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From 1 N o v e m b e r 1998, the Reports of Judgments and Decisions o f the E u r o p e a n Court o f 

H u m a n Right s conta in a se l ec t ion of j u d g m e n t s de l ivered and dec i s i ons a d o p t e d after the 

entry into force of Protocol N o . 1 I to the C o n v e n t i o n for the Pro tec t ion o f H u m a n R i g h t s and 

F u n d a m e n t a l F r e e d o m s . All j u d g m e n t s and dec i s ions of the Court (wi th the e x c e p t i o n o f 

dec i s i ons taken by c o m m i t t e e s of three j u d g e s pursuant to Art ic le 28 of the C o n v e n t i o n ) , 

i n c l u d i n g those not pub l i shed in th is s e r i e s , are avai lable in the Court ' s ease - law d a t a b a s e 

( H U D O C ) which is acces s ib l e via the C o u r t ' s w e b s i t e (h t tp : / /www.echr . coe . in t ) . 

Note on citation 

T h e form o f c i ta t ion for j u d g m e n t s and dec i s ions pub l i shed in th is s e r i e s from 1 N o v e m b e r 

1998 fol lows the pat tern: n a m e of case ( in i ta l ics) , appl icat ion n u m b e r , paragraph n u m b e r 

(for j u d g m e n t s ) , abbrev ia t ion of the E u r o p e a n Court of H u m a n Right s ( E C I I R ) , year and 

n u m b e r o f v o l u m e . 

In the a b s e n c e ol any ind ica t ion to t h e contrary the c i ted text is a j u d g m e n t o n the mer i t s 

de l i vered by a C h a m b e r of the Court . A n y var iat ion from that is a d d e d in brackets after the 

n a m e of the case: "(dec . )" for a dec i s ion on admiss ib i l i ty , " (pre l iminary objec t ions )" for a 

j u d g m e n t c o n c e r n i n g on ly p r e l i m i n a r y object ions , "(just sa t i s fac t ion)" for a j u d g m e n t 

c o n c e r n i n g only j u s t sa t i s fac t ion , " (rev i s ion)" for a j u d g m e n t c o n c e r n i n g revis ion, "( inter

p r e t a t i o n ) " for a j u d g m e n t c o n c e r n i n g i n t e r p r e t a t i o n , "(str iking o u t ) " for a j u d g m e n t strik

ing the case out , or "(friendly s e t t l e m e n t ) " for a j u d g m e n t c o n c e r n i n g a friendly s e t t l e m e n t . 

" | C C j " is added if the j u d g m e n t or dec i s ion has b e e n g iven by the G r a n d C h a m b e r of the 

C o u r t . 

Examples 

Judgment o n the m e r i t s de l ivered by a C h a m b e r 

Campbell v. Ireland, n o . 4 5 6 7 8 / 9 8 , § 24 , E C H R 1999-11 

J u d g m e n t on the m e r i t s de l ivered by the G r a n d C h a m b e r 

Campbell v. Ireland [GCJ, no. 4 5 6 7 8 / 9 8 , § 24 , E C H R 1999-11 

D e c i s i o n o n admiss ib i l i ty de l i vered by a C h a m b e r 

Campbell v. Ireland (dec . ) , no . 4 5 6 7 8 / 9 8 , E C H R 1999-11 

Dec i s ion on admiss ib i l i ty de l ivered by the G r a n d C h a m b e r 

Campbell v. Ire/and (dec.) | G C ] , no . 4 5 6 7 8 / 9 8 , E C H R 1999-11 

J u d g m e n t o n pre l iminary object ions de l ivered by a C h a m b e r 

Campbell v. Ireland (pre l iminary object ions) , no. 15678/98 , § 15, E C H R 1999-11 

Judgment o n just sa t i s fac t ion de l i vered by a C h a m b e r 

Campbell r. Ireland (just s a t i s f a c t i o n ) , no. 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

Judgment o n revis ion de l ivered by a C h a m b e r 
Campbell v. Ire/and ( rev i s ion) , no. 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

J u d g m e n t o n i n t e r p r e t a t i o n d e l i v e r e d by a C h a m b e r 
Campbell v. Ireland ( i n t e r p r e t a t i o n ) , no. 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

Judgment s t r ik ing the case out de l ivered by a C h a m b e r 
Campbell v. Ireland ( s t r ik ing o u t ) , no. 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 

Judgment on a fr iendly s e t t l e m e n t de l ivered by a C h a m b e r 

Campbell v. Ireland ( fr iendly s e t t l e m e n t ) , no. 4 5 6 7 8 / 9 8 , § 15, E C H R 1999-11 
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D e p u i s le 1" n o v e m b r e 1998, le Recueil des arrêts et décisions d e la C o u r e u r o p é e n n e des 

Dro i t s de l'I l o m m e r e n f e r m e une sé l ec t i on des arrêts rendus et des déc i s ions a d o p t é e s après 

l ' entrée e n v i g u e u r du Protoco le n" 11 à la C o n v e n t i o n d e s a u v e g a r d e d e s D r o i t s de l ' H o m m e 

et d e s Libertés f o n d a m e n t a l e s . T o u s les arrêts et déc i s ions de la Cour (à l ' except ion d e s 

déc i s i ons pr ises par des c o m i t é s de trois j u g e s en appl ica t ion de l'article 28 de la C o n v e n t i o n ) , 

y compr i s c e u x et ce l les non publ iés d a n s la p r é s e n t e sér ie , se trouvent dans la base de 

d o n n é e s sur la j u r i s p r u d e n c e de la C o u r ( H U D O C ) , access ib le sur le site In ternet de la C o u r 

f b t tp : / /www.echr . coc . in t ) . 

Note concernant la citation des arrêts et décisions 

L e s arrêts et déc i s ions publ iés clans la p r é s e n t e série à c o m p t e r du l ' r n o v e m b r e 1998 sont 

c i t é s de la m a n i è r e su ivante : nom d e l'affaire (en i ta l ique ) , n u m é r o de la r e q u ê t e , n u m é r o du 

p a r a g r a p h e (pour les arrê t s ) , s ig le de la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( C E D H ) , 

a n n é e et n u m é r o du recuei l . 

S a u f m e n t i o n part icu l ière , le t e x t e c i té est celui d'un arrêt sur le fond rendu par une 

c h a m b r e de la Cour . L'on ajoute après le n o m de l'affaire « (déc.) » pour une déc i s ion sur la 

recevabi l i té , « ( e x c e p t i o n s pré l imina i re s ) » pour un arrêt ne portant q u e sur des e x c e p t i o n s 

p ré l imina i re s , « ( sa t i s fac t ion équ i tab le ) » pour un arrêt ne portant q u e sur la sat i s fact ion 

é q u i t a b l e , « ( r é v i s i o n ) » pour un arrêt de révis ion, « ( i n t e r p r é t a t i o n ) » pour un arrêt 

d ' in terpré ta t ion , « (radiat ion) » p o u r un arrêt rayant l'affaire du rôle , « ( r è g l e m e n t a m i a b l e ) » 

pour un arrêt sur un r è g l e m e n t a m i a b l e , et « [ G C ] » si l'arrêt ou la déc i s ion ont été rendus par 

la G r a n d e C h a m b r e de la Cour . 

Exemples 

Arrêt rendu par une c h a m b r e sur le fond 

Dupont c. France, n" 4 5 6 7 8 / 9 8 , S 24 , C E D H 1999-11 

Arrêt rendu par la G r a n d e C h a m b r e sur le fond 

D,,/H„,I c. France [ G C ] , n" 4 5 6 7 8 / 9 8 , § 24 , C E D H 1999-11 

D é c i s i o n rendue par u n e c h a m b r e sur la recevabi l i t é 
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Dupont c. France ( e x c e p t i o n s pré l imina ire s ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

Arrêt rendu par une c h a m b r e sur la sa t i s fac t ion é q u i t a b l e 

Dupont r. France ( sa t i s fac t ion é q u i t a b l e ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

Arrêt de révision rendu par une c h a m b r e 

Dupont c. France ( rév is ion) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 
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Arrêt rendu par u n e c h a m b r e sur un r è g l e m e n t a m i a b l e 

Dupont c. France ( r è g l e m e n t a m i a b l e ) , n" 4 5 6 7 8 / 9 8 , § 15, C E D H 1999-11 

http://www.echr.coc.int


C o n t e n t s / T a b l e d e s m a t i è r e s 

Page 

Janosevic v. Sweden, no. 34619/97 , j u d g m e n t of 23 J u l y 2002 1 

Janosevic c. Suède, n" 34619/97 , a r r ê t du 23 ju i l le t 2002 47 

Sovtransavto Holding c. Ukraine, n" 48553/99, a r r ê t du 25 juillet 

2002 95 

Sovtransavto Holding v. Ukraine, no. 48553/99 , j u d g m e n t of 25 J u l y 

2002 133 

Papon c. France, it" 54210/00, a r r ê t du 25 juillet 2002 173 

Papon v. France, no. 54210/00, j u d g m e n t of 25 Ju ly 2002 201 

Meftah et autres c. France [ G C ] , n" 5 32911/96, 35237/97 et 34595/97, 

a r r ê t du 26 ju i l le t 2002 231 

Meftah and Others v. France [ G C ] , nos. 32911/96, 35237/97 and 

34595/97 , j u d g m e n t of 26 J u l y 2Q02 265 

Posti and Rahko v. Finland, no. 27824/95 , j u d g m e n t of 

24 S e p t e m b e r 2002 301 

Posti et Rahko c. Finlande, n" 27824/95 , a r r ê t du 24 s e p t e m b r e 

2002 329 

Slavicek v. Croatia ( d e c ) , no. 20862/02, 4 J u l y 2002 357 

Slavicek c. Croatie (dec) , n" 20862/02, 4 juillet 2002 365 

Gratzinger el Gratzingerova c. République tchèque (dec) [ G C ] , 

n" 39794/98, 10 juillet 2002 373 

Gratzinger and Gratzingerova v. the Czech Republic (dec.) [ G C ] , 

no. 39794/98 , 10 J u l y 2002 399 

Didier c. France ( d e c ) , n"58188/00 , 27 aoû t 2002 425 

Didier v. France ( d e c ) , no. 58 188/00, 27 Augus t 2002 433 

Boso c. Italie ( d e c ) , n" 50490/99, 5 s e p t e m b r e 2002 441 

Boso v. Italy ( d e c ) , no. 50490/99, 5 S e p t e m b e r 2002 451 





S u b j e c t m a t t e r / O b j e t d e s a f f a i r e s 

A r t i c l e 2 

T e r m i n a t i o n o f p r e g n a n c y d e s p i t e father's oppos i t i on 

Boso v. Italy ( d e c ) , p. 451 

Interrupt ion vo lonta ire de g r o s s e s s e ma lgré l 'opposit ion du père 

Boso c. Italie ( d é c ) , p. 441 

A r t i c l e 6 

Article 6 § 1 

A c c e s s to a court - i m p o s i t i o n of res tr ic t ions o n f i shing r ights 

Posti and Rahko v. Finland, p. 301 

A c c è s à un tr ibunal - re s tr i c t ions a u x dro i t s d e p ê c h e 

Posti et Rahko c. Finlande, p. 329 

O b j e c t i o n ( l i p o r e c r ) aga ins t a final dec i s ion 

Sovtransavto Holding v. Ukraine, p. 133 

Recours {protest) contre u n e déc i s ion déf in i t ive 

Sovtransavto Holding c. Ukraine, p. 95 

Execut ive i n t e r v e n t i o n in the judicial process 

Sovtransavto Holding v. Ukraine, p. 133 

In tervent ion de l ' exécut i f au cours d'une procédure 

Sovtransavto Holding e. Ukraine, p. 95 

A c c e s s to a court - e n f o r c e m e n t of tax s u r c h a r g e s prior to d e t e r m i n a t i o n of liability by a court 

Janosevic v. Sweden, p. 1 

Accès à un tr ibunal - e x é c u t i o n de majorat ions d' impôt avant cpt'un tr ibunal n'ait s t a t u é sur 

la responsabi l i té 

Janosevic c. Suède, p . 47 

O b l i g a t i o n to s u r r e n d e r to cus tody on day before hear ing in Court of C a s s a t i o n or e lse forfeit 

right of appea l 

Papon v. France, p. 201 

O b l i g a t i o n de se m e t t r e en état la ve i l le de l 'audience devant la C o u r de cas sa t ion sous pe ine 

de d é c h é a n c e du pourvoi 

Papon c. France, p. 173 



VIII SUBJECT MATTER/OBJ ET DES AFFAIRES 

Inabil ity to m a k e oral r e p r e s e n t a t i o n s at a h e a r i n g of the Court of Cassâ t ion, e i t h e r in person 

or through a m e m b e r o f an ordinary bar 

Meftah andOlhers v. France [ G C ] , p. 2 6 5 

i m p o s s i b i l i t é de prendre la parole à l 'audience de la C o u r de c a s s a t i o n o r a l e m e n t , 

p e r s o n n e l l e m e n t ou par l ' in termédia ire d'un avocat inscrit au barreau 

Meftah et autres c. France [ G C ] , p. 231 

M o n o p o l y enjoyed by m e m b e r s of the Conseil d'Etat and Court o f C a s s a t i o n Bar 

Meftah and Others v. France [ G C ] , p. 2 6 5 

M o n o p o l e dont bénéf ic ient les avocats a u x C o n s e i l s devant la C o u r de cas sa t ion 

Meftah et autres c. France [ G C ] , p. 231 

Fai lure to c o m m u n i c a t e s u b m i s s i o n s of the a d v o c a t e - g e n e r a l at the Court o f C a s s a t i o n and 

inability to reply in wr i t ing t h e r e t o 

Meftah and Others v. France |GCJ, p. 2 6 5 

N o n - c o m m u n i c a t i o n d e s conc lus ions de l 'avocat g é n é r a l près la C o u r de c a s s a t i o n et 

imposs ib i l i t é d'y répl iquer par écrit 

Meftah et autres c. France [ G C ] , p. 231 

Article 6 § 2 

A c c e s s to a court - e n f o r c e m e n t of tax s ur c har ge s prior to tie t e r m i n â t ion of l iabi l i ty by a court 

Janosevic v. Sweden, p. 1 

A c c è s à un tr ibunal - e x é c u t i o n de majorat ions d ' impôt avant qu 'un tribunal n'ait s ta tué sur 

la responsabi l i té 

Janosevic c. Suède, p. 47 

A r t i c l e 8 

T e r m i n a t i o n of p r e g n a n c y d e s p i t e father 's oppos i t i on 

Boso v. Italy ( d e c ) , p. 451 

Interrupt ion vo lonta ire de g r o s s e s s e ma lgré l 'opposit ion du père 

Boso c. Italie ( d é c ) , p . 441 

A r t i c l e 1 4 

Exc lus ion o f n o n - n a t i o n a l s from right to c l a i m r e s t i t u t i o n of property 

Gratzinger and Gratzingerova v. the Czech Republic (dec . ) [ G C ] , p. 3 9 9 

Exc lus ion des n o n - n a t i o n a u x du bénéf i ce du droit de d e m a n d e r la res t i tu t ion de leurs b iens 

Gratzinger et Gratzingerova c. République tchèque (déc.) [ G C ] , p. 373 



SUBJECT MATTER/OBJ ET DES AFFAIRES IX 

A r t i c l e 35 

Article 35 § 1 

E x h a u s t i o n of d o m e s t i c r e m e d i e s — e f f ec t iveness o f cons t i tu t iona l compla in t as a r e m e d y in 

respect of the l e n g t h of court proceed ings 

Slavicek v. Croatia ( d e c ) , p. 357 

E p u i s e m e n t d e s vo ies de recours in ternes — effect iv i té d'un recours c o n s t i t u t i o n n e l pour se 

pla indre de la d u r é e d'une procédure judiciaire 

Slavicek c. Croatie (déc), p. 365 

A r t i c l e 1 o f P r o t o c o l N o . 1 / A r t i c l e 1 d u P r o t o c o l e n° 1 

E x c l u s i o n o f n o n - n a t i o n a l s from right to c la im res t i tu t ion o f proper ty 

Cratrjnger and Gratzingerova v. the Czech Republic (dec . ) [ G C ] , p. 399 

Exc lus ion d e s n o n - n a t i o n a u x du bénéf i ce du droit de d e m a n d e r la res t i tut ion de leurs biens 

(îratzinger et Gratzingerova c. République tchèque (dec . ) [ G C ] , p. 373 

A r t i c l e 2 o f P r o t o c o l N o . 7 / A r t i c l e 2 d u P r o t o c o l e n° 7 

Right to review by h igher tribunal - body d e a l i n g wi th case at first i n s t a n c e not regarded as 

tr ibunal under d o m e s t i c law 

Didier v. France ( d e c ) , p. 433 

D o u b l e d e g r é de jur id ic t ion - juridict ion de p r e m i è r e ins tance ne revêtant pas la q u a l i t é d'un 

tr ibunal au regard du droit in terne 

Didier c. France ( d é c ) , p. 425 





J A N O S E V I C v. S W E D E N 

(Application no. 34619/97) 

FIRST S E C T I O N ' 

J U D G M E N T O F 23 J U L Y 20022 

1. In ils c o m p o s i t i o n prior to 1 N o v e m b e r 2001. 

2. English original. 
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SUMMARY1 

Access to a court - enforcement of tax surcharges prior to determination of 
liability by a court 

Article 6 § 1 

Access to a court - Criminal proceedings - Enforcement proceedings - Enforcement of tax 
surcharges prior to determination of liability by a court - Applicability - Civil rights and 
obligations - Criminal charge - Classification of measure in domestic law - Nature of 
measure in question - Severity of penalty - Review of administrative decisions by a court with 

full jurisdiction - Prejudicial consequences of immediate enforcement of tax surcharges -
Obligation on authorities to conduct tax proceedings promptly 

Article 6 § 2 

Presumption of innocence - Objective liability - Presumptions provided for by domestic law -
Possibility oj rebutting presumption - Financial interests of the Stale - System of taxation 
dependent on provision of correct information - Enforcement of lax surcharges prior to 
determination of liability by a court - Striking of fair balance — Purpose of tax surcharges -
Possibility of reimbursement in the event of successful appeal 

* 
* * 

In 1995, following a tax audit of the applicant's taxi firm, the local tax authority 
drafted a report containing a supplementary tax assessment. After obtaining the 
applicant's observations, the tax authority increased his tax liability and, as the 
information supplied in his tax returns was found to be incorrect, also ordered 
him to pay tax surcharges. The total additional taxes amounted to over one 
million Swedish kronor (SEK) (including over SEK 160,000 in surcharges). The 
applicant requested the tax authority to reconsider its decisions and also 
requested a stay of execution, since neither the request for reconsideration nor 
an appeal to a court had suspensive effect. The tax authority rejected his request 
for a stay of execution, as he failed to provide security. The county administrative 
court upheld this decision and the applicant was refused leave for a further appeal. 
The local enforcement office petitioned the district court for a declaration of 
bankruptcy and the applicant was declared bankrupt in June 1996. His appeal 
was dismissed. The bankruptcy proceedings were subsequently terminated due to 
lack of assets. In February 1999 the tax authority confirmed its decisions 
concerning the supplementary taxes and surcharges and in December 2001 the 
county administrative court upheld the decisions. An appeal is pending before the 
administrative court of appeal. 

1. T h i s s u m m a r y by the Reg i s t ry d o e s not bind the Court . 



4 JANOSEVIC v. SWEDEN JUDGMENT 

Held 

( 1 ) Article 6 § 1: (a) Applicability: Generally, tax disputes fall outside the scope of 
"civil rights and obligations", despite the pecuniary effects which they produce. 
However, the question arose whether the lax surcharges imposed on the applicant 
involved the determination of a "criminal charge". As regards their domestic 
classification, they are imposed under various tax laws rather than under the 
criminal law, arc determined by the tax authorities and administrative courts and 
are apparently characterised as administrative sanctions. Consequently, they could 
not be regarded as belonging to criminal law in the domestic legal system. As 
regards the nature of the conduct, surcharges arc imposed in accordance with 
legislation directed towards all taxpayers and not towards a given group with a 
special status. Moreover, while they are imposed on objective grounds without the 
need to establish criminal intent or negligence, that does not necessarily deprive an 
offence of its criminal character. The surcharges are not intended as pecuniary 
compensation; rather, their main purpose is to exert pressure on taxpayers to 
comply with their obligations and to punish breaches. The penalties are thus both 
deterrent and punitive. These elements sufficed to show that the applicant was 
"charged with a criminal offence", and this was further evidenced by the severity 
of the potential and actual penalty, notwithstanding the fact that the surcharges 
could not be converted into imprisonment. Article 6 was therefore applicable. 

(b) The tax authorities are administrative bodies which cannot be considered to 
satisfy the requirements of Article 6. However, a system whereby tax authorities 
are empowered to impose sanctions, even of large amounts, is not incompatible 
with Article 6 as long as any decision can be brought before a court with full 
jurisdiction. The administrative courts in Sweden are competent to examine 
questions relating to tax surcharges and although they consequently sit in 
proceedings that are of a criminal nature for the purposes of the Convention, 
despite not having criminal jurisdiction under domestic law, they have jurisdiction 
to examine all aspects of the matters before them, as well as power to quash 
decisions appealed against. Therefore, the judicial proceedings in the present case 
were conducted by courts that afforded the safeguards required by Article 6. 
However, it remained to be determined whether the application of the rules 
governing appeals had deprived the applicant of effective access to a court. The 
decisions of the tax authority had serious implications for the applicant and some 
of the consequences were difficult to redress should he succeed in having the 
decisions overturned. Although he would have been declared bankrupt on the 
basis of the tax debts alone and the surcharges had never been paid, the 
enforcement measures taken and the situation in which he was placed made it 
indispensable for the proceedings to be conducted promptly. However, the tax 
authority did not confirm its decisions until three years after the applicant's 
request for reconsideration, by which time the enforcement and stay of execution 
proceedings had been finalised. The facts did not reveal any particular justification 
for such a delay. Having regard to what was at stake, the tax authority had failed to 
act with the required urgency and thereby unduly delayed a court determination of 
the issues, depriving the applicant of effective access to a court. 

Conclusion: violation (unanimously). 
(c) The applicant was "substantially affected" when the tax authority drafted its 
audit report, which was immediately communicated to him. The proceedings were 
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slill pending and had therefore lasted almost six years and eight months. They 
concerned issues of some complexity but were nevertheless pending before the 
tax authority for three years and before the county administrative court for two 
years and nine months, and there was no indication thai the applicant had 
contributed to the length. The enforcement measures called for a prompt 
examination and the length had to be attributed to the conduct of the authorities. 
Conclusion: violation (unanimously). 
(2) Article 6 §§ 1 and 2: (a) States may, in principle and under certain conditions, 
penalise a simple or objective fact as such, irrespective of whether it results from 
criminal intent or negligence. The Swedish system operates a presumption which it 
is up to the taxpayer to rebut. However, the relevant rules provide certain means of 
defence based on subjective elements. Regard must also be had to the financial 
interests of the State: a system of taxation principally based on information 
supplied by the taxpayer would not function properly without some form of sanction 
against the provision of incorrect or incomplete information. The presumptions 
applied by Swedish law were therefore confined within reasonable limits, 
(b) Article 6 cannot be seen as excluding, in principle, enforcement measures 
being taken before decisions on tax surcharges become final, but since early 
enforcement may have serious implications and adversely affect a subsequent 
defence in court proceedings, such enforcement must be confined within 
reasonable limits that strike a fair balance between the interests involved, in 
particular where they are based on administrative decisions and before a court 
determination. The financial interests of the State do not in themselves justify 
the immediate enforcement of tax surcharges, since surcharges are not intended 
as a separate source of income but arc designed to exert pressure on taxpayers. 
Another factor to be taken into account is whether surcharges can be recovered 
and the original legal position restored in the event of a successful appeal. While 
Swedish law makes certain provisions in that connection, reimbursement may not 
always fully compensate for losses sustained and a system which allows 
enforcement of considerable amounts before any court determination is open to 
criticism. In the present case, however, no amount was actually recovered from 
the applicant, who would in any event have been declared bankrupt on the basis 
of his tax debt. In these circumstances, the possibility of securing reimbursement 
constituted a sufficient safeguard of his interests. His right to be presumed 
innocent had therefore not been violated. 
Conclusion: no violation (six votes to one). 

Article 41: The Court made awards in respect of non-pecuniary damage and in 
respect of costs and expenses. 
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In t h e c a s e o f J a n o s e v i c v. S w e d e n , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Firs t Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r s W. THOMASSEN, President, 
M r s E. PALM, 
M r GAUKURJÖRUNDSSON, 
M r R. TÜRMEN, 
M r C . B t R S A N , 

M r J . CASADEVALL, 
M r R. WÄRMSTE, judges, 

and M r M. O 'BOYLE, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 10 J u n e and 9 J u l y 2002, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case or ig ina ted in an appl icat ion (no. 34619/97) aga ins t the 
K ingdom of Sweden lodged with the E u r o p e a n Commiss ion of H u m a n 
Rights (" the Commiss ion") u n d e r former Article 25 of the Convent ion 
for the Protec t ion of H u m a n Rights and F u n d a m e n t a l F r e e d o m s ("the 
Convent ion") by a Swedish na t iona l , M r Vel imir Janosev ic ("the appl icant" ) , 
on 28 November 1996. 

2. T h e appl ican t a l leged tha t his r ights u n d e r Art ic le 6 of the Conven t ion 
had been violated as the T a x Author i ty ' s decisions on taxes a n d tax 
su r cha rges had been enforced prior to a cour t d e t e r m i n a t i o n of the d i spu te . 

3 . T h e app l ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Pro tocol No . 11 to t h e C o n v e n t i o n c a m e in to force (Art icle 5 § 2 of 
Protocol No . 11). 

4. T h e appl ica t ion was a l loca ted to the First Sect ion of the C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . W i t h i n t h a t Sect ion, t h e C h a m b e r 
t h a t would cons ider t he case (Art icle 27 § 1 of the C o n v e n t i o n ) was 
c o n s t i t u t e d as provided in Ru le 26 § 1. 

5. A h e a r i n g took place in public in the H u m a n Righ t s Building, 
S t r a s b o u r g , on 26 S e p t e m b e r 2000 (Rule 59 § 2) . 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Swedish Government ("the Government") 
Ms I . KALMERBORN, Min i s t ry for Fo re ign Affairs, Agent, 
M r A. LINDGREN, Min i s t ry of J u s t i c e , 
M s A. LUNDQVIST, Min i s t ry of J u s t i c e , 
M r P. KINDLUND, Min i s t ry of F i n a n c e , 
Ms M.JONSSON, Min i s t ry of F inance , Advisers; 
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(b) for the applicant 
M r J . THORNIIAMMAR, Counsel, 
Ms N. KAMTSAN, Adviser. 

The C o u r t h e a r d a d d r e s s e s by M r T h o r n h a m m a r a n d M s K a l m e r b o r n . 
6. By a decis ion of 26 S e p t e m b e r 2000, following the h e a r i n g , t he 

C h a m b e r dec la red t he app l ica t ion admiss ib l e . 
7. T h e app l ican t a n d t h e G o v e r n m e n t each filed obse rva t ions on the 

m e r i t s (Rule 59 § 1). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e T a x A u t h o r i t y ' s d e c i s i o n s o n t a x e s a n d tax s u r c h a r g e s 

8. In t he a u t u m n of 1995, as p a r t of a large-scale inves t iga t ion in to 
t ax icab o p e r a t o r s , t he T a x A u t h o r i t y (skattemjndigheten) of t he C o u n t y of 
S tockholm car r ied ou t a tax audi t of the app l i can t ' s taxi firm. H a v i n g 
discovered in t he course of t he aud i t c e r t a i n i r r egu la r i t i e s in t h e t a x 
r e t u r n s for the a s s e s s m e n t yea r 1994, the T a x A u t h o r i t y d ra f ted a n aud i t 
repor t on 1 D e c e m b e r 1995 con ta in ing a s u p p l e m e n t a r y t ax a s se s smen t and 
invited t he appl icant to submi t c o m m e n t s . T h e appl icant cha l lenged the 
repor t a n d r e q u e s t e d tha t fu r the r invest igat ive m e a s u r e s be car r ied out . 

9. H a v i n g r e g a r d to the findings of t he audi t a n d the app l ican t ' s 
observa t ions , the T a x A u t h o r i t y - by decisions of 22 a n d 27 D e c e m b e r 
1995 - increased the app l i can t ' s l iability to income t a x by 286,859 Swedish 
kronor (SEK) , to va lue -added tax (mervdrdesskatt) by S E K 192,866 a n d to 
employer ' s con t r ibu t ions (arbelsgivaravgifter) by S E K 253,783. Moreover , as 
the in format ion suppl ied by the appl icant in his t ax r e t u r n s was found to be 
incorrect a n d the figure given for t he t u rnove r of t h e bus iness had been 
revised upwards u n d e r a d i sc re t ionary a s s e s s m e n t p r o c e d u r e , t h e T a x 
Au tho r i t y o rde r ed him to pay tax su r cha rges (skattetilldgg, avgiftstillagg) 
a m o u n t i n g to 20% or 4 0 % of t he increased t ax liability, d e p e n d i n g on the 
type of tax involved. T h e addi t iona l t axes levied on the app l ican t , inc luding 
in te res t and su rcha rges , to ta l led S E K 1,020,300, of which SEK 161,261 
were s u r c h a r g e s . T h e a m o u n t s r e l a t i ng to va lue -added t ax and employer ' s 
con t r ibu t ions were payable on 5 J a n u a r y 1996 and those r e l a t i ng to income 
lax on 10 April 1996. 

B. R e q u e s t for a s tay o f e x e c u t i o n 

10. C l a i m i n g t h a t the in fo rma t ion rel ied upon by the T a x A u t h o r i t y to 
ca lcu la te the t u rnove r of his bus iness was i n a c c u r a t e , the app l i can t , by a 
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l e t t e r of 8 M a r c h 1996, r e q u e s t e d the A u t h o r i t y to recons ide r its decis ions. 
As he r isked be ing d e c l a r e d b a n k r u p t before his t ax liability h a d been 
d e t e r m i n e d by the cou r t s , he also r e q u e s t e d a s tay of execu t ion in respec t 
of the a m o u n t s assessed . T h e r e q u e s t was p r o m p t e d by t he fact t ha t 
n e i t h e r an appea l to a cour t nor a reques t for r econs ide ra t i on by the T a x 
A u t h o r i t y had in itself any suspens ive effect on the obl iga t ion to pay the 
taxes a n d s u r c h a r g e s due as a resu l t of t he i m p u g n e d decis ions. 

11. In l e t t e r s of 19 April 1996 to the app l i can t ' s counsel t he T a x 
A u t h o r i t y r e s p o n d e d to t he app l i can t ' s r e q u e s t for a s tay of execu t ion as 
follows: 

"... T h e T a x A u t h o r i t y cons iders that the p r e r e q u i s i t e s laid d o w n in sec t ion 4 9 , 

subsec t ion 1(2) or ( 3 ) , o f the T a x C o l l e c t i o n Act [Uppbordslagen, 1953:272] for grant ing 

a s t a y of e x e c u t i o n have b e e n fulfil led. 

A c c o r d i n g to sec t ion 49 , s u b s e c t i o n 2 , o f the T a x C o l l e c t i o n Act , the T a x Author i ty 

m a y , in c e r t a i n c a s e s , require that secur i ty be provided for any a m o u n t in respect of 

w h i c h a s tay of e x e c u t i o n is s o u g h t . 

H a v i n g regard to the in format ion c o n t a i n e d in [the applicant's] tax re turn and 

c o n s i d e r i n g the o t h e r c i r c u m s t a n c e s in the c a s e , the T a x A u t h o r i t y finds that [ the 

appl icant ' s ] abil i ty to pay is o p e n to ser ious doubt . 

T h e T a x Author i ty is of the op in ion that [the appl icant ] has to provide secur i ty for the 

a m o u n t ... in respect of w h i c h he has r e q u e s t e d a s tay of e x e c u t i o n . O n l y a banker 's 

g u a r a n t e e will be accepted as secur i ty . 

Y o u are hereby invited to provide securi ty . T h i s should be d o n e no la ter than 

8 M a y 1996. 

Shou ld you fail to provide secur i ty by the d a t e m e n t i o n e d above , the T a x Author i ty 

will reject your reques t ." 

12. By decis ions of 21 May 1996 the T a x A u t h o r i t y re jec ted the 
app l i can t ' s r eques t for a s tay of execu t ion , as no secur i ty had been 
furn ished . 

13. T h e app l ican t a p p e a l e d aga ins t those decis ions to the C o u n t y 
A d m i n i s t r a t i v e C o u r t (lansrallen) of t h e C o u n t y of S tockho lm, c la iming 
t h a t he should be e x e m p t e d from the obl iga t ion to provide secur i ty and 
g r a n t e d a s tay of execu t ion . Both c la ims r e s t ed on t he c o n t e n t i o n tha t it 
would be u n r e a s o n a b l e a n d a m o u n t to a viola t ion of Art ic le 6 of the 
C o n v e n t i o n for en fo rcemen t p roceed ings to be i n s t i t u t e d aga ins t the 
app l ican t w i thou t a cour t having first d e t e r m i n e d w h e t h e r he h a d any 
liability to pay the a m o u n t s involved. 

14. By j u d g m e n t s of 11 J u l y 1996 t he C o u n t y A d m i n i s t r a t i v e C o u r t 
uphe ld t he T a x Au tho r i t y ' s decis ions of 21 May 1996. T h e cour t no ted at 
the ou t se t t h a t t he formal p r e r e q u i s i t e s for g r a n t i n g a s tay of execut ion 
u n d e r sect ion 49 , subsec t ion 1(3), of t h e T a x Col lec t ion Act h a d been 
fulfilled. However , subscr ib ing to the reasons given by the T a x Author i ty , 
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it found t h a t the appl ican t could not be g r a n t e d a s tay of execu t ion unless 
secur i ty was provided. 

15. T h e app l i can t , who did not furnish secur i ty , lodged a not ice of 
appea l . O n 21 May 1997 the Admin i s t r a t i ve C o u r t of Appea l 
(kammarrdtten) in S tockho lm refused him leave to a p p e a l aga ins t t h e 
C o u n t y A d m i n i s t r a t i v e C o u r t ' s j u d g m e n t s . H i s r e q u e s t for leave to 
appea l aga ins t the appe l l a t e cour t ' s decis ions was refused by the 
S u p r e m e A d m i n i s t r a t i v e C o u r t (Regeringsrdtten) on 3 N o v e m b e r 1998. 

C. E n f o r c e m e n t p r o c e e d i n g s 

16. In F e b r u a r y 1996 the app l ican t was r eg i s t e r ed as be ing in a r r e a r s 
wi th va lue -added tax and employer ' s c o n t r i b u t i o n s a n d the c o r r e s p o n d i n g 
t ax s u r c h a r g e s a n d in t e re s t imposed as a resu l t of the T a x Au tho r i t y ' s 
decis ions . T h e a m o u n t s r e l a t i n g to income tax did not b e c o m e payable 
unt i l 10 April 1996. 

17. O n 29 M a r c h 1996 the En fo rcemen t Office (krano/ogde-myndig/ieten) 
of the C o u n t y of S tockho lm, r e p r e s e n t i n g the S t a t e , filed a pe t i t ion wi th 
the Dis t r ic t C o u r t (tingsratten) of H u d d i n g e , r e q u e s t i n g t h a t the app l i can t 
be dec la red b a n k r u p t . Accord ing to a s t a t e m e n t s u b m i t t e d by the Office, 
t he app l i can t ' s t ax liability as of 22 M a r c h 1996 a m o u n t e d to SEK.653,144, 
inc luding pena l t i e s for late p a y m e n t (drbjsmalsavgifter) t ha t had acc rued 
since t he final d a t e on which p a y m e n t could have been m a d e . T h a t 
a m o u n t inc luded S E K 89,323, plus 6% in pena l t i e s for la te p a y m e n t , in 
t ax s u r c h a r g e s . T h e Office no ted tha t an inves t iga t ion had revealed t h a t 
t h e only p rope r ty owned by the appl icant was some vehicles , but of 
insufficient va lue to cover t h e deb t . 

18. T h e app l i can t was s u m m o n e d to a p p e a r before the Dis t r ic t C o u r t 
on 23 April 1996. T h e cour t c o m m e n c e d its e x a m i n a t i o n of t h e case bu t , at 
t he ins is tence of the appl ican t - who r e fe r r ed to the fact t h a t his r e q u e s t 
for a s tay of execu t ion was still p e n d i n g before t h e T a x A u t h o r i t y -
ad journed the b a n k r u p t c y p roceed ings unt i l 21 May 1996, w h e n it held a 
second h e a r i n g in the case . W h e n h e a r d by the cour t the app l i can t now 
s t a t e d t h a t he was unab le to comply wi th the T a x A u t h o r i t y ' s condi t ion 
for g r a n t i n g a s tay of execu t ion , n a m e l y provid ing secur i ty . By a decis ion 
of 10 J u n e 1996, af ter r e jec t ing the app l i can t ' s r e q u e s t for a fu r the r 
a d j o u r n m e n t , the Dist r ic t C o u r t dec l a red the app l i can t b a n k r u p t . In so 
do ing it had r e g a r d to t he fact t h a t , u n d e r sect ion 103 of the T a x 
Col lec t ion Act , t h e a p p l i c a n t was u n d e r a n obl iga t ion to pay t h e deb t , 
was u n a b l e to provide the secur i ty r e q u i r e d in o rde r to ob ta in a s tay of 
execu t ion and had to be cons ide red insolvent as he had been found to 
have no d i s t r a inab l e asse t s . 

19. T h e app l i can t a p p e a l e d to t he Svea C o u r t of A p p e a l (Svea hovratt), 
c la iming , inter alia, t ha t t h e Dist r ic t C o u r t ' s decision a m o u n t e d to a 
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violat ion of Art ic le 6 of t he C o n v e n t i o n , in tha t the e n f o r c e m e n t 
p roceed ings had been al lowed to con t i nue i r respec t ive of t he fact t ha t he 
had cha l l enged the T a x Au tho r i t y ' s decis ions r e g a r d i n g his liability to 
t axes and tax s u r c h a r g e s . 

20. T h e app l i can t ' s appea l was d i smissed by the C o u r t of Appea l on 
18 J u n e 1996. Leave to a p p e a l aga ins t t h e appe l l a t e cour t ' s dec is ion was 
refused by the S u p r e m e C o u r t (Hogsta domstolen) on 18 S e p t e m b e r 1996. 

21 . Accord ing to a r epo r t by the b a n k r u p t c y a d m i n i s t r a t o r of 
30 J a n u a r y 1998, all t h e a p p l i c a n t ' s vehic les , wi th t h e excep t ion of a ca r 
t h a t h a d been leased to the appl ican t and had no res idua l va lue , had 
b e e n sold by h im shor t ly before he was dec la red b a n k r u p t . T h e value of 
t he r e m a i n d e r of the app l i can t ' s asse t s l isted in the s t a t e m e n t of affairs 
was e s t i m a t e d a t S E K 8,800, w h e r e a s t he deb t c a m e to a p p r o x i m a t e l y 
S E K 1,690,000. 

22. O n 18 F e b r u a r y 1998 the b a n k r u p t c y p roceed ings were t e r m i n a t e d 
owing to a lack of a s se t s . 

23. In accordance wi th sec t ion 3 of t he S t a t u t e of L imi t a t i ons for T a x 
C la ims (Lagen am preskription av skattefordringar tn.m., 1982:188), t he whole 
deb t b e c a m e s t a t u t e - b a r r e d on 31 D e c e m b e r 2001 , a t t he e n d of t he fifth 
year following the day it b e c a m e d u e . 

D . C r i m i n a l p r o c e e d i n g s 

24. O n 30 O c t o b e r 1997 the appl ican t was s e n t e n c e d by the Dis t r ic t 
C o u r t to ten m o n t h s ' i m p r i s o n m e n t for tax fraud (skattebedrdgeri) and a 
bookkeep ing offence (bokforingsbrott). T h e tax fraud conce rned the above-
m e n t i o n e d va lue -added tax . T h e convict ion was based on in fo rmat ion 
ob t a ined by the T a x A u t h o r i t y d u r i n g its aud i t of the app l i can t ' s taxi 
firm a n d s t a t e m e n t s he h a d m a d e in his tax r e t u r n s . 

25. T h e j u d g m e n t was u p h e l d by the C o u r t of Appea l on 
16 N o v e m b e r 1998. Leave to appea l to t he S u p r e m e C o u r t was refused on 
4 M a r c h 1999. 

E. F u r t h e r p r o c e e d i n g s c o n c e r n i n g the t a x e s a n d tax s u r c h a r g e s 

26. As m e n t i o n e d above, on 8 M a r c h 1996 the app l ican t r e q u e s t e d the 
T a x A u t h o r i t y to r econs ide r its decis ions on t axes a n d tax s u r c h a r g e s . In a 
l e t t e r of 23 Apri l 1996, the app l i can t r e fe r red to the Dis t r ic t C o u r t ' s o r d e r 
the s a m e day t e m p o r a r i l y a d j o u r n i n g the b a n k r u p t c y p roceed ings (see 
p a r a g r a p h 18 above) and s t r e s sed the need for a speedy r econs ide ra t ion 
by the T a x A u t h o r i t y . O n 24 F e b r u a r y 1999 the A u t h o r i t y - no t ing t h a t t h e 
appl ican t h a d a p p e a l e d aga ins t the decis ions on t axes and t ax s u r c h a r g e s 
- s tood by its p rev ious decis ions and refused to c h a n g e t h e m . 
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C o n s e q u e n t l y , t he m a t t e r s were a u t o m a t i c a l l y re fe r red to t he C o u n t y 
Admin i s t r a t i ve C o u r t for d e t e r m i n a t i o n . 

27. O n 30 A u g u s t 2000 the app l i can t r e q u e s t e d an ora l h e a r i n g a t 
which it was p roposed t h a t ce r t a in wi tnesses would give ev idence . L a t e r , 
a sked by the C o u n t y A d m i n i s t r a t i v e C o u r t to clarify his r e q u e s t , t he 
app l i can t s t a t e d t h a t a n o ra l h e a r i n g w a s not r e q u i r e d on t h e issue of t h e 
a s s e s s m e n t of t h e tax s u r c h a r g e s , bu t was necessa ry so t h a t t he cour t 
could h e a r evidence r e l a t i n g to the in format ion on which the t ax 
decis ions w e r e based . By a l e t t e r of 5 S e p t e m b e r 2001 t h e C o u n t y 
Admin i s t r a t i ve C o u r t in formed the app l i can t t h a t it did not find a 
h e a r i n g necessa ry a n d o r d e r e d h im to m a k e his final obse rva t ions in t he 
case in wr i t ing . 

28. By j u d g m e n t s of 7 D e c e m b e r 2001 the C o u n t y A d m i n i s t r a t i v e 
C o u r t uphe ld the T a x A u t h o r i t y ' s decis ions of 22 a n d 27 D e c e m b e r 1995 
and re jec ted t he a p p l i c a n t ' s r e q u e s t for a n ora l hea r i ng , cons ide r ing tha t 
the in fo rmat ion on which the i m p u g n e d decis ions were based was re l iable 
and showed t h a t the app l i can t ' s income and the taxes in ques t i on could 
not be assessed in acco rdance wi th t he s t a t e m e n t s m a d e in his t ax 
r e t u r n s . T h u s , t he T a x A u t h o r i t y had had good reason to m a k e 
d i sc re t iona ry tax a s s e s s m e n t s based on the in fo rmat ion ob t a ined d u r i n g 
the aud i t . F u r t h e r m o r e , t he a m o u n t s levied on the appl icant could not be 
cons ide red too high. W i t h respec t to t he tax s u r c h a r g e s , t he C o u n t y 
Admin i s t r a t i ve C o u r t m a d e ex tens ive re fe rences to t he j u d g m e n t s of the 
S u p r e m e C o u r t of 29 N o v e m b e r 2000 and the S u p r e m e A d m i n i s t r a t i v e 
C o u r t of 15 D e c e m b e r 2000 (sec p a r a g r a p h s 51-55 below) a n d conc luded 
tha t t he Swedish provisions on tax s u r c h a r g e s were in conformi ty wi th the 
Conven t ion . It cons ide red t h a t t h e r e had been sufficient r ea sons to impose 
t he s u r c h a r g e s in q u e s t i o n and t h a t no legal basis for r e m i t t i n g t h e m h a d 
been shown. In tha t connec t ion , it d i smissed the app l i can t ' s a r g u m e n t 
t h a t the al legedly excessive l eng th of the p roceed ings c o n s t i t u t e d by 
i tself a r eason to r e m i t t h e s u r c h a r g e s . 

29. T h e app l i can t has a p p e a l e d to the A d m i n i s t r a t i v e C o u r t of Appea l , 
whe re the d i spu t e is at p r e sen t pend ing . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. T a x e s a n d tax s u r c h a r g e s 

30. T h e ru les on t axes a n d t ax s u r c h a r g e s re levan t to t he p r e s e n t case 
were p r imar i ly laid down in t he T a x a t i o n Act (Taxeringslagen, 1990:324), 
the two Va lue -Added T a x Acts (Lagen om mervärdeskatt, 1968:430, r ep laced 
by Mervärdesskatlelagen, 1994:200) a n d the Col lec t ion of Social Secur i ty 
C h a r g e s from Employer s Act (Lagen om uppb'ord av sonalavgifler /ran 
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arbetsgivare, 1984:688). Issues c o n c e r n i n g t axa t i on a n d the impos i t ion of 
t a x s u r c h a r g e s were r e g u l a t e d in a very s imi la r m a n n e r in t he var ious 
ac t s . In t he following sect ion, t he r e fo re , r e fe rence is m a d e only to the 
provis ions of the T a x a t i o n Act . T h e Col lec t ion of Social Secur i ty C h a r g e s 
from Employers Act and p a r t s of t he Va lue -Added T a x Act 1994 were 
r ep laced by the T a x P a y m e n t Act {Skaltebetalningrfagen, 1997:483) as from 
1 N o v e m b e r 1997. As no essen t i a l c h a n g e s have b e e n m a d e by e i t h e r t he 
e n a c t m e n t of t he T a x P a y m e n t Act or a m e n d m e n t s to t he T a x a t i o n Act, 
t h e following accoun t descr ibes bo th the p re sen t sys t em a n d t h e one 
app l icab le a t t he m a t e r i a l t i m e . 

3 1 . I n c o m e tax , va lue -added tax a n d employe r ' s c o n t r i b u t i o n s a re all 
d e t e r m i n e d by coun ty tax a u t h o r i t i e s , to which t axpaye r s a r e obl iged to 
s u b m i t in fo rma t ion r e l evan t to t he a s s e s s m e n t of t axes . For t h e pu rpose 
of s ecu r ing t imely, sufficient and cor rec t in fo rmat ion , t h e r e a r e provisions 
s t i p u l a t i n g t h a t , u n d e r ce r t a in c i r c u m s t a n c e s , t h e t ax a u t h o r i t i e s may 
impose pena l t i e s on the t a x p a y e r in t he form of tax s u r c h a r g e s . 

32. T h e s e s u r c h a r g e s were in t roduced into Swedish legis lat ion in 1971. 
T h e new provisions e n t e r e d in to force on 1 J a n u a r y 1972 a t the s a m e t ime 
as a new Act on tax offences. Accord ing to t he p r e p a r a t o r y d o c u m e n t s 
( G o v e r n m e n t Bill 1971:10), the m a i n pu rpose of the re fo rm was to c r e a t e 
a m o r e effective a n d fa i rer sys tem of p e n a l t i e s t h a n t h e old one , which was 
based en t i re ly on c r imina l pena l t i e s d e t e r m i n e d by the o r d i n a r y cour t s 
following police inves t iga t ion a n d p rosecu t ion . Unl ike pena l t i e s for tax 
offences, t h e new s u r c h a r g e s w e r e to be d e t e r m i n e d solely on objective 
g r o u n d s , and , accordingly, w i thou t r ega rd to any form of c r imina l in ten t 
or negl igence on the pa r t of the t axpaye r . It was t h o u g h t t h a t t he old 
sys tem did not funct ion sat isfactori ly , s ince a l a rge n u m b e r of tax r e t u r n s 
c o n t a i n e d incorrec t i n fo rma t ion w h e r e a s re la t ively few people were 
c h a r g e d wi th t ax offences. Now t h a t t he new sys tem has been i n t roduced 
only ser ious tax offences a r e p ro secu t ed . 

33. A tax s u r c h a r g e is imposed on a t axpaye r in two s i t ua t ions : if he or 
she , in a t ax r e t u r n or in any o t h e r w r i t t e n s t a t e m e n t , has s u b m i t t e d 
in fo rma t ion of re levance to t he tax a s s e s s m e n t which is found to be 
incorrec t ( C h a p t e r 5, sect ion 1, of the T a x a t i o n Act) or if, following a 
d i s c r e t i ona ry a s s e s s m e n t , t he t ax a u t h o r i t y dec ides not to rely on the t a x 
r e t u r n ( C h a p t e r 5, sect ion 2). It is not only express s t a t e m e n t s t h a t m a y 
lead to t he impos i t ion of a s u r c h a r g e ; c o n c e a l m e n t , in whole or in pa r t , of 
r e l evan t facts m a y also be r e g a r d e d as incorrec t i n fo rma t ion . However , 
incorrec t c la ims a r e not pena l i sed ; if the t a x p a y e r has given a clear 
account of t he factual c i r c u m s t a n c e s but has m a d e an incorrec t 
eva lua t ion of t he legal consequences thereof, no s u r c h a r g e is imposed. 
T h e b u r d e n of p roving t h a t the i n fo rma t ion is incorrect lies w i th t he tax 
au tho r i t y . A d i sc r e t i ona ry tax a s s e s s m e n t is m a d e if t he t a x p a y e r has 
s u b m i t t e d in fo rma t ion which is so i n a d e q u a t e t h a t t he tax au tho r i t y 
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c a n n o t base its t ax a s s e s s m e n t on it or if he or she h a s not filed a 
t a x r e t u r n desp i t e hav ing been r e m i n d e d of t h e ob l iga t ion t o do so 
( C h a p t e r 4, sect ion 3) . In t he l a t t e r case t he decis ion to impose a tax 
s u r c h a r g e will be revoked if the t a x p a y e r files a t ax r e t u r n wi th in a 
c e r t a i n t ime- l imi t . T h e s u r c h a r g e a m o u n t s to 40% of e i t h e r t he income 
t ax which the tax a u t h o r i t y would have failed to levy if it had accep ted the 
incor rec t i n f o r m a t i o n o r t h e i ncome t ax levied u n d e r t he d i sc re t iona ry 
a s s e s s m e n t . T h e c o r r e s p o n d i n g provisions on va lue -added t ax and 
employe r ' s con t r i bu t ions s t i p u l a t e t h a t t he s u r c h a r g e c o m e s to 20% of 
t h e s u p p l e m e n t a r y tax levied on the t axpaye r . In ce r t a in c i r c u m s t a n c e s , 
t h e r a t e s appl ied a r e 20% or 10%, respect ively, for the var ious types of t ax . 

34. N o t w i t h s t a n d i n g the fact t h a t t he t a x p a y e r has furn ished incorrec t 
i n fo rma t ion , no tax s u r c h a r g e will be imposed in c e r t a i n s i t ua t i ons , for 
e x a m p l e w h e r e the t ax a u t h o r i t y has co r rec t ed obvious misca lcu la t ions 
o r w r i t t e n e r r o r s by t h e t axpaye r , w h e r e t he i n fo rma t ion has been 
c o r r e c t e d or could have been co r rec t ed wi th t he aid of c e r t a i n d o c u m e n t s 
t h a t should have been avai lable to the t ax a u t h o r i t i e s , such as a cer t i f ica te 
of income from the employer , or w h e r e t h e t a x p a y e r has co r rec t ed t he 
i n fo rma t ion vo lunta r i ly ( C h a p t e r 5, sect ion 4) . 

35 . Moreover , in c e r t a i n c i r c u m s t a n c e s , a t ax s u r c h a r g e will be 
r e m i t t e d . T h u s , t axpaye r s will not have to pay a s u r c h a r g e if t he i r failure 
to submi t cor rec t i n fo rma t ion or to file a tax r e t u r n is cons idered 
excusab le owing to t he i r age , i l lness, lack of expe r i ence or c o m p a r a b l e 
c i r c u m s t a n c e s . T h e s u r c h a r g e should also be r e m i t t e d w h e r e t h e failure 
a p p e a r s excusab le by r e a s o n of t h e n a t u r e of t he i n fo rma t ion in q u e s t i o n 
or o t h e r special c i r c u m s t a n c e s , or w h e r e it would be mani fes t ly 
u n r e a s o n a b l e to impose a s u r c h a r g e ( C h a p t e r 5, sect ion 6) . T h e ph ra se 
" t h e n a t u r e of the i n f o r m a t i o n " p r imar i ly covers s i tua t ions w h e r e a 
t a x p a y e r has had to assess an objectively compl i ca t ed t ax ques t ion . 
Accord ing to t he p r e p a r a t o r y d o c u m e n t s ( G o v e r n m e n t Bill 1991/92:43, 
p. 88) , t he express ion "mani fes t ly u n r e a s o n a b l e " refers to s i tua t ions in 
which the impos i t ion of a t a x s u r c h a r g e would be d i s p r o p o r t i o n a t e to t he 
fault a t t r i b u t a b l e to t he t a x p a y e r or would be u n a c c e p t a b l e for o t h e r 
r ea sons . If the facts of the case so r e q u i r e , the tax a u t h o r i t i e s m u s t have 
r e g a r d to t he provis ions on remiss ion , even in t he absence of a specific 
c la im to t h a t effect by t h e t a x p a y e r ( C h a p t e r 5, sect ion 7). In pr inc ip le , 
however , it is up to t he t a x p a y e r to show d u e cause for t h e r emis s ion of a 
s u r c h a r g e . 

36. If dissat isf ied wi th a decis ion conce rn ing taxes and t ax s u r c h a r g e s , 
t he t a x p a y e r may , before t h e end of t he fifth yea r af ter t h e a s s e s s m e n t 
year , r e q u e s t the tax a u t h o r i t y to recons ider its decis ion ( C h a p t e r 4, 
sect ions 7 a n d 9). A decision conce rn ing s u r c h a r g e s m a y also be reviewed 
a t t h e t a x p a y e r ' s r e q u e s t a f te r t he expi ry of th i s t ime- l imi t , if t h e decis ion 
on the unde r ly ing tax issue has not yet become final ( C h a p t e r 4, 
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sect ion 11). T h e t ax a u t h o r i t y m a y also, on its own mo t ion , decide to 
review i ts own ea r l i e r decis ion. A review to t h e t a x p a y e r ' s d i s a d v a n t a g e 
m u s t be m a d e before the end of the year following the a s s e s s m e n t yea r 
unless t he t axpayer , inter alia, has s u b m i t t e d incorrect in fo rmat ion 
d u r i n g the course of the tax p roceed ings or has failed to file a t ax r e t u r n 
or to furnish r equ i r ed in fo rma t ion , in which case the t ime- l imi t normal ly 
exp i re s a t t he e n d of t he fifth yea r a f te r t h e a s s e s s m e n t yea r ( C h a p t e r 4, 
sect ions 7 and 14-19). 

37. T h e t ax au tho r i t y ' s decision m a y also be a p p e a l e d aga ins t to a 
coun ty a d m i n i s t r a t i v e cour t . As wi th r e q u e s t s for r econs ide ra t i on , an 
a p p e a l has to be lodged before the end of the fifth yea r af ter t he 
a s s e s s m e n t yea r ( C h a p t e r 6, sect ions 1 and 3) , un less it conce rns a tax 
s u r c h a r g e based on a tax decis ion tha t has not yet b e c o m e final 
( C h a p t e r 6, sect ion 4) . Fol lowing the a p p e a l , t h e tax a u t h o r i t y mus t 
r econs ide r its decis ion as soon as possible and , if it dec ides to vary the 
decision in acco rdance wi th t he t a x p a y e r ' s r e q u e s t , t he a p p e a l will 
b e c o m e void ( C h a p t e r 6, sec t ion 6). If t he decis ion is not t hus a m e n d e d , 
t h e appea l is r e f e r r ed to the county admin i s t r a t i ve cour t . If special reasons 
exis t , an appea l m a y be forwarded by the tax a u t h o r i t y to the county 
a d m i n i s t r a t i v e cour t w i thou t r econs ide r ing the a s s e s s m e n t ( C h a p t e r 6, 
sect ion 7). F u r t h e r appea l s lie to a n a d m i n i s t r a t i v e cour t of a p p e a l and , 
subject to compl i ance wi th t he condi t ions for o b t a i n i n g leave to appea l , 
t he S u p r e m e A d m i n i s t r a t i v e C o u r t . 

38 . A tax s u r c h a r g e is connec t ed to t he tax in respec t of which it has 
been imposed in t h a t a successful object ion to the unde r ly ing t ax has an 
a u t o m a t i c effect on the tax s u r c h a r g e , which is r educed cor responding ly 
( C h a p t e r 5, sec t ion 11). T h e tax s u r c h a r g e may , however , be cha l lenged 
sepa ra t e ly , if g r o u n d s for r educ t i on or remiss ion exist (see above) . 

39. If t he p roceed ings before a coun ty a d m i n i s t r a t i v e cour t o r an 
a d m i n i s t r a t i v e cour t of appea l conce rn a tax s u r c h a r g e , the a p p e l l a n t has 
t h e r ight to an oral h e a r i n g ( C h a p t e r 6, sec t ion 24) . 

B. T a x c o l l e c t i o n 

40. At t he m a t e r i a l t i m e , t he col lect ion of t axes and t ax s u r c h a r g e s 
was r e g u l a t e d by the T a x Col lec t ion Act , the Va lue -Added T a x Act 1994 
a n d the Col lec t ion of Social Secur i ty C h a r g e s from Employe r s Act . The 
provis ions of t he se Acts r e l evan t to t he p r e s e n t case w e r e very s imi la r 
and , for this r ea son , only t h e provis ions of t he T a x Col lec t ion Act a r e set 
ou t below. Since 1 N o v e m b e r 1997 tax collection has been r e g u l a t e d by the 
T a x P a y m e n t Act , which con t a in s essent ia l ly the s a m e ru les as t h e Tax 
Col lec t ion Act . 

4 1 . A r e q u e s t for r e c o n s i d e r a t i o n or a n a p p e a l aga ins t a decis ion 
c o n c e r n i n g t axes a n d t ax s u r c h a r g e s has no suspens ive effect on t he 
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t axpaye r ' s obl iga t ion to pay the a m o u n t s in ques t ion (sect ion 103 of t he 
T a x Col lec t ion Act and C h a p t e r 5, sect ion 13, of the T a x a t i o n Ac t ) . 

42 . However , t h e t ax a u t h o r i t y m a y g r a n t a s tay of execu t ion in r e spec t 
of t axes a n d s u r c h a r g e s provided t h a t one of the following t h r e e condi t ions 
is m e t : (1) if it m a y be a s s u m e d tha t the a m o u n t imposed on the t axpaye r 
will be r educed or r e m i t t e d ; (2) if t he o u t c o m e of the case is u n c e r t a i n ; or 
(3) if p a y m e n t of the a m o u n t in ques t i on would resul t in cons ide rab le 
d a m a g e for the t a x p a y e r or would o the rwise a p p e a r unjust (sect ion 49(1) 
of t he T a x Col lec t ion Ac t ) . Accord ing to t he p r e p a r a t o r y d o c u m e n t s , 
t he second condi t ion will be satisfied not only w h e r e an o u t c o m e 
favourable to the t axpaye r is just as likely as an un favourab le one , bu t 
a lso in eases w h e r e it is m o r e p robab le t h a n not t h a t t he p roceed ings 
will resul t in the t axpaye r ' s c la ims be ing re jec ted . However , a stay will 
not to be g r a n t e d if t he r e q u e s t for r econs ide ra t ion or t h e appea l 
has l i t t le prospect of success ( G o v e r n m e n t Bill 1989/90:74, p . 340) . An 
e x a m p l e of a s i t ua t ion w h e r e "cons ide rab le d a m a g e " migh t resu l t is t he 
forced sale of t he t a x p a y e r ' s real e s t a t e or bus iness or o t h e r p rope r ty 
of g rea t i m p o r t a n c e to his financial s i tua t ion a n d livelihood (ibid., 
pp . 342-43). 

43 . If, in cases w h e r e t he second or th i rd condi t ion just r e f e r r ed to is 
app l icab le , it may be a s s u m e d - d u e to t he t a x p a y e r ' s s i t ua t i on or o t h e r 
c i r c u m s t a n c e s - t ha t the a m o u n t for which a s tay of execu t ion is r e q u e s t e d 
will not be duly paid, t he r e q u e s t c a n n o t be g r a n t e d unless the t axpaye r 
provides a bank g u a r a n t e e or o t h e r secur i ty for t he a m o u n t d u e . Even in 
these cases , however , a s tay m a y be g r a n t e d wi thout secur i ty if the 
re levan t a m o u n t is re la t ively insignificant or if t h e r e a r e o t h e r special 
r easons (sect ion 49(2 ) ) . 

44. T h e app l ica t ion of sec t ion 49 of the T a x Col lec t ion Act was 
e x a m i n e d by t h e S u p r e m e A d m i n i s t r a t i v e C o u r t in a j u d g m e n t of 
17 N o v e m b e r 1993 (Case no. 2309-1993, publ i shed in Regeringsrattens 

Arsbok (RA) 1993 ref. 89) . In t h a t case , the Na t iona l T a x Boa rd 
(Riksskatteverket) and the A d m i n i s t r a t i v e C o u r t of Appea l had found tha t 
the appl ican t c o m p a n y - which had appea l ed aga ins t the N a t i o n a l T a x 
Board ' s decis ion to impose on it c e r t a in ene rgy t axes a n d i n t e r e s t in t he 
to ta l a m o u n t of a p p r o x i m a t e l y S E K 6,400,000 - could not be g r a n t e d a 
stay of execu t ion . T h e S u p r e m e A d m i n i s t r a t i v e C o u r t no ted , however , 
t ha t t h e r e was s o m e u n c e r t a i n t y as r e g a r d s t he m a i n issue in the case -
w h e t h e r t he income in ques t i on was a t all t axab l e - a n d t h a t t h e tax levied 
c o n s t i t u t e d a cons ide rab le s u m . For these r easons , it found tha t it would 
be u n r e a s o n a b l e to d e m a n d p a y m e n t of t he a m o u n t before a cour t had 
d e t e r m i n e d the appl ican t c o m p a n y ' s tax liability. No t ing t h a t secur i ty in 
pr inciple had to be provided by the c o m p a n y , t he S u p r e m e A d m i n i s t r a t i v e 
C o u r t neve r the l e s s took account of t he fact t h a t the A d m i n i s t r a t i v e C o u r t 
of Appea l was e x p e c t e d to d e t e r m i n e the tax- l iabi l i ty issue wi th in a shor t 
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t i m e a n d tha t special r easons the re fo re exis ted for not r e q u i r i n g secur i ty . 
Accordingly , t he appl ican t c o m p a n y was g r a n t e d a s tay of execut ion 
w i thou t secur i ty unt i l one m o n t h af ter the A d m i n i s t r a t i v e C o u r t of 
Appea l ' s j u d g m e n t . 

45 . A t a x p a y e r m a y r e q u e s t t h e t a x a u t h o r i t y to r econs ide r i ts decis ion 
c o n c e r n i n g the s tay-of-execut ion issue and may a p p e a l aga ins t its decision 
to a coun ty a d m i n i s t r a t i v e cour t . T h e p r o c e d u r e is essent ia l ly ident ical to 
t h a t followed in r ega rd t o r e q u e s t s for r econs ide ra t i on a n d appea l s 
c o n c e r n i n g the ma in tax issues (sect ions 84, 96 a n d 99 of t he T a x 
Col lec t ion Act - see p a r a g r a p h s 36-37 above) . F u r t h e r appea l s to an 
a d m i n i s t r a t i v e cour t of appea l and the S u p r e m e A d m i n i s t r a t i v e C o u r t 
a r e subject to leave to appea l be ing g r a n t e d (sect ion 102). 

C. E n f o r c e m e n t a n d b a n k r u p t c y 

46. T h e e n f o r c e m e n t offices a re u n d e r a n obl iga t ion to levy execut ion 
on a d e b t o r upon r eques t , even if t he t ax au tho r i t y ' s decis ion conce rn ing 
t ax a n d t ax s u r c h a r g e s is not final ( C h a p t e r 3, sect ion 1, and C h a p t e r 4, 
sec t ion 1, of the E n f o r c e m e n t Code (Utsbkningsbalken) t a k e n in conjunct ion 
wi th sect ions 59 and 103 of t he T a x Col lec t ion Act; t h e l a t t e r provisions 
have been rep laced by s imi la r provisions in the T a x P a y m e n t Ac t ) . If the 
d e b t o r does not have e n o u g h d i s t r a i n a b l e p rope r ly , t he e n f o r c e m e n t office 
m a y r e q u e s t a d i s t r ic t c o u r t t o dec l a r e h i m or h e r b a n k r u p t . T h e d e b t o r 
will no rma l ly be cons ide red insolvent if it is d iscovered d u r i n g a t t e m p t s 
to levy d i s t ress in t he six m o n t h s p r eced ing the p r e s e n t a t i o n of t he 
b a n k r u p t c y pe t i t ion t h a t his or he r a s se t s a r e insufficient to pay the debt 
in full ( C h a p t e r 2, sec t ion 8, of t he B a n k r u p t c y Act (Konkurslagen, 
1987:672)). If the b a n k r u p t ' s e s t a t e is not sufficient to defray all the 
ex i s t ing a n d expec ted b a n k r u p t c y expenses and o t h e r l iabil i t ies t h a t the 
b a n k r u p t h a s i n c u r r e d , t h e b a n k r u p t c y p roceed ings will be t e r m i n a t e d 
( C h a p t e r 10, sect ion 1, of the B a n k r u p t c y A c t ) . 

47. If a b a n k r u p t c y pe t i t ion is based on a tax deb t d e t e r m i n e d by a 
decis ion t h a t is not yet final, t he cou r t e x a m i n i n g the pe t i t ion is r equ i r ed 
to m a k e an i n d e p e n d e n t a s s e s s m e n t of the a l leged deb t , hav ing r ega rd to 
t he evidence a d d u c e d in the b a n k r u p t c y p roceed ings . T h e cour t 
accordingly has to m a k e a p red ic t ion abou t the o u t c o m e of the pend ing 
t a x a s s e s s m e n t p roceed ings ( j u d g m e n t of the S u p r e m e C o u r t of 9 J u n e 
1981, Case no. 6 7 3 4 / 8 0 ) / 

48 . As t axes a n d t a x s u r c h a r g e s a r e payable even if the t ax au tho r i t y ' s 
decis ion is not final, t he decis ion m a y be var ied or q u a s h e d a l t e r t he 
r e l evan t a m o u n t s have been paid . If so, t he a m o u n t overpa id is re funded 
wi th i n t e r e s t ( C h a p t e r 18, sec t ion 2, a n d C h a p t e r 19, sec t ions 1 a n d 12, of 
the T a x P a y m e n t Act ) . If d i s t r e s s has b e e n levied on the t axpaye r ' s 
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p r o p e r t y or he or she has b e e n dec la red b a n k r u p t on accoun t of t he t ax 
deb t , t he d i s t ress w a r r a n t or b a n k r u p t c y decis ion will be set as ide on 
appea l . Should the w a r r a n t or decis ion have become final, the t axpaye r 
may, upon r e q u e s t , have t he case r e o p e n e d a n d the w a r r a n t or decis ion 
q u a s h e d ( C h a p t e r 58 of t he C o d e of jud ie ia l P r o c e d u r e (Rdllegangsbalken)). 
Any p r o p e r t y t h a t has b e e n d i s t r a i n e d upon will, if possible , t h e n be 
r e s t o r e d to the t a x p a y e r ( C h a p t e r 3, sect ion 22, of the E n f o r c e m e n t 
C o d e ) . T h e s a m e appl ies to p r o p e r t y fo rming p a r t of a b a n k r u p t ' s e s t a t e 
t o t he e x t e n t t h a t it is not r e q u i r e d for t he p a y m e n t of t h e b a n k r u p t c y 
expenses and o t h e r l iabil i t ies ( C h a p t e r 2, sec t ion 25, of t he B a n k r u p t c y 
Act ) . If the t axpaye r ' s p r o p e r t y has been sold and the a m o u n t ob t a ined 
from the sale has been used to pay off the a l leged tax d e b t , the t axpaye r 
will receive financial c o m p e n s a t i o n . In add i t ion , it is open to the t axpaye r 
to b r i n g an act ion for d a m a g e s aga ins t the S t a t e for t he financial loss 
caused by the d is t ress or the b a n k r u p t c y ( C h a p t e r 3, sect ion 2, of the T o r t 
Liabil i ty Act (Skadestandslagen, 1972:207)), on the g r o u n d t h a t the 
a u t h o r i t i e s or the cour t s have ac ted wrongfully or negl igent ly . 

D. T a x o f f e n c e s 

49. C r i m i n a l p roceed ings m a y be b r o u g h t aga ins t a t a x p a y e r who has 
furnished incorrect in fo rmat ion to a t ax a u t h o r i t y or who , wi th t h e object 
of evading tax, has failed to file a tax r e t u r n or s imi lar d o c u m e n t . If the 
t axpaye r has ac ted wi th in ten t a n d his act ions have re su l t ed in his be ing 
cha rged too l i t t le tax , he will be convicted of tax f raud. T h e possible 
s en t ence r a n g e s from a fine for pe t t y offences to i m p r i s o n m e n t for a 
m a x i m u m of six years for cases of a g g r a v a t e d t ax fraud (sect ions 2 to 4 
of t he T a x Offences Act {Skattebrottslagen, 1971:69)). If t he t a x p a y e r is 
cons idered to have b e e n grossly negl igent in s u b m i t t i n g incorrect 
in format ion , he m a y b e convicted of m a k i n g a negl igent m i s r e p r e s e n t a t i o n 
to the t ax au tho r i t i e s (vardslbs skalteuppgift) (sect ion 5) . A c r imina l cha rge 
u n d e r t he T a x Offences Act is b rough t in accordance wi th t he rules 
govern ing c r imina l p roceed ings in g e n e r a l which m e a n s , inter alia, t h a t 
t h e r e can only be a c r imina l convict ion on prosecut ion a n d t r ia l by t he 
cour t s of gene ra l jur isdict ion. 

50. U n d e r Swedish law, t he fact t h a t a t ax s u r c h a r g e has a l r eady been 
imposed on the s a m e g r o u n d s as those fo rming the bas is of t he c r imina l 
c h a r g e is no ba r to c r imina l p roceed ings . Moreover , a decis ion to impose a 
s u r c h a r g e has no b ind ing force or any o t h e r effect t h a t m i g h t p re jud ice 
t he d e t e r m i n a t i o n of t he c r imina l c h a r g e . However , it was the i n t e n t i o n 
of t he l eg i s l a tu re t h a t t h e t r ia l c o u r t would be a w a r e w h e n cons ide r ing the 
c r imina l c h a r g e t h a t a s u r c h a r g e had b e e n imposed ( G o v e r n m e n t Bill 
1971:10, p p . 3 5 1 and 364) . 
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E. T a x s u r c h a r g e s a n d t h e C o n v e n t i o n in S w e d i s h c a s e - l a w 

5 1 . In a j u d g m e n t de l ivered on 29 N o v e m b e r 2000 the S u p r e m e C o u r t 
cons ide red w h e t h e r a person could be convicted for a t ax offence in 
c r imina l p roceed ings following the impos i t ion of a t ax s u r c h a r g e in tax 
p roceed ings (Case no. B 868-99, publ i shed in Nytt juridiskt arkiv 2000, 
p. 622) . H a v i n g no ted t h a t , u n d e r Swedish law, a s u r c h a r g e is not 
cons ide red a c r imina l pena l ty a n d t hus does not p reven t t r ial and 
convict ion for a t ax offence r e l a t ing to the s a m e ac t , t he S u p r e m e C o u r t 
w e n t on to e x a m i n e t h e m a t t e r u n d e r t he C o n v e n t i o n . It first cons idered , 
in the l ight of the E u r o p e a n C o u r t ' s case-law, t h a t t h e r e were weighty 
a r g u m e n t s for r e g a r d i n g Art ic le 6 as be ing appl icable u n d e r its c r imina l 
h e a d to proceedings involving a tax s u r c h a r g e . Even a s s u m i n g this to be 
t he case , it held, however , t h a t t he pr inciple of rum bis in idem, as set forth in 
Art ic le 4 of Protocol No. 7 to the Conven t ion , did not p r e v e n t c r imina l 
p roceed ings from be ing b r o u g h t aga ins t s o m e o n e for an ac t in r e spec t of 
which a s u r c h a r g e h a d a l r eady been levied. 

52. O n 15 D e c e m b e r 2000 the S u p r e m e Admin i s t r a t ive C o u r t del ivered 
two j u d g m e n t s in which it e x a m i n e d the applicabi l i ty of Art ic le 6 of the 
Conven t i on to t he t ax su r cha rges imposed u n d e r t he Swedish tax sys tem. 
In one of t he j u d g m e n t s (Case no. 1990-1998, RA 2000 ref. 66) , n o t i n g the 
c r i te r ia es tab l i shed by the E u r o p e a n C o u r t for d e t e r m i n i n g w h e t h e r a n 
offence qualif ied as "c r imina l" , the S u p r e m e Admin i s t r a t i ve C o u r t gave 
a n extensive opinion on the appl ica t ion of these c r i te r ia to t he su rcha rges 
in ques t ion . It s t a t e d , inter alia, the following: 

"The Swedi sh l eg i s la ture has descr ibed the tax surcharge as an admin i s t ra t ive 

sanc t ion akin to a pena l ty ... T h e rules on oral h e a r i n g s in C h a p t e r 6, s ec t ion 24, o f 

the T a x a t i o n Act shou ld be s e e n as a m a n i f e s t a t i o n o f the des ire to br ing taxat ion 

procedure into line w i th the legal s a f e g u a r d s laid d o w n in Art ic le 6 o f the C o n v e n t i o n . 

A l s o , accord ing to case - l aw (RA 1987 ref. 4 2 ) , the ru les on v o t i n g in C h a p t e r 29 of the 

C o d e of Jud ic ia l P r o c e d u r e [in the c r im ina l -pr oc e dur e part o l l h e C o d e ] are appl icable 

in cases c o n c e r n i n g s ur c har ge s under the former T a x a t i o n Act ( 1 9 5 6 : 6 2 3 ) . T h e tax 

surcharge appears to have b e e n c o n s i d e r e d a p r e d o m i n a n t l y cr imina l sanct ion in o ther 

c o n t e x t s as wel l . For e x a m p l e , it w a s s ta t ed in the preparatory d o c u m e n t s to the 

l eg i s la t ion e s t a b l i s h i n g the rule proh ib i t ing ex post facto laws in C h a p t e r 2 , s ec t ion 10, 

s u b s e c t i o n I, o f t h e I n s t r u m e n t o f G o v e r n m e n t [Regeringsformen| - w h i c h covers 

p e n a l t i e s , o t h e r cr imina l s a n c t i o n s and o t h e r specia l legal effects of a cr imina l offence 

- that the proposed rule also appl ied to a d m i n i s t r a t i v e s a n c t i o n s akin to p e n a l t i e s such 

as tax surcharges , c h a r g e s for the late p a y m e n t of t a x e s and l a t e - p a y m e n t fees under 

various tax laws. ... H o w e v e r , under S w e d i s h law, t h e r e is no r e q u i r e m e n t of intent or 

n e g l i g e n c e o n the part of the taxpayer for the impos i t i on o f a tax s u r c h a r g e . A l s o , the 

s u r c h a r g e , to a cer ta in e x t e n t , has the charac ter of a condi t iona l fine [vitesfunktion] and 

can be r e m i t t e d on pure ly object ive g r o u n d s . M o r e o v e r , it c a n n o t be conver ted into a 

prison s e n t e n c e . T h e r e f o r e , it has b e e n c o n s i d e r e d that the s u r c h a r g e is not to be 

classif ied as a p e n a l t y under the S w e d i s h legal s y s t e m but ra ther as an admin i s t ra t ive 

tax sanc t ion . According ly , its c lass i f icat ion as such u n d e r the S w e d i s h legal s y s t e m does 
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not c o n s t i t u t e suff icient r e a s o n for r e g a r d i n g it as a cr imina l sanct ion wi th in the 
m e a n i n g of the C o n v e n t i o n . 

W i t h respect to the o t h e r two cr i ter ia appl ied by the E u r o p e a n Court in th is 

c o n n e c t i o n - that is, the na tur e of t h e of fence and the na ture and d e g r e e o f sever i ty of 

the sanc t ion - the fo l lowing s h o u l d be t a k e n into account . T h e S w e d i s h rules o n tax 

s u r c h a r g e s are g e n e r a l and c o n c e r n all taxpayers . T h e purpose of the s y s t e m of 

admin i s t ra t ive s a n c t i o n s is to exert pressure o n taxpayers , by m e a n s of a cons iderab le 

f inancial s a n c t i o n , to observe the ob l iga t ions prescr ibed by the laws on t a x e s and 

c h a r g e s . It should also be n o t e d that the S w e d i s h tax surcharge , in its p r e s e n t form, 

replaced earl ier p r o c e d u r e s o f a pure ly cr iminal na ture . As regards the character i s t i c s 

that have b e e n e s t a b l i s h e d by the E u r o p e a n Court as re ferr ing to the na ture and d e g r e e 

of sever i ty of the s a n c t i o n , it should be borne in m i n d that a surcharge is levied in 

proport ion to the tax avo ided by the provis ion of incorrect in format ion . T h i s m e a n s 

that surcharges m a y in pr inc iple c o m e to very large a m o u n t s w i thout any upper l imit . 

In the S u p r e m e A d m i n i s t r a t i v e Court ' s op in ion , the l a s t - m e n t i o n e d aspec t s trongly 

ind ica te s that Art ic le 6 is to be regarded as appl icable to the S w e d i s h tax s u r c h a r g e . In a 

recent ly de l ivered j u d g m e n t , the S u p r e m e Court also s t a t e d , in the l ight of the 

E u r o p e a n Court ' s case- law, that ' there are w e i g h t y a r g u m e n t s for r e g a r d i n g Art ic le 6 

as b e i n g appl icable a l so to S w e d i s h p r o c e e d i n g s c o n c e r n i n g tax surcharges ' [ the 

S u p r e m e Court ' s j u d g m e n t o f 29 N o v e m b e r 2 0 0 0 , s e e paragraph 51 a b o v e ] . O n e 

cons idera t ion that m i g h t still cause s o m e doubt is that the S w e d i s h surcharge differs 

from the French o n e w i th regard to one of t h e four factors to w h i c h the E u r o p e a n 

Court a t t a c h e d i m p o r t a n c e in its final a s s e s s m e n t in Bendenoun [Bendenoun v. France, 

j u d g m e n t o f 24 February 1994, S e r i e s A no. 2 8 4 ] : it c a n n o t be conver ted in to a prison 

s e n t e n c e . F u r t h e r m o r e , contrary to the F r e n c h rules , the Swedi sh rules on s u r c h a r g e s 

lack a subject ive e l e m e n t in the real s e n s e ... 

H o w e v e r , the fact that the S w e d i s h tax s u r c h a r g e c a n n o t be conver ted in to a prison 

s e n t e n c e is no l , in the S u p r e m e A d m i n i s t r a t i v e Court ' s op in ion , a s t rong a r g u m e n t 

aga ins t finding Art ic le 6 to be appl icable . T h e r e is no doubt that a fine i m p o s e d under 

cr iminal law falls u n d e r Art ic le 6, i rrespect ive of w h e t h e r or not it can be conver ted into 

a pr ison s e n t e n c e . Moreover , the j u d g m e n t in Bendenoun m u s t be t a k e n to ind ica te that 

financial s a n c t i o n s o ther than a fine m a y a lso fall under Art ic le 6, at least if they are of 

s o m e s igni f icance . F u r t h e r m o r e , fo l lowing the E u r o p e a n Court ' s j u d g m e n t s in Lauko ... 

and Kadubec [Lauko and Kadubec v. Slovakia, j u d g m e n t s of 2 S e p t e m b e r 1998, Reports of 

Judgments and Decisions 1998-VI, pp . 2 4 9 2 and 2 5 1 8 , r e s p e c t i v e l y ] , b o t h of w h i c h 

c o n c e r n e d fines i m p o s e d in respect of m i n o r o f fences , it m u s t n o w be regarded as 

e s t a b l i s h e d that the impos i t ion of a prison s e n t e n c e is not a prerequ i s i t e for an act to 

be v i e w e d as a cr iminal of fence w i th in the m e a n i n g o f the C o n v e n t i o n . N o r , in the 

c i r c u m s t a n c e s , c a n a n i n d e p e n d e n t or even s ignif icant m e a n i n g be a t t a c h e d to the lack 

of subject ive e l e m e n t s ( ins t ead , there is r e a s o n to m a k e a s e p a r a t e a s s e s s m e n t as to the 

compat ib i l i ty of strict l iabil ity w i th t h e p r e s u m p t i o n of i n n o c e n c e . . . ) . 

In v iew of the forego ing the S u p r e m e A d m i n i s t r a t i v e Court f inds, hav ing regard to all 

the c i r c u m s t a n c e s , that the S w e d i s h tax surcharge is to be regarded as fa l l ing under 

Artic le 6 of the C o n v e n t i o n . ..." 

53. T h e S u p r e m e A d m i n i s t r a t i v e C o u r t wen t on to e x a m i n e the 
compat ib i l i ty of the tax s u r c h a r g e s wi th t he p r e s u m p t i o n of innocence 
u n d e r Ar t ic le 6 § 2 of t he Conven t i on . It gave the following opinion: 
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"It is probable that , in d e t e r m i n i n g w h e t h e r strict cr iminal l iability is compatible w i th 

the C o n v e n t i o n , the E u r o p e a n Court will apply e s sent ia l ly the s a m e test as it did in 

Salabiaku [Salahiaku v. France, j u d g m e n t o f 7 O c t o b e r 19HH, S e r i e s A no . 141 -AJ wi th 

respect to l iabil ity e s t a b l i s h e d o n the basis of p r e s u m p t i o n s . T h i s m e a n s that l iability 

must not arise ent ire ly a u t o m a t i c a l l y on proof of the object ive e l e m e n t s . I n s t e a d , in 

order for there to be no conflict w i th the p r e s u m p t i o n of i n n o c e n c e , the individual 

must have the poss ib i l i ty of s o m e form o f defence based on subject ive c i r c u m s t a n c e s . 

A s has b e e n m e n t i o n e d above , a lax surcharge is i m p o s e d by m e a n s of an 

admin i s t ra t ive p r o c e d u r e w i t h o u t any r e q u i r e m e n t of intent or n e g l i g e n c e . An appeal 

aga inst a dec i s ion c o n c e r n i n g a surcharge l ies to an a d m i n i s t r a t i v e court . II in tent or 

gross n e g l i g e n c e is e s tab l i shed , l iability under cr iminal law m a y be i m p u t e d fol lowing 

trial and convic t ion by a court of g e n e r a l jurisdict ion. 

T a x a t i o n in S w e d e n is largely based on in format ion g iven by the individual and 

cert i f icat ion by h i m or her of in format ion rece ived from o t h e r sources . T h e purpose o f 

the tax s u r c h a r g e is to e m p h a s i s e , inter alia, that the individual is required to be 

m e t i c u l o u s in fulfi l l ing the duty of fi l ing a tax re turn and the re la t ed ob l iga t ion to 

submit in format ion . In pr inc iple , c a r e l e s s n e s s is not a c c e p t a b l e . F u r t h e r m o r e , the 

taxpayer m u s t n o r m a l l y have a n u n d e r s t a n d i n g of what in format ion is of r e l e v a n c e to 

the e x a m i n a t i o n o f a c la im in order to avoid the risk of incorrect in format ion b e i n g 

cons idered to have b e e n g iven and a surcharge i m p o s e d . In o t h e r words , the taxpayer is 

required to have a cer ta in k n o w l e d g e of the tax rules . 

Inaccurac ie s and fai lures of the kind that m a y c a u s e the impos i t i on of a tax surcharge 

occur in a very large n u m b e r o f c a s e s . T h e r e q u i r e m e n t s o f foreseeabi l i ly and uni formity 

in the impos i t ion of s u r c h a r g e s have there fore b e e n regarded as ca l l ing for s u r c h a r g e s to 

be levied in accordance w i th re lat ively s imple and s tandard i sed rules . H o w e v e r , the rules 

and regu la t ions mus t a l so m e e t d e m a n d s for a reasonably n u a n c e d a s s e s s m e n t ... and 

provide g u a r a n t e e s of legal cer ta inty . T h e r e f o r e , a surcharge is not imposed 

a u t o m a t i c a l l y w h e n incorrect in format ion is s u b m i t t e d . Firstly, c er ta in types o f 

inaccurac ies are e x c l u d e d a n d , secondly , a u t h o r i t i e s and cour t s mus t c o n s i d e r w h e t h e r 

there are g r o u n d s for r e m i t t i n g the s u r c h a r g e , e v e n if no specif ic c la im to that effect has 

b e e n m a d e . 

T h e fo l lowing m a y be s ta t ed w i th part icular re ference to the g r o u n d s for r e m i t t i n g 

surcharges . T h e r e q u i r e m e n t s of u n d e r s t a n d i n g and n i e t i c u l o u s n e s s must he 

propor t ionate to the taxpayer ' s abil i ty and capac i ty to c o m p r e h e n d the tax rules and 

apply t h e m to the e x i s t i n g s i tuat ion . T h e rules o n remis s ion are a i m e d at p r e v e n t i n g 

the impos i t i on of a tax s u r c h a r g e as a result of, for e x a m p l e , e x c u s a b l e ignorance o r a 

m i s u n d e r s t a n d i n g as to the c o n t e n t of a tax rule . T h e y are a l so s u p p o s e d to prevent a 

surcharge from b e i n g i m p o s e d w h e r e o ther e x c u s a b l e m i s t a k e s are m a d e in d i s c h a r g i n g 

the d u l y to file a tax re turn . T h e rules on r e m i s s i o n are , m o r e o v e r , draf ted in such a way 

as to a l low the a u t h o r i t i e s and courts a cer ta in la t i tude in a s s e s s i n g q u e s t i o n s of 

r e m i s s i o n , h a v i n g regard to the subjec t ive pos i t ion of the taxpayer . I n d e e d , the 

g r o u n d s for remis s ion - in conjunct ion wi th the rules providing, on object ive grounds , 

for s u r c h a r g e s not to be i m p o s e d or to be set as ide in part icular c i r c u m s t a n c e s — m a y in 

cer ta in c a s e s a l low of c o n s i d e r a t i o n s that lead to g r e a t e r e x e m p t i o n from surcharges 

than would be the case if the i m p o s i t i o n of s u r c h a r g e s w e r e condi t iona l o n the 

taxpayer hav ing a c t e d in tent iona l ly or neg l igent ly . A l t h o u g h the g r o u n d s for remiss ion 

are not ent ire ly c o m p a r a b l e to t h e cond i t i ons for accountab i l i ty w h i c h the subject ive 

e l e m e n t s represent in cr imina l law, they m u s t , w h e n t a k e n t o g e t h e r w i th the c a s e s in 

which surcharges are e x c l u d e d on pure ly object ive grounds , be c o n s i d e r e d as affording 
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t h e taxpayer , w h e r e a p p r o p r i a t e , suff ic ient scope for avo id ing the i m p o s i t i o n of 

s u r c h a r g e s to prevent a conflict with the p r e s u m p t i o n of innocence as set out in 

Art ic le 6 o f the C o n v e n t i o n ar is ing . In g e n e r a l , however , this requires that the courts , 

in app ly ing the rules o n s u r c h a r g e s , should indeed m a k e a n u a n c e d and not too 

restr ic t ive a s s e s s m e n t in each individual ease as to w h e t h e r there are g r o u n d s for 

s e t t i n g as ide or r e m i t t i n g the tax s u r c h a r g e . " 

54. T h e S u p r e m e A d m i n i s t r a t i v e C o u r t also cons ide red t h a t t he 
Swedish tax s u r c h a r g e compl ied wi th the g e n e r a l r e q u i r e m e n t u n d e r the 
Conven t i on for m e a s u r e s to be p r o p o r t i o n a t e . It held t h a t a sys tem of 
sanc t ions aga ins t b r e a c h e s of t h e ob l iga t ion to s u b m i t t ax r e t u r n s and 
in fo rmat ion to t he tax a u t h o r i t i e s served an i m p o r t a n t publ ic in t e re s t . 
Moreover , it no ted , inter alia, t ha t the r e q u i r e m e n t of p ropor t iona l i ty was 
ref lected in t he rules on su r cha rges as , u n d e r C h a p t e r 5, sect ion 6, of the 
T a x a t i o n Act , s u r c h a r g e s w e r e to be r e m i t t e d in cases w h e r e they would be 
"mani fes t ly u n r e a s o n a b l e " (sec p a r a g r a p h 35 above) . 

55. In t he o t h e r j u d g m e n t de l ivered on 15 D e c e m b e r 2000 (Case 
no. 2922-1999) the S u p r e m e A d m i n i s t r a t i v e C o u r t was called upon to 
e x a m i n e w h e t h e r the e n f o r c e m e n t of a t ax s u r c h a r g e pr ior to a cou r t 
e x a m i n a t i o n of a t a x p a y e r ' s l iability to pay the s u r c h a r g e in ques t i on 
conflicted wi th t he p r e s u m p t i o n of innocence u n d e r Art ic le 6 § 2 of t he 
Conven t ion . It m a d e the following a s s e s s m e n t : 

"The Art i c l e s t i p u l a t e s that the p r e s u m p t i o n o f i n n o c e n c e shall be observed unt i l 

guilt has b e e n proved according to law. It d o e s not follow from the w o r d i n g o f the 

Art ic le that a cr iminal sanc t ion that has b e e n i m p o s e d cannot be enforced before the 

dec i s ion has b e c o m e final. T h e r e are , f u r t h e r m o r e , e x a m p l e s bo th in S w e d e n and in 

o t h e r E u r o p e a n c o u n t r i e s of regular cr iminal s a n c t i o n s b e i n g enforceab le 

n o t w i t h s t a n d i n g the fact that the d e c i s i o n has not b e c o m e final ... 

M o r e o v e r , there is n o t h i n g in the case - law of the E u r o p e a n Court to support the v iew 
that Art ic le 6 § 2 prevents the e n f o r c e m e n t of dec i s i ons c o n c e r n i n g cr iminal s a n c t i o n s 
that have not b e c o m e final. In this c o n n e c t i o n , it should be po in ted out that the 
E u r o p e a n C o m m i s s i o n o f H u m a n R i g h t s express ly a c c e p t e d the i m m e d i a t e 
e n f o r c e m e n t o f tax s u r c h a r g e s in Kallander v. Sweden [no. 12693/H7, C o m m i s s i o n 
dec i s ion o f 6 March 198!), u n r e p o r t e d | . 

T h e conc lus ion of the S u p r e m e A d m i n i s t r a t i v e Court is that Art ic le 6 § 2 d o e s not 
prevent e n f o r c e m e n t on the g r o u n d that a dec i s ion c o n c e r n i n g tax s u r c h a r g e s has not 
b e c o m e final. 

It r e m a i n s to be d e t e r m i n e d w h e t h e r t h e e n f o r c e m e n t of an a d m i n i s t r a t i v e 
author i ty ' s dec i s ion o n s ur c har ge s requ ires t h e m a t t e r to have b e e n e x a m i n e d by a 
court . 

It follows from Art ic le 6 § 1 that e v e r y o n e c h a r g e d w i th a cr imina l of fence has a right 

to have his or her ease d e t e r m i n e d by a court . H o w e v e r , the rules in Art ic le 6 are not 

c o n s i d e r e d to prec lude the e x a m i n a t i o n by an a d m i n i s t r a t i v e author i ty o f i s sues fal l ing 

under the Art ic le , provided that the individual m a y s u b s e q u e n t l y bring the m a t t e r 

before a court that fully affords the legal s a f e g u a r d s laid down in the Art ic le ... 
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In the S u p r e m e A d m i n i s t r a t i v e Court ' s op in ion , it is unc lear to what e x t e n t the 

p r e s u m p t i o n of i n n o c e n c e should be t a k e n to require that a dec i s ion by a n 

a d m i n i s t r a t i v e author i ty c o n c e r n i n g a cr imina l sanct ion aga ins t w h i c h an appea l h a s 

been m a d e shou ld not be enforced before a court has e x a m i n e d the appea l . It a p p e a r s 

that t h e q u e s t i o n has not b e e n d e t e r m i n e d by the E u r o p e a n Court . H o w e v e r , it s e e m s 

reasonable to a s s u m e that e n f o r c e m e n t m a y not take place if it wou ld m a k e it 

imposs ib le for the original legal pos i t ion to be res tored in the event that the 

s u b s e q u e n t judicial e x a m i n a t i o n resu l ted in the author i ty ' s dec i s ion b e i n g varied. 

As far as tax s u r c h a r g e s are c o n c e r n e d , a t a x p a y e r m a y a p p e a l to a court aga ins t a n 

a d m i n i s t r a t i v e author i ty ' s dec i s ion to i m p o s e such a surcharge . If the taxpayer ' s appea l 

is success fu l , any a m o u n t that has b e e n paid will be refunded with in teres t . It is a l so 

poss ib le for the taxpayer to request a s tay o f e x e c u t i o n in c o n n e c t i o n wi th the appea l . 

It is unl ike ly that any e n f o r c e m e n t m e a s u r e s will be t a k e n p e n d i n g the court ' s 

e x a m i n a t i o n of the appl ica t ion for a s tay ( s ee G o v e r n m e n t Bill 1996 /97:100 , p. 3 5 2 ) . 

U n d e r the rules appl i cab le in the ins tant c a s e , a stay m a y be g r a n t e d if it can be 

a s s u m e d that the a m o u n t i m p o s e d o n the taxpayer will be reduced or that he will be 

re l i eved of the ob l iga t ion to pay the a m o u n t , if the o u t c o m e of the case is u n c e r t a i n or 

if p a y m e n t of the a m o u n t i m p o s e d would result in cons iderab le d a m a g e for the taxpayer 

or o t h e r w i s e a p p e a r s unjust . In cer ta in case s , a s tay can be g r a n t e d only on condi t ion 

that secur i ty is provided ( sec t ion 49 , s u b s e c t i o n s 1 and 2, o f the T a x C o l l e c t i o n Act; there 

arc n o w largely c o r r e s p o n d i n g rules in ... the T a x P a y m e n t A c t ) . 

T h e rules on s tays of e x e c u t i o n provide the taxpayer wi th the oppor tun i ty to have a 

p r e l i m i n a r y e x a m i n a t i o n by a court of the final o u t c o m e of the case c o n c e r n i n g tax 

s u r c h a r g e s . If the taxpayer refrains from us ing this o p t i o n or if the court , fo l lowing an 

e x a m i n a t i o n , f inds that it cannot be a s s u m e d that the taxpayer ' s appea l on the mer i t s 

will be success fu l , or even that the o u t c o m e is uncer ta in and that , m o r e o v e r , there is no 

r e a s o n to e x p e c t cons iderab le d a m a g e to result from p a y m e n t of the s u r c h a r g e , it 

cannot , in the v i e w of the S u p r e m e A d m i n i s t r a t i v e Court , be contrad ic tory to Article 6 

§ 2 to require i m m e d i a t e e n f o r c e m e n t . " 

T H E L A W 

I. S C O P E O F T H E CASE 

56. I n his or ig ina l app l i ca t ion to t h e C o m m i s s i o n , t h e app l i can t 
a l leged b r e a c h e s of Ar t ic les 6 and 14 of t he C o n v e n t i o n a n d Art ic le 1 of 
Protocol No . 1 in r e l a t ion to the e n f o r c e m e n t of t axes a n d tax s u r c h a r g e s 
pr ior to a cour t d e t e r m i n a t i o n of t he tax issues . O n 26 S e p t e m b e r 2000, at 
the h e a r i n g before the C o u r t , he fu r the r ques t i oned w h e t h e r t h e r e had 
not also been a b reach of t he pr inciple of non bis in idem. In observa t ions 
s u b m i t t e d on 18 D e c e m b e r 2000, he a l leged t h a t , in the l a t t e r r e spec t , 
t h e r e h a d been a viola t ion of Ar t ic le 4 of Protocol No. 7 to t he Conven t ion . 

57. T h e G o v e r n m e n t asked the C o u r t not to e x a m i n e the compla in t 
u n d e r Art ic le 4 of Protocol No. 7 in the p r e s e n t case as it had al legedly 
been m a d e out of t i m e . 
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58. T h e C o u r t no tes t h a t t he issue of non bis in idem was ra ised a t a la te 
s t age of t he p roceed ings a n d t h a t a formal c o m p l a i n t u n d e r Art ic le 4 of 
Protocol No. 7 was not m a d e unt i l a f ter i ts decis ion to dec la re t he 
appl ica t ion admiss ib le . T h e C o u r t finds t h a t the add i t i ona l compla in t 
has been m a d e too la te to be e x a m i n e d in the p r e s e n t case . T h e scope 
of t he case before t h e C o u r t is t hus d e t e r m i n e d by the decis ion on 
admiss ib i l i ty which covered the compla in t s m a d e u n d e r Art ic le 6 of the 
Conven t ion . 

II. A L L E G E D V I O L A T I O N S O F ARTICLE 6 O F T H E C O N V E N T I O N 

59. T h e app l ican t compla ined of the fact t h a t the T a x Au tho r i t y ' s 
decis ions c o n c e r n i n g add i t iona l t axes and tax s u r c h a r g e s had been 
enforced pr ior to a cour t d e t e r m i n a t i o n of the d i spu te s . In pa r t i cu l a r , he 
m a i n t a i n e d tha t t he t ax a s s e s s m e n t p roceed ings had not been d e t e r m i n e d 
wi th in a r ea sonab l e t ime and tha t he had been u n a b l e to ob ta in a fair 
h e a r i n g in those p e n d i n g p roceed ings . Moreove r , he had been depr ived of 
his r ight to be p r e s u m e d innocen t unt i l proved guil ty accord ing to law. H e 
rel ied on Art ic le 6 of the C o n v e n t i o n , which, in so far as is r e levan t to the 
c o m p l a i n t , provides : 

" I. In the d e t e r m i n a t i o n of his civil r ights and ob l iga t ions or of any cr iminal charge 

against h i m , everyone is e n t i t l e d to a fair and public h e a r i n g w i th in a reasonable t i m e by 

an i n d e p e n d e n t a n d impart ia l tr ibunal e s t a b l i s h e d by law. J u d g m e n t shal l be 

p r o n o u n c e d publicly but the press and public m a y be e x c l u d e d from all or pari of the 

trial in the in teres t s o f mora l s , publ ic order or nat ional secur i ty in a d e m o c r a t i c soc iety , 

w h e r e the i n t e r e s t s of j u v e n i l e s or the protec t ion o f the private life of the part ies so 

require , or to the e x t e n t s tr ict ly n e c e s s a r y in the o p i n i o n of the court in specia l 

c i r c u m s t a n c e s w h e r e publ ic i ty would prejudice the in teres t s o f just ice . 

2. Everyone c h a r g e d w i th a cr imina l of fence shal l be p r e s u m e d innocent unti l proved 
gui l ty accord ing to law. 

A. A p p l i c a b i l i t y o f A r t i c l e 6 o f t h e C o n v e n t i o n 

1. Submissions of the parlies 

(a) T h e G o v e r n m e n t 

60. T h e G o v e r n m e n t a r g u e d tha t the a p p l i c a n t ' s "civil r igh t s and 
ob l iga t ions" wi th in t he m e a n i n g of Art ic le 6 of the Conven t i on w e r e not 
a t s t ake in the p roceed ings in ques t i on . Re fe r r i ng to the C o u r t ' s j u d g m e n t 
m Ferrabini v. Italy ( [ G C ] , no. 44759/98, E C H R 2001-VII) and previous 
j u d g m e n t s by the C o u r t conce rn ing tax p roceed ings , they concluded t h a t 
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t ax d i spu t e s fell ou t s ide the scope of Art ic le 6, which provision was thus 
not appl icable t o t he en fo rcemen t of t axes in t h e p r e s e n t case . 

6 1 . As to the appl icabi l i ty of Art ic le 6 u n d e r its c r imina l head , the 
G o v e r n m e n t p re fe r r ed to leave this ques t i on to t he C o u r t ' s d iscre t ion . 
Neve r the l e s s , they po in ted to ce r t a in a spec t s of Swedish tax su r cha rges 
t h a t sugges t ed tha t t he i r impos i t ion did not a m o u n t to a "cr imina l 
c h a r g e " wi th in the m e a n i n g of Art ic le 6. First ly, u n d e r t he Swedish legal 
sys tem, t he s u r c h a r g e s be longed to a d m i n i s t r a t i v e law. Secondly, the i r 
pu rpose was not p r i m a r i l y d e t e r r e n t or pun i t ive , as shown, inter alia, by 
the fact t h a t they w e r e imposed exclusively on object ive g r o u n d s wi thout 
t h e n e e d to show a n y c r i m i n a l i n t e n t or neg l igence . I n s t e a d , t h e m a i n 
pu rpose of the s u r c h a r g e s was to p ro tec t the f inancial i n t e r e s t s of the 
S t a t e a n d the c o m m u n i t y as a whole by e m p h a s i s i n g the i m p o r t a n c e of 
provid ing the tax a u t h o r i t i e s wi th a d e q u a t e a n d cor rec t in fo rmat ion as a 
basis for tax a s s e s s m e n t s . T h u s , they w e r e i n t e n d e d to have a p revent ive 
effect a n d w e r e basically fiscal in n a t u r e . Th i rd ly , a l t h o u g h the su r cha rges 
in the p r e s e n t case h a d been s u b s t a n t i a l , the impos i t ion of a large 
p e c u n i a r y sanc t ion did not necessar i ly lead to the conclus ion t h a t a 
"c r imina l c h a r g e " was involved. Moreover , t he s u r c h a r g e s could not be 
conve r t ed in to a pr i son s e n t e n c e . Nor did the r a t e s of t he s u r c h a r g e s vary-
accord ing to t he n a t u r e and se r iousness of the t axpaye r ' s conduc t . 

( b ) T h e a p p l i c a n t 

62. T h e app l i can t s u b m i t t e d tha t the p roceed ings in ques t i on involved 
a d e t e r m i n a t i o n of his "civil r igh ts and ob l iga t ions" . H e re fe r red , inter alia, 
to t he fa r - reach ing effects of the T a x Au tho r i t y ' s decis ions , inc lud ing his 
be ing dec la red b a n k r u p t due to his inabil i ty to pay the a l leged tax deb t , 
which had been enforceab le i m m e d i a t e l y . Desp i t e the i r e n o r m o u s impact 
on t he app l i can t ' s life, t he T a x Au tho r i t y ' s decis ions had still not been 
finally e x a m i n e d by the cour t s . T h u s , t he t ax a s s e s s m e n t s had b e e n of 
crucia l i m p o r t a n c e for his p r iva te r igh t s a n d obl iga t ions . 

63 . F u r t h e r m o r e , t h e t ax s u r c h a r g e s imposed on h im cons t i t u t ed a 
"c r imina l c h a r g e " wi th in the m e a n i n g of Art ic le 6. T h e appl ican t po in ted 
to t he fact t ha t t hey had replaced ea r l i e r c r imina l - l aw p r o c e d u r e s , which 
m a d e it c lear t ha t t hey h a d been classified in the Swedish legal sys tem as 
c r imina l pena l t i e s . He also a s se r t ed tha t the s u r c h a r g e s were based on a 
p r e s u m p t i o n of guil t which could only be r e b u t t e d in excep t iona l cases . 
Moreover , t hey w e r e imposed in acco rdance wi th a g e n e r a l ru le des igned 
to have a d e t e r r e n t a n d puni t ive effect. T h e r e were t hus sufficient reasons 
for f inding Art ic le 6 app l icab le , a n d the fact t h a t t he s u r c h a r g e s could not 
be conver t ed in to a pr i son s e n t e n c e should not be cons ide red a decisive 
factor. 
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2. The Court's assessment 

64. T h e C o u r t has cons is ten t ly held t h a t , genera l ly , tax d i s p u t e s fall 
ou t s ide t h e scope of "civil r igh t s a n d ob l iga t i ons" u n d e r Ar t ic le 6 of t he 
C o n v e n t i o n , desp i t e the p e c u n i a r y effects which they necessar i ly p roduce 
for t he t a x p a y e r (see , as t he most r ecen t au tho r i t y , Ferrazzini, ci ted above, 
§ 29) . T h e facts of the p r e s e n t case do not give r eason to review t h a t 
conclusion. 

65 . H a v i n g r e g a r d to t he fact t h a t t ax s u r c h a r g e s were imposed on the 
app l i can t , the ques t i on ar ises w h e t h e r t he p roceed ings in the p r e s e n t case 
ins t ead involved a d e t e r m i n a t i o n of a "c r imina l c h a r g e " . T h e C o u r t 
r e i t e r a t e s t h a t the concept of "c r imina l c h a r g e " wi th in the m e a n i n g of 
Art ic le 6 is an a u t o n o m o u s one . In d e t e r m i n i n g w h e t h e r an offence 
qual if ies as "c r imina l " , t h r e e c r i t e r i a a re to be appl ied : the legal 
classif icat ion of the offence in domes t i c law, t he n a t u r e of t he offence a n d 
the n a t u r e and d e g r e e of sever i ty of the possible pena l ty (see, a m o n g o t h e r 
a u t h o r i t i e s , Oz.tu.rk v. Germany, j u d g m e n t of 21 F e b r u a r y 1984, Ser ies A 
no. 73, p . 18, § 50, a n d Lauko v. Slovakia, j u d g m e n t of 2 S e p t e m b e r 1998, 
Reports of Judgments and Decisions 1998-VI, p . 2504, § 56) . 

66. As r e g a r d s t he d o m e s t i c classif icat ion of tax s u r c h a r g e s , t h e C o u r t 
no tes tha t they a r e not imposed u n d e r c r imina l - law provisions but in 
a c c o r d a n c e wi th var ious tax laws. Moreove r , they a r e d e t e r m i n e d by the 
t ax a u t h o r i t i e s and the a d m i n i s t r a t i v e c o u r t s . It f u r the r a p p e a r s t h a t t he 
Swedish l eg i s la tu re and the cour t s have cons ide red t h a t , u n d e r the 
Swedish legal sys tem, the s u r c h a r g e s a r e not c h a r a c t e r i s e d as c r imina l 
pena l t i e s bu t r a t h e r as a d m i n i s t r a t i v e sanc t ions (see t he j u d g m e n t of 
the S u p r e m e A d m i n i s t r a t i v e C o u r t , c i ted at p a r a g r a p h 52 above) . 
C o n s e q u e n t l y , a l t h o u g h in some re spec t s the s u r c h a r g e s have been 
p laced on an equa l footing wi th c r imina l pena l t i e s , t he C o u r t finds t h a t 
t he s u r c h a r g e s canno t be said to be long to c r imina l law u n d e r t he 
d o m e s t i c legal sys tem. 

67. It is t he re fo re necessa ry to e x a m i n e the s u r c h a r g e s in t he light of 
the second a n d th i rd c r i t e r i a m e n t i o n e d above. T h e s e c r i t e r i a a re 
a l t e r n a t i v e a n d not cumula t i ve : for Ar t ic le 6 to apply by v i r tue of t h e 
words "c r imina l c h a r g e " , it suffices t h a t t he offence in ques t i on should by 
its n a t u r e be " c r i m i n a l " from the point of view of t he C o n v e n t i o n , or 
should have m a d e the pe r son conce rned liable to a sanc t ion which, by its 
n a t u r e a n d d e g r e e of sever i ty , be longs in g e n e r a l to the " c r i m i n a l " s p h e r e . 
T h i s does not exc lude t h a t a c u m u l a t i v e a p p r o a c h m a y be a d o p t e d w h e r e 
t he s e p a r a t e analysis of each c r i t e r ion does not m a k e it possible to r each a 
c lear conclus ion as to t he ex is tence of a "c r imina l c h a r g e " (see Lauko, c i ted 
above , pp . 2504-05, § 57) . 

68. As r e g a r d s t he n a t u r e of the conduc t i m p u t e d to the app l i can t , t he 
C o u r t notes t h a t t he T a x A u t h o r i t y and the C o u n t y A d m i n i s t r a t i v e C o u r t 
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found t h a t t he app l i can t h a d suppl ied incor rec t i n fo rma t ion in his tax 
r e t u r n s . T h e r e s u l t a n t t ax s u r c h a r g e s were imposed in acco rdance wi th 
t ax legis la t ion - inter alia, C h a p t e r 5, sect ions 1 and 2, of t he T a x a t i o n 
Act - d i r ec t ed t owards all pe r sons liable to pay tax in Sweden a n d not 
towards a given g r o u p wi th a special s t a t u s . 

Moreover , a l t h o u g h t h e r e is, as a r g u e d by t h e G o v e r n m e n t , a public 
f inancial i n t e r e s t in e n s u r i n g t h a t the tax a u t h o r i t i e s have a d e q u a t e and 
cor rec t in fo rmat ion w h e n assess ing tax , this i n fo rma t ion is secured by 
m e a n s of c e r t a i n r e q u i r e m e n t s laid down in Swedish t a x legis la t ion, to 
which is a t t a c h e d the t h r e a t of a cons iderab le financial pena l t y for non
compl i ance . It is t r u e tha t t he tax s u r c h a r g e s w e r e imposed on the 
app l ican t on objective g r o u n d s w i thou t the need to es tab l i sh any c r imina l 
in ten t or negl igence on his p a r t . However , t he lack of subject ive e l e m e n t s 
does no t necessar i ly depr ive an offence of its c r imina l c h a r a c t e r ; indeed , 
c r imina l offences based solely on objective e l e m e n t s m a y be found in the 
laws of the C o n t r a c t i n g S t a t e s (see Salabiaku v. France, j u d g m e n t of 
7 O c t o b e r 1988, Ser ies A no. 141-A, p. 15, § 27). In this connec t ion , the 
C o u r t no tes t h a t the p r e s e n t sys tem of tax s u r c h a r g e s has rep laced 
ea r l i e r pure ly c r i m i n a l p r o c e d u r e s . It a p p e a r s t h a t t he c h a n g e from the 
ea r l i e r sys tem, which was one of pena l t i e s for i n t en t iona l or neg l igen t 
conduc t , to the new sys tem based on objective factors was p r o m p t e d by 
the need for g r e a t e r efficiency (see p a r a g r a p h 32 above) . 

F u r t h e r m o r e , t he p r e s e n t tax s u r c h a r g e s a re not i n t e n d e d as pecuniary-
c o m p e n s a t i o n for any costs t h a t m a y have b e e n i n c u r r e d as a resu l t of the 
t axpaye r ' s conduc t . R a t h e r , t he m a i n pu rpose of t he r e l evan t provisions on 
s u r c h a r g e s is to exer t p r e s s u r e on t axpaye r s to comply wi th the i r legal 
obl iga t ions and to pun i sh b r e a c h e s of those obl iga t ions . T h e pena l t i e s a re 
t hus bo th d e t e r r e n t a n d puni t ive . T h e l a t t e r c h a r a c t e r is t he c u s t o m a r y 
d i s t ingu i sh ing f e a t u r e of a c r imina l pena l t y (see Oztiirk, c i ted above, 
pp . 20-21, § 53) . 

In t he C o u r t ' s opin ion , t he g e n e r a l c h a r a c t e r of t he legal provisions on 
t ax s u r c h a r g e s a n d t h e p u r p o s e of t he pena l t i e s , wh ich a r e bo th d e t e r r e n t 
and pun i t ive , suffice to show t h a t for the pu rposes of Art ic le 6 of the 
C o n v e n t i o n the app l i can t was c h a r g e d wi th a c r imina l offence. 

69. T h e c r imina l c h a r a c t e r of t he offence is f u r the r evidenced by the 
sever i ty of the p o t e n t i a l a n d a c t u a l pena l ty . Swedish tax s u r c h a r g e s are 
imposed in p r o p o r t i o n to t h e a m o u n t of t h e t a x avoided by the provision 
of incor rec t or i n a d e q u a t e in fo rma t ion . T h e s u r c h a r g e s , no rma l ly fixed a t 
20% or 40% of t he tax avoided, d e p e n d i n g on the type of t ax involved, have 
no u p p e r l imit a n d m a y c o m e to very la rge a m o u n t s . I ndeed , in t he p re sen t 
case t h e s u r c h a r g e s i m p o s e d by the T a x Au tho r i t y ' s decis ions w e r e very 
subs t an t i a l , to ta l l ing S E K 161,261. It is t r u e t h a t s u r c h a r g e s c a n n o t be 
conver t ed in to a pr i son s e n t e n c e in t he event of n o n - p a y m e n t ; however , 
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th is is not decisive for t he classif icat ion of a n offence as " c r i m i n a l " u n d e r 
Ar t ic le 6 (see Lauko, c i ted above, p . 2505, § 58) . 

70. T h e C o u r t also no tes t h a t t h e S u p r e m e C o u r t cons ide red in its 
j u d g m e n t of 29 N o v e m b e r 2000 (see p a r a g r a p h 51 above) t h a t t h e r e were 
we igh ty a r g u m e n t s for r e g a r d i n g Art ic le 6 as be ing appl icab le u n d e r its 
c r i m i n a l h e a d to p roceed ings involving tax s u r c h a r g e s . F u r t h e r m o r e , the 
S u p r e m e A d m i n i s t r a t i v e C o u r t , in its j u d g m e n t s of 15 D e c e m b e r 2000 
(see p a r a g r a p h s 52-55 above) , he ld t h a t t he Swedish t ax s u r c h a r g e is to 
be r e g a r d e d as falling u n d e r Ar t ic le 6. 

71 . T o s u m up , t he C o u r t conc ludes tha t the p roceed ings conce rn ing 
the t ax s u r c h a r g e s imposed on the app l ican t involved a d e t e r m i n a t i o n of a 
" c r imina l c h a r g e " wi th in t he m e a n i n g of Art ic le 6 of the C o n v e n t i o n . Th i s 
provis ion is t he re fo re appl icable in t he p r e s e n t case . 

B. C o m p l i a n c e w i t h A r t i c l e 6 o f t h e C o n v e n t i o n 

7. Submissions of the parties 

(a ) T h e G o v e r n m e n t 

72. T h e G o v e r n m e n t left it to the C o u r t to dec ide w h e t h e r t h e r e had 
been a violat ion of the Conven t i on as r e g a r d s the l eng th of t he tax 
a s s e s s m e n t p roceed ings . N o t i n g t h a t an overal l a s s e s s m e n t of the 
r e a s o n a b l e n e s s of the l eng th of those p roceed ings could not be m a d e as 
they had not yet b e e n conc luded , the G o v e r n m e n t did not deny tha t the 
p roceed ings had so far t a k e n a long t i m e . Th i s was al legedly pa r t ly d u e to 
t he large n u m b e r of s imi la r cases t h a t we re be ing dea l t wi th 
s i m u l t a n e o u s l y by the T a x A u t h o r i t y a n d t h e fact t h a t it h a d awa i t ed the 
o u t c o m e of t he appl ica t ion for a s tay of execu t ion . 

73. T h e G o v e r n m e n t , however , m a i n t a i n e d t h a t t he app l i can t had had 
access to a cour t affording h im a fair h e a r i n g t h a t sat isf ied the 
r e q u i r e m e n t s of Art ic le 6 of t he C o n v e n t i o n and in which his r ight to be 
p r e s u m e d innocen t in acco rdance wi th p a r a g r a p h 2 of t h a t Ar t ic le was 
r e spec ted . T h e y c la imed t h a t even in t he p roceed ings before t h e T a x 
A u t h o r i t y t he app l i can t had benef i ted from m a n y of t he legal sa feguards 
afforded by Ar t ic le 6. F u r t h e r m o r e , t h e app l i can t had had r ecour se to the 
a d m i n i s t r a t i v e cour ts which had j u r i sd i c t i on to e x a m i n e all a spec t s - both 
facts and law - of t he m a t t e r before t h e m . T h r o u g h o u t the t a x a s s e s s m e n t 
p roceed ings , it was for t he T a x A u t h o r i t y to prove t h a t incorrec t 
i n fo rma t ion h a d b e e n furn ished a n d t h a t , consequen t ly , t h e r e were 
g r o u n d s for impos ing t ax s u r c h a r g e s . In so far as t he i m m e d i a t e 
e n f o r c e m e n t of t h e tax debt as d e t e r m i n e d by the T a x A u t h o r i t y could be 
cons ide red to have l imi ted t he a p p l i c a n t ' s access to a cour t , the 
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G o v e r n m e n t c o n t e n d e d t h a t t h a t l imi ta t ion had been p r o p o r t i o n a t e . 
E n f o r c e m e n t served to p ro tec t the f inancial i n t e r e s t s of t he S t a t e and the 
c o m m u n i t y as a whole . G iven t h e cons ide rab le l eng th of t i m e al lowed for 
lodging an a p p e a l aga ins t a tax decis ion - normal ly five years af ter the 
a s s e s s m e n t yea r - a sys tem giving a n abso lu te right to a s tay of execut ion 
wi thou t secur i ty having b e e n provided would probably lead to a vast 
increase in t he n u m b e r of appea l s wi th a view to p o s t p o n i n g or even 
avoiding the p a y m e n t of t axes . T h e G o v e r n m e n t a r g u e d , moreove r , tha t 
t he app l i can t had had a p r e l i m i n a r y e x a m i n a t i o n by the cou r t s of the T a x 
Au tho r i t y ' s decis ions c o n c e r n i n g t axes and t ax s u r c h a r g e s in t he stay-of-
execu t ion p roceed ings ; in both those p roceed ings a n d the b a n k r u p t c y 
p roceed ings , t he cou r t s had to conduct a s u m m a r y review of t h e m e r i t s of 
t h e app l i can t ' s t ax case . T h e y also po in ted out t h a t t he app l i can t had been 
dec la red b a n k r u p t on accoun t of a t ax deb t of which the su r cha rges 
formed only a m i n o r p a r t . As he h a d v i r tua l ly no a s se t s , he would have 
been d e c l a r e d b a n k r u p t even if no s u r c h a r g e s h a d been imposed . 
F u r t h e r m o r e , in the event of a successful appea l aga ins t t he T a x 
Au tho r i t y ' s decis ions , the app l i can t ' s posi t ion could be r e s to red by having 
the b a n k r u p t c y decis ion q u a s h e d and by b r ing ing a c la im for 
c o m p e n s a t i o n from the S t a t e for any financial loss i ncu r r ed on account of 
t ha t decision. 

74. F u r t h e r m o r e , wi th r e g a r d to the app l i can t ' s r ight to be p r e s u m e d 
innocen t , t he G o v e r n m e n t , r e fe r r ing to the C o m m i s s i o n ' s decision in 
Ktillander, c i ted above (see p a r a g r a p h 55) , a s s e r t e d t h a t t he no t ions of 
innocence a n d guilt we re of no re levance to t h e impos i t ion of tax 
s u r c h a r g e s , t h a t t h e r e h a d been no a l l ega t ion in t he t ax p roceed ings tha t 
t he app l i can t had c o m m i t t e d an offence a n d t h a t no final decision had 
been t a k e n on w h e t h e r the app l i can t would have to pay the s u r c h a r g e s . 
Moreove r , t h e b u r d e n of p rov ing t h a t t h e app l i can t h a d s u b m i t t e d 
incorrec t in fo rmat ion in his tax r e t u r n s was en t i re ly on the T a x Au tho r i t y . 

( b ) T h e a p p l i c a n t 

75. T h e app l ican t po in ted out t ha t his t ax case , which conce rned the 
a s s e s s m e n t yea r 1994 a n d t hus his i ncome d u r i n g 1993, was e x a m i n e d by 
the l i r s t - ins tance cou r t on 7 D e c e m b e r 2001 a n d was still p e n d i n g . H e 
s u b m i t t e d t h a t a " r e a s o n a b l e t i m e " wi th in t he m e a n i n g of Art ic le 6 of 
t h e C o n v e n t i o n h a d b e e n exceeded , especial ly in view of t h e m e a s u r e s 
tha t had a l r eady b e e n t a k e n aga ins t h im a n d the fact t h a t t h e r e was no 
longer any poin t in wi tnesses be ing called, as they would not be able to give 
evidence abou t the s i t ua t ion in 1993. 

76. T h e app l i can t fu r the r c l a imed t h a t he h a d not had access to a cour t 
affording him a fair h e a r i n g u n d e r Art ic le 6. In add i t ion to t he effects of 
the al legedly excessive l eng th of the p roceed ings , he rel ied on the 
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following a r g u m e n t s in th is con tex t . T h e p roceed ings before t he T a x 
A u t h o r i t y h a d not involved a d e t e r m i n a t i o n t h a t compl ied wi th t h e 
r e q u i r e m e n t s of Art ic le 6. N o r was , al legedly, t he C o u n t y A d m i n i s t r a t i v e 
C o u r t a " t r i b u n a l es tab l i shed by law" as the a d m i n i s t r a t i v e cour t s w e r e 
not a u t h o r i s e d to dea l wi th c r imina l m a t t e r s . Moreover , in o rde r for t h e 
app l i can t to have a n effective r igh t of a p p e a l , t he execu t ion of t h e T a x 
Au tho r i t y ' s decis ions should have b e e n s tayed . T h e app l i can t also 
a s s e r t e d t h a t he h a d not had a p r e l i m i n a r y e x a m i n a t i o n of t h e t ax issues 
in the b a n k r u p t c y p roceed ings , as the cou r t s t h a t had h e a r d t h e 
b a n k r u p t c y pe t i t ion h a d not e x a m i n e d t h e unde r ly ing t ax decis ions o r 
t he T a x Au tho r i t y ' s inves t iga t ion . F u r t h e r m o r e , t he i m m e d i a t e 
e n f o r c e m e n t of the tax decis ions and the b a n k r u p t c y o r d e r had caused 
the app l ican t i r r epa rab l e d a m a g e , as his p r iva te a n d profess ional 
finances had been ru ined as a resu l t of the ba r on ca r ry ing on bus iness 
act ivi t ies d u r i n g b a n k r u p t c y . T h e app l i can t , t he re fo re , said t h a t any 
fu tu re r e p a r a t i o n he migh t receive would not effectively r e m e d y t h e 
d a m a g e he had sus t a ined . 

77. T h e app l ican t also s u b m i t t e d t h a t , in g e n e r a l , a t axpaye r had an 
a lmos t i n s u r m o u n t a b l e b u r d e n of proof w h e n c l a iming t h a t a t a x 
s u r c h a r g e should not be imposed or should be r e m i t t e d . H e said tha t t h e 
case- law showed t h a t o rde r s for the r emiss ion of s u r c h a r g e s were m a d e 
only rarely . Moreover , the en fo rcemen t m e a s u r e s , inc lud ing t h e 
b a n k r u p t c y p roceed ings , had pre judiced the app l i can t ' s posi t ion in t h e 
ongo ing t ax a s s e s s m e n t p roceed ings . Such m e a s u r e s , if t a k e n before a 
d e t e r m i n a t i o n by a cour t , t hus conflicted wi th the legal sa feguards 
afforded by the Conven t ion . For those r e a s o n s , the pr inc ip le of 
p r e s u m p t i o n of innocence had not been uphe ld in the tax a s s e s s m e n t 
p roceed ings . R a t h e r , it was t he app l i can t ' s c o n t e n t i o n tha t t h e r e had 
been a p r e s u m p t i o n of guil t wi th r e g a r d to t he tax s u r c h a r g e s . 

2. The Court's assessment 

78. T h e C o u r t first no te s t h a t t he tax a s s e s s m e n t p roceed ings a r e still 
p end ing ; t he j u d g m e n t s of t he C o u n t y A d m i n i s t r a t i v e C o u r t were 
de l ivered on 7 D e c e m b e r 2001 a n d t h e app l i can t has since lodged a n 
appea l wi th t he A d m i n i s t r a t i v e C o u r t of Appea l . T h e C o u r t will 
t he re fo re d e t e r m i n e w h e t h e r , as c l a imed by the app l i can t , t h e 
p r o c e e d i n g s conduc ted and the m e a s u r e s t aken s o far have involved 
b r e a c h e s of his r i gh t s u n d e r Ar t ic le 6 of t h e Conven t ion . 

79. It is fu r the r to be no ted t h a t t he re levan t d o m e s t i c p roceed ings 
have c o n c e r n e d bo th t axes and s u r c h a r g e s . In the l ight of its conclus ion 
t h a t Ar t ic le 6 does not apply to the d i s p u t e over t he tax i tself (see 
p a r a g r a p h 64 above) , t h e C o u r t will cons ide r t h e p roceed ings to t h e 
ex ten t to which they d e t e r m i n e d a "c r imina l c h a r g e " aga ins t t h e 
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app l i can t , a l t h o u g h t h a t cons ide ra t ion will necessar i ly involve t he " p u r e " 
t a x a s s e s s m e n t s to a c e r t a i n e x t e n t . 

(a) A c c e s s t o a c o u r t 

80. T h e C o u r t r e i t e r a t e s t h a t Ar t ic le 6 § 1 of t h e C o n v e n t i o n embod ie s 
the " r igh t to a c o u r t " — of which the r ight of access is one aspect — as a 
c o n s t i t u e n t e l e m e n t of the r ight to a fair t r i a l . T h i s r ight is not abso lu te , 
bu t m a y be subject to l imi t a t ions p e r m i t t e d by impl ica t ion . However , 
t he se l imi t a t ions m u s t not r e s t r i c t or r e d u c e a p e r s o n ' s access in such a 
way or to such a n e x t e n t t h a t t he very essence of the r ight is impa i r ed . 
F u r t h e r m o r e , they will not be compa t ib l e wi th Ar t ic le 6 § 1 if they do not 
p u r s u e a l eg i t ima t e a im or if t h e r e is not a r e a sonab l e r e l a t i onsh ip of 
p ropor t i ona l i t y b e t w e e n the m e a n s employed a n d the a im sought to be 
achieved (see, a m o n g o t h e r a u t h o r i t i e s , Deweer v. Belgium, j u d g m e n t of 
27 F e b r u a r y 1980, Ser ies A no. 35 , pp . 24-26, §§ 48-49, a n d Ait-Moukoub 
v. France, j u d g m e n t of 28 O c t o b e r 1998, Reports 1998-VIII, p . 3227, § 52) . 

8 1 . T h e C o u r t no tes tha t the basis for t h e var ious p roceed ings in the 
p r e s e n t case is the T a x Au tho r i t y ' s decisions of 22 a n d 27 D e c e m b e r 1995, 
which imposed add i t i ona l t axes and t ax s u r c h a r g e s on the app l i can t . T h e 
t ax a u t h o r i t i e s a r e a d m i n i s t r a t i v e bodies which canno t be cons ide red to 
satisfy the r e q u i r e m e n t s of Art ic le 6 § 1 of t he Conven t i on . T h e C o u r t 
cons iders , however , t h a t C o n t r a c t i n g S t a t e s m u s t be free to e m p o w e r tax 
a u t h o r i t i e s to impose sanc t ions like tax s u r c h a r g e s even if t hey c o m e to 
la rge a m o u n t s . Such a sys tem is not i ncompa t ib l e wi th Art ic le 6 § 1 so 
long as the t a x p a y e r can b r ing any such decis ion affect ing h im before a 
jud ic i a l body tha t has full j u r i sd i c t i on , inc lud ing the power to q u a s h in all 
r e spec t s , on q u e s t i o n s of fact a n d law, t he cha l l enged decision (see 
Bendenoun v. France, j u d g m e n t of 24 F e b r u a r y 1994, Ser ies A no. 284, 
pp . 19-20, § 46, and Umlauft v. Austria, j u d g m e n t of 23 O c t o b e r 1995, 
Ser ies A no. 328-B, pp. 39-40, §§ 37-39) . 

82. U n d e r Swedish law, appea l s aga ins t the T a x Au tho r i t y ' s decisions 
of 22 and 27 D e c e m b e r 1995 as well as its decis ion of 21 May 1996 
conce rn ing the r e q u e s t for a s tay of execu t ion lay to the admin i s t r a t i ve 
cou r t s . I n d e e d , t h e app l i can t has avai led h imse l f of t h a t r e m e d y . It is 
thus c lear t h a t the a d m i n i s t r a t i v e cour t s a r e c o m p e t e n t to e x a m i n e 
ques t ions r e l a t i n g to t ax s u r c h a r g e s . It is t r u e t h a t , as a c o n s e q u e n c e , 
they sit in p roceed ings t h a t a re of a c r imina l n a t u r e for t h e p u rp o s e s of 
t h e C o n v e n t i o n a l t h o u g h t h e y have no g e n e r a l j u r i sd i c t i on to dea l wi th 
issues tha t a r e classified as be long ing to the c r imina l law u n d e r the 
Swedish legal sys t em. However , t he C o u r t no tes t h a t the admin i s t r a t i ve 
cour t s - like t he cour t s of g e n e r a l j u r i sd ic t ion tha t d e t e r m i n e d the 
b a n k r u p t c y issue - have ju r i sd i c t ion to e x a m i n e all a spec t s of t h e m a t t e r s 
before t h e m . T h e i r e x a m i n a t i o n is not r e s t r i c t ed to poin ts of law but may 
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also e x t e n d to factual i ssues , inc lud ing the a s s e s s m e n t of ev idence . If they 
d i sag ree wi th the findings of the T a x Au tho r i t y , they have the power t o 
q u a s h the decis ions a p p e a l e d aga ins t . For these r easons , t he C o u r t finds 
t h a t t he judicial p roceed ings in t he case have been conduc t ed by cour t s 
t h a t afford the s a fegua rds r e q u i r e d by Art ic le 6 § 1. 

83 . It r e m a i n s to be d e t e r m i n e d , however , w h e t h e r t he ru les gove rn ing 
appea l s aga ins t decisions of the t ax a u t h o r i t i e s and , in p a r t i c u l a r , t he 
appl ica t ion of those rules in the in s t an t case p r even t ed the app l i can t 
from having effective access to t he c o u r t s . In this respec t , t he C o u r t 
r e i t e r a t e s t h a t t h e C o n v e n t i o n is i n t e n d e d to g u a r a n t e e not r i gh t s t h a t 
a r e theo re t i ca l or illusory but r igh t s t ha t a r e prac t ica l and effective. This 
is pa r t i cu la r ly so of the r ight of access to t he cou r t s in view of t he 
p r o m i n e n t place held in a d e m o c r a t i c society by the r ight to a fair t rai l 
(see Airey v. Ireland, j u d g m e n t of 9 O c t o b e r 1979, Ser ies A no. 32, 
pp . 12-14, § 2 4 ) . 

84. U n d e r t he tax laws re levan t to the p r e s e n t case , no tab ly C h a p t e r 6, 
sec t ions 6 a n d 7, of t h e T a x a t i o n Act , w h e n an a p p e a l is lodged wi th a 
county a d m i n i s t r a t i v e cour t the tax a u t h o r i t y should recons ide r its 
decision. O n l y if t h e r e a r e special r easons may the appea l be r e fe r red 
d i rec t ly to the cour t (see p a r a g r a p h 37 above) . In the n o r m a l case , 
the re fo re , r e cons ide ra t i on by the t ax a u t h o r i t y is a p recond i t ion for t he 
cour t ' s e x a m i n a t i o n of t he a p p e a l . 

85. O n 8 M a r c h 1996 the app l i can t r e q u e s t e d t he T a x A u t h o r i t y to 
r econs ide r i ts decis ions of 22 and 27 D e c e m b e r 1995 to impose add i t iona l 
t axes and t ax s u r c h a r g e s on h im . T h e ac t ion t a k e n by the app l ican t was 
t hus not ident i f ied as an appea l . T h e C o u r t cons iders , however , t h a t the 
c h a r a c t e r i s a t i o n of his ac t ion is not of decisive i m p o r t a n c e for d e t e r m i n i n g 
w h e t h e r he h a d effective access to t h e cou r t s , as t h e T a x A u t h o r i t y was , in 
any event , u n d e r an obl iga t ion to r econs ide r its decision before t he case 
could be r e f e r r ed to a cour t and t h e r e is n o t h i n g to sugges t tha t the 
scope or d u r a t i o n of its r econs ide ra t ion would differ d e p e n d i n g on how 
the ac t ion was c h a r a c t e r i s e d . Moreove r , it a p p e a r s from submiss ions 
m a d e by the appl ican t in t he en fo rcemen t and s tay-of-execut ion 
p roceed ings tha t his i n t en t ion was to ob ta in a cour t d e t e r m i n a t i o n of his 
l iabil i ty to pay t h e a m o u n t s in ques t i on . F u r t h e r m o r e , in its decis ions 
following r econs ide ra t i on of the a s s e s s m e n t s , t he T a x A u t h o r i t y s t a t ed 
tha t the applicant had a p p e a l e d aga ins t the decis ions conce rn ing 
add i t iona l t axes a n d t ax s u r c h a r g e s . It also a p p e a r s tha t t he app l i can t ' s 
ac t ion was in fact t r e a t e d as c o n s t i t u t i n g formal appea l s as , af ter 
r e c o n s i d e r i n g the a s s e s s m e n t s t h e T a x A u t h o r i t y a u t o m a t i c a l l y re fer red 
t he m a t t e r s to t he C o u n t y A d m i n i s t r a t i v e C o u r t , in acco rdance wi th the 
provis ions appl icable to appea l s . 

86. Soon af ter the app l i can t h a d asked the T a x A u t h o r i t y to recons ider 
its tax a s s e s s m e n t s , e n f o r c e m e n t m e a s u r e s w e r e t a k e n aga ins t h im on the 
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basis of those a s s e s s m e n t s which even tua l ly led to his be ing dec la red 
b a n k r u p t by the Dis t r ic t C o u r t on 10 J u n e 1996. F u r t h e r m o r e , his 
r e q u e s t for a s tay to p reven t i m m e d i a t e execu t ion was re jec ted by the 
C o u n t y A d m i n i s t r a t i v e C o u r t on 11 J u l y 1996, as he h a d not b e e n able to 
provide t he r e q u i r e d b a n k e r ' s g u a r a n t e e . 

87. T h e above facts show t h a t t he i m p u g n e d decis ions of the T a x 
A u t h o r i t y had ser ious impl ica t ions for the app l i can t . Indeed , they 
en ta i l ed consequences not only for his pr iva te f inances bu t also for his 
taxi bus iness . Some of those c o n s e q u e n c e s were l iable to b e c o m e more 
ser ious as the p roceed ings p rog res sed and would be difficult to e s t i m a t e 
a n d r ed re s s shou ld he succeed in his a t t e m p t s at hav ing the decisions 
o v e r t u r n e d . By finding, in its j u d g m e n t of 11 Ju ly 1996, t h a t the 
p re requ i s i t e s for a s tay of execu t ion u n d e r sect ion 49, subsec t ion 1(3), of 
the T a x Col lec t ion Act h a d been fulfilled, t h a t is to say t h a t r e q u i r i n g 
p a y m e n t of t he a m o u n t in ques t i on would resu l t in cons iderab le d a m a g e 
for t he app l i can t or would o the rwise a p p e a r un jus t , the C o u n t y 
A d m i n i s t r a t i v e C o u r t acknowledged the app l i can t ' s difficulties. 

88. It is t rue t h a t no money was recovered from the appl ican t a n d t h a t , 
d u e to the lack of d i s t r a i n a b l e asse t s , he would have b e e n dec la red 
b a n k r u p t on the basis of the tax deb t a lone . C o n s e q u e n t l y , t he tax 
s u r c h a r g e s have in fact never been paid by the app l i can t . N e v e r t h e l e s s , 
the C o u r t cons iders t h a t t he e n f o r c e m e n t m e a s u r e s t a k e n - cover ing also 
the s u r c h a r g e s , which r e m a i n e d payab le - and the s i t ua t ion in which the 
app l ican t was placed m a d e it i nd i spensab le if he was to have effective 
access to the cour t s for t he p r o c e d u r e s he h a d set in mot ion to be 
conduc ted p r o m p t l y . T h e ve ry essence of this r ight would o the rwi se be 
impa i r ed . It should be no ted t h a t C h a p t e r 6, sect ion 6, of t h e T a x a t i o n 
Act p resc r ibes t h a t the T a x Au tho r i t y ' s r e c o n s i d e r a t i o n should be m a d e 
as soon as possible . 

89. Howeve r , t h e T a x Au tho r i t y ' s decis ions on the i r r econs ide ra t i on 
of the a s s e s s m e n t s were not t a k e n unt i l 24 F e b r u a r y 1999, t h a t is to 
say a lmos t t h r e e years af ter t he app l i can t ' s r e q u e s t . O n l y t h e r e a f t e r 
were t he m a t t e r s re fe r red to t he C o u n t y A d m i n i s t r a t i v e C o u r t for 
d e t e r m i n a t i o n . By t h a t t i m e , t h e e n f o r c e m e n t a n d s tay-of-execut ion 
p roceed ings h a d a l r eady b e e n finalised. T h e facts of t he case do not 
reveal any p a r t i c u l a r jus t i f i ca t ion for such a delay. T h e C o u r t fu r the r 
notes t h a t t h e app l i can t was dec la red b a n k r u p t d u e to his fai lure to pay 
the a l leged tax d e b t , inc lud ing the t ax s u r c h a r g e s , not only long before the 
C o u n t y A d m i n i s t r a t i v e C o u r t was cal led upon to d e t e r m i n e t he 
app l i can t ' s l iabili ty to pay t h a t deb t bu t also before it had dec ided his 
app l ica t ion for a t e m p o r a r y s tay of execu t ion . 

90. H a v i n g r e g a r d to t he foregoing, and in p a r t i c u l a r to w h a t was a t 
s t ake for the app l i can t , t he C o u r t cons iders t h a t , in t a k i n g a lmos t t h r e e 
years to dec ide t h e app l i can t ' s r e q u e s t s for r econs ide ra t i on of t h e 



34 JANOSEVIC v. SWEDEN JUDGMENT 

a s s e s s m e n t s , the T a x A u t h o r i t y failed to act w i th t he urgency r equ i r ed by 
t h e c i r c u m s t a n c e s of t he case a n d t h e r e b y undu ly de layed a cour t 
d e t e r m i n a t i o n of t he m a i n issues conce rn ing t h e impos i t ion of addi t iona l 
t axes and t ax s u r c h a r g e s . As a c o n s e q u e n c e , t he app l i can t d id not have 
effective access to t h e cour t s . 

T h e r e has accordingly been a b reach of Art ic le 6 § 1 of the C o n v e n t i o n 
in respec t of t he r igh t of access to a cour t . 

( b ) L e n g t h o f t h e p r o c e e d i n g s 

9 1 . T h e per iod to be t a k e n in to cons ide ra t ion u n d e r Art icle 6 § 1 of t he 
Conven t i on mus t be d e t e r m i n e d a u t o n o m o u s l y . It beg ins a t t h e t i m e w h e n 
formal c h a r g e s a r e b r o u g h t aga ins t a pe r son or when tha t pe r son has 
o the rwise been subs tan t i a l ly affected by ac t ions t a k e n by the a u t h o r i t i e s 
a s a resu l t of a suspicion aga ins t h im (see , a m o n g o t h e r a u t h o r i t i e s , Eckle 
v. Germany, j u d g m e n t of 15 J u l y 1982, Ser ies A no. 5 1 , p . 33 , § 73). 

92. T h e C o u r t cons iders t h a t the app l i can t was subs tan t i a l ly affected 
by the p roceed ings in t he p re sen t case w h e n on 1 D e c e m b e r 1995 the T a x 
A u t h o r i t y d ra f ted a n aud i t r epor t c o n t a i n i n g a s u p p l e m e n t a r y tax 
a s s e s s m e n t , which inc luded t ax s u r c h a r g e s . T h e r e p o r t was i m m e d i a t e l y 
c o m m u n i c a t e d to t he app l i can t . T h u s , for the pu rposes of Art ic le 6 § 1, the 
per iod to be t aken in to cons ide ra t ion began on 1 D e c e m b e r 1995. T h e 
re levan t per iod has not yet e n d e d as t he cour t p roceed ings on t axes and 
tax s u r c h a r g e s a r e still pend ing , c u r r e n t l y before the A d m i n i s t r a t i v e 
C o u r t of Appea l . T o d a t e , t he p roceed ings have las ted a lmos t six yea r s 
and e ight m o n t h s . 

93 . T h e r e a s o n a b l e n e s s of the l eng th of p roceed ings is to be assessed in 
t h e l ight of t he p a r t i c u l a r c i r c u m s t a n c e s of t he case , r e g a r d be ing h a d to 
t he c r i t e r i a laid down in the C o u r t ' s case-law, in p a r t i c u l a r the complex i ty 
of t he case and t h e conduc t of the app l i can t and of the re levant a u t h o r i t i e s 
(see, a m o n g o t h e r a u t h o r i t i e s , Selmouni v. France [ G C ] , no. 2.5803/94, § 112, 
E C H R 1999-V). 

94. In t he p r e s e n t case , t h e T a x A u t h o r i t y a n d t h e cou r t s have h a d to 
assess t he t u r n o v e r of t he app l i can t ' s taxi bus iness and his liability to 
add i t iona l t axes and tax s u r c h a r g e s . T h e C o u r t the re fo re cons iders t h a t 
the p roceed ings conce rn issues of some complex i ty . However , t he C o u n t y 
A d m i n i s t r a t i v e C o u r t - the only judicial body t hus far to have d e t e r m i n e d 
these issues on the m e r i t s - e x a m i n e d the app l i can t ' s appea l s aga ins t t he 
T a x Au tho r i t y ' s decis ions of 22 and 27 D e c e m b e r 1995 in its j u d g m e n t s of 
7 D e c e m b e r 2 0 0 1 , t h a t is a f ter a lmos t six yea r s . D u r i n g t h a t per iod , t he 
case was p e n d i n g before t h e T a x A u t h o r i t y for a lmos t t h r e e years a n d 
before the C o u n t y A d m i n i s t r a t i v e C o u r t for a p p r o x i m a t e l y two yea r s and 
nine m o n t h s . T h e r e is no ind ica t ion t h a t the app l i can t c o n t r i b u t e d to t he 
l eng th of those pe r iods by his conduc t . Nor can the re la t ive complex i ty of 
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t he case just i fy such l eng thy per iods . O n t h e con t ra ry , the en fo rcemen t 
m e a s u r e s t a k e n aga ins t t he appl ican t cal led for a p r o m p t e x a m i n a t i o n 
of his appea l s . T h e l eng th of the p roceed ings m u s t the re fo re be 
a t t r i b u t e d to the conduc t of t he a u t h o r i t i e s . In this con tex t , the C o u r t 
r e i t e r a t e s i ts above conclus ion tha t t he delay caused by the T a x 
A u t h o r i t y in r econs ide r ing the a p p e a l e d decis ions depr ived the appl ican t 
of effective access to the cour t s . 

95. B e a r i n g in mind t h a t the p roceed ings in t he case have not yet been 
conc luded , the C o u r t cons iders t h a t t he i r overall l eng th up till now has 
exceeded w h a t , in t h e p a r t i c u l a r c i r c u m s t a n c e s , m a y b e r e g a r d e d as 
" r e a s o n a b l e " u n d e r Art ic le 6 § 1 of t he Conven t ion . 

T h e r e has accordingly also b e e n a b reach of Art ic le 6 § 1 in respec t of 

the l eng th of the p roceed ings . 

( c ) P r e s u m p t i o n o f i n n o c e n c e 

96. T h e C o u r t r e i t e r a t e s t h a t the p r e s u m p t i o n of innocence ensh r ined 
in Art ic le 6 § 2 is one of t he e l e m e n t s of the fair c r imina l t r ial t h a t is 
r e q u i r e d by p a r a g r a p h 1 (see, a m o n g o t h e r a u t h o r i t i e s , Bernard v. France, 
j u d g m e n t of 23 Apri l 1998,Reports 1998-11, p . 879, § 37) . It will accordingly 
cons ider the app l i can t ' s compla in t from the s t andpo in t of these two 
provisions t a k e n t o g e t h e r . 

97. T h e m e a n i n g of p a r a g r a p h 2 of Art ic le 6 was descr ibed by the 
C o u r t in Barbera, Messegue and Jabardo v. Spain ( j u d g m e n t of 6 D e c e m b e r 
1988, Ser ies A no. 146, p . 33 , § 77) in the following way: 

"Paragraph 2 e m b o d i e s the principle of the p r e s u m p t i o n of i n n o c e n c e . It requires , 

inter alia, that w h e n carrying out the ir d u t i e s , the m e m b e r s of a court should not start 

w i th the preconce ived idea that the a c c u s e d has c o m m i t t e d the of fence c h a r g e d ; the 

burden of proof is on the p r o s e c u t i o n , a n d any doubt should bene l i t the a c c u s e d . It a lso 

fol lows that it is for the prosecut ion to inform the a c c u s e d of the ease that will be m a d e 

against h i m , so that he m a y prepare and p r e s e n t his d e f e n c e accordingly , and to adduce 

ev idence sufficient to convict h im." 

98. T h e C o u r t first observes t h a t t he a d m i n i s t r a t i v e cour t s e x a m i n i n g 
the app l i can t ' s appea l s aga ins t the T a x A u t h o r i t y ' s decis ions have full 
ju r i sd ic t ion in t h e cases a n d have power to q u a s h t h e i m p u g n e d decis ions . 
T h e cases a r e to be e x a m i n e d on the basis of t h e evidence p r e s e n t e d , and it 
is for the T a x A u t h o r i t y to show tha t t h e r e a r e g r o u n d s , u n d e r t he re levan t 
laws, for impos ing the tax s u r c h a r g e s . M o r e o v e r , t h e r e is no ind ica t ion tha t 
t he m e m b e r s of t he cour t s e x a m i n i n g the app l i can t ' s appea l s in t he t ax 
a s s e s s m e n t case or the e n f o r c e m e n t and s tay-of-execut ion proceeding's 
have p re judged or will p re judge the m e r i t s of the cases . 

99. However , the app l i can t has c o m p l a i n e d t h a t t he p r e s u m p t i o n of 
innocence was b r e a c h e d in two r e s p e c t s : firstly, h e had an a lmos t 
i n s u r m o u n t a b l e b u r d e n of proof w h e n c l a iming t h a t a t ax s u r c h a r g e 
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should not be imposed or should be r e m i t t e d such t h a t t he real i ty was t h a t 
he was p r e s u m e d guil ty; secondly, t he fact t h a t t he T a x Au tho r i t y ' s 
decis ions c o n c e r n i n g tax s u r c h a r g e s were enforced before his l iabili ty to 
pay the s u r c h a r g e s had been d e t e r m i n e d by a cour t p re judiced his 
posi t ion in t he s u b s t a n t i v e p roceed ings . 

100. In respec t of t he app l i can t ' s first c o n t e n t i o n , t h e C o u r t no tes t h a t 
Swedish tax s u r c h a r g e s a re imposed on objective g r o u n d s , t h a t is, wi thou t 
a n y r e q u i r e m e n t of i n t e n t or neg l igence on t h e p a r t of t h e t axpaye r . As t h e 
C o u r t has previously held (sec Salabiaku, c i ted above , p. 15, § 27), the 
C o n t r a c t i n g S t a t e s may , in pr inciple a n d u n d e r c e r t a i n condi t ions , 
pena l i se a s imple or object ive fact as such, i r respec t ive of w h e t h e r it 
r e su l t s from c r imina l i n t en t or from negl igence . 

However , the r e l evan t provisions on tax s u r c h a r g e s p rescr ibe t h a t , in 
ce r t a in s i t ua t i ons , t he s u r c h a r g e is not to be imposed at all or is to be 
r e m i t t e d . T h u s , u n d e r C h a p t e r 5, sect ion 6, of t he T a x a t i o n Act , t he 
s u r c h a r g e is to be r e m i t t e d if, inter alia, the provision of incor rec t 
i n fo rma t ion or t he fai lure to file a tax r e t u r n a p p e a r s excusab le d u e to the 
n a t u r e of t he in fo rma t ion in q u e s t i o n or o t h e r special c i r c u m s t a n c e s , or 
whe re the impos i t ion of the s u r c h a r g e would be mani fes t ly u n r e a s o n a b l e . 
T h e tax a u t h o r i t i e s and cour t s shall cons ider w h e t h e r t h e r e a r e g r o u n d s for 
r emiss ion even if the t a x p a y e r has not m a d e any c la im to t h a t effect. 
However , as the du ty to cons ider w h e t h e r t h e r e a r e g r o u n d s for r emiss ion 
only ar ises in so far as t he facts of t he case w a r r a n t it, the b u r d e n of proving 
t h a t t h e r e is r e a s o n to r e m i t a s u r c h a r g e is, in effect, o n t he t a x p a y e r (see 
p a r a g r a p h 35 above) . 

C o n s e q u e n t l y , t he s t a r t i ng -po in t for the tax a u t h o r i t i e s a n d cour t s 
m u s t be t h a t inaccurac ies found d u r i n g a t ax a s s e s s m e n t a r e d u e t o a n 
inexcusab le act a t t r i b u t a b l e to t he t a x p a y e r a n d t h a t it is not mani fes t ly 
u n r e a s o n a b l e to impose a t ax s u r c h a r g e as a p e n a l t y for t h a t act . T h e 
Swedish tax sys tem thus o p e r a t e s wi th a p r e s u m p t i o n , which it is u p to 
t he t a x p a y e r to r e b u t . 

101. In Salabiaku, c i ted above, the C o u r t po in ted out (p. 15, § 28): 

"Article 6 § 2 d o e s not ... r egard p r e s u m p t i o n s o f fact or o f law provided for in the 
cr iminal law wi th indi f ference . It requ ires S t a t e s to conf ine t h e m wi th in r e a s o n a b l e 
l imits which take into account the i m p o r t a n c e o f what is at s take and m a i n t a i n the 
r ights of the d e f e n c e . " 

T h u s , in employ ing p r e s u m p t i o n s in c r imina l law, the C o n t r a c t i n g 
S t a t e s a r e r e q u i r e d to s t r ike a ba lance b e t w e e n the i m p o r t a n c e of wha t is 
a t s t ake a n d the r igh t s of t he de fence ; in o t h e r words , t h e m e a n s employed 
have to be r easonab ly p r o p o r t i o n a t e to t he l e g i t i m a t e a im sough t to be 
achieved. 

102. In a s sess ing w h e t h e r , in t he p r e s e n t case , th is pr inc ip le of 
p ropor t iona l i t y was observed , t he C o u r t acknowledges tha t the app l i can t 
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was faced wi th a p r e s u m p t i o n tha t was difficult to r ebu t . However , he was 
not left w i thou t any m e a n s of de fence . It is c l ea r t h a t , in c h a l l e n g i n g t h e 
T a x Au tho r i t y ' s decisions on t axes a n d tax s u r c h a r g e s , the app l i can t has 
m a i n t a i n e d t h a t he s u b m i t t e d cor rec t i n fo rma t ion in his tax r e t u r n s and 
t h a t the Au tho r i t y ' s tax a s s e s s m e n t s were e r r o n e o u s as they were based on 
i n a c c u r a t e in fo rma t ion g a t h e r e d d u r i n g the tax aud i t . In so do ing , t h e 
app l i can t has re l ied in his defence in so far as t he s u r c h a r g e s a r e 
c o n c e r n e d on C h a p t e r 5, sect ion 11, of t he T a x a t i o n Act ( and s imi la r 
provisions in o t h e r re levant laws), accord ing to which a successful 
object ion to the taxes t hemse lves will a u t o m a t i c a l l y resul t in a 
c o r r e s p o n d i n g reduc t ion in the s u r c h a r g e s . However , it was open to t h e 
app l i can t to put forward g r o u n d s for a r educ t ion or remiss ion of t he 
s u r c h a r g e s a n d to adduce s u p p o r t i n g ev idence . T h u s , he could have 
c l a imed , as a n a l t e r n a t i v e line of defence , t h a t , even if he was found to 
have furn ished incor rec t i n fo rma t ion to t he T a x Au tho r i t y , it was 
excusable in the c i r c u m s t a n c e s or t h a t , in any event , the imposi t ion of 
s u r c h a r g e s would be manifes t ly u n r e a s o n a b l e . However , a p a r t from his 
c o n t e n t i o n tha t the s u r c h a r g e s should be r e m i t t e d d u e to t he length of 
t h e p roceed ings , the app l i can t has not m a d e any such claim a n d t h e 
C o u n t ) A d m i n i s t r a t i v e C o u r t - which was obl iged to e x a m i n e of i ts own 
mot ion w h e t h e r t h e r e w e r e g r o u n d s for remiss ion - conc luded , in its 
j u d g m e n t s of 7 D e c e m b e r 2001 , t ha t no legal basis for r e m i t t i n g the t ax 
s u r c h a r g e s had been found. 

103. T h e C o u r t also has r e g a r d to t he f inancial i n t e r e s t s of the S t a t e in 
t a x m a t t e r s , t axe s b e i n g t h e S t a t e ' s m a i n source of income. A sys tem of 
t a x a t i o n pr incipal ly based on i n fo rma t ion suppl ied by the t a x p a y e r would 
not funct ion proper ly w i thou t some form of sanc t ion aga ins t the provision 
of incorrec t or i ncomple t e in fo rma t ion , a n d the la rge n u m b e r of t a x 
r e t u r n s t h a t a r e processed a n n u a l l y coupled wi th t he in t e re s t in e n s u r i n g 
a foreseeable a n d un i fo rm app l i ca t ion of such sanc t ions u n d o u b t e d l y 
r e q u i r e tha t they be imposed acco rd ing to s t a n d a r d i s e d ru les . 

104. In view of wha t has been s t a t e d above, in pa r t i cu l a r the fact t h a t t h e 
re levant rules on tax s u r c h a r g e s provide ce r t a in m e a n s of defence based on 
subjective e l e m e n t s and tha t an efficient sys tem of t axa t ion is i m p o r t a n t to 
t h e S t a t e ' s f inancial i n t e r e s t s , t he C o u r t cons iders tha t the p r e s u m p t i o n s 
appl ied in Swedish law wi th r e g a r d to su r cha rges a r e confined wi th in 
r easonab le l imits . Never the less , as t h e S u p r e m e Admin i s t r a t i ve C o u r t 
s t a t ed in a j u d g m e n t de l ivered on 15 D e c e m b e r 2000 (see p a r a g r a p h 53 
above) , this conclusion in gene ra l " r equ i r e s tha t the cour t s ... m a k e a 
n u a n c e d a n d not too res t r ic t ive a s se s smen t in each individual case as 
to w h e t h e r t h e r e a re g r o u n d s for se t t ing aside or r e m i t t i n g the t ax 
s u r c h a r g e " . As has been m e n t i o n e d above, however , except for t h e 
re fe rence to t he l eng th of t h e p roceed ings , t h e appl ican t did not relv on 
the g r o u n d s for remiss ion in t he re levant tax a s se s smen t proceedings . 
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105. T h e app l ican t has c la imed t h a t his r ight to be p r e s u m e d innocent 
was b r e a c h e d also by the fact t h a t t he T a x A u t h o r i t y ' s decis ions 
conce rn ing tax s u r c h a r g e s were enforced pr ior to a d e t e r m i n a t i o n by a 
cour t of his l iabili ty t o pay t h e m . 

106. T h e C o u r t no tes t h a t n e i t h e r Ar t ic le 6 nor , indeed , any o t h e r 
provision of t he C o n v e n t i o n can be seen as exc lud ing , in pr inc ip le , 
e n f o r c e m e n t m e a s u r e s be ing t a k e n before decis ions on tax s u r c h a r g e s 
have b e c o m e final. Moreove r , provis ions a l lowing ear ly e n f o r c e m e n t of 
ce r t a in c r imina l pena l t i e s can be found in t he laws of o t h e r C o n t r a c t i n g 
S t a t e s . However , cons ide r ing t h a t t he ear ly e n f o r c e m e n t of tax s u r c h a r g e s 
may have ser ious impl ica t ions for the pe r son c o n c e r n e d and may adverse ly 
affect his o r he r defence in t h e s u b s e q u e n t cour t p roceed ings , as w i th t he 
posi t ion with the use of p r e s u m p t i o n s in c r imina l law, the S t a t e s arc-
r e q u i r e d to confine such e n f o r c e m e n t wi th in r ea sonab l e l imi t s t h a t s t r ike 
a fair ba l ance b e t w e e n the i n t e r e s t s involved. T h i s is especial ly i m p o r t a n t 
in cases like the p r e s e n t one in which e n f o r c e m e n t m e a s u r e s were t a k e n 
on the basis of decis ions by an a d m i n i s t r a t i v e a u t h o r i t y , t h a t is, before 
t h e r e had been a cour t d e t e r m i n a t i o n of t he liability to pay the 
s u r c h a r g e s in ques t i on . 

107. In assess ing w h e t h e r , in t he p r e s e n t case , t he i m m e d i a t e 
e n f o r c e m e n t of t he s u r c h a r g e s exceeded the l imi ts m e n t i o n e d above, the 
C o u r t first no te s t h a t t he f inancial i n t e r e s t s of the S t a t e , which a r e such a 
p r o m i n e n t cons ide ra t ion in m a i n t a i n i n g an efficient t axa t i on sys t em, do 
not ca r ry t he s a m e weigh t in this s p h e r e . Th i s is because , a l t h o u g h tax 
s u r c h a r g e s may involve cons ide rab le a m o u n t s of money , they a r e not 
i n t ended as a s e p a r a t e source of income bu t a r e des igned to exer t 
p r e s s u r e on t axpaye r s to comply wi th the i r ob l iga t ions u n d e r the tax laws 
a n d to pun i sh b r e a c h e s . T h u s , s u r c h a r g e s a r e a m e a n s of e n s u r i n g t h a t the 
S t a t e receives t a x e s due u n d e r t he re levan t legis la t ion. Accordingly, 
w h e r e a s a s t rong financial i n t e r e s t m a y jus t i fy t h e S t a t e ' s apply ing 
s t a n d a r d i s e d ru les a n d even legal p r e s u m p t i o n s in t he a s s e s s m e n t of 
t axes and tax s u r c h a r g e s and col lect ing t axes i m m e d i a t e l y , it c a n n o t by 
i tself just i fy t he i m m e d i a t e e n f o r c e m e n t of t a x s u r c h a r g e s . 

108. A n o t h e r factor to be t a k e n in to accoun t is w h e t h e r t h e t ax 
s u r c h a r g e s c a n be recovered a n d the or ig ina l legal posi t ion r e s t o r e d in 
t he event of a successful appea l aga ins t the decis ion to impose the 
s u r c h a r g e s . T h e C o u r t no tes t h a t , u n d e r Swedish law, a successful appea l 
will lead to the r e i m b u r s e m e n t of any a m o u n t paid wi th in t e re s t . 
Moreover , a b a n k r u p t c y decis ion can be q u a s h e d u p o n a r e q u e s t for t h e 
r e o p e n i n g of t he b a n k r u p t c y p roceed ings . It is also possible to b r ing 
p roceed ings aga ins t the S t a t e for c o m p e n s a t i o n for any financial loss 
caused by the b a n k r u p t c y . N e v e r t h e l e s s , in cases w h e r e cons ide rab le 
a m o u n t s have been the subject of e n f o r c e m e n t , r e i m b u r s e m e n t m a y not 
fully c o m p e n s a t e t he individual t a x p a y e r for his or her losses. A sys tem 
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t h a t allows e n f o r c e m e n t of cons ide rab le a m o u n t s of t ax s u r c h a r g e s before 
t h e r e has been a cour t d e t e r m i n a t i o n of the liability to pay the s u r c h a r g e s 
is t he r e fo r e o p e n to cr i t ic ism and should be subjec ted to s t r ic t sc ru t iny . 

109. However , the C o u r t is cal led upon to dec ide w h e t h e r t h e above-
m e n t i o n e d l imits on ear ly e n f o r c e m e n t w e r e exceeded to t he d e t r i m e n t of 
t he app l i can t in the p r e s e n t case . In this respec t , the C o u r t no tes t ha t , 
a l t h o u g h the decis ions on t ax s u r c h a r g e s r e m a i n e d valid a n d the 
s u r c h a r g e s enforceable such t h a t the app l i can t ' s r ight of effective access 
to a cour t t hus r equ i r ed t h a t t he cou r t s p roceed wi thou t u n d u e delay, no 
a m o u n t was ac tua l ly recovered from t h e app l i can t . Moreover , d u e to his 
lack of a s se t s , the app l i can t would have been dec l a r ed b a n k r u p t on the 
basis of the t ax deb t a lone . In t he se c i r c u m s t a n c e s , t he C o u r t finds tha t 
the possibil i ty provided for by Swedish law of s ecu r ing r e i m b u r s e m e n t of 
any a m o u n t paid cons t i t u t ed a sufficient sa feguard of t he app l i can t ' s 
i n t e r e s t s in t he p r e s e n t case . 

110. H a v i n g r ega rd to the foregoing, t he C o u r t cons iders t h a t the 
app l i can t ' s r ight to be p r e s u m e d innocen t has not been v io la ted in the 
p r e s e n t case . 

T h e r e has accordingly been no b r e a c h of Art ic le 6 §§ 1 a n d 2 of the 
C o n v e n t i o n in th is respec t . 

III. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

111. Art ic le 41 of t h e C o n v e n t i o n provides : 

"If the Court finds that there has b e e n a v io la t ion of the C o n v e n t i o n or the Protocols 

t h e r e t o , and if the in terna l law o f the H i g h C o n t r a c t i n g Party c o n c e r n e d a l lows only 

part ial reparat ion to be m a d e , the Court shal l , if necessary , afford j u s t sa t i s fact ion to 

the injured party." 

A. D a m a g e 

112. T h e appl ican t s u b m i t t e d t h a t he h a d s u s t a i n e d pecun ia ry d a m a g e 
in respec t of loss of income d u e to his be ing dec la red b a n k r u p t . H e 
e s t i m a t e d t h a t loss at 1,978,000 Swedish k ronor (SEK) for the yea r s 1995 
to 2002. In addi t ion to r e q u e s t i n g c o m p e n s a t i o n for t h a t a m o u n t , he 
insis ted t h a t the whole tax deb t r e su l t i ng from the re levan t T a x 
A u t h o r i t y decis ions - inc lud ing t axes , tax s u r c h a r g e s and i n t e r e s t - be 
cancel led . As of 23 Augus t 2000 the deb t a m o u n t e d to S E K 1,735,689. In 
the event t h a t t he S t a t e was not o r d e r e d to cance l t he tax deb t , the 
app l i can t c l a imed the s a m e a m o u n t in d a m a g e s . 

Moreove r , t he app l i can t sought S E K 5 mil l ion for non-pecun ia ry 
d a m a g e , on accoun t of m e n t a l pa in a n d suffer ing which t h e p roceed ings 
and m e a s u r e s had caused h i m a n d his family. 
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113. T h e G o v e r n m e n t c o n t e n d e d t h a t t h e r e was no causa l link 
b e t w e e n a viola t ion of Art ic le 6 of the Conven t i on a n d the loss of income 
which the app l ican t a l leged he h a d s u s t a i n e d as, in view of his financial 
s i tua t ion , he would have been dec l a r ed b a n k r u p t in any event on account 
of the t axes assessed by the T a x Author i ty . T h u s , the tax s u r c h a r g e s had 
been of no re levance to the b a n k r u p t c y decision. In add i t i on , t he app l i can t 
had failed to s u b s t a n t i a t e any loss of income. T h e G o v e r n m e n t fu r the r 
s t a t e d tha t t he C o u r t had no power u n d e r Ar t ic le 41 to oblige a S t a t e to 
cancel a tax deb t . Moreove r , t hey con t e s t ed tha t t h e r e was any causal link 
b e t w e e n t h e a l leged p e c u n i a r y d a m a g e r e l a t i n g to t h e t ax deb t a n d t h e 
a l leged violat ions of t he C o n v e n t i o n , which did not r e l a t e to t he 
impos i t ion of t axes and s u r c h a r g e s but to the en fo rcemen t of t he 
decis ions . In any event , only a very smal l a m o u n t of t he r e l evan t tax deb t 
had ac tua l ly been paid; t he r e m a i n d e r had become s t a t u t e - b a r r e d on 
31 D e c e m b e r 2001 . 

If t he C o u r t w e r e to find a violat ion of Ar t ic le 6, t h e G o v e r n m e n t 
acknowledged t h a t t he appl ican t should be given s o m e c o m p e n s a t i o n for 
non-pecun ia ry d a m a g e . However , they found the a p p l i c a n t ' s c la im in this 
respec t to be excessive a n d sugges ted tha t SEK 25,000 would be a 
r ea sonab l e a m o u n t for a violat ion as r e g a r d s t he l eng th of t he 
p roceed ings . As to o t h e r possible violat ions of Art ic le 6, t he G o v e r n m e n t 
p re fe r red to leave it to t he C o u r t to d e t e r m i n e an a w a r d on an equ i t ab l e 
bas is . 

114. T h e C o u r t r e i t e r a t e s tha t it h a s found violat ions of Art ic le 6 of t he 
Conven t i on in respec t of the r ight of access to a cour t a n d of the l eng th of 
t h e p roceed ings . I r r e spec t ive of the e x t e n t of any pecun ia ry d a m a g e 
sus t a ined by the appl ican t on account of the decis ions a n d m e a s u r e s 
t a k e n by the d o m e s t i c a u t h o r i t i e s a n d cou r t s , the C o u r t finds t h a t t h e r e 
is no causa l link b e t w e e n t h a t d a m a g e a n d the violat ions found. 

However , the C o u r t finds it a p p r o p r i a t e to m a k e an award for non-
pecun ia ry d a m a g e . Accordingly, it awa rds the appl icant the sum of 
15,000 euros (EUR) u n d e r t h a t head . T h e award is m a d e in eu ros , to be 
conver t ed into t he na t i ona l cu r rency a t the d a t e of s e t t l e m e n t , as the 
C o u r t finds it a p p r o p r i a t e tha t hence fo r th all j u s t sa t is fact ion a w a r d s 
m a d e u n d e r Ar t ic le 41 of t h e C o n v e n t i o n should in pr inc ip le be based on 
the e u r o as the re fe rence cu r rency . 

B. C o s t s a n d e x p e n s e s 

1 15. T h e app l ican t c l a imed S E K 572,625, a p p a r e n t l y inc lud ing va lue-
added t ax (VAT) , in legal fees for t he p roceed ings before t he C o m m i s s i o n 
and the C o u r t . T h i s a m o u n t c o r r e s p o n d e d to 263.5 hour s of work for the 
app l i can t ' s counse l at a n hour ly r a t e of SEK 1,750 and 111.5 hours of work 
for an ass i s tan t lawyer at an hourly r a t e of SKK 1,000. T h e app l ican t 
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fu r the r c l a imed S E K 31,653 in expenses i ncu r r ed in a t t e n d i n g the C o u r t ' s 
h e a r i n g in the case . 

1 16. T h e G o v e r n m e n t cons ide red the n u m b e r of hour s of work s t a t e d 
by t h e appl ican t to b e excessive. T h e y po in ted ou t t h a t m u c h of t he work 
pe r fo rmed r e l a t ed to bo th t he p re sen t case and Vdstberga Taxi Aktiebolag 
and Vulic v. Sweden (no. 36985/97 , 23 J u l y 2002) . T h e oral h e a r i n g held by 
the C o u r t , however , jus t i f ied a l a rge r a w a r d for costs in the p r e s e n t case . 
T h e G o v e r n m e n t accep ted t he hour ly r a t e c l a imed for t he a s s i s t an t lawyer 
but found t h a t an hourly r a t e of SEK 1,500 would suffice for the 
app l i can t ' s counse l , b e a r i n g in mind tha t the r a t e c u r r e n t l y appl ied 
wi th in t he Swedish legal-aid sys tem is S E K 1,221 inclusive of VAT. 

1 17. T h e C o u r t r e i t e r a t e s tha t only legal costs a n d expenses found to 
have b e e n ac tua l ly a n d necessar i ly i ncu r r ed a n d which a r e r ea sonab l e as t o 
q u a n t u m a re recoverable u n d e r Art ic le 41 of the C o n v e n t i o n (see, a m o n g 
o t h e r a u t h o r i t i e s , T.P. and KM. v. the United Kingdom [GCJ, no. 28945/95 , 
§ 120, E C H R 2001-V). H a v i n g r ega rd to the s imi la r i ty b e t w e e n the facts 
and submiss ions in t he p r e s e n t case and Vdstberga Taxi Aktiebolag and Vulic, 
the C o u r t awards the app l i can t by way of costs a n d expenses t he global 
s u m of E U R 35,000, inc lud ing VAT. 

C. D e f a u l t i n t e r e s t 

118. As the a w a r d s a r e exp res sed in euros to be conver t ed in to the 
na t iona l cu r r ency a t t he d a t e of s e t t l e m e n t , the C o u r t cons iders t h a t the 
defaul t i n t e re s t r a t e should also reflect t he choice of t h e e u r o as t he 
re fe rence cur rency . It cons ide r s it a p p r o p r i a t e to t ake as the g e n e r a l ru le 
t h a t t he r a t e of t he defaul t i n t e re s t to be paid on o u t s t a n d i n g a m o u n t s 
expressed in eu ros should be based on the m a r g i n a l l end ing r a t e of the 
E u r o p e a n C e n t r a l Bank to which should be added t h r e e p e r c e n t a g e poin ts . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds u n a n i m o u s l y t h a t Art ic le 6 of t he Conven t i on is appl icable in the 
p r e s e n t case ; 

2. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a violat ion of Art ic le 6 § 1 of the 
C o n v e n t i o n in respec t of t he r ight of access to a cour t ; 

3. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a violat ion of Art ic le 6 § 1 of the 
Conven t i on in respec t of t he l eng th of the p roceed ings ; 

4. Holds by six votes to one t h a t t h e r e has b e e n no violat ion of Art ic le 6 §§ 1 
a n d 2 of the C o n v e n t i o n in respec t of t he r ight to be p r e s u m e d 
innocen t ; 
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5. Holds u n a n i m o u s l y 
(a) t h a t the r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s from the d a t e on which t h e j u d g m e n t b e c o m e s final acco rd ing 
to Ar t ic le 44 § 2 of t h e Conven t ion , the following a m o u n t s , to be 
conver t ed in to t he na t iona l cu r r ency of the r e s p o n d e n t S t a t e at t he 
r a t e appl icab le at t he d a t e of s e t t l e m e n t : 

(i) E U R 15,0(10 (fifteen t h o u s a n d euros) in respect of non-
pecun ia ry d a m a g e ; 
(ii) E U R 35,000 (thirty-five t h o u s a n d euros) in respec t of costs a n d 
expenses ; 

(b) t h a t s imple i n t e r e s t a t a r a t e equa l to the m a r g i n a l l end ing ra te of 
the E u r o p e a n C e n t r a l Bank plus t h r e e p e r c e n t a g e po in t s shall be 
payable from the expiry of the a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l 
s e t t l e m e n t at t he r a t e s appl icable d u r i n g the defaul t per iod; 

6. Dismisses u n a n i m o u s l y the r e m a i n d e r of the app l i can t ' s claim for j u s t 
sa t is fact ion. 

Done in Engl ish , a n d notif ied in wr i t i ng on 23 J u l y 2002, p u r s u a n t to 
Rule 77 §§ 2 and 3 of t he Rules of C o u r t . 

Michae l O'BOYLE W i l h e l m i n a TuOMASSEN 
R e g i s t r a r P re s iden t 

In acco rdance wi th Art ic le 45 § 2 of t h e Conven t i on a n d Ru le 74 § 2 of 
the Rules of C o u r t , t he following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) c o n c u r r i n g opinion of M r s T h o m a s s e n ; 
(b) pa r t l y d i s s en t i ng opinion of M r Casadeva l l . 

W . T . 
M . O ' B . 
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C O N C U R R I N G O P I N I O N O F J U D G E T H O M A S S E N 

I ag r ee wi th t he major i ty of m y col leagues as r e g a r d s t he o u t c o m e of 
this case . 

Neve r the l e s s , I have some rese rva t ions wi th r ega rd to t he m o r e gene ra l 
r e a s o n i n g of the major i ty of t h e C o u r t conce rn ing the re la t ion be tween 
the presumplio innocentiae a n d the ear ly e n f o r c e m e n t of t ax pena l t i e s in 
g e n e r a l . In my opinion, the l imi ts , which the p r e s u m p t i o n of innocence 
should place on the execu t ion of c r imina l sanc t ions before they are 
d e t e r m i n e d by a cour t , should be def ined on a s o m e w h a t s t r i c t e r basis . 

T h e gene ra l point of d e p a r t u r e set out by t he major i ty ( p a r a g r a p h 106 
of the j u d g m e n t ) is, t ha t " n e i t h e r Ar t ic le 6 nor , indeed , any o the r 
provision of t he Conven t i on can be seen as exc lud ing , in pr inciple , 
e n f o r c e m e n t m e a s u r e s be ing t a k e n before decis ions on t a x s u r c h a r g e s 
have b e c o m e final". O n the con t r a ry , my p re fe rence would be to s t a t e 
t h a t , in pr inc ip le , the p r e s u m p t i o n of innocence shou ld be seen as 
exc lud ing the execu t ion of c r imina l sanc t ions before a cour t has decided 
on the liability of t he pe r son c o n c e r n e d . O t h e r w i s e , t he r igh t of the 
individual to have a c r i m i n a l c h a r g e d e t e r m i n e d by a cour t could be 
sapped of any real m e a n i n g . Th i s would apply also to p roceed ings 
c o n c e r n i n g tax pena l t i e s . 

For t he pu rpose of e x a m i n i n g the jus t i f i ca t ion of ear ly e n f o r c e m e n t of 
t a x pena l t i e s , t he C o u r t p roposes a ba l anc ing exerc i se b e t w e e n the 
i n t e r e s t s of t h e S t a t e in p r e - e m p t i v e e n f o r c e m e n t a n d the r i gh t s of the 
individual ( p a r a g r a p h 106 of t he j u d g m e n t ) . T h i s p roposa l , however , does 
not provide sufficient c lar i ty as to how the presumptio innocentiae should 
limit the i n t e r e s t s of t he S t a t e . My a p p r o a c h would r a t h e r be to find t h a t 
this pr inc ip le is b r e a c h e d w h e n such p r e - e m p t i v e execu t ion has the effect 
of a s a n d ion. 

Whi le t he special f ea tu re s of tax collect ion and the p r o b l e m of tax 
evasion may provide a r e spec tab le r ea son r e l a t i n g to the g e n e r a l in te res t 
which could justify ear ly e n f o r c e m e n t , this is not necessar i ly t he case for 
t ax pena l t i e s , as is set out by t he C o u r t in p a r a g r a p h 107 of t he j u d g m e n t . 
W h e n a t a x p a y e r is l ined for filing a false tax dec l a r a t i on a n d he con tes t s 
th is , a fine should in pr inc ip le not be e x e c u t e d before a cour t has 
e x a m i n e d the issue of w h e t h e r t he dec l a r a t i on was incorrec t . 

Admi t t ed ly , specific S t a t e i n t e r e s t s could justify a different app roach , 
for e x a m p l e w h e r e t h e r e was a r e a s o n a b l e fear t h a t the pe r son conce rned 
would leave the c o u n t r y or would conceal his asse t s to evade execu t ion . 
Howeve r , in a b a l a n c i n g exerc ise such as t h a t p roposed by the majori ty, 
t h e i n t e r e s t s of t he S t a t e should not be r e spec ted to such an e x t e n t t h a t 
ear ly execu t ion could have the c h a r a c t e r of a sanc t ion . T h i s migh t occur, 
for e x a m p l e , w h e n the consequences of execu t ion c a n n o t be u n d o n e or a re 
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i r r e p a r a b l e or w h e n the a m o u n t of money e x e c u t e d is such tha t it gives 
r ise to se r ious financial p r o b l e m s for the pe r son c o n c e r n e d , or leads to 
b a n k r u p t c y . In t h a t r e spec t I a m not convinced by the major i ty t h a t t he 
fact t h a t a b a n k r u p t c y decis ion caused by ear ly e n f o r c e m e n t of a fine can 
be q u a s h e d upon a r e q u e s t for a r e o p e n i n g of b a n k r u p t c y p roceed ings 
( p a r a g r a p h 108 of t he j u d g m e n t ) could genu ine ly c o m p e n s a t e for a 
d i s t u r b i n g and invasive b a n k r u p t c y decision. 

H a d the s u r c h a r g e been a decisive e l e m e n t in t he decis ion to dec la re 
t he app l i can t b a n k r u p t - which was not t he s i t ua t i on in this case - I 
would have voted for a viola t ion of the p r e s u m p t i o n of innocence . 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E C A S A D E V A L L 

(Translation) 

1. I do not s h a r e t he major i ty ' s view on t h e last of t he app l i can t ' s 
Complaints . I consider t h a t t he execu t ion of the t ax s u r c h a r g e s imposed 
by the T a x A u t h o r i t y before the cour t s were able to d e t e r m i n e w h e t h e r 
the appl icant had any c r imina l liability also infr inged Ar t ic le 6 § 2 of t he 
Conven t ion . 

2. W i t h o u t wish ing to pass j u d g m e n t on the Swedish fiscal legis la t ion, 
it is my view t h a t t h e s t r ic t app l i ca t ion of a sys t em t h a t is a l r e a d y in itself 
too d i sc re t iona ry r e su l t ed , in the c i r c u m s t a n c e s of the p r e s e n t case , in an 
in f r ingemen t of t he p r e s u m p t i o n of innocence . I r e a c h t h a t view on the 
s a m e facts and for t he s a m e r easons t h a t led t he C o u r t to find violat ions 
as r e g a r d s t he r ight of access to a cour t and the l eng th of t he p roceed ings . 
T h e T a x Au tho r i t y ' s decis ions on the t axes a n d tax s u r c h a r g e s were t aken 
in December 1995, bu t it was not unt i l December 2001 (a lmost six yea r s af ter 
the app l i can t ' s appea l ) t h a t t he C o u n t y A d m i n i s t r a t i v e C o u r t del ivered its 
decis ion on the m e r i t s . Indeed , the case is still p e n d i n g 1 . However , in the 
m e a n t i m e , in J u n e 1996, even before ru l ing on the app l ica t ion for a stay 
of execu t ion w h e n t h e condi t ions laid down in t he T a x Col lec t ion Act 
for g r a n t i n g the app l i can t such a stay were sa t is f ied ' , en fo rcemen t 
p roceed ings were c o m m e n c e d a n d the app l ican t dec la red b a n k r u p t by t he 
Dis t r ic t C o u r t ' , wi th t he se r ious i r r e p a r a b l e financial a n d profess ional 
consequences which tha t en ta i l ed for h i m ' . 

3. T h e c u r r e n t Swedish fiscal sys tem o p e r a t e s on the basis of objective 
c r i t e r i a , in t h e i n t e r e s t s b o t h of efficient t ax collect ion a n d of d e t e r r e n c e 
and r e t r i bu t i on . U n l i k e t he ea r l i e r sys tem, t h e r e is no r e q u i r e m e n t of 
i n t en t iona l or negl igent conduc t on t he p a r t of t h e t axpayer , and a 
p r e s u m p t i o n of c r imina l l iabili ty now o p e r a t e s aga ins t h i m or h e r 3 . Whi le 
the Conven t i on does not prohibi t ce r t a in p r e s u m p t i o n s of fact or of law in 
pr inciple , it does r e q u i r e the C o n t r a c t i n g S t a t e s to r e m a i n wi th in ce r t a in 
l imits in this respec t as r e g a r d s c r imina l law. In add i t ion , Ar t ic le 6 § 2 
r equ i r e s S t a t e s to confine p r e s u m p t i o n s of fact or of law provided for in 
t he c r imina l law wi th in r ea sonab le l imits which t ake in to account the 

1. Sec paragraph 95 o f the j u d g m e n t . 
2. D e c i s i o n s of the A d m i n i s t r a t i v e Court of A p p e a l of 21 M a y 1997 and the S u p r e m e 
A d m i n i s t r a t i v e Cour l of 3 N o v e m b e r 1998, see paragraph 15 of the j u d g m e n t . S e e a l so 
paragraph 89 in fine. 
3. S e e paragraph 87 of the j u d g m e n t . 
4. D e c i s i o n of l O J u n e 1996, s e c paragraph 86 of the j u d g m e n t . 
5. S e e paragraph 100 in fine o f the j u d g m e n t . 
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i m p o r t a n c e of w h a t is a t s t a k e a n d m a i n t a i n the r igh t s of t he de fence ' . 
T h e p r e s u m p t i o n is, of course , r e b u t t a b l e , a s s u m i n g the t a x p a y e r has a 
g e n u i n e o p p o r t u n i t y of n e g a t i n g i t 2 before a cour t affording al l t he 
g u a r a n t e e s r e q u i r e d by Art ic le 6. However , in the i n s t an t case , since the 
T a x A u t h o r i t y did not refer t he case to t he C o u n t y A d m i n i s t r a t i v e C o u r t 
unt i l F e b r u a r y 1999, t h a t is t o say t h r e e y e a r s af ter t h e app l i can t ' s a p p e a l 
a n d m o r e t h a n two a n d a hal f years af ter the execu t ion p roceed ings had 
e n d e d 5 , it s e e m s to m e self-evident t h a t he was den ied such a possibili ty. 
T h e C o u r t r ight ly held t h a t t h e app l i can t had been depr ived of effective 
access to a cour t . 

4. As r e g a r d s the a r g u m e n t s re l ied on by the major i ty for d i smis s ing 
the compla in t u n d e r Art ic le 6 § 2 ,1 no t e t h a t t hey a r e essent ia l ly based on 
the financial interest of the State . T h a t is c lear ly a g e n e r a l in te res t bu t , as the 
C o u r t says in the j u d g m e n t , a fair ba lance m u s t be s t ruck b e t w e e n the 
i m p o r t a n c e of w h a t is a t s t a k e a n d the r i gh t s of t h e de fence ; in o t h e r 
words , the m e a n s employed have to be r easonab ly p r o p o r t i o n a t e to t he 
l eg i t ima te a im sought to be ach ieved . T h e major i ty recognise t h a t a 
sys tem t h a t al lows e n f o r c e m e n t of cons ide rab le a m o u n t s of tax 
s u r c h a r g e s before t h e r e has been a cour t d e t e r m i n a t i o n of the liability to 
pay is open to cr i t ic ism and should be subjec ted to s tr ict s c ru t iny 5 . 
However tha t did not s top t h e m giving t h e i r b less ing for such a sys t em. 

5. I do not find the major i ty 's o t h e r a r g u m e n t s a t all convincing, 
n a m e l y t h a t u n d e r Swedish law it is possible to ob ta in r e i m b u r s e m e n t of 
any a m o u n t pa id t o g e t h e r wi th in t e re s t on a successful appea l or to have a 
b a n k r u p t c y o r d e r q u a s h e d on a n appl ica t ion to r eopen the p roceed ings , 
t h a t t he appl ican t had failed to pay his tax liability owing to insufficient 
m e a n s a n d his financial s i tua t ion was such t h a t b a n k r u p t c y was in
evi table . T h e s e subs id iary cons ide ra t ions canno t take p recedence over the 
p r e s u m p t i o n of innocence . In any event , while t he possibil i t ies re fe r red to 
above m a y p e r h a p s have exis ted if t he appl ican t had been given effective 
access to a cour t wi th in a r ea sonab le t ime , t h a t , as the C o u r t has found, did 
not h a p p e n in the ins tan t case . 

1. Sec Salabiaku v. France, j u d g m e n t of 7 O c t o b e r 1988, S e r i e s A n o . l 4 1 - A , pp. 15-16, § 28 . 
2. T h e majority accept that it w a s difficult for the appl icant to rebut such a p r e s u m p t i o n , s e e 
paragraph 1(12 of the j u d g m e n t . 
3 . S e e paragraph 90 of the j u d g m e n t . 
4. See p a r a g r a p h s 104 and 107 of the j u d g m e n t . 
5. S e e paragraph 108 in fine o f the j u d g m e n t . 
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En 1995, à la suite d'un contrôle fiscal de la société de taxis du requérant, 
l 'administration fiscale émit un rapport comportant une notification de redresse
ment. Après avoir reçu les observations du requérant, l 'administration fiscale 
procéda à une imposition supplémentaire et, les renseignements fournis par 
l'intéressé dans ses déclarations fiscales s'étant révélés inexacts, elle lui ordonna 
en outre de payer des majorations d'impôt. Les impôts complémentaires se 
montaient au total à plus d'un million de couronnes suédoises (SEK) (dont plus de 
160000 SEK de majoration). Le requérant pria l'administration fiscale de revoir ses 
décisions et demanda aussi un sursis à exécution, car ni une demande de réexamen 
ni un appel à un tribunal n'avaient d'effet suspensif. L'administration fiscale rejeta 
sa demande d'un sursis à exécution car il n'avait pas fourni de sûreté. Le tribunal 
administratif départemental confirma les décisions prises et le requérant se vit 
refuser la permission de faire appel. Le service de l'exécution soumit une 
demande au tribunal de district pour obtenir que soit prononcée la faillite du 
requérant, ce qui fut fait en juin 1996. Le requérant fut débouté de son recours. 
La procédure de faillite fut ensuite close par manque d'actifs. En février 1999, 

1. R é d i g é par le greffe , il ne lie pas la Cour . 
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l'administration fiscale confirma ses décisions relatives aux impôts complé
mentaires et majorations d'impôt. En décembre 2001, le tribunal administratif 
départemental confirma à son tour les décisions de l'administration fiscale. Le 
litige est actuellement pendant devant la cour administrative d'appel. 

1. Article 6 § 1 : a) Applicabilité: de manière générale, le contentieux fiscal 
échappe au champ des «droits et obligations de caractère civil» en dépit de ses 
effets patrimoniaux. Toutefois, étant donné que des majorations d'impôt ont été 
infligées au requérant, la question se pose de savoir si la procédure a plutôt porté 
sur le bien-fondé d'une «accusation en matière pénale». Pour ce qui est de la 
classification des majorations en droit interne, elles ne sont pas prononcées en 
vertu de dispositions pénales mais d'après diverses lois fiscales, elles sont fixées 
par l'administration fiscale et les tribunaux administratifs, et il apparaît qu'elles 
sont définies comme des pénalités administratives. En conséquence, on ne saurait 
dire qu'elles ressortissent à la matière pénale dans l'ordre juridique interne. En ce 
qui concerne la nature du comportement, les majorations sont infligées au titre de 
la législation fiscale, qui vise toutes les personnes assujetties à l'impôt et non un 
groupe donné doté d'un statut particulier. S'il est vrai que les majorations sont 
infligées pour des raisons objectives sans qu'il soit nécessaire d'établir l'existence 
d'une intention délictueuse ou d'une négligence, cela ne prive pas nécessairement 
une infraction de son caractère pénal. Les majorations ne sont pas conçues comme 
une indemnisation; leur but principal consiste bien plutôt à exercer des pressions 
sur les contribuables pour les amener à respecter leurs obligations légales cl à 
punir les manquements à ces obligations. Ces pénalités sont donc à la fois 
préventives et répressives. Ces éléments suffisent à montrer que le requérant a 
été accusé d'une infraction pénale, ce dont atteste également la gravite de la 
sanction encourue et de celle réellement infligée, nonobstant le fait que les 
majorations ne peuvent être converties en peine d'emprisonnement. L'article 6 
est donc applicable. 

b) Le fisc est un organe administratif qui ne saurait passer pour satisfaire aux 
exigences de l'article 6. Toutefois, un système qui habilite le fisc à prononcer des 
sanctions, même lourdes, n'est pas contraire à l'article 6 pour autant que l'on peut 
saisir de toute décision un organe judiciaire de pleine juridiction. Les juridictions 
administratives suédoises ont compétence pour traiter des questions de 
majoration d'impôt et, bien qu'elles statuent dans des procédures qui sont de 
nature pénale aux fins de la Convention, alors qu'elles n'ont pas compétence pour 
connaître de questions ressortissant à la matière pénale dans l'ordre juridique 
suédois, elles peuvent examiner tous les aspects des questions dont elles sont 
saisies et annuler les décisions attaquées. C'est pourquoi la procédure judiciaire 
qui s'est déroulée en l'espèce a été menée par des tribunaux qui présentent les 
garanties exigées par l'article 6. Il reste toutefois à déterminer si l'application des 
dispositions régissant le recours a empêché le requérant d'avoir un accès effectif 
aux tribunaux. Les décisions de l 'administration fiscale étaient porteuses de 
graves conséquences pour le requérant, dont certaines étaient difficiles à corriger 
s'il parvenait à obtenir l'annulation des décisions. Certes, il aurait été déclaré en 
faillite sur la seule base de la dette fiscale et il n'a jamais payé les majorations 
d'impôt, mais les mesures d'exécution prises et la situation dans laquelle il se 
trouvait rendaient indispensable que la procédure soit conduite avec célérité. Or 
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l 'administration fiscale a confirmé ses décisions trois ans après cpie le requérant 
eut formulé sa demande de reconsidéralion, alors que les procédures d'exécution 
et de sursis avaient entre-temps pris fin. Les faits ne révèlent aucune justification 
particulière pour un tel délai. Eu égard à l'enjeu, l 'administration fiscale n'a pas 
agi avec la rapidité voulue et a donc indûment retardé l'examen par un tribunal 
des questions posées, ce qui a privé le requérant d'un accès effectif à un tribunal. 
Conclusion: violation (unanimité). 

e) La procédure a eu des « répercussions importantes» sur le requérant à partir du 
moment où l'administration fiscale a rédigé un rapport, immédiatement 
communiqué à l'intéressé. La procédure est toujours pendante et, à ce jour, elle a 
duré près de six ans et huit mois. Elle porte sur des questions d'une certaine 
complexité mais elle est quand même restée en cours devant l'administration 
fiscale pendant trois ans et devant le tribunal administratif départemental 
pendant deux ans et neuf mois. Rien ne montre que le requérant ait contribué 
par son comportement à la longueur de ces périodes. Or celui-ci ayant fait l'objet 
de mesures d'exécution, ses recours auraient dû être examinés promplemcnt. La 
durée de la procédure doit donc être attribuée au comportement des autorités. 
Conclusion : violation (unanimité). 

2. Article 6 §§ 1 et 2 : a) Les Etats peuvent en principe et sous certaines conditions 
sanctionner au pénal un fait matériel ou objectif considéré en soi, qu'il procède 
ou non d'une intention délictueuse ou d'une négligence. Le système suédois 
fonctionne avec une présomption qu'il appartient au contribuable de réfuter. 
Toutefois, les règles applicables prévoient certains moyens de défense fondés 
sur des éléments subjectifs. Il faut aussi tenir compte de l'intérêt financier de 
l'Etat : un système d'imposition se fondant principalement sur les renseignements 
fournis par le contribuable ne saurait fonctionner correctement sans une forme 
quelconque de sanction en cas de communication de renseignements incorrects 
ou incomplets. Les présomptions retenues en droit suédois restent donc confinées 
dans des limites raisonnables. 

b) L'article 6 ne peut passer pour exclure en principe que des mesures d'exécution 
soient prises avant que des décisions relatives à des majorations d'impôt ne soient 
devenues définitives. Cependant, considérant qu'une exécution rapide de majora
tions d'impôt peut entraîner des conséquences graves et compromettre la défense 
lors de la procédure en justice ultérieure, les mesures d'exécution doivent être 
confinées dans des limites raisonnables ménageant un juste équilibre entre les 
intérêts en jeu, en particulier lorsqu'elles ont été prises à partir de décisions de 
l'administration fiscale, c'est-à-dire avant qu'un tribunal n'ait statué. L'intérêt 
financier de l'Etat ne saurait justifier en soi l'exécution immédiate de majora
tions d'impôt, car celles-ci ne sont pas conçues comme une source de revenus à 
part entière mais visent à faire pression sur les contribuables. Par ailleurs, il faut 
aussi prendre en compte le point de savoir s'il est possible de récupérer les 
majorations et de revenir à la situation juridique antérieure dans le cas où l'appel 
est couronné de succès. Même si le droit suédois prévoit certaines dispositions à cet 
égard, le remboursement peut ne pas représenter une réparation totale des pertes 
subies et un système qui permet l'exécution de majorations très élevées avant 
qu'un tribunal n'ait statué prête donc à critique. En l'espèce, toutefois, le re
quérant n'a en réalité versé aucune somme. Celui-ci aurait de toute façon été 
déclaré en faillite sur la seule base de la dette fiscale. Dans ces conditions, la 
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possibilité de rembourser toute somme payée constituait une garantie suffisante 
pour protéger ses intérêts. Son droit à la présomption d'innocence n'a donc pas été 
méconnu. 
Conclusion : non-violation (six voix contre une). 

Article 41 : la Cour alloue certaines sommes pour dommage moral ainsi que pour 
frais et dépens. 
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En l 'a f fa ire J a n o s e v i c c. S u è d e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en une c h a m b r e c o m p o s é e de : 

M " " ' S W . THOWASSES, présidente, 

E. PALM, 

M M . GAUKURJÔRUNDSSON, 

R. TÜRMEN, 

C. BÎRSAN, 

J . CASADEVALL, 

R. MARUSTE, juges, 

et de M . M . O'BoYLE, greffier de section, 

Apres en avoir dé l ibère en c h a m b r e du conseil les 10 juin et 9 ju i l le t 2002, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n" 34619/97) d i r igée 

c o n t r e le R o y a u m e de Suède et dont un r e s so r t i s san t de cet E ta t , 

M . Ve l im i r J a n o s e v i c («le r e q u é r a n t » ) , avai t saisi la C o m m i s s i o n 

e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 28 n o v e m b r e 

1996 en ve r tu de l 'ancien ar t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e des 

Droi t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t a l légua i t une a t t e i n t e à ses dro i t s g a r a n t i s par 

l 'ar t icle 6 de la C o n v e n t i o n au mot i f q u e les décis ions prises par 

l ' a d m i n i s t r a t i o n fiscale q u a n t à ses i m p ô t s et ma jo ra t ions d ' impôt 

ava ien t é té e x é c u t é e s avan t q u ' u n t r ibuna l n 'a i t s t a t u é sur le li t ige. 

3. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, da t e 

d ' e n t r é e en v igueu r du Protocole n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 

dudi t Pro tocole ) . 

4. La r e q u ê t e a é té a t t r i b u é e à la p r e m i è r e sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la C o n v e n t i o n ) a é té cons t i tuée 

c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t . 

5. U n e a u d i e n c e s'est dé rou l ée en public au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 26 s e p t e m b r e 2000 (ar t ic le 59 § 2 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement suédois («le Gouvernement») 

M N " I. KALMERBORN, m i n i s t è r e des Affaires é t r a n g è r e s , agent, 

M . A. LENDGREN, m i n i s t è r e de la J u s t i c e , 

M " " ' A. Lu .NDQVlST, m i n i s t è r e d e la J u s t i c e , 

M . P. KENDLUND, m i n i s t è r e des F inances , 

M " " ' M.JÖNSSON, m i n i s t è r e des F inances , conseillers; 
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- pour le requérant 

M. J . THÔRNHAMMAR, 

M""' N . KAMTSAN, 

conseil, 

conseillère. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M. T h ô r n h a m m a r et 

M m c K a l m e r b o r n . 

6. Pa r une décis ion du 26 s e p t e m b r e 2000, p o s t é r i e u r e à l ' aud ience , la 

c h a m b r e a déc l a r é la r e q u ê t e recevable . 

7. Le r e q u é r a n t et le G o u v e r n e m e n t ont déposé des obse rva t ions 

écr i tes su r le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. D é c i s i o n s d e l ' a d m i n i s t r a t i o n f i s c a l e q u a n t a u x i m p ô t s e t 

m a j o r a t i o n s d ' impôt 

8. A l ' a u t o m n e 1995, d a n s le cad re d ' u n e e n q u ê t e de g r a n d e a m p l e u r 

sur les sociétés de taxis , l ' admin i s t r a t ion fiscale (skatlemyndigheten) d u 

d é p a r t e m e n t de S tockholm effectua un cont rô le de la société du 

r e q u é r a n t . Ayan t découver t au cours de ce cont rô le ce r t a ines i r r égu la r i t é s 

dans les déc la ra t ions fiscales pour l 'exercice 1994, l ' admin i s t r a t i on fiscale 

émi t le 1" d é c e m b r e 1995 un rappor t c o m p o r t a n t une notif ication de 

r e d r e s s e m e n t et invita le r e q u é r a n t à p r é s e n t e r ses observa t ions . Celui-ci 

con t e s t a le r appor t et d e m a n d a q u e d ' a u t r e s m e s u r e s d ' e n q u ê t e fussent 

pr ises . 

9. C o m p t e t enu des conclusions du cont rô le et des observat ions d u 

r e q u é r a n t , l ' admin is t ra t ion fiscale - par des décisions des 22 et 27 d é c e m b r e 

1995 — procéda à u n e imposi t ion s u p p l é m e n t a i r e de 286 859 couronnes 

suédoises (SEK) pour ce qui est de l ' impôt sur le revenu, de 192 866 SEK en 

ce qui conce rne la t axe sur la va leur a joutée (mervardesskatt - TVA) et de 

253 783 S E K q u a n t aux cot isat ions pa t rona le s (arbelsgivaravgifter). De plus, 

é t an t d o n n é que les r e n s e i g n e m e n t s fournis pa r l ' intéressé dans ses 

déc la ra t ions fiscales s ' é ta ien t révélés inexacts et qu 'e l le avait p rocédé à u n 

r e d r e s s e m e n t d a n s le cadre d 'une p rocédure d ' imposi t ion d i sc ré t ionna i re , 

l ' admin i s t ra t ion fiscale lui o rdonna de payer des majora t ions d ' impôt 

(skaltetillagg. avgijîstillàgg) co r r e spondan t à 20 ou 40 % du nouveau m o n t a n t 

de l ' impôt à payer , selon le type d ' impôt . Les impôts c o m p l é m e n t a i r e s 

infligés au r e q u é r a n t , in té rê t s et majora t ions compr i s , se m o n t a i e n t a u 

to ta l à 1 0 2 0 3 0 0 SEK, dont 161261 S E K de majora t ion . Les s o m m e s 

relat ives à la T V A et aux cot isa t ions pa t rona l e s é ta ien t exigibles a u 

5 j anv ie r 1996 et celles relat ives à l ' impôt sur le revenu au 10 avril 1996. 
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B. D e m a n d e d e s u r s i s à e x é c u t i o n 

10. Af f i rmant q u e les in fo rma t ions ut i l i sées p a r elle pour calculer 

l ' ass ie t te de sa société é t a i en t inexac tes , le r e q u é r a n t écrivit à 

l ' a d m i n i s t r a t i o n fiscale le 8 m a r s 1996 pour lui d e m a n d e r de revoir ses 

décis ions . C o m m e il r i squa i t d ' ê t r e mis en faillite avan t q u e les 

t r i b u n a u x n ' e u s s e n t s t a t u é su r le point de savoir s'il é ta i t r edevab le de 

l ' impôt , il d e m a n d a é g a l e m e n t un surs is à exécu t ion c o n c e r n a n t les 

s o m m e s exigées . C e t t e r e q u ê t e é t a i t mot ivée pa r le fait q u e ni u n appel à 

un t r i buna l ni u n e d e m a n d e de r é e x a m e n par l ' a d m i n i s t r a t i o n fiscale 

n ' ava i en t en soi d 'effet suspens i f su r l 'obl igat ion de paye r les i m p ô t s e t 

ma jo ra t ions dus p a r su i te des décis ions inc r iminées . 

11. Pa r des l e t t r e s du 19 avril 1996 ad res sées à l 'avocat du r e q u é r a n t , 

l ' a d m i n i s t r a t i o n fiscale r épond i t en ces t e r m e s à la d e m a n d e de sursis à 

exécu t ion : 

«( . . . ) l ' admin i s tra t ion f iscale cons idère q u e les cond i t i ons préa lab les à l'octroi d'un 

sursis à e x é c u t i o n , é n o n c é e s à l 'article 49 , p a r a g r a p h e 1, a l i n é a s 2 o u 3 , d e la loi sur le 

r e c o u v r e m e n t des i m p ô t s [Vppbôrdslagen, 1953:272], sont r e m p l i e s . 

C o n f o r m é m e n t à l 'article 49 , p a r a g r a p h e 2, de ladite loi, l ' adminis trat ion f iscale peut 

e x i g e r d a n s c e r t a i n s cas q u ' u n e s û r e t é soit fournie pour tout m o n t a n t au sujet duque l 

est d e m a n d é un surs is à e x é c u t i o n . 

Eu égard a u x r e n s e i g n e m e n t s f igurant d a n s la d é c l a r a t i o n fiscale [du r e q u é r a n t ] et 

aux a u t r e s c i r c o n s t a n c e s de l'affaire, l ' admin i s tra t ion fiscale cons idère q u e la capac i té 

de payer [du r e q u é r a n t ] susc i t e des d o u t e s s ér i eux . 

L 'admin i s t ra t ion f iscale e s t i m e q u e [le r e q u é r a n t ] doit fournir une s û r e t é pour le 

m o n t a n t (...) au sujet d u q u e l il a d e m a n d é un surs i s à e x é c u t i o n . S e u l e une garant i e 

banca ire sera a c c e p t é e à t i tre de sûre té . 

V o u s ê t e s invi té par la p r é s e n t e à fournir u n e te l l e s û r e t é . V o u s avez pour cela 

jusqu'au 8 mai 1996 au plus tard. 

D a n s le cas où vous ne fourniriez pas la s û r e t é d e m a n d é e d a n s le délai prescrit , 

l 'adminis trat ion fiscale re je t tera i t votre d e m a n d e . » 

12. Pa r des décis ions du 21 m a i 1996, l ' a d m i n i s t r a t i o n fiscale re je ta la 

d e m a n d e du r e q u é r a n t t e n d a n t à l ' ob ten t ion d 'un surs is à exécu t ion car il 

n 'avai t pas fourni de s û r e t é . 

13. Le r e q u é r a n t fit appe l de ces décis ions devan t le t r i buna l 

a d m i n i s t r a t i f (lànsràtten) du d é p a r t e m e n t de S tockho lm, en faisant valoir 

qu ' i l convena i t de le d i s p e n s e r de l 'obl igat ion de fournir u n e s û r e t é et de 

lui acco rde r un sursis à exécu t ion . Ses d e u x d e m a n d e s reposa ien t sur 

l ' a r g u m e n t selon leque l il se ra i t d é r a i s o n n a b l e et c o n t r a i r e à l 'ar t icle 6 

de la C o n v e n t i o n d ' e n g a g e r con t re lui u n e p r o c é d u r e d ' exécu t ion avant 

q u ' u n t r i b u n a l n ' e û t t r a n c h é la ques t i on de savoir s'il é t a i t t e n u de payer 

les s o m m e s en ques t i on . 
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14. P a r des j u g e m e n t s du 11 ju i l le t 1996, le t r i buna l a d m i n i s t r a t i f 

d é p a r t e m e n t a l conf i rma les décis ions pr ises p a r l ' admin i s t r a t i on fiscale 

le 21 mai 1996. Le t r i buna l no ta d ' e m b l é e q u e les condi t ions de forme 

p réa l ab le s à l 'octroi d 'un surs is à exécu t ion , p révues à l 'ar t ic le 49 § 1, 

a l inéa 3, de la loi sur le r e c o u v r e m e n t des i m p ô t s , é t a i en t r empl i e s . 

Toutefo is , souscr ivan t a u x motifs avancés p a r l ' a d m i n i s t r a t i o n fiscale, il 

j u g e a que le r e q u é r a n t ne pour ra i t se voir accorder un tel sursis q u e s'il 

fournissai t u n e s û r e t é . 

15. Le r e q u é r a n t , s ans d o n n e r d e s û r e t é , sollicita l ' au to r i sa t ion de 

fo rmer un recours . Le 21 ma i 1997, la cour admin i s t r a t ive d 'appel 

(kammarràtten) de S tockholm lui refusa la pe rmiss ion de faire appe l des 

j u g e m e n t s du t r ibuna l a d m i n i s t r a t i f d é p a r t e m e n t a l . La C o u r a d m i n i s t r a 

tive s u p r ê m e (regeringsratlen) r e je ta sa d e m a n d e en vue d ' ê t r e habi l i té à 

con t e s t e r la décis ion de la cour d ' appe l le 3 novembre 1998. 

C. P r o c é d u r e d ' e x é c u t i o n 

16. En février 1996 fut e n r e g i s t r é l ' a r r i é ré du r e q u é r a n t en m a t i è r e de 

TVA, de co t i sa t ions p a t r o n a l e s et des m a j o r a t i o n s et i n t é r ê t s y af férents 

décou lan t d e s décis ions de l ' a d m i n i s t r a t i o n fiscale. Les s o m m e s re la t ives à 

l ' impôt su r le revenu n ' é t a i en t exigibles q u ' a u 10 avril 1996. 

17. Le 29 m a r s 1996, le service de l ' exécut ion (kronofogde-myndigheten) du 

d é p a r t e m e n t de S tockholm, r e p r é s e n t a n t l 'E ta t , soumi t u n e d e m a n d e au 

t r ibuna l de dis t r ic t (tingsralten) de H u d d i n g e pour ob ten i r que fût pro

noncée la faillite du r e q u é r a n t . D ' a p r è s u n e déc la ra t ion p r é s e n t é e par 

ce b u r e a u , les impô t s d u s p a r le r e q u é r a n t au 22 m a r s 1996 se m o n t a i e n t 

à 653 144 SEK, y compr i s la péna l i t é pour r e t a r d de p a i e m e n t 

(drqjsmâlsav'gifler) qu i avai t c o m m e n c é à cour i r depu i s la d a t e la plus tardive 

à laquel le le v e r s e m e n t a u r a i t dû ê t r e effectué. C e t t e s o m m e c o m p r e n a i t 

89 323 S E K de majora t ion , plus 6 % de p é n a l i t é de r e t a rd . Le service nota 

q u e , selon les r é su l t a t s d 'une e n q u ê t e , le r e q u é r a n t ne possédai t que 

q u e l q u e s véhicules don t la va leu r é ta i t insuff isante pour couvrir ses d e t t e s . 

18. L ' i n t é r e s sé fut convoqué p a r le t r i buna l de dis t r ic t le 23 avril 1996. 

Le t r i buna l c o m m e n ç a à e x a m i n e r l 'affaire m a i s , sur l ' ins is tance du 

r e q u é r a n t - qui invoqua le fait q u e sa d e m a n d e de surs is à exécu t ion 

é ta i t t ou jours p e n d a n t e d e v a n t l ' a d m i n i s t r a t i o n fiscale - , a j o u r n a la 

p r o c é d u r e de faillite j u s q u ' a u 21 m a i 1996, d a t e à laque l le il t in t une 

seconde aud ience en l 'affaire. Lorsqu ' i l c o m p a r u t devan t le t r i b u n a l , le 

r e q u é r a n t d é c l a r a qu ' i l n ' é ta i t pas en m e s u r e de sat isfai re à la condi t ion 

mise p a r l ' a d m i n i s t r a t i o n fiscale à l 'octroi d ' u n surs is à exécu t ion , à savoir 

fourni r u n e s û r e t é . P a r une décis ion du lOju in 1996, ap r è s avoir re je té u n e 

nouvel le d e m a n d e d ' a j o u r n e m e n t p r é s e n t é e p a r le r e q u é r a n t , le t r i buna l 

de distr ict p rononça la faillite. Il s ' appuya p o u r cela sur le fait q u e , en 
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ve r tu de l 'ar t ic le 103 de la loi sur le r e c o u v r e m e n t des i m p ô t s , le r e q u é r a n t 

é ta i t d a n s l 'obl igat ion de paye r la d e t t e , qu ' i l ne pouvai t fourni r la s û r e t é 

d e m a n d é e p o u r ob ten i r un surs is à exécu t ion e t devai t ê t r e cons idéré 

c o m m e insolvable fau te de posséde r des actifs sa is issables . 

19. Le r e q u é r a n t s ' ad res sa à la cour d ' appe l de Svea (Svea hovratt); il 

a r g u a n o t a m m e n t q u e la décis ion du t r i b u n a l d e d is t r ic t cons t i t ua i t u n e 

viola t ion de l 'ar t icle 6 de la Conven t i on car la p r o c é d u r e d ' exécu t ion avai t 

pu se poursu iv re sans que c o m p t e fût t enu du fait qu ' i l avait con tes t é 

les décis ions de l ' a d m i n i s t r a t i o n fiscale ex igean t de lui des impô t s et 

ma jo ra t ions . 

20. La cour d ' appe l d é b o u t a le r e q u é r a n t le 18 j u i n 1996. La C o u r 

s u p r ê m e (Hogsia domstolen) lui refusa le 18 s e p t e m b r e 1996 l ' au to r i sa t ion 

de c o n t e s t e r la décis ion de la cour d ' appe l . 

21 . Selon un r a p p o r t du syndic de faillite du 30 j a n v i e r 1998, le 

r e q u é r a n t avait vendu tous ses véhicules , à l ' except ion d ' une vo i tu re qui 

lui avait é té louée et n 'ava i t pas de va leu r rés idue l le , p e u avan t qu ' i l ne fût 

déc la ré en faillite. La va leu r des a u t r e s actifs é n u m é r é s d a n s le bi lan de 

l iqu ida t ion é ta i t e s t i m é e à 8 800 SEK, alors q u e la d e t t e se m o n t a i t à 

1 690 000 S E K environ. 

22. Le 18 février 1998, la p r o c é d u r e de faillite fut close pa r m a n q u e 

d 'act ifs . 

23 . C o n f o r m é m e n t à l 'ar t ic le 3 de la loi sur la p resc r ip t ion des 

c r éances fiscales (Lagen om preskription av skattefordringar m.m., 1982:188), la 

to ta l i t é de la d e t t e fut p re sc r i t e le 31 d é c e m b r e 2001 , à la fin de la 

c i n q u i è m e a n n é e su ivant la d a t e à laquel le elle é ta i t exigible . 

D . P r o c é d u r e p é n a l e 

24. Le 30 oc tobre 1997, le t r i b u n a l de d is t r ic t c o n d a m n a le r e q u é r a n t à 

dix mois d ' e m p r i s o n n e m e n t pour f raude fiscale (skaltebedrageri) et faux en 

éc r i t u r e s c o m p t a b l e s (bokfdringsbrott). La f raude fiscale po r t a i t sur la T V A 

s u s m e n t i o n n é e . La c o n d a m n a t i o n se fondait sur les r e n s e i g n e m e n t s 

o b t e n u s pa r l ' a d m i n i s t r a t i o n fiscale lors de son cont rô le de la société d e 

taxis du r e q u é r a n t et sur ceux qui figuraient d a n s ses déc l a r a t i ons fiscales. 

25. La cour d ' appe l conf i rma ce j u g e m e n t le 16 n o v e m b r e 1998. Le 

r e q u é r a n t se vit re fuser l ' au to r i sa t ion de saisir la C o u r s u p r ê m e le 4 m a r s 

1999. 

E. S u i t e d e la p r o c é d u r e c o n c e r n a n t l e s i m p ô t s e t m a j o r a t i o n s 

d ' i m p ô t 

26. C o m m e ind iqué plus h a u t , le r e q u é r a n t d e m a n d a le 8 m a r s 1996 

à l ' a d m i n i s t r a t i o n fiscale de revoir ses décis ions re la t ives aux impô t s 
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et ma jo ra t ions d ' impô t . D a n s u n e l e t t r e du 23 avril 1996, il se ré fé ra à 

l ' o rdonnance du m ê m e j o u r du t r i b u n a l de d is t r ic t a j o u r n a n t la p ro 

c é d u r e de faillite ( p a r a g r a p h e 18 ci-dessus) en ins i s t an t sur la nécess i té 

d 'un r é e x a m e n à bre f dé la i de la p a r t de l ' a d m i n i s t r a t i o n fiscale. Le 

24 février 1999, celle-ci - r e l e v a n t q u e le r e q u é r a n t avai t fait appe l des 

décis ions re la t ives aux impôts et ma jo ra t i ons d ' i m p ô t - conf i rma ses 

décis ions a n t é r i e u r e s et refusa de les modif ier . En c o n s é q u e n c e , 

l 'affaire fut a u t o m a t i q u e m e n t dé fé rée au t r i buna l a d m i n i s t r a t i f d é p a r t e 

m e n t a l . 

27. Le 30 aoû t 2000, le r e q u é r a n t sollicita la t e n u e d ' une a u d i e n c e au 

cours de laquel le c e r t a i n s t é m o i n s p o u r r a i e n t ê t r e e n t e n d u s . A u n e d a t e 

u l t é r i e u r e , s u r une d e m a n d e de préc is ions é m a n a n t du t r i buna l 

a d m i n i s t r a t i f d é p a r t e m e n t a l , le r e q u é r a n t d é c l a r a q u ' u n e a u d i e n c e 

n ' é t a i t pas nécessa i re pour la ques t ion de l ' éva lua t ion des ma jo ra t i ons 

d ' impô t , ma i s pour q u e le t r i buna l pût e n t e n d r e des t é m o i g n a g e s au 

sujet des r e n s e i g n e m e n t s sur lesquels é t a i en t fondées les décis ions 

fiscales. Le t r i b u n a l a d m i n i s t r a t i f d é p a r t e m e n t a l in fo rma le r e q u é r a n t , 

pa r une l e t t r e du 5 s e p t e m b r e 2001 , qu ' i l ne lui s embla i t pas ut i le de 

t en i r u n e a u d i e n c e et enjoigni t à l ' in té ressé de c o m m u n i q u e r ses 

observa t ions finales p a r écr i t . 

28. P a r des j u g e m e n t s d u 7 d é c e m b r e 2001 , le t r i buna l a d m i n i s t r a t i f 

d é p a r t e m e n t a l conf i rma les décis ions de l ' a d m i n i s t r a t i o n fiscale des 22 

et 27 d é c e m b r e 1995 et r e j e t a la d e m a n d e du r e q u é r a n t t e n d a n t à la 

t e n u e d ' une aud i ence , cons idé ran t q u e les r e n s e i g n e m e n t s sur lesquels 

se fondaient les décis ions a t t a q u é e s é t a i en t fiables et m o n t r a i e n t q u e le 

r evenu du r e q u é r a n t et les i m p ô t s en cause n e pouva ien t ê t r e éva lués 

au moyen des in fo rma t ions figurant d a n s les déc l a r a t i ons fiscales. 

L ' a d m i n i s t r a t i o n fiscale avait donc eu de bonnes ra i sons de p rocéde r à 

u n e impos i t ion d i sc ré t i onna i r e sur la base des r e n s e i g n e m e n t s o b t e n u s 

lors du con t rô le fiscal. De p lus , les m o n t a n t s exigés du r e q u é r a n t ne 

pouva ien t ê t r e cons idé rés c o m m e excessifs. C o n c e r n a n t les majo

ra t ions d ' impô t , le t r i b u n a l a d m i n i s t r a t i f d é p a r t e m e n t a l s ' appuya 

l a r g e m e n t su r les a r r ê t s d e la C o u r s u p r ê m e d u 29 n o v e m b r e 2000 

et de la C o u r a d m i n i s t r a t i v e s u p r ê m e du 15 d é c e m b r e 2000 (para 

g r a p h e s 51-55 c i -dessous) , et conclut q u e les d isposi t ions de la légis

la t ion suédoise en m a t i è r e de ma jo ra t i ons d ' i m p ô t é t a i en t conformes à 

la Conven t i on . Le t r i buna l cons idé ra qu ' i l y avait eu su f f i s amment de 

ra isons de déc ide r les ma jo ra t i ons en cause et q u e nu l n ' ava i t d é m o n t r é 

l ' ex is tence de bases légales a u t o r i s a n t à les r e m e t t r e . A cet é g a r d , il 

r e j e t a l ' a r g u m e n t du r e q u é r a n t selon l eque l la d u r é e p r é t e n d u m e n t 

excessive de la p r o c é d u r e cons t i t ua i t en soi un mot i f de r e m i s e des 

ma jo ra t ions . 

29. Le r e q u é r a n t saisit la cour a d m i n i s t r a t i v e d ' appe l , devan t laquel le 

le litige est a c t u e l l e m e n t p e n d a n t . 
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II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. I m p ô t s e t m a j o r a t i o n s d ' i m p ô t 

30. Les d isposi t ions re la t ives aux i m p ô t s et ma jo ra t ions d ' impôt 

p e r t i n e n t e s en l 'espèce se t rouven t p o u r l 'essent iel d a n s la loi sur 

l ' impôt (Taxerings lagen, 1990:324), d a n s les d e u x lois sur la t axe su r la 

va l eu r a jou tée (TVA) (Lagen om mervdrdeskatl, 1968:430, r e m p l a c é e p a r la 

loi Mervardesskatlelagen, 1994:200) et d a n s la loi sur le r e c o u v r e m e n t des 

co t i sa t ions sociales a u p r è s des e m p l o y e u r s (Lagen om uppbôrd av 

socialavgifter J'ràn arbetsgivare, 1984:688). Les q u e s t i o n s d ' impos i t ion et de 

ma jo ra t ions d ' impô t sont t r a i t ées de m a n i è r e t rès p roche d a n s les 

d iverses lois. C 'es t pou rquo i il n 'es t fait r é fé rence ci-dessous q u ' a u x 

disposi t ions de la loi sur l ' impôt . La loi sur le r e c o u v r e m e n t des 

co t i sa t ions sociales a u p r è s des emp loyeu r s et c e r t a ines p a r t i e s de la loi 

de 1994 su r la T V A ont é té r e m p l a c é e s p a r la loi sur le p a i e m e n t des 

impô t s (Skaltebelalningslagen, 1997:483) à c o m p t e r du 1" n o v e m b r e 1997. 

E t a n t d o n n é q u ' a u c u n e modif icat ion f o n d a m e n t a l e n ' a é t é i n t r o d u i t e par 

l ' adopt ion de la loi su r le p a i e m e n t des impô t s ou l ' a m e n d e m e n t de la loi 

sur l ' impôt , l 'exposé qui sui t décr i t tou t à la fois le sys t ème ac tue l et celui 

qui é t a i t en v igueur à l ' époque des faits . 

31 . L ' impô t sur le revenu , la T V A et les co t i sa t ions p a t r o n a l e s sont 

tous fixés pa r l ' admin i s t r a t i on fiscale d é p a r t e m e n t a l e , à laquel le les 

con t r i buab l e s sont t e n u s de fournir les r e n s e i g n e m e n t s nécessa i res au 

calcul de l ' impôt . Afin q u e des i n fo rma t ions suff isantes et co r rec tes 

soient o b t e n u e s en t e m p s voulu, q u e l q u e s disposi t ions p révo ien t q u e , 

d a n s c e r t a i n e s c i rcons tances , l ' a d m i n i s t r a t i o n fiscale peu t infliger au 

con t r i buab l e une péna l i t é sous forme de ma jo ra t i on d ' impô t . 

32. Les majora t ions ont é té i n t rodu i t e s d a n s la législat ion suédoise en 

1971. Les disposi t ions y af férentes sont e n t r é e s en v igueur le 1" j anv ie r 

1972, en m ê m e t e m p s q u e la nouvelle loi sur les infractions fiscales. 

D ' a p r è s les t r avaux p r é p a r a t o i r e s (projet d e loi 1971:10), la ré forme visait 

p r i n c i p a l e m e n t à c r ée r un sys tème de péna l i t é s plus efficace et plus j u s t e 

q u e l 'ancien, qui é ta i t e n t i è r e m e n t fondé su r les sanct ions péna les fixées 

pa r les t r i b u n a u x jud ic ia i res à l ' issue d ' une e n q u ê t e policière et de 

poursu i t e s . C o n t r a i r e m e n t a u x péna l i t és s a n c t i o n n a n t les infractions 

fiscales, les nouvel les majora t ions deva ien t ê t r e fixées u n i q u e m e n t à pa r t i r 

de c r i t è res objectifs et donc sans t en i r c o m p t e de q u e l q u e forme q u e ce soit 

d ' i n t en t ions dé l ic tueuses ou de négl igences de la par t du con t r ibuab le . O n a 

pensé que l 'ancien sys tème ne fonct ionnai t pas de façon sa t i s fa isante ca r un 

g r a n d n o m b r e de déc la ra t ions fiscales c o n t e n a i e n t des r e n s e i g n e m e n t s 

incor rec ts a lors q u e r e l a t i vemen t peu de p e r s o n n e s é t a i en t inculpées 

d ' infract ions fiscales. Depu i s la mise en p lace du nouveau sys tème , seules 

les infract ions fiscales graves d o n n e n t lieu à des poursu i t e s . 
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33. U n c o n t r i b u a b l e se voit infliger une ma jo ra t i on d ' impôt d a n s d e u x 

c a s : lorsqu' i l a c o m m u n i q u é , d a n s u n e déc l a r a t i on fiscale ou t o u t e a u t r e 

déc l a r a t i on éc r i t e , des in fo rma t ions p e r t i n e n t e s pour le calcul de l ' impôt 

qu i se révè len t incor rec tes ( chap i t r e 5, a r t ic le 1, de la loi sur l ' impôt) ou 

lorsque l ' a d m i n i s t r a t i o n fiscale, ap r è s u n e impos i t ion d i s c r é t i o n n a i r e , 

décide de ne pas s ' appuye r su r la déc l a r a t i on fiscale ( chap i t r e 5, a r t ic le 2) . 

Il y a lieu à ma jo ra t ion d ' impô t non s e u l e m e n t en cas de déc l a r a t i on 

incor rec te m a i s é g a l e m e n t en cas de d i s s imu la t ion , en tou t ou p a r t i e , 

d ' é l é m e n t s p e r t i n e n t s . Toute fo i s , les d é c l a r a t i o n s inco r rec t e s ne d o n n e n t 

pas lieu à une sanc t ion péna le : si le con t r i buab l e a c l a i r e m e n t r e n d u 

c o m p t e des c i r cons tances factuel les ma i s n ' en a pas t i ré les bonnes 

déduc t ions sur le p lan j u r i d i q u e , il n 'y a pas de ma jo ra t ion . C 'es t à 

l ' a d m i n i s t r a t i o n fiscale qu ' i l i ncombe d e p rouve r q u e les r e n s e i g n e m e n t s 

sont incor rec t s . Elle p rocède à une imposi t ion d i sc ré t i onna i r e lo rsque le 

con t r i buab l e a fourni des r e n s e i g n e m e n t s si insuff isants qu 'e l l e ne peu t 

s 'en servir pour fixer le m o n t a n t de l ' impôt ou lorsqu' i l n 'a pas r emp l i de 

déc l a r a t i on fiscale en dép i t d 'un r appe l à cet effet ( chap i t r e 4, a r t ic le 3 ) . 

En ce d e r n i e r cas , la décision d ' infl iger une ma jo ra t ion est a n n u l é e si le 

con t r ibuab le r empl i t u n e déc l a r a t i on fiscale d a n s u n c e r t a i n dé la i . La 

ma jo ra t ion co r r e spond à 40 % soit de l ' impôt sur le revenu q u e 

l ' admin i s t r a t i on fiscale aura i t m a n q u é à ex iger si elle s 'é ta i t fiée a u x 

r e n s e i g n e m e n t s incor rec t s , soit de l ' impôt sur le r evenu fixé dans le 

cad re de l ' imposi t ion d i s c r é t i onna i r e . Les d ispos i t ions c o r r e s p o n d a n t e s 

c o n c e r n a n t la T V A et les co t i sa t ions p a t r o n a l e s prévoient q u e la 

ma jo ra t ion soit de 20 % de l ' impôt s u p p l é m e n t a i r e exigé du c o n t r i b u a b l e . 

Dans ce r t a ines c i r cons tances , les t aux app l iqués sont de 20 % ou 10 % 

selon le type d ' i m p ô t . 

34. Parfois , a u c u n e ma jo ra t ion n 'es t infligée m ê m e lorsque le 

c o n t r i b u a b l e a fourni des r e n s e i g n e m e n t s e r r o n é s . C 'es t le cas pa r 

e x e m p l e lo r sque l ' admin i s t r a t i on fiscale a r e d r e s s é des e r r e u r s de calcul 

ou d ' é c r i t u r e év iden tes , lo rsque les r e n s e i g n e m e n t s on t é té cor r igés ou 

a u r a i e n t pu l ' ê t re à l ' a ide d e c e r t a i n s d o c u m e n t s d e v a n t se t rouve r à sa 

d isposi t ion , c o m m e la déc l a r a t i on de r evenus é m a n a n t de l ' employeur , ou 

lorsque le c o n t r i b u a b l e a rectifié les r e n s e i g n e m e n t s s p o n t a n é m e n t 

( chap i t r e 5, a r t ic le 4 ) . 

35. De plus, d a n s ce r t a ins cas , la ma jo ra t ion fait l 'objet d ' une r emise . 

C 'es t ainsi que les con t r ibuab les ne sont pas t enus de payer u n e majora

tion lorsqu' i ls sont excusables de n 'avoir pas fourni des in fo rmat ions 

cor rec tes ou r emp l i une déc la ra t ion fiscale à cause de leur âge , d ' une 

ma lad i e , de leur m a n q u e d ' expér ience ou a u t r e s ra i sons c o m p a r a b l e s . La 

ma jo ra t ion doi t aussi ê t r e r emise lorsque ces exigences n 'on t pas é t é 

sat isfai tes en ra ison de la n a t u r e des r e n s e i g n e m e n t s en cause ou a u t r e s 

c i rcons tances spécia les , ou lorsqu' i l sera i t m a n i f e s t e m e n t d é r a i s o n n a b l e 

d ' infl iger une tel le péna l i t é (chapi t re 5, a r t ic le 6) . L 'express ion « n a t u r e 
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des r e n s e i g n e m e n t s » couvre e s sen t i e l l emen t les cas où le con t r ibuab le a dû 

éva luer une ques t ion fiscale objec t ivement complexe . Selon les t r avaux 

p r é p a r a t o i r e s (projet de loi 1991/92:43, p . 88) , les t e r m e s « m a n i f e s t e m e n t 

d é r a i s o n n a b l e » dés ignen t des s i tua t ions où l 'infliction d ' une majora t ion 

serai t d i sp ropor t i onnée à la fau te i m p u t a b l e au con t r ibuab le ou 

inaccep tab le pour d ' a u t r e s ra isons . Si les faits de la cause l 'exigent , 

l ' admin i s t r a t ion fiscale doit t en i r c o m p t e des disposi t ions sur la r emise 

m ê m e lorsque le con t r i buab l e n ' a fo rmulé a u c u n e d e m a n d e spécifique en 

ce sens ( chap i t r e 5, ar t ic le 7). N é a n m o i n s , il incombe en pr inc ipe au 

con t r i buab l e de m o n t r e r qu' i l exis te un mot i f valable de r e m e t t r e une 

majora t ion . 

36 . S'il est m é c o n t e n t d 'une décis ion c o n c e r n a n t les impô t s et 

ma jo ra t ions d ' impôt , le con t r ibuab le peu t , avan t la fin de la c inqu i ème 

a n n é e suivant celle de l ' imposi t ion, d e m a n d e r à l ' admin i s t r a t i on fiscale de 

revoir sa décision (chap i t re 4, ar t ic les 7 et 9) . U n e décision afférente à u n e 

ma jo ra t ion peut é g a l e m e n t ê t re revue à la d e m a n d e du con t r ibuab le ap rès 

l ' expira t ion de ce déla i si la décis ion re la t ive à la ques t ion fiscale sous-

j a c e n t e n 'es t pas encore d e v e n u e définit ive (chap i t re 4, ar t ic le 11). 

L ' a d m i n i s t r a t i o n fiscale peu t aussi déc ider de sa p rop re ini t ia t ive de revoir 

l 'une de ses décisions a n t é r i e u r e s . U n e révision au d é t r i m e n t du cont r i 

buab le doit avoir lieu avan t la fin d e l ' année su ivant celle d e l ' imposi t ion, 

sauf si le con t r ibuab le a, e n t r e a u t r e s , fourni des r e n s e i g n e m e n t s incorrec ts 

au cours de la p rocédure fiscale ou négl igé de r empl i r une déc la ra t ion 

fiscale ou de c o m m u n i q u e r les in fo rma t ions d e m a n d é e s ; en pare i l cas , le 

délai exp i re n o r m a l e m e n t à la lin de la c inqu i ème a n n é e suivant l ' année 

d ' impos i t ion (chap i t re 4, ar t ic les 7 et 14-19). 

37. Il est é g a l e m e n t possible de faire appe l d ' une décision de 

l ' a d m i n i s t r a t i o n fiscale d e v a n t un t r i b u n a l a d m i n i s t r a t i f d é p a r t e m e n t a l . 

C o m m e p o u r les d e m a n d e s de révision, le r ecours doit ê t r e formé avant 

la fin de la c i n q u i è m e a n n é e su ivant l ' année de l ' imposi t ion ( chap i t r e 6, 

a r t ic les 1 et 3) , sauf s'il conce rne u n e ma jo ra t i on fondée su r u n e décis ion 

fiscale non encore définit ive ( chap i t r e 6, ar t ic le 4) . A la su i te du recours , 

l ' a d m i n i s t r a t i o n fiscale doit revoir sa décis ion dès q u e possible et, si elle 

déc ide d e la modif ier c o n f o r m é m e n t à la d e m a n d e du con t r i buab l e , l 'appel 

devien t nu l ( chap i t r e 6, a r t ic le 6) . Si la décis ion n 'es t pas a m e n d é e en ce 

sens , l 'appel est déféré au t r ibuna l a d m i n i s t r a t i f d é p a r t e m e n t a l . En cas de 

ra i sons spéc ia les , l ' a d m i n i s t r a t i o n fiscale p e u t t r a n s m e t t r e le r e cou r s à ce 

t r i b u n a l sans revoir le m o n t a n t calculé ( chap i t r e 6, a r t ic le 7). Peuven t 

e n s u i t e ê t r e saisies u n e cour a d m i n i s t r a t i v e d ' appe l a ins i q u e , sous 

rése rve du respec t des condi t ions d ' a u t o r i s a t i o n r equ i ses , la Cour 

a d m i n i s t r a t i v e s u p r ê m e . 

38. La ma jo ra t i on d ' i m p ô t est liée à l ' impôt su r lequel elle por te en ce 

sens q u ' u n e object ion émise avec succès à l ' encon t re de l ' impôt en cause a 

u n effet a u t o m a t i q u e su r la ma jo ra t ion , qui est r é d u i t e en p ropor t ion 
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(chap i t r e 5, a r t ic le 11). La ma jo ra t ion peu t toutefois ê t r e con t e s t ée 

s é p a r é m e n t s'il ex i s t e d e s moti fs de la r é d u i r e ou d e la r e m e t t r e (voir ci-

dessus ) . 

39. Lo r sque la p r o c é d u r e devan t u n t r i b u n a l admin i s t ra t i f d é p a r t e 

m e n t a l ou u n e cou r a d m i n i s t r a t i v e d ' appe l por te sur une ma jo ra t ion 

d ' impô t , l ' appe lan t a d ro i t à u n e a u d i e n c e ( chap i t r e 6, a r t ic le 24) . 

B. R e c o u v r e m e n t d e l ' impôt 

40. A l ' époque des fai ts , le r e c o u v r e m e n t des impô t s et ma jo ra t ions 

d ' i m p ô t é t a i t régi pa r la loi sur le r e c o u v r e m e n t des i m p ô t s , la loi de 1994 

su r la T V A et la loi su r le r e c o u v r e m e n t des co t i sa t ions sociales a u p r è s des 

e m p l o y e u r s . Les d ispos i t ions de ces lois p e r t i n e n t e s p o u r l 'espèce é t a n t 

t r è s p roches , seules celles de la loi sur le r e c o u v r e m e n t des i m p ô t s sont 

exposées c i -dessous. Depu i s le 1 e r n o v e m b r e 1997, le r e c o u v r e m e n t des 

i m p ô t s est régi p a r la loi sur le p a i e m e n t des impô t s , qu i r e n f e r m e pour 

l ' essent ie l les m ê m e s règles que la loi sur le r e c o u v r e m e n t des i m p ô t s . 

4 1 . U n e d e m a n d e de r é e x a m e n ou un recours con t re u n e décision 

c o n c e r n a n t des i m p ô t s et ma jo ra t ions d ' impô t n ' a pas d'effet suspens i f 

sur l 'obl igat ion faite au con t r i buab l e de payer les s o m m e s d u e s 

(ar t ic le 103 de la loi su r le r e c o u v r e m e n t des i m p ô t s , et c h a p i t r e 5, 

ar t ic le 13, de la loi su r l ' impô t ) . 

42. Toutefois , l ' admin i s t r a t ion fiscale peu t accorder un sursis à 

exécut ion s 'agissant du p a i e m e n t des impôts et ma jora t ions d ' impôt 

lorsque l 'une des trois condi t ions su ivantes est r e m p l i e : 1) on peu t 

suppose r que le m o n t a n t d e m a n d é au con t r ibuab le se ra rédui t ou r emis , 2) 

l 'issue de l'affaire est i nce r t a ine , ou 3) le p a i e m e n t d e la s o m m e en ques t ion 

e n t r a î n e r a i t un pré judice cons idérab le pour le con t r ibuab le ou pa r a î t r a i t 

injuste pour tou te a u t r e ra ison (art icle 49 § 1 de la loi sur le r e couv remen t 

des impôts ) . D ' ap rè s les t r avaux p r épa ra to i r e s , la d e u x i è m e condi t ion est 

r empl ie non s e u l e m e n t lo r squ 'une issue favorable au con t r ibuab le est 

tou t aussi p robab le q u ' u n e issue défavorable , mais aussi lorsqu' i l est plus 

v ra i semblab le q u e la p rocédure abou t i r a au rejet des d e m a n d e s du 

con t r ibuab le q u e l ' inverse. En revanche , a u c u n surs is n 'es t accordé si la 

d e m a n d e de r é e x a m e n ou l 'appel a peu de chances d ' abou t i r (projet de loi 

1989/90:74, p . 340) . C o m m e e x e m p l e de «pré jud ice cons idé rab le» , on peut 

c i ter le cas de la v e n t e forcée des b iens i m m e u b l e s ou d e l ' en t repr i se d u 

con t r ibuab le ou d ' au t r e s de ses b iens r evê tan t u n e g r a n d e i m p o r t a n c e pour 

sa s i tua t ion f inancière et ses moyens d 'exis tence (ibidem, pp . 342-343). 

4 3 . D a n s les cas où la d e u x i è m e ou la t r o i s i è m e cond i t ion ci-dessus est 

appl icab le , si l 'on p e u t suppose r - en ra ison de la s i t ua t ion du con t r i buab l e 

ou d ' a u t r e s c i r cons tances - que le m o n t a n t p o u r lequel un surs is à 

exécu t ion est sollicité ne s e r a pas d û m e n t payé , la d e m a n d e ne p e u t ê t r e 

accueil l ie sauf si le c o n t r i b u a b l e fourni t u n e g a r a n t i e b a n c a i r e ou a u t r e 
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s û r e t é p o u r la s o m m e d u e . Toutefo is , m ê m e en ce cas , le surs is peu t ê t r e 

accordé sans s û r e t é si le m o n t a n t en cause est m i n i m e ou s'il ex is te 

d ' a u t r e s ra isons spécia les d ' ag i r ainsi (ar t ic le 49 § 2). 

44. La C o u r a d m i n i s t r a t i v e s u p r ê m e s'est p e n c h é e su r l ' appl ica t ion de 

l 'ar t icle 49 de la loi sur le r e c o u v r e m e n t des i m p ô t s d a n s un a r r ê t du 

17 n o v e m b r e 1993 (affaire n° 2309-1993, pub l iée d a n s Regeringsràttens 

Arsbok [RA) 1993 réf. 89) . D a n s ce t t e affaire, l ' a d m i n i s t r a t i o n na t iona l e 

des i m p ô t s (riksskatteverket) et la cour a d m i n i s t r a t i v e d ' appe l ont j u g é q u e 

la socié té r e q u é r a n t e - qui avai t fait appe l de la décis ion pr i se pa r 

l ' a d m i n i s t r a t i o n na t iona le des i m p ô t s d e lui infliger c e r t a i n s i m p ô t s sur 

l ' énerg ie et des i n t é r ê t s pour un m o n t a n t to ta l de 6 400 000 S E K environ 

- ne pouvai t bénéficier d 'un sursis à exécu t ion . La C o u r a d m i n i s t r a t i v e 

s u p r ê m e a toutefois relevé qu ' i l ex is ta i t u n e c e r t a i n e i nce r t i t ude q u a n t à 

la ques t i on c e n t r a l e de l 'affaire - celle de savoir si le r evenu en ques t i on 

é ta i t b ien soumis à impos i t ion - et q u e l ' impôt fixé r e p r é s e n t a i t une 

s o m m e cons idé rab le . C 'es t pou rquo i elle a j u g é d é r a i s o n n a b l e d ' ex iger le 

p a i e m e n t d e c e t t e s o m m e avan t q u ' u n t r i b u n a l eû t d é t e r m i n é si la société 

r e q u é r a n t e é ta i t redevable de l ' impôt . N o t a n t q u e la société devai t en 

pr inc ipe fournir u n e s û r e t é , la C o u r a d m i n i s t r a t i v e s u p r ê m e a néan 

moins t enu c o m p t e du fait que la C o u r a d m i n i s t r a t i v e d ' appe l devai t 

r e n d r e r a p i d e m e n t sa décis ion q u a n t à l ' a s su je t t i s semen t à l ' impôt et 

qu ' i l ex is ta i t donc des ra i sons spécia les de ne pas d e m a n d e r de sû re t é . 

Dès lors, la société r e q u é r a n t e a bénéficié d ' un surs is à exécu t ion sans 

avoir à fournir de s û r e t é p e n d a n t un dé la i d 'un mois à c o m p t e r de la d a t e 

de l ' a r r ê t de la C o u r a d m i n i s t r a t i v e d ' appe l . 

45 . U n con t r i buab l e peu t invi ter l ' a d m i n i s t r a t i o n fiscale à revoir sa 

décis ion en m a t i è r e de surs is à exécu t ion et faire appe l de c e t t e décision 

d e v a n t un t r i b u n a l a d m i n i s t r a t i f d é p a r t e m e n t a l . La p r o c é d u r e est p o u r 

l ' essent ie l i d e n t i q u e à celle suivie p o u r les d e m a n d e s de r é e x a m e n et les 

appels c o n c e r n a n t les ques t i ons fiscales pr inc ipa les (ar t ic les 84, 96 et 99 

de la loi sur le r e c o u v r e m e n t des i m p ô t s ; voir les p a r a g r a p h e s 36-37 ci-

des sus ) . Les cours a d m i n i s t r a t i v e s d ' appe l et la C o u r a d m i n i s t r a t i v e 

s u p r ê m e ne p e u v e n t ê t r e saisies q u e sur au to r i s a t i on (ar t ic le 102). 

C. E x é c u t i o n e t fa i l l i t e 

46. Les services de l ' exécut ion sont t e n u s , si la d e m a n d e leur en est faite, 

de p r e n d r e des m e s u r e s d ' exécu t ion à l ' égard d 'un d é b i t e u r m ê m e si la 

décision de l ' admin i s t r a t ion fiscale c o n c e r n a n t les impôts et ma jora t ions 

d ' impôt n 'est pas définitive (chap i t re 3 , a r t ic le 1, et c h a p i t r e 4, ar t ic le l , d u 

code d ' exécu t ion - Utsbkningsbalken - , c o m b i n é s avec les ar t ic les 59 et 103 d e 

la loi su r le r e c o u v r e m e n t des i m p ô t s ; ces d e r n i è r e s disposi t ions ont é té 

r e m p l a c é e s p a r des disposi t ions s imi la i res de la loi sur le p a i e m e n t des 
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impô t s ) . Si le d é b i t e u r ne possède pas suf f i samment de biens sais issables , le 

service de l ' exécut ion peu t d e m a n d e r à un t r ibuna l de dis t r ic t de le déc la re r 

en faillite. Le d é b i t e u r est n o r m a l e m e n t cons idéré c o m m e insolvable si l'on 

découvre , lors de t en t a t i ve s de sa is ie-exécut ion m e n é e s au cours des six 

mois p r é c é d a n t la p r é s e n t a t i o n de la d e m a n d e de faillite, q u e ses actifs ne 

suffisent pas au p a i e m e n t de la to ta l i té de la d e t t e ( chap i t r e 2, ar t ic le 8, de la 

loi sur la faillite - Konkurslagcn 1987:672). Si la masse des b iens de la faillite 

est insuffisante pour r e m b o u r s e r tous les frais de faillite, ex i s t an t s et à 

venir , et a u t r e s d e t t e s du failli, il est mis lin à la p rocédure de faillite 

(chapi t re 10, ar t ic le 1, de la loi sur la faill i te). 

47. L o r s q u ' u n e d e m a n d e de faillite se fonde sur u n e d e t t e fiscale fixée 

pa r une décision non encore défini t ive, le t r i b u n a l s t a t u a n t sur la d e m a n d e 

doit p rocéde r à une éva lua t ion i n d é p e n d a n t e de la d e t t e a l léguée en 

t e n a n t c o m p t e des é l é m e n t s de p reuve fournis dans le c ad re de la 

p r o c é d u r e de faillite. Il doit donc faire u n e prévision q u a n t à l ' issue de la 

p r o c é d u r e d ' impos i t ion en cours ( a r r ê t de la C o u r s u p r ê m e du 9 juin 1981, 

affaire n" Ô 734/80) . 

48. E t an t donné q u e les impôts et majora t ions d ' impôt sont à payer 

m ê m e si la décision de l ' admin is t ra t ion fiscale n 'es t pas définitive, 

ce t t e décision peu t ê t r e ré formée ou a n n u l é e après le p a i e m e n t des 

m o n t a n t s pe r t i nen t s . En ce cas, le t rop-perçu est r e m b o u r s é avec in t é rê t s 

(chapi t re 18, art icle 2, et chap i t r e 19, ar t icles 1 et 12, de la loi sur le paie

men t des impôts ) . Si une saisie a é té exécu tée sur les biens du con t r ibuab le 

ou si celui-ci a é té déc la ré en faillite en raison de la d e t t e fiscale, le m a n d a t de 

saisie ou la décision d e faillite sont annu lé s en appel . Si ce m a n d a t ou ce t t e 

décision sont définitifs, le con t r ibuab le peut ob ten i r , sur d e m a n d e , le rc-

e x a m e n de l'affaire et l ' annula t ion du m a n d a t ou de la décision (chapi t re 58 

du code de p rocédure judic ia i re - Rallegàngsbalken). T o u t bien saisi sera 

alors si possible r e s t i t ué a u con t r ibuab le (chapi t re 3, ar t icle 22, du code 

d ' exécu t ion) . La m ê m e chose vaut pour les biens qui font pa r t i e de la masse 

de la faillite pour a u t a n t qu ' i l s ne sont pas nécessa i res au p a i e m e n t des frais 

de faillite et a u t r e s d e t t e s (chapi t re 2, ar t icle 25, de la loi sur la faillite). Si le 

produi t de la ven te de ses biens a servi à r e m b o u r s e r la de t t e fiscale a l léguée , 

le con t r ibuab le touche une i n d e m n i t é . En o u t r e , ce d e r n i e r peu t i n t en t e r une 

action en d o m m a g e s et i n t é rê t s con t r e l 'Eta t pour le préjudice financier 

décou lan t de la saisie ou de la faillite (chapi t re 3, ar t icle 2, de la loi sur la 

responsabi l i té civile -Skadestândslagen, 1972:207), au mot i f q u e les au to r i t é s 

ou les t r i bunaux ont c o m m i s une e r r e u r ou une négl igence. 

D. I n f r a c t i o n s f i s c a l e s 

49. U n e p r o c é d u r e péna le peut ê t r e e n g a g é e à l ' encon t re d ' un 

con t r ibuab le qui a fourni des r e n s e i g n e m e n t s incorrec ts à l ' admin i s t r a t i on 

fiscale ou qu i n ' a pas r emp l i de déc la ra t ion fiscale ou a u t r e d o c u m e n t 
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s imi la i re , dans le but de f rauder . Si le con t r ibuab le a agi i n t e n t i o n n e l l e m e n t 

avec la conséquence q u ' o n ne lui a pas r éc l amé un impôt suffisant, il est 

inculpé de fraude fiscale. Il peu t ê t r e c o n d a m n é à diverses pe ines , a l lant 

d ' u n e a m e n d e pour infract ion m i n e u r e à un e m p r i s o n n e m e n t de six ans 

au m a x i m u m en cas de f raude fiscale aggravée (art icles 2 à 4 de la loi 

sur les infract ions fiscales - Skattebrottslagen 1971:69). S'il appa ra î t q u e le 

con t r i buab l e a c o m m u n i q u é des r e n s e i g n e m e n t s incor rec t s et commis par 

là u n e négl igence grave , il peu t ê t r e inculpé de fausse déc la ra t ion à 

l ' admin i s t r a t i on fiscale (vârdslos skatteuppgijï) (ar t ic le 5 ) . Les accusa t ions en 

m a t i è r e péna le po r t ées en ve r tu de la loi sur les infract ions fiscales se 

confo rmen t aux disposi t ions rég issan t les p rocédures péna le s en généra l , 

ce qui impl ique n o t a m m e n t q u ' u n e c o n d a m n a t i o n péna le ne peu t ê t re 

p rononcée q u ' à l ' issue de poursu i t e s et d 'un procès devan t les ju r id ic t ions 

j ud i c i a i r e s . 

50. Aux t e r m e s de la légis la t ion suédoise , le fait q u ' u n e ma jo ra t ion 

d ' i m p ô t ait déjà é té imposée p o u r des ra i sons i d e n t i q u e s à celles qui se 

t r o u v e n t à l 'origine de l ' inculpa t ion péna le n ' i n t e r d i t pas l ' ouver tu re 

d ' u n e p r o c é d u r e péna l e . De plus, u n e décis ion d ' infl iger une majora t ion 

est d é p o u r v u e de force obl iga to i re ou de tou t a u t r e effet suscep t ib le de 

g ê n e r la prise de décis ion q u a n t à l ' inculpat ion péna l e . N é a n m o i n s , le 

l ég i s l a t eu r souha i t a i t q u e le t r i b u n a l du fond s t a t u a n t sur l ' inculpat ion 

péna l e sache q u ' u n e ma jo ra t ion avai t é té fixée (projet de loi 1971:10, 

pp. 351 et 364) . 

E. L e s m a j o r a t i o n s d ' i m p ô t e t la C o n v e n t i o n d a n s la j u r i s 

p r u d e n c e s u é d o i s e 

5 1 . D a n s un a r r ê t r endu le 29 n o v e m b r e 2000, la C o u r s u p r ê m e a 

e x a m i n é la ques t ion de savoir si u n e pe r sonne peu t ê t r e c o n d a m n é e pour 

infract ion fiscale dans une p r o c é d u r e péna le ap rès s ' ê t re vu infliger une 

ma jo ra t ion d ' impô t d a n s le cad re d ' une p r o c é d u r e fiscale (affaire 

n" B 868-99, publ iée d a n s Nytt juridiskt arkiv 2000, p . 622). Elle a d ' abord 

relevé q u ' e n droi t suédois une ma jo ra t ion n 'es t pas cons idérée c o m m e une 

sanct ion péna le et n ' e m p ê c h e donc pas la t e n u e d 'un procès et le p rononcé 

d 'une c o n d a m n a t i o n pour u n e infract ion fiscale se r a p p o r t a n t au m ê m e 

ac t e q u e celui ayan t d o n n é lieu à la ma jo ra t ion , puis elle a e x a m i n é la 

ques t ion sous l 'angle de la Conven t i on . Elle a es t imé en p r e m i e r l ieu, à la 

l umiè r e de la j u r i s p r u d e n c e de la C o u r e u r o p é e n n e , q u e des a r g u m e n t s de 

poids poussa ien t à cons idé re r l 'ar t icle 6 c o m m e appl icable , sous son ve r san t 

péna l , aux p rocédures re la t ives aux ma jo ra t ions d ' impô t . Ce la é t a n t , elle 

a n é a n m o i n s di t q u e le p r inc ipe non bis in idem, énoncé à l ' a r t ic le 4 d u 

Protocole n" 7 à la Conven t ion , n ' e m p ê c h a i t pas l ' ouver tu re d ' une pro

cédure péna le con t r e une p e r s o n n e qu i a commis un ac te déjà sanc t ionné 

pa r u n e ma jo ra t ion d ' impô t . 
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52. Le 15 d é c e m b r e 2000, la C o u r a d m i n i s t r a t i v e s u p r ê m e a r e n d u 

deux a r r ê t s d a n s lesquels elle t r a i t a i t de l 'appl icabi l i té de l 'ar t icle 6 de la 

Conven t i on aux ma jo ra t ions d ' impô t p révues p a r le sy s t ème fiscal suédois . 

D a n s l 'un de ces a r r ê t s (affaire n" 1990-1998, RA 2000 réf. 66) , n o t a n t les 

c r i t è r e s é tabl i s p a r la C o u r e u r o p é e n n e p o u r d é t e r m i n e r si u n e infract ion 

pouvai t ê t r e qual i f iée de « p é n a l e » , la C o u r a d m i n i s t r a t i v e s u p r ê m e a 

formulé un long avis sur l ' appl ica t ion de ces c r i t è r e s a u x ma jo ra t i ons en 

ques t ion . Elle a n o t a m m e n t déc l a r é ce qui s u i t : 

« L e l ég i s la teur suédois a décrit la majorat ion d'impôt c o m m e une sanct ion 

adminis trat ive a p p a r e n t é e à une péna l i t é (...) Les d i spos i t ions rég issant les a u d i e n c e s 

prévues au chapi tre 6, article 24 , de la loi sur l ' impôt doivent passer pour l 'express ion du 

souhait d'al igner la procédure d ' impos i t ion sur les g a r a n t i e s jur idiques é n o n c é e s à 

l'article 6 de la C o n v e n t i o n . Auss i , c o n f o r m é m e n t à la jur isprudence (RA 1987 réf. 4 2 ) , 

les règles de vote f igurant au chapi tre 29 du code de procédure judiciaire [dans la part ie 

du code consacrée à la procédure p é n a l e ] sont appl icables aux affaires concernant des 

majorat ions inf l igées en vertu de l 'ancienne loi sur l ' impôt (1956:623) . La majorat ion 

d' impôt s e m b l e avoir é t é cons idérée c o m m e une sanct ion e s s e n t i e l l e m e n t péna le é g a l e 

m e n t d a n s d 'autres c o n t e x t e s . Par e x e m p l e , il est indiqué d a n s les travaux préparato ires à 

la légis lat ion établ i ssant la règle de l ' interdiction des lois à effet ré troact i f f igurant au 

chapi tre 2, article 10, paragraphe 1, de l ' ins trument de g o u v e r n e m e n t [Regeri/igsjbrmen] -

qui couvre les p é n a l i t é s , autres sanc t ions p é n a l e s et autres ef fets jur id iques part icul iers 

d'une infraction pénale - que la règle proposée s 'appl ique aussi aux sanct ions admi 

nis trat ives a n a l o g u e s à des péna l i t é s te l les q u e les majorat ions d ' impôt , droits pour 

t ê tard de p a i e m e n t d e s i m p ô t s et p é n a l i t é s de re lard prévues d a n s d iverses lois fiscales. 

(...) Toute fo i s , en droit s u é d o i s , u n e majorat ion d' impôt peut ê tre infl igée à un contri

buable m ê m e en l 'absence d ' intent ion d é l i c t u e u s e ou de n é g l i g e n c e d e sa part . En outre , 

la majorat ion a d a n s u n e c e r t a i n e m e s u r e le carac tère d'une a m e n d e cond i t ionne l l e 

[vitesfunklion], peut ê tre r e m i s e p o u r d e s mot i fs p u r e m e n t objectifs et , enfin, ne peut ê tre 

convert ie e n pe ine d ' e m p r i s o n n e m e n t . C'est pourquoi on a cons idéré qu 'en droit suédo i s 

la majorat ion devrai t ê t r e r a n g é e non pas parmi les p é n a l i t é s m a i s p lutôt parmi les 

sanct ions fiscales admin i s t ra t ives . C e n'est donc pas sa c lass i f icat ion en tant que te l le 

dans le cadre du s y s t è m e jur id ique suédois qui peut cons t i tuer un m o t i f suffisant de la 

cons idérer c o m m e u n e sanct ion péna le a u s ens de la C o n v e n t i o n . 

C o n c e r n a n t les d e u x a u t r e s cr i tères app l iqués par la C o u r e u r o p é e n n e à cet égard - à 

savoir la nature de l ' infraction a ins i q u e la nature et le d e g r é de grav i té de la sanc t ion -

il y a l ieu de tenir c o m p t e de ce qui suit . Les règ les s u é d o i s e s en mat i ère de majorat ion 

d' impôt sont g é n é r a l e s et s 'appl iquent à tous les contr ibuables . Le s y s t è m e de sanc t ions 

a d m i n i s t r a t i v e s vise à e x e r c e r d e s pres s ions sur les c o n t r i b u a b l e s par l ' in termédia ire 

d'une sanc t ion f inancière i m p o r t a n t e , afin qu' i ls observent les ob l iga t ions prévues par 

les lois sur les impôt s et droi ts à payer. Il faut auss i no ter q u e la majora t ion d' impôt 

s u é d o i s e , sous sa forme a c t u e l l e , a r e m p l a c é les p r o c é d u r e s a n t é r i e u r e s d e na ture 

p u r e m e n t p é n a l e . Pour ce qui est des c a r a c t é r i s t i q u e s é t a b l i e s par la C o u r e u r o p é e n n e 

c o n c e r n a n t la nature et le d e g r é de gravi té de la sanc t ion , il faut g a r d e r présent à l 'esprit 

q u ' u n e majorat ion est pr opor t ionne l l e à l ' impôt d o n t o n a év i té le p a i e m e n t e n 

fournissant des in format ions incorrec tes . C e l a s ignif ie q u e les m a j o r a t i o n s p e u v e n t e n 

principe se m o n t e r à des s o m m e s très é l e v é e s et ne sont pas p l a f o n n é e s . 

D e l'avis de la C o u r a d m i n i s t r a t i v e s u p r ê m e , ce d e r n i e r aspect d o n n e f o r t e m e n t à 

penser qu'il y a l ieu de cons idérer l 'article 6 c o m m e appl icable à la majorat ion d' impôt 
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suédo i se . D a n s un récent arrêt , la C o u r s u p r ê m e a é g a l e m e n t déc laré , à la lumière de la 

jur i sprudence d e la C o u r e u r o p é e n n e , q u e « d e s a r g u m e n t s d e poids p o u s s e n t à 

cons idérer l 'article 6 c o m m e appl icable é g a l e m e n t a u x p r o c é d u r e s re lat ives aux 

majorat ions d ' impôt e n S u è d e » [arrêt de la C o u r s u p r ê m e du 29 n o v e m b r e 2000 , 

p a r a g r a p h e 51 c i - d e s s u s ] . U n aspect de la q u e s t i o n c o n t i n u e toute fo i s d e susc i ter 

q u e l q u e d o u t e : la majorat ion s u é d o i s e diffère d e la majorat ion française pour ce qui 

est de l'un des q u a t r e cr i tères r e t e n u s par la Cour e u r o p é e n n e d a n s son arrêt 

Bendenoun [Bendenoun c. France, arrêt du 24 février 1994, sér ie A n" 2 8 4 ] ; e n e f fe t , el le ne 

peut ê tre convert ie e n pe ine d ' e m p r i s o n n e m e n t . En outre , c o n t r a i r e m e n t a u x règles 

françaises en la m a t i è r e , les r è g l e s s u é d o i s e s appl icables aux majorat ions sont 

d é p o u r v u e s d ' é l é m e n t subject i f a u s e n s réel (...) 

T o u t e f o i s , la C o u r a d m i n i s t r a t i v e s u p r ê m e ne p e n s e pas q u e le fait que la majorat ion 

d' impôt suédo i se ne puisse ê tre conver t i e en p e i n e d ' e m p r i s o n n e m e n t cons t i tue un 

a r g u m e n t de poids incitant s é r i e u s e m e n t à cons idérer l 'article 6 c o m m e inappl icable . Il 

ne fait aucun d o u t e q u ' u n e a m e n d e in l l igée en ver tu du droit pénal re lève de l'article 6, 

et ce qu'e l le puisse ou non ê tre conver t i e e n p e i n e d ' e m p r i s o n n e m e n t . D e plus , l'arrêt 

Bendenoun doit ê t re i n t e r p r é t é c o m m e s ignif iant q u e d e s sanc t ions financières autres 

q u ' u n e a m e n d e peuvent auss i re lever de l'article 6, au m o i n s si e l l es sont d'une 

cer ta ine i m p o r t a n c e . E n o u t r e , d e p u i s les arrê t s r e n d u s par la C o u r d a n s les affaires 

l.auko (...) et Kadubec [Lanka et Kadubec c. Slovaquie, arrêts du 2 s e p t e m b r e 1998, Recueil 

des arrêts et décisions 1998-VI, pp. 2492 et 2518 r e s p e c t i v e m e n t ] , qui por ta ient t o u t e s deux 

sur des a m e n d e s inf l igées pour d e s infract ions m i n e u r e s , il faut cons idérer c o m m e établi 

q u e l' infliction d'une p e i n e d ' e m p r i s o n n e m e n t n'est pas u n e c o n d i t i o n néces sa ire 

pour qu'un acte soit qual i f ié d' infract ion p é n a l e au s ens de la C o n v e n t i o n . O n ne peut 

pas non plus d a n s c e s c i rcons tances accorder u n e s igni f icat ion a u t o n o m e ni m ê m e 

i m p o r t a n t e à l 'absence d ' é l é m e n t s subject i fs (il y a au contra ire d e s raisons de 

procéder à une appréc ia t ion d i s t inc te de la c o m p a t i b i l i t é de la responsabi l i t é object ive 

avec la p r é s o m p t i o n d ' innocence (. . .)) . 

Eu égard à ce qui p r é c è d e et à l ' e n s e m b l e des c i rcons tances , la C o u r administrative 
s u p r ê m e juge q u e la majorat ion d ' impôt s u é d o i s e doit passer pour re lever de l'article 6 

d e la C o n v e n t i o n . (...) » 

53. La C o u r a d m i n i s t r a t i v e s u p r ê m e a ensu i t e e x a m i n é la compa t ib i 

l i té des m a j o r a t i o n s d ' impô t avec la p r é s o m p t i o n d ' i nnocence g a r a n t i e à 

l ' a r t ic le 6 § 2 de la Conven t i on . Elle a r e n d u l'avis su ivant : 

«Il es t probable q u e , pour d é t e r m i n e r si la responsabi l i t é p é n a l e object ive est 

c o m p a t i b l e avec la C o n v e n t i o n , la C o u r e u r o p é e n n e a p p l i q u e r a pour l 'essent ie l un 

cr i tère i d e n t i q u e à ce lu i e m p l o y é d a n s l'affaire Salabiaku [Salabiaku c. France, arrêt du 

7 oc tobre 1988, scr ic A n" 141-A] s 'agissant d e la responsabi l i t é é tab l i e à partir de 

p r é s o m p t i o n s . C e l a s ignif ie que la responsab i l i t é ne d é c o u l e pas e n t i è r e m e n t et de 

m a n i è r e a u t o m a t i q u e de la preuve de l ' ex i s t ence d ' é l é m e n t s object i fs . A u contra ire , 

pour q u e la p r é s o m p t i o n d ' innocence soit r e s p e c t é e , l ' individu doit avoir la poss ibi l i té 

de se d é f e n d r e en invoquant d'une m a n i è r e ou d 'une autre les c i r c o n s t a n c e s subject ives . 

C o m m e m e n t i o n n é plus haut , u n e majora t ion d ' impôt est inf l igée par le biais d'une 

procédure a d m i n i s t r a t i v e sans qu'i l y ait n é c e s s a i r e m e n t e u i n t e n t i o n ou n é g l i g e n c e . Il 

es t poss ib le de faire appe l devant un tribunal a d m i n i s t r a t i f d 'une déc i s ion fixant une 

majorat ion . S'il est é tabl i qu'i l y a eu i n t e n t i o n ou n é g l i g e n c e grave de sa part, le 

contr ibuable p e u t se voir i m p u t e r une re sponsab i l i t é p é n a l e à l ' issue d'un procès et 

d 'une c o n d a m n a t i o n par un tr ibunal judiciaire . 
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En S u è d e , la t a x a t i o n se fonde l a r g e m e n t sur les r e n s e i g n e m e n t s fournis par 

['individu et sur la cert i f icat ion qu'i l appor te aux in format ions provenant d 'autres 

sources . La majorat ion vise n o t a m m e n t à sou l igner que l ' individu doit rempl ir 

m é t i c u l c u s c m e n t sa déc lara t ion fiscale et s 'acqui t ter de l 'obl igat ion c o n n e x e de fournir 

des in format ions . Le m a n q u e de r igueur ne peut par principe ê tre to léré . D e plus, le 

contr ibuab le doit n o r m a l e m e n t c o m p r e n d r e q u e l l e s sont les i n format i ons p e r t i n e n t e s 

pour l ' e x a m e n d'une créance afin d'éviter de passer pour avoir fourni des 

r e n s e i g n e m e n t s incorrects et de se voir infl iger une majorat ion . En d ' a u t r e s t e r m e s , le 

contr ibuab le doit posséder u n e cer ta ine c o n n a i s s a n c e de la r é g l e m e n t a t i o n f iscale . 

Il s e produit d a n s un très g r a n d n o m b r e de cas d e s i n e x a c t i t u d e s et m a n q u e m e n t s 

pouvant d o n n e r l ieu à une majora t ion . C'est pourquoi , afin q u e les m a j o r a t i o n s so ient 

inf l igées de m a n i è r e prévis ible et u n i f o r m e , on a j u g é qu'il fallait suivre des règ les 

r e l a t i v e m e n t s i m p l e s et s t a n d a r d i s é e s en la m a t i è r e . C e p e n d a n t , c e s règ l e s do ivent 

auss i p e r m e t t r e une appréc ia t ion r a i s o n n a b l e m e n t n u a n c é e (...) et fournir des 

g a r a n t i e s q u a n t à la sécur i té j u r i d i q u e . La p r é s e n t a t i o n d ' in format ions incorrec tes ne 

d o n n e donc pas a u t o m a t i q u e m e n t l ieu à une majorat ion . P r e m i è r e m e n t , cer ta ins types 

d ' i n e x a c t i t u d e s sont exc lus e t , d e u x i è m e m e n t , les a u t o r i t é s et les t r i b u n a u x doivent 

r e c h e r c h e r s'il e x i s t e d e s mot i f s de r e m e t t r e la majora t ion , m ê m e si a u c u n e d e m a n d e 

e x p r e s s e e n ce s e n s n'a é t é f o r m u l é e . 

O n peut é g a l e m e n t dire ce qui suit au sujet des mot i fs de r e m i s e d e s majorat ions . Les 

e x i g e n c e s e n m a t i è r e d e c o m p r é h e n s i o n et d e m é t i c u l o s i t é do ivent ê tre p r o p o r t i o n n é e s 

aux a p t i t u d e s du contr ibuable et à sa capac i t é à c o m p r e n d r e la r é g l e m e n t a t i o n fiscale et 

à l 'appl iquer c o n c r è t e m e n t . Les règ les de r e m i s e v i sent à e m p ê c h e r q u ' u n e majorat ion 

soit inf l igée par su i t e , par e x e m p l e , d 'une ignorance e x c u s a b l e ou de la m a u v a i s e 

c o m p r é h e n s i o n d'une règ le , ainsi q u ' e n c a s d 'autre e r r e u r e x c u s a b l e c o m m i s e e n 

rempl i s sant une d é c l a r a t i o n f iscale . Les règ les d e r e m i s e sont de plus r é d i g é e s de tel le 

sorte q u e les a u t o r i t é s et t r i b u n a u x bénéf ic i ent d'une cer ta ine la t i tude en la m a t i è r e 

pour tenir c o m p t e de la s i tua t ion subject ive du contr ibuab le . D e fait , les mot i f s de 

r e m i s e - c o m b i n é s avec les règ l e s prévoyant d a n s q u e l s cas une majorat ion ne doit pas 

ê tre inf l igée ou doit ê tre a n n u l é e se lon des cr i tères object i fs - p e u v e n t parfois conduire 

à d e s e x e m p t i o n s p lus larges q u e si les majora t ions é t a i e n t f ixées à cond i t ion q u e le 

contr ibuable ait agi i n t e n t i o n n e l l e m e n t o u par n é g l i g e n c e . B i e n q u e les mot i f s de 

r e m i s e ne so ient pas t o t a l e m e n t c o m p a r a b l e s a u x cr i tères de jus t i f i ca t ion q u e les 

é l é m e n t s subject i fs r e p r é s e n t e n t en droit péna l , j o i n t s a u x cas où u n e majorat ion est 

exc lue pour des mot i fs p u r e m e n t object i fs , ils do ivent passer pour offrir au contri

buable , le cas é c h é a n t , une m a r g e suff i sante pour év i ter une m a j o r a t i o n , e n sorte qu'il 

n'y ait pas de conflit avec la p r é s o m p t i o n d ' innocence te l le q u ' é n o n c é e à l 'article 6 de la 

C o n v e n t i o n . En généra l , t oute fo i s , ce la i m p l i q u e q u e les t r ibunaux , lorsqu'i ls appliquent 
les règ l e s de majorat ion , procèdent e f f e c t i v e m e n t d a n s c h a q u e cas indiv iduel à une 

appréc ia t ion n u a n c é e et non pas trop restr ict ive du point de savoir s'il e x i s t e des mot i fs 

d 'annuler ou de r e m e t t r e la majora t ion d ' impôt .» 

54. La C o u r a d m i n i s t r a t i v e s u p r ê m e a é g a l e m e n t cons idé ré que la 

ma jo ra t i on d ' impô t suédoise sat isfaisai t à l ' exigence g é n é r a l e de p ro 

po r t i onna l i t é décou l an t de la Conven t i on . Elle a dit q u ' u n sys tème de 

m e s u r e s s a n c t i o n n a n t les m a n q u e m e n t s à l 'obl igat ion de fournir des 

déc l a r a t i ons fiscales et des i n fo rma t ions à l ' a d m i n i s t r a t i o n fiscale servait 

u n i n t é r ê t publ ic i m p o r t a n t . De plus , elle a n o t a m m e n t c o n s t a t é q u e 

l ' exigence de p ropo r t i onna l i t é é ta i t e x p r i m é e d a n s les règles de majora-
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t ion é t a n t d o n n é q u ' e n v e r t u du c h a p i t r e 5, a r t ic le 6, de la loi sur l ' impôt , 

les ma jo ra t i ons deva ien t ê t r e r e m i s e s d a n s les cas où il sera i t « m a n i f e s t e 

m e n t d é r a i s o n n a b l e » d 'en infliger une ( p a r a g r a p h e 35 c i -dessus) . 

55. D a n s l ' a u t r e a r r ê t r e n d u le 15 d é c e m b r e 2000 (affaire n° 2922-

1999), la C o u r a d m i n i s t r a t i v e s u p r ê m e é ta i t appe lée à r e c h e r c h e r si 

l ' exécut ion d ' une ma jo ra t ion fiscale avan t q u ' u n t r i buna l n 'a i t d é t e r m i n é 

si le con t r i buab l e é ta i t t e n u de payer la ma jo ra t ion en ques t i on por ta i t 

a t t e i n t e à la p r é s o m p t i o n d ' i nnocence énoncée à l 'ar t ic le 6 § 2 de la 

Conven t i on . Elle a déc la ré ce qu i suit : 

«L'art i c l e d i spose q u e tout a c c u s é est p r é s u m é innocent j u s q u ' à ce q u e sa cu lpabi l i t é 

ait é t é l é g a l e m e n t é tab l i e . C e l a ne veut pas dire q u ' u n e sanct ion p é n a l e qui a é t é infl igée 

ne peut ê tre e x é c u t é e avant q u e la déc i s ion d e v i e n n e déf in i t ive . Il e x i s t e d'ai l leurs d e s 

e x e m p l e s , e n S u è d e c o m m e d a n s d 'autres pays e u r o p é e n s , de cas où d e s sanc t ions 

p é n a l e s régu l i ères é t a i e n t e x é c u t a b l e s alors que la déc i s ion n'était pas encore 

déf in i t ive (...) 

D e plus , rien d a n s la j u r i s p r u d e n c e d e la C o u r e u r o p é e n n e ne v ient é t a y e r le point d e 

vue se lon l eque l l 'article 6 § 2 e m p ê c h e d ' e x é c u t e r d e s déc i s ions re lat ives à d e s sanc t ions 

p é n a l e s non encore déf in i t ives . A cet égard , il faut s igna ler q u e la C o m m i s s i o n 

e u r o p é e n n e d e s D r o i t s d e l ' H o m m e a e x p r e s s é m e n t a p p r o u v é l ' exécut ion i m m é d i a t e 

de m a j o r a t i o n s fiscales d a n s l'affaire Kàllander c. Suède [n" 12693/87 , déc i s ion de la 

C o m m i s s i o n du 6 m a r s 1989, n o n p u b l i é e ] . 

La C o u r a d m i n i s t r a t i v e s u p r ê m e conclut q u e l'article 6 § 2 n ' e m p ê c h e pas l ' exécut ion 

au mot i f 'qu 'une déc i s ion re lat ive à une majora t ion d ' impôt n'est pas e n c o r e déf init ive . 

Il r e s t e à d é t e r m i n e r si l ' exécut ion de la déc i s ion d 'une a u t o r i t é a d m i n i s t r a t i v e 

d' infl iger u n e majorat ion requiert qu 'un tr ibunal ait s t a t u é sur l'affaire. 

A u x t e r m e s de l 'article 6 § 1, t o u t e p e r s o n n e a c c u s é e d'une infract ion p é n a l e a l e d r o i t 

d 'ê tre e n t e n d u e par un tr ibunal . T o u t e f o i s , les d i spos i t i ons d e l 'article 6 ne sont pas 

c o n s i d é r é e s c o m m e in terd i sant q u ' u n e autor i t é a d m i n i s t r a t i v e e x a m i n e les q u e s t i o n s 

qui re lèvent de c e t t e c lause , à condi t ion q u e l' individu puisse e n s u i t e faire valoir sa 

c a u s e d e v a n t un tr ibunal p r é s e n t a n t t o u t e s les g a r a n t i e s j u r i d i q u e s qui y sont é n o n c é e s 

(...) 

Pour la C o u r a d m i n i s t r a t i v e s u p r ê m e , cet art ic le n ' indique pas c l a i r e m e n t d a n s que l l e 

m e s u r e la p r é s o m p t i o n d ' innocence e x i g e q u ' u n e déc i s ion d'une au tor i t é admin i s t ra t ive 

q u a n t à une sanc t ion p é n a l e , c o n t e s t é e e n appel , ne soit pas e x é c u t é e tant qu'un 

tribunal n'aura pas s t a t u é sur l 'appel. Il apparaît q u e la C o u r e u r o p é e n n e n'a pas 

t ranché c e t t e q u e s t i o n . T o u t e f o i s , il s e m b l e ra i sonnable de supposer q u e l ' exécut ion ne 

peut pas avoir l ieu si ce la doit e m p ê c h e r un re tour à la s i tuat ion jur idique ini t ia le dans le 

cas où l ' e x a m e n jud ic ia i re u l t ér i eur d é b o u c h e sur un a m e n d e m e n t d e la décis ion de 

l 'autori té a d m i n i s t r a t i v e . 

Pour ce qui est des m a j o r a t i o n s d ' impôt , un contr ibuable peut former un recours en 

justice contre la déc i s ion d'une au tor i t é a d m i n i s t r a t i v e d' infl iger une te l l e majorat ion . Si 

le contr ibuab le obt ient gain de c a u s e , tout m o n t a n t payé sera r e m b o u r s é avec in térê t s . 

Le contr ibuable peut aussi d e m a n d e r un surs is à e x é c u t i o n en l ia ison avec l'appel. Il est 

peu probable q u ' u n e m e s u r e d ' e x é c u t i o n soit prise tant q u e le tr ibunal n'aura pas s ta tué 

sur la d e m a n d e de surs i s (projet de loi 1996/97:10(1, p. 3 5 2 ) . En ver tu des règles 

appl icables en l 'espèce , un surs is peut ê tre accordé si l'on peut s u p p o s e r q u e la s o m m e 
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e x i g é e du contr ibuab le sera r é d u i t e o u q u e c e d e r n i e r sera d i s p e n s é d e l 'obl igat ion d e 

payer, si l ' issue de l'affaire est i n c e r t a i n e ou si le p a i e m e n t de la s o m m e fixée r i sque 

d 'entra îner un préjudice cons idérab le pour le contr ibuab le ou paraît injuste pour toute 

autre raison. D a n s cer ta ins c a s , un surs is peut ê tre accordé à la s e u l e cond i t ion de 

fournir u n e s û r e t é (art ic le 49 , p a r a g r a p h e s 1 et 2, de la loi sur le r e c o u v r e m e n t des 

i m p ô t s ; il e x i s t e d é s o r m a i s des règles très c o m p a r a b l e s d a n s (...) la loi sur le p a i e m e n t 

des i m p ô t s ) . 

Les règ les en m a t i è r e de surs is à e x é c u t i o n p e r m e t t e n t au contr ibuab le de d e m a n d e r 

à un tr ibunal d e se p r o n o n c e r à t i tre pré l imina ire sur l ' issue finale d 'une affaire de 

majorat ions d ' impôt . Si le contr ibuab le n'use pas de c e t t e poss ibi l i té ou si le tr ibunal , 

après e x a m e n , c o n s i d è r e qu'on ne peut s u p p o s e r q u e le contr ibuab le o b t i e n d r a g a i n d e 

cause s 'agissant de son appel sur le fond, ou m ê m e q u e l ' issue est i n c e r t a i n e et q u e , de 

plus , il n'y a a u c u n e raison de p e n s e r q u e le p a i e m e n t de la majorat ion e n t r a î n e r a un 

préjudice cons idérab le , a lors la Cour admin i s t ra t ive s u p r ê m e p e n s e qu'i l ne saurait ê tre 

contra ire à l'article 6 § 2 d 'ex iger une e x é c u t i o n i m m é d i a t e . » 

E N D R O I T 

I. SUR L 'OBJET DU LITIGE 

56. D a n s sa r e q u ê t e ini t ia le à la C o m m i s s i o n , M. J anosev i c a l léguai t 

des violat ions des a r t ic les 6 et 14 de la Conven t i on et de l ' a r t ic le 1 du 

Pro tocole n" 1 au mot i f q u e des décis ions re la t ives à des i m p ô t s et 

ma jo ra t i ons d ' impô t ava ien t é t é exécu tées avan t q u ' u n t r i b u n a l n ' eû t 

s t a t u é s u r les ques t i ons fiscales con t rove r sées . Le 26 s e p t e m b r e 2000, à 

l ' aud ience d e v a n t la C o u r , il a en o u t r e a b o r d é le point de savoir s'il n 'y 

avai t pas aussi eu violat ion du p r inc ipe non bis in idem. D a n s des 

obse rva t ions soumises le 18 d é c e m b r e 2000, il dénonça i t à ce d e r n i e r 

é g a r d une violat ion de l 'ar t icle 4 d u Pro toco le n° 7 à la Conven t i on . 

57. Le G o u v e r n e m e n t d e m a n d e à la C o u r de ne pas e x a m i n e r le gr ief 

t i ré de l 'ar t ic le 4 du Pro tocole n" 7 car il a u r a i t é té soumis hors dé la i . 

58 . La C o u r re lève que la ques t i on du pr inc ipe non bis in idem a é t é 

soulevée à un s t a d e t a rd i f de la p r o c é d u r e et q u ' u n e p l a in t e formel le au 

t i t r e de l 'ar t ic le 4 du Pro toco le n" 7 n ' a é t é fo rmulée q u ' a p r è s sa décis ion 

sur la recevabi l i té de la r e q u ê t e . Elle j u g e q u e ce gr ief s u p p l é m e n t a i r e a 

é té soumis t r op t a r d p o u r ê t r e e x a m i n é avec l 'espèce. L 'objet d u li t ige 

don t elle se t rouve saisie est donc d é t e r m i n é pa r la décis ion sur la 

recevabi l i t é , qu i conce rna i t les griefs t i rés de l 'ar t icle 6 de la Conven t i on . 

II. S U R LES V I O L A T I O N S A L L É G U É E S D E L 'ARTICLE 6 DE LA 

C O N V E N T I O N 

59. Le r e q u é r a n t se p la in t q u e les décis ions de l ' a d m i n i s t r a t i o n fiscale 

re la t ives à des c o m p l é m e n t s et ma jo ra t ions d ' impô t a i en t é té e x é c u t é e s 

avan t q u ' u n t r i b u n a l n ' a i t s t a t u é su r le l i t ige. En pa r t i cu l i e r , il aff i rme 
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que la p r o c é d u r e d ' impos i t ion n ' a pas é té m e n é e d a n s u n dé la i r a i sonnab le 

et que sa cause n ' a pas é té e x a m i n é e de m a n i è r e équ i t ab l e au cours de 

ce t t e p r o c é d u r e , toujours p e n d a n t e . De plus , il a é té privé d u dro i t d ' ê t r e 

p r é s u m é innocent j u s q u ' à ce q u e sa cu lpabi l i té ait é té l é g a l e m e n t é tab l ie . 

Il invoque l 'ar t icle 6 d e la Conven t ion , qu i d ispose en ses passages 

p e r t i n e n t s : 

« 1. T o u t e p e r s o n n e a droit à ce q u e sa c a u s e soit e n t e n d u e é q u i t a b l c m e n t , publ ique

m e n t et d a n s un dé la i ra i sonnab le , par un tr ibunal i n d é p e n d a n t et impart ia l , établ i pal

la loi, qui déc idera , soit d e s c o n t e s t a t i o n s sur ses droits et ob l i ga t ions d e carac tère civil, 

soit du b ien- fondé de t o u t e accusa t ion en m a t i è r e p é n a l e d ir igée contre e l le . Le 

j u g e m e n t doit ê tre rendu p u b l i q u e m e n t , m a i s l 'accès de la sal le d 'audience peut être 

interdit à la presse et au publ ic pendant la to ta l i té ou u n e part ie du procès dans 

l ' intérêt de la mora l i t é , d e l 'ordre publ ic ou de la s é c u r i t é n a t i o n a l e d a n s u n e soc ié té 

d é m o c r a t i q u e , lorsque les in térê t s d e s m i n e u r s o u la pro tec t ion de la v ie privée des 

part ies au procès l ' ex igent , o u d a n s la m e s u r e j u g é e s t r i c t e m e n t n é c e s s a i r e par le 

tr ibunal , lorsque dans des c i rcons tances spéc ia le s la publ ic i té serait de nature à porter 

a t t e i n t e aux in térê t s de la j u s t i c e . 

2. T o u t e p e r s o n n e a c c u s é e d'une infract ion est p r é s u m é e i n n o c e n t e j u s q u ' à ce q u e sa 

culpabi l i té ait é t é l é g a l e m e n t é tab l i e . 

( • • • ) » 

A. A p p l i c a b i l i t é d e l 'art ic le 6 d e la C o n v e n t i o n 

1. Arguments des parties 

a) L e G o u v e r n e m e n t 

60. Le G o u v e r n e m e n t fait valoir q u e les « d r o i t s et ob l iga t ions de 

c a r a c t è r e civil» du r e q u é r a n t au sens de l 'ar t icle 6 de la C o n v e n t i o n ne 

sont pas e n j e u d a n s la p r o c é d u r e à l ' é tude . S ' appuyan t sur l ' a r rê t r e n d u 

p a r la C o u r d a n s l 'affaire Ferrabini с. Italie ( [ G C ] , n" 44759/98 , C E D H 
2001-VII) et sur d ' a u t r e s a r r ê t s a n t é r i e u r s relat i fs à des p rocédure s 

fiscales, il conclut q u e le c o n t e n t i e u x fiscal é c h a p p e au c h a m p d 'appl i 

ca t ion de l 'ar t ic le 6 et q u e c e t t e d isposi t ion n 'es t donc pas appl icable à 

l ' exécut ion de la décis ion don t il est ques t ion en l ' espèce . 

6 1 . Q u a n t à l ' appl icabi l i té de l 'ar t ic le 6 sous son volet péna l , le 

G o u v e r n e m e n t p ré fè re la isser la C o u r en déc ider . Il s ignale n é a n m o i n s 

c e r t a i n s aspec t s des ma jo ra t i ons d ' impô t en Suède qu i d o n n e n t selon lui 

à p e n s e r q u e leur infliction ne cons t i tue pas u n e «accusa t i on en m a t i è r e 

p é n a l e » au sens de l 'ar t icle 6. P r e m i è r e m e n t , d a n s le s y s t è m e j u r i d i q u e 

suédois , les ma jo ra t i ons re lèven t d u dro i t admin i s t r a t i f . D e u x i è m e m e n t , 

elles ne visent pas avan t t ou t à d i s s u a d e r ou pun i r , c o m m e en t é m o i g n e 

n o t a m m e n t le fait qu 'e l les sont infligées selon des c r i t è r e s p u r e m e n t 

objectifs, sans qu ' i l soit nécessa i re de p rouve r l ' exis tence d ' u n e i n t en t ion 
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dé l i c tueuse ou d ' une nég l igence . Au lieu de cela, la p r inc ipa le f inal i té des 

ma jo ra t ions est de p r o t é g e r les i n t é r ê t s f inanciers de l 'E ta t et de la 

collectivité d a n s son e n s e m b l e en sou l ignan t qu ' i l est i m p o r t a n t de 

fourn i r à l ' a d m i n i s t r a t i o n fiscale d e s r e n s e i g n e m e n t s a p p r o p r i é s et 

co r rec t s pour qu 'e l l e puisse fixer le m o n t a n t de l ' impôt . Elles ont donc un 

but p réven t i f et sont e s s e n t i e l l e m e n t de n a t u r e fiscale. T r o i s i è m e m e n t , 

b ien q u e les ma jo ra t ions infligées en l 'espèce a ien t é t é é levées , p r o n o n c e r 

u n e lourde sanc t ion financière ne condui t pas fo rcément à conclure qu ' e s t 

e n j e u une «accusa t ion en m a t i è r e p é n a l e » . De plus, les ma jo ra t i ons ne 

p e u v e n t ê t r e conver t i es en pe ine d ' e m p r i s o n n e m e n t et l eur t a u x ne var ie 

pas non plus selon la n a t u r e et la g rav i té du c o m p o r t e m e n t du con t r i 

buab le . 

b ) Le r e q u é r a n t 

62. Le r e q u é r a n t sout ien t que la p r o c é d u r e en ques t i on p o r t e su r des 

« d r o i t s et ob l iga t ions d e c a r a c t è r e civil». Il c i te n o t a m m e n t les 

conséquences rad ica les des décis ions de l ' a d m i n i s t r a t i o n fiscale, d o n t le 

fait qu ' i l a é té déc la ré en faillite en ra ison d e l ' impossibi l i té où il s'est 

t rouvé de paye r la d e t t e fiscale a l l éguée , qu i é t a i t exigible su r - l e - champ . 

En dép i t de leurs r épe rcuss ions cons idé rab les sur sa vie, les décis ions de 

l ' a d m i n i s t r a t i o n fiscale n 'ont tou jours pas fait l 'objet d 'un e x a m e n 

défini t i f d e la p a r t des t r i b u n a u x . Les impos i t ions e n cause ont donc 

revê tu u n e i m p o r t a n c e c ruc ia le p o u r ses d ro i t s et ob l iga t ions de 

c a r a c t è r e privé. 

63. De plus , les ma jo ra t ions d ' impô t d é c r é t é e s à son encon t r e 

c o n s t i t u e r a i e n t une «accusa t i on en m a t i è r e p é n a l e » au sens de l 'ar t icle 6. 

Le r e q u é r a n t s ignale qu 'e l les on t r e m p l a c é des p r o c é d u r e s de droi t péna l , 

ce qu i ind ique c l a i r e m e n t qu ' e l l e s ont é té r a n g é e s d a n s le sys t ème 

j u r i d i q u e suédois p a r m i les sanc t ions péna l e s . Il aff irme auss i qu ' e l l e s se 

fondent su r u n e p r é s o m p t i o n de cu lpabi l i té qui ne peu t ê t r e réfu tée q u ' e n 

cas excep t ionne l et qu ' e l l e s sont infl igées c o n f o r m é m e n t à une règle 

g é n é r a l e conçue d a n s un but de d i ssuas ion et de répress ion . Il y a u r a i t 

donc des ra i sons suff isantes de d é c l a r e r l 'ar t icle 6 app l i cab le , et le fait 

q u e les ma jo ra t ions ne pu i ssen t ê t r e conver t i es en pe ine d ' e m p r i s o n n e 

m e n t ne sau ra i t passe r pour un fac teur décisif à cet éga rd . 

2. Appréciation de la Cour 

64. La C o u r a c o n s t a m m e n t considéré que , de m a n i è r e g é n é r a l e , le 

c o n t e n t i e u x fiscal é chappe au c h a m p des «dro i t s et obl iga t ions de 

c a r a c t è r e civil» de l 'ar t icle 6 d e la Conven t ion , en dépi t des effets 

p a t r i m o n i a u x qu ' i l a néce s sa i r emen t q u a n t à la s i tua t ion des con t r ibuab les 

(voir, en d e r n i e r lieu, l ' a r rê t Ferrazzini p réc i té , § 29). Les c i rcons tances de 

l 'espèce ne fournissent a u c u n mot i f de modifier ce t t e conclusion. 
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65. E t a n t d o n n é que des ma jo ra t ions d ' impô t ont é t é infl igées au 

r e q u é r a n t , la ques t ion se pose de savoir si la p r o c é d u r e qu i s 'est t e n u e en 

l 'occur rence a p lu tô t por té sur le b ien-fondé d ' u n e «accusa t i on en m a t i è r e 

p é n a l e » . La C o u r réaf f i rme q u e la not ion d ' « a c c u s a t i o n en m a t i è r e 

p é n a l e » au sens de l 'ar t ic le 6 revêt u n e p o r t é e a u t o n o m e . P o u r dé t e r 

m i n e r le c a r a c t è r e « p é n a l » d ' une infract ion, il faut a p p l i q u e r trois 

c r i t è r e s : la classification j u r i d i q u e de l ' infract ion en d ro i t i n t e r n e , la 

n a t u r e de l ' infract ion ainsi q u e la n a t u r e et le d e g r é de g rav i té de la 

sanc t ion éven tue l le (voir, e n t r e a u t r e s , a r r ê t s Oztiïrk c. Allemagne, 

21 février 1984, série A n" 73, p . 18, § 50, e t L a u k o p réc i té , p . 2504, § 56) . 

66. Pour ce qu i est de la classif icat ion des ma jo ra t i ons d ' impô t en droi t 

i n t e r n e , la C o u r re lève que celles-ci ne sont pas p rononcées en ve r tu de 

disposi t ions péna les mais d ' a p r è s d iverses lois fiscales. De plus , elles sont 

fixées p a r l ' a d m i n i s t r a t i o n fiscale et les t r i b u n a u x a d m i n i s t r a t i f s . Il 

a p p a r a î t en ou t r e q u e le l ég i s l a t eu r et les t r i b u n a u x suédois ont e s t imé 

q u e , d a n s l 'o rdre ju r id ique suédois , les ma jo ra t i ons ne sont pas définies 

c o m m e des sanc t ions p é n a l e s ma i s p lu tô t c o m m e des péna l i t é s ad

min i s t r a t ives (voir l ' a r r ê t de la C o u r a d m i n i s t r a t i v e s u p r ê m e ci té au 

p a r a g r a p h e 52 c i -dessus) . En c o n s é q u e n c e , b ien q u ' à c e r t a i n s é g a r d s les 

ma jo ra t ions se p lacent sur le m ê m e p lan q u e des sanc t ions péna l e s , la 

C o u r e s t ime q u e l'on ne saura i t d i re qu ' e l l e s r e s so r t i s sen t à la m a t i è r e 

péna l e d a n s l 'o rdre ju r id ique i n t e r n e . 

67. Il est dès lors nécessa i re d ' e x a m i n e r les ma jo ra t ions à la l umiè r e 

des d e u x i è m e et t r o i s i ème c r i t è r e s m e n t i o n n é s plus h a u t . A cet é g a r d , la 

C o u r rappe l le que ces d e r n i e r s sont a l t e rna t i f s et non c u m u l a t i f s : pour 

q u e l 'ar t icle 6 s ' app l ique au t i t r e des m o t s « a c c u s a t i o n en m a t i è r e 

p é n a l e » , il suffit que l ' infract ion en cause soit p a r n a t u r e « p é n a l e » au 

r ega rd de la C o n v e n t i o n , ou ait exposé l ' in té ressé à u n e sanc t ion qu i , p a r 

sa n a t u r e et son d e g r é de g rav i t é , re lève, en g é n é r a l , de la « m a t i è r e 

p é n a l e » . C e l a n ' e m p ê c h e pas l ' adopt ion d ' une app roche c u m u l a t i v e si 

l 'analyse s é p a r é e de c h a q u e c r i t è r e ne p e r m e t pas d ' a b o u t i r à une 

conclus ion claire q u a n t à l ' exis tence d ' u n e «accusa t i on en m a t i è r e 

p é n a l e » ( a r r ê t Lauko p r éc i t é , pp . 2504-2505, § 57) . 

68. En ce qui conce rne la n a t u r e du c o m p o r t e m e n t i m p u t é au 

r e q u é r a n t , la C o u r note q u e l ' a d m i n i s t r a t i o n fiscale et le t r i buna l 

a d m i n i s t r a t i f d é p a r t e m e n t a l ont c o n s t a t é q u e l ' in té ressé avait fourni des 

r e n s e i g n e m e n t s incor rec t s d a n s sa déc la ra t ion fiscale. Les ma jo ra t ions 

d ' impôt infligées en conséquence l 'ont é t é au t i t re de la légis lat ion fiscale 

- dont le c h a p i t r e 5, a r t i c les 1 et 2, de la loi sur l ' impôt - qu i vise t o u t e s les 

p e r s o n n e s assu je t t i es à l ' impôt en Suède et non un g r o u p e d o n n é doté d 'un 

s t a t u t pa r t i cu l i e r . 

De plus , b ien q u e , c o m m e le G o u v e r n e m e n t l 'a fait valoir , il soit d a n s 

l ' in té rê t financier g é n é r a l q u e l ' a d m i n i s t r a t i o n fiscale dispose de r e n 

s e i g n e m e n t s a d é q u a t s et co r rec t s pour fixer le m o n t a n t des impô t s , cet 
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objectif d ' i n fo rma t ion est a t t e i n t pa r le biais de c e r t a i n e s ex igences 

énoncées d a n s la légis lat ion fiscale suédoise , a ssor t i es de la m e n a c e d ' u n e 

p é n a l i t é f inancière t rès é levée en cas de non- respec t . Il es t vra i q u e les 

m a j o r a t i o n s d ' impô t ont é té infligées au r e q u é r a n t p o u r des ra isons 

object ives sans qu ' i l ait é té nécessa i re d ' é tab l i r l ' ex is tence d ' u n e in t en 

t ion dé l i c tueuse ou d 'une négl igence de sa pa r t . Toutefo is , l ' absence 

d ' é l é m e n t s subjectifs ne prive pas n é c e s s a i r e m e n t une infract ion de son 

c a r a c t è r e p é n a l ; de fait, les légis la t ions des E t a t s c o n t r a c t a n t s offrent 

des e x e m p l e s d ' inf rac t ions péna le s fondées u n i q u e m e n t sur des é l é m e n t s 

objectifs (Salabiaku c. France, a r r ê t du 7 oc tobre 1988, série A n" 141-A, 

p . 15, § 27). A cet é g a r d , la C o u r note q u e le sys t ème ac tue l de 

ma jo ra t i ons d ' impô t a r e m p l a c é des p r o c é d u r e s a n t é r i e u r e s p u r e m e n t 

péna l e s . Il a p p a r a î t que le passage de l 'ancien sys t ème , qui s anc t ionna i t 

les ac tes commis i n t e n t i o n n e l l e m e n t ou pa r nég l igence , au nouveau 

sys tème fondé sur des fac teurs objectifs, a r épondu à la nécess i té 

d ' o b t e n i r u n e plus g r a n d e efficacité ( p a r a g r a p h e 32 c i -dessus) . 

De surcro î t , les ma jo ra t ions d ' impô t ac tue l l es ne sont pas conçues 

c o m m e une i n d e m n i s a t i o n des frais q u ' a u r a i t pu e n t r a î n e r le com

p o r t e m e n t du con t r i buab l e . Le but pr incipal des d isposi t ions en m a t i è r e 

de ma jo ra t ions consis te b ien p lu tô t à exe rce r des press ions sur les 

c o n t r i b u a b l e s p o u r les a m e n e r à r e s p e c t e r leurs obl iga t ions légales et à 

pun i r les m a n q u e m e n t s à ces ob l iga t ions . Ces péna l i t é s sont donc à la 

fois p réven t ives et répress ives , c e t t e d e r n i è r e c a r a c t é r i s t i q u e é t a n t celle 

qui d i s t ingue d ' h a b i t u d e les sanc t ions péna les ( a r r ê t Oztûrk p r éc i t é , 

pp. 20-21 , § 5 3 ) . 

P o u r la Cour , le c a r a c t è r e géné ra l des disposi t ions légales re la t ives aux 

ma jo ra t i ons d ' impô t et le but des péna l i t é s , tout à la fois d issuas i f et 

répressif , suffisent à m o n t r e r q u e le r e q u é r a n t a é té accusé d ' une 

infract ion péna l e aux fins d e l 'ar t ic le 6 de la Conven t i on . 

69. Le c a r a c t è r e péna l de l ' infract ion est é g a l e m e n t a t t e s t é pa r la 

g rav i té de la sanc t ion e n c o u r u e et d e celle r é e l l e m e n t infl igée. Les 

ma jo ra t ions d ' impô t en Suède sont p ropor t ionne l l e s au m o n t a n t de 

l ' impôt a u q u e l on s'est sous t ra i t en fourn issan t des in fo rma t ions in

co r rec t e s ou i n a d é q u a t e s . Les ma jo ra t i ons , n o r m a l e m e n t fixées à 20 ou 

40 % de l ' impôt non payé , selon le type d ' i m p ô t , ne conna i s sen t pas de 

plafond e t peuven t a t t e i n d r e des s o m m e s cons idé rab le s . De fait, en 

l ' espèce, les ma jo ra t ions déc idées pa r l ' admin i s t r a t i on fiscale é t a i e n t t rès 

é levées , pu i squ ' e l l e s se m o n t a i e n t en tou t à 161 261 SEK. C e r t e s , les 

ma jo ra t ions ne peuven t ê t r e conver t i es en pe ine d ' e m p r i s o n n e m e n t en 

cas de n o n - p a i e m e n t , mais cela n 'es t pas d é t e r m i n a n t q u a n t à la 

qual i f ica t ion « p é n a l e » de l ' infract ion aux fins de l 'ar t ic le 6 § 1 ( a r r ê t 

Lauko p réc i té , p. 2505, § 58) . 

70. La C o u r note é g a l e m e n t q u e la C o u r s u p r ê m e a dit d a n s son a r r ê t 

du 29 n o v e m b r e 2000 ( p a r a g r a p h e 51 ci-dessus) q u e des a r g u m e n t s de 
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poids poussa i en t à cons idé re r l 'ar t icle 6 c o m m e appl icable sous son aspect 

péna l aux p r o c é d u r e s p o r t a n t sur des ma jo ra t i ons d ' impô t . De plus, la 

C o u r a d m i n i s t r a t i v e s u p r ê m e , d a n s ses a r r ê t s du 15 d é c e m b r e 2000 

( p a r a g r a p h e s 52-55 c i -dessus) , a e s t i m é que la ma jo ra t ion d ' impô t 

ex i s t an t en Suède devai t passe r pour t o m b e r d a n s le c h a m p d 'app l ica t ion 

de l 'ar t icle 6. 

71. En bref, la C o u r conclut q u e la p r o c é d u r e re la t ive aux ma jo ra t ions 

d ' impô t infligées au r e q u é r a n t a por té sur le bien-fondé d ' u n e «accusa t ion 

en m a t i è r e p é n a l e » au sens de l 'ar t icle 6 de la Conven t i on . C e t t e 

d isposi t ion est donc appl icable en l 'espèce. 

B. O b s e r v a t i o n d e l 'art ic le 6 d e la C o n v e n t i o n 

1. Arguments des parties 

a) L e G o u v e r n e m e n t 

72. Le G o u v e r n e m e n t laisse la C o u r déc ide r s'il y a eu violat ion de la 

Conven t i on p o u r ce qui est de la d u r é e de la p r o c é d u r e d ' impos i t ion . Il 

c o n s t a t e q u e l'on ne sau ra i t a p p r é c i e r le c a r a c t è r e r a i sonnab le de la 

d u r é e de c e t t e p r o c é d u r e d a n s son e n s e m b l e pu i squ ' e l l e n 'es t pas encore 

t e r m i n é e , m a i s il ne nie pas qu ' e l l e soit déjà longue . A son avis, cela t ient 

en p a r t i e a u fait q u e l ' a d m i n i s t r a t i o n fiscale a t r a i t é s i m u l t a n é m e n t un 

g r a n d n o m b r e d 'affaires s imi la i res et a a t t e n d u le r é su l t a t de la d e m a n d e 

de sursis à exécu t ion . 

73. Le G o u v e r n e m e n t aff i rme n é a n m o i n s que le r e q u é r a n t a eu accès à 

un t r ibuna l devan t lequel il a bénéficié d ' un procès équ i t ab l e qui a satisfait 

aux ex igences d e l 'ar t ic le 6 d e la C o n v e n t i o n et r e spec té n o t a m m e n t son 

droi t d ' ê t r e p r é s u m é innocen t , g a r a n t i pa r le p a r a g r a p h e 2 de cet ar t ic le . 

Il sou t i en t q u e , m ê m e lors de la p r o c é d u r e devan t l ' admin i s t r a t i on fiscale, 

le r e q u é r a n t a profi té de n o m b r e des g a r a n t i e s j u r i d i q u e s p révues à 

l 'ar t icle 6. De plus , il a eu r ecour s aux t r i b u n a u x a d m i n i s t r a t i f s , qui 

ava ien t c o m p é t e n c e pour e x a m i n e r tous les a spec t s , d e fait c o m m e d e 

droi t , de l 'affaire don t ils é t a i e n t saisis. T o u t au long de la p rocédure 

d ' impos i t ion , il incombai t à l ' a d m i n i s t r a t i o n fiscale de p rouve r q u e des 

in fo rma t ions incor rec tes lui ava ien t é té fournies et q u e , en conséquence , 

il y avait m a t i è r e à infliger des ma jo ra t i ons d ' impô t . P o u r a u t a n t que 

l ' exécut ion i m m é d i a t e de la d e t t e déc idée pa r l ' admin i s t r a t i on fiscale 

peu t passe r p o u r avoir l imi té l 'accès du r e q u é r a n t à un t r ibuna l , le 

G o u v e r n e m e n t cons idère q u e c e t t e l imi t a t ion é ta i t p r o p o r t i o n n é e . 

L ' exécu t ion a servi à p r o t é g e r les i n t é r ê t s financiers de l 'E ta t et de la 

collectivité d a n s son e n s e m b l e . C o m p t e t enu du déla i cons idérab le 

au to r i s é pour faire appe l d ' u n e décision fiscale - n o r m a l e m e n t c inq ans 
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ap rè s l ' année d ' impos i t ion - un sys tème acco rdan t un droi t absolu à un 

surs is à exécu t ion sans q u ' u n e s û r e t é soit fournie condu i ra i t p robab le 

m e n t à u n e forte a u g m e n t a t i o n du n o m b r e d ' appe l s en vue de r e t a r d e r le 

p a i e m e n t des impô t s voire d e s'y sous t r a i r e . Le G o u v e r n e m e n t fait de plus 

valoir q u e le r e q u é r a n t a o b t e n u un e x a m e n p r é l i m i n a i r e pa r les 

t r i b u n a u x des décis ions de l ' admin i s t r a t i on fiscale q u a n t aux i m p ô t s et 

ma jo ra t ions d ' impô t d a n s le c ad re de la p r o c é d u r e de surs is à exécu t ion . 

D a n s ce t t e p r o c é d u r e c o m m e d a n s la p r o c é d u r e de fail l i te, les t r i b u n a u x 

on t dû se l ivrer à une é t u d e s o m m a i r e du fond de l 'affaire. Le Gou

v e r n e m e n t soul igne auss i q u e le r e q u é r a n t a é té déc la ré en faillite en 

ra ison d ' une d e t t e fiscale don t les ma jo ra t ions ne r e p r é s e n t a i e n t q u ' u n e 

pe t i t e p a r t i e . E t a n t d o n n é qu' i l n 'ava i t p r a t i q u e m e n t pas d 'act i fs , la 

faillite au ra i t é t é p rononcée m ê m e en l ' absence de majora t ion . De 

surcro î t , s'il avai t fait appe l avec succès des décis ions d e l ' a d m i n i s t r a t i o n 

fiscale, il a u r a i t pu r é t ab l i r sa s i tua t ion en fa isant a n n u l e r la décis ion de 

faillite et en e n g a g e a n t c o n t r e l 'Eta t une d e m a n d e en i n d e m n i s a t i o n des 

p e r t e s financières p rovoquées pa r ce t t e d e r n i è r e décision. 

74. Q u a n t au droi t du r e q u é r a n t d ' ê t r e p r é s u m é innocen t , le 

G o u v e r n e m e n t , s ' appuyan t su r la décis ion r e n d u e p a r la C o m m i s s i o n 

e u r o p é e n n e d a n s l 'affaire Kàllander p r éc i t ée ( p a r a g r a p h e 55 c i -dessus) , 

aff irme q u e les not ions d ' innocence et de culpabi l i té ne sont pas 

p e r t i n e n t e s lorsqu' i l s 'agit d ' infl iger des ma jo ra t i ons d ' impô t , que nul n ' a 

p r é t e n d u d a n s la p r o c é d u r e fiscale q u e le r e q u é r a n t eû t c o m m i s u n e 

infract ion et q u ' a u c u n e décision définit ive n ' a é té prise sur le point de 

savoir si le r e q u é r a n t devra i t paye r les ma jo ra t i ons . P a r a i l leurs , il 

incombai t e n t i è r e m e n t à l ' a d m i n i s t r a t i o n fiscale de p rouver q u e le 

r e q u é r a n t avait soumis des in fo rma t ions incor rec tes d a n s ses déc l a ra 

t ions fiscales. 

b ) L e r e q u é r a n t 

75. Le r e q u é r a n t rappe l le que l 'affaire fiscale le c o n c e r n a n t , qu i po r t e 

sur l ' année d ' impos i t ion 1994 et donc su r ses r evenus de l ' année 1993, a 

é té e x a m i n é e p a r le t r i buna l de p r e m i è r e ins tance le 7 d é c e m b r e 2001 et 

es t tou jours p e n d a n t e . Il sou t i en t qu ' i l y a eu d é p a s s e m e n t du «dé la i 

r a i s o n n a b l e » m e n t i o n n é à l 'ar t icle 6 de la C o n v e n t i o n , n o t a m m e n t eu 

é g a r d aux m e s u r e s déjà pr ises à son e n c o n t r e et au fait qu ' i l n 'y a plus de 

ra ison de convoquer des t é m o i n s , qui ne se ra i en t pas à m ê m e de dépose r 

au sujet de la s i tua t ion en 1993. 

76. Le r e q u é r a n t affirme qu ' i l n ' a pas eu accès à un t r i buna l lui offrant 

un procès é q u i t a b l e au sens de l 'ar t icle 6. O u t r e les effets de la d u r é e 

p r é t e n d u m e n t excessive de la p rocédu re , il invoque é g a l e m e n t d ' a u t r e s 

a r g u m e n t s . La p r o c é d u r e devan t l ' a d m i n i s t r a t i o n fiscale n ' a u r a i t pas 

débouché sur u n e décis ion c o r r e s p o n d a n t aux ex igences de l 'ar t icle 6. Le 
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t r i buna l a d m i n i s t r a t i f d é p a r t e m e n t a l ne sera i t pas non plus un « t r i b u n a l 

é tab l i pa r la loi» é t a n t d o n n é que les t r i b u n a u x admin i s t r a t i f s ne sont pas 

hab i l i t é s à t r a i t e r d e q u e s t i o n s péna l e s . D e plus , p o u r q u e le r e q u é r a n t 

puisse bénéf ic ier d ' un droi t d e recours effectif, il a u r a i t fallu surseo i r à 

l ' exécu t ion des décis ions de l ' a d m i n i s t r a t i o n fiscale. Le r e q u é r a n t 

aff irme aussi qu ' i l n 'a pas eu droi t à un e x a m e n p r é l i m i n a i r e des 

q u e s t i o n s fiscales lors d e la p r o c é d u r e d e failli te, ca r les t r i b u n a u x qui 

ont e x a m i n é la d e m a n d e de faillite n 'on t pas pris en c o m p t e les décisions 

fiscales sous- jacentes ni l ' e n q u ê t e de l ' a d m i n i s t r a t i o n fiscale. En o u t r e , 

l ' exécu t ion i m m é d i a t e des décis ions fiscales et l ' o rdonnance de faillite lui 

a u r a i e n t causé un pré judice i r r é p a r a b l e , ca r l ' in te rd ic t ion qu i lui a é té 

fai te d ' e x e r c e r des act iv i tés c o m m e r c i a l e s p e n d a n t la p r o c é d u r e de 

faillite l'a r u i n é sur les p l ans t a n t privé q u e profess ionnel . Il aff irme donc 

q u e t o u t e r é p a r a t i o n qu' i l p o u r r a i t recevoir à l 'avenir ne cons t i t ue ra i t pas 

u n r e d r e s s e m e n t effectif du pré judice qu ' i l a subi . 

77. Le r e q u é r a n t sou t i en t auss i q u e , de m a n i è r e g é n é r a l e , un 

c o n t r i b u a b l e se voit confronté à u n e c h a r g e de la p reuve i n s u r m o n t a b l e 

lorsqu ' i l p r é t e n d q u ' u n e ma jo ra t ion d ' impô t ne devra i t pas lui ê t r e 

infligée ou devra i t ê t r e r e m i s e . La j u r i s p r u d e n c e m o n t r e r a i t q u e les cas 

d e r e m i s e sont r a r e s . De p lus , les m e s u r e s d ' exécu t ion , y compr i s la 

p r o c é d u r e de faillite, ont affaibli sa posi t ion d a n s le c ad re d e la p r o c é d u r e 

d ' impos i t ion en cours . Pare i l les m e s u r e s , si elles sont pr ises avan t q u ' u n 

t r i buna l n 'a i t s t a t u é sur l 'affaire, m é c o n n a î t r a i e n t donc les g a r a n t i e s 

j u r i d i q u e s énoncées d a n s la Conven t i on . Dès lors, le pr inc ipe de la 

p r é s o m p t i o n d ' i nnocence n ' a u r a i t pas é t é r e spec t é lors d e la p r o c é d u r e 

d ' impos i t ion . Bien au c o n t r a i r e , le r e q u é r a n t affirme qu ' i l y a eu une 

p r é s o m p t i o n de cu lpab i l i t é p o u r ce qui est des ma jo ra t ions d ' impô t . 

2. Appréciai ion de la Cour 

78. La C o u r relève tou t d ' abo rd que la p r o c é d u r e d ' impos i t ion est 

tou jours p e n d a n t e ; le t r i b u n a l a d m i n i s t r a t i f d é p a r t e m e n t a l a r e n d u ses 

j u g e m e n t s le 7 d é c e m b r e 2001 et le r e q u é r a n t a formé depu i s un recours 

d e v a n t la cour a d m i n i s t r a t i v e d ' appe l . La C o u r doit donc r e c h e r c h e r si la 

p r o c é d u r e en cause et les m e s u r e s pr ises j u s q u ' à p r é s e n t e m p o r t e n t 

violat ion d a n s le chef du r e q u é r a n t des d ro i t s g a r a n t i s pa r l 'ar t ic le 6 de la 

C o n v e n t i o n , c o m m e l ' in té ressé l ' a l lègue . 

79. Il faut auss i n o t e r q u e la p r o c é d u r e i n t e r n e p e r t i n e n t e concerna i t 

t a n t les i m p ô t s q u e les ma jo ra t ions d ' i m p ô t . Ayan t déjà conclu que 

l 'a r t ic le 6 ne s ' app l ique pas au litige re la t i f à l ' impôt p r o p r e m e n t dit 

( p a r a g r a p h e 64 c i -dessus) , la C o u r e x a m i n e r a la p r o c é d u r e p o u r a u t a n t 

qu ' e l l e concerna i t u n e c o n t e s t a t i o n su r une «accusa t i on en m a t i è r e 

p é n a l e » d i r igée con t re le r e q u é r a n t , m ê m e si cela impl ique nécessa i re -
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m e n t de p r e n d r e en c o m p t e d a n s une c e r t a i n e m e s u r e la p r o c é d u r e 
« p u r e m e n t » fiscale. 

a) L ' a c c è s à u n t r i b u n a l 

80. La C o u r r appe l l e q u e l 'ar t icle 6 § 1 de la C o n v e n t i o n consac re le 

«dro i t à un t r i b u n a l » - don t le droi t d 'accès cons t i tue un aspect - en t a n t 

q u ' é l é m e n t du dro i t à un procès é q u i t a b l e . C e dro i t n 'es t pas absolu , mais 

se p r ê t e à des l imi t a t i ons impl ic i tes . Toute fo i s , celles-ci ne s a u r a i e n t 

r e s t r e i n d r e l 'accès ouver t à un ju s t i c i ab le d ' u n e m a n i è r e ou à un point 

tels q u e son droi t d 'accès à un t r i b u n a l s'en t rouve a t t e i n t d a n s sa 

subs t ance m ê m e , et ne se conci l ient avec l 'ar t ic le 6 § 1 q u e si elles 

t e n d e n t à un but l ég i t ime et s'il ex is te un r a p p o r t r a i sonnab le de 

p r o p o r t i o n n a l i t é e n t r e les moyens employés et le but visé (voir, p a r m i 

b e a u c o u p d ' a u t r e s , les a r r ê t s Deweer c. Belgique, 27 février 1980, sér ie A 

n" 35, pp . 24-26, §§ 48-49, e t Aït-Mouhoub c. France, 28 oc tobre 1998, Recueil 

1998-VIII, p . 3227, § 5 2 ) . 

8 1 . Les diverses p r o c é d u r e s suivies en l 'espèce se sont fondées sur les 

décisions de l ' a d m i n i s t r a t i o n fiscale des 22 et 27 d é c e m b r e 1995, qui ont 

infligé au r e q u é r a n t des c o m p l é m e n t s et ma jo ra t ions d ' impô t . Le fisc est 

u n o r g a n e a d m i n i s t r a t i f qu i ne s au ra i t passe r p o u r sa t is fa i re aux 

exigences de l 'ar t ic le 6 § 1 de la Conven t ion . La C o u r e s t i m e n é a n m o i n s 

q u e les E t a t s c o n t r a c t a n t s doivent avoir la l iber té de confier au fisc la 

t âche de p r o n o n c e r des sanc t ions tel les q u e des ma jo ra t i ons d ' impô t , 

m ê m e si elles sont lourdes . Pare i l sys t ème n 'es t pas c o n t r a i r e à l 'ar t icle 6 

pour a u t a n t q u e le c o n t r i b u a b l e peu t sais ir de t o u t e décis ion ainsi pr ise à 

son e n c o n t r e un o r g a n e j ud i c i a i r e de p le ine j u r id i c t i on , ayan t n o t a m m e n t 

le pouvoir d e r é f o r m e r en tous po in t s , en fait c o m m e en d ro i t , la décis ion 

e n t r e p r i s e ( a r r ê t s Bendenoun c. France, 24 février 1994, série A n" 284, 

pp . 19-20, § 46, et Umlauft c. Autriche, 23 oc tobre 1995, série A n" 328-B, 

p. 39-40, §§ 37-39) . 

82. En v e r t u du dro i t suédois , c 'est a u p r è s des j u r i d i c t i o n s a d m i 

n i s t ra t ives qu' i l fallait i n t e r j e t e r appe l des décis ions de l ' a d m i n i s t r a t i o n 

fiscale des 22 et 27 d é c e m b r e 1995 ainsi que de celle du 21 m a i 1996 

re la t ive à la d e m a n d e de surs is à exécu t ion . De fait, le r e q u é r a n t a usé d e 

ce r ecours . Il est donc clair q u e les j u r id i c t i ons a d m i n i s t r a t i v e s on t 

c o m p é t e n c e pour t r a i t e r des ques t ions de m a j o r a t i o n d ' impô t . C e l a 

impl ique ce r t e s qu ' e l l e s s t a t u e n t d a n s des p r o c é d u r e s qui sont de n a t u r e 

péna l e aux fins de la C o n v e n t i o n , a lors qu ' e l l e s n ' o n t p a s de m a n i è r e 

g é n é r a l e c o m p é t e n c e p o u r c o n n a î t r e de ques t i ons r e s so r t i s san t à la 

m a t i è r e péna le d a n s l 'o rdre j u r i d i q u e suédois . Toute fo i s , la C o u r relève 

q u e les t r i b u n a u x admin i s t r a t i f s - tou t c o m m e les t r i b u n a u x jud ic i a i r e s 

qu i on t s t a t u é s u r la faillite - p e u v e n t c o n n a î t r e d e t ous les a spec t s d e s 

ques t i ons don t ils sont saisis . L e u r e x a m e n ne se l imi te pas aux po in t s de 
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droi t ma i s peu t auss i eng lober les ques t i ons de fait c o m m e l ' appréc ia t ion 

des p reuves . En cas de désaccord avec les conclusions de l ' a d m i n i s t r a t i o n 

fiscale, ils peuven t a n n u l e r les décis ions a t t a q u é e s . C 'es t pou rquo i la C o u r 

dit que la p r o c é d u r e jud ic i a i r e qui s'est dé rou l ée en l 'espèce a é té m e n é e 

p a r des t r i b u n a u x qu i p r é s e n t e n t les g a r a n t i e s ex igées p a r l ' a r t ic le 6 § 1. 

83 . Il r e s t e toutefois à d é t e r m i n e r si les d isposi t ions rég i s san t le 

r ecours con t r e des décis ions de l ' a d m i n i s t r a t i o n fiscale et , en pa r t i cu l i e r , 

l ' appl ica t ion de ces règles e n l ' espèce , ont e m p ê c h é le r e q u é r a n t d 'avoir 

un accès effectif aux t r i b u n a u x . A cet égard , la C o u r r appe l l e q u e la 

C o n v e n t i o n a pour bu t de p r o t é g e r des dro i t s non pas t h é o r i q u e s ou 

i l lusoires , ma i s concre t s et effectifs. C e l a vau t n o t a m m e n t p o u r le droi t 

d 'accès a u x t r i b u n a u x , eu é g a r d à la place é m i n e n t e q u e le dro i t à un 

procès équ i t ab l e occupe d a n s u n e société d é m o c r a t i q u e (Airey c. Irlande, 

a r r ê t du 9 oc tobre 1979, série A n" 32, pp. 12-14, § 2 4 ) . 

84. Selon les lois fiscales appl icables en l 'espèce, n o t a m m e n t le 

c h a p i t r e 6, ar t ic les 6 et 7, de la loi sur l ' impôt , l o r s q u ' u n t r ibuna l 

a d m i n i s t r a t i f d é p a r t e m e n t a l est saisi d ' un appe l , l ' a d m i n i s t r a t i o n fiscale 

doit revoir sa décis ion. C e n 'es t q u ' e n cas de motifs pa r t i cu l i e r s q u e l 'appel 

peu t ê t r e ad re s sé d i r e c t e m e n t au t r i b u n a l ( p a r a g r a p h e 37 c i -dessus) . 

L ' a d m i n i s t r a t i o n fiscale doi t donc n o r m a l e m e n t p rocéde r à un nouvel 

e x a m e n avant que le t r i b u n a l ne puisse s t a t u e r sur l 'appel . 

85. Le 8 m a r s 1996, le r e q u é r a n t a d e m a n d é à l ' a d m i n i s t r a t i o n fiscale 

de revoir ses décis ions des 22 e t 27 d é c e m b r e 1995 lui inf l igeant des 

c o m p l é m e n t s et ma jo ra t ions d ' impô t . C e t t e ac t ion n 'a donc pas é té 

qual i f iée d ' appe l . La C o u r cons idère toutefois q u e la qual i f ica t ion de 

l 'act ion du r e q u é r a n t ne revêt pas une i m p o r t a n c e décisive q u a n d il s 'agit 

de d é t e r m i n e r s'il a eu un accès effectif à un t r i b u n a l , é t a n t d o n n é que 

l ' a d m i n i s t r a t i o n fiscale é ta i t en tou t é t a t d e cause t e n u e de revoir ses 

décis ions avant q u e l 'affaire puisse ê t r e dé fé rée à un t r i b u n a l , et q u e r ien 

ne d o n n e à p e n s e r q u e l 'objet ou la d u r é e de son r é e x a m e n sera i t différent 

su ivant la qual i f ica t ion de l 'act ion. De plus, il ressor t des a r g u m e n t s 

p r é s e n t é s p a r le r e q u é r a n t lors des p r o c é d u r e s d ' exécu t ion et de sursis 

cpi'il avai t l ' i n t en t ion d ' ob t en i r u n e décis ion de j u s t i c e q u a n t a u point de 

savoir s'il devai t payer les s o m m e s en cause . D a n s les décis ions qu 'e l le a 

pr ises ap rè s avoir r é e x a m i n é les avis d ' impos i t ion , l ' admin i s t r a t i on fiscale 

a déc la ré q u e le r e q u é r a n t avai t fait appe l des décis ions re la t ives aux 

c o m p l é m e n t s et ma jo ra t ions d ' impô t . Il a p p a r a î t é g a l e m e n t q u e l 'act ion 

du r e q u é r a n t a en fait é té t r a i t é e c o m m e cons t i t uan t f o r m e l l e m e n t un 

recours pu i sque , a p r è s avoir p rocédé a u r é e x a m e n des avis, l ' admin i s t r a 

t ion fiscale a a u t o m a t i q u e m e n t renvoyé l 'affaire au t r i b u n a l a d m i n i s t r a t i f 

d é p a r t e m e n t a l , c o n f o r m é m e n t aux disposi t ions appl icables aux recours . 

86. Peu a p r è s q u e le r e q u é r a n t eu t d e m a n d é à l ' a d m i n i s t r a t i o n fiscale 

d e revoir ses avis d ' impos i t ion , des m e s u r e s d ' exécu t ion ont é té prises 

c o n t r e lui sur la base de ces avis, ce qui a en fin de c o m p t e condui t le 
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t r i buna l de dis t r ic t à p r o n o n c e r la faillite le 10 juin 1996. De p lus , la 

d e m a n d e de surs is q u e le r e q u é r a n t avai t fo rmée afin d ' év i te r u n e exécu

tion i m m é d i a t e fut r e j e t ée p a r le t r i buna l admin i s t ra t i f d é p a r t e m e n t a l le 

11 ju i l l e t 1996, car l ' in té ressé n 'ava i t pu fournir la g a r a n t i e banca i r e 

d e m a n d é e . 

87. Les faits qui v i ennen t d ' ê t r e rappelés m o n t r e n t que les décisions de 

l ' admin is t ra t ion fiscale a t t a q u é e s é ta ien t por teuses de graves conséquences 

pour le r e q u é r a n t , pu isqu 'e l les on t eu un effet non s e u l e m e n t su r sa s i tua t ion 

financière personnel le mais aussi pour sa société de taxis . C e r t a i n e s de ces 

conséquences é ta ien t suscept ibles de s 'aggraver au fur et à m e s u r e de 

l 'avancée de la p rocédure et difficiles à e s t imer et cor r iger s'il parvenai t 

à ob ten i r l ' annula t ion des décisions. En concluant , d a n s son j u g e m e n t 

d u 11 ju i l le t 1996, q u e les condi t ions préa lab les à l 'octroi d 'un sursis à 

exécut ion prévues à l 'art icle 49 § 1, a l inéa 3, de la loi su r le r ecouvremen t 

des impôts é ta ien t rempl ies , c 'est-à-dire que le fait d 'exiger le p a i e m e n t de la 

s o m m e en cause e n t r a î n e r a i t un préjudice considérable pour le r e q u é r a n t ou 

pa ra î t r a i t injuste pour d ' a u t r e s ra isons , le t r ibuna l admin i s t r a t i f d é p a r t e 

m e n t a l a reconnu les difficultés du r e q u é r a n t . 

88. C e r t e s , a u c u n e s o m m e n 'a é té recouvrée a u p r è s du r e q u é r a n t e t , 

faute de posséder des actifs sais issables , il a u r a i t é té déc la ré en faillite sur 

la seule base de la d e t t e fiscale. En conséquence , il n ' a en fait j a m a i s payé 

les ma jo ra t ions d ' impô t . La C o u r cons idère n é a n m o i n s q u e les m e s u r e s 

d ' exécu t ion prises - qui po r t a i en t aussi sur les ma jo ra t ions , lesquel les 

r e s t a i en t exigibles - et la s i tua t ion d a n s laquel le se t rouvai t le r e q u é r a n t , 

r e n d a i e n t ind ispensable q u e la p r o c é d u r e engagée pa r lui fût condui te avec 

célér i té pour qu ' i l pû t avoir u n accès effectif aux t r i b u n a u x . F a u t e de cela, 

il se ra i t po r t é a t t e i n t e à la subs t ance m ê m e de ce droi t . Il faut no te r q u e le 

chap i t r e 6, a r t ic le 6, de la loi sur l ' impôt prévoit q u e l ' admin i s t r a t ion fiscale 

procède à son r é e x a m e n le plus r a p i d e m e n t possible. 

89. O r ce t te admin i s t r a t i on n 'a rendu ses décisions à l'issue d u 

r é e x a m e n des avis d ' imposi t ion que le 24 février 1999, soit q u a s i m e n t t rois 

ans ap rè s la d e m a n d e d u r e q u é r a n t . C e n 'es t q u ' e n s u i t e q u e la ques t ion a é té 

por tée devan t le t r ibuna l admin i s t r a t i f d é p a r t e m e n t a l . D a n s l ' interval le , les 

p rocédures d 'exécut ion et de sursis avaient pris fin. Les faits de la cause ne 

révèlent aucune jus t i f icat ion pa r t i cu l i è re pour un tel dé la i . La C o u r cons ta t e 

de plus q u e le r e q u é r a n t a é té déc la ré en faillite au mot i f qu ' i l n 'avait pas 

payé la d e t t e fiscale a l léguée , don t les majora t ions d ' impôt , non s e u l e m e n t 

l ong temps avant que le t r ibuna l admin i s t r a t i f d é p a r t e m e n t a l ne fût appe lé à 

se p rononce r sur la ques t ion d e savoir s'il devai t a cqu i t t e r ce t t e d e t t e , ma i s 

aussi avan t m ê m e q u e ledit t r ibuna l n 'eû t t r anché sa d e m a n d e en vue 

d 'ob ten i r un sursis t e m p o r a i r e à exécut ion . 

90. Eu é g a r d à ce qu i p r é c è d e , et en pa r t i cu l i e r à l 'enjeu pour le 

r e q u é r a n t , la C o u r cons idè re q u ' e n m e t t a n t p rès de trois a n s p o u r se 

p r o n o n c e r sur les d e m a n d e s de r é e x a m e n de ses avis d ' impos i t ion 
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p r é s e n t é e s p a r l ' i n t é ressé , l ' a d m i n i s t r a t i o n fiscale n ' a pas agi avec la 

cé lér i té voulue d a n s les c i r cons tances de la cause et a donc i n d û m e n t 

r e t a r d é l ' examen pa r u n t r ibuna l des pr inc ipa les q u e s t i o n s posées pa r 

l ' infliction de c o m p l é m e n t s et ma jo ra t ions d ' impô t . P a r voie de consé

q u e n c e , le r e q u é r a n t a é té privé d ' un accès effectif à un t r i b u n a l . 

Dès lors, il y a eu violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n q u a n t a u 

dro i t d ' accès à un t r i buna l . 

b) La d u r é e d e la p r o c é d u r e 

9 1 . La pér iode à p r e n d r e en cons idé ra t ion au t i t r e de l 'ar t icle 6 § 1 d e 

la C o n v e n t i o n doi t ê t r e d é t e r m i n é e de m a n i è r e a u t o n o m e . Elle d é b u t e dès 

q u ' u n e p e r s o n n e se t rouve officiel lement accusée ou lo r sque les ac t ions 

des au to r i t é s ont des r épe rcuss ions i m p o r t a n t e s sur la s i tua t ion du 

suspec t (voir, e n t r e a u t r e s , Eckle c. Allemagne, a r r ê t du 15 ju i l l e t 1982, 

sér ie A n" 5 1 , p . 3 3 , § 73). 

92. La C o u r cons idère q u e la p r o c é d u r e suivie en l 'espèce a eu des 

r épe rcuss ions i m p o r t a n t e s sur le r e q u é r a n t à p a r t i r du m o m e n t où, 

le 1" d é c e m b r e 1995, l ' a d m i n i s t r a t i o n fiscale a réd igé à l ' issue de son 

cont rô le fiscal un r a p p o r t qui c o m p o r t a i t u n e not if icat ion d e r ed re s se 

m e n t inc luant des ma jo ra t i ons d ' impô t . C e r a p p o r t a é té i m m é d i a t e m e n t 

c o m m u n i q u é au r e q u é r a n t . Ainsi , aux fins de l 'ar t ic le 6 § 1, la pér iode à 

p r e n d r e en c o m p t e s 'est ouve r t e le 1 e r d é c e m b r e 1995. C e t t e pé r iode n 'es t 

pas encore t e r m i n é e p u i s q u e la p r o c é d u r e en j u s t i c e re la t ive aux impôts et 

ma jo ra t ions d ' i m p ô t est tou jours p e n d a n t e , a c t u e l l e m e n t d e v a n t la cour 

a d m i n i s t r a t i v e d ' appe l . A ce j o u r , la p r o c é d u r e a donc d u r é p rès de six 

ans et hui t mois . 

93 . Le c a r a c t è r e r a i sonnab le de la d u r é e d ' une p r o c é d u r e s ' appréc ie 

su ivan t les c i r cons tances de la cause e t eu é g a r d a u x c r i t è r e s consacrés 

p a r la j u r i s p r u d e n c e de la C o u r , en pa r t i cu l i e r la complex i t é de l 'affaire, 

le c o m p o r t e m e n t d u r e q u é r a n t et celui des a u t o r i t é s c o m p é t e n t e s (voir, 

e n t r e a u t r e s , Selmouni c. France [ G C ] , n" 25803/94, § 112, C E D H 1999-V). 

94. En l ' espèce , l ' a d m i n i s t r a t i o n fiscale et les t r i b u n a u x ont dû éva luer 

l ' ass ie t te fiscale de la société de taxis du r e q u é r a n t et le point de savoir s'il 

é ta i t r edevab le de c o m p l é m e n t s et ma jo ra t i ons d ' impô t . La C o u r e s t ime 

donc q u e la p r o c é d u r e po r t e sur des q u e s t i o n s d ' u n e c e r t a i n e complex i t é . 

C e p e n d a n t , le t r i buna l a d m i n i s t r a t i f d é p a r t e m e n t a l - le seul o rgane 

judicia i re à avoir j u s q u ' à p r é s e n t s t a t u é sur le fond de ces ques t ions - a 

é tud i é les r ecours formés par le r e q u é r a n t c o n t r e les décis ions de 

l ' a d m i n i s t r a t i o n fiscale des 22 et 27 d é c e m b r e 1995 d a n s ses j u g e m e n t s 

du 7 d é c e m b r e 2001 , soit p rès de six ans plus t a r d . D a n s l ' in terval le , 

l 'affaire est r e s t é e en cours devan t l ' admin i s t r a t i on fiscale p e n d a n t près 

de t rois ans et devan t le t r i buna l a d m i n i s t r a t i f d é p a r t e m e n t a l p e n d a n t 

deux a n s et neuf mois envi ron . R ien ne m o n t r e q u e le r e q u é r a n t ait 
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c o n t r i b u e pa r son c o m p o r t e m e n t à la l ongueu r de ces pé r iodes . La re la t ive 

complex i t é d e l 'affaire n ' en jus t i f ie pas non p lus la d u r é e . Au c o n t r a i r e , le 

r e q u é r a n t ayan t fait l 'objet de m e s u r e s d ' exécu t ion , ses r ecour s a u r a i e n t 

dû ê t r e e x a m i n é s p r o m p t e m e n t . La d u r é e de la p r o c é d u r e doit donc ê t r e 

a t t r i b u é e au c o m p o r t e m e n t des a u t o r i t é s . A cet é g a r d , la C o u r r appe l l e sa 

p r é c é d e n t e conclusion selon laque l le le r e t a r d avec leque l l ' a d m i n i s t r a t i o n 

fiscale a revu les décis ions a t t a q u é e s a privé le r e q u é r a n t d ' un accès 

effectif à un t r i buna l . 

95 . S a c h a n t q u e la p r o c é d u r e en q u e s t i o n n 'es t toujours pas t e r m i n é e , 

la C o u r e s t i m e , vu les c i r cons t ances pa r t i cu l i è r e s de la c ause , q u e sa 

d u r é e globale j u s q u ' à ce j o u r a excédé un délai pouvant pa s se r pour 

« r a i s o n n a b l e » sous l 'angle de l 'ar t ic le 6 § 1 de la Conven t i on . 

Il y a donc auss i eu violat ion de l 'ar t ic le 6 § 1 de la Conven t i on q u a n t à 

la d u r é e d e la p r o c é d u r e . 

c) La p r é s o m p t i o n d ' i n n o c e n c e 

96. La C o u r rappe l le q u e la p r é s o m p t i o n d ' i nnocence consac rée p a r le 

p a r a g r a p h e 2 de l 'ar t icle 6 figure p a r m i les é l é m e n t s du procès péna l 

é q u i t a b l e exigé pa r le p a r a g r a p h e 1 (voir n o t a m m e n t Bernard c. France, 

a r r ê t du 23 avril m'a, Recueil 1998-11, p . 879, § 37) . Pa r c o n s é q u e n t , elle 

e x a m i n e r a le grief du r e q u é r a n t sous l 'angle de ces deux t e x t e s c o m b i n é s . 

97. La C o u r a expl ic i té en ces t e r m e s le sens du p a r a g r a p h e 2 de 

l 'ar t ic le 6 d a n s l ' a r rê t Barbera, Messegué et Jabardo c. Espagne (6 d é c e m b r e 

1988, sér ie A n " 146, p. 33, § 77) : 

«Le [paragraphe ~\ consacre le pr incipe de la p r é s o m p t i o n d ' innocence . 11 e x i g e , 

e n t r e a u t r e s , q u ' e n rempl i s sant l eurs fonct ions les m e m b r e s du tr ibunal ne partent pas 

de l ' idée p r é c o n ç u e q u e le p r é v e n u a c o m m i s l 'acte i n c r i m i n é ; la c h a r g e de la preuve 

p è s e sur l 'accusat ion et le d o u t e profite à l 'accusé. En outre , il i n c o m b e à cel le-ci 

d ' ind iquer à l ' intéressé de q u e l l e s c h a r g e s il fera l'objet - afin de lui fournir l 'occasion 

d e préparer et p r é s e n t e r sa d é f e n s e e n c o n s é q u e n c e - e t d'offrir d e s preuves su f f i santes 

pour fonder u n e d é c l a r a t i o n de cu lpabi l i té . » 

98. La C o u r observe tout d ' abord q u e les t r i b u n a u x admin i s t r a t i f s 

saisis des recours du r e q u é r a n t d i r igés con t r e les décis ions de l ' admi

n i s t r a t i on fiscale on t p le ine j u r id i c t i on et on t donc c o m p é t e n c e pour 

a n n u l e r les décis ions inc r iminées . Les affaires doivent ê t r e e x a m i n é e s sur 

la base des p reuves p r é s e n t é e s , et il a p p a r t i e n t à l ' a d m i n i s t r a t i o n fiscale 

de p rouve r qu ' i l ex is te des motifs d ' inf l iger des ma jo ra t ions d ' impô t en 

v e r t u d e s lois p e r t i n e n t e s . De p lus , r ien ne m o n t r e q u e les m e m b r e s des 

j u r id i c t i ons s t a t u a n t sur les r ecour s de l ' in té ressé en m a t i è r e d ' impos i t ion 

ou d a n s le c ad re des p r o c é d u r e s d ' exécu t ion et de sursis ont p ré jugé ou 

p r é juge ron t du fond de ces affaires. 

99. O r le r e q u é r a n t s 'est p l a in t d ' u n e a t t e i n t e à la p r é s o m p t i o n 

d ' i nnocence à d e u x é g a r d s : p r e m i è r e m e n t , la c h a r g e qui lui incombai t 
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s 'agissant de p rouve r qu ' on n ' a u r a i t pas dû lui infliger de ma jo ra t ion 

d ' impô t ou qu' i l convena i t de la lui r e m e t t r e é t a i t quas i i n s u r m o n t a b l e , 

de telle so r t e qu ' i l a u r a i t en réa l i té é té p r é s u m é c o u p a b l e ; d e u x i è m e 

m e n t , le fait q u e les décis ions d e l ' a d m i n i s t r a t i o n fiscale re la t ives à ces 

ma jo ra t ions ont é t é e x é c u t é e s avan t q u ' u n t r i buna l n ' eû t s t a t u é sur le 

point de savoir si le r e q u é r a n t devai t les payer a affaibli sa posi t ion dans 

la p r o c é d u r e au fond. 

100. P o u r ce qui est du p r e m i e r a r g u m e n t du r e q u é r a n t , la C o u r relève 

q u e les ma jo ra t ions d ' impô t sont infl igées en Suède p o u r des ra i sons 

object ives , c ' es t -à -d i re sans qu ' i l soit nécessa i r e de p r o u v e r qu ' i l y a eu 

in t en t ion ou négl igence du c o n t r i b u a b l e . C o m m e elle l 'a déjà dit ( a r r ê t 

Salabiaku p réc i t é , p . 15, § 27), les E t a t s c o n t r a c t a n t s peuven t en pr inc ipe 

et sous c e r t a i n e s condi t ions s a n c t i o n n e r au péna l un fait m a t é r i e l ou 

objectif cons idéré en soi, qu ' i l p rocède ou non d ' une i n t en t ion dé l i c tueuse 

ou d ' u n e nég l igence . 

Les d isposi t ions p e r t i n e n t e s en m a t i è r e de ma jo ra t ions d ' impô t 

prévoient toutefois q u e , d a n s c e r t a i n e s s i t ua t i ons , il ne faut infliger 

a u c u n e ma jo ra t i on ou il faut r e m e t t r e celle qui a é té d é c r é t é e . Le 

c h a p i t r e 5, a r t ic le 6, de la loi sur l ' impôt énonce ainsi q u e la ma jo ra t ion 

doit ê t r e r emise n o t a m m e n t si la c o m m u n i c a t i o n de r e n s e i g n e m e n t s 

e r ronés ou le fait de ne pas r empl i r une déc l a r a t i on d ' impô t a p p a r a î t 

excusable en ra ison de la n a t u r e des r e n s e i g n e m e n t s en cause ou 

d ' a u t r e s c i r cons tances pa r t i cu l i è r e s , ou lo r squ ' en p r o n o n c e r une se ra i t 

m a n i f e s t e m e n t d é r a i s o n n a b l e . L ' a d m i n i s t r a t i o n fiscale et les t r i b u n a u x 

doivent r e c h e r c h e r s'il ex is te des motifs de r emise m ê m e lorsque le 

con t r i buab l e n ' a pas p r é s e n t é de d e m a n d e à cet effet. N é a n m o i n s , 

c o m m e elle n 'es t t e n u e de d é t e r m i n e r s'il exis te de tels moti fs q u e pour 

a u t a n t q u e les faits de la cause l ' ex igent , c'est en réa l i té au c o n t r i b u a b l e 

qu ' i l i ncombe de p rouver qu ' i l y a d e s ra i sons de r e m e t t r e u n e ma jo ra t ion 

(voir auss i le p a r a g r a p h e 35 c i -dessus) . 

En c o n s é q u e n c e , l ' a d m i n i s t r a t i o n fiscale et les t r i b u n a u x ne p e u v e n t 

que p a r t i r de l ' hypothèse q u e les i n e x a c t i t u d e s découve r t e s p e n d a n t un 

processus d ' impos i t ion sont d u e s à un ac te inexcusab le i m p u t a b l e au 

con t r i buab l e et qu ' i l n 'es t pas m a n i f e s t e m e n t d é r a i s o n n a b l e d ' infl iger 

u n e ma jo ra t i on d ' impô t p o u r s a n c t i o n n e r cet a c t e . Le sys t ème fiscal 

suédois fonct ionne donc avec u n e p r é s o m p t i o n qu ' i l a p p a r t i e n t au 

c o n t r i b u a b l e de ré fu te r . 

101. D a n s son a r r ê t Salabiaku, la C o u r a soul igné (p. 15, § 28) : 

« L'article 6 § 2 ne se d é s i n t é r e s s e (...) pas des p r é s o m p t i o n s de fait ou de droit qui se 

rencontrent dans les lois répress ives . Il c o m m a n d e aux Eta t s de les e n s e r r e r d a n s d e s 

l i m i t e s ra i sonnab le s p r e n a n t en c o m p t e la grav i té de l 'enjeu et préservant les droits de 

la d é f e n s e . » 

Lorsqu ' i l s emplo i en t des p r é s o m p t i o n s en droi t péna l , les E t a t s 

c o n t r a c t a n t s doivent ainsi m é n a g e r un équi l ib re e n t r e l ' i m p o r t a n c e d e 



84 ARRÊT JANOSEVIC c. SUÈDE 

l 'enjeu et les d ro i t s de la défense ; en d ' a u t r e s t e r m e s , les moyens employés 

doivent ê t r e r a i s o n n a b l e m e n t p r o p o r t i o n n é s au bu t l ég i t ime poursuivi . 

102. Eva luan t si ce pr incipe de p ropor t ionna l i t é a é té respec té en 

l 'espèce, la C o u r reconna î t q u e le r e q u é r a n t se t rouvai t face à u n e 

p r é s o m p t i o n difficile à réfuter , mais sans toutefois ê t r e t o t a l e m e n t 

dépourvu de moyens de défense . Il est p a t e n t q u e , lorsqu' i l a con tes t é les 

décisions de l ' admin i s t r a t ion fiscale re la t ives aux i m p ô t s et ma jo ra t ions 

d ' impôt , il a aff irmé qu' i l avai t c o m m u n i q u é des r e n s e i g n e m e n t s 

correc ts dans ses déc la ra t ions fiscales et q u e les avis d ' impos i t ion de 

l ' admin i s t r a t i on é t a i e n t e r ronés ca r fondés sur des in format ions inexac tes 

collectées lors du contrôle fiscal. C e faisant , le r e q u é r a n t s'est appuyé pour 

sa défense , en ce qu i concerne les ma jo ra t ions , sur le c h a p i t r e 5, ar t ic le 1 1, 

de la loi su r l ' impôt (et les disposi t ions s imi la i res d ' a u t r e s lois p e r t i n e n t e s ) , 

aux t e r m e s duque l une object ion élevée avec succès à l ' encont re du m o n t a n t 

de l ' impôt p r o p r e m e n t dit e n t r a î n e a u t o m a t i q u e m e n t une r éduc t ion 

c o r r e s p o n d a n t e de la majora t ion . C e p e n d a n t , il lui é ta i t loisible de fournir 

les motifs jus t i f i an t de r é d u i r e ou de r e m e t t r e les majora t ions ainsi que les 

p reuves à l 'appui . C 'es t ainsi qu ' i l a u r a i t pu avancer pour sa défense , à t i t re 

subs id ia i re , q u e m ê m e s'il appa ra i s sa i t qu ' i l avai t t r a n s m i s des r ense igne 

m e n t s incor rec ts à l ' admin i s t r a t i on fiscale, cela é ta i t excusable dans les 

c i rcons tances ou encore q u ' e n tout é t a t de cause lui infliger une 

ma jo ra t ion se ra i t m a n i f e s t e m e n t dé r a i sonnab l e . O r si ce n 'es t qu'i l a 

affirmé que les ma jo ra t ions deva ien t ê t r e r emises en ra ison de la d u r é e de 

la p rocédu re , le r e q u é r a n t n ' a r ien a l légué de tel et le t r i buna l a d m i n i s t r a t i f 

d é p a r t e m e n t a l - q u i é ta i t t enu de r e c h e r c h e r d'office s'il exis ta i t des motifs 

de r emise - a conclu d a n s ses j u g e m e n t s du 7 d é c e m b r e 2001 qu' i l n 'ex is ta i t 

a u c u n e base légale p o u r r e m e t t r e les majora t ions d ' impô t . 

103. La C o u r t i en t é g a l e m e n t c o m p t e de l ' i n t é rê t financier de l 'E ta t en 

m a t i è r e fiscale, les impô t s é t a n t la p r inc ipa le source d e r evenus de ce 

d e r n i e r . U n sys tème d ' impos i t ion se fondant p r i n c i p a l e m e n t sur les 

r e n s e i g n e m e n t s fournis pa r le con t r i buab l e ne sau ra i t fonc t ionner 

c o r r e c t e m e n t sans une fo rme q u e l c o n q u e de sanc t ion en cas de c o m m u 

nica t ion de r e n s e i g n e m e n t s incor rec t s ou incomple t s , et le g r a n d n o m b r e 

de déc l a r a t i ons fiscales t r a i t é pa r an , j o in t à la nécess i té d ' a s s u r e r u n e 

appl ica t ion prévisible et un i fo rme de ces sanc t ions , impose sans nul 

d o u t e d ' a p p l i q u e r celles-ci selon des règles s t a n d a r d i s é e s . 

104. Eu é g a r d à ce qu i p r é c è d e , en pa r t i cu l i e r au fait q u e les règles 

appl icables en m a t i è r e de ma jo ra t ions d ' i m p ô t p révo ien t ce r t a in s moyens 

de défense fondés sur des é l é m e n t s subjectifs et q u ' u n sys tème efficace 

d ' impos i t ion est i m p o r t a n t p o u r la défense des i n t é r ê t s financiers de 

l 'E ta t , la C o u r cons idère q u e les p r é s o m p t i o n s r e t e n u e s en droi t 

suédois c o n c e r n a n t les ma jo ra t i ons r e s t en t confinées d a n s des l imi tes 

r a i sonnab les . C o m m e la C o u r a d m i n i s t r a t i v e s u p r ê m e l'a dit d a n s un 

a r r ê t r e n d u le 15 d é c e m b r e 2000 ( p a r a g r a p h e 53 c i -dessus) , en géné ra l 
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ce t t e conclusion « i m p l i q u e q u e les t r i b u n a u x (...) p ro cèd en t (...) dans 

c h a q u e cas individuel à u n e a p p r é c i a t i o n n u a n c é e et non pas t rop 

res t r ic t ive du point de savoir s'il exis te des moti fs d ' a n n u l e r ou de 

r e m e t t r e la ma jo ra t ion d ' i m p ô t » . N é a n m o i n s , pour r a p p e l e r ce qui a é t é 

dit p lus h a u t , mis à p a r t la r é fé rence à la d u r é e de la p r o c é d u r e , le 

r e q u é r a n t n ' a invoqué a u c u n mot i f de remise au cours de la p r o c é d u r e 

d ' impos i t ion p e r t i n e n t e . 

105. Le r e q u é r a n t a l lègue aussi que son droi t à la p r é s o m p t i o n 

d ' innocence a é t é violé du fait q u e les décis ions d e l ' admin i s t r a t i on fiscale 

re la t ives aux majora t ions d ' impôt ont é té mises à exécut ion avant q u ' u n 

t r ibuna l n ' eû t s t a t u é sur la ques t ion d e savoir s'il devai t ou non les payer. 

106. La C o u r cons ta t e q u e ni l 'ar t icle 6 ni d ' a i l l eurs a u c u n e a u t r e 

disposi t ion de la C o n v e n t i o n ne peuven t passe r pour exc lu re en pr incipe 

q u e des m e s u r e s d ' exécu t ion soient pr ises avan t q u e des décisions 

re la t ives à des ma jo ra t i ons d ' impô t ne soient d e v e n u e s défini t ives . De 

plus , on t rouve d a n s la législat ion d ' a u t r e s E t a t s c o n t r a c t a n t s des 

d isposi t ions a u t o r i s a n t u n e p r o m p t e exécu t ion de c e r t a i n e s sanc t ions 

péna l e s . C e p e n d a n t , c o n s i d é r a n t q u ' u n e exécu t ion rap ide de majora t ions 

d ' impô t peu t e n t r a î n e r des conséquences graves p o u r la pe r sonne 

conce rnée et l ' en t r ave r d a n s sa dé fense lors de la p r o c é d u r e en just ice 

u l t é r i e u r e , les E t a t s sont t e n u s de ne r ecour i r à pare i l le exécu t ion que 

d a n s des l imi tes r a i sonnab le s m é n a g e a n t un j u s t e équi l ib re e n t r e les 

i n t é r ê t s e n j e u , d e la m ê m e m a n i è r e q u e les p r é s o m p t i o n s jouen t en droit 

péna l . C e l a est p a r t i c u l i è r e m e n t i m p o r t a n t d a n s des affaires te l les que 

l ' espèce, où les m e s u r e s d ' exécu t ion on t é t é p r i ses à p a r t i r de décis ions 

de l ' a d m i n i s t r a t i o n fiscale, c 'es t -à-dire avan t q u ' u n t r i b u n a l n 'a i t décidé 

s'il y avai t lieu de payer les ma jo ra t i ons en ques t ion . 

107. En r e c h e r c h a n t si, en l 'espèce, l ' exécut ion i m m é d i a t e des 

ma jo ra t ions a o u t r e p a s s é les l imi tes évoquées ci-dessus, la C o u r relève 

d ' e m b l é e q u e l ' in té rê t financier de l 'E ta t , qui est une cons idé ra t ion 

p r imord ia l e lorsqu' i l s 'agit d ' a s s u r e r l 'efficacité du s y s t è m e d ' impos i t ion , 

n ' a pas le m ê m e poids d a n s le d o m a i n e des ma jo ra t i ons d ' i m p ô t . En effet, 

b ien q u e ces péna l i t é s pu i s sen t a t t e i n d r e des s o m m e s cons idé rab les , elles 

ne sont pas conçues c o m m e une source de r e v e n u s à pa r t e n t i è r e mais 

visent à faire p ress ion sur les con t r ibuab le s p o u r qu ' i l s r e s p e c t e n t leurs 

ob l iga t ions fiscales, a insi q u ' à p u n i r les inf rac t ions . El les cons t i t uen t 

donc un moyen de vei l ler à ce q u e l 'Eta t perçoive les impôts dus en ver tu 

de la légis la t ion p e r t i n e n t e . Dès lors, t and i s q u ' u n pu i s san t in té rê t 

financier peu t just if ier q u e l 'Etat app l i que des règles s t a n d a r d i s é e s , voire 

des p r é s o m p t i o n s légales , p o u r éva luer le m o n t a n t des impô t s et 

ma jo ra t i ons d ' i m p ô t , et qu ' i l col lecte les impô t s i m m é d i a t e m e n t , ce mot i f 

ne sau ra i t en soi l ég i t imer l ' exécut ion i m m é d i a t e de ma jo ra t i ons d ' impôt . 

108. P a r a i l l eurs , il faut aussi p r e n d r e en c o m p t e le point de savoir s'il 

est possible de r é c u p é r e r les ma jo ra t ions d ' impô t et d e r even i r à la 
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s i t ua t ion j u r i d i q u e a n t é r i e u r e d a n s le cas où l 'appel con t re la décision 

d ' infl iger des ma jo ra t i ons est c o u r o n n é de succès . La C o u r relève q u ' e n 

droi t suédois un appel qui a abou t i e n t r a î n e le r e m b o u r s e m e n t de t o u t e 

s o m m e payée , avec i n t é r ê t . De plus , u n e décis ion d e faillite p e u t ê t r e 

a n n u l é e à la su i te d ' une d e m a n d e de r é o u v e r t u r e de la p r o c é d u r e d e 

faillite. Il est é g a l e m e n t possible d ' e n g a g e r c o n t r e l 'E ta t une p r o c é d u r e 

en i ndemni sa t i on de tou te p e r l e financière p rovoquée par la faillite. 11 

n ' en r e s t e pas moins q u e , d a n s les affaires où des s o m m e s cons idé rab les 

ont fait l 'objet d ' u n e m e s u r e d ' exécu t ion , le r e m b o u r s e m e n t p e u t ne pas 

r e p r é s e n t e r u n e r é p a r a t i o n to ta le des p e r t e s subies pa r le c o n t r i b u a b l e . 

U n sys t ème qui p e r m e t l ' exécut ion de ma jo ra t ions d ' i m p ô t t r è s é levées 

avant q u ' u n t r i buna l n 'a i t s t a t u é sur le point de savoir s'il y a lieu de les 

paye r p r ê t e donc à c r i t ique et doi t ê t r e s o u m i s à u n con t rô le s t r ic t . 

109. C e p e n d a n t , la C o u r est appe l ée à d i re si en l 'espèce les l imi tes 

s u s m e n t i o n n é e s re la t ives à u n e p r o m p t e exécu t ion ont é té o u t r e p a s s é e s 

aux d é p e n s du r e q u é r a n t . A cet éga rd , elle no te q u e , b ien q u e les 

décis ions sur les ma jo ra t ions d ' i m p ô t soient r e s t ées va lables et les 

ma jo ra t i ons exécu to i r e s , de so r te q u e le respec t du d ro i t du r e q u é r a n t à 

un accès effectif à un t r ibuna l c o m m a n d a i t q u e les t r i b u n a u x s t a t u e n t 

sans r e t a r d excessif, l ' in té ressé n ' a en réa l i té versé a u c u n e s o m m e . En 

o u t r e , c o m m e il ne possédai t a u c u n actif, il a u r a i t é té déc la ré en faillite 

sur la seule base d e la d e t t e fiscale. D a n s ces condi t ions , la C o u r juge q u e 

la possibi l i té p révue en dro i t suédois d e r e m b o u r s e r t ou t e s o m m e payée 

cons t i t ua i t u n e g a r a n t i e suff isante pour p r o t é g e r les i n t é r ê t s du 

r e q u é r a n t en ce t t e affaire. 

I 10. Dès lors, la C o u r e s t i m e q u e le droi t du r e q u é r a n t à la 

p r é s o m p t i o n d ' i nnocence n ' a pas é t é m é c o n n u en l ' espèce . 

II n 'y a donc pas eu violat ion de l 'ar t ic le 6 §§ 1 et 2 de la C o n v e n t i o n à 

cet éga rd . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 D E LA C O N V E N T I O N 

111. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n , 

«Si la Cour déc lare qu'i l y a eu v io la t ion de la Convention ou de ses Protoco les , et si le 

droit i n t e r n e de la H a u t e Part ie c o n t r a c t a n t e ne p e r m e t d'effacer q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s de c e t t e v io la t ion , la C o u r accorde à la part i e l é sée , s'il y a l ieu, u n e 

sat i s fact ion é q u i t a b l e . » 

A. D o m m a g e 

112. Le r e q u é r a n t fait valoir qu ' i l a subi un pré judice m a t é r i e l sous 

forme de m a n q u e à g a g n e r ap rè s avoir é té déc l a r é en faillite. Il évalue ce 

m a n q u e à g a g n e r à 1 978 000 c o u r o n n e s suédoises (SEK) pour les a n n é e s 
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1995 à 2002. Il d e m a n d e ce m o n t a n t en r é p a r a t i o n et insis te en ou t r e 

pour q u e la to ta l i t é de la d e t t e fiscale r é s u l t a n t des décis ions de 

l ' admin i s t r a t i on fiscale - à savoir i m p ô t s , ma jo ra t ions d ' impô t et i n t é r ê t s 

- soit a n n u l é e . A la d a t e du 23 aoû t 2000, c e t t e d e t t e se m o n t a i t à 

1 735 689 SEK. P o u r le cas où l 'E ta t ne se ve r ra i t pas o r d o n n e r d 'effacer 

la d e t t e , le r e q u é r a n t r é c l a m e le m ê m e m o n t a n t à t i t r e d ' i n d e m n i s a t i o n . 

De surcro î t , il sollicite 5 mil l ions de S E K pour d o m m a g e m o r a l , en 

ra ison des souffrances mora l e s q u e les p r o c é d u r e s et m e s u r e s en 

ques t i on ont causées à sa famille et à l u i - m ê m e . 

1 13. Le G o u v e r n e m e n t sou t i en t qu ' i l n ' ex is te pas de lien de causa l i té 

e n t r e la violat ion de l 'ar t ic le 6 de la Conven t i on et le m a n q u e à g a g n e r que 

le r e q u é r a n t aff irme avoir subi car , c o m p t e t e n u de sa s i t ua t ion f inancière , 

celui-ci a u r a i t é té déc l a r é en faillite de t ou t e m a n i è r e au vu du m o n t a n t 

des i m p ô t s é tab l i pa r l ' admin i s t r a t i on fiscale. Les ma jo ra t ions d ' impô t 

n ' a u r a i e n t ainsi eu a u c u n e incidence sur la décis ion d e faill i te. De plus, le 

r e q u é r a n t n ' a fourni a u c u n jus t i f ica t i f q u a n t à son m a n q u e à g a g n e r . Le 

G o u v e r n e m e n t sou t i en t auss i q u e l 'ar t icle 41 ne confère pas à la C o u r le 

pouvoir de c o n t r a i n d r e un E t a t à a n n u l e r u n e d e t t e fiscale. Il con t e s t e qu' i l 

y ait un q u e l c o n q u e lien d e causa l i t é e n t r e le d o m m a g e m a t é r i e l invoqué 

du fait d e la d e t t e fiscale et les violat ions a l l éguées de la C o n v e n t i o n , qui 

ne se r a p p o r t e n t pas à l ' infliction d ' i m p ô t s et ma jo ra t ions d ' i m p ô t , mais à 

l ' exécut ion des décis ions y re la t ives . En tou t é t a t de cause , seule une 

infime p a r t i e de la d e t t e fiscale a en réa l i t é é té payée , le r e s t e ayan t été 

frappé de p resc r ip t ion le 31 d é c e m b r e 2001 . 

Au cas où la C o u r conc lu ra i t à la v io la t ion d e l 'a r t ic le 6, le G o u v e r n e 

m e n t r econna î t q u e le r e q u é r a n t devra i t percevoir une c e r t a i n e i n d e m n i t é 

pour d o m m a g e m o r a l . Les p r é t e n t i o n s fo rmulées à cet é g a r d lui s e m b l e n t 

toutefois excess ives ; la s o m m e de 25 000 S E K lui p a r a î t r a i t r a i sonnab le 

pour r é p a r e r la v io la t ion r é s u l t a n t de la d u r é e d e la p r o c é d u r e . Q u a n t 

aux a u t r e s v iola t ions éven tue l l e s de l 'ar t icle 6, le G o u v e r n e m e n t préfère 

s 'en r e m e t t r e à la C o u r pour fixer un m o n t a n t en équ i t é . 

114. La C o u r r appe l l e qu ' e l l e a conclu à la violat ion de l 'ar t icle 6 de la 

Conven t i on s 'agissant du dro i t d 'accès à un t r i b u n a l et d e la d u r é e de la 

p r o c é d u r e . Q u e l l e q u e soit l ' a m p l e u r du d o m m a g e m a t é r i e l éven tue l l e 

m e n t subi pa r le r e q u é r a n t en raison des décis ions et m e s u r e s pr ises par 

les a u t o r i t é s et j u r i d i c t i ons i n t e r n e s , la C o u r j u g e qu ' i l n 'y a pas d e l ien de 

causa l i t é e n t r e ce pré jud ice et les violat ions cons t a t ée s . 

En r evanche , elle cons idère qu ' i l convient d ' a l louer u n e r é p a r a t i o n au 

t i t r e du d o m m a g e m o r a l et oct roie de ce chef au r e q u é r a n t 15 000 euros 

( E U R ) . L ' i n d e m n i t é est l ibellée en eu ros , à conver t i r d a n s la m o n n a i e 

n a t i o n a l e à la d a t e d u r è g l e m e n t , la C o u r j u g e a n t a p p r o p r i é d ' a d o p t e r 

d o r é n a v a n t , en p r inc ipe , l ' euro c o m m e m o n n a i e de r é fé rence p o u r tou tes 

les i n d e m n i t é s a l louées à t i t r e de sa t i s fac t ion é q u i t a b l e en ve r tu de 

l 'ar t ic le 41 de la Conven t i on . 
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B. Fra i s e t d é p e n s 

115. Le r e q u é r a n t r é c l a m e 572 625 SEK, t axe sur la va leu r a jou tée 

(TVA) a p p a r e m m e n t compr i s e , en r e m b o u r s e m e n t d e s h o n o r a i r e s 

a f férents à la p r o c é d u r e d e v a n t la C o m m i s s i o n et la C o u r . C e t t e s o m m e 

co r r e spond à 263,5 h e u r e s de t ravai l pour l 'avocat du r e q u é r a n t , à u n t a u x 

ho ra i r e d e 1 750 SEK, e t à 1 1 1,5 h e u r e s de t ravai l pour un avocat en second 

à un t a u x hora i r e de 1000 SEK. Le r e q u é r a n t d e m a n d e en o u t r e 

3 1 653 S E K au t i t r e des frais a s s u m é s pour ass i s te r à l ' aud ience de la C o u r . 

116. P o u r le G o u v e r n e m e n t , le n o m b r e d ' h e u r e s de t ravai l ind iqué est 

excessif. Il fait valoir q u ' u n e g r a n d e p a r t i e du t rava i l se r a p p o r t a i t à la fois 

à l 'affaire en cause et à l 'affaire Vàstberga Taxi Aktiebolag et Vulic c. Suède 

(n" 36985/97 , 23 ju i l le t 2002) . L ' aud ience t e n u e pa r la C o u r , en r e v a n c h e , 

jus t i f ie l 'octroi en l 'espèce d ' une s o m m e plus i m p o r t a n t e pour frais. Le 

G o u v e r n e m e n t accepte le t aux hora i r e d e m a n d é p o u r l 'avocat en second 

mais e s t ime q u ' u n t aux de 1 500 S E K sera i t suffisant pour l 'avocat 

pr inc ipa l , s achan t q u e le t aux app l iqué a c t u e l l e m e n t d a n s le s y s t è m e 

suédois d ' a s s i s t ance jud ic i a i r e est de 1 221 SEK, T V A compr i se . 

117. La C o u r rappe l le q u ' a u t i t r e de l 'ar t ic le 41 de la C o n v e n t i o n elle 

r e m b o u r s e les frais don t il est é tab l i qu ' i l s ont é t é r é e l l e m e n t exposés , 

qu ' i l s c o r r e s p o n d a i e n t à une nécess i té et qu ' i l s sont d ' un m o n t a n t 

r a i sonnab le (voir, e n t r e a u t r e s , T.P. et K.M. c. Royaume-Uni [ G C ] , 

n" 28945/95 , § 120, C E D H 2001-V). Eu é g a r d a u x r e s s e m b l a n c e s e n t r e les 

faits et a r g u m e n t s p r é s e n t é s en l 'espèce et d a n s le c ad re de l 'affaire 

Vàstberga Taxi Aktiebolag et Vulic p r éc i t ée , la C o u r oct roie au r e q u é r a n t la 

s o m m e globale de 35 000 E U R , T V A compr i s e , pour frais et d é p e n s . 

C. I n t é r ê t s m o r a t o i r e s 

118. L ' i n d e m n i t é é t a n t l ibellée en eu ros , à conver t i r clans la m o n n a i e 

na t i ona l e à la d a t e du r è g l e m e n t , la C o u r cons idère q u e le t a u x des 

i n t é r ê t s m o r a t o i r e s doi t re f lé te r le choix qu 'e l le a fait d ' a d o p t e r l ' euro 

c o m m e m o n n a i e de r é fé rence . Elle j u g e a p p r o p r i é de fixer c o m m e règle 

g é n é r a l e q u e le t aux des i n t é r ê t s m o r a t o i r e s à payer sur les m o n t a n t s dus 

e x p r i m é s en euros doit ê t r e basé sur le t a u x d ' i n t é r ê t de la facilité de p rê t 

m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e majoré de trois poin ts de 

p o u r c e n t a g e . 

P A R C E S M O T I F S , L A C O U R 

1. Dit, à l ' u n a n i m i t é , q u e l 'ar t ic le 6 de la C o n v e n t i o n est appl icable en 

l 'espèce ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l y a eu viola t ion de l 'ar t ic le 6 § 1 de la 

Conven t i on p o u r ce qui est du d ro i t d 'accès à un t r i buna l ; 
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3. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la 

Conven t i on pour ce qui est de la d u r é e de la p r o c é d u r e ; 

4. Dit, p a r six voix con t r e u n e , qu ' i l n 'y a pas eu viola t ion de l 'ar t ic le 6 §§ 1 

et 2 de la C o n v e n t i o n pour ce qui est du dro i t à la p r é s o m p t i o n 

d ' innocence ; 

5. Dit, à l ' u n a n i m i t é , 

a) q u e l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t rois mois à 

c o m p t e r du jour où l ' a r rê t s e r a devenu définit if c o n f o r m é m e n t à 

l 'ar t icle 44 § 2 d e la C o n v e n t i o n , les s o m m e s su ivan tes , à conver t i r 

d a n s la m o n n a i e na t i ona l e de l 'E ta t d é f e n d e u r au t aux appl icable à la 

d a t e du r è g l e m e n t : 

i. 15 000 E U R (qu inze mil le euros) p o u r d o m m a g e m o r a l , 

ii. 35 000 E U R ( t r en t e -c inq mille euros) p o u r frais et d é p e n s ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r d ' un i n t é r ê t s imple à un t aux 

égal à celui de la facilité de p r ê t m a r g i n a l de la B a n q u e cen t r a l e 

e u r o p é e n n e a u g m e n t é de trois po in t s de p o u r c e n t a g e à c o m p t e r de 

l ' expi ra t ion dud i t dé la i et j u s q u ' a u v e r s e m e n t a u x t a u x appl icables 

p e n d a n t c e t t e pé r iode ; 

6. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion équ i t ab l e pour le 

su rp lus . 

Fai t en ang la i s , puis c o m m u n i q u é pa r écri t le 23 ju i l l e t 2002, en 

appl ica t ion de l 'a r t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Michae l O 'BOYLE W i l h e l m i n a THOMASSEN 

Greffier P r é s i d e n t e 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions s épa rée s 

su ivan tes : 

- opinion c o n c o r d a n t e de M""' T h o m a s s e n ; 

- opinion en p a r t i e d i s s iden te de M. Casadeva l l . 

W.T . 

M . O ' B . 
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O P I N I O N C O N C O R D A N T E D E M m < L A J U G E T H O M A S S E N 

(Traduction) 

J e p a r t a g e l 'avis e x p r i m é p a r la ma jo r i t é q u a n t à l ' issue de c e t t e affaire. 

J ' a i toutefois q u e l q u e s rése rves à propos du r a i s o n n e m e n t suivi p a r la 

ma jo r i t é de la C o u r q u a n t à la r e l a t ion e n t r e la p r é s o m p t i o n d ' innocence 

et l ' exécut ion p r o m p t e des sanc t ions fiscales en géné ra l . Selon moi , il 

conv iendra i t de définir avec un peu plus d e r i g u e u r les l imi te s q u e le 

respec t de la p r é s o m p t i o n d ' i nnocence imp l ique pour l ' exécut ion de 

sanc t ions péna le s avan t q u ' u n t r i buna l n 'a i t s t a t u é à l eur sujet . 

La major i t é p r e n d c o m m e point de d é p a r t de son r a i s o n n e m e n t 

( p a r a g r a p h e 106 de l ' a r r ê t ) q u e «n i l 'ar t icle 6 ni d ' a i l l eurs a u c u n e a u t r e 

disposi t ion de la C o n v e n t i o n ne p e u v e n t pa s se r pour exc lu re en pr inc ipe 

q u e des m e s u r e s d ' exécu t ion soient pr ises avan t que des décis ions 

re la t ives à des ma jo ra t ions d ' impô t ne soient devenues déf in i t ives» . 

Q u a n t à moi, j e p ré fé re ra i s d i re au c o n t r a i r e q u ' e n pr inc ipe la 

p r é s o m p t i o n d ' innocence exclut q u e des sanc t ions péna le s soient 

e x é c u t é e s avant q u ' u n t r i b u n a l ait s t a t u é sur la r esponsab i l i t é d e la 

p e r s o n n e c o n c e r n é e . Le droi t de l ' individu d ' ob t en i r une décision de 

ju s t i ce q u a n t à u n e accusa t ion en m a t i è r e péna le sera i t a u t r e m e n t vidé 

de t o u t e s ignif icat ion vé r i t ab le . C e l a vaut auss i p o u r les p rocédure s 

a f fé ren tes à des péna l i t é s fiscales. 

Afin de d é t e r m i n e r s'il se jus t i f ia i t d ' e x é c u t e r r a p i d e m e n t les sanc t ions 

fiscales, la C o u r p ropose un exercice de mise en ba lance de l ' in té rê t de 

l 'E ta t à p rocéde r à u n e exécu t ion à t i t r e conse rva to i re et des dro i t s du 

r e q u é r a n t ( p a r a g r a p h e 106). O r elle n ' i n d i q u e pas avec su f f i s ammen t de 

c la r t é c o m m e n t la p r é s o m p t i o n d ' i nnocence devra i t l imi te r l ' in té rê t de 

l 'Eta t . J ' a u r a i s p lu tô t t e n d a n c e à pense r qu ' i l y a violat ion de ce pr inc ipe 

l o r s q u ' u n e exécu t ion à t i t r e conse rva to i r e agi t c o m m e u n e sanc t ion . 

Si les c a r a c t é r i s t i q u e s pa r t i cu l i è r e s du r e c o u v r e m e n t des impô t s et le 

problème de la f raude fiscale fournissent des motifs r e spec tab les 

d ' i n t é r ê t g é n é r a l suscep t ib les de ju s t i f i e r u n e p r o m p t e exécu t ion , il n ' e n 

va pas fo rcémen t de m ê m e p o u r les péna l i t é s fiscales, c o m m e la C o u r 

l ' indique au p a r a g r a p h e 107 de l ' a r rê t . L o r s q u ' u n con t r i buab l e est mis à 

l ' a m e n d e p o u r avoir d o n n é des r e n s e i g n e m e n t s e r ronés d a n s sa 

déc l a r a t i on fiscale et qu ' i l le c o n t e s t e , il ne faudra i t en pr inc ipe pas 

exiger le p a i e m e n t de l ' a m e n d e avan t q u ' u n t r i buna l ait t r a n c h é la 

ques t i on de savoir si la déc l a r a t i on é ta i t i nco r rec t e . 

C e r t e s , des i n t é r ê t s pa r t i cu l i e r s d e l 'E ta t p e u v e n t jus t i f i e r l ' adopt ion 

d ' u n e a u t r e m é t h o d e , pa r e x e m p l e lorsqu ' i l y a r a i s o n n a b l e m e n t lieu de 

c r a i n d r e q u e l ' in té ressé ne q u i t t e le pays ou ne d i s s imule ses actifs pour 

se sous t r a i r e à l ' exécut ion . C e p e n d a n t , d a n s un exerc ice de mise en 
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ba lance tel que celui p roposé p a r la ma jo r i t é , les i n t é r ê t s de l 'Eta t ne 

doivent pas ê t r e r e spec té s au poin t de t r a n s f o r m e r u n e exécu t ion rap ide 

en sanc t ion , ce qui pou r ra i t a r r ive r pa r e x e m p l e s'il est impossible 

d ' a n n u l e r les effets de l ' exécut ion ou s'ils sont i r r é p a r a b l e s ou lorsque le 

m o n t a n t faisant l 'objet de l ' exécut ion est tel qu ' i l susci te de graves 

difficultés f inancières pour l ' in té ressé , voire l 'accule à la faillite. A cet 

éga rd , j e ne suis pas conva incue p a r l 'avis de la major i t é selon lequel le 

fait q u ' u n e décis ion de faillite p rovoquée pa r l ' exécut ion r ap ide d ' une 

c o n d a m n a t i o n à u n e a m e n d e puisse ê t re a n n u l é e à la su i te d 'une 

d e m a n d e de r é o u v e r t u r e de la p r o c é d u r e de faillite ( p a r a g r a p h e 108 de 

l ' a r rê t ) soit r é e l l e m e n t de n a t u r e à r é p a r e r une décision de faillite lourde 

de c o n s é q u e n c e s . 

Si la ma jo ra t i on d ' impô t avai t cons t i tué u n é l é m e n t décisif d a n s la 

décision de d é c l a r e r le r e q u é r a n t en faillite - ce qu i n ' e s t pas le cas en 

l 'espèce - , j ' a u r a i s voté pour la violat ion de la p r é s o m p t i o n d ' innocence . 



92 ARRÊT JANOSKVIC c. SUÈDE 

O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E C A S A D E V A L L 

1. J e ne p a r t a g e pas l 'opinion de la major i t é en ce qui c o n c e r n e le 

d e r n i e r gr ief du r e q u é r a n t . En effet, j ' e s t i m e q u e la mise à exécu t ion 

des a m e n d e s fiscales déc idées p a r l ' a d m i n i s t r a t i o n fiscale avan t q u ' u n 

t r i buna l ait pu s t a t u e r sur la r e sponsab i l i t é péna le du r e q u é r a n t a 

é g a l e m e n t enfre in t l 'ar t icle 6 § 2 de la Conven t i on . 

2. Sans p o r t e r de j u g e m e n t sur la légis lat ion fiscale suédoise , j e suis 

d 'avis q u e la r i goureuse appl ica t ion du sy s t ème , déjà t r op d i s c r é t i o n n a i r e 

en soi, et d a n s les c i r cons tances de la p r é s e n t e affaire, a abou t i à u n e 

m é c o n n a i s s a n c e du dro i t à ê t r e p r é s u m é innocen t . Ce la , pour les m ê m e s 

faits et ra isons qui ont a m e n é la C o u r à c o n s t a t e r des violat ions q u a n t au 

droi t d 'accès à un t r i buna l et à la d u r é e de la p r o c é d u r e . En effet, les 

décis ions de l ' a d m i n i s t r a t i o n fiscale sur les impô t s et les a m e n d e s fiscales 

furent pr ises en décembre 1995 et ce n 'es t q u ' e n décembre 2001 ( p r e sque six 

ans ap rè s l ' appel du r e q u é r a n t ) q u e le t r i buna l a d m i n i s t r a t i f d é p a r t e 

m e n t a l a r e n d u sa décis ion su r le fond, l 'affaire é t a n t toujours p e n d a n t e 1 . 

Mais e n t r e - t e m p s , en juin 1996, avan t m ê m e de s t a t u e r d a n s la p r o c é d u r e 

sur le surs is de p a i e m e n t et a lors q u e les condi t ions r equ i ses d a n s la loi 

sur le r e c o u v r e m e n t des impô t s se t rouva i en t r éun i e s pour accorder un tel 

surs is au r e q u é r a n t 3 , les m e s u r e s d ' exécu t ion furent mises en œ u v r e et il 

fut déc la ré en é t a t de faillite p a r le t r i buna l de d i s t r i c t 4 avec les g raves et 

i r r épa rab l e s conséquences é c o n o m i q u e s et profess ionnel les qui s 'en sont 

suivies pour lu i ' . 

3. P o u r l 'efficacité du r e c o u v r e m e n t des i m p ô t s , ma i s auss i dans un 

but d issuasi f et pun i t i f à la fois, l ' ac tuel sy s t ème fiscal suédois opère sui

des bases object ives , ne t i en t pas c o m p t e de l ' é l é m e n t i n t e n t i o n n e l ni de la 

négl igence des d é b i t e u r s c o m m e c 'é ta i t le cas avan t sa r é f o r m e , et fait 

pese r s u r le con t r i buab l e u n e p r é s o m p t i o n de responsab i l i t é p é n a l e 3 . La 

C o n v e n t i o n ne s 'oppose pas , en p r inc ipe , à c e r t a i n e s p r é s o m p t i o n s de fait 

ou de dro i t , ma i s en m a t i è r e péna le elle oblige les E t a t s c o n t r a c t a n t s à n e 

pas d é p a s s e r à cet éga rd un c e r t a i n seu i l ; en o u t r e , l 'ar t ic le 6 § 2, 

s ' ag issant des p r é s o m p t i o n s décou lan t de t e x t e s répress i fs , c o m m a n d e de 

les e n s e r r e r d a n s des l imi tes r a i sonnab le s p r e n a n t en c o m p t e la g rav i té de 

1. P a r a g r a p h e 95 de l'arrêt. 

2. D é c i s i o n s de la cour a d m i n i s t r a t i v e d'appel du 21 mai 1997 et de la C o u r a d m i n i s t r a t i v e 

s u p r ê m e du 3 n o v e m b r e 1998, p a r a g r a p h e 15 de l'arrêt. Vo ir auss i p a r a g r a p h e 89 in fine. 

3. P a r a g r a p h e 87 de l'arrêt. 

4. D é c i s i o n du 10 j u i n 1996, paragraphe 86 de l 'arrêt. 

5. P a r a g r a p h e 100 in fine d e l 'arrêt . 
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l 'enjeu et p r é s e r v a n t les d ro i t s de la d é f e n s e ' . Il s 'agit b ien sûr d 'une 

p r é s o m p t i o n juris tantum, ma i s encore faut-il avoir la possibi l i té réel le de 

la c o m b a t t r e 2 devan t u n t r i b u n a l offrant t ou t e s les g a r a n t i e s ex igées pa r 

l 'ar t icle 6. O r , en l 'espèce, en ra ison du fait q u e l ' a d m i n i s t r a t i o n fiscale n ' a 

déféré l 'affaire au t r i buna l a d m i n i s t r a t i f d é p a r t e m e n t a l q u ' e n février 

1999, c 'es t -à-di re t rois ans ap rè s l 'appel du r e q u é r a n t et plus de deux ans 

et d e m i ap rè s la fin de la p r o c é d u r e d ' e x é c u t i o n 3 , il m e p a r a î t clair q u e le 

r e q u é r a n t n ' a pas eu u n e tel le possibi l i té . C 'es t a juste t i t r e q u e la C o u r a 

conclu q u e le r e q u é r a n t avai t é té privé du droi t d ' accès effectif à un 

t r i buna l . 

4. En ce qui conce rne les a r g u m e n t s de la ma jo r i t é p o u r é c a r t e r le 

grief t i ré de l 'a r t ic le 6 § 2, j e c o n s t a t e qu ' i l s se ba sen t f o n d a m e n t a l e m e n t 

sur l'intérêt financier de l'Etat4. Il s 'agit b ien sûr de l ' in té rê t géné ra l mais , 

c o m m e la C o u r le précise d a n s l ' a r r ê t , un j u s t e équi l ib re est nécessa i re 

e n t r e les i n t é r ê t s qu i sont e n j e u et les d ro i t s de la défense , les moyens 

employés devan t ê t r e r a i s o n n a b l e m e n t p r o p o r t i o n n é s au but lég i t ime 

poursuiv i . La ma jo r i t é r econna î t q u ' u n sys tème de r e c o u v r e m e n t 

d ' a m e n d e s fiscales d 'un m o n t a n t cons idé rab le avant t ou t e décision 

judic ia i re , tel que celui en cause , est suscept ib le de c r i t iques et doit faire 

l 'objet d ' un e x a m e n minut ieux ' 1 , c e p e n d a n t c e t t e c o n s t a t a t i o n ne l'a pas 

e m p ê c h é e de d o n n e r sa bénéd ic t ion à un tel sy s t ème . 

5. Les a u t r e s a r g u m e n t s se fondant sur la possibi l i té p révue en droi t 

suédois , ap r è s q u ' u n r ecour s a é té accueil l i , de r e m b o u r s e r tout m o n t a n t 

versé avec i n t é r ê t s , d ' a n n u l e r la faillite a p r è s u n e d e m a n d e de r é o u v e r t u r e 

de la p r o c é d u r e , s u r le fait q u e le r e q u é r a n t n ' a pas payé les i m p ô t s faute 

de ressources ou encore sur la réa l i t é de sa s i tua t ion é c o n o m i q u e qui 

devai t le condu i r e f a t a l e m e n t à la faillite, ne m e pa r a i s s en t a b s o l u m e n t 

pas conva incan t s . Ces aspec ts subs id ia i res ne peuven t l ' e m p o r t e r sur le 

p r inc ipe de la p r é s o m p t i o n d ' innocence . En tout é t a t d e cause , de telles 

possibi l i tés a u r a i e n t é v e n t u e l l e m e n t ex is té si le r e q u é r a n t avai t pu avoir 

u n accès effectif à un t r i buna l et q u ' u n e décision en j u s t i c e eû t é té r e n d u e 

d a n s u n dé la i r a i sonnab l e , ce qui n ' a pas é t é le cas en l ' espèce, c o m m e la 

C o u r en a j u g é . 

1. Arrêt Salabiuku c. France du 7 octobre 1988, série A n" 141-A, pp . 15-16, § 28 . 

2. La major i t é a d m e t qu'il é ta i t difficile pour le requérant de c o m b a t t r e une tel le 

p r é s o m p t i o n , p a r a g r a p h e 102 de l'arrêt. 

3 . Paragraphe 90 de l 'arrêt. 

4. P a r a g r a p h e s 104 et 107 de l 'arrêt. 

5. P a r a g r a p h e 108 in fine d e l 'arrêt. 
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Recours (protest) contre une décis ion définitive 
Intervention de l'exécutif au cours d'une procédure 

Article 6 § 1 

Procès équitable - Procédure civile - Recours (protestj contre une décision définitive -
Possibilité de remettre en cause des jugements définitifs à tout moment - Principe de sécurité 
des rapports juridiques - Approches divergentes et contradictoires par les juridictions dans 
l'interprétation et l'application du droit - Tribunal indépendant et impartial - Intervention 
de l'exécutif au cours d'une procédure - Formalités de procédure - Formalisme excessif 

Article 1 du Protocole n° 1 

Respect des biens - Ingérence - Affaire ne pouvant être classée dans une catégorie précise — 
Examen à la lumière de la norme générale - Lien direct entre le caractère inéquitable d'un 
procès et le droit au respect des biens - Situation d'incertitude permanente - Juste équilibre 

* * 

La requérante est une société anonyme russe. Entre 1993 et 1997, elle détenait 49 % 
des actions d'une société anonyme ukrainienne, Sovtransavto-Lougansk. En 
décembre 1996, août et octobre 1997, le directeur général de Sovtransavto-
Lougansk décida d'augmenter le capital de la société et de modifier ses statuts en 
conséquence. Le conseil exécutif de Lougansk, organe municipal compétent, 
homologua ces décisions. A la suite de ces augmentations de capital, la direction de 
Sovtransavto-Lougansk obtint le droit de gérer seule la société et d'en contrôler les 
biens. La part de capital détenue par la requérante passa à 20,7 %. En juin 1997, la 
requérante saisit le tribunal d'arbitrage de la région de Lougansk d'une plainte 
dirigée contre Sovtransavto-Lougansk et le conseil exécutif. Le tribunal d'arbitrage 
rejeta la demande de la requérante. Celle-ci saisit le président du tribunal 
d'arbitrage d'une demande « en ordre de contrôle » contre le jugement de première 
instance. Déboutée en octobre 1997, la requérante saisit la Cour suprême 
d'arbitrage d'une demande «en ordre de contrôle» contre les précédentes déci
sions. La juridiction suprême annula lesdites décisions et renvoya l'affaire pour 
réexamen devant le tribunal d'arbitrage de la région de Kiev. Entre-temps, le 
président de l'Ukraine avait adressé une lettre au président de la Cour suprême 
d'arbitrage par laquelle il l'exhortait à «défendre les intérêts des nationaux 
ukrainiens». Après l'adoption de l'arrêt, le président de l'Ukraine attira à nouveau 
l'attention de la Cour suprême d'arbitrage sur la nécessité de préserver les intérêts 
de l'Etat. Le président de ladite Cour demanda au président du tribunal d'arbitrage 
d'en tenir compte lors de l'examen de l'affaire. La requérante saisit le tribunal 

1. R é d i g é par le gref fe , il ne lie pas la C o u r . 
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d'arbitrage d'une demande additionnelle dirigée contre Sovtransavto-Lougansk et 
contre le conseil exécutif. En juin 1998, le tribunal d'arbitrage de Kiev déboula la 
requérante de ses demandes. Les recours présentés par cette dernière furent rejetés 
en octobre 1998 et janvier 1999. En juin 1999, l'assemblée des actionnaires de 
Sovtransavto-Lougansk, organisée, d'après la requérante, sans sa participation, 
décida de mettre la société en liquidation. En avril 2000, le président de la Cour 
suprême d'arbitrage introduisit un prolesl devant le présidium de la Cour suprême 
d'arbitrage tendant à l'annulation des jugements relatifs auxdites affaires. Par un 
arrêt d'avril 2000, le présidium de la juridiction annula les jugements précités et 
renvoya les affaires pour réexamen devant le tribunal d'arbitrage. Par un jugement 
d'avril 2001, le tribunal d'arbitrage de Kiev, constatant l'illégalité des actes du 
directeur général de Sovtransavto-Lougansk, ordonna à la société Trans King, 
successeur de Sovtransavto-Lougansk, de restituer à la requérante une partie des 
biens lui appartenant à l'époque, mais rejeta la demande formulée à l'encontre du 
conseil exécutif. Le tribunal constata également que la compensation reçue par la 
requérante à la suite de la liquidation de la société n'était pas proportionnelle à 
la part de capital qu'elle avait détenue. L'exécution du jugement fut toutefois 
suspendue en raison de l'introduction par la société défenderesse d'une demande 
«en ordre de contrôle» visant à la révision du jugement rendu. Sur un protesl du 
parquet général et sur demande «en ordre de contrôle» de Trans King, la cour 
économique d'appel de Kiev, juridiction compétente en appel, annula par un arrêt 
de janvier 2002 la partie du jugement relative à la restitution des biens à la 
requérante et rejeta la totalité des exigences de cette dernière. Un premier pourvoi 
en cassation de la requérante contre ce jugement fut rejeté par le collège de la Cour 
suprême économique (l'ancienne Cour suprême d'arbitrage) sans examen au fond. 
Il constata notamment que l'intéressée n'avait pas fourni de justificatif du 
versement des droits d'enregistrement pour l'examen du pourvoi. La juridiction 
suprême remboursa à la requérante la somme que cette dernière avait versée au 
titre des droits d'enregistrement et indiqua qu'après avoir rempli la formalité en 
question elle pourrait réintroduire son pourvoi, ce qu'elle fit. Celui-ci fut rejeté à 
nouveau sans examen au fond, le délai d'un mois prévu pour l'introduction du 
pourvoi étant dépassé. 

I. Exception préliminaire du Gouvernement : s'agissant des griefs de la requérante 
fondés sur l'article 6 § 1, la procédure litigieuse a débuté en juin 1997 et une partie de 
ladite procédure échappe à la compétence ratione tempori.s de la Cour. Cette dernière 
estime qu'elle est compétente pour examiner la procédure à partir de l'arrêté 
de l'adjoint du président du tribunal d'arbitrage de Lougansk d'octobre 1997. 
Toutefois, elle tiendra compte des événements antérieurs dans le contexte de 
l'examen des griefs de la requérante. Quant au grief tiré de l'article 1 du Protocole 
n" 1, l'intéressée se plaint de la perte de contrôle de l'activité et des biens de 
Sovtransavto-Lougansk, à la suite de la dévalorisation de ses actions, et de l'absence 
de compensation adéquate après la liquidation de cette société. Les différentes 
phases du processus de dévalorisation des actions et leur enchaînement ont créé 
une situation continue à laquelle la requérante reste confrontée à défaut de 
compensation adéquate. Si la Cour ne peut être compétente ratione temporis pour 
connaître du grief de la requérante qu'à partir de la troisième étape de dévalori-
sation des actions de l'intéressée (18 novembre 1997), elle tiendra cependant 
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compte des événements antérieurs dans le cadre de l'examen du grief. L'exception 

préliminaire est rejetée. 

2. Article 6 § 1 : l'examen doit porter sur la question de savoir si, considérée dans sa 
globalité, la procédure litigieuse est compatible avec le droit de la requérante à ce 
que sa cause soit entendue équitablement et publiquement par un tribunal 
indépendant et impartial. A l'époque des faits, le président de la Cour suprême 
d'arbitrage, le procureur général ou leurs adjoints disposaient, en vertu de 
l'article 97 du code de la procédure d'arbitrage, du pouvoir d'attaquer un jugement 
définitif par la voie du recours en annulation {protest). Ce pouvoir était discré
tionnaire, de sorte que des jugements définitifs pouvaient être à tout moment 
remis en question. En l'espèce, par son arrêt d'avril 2000, la Cour suprême 
d'arbitrage, sur un protest de son président, a annulé toutes les décisions judiciaires 
concernant la requérante et a renvoyé les affaires en première instance pour 
réexamen. A la différence de l'affaire Brumârescu c. Roumanie, la requérante a eu une 
nouvelle occasion de défendre sa cause devant les juridictions du fond. En effet, par 
un jugement d'avril 2001, le tribunal d'arbitrage de Kiev a constaté à la fois 
l'illégalité des actes du directeur général de Sovtransavto-Lougansk ayant entraîné 
la dévalorisation des actions de la requérante et le caractère insuffisant de la 
compensation versée à l'intéressée au moment de la liquidation de la société. Le 
tribunal a alors ordonné à Trans King, successeur de Sovtransavto-Lougansk, la 
restitution à la requérante d'une partie des biens lui appartenant à l'époque. Or, 
par un arrêt de janvier 2002, à la suite, entre autres, d'un protest du parquet 
général, qui n'était pas partie à la procédure initiale, la cour économique d'appel 
de Kiev compétente a notamment annulé la partie du jugement d'avril 2001 
favorable à la requérante dont elle a rejeté toutes les exigences. La possibilité 
d'annulations répétées d'un jugement définitif est incompatible avec le principe de 
sécurité des rapports juridiques, qui constitue l'un des éléments fondamentaux de la 
prééminence du droit au sens de l'article 6 § 1. Par ailleurs, d'autres éléments font 
naître de sérieux doutes quant au respect du droit de la requérante à ce que sa cause 
soit entendue équitablement et publiquement par un tribunal indépendant et 
impartial. Tout d'abord, les approches divergentes et parfois contradictoires dans 
l'application et l 'interprétation du droit interne par les juridictions ukrainiennes 
sont notables. En outre, les autorités ukrainiennes au plus haut niveau sont 
intervenues à de nombreuses reprises au cours du procès. Etant donné leur 
contenu et la manière dont elles ont été exercées, ces interventions étaient 
incompatibles avec la notion de «tribunal indépendant et impartial». Par ailleurs, 
le pourvoi en cassation devant la Cour suprême économique n'a pas été examiné au 
fond en raison de l'inobservation des formalités prévues par la loi, ce qui pourrait 
conduire à la conclusion que la requérante n'a pas épuisé les voies de recours 
internes. Toutefois, la règle de l'épuisement des voies de recours internes doit être 
appliquée avec une certaine souplesse et sans formalisme excessif et en contrôlant le 
respect de cette règle il faut avoir égard aux circonstances de la cause. En l'espèce, 
bien que la Cour suprême économique ait reconnu que la requérante avait versé des 
droits d'enregistrement au tribunal, elle a rejetéson pourvoi pour ne pas avoir fourni 
le justilîcatifd'un tel versement. En outre, en indiquant que la requérante pourrait 
réintroduire son pourvoi après avoir rempli cette formalité, la juridiction n'était pas 
sans savoir que le délai d'un mois prévu pour l'introduction du pourvoi serait 
dépassé. En conséquence, elle a rejeté pour dépassement du délai le pourvoi que la 
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requérante avait réintroduit. Au vu de l'attitude de la Cour suprême économique et 
des autres juridictions internes, il serait d'un formalisme excessif de reprocher à la 
requérante l'échec de son pourvoi. Compte tenu de ce qui précède, le droit de 
l'intéressée à ce que sa cause soit entendue équitablement et publiquement par un 
tribunal indépendant et impartial a été méconnu. 
Conclusion : violation (unanimité). 

3. Article 1 du Protocole n" 1 : au vu des circonstances de l'espèce et étant donné 
la nature des biens que possédait la requérante, à savoir des actions, la présente 
affaire, en raison de sa complexité, en fait comme en droit, ne peut être classée 
clans une catégorie précise inhérente à l'article 1 du Protocole n" 1 et doit être 
examinée à la lumière de la norme générale de cet article. Le caractère 
inéquitable qu'a revêtu la procédure litigieuse a un lien direct avec le droit de la 
requérante au respect de ses biens. En effet, il est indiscutable que le refus des 
juridictions du fond de se soumettre aux instructions de la Cour suprême 
d'arbitrage, ainsi que les divergences considérables d'approche des différentes 
juridictions dans l'application et l ' interprétation du droit interne, ont rendu 
possible le renouvellement répété de la procédure litigieuse et donc créé une 
incertitude permanente quant à la légalité des décisions de Sovtransavto-
Lougansk et des actes du conseil exécutif. Les interventions de l'exécutif dans la 
procédure ont contribué de manière significative à cette incertitude. Enfin, la 
manière dont s'est achevée la procédure litigieuse ne semble pas compatible avec 
l'obligation qu'avait l'Etat de réagir avec la plus grande cohérence face à la 
situation dans laquelle se trouvait la requérante. En conséquence, cette dernière 
a dû subir cette incertitude pendant la période où la valeur initiale de ses actions a 
été diminuée, ce qui a entraîné des changements dans sa capacité à gérer 
Sovtransavto-Lougansk et à en contrôler les biens. En définitive, la façon dont 
s'est déroulée et achevée la procédure litigieuse, ainsi que l'incertitude qu'a 
connue la requérante, ont rompu le «juste équilibre» entre les exigences de 
l'intérêt public et les impératifs de la sauvegarde du droit de l'intéressée au 
respect de ses biens. L'Etat a donc manqué à son obligation d'assurer à la 
requérante la jouissance effective de son droit de propriété tel que garanti par le 
présent article. 

Conclusion : violation (six voix contre une). 

Article 41 : la Cour réserve la question de l'application de l'article 4L 
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En l 'a f fa ire S o v t r a n s a v t o H o l d i n g c. U k r a i n e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sec t ion) , 

s i égean t en une c h a m b r e c o m p o s é e de : 

M M . G. RESS,président, 

I. CABRAL BARRERi, 

V . BUTKEVYCH, 

M""' N .VAJIC , 

M M . J . HEDIGAN, 

M. PELLONPÄÄ, 

M ' m ' S. B O T O U C H A R O V A j u Ç » , 

et de M. V . BERGER,greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 27 s e p t e m b r e 2001 et 

4 ju i l l e t 2002, 

Rend l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n" 48553/99) d i r igée 

c o n t r e l 'Ukra ine et don t une société russe , Sov t ransav to H o l d i n g («la 

r e q u é r a n t e » ) , a saisi la C o u r le 11 m a i 1999 en ve r tu de l 'ar t ic le 34 de la 

C o n v e n t i o n de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s 

f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. La r e q u é r a n t e est r e p r é s e n t é e d e v a n t la C o u r pa r 

M e M. de G u i l l e n c h m i d t , avocat au b a r r e a u d e Par i s . Le g o u v e r n e m e n t 

u k r a i n i e n («le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son a g e n t , 

M"" V . Lu tkovska , du min i s t è r e de la J u s t i c e . 

3. La r e q u é r a n t e a l léguai t que sa cause n 'ava i t pas é té e n t e n d u e 

é q u i t a b l e m e n t et d a n s un déla i r a i sonnab le par un t r i buna l impa r t i a l et 

i n d é p e n d a n t . Elle se p la igna i t é g a l e m e n t d e l ' absence d ' a u d i e n c e 

pub l ique lors de l ' e x a m e n de son affaire . Elle invoquai t l 'ar t icle 6 § 1 d e 

la Conven t i on . 

S ' appuyan t su r l 'ar t ic le 1 du Pro tocole n" 1, la r e q u é r a n t e se p la ignai t 

q u ' à la su i te de l ' homologa t ion p a r le consei l exécut i f de Lougansk des 

décis ions i l légales de la société Sov t r ansav to -Lougansk , ses act ions 

ava i en t é t é déva lor i sées e t q u e p a r c o n s é q u e n t elle avai t p e r d u le 

con t rô le de l 'act ivi té et des b iens de ce t t e socié té . Elle sou tena i t 

é g a l e m e n t q u e la c o m p e n s a t i o n qu 'e l le avai t r eçue ap rè s la l iquidat ion 

d e Sov t r ansav to -Lougansk ne co r r e sponda i t pas à la pa r t de capi ta l 

qu 'e l l e d é t e n a i t au débu t . 

I n v o q u a n t l 'ar t icle 14 de la C o n v e n t i o n , la r e q u é r a n t e se p r é t e n d a i t 

enfin v ic t ime d ' u n e d i s c r imina t i on de la pa r t des a u t o r i t é s u k r a i n i e n n e s , 

celles-ci ayan t c h e r c h é à « d é f e n d r e les i n t é r ê t s des n a t i o n a u x u k r a i n i e n s » 

en p r o t é g e a n t les d ro i t s de Sov t r ansav to -Lougansk , société u k r a i n i e n n e , 

au d é t r i m e n t de ses i n t é r ê t s à elle. 
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4. La r e q u ê t e a é té a t t r i b u é e à la q u a t r i è m e sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la C o n v e n t i o n ) a é té cons t i t uée 

c o n f o r m é m e n t à l ' a r t ic le 26 § 1 du r è g l e m e n t . 

5. P a r u n e décis ion du 27 s e p t e m b r e 2 0 0 1 , la c h a m b r e a déc la ré la 

r e q u ê t e recevable , a p r è s u n e a u d i e n c e consac rée à la fois à la recevabi l i té 

et au fond (ar t ic le 54 § 4 du r è g l e m e n t ) . 

6. Au t e r m e de l 'a r t ic le 61 § 1 du r è g l e m e n t , la décis ion sur la 

recevabi l i té de la r e q u ê t e a é té c o m m u n i q u é e au g o u v e r n e m e n t russe . 

7. T a n t la r e q u é r a n t e q u e le G o u v e r n e m e n t ont déposé des 

obse rva t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

8. Le 1 e r n o v e m b r e 2001 , la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a c e p e n d a n t 

con t i nué à ê t r e e x a m i n é e p a r la c h a m b r e de la q u a t r i è m e sect ion telle 

qu 'e l l e exis ta i t avan t c e t t e d a t e . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. La r e q u é r a n t e , Sov t r ansav to Ho ld ing , est u n e société a n o n y m e 

russe de t r a n s p o r t s i n t e r n a t i o n a u x c réée en 1993, ayan t son siège à 

Moscou. 

10. D a n s la pé r iode a l l an t de 1993 à 1997, la r e q u é r a n t e d é t e n a i t 49 % 

des ac t ions de Sov t r ansav to -Lougansk , société a n o n y m e u k r a i n i e n n e de 

type ouver t . 

A. Les d é c i s i o n s r e l a t i v e s à l ' a u g m e n t a t i o n d e c a p i t a l e t à la 

m o d i f i c a t i o n d e s a c t e s s t a t u t a i r e s d e S o v t r a n s a v t o - L o u g a n s k , 

e t l e s a c t e s d ' h o m o l o g a t i o n d u c o n s e i l e x é c u t i f d e L o u g a n s k 

11. Le 3 janvier 1996, l ' a s semblée des a c t i o n n a i r e s de Sov t ransav to -

Lougansk a d o p t a u n e décision de modif icat ion des ac tes s t a t u t a i r e s 

( s t a t u t s et a u t r e s d o c u m e n t s ) de c e t t e société , et la t r a n s f o r m a en 

société a n o n y m e de type fe rmé . Le 23 j a n v i e r 1996, le conseil exécut i f 

(BHKOHaBHHH KOMÌTCT) de Lougansk , o r g a n e munic ipa l invest i de ce 

pouvoir p a r la loi, h o m o l o g u a la décis ion. 

12. Les 26 d é c e m b r e 1996, 11 aoû t 1997 e t 20 oc tob re 1997, le d i r e c t e u r 

g é n é r a l de Sov t r ansav to -Lougansk déc ida d ' a u g m e n t e r , d 'un t ie rs à 

c h a q u e fois, le cap i t a l de la socié té et d e modif ier les ac tes s t a t u t a i r e s de 

celle-ci en c o n s é q u e n c e . Ces décis ions furent h o m o l o g u é e s pa r le conseil 

exécut i f de L o u g a n s k les 30 d é c e m b r e 1996, 12 aoû t 1997 et 18 n o v e m b r e 

1997 r e s p e c t i v e m e n t . 
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13. A la su i te de ces a u g m e n t a t i o n s de cap i ta l , la d i r ec t ion de 

Sov t r ansav to -Lougansk obt in t le dro i t de g é r e r seule la société et d 'en 

con t rô l e r les b iens . La pa r t d e cap i ta l d é t e n u e pa r la r e q u é r a n t e passa de 

49 % à 20,7 %. 

14. Selon la r e q u é r a n t e , e n t r e 1997 et 1999, une pa r t i e des b iens de 

Sov t r ansav to -Lougansk fut v e n d u e à d e s e n t r e p r i s e s d i f fé ren tes c réées 

p a r le d i r e c t e u r g é n é r a l de c e t t e soc ié té . 

B. D é b u t d e la p r o c é d u r e l i t i g i e u s e à l ' e n c o n t r e d e S o v t r a n s a v t o -

L o u g a n s k et d u c o n s e i l e x é c u t i f d e L o u g a n s k 

15. Le 25 j u i n 1997, la r e q u é r a n t e saisit le t r ibuna l d ' a r b i t r a g e d e la 

région de Lougansk (la ju r id ic t ion de p r e m i è r e ins tance , en l 'espèce) 

d ' une p la in te (affaire n° 70/10-98) d i r igée con t r e Sovt ransav to-Lougansk 

et le conseil exécut i f de Lougansk . Elle visait à faire r e c o n n a î t r e le 

c a r a c t è r e illégal des ac tes modif iant les s t a t u t s de ladite société et de la 

décision d 'homologa t ion a d o p t é e pa r le conseil exécut i f le 23 j a n v i e r 1996. 

La r e q u é r a n t e sou tena i t que , c o n t r a i r e m e n t à ce qu ' ex igea i en t la légis

la t ion en v igueur et les s t a t u t s d e Sovt ransav to-Lougansk , l ' assemblée des 

ac t ionna i res du 3 j a n v i e r 1996 avait é t é o rgan isée sans la pa r t i c ipa t ion ni 

l 'accord des r e p r é s e n t a n t s de Sov t ransav to Hold ing . Les procès-verbaux 

n 'ava ien t au d e m e u r a n t pas é té s ignés par tous les ac t ionna i res . Le 4 août 

1997, le t r ibuna l d ' a r b i t r a g e re je ta la d e m a n d e . 

16. Le 9 s e p t e m b r e 1997, la r e q u é r a n t e saisi t le p r é s iden t d u t r i b u n a l 

d ' a r b i t r a g e de la rég ion de L o u g a n s k d ' u n e d e m a n d e « e n o rd re de 

c o n t r ô l e » ( з аява п р о nepeeipKy р ш е н н я у п о р я д к у н а г л я д у ) 1 d i r igée 

c o n t r e le j u g e m e n t d u 4 aoû t 1997. P a r u n a r r ê t é du 14 oc tob re 1997, 

l 'adjoint du p ré s iden t du t r i b u n a l é c a r t a la d e m a n d e . 

17. Le 21 n o v e m b r e 1997, la r e q u é r a n t e saisit le collège de la C o u r 

s u p r ê m e d ' a r b i t r a g e d ' U k r a i n e d ' u n e d e m a n d e « e n o r d r e d e c o n t r ô l e » 

d i r igée con t r e les décis ions e n cause . P a r un a r r ê t du 6 m a r s 1998, le 

collège a n n u l a les j u g e m e n t s des 4 aoû t et 14 oc tob re 1997 au mot i f que 

les ju r id ic t ions en q u e s t i o n n ' a v a i e n t pas su f f i s ammen t pr is en c o m p t e les 

faits de la cause et les a r g u m e n t s de la r e q u é r a n t e . Il renvoya l 'affaire 

p o u r r é e x a m e n au t r i buna l d ' a r b i t r a g e de la région de Kiev (la 

j u r i d i c t i on de p r e m i è r e i n s t a n c e , en l ' espèce) , en a t t i r a n t pa r t i cu l i è re 

m e n t son a t t e n t i o n sur la nécess i té d ' un e x a m e n approfond i des faits de 

la cause et des d o c u m e n t s p rodu i t s p a r les pa r t i e s . 

1. Noie du greffe: d a n s la procédure d 'arb i trage , t e l l e qu 'appl icab le avant le 21 j u i n 2 0 0 1 , il 

s 'agissait d'un recours p o u v a n t ê tre in trodui t par u n e part i e et t e n d a n t à la révis ion d'un 

j u g e m e n t , d 'un arrêt ou d'un arrêté d e v e n u déf in i t i f d 'une jur id i c t ion d 'arbi trage . 
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C. P é r i o d e d e j a n v i e r à mai 1998 

18. Le 16 j a n v i e r 1998, la d i rec t ion de Sov t r ansav to -Lougansk envoya 

au p ré s iden t de l 'Ukra ine u n e l e t t r e d a n s laquel le elle lui d e m a n d a i t de 

«p l ace r l 'affaire sous son con t rô le p e r s o n n e l » afin de «fa i re s a u v e g a r d e r 

les i n t é r ê t s de l ' U k r a i n e ». P a r u n e l e t t r e du 3 février 1998, le p r é s i d e n t de 

l 'Ukra ine e x h o r t a le p r é s i d e n t d e la C o u r s u p r ê m e d ' a r b i t r a g e à 

« d é f e n d r e les i n t é r ê t s des n a t i o n a u x u k r a i n i e n s » . 

19. Le 1 e r février 1998, l ' a s semblée des a c t i o n n a i r e s de Sov t ransav to -

Lougansk a d o p t a une vers ion révisée des ac tes s t a t u t a i r e s de la socié té . Le 

17 février 1998, le conseil exécut i f de Lougansk h o m o l o g u a la décis ion. 

20. P a r u n t é l é g r a m m e chiffré du 6 m a r s 1998, le chef d e l ' admi

n i s t r a t i on de la rég ion de Lougansk in forma le p r é s i d e n t de l 'Ukra ine 

q u e , m a l g r é sa réso lu t ion t e n d a n t à la défense des i n t é r ê t s n a t i o n a u x , la 

C o u r s u p r ê m e d ' a r b i t r a g e avait a n n u l é les j u g e m e n t s des 4 aoû t et 

14 oc tob re 1997 et renvoyé l 'affaire pour un nouvel e x a m e n , ce qu i , selon 

lui, cons t i t ua i t u n e m e n a c e p o u r le bon f o n c t i o n n e m e n t de Sov t ransav to -

Lougansk et po r t a i t a t t e i n t e aux i n t é r ê t s de l ' U k r a i n e en favorisant la 

Russ ie . Il d e m a n d a au p r é s i d e n t de l 'Ukra ine d ' i n t e rv en i r i m m é d i a t e 

m e n t d a n s l 'affaire en cause en vue de dé fendre les i n t é r ê t s de l ' en t re 

pr i se u k r a i n i e n n e et ceux des n a t i o n a u x u k r a i n i e n s . 

21 . Du 10 au 31 m a r s 1998, la C o m m i s s i o n u k r a i n i e n n e des opé ra t i ons 

de bour se ( Д е р ж а в н а K O M Ì C Ì H З ц ш н у х n a n e p i e та ф о н д о в о г о ринку) , 
o r g a n i s m e publ ic c h a r g é de con t rô l e r l 'act ivi té des soc ié tés a n o n y m e s , se 

p e n c h a sur les act ivi tés de Sov t r ansav to -Lougansk . Le 29 avril 1998, elle 

c o n s t a t a la non-conformi té avec la légis lat ion en v igueu r de la r éun ion de 

l ' a s semblée des a c t i o n n a i r e s du 3 j a n v i e r 1996 et des décis ions a d o p t é e s à 

la sui te de celle-ci pa r la d i rec t ion de la société . 

22. Le 19 m a i 1998, M. T . ( m e m b r e du P a r l e m e n t u k r a i n i e n ) e x h o r t a 

le p r é s i d e n t de l ' U k r a i n e à « d é f e n d r e les i n t é r ê t s des n a t i o n a u x 

u k r a i n i e n s » . P a r u n e réso lu t ion du m ê m e j o u r , le p r é s i d e n t de l 'Ukra ine 

a t t i r a encore u n e fois l ' a t t e n t i o n du p ré s iden t de la C o u r s u p r ê m e 

d ' a r b i t r a g e sur la nécess i té d e p r é s e r v e r les i n t é r ê t s de l 'E ta t . 

D . S u i t e d e la p r o c é d u r e l i t i g i e u s e 

23. Le 20 ma i 1998, au cours des d é b a t s , M. K r a v t c h o u k ( l ' a rb i t re 

dés igné p a r le t r i b u n a l d ' a r b i t r a g e de la région de Kiev) refusa 

p u b l i q u e m e n t de m e n e r le p rocès à cause des fortes press ions exe rcées 

pa r les p a r t i e s dé f ende re s se s (Sov t ransav to -Lougansk et le conseil 

exécu t i f de L o u g a n s k ) . Le 21 m a i 1998, u n a u t r e a r b i t r e fut dés igné . 

24. Le 28 ma i 1998, le p rés iden t de la C o u r s u p r ê m e d ' a r b i t r a g e 

envoya au p rés iden t du t r i buna l d ' a r b i t r a g e de la rég ion de Kiev une 

copie de la réso lu t ion du p ré s iden t de l ' U k r a i n e du 19 ma i 1998, afin que 
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ce t t e réso lu t ion soit pr ise en c o m p t e lors de l ' e x a m e n de l 'affaire de la 

r e q u é r a n t e . 

25. Le 3 j u i n 1998, la r e q u é r a n t e saisit le t r i buna l d ' a r b i t r a g e de la 

rég ion de Kiev d ' une d e m a n d e add i t ionne l l e d i r igée con t r e Sov t ransav to -

Lougansk et con t r e le conseil exécu t i f d e L o u g a n s k (affaire n" 13/10-98). 

Elle visait à faire r e c o n n a î t r e l ' i l légal i té , p r e m i è r e m e n t , des décisions 

d ' a u g m e n t a t i o n de capi ta l et de modif icat ion des ac tes s t a t u t a i r e s 

a d o p t é e s pa r le d i r e c t e u r g é n é r a l de Sov t r ansav to -Lougansk les 

26 d é c e m b r e 1996, 11 août et 20 oc tobre 1997, d e u x i è m e m e n t , des 

décis ions d ' homologa t i on a d o p t é e s pa r le conseil exécutif les 30 d é c e m b r e 

1996, 12 aoû t et 18 n o v e m b r e 1997, e t , t r o i s i è m e m e n t , de l ' homologa t ion 

p a r le consei l exécutif, le 17 février 1998, de la décision de modif ica t ion des 

ac tes s t a t u t a i r e s a d o p t é e p a r l ' a s semblée d e s a c t i o n n a i r e s de 

Sov t r ansav to -Lougansk le 1 e r février 1998. 

26. Le 9 j u i n 1998, le t r i b u n a l d ' a r b i t r a g e de la région de Kiev 

suspend i t l ' e x a m e n de l 'affaire n" 13/10-98 j u s q u ' a u m o m e n t où le 

j u g e m e n t sur l 'affaire n" 70/10-98 se ra i t r e n d u . 

27. P a r u n e l e t t r e du 17 j u i n 1998, l 'adjoint du p ré s iden t de la Cour 

s u p r ê m e d ' a r b i t r a g e d e m a n d a au p r é s i d e n t du t r i buna l d ' a r b i t r a g e de la 

région de Kiev de « p l a c e r l 'affaire en ques t i on sous son cont rô le 

p e r s o n n e l ». 

28. Le 23 j u i n 1998, le t r i b u n a l d ' a r b i t r a g e de la rég ion de Kiev 

e x a m i n a l 'affaire n" 70/10-98. Aprè s avoir c o n s t a t é pa r u n e formule 

g é n é r a l e q u e ni la modif ica t ion d e s ac t e s s t a t u t a i r e s de Sov t ransav to -

Lougansk a d o p t é e le 3 j a n v i e r 1996 ni la décis ion d ' h o m o l o g a t i o n du 

23 janvier 1996 n ' é t a i e n t i l légales , il r e j e t a la d e m a n d e de la r e q u é r a n t e . 

29. Le 23 j u i n 1998, le t r i b u n a l e x a m i n a l 'affaire n" 13/10-98. Aprè s 

avoir cons t a t é pa r u n e fo rmule g é n é r a l e la légal i té des décisions 

c r i t i quées pa r la r e q u é r a n t e , il d é b o u t a ce t t e d e r n i è r e . 

30. Le 2 ju i l l e t 1998, la r e q u é r a n t e saisit le p r é s iden t du t r ibuna l 

d ' a r b i t r a g e de la rég ion de Kiev de d e m a n d e s « e n o r d r e de con t rô l e» 

d i r igées con t r e les j u g e m e n t s d u 23 j u i n 1998 rela t i fs a u x affaires 

n" 13/10-98 et n" 70/10-98. Elle s o u t e n a i t n o t a m m e n t que les pa r t i e s 

dé fende re s se s ava ien t violé la loi n" 1576-XII du 19 s e p t e m b r e 1991, la loi 

n" 533-XII d u 7 d é c e m b r e 1990 et l ' o r d o n n a n c e g o u v e r n e m e n t a l e n" 276 

du 29 avril 1994 régissant l 'act ivi té des sociétés a n o n y m e s et la p r o c é d u r e 

d ' h o m o l o g a t i o n des décis ions d e ces socié tés . Elle se p la igna i t é g a l e m e n t 

de l ' absence de publ ic i té de la p r o c é d u r e devan t le t r i buna l de p r e m i è r e 

in s t ance . 

3 1 . P a r d e u x a r r ê t é s d u 12 oc tobre 1998, l 'adjoint du p r é s i d e n t du 

t r i b u n a l re je ta les d e m a n d e s , ap r è s avoir conf i rmé les conclus ions du 

t r i buna l de p r e m i è r e i n s t ance . 

32. Le 24 n o v e m b r e 1998, la r e q u é r a n t e saisi t le collège de la C o u r 

s u p r ê m e d ' a r b i t r a g e de d e m a n d e s « e n o r d r e de c o n t r ô l e » d i r igées con t re 
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les j u g e m e n t s la c o n c e r n a n t . Pa r deux a r r ê t s du 12 janvier 1999, le collège 

é c a r t a les d e m a n d e s re la t ives aux affaires n" 13/10-98 et n" 70/10-98, a p r è s 

avoir r ep r i s les fo rmules g é n é r a l e s de la ju r id ic t ion de p r e m i è r e i n s t ance . 

E. P é r i o d e d e j a n v i e r 1999 à avri l 2 0 0 0 

33. En février 1999, la r e q u é r a n t e d e m a n d a au p a r q u e t g é n é r a l 

d ' U k r a i n e d ' i n t e rven i r d a n s la p r o c é d u r e d ' a r b i t r a g e re la t ive aux affaires 

n" 13/10-98 et n" 70/10-98 en vue de g a r a n t i r la légal i té de c e t t e p r o c é d u r e . 

Elle d e m a n d a é g a l e m e n t au p rés iden t de la C o u r s u p r ê m e d ' a r b i t r a g e 

d ' i n t r o d u i r e un recours en a n n u l a t i o n « e n o rd re de c o n t r ô l e » ( протест y 
п о р я д к у н а г л я д у - c i -après «protest»)1 t e n d a n t à la révision de tous les 

j u g e m e n t s c o n c e r n a n t ses affaires. 

34. Pa r une l e t t r e du 26 février 1999, le chef du d é p a r t e m e n t de la 

p r o c é d u r e d ' a r b i t r a g e du p a r q u e t g é n é r a l d ' U k r a i n e re j e t a la d e m a n d e 

de la r e q u é r a n t e ap rè s avoir c o n s t a t é q u e , d a n s les affaires en ques t ion , 

la pa r t i c ipa t ion d ' un r e p r é s e n t a n t de l 'Eta t n ' é t a i t pas nécessa i re . 

35. Le 8 j u i n 1999, l ' a s s emblée des a c t i o n n a i r e s de Sov t ransav to -

Lougansk , o rgan i sée , d ' a p r è s la r e q u é r a n t e , sans sa pa r t i c ipa t ion , déc ida 

de m e t t r e la société en l iqu ida t ion . 

F. R é o u v e r t u r e d e la p r o c é d u r e l i t i g i e u s e s u r u n protest 

36. En avril 2000, le p r é s iden t de la C o u r s u p r ê m e d ' a r b i t r a g e 

in t rodu is i t un protest devan t le p r e s id ium de ladi te C o u r t e n d a n t à 

l ' a n n u l a t i o n de t ous les j u g e m e n t s re la t i fs a u x affaires n" 13/10-98 e t 

n" 70/10-98. Pa r un a r r ê t du 21 avril 2000, le p r e s i d i u m de la C o u r 

s u p r ê m e d ' a r b i t r a g e a n n u l a les j u g e m e n t s des 23 j u i n , 12 oc tobre 1998 et 

12 j a n v i e r 1999, et renvoya les affaires n" 13/10-98 et n" 70/10-98 au 

t r i buna l d ' a r b i t r a g e de la r ég ion de Kiev pour u n nouvel e x a m e n . D a n s 

son a r r ê t , il c o n s t a t a q u e les j u g e m e n t s des j u r id i c t ions d ' a r b i t r a g e 

ava ien t é té r e n d u s sans un e x a m e n conforme et approfondi des faits et 

des a r g u m e n t s des pa r t i e s , les conclusions de ces j u r id i c t i ons ayant é té 

con t r ad i c to i r e s et p r é m a t u r é e s , d a n s la m e s u r e où elles n ' ava ien t pr is en 

c o m p t e ni les conclusions de la C o m m i s s i o n u k r a i n i e n n e des opé ra t i ons 

de bourse m e n t i o n n a n t p lus ieurs faits i m p u t a b l e s à la d i rec t ion de 

Sov t r ansav to -Lougansk et c o n t r a i r e s à des d ispos i t ions d e la légis la t ion 

en v igueur , ni les ex igences de la légis lat ion appl icable re la t ives à 

1. Note du greffe: dans la procédure d 'arbi trage , te l le qu'appl icable avant le 21 juin 2 0 0 1 , il 

s 'agissait d'un recours pouvant être introdui t , s e lon les cas , par le procureur ou le prés ident 

de la C o u r s u p r ê m e d'arbitrage d 'Ukra ine ou par leurs adjo ints et t e n d a n t à l 'annulat ion d'un 

j u g e m e n t , d 'un arrêt o u d'un arrêté d e v e n u déf ini t i f d 'une jur id i c t ion d 'arbi trage . 
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l ' homologa t ion des ac tes s t a t u t a i r e s des sociétés a n o n y m e s ; p a r a i l leurs , il 

c o n s t a t a q u e la confo rmi té d e s ac t e s s t a t u t a i r e s de Sov t ransav to -

Lougansk avec la légis la t ion en v igueur n 'avai t pas é té con t rô l ée . 

G. P r o c é d u r e d e v a n t le t r i b u n a l d 'arb i t rage d e la r é g i o n d e Kiev 

37. Par une l e t t r e du 12 ma i 2000, le p r é s iden t du t r i b u n a l d ' a r b i t r a g e 

de la région de Kiev a t t i r a l ' a t t en t i on du p rés iden t de la C o u r s u p r ê m e 

d ' a r b i t r a g e sur le fait q u e « p a r un a r r ê t du 21 avril 2000, la C o u r 

s u p r ê m e d ' a r b i t r a g e a [va i t ] a n n u l é les j u g e m e n t s des j u r id i c t ions 

d ' a r b i t r a g e relat i fs aux affaires n" 13/10-98 et n" 70/10-98 qui [avaient ] 

é t é r e n d u s il y a d e u x a n s » et que «le t r i b u n a l d ' a r b i t r a g e de la rég ion de 

Kiev [s 'é ta i t ] dé jà p rononcé sur le sujet en q u e s t i o n » . Il soul igna que 

« c e r t a i n s é v é n e m e n t s c o n c e r n a n t l 'affaire en cause r e n d [ a i ] e n t d o u t e u s e 

la g a r a n t i e d ' i m p a r t i a l i t é des j u g e s d u t r i b u n a l lors de l ' e x a m e n de ce t t e 

affaire pa r ces d e r n i e r s , ce qui pouvai t la isser p r é s a g e r des conséquences 

n é g a t i v e s » . Il d e m a n d a a u p r é s i d e n t de la C o u r s u p r ê m e d ' a r b i t r a g e d e 

renvoyer les affaires n" 13/10-98 et n" 70/10-98 à un a u t r e t r i buna l en vue 

d e « g a r a n t i r l 'objectivité et l ' impar t i a l i t é de la p r o c é d u r e » . 

38 . P a r u n e l e t t r e du 25 m a i 2000, le p r é s iden t de la C o u r s u p r ê m e 

d ' a r b i t r a g e re je ta la d e m a n d e du p ré s iden t du t r i b u n a l d ' a r b i t r a g e de la 

région de Kiev c o n c e r n a n t le renvoi des affaires n" 13/10-98 et n" 70/10-98 

à u n e a u t r e j u r id i c t ion a p r è s avoir cons t a t é la conformi té de l ' a r r ê t du 

21 avril 2000 avec la légis la t ion en v igueur . 

39. Le 7 août 2000, le t r i buna l d ' a r b i t r a g e de la rég ion de Kiev procéda 

à l ' e x a m e n des affaires n" 13/10-98 et n" 70/10-98. Aprè s avoir é t u d i é les 

d o c u m e n t s p r é s e n t é s pa r la r e q u é r a n t e et c o n s t a t é la l iqu ida t ion de 

Sovtransavto -Lougansk, il o r d o n n a au conseil exécu t i f de L o u g an s k de lui 

fourni r les d o c u m e n t s c o n c e r n a n t ce t t e l iqu ida t ion et les o r ig inaux des 

d o c u m e n t s relat ifs à l ' homologa t ion de la société a n o n y m e T r a n s King 

c r éée sur la base des actifs de Sov t ransav to -Lougansk . Il fixa une 

nouvel le a u d i e n c e au 7 s e p t e m b r e 2000. 

40. A ce t t e d a t e , le t r i buna l d ' a r b i t r a g e de la région de Kiev, ap rès 

avoir c o n s t a t é qu ' i l é ta i t nécessa i re q u e le p r o c u r e u r par t i c ipâ t au 

procès , fixa au 18 oc tobre 2000 u n e a u t r e a u d i e n c e . 

4 1 . Le 25 oc tobre 2000, le t r i buna l d ' a r b i t r a g e de la région de Kiev 

suspend i t l ' aud ience , j u g e a n t nécessa i re un e x a m e n add i t i onne l pa r le 

p a r q u e t g é n é r a l d ' U k r a i n e des d o c u m e n t s relat i fs a u x affaires n° 13/10-98 

e t n" 70/10-98. 

42. P a r un j u g e m e n t d u 23 avril 2001 , le t r i b u n a l d ' a r b i t r a g e de la 

rég ion de Kiev fit droi t à u n e p a r t i e des ex igences de la r e q u é r a n t e , d a n s 

la m e s u r e où il o r d o n n a à T r a n s King , succes seu r d e Sov t ransav to -

Lougansk , de r e s t i t u e r à la r e q u é r a n t e u n e p a r t i e des actifs qu i lui 
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a p p a r t e n a i e n t à l ' époque , ma i s r e j e t a la d e m a n d e fo rmulée p a r la 

r e q u é r a n t e à l ' encon t re du consei l exécut i f de Lougansk . N o t a m m e n t , le 

t r i buna l r e connu t l ' i l légalité des ac tes du d i r e c t e u r g é n é r a l de 

Sov t r ansav to -Lougansk des 26 d é c e m b r e 1996, 11 aoû t 1997 et 20 oc tobre 

1997 rela t i fs a u x a u g m e n t a t i o n s du capi ta l de la soc ié té et a u x 

modif ica t ions des ac tes s t a t u t a i r e s de celle-ci, a p r è s avoir c o n s t a t é q u e , 

c o n f o r m é m e n t au droi t app l i cab le , seul l ' o rgane collégial de la société est 

hab i l i t é à a d o p t e r d e tels ac tes . Il c o n s t a t a é g a l e m e n t q u ' à la su i t e d e 

l ' adopt ion de ces ac t e s , les d ro i t s d e la r e q u é r a n t e de g é r e r Sov t r ansav to -

Lougansk et d ' en con t rô l e r les biens ava ien t é t é violés et q u e la 

c o m p e n s a t i o n reçue p a r la r e q u é r a n t e a p r è s la l iqu ida t ion d e 

Sov t r ansav to -Lougansk n ' é t a i t pas p ropo r t i onne l l e à la p a r t de capi ta l 

d é t e n u e par la r e q u é r a n t e au m o m e n t de l ' homologa t ion des s t a t u t s de 

ce t t e société en j a n v i e r 1996. 

43 . Pa r un a r r ê t é du 7 m a i 2001 , le service des huiss ie rs de j u s t i c e de 

Lougansk suspend i t l ' exécut ion du j u g e m e n t du 23 avril 2001 , en ra ison de 

l ' i n t roduc t ion pa r la société dé fende re s se d ' u n e d e m a n d e « e n o rd re de 

c o n t r ô l e » a u p r è s du p ré s iden t du t r i buna l d ' a r b i t r a g e de la rég ion de 

Kiev, en vue de la révision d u j u g e m e n t r e n d u . 

H . Arrê t de la c o u r é c o n o m i q u e d'appel d e Kiev du 2 4 j a n v i e r 2 0 0 2 

44. Sur un protest du p a r q u e t g é n é r a l d ' U k r a i n e et sur u n e d e m a n d e 

« e n o rd re de c o n t r ô l e » de T r a n s K n g , par un a r r ê t d u 2 4 j a n v i e r 2002, le 

collège de la cour é c o n o m i q u e d ' appe l de Kiev (la j u r id i c t ion d ' appe l en 

l 'espèce, tel le qu ' e l l e a é té i n s t i t uée d a n s le cad re de la r é fo rme du 

sys t ème jud i c i a i r e ) a n n u l a la p a r t i e d u j u g e m e n t d u t r i b u n a l d ' a r b i t r a g e 

de la région de Kiev du 23 avril 2001 re la t ive à la r e s t i t u t i on des b i ens à la 

r e q u é r a n t e et re je ta la to ta l i t é des ex igences de ce t t e d e r n i è r e . 

I. P r o c é d u r e d e v a n t la C o u r s u p r ê m e é c o n o m i q u e d ' U k r a i n e 

45. Le 25 février 2002, la r e q u é r a n t e in t roduis i t devan t le collège de la 

C o u r s u p r ê m e é c o n o m i q u e d ' U k r a i n e ( anc i enne C o u r s u p r ê m e 

d ' a r b i t r a g e , telle qu ' e l l e a é t é in t i tu l ée depu i s la r é fo rme du sys t ème 

jud ic i a i r e ) u n pourvoi en ca s sa t i on t e n d a n t à l ' annu l a t i on de l ' a r rê t du 

24 janvier 2002. 

46. P a r un a r r ê t é du 2 avril 2002, le collège de la C o u r s u p r ê m e 

é c o n o m i q u e re j e t a le pourvoi de la r e q u é r a n t e sans l ' e x a m i n e r au fond. Il 

c o n s t a t a n o t a m m e n t qu ' e l l e n 'ava i t pas fourni de justif icatif du v e r s e m e n t 

à la C o u r s u p r ê m e é c o n o m i q u e des d ro i t s d ' e n r e g i s t r e m e n t p o u r l ' e x a m e n 

du pourvoi . C e t t e jur id ic t ion r e m b o u r s a à la r e q u é r a n t e la s o m m e q u e 

ce t t e d e r n i è r e avait ve rsée au t i t r e des dro i t s d ' e n r e g i s t r e m e n t et 
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i nd iqua q u ' a p r è s avoir r empl i la fo rmal i t é en ques t i on l ' in té ressée 

p o u r r a i t r é i n t r o d u i r e son pourvoi . 

47 . La r e q u é r a n t e p r é s e n t a d e nouveau son pourvoi . P a r un a r r ê t é du 

26 avril 2002, le collège de la C o u r s u p r ê m e é c o n o m i q u e le r e j e t a sans 

l ' e x a m i n e r au fond. Il c o n s t a t a n o t a m m e n t que l ' in té ressée avait dépassé 

le dé la i d ' u n mois p révu p o u r l ' i n t roduc t ion du pourvoi et qu ' e l l e n 'avai t 

pas soumis de d e m a n d e t e n d a n t au r e n o u v e l l e m e n t du délai . 

II. LE D R O I T INTERNE P E R T I N E N T 

A. Loi n° 1142-XII d u 4 j u i n 1991 (re la t ive a u s y s t è m e d e s 

t r i b u n a u x d 'arb i trage) ( tel le q u ' e n v igueur au m o m e n t d e 

l ' in t roduc t ion de la r e q u ê t e ) 

48 . L 'a r t i c le 1 d e la loi d ispose : 

« C o n f o r m é m e n t à la C o n s t i t u t i o n de l 'Ukra ine , il appart i ent a u x jur id ic t ions 

d 'arbi trage de rendre la just ice en m a t i è r e d e re la t ions é c o n o m i q u e s . 

Le tr ibunal d 'arbi trage est u n o r g a n e i n d é p e n d a n t e x e r ç a n t sa juridict ion d a n s tous 

les l i t iges de carac tère é c o n o m i q u e entre les p e r s o n n e s m o r a l e s , les o r g a n e s publics ou 

a u t r e s , ainsi que d a n s les l i t iges relatifs à la fa i l l i te .» 

B. C o d e d e p r o c é d u r e c iv i l e du I e* j a n v i e r 1964 (tel q u ' e n v igueur 

a u m o m e n t de l ' i n t roduc t ion de la r e q u ê t e ) 

49. Les d isposi t ions p e r t i n e n t e s de ce code sont a insi l ibe l lées : 

A r t i c l e 3 2 7 

« D e s j u g e m e n t s , des arrêts et d e s arrê tés du tr ibunal d e v e n u s déf ini t i fs peuvent ê tre 

révises d a n s le cadre d'une procédure en ordre de contrô le à la su i t e d'unprolest introduit 

par les autor i t é s i n d i q u é e s à l 'article 328 du présent c o d e . » 

A r t i c l e 3 2 8 

« Les autor i t é s c i t é e s c i -après ont le droit d ' introduire un protest en vue d e faire réviser 

d e s j u g e m e n t s , d e s arrêts ou d e s a r r ê t é s du tr ibunal d e v e n u s dé f in i t i f s : 

1) le prés ident de la C o u r s u p r ê m e d ' U k r a i n e , le procureur g é n é r a l d 'Ukra ine ainsi 

que leurs adjo ints (...) ; 

2) le prés ident de la Cour s u p r ê m e de C r i m é e , les p r é s i d e n t s d e s cours de rég ion, 

c e u x des t r ibunaux de Kiev et de Sébas topo l ainsi q u e leurs adjo ints , le procureur de 

C r i m é e , les procureurs de rég ion , le procureur de Kiev, le procureur de Sébastopol 

ainsi q u e leurs adjoints (...) ; 

3) les pré s ident s d e s t r i b u n a u x mi l i ta ires de rég ion , les p r é s i d e n t s d e s cours d e s 

forces mi l i ta ires et m a r i t i m e s , l e s procureurs mi l i ta ires ainsi q u e leurs adjo ints (...) » 
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A r t i c l e 3 2 9 

« L e s a u t o r i t é s i n d i q u é e s à l 'article 328 de ce c o d e (...) ont le droit d e d e m a n d e r aux 

t r ibunaux c o n c e r n é s d e leur s o u m e t t r e u n e affaire civile afin de d é c i d e r s'il y a ou non 

des mot i fs d' introduire un protest. 

( . . . ) 

En l 'absence de mot i f s d' introduire un protest, l 'autori té c o n c e r n é e informe de sa 

d é c i s i o n , avec u n r é s u m é d e s m o t i f s , la p e r s o n n e q u i a d e m a n d é la rév i s ion et renvoie 

l'affaire au tr ibunal c o n c e r n é . » 

C . C o d e d e p r o c é d u r e d 'arb i t rage du 6 n o v e m b r e 1991 ( tel q u ' e n 

v igueur au m o m e n t de l ' i n t roduc t ion de la r e q u ê t e ) 

50. Les d isposi t ions p e r t i n e n t e s d e ce code sont ainsi l ibellées : 

A r t i c l e 9 1 

« L a l éga l i t é et le b ien- fondé d'un j u g e m e n t , d 'un arrêt o u d'un a r r ê t é du tr ibunal 

d 'arbi trage (...) peuvent ê tre rév isés d a n s le cadre d 'une procédure en ordre de 

c o n t r ô l e sur d e m a n d e d'une par t i e , sur un protest du procureur ou de son adjoint , 

c o n f o r m é m e n t audit code et a u x a u t r e s lois d e l 'Ukra ine . 

La d e m a n d e d'une part ie t e n d a n t à la révis ion, d a n s le cadre d'une procédure en 

ordre d e contrô le , d'un j u g e m e n t , d'un arrêt ou d'un arrê té , es t e x a m i n é e par le 

prés ident de la C o u r s u p r ê m e d 'arbi trage de C r i m é e ou son adjoint , par le prés ident 

de la cour d'arbitrage d e rég ion , par le prés ident du tr ibunal d 'arbi trage de Kiev et par 

le prés ident du tr ibunal d 'arbi trage de Sébas topo l ou leurs adjo ints , a ins i que par le 

co l l ège de la C o u r s u p r ê m e d'arbi trage d 'Ukra ine . 

O n t le droit d ' introduire un protest : 

— le procureur g é n é r a l d ' U k r a i n e o u s e s adjo ints (...) ; 

— le procureur de C r i m é e , les procureurs de rég ion , le procureur d e Kiev et le 

procureur d e S é b a s t o p o l ainsi q u e leurs adjo ints (...) » 

A r t i c l e 9 7 

« L e prés ident de la C o u r s u p r ê m e d'arbi trage d ' U k r a i n e , le procureur g é n é r a l 

d 'Ukra ine ou leurs adjoints ont le droit d' introduire devant le p r é s i d i u m de la C o u r 

s u p r ê m e d'arbi trage un protest t e n d a n t à la révis ion de l'arrêt du c o l l è g e de la C o u r 

s u p r ê m e d'arbitrage re la t i f à un l i t ige é c o n o m i q u e . 

( . . . )> , 

A r t i c l e 100 

«( . . . ) 

L ' introduct ion d'une d e m a n d e t e n d a n t à la révis ion d a n s le cadre d 'une procédure en 

ordre de contrô le d'un j u g e m e n t , d 'un arrêt ou d'un arrêté et l ' introduct ion d'un protest 

par le procureur ou s o n adjoint ne s u s p e n d e n t pas l ' exécut ion de la déc i s ion en q u e s t i o n . 

(...)». 
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A r t i c l e 102 

« L a d e m a n d e d 'une part ie t e n d a n t à la révis ion d a n s le cadre d ' u n e procédure e n 

ordre de contrô le d'un j u g e m e n t , d'un arrêt ou d'un arrête (...) peut ê tre d é p o s é e au 

plus tard d e u x mois après la d a t e du j u g e m e n t , de l'arrêt ou de l 'arrêté. » 

A r t i c l e 1 0 4 

« L a révis ion, dans le eadre d 'une procédure en ordre de contrô le d'un j u g e m e n t , d'un 

arrêt ou d'un arrê té , peut s 'e f fectuer avec la part ic ipat ion d e s part i e s . (...) 

La révis ion, d a n s le cadre d'une procédure en ordre de contrô le , d'un j u g e m e n t , d'un 

arrêt ou d'un arrê té , s 'ef fectue au plus tard d e u x mois après l ' introduct ion d'une 

d e m a n d e ou d'un protest. (...) 

( . . . ) 

Le j u g e m e n t , l'arrêt ou l 'arrêté du tr ibunal d 'arbi trage peut ê tre révisé d a n s le eadre 

d 'une procédure en ordre d e c o n t r ô l e a u p lus tard un a n après la d a t e o ù il a é t é rendu. » 

A r t i c l e 1 0 6 

« A la st i i te d e la révis ion d a n s le cadre d 'une procédure e n ordre d e contrô le d'un 

j u g e m e n t , d'un arrêt ou d'un arrê té , le tr ibunal d 'arbi trage a le droit de : 

- laisser en l'état le j u g e m e n t , l'arrêt ou l 'arrêté ; 

- c h a n g e r le j u g e m e n t , l'arrêt ou l 'arrêté ; 

- cas ser le j u g e m e n t , l 'arrêt ou l 'arrêté et a d o p t e r u n e nouve l l e déc i s ion , ajourner 

l'affaire pour nouvel e x a m e n , clore l'affaire ou bien laisser la d e m a n d e sans e x a m e n . 

Le j u g e m e n t , l'arrêt ou l 'arrêté du tr ibunal d 'arbi trage est e x a m i n é d a n s sa tota l i té , 

i n d é p e n d a m m e n t d e s mot i f s de la d e m a n d e ou du protesi. 

Le tr ibunal d 'arbi trage e f fec tuant la révis ion d a n s le c a d r e d 'une procédure en ordre 

de contrô le d'un j u g e m e n t , d 'un arrêt ou d'un arrê té a la m ê m e c o m p é t e n c e cpi'un 

tr ibunal d'arbitrage e x a m i n a n t un l it ige de carac tère é c o n o m i q u e . 

La révis ion d a n s le cadre d 'une p r o c é d u r e e n ordre d e c o n t r ô l e d'un j u g e m e n t , d'un 

arrêt ou d'un arrêté par la C o u r s u p r ê m e d'arbitrage est déf in i t ive (...) » 

A r t i c l e 1 0 8 

« A la su i t e de la révis ion d a n s le cadre d'une procédure en ordre d e contrô le d'un 

j u g e m e n t o u d'un arrêt d e la C o u r s u p r ê m e d'arbi trage de C r i m é e , de la cour 

d 'arbi trage de rég ion , du tr ibunal d 'arbi trage de Kiev et du tr ibunal d'arbitrage de 

S e b a s t o p o l , le tr ibunal d 'arbi trage c o n c e r n é rend, au n o m de l 'Ukra ine , un arrêté 

m o t i v é . 

L'arrêté est s igné par le prés ident de la C o u r s u p r ê m e d'arbi trage de C r i m é e ou son 

adjoint , par le prés ident de la cour d 'arbi trage de rég ion ou son adjoint , le prés ident du 

tr ibunal d'arbitrage de Kiev o u son adjoint et le prés ident du tr ibunal d'arbitrage de 

Sebas topo l ou son adjoint . 

A la su i te de la révis ion d a n s le cadre d'une procédure en ordre de contrô le d'un 

j u g e m e n t , d'un arrêt o u d'un arrêté , le co l l ège de la C o u r s u p r ê m e d'arbitrage 
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d ' U k r a i n e rend, au n o m de l 'Ukra ine , un arrêté mot ivé s igné par tous les juges du 

co l l ège . » 

A r t i c l e 1 0 9 

« L e s ins truct ions que cont i ent l'arrêt rendu à la su i te de la révis ion d a n s le cadre 

d 'une p r o c é d u r e e n ordre d e c o n t r ô l e d u j u g e m e n t , de l'arrêt ou de l 'arrêté sont 

ob l iga to i re s à l 'égard du tr ibunal d 'arbi trage qui e f f ec tuera le nouve l e x a m e n de la 

c a u s e . 

( . . . ) . . 

A r t i c l e 1 1 5 

« L e j u g e m e n t , l 'arrêt ou l 'arrêté du tr ibunal d'arbitrage entre en v i g u e u r le j o u r o ù il 

est rendu et son e x é c u t i o n e n dev ien t ob l iga to i re par tou te e n t r e p r i s e , o r g a n i s a t i o n ou 

autor i t é p u b l i q u e . » 

D . C o n s t i t u t i o n d e l ' U k r a i n e d u 2 8 j u i n 1996 

51 . Les d isposi t ions p e r t i n e n t e s d e la C o n s t i t u t i o n se l isent a insi : 

A r t i c l e 5 6 

« C h a c u n a droit à la c o m p e n s a t i o n par un o r g a n e publ ic ou munic ipa l des d o m m a g e s 

subi s en raison d e déc i s ions et d 'actes i l l égaux ou de l ' inact ivité abus ive d 'organes 

publ ics ou m u n i c i p a u x ou de fonc t ionna ire s d a n s l 'exercice de leurs fonct ions 

off ic ie l les . » 

A r t i c l e 1 4 4 

« L e s o r g a n e s m u n i c i p a u x e x e r c e n t leurs pouvoirs d a n s le cadre d'une c o m p é t e n c e 

é tab l i e par la l ég i s la t ion , les déc i s i ons des o r g a n e s m u n i c i p a u x é tant ob l iga to ires sur le 

terr i to ire c o n c e r n é . 

L 'exécut ion d e s déc i s ions des o r g a n e s m u n i c i p a u x est s u s p e n d u e , c o n f o r m é m e n t à la 

loi, au cas où leur compat ib i l i t é avec la C o n s t i t u t i o n ou avec la l ég i s la t ion e n v i g u e u r est 

c o n t e s t é e devant le t r ibuna l .» 

E. Lo i n° 2538-III d u 21 j u i n 2001 (re la t ive à la r é f o r m e d u s y s t è m e 
d e s t r i b u n a u x d 'arb i t rage ) 

52. C o n f o r m é m e n t à ce t t e loi, les j u r id i c t ions d ' a r b i t r a g e ont é té 

r e m p l a c é e s p a r des j u r id i c t i ons é c o n o m i q u e s qu i sont hab i l i t ées à r e n d r e 

la j u s t i c e en m a t i è r e de r e l a t ions é c o n o m i q u e s . 

Aux t e r m e s de l 'ar t icle 5, ce sys t ème c o m p o r t e t rois n iveaux, à savoir 

les t r i b u n a u x é c o n o m i q u e s locaux, les cours é c o n o m i q u e s d ' ap p e l e t la 

C o u r é c o n o m i q u e s u p r ê m e d ' U k r a i n e . 
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F. C o d e d e p r o c é d u r e é c o n o m i q u e d u 6 n o v e m b r e 1991 (tel 

q u ' i n t i t u l é et modifié à p a r t i r du 21 juin 2001) 

53 . Le code de p r o c é d u r e é c o n o m i q u e , tel qu ' i l est i n t i tu l é et modifié à 

p a r t i r du 21 j u i n 2001 , ne prévoi t plus de p r o c é d u r e de protest. 

C o n f o r m é m e n t à l ' a r t ic le 53 , la jur id ic t ion é c o n o m i q u e p e u t r é t ab l i r un 

déla i de p r o c é d u r e à la d e m a n d e de la p a r t i e ou du p r o c u r e u r , ou de son 

p rop re chef. 

Aux t e r m e s de l 'a r t ic le 110, un pourvoi en cassa t ion peu t ê t r e in t rodu i t 

au plus t a r d un mois a p r è s l ' en t r ée en v igueur du j u g e m e n t du t r ibuna l 

é c o n o m i q u e local ou de l ' a r rê t de la cour é c o n o m i q u e d ' appe l . 

C o n f o r m é m e n t à l 'ar t ic le 111, le pourvoi en cassa t ion doit ê t r e 

a c c o m p a g n é , e n t r e a u t r e s , d ' un jus t i f ica t i f du v e r s e m e n t des dro i t s 

d ' e n r e g i s t r e m e n t au t r i buna l . 

Aux t e r m e s de l 'a r t ic le 111-3 § 4 , le t r i buna l renvoie le pourvoi en 

cassa t ion au d e m a n d e u r sans l ' e x a m i n e r au fond si ce d e r n i e r n ' a pas 

fourni de jus t i f ica t i f du v e r s e m e n t des dro i t s d ' e n r e g i s t r e m e n t au 

t r i buna l . 

Aux t e r m e s de l 'a r t ic le 1 11-3 § 5, le t r i buna l renvoie le pourvoi e n 

cassa t ion au d e m a n d e u r sans l ' e x a m i n e r au fond si le déla i prévu pour 

son i n t roduc t ion est d é p a s s é et si le d e m a n d e u r n 'a pas in t rodui t d e 

d e m a n d e de r e n o u v e l l e m e n t de ce dé la i . 

E N D R O I T 

I. SUR L ' E X C E P T I O N PRÉLIMINAIRE DU G O U V E R N E M E N T 

54. Le G o u v e r n e m e n t sou t ien t d ' e m b l é e que la C o u r n 'es t pas 

c o m p é t e n t e p o u r e x a m i n e r les griefs de la r e q u é r a n t e relat ifs aux faits 

ayan t eu lieu avan t la d a t e d ' e n t r é e en v i g u e u r d e la C o n v e n t i o n à l ' égard 

de l 'Uk ra ine , c 'es t -à-di re le 11 s e p t e m b r e 1997. Selon lui, ce t t e p a r t i e de la 

r e q u ê t e doit ê t r e r e j e t ée c o m m e é t a n t i ncompa t ib l e ratione temporis avec les 

d ispos i t ions de la C o n v e n t i o n . 

55 . P o u r sa p a r t , la r e q u é r a n t e aff irme q u e la déva lo r i sa t ion de ses 

ac t ions cons t i tue u n p rocessus é ta lé d a n s le t e m p s . Bien q u e les deux 

p r e m i è r e s é t apes d e ce processus a ien t eu lieu avan t le 11 s e p t e m b r e 

1997, la t ro i s i ème é t a p e a c o m m e n c é le 18 n o v e m b r e 1997. A p a r t i r de 

ce t t e d a t e , sa pa r t de capi ta l a é té r a m e n é e de 49 % à 20,7 %, de sor te 

qu 'e l l e a p e r d u le con t rô le de l 'act ivi té d e Sov t ransav to -Lougansk . Il 

s 'agit donc d ' u n e « s i t u a t i o n c o n t i n u e » , dont le r é su l t a t a é t é la 

l iqu ida t ion de la socié té u k r a i n i e n n e en j u i n 1999. La r e q u é r a n t e 

sou t i en t é g a l e m e n t q u ' e n ce qu i conce rne ses griefs fondés su r l 'art icle 6 

de la Conven t ion , t o u t e s les p r o c é d u r e s ont é té r e c o m m e n c é e s à la sui te 

de l ' a r rê t r e n d u pa r la C o u r s u p r ê m e d ' a r b i t r a g e le 6 m a r s 1998, c 'est-à-
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d i re ap rè s la d a t e d ' e n t r é e en v igueu r de la Conven t i on à l ' égard de 

l ' U k r a i n e . 

56. La C o u r rappe l le q u e , c o n f o r m é m e n t aux pr inc ipes de droi t 

i n t e r n a t i o n a l g é n é r a l e m e n t r e c o n n u s , la C o n v e n t i o n ne régi t , p o u r 

c h a q u e P a r t i e c o n t r a c t a n t e , q u e les faits p o s t é r i e u r s à l ' en t r ée en 

v igueur de la Conven t i on à son éga rd . Elle observe que la d a t e d ' e n t r é e 

en v igueur de la Conven t i on à l ' égard d e l ' U k r a i n e et de pr i se d'effet de 

la déc l a ra t ion u k r a i n i e n n e d ' a c c e p t a t i o n du droi t de recours individuel est 

le 11 s e p t e m b r e 1997 et q u ' e n l 'espèce une p a r t i e des faits de la r e q u ê t e 

ont eu lieu avant ce t t e d a t e . 

La C o u r doit donc r e c h e r c h e r si et d a n s que l le m e s u r e elle est 

c o m p é t e n t e pour e x a m i n e r les griefs de la r e q u é r a n t e . 

57. En ce qui conce rne les a l l éga t ions de l ' i n té ressée fondées sur 

l 'ar t ic le 6 § 1 de la C o n v e n t i o n , la C o u r cons t a t e q u e la p r o c é d u r e 

l i t igieuse a d é b u t é en j u i n 1997 et q u ' u n e p a r t i e de ce t t e p r o c é d u r e 

é c h a p p e à sa c o m p é t e n c e ratione temporis. 

La C o u r e s t i m e qu 'e l le est c o m p é t e n t e ratione temporis pour e x a m i n e r 

l ' ensemble de la p r o c é d u r e l i t igieuse à p a r t i r de l ' a r r ê t é de l 'adjoint du 

p ré s iden t du t r i buna l d ' a r b i t r a g e de la rég ion de Lougansk du 14 oc tobre 

1997. Toutefo is , elle t i e n d r a c o m p t e des é v é n e m e n t s a n t é r i e u r s au 

11 s e p t e m b r e 1997 d a n s le con t ex t e d e l ' e x a m e n des griefs don t elle se 

t rouve saisie (voir, mutatis mutandis, Baggetta c. Italie, a r r ê t du 25 j u i n 1987, 

sér ie A n " 119, p . 32, § 20). 

58. Q u a n t au gr ief t i ré de l 'ar t ic le 1 d u Protocole n" 1, la C o u r relève 

que la r e q u é r a n t e se p la in t non pas de la pr iva t ion de p r o p r i é t é en t a n t 

q u e tel le , laquel le est i n c o n t e s t a b l e m e n t un ac te i n s t a n t a n é , ma i s de la 

p e r t e de con t rô le de l 'activité et des b iens de Sov t r ansav to -Lougansk , à la 

su i t e de la déva lor i sa t ion de ses ac t ions , et de l ' absence de c o m p e n s a t i o n 

a d é q u a t e ap rès la l iquida t ion de c e t t e soc ié té . 

La C o u r observe à cet é g a r d q u e la d i m i n u t i o n de la pa r t de capi ta l de la 

r e q u é r a n t e a cons t i tué un p rocessus é t a l é d a n s le t e m p s qu i a c o m p o r t é 

t rois é t a p e s et s 'est achevé pa r la l iqu ida t ion de Sov t r ansav to -Lougansk . 

C e s trois é t a p e s se sont dé rou l ée s selon le m ê m e s c h é m a : n o t a m m e n t 

p a r t rois décis ions , le d i r e c t e u r g é n é r a l de Sov t r ansav to -Lougansk a 

a u g m e n t é , d ' un t ie rs à c h a q u e fois, le c ap i t a l de la socié té , et a modifié 

les ac tes s t a t u t a i r e s de celle-ci en c o n s é q u e n c e ; c h a c u n e de ces décis ions 

a é t é homologuée par le conseil exécu t i f de Lougansk . 

La C o u r relève q u e les d e u x p r e m i è r e s é t a p e s ont eu lieu avan t le 

11 s e p t e m b r e 1997, alors q u e la t ro i s i ème est i n t e r v e n u e a p r è s c e t t e 

d a t e . Au t e r m e de c e t t e d e r n i è r e p h a s e , la p a r t de capi ta l de la re 

q u é r a n t e a é té r a m e n é e à 20,7 %. P o u r finir, Sov t r ansav to -Lougansk a 

é t é l iqu idée . La C o u r e s t i m e q u e l ' ensemble de ces fai ts , de p a r leur 

e n c h a î n e m e n t , ont c réé u n e s i t ua t ion c o n t i n u e à laque l le la r e q u é r a n t e 

se t rouve conf ron tée à l ' heure ac tue l l e d u fait de l ' absence de c o m p e n -
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sa t ion a d é q u a t e . D a n s ces c i r cons tances , la C o u r c o n s t a t e q u e le seul fait 

q u ' u n e p a r t i e des é l é m e n t s p e r t i n e n t s d e l 'affaire soit a n t é r i e u r e à la d a t e 

c r i t ique n ' e n t r a î n e pas l ' incompat ib i l i t é ratione temporis du gr ief t i ré d e 

l 'ar t icle 1 du Protocole n" 1. 

N é a n m o i n s , la C o u r e s t ime q u ' a u sens s tr ict des pr inc ipes de dro i t 

i n t e r n a t i o n a l g é n é r a l e m e n t r e c o n n u s , elle ne peu t ê t r e c o m p é t e n t e 

ratione temporis pour c o n n a î t r e du gr ief de la r e q u é r a n t e fondé sur 

l 'ar t icle 1 du Protocole n" 1 q u ' à p a r t i r de la t ro i s i ème é t a p e du processus 

de d i m i n u t i o n de la pa r t de capi ta l de l ' i n té ressée (18 n o v e m b r e 1997). 

Toutefo is , elle t i e n d r a c o m p t e des é v é n e m e n t s a n t é r i e u r s au 

11 s e p t e m b r e 1997 d a n s le cad re de l ' e x a m e n du gr ief don t elle se t rouve 

saisie (ibidem). 

P a r t a n t , il y a lieu d e re je te r l ' excep t ion p r é l i m i n a i r e du G o u v e r n e 

m e n t . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

59. I n v o q u a n t l 'ar t ic le 6 § 1 de la C o n v e n t i o n , la r e q u é r a n t e se p la in t 

qu 'e l l e n 'a pu faire e n t e n d r e sa cause de m a n i è r e équ i t ab l e p a r un 

t r ibuna l i n d é p e n d a n t et i m p a r t i a l en ra ison de press ions pol i t iques 

i m p o r t a n t e s et du con t rô le exercé en p e r m a n e n c e su r ce procès pa r les 

a u t o r i t é s u k r a i n i e n n e s , y compr i s le p r é s i d e n t de l ' U k r a i n e . Elle sou t ien t 

q u e les j u r id i c t i ons d ' a r b i t r a g e n 'on t pas e x a m i n é d ' u n e m a n i è r e 

a d é q u a t e et conforme à la loi les d o c u m e n t s et les a r g u m e n t s p r é s e n t é s 

pa r el le. Elle se plaint en o u t r e q u e le t r i buna l d ' a r b i t r a g e de la région de 

Kiev a r e n d u son j u g e m e n t du 23 juin 1998 en l 'affaire n" 13/10-98 sans 

l ' invi ter à p r é s e n t e r ses a r g u m e n t s , et q u e la C o u r s u p r ê m e d ' a r b i t r a g e 

d ' U k r a i n e a e x a m i n é les affaires n" 13/10-98 et n" 70/10-98 sans sa 

pa r t i c ipa t ion et à huis clos. Elle d é n o n c e enfin la d u r é e d e la p r o c é d u r e 

l i t ig ieuse, qu i a d é b u t é en j u i n 1997 et n ' e s t tou jours pas achevée . 

60. L 'a r t ic le 6 § 1 de la C o n v e n t i o n , d a n s sa p a r t i e p e r t i n e n t e , se lit 

c o m m e suit : 

« T o u t e p e r s o n n e a droit à ce q u e sa c a u s e soit e n t e n d u e é q u i t a b l e m e n t , 

p u b l i q u e m e n t et d a n s un dé la i ra i sonnable , par un tr ibunal i n d é p e n d a n t et impart ia l 

(...) qui déc idera (...) des c o n t e s t a t i o n s sur s e s droi ts et ob l i ga t ions de carac tère civil 

(•••)» 

6 1 . La C o u r note q u e ce gr ief c o m p o r t e t rois b r a n c h e s : la p r e m i è r e a 

t ra i t au m a n q u e d ' i m p a r t i a l i t é et d ' i n d é p e n d a n c e des t r i b u n a u x ; la 

d e u x i è m e conce rne l ' absence d ' a u d i e n c e pub l ique devan t le t r i buna l 

d ' a r b i t r a g e de la rég ion de Kiev et la C o u r s u p r ê m e d ' a r b i t r a g e ; la 

t ro i s i ème p o r t e sur la d u r é e d é r a i s o n n a b l e de la p r o c é d u r e l i t ig ieuse . 



116 ARRÊT SOVTRANSAVTO HOLDING c. UKRAINE 

A. A r g u m e n t s d e s p a r t i e s 

/. Sur l'impartialité et l'indépendance des tribunaux 

a) L e G o u v e r n e m e n t 

62. Le G o u v e r n e m e n t sou t ien t q u e le droi t u k r a i n i e n offre t o u t e u n e 

sér ie de g a r a n t i e s d ' i m p a r t i a l i t é et d ' i n d é p e n d a n c e des t r i b u n a u x et de 

leurs m e m b r e s en ce qu i conce rne leur m o d e de dé s igna t i on et le 

financement d e leur ac t iv i té . Il a joute q u e le droi t na t iona l prévoit 

é g a l e m e n t des g a r a n t i e s p r o t é g e a n t les t r i b u n a u x de t ou t e press ion 

e x t é r i e u r e . 

63 . Le G o u v e r n e m e n t e s t i m e q u e les r e n s e i g n e m e n t s fournis pa r la 

r e q u é r a n t e ne sont pas suff isants pour conc lure à l ' ex is tence de 

d o u t e s q u a n t à l ' impar t i a l i t é et à l ' i ndépendance des jur id ic t ions 

saisies . Il aff irme n o t a m m e n t q u ' a u sens de la légis lat ion en v igueu r 

le p rés iden t de l ' U k r a i n e est obligé de r éag i r à t o u t e pé t i t ion des 

n a t i o n a u x u k r a i n i e n s et de p r e n d r e une décision à la su i te d ' une 

telle pé t i t ion , c o n f o r m é m e n t à la loi. En o u t r e , les réso lu t ions du 

p rés iden t de l 'Ukra ine visaient d a n s le cas d ' e spèce à g a r a n t i r le 

p r inc ipe de la p r é é m i n e n c e du dro i t , le fait q u e l ' a rb i t re du t r i buna l 

d ' a r b i t r a g e de la rég ion de Kiev ait refusé d ' e x a m i n e r l 'affaire n ' é t a n t 

q u ' u n é l é m e n t con f i rman t le respect du pr inc ipe d ' i n d é p e n d a n c e du 

t r i buna l . 

b ) La r e q u é r a n t e 

64. La r e q u é r a n t e ne con te s t e pas l ' exis tence en droi t u k r a i n i e n de 

règles t e n d a n t à g a r a n t i r l ' i n d é p e n d a n c e et l ' impar t i a l i t é des t r i b u n a u x . 

Elle sou t i en t c e p e n d a n t q u e le respec t de ces règles d a n s la p r a t i q u e 

jud ic i a i r e n 'es t pas tou jours a s s u r é . Elle se réfère n o t a m m e n t aux faits 

g é n é r a l e m e n t connus de d é p e n d a n c e f inancière des t r i b u n a u x à l ' égard 

des b u d g e t s des col lect ivi tés locales, ce qu i a é té c o n s t a t é p a r l 'Office des 

c o m p t e s d ' U k r a i n e ( Р а х у н к о в а П а л а т а УкраУни) clans son r a p p o r t 
a n n u e l pour 1999, et qu i cons t i t ue « u n e façon d ' inf luer sur les t r i b u n a u x 

et fait pe se r u n e m e n a c e sur le p r inc ipe d ' i n d é p e n d a n c e de la 

m a g i s t r a t u r e g a r a n t i pa r la C o n s t i t u t i o n » . 

65 . En ce qu i c o n c e r n e les réso lu t ions du p ré s iden t de l 'Uk ra ine , la 

r e q u é r a n t e observe , p r e m i è r e m e n t , qu ' e l l e s n ' é t a i e n t pas ad re s sée s 

u n i q u e m e n t aux a u t e u r s des appe l s , mais auss i à des h a u t s fonc

t i onna i r e s ou m a g i s t r a t s n ' ayan t a u c u n r a p p o r t avec les a u t e u r s des 

appe l s , p a r m i lesquels le p r é s i d e n t de la C o u r s u p r ê m e d ' a r b i t r a g e . 

D e u x i è m e m e n t , el les v isa ien t non s e u l e m e n t « à g a r a n t i r le p r inc ipe de 

la p r é é m i n e n c e du d r o i t » ma i s auss i « à dé f end re les i n t é r ê t s des 
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n a t i o n a u x de l ' U k r a i n e ». La r e q u é r a n t e a t t i r e l ' a t t en t i on de la C o u r sur le 

t é l é g r a m m e d a t é du 6 m a r s 1998 pa r lequel le chef de l ' a d m i n i s t r a t i o n d e 

la région de Lougansk a informé le p r é s iden t de l 'Ukra ine q u e , m a l g r é sa 

réso lu t ion t e n d a n t à la dé fense des i n t é r ê t s n a t i o n a u x , la C o u r s u p r ê m e 

d ' a r b i t r a g e avai t cassé les j u g e m e n t s des 4 aoû t et 14 oc tob re 1997 et 

renvoyé l 'affaire p o u r u n nouvel e x a m e n . Ce la cons t i t ua i t , se lon lui, une 

m e n a c e p o u r le bon f o n c t i o n n e m e n t de Sov t r ansav to -Lougansk et por ta i t 

a t t e i n t e aux i n t é r ê t s d e l 'Ukra ine en favorisant la Russ ie . Le chef de 

l ' a d m i n i s t r a t i o n a d e m a n d é au p r é s i d e n t de l 'Ukra ine d ' i n t e rven i r 

i m m é d i a t e m e n t d a n s l 'affaire en cause en vue de dé fendre les i n t é r ê t s de 

l ' en t r ep r i se u k r a i n i e n n e et ceux des n a t i o n a u x u k r a i n i e n s . En o u t r e , pa r 

une l e t t r e du 12 mai 2000, le p r é s i d e n t du t r i b u n a l d ' a r b i t r a g e de la région 

de Kiev a e x p r i m é des dou te s q u a n t à la possibi l i té de g a r a n t i r 

l ' impar t i a l i t é abso lue des j u g e s de son t r i b u n a l lors de l ' e x a m e n par ces 

d e r n i e r s de l 'affaire de l ' i n té ressée . 

66. La r e q u é r a n t e sou t i en t que le refus de l ' a rb i t r e d ' e x a m i n e r 

l 'affaire a eu lieu le 20 m a i 1998, un jour ap rè s q u e la nouvel le réso lu t ion 

du p r é s i d e n t de l ' U k r a i n e t e n d a n t à « d é f e n d r e les i n t é r ê t s n a t i o n a u x de 

l ' U k r a i n e » eut é té envoyée au p ré s iden t de la C o u r s u p r ê m e d ' a r b i t r a g e . 

Il en a r é su l t é q u e , le 23 j u i n 1998, le nouvel a rb i t r e a s t a t u é sur les deux 

affaires en m ê m e t e m p s sans invi ter les pa r t i e s à p r é s e n t e r leurs 

a r g u m e n t s et sans exp l ique r les motifs de sa décis ion, le nouveau 

j u g e m e n t é t a n t n e t t e m e n t plus favorable aux « i n t é r ê t s n a t i o n a u x de 

l 'Ukra ine ». 

2, Sur l'absence d'audience publique devant le tribunal d'arbitrage de la région 

de Kiev et la Cour suprême d'arbitrage 

a) L e G o u v e r n e m e n t 

67. Le G o u v e r n e m e n t sou t i en t q u e , selon la j u r i s p r u d e n c e de la 

C o u r , les g a r a n t i e s d e l 'ar t icle 6 de la Conven t i on sont appl icables 

aux p r o c é d u r e s de c a r a c t è r e civil d ' u n e m a n i è r e moins s t r i c te q u ' à 

celles de c a r a c t è r e péna l , et que la publ ic i té d ' une p r o c é d u r e 

d ' appe l p e u t ê t r e l imi tée en ra ison des p a r t i c u l a r i t é s de l 'affaire. Il 

cons idère q u ' e n l 'espèce il exis ta i t «des c i r cons tances p a r t i c u l i è r e s » 

p e r m e t t a n t de l imi te r la publ ic i té de la p r o c é d u r e . De t o u t e façon, 

la r e q u é r a n t e a pu p r é s e n t e r pa r écrit à la C o u r s u p r ê m e 

d ' a r b i t r a g e tous les a r g u m e n t s qu 'e l l e j u g e a i t u t i les et ce t t e j u r i 

dic t ion a d o n n é u n e r éponse à tous ses a r g u m e n t s , le t r i buna l 

d ' a r b i t r a g e de p r e m i è r e in s t ance ayan t t enu une a u d i e n c e pub l ique . 

Il e s t ime donc q u e le procès a é té équ i t ab l e au sens de l 'a r t ic le 6 de 

la Conven t ion . 
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b ) La r e q u é r a n t e 

68. La r e q u é r a n t e observe q u e , le 9 j u i n 1998, l ' e x a m e n de l 'affaire 

n° 13/10-98 a é t é s u s p e n d u j u s q u ' a u m o m e n t où un nouveau j u g e m e n t 

re la t i f à l 'affaire n" 70/10-98 a é t é r e n d u et q u e , c o n f o r m é m e n t au droi t 

u k r a i n i e n , le t r i buna l a u r a i t d ' a b o r d d û s t a t u e r su r la r é o u v e r t u r e de la 

p r o c é d u r e en l 'affaire n° 13/10-98 et déc ide r ensu i t e sur le fond de c e t t e 

affaire . C e p e n d a n t , le 23 juin 1998, le t r i buna l s 'est p rononcé su r le fond 

de l 'affaire n" 13/10-98 sans rouvr i r f o r m e l l e m e n t la p r o c é d u r e et s ans 

inv i te r les pa r t i e s à p r é s e n t e r leurs a r g u m e n t s . La r e q u é r a n t e e s t i m e 

donc q u e son dro i t à une aud ience pub l ique n ' a pas é té r e spec t é . 

3. Sur la durée de la procédure litigieuse 

a) L e G o u v e r n e m e n t 

69. Le G o u v e r n e m e n t sou t i en t q u e l 'affaire de la r e q u é r a n t e é ta i t 

j u r i d i q u e m e n t t r è s complexe , ce qui nécess i ta i t un e x a m e n approfondi 

p a r les j u r id i c t ions na t i ona l e s de tous les faits de la cause et de tous les 

a r g u m e n t s d e s pa r t i e s , a insi q u ' u n e i n t e r p r é t a t i o n des d i spos i t ions d e la 

légis la t ion en v igueur . Il fait valoir q u ' à c h a q u e s t ade du l i t ige, c 'est 

l ' i n t é ressée , et non une a u t o r i t é p u b l i q u e , qu i a déc lenché une p r o c é d u r e 

d e r ecour s , ce qui a a l longé la p r o c é d u r e l i t ig ieuse . P a r c o n s é q u e n t , le 

G o u v e r n e m e n t affirme q u e la d u r é e d e la p r o c é d u r e s ' expl ique pa r la 

complex i t é de l 'affaire et pa r le c o m p o r t e m e n t de la r e q u é r a n t e , qu i a 

d e m a n d é à p lus ieurs repr i ses la révision des j u g e m e n t s devenus 

définit ifs . Il conclut ainsi q u e la d u r é e de la p r o c é d u r e i n t e r n e ne sau ra i t 

ê t r e cons idérée c o m m e d é r a i s o n n a b l e . 

b ) L a r e q u é r a n t e 

70. La r e q u é r a n t e c o n t e s t e la t hè se du G o u v e r n e m e n t . D a n s ses 

obse rva t ions in i t ia les , elle a s o u t e n u que son affaire é ta i t p e n d a n t e 

depu i s j u i n 1997 devan t les j u r i d i c t i o n s u k r a i n i e n n e s qu i , à la su i te de 

leur app l ica t ion i n a d é q u a t e et con t r ad i c to i r e du droi t u k r a i n i e n , ont é té 

obl igées d e r é e x a m i n e r p lus i eu r s fois c e t t e affaire, c o n f o r m é m e n t a u x 

ins t ruc t ions de la C o u r s u p r ê m e d ' a r b i t r a g e . En o u t r e , elle a observé 

q u e , pour la d e u x i è m e fois, la p r o c é d u r e l i t ig ieuse avai t é t é r o u v e r t e à 

l ' ini t ia t ive d ' u n e a u t o r i t é pub l ique qui avai t a t t e n d u un an et deux mois 

- au -de là du déla i légal - pour i n t r o d u i r e un prolest t e n d a n t à l ' annu l a t i on 

des j u g e m e n t s a n t é r i e u r s . La r e q u é r a n t e a ainsi fait valoir q u e , p e n d a n t 

une longue pér iode , elle s 'est t rouvée d a n s u n e s i t ua t ion i n c e r t a i n e , où la 

décision j ud i c i a i r e définit ive n ' é t a i t pas r e n d u e et où les pe r spec t ives 

d ' a c h è v e m e n t de la p r o c é d u r e l i t ig ieuse é t a i e n t vagues . 
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B. A p p r é c i a t i o n d e la C o u r 

1. Sur le droit de la requérante à ce que sa cause soit entendue équitablement et 

publiquement par un tribunal indépendant et impartial 

71. La C o u r e s t i m e q u e , d a n s les c i r cons t ances de l ' espèce , son e x a m e n 

doit p o r t e r su r le point de savoir si, pr ise d a n s sa g lobal i té , la p r o c é d u r e 

l i t igieuse d e v a n t les ju r id i c t ions u k r a i n i e n n e s est compa t ib l e avec le droi t 

de la r e q u é r a n t e à ce q u e sa cause soit e n t e n d u e é q u i t a b l e m e n t et 

p u b l i q u e m e n t pa r u n t r i b u n a l i n d é p e n d a n t e t i m p a r t i a l a u sens de 

l 'ar t ic le 6 § 1 de la C o n v e n t i o n . 

La C o u r cons idè re qu' i l y a lieu d ' e x a m i n e r , d a n s le c o n t e x t e de la 

p r é s e n t e affaire, la ques t ion de c a r a c t è r e g é n é r a l qu i se pose , à savoir si 

et d a n s que l le m e s u r e la p r o c é d u r e de protest, telle qu 'e l l e é ta i t p r évue par 

le droi t u k r a i n i e n et a é t é c o n c r è t e m e n t ut i l isée en l 'espèce, est 

c o m p a t i b l e avec les p r inc ipes d e l 'ar t ic le 6 § 1 de la C o n v e n t i o n , à la 

l u m i è r e de l ' a r rê t Brumârescu c. Roumanie ( [ G C ] , n" 28342/95 , C E D H 

1999-VII). 

72. La C o u r rappe l le que , c o n f o r m é m e n t à sa j u r i s p r u d e n c e c o n s t a n t e , 

le droi t à un procès équ i t ab le devan t un t r i buna l , g a r a n t i pa r l 'ar t icle 6 § 1, 

doit s ' i n t e r p r é t e r d ' a p r è s le p r é a m b u l e de la C o n v e n t i o n , qu i énonce la 

p r é é m i n e n c e du dro i t c o m m e é l é m e n t du p a t r i m o i n e c o m m u n des E t a t s 

c o n t r a c t a n t s . U n des é l é m e n t s f o n d a m e n t a u x de la p r é é m i n e n c e du droi t 

est le p r inc ipe de la sécur i t é des r a p p o r t s j u r i d i q u e s , qui veu t , e n t r e 

a u t r e s , q u e la solut ion d o n n é e de m a n i è r e défini t ive à tout l i t ige pa r les 

t r i b u n a u x ne soit plus r e m i s e en cause (Brumârescu p réc i té , § 61). 

73. D a n s l ' a r rê t Brumârescu p réc i t é , la C o u r a cons t a t é u n e v iola t ion du 

droi t du r e q u é r a n t à un procès équ i t ab l e du fait q u e la C o u r s u p r ê m e d e 

just ice , sur u n recours en a n n u l a t i o n in t rodu i t pa r le p r o c u r e u r géné ra l , 

avait a n n u l é l ' ensemble d ' une p r o c é d u r e j ud i c i a i r e qu i avai t about i à u n e 

décision définit ive et i r révocable . 

74. La C o u r e s t i m e q u e la p r é s e n t e affaire co r r e spond a u m ê m e cas d e 

figure. Elle no te à cet éga rd q u ' à l ' époque des faits le p r é s iden t de la C o u r 

s u p r ê m e d ' a r b i t r a g e et le p r o c u r e u r g é n é r a l ou leurs adjoints d i sposa ien t , 

en v e r t u de l 'ar t ic le 97 du code de p r o c é d u r e d ' a r b i t r a g e , du pouvoir 

d ' a t t a q u e r un j u g e m e n t déf ini t i f pa r la voie d u recours en a n n u l a t i o n 

(protest). U n tel pouvoir é t a n t d i s c r é t i onna i r e , les j u g e m e n t s définitifs 

pouva ien t ê t r e p e r p é t u e l l e m e n t r e m i s en cause . 

En l ' e spèce , par son a r r ê t du 21 avril 2000, la C o u r s u p r ê m e d ' a r b i t r a g e , 

sur un protest de son p r é s i d e n t , a a n n u l é t o u t e s les décis ions judicia i res 

c o n c e r n a n t la r e q u é r a n t e et renvoyé les affaires à la j u r id i c t ion de 

p r e m i è r e in s t ance pour r é e x a m e n . 

75. La C o u r observe q u e , d a n s l 'affaire en q u e s t i o n , à la différence 

de l 'affaire Brumârescu, l ' i n té ressée a o b t e n u une nouvel le occasion de 
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dé fendre sa cause devan t les j u r id i c t i ons du fond à la su i te d ' un protest du 

p rés iden t de la C o u r s u p r ê m e d ' a r b i t r a g e . 

En effet, p a r un j u g e m e n t du 23 avril 2001 , le t r i buna l d ' a r b i t r a g e de la 

région de Kiev a r econnu l ' i l légalité des ac tes du d i r e c t e u r g é n é r a l de 

Sov t r ansav to -Lougansk relat ifs aux a u g m e n t a t i o n s du capi ta l de la 

société et aux modif ica t ions des ac tes s t a t u t a i r e s de celle-ci, et a c o n s t a t é 

q u ' à la su i te de ces ac tes les ac t ions de la r e q u é r a n t e ava ien t é t é 

déva lor i sées et q u e le droi t de celle-ci de g é r e r Sov t r ansav to -Lougansk et 

d 'en con t rô le r les b iens avai t é t é violé. Le t r i b u n a l a cons t a t é é g a l e m e n t 

q u e la c o m p e n s a t i o n reçue par la r e q u é r a n t e ap rè s la l iqu ida t ion de 

Sov t r ansav to -Lougansk n ' é t a i t pas p ropo r t i onne l l e à la pa r t d e cap i ta l 

d é t e n u e pa r elle au m o m e n t de l ' homologa t ion des s t a t u t s de c e t t e 

société en j a n v i e r 1996. Le t r ibuna l a donc o r d o n n é à T r a n s King, 

successeur de Sov t r ansav to -Lougansk , de r e s t i t u e r à l ' i n t é ressée u n e 

pa r t i e des biens lui a p p a r t e n a n t à l ' époque . 

Toutefo is , le t r i buna l d ' a r b i t r a g e a re je té les ex igences de la 

r e q u é r a n t e à l ' encon t r e de Sov t r ansav to -Lougansk sans les e x a m i n e r au 

fond, au mot i f q u e la société avait é té l iquidée le 8 j u i n 1999, et a clos la 

p r o c é d u r e re la t ive à ces ex igences . 

76. O r , pa r un a r r ê t du 24 j a n v i e r 2002, à la su i t e , e n t r e a u t r e s , d ' un 

protesl du p a r q u e t g é n é r a l d ' U k r a i n e qui n ' é ta i t pas pa r t i e à la p r o c é d u r e 

in i t ia le , la cour é c o n o m i q u e d ' appe l de Kiev a a n n u l é la pa r t i e d u 

j u g e m e n t du 23 avril 2001 re la t ive à la r e s t i t u t i on des b iens à la 

r e q u é r a n t e , a conf i rmé la p a r t i e du j u g e m e n t re la t ive à la c lô tu re de la 

p r o c é d u r e à l ' encon t re de Sov t r ansav to -Lougansk et a re je té la to ta l i t é 

des ex igences de la r e q u é r a n t e . 

77. Dès lors, la C o u r c o n s t a t e q u e la r e q u é r a n t e n ' a pu bénéficier de la 

r é o u v e r t u r e de la p r o c é d u r e l i t igieuse q u e p rov i so i r emen t et q u ' à l ' heure 

ac tue l le a u c u n e de ses ex igences n ' a é té r e c o n n u e pa r les j u r id i c t ions 

na t iona l e s . En o u t r e , l ' i n té ressée a é t é dé f in i t i vemen t pr ivée d e t o u t e 

possibi l i té de faire e n t e n d r e par un t r i b u n a l sa cause re la t ive à ses 

ex igences à l ' encon t re de Sov t ransav to -Lougansk . 

La C o u r e s t i m e q u ' u n sys t ème jud i c i a i r e m a r q u é p a r la p r o c é d u r e d e 

protest et donc par la possibi l i té d ' a n n u l a t i o n s r é p é t é e s d 'un j u g e m e n t 

définitif, ce qu i s 'est p rodu i t d a n s le cas d ' e spèce , es t , en t a n t q u e te l , 

i ncompa t ib l e avec le pr inc ipe de sécur i t é des r a p p o r t s ju r id iques q u i 

cons t i tue l 'un des é l é m e n t s f o n d a m e n t a u x de la p r é é m i n e n c e d u droi t au 

sens de l 'ar t icle 6 § 1 d e la C o n v e n t i o n , cons idéré à la l u m i è r e de l ' a r rê t 

Brumârescu p réc i t é . 

78. A suppose r m ê m e q u e les é l é m e n t s p r é c é d e m m e n t invoqués ne 

soient pas suff isants p o u r conc lu re à u n e viola t ion de l 'ar t icle 6 § 1 de la 

Conven t ion , il ex is te en l 'espèce d ' a u t r e s é l é m e n t s qui font n a î t r e de 

sé r ieux d o u t e s q u a n t au respec t du droi t de la r e q u é r a n t e à voir sa cause 
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e n t e n d u e é q u i t a b l e m e n t et p u b l i q u e m e n t p a r un t r i buna l i n d é p e n d a n t et 

i m p a r t i a l au sens de l 'ar t icle 6 § 1 de la C o n v e n t i o n . 

79. T o u t d ' abord , tout en r e c o n n a i s s a n t les l imi tes de sa c o m p é t e n c e 

s ' ag issant d e vérifier le respec t du d ro i t i n t e r n e (Beyeler c. Italie [ G C ] , 

n° 33202/96, § 108, C E D H 2000-1), la C o u r ne peu t d i s s imule r sa 

perplexité face aux a p p r o c h e s d ive rgen t e s et parfois con t r ad ic to i r e s 

suivies d a n s l ' appl ica t ion et l ' i n t e rp r é t a t i on du dro i t i n t e r n e pa r les 

j u r id i c t ions u k r a i n i e n n e s : la C o u r s u p r ê m e d ' a r b i t r a g e a cassé p a r deux 

fois les décis ions des j u r id i c t ions in fé r ieures au mot i f q u e ces d e r n i è r e s 

n ' ava ien t pas app l i qué d ' une m a n i è r e a d é q u a t e le droi t p e r t i n e n t , 

qu ' e l l e s n ' ava ien t pas e x a m i n é d ' u n e m a n i è r e conforme et approfondie 

les faits de la cause et les a r g u m e n t s d e la r e q u é r a n t e , et q u e les 

conclus ions a u x q u e l l e s elles é t a i e n t p a r v e n u e s é t a i e n t p r é m a t u r é e s et 

con t r ad i c to i r e s ( p a r a g r a p h e s 17 et 36 c i -dessus) . 

La C o u r no te q u ' a p r è s la p r e m i è r e cassa t ion les j u r id i c t ions d ' a r b i t r a g e 

ne s e m b l e n t pas s ' ê t re conformées aux in s t ruc t ions exposées p a r la C o u r 

s u p r ê m e d ' a r b i t r a g e d a n s son a r r ê t du 6 m a r s 1998, a lors m ê m e que , 

c o n f o r m é m e n t au dro i t uk ra in i en , ces i n s t ruc t i ons l ia ient les j u r id i c t ions 

infér ieures . Bien q u e la C o u r s u p r ê m e d ' a r b i t r a g e eû t r ep roché aux 

ju r id i c t ions in fé r ieures de ne pas avoir su f f i s ammen t pris en c o m p t e les 

faits de la cause et les a r g u m e n t s d e la r e q u é r a n t e , le t r ibuna l 

d ' a r b i t r a g e de la région de Kiev, d a n s ses deux j u g e m e n t s du 23 juin 

1998, s 'est c o n t e n t é de r e j e t e r de nouveau la d e m a n d e de la r e q u é r a n t e 

sans a p p o r t e r plus de précis ions su r les moti fs d ' un tel rejet . De plus, le 

j u g e m e n t du t r i buna l re la t i f à l 'affaire n" 13/10-98 a é té r e n d u sans que la 

r e q u é r a n t e ait eu la possibi l i té de s o u m e t t r e ses a r g u m e n t s au cours d ' une 

a u d i e n c e ( p a r a g r a p h e 29 c i -dessus) . 

80. Enfin, la C o u r ne peu t q u e faire é t a t des mul t ip l e s i n t e rven t ions 

d a n s le procès des plus h a u t e s a u t o r i t é s u k r a i n i e n n e s . Q u e l s q u e soient 

les motifs invoqués pa r le G o u v e r n e m e n t p o u r jus t i f i e r de tel les 

i n t e rven t ions , la C o u r e s t ime q u e celles-ci, vu leur c o n t e n u et la m a n i è r e 

d o n t el les on t é t é exe rcées ( p a r a g r a p h e s 18, 20, 22 et 24 c i -dessus) , sont e n 

soi i ncompa t ib l e s avec la not ion de « t r i b u n a l i n d é p e n d a n t et i m p a r t i a l » 

au sens de l 'ar t ic le 6 § 1 de la C o n v e n t i o n . 

Sans devoir spécu le r sur un q u e l c o n q u e effet de tel les i n t e rven t ions sur 

le d é r o u l e m e n t de la p r o c é d u r e l i t ig ieuse , la C o u r cons t a t e q u e , dans le 

con t ex t e de l ' espèce , la r e q u é r a n t e pouvai t ob jec t ivement n o u r r i r des 

c r a i n t e s c o n c e r n a n t l ' i ndépendance et l ' impar t i a l i t é des t r i b u n a u x . 

V e n a n t des a u t o r i t é s execut ives de l 'E ta t , d e tel les i n t e rven t i ons révèlent 

n é a n m o i n s un m a n q u e de r e spec t envers la fonction m ê m e du pouvoir 

j u d i c i a i r e . 

8 1 . La C o u r observe q u e , p a r un a r r ê t é du 2 avril 2002, la C o u r 

s u p r ê m e é c o n o m i q u e a re je té le pourvoi en cassa t ion de la r e q u é r a n t e 

sans l ' e x a m i n e r au fond, au mot i f q u e c e t t e d e r n i è r e n 'avai t pas fourni de 



122 ARRÊT SOVTRANSAVTO HOLDING c. UKRAINE 

jus t i f ica t i f du v e r s e m e n t à ladi te j u r i d i c t i on des d ro i t s d ' e n r e g i s t r e m e n t 

pour l ' e x a m e n d u pourvoi . Elle a r e m b o u r s é à l ' in té ressée la s o m m e q u e 

ce t t e d e r n i è r e avai t ve rsée au t i t r e des dro i t s d ' e n r e g i s t r e m e n t et ind iqué 

q u ' a p r è s avoir r empl i la fo rmal i té en q u e s t i o n la r e q u é r a n t e pouvai t 

r é i n t r o d u i r e son pourvoi . P a r un a r r ê t é du 26 avril 2002, la C o u r s u p r ê m e 

é c o n o m i q u e a e n s u i t e re je té le pourvoi en ra ison du d é p a s s e m e n t du déla i 

d 'un mois prévu p o u r son in t roduc t ion . 

La C o u r re lève donc q u e le pourvoi en cassa t ion de la r e q u é r a n t e n ' a 

pas é t é e x a m i n é au fond en ra ison de l ' inobserva t ion d e s fo rmal i t és 

p révues pa r la loi, ce qui pou r ra i t condu i r e à conc lure q u e l ' i n té ressée n ' a 

pas épuisé les voies de recours i n t e r n e s . Toute fo i s , elle r appe l l e q u e , 

c o n f o r m é m e n t à sa j u r i s p r u d e n c e c o n s t a n t e re la t ive à la règle de 

l ' é p u i s e m e n t d e s voies de recours i n t e r n e s , c e t t e règle doit ê t r e 

app l i quée avec u n e c e r t a i n e souplesse et sans fo rmal i sme excessif, ne 

s ' a c c o m m o d e p a s d ' u n e appl ica t ion a u t o m a t i q u e et ne revêt pas un 

c a r a c t è r e a b s o l u ; en en c o n t r ô l a n t le r espec t , il faut avoir é g a r d aux 

c i rcons tances de la cause (voir, mutatis mutandis, Ilhan c. Turquie [ G C ] , 

n" 22277/93 , § 59 , C E D H 2000-VII) . Elle e s t ime q u e de tel les con

s idé ra t ions s ' app l iquen t , mutatis mutandis, d a n s l 'affaire en ques t i on . 

En l 'espèce, la C o u r c o n s t a t e q u e , t ou t en r econna i s san t d a n s son 

a r r ê t é du 2 avril 2002 que la r e q u é r a n t e avait versé des dro i t s 

d ' e n r e g i s t r e m e n t au t r i b u n a l , la C o u r s u p r ê m e é c o n o m i q u e a re je té le 

pourvoi en cassa t ion faute pour la r e q u é r a n t e d 'avoir fourni le 

jus t i f ica t i f d ' un tel v e r s e m e n t . En o u t r e , la C o u r e s t ime q u e , lorsqu 'e l le 

a i nd iqué à l ' i n t é re s sée q u ' a p r è s avoir r e m p l i la fo rmal i t é e n q u e s 

t ion celle-ci p o u r r a i t r é i n t r o d u i r e son pourvoi en cassa t ion , la C o u r 

s u p r ê m e é c o n o m i q u e ne pouvai t i gnore r q u e le déla i d 'un mois prévu 

pour l ' i n t roduc t ion du pourvoi se ra i t d é p a s s é . Toute fo i s , elle n ' a ni 

abo rdé ce point d a n s son a r r ê t é du 2 avril 2002 ni accordé à la 

r e q u é r a n t e un déla i précis p o u r rect i f ier son pourvoi en cassa t ion . P a r 

c o n s é q u e n t , pa r un a r r ê t é du 26 avril 2002, la C o u r s u p r ê m e 

é c o n o m i q u e a re je té le pourvoi en cassa t ion de la r e q u é r a n t e pour 

d é p a s s e m e n t du dé la i . 

Au vu de ce t t e a t t i t u d e i n c o n s é q u e n t e de la C o u r s u p r ê m e é c o n o m i q u e 

et c o m p t e t enu du c o m p o r t e m e n t a n t é r i e u r des j u r id i c t i ons na t iona le s 

( p a r a g r a p h e 79 c i -dessus) , la C o u r e s t i m e q u e , d a n s ces c i rcons tances , il 

se ra i t d ' un fo rma l i sme excessif de r e p r o c h e r à la r e q u é r a n t e l 'échec de son 

pourvoi en cassa t ion . 

82. E t a n t d o n n é les i n t e rven t ions des a u t o r i t é s execut ives de l 'E ta t 

d a n s les p r o c é d u r e s jud ic ia i r e s , le rôle q u e j o u a i t le protest d a n s ces 

p r o c é d u r e s , a insi q u e l ' ensemble des a u t r e s é l é m e n t s m e n t i o n n é s 

ci-dessus, la C o u r conclut q u e le dro i t de la r e q u é r a n t e à ce q u e sa 

cause soit e n t e n d u e é q u i t a b l e m e n t et p u b l i q u e m e n t p a r un t r ibuna l 

i n d é p e n d a n t et i m p a r t i a l , au sens de l 'ar t ic le 6 § 1 de la C o n v e n t i o n , 
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cons idé ré à la l u m i è r e des pr inc ipes de la p r é é m i n e n c e du droi t et de la 

sécur i t é des r a p p o r t s j u r i d i q u e s , a é té m é c o n n u . 

P a r t a n t , il y a eu violat ion de l 'ar t ic le 6 § 1 de la Conven t i on . 

2. Sur le droit de la requérante à ce que sa cause soit entendue dans un délai 

raisonnable 

83. Au vu des conclus ions qu i p r é c è d e n t , la C o u r e s t i m e qu ' i l n 'y a pas 

lieu d ' e x a m i n e r s é p a r é m e n t le gr ief de la r e q u é r a n t e re la t i f à la d u r é e d e 

la p r o c é d u r e l i t ig ieuse , ce grief c o n s t i t u a n t l 'un des aspec ts pa r t i cu l i e r s d u 

dro i t à un procès é q u i t a b l e consacré pa r l 'ar t icle 6 § 1 de la Conven t ion , 

qui a é t é déjà e x a m i n é par la C o u r . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 1 DU 

P R O T O C O L E N" 1 

84. S ' appuyan t sur l 'ar t icle 1 du Protocole n" 1, la r e q u é r a n t e se plaint 

q u ' à la su i te de l ' homologa t ion pa r le conseil exécut i f de Lougansk des 

décis ions i l légales de Sov t ransav to -Lougansk , ses ac t ions on t é té dévalor i 

sées et q u e , p a r c o n s é q u e n t , elle a pe rdu le cont rô le de l 'act ivi té et des 

biens de Sov t ransav to -Lougansk . Elle sou t i en t é g a l e m e n t q u e la c o m p e n 

sa t ion qu 'e l le a reçue ap rè s la l iqu ida t ion de Sov t ransav to -Lougansk 

n ' é t a i t pas p ropor t ionne l l e à la pa r t de cap i ta l qu 'e l l e d é t e n a i t à l 'or igine. 

L ' a r t i c le 1 d u Pro toco le n" 1 est ainsi l ibe l lé : 

« T o u t e p e r s o n n e phys ique ou mora le a droit au respect de s e s b iens . Nu l ne peut être 

prive de sa propr ié té cpte pour c a u s e d'ut i l i té publ ique et d a n s les condi t ions prévues par 

la loi et les pr inc ipes g é n é r a u x du droit in ternat iona l . 

Les d i spos i t ions p r é c é d e n t e s ne por tent pas a t t e i n t e au droit cpte p o s s è d e n t les Etats 

d e m e u r e en v i g u e u r les lois qu'i ls jugent n é c e s s a i r e s pour r é g l e m e n t e r l 'usage des 

b i ens c o n f o r m é m e n t à l ' intérêt g é n é r a l ou pour assurer le p a i e m e n t des i m p ô t s o u 

d 'autres contr ibut ions ou des a m e n d e s . » 

A. A r g u m e n t s d e s p a r t i e s 

/. Le Gouvernement 

85. Le G o u v e r n e m e n t se réfère à la légis la t ion u k r a i n i e n n e selon 

laque l le le p r o p r i é t a i r e d ' une société est r e sponsab le de la conformi té à 

la loi des ac tes s t a t u t a i r e s p r é s e n t é s à l ' o rgane d ' e n r e g i s t r e m e n t d 'E t a t . 

Il sou t i en t q u e le conseil exécu t i f de Lougansk , en t a n t q u ' o r g a n e publ ic 

hab i l i t é à ef fectuer l ' homologa t ion d e s ac t e s s t a t u t a i r e s e t des décis ions 

de Sov t ransav to -Lougansk , ne peu t pas ê t r e t e n u pour r e sponsab l e du 

c o n t e n u de ces d o c u m e n t s . 
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86. Le G o u v e r n e m e n t aff i rme q u ' e n t r e 1996 et 1998 dif férents 

o r g a n e s publics ont effectué p lus i eu r s fois le con t rô le d e l 'act ivi té de 

Sov t r ansav to -Lougansk et q u ' a u c u n e viola t ion « g r a v e » de la légis lat ion 

na t i ona l e n ' a é té re levée . De tou t e façon, m ê m e si une telle violat ion 

avait é té c o n s t a t é e , Sov t r ansav to -Lougansk a u r a i t dû en p o r t e r t ou t e la 

r e sponsab i l i t é . Le rôle de l 'Eta t cons is ta i t à h o m o l o g u e r les décis ions 

de Sov t r ansav to -Lougansk des 18 n o v e m b r e 1997 et 17 février 1998, 

la compa t ib i l i t é des ac tes d ' homologa t i on et celle des décis ions de 

Sov t r ansav to -Lougansk avec la loi ayan t é t é con f i rmées p a r les j u r id i c 

t ions d ' a r b i t r a g e . Pa r a i l leurs , il n ' ex i s t e , selon le G o u v e r n e m e n t , a u c u n 

r a p p o r t d i rec t e n t r e les ac tes d ' h o m o l o g a t i o n du conseil exécut i f et la 

p e r t e p a r la r e q u é r a n t e du cont rô le de ses b iens . Le droi t g a r a n t i par 

l 'ar t ic le 1 du Protocole n" 1 n ' a donc pas é té m é c o n n u pa r l 'E ta t . 

Le G o u v e r n e m e n t se réfère à l 'affaire Bramelid el Malmstrom c. Suède 

(n"s 8588/79 et 8589/79, décision de la C o m m i s s i o n du 12 oc tobre 1982, 

Décis ions et r a p p o r t s (DR) 29, p . 64) où la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) a u r a i t c o n s t a t é q u e « la ven t e 

forcée d ' ac t ions ayant u n e va leu r é c o n o m i q u e ne cons t i tue pas une 

violat ion de l 'ar t icle 1 du Protocole n" 1 ». 

2. La requérante 

87. La r e q u é r a n t e sou t i en t q u e les pouvoirs du conseil exécut i f en 

m a t i è r e d ' h o m o l o g a t i o n des décis ions des sociétés a n o n y m e s sont 

d é l é g u é s p a r l 'E ta t et s t r i c t e m e n t r é g l e m e n t é s pa r la légis lat ion 

na t i ona l e . Au sens du dro i t uk ra in i en , le conseil exécu t i f exerce ses 

fonctions sur la base du p r inc ipe de la p r i m a u t é du droi t et conformé

m e n t à une p r o c é d u r e é tab l ie p a r la loi. Le conseil exécu t i f n 'es t donc pas 

i r r e sponsab le d a n s l 'exercice de ses pouvoirs , sa r e sponsab i l i t é é t a n t 

p révue pa r la C o n s t i t u t i o n (ar t ic le 56) et la légis la t ion. 

88. En o u t r e , la r e q u é r a n t e aff i rme q u e la r e sponsab i l i t é du conseil 

exécu t i f est fondée sur la c lause selon l aque l le celui-ci doit r e j e t e r la 

d e m a n d e d ' h o m o l o g a t i o n fo rmulée pa r une société , s ' ag issant de 

décis ions dont le c o n t e n u et la forme sont c o n t r a i r e s à la loi. Le refus du 

conseil exécu t i f d ' h o m o l o g u e r une décis ion d ' une socié té ne cons t i tue 

q u ' u n aspec t de la r e sponsab i l i t é d e celle-ci. C e p e n d a n t , c e t t e r e sponsa 

bilité n 'exclu t pas celle du conseil exécutif, qui doit r e s p e c t e r lui aussi u n e 

c e r t a i n e p r o c é d u r e p r é c é d a n t l ' homologa t ion . La loi é tab l i t n o t a m m e n t 

u n e liste exhaus t ive de d o c u m e n t s d e v a n t ê t r e p r é s e n t é s au conseil 

exécut i f p o u r q u ' u n e décis ion de modif ica t ion des ac tes s t a t u t a i r e s ou 

d ' a u g m e n t a t i o n de cap i ta l puisse ê t r e h o m o l o g u é e et deven i r ainsi 

val ide . Doit donc ê t r e p rodui t d e v a n t le consei l exécut i f le procès-verbal 

d e l ' a s semblée des a c t i o n n a i r e s où se t rouve cons ignée l ' adopt ion de 

la décision en ques t ion . C e d o c u m e n t doi t ê t r e s igné pa r tous les 
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a c t i o n n a i r e s . En l 'espèce, les s i g n a t u r e s des pa r t i cu l i e r s ac t ionna i res 

a u r a i e n t dû en o u t r e ê t r e légal isées pa r u n n o t a i r e . C e p e n d a n t , le conseil 

exécutif a homologué tou tes les décis ions d ' a u g m e n t a t i o n de capi ta l et de 

modif icat ion des ac tes s t a t u t a i r e s de la société u k r a i n i e n n e sans exiger les 

p rocès -ve rbaux conce rnés . D a n s ces condi t ions , le conseil exécu t i f au ra i t 

d û refuser d ' h o m o l o g u e r ces décis ions . Le non-exerc ice d u con t rô le public 

p révu p a r la loi sur les ac t iv i tés d ' u n e société a n o n y m e e n g a g e la 

responsab i l i t é du conseil exécutif. O r si ce d e r n i e r n ' exe rce q u ' u n e 

fonction de c h a m b r e d ' e n r e g i s t r e m e n t , ses pouvoirs de con t rô le n 'ont 

a u c u n sens . De surc ro î t , en droi t uk ra in i en , le consei l exécutif, en t an t 

q u ' « e n t i t é pub l ique r e sponsab le de ses a c t e s » , peu t ê t r e a t t a q u é pa r la 

voie jud ic i a i r e pour son act ivi té ou son inac t iv i té , la r é p a r a t i o n des 

d o m m a g e s subis à cause de l 'act ion ou de l ' inact ion abus ive du conseil 

exécut i f é t a n t g a r a n t i e pa r la loi ainsi q u e pa r la C o n s t i t u t i o n (ar t ic le 56) . 

89. La r e q u é r a n t e affirme q u e le conseil exécut i f a val idé les décisions 

de Sov t r ansav to -Lougansk pa r des ac tes d ' homologa t i on i l légaux. Elle 

sou t ien t en o u t r e q u e , p a r m i tous les o r g a n e s publics c h a r g é s de 

con t rô l e r l 'act ivi té des socié tés a n o n y m e s , le plus i m p o r t a n t est la 

C o m m i s s i o n u k r a i n i e n n e des o p é r a t i o n s de bourse , qu i s 'est p e n c h é e sur 

les act ivi tés de Sov t r ansav to -Lougansk en m a r s 1998 et a cons ta t é 

p lus ieurs v iola t ions de la légis lat ion en v igueu r p a r la société . 

C e p e n d a n t , les conclusions de c e t t e commiss ion , selon lesquel les la 

r e q u é r a n t e devai t i n t e rven i r d a n s la p r o c é d u r e , n 'on t pas é té pr ises en 

c o m p t e p a r les ju r id ic t ions d ' a r b i t r a g e . 

En ce qu i conce rne la ré fé rence faite pa r le G o u v e r n e m e n t à l 'affaire 

Bramelid et Malm.strom, la r e q u é r a n t e observe q u e , d a n s son affaire, il ne 

s 'agit pas d ' « u n e v e n t e forcée d ' ac t ions» , son dro i t a u respec t de ses 

b iens ayan t é té affecté p a r fa pr iva t ion d e son con t rô le d e l 'act ivi té et des 

b iens de Sov t ransav to -Lougansk . 

B. A p p r é c i a t i o n d e la C o u r 

/. Sur l'applicabilité de l'article 1 du Protocole n" l 

90. La C o u r r appe l l e q u e , c o n f o r m é m e n t à s a j u r i s p r u d e n c e c o n s t a n t e , 

l 'ar t ic le 1 du Protocole n" 1 con t i en t t rois n o r m e s d i s t i n c t e s : la p r e m i è r e , 

qu i s ' exp r ime d a n s la p r e m i è r e p h r a s e du p r e m i e r a l inéa et revêt un 

c a r a c t è r e géné ra l , énonce le p r inc ipe du respect de la p r o p r i é t é ; la 

d e u x i è m e , f igurant d a n s la seconde p h r a s e d u m ê m e a l inéa , vise la 

pr iva t ion de p r o p r i é t é et la s o u m e t à c e r t a i n e s c o n d i t i o n s ; q u a n t à la 

t r o i s i ème , cons ignée d a n s le second a l inéa , elle r econna î t n o t a m m e n t 

aux E t a t s le pouvoir de r é g l e m e n t e r l 'usage des b iens c o n f o r m é m e n t à 

l ' in té rê t géné ra l . Il ne s 'agit pas pour a u t a n t de règles d é p o u r v u e s de 
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r a p p o r t e n t r e el les. La d e u x i è m e et la t ro i s i ème ont t ra i t à des e x e m p l e s 

pa r t i cu l i e r s d ' a t t e i n t e s au d ro i t de p r o p r i é t é ; d è s lors, el les do ivent 

s ' i n t e r p r é t e r à la l u m i è r e du pr inc ipe consacré pa r la p r e m i è r e (Beyeler 

préc i t é , § 98) . 

9 1 . La C o u r observe q u e , d a n s sa décis ion sur la recevabi l i t é , elle a 

déjà no t é q u e les ac t ions q u e d é t e n a i t la r e q u é r a n t e ava ien t 

i n d u b i t a b l e m e n t une va leu r é c o n o m i q u e et c o n s t i t u e n t des « b i e n s » au 

sens de l 'ar t icle 1 du Protocole n" 1. E t a n t d o n n é q u e le G o u v e r n e m e n t 

ne con tes t e pas la thèse selon laque l le l ' in té ressée é ta i t t i t u l a i r e des 

ac t ions en cause , la C o u r cons t a t e donc q u e l 'ar t ic le 1 t rouve à s ' app l iquer . 

92 . La C o u r est appe lée à r e c h e r c h e r é g a l e m e n t que l le d isposi t ion de 
l 'ar t ic le 1 s ' appl ique en l 'espèce. 

L a C o u r rappe l le à cet é g a r d q u ' « u n e ac t ion d e société est u n e chose 

c o m p l e x e . Elle cert if ie q u e son d é t e n t e u r possède u n e p a r t du capi ta l 

social et les d ro i t s c o r r e s p o n d a n t s . Il ne s 'agit pas s e u l e m e n t d ' u n e 

c réance ind i rec te su r les actifs sociaux, mais d ' a u t r e s dro i t s é g a l e m e n t , 

p a r t i c u l i è r e m e n t des dro i t s de vote et le dro i t d ' inf luer su r la socié té , 

peuven t a c c o m p a g n e r l ' ac t ion» (Société S. et T. c. Suède, n" 11189/84-, 

décis ion de la C o m m i s s i o n du 11 d é c e m b r e 1986, D R 50, p. 158). 

La C o u r relève q u ' e n l 'espèce la r e q u é r a n t e posséda i t au d é p a r t 49 % 

des ac t ions de Sov t r ansav to -Lougansk . A la sui te d ' a u g m e n t a t i o n s 

r é p é t é e s des fonds s t a t u t a i r e s de Sov t ransav to -Lougansk , la pa r t de 

cap i ta l d é t e n u e pa r l ' in té ressée est passée de 49 % à 20,7 %. P a r 

c o n s é q u e n t , c e t t e d e r n i è r e a c o n n u des c h a n g e m e n t s d a n s ses pouvoirs 

de t i t u l a i r e d ' ac t ions , à savoir d a n s sa capac i t é à g é r e r la société et à en 

con t rô le r les b iens . 

93 . Au vu des c i r cons tances de l 'espèce et c o m p t e t e n u de la n a t u r e 

spécif ique des b iens q u e possédai t la r e q u é r a n t e , la C o u r e s t ime q u e la 

p r é s e n t e affaire, en ra i son de sa complex i t é en fait c o m m e en dro i t , ne 

p e u t ê t r e c lassée d a n s u n e ca t égor i e précise de l 'ar t icle 1 du Protocole 

n" 1. Dès lors, elle cons idère qu ' i l est nécessa i re de l ' e x a m i n e r à la 

l umiè re de la n o r m e g é n é r a l e de cet a r t i c le . 

2. Sur l'observation de l'article 1 du Protocole n" 1 

94. La C o u r rappe l le les t rois n o r m e s q u e con t ien t l 'ar t icle 1 du 

Pro tocole n" 1 ( p a r a g r a p h e 90 c i -dessus) . Elle observe q u ' e n l 'espèce il n 'y 

a pas eu de p r iva t ion d i r ec t e p a r les a u t o r i t é s na t i ona l e s des biens de la 

r e q u é r a n t e , ni d ' a u t r e i ngé rence c o m p a r a b l e à u n e tel le pr iva t ion . 

95. La C o u r c o n s t a t e q u e la r e q u é r a n t e r e p r o c h e à l 'E ta t d 'avoir 

m a n q u é à son obl iga t ion d ' e x e r c e r un cont rô le efficace et confo rme à 

la loi de l 'act ivi té d e Sov t r ansav to -Lougansk , ce q u i a p e r m i s à c e t t e 

d e r n i è r e d ' a d o p t e r , de m a n i è r e i l légale, des décis ions re la t ives à 
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l ' a u g m e n t a t i o n de capi ta l et à la modif icat ion des ac tes s t a t u t a i r e s , et 

ensu i t e de faire l iqu ide r la soc ié té . 

La C o u r réaf f i rme qu ' e l l e jou i t d ' u n e c o m p é t e n c e l imi tée p o u r vérifier 

le respec t du dro i t i n t e r n e (Hakansson et Sturesson c. Suède, a r r ê t du 

21 février 1990, sér ie A n" 171-A, p. 16, § 47) et qu ' e l l e n ' a pas pour tâche 

de se s u b s t i t u e r aux ju r id i c t ions i n t e r n e s . C 'es t au p r e m i e r chef aux 

a u t o r i t é s na t iona l e s , n o t a m m e n t aux cours et t r i b u n a u x , qu ' i l incombe 

d ' i n t e r p r é t e r la légis la t ion i n t e r n e (Waite et Kennedy c. Allemagne [ G C ] , 

n" 26083/94, § 54, C E D H 1999-1). 

N é a n m o i n s , le rôle de la C o u r est d e r e c h e r c h e r si les r é su l t a t s 

a u x q u e l s sont p a r v e n u e s les ju r id i c t ions na t iona le s sont compa t ib l e s avec 

les dro i t s g a r a n t i s pa r la C o n v e n t i o n et ses Pro toco les . 

96. La C o u r r é i t è r e q u ' e n ve r tu de l 'ar t icle 1 de la Conven t i on c h a q u e 

E t a t c o n t r a c t a n t « r e c o n n a î t ] à t o u t e p e r s o n n e re levant de [sa] 

j u r id i c t ion les d ro i t s et l iber tés définis [dans] la (...) C o n v e n t i o n » . C e t t e 

obl iga t ion d e g a r a n t i r l 'exercice effectif des d ro i t s définis par cet 

i n s t r u m e n t peu t e n t r a î n e r p o u r l 'E ta t des ob l iga t ions posi t ives (voir, par 

e x e m p l e , X et Y c. Pays-Bas, a r r ê t du 26 m a r s 1985, sér ie A n" 91 , p . 11, 

§§ 22-23). En pare i l cas , l 'E ta t ne sau ra i t se b o r n e r à d e m e u r e r passif et 

«il n 'y a (...) pas lieu de d i s t i ngue r e n t r e ac tes et omis s ions» (voir, mutatis 

mutandis, Airey c. Irlande, a r r ê t du 9 oc tobre 1979, sér ie A n° 32, p . 14, § 25). 

En ce qui conce rne le droi t g a r a n t i p a r l ' a r t ic le 1 du Pro tocole n" 1, 

de tel les obl iga t ions posit ives peuvent imp l ique r c e r t a i n e s m e s u r e s 

nécessa i res p o u r p r o t é g e r le dro i t de p r o p r i é t é (voir, e n t r e a u t r e s et 

mutatis mutandis, Lôpez Ostra c. Espagne, a r r ê t du 9 d é c e m b r e 1994, série A 

n" 303-C, p. 55 , § 55) , m ê m e d a n s les cas où il s 'agit d 'un li t ige e n t r e des 

p e r s o n n e s phys iques ou m o r a l e s . C e l a imp l ique n o t a m m e n t pour l 'Eta t 

l 'obl igat ion de prévoir u n e p r o c é d u r e jud ic i a i r e qui soit e n t o u r é e des 

g a r a n t i e s de p r o c é d u r e nécessa i res et qui p e r m e t t e a insi a u x t r i b u n a u x 

n a t i o n a u x de t r a n c h e r eff icacement et é q u i t a b l e m e n t tou t litige éven tue l 

e n t r e pa r t i cu l i e r s . 

97. En l ' espèce , la C o u r ne s au ra i t m e t t r e en q u e s t i o n les r é su l t a t s 

a u x q u e l s sont p a r v e n u e s les j u r id i c t ions u k r a i n i e n n e s . Elle est appe lée à 

vérifier si la m a n i è r e don t le dro i t i n t e r n e a é té i n t e r p r é t é et app l iqué par 

ces j u r id i c t ions é ta i t c o m p a t i b l e avec le d ro i t de la r e q u é r a n t e au respec t 

de ses b iens . D a n s ce c o n t e x t e , la C o u r ne peu t q u e faire é t a t des sér ieux 

d é f a u t s , sous l ' angle d e l 'ar t ic le 6 § 1 d e la C o n v e n t i o n , d o n t souffrait la 

p r o c é d u r e l i t ig ieuse , dé fau t s qu 'e l l e a exposés d a n s ses conclusions 

p r é c é d e n t e s ( p a r a g r a p h e s 71-82 c i -dessus) . 

La C o u r e s t i m e q u e le c a r a c t è r e i néqu i t ab l e q u ' a r evê tu la p r o c é d u r e 

l i t igieuse a un lien d i rec t avec le droi t de la r e q u é r a n t e au respec t de ses 

b iens . En effet, il est ind i scu tab le q u e le refus des j u r id i c t ions du fond de 

se s o u m e t t r e a u x in s t ruc t ions d e la C o u r s u p r ê m e d ' a r b i t r a g e , ainsi q u e 

les d ive rgences cons idé rab les d ' a p p r o c h e des j u r id i c t i ons des différents 



128 ARRÊT SOVTRANSAVTO HOLDING c. UKRAINE 

d e g r é s d a n s l ' appl ica t ion et l ' i n t e r p r é t a t i o n du droi t na t iona l , on t r e n d u 

possible le r e n o u v e l l e m e n t r é p é t é d e la p r o c é d u r e l i t igieuse et donc c réé 

u n e ince r t i t ude p e r m a n e n t e q u a n t à la légal i té des décis ions de 

Sov t r ansav to -Lougansk et des ac tes du conseil exécu t i f de Lougansk . En 

o u t r e , les i n t e rven t i ons des a u t o r i t é s execut ives de l 'Eta t d a n s les 

p r o c é d u r e s j ud i c i a i r e s on t con t r i bué de m a n i è r e significative à ce t t e 

i n c e r t i t u d e . Enfin, la m a n i è r e don t s 'est a chevée la p r o c é d u r e l i t ig ieuse 

( p a r a g r a p h e 81 ci-dessus) ne s e m b l e pas c o m p a t i b l e avec l 'obl igat ion 

qu ' ava i t l 'E ta t de r éag i r avec la plus g r a n d e c o h é r e n c e face à la s i tua t ion 

d a n s laquel le se t rouvai t la r e q u é r a n t e (voir, mutatîs mutandis, Beyeler 

préc i t é , § 120). P a r c o n s é q u e n t , c e t t e d e r n i è r e a dû subir ce t t e 

i n c e r t i t u d e p e n d a n t la pér iode où la va l eu r ini t iale de ses ac t ions a é té 

d i m i n u é e , ce qui a e n t r a î n é des c h a n g e m e n t s d a n s sa capac i t é à g é r e r 

Sov t r ansav to -Lougansk et à en con t rô l e r les b iens (ibidem, § 110). 

98. C o m p t e t enu de ce qu i p r écède , la C o u r cons t a t e q u e la façon dont 

s 'est d é r o u l é e et a chevée la p r o c é d u r e l i t ig ieuse , ainsi q u e l ' i nce r t i t ude 

q u ' a c o n n u e la r e q u é r a n t e , ont r o m p u le « jus t e é q u i l i b r e » e n t r e les 

ex igences de l ' in té rê t publ ic et les impéra t i f s de la s a u v e g a r d e du droi t 

de l ' i n té ressée au respec t de ses b iens . Par c o n s é q u e n t , l 'Eta t a m a n q u é à 

son obl iga t ion d ' a s s u r e r à la r e q u é r a n t e la j ou i s sance effective de son droi t 

de p r o p r i é t é g a r a n t i pa r l 'ar t icle 1 du Pro tocole n° 1. 

P a r t a n t , il y a eu viola t ion de cet a r t ic le . 

IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 14 DE LA 

C O N V E N T I O N 

99. La r e q u é r a n t e e s t i m e avoir fait l 'objet d 'un t r a i t e m e n t 

d i s c r imina to i r e de la p a r t des a u t o r i t é s u k r a i n i e n n e s , qui on t c h e r c h é à 

« d é f e n d r e les i n t é r ê t s des n a t i o n a u x u k r a i n i e n s » en p r o t é g e a n t les d ro i t s 

de la société u k r a i n i e n n e au d é t r i m e n t de ceux de la société russe . Elle 

invoque à cet é g a r d l 'a r t ic le 14 d e la C o n v e n t i o n , a insi libellé : 

« L a jou i s sance des dro i t s et l ibertés reconnus d a n s la (...) C o n v e n t i o n doit ê t r e 

a s s u r é e , sans d i s t inc t ion a u c u n e , fondée n o t a m m e n t sur le s e x e , la race , la c o u l e u r , la 

l a n g u e , la re l ig ion , les op in ions po l i t iques ou t o u t e s a u t r e s op in ions , l 'origine na t iona le 

ou soc ia le , l ' appar tenance à u n e minor i t é n a t i o n a l e , la for tune , la n a i s s a n c e ou toute 

a u t r e s i tua t ion . » 

100. Le G o u v e r n e m e n t aff irme q u e la r e q u é r a n t e a saisi le t r i buna l en 

vue d ' a t t a q u e r les ac tes des a u t o r i t é s pub l iques et q u e l ' a t t i t ude des 

j u r id i c t i ons na t i ona l e s envers elle n ' a pas é té d i s c r imina to i r e . P a r 

a i l l eurs , il fait valoir q u e les r e n s e i g n e m e n t s fournis p a r l ' i n t é ressée ne 

sont pas suff isants p o u r é t aye r son gr ief fondé sur l 'ar t icle 14 de la 

Conven t i on . 
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101. Au vu de ses conclusions au t i t r e des a r t ic les 6 § 1 de la 

Conven t i on et 1 du Pro tocole n" 1, la C o u r e s t ime qu ' i l n 'y a pas lieu de 

r e c h e r c h e r s é p a r é m e n t si la r e q u é r a n t e a é té v ic t ime , en ra ison d e sa 

na t i ona l i t é , d ' u n e d i s c r imina t i on c o n t r a i r e à l 'ar t ic le 14 de la Conven t ion . 

V. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

102. Aux t e r m e s de l 'ar t ic le 41 de la C o n v e n t i o n , 

«Si la C o u r déc lare qu'il y a eu v io la t ion de la C o n v e n t i o n o u de ses Protoco les , et si le 

droit i n t e r n e de la H a u t e Part ie c o n t r a c t a n t e ne p e r m e t d'effacer q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s de c e t t e v io la t ion , la C o u r accorde à la part ie l é sée , s'il y a l i eu , une 

sa t i s fac t ion é q u i t a b l e . » 

103. Tou t d ' abord , la r e q u é r a n t e sou t ien t q u e le m o n t a n t de la 

sat isfact ion équ i t ab l e doit ê t r e fixé en t e n a n t c o m p t e de la n a t u r e 

spécifique d e s biens qu 'e l l e posséda i t , à savoir des ac t ions . En t a n t q u e 

dé t en t r i c e de 49 % des act ions de Sov t ransav to-Lougansk , elle avait le 

droi t , d ' une p a r t , à 49 % des actifs de ce t t e société e t , d ' a u t r e pa r t , à gé re r 

la société e t à en con t rô le r les b iens , ainsi q u ' à des d iv idendes . Après la 

déva lor i sa t ion de ses ac t ions , sa capac i té à g é r e r Sov t ransav to-Lougansk a 

é té c o n s i d é r a b l e m e n t l imi tée et , pa r c o n s é q u e n t , elle a p e r d u le contrôle de 

l 'activité de la société et celui des biens de celle-ci. U l t é r i e u r e m e n t , privée 

de la possibil i té d ' inf luer sur les décisions de Sovt ransav to-Lougansk 

rela t ives à ses b iens , elle ne pouvai t plus e m p ê c h e r la d i rec t ion de la 

société de vendre m a s s i v e m e n t les b iens de celle-ci à des prix fo r t emen t 

r édu i t s . P a r c o n s é q u e n t , à la su i t e d ' ac tes i l légaux de la d i rec t ion de la 

société et du conseil exécut i f de Lougansk , non s e u l e m e n t la p a r t de 

capi ta l d é t e n u e p a r la r e q u é r a n t e est passée de 49 % à 20,7 %, mais aussi 

les actifs de la société m ê m e ont é t é e x t r ê m e m e n t d i m i n u é s . F i n a l e m e n t , 

ap r è s la l iquida t ion de Sov t ransav to-Lougansk , l ' in té ressée a reçu une 

c o m p e n s a t i o n qu i ne cor responda i t pas à la pa r t de capi ta l qu 'e l le 

possédai t à l 'origine en t an t q u e d é t e n t r i c e d e 49 % des ac t ions . 

104. La r e q u é r a n t e sou t i en t q u ' a u vu des c i r cons tances de la cause 

elle a le dro i t d ' ex ige r de l 'E ta t , au t i t r e du d o m m a g e m a t é r i e l décou lan t 

de la violat ion de son droi t de p r o p r i é t é , le r e m b o u r s e m e n t de la pa r t de 

capi ta l d e Sov t r ansav to -Lougansk qu 'e l l e posséda i t i n i t i a l e m e n t en t a n t 

q u e d é t e n t r i c e de 49 % des ac t ions , d i m i n u é e de la c o m p e n s a t i o n qu 'e l le 

a r e çue à la sui te de la l iqu ida t ion de la socié té , à savoir 9 200 dol lars 

a m é r i c a i n s ( U S D ) . A cet é g a r d , elle sollicite 14 921 674 U S D . 

La r e q u é r a n t e r é c l a m e é g a l e m e n t le r e m b o u r s e m e n t des d iv idendes 

qu 'e l l e a u r a i t pu recevoir en t a n t q u e d é t e n t r i c e de 49 % des ac t ions . Elle 

sollicite à ce t i t r e 1 388 000 U S D . 

105. P o u r la viola t ion de ses dro i t s g a r a n t i s p a r l 'ar t icle 6 § 1 de la 

C o n v e n t i o n , la r e q u é r a n t e d e m a n d e 300 000 U S D . 
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106. La r e q u é r a n t e fait valoir q u ' à la su i te des ac tes i l légaux de 

la d i rec t ion d e Sov t r ansav to -Lougansk et de ceux de l 'E ta t , elle a 

p e r d u le con t rô le d e l 'act ivi té et d e s b iens d e l 'une des m e i l l e u r e s 

sociétés de t r a n s p o r t s i n t e r n a t i o n a u x en E u r o p e . Aprè s la l iqu ida t ion 

de Sov t r ansav to -Lougansk , elle a p e r d u un é n o r m e m a r c h é en U k r a i n e 

et à l ' é t r a n g e r . Elle sou t i en t q u ' u n e tel le p e r t e de m a r c h é , c o m b i n é e 

avec l ' e n c h a î n e m e n t de l i t iges i n t e r m i n a b l e s devan t les j u r id i c t ions 

u k r a i n i e n n e s , a por té un é n o r m e pré judice à sa r é p u t a t i o n de t r a n s 

p o r t e u r i n t e r n a t i o n a l . Elle sollicite au t i t r e du d o m m a g e mora l 1 mill ion 

d ' U S D . 

107. P o u r les frais e n c o u r u s devan t les j u r id i c t ions na t iona le s et la 

C o u r , la r e q u é r a n t e r é c l a m e 153 470 U S D , c o r r e s p o n d a n t aux d é p e n s e s 

re la t ives aux miss ions de ses avocats , à leurs hono ra i r e s et aux frais d ivers . 

108. L ' i n t é r e s s é e s 'est c e p e n d a n t déc l a r ée p r ê t e à envisager d ' a u t r e s 

possibi l i tés de r é p a r a t i o n pa r l 'E ta t du d o m m a g e causé pa r la violat ion 

de ses d ro i t s g a r a n t i s pa r la Conven t i on et ses Pro tocoles . 

109. Le G o u v e r n e m e n t s o u t i e n t d ' e m b l é e q u e la m é t h o d e de calcul des 

actifs de Sov t ransav to -Lougansk que la r e q u é r a n t e a ut i l isée pour 

l ' éva lua t ion du d o m m a g e m a t é r i e l est i nco r rec t e . P a r a i l leurs , il fait 

valoir qu ' e l l e ne peut p r é t e n d r e à a u c u n e r é p a r a t i o n d ' un d o m m a g e 

m a t é r i e l pu i squ ' e l l e a déjà reçu une c o m p e n s a t i o n à la su i te de la 

l iqu ida t ion de Sov t r ansav to -Lougansk et q u ' a u c u n e ju r id i c t ion na t iona le 

n ' a c o n s t a t é d e violat ion de son dro i t de p r o p r i é t é . 

110. Q u a n t aux exigences de la r e q u é r a n t e re la t ives à la r é p a r a t i o n 

d 'un d o m m a g e m o r a l , le G o u v e r n e m e n t aff i rme qu 'e l l e s ne sont pas 

fondées. Elle ne peu t a l l éguer avoir p e r d u un m a r c h é à la su i te de la 

liquidation de Sov t r ansav to -Lougansk car elle n ' a j a m a i s é t é p r o p r i é t a i r e 

de ce t t e socié té . P a r a i l l eurs , la p e r t e d ' u n m a r c h é ne peut en a u c u n cas 

ê t r e cons idé rée c o m m e un d o m m a g e m o r a l . 

111. P o u r ce qui conce rne la d e m a n d e de la r e q u é r a n t e re la t ive à la 

r é p a r a t i o n du d o m m a g e causé p a r une viola t ion de l 'ar t icle 6 § 1 de la 

C o n v e n t i o n , le G o u v e r n e m e n t fait valoir qu ' i l n ' ex i s te a u c u n lien d i rec t 

e n t r e la violat ion a l léguée et un d o m m a g e déc la ré . Il est impossible de 

d i re que les décis ions des jur id ic t ions n a t i o n a l e s a u r a i e n t é té d i f férentes 

si la p r é t e n d u e viola t ion d e l 'ar t icle 6 § 1 n ' ava i t pas eu lieu. P a r a i l leurs , le 

G o u v e r n e m e n t sou t i en t q u ' u n éven tue l cons ta t pa r la C o u r de violat ion 

des dro i t s de la r e q u é r a n t e g a r a n t i s p a r l 'ar t ic le 6 § 1 cons t i t ue ra i t une 

r é p a r a t i o n suff isante . 

112. Q u a n t a u x ex igences de l ' in té ressée re la t ives au r e m b o u r s e m e n t 

des frais et hono ra i r e s d 'avocat , le G o u v e r n e m e n t laisse l ' e x a m e n de ce t t e 

ques t ion à la sagesse de la C o u r . N é a n m o i n s , il fait valoir q u e le m o n t a n t 

ind iqué p a r la r e q u é r a n t e lui s e m b l e e x o r b i t a n t , au moins p a r r a p p o r t à la 

réa l i t é u k r a i n i e n n e . Il sou t ien t en o u t r e qu ' e l l e n ' a pas fourni de 

jus t i f ica t i fs . 
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113. D a n s les c i rcons tances de la cause , la C o u r cons idère q u e la 

q u e s t i o n d e l ' appl ica t ion de l 'ar t icle 41 de la C o n v e n t i o n ne se t rouve pas 

en é t a t . Pa r c o n s é q u e n t , il y a lieu de la r é se rve r et de fixer la p r o c é d u r e 

u l t é r i e u r e en t e n a n t c o m p t e de l ' éven tua l i t é d 'un accord e n t r e l 'Eta t 

d é f e n d e u r et la r e q u é r a n t e (ar t ic le 75 § 1 du r è g l e m e n t ) . A ce t t e fin, la 

C o u r accorde aux pa r t i e s un déla i de six mois . 

P A R C E S M O T I F S , L A C O U R 

1. Rejette, à l ' u n a n i m i t é , l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la 

Conven t ion ; 

3 . Dit, pa r six voix con t re une , qu ' i l y a eu violat ion de l 'ar t icle 1 du 

Protocole n" 1 ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu de r e c h e r c h e r s é p a r é m e n t si 

la r e q u é r a n t e a é té v ic t ime , en ra ison d e sa na t i ona l i t é , d 'une 

d i s c r i m i n a t i o n con t r a i r e à l 'ar t ic le 14 de la C o n v e n t i o n ; 

5. Dit, à l ' u n a n i m i t é , q u e la ques t ion de l ' appl ica t ion de l 'ar t icle 41 de la 

Conven t i on ne se t rouve pas en é t a t ; en c o n s é q u e n c e , 

a) la réserve en e n t i e r ; 

b) invite le G o u v e r n e m e n t et la r e q u é r a n t e à lui d o n n e r conna i s sance , 

dans les six mois , de tou t accord a u q u e l ils p o u r r a i e n t a b o u t i r ; 

c) réserve la p r o c é d u r e u l t é r i e u r e et délègue au p r é s i d e n t de la c h a m b r e 

le soin d e la fixer a u besoin. 

Fai t en f rançais , puis c o m m u n i q u é p a r écri t le 25 juillet 2002, en 

app l ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

V incen t BERGER G e o r g RES.S 

Greffier P rés iden t 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t a u x a r t i c les 45 § 2 de la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en pa r t i e 

c o n c o r d a n t e , en p a r t i e d i s s iden te de M. C a b r a i B a r r e t o . 

G.R. 

V.B. 
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O P I N I O N E N P A R T I E C O N C O R D A N T E , 

E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E C A B R A L B A R R E T O 

J ' é p r o u v e des difficultés à suivre la ma jo r i t é su r c h a c u n des poin ts de 

son r a i s o n n e m e n t . 

1. En ce qui c o n c e r n e le gr ief re la t i f à l ' impar t i a l i t é et à l ' i ndépen

d a n c e d e s t r i b u n a u x (ar t ic le 6 § 1 de la C o n v e n t i o n ) , j e suis d ' accord 

p o u r d i re q u e , c o m p t e t enu des i n t e rven t ions des a u t o r i t é s execut ives de 

l 'E ta t d a n s les p r o c é d u r e s j ud i c i a i r e s , la r e q u é r a n t e n ' a pas vu e x a m i n e r 

sa cause pa r un t r i buna l avec t ou t e s les g a r a n t i e s q u e l 'ar t ic le 6 pos tu le . 

Il y a donc eu viola t ion de l 'ar t icle 6 § 1 de la Conven t ion . 

2. J e suis le p r e m i e r à a d m e t t r e q u e la p r o c é d u r e de protest cons t i tue 

l 'une des plus graves et f l ag ran tes v iola t ions du pr incipe de l ' au to r i t é de la 

chose j u g é e , p r inc ipe qui cons t i t ue l u i - m ê m e un des f o n d e m e n t s ma j eu r s 

d ' u n e société d é m o c r a t i q u e axée sur la p r é é m i n e n c e du dro i t , c o m m e 

l 'exige la C o n v e n t i o n . 

Mais j ' h é s i t e à cons idé re r q u e la r e q u é r a n t e , à ce propos , peu t g a r d e r la 

q u a l i t é d e v ic t ime en ra i son d e son p rop re c o m p o r t e m e n t . 

J e m ' e x p l i q u e . 

P a r deux a r r ê t s du 12 j a n v i e r 1999, le collège de la C o u r s u p r ê m e 

d ' a r b i t r a g e a éca r t é les r ecour s de la r e q u é r a n t e ; ces a r r ê t s sont devenus 

défini t ifs , la p r o c é d u r e é t a i t close. 

La r é o u v e r t u r e de la p r o c é d u r e l i t igieuse a é té déc lenchée à la su i te 

d 'un protest i n t rodu i t par le p r é s i d e n t de la C o u r s u p r ê m e d ' a r b i t r a g e , à la 

d e m a n d e expres se de l ' i n té ressée en février 1999 ( p a r a g r a p h e 33 de 

l ' a r r ê t ) . 

Il est vra i q u e , p lus t a rd , il y a eu u n a u t r e protest, c e t t e fois du p a r q u e t 

g é n é r a l d ' U k r a i n e , con t r e des décis ions favorables à la r e q u é r a n t e . 

Mais tou t cela t rouve son or ig ine d a n s le c o m p o r t e m e n t ini t ial de la 

r e q u é r a n t e ; e t , donc , à m o n avis, elle ne p e u t pas é c h a p p e r à l ' appl ica t ion 

du pr incipe qui in t e rd i t de venire contrafactum proprium. 

3. La violat ion c o n s t a t é e de l 'a r t ic le 1 du Protocole n" 1 est fondée sur 

les m ê m e s faits q u e ceux qu i ont a m e n é la C o u r à conc lure à la viola t ion 

de l 'ar t icle 6 § 1. 

Les griefs exposés p a r la r e q u é r a n t e a u t i t r e de l 'ar t ic le 1 du Protocole 

n" 1 coïnc ident avec ceux que la C o u r a déjà e x a m i n é s sur le t e r r a i n de 

l 'ar t ic le 6 § 1, et au sujet desque l s elle a conclu à la v iola t ion. 

D a n s ces c i r cons tances , il me s e m b l e qu ' i l n 'y avait pas l ieu de 

r e c h e r c h e r s'il y avai t eu en l ' occur rence auss i violat ion de l 'ar t ic le 1 du 

Protocole n" 1. 

C 'es t la seule ra ison pour laque l le j e ne me suis pas rallié à la major i t é à 

cet égard . 
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SUMMARY' 

Objection (протест) against a final decision 
Executive intervention in the judicial process 

Article 6 § 1 

Fair trial - Civil proceedings - Objection (протесту against a final decision - Possibility of 
reopening final judgments indefinitely - Principle of legal certainty - Different and conflicting 
approaches to the interpretation and application of the law by the courts - Independent and 
impartial tribunal - Executive intervention in the judicial process - Procedural formalities -
Excessive formalism 

Article 1 of Protocol No. 1 

Peaceful enjoyment of possessions - Interference — Cases that could not be classified in any 
specific category - Examination in the light of the general rule - Direct link between the 
unfairness of the proceedings and the right to the peaceful enjoyment of possessions - Permanent 
state of uncertainty - Fair balance 

* 
* * 

The applicant company is a Russian limited company. Between 1993 and 1997 it 
held 49% of the shares in a Ukrainian limited company, Sovlransavto-Lugansk. By 
decisions taken in December 1996, August 1997 and October 1997, Sovtransavto-
Lugansk's managing director increased the company's share capital and altered its 
articles of association accordingly. Those decisions were ratified by the competent 
municipal body, Lugansk Executive Council. These increases in Sovtransavto-
Lugansk's share capital enabled its directors to assume sole control of the 
company's management and assets. The applicant company's shareholding fell to 
20.7%. In J u n e 1997 the applicant company lodged a complaint with the Lugansk 
Region Arbitration Tribunal against Sovtransavto-Lugansk and the Lugansk 
Executive Council. The Arbitration Tribunal rejected the complaint. The 
applicant company lodged an application for revision of that decision under the 
"supervisory review" procedure with the President of the Lugansk Region 
Arbitration Tribunal. After that application was refused in October 1997, the 
applicant company applied to the Ukrainian Supreme Arbitration Tribunal 
seeking revision under the "supervisory review" procedure of the earlier 
judgments. The Supreme Arbitration Tribunal set the judgments aside and 
remitted the case for reconsideration to the Kiev Region Arbitration Tribunal. 
Meanwhile, the President of Ukraine had sent a letter to the President of the 
Supreme Arbitration Tribunal urging him to "defend the interests of Ukrainian 

1. T h i s s u m m a r y by the Reg i s try d o e s not bind the Court . 
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nationals". After the judgment had been adopted, the President of Ukraine again 
drew the President of the Supreme Arbitration Tribunal's attention to the need to 
protect the State's interests. The President of the Supreme Arbitration Tribunal 
requested the President of the Kiev Region Arbitration Tribunal to take this into 
account in the examination of the case. The applicant company made a further 
application against Sovtransavto-Lugansk and the Lugansk Executive Council to 
the Kiev Region Arbitration Tribunal. In June 1998 the Kiev Region Arbitration 
Tribunal refused the applicant company's applicatiem. The appeals lodged by the 
applicant company were dismissed in October 1998 and January 1999.1njune 1999 
a general meeting ol Sovtransavto-Lugansk's shareholders, organised without the 
participation of the applicant company, decided to wind the company up. In April 
2000 the President of the Supreme Arbitration Tribunal lodged an objection 
(протест) under the "supervisory review" procedure to a Presidium of that 
tribunal, seeking annulment of the judgments relating to the cases. In a decision 
of April 2000 the Presidium of the Supreme Arbitration Tribunal set aside the said 
judgments and remitted the cases to the Kiev Region Arbitration Tribunal for 
reconsideration. In a judgment of April 2001 the Kiev Region Arbitration 
Tribunal held that the acts of Sovtransavto-Lugansk's managing director had 
been unlawful and ordered Trans King, the company that had succeeded to 
Sovtransavto-Lugansk's assets following its liquidation, to return to the applicant 
company part of those assets. It refused the applicant company's claim against the 
Lugansk Executive Council, however. It also held that the compensation the 
applicant company had receeived following the winding-up of Sovtransavto-
Lugansk had not been in proportion to the applicant company's original share
holding. Execution of the judgment was stayed, however, because the defendant 
company had lodged an application for revision under the "supervisory review" 
procedure. Following an objection by the Attorncy-Ceneral's Office and an 
application under the "supervisory review" procedure by Trans King, the Kiev 
Economic Court of Appeal, the competent appellate court, set aside in a judgment 
of January 2002 the order for restitution of assets to the applicant company and 
dismissed all the applicant company's claims. An initial appeal on points of law by 
the applicant company against that judgment was dismissed by a bench of the 
Economic Supreme Court (as the Supreme Arbitration Tribunal was now known), 
without any examination of the merits, on the ground that the applicant company 
had failed to produce evidence that it had paid the court fee payable on the 
examination of appeals. The Economic Supreme Court reimbursed the amount 
the applicant company had paid in respect of the court fee and informed it that it 
could renew the appeal once it had paid the fee. The applicant company lodged a 
fresh appeal, which was dismissed without any examination of the merits, on the 
ground that the one-month time-limit had expired. 

Held 
(1) Government's preliminary objection: As regards the applicant company's 
complaints under Article 6 § 1, the Court noted that the proceedings in issue had 
begun in June 1997 and that part of those proceedings fell outside its jurisdiction 
ralione temporis. The Court had jurisdiction to examine the proceedings from the date 
of the Vice-President of the Lugansk Region Arbitration Tribunal's decision in 
October 1997; however, it would take into account prior events when examining 
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the applicant company's complaints. As to the applicant company's complaint under 
Article 1 of Protocol No. 1, it concerned the loss of control of Sovtransavto-Lugansk's 
activity and assets following the reduction of its shareholding in thai company and 
the lack of adequate compensation after Sovtransavto-Lugansk was wound up. The 
various stages in the process by which the shareholding was reduced and the 
sequence of the events had created a continuing situation with which the applicant 
company still had to contend in the absence of adequate compensation. Although 
the Court only had jurisdiction ratione lemporis to examine the applicant company's 
complaint in respect of the third stage of the process whereby its shareholding 
was reduced (18 November 1997), it would nonetheless take prior events into 
account when examining the complaint. The Government's preliminary objection 
had to be dismissed. 

(2) Article 6 § 1: The Court had to determine whether, taken as a whole, the 
proceedings in issue were compatible with the applicant company's right to have 
a fair hearing of its case in public by an independent and impartial tribunal. At the 
material time the President of the Supreme Arbitration Tribunal, the Attorney-
General and their deputies were empowered by Article 97 of the Code of 
Arbitration Procedure to challenge final judgments under the supervisory review 
procedure by lodging an objection (протест). That power was discretionary, so 
final judgments were liable to review indefinitely. In the case before the Court, by 
a judgment of April 2000 made on an objection by its President, the Supreme 
Arbitration Tribunal had quashed all the judicial decisions concerning the 
applicant company and remitted the cases to the first-instance tribunal for a 
rehearing. Unlike the applicant in Brumarescu v. Romania, the applicant company 
had been afforded a fresh opportunity to put forward its case before the tribunals 
of fact, as the Kiev Region Arbitration Tribunal held in a judgment of April 2001 
that the decisions of the managing director of Sovtransavto-Lugansk that had led 
to the applicant company's shareholding being reduced were unlawful and the 
payment made to the applicant company on the winding-up of Sovtransavto-
Lugansk insufficient. It had ordered the return to the applicant company of part 
of the assets it had owned at the time. However, by a judgment of January 2002, 
following, inter alia, an objection by the Attorney-General's Office, which had not 
been a party to the initial proceedings, the Kiev Economic Court of Appeal had, in 
particular, set aside that part of the judgment of April 2001 that was favourable to 
the applicant company and dismissed all its claims. The risk of final judgments 
being set aside repeatedly was incompatible with the principle of legal certainty 
that was one of the fundamental aspects of the rule of law for the purposes of 
Article 6 § 1. Other features of the case also raised serious doubts that the 
applicant company's right to a fair hearing in public by an independent and 
impartial tribunal had been complied with. Firstly, the different and on occasion 
conflicting approaches taken by the Ukrainian courts in the application and 
interpretation of the domestic law were noteworthy. Moreover, the Ukrainian 
authorities acting at the highest level had intervened in the proceedings on a 
number of occasions. In view of their content and the manner in which they were 
made, such interventions were incompatible with the notion of an "independent 
and impartial tribunal". 'I'he applicant company's appeal on points of law to the 
Supreme Economic Court was not examined on the merits on the ground that it 
had failed to comply with the statutory rules, a state of affairs that might be 
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regarded as showing that the applicant company had failed to exhaust domestic 
remedies. However, the rule on the exhaustion of domestic remedies had to 
be applied with some degree of flexibility, without excessive formalism and in 
the light of the circumstances of the individual case. In the case before the 
Court, although the Supreme Economic Court acknowledged that the applicant 
company had paid the court fees due, it had dismissed its appeal on points of law 
on the ground that it had failed to produce evidence of payment. In addition, the 
Supreme Economic Court must have been aware when it informed the applicant 
company that it could reinstate its appeal once it had attended to that formality 
that the one-month lime-limit for lodging appeals would have expired. It had as a 
consequence dismissed the applicant company's appeal on points of law as being 
out of time. In view of the stance taken by the Supreme Economic Court and the 
other domestic courts and tribunals, the Court considered that it would be unduly 
formalistir to lay the blame for the failure of its appeal on points of law on the 
applicant company. In the light of the foregoing, the applicant company's right to 
have a fair hearing in public by an independent and impartial tribunal had been 
infringed. 

Conclusion: violation (unanimously). 
( 3 ) Article 1 of Protocol No. 1: Under the circumstances and having regard to the 
nature of the applicant company's possessions, namely shares, the Court 
considered that owing to the case's factual and legal complexity, it could not be 
classified in any specific category within Article 1 of Protocol No. 1 and had to be 
examined in the light of the general rule set out in that Article. The unfair manner 
in which the proceedings in issue were conducted had had a direct impact on the 
applicant company's right to the peaceful enjoyment of its possessions, as it was 
indisputable that the refusal of the tribunals of fact to comply with the directions 
of the Supreme Arbitration Tribunal, coupled with the considerable differences of 
approach to the application and interpretation of the domestic law between the 
various levels of jurisdiction, had made the repeated recourse to the objection 
procedure possible and thereby created permanent uncertainty about the 
lawfulness of the decisions of Sovtransavto-Lugansk and the Lugansk Executive 
Council. The interventions of the executive in the proceedings had considerably 
added to that uncertainty. Lastly, the manner in which the proceedings had 
ended did not appear to have been consistent with the State's obligation to deal 
with the applicant company's situation in as coherent a manner as possible. 
Consequently, the applicant company had had to cope with that uncertainty 
during the period in which its initial shareholding had been reduced with the 
consequent changes to its ability to manage Sovtransavto-Lugansk and control its 
assets that that entailed. The Court found that the manner in which the 
proceedings had been conducted and had ended, and the uncertainty in which the 
applicant company had been left, had upset the fair balance that had to be struck 
between the demands of the public interest and the need to protect the applicant 
company's right to the peaceful enjoyment of its possessions. The State had, 
therefore, failed to comply with its obligation to secure to the applicant company 
the effective enjoyment of its right of property, as guaranteed by Article 1 of 
Protocol No. 1. 

Conclusion: violation (six votes to one). 
Article 41: The Court reserved the question of the application of Article 41. 
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I n t h e c a s e o f S o v t r a n s a v t o H o l d i n g v. U k r a i n e , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s ( F o u r t h Sec t ion ) , s i t t i n g as a 

C h a m b e r composed of: 
M r G. RESS, President, 
M r I. CABRAI. BARRETO, 
M r V . BUTKEVYCH, 
M r s N. VAJIG, 
Mr J . HEDIGAN, 
M r M . PELLONPÄÄ, 
M r s S. BOTOUGHAROVAJW^M, 

a n d M r V . BERGER, Section Registrar, 
H a v i n g de l i be r a t ed in pr iva te on 27 S e p t e m b e r 2001 and 4 J u l y 2002, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on the las t -

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an appl ica t ion (no. 48553/99) aga ins t 
U k r a i n e lodged wi th t he C o u r t u n d e r Art ic le 34 of t he C o n v e n t i o n for 
t he P r o t e c t i o n of H u m a n R i g h t s and F u n d a m e n t a l F r e e d o m s (" the 
C o n v e n t i o n " ) by a Russ ian c o m p a n y , Sov t ransav to H o l d i n g ("the 
app l ican t c o m p a n y " ) , on 11 May 1999. 

2. T h e app l ican t c o m p a n y was r e p r e s e n t e d by Mr M. de G u i l l c n c h m i d t , 
of t he Par i s Bar . T h e U k r a i n i a n G o v e r n m e n t (" the G o v e r n m e n t " ) were 
r e p r e s e n t e d by t he i r A g e n t , M s V . Lu tkovska of t he Min i s t ry of J u s t i c e 

3. T h e app l ican t c o m p a n y a l leged t h a t it had not had a fair t r ia l wi th in 
a r ea sonab l e t i m e by an i m p a r t i a l a n d i n d e p e n d e n t t r i buna l . It also 
c o m p l a i n e d t h a t its case h a d not b e e n t r i ed in publ ic . It re l ied on Art ic le 6 
§ 1 of the Conven t ion . 

It compla ined u n d e r Art ic le 1 of Protocol No. 1 t h a t following the 
Lugansk Execut ive Counci l ' s ra t i f ica t ion of unlawful decis ions by t h e 
Sov t r ansav to -Lugansk c o m p a n y , t he va lue of its s h a r e h o l d i n g in t h a t 
c o m p a n y h a d been reduced a n d it had lost cont ro l of t h e c o m p a n y ' s 
act ivi ty a n d asse t s as a resu l t . It a lso m a i n t a i n e d t h a t the p a y m e n t it had 
received on the w ind ing -up of Sov t r ansav to -Lugansk was not in p ropor t ion 
to i ts o r ig ina l s h a r e h o l d i n g in t h a t company . 

Last ly, the appl ican t c o m p a n y compla ined u n d e r Art ic le 14 of t he 
C o n v e n t i o n t h a t it h a d been subjec ted to d i sc r imina to ry t r e a t m e n t by 
t he U k r a i n i a n a u t h o r i t i e s , which h a d sought to "defend the i n t e r e s t s of 
U k r a i n i a n n a t i o n a l s " by p r o t e c t i n g t he r igh t s of Sov t ransav to -Lugansk , a 
U k r a i n i a n company , to t he d e t r i m e n t of the app l i can t company ' s 
i n t e r e s t s . 
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4. T h e app l ica t ion was a l loca ted to t he F o u r t h Sect ion of t he C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . W i t h i n t h a t Sect ion, the C h a m b e r 
t h a t would cons ider the case (Article 27 § 1 of the Conven t i on ) was 
c o n s t i t u t e d as provided in Rule 26 § 1. 

5. By a decis ion of 27 S e p t e m b e r 2001 the C h a m b e r dec l a r ed t he 
app l ica t ion admiss ib le following a h e a r i n g d e a l i n g wi th bo th t he 
admiss ib i l i ty a n d m e r i t s of the appl ica t ion (Rule 54 § 4 ) . 

6. In acco rdance wi th Rule 61 § 1, the decis ion on the admiss ib i l i ty of 
t he appl ica t ion was c o m m u n i c a t e d to the G o v e r n m e n t . 

7. T h e app l i can t c o m p a n y and the G o v e r n m e n t each filed obse rva t ions 
on the m e r i t s (Rule 59 § 1). 

8. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the compos i t ion of its 
Sect ions (Rule 25 § 1), but this case r e m a i n e d wi th the C h a m b e r 
c o n s t i t u t e d wi th in t he fo rmer F o u r t h Sect ion . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. T h e app l i can t c o m p a n y , Sov t ransav to Ho ld ing , an i n t e r n a t i o n a l 
t r a n s p o r t u n d e r t a k i n g , is a Russ ian l imi ted c o m p a n y t h a t was set u p in 
1993 and has its r eg i s t e r ed office in Moscow. 

10. Be tween 1993 a n d 1997 the app l ican t c o m p a n y held 4 9 % of the 
sha re s in Sov t r ansav to -Lugansk , a U k r a i n i a n publ ic l imi ted company . 

A. T h e d e c i s i o n s t o i n c r e a s e S o v t r a n s a v t o - L u g a n s k ' s c a p i t a l a n d 
a l t e r i t s m e m o r a n d u m a n d a r t i c l e s o f a s s o c i a t i o n , a n d t h e 
r a t i f i c a t i o n o f t h o s e d e c i s i o n s by t h e L u g a n s k E x e c u t i v e 
C o u n c i l 

1 1. O n 3 J a n u a r y 1996 a g e n e r a l m e e t i n g of Sov t r ansav to -Lugansk ' s 
s h a r e h o l d e r s a d o p t e d a reso lu t ion a l t e r i n g t he c o m p a n y ' s m e m o r a n d u m 
and ar t ic les of assoc ia t ion , conve r t ing it in to a p r iva te l imi ted company . 
O n 23 J a n u a r y 1996 the L u g a n s k Execut ive Counc i l (BHKOHaBHHH 
KOMiTeT), a munic ipa l body legally ves ted wi th the r equ i s i t e power , 
rat i f ied t h e decis ion of 3 J a n u a r y . 

12. By decisions of 26 D e c e m b e r 1996, 11 A u g u s t 1997 a n d 20 O c t o b e r 
1997, Sov t r ansav to -Lugansk ' s m a n a g i n g d i rec to r inc reased the company ' s 
s h a r e cap i ta l , each t i m e by one - th i rd , and a l t e r e d its m e m o r a n d u m a n d 
ar t ic les of associa t ion accordingly. T h e s e decis ions were rat if ied by the 
L u g a n s k Execut ive Counci l on 30 D e c e m b e r 1996, 12 Augus t 1997 a n d 
18 N o v e m b e r 1997 respect ively. 
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13. T h e s e increases in Sov t r ansav to -Lugansk ' s sha re cap i t a l enab led 
its d i r ec to r s to a s s u m e sole con t ro l of the company ' s m a n a g e m e n t and 
a s se t s . T h e app l i can t c o m p a n y ' s s h a r e h o l d i n g fell from 49% to 20 .7%. 

14. Accord ing to t he app l i can t c o m p a n y , be tween 1997 and 1999 some 
of Sov t r ansav to -Lugansk ' s a s se t s were sold to var ious u n d e r t a k i n g s tha t 
had been set up by its m a n a g i n g d i rec to r . 

B. C o m m e n c e m e n t o f t h e p r o c e e d i n g s a g a i n s t S o v t r a n s a v t o -
L u g a n s k a n d t h e L u g a n s k E x e c u t i v e C o u n c i l 

15. O n 25 J u n e 1997 the app l ican t c o m p a n y lodged a compla in t 
(Case no. 70/10-98) wi th t h e Lugansk Region A r b i t r a t i o n T r i b u n a l 
( t he cour t of first i n s t ance in t h e p re sen t case) aga ins t Sov t ransav to -
L u g a n s k a n d the L u g a n s k Execu t ive Counc i l . It sough t a d e c l a r a t i o n 
t h a t t he decis ions a l t e r i n g Sov t r ansav to -Lugansk ' s m e m o r a n d u m and 
ar t ic les of associa t ion and t h e Execut ive Counci l ' s decision of 
23 J a n u a r y 1996 rat ifying the changes were unlawful . It s u b m i t t e d 
t h a t , c o n t r a r y to t he r e q u i r e m e n t s of t h e legis lat ion in force and 
Sov t r ansav to -Lugansk ' s m e m o r a n d u m a n d ar t ic les of assoc ia t ion , the 
g e n e r a l m e e t i n g on 3 J a n u a r y 1996 h a d b e e n o rgan i sed wi thou t t he 
pa r t i c ipa t ion or a g r e e m e n t of the r e p r e s e n t a t i v e s of Sov t ransav to 
Ho ld ing . Moreover , the m i n u t e s had not b e e n s igned by all the 
s h a r e h o l d e r s . O n 4 A u g u s t 1997 the A r b i t r a t i o n T r i b u n a l re jec ted the 
app l ican t company ' s c la im. 

16. O n 9 S e p t e m b e r 1997 t h e appl ican t c o m p a n y lodged wi th the 
P r e s i d e n t of the Lugansk Region A r b i t r a t i o n T r i b u n a l an app l ica t ion for 
revision u n d e r the "supervisory review" p r o c e d u r e ( заява п р о n e p e e i p K y 
p i m e H H H у п о р я д к у н а г л я д у ) 1 of the j u d g m e n t of 4 Augus t 1997. In a 
j u d g m e n t of 14 O c t o b e r 1997, t h e t r i buna l ' s Vice -Pres iden t refused the 
appl ica t ion . 

17. O n 21 N o v e m b e r 1997 t h e app l i can t c o m p a n y app l i ed to a bench o f 
t h e U k r a i n i a n S u p r e m e A r b i t r a t i o n T r i b u n a l s eek ing revision u n d e r t he 
"superv isory review" p r o c e d u r e of the two j u d g m e n t s m e n t i o n e d above. In 
a j u d g m e n t of 6 M a r c h 1998 the bench set as ide the j u d g m e n t s of 4 Augus t 
a n d 14 O c t o b e r 1997 on the g r o u n d t h a t t he t r i b u n a l s conce rned had not 
t a k e n sufficient account of the facts of the case and the appl ican t 
c o m p a n y ' s a r g u m e n t s . It r e m i t t e d t h e case for r e c o n s i d e r a t i o n to t h e 
Kiev Region A r b i t r a t i o n T r i b u n a l (which t hus b e c a m e the cour t of first 
i n s t ance in the case) and asked it t o pay special a t t e n t i o n to t h e need for 

1. Note by the Registry. U n d e r the arb i tra t ion rules in force prior to 21 .June 2 0 0 1 , an 
app l i ca t ion for revis ion w a s a r e m e d y tha t a l lowed the part ies to seek "supervisory review" 
of a final j u d g m e n t or order of an arb i tra t ion tr ibunal . 
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a de t a i l ed e x a m i n a t i o n of the facts of t he case and the d o c u m e n t s 
p roduced by the pa r t i e s . 

C. P e r i o d f r o m J a n u a r y to May 1998 

18. O n 16 J a n u a r y 1998 Sov t r ansav to -Lugansk ' s boa rd sent the 
U k r a i n i a n P r e s i d e n t a l e t t e r a sk ing h im to "place t he case u n d e r his 
pe r sona l c o n t r o l " in o rde r to e n s u r e t h a t " U k r a i n i a n i n t e r e s t s [were] 
s a f egua rded" . In a l e t t e r of 3 F e b r u a r y 1998 the P r e s i d e n t of U k r a i n e 
u rged the P r e s i d e n t of t h e S u p r e m e A r b i t r a t i o n T r i b u n a l to "defend the 
i n t e r e s t s of U k r a i n i a n n a t i o n a l s " . 

19. O n 1 F e b r u a r y 1998 a g e n e r a l m e e t i n g of Sov t r ansav to -Lugansk ' s 
s h a r e h o l d e r s a d o p t e d a revised vers ion of the c o m p a n y ' s m e m o r a n d u m 
and ar t ic les of associa t ion . O n 17 F e b r u a r y 1998 the Lugansk Execut ive 
Counc i l rat if ied t h a t decis ion. 

20. In a coded t e l e g r a m of 6 M a r c h 1998 the Ch ie f Execut ive of the 
L u g a n s k Region informed the U k r a i n i a n P r e s i d e n t t h a t , n o t w i t h s t a n d i n g 
his reso lu t ion of 28 J a n u a r y 1998 cal l ing for the defence of na t iona l 
i n t e r e s t s , t he S u p r e m e A r b i t r a t i o n T r i b u n a l had set as ide t he j u d g m e n t s 
of 4 Augus t and 14 O c t o b e r 1997 and r e m i t t e d the case for re
cons ide ra t i on , a decis ion which, in his opin ion , c o n s t i t u t e d a t h r e a t to 
Sov t r ansav to -Lugansk ' s abi l i ty to c a r ry on its bus iness a n d adverse ly 
affected U k r a i n e ' s i n t e r e s t s in Russ ia ' s favour. H e asked t h e P re s iden t to 
i n t e r v e n e in t he case i m m e d i a t e l y in o r d e r to defend the in t e re s t s of the 
U k r a i n i a n c o m p a n y a n d of U k r a i n i a n na t iona l s . 

2 1 . Be tween 10 and 31 M a r c h 1998 the U k r a i n i a n Secur i t i e s E x c h a n g e 
C o m m i s s i o n ( Д е р ж а в н а KOMÍCÍH З цшнух n a n e p i e т а ф о н д о в о г о 
р и н к у ) , a publ ic body respons ib le for superv is ing l imi ted c o m p a n i e s , 
inves t iga ted the act ivi t ies of Sov t r ansav to -Lugansk . O n 29 Apri l 1998 it 
found tha t t he gene ra l m e e t i n g of s h a r e h o l d e r s of 3 J a n u a r y 1996 and 
the decisions s u b s e q u e n t l y a d o p t e d by the company ' s m a n a g e m e n t had 
not compl ied wi th t he legis la t ion in force. 

22. O n 19 May 1998 M r T. (a m e m b e r of the U k r a i n i a n p a r l i a m e n t ) 
u r g e d the P re s iden t of U k r a i n e to "defend the i n t e r e s t s of U k r a i n i a n 
na t iona l s " . In a reso lu t ion a d o p t e d on the s a m e day the P r e s i d e n t once 
aga in d r ew the P re s iden t of the S u p r e m e Arb i t r a t i on T r i b u n a l ' s 
a t t e n t i o n to t he need to p ro t ec t t he S t a t e ' s i n t e r e s t s . 

D . S u b s e q u e n t s t e p s in the l i t i g a t i o n 

23. O n 20 May 1998, d u r i n g the t r ia l , M r Kravchuk ( the a r b i t r a t o r 
a p p o i n t e d by the Kiev Region Arb i t r a t i on T r i b u n a l ) publicly refused to 
conduc t the p roceed ings on account of the heavy p r e s s u r e b r o u g h t to 
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b e a r by the d e f e n d a n t s (Sov t ransav to -Lugansk and the Lugansk Execut ive 
Counc i l ) . O n 21 M a y 1998 a n o t h e r a r b i t r a t o r was a p p o i n t e d . 

24. O n 28 May 1998 the P re s iden t of the S u p r e m e Arb i t r a t i on 
T r i b u n a l sent the P r e s i d e n t of the Kiev Region A r b i t r a t i o n T r i b u n a l a 
copy of the U k r a i n i a n P r e s i d e n t ' s r eso lu t ion of 19 M a y 1998 so t h a t it 
could be t a k e n in to accoun t w h e n the appl ican t company ' s case was 
cons ide red . 

25. O n 3 J u n e 1998 the app l i can t c o m p a n y m a d e a fu r the r appl ica t ion 
aga ins t Sov t r ansav to -Lugansk a n d the Lugansk Execut ive Counci l 
(Case no. 13/10-98) to the Kiev Region A r b i t r a t i o n T r i b u n a l , seeking a 
dec l a r a t i on tha t the following decis ions were unlawful : firstly, the 
decis ions to i nc rea se t h e s h a r e cap i ta l a n d a l t e r t h e m e m o r a n d u m and 
ar t ic les of associa t ion t a k e n by Sov t r ansav to -Lugansk ' s m a n a g i n g 
d i r ec to r on 26 D e c e m b e r 1996, 11 A u g u s t and 20 O c t o b e r 1997; secondly, 
t he ra t i f ica t ion of those decis ions by the Execut ive Counci l on 
30 D e c e m b e r 1996, 12 A u g u s t and 18 N o v e m b e r 1997; a n d thirdly, the 
ra t i f ica t ion by t h e Execu t ive Counci l on 17 F e b r u a r y 1998 of the 
reso lu t ion to a l t e r the m e m o r a n d u m a n d ar t ic les of associa t ion a d o p t e d 
by the g e n e r a l m e e t i n g of Sov t ransav to -Lugansk s h a r e h o l d e r s on 
1 F e b r u a r y 1998. 

26. O n 9 J u n e 1998 the Kiev Region A r b i t r a t i o n T r i b u n a l ad journed 
C a s e no. 13/10-98 un t i l a f ter j u d g m e n t h a d b e e n given in C a s e 
no. 70/10-98. 

27. By a l e t t e r of 17 J u n e 1998 the Vice -Pres iden t of the S u p r e m e 
A r b i t r a t i o n T r i b u n a l asked the P re s iden t of t he Kiev Region Arb i t r a t i on 
T r i b u n a l to " t ake t he case u n d e r his pe r sona l con t ro l" . 

28. O n 23 J u n e 1998 the Kiev Reg ion A r b i t r a t i o n T r i b u n a l t r i ed C a s e 
no. 70/10-98 and , af ter s t a t i n g in a set fo rmula tha t n e i t h e r t he decision of 
3 J a n u a r y 1996 to a l t e r Sov t r ansav to -Lugansk ' s m e m o r a n d u m and ar t ic les 
of associa t ion nor the ra t i f ica t ion of t ha t decis ion on 23 J a n u a r y 1996 had 
been unlawful , refused the app l i can t c o m p a n y ' s app l ica t ion . 

29. It t h e n t r i ed , on t he s a m e day, C a s e no. 13/10-98 and , af ter s t a t i n g 
in a set fo rmula tha t t he decis ions cha l l enged by the app l i can t c o m p a n y 
were lawful, refused its app l ica t ion . 

30. O n 2 J u l y 1998 the appl ican t c o m p a n y lodged wi th the P re s iden t of 
t he Kiev Region A r b i t r a t i o n T r i b u n a l two appl ica t ions for revision u n d e r 
t h e "superv isory rev iew" p r o c e d u r e of the j u d g m e n t s of 23 J u n e 1998 in 
Cases nos. 13/10-98 a n d 70/10-98. It s u b m i t t e d in p a r t i c u l a r t ha t the 
d e f e n d a n t s had b r e a c h e d Law no. 1576-XII of 19 S e p t e m b e r 1991, 
Law no. 533-XII of 7 D e c e m b e r 1990 and G o v e r n m e n t O r d i n a n c e no. 276 
of 29 April 1994, gove rn ing the act ivi t ies of l imi ted c o m p a n i e s and the 
p r o c e d u r e for rat i fying t he i r dec is ions . It f u r t h e r c o m p l a i n e d t h a t t he 
p roceed ings before the first-instance cour t had not been publ ic . 
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31 . In two j u d g m e n t s of 12 O c t o b e r 1998 the Vice -Pres iden t of the 
A r b i t r a t i o n T r i b u n a l refused the app l ica t ions , a f ter u p h o l d i n g the 
findings of t he first-instance cour t . 

32. O n 24 N o v e m b e r 1998 the app l i can t c o m p a n y appl ied to a bench of 
t he U k r a i n i a n S u p r e m e A r b i t r a t i o n T r i b u n a l s eek ing revision u n d e r the 
"supervisory review" p r o c e d u r e of the j u d g m e n t s c o n c e r n i n g it. In two 
j u d g m e n t s of 12 J a n u a r y 1999 the b e n c h d ismissed the a p p e a l s r e l a t i n g 
to C a s e s nos . 13/10-98 a n d 70/10-98, r e p r o d u c i n g the set fo rmulas used 
by the first-instance cour t . 

E. P e r i o d f r o m J a n u a r y 1999 to Apr i l 2 0 0 0 

33. In F e b r u a r y 1999 the appl ican t c o m p a n y a sked t h e U k r a i n i a n 
A t t o r n e y - G e n e r a l ' s Office to i n t e r v e n e in t he a r b i t r a t i o n p roceed ings 
c o n c e r n i n g C a s e s nos . 13/10-98 a n d 70/10-98 to verify the i r lawfulness . It 
also asked the S u p r e m e A r b i t r a t i o n T r i b u n a l to issue an object ion u n d e r 
t h e "superv isory review" p r o c e d u r e ( п р о т е с т у п о р я д к у н а г л я д у ) 1 

s eek ing revision of all the j u d g m e n t s in t h e cases in which it was involved. 
34. In a l e t t e r of 26 F e b r u a r y 1999 the h e a d of t he a r b i t r a t i o n 

p roceed ings d e p a r t m e n t of the A t t o r n e y - G e n e r a l ' s Office refused the 
app l ican t company ' s app l ica t ion on the g r o u n d t h a t in t he cases in 
ques t i on t he pa r t i c ipa t ion of a r e p r e s e n t a t i v e of the S t a t e was not 
necessary . 

35. O n 8 J u n e 1999 a g e n e r a l m e e t i n g of Sov t r ansav to -Lugansk ' s 
s h a r e h o l d e r s , o rgan i sed , acco rd ing to t he app l ican t c o m p a n y , w i thou t i ts 
pa r t i c ipa t ion , dec ided to wind the c o m p a n y up . 

F. R e o p e n i n g o f t h e p r o c e e d i n g s f o l l o w i n g an o b j e c t i o n (протест) 

36. In Apri l 2000 the P r e s i d e n t of the S u p r e m e A r b i t r a t i o n T r i b u n a l 
lodged an object ion u n d e r the "superv isory rev iew" p r o c e d u r e to the 
P r e s i d i u m of t h a t cour t s eek ing a n n u l m e n t of all t h e j u d g m e n t s r e l a t i n g 
to Cases nos. 13/10-98 and 70/10-98. In a j u d g m e n t of 21 Apri l 2000 the 
P r e s i d i u m of t he S u p r e m e A r b i t r a t i o n T r i b u n a l set as ide the j u d g m e n t s of 
23 J u n e 1998, 12 O c t o b e r 1998 and 12 J a n u a r y 1999 and r e m i t t e d Cases 
nos. 13/10-98 and 70/10-98 to t he Kiev Region A r b i t r a t i o n T r i b u n a l for 
r econs ide ra t i on . In its j u d g m e n t it held t h a t the a r b i t r a t i o n t r i b u n a l s ' 
j u d g m e n t s had been given w i t h o u t a p roper , de t a i l ed e x a m i n a t i o n of the 

1. Note by the Registry. U n d e r the arb i tra t ion ru le s in force prior to 21 J u n e 2001, an object ion 
was a r e m e d y that a l lowed the A t t o r n e y - G e n e r a l ' s Off ice or, as the case m a y be , the Pres ident 
of the U k r a i n i a n S u p r e m e Court or the ir d e p u t i e s to seek the a n n u l m e n t of a final j u d g m e n t 
or order of an arbi trat ion tr ibunal . 
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facts a n d the p a r t i e s ' a r g u m e n t s , a n d tha t the i r ru l ings had been 
con t r ad ic to ry a n d p r e m a t u r e in t h a t they h a d not t a k e n in to account 
e i t he r t he findings of the U k r a i n i a n Secur i t ies E x c h a n g e C o m m i s s i o n , 
which had revea led t h a t a n u m b e r of decisions t a k e n by Sov t ransav to -
E u g a n s k ' s boa rd had c o n t r a v e n e d the provisions of the legis la t ion in 
force, or t he r e q u i r e m e n t s of the legis la t ion govern ing the ra t i f ica t ion of 
t he m e m o r a n d u m and ar t ic les of l imi ted c o m p a n i e s ; moreove r , t h e r e had 
been no verif icat ion w h e t h e r Sov t r ansav to -Lugansk ' s m e m o r a n d u m and 
ar t ic les of assoc ia t ion compl ied wi th t he legis lat ion in force. 

G. P r o c e e d i n g s in t h e Kiev R e g i o n A r b i t r a t i o n T r i b u n a l 

37. In a l e t t e r of 12 M a y 2000 the P re s iden t of the Kiev Region 
A r b i t r a t i o n T r i b u n a l d r ew t h e a t t e n t i o n of t he P r e s i d e n t of t he S u p r e m e 
A r b i t r a t i o n T r i b u n a l to the fact t h a t "in a j u d g m e n t of 21 Apri l 2000 the 
S u p r e m e Arb i t r a t i on T r i b u n a l [had] set as ide the j u d g m e n t s given by the 
a r b i t r a t i o n t r i buna l s two yea r s [before] in Cases nos. 13/10-98 and 
70/10-98" a n d t h a t " t he Kiev Region A r b i t r a t i o n T r i b u n a l [had] a l r eady 
ru led on the m a t t e r " . H e observed t h a t " ce r t a in even t s c o n c e r n i n g the 
case cas t doub t on t h e g u a r a n t e e t h a t t he T r i b u n a l ' s judges [would] try 
the case impar t i a l ly , a c i r c u m s t a n c e which [migh t ] en ta i l negat ive 
c o n s e q u e n c e s " . H e asked the P r e s i d e n t of t he S u p r e m e Arb i t r a t i on 
T r i b u n a l to r emi t C a s e s nos. 13/10-98 and 70/10-98 to a n o t h e r t r i buna l 
wi th a view to " g u a r a n t e e i n g the objectivi ty and i m p a r t i a l i t y of the 
p roceed ings" . 

38. In a l e t t e r of 25 May 2000 the P r e s i d e n t of the S u p r e m e 
A r b i t r a t i o n T r i b u n a l refused the P r e s i d e n t of the Kiev Region 
A r b i t r a t i o n T r i b u n a l ' s r e q u e s t for C a s e s nos. 13/10-98 a n d 70/10-98 to be 
r e m i t t e d to a n o t h e r cour t , hav ing no t ed t h a t t he j u d g m e n t of 21 April 
2000 compl ied wi th t he legis la t ion in force. 

39. O n 7 Augus t 2000 the Kiev Region A r b i t r a t i o n T r i b u n a l t r ied 
Cases nos. 13/10-98 and 70/10-98. After e x a m i n i n g the d o c u m e n t s 
s u b m i t t e d by the app l ican t c o m p a n y and no t ing tha t Sovt ransav to-
Lugansk had been w o u n d u p , it o r d e r e d the Lugansk Execut ive Counci l 
to p roduce the d o c u m e n t s conce rn ing the wind ing -up and t h e or ig inals of 
t h e d o c u m e n t s conce rn ing the r eg i s t r a t i on of a l imi ted c o m p a n y , T r a n s 
King , t h a t had b e e n set u p wi th Sov t r ansav to -Lugansk ' s a sse t s . It 
ad jou rned the case un t i l 7 S e p t e m b e r 2000. 

40. O n 7 S e p t e m b e r 2000 the Kiev Region A r b i t r a t i o n T r i b u n a l , after 
no t ing t h a t it was necessa ry for S t a t e Counse l ' s Office to t ake p a r t in the 
p roceed ings , ad jou rned the case unt i l 18 O c t o b e r 2000. 

4 1 . O n 25 O c t o b e r 2000 the Kiev Reg ion A r b i t r a t i o n T r i b u n a l , no t ing 
t h a t it was necessa ry for the d o c u m e n t s r e l a t i n g to C a s e s nos. 13/10-98 
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and 70/10-98 to u n d e r g o fu r the r e x a m i n a t i o n by the A t t o r n e y - G e n e r a l ' s 
Office, ad jou rned the case . 

42. In a j u d g m e n t of 23 Apri l 2001 the Kiev Region A r b i t r a t i o n 
T r i b u n a l al lowed t h e app l i can t c o m p a n y ' s c la ims in p a r t , in so far as it 
o r d e r e d T r a n s King , t he successor of Sov t ransav to -Lugansk , to r e t u r n to 
t he app l i can t c o m p a n y p a r t of t h e asse t s it h a d owned a t the m a t e r i a l 
t i m e , bu t refused the app l ican t company ' s c la im aga ins t the Lugansk 
Execu t ive Counci l . In p a r t i c u l a r , the T r i b u n a l held t h a t Sov t ransav to -
L u g a n s k ' s m a n a g i n g d i r ec to r ' s decis ions of 26 D e c e m b e r 1996, 1 1 A u g u s t 
1997 and 20 O c t o b e r 1997 to increase the company ' s s h a r e cap i t a l and 
a l t e r its m e m o r a n d u m and ar t ic les of associa t ion had been unlawful , as 
u n d e r appl icab le law such decis ions could only be t a k e n by the board . It 
fu r the r held t h a t as a resu l t of those decis ions the app l i can t company ' s 
r igh ts in respect of the m a n a g e m e n t of Sov t r ansav to -Lugansk and 
cont ro l of its asse t s had been infr inged a n d t h a t t he c o m p e n s a t i o n 
t he appl ican t c o m p a n y had received following the wind ing -up of 
Sov t r ansav to -Lugansk had not been in p ropo r t i on to t he app l i can t 
c o m p a n y ' s s h a r e h o l d i n g w h e n Sov t r ansav to -Lugansk ' s m e m o r a n d u m and 
ar t ic les of assoc ia t ion w e r e ra t i f ied in J a n u a r y 1996. 

43 . By a n o r d e r of 7 May 2001 the Lugansk cour t bailiffs ' service s tayed 
execu t ion of t he j u d g m e n t of 23 April 2001 because t he d e f e n d a n t 
c o m p a n y had lodged an app l ica t ion wi th t h e P r e s i d e n t of t he Kiev Region 
A r b i t r a t i o n T r i b u n a l seek ing revision t h e r e o f u n d e r the "supervisory 
review" p r o c e d u r e . 

H. T h e Kiev E c o n o m i c C o u r t o f A p p e a P s j u d g m e n t o f 2 4 J a n u a r y 
2 0 0 2 

44. In a j u d g m e n t of 24 J a n u a r y 2002, following an object ion by the 
U k r a i n i a n A t t o r n e y - G e n e r a l ' s Office and an appl ica t ion u n d e r t he 
"superv isory review" p r o c e d u r e by T r a n s King , the bench of the Kiev-
Economic C o u r t of Appea l ( t he appe l l a t e cour t in t he in s t an t case 
following the re fo rm of t he jud ic i a l s y s t e m ) , set as ide t he o r d e r in the 
Kiev Region A r b i t r a t i o n T r i b u n a l ' s j u d g m e n t of 23 Apri l 2001 for t he 
r e s t i t u t i o n of t he app l i can t company ' s asse t s and d i smissed all the 
app l i can t company ' s c la ims. 

I . P r o c e e d i n g s in the U k r a i n e S u p r e m e E c o n o m i c C o u r t 

45. O n 25 F e b r u a r y 2002 the app l ican t c o m p a n y lodged an a p p e a l on 
poin ts of law wi th the bench of t he U k r a i n e S u p r e m e Economic C o u r t (as 
t he fo rmer S u p r e m e A r b i t r a t i o n T r i b u n a l was now known, following the 
re fo rm of t h e jud ic ia l sys tem) aga ins t the j u d g m e n t of 24 J a n u a r y 2002. 
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46. In an o r d e r of 2 Apri l 2002, the bench of t he U k r a i n e S u p r e m e 
Economic C o u r t d i smissed the app l i can t c o m p a n y ' s a p p e a l on po in t s of 
law wi thou t e x a m i n i n g it on the m e r i t s . It found, in p a r t i c u l a r , t h a t the 
appl ican t c o m p a n y had not furnished any ev idence t h a t it had paid t he 
cour t fee d u e to t he S u p r e m e Economic C o u r t for t he e x a m i n a t i o n of the 
appea l on poin ts of law. T h e S u p r e m e Economic C o u r t r e i m b u r s e d the 
app l ican t c o m p a n y the s u m it had paid in respec t of t he cour t fee and 
advised it t ha t it could r e s u b m i t its appea l once it had c o m p l e t e d t h a t 
formal i ty . 

47. T h e app l ican t c o m p a n y lodged its appea l on po in t s of law afresh. 
By an o r d e r of 26 April 2002, the bench of t he U k r a i n e S u p r e m e Economic 
C o u r t d i smissed the a p p e a l w i thou t e x a m i n i n g it on t he m e r i t s , finding, 
inter alia, t h a t it h a d b e e n lodged out of t i m e a n d t h e r e had b e e n no 
appl ica t ion for a n ex t ens ion of t i m e . 

II. RELEVANT D O M E S T I C LAW 

A. T h e A r b i t r a t i o n T r i b u n a l s Ac t (Law n o . 1 1 4 2 - X I I o f 4 J u n e 
1991) (as worded w h e n the app l ica t ion was lodged) 

48. Sect ion 1 of the Act provides : 

"In accordance w i t h the C o n s t i t u t i o n of U k r a i n e , the arb i tra t ion tr ibunals shall have 

jurisdict ion in e c o n o m i c c a s e s . 

T h e arbi trat ion tr ibunal is an i n d e p e n d e n t ent i ty wi th j u r i s d i c t i o n in all e c o n o m i c 

c a s e s b e t w e e n c o r p o r a t i o n s , publ ic or o t h e r bodies and l i t igat ion ar i s ing out o f 

insolvency." 

B . T h e C o d e o f Civi l P r o c e d u r e o f 1 J a n u a r y 1964 (as worded w h e n 
the appl ica t ion was lodged) 

49. T h e re levan t provis ions of t he Code of Civil P r o c e d u r e provide: 

A r t i c l e 3 2 7 

"Judgments and court orders or dec i s ions w h i c h have b e c o m e final m a y be 

recons idered under the supervisory review procedure o n an objec t ion [ п р о т е с т ] lodged 

by o n e of the officials spec i f ied in Art ic le 328 of th is C o d e . " 

A r t i c l e 3 2 8 

"The fo l lowing officials are e m p o w e r e d to lodge objec t ions u n d e r the supervisory 

rev iew procedure w i t h a v i e w to s e c u r i n g the revis ion o f j u d g m e n t s and court orders or 

dec i s ions which have b e c o m e final: 
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(1) the Pres ident of d ie U k r a i n i a n S u p r e m e C o u r t , the A t t o r n e y - G e n e r a l and the ir 
d e p u t i e s 

(2) the pres idents of the S u p r e m e Court of C r i m e a , the reg ional courts , the Kiev 
Distr ict Court and the Sebas topo l Distr ict Court and their d e p u t i e s , and S t a t e c o u n s e l 
at the S u p r e m e Court of C r i m e a , the reg ional courts , the Kiev Distr ict Court and the 
Sebas topo l Distr ict Court and their d e p u t i e s 

(3) the pres ident s o f the reg iona l mi l i tary t r ibunal s and mi l i tary or a d m i r a l t y cour t s , 
mi l i tary prosecutors ... and the ir d e p u t i e s ..." 

A r t i c l e 3 2 9 

"The officials m e n t i o n e d in Art ic le 3211 o f th is C o d e ... arc e m p o w e r e d t o requ ire t h e 

re levant court to s u b m i t the file on a civil case to t h e m so that they can dec ide w h e t h e r 

t h e r e are g r o u n d s for an object ion under the supervisory rev iew procedure . 

W h e r e t h e r e are no g r o u n d s for an objec t ion , the official c o n c e r n e d shall noti fy his ot

her dec i s ion to the person w h o r e q u e s t e d revis ion, w i th a short s t a t e m e n t of the reasons 

for it, the case b e i n g r e m i t t e d to the re levant court ." 

C . T h e C o d e o f A r b i t r a t i o n P r o c e d u r e o f 6 N o v e m b e r 1991 (as 
worded w h e n the appl ica t ion was lodged) 

50. T h e re levan t provisions of the C o d e of A r b i t r a t i o n P r o c e d u r e 
provide: 

A r t i c l e 91 

"The lawfu lness and mer i t s of a j u d g m e n t , order or dec i s ion of an arbi trat ion tr ibunal 
... m a y be recons idered under the supervisory review procedure on an app l i ca t ion by a 
party or an objec t ion by S t a t e C o u n s e l or his d e p u t y , in accordance w i th the said C o d e 
and ni her Ukra in ian laws. 

A n appl ica t ion by a party for revis ion of a j u d g m e n t , order or dec i s ion u n d e r the 
superv i sory rev iew procedure shal l be e x a m i n e d by the Pres ident of the S u p r e m e 
A r b i t r a t i o n T r i b u n a l o f C r i m e a or h is d e p u t y , by the p r e s i d e n t s of t h e reg iona l 
arbi trat ion tr ibunals , the K i e v C i ty Arb i tra t ion Tr ibuna l or the S e b a s t o p o l City-
Arbi tra t ion Tr ibunal or the ir d e p u t i e s , or by a b e n c h of the U k r a i n i a n S u p r e m e 
Arb i t ra t ion Tr ibunal . 

The fo l lowing p e r s o n s are e m p o w e r e d to lodge an object ion: 

T h e A t t o r n e y - G e n e r a l and his d e p u t i e s 

S t a t e c o u n s e l at the courts of C r i m e a , the r e g i o n s , Kiev Ci ty and Sebas topo l C i ty and 
their d e p u t i e s ..." 
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A r t i c l e 9 7 

"The Pres ident of the S u p r e m e Arbi trat ion Tr ibuna l of U k r a i n e , the A t t o r n e y -

G e n e r a l or his d e p u t i e s shal l be e n t i t l e d to lodge an objec t ion w i th the P r e s i d i u m o f 

the S u p r e m e Arb i t ra t ion T r i b u n a l s e e k i n g revis ion of a j u d g m e n t of a b e n c h o f the 

S u p r e m e Arbi trat ion Tr ibunal in an e c o n o m i c case . 

A r t i c l e 1 0 0 

An objec t ion by the A t t o r n e y - G e n e r a l or his d e p u t y for revis ion of a j u d g m e n t , order 

or dec i s ion under the supervisory rev iew procedure shal l not s tay e x e c u t i o n of the 

dec i s ion c o n c e r n e d ..." 

A r t i c l e 1 0 2 

"An appl ica t ion by a party for revis ion of a j u d g m e n t , order or dec i s ion under the 

superv i sory rev iew p r o c e d u r e mus t be lodged wi th in two m o n t h s of the d a t e of the 

j u d g m e n t , order or dec i s ion in q u e s t i o n . " 

A r t i c l e 1 0 4 

"The part ies m a y part ic ipate in p r o c e e d i n g s for the revis ion of a j u d g m e n t , order o r 

dec i s ion under the supervisory review procedure . ... 

Rev i s ion o f a j u d g m e n t , o r d e r or dec i s ion under the supervisory review procedure 

mus t be c o m p l e t e d wi th in two m o n t h s of the l o d g i n g of an appl icat ion or object ion . ... 

T h e j u d g m e n t , order or dec i s ion of the arb i tra t ion tr ibunal m a y be revised u n d e r the 

superv i sory review procedure no later t h a n o n e year after its de l ivery or i s sue ." 

A r t i c l e 1 0 6 

"Fol lowing revis ion of a j u d g m e n t , order or dec i s ion under the supervisory review 

p r o c e d u r e , a n arbi trat ion tr ibunal may: 

(i) leave the j u d g m e n t , order or dec i s ion as it s tands ; 

(ii) vary the j u d g m e n t , order or dec i s ion; 

(iii) q u a s h the j u d g m e n t , order or dec i s ion and adopt a new dec i s ion , adjourn the 

case for further c o n s i d e r a t i o n , c lo se the case or dec l ine to e n t e r t a i n the appl icat ion . 

T h e j u d g m e n t , o r d e r or d e c i s i o n o f t h e arb i t ra t ion tr ibunal shall be e x a m i n e d as a 

w h o l e , i rrespect ive of the g r o u n d s for the app l i ca t ion or objec t ion . 

A n arbi trat ion tr ibunal e x a m i n i n g an appl icat ion for revis ion o f a j u d g m e n t , order or 

d e c i s i o n under the supervisory r ev i ew p r o c e d u r e shal l be v e s t e d w i t h all the p o w e r s o f a n 

arb i tra t ion tr ibunal c o n s i d e r i n g an e c o n o m i c d i s p u t e . 

W h e r e a j u d g m e n t , order or dec i s ion has b e e n revised u n d e r the supervisory review 

p r o c e d u r e by the S u p r e m e Arbi tra t ion T r i b u n a l , its j u d g m e n t shall be final ..." 
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A r t i c l e 108 

"Fol lowing revis ion under the supervisory review procedure of a j u d g m e n t of the 

S u p r e m e Arbi tra t ion Tr ibunal of C r i m e a , a reg ional arbi trat ion tr ibunal , the Kiev C i ty 

Arb i tra t ion T r i b u n a l or t h e S e b a s l o p o l C i ty Arbi trat ion Tr ibuna l , the arb i tra t ion 

tr ibunal c o n c e r n e d shall i s sue , in the n a m e of U k r a i n e , a reasoned dec i s ion . 

T h e dec i s ion shall be s i g n e d by the Pres ident of the S u p r e m e Arbi tra t ion Tr ibunal of 
C r i m e a or his d e p u t y , the Pres ident o f the regional arbi trat ion tr ibunal or his deputy , 
the Pres ident of the Kiev Ci ty Arb i tra t ion Tr ibuna l or his deputy or the Pres ident of the 
S e b a s l o p o l Ci ty Arb i tra t ion Tr ibuna l or his deputy . 

f o l l o w i n g revis ion under the supervisory review procedure o f a j u d g m e n t , order or 
dec i s ion of a b e n c h of the U k r a i n i a n S u p r e m e Arbi trat ion Tr ibuna l , the bench 
c o n c e r n e d shall i s sue , in t h e n a m e of U k r a i n e , a reasoned j u d g m e n t s i g n e d by all its 
j u d g e s . " 

A r t i c l e 1 0 9 

"Direct ions set out in a j u d g m e n t de l ivered fo l lowing the revision of a j u d g m e n t , 

order or d e c i s i o n u n d e r the supervisory review procedure shal l be b ind ing on the 

arbi trat ion tr ibunal to which the case is r e m i t t e d for retrial . 

A r t i c l e 1 1 5 

"Judgment , orders and dec i s i ons of arbi trat ion tr ibunals shall be ef fect ive o n the day 
they are de l i vered or i s sued and all u n d e r t a k i n g s , o r g a n i s a t i o n s and publ ic a u t h o r i t i e s 
shall be bound to c o m p l y wi th t h e m . " 

D . T h e U k r a i n i a n C o n s t i t u t i o n o f 2 8 J u n e 1996 

5 1 . T h e r e l evan t provisions of the C o n s t i t u t i o n r ead as follows: 

A r t i c l e 5 6 

"Everyone shal l have a right to c o m p e n s a t i o n from publ ic or munic ipa l bodies lor 

losses s u s t a i n e d as a result of unlawful dec i s ions , acts or o m i s s i o n s by publ ic or 

munic ipa l bodies or civil s ervants in the p e r f o r m a n c e of the ir official d u t i e s . " 

A r t i c l e 1 4 4 

"Municipal bod ies shall exerc i s e their powers in accordance w i th the s ta tu tory rules of 
c o m p e t e n c e ; dec i s i ons of munic ipa l bodies shall be m a n d a t o r y in the area c o n c e r n e d . 

E x e c u t i o n o f d e c i s i o n s o f m u n i c i p a l b o d i e s shall be s tayed , in a c c o r d a n c e w i t h the law, 
if the ir compat ib i l i ty wi th the C o n s t i t u t i o n or the l eg i s la t ion in force is c o n t e s t e d in the 
courts or tr ibunals ." 
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E. A r b i t r a t i o n T r i b u n a l R e f o r m Act (Law n o . 2 5 3 8 - Ш o f 
21 J u n e 2001) 

52. U n d e r this Act , t h e sys tem of a r b i t r a t i o n t r i buna l s was rep laced by 
a sys tem of economic cour t s wi th jur isdic t ion to try d i spu te s r e l a t i n g to 
economic m a t t e r s . 

Sect ion 5 of the Act provides tha t the sys tem shall compr i se t h r e e levels 
of ju r i sd ic t ion : d is t r ic t economic cour t s , economic cou r t s of a p p e a l and the 
S u p r e m e Economic C o u r t of U k r a i n e . 

F. C o d e o f E c o n o m i c P r o c e d u r e o f 6 N o v e m b e r 1991 (as r e n a m e d 
a n d a m e n d e d on 21 J u n e 2001) 

53 . T h e Code of Economic P r o c e d u r e of 6 N o v e m b e r 1991 (as r e n a m e d 
a n d a m e n d e d on 21 J u n e 2001) abol i shed the object ion (протест ) 
p r o c e d u r e . 

Art ic le 53 provides tha t economic cour t s m a y g r a n t ex t ens ions of t i m e 
on a n app l ica t ion by a p a r t y or S t a t e C o u n s e l or on t h e i r own in i t ia t ive . 

Art ic le 110 lays down t h a t appea l s on poin ts of law m a y be lodged no 
l a t e r t h a n one m o n t h a f te r t h e j u d g m e n t of t he dis t r ic t economic cour t or 
t he economic cour t of a p p e a l shall have become effective. 

Art ic le 111 r equ i r e s not ices of appea l on poin ts of law to be 
a c c o m p a n i e d , inter alia, by evidence t h a t t he cour t fee has been paid to 
the cour t or t r i buna l . 

Ar t ic le 111-3 § 4 provides t h a t cou r t s and t r i buna l s shall r e t u r n not ices 
of appea l on poin ts of law to t he appe l l an t w i thou t e x a m i n i n g the appea l 
on t he m e r i t s if t he a p p e l l a n t fails to furnish evidence t h a t t he cour t fee 
has been paid to the t r i buna l . 

Ar t ic le 111-3 § 5 provides t h a t cour t s a n d t r i buna l s shall r e t u r n notices 
of appea l on poin ts of law to the appe l l an t w i thou t e x a m i n i n g the appea l 
on the m e r i t s if it h a s been lodged out of t i m e a n d the a p p e l l a n t has not 
appl ied for a n ex tens ion of t i m e . 

T H E L A W 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N 

54. T h e G o v e r n m e n t c o n t e n d e d at the ou t se t t h a t the C o u r t had no 
ju r i sd i c t ion to e x a m i n e t h e app l ican t c o m p a n y ' s c o m p l a i n t s in so far a s 
they conce rned even t s t h a t had t a k e n place p r io r to t he e n t r y in to force 
of t he Conven t i on in respec t of U k r a i n e on 11 S e p t e m b e r 1997. In the i r 
submiss ion , t h a t p a r t of t h e app l i ca t ion h a d to be d i smissed as be ing 
incompa t ib l e ratione temporis wi th the provisions of t he Conven t i on . 
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55 . T h e app l ican t c o m p a n y said t h a t t he r educ t ion in va lue of its 
s h a r e h o l d i n g h a d b e e n a n o n g o i n g process . A l t h o u g h the first two s t ages 
in t h a t process had t a k e n place before 11 S e p t e m b e r 1997, the th i rd h a d 
not begun unt i l 18 N o v e m b e r 1997. F r o m t h a t d a t e o n w a r d s , its 
s h a r e h o l d i n g had fallen in to ta l from 49% to 20.7%, such tha t it had 
lost con t ro l over Sov t r ansav to -Lugansk ' s activity. T h e case t he re fo re 
conce rned a " c o n t i n u i n g s i t u a t i o n " tha t had c u l m i n a t e d in the U k r a i n i a n 
c o m p a n y ' s l iqu ida t ion in J u n e 1999. T h e app l ican t c o m p a n y also 
c o n t e n d e d t h a t as r e g a r d s the c o m p l a i n t s u n d e r Art ic le 6 of t h e 
C o n v e n t i o n the e n t i r e p roceed ings had b e e n r e o p e n e d af ter the S u p r e m e 
A r b i t r a t i o n T r i b u n a l ' s ru l ing of 6 M a r c h 1998, t h a t is to say af ter t he en t ry 
in to force of the C o n v e n t i o n in respec t of U k r a i n e . 

56. T h e C o u r t observes t h a t , in acco rdance wi th genera l ly accep ted 
pr inc ip les of i n t e r n a t i o n a l law, a C o n t r a c t i n g P a r t y is only bound by the 
C o n v e n t i o n in respec t of events o c c u r r i n g af ter it has e n t e r e d into force in 
r e spec t of t ha t S t a t e . It no tes t h a t the d a t e on which the C o n v e n t i o n 
e n t e r e d into force in respec t of U k r a i n e and of t he U k r a i n i a n d e c l a r a t i o n 
a c c e p t i n g the r ight o( individual app l ica t ion was 11 S e p t e m b e r 1997 a n d 
t h a t s o m e of t he even t s r e f e r r ed t o in t he app l ica t ion in the i n s t a n t case 
occu r red pr ior to t h a t d a t e . 

T h e C o u r t mus t t he re fo re d e t e r m i n e w h e t h e r and to w h a t e x t e n t it has 
j u r i sd i c t i on t o e x a m i n e t h e app l i can t c o m p a n y ' s compla in t s . 

57. As r e g a r d s t he compla in t s u n d e r Art ic le 6 § 1 of t he C o n v e n t i o n , 
t he C o u r t no tes t h a t t he p roceed ings in issue b e g a n in J u n e 1997, so t h a t 
p a r t of those p roceed ings falls ou t s ide its j u r i sd ic t ion ratione temporis. 

T h e C o u r t cons iders t h a t it has ju r i sd ic t ion ratione temporis to e x a m i n e 
all of t he p roceed ings in issue from t h e d a t e of t he decis ion of t he Vice-
P r e s i d e n t of t he L u g a n s k Region A r b i t r a t i o n T r i b u n a l of 14 O c t o b e r 1997. 
However , it will t ake into account even t s pr ior to 11 S e p t e m b e r 1997 w h e n 
e x a m i n i n g the c o m p l a i n t s as a whole (see , mutatis mutandis, Baggella v. Italy, 
j u d g m e n t of 25 J u n e 1987, Ser ies A no. 119, p . 32, § 20). 

58 . As to t h e app l i can t c o m p a n y ' s compla in t u n d e r Ar t ic le 1 of 
Protocol No . 1, t he C o u r t no tes t h a t it does not concern a dep r iva t ion of 
property as such - as dep r iva t ion is ind i spu tab ly an i n s t a n t a n e o u s act -
bu t the loss of cont ro l of Sov t r ansav to -Lugansk ' s act ivi ty a n d asse t s 
following the r educ t ion of its s h a r e h o l d i n g in t h a t c o m p a n y , a n d the lack 
of a d e q u a t e c o m p e n s a t i o n af ter Sov t r ansav to -Lugansk was w o u n d up . 

T h e C o u r t observes in t h a t connec t ion t h a t t he r educ t i on in the 
app l i can t company ' s s h a r e h o l d i n g was a p r o t r a c t e d t h r e e - s t a g e process 
t h a t e n d e d wi th Sov t r ansav to -Lugansk ' s l iqu ida t ion . T h e p r o c e d u r e 
followed was ident ica l at each s t a g e , wi th t h r e e s e p a r a t e decis ions be ing 
t a k e n by the m a n a g i n g d i r ec to r to inc rease t he c o m p a n y ' s s h a r e capi ta l , 
on each occasion by a th i rd , and to a l t e r its m e m o r a n d u m and a r t i c les of 
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associa t ion accordingly. Each decision was ra t i f ied by the Lugansk 
Execu t ive Counc i l . 

T h e C o u r t no tes tha t the first two s tages took place before 
11 S e p t e m b e r 1997 a n d the th i rd af ter t h a t d a t e . At the end of the thi rd 
s t age , t he app l i can t company ' s s h a r e h o l d i n g in Sov t r ansav to -Lugansk was 
r educed in total to 20.7%. U l t i m a t e l y , Sov t r ansav to -Lugansk was 
l iqu ida ted . T h e C o u r t cons iders tha t t h a t s e q u e n c e of events t a k e n as a 
whole c r e a t e d a c o n t i n u i n g s i tua t ion wi th which t h e app l ican t c o m p a n y 
still has to con tend , as it has yet to receive a d e q u a t e c o m p e n s a t i o n . In 
t he se c i r c u m s t a n c e s , t he C o u r t finds t h a t t h e m e r e fact t h a t some of the 
even t s m a t e r i a l to t h e case occur red pr ior to t he re levan t d a t e does not 
r e n d e r the compla in t u n d e r Art ic le 1 of Protocol No. 1 incompa t ib l e 
ratione temporis. 

Neve r the l e s s , t he C o u r t cons iders tha t on a s tr ict cons t ruc t ion of the 
genera l ly accep ted pr inc ip les of i n t e r n a t i o n a l law, it may only exerc ise 
ju r i sd ic t ion ratione temporis to e x a m i n e the app l ican t c o m p a n y ' s compla in t 
u n d e r Art ic le 1 of Protocol No. 1 in respec t of t he th i rd s tage of the process 
w h e r e b y its s h a r e h o l d i n g was r educed (18 N o v e m b e r 1997). However , it 
will t ake t h e even t s pr ior to 11 S e p t e m b e r 1997 into account when 
e x a m i n i n g the compla in t as a whole (ibid.) . 

C o n s e q u e n t l y , t he G o v e r n m e n t ' s p r e l i m i n a r y object ion mus t be 

d i smissed . 

II . A L L E G E D V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

59. Re ly ing on Art ic le 6 § I of the C o n v e n t i o n , the appl ican t c o m p a n y 
s u b m i t t e d t h a t it had been p r even t ed from o b t a i n i n g a fair h e a r i n g of its 
case by an i n d e p e n d e n t and i m p a r t i a l t r i buna l by t he exe r t i on of s t r o n g 
poli t ical p r e s s u r e and the p e r m a n e n t m o n i t o r i n g of t he p roceed ings by the 
U k r a i n i a n a u t h o r i t i e s , inc lud ing the P r e s i d e n t of U k r a i n e . It m a i n t a i n e d 
t h a t t he a r b i t r a t i o n t r i buna l s had not e x a m i n e d the d o c u m e n t s and 
a r g u m e n t s it had s u b m i t t e d to t h e m proper ly or in acco rdance wi th the 
law. It f u r t h e r compla ined t h a t t he Kiev Region A r b i t r a t i o n T r i b u n a l had 
given j u d g m e n t on 23 J u n e 1998 in C a s e no. 13/10-98 wi thou t invi t ing it to 
m a k e submiss ions a n d t h a t t he U k r a i n i a n S u p r e m e A r b i t r a t i o n T r i b u n a l 
had t r i ed C a s e s nos . 13/10-98 and 70/10-98 w i thou t its pa r t i c ipa t ion and in 
c a m e r a . Last ly, it compla ined of the l eng th of the p roceed ings , which had 
begun in J u n e 1997 a n d h a d still not e n d e d . 

60. T h e r e l evan t p a r t of Ar t ic le 6 § 1 of t h e C o n v e n t i o n r e a d s as 
follows: 

"In the d e t e r m i n a t i o n o f his civil r ights and ob l iga t ions everyone is e n t i t l e d to a 

fair and publ ic h e a r i n g w i t h i n a r e a s o n a b l e t i m e by an i n d e p e n d e n t and impart ia l 

tr ibunal ..." 
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6 1 . T h e C o u r t no tes t h a t t h e r e a r e t h r e e l imbs to this compla in t : t h e 
first conce rns t he lack of impa r t i a l i t y a n d i n d e p e n d e n c e of the t r i b u n a l s ; 
t he second the lack of a publ ic h e a r i n g before t he Kiev Reg ion A r b i t r a t i o n 
T r i b u n a l a n d the S u p r e m e Arb i t r a t i on T r i b u n a l ; a n d t h e th i rd t h e l eng th 
of the p roceed ings . 

A. S u b m i s s i o n s o f the p a r t i e s 

/. Whether the tribunals were impartial and independent 

(a) T h e G o v e r n m e n t 

62. T h e G o v e r n m e n t m a i n t a i n e d t h a t U k r a i n i a n law afforded a whole 
ser ies of g u a r a n t e e s of t h e i m p a r t i a l i t y a n d i n d e p e n d e n c e of i ts cou r t s a n d 
t r i buna l s as r e g a r d s a p p o i n t m e n t s to judicial office and the f inancing of 
the jud ic i a ry ' s ac t iv i t ies . T h e y a d d e d t h a t the d o m e s t i c law also provided 
g u a r a n t e e s to p r o t e c t t h e cou r t s a n d t r i b u n a l s from e x t e r n a l p r e s s u r e . 

63. T h e G o v e r n m e n t cons ide red t h a t t he in fo rma t ion t h a t had b e e n 
suppl ied by the app l ican t c o m p a n y was not sufficient to cast doub t on the 
impar t i a l i t y a n d i n d e p e n d e n c e of the cou r t s a n d t r i buna l s t h a t h a d h e a r d 
its case . In p a r t i c u l a r , u n d e r the legislat ion in force, the Pres iden t of 
U k r a i n e was u n d e r a du ty to r e spond to pe t i t ions from U k r a i n i a n 
na t iona l s a n d to t ake a decis ion on such pe t i t ions in acco rdance wi th the 
law. In add i t ion , t he U k r a i n i a n P r e s i d e n t ' s r eso lu t ions in the ins tan t case 
had been i n t e n d e d to g u a r a n t e e t h e ru le of law, and the fact t h a t t he 
a r b i t r a t o r from the Kiev Region A r b i t r a t i o n T r i b u n a l had refused to 
e x a m i n e the case served only to conf i rm the t r i buna l ' s a d h e r e n c e to t he 
pr inc ip le of i n d e p e n d e n c e . 

(b) T h e a p p l i c a n t c o m p a n y 

64. T h e app l ican t c o m p a n y did not con te s t t h e fact t h a t U k r a i n i a n law 
con ta ined rules i n t e n d e d to g u a r a n t e e the i n d e p e n d e n c e and impa r t i a l i t y 
of its cou r t s a n d t r i buna l s . However , it m a i n t a i n e d t h a t compl iance wi th 
those ru les w a s no t always ref lected in jud ic i a l p rac t ice . It r e f e r r ed in 
p a r t i c u l a r to cases in which it was c o m m o n knowledge tha t t r i b u n a l s 
were financially d e p e n d e n t on loca l -author i ty budge t s , a point that had 
been no ted by t h e U k r a i n e Audi t C o u r t ( Р а х у н к о в а П а л а т а УкраУни) in 
its a n n u a l r epo r t for 1999. Such d e p e n d e n c e c o n s t i t u t e d "a m e a n s of 
inf luencing the t r i buna l s a n d was a t h r e a t to the cons t i tu t iona l ly 
g u a r a n t e e d i n d e p e n d e n c e of the S t a t e legal service" . 

65. As to t he U k r a i n i a n P r e s i d e n t ' s r e so lu t ions , the app l ican t c o m p a n y 
observed , firstly, t h a t they had not b e e n a d d r e s s e d solely to t h e people 
who had r e q u e s t e d the P r e s i d e n t ' s i n t e rven t ion , but also to h i g h - r a n k i n g 
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officials or m e m b e r s of t he S t a t e legal service u n c o n n e c t e d to t h e m , 
inc lud ing the P r e s i d e n t of t he S u p r e m e A r b i t r a t i o n T r i b u n a l . Secondly, 
t he a im was not only to " g u a r a n t e e t he ru le of law" bu t a l so to "defend 
the na t iona l i n t e re s t s of U k r a i n e " . T h e appl ican t c o m p a n y d r e w the 
C o u r t ' s a t t e n t i o n to the t e l e g r a m of 6 M a r c h 1998 from the Ch ie f 
Execut ive of the Lugansk Region in fo rming the U k r a i n i a n P res iden t 
t h a t , desp i t e his reso lu t ion ca l l ing for the defence of t he na t iona l 
i n t e r e s t s , the S u p r e m e A r b i t r a t i o n T r i b u n a l had o v e r t u r n e d the 
j u d g m e n t s of 4 Augus t and 14 O c t o b e r 1997 and r e m i t t e d t he case for 
r econs ide ra t i on . H e had gone on to say tha t t ha t decis ion c o n s t i t u t e d a 
t h r e a t to Sov t r ansav to -Lugansk ' s abil i ty to ca r ry on its bus iness and 
adverse ly affected U k r a i n e ' s i n t e r e s t s in Russ ia ' s favour. T h e Chie f 
Execut ive h a d r e q u e s t e d t h e U k r a i n i a n P r e s i d e n t ' s i m m e d i a t e in te r 
ven t ion in the case in o r d e r to de fend the in t e re s t s of t he U k r a i n i a n 
c o m p a n y and U k r a i n i a n na t iona l s . In add i t ion , t he P r e s i d e n t of the Kiev 
Region A r b i t r a t i o n T r i b u n a l had exp res sed d o u b t s in a l e t t e r of 12 May 
2000 conce rn ing the abi l i ty to g u a r a n t e e the to ta l impar t i a l i t y of the 
judges of t ha t t r i buna l at the tr ial of the appl icant c o m p a n y ' s case . 

66. T h e app l ican t c o m p a n y said tha t t h e a r b i t r a t o r ' s decis ion not to sit 
in the case had been t a k e n on 20 M a y 1998, t he day af ter the U k r a i n i a n 
P r e s i d e n t ' s n e w reso lu t ion u r g i n g t h e "defence of U k r a i n i a n na t iona l 
i n t e r e s t s " was sen t to t he P r e s i d e n t of t he S u p r e m e A r b i t r a t i o n T r i b u n a l . 
T h e resul t had been t h a t on 23 J u n e 1998 the new a r b i t r a t o r had decided 
bo th cases at the s a m e t i m e w i thou t inv i t ing t h e p a r t i e s t o set ou t the i r 
a r g u m e n t s and wi thou t exp l a in ing the reasons for his decis ion; t h e new 
j u d g m e n t had been m a r k e d l y m o r e favourable to " U k r a i n i a n na t iona l 
i n t e r e s t s " . 

2. Lack of a public hearing before the Kiev Region Arbitration Tribunal and 
the Supreme Arbitration Tribunal 

(a ) T h e G o v e r n m e n t 

67. T h e G o v e r n m e n t s u b m i t t e d t h a t u n d e r the C o u r t ' s case-law, the 
g u a r a n t e e s con t a ined in Ar t ic le 6 of t h e C o n v e n t i o n app l ied less 
s t r i ngen t l y to civil p roceed ings t h a n to c r i m i n a l p roceed ings and tha t 
in a p p e l l a t e p roceed ings res t r i c t ions on publ ici ty were permiss ib le 
if the c i r c u m s t a n c e s of t he case r e q u i r e d . T h e y said t h a t "special 
c i r c u m s t a n c e s " had exis ted in the p r e s e n t case t h a t jus t i f ied res t r i c t ions 
b e i n g p laced on publ ic i ty in t he p roceed ings . In a n y even t , t he appl icant 
c o m p a n y had been able to p r e s e n t all t he a r g u m e n t s it had cons idered 
a p p r o p r i a t e to t h e S u p r e m e A r b i t r a t i o n T r i b u n a l in wr i t i ng and the 
t r i b u n a l had a d d r e s s e d each of t hose a r g u m e n t s . T h e r e h a d b e e n a 
h e a r i n g in public a t first i n s t ance . T h e G o v e r n m e n t t he re fo re cons idered 
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t h a t the t r ia l had been fair wi th in the m e a n i n g of Ar t ic le 6 of t h e 
Conven t i on . 

(b) T h e a p p l i c a n t c o m p a n y 

68. T h e app l ican t c o m p a n y observed t h a t on 9 J u n e 1998 the t r ia l of 
C a s e no. 13/10-98 h a d b e e n ad jou rned unt i l t h e del ivery of a n e w 
j u d g m e n t in C a s e no. 70/10-98 and t h a t u n d e r U k r a i n i a n law the 
t r i buna l should first have dec ided w h e t h e r to r eopen the p roceed ings in 
C a s e no. 13/10-98 before ru l ing on the mer i t s of t h a t case . However , on 
23 J u n e 1998 the t r i buna l had dec ided the m e r i t s of C a s e no. 13/10-98 
wi thou t formally r e o p e n i n g the p roceed ings or invi t ing submiss ions from 
the pa r t i e s . T h e app l ican t c o m p a n y the re fo re cons ide red t h a t its r ight to a 
publ ic h e a r i n g had not been compl ied wi th . 

3. Length of the proceedings 

(a) T h e G o v e r n m e n t 

69. T h e G o v e r n m e n t m a i n t a i n e d t h a t t he appl ican t c o m p a n y ' s case 
had been highly complex legally, a n d a t h o r o u g h e x a m i n a t i o n of all the 
facts of the case and the p a r t i e s ' a r g u m e n t s had been necessary , as had 
been an i n t e r p r e t a t i o n of t he legis lat ive provis ions in force. T h e y a d d e d 
t h a t at each s t age of the l i t igat ion it had been t h e app l ican t c o m p a n y , 
and not a publ ic a u t h o r i t y , t h a t had in i t i a ted t he review process , t hus 
i nc reas ing t h e l e n g t h of t h e p roceed ings . C o n s e q u e n t l y , t he G o v e r n m e n t 
m a i n t a i n e d t h a t the r ea sons for t he p r o t r a c t e d n a t u r e of t he p roceed ings 
were t he complex i ty of t he case a n d the conduc t of t he app l ican t c o m p a n y 
in r e p e a t e d l y seek ing revision of j u d g m e n t s t h a t had become final. T h e y 
t h u s a r g u e d in conclusion t h a t t he l eng th of the d o m e s t i c p roceed ings 
could not be r e g a r d e d as u n r e a s o n a b l e . 

(b) T h e a p p l i c a n t c o m p a n y 

70. T h e app l ican t c o m p a n y c o n t e s t e d the G o v e r n m e n t ' s a r g u m e n t s . In 
its init ial obse rva t ions it said t h a t its case h a d b e e n p e n d i n g in t he 
U k r a i n i a n cour t s s ince J u n e 1997. As a resu l t of the i r i n a d e q u a t e a n d 
c o n t r a d i c t o r y app l ica t ion of U k r a i n i a n law the U k r a i n i a n cour t s had 
b e e n obl iged to r econs ide r the case severa l t i m e s , in acco rdance wi th 
d i rec t ions received from t h e S u p r e m e A r b i t r a t i o n T r i b u n a l . In add i t ion , 
it no t ed t h a t t he p roceed ings h a d been r eopened for a second t i m e on the 
in i t ia t ive of a publ ic a u t h o r i t y , wh ich h a d w a i t e d one yea r a n d two m o n t h s 
- beyond the s t a t u t o r y l imi t a t ion per iod - before m a k i n g an object ion wi th 
a view to hav ing previously de l ivered j u d g m e n t s set as ide . T h e app l i can t 
c o m p a n y t hus a r g u e d t h a t it had b e e n kept in a s t a t e of u n c e r t a i n t y over a 
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l eng thy per iod, d u r i n g which it c o n t i n u e d to wai t for del ivery of a final 
jud ic ia l decision wi th only vague p rospec t s of see ing the p roceed ings 
come to an end . 

B. T h e C o u r t ' s a s s e s s m e n t 

/. The applicant company's right to have a fair and public hearing of its case 
by an independent and impartial tribunal 

71. T h e C o u r t cons iders tha t in t he c i r c u m s t a n c e s of the i n s t an t case it 
has to d e t e r m i n e w h e t h e r , t a k e n as a whole , t h e p roceed ings in issue 
before t he U k r a i n i a n cour t s a n d t r i b u n a l s were c o m p a t i b l e wi th the 
app l i can t company ' s r ight to have a fair h e a r i n g of its case in publ ic by 
a n i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l w i th in t h e m e a n i n g of Ar t ic le 6 § 1 
of the Conven t ion . 

T h e C o u r t cons iders t h a t it m u s t first d e t e r m i n e in t h e con t ex t of the 
p r e s e n t case t he g e n e r a l issue which a r i ses , n a m e l y w h e t h e r a n d to wha t 
e x t e n t t he object ion (протест ) p r o c e d u r e , in t he form t h e n laid down by 
U k r a i n i a n law and appl ied in p rac t i ce in t he in s t an t case , is compa t ib l e 
wi th t h e pr inciples of Art ic le 6 § 1 of the Conven t i on r ead in t he light of 
Brumarescu v. Romania ( [ G C J , no. 28342/95 , E C H R 1999-VII). 

72. U n d e r t h e C o u r t ' s se t t l ed case- law the r ight to a fair h e a r i n g 
before a t r i buna l as g u a r a n t e e d by Ar t ic le 6 § 1 of the C o n v e n t i o n m u s t 
be i n t e r p r e t e d in t he l ight of t he P r e a m b l e to the C o n v e n t i o n , which 
d e c l a r e s , a m o n g o t h e r th ings , t h e ru le of law to be p a r t of t h e c o m m o n 
h e r i t a g e of t he C o n t r a c t i n g S t a t e s . O n e of the f u n d a m e n t a l aspec ts of 
t he ru le of law is t h e pr inc ip le of legal c e r t a i n t y , which r e q u i r e s , inter alia, 
t h a t w h e r e t he cour t s have finally d e t e r m i n e d a n issue, t he i r ru l ing should 
not be cal led in to ques t ion (ibid., § 61). 

73. In Brumarescu, c i ted above, t h e C o u r t held t h a t t h e r e had been a 
v io la t ion of t he app l i can t ' s r ight to a fair h e a r i n g because the S u p r e m e 
C o u r t of J u s t i c e had , on an app l ica t ion by the P r o c u r a t o r - G e n e r a l , set a t 
n a u g h t an e n t i r e jud ic ia l process t h a t had e n d e d in a decis ion t h a t was 
i r revers ib le and res judicata. 

74. T h e C o u r t cons iders t h e p r e s e n t case to be on all fours wi th 
Brumarescu. It no tes in t h a t connec t ion t h a t a t t h e m a t e r i a l t i m e t h e 
P r e s i d e n t of t he S u p r e m e A r b i t r a t i o n T r i b u n a l , the A t t o r n e y - G e n e r a l 
a n d t h e i r d e p u t i e s w e r e e m p o w e r e d by Art ic le 97 of t h e Code of 
A r b i t r a t i o n P r o c e d u r e to cha l l enge final j u d g m e n t s u n d e r t he 
superv isory review p r o c e d u r e by lodging a n object ion. T h a t power was 
d i sc re t ionary , so final j u d g m e n t s w e r e l iable to review indefini tely. 

In t he i n s t an t case , by a j u d g m e n t of 21 Apri l 2000 m a d e on a n object ion 
by its P re s iden t , t he S u p r e m e A r b i t r a t i o n T r i b u n a l q u a s h e d all t h e 
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jud ic i a l dec is ions c o n c e r n i n g the app l i can t c o m p a n y a n d r e m i t t e d 
t h e cases in which it was involved to t he f i rs t - ins tance t r i buna l for a 
r e h e a r i n g . 

75. T h e C o u r t observes t h a t , unl ike t he app l i can t in Brumarescu, in the 
p r e s e n t case , following supervisory review on a n object ion by the P r e s i d e n t 
of the S u p r e m e A r b i t r a t i o n T r i b u n a l , t he app l i can t c o m p a n y was afforded 
a fresh o p p o r t u n i t y to pu t forward its case before t he t r i b u n a l s of fact. 

T h a t is because by a j u d g m e n t of 23 April 2001 the Kiev Region 
A r b i t r a t i o n T r i b u n a l held t h a t t he decis ions of the m a n a g i n g d i rec to r of 
Sov t r ansav to -Lugansk to inc rease t he c o m p a n y ' s s h a r e cap i ta l and a l t e r 
i ts m e m o r a n d u m and ar t ic les of assoc ia t ion had been unlawful , wi th the 
resul t t ha t t he app l i can t c o m p a n y ' s s h a r e h o l d i n g had b e e n r e d u c e d a n d its 
r igh t s in respec t of t h e m a n a g e m e n t of the c o m p a n y and cont ro l of its 
a s se t s infr inged. T h e t r i b u n a l a lso ru led t h a t t he p a y m e n t t h e app l i can t 
c o m p a n y had received on the wind ing -up was not in p ropor t ion to the 
s h a r e h o l d i n g in Sov t r ansav to -Lugansk w h e n t h a t c o m p a n y ' s m e m o 
r a n d u m a n d ar t ic les of associa t ion were rat i f ied in J a n u a r y 1996. T h e 
t r i buna l t he re fo re o r d e r e d Sov t r ansav to -Lugansk ' s successor , a c o m p a n y 
called T r a n s K n g , to r e t u r n to the app l i can t c o m p a n y pa r t of the asse t s it 
h a d owned at the t i m e . 

However , the Kiev Region A r b i t r a t i o n T r i b u n a l d ismissed the app l ican t 
company ' s c la ims aga ins t Sov t r ansav to -Lugansk wi thou t e x a m i n i n g t h e m 
on the mer i t s on the g r o u n d t h a t Sov t r ansav to -Lugansk had been w o u n d 
up on 8 J u n e 1999. It d i s con t inued the p roceed ings r e l a t i ng to those 
c la ims . 

76. N o n e t h e l e s s , by a j u d g m e n t of 24 J a n u a r y 2002, following a n 
object ion by the U k r a i n i a n A t t o r n e y - G e n e r a l ' s Office, wh ich was no t a 
p a r t y to the ini t ial p roceed ings , t he Kiev Economic C o u r t of A p p e a l set 
as ide t h e j u d g m e n t of 23 Apr i l 2001 in so far as it c o n c e r n e d t h e o r d e r for 
t h e r e s t i t u t i on of t h e app l i can t c o m p a n y ' s asse t s , uphe ld t he o r d e r 
d i s con t i nu ing t h e p roceed ings a g a i n s t Sov t r ansav to -Lugansk a n d dis
missed all the app l i can t c o m p a n y ' s c la ims . 

77. Accordingly, t h e C o u r t no t e s t h a t t h e app l i can t c o m p a n y only 
der ived a t e m p o r a r y benefi t from the r e o p e n i n g of t h e p roceed ings and , 
as m a t t e r s s t and , none of its d e m a n d s have b e e n recognised by the 
d o m e s t i c cou r t s . In add i t ion , t he app l i can t c o m p a n y has b e e n definit ively 
depr ived of any possibil i ty of ob t a in ing a fair h e a r i n g of its c la ims aga ins t 
Sov t r ansav to -Lugansk by a t r i b u n a l . 

T h e C o u r t cons iders t h a t jud ic ia l sys tems c h a r a c t e r i s e d by the 
object ion (протест ) p r o c e d u r e and , t he re fo re , by the risk of final 
j u d g m e n t s be ing set as ide r epea t ed ly , as occur red in t he i n s t an t case , 
a r e , as such, i ncompa t ib l e wi th t h e pr inc ip le of legal c e r t a i n t y t h a t is one 
of the f u n d a m e n t a l a spec t s of the ru le of law for the p u r p o s e s of Art ic le 6 
§ 1 of t he C o n v e n t i o n , r e a d in t he light oí Brumárescu (ci ted above) . 
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78. Even suppos ing t h a t the foregoing m a t t e r s were insufficient to 
a m o u n t to a violat ion of Ar t ic le 6 § 1 of the Conven t ion , o t h e r l e a t u r e s of 
t he i n s t a n t case ra ise se r ious d o u b t s tha t t he app l i can t c o m p a n y ' s r ight to 
a fair h e a r i n g in public by a n i n d e p e n d e n t and impa r t i a l t r i buna l wi th in 
t he m e a n i n g of Ar t ic le 6 § 1 of the C o n v e n t i o n was compl ied with . 

79. Firs t ly , while recognis ing t h a t it h a s only l imi ted power to review 
compl i ance wi th d o m e s t i c law (see Beyeler v. Italy [ G C ] , no. 33202/96 , § 108, 
E C H R 2000-1), t he C o u r t has to say tha t it finds the different a n d on 
occasion conflict ing a p p r o a c h e s t a k e n by the U k r a i n i a n cour t s in the 
app l i ca t ion a n d i n t e r p r e t a t i o n of t he d o m e s t i c law su rp r i s i ng : t he 
S u p r e m e A r b i t r a t i o n T r i b u n a l twice o v e r t u r n e d decisions of the t r ibuna l s 
below on the g r o u n d s t h a t they had failed to apply t he r e l evan t law 
a d e q u a t e l y or to conduc t a p r o p e r , d e t a i l e d e x a m i n a t i o n of t he facts and 
t h e app l ican t company ' s a r g u m e n t s , and t h a t the i r ru l ings had been 
con t r ad i c to ry a n d p r e m a t u r e (see p a r a g r a p h s 17 and 36 above) . 

T h e C o u r t no tes t h a t t h e a r b i t r a t i o n t r i bun a l s do not a p p e a r t o have 
compl ied wi th the d i rec t ions given by the S u p r e m e A r b i t r a t i o n T r i b u n a l 
in its ini t ia l j u d g m e n t of 6 M a r c h 1998, de sp i t e t h e fact t h a t u n d e r 
U k r a i n i a n law such d i r ec t i ons w e r e b ind ing on t h e m . Even t h o u g h the 
S u p r e m e A r b i t r a t i o n T r i b u n a l had held t h a t the t r i buna l s below had not 
c o n d u c t e d a p rope r , de t a i l ed e x a m i n a t i o n of the facts a n d the app l ican t 
c o m p a n y ' s a r g u m e n t s , the Kiev Region A r b i t r a t i o n T r i b u n a l , in i ts two 
j u d g m e n t s of 23 J u n e 1998, m e r e l y d i smissed the app l i can t company ' s 
new cla im wi thou t provid ing any fu r the r exp l ana t i on of its r easons for 
do ing so. In add i t ion , t he t r i b u n a l ' s j u d g m e n t in C a s e no. 13/10-98 was 
de l ivered w i thou t t he app l i can t c o m p a n y be ing afforded a n o p p o r t u n i t y 
to pu t forward its a r g u m e n t s at a h e a r i n g (see p a r a g r a p h 29 above) . 

80. Lastly, t he C o u r t can bu t note tha t the U k r a i n i a n a u t h o r i t i e s 
a c t i n g a t t h e h ighes t level i n t e r v e n e d in t h e p roceed ings on a n u m b e r of 
occasions. W h a t e v e r t he r ea sons advanced by the G o v e r n m e n t to just i fy 
such in t e rven t ions , t he C o u r t cons iders t h a t , in view of the i r con t en t and 
t h e m a n n e r in which they w e r e m a d e (see p a r a g r a p h s 18, 20, 22 a n d 24 
above) , t hey were ipso facto i ncompa t ib l e wi th t he not ion of a n 
" i n d e p e n d e n t and i m p a r t i a l t r i b u n a l " wi th in the m e a n i n g of Art ic le 6 § 1 
of the C o n v e n t i o n . 

T h e C o u r t sees no reason to specu l a t e on w h a t effect such in te rven t ions 
m a y have had on the course of t he p roceed ings in issue, bu t finds tha t in 
the c i r c u m s t a n c e s of t he p r e s e n t case t h e app l ican t c o m p a n y ' s concerns as 
to t he i n d e p e n d e n c e a n d impa r t i a l i t y of t he t r i b u n a l s were not 
u n r e a s o n a b l e . C o m i n g from the execut ive b r a n c h of t he S t a t e , such 
in t e rven t ions none the l e s s reveal a lack of respec t for jud ic ia l office itself. 

8 1 . T h e C o u r t observes t h a t by a decis ion of 2 Apri l 2002 the S u p r e m e 
Economic C o u r t d i smissed the app l ican t company ' s appea l on points of 
law wi thou t e x a m i n i n g it on t he m e r i t s , on t he g r o u n d tha t the app l ican t 
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c o m p a n y had failed to p r o d u c e evidence t h a t it had paid the cour t fee 
payable to the S u p r e m e Economic C o u r t on the e x a m i n a t i o n of such 
appea l s . T h e S u p r e m e Economic C o u r t r e i m b u r s e d t h e app l i can t 
c o m p a n y the a m o u n t the l a t t e r had paid in cour t fees a n d in fo rmed it 
t ha t once it had ca r r i ed ou t t h a t formal i ty it could r e i n s t a t e i ts appea l . 
By a j u d g m e n t of 26 Apri l 2002 the S u p r e m e Economic C o u r t d i smissed 
the app l i can t c o m p a n y ' s a p p e a l on the g r o u n d t h a t it had been lodged 
ou t s ide t he o n e - m o n t h t ime- l imi t . 

T h e C o u r t no tes , t he r e fo re , t h a t t he app l i can t c o m p a n y ' s a p p e a l on 
poin ts of law was not e x a m i n e d on the mer i t s owing to its failure to 
comply wi th the s t a t u t o r y ru les , a s t a t e of affairs t h a t m i g h t be r e g a r d e d 
as showing t h a t t h e app l i can t c o m p a n y h a s failed to e x h a u s t d o m e s t i c 
r e m e d i e s . However , t he C o u r t r e i t e r a t e s t h a t , in acco rdance wi th its 
s e t t l ed case- law on the subjec t , t he ru le on the e x h a u s t i o n of d o m e s t i c 
r e m e d i e s m u s t be app l i ed w i t h some d e g r e e of flexibility a n d w i thou t 
excessive fo rmal i sm and is n e i t h e r abso lu te nor capab le of be ing appl ied 
au toma t i ca l l y ; for the pu rposes of reviewing w h e t h e r it has been observed , 
it is essen t ia l t o have r e g a r d to t h e c i r c u m s t a n c e s of t he individual 
case (see, mutatis mutandis, Ilkan v. Turkey [ G C ] , no. 22277/93 , § 59, 
E C H R 2000-VII) . It cons iders tha t like cons ide ra t ions apply, mutatis 
mutandis, to t he p r e s e n t case . 

T h e C o u r t notes t h a t a l t h o u g h the S u p r e m e Economic C o u r t 
acknowledged in its j u d g m e n t of 2 Apri l 2002 t h a t the app l i can t c o m p a n y 
h a d pa id t he cour t fees d u e , it n o n e t h e l e s s d i smissed its appea l on po in t s 
of law on the g r o u n d t h a t it had failed to p roduce evidence of p a y m e n t . In 
add i t ion , t he C o u r t cons iders t h a t t he S u p r e m e Economic C o u r t m u s t 
have b e e n a w a r e , w h e n it i n fo rmed the app l i can t c o m p a n y t h a t it could 
r e i n s t a t e its appea l once it had compl ied wi th the p r o c e d u r a l rule 
conce rned , t h a t t he o n e - m o n t h t ime- l imi t for lodging appea l s would have 
exp i red . However , it did not t ouch upon t h a t issue in its j u d g m e n t of 
2 Apri l 2002 or g r a n t the app l i can t c o m p a n y a specific per iod in which to 
va l ida te its appea l . As a c o n s e q u e n c e , by a j u d g m e n t of 26 Apri l 2002 the 
S u p r e m e Economic C o u r t d i smissed t h e app l i can t c o m p a n y ' s a p p e a l on 
poin ts of law as be ing out of t i m e . 

In view of t h a t unhe lpfu l s t ance t a k e n by the S u p r e m e Economic C o u r t 
and of t he previous conduc t of t he d o m e s t i c cou r t s a n d t r i b u n a l s (see 
p a r a g r a p h 79 above) t he C o u r t cons iders tha t it would be undu ly 
formal is t ic in the c i r c u m s t a n c e s to lay the b l a m e for t he fai lure of its 
a p p e a l on po in t s of law on t h e app l i can t company . 

82. H a v i n g r e g a r d to i n t e r v e n t i o n s of t h e execut ive b r a n c h of the S t a t e 
in the cour t p roceed ings , t he role played by the object ions p r o c e d u r e in the 
p roceed ings in issue a n d to all t he o t h e r a f o r e m e n t i o n e d m a t t e r s , the 
C o u r t finds tha t t he appl icant c o m p a n y ' s r ight to have a fair h e a r i n g in 
public by an i n d e p e n d e n t and i m p a r t i a l t r i buna l wi th in t he m e a n i n g of 
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Ar t ic le 6 § 1 of t he C o n v e n t i o n , c o n s t r u e d in t he l ight of t h e pr inc ip les of 
t he ru le of law and legal c e r t a i n t y , was infr inged. 

C o n s e q u e n t l y , t h e r e has been a viola t ion of Ar t ic le 6 § 1 of the 

C o n v e n t i o n . 

2. The applicant company's right to a hearing within a reasonable time 

83. In the light of its foregoing f indings, the C o u r t cons ide r s t h a t no 
s e p a r a t e e x a m i n a t i o n of the app l i can t company ' s compla in t r e l a t ing to 
t h e l e n g t h of t h e p roceed ings in issue is necessa ry , as t h a t compla in t 
c o n s t i t u t e s one of t he individual e l e m e n t s of the r ight to a fair h e a r i n g 
g u a r a n t e e d by Art ic le 6 § 1 of the Conven t ion , which the C o u r t has 
a h e a d ) e x a m i n e d . 

III. ALLEGED V I O L A T I O N O F A R T I C L E 1 O F P R O T O C O L No. 1 

84. Re ly ing on Ar t ic le 1 of Protocol No. 1, t h e app l i can t c o m p a n y 
a l leged t h a t following t h e ra t i f ica t ion by the Lugansk Execut ive Counci l 
of the unlawful reso lu t ions a n d decis ions of Sov t r ansav to -Lugansk , its 
s h a r e h o l d i n g in t h a t c o m p a n y had been r e d u c e d in va lue a n d it h a d lost 
con t ro l of t h e c o m p a n y ' s act ivi ty a n d asse t s as a resu l t . It a lso s u b m i t t e d 
tha t the p a y m e n t it h a d received following Sov t r ansav to -Lugansk ' s 
licpiidation was not in p r o p o r t i o n to its or ig ina l sha reho ld ing . Art ic le 1 of 
Protocol No. 1 provides : 

"Every natura l or legal person is e n t i t l e d to t h e peacefu l e n j o y m e n t o f h is p o s s e s s i o n s . 

N o o n e shall be deprived of his p o s s e s s i o n s except in the public interes t and subject to 

the cond i t i ons provided for by law and by the g e n e r a l pr inciples of in t ernat iona l law. 

T h e preced ing provis ions shall not , however , in any way i m p a i r t h e r ight o f a S ta te to 

enforce such laws as it d e e m s neces sary to contro l the use of property in a c c o r d a n c e w i th 

the g e n e r a l in teres t or to secure the p a y m e n t of t a x e s or o t h e r contr ibut ions or 

pena l t i e s ." 

A. S u b m i s s i o n s o f t h e p a r t i e s 

/. The Government 

85. T h e G o v e r n m e n t re fe r red to t he U k r a i n i a n legis la t ion t h a t m a d e 
the c o m p a n y owners respons ib le for e n s u r i n g the legal conformi ty of t he 
m e m o r a n d u m a n d a r t i c les of assoc ia t ion lodged wi th t h e S t a t e body 
respons ib le for c o m p a n y r eg i s t r a t i on . T h e y m a i n t a i n e d t h a t , as t he public 
body wi th a u t h o r i t y to ratify Sov t r ansav to -Lugansk ' s m e m o r a n d u m a n d 
ar t ic les of assoc ia t ion a n d reso lu t ions , t he L u g a n s k Execu t ive Counci l 
could not be he ld respons ib le for t he c o n t e n t of those d o c u m e n t s . 
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86. T h e G o v e r n m e n t said t h a t b e t w e e n 1996 a n d 1998, va r ious public-
bodies had ca r r i ed out a n u m b e r of aud i t s of Sov t r ansav to -Lugansk ' s 
act ivi ty a n d h a d not found any " s e r i ous " b r e a c h of d o m e s t i c legis lat ion. 
In any event , even if such a b r e a c h had been found, Sov t r ansav to -
Lugansk should have b o r n e all responsibi l i ty for it. T h e S t a t e ' s role had 
cons i s ted of rat i fying Sov t r ansav to -Lugansk ' s reso lu t ions a n d decis ions 
b e t w e e n 18 N o v e m b e r 1997 a n d 17 F e b r u a r y 1998; t he legal conformi ty 
of the deeds of ra t i f ica t ion a n d of Sov t r ansav to -Lugansk ' s reso lu t ions and 
decis ions h a d been conf i rmed by t h e a r b i t r a t i o n t r ibuna l s . F u r t h e r m o r e , 
in t h e G o v e r n m e n t ' s submiss ion , t he re was no di rec t link b e t w e e n the 
d e e d s of ra t i f ica t ion issued by the Execut ive Counci l and the appl ican t 
c o m p a n y ' s loss of cont ro l over Sov t r ansav to -Lugansk ' s a s se t s . T h e r ight 
g u a r a n t e e d by Art ic le I of Protocol No. 1 h a d not , t he r e fo re , been 
in t e r f e red wi th by the S t a t e . 

T h e G o v e r n m e n t r e f e r r ed to the case ol'Bra/nelidandMalmstwm v. Sweden 
(nos. 8588/79 a n d 8589/79 , C o m m i s s i o n decis ion of 12 O c t o b e r 1982, 
Decis ions a n d R e p o r t s (DR) 29, p . 64) , in which they said t h a t the 
E u r o p e a n C o m m i s s i o n of H u m a n Righ t s had found t h a t t he compulsory 
sale of sha r e s wi th a n economic value did not c o n s t i t u t e a viola t ion of 
Ar t ic le 1 of Protocol No. 1. 

2. The applicant company 

87. T h e app l ican t c o m p a n y said t h a t execut ive counci l s ' powers to 
rat ify reso lu t ions a n d dec is ions of l imited- l iabi l i ty c o m p a n i e s were 
d e l e g a t e d by the S t a t e and s t r ic t ly r e g u l a t e d by d o m e s t i c legis la t ion. 
U n d e r U k r a i n i a n law execut ive councils were r e q u i r e d to observe t he 
ru l e of law w h e n p e r f o r m i n g the i r d u t i e s a n d to follow p r o c e d u r e s 
e s tab l i shed by law. T h e y w e r e , t he re fo re , not re l ieved from liabili ty in the 
exerc ise of the i r powers a n d could incur cons t i t u t iona l (by v i r tue of 
Art ic le 56 of t he C o n s t i t u t i o n ) or s t a t u t o r y liability. 

88 . T h e app l i can t c o m p a n y fu r the r a r g u e d tha t the bas is for the 
Execut ive Counci l ' s l iability was the c lause r e q u i r i n g it to t u r n down 
r e q u e s t s for ra t i f ica t ion by c o m p a n i e s of reso lu t ions a n d decis ions whose 
c o n t e n t or form was unlawful . A refusal by the execut ive council to ratify a 
c o r p o r a t e r e so lu t ion or decis ion was bu t one aspec t of the l iabili ty faced by 
c o m p a n i e s . However , t he c o m p a n y ' s liability did not exc lude liabili ty on 
the par t of the execut ive counci l , which was also u n d e r a d u t y to follow a 
specific p r o c e d u r e p r io r to ra t i f ica t ion. T h e s t a t u t e laid down, inter alia, a n 
exhaus t ive list of the d o c u m e n t s t h a t had to be lodged wi th t he execut ive 
counci l to enab le a reso lu t ion a l t e r i n g t he m e m o r a n d u m a n d ar t ic les of 
associa t ion or inc reas ing the cap i t a l to be ra t i f ied a n d t h u s va l ida ted . 
O n e of t he d o c u m e n t s t h a t had to be p r o d u c e d to the execut ive council 
was t he m i n u t e s of the m e e t i n g of s h a r e h o l d e r s in which the reso lu t ion 
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conce rned was a d o p t e d . T h a t d o c u m e n t h a d to be s igned by all t he 
s h a r e h o l d e r s . In the i n s t an t case , t he s i g n a t u r e s of individual s h a r e 
holders should also have been legal ised by a notary . However , the 
Execu t ive Counc i l had ra t i f ied all t h e decis ions a n d reso lu t ions for t h e 
increases in capi ta l and a l t e r a t i o n s to t he m e m o r a n d u m a n d ar t ic les of 
associa t ion of t he U k r a i n i a n c o m p a n y wi thou t r equ i r i ng p roduc t ion of 
t h e re levant m i n u t e s . In such c i r c u m s t a n c e s , t he Execu t ive Counci l 
should have t u r n e d down t h e r e q u e s t for ra t i f icat ion of the decisions and 
reso lu t ions . Its fai lure to exerc i se its s t a t u t o r y powers as a publ ic body to 
superv i se t h e act ivi t ies of a l imi ted- l iabi l i ty c o m p a n y r e n d e r e d it l iable. If 
execut ive counci ls mere ly ac ted as a r eg i s t r a t i on office, the i r supervisory 
powers would serve n o p u r p o s e . In add i t ion , u n d e r U k r a i n i a n law, an 
ac t ion could be b r o u g h t aga ins t a n execu t ive council in its capac i ty as " a 
public en t i ty respons ib le for its ac t s" , as c o m p e n s a t i o n for d a m a g e 
s u s t a i n e d as a resul t of the unlawful ac ts or omiss ions of execut ive 
counci ls was g u a r a n t e e d by b o t h s t a t u t e a n d the C o n s t i t u t i o n (Art ic le 56) . 

89. T h e appl ican t c o m p a n y s u b m i t t e d t h a t the Execut ive Counc i l had 
va l ida ted Sov t r ansav to -Lugansk ' s reso lu t ions a n d decis ions by illegally 
ra t i fying t h e m . It f u r t h e r m a i n t a i n e d t h a t of all t he publ ic bodies 
respons ib le for superv i s ing t he act ivi ty of l imited- l iabi l i ty c o m p a n i e s , t he 
most i m p o r t a n t was t he U k r a i n i a n Secur i t i es E x c h a n g e C o m m i s s i o n . T h e 
Secur i t i es E x c h a n g e C o m m i s s i o n had e x a m i n e d Sov t r ansav to -Lugansk ' s 
act ivi t ies in M a r c h 1998 and found a n u m b e r of b r e a c h e s of t h e 
legis la t ion in force by the company . However , its conclusion t h a t t he 
app l ican t c o m p a n y should i n t e r v e n e in t he p roceed ings h a d not been 
t a k e n in to account by t he a r b i t r a t i o n t r i buna l s . 

As r ega rds the G o v e r n m e n t ' s re fe rence to Bramelid and Malmstrdm, the 
app l ican t c o m p a n y po in ted out t h a t t he i n s t a n t case did no t conce rn " a 
compulsory sale of s h a r e s " , as the i n t e r f e r ence wi th its r ight to the 
peaceful en joyment of its possess ions was t he resu l t of its be ing depr ived 
of con t ro l of Sov t r ansav to -Lugansk ' s act ivi ty a n d a s s e t s . 

B. T h e C o u r t ' s a s s e s s m e n t 

1. Applicability of Article 1 of Protocol No. 1 

90. T h e C o u r t r e i t e r a t e s t h a t , u n d e r i ts s e t t l ed case-law, Art ic le 1 of 
Protocol No . 1 compr i se s t h r e e d is t inc t ru les : " T h e first ru le , set out in 
t he first s e n t e n c e of t he first p a r a g r a p h , is of a g e n e r a l n a t u r e and 
e n u n c i a t e s t he pr inciple of t he peaceful en joymen t of p rope r ty ; t h e 
second ru le , con ta ined in t he second s e n t e n c e of t he first p a r a g r a p h , 
covers depr iva t ion of possessions and subjects it to c e r t a i n condi t ions ; 
t h e th i rd ru le , s t a t e d in t he second p a r a g r a p h , recognises t h a t t h e 
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C o n t r a c t i n g S t a t e s a r e en t i t l ed , a m o n g s t o t h e r th ings , to con t ro l use of 
p r o p e r t y in acco rdance wi th t he g e n e r a l i n t e r e s t ... T h e t h r e e ru l e s a r e 
not , however , ' d i s t inc t ' in the sense of be ing u n c o n n e c t e d . T h e second 
a n d t h i r d rules a r e conce rned wi th pa r t i cu l a r i n s t ances of i n t e r f e r ence 
wi th t he r igh t to peaceful en joymen t of p r o p e r t y a n d should t he r e fo r e be 
c o n s t r u e d in t he light of the g e n e r a l pr inc ip le e n u n c i a t e d in the first r u l e " 
(Beyeler, c i ted above, § 98) . 

91 . T h e C o u r t observes t h a t it has a l r eady found in its admiss ib i l i ty 
decis ion in t he i n s t a n t case t h a t t he s h a r e s held by t h e app l i can t 
c o m p a n y u n d o u b t e d l y had a n economic value and cons t i t u t ed 
"possess ions" wi th in t he m e a n i n g of Ar t ic le 1 of Protocol No . 1. As t he 
G o v e r n m e n t do not d i spu t e t h a t t he app l i can t c o m p a n y was t h e owner of 
t h e s h a r e s conce rned , t h e C o u r t t he re fo re finds t h a t Ar t ic le 1 is 
app l icab le . 

92. T h e C o u r t also has to d e t e r m i n e which provision of Art ic le 1 is 
appl icab le in t he i n s t an t case . 

T h e C o u r t observes in t h a t c o n n e c t i o n t h a t "a c o m p a n y s h a r e is a 
complex th ing . It cert if ies t h a t t he ho lder possesses a s h a r e in the 
c o m p a n y t o g e t h e r wi th the c o r r e s p o n d i n g r igh ts . Th i s is not only an 
ind i rec t c la im on c o m p a n y asse t s bu t o t h e r r igh t s , especial ly vot ing 
r igh t s a n d the r igh t to inf luence t h e c o m p a n y , m a y follow the s h a r e " 
(Company S. and T. v. Sweden, no. 11189/84, C o m m i s s i o n decis ion of 
11 D e c e m b e r 1986, D R 50, p . 138). 

T h e C o u r t no tes t h a t in the p r e s e n t case the app l i can t company 
ini t ial ly he ld a 4 9 % s t a k e in Sov t r ansav to -Lugansk . Fol lowing r e p e a t e d 
increases in tha t c o m p a n y ' s s h a r e cap i ta l t he p e r c e n t a g e held by the 
app l ican t c o m p a n y was r educed from 49% to 20.7%. C o n s e q u e n t l y , t h e r e 
were c h a n g e s in the powers t h e app l i can t c o m p a n y exerc i sed as a 
s h a r e h o l d e r , t h a t is to say in i ts abi l i ty t o r u n the c o m p a n y a n d con t ro l i ts 
a s se t s . 

93 . In the light of t he c i r c u m s t a n c e s of t he case a n d hav ing r e g a r d to 
t he specia l n a t u r e of t he a p p l i c a n t company ' s possess ions , the C o u r t 
cons iders t h a t owing to t h e fac tua l a n d legal complex i ty of t h e p r e s e n t 
case it c a n n o t be classified in any specific ca t ego ry wi th in Art ic le 1 of 
Protocol No. 1. Accordingly, it cons iders it necessa ry to e x a m i n e the case 
in t h e l ight of t h e g e n e r a l ru le set ou t in t h a t Ar t ic le . 

2. Compliance with Article 1 of Protocol No. 1 

94. T h e C o u r t refers to t he t h r e e ru les c o n t a i n e d in Ar t ic le 1 of 
Protocol No . 1 (see p a r a g r a p h 90 above) . It observes t h a t in t h e i n s t a n t 
case t h e r e was no d i rec t dep r iva t ion by the d o m e s t i c a u t h o r i t i e s of t he 
appl ican t company ' s possessions a n d no in t e r f e r ence c o m p a r a b l e to such 
a depr iva t ion . 
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95. T h e C o u r t no tes t h a t t he app l i can t c o m p a n y ' s compla in t is t ha t 
the S t a t e failed to comply wi th its obl iga t ion to exerc ise effective control 
in acco rdance wi th the law over Sov t r ansav to -Lugansk ' s activity, thus 
a l lowing unlawful reso lu t ions to be a d o p t e d for inc reases in 
Sov t r ansav to -Lugansk ' s s h a r e capi ta l and a l t e r a t i o n s to its m e m o r a n d u m 
a n d ar t ic les of associa t ion a n d s u b s e q u e n t l y its w ind ing-up . 

T h e C o u r t no tes t h a t i ts jur isdict ion to verify compl i ance wi th the 
d o m e s t i c law is l imi ted (see Hakansson and Sturesson v. Sweden, j u d g m e n t of 
21 F e b r u a r y 1990, Ser ies A no. 171-A, p. 16, § 47) a n d tha t it is not its task 
t o t ake the p lace of the d o m e s t i c cour t s . It is p r imar i l y for the na t iona l 
a u t h o r i t i e s , notably t he cou r t s , to resolve p rob l ems of i n t e r p r e t a t i o n of 
d o m e s t i c legis lat ion (see Waite and Kennedy v. Germany [ G C ] , no. 26083/94, 
§ 54, E C H R 1999-1). 

N e v e r t h e l e s s , the C o u r t m u s t e x a m i n e w h e t h e r the decis ions of the 
d o m e s t i c cou r t s a n d t r i b u n a l s in t he i n s t an t case w e r e c o m p a t i b l e with 
the app l i can t company ' s r ight to the peaceful en joyment of its possessions. 

96. T h e C o u r t r e i t e r a t e s tha t by v i r tue of Art ic le 1 of t h e Conven t ion 
each C o n t r a c t i n g Pa r ty "shal l secure to everyone wi th in [its] ju r i sd ic t ion 
the r igh t s a n d f r eedoms def ined in ... [ the] C o n v e n t i o n " . T h e obl iga t ion to 
secu re the effective exerc ise of t he r igh t s def ined in t h a t i n s t r u m e n t may 
resu l t in posit ive obl iga t ions for t he S t a t e (see, a m o n g o t h e r a u t h o r i t i e s , 
X and Y v. Netherlands, j u d g m e n t of 26 M a r c h 1985, Ser ies A no. 9 1 , p. 11, 
§§ 22-23). In such c i r c u m s t a n c e s , the S t a t e canno t s imply r e m a i n passive 
and " t h e r e is ... no room to d i s t inguish b e t w e e n ac t s a n d omis s ions" (see, 
mutatis mutandis, Airey v. Ireland, j u d g m e n t of 9 O c t o b e r 1979, Ser ies A 
no. 32, p . 14, § 2 5 ) . 

As r e g a r d s t he r igh t g u a r a n t e e d by Art ic le 1 of Protocol No. 1, those 
posit ive obl iga t ions m a y en ta i l c e r t a i n m e a s u r e s necessa ry to p r o t e c t the 
r ight of p r o p e r t y (see, a m o n g o t h e r a u t h o r i t i e s a n d mutatis mutandis, Lopez 
Ostra v. Spain, j u d g m e n t of 9 D e c e m b e r 1994, Scr ies A no. 303-C, p . 55, 
§ 55) , even in cases involving l i t igat ion b e t w e e n individuals or compan ie s . 
Th i s m e a n s , in p a r t i c u l a r , t h a t the S t a t e s a r e u n d e r a n obl iga t ion to afford 
jud ic ia l p r o c e d u r e s t h a t offer the necessa ry p r o c e d u r a l g u a r a n t e e s and 
the re fo re enab le t he d o m e s t i c cour t s a n d t r i b u n a l s to ad jud ica te 
effectively and fairly any d i spu tes be tween pr iva te pe r sons . 

97. In the p r e s e n t case it is c lear t h a t t he C o u r t is not en t i t l ed to call 
in to ques t ion t he decis ions r e a c h e d by the U k r a i n i a n cou r t s and t r ibuna l s . 
I ts role is in s t ead to verify w h e t h e r t h e c o n s e q u e n c e s of the i r 
i n t e r p r e t a t i o n and appl ica t ion of t he d o m e s t i c law were c o m p a t i b l e wi th 
t he pr inc ip les laid down in the Conven t ion . In t h a t r e g a r d , the C o u r t can 
bu t point to t he ser ious p r o c e d u r a l s h o r t c o m i n g s it no ted above when 
e x a m i n i n g t h e c o m p l a i n t u n d e r Ar t ic le 6 § 1 of t he C o n v e n t i o n (see 
p a r a g r a p h s 71-82 above) . 
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T h e C o u r t cons iders t h a t t he unfa i r m a n n e r in which the p roceed ings 
in issue were c o n d u c t e d had a d i rec t impac t on t he app l i can t c o m p a n y ' s 
r ight to the peaceful en joyment of its possess ions , as it is i nd i spu tab le tha t 
t he refusal by t he t r i buna l s of fact to comply wi th the d i rec t ions of t he 
S u p r e m e A r b i t r a t i o n T r i b u n a l , coupled wi th t he cons ide rab le di f ferences 
of a p p r o a c h to the appl ica t ion a n d i n t e r p r e t a t i o n of the d o m e s t i c law 
b e t w e e n the var ious levels oi jur isdic t ion , m a d e the r e p e a t e d r e o p e n i n g 
of the p roceed ings in issue poss ible , t h u s c r e a t i n g p e r m a n e n t u n c e r t a i n t y 
abou t t he lawfulness of t he decis ions of Sov t r ansav to -Lugansk and the 
L u g a n s k Execut ive Counc i l . T h e i n t e rven t ions of t he S t a t e execut ive 
b r a n c h in t he jud ic ia l process cons iderably a d d e d to tha t u n c e r t a i n t y . 
Last ly , the m a n n e r in which the l i t igat ion e n d e d (see p a r a g r a p h 81 
above) does not a p p e a r to have been cons i s t en t wi th the S t a t e ' s 
ob l iga t ion to deal wi th t he app l i can t c o m p a n y ' s s i t ua t i on in as c o h e r e n t a 
m a n n e r as possible (see Beyeler, c i ted above, § 120). C o n s e q u e n t l y , t he 
app l i can t c o m p a n y had to cope wi th t h a t u n c e r t a i n t y d u r i n g the per iod in 
which its init ial s h a r e h o l d i n g was r educed , wi th t he c o n s e q u e n t c h a n g e s to 
its abil i ty to m a n a g e Sov t r ansav to -Lugansk a n d to cont ro l its a s se t s t h a t 
t ha t en ta i l ed (ibid., § 1 10). 

98. H a v i n g r ega rd to the foregoing, t he C o u r t finds tha t the m a n n e r in 
which the p roceed ings w e r e conduc t ed and ended , and the u n c e r t a i n t y in 
which the appl ican t c o m p a n y was left, upse t t he "fair b a l a n c e " t h a t has to 
be s t ruck be tween the d e m a n d s of t he publ ic i n t e r e s t a n d the need to 
p ro tec t the app l ican t c o m p a n y ' s r ight to t h e peaceful en joyment of its 
possess ions . C o n s e q u e n t l y , the S t a t e failed to comply wi th its obl igat ion 
to secure to t he app l ican t c o m p a n y the effective en joyment of i ts r ight of 
p rope r ty , as g u a r a n t e e d by Art ic le 1 of Protocol No. 1. 

T h e r e has accordingly b e e n a violat ion of t h a t provision. 

IV. A L L E G E D V I O L A T I O N O F A R T I C L E 14 O F T H E C O N V E N T I O N 

99. T h e app l ican t c o m p a n y cons idered t h a t it had b e e n subjec ted to 
d i sc r imina to ry t r e a t m e n t by t he U k r a i n i a n a u t h o r i t i e s , which h a d sought 
to "defend the i n t e r e s t s of U k r a i n i a n n a t i o n a l s " by p r o t e c t i n g t he r igh ts of 
the U k r a i n i a n c o m p a n y to t h e d e t r i m e n t of t h e r igh t s of the Russ ian 
company . In t h a t connec t ion , it re l ied on Ar t ic le 14 of t he C o n v e n t i o n , 
which provides : 

' 'The e n j o y m e n t of the r ights and f r e e d o m s set forth in [ the ] C o n v e n t i o n shall be 

s ecured wi thout d i s c r i m i n a t i o n on any g r o u n d such as s e x , race , co lour , l a n g u a g e , 

re l ig ion, pol it ical or o t h e r op in ion , na t iona l or social or ig in , a s soc ia t ion w i t h a nat iona l 

minor i ty , property , birth or o t h e r s t a t u s . " 

100. T h e G o v e r n m e n t said t h a t t he app l ican t c o m p a n y h a d b r o u g h t 
p roceed ings in the t r i buna l wi th a view to cha l l eng ing the public 
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a u t h o r i t i e s ' ac t ions and t h a t t he app l i can t company ' s t r e a t m e n t by the 
d o m e s t i c cou r t s a n d t r i b u n a l s h a d not b e e n d i sc r imina to ry . T h e y fu r the r 
a r g u e d tha t the app l i can t c o m p a n y had provided insufficient in fo rmat ion 
to s u b s t a n t i a t e i ts compla in t u n d e r Ar t ic le 14 of t he Conven t ion . 

101. In the light of its f indings u n d e r Art ic le 6 § 1 of the Conven t ion 
and Art ic le 1 of Protocol No. 1, t he C o u r t cons iders tha t t h e r e is no need 
for any s e p a r a t e e x a m i n a t i o n of t he issue w h e t h e r the app l i can t c o m p a n y 
was d i s c r i m i n a t e d aga ins t on the g r o u n d s of its na t iona l i ty , c o n t r a r y to 
Art ic le 14 of the Conven t ion . 

V. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

102. Ar t ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has b e e n a v io la t ion of the C o n v e n t i o n or the Protocols 
t h e r e t o , and if the internal law o f the H i g h C o n t r a c t i n g Party c o n c e r n e d a l lows only 
part ial reparat ion to be m a d e , the Court shal l , if neces sary , afford just sa t i s fac t ion to 
the injured party." 

103. T h e app l i can t c o m p a n y s u b m i t t e d , firstly, t h a t t he m e a s u r e of 
j u s t sat isfact ion had to be assessed in t he l ight of the specific n a t u r e of 
t he asse t s it had held, n a m e l y c o m p a n y s h a r e s . As it had had a 49% 
s h a r e h o l d i n g in Sov t r ansav to -Lugansk , it was en t i t l ed to 4 9 % of 
Sov t r ansav to -Lugansk ' s a s se t s , to m a n a g e it a n d cont ro l its a s se t s , a n d to 
d iv idends . As a resu l t of the r educ t i on in t he value of its sha r eho ld ing , its 
abil i ty to m a n a g e Sov t r ansav to -Lugansk had b e e n cons iderably 
d imin i shed and , consequen t ly , it had lost cont ro l of bo th the company ' s 
act ivi ty and asse t s . Subsequen t l y , hav ing been depr ived of the possibility 
of in f luenc ing Sov t r ansav to -Lugansk ' s decis ions abou t i ts a s se t s , it had 
been u n a b l e to p reven t the c o m p a n y m a n a g e m e n t from e n g a g i n g in a 
mass ive sale of i ts a s se t s a t cons ide rab le u n d e r v a l u e . C o n s e q u e n t l y , as a 
resu l t of the il legal ac t ions of the company ' s m a n a g e m e n t a n d the 
Lugansk Execut ive Counc i l , not only had the app l i can t company ' s 
s h a r e h o l d i n g fallen from 49% to 20.7%, t h e r e h a d also been a 
cons ide rab le d i m i n u t i o n of t he c o m p a n y ' s a s se t s . Finally, following the 
w ind ing -up of Sov t r ansav to -Lugansk , t he p a y m e n t received by the 
app l ican t c o m p a n y h a d not been in p ropo r t i on to its ini t ial 49% 
sha reho ld ing . 

104. T h e app l ican t c o m p a n y s u b m i t t e d t h a t , in the light of the 
c i r c u m s t a n c e s of the case , it was en t i t l ed to seek from the S t a t e , 
pecun ia ry d a m a g e caused by the violat ion of its r ight of p roper ty , 
r e i m b u r s e m e n t of t he value of its ini t ial 4 9 % s h a r e h o l d i n g in 
Sov t r ansav to -Lugansk less 9,200 U n i t e d S t a t e s dol lars ( U S D ) , be ing the 
p a y m e n t it had received on the wind ing-up . It sough t U S D 14,921,674 
u n d e r this head . 
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It also sought U S D 1,388,000 in r e i m b u r s e m e n t of t he d iv idends to 
which it would have been en t i t l ed by v i r tue of its 49% sha reho ld ing . 

105. T h e app l i can t c o m p a n y c l a i m e d U S D 300,000 in respec t of t he 
violat ion of its r igh t s g u a r a n t e e d by Ar t ic le 6 § 1 of t he Conven t ion . 

106. It said t h a t as a resu l t of the unlawful ac ts of Sov t ransav to -
Lugansk ' s m a n a g e m e n t and the S t a t e , it had lost cont ro l of t he act ivi ty 
a n d asse t s of one of t he bes t i n t e r n a t i o n a l t r a n s p o r t c o m p a n i e s in 
E u r o p e . Fol lowing t h e wind ing -up of Sov t r ansav to -Lugansk , it h a d lost a 
huge m a r k e t in U k r a i n e a n d overseas . It s u b m i t t e d t h a t t he loss of such a 
m a r k e t a n d the i n t e r m i n a b l e l i t iga t ion in the U k r a i n i a n cour t s had 
caused e n o r m o u s d a m a g e to its r e p u t a t i o n as an i n t e r n a t i o n a l t r a n s p o r t 
company . It sough t U S D 1 mill ion in respect of non-pecun ia ry d a m a g e . 

107. The appl ican t c o m p a n y sough t U S D 153,470 for costs i n c u r r e d in 
t he d o m e s t i c cou r t s a n d before the C o u r t , r e p r e s e n t i n g its l awyers ' 
expenses and fees a n d sundry costs . 

108. It did, however , say t h a t it was p r e p a r e d to e x a m i n e a l t e rna t i ve 
proposa ls from the S t a t e for r e p a r a t i o n of the d a m a g e t h a t had been 
caused by the violat ion of i ts r i gh t s u n d e r the C o n v e n t i o n a n d its 
Protocols . 

109. T h e G o v e r n m e n t said a t the ou t se t t h a t t he m e t h o d used by the 
app l i can t c o m p a n y to ca lcu la te t h e va lue of Sov t r ansav to -Lugansk ' s a s se t s 
a n d to assess t he p e c u n i a r y d a m a g e was incorrec t . T h e y a d d e d tha t the 
app l i can t c o m p a n y could not c la im r e p a r a t i o n for pecun ia ry d a m a g e , as 
it had a l ready received c o m p e n s a t i o n w h e n Sov t r ansav to -Lugansk was 
wound up, and t h a t no d o m e s t i c cour t had found any violat ion of its r ight 
of p rope r ty . 

1 10. As to t he app l i can t c o m p a n y ' s c la ims for r e p a r a t i o n for non-
pecun ia ry d a m a g e , t he G o v e r n m e n t sa id they were u n f o u n d e d . T h e 
app l ican t c o m p a n y could not asser t t h a t it h a d lost a m a r k e t as a resu l t 
of Sov t r ansav to -Lugansk be ing w o u n d up , as it had never been the owner 
of the company . Added to which , t h e loss of a m a r k e t could u n d e r no 
c i r c u m s t a n c e s be r e g a r d e d as non -pecun ia ry d a m a g e . 

111. As to t he appl ican t c o m p a n y ' s c la im for r e p a r a t i o n for d a m a g e 
caused by the a l leged viola t ion of Art ic le 6 § 1 of the C o n v e n t i o n , t he 
G o v e r n m e n t a r g u e d t h a t t h e r e was no d i rec t link b e t w e e n the a l leged 
violat ion and the s t a t e d d a m a g e . It was impossible to a s se r t t h a t t he 
d o m e s t i c c o u r t s ' decis ions would have b e e n different had t h e r e b e e n n o 
violat ion of Art ic le 6 § 1. T h e G o v e r n m e n t a lso c o n t e n d e d t h a t a finding 
by the C o u r t of a violat ion of t h e app l i can t c o m p a n y ' s r igh t s u n d e r 
Art ic le 6 § 1 would c o n s t i t u t e sufficient r e p a r a t i o n . 

1 12. T h e G o v e r n m e n t left t he issue of t he appl ican t c o m p a n y ' s c l a ims 
for r e i m b u r s e m e n t of the i r l awyers ' costs and expenses to the C o u r t ' s 
d i sc re t ion . T h e y never the le s s po in ted ou t t h a t the a m o u n t sough t by t he 
appl icant c o m p a n y was , in the i r view, e x o r b i t a n t , at any r a t e by r e fe rence 
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to p reva i l ing r a t e s in U k r a i n e . T h e y a d d e d t h a t t h e app l i can t c o m p a n y 
had not furn ished any vouchers . 

113. In the c i r c u m s t a n c e s of t he case , the C o u r t cons iders t h a t the 
issue of the app l i ca t ion of Art ic le 41 of the C o n v e n t i o n is not r eady for 
decision. C o n s e q u e n t l y , it dec ides to rese rve it a n d to fix t he s u b s e q u e n t 
p r o c e d u r e in the l ight of the possibili ty of an a g r e e m e n t be tween the 
r e s p o n d e n t S t a t e and the app l ican t c o m p a n y (Rule 75 § I of the Rules of 
C o u r t ) . T h e C o u r t accords the pa r t i e s six m o n t h s to t h a t end . 

1. Dismisses u n a n i m o u s l y t h e G o v e r n m e n t ' s p r e l i m i n a r y object ion; 

2. Holds u n a n i m o u s l y t h a t t h e r e has b e e n a violat ion of Art ic le 6 § 1 of the 
Conven t ion ; 

3. Holds by six votes to one tha t t h e r e has been a viola t ion of Art ic le 1 of 
Protocol No. 1; 

4. Holds u n a n i m o u s l y t h a t it is u n n e c e s s a r y to e x a m i n e sepa ra t e ly 
w h e t h e r the app l i can t c o m p a n y has been subjec ted to d i sc r imina t ion 
on the g r o u n d s of na t iona l i ty , c o n t r a r y to Ar t ic le 14 of t he Conven t ion ; 

5. Holds u n a n i m o u s l y t h a t the ques t i on of t he app l ica t ion of Art ic le 41 of 
the C o n v e n t i o n is not r e a d y for decision; accordingly, 
(a) reserves the said q u e s t i o n in whole ; 
(b) invites t he G o v e r n m e n t a n d the app l i can t c o m p a n y to notify the 
C o u r t of any a g r e e m e n t t h a t t hey m a y reach ; 
(c) reserves t he fu r the r p r o c e d u r e a n d delegates to the P r e s i d e n t of the 
C h a m b e r t he power to fix t he s a m e if need be . 

D o n e in F rench , a n d notif ied in wr i t i ng on 25 J u l y 2002, p u r s u a n t to 
Rule 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

In acco rdance wi th Art ic le 45 § 2 of t h e C o n v e n t i o n a n d Ru le 74 § 2 of 
the Rules of C o u r t , t he pa r t ly c o n c u r r i n g a n d pa r t ly d i s s en t i ng opinion of 
M r C a b r a i B a r r e t o is a n n e x e d to this j u d g m e n t . 

F O R T H E S E R E A S O N S , T H E C O U R T 

Vincen t BERGER 
R e g i s t r a r 

G e o r g RESS 
Pres iden t 

G.R. 
V . B . 
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P A R T L Y C O N C U R R I N G A N D P A R T L Y D I S S E N T I N G 

O P I N I O N O F J U D G E C A B R A L B A R R E T O 

(Translation) 

I have difficulty in following p a r t of t he major i ty ' s r e a son ing . 
1. As r e g a r d s the compla in t conce rn ing the impar t i a l i t y and 

i n d e p e n d e n c e of t he t r i b u n a l s (Art icle 6 § 1 of the C o n v e n t i o n ) , I ag r ee 
t h a t , in view of t h e i n t e rven t ion of t h e execut ive b r a n c h of t h e S t a t e in 
t he jud ic ia l process , the app l i can t c o m p a n y ' s case was not e x a m i n e d by a 
t r i buna l offering all the g u a r a n t e e s r e q u i r e d by Art ic le 6. 

T h e r e has the re fo re been a violat ion of Art ic le 6 § 1 of t he C o n v e n t i o n . 
2. I would be t he first to a d m i t t h a t t he object ion (протест ) p r o c e d u r e 

c o n s t i t u t e s one of t he mos t ser ious and f lagrant violat ions of t he res judicata 
ru l e , which is i tself o n e of t h e ma jo r founda t ions of a d e m o c r a t i c society 
based on the rule of law, as r e q u i r e d by the Conven t ion . 

However , owing to the appl ican t c o m p a n y ' s own conduc t , I he s i t a t e to 
find t h a t it m a y still be r e g a r d e d as a v ic t im of a b r e a c h of t h a t ru le . 

Allow m e to exp la in . 
By two j u d g m e n t s of 12 J a n u a r y 1999 a bench of t he S u p r e m e 

A r b i t r a t i o n T r i b u n a l d i smissed a p p e a l s by t he app l ican t c o m p a n y . O n c e 
those j u d g m e n t s had b e c o m e final, the p roceed ings ended . 

T h e proceedings in issue were r eopened following an objection by the 
Pres iden t of the S u p r e m e Arb i t r a t ion T r i b u n a l a t the express r eques t of 
the appl icant company in F e b r u a r y 1999 (see p a r a g r a p h 33 of the j u d g m e n t ) . 

It is t r u e t h a t t h e r e was s u b s e q u e n t l y a fu r the r object ion, by t he 
U k r a i n i a n A t t o r n e y - G e n e r a l ' s Office, aga ins t t h e decis ions t h a t w e r e 
favourable to the app l i can t company . 

However , this was as a resul t of t he app l i can t company ' s ini t ial conduc t 
and , t he re fo re , in my opinion, it c a n n o t escape appl ica t ion of t he pr inciple 
"nemini licet venire contra factum proprium" (no one m a y set h imse l f in 
con t r ad ic t ion to his own previous c o n d u c t ) . 

3 . T h e finding of a viola t ion of Ar t ic le 1 of Protocol No. 1 is based on 
the s a m e m a t t e r s t h a t led t he C o u r t to find a viola t ion of Ar t ic le 6 § 1. 

T h e app l ican t company ' s c o m p l a i n t s u n d e r Art ic le 1 of Protocol No . I 
a r e t he s a m e as t hose a l r eady e x a m i n e d by the C o u r t u n d e r Art ic le 6 § 1, 
in respec t of which it found a violat ion. 

In t he se c i r c u m s t a n c e s , it s e e m s to me t h a t it is u n n e c e s s a r y to e x a m i n e 
w h e t h e r t h e r e has also been a violat ion of Art ic le 1 of Protocol No. 1 in t he 
i n s t an t case . 

Th i s is t he only r eason for my not c o n c u r r i n g wi th t he major i ty on this 
poin t . 
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SOMMAIRE1 

Obligation de se mettre en état la veille de l'audience devant la Cour de 
cassation sous peine de déchéance du pourvoi 

Article 6 § 1 

Accès à un tribunal - Procédure pénale - Procédure criminelle — Obligation de se mettre en état 
la veille de l'audience devant la Cour de cassation sous peine de déchéance du pourvoi — 
Déchéance du droit de se pourvoir en cassation - Demande de dispense de mise en état 

Article 2 du Protocole n° 7 

Réexamen d'une condamnation et d'une peine - Pourvoi en cassation - Requérant déchu de son 

pourvoi en cassation contre un arrêt d'une cour d'assises 

* 
* * 

Le requérant fut déclaré coupable par la cour d'assises de complicité de crimes 
contre l 'humanité et condamné à dix ans de réclusion. Ayant formé un pourvoi en 
cassation contre cet arrêt, il lui fut notifié qu'il devait, préalablement à l'examen 
de son pourvoi, satisfaire à l'obligation légale de «mise en état». Cette obligation, 
prévue par l'article 583 du code de procédure pénale - actuellement supprimée - , 
exigeait que les personnes condamnées à une peine de prison d'une durée 
supérieure à un an se constituent prisonnières au plus tard la veille de l'examen 
de leur pourvoi par la Cour de cassation, sauf à obtenir une dispense de se 
soumettre à cette obligation. Arguant notamment de son âge avancé et de son 
état de santé, le requérant sollicita une dispense de mise en état. Celle-ci lui fut 
refusée au motif que son état de santé n'apparaissait pas incompatible avec une 
détention sous le régime de l'hospitalisation dans un service de cardiologie. Le 
requérant ne se mit pas en état et quitta la France pour aller se réfugier en 
Suisse. Il fut par conséquent déclaré déchu de son pourvoi. 

1. Article 6 § 1 : dans l'arrêt Khalfaoui c. France, la Cour a jugé que la déchéance du 
pourvoi en cassation du requérant, faute de s'être mis en état et d'en avoir obtenu 
la dispense, méconnaissait le droit d'accès à un tribunal. Le Gouvernement estime 
que cette affaire se distingue de l'arrêt Khalfaoui, en ce qu'il concernait une 
procédure correctionnelle, alors que dans la présente espèce il s'agit d'une 
procédure criminelle. Or l'approche de l 'arrêt Khalfaoui a été confirmée par la 
Cour dans l'affaire Krombach c. France, concernant une procédure criminelle. En 
outre, le respect de la présomption d'innocence, combiné avec l'effet suspensif du 

1. R é d i g é par le gref fe , il ne lie pas la C o u r . 
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pourvoi, s'oppose à l'obligation pour un accusé libre de se constituer prisonnier, 
quelle que soit la durée de son incarcération. Le fait que le requérant a été 
poursuivi et condamné pour complicité de crimes contre l 'humanité ne le prive 
pas de la garantie des droits et libertés de la Convention. De plus, les 
circonstances de l'affaire Eliazer c. Pays-Bas — invoquées par le Gouvernement -
sont différentes car dans cette affaire le requérant n'avait aucune obligation de 
se constituer prisonnier pour que la procédure faisant suite à son opposition 
puisse se dérouler devant la cour d'appel et, d 'autre part, la voie du recours en 
cassation lui était ouverte dès lors qu'il choisissait de comparaître à la procédure 
d'opposition. Il n'y a donc aucune raison de s'écarter de la conclusion à laquelle la 
Cour est arrivée dans l'arrêt Khalfaoui. Partant, le requérant a subi une atteinte 
excessive à son droit d'accès à un tribunal et donc à son droit à un procès écpjitable. 
Conclusion : violation (unanimité). 

2. Article 2 du Protocole n" 7: quant au grief du requérant selon lequel il aurait 

été prive de son droit de faire examiner par une juridiction supérieure, la 
déclaration de culpabilité et sa condamnation, la Cour a déjà eu l'occasion de 

reconnaître que le système français en vigueur au moment des faits était en 
principe compatible avec l'article 2 du Protocole n" 7. 
Conclusion: non-violation (unanimité). 

Article 41 : la Cour alloue une somme pour frais et dépens. 

J u r i s p r u d e n c e ci tée par la C o u r 

Koch c. Allemagne, n" 1270/61, décision de la Commission du 8 mars 1962, Annuaire 5 

Poitrimol c. France, arrêt du 23 novembre 1993, série A n" 277-A 
Omar c. France, arrêt du 29 juillet 1998, Recueil des arrêts et décisions 1998-V 
Guérin c. France, arrêt du 29 juillet 1998,Recueil 1998-V 

Khalfaoui c. France, n" 34791/97, CEDH 1999-IX 
Krombach c. France, n" 2973 1/96, CEDH 2001-11 
Eliazer c. Pays-Bas, n" 38055/97, CEDH 2001-X 

Goth c. France, n" 53613/99, 16 mai 2002 
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En Eaf fa ire P a p o n c. F r a n c e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en u n e c h a m b r e c o m p o s é e de : 

M. C L . ROZAKIS,président, 

M'™' F . T U L K E N S , 

M M . J . - P . COSTA, 

G. BONELLO, 

P. LORENZEN, 

M N U ' N . VAJIC, 

M . A . K O V L E R , juges, 

et de M . E. FRIBERGH, greffier de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil le 4 ju i l le t 2002, 

R e n d l ' a r r ê t q u e voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n° 54210/00) d i r igée 

con t r e la R é p u b l i q u e f rançaise et d o n t u n r e s so r t i s san t de cet E t a t , 

M. M a u r i c e P a p o n («le r e q u é r a n t » ) , a saisi la C o u r le 1 4 j a n v i e r 2000 en 

v e r t u de l 'ar t ic le 34 de la C o n v e n t i o n de s auvega rde des Dro i t s de 

l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é d e v a n t la C o u r pa r M'' L. A r g a n d , 

avocat à G e n è v e , et M e J . -M. V a r a u t , avocat à Par i s . Le g o u v e r n e m e n t 

f rançais («le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r M""' M. D u b r o c a r d , 

sous-d i rec t r ice des droi t s de l ' h o m m e au m i n i s t è r e des Affaires 

é t r a n g è r e s , en qua l i t é d ' a g e n t e . 

3. Le r e q u é r a n t soulevai t divers griefs t i rés de la d u r é e de la p r o c é d u r e 

péna le à son e n c o n t r e , de son défaut d ' é q u i t é , du non- respec t des pr inc ipes 

de p r é s o m p t i o n d ' innocence et de non- ré t roac t iv i t é de la loi péna l e . Il 

invoqua i t é g a l e m e n t le défau t d 'accès à la C o u r de cassa t ion en ra ison de 

la d é c h é a n c e de son pourvoi et l ' absence d ' un double d e g r é de ju r id ic t ion . 

4. La r e q u ê t e a é té a t t r i b u é e à la t ro i s i ème sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é té cons t i tuée 

c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t . 

5. Le 1 e r n o v e m b r e 2001 , la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a é té 

a t t r i b u é e à la p r e m i è r e sec t ion a ins i r e m a n i é e (ar t ic le 52 § 1). 

6. P a r une décision du 15 n o v e m b r e 2001 , la C o u r a déc la ré recevables 

les griefs du r e q u é r a n t c o n c e r n a n t le dé fau t d 'accès à la C o u r de cassa t ion 

1. Note du greffe : la déc i s ion est publ i ée sous forme d 'extra i t s d a n s le recuei l C E D H 2001 -XII. 
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en ra ison de la d é c h é a n c e de son pourvoi et l ' absence de doub le d e g r é de 

ju r id i c t ion . Elle a déc la ré i r recevable les neu f a u t r e s griefs c o n s t i t u a n t le 

su rp lus de la r e q u ê t e . 

7. T a n t le r e q u é r a n t que le G o u v e r n e m e n t ont déposé des 

observa t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Le r e q u é r a n t , né en 1910, est a c t u e l l e m e n t d é t e n u à la ma i son 

d ' a r r ê t de la S a n t é à Par i s . 

9. De ma i 1942 à aoû t 1944, le r e q u é r a n t occupa i t les fonctions de 

sec ré t a i r e g é n é r a l de la p ré fec tu re de la G i r o n d e , sous l ' au to r i t é d u 

préfe t Saba t i e r . 

10. Aprè s la L ibé ra t ion , selon les chiffres fournis pa r le r e q u é r a n t , p lus 

de 30 000 fonc t ionna i res ayan t servi sous l ' O c c u p a t i o n furent s anc t ionnés 

tand is q u e p lus ieurs mil l iers de p e r s o n n e s furent exécu t ée s , off iciel lement 

et of f ic ieusement . 

11. D a n s un avis d a t é d u 6 d é c e m b r e 1944, le comi t é d ' é p u r a t i o n du 

m i n i s t è r e de l ' I n t é r i eu r e s t i m a que , b ien q u ' a y a n t occupé des fonctions 

officielles sous le r é g i m e de Vichy, le r e q u é r a n t avai t man i f e s t é u n e 

a t t i t u d e favorable à la Rés i s t ance , et p roposa son m a i n t i e n d a n s ses 

fonct ions. Il fut donc m a i n t e n u à son poste de d i r e c t e u r de cab ine t de 

G a s t o n Cus in , c o m m i s s a i r e de la R é p u b l i q u e de B o r d e a u x . 

12. N o m m é au r a n g de préfe t et affecté en Cor se dès 1947, il fut p réfe t 

de police de Pa r i s de 1958 à 1966. D é p u t é de 1968 à 1978, il fut m a i r e de 

S a i n t - A m a n d - M o n t r o n d de 1971 à 1988. Il occupa les fonctions de 

p ré s iden t de la commiss ion des f inances de l 'Assemblée na t i ona l e de 

1972 à 1973, puis d e r a p p o r t e u r g é n é r a l du b u d g e t j u s q u ' e n 1978. Il fut 

m i n i s t r e du B u d g e t de 1978 à 1981. 

13. Le 6 ma i 1981, e n t r e les deux tours de l 'é lect ion p rés iden t i e l l e , 

l ' h e b d o m a d a i r e Le Canard enchaîné pub l ia le p r e m i e r d ' u n e sér ie d ' a r t i c les 

d a n s lesquels le r e q u é r a n t , a lors m i n i s t r e du B u d g e t , é ta i t mis en cause 

q u a n t à son c o m p o r t e m e n t p e n d a n t la Seconde G u e r r e mond ia l e . 

14. Le r e q u é r a n t d e m a n d a au C o m i t é d 'ac t ion de la Rés i s t ance la mise 

en place d 'un j u r y d ' h o n n e u r c h a r g é d ' a p p r é c i e r son c o m p o r t e m e n t sous 

l 'occupat ion a l l e m a n d e . Le 15 d é c e m b r e 1981, a p r è s avoir e n t e n d u son 

s u p é r i e u r h i é r a r c h i q u e d i rec t , M a u r i c e Saba t i e r , qu i déc l a r a « a s s u m e r 

l ' en t i è re r e sponsab i l i t é de la r ép ress ion ant i ju ive d a n s le ressor t de sa 

p r é f e c t u r e » , le j u r y d ' h o n n e u r r end i t u n e s e n t e n c e d o n n a n t ac te au 

r e q u é r a n t de son a p p a r t e n a n c e à la Rés i s t ance à c o m p t e r de j a n v i e r 

1943, mais conc luan t « q u ' a u nom m ê m e des pr inc ipes qu ' i l croyait 
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dé fend re et faute d 'avoir é té m a n d a t é p a r u n e a u t o r i t é qual i f iée de la 

Rés i s t ance p o u r d e m e u r e r à son pos te , il a u r a i t dû d é m i s s i o n n e r de ses 

fonctions de sec ré t a i r e g é n é r a l de la G i ronde en ju i l l e t 1942». 

15. Le 8 d é c e m b r e 1981, une p la in te avec cons t i tu t ion de pa r t i e civile 

c o n c e r n a n t la d é p o r t a t i o n de huit pe r sonnes , a r r ê t é e s p a r la police 

française à Bordeaux , i n t e r n é e s à B o r d e a u x puis au c a m p de D r a n c y avant 

d ' ê t r e d é p o r t é e s et e x t e r m i n é e s à Auschwitz , fut déposée pa r M" Bou lange r 

con t re le r e q u é r a n t des chefs de c r ime con t re l ' h u m a n i t é , complici té 

d ' a s sass ina t s et abus d ' au to r i t é . Six a u t r e s p la in tes avec cons t i tu t ion de 

pa r t i e civile c o n c e r n a n t dix-sept a u t r e s vic t imes de d é p o r t a t i o n s furent 

déposées en m a r s et avril 1982 pa r M1' Serge Klarsfeld, par ai l leurs 

p rés iden t d e l 'associat ion des «Fils et filles de dépo r t é s juifs de F r a n c e » . 

Pour c h a c u n e de ces sept p la in tes , le p a r q u e t de B o r d e a u x requi t 

l ' ouver tu re d ' une in format ion le 29 ju i l le t 1982. 

A. La p r o c é d u r e d ' i n s t r u c t i o n 

16. Le 19 j a n v i e r 1983, le r e q u é r a n t fut inculpé de c r imes con t re 

l ' h u m a n i t é p a r le p r e m i e r j u g e d ' i n s t ruc t i on p rès le t r i buna l de g r a n d e 

ins t ance de B o r d e a u x . 

17. Le 22 février 1984, le j u g e d ' i n s t ruc t i on o r d o n n a u n e exper t i se 

h i s to r ique confiée à t rois h i s to r iens . Le r a p p o r t d ' expe r t i s e fut déposé le 

11 j a n v i e r 1985. 

18. E n t r e - t e m p s , le 23 m a i 1983, le j u g e d ' i n s t ruc t i on avai t p rocédé à 

l ' audi t ion en qua l i t é de t é m o i n n o t a m m e n t d e M a u r i c e Saba t i e r , p réfe t de 

la G i r o n d e à l ' époque des faits . O r l ' ancien a r t ic le 681 du code de 

p r o c é d u r e p é n a l e 1 prévoi t q u e l o r s q u ' u n fonc t ionna i re ou u n m a i r e est 

suscept ib le d ' ê t r e inculpé pour u n c r i m e ou un déli t c o m m i s dans 

l 'exercice d e ses fonct ions, le p r o c u r e u r de la R é p u b l i q u e doit d ' abord 

saisir la c h a m b r e c r imine l le de la C o u r de cassa t ion d ' u n e r e q u ê t e en 

dés igna t ion de la j u r i d i c t i on qui p o u r r a ê t r e c h a r g é e de l ' ins t ruc t ion . 

19. Le non- respec t de ce t t e fo rmal i té c o n s t i t u a n t une nul l i té sub

s tan t i e l l e d ' o r d r e publ ic , c o n f o r m é m e n t à l 'ar t ic le 171 du code de procé

d u r e p é n a l e , la C o u r de cassa t ion , pa r un a r r ê t du 11 février 1987, déc l a r a 

nuls tous les ac tes de p o u r s u i t e et d ' i n s t r u c t i o n accompl is ap rès le 5 janvier 

1983 c o m m e é m a n a n t d ' un m a g i s t r a t i n c o m p é t e n t , y compr i s l ' inculpa

t ion d u r e q u é r a n t , et dés igna la c h a m b r e d ' accusa t ion de la cour d ' appe l 

de B o r d e a u x p o u r poursu iv re l ' ins t ruc t ion . 

20. Pa r un a r r ê t du 4 aoû t 1987, la c h a m b r e d ' accusa t ion o r d o n n a la 

j onc t i on des sept p r o c é d u r e s ouve r t e s s u r les p l a in te s déposées avan t le 

5 j a n v i e r 1983, et o r d o n n a q u e l ' in format ion soit poursuiv ie , dé s ignan t 

1. A b r o g é par la loi du 4 j a n v i e r 1993. 



180 ARRÊT PAPON c. FRANCE 

pour y p rocéde r un consei l ler de la c h a m b r e d ' accusa t ion . P a r des a r r ê t s 

des 9 n o v e m b r e et 8 d é c e m b r e 1987, la c h a m b r e d ' accusa t ion c o n s t a t a le 

d é p ô t de trois nouvel les p la in te s avec cons t i t u t i on de p a r t i e civile 

i n t e r v e n a n t e p a r des associa t ions et déc ida leur v e r s e m e n t au dossier . 

U n e p l a in t e de d e u x p a r t i e s civiles de m a r s 1982 d o n n a encore lieu à un 

a r r ê t de dés igna t ion de ju r id i c t ion r e n d u p a r la c h a m b r e c r imine l le de la 

C o u r de cassa t ion le 9 d é c e m b r e 1987 et à u n a r r ê t du 28 j u i n 1988 de la 

c h a m b r e d ' accusa t ion o r d o n n a n t la j onc t i on de p r o c é d u r e s et con f i rman t 

la mission d ' i n s t ruc t i on du consei l ler . Le 2 février 1988, la c h a m b r e 

d ' accusa t ion pr i t ac te du dépô t d ' u n e nouvel le p la in te avec cons t i tu t ion 

de p a r t i e civile i n t e r v e n a n t e , d a t é e d u 24 ju i l l e t 1987, et déc ida de la 

ve r se r au dossier . 

21 . P a r u n a r r ê t du 5 j a n v i e r 1988, la c h a m b r e d ' accusa t ion re j e t a la 

d e m a n d e d ' expe r t i s e h i s to r ique formée pa r le m i n i s t è r e publ ic . 

22. Les 8 ju i l l e t et 20 oc tobre 1988 r e s p e c t i v e m e n t , le r e q u é r a n t et 

M a u r i c e S a b a t i e r furent inculpés de c r imes con t r e l ' h u m a n i t é . Ce 

d e r n i e r é t a n t d é c é d é le 19 avril 1989, la c h a m b r e d ' accusa t ion c o n s t a t a 

l ' ex t inc t ion de l 'act ion pub l ique à son e n c o n t r e le 6 février 1990. 

23. En février, j u in , oc tobre et d é c e m b r e 1988, de nouvelles associat ions 

in t e rv in ren t d a n s la p rocédure p a r voie de p la in tes avec cons t i tu t ion de 

pa r t i e civile, qu i furen t pr ises en c o m p t e p a r des a r r ê t s de la c h a m b r e 

d 'accusa t ion en février, m a r s , j u i n et novembre 1988, et en j anv ie r 1989. 

24. U n e a u t r e p la in te avec cons t i tu t ion de pa r t i e civile fut déposée les 

18 n o v e m b r e 1988 et 3 février 1989 par l 'associat ion des «Fils et filles des 

dépor t é s juifs de F r a n c e » . Elle visait non s e u l e m e n t le r e q u é r a n t et 

Maur i ce Saba t i e r mais aussi J e a n Leguay et R e n é Bousque t , tous deux 

anciens h a u t s fonct ionnai res ayan t r a n g de préfet du g o u v e r n e m e n t de 

Vichy, ainsi que N o r b e r t Techoueyres , commis sa i r e aux dé léga t ions 

jud ic ia i res à l ' époque des faits. P a r un a r r ê t d u 20 d é c e m b r e 1988, la 

c h a m b r e d ' accusa t ion avait déc la ré recevable p a r voie d ' in te rven t ion ce t t e 

cons t i tu t ion pour les faits dont elle é ta i t déjà r é g u l i è r e m e n t saisie et avait 

o rdonné pour le su rp lus c o m m u n i c a t i o n de celle-ci au p r o c u r e u r géné ra l . 

25. En appl ica t ion de l 'ar t icle 681 du code de p r o c é d u r e p é n a l e , ce t t e 

p la in te fut à l 'or igine d ' u n e nouvel le sais ine de la c h a m b r e c r imine l le de la 

C o u r de cassa t ion qui , pa r un a r r ê t du 26 avril 1989, dés igna à nouveau la 

c h a m b r e d ' accusa t ion de la cour d ' appe l de B o r d e a u x pour i n s t ru i r e ces 

faits nouveaux , m a i s la p la in te fut pa r la su i te d é c l a r é e i r recevable fau te 

de p a i e m e n t d e la cons igna t ion d a n s le déla i p resc r i t . 

26. N o r b e r t T e c h o u e y r e s et J e a n L e g u a y d é c é d è r e n t r e s p e c t i v e m e n t le 

4 avril 1989 et le 3 ju i l l e t 1989, avan t l eur incu lpa t ion , et l 'ac t ion pub l ique 

se t rouva donc é t e in t e à l eur éga rd . 

27. Le r e q u é r a n t fut i n t e r r o g é à q u a t r e repr i ses e n t r e le 31 ma i et le 

6 oc tobre 1989. Le 6 février 1990, la c h a m b r e d ' accusa t ion d é s i g n a un 

nouveau consei l ler p o u r poursu iv re l ' in format ion . 



ARRÊT PAPON c. FRANCE 181 

28. Le 16 m a i 1990, vingt nouvel les p la in tes avec cons t i t u t i on de pa r t i e 

civile c o n c e r n a n t des faits de d é p o r t a t i o n s c o m m i s en 1943 et 1944, non 

visés p a r les p r e m i è r e s p l a in t e s , furent déposées c o n t r e le r e q u é r a n t pa r 

M'' B o u l a n g e r pour le c o m p t e de p lus ieurs p e r s o n n e s phys iques . Tro i s d e 

ces cons t i t u t i ons de pa r t i e s civiles furen t déc l a rées recevables et versées 

au doss ier le 3 ju i l l e t 1990. Les d ix-sep t a u t r e s p l a in t e s v isant n o t a m m e n t 

des faits nouveaux pouvan t ê t r e i m p u t é s à R e n é Bousque t d o n n è r e n t lieu 

le 19 d é c e m b r e 1990 à d ix-sept a r r ê t s de la c h a m b r e c r imine l l e de la C o u r 

de cassa t ion d é s i g n a n t c o m m e ju r id i c t ion d ' i n s t ruc t i on la c h a m b r e 

d ' accusa t ion de la cour d ' appe l de B o r d e a u x . Aprè s r é i t é r a t i o n du 19 juin 

1991 et d i spense de cons igna t ion , ces p la in te s furent jo intes à la p r o c é d u r e 

pr inc ipa le pour ins t ruc t ion pa r des a r r ê t s de la c h a m b r e d ' accusa t ion de 

B o r d e a u x du 14 avril 1992. 

29. E n t r e - t e m p s , le 12 d é c e m b r e 1990 et le 21 m a i 1991, u n e a u t r e 

assoc ia t ion s 'é ta i t c o n s t i t u é e p a r t i e civile i n t e r v e n a n t e . C e t t e cons t i tu 

t ion fut déc l a r ée recevable p a r un a r r ê t du 20 oc tobre 1991. 

30. Le 19 m a r s 1992, le p r o c u r e u r g é n é r a l pr i t d ix-sept réqu is i to i res 

aux fins d ' i n fo rmer con t r e le r e q u é r a n t et R e n é B o u s q u e t . 

3 1 . Le 19 avril 1992, R e n é B o u s q u e t fut incu lpé de c r imes con t re 

l ' h u m a n i t é . Il fut assass iné pa r bal les d e v a n t son domici le le 8 juin 1993, 

ce qui e n t r a î n a l ' ex t inc t ion de l 'ac t ion pub l ique à son éga rd . 

32. Le 22 j u i n 1992, le r e q u é r a n t fit l 'objet d ' une incu lpa t ion 

supplé t ive du chef de c r imes con t r e l ' h u m a n i t é en ra ison des faits 

dénoncés d a n s les p la in tes du 16 m a i 1990. 

33 . P a r u n a r r ê t du 20 oc tobre 1992, la c h a m b r e d ' accusa t ion déc l a r a 

recevable la p la in te avec cons t i tu t ion de p a r t i e civile i n t e r v e n a n t e d ' u n e 

associa t ion . P a r m i les a u t r e s p e r s o n n e s m o r a l e s déjà c o n s t i t u é e s pa r t i e s 

civiles, c e r t a i n e s ayan t é t e n d u leurs p la in te s aux faits objet des a r r ê t s du 

14 avril 1992, la c h a m b r e d ' accusa t ion c o n s t a t a le dépô t de trois de ces 

p la in tes pa r un a r r ê t du 28 juin 1993, d ' u n e a u t r e p l a in t e le 7 j u i n 1994 

et de d e u x a u t r e s p a r a r r ê t du 20 j u i n 1995. 

34. E n t r e j u i n 1992 et ju i l l e t 1995, le consei l ler i n s t r u c t e u r e n t e n d i t 

des p a r t i e s civiles (environ t r en t e - t r o i s aud i t ions ) et des t émo ins 

(envi ron t r en te - s ix ) et effectua p lus d ' u n e t r e n t a i n e de d é p l a c e m e n t s 

d a n s des c e n t r e s d 'a rchives pour saisir des pièces . 

35. Le 3 m a i 1994, la c h a m b r e d ' accusa t ion re j e t a les réqu is i t ions du 

m i n i s t è r e publ ic t e n d a n t à ce q u e soit r e t i r é de la p r o c é d u r e l 'opuscule 

in t i tu lé « F o n c t i o n n a i r e sous l ' O c c u p a t i o n » , r e p r o d u i s a n t in extenso le 

r appor t d ' e x p e r t i s e h i s to r ique a n n u l é par la C o u r de cassa t ion le 

11 février 1987, qu i avai t é té publ ié par l 'avocat du r e q u é r a n t , M1' V a r a u t , 

en vue de d isculper son cl ient d e v a n t l 'opinion. C e m ê m e ouvrage avai t 

fait l 'objet d ' u n e diffusion aux p a r l e m e n t a i r e s en 1987 et avai t é té 

p rodui t d a n s le cad re d ' u n e p r o c é d u r e en d i f famat ion i n t e n t é e p a r le 

r e q u é r a n t con t re le m a g a z i n e Le Nouvel Observateur. 
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36. U n pourvoi fut formé con t r e cet a r r ê t , m a i s la r e q u ê t e du 

m i n i s t è r e publ ic t e n d a n t à faire d é c l a r e r son pourvoi i m m é d i a t e m e n t 

recevable fut re je tée p a r le p r é s iden t de la c h a m b r e c r imine l l e de la C o u r 

de cassa t ion le 10 j u i n 1994. 

37. Au t e r m e de l ' in format ion , le 28 jui l le t 1995, le dossier de la 

p r o c é d u r e fut c o m m u n i q u é au p r o c u r e u r géné ra l près la cour d 'appel de 

Bordeaux , qu i déposa son réquis i to i re le 19 d é c e m b r e 1995. D a n s ce 

réquis i to i re de 185 pages , le p r o c u r e u r géné ra l concluai t au non-lieu 

par t ie l pour ce qu i é ta i t d e l 'o rganisa t ion p a r le r e q u é r a n t des convois 

de s e p t e m b r e 1942, n o v e m b r e et d é c e m b r e 1943 et ma i 1944, à l 'ext inct ion 

de l 'act ion publ ique à l ' égard de René Bousque t , à la requal i f icat ion en 

complici té d ' en l èvemen t s et s éques t r a t i ons a rb i t r a i r e s et au renvoi devan t 

la cour d 'assises pour les convois de ju i l le t , août et oc tobre 1942 et j anv ie r 

1944. Il ne r e t ena i t pas le c r ime de complici té d ' assass ina t s . 

38 . Les 1" et 5 m a r s 1996, cinq a u t r e s assoc ia t ions d e m a n d è r e n t à ce 

qu ' i l l eur soit donné ac te de leur cons t i t u t i on de p a r t i e s civiles, ce qu i fut 

effectué d a n s l ' a r rê t de renvoi du 18 s e p t e m b r e 1996. 

39. La p r o c é d u r e suivie à la cour d ' appe l de B o r d e a u x du chef de 

c r i m e s con t r e l ' h u m a n i t é à l ' encon t re du r e q u é r a n t et de t rois a u t r e s 

p e r s o n n e s sur p la in te s avec cons t i tu t ion de pa r t i e civile de t r en te -c inq 

p e r s o n n e s phys iques et vingt associa t ions , d o n n a lieu à un a r r ê t de renvoi 

devan t la cour d 'ass ises r e n d u p a r la c h a m b r e d ' accusa t ion le 18 s e p t e m b r e 

1996. 

40. Il ressor t de ce t a r r ê t de 169 pages q u ' e n t r e le mois de j u i n 1942 et 

le mois d ' aoû t 1944, 1 560 p e r s o n n e s d 'o r ig ine ju ive , don t de n o m b r e u x 

en fan t s , r é p a r t i e s en dix convois, furent d é p o r t é e s au c a m p d 'Auschwi tz 

où la p l u p a r t d ' e n t r e elles p é r i r e n t , soit qu ' e l l e s y eus sen t subi des 

t r a i t e m e n t s i n h u m a i n s , soit qu 'e l les y eussen t é té e x t e r m i n é e s ; ce r t a in s 

de ces convois ava ien t é t é p r é c é d é s d ' a r r e s t a t i o n s mass ives d a n s la 

popu la t ion ju ive . 

4 1 . La c h a m b r e d ' a ccusa t i on re leva n o t a m m e n t q u e ces a r r e s t a t i o n s et 

i n t e r n e m e n t s i l légaux, o p é r é s à la d e m a n d e des a u t o r i t é s a l l e m a n d e s , 

a u r a i e n t é té réal isés avec le concours act i f du r e q u é r a n t , a lors s ec ré t a i r e 

g é n é r a l de la p ré fec tu re de G i r o n d e qui , en ve r tu des la rges dé l éga t ions de 

pouvoirs consen t i e s p a r le préfe t rég iona l , avait a u t o r i t é t a n t su r les 

services p ré fec to raux q u e su r les services de police et de g e n d a r m e r i e , 

ainsi q u e sur la d i rec t ion du c a m p de M é r i g n a c et su r les services issus de 

la g u e r r e , c o m m e le service des ques t i ons ju ives . Elle re leva é g a l e m e n t 

q u e le r e q u é r a n t a u r a i t eu u n e conna i s sance précise de la pol i t ique 

ant i ju ive m e n é e pa r le g o u v e r n e m e n t de Vichy e t q u e , dès sa pr ise de 

fonct ions, il au ra i t « a c q u i s la convict ion q u e l ' a r r e s t a t i on , la s é q u e s t r a 

t ion, et la d é p o r t a t i o n des Ju i f s vers l 'Est les condu i sa i en t iné luc tab le 

m e n t à la m o r t (...), m ê m e s'il a pu d e m e u r e r d a n s l ' i gnorance des 

condi t ions (...) et des moyens t e c h n i q u e s ut i l isés (...) ». 
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42. La c h a m b r e d ' accusa t ion concluai t q u e le concours actif q u ' a u r a i t , 

en conna i s sance de cause , a p p o r t é le r e q u é r a n t p a r ses a g i s s e m e n t s 

pe r sonne l s à l ' exécut ion des faits c r imine l s c o m m i s p a r les services du 

S I P O - S D (Sicherheitspolizei-Sicherheitsdienst), o rgan i sa t i on déc l a r ée cr imi

nelle pa r le t r i buna l mi l i t a i re i n t e r n a t i o n a l de N u r e m b e r g le 1" oc tobre 

1946, s ' inscrivait d a n s le cad re d 'un p lan conce r t é p o u r le c o m p t e de 

l 'A l lemagne naz ie , pays d e l 'Axe p r a t i q u a n t u n e po l i t ique d ' h é g é m o n i e 

idéologique . Elle e s t i m a i t q u e le r e q u é r a n t ne pouvai t invoquer ni les 

in s t ruc t ions d o n n é e s le 8 j a n v i e r 1942 pa r les a u t o r i t é s f rançaises à 

L o n d r e s ' , ni la c o n t r a i n t e , ni l ' o rdre de la loi ou le c o m m a n d e m e n t de son 

s u p é r i e u r h i é r a r c h i q u e , ni la r esponsab i l i t é d e ses p r o p r e s s u b o r d o n n é s 

p o u r se d é c h a r g e r d e sa r esponsab i l i t é . Elle cons idéra i t en o u t r e q u e la 

qua l i t é de m e m b r e de la Rés i s t ance invoquée pa r le r e q u é r a n t ne 

p e r m e t t a i t pas d ' exc lu re son concours aux ac tes p e r p é t r é s pa r les nazis à 

l ' encon t re des Ju i f s . 

4 3 . En c o n s é q u e n c e , la c h a m b r e d ' accusa t ion p r o n o n ç a la mise en 

accusa t ion du r e q u é r a n t p o u r compl ic i té d ' a r r e s t a t i o n s , de s é q u e s t r a 

t ions a r b i t r a i r e s et d ' a s sa s s ina t s et t en t a t i ve s d ' a s sa s s ina t s , ayan t revê tu 

le c a r a c t è r e d e c r imes c o n t r e l ' h u m a n i t é , pour q u a t r e rafles et huit 

convois, et elle le renvoya devan t la cour d 'ass ises de la G i r o n d e pour y 

ê t r e j u g é . 

44. Le r e q u é r a n t se p o u r v u t en cassa t ion con t r e cet a r r ê t . Il invoquai t 

n o t a m m e n t la nul l i té d e la p r o c é d u r e , dont il dénonça i t le c a r a c t è r e 

i néqu i t ab l e en ra ison s u r t o u t de sa d u r é e excessive, d 'où il r é su l t a i t que 

des d o c u m e n t s et t é m o i n s favorables à la défense ava ien t d i s p a r u . Il 

r ep rocha i t é g a l e m e n t à la c h a m b r e d ' accusa t ion de l 'avoir renvoyé 

devan t la cour d 'ass ises pour compl ic i té de c r i m e s con t re l ' h u m a n i t é 

alors q u e la compl ic i té individuel le s 'ag issant d ' un tel c r i m e i m p u t a b l e à 

t i t r e pr inc ipa l à u n e ins t i tu t ion ou o rgan i sa t ion supposa i t , selon lui, 

l ' adhés ion du complice à l ' idéologie h é g é m o n i q u e et rac ia le de l ' inst i tu

tion c r imine l l e . O r il s o u t e n a i t n 'avoir j a m a i s a p p a r t e n u a u x o rgan i 

sa t ions nazies c o n d a m n é e s pa r le t r i buna l de N u r e m b e r g , les faits 

r ep rochés ayant é té c o m m i s d a n s le cad re de ses fonctions de sec ré ta i r e 

g é n é r a l de la p ré fec tu re de G i r o n d e , é m a n a t i o n de l 'E ta t de Vichy qui 

n 'ava i t , selon lui, pas d ' idéologie h é g é m o n i q u e t e n d a n t à l ' ex t e rmina t i on 

rac ia le . Il e s t ima i t q u ' a u r e g a r d du droi t de N u r e m b e r g , base des 

pou r su i t e s , l 'E ta t a l l e m a n d et les o rgan i sa t i ons naz ies deva ien t ê t re 

cons idé rés c o m m e des en t i t é s d i s t inc tes de l 'E ta t de Vichy, a u q u e l le 

1. M e s s a g e du l i e u t e n a n t - c o l o n e l T i s s i cr , diffusé par la B B C le 8 j a n v i e r 1942, invi tant les 

fonct ionnaires m é t r o p o l i t a i n s à res ter à l eur pos te , à faire le travail qu 'on leur d e m a n d a i t et à 

ne le s a b o t e r q u e d a n s la m e s u r e où il é ta i t en oppos i t i on avec l ' intérêt de la na t ion et où le 

s a b o t a g e pouvait se faire sans r i sque . Il étai t é g a l e m e n t r e c o m m a n d é a u x fonct ionnaires 

d'agir i s o l é m e n t et de ne pas m ê m e se conf ier à leurs m e i l l e u r s a m i s . 
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cr ime con t r e l ' h u m a n i t é ne pouvai t dès lors ê t r e i m p u t é r é t r o a c t i v e m e n t ; 

en c o n s é q u e n c e , il e s t ima i t qu ' i l ne pouvai t pas d a v a n t a g e ê t r e i m p u t é aux 

p e r s o n n e s ayan t exercé des fonctions p u r e m e n t a d m i n i s t r a t i v e s d a n s son 

a d m i n i s t r a t i o n . Il sou t ena i t en o u t r e q u e , c o n t r a i r e m e n t à ce qu ' ava i t 

aff i rmé la c h a m b r e d ' accusa t ion , son a p p a r t e n a n c e à la Rés i s t ance 

suffisait à exc lure sa pa r t i c ipa t ion à un p lan conce r t é . 

45. Le 23 janvier 1997, la c h a m b r e c r imine l le de la C o u r de cassa t ion 

re j e t a le pourvoi . C o n s t a t a n t q u e le g r ie f t i ré d u c a r a c t è r e i néqu i t ab l e de 

la p r o c é d u r e é ta i t invoqué p o u r la p r e m i è r e fois devan t elle, elle le d é c l a r a 

i r recevable . Elle cons idéra en o u t r e « q u e le d e m a n d e u r [é ta i t ] sans 

i n t é r ê t à c r i t i q u e r les motifs d e l ' a r rê t pa r lesquels les j u g e s on t éca r t é le 

gr ief pr is d ' u n e violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n e u r o p é e n n e des 

Dro i t s d e l ' H o m m e , dès lors q u e la d u r é e excessive d ' u n e p r o c é d u r e 

péna l e est sans incidence sur sa val idi té ». La C o u r de cassa t ion cons idé ra 

en o u t r e q u e les motifs de la c h a m b r e d ' accusa t ion c a r a c t é r i s a i e n t , sans 

insuffisance ni con t rad ic t ion , la compl ic i té d ' a r r e s t a t i o n s , de s é q u e s t r a 

t ions a r b i t r a i r e s , d ' a s sa s s ina t s ou t en t a t i ve s d ' a s sa s s ina t s , cons t i tu t i f s de 

c r i m e s con t r e l ' h u m a n i t é . Elle r a p p e l a q u e les c h a m b r e s d ' accusa t ion 

a p p r é c i e n t s o u v e r a i n e m e n t si les faits sont cons t i tu t i f s d ' u n e infract ion, 

le rôle de la C o u r de cassa t ion se l imi tan t à «vérif ier , à suppose r q u e ces 

faits soient é tab l i s , si l eur qual i f icat ion just i f ie la saisine de la jur id ic t ion 

de j u g e m e n t » . Elle e s t i m a q u e tel é ta i t le cas en l ' espèce, et q u e « d è s 

lors, les moyens n o t a m m e n t en ce qu ' i l s i nvoquen t le d e r n i e r a l i néa de 

l 'ar t icle 6 du s t a t u t du t r i buna l mi l i t a i re i n t e r n a t i o n a l , lequel n ' ex ige pas 

q u e le compl ice des c r imes con t r e l ' h u m a n i t é ait a d h é r é à la pol i t ique 

d ' h é g é m o n i e idéologique des a u t e u r s p r inc ipaux , ni qu ' i l ait a p p a r t e n u à 

u n e des o rgan i sa t i ons déc l a r ée s c r imine l l e s p a r le t r i buna l de N u r e m b e r g , 

ne p e u v e n t q u ' ê t r e é c a r t é s » . 

46 . P a r un réqu i s i to i re du 25 ju i l le t 1997, le p r o c u r e u r g é n é r a l sollicita 

le p l a c e m e n t du r e q u é r a n t sous con t rô le j ud i c i a i r e . 

47 . Pa r un a r r ê t du 7 août 1997, la c h a m b r e d ' accusa t ion plaça 

le r e q u é r a n t sous con t rô le j ud i c i a i r e , avec c e r t a i n e s ob l iga t ions . Le 

18 n o v e m b r e 1997, la c h a m b r e c r imine l le de la C o u r de cassa t ion 

c o n s t a t a le d é s i s t e m e n t du r e q u é r a n t de son pourvoi en cassa t ion con t re 

cet a r r ê t . 

B. La p r o c é d u r e d e j u g e m e n t 

48 . Le 7 oc tobre 1997 le r e q u é r a n t fut placé en d é t e n t i o n à la ma i son 

d ' a r r ê t de Bordeaux , en exécu t ion de l ' o rdonnance de pr ise de corps 

c o n t e n u e d a n s l ' a r rê t de renvoi de la c h a m b r e d ' accusa t ion . 

49 . Le procès d e v a n t la cour d 'ass ises d e la G i r o n d e s 'ouvri t le 8 oc tobre 

1997. L 'avocat du r e q u é r a n t fo rmula i m m é d i a t e m e n t u n e d e m a n d e de 

mise en l iber té de son cl ient , en invoquan t son g r a n d âge (qua t re -v ing t -
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sept ans) et son m a u v a i s é t a t de s a n t é , à la sui te d 'un t r ip le p o n t a g e 

co rona r i en effectué en 1996. La cour o r d o n n a une exper t i se médica le qui 

lui fut r e m i s e le 9 oc tob re 1997 et don t il r e s sor ta i t q u e l ' é ta t du r e q u é r a n t 

é ta i t c o m p a t i b l e avec l ' incarcéra t ion , ma i s u n i q u e m e n t d a n s un service de 

cardiologie spécial isé . Le soir m ê m e , le r e q u é r a n t dut ê t r e hospi ta l isé 

pour la nui t . 

50. P a r un a r r ê t du 10 oc tobre 1997, au vu du r a p p o r t d ' expe r t i s e , la 

cour d 'ass ises o r d o n n a la mise en l iber té du r e q u é r a n t . C e t t e mise e n 

l iber té d é c l e n c h a des p r o t e s t a t i o n s des p a r t i e s civiles, d o n t ce r t a ines 

m e n a c è r e n t de se r e t i r e r du procès , p r o t e s t a t i o n s don t la p resse se fit 

l a r g e m e n t l 'écho. Le m i n i s t è r e public se pourvu t en cassa t ion de l ' a r rê t 

o r d o n n a n t la mise en l ibe r té . 

5 1 . La d u r é e to ta le du procès , prévue i n i t i a l emen t pour deux mois et 

demi , fut de p r è s de six mois (du 8 oc tobre 1997 au 2 avril 1998). Les 

déba t s furent en effet s u s p e n d u s à p lus ieurs repr i ses , e s s e n t i e l l e m e n t en 

ra ison de l ' é ta t d e s a n t é du r e q u é r a n t . D a n s ce p rocès , où le doss ier 

compor t a i t plus de 3 000 cotes , 6 300 d o c u m e n t s furen t versés aux d é b a t s . 

Il y eu t 94 j o u r n é e s d ' a u d i e n c e s , au cours desque l l e s 85 t é m o i n s furent 

e n t e n d u s , 12 h e u r e s furent consac rées au réqu i s i to i r e , 40 h e u r e s aux 

pla idoir ies des p a r t i e s civiles et 20 h e u r e s aux pla idoir ies de la défense . 

Le dé l ibé ré d u r a 19 h e u r e s . 

52. A l ' audience du 9 oc tobre 1997, soit le l e n d e m a i n de l ' ouver tu re du 

procès , l 'avocat du r e q u é r a n t déposa des conclusions t e n d a n t à d i re le 

procès incompa t ib l e avec les ex igences d ' un procès équ i t ab l e , 

n o t a m m e n t à cause d e l ' impossibi l i té d ' e n t e n d r e des t é m o i n s en raison 

de la d u r é e excessive de la p r o c é d u r e , à d é c l a r e r nu l le la p r o c é d u r e et à 

c o n s t a t e r l ' ex t inc t ion de l 'act ion pub l ique . Le r e p r é s e n t a n t du min i s t è r e 

public , pour s 'opposer à la d e m a n d e d ' a n n u l a t i o n de la p r o c é d u r e , fit 

n o t a m m e n t é t a t d u t ravai l effectué p a r les d e r n i e r s m a g i s t r a t s 

i n s t r u c t e u r s : 164 t r a n s p o r t s d a n s des d é p ô t s d ' a rch ives , 6 354 d o c u m e n t s 

saisis et ana lysés , 95 t é m o i n s e n t e n d u s et 85 aud i t ions de pa r t i e s civiles. 

53 . Pa r un a r r ê t inc ident du 15 oc tobre 1997, la cour d 'ass ises re je ta la 

d e m a n d e d ' a b a n d o n des pou r su i t e s con t r e le r e q u é r a n t aux motifs 

su ivants : 

« A t t e n d u q u e s'il est vrai q u e d e n o m b r e u x Lémoins à d é c h a r g e sont aujourd'hui 

d é c é d é s ou dans l ' incapacité d e se d é p l a c e r , force est de c o n s t a t e r qu'il en est de m ê m e 

d e s t é m o i n s à c h a r g e , et qu'à ce point de v u e , c o m m e d'une m a n i è r e g é n é r a l e , les part ies 

sont à éga l i t é ; 

A t t e n d u q u e la d u r é e e x c e p t i o n n e l l e de la procédure ayant condui t M a u r i c e Papon 

devant la cour d 'ass i ses de la Gironde n'en est pas pour a u t a n t e x c e s s i v e d a n s la 

m e s u r e où la c o m p l e x i t é de c e t t e affaire, l iée pour l ' essent ie l à l ' anc ienneté d e s faits 

reprochés à l 'accusé , à leur n o m b r e , à l ' é c h e l o n n e m e n t d a n s le t e m p s de leur 

d é n o n c i a t i o n , à l ' éparpi l l ement et à l'âge des t é m o i n s , a n é c e s s i t é de la part des 

m a g i s t r a t s i n s t r u c t e u r s de très n o m b r e u s e s i n v e s t i g a t i o n s qu'i ls ont souvent été 
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c o n t r a i n t s , en raison de la nature m ê m e des fai ts , d 'accompl ir e u x - m ê m e s ; qu'à ces 

di f f icultés sont v e n u e s s 'ajouter ce l l e s t e n a n t à la d i spers ion des sources d o c u m e n t a i r e s 

et a u x obs tac l e s r encontrés parfois pour y a c c é d e r ; 

A t t e n d u q u e , c o n t r a i r e m e n t à ce qu'il est s o u t e n u , le procès dont est sais ie la cour 

d 'ass i ses d e la Gironde n'est pas ce lu i d'un Etat ou d'une a d m i n i s t r a t i o n , mais ce lui 

d'un h o m m e bénéf ic iant de la p r é s o m p t i o n d ' innocence - principe ayant va leur 

c o n s t i t u t i o n n e l l e qui ne saurai t c é d e r d a n s l'esprit des j u g e s a u x e m b a l l e m e n t s 

m é d i a t i q u e s d é n o n c e s par la d é f e n s e - , accusé d'avoir p e r s o n n e l l e m e n t c o m m i s d e s 

a c t e s qui , aux t e r m e s de l'acte de poursu i te , s era i en t cons t i tu t i f s d e s c r i m e s d e 

« c o m p l i c i t é de c r i m e s contre l ' h u m a n i t é » ; 

A t t e n d u qu'enf in , pour répondre à l ' a r g u m e n t d é v e l o p p é par les d é f e n s e u r s de 

M a u r i c e P a p o n , se lon l eque l l'arrêt rendu le 23 j a n v i e r 1997 par la c h a m b r e cr imine l l e 

de la C o u r de cas sa t ion serait « en c o m p l è t e contrad ic t i on , n o n s e u l e m e n t avec l 'article 6 

du s ta tut de N u r e m b e r g (...) m a i s é g a l e m e n t avec l'article 123-1 du code p é n a l » , il y a 

l ieu de sou l igner qu'il n 'appart ient pas à u n e c o u r d 'ass i ses d 'appréc ier la c o n f o r m i t é 

d 'une déc i s ion de la cour s u p r ê m e a u x règ les de droit appl icable . » 

54. Du 23 au 31 oc tobre 1997, les d é b a t s furent s u s p e n d u s en ra ison de 

l 'hospi ta l i sa t ion du r e q u é r a n t p o u r u n e b ronch i t e infec t ieuse . 

55. P a r u n a u t r e a r r ê t inc ident d u 3 n o v e m b r e 1997 (non p r o d u i t ) , la 

cour d 'ass ises r e j e t a la d e m a n d e du r e q u é r a n t t e n d a n t à ce qu ' i l lui soit 

d o n n é ac te q u ' u n h i s tor ien a m é r i c a i n , spécia l is te du r é g i m e de Vichy, 

avai t , d a n s son t é m o i g n a g e du 31 oc tobre , déve loppé des cons idé ra t ions 

h i s to r iques et po l i t iques sans lien d i rec t avec les faits de l ' accusat ion . Le 

r e q u é r a n t e s t i m a i t en effet qu ' i l y avai t v iola t ion du pr inc ipe de Pora l i té 

des d é b a t s d e v a n t une cour d 'assises p u i s q u e le « t é m o i n » n ' e n é t a i t pas 

un, n ' ayan t é té t émo in d ' aucun des ac tes r e p r o c h é s à l 'accusé. 

56. Le 14 n o v e m b r e , l 'avocat du r e q u é r a n t d e m a n d a de faire ve r se r 

a u x d é b a t s la c o r r e s p o n d a n c e e n t r e les a u t o r i t é s a l l e m a n d e s d 'occupa

tion et la p r é fec tu re e n t r e 1942 et 1944. 

57. Du 17 n o v e m b r e au 4 d é c e m b r e 1997, l ' aud ience du t à nouveau 

ê t r e s u s p e n d u e , ap r è s expe r t i se méd ica l e , en ra i son de la mauva i s e s a n t é 

du r e q u é r a n t . 

58. Lors de la repr i se des d é b a t s , le 5 d é c e m b r e 1997, l 'avocat du 

r e q u é r a n t d é p o s a des conclusions pour soll ici ter un s u p p l é m e n t d ' infor

m a t i o n v isant la p roduc t ion aux d é b a t s de l ' in tégra l i t é des archives de 

l ' i n t endan t de police d é t e n u e s pa r les a rchives de la G i r o n d e , en lieu 

et place de saisies par t i e l l es et sé lect ives qu i ne p e r m e t t a i e n t pas 

d ' a p p r é c i e r la réa l i té des pouvoirs exercés pa r les d ivers i n t e r v e n a n t s de 

la p r é f ec tu r e e n t r e 1942 et 1944. P a r u n a r r ê t du 11 d é c e m b r e 1997, la 

cour d 'ass i ses déc ida de surseoi r à l ' e x a m e n de ce t t e d e m a n d e . 

59. D u 23 d é c e m b r e 1997 au 5 j a n v i e r 1998, l ' aud ience fut s u s p e n d u e . 

60. Le 7 j a n v i e r 1998, le p r é s iden t a u t o r i s a la project ion de 

deux t é m o i g n a g e s audiovisuels e n r e g i s t r é s à l 'occasion du procès 

de K laus Barb ie à Lyon en 1987, celui de l 'écrivain A n d r é F ros sa rd , sur 
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les condi t ions d ' i n t e r n e m e n t à la pr ison de M o n t l u c à Lyon, et celui 

d 'Yves Jouffa , anc ien p ré s iden t de la Ligue des droi t s de l ' h o m m e , sur 

les condi t ions r é g n a n t au c a m p de Drancy , près d e P a r i s . 

61 . Lors de l ' audience du 26 j a n v i e r 1998, qu i por ta i t plus 

p a r t i c u l i è r e m e n t sur l ' e x a m e n du convoi du 25 n o v e m b r e 1943, le 

r e q u é r a n t fut i n t e r r o g é p a r le min i s t è r e publ ic , avec l ' au to r i sa t ion du 

p rés iden t et en s ' appuyan t sur les pièces de la p r o c é d u r e , sur des faits 

a n t é r i e u r s à ce convoi, et n o t a m m e n t sur ceux t o u c h a n t à l ' o rgan isa t ion 

du convoi du 2 février 1943, évoqué d a n s l ' a r rê t de renvoi , ma i s non 

compr i s d a n s la sais ine de la cour . L 'avocat d u r e q u é r a n t déposa 

i m m é d i a t e m e n t des conclusions en vue de d e m a n d e r à la cour d 'ass ises 

de lui en d o n n e r ac t e . 

62. Le 28 j a n v i e r 1998, M' Arno Klarsfeld, l 'un des avocats des pa r t i e s 

civiles, pub l i a u n c o m m u n i q u é de p res se r évé lan t u n l ien de p a r e n t é 

lo in ta in e n t r e le p r é s i d e n t de la cour d 'ass ises de G i r o n d e et c e r t a ines 

p e r s o n n e s don t la d é p o r t a t i o n é ta i t i m p u t é e à l ' accusé . Il r ep rocha i t au 

p rés iden t de ne pas avoir fait é t a t du fait q u e la m è r e et les deux s œ u r s 

de sa t a n t e p a r a l l iance ava ien t fait p a r t i e du convoi de d é c e m b r e 1943. 

63. A u c u n e d e m a n d e de r écusa t ion ne fut c e p e n d a n t p r é s e n t é e , ni par 

les pa r t i e s civiles ni pa r la dé fense , ca r le code d e p r o c é d u r e péna le ne 

prévoit ce t t e possibi l i té q u e si le j u g e est p a r e n t ou allié de l 'une des 

pa r t i e s j u squ ' au d e g r é de cousin issu de g e r m a i n inc lus ivement , ce qui 

n ' é t a i t pas le cas en l 'espèce. Le p ré s iden t de la cour d 'ass ises fit savoir 

qu ' i l ne se souvena i t pas m ê m e du nom de la f e m m e de son oncle , décédé 

lorsqu ' i l é ta i t enfan t . Il ne j u g e a pas ut i le de se r écuse r d'office. 

64. Le 2 février 1998, la cour d 'ass ises d o n n a ac te au r e q u é r a n t de ce 

q u e l 'avocat g é n é r a l l 'avait i n t e r r o g é , le 26 j anv ie r , avec l ' au to r i sa t ion du 

p ré s iden t , sur des faits a n t é r i e u r s au convoi d u 25 n o v e m b r e 1943 r e t e n u à 

c h a r g e pa r l ' a r rê t de la c h a m b r e d ' accusa t ion , et n o t a m m e n t sur 

l ' o rgan isa t ion du convoi du 2 février 1943, non compr i s d a n s la sa is ine de 

la cour d 'ass ises . 

65. Pa r un a u t r e a r r ê t inc ident du m ê m e j o u r (non p r o d u i t ) , elle refusa 

en r evanche de faire dro i t à la d e m a n d e de c e r t a i n e s des p a r t i e s civiles de 

d o n n e r ac te q u e ces ques t ions é t a i en t en r e l a t ion d i rec te avec les faits 

objet de la sais ine de la cour d 'ass ises q u a n t aux pouvoirs du r e q u é r a n t . 

Elle releva qu ' i l ne lui a p p a r t e n a i t pas , « s a u f à p r é juge r du fond de ce t t e 

affaire et à en f re ind re p a r là m ê m e les d ispos i t ions de l 'ar t icle 316 du code 

de p r o c é d u r e p é n a l e , de se p r o n o n c e r sur la r e l a t ion d i r ec t e qui ex i s te ra i t 

e n t r e ces faits et ceux visés d a n s l 'acte de p o u r s u i t e q u a n t aux pouvoirs de 

Maur i ce Papon ». 

66. Pa r un a r r ê t inc ident du 5 m a r s 1998 (non p r o d u i t ) , la cour 

d 'ass ises r e j e t a la d e m a n d e d e s u p p l é m e n t d ' i n fo rma t ion sollicitée p a r le 

r e q u é r a n t le 5 d é c e m b r e 1997, c o n c e r n a n t la p roduc t ion aux d é b a t s de 

l ' in tégra l i t é des a rchives de l ' i n t e n d a n t de police, au mot i f q u ' a u vu du 
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r é s u l t a t d e l ' ins t ruc t ion à l ' audience la m e s u r e sollicitée n ' appa ra i s sa i t 

pas nécessa i r e à la man i f e s t a t i on de la vé r i t é . 

67. Le m ê m e j o u r , l 'avocat du r e q u é r a n t d e m a n d a que soit versée au 

dossier copie de la p la in te péna le qu ' i l venai t de dépose r con t re 

M' Serge Klarsfeld, p rés iden t de l 'une des associa t ions par t i es civiles, sur 

le fondemen t de l 'art icle 434-16 du code péna l , qui prohibe la publ icat ion, 

avan t l ' in te rvent ion d e la décision ju r id ic t ionne l l e défini t ive, de c o m m e n 

ta i res t e n d a n t à exerce r des press ions en vue d ' inf luencer la décision des 

ju r id ic t ions de j u g e m e n t . Il r eprocha i t à M' Klarsfeld le con tenu de 

p lus ieurs in terviews conce rnan t la révéla t ion du lien de p a r e n t é e n t r e le 

p rés iden t de la cour d 'assises , à qui Me Klarsfeld impu ta i t un pré jugé 

favorable à l 'accusé, et c e r t a ines v ic t imes , e t c r i t iqua i t le fait q u e seule u n e 

p rocédure discipl inaire avait é té d i l igentée pa r le p a r q u e t con t re le fils de 

M' Klarsfeld, a u t e u r de ce t t e révéla t ion en j a n v i e r 1998. 

68. Du 25 au 30 m a r s 1998, les d é b a t s furent s u s p e n d u s à la su i te du 

décès de l 'épouse du r e q u é r a n t . 

69. P a r u n a u t r e a r r ê t inc ident d a t é d u I e r avril 1998 (non p r o d u i t ) , 

la cour d 'ass ises r e j e t a la d e m a n d e du r e q u é r a n t t e n d a n t à ce que 

fût posée une ques t ion re la t ive à sa conna i s sance d 'un plan conce r t é 

d ' e x t e r m i n a t i o n des Ju i f s pa r les nazis , et à sa volonté d'y pa r t i c ipe r , au 

mot i f q u ' u n e tel le ques t i on é ta i t compr i s e d a n s celles re la t ives à la 

cu lpab i l i t é d e compl ic i té de c r i m e s c o n t r e l ' h u m a n i t é . 

70. Elle refusa é g a l e m e n t q u e fût posée la ques t ion subs id ia i re de 

savoir si la démiss ion du r e q u é r a n t , en d i m i n u a n t son act ivi té r é s i s t an t e , 

a u r a i t modifié le m é c a n i s m e d ' e x t e r m i n a t i o n des Ju i f s à Bo rdeaux , au 

mot i f qu ' i l n'y avait pas lieu, faute de pouvoir se prévaloi r d ' un in t é rê t 

j u r i d ique , d e poser la q u e s t i o n re la t ive à sa démiss ion . 

71 . Le 2 avril 1998, p a r un a r r ê t de 123 p a g e s et a p r è s un dé l ibé ré de 

d ix-neuf h e u r e s , la cour d 'ass ises , r é p o n d a n t à 768 q u e s t i o n s , r e connu t le 

r e q u é r a n t coupab le de compl ic i té d ' a r r e s t a t i o n s i l légales et de s é q u e s t r a 

t ions a r b i t r a i r e s sur la p e r s o n n e de Jui fs d é p o r t é s à l 'occasion des convois 

d e ju i l l e t , a o û t , oc tob re 1942 et j a n v i e r 1944, ces c r i m e s ayan t r evê tu le 

c a r a c t è r e de c r i m e s con t r e l ' h u m a n i t é . Il fut a c q u i t t é des chefs de 

compl ic i té d ' a s sa s s ina t s et de t e n t a t i v e d ' a s sa s s ina t s . 

72. Le r e q u é r a n t fut c o n d a m n é à dix a n n é e s de réc lus ion c r imine l le 

a insi q u ' à dix a n s d ' i n t e rd ic t ion de ses d ro i t s civils, c iviques et de famil le . 

P a r u n a r r ê t d u 3 avril 1998 (non p r o d u i t ) , la cou r d 'ass ises s t a t u a su r les 

i n t é r ê t s civils. 

C. La p r o c é d u r e d e c a s s a t i o n 

73. Le r e q u é r a n t fo rma le 3 avril 1998 un pourvoi en cassa t ion con t r e 

l ' a r rê t d e c o n d a m n a t i o n et il déposa le 14 d é c e m b r e 1998 un m é m o i r e 
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ampl i a t i f qui c o n t e n a i t dix moyens , don t six visaient e x p r e s s é m e n t 

l 'ar t icle 6 de la C o n v e n t i o n . 

74. Pa r u n e d é p ê c h e du 8 s e p t e m b r e 1999, le p r o c u r e u r g é n é r a l près la 

C o u r de cassa t ion d e m a n d a q u e soit notif iée au r e q u é r a n t l 'obl igat ion de 

se m e t t r e en é t a t en vue de l ' aud ience d e v a n t la C o u r de cassa t ion , p révue 

pour le 21 oc tob re 1999. C e t t e not i f icat ion fut faite le 16 s e p t e m b r e 1999. 

75. Le 17 s e p t e m b r e 1999, le recpiéran t déposa une r e q u ê t e aux fins de 

d ispense de mise en état devant la c h a m b r e d 'accusa t ion de la cour d 'appel 

de B o r d e a u x , dont il se dés i s t a le 27 s e p t e m b r e 1999, pour p r é s e n t e r u n e 

nouvelle r e q u ê t e devan t la cour d 'ass ises . Celle-ci rendi t un a r r ê t 

d ' i n c o m p é t e n c e le 4 oc tob re 1999, qui lut f rappé de pourvoi . Le m ê m e 

j o u r , le r e q u é r a n t p r é s e n t a u n e nouvel le r e q u ê t e de d i spense de mise en 

é t a t d e v a n t la c h a m b r e d ' accusa t ion . Il invoquai t l 'ar t icle 6 de la 

C o n v e n t i o n , son âge (qua t r e -v ing t -neu f ans) et son é t a t de s a n t é . 

76. P a r un a r r ê t du 12 oc tobre 1999, la c h a m b r e d ' accusa t ion répondi t 

tout d ' abord d a n s les t e r m e s su ivan t s à la d e m a n d e du r e q u é r a n t de 

c o n s t a t e r q u e l 'ar t icle 583 du code de p r o c é d u r e péna le devai t ê t r e 

r é p u t é non écri t en app l i ca t ion de l 'ar t ic le 6 § 1 de la Conven t i on : 

« A t t e n d u q u e si les d i spos i t ions d e la C o n v e n t i o n (...) sont i n t é g r é e s d a n s l'ordre 

juridique français en appl ica t ion d e l 'article 5 5 d e la C o n s t i t u t i o n et si les juges sont 

c o m p é t e n t s pour vérif ier, d a n s un cas d ' e spèce , fa conformi té d'une dispos i t ion 

lég is lat ive a u x prescr ipt ions d e ladite C o n v e n t i o n , e n c o r e faut-il q u e la d i spos i t ion en 

q u e s t i o n serve de f o n d e m e n t à leur sa i s ine : 

A t t e n d u qu 'en l 'espèce l 'article 583 du code de procédure p é n a l e n 'at tr ibue c o m p é 

t e n c e à la c h a m b r e d 'accusat ion q u e pour c o n n a î t r e d 'une q u e s t i o n d 'admin i s t ra t ion 

judic ia ire préc i se , à savoir les d e m a n d e s de d i s p e n s e d e m i s e e n état ; 

A t t e n d u qu'il appar t i en t e x c l u s i v e m e n t à la C o u r de c a s s a t i o n de faire appl ica t ion de 

la mise en é ta t pu i squ'e l l e s e u l e peut d é c i d e r d e s c o n s é q u e n c e s à t irer d'un dé faut d e 

m i s e e n état ; qu'il appar t i en t d o n c à la C o u r d e c a s s a t i o n de s t a t u e r sur les d e m a n d e s 

t endant à écar ter l 'appl icat ion d e l 'article 583 à l 'espèce qui lui est s o u m i s e et de 

d é c i d e r , si e l le y faisait dro i t , d e ne pas d é c l a r e r le recpiérant d é c h u d e son pourvoi . » 

77. Ensu i t e , la c h a m b r e d ' accusa t ion re j e t a la d e m a n d e de d i spense de 

mise en é t a t , en e s t i m a n t q u ' e u éga rd au q u a n t u m de la c o n d a m n a t i o n 

p rononcée les g a r a n t i e s de r e p r é s e n t a t i o n du r e q u é r a n t appa ra i s sa i en t 

insuff isantes, que le cert if icat médica l p rodui t ne déno ta i t pas une aggra

vat ion significative de son é t a t de s an t é p a r r a p p o r t à celui cons ta t é d a n s le 

rappor t d ' expe r t i se d 'oc tobre 1997 et que cet é t a t de s an t é n ' appara i s sa i t 

pas incompat ib le avec u n e d é t e n t i o n sous le r ég ime de l 'hospi ta l isa t ion, 

dont l ' o rganisa t ion relevai t de l ' admin i s t r a t ion p é n i t e n t i a i r e . 

78. Le r e q u é r a n t ne se mit pas en é t a t et q u i t t a la F r a n c e pour a l le r se 

réfugier en Suisse . Les a u t o r i t é s suisses lui o r d o n n è r e n t toutefois de 

q u i t t e r le t e r r i t o i r e , à une d a t e qu i ne figure pas au doss ier . 

79. P a r un a r r ê t du 21 oc tobre 1999, à l ' issue d ' u n e aud ience publ ique 

lors de laquel le les avocats du r e q u é r a n t p r é s e n t è r e n t leurs observa t ions 
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sur les moyens de cassa t ion invoqués , la c h a m b r e c r imine l le de la C o u r de 

cassa t ion déc l a r a le r e q u é r a n t d é c h u de son pourvoi con t r e l ' a r rê t d e la 

cour d 'ass ises du 2 avril 1998, sur le f o n d e m e n t de l 'ar t icle 583 du code 

de p r o c é d u r e péna l e , au mot i f « q u e le d e m a n d e u r , c o n d a m n é à u n e 

pe ine e m p o r t a n t pr iva t ion d e l iber té pour u n e d u r é e de plus d 'un an , ne 

s 'est pas mis en é t a t et n ' a pas o b t e n u d i spense de se s o u m e t t r e à ce t t e 

ob l iga t ion» . 

80. Pa r d e u x a r r ê t s du 20 d é c e m b r e 2000, la C o u r de cassa t ion re je ta 

les pourvois que le r e q u é r a n t avait formés , d a n s la p r o c é d u r e de d i spense 

de mise en é t a t , con t r e les a r r ê t s de la cour d 'ass ises et de la c h a m b r e 

d ' accusa t ion des 4 et 12 oc tobre 1999, au mot i f qu ' i l s é t a i e n t sans objet , 

le r e q u é r a n t ayan t e n t r e - t e m p s é té déchu de son pourvoi en cassa t ion 

con t re l ' a r rê t de c o n d a m n a t i o n de la cour d 'ass ises . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

8 1 . P o u r ce qu i est de l 'obl igat ion de se m e t t r e en é t a t p r é a l a b l e m e n t à 

l ' e x a m e n d ' u n pourvoi en cassa t ion , la disposi t ion p e r t i n e n t e du code de 

p r o c é d u r e péna le é ta i t , au m o m e n t des faits, la su ivan te : 

A r t i c l e 5 8 3 (dans sa rédact ion issue de la loi n" 99 -515 du 23 j u i n 1999) 

« Sont déc larés d é c h u s de leur pourvoi les c o n d a m n é s à une pe ine e m p o r t a n t privat ion 

de l iberté pour u n e d u r é e de plus d'un an , qui ne sont pas en é ta t ou qui n'ont pas 

o b t e n u , d e la jur id ic t ion qui a p r o n o n c é , d i s p e n s e , avec ou sans c a u t i o n , de se m e t t r e 

en é tat . 

L'acte d e leur écrou ou l'arrêt leur accordant d i s p e n s e est produit d e v a n t la C o u r de 

c a s s a t i o n , au plus tard au m o m e n t où l'affaire y est a p p e l é e . 

Pour q u e s o n recours so i t recevable , il suffit a u d e m a n d e u r d e jus t i f i er qu'i l s'est 

c o n s t i t u é d a n s une m a i s o n d'arrêt , soit du lieu où s i ège la C o u r de c a s s a t i o n , soit du 

lieu où a é t é p r o n o n c é e la c o n d a m n a t i o n ; le survei l lant c h e f de ce t t e mai son d'arrêt l'y 

reçoit sur l'ordre du procureur généra l près la C o u r de cas sa t ion ou du chef du parquet 
de la jur id i c t ion de j u g e m e n t . » 

82. L 'a r t i c le 583 a é t é a b r o g é p a r la loi d u 15 j u i n 2000 « r e n f o r ç a n t la 

p ro tec t ion de la p r é s o m p t i o n d ' innocence et les d ro i t s des v ic t imes ». La loi 

a é g a l e m e n t in s t i t ué un doub le d e g r é de j u r i d i c t i o n en m a t i è r e c r imine l l e , 

en prévoyant la possibil i té de faire appe l des a r r ê t s de cours d 'ass ises . 

83 . La loi du 15 j u i n 2000 a pa r a i l leurs inséré d a n s le code de 

p r o c é d u r e péna l e un livre III re la t i f au « r é e x a m e n d ' u n e décision p é n a l e 

consécu t i f au p r o n o n c é d ' u n a r r ê t de la C o u r e u r o p é e n n e des Dro i t s de 

l ' H o m m e » . 

Les n o u v e a u x ar t ic les 626-1 et 626-4 d i sposen t : 
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A r t i c l e 626-1 

« L e r é e x a m e n d'une déc i s ion p é n a l e déf in i t ive peut ê tre d e m a n d é au bénéf ice de 

t o u t e p e r s o n n e reconnue coupab le d 'une infract ion lorsqu'i l résu l te d'un arrêt rendu 

par la C o u r e u r o p é e n n e des droits de l ' h o m m e q u e la c o n d a m n a t i o n a é t é p r o n o n c é e 

e n v io la t ion des d i spos i t ions de la c o n v e n t i o n d e s a u v e g a r d e des droi ts de l ' h o m m e et 

des l ibertés f o n d a m e n t a l e s ou de s e s protoco les add i t i onne l s , dès lors q u e , par sa nature 

e t sa grav i t é , la v io lat ion c o n s t a t é e e n t r a î n e pour le c o n d a m n é des c o n s é q u e n c e s 

d o m m a g e a b l e s a u x q u e l l e s la « s a t i s f a c t i o n é q u i t a b l e » a l l ouée sur le f o n d e m e n t d e 

l 'article 41 de la c o n v e n t i o n ne pourrait m e t t r e un t e r m e . » 

A r t i c l e 6 2 6 - 4 

«S i e l le e s t i m e la d e m a n d e justif iée, la c o m m i s s i o n procède c o n f o r m é m e n t a u x 

d i spos i t i ons c i -après : 

- Si le r é e x a m e n du pourvoi du c o n d a m n é , d a n s des cond i t i ons c o n f o r m e s aux 

d i spos i t i ons de la c o n v e n t i o n , es t de n a t u r e à r e m é d i e r à la v io lat ion c o n s t a t é e par la 

C o u r e u r o p é e n n e des droits de l ' h o m m e , la c o m m i s s i o n renvoie l'affaire devant la 

C o u r de cas sa t ion qui s t a t u e en a s s e m b l é e p l é n i è r c ; 

- D a n s les a u t r e s c a s , la c o m m i s s i o n renvoie l'affaire d e v a n t u n e jur id ic t ion de m ê m e 

ordre et de m ê m e d e g r é q u e ce l l e qui a rendu la déc i s ion l i t ig ieuse (...) » 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

84. Le r e q u é r a n t se p la in t d 'avoir é té déchu de son pourvoi en 

cassa t ion , en ve r tu de l 'ar t icle 583 d u code de p r o c é d u r e p é n a l e . Il y voit 

une e n t r a v e à son dro i t d ' accès à un t r i b u n a l g a r a n t i p a r l ' a r t ic le 6 § 1 d e la 

C o n v e n t i o n , qu i d ispose : 

« T o u t e p e r s o n n e a droit à ce que sa cause soit e n t e n d u e (...) d a n s un délai 

ra i sonnab le , par un tr ibunal (...) qui déc idera (...) du b ien- fondé de toute a c c u s a t i o n e n 

m a t i è r e p é n a l e d ir igée contre el le . (...) » 

A. T h è s e s d e s p a r t i e s 

1. Le requérant 

85. Le r e q u é r a n t invoque l ' a r rê t Khalfaoui c. France du 14 d é c e m b r e 

1999 (n" 34791/97 , C E D H 1999-IX). D ' a p r è s lui, l ' a r g u m e n t selon lequel 

la solut ion d e l ' a r rê t Khalfaoui ne sera i t pas t r ansposab l e en m a t i è r e de 

c r ime a é té éca r t é pa r la C o u r e l l e -même d a n s l ' a r rê t Krombach c. France 

d u 13 février 2001 (n" 29731/96 , C E D H 2001-11), où elle a c l a i r e m e n t 

a d m i s q u e le p r inc ipe de l ' a r rê t Khalfaoui s ' app l iqua i t i n d i s t i n c t e m e n t 

aux c r i m e s et aux dé l i t s . P o u r ce qui est de la nécess i té de faire exécu t e r 
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l ' a r rê t de la cour d 'ass ises en l ' absence de m a n d a t d ' a r r ê t , le r e q u é r a n t 

r épond q u e c e t t e jus t i f i ca t ion m é c o n n a î t g r a v e m e n t la posi t ion de 

pr inc ipe de l ' a r rê t Khalfaoui p réc i t é , selon leque l l 'obl igat ion de se m e t t r e 

en é t a t sous pe ine d e d é c h é a n c e du pourvoi cons t i tue u n e e n t r a v e 

excessive au dro i t d 'accès à un t r i buna l . 

86. Pa r a i l leurs , les au to r i t é s publ iques disposent de t ou t e s les 

possibil i tés o rd ina i res de faire exécu te r un a r r ê t ap r è s le rejet du pourvoi 

en cassa t ion . En o u t r e , le r e q u é r a n t soul igne qu' i l a é té le d e r n i e r à se voir 

app l ique r u n e p rocédure de mise en é t a t , c o m m e s'il s 'é tai t agi de faire de 

son cas un « u l t i m e e x e m p l e » . Enfin, il fait valoir q u e la Cour , d a n s l 'arrêt 

Khalfaoui p réc i té , a r a t t a c h é sa solut ion au respect d e la p ré sompt ion 

d ' innocence , sans p r e n d r e a u c u n e m e n t en cons idéra t ion les faits r ep rochés . 

2. Le Gouvernement 

87. Le G o u v e r n e m e n t cons idère q u e , c o m p t e t enu de l ' ensemble des 

é l é m e n t s de la p r o c é d u r e , la d é c h é a n c e du pourvoi ne cons t i tue pas u n e 

a t t e i n t e d i s p r o p o r t i o n n é e au droi t d 'accès du r e q u é r a n t à la C o u r de 

cassa t ion . Il sou t i en t tout d ' abord q u e la p r é s e n t e affaire se d i s t ingue de 

l 'affaire Khalfaoui, en ce que M. Khal faoui a é té j u g é p o u r des dél i t s p a r 

u n e cour d ' appe l , a lors q u e le r e q u é r a n t a é té c o n d a m n e p o u r un c r ime 

pa r u n e cour d 'ass ises . O r , à l ' époque des faits, la cour d 'ass ises n 'avai t 

pas la possibi l i té de dél ivrer un m a n d a t d ' a r r ê t à l ' encon t re d ' un accusé 

c o m p a r a i s s a n t l i b r e m e n t et la p r o c é d u r e de mise en é t a t é t a i t le seul 

moyen de s ' a s su re r d e sa p e r s o n n e . 

88. Le G o u v e r n e m e n t soul igne en o u t r e l ' e x t r ê m e grav i té des faits 

pour lesquels le r e q u é r a n t a é té c o n d a m n é , faits p o r t a n t a t t e i n t e aux 

va leu r s m ê m e s de l ' h u m a n i t é . D a n s ces condi t ions , le G o u v e r n e m e n t 

conclut q u e la décis ion de décho i r le r e q u é r a n t de son pourvoi en ra ison 

de son défaut de mise en é t a t ne cons t i t ua i t pas une m e s u r e dis

p r o p o r t i o n n é e et qu ' i l n 'a pas , en c o n s é q u e n c e , subi u n e a t t e i n t e 

excessive à son dro i t d 'accès à la C o u r de cassa t ion . 

89. D a n s ses obse rva t ions c o m p l é m e n t a i r e s , le G o u v e r n e m e n t se 

réfère à l ' a r rê t r e n d u p a r la C o u r le 16 oc tobre 2001 d a n s l 'affaire Eliazer 

c. Pays-Bas (n" 38055/97 , C E D H 2001-X) , d a n s laquel le elle a conclu q u e 

l 'accès du r e q u é r a n t à la C o u r s u p r ê m e n 'ava i t pas é té e n t r a v é de façon 

excessive, a p r è s avoir relevé q u e l 'avocat du r e q u é r a n t avait é té e n t e n d u 

en appe l et avai t é t é a d m i s à p la ide r devan t la C o u r s u p r ê m e . Le Gouve r 

n e m e n t cons idè re qu ' i l y a lieu de faire app l i ca t ion de ce t t e a p p r o c h e , 

pu i sque le r e q u é r a n t a pu a s s u r e r sa défense p e n d a n t la p h a s e 

d ' i n s t ruc t ion et d e v a n t la cour d 'ass ises de la G i r o n d e , mais aussi devan t 

la C o u r de cassa t ion , d a n s la m e s u r e où ses avocats ont pu p la ider d a n s son 

in t é rê t t a n t su r la d é c h é a n c e d u pourvoi q u e su r les moyens invoqués à 

l ' appui dud i t pourvoi . 
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B. A p p r é c i a t i o n d e la C o u r 

90. La C o u r rappe l le que le dro i t à u n t r i b u n a l , don t le d ro i t d 'accès 

cons t i tue un aspec t , n ' e s t pas abso lu : il peu t d o n n e r lieu à des l imi ta t ions 

impl ic i tes , n o t a m m e n t en ce qui conce rne les condi t ions de recevabi l i té 

d ' un recours . N é a n m o i n s ces l imi ta t ions ne s a u r a i e n t r e s t r e i n d r e l 'accès 

ouver t à l ' individu d ' u n e m a n i è r e ou à un point tels q u e le droi t s 'en t rouve 

a t t e i n t d a n s sa subs t ance m ê m e . En o u t r e , el les n e se conci l ient avec 

l 'ar t icle 6 § 1 q u e si elles poursu iven t un bu t l ég i t ime et s'il ex is te un 

r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens employés et le 

b u t visé (voir n o t a m m e n t l ' a r rê t Khalfaoui p r éc i t é , §§ 35-36) . 

9 1 . La C o u r a sou l igné , n o t a m m e n t d a n s l 'affaire Poitrimol c. France 

( a r r ê t du 23 n o v e m b r e 1993, sér ie A n" 277-A, p. 15, § 38) et d a n s les 

affaires Omar et Guérin c. France ( a r r ê t s du 29 ju i l l e t 1998, Recueil des arrêts 

et décisions 1998-V, p. 1841, § 4 1 , et p. 1869, § 44, r e s p e c t i v e m e n t ) , qui 

c o n c e r n a i e n t l ' i r recevabi l i té de pourvois en cassa t ion , le rôle crucial 

de l ' ins tance en cassa t ion , qu i cons t i tue u n e phase pa r t i cu l i è re de la 

p r o c é d u r e péna l e don t l ' i m p o r t a n c e peu t se révéler cap i ta le pour l 'accusé. 

92. D a n s les a r r ê t s Omar et Guérin, la C o u r a e s t imé que 

« l ' i r recevabi l i t é d ' u n pourvoi en cassa t ion , fondée u n i q u e m e n t (...) sur le 

fait que le d e m a n d e u r ne s 'est pas cons t i tué p r i sonn ie r en exécu t ion de la 

décis ion de j u s t i c e faisant l 'objet du pourvoi , con t r a in t l ' in té ressé à 

s ' infliger d 'o res et dé jà à l u i - m ê m e la pr iva t ion de l iber té r é s u l t a n t de la 

décis ion a t t a q u é e , a lors que ce t t e décis ion ne peu t ê t r e cons idé rée c o m m e 

défini t ive aussi l o n g t e m p s qu ' i l n ' a pas é té s t a t u é sur le pourvoi ou que le 

dé la i de r ecour s ne s 'est pas écou lé» . L a C o u r a e s t i m é qu ' i l é t a i t ainsi 

por té « a t t e i n t e à la s u b s t a n c e m ê m e d u droi t de r ecour s , en i m p o s a n t au 

d e m a n d e u r u n e c h a r g e d i s p r o p o r t i o n n é e , r o m p a n t le j u s t e équ i l ib re qui 

doi t ex i s t e r e n t r e , d ' u n e p a r t , le souci l ég i t ime d ' a s s u r e r l ' exécu t ion des 

décisions de ju s t i ce et , d ' a u t r e pa r t , le dro i t d 'accès au j u g e de cassa t ion et 

l 'exercice des dro i t s de la d é f e n s e » ( a r r ê t s Omar et Guérin, p . 1841, 

§§ 40 -41 , et p . 1868, § 43 , r e s p e c t i v e m e n t ) . 

93 . D a n s l 'affaire Khalfaoui p r éc i t ée , la C o u r é ta i t appe l ée à se 

p r o n o n c e r su r la d é c h é a n c e d u pourvoi en cassa t ion du r e q u é r a n t faute 

pour lui de s ' ê t re mis en é t a t et d ' en avoir o b t e n u d i spense . 

94. Aprè s avoir relevé qu ' i l n'y avai t pas de différence subs tan t i e l l e 

e n t r e l ' i r recevabi l i té et la d é c h é a n c e du pourvoi en cassa t ion , la C o u r a 

jugé q u e « c o m p t e t enu d e l ' i m p o r t a n c e d u con t rô le final o p é r é pa r la 

C o u r de cassa t ion en m a t i è r e péna l e et de l 'enjeu de ce cont rô le pour 

ceux qui p e u v e n t avoir é t é c o n d a m n é s à de lourdes pe ines pr ivat ives 

de l ibe r té , (...) il [ s 'agissa i t ] là d ' u n e sanc t ion p a r t i c u l i è r e m e n t sévère 

au r ega rd du droi t d 'accès à un t r ibuna l g a r a n t i pa r l 'ar t ic le 6 de 

la C o n v e n t i o n » (§ 47) . La C o u r a en o u t r e r e t e n u q u e la possibi l i té de 

d e m a n d e r une d i spense de mise en é t a t n ' é t a i t pas « d e n a t u r e à r e t i r e r à 
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la sanc t ion de la d é c h é a n c e d u pourvoi son c a r a c t è r e d i s p r o p o r t i o n n é » 

(§ 53) . 

95. La C o u r n 'es t pas conva incue pa r l ' a r g u m e n t du G o u v e r n e m e n t 

dans la p r é s e n t e affaire, t e n a n t à la spécificité de la p r o c é d u r e 

c r i m i n e l l e : en p r e m i e r lieu, l ' approche de l ' a r rê t Khalfaoui a é t é 

réa f f i rmée d a n s l 'affaire Krombach, d a n s laquel le le r e q u é r a n t ava i t é t é 

c o n d a m n é p o u r c r i m e p a r une cour d 'ass ises et , en second lieu, la C o u r 

ne peu t q u e r é i t é r e r le p r inc ipe posé d a n s l ' a r rê t Khalfaoui p réc i t é (§ 49 ) , 

selon lequel «le respec t de la p r é s o m p t i o n d ' i nnocence , c o m b i n é avec 

l'effet suspens i f du pourvoi , s 'oppose à l 'obl igat ion pour u n accusé l ibre 

de se c o n s t i t u e r p r i sonn ie r , que l le q u e soit la d u r é e , m ê m e brève , de son 

inca rcé ra t ion ». 

96. S 'agissant pa r a i l leurs de l 'obligation de se m e t t r e en é t a t , la C o u r a 

relevé que , si le souci d ' a s su re r l ' exécut ion des décisions de ju s t i ce é ta i t en 

soi l ég i t ime , les au to r i t é s avaient à l eur disposi t ion d ' a u t r e s moyens leur 

p e r m e t t a n t de s ' assurer de la pe r sonne c o n d a m n é e , avant ou ap rès 

e x a m e n du pourvoi en cassa t ion . La C o u r s 'est ainsi e x p r i m é e : « E n 

p r a t i q u e , l 'obligation de la mise en é t a t vise à subs t i t ue r à des p rocédure s 

qui re lèvent d e l 'exercice des pouvoirs d e la police u n e obl igat ion qui pèse 

sur l 'accusé lu i -même et qui , en o u t r e , est sanc t ionnée pa r une pr ivat ion de 

son droi t au recours en cas sa t ion» (§ 44) . 

97. Enfin, la C o u r a e s t imé que l 'obl igat ion de mise en é t a t ne se 

jus t i f ia i t pas d a v a n t a g e par les p a r t i c u l a r i t é s de la p r o c é d u r e devan t la 

C o u r de cassa t ion (§ 45) . 

98. Q u a n t à l ' a r g u m e n t du G o u v e r n e m e n t t i ré de l ' e x t r ê m e grav i té 

des faits r e p r o c h é s au r e q u é r a n t , la C o u r ne le m é c o n n a î t pas . Toutefo is , 

la c i rcons tance q u e le r e q u é r a n t a é té poursuivi et c o n d a m n é pour 

compl ic i té de c r imes con t r e l ' h u m a n i t é ne le prive pas de la g a r a n t i e des 

dro i t s e t l ibe r t é s de la C o n v e n t i o n (Koch c. Allemagne, n" 1270/61, décis ion 

de la C o m m i s s i o n du 8 m a r s 1962, A n n u a i r e 5, p . 135). 

99. Le G o u v e r n e m e n t cite encore l ' a r rê t Eliazer, d a n s lequel la C o u r a 

conclu qu ' i l n 'y avai t pas violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n . 

Toutefo is , la C o u r a re levé d a n s cet a r r ê t (§ 33) q u ' à la différence 

des r e q u é r a n t s d a n s les affaires Poitrimol, Omar, Guérin et Khalfaoui 

préc i t ées , d ' une p a r t , M. E l iazer n 'ava i t a u c u n e obl iga t ion de se 

c o n s t i t u e r p r i sonn ie r p o u r q u e la p r o c é d u r e faisant su i te à son oppos i t ion 

puisse se d é r o u l e r devan t la cour d ' appe l c o m m u n e (aux Ant i l les 

née r l anda i s e s et à A r u b a ) e t , d ' a u t r e p a r t , la voie du r ecour s en cassa t ion 

lui é t a i t o u v e r t e dès lors qu ' i l choisissai t d e c o m p a r a î t r e à la p r o c é d u r e 

d 'opposi t ion . 

100. D a n s ces condi t ions , la C o u r ne voit a u c u n e ra ison de s ' é ca r t e r de 

la conclus ion à l aque l le elle est a r r ivée d a n s l ' a r rê t Khalfaoui p réc i t é . 

C o n s t a t a n t q u e le r e q u é r a n t a é té déchu de son pourvoi en cassa t ion 

faute de s 'ê t re mis en é t a t , en app l i ca t ion de l 'ar t icle 583 du code de 
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p r o c é d u r e péna l e , appl icable au m o m e n t des faits, elle cons idè re qu ' eu 

é g a r d à l ' ensemble d e s c i r cons tances d e la cause il a subi u n e en t r ave 

excessive à son dro i t d 'accès à un t r ibuna l et donc à son droi t à un procès 

é q u i t a b l e ( a r r ê t Goth c. France, n" 53613/99 , § 36, 16 ma i 2002) . 

P a r t a n t , il y a eu violat ion de l 'ar t ic le 6 § 1 de la Conven t i on . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 2 DU P R O T O 

C O L E N" 7 À LA C O N V E N T I O N 

101. Le r e q u é r a n t se p la in t d 'avoir é té privé, en raison de la déchéance 

d e son pourvoi , du d ro i t d e faire e x a m i n e r p a r u n e j u r id i c t i on s u p é r i e u r e 

la déc l a r a t i on de cu lpab i l i t é et sa c o n d a m n a t i o n . Il invoque l 'ar t icle 2 du 

Protocole n" 7 à la C o n v e n t i o n , qu i est ainsi libellé : 

« 1. T o u t e personne d é c l a r é e c o u p a b l e d'une infract ion p é n a l e par un tr ibunal a le 

droit de faire e x a m i n e r par u n e jur id ic t ion s u p é r i e u r e la déc lara t ion de culpabi l i té ou la 

c o n d a m n a t i o n . L'exerc ice d e ce dro i t , y c o m p r i s les mot i fs pour l e s q u e l s il peut ê tre 

e x e r c é , sont régis par la loi. 

2. C e droit peut faire l'objet d ' e x c e p t i o n s pour d e s infract ions m i n e u r e s te l les 

qu 'e l l e s sont dé f in ies par la loi ou lorsque l ' intéressé a é té jugé e n p r e m i è r e ins tance 

par la plus h a u t e juridict ion ou a é té déc laré coupab le et c o n d a m n é à la su i te d'un 

recours contre s o n a c q u i t t e m e n t . » 

102. Le r e q u é r a n t fait valoir q u e le dro i t au double d e g r é de ju r id ic t ion 

en m a t i è r e p é n a l e est u n e ex t ens ion d u d ro i t d ' accès prévu pa r l 'ar t icle 6 

§ 1 et p e u t ê t r e cons idéré c o m m e u n e lex specialis. Dès lors , la déc l a ra t ion 

d e d é c h é a n c e de son pourvoi a violé s i m u l t a n é m e n t les d e u x disposi t ions . 

103. Selon lui, la m é c o n n a i s s a n c e du droi t à bénéf ic ier d ' un double 

d e g r é de ju r id i c t ion est d ' a u t a n t plus grave q u e l ' e x a m e n p a r une 

jur id ic t ion s u p é r i e u r e n ' é t a i t a lors possible en F r a n c e q u e pa r le moyen 

du pourvoi devan t la C o u r de cassa t ion , qui ne peu t c o n n a î t r e que du droi t . 

104. Le G o u v e r n e m e n t cons idè re qu ' i l n 'y a pas en l 'espèce violat ion de 

l 'ar t ic le 2 du Protocole n" 7. C i t a n t la déc l a r a t i on i n t e r p r é t a t i v e fai te pa r 

la F r a n c e lors du d é p ô t de l ' i n s t r u m e n t de ra t i f ica t ion du Protocole , il 

r appe l l e que la C o u r a eu l 'occasion, à p lus ieurs repr i ses , de cons idé re r 

q u e le sy s t ème français en v igueur au m o m e n t des faits é t a i t conforme à 

l ' a r t ic le 2 p réc i t é . Le G o u v e r n e m e n t r é i t è r e les a r g u m e n t s déve loppés 

sous l 'angle du droi t d 'accès à un t r i b u n a l , en r a p p e l a n t q u e la C o u r 

e s t ime q u e les E t a t s j ou i s sen t en la m a t i è r e d 'un large pouvoir 

d ' app réc i a t i on . Il en conc lu t q u e l 'accès du r e q u é r a n t à une ju r id ic t ion 

s u p é r i e u r e n ' a pas é té e n t r a v é de m a n i è r e d i s p r o p o r t i o n n é e . 

105. Le G o u v e r n e m e n t lait enfin valoir q u e , d a n s l 'hypothèse où la C o u r 

cons idére ra i t que le droi t d 'accès du r e q u é r a n t à la C o u r de cassat ion au 

sens de l 'ar t icle 6 § 1 a é té m é c o n n u , ce cons ta t n ' e n t r a î n e r a i t pas ipso facto 

le non-respect du droi t à un double d e g r é de j u r i d i c t i o n : en effet, le 
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r e q u é r a n t a b ien saisi la C o u r de cassa t ion et a déposé des m é m o i r e s , et le 

pourvoi a fait l 'objet d 'une aud ience où tou tes les pa r t i e s ont pr is la pa ro le . 

Si la C o u r de cassa t ion a r e n d u un a r r ê t c o n s t a t a n t la d é c h é a n c e , elle a 

p rocédé n é a n m o i n s à l ' examen de la cause et n ' a pu q u e t i r e r les 

conséquences d u non-respect par le r e q u é r a n t des règles p rocédu ra l e s . 

106. La C o u r a déjà eu l 'occasion d e r e c o n n a î t r e q u e le s y s t è m e 

français en v igueu r au m o m e n t d e s faits é t a i t en pr inc ipe c o m p a t i b l e 

avec l 'ar t icle 2 du Protocole n" 7 (voir n o t a m m e n t Krombach, § 97, et les 

décis ions c i tées ) . 

P a r t a n t , il n 'y a pas eu violat ion de l 'ar t ic le 2 du Protocole n" 7 à la 

C o n v e n t i o n . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

107. Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

« Si la C o u r déc lare qu'i l y a eu v io lat ion de la C o n v e n t i o n ou de ses Protoco les , et si le 

droit in terne de la H a u t e Part ie c o n t r a c t a n t e ne p e r m e t d'effacer q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v io la t ion , la C o u r accorde à la part ie l é s é e , s'il y a l i eu , une 

sa t i s fac t ion é q u i t a b l e . » 

A. D o m m a g e 

108. Au t i t re du d o m m a g e m a t é r i e l , le r e q u é r a n t sollicite les 

s o m m e s su ivan tes , d é c o u l a n t de sa c o n d a m n a t i o n p a r la cour d ' a s s i s e s : 

372 750 eu ros (EUR) a u t i t r e de la suspens ion p e n d a n t la d u r é e de sa 

pe ine (dix ans) de sa r e t r a i t e d ' anc ien d é p u t é , 633 718 E U R p o u r la 

suspens ion de sa r e t r a i t e de h a u t fonc t ionna i re , et 701 265 E U R au 

t i t r e des c o n d a m n a t i o n s civiles p rononcées par la cour d 'ass ises . Au t i t r e 

du préjudice m o r a l , il d e m a n d e l 'a l locat ion d ' une s o m m e de 1 mill ion 

d ' E U R , en fa isant valoir qu ' i l est le plus anc ien d é t e n u d ' E u r o p e , q u e son 

é t a t de s a n t é n 'es t plus c o m p a t i b l e avec la d é t e n t i o n et q u ' à l 'âge où l 'on 

asp i re à u n e r e t r a i t e pais ible , il s 'est vu af f ronter une p r o c é d u r e j ud i c i a i r e 

longue et pén ib le , d a n s un c l imat po l i t ique et m é d i a t i q u e hou leux , qui a 

t e rn i sa r é p u t a t i o n de m a n i è r e d u r a b l e . 

109. Le G o u v e r n e m e n t r appe l l e q u e seuls les p ré jud ices décou l an t 

d i r e c t e m e n t des violat ions a l l éguées peuven t , le cas é c h é a n t , d o n n e r lieu 

à l 'octroi d 'un d é d o m m a g e m e n t . P o u r ce qui est des d e m a n d e s au t i t r e du 

d o m m a g e m a t é r i e l , le G o u v e r n e m e n t fait valoir q u e , à suppose r c o n s t a t é e 

p a r la C o u r la viola t ion du dro i t d 'accès du r e q u é r a n t à la C o u r de 

cassa t ion , son pré judice ne p o u r r a i t cons i s te r q u e d a n s la p e r t e d ' une 

c h a n c e de voir la C o u r d e cassa t ion e x a m i n e r son pourvoi et , le cas 

é c h é a n t , casser l ' a r rê t r e n d u pa r la cour d 'ass ises et renvoyer l 'affaire 

d e v a n t u n e a u t r e cour d 'ass ises . Il est en effet impossible d 'a f f i rmer , 

d ' u n e p a r t , q u e la C o u r de cassa t ion a u r a i t cassé l ' a r rê t e t , d ' a u t r e p a r t , 
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q u e la cour de renvoi é v e n t u e l l e m e n t saisie a u r a i t a c q u i t t é le r e q u é r a n t . 

Le G o u v e r n e m e n t e s t i m e donc qu' i l y a lieu de r e j e t e r les d e m a n d e s de 

l ' in té ressé au t i t r e du d o m m a g e m a t é r i e l . 

110. S 'ag issant d e la d e m a n d e au t i t re du d o m m a g e mora l , le 

G o u v e r n e m e n t sou t i en t p r i n c i p a l e m e n t qu 'e l l e ne p o u r r a q u ' ê t r e re je tée 

p u i s q u e , d a n s u n e décis ion r e n d u e le 7 j u i n 2001 sur u n e a u t r e r e q u ê t e 

d é p o s é e p a r le r e q u é r a n t , la C o u r a j u g é q u e sa d é t e n t i o n é ta i t 

compa t ib l e t a n t avec son âge avancé qu ' avec son é t a t de s an t é . Dans 

l 'hypothèse où la C o u r cons idé re ra i t c o m m e é tab l ies les violat ions des 

a r t i c les 6 § 1 d e la C o n v e n t i o n et 2 § 1 du Pro toco le n" 7, seul u n 

pré judice m o r a l lié à la p e r t e d ' une chance de voir u n r ecour s e x a m i n é 

p o u r r a i t ê t r e c o n s t a t é , et le G o u v e r n e m m e n t p ropose à ce t i t re une 

s o m m e de 30 000 f rancs f rançais (FRF) (soit 4 5 7 3 , 4 7 E U R ) . 

111. La C o u r e s t ime q u ' e n l ' absence de tout lien de causa l i t é direct 

e n t r e le p ré jud ice m a t é r i e l a l légué et la violat ion c o n s t a t é e , il n 'y a pas 

lieu à i n d e m n i s a t i o n à ce t i t r e . 

112. P o u r ce qu i est du pré jud ice mora l , la C o u r cons idère q u e les 

c i r cons t ances invoquées pa r le r e q u é r a n t ( p a r a g r a p h e 108 ci-dessus) 

n 'on t a u c u n r appor t avec la violat ion c o n s t a t é e ( a r r ê t s p réc i t és Omar, 

p . 1843, § 49, et Poitrimol, p. 16, § 42) . Dès lors, il n 'y a pas lieu à 

i n d e m n i s a t i o n de ce chef. 

B. Fra is e t d é p e n s 

113. Au t i t r e des frais et hono ra i r e s d 'avoca ts p o u r la p r o c é d u r e 

i n t e r n e , le r e q u é r a n t r é c l a m e le r e m b o u r s e m e n t des s o m m e s s u i v a n t e s : 

- frais de M c V a r a u t p o u r le procès devan t la cour d 'ass ises (selon u n e 

a t t e s t a t i o n d ' un e x p e r t - c o m p t a b l e , é tabl ie le 11 j a n v i e r 2002, dé ta i l l an t 

ses frais re la t i fs à la défense du r e q u é r a n t d e v a n t la cour d 'ass ises du 

27 s e p t e m b r e 1997 au 2 avril 1998): 667 376 F R F (soit 101 740 E U R ) , se 

d é c o m p o s a n t e n frais de d é p l a c e m e n t (342 223 F R F ) , frais d ' hono ra i r e s , 

t o u t e s t axes c o m p r i s e s , du co l l abo ra t eu r avocat (202 917 F R F ) , et frais 

du chauf feur -ga rde du corps (122 236 FRF) ; 

- honora i r e s de M'' Boré et M'' E m e r y pour les p r o c é d u r e s de 

c a s s a t i o n : 138 690 F R F (soit 22 144 E U R ) . 

S 'agissant de la p r o c é d u r e devan t la C o u r , le r e q u é r a n t sollicite 

83 720 F R F p o u r les hono ra i r e s de M c V a r a u t (et p rodu i t deux notes 

d ' h o n o r a i r e s non dé ta i l l ées d e s 6 m a r s et 18 j u i n 2001) , ainsi q u e 

35 880 F R F p o u r ceux de M1' Vu i l l emin , au to ta l 119600 F R F (soit 

18223 E U R ) , et 56 266 francs suisses (soit 37510 ,65 E U R ) , au t i t r e des 

honora i r e s de M" A r g a n d . 

114. En ce qu i conce rne les frais et h o n o r a i r e s d ' avoca t s , le Gouver 

n e m e n t e s t ime les d e m a n d e s p a r t i c u l i è r e m e n t excessives et propose 

l 'a l locat ion d ' une s o m m e de 30 000 F R F (soit 4 5 7 3 , 4 7 E U R ) . 
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115. La C o u r r appe l l e q u e , lo rsqu 'e l le cons t a t e u n e violat ion d e la 

C o n v e n t i o n , elle p e u t acco rde r à u n r e q u é r a n t le p a i e m e n t non 

s e u l e m e n t de ses frais et d é p e n s devan t les o r g a n e s de la C o n v e n t i o n , 

mais aussi de ceux qu ' i l a e n g a g é s d e v a n t les j u r id i c t ions na t i ona l e s p o u r 

p r éven i r ou faire co r r ige r pa r celles-ci lad i te viola t ion (voir n o t a m m e n t 

a r r ê t Hertel c. Suisse du 25 aoû t 1998, Recueil 1998-VI, p . 2334, § 63). En 

l 'espèce, la seule viola t ion r e t e n u e c o n c e r n a n t le défau t d 'accès à la C o u r 

de cassa t ion , la C o u r e s t ime qu ' i l n 'y a pas lieu de r e m b o u r s e r les frais et 

d é p e n s e n c o u r u s p e n d a n t les p h a s e s d ' i n s t ruc t i on e t d e j u g e m e n t d e 

l 'affaire. P a r t a n t , il y a lieu d ' é c a r t e r la d e m a n d e sur ce poin t . 

116. En r evanche , le r e q u é r a n t est e n dro i t de soll ici ter le r e m 

b o u r s e m e n t des frais re la t i fs aux d e m a n d e s de d i spense de mise en é t a t 

et au pourvoi en cassa t ion c o n t r e l ' a r r ê t de c o n d a m n a t i o n de la cour 

d 'ass ises . Toute fo i s , p o u r ce qu i est des d e m a n d e s de d i spense de mise 

en é t a t , la C o u r n ' es t en possession d ' a u c u n e d e m a n d e chiffrée, ni 

d ' a u c u n e note d ' h o n o r a i r e s re la t ive à ces p r o c é d u r e s ; q u a n t à l ' a t t e s t a 

t ion d e l ' expe r t - comptab l c , elle ne m e n t i o n n e q u e les frais exposés p a r 

M' V a r a u t p o u r la p r o c é d u r e devan t la cou r d 'ass ises , et il n ' e s t p a s fait 

é t a t de d i l igences u l t é r i e u r e s . D a n s ces condi t ions , la C o u r ne peu t a l louer 

a u c u n e s o m m e à ce t i t r e . S 'ag issant de la p r o c é d u r e de cassa t ion faisant 

su i te à l ' a r rê t de c o n d a m n a t i o n r e n d u pa r la cour d 'ass ises , il y a lieu 

d 'oc t royer au r e q u é r a n t la s o m m e d e 60 300 F R F (soit 9 192,68 E U R ) , 

c o r r e s p o n d a n t a u x hono ra i r e s versés à M c E m e r y . En r evanche , la C o u r 

ne peu t t en i r c o m p t e des hono ra i r e s versés à M' Boré , s ' ag issant de 

pourvois en cassa t ion formés p e n d a n t la p h a s e d ' in s t ruc t ion de l 'affaire. 

117. Pour ce qui est des h o n o r a i r e s se r a p p o r t a n t à la p r é s e n t e 

p r o c é d u r e , la C o u r a app réc i é la d e m a n d e à la l u m i è r e des p r inc ipes se 

d é g a g e a n t d e sa j u r i s p r u d e n c e ( a r r ê t s Nikolova c. Bulgarie [ G C ] , 

n" 31195/96 , § 79, C E D H 1999-11, Oztùrkc. Turquie [ G C ] , n" 22479/93 , § 83 , 

C E D H 1999-VI, et Witold Litwa c. Pologne, n" 26629/95 , § 88, C E D H 

2000-III) . Elle r appe l l e q u ' a u t i t r e de l 'ar t icle 41 de la Conven t i on elle 

r e m b o u r s e les frais dont il est é tab l i qu ' i l s ont é t é r é e l l e m e n t et 

n é c e s s a i r e m e n t exposés et sont d 'un m o n t a n t r a i sonnab le . 

118. En p r e m i e r lieu, la C o u r observe q u e le r e q u é r a n t n ' a dé s igné 

pour le r e p r é s e n t e r d e v a n t elle q u e M1' V a r a u t et M1' A r g a n d . Elle ne peu t 

donc p r e n d r e en c o m p t e la no t e d ' h o n o r a i r e s d e M1' Vu i l l emin , qu i ne 

c o m p o r t e a u c u n dé ta i l re la t i f aux di l igences accompl ies p o u r la p r é s e n t e 

p r o c é d u r e . Si la r e q u ê t e in i t ia le , ad r e s sée le 14 j a n v i e r 2000 p a r 

M' A r g a n d , a é té cos ignée p a r M' V a r a u t , les obse rva t ions en r éponse à 

celles du G o u v e r n e m e n t et les d e m a n d e s au t i t r e de la sa t is fact ion 

équ i t ab l e on t é t é fo rmulées p a r M ' A r g a n d . La note d ' h o n o r a i r e s de 

M1' V a r a u t du 18 j u i n 2001 qui ne m e n t i o n n e q u ' u n m o n t a n t global ne 

c o m p o r t e a u c u n a u t r e dé ta i l et la no t e d u 6 m a r s 2001 s e m b l e se r é f é r e r 

à u n e p r o c é d u r e con t re les pa r t i e s civiles devan t le t r i b u n a l de g r a n d e 
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i n s t ance de M e l u n . D a n s ces condi t ions , la C o u r n ' es t pas en m e s u r e de 

s ' a s su re r q u e les h o n o r a i r e s versés à M° V a r a u t ont é t é r é e l l e m e n t et 

n é c e s s a i r e m e n t exposés pour la p r o c é d u r e devan t elle et cons idère qu' i l 

n 'y a pas l ieu d 'en acco rde r le r e m b o u r s e m e n t . S 'agissant des hono ra i r e s 

de M1' A r g a n d , qu i font l 'objet d ' une no te c o m p o r t a n t un re levé d 'ac t iv i tés 

dé ta i l l é , et t e n a n t c o m p t e de ce q u e seuls deux des griefs soulevés 

i n i t i a l emen t ont é té déc la ré s recevables , la C o u r e s t ime ra i sonnab le 

d ' a l louer au r e q u é r a n t la s o m m e de 20 000 E U R à ce t i t r e . 

C. I n t é r ê t s m o r a t o i r e s 

119. La C o u r cons idère q u e le t a u x a n n u e l des i n t é r ê t s m o r a t o i r e s doit 

ê t r e ca lqué sur celui d e la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e 

e u r o p é e n n e a u g m e n t é de trois poin ts de p o u r c e n t a g e . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n ; 

2. Dit qu ' i l n 'y a pas eu violat ion de l 'a r t ic le 2 du Pro tocole n" 7 à la 

Conven t i on ; 

3 . Dit 

a) q u e l 'Eta t dé fendeur doit verser au r e q u é r a n t , dans les trois mois à 

c o m p t e r du j o u r où l 'a r rê t se ra devenu définitif con fo rmémen t à 

l 'art icle 44 § 2 d e la Convent ion , 29 192,68 E U R (vingt-neuf mille cent 

qua t re -v ing t -douze euros so ixante-hui t cen t imes) en r e m b o u r s e m e n t 

des frais et dépens , plus tout m o n t a n t pouvant ê t re dû à t i t r e d ' impôt ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r d ' un i n t é r ê t s imple à un t a u x 

a n n u e l égal au t a u x d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la 

B a n q u e c e n t r a l e e u r o p é e n n e a u g m e n t é de trois poin ts de p o u r c e n t a g e 

à c o m p t e r de l ' exp i ra t ion dudi t déla i et j u s q u ' a u v e r s e m e n t ; 

4. Rejette la d e m a n d e de sa t i s fac t ion é q u i t a b l e p o u r le su rp lus . 

Fai t en f rançais , puis c o m m u n i q u é p a r écrit le 25 ju i l l e t 2002, en 

app l ica t ion de l 'a r t ic le 77 §§ 2 et 3 d u r è g l e m e n t . 

Er ik FRIBERGH Chr i s t o s ROZAKIS 

Greff ier P ré s iden t 

Au p ré sen t a r r ê t se t rouve jo in t l 'exposé de la déc l a r a t i on de M. Cos t a . 

C.L.R. 

E.F. 
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D É C L A R A T I O N D E M . L E J U G E C O S T A 

Le r e q u é r a n t a s o u t e n u q u e la C o n v e n t i o n e u r o p é e n n e des Dro i t s de 

l ' H o m m e avai t é té violée, su r onze po in t s , d a n s la p r o c é d u r e re la t ive à sa 

c o n d a m n a t i o n p o u r compl ic i té de c r imes c o n t r e l ' h u m a n i t é . Sur un poin t 

s e u l e m e n t , il a ob t enu sa t i s fac t ion ; c 'é ta i t inévi tab le c o m p t e t enu de la 

j u r i s p r u d e n c e , qu i est la m ê m e pour tous . J ' a i donc voté en ce sens . 

C e t t e viola t ion a é t é e n c o u r u e p a r c e q u e la C o u r de cassa t ion a 

app l iqué une disposi t ion du code de p r o c é d u r e péna l e , qui a é té a b r o g é e , 

q u e l q u e s mois plus t a rd , par la loi du 15 j u i n 2000. A q u e l q u e s mois p r è s , 

la « c o n d a m n a t i o n » de la F r a n c e eût donc é té évi tée . C e t t e r e m a r q u e m e 

semble re la t iv iser le sens et la po r t ée du p r é s e n t a r r ê t , qui a en o u t r e 

re je té les d e m a n d e s fo rmées pa r le r e q u é r a n t devan t n o t r e C o u r au t i t r e 

du d o m m a g e m a t é r i e l et du pré judice m o r a l . 
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SUMMARY1 

Obligation to surrender to custody on day before hearing in Court of 
Cassation or else forfeit right of appeal 

Article 6 § 1 

Access to a court - Criminal proceedings - Proceedings relating to serious crime - Obligation to 
surrender to custody on day before hearing in Court of Cassation or else forfeit right to appeal -
Forfeiture of right to appeal on points of law - Application for exemption from obligation to 
surrender to custody 

Article 2 of Protocol No. 7 

Review of a conviction and sentence - Appeal on points of law - Forfeiture of applicant's right 
to appeal on points of law against an assize court judgment 

* 
* * 

The applicant was found guilty by the Assize Court of aiding and abetting crimes 
against humanity and was sentenced to ten years' imprisonment. Having lodged an 
appeal on points of law against that judgment, the applicant was informed that, 
before his appeal could be considered, he had to comply with the statutory-
obligation to surrender to custody. The relevant provision (Article 583 of the 
Code of Criminal Procedure) - now repealed - required persons sentenced to a 
term of imprisonment of more than one year to give themselves in charge at the 
latest on the day before their appeal was to be heard by the Court of Cassation, 
unless exempted. Relying on, among other things, his advanced age and his state of 
health, (he applicant applied for exemption from the obligation to surrender to 
custody. The application was refused on the ground that his health did not 
appear to preclude detention in a hospital cardiology unit. The applicant did not 
surrender to custody and left France to take refuge in Switzerland. He was 
consequently declared to have forfeited his right to appeal. 

Held 
(1) Article 6 § 1: In Khalfaoui v. France the Court held that the applicant's 
forfeiture of the right to appeal on points of law due to his not having 
surrendered to custody or obtained an exemption had not infringed the right 
of access to a court. The Government submitted that the instant case could 
be distinguished from Khalfaoui, which had related to a prosecution for an 
intermediate offence, whereas the instant case had related to a prosecution for 

1. T h i s s u m m a r y by the Re g i s t r y d o c s not bind the C o u r t . 
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a serious crime. The approach taken in Khaljaoui had been confirmed by the Court 
in Krombach v. France, which had concerned a prosecution for a serious crime. 
Furthermore, respect for the presumption of innocence, combined with the 
suspensive effect of appeals on points of law, militated against the obligation for a 
defendant at liberty to surrender to custody, however long his incarceration might 
last. The fact that the applicant had been prosecuted for and convicted of aiding 
and abetting crimes against humanity did not deprive him of the guarantee of his 
rights and freedoms under the Convention. Furthermore, the facts ofEliazer v. the 
Netherlands - relied on by the Government - had been different, because in that 
case the applicant had been under no obligation to surrender to custody as a 
precondition of the objection proceedings before the appellate court taking place 
and, secondly, it had been open to him to appeal on points of law once he chose to 
be present at the objection proceedings. There was therefore no reason to depart 
from the Court's conclusion in Khaljaoui. Accordingly, the applicant had suffered 
disproportionate interference with his right of access to a court and, therefore, 
with his right to a fair trial. 
Conclusion: violation (unanimously). 
(2) Article 2 of Protocol No. 7: As to the applicant's complaint that he had been 
deprived of his right to have his conviction and sentence reviewed by a higher 
tribunal, the Court had already had occasion to hold that the French system 
in force at the material time was in principle compatible with Article 2 of 
Protocol No. 7. 
Conclusion: no violation (unanimously). 

Article 41: The Court awarded a specified sum for costs and expenses. 

Case-law ci ted by the Cour t 
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In t h e c a s e o f P a p o n v. F r a n c e , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (First Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r C.L. ROZAKIS, President, 
Mrs F. TULKENS, 
M r J . -P . COSTA, 

M r G. BONELLO, 
M r P. LORENZEN, 

Mrs N . VAJIC, 

M r A. KOVLER, judges, 
and M r E. FRJBERGH, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 4 J u l y 2002, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in a n app l i ca t i on (no. 54210/00) aga ins t t h e 
F r e n c h Repub l i c lodged wi th the C o u r t u n d e r Art ic le 34 of the 
C o n v e n t i o n for the P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) by a F r e n c h na t iona l , Mr M a u r i c e Papon 
("the a p p l i c a n t " ) , on 1 4 J a n u a r y 2000. 

2. T h e appl icant was r e p r e s e n t e d before t he C o u r t by M r L. A r g a n d , of 
t he G e n e v a Bar , and M r J . - M . V a r a u t , of t he Par is Bar. T h e F r e n c h Govern
m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by Mrs M. D u b r o c a r d , H e a d of 
t he H u m a n Rights Sect ion, Minis t ry of Fore ign Affairs, ac t ing as Agen t . 

3. T h e app l i can t ra ised var ious c o m p l a i n t s based on the l eng th of the 
c r imina l p roceed ings aga ins t h im, t he i r un fa i rness , non-compl iance with 
t he pr inc ip les of p r e s u m p t i o n of innocence and non- re t rospec t ive effect of 
c r imina l law. H e also rel ied on the lack of access to t h e C o u r t of Cassa t ion 
on accoun t of his hav ing forfei ted his r ight to a p p e a l on po in t s of law a n d 
t h e lack of any o rd ina ry appea l . 

4. T h e appl ica t ion was a l loca ted to t he T h i r d Sect ion of the C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . W i t h i n t h a t Sect ion t he C h a m b e r 
tha t would cons ider t he case (Rule 27 § 1 of t he C o n v e n t i o n ) was 
c o n s t i t u t e d as provided in Rule 26 § 1. 

5. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the compos i t ion of its 
Sect ions (Rule 25 § 1). Th i s case was ass igned to t he newly composed 
First Sect ion (Rule 52 § 1). 

6. By a decis ion of 15 N o v e m b e r 2 0 0 1 1 , the C o u r t dec l a red admiss ib le 
t he app l i can t ' s compla in t s conce rn ing the lack of access to the C o u r t of 

1. Note by the Registry. E x t r a c t s of the dec i s ion are repor ted in E C H R 2001-XII . 
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C a s s a t i o n on account of his hav ing forfeited his r igh t to appea l on po in t s of 
law a n d the lack of any o rd ina ry appea l . It dec l a red inadmiss ib le t he o t h e r 
nine compla in t s which formed the r e m a i n d e r of t he app l ica t ion . 

7. Bo th the app l i can t a n d the G o v e r n m e n t filed w r i t t e n obse rva t ions 
on the m e r i t s of t he case (Rule 59 § 1). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e app l i can t , w h o was born in 1910, is c u r r e n t l y in cus tody in t he 
S a n t é Pr ison in Par i s . 

9. F r o m May 1942 to Augus t 1944 the app l i can t was t he sec re ta ry-
g e n e r a l of t he G i r o n d e p re fec tu re u n d e r the a u t h o r i t y of t he prefec t , 
M a u r i c e Saba t i c r . 

10. After the L ibe ra t i on , accord ing to f igures provided by the 
app l i can t , m o r e t h a n 30,000 civil s e rvan t s who had served u n d e r 
t h e O c c u p a t i o n were pun i shed a n d several t h o u s a n d people were 
e x e c u t e d , bo th officially a n d unofficially. 

11. In an opinion d a t e d 6 D e c e m b e r 1944 the Min i s t ry of the In t e r io r ' s 
C o m m i t t e e for the P u r g e of Co l l abo ra to r s (comité d'épuration) p roposed 
t h a t the app l i can t should r e t a i n his pos t , t a k i n g the view t h a t a l t h o u g h 
he had held office u n d e r t he Vichy r e g i m e , he had shown a favourable 
a t t i t u d e towards the Res i s t ance . H e was t he r e fo r e al lowed to con t i nue 
serving as h e a d of t h e p r iva te office of G a s t o n Cus in , t he B o r d e a u x 
C o m m i s s i o n e r of t he Repub l i c . 

12. H e was a p p o i n t e d to t he r a n k of prefect a n d pos ted to Cor s i ca in 
1947, t h e n served as Pa r i s Police C o m m i s s i o n e r f rom 1958 to 1966. H e was 
a m e m b e r of P a r l i a m e n t from 1968 to 1978 and mayor of S a i n t - A m a n d -
M o n t r o n d from 1971 to 1988. H e served as c h a i r m a n of t he F inance 
C o m m i t t e e of t h e Na t iona l Assembly from 1972 to 1973 a n d t h e n as t h e 
gene ra l r a p p o r t e u r on t he b u d g e t unt i l 1978. F r o m 1978 to 1981 he was 
Min i s t e r for the Budge t . 

13. O n 6 M a y 1981, be tween the two r o u n d s of t he p re s iden t i a l 
e lec t ion , t h e weekly n e w s p a p e r Le Canard Enchaîné pub l i shed t h e first of a 
ser ies of ar t ic les in which the app l i can t , who was M i n i s t e r for t h e Budge t 
a t the t ime , was cr i t ic ised for his behav iou r d u r i n g the Second Wor ld W a r . 

14. T h e appl ican t asked the Act ion C o m m i t t e e of the Res i s t ance to 
appo in t a cour t of h o n o u r to assess his conduc t u n d e r the G e r m a n 
occupa t ion . O n 15 D e c e m b e r 1981, hav ing e x a m i n e d his i m m e d i a t e 
h ie ra rch ica l super ior , M a u r i c e Saba t i e r , w h o said t h a t he a s s u m e d "full 
responsib i l i ty for t he ant i - Jewish rep ress ion for which his p re fec tu re was 
respons ib le" , t he cour t of h o n o u r de l ivered a verd ic t in wh ich it formal ly 
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acknowledged t h a t t he app l i can t had b e e n a m e m b e r of the Res i s t ance 
from J a n u a r y 1943 onwards bu t conc luded " t h a t in t he very n a m e of the 
pr inc ip les which he bel ieved he was de fend ing , and not hav ing been 
i n s t ruc t ed to r e m a i n in his post by a c o m p e t e n t a u t h o r i t y of the 
R e s i s t a n c e , he should have res igned from his post as s ec re t a ry -gene ra l of 
G i r o n d e in Ju ly 1942". 

15. O n 8 D e c e m b e r 1981 a lawyer n a m e d B o u l a n g e r lodged a c r imina l 
c o m p l a i n t aga ins t the app l i can t t o g e t h e r wi th a civil-party app l i ca t ion for 
c r imes aga ins t h u m a n i t y , a id ing and a b e t t i n g m u r d e r and abuse of official 
a u t h o r i t y in connec t ion wi th t he d e p o r t a t i o n of e ight pe r sons a r r e s t e d by 
t h e F r e n c h police in B o r d e a u x a n d held in B o r d e a u x and t h e n in D r a n c y 
C a m p before be ing d e p o r t e d to Auschwi tz a n d e x t e r m i n a t e d t h e r e . Six 
o t h e r c r imina l compla in t s t o g e t h e r wi th civil-party appl ica t ions r e l a t i ng 
to s e v e n t e e n o t h e r v ic t ims of d e p o r t a t i o n s were lodged in M a r c h and 
Apri l 1982 by a n o t h e r lawyer, M r Serge Klarsfeld, who is also the 
c h a i r m a n of the assoc ia t ion "Sons a n d d a u g h t e r s of F r a n c e ' s J ewi sh 
d e p o r t e e s " . O n 29 J u l y 1982 the B o r d e a u x public p r o s e c u t o r ' s office 
asked for inves t iga t ions to be o p e n e d in r e spec t of all seven compla in t s . 

A. T h e i n v e s t i g a t i o n p r o c e e d i n g s 

16. O n 19 J a n u a r y 1983 the app l i can t was cha rged wi th c r i m e s aga ins t 
h u m a n i t y by the chief inves t iga t ing j u d g e at the B o r d e a u x tribunal de 
grande instance. 

17. O n 22 F e b r u a r y 1984 the inves t iga t ing j u d g e c o m m i s s i o n e d an 
expe r t h i s tor ica l r epo r t from t h r e e h i s to r i ans . T h e r e p o r t was filed on 
11 J a n u a r y 1985. 

18. In the m e a n t i m e , on 23 M a y 1983, the inves t iga t ing j u d g e had 
b e g u n e x a m i n i n g wi tnesses , inc lud ing M a u r i c e Saba t i e r , t h e prefect of 
G i r o n d e at t he m a t e r i a l t i m e . Howeve r , f o rmer Ar t ic le 681 of the Code 
of C r i m i n a l P r o c e d u r e ' provided t h a t w h e r e a civil s e rvan t or a mayor 
was likely to be c h a r g e d wi th a se r ious c r ime (crime) or lesser ser ious 
offence (délit) c o m m i t t e d in t h e p e r f o r m a n c e of his du t i e s , t he public 
p r o s e c u t o r h a d first to apply to the C r i m i n a l Division of the C o u r t of 
C a s s a t i o n to d e s i g n a t e t he cour t to c a r ry out t he inves t iga t ion . 

19. Since, by Art ic le 171 of the Code of C r i m i n a l P r o c e d u r e , failure to 
comply wi th t h a t formal r e q u i r e m e n t r e n d e r e d p roceed ings absolu te ly 
null and void, t he C o u r t of C a s s a t i o n in a j u d g m e n t of 11 F e b r u a r y 1987 
dec l a r ed all t he s teps of the p rosecu t ion a n d inves t iga t ion ca r r i ed ou t after 
5 J a n u a r y 1983, inc luding the c h a r g i n g of the app l i can t , nul l a n d void as 
hav ing b e e n t a k e n by a j u d g e wi thou t j u r i sd i c t ion and d e s i g n a t e d the 

1. R e p e a l e d by the L a w of 4 J a n u a r y 1993. 
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I n d i c t m e n t Division of the B o r d e a u x C o u r t of Appea l to p roceed wi th the 
inves t iga t ion . 

20. In a j u d g m e n t of 4 A u g u s t 1987 the I n d i c t m e n t Division o r d e r e d 
the j o i n d e r of the seven se ts of p roceed ings i n s t i t u t e d as a resul t of the 
c o m p l a i n t s lodged before 5 J a n u a r y 1983 a n d o r d e r e d t h a t the 
inves t iga t ion be c o n t i n u e d , a p p o i n t i n g a j u d g e of t he I n d i c t m e n t Division 
to conduc t it. In j u d g m e n t s of 9 N o v e m b e r and 8 D e c e m b e r 1987 the 
I n d i c t m e n t Division no ted t h a t t h r ee fresh c r imina l c o m p l a i n t s had b e e n 
lodged by associa t ions t o g e t h e r wi th appl ica t ions to j o in t he p e n d i n g 
p roceed ings as a n i n t e r v e n i n g civil p a r t y a n d o r d e r e d t h a t these be added 
to t he fde. A compla in t by two civil pa r t i e s in M a r c h 1982 gave rise to 
a n o t h e r j u d g m e n t d e s i g n a t i n g the c o m p e t e n t cour t de l ivered by the 
C r i m i n a l Division of t he C o u r t of C a s s a t i o n on 9 D e c e m b e r 1987 a n d a 
j u d g m e n t of 28 J u n e 1988 in which the I n d i c t m e n t Division o r d e r e d the 
j o i n d e r of those p roceed ings and conf i rmed the a p p o i n t m e n t of the j u d g e 
to conduc t the inves t iga t ion . O n 2 F e b r u a r y 1988 the I n d i c t m e n t Division 
no ted t h a t a new c o m p l a i n t had been lodged on 2 4 J u l y 1987 t o g e t h e r wi th 
an appl ica t ion to jo in the p e n d i n g p roceed ings as a n i n t e r v e n i n g civil par ty 
a n d o r d e r e d t h a t it be added to the file. 

21 . In a j u d g m e n t of 5 J a n u a r y 1988 the I n d i c t m e n t Division d ismissed 
an appl ica t ion by the p rosecu t ion for an expe r t h is tor ica l r e p o r t . 

22. O n 8 J u l y a n d 20 O c t o b e r 1988 respect ively t h e app l i can t 
a n d M a u r i c e S a b a t i e r were c h a r g e d wi th c r imes aga ins t h u m a n i t y . 
M a u r i c e S a b a t i e r died on 19 Apri l 1989 and the I n d i c t m e n t Division 
accordingly r eco rded on 6 F e b r u a r y 1990 t h a t the proceeding's aga ins t 
h im had lapsed. 

23 . In F e b r u a r y , J u n e , O c t o b e r a n d D e c e m b e r 1988, m o r e associa t ions 
i n t e rvened in the p roceed ings by m e a n s of c r imina l compla in t s lodged 
t o g e t h e r wi th civil-party app l ica t ions , which were r eco rded in j u d g m e n t s 
of t he I n d i c t m e n t Division in F e b r u a r y , M a r c h , J u n e and N o v e m b e r 1988 
a n d J a n u a r y 1989. 

24. A n o t h e r compla in t t o g e t h e r wi th a civil-party app l i ca t ion was 
lodged on 18 N o v e m b e r 1988 a n d 3 F e b r u a r y 1989 by the associat ion 
"Sons and d a u g h t e r s of F r a n c e ' s J e w i s h d e p o r t e e s " . It was lodged not 
only aga ins t the appl ican t and M a u r i c e S a b a t i e r bu t also aga ins t 
J e a n Leguay a n d R e n é Bousque t , bo th fo rmer sen ior officials wi th t he 
rank of prefect u n d e r the Vichy r e g i m e , and N o r b e r t T e c h o u e y r e s , who 
at t he m a t e r i a l t i m e was t he de tec t ive s u p e r i n t e n d e n t n o m i n a t e d to act 
on t he d i rec t ions of t h e publ ic p rosecu to r . In a j u d g m e n t of 20 D e c e m b e r 
1988 the I n d i c t m e n t Division had dec la red the civil-party appl ica t ion 
admiss ib le by way of i n t e r v e n t i o n as to t he m a t t e r s of which it had 
a l ready been proper ly seised and , as to t he r e m a i n d e r , had o rde red t h a t 
t he app l ica t ion be fo rwarded to t he Pr inc ipa l Publ ic P rosecu to r . 
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25. P u r s u a n t to Art ic le 681 of the Code of C r i m i n a l P r o c e d u r e , t he 
c o m p l a i n t gave rise t o a fresh app l i ca t ion to the C r i m i n a l Division of t he 
C o u r t of C a s s a t i o n , which, in a j u d g m e n t of 26 Apri l 1989, once aga in 
d e s i g n a t e d the Ind ic tmen t Division of the B o r d e a u x C o u r t of Appea l to 
inves t iga te t he new facts, but t he c o m p l a i n t was s u b s e q u e n t l y dec la red 
inadmiss ib le because a s u m to cover costs h a d not b e e n pa id i n to cour t 
wi th in t he specified t i m e . 

26. N o r b c r t T e c h o u e y r e s and J e a n Leguay died on 4 April 1989 and 
3 J u l y 1989 respect ively, before be ing c h a r g e d , a n d the p roceed ings 
aga ins t t h e m accordingly lapsed. 

27. T h e appl ican t was q u e s t i o n e d on four occasions b e t w e e n 31 May 
and 6 O c t o b e r 1989. O n 6 F e b r u a r y 1990 the I n d i c t m e n t Division 
a p p o i n t e d a new j u d g e to con t i nue the inves t iga t ion . 

28. O n 16 May 1990 twen ty m o r e c r imina l c o m p l a i n t s t o g e t h e r wi th 
civil-party appl ica t ions r e l a t i ng to d e p o r t a t i o n s in 1943 and 1944 not 
covered by the init ial c o m p l a i n t s were lodged aga ins t t he app l i can t by 
M r B o u l a n g e r on b e h a l f of severa l indiv iduals . T h r e e of t h e civil-party 
app l i ca t ions w e r e dec la red admiss ib le a n d added to the file on 3 Ju ly 
1990. T h e o t h e r s even teen c o m p l a i n t s , which r e l a t e d to new accusa t ions 
aga ins t R e n e Bousque t , a m o n g o t h e r m a t t e r s , gave rise to s even teen 
j u d g m e n t s , de l ivered by the C r i m i n a l Division of t he C o u r t of C a s s a t i o n 
on 19 D e c e m b e r 1990, d e s i g n a t i n g the I n d i c t m e n t Division of the 
B o r d e a u x C o u r t of Appea l as the inves t iga t ing au tho r i t y . After the 
c o m p l a i n t s had been lodged aga in on 19 J u n e 1991 a n d e x e m p t i o n from 
p a y m e n t in to cour t of a s u m to cover costs had been g r a n t e d , t he se 
c o m p l a i n t s were j o i n e d to t he m a i n inves t iga t ion p roceed ings by v i r tue of 
j u d g m e n t s of the B o r d e a u x I n d i c t m e n t Division of 14 Apri l 1992. 

29. In t he m e a n t i m e , on 12 D e c e m b e r 1990 a n d 21 M a y 1991, a n o t h e r 
assoc ia t ion had lodged an app l i ca t ion to j o in t he p e n d i n g p roceed ings as 
an i n t e rven ing civil pa r ty ; t ha t app l i ca t ion was dec la red admiss ib le in a 
j u d g m e n t of 20 O c t o b e r 1991. 

30. O n 19 M a r c h 1992 the Pr inc ipa l Publ ic P rosecu to r m a d e s e v e n t e e n 
app l ica t ions for a jud ic ia l inves t iga t ion in respec t of the appl ican t and 
R e n e B o u s q u e t . 

3 1 . O n 19 Apri l 1992 Rene B o u s q u e t was c h a r g e d wi th c r imes aga ins t 
h u m a n i t y . H e was shot d e a d ou t s ide his h o m e on 8 J u n e 1993 and the 
p roceed ings aga ins t h im accordingly lapsed. 

32. O n 2 2 J u n e 1992 an add i t iona l cha rge of c r imes aga ins t h u m a n i t y 
was b r o u g h t aga ins t t he app l i can t on accoun t of t h e facts a l leged in the 
c o m p l a i n t s of 16 May 1990. 

33 . In a j u d g m e n t of 20 O c t o b e r 1992 the Ind i c tmen t Division dec la red 
admiss ib le a compla in t lodged by a n o t h e r associat ion t o g e t h e r with an 
appl ica t ion to j o in t he p e n d i n g p roceed ings as a n in t e rven ing civil par ty . As 
some of the o t h e r legal persons who had a l r eady jo ined the proceedings had 



210 PAPON v . FRANCE JUDGMENT 

ex tended the i r compla in t s to cover the m a t t e r s dea l t wi th in the j u d g m e n t s 
of 14 Apri l 1992, the Ind i c tmen t Division recorded the filing of t h r e e of those 
compla in t s in a j u d g m e n t of 2 8 J u n e 1993, a n o t h e r in a j u d g m e n t of 7 J u n e 
1994 a n d two fur ther ones in a j u d g m e n t of 20 J u n e 1995. 

34. B e t w e e n J u n e 1992 a n d J u l y 1995 the inves t iga t ing judge took 
evidence from the civil p a r t i e s (in some th i r t y - th r ee in terviews) a n d the 
wi tnesses (in about thir ty-six) and m a d e over th i r ty journeys to a rchives to 
seize ev idence . 

35. O n 3 M a y 199+ the I n d i c t m e n t Division d i smissed a n app l ica t ion 
by the p rosecu t ion for t he r emova l from the case file of the booklet "Civil 
Se rvan t s u n d e r t he O c c u p a t i o n " (Fonctionnaire sous FOccupation), which 
r e p r o d u c e d in extenso t he expe r t his tor ical r epo r t set as ide by the C o u r t of 
C a s s a t i o n on 11 F e b r u a r y 1987 and had been pub l i shed by the app l i can t ' s 
lawyer, M r V a r a u t , wi th a view to e x c u l p a t i n g his c l ient in t h e eyes of the 
publ ic . T h e publ ica t ion in ques t i on had been d i s t r i b u t e d to m e m b e r s of 
P a r l i a m e n t in 1987 a n d p r o d u c e d as evidence d u r i n g libel p roceed ings 
b r o u g h t by the app l i can t aga ins t t he m a g a z i n e Le Nouvel Observateur. 

36. An a p p e a l on poin ts of law was lodged aga ins t t he I n d i c t m e n t 
Divis ion 's j u d g m e n t b u t a n app l i ca t ion by t h e p rosecu t ion for its appea l 
on poin ts of law to be dec la red i m m e d i a t e l y admiss ib le was d i smissed by 
the P r e s i d e n t of the C r i m i n a l Division of the C o u r t of C a s s a t i o n on lOJune 
1994. 

37. O n 28 J u l y 1995, at t he end of t he inves t iga t ion , t he case file was 
sent to t he Pr inc ipa l Publ ic P r o s e c u t o r at t he B o r d e a u x C o u r t of Appea l , 
who filed his final app l ica t ion on 19 D e c e m b e r 1995. In t h a t app l ica t ion , 
which ran to 185 pages , the P r inc ipa l Publ ic P rosecu to r s u b m i t t e d t h a t t he 
app l i can t had no case to a n s w e r in r e spec t of his involvement in t he 
o rgan i sa t ion of the t r a n s p o r t s of S e p t e m b e r 1942, N o v e m b e r and 
D e c e m b e r 1943 a n d M a y 1944, t h a t t h e p rosecu t ion of R e n e Bousque t 
had lapsed, t h a t t he r e m a i n i n g c h a r g e s should be a l t e r e d to a id ing and 
a b e t t i n g abduc t ion and false i m p r i s o n m e n t a n d tha t t he ajajilicant should 
be c o m m i t t e d for t r ia l a t t he Assize C o u r t for t he t r a n s p o r t s of J u l y , 
A u g u s t and O c t o b e r 1942 a n d J a n u a r y 1944. T h e Pr inc ipa l Publ ic 
P r o s e c u t o r did not c h a r g e t he c r ime of a id ing a n d a b e t t i n g m u r d e r . 

38. O n 1 a n d 5 M a r c h 1996 five m o r e associa t ions app l ied to have t he i r 
civil-party appl ica t ions formally no t ed ; t h a t was done in t he j u d g m e n t of 
18 S e p t e m b e r 1996 c o m m i t t i n g the app l ican t for t r ia l . 

39. T h e p roceed ings in t he I n d i c t m e n t Division of t he B o r d e a u x C o u r t 
of A p p e a l aga ins t t he app l i can t a n d t h r e e o t h e r p e r s o n s on the c h a r g e of 
c r imes aga ins t h u m a n i t y following c r imina l c o m p l a i n t s lodged t o g e t h e r 
wi th civil-party apj i l icat ions by thir ty- l ive individuals and twen ty 
associa t ions e n d e d wi th a j u d g m e n t de l ivered by the I n d i c t m e n t Division 
on 18 S e p t e m b e r 1996 in which it c o m m i t t e d t he app l ican t for t r ia l a t t he 
Assize C o u r t . 
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40. It a p p e a r s from tha t 169-page j u d g m e n t t h a t be tween J u n e 1942 
a n d Augus t 1944 1,560 pe r sons of J e w i s h or igin , inc luding a la rge n u m b e r 
of ch i ld ren , were d e p o r t e d in t en t r a in loads to Auschwi tz C a m p , whe re 
most of t h e m died , e i t he r as t he resul t of i n h u m a n t r e a t m e n t or because 
they were e x t e r m i n a t e d . S o m e of t he t r a n s p o r t s w e r e d i spa t ched after 
mass a r r e s t s a m o n g the J e w i s h popu la t ion . 

4 1 . T h e I n d i c t m e n t Division n o t e d , inter alia, t h a t t he unlawful a r r e s t s 
a n d i m p r i s o n m e n t o r d e r e d by t h e G e r m a n a u t h o r i t i e s had a l legedly been 
ca r r i ed out wi th t he act ive ass i s t ance of the app l i can t , who was at t he t ime 
the s ec r e t a ry -gene ra l of the G i r o n d e p r e f e c t u r e and who, by v i r tue of the 
ex tens ive powers d e l e g a t e d to him by the reg iona l prefect , had au tho r i t y 
not only over the a d m i n i s t r a t i v e d e p a r t m e n t s of t he p re fec tu re bu t also 
over t he police and g e n d a r m e r i e , t h e M e r i g n a c C a m p a u t h o r i t i e s and the 
d e p a r t m e n t s set u p as a resul t of the war , such as the J e w i s h Affairs 
D e p a r t m e n t . It fu r the r no ted t h a t t he app l i can t had a l legedly b e e n fully 
a w a r e of t he ant i -Jewish policy conduc t ed by the Vichy g o v e r n m e n t and 
t h a t , as soon as he took office, he had a p p a r e n t l y b e e n "convinced tha t 
t h e a r r e s t a n d i m p r i s o n m e n t of J e w s a n d the i r d e p o r t a t i o n to t he East 
we re l ead ing t h e m inescapab ly to t he i r d e a t h s even t h o u g h he might 
have r e m a i n e d u n a w a r e of the ... c i r c u m s t a n c e s ... and the technical 
m e t h o d s used 

42 . T h e I n d i c t m e n t Division conc luded t h a t t he active con t r ibu t ion 
t h a t the appl ican t was said to have knowingly m a d e t h r o u g h his pe r sona l 
ac t ions to t he commiss ion of c r imina l ac ts by un i t s of the S IPO-SD 
(Sicherheitspolizei-Sicherheitsdienst), an o rgan i sa t ion dec la red c r imina l by 
t h e N u r e m b e r g I n t e r n a t i o n a l Mi l i t a ry T r i b u n a l on 1 O c t o b e r 1946, had 
formed pa r t of a conce r t ed plan ca r r i ed out on beha l f of Naz i G e r m a n y , 
an Axis coun t ry p u r s u i n g a policy of ideological hegemony . It held t h a t the 
app l i can t could not rely on the ins t ruc t ions given on 8 J a n u a r y 1942 by the 
F r e n c h a u t h o r i t i e s in L o n d o n ' , nor on d u r e s s , the r e q u i r e m e n t s of t h e law, 
t h e o r d e r s of his h i e ra rch ica l super io r s or t h e responsibi l i ty of his own 
s u b o r d i n a t e s to absolve h imse l f of his own responsibi l i ty . It also 
cons ide red t h a t his m e m b e r s h i p of the Res i s t ance , on which he rel ied, 
did not m e a n tha t he could not have ass i s ted t he ac t s p e r p e t r a t e d by the 
Naz i s aga ins t the J e w s . 

43 . C o n s e q u e n t l y , the I n d i c t m e n t Division o r d e r e d the app l i can t ' s 
i n d i c t m e n t for t he offences of a id ing and a b e t t i n g unlawful a r r e s t , false 
i m p r i s o n m e n t , m u r d e r and a t t e m p t e d m u r d e r a m o u n t i n g to c r imes 

1. M e s s a g e by L i e u t e n a n t C o l o n e l T i s s i e r broadcast by the B B C on 8 J a n u a r y 1942, urg ing 
civil s ervants work ing in m e t r o p o l i t a n France to s tay at the ir pos t s , to d o t h e work that they 
w e r e a s k e d to d o and to s a b o t a g e it on ly if it w a s contrary to the i n t e r e s t s of t h e na t ion and 
s u c h s a b o t a g e could be carried out w i t h o u t risk. It w a s a l so r e c o m m e n d e d that civil servants 
shou ld act a lone and not e v e n conf ide in their best fr iends . 
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aga ins t h u m a n i t y in respec t of four police raids and e ight t r a n s p o r t s of 
d e p o r t e e s , and c o m m i t t e d him for t r ia l a t the G i r o n d e Assize C o u r t . 

44. T h e app l i can t a p p e a l e d on poin ts of law aga ins t t h a t j u d g m e n t . H e 
p leaded in p a r t i c u l a r t h a t t h e p roceed ings had been null and void, 
c o m p l a i n i n g t h a t they had b e e n unfai r p r imar i ly because of the i r 
excessive l eng th , the resul t of which had been tha t d o c u m e n t s t h a t would 
have been in his favour h a d d i sap jx ' a red a n d wi tnesses for the defence had 
died. H e also cha l l enged the I n d i c t m e n t Division's decis ion to c o m m i t h im 
for t r ia l for a id ing and a b e t t i n g c r imes aga ins t h u m a n i t y on the g r o u n d 
t h a t , in his opinion, individual complici ty in t he case of such a c r ime , 
which was main ly a t t r i b u t a b l e to an ins t i tu t ion or a n o rgan i s a t i on , p re 
supposed tha t t h e individual conce rned subscr ibed to t he h e g e m o n i c and 
racial ideology of t he c r imina l ins t i tu t ion . T h e appl ican t m a i n t a i n e d t h a t 
he had never be longed to t he Nazi o rgan i sa t i ons c o n d e m n e d by the 
N u r e m b e r g T r i b u n a l and t h a t the acts of which he s tood accused had 
been c o m m i t t e d in the p e r f o r m a n c e of his du t i e s as s ec re t a ry -gene ra l of 
the G i r o n d e p re fec tu re , an o r g a n of the Vichy S t a t e , which in his view did 
not have a h e g e m o n i c ideology wi th the goal of racial e x t e r m i n a t i o n . H e 
s u b m i t t e d tha t for t he pu rpose s of t he N u r e m b e r g law, which formed the 
basis of his p rosecu t ion , the G e r m a n S t a t e and the Nazi o rgan i sa t i ons 
should be r e g a r d e d as s e p a r a t e en t i t i e s from the Vichy S t a t e , to which 
c r imes aga ins t h u m a n i t y could not the re fo re be a t t r i b u t e d r e t r o 
spectively. C o n s e q u e n t l y , he cons idered t h a t n e i t h e r could such c r i m e s 
be a t t r i b u t e d to p e r s o n s who had p e r f o r m e d pure ly a d m i n i s t r a t i v e du t i e s 
in the d e p a r t m e n t s for which he was respons ib le . H e also m a i n t a i n e d t h a t , 
c o n t r a r y to wha t the I n d i c t m e n t Division h a d a s se r t ed , the fact t h a t 
he had be longed to t h e Res i s t ance was sufficient to ru le out his 
pa r t i c ipa t ion in a conce r t ed p lan . 

45. O n 23 J a n u a r y 1997 the C r i m i n a l Division of the C o u r t of 
C a s s a t i o n d i smissed the appea l on poin ts of law. N o t i n g t h a t it was t he 
first a u t h o r i t y before which the compla in t t ha t the p roceed ings had been 
unfai r had been ra i sed , it dec l a red t h a t compla in t inadmiss ib le . It fu r the r 
ruled " tha t the appe l l an t [had] no in t e re s t in cr i t ic is ing t he reasons given 
in the j u d g m e n t for d i smiss ing the compla in t of a viola t ion of Art ic le 6 § 1 
of the E u r o p e a n Conven t i on on H u m a n Righ t s , s ee ing t h a t excessive 
l eng th of c r imina l p roceed ings [did] not affect the i r val idi ty" . T h e C o u r t 
of C a s s a t i o n also cons idered t h a t t h e r e was n o t h i n g i n a d e q u a t e or 
con t r ad i c to ry abou t the reasons the I n d i c t m e n t Division gave for 
classifying the offences as a id ing a n d a b e t t i n g unlawful a r r e s t , false 
i m p r i s o n m e n t and m u r d e r or a t t e m p t e d m u r d e r , c o n s t i t u t i n g c r i m e s 
aga ins t h u m a n i t y . It j jointed out t h a t i n d i c t m e n t divisions had the 
u l t i m a t e a u t h o r i t y to assess w h e t h e r facts a m o u n t e d to an offence, t he 
role of t he C o u r t of C a s s a t i o n be ing mere ly to "verify, suppos ing the 
facts to be es tab l i shed , w h e t h e r t he i r classif icat ion [justified] s end ing the 
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case for t r ia l" . It cons idered t h a t t h a t had been so in the i n s t an t case and 
t h a t "consequen t ly , the g r o u n d s of appea l mus t be re jec ted , pa r t i cu la r ly in 
so far as they r e f e r [ r ed ] to t he last p a r a g r a p h of Ar t ic le 6 of t h e S t a t u t e of 
t h e I n t e r n a t i o n a l Mi l i t a ry T r i b u n a l , which [ r equ i r ed ] n e i t h e r t h a t a 
pe r son a id ing a n d a b e t t i n g c r imes aga ins t h u m a n i t y should have 
subscr ibed to the policy of ideological h e g e m o n y of the pr inc ipa l per 
p e t r a t o r s nor t h a t he should have be longed to one of t he o rgan i sa t ions 
dec la red c r imina l by the N u r e m b e r g T r i b u n a l " . 

46. In an app l ica t ion of 25 J u l y 1997 the Pr inc ipa l Publ ic P rosecu to r 
asked for the appl icant to be placed u n d e r judicial supervis ion . 

47. In a j u d g m e n t of 7 A u g u s t 1997 the I n d i c t m e n t Division placed the 
app l ican t u n d e r jud ic ia l superv is ion , wi th ce r t a in ob l iga t ions . O n 
18 N o v e m b e r 1997 the C r i m i n a l Division of t he C o u r t of Cassa t ion 
r eco rded tha t the app l ican t had w i t h d r a w n his appea l on po in t s of law 
aga ins t t h a t j u d g m e n t . 

B . T h e tr ial 

48. O n 7 O c t o b e r 1997 the appl ican t was t a k e n into cus tody in 
B o r d e a u x Pr i son , p u r s u a n t to the a r r e s t w a r r a n t inc luded in the 
j u d g m e n t of the I n d i c t m e n t Division c o m m i t t i n g h im for t r i a l . 

49. T h e t r ia l in t h e G i r o n d c Assize C o u r t opened on 8 O c t o b e r 1997. 
T h e app l i can t ' s lawyer i m m e d i a t e l y appl ied for his c l ient ' s re lease , 
p l e a d i n g his e x t r e m e old age (87 years ) and his poor s t a t e of hea l th 
following a t r iple h e a r t bypass o p e r a t i o n in 1996. T h e Assize C o u r t 
o r d e r e d an expe r t medica l r epo r t , which was del ivered to it on 9 O c t o b e r 
1997 and from which it a p p e a r e d t h a t t h e app l i can t ' s s t a t e p e r m i t t e d 
i m p r i s o n m e n t bu t only in a special is t cardiology uni t . T h a t very evening , 
t h e app l i can t h a d to be a d m i t t e d to hospi ta l for the n igh t . 

50. In a j u d g m e n t of 10 O c t o b e r 1997, in the light of t he e x p e r t r epor t , 
t he Assize C o u r t o r d e r e d t he app l i can t ' s r e l ease . T h a t decis ion t r i gge red 
p r o t e s t s from the civil pa r t i e s , some of w h o m t h r e a t e n e d to w i t h d r a w from 
the t r ia l , a n d t he i r p r o t e s t s w e r e given ex tens ive press coverage . T h e 
p rosecu t ion a p p e a l e d on po in t s of law aga ins t the j u d g m e n t o r d e r i n g the 
app l i can t ' s r e l ease . 

51 . T h e t r ia l , which was initially expec t ed to last two a n d a half 
m o n t h s , las ted near ly six m o n t h s (from 8 O c t o b e r 1997 to 2 Apri l 1998). 
T h e p roceed ings were i n t e r r u p t e d on a n u m b e r of occasions, most ly 
because of the app l i can t ' s s t a t e of hea l t h . D u r i n g the t r ia l , which had a 
case file c o n t a i n i n g over 3,000 folders, 6,300 d o c u m e n t s were p roduced in 
ev idence . T h e r e were h e a r i n g s on 94 days , d u r i n g which 85 wi tnesses were 
h e a r d , 12 hour s w e r e given over to t h e publ ic p r o s e c u t o r ' s a d d r e s s , 
40 hours to the civil p a r t i e s ' submiss ions and 20 hour s to t he defence 
submiss ions . T h e cou r t ' s de l i be r a t i ons las ted 19 hours . 
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52. At t he h e a r i n g on 9 O c t o b e r 1997, t h a t is on t he clay following the 
o p e n i n g of the t r ia l , the app l i can t ' s lawyer filed wr i t t en submiss ions in 
which he a r g u e d t h a t t h e t r ia l should be dec la red not t o satisfy the 
r e q u i r e m e n t s of a fair hea r i ng , pa r t i cu la r ly as t he excessive l eng th of the 
p roceed ings had m a d e it impossible to h e a r c e r t a i n wi tnesses ; sough t to 
have the p roceed ings dec la red null and void; and sought a ru l ing t h a t the 
p rosecu t ion was b a r r e d . W h e n a r g u i n g aga ins t t he app l ica t ion for t he 
p roceed ings to be dec la red null a n d void, t he p rosecu to r r e fe r red in 
p a r t i c u l a r to t he work car r ied ou t by t he mos t r ecen t inves t iga t ing 
j u d g e s , who had m a d e 164 j o u r n e y s to consul t a rch ives , seized a n d 
s tud ied 6,354 d o c u m e n t s , t a k e n evidence from 95 wi tnesses and held 85 
in terviews wi th civil pa r t i e s . 

53 . In an in te r locu tory j u d g m e n t of 15 O c t o b e r 1997 the Assize C o u r t 
d i smissed the appl ica t ion for t he p roceed ings aga ins t the app l i can t to be 
ha l t ed , on t he following g r o u n d s : 

"While it is true that m a n y o f the d e f e n c e w i t n e s s e s have now died or arc incapable of 

travel l ing, it mus t be r e c o g n i s e d that the s a m e appl ies to the prosecut ion w i t n e s s e s and 

that from this point o f v i e w a n d in g e n e r a l the part ies are o n a n equal foot ing . 

T h e e x c e p t i o n a l l e n g t h of the p r o c e e d i n g s which brought Maur ice P a p o n before the 
Girondc A s s i z e C o u r t is not e x c e s s i v e w h e n it is c o n s i d e r e d that the c o m p l e x i t y of the 
case , l inked for the most part to the long t ime that has e lapsed s ince the c o m m i s s i o n of 
the o f f ences o f w h i c h the d e f e n d a n t is a c c u s e d , the n u m b e r o f t h o s e o f fences , the broad 
t i m e - s p a n over which they w e r e repor ted , the a g e of the w i t n e s s e s and the fact that they 
were so s ca t t ered , required the inves t iga tb ig judges to carry out a very large n u m b e r of 
inves t iga t ions , which they w e r e often forced to conduct t h e m s e l v e s b e c a u s e of the vcrv 
nature of the facts . A d d e d to these p r o b l e m s were o t h e r s s t e m m i n g from the widely 
d i spersed d o c u m e n t a r y sources and the obs tac l e s s o m e t i m e s e n c o u n t e r e d in g a i n i n g 
access to t h e m . 

C o n t r a r y to what has b e e n a l l e g e d , the trial at the Girondc Ass ize Court is not t hat of 
a S t a t e or an admin i s t ra t ive author i ty but that of a m a n e n t i t l e d to rely on the 
p r e s u m p t i o n of innocence — a principle w i th cons t i tu t iona l s t a t u s w h i c h c a n n o t be 
impaired in the judges ' m i n d s by t h e m e d i a e x c e s s e s d e n o u n c e d by the d e f e n c e - a 
m a n a c c u s e d of h a v i n g personal ly c o m m i t t e d acts w h i c h , in the words of the 
i n d i c t m e n t , c o n s t i t u t e d the s e r i o u s cr ime o f 'aiding and a b e t t i n g c r i m e s against 
humani ty ' . 

Lastly, in reply to the a r g u m e n t put forward by M a u r i c e Papon's d e f e n c e counse l that 

the j u d g m e n t de l ivered on 23 J a n u a r y 1997 by the Cr i mi na l Div is ion of the Court of 

C a s s a t i o n w a s 'in c o m p l e t e contrad ic t ion not only wi th Art ic le 6 o f the N u r e m b e r g 

S t a t u t e ... but a l so w i th Art ic le 123-1 of the Cr im ina l C o d e ' , it should be po in ted out 

that it is not for a n ass ize court to a s s e s s w h e t h e r a dec i s ion o f the C o u r t o f C a s s a t i o n 

is in c o n f o r m i t y w i t h the appl icable rules of law." 

54. F r o m 23 to 31 O c t o b e r 1997 the p roceed ings w e r e ad jou rned 
because the app l ican t was hospi ta l i sed wi th b ronch i t i s c a u s e d by an 
infect ion. 
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55. In a n o t h e r in t e r locu to ry j u d g m e n t (of 3 N o v e m b e r 1997, not 
p roduced) t he Assize C o u r t d i smissed the app l i can t ' s app l i ca t ion for it be 
formal ly no ted in t he record tha t a n A m e r i c a n h i s to r i an , who was a n 
expe r t on the Vichy r e g i m e , had in his wi tness s t a t e m e n t of 31 O c t o b e r 
e x p o u n d e d poli t ical a n d his tor ical ideas not d i rec t ly c o n n e c t e d wi th the 
facts of which the app l ican t was accused . T h e app l ican t cons ide red t h a t 
t h e r e had b e e n a v io la t ion of t he pr inciple t h a t h e a r i n g s in t he Assize 
C o u r t m u s t be ora l , as t he pe r son conce rned was not a "wi tness" , not 
hav ing wi tnessed any of t he offences of which he stood accused . 

56. O n 14 N o v e m b e r 1997 the a p p l i c a n t ' s lawyer appl ied to have the 
c o r r e s p o n d e n c e b e t w e e n the occupying G e r m a n a u t h o r i t i e s a n d the 
p re fec tu re be tween 1942 and 1944 a d m i t t e d in ev idence . 

57. F rom 17 N o v e m b e r to 4 D e c e m b e r 1997 the t r ia l had to be 
ad jou rned once a g a i n on account of t he app l i can t ' s poor s t a t e of hea l t h , 
which had b e e n conf i rmed by a medica l r epor t . 

58 . W h e n the p roceed ings r e s u m e d on 5 D e c e m b e r 1997 the 
app l i can t ' s lawyer filed w r i t t e n submiss ions in which he appl ied for 
fu r the r inqui r ies in to t h e facts to be m a d e wi th a view to p roduc ing in 
cour t t he whole of the police i n t e n d a n t ' s a rch ives held by the G i ronde 
archive office ins t ead of t he resu l t s of select ive se izures which did not 
m a k e it possible to assess exact ly w h a t powers had been exerc ised by the 
var ious ac tors at the p re fec tu re b e t w e e n 1942 a n d 1944. In a j u d g m e n t of 
11 D e c e m b e r 1997 the Assize C o u r t dec ided to defer i ts e x a m i n a t i o n of 
t h a t app l ica t ion . 

59. F r o m 23 D e c e m b e r 1997 to 5 J a n u a r y 1998 the t r ia l was ad journed . 
60. O n 7 J a n u a r y 1998 the P re s iden t of t he Assize C o u r t au tho r i s ed 

the project ion of two video record ings of evidence given by two wi tnesses 
d u r i n g the t r ia l of Klaus Barb ie in Lyons in 1987, t h a t of the wr i t e r 
A n d r e F rossa rd on t h e cond i t ions of d e t e n t i o n in M o n t l u c Pr i son in Lyons 
and t h a t of Yves Jouffa , fo rmer C h a i r m a n of the Ligue des d ro i t s de 
l ' H o m m e ( H u m a n Righ t s L e a g u e ) , on t he condi t ions in D r a n c y C a m p , 
n e a r Par i s . 

61 . At t he h e a r i n g on 26 J a n u a r y 1998, which focused on the t r a n s p o r t 
of 25 N o v e m b e r 1943, the app l i can t was q u e s t i o n e d by the public-
p rosecu to r , wi th the P r e s i d e n t ' s a u t h o r i s a t i o n and on the basis of the 
d o c u m e n t s in the file, abou t events p r eced ing tha t t r a n s p o r t , in 
p a r t i c u l a r those c o n n e c t e d wi th the o r g a n i s a t i o n of t he t r a n s p o r t of 
2 F e b r u a r y 1943, which was m e n t i o n e d in t h e j u d g m e n t w h e r e b y the 
appl ican t was c o m m i t t e d for t r ia l but not in the i n d i c t m e n t . T h e 
app l i can t ' s lawyer i m m e d i a t e l y filed w r i t t e n submiss ions s eek ing to have 
a formal no te of t he se m a t t e r s a d d e d to the record . 

62. O n 28 J a n u a r y 1998 M r A r n o Klarsfe ld , one of t h e civil p a r t i e s ' 
lawyers , pub l i shed a p ress r e l ease r evea l ing a d i s t an t family tie be tween 
the P r e s i d e n t of the G i r o n d e Assize C o u r t a n d some of the pe r sons w h o m 
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the app l i can t was accused of d e p o r t i n g . H e cri t icised the P r e s i d e n t for 
failing to r e p o r t the fact t h a t the m o t h e r a n d two s is ters of his a u n t by 
m a r r i a g e h a d been p a r t of the D e c e m b e r 1943 t r a n s p o r t . 

63. No app l ica t ion for t he j u d g e to w i t h d r a w was filed, however , e i t he r 
by t he civil pa r t i e s or by t he defence , because the C o d e of C r i m i n a l 
P r o c e d u r e only provides for t h a t possibil i ty if t h e judge is a blood re la t ive 
or a re la t ive by m a r r i a g e of one of t he pa r t i e s u p to t he d e g r e e of second 
cousin inclusive, which was not so in t he in s t an t case . T h e P re s iden t of the 
Assize C o u r t a n n o u n c e d t h a t he could not even r e m e m b e r the n a m e of his 
unc le ' s wife, a n d t h a t his uncle had d ied w h e n he was a child. H e did not 
cons ider it necessa ry to w i t h d r a w from the p roceed ings of his own mot ion . 

64. O n 2 F e b r u a r y 1998 the Assize C o u r t took formal no t e at the 
app l i can t ' s r eques t t h a t t he public p rosecu to r had q u e s t i o n e d h im on 
26 J a n u a r y 1998, wi th t he a u t h o r i s a t i o n of the P re s iden t of t h e C o u r t , 
abou t even t s p r e c e d i n g the t r a n s p o r t of 25 N o v e m b e r 1943 in respec t of 
which the appl ican t had been indic ted in the I n d i c t m e n t Division's 
j u d g m e n t and , in pa r t i cu l a r , abou t t he o rgan i sa t ion of the t r a n s p o r t of 
2 F e b r u a r y 1943, which had not been m e n t i o n e d in the i n d i c t m e n t . 

65. In a n o t h e r in te r locu to ry j u d g m e n t de l ivered on the s a m e day (not 
p r o d u c e d ) , however , it refused to allow an app l ica t ion by some of the civil 
pa r t i e s for a formal note to be m a d e in t he record t h a t those ques t ions 
were d i rec t ly connec t ed wi th the facts m e n t i o n e d in the i n d i c t m e n t in 
re la t ion to t he app l i can t ' s powers . It no ted t h a t it was not i ts task , "if it 
wished to avoid p re judg ing the m e r i t s of t he case and the reby infr inging 
the provisions of Art ic le 3 16 of the Code of C r i m i n a l P r o c e d u r e , to ru le on 
any d i rec t r e l a t i onsh ip t h a t migh t exist b e t w e e n the se facts and those 
r e fe r red to in t he i n d i c t m e n t wi th r e g a r d to M a u r i c e Papon ' s powers" . 

66. In an in t e r locu to ry j u d g m e n t of 5 M a r c h 1998 (not p roduced ) the 
Assize C o u r t d i smissed the app l i can t ' s appl ica t ion of 5 D e c e m b e r 1997 for 
fu r the r inqu i r i es in to t h e facts to be m a d e wi th a view to p r o d u c i n g the 
whole of t h e police i n t e n d a n t ' s a rch ives in cour t , on the g r o u n d t h a t , in 
view of the evidence t a k e n at the h e a r i n g , t he r e q u e s t e d m e a s u r e did not 
a p p e a r necessa ry for e s tab l i sh ing the t r u t h . 

67. O n the s a m e day the app l i can t ' s lawyer appl ied to have added to 
t he file a copy of t he c r imina l c o m p l a i n t t h a t he h a d j u s t lodged aga ins t 
M r Serge Klarsfeld, t he c h a i r m a n of one of t he civil-party assoc ia t ions , on 
t he basis of Art ic le 434-16 of t he C r i m i n a l C o d e , which p roh ib i t ed 
publ ica t ion before a final judicial decis ion of c o m m e n t s i n t e n d e d to exe r t 
p r e s s u r e wi th a view to swaying a t r ia l cou r t ' s decision. H e cr i t ic ised 
M r Klarsfeld for t he c o n t e n t of a n u m b e r of in terviews he had given 
conce rn ing the reve la t ion of t he family tie be tween some of t h e v ic t ims 
a n d the P re s iden t of t he Assize C o u r t , to w h o m M r Klarsfeld had 
i m p u t e d bias in t h e d e f e n d a n t ' s favour, a n d i m p u g n e d the fact t h a t only 
disciplinary p roceed ings had b e e n b r o u g h t by the public p ro secu to r ' s 
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office aga ins t M r Klars fe ld ' s son, who had m a d e the reve la t ion in J a n u a r y 
1998. 

68. T h e p roceed ings were ad journed from 25 to 30 M a r c h 1998, 
following the d e a t h of the app l i can t ' s wife. 

69. In a fu r the r in t e r locu to ry j u d g m e n t (of 1 April 1998, not p roduced) 
t he Assize C o u r t d i smissed an appl ica t ion by the app l ican t for a ques t ion 
to be pu t as to w h e t h e r he k n e w of a conce r t ed Nazi p lan to e x t e r m i n a t e 
t he J e w s a n d w h e t h e r he was p r e p a r e d to pa r t i c ipa t e in such a p lan , on t he 
g r o u n d t h a t such a ques t ion was included a m o n g those i n t ended to 
es tab l i sh w h e t h e r he was gui l ty of a id ing and a b e t t i n g c r imes aga ins t 
h u m a n i t y . 

70. It also refused to allow a subs id iary ques t i on to be pu t as to w h e t h e r 
t he app l i can t ' s r e s igna t ion , which would have cu r t a i l ed his Res i s tance 
ac t iv i t ies , would have c h a n g e d the sys tem for t he e x t e r m i n a t i o n of 
J e w s in Bordeaux , on t he g r o u n d tha t as it was not possible to asser t a 
legal i n t e r e s t , t h e r e was n o r e a s o n to ra ise t he q u e s t i o n of his r e s igna t ion . 

71 . O n 2 April 1998, in a 123-page j u d g m e n t de l ivered after 
de l ibe ra t ions las t ing 19 hou r s , t he Assize C o u r t , replying to 768 ques t ions , 
found the appl icant gui l ty of a id ing a n d a b e t t i n g t he unlawful a r r e s t and 
false i m p r i s o n m e n t of J e w s d e p o r t e d in t he t r a n s p o r t s of ju ly , Augus t , and 
O c t o b e r 1942 and J a n u a r y 1944, offences t h a t cons t i t u t ed c r imes aga ins t 
h u m a n i t y . H e was acqu i t t ed of the cha rges of a id ing and a b e t t i n g m u r d e r 
and a t t e m p t e d m u r d e r . 

72. T h e appl ican t was s en t enced to t en y e a r s ' i m p r i s o n m e n t and 
s t r ipped of his civil, civic a n d family r igh t s for t en yea r s . In a j u d g m e n t of 
3 April 1998 (not p roduced) the Assize C o u r t ru led on the civil c la ims . 

C. T h e p r o c e e d i n g s in t h e C o u r t o f C a s s a t i o n 

73. O n 3 April 1998 the appl ican t a p p e a l e d on po in t s of law aga ins t his 
convict ion a n d on 14 D e c e m b e r 1998 he filed fu r the r p lead ings con ta in ing 
t e n g r o u n d s of a p p e a l , six of which r e fe r r ed express ly to Ar t ic le 6 of the 
Conven t ion . 

74. In a t e l e g r a m of 8 S e p t e m b e r 1999 the Pr inc ipa l Publ ic P rosecu to r 
a t t he C o u r t of C a s s a t i o n r e q u e s t e d t h a t t he app l i can t be notified of his 
obl iga t ion to s u r r e n d e r to cus tody pr ior to the h e a r i n g in the C o u r t of 
C a s s a t i o n schedu led for 21 O c t o b e r 1999. Not ice t h e r e o f was served on 
the appl ican t on 16 S e p t e m b e r 1999. 

75. O n 17 S e p t e m b e r 1999 the appl ican t lodged with the I n d i c t m e n t 
Division of t he B o r d e a u x C o u r t of Appea l an app l ica t ion for exempt ion 
from the obl igat ion to s u r r e n d e r to custody, which he w i t h d r e w on 
27 S e p t e m b e r 1999, m a k i n g a fresh appl ica t ion to the Assize C o u r t . O n 
4 O c t o b e r 1999 the Assize C o u r t ru led t h a t it had no ju r i sd i c t ion to m a k e 
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such an o rde r . T h e app l ican t a p p e a l e d on poin ts of law. O n the s a m e day 
he a g a i n appl ied to the I n d i c t m e n t Division for e x e m p t i o n from the 
ob l iga t ion to s u r r e n d e r to custody. H e rel ied on Art ic le 6 of t he 
C o n v e n t i o n , his age (89 years ) a n d his s t a t e of hea l t h . 

76. In a j u d g m e n t of 12 O c t o b e r 1999 the I n d i c t m e n t Division first 
deal t wi th an appl ica t ion by the app l i can t for a d e c l a r a t i o n t h a t 
Art ic le 583 of t he Code of C r i m i n a l P r o c e d u r e should be d e e m e d null 
a n d void by v i r tue of Art ic le 6 § 1 of t he Conven t ion . It said: 

" A l t h o u g h the provis ions of the ... C o n v e n t i o n ... have b e e n ineorporatcd into the 

French legal s y s t e m in accordance w i th Art ic le 55 o f (he C o n s t i t u t i o n and a l t h o u g h the 

cour t s have jur i sd ic t ion to d e t e r m i n e , in an individual c a s e , w h e t h e r a s ta tu tory 

provis ion c o n f o r m s wi th the r e q u i r e m e n t s of the C o n v e n t i o n , it is still n e c e s s a r y for 

that provis ion to serve as the basis on which the case is s u b m i t t e d to t h e m . 

In the instant case Art ic le 5 8 3 o f the C o d e o f C r i m i n a l P r o c e d u r e g ives the 
I n d i c t m e n t Div is ion jur i sd ic t ion on ly to dea l wi th a specif ic m a t t e r o f judic ia l 
a d m i n i s t r a t i o n , n a m e l y app l i ca t ions for e x e m p t i o n from the ob l iga t ion to s u r r e n d e r to 
custody. 

T h e task of enforc ing the ob l iga t ion to s u r r e n d e r to cus tody l ies exc lus ive ly wi th the 
Court of C a s s a t i o n , as it a lone can d e c i d e what c o n s e q u e n c e s shall How from a failure to 
s u r r e n d e r to custody. It is therefore the Court o f Cassa t ion ' s task to rule on app l i ca t ions 
for Art ic le 5 8 3 not to be appl ied to c a s e s s u b m i t t e d to it and , w h e r e it has a l lowed such 
an appl i ca t ion , to dec ide not to dec lare that the appl icant has forfeited his right of 
appeal ." 

77. T h e I n d i c t m e n t Division w e n t on to d i smiss t he appl ica t ion for 
e x e m p t i o n from the obl igat ion to s u r r e n d e r to cus tody, ho ld ing t h a t , in 
view of t he l eng th of the s e n t e n c e imposed , the secur i ty provided by 
t h e app l ican t s e e m e d i n a d e q u a t e ; t h a t the medica l cer t i f ica te he had 
p r o d u c e d did not ind ica te a s ignif icant d e t e r i o r a t i o n in his s t a t e of h e a l t h 
since t he expe r t opinion of O c t o b e r 1997; and t h a t his s t a t e of h e a l t h did 
not a p p e a r to p rec lude d e t e n t i o n in a hospi ta l un i t , t he a r r a n g e m e n t s for 
which w e r e a m a t t e r for t he pr ison a u t h o r i t i e s . 

78. T h e app l i can t d id not s u r r e n d e r to cus tody a n d left F r a n c e to t ake 
refuge in Swi tze r land . However , the Swiss a u t h o r i t i e s o r d e r e d him to 
leave Swi tze r l and , on a d a t e not ind ica ted in t he case file. 

79. In a j u d g m e n t of 21 O c t o b e r 1999, af ter a publ ic h e a r i n g d u r i n g 
which the app l i can t ' s lawyers s u b m i t t e d t he i r obse rva t ions on his 
g r o u n d s of appea l , the C r i m i n a l Division of t he C o u r t of C a s s a t i o n held 
t h a t t he appl ican t had forfeited his r ight to appea l aga ins t t he Assize 
C o u r t ' s j u d g m e n t of 2 Apri l 1998, p u r s u a n t to Art ic le 583 of the Code of 
C r i m i n a l P r o c e d u r e , on t he g r o u n d t h a t " t he a p p e l l a n t , w h o [had been] 
s e n t e n c e d to a t e r m of i m p r i s o n m e n t of m o r e t h a n one year , [had] not 
s u r r e n d e r e d to cus tody and [had] not b e e n e x e m p t e d from t h a t 
ob l iga t ion" . 
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80. In two j u d g m e n t s of 20 D e c e m b e r 2000 the C o u r t of Cassa t ion 
d i smissed the appea l s lodged by the appl ican t aga ins t the j u d g m e n t s 
de l ivered by the Assize C o u r t and the I n d i c t m e n t Division on 4 and 
12 O c t o b e r 1999 on his app l ica t ions to be e x e m p t e d from the obl igat ion 
t o s u r r e n d e r to cus tody, on t he g r o u n d t h a t they w e r e devoid of purpose 
since in t he m e a n t i m e the app l ican t had forfeited his r ight to appea l on 
po in t s of law aga ins t his convict ion by the Assize C o u r t . 

II. RELEVANT D O M E S T I C LAW 

8 1 . As r e g a r d s the obl igat ion to s u r r e n d e r to cus tody before an appeal 
on po in t s of law is h e a r d , t he re levan t provision of t he C o d e of C r i m i n a l 
P r o c e d u r e at t he m a t e r i a l t ime r eads as follows: 

Article 583 (a s w o r d e d fo l lowing Law no. 99 -515 of 23 J u n e 1999) 

"Convic ted persons s e n t e n c e d to a t erm of i m p r i s o n m e n t of m o r e than o n e year w h o 

have not s u r r e n d e r e d to cus tody or have not b e e n e x e m p t e d , w i th or wi thout payment o f 

a securi ty , from s u r r e n d e r i n g to cus tody by the court that tried t h e m shall forfeit their 

right of appea l o n po ints of law. 

T h e m e m o r a n d u m of their i m p r i s o n m e n t or the j u d g m e n t g r a n t i n g t h e m e x e m p t i o n 

shall be produced to the Court o f C a s s a t i o n , at the latest w h e n the case is ca l led on. 

In order for his appea l to be a d m i s s i b l e , it shall be suff ic ient for the appe l lant to 

provide ev idence that he has g iven h i m s e l f up at a prison e i t h e r in the p lace w h e r e the 

Court of C a s s a t i o n sits or in the p lace w h e r e he w a s conv ic ted; the c h i e f warder of that 

prison shall rece ive h im there o n the order of the Principal Publ ic Prosecutor at the 

Court of C a s s a t i o n or of the ch ie f prosecutor at the court of trial ." 

82. Ar t ic le 583 was r e p e a l e d by the law of 15 J u n e 2000 " to s t r e n g t h e n 
p ro tec t ion of the p r e s u m p t i o n of innocence a n d the r igh ts of v ic t ims" . T h e 
law also i n s t i t u t e d two levels of j u r i sd i c t ion in se r ious c r imina l cases by 
provid ing for the possibil i ty of a p p e a l i n g aga ins t t he j u d g m e n t s of assize 
cou r t s . 

83 . T h e law of 15 J u n e 2000 also i n s e r t e d into the Code of C r i m i n a l 
P r o c e d u r e a Pa r t III conce rn ing "review of a c r imina l decision as a resul t 
of a j u d g m e n t of t he E u r o p e a n C o u r t of H u m a n R igh t s " . 

T h e new Art ic les 626-1 a n d 626-1 provide : 

Article 626-1 

"An appl ica t ion m a y be m a d e for rev iew of a final c r imina l d e c i s i o n on b e h a l f of any 

person found gu i l ty o f a n o f fence w h e r e it h a s b e e n he ld ill a j u d g m e n t o f the E u r o p e a n 

Court of H u m a n R i g h t s that he w a s conv ic ted in breach of the C o n v e n t i o n for the 

Pro tec t ion of H u m a n Right s and F u n d a m e n t a l F r e e d o m s or its Protoco l s , provided 

that , in its na tur e and s e r i o u s n e s s , the breach found enta i l s injurious c o n s e q u e n c e s for 

the c o n v i c t e d p e r s o n w h i c h cannot be r e m e d i e d by t h e 'just sa t i s fact ion' a w a r d e d under 

Art ic le 41 of the C o n v e n t i o n . " 
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Article 626-4 

"If it cons iders the appl ica t ion to be jus t i f i ed , the c o m m i t t e e shal l p r o c e e d in 
a c c o r d a n c e with the fo l lowing provis ions: 

(a) W h e r e a review o f the conv ic ted person's appea l on points ol law, in a m a n n e r 
c o n s i s t e n t wi th the provis ions of the C o n v e n t i o n , is apt to r e m e d y the v io la t ion found by 
the E u r o p e a n Court of H u m a n Right s , the c o m m i t t e e shall remit the case to the Court 
o f C a s s a t i o n , which shall sit as a full court to hear the case; 

(b) In o t h e r case s , the c o m m i t t e e shall remi t the case to a court o f the s a m e 

h ierarchy a n d level as the o n e w h i c h gave the i m p u g n e d dec i s ion ..." 

T H E I A W 

I. A L L E G E D V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

84. T h e app l i can t compla ined t h a t u n d e r Ar t ic le 583 of t h e C o d e of 
C r i m i n a l P r o c e d u r e he had forfeited his r ight to appea l on poin ts of law. 
H e s u b m i t t e d t h a t this was an i n t e r f e r ence wi th his r ight of access to a 
cour t as g u a r a n t e e d by Art ic le 6 § 1 of t he C o n v e n t i o n , which provides : 

"In the d e t e r m i n a t i o n of. . . any cr imina l charge against h i m , everyone is e n t i t l e d to a 
... h e a r i n g wi th in a r e a s o n a b l e t ime by [a] ... t r i b u n a l . . . " 

A. A r g u m e n t s o f t h e p a r t i e s 

/. The applicant 

85. T h e app l ican t rel ied on Khalfaoui v. France, j u d g m e n t of 
14 D e c e m b e r 1999 (no. 34791/97, E C H R 1999-IX). In his submiss ion , the 
a r g u m e n t tha t t he resu l t in Khalfaoui could not be t r a n s p o s e d to cases 
involving a se r ious c r i m e (crime) h a d b e e n re jec ted by the C o u r t itself 
in Krombach v. France, j u d g m e n t of 13 F e b r u a r y 2001 (no. 29731/96, 
E C H R 2001-11), in which it c lear ly accep ted tha t the pr inciple in 
Khalfaoui appl ied w i thou t d i s t inc t ion to b o t h ser ious c r imes a n d lesser 
se r ious offences (délits). As to t he need to enforce the Assize C o u r t ' s 
j u d g m e n t in the absence of any a r r e s t w a r r a n t , t he app l i can t said t h a t 
t h a t jus t i f i ca t ion was a ser ious m i s r e a d i n g of t h e posi t ion of p r inc ip le 
t a k e n up in Khalfaoui, accord ing to which the obl iga t ion to s u r r e n d e r to 
cus tody or else forfeit t he r ight to appea l on po in t s of law was an 
excessive in t e r f e rence wi th t he r ight of access to a cour t . 

86. T h e a u t h o r i t i e s also h a d avai lable to t h e m all the o rd ina ry m e a n s 
of enforc ing a j u d g m e n t af ter d ismissa l of an appea l to the C o u r t of 
C a s s a t i o n . F u r t h e r m o r e , t he app l i can t po in ted out t h a t he had b e e n the 
last p e r s o n to w h o m a p r o c e d u r e of s u r r e n d e r i n g to cus tody had been 
app l i ed , as if it h a d been a q u e s t i o n of m a k i n g a "final e x a m p l e " of his 
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case . Last ly, he a r g u e d t h a t in Khalfaoui, c i ted above, the C o u r t had linked 
its decis ion to respec t for the p r e s u m p t i o n of innocence , w i thou t t ak ing 
any accoun t of t he offences c h a r g e d . 

2. The Government 

87. T h e G o v e r n m e n t s u b m i t t e d t h a t , r ega rd be ing had to the 
p roceed ings as a whole , t he forfei ture of t he r ight to appea l on po in t s of 
law was not a d i s p r o p o r t i o n a t e i n t e r f e r e n c e wi th t he app l i can t ' s r i g h t of 
access to t he C o u r t of Cassa t ion . T h e y m a i n t a i n e d , firstly, t h a t the in s t an t 
case could be d i s t i ngu i shed horn Khalfaoui in tha t M r Khal faoui had been 
t r i ed for lesser se r ious offences by a cour t of a p p e a l , w h e r e a s t h e app l i can t 
had been convicted of a se r ious c r ime by a n assize cour t . At t he m a t e r i a l 
t i m e , however , t he Assize C o u r t h a d no power to issue a w a r r a n t for the 
a r r e s t of a d e f e n d a n t a p p e a r i n g a s a free m a n a n d t h e p r o c e d u r e of 
s u r r e n d e r to cus tody was the only m e a n s of secur ing his pe r son . 

88. T h e G o v e r n m e n t also e m p h a s i s e d t he e x t r e m e se r iousness of the 
offences of which the app l ican t had b e e n convic ted , offences which 
u n d e r m i n e d the very values of h u m a n i t y . T h a t be ing so, t he G o v e r n m e n t 
conc luded tha t the decis ion t h a t t h e app l i can t should forfeit his r igh t of 
a p p e a l on accoun t of his fai lure to s u r r e n d e r to cus tody was no t a 
d i s p r o p o r t i o n a t e m e a s u r e a n d tha t he had c o n s e q u e n t l y not suffered 
excessive in t e r f e rence wi th his r ight of access to t he C o u r t of Cassa t ion . 

89 . In t he i r s u p p l e m e n t a r y obse rva t ions t he G o v e r n m e n t r e f e r r ed to 
t he C o u r t ' s j u d g m e n t of 16 O c t o b e r 2001 in Eliazer v. the Netherlands 
(no. 38055/97 , E C H R 2001-X) , in which it had held tha t t h e r e had not 
been a d i s p r o p o r t i o n a t e in te r fe rence wi th t he app l i can t ' s access to the 
S u p r e m e C o u r t , a f ter no t ing tha t t he app l i can t ' s lawyer had been h e a r d 
on a p p e a l and had been allowed to m a k e submiss ions to the S u p r e m e 
C o u r t . T h e G o v e r n m e n t cons ide red t h a t it was a p p r o p r i a t e to apply tha t 
a p p r o a c h , s ince t he app l i can t had been able to be de fended d u r i n g the 
inves t iga t ion phase a n d at the G i r o n d e Assize C o u r t and also in the 
C o u r t of C a s s a t i o n , i n a s m u c h as his lawyers had b e e n able to p r e s e n t 
a r g u m e n t on his beha l f bo th as to forfei ture of the r ight to appea l on 
po in t s of law a n d as to the g r o u n d s rel ied on in t h a t appea l . 

B. T h e C o u r t ' s a s s e s s m e n t 

90. T h e C o u r t r e i t e r a t e s t h a t t he r ight to a cour t , of which the r igh t of 
access cons t i t u t e s one aspec t , is not abso lu te bu t m a y be subject to impl ied 
l imi t a t ions , no tab ly as r e g a r d s t he r e q u i r e m e n t s for a n a p p e a l to be 
admiss ib le . N e v e r t h e l e s s , t he l imi t a t i ons appl ied mus t not res t r ic t t he 
access left to t he individual in such a way or to such an e x t e n t t h a t the 
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very essence of the r ight is i m p a i r e d . F u r t h e r m o r e , a l imi t a t ion will not be 
c o m p a t i b l e wi th Ar t ic le 6 § 1 if it does not p u r s u e a l e g i t i m a t e a im a n d if 
t h e r e is not a r e a sonab l e r e l a t ionsh ip of p ropor t iona l i ty be tween the 
m e a n s employed a n d the a im sought to be achieved (see , a m o n g o t h e r 
a u t h o r i t i e s , Khalfaoui, c i ted above, §§ 35-36). 

9 1 . T h e C o u r t has u n d e r l i n e d - in pa r t i cu l a r , in Poitrimol v. France 
( j u d g m e n t of 23 N o v e m b e r 1993, Ser ies A no. 277-A, p. 15, § 38) and in 
Omar a n d Guerin v. France ( j u d g m e n t s of 29 J u l y 1998, Reports of Judgments 
and Decisions 1998-V, p. 1841, § 4 1 , and p. 1869, § 44 , respect ive ly) , which 
conce rned the inadmiss ib i l i ty of appea l s on poin ts of l a w - t h e crucia l role 
of cassa t ion p roceed ings , which c o n s t i t u t e a specia l s t age of c r imina l 
p roceed ings whose consequences m a y prove decisive for the accused . 

92. In Omar a n d Guerin, the C o u r t held t h a t "where an appea l on points 
of law [was] dec l a r ed inadmiss ib le solely because ... the appe l l an t ha [d ] 
not s u r r e n d e r e d to cus tody p u r s u a n t to t he judicial decis ion cha l l enged 
in the appea l , [ t ha t ] ru l ing compe l [led] t he a p p e l l a n t to subject h imsel f 
in advance to t he dep r iva t ion of l iber ty r e su l t i ng from the i m p u g n e d 
decis ion, a l t h o u g h t h a t decis ion [could not] be cons ide red final unt i l the 
appea l hafd] been dec ided or the t ime- l imi t for lodging an appea l ha [d ] 
exp i red" . T h e C o u r t took the view t h a t this " i m p a i r f e d ] t he very essence 
of the r ight of a p p e a l , by impos ing a d i s p r o p o r t i o n a t e b u r d e n on the 
appe l l an t , t hus u p s e t t i n g t he fair ba l ance t h a t m u s t be s t ruck b e t w e e n 
the l eg i t ima t e conce rn to e n s u r e tha t jud ic ia l decis ions a r e enforced, on 
t he one h a n d , a n d the r ight of access to the C o u r t of C a s s a t i o n a n d 
exerc ise of the r i gh t s of t he defence on the o t h e r " (Omar a n d Guerin, c i ted 
above, p. 1841, §§ 40 -41 , and p. 1868, § 43 , respec t ive ly) . 

93 . In Khalfaoui (cited above) t he C o u r t h a d to ru le on t he app l i can t ' s 
forfei ture of the r ight to a p p e a l on po in t s of law d u e to his not hav ing 
s u r r e n d e r e d to cus tody or ob t a ined an e x e m p t i o n . 

94. H a v i n g no ted tha t t h e r e was no g rea t d i f ference b e t w e e n the 
inadmiss ib i l i ty of a n appea l on po in t s of law and forfei ture of the r ight so 
to a p p e a l , t he C o u r t held tha t "hav ing r e g a r d to t h e i m p o r t a n c e of the 
final review ca r r i ed out by t he C o u r t of C a s s a t i o n in c r imina l m a t t e r s , 
and to w h a t [was] at s t ake in t h a t review for t hose w h o [migh t ] have 
been s en t enced to long t e r m s of i m p r i s o n m e n t , ... this [was] a 
pa r t i cu la r ly severe sanc t ion affect ing the r igh t of access to a cour t 
g u a r a n t e e d by Ar t ic le 6 of t he C o n v e n t i o n " (§ 47) . T h e C o u r t was also of 
t he view t h a t the possibil i ty of r e q u e s t i n g e x e m p t i o n from the obl iga t ion 
to s u r r e n d e r to cus tody was not "capab le of e l i m i n a t i n g the 
d i sp ropor t iona l i ty of t he sanc t ion of forfe i ture of t h e r igh t to a p p e a l on 
po in t s of l aw" (§ 53) . 

95 . T h e C o u r t is not p e r s u a d e d by the G o v e r n m e n t ' s a r g u m e n t in the 
i n s t a n t case de r ived from t h e special n a t u r e of p roceed ings r e l a t i n g to 
se r ious c r imes . In t h e first p lace, the a p p r o a c h t a k e n in Khalfaoui was 
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reaf f i rmed in Krombach in which the app l ican t had been convicted of a 
ser ious c r i m e by an assize cour t , and , secondly, the C o u r t canno t but 
r e i t e r a t e the pr inciple e s t ab l i shed in Khalfaoui (§ 49) t h a t " respec t for 
the p r e s u m p t i o n of innocence , combined wi th t he suspens ive effect of 
appea l s on points of law, mi l i t a t e s aga ins t the ob l iga t ion for a de f endan t 
at l iber ty to s u r r e n d e r to cus tody, however shor t a t i m e his i nca rce ra t ion 
m a y las t" . 

96. As to t he obl iga t ion to s u r r e n d e r to cus tody, the C o u r t no ted tha t , 
whi le t h e conce rn to e n s u r e t h a t jud ic ia l dec is ions w e r e enforced was in 
i tself l e g i t i m a t e , t h e a u t h o r i t i e s had o t h e r m e a n s at t he i r disposal 
w h e r e b y they could t ake the convicted person in c h a r g e , w h e t h e r before 
or af ter t he a p p e a l on poin ts of law was h e a r d . T h e C o u r t said: "In 
p rac t i ce , the obl iga t ion to s u r r e n d e r to cus tody is i n t e n d e d to s u b s t i t u t e 
for p r o c e d u r e s hav ing to do wi th t he exerc ise of police powers a n 
obl iga t ion which is imposed on d e f e n d a n t s t hemse lve s , a n d which is 
backed u p moreove r by the sanc t ion of dep r iv ing t h e m of t he i r r igh t t o 
appea l on poin ts of law" (§ 44). 

97. Last ly, t he C o u r t held t h a t t he obl iga t ion to s u r r e n d e r to custody-
was not jus t i f ied by the special f ea tu re s of t he p r o c e d u r e in t he C o u r t of 
C a s s a t i o n e i t he r (§ 45) . 

98 . As to the G o v e r n m e n t ' s a r g u m e n t based on the e x t r e m e 
se r iousness of the offences of which the app l i can t s tood accused , the 
C o u r t does not overlook the fact. However , t he fact t h a t t h e app l i can t 
was p rosecu ted for and convicted of a id ing and a b e t t i n g c r imes aga ins t 
h u m a n i t y does not depr ive him of the g u a r a n t e e of his r igh t s a n d 
f r eedoms u n d e r t h e C o n v e n t i o n (see Koch v Germany, no . 1270/61, 
C o m m i s s i o n decision of 8 M a r c h 1962, Yearbook 5, p . 134). 

99. T h e G o v e r n m e n t also ci ted Eliazer, in which the C o u r t held t h a t 
t h e r e h a d b e e n no viola t ion of Ar t ic le 6 § 1 of the C o n v e n t i o n . However , 
the C o u r t no ted in t h a t j u d g m e n t (§ 33) t ha t , un l ike t he app l i can t s in 
Poilrimol, Omar, Guerin and Khalfaoui, firstly, M r El iazer had b e e n u n d e r 
no obl iga t ion to s u r r e n d e r to cus tody as a p recond i t ion of t h e object ion 
p roceed ings before the J o i n t C o u r t o f j u s t i c e (in t he N e t h e r l a n d s Ant i l les 
and A r u b a ) t a k i n g place a n d , secondly, it had b e e n open to h im to appea l 
to t he C o u r t of C a s s a t i o n once he chose to be p r e s e n t a t t h e object ion 
p roceed ings . 

100. T h a t be ing so, t h e C o u r t sees no r eason to d e p a r t from the 
conclusion it r e a c h e d in Khalfaoui. N o t i n g t h a t t he app l i can t forfeited his 
r igh t to a p p e a l on po in t s of law because he had failed to s u r r e n d e r t o 
cus tody as r e q u i r e d by Art ic le 583 of the Code of C r i m i n a l P r o c e d u r e as 
appl icab le a t t he t i m e , it cons iders t h a t , r e g a r d be ing h a d to all the 
c i r c u m s t a n c e s of t h e case , he suffered d i s p r o p o r t i o n a t e i n t e r f e r ence with 
his r ight of access to a cour t and , t he re fo re , wi th his r igh t to a fair t r ia l 
(see Goth v. France, no. 53613/99, § 36, 16 M a y 2002) . 
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T h e r e has accordingly been a violat ion of Art ic le 6 § 1 of the 
Conven t i on . 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 2 O F P R O T O C O L No. 7 T O 
T H E C O N V E N T I O N 

101. T h e app l ican t c o m p l a i n e d t h a t , because he had lost t he r ight to 
a p p e a l on po in t s of law, he h a d been dep r ived of t h e r igh t to have his 
convict ion and s en t ence reviewed by a h ighe r t r i buna l . H e re l ied on 
Ar t ic le 2 of Protocol No. 7 to t he C o n v e n t i o n , which provides : 

"1. Everyone c o n v i c t e d o f a cr iminal of fence by a tr ibunal shal l have the right to have 
his convict ion or s e n t e n c e rev iewed by a h igher tr ibunal . T h e exerc i s e of th is r ight , 
inc lud ing the g r o u n d s on which it m a y be e x e r c i s e d , shall be g o v e r n e d by law. 

2. T h i s right m a y be subject to e x c e p t i o n s in regard to o f fences o f a m i n o r charac ter , 

as prescr ibed by law, or in c a s e s in which the person c o n c e r n e d w a s tr ied in the first 

ins tance by the h ighest tr ibunal or w a s conv ic ted fo l lowing a n appea l aga ins t acqui t ta l ." 

102. T h e app l ican t a r g u e d tha t t he r ight of appea l in c r imina l m a t t e r s 
was a n ex tens ion of the r ight of access provided for in Ar t ic le 6 § 1 and 
could be r e g a r d e d as a lex specialis. T h e d e c l a r a t i o n t h a t he had forfei ted 
his r ight of appea l on poin ts of law had accordingly infr inged bo th 
provisions s imul t aneous ly . 

103. In his submiss ion , t he b r e a c h of t he r igh t of a p p e a l was all t he 
m o r e ser ious as in F r a n c e a t t he t i m e review by a h ighe r cour t was 
possible only by m e a n s of an a p p e a l on poin ts of law to t he C o u r t of 
C a s s a t i o n , which could dea l only wi th issues of law. 

104. T h e G o v e r n m e n t s u b m i t t e d t h a t t he re had not been a b r e a c h of 
Art ic le 2 of Protocol No. 7 in the case . C i t i n g t he i n t e r p r e t a t i v e 
d e c l a r a t i o n m a d e by F r a n c e w h e n the i n s t r u m e n t of ra t i f ica t ion of t he 
Protocol had been depos i t ed , t hey po in ted out t h a t t he C o u r t h a d on 
severa l occasions held tha t t he F r e n c h sys tem in force a t the m a t e r i a l 
t i m e confo rmed to Art ic le 2 of Protocol No. 7. T h e G o v e r n m e n t 
r e i t e r a t e d t he a r g u m e n t s set out in r e l a t ion to the r ight of access to a 
cour t , po in t ing ou t t h a t t he C o u r t had held t h a t the S t a t e s enjoyed a 
wide d i sc re t ion in t he m a t t e r . T h e y conc luded tha t t h e r e had been no 
d i s p r o p o r t i o n a t e in te r fe rence wi th t he app l i can t ' s access to a h ighe r 
t r i buna l . 

105. T h e G o v e r n m e n t a r g u e d , last ly, t h a t were t he C o u r t to hold t h a t 
t he app l i can t ' s r ight of access to t he C o u r t of C a s s a t i o n for t he pu rposes of 
Art ic le 6 § 1 had been infr inged, t ha t f inding would not ipso facto en ta i l a 
b r e a c h of t he r ight to a n appea l . T h e app l ican t had been able to apply to 
t he C o u r t of C a s s a t i o n and lodge p lead ings , and the appea l had b e e n 
cons ide red a t a h e a r i n g a t which all t he p a r t i e s h a d b e e n ab le to a d d r e s s 
t he cour t . A l though the C o u r t of C a s s a t i o n had del ivered a j u d g m e n t in 
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which it ru led tha t the r ight to appea l had been forfei ted, it neve r the l e s s 
h e a r d t h e case a n d had not b e e n able to do o t h e r t h a n r e g i s t e r t h e 
c o n s e q u e n c e s of t he app l i can t ' s fai lure to comply wi th t he p r o c e d u r a l 
ru l e s . 

106. T h e C o u r t has a l r eady h a d occasion to hold t h a t t he F r e n c h 
sys tem in force a t t he m a t e r i a l t i m e was in pr inciple c o m p a t i b l e wi th 
Art ic le 2 of Protocol No. 7 (see, in pa r t i cu l a r , Krombach, c i ted above, § 97, 
and the decis ions ci ted t h e r e ) . 

T h e r e has accordingly b e e n no viola t ion of Art ic le 2 of Protocol No . 7 to 

the C o n v e n t i o n . 

III. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

107. By Art ic le 41 of the C o n v e n t i o n , 

"If the Court finds that there has b e e n a v io la t ion of the C o n v e n t i o n or the Protocols 

t h e r e t o , and if the internal law of the H i g h C o n t r a c t i n g Party c o n c e r n e d a l lows only 

part ia l reparat ion to be m a d e , t h e C o u r t shal l , i f nece s sary , afford j u s t sa t i s fact ion t o 

the injured party." 

A. D a m a g e 

108. U n d e r the h e a d of p e c u n i a r y d a m a g e , t he app l i can t sought the 
following s u m s , a r i s ing from his convict ion and s e n t e n c e by the Assize 
C o u r t : 372,750 eu ros ( E U R ) in respec t of t h e suspens ion of his pens ion as 
a f o rmer m e m b e r of P a r l i a m e n t for t h e d u r a t i o n of his s e n t e n c e ( ten 
y e a r s ) , E U R 633,718 in r e spec t of t h e suspens ion of his pens ion as a 
senior civil s e rvan t and E U R 701,265 in respect of the civil s en t ences 
imposed by the Assize C o u r t . As to non-pecun ia ry d a m a g e , he c la imed a 
s u m of E U R 1 mil l ion a r g u i n g t h a t he was the oldest p r i sone r in E u r o p e , 
t ha t his s t a t e of h e a l t h no longer al lowed i m p r i s o n m e n t a n d t h a t a t an age 
a t which a peaceful r e t i r e m e n t was a n o r m a l a sp i r a t i on he h a d b e e n faced 
wi th a l eng thy o rdea l of cour t p roceed ings in a s t o r m y poli t ical a n d m e d i a 
c l i m a t e , which had p e r m a n e n t l y t a r n i s h e d his r e p u t a t i o n . 

109. T h e G o v e r n m e n t po in ted out t h a t only d a m a g e a r i s ing d i rec t ly 
from the a l leged violat ions could, w h e r e a p p r o p r i a t e , give rise to 
c o m p e n s a t i o n . As to the c la ims for pecun ia ry d a m a g e , the G o v e r n m e n t 
a r g u e d t h a t if the C o u r t did find a viola t ion of t he app l i can t ' s r ight of 
access to t he C o u r t of C a s s a t i o n , t he d a m a g e he would have s u s t a i n e d 
would consist only in the loss of an o p p o r t u n i t y to have his appea l h e a r d 
by t h e C o u r t of C a s s a t i o n and , if a p p r o p r i a t e , t he Assize C o u r t ' s j u d g m e n t 
q u a s h e d and the case r e m i t t e d to a n o t h e r assize cour t . It was imposs ib le 
to a s se r t , on t he one h a n d , t ha t t he C o u r t of C a s s a t i o n would have 
q u a s h e d t h e j u d g m e n t or, on t he o t h e r , t h a t the cour t to which the case 



226 PAPON v. FRANCE JUDGMENT 

migh t have b e e n r e m i t t e d would have a c q u i t t e d t he app l i can t . T h e 
G o v e r n m e n t t he re fo re s u b m i t t e d tha t t he app l i can t ' s c la ims in respec t of 
pecun ia ry d a m a g e should be d i smissed . 

110. As to t h e c la im u n d e r t h e h e a d of n o n - p e c u n i a r y d a m a g e , t h e 
G o v e r n m e n t a r g u e d main ly tha t it could only be d i smissed as in a 
decis ion of 7 J u n e 2001 on a n o t h e r appl ica t ion m a d e by the app l ican t t he 
C o u r t had held t h a t his d e t e n t i o n was c o m p a t i b l e bo th wi th his advanced 
age a n d wi th his s t a t e of h e a l t h . In t he event of the C o u r t ' s cons ide r ing 
tha t violat ions of Art ic le 6 § 1 of the C o n v e n t i o n a n d Art ic le 2 § 1 of 
Protocol No. 7 had been es tab l i shed , only non-pecun ia ry d a m a g e 
assoc ia ted wi th t he loss a n o p p o r t u n i t y of hav ing a n appea l h e a r d could 
be found to have b e e n sus t a ined , a n d the G o v e r n m e n t p roposed an award 
of 30,000 F rench francs (FRF) ( E U R 4,573.47) u n d e r t h a t head . 

111. T h e C o u r t cons iders t h a t in the absence of any d i rec t causa l link 
b e t w e e n the a l leged pecun ia ry d a m a g e and the violat ion found, t h e r e is no 
g r o u n d for a w a r d i n g c o m p e n s a t i o n u n d e r this head . 

112. As far as non-pecun ia ry d a m a g e is conce rned , the C o u r t cons iders 
t h a t t h e c i r c u m s t a n c e s rel ied on by t h e app l i can t (see p a r a g r a p h 108 
above) have no connec t ion wi th the viola t ion found (see Omar, c i ted 
above, p . 1843, § 49 , a n d Poitrimol, c i ted above, p . 16, § 42) . T h a t be ing so, 
t h e r e is no g r o u n d for a w a r d i n g c o m p e n s a t i o n u n d e r th is head . 

B. C o s t s a n d e x p e n s e s 

113. In respec t of l awyers ' fees and e x p e n s e s for the d o m e s t i c 
p roceed ings , t he app l i can t c l a imed r e i m b u r s e m e n t of t he following s u m s : 

(a) M r V a r a u t ' s expenses for t he t r ia l at the Assize C o u r t (as ind ica ted 
in an a c c o u n t a n t ' s cer t i f ica te of 11 J a n u a r y 2002 de t a i l i ng his expenses 
r e l a t i n g to t he a p p l i c a n t ' s defence a t t he Assizes f rom 27 S e p t e m b e r 
1997 to 2 April 1998): F R F 667,376 ( E U R 101,740), b roken down into 
t ravel expenses ( F R F 342,223) , fees, inclusive of t ax , of an ass i s t ing 
lawyer ( F R F 202,917) and expenses of a d r i ve r /bodygua rd (FRF 122,236); 

(b) M r Bore's and M r E m e r y ' s fees for t he p roceed ings in t he C o u r t of 
C a s s a t i o n : F R F 138,690 ( E U R 22,144). 

As to the p roceed ings before the C o u r t , the appl icant sought F R F 83,720 
for Mr V a r a u t ' s ices (and produced two fee notes , not i t emised , of 6 M a t c h 
and 18 J u n e 2001), and F R F 35,880 for M r Vui l l emin ' s fees, to ta l l ing 
F R F 119,600 ( E U R 18,223), a n d 56,266 Swiss francs ( E U R 37,510.65) for 
M r A r g a n d ' s fees. 

114. As r e g a r d s t he lawyers ' fees and e x p e n s e s , t he G o v e r n m e n t 
cons ide red t h e c la ims to be pa r t i cu la r ly excessive a n d p roposed a n a w a r d 
of F R F 30,000 ( E U R 4,573.47) . 
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115. T h e C o u r t poin ts out t h a t if it finds t h a t t h e r e has been a 
viola t ion of t he C o n v e n t i o n , it m a y award t h e a p p l i c a n t not only t h e costs 
and the expenses incu r red before t he S t r a s b o u r g ins t i tu t ions but also 
those incu r red in the na t iona l cour t s for t he p reven t ion or redress of t he 
violat ion (see, a m o n g o t h e r a u t h o r i t i e s , Hertel v. Switzerland, j u d g m e n t of 
25 Augus t 1998, Reports 1998-V1, p. 2334, § 63) . In t he i n s t an t case , as t he 
only violat ion found r e l a t e s to the lack of access to t he C o u r t of C a s s a t i o n , 
the C o u r t cons iders t h a t it is not necessary to r e i m b u r s e the costs and 
expenses i n c u r r e d d u r i n g the inves t iga t ion a n d t r ia l p h a s e s of t h e case . 
Th i s pa r t of the c la im mus t accordingly be d i smissed . 

116. T h e app l ican t is, on t h e o t h e r h a n d , en t i t l ed to claim 
r e i m b u r s e m e n t of t he costs r e l a t i n g to t he appl ica t ions for exempt ion 
from the obl igat ion to s u r r e n d e r to cus tody and to t he appea l on points of 
law aga ins t his convict ion by the Assize C o u r t . However , as r e g a r d s the 
appl ica t ions for e x e m p t i o n , t he C o u r t does not have before it any 
quan t i f i ed c la im or any fee no te r e l a t i ng to those p roceed ings ; the 
a c c o u n t a n t ' s cer t i f ica te m e n t i o n s only M r V a r a u t ' s expenses in the 
p roceed ings a t t he Assize C o u r t , a n d no m e n t i o n is m a d e of any s teps 
t a k e n subsequen t ly . T h a t be ing so, the C o u r t c a n n o t a w a r d any s u m 
u n d e r this head . As to t he p roceed ings in the C o u r t of C a s s a t i o n 
following the convict ion by the Assize C o u r t , the appl ican t should be 
a w a r d e d F R F 60,300 ( E U R 9,192.68), c o r r e s p o n d i n g to t he s u m paid in 
fees to M r Emery . T h e C o u r t canno t , however , t ake in to accoun t the fees 
paid to M r Bore , since they r e l a t e to appea l s on po in t s of law m a d e in the 
inves t iga t ion p h a s e of t he case . 

117. As r ega rds t he fees r e l a t i n g to the p r e s e n t p roceed ings , the C o u r t 
has assessed t h e c la im in t he l ight of t h e p r inc ip les laid down in its case-
law (see t he following j u d g m e n t s : Nikolova v. Bulgaria [ G C ] , no. 31195/96, 
§ 79, E C H R 1999-11; Oztiirk v. Turkey [ G C ] , no. 22479/93 , § 83 , E C H R 
1999-VI; a n d Witold Lilwa v. Poland, no. 26629/95 , § 88, E C H R 2000-III) . 
It points out t h a t u n d e r Ar t ic le 41 of the C o n v e n t i o n , it r e i m b u r s e s costs 
if it has been es tab l i shed tha t they w e r e ac tua l ly a n d necessar i ly incur red 
and a re r ea sonab l e as to q u a n t u m . 

118. T h e C o u r t observes , Firstly, t h a t t he app l i can t i n s t ruc t ed only 
M r V a r a u t and M r A r g a n d to r e p r e s e n t h im before it. It t he re fo re canno t 
t ake in to accoun t M r Vu i l l emin ' s fee no t e , which con ta ins no i t e m s r e l a t ing 
to s teps t a k e n in the p re sen t p roceed ings . Whi le t he ini t ial appl icat ion, 
lodged by M r A r g a n d on 14 J a n u a r y 2000, was co-signed by M r V a r a u t , the 
observat ions in reply to the G o v e r n m e n t ' s observa t ions and the appl ica t ions 
for j u s t sat isfact ion were d r a w n u p by M r Argand . M r V a r a u t ' s fee note of 
18June 2001 , which indica tes only a to ta l s u m , con ta ins no o t h e r de ta i l s and 
the note of 6 M a r c h 2001 a p p e a r s to refer to p roceed ings aga ins t the civil 
pa r t i e s in t he M c l u n tribunal degrande instance. T h a t b e i n g so, t h e C o u r t is not 
in a posit ion to satisfy itself t h a t the fees paid to M r V a r a u t were actual ly 
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and necessar i ly incur red for the p re sen t p roceed ings a n d it cons iders tha t 
t h e r e is no g r o u n d for a w a r d i n g r e i m b u r s e m e n t of t h e m . As to M r A r g a n d ' s 
fees, con t a ined in a note s e t t i n g out a de ta i l ed list of work d o n e , and having 
r e g a r d to t h e fact t h a t only two of t h e compla in t s initially m a d e w e r e 
dec la red admiss ib le , t he C o u r t cons iders it r easonab le to award t h e 
appl ican t E U R 20,000 u n d e r this h e a d . 

C. D e f a u l t i n t e r e s t 

119. T h e C o u r t cons iders it a p p r o p r i a t e t h a t t he defaul t i n t e r e s t 
should be based on the m a r g i n a l l end ing r a t e of t h e E u r o p e a n C e n t r a l 
Bank , to which should be a d d e d t h r e e p e r c e n t a g e po in t s . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has been a viola t ion of Art ic le 6 § 1 of the C o n v e n t i o n ; 

2. Holds t h a t t h e r e has b e e n n o viola t ion of Ar t ic le 2 of Protocol No. 7 to 
the C o n v e n t i o n ; 

3 . Holds 

(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , w i th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t becomes final acco rd ing 
to Ar t ic le 44 § 2 of the Conven t ion , E U R 29,192.68 ( twen ty -n ine 
t h o u s a n d one h u n d r e d a n d n inety- two eu ros s ixty-eight cen t s ) in 
respec t of costs and expenses , p lus a n y t a x t h a t m a y be c h a r g e a b l e ; 
(b) t h a t from the expi ry of t h e a b o v e - m e n t i o n e d t h r e e m o n t h s un t i l 
s e t t l e m e n t s imple i n t e r e s t shall be payable on the above a m o u n t at a 
r a t e e q u a l to t he m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l B a n k 
d u r i n g the defaul t per iod plus t h r e e p e r c e n t a g e po in ts ; 

4. Dismisses t he r e m a i n d e r of t h e app l i can t ' s c la im for j u s t sa t is fact ion. 

Done in F rench , and notified in wr i t i ng on 25 J u l y 2002, p u r s u a n t to 
R u l e 77 §§ 2 and 3 of t he Rules of C o u r t . 

Er ik FRIBERGH Chr i s tos ROZAKIS 
R e g i s t r a r P r e s i d e n t 

A dec la ra t ion by M r C o s t a is a n n e x e d to th is j u d g m e n t . 

C.L.R. 
E.F. 
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D E C L A R A T I O N B Y J U D G E C O S T A 

(Translation) 

T h e app l i can t m a i n t a i n e d t h a t t he E u r o p e a n C o n v e n t i o n on H u m a n 
R i g h t s had b e e n b r e a c h e d in eleven r e spec t s in the proceedings 
connec t ed wi th his convict ion for a id ing and a b e t t i n g c r imes aga ins t 
h u m a n i t y . H i s case has b e e n uphe ld in only one re spec t ; th is was 
inevi tab le in view of t he case- law, which is t he s a m e for everyone. I 
t he re fo re voted accordingly. 

T h i s viola t ion occu r r ed b e c a u s e t h e C o u r t of C a s s a t i o n appl ied a 
provision of the C o d e of C r i m i n a l P r o c e d u r e which was r epea l ed a few 
m o n t h s l a t e r by the Law of 15 J u n e 2000. A n o t h e r few m o n t h s and 
F r a n c e would not have b e e n found to have c o m m i t t e d the b r e a c h . This 
obse rva t ion serves , I th ink , to pu t t he significance a n d impac t of this 
j u d g m e n t in to perspec t ive , as does t he fact t h a t t he app l i can t ' s c la ims for 
j u s t sa t is fact ion u n d e r t he h e a d s of pecun ia ry and non-pecun ia ry d a m a g e 
have b e e n d i smissed . 





M E F T A H E T A U T R E S c. F R A N C E 
(Requêtes ri" 32911/96, 35237/97 et 34595/97) 

G R A N D E C H A M B R E 

A R R Ê T D U 26 J U I L L E T 2002' 

1. Arrêt rendu par la G r a n d e C h a m b r e à la su i te du renvo i de l'affaire en appl ica t ion de 

l 'article 43 de la C o n v e n t i o n . 
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SOMMAIRE1 

Impossibil ité de prendre la parole à l'audience de la Cour de cassation 
oralement, personnel lement ou par l'intermédiaire d'un avocat inscrit au 
barreau 
Monopole dont bénéficient les avocats aux Conseils devant la Cour de 
cassation 
Non-communication des conclusions de l'avocat général près la Cour de 
cassation et impossibil ité d'y répliquer par écrit 

Article 6 § 1 

Procès équitable - Procédure pénale - Procédure orale - Impossibilité de prendre la parole à 
l'audience de la Cour de cassation oralement, personnellement ou par l'intermédiaire d'un 
avocat inscrit au barreau - Spécificité de la procédure devant la chambre criminelle de la Cour 
de cassation - Procédure essentiellement écrite - Se défendre soi-même - Assistance d'un 
défenseur de son choix - Monopole dont bénéficient les avocats aux Conseils devant la Cour de 
cassation - Garanties offertes par le système national de représentation par avocat devant la 
Cour de cassation - Procédure contradictoire - Non-communication des conclusions de l'avocat 
général près la Cour de cassation et impossibilité d'y répliquer par écrit - Impact sur les choix 
procéduraux du demandeur 

* 
* * 

Les requérants firent l'objet de condamnations pénales contre lesquelles ils 

formèrent des pourvois en cassation. Le premier requérant assura lui-même sa 

défense devant la chambre criminelle de la Cour de cassation, les deux autres 

furent assistés d'un avocat inscrit au barreau. La Cour de cassation rejeta les 

pourvois. 

1. Article 6 §§ 1 et 3 c) : les requérants ne sauraient se voir exclus du droit au 
bénéfice des garanties du paragraphe 3 de l'article 6 au motif qu'en droit 
français ils étaient, dans le cadre de leur pourvoi en cassation, non plus des 
«accusés» mais des «condamnés». Pour savoir si les requérants ont subi une 
atteinte à leur droit à un procès équitable, il faut prendre en compte les 
particularités de la procédure devant la chambre criminelle de la Cour de 
cassation. Le contrôle opéré par cette juridiction est limité au respect du droit, y 
compris les règles de compétence et de procédure, à l'exclusion de l'appréciation 
des faits stricto sensu. Sauf exceptions, la procédure devant la cour de cassation est 
essentiellement écrite, même en cas d'intervention d'un avocat aux Conseils, 
lequel ne bénéficie pas d'un droit absolu à présenter des observations orales. En 

1. R é d i g é par le gref fe , il ne lie pas la C o u r . 
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l'espèce, les pourvois en cassation furent formés après que les arguments des 
requérants eurent été examinés par les juridictions du fond, lesquelles avaient 
plénitude de juridiction et avaient tenu des audiences auxquelles les requérants 
ou leur avocat comparurent et participèrent dans le respect de l'article 6. 
S'agissant du droit pour le demandeur en cassation de prendre la parole à 
l'audience, le débat susceptible d'intervenir au cours d'une audience devant la 
chambre criminelle de la Cour de cassation est particulièrement technique et 
porte uniquement sur des moyens de droit. Ainsi, la participation orale des 
requérants à l'audience de la Cour de cassation s'inscrirait dans une approche 
par trop formaliste de la procédure; cette participation orale ne saurait aider à 
nourrir les termes d'un débat essentiellement écrit et technique. Quant à la 
contestation du monopole dont bénéficient les avocats aux Conseils devant la 
Cour de cassation, le droit pour tout accusé à l'assistance d'un défenseur de son 
choix ne saurait avoir un caractère absolu et les juridictions nationales peuvent 
passer outre s'il existe des motifs pertinents et suffisants de juger que les intérêts 
de la justice le commandent. De plus, le système français propose aux justiciables 
d'opérer un choix, à savoir être ou non représentés par un avocat à la Cour de 
cassation. Or, même dans le premier cas, les observations écrites cristallisent les 
critiques formulées à l'encontrc de la décision frappée de pourvoi. Les plaidoiries 
sont facultatives et, en pratique, les avocats aux Conseils n'assistent pas aux 
audiences, sauf dans des cas exceptionnels. L'existence d'un tel choix laissée au 
justiciable est de nature à justifier une différence de procédure et le droit 
français offre des garanties suffisantes quant à l'exercice de ce choix et 
notamment à la renonciation aux avantages procurés par l'assistance d'un avocat 
aux Conseils. En tout état de cause, deux des requérants étaient assistes d'un 
avocat inscrit au barreau en mesure de les informer sur les conséquences de leur 
choix qui, en l'espèce, a donc été libre et conscient. Il en va de même pour le 
premier requérant , qui a été conseillé par une association de défense des 
justiciables. La spécificité de la procédure devant la Cour de cassation, considérée 
clans sa globalité, peut justifier de réserver aux seuls avocats spécialisés le 
monopole de la prise de parole et une telle réserve n'est pas de nature à remettre 
en cause la possibilité raisonnable qu'ont les requérants de présenter leur cause 
dans des conditions qui ne les placent pas dans une situation désavantageuse. 
Compte tenu du rôle de la Cour de cassation, et eu égard aux procédures 
envisagées dans leur ensemble, le fait de ne pas avoir offert aux requérants 
l'occasion de plaider leur cause oralement, personnellement ou par l'inter
médiaire d'un avocat inscrit à un barreau, n'a pas porté atteinte à leur droit à un 
procès équitable. 

Conclusion : non-violation (seize voix contre une). 

2. Article 6 § 1 : les requérants ayant choisi de se défendre sans la représentation 
d'un avocat aux Conseils, ils n'ont pas bénéficié de la pratique existante devant la 
chambre criminelle de la Cour de cassation que la Cour a jugée conforme à la 
Convention. Les requérants n'ont pas eu accès aux conclusions de l'avocat 
général devant la Cour de cassation, ce qui, compte tenu de la nature de ces 
conclusions et de l'enjeu de la procédure pour eux, a méconnu leur droit à une 
procédure contradictoire. Or ils n'ont pas renoncé au bénéfice des garanties 
d'une procédure contradictoire. N'ayant pu connaître le sens des conclusions de 
l'avocat général avant l'audience, les requérants n'ont pu y répondre par une note 
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en délibéré, alors même qu'ils ont le droit de déposer avant l'audience un mémoire 
signé par eux. En outre, la transmission du sens des conclusions de l'avocat général 
pourrait d'ailleurs s'avérer utile pour éclairer les demandeurs au pourvoi quant à 
leurs choix procéduraux. 
Conclusion : violation (douze voix contre cinq). 

Article 41 : la Cour accorde des sommes au titre des fiais et dépens. 

J u r i s p r u d e n c e c i tée p a r la Cour 

Artico c. Italie, arrêt du 13 mai 1980, série A n" 37 
Pakelli c. Allemagne, arrêt du 25 avril 1983, série A n" 64 

Ùztiirk c. Allemagne, arrêt du 21 février 1984, série A n" 73 
Suller c. Suisse, arrêt du 22 février 1984, série A n" 74 

Colozza c. Italie, arrêt du 12 février 1985, série A n" 89 
Unlerperlinger c. Autriche, arrêt du 24 novembre 1986, série A n" 110 
Monrull el Morris c. Royaume-Uni, arrêt du 2 mars 1987, série A n" 115 

Ekbatani c. Suède, arrêt du 26 mai 1988, série A n" 134 

Kamasinski c. Autriche, arrêt du 19 décembre 1989, série A n" 168 
Oranger c. Royaume-Uni, arrêt du 28 mars 1990, série A n" 174 
Delta c. France, arrêt du 19 décembre 1990, série A n" 191-A 
Pham Hoang c. France, arrêt du 25 septembre 1992, série A n" 243 

Melin c. France, arrêt du 22 juin 1993, série A n" 261-A 
Dombo Beheer B.V. c. Pays-Bas, arrêt du 27 octobre 1993, série A n" 274 
Bendenoun c. France, arrêt du 24 février 1994, série A n" 284 

Bulul c. Autriche, arrêt du 22 février 1996, Recueil des arrêts et décisions 1996-11 
Levages Prestations Services c. France, arrêt du 23 octobre 1996, Recueil 1996-V 

Vachère. France, arrêt du 17 décembre 1996, Recueil 1996-VI 

Faucher c. France, arrêt du 18 mars 1997, Recueil 1997-11 
Brualla Gômezde la Torre c. Espagne, arrêt du 19 décembre \997,Recueil 1997-VIII 

./../. c. Pays-Bas, arrêt du 27 mars 1998, Recueil 1998-11 
K.D.B. c. Pays-Bas, arrêt du 27 mars 1998, Recueil 1998-11 
Reinhardt et Slimane-Kaïd c. France, arrêt du 31 mars 1998, Recueil 1998-11 

Malige c. France, arrêt du 23 septembre 1998, Recueil 1998-VII 
Voisine c. France, n" 27362/95, 8 février 2000 

Frettéc. France, n" 36515/97, CEDH 2002-1 
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En l 'a f fa ire M e f t a h e t a u t r e s c. F r a n c e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s i égean t en u n e G r a n d e 

C h a m b r e composée d e s j u g e s d o n t le n o m suit : 

M M . L. WlLDHAKER, président, 

C L . ROZAKIS, 

J . - P . COSTA, 

G. RESS, 

A. PASTOR RIDRUEJO, 

G . BONEI.I.O, 

M " " ' E. PALM, 

M M . L . CAFLISCH, 

L . LOUCAIDES, 

P . LORENZE.N, 

B . ZUPANCIC, 

J . HEDIGAN, 

A . B . BAKA, 

E. LEVTTS, 

M " 1 ' ' S . BOTOUCHAROVA, 

M M . A. KOVLER, 

V . ZAGREBELSKY, 

et de M . P . J . M\HONEY, greffier, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 27 février et 10 ju i l le t 

2002, 
R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t r o u v e n t t rois r e q u ê t e s (n"5 32911/96, 

35237/97 e t 34595/97) d i r igées con t r e la R é p u b l i q u e française et dont 

t rois r e s so r t i s s an t s de cet E t a t , M. N o u r e d i n e Mef t ah , M. Alain Adoud et 

M. Michel Bosoni (« les r e q u é r a n t s » ) , ava ien t saisi la C o m m i s s i o n euro

p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) r e s p e c t i v e m e n t les 

10 ju i l l e t 1996, 28 j a n v i e r 1997 et 19 n o v e m b r e 1996 en ve r tu de l 'ancien 

ar t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e des Dro i t s de l ' H o m m e et des 

L ibe r t é s f o n d a m e n t a l e s (« l a C o n v e n t i o n » ) . 

2. Les r e q u é r a n t s a l l égua ien t en pa r t i cu l i e r l ' in iqui té de la p r o c é d u r e 

d e v a n t la C o u r de cassa t ion au r ega rd des d ispos i t ions de l 'ar t ic le 6 §§ 1 et 

3 c) d e la C o n v e n t i o n , e n ce qu ' i l s n ' ava ien t pu avoir c o m m u n i c a t i o n des 

conclusions de l 'avocat g é n é r a l et n ' ava i en t pas pu y r é p o n d r e , n ' é t a n t du 

res te pas in formés de la d a t e d ' aud i ence ni au to r i s é s à p r e n d r e la paro le . 

3. Les r e q u ê t e s ont é té t r a n s m i s e s à la C o u r le 1 e r n o v e m b r e 1998, da t e 

d ' e n t r é e en v igueur du Pro tocole n" 11 à la Conven t i on (ar t ic le 5 § 2 dudi t 

P ro toco le ) . 
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4. Les r equê t e s ont é té a t t r i buées à la t ro is ième section de la C o u r 

(art icle 52 § I du r è g l e m e n t ) . Le 23 novembre 1999, la r e q u ê t e de M. Mef tah 

a é té déc la rée pa r t i e l l emen t recevable pa r une c h a m b r e de ladi te sect ion, 

composée des j u g e s don t le nom su i t : M. W. F u h r m a n n , p rés iden t , 

M. J . -P . Cos ta , M"" F. T u l k e n s , M. K. J u n g w i e r t , Sir Nicolas Bra t za , 

M. K. T ra j a et M. M. Ugrekhe l idze , ainsi que d e M m c S. Dollé, greffière d e 

sect ion. Le 12 s e p t e m b r e 2000, ap rès deux décisions par t ie l les sur la 

recevabil i té du 7 s e p t e m b r e 1999, les r e q u ê t e s de M. Adoud et de M. Bosoni 

on t é t é j o i n t e s e t déc la rées recevables pa r une c h a m b r e de ladi te sect ion, 

composée des j u g e s dont le nom suit : M. L. Loucaides , p rés iden t , M. Cos ta , 

M. P. Kùr i s , M m c T u l k e n s , M. J u n g w i e r t , M m e H .S . G r e v e , M. Ugrekhe l idze , 

ainsi q u e de M"" Dollé, greffière de sect ion. 

5. R e s p e c t i v e m e n t le 27 février 2001 , p o u r les r e q u ê t e s de M. Adouci et 

de M. Bosoni , et le 26 avril 2001 , pour la r e q u ê t e de M. Mef t ah , la C o u r 

a r e n d u ses a r r ê t s . A l ' u n a n i m i t é , elle y c o n s t a t e u n e v iola t ion d e l 'ar t ic le 6 

§ 1 de la C o n v e n t i o n . U n e opinion s é p a r é e c o m m u n e à M. J . -P . C o s t a et 

M. K. J u n g w i e r t a é té j o i n t e à l ' a r rê t r e n d u le 27 février 2001 . 

6. Le g o u v e r n e m e n t f rançais (« le G o u v e r n e m e n t » ) a d e m a n d é , le 

15 mai 2001 pour l 'affaire Adoud et Bosoni et le 19 juin 2001 pour l 'affaire 

Meftah, en v e r t u des a r t ic les 43 de la Conven t i on et 73 du r è g l e m e n t , l eur 

renvoi d e v a n t la G r a n d e C h a m b r e . M. M e f t a h a é g a l e m e n t d e m a n d é le 

renvoi devan t la G r a n d e C h a m b r e le 9 ma i 2001 , a insi q u e M. Adoud et 

M. Bosoni le 31 mai 2001 . U n collège de la G r a n d e C h a m b r e a accueill i les 

d e m a n d e s le 5 s e p t e m b r e 2001 . 

7. La compos i t ion de la G r a n d e C h a m b r e a é té d é t e r m i n é e 

c o n f o r m é m e n t aux disposi t ions des a r t ic les 27 §§ 2 et 3 de la C o n v e n t i o n 

e t 24 du r è g l e m e n t . 

8. Le 18 j a n v i e r 2002, la G r a n d e C h a m b r e a déc idé d ' o r d o n n e r la 

j onc t ion des r e q u ê t e s . 

9. T a n t les r e q u é r a n t s q u e le G o u v e r n e m e n t on t déposé u n m é m o i r e 
su r le fond de l 'affaire. 

10. U n e a u d i e n c e s'est d é r o u l é e en publ ic au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 27 février 2002 (ar t ic le 59 § 2 d u r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 

M M . R. ABRAHAM, d i r e c t e u r des affaires j u r i d i q u e s 

du m i n i s t è r e des Affaires é t r a n g è r e s , 

B. COTTE, p r é s i d e n t de la c h a m b r e c r imine l l e 

de la C o u r de cassa t ion , 

M m e M . DUBROCARD, sous-d i rec t r ice des d ro i t s de l ' h o m m e , 

d i rec t ion des affaires j u r i d i q u e s du m i n i s t è r e 

des Affaires é t r a n g è r e s , 
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M " " ' O . WINGERT, m a g i s t r a t , b u r e a u des dro i t s de l ' h o m m e , 

service des affaires e u r o p é e n n e s et i n t e r n a t i o n a l e s 

du m i n i s t è r e de la J u s t i c e , conseils ; 

- pour MM. Adoud et Bosoni 

M' Y. R io , avocat au b a r r e a u de Pa r i s , conseil. 

La C o u r a e n t e n d u en l eu rs d é c l a r a t i o n s et r éponses aux j u g e s M" Rio, 

M. A b r a h a m et M. C o t t e . 

11. Les r e q u é r a n t s sont nés en 1960, 1950 et 1938 et ils r é s iden t 

r e s p e c t i v e m e n t à Ir igny, C o l o m b e s et Pa r i s . 

A. Le c a s d e M. M e f t a h 

12. In t e rpe l l é le 15 avril 1992 et mis en e x a m e n par un j u g e 

d ' i n s t ruc t i on près le t r i buna l d e g r a n d e i n s t ance de Mâcon pour 

u t i l i sa t ion d ' un cert i f icat d ' i m m a t r i c u l a t i o n o b t e n u i n d û m e n t et recel 

d 'un véhicule a u t o m o b i l e volé, le r e q u é r a n t fut placé en d é t e n t i o n 

provisoire du 16 avril au 18 ma i 1992. Le 31 m a r s 1994, il fut renvoyé 

d e v a n t le t r i buna l co r rec t ionne l . 

13. Pa r un j u g e m e n t du 21 oc tobre 1994, le t r i buna l co r rec t ionne l de 

Mâcon , a p r è s avoir re je té des excep t ions de nul l i té soulevées p a r le 

r e q u é r a n t , déc la ra ce d e r n i e r coupab le et le c o n d a m n a à hui t mois 

d ' e m p r i s o n n e m e n t avec surs is , ainsi q u ' à u n e a m e n d e de dix mille francs 

français (FRF) . Le r e q u é r a n t in te r j e t a appe l . 

14. Le 2 février 1995, la cour d ' appe l de Dijon conf i rma le j u g e m e n t en 

t ou t e s ses d ispos i t ions . Le r e q u é r a n t fo rma un pourvoi en cassa t ion . 

15. Pa r un a r r ê t du 17 j a n v i e r 1996, la C o u r de cassa t ion re j e t a le 

pourvoi . 

B. Le c a s d e M. A d o u d 

16. Le 5 n o v e m b r e 1994, le r e q u é r a n t fit l 'objet d ' u n con t rô le de vi tesse 

alors qu ' i l c i rcula i t au volant de son véhicu le . Les g e n d a r m e s c o n s t a t è r e n t , 

pa r procès-verba l , une infract ion d 'excès d e vi tesse d ' au moins 40 km/h , à 

savoir 143 k m / h au lieu des 90 k m / h a u t o r i s é s . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 
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17. Pa r u n j u g e m e n t d u 14 m a r s 1995, le t r i buna l de police de Mel le 

déc l a r a le r e q u é r a n t coupab le des faits r e p r o c h é s et le c o n d a m n a à 

1 500 F R F d ' a m e n d e , ainsi q u ' à vingt et un j o u r s de suspens ion du p e r m i s 

de condu i r e . 

18. Le 15 d é c e m b r e 1995, la cour d ' appe l de Poi t ie rs conf i rma la 

culpabi l i té du r e q u é r a n t e t , r é f o r m a n t la pe ine , fixa l ' a m e n d e à 3 000 FRF 

et la d u r é e de la suspens ion de p e r m i s de condu i r e à t rois mois . 

19. P a r un a r r ê t du 6 a o û t 1996, la c h a m b r e c r imine l l e de la C o u r de 

cassa t ion re je ta le pourvoi du r e q u é r a n t . 

C. Le c a s d e M. B o s o n i 

20. Le 11 n o v e m b r e 1994, d e u x procès -verbaux furent d re s sés p a r les 

services de police à l ' encon t re du r e q u é r a n t pour inobserva t ion de l ' a r rê t 

imposé pa r un feu rouge . Le r e q u é r a n t fut ass igné à c o m p a r a î t r e devan t le 

t r i buna l de police de Pa r i s à l ' aud ience du 8 m a r s 1995. 

21 . Le 12 avril 1995, le t r i buna l de police de Par i s j ugea le r e q u é r a n t 

coupab le et le c o n d a m n a à d e u x a m e n d e s de 1 800 F R F c h a c u n e , a insi q u ' à 

un mois de suspens ion du p e r m i s de condu i r e . 

22. Le 27 oc tob re 1995, la cour d ' appe l de Par is conf i rma le j u g e m e n t 

en tou tes ses d ispos i t ions . Le 2 n o v e m b r e 1995, le r e q u é r a n t fo rma u n 

pourvoi en cassa t ion . Il sollicita, en vain , la c o m m u n i c a t i o n des 

réqu is i t ions écr i tes de l 'avocat g é n é r a l en vue d'y r é p o n d r e . 

23 . P a r un a r r ê t du 10 ju i l le t 1996, la C o u r de cassa t ion re j e t a le 

pourvoi du r e q u é r a n t . 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. Le c o d e d e p r o c é d u r e p é n a l e 

24. Les d isposi t ions p e r t i n e n t e s , d a n s leur r édac t ion appl icable à 

l ' époque des p r o c é d u r e s l i t ig ieuses , se l isent c o m m e s u i t : 

A r t i c l e 5 6 7 

« L e s arrê t s de la c h a m b r e d 'accusat ion et les arrê t s et j u g e m e n t s r e n d u s e n d e r n i e r 

ressort en m a t i è r e c r i m i n e l l e , c or r e c t i onne l l e et de pol ice p e u v e n t ê tre a n n u l e s e n cas de 

v io lat ion de la loi sur pourvoi en c a s s a t i o n forme par le m i n i s t è r e public ou par la part ie 

à laquelle il est fait grief, su ivant les d i s t inc t ions qui vont ê tre é t a b l i e s . 

Le recours est porté devant la c h a m b r e c r i m i n e l l e de la C o u r de c a s s a t i o n . » 

A r t i c l e 5 8 4 

«Le d e m a n d e u r en c a s s a t i o n , soit en faisant sa d é c l a r a t i o n , soit d a n s les dix jours 

su ivants , peut d é p o s e r , au greffe de la juridict ion qui a rendu la déc i s ion a t t a q u é e , un 
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m é m o i r e , s i gné par lui, c o n t e n a n t ses m o y e n s de cas sa t ion . Le greff ier lui en dél ivre 

r e ç u . » 

A r t i c l e 5 8 5 

« A p r è s l 'expirat ion de ce dé la i , le d e m a n d e u r c o n d a m n é p é n a l e m c n t peut 

t r a n s m e t t r e son m é m o i r e d i r e c t e m e n t au greffe de la C o u r de c a s s a t i o n ; les autres 

part ies ne peuvent user du bénéf i ce de la p r é s e n t e d i spos i t ion s a n s le m i n i s t è r e d'un 

avocat à la C o u r de cas sa t ion . (...) » 

Article 585-1 

« S a u f d é r o g a t i o n accordée par le prés ident de la c h a m b r e c r i m i n e l l e , le m é m o i r e du 

d e m a n d e u r c o n d a m n é p é n a l e m c n t doit parvenir a u greffe de la C o u r de cas sa t ion un 

m o i s au plus lard après la d a t e du pourvoi . 

Il en est de m ê m e pour la d é c l a r a t i o n de l'avocat qui se c o n s t i t u e au n o m d'un 

d e m a n d e u r au pourvoi .» 

A r t i c l e 5 9 0 

« L e s m é m o i r e s c o n t i e n n e n t les m o y e n s de cas sa t ion et v i sent les t e x t e s de loi dont la 

v io la t ion est invoquée . (...) 

Ils doivent ê tre d é p o s é s dans le dé la i impart i . A u c u n m é m o i r e add i t ionne l n'y peut 

ê tre joint, p o s t é r i e u r e m e n t au dépôt de son rapport par le conse i l l er c o m m i s . Le dépôt 

tardif d 'un m é m o i r e proposant d e s m o y e n s add i t i onne l s peut e n t r a î n e r son 

irrecevabi l i té . » 

A r t i c l e 6 0 2 

« L e s rapport s sont faits à l 'audience . L e s avocats des part ies sont e n t e n d u s dans leurs 

observat ions après le rapport , s'il y a l ieu. Le m i n i s t è r e public p r é s e n t e ses réquis i t ions . » 

B. L e s c o n c l u s i o n s d e l 'avocat g é n é r a l 

25. D e nos j o u r s , l 'avocat g é n é r a l in forme avant le j o u r de l ' audience 

les conseils des pa r t i e s du sens de ses p r o p r e s conclus ions et lorsque , 

à la d e m a n d e desd i t s consei ls , l 'affaire est p la idée , ces d e r n i e r s ont la 

possibi l i té de r ép l i que r aux conclus ions en ques t i on o r a l e m e n t ou pa r 

u n e no t e en dé l ibé ré (Reinhardl et Slimane-Kaïd c. France, a r r ê t du 31 m a r s 

1998, Recueil des arrêts et décisions 1998-11, p . 666, § 106). 

C. La c o m p a r u t i o n à l ' a u d i e n c e d e la C o u r d e c a s s a t i o n 

26. L o r s q u e la r e p r é s e n t a t i o n p a r un avocat a u x Conse i l s n 'es t pas 

ob l iga to i re , une o r d o n n a n c e du 15 j a n v i e r 1826, don t l 'ar t icle 15 n ' a pas 

é t é a b r o g é , prévoi t q u e les p a r t i e s p e u v e n t ê t r e e n t e n d u e s a p r è s en avoir 

o b t e n u la pe rmiss ion de la C o u r . Se fondan t sur l ' o rdonnance de 1826, la 

C o u r de cassa t ion r econna î t la possibi l i té de d o n n e r la pa ro le aux pa r t i e s , 
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voire q u ' u n avocat inscri t à un b a r r e a u p r e n n e la paro le en leur n o m . S'il 

a p p a r t i e n t à la C o u r de cassat ion d'y Faire droit ou non. suivant les 

c i r cons t ances (Cass . c r im. , 3 m a i 1990, Bull. crim. n" 166), il s e m b l e 

c e p e n d a n t qu 'e l l e r e j e t t e d e tel les d e m a n d e s (pér iode 1990-2001, a r r ê t s 

d i sponib les sur le si te I n t e r n e t de Légifrance) et ce d a n s des t e r m e s 

s imi la i res à ce qu i suit : 

« - V u l'article 37 de l 'ordonnance du 15 janvier 1826, non a b r o g é en ce qu'i l c o n c e r n e 

la procédure appl icable devant la c h a m b r e c r i m i n e l l e ; a t t e n d u q u e [le d e m a n d e u r ] 

ayant p r é s e n t é ses cr i t iques de la déc i s ion a t t a q u é e d a n s le m é m o i r e personnel qu'il a 

d é p o s é , la c o m p a r u t i o n personne l l e , devant la c h a m b r e c r i m i n e l l e n'apparaît ni 

néces sa i re , ni o p p o r t u n e ; qu'il n'y a pas lieu de l 'ordonner .» (arrêt du 15 d é c e m b r e 

1999, pourvoi n" 9 9 - 8 0 0 1 5 ) 

27. S 'agissant s p é c i a l e m e n t du c o n t e n t i e u x re la t i f a u x infract ions 

p révues pa r le code de la rou te ( infract ions au s t a t i o n n e m e n t , excès de 

vitesse, . . . ) , d e n o m b r e u s e s décis ions d e reje t , qu i on t p o u r o r ig ine d e s 

d e m a n d e s fo rmulées pa r un avocat inscri t à un b a r r e a u , peuven t 

n o t a m m e n t se lire c o m m e suit : 

« - A t t e n d u que [le d e m a n d e u r ] a d e m a n d é l 'autor isat ion de c o m p a r a î t r e devant la 

C o u r de cas sa t ion avec l 'ass is tance d e M' (.. .), avocat au barreau de Paris (...) ; A t t e n d u 

q u e [le d e m a n d e u r ] ayant p r é s e n t e ses cr i t iques d e la déc i s ion a t t a q u é e d a n s le 

m é m o i r e personne l qu'il a d é p o s é , sa c o m p a r u t i o n p e r s o n n e l l e d e v a n t la c h a m b r e 

cr imine l l e n'apparaît pas ind i spensab le . » (arrêt du 16 mai 2 0 0 1 , pourvoi n" 00 -860 I 1 ) 

28. Le G o u v e r n e m e n t r econna î t d ' a i l l eurs q u ' u n e tel le au to r i s a t i on 

n 'es t q u e r a r e m e n t accordée , le pr inc ipe é t a n t celui du monopo le de 

paro le des avocats aux Conse i l s . Ces d e r n i e r s doivent p r é a l a b l e m e n t se 

c o n c e r t e r avec le p ré s iden t de la c h a m b r e c r imine l l e q u a n t au moyen de 

cassa t ion nécess i t an t u n e pr i se de paro le . En 2001 , la prise de paro le n ' a 

conce rné q u ' u n e q u a r a n t a i n e de doss iers su r neu f mi l le six cent t r e n t e -

sept affaires j u g é e s . 

D. L e s a v o c a t s a u C o n s e i l d'Etat e t à la C o u r d e c a s s a t i o n 
( « a v o c a t s a u x C o n s e i l s ») 

29. Ces avocats sont les successeurs des avocats a u x Conse i l s du roi de 

l 'Ancien R é g i m e . La pos tu l a t i on devan t les Conse i l s du roi é t a i t r é se rvée à 

des avocats qu i furent officiers royaux et p r o p r i é t a i r e s de leur c h a r g e à 

p a r t i r de 1643. A la veille de la Révolu t ion de 1789, ils é t a i e n t so ixan te -

t re ize . La Révolu t ion mi t fin à leur ac t iv i té . Ils d e v i n r e n t avoués a u 

t r i b u n a l d e cas sa t ion c réé e n 1790, puis avoca ts à la C o u r de cassa t ion 

depu i s 1804. U n corps d 'avoca ts a u Conse i l d 'E t a t ex is ta i t é g a l e m e n t . 

U n e o r d o n n a n c e du 10 s e p t e m b r e 1817 fus ionna les deux g roupes . C e t t e 

o r d o n n a n c e , qu i fut l o n g t e m p s la c h a r t e d e l ' o rd re , fut modif iée p a r le dé 

c re t d u 28 oc tobre 1991 (codifiant les condi t ions d 'accès à l 'o rdre , celui-ci a 



ARRÊT MEFTAH ET AUTRES c. FRANCE 243 

é té modifié à son tou r à p lus ieurs repr i ses ; voir aussi la loi du 20 m a r s 1948 

ouvran t l 'o rdre aux f e m m e s et le déc re t du 15 m a r s 1978 a u t o r i s a n t le 

r ecours aux socié tés civiles profess ionnel les ) . L ' ex i s tence d ' un o rd re 

spécial isé est u n e ins t i tu t ion p rop re à la F r a n c e , ainsi q u ' à la Be lg ique (où 

seids les avocats à la C o u r de cassa t ion sont g roupés en un o r d r e d i s t inc t ) . 

30. Les avocats aux Conse i l s sont , à la dif férence d e s avoca ts inscr i ts 

à un b a r r e a u , des officiers min i s t é r i e l s . Le n o m b r e des offices est 

i r r évocab lemen t fixé à so ixan te depu i s 1817. Les condi t ions d 'accès 

prévoient qu ' i l faut en pr inc ipe avoir é t é avocat inscri t à u n b a r r e a u , 

avoir suivi u n e fo rma t ion spécia le et réuss i un e x a m e n d ' a p t i t u d e 

o rgan i sé au sein de l 'ordre (le t e x t e prévoit n é a n m o i n s un ce r t a in 

n o m b r e de d i spenses et de moda l i t é s d 'accès spécif iques) . La n o m i n a t i o n 

est p rononcée p a r un a r r ê t é du m i n i s t r e de la J u s t i c e , ap r è s avis mot ivé du 

Conse i l de l 'o rdre , du v ice-prés ident du Consei l d 'E t a t et du p r e m i e r 

p r é s iden t d e la C o u r de cassa t ion . 

3 1 . Devan t la C o u r de cassa t ion , l eur m i n i s t è r e est en pr inc ipe 

obl iga to i re , n o t a m m e n t en m a t i è r e civile, sauf dé roga t i on . Ils ne peuven t 

r e p r é s e n t e r les p a r t i e s devan t les j u g e s du fond (a lors qu ' i l s peuven t 

exe rce r leur act ivi té de conseil et de r e p r é s e n t a t i o n d e v a n t les cours 

a d m i n i s t r a t i v e s d ' appe l et les t r i b u n a u x admin i s t r a t i f s ) . Devan t la 

c h a m b r e c r imine l le de la C o u r de cassa t ion , il leur a p p a r t i e n t , s'ils 

e n t e n d e n t p r e n d r e la paro le à l ' aud ience , de se r a p p r o c h e r p réa lab le 

m e n t du p ré s iden t de la c h a m b r e c r imine l le afin de préc iser les moyens 

de droi t qu ' i l s e n t e n d e n t déve lopper et de fixer les moda l i t é s de leur 

i n t e rven t ion d ' un c o m m u n accord. 

32 . La d i rec t ive 9 8 / 5 / C E du P a r l e m e n t e u r o p é e n et du Conse i l du 

16 février 1998 visant à facili ter l 'exercice p e r m a n e n t de la profession 

d 'avocat d a n s un E ta t m e m b r e a u t r e q u e celui où la qual i f ica t ion a é té 

acquise prévoit n o t a m m e n t , en son ar t ic le 5 § 3, a l inéa 2, q u e « d a n s le 

but d ' a s s u r e r le bon f o n c t i o n n e m e n t de la j u s t i c e , les E t a t s m e m b r e s 

peuven t é t ab l i r des règles spécif iques d 'accès aux cours s u p r ê m e s , tel les 

q u e le r ecours à d e s avocats spéc ia l i sés» (voir é g a l e m e n t C o u r d e j u s t i c e 

des C o m m u n a u t é s e u r o p é e n n e s ( C J C E ) , 7 n o v e m b r e 2000, Grand-Duché de 

Luxembourg, aff. 168/98). 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 §§ 1 E T 3 c) DE 

LA C O N V E N T I O N 

33 . Les r e q u é r a n t s se p l a ignen t de l ' in iqui té de la p r o c é d u r e devan t la 

C o u r de cassa t ion , en ce qu ' i l s n ' ava ien t pu avoir c o m m u n i c a t i o n des 

conclusions de l 'avocat géné ra l et n ' ava ien t pas pu y r é p o n d r e , n ' é t a n t du 
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r e s t e pas in formés de la d a t e d ' aud i ence ni au to r i sé s à p r e n d r e la pa ro le . 

Ils a l l èguen t u n e viola t ion de l 'ar t icle 6 §§ 1 e t 3 c) de la C o n v e n t i o n , aux 

t e r m e s d u q u e l : 

«1. T o u t e p e r s o n n e a droit à ce que sa cause soit e n t e n d u e é q u i t a b l e m e n t , 

p u b l i q u e m e n t (...) par un tr ibunal (...) qui déc idera (...) du b ien- fondé d e toute 

accusa t ion en m a t i è r e péna le d ir igée contre e l le . (...) 

(...) 

3. T o u t accuse a droit n o t a m m e n t à : 

(...) 

c) se d é f e n d r e l u i - m ê m e ou avoir l 'ass is tance d'un d é f e n s e u r de son choix e t , s'il n'a 

pas les m o y e n s de r é m u n é r e r un d é f e n s e u r , pouvoir ê tre ass i s té g r a t u i t e m e n t par un 

avocat d'office, lorsque les in térê t s de la j u s t i c e l 'exigent ; 

(...)>. 

A. A r g u m e n t s d e s p a r t i e s 

/. Les requérants 

a) M. M e f t a h 

34. Le r e q u é r a n t relève n o t a m m e n t q u e le pourvoi en cassa t ion é t a n t , 

en m a t i è r e péna le , suspens i f en droi t i n t e rne , l ' a r rê t de la cour d ' appe l n 'es t 

ni exécu to i re ni définitif. Le G o u v e r n e m e n t ne sau ra i t donc p r é t e n d r e q u e 

l 'art icle 6 § 3 ne conce rne ra i t q u e les «accusés non encore c o n d a m n é s » . En 

o u t r e , le droi t de se dé fendre seul est un droi t f o n d a m e n t a l g a r a n t i p a r 

l 'ar t icle 6 (Faucher c. France, a r r ê t d u 18 m a r s 1997, Recueil des arrêts et 

décisions 1997-11), y compr i s devan t la C o u r de cassa t ion . Il no te q u e , d a n s 

son a r r ê t Voisine c. France (n" 27362/95, 8 février 2000), la C o u r a relevé q u e 

le r e q u é r a n t , non r e p r é s e n t é p a r un avocat aux Conse i l s , n 'avai t pas 

bénéficié de la p r a t i q u e selon laquel le l 'avocat géné ra l près la C o u r de 

cassa t ion informe les consei ls des pa r t i e s du sens de ses conclusions avant 

l ' audience . Ses droi t s a u r a i e n t donc é té m é c o n n u s , fau te pour lui d 'avoir pu 

ê t r e informé d u sens d e s conclusions de l 'avocat g é n é r a l , de pouvoir y 

r ép l ique r et d ' ê t r e convoqué à l ' audience . Le fait qu ' i l n 'a i t pas d e m a n d é 

l 'aide jur id ic t ionnel le ne s au ra i t passe r p o u r u n r e n o n c e m e n t a u bénéfice 

de son dro i t à une p r o c é d u r e con t rad ic to i r e . U n jus t i c iab le ne peut donc 

ê t r e t r a i t é d i f f é r e m m e n t selon qu ' i l est ou non assis té d 'un avocat aux 

Consei ls , sous pe ine de p o r t e r a t t e i n t e aux disposi t ions convent ionne l les . 

b ) M. A d o u d e t M. B o s o n i 

35. Les r e q u é r a n t s e s t i m e n t q u e le point cen t r a l de leurs r e q u ê t e s 

rés ide d a n s la no t ion m ê m e de d é b a t . U n déba t doit n é c e s s a i r e m e n t 
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s ' e x p r i m e r d a n s u n e un i t é de lieu et de t e m p s . O r , aux t e r m e s du droi t 

f rançais , le lieu où s 'o rgan ise le d é b a t est l ' aud ience pub l ique t e n u e par 

la c h a m b r e c r imine l le et il p r e n d na i s sance le j o u r de c e t t e a u d i e n c e . Ils 

cons idè ren t avoir é té pr ivés de l 'un i té de lieu et de t e m p s , p u i s q u e leurs 

m é m o i r e s furent déposés au d é b u t de la p r o c é d u r e de cassa t ion tandis 

q u e l 'avocat géné ra l s'est e x p r i m é le j o u r de l ' aud ience . En o u t r e , les 

d e m a n d e u r s en cassa t ion do ivent s ' e x p r i m e r pa r écri t a lors q u e l 'avocat 

g é n é r a l p r é s e n t e ses conclusions o r a l e m e n t . La solut ion cons i s te ra i t donc 

à p e r m e t t r e au d e m a n d e u r en cassa t ion d ' i n t e rven i r à tous les s t ades de la 

p r o c é d u r e devan t la c h a m b r e c r imine l l e , y compr i s à l ' aud ience , et ce avec 

l ' ass i s tance de l 'avocat de son choix, c 'es t -à-di re sans recours obl iga to i re à 

un avocat a u x Conse i l s . S u r ce poin t , ils c o n t e s t e n t le monopo le des 

avocats aux Conse i l s en re levan t n o t a m m e n t , d ' une p a r t , q u e les avocats 

inscr i ts à un b a r r e a u e u r o p é e n on t u n e c o m p é t e n c e t e c h n i q u e suffisante 

p o u r i n t e rven i r devan t la C o u r de cassa t ion , ce don t a t t e s t e l eur droi t 

d ' i n t e r v e n t i o n devan t t o u t e s les a u t r e s j u r i d i c t i o n s n a t i o n a l e s et 

e u r o p é e n n e s , et , d ' a u t r e p a r t , q u e le monopo le de pr ise de pa ro le ne 

repose su r a u c u n t ex t e de dro i t i n t e r n e . 

Les r e q u é r a n t s i nd iquen t é g a l e m e n t q u ' a u x t e r m e s de l 'ar t icle 569 du 

code de p r o c é d u r e péna l e le pourvoi en cassa t ion a un effet suspens i f sur la 

pe ine . Le pourvoi en cassa t ion est une p h a s e essent ie l le du procès péna l , 

l ' e x a m e n du j u g e de cassa t ion p e r m e t t a n t de co r r ige r t o u t e e r r e u r de 

dro i t des j u g e s du fond, t a n t d a n s la déf in i t ion de l ' i nc r imina t ion que 

d a n s le d é r o u l e m e n t de l ' aud ience . En c o n s é q u e n c e , un d e m a n d e u r en 

cassa t ion qu i a é t é c o n d a m n é conserve son s t a t u t d ' accusé , t a n t en droi t 

i n t e r n e q u ' a u r ega rd de la Conven t ion , j u s q u ' a u rejet de son pourvoi en 

cassa t ion . Il r e s t e dès lors p r é s u m é innocen t et doit conserver tous les 

d ro i t s g a r a n t i s pa r l 'ar t icle 6 de la Conven t ion . 

2. Le Gouvernement 

36. Le G o u v e r n e m e n t e s t ime q u e le droi t de se dé f end re seul , g a r a n t i 

p a r l 'ar t ic le 6 § 3 c) de la C o n v e n t i o n en faveur des « a c c u s é s » (a r rê t 

Foucher p r éc i t é ) , ne sau ra i t c o n c e r n e r la p r o c é d u r e suivie d e v a n t la C o u r 

de cassa t ion . Devan t ce t t e d e r n i è r e , ce ne sont p lus les jus t i c i ab les mais 

les décis ions e l l e s -mêmes qu i font l 'objet d ' un e x a m e n en dro i t , sans 

a p p r é c i a t i o n su r les faits, la cu lpabi l i té ou la pe ine . Dès lors , les 

d e m a n d e u r s au pourvoi c o n d a m n é s p é n a l e m e n t ne sont plus des 

« a c c u s é s » au sens de l 'ar t ic le 6 de la Conven t i on p u i s q u e , pa r pr inc ipe , 

l eur cu lpabi l i té a déjà é té é tab l ie p a r les j u r id i c t ions d u fond. Les 

g a r a n t i e s de l 'ar t icle 6 § 3 c) ne dev ra i en t donc pas s ' é t e n d r e aux phases 

de la p r o c é d u r e ne c o n c e r n a n t pas le b ien-fondé d e l ' accusa t ion , à l ' ins tar 

de la p r o c é d u r e devan t la C o u r de cassa t ion . En tout é t a t de cause , le droit 

de se dé f end re seul peu t ê t r e r é g l e m e n t é p a r le dro i t i n t e r n e (voir 
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n o t a m m e n t l ' a r rê t Croissant c. Allemagne du 25 s e p t e m b r e 1992, sér ie A 

n" 237-B ; Correia de Matos c. Portugal (déc. ) , n" 48188/99, C E D H 2001-XII ) . 

Il en conclut q u e la C o n v e n t i o n n ' i n t e r d i t pas à u n E t a t d ' i m p o s e r la 

r e p r é s e n t a t i o n de l 'accusé pa r un avocat pour c e r t a i n s a spec t s de la 

p r o c é d u r e péna l e devan t les j u r id i c t ions du fond et q u e , à plus forte 

ra i son , r ien ne g a r a n t i t le droi t pour l ' a u t e u r d ' un pourvoi de dé fendre 

seul sa cause , à t ous les s t a d e s de la p r o c é d u r e , d e v a n t la c h a m b r e 

c r imine l l e de la C o u r de cassa t ion . 

37. Le G o u v e r n e m e n t cons idè re q u e si le dro i t de se d é f e n d r e seul est 

p a r t i e l l e m e n t et e x c e p t i o n n e l l e m e n t r econnu en droi t i n t e r n e aux 

c o n d a m n é s qu i se pourvo ien t d e v a n t la C o u r de cassa t ion , cela n ' e m p o r t e 

pas la possibil i té de pa r t i c ipe r seul à la p h a s e o ra le de la p r o c é d u r e . Le 

c a r a c t è r e t rès pa r t i cu l i e r du pourvoi en cassa t ion exp l ique les t r a i t s 

spécif iques de la p r o c é d u r e suivie devan t la C o u r de cassa t ion , 

l ' i m p o r t a n c e du rôle d ' un avocat spécial isé et , au c o n t r a i r e , la place 

r é d u i t e de l 'oral i té des d é b a t s . La p r o c é d u r e de d ro i t c o m m u n devan t la 

C o u r de cassa t ion , en m a t i è r e civile c o m m e en m a t i è r e p é n a l e , impose en 

p r inc ipe u n e r e p r é s e n t a t i o n pa r un avocat aux Conse i l s , ce qu i n 'es t en 

r i en con t r a i r e aux disposi t ions de la Conven t i on . C e p e n d a n t , à t i t re 

d é r o g a t o i r e , le dro i t f rançais n ' ex ige pas , pour la p r o c é d u r e écr i te , le 

m i n i s t è r e d 'avocat pour les c o n d a m n é s en m a t i è r e péna le s o u h a i t a n t se 

pourvoi r en cassa t ion , lesquels p e u v e n t s igner e u x - m ê m e s la déc l a ra t ion 

d e pourvoi et dépose r un m é m o i r e pe r sonne l s igné pa r eux selon les 

m o d a l i t é s légales . C o m p t e t enu du c a r a c t è r e e s s e n t i e l l e m e n t écri t de la 

p r o c é d u r e , tous les r e q u é r a n t s bénéficient donc des m ê m e s d ro i t s à 

p r o d u i r e leurs moyens , qu ' i l s se p r é s e n t e n t seuls ou avec l 'aide d 'un 

avocat à la C o u r ou d ' un avocat a u x Conse i l s . En o u t r e , qu ' i l s 'agisse de 

m é m o i r e s pe r sonne l s ou s ignés pa r un avocat aux Conse i l s , les éc r i t u re s 

cr i s ta l l i sent dé f in i t ivement les c r i t iques suscept ib les d ' ê t r e fo rmulées sur 

la décis ion f rappée de pourvoi , si b ien q u e d ' éven tue l l e s observa t ions 

o ra les ne peuven t a jou te r a u c u n gr ief à l ' encon t re de ce l t e décis ion. 

L ' aud i t ion des avocats a u x Conse i l s n 'es t ni nécessa i re ni h a b i t u e l l e : les 

pla idoir ies n ' ayan t q u ' u n c a r a c t è r e facul ta t i f aux t e r m e s de l 'ar t ic le 602 

d u code de p r o c é d u r e p é n a l e , les avocats a u x Conse i l s ne sont m ê m e pas 

p r é s e n t s , sauf les t r è s r a r e s cas où ils s o u h a i t e n t p r e n d r e la paro le pour 

des d é b a t s o r a u x toujours t rès t e c h n i q u e s et peu accessibles à des 

profanes . Si un d e m a n d e u r au pourvoi peu t n é a n m o i n s soll ici ter sa 

c o m p a r u t i o n pe r sonne l l e , s a n s avocat a u x Conse i l s , su r le f ondemen t 

d ' u n e o r d o n n a n c e du 15 janvier 1826, ce t t e a u t o r i s a t i o n n ' es t q u e t rès 

r a r e m e n t accordée , f au te d e p r é s e n t e r un i n t é r ê t rée l , le d e m a n d e u r ne 

possédan t pas les conna i s sances du dro i t de la cassa t ion et de la 

t e c h n i q u e du pourvoi . Offrir a u x a u t e u r s d e pourvoi la facul té d e p r e n d r e 

la paro le à l ' audience ne d o n n e r a i t donc que l ' a p p a r e n c e de respec t du 

con t r ad i c to i r e , ce d e r n i e r c o n s t i t u a n t un droi t devan t ê t r e exercé non pas 
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de m a n i è r e p u r e m e n t formel le , mais de m a n i è r e conc rè t e et effective. 

D 'a i l l eu r s , d a n s son a r r ê t Voisine (p réc i t é ) , la C o u r a a d m i s q u e la 

spécificité de la p r o c é d u r e d e v a n t la C o u r de cassa t ion pouvait jus t i f ie r 

de r é se rve r aux seuls avocats spécial isés le monopo le de la prise de 

paro le , nonobs t an t le cons ta t d e violat ion de l 'a r t ic le 6 p o u r défaut 

d 'accès aux conclus ions de l 'avocat g é n é r a l . D a n s l 'affaire Reinhardt et 

Slimane-Kaïd c. France ( a r r ê t du 31 m a r s 1998, Recueil 1998-11, p . 666, 

§ 106), la C o u r a d 'a i l l eurs dit q u e la p r a t i q u e ac tue l l e , cons i s t an t pour 

l 'avocat g é n é r a l à c o m m u n i q u e r avan t l ' aud ience le sens de ses 

conclusions aux consei ls des pa r t i e s , lesquel les d i sposen t de la possibil i té 

d'y r é p l i q u e r lo rsque l 'affaire est p la idée , est de n a t u r e à offrir à celles-ci 

la possibi l i té de p r e n d r e conna i s sance des conclusions l i t ig ieuses et de les 

c o m m e n t e r d a n s d e s cond i t ions sa t i s fa i san tes . P o u r le G o u v e r n e m e n t , 

seule u n e tel le p r a t i q u e est de n a t u r e à g a r a n t i r un d é b a t effectif. Au 

d e m e u r a n t , les s t a t i s t i ques pour l ' année 2000 d é m o n t r e n t c l a i r e m e n t 

que les p l a ideu r s non ass i s tés on t q u a t r e fois moins de chances d ' ob ten i r 

une cassa t ion que ceux ayan t bénéficié de l 'a ide d ' un avocat aux Consei l s , 

ce qui a t t e s t e de la difficulté pour les p r e m i e r s de p r é s e n t e r des moyens 

p e r t i n e n t s . 

38. Le G o u v e r n e m e n t préc ise encore qu ' i l est toujours loisible à un 

c o n d a m n é d ' ê t r e ass is té p a r u n avocat aux Conse i l s , afin de pa r t i c ipe r à 

la p h a s e ora le de la p r o c é d u r e d e v a n t la c h a m b r e c r imine l l e , en ra ison du 

r é g i m e p a r t i c u l i è r e m e n t l ibéral d ' admiss ion au bénéfice de l 'aide 

j u r id i c t i onne l l e . A l ' époque des faits, il r é su l t a i t d ' une p r a t i q u e que 

l ' admiss ion provisoire é ta i t s y s t é m a t i q u e m e n t accordée en m a t i è r e 

péna le aux c o n d a m n é s f o r m a n t un pourvoi . De nos j o u r s , l 'aide 

provisoire a, sauf excep t ion , d i spa ru , mais les d e m a n d e s d 'a ide 

ju r id i c t ionne l l e sont t r a i t é e s d a n s un déla i t rès bref. Dès lors, les 

jus t i c iab les qu i , à l ' ins ta r des r e q u é r a n t s , déc iden t de ne pas se faire 

r e p r é s e n t e r p a r un avocat aux Conse i l s choisi p a r eux ou dés igné au t i t re 

de l 'a ide j u r id i c t i onne l l e o p t e n t d é l i b é r é m e n t p o u r u n e voie p r o c é d u r a l e , 

p u r e m e n t éc r i t e , p lu tô t q u e p o u r u n e a u t r e offrant les a v a n t a g e s de 

l ' ass is tance d ' un avocat aux Conse i l s . En l 'espèce, les r e q u é r a n t s ont 

disposé de tous les é l é m e n t s pour se déc ider , M. Mef t ah é t a n t conseil lé 

pa r u n e assoc ia t ion , M M . A d o u d et Bosoni par l eur avocat , lequel fut 

é g a l e m e n t l 'avocat de M. Vois ine . 

39. Enfin, au r ega rd de la p r o c é d u r e cons idé rée d a n s son e n s e m b l e , le 

G o u v e r n e m e n t e s t ime q u e les r e q u ê t e s sont m a n i f e s t e m e n t d é n u é e s de 

f o n d e m e n t au vu de la pr ise en c o m p t e de l ' ensemble du procès m e n é 

d a n s l 'o rdre ju r id ique i n t e r n e et du rôle qu 'y a j o u é la jur id ic t ion de 

cassa t ion (Brualla G6mez.de la Torre c. Espagne, a r r ê t du 19 d é c e m b r e 1997, 

Recueil 1997-VIII). En l ' occur rence , les t rois r e q u é r a n t s ont bénéficié d ' une 

p r o c é d u r e équ i t ab l e d e v a n t les j u g e s du fond et on t vu l eu rs moyens 

d û m e n t e x a m i n é s p a r la C o u r de cassa t ion . Le G o u v e r n e m e n t relève 

http://G6mez.de
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d 'a i l l eurs que les o r g a n e s de la C o n v e n t i o n on t déc la ré i r recevables un 

c e r t a i n n o m b r e de griefs soulevés pa r les r e q u é r a n t s et p r é a l a b l e m e n t 

re je tés pa r la C o u r de cassa t ion . 

B. A p p r é c i a t i o n d e la C o u r 

/. Sur l'impossibilité pour les requérants de prendre la parole à l'audience de la 

Cour de cassation 

40. Q u a n t à la ques t ion de savoir si les r e q u é r a n t s pouva ien t déc ider 

de se dé fendre seuls ou en conf iant l eur défense à un avocat s c i e m m e n t 

choisi en d e h o r s de l 'o rdre des avocats a u x Conse i l s , le G o u v e r n e m e n t 

e s t ime q u ' u n tel dro i t ne devrai t pas s ' é t e n d r e aux p h a s e s de la 

p r o c é d u r e ne c o n c e r n a n t pas le bien-fondé de l ' accusa t ion , à l ' ins ta r de la 

p r o c é d u r e d e v a n t la C o u r de cassa t ion . 

La C o u r rappe l le q u e le p a r a g r a p h e 3 de l 'ar t icle 6 r e n f e r m e une liste 

d ' app l i ca t ions pa r t i cu l i è re s du pr inc ipe g é n é r a l énoncé au p a r a g r a p h e 1 : 

les divers dro i t s qu ' i l é n u m è r e en des t e r m e s non exhaus t i f s r e p r é s e n t e n t 

des a spec t s , p a r m i d ' a u t r e s , de la not ion de procès é q u i t a b l e en m a t i è r e 

péna le (voir, n o t a m m e n t , les a r r ê t s Unterpertinger c. Autriche, 24 n o v e m b r e 

1986, sér ie A n" 110, p. 14, § 29, et Oranger c. Royaume-Uni, 28 m a r s 1990, 

sér ie A n" 174, p . 17, § 43) . En vei l lant à son observa t ion , il ne faut pas 

p e r d r e de vue sa finalité profonde ni le coupe r du « t r o n c c o m m u n » 

a u q u e l il se r a t t a c h e (Artico c. Italie, a r r ê t du 13 ma i 1980, sér ie A n" 37, 

p. 15, § 32) . La C o u r e x a m i n e donc un gr ief t i ré de l 'ar t icle 6 § 3 sous 

l 'angle de ces deux t ex t e s combinés (voir, p a r m i b e a u c o u p d ' a u t r e s , les 

a r r ê t s Delta c. France, 19 d é c e m b r e 1990, sér ie A n" 191-A, p. 15, § 34, 

Vacher c. France, 17 d é c e m b r e 1996, Recueil 1996-VI, p. 2147, § 22, Melin 

c. France, 22 j u i n 1993, série A n" 261-A, p. 11, § 2\,Foucher p r éc i t é , p . 464, 

§ 30) . 

P a r a i l leurs , la not ion d ' « a c c u s a t i o n en m a t i è r e p é n a l e » pos sédan t u n e 

po r t ée a u t o n o m e , la C o u r n ' es t pas liée p a r les qual i f ica t ions d o n n é e s pa r 

le dro i t i n t e r n e , celles-ci n ' ayan t q u ' u n e va leu r re la t ive (voir, n o t a m m e n t , 

les a r r ê t s Oztùrk c. Allemagne, 21 février 1984, sér ie A n" 73, pp. 17-18, 

§§ 49-50, Bendenoun c. France, 24 février 1994, série A n" 284, p . 20, § 47, 

Malige c. France, 23 s e p t e m b r e 1998, Recueil 1998-VII, p . 2935, § 34). La 

C o u r cons idère q u e la p r o c é d u r e devan t la C o u r d e cassa t ion cons t i tue 

une p h a s e de la p r o c é d u r e péna l e f rançaise suscept ib le d 'avoir des 

r épe rcuss ions sur la c o n d a m n a t i o n d ' u n e p e r s o n n e pa r les j u r id i c t i ons du 

p r e m i e r ou du second d e g r é . Elle p e r m e t de co r r ige r les e r r e u r s de dro i t 

q u e celles-ci peuven t avoir c o m m i s e s et peu t avoir des c o n s é q u e n c e s 

i m p o r t a n t e s s u r la m a n i è r e d o n t il est j u g é d u b ien-fondé d ' u n e accusa

t ion en m a t i è r e p é n a l e . 
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En c o n s é q u e n c e , les r e q u é r a n t s ne s a u r a i e n t se voir exclus du dro i t au 

bénéf ice des g a r a n t i e s d u p a r a g r a p h e 3 de l 'ar t ic le 6 au mot i f q u ' e n droi t 

f rançais ils é t a i en t , d a n s le cadre de leur pourvoi en cassa t ion , non plus des 

« a c c u s é s » ma i s des « c o n d a m n é s » . 

4 1 . La C o u r rappel le é g a l e m e n t que l 'article 6 de la Convent ion 

n ' a s t r e in t pas les E t a t s c o n t r a c t a n t s à c réer des cours d ' appe l ou de 

cassat ion. La m a n i è r e dont l 'art icle 6 § 1 s 'appl ique d é p e n d toutefois des 

par t i cu la r i t és de la p rocédure en cause. Il faut p r e n d r e en compte 

l ' ensemble du procès m e n é dans l 'ordre j u r id ique in t e rne et le rôle qu'y a 

j oué la C o u r de cassat ion. Vu la spécificité du rôle j oué pa r celle-ci, son 

cont rô le é t a n t l imité a u respec t d u droi t , un formal i sme plus g r a n d peut 

ê t r e admis à cet égard (a r rê t s Levages Prestations Services c. France, 23 octobre 

\996,Recueil 1996-V,pp. 1544-1545, §%tâ4%,K.D.B.c. Pays-Bas,27 m a r s 1998, 

Recueil 1998-11, p . 630, § 38, txBrualla Gômezdela Torre p réc i té , p. 2956, § 37). 

C o m m e la C o u r l'a relevé à p lus ieurs repr i ses , l ' absence de déba t s 

publics en d e u x i è m e ou t ro i s i ème ins tance peu t se jus t i f i e r p a r les 

c a r a c t é r i s t i q u e s de la p r o c é d u r e don t il s 'agit , pourvu qu ' i l y ait eu 

a u d i e n c e pub l ique en p r e m i è r e in s t ance . Ainsi , p a r e x e m p l e , u n e r e q u ê t e 

en au to r i s a t i on d ' appe l ou une p r o c é d u r e ne c o m p o r t a n t q u e des po in t s de 

d ro i t e t n o n d e fait p e u t sa t i s fa i re a u x ex igences d e l 'ar t ic le 6, m ê m e si 

l ' appe lan t ne s 'est pas vu offrir la possibi l i té de c o m p a r a î t r e pe r sonne l l e 

m e n t d e v a n t la cour d ' appe l ou la C o u r de cassa t ion ( a r r ê t s Sutter c. Suisse, 

22 février 1984, sér ie A n° 74, p . 13, § 30, Monnell et Morris c. Royaume-Uni, 

2 m a r s 1987, série A n" 115, p. 22, § 58, Ekbatani c. Suède, 26 ma i 1988, 

sér ie A n" 134, p . 14, § 3 1 , Kamasinski c. Autriche, 19 d é c e m b r e 1989, série A 

n" 168, pp . 44-45, § 106, et Bulut c. Autriche, 22 février \996,Recueil 1996-11, 

p . 358, § 4 1 ) . 

42. P o u r savoir si les r e q u é r a n t s ont subi u n e a t t e i n t e à l eur droi t à un 

procès équ i t ab l e , il faut donc p r e n d r e en c o m p t e les p a r t i c u l a r i t é s de la 

p r o c é d u r e devan t la c h a m b r e c r imine l le de la C o u r de cas sa t ion (a r rê t 

Kamasinski p r éc i t é , pp . 44-45, § 106). En droi t f rançais , la C o u r de 

cassa t ion opè re un con t rô le l imi té au respec t du dro i t , y compr i s les 

règles de c o m p é t e n c e et de p r o c é d u r e , à l 'exclusion de l ' appréc ia t ion des 

faits stricto sensu qu i re lève de la seu le c o m p é t e n c e des j u r i d i c t i o n s d u fond. 

Sauf excep t ions , la p r o c é d u r e devan t la C o u r de cassa t ion est 

e s s e n t i e l l e m e n t écr i te , y compr i s en cas d ' i n t e rven t ion d ' un avocat aux 

Conse i l s . Ce d e r n i e r ne bénéficie pas d 'un dro i t absolu à p r é s e n t e r des 

obse rva t ions o r a l e s : il lui a p p a r t i e n t , s'il e n t e n d p r e n d r e la paro le à 

l ' aud ience , d e se r a p p r o c h e r p r é a l a b l e m e n t du p r é s i d e n t d e la c h a m b r e 

c r imine l l e afin de préc iser les moyens de droi t qu ' i l e n t e n d déve lopper 

et de fixer les moda l i t é s de son i n t e r v e n t i o n d ' un c o m m u n accord 

( p a r a g r a p h e 31 c i -dessus) . 

43 . En l ' e spèce , la C o u r no te que les pourvois en cassa t ion furent 

fo rmés ap rès q u e les a r g u m e n t s des r e q u é r a n t s e u r e n t é té e x a m i n é s t an t 
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p a r les j u r id i c t ions de p r e m i è r e in s t ance q u e par les cours d ' appe l , 

t r i b u n a u x qui ava ien t p l én i tude de ju r id i c t ion et qu i t i n r e n t des 

a u d i e n c e s auxque l l e s les r e q u é r a n t s ou l eu r avocat c o m p a r u r e n t et 

p a r t i c i p è r e n t aux d é b a t s d a n s le respec t des règles p révues à l ' a r t ic le 6. 

44. S 'ag issant du dro i t pour le d e m a n d e u r en cassa t ion de p r e n d r e la 

paro le à l ' aud ience , il convient de n o t e r q u e le d é b a t suscept ib le 

d ' i n t e rven i r au cours d ' u n e a u d i e n c e devan t la c h a m b r e c r imine l l e de la 

C o u r de cassa t ion est p a r t i c u l i è r e m e n t t e c h n i q u e et p o r t e u n i q u e m e n t 

su r des moyens de droi t ( p a r a g r a p h e 24 c i -dessus) , le d é b a t au fond é t a n t 

dé f in i t ivement clos à h a u t e u r d ' appe l , sous réserve d ' un renvoi ap r è s 

cassa t ion . Ainsi , de l'avis de la C o u r , la pa r t i c ipa t ion o ra le des r e q u é r a n t s 

à l ' aud ience de la C o u r de cassa t ion s ' inscr i ra i t d a n s une a p p r o c h e pa r 

t r o p formal i s te de la p r o c é d u r e . 

A s s u r é m e n t , tou t en r i s q u a n t d ' e m p o r t e r des r épe rcuss ions néga t ives 

en m a t i è r e d ' inf la t ion c o n t e n t i e u s e , elle ne s au ra i t a ide r à n o u r r i r un 

d é b a t e s s e n t i e l l e m e n t écr i t et t e c h n i q u e , peu accessible en t e r m e s de 

c o m p é t e n c e j u r i d i q u e (Pham Hoang c. France, a r r ê t du 25 s e p t e m b r e 1992, 

sér ie A n" 243, p . 23, § 40). 

45 . C e r t e s , M M . A d o u d et Bosoni e n t e n d e n t s u r t o u t c o n t e s t e r le 

monopo le dont bénéf ic ient les avocats aux Conse i l s , t and i s q u e le 

G o u v e r n e m e n t cons idère q u e ce monopo le est jus t i f ié pa r les spécificités 

de la p r o c é d u r e en cause . 

La C o u r rappe l le q u e le droi t pour tou t accusé à l ' ass i s tance d ' un 

d é f e n s e u r de son choix (voir, n o t a m m e n t , l ' a r rê t Pakelli c. Allemagne du 

25 avril 1983, sér ie A n" 64, p . 15, § 31) ne s a u r a i t avoir un c a r a c t è r e 

absolu et q u e , p a r t a n t , les j u r id i c t ions na t iona le s p e u v e n t pa s se r o u t r e 

s'il ex is te des motifs p e r t i n e n t s et suff isants d é j u g e r que les i n t é r ê t s de 

la j u s t i c e le c o m m a n d e n t ( a r r ê t Croissant p r éc i t é , p . 33 , § 29) . 

P a r a i l leurs , il convient de p r e n d r e en cons idé ra t ion la d i rec t ive 9 8 / 5 / 

C E du P a r l e m e n t e u r o p é e n et du Conse i l d u 16 février 1998, ainsi q u e la 

j u r i s p r u d e n c e de la C J C E y a f fé ren te , aux t e r m e s desque l l e s les E t a t s 

m e m b r e s p e u v e n t é t ab l i r des règles spécif iques d 'accès a u x cours 

s u p r ê m e s , à l ' ins ta r du r ecour s à des avocats spécial isés , d a n s le bu t 

d ' a s s u r e r le bon f o n c t i o n n e m e n t de la j u s t i c e ( p a r a g r a p h e 32 c i -dessus) . 

En tou t é t a t de cause , les avocats aux Conse i l s sont , c o m m e les avocats 

inscr i t s à un b a r r e a u , m e m b r e s d ' u n e profession j ud i c i a i r e r é g l e m e n t é e e t 

ils sont i n d é p e n d a n t s à l ' égard d e s j u r i d i c t i ons . Les jus t i c i ab les p e u v e n t 

donc , selon le cas , l i b r e m e n t choisir l eur conseil p a r m i les m e m b r e s d e 

l 'un ou l ' au t r e de ces o r d r e s . 

46. La C o u r relève au d e m e u r a n t q u e le sys t ème français p ropose a u x 

jus t i c i ab les d ' o p é r e r un choix, à savoir ê t r e ou non r e p r é s e n t é s par un 

avocat à la C o u r de cassa t ion . O r , m ê m e d a n s le p r e m i e r cas , les 

obse rva t ions écr i tes cr i s ta l l i sent les c r i t iques fo rmulées à l ' encon t re de la 

décision f rappée de pourvoi . Les p la idoir ies sont facul ta t ives aux t e r m e s 
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de l 'ar t icle 602 du code de p r o c é d u r e péna le et , en p r a t i q u e , les avocats 

aux Conse i l s n ' a s s i s t en t pas aux aud i ences , sauf d a n s des cas 

excep t ionne l s ( p a r a g r a p h e 37 c i -dessus) . Force est de r e c o n n a î t r e que 

c e r t a i n e s H a u t e s P a r t i e s c o n t r a c t a n t e s à la C o n v e n t i o n conna i s sen t u n 

sys tème s imi la i re , t and i s q u e d ' a u t r e s ex igent la r e p r é s e n t a t i o n par 

avocat . De l'avis de la C o u r , u n e tel le op t ion est sans a u c u n d o u t e de 

n a t u r e à jus t i f i e r u n e différence de p r o c é d u r e , dès lors q u e le fait d ' ê t r e 

ou non r e p r é s e n t é est la c o n s é q u e n c e , non pas d ' u n e règle de droit 

a u t o m a t i q u e , ma i s du choix du just iciable l u i - m ê m e . Il va de soi que 

l 'exercice d ' un tel choix e t , p a r t a n t , la r enonc ia t ion aux a v a n t a g e s 

p rocu rés pa r l ' ass i s tance d 'un avocat aux Conse i l s doivent se t rouver 

é tabl is de m a n i è r e non équ ivoque (Colozza c. Italie, a r r ê t du 12 février 

1985, sér ie A n" 89, pp . 14-15, § 28) . La C o u r cons idè re q u e le droi t 

français offre des g a r a n t i e s suff isantes à cet éga rd . En tou t é t a t de cause , 

M M . Adoud et Bosoni é t a i en t ass is tés pa r un avocat inscri t au b a r r e a u 

p a r f a i t e m e n t en m e s u r e de les in fo rmer sur les conséquences de leur 

choix qu i , d a n s les c i r cons tances de l ' espèce, a donc é t é l ibre et consc ient . 

Il en va de m ê m e p o u r M . M e f t a h , qui fut consei l lé p a r u n e assoc ia t ion de 

défense des jus t ic iables d u r a n t la p r o c é d u r e i n t e r n e . 

47. En c o n s é q u e n c e , au vu de ce qui p r é c è d e , il est clair q u e la 

spécificité de la p r o c é d u r e devan t la C o u r de cassa t ion , cons idérée dans 

sa g lobal i té , peut jus t i f i e r de r é se rve r aux seuls avocats spécial isés le 

monopo le de la pr ise de pa ro le ( a r r ê t Voisine p réc i t é , § 33) et q u ' u n e telle 

réserve n 'es t pas de n a t u r e à r e m e t t r e en cause la possibi l i té r a i sonnab le 

qu ' on t les r e q u é r a n t s de p r é s e n t e r l eu r cause d a n s des condi t ions qu i ne 

les p lacent pas d a n s une s i tua t ion d é s a v a n t a g e u s e (voir, mutatis mulandis, 

Dombo Beheer B. V. c. Pays-Bas, a r r ê t du 27 oc tobre 1993, sér ie A n" 274, p . 19, 

§ 33) . 

En conclus ion, c o m p t e t enu du rôle qui est celui de la C o u r de cassa t ion 

et eu é g a r d aux p r o c é d u r e s cons idé rées d a n s l eu r e n s e m b l e , la C o u r 

e s t ime que le fait de ne pas avoir offert aux r e q u é r a n t s l 'occasion de 

p la ider l eur cause o r a l e m e n t , p e r s o n n e l l e m e n t ou pa r l ' i n t e rméd ia i r e 

d 'un avocat inscri t à u n b a r r e a u , n ' a pas por té a t t e i n t e à l eur dro i t à un 

procès équ i t ab l e a u sens des d isposi t ions de l 'ar t icle 6. 

48. P a r t a n t , il n 'y a pas eu violat ion de l 'ar t ic le 6 §§ 1 et 3 c) de la 

C o n v e n t i o n à cet éga rd . 

2. Sur l'absence de communication aux requérants du sens des conclusions de 

l'avocat général et l'impossibilité d'y répliquer par écrit 

49. D è s lors q u e la p r o c é d u r e d e v a n t la C o u r d e cassa t ion est 

e s s en t i e l l emen t éc r i t e , la C o u r e s t i m e q u e le respec t d u con t rad ic to i re 

est a s su ré pa r les p r inc ipes énoncés d a n s son a r r ê t Reinhardt et Slimane-

Kaïd p réc i t é . En effet, le gr ief t i ré de l ' absence de c o m m u n i c a t i o n des 
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conclus ions de l 'avocat g é n é r a l au d e m a n d e u r en cassa t ion d e v a n t la 

c h a m b r e c r imine l le d e la C o u r de cassa t ion a déjà é té e x a m i n é p a r elle 

d a n s cet a r r ê t . La C o u r a ind iqué ce qu i sui t (p. (366, §§ 106-107) : 

« 1 0 6 . L 'absence de c o m m u n i c a t i o n des conc lus ions de l 'avocat g é n é r a l a u x 

r e q u é r a n t s es t p a r e i l l e m e n t suje t te à caut ion . 

D e nos j o u r s , c e r t e s , l 'avocat g é n é r a l in forme avant le j o u r de l 'audience les conse i l s 

d e s par t i e s du s e n s d e s e s propres c o n c l u s i o n s e t , l or sque , à la d e m a n d e d e s d i t s conse i l s , 

l'affaire est p la idée , ces d e r n i e r s ont la poss ib i l i té de répl iquer a u x conc lus ions en 

q u e s t i o n o r a l e m e n t ou par u n e n o t e en dé l ibéré (...). Eu égard au fait q u e s e u l e s d e s 

q u e s t i o n s de pur droit sont d i s c u t é e s devant la C o u r de c a s s a t i o n et q u e les par t i e s 

y sont r e p r é s e n t é e s par des avocats h a u t e m e n t spéc ia l i s é s , u n e te l le pra t ique est 

de nature à offrir à cel les-ci la poss ibi l i té de prendre c o n n a i s s a n c e d e s conc lus ions 

l i t i g i euses et d e les c o m m e n t e r d a n s d e s c o n d i t i o n s sa t i s fa i santes . Il n'est toute fo i s pas 

avéré qu 'e l l e ex i s tâ t à l ' époque des faits d e la c a u s e . 

107. P a r t a n t , eu égard a u x c i rcons tances susdécr i t e s , il y a eu v io la t ion de l'article 6 

§ L» 

50. La C o u r a é g a l e m e n t é t é a m e n é e à se p r o n o n c e r su r le cas d ' un 

r e q u é r a n t ayan t choisi de se dé f end re sans la r e p r é s e n t a t i o n d 'un avocat 

à la C o u r de cassa t ion ( a r r ê t Voisine p r éc i t é ) . D a n s une tel le s i tua t ion , le 

r e q u é r a n t ne bénéficie pas de la p r a t i q u e - r é se rvée aux seuls avocats à la 

C o u r de cassa t ion - q u e la C o u r a j u g é e « d e n a t u r e à offrir [aux par t i e s ] la 

possibi l i té de p r e n d r e conna i s sance des conclusions l i t ig ieuses et de les 

c o m m e n t e r d a n s des condi t ions s a t i s f a i s an t e s» ( a r r ê t Reinhardt et 

Slimane-Kaïd p réc i t é , ibidem). 

5 1 . Le droi t à une p r o c é d u r e c o n t r a d i c t o i r e au sens de l 'ar t icle 6 § 1, 

tel q u ' i n t e r p r é t é par la j u r i s p r u d e n c e , « impl ique en pr inc ipe le droi t pour 

les p a r t i e s à un procès de se voir c o m m u n i q u e r et de d i s cu t e r t ou t e pièce 

ou obse rva t ion p r é s e n t é e au j u g e , fût-ce pa r un m a g i s t r a t i n d é p e n d a n t , en 

vue d ' in f luencer sa déc i s ion» (voir, en m a t i è r e p é n a l e , l ' a r rê t J.J. c. Pays-

Bas du 27 m a r s 1998, Recueil 1998-11, p . 613 , § 43 infine). 

D a n s la p r é s e n t e affaire, les r e q u é r a n t s ne d i sposè ren t pas de l 'accès 

aux conclus ions de l 'avocat g é n é r a l . Dès lors, c o m p t e t e n u de « l ' en jeu 

pour [les in té ressés ] d a n s la p r o c é d u r e et d e la n a t u r e des conclus ions de 

l 'avocat géné ra l , l ' impossibi l i té p o u r le [s] r e q u é r a n t [s] de r é p o n d r e à 

celles-ci avan t q u e la C o u r de cas sa t ion ne [ re je t te leur pourvoi] a 

m é c o n n u [leur] droi t a u n e p r o c é d u r e c o n t r a d i c t o i r e » (ibidem). 

S'il est vrai q u e les r e q u é r a n t s n 'on t pas d e m a n d é l 'aide j u r id i c t i onne l l e 

p o u r d i sposer d ' u n e r e p r é s e n t a t i o n p a r u n avocat spécial isé , ils n ' e n ont 

pas pour a u t a n t r enoncé a u bénéfice des g a r a n t i e s d ' u n e p r o c é d u r e 

con t r ad i c to i r e ( a r r ê t Voisine p r éc i t é , § 32) . 

O r , en l 'espèce, la C o u r no te q u e les r e q u é r a n t s n 'on t pu c o n n a î t r e le 

sens des conclus ions de l 'avocat g é n é r a l avan t l ' audience de la C o u r de 

cassa t ion et , p a r t a n t , n 'on t pu y r é p o n d r e p a r u n e no te en dé l ibé ré (voir, 

mutatis mutandis, a r r ê t Fretté c. France, n" 36515/97, § 50, C E D H 2002-1), 
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a lors m ê m e qu ' i ls ont le droit de dépose r avan t l ' aud ience un m é m o i r e 

signé pa r eux ( p a r a g r a p h e 24 ci-dessus) . En o u t r e , la t r ansmi s s ion du 

sens d e ces conc lus ions p o u r r a i t d ' a i l l eurs s ' avére r u t i l e p o u r éc la i re r les 

d e m a n d e u r s au pourvoi q u a n t à leurs choix p r o c é d u r a u x . 

52. Il en résu l t e q u e , faute d 'avoir offert aux r e q u é r a n t s u n e x a m e n 

équ i t ab le de leur cause d e v a n t la C o u r de cassa t ion dans le cad re d 'un 

procès con t r ad i c to i r e , en a s s u r a n t la c o m m u n i c a t i o n du sens des 

conclusions de l 'avocat g é n é r a l et en p e r m e t t a n t d'y r é p o n d r e p a r écri t , il 

y a eu, en l 'espèce, v iola t ion de l 'ar t icle 6 § 1 de la Conven t i on . 

II. S U R L ' A P P L I C A T I O N D E L 'ARTICLE 41 D E LA C O N V E N T I O N 

53. Aux t e r m e s de l 'a r t ic le 41 de la Conven t ion , 

« Si la C o u r déc lare qu'il y a eu v io la t ion de la C o n v e n t i o n ou de ses Protoco les , et si le 

droit in terne de la H a u t e Part ie c o n t r a c t a n t e ne p e r m e t d'effacer q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e l t e v io lat ion, la C o u r accorde à la part ie l é sée , s'il y a l ieu, une 

sat i s fact ion é q u i t a b l e . » 

A. D o m m a g e 

54. M. Mef tah e s t i m e avoir subi un pré judice mora l i m p o r t a n t . Il 

d e m a n d e le v e r s e m e n t d ' u n e s o m m e de 50 000 francs français (FRF) à ce 

t i t r e , soit 7 622,45 euros ( E U R ) . 

55 . Le G o u v e r n e m e n t ne se p rononce pas . 

56. La C o u r ne sau ra i t spécu le r su r un d é r o u l e m e n t de la p rocédure 

devan t la C o u r de cassa t ion conforme a u x a t t e n t e s du r e q u é r a n t . Elle 

é c a r t e donc la d e m a n d e de ce chef. 

B. Fra is e t d é p e n s 

57. M. Mef tah r é c l a m e une s o m m e de 3 4 6 6 4 F R F , au t i t r e des frais et 

d é p e n s exposés devan t les j u r id i c t i ons i n t e rnes . C e t t e s o m m e c o m p r e n d 

n o t a m m e n t les frais de 4 203 F R F engagés à h a u t e u r de cassa t ion , ainsi 

q u e le m o n t a n t de l ' a m e n d e et du droi t fixe payés en exécu t ion de la 

c o n d a m n a t i o n péna l e , soit 11 965 FRF, don t le r e q u é r a n t e n t e n d ob ten i r 

c o m p e n s a t i o n . Sol l ic i tant é g a l e m e n t une s o m m e de 1 500 F R F p o u r le 

m é m o i r e déposé d e v a n t la C o u r , M. Mef tah d e m a n d e donc un to ta l de 

36 164 FRF, soit 5 513,17 E U R . 

58. M M . Adoud et Bosoni r é c l a m e n t chacun une s o m m e de 20 000 FRF, 

soit 3 048,98 E U R . 

59 . Le G o u v e r n e m e n t n e se p rononce pas . 

60. S 'agissant des d e m a n d e s de M. Mef tah , la C o u r relève, d ' une par t , 

q u e le gr ief qu i a condui t au cons ta t de violat ion concerne un point 
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spécif ique de la seule phase de la p r o c é d u r e devan t la C o u r de cassa t ion 

e t , d ' a u t r e p a r t , qu ' i l ne s au ra i t ê t r e q u e s t i o n p o u r le r e q u é r a n t d ' o b t e n i r 

le r e m b o u r s e m e n t de l ' a m e n d e péna le et des frais y af férents 

( p a r a g r a p h e 56 ci-dessus) . Pa r a i l leurs , la C o u r re lève q u e le r e q u é r a n t , 

b ien qu ' i l ait n é c e s s a i r e m e n t dû e n g a g e r ce r t a in s frais, s 'est dé fendu seul 

devan t el le , à l ' ins ta r de la p r o c é d u r e d e v a n t la C o u r de cassa t ion , sans 

l ' a ss i s tance d ' un conseil hab i l i t é à e x e r c e r d a n s l 'une des H a u t e s P a r t i e s 

c o n t r a c t a n t e s à la Conven t ion . 

S t a t u a n t en é q u i t é , c o m m e le veut l 'ar t ic le 41 de la C o n v e n t i o n , la C o u r 

accorde 500 E U R à M. Mef t ah et , au vu des d i l igences écr i tes et o ra les 

m a n i f e s t e m e n t accompl ies p a r l eur avocat , b ien qu ' i l n 'a i t pas fourni de 

pièce jus t i f ica t ive , 3 000 E U R à M. A d o u d et 3 000 E U R à M. Bosoni . 

C. I n t é r ê t s m o r a t o i r e s 

61 . La C o u r cons idère q u e le t a u x des i n t é r ê t s m o r a t o i r e s doit re f lé te r 

le choix qu 'e l le a fait d ' a d o p t e r l ' euro c o m m e m o n n a i e de r é fé rence . Elle 

j u g e a p p r o p r i é de fixer c o m m e règle g é n é r a l e q u e le t a u x des i n t é r ê t s 

m o r a t o i r e s à payer sur les m o n t a n t s dus e x p r i m é s en euros doi t ê t r e basé 

s u r le t a u x d ' i n t é r ê t d e la facilité d e p r ê t m a r g i n a l de la B a n q u e c e n t r a l e 

e u r o p é e n n e ma jo ré de trois po in t s de p o u r c e n t a g e . 

P A R C E S M O T I F S , L A C O U R 

1. Dit, p a r seize voix con t r e u n e , qu ' i l n 'y a p a s eu viola t ion de l 'ar t ic le 6 

§§ 1 et 3 c) de la C o n v e n t i o n en ce qu i conce rne l ' impossibi l i té pour les 

r e q u é r a n t s de p r e n d r e la paro le à l ' aud ience de la C o u r de cassa t ion ; 

2. Dit, pa r douze voix con t re c inq, qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 

de la C o n v e n t i o n en ce qui c o n c e r n e l ' absence de c o m m u n i c a t i o n 

aux r e q u é r a n t s du sens des conclusions de l 'avocat géné ra l et 

l ' impossibi l i té d'y r ép l i que r p a r écri t ; 

3. Dit, à l ' u n a n i m i t é , q u e le cons t a t d ' u n e viola t ion fourni t en soi u n e 

sa t is fact ion équ i t ab l e suff isante p o u r le d o m m a g e m o r a l subi pa r les 

r e q u é r a n t s ; 

4. Dit, à l ' u n a n i m i t é , 

a) q u e l 'E ta t d é f e n d e u r doit ve r se r a u x r e q u é r a n t s , d a n s les t rois mois : 

500 E U R (cinq cen t s euros) à M. Mef t ah , 3 000 E U R (trois mille euros) 

à M . A d o u d et 3 000 E U R (trois mille euros) à M. Bosoni pour frais et 

d é p e n s , plus tout m o n t a n t pouvan t ê t r e dû à t i t r e d ' impô t ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r d 'un i n t é r ê t s imple à u n t a u x 

égal à celui de la facilité de prê t m a r g i n a l de la B a n q u e c e n t r a l e 
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e u r o p é e n n e a u g m e n t é de t rois poin ts de p o u r c e n t a g e à c o m p t e r de 

l ' expi ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t aux t a u x appl icables 

p e n d a n t c e t t e p é r i o d e ; 

5. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t i s fac t ion équ i t ab le p o u r le 

su rp lus . 

Fai t en français et en angla i s , puis c o m m u n i q u é pa r écri t le 26 juillet 

2002, en appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Luzius WILDHABER 

P ré s iden t 

Pau l MAHONEY 

Greff ier 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t a u x ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opin ions sépa rées 

s u i v a n t e s : 

- opinion c o n c o r d a n t e de M . L o r e n z e n , à laquel le déc la re se ral l ier 

M . H e d i g a n ; 

- opinion en pa r t i e d i s s iden te de M . C o s t a , à laque l le d é c l a r e n t se 

ra l l ier M . W i l d h a b e r , M . Caflisch et M . B a k a ; 

- op in ion en p a r t i e d i s s iden te de M . Louca ides ; 

- opinion en p a r t i e d i s s iden te de M . Zagrebe l sky . 

L.W. 

P . J . M . 
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O P I N I O N C O N C O R D A N T E D E M . L E J U G E L O R E N Z E N , 

À L A Q U E L L E D É C L A R E S E R A L L I E R M . L E J U G E I I E D I G A N 

(Traduction) 

J ' a i voté c o m m e la ma jo r i t é p o u r la viola t ion de l 'ar t icle 6 § 1 de la 

C o n v e n t i o n aux motifs q u e la C o u r de cassa t ion n ' a pas t r a n s m i s a u 

r e q u é r a n t le sens des conclusions de l 'avocat g é n é r a l et ne lui a pas 

d o n n é l 'occasion d'y r é p o n d r e pa r écr i t . C e cons ta t s ' inscri t d a n s le droi t 

fil de la j u r i s p r u d e n c e de la C o u r , q u e j ' a p p r o u v e en pr inc ipe (voir, en 

d e r n i e r lieu, Fretté c. France, n" 36515/97 , C E D H 2002-1). En l 'espèce, 

toutefois , j e n 'a i voté pour la violat ion qu ' avec q u e l q u e s hés i t a t ions 

décou lan t des obse rva t ions exposées pa r le j u g e C o s t a d a n s son opinion 

d i s s iden te . 

La C o u r a souvent déc la ré de m a n i è r e g é n é r a l e q u e le but de la 

Conven t ion consis te à p r o t é g e r « d e s droi t s non pas t h é o r i q u e s ou 

i l lusoires, ma i s conc re t s et effectifs» (voir, e n t r e a u t r e s , Kreuz c. Pologne, 

n" 28249/95, § 57, C E D H 2001-VI) . A m o n avis, ce pr inc ipe doit non 

s e u l e m e n t c o n s t i t u e r la base d ' u n e i n t e r p r é t a t i o n évolutive et d y n a m i q u e 

d e la C o n v e n t i o n , ma i s auss i u n e b a r r i è r e e m p ê c h a n t de c r é e r des d ro i t s 

d é p o u r v u s de réel le s u b s t a n c e . 

En me fondant sur les in fo rma t ions d o n n é e s p a r le j u g e C o s t a d a n s son 

opin ion d i s s iden te , j e n ' a i a u c u n m a l à a d m e t t r e q u e l 'obl igat ion 

s y s t é m a t i q u e p o u r la C o u r d e cassa t ion de m e t t r e d a n s tous les cas les 

conclusions de l 'avocat g é n é r a l à la d ispos i t ion des a p p e l a n t s e n t r a î n e r a i t 

« d e g r a n d e s et excessives compl i ca t i ons» . D a n s c e r t a i n s cas , la C o u r a 

r econnu q u e , d a n s le cad re de l 'ar t ic le 6 de la C o n v e n t i o n , les a u t o r i t é s 

na t i ona l e s - selon les c i r cons tances - doivent t en i r c o m p t e d ' impéra t i f s 

d 'efficacité et d ' économie (voir, mutatis mutandis, les a r r ê t s Schuler-

Zgraggen c. Suisse, 24 j u i n 1993, sér ie A n° 263 , p. 19, § 58 , et Beer c. Autriche, 

n" 30428/96, § 18, 6 février 2001) . M ê m e si j ' a d m e t s q u e pare i l s impéra t i f s 

sont i m p o r t a n t s et doivent ê t r e pr is en c o n s i d é r a t i o n auss i p a r la C o u r 

e u r o p é e n n e , j e ne sau ra i s d i re que des compl ica t ions a d m i n i s t r a t i v e s 

jus t i f i en t en e l l e s -mêmes de ne pas a p p l i q u e r les pr inc ipes f o n d a m e n t a u x 

du con t r ad i c to i r e . 

C e p e n d a n t , selon les in fo rma t ions c o n t e n u e s d a n s l 'opinion d i s s iden te 

du j u g e Cos t a , les conclus ions de l 'avocat g é n é r a l près la C o u r de cassa t ion 

sont la p l u p a r t du t e m p s t r è s l a c o n i q u e s ; l 'avocat g é n é r a l s'y b o r n e 

souvent à m a r q u e r son accord avec la propos i t ion du r a p p o r t e u r . J e 

p a r t a g e e n t i è r e m e n t le po in t de vue du j u g e C o s t a selon lequel le droi t 

de r é p o n d r e à pa re i l l e s conclusions se ra i t t r ès fo rmal i s te et s ans réel le 

subs t ance - s achan t que le r e q u é r a n t a déjà eu l 'occasion d ' e x p r i m e r son 

avis sur l 'affaire d a n s u n e no te écr i te à la C o u r de cassa t ion . J e ne sau ra i s 
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dire que l ' absence de c o m m u n i c a t i o n de pare i l les conclusions e m p o r t e 

violat ion de la C o n v e n t i o n . 

M a l h e u r e u s e m e n t , a u c u n e in fo rma t ion n ' e s t d isponible en l 'espèce 

q u a n t à la t e n e u r des conclus ions de l 'avocat g é n é r a l p r è s la C o u r d e 

cassa t ion . D a n s ces condi t ions , j e m e sens t e n u d ' a d m e t t r e que les 

p r inc ipes c o u r a n t s d u con t r ad i c to i r e a u r a i e n t dû ê t r e a p p l i q u é s . C 'es t 

pou rquo i j ' a i voté p o u r le cons t a t de violat ion. 
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E T B A K A 

Devan t la c h a m b r e c r imine l le de la C o u r de cassa t ion , la r e p r é s e n t a 

t ion n 'es t pas ob l iga to i re . Au r e g a r d de l 'ar t ic le 6 §§ 1 et 3 c) , il est 

l ég i t ime que le jus t i c iab le ne puisse p la ider sa cause o r a l e m e n t (per

s o n n e l l e m e n t ou p a r l ' i n t e r m é d i a i r e d ' u n avoca t a u b a r r e a u ) ; ma i s il 

n 'es t pas l ég i t ime q u e , faute d 'avoir connu le sens des conclus ions de 

l 'avocat g é n é r a l , le m ê m e jus t i c i ab le ne puisse y r ép l i que r pa r une note 

en dé l ibé ré . 

Te l est le sens du p r é s e n t a r r ê t . J e ne récuse pas le p r e m i e r t e r m e du 

r a i s o n n e m e n t de la C o u r , ma i s j e ne peux souscr i re au second (il me 

semble d 'a i l l eurs qu ' i l y a q u e l q u e con t r ad i c t i on e n t r e les deux , ma i s j e 

n ' ins i s te pa s ) . 

En a p p a r e n c e , p o u r t a n t , le second cons ta t est le fruit d ' u n e logique 

j u r i s p r u d e n t i e l l e implacab le . L ' a r r ê t Reinhardt et Slimane-Kaïd c. France 

(31 m a r s 1998, Recueil des arrêts et décisions 1998-11), pour la C o u r de 

cassa t ion , l ' a r r ê t A r m c. France ( [ G C ] , n" 39594/98, C E D H 2001-VI) , poul

ie Conse i l d ' E t a t , ont aff irmé l ' i m p o r t a n c e de la c o m m u n i c a t i o n du sens 

des conclusions et de la possibil i té de dépose r ensu i t e u n e no te 

c o m p l é m e n t a i r e ou une note en dé l ibé ré . Il s 'agissai t c e r t e s d 'affaires 

d a n s lesquel les les r e q u é r a n t s é t a i e n t r e p r é s e n t é s p a r un avocat a u x 

Conse i l s . Mais le r écen t a r r ê t Fretté c. France (n" 36515/97, C E D H 2002-1) 

a é t e n d u ces ex igences au cas d ' un jus t i c i ab le qu i , devan t le Consei l 

d 'E t a t , é t a i t a u t o r i s é à ne pas cons t i t ue r avocat et ne l 'avait pas fait ; et 

la C o u r a re levé qu ' i l n 'avai t pu ob ten i r le sens g é n é r a l des conclusions 

du c o m m i s s a i r e d u G o u v e r n e m e n t et avai t d o n c é t é pr ivé d e la possibi l i té 

de d é p o s e r u n e note en dé l ibé ré pour y r ép l ique r , et elle a conclu à la 

violat ion de l 'ar t ic le 6 § 1 (ibidem, §§ 49-51) . 

Il est donc t e n t a n t , j e l ' a d m e t s , de poursu iv re c e t t e l igne de 

j u r i s p r u d e n c e , et de t r a n s p o s e r « m é c a n i q u e m e n t » à la c h a m b r e cr imi

nelle la so lu t ion a d o p t é e p o u r le Conse i l d ' E t a t . 

La réa l i té est p o u r t a n t p e u t - ê t r e d i f férente . C o m m e le note le p r é s e n t 

a r r ê t au p a r a g r a p h e 28, la seule c h a m b r e c r imine l le a s t a t u é en 2001 sur 

9 637 r e q u ê t e s (sans p a r l e r de la c h a m b r e sociale, devan t laquel le la 

r e p r é s e n t a t i o n n ' es t pas non plus ob l iga to i re , et qui r e n d 6 000 à 7 000 

a r r ê t s c h a q u e a n n é e ) . Au mo ins e n t héo r i e , d a n s t o u t e s ces affaires, les 

jus t i c iab les p o u r r a i e n t se p r é s e n t e r seuls , d e m a n d e r le sens des 

conclusions de l 'avocat géné ra l , et dépose r u n e note en dé l ibé ré . Ma i s , 

o u t r e le r a l e n t i s s e m e n t iné luc tab le et fâcheux de la j u s t i ce r e n d u e p a r 
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une C o u r s u p r ê m e déjà s u r c h a r g é e (au 31 d é c e m b r e 2000, la C o u r d e 

cassa t ion - t o u t e s c h a m b r e s confondues - avai t 37 000 affaires en 

i n s t ance ! ) , il est difficile de croire q u e , t r op i n c o m p é t e n t t e c h n i q u e m e n t 

p o u r ê t r e a u t o r i s é à p r e n d r e la paro le selon le p a r a g r a p h e 44 du p ré sen t 

a r r ê t , le j u s t i c i ab le p o u r r a i t use r ef f icacement de la no te en dé l ibé ré : pour 

q u e l q u ' u n qui n 'es t pas un j u r i s t e spécial isé , l 'écrit serai t- i l plus facile que 

l 'oral? 

Il faut en o u t r e ind iquer que les conclusions de l 'avocat géné ra l près la 

C o u r de cassa t ion et celles du commissa i r e d u G o u v e r n e m e n t du Consei l 

d 'E ta t n 'on t (en géné ra l ) pas le m ê m e c o n t e n u . M' A r n a u d Lyon-Caen , qui 

est orfèvre et conna î t b i en les d e u x ju r id ic t ions , le m o n t r e d a n s s a 

con t r ibu t ion aux « M é l a n g e s offerts à P i e r r e D r a i » (Dalloz, 2000, pp. 415 et 

suiv.). Celles-ci «font , d a n s tou tes les affaires, le t ou r comple t et exhaus t i f 

des ques t ions de fait et des p rob l èmes de droi t posés» (voir d 'a i l leurs 

l ' exemple q u e fournit l 'affaire Fretté e l l e -même , au p a r a g r a p h e 15 de 

l ' a r rê t ) ; celles-là peuvent ê t r e beaucoup plus l acon iques : «il n 'es t ainsi pas 

r a r e , spéc ia lement d a n s les affaires po r t ée s en format ion r e s t r e in t e parce 

q u e la «solu t ion du pourvoi pa ra î t s ' i m p o s e r » (ar t ic le L. 131-6 du code d e 

l 'organisa t ion jud ic ia i re ) et qui r e p r é s e n t e n t près de 60 % de celles qui sont 

j u g é e s , q u e l 'avocat géné ra l se bo rne , s ans p r e n d r e de conclusions écr i tes ou 

ora les vér i tab les , à e x p r i m e r son accord avec le r a p p o r t e u r et le projet 

d ' a r r ê t qu ' i l a p r é p a r é » ( m ê m e a u t e u r , ibidem). Si le jus t ic iab le n ' a pas 

d ' a u t r e in format ion que «re je t du pourvo i» ou «cas sa t i on» , la note en 

dé l ibéré ne se ra g u è r e facile à rédiger , sauf à r é p é t e r le m é m o i r e initial, ce 

qui est inut i le . 

C 'es t p o u r q u o i la conclusion de viola t ion de l 'ar t icle 6 § 1 sur ce point , 

c e r t e s dé f endab l e au n o m d e la r i g u e u r des p r inc ipes , m ' a p p a r a î t fondée 

sur u n e a p p r o c h e q u e l q u e peu fo rmal i s t e , et sur la r e c h e r c h e de g a r a n t i e s 

qu ' i l faut b ien qual i f ier de l a r g e m e n t i l lusoires . 

J e c ra ins enfin q u e l ' exécut ion de n o t r e a r r ê t , qu i s ' impose à l 'Eta t 

d é f e n d e u r en ver tu de l 'ar t icle 46 de la Conven t ion , n ' e n t r a î n e d e 

g r a n d e s et excessives compl ica t ions . 

Non sans hés i t e r , j e ne m e suis donc pas rés igné à me ral l ier au point de 

vue de la ma jo r i t é d e m e s col lègues , m a l g r é tou t le r e spec t q u e j ' a i pour 

eux . 
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(Traduction) 

J e souscr is e n t i è r e m e n t à la conclus ion d e viola t ion de l 'a r t ic le 6 § 1 

r e n d u e en l 'espèce au mot i f q u e les r e q u é r a n t s n 'on t pas é t é in formés du 

sens des conclusions de l 'avocat g é n é r a l et n 'on t pas pu y r ép l ique r p a r 

écri t s'ils le s o u h a i t a i e n t . Toute fo i s , j e ne p a r t a g e pas l 'avis de la 

ma jo r i t é selon leque l le fait que les r e q u é r a n t s se soient t rouvés d a n s 

l ' impossibi l i té de p r e n d r e la paro le à l ' aud ience de la C o u r de cassa t ion 

pa rce qu ' i l s n ' é t a i e n t pas r e p r é s e n t é s pa r un avocat aux Conse i l s 

n ' e n t r a î n e pas de viola t ion dudi t a r t ic le . 

Mon r a i s o n n e m e n t s ' appuie sur u n e p r é m i s s e t r è s i m p o r t a n t e : d a n s le 

sys t ème j u r i d i q u e français , les d e m a n d e u r s don t le pourvoi est po r t é 

devan t la c h a m b r e c r imine l le de la C o u r de cassa t ion peuven t soit se 

faire r e p r é s e n t e r p a r u n avocat a p p a r t e n a n t au corps des avocats à la 

C o u r de cassa t ion , soit ne pas se faire r e p r é s e n t e r du tou t . Ainsi qu ' i l est 

ind iqué au p a r a g r a p h e 46 d e l ' a r rê t , c e r t a ines H a u t e s Pa r t i e s c o n t r a c 

t a n t e s à la C o n v e n t i o n ex igen t la r e p r é s e n t a t i o n p a r u n avocat d a n s le 

cad re de p r o c é d u r e s devan t u n e ju r id i c t ion s u p r ê m e c o m p a r a b l e . En ce 

cas , j ' a d m e t s tout à fait q u ' u n tel sys t ème est c o m p a t i b l e avec l 'ar t ic le 6 

et q u e la q u e s t i o n d e la v io la t ion éven tue l l e de cet a r t i c l e ne se pose pas d u 

fait q u e les d e m a n d e u r s ne sont pas au to r i s é s à s ' ad re s se r en p e r s o n n e à la 

j u r id i c t ion c o n c e r n é e . La pa r t i c ipa t ion de t ou t e s les p a r t i e s à la p r o c é d u r e 

pa r l ' i n t e r m é d i a i r e d ' un avocat les m e t en s i t ua t ion d ' éga l i t é et l eur 

a s su re u n e pa r t i c ipa t ion effective c o m m e pa r t i e s g râce à l eur avocat 

(Dombo Beheer B.V. c. Pays-Bas, a r r ê t du 27 oc tobre 1993, sér ie A n° 274, 

p. 19, § 33) . Toute fo i s , à p a r t i r du m o m e n t où le sy s t ème a d m e t q u ' u n e 

p a r t i e puisse ne pas ê t r e r e p r é s e n t é e devan t la C o u r de cassa t ion , l ' équ i té 

r equ i e r t selon moi (Dombo Beheer B.V. p réc i t é ) q u e ledit sy s t ème m e t t e 

ce t t e p a r t i e d a n s la m ê m e s i tua t ion q u ' u n e p a r t i e r e p r é s e n t é e pa r u n 

avocat pour ce qu i est des dro i t s et l iber tés . 

Si u n e p a r t i e es t habilitée à pa r t i c ipe r à la p r o c é d u r e sans avocat , j e n e 

c o m p r e n d s pas p o u r q u o i le dro i t devra i t la pr iver de l 'un q u e l c o n q u e des 

dro i t s dont bénéf ic ient les pa r t i e s qu i chois issent de se faire r e p r é s e n t e r 

p a r u n avocat . Elle p e u t de fait se t r o u v e r d a n s u n e s i t ua t i on moins 

a v a n t a g e u s e de p a r son m a n q u e de qual i f ica t ions j u r i d i q u e s , mais j e ne 

vois pas p o u r q u o i il f audra i t l imi te r ses d ro i t s et r e n d r e sa pa r t i c ipa t ion à 

la p r o c é d u r e moins effective q u e celle des a u t r e s p a r t i e s à la p r o c é d u r e qu i 

bénéf ic ient d ' u n e r e p r é s e n t a t i o n en ju s t i ce . 

D a n s l 'affaire en cause , il a p p a r a î t que le dro i t f rançais l u i -même m e t t e 

bien sur un pied d ' éga l i t é les pa r t i e s qu i déc iden t de ne pas p r e n d r e 
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d 'avoca t e t celles qui sont r e p r é s e n t é e s par un avocat aux Conse i l s . En 

pa r t i cu l i e r , s ' ag issant d e la possibi l i té d ' ê t r e e n t e n d u p a r la C o u r d e 

cassa t ion , une o r d o n n a n c e du 15 j a n v i e r 1826, toujours en v igueur , 

d ispose q u e les p a r t i e s peuven t ê t r e e n t e n d u e s a p r è s en avoir o b t e n u la 

pe rmis s ion de la C o u r . C e t t e o r d o n n a n c e n 'é tab l i t a u c u n e d is t inc t ion 

e n t r e les pa r t i e s r e p r é s e n t é e s pa r un avocat et celles qui ne le sont pas . 

En p r a t i q u e , toutefois , la C o u r de cassa t ion a défini d a n s sa j u r i s 

p r u d e n c e é tab l ie un pr inc ipe géné ra l voulan t q u e les d e m a n d e u r s non 

r e p r é s e n t é s pa r un avocat aux Conse i l s ne soient pas au to r i s é s à p r e n d r e 

pa r t à l ' aud ience , que l les que soient les c i r cons tances pa r t i cu l i è r e s de leur 

cause ( p a r a g r a p h e s 26 et 27 de l ' a r r ê t ) . 

C ' e s t p r é c i s é m e n t ce pr inc ipe g é n é r a l , app l iqué aux r e q u é r a n t s , qui a 

selon moi conféré à l eur pourvoi e n cassa t ion u n c a r a c t è r e i n é q u i t a b l e , 

con t r a i r e aux disposi t ions de l 'ar t ic le 6 de la Conven t i on . En ve r tu de 

ce p r inc ipe , la C o u r de cassa t ion n ' a pu exerce r , c o n f o r m é m e n t à 

l ' o rdonnance p réc i t ée , son pouvoir d i s c r é t i onna i r e en vue de déc ider 

p o u r c h a q u e affaire, sur la base des faits p e r t i n e n t s , si les r e q u é r a n t s 

deva i en t ou non ê t r e e n t e n d u s p a r elle. Les r e q u é r a n t s ont d o n c é t é 

privés d ' un a v a n t a g e don t tou te p a r t i e à u n e p r o c é d u r e doit n o r m a l e 

m e n t bénéf ic ier . 

J e ne p récon ise pas un droi t p o u r les d e m a n d e u r s d ' ê t r e e n t e n d u s en 

p e r s o n n e devan t la C o u r de cassa t ion . J e me b o r n e à faire valoir que la 

C o u r de cassa t ion a u r a i t dû exe rce r son pouvoir d i s c r é t i onna i r e afin de 

déc ide r en fonction des faits si les r e q u é r a n t s deva ien t ê t r e e n t e n d u s 

(sous rése rve é v e n t u e l l e m e n t de c e r t a i n e s condi t ions) ou non. J e peux 

i m a g i n e r les p r o b l è m e s p r a t i q u e s q u e r i squera i t de susc i te r l ' audi t ion 

d ' a r g u m e n t s c o n c e r n a n t des q u e s t i o n s j u r i d i q u e s fo rmulés p a r d e s 

p l a i d e u r s ne d i sposan t pas de qual i f ica t ions j u r i d i q u e s . En r evanche , j e 

n e s a u r a i s exc lu re q u e , d a n s u n cas p réc i s , il puisse ê t r e u t i le à la C o u r 

de cassa t ion d ' e n t e n d r e un p l a ideu r en p e r s o n n e , n o t a m m e n t q u a n t à 

u n e ques t i on ju r id ique pouvant ê t r e é t r o i t e m e n t liée aux a spec t s factuels 

de l 'affaire ou q u a n t à de nouveaux a r g u m e n t s e x p r i m é s en t e r m e s de 

logique ou de j u s t i c e et p r é s e n t é s o r a l e m e n t à la C o u r pour la p r e m i è r e 

fois, avec sa pe rmiss ion , pa r les avocats d e s a u t r e s pa r t i e s afin d 'éc la i rc i r 

ou c o m p l é t e r leurs observa t ions écr i tes . 

A cet é g a r d , j e r é p è t e le p r inc ipe , énoncé au p a r a g r a p h e 51 de l ' a r rê t , 

qu i a p e r m i s de conclure a j u s t e t i t r e q u e le fait q u e les r e q u é r a n t s ne se 

soient pas vu t r a n s m e t t r e le sens des conclus ions de l 'avocat géné ra l a 

e m p o r t é violat ion de l 'obl igat ion d'offrir un procès é q u i t a b l e : le «dro i t à 

u n e p r o c é d u r e con t r ad i c to i r e (...) imp l ique en pr inc ipe le droi t pour les 

pa r t i e s à un procès de se voir c o m m u n i q u e r et de d i scu te r tou te pièce ou 

obse rva t ion p r é s e n t é e au j u g e , fût-ce p a r un m a g i s t r a t i n d é p e n d a n t , en 

vue d ' in f luence r sa déc i s ion» (J.J. c. Pays-Bas, a r r ê t du 27 m a r s 1998, 

Recueil des arrêts et décisions 1998-11, p . 613, § 43) . 
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Le fait q u e les r e q u é r a n t s n ' a i en t pas é t é r e p r é s e n t é s ne s au ra i t à m o n 

avis jus t i f i e r de les avoir pr ivés de la possibil i té d ' ê t r e e n t e n d u s pa r la 

C o u r de cassa t ion , é t a n t d o n n é qu ' i l s é t a i e n t en tou t é t a t de cause 

habi l i tés à pa r t i c ipe r sans l 'ass is tance d ' un avocat à la p r o c é d u r e , qui 

avai t t r a i t e l l e - m ê m e à des q u e s t i o n s j u r i d i q u e s , a insi q u ' à p r é s e n t e r à la 

C o u r un m é m o i r e s igné pa r eux ( p a r a g r a p h e 24 de l ' a r r ê t ) , y compr i s des 

obse rva t ions e n r é p o n s e a u x conclus ions d e l 'avocat g é n é r a l (voir l ' a r r ê t ) . 
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J e p a r t a g e la décis ion de la C o u r selon laquel le il n'y a pas viola t ion de 

l 'ar t ic le 6 de la C o n v e n t i o n en ce qu i conce rne l ' absence p o u r les accusés , 

qu i se sont pourvus en cassa t ion sans ê t r e r e p r é s e n t é s p a r un avocat 

aux Conse i l s , du d ro i t de p r e n d r e la paro le à l ' aud ience de la c h a m b r e 

c r imine l l e de la C o u r de cassa t ion f rançaise . 

J ' a i en r evanche f i n a l e m e n t conclu à l ' absence d e viola t ion d e l 'ar t icle 6 

pour ce qu i est é g a l e m e n t du défau t de c o m m u n i c a t i o n p a r l 'avocat 

g é n é r a l du sens de ses conclus ions , ce qui a u r a i t p e r m i s p a r la su i t e de 

dépose r un m é m o i r e en dé l ibé ré . 

A m o n avis, une a p p r o c h e d i f férente de celle a d o p t é e p a r la C o u r 

p e r m e t t r a i t de mot ive r la décis ion de non-viola t ion d e la Conven t i on 

en ce qu i c o n c e r n e l 'une et l ' au t r e q u e s t i o n e n su ivan t la m ê m e 

a r g u m e n t a t i o n . 

Le s y s t è m e français , à côté du pourvoi en cassa t ion avec l ' ass is tance 

d 'un avocat , a d m e t le pourvoi exe rcé p e r s o n n e l l e m e n t pa r le c o n d a m n é . 

C e sys t ème se ra i t i n d i s c u t a b l e m e n t conforme à l 'ar t ic le 6 § 3 c) m ê m e s'il 

ne prévoyai t q u e la p r e m i è r e p r o c é d u r e . O n est donc en p r é s e n c e d ' une 

p r o c é d u r e a b r é g é e , a l t e rna t i ve à la p r e m i è r e , l aque l le est p o u r sa pa r t 

p l e i n e m e n t conforme à l 'ar t ic le 6 de la Conven t i on . 

La p r o c é d u r e de pourvoi p e r s o n n e l l e m e n t exe rcée p a r l 'accusé a p p a r a î t 

insuff isante au r ega rd des pr inc ipes du con t rad ic to i r e et de la par t i c ipa

tion de l 'accusé à l ' aud ience . C e l a ne just i f ie c e p e n d a n t pas , à m o n avis, de 

conc lure à la violat ion de la Conven t ion , à condi t ion q u e le choix par 

l 'accusé de la p r o c é d u r e sans ass i s t ance de l 'avocat (qui p r é s e n t e moins 

de g a r a n t i e s p a r r a p p o r t aux ex igences d e l 'ar t ic le 6 de la C o n v e n t i o n ) 

soit l ibre et éc la i ré . 

La ques t ion de la l iber té de choix, a s su rée pa r la possibi l i té de bénéficier 

de l 'a ide j ud i c i a i r e , ne se pose pas d a n s la p r é s e n t e affaire ( p a r a g r a p h e 46 

de l ' a r r ê t ) . Toute fo i s , on p o u r r a i t cons idé re r q u e la c o m m u n i c a t i o n par 

l 'avocat g é n é r a l du sens d e ses conclus ions est nécessa i re pour q u ' u n tel 

choix soit effectué en conna i s sance de cause ( p a r a g r a p h e 51 de l ' a r r ê t ) . 

En réa l i t é , et en accord avec l 'opinion d i s s iden te e x p r i m é e pa r le J u g e 

Cos t a , j e pense q u ' u n e tel le c o m m u n i c a t i o n n ' a jou te ra i t q u a s i m e n t 

r ien aux conna i s sances de l ' accusé , ni pour lui p e r m e t t r e u n e défense 

pe r sonne l l e ni, d a n s le c ad re de m o n a r g u m e n t a t i o n , aux fins d ' un choix 

p l e i n e m e n t l ibre et éc la i ré . 

A m o n sens , il est ici nécessa i re d e réa f f i rmer q u ' u n e p r o c é d u r e 

simplifiée qui ne p r é s e n t e pas t o u t e s les g a r a n t i e s ex igées p a r l 'ar t icle 6 

n 'es t pour a u t a n t pas c o n t r a i r e à la C o n v e n t i o n si le sy s t ème concerné 

offre à l ' in té ressé u n e a u t r e p r o c é d u r e p l e i n e m e n t conforme aux exi-
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gences d u procès é q u i t a b l e , et si le choix e n t r e l ' une e t l ' a u t r e de ces 

p r o c é d u r e s est l ibre et éc la i ré . D a n s le cas c o n t r a i r e , si c h a q u e p r o c é d u r e 

a l t e r n a t i v e devai t r e m p l i r t ou t e s les condi t ions de l 'ar t ic le 6, il faudra i t 

cons idé re r q u e sont c o n t r a i r e s à la C o n v e n t i o n des p r o c é d u r e s s impli

fiées te l les q u e le j u g e m e n t a b r é g é i ta l ien (giudizio abbreviato) ou, à plus 

forte ra ison , l 'aveu de culpabi l i té (guilty plea). O n devra i t p a r c o n s é q u e n t 

r e n o n c e r à l 'u t i l i sa t ion d e p r o c é d u r e s qu i sont essen t ie l l es a u fonct ionne

m e n t de la j u s t i c e . D ' u n a u t r e cô té , la C o u r a déjà cons idéré c o m m e 

confo rme à l 'ar t icle 6 de la Conven t ion le choix d ' u n e p r o c é d u r e de 

j u g e m e n t a b r é g é en I tal ie (Kwiatkowska c. Italie ( d é c ) , n" 52868/99, 

30 n o v e m b r e 2000) , et la C o m m i s s i o n avait t r a n c h é d a n s le m ê m e sens à 

p ropos de la p r o c é d u r e de l 'aveu de cu lpabi l i té (X c. Royaume-Uni, 

n" 5076 /71 , décis ion de la C o m m i s s i o n du 23 m a r s 1972; R.O. c. Royaume-

Uni, n" 23094/93 , décision de la C o m m i s s i o n du 11 ma i 1994, non pub l iée ) . 

Pour ces motifs , je conclus sur l 'un et l ' au t re point i nd i f f é r emmen t à 

l ' absence de violat ion. 



M E F T A H A N D O T H E R S v. F R A N C E 
(Applications nos. 32911/96, 35237197 and 34595/97) 

G R A N D C H A M B E R 

J U D G M E N T OF 26 J U L Y 2002' 

1. J u d g m e n t de l ivered by the G r a n d C h a m b e r fo l lowing referral o f the case in accordance 

wi th Art ic le 43 of the C o n v e n t i o n . 
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SUMMARY1 

Inability to make oral representations at a hearing of the Court of 
Cassation, either in person or through a member of an ordinary bar 
Monopoly enjoyed by members of the Conseil d'Etat and Court of Cassation 
Bar 
Failure to communicate submissions of the advocate-general at the Court of 
Cassation and inability to reply in writing thereto 

Article 6 § 1 

Fair hearing - Criminal proceedings - Oral procedure - Inability to make oral representations 
at a hearing of the Court of Cassation, either in person or through a member of an ordinary bar -
Special nature of the proceedings before the Criminal Division of the Court of Cassation -
Essentially written procedure - To defend oneself in person - Legal assistance of one's own 
choosing - Monopoly enjoyed by members of the Conseil d'Etat and Court of Cassation Bar -
Guarantees afforded by the domestic system of representation by a lawyer in proceedings in the 
Court of Cassation - Adversarial proceedings - Failure to communicate submissions of the 
advocate-general at the Court of Cassation and inability to reply in writing thereto - Impact 
on the appellant's procedural options 

* * 

The applicants had lodged appeals to the Court of Cassation against criminal 
convictions. The first applicant represented himself before the Criminal Division 
of the Court of Cassation. The other two applicants were assisted by a member of 
the ordinary bar. The Court of Cassation dismissed their appeals. 

( 1 ) Article 6 §§ 1 and 3 (c): The applicants could not be deprived of the right to 
benefit from the guarantees of paragraph 3 of Article 6 on the ground that , for the 
purposes of their appeal to the Court of Cassation, they were considered by French 
law to be "convicted persons" and no longer "persons charged with a criminal 
offence". The special features of the procedure before the Criminal Division of 
the Court of Cassation had to be taken into account in determining whether the 
applicants' right to a fair trial had been infringed. The Court of Cassation 
carried out supervision which was limited to compliance with the law, including 
jurisdictional and procedural rules, to the exclusion of any examination of the 
facts in the strict sense. Save in exceptional cases, the procedure before the Court 
of Cassation was essentially written, that rule applying also when a party was 
represented by a member of the Conseil d'Etat and Court of Cassation Bar. 
Members of the Conseil d'Etat and Court of Cassation Bar did not enjoy an 

1. T h i s s u m m a r y by the Reg i s try d o e s not bind the Court . 
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absolute right to make oral observations. In the case before the Court, the appeals 
to the Court of Cassation had been lodged after the applicants' arguments had 
been examined by both the trial courts and the courts of appeal, which had had 
full jurisdiction and, in accordance with the rules laid down by Article 6, had held 
hearings at which the applicants or their lawyer had appeared and presented their 
cases. As regards the right for appellants to the Court of Cassation to make oral 
representations at the hearing, it had to be noted that any legal argument at a 
hearing before the Criminal Division of the Court of Cassation would be 
particularly technical and concern only points of law. Thus, it would be unduly 
formalistic to interpret the procedural requirements as meaning that the 
applicants should have been permitted to make oral representations at the 
hearing before the Court of Cassation. Such an approach would not assist in 
resolving issues that were essentially in written form and technical. As regards 
the monopoly enjoyed by members of the Conseil d'Etat and Court of Cassation 
Bar in proceedings in the Court of Cassation, the right for everyone charged with 
a criminal offence to be defended by counsel of his or her own choosing could not be 
considered to be absolute and, consequently, the national courts could override 
that person's choice when there were relevant and sufficient grounds for holding 
it to be necessary in the interests of justice. Furthermore, the French system 
offered litigants a choice as to whether or not to be represented by a member of 
the Conseil d'Etat and Court of Cassation Bar. However, even in cases in which they 
were so represented, the written submissions crystallised all the arguments 
against the impugned decision. Oral submissions were optional and, in practice, 
members of the Conseil dEtal and the Court of Cassation Bar did not attend 
hearings, save in very rare cases. The existence of such an option justified a 
difference in procedure and French law afforded sufficient guarantees regarding 
the exercise of that option, notably with respect to establishing whether there had 
been a waiver of the advantages to be gained from having the assistance of a 
member of the Conseil d'Etat and Court of Cassation Bar. In any event, two of the 
applicants had been assisted by a member of the ordinary bar who was fully 
competent to inform them of the consequences of their choice which, in the 
circumstances of the case, had therefore been freely given and conscious. The 
same applied to the first applicant, who had been advised by a citizens advice 
bureau. The special nature of proceedings before the Court of Cassation, 
considered as a whole, could justify specialist lawyers being reserved a monopoly 
on making oral representations and such a reservation did not deny applicants a 
reasonable opportunity to present their cases under conditions that did not place 
them at a substantial disadvantage. Having regard to the Court of Cassation's role 
and to the proceedings taken as a whole, the fact that the applicants had not been 
given an opportunity to plead their cases orally, either in person or through a 
member of the ordinary bar, had not infringed their right to a fair trial. 
Conclusion: no violation (sixteen votes to one). 

(2) Article 6 § 1: Since the applicants had chosen not to be represented by a 
member of the Conseil dEtal and Court of Cassation Bar, they had not benefited 
from the practice followed in the Criminal Division of the Court of Cassation 
which the Court had held to be compatible with the Convention. The applicants 
had been denied access to the advocate-general's submissions so that, regard being 
had to what was at stake for them in the proceedings and to the nature of the 
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advocate-general's submissions, their right to adversarial proceedings had been 
infringed. However, they had not waived their right to the guarantees of 
adversarial process. The applicants had been unable to establish the tenor of the 
advocate-general's submissions before the hearing and, consequently, to reply 
thereto by a note to the court in deliberations, whereas they had been entitled to 
lodge a pleading bearing their signature before the hearing. In addition, 
notification of the tenor of the advocate-general's submissions could prove 
desirable to assist appellants in the Court of Cassation to determine their 
procedural options. 
Conclusion: violation (twelve votes to live). 
Article 41: The Court made an award for costs and expenses. 
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In the c a s e o f M e f t a h a n d O t h e r s v. F r a n c e , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing as a G r a n d C h a m b e r 

composed of the following j u d g e s : 
M r L. W l L D H A B E R , President, 
M r C . L . ROZAKIS, 
M r J . -P . COSTA, 
M r G. RESS, 
M r A. PASTOR RIDRUEJO, 
M r G. BONELEO, 
Mrs E. PALM, 
M r L. CAELISCH, 
M r L . LOUCAIDES, 
M r P . LORENZEN, 
M r B. ZUPANCIC, 
Mr J . HEDIGAN, 
M r A.B. BAKA, 
M r E. LEVITS, 
M r s S. BOTOUCHAROVA, 
M r A. KOVLER, 
M r V . ZAGREBELSKY, 

a n d also of M r P . J . MAHO.NEY, Registrar, 
H a v i n g d e l i b e r a t e d in pr iva te on 27 F e b r u a r y and 10 J u l y 2002, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in t h r e e appl ica t ions (nos. 3291 1/96, 35237/97 
a n d 34595/97) aga ins t the F r e n c h Repub l i c lodged wi th t he E u r o p e a n 
C o m m i s s i o n of H u m a n Righ t s (" the C o m m i s s i o n " ) u n d e r former 
Ar t ic le 25 of the C o n v e n t i o n for the P r o t e c t i o n of H u m a n R i g h t s and 
F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) by t h r e e F r e n c h na t iona l s , 
M r N o u r e d i n e M e f t a h , M r Ala in Adoud and M r Miche l Bosoni ("the 
a p p l i c a n t s " ) , on 10 J u l y 1996, 28 J a n u a r y 1997 a n d 19 N o v e m b e r 1996 
respect ively. 

2. T h e app l i can t s c o m p l a i n e d in p a r t i c u l a r t h a t t he p r o c e d u r e in t he 
C o u r t of C a s s a t i o n was unfa i r a n d c o n t r a v e n e d Art ic le 6 §§ 1 a n d 3 (c) of 
t he C o n v e n t i o n , in t h a t the advoca te -gene ra l ' s submiss ions had not been 
c o m m u n i c a t e d to t h e m , wi th the resul t t h a t t hey h a d been unab le to reply, 
and they had not been in formed of t he d a t e of t he h e a r i n g or p e r m i t t e d to 
a d d r e s s the C o u r t of C a s s a t i o n at the h e a r i n g . 

3. T h e app l ica t ions were t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 
1998, w h e n Protocol No. 11 to t he Conven t i on c a m e in to force (Art icle 5 
§ 2 of Protocol No. 11). 
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4. T h e app l ica t ions were a l loca ted to t he T h i r d Sect ion of the C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . O n 23 N o v e m b e r 1999 M r M e f t a h ' s 
app l ica t ion was dec la red par t ly admiss ib le by a C h a m b e r of t h a t Sect ion, 
comjxised of the following j u d g e s : M r W. F u h r m a n n , P re s iden t , 
M r J . -P . C o s t a , Mrs F. T u l k e n s , M r K. J u n g w i e r t , Sir Nicolas B r a t z a , 
M r K. T r a j a a n d M r M . U g r e k h e l i d z e , and also of M r s S. Dol le , Sect ion 
Reg i s t r a r . O n 12 S e p t e m b e r 2000, following two par t i a l admiss ib i l i ty 
decisions on 7 S e p t e m b e r 1999, the app l ica t ions of M r Adoud and 
M r Bosoni were joined and dec la red admiss ib le by a C h a m b e r 
of t ha t Sect ion composed of the following j u d g e s : M r L. Louca idcs , 
P r e s i d e n t , M r C o s t a , M r P. Kur i s , M r s T u l k e n s , M r J u n g w i e r t , 
M r s H.S . Greve a n d M r U g r e k h e l i d z e , a n d also of Mrs Dol le , Sect ion 
Reg i s t r a r . 

5. T h e C o u r t de l ivered its j u d g m e n t s on 27 F e b r u a r y 2001 in 
M r A d o u d ' s and M r Bosoni 's case a n d on 26 Apri l 2001 in t he case 
of M r Mef tah . T h e C o u r t held u n a n i m o u s l y t h a t t h e r e had been a 
violat ion of Art ic le 6 § 1 of t he C o n v e n t i o n . A jo in t s e p a r a t e opinion 
of M r C o s t a a n d M r J u n g w i e r t was a n n e x e d to the j u d g m e n t of 
27 F e b r u a r y 2001 . 

6. T h e F r e n c h G o v e r n m e n t ( " the G o v e r n m e n t " ) fded r e q u e s t s - on 
15 May 2001 in the case of M r Adoud and Mr Bosoni a n d on 1 9 J u n e 2001 
in t he case of M r Mef tah - for the cases to be re fe r red to t he G r a n d 
C h a m b e r u n d e r Art ic le 43 of the Conven t i on a n d Rule 73. R e q u e s t s for a 
re fe r ra l to t he G r a n d C h a m b e r were also lodged by Mr Mef tah on 9 May 
2001 and Mr Adoud and M r Bosoni on 31 M a y ' 2 0 0 1 . A pane l of the 
G r a n d C h a m b e r g r a n t e d the r e q u e s t s on 5 S e p t e m b e r 2001 . 

7. T h e compos i t ion of t he G r a n d C h a m b e r was d e t e r m i n e d accord ing 
to the provisions of Art ic le 27 §§ 2 and 3 of t he Conven t i on and Ru le 24. 

8. O n 1 8 J a n u a r y 2002 the G r a n d C h a m b e r o r d e r e d the jo inder of the 
app l ica t ions . 

9. T h e app l i can t s and the G o v e r n m e n t each filed a m e m o r i a l on t he 
m e r i t s . 

10. A h e a r i n g took place in public in the H u m a n Righ t s Bui ld ing , 
S t r a s b o u r g , on 27 F e b r u a r y 2002 (Rule 59 § 2). 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r R. ABRAHAM, D i r e c t o r of Legal Affairs, 

Min is t ry of Fore ign Affairs, Agent, 
M r B. COTTE, P re s iden t of t he C r i m i n a l Division, 

C o u r t of C a s s a t i o n , 
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M r s M. DUBROCARD, D e p u t y Di rec to r , H u m a n Righ t s Division, 
Legal Affairs D e p a r t m e n t , 
Min is t ry of Fore ign Affairs, 

Mrs O . WINGERT, magistral, H u m a n Righ t s Office, 
E u r o p e a n and I n t e r n a t i o n a l Affairs D e p a r t m e n t , 

T h e C o u r t h e a r d add res ses by M r Rio, M r A b r a h a m and M r C o t t e , and 
also the i r repl ies to q u e s t i o n s pu t by some of the j u d g e s . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

11. T h e app l i can t s were born in 1960, 1950 and 1938 and live a t Ir igny, 
at C o l o m b e s a n d in Pa r i s respect ively . 

A. T h e c a s e o f Mr M e f t a h 

12. T h e appl ican t was a r r e s t e d on 15 April 1992 a n d c h a r g e d by a n 
inves t iga t ing j u d g e a t Macon tribunal de grande instance wi th us ing a 
vehicle r eg i s t r a t i on d o c u m e n t t h a t had been ob ta ined i l legally a n d 
hand l ing a s to len vehicle . H e was r e m a n d e d in cus tody from 16 Apri l to 
18 May 1992. O n 31 M a r c h 1994 he was c o m m i t t e d to s t a n d t r ia l before 
t h e Macon C r i m i n a l C o u r t . 

13. In a j u d g m e n t of 21 O c t o b e r 1994 the M a c o n C r i m i n a l C o u r t 
d i smissed the app l i can t ' s app l i ca t ion to have the p roceed ings set as ide as 
defect ive and , f inding h im guil ty , imposed a su spended s en t ence of eight 
m o n t h s ' i m p r i s o n m e n t and a fine of 10,000 F rench francs ( F R F ) . T h e 
app l i can t a p p e a l e d . 

14. O n 2 F e b r u a r y 1995 the Dijon C o u r t of Appea l uphe ld the 
j u d g m e n t of t he C r i m i n a l C o u r t in its en t i r e ty . T h e app l ican t appea l ed 
to the C o u r t of Cas sa t i on . 

15. By a j u d g m e n t of 17 J a n u a r y 1996 the C o u r t of C a s s a t i o n d i smissed 

the appea l . 

B. T h e c a s e o f Mr A d o u d 

16. O n 5 N o v e m b e r 1994 the app l i can t was c a u g h t by a speed t r a p 
whi le a t t he whee l of his vehicle . T h e g e n d a r m e r i e r e p o r t e d him lor 

Min is t ry of J u s t i c e , Counsel; 

(b) for Mr Adoud and Mr Bosoni 
M r Y. R i o , of t he Par i s Bar , Counsel. 
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exceed ing the speed l imit by a t least 40 k.p.h., n a m e l y by dr iv ing a t 
143 k.p.h. in a 90 k.p.h. speed- l imi t zone . 

17. O n 14 M a r c h 1995 the Mel le Police C o u r t found h im gui l ty of t he 
offence, and imposed a fine of F R F 1,500 and b a n n e d h im from dr iv ing 
for twenty-one days. 

18. O n 15 D e c e m b e r 1995 the Po i t i e r s C o u r t of Appea l upheld the 
convict ion, a n d increased the fine to F R F 3,000 and the ban to t h r e e 
m o n t h s . 

19. By a j u d g m e n t of 6 A u g u s t 1996 the C r i m i n a l Division of t h e C o u r t 
of C a s s a t i o n d i smissed the apj) l icant ' s appea l . 

C. T h e c a s e o f Mr B o s o n i 

20. O n 11 N o v e m b e r 1994 the police r e p o r t e d the app l i can t for two 
offences of failing to s top a t a red traffic l ight . H e was s u m m o n e d to 
a p p e a r a t the Par i s Police C o u r t for a h e a r i n g on 8 M a r c h 1995. 

21 . O n 12 April 1995 the Par i s Police C o u r t found the app l ican t gui l ty 
of the offences. It imposed two fines of F R F 1,800 each a n d b a n n e d h im 
from dr iv ing for one m o n t h . 

22. O n 27 O c t o b e r 1995 the Par i s C o u r t of Appea l uphe ld the 
j u d g m e n t of the Police C o u r t in its en t i r e ty . O n 2 N o v e m b e r 1995 t h e 
apji l icant apj iealed to the C o u r t of Cas sa t i on . H e sought c o m m u n i c a t i o n 
of the advoca t e -gene ra l ' s w r i t t e n submiss ions in o rde r to be able to reply 
to t h e m , bu t to no avail . 

23. By a j u d g m e n t of 10 Ju ly 1996 the C o u r t of C a s s a t i o n d i smissed the 
app l i can t ' s appea l . 

II. RELEVANT D O M E S T I C LAW A N D P R A C T I C E 

A. C o d e o f C r i m i n a l P r o c e d u r e 

24. T h e r e l evan t provis ions, as worded at t he m a t e r i a l t i m e , r ead as 
follows: 

A r t i c l e 5 6 7 

" J u d g m e n t s o f i n d i c t m e n t divis ions and j u d g m e n t s o f the cr imina l cour t s aga inst 

which no ordinary appea l l ies may, in the event of a breach of the law, be set as ide on 

an appea l on po ints of law to the Court of C a s s a t i o n lodged by the public prosecutor or 

by the party adverse ly a f fec ted , accord ing to the d i s t inc t ions m a d e hereaf ter . 

T h e appea l must be lodged w i th the C r i m i n a l Divis ion of the Court of C a s s a t i o n . " 

A r t i c l e 5 8 4 

"Appel lants in the Court o f C a s s a t i o n m a y lodge a p l e a d i n g b e a r i n g the ir s ignature 

and c o n t a i n i n g the g r o u n d s of the ir appea l wi th the registry of t h e court aga inst w h o s e 
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judgment they are a p p e a l i n g e i t h e r w h e n g iv ing not ice of appea l or w i th in the following 

ten days . T h e reg is trar shall i s sue t h e m wi th a rece ipt ." 

A r t i c l e 5 8 5 

"After the expiry of that t i m e - l i m i t , conv ic ted appellants m a y s e n d the ir p l e a d i n g 

direct ly to the Court of C a s s a t i o n ; the o t h e r part ies m a y not avail t h e m s e l v e s o f th is 

provis ion wi thout b e i n g r e p r e s e n t e d by a m e m b e r of the Court of C a s s a t i o n Bar. ..." 

A r t i c l e 5 8 5 - 1 

"Save w h e r e the Pres ident o f the Cr im ina l Div is ion d e c i d e s o t h e r w i s e , conv ic ted 

appellants shall lodge their p l e a d i n g wi th the regis try o f t h e Court o f Cassation no 

later than o n e m o n t h from the d a t e of the not i ce of appea l . 

T h e s a m e rule shal l apply to not ices of ac t ing lodged by lawyers r e p r e s e n t i n g an 

appe l lant in the Court o f C a s s a t i o n . " 

A r t i c l e 5 9 0 

"The p lead ings shal l conta in the g r o u n d s o f appea l and c i te the legal provis ions that 

are a l l e g e d to have b e e n in fr inged . . . . 

They mus t be l odged wi th in the prescribed t ime- l imi t . .No further p l e a d i n g s may be 

added to t h e m o n c e the' r epor t ing judge has filed his report . A n y p l e a d i n g s e t t i n g out 

addit ional g r o u n d s that is l odged out of t ime m a y be d e c l a r e d inadmiss ib l e ." 

A r t i c l e 6 0 2 

"The reports shall be p r e s e n t e d at the hear ing . T h e par l i e s ' lawyers shall m a k e their 

observat ions after the report , if appropr ia te . T h e publ ic prosecu tor shal l m a k e his or her 

submissions.'" 

B. S u b m i s s i o n s o f the a d v o c a t e - g e n e r a l 

25. C u r r e n t p rac t i ce is for t he advoca te -gene ra l to inform the p a r t i e s ' 
lawyers before t h e d a y of t h e h e a r i n g of t he t e n o r of his or h e r submiss ions 
and in cases w h e r e , a t the r e q u e s t of the lawyers , t h e r e is an ora l hea r i ng , 
they a re en t i t l ed to reply to his or he r submiss ions oral ly or by a no te sent 
to the cour t in de l ibe ra t i ons (see Reinhardt and Slimane-Kaid v. France, 
j u d g m e n t of 31 M a r c h 1998, Reports of Judgments and Decisions 1998-11, 
p. 666, § 106). 

C. A p p e a r a n c e at the h e a r i n g b e f o r e the C o u r t o f C a s s a t i o n 

26. In cases in which r e p r e s e n t a t i o n by a m e m b e r of the Conseil d'Etat 
and C o u r t of C a s s a t i o n Bar is not compulsory , an o r d i n a n c e of 15 J a n u a r y 
1826, Ar t ic le 15 of which has not b e e n r epea l ed , lays down t h a t t he pa r t i e s 
may m a k e ora l r e p r e s e n t a t i o n s wi th t he pe rmis s ion of the C o u r t of 
Cas sa t i on . O n the basis of the o rd inance of 1826 the C o u r t of Cassa t ion 
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accep t s t h a t it is possible for it to give the p a r t i e s leave to a d d r e s s it, or for 
a m e m b e r of the o rd ina ry b a r to speak on the i r behalf. A l t h o u g h it is for 
t he C o u r t of C a s s a t i o n to decide w h e t h e r o r not to g r a n t pe rmiss ion 
accord ing to t h e c i r c u m s t a n c e s (Cour t of C a s s a t i o n , C r i m i n a l Division, 
3 May 1990, Bull. crim. [C r imina l Bul le t in ] no. 166), it a p p e a r s t h a t i ts 
p rac t ice is to refuse such app l ica t ions (see t he per iod 1990 to 2001 a n d 
the j u d g m e n t s avai lable on the Legif rance I n t e r n e t si te) in t e r m s s imi la r 
to t he following: 

"Regard b e i n g had to Art ic le 37 o f the O r d i n a n c e o f 15 J a n u a r y 1826, w h i c h has not 

b e e n repea l ed in so far as it c o n c e r n s the procedure appl icable before the C r i m i n a l 

Div is ion; as [ the appe l l an t ] has set out his g r o u n d s o f appea l aga inst the i m p u g n e d 

dec i s ion in a p l e a d i n g which he has lodged in person , his a p p e a r a n c e in person before 

the C r i m i n a l Div is ion d o e s not appear to be e i t h e r necessary or appropr ia te ; it is not 

n e c e s s a r y to order it." ( j u d g m e n t o f 15 D e c e m b e r 1999, appea l o n p o i n t s o f law 

no. 9 9 - 8 0 0 1 5 ) 

27. As r e g a r d s m o r e pa r t i cu la r ly cases involving road-traff ic offences 
(such as p a r k i n g or s j jeeding offences), t h e r e have been n u m e r o u s 
decis ions in which appl ica t ions m a d e by m e m b e r s of the o rd ina ry b a r 
have b e e n t u r n e d down, t he C o u r t of C a s s a t i o n holding as in t he 
following decis ion: 

"[The a ppe l l an t ] has r e q u e s t e d permis s ion to appear be lore the Court ol C a s s a t i o n 

as s i s t ed by Mr [...], a m e m b e r of the Paris Bar [...]. As [ the a p p e l l a n t ] has set out his 

g r o u n d s of appea l aga inst the i m p u g n e d dec i s ion in a p l e a d i n g which he has lodged in 

p e r s o n , his a p p e a r a n c e in person before the C r i m i n a l Div i s ion d o e s not a p p e a r to be 

e s s e n t i a l . " ( j u d g m e n t o f 16 May 2 0 0 1 , a p p e a l o n p o i n t s o f law no . 00-8601 1) 

28. Indeed , the G o v e r n m e n t acknowledge tha t such permiss ion is ra re ly 
g r a n t e d , the pr inciple be ing t h a t the m e m b e r s of the Conseil d'Elat and 
C o u r t of Cassa t ion Bar have a monopoly on m a k i n g oral r e p r e s e n t a t i o n s . 
T h e y mus t consul t t he Pres iden t of t he C r i m i n a l Division be forehand 
r e g a r d i n g the g round of appea l on po in t s of law for which they consider 
oral r ep r e sen t a t i ons to be necessary. In 2001 oral r ep re sen ta t ions were 
only m a d e in some 40 or so appea ls out of a to ta l of 9,637 t h a t were hea rd . 

D . M e m b e r s o f the Conseil d'Etat a n d C o u r t o f C a s s a t i o n B a r 
(avocats aux Conseils) 

29. T h e m e m b e r s of t he Conseil d'Etat and C o u r t of C a s s a t i o n Bar a r e 
t h e successors to the King ' s Bench a t t o r n e y s , who prac t i sed d u r i n g the 
Ancien R é g i m e . R igh t s of aud ience before the King ' s Bench w e r e 
rese rved to a t t o r n e y s who were royal officers a n d owned t he i r official 
a p p o i n t m e n t (charge) from 1643 o n w a r d s . By the t i m e of t he Revolu t ion 
in 1789 t h e r e w e r e seven ty - th ree a t t o r n e y s at the King ' s Bench . T h e 
Revolu t ion b r o u g h t the i r act ivi t ies to a n end . T h e y b e c a m e counsel at the 
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T r i b u n a l of C a s s a t i o n t h a t was c r e a t e d in 1790, a n d subsequen t ly , in 1804, 
m e m b e r s of the C o u r t of C a s s a t i o n Bar . A n o t h e r g r o u p of lawyers 
p rac t i sed at the Cornell d'Etat. T h e two g r o u p s were m e r g e d by an 
o rd inance of 10 S e p t e m b e r 1817. T h a t o r d i n a n c e , which for m a n y years 
served as t h e Bar Counc i l C h a r t e r , was a m e n d e d by a d ec r ee of 
28 O c t o b e r 1991 (which codified t he condi t ions of access to the profession 
and has since u n d e r g o n e a n u m b e r of s u b s e q u e n t a m e n d m e n t s ; see also 
the law of 20 M a r c h 1948, which m a d e w o m e n eligible to e n t e r the 
profession, a n d the dec ree of 15 M a r c h 1978, a l lowing lawyers to prac t i se 
in professional p a r t n e r s h i p s ) . T h e ex i s tence of a special ised bar is pecul iar 
to F r a n c e and Belg ium (where only m e m b e r s of the C o u r t of Cassa t ion 
Bar be long to a s e p a r a t e ba r counci l ) . 

30. M e m b e r s of the Conseil d'Etat and C o u r t of C a s s a t i o n Bar , unl ike 
m e m b e r s of the o rd ina ry ba r , a re min i s te r i a l officers. T h e n u m b e r of 
official appo in t ee s has b e e n i r revocably set at sixty since 1817. T h e 
condi t ions of access r e q u i r e in pr inciple the c a n d i d a t e to be a prac t i s ing 
lawyer, to have u n d e r g o n e special t r a i n i n g a n d to have passed a 
profess ional e n t r a n c e e x a m i n a t i o n o rgan i sed by the Bar Counci l ( the 
legis lat ion neve r the le s s provides for a n u m b e r of e x e m p t i o n s a n d special 
m e a n s of access) . A p p o i n t m e n t s a r e m a d e by o rde r of the M i n i s t e r of 
J u s t i c e , on the basis of a r ea soned opinion issued by the Bar Counci l , the 
Vice-Pres iden t of the Conseil d'Etat and the P re s iden t of the C o u r t of 
Cas sa t i on . 

3 1 . In p roceed ings before t he C o u r t of C a s s a t i o n , r e p r e s e n t a t i o n by a 
m e m b e r of t he Conseil d'Etat and C o u r t of C a s s a t i o n B a r is in pr inciple 
compulsory , pa r t i cu la r ly in civil p roceed ings , un less a n e x e m p t i o n is 
ob t a ined . M e m b e r s of the Conseil d'Etat and C o u r t of C a s s a t i o n Bar 
canno t r e p r e s e n t t he p a r t i e s before t he lower cour t s ( a l t hough they may 
give advice a n d a p p e a r before t he a d m i n i s t r a t i v e cour t s of a p p e a l and 
a d m i n i s t r a t i v e c o u r t s ) . In p roceed ings before t h e C r i m i n a l Division of 
the C o u r t of C a s s a t i o n they a r e r e q u i r e d to consul t wi th the P r e s i d e n t of 
the C r i m i n a l Division before t he h e a r i n g if they wish to m a k e oral 
r e p r e s e n t a t i o n s , in o r d e r to expla in the poin ts of law they wish to m a k e 
oral ly a n d to d e t e r m i n e by a g r e e m e n t t he a r r a n g e m e n t s u n d e r which 
they will be al lowed to do so. 

32. Direct ive 98 /5 /EC of t he E u r o p e a n P a r l i a m e n t and of the Counci l 
of 16 F e b r u a r y 1998 to faci l i tate prac t ice of the profession o f l a w y e r on a 
p e r m a n e n t basis in a m e m b e r S t a t e o t h e r t h a n t h a t in which the 
qual i f ica t ion was o b t a i n e d provides , inter alia, a t Ar t ic le 5 § 3, sub
p a r a g r a p h 2: "... in o r d e r to e n s u r e t he s m o o t h o p e r a t i o n of t he jus t i ce 
sys tem, m e m b e r S t a t e s may lay down specific rules for access to s u p r e m e 
cour t s , such as the use of special is t l awyers" (see also C o u r t of J u s t i c e of 
the E u r o p e a n C o m m u n i t i e s , 7 N o v e m b e r 2000, Grand-Duchy of Luxembourg, 
C a s e no. 168/98). 
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T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE §§ 1 and 3 (c) O F T H E 
C O N V E N T I O N 

3 3 . T h e app l i can t s compla ined t h a t the p r o c e d u r e in t h e C o u r t of 
C a s s a t i o n had been unfai r , in tha t the advoca te -gene ra l ' s submiss ions 
had not been c o m m u n i c a t e d to t h e m a n d they had not been ab le to reply. 
Nor had they b e e n informed of the d a t e of t he h e a r i n g or p e r m i t t e d to 
a d d r e s s the C o u r t of Cas sa t i on . T h e y a l leged a violat ion of Art ic le 6 §§ 1 
a n d 3 (c) of t he C o n v e n t i o n , which provides : 

"1, In the d e t e r m i n a t i o n of . . . any cr imina l charge aga ins t h i m , everyone is en t i t l ed 
to a fair and publ ic h e a r i n g ... by [a] ... tr ibunal ..." 

"3. Everyone c h a r g e d w i th a cr iminal of fence has the fo l lowing m i n i m u m rights: 

(c) to d e f e n d h i m s e l f in person or t h r o u g h legal a s s i s tance o f his own c h o o s i n g or, if 
he has not suff ic ient m e a n s to pay for legal a s s i s t a n c e , to be g iven it free w h e n the 
in teres t s o f j u s t i c e so require ; 

A. S u b m i s s i o n s o f the p a r t i e s 

L The applicants 

(a) M r M e f t a h 

34. T h e appl icant pointed out in par t icu lar tha t , as cr iminal appeals to the 
C o u r t of Cassa t ion h a d suspensive effect u n d e r domes t ic law, the C o u r t of 
Appeal ' s j udgmen t had been ne i the r enforceable nor final. T h e G o v e r n m e n t 
could not therefore con tend t h a t Article 6 § 3 only concerned "persons 
charged , but not yet convicted". In addi t ion, the r ight to conduct one ' s own 
defence was a f u n d a m e n t a l r ight g u a r a n t e e d by Art icle 6 (see Foucher v. France, 
j udgmen t of 18 M a r c h 1997', Reports of[Judgments andDecisions 1997-11) t h a t w a s 
also applicable in proceedings before the Cour t of Cassa t ion . H e said tha t in 
Voisine v. France (no. 27362/95, 8 F e b r u a r y 2000) the C o u r t had no ted t h a t 
t he appl icant in t h a t case, who had not been r e p r e s e n t e d by a m e m b e r of 
the Conseil d'Etat and C o u r t of Cassa t ion Bar, had not benefi ted from the 
pract ice whereby advocates-genera l a t the C o u r t of Cassa t ion informed 
counsel to the par t i es of the tenor of the i r submissions before the hea r ing . 
T h e appl ican t ' s r ights had therefore been infringed, as he had been unab le 
to es tabl ish the t enor of the advocate-genera l ' s submissions or to reply to 
t h e m and had not been s u m m o n e d to the hear ing . T h e fact t ha t he had not 
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applied for legal aid could not cons t i tu te a waiver of his r ight to adversar ia l 
process. Li t igants could not therefore , wi thout a b reach of the provisions 
of the Convent ion , be t r e a t e d differently d e p e n d i n g on w h e t h e r or not they 
were assisted by a m e m b e r of the Conseil dEtat and Cour t of Cassa t ion Bar. 

( b ) M r A d o u d a n d M r B o s o n i 

35. T h e app l i can t s cons ide red t h a t it was t h e concept of d e b a t e itself 
t h a t lay a t t he h e a r t of t he i r app l ica t ions . A d e b a t e necessar i ly en ta i led 
un i ty of t i m e a n d p lace . However , u n d e r F r e n c h law, t he place w h e r e the 
d e b a t e was o rgan i s ed was the public h e a r i n g held by t h e C r i m i n a l Division 
a n d the d e b a t e b e g a n on the day of the hea r ing . T h e y c o n t e n d e d t h a t they 
h a d b e e n depr ived of un i t y of t i m e and p lace , as t he i r p l ead ings h a d been 
lodged at the b e g i n n i n g of the p roceed ings before t h e C o u r t of Cas sa t i on , 
w h e r e a s t he advoca t e -gene ra l h a d m a d e his submiss ions on the day of the 
h e a r i n g . F u r t h e r m o r e , a p p e l l a n t s in the C o u r t of C a s s a t i o n had to m a k e 
the i r r e p r e s e n t a t i o n s in wr i t ing w h e r e a s t he advoca t e -gene ra l m a d e his 
submiss ions orally. T h e so lu t ion would the re fore be to p e r m i t appe l l an t s 
in t he C o u r t of C a s s a t i o n to t ake pa r t in all the s tages of t he p roceed ings 
before t he C r i m i n a l Division, inc luding the h e a r i n g , wi th t he ass i s t ance of 
a lawyer of the i r choosing, t h a t is to say w i thou t b e i n g r e q u i r e d to ins t ruc t 
a m e m b e r of the Conseil dEtat a n d C o u r t of C a s s a t i o n Bar . O n t h a t point , 
they cha l l enged the monopoly of t he m e m b e r s of t h e Conseil dEtat and 
C o u r t of C a s s a t i o n Bar , po in t ing out , inter alia, firstly, t h a t lawyers 
p r ac t i s i ng at a E u r o p e a n b a r had sufficient t echn ica l expe r t i s e to take 
pa r t in p roceed ings before the C o u r t of C a s s a t i o n , as a t t e s t e d by the fact 
t h a t they were en t i t l ed to a p p e a r before all o t h e r na t iona l and E u r o p e a n 
cour t s and , secondly, t h a t t he monopoly on the r igh t s to a d d r e s s t he C o u r t 
of C a s s a t i o n was not based on any provision of d o m e s t i c law. 

T h e app l ican t s also indica ted t h a t by v i r tue of Art ic le 569 of the Code of 
C r i m i n a l P rocedu re , appea ls to t he C o u r t of Cassa t ion o p e r a t e d as a stay of 
execut ion of s en t ence . An appea l to t he C o u r t of C a s s a t i o n was an essent ia l 
s tage in cr iminal proceedings , as the supervis ion by the j u d g e s of t h a t court 
enab led any e r ro r of law by the lower cour ts to be co r rec ted , both as regards 
the definit ion of the c h a r g e a n d the tr ial p rocedu re . Consequen t ly , convicted 
persons who appea led to t he C o u r t of Cassa t ion r e t a ined the i r s t a tu s as a 
person cha rged , bo th u n d e r domes t i c law and u n d e r t he Conven t ion , until 
such t ime as the i r appea l to t he C o u r t of Cassa t ion had been dismissed. 
T h e y accordingly con t inued to be p r e s u m e d innocent and necessari ly 
r e t a ined all the r ights g u a r a n t e e d by Art icle 6 of the Conven t ion . 

2. The Government 

36. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e r igh t to de fend oneself in 
pe r son , g u a r a n t e e d by Ar t ic le 6 § 3 (c) of t he C o n v e n t i o n on beha l f of 



280 ME FT A H AND OTHERS v. FRANCE JUDGMENT 

"everyone c h a r g e d wi th a c r imina l offence" (see Foucher, c i ted above) , 
could not conce rn p roceed ings in the C o u r t of C a s s a t i o n , as before t h a t 
cour t it was no longer the d e f e n d a n t s but t he decis ions themse lves 
t h a t we re sub jec ted to legal scru t iny , w i thou t any review of t he facts or 
decis ion on guilt or s e n t e n c e . Accordingly, convicted pe r sons who 
a p p e a l e d to t he C o u r t of C a s s a t i o n w e r e no longer " [pe r sons ] c h a r g e d 
wi th a c r imina l offence" wi th in the m e a n i n g of Art ic le 6 § 3 (c) of t he 
C o n v e n t i o n because , as a m a t t e r of p r inc ip le , t he i r guil t had a l ready 
been es tab l i shed by the cour t s below. T h e g u a r a n t e e s u n d e r Art ic le 6 
§ 3 (c) should not the re fo re e x t e n d to s t ages of t he p roceed ings , such as 
an a p p e a l to t he C o u r t of C a s s a t i o n , t h a t did not conce rn the 
d e t e r m i n a t i o n of t he c h a r g e . In any event , the r ight to conduc t one ' s own 
defence could be r e g u l a t e d by d o m e s t i c law (see, a m o n g o t h e r a u t h o r i t i e s , 
Croissant v. Germany, j u d g m e n t of 25 S e p t e m b e r 1992, Ser ies A no. 237-B; 
Correia de Matos v. Portugal ( d e c ) , no. 48188/99, E C H R 2001-XII ) . T h e 
G o v e r n m e n t accordingly conc luded t h a t t he Conven t i on did not prohibi t 
S t a t e s from m a k i n g a n accused ' s r e p r e s e n t a t i o n by a lawyer compulsory 
for c e r t a i n aspec t s of c r imina l p roceed ings before t r ia l and appea l cour t s 
a n d tha t , a fortiori, t h e r e was n o t h i n g to g u a r a n t e e a p p e l l a n t s in t he 
C o u r t of C a s s a t i o n a r ight to conduc t the i r own defence at all s t ages of 
t he p roceed ings before the C r i m i n a l Division of t h a t cour t . 

37. T h e G o v e r n m e n t s u b m i t t e d t h a t , a l t h o u g h in excep t iona l 
c i r c u m s t a n c e s d o m e s t i c law afforded convicted pe r sons a p p e a l i n g to t he 
C o u r t of C a s s a t i o n a pa r t i a l r ight to conduc t the i r own defence , t ha t 
r ight d id not en ta i l any possibil i ty of t he i r t a k i n g p a r t in t he ora l s t age of 
the p roceed ings u n r e p r e s e n t e d . T h e very specific n a t u r e of appea l s to t he 
C o u r t of C a s s a t i o n served to exp la in t h e special f ea tu re s of t he p r o c e d u r e 
followed by t h a t cour t , t he des i rab i l i ty of us ing specialist lawyers and , 
conversely, the l imi ted i m p o r t a n c e given to ora l h e a r i n g s . T h e o rd ina ry 
p r o c e d u r e in bo th civil and c r imina l appea l s to t he C o u r t of C a s s a t i o n 
en ta i l ed in pr inciple compul so ry r e p r e s e n t a t i o n by a m e m b e r of t he 
Conseil dFtat and C o u r t of C a s s a t i o n Bar , a ru le t h a t did not in any 
respec t c o n t r a v e n e the provisions of t he Conven t ion . However , as an 
excep t ion to t h a t ru le , F rench law did not m a k e r e p r e s e n t a t i o n 
compu l so ry for t h e w r i t t e n s t age of appea l s to t he C o u r t of C a s s a t i o n by 
pe r sons a p p e a l i n g aga ins t convict ion. Such pe r sons were en t i t l ed to sign 
the not ice of appea l and to lodge a s igned p l ead ing in pe r son in acco rdance 
wi th t he s t a t u t o r y ru les . R e g a r d be ing had to the essent ia l ly w r i t t e n 
n a t u r e of t he p r o c e d u r e , all a p p e l l a n t s the re fore had the s a m e r igh t s to 
put forward the i r a r g u m e n t s , w h e t h e r they w e r e a c t i n g in pe r son , or were 
ass is ted , e i t he r by a m e m b e r of t he o rd ina ry ba r or by a m e m b e r of t he 
Conseil dFtat a n d C o u r t of C a s s a t i o n Bar . In add i t ion , w h e t h e r d ra f ted by 
a n a p p e l l a n t in person or s igned by a m e m b e r of t he Conseil dFtat and 
C o u r t of C a s s a t i o n Bar , t he w r i t t e n submiss ions crystal l ised once a n d for 
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all t he a r g u m e n t s t h a t could be m a d e aga ins t the i m p u g n e d decis ion, such 
t h a t no fu r the r po in t s could be a d d e d orally. It was n e i t h e r necessa ry nor 
usua l for m e m b e r s of t he Conseil d'Etat and C o u r t of C a s s a t i o n Bar t o 
m a k e oral submiss ions : since oral submiss ions were opt iona l u n d e r 
Art ic le 602 of the Code of C r i m i n a l P r o c e d u r e , m e m b e r s of the Conseil 
dEtat a n d C o u r t of C a s s a t i o n Bar did not even a t t e n d h e a r i n g s , save in 
the very r a r e in s t ances w h e n they wished to a d d r e s s t he cour t at hea r ings 
in which the a r g u m e n t was always highly t echn ica l and largely in
c o m p r e h e n s i b l e to t he layperson. A l t h o u g h a p p e l l a n t s to t he C o u r t of 
C a s s a t i o n could neve r the l e s s m a k e an appl ica t ion u n d e r an o r d i n a n c e of 
15 J a n u a r y 1826 for pe rmiss ion to a p p e a r in pe rson , w i thou t be ing 
r e p r e s e n t e d by a m e m b e r of the Conseil dEtat a n d C o u r t of Cassa t ion 
Bar, such appl ica t ions were very ra re ly g r a n t e d , as they w e r e of no real 
benefi t to an a p p e l l a n t lacking the r equ i s i t e knowledge of t he law 
gove rn ing appea l s to t he C o u r t of C a s s a t i o n or of t he t e c h n i q u e s used in 
such a p p e a l s . Offer ing a p p e l l a n t s t he r igh t to m a k e ora l r e p r e s e n t a t i o n s 
a t t h e h e a r i n g would the re fo re only c r e a t e an a p p e a r a n c e tha t the 
adver sa r i a l pr inciple was be ing observed , w h e r e a s t h a t pr inciple 
cons t i t u t ed a r ight t h a t was i n t e n d e d to be conc re t e a n d effective, not 
pure ly formal . Moreover , in Voisine, c i ted above, the C o u r t had 
acknowledged tha t t he special n a t u r e of the p r o c e d u r e before the C o u r t 
of C a s s a t i o n could just ify t he monopoly of the r ight to m a k e oral 
r e p r e s e n t a t i o n s be ing reserved to special is t lawyers , n o t w i t h s t a n d i n g its 
f inding of a violat ion of Art ic le 6 for t he fai lure to c o m m u n i c a t e the 
advoca te -gene ra l ' s submiss ions . Indeed , in Reinhardt and Slimane-Ka'id 
( j u d g m e n t of 31 M a r c h 1998, Reports 1998-11, p. 666, § 106) t he C o u r t had 
said t h a t t he p rac t i ce c u r r e n t l y used , w h e r e b y advoca te s -gene ra l in formed 
the p a r t i e s ' lawyers pr ior to t h e h e a r i n g of t he t e n o r of t he i r submiss ions 
a n d the p a r t i e s ' lawyers were en t i t l ed in cases w h e r e t h e r e was an oral 
h e a r i n g to reply to t h e m , afforded the p a r t i e s an o p p o r t u n i t y of appr i s ing 
t h e m s e l v e s of t he advoca t e -gene ra l ' s submiss ions and of c o m m e n t i n g 
on t h e m in a sa t i s fac tory m a n n e r . In the G o v e r n m e n t ' s submiss ion , only 
a p rac t i ce of t h a t type could g u a r a n t e e an effective d e b a t e . Inc identa l ly , 
s ta t i s t ica l d a t a for the yea r 2000 clearly showed t h a t unass i s t ed appe l l an t s 
were four t imes less likely to be successful in a n appea l to the C o u r t 
of C a s s a t i o n t h a n p a r t i e s ass is ted by a m e m b e r of the Conseil dEtat 
and C o u r t of C a s s a t i o n Bar . T h a t was a ref lect ion of t he difficulty 
expe r i enced by u n r e p r e s e n t e d a p p e l l a n t s in f o r m u l a t i n g valid points 
ol law. 

38. T h e G o v e r n m e n t a d d e d t h a t it was always open to a convicted 
appe l l an t to ob ta in ass i s t ance from a m e m b e r of the Conseil dEtat and 
C o u r t of C a s s a t i o n Bar in o r d e r to t ake pa r t in t he ora l s t age of the 
p roceed ings before t he C r i m i n a l Division, as t he l a t t e r o p e r a t e d a 
pa r t i cu la r ly l iberal legal-aid s c h e m e . At t he m a t e r i a l t ime , it was t he 
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prac t i ce sys temat ica l ly to g r a n t provisional legal aid in c r imina l cases to 
convic ted pe r sons who had lodged an appea l to the C o u r t of Cas sa t i on . 
T h a t prac t ice had now b e e n a b a n d o n e d save in excep t iona l cases , 
bu t legal-aid app l i ca t ions were dea l t wi th very rapidly. Accordingly, 
a p p e l l a n t s who , like the app l i c an t s , dec ided not to be r e p r e s e n t e d by a 
m e m b e r of t he Conseil d'Etal a n d C o u r t of C a s s a t i o n Bar , e i t he r chosen by 
t h e m or ass igned by the legal-aid office, de l ibe ra t e ly chose t he w r i t t e n 
p r o c e d u r e r a t h e r t h a n a different p r o c e d u r e offering the a d v a n t a g e s of 
ass i s t ance by a m e m b e r of the Conseil dEtat and C o u r t of C a s s a t i o n Bar. 
In the in s t an t case , t he app l i can t s h a d h a d at t he i r d isposal all t he 
in fo rma t ion they n e e d e d to t ake t he i r decis ion: M r Mef t ah had been 
advised by a c i t izens advice b u r e a u , a n d M r Adoud and M r Bosoni by 
the i r lawyer, who had also ac ted for M r Vois ine . 

39. Last ly, as r ega rds the p roceed ings t a k e n as a whole , t he Gove rn 
m e n t cons idered tha t the app l ica t ions were mani fes t ly un founded when 
t h e e n t i r e p roceed ings before t he d o m e s t i c legal o r d e r and the role 
played by the C o u r t of C a s s a t i o n were t a k e n in to accoun t (see Brualla 
Gomez de la Torre v. Spain, j udgmen t of 19 D e c e m b e r 1997, Reports 
I997-VI1I). In the i n s t an t case , the t h r e e app l i can t s had h a d a fair 
h e a r i n g before t he tr ial a n d appea l cour t s and the i r g r o u n d s of appea l 
had been duly e x a m i n e d by the C o u r t o f C a s s a t i o n . T h e G o v e r n m e n t 
no ted fu r the r tha t the Conven t i on ins t i tu t ions had dec l a r ed inadmiss ib le 
a n u m b e r of compla in t s m a d e by the app l i can t s t h a t h a d previously been 
d i s m i s s e d bv l he ( l o u t I of ( Missal i o n . 

B . T h e C o u r t ' s a s s e s s m e n t 

1. The fact that the applicants had no opportunity of making oral 
representations at the hearing before the Court of Cassation 

40. As r e g a r d s t h e issue w h e t h e r t he app l i can t s w e r e en t i t l ed to dec ide 
to conduct the i r own defence or to e n t r u s t it to a lawyer who to the i r 
knowledge was not a m e m b e r of t he Conseil dEtat and C o u r t of C a s s a t i o n 
Bar , t he G o v e r n m e n t s u b m i t t e d t h a t such a r igh t should not e x t e n d to 
those s t ages of t h e p roceed ings which, like a n a p p e a l to the C o u r t of 
C a s s a t i o n , did not conce rn the d e t e r m i n a t i o n of the c h a r g e . 

T h e C o u r t r e i t e r a t e s t h a t t he g u a r a n t e e s c o n t a i n e d in p a r a g r a p h 3 of 
Art ic le 6 a r e specific a spec t s of the g e n e r a l concept of a fair t r ia l set forth 
in p a r a g r a p h 1. T h e var ious r igh ts of which a non-exhaus t ive list a p p e a r s 
in p a r a g r a p h 3 reflect c e r t a i n of the aspec t s of the not ion of a fair t r ial 
in c r imina l p roceed ings (see, a m o n g o t h e r a u t h o r i t i e s , Unterpertinger 
v. Austria, j u d g m e n t of 24 N o v e m b e r 1986, Ser ies A no. 110, p . 14, § 29, 
a n d Granger v. the United Kingdom, j u d g m e n t of 28 M a r c h 1990, Series A 
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no. 1 74, p . 1 7, § 43) . W h e n compl i ance wi th p a r a g r a p h 3 is be ing reviewed, 
its basic pu rpose m u s t not be forgo t ten nor m u s t it be severed from its 
roo ts (see Artico v. Italy, j u d g m e n t of 13 M a y 1980, Ser ies A no. 37, p . 15, 
§ 32) . T h e C o u r t the re fo re cons iders compla in t s u n d e r Art ic le 6 § 3 u n d e r 
those two provisions t a k e n t o g e t h e r (see, a m o n g m a n y o t h e r a u t h o r i t i e s , 
t he following j u d g m e n t s : Delta v. France, 19 D e c e m b e r 1990, Ser ies A 
no. 191-A,p . 15, § 34; Vacherv. France, 1 7 D e c e m b e r 1996, Reports 1996-VI, 
p. 2147, § 22; Melin r. France, 2 2 J u n e 1993, Ser ies A no. 261-A, p . 11, § 21 ; 
and Foucher, ci ted above, p . 464, § 30) . 

F u r t h e r m o r e , as a "c r imina l c h a r g e " is an a u t o n o m o u s not ion , the 
C o u r t is not bound by t h e classif icat ions in d o m e s t i c law, which have only 
re la t ive value (see, a m o n g o t h e r a u t h o r i t i e s , the following j u d g m e n t s : 
Ozturk v. Germany, 21 F e b r u a r y 1984, Series A no. 73, pp . 17-18, §§ 49-50; 
Bendenoun v. France, 24 F e b r u a r y 1994, Ser ies A no. 284, p . 20, § 47; and 
Malige v. France, 23 S e p t e m b e r 1998, Reports 1998-VII, p . 2935 , § 34). T h e 
C o u r t cons iders t h a t t he C o u r t of C a s s a t i o n p r o c e d u r e is a s t age in the 
F r e n c h c r imina l p roceed ings which m a y have r epe rcuss ions upon the 
convict ion or t he s e n t e n c i n g of a pe r son by lower c o u r t s , enab l ing any 
e r r o r of law c o m m i t t e d by a lower cour t to be co r rec ted , a m a t t e r which 
may have a ser ious i m p a c t u p o n the d e t e r m i n a t i o n of a c r imina l cha rge . 

C o n s e q u e n t l y , the app l i can t s c a n n o t be depr ived of t he r ight to benefit 
from the g u a r a n t e e s of p a r a g r a p h 3 of Ar t ic le 6 on the g r o u n d t h a t , for the 
p u r p o s e s of t he i r appea l to t h e C o u r t of C a s s a t i o n , they were cons idered 
by F r e n c h law to be "convic ted p e r s o n s " a n d no longer "persons cha rged 
wi th a c r imina l offence". 

4 1 . T h e C o u r t also r e i t e r a t e s t h a t Art ic le 6 of t he C o n v e n t i o n does not 
compe l the C o n t r a c t i n g S t a t e s to set up cour t s of appea l or of cassa t ion. 
T h e m a n n e r in which Art ic le 6 § 1 appl ies to cour t s of appea l or of 
cassa t ion d e p e n d s on the special f ea tu re s of the p roceed ings conce rned 
and accoun t m u s t be t a k e n of the e n t i r e t y of the p roceed ings conduc ted 
in the d o m e s t i c legal o r d e r a n d the C o u r t of C a s s a t i o n ' s role in t h e m . 
Given the special n a t u r e of t he C o u r t of C a s s a t i o n ' s role , wh ich is l imited 
to reviewing w h e t h e r t he law has b e e n cor rec t ly app l ied , t he C o u r t is able 
to accept t h a t t he p r o c e d u r e followed in t he C o u r t of C a s s a t i o n m a y be 
m o r e formal (see the following j u d g m e n t s : Levages Prestations Services 
v. France, 23 O c t o b e r 1996, Reports 1996-V, pp . 1544-45, §§ 45-48; K.D.B. 
v. the Netherlands, 27 M a r c h 1998, Reports 1998-11, p. 630, § 38 ; a n d Brualla 
Gomez de la Torre, c i ted above , p . 2956, § 37) . 

T h e C o u r t has held on a n u m b e r of occasions t h a t , provided tha t t he re 
has been a public h e a r i n g at first i n s t ance , t he absence of publ ic hea r ings 
a t second or th i rd in s t ance m a y be jus t i f ied by the special f ea tu re s of the 
p roceed ings a t issue. T h u s , p roceed ings for leave to appea l or p roceed ings 
involving only ques t i ons of law, as opposed to ques t i ons of fact, may 
comply wi th t he r e q u i r e m e n t s of Art ic le 6 even w h e r e the appe l l an t 
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was not given a n o p p o r t u n i t y of be ing h e a r d in pe r son by t h e appea l 
or cassa t ion cour t (see t he following j u d g m e n t s : Sutter v. Switzerland, 
22 F e b r u a r y 1984, Ser ies A no. 74, p . 13, § 30; Monnell and Morris v. the 
United Kingdom, 2 M a r c h 1987, Ser ies A no. 115, p. 22, § 58; Ekbatani 
v. Sweden, 26 M a y 1988, Series A no. 134, p . 14, § 3 1 ; Kamasinski v. Austria, 
19 D e c e m b e r 1989, Ser ies A no. 168, pp . 44-45, § 106; a n d Bulut v. Austria, 
22 F e b r u a r y 1996, Reports 1996-11, p . 358 , § 41) . 

42. T h e special f ea tu res of t he p rocedure before t he C r i m i n a l Division 
of the C o u r t of Cassa t ion mus t therefore be t a k e n into account in 
d e t e r m i n i n g w h e t h e r the app l i can t s ' r ight to a fair t r ial was infr inged (see 
Kamasinski, ci ted above, pp . 44-45, § 106). U n d e r F r e n c h law, the C o u r t of 
Cassa t ion car r ies out supervis ion which is l imi ted to compl iance with the 
law, inc luding jur i sd ic t iona l and p rocedura l ru les , to the exclusion of any 
e x a m i n a t i o n of the facts in the strict sense , such e x a m i n a t i o n be ing wi thin 
t he sole province of the cour t s below. Save for except ions , the p r o c e d u r e 
before the C o u r t of Cassa t ion is essent ia l ly wr i t t en , t h a t rule applying also 
w h e n a pa r ty is r e p r e s e n t e d by a m e m b e r of the Conseil d'Etat a n d C o u r t of 
Cassa t ion Bar . M e m b e r s of the Conseil dEtat and C o u r t of C a s s a t i o n B a r do 
not enjoy an abso lu te r ight to m a k e ora l observa t ions : any m e m b e r wishing 
to do so at the h e a r i n g mus t first con tac t the P res iden t of t he C r i m i n a l 
Division in o rde r to inform h im or he r of the poin ts of law which they 
in tend to ra ise a n d to d e t e r m i n e by a g r e e m e n t the a r r a n g e m e n t s u n d e r 
which they will be allowed to do so (see p a r a g r a p h 31 above) . 

43 . In t he p r e s e n t case , t he C o u r t no tes t h a t the appea l s to the C o u r t 
of C a s s a t i o n were lodged af ter the a p p l i c a n t s ' a r g u m e n t s had b e e n 
e x a m i n e d by bo th t he t r ia l cou r t s and the cour t s of a p p e a l , which had 
had full j u r i sd i c t ion and , in compl i ance wi th the rules laid down by 
Art ic le 6, had he ld hea r ings a t which the app l i can t s or t he i r lawyer had 
a p p e a r e d and p r e s e n t e d t he i r case . 

44. As r e g a r d s the r ight for a p p e l l a n t s in t he C o u r t of C a s s a t i o n to 
m a k e oral r e p r e s e n t a t i o n s a t t he hea r ing , it should be n o t e d t h a t any 
legal a r g u m e n t a t a h e a r i n g before t he C r i m i n a l Division of t he C o u r t of 
C a s s a t i o n will be pa r t i cu la r ly technica l a n d conce rn only poin ts of law (see 
p a r a g r a p h 24 above) , as no fu r the r submiss ions m a y be m a d e on the facts 
beyond the cour t of a p p e a l s t a g e , un less t h e case is r e m i t t e d by the C o u r t 
of C a s s a t i o n . T h u s , in t he C o u r t ' s view, it would be undu ly formal is t ic to 
i n t e r p r e t t he p r o c e d u r a l r e q u i r e m e n t s as m e a n i n g t h a t t he app l i can t s 
should have been p e r m i t t e d to m a k e oral r e p r e s e n t a t i o n s a t t h e h e a r i n g 
before t h e C o u r t of C a s s a t i o n . It is c lear t h a t , in add i t ion to en ta i l ing 
a risk of nega t ive r epe rcus s ions in t e r m s of inc reased l i t iga t ion , such an 
a p p r o a c h would not assist in resolving issues t h a t a r e essent ia l ly in w r i t t e n 
form and technica l , and largely inaccess ible to s o m e o n e w i t h o u t legal 
t r a i n i n g (see Pham Hoang v. France, j u d g m e n t of 25 S e p t e m b e r 1992, 
Ser ies A no 243, p . 23, § 4 0 ) . 
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45. Admi t t ed ly , t he a im of M r Adoud a n d M r Bosoni is above all to 
cha l l enge t he monopoly enjoyed by m e m b e r s of the Conseil d'Elat and 
C o u r t of C a s s a t i o n Bar , a monopoly t h e G o v e r n m e n t cons ide r to be 
jus t i f ied by the special n a t u r e of t he p roceed ings in ques t i on . 

T h e C o u r t r e i t e r a t e s t h a t t he r ight for everyone c h a r g e d wi th a 
c r imina l offence to be de fended by counsel of his own choos ing (see 
Pakelli v. Germany, j u d g m e n t of 25 Apri l 1983, Ser ies A no. 64, p . 15, § 31) 
c a n n o t be cons ide red to be abso lu te and , consec[uently the na t iona l cour t s 
m a y over r ide tha t pe r son ' s choice w h e n the re a re r e l evan t a n d sufficient 
g r o u n d s for ho ld ing tha t th is is necessary in t he i n t e r e s t s of jus t ice (see 
Croissant, c i ted above, p . 33 , § 29). 

F u r t h e r m o r e , accoun t m u s t be t a k e n of Direc t ive 9 8 / 5 / E C of the 
E u r o p e a n P a r l i a m e n t and of t he Counc i l of 16 F e b r u a r y 1998 and to the 
case- law of t h e C o u r t of J u s t i c e of t he E u r o p e a n C o m m u n i t i e s on tha t 
d i rec t ive , which provides t h a t in o r d e r to e n s u r e the s m o o t h ope ra t i on of 
t h e j u s t i c e sys t em, m e m b e r S t a t e s m a y lay d o w n specific ru les for access to 
s u p r e m e cou r t s , such as t he use of special is t lawyers (see p a r a g r a p h 32 
above) . 

In any even t , like lawyers from the o rd ina ry ba r , m e m b e r s of t he Conseil 
d'Etat a n d C o u r t of C a s s a t i o n Bar a r e m e m b e r s of a r e g u l a t e d legal 
profession who a r e i n d e p e n d e n t of the cour t s . L i t igan t s a r e the re fo re at 
l iberty to choose the i r counsel as a p p r o p r i a t e from a m o n g the m e m b e r s of 
one or o t h e r of those b a r s . 

46. T h e C o u r t no tes in pass ing tha t the F r e n c h sys tem offers l i t igan ts 
a choice: n a m e l y w h e t h e r or not to be r e p r e s e n t e d by a m e m b e r of the 
Conseil dElat a n d C o u r t of C a s s a t i o n Bar . But even in t he fo rmer case the 
wr i t t en submiss ions crystal l ise all the a r g u m e n t s aga ins t the i m p u g n e d 
decision. O r a l submiss ions a r e op t iona l , u n d e r Art ic le 602 of t he Code of 
C r i m i n a l P r o c e d u r e , and , in p rac t i ce , m e m b e r s of t he Conseil dEtat a n d 
C o u r t of C a s s a t i o n Bar do not a t t e n d h e a r i n g s , save in very r a r e cases 
(see p a r a g r a p h 37 above) . It has to be acknowledged t h a t some High 
C o n t r a c t i n g P a r t i e s to the C o n v e n t i o n o p e r a t e a s imi la r sys tem, w h e r e a s 
o t h e r s r e q u i r e a p p e l l a n t s to be r e p r e s e n t e d by a lawyer. In t he C o u r t ' s 
view, such an opt ion is u n d o u b t e d l y sufficient to jus t i fy a difference in 
p r o c e d u r e , since w h e t h e r or not t he a p p e l l a n t is r e p r e s e n t e d d e p e n d s 
not on a ru le of a u t o m a t i c app l ica t ion bu t on the a p p e l l a n t ' s own choice. 
Self-evidcntly, t he fact t h a t the a p p e l l a n t h a s m a d e t h a t choice and, 
consequen t ly , waived the a d v a n t a g e s to be ga ined from having the 
ass i s tance of a m e m b e r of t he Conseil d'Etat a n d C o u r t of C a s s a t i o n Bar, 
mus t be es tab l i shed in an unequivoca l m a n n e r (see Colozza v. Italy, 
j u d g m e n t of 12 F e b r u a r y 1985, Ser ies A no. 89, pp . 14-15, § 28) . T h e 
C o u r t cons ide r s t h a t F r e n c h law affords sufficient g u a r a n t e e s in tha t 
connec t ion . In any event , M r Adoud and M r Bosoni w e r e ass i s ted by a 
m e m b e r of t he o rd ina ry ba r who was fully c o m p e t e n t to inform t h e m of 
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the c o n s e q u e n c e s of t he i r choice which, in t he c i r c u m s t a n c e s of t he in s t an t 
case , was the re fo re freely m a d e a n d conscious . T h e s a m e app l ies t o 
M r Mef t ah , w h o was advised by a c i t izens advice b u r e a u d u r i n g the 
p roceed ings before t he d o m e s t i c cou r t s . 

47. C o n s e q u e n t l y , in t he light of t he foregoing, it is c lear t h a t t he 
special n a t u r e of p roceed ings before t h e C o u r t of C a s s a t i o n , cons ide red 
as a whole , m a y just i fy special is t lawyers be ing reserved a monopoly on 
m a k i n g ora l r e p r e s e n t a t i o n s (see Voisine, c i ted above, § 33) a n d t h a t 
such a r e se rva t ion does not deny app l i can t s a r e a sonab l e o p p o r t u n i t y 
to p r e s e n t the i r cases u n d e r condi t ions t h a t do not place t h e m a t a 
s u b s t a n t i a l d i s a d v a n t a g e (see , mutatis mutandis, Dombo Beheer B.V. v. the 
Netherlands, j u d g m e n t of 27 O c t o b e r 1993, Ser ies A no. 274, p. 19, 
§ 33) . 

In conclus ion, hav ing r ega rd to t he C o u r t of C a s s a t i o n ' s role and to t he 
p roceed ings t a k e n as a whole , the C o u r t cons iders t h a t t he fact t h a t t h e 
app l i can t s were not given an o p p o r t u n i t y to p lead t he i r cases orally, e i t he r 
in pe r son or t h r o u g h a m e m b e r of the o rd ina ry ba r , did not infr inge the i r 
r ight to a fair t r ia l wi th in t he m e a n i n g of Art ic le 6. 

48. C o n s e q u e n t l y , t h e r e h a s been no viola t ion of Ar t ic le 6 §§ 1 a n d 3 (c) 
of t he Conven t i on on tha t accoun t . 

2. The failure to communicate to the applicants the tenor of the advocate-
general's submissions and the lack of any opportunity to reply to them in 
writing 

49. Since t h e p r o c e d u r e before the C o u r t of C a s s a t i o n is essent ia l ly 
wr i t t en , the C o u r t cons iders t h a t t he appl icab le rules for e n s u r i n g 
adver sa r i a l process a r e those set out in Reinhardt and Slimane-Kaid, c i ted 
above, in which it has a l r eady had occasion to e x a m i n e a compla in t of a 
fai lure to c o m m u n i c a t e the submiss ions of the advoca te -gene ra l to an 
appe l l an t in t he C r i m i n a l Division of the C o u r t of Cas sa t i on . In t h a t 
case , the C o u r t s t a t e d as follows (p. 666, §§ 106-07): 

"106. T h e fact that the a d v o c a t e - g e n e r a l ' s s u b m i s s i o n s w e r e not c o m m u n i c a t e d to 
the app l i cants is l ikewise q u e s t i o n a b l e . 

A d m i t t e d l y , current pract ice is for the a d v o c a t e - g e n e r a l to inform the par t i e s ' 

lawyers no later than the day p r e c e d i n g the h e a r i n g o f the tenor of his s u b m i s s i o n s 

and in c a s e s w h e r e , at the reques t of the lawyers , there is an oral hear ing , they arc 

ent i t l ed to reply to his s u b m i s s i o n s oral ly and by a note sent to the court in 

de l ibera t ions ... In the light of the fact that only q u e s t i o n s of pure law are argued 

before the Court of C a s s a t i o n and that the part ies arc r e p r e s e n t e d in that court by 

highly spec ia l i s ed lawyers , that pract ice affords p a r t i e s a n o p p o r t u n i t y o f appr i s ing 

t h e m s e l v e s of the a d v o c a t e - g e n e r a l ' s s u b m i s s i o n s and c o m m e n t i n g on t h e m in a 

sat i s factory m a n n e r . It has not , however , b e e n s h o w n that such a pract ice e x i s t e d at 

the mater ia l l i m e . 
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107. C o n s e q u e n t l y , regard b e i n g had to the c i r c u m s t a n c e s referred to above , there 

has b e e n a v io lat ion of Art ic le 6 § I." 

50. T h e C o u r t has also dea l t wi th t he case of an app l ican t who chose to 
de fend h imsel f in p e r s o n w i t h o u t r e p r e s e n t a t i o n by a m e m b e r of the 
Conseil dEtat and C o u r t of C a s s a t i o n Bar (see Voisine, c i ted above) . In 
such c i r c u m s t a n c e s , t he appl ican t does not benefi t from the prac t ice -
rese rved to m e m b e r s of the Conseil dEtat a n d C o u r t of C a s s a t i o n Bar -
which the C o u r t no ted "afford[ed] pa r t i e s an o p p o r t u n i t y of appr i s ing 
t hemse lves of the advoca te -gene ra l ' s submiss ions and c o m m e n t i n g on 
t h e m in a sa t i s fac tory m a n n e r " (see Reinhardt and Slimane-Kaid, c i ted 
above, ibid.) . 

51 . T h e r ight to adversa r i a l process for the pu rposes of Art ic le 6 § l , a s 
i n t e r p r e t e d by the case-law, " m e a n s in pr inciple t he opj:>ort un i ty for the 
p a r t i e s to a c r imina l or civil t r ia l to have knowledge of a n d c o m m e n t on 
all evidence adduced or obse rva t ions filed, even by an i n d e p e n d e n t 
m e m b e r of t he na t i ona l legal service , wi th a view to inf luenc ing the 
cour t ' s dec is ion" (see, as an a u t h o r i t y in c r imina l p r o c e e d i n g s , / . / , v. the 
Netherlands, j u d g m e n t of 27 M a r c h 1998, Reports 1998-11, p . 613, § 43 in fine). 

In the p resen t case, the appl ican ts did not have access to t he advocate-
genera l ' s submiss ions . Accordingly, r e g a r d be ing had to "what was a t s t ake 
for the appl icant [s] in t he proceedings and to the n a t u r e of the advisory 
opinion of the advoca te -genera l , t h e fact t h a t it was imjDossible for t h e 
a p p l i c a n t s ] to reply to it before the [Cour t of Cassa t ion d ismissed the i r 
appeals ] infringed [ their] r ight to adversa r ia l p roceed ings" (ibid.). 

Whi le it is t r u e t h a t the app l i can t s did not apply for legal aid to enab le 
t h e m to be r e p r e s e n t e d by special is t lawyers , t h a t did not m e a n tha t they 
waived the r ight to the g u a r a n t e e s of adver sa r i a l process (see Voisine, c i ted 
above, § 32) . 

T h e C o u r t no tes t h a t in t he i n s t a n t case t he app l i can t s w e r e unab le to 
es tabl i sh the t eno r of the advoca t e -gene ra l ' s submiss ions before the 
h e a r i n g in the C o u r t of C a s s a t i o n and , consequen t ly , were unab le to 
reply t h e r e t o by a no te to t he cour t in de l ibe ra t i ons (see , mutatis mutandis, 
Frette v. France, no. 36515/97 , § 50, E C H R 2002-1), w h e r e a s they were 
en t i t l ed to lodge before t he h e a r i n g a p l ead ing b e a r i n g the i r s i g n a t u r e 
(see p a r a g r a p h 24 above) . In add i t i on , not if icat ion of the t e n o r of t he 
advoca te -gene ra l ' s submiss ions may prove des i r ab le to assist a p p e l l a n t s 
in the C o u r t of C a s s a t i o n to d e t e r m i n e the i r p rocedu ra l op t ions . 

52. T h u s , t h e r e has been a viola t ion of Art ic le 6 § 1 of the Conven t i on 
in t he i n s t an t case owing to t he fai lure to e n s u r e t h a t the app l i c an t s ' 
cases before the C o u r t of C a s s a t i o n were e x a m i n e d fairly t h r o u g h 
adve r sa r i a l process , which r e q u i r e d t h a t the t eno r of t he advoca te -
g e n e r a l ' s submiss ions should be c o m m u n i c a t e d and the app l i can t s given 
an o p p o r t u n i t y to reply in w r i t i n g to t h e m . 
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II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

53. Art ic le 41 of the C o n v e n t i o n provides : 

"If the Court finds that there has been a v iolat ion of the C o n v e n t i o n or the Protocols 
t h e r e t o , and if the internal law of the H i g h C o n t r a c t i n g Party c o n c e r n e d a l lows only 
partial reparat ion to be m a d e , the Court shal l , if necessary , afford j u s t sa t i s fac t ion to 
the injured party." 

A. D a m a g e 

54. M r Mef t ah m a i n t a i n e d tha t he had s u s t a i n e d s u b s t a n t i a l non-
p e c u n i a r y d a m a g e . H e sought p a y m e n t of t he s u m of 50,000 F r e n c h 
francs (FRF) , t ha t is to say 7,622.45 eu ros ( E U R ) , u n d e r tha t head . 

55 . T h e G o v e r n m e n t did not express a view. 
56. T h e C o u r t canno t specu la t e on what would have been the o u t c o m e 

had the p roceed ings in t h e C o u r t of C a s s a t i o n p roceeded as t h e app l i can t 
had wished. It t he re fo re d i smisses th is head of c la im. 

B. C o s t s a n d e x p e n s e s 

57. M r Mef tah c l a imed F R F 34,664 for t he costs and expenses he had 
i ncu r r ed before the d o m e s t i c cou r t s . T h a t s u m inc luded F R F 4,203 
incu r r ed before the C o u r t of C a s s a t i o n and an a m o u n t of F R F 11,965, 
be ing the fine a n d the fixed fee he had paid p u r s u a n t to t he cour t o rde r , 
for which he sought c o m p e n s a t i o n . H e also c l a imed F R F 1,500 in respec t 
of t he m e m o r i a l he had lodged wi th the C o u r t . M r Mef t ah ' s c la im 
the re fo re c a m e to a to ta l of F R F 36,164, t h a t is E U R 5,513.17. 

58. M r Adoud and M r Bosoni each c la imed a sum of F R F 20,000, t ha t is 
E U R 3,048.98. 

59. T h e G o v e r n m e n t did not express a view. 
60. As to Mr Mef t ah ' s c l a ims , t he C o u r t no tes , firstly, t ha t 

t he compla in t t ha t has b e e n uphe ld conce rns a specific point of the 
p r o c e d u r e before t he C o u r t of C a s s a t i o n and , secondly, t ha t t h e r e can be 
no q u e s t i o n of his be ing r e i m b u r s e d the c r imina l fine or a t t e n d a n t costs 
(see p a r a g r a p h 56 above) . F u r t h e r m o r e , it no te s t h a t a l t h o u g h he m u s t 
necessar i ly have incu r red c e r t a i n costs , M r Mef t ah r e p r e s e n t e d h imsel f 
before t he C o u r t , as he had done in t he p roceed ings before t he C o u r t of 
C a s s a t i o n , w i thou t t he a s s i s t ance of a lawyer a d m i t t e d to p rac t i ce in t he 
ju r i sd ic t ion of any of the H igh C o n t r a c t i n g Pa r t i e s to the Conven t i on . 

Rul ing on an equ i t ab l e basis , as r e q u i r e d by Art ic le 41 of t he 
C o n v e n t i o n , the C o u r t a w a r d s M r Mef tah E U R 500 and , in view of the 
w r i t t e n and ora l submiss ions which, desp i t e t he lack of any vouchers 
s u p p o r t i n g the i r c la im, h a d c lear ly b e e n m a d e by t he i r lawyer, E U R 3,000 
to M r Adoud a n d E U R 3,000 to M r Bosoni . 
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C. D e f a u l t i n t e r e s t 

61 . T h e C o u r t cons iders tha t t he defau l t i n t e re s t r a t e should reflect 
the choice of the e u r o as the re fe rence cu r r ency . It cons iders it 
a p p r o p r i a t e to t ake as t he g e n e r a l ru le t h a t t h e r a t e of t h e defau l t 
in te res t to be paid on o u t s t a n d i n g a m o u n t s expressed in euros should be 
based on the m a r g i n a l l end ing r a t e of t h e E u r o p e a n C e n t r a l Bank to 
which should be added t h r e e p e r c e n t a g e po in t s . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by s ix teen votes to one t h a t t h e r e has been no violat ion of Art ic le 6 
§§ 1 or 3 (c) of the C o n v e n t i o n as r e g a r d s the fact t ha t it was impossible 
for the app l i can t s to m a k e oral r e p r e s e n t a t i o n s to t he C o u r t of 
C a s s a t i o n at t he h e a r i n g ; 

2. Holds by twelve votes to five t h a t t h e r e has been a violat ion of Art icle 6 
§ 1 of t he Conven t i on on account of the fact t h a t t h e t e n o r of the 
advoca t e -gene ra l ' s submiss ions was not c o m m u n i c a t e d to the 
app l i can t s and they were u n a b l e to reply to those submiss ions in 
wr i t i ng ; 

3. Holds u n a n i m o u s l y t h a t t he f inding of a viola t ion cons t i t u t e s in itself 
sufficient j u s t sa t is fact ion for t h e non -pecun ia ry d a m a g e s u s t a i n e d by 
the a p p l i c a n t s ; 

4. Holds u n a n i m o u s l y 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t s , wi th in t h r ee 
m o n t h s , t he following a m o u n t s : M r Mef t ah E U R 500 (five h u n d r e d 
eu ros ) , M r Adoud E U R 3,000 ( th ree t h o u s a n d euros) and M r Bosoni 
E U R 3,000 ( th ree t h o u s a n d euros) in r e spec t of costs and expenses , 
plus any t ax t h a t m a y be c h a r g e a b l e ; 
(b) t h a t s imple i n t e r e s t at a r a t e equa l to the m a r g i n a l l end ing r a t e 
of t he E u r o p e a n C e n t r a l Bank plus t h r e e p e r c e n t a g e po in t s shal l be 
payable from the expiry of t h e a b o v e - m e n t i o n e d t h r e e m o n t h s unt i l 
s e t t l e m e n t a t t he r a t e s appl icab le d u r i n g the defaul t pe r iod ; 

5. Dismisses u n a n i m o u s l y t he r e m a i n d e r of the app l i can t ' s c la im for j u s t 
sa t i s fac t ion . 

D o n e in Engl ish and in F rench , a n d notif ied in wr i t i ng on 2 6 J u l y 2002, 
p u r s u a n t to Ru le 77 §§ 2 a n d 3 of the Rules of C o u r t . 

Luz ius WlEDHABER 
P re s iden t 

Pau l MAHONEY 
R e g i s t r a r 
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In acco rdance wi th Art ic le 45 § 2 of t he Conven t i on and Rule 74 § 2 of 
t he R u l e s of C o u r t , t he following s e p a r a t e opin ions a r c a n n e x e d to this 
j u d g m e n t : 

(a) c o n c u r r i n g opinion of M r Lo renzcn joined by M r H e d i g a n ; 
(b) par t ly d i s s en t i ng opinion of M r C o s t a j o i n e d by M r W i l d h a b e r , 

M r Caflisch and M r Baka ; 
(c) pa r t ly d i s s e n t i n g opin ion of M r Louca ides ; 
(d) par t ly d i s s en t i ng opinion of M r Zagrebe l sky . 

L.W. 
P . J .M. 
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C O N C U R R I N G O P I N I O N O F J U D G E L O R E N Z E N 
J O I N E D B Y J U D G E H E D I G A N 

I have vo ted wi th t he major i ty in favour of f inding a v io la t ion of Art ic le 6 
§ 1 of the Conven t i on owing to the fai lure of t he C o u r t of C a s s a t i o n to 
c o m m u n i c a t e the t e n o r of t he advoca t e -gene ra l ' s submiss ions to the 
app l i can t s and give t h e m an o p p o r t u n i t y to reply in wr i t ing . Th i s finding 
is in line wi th the case- law of t he C o u r t which I can in pr inciple a g r e e to 
(see , as the most r ecen t au tho r i t y , Frette v. France, no. 36515/97 , E C H R 
2002-1). However , in the p r e s e n t case I have only voted for a violat ion 
af ter some hes i t a t i on based on t h e obse rva t ions in t h e d i s s en t i ng opinion 
of J u d g e C o s t a . 

T h e C o u r t has often genera l ly s t a t e d t h a t t he Conven t i on is i n t ended to 
g u a r a n t e e "not r i gh t s t h a t a r e t heo re t i ca l or i l lusory but r igh t s t ha t a re 
prac t ica l a n d effective" (see, a m o n g o t h e r a u t h o r i t i e s , Kreuz v. Poland, 
no. 2824-9/95, § 57, E C H R 2001-VI) . In my opin ion th is p r inc ip le should 
serve as a basis not only for an evolutive and d y n a m i c i n t e r p r e t a t i o n of 
t h e C o n v e n t i o n bu t also as a b a r r i e r to c r e a t i n g r igh t s which have no real 
s u b s t a n c e . 

Based on the in fo rma t ion in J u d g e C o s t a ' s d i s sen t ing opinion, I have 
no difficulties in accep t ing t h a t an a u t o m a t i c obl iga t ion of t he C o u r t 
of C a s s a t i o n to m a k e the advoca t e -gene ra l ' s submiss ions avai lable 
to a p p e l l a n t s in all cases will c r e a t e " s u b s t a n t i a l a n d u n n e c e s s a r y 
compl ica t ions" . T h e C o u r t has in some cases accep ted t h a t in t he sphe re 
of Art ic le 6 of the Conven t i on na t iona l a u t h o r i t i e s - d e p e n d i n g on the 
c i r c u m s t a n c e s - should have r e g a r d to t he d e m a n d s of efficiency and 
economy (see, mutatis mutandis, Schuler-Zgraggen v. Switzerland, j u d g m e n t 
of 24 J u n e 1993, Ser ies A no. 263, p . 19, § 58 , a n d Beer v. Austria, 
no. 30428/96, § 18, 6 F e b r u a r y 2001) . Even if I ag r ee t h a t such d e m a n d s 
a r e i m p o r t a n t a n d shou ld be t a k e n in to accoun t a lso by th is C o u r t , I 
c a n n o t find tha t a d m i n i s t r a t i v e compl ica t ions in t hemse lves justify not 
app ly ing the f u n d a m e n t a l pr inc ip les of adve r sa r i a l process . 

However , accord ing to t he in fo rma t ion in J u d g e C o s t a ' s d i s sen t ing 
opinion, a large pa r t of t he submiss ions of the advoca t e -gene ra l to the 
C o u r t of C a s s a t i o n is of a very s u m m a r y c h a r a c t e r , often l imi ted to a 
s t a t e m e n t t h a t he a g r e e s wi th the j u d g e r a p p o r t e u r ' s p roposa l . I fully 
s h a r e J u d g e C o s t a ' s view t h a t a r igh t t o reply to such s t a t e m e n t s would 
be very formal is t ic and wi thou t any real subs t ance - t a k i n g into account 
t h a t t he app l i can t has a l r eady had an o p p o r t u n i t y to s t a t e his opinion on 
the case in a w r i t t e n no te to the C o u r t of Cas sa t i on . I would not be able to 
find tha t the fai lure to c o m m u n i c a t e such submiss ions cons t i tu t e s a 
violat ion of t he C o n v e n t i o n . 
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U n f o r t u n a t e l y , no in fo rmat ion is avai lable in t h e p r e s e n t cases abou t 
t he c o n t e n t of t he advoca t e -gene ra l ' s submiss ions to t he Cour t of 
C a s s a t i o n and , in the absence of such in fo rmat ion , I feel bound to accept 
t h a t t he n o r m a l p r inc ip les of a n adve r sa r i a l process should have b e e n 
appl ied . Accordingly, I have voted in favour of finding a violat ion. 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E C O S T A 

J O I N E D B Y J U D G E S W I L D H A B E R , C A F L I S C H A N D B A K A 

(Translation) 

Legal r e p r e s e n t a t i o n is not compul so ry before the C r i m i n a l Division of 
t he C o u r t of Cas sa t i on . U n d e r Art ic le 6 §§ 1 a n d 3 (c) , l i t igan t s m a y 
l eg i t ima te ly be d e n i e d t he r ight to p lead the i r case oral ly (e i the r in 
pe r son or t h r o u g h a m e m b e r of an o rd ina ry b a r ) ; however , it is not 
l e g i t i m a t e for t h e m to be den ied an o p p o r t u n i t y to reply to t he advoca te -
g e n e r a l ' s submiss ions by a note to t he C o u r t of C a s s a t i o n in de l ibe ra t ions , 
owing to a fai lure to inform t h e m of t h e t eno r of those submiss ions . 

T h a t is w h a t the p r e s e n t j u d g m e n t m e a n s . I do not d i s ag ree wi th t he 
first l imb of the C o u r t ' s r e a son ing , bu t c a n n o t accept t he second ( indeed , 
t h e r e s e e m s to me to be a con t r ad i c t i on b e t w e e n the two, bu t I do not wish 
to p ress t h e po in t ) . 

O n the face of i t , however , t h e second f inding is t h e resu l t of implacab le 
j u r i s p r u d e n t i a l logic. In Reinhardt and Slimane-Ka'id v. France ( j udgmen t of 
31 M a r c h 1998, Reports of Judgments and Decisions 1998-11), which conce rned 
a case before t he C o u r t of C a s s a t i o n , a n d in Kress v. France ( [ G C ] , 
no. 39594/98 , E C H R 2001-VI) , which conce rned a case before t he Conseil 
d'Etat, t he C o u r t s t ressed the i m p o r t a n c e of e n s u r i n g t h a t t he t e n o r of t he 
submiss ions a r e c o m m u n i c a t e d and the a p p e l l a n t afforded an o p p o r t u n i t y 
t o lodge a s u p p l e m e n t a l no t e o r a n o t e to t h e cour t in de l ibe ra t i ons 
s u b s e q u e n t l y . Admi t t ed ly , the a p p l i c a n t s in those cases were r e p r e s e n t e d 
by a m e m b e r of t he Conseil d'Etat and C o u r t of C a s s a t i o n Bar . However , 
r ecen t ly in Frette v. France (no. 36515/97 , E C H R 2002-1) t he C o u r t ru led 
tha t those r e q u i r e m e n t s appl ied also to a case in which a l i t igan t before 
t he Conseil d'Etat had e lec ted , wi th the Conseil d'Etat's pe rmis s ion , not to be 
r e p r e s e n t e d . T h e C o u r t no ted t h a t he h a d been unab le to a s c e r t a i n t he 
g e n e r a l t e n o r of t he G o v e r n m e n t C o m m i s s i o n e r ' s submiss ions a n d h a d 
the re fo re been depr ived of t he possibi l i ty of lodging a note to the court in 
de l ibe ra t i ons in reply. It held t h a t t h e r e had been a violat ion of Art ic le 6 § 1 
(ibid., § § 4 9 - 5 1 ) . 

I accep t t h a t it is t he re fo re t e m p t i n g to p u r s u e tha t line of case- law and 
to t r a n s p o s e "mechan ica l l y " t he solut ion a d o p t e d in t he case conce rn ing 
the Conseil d'Etat to the C r i m i n a l Division. 

T h e rea l i ty is, however , p e r h a p s d i f ferent . As is no ted in p a r a g r a p h 28 
of the j u d g m e n t in the p r e s e n t case , the C r i m i n a l Division a lone 
h e a r d 9,637 appea l s in 2001 (as for the Social Division, before which 
r e p r e s e n t a t i o n is not compulsory e i the r , it del ivers b e t w e e n 6,000 a n d 
7,000 j u d g m e n t s annua l ly ) . Theo re t i ca l l y at least , in all t he se cases, 
l i t igan ts m a y r e p r e s e n t t hemse lve s , ask to be in formed of t h e t eno r of 
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the advoca te -gene ra l ' s submiss ions and lodge a no te to t he court in 
de l i be ra t i ons . However , in add i t ion t o t h e inevi tab le a n d undes i r ab le 
delays t h a t would cause in appea l s to an a l r eady o v e r b u r d e n e d s u p r e m e 
cour t (on 31 D e c e m b e r 2000 the c o m b i n e d to ta l of appea l s p e n d i n g before 
all divisions of t he C o u r t of C a s s a t i o n c a m e to 37,000!), it is difficult to 
believe t h a t a l i t igant who, accord ing to p a r a g r a p h 44 of the j u d g m e n t in 
t he in s t an t case , does not have t he technica l skills necessa ry to be 
p e r m i t t e d to m a k e ora l r e p r e s e n t a t i o n s , could m a k e effective use of t he 
no te - to - the -cour t - in -de l ibe ra t ions p rocedu re : for s o m e o n e who is not a 
special is t lawyer, a re w r i t t e n submiss ions any eas ie r to m a k e t h a n oral 
ones? 

It should also be no ted tha t t h e r e is (in genera l ) a difference in con ten t 
be tween the submiss ions of t he advoca te -genera l at t he C o u r t of C a s s a t i o n 
and those of the G o v e r n m e n t C o m m i s s i o n e r at t he Conseild'Etat. M r A r n a u d 
Lyon-Caen , a n exper t on t h e subject w h o knows b o t h c o u r t s well, expla ins 
this in his con t r ibu t ion to Melanges offerts a Pierre Drai (Dalloz, 2000, pp . 415 et 
seq . ) . T h e G o v e r n m e n t C o m m i s s i o n e r ' s submiss ions "con ta in a full a n d 
t h o r o u g h analysis , in all cases , of the factual issues a n d p rob lems of law 
a r i s i n g " (see, in add i t ion , t he example given byFrette itself, a t p a r a g r a p h 15 
of the j u d g m e n t ) , while t he advoca te -genera l ' s can be far m o r e concise: 
"It is t h u s not u n c o m m o n , pa r t i cu la r ly in t he a lmos t 6 0 % of appea l s t h a t 
a r e dea l t w i th by a c o m m i t t e e because ' an o rde r q u a s h i n g the j u d g m e n t 
a p p e a r s w a r r a n t e d ' (see Art ic le L. 131-6 of the J u d i c a t u r e Code ) , for the 
advoca te -genera l mere ly to express his a g r e e m e n t wi th the r e p o r t i n g 
judge a n d his or her draft j u d g m e n t , wi thout m a k i n g any p rope r w r i t t e n or 
ora l submiss ions" (ibid.) . If the only in format ion avai lable to l i t igants is 
" appea l to be d i smissed" or "appea l to be al lowed", it will be no easy 
m a t t e r to draf t a note to the cour t in de l ibe ra t ions wi thou t r e p e a t i n g wha t 
was said in the init ial p lead ing , a p r o c e d u r e tha t serves no useful purpose . 

It is for t h a t r ea son t h a t the f inding of a viola t ion of Art ic le 6 § 1 on 
th is poin t , which a d m i t t e d l y is defensible on a s t r ic t app l ica t ion of the 
pr inc ip les , a p p e a r s to me to be based on an undu ly formal is t ic a p p r o a c h 
a n d to seek g u a r a n t e e s which, it m u s t be said, a r e largely illusory. 

Last ly , I fear t h a t c o m p l i a n c e wi th t he C o u r t ' s j u d g m e n t , a mandatory-
obl iga t ion for the r e s p o n d e n t S t a t e u n d e r Art ic le 46 of t he Conven t ion , 
will cause s u b s t a n t i a l a n d u n n e c e s s a r y compl ica t ions . 

Not w i thou t he s i t a t i on , I have the re fore res i s ted res ign ing myself to 
c o n c u r r i n g wi th t he view of t h e vast ma jo r i ty of m y co l leagues , desp i t e 
my g rea t respec t for t h e m . 
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I fully ag r ee wi th the finding of a violat ion of Art ic le 6 § 1 in this case by 
r eason of the fact t h a t t he app l i can t s were not in formed of t he t e n o r of the 
advoca t e -gene ra l ' s submiss ions a n d were t h u s u n a b l e to reply in wr i t ing , if 
they so wished . However , I d o not sha re t he major i ty ' s view t h a t t h e fact 
t h a t the app l i can t s were not a l lowed to m a k e ora l r e p r e s e n t a t i o n s in the 
p roceed ings before t he C o u r t of C a s s a t i o n because they were not legally 
r e p r e s e n t e d by any of the p resc r ibed specialist lawyers does not a m o u n t to 
a violat ion of t he s a m e Art ic le . 

A very i m p o r t a n t p r emis s for my a p p r o a c h in th is case is t he fact t h a t 
u n d e r t he F r e n c h legal sys tem appe l l an t s before t he C r i m i n a l Division of 
the C o u r t of C a s s a t i o n a r e given the choice e i the r of be ing r e p r e s e n t e d by 
a lawyer from the p resc r ibed g r o u p of lawyers specia l is ing in cases of t h a t 
cou r t , or not be ing r e p r e s e n t e d a t all by any lawyer. It is co r rec t , a s 
po in ted out in p a r a g r a p h 46 of t he j u d g m e n t , t h a t t h e r e a r e a n u m b e r of 
High C o n t r a c t i n g P a r t i e s to the C o n v e n t i o n in which r e p r e s e n t a t i o n by 
a lawyer is compulsory for p roceed ings before a s imi lar h igh cour t . In 
t he l a t t e r case , I would have no difficulty accep t ing t h a t t he sys tem is 
c o m p a t i b l e wi th Art ic le 6 and t h a t no p rob l em of a possible b reach of this 
Art ic le ar i ses as a resu l t of not a l lowing individual a p p e l l a n t s to a d d r e s s 
t he cour t conce rned in pe r son . T h e pa r t i c ipa t ion of all the pa r t i e s in the 
p roceed ings t h r o u g h a lawyer places t h e m in a posi t ion of equa l i t y and 
secures t h e m effective p a r t i c i p a t i o n as l i t igants t h r o u g h the i r lawyers 
(see Dombo Beheer B.V. v. the Netherlands, j u d g m e n t of 27 O c t o b e r 1993, 
Ser ies A, no. 274, p . 19, § 33). However , once the sys tem accep t s tha t a 
p a r t y does not have to be legally r e p r e s e n t e d before t he C o u r t of 
C a s s a t i o n , fa i rness , in m y view, r e q u i r e s (see Dombo Beheer B.V., ibid.) 
t h a t t he sys tem place such l i t igant in the s a m e posi t ion, as far as r igh ts 
and l iber t ies a r e conce rned , as a l i t igant r e p r e s e n t e d by a lawyer. 

If a l i t igant is entitled to p a r t i c i p a t e in t he p roceed ings wi thou t a lawyer, 
I do not u n d e r s t a n d why the law should depr ive him of any r igh t s enjoyed 
by l i t igan ts who choose to have a lawyer . H e m a y de facto be in a less 
a d v a n t a g e o u s posi t ion because of his lack of legal qual i f ica t ions bu t I do 
no t see why his r igh ts m u s t be r e s t r i c t ed a n d his pa r t i c i pa t i on in 
t he p roceed ings r e n d e r e d less effective t h a n t h e o t h e r p a r t i e s t o the 
p roceed ings who a re legally r e p r e s e n t e d . 

In the case u n d e r cons ide ra t ion it a p p e a r s t h a t F r e n c h law itself does 
p lace l i t igants who choose not to be legally r e p r e s e n t e d in the s a m e 
[josition as those who a r e r e p r e s e n t e d in t he p roceed ings by a specialist 
lawyer . In p a r t i c u l a r , as r e g a r d s t h e possibil i ty of b e i n g h e a r d by the 
C o u r t of C a s s a t i o n an o r d i n a n c e of 15 J a n u a r y 1826, which is still in 
force, provides t h a t the p a r t i e s m a y be h e a r d after o b t a i n i n g the 
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pe rmiss ion of the cour t . N o d i s t inc t ion b e t w e e n pa r t i e s who a r e legally 
r e p r e s e n t e d a n d those who a r e not is m a d e in t h a t o r d i n a n c e . Yet , 
in p rac t i ce t h e C o u r t of C a s s a t i o n has , t h r o u g h its s e t t l ed case-law, 
e s t ab l i shed a g e n e r a l pr inc ip le of not a l lowing individual l i t igan t s 
who a re not legally r e p r e s e n t e d by the p resc r ibed special is t lawyers 
to pa r t i c ipa t e in the ora l h e a r i n g , r ega rd le s s of t he p a r t i c u l a r 
c i r c u m s t a n c e s of the i r case (see p a r a g r a p h s 26 and 27 of t he j u d g m e n t ) . 

It is precisely th is g e n e r a l pr inciple which was app l ied in t he a p p l i c a n t s ' 
cases t h a t , in my opinion, r e n d e r e d t he i r appea l to the C o u r t of C a s s a t i o n 
unfair , c o n t r a r y to the provis ions of Art ic le 6 of the C o n v e n t i o n . T h e 
pr inciple p r e v e n t e d t he C o u r t of Cassa t ion from exerc is ing , in 
acco rdance wi th t he above o r d i n a n c e , its d i sc re t iona ry power of dec id ing 
on the basis of t he specific re levan t facts of each case w h e t h e r app l i can t s 
should or should not be h e a r d by the cour t . T h e app l i can t s were t h u s 
depr ived of a benefi t t ha t should no rma l ly be enjoyed by every l i t igant . 

I a m not advoca t ing a r igh t for the a p p e l l a n t s to be h e a r d in pe r son by 
the C o u r t of C a s s a t i o n . I s imply suppor t t he view t h a t t he C o u r t of 
C a s s a t i o n should have exerc ised its d i scre t ion and dec ided on the facts 
w h e t h e r t he app l i can t s should have b e e n h e a r d (possibly subject to 
condi t ions) o r not . I can see t h e p o t e n t i a l p rac t ica l p r o b l e m s of h e a r i n g 
submiss ions on legal m a t t e r s from l i t igants who a r e not legally qual i f ied. 
But , on t he o t h e r hand , I c a n n o t exc lude it be ing useful in a specific case 
for the cour t to h e a r a l i t igant in pe r son , especially in re la t ion to a legal 
ques t i on tha t m a y be in te rwoven wi th the factual aspec ts of t he case or in 
r e spec t of n e w a r g u m e n t s f o r m u l a t e d in t e r m s of logic o r j u s t i c e a n d 
p r e s e n t e d oral ly to the cour t wi th its pe rmi s s ion for t he first t i m e by the 
lawyers of t he o t h e r p a r t i e s in an effort to clarify or fu r the r expla in the i r 
w r i t t e n obse rva t ions . 

In this respec t I r e p e a t the pr inciple set out in p a r a g r a p h 51 of t he 
j u d g m e n t in this case on the basis of which it was r ight ly found t h a t t he 
fai lure to provide the app l i can t s wi th t he t e n o r of t he advoca t e -gene ra l ' s 
submiss ions a m o u n t e d to a b reach of t he obl iga t ion to provide a fair 
h e a r i n g : t h e " r igh t to adver sa r i a l p roceed ings ... m e a n s in pr inc ip le t h e 
o p p o r t u n i t y for the pa r t i e s to a c r imina l or a civil t r ial to have knowledge 
of and c o m m e n t on all ev idence adduced or obse rva t ions p r e s e n t e d , even 
by a n i n d e p e n d e n t m e m b e r of the n a t i o n a l legal service, w i t h a view to 
inf luencing the cour t ' s dec is ion" (see J.J. v. the Netherlands, j u d g m e n t of 
27 M a r c h 1998, Reports of Judgments and Decisions 1998-11, p . 613 , § 43) . 

T h e fact t h a t t he app l i can t s were u n r e p r e s e n t e d canno t in my opinion 
just i fy the i r be ing depr ived of a possibil i ty of be ing h e a r d by the C o u r t 
of C a s s a t i o n , given t h e fact t h a t t h e y w e r e , in any even t , en t i t l ed 
to p a r t i c i p a t e w i thou t legal r e p r e s e n t a t i o n in t he p roceed ings , which 
themse lves r e l a t e d to legal issues , a n d were a lso en t i t l ed to p resen t to 
the cour t legal obse rva t ions s igned by t h e m in respec t of the s a m e 
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proceed ings (see p a r a g r a p h 24 of t he j u d g m e n t ) , inc lud ing observa t ions in 
reply to t he legal obse rva t ions of the advoca t e -gene ra l (see t h e j u d g m e n t 
in t he p r e s e n t case ) . 
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P A R T L Y D I S S E N T I N G O P I N I O N 
O F J U D G E Z A G R E B E L S K Y 

(Translation) 

I a g r e e wi th the C o u r t ' s decis ion t h a t the rule tha t a p p e l l a n t s who a r e 
not r e p r e s e n t e d by a m e m b e r of t h e Conseil d'Etat a n d C o u r t of C a s s a t i o n 
Bar a r e not al lowed to m a k e oral r e p r e s e n t a t i o n s at hea r i ngs before t he 
C r i m i n a l Division of t he F r e n c h C o u r t of C a s s a t i o n does not violate 
Art ic le 6 of t he Conven t i on . 

However , I have also u l t i m a t e l y c o m e to t he conclus ion t h a t t h e 
advoca t e -gene ra l ' s fai lure to c o m m u n i c a t e t h e t e n o r of his submiss ions 
does not infr inge Art ic le 6 e i t he r , even t h o u g h the app l ican t was t h u s 
den ied a n o p p o r t u n i t y to lodge a no te to t h e cou r t in de l i be ra t i ons . 

In my opin ion , the s a m e line of r e a s o n i n g could have been used to 
d ismiss bo th c o m p l a i n t s of a viola t ion of the C o n v e n t i o n if t he C o u r t had 
a d o p t e d a different a p p r o a c h . 

T h e F rench system allows appea l s to the C o u r t of C a s s a t i o n to be m a d e 
both wi th t he ass i s t ance of a lawyer, or by t he accused in pe r son . T h e 
sys tem would ind i spu tab ly be c o m p a t i b l e wi th Art ic le 6 § 3 (c) even if it 
p e r m i t t e d only the first of those p r o c e d u r e s to be used . W h a t is t he re fo re 
at issue he re is a s u m m a r y p r o c e d u r e t h a t m a y be used as an a l t e r n a t i v e to 
the p r o c e d u r e wi th legal r e p r e s e n t a t i o n which , for i ts p a r t , is wholly 
c o m p a t i b l e wi th Art ic le 6 of the Conven t i on . 

T h e p r o c e d u r e for appea l s b r o u g h t by an accused in pe r son a p p e a r s to 
be deficient in so far as the rules r e q u i r i n g adver sa r i a l process a n d the 
accused ' s pa r t i c i pa t i on at the h e a r i n g a r e conce rned . T h a t , however , does 
not in my opin ion just i fy ho ld ing tha t t h e r e has b e e n a viola t ion of t he 
C o n v e n t i o n provided t h a t t he accused ' s choice of the p r o c e d u r e wi thou t 
legal r e p r e s e n t a t i o n (which offers fewer g u a r a n t e e s u n d e r Art ic le 6 of 
t h e C o n v e n t i o n ) is free a n d in formed . 

F r e e d o m of choice, which is e n s u r e d by the availabil i ty of legal aid, is 
not at issue in the p r e s e n t case (see p a r a g r a p h 46 of t he j u d g m e n t ) . 
However , one could t ake the view tha t the advoca t e -gene ra l m u s t 
c o m m u n i c a t e the t eno r of his submiss ions to enab le t he choice to be 
m a d e in full knowledge of t he facts (see p a r a g r a p h 51 of t he j u d g m e n t ) . 
In p rac t i ce , and in this I a g r e e wi th the d i s s en t i ng opinion of J u d g e Cos t a , I 
cons ider t h a t c o m m u n i c a t i o n of t ha t i n fo rma t ion would add v i r tua l ly 
n o t h i n g to the accused ' s knowledge of t he case t h a t would assist h im or 
her w h e n a c t i n g in pe r son or, to r e t u r n to my a r g u m e n t , in m a k i n g an 
en t i re ly free a n d in fo rmed choice. 

T o m y mind , it is necessary to r eas se r t he r e t h a t even if a simplified 
p r o c e d u r e does not offer all t he g u a r a n t e e s r e q u i r e d by Art ic le 6 it will 
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not necessar i ly be con t r a ry to t lie ( lonvent ion if a n o t h e r lor m of procedure 
is avai lable u n d e r t he sys tem to the a p p e l l a n t t ha t is fully c o m p a t i b l e with 
t h e r e q u i r e m e n t s of a fair t r ial and the a p p e l l a n t is able to m a k e a free 
and informed choice be tween the two. O t h e r w i s e , we re it necessa ry for 
every a l t e r n a t i v e p r o c e d u r e to comply wi th all the r e q u i r e m e n t s of 
Ar t ic le 6, such simplif ied forms of p r o c e d u r e as t h e I t a l i an s u m m a r y 
j u d g m e n t (giudizio abbreviate)) or , a fortiori, t he p r o c e d u r e on a gui l ty plea 
would have to be r e g a r d e d as be ing c o n t r a r y to t he C o n v e n t i o n . As a 
r e su l t , p r o c e d u r e s t h a t a r e e ssen t i a l for the a d m i n i s t r a t i o n of j u s t i ce 
could no longer be used. However , t h e C o u r t has previously found the 
choice of t he s u m m a r y j u d g m e n t p r o c e d u r e in I ta ly to be c o m p a t i b l e wi th 
Art ic le 6 of t he C o n v e n t i o n (see Kwiatkowska v. Italy ( d e c ) , no. 52868/99, 
30 N o v e m b e r 2000) a n d the C o m m i s s i o n r e a c h e d a like conclus ion wi th 
r e g a r d to t he p r o c e d u r e on a gui l ty p lea (see X v. the United Kingdom, 
no . 5076 /71 , C o m m i s s i o n decision of 23 M a r c h 1972, and R.O. v. the United 
Kingdom, no . 23094/93 , C o m m i s s i o n decision of 11 M a y 1994, u n r e p o r t e d ) . 

For t he se r ea sons , I conc lude t h a t t h e r e has been no viola t ion in respect 
of e i t he r comp la in t . 
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SUMMARY1 

Access to a court - imposition of restrictions on fishing rights 

Article 6 § 1 

Access to a court - Chit proceedings - Imposition of restrictions on fishing rights - Civil rights 
and obligations - Fishing rights acquired by virtue of lease from State - General measure 
affecting individual's civil rights in substance 

Article 1 of Protocol No. 1 

Control of the use of property - Imposition of restrictions on fishing in order to protect fish stocks 
- Possessions - Fishing rights acquired by virtue of lease from State - Right not completely 
extinguished - Payment qj compensation 

The applicants are fishermen operating on the basis of leases contracted with the 
State in 1989 and subsequently renewed several times. Since 1986, the Ministry of 
Agriculture and Forestry has by a series of decrees imposed various restrictions on 
fishing in order to safeguard fish stocks. In 1991 the Supreme Administrative 
Court declined jurisdiction in an appeal by the second applicant against one of 
these decrees. In 1994, in response to the applicants' petition concerning the 1994 
decree, the Ombudsman found that the Ministry had not acted incorrectly. In 
1996 the applicants received compensation for losses sustained as a result of the 
1996 decree. A further decree was issued in 1998. The most recent lease, for the 
period 2000-04, provides that salmon fishing is allowed "in so far as prescribed in 
the ... decree on salmon fishing or other provisions". 

Held 
(1) Government's preliminary objections: The objection based on failure to 
exhaust domestic remedies was joined to the merits. As to compliance with the 
six-month time-limit, since the applicants' complaints had their source in the 
issuing of the specific decrees, they did not relate to a "continuing situation": the 
fact that an event has significant consequences over time does not mean that it has 
produced a "continuing situation". Consequently, in so far as the application 
concerned the restrictions imposed by the 1994 decree, it was lodged out of time. 
However, as the applicants were effectively complaining about the similar 
restrictions imposed by the subsequent decrees, the six-month requirement was 
met in that respect. 

1. T h i s s u m m a r y by the Reg i s t ry d o e s not b ind the C o u r t . 
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(2) Article 6 § 1: (a) Applicability: Up to the end of 1999, the applicants could 
arguably claim a "civil right" to fish salmon and salt-water trout to an extent 
exceeding the limits set out in the 1996 and 1998 decrees. Where a decree, 
decision or other measure, albeit not formally addressed to any individual natural 
or legal person, in substance affects the "civil rights" of such a person or of a group 
of persons in a similar situation, whether by reason of certain attributes peculiar to 
them or by reason of a factual situation which differentiates them from all other 
persons, Article 6 § 1 may require that the substance of the measure in question is 
capable of being challenged by before a "tribunal". In the present case, a genuine 
and serious dispute over the existence and scope of the applicants' fishing rights 
may be said to have arisen, so that Article 6 applied. On the other hand, in light of 
the explicit terms of the leases contracted in 2000, the applicants could not 
thereafter arguably claim a "right" to engage in fishing to an extent exceeding 
the limits set by law or decree. 
(b) Access to a court: The Supreme Administrative Court declined jurisdiction in 
respect of a similar decree and it had not been demonstrated that a challenge to 
the 1996 and 1998 decrees would have been any more successful. The Court was 
not convinced that the applicants were required to lodge a claim for damages to 
obtain compensation for the effects of the decrees on their livelihood. Moreover, as 
to an action for breach of contract, although the earlier leases contained no 
reservation entitling the State unilaterally to restrict the applicants' fishing 
rights, the Court had not been made aware of any precedent where a decree had 
been found to have resulted in a breach of contract in comparable circumstances. 
Neither was the Court convinced that prosecution of a civil servant would have 
been an adequate remedy, in particular as the applicants would have had to show 
that a representative of the executive had committed an illegal act or at least acted 
negligently. Finally, in so far as it might be argued that the applicants could have 
obtained access to a court by violating the decrees and awaiting prosecution, no 
one can be required to breach the law in order to have a "civil right" determined 
in accordance with Article 6. In conclusion, no remedy was available whereby the 
applicants could have obtained a court determination of the effect of the decrees 
on the contractual terms of their leases. The preliminary objection had therefore 
to be dismissed and there had been a violation of Article 6. 
Conclusion: violation (unanimously). 

( 3 ) Article 1 of Protocol No. 1: The applicants' right to engage in certain fishing in 
State-owned waters on the basis of their leases constituted a "possession" and the 
limitation of that right amounted to a control of the use of possessions. However, 
that control was justified, as it was lawful and pursued, by proportionate means, 
the legitimate general interest in protecting fish stocks. Moreover, the 
interference did not completely extinguish the applicants' right to fish salmon 
and salt-water trout in the relevant waters and they also received compensation 
for losses sustained as a result of the prohibition imposed by the 1996 decree. 
Conclusion: no violation (unanimously). 

(4) Article 1 of Protocol No. 1 taken in conjunction with Article 14 of the 
Convention: It was not established that there had been differential t reatment to 
the detriment of the applicants in their exercise of their contractual right to fish 
salmon and whitcfish in designated State-owned waters. 
Conclusion: no violation (unanimously). 
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(5) Article 13: In the light of the conclusion reached in respect of Article 6, it was 
unnecessary to examine the complaint under Article 13. 
Conclusion: not necessary to examine (unanimously). 
Article 41: The Court rejected the applicants' claim in respect of pecuniary 
damage. It made awards in respect of non-pecuniary damage and in respect of 
costs and expenses. 
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In t h e c a s e o f P o s t i a n d R a h k o v. F i n l a n d , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s ( F o u r t h Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
Sir Nicolas BRATZA, President, 
M r M. PF.LLONPÄÄ, 
M r A. PASTOR RIDRULJO, 
M r s E. PALM, 
M r R. MARUSTE, 
M r S. PAVLOVSCHI, 

M r L. GAMICKI, judges, 
and M r M . O'BOYLE, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 3 S e p t e m b e r 2002, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in a n appl ica t ion (no. 27824/95) aga ins t the 
Republ ic of F in land lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s (" the C o m m i s s i o n " ) u n d e r f o rmer Art ic le 25 of t h e Conven t i on 
for the P ro tec t ion of H u m a n R i g h t s and F u n d a m e n t a l F r e e d o m s 
(" the C o n v e n t i o n " ) by two F inn ish na t iona l s , M r M a u n o Post i and 
M r Erkk i R a h k o (" the a p p l i c a n t s " ) , on 2 J u l y 1995. 

2. T h e app l i can t s were r e p r e s e n t e d before t he C o u r t by M r M. Wuor i , 
a lawyer p rac t i s ing in Hels ink i . T h e F inn ish G o v e r n m e n t ("the 
G o v e r n m e n t " ) were r e p r e s e n t e d by t h e i r A g e n t s , M r H . Ro tk i rch , 
D i r e c t o r - G e n e r a l for Legal Affairs, a n d M r A. Kosonen , D i rec to r , both of 
t he Min i s t ry for Fore ign Affairs. 

3 . T h e app l i can t s c o m p l a i n e d , in pa r t i cu l a r , t h a t a f ishing res t r ic t ion 
imposed and m a i n t a i n e d by g o v e r n m e n t a l d e c r e e had viola ted t he i r right 
to peaceful en joyment of the i r possess ions , which a l legedly compr i sed a 
r ight to fish c e r t a i n w a t e r s . T h e y also compla ined of hav ing h a d no access 
to a t r i b u n a l , or any o t h e r effective r e m e d y , in o r d e r to cha l lenge the 
fishing res t r i c t ion . 

4. T h e appl ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to the C o n v e n t i o n c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

5. T h e app l ica t ion was a l loca ted to t he F o u r t h Sect ion of t he C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . W i t h i n t h a t Sect ion , the C h a m b e r 
tha t would cons ider t h e case (Art icle 27 § 1 of t he Conven t i on ) was 
cons t i t u t ed as provided in Rule 26 § 1. 

6. O n 10 May 2001 the C h a m b e r dec la red t he app l ica t ion admiss ib le . 
7. T h e app l i can t s a n d the G o v e r n m e n t each filed obse rva t ions on t h e 

m e r i t s (Rule 59 § 1). T h e C h a m b e r having dec ided , af ter consu l t ing the 
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p a r t i e s , t h a t no h e a r i n g on the m e r i t s was r e q u i r e d (Rule 59 § 2 in fine), 
t he p a r t i e s repl ied in wr i t i ng to each o t h e r ' s obse rva t ions . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e app l i can t s a r e f i s h e r m e n o p e r a t i n g in t h e coas ta l r eg ion of t he 
Gul f of Bo thn ia on the basis of leases c o n t r a c t e d wi th t he S t a t e in 1989 
a n d r e n e w e d in 1995 (for a fu r the r per iod end ing in 1999) as well as in 
2000 (for the per iod 2000-04). 

9. By v i r tue of sec t ion 116, subsec t ion 3, of the 1982 F i sh ing Act 
(kalastuslaki, lag om fiske 286/1982) t he Min i s t ry of Agr i cu l t u r e and 
Fo re s t ry m a y res t r i c t fishing, inter alia, if this is d e e m e d necessa ry in 
o r d e r to s a fegua rd fu ture fish s tocks . Since 1986 the Min i s t ry has 
imposed such res t r i c t ions by issuing dec rees . T h e res t r i c t ions have var ied 
to some d e g r e e as r e g a r d s the i r t i m i n g , t e r r i to r i a l scope, t he fish species 
in ques t i on and the p roh ib i t ed fishing gea r . T h e re s t r i c t ions m a y also 
e x t e n d to p r iva te w a t e r s . 

10. In 1991 M r R a h k o a n d o t h e r s cha l l enged the lawfulness of D e c r e e 
no. 684/1991 (" the 1991 D e c r e e " ) , w h e r e b y fishing wi th ce r t a in g e a r had 
been p roh ib i t ed , inter alia, in w a t e r s leased by h im. In its j u d g m e n t of 
14 J u n e 1991 the S u p r e m e A d m i n i s t r a t i v e C o u r t (korkein hallinto-oikeus, 

hogsta Jorvaltningsdomstolen) dec l ined to e x a m i n e the m e r i t s of t he a p p e a l , 
cons ide r ing t h a t it lacked ju r i sd ic t ion to cons ider t he a p p e l l a n t s ' 
d e m a n d s t h a t t he dec ree be revoked and the i m p l e m e n t a t i o n t h e r e o f 
s tayed . 

11. By D e c r e e no. 231/1994, which e n t e r e d in to force on 1 Apri l 1994 
(" the 1994 D e c r e e " ) , t he Min i s t ry p roh ib i t ed s a lmon fishing wi th c e r t a i n 
g e a r d u r i n g c e r t a i n pe r iods in t h e m a i n bas in of I he Bal t ic Sea , in t he Gulf 
of B o t h n i a a n d in t he Simojoki River . T h e res t r i c t ions c o n c e r n e d the 
fishing of sa lmon be tween c e r t a i n l a t i t udes in the open sea a n d in coas ta l 
w a t e r s as wel l as in c e r t a i n r ivers a n d t he i r e s tua r i e s , a n d e x t e n d e d to 
the fishing w a t e r s which the app l i can t s were leas ing from the S t a t e . T h e 
d e c r e e was l a t e r r epea l ed and rep laced by D e c r e e no. 258/1996 ("the 1996 
D e c r e e " ) . T h e d a t e of e n t r y in to force of t h e l a s t - m e n t i o n e d d e c r e e 
(29 Apri l 1996) was specified by D e c r e e no. 262/1996. In so far as t he 
r e s t r i c t ion conce rned the app l i can t s , it was m a i n t a i n e d on subs tan t i a l ly 
s imi la r t e r m s by D e c r e e no. 266 /1998 , which e n t e r e d in to force on 
16 April 1998 (" the 1998 D e c r e e " ) . 

12. O n 25 N o v e m b e r 1994, in r e sponse to a pe t i t ion lodged by the 
app l i can t s and o t h e r s , the P a r l i a m e n t a r y O m b u d s m a n (eduskunnan 
oikeusasiamies, riksdagens justitieombudsman) found no ind ica t ion t h a t t he 
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Minis t ry of A g r i c u l t u r e a n d Fo re s t ry had , in r e s t r i c t i n g t he s a lmon fishing 
in c e r t a i n w a t e r s , a c t e d c o n t r a r y to, inter alia, the S u p r e m e A d m i n i s t r a t i v e 
C o u r t ' s decis ion of 30 May 1980 (see p a r a g r a p h 25 below) or o therwise 
incorrect ly . 

13. O n 21 M a r c h 1995 the app l i can t s and the S t a t e e x t e n d e d the i r 
respect ive leases u p to the end of 1999. In so far as re levant to the 
p r e s e n t case , t he leases re fe r red back to t he t e r m s of the 1989 leases . 

14. In a fu r the r decis ion of 26 May 1995, in r e sponse to a pe t i t ion by 
o t h e r s , t h e O m b u d s m a n cons ide red t h a t , in i ssu ing the 1994 D e c r e e , the 
Min is t ry had not exceeded the powers which the F i sh ing Act had 
confer red upon it. After h e a r i n g submiss ions from the Min i s t ry he 
concluded t h a t t he res t r i c t ions set for th in t h e d e c r e e h a d b e e n justified 
in o r d e r to sa feguard the fish s tocks . In so far as the pe t i t i one r s had 
compla ined of d i s c r imina to ry t r e a t m e n t , the O m b u d s m a n no ted t h a t the 
res t r i c t ions had differed from a r ea to a r e a in o r d e r to t ake in to account 
the s p a w n i n g rou t e s of the sa lmon . H e the re fo re accep ted tha t t h e r e had 
been sufficient jus t i f i ca t ion for t he different t i m i n g of t he p roh ib i t ion in 
t he respect ive w a t e r a r e a s and for p roh ib i t i ng different fishing g e a r in 
different a r e a s . 

15. H a v i n g reviewed t h e t e r r i t o r i a l scope of t h e r e s t r i c t ions , the 
O m b u d s m a n cons ide red , however , t ha t t he Min i s t ry had not sufficiently 
t a k e n in to account the need for equa l t r e a t m e n t of f i she rmen in different 
a r e a s . H e no ted t h a t t he dec ree had b e e n based on a r epo r t of t he W o r k i n g 
G r o u p on Sa lmon F ish ing in the O p e n Sea which the Min i s t ry had 
a p p o i n t e d in 1993 (avomerilohitybryhmâ, havslaxarbetsgruppen 1993:15). T h e 
W o r k i n g G r o u p had found ce r t a in fishing res t r i c t ions necessa ry so as 
to enab le the s a l m o n to r each the n o r t h e r n m o s t r ivers a n d t h e r e b y to 
sa feguard t h e fish s tocks. It had b e e n of t h e fu r the r opin ion t h a t in o rde r 
to be non -d i sc r imina to ry in c h a r a c t e r the res t r i c t ions should apply equal ly 
to fishing in the open sea a n d to coas ta l fishing (within village boundar i e s ) 
wi th in the whole of t he a r e a s located b e t w e e n c e r t a i n l a t i t u d e s . T h e 
O m b u d s m a n no ted t h a t t he t e r m s of t he dec r ee h a d differed from the 
opin ion of t he W o r k i n g G r o u p , w i thou t a n y convinc ing r easons having 
been given there for . T h e r e s u l t a n t dif ferent ia l t r e a t m e n t , w i thou t any 
genera l ly accep tab le g r o u n d s , of c e r t a i n w a t e r owne r s a n d fishermen 
who h a d c o n t r a c t e d l eases , was t he re fo re in violat ion of sec t ion 5 of the 
C o n s t i t u t i o n . 

16. O n 19 S e p t e m b e r 1996 the L a p l a n d Dis t r ic t for the Economic 
D e v e l o p m e n t of t he C o u n t r y s i d e (maaseuluelinkeinopiiri, landsbygds-
ndringsdistrikt) g r a n t e d M r Post i 20,274 Finnish m a r k k a s (FIM) 
(3,405 e u r o s ( E U R ) ) a n d M r R a h k o F IM 32,464 ( E U R 5,460) in 
c o m p e n s a t i o n for losses suffered as a resul t of t he fishing prohib i t ion 
imposed by the 1996 D e c r e e . T h e i r ave rage s a lmon ca tch pe r yea r d u r i n g 
t h e per iods in 1990-94 w h e n a fishing p roh ib i t ion h a d b e e n in force was 
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e s t i m a t e d a t 2,150 kg a n d 3,848 kg respect ively, at t he pr ice of 'FIM 15.93 
per kg. T h e a p p l i c a n t s ' ave rage ca tch of whi tef ish was e s t i m a t e d at 257 kg 
and 110 kg respect ively, at t he price of F IM 12.85 pe r kg. T h e overal l 
c o m p e n s a t i o n a m o u n t s were r e d u c e d by 15% in o r d e r to a c c o m m o d a t e 
t he a w a r d s wi th in the funds foreseen in t he S t a t e b u d g e t . An appea l lay 
to t he A p p e l l a t e Board for C o u n t r y s i d e C o m m e r c e bu t t he app l i can t s did 
not avail t hemse lves of t h a t possibil i ty. 

17. O n 2 May 2000 the a p p l i c a n t s ' respec t ive leases were fu r the r 
p ro longed unt i l t he end of 2004. T h e leases s t i pu l a t ed , inter alia, t h a t 
s a l m o n fishing was al lowed wi thin t he leased a r ea s "in so far as 
p re sc r ibed in t he ... dec ree on sa lmon fishing or o t h e r provis ions" . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

18. Accord ing to t he C o n s t i t u t i o n of 1919 (Suomen hallitusmuoto, 
Regeringsform for Finland 94/1919) , as in force up to 1 M a r c h 2000, 
everyone was to be equa l before t h e law a n d his or h e r p r o p e r t y was to 
be p r o t e c t e d (sect ions 5 and 6) . A j u d g e or o t h e r officer was u n d e r a n 
obl iga t ion not to apply a provision in a d e c r e e which confl icted wi th 
cons t i t u t i ona l or o t h e r laws of P a r l i a m e n t (section 92, subsec t ion 2) . 
T h e Conven t i on has b e e n i n c o r p o r a t e d in to F inn i sh law by an Act of 
P a r l i a m e n t wi th t h e s t a t u s of o r d i n a r y law (Law no. 438/1990) . 

19. U n d e r the C o n s t i t u t i o n of 1919, anyone who had suffered a n 
in f r ingemen t of his r igh t s , or d a m a g e , t h r o u g h an illegal act or neg l igence 
on the p a r t of a civil s e rvan t was en t i t l ed to d e m a n d tha t t he civil s e rvan t be 
convicted and held liable for d a m a g e s , or to r epo r t h im for t h e pu rpose of 
hav ing c h a r g e s b r o u g h t (sect ion 93 , subsec t ion 2). A s imi la r provision 
a p p e a r s in sect ion 118, subsec t ion 3, of the C o n s t i t u t i o n of 2000 (Suomen 
perustuslaki, Finlands grundlag 731/1999) . C h a p t e r 2 ("Basic r igh ts a n d 
l iber t ies") of the C o n s t i t u t i o n of 1919 was a m e n d e d by Law no. 969/1995 , 
which e n t e r e d in to force on 1 Augus t 1995. T h e new C h a p t e r 2 inc ludes , 
inter alia, t he r igh t to p r o p e r t y (sec t ion 12; as from 1 M a r c h 2000 
sect ion 15) a n d has been i n c o r p o r a t e d as such in to t he C o n s t i t u t i o n of 
2000. U n d e r t he c u r r e n t C o n s t i t u t i o n a cour t of law m u s t give p r e c e d e n c e 
to a provision t h e r e i n if t he appl ica t ion of a provision of o rd ina ry law would 
be in evident conflict wi th t he C o n s t i t u t i o n . If a provision in a dec ree or any 
o t h e r s t a t u t e of lower r a n k t h a n a n Act of P a r l i a m e n t is in conflict wi th t he 
C o n s t i t u t i o n or o rd ina ry law, t h a t provision shall not be appl ied by a cour t 
of law or any o t h e r publ ic a u t h o r i t y (sect ions 106-07). 

20. U n d e r t he T o r t Liabil i ty Act (vahingonkorvauslaki, skadestandslag 
412/1974) p roceed ings for d a m a g e s m a y be in i t i a ted aga ins t t he S t a t e on 
t h e basis of i ts v icar ious liability for m i s t a k e s or omiss ions in the exerc ise 
of publ ic au tho r i ty . T h e S t a t e ' s v icar ious l iabili ty comes into play only if 
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t he respons ib le official fails in his or her du ty to t ake a m e a s u r e or pe r fo rm 
a t ask t h a t could r easonab ly be r e q u i r e d in t he l ight of t h e n a t u r e and 
pu rpose of t he act ivi ty in ques t i on ( C h a p t e r s 3 a n d 4) . T h e c la im for 
d a m a g e s m u s t be m a d e wi th in t en y e a r s f rom t h e d a t e w h e n the d a m a g e 
occur red , unless a s h o r t e r l imi ta t ion per iod appl ies ( C h a p t e r 7, sect ion 2). 

2 1 . Accord ing to t h e 1961 W a t e r Act (vesilaki, vatlenlag 264/1961) , 
t he ho lder of a bu i ld ing p e r m i t r e l a t i ng to a w a t e r a r e a may, if the 
cons t ruc t i on would clear ly d a m a g e the fish s tocks, be o r d e r e d t o res tock 
the a r e a a n d t ake o t h e r necessa ry m e a s u r e s in o r d e r to sa feguard the fish 
s tocks in t h e affected w a t e r s ( C h a p t e r 2, sect ion 22 , subsec t ion 1). 

22. An appl ica t ion conce rn ing a m e a s u r e a l leged to be in viola t ion of 
t he W a t e r Act w h e r e b y it is sought to have such a m e a s u r e p roh ib i t ed , the 
previous condi t ions re -es tab l i shed or d a m a g e c o m p e n s a t e d m a y be lodged 
wi th t h e c o m p e t e n t w a t e r cour t ( C h a p t e r 16, sect ion 33 , subsec t ion 1). 

23. T h e gene ra l r ight to fish in public w a t e r a r ea s and wi thin t he Finnish 
fishing zone does not include t he r ight to fish for s a lmon and sea t rou t (see, 
for e x a m p l e , sect ion 6, subsec t ion 3, a n d sect ion 12 of the F ish ing Act) . 
Accord ing to sect ion 31 of the F i sh ing Act, provisions r e s t r i c t ing fishing 
wi th ce r t a in g e a r m a y be in t roduced by dec ree . Res t r i c t ions on fishing 
wi th in or ou ts ide the te r r i to r ia l w a t e r s of F in land may likewise be imposed 
by dec ree for the purpose of fulfilling obl iga t ions set in an i n t e rna t i ona l 
a g r e e m e n t b ind ing on Fin land , for s a fegua rd ing fish stocks or for any 
o t h e r c o m p a r a b l e special r eason (sect ion 116). T h e dec rees of 1994, 1996 
and 1998 which a r e of re levance to the [present case (see p a r a g r a p h 1 1 
above) were issued on the basis of sect ion 3 1 . Non-couqj l iance with a 
fishing res t r ic t ion m a y be subject to p rosecu t ion (sect ions 107-09). 

24. T h e provisions c o n c e r n i n g the S t a t e ' s fishing w a t e r s a n d fishing 
r igh ts can now be found in C h a p t e r 5 of the F i sh ing D e c r e e (no. 1116/1992). 

25. O n 28 D e c e m b e r 1979 the W a t e r C o u r t of N o r t h e r n F in land 
(Pohjois-Suomen vesioikeus, Nona Finlands vattendomstol) o r d e r e d t h a t ce r ta in 
c o m p a n i e s p e r m i t t e d to cons t ruc t hydroe lec t r i c power s t a t ions in the 
Kemijoki River should annua l ly res tock its e s tua ry wi th an a v e r a g e of 
615,000 young sa lmon . T h i s c o m p e n s a t i o n o r d e r a i m e d at s a fegua rd ing 
the fu ture s a l m o n stocks in the w a t e r s affected by the cons t ruc t ion . (The 
Kemijoki River flows in to t he Gulf of B o t h n i a a t K e m i , not far from 
Tornio . ) T h e W a t e r C o u r t ' s decis ion was u p h e l d by the S u p r e m e 
A d m i n i s t r a t i v e C o u r t on 30 M a y 1980. 

26. In a j u d g m e n t of 9 June- 1982 (no. 33/1982) the S u | ) r e m e W a t e r 
C o u r t (vesiylioikeus, vattenoverdomstolen) found t h a t s ince t i m e i m m e m o r i a l 
the owners of fishing w a t e r s in t he Kemijoki River and its e s t u a r y had been 
e n g a g e d in fishing for s a l m o n a n d sea t rou t w i t h o u t any S t a t e in t e r f e rence 
and wi th its de jacto consen t . C o m p e n s a t i o n for t he loss of fishing benef i ts 
r e s u l t i n g from p e r m i t t e d cons t ruc t i on should the re fo re be a w a r d e d to all 
individuals w h o h a d been e n g a g e d in such fishing in the a r e a , provided 
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they had b e e n us ing legal fishing gea r . T h e S u p r e m e W a t e r C o u r t fu r the r 

found t h a t the S t a t e too was en t i t l ed to c o m p e n s a t i o n for t he p e r m a n e n t 

loss of t he use of its l imi ted r ight in rem in respec t of t he fishing w a t e r s . In 

add i t ion , c o m p e n s a t i o n was a w a r d e d to t he S t a t e for its loss of income 

from leas ing out those w a t e r s . 

27. T h e S u p r e m e C o u r t (korkein oikeus, hogsta donutolen) found in its 

decis ion of 3 F e b r u a r y 1983 (no. 1983 II 28) t h a t t h e d a m a g e which a 

c o m p a n y had caused by s e t t i n g u p t i m b e r f loat ing r o u t e s in t he Simojoki 

River had caused the p r iva te owners of w a t e r a r e a s to suffer losses 

which w e r e to be c o m p e n s a t e d u n d e r t h e W a t e r Act . T h e S t a t e , which 

t r ad i t iona l ly had the r ight to fish for s a lmon in the r iver , had not used 

t h a t r igh t for d e c a d e s , e i t h e r by l eas ing ou t i ts w a t e r s o r in any o t h e r way. 

28. By a j u d g m e n t of 7 S e p t e m b e r 1995 (no. 133/1995) the S u p r e m e 

W a t e r C o u r t uphe ld a decis ion of t h e W a t e r C o u r t of N o r t h e r n F in land 

of 14 Apri l 1994 which had d ismissed var ious fishery assoc ia t ions ' c la im 

for c o m p e n s a t i o n for t he a l leged fai lure to res tock t h e e s t u a r y of t h e 

Kemijoki River as o r d e r e d on 28 D e c e m b e r 1979. T h e W a t e r C o u r t had 

found t h a t t h e d e f e n d a n t s had compl ied w i t h t h e obl iga t ions imposed on 

t h e m in 1979 for t he purpose of s a f e g u a r d i n g the re levant fish s tocks . In 

such c i r c u m s t a n c e s t he d e f e n d a n t s could not be held respons ib le for t h e 

reduc t ion in ca tches for which c o m p e n s a t i o n had been sough t . 

29. In its p r e c e d e n t 2000:97 t h e S u p r e m e C o u r t e x a m i n e d a n ac t ion 

for d a m a g e s which a hydroe lec t r ic power c o m p a n y had b r o u g h t aga ins t 

the S t a t e on the g r o u n d s t h a t a con t r ac t b e t w e e n t h e two wi th a view to 

e s t ab l i sh ing th ree power p l an t s a long the Kyrònjoki River could not be 

i m p l e m e n t e d in full, as P a r l i a m e n t h a d e n a c t e d legis lat ion for t h e 

p ro t ec t i on of t he r iver (1139/1991) . T h e c o m p a n y had sought c o m p e n 

sa t ion for w a s t e d p l a n n i n g costs in so far as those had exceeded the 

a m o u n t paid out following the a s s e s s m e n t p r o c e d u r e provided for in t he 

Act on the R e d e m p t i o n of Immovab le P r o p e r t y and Special R igh t s 

(603/1977) . T h e S u p r e m e C o u r t dec l ined to e x a m i n e this pa r t of 

t he c la im, as t h e costs to be c o m p e n s a t e d had a l r eady been finally 

d e t e r m i n e d in t he p r o c e d u r e u n d e r the 1977 Act . 

30. In so far as the c o m p a n y had c la imed c o m p e n s a t i o n for p ro jec ted 

profit a n d r e l a t e d losses, t he S u p r e m e C o u r t d i smissed the ac t ion af ter 

having e x a m i n e d its m e r i t s . T h e S u p r e m e C o u r t r ea soned , inter alia, as 

follows: 

"... T h e contract did not b ind the l eg i s la t ive a r m . Poss ib le l eg i s la t ive c h a n g e s and the 

poss ibi l i ty that no bui ld ing permi t wou ld be g r a n t e d w e r e specif ical ly t a k e n in to account 

in the contrac t . T h e g o v e r n m e n t is therefore under no ob l iga t ion to c o m p e n s a t e the 

c o m p a n y for the e c o n o m i c losses it suf fered on a c c o u n t o f the fact that the contract for 

the cons truc t ion of the p o w e r plant w a s never i m p l e m e n t e d . T h e c o m p a n y is therefore 

not e n t i t l e d to any c o m p e n s a t i o n ... o t h e r t h a n that s t i p u l a t e d in [Law no. 1139/1991 

on the pro tec t ion o f the r i v e r ] , . . . " 
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T H E L A W 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N S 

3 1 . T h e G o v e r n m e n t s u b m i t t e d tha t the app l ican t s had not e x h a u s t e d 
domes t i c r e m e d i e s as r equ i r ed by Art ic le 35 § 1 of the Conven t ion . M a t t e r s 
re la ted to fishing fell to be cons idered e i t he r by a w a t e r cour t or by an 
o rd ina ry cour t of first ins tance . A claim for d a m a g e s from the S t a t e could 
have been dea l t wi th by the o rd ina ry cour t s . Given tha t t he Conven t ion was 
direct ly appl icable , t he c o m p e t e n t court would have been r equ i r ed to 
consider w h e t h e r the 1994 Dec ree compl ied wi th the Conven t ion . In the 
negat ive , t he cour t would have been obl iged to refrain from applying 
t h a t d e c r e e . F u r t h e r m o r e , u n d e r the C o n s t i t u t i o n anyone who had 
suffered a n in f r ingemen t of his or her r igh ts - or d a m a g e - t h r o u g h an 
illegal act or negl igence on the p a r t of a civil se rvan t was en t i t l ed to 
d e m a n d tha t t he civil se rvan t be convicted and held liable lor d a m a g e s , 
or to r epor t h im or he r for the purpose of hav ing cha rges b r o u g h t . T h e s e 
var ious r e m e d i e s offered such r easonab le prospec ts of success t h a t the 
app l i can t s ' pe t i t ion to t h e P a r l i a m e n t a r y O m b u d s m a n could not be a 
subs t i t u t e for t h e m . 

32. In the a l t e rna t i ve , t he G o v e r n m e n t s u b m i t t e d t h a t pa r t of the 
appl ica t ion had been lodged ou t of t ime . A decis ion m a d e in r e sponse to a 
pe t i t ion to the O m b u d s m a n could not e x t e n d the s i x -mon th per iod 
prescr ibed by Art ic le 35 § 1 of the Conven t i on . W e r e t he C o u r t to find 
t h a t no effective d o m e s t i c r e m e d y had b e e n - or r e m a i n e d - ava i lab le to 
the app l i c an t s , t he s ix -mon th per iod would the re fo re have s t a r t e d to run 
from t h e en t ry in to force of t he 1994 D e c r e e on 1 Apr i l 1994. As t he 
app l i can t s had in t roduced t he i r app l ica t ion only on 2 J u l y 1995, only 
those i m p u g n e d m e a s u r e s occu r r ing a f te r 2 J a n u a r y 1995 could be 
e x a m i n e d by the C o u r t . 

33 . T h e a p p l i c a n t s a g r e e d t h a t , theore t ica l ly , a fisherman could c la im 
d a m a g e s from the S t a t e for i n t e r f e r ence wi th t he exercise of his 
occupa t ion . In t h e ap j j l icants ' case , however , a cou r t would have h a d no 
legal g r o u n d s on which to base a c o m p e n s a t i o n award , given t h a t the 
i m p u g n e d r e g u l a t i o n s had b e e n b a s e d on formal ly co r rec t s t a t u t o r y law 
and the C o n v e n t i o n had the s t a t u s of o rd ina ry law only. It would also 
have b e e n imposs ib le to prove t h e p rec i se d a m a g e which the S t a t e ' s 
gene ra l policy decis ions had inflicted on individual f i she rmen such as the 
app l i can t s . In t he se c i r c u m s t a n c e s t h e T o r t Liabi l i ty Act would have been 
inappl icable . 

34. N e i t h e r did a n y c r imina l - l aw provision a p p e a r to apply in the 
app l i c an t s ' case . W h i l e it would have b e e n open to the app l i can t s to 
cha l l enge t h e cons t i tu t iona l i ty of t h e fishing res t r ic t ion imposed by 
d e c r e e , such a p r o c e d u r e would not have add re s sed the i r specific 
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gr ievance or have enab led t h e m to p u r s u e a p e c u n i a r y c la im aga ins t the 
S t a t e . Given t h a t t he S u p r e m e A d m i n i s t r a t i v e C o u r t h a d dec l ined to 
e x a m i n e M r R a h k o ' s a n d o t h e r s ' appea l conce rn ing the 1991 D e c r e e for 
w a n t of j u r i sd i c t i on , a n y cha l l enge to t he s u b s e q u e n t dec rees would have 
been equa l ly futile. In these c i r c u m s t a n c e s t h e app l i c an t s ' pe t i t ion to t he 
O m b u d s m a n should be cons ide red sufficient for t h e pu rposes of the i r 
obl iga t ion to e x h a u s t d o m e s t i c r e m e d i e s . 

35. T h e a p p l i c a n t s f u r t h e r m o r e c o n t e n d e d t h a t t h e i r app l i ca t ion h a d 
not been lodged out of t ime , since it c o n c e r n e d an ongoing s i tua t ion . 

36. T h e C o u r t j o i n s to t he m e r i t s of t he c o m p l a i n t u n d e r Ar t ic le 6 § 1 
of the C o n v e n t i o n the G o v e r n m e n t ' s first p r e l i m i n a r y object ion to t he 
effect t h a t t h e app l i can t s failed to avail t h e m s e l v e s of d o m e s t i c cour t 
r e m e d i e s . 

37. ' f u m i n g to t he G o v e r n m e n t ' s second p re l imina ry object ion, the 
C o u r t no tes t h a t the O m b u d s m a n ' s decision in response to the app l i c an t s ' 
own pe t i t ion was t a k e n on 25 N o v e m b e r 1994, t h a t is to say m o r e t h a n six 
m o n t h s before they in t roduced the i r appl ica t ion in S t r a sbou rg . Moreover , 
t he O m b u d s m a n ' s decision of 26 May 1995 was not m a d e in response lo a 
pe t i t ion by the app l i can t s themse lves . In these c i r c u m s t a n c e s the C o u r t 
need not decide w h e t h e r a decision by the Finnish O m b u d s m a n in 
response to a pe t i t ion can serve as a basis for the ca lcula t ion of the six-
m o n t h period prescr ibed by Art icle 35 § 1 of t h e Conven t ion . 

38. Accord ing to t he G o v e r n m e n t , only those i m p u g n e d m e a s u r e s 
occu r r ing af ter 2 J a n u a r y 1995 can be e x a m i n e d by the C o u r t , s ince t he 
app l i can t s i n t roduced t he i r appl ica t ion only on 2 J u l y 1995. T h e C o u r t 
r e i t e r a t e s , however , tha t the s ix -mon th ru le , in ref lec t ing the wish of the 
C o n t r a c t i n g P a r t i e s to p reven t pas t decis ions be ing called in to ques t i on 
af ter an indef ini te lapse of t ime , serves t he i n t e r e s t s not only of the 
r e s p o n d e n t S t a t e bu t also of legal c e r t a i n t y as a va lue in itself. It m a r k s 
out t h e t e m p o r a l l imits of supervis ion ca r r i ed out by t he o rgans of t he 
Conven t i on a n d s ignals to b o t h individuals a n d S t a t e a u t h o r i t i e s the 
period beyond which such supervis ion is no longer possible. It is t he re fo re 
not open to t he C o u r t to set as ide t he app l ica t ion of the s i x -mon th rule 
solely because a G o v e r n m e n t have not m a d e a p r e l im ina ry object ion 
based on it - or have chosen to l imit t he i r object ion to a ce r t a in per iod , 
as in t he p r e s e n t case (see, for e x a m p l e , Walker v. the United Kingdom 
( d e c ) , no. 34979/97 , E C H R 2000-1) . 

39. In so far as t he app l i can t s c o m p l a i n e d t h a t they were v ic t ims of a 
c o n t i n u i n g viola t ion t o which the s i x -mon th ru l e did not apply, t h e C o u r t 
r e i t e r a t e s t h a t t h e concept of a " con t inu ing s i t u a t i o n " refers to a s t a t e of 
affairs which o p e r a t e s by c o n t i n u o u s act iv i t ies by or on t he p a r t of t h e 
S t a t e to r e n d e r t he app l i can t s v ic t ims (see, for e x a m p l e , McDaid and Others 
v. the United Kingdom, no . 25681/94, C o m m i s s i o n decis ion of 9 Apr i l 1996, 
Decis ions and R e p o r t s (DR) 85-A, p. 134). 
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40. T h e a p p l i c a n t s ' c o m p l a i n t s have as the i r source specific events 
which occur red on ident i f iable d a t e s , n a m e l y t he i ssu ing of the 1994 
Dec ree a n d — as the i r appl ica t ion mus t be u n d e r s t o o d - of the 1996 and 
1998 Dec rees . T h e s e canno t be c o n s t r u e d as a " con t inu ing s i t u a t i o n " for 
the pu rposes of t he s ix -month ru le . T h e fact t ha t a n event has significant 
consequences over t ime - such as t he res t r i c t ion on the a p p l i c a n t s ' fishing 
d u r i n g specific per iods in 1996 and s u b s e q u e n t years - does not m e a n tha t 
the event h a s p roduced a " con t inu ing s i tua t ion" . 

4 1 . In t h e C o u r t ' s view the first s ix -mon th per iod of re levance to the 
app l i c an t s ' case the re fore s t a r t e d to r u n from the e n t r y in to force of the 
1994 Dec ree on 1 April 1994. As the i r app l ica t ion was lodged on 2 Ju ly 
1995, it has been lodged out of t i m e in so far as it conce rns t he fishing 
res t r i c t ion r e s u l t i n g from t h e 1994 D e c r e e . 

42. T h e C o u r t no tes , however , tha t t he res t r i c t ions imposed by the 
1994 D e c r e e w e r e , in re levan t p a r t s , m a i n t a i n e d by the dec rees issued in 
1996 a n d 1998. As the app l i can t s a r e effectively c o m p l a i n i n g ab o u t the 
res t r ic t ion imposed by those d e c r e e s as well, t he i r c o m p l a i n t s m e e t the 
s ix -month r e q u i r e m e n t in Art ic le 35 § 1 in this r ega rd . 

43 . It follows t h a t the G o v e r n m e n t ' s p r e l i m i n a r y object ion mus t be 
accep ted in pa r t and re jec ted in pa r t . 

II. ALLEGED V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

44. T h e a p p l i c a n t s c o m p l a i n e d t h a t t hey had no access to a t r i buna l 
wi th in the m e a n i n g of Art ic le 6 § 1 of t he C o n v e n t i o n in o rde r to 
cha l l enge t h e fishing res t r i c t ion imposed by g o v e r n m e n t a l dec ree . T h e 
C o u r t will e x a m i n e this g r ievance u n d e r Ar t ic le 6 § 1 of t he Conven t ion , 
the relevant p a n ol which reads a s follows: 

"In the d e t e r m i n a t i o n of his civil r ights and ob l iga t ions everyone is e n t i t l e d to a lair 
and public h e a r i n g ... by an i n d e p e n d e n t and impart ia l tr ibunal e s tab l i shed by law. ..." 

45 . Even a s s u m i n g t h a t th is c o m p l a i n t m e t t he formal condi t ions 
u n d e r Art ic le 35, t he G o v e r n m e n t s u b m i t t e d t h a t Art ic le 6 § 1 had not 
been viola ted . U n d e r the Fishing Act the r ight to engage in fishing 
usual ly be longed to the owner of t he w a t e r a r e a . Even so, t h e owner could 
only except iona l ly enjoy an exclusive r ight to engage in fishing wi thin tha t 
a r e a , this r ight be ing r e s t r i c t ed by the r igh t s of o t h e r jo in t owners and 
ho lders of l imited r igh ts in rem, and by the g e n e r a l r ight to use the 
w a t e r s . In add i t ion , t he F ish ing Act itself c o n t a i n e d provisions r e s t r i c t ing 
t h e r ight to fish, and fu r the r res t r i c t ions could be issued by v i r tue of the 
said Act . 

46. In the view of t he G o v e r n m e n t t he r ight to fish for s a lmon a n d sea 
t rou t in the coasta l w a t e r s of t he Gul f of B o t h n i a and in t he rivers 
e m p t y i n g in to t he Gul f of B o t h n i a was i n d e p e n d e n t of t he owner sh ip of 
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t h e w a t e r a r e a s . N o pe r son had a subject ive r igh t to fish those species . 
N e i t h e r t he S u p r e m e W a t e r C o u r t ' s j u d g m e n t of 9 J u n e 1982 nor t he 
S u p r e m e C o u r t ' s j u d g m e n t of 3 F e b r u a r y 1983 h a d conc luded o the rwi se . 
An award of c o m p e n s a t i o n u n d e r t he W a t e r Act could be m a d e even if t he 
S t a t e ' s l imi ted r ight in rem con t inued to exist . Un l ike ce r t a in pr iva te 
p r o p e r t y owners , the app l i can t s could not rely on any special g r o u n d s 
en t i t l i ng t h e m to fish for s a lmon . 

47. T h e G o v e r n m e n t no ted t h a t from 1989 o n w a r d s the app l i can t s had 
been leas ing several s i tes from the S t a t e for t h e pu rpose of fishing for 
s a lmon and sea t rou t . T h e respect ive leases had r e m a i n e d in force unt i l 
t he end of 1994 and the s u b s e q u e n t leases had been in force for a fu r the r 
five-year per iod. T h e G o v e r n m e n t conceded tha t as a c o n s e q u e n c e of t he 
1994 Dec ree t he fishing in ques t ion had been res t r i c t ed in some of t he 
a r e a s a l lo t t ed to t h e app l i can t s . C o n s i d e r i n g also the pecun ia ry n a t u r e of 
t he leases, t he G o v e r n m e n t did not exc lude t h a t t he a p p l i c a n t s ' 
e n g a g e m e n t in fishing on t h a t c o n t r a c t u a l basis up to t he end of 1994 
could be cons ide red a " r i g h t " wi th in t he m e a n i n g of Art ic le 6 § 1. 

48 . T h e G o v e r n m e n t f u r t h e r m o r e cons ide red tha t the c i r c u m s t a n c e s 
of t he S u p r e m e C o u r t ' s case no. 2000:97 differed from those of the 
p r e s e n t app l ica t ion . As t h a t p r eceden t had conce rned a specific con t rac t 
it could not be cons ide red t o apply gene ra l ly t o all p o t e n t i a l c o n t r a c t u a l 
a r r a n g e m e n t s . T h e leases conc luded by the app l i can t s con t a ined no 
explicit re ference to legislat ive a m e n d m e n t s such as those a p p e a r i n g in 
t he c o n t r a c t u n d e r e x a m i n a t i o n in case no. 2000:97, nor were the i r leases 
gove rned by any legis lat ion or o t h e r a r r a n g e m e n t s of an ad hoc n a t u r e . 

49. T h e app l i can t s c o n t e n d e d tha t they had an a r g u a b l e " r i g h t " u n d e r 
d o m e s t i c law to e n g a g e in fishing in t h e coas ta l w a t e r s of t he Gul f of 
Bo thn ia , inc luding, inter alia, t h e e s t u a r y of t h e Kemi jok i River , to a n 
e x t e n t exceed ing the l imi ts set by t he 1994 D e c r e e . T h e S t a t e p re 
rogat ive which still exis ted wi th respec t to t he f ishing r ight in ques t i on 
was incompa t ib l e wi th t he d e m a n d s of a society based on the ru le of law. 
T h e leases h a d accorded the app l i can t s c lear ly def ined c o n t r a c t u a l r igh ts 
which had been cur t a i l ed un i l a te ra l ly by the S t a t e w i thou t due process or 
equa l i ty cons ide ra t i ons . 

A. A p p l i c a b i l i t y o f A r t i c l e 6 § 1 

50. T h e C o u r t m u s t first a s c e r t a i n w h e t h e r t h e r e was a d i s p u t e over a 
" r i g h t " wi th in t h e m e a n i n g of Ar t ic le 6 § 1 which can be said, a t least on 
a r g u a b l e g r o u n d s , to be recognised u n d e r d o m e s t i c law. T h e d i spu te m u s t 
be g e n u i n e and ser ious ; it m a y r e l a t e not only to t he a c t u a l ex i s tence of a 
r ight bu t also to its scope a n d the m a n n e r of its exerc ise , a n d the resu l t of 
the p roceed ings m u s t be d i rec t ly decisive for t he r ight in ques t ion . Finally, 
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the r ight m u s t be of a "civil" c h a r a c t e r (see, for e x a m p l e , Zander v. Sweden, 
j u d g m e n t of 25 N o v e m b e r 1993, Ser ies A no. 279-B, p. 38, § 22) . 

5 1 . Art ic le 6 § 1 of the C o n v e n t i o n is not a i m e d at c r e a t i n g new 
subs tan t ive r igh ts w i thou t a legal basis in t he C o n t r a c t i n g S t a t e , but at 
providing p rocedu ra l p ro t ec t ion of r ights a l r eady recognised in d o m e s t i c 
law (see, for e x a m p l e , W. v. the United Kingdom, j u d g m e n t of 8 J u l y 1987, 
Ser ies A no. 121, pp. 32-33, § 73) . T h e t e r m " r i g h t " m u s t neve r the l e s s be 
given an a u t o n o m o u s i n t e r p r e t a t i o n u n d e r Art ic le 6 § 1 of t he Conven t i on 
(see, for e x a m p l e , König v. Germany, j u d g m e n t of 28 J u n e 1978, Ser ies A 
no. 27, pp. 29-30, §§ 88-89). 

52. It is t r u e t h a t Art ic le 6 of the Conven t i on does not g u a r a n t e e a 
r ight of access to a cour t wi th power to inva l ida te or over r ide a law 
enac t ed by the leg is la ture (see, for in s t ance , Ruiz-Mateos and Others 
v. Spain, no. 14324/88, C o m m i s s i o n decision of 19 Apri l 1991, Ü R 69, 
p. 227) . In t he ins tan t case , however , t he C o u r t m u s t l imit its 
e x a m i n a t i o n to the d i rec t effect which the 1996 and the 1998 Dec ree s — 
issued on the basis of a law - had on the app l i c an t s ' l ivelihood, t h a t is to 
say t h e c o n t i n u e d r e s t r i c t i on on t he i r f ishing in c e r t a i n S t a t e -owned 
w a t e r s a l lo t ted to t h e m in t he i r respect ive leases for t he per iod 1995-99 
a n d from 2000 to d a t e . C o n s i d e r i n g the t e r m s of those leases - which 
were d i rec t ly r e l a t e d to t he i r occupa t ion as profess ional f i she rmen - as 
well as the d o m e s t i c case- law p r e c e d i n g the 1996 and the 1998 Decrees , 
t he C o u r t finds it e s tab l i shed t h a t u p to t he end of 1999 the app l i can t s 
could a r g u a b l y c la im a "civil r i g h t " to fish for s a lmon a n d sea t r o u t in t h e 
r e l evan t w a t e r s to an e x t e n t exceed ing the l imits set ou t in t he 1996 and 
t h e 1998 Dec ree s (see, for i n s t ance , Procola v. Luxembourg, j u d g m e n t of 
28 S e p t e m b e r 1995, Ser ies A no. 326, pp . 13-15, §§ 34-40) . 

53 . F u r t h e r m o r e , t he Conven t ion is i n t e n d e d to sa feguard r igh ts which 
a r e "prac t ica l a n d effective" as opposed to " theo re t i ca l " or " i l lusory" (see, 
for in s t ance , Papamichalopoulos and Others v. Greece, j u d g m e n t of 2 4 J u n e 1993, 
Series A no. 260-B, p. 69, § 42) . It follows tha t w h e r e a dec ree , decision or 
o the r m e a s u r e , albeit not formally add res sed to any individual n a t u r a l or 
legal pe rson , in subs tance does affect the "civil r i gh t s " or "ob l iga t ions" of 
such a pe r son or of a g r o u p of pe r sons in a s imi lar s i tua t ion , w h e t h e r by 
reason of ce r t a in a t t r i b u t e s pecul iar to t h e m or by reason of a factual 
s i tua t ion which d i f ferent ia tes t h e m from all o t h e r pe r sons , Art ic le 6 § 1 
may r equ i r e t h a t the subs t ance of the decision or m e a s u r e in ques t ion is 
capable of be ing cha l l enged by tha t person or g r o u p before a " t r i b u n a l " 
m e e t i n g the r e q u i r e m e n t s of t h a t provision. 

54. T h e C o u r t ' s posi t ion in this respec t r e s e m b l e s t h a t a d o p t e d in the 
law of t he E u r o p e a n C o m m u n i t y , w h e r e a gene ra l m e a s u r e such as a 
r egu la t ion can , in c e r t a i n c i r c u m s t a n c e s , be of individual concern so 
as to be open to a n ac t ion for a n n u l m e n t before t he C o u r t of J u s t i c e 
(see Ar t ic le 230 ( former Art ic le 173) of t he E C T r e a t y and , for e x a m p l e , 



318 POSTI AND RAH KO v. FINLAND JUDGMENT 

C a s e C-358/89, Extramel Industrie SA v. Council of the European Communities 
[1991] E C R 1-2501, § 13). 

55. T h e C o u r t finds, moreover , t h a t a g e n u i n e a n d ser ious d i s p u t e over 
t he ex i s t ence a n d scope of t he app l i c an t s ' civil r ight to fish for ce r t a in 
species wi th in a clearly d e l i n e a t e d a r e a of the S ta t e -owned w a t e r s may be 
said to have a r i sen as a r e su l t of t he 1996 a n d t h e 1998 D e c r e e s , given the 
t e r m s of t he respec t ive leases which the app l i can t s and the c o m p e t e n t 
a u t h o r i t y of the execut ive a r m had c o n t r a c t e d to respec t un t i l t h e end of 
1999. T h e g e n u i n e n e s s a n d se r iousness ol t h a t d i s p u t e was u n d e r s c o r e d by 
t h e O m b u d s m a n ' s finding t h a t t he p reced ing , largely s imi lar 1994 Dec ree 
had had a d i sc r imina to ry impac t on t he app l i can t s . 

56. In s u m , Art ic le 6 § 1 of the Conven t i on appl ies in respec t of t he 
d i spu t e conce rn ing the a p p l i c a n t s ' r ight , as in force unt i l the end of 1999, 
to fish the d e s i g n a t e d w a t e r s in acco rdance wi th t he t e r m s of the i r 
respect ive leases of 1995. 

57. T h e C o u r t no tes t h a t t he respec t ive leases c o n t r a c t e d in 2000 
s t i pu l a t ed , inter alia, t h a t s a lmon fishing was allowed wi th in t he leased 
a r e a s only in so far as p resc r ibed in t he re levan t d e c r e e on s a lmon fishing 
or o t h e r provisions. In the light of those explicit c o n t r a c t u a l t e r m s the 
app l i can t s could not a rguab ly c la im a " r i g h t " to engage in fishing in 
S t a t e -owned w a t e r s from 2000 o n w a r d s to a n e x t e n t exceed ing the l imits 
se t by law or d e c r e e . 

58. Art ic le 6 § 1 of the C o n v e n t i o n does not the re fo re apply in so far as 
t h e 1996 and the 1998 D e c r e e s m a y have c r e a t e d a d i spu t e c o n c e r n i n g the 
a p p l i c a n t s ' r igh t , from 2000 o n w a r d s , t o fish t h e d e s i g n a t e d w a t e r s subject 
to t he provisions of the r e l evan t dec ree on sa lmon fishing or o t h e r 
provis ions. 

B . C o m p l i a n c e w i t h Art i c l e 6 § 1 

59. In so far as Art ic le 6 has been found appl icab le , it r e m a i n s to be 
a s c e r t a i n e d w h e t h e r t he app l i can t s had effective access to t he cou r t s for 
t he pu rpose of cha l l eng ing the impac t of the 1996 and the 1998 Dec ree s on 
t he i r c o n t r a c t u a l fishing r igh t s . 

60. T h e C o u r t no tes a t t he ou t se t t h a t the S u p r e m e A d m i n i s t r a t i v e 
C o u r t had a l r eady dec l ined jur i sd ic t ion t o e x a m i n e M r R a h k o ' s appea l 
conce rn ing the lawfulness of a s imi la r decision of n o r m a t i v e n a t u r e , 
n a m e l y the 1991 D e c r e e . It has not been d e m o n s t r a t e d t h a t a cha l lenge 
t o t he 1996 a n d the 1998 D e c r e e s would have b e e n any m o r e successful. 

61 . N e i t h e r has t he evidence a d d u c e d convinced the C o u r t t h a t t he 
app l i can t s w e r e r e q u i r e d by the t e r m s of Ar t ic le 35 § 1 of t he Conven t i on 
to lodge a c la im for d a m a g e s u n d e r t h e T o r t Liabi l i ty Act so a s t o o b t a i n 
c o m p e n s a t i o n from the S t a t e for t he effects of the 1996 and the 1998 
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Decrees on t he i r l ivelihood. It is t r u e t h a t t h e cour t s would have been 

c o m p e t e n t in cons t i t u t iona l t e r m s - a n d even r e q u i r e d - to refra in from 

applying the d e c r e e s had they found t h e m incompa t ib l e wi th t he 

C o n s t i t u t i o n or o r d i n a r y law such as L a w no . 438/1990 i nco rpo ra t i ng t he 

Conven t ion . Even so, the S t a t e could have been held vicariously liable only 

if the app l i can t s had succeeded in e s t a b l i s h i n g t h a t a r e p r e s e n t a t i v e of t he 

execut ive b r a n c h had failed in his or he r du ty to t ake a m e a s u r e or 

pe r form a task t h a t could r easonab ly have been r e q u i r e d in the l ight of 

the n a t u r e a n d pu rpose of the act ivi ty in ques t ion . It has not been 

convincingly d e m o n s t r a t e d t h a t the app l i can t s could have expec t ed wi th 

any r easonab le d e g r e e of probabi l i ty to o b t a i n d a m a g e s from the S t a t e on 

the basis of its liability for such m i s t a k e s or omiss ions in t he exerc ise of 

public a u t h o r i t y - even less so as the i m p u g n e d d e c r e e s w e r e undoub ted ly 

based on formal ly cor rec t s t a t u t o r y law, n a m e l y the F ish ing Act . 

62. T h e C o u r t will next e x a m i n e , no tab ly in t he l ight of t he S u p r e m e 

C o u r t ' s j u d g m e n t no. 2000:97, w h e t h e r t he app l i can t s were r e q u i r e d for 

t he pu rposes of Ar t ic le 35 § 1 t o s u e t h e S t a t e for a b r e a c h of t h e leases 

s igned in 1995 a n d 1999. T h e C o u r t no tes t h a t , in con t r a s t wi th t he leases 

s igned in 2000, t he prev ious ones c o n t a i n e d no r e se rva t i on or o t h e r 

explicit c lause en t i t l i ng the S t a t e un i l a t e ra l ly to res t r ic t t he app l i c an t s ' 

fishing r igh t s as def ined in those leases . Even so, the C o u r t has not been 

m a d e a w a r e of any p r e c e d e n t w h e r e a d e c r e e was found to have resu l ted in 

a b reach of con t r ac t in c o m p a r a b l e c i r c u m s t a n c e s . O n the overal l evidence 

before it the C o u r t concludes t he re fo re t h a t the app l i can t s would not 

have h a d such a r ea sonab l e p rospec t of success wi th a n ac t ion for 

b r e a c h of c o n t r a c t as to r equ i r e t h a t r e m e d y to be used for C o n v e n t i o n 

pu rposes . 

6 3 . N e i t h e r is t h e C o u r t convinced t h a t t he p rosecu t ion of a civil 

s e rvan t u n d e r sec t ion 93 of t h e fo rmer C o n s t i t u t i o n or sect ion 118 of the 

c u r r e n t C o n s t i t u t i o n would have b e e n a n a d e q u a t e r e m e d y to be used in 

t he c i r c u m s t a n c e s of this case . T h e C o u r t no tes , in pa r t i cu l a r , t h a t for 

such a r e m e d y to have b e e n successful t he app l i can t s would have had to 

show t h a t a r e p r e s e n t a t i v e of t he execu t ive b r a n c h had c o m m i t t e d a n 

illegal act or , a t the very least , had ac ted neg l igen t ly in the con t ex t of the 

issuing of t he 1996 a n d 1998 D e c r e e s . 

64. Finally, in so far as it m igh t be a r g u e d t h a t t he app l i can t s could 

have o b t a i n e d access to a cour t by v io la t ing the 1996 a n d the 1998 

D e c r e e s a n d awa i t i ng p rosecu t ion , t he C o u r t cons iders t h a t no one can 

be r e q u i r e d to b r e a c h the law so as to be able to have a "civil r i g h t " 

d e t e r m i n e d in acco rdance wi th Ar t ic le 6 § 1. 

65 . T h e C o u r t t he re fo re conc ludes t h a t , for t h e p u r p o s e s of Art ic le 6 

§ 1, no r e m e d y was avai lable w h e r e b y the app l i can t s could have ob ta ined a 

cour t d e t e r m i n a t i o n of t h e effect which the 1996 a n d the 1998 D e c r e e s had 

on the c o n t r a c t u a l t e r m s of the i r leases on S ta t e -owned fishing w a t e r s . 
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66. It follows t h a t t he G o v e r n m e n t ' s p r e l i m i n a r y object ion of non-
e x h a u s t i o n of d o m e s t i c r e m e d i e s m u s t be d i smissed and t h a t t h e r e has 
been a viola t ion of Ar t ic le 6 § 1 of t he Conven t i on . 

III. ALLEGED V I O L A T I O N O F ARTICLE 1 O F P R O T O C O L No. 1 
TAKEN B O T H A L O N E AND IN C O N J U N C T I O N W I T H 
A R T I C L E 14 O F T H E C O N V E N T I O N 

67. T h e app l i can t s compla ined t h a t t he f ishing re s t r i c t ions imposed by 
t h e S t a t e h a d v io la ted t he i r r igh t to t h e peaceful en joyment of the i r 
possess ions , which al legedly included a r ight to fish c e r t a i n coasta l 
w a t e r s of t he Gul f of Bo thn ia . T h e app l i can t s fu r the r a l leged t h a t they 
had been d i s c r i m i n a t e d aga ins t in compa r i son wi th f i she rmen o p e r a t i n g 
in t he open sea of t he gulf. T h e y rel ied on Art ic le 1 of Protocol No. 1 t a k e n 
bo th a lone and in conjunct ion wi th Art ic le 14 of the C o n v e n t i o n . 

68. Art ic le 1 of Protocol No. 1 r e ads as follows: 

"Every natura l or legal person is en t i t l ed to the peace fu l e n j o y m e n t of his p o s s e s s i o n s . 

N o one shall he depr ived of his p o s s e s s i o n s exeept in the public interest and subject to 

the condi t ions provided for by law and by the g e n e r a l pr inc ip les of in t ernat iona l law. 

T h e p r e c e d i n g provis ions shal l not , however , in any w a y impair the right of a S ta te to 
enforce such laws as it d e e m s necessary to control the use of property in accordance wi th 
the genera l interes t or to s ecure the payment o f t a x e s or o t h e r contr ibut ions or 
pena l t i e s ." 

69. Art ic le 14 of the Conven t i on r eads as follows: 

"The e n j o y m e n t o f t h e r ights and f r e e d o m s set forth in [ the ] C o n v e n t i o n shall be 
s e c u r e d w i t h o u t d i s cr iminat ion on any g r o u n d such as s e x , race, co lour , l a n g u a g e , 
re l ig ion, pol i t ical or o t h e r o p i n i o n , nat iona l or social or ig in , a s soc ia t ion w i t h a na t iona l 
minor i ty , property , b irth or o t h e r s t a t u s . " 

A. Ar t i c l e 1 o f P r o t o c o l N o . 1 t a k e n a l o n e 

70. T h e app l i can t s c o m p l a i n e d t h a t t he f ishing res t r i c t ions imposed by 
t h e S t a t e h a d v io la t ed t he i r r ight to t h e peaceful en joymen t of t he i r 
possess ions , which inc luded a r ight to fish t he coas ta l w a t e r s of the Gul f 
of B o t h n i a wi th in a given a r e a . 

71 . T h e G o v e r n m e n t first a r g u e d t h a t since Art ic le 1 of Protocol No. 1 
was l imi ted to e n s h r i n i n g the r ight to t he peaceful en joyment of a l r eady 
ex is t ing possess ions , the app l i can t s could not rely on any excep t iona l 
g r o u n d s affording t h e m a r ight to fish s a lmon a n d sea t r o u t 
i n d e p e n d e n t l y of t he S t a t e ' s l imi ted r ight in rem. Accordingly, Art ic le 1 of 
Protocol No. 1 was inappl icab le . 

72. In the a l t e r n a t i v e , the G o v e r n m e n t observed t h a t t he r e s t r i c t ion 
r e su l t i ng from the 1994 D e c r e e migh t have c o n s t i t u t e d , d u r i n g tha t year , 
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an in t e r f e r ence wi th t he a p p l i c a n t s ' r ight to the peaceful en joyment of 
the i r possessions u n d e r t he t h e n ex is t ing leases . T h e c o n t e s t e d m e a s u r e 
none the l e s s a m o u n t e d to a m e r e cont ro l of t h e use of those possess ions . 
Accordingly, a s s u m i n g Ar t ic le 1 of Protocol No. 1 was appl icab le at all , 
only its second p a r a g r a p h could c o m e in to play. T h e f ishing res t r ic t ion 
had been a i m e d at p r o t e c t i n g a l imi ted n a t u r a l r e sou rce , which was in 
the g e n e r a l i n t e r e s t . A l t h o u g h the S t a t e had an exclusive r ight to control 
the fishing of s a l m o n a n d s e a t r o u t , th is did not p r e v e n t t h e owner of a 
wa t e r a r e a from fishing for o t h e r species , wi th in the l imi ts set by the 
F ish ing Act or E u r o p e a n C o m m u n i t y law. T h e app l i can t s h a d not 
adduced any evidence as to t h e conc re t e economic loss or o t h e r d a m a g e 
which the i m p u g n e d m e a s u r e s had caused t h e m . Since t h e r e were not 
e n o u g h fishing g r o u n d s for s a l m o n a n d sea t r o u t , t h e s e h a d been leased 
out on the basis of t e n d e r s . In cases of equa l t e n d e r s p r e c e d e n c e had been 
given to professional fishermen w h o h a d previously fished for s a lmon in 
the r e l evan t w a t e r s . T h e app l i can t s had been able to fish for s a lmon and 
sea t r o u t on t h e basis of such leases . 

73. H a v i n g r e g a r d t o t he l e g i t i m a t e a i m p u r s u e d as well as t o t h e wide 
m a r g i n of app rec i a t i on al lowed to S t a t e s in m a t t e r s r e l a t i n g to Art ic le 1 of 
Protocol No . 1, t he G o v e r n m e n t s u b m i t t e d t h a t the m e a s u r e s compla ined 
of had been a p p r o p r i a t e and p r o p o r t i o n a t e , a n d tha t a fair ba lance had 
been s t ruck b e t w e e n the g e n e r a l i n t e re s t s of t he c o m m u n i t y a n d the 
r igh t s of t h e app l i can t s . 

74. T h e app l i can t s d i s a g r e e d . 

75. T h e C o u r t has found the appl ica t ion to have been lodged out of 
t i m e in so far as it conce rns t h e fishing res t r i c t ion r e s u l t i n g from t h e 
1994 Dec ree (see p a r a g r a p h 41 above) . It follows t h a t t he e x a m i n a t i o n of 
this c o m p l a i n t m u s t focus on the res t r i c t ions as m a i n t a i n e d by the 1996 
and the 1998 Dec ree s . 

76. T h e C o u r t finds t h a t the app l i c an t s ' r ight to e n g a g e in ce r t a in 
types of fishing in S t a t e - o w n e d w a t e r s on t h e bas is of t h e i r lease 
cons t i t u t ed a "possess ion" for t he pu rposes of Art ic le 1 of Protocol No. 1. 
T h e l imi ta t ion of t h a t r igh t t h r o u g h the 1996 and 1998 D e c r e e s a m o u n t e d 
to a con t ro l of the use of those possess ions , wi th in the m e a n i n g of the 
second p a r a g r a p h of Ar t ic le 1 of Protocol No. 1. 

77. T h e C o u r t finds, essen t ia l ly for t he r ea sons rel ied on by the 
G o v e r n m e n t a n d the O m b u d s m a n , tha t this i n t e r f e rence wi th the 
app l i can t s ' p rope r ty r igh ts was jus t i f ied , be ing lawful and p u r s u i n g , by 
m e a n s p r o p o r t i o n a t e to t h a t a i m , t h e l e g i t i m a t e g e n e r a l i n t e r e s t in 
protecting the fish s tocks . Moreove r , t he i n t e r f e r ence did not comple te ly 
ex t ingu ish t he a p p l i c a n t s ' r ight to fish for s a lmon a n d sea t r o u t in the 
re levant w a t e r s . T h e app l i can t s also received c o m p e n s a t i o n for losses 
suffered as a resul t of the fishing prohib i t ion imposed by the 1996 Dec ree . 
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78. Accordingly, t h e r e is no a p p e a r a n c e of any violat ion of Ar t ic le 1 of 
Protocol No. 1 t a k e n a lone . 

B. A r t i c l e 1 o f P r o t o c o l N o . 1 t a k e n in c o n j u n c t i o n w i t h Art i c l e 14 
o f t h e C o n v e n t i o n 

79. T h e app l i can t s f u r t h e r c o m p l a i n e d t h a t t he f ishing res t r i c t ion had 
d i s c r i m i n a t e d aga ins t t h e m in the i r capac i ty as coas ta l f i she rmen , in 
c o m p a r i s o n wi th fishermen o p e r a t i n g in t h e o p e n sea of t he Gu l f of 
Bo thn ia . 

80. T h e G o v e r n m e n t s u b m i t t e d t h a t the res t r i c t ions in q u e s t i o n had 
been imposed equal ly on all fishermen. T h e a p p l i c a n t s ' long- las t ing 
leases w i t h the S t a t e had ac tua l ly afforded t h e m a r a t h e r privi leged 
posi t ion. T h e res t r i c t ions c o m p l a i n e d of had also been of shor t d u r a t i o n . 
Given the S t a t e ' s wide m a r g i n of app rec i a t i on , t h e r e had been a 
r ea sonab l e r e l a t i onsh ip of p ropor t i ona l i t y b e t w e e n t h e m e a n s employed 
and the a im sought to be rea l i sed . 

8 1 . T h e app l i can t s d id not d i s p u t e t he leg i t imacy of t h e a i m sough t 
to b e rea l i sed t h r o u g h the res t r i c t ion on the r ight to fish s a lmon and 
sea t r o u t . T h e y m a i n t a i n e d , however , t h a t t h e overal l fishing policy 
d i s c r i m i n a t e d aga ins t coasta l fishermen such as t hemse lves to t he 
a d v a n t a g e of fishing fleets in the open sea. T h e app l i can t s po in ted to 
var ious official d o c u m e n t s and l e t t e r s showing t h a t the coas ta l fishermen 
h a d h a d to b e a r t he heavies t b u r d e n r e su l t i ng from the g o v e r n m e n t policy-
in t roduced in 1986, which sought to reduce sa lmon ca t ches so as to 
sa feguard the stock. In real i ty , coas ta l fishing of sa lmon a n d whitefish 
had been severely cu r t a i l ed , w h e r e a s open-sea fishing h a d been 
e n c o u r a g e d t h r o u g h b u d g e t a r y and legal m e a s u r e s . Moreover , in 
c o n t r a s t wi th the official policy a n d the provis ions of t he F i sh ing Act -
accord ing to which the S t a t e was to o rgan i se t he indus t ry in such a way 
as to provide a n e q u a l o p p o r t u n i t y for all - t h e r e h a d b e e n a d r a m a t i c 
inc rease in ca t ches in t he open sea in the per iod 1987-93. 

82. T h e C o u r t no t e s t h a t Ar t ic le 14 of t h e C o n v e n t i o n h a s no 
i n d e p e n d e n t ex i s t ence , since it has effect solely in re la t ion to the r igh ts 
a n d f reedoms s a f egua rded by the o t h e r subs t an t ive provisions of t he 
Conven t i on and its Protocols . Howeve r , t he app l ica t ion of Art ic le 14 does 
not p r e s u p p o s e a b r e a c h of one or m o r e of such provisions a n d to this 
e x t e n t it is a u t o n o m o u s . For Ar t ic le 14 to b e c o m e appl icable it suffices 
t h a t t he facts of a case fall w i th in t he a m b i t of a n o t h e r subs t an t ive 
provision of the Conven t i on or its Protocols . T h e r ight u n d e r Art ic le 14 
not to be d i s c r i m i n a t e d a g a i n s t in the en joymen t of the r igh ts 
g u a r a n t e e d u n d e r the C o n v e n t i o n is v iola ted not only w h e n S t a t e s -
wi thou t providing an objective a n d r easonab le jus t i f i ca t ion - t r e a t 
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d i f ferent ly pe r sons in ana logous s i t ua t ions bu t a l so w h e n they fail to t r e a t 
different ly pe r sons whose s i t ua t ions a r e signif icantly different (see 
Thlimmenos v. Greece [ G C ] , no. 34369/97, §§ 40 a n d 44, E C H R 2000-IV). 
S t a t e s n o n e t h e l e s s enjoy a m a r g i n of a p p r e c i a t i o n in assess ing w h e t h e r 
and to w h a t e x t e n t differences in o therwise s imi la r s i tua t ions just ify a 
different t r e a t m e n t in law (see , for i n s t ance , Stubbings and Others v. the 
United Kingdom, j u d g m e n t of 22 O c t o b e r 1996, Reports of Judgments and 
Decisions 1996-IV, p . 1507, § 72). 

83 . In the p re sen t case t he C o u r t is satisfied t h a t t he a l l ega t ion of 
d i sc r imina t ion falls wi th in the a m b i t of Ar t ic le 1 of Protocol No. 1. It 
mus t nex t e x a m i n e w h e t h e r this d i f ferent ia l t r e a t m e n t - w h e t h e r or not 
caused by positive ac t ion on the p a r t of the S t a t e or by a fai lure to e n s u r e 
non-d i sc r imina t ion - p u r s u e d a l e g i t i m a t e a i m . In t he af f i rmat ive , t h e 
C o u r t will have to e x a m i n e w h e t h e r t he re was a r ea sonab l e r e l a t i onsh ip 
of p ropor t i ona l i t y be tween the a im sought t o be rea l i sed a n d the m e a n s 
employed to t h a t end (see Thlimmenos, c i ted above, § 46) . 

84. T h e C o u r t t akes as its s t a r t i ng -po in t t he O m b u d s m a n ' s f inding 
tha t t he 1994 D e c r e e and the r e s t r i c t ions set forth t h e r e i n w e r e in 
pr inciple lawfully g r o u n d e d on the F ish ing Act and jus t i f ied in o r d e r to 
sa feguard t h e r e l evan t fish s tocks . H e f u r t h e r m o r e accep t ed t h a t t h e r e 
was sufficient jus t i f i ca t ion for the different t i m i n g appl ied in the different 
w a t e r a r e a s subject to t h e res t r i c t ions as well as for p roh ib i t i ng different 
fishing g e a r in different a r e a s in o r d e r to t ake in to accoun t t he s p a w n i n g 
rou tes of the sa lmon . A p p e a r i n g to a g r e e wi th t he W o r k i n g G r o u p on 
S a l m o n F i sh ing in the O p e n Sea , t he O m b u d s m a n n e v e r t h e l e s s found 
tha t in o r d e r to be non-d i sc r imina to ry in c h a r a c t e r the res t r i c t ions should 
apply equa l ly to f ishing in t he open sea and to coas ta l fishing wi th in 
the whole of t he a r e a s located b e t w e e n ce r t a in l a t i t udes . T h e t e r m s of 
the 1994 D e c r e e had differed from the opin ion of t h a t W o r k i n g G r o u p , 
wi thou t any convincing reasons having b e e n given therefor . T h e r e s u l t a n t 
d i f ferent ia l t r e a t m e n t of ce r t a in w a t e r owners and lease ho lders w i thou t 
genera l ly accep tab le g r o u n d s h a d the re fo re been in viola t ion of sect ion 5 of 
the C o n s t i t u t i o n as in force at the t ime , which p resc r ibed tha t everyone 
was to be equa l before the law (see p a r a g r a p h 15 above) . 

85. T h e C o u r t notes t he app l i c an t s ' r e fe rence to t he overal l policy of 
the execut ive b r a n c h , which h a d al legedly sought to favour open-sea 
fishing to t he d e t r i m e n t of coas ta l f i she rmen such as t hemse lves . T h e 
G o v e r n m e n t for the i r p a r t c o n t e n d e d t h a t the res t r i c t ions which formed 
the object of t h e p r e s e n t case app l ied to open-sea a n d coas ta l f i she rmen 
alike and tha t the app l i can t s were ac tua l ly s o m e w h a t privi leged by the 
fact t h a t pr ior i ty was given to e x t e n d i n g the i r leases r a t h e r t h a n 
c o n t r a c t i n g wi th o t h e r fishermen. 

86. Conf in ing its e x a m i n a t i o n to t he c i r c u m s t a n c e s of t he p r e s e n t 
case , t h e C o u r t canno t find it e s t ab l i shed t h a t t h e r e has b e e n di f ferent ia l 
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t r e a t m e n t to t he d e t r i m e n t of t he app l i can t s in t he exerc ise of the i r 
c o n t r a c t u a l r igh t to fish s a l m o n and whi tef ish in d e s i g n a t e d S t a t e -owned 
w a t e r s . 

87. Accordingly, t h e r e has been no violat ion of Art ic le 1 of Protocol 
No. 1 t a k e n in conjunct ion wi th Art ic le 14 of t h e Conven t ion . 

IV. A L L E G E D V I O L A T I O N O F A R T I C L E 13 O F T H E C O N V E N T I O N 

88. T h e app l i can t s addi t iona l ly c o m p l a i n e d t h a t - a p a r t from the 
absence of a cour t r e m e d y - t h e r e was no o t h e r r e m e d y avai lable to t h e m 
w h e r e b y they could have cha l l enged the f ishing res t r i c t ion r e s u l t i n g from 
the 1994 D e c r e e . T h e y rel ied on Art ic le 13 of the Conven t i on which r e a d s 
as follows: 

"Everyone w h o s e r ights and f r e e d o m s as set forth in [ the ] C o n v e n t i o n are v io la ted 
shal l have an ef fect ive r e m e d y before a nat ional a u t h o r i t y n o t w i t h s t a n d i n g that the 
v io la t ion h a s b e e n c o m m i t t e d by p e r s o n s a c t i n g in a n official capaci ty ." 

89. Given its above f inding in respec t of Ar t ic le 6 § 1 of the C o n v e n t i o n 
(see p a r a g r a p h s 59-66 above) , it is not necessa ry for t h e C o u r t to cons ide r 
w h e t h e r t h e r e h a s b e e n a viola t ion of Art ic le 13. 

V. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

90. Ar t ic le 41 of the Conven t i on provides : 

"If the Court finds that there has b e e n a v io la t ion o f the C o n v e n t i o n or the Protocols 
t h e r e t o , and if the internal law of the H i g h C o n t r a c t i n g Party c o n c e r n e d a l lows only 
part ial reparat ion to be m a d e , the Court shal l , if n e c e s s a r y , afford j u s t sa t i s fac t ion to 
the injured party." 

A. D a m a g e 

/. Pecuniary damage 

9 1 . T h e app l i can t s a l l eged t h a t the losses suffered by t h e m a m o u n t e d 
to 180,444.79 euros ( E U R ) ( 1 , 0 7 2 , 8 7 6 m a r k k a s (FIM)) for M r Posti and to 
E U R 134,073.70 ( F I M 797,166) for M r R a h k o . 

92. T h e G o v e r n m e n t cons ide red t h a t t he C o u r t ' s j u d g m e n t should 
include a p p r o p r i a t e c o m p e n s a t i o n for any p e c u n i a r y d a m a g e sus t a ined 
by the app l i can t s were it to find a b r e a c h of Art ic le 1 of Protocol No. 1. 
T h e G o v e r n m e n t neve r the l e s s found the i r c la im excessive, as it had not 
been ca l cu la t ed wi th re fe rence to the yea r 1994 - t ha t be ing the only yea r 
for which c o m p e n s a t i o n should be paid - a n d as the app l i can t s had failed 
to t a k e in to accoun t t he i r s u b s e q u e n t leases which had r e fe r r ed explicit ly 
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t o legislat ive provisions a n d o t h e r ru l e s . T h e G o v e r n m e n t a l so que r i ed 
w h e t h e r the a p p l i c a n t s ' r ight to a livelihood had been in t e r f e red wi th 
to t he a l leged e x t e n t , s ince they had ac tua l ly received pe rmiss ion to fish 
wi th in the a r ea s d e s i g n a t e d in t he i r leases desp i t e the gene ra l prohibi t ion 
imposed by d e c r e e . 

93 . T h e G o v e r n m e n t neve r the l e s s accep ted t h a t t he ca lcula t ion 
m e t h o d which the app l i can t s had used in respec t of losses suffered in 
1996 could provide g u i d a n c e w h e n ca lcu la t ing c o m p e n s a t i o n for losses in 
1994. Accord ing to t h a t m e t h o d , the ave rage a m o u n t o f f i sh c a u g h t while 
the fishing prohib i t ion had been in force had been ca lcu la ted by dividing 
the to ta l a m o u n t o f f i sh c a u g h t in 1990-94 by the n u m b e r of years . This 
ave rage a m o u n t was to be mul t ip l i ed by 0.6 ( co r r e spond ing to 60% of the 
fishing q u o t a ) in o r d e r t o a r r ive a t t he m a x i m u m ca tches which the 
app l i can t s had been p e r m i t t e d to t ake while t he g e n e r a l p roh ib i t ion was 
in force. 

94. Apply ing the a f o r e m e n t i o n e d m e t h o d , the G o v e r n m e n t ar r ived 
at the a m o u n t s of E U R 3,409.84 (FIM 20,274) and E U R 5,460.05 
(F IM 32,464) to be paid to M r Pos t i and M r R a h k o respect ively in 
c o m p e n s a t i o n for losses suffered in 1994. T h e pr inciple of full com
p e n s a t i o n r e q u i r e d t h a t t h e s e a m o u n t s be inc reased by 15% to offset t he 
s u m s which had been d e d u c t e d from the c o m p e n s a t i o n paid to the 
app l i can t s in 1996 so as to avoid exceed ing the b u d g e t . 

95 . Should the C o u r t find t h a t c o m p e n s a t i o n should be a w a r d e d for 
losses suffered d u r i n g any o t h e r c a l e n d a r year , the G o v e r n m e n t 
cons ide red t h a t the app l i c an t s ' c la ims h a d not b e e n m a d e out sufficiently. 

96. T h e C o u r t has found a viola t ion of the a p p l i c a n t s ' r ight of access to 
a cour t bu t finds no sufficient causa l l ink b e t w e e n t h a t v io la t ion a n d the 
p e c u n i a r y d a m a g e a l legedly suffered. Th i s c la im m u s t the re fo re be 
re jec ted . 

2. Non-pecuniary damage 

97. Each appl ican t c l a imed c o m p e n s a t i o n for non -pecun ia ry d a m a g e 
in the a m o u n t of E U R 42,046.98 (F IM 250,000) for the loss of the i r 
o p p o r t u n i t y to con t i nue the i r t r ad i t i ona l livelihood and way of life as well 
as for t he feeling of insecur i ty and d i s t ress which they expe r i enced . 

98. T h e G o v e r n m e n t accep ted t h a t t h e C o u r t ' s j u d g m e n t should 
inc lude sufficient ju s t sa t i s fac t ion in respec t of non -pecun ia ry d a m a g e , 
w e r e it to find a b r e a c h of t h e C o n v e n t i o n . T h e s u m c l a i m e d was 
neve r the l e s s excessive. 

99. T h e C o u r t r e i t e r a t e s t h a t only the a p p l i c a n t s ' lack of access to a 
cour t wi th in t he m e a n i n g of Art ic le 6 § 1 of t he C o n v e n t i o n can be the 
basis for any award u n d e r this h e a d . T h e C o u r t c a n n e v e r t h e l e s s accept 
t h a t t he a p p l i c a n t s ' inabi l i ty to b r i n g the m a t t e r in d i s p u t e before a cour t 
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caused t h e m d is t ress t h r o u g h feelings of f rus t r a t ion a n d injust ice . T h a t 
non -pecun ia ry d a m a g e suffered by t h e m canno t be m a d e good by the 
C o u r t ' s m e r e f inding of a violat ion of Art ic le 6. M a k i n g its a s s e s s m e n t on 
a n e q u i t a b l e basis , t he C o u r t t he re fo re awards each of t h e app l i can t s 
E U R 8,000 in c o m p e n s a t i o n for non -pecun ia ry d a m a g e . 

B. C o s t s a n d e x p e n s e s 

100. T h e app l i can t s init ial ly c l a imed E U R 5,745 (FIM 34,160) for 
counse l ' s fees for 34 hours of work at his c u s t o m a r y r a t e of E U R 138 
(FIM 820) per hour , not t a k i n g in to account 22% va lue -added tax (VAT) 
in the a m o u n t of E U R 1,036 (FIM 6,160). T h e y also c l a imed a fu r the r 
E U R 20 (FIM 120) for pos t age a n d o t h e r costs . 

101. In D e c e m b e r 2001 t h e app l i can t s c l a imed a fu r the r sum of 
E U R 757 (FIM 4,500) to be paid to M r Alpo T u i k k a l a , a f o rmer 
r e p r e s e n t a t i v e of t he Coas t a l F i s h e r m e n ' s L e a g u e , for his s u p p l e m e n t a r y 
work on the case (50 hours at an hour ly r a t e of E U R 15.14). 

102. T h e G o v e r n m e n t objec ted to t he app l i c an t s ' s u p p l e m e n t a r y 
c la im, cons ide r ing t h a t it h a d been lodged out of t i m e . T h e y also 
cons ide red the hour ly r a t e of counse l ' s fees excessive and w e r e p r e p a r e d 
to c o m p e n s a t e t h e m u p to a cei l ing of E U R 118 (F IM 700) p e r hour . As to 
the r e m a i n d e r of t he c la im, t h e G o v e r n m e n t left t he m a t t e r to the C o u r t ' s 
d i sc re t ion . 

103. T h e C o u r t r e i t e r a t e s t h a t an award u n d e r th is head m a y b e m a d e 
only in so far as t he costs a n d e x p e n s e s were ac tua l ly a n d necessarily-
i n c u r r e d in o r d e r to avoid, or ob t a in redress for, t he violat ion found (see, 
a m o n g o t h e r a u t h o r i t i e s , / / ^ / v. Switzerland, j u d g m e n t of 25 A u g u s t 1998, 
Reports 1998-VI, p. 2334, § 63) . Not only the costs a n d expenses i ncu r r ed 
before t he S t r a s b o u r g ins t i tu t ions bu t also those i n c u r r e d before t he 
na t iona l cour t s m a y be a w a r d e d . However , only those fees and expenses 
which r e l a t e to a compla in t dec l a red admiss ib le can be a w a r d e d (see, for 
e x a m p l e , Mats Jacobsson v. Sweden, j u d g m e n t of 28 J u n e 1990, Ser ies A 
no. 180-A, p. 16, § 4 6 ) . 

104. T h e C o u r t finds t h a t t he c la im for r e i m b u r s e m e n t of counse l ' s 
fees and expenses has b e e n p roper ly s u b s t a n t i a t e d a n d r e i t e r a t e s 
t h a t t h e a p p l i c a n t s ' c o m p l a i n t s w e r e dec l a r ed admiss ib le in t he i r 
en t i r e ty . T h e costs a n d expenses c l a imed can the re fo re be cons ide red 
ac tua l ly a n d necessar i ly i n c u r r e d in o r d e r to o b t a i n r ed re s s for t h e 
viola t ion found. 

105. As to the a p p l i c a n t s ' c l a im for r e i m b u r s e m e n t of M r T u i k k a l a ' s 
work , t h e C o u r t m a y leave o p e n the ques t i on w h e t h e r it was filed out of 
t i m e (see Rule 60 § 1 of the Rules of C o u r t ) . T h e C o u r t finds no evidence 
t h a t M r T u i k k a l a ' s work was ac tua l ly paid for by t he app l i can t s or t h a t 
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they owe h im t h e a m o u n t c la imed . Th i s p a r t of the c la im m u s t the re fore 
be re jec ted (see K. and T. v. Finland [ G C ] , no. 25702/94, §§ 205-07, 
E C H R 2001-VII) . 

106. In these c i r c u m s t a n c e s , a n d m a k i n g its a s s e s s m e n t on an 
e q u i t a b l e basis , the C o u r t a w a r d s t he app l i can t s jo in t ly E U R 5,765, to be 
inc reased by any re levan t V A T . 

C. D e f a u l t i n t e r e s t 

107. T h e C o u r t cons iders t h a t t he defaul t i n t e re s t should be fixed a t 
an a n n u a l r a t e equa l to the m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l 
Bank plus t h r e e p e r c e n t a g e po in t s (see Christine Goodwin v. the United 
Kingdom [ G C ] , no. 28957/95 , § 124, E C H R 2002-VI) . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t , by reason of t he s ix -mon th ru le , it is u n a b l e to take 
cognisance of t he m e r i t s of t he c o m p l a i n t s in so far as they r e l a t e to 
the fishing res t r i c t ion imposed by Dec ree no. 231/1994; 

2. Dismisses t he r e m a i n d e r of the G o v e r n m e n t ' s p r e l i m i n a r y object ion 
conce rn ing the s ix -mon th ru le ; 

3. Dismisses the G o v e r n m e n t ' s p r e l im ina ry object ion based on the non-
e x h a u s t i o n of d o m e s t i c r e m e d i e s ; 

4. Holds t ha t t h e r e has been a violat ion of Art ic le 6 § 1 of t he Conven t ion 
in t h a t t he app l i can t s had no effective access to a cour t whe reby 
they could have cha l l enged the fishing res t r ic t ion m a i n t a i n e d by-
D e c r e e s nos . 258/1996 a n d 266/1998 in so far as it affected t he 
app l i c an t s ' fishing in acco rdance wi th the i r leases of 1995; 

5. Holds t h a t t h e r e has been no violat ion of Art ic le 1 of Protocol No. 1 
t a k e n a lone ; 

6. Holds t h a t t h e r e has been no viola t ion of Art ic le 1 of Protocol No. 1 
t a k e n in conjunct ion wi th Art ic le 14 of t he Conven t ion ; 

7. Holds t h a t it is not necessa ry to e x a m i n e w h e t h e r t h e r e h a s been a 
violat ion of Art ic le 13 of t he Conven t ion ; 

8. Holds 
(a) t h a t t h e r e s p o n d e n t S t a t e is to pay the app l i can t s , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t b e c o m e s final accord ing 
to Art ic le 44 § 2 of t he C o n v e n t i o n , t he following a m o u n t s : 



328 POSTI AND RAHK.O v. FINLAND JUDGMENT 

(i) to each of the app l i can t s E U R 8,000 (eight t h o u s a n d euros ) in 
respec t of non -pecun ia ry d a m a g e ; 
(ii) jo in t ly to bo th app l i can t s E U R 5,765 (five t h o u s a n d seven 
h u n d r e d a n d sixty-five euros) in respec t of costs a n d e x p e n s e s ; 
(iii) any t ax t h a t m a y be c h a r g e a b l e on the above a m o u n t s ; 

(b) t h a t s imple in t e re s t at an a n n u a l r a t e equa l to the m a r g i n a l 
l end ing r a t e of the E u r o p e a n C e n t r a l Bank plus t h r e e p e r c e n t a g e 
poin ts shall be payable from the expiry of the a b o v e - m e n t i o n e d t h r e e 
m o n t h s unt i l s e t t l e m e n t ; 

9. Dismisses the r e m a i n d e r of the app l i c an t s ' c la im for just sa t i s fac t ion . 

D o n e in Engl ish , and notified in wr i t i ng on 24 S e p t e m b e r 2002, 
p u r s u a n t to Rule 77 §§ 2 and 3 of the Rules of C o u r t . 

Michae l O ' B o Y L E 

R e g i s t r a r 
Nicolas BRATZA 

Pres iden t 
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Ht 

Les requérants sont des pêcheurs exerçant leur activité en vertu de concessions 
que l'Etat leur accorda en 1989 puis renouvela à plusieurs reprises. Depuis 1986, 
le ministère de FAgriculture et de la Forêt, par une série de décrets, imposa 
certaines restrictions à la pêche afin de protéger les réserves de poissons. En 
1991, la Cour administrative suprême se déclara incompétente pour examiner un 
recours formé par le second requérant contre l'un de ces décrets. En 1994, en 
réponse à une demande des requérants concernant le décret de 1994, le 
médiateur parlementaire considéra que le ministère n'avait commis aucune 
irrégularité. En 1996, les requérants se virent accorder des dommages et intérêts 
pour les pertes subies en raison du décret de 1996. Un nouveau décret fut pris en 
1998. La dernière concession en date, valable pour la période 2000-2004, dispose 
que la pêche au saumon est autorisée «dans la mesure prévue par le (...) décret sur 
la pêche au saumon ou autres dispositions ». 

1. Exceptions préliminaires du Gouvernement: l'exception de non-épuisement 
des voies de recours internes est jointe au fond. Pour ce qui est du respect de la 
règle des six mois, étant donné que les requérants tirent leurs griefs de l'édiction 
de décrets particuliers, il ne saurait s'agir d'une «situation continue». Le fait 
qu'un événement ait des conséquences importantes étalées dans le temps ne 
signifie pas qu'il est à l'origine d'une «situation continue». Dès lors, la requête a 
été soumise hors délai pour autant qu'elle concerne les restrictions résultant du 
décret de 1994. En revanche, les requérants dénonçant également des restrictions 
du même ordre découlant des décrets ultérieurs, leurs griefs respectent à cet égard 
la règle des six mois. 

1. R é d i g é par le greffe , il n e lie pas la Cour. 
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2. Article 6 § 1 : a) Applicabilité: jusqu'à fin 1999, les requérants pouvaient 
prétendre de manière défendable détenir un «droit de caractère civil» de pêcher 
le saumon et la truite de mer allant au-delà des limites énoncées dans les décrets 
de 1996 et 1998. Lorsqu'un décret, une décision ou une autre mesure, même s'ils 
ne touchent pas formellement une personne physique ou morale donnée, affectent 
en substance les «droits de caractère civil» de cette personne ou d'un groupe de 
personnes se trouvant dans une situation similaire, que ce soit en raison de 
certaines caractéristiques qui leur sont propres ou de circonstances factuelles qui 
les différencient de toute autre personne, l'article 6 § 1 peut demander que la 
substance de la mesure en question puisse être contestée devant un «tribunal». 
En l'espèce, on peut considérer qu'il y a eu une contestation réelle et sérieuse 
quant à l'existence et à la portée des droits de pêche des requérants, en sorte que 
l'article 6 est applicable. Par contre, compte tenu des termes explicites des 
concessions contractées en 2000, les requérants ne pouvaient prétendre de 
manière défendable détenir après cette date un «droit» de se livrer à la pêche au-
delà des limites fixées par loi ou décret. 

b) Accès à un tribunal: la Cour administrative suprême s'est déclarée in
compétente à l'égard d'un décret similaire et il n'a pas été démontré qu'une 
contestation des décrets de 1996 et 1998 aurait eu plus de chances de succès. La 
Cour n'est pas convaincue que les requérants étaient tenus d'engager une action 
en dommages et intérêts en vue d'obtenir réparation des effets des décrets 
sur leurs moyens d'existence. De plus, quant à une action pour rupture de 
contrat, tandis que les précédentes concessions ne renfermaient aucune réserve 
autorisant l'Etat à restreindre unilatéralement les droits de pêche des intéressés, 
la Cour n'a été informée d'aucun précédent où il aurait été jugé qu'un décret 
avait entraîné une rupture de contrat dans des circonstances similaires. La Cour 
n'est pas non plus convaincue que des poursuites contre un fonctionnaire 
auraient constitué un recours adéquat, notamment parce qu'il aurait fallu que 
les requérants montrent qu'un membre de l'exécutif avait commis un acte 
illégal ou à tout le moins une faute. Enfin, pour autant que l'on fasse valoir que 
les requérants auraient pu avoir accès à un tribunal en violant les décrets et en 
at tendant d'être poursuivis pour cela, nul ne saurait être tenu d'enfreindre la loi 
pour pouvoir obtenir une décision sous l'angle de l'article 6 quant à un «droit de 
caractère civil». En conclusion, les requérants n'ont disposé d'aucun recours qui 
leur aurait permis d'obtenir une décision de justice sur l'effet que les décrets ont 
eu sur les clauses de leurs concessions. Partant , il y a lieu de rejeter l'exception 
préliminaire. 

Conclusion : violation (unanimité). 

3 . Article 1 du Protocole n° 1 : le droit des requérants de pratiquer une certaine 
pêche dans les eaux appartenant à l'Etat en vertu des concessions qui leur ont été 
accordées constitue un «bien» et la limitation de ce droit équivaut à réglementer 
l'usage des biens. Toutefois, cette ingérence se justifiait, car elle était légale et 
proportionnée au but légitime d'intérêt général visé, à savoir la protection des 
réserves de poissons. De plus, l'ingérence n'a pas complètement supprimé le droit 
des requérants de pêcher le saumon et la truite de mer dans les eaux en question. 
Par ailleurs, les intéressés ont été indemnisés des pertes subies à la suite de 
l'interdiction énoncée dans le décret de 1996. 

Conclusion : non-violation (unanimité). 
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4. Article 1 du Protocole n" 1 combiné avec l'article 14 de la Convention: il n'est 
pas établi que les requérants aient subi une différence de trai tement qui leur 
aurait été préjudiciable dans l'exercice de leur droit contractuel de pêcher le 
saumon et les corégones dans des eaux appartenant à l'Etat. 

Conclusion: non-violation (unanimité). 
5. Article 13: eu égard au constat de la Cour sous l'angle de l'article 6, il n'y a pas 
lieu de rechercher s'il y a eu violation de l'article 13. 
Conclusion : non-lieu à examen (unanimité). 
Article 4 1 : la Cour rejette la demande des requérants au titre du dommage 
matériel mais alloue certaines sommes pour dommage moral et pour frais et 
dépens. 
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En l 'a f fa ire P o s t i e t R a h k o c. F i n l a n d e , 

La C o u r e u r o p é e n n e d e s Dro i t s d e l ' H o m m e (cpia t r ième sec t ion) , 

s iégeant en u n e c h a m b r e composée de : 

Sir Nicolas BRATZA,président, 

M M . M. PELLONPÀÀ, 

A . PASTOR RIDRUFJO, 

M""' E. PALM, 

M M . R. MARUSTE, 

S. PAVLOVSCHI, 

L. GARUCW,juges, 

et de M. M. O'BOYLE, greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil le 3 s e p t e m b r e 2002, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve u n e r e q u ê t e (n" 27824/95) d i r igée 

con t r e la R é p u b l i q u e de F in lande et dont deux r e s so r t i s san t s de cet E t a t , 

M. M a u n o Post i et M. Erkki R a h k o («les r e q u é r a n t s » ) , ava ien t saisi la 

C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) 

le 2 juillet 1995 en ve r tu de l 'ancien a r t ic le 25 de la C o n v e n t i o n de 

s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés f o n d a m e n t a l e s (« la 

C o n v e n t i o n » ) . 

2. Les r e q u é r a n t s sont r e p r é s e n t é s d e v a n t la C o u r p a r M 1 M. W u o r i , 

avocat à Hels ink i . Le g o u v e r n e m e n t finlandais («le G o u v e r n e m e n t » ) est 

r e p r é s e n t é p a r ses a g e n t s , M. H . Ro tk i r ch , d i r e c t e u r g é n é r a l des affaires 

j u r i d i q u e s au min i s t è r e des Affaires é t r a n g è r e s , et M. A. Kosonen , d i rec

t e u r à ce m ê m e m i n i s t è r e . 

3. Les r e q u é r a n t s a l l égua ien t en pa r t i cu l i e r q u e des r e s t r i c t ions à la 

pêche imposées puis conf i rmées par d e s d é c r e t s min i s té r ie l s ava ien t violé 

l eu r droi t au respec t de leurs b iens , qu i c o m p r e n a i t selon eux le droi t de 

pêche r d a n s c e r t a i n e s eaux . Ils se p l a igna ien t aussi de n 'avoir pas eu accès 

à un t r i b u n a l , ni à a u c u n a u t r e r ecours effectif, aux fins de c o n t e s t e r ces 

r e s t r i c t ions . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 

d ' e n t r é e en v igueur du Pro tocole n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 

dudi t P ro toco le ) . 

5. La r e q u ê t e a é t é a t t r i b u é e à la q u a t r i è m e sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t de la C o u r ) . Au sein de celle-ci, la c h a m b r e 

c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t ion ) a é t é 

cons t i t uée c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t . 

6. P a r u n e décis ion d u 10 m a i 2 0 0 1 , la c h a m b r e a déc l a r é la r e q u ê t e 

recevable . 
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7. T a n t les r e q u é r a n t s q u e le G o u v e r n e m e n t ont déposé des 

obse rva t ions écr i t es su r le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

La c h a m b r e ayan t déc idé a p r è s consu l t a t ion des p a r t i e s qu ' i l n 'y avait pas 

lieu de t en i r une a u d i e n c e consac rée au fond de l 'affaire (ar t ic le 59 § 2 

in fine du r è g l e m e n t ) , les pa r t i e s ont c h a c u n e soumis des c o m m e n t a i r e s 

écr i ts sur les obse rva t ions de l ' au t r e . 

E N F A I T 

I. l.FS C I R C O N S T A N C E S D E L 'ESPÈCE 

8. Les r e q u é r a n t s sont des p ê c h e u r s e x e r ç a n t l eur act ivi té d a n s la 

rég ion côt iôrc du golfe de Bo tn ie en ve r tu de concess ions accordées p a r 

l 'E ta t en 1989 et r enouve lées en 1995 ( jusqu 'en 1999) puis en 2000 (pour 

la pé r iode 2000-2004) . 

9. En ve r tu de l 'ar t icle 116, p a r a g r a p h e 3, de la loi de 1982 su r la pêche 

(kalastuslaki, lag om fiske 286/1982) , le m i n i s t è r e de l 'Agr icu l tu re et de la 

Fo rê t p e u t l imi t e r la pêche , n o t a m m e n t s'il j u g e une tel le m e s u r e 

nécessa i re p o u r p r o t é g e r les rése rves de poissons. A pa r t i r de 1986, le 

m i n i s t è r e pr i t des déc re t s i m p o s a n t des res t r i c t ions en la m a t i è r e , qu i 

ont q u e l q u e peu var ié q u a n t à leur d u r é e , l eur p o r t é e t e r r i t o r i a l e , les 

espèces de poissons conce rnées et les m a t é r i e l s de pêche in t e rd i t s . C e s 

r e s t r i c t ions peuven t auss i t o u c h e r les e a u x pr ivées . 

10. En 1991, M. R a h k o e t d ' a u t r e s c o n t e s t è r e n t la légal i té du déc re t 

n" 684/1991 («le déc re t de 1991») i n t e rd i s an t la pêche avec c e r t a i n s 

m a t é r i e l s n o t a m m e n t d a n s les eaux dont ils ava ien t la concess ion. Pa r un 

a r r ê t du 14 j u i n 1991, la C o u r a d m i n i s t r a t i v e s u p r ê m e (korkein hallinto-

oikeus, hdgsta jbrvaltningsdomstolen) refusa d ' e x a m i n e r le r ecours q u a n t au 

fond, e s t i m a n t qu 'e l l e n ' é t a i t pas c o m p é t e n t e pour s t a t u e r sur les 

d e m a n d e s des r e q u é r a n t s t e n d a n t à l ' annu la t i on du déc re t et au surs is à 

son exécu t ion . 

11. P a r le déc re t n" 231/1994 e n t r é en v igueu r le 1 e r avril 1994 («le 

déc re t de 1994») , le m i n i s t è r e in te rd i t la pêche au s a u m o n avec c e r t a i n s 

m a t é r i e l s p e n d a n t c e r t a i n e s pér iodes de l ' année d a n s le bass in pr inc ipa l 

de la m e r B a l t i q u e , d a n s le golfe de Botn ie et la r iv ière Simojoki . Les 

res t r i c t ions p o r t a i e n t su r la pêche au s a u m o n e n t r e ce r t a ines l a t i t udes 

en p le ine m e r et d a n s les e a u x cô t iè res ainsi q u e d a n s c e r t a i n e s r ivières 

et l eurs e s t u a i r e s , et c o n c e r n a i e n t les e aux d e pêche d o n t l 'E ta t ava i t 

accordé la concess ion aux r e q u é r a n t s . C e déc re t fut ensu i t e a n n u l é et 

r e m p l a c é par le décre t n" 258/1996 («le d é c r e t de 1996»). La d a t e 

d ' e n t r é e en v i g u e u r d e ce d e r n i e r déc re t (29 avril 1996) fut fixée pa r le 

déc re t n" 262/1996. P o u r a u t a n t q u e les res t r i c t ions t o u c h a i e n t les 

r e q u é r a n t s , el les furent r econdu i t e s clans des t e r m e s en subs t ance 
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i d e n t i q u e s pa r le déc re t n" 266/1998 e n t r é en v igueur le 16 avril 1998 («le 

déc re t de 1998»). 

12. En r éponse à u n e d e m a n d e é m a n a n t des r e q u é r a n t s et d ' a u t r e s , 

le m é d i a t e u r p a r l e m e n t a i r e (eduskunnan nikeusasiamies, riksdagens justilie-

ombudsman) cons idé ra le 25 n o v e m b r e 1994 q u e r ien ne m o n t r a i t q u e le 

m i n i s t è r e de l 'Agr icu l ture et de la Forê t eû t agi de m a n i è r e co n t r a i r e 

n o t a m m e n t à la décis ion prise le 30 ma i 1980 pa r la C o u r a d m i n i s t r a t i v e 

s u p r ê m e ( p a r a g r a p h e 25 ci-dessous) ou c o m m i s q u e l q u e a u t r e i r r égu la r i t é 

en l im i t an t la pêche au s a u m o n d a n s c e r t a i n e s eaux . 

13. Le 21 m a r s 1995, les r e q u é r a n t s et l 'E ta t p r o l o n g è r e n t leurs 

concess ions respec t ives j u s q u ' à fin 1999. P o u r a u t a n t q u e cela c o n c e r n e 

l'affaire à l ' é tude , les concess ions renvoya ien t aux c lauses des concess ions 

de 1989. 

14. P a r u n e nouvel le décis ion d u 26 m a i 1995 r é p o n d a n t à u n e 

d e m a n d e d ' a u t r e s p e r s o n n e s , le m é d i a t e u r e s t i m a q u e le m i n i s t è r e 

n 'avai t pas o u t r e p a s s é la c o m p é t e n c e qu i lui é ta i t conférée en ve r tu de la 

loi sur la pêche en p r e n a n t le d é c r e t d e 1994. A p r è s avoir e n t e n d u le 

m i n i s t è r e , il conclut que les l imi te s exposées d a n s le déc re t se jus t i f i a ien t 

aux fins de p r o t é g e r les réserves de poissons. P o u r a u t a n t q u e les 

d e m a n d e u r s se p la igna ien t de t r a i t e m e n t d i s c r imina to i r e , le m é d i a t e u r 

cons idé ra que les res t r i c t ions di f féra ient d ' une zone à l ' au t r e afin d e 

t en i r c o m p t e des i t i né ra i r e s de frai des s a u m o n s . Il lui pa ra i s sa i t donc 

jus t i f ié q u e les pér iodes d ' i n t e rd i c t ion et les m a t é r i e l s dé fendus ne soient 

pas les m ê m e s selon les zones . 

15. A l ' issue d ' un e x a m e n de la p o r t é e t e r r i t o r i a l e des res t r i c t ions , le 

m é d i a t e u r e s t i m a c e p e n d a n t q u e le m i n i s t è r e n 'avai t pas su f f i s amment 

pr is en c o m p t e la nécess i té de t r a i t e r é g a l e m e n t les p ê c h e u r s exe rçan t 

d a n s les d i f fé ren tes zones . Il r e leva q u e le déc re t se fondai t sur u n r a p p o r t 

du g r o u p e de t ravai l sur la pêche au s a u m o n en ple ine m e r , q u e le 

m i n i s t è r e avait i n s t i t ué en 1993 (avomerilohitybryhmà, havslaxarbetsgruppen 

1993:15). Le g r o u p e de t rava i l avai t t rouvé q u e c e r t a i n e s res t r i c t ions 

é t a i e n t nécessa i r e s pour p e r m e t t r e aux s a u m o n s d ' a t t e i n d r e les r ivières 

les plus s e p t e n t r i o n a l e s , et ce d a n s le bu t de p r o t é g e r les r é se rves d e ce t t e 

e spèce . Il cons idéra i t en o u t r e q u e , p o u r ne pas ê t r e d i s c r i m i n a t o i r e s , les 

r es t r i c t ions deva ien t s ' app l ique r de la m ê m e m a n i è r e à la pêche en pleine 

m e r et à la pêche cô t iè re (à l ' i n t é r i eu r des zones au to r i s ée s aux villages) 

p o u r l ' ensemble des zones s i t uées e n t r e c e r t a i n e s l a t i t u d e s . Le m é d i a t e u r 

no t a q u e les t e r m e s du déc re t ne re f lé ta ien t pas l'avis du g roupe de t ravai l , 

sans q u ' a u c u n mot i f conva incan t à cela n ' eû t é té fourni . La différence d e 

t r a i t e m e n t , ne r eposan t sur a u c u n e ra ison g é n é r a l e m e n t accep t ab l e , qui 

en résu l t a i t p o u r ce r t a in s p r o p r i é t a i r e s d ' e a u x et p ê c h e u r s t i t u l a i r e s d e 

concess ions , é t a i t donc con t r a i r e à l 'ar t icle 5 de la C o n s t i t u t i o n . 

16. Le 19 s e p t e m b r e 1996, le service de d é v e l o p p e m e n t é c o n o m i q u e 

des zones ru ra l e s pour la Lapon ie (maaseutuelinkeinopiiri, landsbygds-
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nàringsdistrikt) accorda 20 274 m a r k s f inlandais (FLM) (3 405 eu ros ( E U R ) ) 

à M . Post i et 32 464 F I M (5 460 E U R ) à M . R a h k o en r é p a r a t i o n des p e r t e s 

subies du fait des res t r i c t ions à la pèche imposées p a r le déc re t de 1996. 

L e u r pr i se m o y e n n e de s a u m o n p a r an p e n d a n t les pé r iodes des a n n é e s 

1990 à 1994 où l ' in te rd ic t ion de pêche r é ta i t en v igueu r fut éva luée 

à 2 150 et 3 848 kg r e s p e c t i v e m e n t , au prix de 15,93 F I M le kilo. Q u a n t 

à l eu r pr i se m o y e n n e d e co régones , elle fut e s t i m é e à 257 et 110 kg 

r e s p e c t i v e m e n t , au pr ix de 12,85 F I M le kilo. Le m o n t a n t to ta l de 

l ' i ndemni t é fut rédui t de 15 % afin de ne pas d é p a s s e r l ' enveloppe p révue 

au b u d g e t d e l 'E ta t . Les r e q u é r a n t s ava ien t la possibi l i té de faire appe l 

devan t la commiss ion de recours du c o m m e r c e r u r a l , mais ils ne s 'en 

p r é v a l u r e n t pas . 

17. Le 2 m a i 2000, les concess ions des r e q u é r a n t s furent de nouveau 

pro longées j u s q u ' à fin 2004. Elles i nd iqua i en t n o t a m m e n t q u e la pêche 

au s a u m o n é ta i t a u t o r i s é e d a n s les zones concédées «clans la m e s u r e 

p révue p a r le (...) déc re t sur la pêche au s a u m o n ou a u t r e s d i spos i t ions» . 

IL LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

18. Aux t e r m e s de la C o n s t i t u t i o n de 1919 (Suomen hallitusmuoto, 

Regeringsform for Finland 94/1919) , tel le q u ' e n v igueu r j u s q u ' a u 1 e r m a r s 

2000, tous les h o m m e s sont égaux devan t la loi e t les b iens d e c h a c u n 

sont p ro t égés (ar t ic les 5 et 6) . Les juges et a u t r e s m a g i s t r a t s sont t enus 

de ne pas app l ique r une d isposi t ion d 'un déc re t qu i sera i t con t r a i r e aux 

lois cons t i t u t i onne l l e s ou a u t r e s a d o p t é e s pa r le P a r l e m e n t (ar t ic le 92, 

p a r a g r a p h e 2). La C o n v e n t i o n a é té incorporée d a n s le droi t finlandais 

p a r u n e loi o rd ina i r e a d o p t é e pa r le P a r l e m e n t (438/1990) . 

19. En ve r tu de la C o n s t i t u t i o n de 1919, q u i c o n q u e a subi une a t t e i n t e 

à ses dro i t s ou un d o m m a g e r é s u l t a n t d ' un ac te illégal ou d ' une négl igence 

de la pa r t d ' un fonc t ionna i re est habi l i té à d e m a n d e r q u e ce d e r n i e r soit 

r e c o n n u coupab le et c o n d a m n é au p a i e m e n t de d o m m a g e s et i n t é r ê t s ou 

à dépose r une p la in te en vue de l ' ouve r tu re de p o u r s u i t e s (ar t ic le 93 , 

p a r a g r a p h e 2). La C o n s t i t u t i o n de 2000 (Suomen perustuslaki, Finlands 

grundlag 731/1999) r e n f e r m e une disposi t ion s imi la i re en son ar t ic le 118, 

p a r a g r a p h e 3. Le c h a p i t r e 2 («Dro i t s et l iber té f o n d a m e n t a u x » ) de la 

C o n s t i t u t i o n de 1919 a é té a m e n d é p a r la loi n" 969/1995, e n t r é e en 

v igueur le 1" aoû t 1995. Le nouveau c h a p i t r e 2 énonce n o t a m m e n t le 

droi t de p rop r i é t é (ar t ic le 12, devenu ar t ic le 15 à c o m p t e r du 1" m a r s 

2000) ; il a é t é i n t ég ré en t a n t q u e tel d a n s la C o n s t i t u t i o n d e 2000. Selon 

la C o n s t i t u t i o n en v igueur , un t r i buna l accorde la p r i m a u t é aux 

disposi t ions de celle-ci sur les lois o rd ina i r e s en cas de conflit évident 

e n t r e el les. L o r s q u ' u n e c l ause d ' un d é c r e t ou d ' u n a u t r e t e x t e n ' a y a n t 

pas va leu r de loi e n t r e en con t r ad ic t ion avec la C o n s t i t u t i o n ou u n e loi 
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ord ina i r e , elle ne sera app l i quée ni p a r un t r i buna l ni pa r une q u e l c o n q u e 

a u t r e a u t o r i t é pub l ique (ar t ic les 106-107). 

20. D ' ap rè s la loi sur la responsab i l i t é civile (vahingonkorvauslaki, 

skadestandslag 412/1974) , il est possible d ' e n g a g e r u n e ac t ion en d o m m a g e s 

et i n t é r ê t s con t r e l 'Eta t en invoquan t la responsab i l i t é de celui-ci du fait 

d ' a u t r u i s 'agissant d ' e r r e u r s ou d 'omiss ions commises dans l 'exercice de la 

puissance pub l ique . La responsabi l i t é de l 'Eta t du fait d ' a u t r u i n ' e n t r e en 

j e u q u e si le fonct ionnai re responsab le ne s ' acqui t te pas de son obl igat ion 

de p r e n d r e une m e s u r e ou d ' accompl i r une t â che q u e l'on pour ra i t 

r a i s o n n a b l e m e n t exiger de lui c o m p t e tenu de la n a t u r e et du bu t de 

l 'activité en ques t i on (chap i t res 3 et 4 ) . L 'ac t ion en d o m m a g e s et in té rê t s 

doit ê t r e ouver te d a n s les dix ans à c o m p t e r de la da t e d u pré judice , sauf 

lo r squ 'un déla i p lus cour t est appl icable (chapi t re 7, a r t ic le 2) . 

2 1 . C o n f o r m é m e n t à la loi de 1961 sur l 'eau (vesilaki, vattenlag 

264/1961) , le t i t u l a i r e d ' un p e r m i s de cons t ru i r e re la t i f à u n e zone d 'eau 

peu t , si la cons t ruc t ion r i sque à l 'évidence de p o r t e r a t t e i n t e aux réserves 

de poissons , se voir o r d o n n e r de r e p e u p l e r la zone et de p r e n d r e d ' a u t r e s 

m e s u r e s nécessa i res pour p r o t é g e r les réserves de poissons d a n s les eaux 

conce rnées ( chap i t r e 2, a r t ic le 22, p a r a g r a p h e 1). 

22. Le t r i buna l des eaux c o m p é t e n t peu t ê t r e saisi d ' u n e p la in te 

c o n c e r n a n t u n e m e s u r e p r é t e n d u m e n t con t r a i r e à la loi sur l 'eau et 

t e n d a n t à l ' in te rd ic t ion d e c e t t e m e s u r e , le r e t o u r au statu quo ante ou u n e 

i n d e m n i s a t i o n du pré jud ice ( chap i t r e 16, a r t ic le 33 , p a r a g r a p h e 1). 

23 . Le droi t g é n é r a l de p ê c h e r d a n s des eaux pub l iques et d a n s les 

e aux t e r r i t o r i a l e s f in landaises n ' eng lobe pas celui de pêche r le s a u m o n et 

la t r u i t e de m e r (voir, pa r e x e m p l e , l 'ar t icle 6, p a r a g r a p h e 3, et l 'ar t icle 12 

de la loi sur la pêche ) . C o n f o r m é m e n t à l 'ar t icle 31 de la loi sur la pêche , 

des d isposi t ions l imi t an t la pêche avec c e r t a i n s m a t é r i e l s p e u v e n t ê t r e 

pr ises p a r déc re t . Des r e s t r i c t ions à la pêche à l ' i n t é r i eu r des eaux 

t e r r i t o r i a l e s f in landaises ou en d e h o r s de celles-ci p e u v e n t de m ê m e ê t r e 

imposées pa r déc re t p o u r sa t is fa i re aux obl iga t ions nées d ' u n accord 

i n t e r n a t i o n a l liant la F in l ande , pour p r o t é g e r les r é se rves de poissons ou 

p o u r tou t a u t r e mot i f pa r t i cu l i e r du m ê m e o r d r e (ar t ic le 116). Les déc re t s 

de 1994, 1996 et 1998 p e r t i n e n t s pour l 'espèce ( p a r a g r a p h e 11 ci-dessus) 

on t é té émis sur la base de l 'ar t icle 3 1 . Le non- respec t d ' u n e res t r ic t ion à 

la pêche peu t d o n n e r lieu à des pou r su i t e s (ar t ic les 107-109). 

24. Les d ispos i t ions re la t ives aux eaux de pêche de l 'E ta t et aux droi ts 

de pêche sont a c t u e l l e m e n t c o n t e n u e s au c h a p i t r e 5 du déc re t su r la pêche 

(1116/1992) . 

25. Le 28 d é c e m b r e 1979, le t r i buna l des eaux de F in l ande du Nord 

(Pohjois-Suomen vesioikeus, Nona Finlands vattendomstol) o r d o n n a que 

c e r t a i n e s socié tés au to r i s ée s à cons t ru i r e des c e n t r a l e s hyd roé l ec t r i ques 

sur la r ivière Kemijoki r e p e u p l e n t c h a q u e a n n é e son e s t u a i r e avec 

envi ron 615 000 alevins de s a u m o n . C e t t e o r d o n n a n c e visait à p r o t é g e r 
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les rése rves de s a u m o n s d a n s les e aux touchées pa r la cons t ruc t i on . (La 

r iv ière Kemijoki se j e t t e d a n s le golfe de Botn ie à K e m i , non loin de 

Torn io . ) La C o u r a d m i n i s t r a t i v e s u p r ê m e conf i rma la décis ion du 

t r i b u n a l des eaux le 30 m a i 1980. 

26. P a r u n a r r ê t du 9 juin 1982 (n" 33/1982) , la C o u r s u p r ê m e des eaux 

(vesiylioikeus, vatienoverdomstolen) j u g e a q u e , depu i s des t e m p s 

i m m é m o r i a u x , les p r o p r i é t a i r e s d ' e a u x de pêche d a n s la r ivière Kemijoki 

e t son e s tua i r e s ' é t a ien t livrés à la pêche au s a u m o n et à la t r u i t e d e m e r 

sans a u c u n e ingé rence de l 'Eta t , e t donc avec son accord de facto. Il 

convenai t dès lors d ' i n d e m n i s e r p o u r la p e r t e de r evenus de la pêche 

r é s u l t a n t de cons t ruc t ions au to r i s ée s t ou t e s les p e r s o n n e s qu i exe rça i en t 

la pêche d a n s la rég ion , à condi t ion qu 'e l les a ien t uti l isé un m a t é r i e l de 

pêche légal. La C o u r s u p r ê m e des e a u x j u g e a e n o u t r e q u e l 'Eta t é t a i t lui 

auss i en dro i t de recevoir u n e i n d e m n i t é p o u r la p e r t e p e r m a n e n t e de 

l 'usage de son droi t réel l imi té à l ' éga rd des eaux de pêche . De plus , 

l 'E ta t se vit acco rde r u n e i n d e m n i t é p o u r la p e r t e de r evenus p r o v e n a n t 

de l 'octroi de concessions d a n s ces eaux . 

27. La C o u r s u p r ê m e (korkein oikeus, hbgsta domstolen) cons idé ra d a n s sa 

décis ion du 3 février 1983 (n" 1983 II 28) q u e le pré judice p rovoqué p a r une 

société en c r éan t des i t iné ra i res de f lot tage du bois d a n s la r ivière 

Simojoki avait eu des c o n s é q u e n c e s p o u r les p r o p r i é t a i r e s privés d e zones 

d ' eau , leur c ausan t des p e r t e s qu i deva i en t ê t r e i n d e m n i s é e s au t i t r e de la 

loi sur les eaux . L 'E ta t , qui jou i t t r a d i t i o n n e l l e m e n t du droi t de pêche r le 

s a u m o n d a n s la r ivière , ne s 'en é t a i t pas préva lu p e n d a n t des décenn ie s , 

q u e ce soit en oc t royan t des concess ions sur ces eaux ou de t ou t e a u t r e 

m a n i è r e . 

28. P a r un a r r ê t du 7 s e p t e m b r e 1995 (n° 133/1995), la C o u r s u p r ê m e 

des eaux conf i rma la décis ion du 14 avril 1994 p a r laque l le le t r i buna l des 

eaux de F in l ande du Nord avai t r e j e t é la d e m a n d e de diverses associa t ions 

de pêche d ' ê t r e i n d e m n i s é e s au mot i f q u e l ' e s tua i r e de la r ivière Kemijoki 

n ' a u r a i t pas é té r e p e u p l é c o n f o r m é m e n t à l ' o rdonnance du 28 d é c e m b r e 

1979. Le t r ibuna l des eaux avait j u g é q u e les d é f e n d e u r s s ' é t a ien t 

conformés aux obl iga t ions qu i l eu r ava ien t é t é imposées en 1979 en vue 

de p r o t é g e r les rése rves de poissons p e r t i n e n t e s . D a n s ces cond i t ions , les 

d é f e n d e u r s ne pouva ien t ê t r e t enus pour r e sponsab les de la d i m i n u t i o n 

des pr ises qu'i l é ta i t d e m a n d é d ' i n d e m n i s e r . 

29. D a n s son a r r ê t 2000:97, la Cour s u p r ê m e e x a m i n a une act ion en 

d o m m a g e s et i n t é rê t s q u ' u n e société d 'hydroélec t r ic i té avait i n t e n t é e 

con t r e l 'Etat au mot i f q u ' u n con t r a t conclu e n t r e e l l e -même et l 'Eta t en 

vue d ' i m p l a n t e r trois us ines le long de la r ivière Kyrônjoki n 'avai t pu ê t r e 

mis e n t i è r e m e n t à exécut ion , car le P a r l e m e n t avait adop té une loi pro

t é g e a n t la r ivière (1139/1991) . La société avait d e m a n d é le r e m b o u r s e 

m e n t des coûts de planification p e r d u s pour a u t a n t qu ' i ls dépas sa i en t le 

m o n t a n t versé à l ' issue de la p rocédure d 'éva lua t ion prévue dans la loi sur 
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l ' expropr ia t ion des biens i m m e u b l e s et droi t s spéciaux (603/1977). La C o u r 

s u p r ê m e refusa d ' e x a m i n e r ce t t e pa r t i e de la d e m a n d e au mot i f q u e les 

coûts à r e m b o u r s e r ava ien t déjà fait l 'objet d ' une évaluat ion définitive lors 

de la p rocédure m e n é e au t i t re de la loi de 1977. 

30. P o u r a u t a n t q u e la société avait d e m a n d é à ê t r e i n d e m n i s é e des 

profi ts p révus et des p e r t e s y a f fé ren tes , la C o u r s u p r ê m e re je t a l 'act ion 

ap rè s un e x a m e n au fond. Elle suivit n o t a m m e n t le r a i s o n n e m e n t suivant : 

«( . . . ) Le contrat ne liait pas le pouvoir législatif . C e t e x t e prévoyait e x p r e s s é m e n t la 

poss ibi l i té de modi f i ca t ions lég i s la t ives et l ' éventua l i t é q u ' a u c u n permis de construire 

ne soit accordé . Le G o u v e r n e m e n t n'est donc pas t e n u d ' i n d e m n i s e r la soc ié té pour les 

per te s é c o n o m i q u e s qu 'e l l e a sub ie s du fait q u e le contrat de cons truc t ion de l 'usine n'a 

jamais é t é m i s en œ u v r e . La soc i é t é n'a e n c o n s é q u e n c e droit à a u c u n e i n d e m n i t é (...) 

autre q u e ce l le prévue par la [loi 1139 /1991 sur la protec t ion de la r iv ière ] . (...) » 

E N D R O I T 

I. SUR LES E X C E P T I O N S PRÉLIMINAIRES DU G O U V E R N E M E N T 

3 1 . Le G o u v e r n e m e n t fait valoir q u e les r e q u é r a n t s n 'on t pas épuisé 

les voies de recours i n t e r n e s c o m m e l 'exige l 'ar t icle 35 § 1 de la 

Conven t ion . Les ques t i ons re la t ives à la pêche re lèven t de la c o m p é t e n c e 

des t r i b u n a u x des e a u x ou des j u r id i c t i ons de dro i t c o m m u n de p r e m i è r e 

ins tance . U n e ac t ion en d o m m a g e s et i n t é r ê t s e n g a g é e con t re l 'E ta t a u r a i t 

pu ê t r e e x a m i n é e p a r u n e jur idic t ion de droi t c o m m u n . E t a n t d o n n é que la 

Conven t i on est d i r e c t e m e n t appl icab le , le t r i buna l c o m p é t e n t a u r a i t é té 

t enu de r e c h e r c h e r si le d é c r e t de 1994 é ta i t conforme à celle-ci. D a n s la 

néga t ive , le t r i buna l a u r a i t dû s ' abs t en i r d ' a p p l i q u e r ce déc re t . De p lus , en 

ve r tu de la C o n s t i t u t i o n , q u i c o n q u e a subi u n e a t t e i n t e à ses dro i t s - ou un 

pré judice - pa r su i te d 'un ac te illégal ou d ' u n e faute d 'un fonc t ionnai re , 

est habi l i té à d e m a n d e r q u e ce d e r n i e r soit r econnu coupab le et c o n d a m n é 

au p a i e m e n t de d o m m a g e s et i n t é r ê t s ou à dépose r u n e p l a in t e en vue de 

l ' ouver tu re de p o u r s u i t e s . Ces divers r ecours l eur offrant de réel les 

chances d ' ob ten i r ga in de cause , les r e q u é r a n t s ne pouva ien t les négl iger 

au profit d ' une d é m a r c h e a u p r è s du m é d i a t e u r p a r l e m e n t a i r e . 

32. A t i t r e subs id ia i re , le G o u v e r n e m e n t sou t i en t q u ' u n e pa r t i e de la 

r e q u ê t e a é té s o u m i s e hors dé la i . U n e décis ion pr ise en r éponse à une 

d e m a n d e au m é d i a t e u r ne sau ra i t p ro longer le déla i de six mois prévu à 

l 'ar t icle 35 § 1 de la Conven t ion . Si la C o u r devai t conc lure q u e les 

r e q u é r a n t s n ' ava ien t eu - ou n ' ava ien t plus - a u c u n recours i n t e r n e 

effectif à leur d isposi t ion , le délai de six mois a u r a i t c o m m e n c é à cour i r à 

l ' en t r ée en v igueu r du déc re t de 1994, soit le 1 e r avril 1994. Les r e q u é r a n t s 

n ' ayan t déposé leur r e q u ê t e q u e le 2 ju i l le t 1995, seules les m e s u r e s 

con te s t ées i n t e r v e n u e s ap rè s le 2 j a n v i e r 1995 p o u r r a i e n t ê t r e pr ises en 

c o m p t e p a r la C o u r . 
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33 . Les r e q u é r a n t s conv iennen t q u ' e n théor i e un p ê c h e u r p e u t 

r é c l a m e r des d o m m a g e s et i n t é r ê t s à l 'E ta t p o u r u n e ingé rence d a n s 

l 'exercice de sa profession. Pour ce qu i les conce rne , toutefois , un 

t r ibuna l n ' a u r a i t pu s ' appuyer sur a u c u n e base légale pour a l louer u n e 

i n d e m n i t é , é t a n t d o n n é que les d ispos i t ions a t t a q u é e s se fondaient su r 

u n e loi f o r m e l l e m e n t co r rec te et que la C o n v e n t i o n avai t s e u l e m e n t le 

r a n g d ' une loi o r d i n a i r e . Il a u r a i t é té é g a l e m e n t impossible de p rouve r 

quel d o m m a g e précis les décis ions de po l i t ique g é n é r a l e de l 'E ta t ava ien t 

e n t r a î n é pour des p ê c h e u r s individuels tels q u ' e u x - m ê m e s . D a n s ces 

condi t ions , la loi su r la responsab i l i t é civile n ' au ra i t pas é té appl icable . 

34. A leur avis, a u c u n e disposi t ion de droi t péna l ne s e m b l e n o n 

plus s ' app l iquer d a n s leur cas. Ils a u r a i e n t ce r t e s pu con t e s t e r la 

cons t i t u t i onna l i t é des res t r i c t ions à la pêche imposées pa r déc re t , ma i s 

ce t t e p r o c é d u r e n ' a u r a i t pas por té su r l eu r gr ief pa r t i cu l i e r et ne leur 

au ra i t pas p e r m i s de d e m a n d e r un d é d o m m a g e m e n t à l 'E ta t . La C o u r 

a d m i n i s t r a t i v e s u p r ê m e s ' é t an t d é c l a r é e i n c o m p é t e n t e pour e x a m i n e r le 

r ecours de M. R a h k o et a u t r e s c o n c e r n a n t le déc re t de 1991, t ou t e 

con te s t a t i on des déc re t s u l t é r i eu r s a u r a i t é té é g a l e m e n t va ine . D a n s ces 

condi t ions , la d e m a n d e qu ' i ls ont a d r e s s é e au m é d i a t e u r doit passe r pour 

suff isante aux fins de sa t i s fa i re à l 'obl igat ion qui leur i ncombe d ' épu i s e r 

les voies de recours i n t e rnes . 

35. Les r e q u é r a n t s s o u t i e n n e n t pa r a i l leurs q u e leur r e q u ê t e n ' a pas 

é t é soumise hors délai pu isqu 'e l le conce rne u n e s i tua t ion qui c o n t i n u e . 

36. La C o u r jo in t au fond du gr ief t i ré de l 'ar t icle 6 § 1 de la 

C o n v e n t i o n la p r e m i è r e except ion p r é l i m i n a i r e du G o u v e r n e m e n t selon 

laquel le les r e q u é r a n t s n 'on t pas épuisé les r ecour s jud ic i a i r e s i n t e r n e s . 

37. Q u a n t à la seconde except ion p r é l i m i n a i r e du G o u v e r n e m e n t , elle 

relève q u e la décis ion pr ise p a r le m é d i a t e u r à la su i te de la d e m a n d e des 

in t é res sés d a t e du 25 n o v e m b r e 1994, soit p lus de six mois avan t 

l ' i n t roduc t ion de l eu r r e q u ê t e à S t r a s b o u r g . De plus, la décis ion r e n d u e 

pa r le m é d i a t e u r le 26 ma i 1995 ne vena i t pas r é p o n d r e à u n e d e m a n d e 

des r e q u é r a n t s e u x - m ê m e s . D a n s ces cond i t ions , la C o u r n ' a pas besoin de 

t r a n c h e r la ques t i on d e savoir si u n e décis ion émise pa r le m é d i a t e u r 

finlandais à p ropos d ' une d e m a n d e peu t servir de point de d é p a r t pour le 

calcul du déla i de six mois prévu à l 'ar t ic le 35 § 1 de la Conven t ion . 

38. D ' a p r è s le G o u v e r n e m e n t , la C o u r ne peu t e x a m i n e r que les 

m e s u r e s con te s t ées i n t e r v e n u e s ap rè s le 2 j a n v i e r 1995 car les r e q u é r a n t s 

n 'on t i n t rodu i t l eur r e q u ê t e que le 2 ju i l l e t 1995. C e p e n d a n t , la C o u r 

rappe l le q u e la règle des six mois , qui ref lète le souha i t des P a r t i e s 

c o n t r a c t a n t e s de ne pas voir r e m e t t r e en cause des décis ions a n c i e n n e s 

a p r è s un déla i indéfini , ser t les i n t é r ê t s non s e u l e m e n t de l 'E ta t 

d é f e n d e u r m a i s auss i de la sécur i t é j u r i d i q u e en t a n t q u e va l eu r en soi. 

Elle m a r q u e la l imi te t e m p o r e l l e du con t rô le effectué pa r les o r g a n e s de 

la C o n v e n t i o n et ind ique aux pa r t i cu l i e r s c o m m e aux a u t o r i t é s la pér iode 
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au-de là de laque l le ce cont rô le ne s ' exerce p lus . La C o u r n ' a donc pas la 

possibi l i té d e ne pas a p p l i q u e r la règle des six mois a u seul mot i f q u ' u n 

G o u v e r n e m e n t n ' a pas fo rmulé d ' excep t ion p r é l i m i n a i r e fondée sur elle -

ou a choisi de l imi t e r celle-ci à u n e c e r t a i n e pé r iode , c o m m e en l 'espèce 

(voir, pa r e x e m p l e , Walker c. Royaume-Uni ( d é c ) , n" 34979/97, C E D H 

2000-1). 

39. Pour a u t a n t que les r e q u é r a n t s se p l a ignen t d ' ê t r e v ic t imes d ' une 

violat ion con t i nue à laquel le le déla i de six mois ne s ' appl ique pas , la C o u r 

rappe l le que le concept de « s i t ua t i on c o n t i n u e » dés igne un é t a t de choses 

r é s u l t a n t d ' ac t ions con t inues accompl ies pa r l 'Eta t ou en son nom, don t les 

r e q u é r a n t s sont v ic t imes (voir, pa r e x e m p l e , McDaid et autres c. Royaume-

Uni, n" 25681/94, décis ion de la C o m m i s s i o n du 9 avril 1996, Décis ions et 

r a p p o r t s (DR) 85-B, p. 140). 

40. E t a n t d o n n é q u e les r e q u é r a n t s t i r e n t leurs griefs d ' é v é n e m e n t s 

pa r t i cu l i e r s su rvenus à des d a t e s préc ises , à savoir l 'édict ion du d é c r e t de 

1994 ainsi q u e - c o m m e on doi t le d é d u i r e de leur r e q u ê t e - celle des 

d é c r e t s de 1996 et 1998, il ne s au ra i t s 'agi r d ' u n e « s i t u a t i o n c o n t i n u e » 

aux fins de la règle des six mois . Le fait q u ' u n é v é n e m e n t ait des 

c o n s é q u e n c e s i m p o r t a n t e s é t a l ées d a n s le t e m p s — c o m m e les res t r i c t ions 

à la pêche qui ont f rappé les in té ressés p e n d a n t c e r t a i n e s pér iodes de 

l ' année 1996 et des a n n é e s su ivan tes - ne signifie pas qu ' i l est à l 'origine 

d ' une « s i t u a t i o n c o n t i n u e » . 

4 1 . De l'avis de la C o u r , la p r e m i è r e pé r iode de six mois p e r t i n e n t e en 

l 'espèce s 'est d o n c ouve r t e avec l ' en t r ée en v igueur du déc re t de 1994 le 

1" avril 1994. La r e q u ê t e ayan t é té i n t r o d u i t e le 2 juil let 1995, il s 'ensui t 

qu ' e l l e a é t é soumise hors déla i pour ce qui conce rne les res t r i c t ions à la 

pêche r é s u l t a n t d u déc re t de 1994. 

42 . La C o u r relève toutefois q u e les res t r i c t ions énoncées d a n s ce 

déc re t ont é t é , d a n s leur p a r t i e p e r t i n e n t e , r e condu i t e s d a n s les déc re t s 

de 1996 e t 1998. Les r e q u é r a n t s s 'en p r e n a n t é g a l e m e n t a u x res t r i c t ions 

qui décou len t de ces d é c r e t s , l eurs griefs r e s p e c t e n t à cet éga rd la règle 

des six mois p révue à l 'ar t ic le 35 § 1. 

43 . Dès lors, il y a lieu d 'accuei l l i r en p a r t i e et de re je te r en pa r t i e 

l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t . 

II. SUR LA V I O L A T I O N A L L É G U É E D E L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

44. Les r e q u é r a n t s se p la ignen t de ne pas avoir eu accès à un t r ibuna l 

a u sens d e l 'a r t ic le 6 § 1 d e la C o n v e n t i o n en vue de c o n t e s t e r les 

r e s t r i c t ions à la pêche imposées pa r déc re t min i s t é r i e l . La C o u r va 

é t u d i e r ce gr ief sous l ' ang le d e cet a r t i c l e , qu i d i spose en ses passages 

p e r t i n e n t s : 
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« T o u t e p e r s o n n e a droit à ce q u e sa c a u s e soit e n t e n d u e é q u i t a b l e m e n t , 

p u b l i q u e m e n t (...) par un tr ibunal i n d é p e n d a n t et impart ia l , é tabl i par la loi, qui 

déc idera (...) d e s c o n t e s t a t i o n s sur s e s droi ts et ob l i ga t ions de carac tère civil (...) » 

45. M ê m e à suppose r q u e ce gr ief r e spec te les condi t ions de forme 

p révues à l ' a r t ic le 35, le G o u v e r n e m e n t fait valoir qu ' i l n'y a pas eu 

violat ion de l 'ar t icle 6 § 1. En ve r tu de la loi sur la pêche , le droi t 

d ' e x e r c e r c e t t e ac t iv i té a p p a r t i e n t g é n é r a l e m e n t au p r o p r i é t a i r e d e la 

zone d ' e a u . C e p e n d a n t , le p r o p r i é t a i r e ne jou i t q u ' e x c e p t i o n n e l l e m e n t 

d u dro i t exclusif de se l ivrer à la pêche d a n s la zone en cause , ca r ce dro i t 

est r e s t r e i n t par ceux des a u t r e s cop rop r i é t a i r e s et des t i tu la i res de dro i t s 

réels l imi tés et p a r le droi t g é n é r a l d ' u sage des eaux . En o u t r e , la loi su r la 

pêche con t ien t e l l e -même des d isposi t ions l imi tan t le droi t de pêche , et 

d ' a u t r e s r e s t r i c t ions p e u v e n t ê t r e éd ic tées en ve r tu de celle-ci. 

46. P o u r le G o u v e r n e m e n t , le dro i t de pêche r le s a u m o n et la t r u i t e de 

m e r d a n s les e aux cô t iè rcs du golfe de Botn ie et d a n s les r ivières qu i s'y 

j e t t e n t est i n d é p e n d a n t de la p r o p r i é t é des eaux en ques t ion . Nul ne 

d é t i e n t un droi t subject i f de p ê c h e r ces espèces . Ni la C o u r s u p r ê m e des 

eaux ni la C o u r s u p r ê m e n 'on t conclu a u t r e m e n t d a n s leurs décis ions 

respect ives du 9 j u i n 1982 et du 3 février 1983. Il se ra i t possible 

d ' acco rde r une i n d e m n i t é au t i t r e de la loi su r les e aux m ê m e si le droi t 

réel l imi té de l 'Eta t con t inua i t d ' ex i s te r . Au co n t r a i r e de ce r t a in s 

p r o p r i é t a i r e s pr ivés , les r e q u é r a n t s ne s a u r a i e n t invoquer des motifs 

pa r t i cu l i e r s pour pêche r le s a u m o n . 

47. Le G o u v e r n e m e n t cons ta te q u ' à pa r t i r de 1989 les r e q u é r a n t s se sont 

vu accorder pa r l 'Etat la concession de plusieurs zones en vue de pêcher le 

s a u m o n et la t ru i t e de mer . Ces concessions sont res tées valables j u s q u ' à fin 

1994 et les concessions u l té r ieures cinq ans de plus. Le G o u v e r n e m e n t a d m e t 

que , p a r su i te du décre t de 1994, la pêche a é té l imitée dans cer ta ines 

des zones a t t r i buées aux r e q u é r a n t s . Cons idé ran t éga lemen t le ca rac tè re 

pécunia i re des concessions, le G o u v e r n e m e n t n 'exclut pas q u e l 'activité de 

pêche à laquelle les in téressés se sont livrés sur ce t t e base cont rac tue l le 

jusqu ' à fin 1994 puisse passer pour un « d r o i t » a u sens de l 'article 6 § 1. 

48. Le G o u v e r n e m e n t e s t ime de plus q u e les c i rcons tances de 

l 'affaire 2000:97 t r a i t é e p a r la C o u r s u p r ê m e diffèrent d e celles de l 'espèce. 

En effet, ce p récéden t concernai t un con t ra t précis et ne saura i t donc passer 

pour s ' app l iquer de m a n i è r e géné ra l e à tous les accords con t r ac tue l s 

po ten t ie l s . Les concessions accordées aux r e q u é r a n t s ne con tena ien t 

a u c u n e référence explicite à des a m e n d e m e n t s législatifs, c o n t r a i r e m e n t 

au con t r a t en ques t ion dans l 'affaire 2000:97. Leu r s concessions n ' é t a i en t 

pas non plus régies pa r une loi ou a u t r e disposi t ion ad hoc. 

49. Les r e q u é r a n t s a f f i rment qu ' i l s d é t e n a i e n t un « d r o i t » dé fendab le 

en dro i t i n t e r n e de se l ivrer à la pêche d a n s les e a u x cô t iè res du golfe de 

Botn ie , n o t a m m e n t dans l ' e s tua i re de la r ivière Kemijoki , a l lant au-de là 
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des l imi tes fixées pa r le décre t de 1994. La p ré roga t ive dont l 'Eta t 

con t i nua i t de bénéf ic ier q u a n t a u dro i t d e pêche en c a u s e é ta i t in

compa t ib l e avec les ex igences d ' une société fondée sur la p r é é m i n e n c e 

du d ro i t . Les concessions acco rda ien t a u x i n t é r e s sé s des d ro i t s con t rac 

tuels c l a i r e m e n t définis q u e l 'Eta t avait u n i l a t é r a l e m e n t a m p u t é s sans 

r e spec t e r u n e p r o c é d u r e co r r ec t e ou des cons idé ra t ions d ' éga l i t é . 

A. A p p l i c a b i l i t é d e l 'art ic le 6 § 1 

50. La C o u r doi t d ' abo rd r e c h e r c h e r s'il exis ta i t une c o n t e s t a t i o n sur 

un «dro i t » au sens de l 'ar t icle 6 § 1 q u e l 'on p e u t p r é t e n d r e , au moins de 

m a n i è r e dé fendab le , r e c o n n u en dro i t i n t e r n e . Il doit s 'agi r d ' u n e 

c o n t e s t a t i o n rée l le et s é r i e u s e ; elle p e u t c o n c e r n e r auss i b ien l 'exis tence 

m ê m e d ' un dro i t q u e son é t e n d u e ou ses m o d a l i t é s d ' exerc ice ; l ' issue de la 

p r o c é d u r e doit ê t r e d i r e c t e m e n t d é t e r m i n a n t e p o u r un tel droi t ; enfin, le 

droi t doi t ê t r e de c a r a c t è r e «civil » (voir, pa r e x e m p l e , Zander c. Suède, a r r ê t 

du 25 n o v e m b r e 1993, série A n" 279-B, p. 38, § 22). 

5 1 . L 'a r t ic le 6 § 1 de la Conven t i on ne vise pas à c r é e r de nouveaux 

dro i t s m a t é r i e l s dépou rvus de base légale d a n s l ' o rd re j u r i d i q u e de l 'Eta t 

c o n t r a c t a n t , ma i s à offrir u n e p ro tec t ion p r o c é d u r a l e pour des dro i t s déjà 

r e c o n n u s en dro i t i n t e r n e (voir, pa r e x e m p l e , W. c. Royaume-Uni, a r r ê t du 

8 ju i l le t 1987, série A n" 121, pp . 32-33, § 73). Il convient c e p e n d a n t de 

confé re r au t e r m e de « d r o i t » une por t ée a u t o n o m e sous l 'angle de 

l 'ar t ic le 6 § 1 de la Conven t i on (voir, p a r e x e m p l e , König c. Allemagne, 

a r r ê t du 28 j u i n 1978, sér ie A n" 27, pp . 29-30, §§ 88-89) . 

52. Il est vra i q u e l 'ar t icle 6 de la C o n v e n t i o n ne g a r a n t i t pas un droi t 

d ' accès à u n t r i b u n a l ayan t c o m p é t e n c e p o u r inval ider ou r e m p l a c e r une 

loi é m a n a n t d u pouvoir législat if (voir, p a r e x e m p l e , Ruiz-Mateos et autres 

c. Espagne, n" 14324/88, décis ion d e la C o m m i s s i o n du 19 avril 1991, D R 69, 

p . 227) . En l 'espèce, toutefois , la C o u r doit l imi t e r son e x a m e n aux 

c o n s é q u e n c e s d i r ec te s qu ' on t eu les d é c r e t s de 1996 et 1998 - émis sur la 

base d ' u n e loi - sur les moyens d ' ex i s t ence des r e q u é r a n t s , à savoir les 

res t r i c t ions con t inues p o r t a n t sur leurs act iv i tés de pêche d a n s ce r t a ines 

zones d ' e a u a p p a r t e n a n t à l 'E ta t don t la concession leur avait é té 

accordée de 1995 à 1999 puis de 2000 à ce j o u r . C o n s i d é r a n t les t e r m e s 

de ces concess ions - qui ava ien t u n e inc idence d i r ec t e sur l eu r m é t i e r d e 

p ê c h e u r profess ionnel - ainsi q u e la j u r i s p r u d e n c e i n t e r n e a n t é r i e u r e aux 

d é c r e t s d e 1996 et 1998, la C o u r j u g e é tab l i que , j u s q u ' à fin 1999, les 

r e q u é r a n t s pouva ien t p r é t e n d r e de m a n i è r e dé fendab le d é t e n i r un «dro i t 

d e c a r a c t è r e civil» de pêche r le s a u m o n et la t r u i t e d e m e r d a n s les e aux 

en ques t i on a l lan t au -de là des l imi tes énoncées d a n s les d é c r e t s de 1996 et 

1998 (voir, p a r e x e m p l e , Procola c. Luxembourg, a r r ê t du 28 s e p t e m b r e 1995, 

sér ie A n" 326, pp. 13-15, §§ 34-40). 



346 ARRÊT POSTI ET RAHKO c. FINLANDE 

53. De plus , la C o n v e n t i o n vise à p r o t é g e r des d ro i t s « c o n c r e t s et 

effectifs» et non « t h é o r i q u e s » ou « i l luso i res» (voir, pa r e x e m p l e , 

Papamichalopoulos et autres c. Grèce, a r r ê t du 24 j u i n 1993, sér ie A n" 260-B, 

p . 69, § 42) . Il s ' ensui t que lo r squ 'un déc re t , u n e décision ou u n e a u t r e 

m e s u r e , m ê m e s'ils ne t o u c h e n t pas f o r m e l l e m e n t u n e p e r s o n n e phys ique 

ou m o r a l e d o n n é e , af fectent en s u b s t a n c e les « d r o i t s ou ob l iga t ions d e 

c a r a c t è r e civil » de ce t t e p e r s o n n e ou d 'un g r o u p e de p e r s o n n e s se 

t r o u v a n t d a n s u n e s i t ua t ion s imi la i r e , q u e ce soit en ra ison d e c e r t a i n e s 

c a r a c t é r i s t i q u e s qu i l eur sont p r o p r e s ou de c i r cons tances factuel les qui 

les di f férencient de t o u t e a u t r e p e r s o n n e , l 'ar t icle 6 § 1 peu t d e m a n d e r 

q u e la subs t ance de la décis ion ou de la m e s u r e en ques t i on puisse ê t r e 

con t e s t ée par ce t t e p e r s o n n e ou ce g roupe devan t un « t r i b u n a l » 

r é p o n d a n t aux ex igences de ce t t e disposi t ion. 

54. La posi t ion de la C o u r à cet é g a r d est c o m p a r a b l e à celle a d o p t é e en 

droi t c o m m u n a u t a i r e eu ropéen , où une m e s u r e g é n é r a l e telle q u ' u n 

r è g l e m e n t peu t dans ce r ta ins cas faire l 'objet d ' u n e act ion en a n n u l a t i o n 

d e v a n t la C o u r d e ju s t i ce de la p a r t d ' u n e p e r s o n n e q u e c e t t e m e s u r e 

concerne ind iv idue l lement (voir l 'ar t icle 230 (ancien ar t ic le 173) du T r a i t e 

C E et , p a r e x e m p l e , l 'affaire Extramet Industrie SA c. Conseil des Communautés 

européennes, C-358/89, Recuei l de j u r i s p r u d e n c e 1 991 , p . 1-2501, § 13). 

55. La C o u r j u g e en o u t r e q u e l'on p e u t cons idé re r q u e les d é c r e t s de 

1996 et 1998 ont d o n n é na i s sance à u n e c o n t e s t a t i o n réel le et sé r ieuse 

q u a n t à l ' exis tence et à la po r t ée du droi t de c a r a c t è r e civil des 

r e q u é r a n t s de pêche r c e r t a i n e s espèces à l ' i n té r i eur d ' une zone 

c l a i r e m e n t dé l imi t ée des e a u x a p p a r t e n a n t à l 'E ta t , eu éga rd aux t e r m e s 

des concess ions q u e les i n t é r e s sé s e t l ' au to r i t é c o m p é t e n t e du pouvoir 

exécut i f se sont e n g a g é s à r e s p e c t e r j u s q u ' à fin 1999. Le c a r a c t è r e réel et 

sé r i eux de c e t t e c o n t e s t a t i o n se t rouve soul igné p a r le cons t a t du 

m é d i a t e u r selon l eque l le déc re t a n t é r i e u r , d a t a n t de 1994 et t rès 

s imi la i re , avait eu un effet d i s c r i m i n a t o i r e su r les r e q u é r a n t s . 

56. En bref, l ' a r t ic le 6 § 1 de la Conven t i on est appl icable à la 

c o n t e s t a t i o n re la t ive au dro i t des r e q u é r a n t s , tel q u ' e n v igueur j u s q u ' à 

fin 1999, de pêche r d a n s les e aux i nd iquées c o n f o r m é m e n t aux c lauses 

des concessions qui leur ont é té r e s p e c t i v e m e n t oc t royées depu i s 1995. 

57. La C o u r relève q u e les concessions c o n t r a c t é e s en 2000 p réc i sa ien t 

n o t a m m e n t q u e la pêche au s a u m o n é ta i t au to r i s ée à l ' i n té r i eur des zones 

concédées s e u l e m e n t d a n s la m e s u r e p révue d a n s le d é c r e t p e r t i n e n t su r 

la pêche a u s a u m o n ou a u t r e s d isposi t ions . C o m p t e t enu de ces c lauses 

con t r ac tue l l e s expl ic i tes , les r e q u é r a n t s ne pouva ien t p r é t e n d r e de 

m a n i è r e dé fendab le d é t e n i r à c o m p t e r de 2000 u n « d r o i t » de se l ivrer à 

la pêche d a n s les e aux a p p a r t e n a n t à l 'E ta t au -de là des l imi tes fixées p a r 

loi ou déc re t . 

58. Il s 'ensui t q u e l 'ar t ic le 6 § 1 de la C o n v e n t i o n ne s ' app l ique pas 

pour a u t a n t q u e les d é c r e t s de 1996 et 1998 on t pu d o n n e r na issance à 



ARRÊT I'OSTI ET RAHKO I . FINLANDE 347 

une c o n t e s t a t i o n c o n c e r n a n t le droi t des r e q u é r a n t s de p ê c h e r d a n s les 

e aux ind iquées sous réserve des condi t ions p révues d a n s le déc re t re la t i f 

à la pêche au s a u m o n ou a u t r e s d ispos i t ions , et ce à c o m p t e r de 2000. 

B. O b s e r v a t i o n d e l 'art ic le 6 § 1 

59. Pour a u t a n t q u e l 'ar t icle 6 a é té j u g é appl icab le , il r e s te à 

d é t e r m i n e r si les r e q u é r a n t s ont eu un accès effectif aux t r i b u n a u x en 

vue d e c o n t e s t e r les c o n s é q u e n c e s d e s d é c r e t s d e 1996 et 1998 su r leurs 

dro i t s de pêche c o n t r a c t u e l s . 

60. La C o u r relève d ' e m b l é e q u e la C o u r a d m i n i s t r a t i v e s u p r ê m e 

s 'é ta i t a u p a r a v a n t déjà déc l a r ée i n c o m p é t e n t e pour e x a m i n e r le r ecours 

formé par M. R a h k o q u a n t à la r é g u l a r i t é d ' un t e x t e à c a r a c t è r e n o r m a t i f 

s imi la i re , à savoir le décre t de 1991. O r il n 'a pas é té d é m o n t r é q u ' u n e 

c o n t e s t a t i o n des d é c r e t s de 1996 et 1998 a u r a i t eu plus de chances d e 

succès . 

6 1 . Les p reuves avancées n 'on t pas non plus convaincu la C o u r q u e les 

r e q u é r a n t s é t a i en t t enus , de pa r les t e r m e s de l 'ar t icle 35 § 1 de la 

Conven t ion , d ' e n g a g e r une act ion en d o m m a g e s et i n t é r ê t s en v e r t u de la 

loi s u r la r e sponsab i l i t é civile en vue d ' o b t e n i r de l 'E ta t r é p a r a t i o n des 

effets des d é c r e t s de 1996 et 1998 sur leurs moyens d ' ex i s t ence . Il est vrai 

q u e la C o n s t i t u t i o n conférai t aux t r i b u n a u x la c o m p é t e n c e nécessa i re 

pour s ' abs ten i r d ' a p p l i q u e r ces d é c r e t s s'ils les j u g e a i e n t non conformes à 

la C o n s t i t u t i o n ou à une loi o r d i n a i r e telle q u e la loi n" 438/1990 qui 

incorpore la Conven t ion , voire leur en faisait obl iga t ion . M ê m e en ce cas , 

l 'Etat n ' au ra i t pu ê t r e t enu pour r e sponsab le du fait d ' a u t r u i q u e si les 

r e q u é r a n t s é t a i en t p a r v e n u s à é tab l i r q u ' u n r e p r é s e n t a n t de l 'exécut i f 

avait failli à son devoir de p r e n d r e une m e s u r e ou d ' accompl i r u n e t â che 

qui lui incombai t c o m p t e t e n u de la n a t u r e et du bu t d e l 'act ivi té en 

ques t i on . O r il n ' a pas é té d é m o n t r e de m a n i è r e conva incan te q u e les 

i n t é r e s sé s ava ien t q u e l q u e chance r a i sonnab le que ce fût d ' ob t en i r u n e 

i n d e m n i s a t i o n de la pa r t de l 'Etat en invoquan t la r esponsab i l i t é de celui-

ci p o u r des e r r e u r s ou omiss ions d a n s l 'exercice de l ' au to r i t é pub l ique - et 

ce d ' a u t a n t mo ins q u e les d é c r e t s l i t ig ieux se fonda ien t i n c o n t e s t a b l e m e n t 

sur u n e loi f o r m e l l e m e n t co r r ec t e , à savoir la loi sur la pêche . 

62. La C o u r doit ensu i t e r e c h e r c h e r , en pa r t i cu l i e r à la l umiè r e d e 

l ' a r r ê t n" 2000:97 de la C o u r s u p r ê m e , si les r e q u é r a n t s p e u v e n t ê t r e 

excusés , aux fins de l 'ar t icle 35 § 1, de n 'avoir pas poursuivi l 'E ta t pour 

v io la t ion des concess ions accordées en 1995 et 1999. La C o u r relève que , 

c o n t r a i r e m e n t aux concess ions s ignées en 2000, les p r é c é d e n t e s 

concess ions ne r e n f e r m a i e n t a u c u n e rése rve ou a u t r e c lause expl ic i te 

a u t o r i s a n t l 'E ta t à r e s t r e i n d r e u n i l a t é r a l e m e n t les d ro i t s de pêche des 

in t é res sés tels q u e définis clans ces t ex t e s . M ê m e si tel é ta i t le cas , la 
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C o u r n ' a é té in formée d ' a u c u n p r é c é d e n t où il a u r a i t é t é j u g é q u ' u n déc re t 

avait e n t r a î n é u n e r u p t u r e de c o n t r a t d a n s des c i r cons tances s imi la i res . 

Eu é g a r d à l ' ensemble des p reuves don t elle d i spose , la C o u r conclut dès 

lors q u e les r e q u é r a n t s n ' a u r a i e n t pas pu i n t e n t e r u n e ac t ion p o u r r u p t u r e 

de c o n t r a t avec des c h a n c e s r a i sonnab les de succès te l les qu' i l faille 

cons idé re r qu ' i l s deva ien t se prévaloir de ce recours p o u r sa t is fa i re aux 

ex igences de la Conven t i on . 

63 . La C o u r n 'es t pas non plus conva incue q u e des p o u r s u i t e s c o n t r e 

un fonc t ionna i re en v e r t u d e l 'ar t ic le 93 de l ' anc ienne C o n s t i t u t i o n ou de 

l 'ar t icle 118 de la C o n s t i t u t i o n en v igueur a u r a i e n t c o n s t i t u é un recours 

a d é q u a t à exe rce r en l 'occurrence . Elle no te en pa r t i cu l i e r q u e , pour q u ' u n 

tel r ecours fût c o u r o n n é de succès , il a u r a i t fallu q u e les r e q u é r a n t s 

m o n t r e n t q u ' u n m e m b r e de l ' exécut i f avait c o m m i s un ac te illégal ou, à 

tou t le moins , une faute lors de l 'édiction des d é c r e t s de 1996 et de 1998. 

64. Enfin, p o u r a u t a n t q u e l'on fasse valoir q u e les r e q u é r a n t s a u r a i e n t 

pu avoir accès à un t r i b u n a l en violant les d é c r e t s de 1996 et 1998 et en 

a t t e n d a n t d ' ê t r e poursuivis pour cela, la C o u r cons idère q u e nul ne s au ra i t 

ê t r e t e n u d ' en f r e ind re la loi p o u r pouvoir o b t e n i r u n e décision sous l 'angle 

de l 'ar t icle 6 § 1 q u a n t à un «d ro i t de c a r a c t è r e civil». 

65. La C o u r conclut dès lors q u ' a u x fins de l 'ar t icle 6 § 1 les r e q u é r a n t s 

n ' on t d isposé d ' a u c u n r ecou r s qui leur a u r a i t p e r m i s d ' ob t en i r u n e 

décision de j u s t i c e sur l'effet que les d é c r e t s de 1996 et 1998 on t eu sur 

les c lauses des concess ions q u e l 'E ta t leur avait accordées q u a n t à des 

eaux de pêche lui a p p a r t e n a n t . 

66. Il s ' ensui t qu ' i l y a l ieu de r e j e t e r l ' except ion p ré l imina i r e de non-

é p u i s e m e n t des voies de recours i n t e r n e s fo rmulée p a r le G o u v e r n e m e n t 

et qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 1 DU 

P R O T O C O L E № 1, PRIS I S O L É M E N T E T C O M B I N É AVEC 

L 'ARTICLE 14 DE LA C O N V E N T I O N 

67. Les r e q u é r a n t s se p l a ignen t de ce q u e les r e s t r i c t ions à la pêche 

imposées pa r l 'Eta t a i en t violé leur droi t au respec t de leurs b iens , qui 

c o m p r e n d selon eux le dro i t de pêche r d a n s c e r t a i n e s zones des eaux 

côt ières du golfe de Bo tn i e . Ils a l l èguen t e n o u t r e avoir fait l 'objet d ' u n e 

d i s c r imina t i on pa r r a p p o r t aux p ê c h e u r s qui t rava i l len t d a n s la zone 

h a u t u r i è r e du golfe. Ils i nvoquen t l 'ar t ic le 1 du Pro tocole n" I, pris 

i so lément et c o m b i n é avec l 'ar t ic le 14 de la C o n v e n t i o n . 

68. L 'a r t ic le 1 du Protocole n" 1 est ainsi l ibe l lé : 

« T o n i c p e r s o n n e p h y s i q u e ou m o r a l e a droit au respect de ses b iens . N u l ne peut ê tre 

prive de sa propriété q u e pour c a u s e d'ut i l i té publ ique et d a n s les condi t ions prévues par 

la loi et les pr inc ipes g é n é r a u x du droit in ternat iona l . 
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Los d i spos i t ions p r é c é d e n t e s ne portent pas a t t e i n t e au droit q u e p o s s è d e n t les Etats 

de m e t t r e en v igueur les lois qu' i ls j u g e n t néces sa i re s pour r é g l e m e n t e r l 'usage des 

b iens c o n f o r m é m e n t à l ' intérêt g é n é r a l ou pour assurer le p a i e m e n t des i m p ô t s ou 

d 'autres contr ibut ions ou d e s a m e n d e s . » 

69. L 'a r t ic le 14 de la Conven t i on d i spose : 

« La j o u i s s a n c e des droi ts et l ibertés reconnus dans la (...) C o n v e n t i o n doit être 

a s s u r é e , sans d i s t inc t ion a u c u n e , fondée n o t a m m e n t sur le s e x e , la race , la couleur , la 

l a n g u e , la re l ig ion, les op in ions po l i t iques ou t o u t e s autres op in ions , l 'origine nat ionale 

o u soc ia le , l ' a p p a r t e n a n c e à u n e minor i t é n a t i o n a l e , la for tune , la n a i s s a n c e ou toute 

a u t r e s i tua t ion . » 

A. A r t i c l e 1 d u P r o t o c o l e n° 1 pr i s i s o l é m e n t 

70. Les r e q u é r a n t s se p l a ignen t de ce q u e les res t r i c t ions à la pêche 

imposées p a r l 'E ta t a ien t violé l eur dro i t au respec t de leurs b iens , qui 

c o m p o r t e r a i t le dro i t d e p ê c h e r d a n s c e r t a i n e s zones d e s e a u x cô t iè res du 

golfe de Botn ie . 

71 . Le G o u v e r n e m e n t fait tou t d ' abo rd valoir q u e , l 'ar t icle 1 du 

Protocole n" 1 ne g a r a n t i s s a n t q u e le dro i t au respec t des b iens ex i s t an t s , 

les r e q u é r a n t s ne s a u r a i e n t p la ide r q u e des motifs excep t ionne l s leur 

confèrent un dro i t d e pêche r le s a u m o n et la t r u i t e d e m e r n o n o b s t a n t le 

dro i t réel l imité de l 'E ta t . En c o n s é q u e n c e , l 'ar t ic le 1 du Pro tocole n" 1 

sera i t inappl icable . 

72. A t i t r e subs id ia i re , le G o u v e r n e m e n t observe q u e les res t r i c t ions 

énoncées d a n s le d é c r e t de 1994 ont pu r e p r é s e n t e r p e n d a n t c e t t e a n n é e -

là une i ngé rence d a n s le d ro i t d e s r e q u é r a n t s au respec t d e leurs biens 

décou lan t des concess ions alors en v igueur . La m e s u r e c o n t e s t é e n 'en 

cons t i t ue r a i t pas mo ins u n e s imple r é g l e m e n t a t i o n de l 'usage de ces 

b iens . En c o n s é q u e n c e , à suppose r q u e l 'ar t icle 1 du Protocole n" 1 soit 

app l icab le , seul son second p a r a g r a p h e e n t r e r a i t en j e u . Les res t r ic 

t ions à la pêche visent à p r o t é g e r u n e res source n a t u r e l l e l imi t ée , ce qui 

est conforme à l ' in térê t géné ra l . Bien que l 'Eta t ait le droi t exclusif de 

r é g l e m e n t e r la pêche a u s a u m o n et à la t r u i t e d e m e r , ce la n ' e m p ê c h e 

pas le p r o p r i é t a i r e d ' u n e zone d ' e au de pêche r d ' a u t r e s espèces d a n s le 

cad re fixé pa r la loi su r la pêche ou pa r le droit c o m m u n a u t a i r e 

e u r o p é e n . Les r e q u é r a n t s n 'on t pas avancé de p reuves q u a n t aux pe r t e s 

é c o n o m i q u e s concrè tes ou a u t r e pré judice q u e les m e s u r e s con t e s t ée s leur 

a u r a i e n t causés . E t a n t d o n n é qu ' i l n ' ex i s t e pas su f f i s ammen t d ' e a u x pour 

la pêche au s a u m o n et à la t r u i t e de m e r , ces eaux ont fait l 'objet de 

concess ions oc t royées su r la base d ' appe l s d 'offres. En cas d ' éga l i t é e n t r e 

p lus ieurs offres, la p ré fé rence a é té accordée aux profess ionnels qui 

pécha i en t déjà le s a u m o n d a n s les eaux conce rnées . C 'es t en ve r tu de 

te l les concess ions q u e les r e q u é r a n t s on t pu p ê c h e r le s a u m o n et la t r u i t e 

de m e r . 
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73. Eu é g a r d au bu t l ég i t ime poursu iv i ainsi q u ' à la large m a r g e 

d ' app réc i a t i on dont bénéficie l 'E ta t d a n s le d o m a i n e de l 'ar t icle 1 du 

Protocole n" 1, le G o u v e r n e m e n t sou t i en t q u e les m e s u r e s d é n o n c é e s 

é t a i e n t a p p r o p r i é e s et p r o p o r t i o n n é e s e t q u ' u n j u s t e équ i l ib re a é t é 

m é n a g é e n t r e l ' in té rê t g é n é r a l de la c o m m u n a u t é et les d ro i t s des 

r e q u é r a n t s . 

74. Les r e q u é r a n t s ne p a r t a g e n t pas ce point de vue . 

75. La C o u r a cons t a t é q u e la r e q u ê t e avai t é té soumise hors déla i pour 

a u t a n t qu 'e l l e concerna i t les r e s t r i c t ions à la pêche décou l an t du d é c r e t de 

1994 ( p a r a g r a p h e 41 c i -dessus) . Il s ' ensui t q u e son e x a m e n de ce gr ief doit 

se b o r n e r a u x res t r i c t ions tel les que r econdu i t e s p a r les d é c r e t s de 1996 et 

1998. 

76. La C o u r cons idè re q u e le dro i t des r e q u é r a n t s de p r a t i q u e r une 

c e r t a i n e pêche d a n s les eaux a p p a r t e n a n t à l 'Eta t en ve r tu des 

concess ions qui leur ont é té accordées cons t i t ue un de leurs « b i e n s » aux 

fins d e l 'ar t ic le 1 d u Pro toco le n" 1. La l imi t a t ion d e ce droi t p a r les d é c r e t s 

de 1996 et 1998 équ ivau t donc à r é g l e m e n t e r l 'usage de ces b iens au sens 

du second p a r a g r a p h e de l 'ar t icle 1 d u Protocole n" 1. 

77. La C o u r j u g e , e s s e n t i e l l e m e n t p o u r les motifs invoqués p a r le 

G o u v e r n e m e n t et le m é d i a t e u r , q u e c e t t e i ngé rence d a n s les d ro i t s de 

p r o p r i é t é des r e q u é r a n t s se jus t i f ia i t , c a r elle é t a i t légale et p ropor 

t ionnée au bu t l ég i t ime d ' i n t é r ê t g é n é r a l visé, à savoir la p ro tec t ion 

des rése rves de poissons . De plus , l ' i ngérence n ' a pas c o m p l è t e m e n t 

s u p p r i m é le droi t des r e q u é r a n t s de p ê c h e r le s a u m o n et la t r u i t e de m e r 

d a n s les eaux en ques t ion . Pa r a i l leurs , les i n t é r e s sé s ont é t é i n d e m n i s é s 

des p e r t e s sub ies à la su i t e d e l ' in te rd ic t ion de p r a t i q u e r la pêche énoncée 

d a n s le déc re t de 1996. 

78. En c o n s é q u e n c e , il n 'y a a u c u n e a p p a r e n c e de violat ion de l 'ar t ic le 1 
du Protocole n" 1 pr is i so lémen t . 

B. /Article 1 du P r o t o c o l e n° 1 c o m b i n é avec l 'art ic le 14 d e la 
C o n v e n t i o n 

79. Les r e q u é r a n t s a l l èguen t en o u t r e q u e les r e s t r i c t ions à la pêche 

on t e n t r a î n é u n e d i sc r imina t ion e n t r e e u x - m ê m e s , p ê c h e u r s cô t ie r s , et 

les p ê c h e u r s exe rçan t au l a rge des côtes d a n s le golfe de Botn ie . 

80. Le G o u v e r n e m e n t aff i rme q u e les r e s t r i c t ions en c a u s e on t t o u c h é 

tous les pêcheu r s (le la m ê m e m a n i è r e . Les concessions que l 'Etat leur a 

accordées su r u n e longue pé r iode on t en r éa l i t é p lu tô t a v a n t a g é les 

i n t é re s sés . De plus , les r es t r i c t ions d é n o n c é e s ont é té de brève d u r é e . Eu 

éga rd à la la rge m a r g e d ' app réc i a t i on dont jou i t l 'E ta t , il y a u r a i t eu un 

r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens employés et le 

bu t r e c h e r c h é . 
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8 1 . Les r e q u é r a n t s ne c o n t e s t e n t pas la lég i t imi té du bu t r eche rché par 

les res t r ic t ions a u droi t de pêche r le s a u m o n et la t r u i t e de m e r . Ils 

af f i rment toutefois que , g loba lemen t , la pol i t ique m e n é e en m a t i è r e de 

pêche opéra i t une d i sc r imina t ion con t ra i r e a u x i n t é r ê t s des p ê c h e u r s 

côt iers tels q u ' e u x - m ê m e s et favorable aux flottes de pêche au l a rge . Ils 

s ignalent divers a r g u m e n t s et l e t t r e s officiels qu i m o n t r e r a i e n t q u e ce 

sont les pêcheu r s côt iers qu i ont dû s u p p o r t e r le f a rdeau le plus lourd par 

su i te d e la pol i t ique g o u v e r n e m e n t a l e i n a u g u r é e en 1986 et v isant à 

r édu i re les pr ises de s a u m o n pour en p r o t é g e r les réserves . En réa l i t é , la 

pêche côt ière au s a u m o n et aux corégones a u r a i t é t é s é r i e u s e m e n t r édu i t e , 

t and i s q u e la pêche au la rge a u r a i t é t é e n c o u r a g é e grâce à des m e s u r e s 

b u d g é t a i r e s et légales . De plus, c o n t r a i r e m e n t à la pol i t ique officielle e t 

aux disposi t ions de la loi sur la pêche - en ve r tu desque l les l 'Eta t devai t 

o rgan i se r la pêche en offrant les m ê m e s chances à tous - les pr i ses au 

large ont connu e n t r e 1987 et 1993 u n e a u g m e n t a t i o n spec tacu la i re . 

82. La C o u r rappe l le q u e l 'ar t icle 14 de la Conven t i on n ' a pas 

d ' ex i s t ence i n d é p e n d a n t e pu isqu ' i l vau t u n i q u e m e n t p o u r la j ou i s sance 

des d ro i t s et l iber tés g a r a n t i s p a r les a u t r e s c lauses n o r m a t i v e s d e la 

Conven t i on et de ses Pro tocoles . C e p e n d a n t , il p e u t e n t r e r e n j e u m ê m e 

sans un m a n q u e m e n t à leurs ex igences et , d a n s c e t t e m e s u r e , possède u n e 

po r t ée a u t o n o m e . P o u r q u e l 'a r t ic le 14 t rouve à s ' app l iquer , il suffit q u e 

les faits du litige t o m b e n t sous l ' empi re de l 'une au moins desd i t e s c lauses . 

Il y a violat ion d u droi t g a r a n t i p a r l 'ar t ic le 14 de ne pas subi r de 

d i s c r imina t i on d a n s la j o u i s s a n c e des d ro i t s r e c o n n u s p a r la C o n v e n t i o n 

non s e u l e m e n t lo r sque les E t a t s font subir sans jus t i f i ca t ion objective e t 

r a i sonnab le un t r a i t e m e n t différent à des p e r s o n n e s se t r o u v a n t d a n s des 

s i t ua t ions a n a l o g u e s mais auss i lorsqu ' i ls n ' a p p l i q u e n t pas un t r a i t e m e n t 

différent à des p e r s o n n e s don t les s i tua t ions sont s e n s i b l e m e n t d i f férentes 

(Thlimmenos c. Grèce [ G C ] , n° 34369/97, §§ 40 et 44, C E D H 2000-IV). Les 

E t a t s jou i s sen t c e p e n d a n t d ' u n e c e r t a i n e m a r g e d ' app réc i a t i on pour 

d é t e r m i n e r si et d a n s quel le m e s u r e les d i f férences e n t r e des s i tua t ions à 

d ' a u t r e s é g a r d s a n a l o g u e s jus t i f ien t des d is t inc t ions de t r a i t e m e n t 

j u r i d i q u e (voir, p a r e x e m p l e , Stubbings et autres c. Royaume-Uni, a r r ê t du 

22 oc tobre 1996, Recueil des arrêts et décisions 1996-IV, p. 1507, § 72). 

83 . En l ' espèce , la C o u r est conva incue q u e l ' a l légat ion de d iscr imi

na t i on relève du c h a m p d ' app l i ca t ion de l 'ar t ic le 1 du Pro tocole n" 1. Elle 

doit e n s u i t e r e c h e r c h e r si ce t t e dif férence d e t r a i t e m e n t - p rovoquée ou 

non p a r u n e ac t ion posit ive de l 'E ta t ou pa r un m a n q u e m e n t à l 'obl igat ion 

de veiller à l ' absence de d i sc r imina t ion - visai t un bu t l ég i t ime . D a n s 

l ' a f f i rmat ive , la C o u r vér i f iera s'il ex is ta i t u n r a p p o r t r a i sonnab le d e 

p r o p o r t i o n n a l i t é e n t r e les moyens employés et le bu t r e c h e r c h é ( a r r ê t 

Thlimmenos p r éc i t é , § 46) . 

84. La C o u r p a r t de la conclus ion du m é d i a t e u r selon laquel le le déc re t 

de 1994 et les r e s t r i c t ions qui y é t a i e n t énoncées ava ien t en pr inc ipe une 
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base légale , à savoir la loi sur la pêche , e t se jus t i f i a i en t p o u r p r o t é g e r les 

rése rves de poissons. Le m é d i a t e u r a en o u t r e e s t imé qu ' i l exis ta i t des 

ra i sons suff isantes pour q u e les pé r iodes d ' i n t e rd ic t ion et les m a t é r i e l s 

dé fendus diffèrent selon les zones de pêche soumises à r e s t r i c t ions , ca r 

ces d i s t inc t ions visaient à t en i r c o m p t e des i t i né ra i r e s de frai des 

s a u m o n s . T o u t en p a r a i s s a n t se ra l l ier à l 'avis du g roupe de t rava i l sur la 

p ê c h e a u s a u m o n a u l a rge , le m é d i a t e u r a c e p e n d a n t conclu q u e , p o u r n e 

pas ê t r e d i s c r i m i n a t o i r e s , les res t r i c t ions deva ien t s ' app l ique r é g a l e m e n t 

à la pêche au la rge et à la pêche cô t iè re d a n s l ' ensemble des zones 

compr i s e s e n t r e c e r t a i n e s l a t i t u d e s . Le d é c r e t de 1994 a é t é réd igé d a n s 

des t e r m e s ne r e f l é t an t pas l 'avis du g r o u p e de t ravai l sans q u ' a u c u n e 

ra ison conva incan te ne soit d o n n é e à cela. Il en est r é su l t é un t r a i t e m e n t 

di f férent e n t r e c e r t a i n s p r o p r i é t a i r e s d ' e a u x et d é t e n t e u r s de concess ions 

sans mot i f g é n é r a l e m e n t accep tab le , au m é p r i s de l 'ar t icle 5 de la 

C o n s t i t u t i o n en v igueu r à l ' époque , aux t e r m e s d u q u e l tous les h o m m e s 

sont é g a u x d e v a n t la loi ( p a r a g r a p h e 15 c i -dessus) . 

85. La C o u r no t e q u e les r e q u é r a n t s on t fait r é fé rence à la po l i t ique 

m e n é e g l o b a l e m e n t p a r l 'exécutif, qu i a u r a i t c h e r c h é à favoriser la pêche 

au la rge au d é t r i m e n t des p ê c h e u r s cô t ie rs tels q u ' e u x - m ê m e s . P o u r sa 

p a r t , le G o u v e r n e m e n t sou t i en t que les r e s t r i c t ions au c œ u r de l 'espèce 

s ' app l i qua i en t d e la m ê m e m a n i è r e a u x p ê c h e u r s a u la rge et a u x 

p ê c h e u r s cô t ie r s et q u e les in t é res sés on t en réa l i té bénéficié d ' un léger 

a v a n t a g e d u fait que l 'E ta t a en p r io r i t é r enouve lé leurs concess ions a u 

lieu d ' en a c c o r d e r à d ' a u t r e s p ê c h e u r s . 

86. B o r n a n t son e x a m e n a u x c i r cons tances de l ' espèce, la C o u r ne j u g e 

pas é tabl i que les r e q u é r a n t s a ien t subi u n e différence de t r a i t e m e n t qu i 

l eur a u r a i t é t é pré judic iab le d a n s l 'exercice de l eu r droi t c o n t r a c t u e l de 

p ê c h e r le s a u m o n et les co régones d a n s des eaux a p p a r t e n a n t à l 'Eta t . 

87. Dès lors , il n 'y a pas eu viola t ion de l 'ar t ic le 1 du Pro tocole n° 1 

combiné avec l 'ar t ic le 14 de la Conven t ion . 

IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 DE LA 

C O N V E N T I O N 

88. Les r e q u é r a n t s se p l a ignen t pa r a i l leurs - en plus de ne pas avoir 

d isposé d ' u n r ecour s d e v a n t un t r i b u n a l - de n 'avoir pu se prévaloi r 

d ' a u c u n a u t r e r ecours pour c o n t e s t e r les r e s t r i c t ions à la pêche r é su l t an t 

du déc re t de 1994. Ils i nvoquen t l 'ar t icle 13 de la C o n v e n t i o n , a insi libellé : 

« T o u t e p e r s o n n e dont les droi ts et l ibertés r e c o n n u s d a n s la (...) C o n v e n t i o n ont é t é 

v io lés , a droit à l 'octroi d'un recours ef fect i f devant une i n s t a n c e na t iona le , a lors m ê m e 

q u e la v io la t ion aurai t é t é c o m m i s e par des p e r s o n n e s ag i s sant d a n s l 'exercice de leurs 

fonct ions o f f i c ie l l e s .» 
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89. Eu éga rd à son cons t a t sous l 'angle de l 'ar t icle 6 § 1 de la 

C o n v e n t i o n ( p a r a g r a p h e s 59-66 c i -dessus) , la C o u r cons idè re qu ' i l n'y a 

pas lieu p o u r elle de r e c h e r c h e r s'il y a eu viola t ion de l 'ar t ic le 13. 

V. SUR L 'APPLICATION D E L 'ARTICLE 41 D E LA C O N V E N T I O N 

90. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n , 

« Si la C o u r déc lare qu'il y a eu v io lat ion de la C o n v e n t i o n ou de ses Protoco les , et si le 

droit in terne de la H a u t e Part ie c o n t r a c t a n t e ne p e r m e t d'effacer q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v io la t ion , la C o u r accorde à la part ie l é s é e , s'il y a l i eu , une 

sat i s fact ion é q u i t a b l e . » 

A. D o m m a g e 

/. Dommage matériel 

9 1 . Les r e q u é r a n t s a l l èguen t q u e les p e r t e s qu ' i l s ont subies s 'é lèvent à 

180444,79 eu ros (EUR) (1 072 876 m a r k s finlandais (FIM)) pour M. Posti 

et à 134073,70 E U R (797 166 F IM) p o u r M. R a h k o . 

92. Le G o u v e r n e m e n t cons idère q u e , si la C o u r concluai t à la violat ion 

de l 'ar t icle 1 du Pro tocole n" 1, elle devra i t acco rde r aux r e q u é r a n t s une 

r é p a r a t i o n a d é q u a t e au t i t r e du d o m m a g e m a t é r i e l . Il e s t i m e c e p e n d a n t 

q u e leurs p r é t e n t i o n s sont excessives , ca r les i n t é r e s sé s n e les on t pas 

ca lculées en ré fé rence à l ' année 1994 - la seule pour laque l le il convienne 

d e v e r s e r u n e i n d e m n i t é - et ils n 'on t pas t e n u c o m p t e d u fait q u e leurs 

concessions u l t é r i e u r e s renvoya ien t exp l i c i t emen t à des disposi t ions 

légis lat ives et a u t r e s règ les . Le G o u v e r n e m e n t se d e m a n d e auss i si le 

d ro i t des r e q u é r a n t s à des moyens d ' ex i s t ence a é té m é c o n n u dans la 

m e s u r e a l l éguée , car ces d e r n i e r s ont de fait é té au to r i s é s à p ê c h e r d a n s 

les zones i nd iquées d a n s leurs concess ions en dépi t de l ' in te rd ic t ion 

g é n é r a l e p r o m u l g u é e pa r déc re t . 

93 . Le G o u v e r n e m e n t a d m e t n é a n m o i n s q u e , pour éva luer le m o n t a n t 

de l ' i ndemnisa t ion pour 1994, l'on peu t s ' i n s p i r e r d e la m é t h o d e ut i l isée pa r 

les r e q u é r a n t s pour calculer les p e r t e s subies en 1996. D ' a p r è s ce t t e 

m é t h o d e , la q u a n t i t é m o y e n n e de poisson prise p e n d a n t que l ' in terdic t ion 

g é n é r a l e d e la pêche é ta i t e n v i g u e u r a é t é ca lculée en divisant pa r le 

n o m b r e d ' a n n é e s la q u a n t i t é to ta le de poisson pr ise p e n d a n t la pér iode 

1990-1994. C e t t e q u a n t i t é m o y e n n e a ensu i t e é té mul t ip l i ée p a r 0,6 (ce qui 

co r respond à 60 % du q u o t a d e pêche) afin d 'ob ten i r la q u a n t i t é m a x i m a l e 

q u e les r e q u é r a n t s é t a i en t au to r i sés à pêche r p e n d a n t ce t t e pér iode . 

94. A p p l i q u a n t la m é t h o d e p réc i t ée , le G o u v e r n e m e n t est p a r v e n u aux 

m o n t a n t s de 3 409,84 E U R (20 274 FIM) et 5 460,05 E U R ( 3 2 4 6 4 FIM) à 

ve r se r à M. Post i et M. R a h k o r e s p e c t i v e m e n t en r é p a r a t i o n des pe r t e s 
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subies en 1994. P o u r r e spec t e r le pr inc ipe d ' une r é p a r a t i o n i n t ég ra l e , il y a 

lieu d ' a u g m e n t e r ces m o n t a n t s de 15 %, p o u r c o m p e n s e r la r éduc t i on qu i 

avai t é té app l i quée à l ' i ndemni sa t i on versée en 1996 afin de ne pas 

d é p a s s e r le budge t d isponible . 

95. P o u r le cas où la C o u r déc ide ra i t qu ' i l y a lieu de ve r se r 

u n e r é p a r a t i o n p o u r les p e r t e s subies au cours d ' a u t r e s a n n é e s , le 

G o u v e r n e m e n t cons idè re q u e les p r é t e n t i o n s des r e q u é r a n t s ne sont pas 

su f f i s ammen t é tayées . 

96. La C o u r a conclu à la violat ion d u droi t d 'accès à un t r i buna l d a n s 

le chef des r e q u é r a n t s , mais le lien de causa l i té e n t r e c e l l e violation et le 

d o m m a g e m a t é r i e l a l légué ne lui pa ra î t pas suffisant . Elle r e je t t e donc la 

d e m a n d e à ce t i t r e . 

2. Dommage moral 

97. C h a c u n des r e q u é r a n t s d e m a n d e 42 046,98 E U R (250 000 FIM) à 

t i t r e de r é p a r a t i o n du d o m m a g e m o r a l q u ' a cons t i t ué p o u r eux le fait de 

ne pouvoir conserver le m o d e de vie t r ad i t i onne l qui leur p rocura i t leurs 

moyens d ' ex i s t ence , ce qu i a les a p longés d a n s l ' insécur i té et l 'affliction. 

98. Le G o u v e r n e m e n t a d m e t t r a i t que la C o u r al loue u n e s o m m e 

suffisante au t i t re du d o m m a g e mora l si elle concluai t à u n e violat ion de 

la C o n v e n t i o n , ma i s juge excessif le m o n t a n t r é c l a m é . 

99. La C o u r rappe l le qu 'e l le ne peu t oc t royer u n e r é p a r a t i o n à ce t i t r e 

q u ' a u mo t i f q u e les r e q u é r a n t s n 'on t pas eu accès à u n t r i b u n a l a u sens de 

l 'ar t icle 6 § 1 de la Conven t i on . Elle est c e p e n d a n t p r ê t e à a d m e t t r e q u e 

l ' impossibi l i té où les in t é res sés se sont t rouvés de s o u m e t t r e le l i t ige à un 

t r i buna l a dû p rovoquer chez eux des s e n t i m e n t s de f rus t ra t ion et 

d ' in jus t ice , et cons idè re q u e ce pré jud ice m o r a l ne s au ra i t ê t r e c o m p e n s é 

p a r u n s imple cons t a t de viola t ion de l 'ar t ic le 6 de sa p a r t . S t a t u a n t en 

é q u i t é , elle al loue donc à c h a c u n des r e q u é r a n t s 8 000 E U R au t i t r e du 

d o m m a g e mora l . 

B. Fra is e t d é p e n s 

100. Les r e q u é r a n t s on t i n i t i a l emen t r é c l a m é 5 745 E U R (34 160 FIM) 

en r e m b o u r s e m e n t des h o n o r a i r e s de leur avocat , à ra ison de 34 h e u r e s de 

t rava i l à son ta r i f hab i t ue l de 138 E U R (820 FIM) l ' h eu re , sans c o m p t e r 

22 % de t a x e su r la va l eu r a jou tée (TVA) , soit 1 036 E U R (6 160 F I M ) . Ils 

d e m a n d e n t 20 E U R (120 FIM) de plus p o u r frais d ' a f f r anch i s semen t et 

a u t r e s . 

101. En d é c e m b r e 2 0 0 1 , les r e q u é r a n t s ont de plus sollicité 757 E U R 

( 4 5 0 0 FIM) à ve r se r à M. Alpo T u i k k a l a , anc ien r e p r é s e n t a n t de la ligue 

des p ê c h e u r s cô t ie rs , p o u r le t ravai l s u p p l é m e n t a i r e qu ' i l a effectué dans 

l 'affaire (50 h e u r e s à 15,14 E U R l ' heu re ) . 
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102. Le G o u v e r n e m e n t s 'oppose à la d e m a n d e s u p p l é m e n t a i r e des 

r e q u é r a n t s car il e s t ime qu 'e l l e a é té soumise hors dé la i . Le ta r i f hora i re 

uti l isé pour le calcul des hono ra i r e s d 'avocat lui pa ra î t en o u t r e excessif; il 

p o u r r a i t a c c e p t e r a u p lus un t a r i f h o r a i r e de 118 E U R (700 F I M ) . Pour le 

r e s t e , le G o u v e r n e m e n t s 'en r e m e t à l ' appréc ia t ion de la C o u r . 

103. La C o u r réaff i rme qu ' e l l e n 'oc t ro ie le r e m b o u r s e m e n t q u e des 

frais qui ont é t é r é e l l e m e n t et n é c e s s a i r e m e n t exposés pour p réven i r ou 

faire cor r iger la violat ion c o n s t a t é e (voir n o t a m m e n t Hertel c. Suisse, a r r ê t 

du 25 août 1998, Recueil 1998-VI, p . 2334, § 63) . Elle peu t accorder le 

p a i e m e n t non s e u l e m e n t des frais et d é p e n s exposés devan t les o rganes 

de S t r a s b o u r g , mais aussi d e ceux e n g a g é s devan t les ju r id i c t ions 

na t iona l e s . En r evanche , elle ne s au ra i t p r e n d r e en c o m p t e les honora i r e s 

et frais a f férents à un gr ief déc l a r é i r recevable (voir, pa r e x e m p l e , Mats 

Jacobsson c. Suède, a r r ê t du 28 j u i n 1990, série A n" 180-A, p. 16, § 46) . 

104. La C o u r e s t i m e q u e la d e m a n d e de r e m b o u r s e m e n t des 

honora i r e s et frais d 'avocat est c o r r e c t e m e n t é t ayée et r appe l l e q u e les 

griefs des r e q u é r a n t s ont tous é té déc la rés recevables . Les frais et dépens 

r é c l a m é s peuven t donc passe r pour avoir é t é r é e l l e m e n t et nécessa i re 

m e n t exposés pour faire cor r iger la violat ion c o n s t a t é e . 

105. Q u a n t à la d e m a n d e de r e m b o u r s e m e n t des t r a v a u x de 

M. Tu ikka l a , la C o u r peut ne pas t r a n c h e r la ques t ion de savoir si elle a 

é té soumise hors dé la i (ar t ic le 60 § 1 du r è g l e m e n t ) . En effet, elle ne 

t rouve a u c u n e p r e u v e d e ce q u e les r e q u é r a n t s a ien t r é e l l e m e n t payé ces 

t r avaux ou doivent la s o m m e soll ici tée. Il y a donc lieu de r e j e t e r ce t t e 

pa r t i e des p r é t e n t i o n s (K. et T. c. Finlande [ G C ] , n" 25702/94, §§ 205-207, 

C E D H 2001-VII) . 

106. D a n s ces condi t ions et s t a t u a n t en é q u i t é , la C o u r oct roie aux 

r e q u é r a n t s con jo in t emen t 5 765 E U R plus tout m o n t a n t pouvan t ê t r e dû 

au t i t r e de la TVA. 

C. I n t é r ê t s m o r a t o i r e s 

107. La C o u r e s t ime q u e les i n t é r ê t s m o r a t o i r e s doivent ê t r e fixés à un 

t aux a n n u e l égal a u t a u x d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la 

B a n q u e c e n t r a l e e u r o p é e n n e majoré de trois po in t s de p o u r c e n t a g e 

(Christine Goodwin c. Royaume-Uni [ G C ] , n° 28957/95 , § 124, C E D H 2002-VI) . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit q u e , en app l i ca t ion de la règle des six mois , elle ne p e u t c o n n a î t r e 

du fond des griefs p o u r a u t a n t qu ' i l s se r a p p o r t e n t aux res t r i c t ions à la 

pêche imposées pa r le d é c r e t n" 231 /1994 ; 
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2. Rejette pour le su rp lus l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t 

re la t ive à la règle des six mois ; 

3. Rejette l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t t i rée du non-

é p u i s e m e n t des voies de r ecou r s i n t e r n e s ; 

4. Dit qu ' i l y a eu violat ion de l 'ar t ic le 6 § 1 de la C o n v e n t i o n du fait cpie 

les r e q u é r a n t s n 'on t pas eu u n accès effectif à un t r i buna l pour 

c o n t e s t e r les r e s t r i c t ions à la pêche r econdu i t e s par les déc re t s 

n"s 258/1996 et 266/1998 pour a u t a n t qu 'e l les t o u c h a i e n t leurs 

act ivi tés de pêche au to r i s ée s pa r leurs concessions de 1995; 

5. Dit qu ' i l n 'y a pas eu viola t ion de l 'ar t icle 1 du Pro tocole n" 1 pris 
i so lément ; 

6. Dit qu ' i l n'y a pas eu violat ion de l 'ar t icle 1 du Protocole n" 1 combiné 

avec l 'ar t ic le 14 de la C o n v e n t i o n ; 

7. Dit qu ' i l n 'y a pas lieu de r e c h e r c h e r s'il y a eu violat ion de l 'ar t icle 13 

de la Conven t i on ; 

8. Dit 

a) q u e l 'Eta t d é f e n d e u r doit ve r se r aux r e q u é r a n t s , d a n s les t rois mois 

à c o m p t e r du j o u r où l ' a r rê t s e r a devenu défini t i f c o n f o r m é m e n t à 

l 'ar t icle 44 § 2 de la C o n v e n t i o n , les s o m m e s su ivan tes : 

i. 8 000 E U R (hui t mille euros) à c h a c u n des r e q u é r a n t s p o u r 

d o m m a g e mora l , 

ii. 5 765 E U R (cinq mille sept cent so ixante-c inq euros ) aux 

r e q u é r a n t s con jo in t emen t p o u r frais et d é p e n s , 

iii. tou t m o n t a n t p o u v a n t ê t r e d û à t i t r e d ' impô t sur lesdi tes 

s o m m e s ; 

b) q u ' à c o m p t e r de l ' exp i ra t ion dud i t déla i et j u squ ' au v e r s e m e n t , ces 

s o m m e s se ron t à ma jo re r d ' un i n t é r ê t s imple à u n t aux a n n u e l égal à 

celui de la facilité de prê t m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e 

a u g m e n t é de t rois po in t s d e p o u r c e n t a g e ; 

9. Rejette la d e m a n d e de sa t i s fac t ion é q u i t a b l e pour le su rp lus . 

Fai t en ang la i s , puis c o m m u n i q u é pa r écri t le 24 s e p t e m b r e 2002, en 

appl ica t ion de l 'a r t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Michae l O'BOYLE 

Greffier 
Nicolas BRATZA 

Prés iden t 
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SUMMARY1 

Exhaustion of domestic remedies - effectiveness of constitutional 
complaint as a remedy in respect of the length of court proceedings 

Article 35 § 1 

Exhaustion of domestic remedies - Effective domestic remedy - Effectiveness of constitutional 
complaint as a remedy in respect of the length of court proceedings - Section 63 of the 2002 
Constitutional Act on the Constitutional Court - Creation of remedy in response to judgment 
of the Court - Removal of obstacles to effectiveness identified by the Court - Power of 
Constitutional Court to set time-limit for decision on merits and to award compensation 

* 
* * 

The applicant inslituted three sets of civil proceedings in 1993 and 1994. The 
proceedings are pending at first instance. 

Held 
(1) Article 35 § 1: The Court found in Horvat that a complaint pursuant to 
section 59 of the 1999 Constitutional Court Act could not be regarded as an 
effective remedy in respect of the excessive length of court proceedings, firstly 
because the formal institution of proceedings depended on the discretion of the 
Constitutional Court and secondly because it was necessary to satisfy two 
conditions which were susceptible to various and wide interpretations. However, a 
new provision was subsequently enacted (now section 63 of the 2002 Constitutional 
Act on the Constitutional Court) , which requires the Constitutional Court, when a 
court has not decided within a reasonable time, to examine a constitutional 
complaint even before all legal remedies have been exhausted. That provision has 
removed the obstacles previously identified and, although the Constitutional 
Court has not taken any decision applying the new remedy, the wording of the 
provision is clear and indicates that the remedy was specifically designed to 
address the issue of the excessive length of proceedings. The Constitutional 
Court must examine a complaint and, if it finds the complaint well-founded, 
it must set a time-limit for deciding the case on the merits and award 
compensation. The remedy was therefore one which had to be used. 
(2) Article 13: The new remedy was an effective remedy for the purposes of this 
provision: manifestly ill-founded. 

1. T h i s s u m m a r y by the Reg i s try d o e s not b ind the Court . 
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Cardot v. France, judgment of 19 March 1991, Series A no. 200 
Akdivarand Others v. Turkey, judgment of 16 September \996, Reports of Judgments and 
Decisions 1996-IV 
Horvat v. Croatia, no. 51585/99, ECHR 2001-VIII 



SLAVICEK v. CROATIA DECISION 361 

T H E F A C T S 

T h e app l i can t , M r A n t u n Slavicek, is a C r o a t i a n ci t izen who was born in 
1935 and lives in Cakovec . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , may be 
s u m m a r i s e d as follows. 

O n 17 O c t o b e r 1992 the appl ican t lent to S.H. 6,820,000 C r o a t i a n 
d i n a r s ( H R D ) for a per iod of t h r e e m o n t h s a t a r a t e of i n t e r e s t of 3 % . 
H e also lent to N.S.F. , a c o m p a n y in Z a g r e b , H R D 3,100,000 for per iods 
of t h r e e to twelve m o n t h s at a r a t e of i n t e r e s t of 40%. 

O n 17 N o v e m b e r 1992 he lent to T.T.B. , a c o m p a n y in Z a g r e b , 
5,370 G e r m a n m a r k s (DEM) for per iods of t h r e e to twelve m o n t h s at a 
r a t e of i n t e r e s t of 30%. 

As the above c o m p a n i e s failed to r epay the loans , t he appl icant 
i n s t i t u t e d t h r e e s e t s of p roceed ings in t he Z a g r e b Munic ipa l C o u r t 
(Opcinski sud u Zagrebu). 

O n 15 O c t o b e r 1993 the appl ican t filed two s e p a r a t e civil ac t ions for 
r e p a y m e n t of his loans , one aga ins t T .B. , t he owner of T .T .B . and the 
o t h e r aga ins t N.S . , the owner of N.S.F . 

O n 18 Apri l 1994 the appl ican t filed a n o t h e r ac t ion for r e p a y m e n t of his 
loan to S.H. 

All t h r e e se t s of p roceed ings a r e p e n d i n g before t h e first-instance 

cour t . 

B. R e l e v a n t d o m e s t i c law 

Sect ion 59(4) of t he C o n s t i t u t i o n a l Act on t he C o n s t i t u t i o n a l C o u r t , 
which e n t e r e d in to force on 24 S e p t e m b e r 1999 (Ustavni zakon o Ustavnom 
sudu - " the 1999 C o n s t i t u t i o n a l C o u r t Ac t " ) , r e a d s as follows: 

"The C o n s t i t u t i o n a l Court may , except iona l ly , e x a m i n e a cons l i tu t i ona l compla int 

prior to e x h a u s t i o n of o t h e r avai lable r e m e d i e s , if it is sa t i s f i ed that a c o n t e s t e d act, or 

failure to act wi th in a r e a s o n a b l e t i m e , gross ly v io la te s a party's cons t i tu t iona l r ights 

a n d f r e e d o m s a n d that , i f it d o e s not act , a party wil l risk s e r i o u s and irreparable 

c o n s e q u e n c e s . " 

Sect ion 26 of t he C o n s t i t u t i o n a l Act a m e n d i n g the C o n s t i t u t i o n a l Act 
on t he C o n s t i t u t i o n a l C o u r t , which e n t e r e d in to force on 15 M a r c h 2002 
a n d was publ i shed in Official G a z e t t e no. 29 of 22 M a r c h 2002 (Ustavni 
zakon o izmjenama i dopunama Ustavnog zakona o Ustavnom sudu Republike 
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Hrvatske - " T h e Act of 15 M a r c h 2002") , i n t roduced a new sect ion 59 (a ) , 
which s u b s e q u e n t l y b e c a m e sect ion 63 of t he 2002 C o n s t i t u t i o n a l C o u r t 
Act . T h e r e l evan t p a r t s of t h a t sect ion read as follows: 

"(1) T h e C o n s t i t u t i o n a l Court shal l e x a m i n e a cons t i tu t iona l c o m p l a i n t e v e n before 
all legal r e m e d i e s have b e e n e x h a u s t e d in c a s e s w h e r e a c o m p e t e n t court has not 
dec ided wi th in a r e a s o n a b l e t i m e a c l a i m c o n c e r n i n g the app l i cant ' s r ights a n d 
ob l iga t ions or a cr iminal charge against him ... 

(2) If the c o n s t i t u t i o n a l compla in t ... u n d e r s u b s e c t i o n 1 above is a c c e p t e d , the 
C o n s t i t u t i o n a l Court shal l d e t e r m i n e a t ime- l imi t w i th in w h i c h a c o m p e t e n t court 
must dec ide the case o n the m e r i t s ... 

(1-5) In a dec i s ion under subsec t ion 2 above, the C o n s t i t u t i o n a l Court shall fix 

appropr ia te c o m p e n s a t i o n lor the appl icant in respect of the v io la t ion o f his 

c o n s t i t u t i o n a l r ights found ... ' f l ic c o m p e n s a t i o n shall be paid from the S t a l e budget 

wi thin three m o n t h s from the d a t e w h e n the party lodged a request lor its p a y m e n t . " 

C O M P L A I N T S 

1. T h e app l ican t compla ined u n d e r Art ic le 6 § 1 of the Conven t i on 
abou t the l eng th of t h r e e sets of civil p roceed ings . 

2. H e fu r the r c o m p l a i n e d u n d e r Art ic le 13 of the C o n v e n t i o n t h a t he 
had n o effective r e m e d y at his d isposal in respec t of t he l eng th of t he 
p roceed ings . 

T H E L A W 

1. T h e app l i can t compla ined t h a t t h r e e sets of civil p roceed ings 
conce rn ing his ac t ions for r e p a y m e n t of loans had not been concluded 
wi th in a r e a s o n a b l e t ime as r equ i r ed u n d e r Art ic le 6 § 1 of the 
C o n v e n t i o n , the re levan t par t of which r e a d s as follows: 

"In the d e t e r m i n a t i o n o f his civil r ights and ob l iga t ions everyone is e n t i t l e d to a ... 
h e a r i n g wi th in a reasonable t i m e by [a] ... tr ibunal ..." 

T h e C o u r t m u s t first e x a m i n e w h e t h e r t he app l i can t compl ied wi th t he 
ru le of exhaus t ion of d o m e s t i c r e m e d i e s as r e q u i r e d u n d e r Art ic le 35 § 1 of 
the Conven t ion . 

T h e C o u r t observes t h a t the rule of e x h a u s t i o n of d o m e s t i c r e m e d i e s 
con t a ined in Art ic le 35 § 1 of t he Conven t i on r equ i r e s t h a t n o r m a l 
r ecour se should be had by a n app l i can t to r e m e d i e s which a r e avai lable 
a n d sufficient to afford r ed re s s in respec t of the b r e a c h e s a l leged (see, 
a m o n g o t h e r a u t h o r i t i e s , Akdivar and Others v. Turkey, j u d g m e n t of 
16 S e p t e m b e r 1996, Reports of Judgments and Decisions 1996-IV, p. 1210, 
§ 66) . T h e ex i s t ence of t he r e m e d i e s in q u e s t i o n m u s t be sufficiently 
c e r t a i n not only in t h e o r y bu t in p rac t i ce , fai l ing which they will lack t h e 
r equ i s i t e accessibi l i ty and effectiveness ( ibid.) . 



SLAVICEK v. CROATIA DECISION 363 

In add i t ion , the appl ica t ion of the ru le m u s t m a k e d u e a l lowance for the 
fact t h a t it is be ing app l ied in t he con tex t of m a c h i n e r y for t he p ro tec t ion 
of h u m a n r igh t s t h a t the C o n t r a c t i n g Pa r t i e s have a g r e e d to set up (ibid., 
p . 1211, § 69) . Accordingly , t he C o u r t h a s recogn ised t h a t Art ic le 35 § 1 
( formerly Ar t ic le 26) m u s t be appl ied wi th some d e g r e e of flexibility and 
wi thou t excessive fo rmal i sm (see , for e x a m p l e , Cardot v. France, j u d g m e n t 
of 19 M a r c h 1991, Ser ies A no. 200, p. 18, § 34). It has fu r the r recognised 
tha t the ru le of e x h a u s t i o n is n e i t h e r abso lu te nor capab le of be ing appl ied 
au toma t i ca l ly ; in reviewing w h e t h e r it has been observed it is essent ia l to 
have r ega rd to the p a r t i c u l a r c i r c u m s t a n c e s of each individual case (see, 
for e x a m p l e , Van Oosterwijck v. Belgium, j u d g m e n t of 6 N o v e m b e r 1980, 
Ser ies A no. 40, pp. 17-18, § 35). T h i s m e a n s a m o n g s t o t h e r th ings tha i it 
m u s t t a k e real is t ic accoun t not only of t he ex i s tence of fo rmal r e m e d i e s in 
the legal sys tem of t he C o n t r a c t i n g Pa r ty conce rned b u t also of the 
g e n e r a l legal a n d pol i t ical con t ex t in which they o p e r a t e as well as t he 
pe r sona l c i r c u m s t a n c e s of the app l i can t s (see Akdivar and Others, ci ted 
above, p . 1211, § 69) . 

T h e C o u r t observes t h a t mHorvat v. Croatia (no. 51585/99, §§ 41-43 and 
45 , E C H R 2001-VIII) , it found tha t p roceed ings u n d e r sec t ion 59(4) of the 
1999 C o n s t i t u t i o n a l C o u r t Act were cons ide red to have been ins t i tu ted 
only if t he C o n s t i t u t i o n a l C o u r t , af ter a p r e l im ina ry e x a m i n a t i o n of the 
c o m p l a i n t , had dec ided to a d m i t it. T h u s , a l t h o u g h the pe r son conce rned 
could lodge a compla in t d i rec t ly wi th the C o n s t i t u t i o n a l C o u r t , t he formal 
ins t i tu t ion of p roceed ings d e p e n d e d on the l a t t e r ' s d i sc re t ion . 

F u r t h e r m o r e , for a p a r t y to be able to lodge a cons t i t u t iona l compla in t 
u n d e r t h a t provision two cumula t i ve condi t ions had to be sat isf ied. First ly, 
the app l i can t ' s cons t i t u t i ona l r igh t s had to have b e e n grossly violated by 
t h e fact t h a t no decis ion h a d been fo r t hcoming wi th in a r e a s o n a b l e t i m e 
and , secondly, t h e r e h a d to have b e e n a risk of se r ious a n d i r r epa rab l e 
c o n s e q u e n c e s for t h e app l i can t . 

T h e C o u r t found t h a t t e r m s such as "grossly v io l a t ed" a n d "se r ious and 
i r r e p a r a b l e c o n s e q u e n c e s " were suscept ib le to va ry ing and wide in te r 
p r e t a t i o n s a n d t h a t , t he re fo re , a c o m p l a i n t p u r s u a n t to sect ion 59(4) of 
t he C o n s t i t u t i o n a l C o u r t Act could not be r e g a r d e d wi th a sufficient 
d e g r e e of c e r t a i n t y as a n effective r e m e d y in respec t of t he l eng th of 
p roceed ings (ibid.) . 

T h e C o u r t no tes t h a t , following Horvat, on 15 M a r c h 2002 the C r o a t i a n 
p a r l i a m e n t enac t ed t he Act a m e n d i n g the C o n s t i t u t i o n a l C o u r t Act, 
which was publ i shed in Official G a z e t t e no. 29 of 22 M a r c h 2002. It 
i n t roduced a new sect ion 59(a) which l a t e r b e c a m e sect ion 63 of the 2002 
C o n s t i t u t i o n a l C o u r t Act . T h a t sec t ion provides , inter alia, t h a t t he 
C o n s t i t u t i o n a l C o u r t mus t e x a m i n e a cons t i t u t i ona l c o m p l a i n t even 
before all legal r e m e d i e s have b e e n e x h a u s t e d in cases w h e r e a 
c o m p e t e n t cour t has not dec ided wi th in a r ea sonab le t i m e a claim 



364 SLAVICEK v. CROATIA DECISION 

conce rn ing the app l i can t ' s r igh t s a n d obl iga t ions , or a c r imina l c h a r g e 
aga ins t h im. 

T h e C o u r t no tes tha t this new provision has r emoved the obs tac les t h a t 
were decisive w h e n the C o u r t found t h a t the fo rmer sect ion 59(4) did not 
comply wi th all t he r e q u i r e m e n t s to be cons ide red an effective r e m e d y in 
r e spec t of the l eng th of p roceed ings . 

A l t h o u g h the C o n s t i t u t i o n a l C o u r t has not yet a d o p t e d any decision 
following the i n t r o d u c t i o n of t h e new r e m e d y , t h e w o r d i n g of sec t ion 63 
of the 2002 C o n s t i t u t i o n a l C o u r t Act is c lear a n d ind ica tes t h a t it is 
specifically des igned to a d d r e s s the issue of the excessive l eng th of 
p roceed ings before the d o m e s t i c au tho r i t i e s . Accord ing to the new law 
everyone who d e e m s t h a t the p roceed ings conce rn ing the d e t e r m i n a t i o n 
of his civil r igh ts a n d ob l iga t ions or a c r imina l c h a r g e aga ins t h im have not 
been conc luded wi thin a r e a s o n a b l e t i m e m a y file a cons t i t u t iona l 
comp la in t . T h e C o n s t i t u t i o n a l C o u r t m u s t e x a m i n e such a compla in t 
a n d if it finds it wel l - founded it m u s t set a t ime- l imi t for dec id ing the 
case on t h e m e r i t s and it sha l l a lso a w a r d c o m p e n s a t i o n for t h e excessive 
length of p roceed ings . T h e C o u r t cons iders t h a t this is a r e m e d y which 
mus t be used by t h e app l ican t in o r d e r to comply wi th Ar t ic le 35 § 1 of 
t he Conven t i on . 

T h e C o u r t fu r the r notes t h a t t he above Act was a d o p t e d by P a r l i a m e n t 
on 15 M a r c h 2002, and it was pub l i shed in t he Official G a z e t t e on 
22 M a r c h 2002. T h e p r e s e n t appl ica t ion was lodged wi th the C o u r t on 
10 May 2002, t h a t is af ter the new r e m e d y u n d e r sec t ion 59(a) before t he 
C o n s t i t u t i o n a l C o u r t had been in t roduced . 

It follows t h a t t h i s c o m p l a i n t m u s t be re jec ted u n d e r Art ic le 35 §§ 1 a n d 
4 of t he C o n v e n t i o n for n o n - e x h a u s t i o n of d o m e s t i c r e m e d i e s . 

2. T h e app l i can t f u r t h e r c o m p l a i n e d t h a t he had no effective r e m e d y 
at his disposal for his compla in t u n d e r Art ic le 6 § 1 of t he C o n v e n t i o n , as 
r equ i r ed u n d e r Art ic le 13 of t h e Conven t i on which r eads as follows: 

"Everyone w h o s e r ights and f r e e d o m s as set forth in [ the ] C o n v e n t i o n are v io la ted 

shall have an ef fect ive r e m e d y before a nat iona l author i ty n o t w i t h s t a n d i n g that the 

v io la t ion has b e e n c o m m i t t e d by p e r s o n s a c t i n g in an official capaci ty ." 

As exp la ined above, t he C o u r t finds t h a t t h e newly in t roduced 
sect ion 63 of the 2002 C o n s t i t u t i o n a l C o u r t Act provides t he appl ican t 
wi th an effective r e m e d y in respec t of t he l eng th of the p roceed ings . 

It follows tha t th is compla in t is mani fes t ly i l l-founded and m u s t be 
re jec ted in a c c o r d a n c e wi th Art ic le 35 §§ 3 and 4 of the Conven t i on . 

For t he se r ea sons , t he C o u r t u n a n i m o u s l y 

Declares the app l ica t ion inadmiss ib le . 
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SOMMAIRE1 

Epuisement des voies de recours internes - effectivité d'un recours 
constitutionnel pour se plaindre de la durée d'une procédure judiciaire 

Article 35 § 1 

Epuisement des voies de recours internes - Recours interne effectif - Effectivité d'un recours 
constitutionnel pour se plaindre de la durée d'une procédure judiciaire - Article 63 de la loi 
constitutionnelle de 2002 sur la Cour constitutionnelle - Introduction d'un recours à la suite 
d'un arrêt de la Cour - Suppression des obstacles à l'effectivité identifiés par la Cour - Pouvoir 
de la Cour constitutionnelle de fixer le délai dans lequel un tribunal doit statuer sur le fond et 
d'accorder un dédommagement 

* * 

Le requérant engagea trois actions civiles en 1993 et 1994. Ces procédures sont 

pendantes devant la juridiction de première instance. 

1. Article 35 § 1 : la Cour avait relevé dans son arrêt Horvat qu'une demande 
fondée sur l'article 59 de la loi de 1999 sur la Cour constitutionnelle ne pouvait 
être considérée comme un recours effectif pour se plaindre de la durée d'une 
procédure, premièrement parce que l'ouverture formelle de la procédure était 
laissée à la discrétion de la Cour constitutionnelle et, deuxièmement, parce que 
le demandeur devait remplir deux conditions qui étaient susceptibles d'être 
interprétées largement et de différentes manières. Toutefois, une nouvelle 
disposition a par la suite été adoptée (désormais l'article 63 de la loi constitu
tionnelle de 2002 sur la Cour constitutionnelle). Cette disposition énonce que la 
Cour constitutionnelle doit examiner un recours constitutionnel avant même que 
tous les recours n'aient été épuisés dans les cas où un tribunal n'a pas statué clans 
un délai raisonnable. Cette nouvelle disposition a supprimé les obstacles 
précédemment identifiés. Bien que la Cour constitutionnelle n'ait encore rendu 
aucune décision depuis l'introduction de ce nouveau recours, le libellé de la 
disposition indique, sans équivoque, qu'il vise expressément à régler le problème 
de la durée excessive de procédures. La Cour constitutionnelle doit examiner un 
recours et, si elle le juge fonde, fixer le délai dans lequel un tribunal doit statuer 
sur le fond de l'affaire; elle doit également accorder un dédommagement. Il s'agit 
donc d'une voie de recours que le requérant doit emprunter. 

2. Article 13: le nouveau recours présente un caractère effectif aux fins de cette 

disposition: défaut manifeste de fondement. 

1. R é d i g é par le greffe , il ne lie pas la C o u r . 
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( . . . ) 

E N F A I T 

Le r e q u é r a n t , M . A n t u n Slavicek, est un r e s so r t i s san t c r o a t e , né en 

1935 et r é s i d a n t à Cakovec . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la c a u s e , tels qu ' i l s ont é t é exposés p a r le r e q u é r a n t , 

peuven t se r é s u m e r c o m m e sui t . 

Le 17 oc tobre 1992, le r e q u é r a n t p r ê t a à S.H. la s o m m e de 

6 820 000 d ina r s c roa tes ( H R D ) à un t a u x d ' i n t é r ê t de 3 %, p o u r une 

pér iode de t rois mois . Il p r ê t a é g a l e m e n t à N.S.F. , une société sise à 

Z a g r e b , u n e s o m m e de 3 100 000 H R D à un t aux d ' i n t é r ê t de 40 %, pour 

une pér iode de trois à douze mois . 

Le 17 n o v e m b r e 1992, il p r ê t a à T .T .B. , une société sise à Z a g r e b , une 

s o m m e 5 370 m a r k s a l l e m a n d s (DEM) à un t a u x d ' i n t é r ê t de 30 %, pour 

une pé r iode d e t rois à douze mois . 

Lesdi tes sociétés n ' ayan t pas r e m b o u r s é les s o m m e s e m p r u n t é e s , le 

r e q u é r a n t e n g a g e a à l eur e n c o n t r e t rois p r o c é d u r e s devan t le t r i buna l 

munic ipa l de Z a g r e b (Opànski sud u Zagrebu). 

Le 15 oc tobre 1993, l ' in té ressé i n t e n t a d e u x ac t ions civiles d i s t inc tes en 

r e m b o u r s e m e n t des p r ê t s , l 'une con t r e T.B. , p r o p r i é t a i r e de la société 

T.T.B. , et l ' au t r e con t re N.S . , p r o p r i é t a i r e de la société N.S.F . 

Le 18 avri l 1994, le r e q u é r a n t e n g a g e a u n e a u t r e ac t ion en r e m b o u r s e 

m e n t du p r ê t consen t i à S.H. 

Ces t rois p r o c é d u r e s sont p e n d a n t e s devan t la j u r id i c t ion de p r e m i è r e 

ins tance . 

B. Le d r o i t i n t e r n e p e r t i n e n t 

L'ar t ic le 59 § 4 de la loi cons t i t u t i onne l l e su r la C o u r cons t i tu t ionne l l e 

( e n t r é e en v igueur le 24 s e p t e m b r e 1999 - c i -après « la loi de 1999 sur la 

C o u r cons t i tu t ionne l l e » — Ustavni zakon o Ustavnom sudu) se lit a insi : 

« L a C o u r c o n s t i t u t i o n n e l l e p e u t , à t i tre e x c e p t i o n n e l , e x a m i n e r un recours cons t i tu 

t ionnel avant q u e les a u t r e s recours poss ib les ne so ient é p u i s é s si e l le e s t i m e q u ' u n e 

act ion , ou l 'absence de tou te act ion e n t r e p r i s e d a n s un délai ra i sonnable , enfreint 

m a n i f e s t e m e n t les droi ts et l ibertés c o n s t i t u t i o n n e l s d 'une des part ie et q u e sans 

in tervent ion d e sa part , c e t t e part ie serai t e x p o s é e à des c o n s é q u e n c e s graves et 

irréparables . » 

L'ar t ic le 26 de la loi cons t i t u t i onne l l e p o r t a n t modif icat ion de la loi sur 

la C o u r cons t i tu t ionne l l e (ent rée en v igueu r le 15 m a t s 2002 cl publ iée au 

J o u r n a l officiel n" 29 d u 22 m a r s 2002 - c i -après « la loi du 15 m a r s 2002 » -
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Ustavni zakon o izmjenama i dopunama Ustavnog zakona o Ustavnom sudu 

Republike Hrvatske) a i n t rodu i t u n nouvel a r t ic le 59 a ) , devenu pa r la su i te 

l 'ar t icle 63 de la loi de 2002 sur la C o u r cons t i t u t ionne l l e . Les pas sages 

p e r t i n e n t s de ce t t e d isposi t ion se l isent a in s i : 

« 1. La C o u r c o n s t i t u t i o n n e l l e doit e x a m i n e r un recours c o n s t i t u t i o n n e l avant m ê m e 

q u e tous les recours n'aient é t é é p u i s é s dans les cas où un tr ibunal c o m p é t e n t n'a pas 

s t a t u é d a n s un délai ra i sonnable sur les droi ts et ob l iga t ions d'une p e r s o n n e ou sur le 

b ien- fondé d'une accusa t ion en m a t i è r e p é n a l e d ir igée contre e l le (...) 

2. Si la C o u r c o n s t i t u t i o n n e l l e ret ient le recours con s t i tu t ion n e l (...) prévu par le 

paragraphe 1 du présent art ic le , e l l e fixe le délai clans lequel un tr ibunal c o m p é t e n t 

doit s t a t u e r sur le fond de l'affaire (...) 

S. D a n s la déc i s ion rendue en vertu du paragraphe 2 du présent art ic le , la Cour 

c o n s t i t u t i o n n e l l e fixe le montant adéquat de la réparat ion à accorder pour la v io lat ion 

d e s droi ts c o n s t i t u t i o n n e l s c o n s t a t é e (...) Le m o n t a n t de la réparation doit ê t r e payé sur 

le budget de l'Etat clans un dé la i de; trois mois à c o m p t e r de la d a t e à l aque l l e la part ie a 

p r é s e n t é une d e m a n d e en vue du v e r s e m e n t . » 

G R I E F S 

1. Le r e q u é r a n t dénonce sur le t e r r a i n de l 'ar t icle 6 § 1 de la Con

ven t ion la d u r é e de trois p rocédure s civiles. 

2. I n v o q u a n t l 'ar t ic le 13 d e la C o n v e n t i o n , il a l l ègue en o u t r e n 'avoir 

d isposé d ' a u c u n recours effectif p o u r se p l a ind re de la d u r é e des p ro 

c é d u r e s . 

E N D R O I T 

1. Le r e q u é r a n t se p la in t q u e les t rois ac t ions en r e m b o u r s e m e n t 

de p rê t s qu ' i l avai t engagées n ' on t pas é té conclues d a n s un délai 

r a i sonnab l e , en violat ion de l 'ar t icle 6 § 1 de la Conven t ion , don t le 

p a s s a g e p e r t i n e n t est a insi libellé : 

« T o u t e p e r s o n n e a droit à ce q u e sa cause soit e n t e n d u e (...) dans un dé la i 

ra i sonnable , par un tr ibunal (...) qui déc idera (...) des c o n t e s t a t i o n s sur s e s droits et 

ob l iga t ions de carac tère civil (...) » 

La C o u r a d ' abord e x a m i n é si le r e q u é r a n t avai t r e spec t é la règ le de 

l ' é p u i s e m e n t des voies de recours i n t e r n e s , ainsi q u e l 'exige l 'a r t ic le 35 

§ 1 de la C o n v e n t i o n . 

Elle observe q u e , c o n f o r m é m e n t à la règle de l ' épu i semen t des voies de 

r ecour s i n t e r n e s énoncée à l 'ar t ic le 35 § 1 de la Conven t ion , un r e q u é r a n t 

doit se prévalo i r des recours n o r m a l e m e n t d isponibles et suff isants pour 

lui p e r m e t t r e d ' ob ten i r r é p a r a t i o n des violat ions qu ' i l a l lègue (voir, p a r m i 

d ' a u t r e s , l ' a r rê t Akdivar et autres c. Turquie Au 16 s e p t e m b r e 1996, Recueil des 

arrêts et décisions 1996-IV, p. 1210, § 66) . C e s recours doivent ex i s te r à un 
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d e g r é suffisant de c e r t i t u d e , en p r a t i q u e c o m m e en théo r i e , sans quoi leur 

m a n q u e n t l 'effectivité et l 'accessibil i té voulues (ibidem). 

En o u t r e , la C o u r doit a p p l i q u e r ce t t e règle en t e n a n t d û m e n t c o m p t e 

du c o n t e x t e : le m é c a n i s m e de s a u v e g a r d e des dro i t s de l ' h o m m e q u e les 

P a r t i e s c o n t r a c t a n t e s sont convenues d ' i n s t a u r e r (ibidem, p . 1211, § 69) . La 

C o u r a ainsi r econnu q u e l 'ar t icle 35 § 1 (ancien a r t ic le 26) doit s ' app l iquer 

avec u n e c e r t a i n e souplesse et sans fo rmal i sme excessif (voir, pa r e x e m p l e , 

l ' a r rê t Cardote. France d u 19 m a r s 1991, sér ie A n " 200, p . 18, § 34). Elle a de 

plus a d m i s que la règle de l ' é p u i s e m e n t des voies de r ecour s in t e rnes 

ne s ' a ccommode pas d 'une app l ica t ion a u t o m a t i q u e et ne revêt pas un 

c a r a c t è r e abso lu ; en en con t rô l an t le r e spec t , il faut avoir é g a r d aux 

c i rcons tances de la cause (voir, pa r e x e m p l e , l ' a r rê t Van Oosterwijck 

c. Belgique d u 6 n o v e m b r e 1980, série A n" 40, pp. 1 7-18, § 35) . Ce la signifie 

n o t a m m e n t q u e la C o u r doit t en i r c o m p t e de m a n i è r e réa l i s te non 

s e u l e m e n t des r ecour s p révus en théor i e dans le sys t ème j u r i d i q u e de la 

P a r t i e c o n t r a c t a n t e c o n c e r n é e , mais é g a l e m e n t du c o n t e x t e j u r i d i q u e et 

pol i t ique d a n s lequel ils se s i t uen t ainsi q u e de la s i tua t ion personne l le 

des r e q u é r a n t s ( a r r ê t Akdivar et autres p réc i t é , p. 1211, § 69). 

La C o u r rappe l le que dans l 'affaireHorvatc. Croatie (n" 51585/99, §§41-43 , 

45 , C E D H 2001-VIII) , elle avait relevé que la p r o c é d u r e p révue par 

l 'ar t icle 59 § 4 de la loi sur la C o u r cons t i tu t ionne l l e n e pouvai t ê t r e 

ins t i tuée que si la C o u r cons t i tu t ionne l l e , ap r è s un e x a m e n p ré l imina i re 

du grief, déc idai t de le r e t en i r . Dès lors, s'il é ta i t vra i q u e la pe r sonne 

concernée pouvait saisir d i r e c t e m e n t la C o u r cons t i tu t ionne l l e , l ' ouver ture 

formelle de la p r o c é d u r e é ta i t laissée à la d iscré t ion de ce t t e ju r id ic t ion . 

E n o u t r e , pour q u ' u n e p a r t i e pû t p r é s e n t e r u n r ecour s cons t i t u t ionne l 

en ve r tu de ce t t e d isposi t ion , d e u x condi t ions c u m u l a t i v e s deva ien t ê t re 

r empl i e s . P r e m i è r e m e n t , les d ro i t s cons t i t u t i onne l s du d e m a n d e u r 

deva ien t ê t r e m a n i f e s t e m e n t enf re in t s du fait q u ' a u c u n e m e s u r e n 'avai t 

é té pr i se d a n s u n dé la i r a i sonnab le et , d e u x i è m e m e n t , il fallait q u e le 

d e m a n d e u r fût exposé à des conséquences graves et i r r é p a r a b l e s . 

La C o u r avait cons ta té q u e des t e r m e s tels q u e « m a n i f e s t e m e n t 

enf re in ts» et «conséquences graves et i r r épa rab l e s» é ta ien t suscept ibles 

d ' ê t r e i n t e rp ré t é s l a r g e m e n t et de dif férentes m a n i è r e s et que , pa r consé

q u e n t , u n e d e m a n d e fondée sur l 'article 59 § 4 de la loi sur la C o u r const i tu

t ionnel le ne pouvai t ê t r e cons idérée avec un degré suffisant de ce r t i tude 

c o m m e u n recours effectif q u a n t à la d u r é e d 'une p rocédure (ibidem). 

La C o u r cons ta t e q u ' à la su i te de l ' a r rê t Horvat le P a r l e m e n t c roa te a 

a d o p t é , le 15 m a r s 2002, la loi p o r t a n t modif icat ion d e la loi sur la C o u r 

cons t i tu t ionne l l e , qu i a é té publ iée au J o u r n a l officiel n" 29 le 22 mar s 

2002. C e t t e loi a in t rodui t un nouvel ar t ic le 59 a ) , d é s o r m a i s l 'ar t icle 63 de 

la loi cons t i tu t ionne l le de 2002 sur la C o u r cons t i tu t ionne l le . C e t t e dis

posi t ion énonce n o t a m m e n t q u e la C o u r cons t i tu t ionne l l e doit e x a m i n e r 

un recours cons t i t u t ionne l avan t m ê m e que tous les r ecours n ' a i en t é té 
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épuisés d a n s les cas où un t r ibuna l c o m p é t e n t n ' a pas s t a t u é d a n s un déla i 

r a i sonnab le sur les droi t s et obl igat ions de c a r a c t è r e civil d ' une p e r s o n n e ou 

su r le bien-fondé d ' une accusa t ion en m a t i è r e péna le d i r igée con t r e elle. 

La C o u r relève q u e c e t t e nouvel le disposi t ion a s u p p r i m é les obs tac les 

qu i l ' avaient a m e n é e à conc lure q u e l ' anc ien a r t ic le 59 § 4 ne rempl i s sa i t 

pas t o u t e s les condi t ions nécessa i res p o u r cons t i t ue r un r ecour s effectif 

r e l a t i v e m e n t à la d u r é e d ' u n e p r o c é d u r e . 

Bien q u e la C o u r cons t i t u t ionne l l e n 'a i t encore r e n d u a u c u n e décis ion 

depu i s l ' i n t roduc t ion de ce nouveau recours , le libellé de l 'ar t ic le 63 de la 

loi de 2002 su r la C o u r cons t i t u t ionne l l e i nd ique , sans équ ivoque , qu ' i l vise 

e x p r e s s é m e n t à r ég le r le p r o b l è m e de la d u r é e excessive de p r o c é d u r e s 

devan t les j u r id i c t ions i n t e r n e s . En ve r tu de la nouvel le loi, t o u t e 

p e r s o n n e e s t i m a n t q u ' u n e p r o c é d u r e v isant à déc ider d ' une c o n t e s t a t i o n 

su r ses dro i t s et ob l iga t ions de c a r a c t è r e civil ou du b ien-fondé d ' u n e 

accusa t ion en m a t i è r e péna l e d i r igée con t re elle n ' a pas é té conclue d a n s 

un déla i r a i sonnab le peu t f o rmer un recours cons t i t u t i onne l . La C o u r 

cons t i t u t ionne l l e doit e x a m i n e r ce recours et , si elle le j u g e fondé, Fixer le 

déla i d a n s lequel un t r ibuna l doit s t a t u e r sur le fond de l ' a f fa i re ; elle doit 

é g a l e m e n t acco rde r un d é d o m m a g e m e n t au t i t re de la d u r é e excessive de 

la p r o c é d u r e . La C o u r e s t ime qu' i l s 'agit d 'une voie de recours don t le 

r e q u é r a n t doi t u se r pour sat isfai re à l 'ar t ic le 35 § 1 de la C o n v e n t i o n . 

La C o u r relève en o u t r e q u e la loi s u s m e n t i o n n é e a é té a d o p t é e p a r le 

P a r l e m e n t le 15 m a r s 2002 et publ iée au J o u r n a l officiel le 22 m a r s 2002. 

La p r é s e n t e r e q u ê t e a é té po r t ée devan t la C o u r le 10 m a i 2002, soit a p r è s 

l ' i n t roduc t ion du nouveau r ecour s cons t i t u t i onne l prévu p a r l 'ar t icle 59 a ) . 

Il s ' ensui t que ce gr ief doit ê t r e re je té pour n o n - é p u i s e m e n t des voies de 

r ecour s i n t e r n e s , en app l ica t ion de l 'ar t ic le 35 §§ 1 et 4 de la Conven t i on . 

2. Le r e q u é r a n t a l lègue en o u t r e n 'avoir d isposé d ' a u c u n r ecour s 

effectif pour faire valoir le gr ief qu ' i l fo rmule sur le t e r r a i n de l 'ar t icle 6 

§ 1 de la Conven t ion , c o n t r a i r e m e n t à ce qu ' ex ige l 'ar t ic le 13 de la 

C o n v e n t i o n , ainsi l ibe l lé : 

« T o u t e personne dont les droi ts et l ibertés r e c o n n u s d a n s la (...) C o n v e n t i o n o n t é t é 

v io lés , a droit à l 'octroi d'un recours effect i f devant une i n s t a n c e n a t i o n a l e , alors m ê m e 

q u e la v io la t ion aurai t é t é c o m m i s e par des p e r s o n n e s ag i s sant dans l ' exerc ice d e leurs 

fonct ions off ic iel les . » 

Ainsi qu 'e l l e l'a précisé ci-dessus, la C o u r e s t i m e que le nouvel ar t ic le 63 

de la loi cons t i tu t ionne l l e de 2002 su r la C o u r cons t i tu t ionne l l e fourni t au 

r e q u é r a n t u n recours effectif pour se p l a ind re de la d u r é e des p r o c é d u r e s . 

Il s ' ensui t que ce gr ief est m a n i f e s t e m e n t ma l fondé et doit ê t r e re je té , 

en app l ica t ion de l 'ar t icle 35 §§ 3 et 4 de la Conven t ion . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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Discrimination - Nationalité - Exclusion des non-nationaux du bénéfice du droit de demander 
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Article 1 du Protocole n" 1 
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de leurs biens - Biens - Espérance légitime - Demande en jonction du respect d'une condition 

• 

Les requérants quittèrent la Tchécoslovaquie en 1982 et se fixèrent par la suite aux 
Etats-Unis dAmér ique . Ils acquirent la nationalité américaine en 1989 et perdirent 
de ce fait automatiquement la nationalité tchécoslovaque. Entre-temps, un 
tribunal tchécoslovaque les avait condamnés par contumace pour abandon de la 
République et avait ordonné la confiscation de tous leurs biens, que l'Etat vendit 
ensuite à des tiers. En 1990, le même tribunal déclara qu'en application de la loi sur 
la réhabilitation judiciaire la condamnation des requérants ainsi que toutes 
les décisions accessoires à celle-ci avaient été annulées avec effet ex lune. En 1994, 
la Cour constitutionnelle abrogea la condition de résidence permanente applicable 
aux demandeurs en restitution. Les requérants engagèrent une action civile en 
restitution de leurs biens. Ils furent toutefois déboutés au motif qu'ils ne 
remplissaient pas la condition de nationalité tchèque posée par la loi sur la 
réhabilitation extrajudiciaire. Ils formèrent un appel qui fut rejeté puis le juge 
rapporteur de la Cour constitutionnelle écarta leur recours sans tenir d'audience. 

1. Article 1 du Protocole n° 1 et article 14 de la Convention : la Cour ne peut étudier 
le grief des requérants sous l'angle de l'article 26 du Pacte international relatif aux 
droits civils et politiques, auquel ils font référence, mais estime qu'un examen sur le 
terrain de l'article 14 de la Convention semble approprié, les deux dispositions 
interdisant la discrimination. Cependant, l'article 14 ne peut s'appliquer qu'en 
combinaison avec une autre disposition de la Convention, raison pour laquelle il y 
a lieu de déterminer si l'article 1 du Protocole n" 1 est applicable. A cet égard, le 
terme «biens» peut désigner des valeurs patrimoniales, y compris des créances, 

1. R é d i g é par le greffe, il ne lie pas la Cour . 
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pour lesquelles un requérant peut prétendre avoir au moins une «espérance 
légitime » de les voir se concrétiser. En revanche, ne sont pas à considérer comme 
des «biens » l'espoir de voir revivre un droit de propriété éteint depuis longtemps ni 
une créance conditionnelle qui se trouve caduque par suite de la non-réalisation 
d'une condition. Dans le cas d'espèce, les requérants étaient conscients qu'ils ne 
remplissaient pas la condition de nationalité. L'objet de la procédure ne portait 
donc pas sur des «biens existants» et les requérants n'avaient pas la qualité de 
propriétaires mais se trouvaient dans la position de simples demandeurs. Malgré 
leur réhabilitation en 1990, leurs anciens biens étaient toujours détenus par des 
tierces personnes dont le droit de propriété était inscrit dans les registres fonciers. 
Sur le point de savoir s'ils avaient une espérance légitime de voir se concrétiser une 
créance actuelle et exigible, leur nationalité les empêchait de demander la 
restitution de leurs biens; leur seule chance d'obtenir gain de cause consistait à 
faire annuler pour inconstitutionnalité la disposition légale pertinente. Or la 
croyance que la loi en vigueur serait changée en leur faveur ne peut pas être 
considérée comme une forme d'espérance légitime, qui doit être de nature plus 
concrète qu'un simple espoir et se fonder sur une disposition légale ou un acte 
juridique. Dès lors, les requérants n'ont pas montré qu'ils étaient titulaires d'une 
créance suffisamment établie pour être exigible et ils ne peuvent donc pas se 
prévaloir d'un «bien». Partant , ni les jugements des tribunaux nationaux ni 
l'application de la loi en cause n'ont pu constituer une ingérence dans la 
jouissance de leurs biens, et les faits échappent au champ d'application de 
l'article 1 du Protocole n" 1. Dans ces conditions, l'article 14 ne s'applique pas non 
plus: incompatibilité rationemateriae. 

2. Article 6 § 1 : s'il est vrai que la procédure devant la Cour constitutionnelle s'est 
déroulée sans audience publique, elle se limitait à l 'examen de questions de 
constitulionnalitc et donc à des points de droit. Dès lors, l'absence d'audience 
était suffisamment compensée par les audiences publiques tenues au stade de 
l'examen du bien-fondé des demandes des requérants. De plus, même si c'est le 
juge rapporteur, et non une chambre de la Cour constitutionnelle, qui a examiné 
les recours constitutionnels, les autorités nationales doivent aussi tenir compte des 
impératifs d'efficacité et d'économie auxquels se heurterait l'organisation 
systématique de débats dans ce type particulier de procédure. 
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(...) 

E N F A I T 

1. Les r e q u é r a n t s , M. P e t e r G r a t z i n g e r et M"" Eva G r a t z i n g e r o v a , sont 

des r e s so r t i s san t s a m é r i c a i n s nés en 1949 et r é s idan t à San Rafael 

(Cal i forn ie , E t a t s - U n i s d ' A m é r i q u e ) . A l ' audience du 29 ma i 2002, ils 

é t a i en t r e p r é s e n t é s pa r M' D . Sa t r apovâ , avoca te au b a r r e a u t c h è q u e , 

ass i s tée de M. D . Novotny et M'"' L. U r b a n o v â , consei l lers . Le 

g o u v e r n e m e n t d é f e n d e u r é t a i t r e p r é s e n t é p a r M . V. S c h o r m , son a g e n t , 

ass is té de M'1"' E. Vachovcovâ, consei l . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

2. Les faits de la cause , tels qu ' i l s on t é t é exposés p a r les pa r t i e s , 

p e u v e n t se r é s u m e r c o m m e sui t . 

3 . En 1978, les r e q u é r a n t s a c q u i r e n t , p a r un c o n t r a t de v e n t e , des 

b iens immobi l i e r s , à savoir u n e ma i son famil ia le , un t e r r a i n à cons t ru i r e 

et u n j a r d i n . En ju i l le t 1982, ils p a r t i r e n t en voyage t ou r i s t i que en Suisse, 

d 'où ils ne r ev in ren t pas . Ils s ' ins ta l l è ren t d ' abo rd en I ta l ie pu i s a u x E t a t s -

U n i s d ' A m é r i q u e où ils o b t i n r e n t la na t iona l i t é a m é r i c a i n e en avril 1989, 

ce qu i e n t r a î n a , en ve r tu du T r a i t é de 1928 1 sur la n a t u r a l i s a t i o n conclu 

e n t r e l ' anc ienne R é p u b l i q u e tchécos lovaque et les E t a t s - U n i s d ' A m é r i q u e , 

la p e r t e a u t o m a t i q u e de leur na t iona l i t é t chécos lovaque . 

4. P a r un j u g e m e n t du 8 m a r s 1983, le t r i buna l de d is t r ic t (okresni soud) 

de Libérée c o n d a m n a les r e q u é r a n t s pa r c o n t u m a c e , pour a b a n d o n de la 

R é p u b l i q u e (opustèni republiky), à d e u x a n s d ' e m p r i s o n n e m e n t et à la con

fiscation de tous l eu r s b iens . En oc tobre 1983, l 'E ta t vendi t aux époux C . 

les b iens immobi l i e r s conf isqués a u x r e q u é r a n t s . Selon ces d e r n i e r s , la 

v e n t e se dé rou l a en violat ion des d isposi t ions légales alors en v igueur , le 

pr ix d ' acha t é t a n t infér ieur au pr ix é tab l i pa r un r a p p o r t d ' expe r t i s e . A 

l eu r avis, les a c q u é r e u r s , en l 'occur rence des fonc t ionna i res c o m m u 

nis tes , é t a i e n t a v a n t a g é s p a r l ' anc ien r é g i m e . 

5. Le 12 s e p t e m b r e 1990, le m ê m e t r i buna l déc l a r a q u ' e n appl ica t ion 

de l 'ar t icle 2 de la loi n" 119/1990 sur la r éhab i l i t a t i on jud ic i a i r e , la 

c o n d a m n a t i o n des r e q u é r a n t s a insi q u e t ou t e s les décis ions accessoires 

à celle-ci ava ien t é té a n n u l é e s avec effet ex tune. 

1. Le trai té ( p a r a g r a p h e s 3 2 et 33 c i -des sous ) fut s i gné le 16 ju i l l e t 1928 et en tra e n v igueur 

le 14 n o v e m b r e 1929. Il fut publ i é d a n s le recue i l officiel sous le n u m é r o 169/1929 . Le 

2 4 s e p t e m b r e 1997, le m i n i s t è r e d e s Af fa ires é t r a n g è r e s de la R é p u b l i q u e t c h è q u e informa 

q u e le tra i té avait c e s s é d'être va lable à la d a t e du 20 août 1997. 
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6. P a r un a r r ê t du 12 ju i l le t 1994, la C o u r cons t i t u t ionne l l e (Ùstavni 

soud) a b r o g e a la condi t ion de r é s idence p e r m a n e n t e s u r le t e r r i t o i r e d e la 

R é p u b l i q u e t c h è q u e p o u r les d e m a n d e u r s en r e s t i t u t ion , p resc r i t e pa r 

l ' a r t ic le 3 §§ 1 e t 4 d e la loi n" 87/1991 su r la r é h a b i l i t a t i o n e x t r a 

j u d i c i a i r e 1 . Elle fixa é g a l e m e n t un nouveau déla i p o u r i n t r o d u i r e des 

d e m a n d e s en res t i tu t ion par les pe r sonnes conce rnées , qui expi ra i ! le 

1" mai 1995. 

7. Le I e r n o v e m b r e 1994, en app l ica t ion de l 'ar t icle 4 § 2 de la loi sur la 

r éhab i l i t a t i on ex t ra jud ic ia i re , les r e q u é r a n t s a d r e s s è r e n t aux époux C. 

u n e d e m a n d e v isant à conclure un accord sur la r e s t i t u t i o n des b iens . Le 

9 n o v e m b r e 1994, ces d e r n i e r s firent savoir qu ' i l s ne d o n n e r a i e n t pas sui te 

à ce t t e d e m a n d e . 

8. Le 10 j a n v i e r 1995, les r e q u é r a n t s e n g a g è r e n t a lors devan t le 

t r i buna l de dis t r ic t de Libérée une ac t ion civile en r e s t i t u t i on des b iens . 

9. P a r u n j u g e m e n t d u 30 s e p t e m b r e 1996, le t r i b u n a l de dis t r ic t 

d é b o u t a les r e q u é r a n t s , c o n s t a t a n t qu ' i ls ne r empl i s sa i en t pas l 'une des 

cond i t ions posées p a r la loi su r la r éhab i l i t a t i on ex t r a jud ic i a i r e , à savoir 

la na t iona l i t é t c h è q u e , et qu ' i l s n ' é t a i e n t donc pas habi l i tés à d e m a n d e r la 

r e s t i t u t i o n des b iens en ques t ion . Le t r i buna l re leva é g a l e m e n t qu ' i l 

n 'ava i t pas é té p rouvé que les époux C. ava ien t acquis les b iens en 

bénéf ic ian t d ' un a v a n t a g e illégal. 

10. Les r e q u é r a n t s i n t e r j e t è r e n t appe l de ce j u g e m e n t , en faisant 

n o t a m m e n t valoir qu ' i l s ava ien t é té r éhab i l i t é s j u d i c i a i r e m e n t et que 

leur droi t de p r o p r i é t é é t a i t a insi ré tab l i , la décis ion de r éhab i l i t a t i on 

ayan t p rononcé l ' annu la t i on ex tune de la décision de confiscat ion. 

11. Pa r un a r r ê t du 13 février 1997, la cour r ég iona le (krajskj soud) 

d ' U s t î nad L a b e m re je ta l ' appel des r e q u é r a n t s et con f i rma le j u g e m e n t 

d e p r e m i è r e i n s t ance , r e l evan t en pa r t i cu l i e r q u e la condi t ion de 

na t i ona l i t é t c h è q u e , imposée aux d e m a n d e u r s en r e s t i t u t i o n pa r la loi 

su r la r éhab i l i t a t i on ex t ra jud ic ia i r e , n ' é t a i t pas en con t r ad i c t i on avec 

l 'ar t ic le 11 § 2 de la C h a r t e des d ro i t s et l iber tés f o n d a m e n t a u x (Lisiina 

zâkladnich prâv a svobod). La cour n ' e s t i m a pas nécessa i re de s u s p e n d r e la 

p r o c é d u r e d ' appe l et de t r a n s m e t t r e l 'affaire à la C o u r cons t i t u t ionne l l e 

afin de r é soud re la ques t i on de la cons t i t u t i onna l i t é de lad i te condi t ion . 

12. Le 22 avril 1997, les r e q u é r a n t s i n t rodu i s i r en t un recours 

cons t i t u t i onne l (ûstavni stiznost), a l l é g u a n t la viola t ion des ar t ic les 1, 2, 

11, 12 et 14 de la C h a r t e , ainsi q u e de l 'ar t icle 26 du Pac te i n t e r n a t i o n a l 

re la t i f aux dro i t s civils et po l i t iques . Ils firent valoir q u e , m ê m e si 

l ' a r t ic le 11 § 2 d e la C h a r t e prévoyai t q u e c e r t a i n s b iens ne p e u v e n t ê t r e 

la p r o p r i é t é q u e des c i toyens t c h è q u e s , ce t t e d isposi t ion ne s ' appl iqua i t 

1. Arrêt n" Pl. Û S 3 / 9 4 , publ ié dans le recue i l officiel sous le n u m é r o 1 6 4 / 1 9 9 4 (paragraphe 37 
c i -des sous ) . 
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pas à eux , les décis ions d e c o n d a m n a t i o n ainsi q u e t o u t e s les décis ions 

accessoires ayant é té a n n u l é e s ex tune. En c o n s é q u e n c e , ils e s t i m è r e n t 

n 'avoir j a m a i s cessé d ' ê t r e p r o p r i é t a i r e s , se r é f é ran t à l ' a r rê t de la C o u r 

cons t i tu t ionne l l e n° I U S 117/93, selon lequel la loi sur la r éhab i l i t a t ion 

ex t ra jud ic ia i re n ' i nd iqua i t q u e la p r o c é d u r e à suivre p a r les d e m a n d e u r s 

en r e s t i t u t i o n . Les r e q u é r a n t s d e m a n d è r e n t à la C o u r cons t i tu t ionne l l e , 

p a r a i l leurs , d ' a b r o g e r la condi t ion de na t iona l i t é t c h è q u e p révue p a r les 

a r t ic les 3 § 1 et 19 § 1 de la m ê m e loi. 

13. Le 22 mai 1997, la C o u r cons t i tu t ionne l l e su spend i t l ' e x a m e n du 

recours cons t i t u t ionne l des r e q u é r a n t s , c o n f o r m é m e n t à l 'ar t ic le 78 § 1 

de la loi n" 182/1993 sur la C o u r cons t i t u t ionne l l e . 

14. Le 23 ma i 1997, le j u g e r a p p o r t e u r re je ta la d e m a n d e des 

r e q u é r a n t s re la t ive à l 'abol i t ion de l 'a r t ic le 3 § 1 de la loi s u r la 

r éhab i l i t a t i on ex t ra jud ic ia i r e , c o n s t a t a n t que la C o u r cons t i t u t ionne l l e 

e x a m i n a i t dé jà la ques t i on d e la cons t i t u t i onna l i t é de la condi t ion de 

na t iona l i t é t c h è q u e imposée aux d e m a n d e u r s en r e s t i t u t i o n (affaire n" Pl. 

US 33/96) . Il no ta n é a n m o i n s q u e les in t é res sés ava ien t la possibi l i té de se 

j o i n d r e à ce t t e affaire en t a n t q u e p a r t i e i n t e r v e n a n t e , au sens de 

l 'ar t icle 35 § 2 de la loi sur la C o u r cons t i t u t i onne l l e . 

15. Le 4 j u i n 1997, l ' a s semblée p l én i è r e d e la C o u r cons t i t u t ionne l l e 

t in t , en p ré sence des r e q u é r a n t s en t an t q u e p a r t i e i n t e r v e n a n t e , une 

a u d i e n c e pub l ique d a n s l 'affaire n" Pl . Û S 33/96, à la fin de laquel le elle 

r e j e t a la d e m a n d e de M.D. , ci toyen des E t a t s - U n i s d ' A m é r i q u e , d ' ab roge r 

l 'ar t ic le 3 § 1 de la loi sur la r éhab i l i t a t i on ex t r a jud ic i a i r e , re levant 

n o t a m m e n t q u e , selon l 'ar t ic le 11 § 2 de la C h a r t e , « l a loi prévoit 

é g a l e m e n t q u e ce r t a in s b iens ne peuven t ê t r e la p r o p r i é t é q u e des 

c i toyens ou des p e r s o n n e s m o r a l e s ayan t l eu r s iège social s u r le t e r r i to i r e 

de la Répub l ique fédérat ive t chèque et s lovaque» . L'art icle 11 S 2 de la 

C h a r t e c o n s t i t u e r a i t , pa r c o n s é q u e n t , une disposi t ion spécia le par 

r a p p o r t au pr inc ipe cons t i t u t i onne l de l 'égal i té des sujets q u a n t à 

l ' acquis i t ion et à la p ro t ec t i on du droi t de p rop r i é t é et c r ée ra i t donc pour 

le l ég i s l a t eu r une m a r g e de m a n œ u v r e afin d e l imi t e r le cercle des 

p e r s o n n e s habi l i tées selon la légis lat ion su r les r e s t i t u t i o n s . 

16. Le 10 j u i n 1997, les r e q u é r a n t s p r éc i s è r en t a u p r è s de la C o u r 

cons t i t u t ionne l l e leur d e m a n d e t e n d a n t à a b r o g e r l 'ar t icle 19 § 1 de la loi 

sur la r éhab i l i t a t i on ex t ra jud ic ia i re . 

17. Le 13 aoû t 1997, le j u g e r a p p o r t e u r de la C o u r cons t i tu t ionne l l e 

r e j e t a ce t t e d e m a n d e , r e l evan t en pa r t i cu l i e r q u e c e t t e j u r id i c t ion s 'étai t 

p rononcée sur les conséquences j u r i d i q u e s des a n n u l a t i o n s des pe ines 

accessoires de confiscat ion des b iens d a n s son a r r ê t du 11 m a r s 1997, 

n" Pl . U S 4 /94 , d a n s l eque l elle avai t a t t i r é l ' a t t en t i on su r le fait q u ' u n e 

décision de r éhab i l i t a t i on j ud i c i a i r e n ' e n t r a î n a i t pas le r é t a b l i s s e m e n t du 

droi t de p r o p r i é t é su r des biens immobi l i e r s qui ava ien t fait l 'objet d 'une 

confiscat ion. Il no ta q u e , s ' ag issant de la r é g l e m e n t a t i o n des condi t ions 
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p o u r faire valoir d e s p r é t e n t i o n s de r e s t i t u t i on décou lan t des décis ions de 

confiscat ion a n n u l é e s et du m o d e de r é p a r a t i o n et de l ' é t en d u e de ces 

p r é t e n t i o n s , l 'ar t icle 23 § 2 de la loi sur la r éhab i l i t a t ion j u d i c i a i r e 

renvoyai t à u n e loi spécia le , à savoir la loi su r la r éhab i l i t a t i on e x t r a 

j ud i c i a i r e . 

18. Le 2 s e p t e m b r e 1997, le j u g e r a p p o r t e u r de la C o u r cons t i tu 

t ionnel le re je ta , p o u r défau t mani fes te de f o n d e m e n t , le r ecour s des 

r e q u é r a n t s d i r igé c o n t r e l ' a r r ê t d e la cou r r ég iona le d u 12 février 1997. 

B. Le d r o i t i n t e r n e p e r t i n e n t 

Charte des droits et libertés fondamentaux (loi constitutionnelle n" 2/1993) 

19. L 'ar t ic le 11 §§ 1 et 2 dispose e n t r e a u t r e s q u e t o u t e p e r s o n n e a le 

droi t de posséder des b iens . Le droi t de p r o p r i é t é est le m ê m e p o u r tous 

ainsi q u e la p ro tec t ion de ce d ro i t . L ' h é r i t a g e est g a r a n t i . La loi énonce 

q u e c e r t a i n s b iens , nécessa i res a u x besoins de l ' ensemble de la socié té , 

au d é v e l o p p e m e n t de l ' économie n a t i o n a l e et à l ' in té rê t publ ic , ne 

peuven t ê t r e la p r o p r i é t é q u e de l 'E ta t , des c o m m u n e s ou de p e r s o n n e s 

mora l e s d é t e r m i n é e s ; la loi prévoi t é g a l e m e n t q u e c e r t a i n s b iens ne 

p e u v e n t ê t r e la p r o p r i é t é q u e d e s c i toyens ou des p e r s o n n e s m o r a l e s 

ayant leur siège social sur le t e r r i t o i r e de la R é p u b l i q u e fédéra t ive 

t c h è q u e et s lovaque . 

20. L 'ar t ic le 42 § 1 dispose q u e , lo rsque la C h a r t e fait u sage de la 

not ion de ci toyen, cela signifie c i toyen de la R é p u b l i q u e fédéra t ive 

t c h è q u e et s lovaque . 

Loi n" 119/1990 sur la réhabilitation judiciaire 

21 . L 'ar t ic le 1 s t ipule q u e la loi est conçue c o m m e un ac t e p o r t a n t 

a n n u l a t i o n des c o n d a m n a t i o n s pour des infract ions p rononcées en 

con t r ad ic t ion avec les pr inc ipes d ' u n e société d é m o c r a t i q u e r e s p e c t a n t 

les d ro i t s et l iber tés po l i t iques r e c o n n u s d a n s la C o n s t i t u t i o n et g a r a n t i s 

pa r des t r a i t é s i n t e r n a t i o n a u x , et a s s u r a n t la r éhab i l i t a t i on sociale et 

m a t é r i e l l e d e s p e r s o n n e s c o n d a m n é e s . 

22. Selon l 'ar t icle 2, sont a n n u l é e s à la d a t e où elles ont é té p r o n o n c é e s 

les décis ions d e c o n d a m n a t i o n , c o n t r a i r e s à ces p r inc ipes , r e n d u e s e n t r e le 

25 février 1948 et le 1" j a n v i e r 1990, re la t ives a u x faits i n t e r v e n u s a p r è s le 

5 mai 1945, ainsi q u e t ou t e s les décis ions accessoires à ces c o n d a m n a t i o n s . 

Le t r i b u n a l e x a m i n e d'office les ques t i ons c o n c e r n a n t la r é h a b i l i t a t i o n 

d ' une p e r s o n n e c o n d a m n é e . 

23 . L 'ar t ic le 23 § 2 dispose q u ' u n e loi spécif ique définit les condi t ions 

d ' app l ica t ion aux p r é t e n t i o n s décou lan t des décis ions de confiscat ion 

a n n u l é e s , a insi q u e le m o d e de r é p a r a t i o n et l ' é t en d u e de ces p r é t e n t i o n s . 
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Loi rf 87/1991 sur la réhabilitation extrajudiciaire 

24. Selon l 'ar t icle 1, la loi est conçue p o u r a t t é n u e r les effets de 

ce r t a ines a t t e i n t e s (zmirnèm nâsledkù nékterjch majetkovych a jinych kfivd) 

c o m m i s e s e n t r e le 25 février 1948 et le 1" j a n v i e r 1990 (pér iode con

c e r n é e ) , en con t r ad i c t i on avec les pr inc ipes d ' u n e socié té d é m o c r a t i q u e 

r e s p e c t a n t les d ro i t s des ci toyens r econnus d a n s la C h a r t e de l ' O N U et la 

D é c l a r a t i o n universe l le des dro i t s de l ' h o m m e . Elle p rescr i t é g a l e m e n t 

les condi t ions d ' app l ica t ion aux p r é t e n t i o n s décou l an t des décis ions 

de confiscat ion a n n u l é e s , le m o d e d e r é p a r a t i o n et l ' é t en d u e de ces 

p r é t e n t i o n s . 

25. L 'a r t ic le 2 d ispose q u e la r é p a r a t i o n des a t t e i n t e s à la p r o p r i é t é , 

i n t e r v e n u e s d a n s la pé r iode conce rnée , consis te en une r e s t i t u t i on des 

b iens ou en un d é d o m m a g e m e n t financier (vydâni véci nebo poskytnuti 

fxnancni nâhrady). 

26. Au sens de l 'ar t ic le 3 § 1, est hab i l i t ée à d e m a n d e r la r e s t i t u t i o n d e 

ses b iens t r ans fé rés à l 'E ta t d a n s les cas prévus à l 'ar t ic le 6, t ou t e p e r s o n n e 

phys ique r e s so r t i s s an t e de la R é p u b l i q u e fédéra t ive t c h è q u e et s lovaque 

(pe r sonne habi l i t ée -oprâvnënâ osoba). 

27. Selon l 'ar t ic le 4, sont t e n u s de r e s t i t u e r les b iens confisqués l 'Etat 

e t /ou t o u t e p e r s o n n e m o r a l e qui les d é t e n a i ( e n ) t à la d a t e d ' e n t r é e en 

v igueur de ce t t e loi. Selon le p a r a g r a p h e 2, est é g a l e m e n t t e n u e de 

r e s t i t u e r les b iens t o u t e p e r s o n n e phys ique qui les a acquis de la p a r t de 

l 'Etat i l l éga lement ou avec u n a v a n t a g e i l légal . 

28. L 'a r t i c le 8 § 5 prévoit q u e , lo rsque les b iens ne p e u v e n t ê t r e 

r e s t i t ués pour les ra isons p révues a u x p a r a g r a p h e s 1-4, la p e r s o n n e 

habi l i t ée se ra d é d o m m a g é e f i n a n c i è r e m e n t au sens de l 'ar t ic le 13. 

29. L 'a r t i c le 13 § 1 prévoi t en pa r t i cu l i e r q u e la p e r s o n n e hab i l i t ée ne 

p e u t ê t r e d é d o m m a g é e financièrement q u e lo r sque la r e s t i t u t i on des 

b iens immobi l i e r s est imposs ib le . Le t ro i s i ème p a r a g r a p h e dispose que 

la d e m a n d e en d é d o m m a g e m e n t doi t ê t r e d é p o s é e d a n s un dé la i d ' un 

an à c o m p t e r d e la d a t e d ' e n t r é e en v igueur de ce t t e loi ou à p a r t i r de 

la not i f icat ion de la décis ion jud ic i a i r e r e j e t an t une d e m a n d e de r e s t i t u 

t ion. 

30. Selon l 'a r t ic le 19 § 1, peu t d e m a n d e r la r e s t i t u t i on tou t e p e r s o n n e 

r éhab i l i t é e selon la loi n" 119/1990 lorsqu 'e l le satisfait aux condi t ions 

p révues par l 'ar t icle 3 § 1. 

3 1 . L 'ar t ic le 20 § 1 dispose q u e sont t e n u e s de r e s t i t u e r les b iens 

conf isqués t o u t e p e r s o n n e m o r a l e au sens de l 'a r t ic le 4 § 1 et t ou t e 

p e r s o n n e phys ique au sens de l 'ar t ic le 4 § 2, qui les on t acquis de la pa r t 

de l 'E ta t qu i les avai t l u i - m ê m e o b t e n u s à la su i te d ' u n e décis ion d e 

c o n d a m n a t i o n des p r o p r i é t a i r e s d 'o r ig ine , ainsi q u e les a u t o r i t é s ad

min i s t r a t ives c e n t r a l e s de la R é p u b l i q u e . 
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Traité sur la naturalisation, conclu entre la Tchécoslovaquie et les Etats-Unis 

d'Amérique le 16juillet 1928 et entré en vigueur le 14 novembre 1929 

32. L 'a r t ic le I prévoit n o t a m m e n t q u e les ci toyens des E t a t s - U n i s 

d ' A m é r i q u e qu i ont é té ou se ron t na tu r a l i s é s sur le t e r r i t o i r e de la 

Tchécos lovaqu ie s e ron t cons idé rés p a r les E t a t s - U n i s c o m m e s'ils ava ien t 

p e r d u leur na t iona l i t é p r é c é d e n t e et é t a i en t devenus des c i toyens 

t chécos lovaques . A l ' inverse, les c i toyens de la Tchécos lovaqu ie qui ont 

é té ou s e ron t n a t u r a l i s é s sur le t e r r i t o i r e des E t a t s - U n i s d ' A m é r i q u e 

s e ron t cons idé rés p a r la Tchécos lovaqu ie c o m m e ayan t p e r d u leur 

na t iona l i t é p r é c é d e n t e et é t a n t devenus des c i toyens des E t a t s - U n i s 

d ' A m é r i q u e . La not ion de «c i toyen» ut i l isée d a n s le t r a i t é doit ê t r e 

compr i se c o m m e d é s i g n a n t un ci toyen des E t a t s - U n i s d ' A m é r i q u e ou de 

la Tchécos lovaqu ie a u sens des lois n a t i o n a l e s respect ives . 

33 . Selon l 'ar t icle I I , les c i toyens des deux E t a t s respect i fs , n a t u r a l i s é s 

en appl ica t ion de l 'ar t icle I, ne se ron t pas poursuivis ou punis à leur r e t o u r 

su r le t e r r i t o i r e du pays dont ils é t a i e n t c i toyens . 

Loi n" 18211993 sur la Cour constitutionnelle (version en vigueur au moment 

des faits) 

34. L 'a r t ic le 35 § 2 dispose q u ' u n r ecour s cons t i t u t ionne l est i r recevable 

lo r sque la C o u r cons t i tu t ionne l l e pou r su i t déjà l ' e x a m e n d ' u n e affaire 

s i m i l a i r e ; lo rsque le recours est i n t rodu i t pa r un r e q u é r a n t hab i l i t é , ce 

d e r n i e r a le dro i t d e pa r t i c ipe r à l ' e x a m e n du r ecou r s c o n s t i t u t i o n n e l 

i n t rodu i t avan t le s ien en t an t que p a r t i e i n t e r v e n a n t e . 

35. Selon l 'ar t ic le 43 § 1 f), le j u g e r a p p o r t e u r r e je t t e le r ecou r s , 

lorsqu ' i l est i r recevable , s ans a u d i e n c e pub l i que et en l ' absence des 

pa r t i e s , s au f disposi t ion c o n t r a i r e de la loi su r la C o u r cons t i t u t i onne l l e . 

36. L 'ar t ic le 78 § 1, r e s t a n t en v igueu r sans c h a n g e m e n t , d ispose e n t r e 

a u t r e s q u e l o r s q u ' u n e d e m a n d e d ' a n n u l e r un ac te législat if est j o i n t e à un 

recours cons t i t u t i onne l , la c h a m b r e suspend la p r o c é d u r e et envoie la 

d e m a n d e à l ' a s semblée p lén iè re afin qu ' e l l e p r e n n e une décis ion. 

C. J u r i s p r u d e n c e c o n c e r n a n t la r e s t i t u t i o n 

Arrêt de la Cour constitutionnelle n" 164/1994 du 12juillet 1994, passé en jbree 

de chose jugée le 1" novembre 1994 

37. P a r cet a r r ê t , la C o u r cons t i t u t i onne l l e a ab rogé la condi t ion de 

rés idence p e r m a n e n t e sur le t e r r i to i r e de la R é p u b l i q u e t c h è q u e , 

imposée aux d e m a n d e u r s en r e s t i t u t i o n p a r l 'ar t icle 3 §§ 1 et 4 de la loi 

s u r la r éhab i l i t a t i on ex t ra jud ic ia i re . Elle a re levé q u e c e t t e condi t ion é ta i t 

en con t r ad i c t i on avec, e n t r e a u t r e s , l ' a r t ic le 1 du Protocole n" 1. La C o u r a 
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é g a l e m e n t fixé un nouveau délai p o u r i n t rodu i r e des d e m a n d e s de 

r e s t i t u t i o n p a r les p e r s o n n e s c o n c e r n é e s , e x p i r a n t le 1" m a i 1995. 

Arrêt de la première Chambre de la Cour constitutionnelle n" 117193 

du 2 février 1995 

38. D a n s cet a r r ê t , la C o u r cons t i tu t ionne l l e a relevé q u e , si la décision 

d e c o n d a m n a t i o n ainsi q u e t ou t e s les déc is ions accessoires pa r lesquel les 

les biens ava ien t é té confisqués é t a i en t a n n u l é e s en app l ica t ion de la loi 

su r la r éhab i l i t a t i on j ud i c i a i r e , la p e r s o n n e r éhab i l i t é e n 'avai t pas pe rdu 

sa p r o p r i é t é car les décisions de confiscat ion é t a i e n t a n n u l é e s avec effet ex 

tune. Le fait q u ' e n ve r tu de l 'ar t icle 23 § 2 de l ad i t e loi l ' in té ressé doit faire 

valoir ses d ro i t s selon les a r t i c les 19 et 20 de la loi su r la r éhab i l i t a t i on 

ex t ra jud ic ia i re n ' inf luence en a u c u n cas son s t a t u t de p r o p r i é t a i r e . En 

effet, la loi su r la r éhab i l i t a t i on ex t ra jud ic ia i r e ne d é t e r m i n e q u e la 

p r o c é d u r e à suivre pour o b t e n i r la r e s t i t u t ion . 

Arrêt de la deuxième chambre de la Cour constitutionnelle n" 173/95 

du 11 juillet 1996 

39. D a n s cet a r r ê t , la C o u r cons t i t u t i onne l l e a conclu q u e les décis ions 

j ud i c i a i r e s r e n d u e s en app l i ca t ion de la loi sur la r éhab i l i t a t ion jud ic i a i r e , 

p a r lesquel les les décis ions de confiscat ion des b iens ont é té a n n u l é e s , 

c o n s t i t u a i e n t des t i t res d o n n a n t a u x p e r s o n n e s r éhab i l i t ées le dro i t d e 

d e m a n d e r l ' inscr ipt ion au r eg i s t r e foncier. La C o u r cons t i tu t ionne l l e 

a é g a l e m e n t re levé q u ' u n e tel le insc r ip t ion ne pouva i t affecter la 

c r éa t ion , le c h a n g e m e n t ou la cessa t ion du dro i t , ma i s qu ' e l l e créai t la 

n u e p r o p r i é t é (nuda proprietas). 

Arrêt de la première chambre de la Cour constitutionnelle n" 130/96 

du 3 décembre 1996 

40. Dans cet a r r ê t , la C o u r cons t i tu t ionnel le a considéré que les 

au to r i t é s jud ic ia i res et admin i s t r a t ives agissant en m a t i è r e de res t i tu t ions 

selon la loi sur la réhabi l i t a t ion ext ra judic ia i re devaient so igneusemen t 

e x a m i n e r les cas où la décision de c o n d a m n a t i o n et la décision de con

fiscation avaient é té annu lées en appl icat ion de la loi sur la réhabi l i ta t ion 

jud ic ia i re et où la pe r sonne réhab i l i t ée n 'avait pas p e r d u son droi t de 

p r o p r i é t é car les décisions en ques t ion avaient é té annu lées avec effet ex tune. 

Arrêts de l'assemblée plénière de la Cour constitutionnelle n" 4/97 du 11 mars 

1997 et de la quatrième chambre de la Cour constitutionnelle n" 20/97 du 

28 avril 1997 

4 1 . D a n s ces a r r ê t s , la C o u r cons t i t u t i onne l l e a o p é r é u n r e v i r e m e n t 

de j u r i s p r u d e n c e ; elle a j u g é q u e les décis ions jud ic i a i r e s , r e n d u e s en 
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appl ica t ion de la loi sur la r éhab i l i t a t ion judic ia i re , p a r lesquel les les 

décis ions de confiscat ion des biens ont é té a n n u l é e s , ne c o n s t i t u a i e n t pas 

des t i t res d o n n a n t aux p e r s o n n e s r éhab i l i t ées le dro i t de d e m a n d e r 

l ' inscr ipt ion au r eg i s t r e foncier. Ces décis ions ne r é t ab l i s sen t pas l ' ancien 

droi t de p r o p r i é t é , ca r l 'ar t ic le 23 § 2 de la loi sur la r éhab i l i t a t i on 

j ud i c i a i r e renvoie , p o u r ce qu i est des condi t ions d ' app l i ca t ion , à la loi sur 

la r éhab i l i t a t i on ex t ra jud ic i a i r e . 

Arrêt de rassemblée plénière de la Cour constitutionnelle n" 33/96 du 4 juin 
1997 

42. D a n s cet a r r ê t , la C o u r cons t i tu t ionne l l e a c o n s t a t é q u e , selon 

l 'ar t ic le 11 § 2 d e la C h a r t e des droi t s et l iber tés f o n d a m e n t a u x , « la loi 

prévoi t é g a l e m e n t q u e c e r t a i n s b iens ne peuven t ê t r e la p r o p r i é t é que 

des c i toyens ou des p e r s o n n e s mora l e s ayant leur siège social sur le 

t e r r i t o i r e de la R é p u b l i q u e fédéra t ive t c h è q u e et s lovaque» (selon 

l 'ar t ic le 42 § 1 de la C h a r t e et l 'ar t icle 1 § 2 de la loi cons t i tu t ionne l l e 

n" 4 /1993, il s 'agit des c i toyens t c h è q u e s et du t e r r i t o i r e de la R é p u b l i q u e 

t c h è q u e ) . L 'ar t ic le 11 § 2 de la C h a r t e cons t i t ue , pa r c o n s é q u e n t , u n e 

disposi t ion spéciale pa r r a p p o r t au pr inc ipe c o n s t i t u t i o n n e l de l ' égal i té 

des sujets q u a n t à l 'acquis i t ion et à la p ro tec t ion du dro i t de p r o p r i é t é . 

Elle d o n n e au l ég i s la teur une c e r t a i n e l a t i t ude afin de l imi t e r le cercle 

des p e r s o n n e s habi l i tées selon la légis lat ion sur la r e s t i t u t i o n . 

Arrêt de la première chambre de la Cour constitutionnelle n" 67/97 

du 29 octobre 1997 

4 3 . D a n s cet a r r ê t , la C o u r cons t i t u t ionne l l e a pro longé sa 

j u r i s p r u d e n c e p r é c é d e n t e , en r e l evan t q u e la loi su r la r éhab i l i t a t i on 

j ud i c i a i r e et celle su r la r éhab i l i t a t ion ex t ra jud ic ia i re fonc t ionna ien t 

c o m m e des vases c o m m u n i c a n t s . Bien que la p r e m i è r e d e ces lois ait 

d é t e r m i n é d a n s son ar t ic le 2 § 1 in fine q u e les décis ions d e c o n d a m n a t i o n 

ainsi que les décis ions accessoires à celles-ci axaient é té annulées avec 

effet ex tune, et q u e la p e r s o n n e réhab i l i t ée se t rouvai t d a n s la m ê m e 

s i t ua t ion q u e si elle n 'avai t pas p e r d u son droi t de p r o p r i é t é , elle n ' é t a i t 

toutefois pas hab i l i t ée , au sens de l 'ar t icle 23 § 2 de c e t t e loi, à ob t en i r ses 

b iens pa r voie de r evend ica t ion . La loi spécif ique, en l 'occur rence celle su r 

la r éhab i l i t a t i on ex t r a jud ic i a i r e , d é t e r m i n a i t la p r o c é d u r e et l ' é t endue des 

r e s t i t u t i o n s . 

Arrêt de la première chambre de la Cour constitutionnelle n" 346/96 

du 30juin 1998 

44. D a n s cet a r r ê t , la C o u r cons t i tu t ionne l l e a conf i rmé sa j u r i s 

p r u d e n c e selon laque l le , en app l ica t ion de l 'ar t icle 2 § 1 de la loi sur la 
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r éhab i l i t a t i on judic ia i re , les décis ions de c o n d a m n a t i o n ainsi q u e tou tes 

les décis ions accessoires ava ien t é té a n n u l é e s d'office avec effet ex tune. 

Le but de ce t t e loi é ta i t de r é e x a m i n e r le cas des p e r s o n n e s i l l éga lement 

c o n d a m n é e s , mais aussi d e r e m é d i e r à la r i g u e u r de l 'u t i l i sa t ion de la 

r ép ress ion et d ' a s s u r e r u n e r éhab i l i t a t i on sociale, un d é d o m m a g e m e n t 

a d é q u a t et le r e t o u r à leur domici le des p e r s o n n e s c o n d a m n é e s 

i l l éga l emen t . L 'a r t ic le 2 § 1 cons t i t ue une disposi t ion spéciale ma i s p rend 

en cons idé ra t ion l ' appl ica t ion des a u t r e s lois de r e s t i t u t i on , à savoir la loi 

sur la r éhab i l i t a t ion ex t ra jud ic ia i re et la loi sur les t e r r e s . 

D . T e x t e s e t j u r i s p r u d e n c e i n t e r n a t i o n a u x 

Pacte international relatif aux droits civils et politiques 

4 5 . Selon l 'ar t ic le 26, t o u t e s les p e r s o n n e s sont éga les d e v a n t la loi e t 

on t dro i t à u n e égale p ro tec t ion de la loi sans d i s c r imina t i on . A cet égard , 

la loi doi t i n t e r d i r e t o u t e d i s c r i m i n a t i o n et g a r a n t i r à t o u t e s les p e r s o n n e s 

u n e p ro tec t ion égale et efficace con t r e t o u t e d i s c r i m i n a t i o n , n o t a m m e n t 

e n ra ison d e la r ace , de la cou leur , du sexe , de la l a n g u e , d e la rel igion, d e 

l 'opinion pol i t ique et de tou te a u t r e opinion, de l 'or igine na t i ona l e ou 

sociale , d e la fo r tune , de la na i s sance ou de t o u t e a u t r e s i t ua t ion . 

Opinions du Comité des droits de l'homme de l'ONU n" 516/1992 du 

19 juillet 1995 sur l'affaire introduite par Alina Simunek et autres 

c. République tchèque, n" 586/1994 du 23 juillet 1996 sur l'affaire introduite 

par Josef Frank Adam c. République tchèque, et n" 747/1997 du 2 novembre 

2001 sur l'affaire introduite par Karel Des Fours Walderode c. République 

tchèque 

46. Ces affaires ont é té i n t r o d u i t e s pa r p lus ieurs p e r s o n n e s qu i 

a u r a i e n t q u i t t é l ' anc ienne R é p u b l i q u e fédérat ive t c h è q u e et s lovaque 

p o u r des ra isons po l i t iques e n t r e 1968 et 1987 et d o n t les biens avaient 

é t é , en c o n s é q u e n c e , conf isqués p a r le g o u v e r n e m e n t c o m m u n i s t e . Les 

r e q u é r a n t s , c i toyens polonais , a m é r i c a i n , t c h è q u e (affaire n" 516/1992) , 

a u s t r a l i e n (affaire n" 586/1994) , t c h è q u e et a u t r i c h i e n (affaire 

n" 747/1997) r e s p e c t i v e m e n t , vivent au C a n a d a , en Suisse (affaire 

n" 516/1992) , en Aus t r a l i e (affaire n" 586/1994) et en R é p u b l i q u e t c h è q u e 

(affaire n" 747/1997) . Le C o m i t é a conclu q u e les condi t ions de rés idence 

su r le t e r r i t o i r e de la R é p u b l i q u e t c h è q u e (condi t ion déjà ab rogée au 

m o m e n t de la décision du C o m i t é ) et de na t i ona l i t é t c h è q u e imposées 

aux d e m a n d e u r s en r e s t i t u t i o n é t a i en t d é r a i s o n n a b l e s , et q u e l ' impossi

bili té pour les r e q u é r a n t s de se voir r e s t i t u e r les b iens ou de recevoir une 

c o m p e n s a t i o n f inancière cons t i t ua i t u n e violat ion de l 'ar t icle 26 du Pac te 

i n t e r n a t i o n a l re la t i f aux d ro i t s civils et po l i t iques . 
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47. Los r e q u é r a n t s se p l a ignen t de l ' impossibi l i té de se voir r e s t i t u e r 

leurs anc iens b iens au mo t i f qu ' i l s n 'on t plus la na t i ona l i t é t c h è q u e , 

m a l g r é l ' annu la t ion ex tune de la décis ion de confiscat ion de ces b iens . Ils 

invoquen t à cet é g a r d l 'ar t icle 8 d e la Conven t ion , l 'ar t icle 1 du Protocole 

n" 1 et le p r inc ipe de non-d i sc r imina t ion au sens de l 'ar t ic le 26 du Pac te 

i n t e r n a t i o n a l re la t i f aux d ro i t s civils et po l i t iques . 

48 . Sous l 'angle de l 'ar t icle 6 § 1 de la Conven t ion , ils se p la ignen t 

é g a l e m e n t de ce que le j u g e r a p p o r t e u r de la C o u r cons t i t u t i onne l l e a 

re je té l eu r s r ecours cons t i t u t i onne l s p o u r défau t man i f e s t e de fonde

m e n t , sans t en i r une a u d i e n c e pub l ique à laquel le ils a u r a i e n t pu 

p r e n d r e p a r t . 

E N D R O I T 

A. A r t i c l e 1 d u P r o t o c o l e n° 1 e t ar t i c l e 14 d e la C o n v e n t i o n 

49. Les r e q u é r a n t s se p l a ignen t en p r e m i e r lieu de l ' impossibi l i té de se 

voir r e s t i t u e r leurs biens . Ils m e t t e n t en cause la compa t ib i l i t é avec la 

Conven t i on des ar t ic les 3 § 1 et 19 § 1 de la loi sur la r éhab i l i t a t ion 

ex t r a jud ic i a i r e , qui i m p o s e n t aux d e m a n d e u r s en r e s t i t u t i o n la condi t ion 

de na t iona l i t é t c h è q u e . A cet é g a r d , ils se r é fè ren t é g a l e m e n t à l 'ar t icle 26 

du Pac te i n t e r n a t i o n a l re la t i f aux d ro i t s civils et po l i t iques i n t e rd i s an t 

t o u t e d i sc r imina t ion . 

50. La C o u r no te t ou t d ' abord qu 'e l l e n 'es t c o m p é t e n t e q u e pour 

l ' appl ica t ion de la C o n v e n t i o n e u r o p é e n n e des Dro i t s de l ' H o m m e , et 

non p o u r celle d ' a u t r e s conven t ions i n t e r n a t i o n a l e s . Toute fo i s , elle peut 

j u g e r ut i le de s ' inspirer , pour l ' i n t e r p r é t a t i o n des d ispos i t ions de la 

C o n v e n t i o n , de disposi t ions c o n t e n u e s dans d ' a u t r e s i n s t r u m e n t s 

j u r i d i q u e s i n t e r n a t i o n a u x . En l 'espèce, les r e q u é r a n t s font r é fé rence à 

l 'ar t icle 26 du Pac t e i n t e r n a t i o n a l re la t i f aux d ro i t s civils et po l i t iques . La 

C o u r e s t ime q u e , b ien qu ' e l l e ne puisse pas e x a m i n e r le grief des 

r e q u é r a n t s sous l 'angle de ce t t e d isposi t ion , un e x a m e n su r le t e r r a i n de 

l 'ar t ic le 14 de la C o n v e n t i o n s e m b l e a p p r o p r i é , les deux disposi t ions 

i n t e r d i s a n t la d i sc r imina t ion . 

5 1 . En r evanche , t and i s q u e l 'ar t ic le 26 dudi t Pac te peu t ê t r e app l iqué 

de façon i n d é p e n d a n t e et g a r a n t i t auss i l 'égal i té des p e r s o n n e s devan t la 

loi, l 'ar t icle 14 de la C o n v e n t i o n ne peu t l ' ê t re q u ' e n combina i son avec un 

a u t r e a r t ic le de la C o n v e n t i o n ou de ses Pro tocoles . Tou te fo i s , la C o u r 

cons idère q u e ces différences ne font pas obs tac le à ce q u e les griefs 

re la t i fs à la d i sc r imina t ion a l léguée p a r les r e q u é r a n t s so ient e x a m i n é s 

au r ega rd de l 'ar t ic le 14 de la Conven t i on combiné avec l 'ar t ic le 1 du 

Protocole n" 1. 
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52. L 'a r t i c le 1 du Protocole n" 1 d i spose : 

« T o u t e p e r s o n n e phys ique ou mora le a droit au respect de ses b iens . Nu l ne peut ê tre 

privé d e sa propr ié té q u e pour c a u s e d'ut i l i té publ ique et d a n s les cond i t i ons prévues par 

la loi et les pr incipes g é n é r a u x du droit in ternat iona l . 

Les d i spos i t ions p r é c é d e n t e s n e portent pas a t t e i n t e au droit q u e p o s s è d e n t les Eta t s 

de m e t t r e en v i g u e u r les lois qu' i ls j u g e n t n é c e s s a i r e s pour r é g l e m e n t e r l 'usage des 

b iens c o n f o r m é m e n t à l ' intérêt g é n é r a l ou pour as surer le p a i e m e n t des impôts ou 

d'autres contr ibut ions ou d e s a m e n d e s . » 

5 3 . L 'a r t i c le 14 de la C o n v e n t i o n est libellé c o m m e sui t : 

« L a j o u i s s a n c e des droi ts et l ibertés reconnus dans la (...) C o n v e n t i o n doit ê tre 

a s s u r é e , sans d i s t inc t ion a u c u n e , fondée n o t a m m e n t sur le s e x e , la race , la cou leur , la 

l a n g u e , la re l ig ion, les opin ions po l i t iques ou t o u t e s autres op in ions , l 'origine nat ionale 

ou soc ia l e , l ' a p p a r t e n a n c e à u n e minor i t é n a t i o n a l e , la f o r t u n e , la n a i s s a n c e ou toute 

autre s i tua t ion . » 

54. Il est à n o t e r q u e , d a n s l eu r r e q u ê t e in i t ia le , les r e q u é r a n t s on t 

soulevé, sous l 'angle d e l 'a r t ic le 8 de la C o n v e n t i o n , un gr ief c o n c e r n a n t 

l ' a t t e i n t e à l eu r d ro i t au respec t du domic i le , lié a u x griefs t i rés d e 

l 'ar t ic le 1 du Protocole n" 1 et de l 'ar t icle 14 de la Conven t ion . 

C e p e n d a n t , le j o u r d e l ' aud ience p u b l i q u e , ils ont fait savoir à la C o u r 

qu ' i l s n ' ava ien t plus l ' in ten t ion de m a i n t e n i r ce grief. 

55 . La C o u r n ' a donc pas à e x a m i n e r c e t t e p a r t i e d e la r e q u ê t e . 

I. Thèses des parties 

a) L e G o u v e r n e m e n t 

56. T o u t d ' abord , le G o u v e r n e m e n t soulève u n e except ion 

d ' incompa t ib i l i t é ratione materiae avec la C o n v e n t i o n des griefs t i rés d e 

l 'ar t icle 1 du Protocole n" 1 et de l 'ar t ic le 14 de la Conven t i on . 

57. Q u a n t à l 'appl icabi l i té d e l 'ar t icle 1 du Protocole n° 1, il ne voit 

a u c u n e raison pour q u e la C o u r s ' écar te de la j u r i s p r u d e n c e j u s q u ' à 

p résen t cons t an t e d e s o rganes de la Conven t i on ( n o t a m m e n t Brezny 

c. Slovaquie, n" 23131/93, décision de la C o m m i s s i o n du 4 m a r s 1996, 

Décisions et r a p p o r t s 85-A, p . 6 5 ; Malhous c. République tchèque (déc.) [ G C ] , 

n" 33071/96, C E D H 2000-XII ; a r r ê t s Brumârescu c. Roumanie [GC] , 

n" 28342/95 , C E D H 1999-VII, et Zwierzynski c. Pologne, n" 34049/96, C E D H 

2001-VI). Il affirme q u e m ê m e si, en ve r tu de la loi n" 119/1990 sur la 

réhab i l i t a t ion jud ic ia i re , les décis ions d e c o n d a m n a t i o n d e s r e q u é r a n t s et 

les décisions de confiscat ion de leurs biens ont é té a n n u l é e s ex tune, les 

in té ressés n 'on t j a m a i s eu d ' e s p é r a n c e l ég i t ime su f f i samment concrè te 

q u a n t à la r e s t i t u t ion et n 'ont j amais o b t e n u les dro i t s liés à l 'exercice du 

droit de p ropr i é t é su r les i m m e u b l e s conce rnés , n ' ayan t pas pu ut i l i ser ni 

m ê m e disposer de ces i m m e u b l e s . Le G o u v e r n e m e n t sou t ien t q u e le droit 

de p r o p r i é t é d e s r e q u é r a n t s n ' a pas é té a u t o m a t i q u e m e n t ré tabl i en 
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appl ica t ion de la loi sur la r éhab i l i t a t ion jud ic ia i re , m ê m e pas sous forme 

de n u e p rop r i é t é , et rappe l le que les b iens en ques t ion d e m e u r e n t la 

p ropr i é t é des pe r sonnes phys iques qu i les ava ien t acquis sous le r é g i m e 

c o m m u n i s t e . En effet, les in té ressés n 'on t pas é t é ré inscr i t s au reg i s t r e 

foncier en t a n t q u e p rop r i é t a i r e s et a u c u n e au to r i t é ne les a j a m a i s t r a i t é s 

ainsi . 

58. Le G o u v e r n e m e n t r appe l l e é g a l e m e n t q u e la loi su r la réhabi l i 

t a t ion j ud i c i a i r e prévoyai t d a n s son ar t ic le 23 § 2 q u ' u n e loi spécia le 

sera i t a d o p t é e afin de « r é g i r les condi t ions de soumiss ion des d e m a n d e s 

décou lan t des décis ions de confiscat ion a n n u l é e s , ainsi q u e le m o d e 

et l ' é t endue des r e v e n d i c a t i o n s » , c e t t e loi spécia le é t a n t cel le s u r 

la r éhab i l i t a t i on ex t ra jud ic ia i re . Il soul igne q u e la fo rmula t ion de 

l 'a r t ic le 23 d e la loi s u r la r é h a b i l i t a t i o n judicia i re é t a i t si vague e t 

g é n é r a l e qu 'e l l e ne p e r m e t t a i t pas de d é d u i r e que l s d ro i t s d é c o u l e r a i e n t 

d e la loi u l t é r i e u r e ni que l les s e r a i e n t l eu r fo rme et l eur p o r t é e . P a r 

c o n s é q u e n t , une p r é t e n t i o n de n a t u r e aussi peu conc rè t e ne peu t ê t r e 

cons idé rée , selon le G o u v e r n e m e n t , c o m m e é t a n t un « b i e n » au sens 

de l 'ar t ic le 1 du Protocole n" 1. Les r e q u é r a n t s pouva ien t , au mieux , 

« c a r e s s e r un e spo i r» ma i s , c o m p t e t e n u de la légis la t ion qui l eur é t a i t 

dé favorab le , ils n ' ava ien t pas d ' e s p é r a n c e lég i t ime que cet espoir se 

concré t i sâ t e f fec t ivement p a r la r e s t i t u t i on de leurs anc iens b iens . 

59. Le G o u v e r n e m e n t a d m e t q u e q u e l q u e s a r r ê t s isolés de la C o u r 

cons t i t u t ionne l l e pouvaien t d o n n e r l ' impress ion q u e le droi t de p r o p r i é t é 

su r des b iens j a d i s conf isqués pouvai t ê t r e inscri t au r eg i s t r e foncier sans 

q u e soit r e spec t ée la d é m a r c h e p révue p a r la loi sur la r éhab i l i t a t i on 

ex t r a jud ic i a i r e . En p r a t i q u e c e p e n d a n t , ce la ne se se ra i t pas réa l i sé en 

ra ison des a u t r e s n o r m e s j u r i d i q u e s don t il fallait é g a l e m e n t t en i r 

c o m p t e . Le r é t a b l i s s e m e n t du dro i t de p r o p r i é t é d e s anc iens 

p r o p r i é t a i r e s n o u v e l l e m e n t r éhab i l i t é s ne pouvai t donc avoir lieu que 

d a n s les cas où ceux-ci r e m p l i s s a i e n t les condi t ions p révues pa r la loi su r 

la r éhab i l i t a t i on ex t ra jud ic ia i re . 

60. D a n s l 'hypothèse où la C o u r ne j u g e r a i t pas la r e q u ê t e i r recevable , 

le G o u v e r n e m e n t déc la re q u e l ' ingérence dans le droi t des r e q u é r a n t s é ta i t 

d ic tée pa r l ' in té rê t g é n é r a l et n ' é t a i t pas m a n i f e s t e m e n t d i sp ropor t i onnée 

à l 'objectif de la législat ion sur la r e s t i t u t ion , à savoir la conci l iat ion des 

i n t é r ê t s de ceux qui avaient subi des to r t s d a n s le passé to ta l i t a i r e , des 

i n t é r ê t s de ceux qu i ava ien t acquis leurs biens souvent de bonne foi et 

enfin de l ' in térê t de l 'Eta t qu i r i squa i t de s ' e n d e t t e r en r é p a r a n t des 

e r r e u r s commises dans le passé . Le G o u v e r n e m e n t a l lègue donc à t i t r e 

subs id ia i re q u e la condi t ion de na t iona l i t é , e t , é v e n t u e l l e m e n t , d ' a u t r e s 

condi t ions nécessa i res à u n e r e s t i t u t i on réuss ie des b iens , si elles ava ien t 

pour conséquence de pr iver les r e q u é r a n t s de l eu r p rop r i é t é , é t a i e n t en 

m ê m e t e m p s des condi t ions r e l evan t d e la m a r g e d ' app réc i a t ion q u e les 

E t a t s possèden t en ve r tu de l 'ar t icle 1 du Protocole n° 1. 
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6 1 . Q u a n t à l ' a r t ic le 14 d e la C o n v e n t i o n , le G o u v e r n e m e n t est d 'avis 

qu' i l est impossible d ' env i sage r son appl icabi l i té ho r s du con t ex t e de 

l 'ar t icle 1 du Protocole n" 1, tout c o m m e d a n s l'affaire Brezny p réc i t ée . 

Toutefo is , si la C o u r t rouvai t la r e q u ê t e c o m p a t i b l e ratione materiae avec 

ce t t e d e r n i è r e d isposi t ion , le G o u v e r n e m e n t croit q u e la condi t ion de 

na t iona l i t é p révue pa r la loi su r la r éhab i l i t a t ion ex t ra jud ic ia i re é t a i t une 

condi t ion objective et u n c r i t è re r a i sonnab le de d i s t inc t ion e n t r e les 

d e m a n d e u r s en r e s t i t u t i o n , car l ' idée m ê m e de r e s t i t u t i on visait à 

a t t é n u e r c e r t a i n e s a t t e i n t e s c o m m i s e s sous le r é g i m e c o m m u n i s t e et à 

r e n d r e les biens à ceux qui p o u r r a i e n t en p r e n d r e le me i l l eu r soin. Q u a n t 

à la loi n" 403/1990 su r l ' a t t é n u a t i o n des c o n s é q u e n c e s d e c e r t a i n s to r t s 

p a t r i m o n i a u x , qu i ne con t ien t pas de condi t ion de na t i ona l i t é , le 

G o u v e r n e m e n t sou t i en t qu ' i l faut la c o m p r e n d r e c o m m e le r é su l t a t des 

efforts m e n é s en vue de la t r a n s f o r m a t i o n é c o n o m i q u e , qui a eu une 

po r t ée t rès l imi tée . 

b) L e s r e q u é r a n t s 

62. Les r e q u é r a n t s , pour l eur p a r t , s 'opposent à l 'avis du Gouver 

n e m e n t sur l ' i r recevabi l i té de leur r e q u ê t e . Q u a n t à la ques t i on de 

l 'appl icabi l i té d e l 'ar t ic le 1 du Pro tocole n" 1, ils a f f i rment q u e , p a r su i te 

de leur r éhab i l i t a t i on j ud i c i a i r e et de l ' annu la t i on ex tune des décis ions de 

confiscat ion de leurs b iens , leur droi t de p r o p r i é t é a é té r é tab l i . Selon eux , 

la loi sur la r éhab i l i t a t i on ex t ra jud ic ia i re ne devai t prévoir q u e la façon de 

p rocéde r pour r e v e n d i q u e r ce qui é ta i t de facto leur p r o p r i é t é , et leur 

d o n n a i t un t i t r e j u r i d i q u e s u r la base d u q u e l les t r i b u n a u x t c h è q u e s 

é t a i en t t enus d ' a s s u r e r un exerc ice non t roub lé de leur droi t de 

p r o p r i é t é . Ils sou l ignen t q u e les décis ions de confiscat ion ont é té 

déc la rées nul les et non a v e n u e s et q u e l 'E ta t s 'est e n g a g é e n t r e a u t r e s à 

d é t e r m i n e r les condi t ions pour faire valoir les p r é t e n t i o n s qui en 

décou la ien t et à p r o t é g e r la p r o p r i é t é des p e r s o n n e s r éhab i l i t ée s face à 

l 'objection d 'usucap ion . De surcro î t , la C o u r cons t i t u t i onne l l e a e s t imé 

qu ' i l s 'agissai t d a n s ces cas-là de la n u e p r o p r i é t é et que la loi sur la 

r éhab i l i t a t i on ex t ra jud ic ia i re conce rna i t s e u l e m e n t le t r ans fe r t de la 

p r o p r i é t é , et non la p r o p r i é t é e l l e - m ê m e . 

63 . Les r e q u é r a n t s cons idè ren t q u e leur s i t ua t ion est s imi la i re à celle 

de l 'affaire Pressos Compania Naviera S.A. et autres c. Belgique ( a r r ê t du 

20 n o v e m b r e 1995, sér ie A n° 332) où la C o u r a déc idé q u e les c réances 

en r é p a r a t i o n nées dès la su rvenance d u d o m m a g e « s ' a n a l y s a i e n t en une 

va leu r p a t r i m o n i a l e » et ava ien t donc le c a r a c t è r e d ' un « b i e n » au sens de 

l 'ar t icle 1 du Pro tocole n" 1 (p. 21 , § 31) . Ils a f f i rment q u e la C o u r 

cons t i tu t ionne l l e a cons idé ré d a n s sa décis ion re la t ive à l ' abroga t ion de la 

condi t ion de ré s idence p e r m a n e n t e q u e des p r é t e n t i o n s ju r id iques 

valables é t a i e n t nées à la su i te des r éhab i l i t a t i ons de 1990. Si la Cour 
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devait conc lure qu ' i l s ne bénéf ic ia ient pas d 'un dro i t au respec t de leurs 

b iens , les i n t é r e s sé s a r g u e n t qu ' i l s ava ien t au moins u n e e s p é r a n c e 

l ég i t ime , p lus forte encore q u e les r e q u é r a n t s d a n s l 'affaire Fine Valley 

Develofments Lid et autres c. Irlande ( a r r ê t du 29 n o v e m b r e 1991, sér ie A 

n" 222) , où la C o u r a dit q u e l ' e spé rance lég i t ime de pouvoir r éa l i se r un 

p lan d ' a m é n a g e m e n t doit ê t r e cons idé rée , aux fins de l 'ar t ic le 1 du 

Pro toco le n" 1, c o m m e « u n é l é m e n t d e la p r o p r i é t é en q u e s t i o n » (p. 23, 

§ 51) . Les r e q u é r a n t s s ' appu ien t d a n s ce t t e a r g u m e n t a t i o n , e n t r e a u t r e s , 

su r les p r inc ipes de dro i t i n t e r n a t i o n a l incorporés d a n s l 'ar t icle 1 du 

Pro toco le n" 1, c o m p o r t a n t l 'obl igat ion de ve r se r aux é t r a n g e r s une 

i n d e m n i t é en cas d ' exp rop r i a t i on (Lithgow et autres c. Royaume-Uni, a r r ê t 

du H juillet 1986, sér ie A n" 102, p. 49, § 11 7). 

64. P a r c o n s é q u e n t , le refus des t r i b u n a u x t c h è q u e s de leur g a r a n t i r 

l 'exercice du droi t de p r o p r i é t é cons t i t ue ra i t une pr iva t ion de ce dro i t au 

sens de la Conven t ion . Les r e q u é r a n t s font valoir q u e le G o u v e r n e m e n t 

n ' a r éuss i à jus t i f i e r ce t t e ingé rence pa r a u c u n mot i f d ' i n t é r ê t g é n é r a l et 

qu ' i l n ' ex i s ta i t pas de c i r cons tances excep t ionne l l e s suscept ib les de 

jus t i f i e r l ' absence d ' i n d e m n i t é . Ils se r é fè ren t encore une fois à l ' a r rê t 

Lithgow et autres p réc i té où la C o u r a c o n s t a t é qu '« il peu t ex i s te r de bons 

motifs de d i s t i ngue r , en m a t i è r e d ' i n d e m n i s a t i o n , e n t r e r e s so r t i s s an t s et 

non - r e s so r t i s s an t s . Ceux-ci sont p lus vu lné rab l e s à la législat ion i n t e r n e 

q u e c e u x - l à : c o n t r a i r e m e n t à eux , ils ne j o u e n t d ' o rd ina i r e a u c u n rôle 

d a n s l 'é lect ion ou la dés igna t ion de ses a u t e u r s et ne sont pas consu l tés 

avan t son adop t ion . En o u t r e , si une exp rop r i a t i on doit tou jours r é p o n d r e 

à l 'u t i l i té pub l ique des fac teurs d i s semblab le s p e u v e n t valoir pour les 

n a t i o n a u x et pour les é t r a n g e r s ; il peu t y avoir u n e ra ison l ég i t ime de 

d e m a n d e r aux p r e m i e r s de s u p p o r t e r , d a n s l ' in té rê t g é n é r a l , un plus 

lourd sacrifice q u e les s econds» (pp. 48-49, § 116). 

65 . Les r e q u é r a n t s s o u t i e n n e n t qu ' i l y a l ieu d e d i s t i n g u e r l eur c a u s e 

de l 'affaire Brezny, ca r é t a n t é t r a n g e r s à l 'E ta t qui a violé leurs droi t s - à la 

différence des frères B r e z n y - , ils bénéf ic ient d ' une p ro t ec t i on du dro i t de 

p r o p r i é t é p lus a m p l e q u e les c i toyens . De surcro î t , ils on t é té e n c o u r a g é s 

d a n s leur e s p é r a n c e lég i t ime pa r l 'avis de la C o u r cons t i t u t ionne l l e , qui a 

r e c o n n u d a n s p lus ieurs affaires s imi la i res l ' ex is tence du droi t de 

p r o p r i é t é . P a r c o n s é q u e n t , les in té ressés n ' i nvoquen t pas le droi t à la 

r e s t i t u t i o n , qui n 'es t pas g a r a n t i pa r la Conven t ion , mais d e m a n d e n t la 

p ro tec t ion du droi t de p r o p r i é t é à l ' égard de leurs b iens . 

66 . Les r e q u é r a n t s p l a iden t é g a l e m e n t l ' appl icabi l i té de l 'ar t icle 14 de 

la C o n v e n t i o n . Selon eux , si la R é p u b l i q u e t c h è q u e a décidé de p e r m e t t r e 

aux p e r s o n n e s r éhab i l i t ées de se voir r e s t i t u e r leurs anc iens b iens , elle ne 

pouvai t pas en exc lure les é t r a n g e r s , c o m p t e t enu de la j u r i s p r u d e n c e de la 

C o u r ( a r r ê t s Darby c. Suède, 23 oc tobre 1990, sér ie A n" 187, p . 13, § 34, et 

Gaygusuzc. Autriche, 16 s e p t e m b r e 1996, Recueil des arrêts et décisions 1996-IV, 

p. 1112, §§ 40-41). C o n s i d é r a n t q u e leur cause est i den t ique à celle de 



DÉCISION GRATZINGKR ET GRATZINGEROVA c. RÉPUBLIQUE TCHÈQUE 3 9 3 

2. Appréciation de la Cour 

68. La C o u r cons idère qu 'e l le doit d ' abord se p r o n o n c e r sur 

l ' appl icabi l i té de l 'ar t icle 1 du Pro tocole n" 1 au cas d ' espèce , car 

l 'ar t ic le 14 d e la C o n v e n t i o n c o m p l è t e les a u t r e s c lauses n o r m a t i v e s de la 

C o n v e n t i o n e t d e s Pro toco les . Il n ' a pas d ' ex i s t ence i n d é p e n d a n t e 

puisqu ' i l vaut u n i q u e m e n t pour la j o u i s s a n c e des d ro i t s et l iber tés 

g a r a n t i s p a r la C o n v e n t i o n et ne s au ra i t t r o u v e r à s ' app l ique r si les faits 

du litige ne t o m b e n t pas sous l ' empi re de l 'une au moins des c lauses (voir 

n o t a m m e n t les a r r ê t s Karlheinz Schmidt c. Allemagne d u 18 juillet 1994, 

série A n° 291-B, p . 32, § 22, et Gaygusuz p réc i t é , p. 1141, § 36) . 

69. A cet é g a r d , la C o u r rappe l le la j u r i s p r u d e n c e c o n s t a n t e des 

o r g a n e s de la C o n v e n t i o n selon laquel le des « b i e n s » au sens de l 'ar t icle 1 

du Protocole n" 1 peuven t ê t r e soit des « b i e n s e x i s t a n t s » (Van der Mussele 

c. Belgique, a r r ê t d u 23 n o v e m b r e 1983, série A n" 7Ü, p. 23, § 48 ; Brezny et 

Malhous, décis ions p réc i t ée s ) , soit des va leurs p a t r i m o n i a l e s , y compr i s des 

c r éances , p o u r lesquel les un r e q u é r a n t peu t p r é t e n d r e avoir au moins une 

« e s p é r a n c e l é g i t i m e » de les voir se conc ré t i s e r (voir, pa r e x e m p l e , les 

a r r ê t s Pressos Compania Naviera SA. et autres p r éc i t é , et Ouzounis et autres 

c. Grèce, n" 49144/99, § 24, 18 avril 2002) . En r e v a n c h e , ne sont pas à 

cons idé re r c o m m e des « b i e n s » au sens d e l 'ar t ic le 1 du Protocole n° 1 

l 'espoir de voir revivre un dro i t de p r o p r i é t é qu i s 'é ta i t é t e in t depu i s 

M. Gaygusuz (affaire p r é c i t é e ) , les r e q u é r a n t s e s t i m e n t qu ' i l s se t rouven t 

d a n s une s i t ua t ion a n a l o g u e à celle des r e s so r t i s san t s t c h è q u e s q u a n t à la 

r e s t i t u t i o n d e leurs b iens et à l 'exercice de leur droi t de p rop r i é t é . A leur 

avis, il n ' ex i s te a u c u n e jus t i f ica t ion r a i sonnab le pour exc lu re les é t r a n g e r s 

du dro i t au respec t des b iens . C o m p t e t e n u de la condi t ion de na t iona l i t é 

p révue pa r la loi sur la r éhab i l i t a t i on ex t ra jud ic ia i re et de la législat ion 

na t iona le re la t ive à l 'acquis i t ion de la na t iona l i t é t c h è q u e , les r e q u é r a n t s 

font valoir q u e la r e s t i t u t i on des b iens est l imi tée aux p e r s o n n e s ayant 

toujours eu la c i toyenne té t c h è q u e et q u e la res t r i c t ion s ' app l ique à un 

g roupe spécif ique des p e r s o n n e s r é h a b i l i t é e s , à savoir celles qu i n 'on t pas 

acquis la na t i ona l i t é t c h è q u e et cel les qu i ne l 'ont acqu i se q u ' a p r è s 

l ' exp i ra t ion des déla is de r e s t i t u t ion , en ve r tu pa r exemple de la loi 

n" 193/1999 sur l ' i l légalité du r é g i m e c o m m u n i s t e . 

67. Les r e q u é r a n t s cons idè ren t q u e la C o u r devra i t a r r ive r à la m ê m e 

conclusion q u e le C o m i t é des dro i t s de l ' h o m m e d e l ' O N U , qui a dit dans 

p lus ieurs de ses opinions q u e la condi t ion de na t iona l i t é t c h è q u e imposée 

aux d e m a n d e u r s en r e s t i t u t i on é ta i t d é r a i s o n n a b l e et que l ' impossibi l i té 

d e se voir r e s t i t u e r les b iens ou de recevoir u n e c o m p e n s a t i o n f inancière 

en ra i son de la na t iona l i t é cons t i tua i t u n e viola t ion de l 'ar t icle 26 du Pacte 

i n t e r n a t i o n a l re la t i f aux dro i t s civils et po l i t iques . 
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l o n g t e m p s , ni une c r é a n c e condi t ionne l le qui se t rouve c a d u q u e p a r su i te 

de la non- réa l i sa t ion de la condi t ion . 

70. D a n s le cas d ' e spèce , les r e q u é r a n t s ne se sont déc idés à i n t rodu i r e 

u n e d e m a n d e en r e s t i t u t ion devan t le t r i buna l q u ' e n 1995, ap r è s q u e la 

C o u r cons t i tu t ionne l l e eut ab rogé la condi t ion de rés idence p e r m a n e n t e 

prévue pa r la loi sur la r éhab i l i t a t ion ex t ra jud ic ia i rc , é t a n t consc ients 

qu ' i l s ne r e m p l i s s a i e n t pas la condi t ion de na t iona l i t é t c h è q u e qu i est 

r e s t é e en v i g u e u r ; selon leurs d i res , c 'est à ce m o m e n t qu ' i l s se sont 

r e n d u c o m p t e de la d i s c r imina t i on à l eur é g a r d . 

71 . L'objet de la p r o c é d u r e ainsi e n g a g é e n e po r t a i t donc pas sur 

des «b iens e x i s t a n t s » et les in t é res sés n ' ava ien t pas la qua l i t é de 

p r o p r i é t a i r e s , se t r ouvan t clans la posi t ion de s imples d e m a n d e u r s , tout 

c o m m e les r e q u é r a n t s d a n s l 'affaire Brezny p réc i t ée . M a l g r é leur 

r éhab i l i t a t i on jud ic ia i r e en 1990, leurs anc i ens b iens é t a i en t toujours 

d é t e n u s p a r les pe r sonnes phys iques qu i les ava ien t acquis sous le r ég ime 

c o m m u n i s t e et dont le droi t de p r o p r i é t é é t a i t inscri t d a n s les r eg i s t r e s 

fonciers. Les r e q u é r a n t s r e s t a i en t a insi privés de leur droi t de p rop r i é t é . 

72. Sur le point de savoir s'ils ava ien t au moins une « e s p é r a n c e 

l ég i t ime» de voir se concré t i se r une q u e l c o n q u e c réance ac tue l le et 

exigible , la C o u r no te q u ' a u m o m e n t de l ' i n t roduc t ion de leur d e m a n d e 

en r e s t i t u t i on la loi sur la r éhab i l i t a t i on ex t ra jud ic ia i re ne donna i t la 

possibil i té de d e m a n d e r la r e s t i t u t i on d e leurs biens q u ' a u x p e r s o n n e s 

j ud i c i a i r emen t r éhab i l i t ées ayan t la na t iona l i t é t c h è q u e . Sachan t qu ' i ls 

é t a i en t exclus t a n t de la r e s t i t u t i on des b iens q u e du d é d o m m a g e m e n t à 

t i t r e subs id ia i re et q u e la loi su r la r éhab i l i t a t i on ex t ra jud ic ia i re ne leur 

laissait a u c u n e possibil i té de r ecouvre r l eur anc i en droi t de p r o p r i é t é , la 

seule possibi l i té p o u r les r e q u é r a n t s d ' ob t en i r ga in de cause consis ta i t à 

faire a n n u l e r p o u r i ncons t i t u t i onna l i t é la d ispos i t ion légale posan t la 

condi t ion de na t iona l i t é . 

73. O r la c royance q u e la loi en v igueur sera i t c h a n g é e en faveur des 

r e q u é r a n t s ne peu t pas ê t r e cons idé rée c o m m e u n e forme d ' e s p é r a n c e 

l ég i t ime au sens d e l 'ar t ic le 1 du Protocole n" 1. Selon la Cour , il y a une 

différence e n t r e un s imple espoir de r e s t i t u t i on , aussi c o m p r é h e n s i b l e 

soit-il , et u n e e s p é r a n c e l ég i t ime , qui doit ê t r e de n a t u r e plus conc rè t e et 

se fonder sur une disposi t ion légale ou un ac t e j u r i d i q u e , telle une décision 

jud ic i a i r e {Pressas Compania Naviera S.A. et autres p r éc i t é , p . 2 1 , § 31) . 

74. La C o u r en dédui t q u e les r e q u é r a n t s n 'on t pas m o n t r é qu ' i l s 

é t a i en t t i t u l a i r e s d ' une c r é a n c e su f f i s ammen t é tab l ie pour ê t r e exigible 

et qu ' i l s ne p e u v e n t donc pas se prévalo i r d ' un « b i e n » tel q u ' e n v i s a g é p a r 

l 'ar t ic le 1 du Protocole n" 1. Dès lors, ni les j u g e m e n t s des t r i b u n a u x 

n a t i o n a u x ni l ' appl icat ion de la loi sur la r éhab i l i t a t i on ex t ra jud ic ia i re au 

cas des r e q u é r a n t s n 'on t pu c o n s t i t u e r u n e ingé rence d a n s la jouissance de 

leurs b iens , e t les faits invoqués é c h a p p e n t a u c h a m p d ' app l i ca t ion de 

l 'ar t icle 1 du Protocole n" 1. 
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75. Il s 'ensui t q u e le gr ief t i ré de l 'ar t icle 1 du Protocole n" 1 est 

i ncompa t ib l e ratione materiae avec les d ispos i t ions de la C o n v e n t i o n , au 

sens de l 'ar t ic le 35 § 3, et doit ê t r e re je té en appl ica t ion de l 'ar t ic le 35 § 4. 

76. E u é g a r d au c a r a c t è r e non a u t o n o m e de l 'ar t icle 14 et à la 

conclusion d ' inappl icabi l i té de l 'ar t icle 1 du Protocole n" 1, la C o u r 

e s t ime q u e l 'ar t icle 14 de la Conven t i on ne sau ra i t ê t r e pr is en c o m p t e en 

l 'espèce. 

77. Il s 'ensui t que le gr ief t i ré de l 'ar t ic le 1 du Pro tocole n" 1 combiné 

avec l 'ar t ic le 14 est é g a l e m e n t incompa t ib l e ratione materiae avec les 

d ispos i t ions d e la C o n v e n t i o n , au sens de l 'ar t ic le 35 § 3, et doit ê t r e 

re je té en app l ica t ion de l 'ar t ic le 35 § 4. 

B. A r t i c l e 6 § 1 d e la C o n v e n t i o n 

78. Les r e q u é r a n t s se p l a ignen t aussi de la violat ion pa r la Cour 

cons t i t u t ionne l l e de l eu r dro i t à u n procès équ i t ab le et publ ic , g a r a n t i 

p a r l ' a r t ic le 6 § 1 de la C o n v e n t i o n , ainsi libellé d a n s sa p a r t i e p e r t i n e n t e : 

« T o u t e p e r s o n n e a droit à ce q u e sa cause soit e n t e n d u e c q u i t a b l c n i c n t , publ ique

m e n t (...) par un tr ibunal ( . . .) , qui d é c i d e r a (...) d e s c o n t e s t a t i o n s sur s e s droi ts et 

ob l iga t ions de caractère civil (...) » 

/. Thèses des parties 

a) L e G o u v e r n e m e n t 

79. Le G o u v e r n e m e n t cons idère ce gr ief c o m m e m a n i f e s t e m e n t mal 

fondé. Il r appe l le q u e , c o n f o r m é m e n t à la loi n" 182/1993 s u r la C o u r 

cons t i tu t ionne l l e , la t âche du j u g e r a p p o r t e u r consiste à m e t t r e l 'affaire 

en é t a t aux fins de son e x a m e n en c h a m b r e ou en séance p ionière , sauf 

s'il y a lieu de re je te r le recours cons t i tu t ionne l . D a n s ce t t e op t ique , le 

j u g e r a p p o r t e u r doit d ' abord e x a m i n e r si la d e m a n d e est ou non just i f iée ; 

en l 'espèce, il a qualifié la d e m a n d e des r e q u é r a n t s de m a l fondée. A ce 

propos , le G o u v e r n e m e n t rappel le la j u r i s p r u d e n c e c o n s t a n t e des o rganes 

de la Conven t ion , selon laquel le les E t a t s ont le droi t de s o u m e t t r e les voies 

de recours devan t leurs ins tances j ud ic i a i r e s s u p r ê m e s a u x moda l i t é s qui 

leur s e m b l e n t app ropr i ées , et de définir l ' é t endue des pouvoirs de contrôle 

confiés à ces ins tances . 

b ) L e s r e q u é r a n t s 

80. Les r e q u é r a n t s e s t i m e n t en r e v a n c h e que le re je t de leur r ecours 

cons t i t u t i onne l par le j u g e r a p p o r t e u r sans ten i r une a u d i e n c e publ ique 

est en con t r ad i c t i on avec les p r inc ipes d u p rocès é q u i t a b l e g a r a n t i pa r 

l 'ar t ic le 6 § 1 de la Conven t i on . Ils font valoir q u ' u n e d e m a n d e iden t ique 
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à leur recours cons t i t u t i onne l , i n t rodu i t e u l t é r i e u r e m e n t p a r les d é p u t é s 

du P a r l e m e n t t c h è q u e , a fait l 'objet d ' un e x a m e n au fond. 

2. Appréciation de la Cour 

8 1 . La C o u r r appe l l e tou t d ' abo rd q u e la publ ic i té des d é b a t s 

j ud ic i a i r e s cons t i tue u n pr inc ipe f o n d a m e n t a l consac ré p a r l ' a r t ic le 6 § 1 

de la Conven t i on . C e t t e publ ic i té p ro t ège les jus t i c i ab les con t r e une 

ju s t i ce sec rè te é c h a p p a n t au cont rô le du pub l ic ; elle cons t i tue auss i l 'un 

des moyens de c o n t r i b u e r à p r é s e r v e r la conf iance d a n s les cours e t 

t r i b u n a u x . Par la t r a n s p a r e n c e qu 'e l l e d o n n e à l ' a d m i n i s t r a t i o n de la 

j u s t i c e , elle a ide à a t t e i n d r e le bu t de l 'ar t icle 6 § 1 : le procès équ i t ab l e , 

d o n t la g a r a n t i e c o m p t e p a r m i les p r inc ipes de t o u t e société d é m o c r a t i q u e 

au sens de la Conven t i on (voir, pa r e x e m p l e , les a r r ê t s Diennet c. France, 

26 s e p t e m b r e 1995, série A n" 325-A, pp . 14-15, § 33 , et Malhous 

c. République tchèque [ G C ] , n" 33071/96, § 55, 12 ju i l l e t 2001) . La t âche de 

la C o u r consis te s u r t o u t à r e c h e r c h e r si, dans les c i rcons tances de l 'espèce, 

les pa r t i cu l a r i t é s de la p r o c é d u r e na t i ona l e envisagée en bloc jus t i f i en t 

u n e dé roga t ion au p r inc ipe d ' aud ience pub l ique (voir, pa r e x e m p l e , 

l ' a r rê t Helmersc. Suède du 29 oc tobre 1991, série A n" 212-A, p. 15, §§ 31-32). 

82. D a n s le cas d ' e spèce , la C o u r no te q u e des a u d i e n c e s pub l iques on t 

eu lieu en p r e m i è r e et d e u x i è m e in s t ance devan t les j u r id i c t ions qui ont 

e x a m i n é la cause des r e q u é r a n t s en fait et en dro i t . Il est vra i que la 

p r o c é d u r e devan t la C o u r cons t i t u t i onne l l e s 'est d é r o u l é e sans aud ience 

pub l ique . Toutefo is , l imi tée à l ' e x a m e n de ques t i ons de cons t i tu -

t ionna l i t é , ce t t e p r o c é d u r e n ' imp l iqua i t pas une app réc i a t i on de 

ques t i ons de fait ma i s de ques t ions de dro i t . Dès lors, l ' absence 

d ' aud i ence pub l ique dans la p r o c é d u r e devan t la C o u r cons t i tu t ionne l l e 

é t a i t , selon la C o u r , su f f i samment c o m p e n s é e p a r les aud iences 

pub l iques t e n u e s au s t ade d é t e r m i n a n t de la p r o c é d u r e , au cours duque l 

il avai t é té s t a t u é sur le bien-fondé des d e m a n d e s en r e s t i t u t i on formulées 

p a r les r e q u é r a n t s (voir Constantinescu c. Roumanie, n" 28871/95 , § 5 3 , 

C E D H 2000-VLII). 

83 . Il est vrai q u e c'est le j u g e r a p p o r t e u r , et non u n e c h a m b r e de la 

C o u r cons t i t u t i onne l l e , qu i a e x a m i n é les r ecour s cons t i t u t i onne l s des 

r e q u é r a n t s . A ce propos , il convient de r a p p e l e r que les a u t o r i t é s 

na t i ona l e s doivent auss i t en i r c o m p t e des impéra t i f s d'efficacité et 

d ' é conomie a u x q u e l s se h e u r t e r a i t l ' o rgan i sa t ion s y s t é m a t i q u e de d é b a t s 

d a n s ce type pa r t i cu l i e r de p r o c é d u r e (voir, p a r e x e m p l e , l ' a r rê t Schuler-

Zgraggen c. Suisse du 24 juin 1993, sér ie A n° 263, pp . 19-20, § 58 in fine, et 

Hesse-Anger et Anger c. Allemagne ( d é c ) , n" 45835/99 , C E D H 2001-VI) . 

84. P o u r ce qu i est des a r g u m e n t s des r e q u é r a n t s c o n c e r n a n t l ' équ i té 

de la p r o c é d u r e g a r a n t i e p a r l ' a r t ic le 6 § 1 de la C o n v e n t i o n , la C o u r n e 

relève a u c u n e a p p a r e n c e de viola t ion des dro i t s et l ibe r tés énoncés d a n s la 
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Conven t i on ou ses Pro tocoles . En par t i cu l i e r , si la Conven t i on g a r a n t i t en 

son a r t i c le 6 le dro i t à un procès é q u i t a b l e , elle ne r é g l e m e n t e pas pour 

a u t a n t l ' admiss ibi l i té des p reuves ou leur app réc i a t i on , m a t i è r e qui 

re lève d è s lors a u p r e m i e r chef d u droi t i n t e r n e et d e s j u r id i c t i ons 

na t i ona l e s ( a r r ê t s Schenk c. Suisse, 12 ju i l l e t 1988, sér ie A n" 140, p . 29, 

§§ 45-46, et Garcia Ruiz c. Espagne [ G C ] , n" 30544/96, § 28, C E D H 1999-1). 

85. A la l umiè r e de ces c i r cons t ances , la C o u r ne relève d a n s les 

a r g u m e n t s des r e q u é r a n t s a u c u n e a l l éga t ion suscept ib le de la condu i r e à 

conc lure à la violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n . 

86. Il s 'ensui t q u e c e t t e p a r t i e de la r e q u ê t e doit ê t r e r e j e t ée pour 

dé fau t man i fe s t e de f o n d e m e n t , en app l ica t ion de l 'ar t icle 35 §§ 3 et 4 de 

la Conven t i on . 

P a r ces motifs , la Cour , à la ma jo r i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Exclusion of non-nationals from right to claim restitution of property 

Article 14 

Discrimination - Nationality - Exclusion of non-nationals from right to claim restitution of 
property - Complementary nature of Article 14 - Facts not falling within the scope of a 
substantive provision 

Article 1 of Protocol No. 1 

Peaceful enjoyment ofpossessions - Exclusion of non-nationals from right to claim restitution of 
property - Possessions - legitimate expectation - Claim dependent on fulfilment of condition 

* 
* * 

The applicants left Czechoslovakia in 1982 and eventually settled in the United 
States of America. In 1989 they acquired American nationality and thereby 
automatically lost their Czechoslovak nationality. In the meantime, a 
Czechoslovak district court had convicted them in absentia of deserting the 
Republic and had ordered the confiscation of all their property. The State 
subsequently sold the property to a third party. In 1990 the same court declared 
that the applicants' convictions and all ancillary decisions had been automatically 
quashed with retrospective effect, pursuant to the Judicial Rehabilitation Act. In 
1994 the Constitutional Court abrogated the condition of permanent residence 
applicable to persons claiming restitution. The applicants brought an action to 
recover their property. However, the action was dismissed on the ground that the 
applicants did not satisfy the requirements of Czech nationality laid down in the 
Extrajudicial Rehabilitation Act. The applicants' appeal was dismissed and their 
further appeal to the Constitutional Court was dismissed, without a public 
hearing, by the reporting judge. 

Held 
(1) Article 1 of Protocol No. 1 and Article 14 of the Convention: The Court could 
not examine the applicants' complaint under Article 26 of the International 
Covenant on Civil and Political Rights, on which they relied, but considered that 
an examination under Article 14 of the Convention would be appropriate, since 
both provisions prohibit discrimination. However, Article 14 could only be applied 
in conjunction with another provision and it was therefore necessary to determine 
whether Article 1 of Protocol No. 1 was applicable. In that connection, the term 

1. T h i s s u m m a r y by the Re g i s t r y d o e s not bind the Court . 
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"possessions" covers assets, including claims, in respect of which an applicant can 
argue that he has at least a "legitimate expectation" that they will be realised. On 
the other hand, neither the hope that a long-extinguished property right may be 
revived nor a conditional claim which has lapsed as a result of failure to fulfil a 
condition can be regarded as a "possession". In the present case, the applicants 
were aware that they did not satisfy the nationality requirement. Their action did 
not, therefore, concern existing possessions; they did not have the status of owners 
but were merely claimants. In spite of their rehabilitation in 1990, their former 
property was still in the possession of a third party who was registered as owner. 
As to whether they had a legitimate expectation that a current, enforceable claim 
would be determined in their favour, their nationality excluded litem from making 
a restitution claim and the only chance of their claim succeeding lay in having the 
relevant legal provision set aside as unconstitutional. However, the beliel that the 
law in force would be changed to their advantage could not be regarded as a form 
of legitimate expectation, which had to be more concrete than a mere hope and 
be based on a legal provision or legal act. Therefore, the applicants had not 
shown that they had a claim which was sufficiently established to be enforceable 
and could not argue that they had a "possession". Consequently, neither the 
judgments of the national courts nor the application of the law at issue amounted 
to an interference with the peaceful enjoyment of their possessions and the facts 
did not fall within the ambit of Article 1 of Protocol No. 1. In those circumstances, 
Article 14 could not apply either: incompatible ralione materiae. 
(2) Article 6 § 1: Although the proceedings in the Constitutional Court were held 
without a public hearing, they were limited to an examination of constitutional 
issues and thus to points of law. The lack of a public hearing was in these 
circumstances sufficiently compensated for by the public hearings held when the 
merits of the applicants' claims were being determined. Moreover, while the 
constitutional appeal was considered by the reporting judge and not by a bench of 
the court, the national authorities must have regard to the demands of efficiency 
and economy, which would be hampered if hearings were systematically held in 
proceedings of this kind. 
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T H E F A C T S 

1. T h e app l i can t s , M r P e t e r G r a t z i n g e r and M r s Eva G r a t z i n g e r o v a , 
a re U n i t e d S t a t e s na t iona l s , bo th of w h o m w e r e bo rn in 1949 and live in 
San Rafae l (Cal i fornia , U n i t e d S t a t e s of A m e r i c a ) . At the h e a r i n g on 
29 M a y 2002 they were r e p r e s e n t e d by M s D . S a t r a p o v a , of t h e Czech 
Bar , ass is ted by M r D . Novotny and Ms L. U r b a n o v a , advisers . T h e 
r e s p o n d e n t G o v e r n m e n t were r e p r e s e n t e d by the i r Agen t , M r V. Schorm, 
ass is ted by Ms E. Vachovcova, adviser . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

2. T h e facts of t he case , as s u b m i t t e d by the p a r t i e s , m a y be 
s u m m a r i s e d as follows. 

3 . In 1978 the app l i can t s a cqu i r ed p r o p e r t y - a family h o m e , a plot of 
bui ld ing land a n d a g a r d e n - u n d e r a con t rac t of sale . In Ju ly 1982 they 
wen t to Swi tze r land on holiday and did not r e t u r n . T h e y init ial ly se t t l ed 
in I ta ly a n d s u b s e q u e n t l y moved to t he U n i t e d S t a t e s of A m e r i c a , whe re 
they acqu i r ed A m e r i c a n na t iona l i t y in Apri l 1989, t h e r e b y au toma t i ca l l y 
losing the i r Czechoslovak na t iona l i ty by v i r tue of the 1928 T r e a t y of 
N a t u r a l i s a t i o n be tween the f o r m e r Czechoslovak Republ ic and the 
U n i t e d S t a t e s of A m e r i c a 1 . 

4. In a j u d g m e n t of 8 M a r c h 1983 the Liberec Dis t r ic t C o u r t (okresni 
soud) convicted the app l i can t s in absentia of d e s e r t i n g t he Republ ic 
(opusteni republiky), s e n t e n c i n g t h e m bo th to two y e a r s ' i m p r i s o n m e n t and 
o r d e r i n g the confiscat ion of all t he i r p rope r ty . In O c t o b e r 1983 the S ta te 
sold the p rope r ty it had confiscated from the app l i can t s to a Mr a n d Mrs C. 
Accord ing to t he app l i can t s , the sale c o n t r a v e n e d the legal provisions in 
force at the m a t e r i a l t i m e as the p u r c h a s e price was lower t h a n the 
a m o u n t d e t e r m i n e d in an exper t va lua t ion . In t he i r view, the p u r c h a s e r s , 
who were c o m m u n i s t officials, w e r e given p re fe ren t i a l t r e a t m e n t by the 
fo rmer r e g i m e . 

5. O n 12 S e p t e m b e r 1990 the s a m e cour t dec la red t h a t , p u r s u a n t to 
sec t ion 2 of t he Jud i c i a l Rehab i l i t a t i on Act (Law no. 119/1990), the 
a p p l i c a n t s ' convict ions a n d all anci l lary decis ions h a d been au toma t i ca l l y 
q u a s h e d with r e t rospec t ive effect. 

1. T h e treaty ( see p a r a g r a p h s 32-33 be low) w a s s igned on 16 Ju ly 1928 and c a m e into force 
o n 14 N o v e m b e r 1929. It w a s publ i shed in the Official G a z e t t e as no . 169 /1929 . O n 
24 S e p t e m b e r 1997 the M i n i s t e r for Fore ign Affairs of the C z e c h Republ i c g a v e not i ce that 
the t rea ty had c e a s e d to be ef fect ive o n 20 A u g u s t 1997. 
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1. J u d g m e n t no. PI. US 3 / 9 4 , pub l i shed in the Official G a z e t t e as no. 1 6 4 / 1 9 9 4 ( see 
paragraph 37 be low) . 

6. In a j u d g m e n t of 12 J u l y 1994 the C o n s t i t u t i o n a l C o u r t (Ustavni 
soud) a b r o g a t e d the condi t ion of p e r m a n e n t res idence wi th in t he t e r r i t o ry 
of t he Czech Republ ic , laid down in sec t ions 3(1) and 3(4) of the 
Ext ra jud ic ia l Rehab i l i t a t i on Act (Law no. 87 /1991) , for pe r sons c l a iming 
r e s t i t u t ion . It also set a new dead l ine , 1 M a y 1995, for t he lodging of 
r e s t i t u t i on c la ims by t h e pe r sons conce rned . 

7. O n 1 N o v e m b e r 1994 the app l i can t s m a d e a r eques t to M r a n d 
M r s C . u n d e r sec t ion 4(2) of the Extra judic ia l Rehab i l i t a t i on Act for a n 
a g r e e m e n t on t he r e t u r n of t he p rope r ty . O n 9 N o v e m b e r 1994 Mr a n d 
M r s C. in formed t h e m t h a t they would not accede to the i r r e q u e s t . 

8. O n 10 J a n u a r y 1995 the app l i can t s b r o u g h t a civil ac t ion in t he 
Liberec Dist r ic t C o u r t for recovery of the p roper ty . 

9. In a j u d g m e n t of 30 S e p t e m b e r 1996 the Dis t r ic t C o u r t d i smissed 
the a p p l i c a n t s ' ac t ion , n o t i n g t h a t they had not satisfied one of t he 
r e q u i r e m e n t s laid down in the Ext ra jud ic ia l Rehab i l i t a t i on Act, n a m e l y 
Czech na t iona l i ty , a n d were the re fo re not en t i t l ed to apply to recover t he 
p roper ty . T h e cour t also no ted t h a t it had not been es tab l i shed t h a t M r and 
M r s C. h a d acqu i r ed the p r o p e r t y by m e a n s of an unlawful a d v a n t a g e . 

10. T h e app l i can t s a p p e a l e d aga ins t t h a t j u d g m e n t , a r g u i n g in 
p a r t i c u l a r t h a t they had been r e h a b i l i t a t e d by the cour t s a n d tha t the i r 
p rope r ty r igh t s had the re fore been r e s to red , since t he r e l evan t decision 
had s t a t e d tha t t he decis ion to confiscate the i r p r o p e r t y had been 
q u a s h e d wi th r e t rospec t ive effect. 

11. In a j u d g m e n t of 13 F e b r u a r y 1997 the Us t i nad L a b c m Regiona l 
C o u r t (krajskf soud) d i smissed the a p p l i c a n t s ' appea l and uphe ld the 
j u d g m e n t de l ivered a t first i n s t ance , n o t i n g in p a r t i c u l a r t h a t t h e 
r e q u i r e m e n t of C z e c h na t iona l i ty laid down in the Ext ra jud ic ia l 
Rehab i l i t a t i on Act was not c o n t r a r y to Art ic le 11 § 2 of t he C h a r t e r of 
F u n d a m e n t a l R igh t s a n d F r e e d o m s (Listina zdkladnich prdv a svobod). T h e 
cour t did not cons ider it necessa ry to s tay the appea l p roceed ings and 
refer t he case to t he C o n s t i t u t i o n a l C o u r t for a review of t he 
cons t i tu t iona l i ty of the r e q u i r e m e n t . 

12. O n 22 Apri l 1997 the app l i can t s lodged a cons t i t u t iona l a p p e a l 
(ustavni stiznost), a l leg ing a violat ion of Ar t ic les 1, 2, 11, 12 a n d 14 of t he 
C h a r t e r and Art ic le 26 of the I n t e r n a t i o n a l C o v e n a n t on Civil a n d Poli t ical 
R igh t s . T h e y a r g u e d t h a t a l t h o u g h Art ic le 11 § 2 of t he C h a r t e r provided 
for the possibili ty of r e s t r i c t i ng o w n e r s h i p of ce r t a in types of p r o p e r t y 
to Czech na t iona l s , t h a t provision was not appl icable in the i r case , s ince 
the i r convict ions and all anci l lary decis ions had been q u a s h e d wi th 
re t rospec t ive effect. T h e y accordingly cons ide red t h a t t hey had never 
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s topped be ing the owne r s of t h e p rope r ty , re lying in t h a t connec t ion on 
j u d g m e n t no. I U S 1 17/93 of t he C o n s t i t u t i o n a l C o u r t , in which it had 
b e e n held tha t the Ext ra jud ic ia l Rehab i l i t a t i on Act mere ly ind ica ted the 
p r o c e d u r e for m a k i n g r e s t i t u t i on c la ims . T h e app l i can t s a lso r e q u e s t e d 
the C o n s t i t u t i o n a l C o u r t to a b r o g a t e t he Czech na t iona l i ty r e q u i r e m e n t 
laid down in sec t ions 3(1) a n d 19(1) of the Act . 

13. O n 22 May 1997 the C o n s t i t u t i o n a l C o u r t s tayed the proceedings 
in the app l i c an t s ' cons t i t u t i ona l a p p e a l , in acco rdance wi th sec t ion 78(1) 
of the C o n s t i t u t i o n a l C o u r t Act (Law no. 182/1993). 

14. O n 23 M a y 1997 t h e r e p o r t i n g j u d g e d i smissed the app l i can t s ' 
app l ica t ion for the ab roga t i on of section 3(1) of the Extra judic ia l 
Rehab i l i t a t i on Act , n o t i n g t h a t the C o n s t i t u t i o n a l C o u r t was a l ready 
reviewing the cons t i tu t iona l i ty of t he condi t ion tha t those m a k i n g 
r e s t i t u t i on c la ims had to have Czech na t iona l i ty (in case no. PI. U S 33/96) . 
H e none the l e s s observed t h a t the app l i can t s were en t i t l ed to j o i n the 
p roceed ings in t h a t case as a n i n t e rven ing p a r t y wi th in the m e a n i n g of 
sect ion 35(2) of t he C o n s t i t u t i o n a l C o u r t Act . 

15. O n 4 J u n e 1997 the Cons t i t u t i ona l C o u r t held a public h e a r i n g in 
p lenary session in case no. PI. U S 33/96, wi th t he app l i can t s p r e sen t as an 
in te rven ing par ty , and subsequen t ly d ismissed a n appl ica t ion by M.D., 
a ci t izen of the U n i t e d S ta te s of Amer ica , for t he ab roga t ion of sect ion 3(1) 
of the Extrajudicial Rehab i l i t a t ion Act , no t ing , in pa r t i cu la r , t h a t by 
Art icle 11 § 2 of the C h a r t e r , " the law shall also provide tha t ce r t a in types 
of p roper ty may be owned exclusively by na t iona ls or by legal persons with 
the i r r eg i s te red office in the t e r r i to ry of the Czech and Slovak Federa l 
Republ ic" . It accordingly held t h a t Ar t ic le 11 § 2 of the C h a r t e r was 
a special provision in re la t ion to the cons t i tu t iona l pr inciple of equal i ty 
b e t w e e n all na t iona ls in t he acquis i t ion a n d pro tec t ion of p rope r ty r ights 
and t hus afforded the leg is la ture some la t i tude in l imi t ing the n u m b e r of 
en t i t led persons for the purposes of legislat ion on res t i tu t ion . 

16. O n 10 J u n e 1997 the app l i can t s lodged fu r the r p l ead ings wi th the 
C o n s t i t u t i o n a l C o u r t conce rn ing the i r appl ica t ion for the ab roga t ion of 
sect ion 19(1) of the Ext ra jud ic ia l R e h a b i l i t a t i o n Act . 

17. O n 13 Augus t 1997 the r e p o r t i n g j u d g c of the C o n s t i t u t i o n a l C o u r t 
d i smissed t h a t app l i ca t ion , observ ing , in pa r t i cu l a r , t h a t t he cour t 
had a l r eady ru led on the legal effects of decis ions q u a s h i n g ancil lary 
proper ty-conf isca t ion pena l t i e s in its j u d g m e n t of 11 M a r c h 1997 (no. PI. 
U S 4/94) , in which it had po in ted out t h a t a decis ion g r a n t i n g judic ia l 
r ehab i l i t a t ion did not r e s to re o w n e r s h i p of immovab le p r o p e r t y t h a t had 
been confiscated. H e no ted t h a t sect ion 23(2) of the Jud ic ia l 
Rehab i l i t a t i on Act provided t h a t t he condi t ions for m a k i n g r e s t i t u t ion 
c la ims a r i s ing from q u a s h e d confiscat ion decis ions , a n d also t he me thod 
and scope of c o m p e n s a t i o n , w e r e to be laid clown in a special law, namely 
t he Ex t ra jud ic ia l R e h a b i l i t a t i o n Act . 
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18. O n 2 S e p t e m b e r 1997 the r e p o r t i n g judge of the C o n s t i t u t i o n a l 
C o u r t d i smissed t h e a p p l i c a n t s ' appea l a g a i n s t t h e Reg iona l C o u r t ' s 
j u d g m e n t of 12 F e b r u a r y 1997 as mani fes t ly i l l-founded. 

B. R e l e v a n t d o m e s t i c law 

Charter of Fundamental Rights and Freedoms (Constitutional Act no. 2/1993) 

19. Art ic le 1 1 §§ 1 a n d 2 provides , inter alia, t h a t everyone has t he r igh t 
to own p roper ty . All o w n e r s ' p r o p e r t y r i gh t s a re equa l in t he eyes of the 
law a n d enjoy the s a m e legal p ro t ec t i on . T h e r ight to inher i t is 
g u a r a n t e e d . T h e law provides t h a t ce r t a in kinds of p rope r ty essen t ia l to 
t he n e e d s of society as a whole , to the d e v e l o p m e n t of t h e na t iona l 
economy a n d to t he public i n t e r e s t m a y be owned exclusively by the 
S t a t e , mun ic ipa l i t i e s or specified legal en t i t i e s ; the law also provides t h a t 
c e r t a i n k inds of p r o p e r t y m a y be owned exclusively by na t iona l s or by legal 
pe r sons wi th the i r r eg i s t e r ed office in the t e r r i t o ry of the Czech a n d 
Slovak F e d e r a l Repub l i c . 

20. Art ic le 42 § 1 provides t h a t w h e r e v e r t he C h a r t e r uses the t e r m 
"na t iona l " , this is to be u n d e r s t o o d as r e fe r r ing to a c i t izen of the C z e c h 
and Slovak Federa l Republ ic . 

Judicial Rehabilitation Act (Law no. 119/1990) 

2 1 . Sec t ion 1 s t a t e s tha t the pu rpose of the Act is to provide for the 
q u a s h i n g of convict ions t h a t a r e i ncompa t ib l e wi th t he pr inc ip les of 
a d e m o c r a t i c society r e spec t ing t h e polit ical r igh ts and f reedoms 
e n s h r i n e d in the C o n s t i t u t i o n a n d g u a r a n t e e d by i n t e r n a t i o n a l t r e a t i e s , 
and to en su re t he social a n d economic r ehab i l i t a t i on of pe r sons so 
convicted. 

22. Sect ion 2 provides t h a t all convict ions from 25 F e b r u a r y 1948 to 
1 J a n u a r y 1990 t h a t c o n t r a v e n e d those pr inc ip les a n d r e l a t e d to even t s 
occu r r ing af ter 5 M a y 1945 a r e to be q u a s h e d wi th r e t rospec t ive effect, 
t o g e t h e r wi th any anci l lary decis ions . C o u r t s a re to e x a m i n e of the i r own 
mot ion all m a t t e r s r e l a t i n g to the r ehab i l i t a t ion of convicted pe r sons . 

23 . Sect ion 23(2) provides tha t the i m p l e m e n t i n g condi t ions for c la ims 
a r i s ing from q u a s h e d confiscat ion decis ions , a n d also the m e t h o d of 
r ed res s a n d the scope of such c la ims, a r e to be laid down in a special law. 

Extrajudicial Rehabilitation Act (Law no. 87/1991) 

24. Sec t ion 1 provides t h a t t he pu rpose of t he Act is to m i t i g a t e the 
effects of c e r t a i n w r o n g s (zmirneni ndsledku nekterych majetkovych a jinych 
kfivd) c o m m i t t e d b e t w e e n 25 F e b r u a r y 1948 a n d 1 J a n u a r y 1990 (" the 
per iod conce rned" ) which were i ncompa t ib l e wi th t he pr inciples of 
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a d e m o c r a t i c society r e spec t i ng t he r i gh t s of c i t izens as e n s h r i n e d in the 
C h a r t e r of t he U n i t e d N a t i o n s a n d the Un ive r sa l D e c l a r a t i o n of H u m a n 
Righ t s . T h e Act also lays down the condi t ions for lodging c la ims a r i s ing 
from q u a s h e d confiscat ion decis ions , and also t he m e t h o d of redress and 
the scope of such c la ims. 

25. Sect ion 2 provides tha t i n f r i ngemen t s of p r o p e r t y r igh t s which 
o c c u r r e d d u r i n g t h e per iod c o n c e r n e d a r e to be r ed re s sed e i t he r by 
r e s t i t u t i on of p r o p e r t y or by p e c u n i a r y c o m p e n s a t i o n (vyddni veci nebo 
poskytnutifinancni ndhrady). 

26. Sec t ion 3(1) provides tha t all n a t u r a l pe r sons who a r e na t i ona l s of 
t he C z e c h and Slovak Fede ra l Repub l i c a r e en t i t l ed to c la im r e s t i t u t i o n of 
any of the i r p r o p e r t y t h a t passed in to S t a t e o w n e r s h i p in the 
c i r c u m s t a n c e s r e fe r red to in sect ion 6 ("en t i t l ed p e r s o n " - oprdvnend osoba). 

27. Sect ion 4 r equ i r e s t he S t a t e a n d / o r any legal en t i ty in possession of 
confiscated p r o p e r t y on the d a t e on which the Act c a m e in to force t o 
r e t u r n the p roper ty . P a r a g r a p h 2 provides t h a t any n a t u r a l pe r son who 
acqu i r ed p r o p e r t y from the S t a t e unlawfully or by m e a n s of an unlawful 
a d v a n t a g e is l ikewise r e q u i r e d to r e t u r n the p rope r ty . 

28. Sect ion 8(5) provides t h a t w h e r e such p r o p e r t y c a n n o t be r e t u r n e d 
for t he r ea sons l i s ted in p a r a g r a p h s 1 t o 4 , t h e en t i t l ed p e r s o n is to receive 
pecun ia ry c o m p e n s a t i o n in accordance wi th sect ion 13. 

29. Sect ion 13(1) provides , in pa r t i cu l a r , t h a t a n en t i t l ed pe r son m a y 
not receive pecun ia ry c o m p e n s a t i o n unless r e s t i t u t i on of immovab le 
p r o p e r t y is imposs ib le . T h e th i rd p a r a g r a p h provides t h a t c la ims for 
c o m p e n s a t i o n m u s t be m a d e wi th in one year of t he d a t e on which the Act 
c a m e in to force or wi th in one yea r of t he service of a cour t decision 
d i smis s ing a claim for r e s t i t u t i o n . 

30. Sect ion 19(1) provides tha t any pe r son who has been r e h a b i l i t a t e d 
in acco rdance wi th Law no. 119/1990 is en t i t l ed to claim r e s t i t u t i on 
provided t h a t he or she satisfies t he cond i t ions laid down in sec t ion 3(1) . 

3 1 . Sect ion 20(1) provides tha t any legal en t i ty wi th in the m e a n i n g of 
sect ion 4(1) a n d any n a t u r a l pe r son wi th in t he m e a n i n g of sec t ion 4(2) 
m u s t r e t u r n confiscated p r o p e r t y a c q u i r e d from the S t a t e w h e r e t he 
S t a t e itself ob t a ined it as a resu l t of the convict ion of t he or ig ina l owners ; 
t he c e n t r a l a d m i n i s t r a t i v e a u t h o r i t i e s of t he Repub l i c a r e likewise 
r e q u i r e d to r e t u r n any confiscated p roper ty . 

Treaty of Naturalisation, concluded between Czechoslovakia and the United 
States of America on 16July 1928 (date of entry into force: 14 November 1929) 

32. Art ic le I provided, inter alia, t h a t c i t izens of t he U n i t e d S t a t e s of 
A m e r i c a w h o had b e e n or w e r e to be n a t u r a l i s e d in t he t e r r i t o ry of 
Czechos lovak ia were t o be r e g a r d e d by the U n i t e d S t a t e s as hav ing lost 
the i r previous c i t i zensh ip and become Czechos lovakian c i t izens . 
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Similar ly , c i t izens of Czechos lovakia who h a d b e e n or were to be 
na tu r a l i s ed wi th in t he t e r r i t o ry of the U n i t e d S t a t e s of A m e r i c a were to 
be r e g a r d e d by Czechos lovakia as hav ing lost t he i r previous c i t i zensh ip 
a n d b e c o m e U n i t e d S t a t e s c i t izens . T h e t e r m "c i t i zen" in t h e t r e a t y was 
to be u n d e r s t o o d as r e f e r r i ng to a c i t izen of the U n i t e d S t a t e s of A m e r i c a 
or of Czechos lovakia as def ined in the re levant na t iona l legis la t ion. 

33 . Ar t ic le II provided tha t c i t izens of e i t he r S t a t e who had been 
n a t u r a l i s e d by v i r tue of Ar t ic le I could not be p rosecu ted or p u n i s h e d on 
r e t u r n i n g to t h e t e r r i t o r y of t he c o u n t r y of which t h e y had former ly b e e n 
c i t izens . 

Constitutional Court Act (Law no. 182/1993, version in force at the material 
time) 

34. Sect ion 35(2) provided that a cons t i t u t iona l appea l was in
admiss ib le if the C o n s t i t u t i o n a l C o u r t was a l ready cons ide r ing a s imi lar 
case ; w h e r e t he a p p e a l had been lodged by a n a u t h o r i s e d appe l l an t , t he 
appe l l an t was en t i t l ed to j o i n t h e p roceed ings in the ea r l i e r 
cons t i t u t i ona l a p p e a l as a n i n t e rven ing pa r ty . 

35. Sect ion 43(1)(f) provided t h a t the r e p o r t i n g judge was to d ismiss 
an appea l if it was inadmiss ib le , w i thou t ho ld ing a public h e a r i n g and 
wi thou t the pa r t i e s b e i n g p r e s e n t , except w h e r e t he C o n s t i t u t i o n a l C o u r t 
Act provided o the rwise . 

36. Sect ion 78(1) , which is still in force a n d h a s not been a m e n d e d , 
provides, inter alia, t ha t whe re a n appl ica t ion for the abroga t ion of 
legislation is jo ined to a cons t i tu t iona l appea l , the bench of judges is to stay 
t he proceedings and refer t he appl icat ion to the full cour t for a decision. 

C. C a s e - l a w o n r e s t i t u t i o n 

Constitutional Court judgment no. 164/1994 of 12 July 1994, which became 
final on 1 November 1994 

37. In this j u d g m e n t the C o n s t i t u t i o n a l C o u r t a b r o g a t e d the condi t ion 
of p e r m a n e n t res idence wi th in the Czech Republ ic laid down in sections 3(1) 
a n d 3(4) of the Extra judic ia l Rehab i l i t a t ion Act for persons mak ing 
res t i tu t ion c la ims. It held t h a t t he condi t ion was incompat ib le with, inter 
alia, Article 1 of Protocol No . 1. T h e cour t also set a new dead l ine , 1 May 
1995, for t he lodging of r e s t i tu t ion c la ims by the pe r sons concerned . 

Constitutional Court (First Division) judgment no. 117/93 of 2 February 1995 

38. In this j u d g m e n t t he C o n s t i t u t i o n a l C o u r t no ted t h a t w h e r e 
a convict ion and all anci l lary decis ions conce rn ing the confiscat ion of 
p rope r ty had been q u a s h e d p u r s u a n t to the Jud ic i a l Rehab i l i t a t i on Act, 
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t he pe r son t hus r e h a b i l i t a t e d had not lost his or her owne r sh ip of the 
p r o p e r t y , s ince t h e decis ions to confiscate it h a d b e e n q u a s h e d wi th 
r e t rospec t ive effect. T h e fact t h a t , by v i r tue of sec t ion 23(2) of t he Act, 
t h e person conce rned was r e q u i r e d t o m a k e a c la im in acco rdance wi th 
sect ions 19 a n d 20 of the Ext ra judic ia l Rehab i l i t a t i on Act did not in any 
way affect his or h e r s t a t u s as owner . T h e Ext ra jud ic ia l Rehab i l i t a t i on Act 
mere ly ind ica ted t he p r o c e d u r e for o b t a i n i n g r e s t i t u t ion . 

Constitutional Court (Second Division) judgment no. 173/95 of11 July 1996 

39. In this j u d g m e n t the C o n s t i t u t i o n a l C o u r t held tha t cour t 
decis ions whe reby decis ions conce rn ing the confiscat ion of p rope r ty had 
been q u a s h e d p u r s u a n t to t he Jud i c i a l Rehab i l i t a t i on Act formed a basis 
on which anyone t hus r e h a b i l i t a t e d was en t i t l ed to apply to be e n t e r e d in 
t he land r eg i s t e r as t he owner . T h e C o n s t i t u t i o n a l C o u r t fu r the r no ted 
t h a t such an e n t r y could not in any way affect t he c rea t ion , a l t e r a t i o n or 
t e r m i n a t i o n of t h e r igh t t o own t h e p r o p e r t y , bu t t h a t it c r e a t e d an 
in t e re s t in r e m a i n d e r (nuda proprietas). 

Constitutional Court (First Division) judgment no. 130/96 of 3 December 1996 

40. In this j u d g m e n t the C o n s t i t u t i o n a l C o u r t cons idered tha t judic ia l 
a n d a d m i n i s t r a t i v e a u t h o r i t i e s d e a l i n g wi th m a t t e r s of r e s t i t u t i o n u n d e r 
t he Ext ra jud ic ia l Rehab i l i t a t i on Act were r e q u i r e d to u n d e r t a k e a 
me t i cu lous e x a m i n a t i o n of cases in which convict ions a n d confiscat ion 
decisions had been q u a s h e d p u r s u a n t to t he Jud ic ia l Rehab i l i t a t i on Act 
a n d in which the pe r sons t hus r e h a b i l i t a t e d h a d not lost t he i r r ight to 
own the i r p rope r ty , as t he decis ions in ques t ion had b e e n q u a s h e d wi th 
r e t rospec t ive effect. 

Constitutional Court (Full Court) judgment no. 4/97 of 11 March 1997 and 
Constitutional Court (Fourth Division) judgment no. 20/97 of 28 April 1997 

4 1 . In these j u d g m e n t s the Cons t i t u t i ona l C o u r t d e p a r t e d from 
p receden t and held tha t cour t decisions whereby decisions concern ing the 
confiscation of p rope r ty had been q u a s h e d p u r s u a n t to the Jud ic ia l 
Rehab i l i t a t ion Act did not form a basis on which anyone t hus rehab i l i t a t ed 
was en t i t l ed t o be e n t e r e d in t he land reg i s te r as t he owner . It held tha t such 
decisions did not res tore previous ownersh ip , since sect ion 23(2) of the 
Jud ic ia l Rehab i l i t a t ion Act provided t h a t t he condi t ions for i m p l e m e n t i n g 
tha t Act were laid down in the Extrajudicia l Rehab i l i t a t i on Act . 

Constitutional Court (Full Court) judgment no. 33/96 of 4 June 1997 

42. In this j u d g m e n t t he C o n s t i t u t i o n a l C o u r t no ted t h a t by Art ic le 11 
§ 2 of t h e C h a r t e r of F u n d a m e n t a l R i g h t s a n d F r e e d o m s , " t h e law shall 
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also provide t h a t ce r t a in types of p r o p e r t y may be owned exclusively by 
na t iona l s or by legal persons wi th t he i r r eg i s t e r ed office in t he t e r r i t o ry 
of t he Czech a n d Slovak Fede ra l R e p u b l i c " (by Art ic le 42 § 1 of t h e 
C h a r t e r a n d sect ion 1(2) of C o n s t i t u t i o n a l Act no. 4 /1993 , t he provision 
m e a n s C z e c h c i t izens a n d the t e r r i t o ry of t he Czech Republ ic ) . Ar t ic le 11 
§ 2 of t he C h a r t e r was the re fo re a special provision in r e l a t ion to 
the cons t i t u t i ona l pr inciple of equa l i ty be tween all na t i ona l s in t h e 
acquis i t ion and p ro tec t ion of p r o p e r t y r igh t s a n d t hus afforded the 
l eg i s la tu re some l a t i t ude in l imi t ing t he n u m b e r of en t i t l ed pe r sons for 
the pu rpose s of legis lat ion on r e s t i t u t i on . 

Constitutional Court (First Division) judgment no. 67/97 of 29 October 1997 

43 . In this j u d g m e n t the C o n s t i t u t i o n a l C o u r t m a i n t a i n e d t h a t 
pos i t ion , n o t i n g t h a t the Jud i c i a l Rehab i l i t a t i on Act a n d t h e Ext ra jud ic ia l 
Rehab i l i t a t i on Act o p e r a t e d in t a n d e m . A l t h o u g h sect ion 2(1) in fine of the 
Jud ic i a l Rehab i l i t a t i on Act provided tha t the re levant convict ions a n d all 
anci l lary decis ions had been q u a s h e d wi th r e t rospec t ive effect, so t h a t 
pe r sons t hus r ehab i l i t a t ed were in the s a m e posi t ion as if they had not 
lost the r ight to own the i r p rope r ty , it followed from sect ion 23(2) of the 
Jud ic ia l Rehab i l i t a t i on Act tha t t hey were not en t i t l ed to recover the i r 
p r o p e r t y by m e a n s of an act ion to es tab l i sh t i t le . T h e a p p r o p r i a t e 
p r o c e d u r e and the scope of r e s t i t u t i on were def ined in a special law, 
n a m e l y the Ext ra jud ic ia l Rehab i l i t a t i on Act . 

Constitutional Court (First Division) judgment no. 346/96 of 30June 1998 

44. In this j u d g m e n t the C o n s t i t u t i o n a l C o u r t conf i rmed its case- law to 
the effect t ha t , p u r s u a n t to sect ion 2(1) of the Jud ic ia l Rehab i l i t a t i on Act, 
convict ions and all anci l lary decis ions had b e e n au toma t i ca l l y q u a s h e d wi th 
re t rospec t ive effect. T h e purpose of the Act had been not only to review the 
cases of people w h o had been unlawfully convicted, bu t a lso t o c o u n t e r a c t 
the ha r sh use of c r imina l sanc t ions a n d to en su re t h a t such people could 
be r e i n t e g r a t e d in to society, ob ta in a d e q u a t e c o m p e n s a t i o n a n d r e t u r n 
to t h e i r homes . Sect ion 2(1) was a special provision bu t also took 
in to accoun t the appl ica t ion of o t h e r laws on r e s t i tu t ion , n a m e l y t he 
Extra judic ia l Rehab i l i t a t ion Act a n d t h e Land O w n e r s h i p Act . 

D . I n t e r n a t i o n a l i n s t r u m e n t s a n d c a s e - l a w 

International Covenant on Civil and Political Rights 

45. Art ic le 26 provides t h a t all pe r sons a re equa l before t he law and 
a r e en t i t l ed wi thou t any d i s c r i m i n a t i o n to t h e equa l p ro t ec t i on of t h e 



G RATZINGER AND GRATZINGEROVA v. THE CZECH REPUBLIC. DECISION 

law. In t h a t r e spec t , t he law m u s t prohibi t any d i s c r imina t i on and 
g u a r a n t e e to all pe r sons equa l and effective p ro t ec t i on aga ins t 
d i s c r imina t ion on any g r o u n d such as race , colour , sex, l anguage , 
re l igion, polit ical or o t h e r opinion, na t iona l or social or igin , p rope r ty , 
b i r t h or o t h e r s t a t u s . 

Views of the United Nations Human Rights Committee on communication 
no. 516/1992 submitted by Alina Simunek and others against the Czech 
Republic (19 fuly 1995), communication no. 586/1994 submitted by fostf 
Frank Adam against the Czech Republic (23 fuly 1996) and communication 
no. 747/1997 submitted by Karel Des Fours Walderode against the Czech 
Republic (2 November 2001) 

46. T h e c o m m u n i c a t i o n s were s u b m i t t e d by a n u m b e r of people who 
had left t he fo rmer Czech and Slovak Fede ra l Republ ic b e t w e e n 1968 and 
1987, a l legedly for polit ical r easons , and whose p rope r ty had consequen t ly 
been confiscated by the c o m m u n i s t g o v e r n m e n t . T h e a u t h o r s of the 
c o m m u n i c a t i o n s were a Polish na t iona l r e s iden t in C a n a d a , an A m e r i c a n 
na t iona l res ident in Swi tze r l and a n d a Czech na t iona l r e s iden t in Switzer
land (no. 516/1992) , an A u s t r a l i a n na t iona l res iden t in Aus t r a l i a 
(no . 586/1994) a n d a C z e c h a n d A u s t r i a n na t iona l r e s iden t in t he Czech 
Republ ic (no. 747/1997) . T h e C o m m i t t e e conc luded t h a t t he r equ i r e 
m e n t s of res idence wi th in t he t e r r i t o ry of t he C z e c h Repub l i c (a r e q u i r e 
m e n t t h a t had a l r eady been abol ished by the d a t e on which the C o m m i t t e e 
a d o p t e d its views) a n d Czech na t iona l i ty for p e r s o n s lodging r e s t i t u t ion 
c la ims were u n r e a s o n a b l e and t h a t the den ia l of r e s t i t u t i on or pecun ia ry 
c o m p e n s a t i o n to t he a u t h o r s c o n s t i t u t e d a viola t ion of Art ic le 26 of t he 
I n t e r n a t i o n a l C o v e n a n t on Civil and Poli t ical R igh t s . 

C O M P L A I N T S 

47. T h e app l i can t s compla ined t h a t they w e r e u n a b l e to recover the i r 
f o rmer p r o p e r t y on the g r o u n d t h a t they no longer had Czech na t iona l i ty , 
in spi te of the fact t h a t t he decis ion to confiscate t he p r o p e r t y had been 
q u a s h e d wi th re t rospec t ive effect. T h e y rel ied on Ar t ic le 8 of the 
C o n v e n t i o n , Art icle 1 of Protocol No . 1 and the pr inc ip le of non
d i s c r imina t i on e m b o d i e d in Ar t ic le 26 of the I n t e r n a t i o n a l C o v e n a n t on 
Civil and Polit ical R igh t s . 

48 . Re ly ing on Art ic le 6 § 1 of the C o n v e n t i o n , they fu r the r compla ined 
t h a t the r e p o r t i n g j u d g e of t h e C o n s t i t u t i o n a l C o u r t had d i smissed the i r 
cons t i t u t i ona l appea l s as mani fes t ly i l l-founded w i thou t ho ld ing a public 
h e a r i n g in which they could have t a k e n p a r t . 
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T H E E A W 

A. A r t i c l e 1 o f P r o t o c o l N o . 1 a n d A r t i c l e 14 o f t h e C o n v e n t i o n 

49. T h e app l i can t s compla ined , firstly, t h a t it was imposs ib le for t h e m 
to recover the i r p rope r ty . T h e y s u b m i t t e d tha t sect ions 3(1) a n d 19(1) of 
t h e Ext ra judic ia l Rehab i l i t a t i on Act, which provided t h a t only Czech 
na t iona l s could m a k e r e s t i t u t i on c la ims , were i ncompa t ib l e wi th t he 
Conven t i on . In tha t connec t ion , they also rel ied on Ar t ic le 26 of the 
I n t e r n a t i o n a l C o v e n a n t on Civil a n d Poli t ical R igh t s , on t he p roh ib i t ion 
of all forms of d i sc r imina t ion . 

50. T h e C o u r t no tes a t t he ou t se t t h a t its j u r i sd ic t ion e x t e n d s only to 
apply ing the E u r o p e a n Conven t i on on H u m a n Righ t s a n d not to applying 
o t h e r i n t e r n a t i o n a l t r e a t i e s . However , in i n t e r p r e t i n g t he provisions of t he 
Conven t ion , it may find it helpful to be gu ided by provisions of o t h e r 
i n t e r n a t i o n a l legal i n s t r u m e n t s . In t he i n s t an t case the app l i can t s re l ied 
on Art ic le 26 of the I n t e r n a t i o n a l C o v e n a n t on Civil a n d Polit ical R igh t s . 
T h e C o u r t cons iders t h a t , a l t h o u g h it canno t e x a m i n e the i r compla in t 
u n d e r t h a t provision, an e x a m i n a t i o n u n d e r Art ic le 14 of t he Conven t i on 
would be a p p r o p r i a t e , s ince bo th provisions prohibi t d i s c r imina t ion . 

5 1 . However , whi le Art ic le 26 of the C o v e n a n t m a y be appl ied 
i n d e p e n d e n t l y a n d also g u a r a n t e e s t he equa l i ty of all pe r sons before the 
law, Art ic le 14 of t he Conven t i on may only be appl ied in conjunct ion wi th 
a n o t h e r Art ic le of t h e Conven t i on or of its Protocols . T h e C o u r t cons iders , 
however , t h a t t he se differences do not p reven t t he a p p l i c a n t s ' c o m p l a i n t s 
a l leg ing d i s c r imina t i on from be ing e x a m i n e d u n d e r Art ic le 14 of the 
Conven t i on t a k e n in conjunct ion wi th Art ic le 1 of Protocol No. 1. 

52. Art ic le 1 of Protocol No. 1 provides : 

"Every natura l or legal person is e n t i t l e d to the peaceful e n j o y m e n t of his posses s ions . 

N o one shall he depr ived of his p o s s e s s i o n s except in the publ ic in teres t and subject to 

the condi t ions provided for by law and by the g e n e r a l pr inc ip les of in ternat iona l law. 

T h e p r e c e d i n g provis ions shall not , however , in any way impair the right of a S ta te to 
enforce such laws as it d e e m s necessary to control the use o f proper ty in accordance w i th 
the g e n e r a l in teres t or to secure the p a y m e n t of t a x e s or o t h e r contr ibut ions or 
pena l t i e s ." 

53. Art ic le 14 of t he Conven t i on provides : 

"The e n j o y m e n t o f the r ights and f r e e d o m s set forth in [ the ] C o n v e n t i o n shal l be 
s e c u r e d wi thout d i s c r i m i n a t i o n on any g r o u n d such as sex , race, co lour , l a n g u a g e , 
re l ig ion, pol i t ical or o t h e r op in ion , na t iona l or social or ig in , a s soc ia t ion w i t h a na t iona l 
minori ty , property , birth or o t h e r s t a t u s . " 

54. It should be no t ed t h a t in the i r ini t ia l app l ica t ion the app l i can t s 
also compla ined u n d e r Ar t ic le 8 of the C o n v e n t i o n of an in f r ingemen t of 
the i r r ight to respec t for the i r h o m e , t h a t c o m p l a i n t be ing l inked to those 
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u n d e r Art ic le 1 of Protocol No . 1 a n d Art ic le 14 of the Conven t ion . 
However , on t he d a y of t he publ ic h e a r i n g they in fo rmed the C o u r t t ha t 
they no longer i n t e n d e d to p u r s u e t h a t compla in t . 

55. T h e C o u r t is t he re fo re not called upon to e x a m i n e t h a t p a r t of the 
app l ica t ion . 

1. Submissions oj the parties 

(a ) T h e G o v e r n m e n t 

56. T h e G o v e r n m e n t firstly ra ised a n object ion t h a t the compla in t s 
u n d e r Ar t ic le 1 of Pro tocol No. 1 a n d Ar t ic le 14 of t h e C o n v e n t i o n were 
incompa t ib l e ratione materiae wi th t he provis ions of t he Conven t i on . 

57. As to the applicabil i ty of Art icle 1 of Protocol No. 1, t he G o v e r n m e n t 
could see no reason for t h e C o u r t to d e p a r t f rom the h i t h e r t o se t t l ed case-
law of the Conven t ion ins t i tu t ions (see, in pa r t i cu l a r , Brezny v. Slovakia, 
no. 23131/93, Commis s ion decision of 4 M a r c h 1996, Decisions and 
Repor t s 85-B, p. 65; Malhous v. the Czech Republic (dec.) [ G C ] , no. 33071/96, 
E C H R 2000-XII; Brumdrescu v. Romania [ G C ] , no. 28342/95, E C H R 
1999-VT.I; a n d Zwierzyriski v. Poland, no. 34049/96, E C H R 2001-VI). T h e y 
as se r t ed tha t even t hough , p u r s u a n t to the Jud ic ia l Rehab i l i t a t ion Act 
(Law no. 119/1990), the app l i can t s ' convictions and the decisions to 
confiscate the i r p rope r ty h a d been q u a s h e d wi th re t rospec t ive effect, t he 
appl ican ts had never h a d a sufficiently tangible l eg i t ima te expec ta t ion of 
r e s t i tu t ion and had never ob ta ined the r ights associa ted wi th owner sh ip of 
t he p roper ty in issue since they had not been able to use or even dispose of 
it. T h e G o v e r n m e n t s u b m i t t e d tha t the app l i can t s ' owner sh ip had not been 
au tomat i ca l ly r e s to red by the Jud ic ia l Rehab i l i t a t ion Act , even in the form 
of an in te res t in r e m a i n d e r (nuda proprietas), and po in ted out t ha t the 
p roper ty in issue was still owned by the n a t u r a l persons who had acqui red 
it u n d e r t he c o m m u n i s t r e g i m e . T h e app l ican t s had not b e e n r e - e n t e r e d in 
t he land reg i s te r as the owners , and no a u t h o r i t y h a d ever t r e a t e d t h e m as 
such. 

58. T h e G o v e r n m e n t fu r the r po in ted out t h a t sect ion 23(2) of the 
Jud ic i a l Rehab i l i t a t i on Act provided t h a t a special law would be enac ted 
in o r d e r to lay down the " i m p l e m e n t i n g condi t ions for c la ims a r i s ing from 
q u a s h e d confiscat ion decis ions , and also t he m e t h o d of r ed re s s and the 
scope of such c la ims" , t he special law be ing the Ext ra judic ia l 
Rehab i l i t a t i on Act . T h e y a d d e d t h a t t h e w o r d i n g of sec t ion 23 of t h e 
Jud ic i a l Rehab i l i t a t i on Act was so vague a n d g e n e r a l t h a t no inferences 
could be d r a w n from it as to wha t r igh t s would resul t from the 
s u b s e q u e n t law, w h a t form they would t ake or w h a t the i r scope would be . 
C o n s e q u e n t l y , t hey a r g u e d , such an in tang ib le claim could not be 
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r e g a r d e d as a "possess ion" wi th in t h e m e a n i n g of Art ic le 1 of Protocol 
No . 1. T h e app l i can t s migh t , at bes t , have "che r i shed a hope" , bu t , see ing 
t h a t the legislat ion was unfavourab le to t h e m , they h a d not h a d a 
l eg i t ima te expec t a t ion t h a t t h a t hope migh t ac tua l ly be fulfilled by the i r 
having the i r fo rmer p rope r ty r e t u r n e d to t h e m . 

59. T h e G o v e r n m e n t accep ted t h a t a few isola ted j u d g m e n t s of the 
C o n s t i t u t i o n a l C o u r t m i g h t have given t h e impress ion t h a t o w n e r s h i p of 
former ly conf isca ted p r o p e r t y could be e n t e r e d in t he l and r eg i s t e r 
w i thou t following the p r o c e d u r e laid down in t he Ext ra jud ic ia l 
Rehab i l i t a t i on Act . In p rac t i ce , however , t h a t had not h a p p e n e d , b e c a u s e 
of t he o t h e r legal ru les tha t also h a d to be t a k e n in to accoun t . As a r e su l t , 
fo rmer owners who had recen t ly been r e h a b i l i t a t e d could only have the i r 
r ight of p rope r ty r e s to red if they satisfied the condi t ions set ou t in the 
Ext ra jud ic ia l Rehab i l i t a t i on Act . 

60. In t h e even tua l i ty of the C o u r t ' s ru l ing t h a t the app l i ca t ion was 
not inadmiss ib le , t he G o v e r n m e n t s t a t e d t h a t the in t e r f e rence wi th t he 
a p p l i c a n t s ' r ight h a d been in acco rdance wi th t h e publ ic i n t e r e s t a n d 
had not been mani fes t ly d i s p r o p o r t i o n a t e to the a im p u r s u e d by the 
legis la t ion on r e s t i t u t i on , n a m e l y to s t r ike a b a l an ce b e t w e e n t h e 
i n t e r e s t s of those who had suffered wrongs in the t o t a l i t a r i a n pas t , 
those w h o had acqu i r ed such p e r s o n s ' p rope r ty , often in good faith, 
and , lastly, t he S t a t e , which was in d a n g e r of r u n n i n g in to deb t by 
rectifying m i s t a k e s t h a t had occu r red in the pas t . T h e G o v e r n m e n t 
the re fo re a r g u e d , in the a l t e rna t i ve , t h a t a l t h o u g h the na t iona l i ty 
r e q u i r e m e n t , t o g e t h e r wi th any o t h e r condi t ions t h a t had to be 
satisfied before r e s t i t u t i on could t ake place, h a d m e a n t t h a t t h e 
app l i can t s had been depr ived of the i r p rope r ty , such condi t ions c a m e 
wi th in t h e m a r g i n of a p p r e c i a t i o n afforded to S t a t e s by Ar t ic le 1 of 
Protocol No. 1. 

6 1 . Wi th r e g a r d to Art ic le 14 of the Conven t ion , t he G o v e r n m e n t 
a r g u e d t h a t , as in Brezny, c i ted above, it was impossible to envisage t h a t 
provision be ing appl icable i n d e p e n d e n t l y of Ar t ic le 1 of Protocol No. 1. 
However , if t he C o u r t found tha t the app l ica t ion was c o m p a t i b l e ratione 
materiae wi th Art ic le 1 of Protocol No. 1, the G o v e r n m e n t cons ide red t h a t 
t he na t iona l i ty r e q u i r e m e n t in the Ext ra jud ic ia l Rehab i l i t a t i on Act was an 
objective r e q u i r e m e n t and a r ea sonab l e c r i t e r ion for d i s t i ngu i sh ing 
b e t w e e n r e s t i t u t i o n c l a i m a n t s , b e c a u s e t h e very concept of r e s t i t u t i o n 
e m b o d i e d the objective of m i t i g a t i n g the effects of ce r t a in wrongs 
c o m m i t t e d u n d e r t h e c o m m u n i s t r e g i m e a n d r e t u r n i n g p r o p e r t y t o those 
who could best look af ter it. As to Law no. 403/1990 on m i t i g a t i n g t he 
effects of c e r t a i n i n f r i n g e m e n t s of p r o p e r t y r igh ts , which did not con ta in 
a na t iona l i t y r e q u i r e m e n t , the G o v e r n m e n t m a i n t a i n e d tha t it h a d to be 
seen as a by-product of efforts to achieve economic t r a n s f o r m a t i o n and 
t h a t it had been very l imi ted in scope. 
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(b) T h e a p p l i c a n t s 

62. T h e app l i can t s d i s p u t e d t he G o v e r n m e n t ' s submiss ion t h a t the i r 
appl ica t ion was inadmiss ib le . As to w h e t h e r Art ic le 1 of Protocol No. 1 
was appl icab le , they m a i n t a i n e d t h a t once they had been r e h a b i l i t a t e d by 
the cour t s a n d the decis ions to confiscate t he i r p r o p e r t y had been q u a s h e d 
wi th re t rospec t ive effect, t he i r o w n e r s h i p had been r e s to red . In the i r 
submiss ion , the Ext ra jud ic ia l Rehab i l i t a t i on Act had been in t ended 
mere ly to lay down the p r o c e d u r e for recover ing wha t was de facto the i r 
p rope r ty , and had given t h e m a legal t i t le on t he basis of which the Czech 
cour t s h a d been r e q u i r e d to e n s u r e the u n h i n d e r e d en joyment of the i r 
r ight of p rope r ty . T h e y a r g u e d t h a t the confiscat ion decis ions h a d been 
dec la red null and void a n d t h a t t he S t a t e had u n d e r t a k e n , a m o n g s t o the r 
t h ings , to lay down the condi t ions for m a k i n g c la ims on t h a t basis a n d to 
p ro tec t the p rope r ty of r e h a b i l i t a t e d pe r sons from the defence of adverse 
possess ion. F u r t h e r m o r e , t h e C o n s t i t u t i o n a l C o u r t had held t h a t t he right 
confer red in such cases a m o u n t e d to an in t e re s t in r e m a i n d e r a n d t h a t the 
Ext ra jud ic ia l R e h a b i l i t a t i o n Act was c o n c e r n e d solely wi th the t r ans f e r of 
p r o p e r t y a n d not wi th the ques t ion of t i t le . 

63 . T h e app l i can t s cons ide red t he i r posi t ion to be s imi la r to t h a t of the 
app l i can t s inPressos Compania Naviera S.A. and Others v. Belgium ( j u d g m e n t of 
20 N o v e m b e r 1995, Ser ies A no . 332) , in which the C o u r t h a d held tha t 
c la ims for c o m p e n s a t i o n t h a t had come in to ex i s tence as soon as the 
d a m a g e h a d occur red " cons t i t u t ed an a s s e t " a n d the re fo re a m o u n t e d to a 
"possess ion" wi th in t he m e a n i n g of Ar t ic le 1 of Protocol No. 1 (p. 21 , § 31). 
T h e y a s s e r t e d tha t in its decis ion on the a b r o g a t i o n of t h e r e q u i r e m e n t of 
p e r m a n e n t r e s idence , the C o n s t i t u t i o n a l C o u r t h a d held t h a t valid legal 
c la ims h a d a r i sen from the r ehab i l i t a t i on decis ions t a k e n in 1990. In the 
even tua l i t y of t he C o u r t ' s ho ld ing t h a t they had not been en t i t l ed to the 
peaceful en joymen t of the possess ions in i s sue , the app l i can t s a r g u e d that 
they had a t least had a l eg i t ima te expec t a t i on , which had been even 
g r e a t e r t h a n t h a t of the app l i can t s in Pine Valley Developments Ltd and Others 
v. Ireland ( j u d g m e n t of 29 N o v e m b e r 1991, Ser ies A no. 222), in which the 
C o u r t had held t h a t t he l eg i t ima te e x p e c t a t i o n of be ing able to ca r ry out a 
p roposed d e v e l o p m e n t had to be r e g a r d e d , for the pu rposes of Art ic le 1 of 
Protocol No. 1, as a " c o m p o n e n t p a r t of t he p r o p e r t y in q u e s t i o n " (p . 23, 
§ 51) . In suppor t of t ha t a r g u m e n t , t he app l i can t s re l ied, inter alia, on the 
gene ra l pr inc ip les of i n t e r n a t i o n a l law e m b o d i e d in Art ic le 1 of Protocol 
No. 1, en t a i l i ng the obl iga t ion to pay c o m p e n s a t i o n to non-na t iona l s in 
cases of e x p r o p r i a t i o n (see Lithgow and Others v. the United Kingdom, 
j u d g m e n t of 8 J u l y 1986, Scr ies A no. 102, p. 49, § 11 7). 

64. C o n s e q u e n t l y , the app l i can t s s u b m i t t e d , t he Czech c o u r t s ' refusal 
t o s ecu re t o t h e m t h e exerc i se of t h e i r r i gh t of p r o p e r t y a m o u n t e d to a 
dep r iva t ion of t h a t r ight wi th in t h e m e a n i n g of t he C o n v e n t i o n . The 



GRATZINGER AND GRATZINGEROVA v. THE CZECH REPUBLIC DECISION 

app l i can t s a r g u e d tha t t he G o v e r n m e n t had been u n a b l e to just i fy t h a t 
i n t e r f e rence on any pub l ic - in te res t g r o u n d a n d t h a t t h e r e h a d not been 
any excep t iona l c i r c u m s t a n c e s capab le of jus t i fy ing the fai lure to award 
c o m p e n s a t i o n . T h e y aga in rel ied on Lithgow and Others, c i ted above, 
in which the C o u r t h a d held: " [ T j h e r c may well be good g r o u n d s 
for d r a w i n g a d i s t inc t ion b e t w e e n na t iona l s a n d non -na t i ona l s a s far as 
c o m p e n s a t i o n is conce rned . T o begin wi th , non -na t iona l s a r e m o r e 
vu lne rab l e to d o m e s t i c legis la t ion: unl ike na t iona l s , t hey will genera l ly 
have played no p a r t in t he e lect ion or de s igna t i on of its a u t h o r s nor have 
b e e n consu l t ed on its adop t ion . Secondly, a l t h o u g h a t a k i n g of p rope r ty 
m u s t always be effected in the publ ic i n t e re s t , different cons ide ra t ions 
may apply to na t iona l s a n d non-na t iona l s a n d t h e r e m a y well be 
l eg i t ima te r ea son for r e q u i r i n g na t iona l s to b e a r a g r e a t e r b u r d e n in the 
publ ic in t e re s t t h a n n o n - n a t i o n a l s " (pp. 48-49, § 116). 

65. T h e app l i can t s m a i n t a i n e d t h a t the i r case was to be d i s t i ngu i shed 
from Brezny, in t h a t , as they were not na t iona l s of t he S t a t e t h a t had 
infr inged t he i r r igh t s (unl ike t he Brezny b r o t h e r s ) , t he i r r ight of 
p rope r ty qual if ied for m o r e extens ive p ro t ec t i on t h a n t h a t of na t iona l s . 
F u r t h e r m o r e , t he i r l eg i t ima t e e x p e c t a t i o n h a d b e e n fortified by t h e 
posi t ion of the C o n s t i t u t i o n a l C o u r t , which had u p h e l d t i t le in a n u m b e r 
of s imi la r cases . T h e y consequen t ly did not rely on the r igh t to r e s t i t u t ion , 
which was not g u a r a n t e e d by the C o n v e n t i o n , bu t sought p ro tec t ion of 
the i r r ight of p r o p e r t y over the i r possess ions . 

66. T h e app l i can t s also a r g u e d t h a t Art ic le 14 of t he Conven t i on was 
appl icable . In the i r submiss ion , if t he Czech Republ ic had dec ided to 
enab le r e h a b i l i t a t e d pe r sons to recover the i r fo rmer possess ions , it could 
not deny t h a t possibili ty to non-na t iona l s , in the l ight of the C o u r t ' s case-
law (see Darby v. Sweden, j u d g m e n t of 23 O c t o b e r 1990, Ser ies A no. 187, 
p. 13, § 34, and Gaygusuz v. Austria, j u d g m e n t of 16 S e p t e m b e r 1996, Reports 
of Judgments and Decisions 1996-IV, p. 1142, §§ 40-41) . S u b m i t t i n g t h a t t h e i r 
posi t ion was t he s a m e as t h a t of M r Gaygusuz in the case c i ted above, the 
app l i can t s cons ide red t h a t t hey were in a s imi la r posi t ion to C z e c h 
na t iona l s as r e g a r d s the r e s t i t u t i on of the i r p r o p e r t y a n d the en joyment 
of the i r r ight of p rope r ty . In t he i r opin ion , t h e r e was no r ea sonab l e 
jus t i f ica t ion for deny ing fore igners t he r ight to t he peaceful en joyment of 
the i r possess ions . H a v i n g r e g a r d to t he na t iona l i ty r e q u i r e m e n t in the 
Ext ra judic ia l Rehab i l i t a t i on Act a n d to na t iona l legis lat ion on the 
acquis i t ion of Czech na t iona l i ty , the app l i can t s s u b m i t t e d t h a t 
r e s t i t u t i on of p r o p e r t y was r e s t r i c t e d to people who had always been 
Czech na t iona l s a n d was not avai lable to a specific g r o u p of r e h a b i l i t a t e d 
pe r sons , n a m e l y those who had not a c q u i r e d C z e c h na t iona l i ty a n d those 
who had acqu i r ed it only af ter the dead l i ne for m a k i n g r e s t i t u t i on c la ims 
had passed , for e x a m p l e u n d e r t h e I l legal i ty of t he C o m m u n i s t R e g i m e 
Act (Law no. 193/1999). 
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67. T h e app l i can t s cons ide red t h a t the C o u r t should r each the s ame 
conclusion as t he U n i t e d N a t i o n s H u m a n Righ t s C o m m i t t e e , which had 
found in several of its opinions t h a t t he r e q u i r e m e n t of Czech na t iona l i ty 
for pe r sons m a k i n g r e s t i t u t i o n c la ims was u n r e a s o n a b l e a n d t h a t t he 
den ia l , on the g round of na t ional i ty , of r e s t i t u t ion or pecuniary-
c o m p e n s a t i o n a m o u n t e d to a violat ion of Art ic le 26 of t h e I n t e r n a t i o n a l 
C o v e n a n t on Civil a n d Poli t ical R igh t s . 

2. The Court's assessment 

68. T h e C o u r t cons iders t h a t it mus t first d e t e r m i n e w h e t h e r Article 1 
of Protocol No. 1 is appl icab le in the in s t an t case , as Ar t ic le 14 of the 
C o n v e n t i o n c o m p l e m e n t s t h e o t h e r subs t an t ive provis ions of the 
Conven t i on and its Protocols . It has no i n d e p e n d e n t ex is tence since it has 
effect solely in re la t ion to t h e en joymen t of t he r igh t s a n d f reedoms 
sa fegua rded by the C o n v e n t i o n ; t h e r e can be no room for its appl ica t ion 
unless the facts in issue fall wi th in t he a m b i t of one or m o r e of i ts 
provisions (see, a m o n g o t h e r a u t h o r i t i e s , Karlheinz Schmidt v. Germany, 
j u d g m e n t of 18 J u l y 1994, Ser ies A no. 291-B, p. 32, § 22, and Gaygusuz, 
ci ted above, p . 1 141, § 36). 

69. In this connec t ion , t he C o u r t poin ts ou t t h a t t he Conven t ion 
ins t i tu t ions have cons i s t en t ly he ld t h a t "possess ions" wi th in the m e a n i n g 
of Art ic le 1 of Pro tocol No. 1 can be e i t he r "ex i s t ing possess ions" (see Van 
der Mussele v. Belgium, j u d g m e n t of 23 N o v e m b e r 1983, Ser ies A no. 70, p . 23 , 
§ 48; Brezny, c i ted above; a n d Malhous, c i ted above) or asse t s , inc luding 
c la ims , in respec t of which an app l ican t can a r g u e t h a t he h a s a t least a 
" l eg i t ima te e x p e c t a t i o n " t h a t they will be real ised (see , for e x a m p l e , 
Pressos Compania Naviera S.A. and Others, c i ted above, a n d Ouzounis and 
Others v. Greece, no . 49144/99 , § 24, 18 April 2002) . O n the o t h e r h a n d , the 
hope t h a t a long-ex t ingu i shed p rope r ty r ight m a y be revived c a n n o t be 
r e g a r d e d as a "possess ion" wi th in the m e a n i n g of Art ic le 1 of Protocol 
No . 1; nor can a condi t iona l c la im which has lapsed as a resul t of the 
fai lure to fulfil t he condi t ion . 

70. In the in s t an t case the app l i can t s did not dec ide to b r i n g a court 
ac t ion for r e s t i t u t i o n unt i l 1995, af ter t h e C o n s t i t u t i o n a l C o u r t had 
a b r o g a t e d t he r e q u i r e m e n t of p e r m a n e n t res idence laid clown in the 
Ext ra judic ia l Rehab i l i t a t i on Act . T h e y were a w a r e t h a t t hey did not 
satisfy the Czech na t i ona l i t y r e q u i r e m e n t , which still appl ied ; in the i r 
submiss ion , it was a t t h a t m o m e n t t h a t they rea l i sed tha t they were 
be ing d i s c r i m i n a t e d a g a i n s t . 

71 . T h e ac t ion the re fo re did not concern "ex i s t ing possess ions" and 
t h e app l i can t s did not have t he s t a t u s of owne r s bu t w e r e mere ly 
c l a i m a n t s , like t he app l i can t s in Brezny, c i ted above. In sp i te of the i r 
jud ic ia l r ehab i l i t a t i on in 1990, t h e i r fo rmer p rope r ty was still in the 
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possession of n a t u r a l pe r sons who had acqu i r ed it u n d e r t he c o m m u n i s t 
r e g i m e a n d who h a d b e e n e n t e r e d in t he l and reg i s te r as the owners . T h e 
app l i can t s the re fo re con t i nued to be depr ived of the i r r ight of p rope r ty . 

72. As to w h e t h e r the app l i can t s h a d a t least a " l e g i t i m a t e 
e x p e c t a t i o n " t h a t a c u r r e n t , enforceable c la im would be d e t e r m i n e d in 
the i r favour, the C o u r t no tes t h a t , at the t ime w h e n they b r o u g h t t he i r 
ac t ion for r e s t i t u t i on , t he Ext ra jud ic ia l Rehab i l i t a t ion Act provided t h a t 
only those r e h a b i l i t a t e d by the cou r t s who had Czech na t iona l i ty w e r e 
en t i t l ed to m a k e r e s t i t u t ion c l a ims . See ing t h a t t he a p p l i c a n t s w e r e not 
en t i t l ed e i t h e r to the r e t u r n of t he p r o p e r t y or to c o m p e n s a t i o n in lieu 
a n d t h a t t h e Ext ra jud ic ia l R e h a b i l i t a t i o n Act d id not afford t h e m a n y 
possibil i ty of r e g a i n i n g the i r fo rmer ownersh ip , the only c h a n c e of t he 
a p p l i c a n t s ' c la im succeed ing lay in hav ing the legal provis ion t h a t 
imposed the na t iona l i ty r e q u i r e m e n t set as ide on t h e g r o u n d of 
uncons t i tu t iona l i ty . 

73. However , the belief t ha t t he law t h e n in force would be c h a n g e d to 
the app l i c an t s ' a d v a n t a g e c a n n o t be r e g a r d e d as a form of l eg i t ima t e 
expec t a t i on for the pu rposes of Art ic le 1 of Protocol No. 1. T h e C o u r t 
cons iders t h a t t h e r e is a difference b e t w e e n a m e r e hope of r e s t i t u t i o n , 
however u n d e r s t a n d a b l e tha t hope may be, a n d a l eg i t ima t e e x p e c t a t i o n , 
which m u s t be of a n a t u r e m o r e conc re t e t h a n a m e r e hope a n d be based 
on a legal provision or a legal act such as a judicial decis ion (see Presses 
Compania Naviera S.A. and Others, c i ted above, p . 2 1 , § 31) . 

74. T h e C o u r t accordingly concludes t h a t t he appl ican ts have not 
shown t h a t they h a d a claim which was sufficiently es tabl i shed to be 
enforceable , a n d they therefore cannot a r g u e tha t they had a "possess ion" 
within the m e a n i n g of Art icle 1 of Protocol No. 1. Consequen t ly , n e i t h e r the 
j u d g m e n t s of the na t iona l cour ts nor the appl ica t ion of the Extra judic ia l 
Rehab i l i t a t ion Act in the i r case a m o u n t e d to in te r fe rence wi th the 
peaceful enjoyment of the i r possessions, a n d the facts of t he case do not 
fall wi th in the ambi t of Article 1 of Protocol No. 1. 

75. It follows t h a t t he c o m p l a i n t u n d e r Art ic le 1 of Protocol No. 1 is 
i ncompa t ib l e ratione materiae wi th t he provis ions of t he C o n v e n t i o n wi th in 
the m e a n i n g of Art ic le 35 § 3 and m u s t be re jec ted in acco rdance wi th 
Ar t ic le 35 § 4. 

76. H a v i n g r e g a r d to the fact t h a t Art ic le 14 of the Conven t i on is not 
a u t o n o m o u s a n d to t he conclusion tha t Art ic le 1 of Protocol No. 1 is not 
appl icab le , the C o u r t considers t h a t Ar t ic le 14 canno t apply in t h e in s t an t 
case . 

77. It follows t h a t t he compla in t u n d e r Art ic le 1 of Protocol No . 1 t a k e n 
in conjunct ion wi th Art ic le 14 is i ncompa t ib l e ratione materiae wi th t he 
provis ions of the C o n v e n t i o n wi th in t h e m e a n i n g of Ar t ic le 35 § 3 a n d 
mus t be re jected in accordance wi th Ar t ic le 35 § 4. 
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B . A r t i c l e 6 § 1 o f t h e C o n v e n t i o n 

78. T h e app l i can t s also compla ined t h a t t he C o n s t i t u t i o n a l C o u r t had 
infr inged the i r r ight to a fair and public h e a r i n g as g u a r a n t e e d by Art icle 6 
§ 1 of the C o n v e n t i o n , the re levan t pa r t of which provides: 

"In the d e t e r m i n a t i o n of his civil r ights and ob l iga t ions everyone is e n t i t l e d to a 

fair and publ ic h e a r i n g ... by (a] ... tr ibunal ..." 

1. Submissions of the parties 

(a ) T h e G o v e r n m e n t 

79. T h e G o v e r n m e n t s u b m i t t e d t h a t this compla in t was mani fes t ly ill-
founded. T h e y po in ted out t h a t , by v i r tue of t he C o n s t i t u t i o n a l C o u r t Act 
(Law no. 182/1993), the r e p o r t i n g j u d g e ' s t ask was to p r e p a r e cases for 
e x a m i n a t i o n by a bench of j u d g e s or t he full cour t , unless t h e r e were 
g r o u n d s for d i smiss ing the cons t i t u t iona l a p p e a l . T o t h a t end , the 
r e p o r t i n g j u d g e had first to cons ider w h e t h e r the appl ica t ion was 
jus t i f ied ; in t h e a p p l i c a n t s ' case he had held t h a t t he app l ica t ion was ill-
founded. T h e G o v e r n m e n t re fe r red in t h a t connec t ion to the Conven t i on 
in s t i t u t i ons ' case- law to t h e effect t h a t S t a t e s w e r e en t i t l ed to m a k e such 
p rocedu ra l a r r a n g e m e n t s as they cons ide red a p p r o p r i a t e for appea l s to 
the i r s u p r e m e jud ic ia l bodies , a n d to d e t e r m i n e t he e x t e n t of the 
supervisory powers confer red on those bodies . 

( b ) T h e a p p l i c a n t s 

80. T h e app l i can t s a r g u e d t h a t the fact t h a t t he r e p o r t i n g judge had 
d ismissed t he i r cons t i tu t iona l appea l w i thou t ho ld ing a public h e a r i n g 
c o n t r a v e n e d the pr inc ip les of a fair t r ia l as g u a r a n t e e d by Art ic le 6 § 1 of 
the Conven t ion . T h e y po in ted out t h a t an appl ica t ion ident ica l to their 
cons t i t u t i ona l a p p e a l had s u b s e q u e n t l y b e e n lodged by m e m b e r s of t he 
Czech p a r l i a m e n t and had been e x a m i n e d on the m e r i t s . 

2. The Courts assessment 

8 1 . T h e C o u r t r e i t e r a t e s t h a t t he ho ld ing of cour t hea r ings in 
public cons t i t u t e s a f u n d a m e n t a l pr inciple e n s h r i n e d in Ar t ic le 6 § 1 of 
t h e C o n v e n t i o n . T h i s publ ic c h a r a c t e r p r o t e c t s l i t igan t s a g a i n s t t he 
a d m i n i s t r a t i o n of just ice in secre t wi th no public scrut iny; it is also one of 
t he m e a n s w h e r e b y conf idence in t h e cou r t s can be m a i n t a i n e d . By 
r e n d e r i n g the a d m i n i s t r a t i o n of j u s t i c e t r a n s p a r e n t , publici ty c o n t r i b u t e s 
to the a c h i e v e m e n t of t h e a im of Ar t ic le 6 § 1, n a m e l y a fair t r i a l , the 
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g u a r a n t e e of wh ich is one of t he f u n d a m e n t a l p r inc ip les of any d e m o c r a t i c 
society, w i th in t he m e a n i n g of t he Conven t i on (see, for e x a m p l e , Diennet 
v. France, j u d g m e n t of 26 S e p t e m b e r 1995, Ser ies A no. 325-A, pp . 14-15, 
§ 33, and Malhous v. the Czech Republic [ G C ] , no. 33071/96, § 55 , 
12 J u l y 2001) . T h e C o u r t ' s task is, above all, to a sce r t a in w h e t h e r t he 
special f ea tu re s of t h e d o m e s t i c p roceed ings viewed as a whole just i fy a 
d e p a r t u r e from the pr inciple t h a t t h e r e should be a publ ic h e a r i n g (see , 
a m o n g o t h e r a u t h o r i t i e s , Helmers v. Sweden, j u d g m e n t of 29 O c t o b e r 1991, 
Ser ies A no. 212-A, p. 15, § § 3 1 - 3 2 ) . 

82. In the in s t an t case t he C o u r t notes t h a t publ ic hea r ings were held 
at first i n s t ance a n d on a p p e a l a t which the fac tua l a n d legal issues of t he 
app l i c an t s ' case were e x a m i n e d . Admi t t ed ly , t he p roceed ings in t he 
C o n s t i t u t i o n a l C o u r t were c o n d u c t e d w i t h o u t a publ ic h e a r i n g . However , 
since those p roceed ings were l imi ted to a n e x a m i n a t i o n of cons t i t u t i ona l 
issues, t hey en t a i l ed an a s s e s s m e n t not of po in t s of fact but of poin ts of 
law. T h e C o u r t accordingly cons iders t h a t the fact t h a t no publ ic h e a r i n g 
was held in t he p roceed ings in the C o n s t i t u t i o n a l C o u r t was sufficiently 
c o m p e n s a t e d by t h e publ ic h e a r i n g s held a t t h e decisive s t age of 
t he p roceed ings , w h e n the m e r i t s of the a p p l i c a n t s ' r e s t i t u t i o n c la ims 
were d e t e r m i n e d (see Constantinescu v. Romania, no. 28871/95 , § 53 , 
E C H R 2000-VIII) . 

83 . It is t rue tha t the a p p l i c a n t s ' cons t i t u t i ona l appea l s were 
cons ide red by the r e p o r t i n g judge a n d not by a bench of t h e 
C o n s t i t u t i o n a l C o u r t . In th is connec t ion , it should be r e i t e r a t e d t h a t t he 
na t iona l a u t h o r i t i e s m u s t a lso have r e g a r d to t he d e m a n d s of efficiency 
and economy, which would be h a m p e r e d if hea r i ngs were sys temat ica l ly 
held in p roceed ings of this kind (see, a m o n g o t h e r a u t h o r i t i e s , Schuler-
Zgraggen v. Switzerland, j u d g m e n t of 24 J u n e 1993, Ser ies A no. 263 , 
pp . 19-20, § 58 in fine, a n d Hesse-Anger and Anger v. Germany ( d e c ) , 
no. 45835/99, E C H R 2001-VI) . 

84. W i t h r ega rd to the a p p l i c a n t s ' submiss ions conce rn ing the fa i rness 
of t he p roceed ings as g u a r a n t e e d by Art ic le 6 § 1 of the C o n v e n t i o n , t he 
C o u r t finds no a p p e a r a n c e of a violat ion of the r igh t s a n d f reedoms 
e n s h r i n e d in t he C o n v e n t i o n or i ts Protocols . In pa r t i cu l a r , while Art ic le 6 
of t h e C o n v e n t i o n g u a r a n t e e s t h e r igh t to a fair hea r i ng , it does not lay 
down any ru les on t he admiss ib i l i ty of evidence or t he way it should be 
assessed , which a r e the re fo re p r imar i ly m a t t e r s for r egu l a t i on by 
na t iona l law a n d the na t i ona l cour t s (see Schenk v. Switzerland, j u d g m e n t 
of 12 J u l y 1988, Ser ies A no. 140, p . 29, §§ 45-46, a n d Garcia Ruiz v. Spain 
[ G C ] , no. 30544/96, § 28, E C H R 1999-1). 

85. H a v i n g r e g a r d to those c i r c u m s t a n c e s , the C o u r t cons iders t h a t 
t h e a p p l i c a n t s ' submiss ions d o not con t a in any a l l ega t ions capab le 
of giving rise to a finding of a violat ion of Ar t ic le 6 § 1 of the C o n 
ven t ion . 
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86. It follows tha t this pa r t of t he appl ica t ion is mani fes t ly il l-founded 
a n d m u s t be re jec ted in acco rdance wi th Art ic le 35 §§ 3 and 4 of the 
Conven t i on . 

For t he se r easons , the C o u r t , by a major i ty , 

Declares the app l ica t ion inadmiss ib le . 
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SOMMAIRE1 

Double degré de juridiction - juridiction de première instance ne revêtant 
pas la qualité d'un tribunal au regard du droit interne 

Article 2 du Protocole n" 7 

Double degré de juridiction en matière pénale - Juridiction de première instance ne revêtant (>as 

la qualité d'un tribunal au regard du droit interne - Autonomie de la notion de «tribunal» -

Conseil des marchés financiers - Organe de pleine juridiction - Contrôle de pleine juridiction 

exercé par le Conseil d'Etal 

* 

La Commission des opérations de bourse saisit le Conseil des marchés financiers 
(CMF) en vue de l'ouverture d'une procédure disciplinaire à l'encontre du 
requérant. Le CMF, statuant en formation disciplinaire, décida de lui retirer sa 
carte professionnelle pour une durée de six mois et prononça à son encontre une 
sanction pécuniaire de 5 millions de francs français. Le requérant forma un 
recours de pleine juridiction devant le Conseil d'Etat en demandant , d'une part, 
l 'annulation de la décision litigieuse et, d 'autre part, le sursis à son exécution. Le 
Conseil d'Etat rejeta le recours du requérant. Le Conseil d'Etat estima que dès 
lors que la décision du CMF pouvait faire l'objet d'un recours de plein 
contentieux devant lui, la circonstance que la procédure suivie devant le CMF ne 
serait pas en tous points conforme aux prescriptions de l'article 6 n'était pas de 
nature à entraîner dans tous les cas une méconnaissance du droit à un procès 
équitable. Le Conseil d'Etat ajouta que le CMF siégeant en formation 
disciplinaire n'était pas une juridiction au regard du droit interne. Le requérant 
estime qu'il a été privé du droit à un double degré de juridiction, puisqu'il a été 
jugé par un organe qui, scion le Conseil d'Etat, n'est pas une juridiction. 

Article 2 du Protocole n" 7 : l'article 8 du décret n" 96-872 du 3 octobre 1996 relatif 
aux formations disciplinaires du CMF prévoit un recours de pleine juridiction 
devant le Conseil d'Etat. En conséquence, pas plus l'article 2 du Protocole n" 7 
que l'article 6 § 1 de la Convention n'ont été violés. En effet, quelle que soit la 
qualification qui lui est donnée en droit interne, le CMF, selon les critères de la 
jurisprudence de la Cour et la notion autonome qu'elle a d'un «tribunal» au sens 
de l'article 6 § 1, doit être regardé comme un «tribunal» au sens de ces 
dispositions. Un «tribunal» au sens de l'article 6 de la Convention l'est aussi au 
sens de l'article 2 du Protocole n" 7. Le contrôle exercé par le Conseil d'Etat sur les 
décisions du CMF est un contrôle de pleine juridiction, si bien qu'en se livrant à ce 

1. R é d i g é par le gref fe , il ne lie pas la C o u r . 
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conlrôle le Conseil d'Etat est lui aussi un «organe judiciaire de pleine juridiction », 
c'est-à-dire un «tribunal». Dès lors, le requérant a eu droit à un double degré de 
juridiction en matière pénale: défaut manifeste de fondement. 

J u r i s p r u d e n c e ci tée p a r la Cour 

Sramek c. Autriche, arrêt du 22 octobre 1984, série A n° 84 

Hauser c. Autriche, n" 26808/95, décision de la Commission du 16 janvier 1996, 
Décisions et rapports 84-B 
Diennet c. France, arrêt du 26 septembre 1995, série A n" 325-A 
Haserc. Suisse (déc.), n° 33050/96, 27 avril 2000 
Krombach c. France, n" 29731/96, CEDH 2001-11 
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(...) 

E N F A I T 

Le r e q u é r a n t , M. J e a n - L o u i s Didier , est un r e s so r t i s san t français né 

en 1962 et r é s idan t à Neui l ly-sur-Seine . Il est r e p r é s e n t é d e v a n t la C o u r 

pa r M' C. B r e m o n d , avocat à Par i s . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits d e la c ause , tels qu ' i l s ont é t é exposés pa r le r e q u é r a n t , 

peuven t se r é s u m e r c o m m e sui t . 

Le r e q u é r a n t est r e sponsab le du d é p a r t e m e n t d ' a r b i t r a g e de la société 

D y n a b o u r s e S.A. ainsi q u e des o p é r a t i o n s de la SNC Dynabour se 

A r b i t r a g e , d é t e n u e à plus de 77 % p a r D y n a b o u r s e S.A. 

A la l u m i è r e d ' u n r a p p o r t d ' e n q u ê t e é tab l i p a r ses i n s p e c t e u r s , la 

C o m m i s s i o n des o p é r a t i o n s de bourse ( C O B ) saisit le Conse i l des 

m a r c h é s f inanciers (CMF) en vue de l ' ouve r tu r e d ' u n e p r o c é d u r e 

d isc ip l ina i re à l ' encon t re du r e q u é r a n t . 

Le 1 e r juil let 1998, le p r é s iden t du C M F notifia à l ' in té ressé les griefs 

r e t e n u s con t r e lui. 

Le 27 j a n v i e r 1999, le C M F , s t a t u a n t en fo rma t ion d isc ip l ina i re , décida 

de r e t i r e r au r e q u é r a n t sa ca r t e profess ionnel le p o u r une pé r iode de 

six mois et lui infligea u n e sanc t ion pécun ia i r e d e 5 mil l ions de francs 

français . 

Le 30 avril 1999, le r e q u é r a n t forma d e v a n t le Conse i l d 'E t a t un recours 

de ple ine j u r id i c t i on t e n d a n t à o b t e n i r l ' annu la t i on de la décision 

l i t igieuse et le surs is à son exécu t ion . 

Le 3 d é c e m b r e 1999, le Conse i l d ' E t a t r e j e t a le r ecour s du r e q u é r a n t , 

cons idé ran t n o t a m m e n t q u e lorsqu ' i l est saisi d ' a g i s s e m e n t s pouvant 

d o n n e r lieu à des sanc t ions d isc ip l ina i res , «le Consei l des m a r c h é s 

f inanciers doi t ê t r e r e g a r d é c o m m e déc idan t du b ien-fondé d ' accusa t ions 

en m a t i è r e péna le au sens des s t ipu la t ions p réc i t ées de la Conven t ion 

e u r o p é e n n e de s a u v e g a r d e des d ro i t s de l ' h o m m e et des l iber tés 

f o n d a m e n t a l e s ». 

Le Consei l d 'E t a t a j o u t a : 

«( . . . ) c o m p t e l e n u du fait q u e sa déc i s ion peut faire l'objet d'un recours d e p le in 

c o n t e n t i e u x devant le Conse i l d'Etat , la c i rcons tance q u e la procédure suivie devant le 

Conse i l d e s m a r c h é s financiers ne serait pas en tous po ints c o n f o r m e aux prescr ipt ions 

d e l 'article 6-1 préc i té n'est pas d e nature à e n t r a î n e r d a n s tous les cas une 

m é c o n n a i s s a n c e du droit à un procès é q u i t a b l e . 

(...) c e p e n d a n t - et alors m ê m e q u e le C o n s e i l d e s m a r c h é s financiers s i é g e a n t e n 

format ion d isc ip l ina ire n'est pas une jur id ic t ion au regard du droit in terne - le m o y e n 

tiré de ce qu'il aurait s ta tué dans d e s cond i t i ons qui ne re spec tera i en t pas le principe 
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d' impart ia l i té rappelé à l'article 6-1 préc i té p e u t , eu égard à la nature , à la c o m p o s i t i o n 

et a u x a t t r i b u t i o n s d e ce t o r g a n i s m e , ê tre u t i l e m e n t invoqué à l 'appui d 'un recours 

formé devant le C o n s e i l d'Etat à l ' encontre de sa déc i s ion . 

(...) le rapporteur , qui n'est pas à l 'origine de la sa i s ine , ne part ic ipe pas à la 

formula t ion d e s gr ie f s ; (...) il n'a pas le pouvoir de c lasser l'affaire o u , au contra ire , 

d'é largir le cadre de la s a i s i n e ; (...) les pouvoirs d ' inves t igat ion dont il est invest i pour 

véri f ier la p e r t i n e n c e d e s gr ie f s et d e s o b s e r v a t i o n s d e la p e r s o n n e poursu iv ie n e 

l 'habi l i tent pas à l'aire des perqui s i t ions , des sa i s i e s ni à procéder à tou te a u t r e m e s u r e 

de c o n t r a i n t e au cours de l ' ins truct ion; (...) e n l ' e spèce , (...) il n'est pas é tabl i , ni m ê m e 

a l l é g u é , qu'i l aurait , d a n s l 'exercice d e s e s fonct ions d e rapporteur , e x c é d é les pouvoirs 

qui lui ont é t é c o n f é r é s par les d i spos i t ions r a p p e l é e s c i -dessus , et qui ne di f férent pas de 

c e u x q u e la format ion disc ip l inaire co l lég ia le du Conse i l des m a r c h é s financiers aurait 

e l l e - m ê m e pu e x e r c e r ; (...) dès lors, il n'est ré su l t é de sa part ic ipat ion aux d é b a t s et au 

vo te à l ' issue d e s q u e l s il a é té déc idé d' inf l iger une sanct ion à M. D id ier a u c u n e 

m é c o n n a i s s a n c e du principe d ' impart ia l i t é rappe lé à l 'article 6-1 de la C o n v e n t i o n 

e u r o p é e n n e de s a u v e g a r d e des Dro i t s de l ' H o m m e et d e s Libertés f o n d a m e n t a l e s . » 

B. Le d r o i t i n t e r n e p e r t i n e n t 

Les d ispos i t ions p e r t i n e n t e s du déc re t n" 96-872 du 3 oc tobre 1996 

re la t i f aux fo rmat ions d isc ip l ina i res d u Consei l des m a r c h é s f inanciers 

sont ainsi l ibellées : 

(...) 

A r t i c l e 8 

« La d é c i s i o n e s t not i f iée à l ' intéressé et au c o m m i s s a i r e du G o u v e r n e m e n t par l e t tre 

r e c o m m a n d é e avec d e m a n d e d'avis de récept ion . Le conse i l en in forme , s'il y a l i eu , 

l 'auteur d e la sa i s ine . Les p e r s o n n e s s a n c t i o n n é e s et le min i s t re chargé de l ' é conomie 

et d e s finances d i s p o s e n t d'un d é l a i de d e u x mois pour saisir le C o n s e i l d'Etat d'un 

recours de p le ine j u r i d i c t i o n ; ce dé la i court pour le min i s t re à c o m p t e r de la 

not i f icat ion fa i te au c o m m i s s a i r e du G o u v e r n e m e n t . (...) » 

(...) 

G R I E F S 

1. Le r e q u é r a n t cons idère tout d ' abo rd q u ' e n ra ison d e la g rav i t é de la 

sanc t ion qu i lui a é t é infligée, il a u r a i t d û ê t r e j u g é en p r e m i è r e in s t ance 

pa r un vra i « t r i b u n a l » a u sens de l 'ar t icle 6 § 1, ce q u e le C M F n 'es t pas 

selon le Conse i l d 'E t a t . Le doub le d e g r é de j u r id i c t i on , au sens de l 'ar t ic le 2 

du Protocole n" 7, l ' imposera i t é g a l e m e n t . 

(...) 

E N D R O I T 

(...) 

3. Le r e q u é r a n t se p la in t de n ' avo i r pu bénéf ic ier de d e u x d e g r é s d e 

ju r id i c t ion a lors qu' i l faisait l 'objet d ' u n e accusa t ion re levan t de la 
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m a t i è r e péna le , en violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n et de 

l 'ar t icle 2 du Protocole n" 7, lequel d i s p o s e : 

« 1. Tonto p e r s o n n e d é c l a r é e coupab le d'une infract ion p é n a l e par un tr ibunal a le 

droit d e Taire e x a m i n e r par une juridict ion s u p é r i e u r e la d é c l a r a t i o n de culpabi l i té ou la 

c o n d a m n a t i o n . L'exercice de ce droit , y compr i s les mot i fs pour l e s q u e l s il peut ê tre 

e x e r c é , sont régis par la loi. 

2. C e droit peut Taire l'objet d ' e x c e p t i o n s pour d e s infract ions m i n e u r e s te l les 

qu 'e l l e s sont déf in ies par la loi ou lorsque l ' intéressé a é té jugé e n p r e m i è r e ins tance 

par la plus h a u t e jur id ic t ion ou a été déc laré coupab le et c o n d a m n é à la sui te d'un 

recours c o n t r e son a c q u i t t e m e n t . » 

La C o u r r appe l l e q u e les E t a t s c o n t r a c t a n t s d i sposen t en pr inc ipe d 'un 

large pouvoir d ' app réc i a t ion p o u r déc ide r des m o d a l i t é s d 'exerc ice du 

dro i t p révu pa r l 'ar t icle 2 du Pro tocole n" 7. Toutefo is , les l imi ta t ions 

a p p o r t é e s pa r les légis la t ions i n t e r n e s au dro i t de recours m e n t i o n n é par 

c e t t e d ispos i t ion doivent , pa r ana log ie avec le droi t d 'accès au t r ibuna l 

consac ré pa r l 'ar t icle 6 § 1 d e la C o n v e n t i o n , poursu iv re un but l ég i t ime 

et ne pas p o r t e r a t t e i n t e à la subs t ance m ê m e de ce dro i t (voir, mutalis 

mutandis, la décis ion Haser c. Suisse, n" 33050/96, 27 avril 2000, et l ' a r rê t 

Krombach c. France, n" 29731/96, § 96, C E D H 2001-11). 

La C o u r relève que l 'art icle 8 du déc re t n" 96-872 du 3 octobre 1996 relatif 

aux format ions discipl inaires du C M F prévoit un recours de pleine ju r i 

diction devant le Consei l d 'E ta t . La C o u r en dédui t q u e l 'article 2 du 

Protocole n" 7 n ' a pas davan tage été violé que l 'article 6 § 1 de la Conven

tion. La C o u r cons idère en effet que , quel le q u e soit la qualif ication qu i lui 

est donnée en droit i n t e rne , le Consei l des ma rchés f inanciers , selon les 

c r i tè res de sa ju r i sprudence et la not ion a u t o n o m e qu 'e l le a d 'un « t r ibunal » 

au sens de l 'article 6 § 1 de la Convent ion , doit ê t r e r ega rdé c o m m e un 

« t r ibuna l » au sens de ces disposi t ions (voir, par exemple , Sramek c. Autriche, 

a r rê t du 22 octobre 1984, série A n " 84, p. 17, § 36). Elle observe en ou t r e q u ' u n 

« t r i b u n a l » au sens de l 'article 6 l'est é g a l e m e n t au sens de l 'article 2 du 

Protocole n" 7 (Hauser c. Autriche, n" 26808/95, décision de la Commis s ion du 

16janvier 1996, Décisions et r appor t s 84-B, p. 164). La C o u r note enfin q u e le 

cont rô le exercé par le Consei l d 'E t a t sur les décisions du C M F est un contrôle 

de pleine juridiction, si bien que dans ce cadre le Consei l d 'E ta t est lui aussi 

un « o rgane jud ic ia i re d e pleine juridict ion », c 'est-à-dire un « t r ibuna l » (voir, 

a contrario, Diennet c.France, a r r ê t du 26 s e p t e m b r e 1995, série A n" 325-A, p. 15, 

§ 34). D a n s ces condi t ions , la C o u r e s t ime que le r e q u é r a n t a eu droit à un 

double degré de jur id ic t ion en m a t i è r e péna le , con fo rmémen t au p remie r 

p a r a g r a p h e de l 'article 2 du Protocole n" 7. 

Il s ' ensui t q u e ce grief doit é g a l e m e n t ê t r e re je té c o m m e mani fes te 

m e n t m a l fondé, en app l ica t ion d e l ' a r t ic le 35 §§ 3 et 4 de la Conven t ion . 

P a r ces motifs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Right to review by higher tribunal - body dealing with case at first instance 
not regarded as tribunal under domestic law 

Article 2 of Protocol No. 7 

Right of appeal in criminal mailers - Body dealing with case al first instance not regarded as 
tribunal under domestic law - Autonomous interpretation of "tribunal" - Financial Markets 
Board - Body with full jurisdiction - Review by Conseil d'Etal of all aspects of a case 

* 
* * 

The Stock Exchange Regulatory Authority applied to the Financial Markets Board 
("the EMB") to have disciplinary proceedings instituted against the applicant. The 
FMB, exercising its disciplinary powers, decided to suspend his trading licence for 
six months and fined him 5,000,000 French francs. The applicant brought an action 
in the Conseil d'Etal, seeking to have the decision in issue quashed and its execution 
stayed. The Conseil d'Etal dismissed the applicant's action. It considered that, as an 
action could be brought before it in respect of a decision by the FMB, the fact that 
proceedings before the FMB might not satisfy the requirements of Article 6 in 
every respect could not be taken to constitute an infringement of the right to a 
fair hearing in all such cases. It further noted that the FMB, when exercising its 
disciplinary powers, was not a court under domestic law. The applicant submitted 
that he had been denied the right to a review by a higher tribunal, since he had been 
tried by a body that, according to the Conseil d'Etal, was not a court. 

Held 
Article 2 of Protocol No. 7: Article 8 of Decree no. 96-872 of 3 October 1996 on the 
FMB's disciplinary panels provides for the possibility of bringing an action in the 
Conseil d'Etal. Accordingly, neither Article 2 of Protocol No. 7 nor Article 6 § 1 of the 
Convention had been breached. In the light of the principles established in the 
Court 's case-law and its autonomous interpretation of the term "tribunal" in 
Article 6 § 1, the FMB had to be regarded as a "tribunal" for the purposes of 
those provisions, irrespective of its classification in domestic law. A "tribunal' ' 
within the meaning of Article 6 of the Convention was also one within the 
meaning of Article 2 of Protocol No. 7. When reviewing decisions by the FMB, the 
Conseil d'Etal was competent to deal with all aspects of the case, so that in carrying 
out such a review it too was a "judicial body that has full jurisdiction", and thus a 
"tribunal". Consequently, the applicant had been afforded the right of appeal in a 
criminal matter: manifestly ill-founded. 

1. T h i s s u m m a r y by the Regis try d o c s not bind the Court . 
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T H E F A C T S 

T h e app l i can t , M r J e a n - L o u i s Didier , is a F rench na t iona l who was born 
in 1962 a n d lives in Neui l ly-sur-Seine . H e was r e p r e s e n t e d before the 
C o u r t by M r C . B r e m o n d , of t he Par is Bar . 

A. T h e c i r c u m s t a n c e s of the c a s e 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , may be 
s u m m a r i s e d as follows. 

T h e appl ican t is head of the a rb i t r age d e p a r t m e n t of D y n a b o u r s e S.A., 
a c o m p a n y , and is in c h a r g e of the t r an sac t i ons ca r r i ed out by Dynabour se 
A r b i t r a g e , a c o m m e r c i a l p a r t n e r s h i p in which D y n a b o u r s e S.A. has a s take 
of more t h a n 77%. 

In the l ight of a r epo r t d r a w n up by its inspec tors following an inquiry, 
t he Stock E x c h a n g e R e g u l a t o r y A u t h o r i t y (Commission des operations de 
bourse) appl ied to the Financia l M a r k e t s Board (Conseil des marches 

financiers - " the FMB") to have discipl inary p roceed ings ins t i tu ted 
aga ins t t he app l i can t . 

O n 1 Ju ly 1998 t h e c h a i r m a n of t he F M B notified the app l ican t of the 
c o m p l a i n t s aga ins t h im. 

O n 27 J a n u a r y 1999 the F M B , exerc i s ing its d isc ipl inary powers , 
dec ided to suspend the app l i can t ' s t r a d i n g licence for six m o n t h s and 
fined him 5,000,000 F rench francs. 

O n 30 Apri l 1999 t h e appl ican t b r o u g h t an ac t ion in t h e Conseil d'Etat, 
seek ing to have t he decis ion in issue q u a s h e d a n d its execu t ion s tayed. 

O n 3 D e c e m b e r 1999 the Conseil dEtat d i smissed the app l i can t ' s act ion. 
It held, in pa r t i cu l a r , t h a t w h e n dea l ing wi th a case c o n c e r n i n g ac ts for 
which disc ipl inary pena l t i e s could be imposed , " t he F inanc ia l M a r k e t s 
Board m u s t be r e g a r d e d as d e t e r m i n i n g c r imina l c h a r g e s wi th in the 
m e a n i n g of the a f o r e m e n t i o n e d provisions of the ... Conven t i on for the 
P ro tec t ion of H u m a n R i g h t s and F u n d a m e n t a l F r e e d o m s " . 

T h e Conseil dEtat fu r the r held: 

" S e e i n g that an ac t ion m a y be brought in the Conseil d'Etat in respect ol a dec i s ion by 

the Financial M a r k e t s Board , the fact that p r o c e e d i n g s before the Board might not 

sat is fy the r e q u i r e m e n t s o f Art ic le 6 § 1 in every respect c a n n o t be t a k e n to c o n s t i t u t e 

an in f r ingement of the right to a fair hear ing in all such cases . 

H o w e v e r , even t h o u g h the Financial M a r k e t s Board, w h e n e x e r c i s i n g its disciplinary 

powers , is not a court u n d e r d o m e s t i c law, the ground of a p p e a l to the effect that the 

m a n n e r in which it dea l t w i th the case c o n t r a v e n e d the principle of impart ia l i ty set forth 

in the a f o r e m e n t i o n e d Art ic le 6 § 1 may , hav ing regard to its na ture , m e m b e r s h i p and 

funct ions , be val id ly re l ied o n in support o f an ac t ion in the Conseil d'Etat in respect o f a 

dec i s ion by the Board . 
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... the rapporteur , w h o d o e s not in i t ia te the referral process , plays no part in the 

f o r m u l a t i o n of c o m p l a i n t s . He tloes not have the power to d i s c o n t i n u e p r o c e e d i n g s or, 

converse ly , to broaden the scope of a case . T h e inves t igat ive powers he enjoys in 

a s s e s s i n g the val idity of the c o m p l a i n t s and o f the observat ions of the person aga ins t 

w h o m p r o c e e d i n g s have b e e n brought d o not author i se him to m a k e s e a r c h e s or 

s e i z u r e s or to take any o t h e r coerc ive m e a s u r e s d u r i n g the inves t iga t ion . In the present 

c a s e ... it has not b e e n e s tab l i shed , or even a l l e g e d , that in p e r f o r m i n g his d u t i e s the 

rapporteur e x c e e d e d the powers which were conferred on h im by the provis ions c i t ed 

above and which arc no different from those avai lable to the Financial M a r k e t s Board's 

d i sc ip l inary pane] itself. C o n s e q u e n t l y , his part ic ipat ion in the d e l i b e r a t i o n s and vo te 

that re su l t ed in the impos i t ion of a p e n a l t y on Mr Did ier did not give rise to any breach 

of the principle of impart ia l i ty as set forth in Art i c l e 6 § 1 of the ... C o n v e n t i o n for the 

Protec t ion of H u m a n Rights and F u n d a m e n t a l F r e e d o m s . " 

B. R e l e v a n t d o m e s t i c law 

T h e re levan t provisions of D e c r e e no. 96-872 of 3 O c t o b e r 1996 on the 
d isc ip l inary pane l s o f t h e Financia l M a r k e t s Board a rc worded as follows: 

Article 8 

"The dec i s ion shall be served on tin' person c o n c e r n e d and on the G o v e r n m e n t 

C o m m i s s i o n e r by m e a n s of a reg i s t ered l e t ter wi th recorded del ivery. T h e Board shal l , 

w h e r e appropr iate , notify its dec i s ion to the referr ing ent i ty . Persons on w h o m p e n a l t i e s 

are i m p o s e d and the Min i s t er for Economic Alfairs and F inance shall have t w o m o n t h s 

to bring an ac t ion in the Cornell d'Etat; in the Minis ter ' s case , that t i m e shall s tart to run 

from the d a t e on which the dec i s ion is served o n the G o v e r n m e n t C o m m i s s i o n e r . ..." 

C O M P L A I N T S 

1. T h e appl ican t s u b m i t t e d , Firstly, t h a t on account o f t h e sever i ty of 
t he pena l ty imposed on h im, he should have b e e n t r ied a t first ins tance by 
a p r o p e r " t r i b u n a l " wi th in t he m e a n i n g of Art ic le 6 § 1, a de s igna t i on 
which, accord ing to the Conseil d'Etat, did not apply to t he F M B . T h a t 
r e q u i r e m e n t also followed from the r ight to a review by a h ighe r t r i buna l 
wi th in t he m e a n i n g of Art ic le 2 of Protocol No. 7. 

T H E L A W 

3. T h e app l ican t c o m p l a i n e d t h a t he had not been t r i ed a t two levels of 
jur isdic t ion desp i t e be ing the subject of a c r imina l c h a r g e , in b r e a c h of 
Art ic le 6 § 1 of the C o n v e n t i o n a n d Art ic le 2 of Protocol No. 7, which 
provides : 
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"1 . Everyone convic ted of a cr iminal of fence by a tr ibunal shall have the right to have 

his conv ic t ion or s e n t e n c e rev iewed by a h igher tr ibunal . T h e exerc i s e of this r ight , 

inc lud ing the g r o u n d s o n w h i c h it m a y be e x e r c i s e d , shall be g o v e r n e d by law. 

2. T h i s right m a y be subject to e x c e p t i o n s in regard to of fences of a m i n o r character , 

as prescr ibed by law, or in c a s e s in which the person c o n c e r n e d w a s tried in the first 

ins tance by the h ighes t tribunal or w a s c o n v i c t e d fo l lowing an a p p e a l aga inst acqui t ta l ." 

T h e C o u r t r e i t e r a t e s t h a t t he C o n t r a c t i n g S t a t e s enjoy in pr inciple a 
wide m a r g i n of app rec i a t ion to d e t e r m i n e how the r ight s ecu red by 
Art ic le 2 of Protocol No. 7 is to be exerc ised . However , any res t r i c t ions 
con t a ined in d o m e s t i c legis la t ion on the r ight to a review m e n t i o n e d in 
t h a t provision m u s t , by ana logy wi th t h e r igh t of access to a cour t 
e m b o d i e d in Art ic le 6 § 1 of the C o n v e n t i o n , p u r s u e a l eg i t ima te a im and 
not infr inge t he very essence of t h a t r i gh t (see, mutatis mutandis, Haser 
v. Switzerland ( d e c ) , no. 33050/96 , 27 Apri l 2000, a n d Krombach v. France, 
no. 29731/96, § 96, E C H R 2001-11). 

T h e C o u r t no tes t h a t Art icle 8 of Dec ree no. 96-872 of 3 O c t o b e r 1996 on 
t h e FMB' s discipl inary pane l s provides for t he possibil i ty of b r ing ing an 
act ion in the Conseil d'Etat. It accordingly cons iders tha t n e i t h e r Art ic le 2 of 
Protocol No. 7 nor Art ic le 6 § 1 of the Conven t i on has b e e n b r e a c h e d . T h e 
C o u r t t akes the view t h a t , in t h e l ight of t h e pr inciples es tab l i shed in its 
case-law a n d its a u t o n o m o u s i n t e r p r e t a t i o n of t he t e r m " t r i b u n a l " in 
Art ic le 6 § 1 of t he Conven t ion , the F M B has to be r e g a r d e d as a " t r i b u n a l " 
for t he purposes of those provisions, i r respect ive of i ts classification in 
domes t i c law (see, a m o n g o t h e r au tho r i t i e s , Sramek v. Austria, j u d g m e n t of 
22 O c t o b e r 1984, Ser ies A no. 84, p. 17, § 36). It fu r the r observes t h a t a 
" t r i b u n a l " wi th in the m e a n i n g of Art ic le 6 is also one wi th in the m e a n i n g 
of Art icle 2 of Protocol No. 7 (see Hauser v. Austria, no. 26808/95, 
Commis s ion decision of 16 J a n u a r y 1996, Decis ions and R e p o r t s 84-A, 
p. 164). T h e C o u r t lastly no tes t h a t , w h e n reviewing decisions by the F M B , 
the Conseil dFtat is c o m p e t e n t to dea l wi th all aspec ts of the case, so t h a t in 
tha t respec t it too is a "judicial body t h a t has full ju r i sd ic t ion" , and thus a 
" t r i b u n a l " (see, for the converse,Diennet v. France,judgment of 26 S e p t e m b e r 
1995, Ser ies A no. 325-A, p. 15, § 34) . T h a t be ing so, the C o u r t cons iders tha t 
t h e app l i can t was afforded the r ight of appea l in a c r imina l m a t t e r , in 
accordance wi th the first p a r a g r a p h of Art ic le 2 of Protocol No. 7. 

It follows t h a t th is compla in t m u s t l ikewise be re jec ted as being 
mani fes t ly i l l -founded, p u r s u a n t to Ar t ic le 35 §§ 3 a n d 4 of t he 
Conven t i on . 

For t h e s e r ea sons , t h e C o u r t u n a n i m o u s l y 

Declares t h e appl ica t ion inadmiss ib le . 





B O S O c. I T A L I E 

(Requête ri' 50490/99) 

PREMIÈRE S E C T I O N 1 

D É C I S I O N D U 5 S E P T E M B R E 2 0 0 2 2 

1. S i é g e a n t en une c h a m b r e c o m p o s é e de M. C L . Rozak i s , président, M. G. Bone l lo , 

M. P. L o r e n z e n , M™ N. Vaj ic , M""' S. B o t o u c h a r o v a , M . V. Zagrebe l sky , M m c E. Sle'mer,juges, 

et de M. E. Fribergh,greffier de section. 

2. T e x t e français or ig inal . 





DÉCISION BOSO c. ITALIE 443 

SOMMAIRE1 

Interruption volontaire de grossesse malgré l'opposition du père 

Article 2 

Vie - Interruption volontaire de grossesse malgré l'opposition du père - Juste équilibre entre la 

protection du fœtus et les intérêts de la femme - Conditions exigées pour une interruption 

volontaire de grossesse - Marge d'appréciation 

Article 8 

Vie privée - Vie familiale - Portée limitée du droit du père potentiel s'agissant d'un avortement 

volontaire - Droits de la mère - Santé de la mère 

* 

L'épouse du requérant, enceinte, décida d'avorter malgré l'opposition de ce 
dernier. Le requérant assigna sa femme en justice afin d'obtenir un 
dédommagement pour l 'atteinte portée à son droit de père potentiel et au droit à 
la vie de l'enfant à naître. Il mettait en cause la constitutionnalité de la loi 
applicable, en ce qu'elle laissait à la mère toute décision quant à l'avortement et 
ne prenait pas en compte la volonté du père. Le requérant, qui invoquait 
également le droit de fonder une famille, fut débouté à tous les degrés d'instance. 

1. Article 2: en sa qualité de père potentiel, le requérant peut, à la suite de 
l'avortement de son épouse, se prétendre «victime» de la loi relative à 
l 'interruption de la grossesse telle qu'elle a été appliquée. A supposer même que, 
dans certaines circonstances, le foetus puisse être considéré comme étant titulaire 
de droits protégés par l'article 2, en l'espèce l'interruption volontaire de grossesse 
s'est effectuée conformément à la loi applicable. Il résulte de celle-ci que 
l'avortement peut être pratiqué en vue de protéger la santé de la femme. Une 
telle prévision ménage un juste équilibre entre la nécessité d'assurer la 
protection du feetus et les intérêts de la femme. Vu les conditions exigées pour 
une interruption volontaire de grossesse ainsi que les circonstances propres à 
l'affaire, l'Etat défendeur n'a pas dépassé le pouvoir d'appréciation qui est le sien 
en ce domaine si délicat : défaut manifeste de fondement. 

2. Article 8: le droit du père potentiel au respect de sa vie privée et familiale 
n'englobe pas le droit d'être consulté ni celui de saisir un tribunal quant à la 
décision de son épouse d'avorter. Toute interprétation du droit du père potentiel 
au regard de l'article 8 de la Convention, lorsqu'il s'agit d'un avortement que la 

1. R é d i g é par le greffe , il ne lie pas la Cour . 
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mère se propose de faire pratiquer sur elle, doit avant tout tenir compte des droits 
de la mère, puisque c'est elle qui est essentiellement concernée par la grossesse, la 
poursuite ou l 'interruption de celle-ci. En l'espèce, l 'avortement a été pratiqué 
conformément à la loi applicable et poursuivait donc l'objectif de sauvegarder la 
santé de la mère. Dès lors, toute ingérence dans le droit protégé par l'article 8 
pouvant être présumée dans les circonstances de l'espèce se justifiait comme 
étant nécessaire à la protection des droits d'autrui : défaut manifeste de fonde
ment. 

3. Article 12: une ingérence dans la vie familiale qui se justifie sous l'angle de 
l'article 8 ne peut en même temps constituer une violation de l'article 12: défaut 
manifeste de fondement. 
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E N F A I T 

Le r e q u é r a n t , M. G i a m p i e r o Boso, est un r e s so r t i s san t i ta l ien né en 

1960 et r é s idan t à E rac l ea . Il est r e p r é s e n t é devan t la C o u r pa r 

M' W. Visca rd in i , avoca te à P a d o u e . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits d e la c a u s e , tels qu ' i l s on t é t é exposés p a r le r e q u é r a n t , 

p e u v e n t se r é s u m e r c o m m e sui t . 

Le r e q u é r a n t é t a i t m a r i é . En 1984, son épouse , e n c e i n t e , déc ida 

d ' avo r t e r m a l g r é son opposi t ion . L ' i n t e r r u p t i o n vo lon ta i re de grossesse 

e u t lieu le 10 oc tob re 1984. 

Le 8 n o v e m b r e 1984, le r e q u é r a n t ass igna sa f e m m e en j u s t i c e d e v a n t le 

j u g e d ' i n s t ance de San D o n à di Piave afin d ' ob ten i r un d é d o m m a g e m e n t 

p o u r l ' a t t e in t e à son dro i t de pè r e po ten t i e l et au dro i t à la vie de l 'enfant à 

n a î t r e . Il souleva é g a l e m e n t la ques t i on de la l ég i t imi té cons t i tu t ionne l l e 

de la loi n" 194 de 1978, a l l éguan t que le pr inc ipe d ' éga l i t é e n t r e les époux 

a u sens des a r t ic les 29 et 30 de la C o n s t i t u t i o n i t a l i enne é ta i t m é c o n n u , 

d a n s la m e s u r e où la loi laissait à la m è r e l ' en t iè re décis ion q u a n t à 

l ' a v o r t e m e n t et ne p r e n a i t a u c u n e m e n t en c o m p t e la volonté du p è r e . 

L ' épouse d u r e q u é r a n t sou t in t qu ' e l l e avai t agi c o n f o r m é m e n t à 

l 'ar t ic le 5 de la loi n° 194 de 1978, qu i g a r a n t i s s a i t à elle seule le dro i t de 

déc ider d ' avor te r . 

Pa r u n e o r d o n n a n c e n" 389 du 31 m a r s 1988, la C o u r cons t i tu t ionne l l e 

d é c l a r a c e t t e q u e s t i o n m a n i f e s t e m e n t m a l fondée a u mot i f q u e la loi 

l i t igieuse se fondait sur un choix pol i t ique - à savoir celui d ' a t t r i b u e r à la 

m è r e l ' en t iè re r e sponsab i l i t é d 'un a v o r t e m e n t - et q u e ce choix n ' é t a i t pas 

i l logique c o m p t e t enu n o t a m m e n t de ce q u e les conséquences d 'une 

grossesse , aux n iveaux t a n t phys ique q u e psych ique , t o u c h e n t majori

t a i r e m e n t la m è r e . 

Se fondant sur ce t t e décision de la C o u r cons t i t u t ionne l l e , le juge 

d ' i n s t ance re je ta le r ecours du r e q u é r a n t p a r u n j u g e m e n t du 18 ma i 1990. 

Le r e q u é r a n t in te r j e t a appe l de ce j u g e m e n t devant le t r i buna l de 

Venise . Il souleva u n e nouvel le ques t ion de lég i t imi té cons t i tu t ionne l l e , 

a l l éguan t q u e l 'ar t icle 5 de la loi n" 194 de 1978 méconna i s sa i t les 

ar t ic les 2, 8 et 12 de la C o n v e n t i o n et les a r t ic les 2, 10 et 11 de la 

C o n s t i t u t i o n i t a l i enne . 

P a r u n j u g e m e n t du 2 4 j u i n 1993, le t r i b u n a l de Ven i se r e j e t a l ' appe l au 

mot i f q u e le droi t au d é d o m m a g e m e n t au sens de l 'ar t icle 2043 du code 

civil p r é s u m a i t l ' i l légi t imité du c o m p o r t e m e n t de l ' épouse , a lors qu ' en 
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l 'espèce ce t t e d e r n i è r e avai t agi c o n f o r m é m e n t à la loi n" 194 de 1978. Le 

t r i buna l cons idé ra en o u t r e q u e la ques t i on de l ég i t imi té cons t i t u t i onne l l e 

soulevée pa r le r e q u é r a n t é t a i t e s s e n t i e l l e m e n t la m ê m e q u e celle 

soulevée en p r e m i è r e i n s t ance , et d é c l a r a dès lors c e t t e ques t i on 

m a n i f e s t e m e n t m a l fondée. 

Le r e q u é r a n t se pourvu t en cassa t ion , faisant valoir en pa r t i cu l i e r q u e 

l 'ar t icle 5 de la loi n° 194 de 1978 é ta i t c o n t r a i r e aux ar t ic les 2 , 8 et 12 de la 

C o n v e n t i o n , qui p r o t è g e n t le dro i t à la vie et le droi t de fonder u n e famille. 

Pa r un a r r ê t du 19 j u i n 1998, don t le t ex t e fut déposé au greffe le 

5 n o v e m b r e 1998, la C o u r de cassa t ion d é b o u t a le r e q u é r a n t de son 

pourvoi . 

La C o u r pr i t en c o m p t e l ' o rdonnance de la C o u r cons t i t u t i onne l l e 

du 31 m a r s 1988; elle e s t i m a pa r a i l leurs q u ' u n e décis ion c o n s t a t a n t 

l ' i l légali té cons t i tu t ionne l l e de la loi sur l ' a v o r t e m e n t n ' a u r a i t eu a u c u n e 

inf luence sur l 'act ion en d o m m a g e s - i n t é r ê t s i n t rodu i t e pa r le r e q u é r a n t . 

En effet, celle-ci é t a i t vouée à l 'échec é t a n t d o n n é l ' absence d ' i l l ég i t imi té 

du c o m p o r t e m e n t de l ' épouse du r e q u é r a n t , qu i avai t exercé u n dro i t qui 

lui é ta i t r e c o n n u . 

B. Le d r o i t i n t e r n e p e r t i n e n t 

La loi n" 194 de 1978 p e r m e t aux médec in s de p r a t i q u e r une 

i n t e r r u p t i o n vo lon ta i re de grossesse d a n s les condi t ions qu 'e l l e défini t . 

Aux t e r m e s de l 'ar t ic le 4 de la loi, u n e f e m m e p e u t déc ider 

d ' i n t e r r o m p r e sa grossesse avan t la fin de la d o u z i è m e s e m a i n e lorsque 

la p o u r s u i t e de sa grossesse , l ' a ccouchemen t ou bien la m a t e r n i t é 

p o u r r a i e n t m e t t r e en d a n g e r sa s an t é phys ique ou psych ique , c o m p t e 

t enu des condi t ions de s a n t é de l ' i n t é ressée , de sa s i t ua t ion é c o n o m i q u e , 

sociale ou famil ia le , des c i r cons tances d a n s lesquel les la concep t ion a eu 

l ieu, d e la prévis ion d ' a n o m a l i e s ou de m a l f o r m a t i o n s du fœtus . 

La f e m m e p e u t s ' ad re s se r à u n c e n t r e hosp i t a l i e r (struttura socio-

sanitaria) ou à u n c e n t r e de consu l t a t ion (consultorio), au sens de la loi 

n° 405 du 2 ju i l l e t 1975, ou encore à son médec in t r a i t a n t . 

Aux t e r m e s des a r t ic les 2 et 5 de ce t t e loi, les c e n t r e s de consu l t a t i on 

et les c e n t r e s hosp i ta l ie rs doivent a s s u r e r les con t rô les m é d i c a u x 

nécessa i res . Lorsque la d e m a n d e d ' i n t e r r u p t i o n de grossesse est mot ivée 

p a r l ' incidence des condi t ions é c o n o m i q u e s , sociales et famil ia les su r la 

s a n t é d e la f e m m e ence in t e , ils do ivent é g a l e m e n t : 

- e x a m i n e r avec la f e m m e et , sous réserve de l 'accord de celle-ci, en 

p r é s e n c e du pè re po t en t i e l , les so lu t ions possibles aux p r o b l è m e s exposés ; 

- a ide r la f e m m e à r é s o u d r e les p r o b l è m e s qu i la poussen t à d e m a n d e r 

l ' i n t e r rup t i on de sa grossesse ; 
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- a d o p t e r t o u t e m e s u r e o p p o r t u n e suscep t ib le d ' a ide r la f e m m e en lui 

offrant t ou t e l 'aide nécessa i re auss i b ien p e n d a n t la grossesse q u ' a p r è s 

l ' a c c o u c h e m e n t . 

Lorsque la f e m m e s ' adresse à son m é d e c i n t r a i t a n t , celui-ci effectue les 

con t rô les m é d i c a u x n é c e s s a i r e s ; il ana lyse avec sa p a t i e n t e et le pè re 

po ten t i e l - é g a l e m e n t sur la base des r é s u l t a t s méd icaux - les ra isons de 

son choix d ' avor t e r . Le m é d e c i n in forme la f e m m e d e ses d ro i t s e t des 

m e s u r e s sociales don t elle p e u t bénéf ic ier , ainsi q u e des c e n t r e s de 

consu l t a t i on et d e s c e n t r e s hosp i ta l i e r s e x i s t a n t s . 

Lorsqu ' i l y a u r g e n c e , les médec in s du c e n t r e de consu l t a t ion ou du 

c e n t r e hosp i t a l i e r ou bien le m é d e c i n t r a i t a n t dé l iv ren t i m m é d i a t e m e n t 

à la p a t i e n t e un cert i f icat a t t e s t a n t l ' u rgence de l ' in te rven t ion . Sur la 

base d e ce cer t i f icat , la f e m m e peu t se p r é s e n t e r à l 'un des c e n t r e s 

au to r i s é s à p r a t i q u e r l ' i n t e r rup t i on de grossesse . 

Au cas où la s i t ua t ion d ' u r g e n c e ne se ra i t pas déce lée à l ' issue d e la 

consu l t a t ion méd ica le , le médec in é tab l i t une a t t e s t a t i o n , s ignée 

é g a l e m e n t p a r la p a t i e n t e , fa isant é t a t de la grossesse de celle-ci e t de ce 

q u e la d e m a n d e d ' a v o r t e m e n t déposée p a r elle est conforme à l 'ar t icle 4 

d e la lo i ; le m é d e c i n invi te en m ê m e t e m p s la f e m m e à réf léchir p e n d a n t 

un déla i de sept j o u r s . U n e fois ce déla i exp i r é , l ' in té ressée peu t d e m a n d e r 

l ' i n t e r r u p t i o n d e grossesse a u p r è s des s t r u c t u r e s a u t o r i s é e s , su r la base de 

l ' a t t e s t a t i on méd ica l e . 

Au-de là des qua t r e -v ing t -d ix p r e m i e r s j o u r s , l ' i n t e r r u p t i o n volonta i re 

de grossesse peu t ê t r e p r a t i q u é e : 

- l o r sque la g rossesse ou l ' a c c o u c h e m e n t e n t r a î n e n t un d a n g e r grave 

pour la vie de la f e m m e ; 

- lo r sque l 'on a c o n s t a t é des affect ions, don t d ' i m p o r t a n t e s 

pa tho log ies ou m a l f o r m a t i o n s de l 'enfant à n a î t r e , e n t r a î n a n t un d a n g e r 

g rave p o u r la s a n t é phys ique ou psychique de la f e m m e . 

La p r o c é d u r e d ' a v o r t e m e n t est régie pa r la loi sur la p ro tec t ion des 

d o n n é e s pe r sonne l l e s (loi n" 675/1996) . 

La loi n e prévoi t pas la possibi l i té pour le pè r e po ten t i e l d 'évi ter 

l ' i n t e r r u p t i o n vo lon ta i re d e grossesse . 

G R I E F S 

1. Le r e q u é r a n t sou t i en t que la légis la t ion en v igueu r en I tal ie sur 

l ' i n t e r rup t ion vo lon ta i re de grossesse est c o n t r a i r e à l 'ar t icle 2 de la 

Conven t ion , en ce qu ' e l l e a u t o r i s e l ' a v o r t e m e n t et p e r m e t ainsi de priver 

le foetus d e la vie. 

2. I n v o q u a n t l 'ar t icle 8 de la C o n v e n t i o n , le r e q u é r a n t se p la in t q u e la 

loi su r l ' i n t e r rup t i on vo lon ta i re de grossesse confère à la m è r e le droi t de 

déc ider d ' a v o r t e r et ne p r e n d a u c u n e m e n t en c o m p t e l 'opposi t ion du père . 



448 DÉCISION BOSO c. ITALIE 

3. Sur le t e r r a i n d e l 'ar t ic le 12 de la C o n v e n t i o n , le r e q u é r a n t sou t i en t 
q u e la loi i t a l i enne , en r econna i s san t la possibi l i té d ' avor t e r , e m p ê c h e le 
pè r e de fonder une famil le . 

E N D R O I T 

1. Le r e q u é r a n t m e t en cause la loi n° 194 de 1978, en appl ica t ion de 

laquel le son é p o u s e a pu i n t e r r o m p r e sa grossesse , a u d é t r i m e n t d u fœ tus . 

Il a l lègue u n e violat ion de l 'ar t icle 2 de la C o n v e n t i o n , qui dispose en son 

p r e m i e r p a r a g r a p h e : 

« 1. Le droit de tou te p e r s o n n e à la v ie es t p r o t é g é par la loi. La mort ne peut ê tre 

inf l igée à q u i c o n q u e i n t e n t i o n n e l l e m e n t , s a u f e n e x é c u t i o n d'une s e n t e n c e c a p i t a l e 

p r o n o n c é e par un tr ibunal au cas où le dél it est puni de c e l l e pe i ne par la loi .» 

La C o u r a d m e t q u e , d a n s les c i r cons t ances d e l ' espèce , l ' i n té ressé é t a i t , 

en t a n t q u e pè r e po ten t i e l , t ouché de m a n i è r e su f f i s amment d i rec te p a r 

l ' i n t e r rup t i on de la grossesse de son épouse p o u r se p r é t e n d r e v ic t ime, au 

sens de l 'ar t icle 34 de la C o n v e n t i o n , de la légis la t ion i nc r iminée tel le 

qu 'e l le a é t é app l i quée (X c. Royaume-Uni, n" 8416/79, décis ion de la 

C o m m i s s i o n du 13 ma i 1980, Décis ions et r a p p o r t s (DR) 19, p . 244) . 

La C o u r re lève ensu i t e q u e la C o n v e n t i o n ne définit ni l ' express ion 

« t o u t e p e r s o n n e » ni le t e r m e «v ie» . Elle c o n s t a t e q u e l 'ar t ic le 2 

r e n f e r m e deux é l é m e n t s f o n d a m e n t a u x : l 'obl igat ion g é n é r a l e de 

p r o t é g e r p a r la loi le droi t à la vie et l ' i n te rd ic t ion de d o n n e r la m o r t 

i n t e n t i o n n e l l e m e n t , l imi tée p a r les excep t ions é n u m é r é e s . 

La C o u r a j u g é q u e la p r e m i è r e p h r a s e d e l 'a r t ic le 2 § 1 a s t r e i n t l 'E ta t 

non s e u l e m e n t à s ' abs ten i r de d o n n e r la m o r t de m a n i è r e i n t en t i onne l l e et 

i l légale, ma i s auss i à p r e n d r e les m e s u r e s nécessa i r e s à la p ro t ec t i on de la 

vie des p e r s o n n e s r e l evan t de s a ju r i d i c t i on (L.C.B. c. Royaume-Uni, a r r ê t du 

9 j u i n 1998, Recueil des arrêts et décisions 1998-III, p . 1403, § 36) . C e t t e 

obl igat ion va au-de là du devoir d ' a s s u r e r le droi t à la vie p a r la mise en 

place d ' une légis lat ion péna le qui est suscep t ib le de d i s s u a d e r de 

c o m m e t t r e des a t t e i n t e s con t r e les p e r s o n n e s et qui s ' appu ie sur un 

m é c a n i s m e d ' app l ica t ion conçu p o u r en r é p r i m e r et s a n c t i o n n e r les 

violat ions . Elle p e u t é g a l e m e n t imp l ique r , d a n s ce r t a ines c i r cons tances 

bien déf inies , une obl iga t ion posit ive pour les a u t o r i t é s de p r e n d r e 

p r é v e n t i v e m e n t des m e s u r e s d ' o r d r e p r a t i q u e p o u r p r o t é g e r l ' individu 

dont la vie est m e n a c é e (Osman c. Royaume-Uni, a r r ê t du 28 oc tobre 1998, 

Recueil 1998-VIII, p . 3159, § 115; Keenan c. Royaume-Uni, n" 27229/95 , 

C E D H 2001-III) . 

La C o u r e s t i m e n 'avoir pas à déc ide r du po in t de savoir si le fœtus peu t 

bénéf ic ier d ' u n e p ro tec t ion au r e g a r d de la p r e m i è r e p h r a s e de l 'ar t ic le 2 

telle q u ' i n t e r p r é t é e ci-dessus. En effet, à suppose r m ê m e q u e , d a n s 

ce r t a ines c i r cons tances , le fœtus puisse ê t r e cons idé ré c o m m e t i tu l a i r e 
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de dro i t s g a r a n t i s p a r l 'ar t ic le 2 d e la C o n v e n t i o n , la C o u r no te q u e dans 

la p r é s e n t e affaire, si le r e q u é r a n t n ' a pas ind iqué ap rè s c o m b i e n de 

s e m a i n e s de grossesse et pour que l l e s ra isons spécif iques l ' avo r t emen t 

a eu lieu, il ressor t du doss ier q u e l ' i n t e r rup t i on vo lon ta i re de grossesse a 

é té p r a t i q u é e c o n f o r m é m e n t à l 'ar t ic le 5 de la loi n° 194 de 1978. 

A cet égard , la C o u r no t e q u e la loi i t a l i enne sur l ' a v o r t e m e n t au to r i se 

e l l e - m ê m e l ' a v o r t e m e n t d a n s les douze p r e m i è r e s s e m a i n e s de la 

grossesse , à condi t ion qu ' i l y ai t u n r i sque p o u r la s an t é phys ique ou 

psychique de la f e m m e . Au-de là de ce dé la i , l ' i n t e r r u p t i o n vo lon ta i re de 

grossesse ne peu t plus ê t r e p r a t i q u é e sauf si la pou r su i t e de la grossesse 

ou l ' a ccouchemen t m e t t e n t la f e m m e en d a n g e r de m o r t , ou lorsqu ' i l est 

c e r t a in q u e l 'enfant à n a î t r e se ra a t t e i n t d ' une affection d ' u n e pa r t i cu l i è r e 

gravi té faisant cour i r u n r i sque à la s a n t é phys ique ou psychique de la 

f e m m e . Il en r é su l t e que l ' a v o r t e m e n t peu t ê t r e p r a t i q u é en vue de 

p r o t é g e r la s an t é de la f e m m e . 

Aux yeux de la C o u r , de te l les d ispos i t ions m é n a g e n t un j u s t e équi l ib re 

e n t r e la nécess i té d ' a s s u r e r la p ro tec t ion du fœtus et les i n t é r ê t s de la 

f e m m e . Vu les condi t ions exigées pour u n e i n t e r r u p t i o n vo lon ta i re de 

grossesse ainsi q u e les c i r cons tances p r o p r e s à l 'affaire, la C o u r n ' e s t i m e 

pas q u e l 'Eta t d é f e n d e u r a dépassé le pouvoir d ' a p p r é c i a t i o n qu i est le sien 

en un d o m a i n e auss i dé l ica t (H. c. Norvège, n" 17004/90, décis ion de la 

C o m m i s s i o n du 19 mai 1992, DR 73, p . 155). 

Il s ' ensui t q u e ce grief doit ê t r e re je té c o m m e m a n i f e s t e m e n t mal 

fondé, en app l ica t ion de l 'a r t ic le 35 §§ 3 et 4 de la Conven t i on . 

2. Le r e q u é r a n t se p la in t de l ' impossibi l i té où il a é té d ' i n t e rven i r dans 

la décision de son épouse d ' avo r t e r , et a l lègue la violat ion de l 'ar t icle 8 de 

la Conven t ion . 

Aux t e r m e s de cet a r t ic le 8 : 

« 1. T o u t e p e r s o n n e a droit au respect d e sa vie privée et fami l ia le , de son d o m i c i l e et 

de sa c o r r e s p o n d a n c e . 

2. Il ne peut y avoir i n g é r e n c e d'une autor i té publ ique dans l 'exercice de ce droit que 

pour autant q u e c e t t e i n g é r e n c e est prévue par la loi et Cflu'elle cons t i tue u n e m e s u r e qui, 

d a n s u n e soc ié té d é m o c r a t i q u e , es t n é c e s s a i r e à la s écur i t é n a t i o n a l e , à la sûreté 

publ ique , au b ien-ê tre é c o n o m i q u e du pays , à la d é f e n s e de l'ordre et à la prévent ion 

d e s infract ions p é n a l e s , à la pro tec t ion d e la s a n t é ou d e la m o r a l e , o u à la protec t ion 

des droi ts et l ibertés d'autrui . » 

La C o u r note q u e , selon la C o m m i s s i o n , « la légis la t ion rég issan t 

l ' i n t e r rup t ion de grossesse touche au d o m a i n e de la vie p r ivée» en ce que 

« l o r s q u ' u n e f e m m e est e n c e i n t e , sa vie pr ivée dev ien t é t r o i t e m e n t 

associée au fœtus qu i se d é v e l o p p e » (Brùggemann et Scheuten c. Allemagne, 

n" 6959/75 , r a p p o r t d e la C o m m i s s i o n du 12 ju i l l e t 1977, D R 10, p . 100; 

X c. Royaume-Uni, décis ion p réc i t ée , p . 263) . Toutefo is , la C o m m i s s i o n 

a exclu q u e le dro i t du pè r e po ten t i e l a u respec t d e sa vie pr ivée et 
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famil iale puisse ê t r e i n t e r p r é t é assez l a r g e m e n t p o u r eng lobe r le droi t 

d ' ê t r e consu l t é ou celui de sa is i r u n t r i b u n a l à p ropos d ' u n a v o r t e m e n t 

q u e son épouse se p ropose de faire p r a t i q u e r sur sa p e r s o n n e (décisions 

p réc i t ées X c. Royaume-Uni, pp . 263-264, et H. c. Norvège, p . 184). 

La C o u r e s t ime q u e tou t e i n t e r p r é t a t i o n du droi t du pè r e po ten t i e l au 

r e g a r d d e l 'ar t ic le 8 de la C o n v e n t i o n , lorsqu ' i l s 'agit d ' un a v o r t e m e n t que 

la m è r e se propose de faire p r a t i q u e r sur elle, doit avan t tou t t en i r c o m p t e 

des dro i t s de la m è r e , pu i sque c'est elle qui est e s s e n t i e l l e m e n t conce rnée 

p a r la grossesse , sa p o u r s u i t e ou son i n t e r r u p t i o n . 

O r , c o m m e la C o u r l 'a c o n s t a t é plus h a u t , l ' a v o r t e m e n t en cause a é té 

p r a t i q u é c o n f o r m é m e n t à la loi i t a l i enne e t poursu iva i t d o n c l 'objectif de 

s a u v e g a r d e r la s a n t é de la m è r e . 

Dès lors, t o u t e i ngé rence d a n s le droi t p ro t égé par l 'ar t ic le 8 pouvant 

ê t r e p r é s u m é e d a n s les c i r cons tances de l 'espèce se justif iai t c o m m e é t a n t 

nécessa i re à la p ro tec t ion des d ro i t s d ' a u t r u i (H. c. Norvège, p . 184). 

Il en décou le q u e , su r ce po in t é g a l e m e n t , la r e q u ê t e est m a n i f e s t e m e n t 

ma l fondée et doit ê t r e re je tée en app l ica t ion de l 'ar t icle 35 §§ 3 et 4 de la 

Conven t i on . 

3. I n v o q u a n t l 'ar t icle 12 de la C o n v e n t i o n , le r e q u é r a n t se p la in t q u e la 

loi sur l ' i n t e r rup t i on de grossesse l 'a e m p ê c h é de fonder une famil le . 

C o n f o r m é m e n t à la j u r i s p r u d e n c e des o r g a n e s de la Conven t i on 

(E.L.H. et P.B.H. c. Royaume-Uni, n"5 32094/96 et 32568/96, décis ion de la 

C o m m i s s i o n du 22 oc tobre 1997, D R 91-B, p. 61) , la C o u r r appe l l e q u ' u n e 

ingérence d a n s la vie famil ia le qui se jus t i f ie en ve r tu du p a r a g r a p h e 2 

de l 'ar t ic le 8 d e la C o n v e n t i o n n e p e u t en m ê m e t e m p s c o n s t i t u e r u n e 

violat ion de l 'ar t icle 12. 

La C o u r a j u g é plus h a u t q u e le gr ief t i ré de l 'ar t icle 8 de la C o n v e n t i o n 

é ta i t m a n i f e s t e m e n t m a l fondé. P a r t a n t , elle e s t ime q u e les m ê m e s 

conclusions va lent en l 'espèce sur le t e r r a i n de l 'ar t icle 12 de la 

Conven t ion . 

Il s ' ensui t q u e ce gr ief doi t ê t r e re je té c o m m e m a n i f e s t e m e n t m a l 

fondé, en app l i ca t ion de l 'ar t ic le 35 §§ 3 et 4 de la Conven t i on . 

Par ces motifs , la C o u r , à la ma jo r i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY' 

Termination of pregnancy despite father's opposition 

Article 2 

Life - Termination of pregnancy despite father's opposition - Fair balance between protection of 
foetus and woman's interests - Conditions required for termination of pregnancy - Margin of 
appreciation 

Article 8 

Private life - Family life - Limited scope of potential father's rights with regard to abortion — 
Mother's rights - Mother's health 

* 
* * 

The applicant's wife, who was pregnant, decided to have an aborlion despite her 
husband's opposition. The applicant brought an action against his wife, seeking 
compensation for the infringement of his rights as a potential father and of the 
unborn child's right to life. He challenged the constitutionality of the applicable 
legislation in that it left it entirely to the mother to decide whether to have an 
abortion and took no account of the father's wishes. The applicant, who also 
relied on the right to found a family, had his case dismissed at all levels of 
jurisdiction. 

Held 
(1) Article 2: Following his wife's abortion, the applicant, as a potential father, 
could claim to be a "victim" of the legislation on the termination of pregnancy as 
it had been applied. Even supposing that, in certain circumstances, the foetus 
might be considered to have rights protected by Article 2, in the instant case the 
abortion had taken place in conformity with the applicable legislation. It followed 
from the legislation that an abortion could be carried out in order to protect the 
woman's health. Such provisions struck a fair balance between the need to ensure 
protection of the foetus and the woman's interests. Regard being had to the 
conditions required for the termination of pregnancy and to the particular 
circumstances of the case, the respondent State had not gone beyond its 
discretion in such a sensitive area: manifestly ill-founded. 
(2) Article 8: The potential father's right to respect for his private and family life 
did not embrace the right to be consulted or to apply to a court about his wife's 
decision to have an abortion. Any interpretation of a potential father's rights under 

1 . T h i s s u m m a r y by the Reg i s t ry d o e s not b ind the Court . 
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Article 8 of the Convention when the mother intended to have an abortion should 
above all take into account her rights, as she was the person primarily concerned 
by the pregnancy and its continuation or termination. In the instant case, the 
abortion had been carried out in accordance with the applicable legislation and 
had therefore pursued the aim of protecting the mother's health. Accordingly, 
any interference with the right protected under Article 8 which might be 
assumed in the circumstances of the case had been justified as being necessary 
for the protection of the rights of another person: manifestly ill-founded. 
(3) Article 12: Interference with family life which was justified under Article 8 
could not at the same time constitute a violation of Article 12: manifestly ill-
founded. 
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T H E F A C T S 

T h e app l ican t , M r G i a m p i e r o Boso, is an I t a l i an na t iona l w h o was born 
in 1960 and lives in Erac lea . H e was r e p r e s e n t e d before t he C o u r t by 
M s W. Viscard in i , of the P a d u a Bar . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by t h e app l i can t , m a y be 
s u m m a r i s e d as follows. 

T h e app l ican t was m a r r i e d . In 1984 his wife, w h o was p r e g n a n t , dec ided 
to have an abo r t i on desp i t e his oppos i t ion . H e r p r e g n a n c y was t e r m i n a t e d 
on 10 O c t o b e r 1984. 

O n 8 N o v e m b e r 1984 the appl ican t b r o u g h t an ac t ion aga ins t his wife in 
the San D o n a di Piave m a g i s t r a t e ' s cour t , seek ing c o m p e n s a t i o n for the 
i n f r ingemen t of his r i gh t s as a p o t e n t i a l f a the r a n d of t he u n b o r n chi ld 's 
r ight to life. T h e appl icant fu r the r cha l l enged t h e cons t i t u t iona l i t y of 
Law no. 194 of 1978, a r g u i n g tha t it c o n t r a v e n e d the pr inciple of equa l i ty 
be tween spouses as e n s h r i n e d in Ar t ic les 29 a n d 30 of the I ta l ian 
C o n s t i t u t i o n in t h a t it left it en t i re ly to t he m o t h e r to decide w h e t h e r to 
have a n abo r t i on a n d took no account of t he f a the r ' s wishes . 

T h e app l i can t ' s wife m a i n t a i n e d t h a t she had ac ted in acco rdance wi th 
sect ion 5 of Law no. 194 of 1978, by which she a lone had the r ight to decide 
w h e t h e r to u n d e r g o a n abor t ion . 

In an o r d e r (no. 389) of 31 M a r c h 1988 the C o n s t i t u t i o n a l C o u r t 
dec l a red the cons t i t u t iona l i t y issue mani fes t ly i l l -founded on the g round 
t h a t t he Law c o m p l a i n e d of was based on a policy decision to g r a n t the 
m o t h e r full respons ib i l i ty for a n abo r t i on , a n d t h a t t ha t decision was not 
illogical, especial ly as t he effects of p r egnancy , bo th physical and m e n t a l , 
we re felt p r imar i ly by t he m o t h e r . 

H a v i n g r e g a r d to t he C o n s t i t u t i o n a l C o u r t ' s decis ion, t he m a g i s t r a t e ' s 
cour t d i smissed the app l i can t ' s ac t ion in a j u d g m e n t of 18 May 1990. 

T h e app l i can t a p p e a l e d aga ins t t h a t j u d g m e n t to t h e Ven ice Dis t r ic t 
C o u r t . He ra ised a fu r the r cons t i tu t iona l i ty issue, s u b m i t t i n g tha t 
sect ion 5 of Law no. 194 of 1978 infr inged Ar t ic les 2, 8 a n d 12 of the 
Conven t i on a n d Ar t ic les 2, 10 and 11 of the I t a l i an C o n s t i t u t i o n . 

In a j u d g m e n t of 2 4 J u n e 1993 the Ven ice Dis t r ic t C o u r t d i smissed the 
appea l on t he g r o u n d t h a t t he r ight to c o m p e n s a t i o n u n d e r Ar t ic le 2043 of 
the Civil Code p r e s u p p o s e d t h a t t he app l i can t ' s wife's conduc t had been 
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unlawful , w h e r e a s she had ac ted in acco rdance wi th Law no. 194 of 1978. 
T h e C o u r t f u r the r held t h a t t he cons t i tu t iona l i ty issue ra i sed by the 
app l ican t was essent ia l ly t he s a m e as t h a t ra i sed a t first i n s t ance a n d 
accordingly dec la red it mani fes t ly i l l -founded. 

T h e app l i can t appea l ed on poin ts of law to t he C o u r t of C a s s a t i o n , 
a r g u i n g , in pa r t i cu l a r , t ha t sect ion 5 of Law no. 194 of 1978 infr inged 
Ar t ic les 2, 8 and 12 of the C o n v e n t i o n , which p ro t ec t ed the r ight to life 
a n d the r ight to found a family. 

In a j u d g m e n t of 1 9 J u n e 1998, t he t e x t of which was depos i t ed at t he 
reg i s t ry on 5 N o v e m b e r 1998, t he C o u r t of C a s s a t i o n d i smissed the 
app l i can t ' s appea l . 

It had r ega rd to the C o n s t i t u t i o n a l C o u r t ' s decision of 31 M a r c h 1988 
a n d fu r the r held tha t dec la r ing the abor t ion legislat ion uncons t i t u t i ona l 
would not have had any b e a r i n g on the app l i can t ' s c la im for c o m p e n s a t i o n . 
T h e claim was in any event bound to fail in t he absence of any unlawful 
conduc t on the p a r t of t he app l i can t ' s wife, w h o h a d m a d e use of a r ight to 
which she was en t i t l ed . 

B. R e l e v a n t d o m e s t i c law 

Law no. 194 of 1978 allows doc tors to t e r m i n a t e a p r e g n a n c y in 
specified c i r c u m s t a n c e s . 

By sect ion 4 of the Law, a w o m a n m a y decide to have her p r e g n a n c y 
t e r m i n a t e d before t he twelfth week w h e r e c o n t i n u a t i o n of the p regnancy , 
ch i ldb i r th or m o t h e r h o o d migh t e n d a n g e r he r physical or m e n t a l hea l t h , 
in view of h e r s t a t e of hea l th , her economic , social or family c i r c u m s t a n c e s , 
t h e c i r c u m s t a n c e s in which concep t ion occu r r ed or t h e l ikel ihood of 
a b n o r m a l i t i e s or of m a l f o r m a t i o n s of the foe tus . 

T h e w o m a n m a y apply to a h e a l t h c e n t r e (struttura socio-sanitaria), a 
clinic (consultorio) e s tab l i shed u n d e r Law no. 405 of 2 J u l y 1975 or he r 
doc tor . 

By sect ions 2 a n d 5 of the Law, clinics a n d h e a l t h c e n t r e s m u s t ca r ry out 
t h e necessary medica l e x a m i n a t i o n s . W h e r e an abor t ion is r e q u e s t e d 
because of t he i m p a c t of economic , social or family c i r c u m s t a n c e s on t h e 
p r e g n a n t w o m a n ' s hea l t h , they m u s t also 

(a) e x a m i n e possible solut ions to t h e p r o b l e m s , t o g e t h e r wi th t he 
w o m a n a n d , wi th he r consen t , t he po ten t i a l f a ther ; 

(b) he lp t he w o m a n to ove rcome the p r o b l e m s tha t have led h e r to 
r e q u e s t an abo r t i on ; a n d 

(c) t ake any a p p r o p r i a t e m e a s u r e s to he lp t he w o m a n by providing h e r 
wi th all the necessa ry ass i s t ance bo th d u r i n g t h e p r e g n a n c y and af ter t h e 
b i r th . 
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W h e r e the w o m a n appl ies to he r doctor , t he doc to r ca r r i e s out the 
necessa ry med ica l e x a m i n a t i o n s and , t o g e t h e r wi th t he w o m a n and the 
po ten t i a l fa ther , d iscusses the r ea sons for h e r decision to r e q u e s t an 
abo r t i on , hav ing r ega rd also to the resu l t s of the e x a m i n a t i o n s . T h e 
doc tor informs the w o m a n of her r igh t s , the welfare facilities avai lable to 
her , a n d the clinics and hea l th c e n t r e s at her d isposal . 

In cases of e m e r g e n c y , a doc tor from the clinic or h e a l t h c e n t r e or the 
w o m a n ' s own doc to r i m m e d i a t e l y issues her wi th a cer t i f ica te a t t e s t i n g 
tha t t e r m i n a t i o n of the p r e g n a n c y is u rgen t l y r e q u i r e d . O n the basis of 
t he cer t i f ica te , the w o m a n m a y r epo r t to one of t he e s t a b l i s h m e n t s 
a u t h o r i s e d to pe r fo rm abor t i ons . 

If t he resu l t s of the medica l e x a m i n a t i o n ind ica te tha t t h e r e is no 
e m e r g e n c y , the doctor d r aws u p a cer t i f ica te , which the w o m a n m u s t 
also sign, a t t e s t i n g t h a t she is p r e g n a n t a n d t h a t he r r e q u e s t for an 
abo r t i on has been m a d e in acco rdance wi th sect ion 4 of t h e Law. At 
t h e s a m e t i m e the doc tor gives h e r seven days to th ink the m a t t e r 
over . O n c e t h a t per iod has e lapsed , the w o m a n m a y r e q u e s t the 
t e r m i n a t i o n of he r p r egnancy at an a u t h o r i s e d e s t a b l i s h m e n t , on the 
basis of the medica l cer t i f ica te . 

Beyond the first n ine ty days, an abor t ion m a y be ca r r i ed out 
(a) whe re p r e g n a n c y or ch i ldb i r th en ta i l s a ser ious t h r e a t to the 

w o m a n ' s life; or 
(b) w h e r e condi t ions en t a i l i ng a ser ious t h r e a t to t he w o m a n ' s physical 

or m e n t a l h e a l t h have been d i agnosed , inc lud ing ser ious a b n o r m a l i t i e s or 
m a l f o r m a t i o n s of t he foetus. 

T h e abor t ion process is covered by the Persona l D a t a P ro t ec t i on Act 

(Law no. 675/1996) . 

T h e r e is no provision in law al lowing the po ten t i a l f a ther to p r even t an 

abor t ion from t a k i n g place. 

C O M P L A I N T S 

1. T h e appl ican t s u b m i t t e d t h a t the legis la l ion in force in I taly on the 
v o l u n t a r y t e r m i n a t i o n of p r e g n a n c y was c o n t r a r y to Art ic le 2 of the 
Conven t i on in tha t it a u t h o r i s e d abor t ion a n d t hus allowed a foetus to be 
depr ived of its life. 

2. Relying on Art ic le 8 of the C o n v e n t i o n , the app l i can t compla ined 
t h a t t he legis la t ion on the vo lun t a ry t e r m i n a t i o n of p r e g n a n c y confer red 
on t h e m o t h e r the r ight to dec ide to have an abor t ion and took no account 
of a n y opposi t ion from t h e fa the r . 

3. U n d e r Art ic le 12 of the C o n v e n t i o n , the app l i can t s u b m i t t e d t h a t by 
affording a w o m a n the possibil i ty of an abor t ion , I t a l ian legislat ion 
p r e v e n t e d the fa ther from founding a family. 
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T H E L A W 

1. T h e appl ican t cha l l enged Law no. 194 of 1978, u n d e r which his wife 
had been able to t e r m i n a t e he r p regnancy , to the d e t r i m e n t of the foetus. 
H e a l leged a violat ion of Art ic le 2 of the C o n v e n t i o n , t he first p a r a g r a p h of 
which provides: 

1 . Everyone's right to life sha l l be p r o t e c t e d by law. N o o n e shall be depr ived ol his 
life in tent iona l ly save in the e x e c u t i o n o f a s e n t e n c e of a court fo l lowing his convict ion of 
a cr ime for which this p e n a l t y is provided by law." 

T h e C o u r t accepts t h a t in the c i r c u m s t a n c e s of the case t he app l i can t , 
as a po ten t i a l fa ther , was so closely affected by the t e r m i n a t i o n of his 
wife's p r e g n a n c y t h a t he could claim to be a v ic t im, wi th in t he m e a n i n g 
of Art ic le 34 of the C o n v e n t i o n , of the legis la t ion c o m p l a i n e d of as appl ied 
in the p re sen t case (see X v. the United Kingdom, no. 8416/79, C o m m i s s i o n 
decision of 13 May 1980, Decis ions a n d R e p o r t s (DR) 19, p . 244) . 

T h e C o u r t fu r the r no tes t h a t the Conven t i on does not define c i t he r t he 
t e r m "eve ryone" or t he t e r m "life". It observes t h a t Art ic le 2 con ta ins two 
f u n d a m e n t a l e l e m e n t s : t he gene ra l obl igat ion to p ro t ec t by law the r ight 
to life, a n d the p roh ib i t ion of i n t en t iona l depr iva t ion of life, de l imi t ed by a 
list of excep t ions . 

T h e C o u r t has held t h a t t he first s e n t e n c e of Art ic le 2 § 1 enjoins t he 
S t a t e not only to refrain from the in t en t iona l and unlawful t a k i n g of life, 
bu t also to t ake a p p r o p r i a t e s t eps to sa feguard t he lives of those wi th in its 
j u r i sd i c t ion (see L.C.B. v. the United Kingdom, j u d g m e n t of 9 J u n e 1998, 
Reports of Judgments and Decisions 1998-III, p. 1403, § 36) . T h i s obl igat ion 
goes beyond the d u t y to s ecu re t he r ight to life by p u t t i n g in place 
c r imina l - law provis ions to d e t e r the commiss ion of offences aga ins t t he 
pe r son backed u p by l aw-enforcement m a c h i n e r y for t he suppress ion and 
p u n i s h m e n t of b r e a c h e s of such provisions. It may also imply in ce r t a in 
well-defined c i r c u m s t a n c e s a positive ob l iga t ion on the a u t h o r i t i e s to 
take p reven t ive o p e r a t i o n a l m e a s u r e s to p ro tec t an individual whose life 
is a t r isk (see Osman v. the United Kingdom, j u d g m e n t of 28 O c t o b e r 1998, 
Reports 1998-VIII, p . 3159, § 115, a n d Keenan v. the United Kingdom, 
no. 27229/95 , E C H R 2001-III) . 

T h e C o u r t cons iders t h a t it is not r e q u i r e d to d e t e r m i n e w h e t h e r t he 
foetus m a y qualify for p ro tec t ion u n d e r t he first s e n t e n c e of Art ic le 2 as 
i n t e r p r e t e d above. Even suppos ing t h a t , in ce r t a in c i r c u m s t a n c e s , t h e 
foetus migh t be cons ide red to have r igh ts p ro t ec t ed by Art ic le 2 of t he 
C o n v e n t i o n , t he C o u r t no tes that in the i n s t an t case , a l t h o u g h the 
app l i can t did not s t a t e the n u m b e r of weeks t h a t had e lapsed before t he 
abor t ion or t he precise g r o u n d s on which it had b e e n ca r r i ed out , it 
a p p e a r s from the evidence t h a t his wife's p r e g n a n c y was t e r m i n a t e d in 
conformi ty wi th sect ion 5 of Law no. 194 of 1978. 
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In this connec t ion , t he C o u r t no tes t h a t t he re levan t I ta l ian legis lat ion 
a u t h o r i s e s abor t ion wi thin the first twelve weeks of a p r e g n a n c y if t he re is 
a risk to the w o m a n ' s physical or m e n t a l hea l t h . Beyond t h a t poin t , a n 
abor t ion m a y be ca r r i ed out only w h e r e c o n t i n u a t i o n of t he p r e g n a n c y o r 
ch i ldbi r th would pu t t he w o m a n ' s life at r isk, or w h e r e it has been 
es tab l i shed t h a t t he child will be bo rn wi th a condi t ion of such gravi ty as 
to e n d a n g e r t h e w o m a n ' s physical or m e n t a l hea l t h . It follows t h a t a n 
abor t ion may be ca r r i ed out to p ro tec t t he w o m a n ' s hea l t h . 

In t he C o u r t ' s op in ion , such provis ions s t r ike a fair ba l ance b e t w e e n , o n 
t he one hand , t he need to e n s u r e p ro tec t ion of t he foetus and , on the 
o the r , t he w o m a n ' s i n t e r e s t s . H a v i n g r ega rd to the condi t ions r equ i red 
for t he t e r m i n a t i o n of p r e g n a n c y a n d to the p a r t i c u l a r c i r c u m s t a n c e s of 
t he case , t he C o u r t does not find t h a t the r e s p o n d e n t S t a t e has gone 
beyond its d i sc re t ion in such a sensi t ive a r e a (see H. v. Norway, 
no. 17004/90, C o m m i s s i o n decision of 19 May 1992, D R 73, p. 155). 

It follows t h a t this compla in t m u s t be re jec ted as be ing mani fes t ly ill-
founded , p u r s u a n t t o Ar t ic le 35 §§ 3 a n d 4 of t h e C o n v e n t i o n . 

2. T h e appl ican t compla ined tha t it had b e e n imposs ib le for h im to 
have any inf luence on his wife's decision to have an abor t ion , and al leged 
a violat ion of Art ic le 8 of the Conven t i on . 

Art ic le 8 provides : 

"I . Everyone has the right to respect for his private and fami ly life, his h o m e and his 

c o r r e s p o n d e n c e . 

2. T h e r e shal l be no in ter ference by a public author i ty w i th the exerc i s e o f th is right 

except as such as is in accordance w i th the law and is neces sary in a d e m o c r a t i c soc ie ty in 

the i n t e r e s t s of na t iona l securi ty , public sa fe ty or the w e l l - b e i n g o f the country , for the 

protec t ion of hea l th or mora l s , or for the protec t ion of the r ights and f r e e d o m s o f 

o thers ." 

T h e C o u r t no tes t h a t , as t he C o m m i s s i o n has s t a t e d , " legis la t ion 
r e g u l a t i n g the i n t e r r u p t i o n of p r e g n a n c y touches upon the s p h e r e of 
p r iva te life", s ince " w h e n e v e r a w o m a n is p r e g n a n t h e r p r i v a t e life 
becomes closely connec t ed wi th the deve lop ing foe tus" (see Bruggemann 
and Scheuten v. Germany, no. 6959/75, C o m m i s s i o n ' s r epo r t of 12 J u l y 1977, 
D R 10, p . 100, and X v. the United Kingdom, c i ted above, a t p . 254) . However , 
t he C o m m i s s i o n has also t a k e n the view tha t t he po ten t i a l f a the r ' s r ight to 
respec t for his p r iva te a n d family life canno t be i n t e r p r e t e d so widely as to 
e m b r a c e the r ight to be consu l t ed or to apply to a cou r t abou t an abor t ion 
which his wife i n t e n d s to have pe r fo rmed on her (see X v. the United 
Kingdom, c i ted above , a t p . 254, a u d i / , v. Norway, c i t ed above , a t p . 170). 

T h e C o u r t cons iders t h a t any i n t e r p r e t a t i o n of a po ten t i a l f a the r ' s 
r igh ts u n d e r Ar t ic le 8 of t he C o n v e n t i o n w h e n t h e m o t h e r in t ends to 
have an abor t ion should above all t ake in to account he r r igh t s , as she is 
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the pe r son p r imar i ly conce rned by the p r e g n a n c y a n d its c o n t i n u a t i o n or 
t e r m i n a t i o n . 

As the C o u r t no ted above, the abo r t i on in the i n s t an t case was ca r r i ed 
out in a c c o r d a n c e wi th I t a l i an legis la t ion a n d t hus p u r s u e d the a im of 
p r o t e c t i n g t he m o t h e r ' s h e a l t h . 

Accordingly, any in t e r f e rence wi th t he r ight p ro t ec t ed u n d e r Art ic le 8 
which m i g h t be a s s u m e d in the c i r c u m s t a n c e s of t he case was jus t i f ied as 
b e i n g neces sa ry for t h e p r o t e c t i o n of t h e r i gh t s of a n o t h e r pe r son (see 
H. v. Norway, c i ted above, p . 170). 

It follows t h a t th i s p a r t of t he app l ica t ion is l ikewise manifes t ly ill-
founded and m u s t be re jec ted p u r s u a n t to Art ic le 35 §§ 3 a n d 4 of t he 
Conven t ion . 

3. Rely ing on Art ic le 12 of t he C o n v e n t i o n , the appl ican t compla ined 
t h a t t he legis la t ion on the t e r m i n a t i o n of p r e g n a n c y h a d p r e v e n t e d h im 
from founding a family. 

In acco rdance wi th t he case- law of t he C o n v e n t i o n in s t i t u t ions (see 
E.L.H. and P.B.H. v. the United Kingdom, nos. 32094/96 and 32568/96, 
C o m m i s s i o n decision of 22 O c t o b e r 1997, D R 91-A, p. 61) , t he C o u r t 
r e i t e r a t e s t h a t an i n t e r f e r ence wi th family life which is jus t i f ied u n d e r 
p a r a g r a p h 2 of Art ic le 8 of the Conven t i on canno t a t t he s a m e t i m e 
cons t i t u t e a viola t ion of Art ic le 12. 

T h e C o u r t has a l r eady held tha t the c o m p l a i n t u n d e r Art ic le 8 of the 
C o n v e n t i o n is mani fes t ly i l l-founded. It t he re fo re cons iders t h a t t he s a m e 
conclusion appl ies in t he in s t an t case u n d e r Art ic le 12 of t he Conven t ion . 

It follows t h a t th is compla in t mus t be re jec ted as be ing mani fes t ly ill-
founded, p u r s u a n t to Art ic le 35 §§ 3 a n d 4 of t he Conven t ion . 

For these r easons , t he C o u r t by a major i ty , 

Declares the app l ica t ion inadmiss ib le . 




