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entry into force of Protocol No. 11 to the Convention for the Protection of Human Rights and 
Fundamental Freedoms. All judgments and decisions of the Court (with the exception of 
decisions taken by committees of three judges pursuant to Article 28 of the Convention), 
including those not published in this series, are available in the Court 's case-law database 
(HUDOC) which is accessible via the Court 's website (http://www.echr.coe.int). 

Note on citation 

The form of citation for judgments and decisions published in this series from 1 November 
1998 follows the pattern: name of case (in italics), application number , paragraph number 
(for judgments), abbreviation of the European Court of Human Rights (ECHR), year and 
number ol volume. 
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l 'entrée en vigueur du Protocole n" 11 à la Convention de sauvegarde des Droits de l 'Homme 

et des Libertés fondamentales. Tous les arrêts et décisions de la Cour (à l'exception des 
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SUMMARY1 

Employer's inclusion of waiters' tips in the calculation of their minimum 
wage 

Article 1 of Protocol No. 1 

Peaceful enjoyment qj possessions - Possessions — Employer's inclusion of waiters' tips in the 
calculation of their minimum wage - Lack of arbitrariness or unreasonableness in conclusion of 
domestic courts - Legitimate expectation 

* * 

The applicants were all waiters. Cash tips which they received were put in a kitty 
(tronc) and distributed out at the end of each week. Initially, tips included in cheque 
or credit card payments were dealt with by payment of the equivalent in cash but 
subsequently they were included in the applicants' weekly pay slip as "additional 
pay". This system was eventually agreed to by staff. The cheque and credit card 
gratuities were subject to deductions by the employer in respect of income tax and 
national insurance contributions. The applicants, who at the relevant time were 
entitled to a statutory minimum remuneration, sued their employer for breach of 
contract, challenging the employer's right to count these tips as part of their 
minimum remuneration. The Court of Appeal held that tips included in cheque or 
credit card payments should count against the minimum remuneration require
ment, notwithstanding the customers' intention. Leave to appeal was refused. 

Held 
(1) Article 1 of Protocol Xo. 1: It was not disputed that legal title to tips paid by 
cheque or credit card passed to the employer in the first instance or that the 
applicants duly received their share in accordance with the agreed proportion. 
Consequently, there had been no interference with each applicant's agreed right 
to an appropriate share of the lips. They each received what they would have got 
via the tronc system, less tax and national insurance contributions. Indeed, they 
received them more speedily since, unlike the employer, they did not have to wait 
for the cheque and credit card payments to be processed. Furthermore, payment 
was guaranleed even if cheque or credit card payments turned out to be 
fraudulent. The applicants had not disputed that their employer complied with 
the statutory obligation to pay them a minimum wage. The applicants could not 
maintain that they had a separate right to the tips and a separate right to 
minimum remuneration calculated without reference to those tips. That 
assertion was not borne out by the legislation at issue as interpreted by lire 

1. This summary by the Registry does not bind the Court . 
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domestic courts. The fact that the domestic courts ruled in a dispute between 
private litigants that the tips at issue represented "remuneration" could not of 
itself be said to engage the liability of the State under Article 1 of Protocol No. 1. 
The conclusion of the domestic courts that the employer, and not the customer, 
paid the tips at issue out of its own funds could not be considered arbitrary or 
manifestly unreasonable. Moreover, the applicants could not claim that they had 
a legitimate expectation (hat the tips at issue would not count towards 
remuneration. Such a view assumed that the customer intended that this would 
not be the case, which was too imprecise a basis on which to found a legitimate 
expectation which could give rise to "possessions". 
Conclusion: no violation (six votes to one). 
(2) Article 14 of the Convention taken in conjunction with Article 1 of Protocol 
No. 1: The applicants had not established that either the applicable legislation or 
its interpretation by the domestic courts discriminated against them vis-a-vis 
employees in other sectors of employment covered by that legislation. Indeed, the 
applicants, being in a sector covered by the minimum wages legislation, were 
treated more favourably than employees in sectors outside the scope of that 
legislation. 

Conclusion: no violation (unanimously). 

Case-law cited by the Court 

Pine Valley Developments Ltd and Others v. Ireland, judgment of 29 November 1991, 
Scries A no. 222 
Pressos Compania Naviera S.A. and Others v. Belgium, judgment of 20 November 1995, 
Series A no. 332 
Malhous v. the Czech Republic (dec.) [GC], no. 33071/96, ECHR 2000-XII 
Prince Hans-Adam II of Liechtenstein v. Germany [GC], no. 42527/98, ECHR 2001-VIII 
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In the c a s e o f N e r v a a n d O t h e r s v. t h e U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r c o m p o s e d of: 
Mr J . -P . C O S T A , President, 

Mr A.B . BAKA, 

Sir Nicolas BRATZA, 

Mr G A U K U R J Ö R U N D S S O N , 

M r L . LOUCAIDES, 

Mr C . BlRSAN, 

M r M. UGREKHELID/.E, judges, 

and Mrs S. D O L L E , Section Registrar, 
H a v i n g d e l i b e r a t e d in pr iva te on 11 S e p t e m b e r 2001 and 3 S e p t e m b e r 

2002, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an appl ica t ion (no. 42295/98) aga ins t the 
U n i t e d K i n g d o m of G r e a t Br i t a in and N o r t h e r n I r e l and lodged wi th the 
E u r o p e a n C o m m i s s i o n of H u m a n R i g h t s (" the C o m m i s s i o n " ) u n d e r 
f o rmer Art ic le 25 of t h e C o n v e n t i o n for t he P r o t e c t i o n of H u m a n Rights 
a n d F u n d a m e n t a l F r e e d o m s (" the C o n v e n t i o n " ) by M r S a n d r o Nerva , an 
I ta l ian na t iona l , and t h r e e Spanish na t iona l s , M r J o s é Pul le i ro , M r Ju l io 
Rodr iguez and Mr J o s é Gig i r ey -Cabo (" the a p p l i c a n t s " ) , on 18 Augus t 
1997. T h e first two app l i can t s a r e c u r r e n t l y living in London , Eng land . 
T h e four th app l ican t lives in Spain . T h e th i rd app l i can t is since deceased . 
His appl ica t ion is be ing p u r s u e d in his n a m e by his b r o t h e r , M r José 
A n t o n i o Rodr iguez M o n t e g a , who lives in Spain . 

2. T h e app l i can t s , who had b e e n g r a n t e d legal a id , w e r e r e p r e s e n t e d 
before the C o u r t by M s C. Scrivens, a lawyer employed wi th the C e n t r a l 
London Law C e n t r e . T h e U n i t e d K i n g d o m G o v e r n m e n t (" the Govern
m e n t " ) were r e p r e s e n t e d by the i r A g e n t , Ms J . Foak.es, of t he Fore ign 
and C o m m o n w e a l t h Office. 

3. T h e app l i can t s a l leged, in pa r t i cu l a r , t h a t t he i r r igh ts u n d e r 
Art ic le 1 of Protocol No. 1 a n d u n d e r Art ic le 14 of the Conven t i on t a k e n 
in conjunct ion wi th Art ic le 1 of Protocol No . 1 had b e e n b r e a c h e d given 
tha t the d o m e s t i c cour t s of t h e r e s p o n d e n t S t a t e h a d ru led t h a t money 
which was left to t h e m as tips by c u s t o m e r s passed to the i r employe r to 
be used as it wished and , in the i r case , to d i s cha rge the employer ' s 
s t a t u t o r y ob l iga t ion to pay t h e m a basic m i n i m u m w a g e . 

http://Foak.es


6 NERVA AND OTHERS v. THE UNITED KINGDOM JUDGMENT 

4. T h e app l ica t ion was t r a n s m i t t e d to the C o u r t on 1 N o v e m b e r 1998, 
when Protocol No. 11 to the C o n v e n t i o n c a m e in to force (Article 5 § 2 of 
Protocol No. 11). 

5. T h e appl ica t ion was or iginal ly a l loca ted to t he T h i r d Sect ion of t h e 
C o u r t (Rule 52 § 1 of t he Rules of C o u r t ) , which dec la red it admiss ib le on 
11 S e p t e m b e r 2001 . 

6. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the compos i t ion of its 
Sect ions (Rule 25 § 1). T h e app l ica t ion was a l loca ted to t he Second 
Sect ion of the C o u r t . W i t h i n t h a t Sect ion, t he C h a m b e r tha t would 
cons ide r t he case (Art icle 27 § 1 of t he Conven t ion ) was c o n s t i t u t e d as 
provided in Rule 26 § 1. 

7. T h e G o v e r n m e n t , but not t he app l i c an t s , filed observa t ions on t he 
m e r i t s (Rule 59 § 1). T h e C h a m b e r dec ided , af ter consu l t ing t he p a r t i e s , 
t h a t no h e a r i n g on the m e r i t s was r equ i r ed (Rule 59 § 2 in fine). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e app l i can t s were employed as wa i t e r s at the m a t e r i a l t i m e . 
W h e n the app l i can t s received a t ip in cash d i rec t ly from a c u s t o m e r , t h e 
m o n e y was placed in a box cal led a " t r o n c " a n d d i s t r i bu t ed p r o p o r t i o n a t e l y 
a m o n g the w a i t e r s at t he e n d of t he week by the " t r onc m a s t e r " . 

9. Ini t ial ly, t ips left by c u s t o m e r s which were paid to the r e s t a u r a n t by 
way of an addi t ion to a sum paid by c h e q u e or credi t card were dea l t wi th 
by r emov ing from the cash r eg i s t e r a sum equ iva len t to t he t ip pa id by 
c h e q u e or credi t card and p lac ing it in t he t ronc , out of which it would be 
d i s t r i b u t e d at the end of the week in t h e s a m e way as cash t ips . 

10. In 1979, following an inspect ion from the t ax au tho r i t i e s , t h e 
a p p l i c a n t s ' employe r was r e q u i r e d to t r e a t t ips left by c h e q u e or credi t 
card wi th in t he "Pay-As-You-Earn" ("PAYE") system. ' U n d e r the PAYE 
sys tem an employer had to ensu re tha t e m p l o y e e s ' income tax and 
na t iona l i n su rance con t r ibu t ions w e r e d e d u c t e d from the sums paid, a n d 
t h a t e m p l o y e r s ' na t iona l i n su rance con t r i bu t ions w e r e paid on those s u m s . 
In the app l i c an t s ' view, the tax au tho r i t i e s in 1979 were s imply ins is t ing 
tha t as c h e q u e and credi t card t ips passed t h r o u g h the h a n d s of 
t h e emp loye r t he l a t t e r was responsib le for d i s t r ibu t ion and shou ld be 
responsib le for e n s u r i n g tha t t ax and na t iona l i n su rance were properly-
d e d u c t e d t h r o u g h PAYE. 

11. R a t h e r t h a n d i s t r i bu t i ng cash sums equ iva len t to those left by 
c u s t o m e r s on c h e q u e and credi t card voucher s , t h e a p p l i c a n t s ' emp loye r 
inc luded "add i t iona l pay" in t he i r weekly pay slip. It would a p p e a r t h a t t h e 
m e t h o d of d i s t r i bu t ion was t he s a m e as the m e t h o d h i t h e r t o appl ied to 
t ronc money . 
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12. A l t h o u g h initially opposed , th is new sys tem was eventua l ly a g r e e d 
to by t he staff. T h e first app l i can t was a l r eady a staff m e m b e r a t the t i m e 
of the in t roduc t ion of the sys tem. T h e r e m a i n i n g app l i can t s a g r e e d to t he 
sys tem w h e n t h e y took u p e m p l o y m e n t . T h e app l i can t s s u b m i t t e d t h a t t h e 
staff a g r e e m e n t to the new sys tem was not i n t e n d e d to a l t e r t he fact t ha t 
the g r a tu i t i e s were to be paid in full to employees . 

13. T h e c h e q u e a n d credi t card g r a t u i t i e s were the subject of 
d e d u c t i o n s by the employer in respec t of tax and na t iona l i n su rance 
c o n t r i b u t i o n s . T h e employe r bore t he cha rges of t he credi t card 
c o m p a n i e s , va ry ing at the t i m e from 3 % to 5% on the a m o u n t of t he 
g r a t u i t i e s . W h e n a credi t ca rd vouche r was improperly comple t ed and 
re jec ted by a credi t ca rd c o m p a n y , t h e employer wro te off t he a m o u n t 
a n d , it would a p p e a r , did not seek to recover any s u m s d i s t r i b u t e d to 
wa i t e r s in respec t of any g r a t u i t y inc luded on the voucher ; it does not 
a p p e a r e i t he r t h a t the employe r sought to recover f rom the wa i t e r s any 
s u m s which it did not receive as a resul t of d i s h o n o u r e d c h e q u e s . T h e 
app l i can t s h igh l igh ted the i r view that this was not a new prac t i ce , but 
t h a t it appl ied before 1979. 

14. At the re levan t t i m e t h e r e was a legal r e q u i r e m e n t t h a t var ious 
ca t ego r i e s of worke r s , inc lud ing w a i t i n g staff like t h e app l i c an t s , be paid 
a m i n i m u m s u m as r e m u n e r a t i o n . Th i s r e q u i r e m e n t was embod ied first in 
the W a g e s Counci l s Act 1979 and t h e n , as from 1 J a n u a r y 1987, in the 
W a g e s Act 1986. 

15. T h e app l i can t s sued t h e i r employe r for b r e a c h of con t r ac t and 
cha l l enged the employe r ' s r i gh t to coun t t h e t ips inc luded in c h e q u e or 
credit card p a y m e n t s as par t of t he i r s t a t u t o r y m i n i m u m r e m u n e r a t i o n . 
T h e a p p l i c a n t s ' c laim covered the six-year period pr ior to 6 M a r c h 1989 
a n d the re fo re s t r a d d l e d bo th of t he above -men t ioned Acts . In the 
G o v e r n m e n t ' s view, the issue b e t w e e n the p a r t i e s was w h e t h e r t he 
"add i t iona l pay" cons t i t u t ed m o n e y paid to t h e m by the i r employer . If 
the app l i c an t s ' c la im was uphe ld , t he consequence would have been tha t 
the i r employe r had been paying t h e m r e m u n e r a t i o n less t h a t the s t a t u t o r y 
m i n i m u m over a per iod of yea r s , in b r e a c h of c o n t r a c t , en t i t l i ng t h e m to 
s u b s t a n t i a l d a m a g e s . T h e app l i can t s m a i n t a i n e d tha t the d i s p u t e c e n t r e d 
on w h e t h e r t he "add i t iona l pay" c o n s t i t u t e d m o n e y paid to the app l i can t s 
by t h e i r employe r or, they e m p h a s i s e d , by the i r employe r in respect of 
t i m e worked . 

16. O n 25 May 1994 a H i g h C o u r t j u d g e , M r J u s t i c e M a n c e , held on 
a p r e l i m i n a r y point t ha t t ips included in c h e q u e and cred i t card 
t r a n s a c t i o n s did count aga ins t t he m i n i m u m r e m u n e r a t i o n r e q u i r e m e n t . 
M r J u s t i c e M a n c e re jected t h e a p p l i c a n t s ' submiss ion tha t t h e t ips paid in 
this m a n n e r w e r e held in t r u s t for t h e m by the employer . In his j u d g m e n t , 
the employer ob ta ined the legal title to a tip paid by credit card or cheque, 
wi th t h e resul t t h a t it b e c a m e t h e employe r ' s p roper ty . 
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17. T h e app l i can t s a p p e a l e d to the C o u r t of Appea l . By the t i m e of t he 
h e a r i n g before t he C o u r t of Appea l , t he app l i can t s had accep ted t h a t 
p rope r ty in the c h e q u e a n d cred i t ca rd t ips passed to t he i r employe r a n d 
no longer re l ied on t h e a r g u m e n t t h a t t hey were to be cons ide red 
benef ic iar ies of m o n e y held on t rus t for t h e m by the employe r . 

18. In its j u d g m e n t of 15 May 1996, t he C o u r t of Appea l d i smissed the 
a p p l i c a n t s ' appea l . 

19. Lord J u s t i c e S t a u g h t o n observed t h a t it was not d i spu t ed t h a t t he 
re levan t legislat ion ( the W a g e s Counci l s Act 1979 and the W a g e s Act 
1986) e m b o d i e d the ru le tha t wha t was paid by the e m p l o y e r and not by 
any o t h e r pe r son c o u n t e d as r e m u n e r a t i o n for t he p u r p o s e of t h a t 
legis lat ion. For t h a t r eason , t ips paid in cash to w a i t e r s or to t he t r onc 
did not coun t as r e m u n e r a t i o n . However , he cons ide red t h a t t h e s a m e 
r ea son ing could not apply to tips which were buil t in to p a y m e n t s m a d e by 
c h e q u e or credi t c a rd to the i r employer since t he a m o u n t s b e c a m e t h e 
l a t t e r ' s p rope r ty . T h e emp loye r t h e r e a f t e r pa id an equ iva len t a m o u n t to 
t he app l i can t s . In his view, tips pa id in th is m a n n e r shou ld count aga ins t 
the m i n i m u m r e m u n e r a t i o n r e q u i r e m e n t . Lord J u s t i c e S t a u g h t o n 
re jected t h e a t t e m p t s of the app l i c an t s ' counse l to i n t e r p r e t t h e 
appl icab le legis lat ion differently. H e fu r the r re jec ted counse l ' s a r g u m e n t 
tha t the app l i can t s had a r ight to the c h e q u e and credi t ca rd t ips as money 
had and received for t h e i r u se . In Lord J u s t i c e S t a u g h l o n ' s opinion, it was 
decisive tha t the employe r was paying the t ips wi th its own m o n e y even if 
they had b e e n paid by the c u s t o m e r s to the employer in the belief t h a t t he 
l a t t e r would pass the tips on to t he wa i t e r s and on the u n d e r s t a n d i n g t h a t 
it would do so. 

20. As to t he issue of t he c u s t o m e r s ' i n t e n t i o n w h e n a d d i n g the t ip to 
t he c h e q u e or credi t c a rd p a y m e n t , Lord J u s t i c e S t a u g h t o n cons idered : 

"This is relevant ... in deciding whether the money became the property of the 
employers or the waiters. But it is clear and (in this court) uncontrovcrted in this case 
that it became the property of the employers. Beyond that , as it seems to me, the 
intention of the customers has no part to play. ..." 

21 . M r J u s t i c e Doug las Brown concur red . As to t he a p p l i c a n t s ' re l iance 
on c u s t o m e r i n t en t i on , M r J u s t i c e Douglas Brown s t a t e d tha t t he 
i n t en t ion of the different c u s t o m e r s could only be t he subject of 
specu la t ion . 

22. Lord J u s t i c e Aldous d i s sen ted . As to t ips pa id by c h e q u e or credi t 
card , Lord J u s t i c e Aldous accep ted t h a t the a m o u n t was paid to the 
employer and the re fo re it could not be said t h a t t he t ip so paid never 
b e c a m e the employe r ' s p roper ty . However , in his opin ion the i n t en t ion of 
t h e c u s t o m e r was t he s a m e w h e n paying a t ip by c red i t card or c h e q u e as 
when paying by cash a n d , in e i t h e r case , t he c u s t o m e r had no in t en t ion of 
giving a n y t h i n g to t h e employer . Lord J u s t i c e Aldous s t a t ed : 
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"It was paid to the employer by the customer as a gratuity with the intention that it 
should be passed to the staff in the same way as cash payments would be and was 
accepted upon that basis as was apparent from the way that it was operated. The 
money added to the. slip was taken out of the till and added to the tronc. That being so, 
I do not believe that tips paid by way of cheque or credit card should be considered 
' remunerat ion ' when cash tips would not be." 

23 . Lord J u s t i c e Aldous fu r the r observed tha t t h e r e was no difference 
in pr inciple be tween tips paid in cash a n d t ips paid by c h e q u e or credi t 
ca rd . In his opin ion , the only difference was t h a t in t he l a t t e r cases the 
employe r ac ted as a g e n t for t h e c u s t o m e r and , w h e n do ing so, had to 
ca r ry out its du t i e s u n d e r the re levan t t ax legis la t ion t o e n s u r e tha t tax 
was levied on the t ips . However , the fact t h a t tax on c h e q u e and credi t 
card t ips was d e d u c t e d u n d e r t he PAYE sys tem, ins t ead of be ing paid by 
t h e wa i t e r s , did not affect the r e l a t i onsh ip b e t w e e n the c u s t o m e r and the 
employee and the i n t en t ion of t he c u s t o m e r t h a t his t ip would find its way 
in to the h a n d s of the employee r a t h e r t h a n en r i ch ing the employer ' s bank 
accoun t . 

24. O n 1 4 J u n e 1996 the app l i can t s appl ied for leave to appea l to the 
H o u s e of Lords . O n 28 O c t o b e r 1996 the app l i can t s were informed tha t 
t he A p p e a l C o m m i t t e e had provisionally dec ided t h a t leave to appea l 
should be given a n d t h a t t he a p p l i c a n t s ' employe r was invi ted to submi t 
object ions to t he app l i c an t s ' pe t i t ion before 11 N o v e m b e r 1996. O n 
4 F e b r u a r y 1997 the Appea l C o m m i t t e e r e fe r red t he m a t t e r for an oral 
h e a r i n g before t h r ee Law Lords . 

25 . O n 20 F e b r u a r y 1997 the h e a r i n g was held. T h e a p p l i c a n t s ' counsel 
was given the o p p o r t u n i t y to speak to the pe t i t ion for leave a n d to address 
t he employer ' s wr i t t en object ions . T h e h e a r i n g las ted five m i n u t e s . O n the 
s a m e day the A p p e a l C o m m i t t e e refused leave to appea l wi thou t giving 
r ea sons . 

II. RELEVANT D O M E S T I C I A W 

26. Sect ion 1 of the W a g e s Counci l s Act 1979 provided for the 
e s t a b l i s h m e n t of wages councils by o r d e r of t he Sec re t a ry of S t a t e for 
E m p l o y m e n t in respec t of those worke r s descr ibed in t he o r d e r and the i r 
employe r s . U n d e r sec t ion 14, wages counci ls were e m p o w e r e d , inter alia, to 
fix the r a t e of r e m u n e r a t i o n for any worke r s in r e l a t i on to which they 
o p e r a t e d . U n d e r sec t ion 15, c o n t r a c t s of e m p l o y m e n t providing for 
p a y m e n t of less t h a n the m i n i m u m r e m u n e r a t i o n p resc r ibed by a wages 
council would have effect as if the c o n t r a c t u a l r a t e w e r e s u p e r s e d e d by the 
s t a t u t o r y m i n i m u m r a t e . A wages council was es tab l i shed for workers in 
l icensed r e s iden t i a l e s t a b l i s h m e n t s and l icensed r e s t a u r a n t s . M i n i m u m 
r e m u n e r a t i o n for t hose w o r k e r s was laid down in t h e W a g e s (Licensed 
Res iden t i a l E s t a b l i s h m e n t and Licensed R e s t a u r a n t ) O r d e r 1982. 
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P a r a g r a p h 3 of t he 1982 O r d e r specified t he m i n i m u m ra t e to be paid for 
forty h o u r s ' work as well as t he ra tes for ove r t ime , night work, e tc . 
P a r a g r a p h 12 of t he 1982 O r d e r p rov ided t h a t if in any week in which 
a worker p e r f o r m e d some work for his employer the total a m o u n t 
of g r a t u i t i e s from c u s t o m e r s received by the w o r k e r was less t h a t 
8.40 pounds s t e r l ing ( G B P ) , the emp loye r had to pay the w o r k e r such 
s u m as t he a m o u n t of g r a t u i t i e s fell shor t of G B P 8.40. T h e r e had to be a 
w r i t t e n a g r e e m e n t be tween the w o r k e r a n d the employe r to this effect. 
W h e r e such an a g r e e m e n t exis ted , t he worke r had to be paid t he 
a p p r o p r i a t e a m o u n t r e d u c e d by twen ty -one pence pe r h o u r for t he first 
forty hour s worked by him in any week . 

27. Sect ion 17 of t he W a g e s Counci l s Act 1979 def ined r e m u n e r a t i o n 
as the a m o u n t ob t a ined or to be o b t a i n e d in cash by the worke r from his 
employer af ter a l lowing for the worke r ' s necessa ry e x p e n d i t u r e , if any , in 
connec t ion wi th his e m p l o y m e n t . 

28. T h e def ini t ion of r e m u n e r a t i o n u n d e r sect ion 17 of t he W a g e s Act 
1986 also took as its s t a r t i ng -po in t the to ta l a m o u n t of any money-
p a y m e n t s m a d e by the emp loye r to t he worker . T h e app l i can t s d r a w 
a t t e n t i o n to the t e r m s of sect ion 17(I)(a) , which provided: 

"For the purposes of determining, for the purposes of this Part , the amount of 
remuneration paid to a time worker by an employer in respect of time worked by the 
employee in any week there shall be added together -

(a) the total amount of any money payments made by the employer to the worker, on 
or before the relevant pay day, by way of remuneration in respect of time worked by him 
in that week ..." 

29. T h e app l i can t s s t r e s sed in t h e above connec t ion t h a t t hey w e r e 
r e g a r d e d as t i m e worke r s a t the m a t e r i a l t ime . 

30. T h e W a g e s Act 1986 m a d e provision for the c o n t i n u e d ex i s tence of 
wages counci ls , a l t h o u g h wi th r educed powers . U n d e r sec t ion 16, a w o r k e r 
could c la im as add i t iona l r e m u n e r a t i o n the difference b e t w e e n a statutory-
m i n i m u m set by a wages council a n d the a m o u n t he was ac tua l ly paid 
u n d e r con t r ac t . 

31 . U n d e r sec t ion 1 of t h e W a g e s Act 1986 (now r e - e n a c t e d in 
sect ion 13 of the E m p l o y m e n t Righ t s Act 1996), employers w e r e 
p r e v e n t e d from m a k i n g deduc t i ons from t h e wages p roper ly payable to 
the i r employees , save in ce r t a in def ined c i r c u m s t a n c e s and , in pa r t i cu l a r , 
whe re the employee had given pr ior consen t to t he d e d u c t i o n in wr i t ing . 

32. In Saavedra v. Aceground Lid t/a Terazza Est ([1995] Indus t r i a l 
Re la t ions Law R e p o r t s 198), the E m p l o y m e n t Appea l T r i b u n a l held t h a t 
a r e s t a u r a n t owner w h o kept for h imse l f a p r o p o r t i o n of t he s u m s pa id by-
c u s t o m e r s as a service c h a r g e had c o n t r a v e n e d sect ion 1 of t he W a g e s Act 
1986. Whi ls t it was a t the r e s t a u r a n t owner ' s d i scre t ion how the t ronc was 
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a l loca ted , this did not e x t e n d to p e r m i t t i n g him to a l locate some of the 
money to himself. 

T H E L A W 

I. PRELIMINARY ISSUE 

33 . T h e C o u r t no t e s at the ou t se t t h a t the th i rd appl icant (Mr Ju l io 
Rodr iguez) died shor t ly af ter t he in t roduc t ion of his appl ica t ion and that 
his b r o t h e r has informed the C o u r t tha t he wished to p u r s u e the 
appl ica t ion in t roduced by h im (see p a r a g r a p h 1 above) . A l though the heirs 
of a deceased appl ican t canno t claim a genera l r ight t ha t the e x a m i n a t i o n of 
the appl ica t ion b rough t by the l a t t e r be con t inued by the C o u r t (see Scherer 
v. Switzerland, j udgmen t of 25 M a r c h 1994, Series A no . 287), the C o u r t has 
accep ted on a n u m b e r of occasions tha t close relat ives of a deceased 
appl icant a re en t i t l ed to t ake his or her place (see Deweer v. Belgium, 
j u d g m e n t of 27 F e b r u a r y 1980, Series A no. 35 , p . 19, § 37, a n d Raimondo 
v. / / a / f j u d g m e n t of 22 F e b r u a r y 1994, Ser ies A no. 281-A, p. 8, § 2) . 

For the pu rposes of the in s t an t case , t he C o u r t is p r e p a r e d to accept 
t h a t t h e th i rd app l i can t ' s b r o t h e r can p u r s u e t he appl ica t ion initially 
b r o u g h t by M r Rodr iguez . 

II. ALLEGED V I O L A T I O N O F ARTICLE 1 O F P R O T O C O L No. 1 

34. T h e app l i can t s con t e s t ed the decision of t he d o m e s t i c cour t s to 
t r e a t t ips inc luded by c u s t o m e r s in c h e q u e or credi t card p a y m e n t s , and 
i n t e n d e d for t h e m , as t h e p r o p e r t y of the i r employe r wi th t h e resul t tha t 
the l a t t e r was en t i t l ed to t r e a t such t ips as r e m u n e r a t i o n . In the 
a p p l i c a n t s ' submiss ion , the effect was to in te r fe re wi th the i r r ight to the 
peaceful en joyment of t he i r possess ions , in b r e a c h of Art ic le 1 of Protocol 
No . 1, which s t a t e s : 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in anyway impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or penalties." 

35. flic G o v e r n m e n t e m p h a s i s e d t h a t sha res in the t ips left by 
c u s t o m e r s in c h e q u e a n d credi t card vouche r s were in fact paid to 
t he app l i can t s by t he i r employer . T h e app l i can t s u l t ima te ly ob ta ined 
p r o p e r t y in those s u m s . It was c l ea r f rom t h e t e r m s of t he i r con t r ac t of 
e m p l o y m e n t t h a t they had a l eg i t ima te expec t a t i on t h a t the t ips would 
pass to t h e m - but only af ter the tips had b e c o m e t h e p rope r ty of the i r 
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employer . However , t he app l i can t s could not rely on the pr inc ip le of 
l eg i t ima t e expec t a t i on to base an a r g u m e n t t h a t it was t he i n t e n t i o n of 
the c u s t o m e r s to t r ans fe r p rope r ty in the t ips d i rec t ly to t h e m w i t h o u t 
the t ips first b e c o m i n g the p r o p e r t y of t he i r employer . T h e d o m e s t i c 
cour t s re jec ted the i r c u s t o m e r - i n t e n t i o n p lea and the G o v e r n m e n t re l ied 
on the r ea sons given by the d o m e s t i c cour t s in th is connec t ion (see 
p a r a g r a p h s 20 and 21 above) . 

36. f u r t h e r m o r e , the app l i can t s could not have h a d a l eg i t ima t e 
expec t a t i on t h a t the c h e q u e and cred i t card t ips would not be t r e a t e d as 
r e m u n e r a t i o n . T h e G o v e r n m e n t s t ressed in this respec t t h a t it had b e e n 
the cons i s t en t posi t ion in domes t i c law for m a n y years t h a t , wi th t h e 
except ion of p a y m e n t s in respec t of a n employee ' s bus iness e x p e n s e s , all 
p a y m e n t s by a n employer would count as r e m u n e r a t i o n , bo th for 
m i n i m u m wage a n d o t h e r purposes . In add i t i on , it was not d i spu t ed by 
the app l i can t s in the C o u r t of Appea l p roceed ings t h a t t he i r emp loye r 
paid t h e m the equ iva len t , indeed slightly g r e a t e r s u m s , out of its own 
money; nor should it be over looked t h a t the app l i can t s t hemse lves 
ag reed t h a t c h e q u e and credi t card t ips should be paid to t h e m t h r o u g h 
the PAYE sys tem. 

37. In the G o v e r n m e n t ' s submiss ion , it was crucia l to b e a r in mind t h a t 
the app l i can t s received the i r a g r e e d s h a r e in the t ips left by the c u s t o m e r s 
in c h e q u e s and cred i t card vouchers . I ndeed , they received m o r e t h a n t h e 
employer ac tua l ly received in respec t of t ips from those c u s t o m e r s s ince 
the employe r bore the b u r d e n of c h e q u e and credi t ca rd t r a n s a c t i o n 
c h a r g e s a n d of bad d e b t s . F u r t h e r m o r e , t he app l i can t s received t h e 
m o n e y days or weeks before it was rece ived by the employe r and could 
hold t h e employe r to account u n d e r d o m e s t i c law if the l a t t e r did not pay 
the a m o u n t d u e to t h e m . 

38. T h e app l i can t s m a i n t a i n e d in reply tha t at the m o m e n t a g r a t u i t y 
was h a n d e d over by a c u s t o m e r t he w a i t e r had a r ight to receive a s h a r e in 
it, which was capab le of c o m p u t a t i o n a t t h a t poin t . Th i s was so w h e t h e r t h e 
g r a t u i t y was pa id in cash in to t he t r onc a d m i n i s t e r e d by the t r onc m a s t e r , 
or by c h e q u e or credi t ca rd to be a d m i n i s t e r e d by the employer . In e i t h e r 
case , the employee had a legal r igh t to c la im the p a y m e n t from the 
i n t e r m e d i a r y . T h a t legal r ight was a p rope r ty r ight . In the i r submiss ion , 
the appl icab le legis la t ion m a d e it c lea r t h a t they were to receive 
r e m u n e r a t i o n for t ime worked a n d the i r emp loye r in rea l i ty a p p r o p r i a t e d 
the i r e n t i t l e m e n t to sha res in t he t ips left by c u s t o m e r s who paid by c h e q u e 
or credi t c a rd in o r d e r to d i scha rge its s t a t u t o r y obl iga t ions . 

39. T h e app l i can t s s t a t e d t h a t none of the judges in the d o m e s t i c 
p roceed ings sugges ted tha t c u s t o m e r s i n t e n d e d to assist t he emp loye r in 
pay ing its wages bill. T h e app l i can t s re l ied in p a r t i c u l a r on t he r e a s o n i n g of 
Lord J u s t ice Aldous in t he C o u r t of A p p e a l p roceed ings (see p a r a g r a p h s 22 
and 23 above) . T h e y fu r the r m a i n t a i n e d t h a t it was i r re levan t t h a t t h e 
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employer paid the e n t i r e s u m col lected by way of t ips on cred i t ca rds and 
c h e q u e s r a t h e r t h a n m a k e d e d u c t i o n s to cover m a t t e r s such as t r ansac t ion 
c h a r g e s . H a d the employe r wished to avoid hav ing to b e a r t h e b u r d e n of 
such cha rges , it could have ag reed a different s c h e m e wi th t he staff, for 
e x a m p l e by ins is t ing t h a t c u s t o m e r s always pay tips in cash. 

40. T h e G o v e r n m e n t s t ressed t h a t , in so far as t h e app l ican t s 
compla ined tha t t h e r e had b e e n a n in t e r f e rence wi th the i r r ight to a 
basic sa lary since t h e t ips a t issue were c o u n t e d towards t he ca lcula t ion 
of the i r s t a t u t o r y m i n i m u m wage , it was not o p e n to t h e m to rely on 
Art ic le 1 of Protocol No. 1. T h a t provision p r o t e c t s the peaceful enjoy
m e n t of ex i s t ing possess ions; it does not confer any r ight to secure 
fu r the r possess ions in t he fu tu re . Should t he C o u r t not accept t h a t 
r e a s o n i n g in the i n s t an t case a n d find t h a t t h e r e has been an 
in te r fe rence wi th t h e a p p l i c a n t s ' possess ions , t he G o v e r n m e n t c o n t e n d e d 
t h a t it was e n t i r e l y cons i s t en t w i th t he object ives of t he m i n i m u m wage 
legis lat ion ( to c u r b undu ly low pay) , and it was not mani fes t ly wi thou t 
r ea sonab le founda t ion to t r e a t all p a y m e n t s from an employe r as 
c o u n t i n g t owards t h e m i n i m u m level of r e m u n e r a t i o n . Accordingly , any 
in te r fe rence wi th the a p p l i c a n t s ' possessions had been r e a s o n a b l e and 
p r o p o r t i o n a t e , a n d did not disclose a b reach of Art ic le 1 of Protocol No. 1. 

4 1 . T h e C o u r t no tes t h a t it has not b e e n d i s p u t e d t h a t t h e legal t i t le to 
t ips paid by c u s t o m e r s us ing c h e q u e s or credi t ca rds passed to the 
a p p l i c a n t s ' emp loye r in t he first ins tance . T ips paid in this m a n n e r 
b e c a m e the p r o p e r t y of t he emp loye r for t he s imple r ea son t h a t the 
vouche r s s igned by c u s t o m e r s w e r e m a d e ou t in t he employer ' s n a m e and 
were c lea red t h r o u g h the l a t t e r ' s account . It has not been d i s p u t e d e i the r 
t h a t t h e app l i can t s du ly received from the i r e m p l o y e r t he i r s h a r e in the 
t ips in acco rdance wi th t h e p ropo r t i on a g r e e d by the wa i t i ng staff. 
Accordingly, t h e r e was no in te r fe rence with each app l i can t ' s a g r e e d light 
to a n a p p r o p r i a t e s h a r e of t he t ips . T h e y each rece ived, in t he form of 
"add i t iona l pay", w h a t t h e t ronc sys tem would have i n t ended t h e m to 
receive, m i n u s tax and na t iona l i n su rance con t r i bu t ions which were 
payab le on t h e a m o u n t s received. It is t o be observed t h a t t he app l i can t s 
received the t ips in t h e form of add i t iona l pay speedily s ince, unl ike the i r 
employer , they did not have to wait unt i l the credi t card or cheque 
p a y m e n t s had b e e n processed . F u r t h e r m o r e , p a y m e n t of t he g r a t u i t y was 
g u a r a n t e e d even if t h e c red i t ca rd or c h e q u e t r a n s a c t i o n t u r n e d out to be 
f r audu len t . T h e employe r bore t he risk of fraud a n d did not r equ i r e the 
app l i can t s or o t h e r employees to indemnify it aga ins t t h a t risk. 

42. For t h e app l i can t s , however , if t he g r a t u i t i e s were indeed paid to 
t h e m a long the se l ines t h e n it m u s t be accep ted t h a t wages owed to t h e m 
u n d e r the app l icab le legis lat ion r e m a i n e d unpa id . T h e C o u r t does not 
a g r e e wi th this a r g u m e n t . T h e app l i can t s w e r e en t i t l ed to a m i n i m u m 
wage , a n d they have not d i s p u t e d t h a t t h e i r emp loye r compl ied wi th its 
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s t a t u t o r y obl iga t ions in this connec t ion a n d , indeed , paid t h e a p p l i c a n t s 
more t h a n the m i n i m u m e n t i t l e m e n t , hav ing r ega rd to the add i t iona l 
pay which a p p e a r e d in the i r wage slips. 

43 . T h e app l i can t s c a n n o t m a i n t a i n t h a t t hey had a s e p a r a t e r ight to t h e 
t ips a n d a s e p a r a t e r ight to m i n i m u m r e m u n e r a t i o n ca lcu la ted wi thou t 
reference to those tips. In the first p lace, t h a t a s se r t ion is not borne out by 
t he legis lat ion a t issue as i n t e r p r e t e d by the d o m e s t i c cour t s . T h e fact t h a t 
the d o m e s t i c cour ts ru led in a d i spu te be tween pr ivate l i t igants t h a t the t ips 
at issue r e p r e s e n t e d " r e m u n e r a t i o n " wi th in the m e a n i n g of the appl icable 
legislat ion c a n n o t of i tself be said to e n g a g e the liability of t he r e s p o n d en t 
S t a t e u n d e r Art ic le 1 of Protocol No . 1. It would observe in this connec t ion 
t h a t the i n t e r p r e t a t i o n a n d appl icat ion of domes t i c legislat ion in a given 
d i spu te is essent ia l ly a m a t t e r for t he d o m e s t i c cou r t s . It notes t h a t a f ter 
full a r g u m e n t on the c o m p e t i n g i n t e r p r e t a t i o n s canvassed for the not ion 
of " r e m u n e r a t i o n " , the domes t i c cour t s ruled t h a t t he employer , a n d not 
t he c u s t o m e r , paid the t ips a t issue out of its own funds to the app l i can t s 
and the i r col leagues . Th i s conclusion canno t be cons idered a rb i t r a ry or 
manifes t ly u n r e a s o n a b l e , having r e g a r d to the scope of t he express ion 
" r e m u n e r a t i o n " a n d indeed to the app l i can t s ' accep tance t h a t t i t le in t he 
t ips a t issue passed to t he employer . Moreover , the app l ican t s canno t c la im 
t h a t they h a d a l eg i t ima t e expec t a t ion t h a t t he t ips a t issue would not coun t 
towards r e m u n e r a t i o n . Such a view a s s u m e s t h a t t he c u s t o m e r in t ended 
tha t this would not be the case . However , this is too imprec ise a basis on 
which to found a l eg i t ima te expec t a t i on which could give rise t o 
"possess ions" wi th in the m e a n i n g of Art ic le 1 of Protocol No. 1 (see Pine 
Valley Developments Ltd and Others v. Ireland, j u d g m e n t of 29 N o v e m b e r 1991, 
Scries A no. 222, p. 23, § 5 1 ; Pressos Compania Naviera S.A. and Others v. Belgium, 
j u d g m e n t of 20 N o v e m b e r 1995, Series A no. 332, p . 2 1 , § 3\;Malhous v. the 
Czech Republic (dec.) [ G C ] , no. 33071/96, E C H R 2000-XII; and Prince Hans-
Adam II of Liechtenstein v. Germany [ G C ] , no. 42527/98, § 83 , E C H R 
2001-VIII) . In t he opinion of the C o u r t , it was for the app l i can t s to come to 
a con t r ac tua l a r r a n g e m e n t wi th the i r employer as to how the t ips at issue 
were to be dea l t wi th from the point of view of the i r wage e n t i t l e m e n t . 
However , t hey canno t rely on Art ic le 1 of Protocol No. 1 to base a claim to 
a h igher level of ea rn ings . 

44. For t he above r easons , the C o u r t finds t h a t t h e r e has b e e n no 
b r e a c h of t he a p p l i c a n t s ' r ight u n d e r Art ic le 1 of Protocol No. 1 in the 
c i r c u m s t a n c e s of th is case . 

III. A L L E G E D V I O L A T I O N O F A R T I C L E 14 O F T H E C O N V E N T I O N 
TAKEN IN C O N J U N C T I O N W I T H A R T I C L E 1 O F P R O T O C O L No. 1 

45 . T h e app l i can t s fu r the r s u b m i t t e d t h a t t he i m p u g n e d decision was 
d i sc r imina to ry since they, as wa i t e r s , we re t r e a t e d less favourably t h a n 



NERVA AND OTHERS v. THE UNITED KINGDOM JUDGMENT 15 

employees in o t h e r service indus t r i e s . Such unjust i f ied d i sc r imina t ion 
a m o u n t e d , in the i r view, to a b r e a c h of Art ic le 14 of t he Conven t ion 
t a k e n in con junc t ion wi th Art ic le 1 of Protocol No . 1. Art ic le 14 provides : 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

46. T h e G o v e r n m e n t s u b m i t t e d tha t the def ini t ion of 
" r e m u n e r a t i o n " in the appl icable legis la t ion was of g e n e r a l appl ica t ion 
and did not apply only to pa r t i cu l a r indus t r i e s or g roups . T h e y pointed 
out t h a t t h e a p p l i c a n t s t hemse lves conceded in a l e t t e r of 18 Augus t 
1997 to t he fo rmer C o m m i s s i o n tha t the C o u r t of Appea l ' s j u d g m e n t 
affected t he n a t u r e of t he prac t ice of leaving t ips in "any service 
indus t ry" . Accordingly, t hey could not compla in of d i s c r imina to ry t r e a t 
m e n t . 

47. The app l i can t s c o n t e n d e d t h a t only P a r t I of the W a g e s Act 1986 
was of gene ra l app l ica t ion , dea l ing as it did wi th unlawful deduc t ions from 
wages . However , t he W a g e s Counci l s Act 1979 a n d Pa r t II of the W a g e s 
Act 1986 appl ied only to those indus t r i e s a n d worke r s whose t e r m s and 
condi t ions were governed by wages counci ls , such as shops , hotels , 
r e s t a u r a n t s and public houses - bus inesses which typically employ high 
levels of e thn i c minor i t i e s and i m m i g r a n t l abour and w h e r e t h e r e is 
l imi ted t r a d e un ion r e p r e s e n t a t i o n . 

48 . T h e C o u r t ag rees wi th the G o v e r n m e n t ' s submiss ion . It 
r e i t e r a t e s t h a t Art ic le 14 of the Conven t i on affords p ro tec t ion aga ins t 
d i sc r imina t ion in the en joyment of t he r igh t s a n d f reedoms sa feguarded 
by the o t h e r subs t an t ive provisions of the Conven t ion . However , not 
every di f ference in t r e a t m e n t will a m o u n t to a viola t ion of this Art ic le . 
It m u s t be es tab l i shed t h a t o t h e r pe r sons in an ana logous or re levant ly 
s imi la r s i tua t ion enjoy p re fe ren t i a l t r e a t m e n t , and t h a t t h e r e is no 
r ea sonab le or objective jus t i f i ca t ion for th is d i s t inc t ion (see Stubbings 
and Others v. the United Kingdom, j u d g m e n t of 22 O c t o b e r 1991), Reports of 
Judgments and Decisions 1996-IV, p. 1507, § 72). For the C o u r t , the 
app l i can t s have not es tab l i shed tha t e i t he r t he appl icab le legis lat ion or 
i ts i n t e r p r e t a t i o n by the domes t i c cour t s d i s c r i m i n a t e d aga ins t t h e m 
vis a vis emp loyees in o t h e r sec tors of e m p l o y m e n t covered by tha t 
legis la t ion. I n d e e d , t he app l i can t s , b e i n g in a sec tor covered by the 
m i n i m u m wages legislat ion, were t r e a t e d m o r e favourably t h a n 
employees in sec tors ou t s ide t he t h e n scope of t h a t legis la t ion who were 
not g u a r a n t e e d a m i n i m u m wage . 

49 . Accordingly , t h e r e has been no viola t ion of t he a p p l i c a n t s ' r ights 
u n d e r Art ic le 14 of the Conven t i on t a k e n in con junc t ion wi th Art ic le 1 of 
Protocol No. 1. 
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F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by six votes to one t h a t t h e r e has b e e n no viola t ion of Ar t ic le 1 of 
Protocol No . 1 ; 

2. Holds u n a n i m o u s l y tha t t h e r e has been no violat ion of Art ic le 14 of the 
C o n v e n t i o n t a k e n in conjunct ion wi th Ar t ic le 1 of Protocol No . 1. 

D o n e in Engl i sh , and notified in w r i t i n g on 24 S e p t e m b e r 2002, 
p u r s u a n t to Ru le 77 §§ 2 and 3 of t he Rules of C o u r t . 

S . DOLLF. j . - p . C O S T A 

R e g i s t r a r P r e s i d e n t 

In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n and Rule 74 § 2 of 
t he Rules of C o u r t , t he d i s sen t ing opinion of M r Louca ides is a n n e x e d to 
th is j u d g m e n t . 

j . - P . C . 
S.D. 
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D I S S E N T I N G O P I N I O N O F J U D G E L O U C A I D E S 

I d i s ag ree wi th the finding of the major i ty in this case t h a t t h e r e has 
been no in t e r f e r ence wi th t he a p p l i c a n t s ' r ight u n d e r Art ic le 1 of Protocol 
No. 1. 

T h e key issue in t he case is w h e t h e r t he t ips paid by c u s t o m e r s using 
c h e q u e s or credi t ca rds passed in to the "possess ions" of t he app l i can t s in 
the i r capac i ty as wa i t e r s for t he pu rposes of Art ic le 1 of Protocol No. 1 or 
b e c a m e the abso lu te p r o p e r t y of the i r employe r , to be used as it wished. 
T h e major i ty in the C o u r t of Appea l in t he U n i t e d K i n g d o m found tha t 
such t ips b e c a m e the employe r ' s p r o p e r t y and the re fo re could be used by 
it in o r d e r to satisfy t he m i n i m u m wage to which the app l i can t s were 
en t i t l ed u n d e r the law i n d e p e n d e n t l y of t he t ips , in o t h e r words as pa r t of 
the i r " r e m u n e r a t i o n " . T h e s a m e a p p r o a c h was followed by the major i ty of 
the C o u r t in th is case . 

I do not th ink tha t it can ser iously be d i s p u t e d t h a t in giving the t ips the 
c u s t o m e r s i n t e n d e d t h a t t hey would be specifically h a n d e d over in full to 
the wa i t e r s i n d e p e n d e n t l y of and on top of the i r salary. I do not th ink tha t 
it can r ea sonab ly be a s s u m e d t h a t w h e n a c u s t o m e r gives a t i p in a 
r e s t a u r a n t in any form (cash, c red i t ca rd or c h e q u e ) he w a n t s t he t ip to 
become the abso lu te p r o p e r t y of the o w n e r of t he r e s t a u r a n t . As rightly-
po in ted out in t he Br i t i sh case of Wrottesley v. Regent Street Florida 
Restaurant ( [1951] 2 Law R e p o r t s : King ' s Bench Division 277) , which 
conce rned cash t ips: 

"The customer has no intention of giving anything to the employer ... It seems to us 
that there is no ground for saying that these tips ever became the property of the 
employer ... When the tronc money is shared out the waiters arc dividing up their own 
money. Accordingly, we hold that the sums received from the tronc by the waiters cannot 
be taken into account in computing the amount paid by the respondents to them." 

I also e n d o r s e the following s t a t e m e n t of Lord J u s t i c e Aldous in his 
d i s s en t i ng opinion in th is case : 

"The tips given by the customer are not given to increase the bank account of the 
employer, nor are they accepted upon that basis. The tips arc given and accepted to be 
transferred to the tronc or dealt with along the same lines. The tips are. not given to 
discharge any liability of the employer to pay a minimum wage. They are paid to the 
employer who acts as the agent of the customer in their distribution." 

I a m not convinced t h a t c h e q u e and cred i t ca rd t ips should be t r e a t e d 
differently. T h e in t en t ion of t he c u s t o m e r r e m a i n s the s a m e w h e n paying 
a t ip by c red i t ca rd or c h e q u e as w h e n pay ing cash . 

In these c i r c u m s t a n c e s , I believe t h a t the app l i can t s m u s t be t a k e n to 
have h a d a p r o p e r t y r ight wi th r e spec t to t he t ips : a r ight der ived from the 
i n t en t ion of t h e c u s t o m e r s a n d the role of the employe r in e n s u r i n g t h a t 
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t h a t i n t e n t i o n was r e spec ted . I a m not p e r s u a d e d by the G o v e r n m e n t ' s 
a r g u m e n t t h a t it was the employer , and not the app l i can t s , which bore 
t h e r isks a n d de lays which a c c o m p a n i e d t he process ing of p a y m e n t s 
m a d e by c h e q u e or credi t ca rds . As r ega rds sums lost to the employe r as 
a resu l t of, for e x a m p l e , f raudulent credi t card t r a n s a c t i o n s , I would 
observe tha t t h e r e is no reason why the employe r could not r e q u e s t i ts 
employees to forego the i r r ight to any tips inc luded in t he s u m s of which 
it was de f r auded and did not receive as a c o n s e q u e n c e . 

T h e major i ty followed the line of the major i ty of t he C o u r t of Appea l in 
t h e U n i t e d K i n g d o m to t h e effect t h a t t h e t ips pa id by c red i t c a rd o r 
c h e q u e b e c a m e the employer ' s p rope r ty since t h e vouchers s igned by 
c u s t o m e r s were m a d e out to t he employe r a n d were c lea red t h r o u g h the 
l a t t e r ' s accoun t . I find this a p p r o a c h too formal is t ic a n d u n c o n n e c t e d wi th 
t he real i ty of t h e s i t ua t ion . In th is connec t ion , it is i m p o r t a n t to b e a r in 
mind t h a t th is C o u r t is not bound by the def in i t ions of t he concept of 
"possess ions" or " p r o p e r t y " given by the na t iona l legislat ion or the 
na t iona l jud ic ia l decis ions. Accord ing to t h e j u r i s p r u d e n c e of the C o u r t , 
t he not ion of "possess ions" in Art ic le 1 of Protocol No. 1 has an 
a u t o n o m o u s m e a n i n g . In Casus Dosier- und Forderlechnik GmbH v. the 
Netherlands ( j u d g m e n t of 23 F e b r u a r y 1995, Ser ies A no. 306-B, p. 46, § 53) 
the C o u r t s t a t e d t h a t 

"... the notion 'possessions1 (in French: biens) in Article 1 of Protocol No. 1 has an 
autonomous meaning which is certainly not limited to ownership of physical goods: 
certain other rights and interests constituting assets can also be regarded as 'property 
rights', and thus as 'possessions', lor the purposes of this provision". 

I believe t h a t th is no t ion m u s t be cons ide red b road e n o u g h to cover a 
r ight to asse t s , such as the t ips a t issue, which arc e n t r u s t e d by one pa r ty 
to a n o t h e r pa r ty wi th t he express or impl ied i n t en t ion tha t they will be 
specifically h a n d e d over in full to a th i rd pa r ty for the l a t t e r ' s benef i t . 
In such c i r c u m s t a n c e s , the asse t s b e c o m e the "possess ions" of tha t th i rd 
p a r t ) . In s imple legal t e r m s the t ips become t h e p r o p e r t y or "possess ions" 
of t he wa i t e r s by v i r tue of the legal act c o m m o n l y known in m a n y legal 
sys tems as a gift or d o n a t i o n . A n d a gift or d o n a t i o n docs not b e c o m e less 
valid in law because it is m a d e t h r o u g h a th i rd par ty . In the in s t an t case , 
t he legal d e s t i n a t i o n a n d effect of t h e t ips a r e not f r u s t r a t e d as resu l t of 
the fact t h a t they pass t h r o u g h the account of t he employe r . T h e l a t t e r is 
still bound to h a n d over the t ips to the i r benef ic iar ies . No ques t i on of a 
s imple l eg i t ima t e expec t a t i on on t he par t of the w a i t e r s ar i ses in this 
case . T h e wa i t e r s a r e en t i t l ed eo jure to the gifts given for t h e m - and only 
t h e m - by t he c u s t o m e r s t h r o u g h the i n t e r m e d i a r y of t he employer . 

T h e r e was even a con t r ac t be tween the employe r a n d the wa i t e r s to the 
effect t h a t t ips a d d e d t o c red i t c a rd vouche r s or inc luded in c h e q u e 
p a y m e n t s would be paid over to t h e m in t h e a m o u n t d e t e r m i n e d by the 
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ope ra t i on of t he t r onc sys tem. T h e G o v e r n m e n t have not con t e s t ed the 
fact t h a t t he app l i can t s had a r ight to sue the i r employer in the event of 
t he l a t t e r ' s fa i lure to pay t h e m the t ips. 

As the t ips should be cons ide red as be long ing en t i re ly to the wa i t e r s , 
firstly, t hey should have b e e n t r e a t e d s e p a r a t e l y from the r e m u n e r a t i o n 
which was d u e to the wa i t e r s for the work they r e n d e r e d u n d e r 
the i r c o n t r a c t of e m p l o y m e n t , and , secondly, the w a i t e r s ' m i n i m u m level 
of r e m u n e r a t i o n for t ha t work should have been ca lcu la ted wi thou t 
re fe rence to those t ips. It was for t he employe r to cover t he app l i c an t s ' 
m i n i m u m wage out of profits or o t h e r r e sources , to the exclusion of the 
use of the i r "possess ions" , n a m e l y t he t ips . Th i s view is f u r the r s u p p o r t e d 
by the fact t h a t cash t ips con t inued to be a d m i n i s t e r e d u n d e r the t ronc 
sys tem and were not coun ted towards r e m u n e r a t i o n . Yet the money 
i n t e n d e d for t he a p p l i c a n t s ' sole benefi t was d iver ted by the employe r in 
o r d e r to offset a por t ion of the wages which it was s t a t u t o r i l y obl iged to 
pay t h e app l i can t s . Even t h o u g h in the final analysis the app l i can t s 
received t h e t ips a t issue in t h e form of "add i t iona l pay" m i n u s t he tax 
a n d na t i ona l i n su rance con t r i bu t ions payable by each of t h e m on the t ips , 
it cannot be over looked tha t the employe r t r e a t e d the t ips as m o n e y which 
be longed to it by law a n d which could the re fo re be used to he lp m a k e u p 
the m i n i m u m wage to which the app l i can t s were en t i t l ed i n d e p e n d e n t l y of 
the t ips . 

It is my opin ion t h a t the i n t e r p r e t a t i o n given by the domes t i c cour t s to 
the not ion of " r e m u n e r a t i o n " c o n s t i t u t e d a d i sp ropo r t i ona t e in t e r f e rence 
wi th t h e a p p l i c a n t s ' r ight to t he peaceful en joymen t of t h e i r possess ions 
since it al lowed what was i n t e n d e d for a n d owed to the apjalicants to be 
used to satisfy t he employe r ' s debt to t h e m u n d e r t he m i n i m u m wage 
legis la t ion. I ag ree wi th t he view of Lord J u s t i c e Aldous in t he C o u r t of 
Apjjeal (see paragraj:>h 23 of the j u d g m e n t ) that such a practice, as 
condoned by the d o m e s t i c cour t s , in effect a u t h o r i s e d t h e emp loye r to 
enr ich i tself at t he expense of i ts staff. 

I do not sha re the view of t he major i ty t h a t t he case s imply ra ised a 
ques t i on of " i n t e r p r e t a t i o n a n d ajsjolication of d o m e s t i c legis lat ion in a 
given d i s p u t e [which] is essent ia l ly a m a t t e r for the domes t i c cour t s " . 
W h e t h e r t he t ips in th i s case could be r e g a r d e d as "possess ions of t he 
a p p l i c a n t s " for the pu rposes of Art ic le 1 of Protocol No. 1 on the basis of 
t he a u t o n o m o u s m e a n i n g of t h a t t e r m as es tab l i shed by the case- law of 
th is C o u r t was a m a t t e r which could and should have been d e t e r m i n e d by 
th is C o u r t in o r d e r to find w h e t h e r t h e r e had been an i n t e r f e r ence with 
t h e r e l evan t r igh t of t he app l i can t s . 

For the above r ea sons , I find t h a t t h e r e has been a b reach of the 
app l i c an t s ' r igh t s u n d e r Art ic le 1 of Protocol No. 1. 
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SOMMAIRE' 

Pourboires versés à des serveurs pris en compte par leur employeur dans le 
calcul de leur salaire minimum 

Article 1 du Protocole n" 1 

Respect des biens - Biens - Pourboires versés à des serveurs pris en compte par leur employeur 
dans le calcul de leur salaire minimum - Absence d'arbitraire et d'irrationnel dans la conclusion 
des juridictions internes - Espérance légitime 

Les requérants occupaient tous des emplois de serveur. Les pourboires qu'ils 
recevaient en espèces étaient placés dans une boîte, le «tronc», et partagés entre 
eux à la fin de chaque semaine. A l'origine, les pourboires inclus dans les 
règlements par chèque ou par carte de crédit étaient payés aux serveurs sous la 
forme d'une somme équivalente en espèces, mais, par la suite, ils figurèrent sur le 
bulletin de salaire hebdomadaire des requérants sous la rubrique «supplément de 
salaire ». Le personnel finit par accepter ce système. L'employeur pratiquait sur les 
gratifications ajoutées aux paiements par chèque ou par carte de crédit les 
déductions requises pour les impôts et les charges sociales. Les requérants, qui à 
l'époque des faits avaient droit à un salaire minimum légal, poursuivirent leur 
employeur pour inexécution du contrat, soutenant que celui-ci n'avait pas le droit 
de considérer ces pourboires comme une partie de leur rémunération minimum. 
La Cour d'appel estima que les pourboires inclus dans des règlements par chèque 
et par carte de crédit devaient être pris en compte dans le calcul du salaire 
minimum, quelle que fût l'intention des clients. Les requérants ne furent pas 
autorisés à présenter un pourvoi. 

1. Article 1 du Protocole n" 1 : nul ne conteste que le titre de propriété des 
pourboires inclus dans des règlements par chèque ou par carte de crédit était 
transmis tout d'abord à l'employeur ni que celui-ci remettait dûment aux 
requérants la part de pourboires qui leur revenait. En conséquence, il n'y a pas eu 
atteinte au droit négocié de chacun des requérants à recevoir une part déterminée 
des pourboires. Ils ont tous obtenu ce qu'ils auraient reçu par le système de tronc, 
déduction faite des impôts et des cotisations sociales dus. En fait, ils disposaient de 
ces montants plus rapidement puisque, contrairement à leur employeur, ils 
n'avaient pas à at tendre que les paiements par carte de crédit ou par chèque 
eussent été traités. En outre, le paiement du pourboire était garanti même si 
la transaction correspondante par carte de crédit ou par chèque s'avérait 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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frauduleuse. Les requérants n'ont pas nié que leur employeur s'était acquitté de 
son obligation légale de leur verser un salaire minimum. Ils ne peuvent soutenir 
qu'ils avaient, d'une part, un droit aux pourboires et, d'autre part, un droit distinct 
à une rémunération minimum, calculée indépendamment de ces pourboires. Cette 
affirmation n'est pas étayée par la législation en cause telle qu'interprétée par 
les juridictions internes. Le fait que celles-ci ont déclaré, dans le cadre d'un 
litige entre des particuliers, que les pourboires litigieux représentaient une 
.< ré m une i al ion •> au sens de la législation applicable ne saurait, en soi. engager la 
responsabilité de l'Etat défendeur sous l'angle de l'article 1 du Protocole n° 1. La 
conclusion des tribunaux internes selon laquelle c'était l'employeur, et non le 
client, qui payait de sa poche les pourboires en cause ne peut passer pour 
arbitraire ou manifestement déraisonnable. En outre, les requérants ne sauraient 
prétendre qu'ils pouvaient légitimement espérer que les pourboires visés ne 
seraient pas considérés comme une rémunération. Pareille thèse suppose que les 
clients entendaient que leurs pourboires ne fussent pas traités ainsi, ce qui 
constitue un fondement trop imprécis pour appuyer une espérance légitime 
susceptible de faire conclure à l'existence d'un «bien». 
Conclusion : non-violation (six voix contre une). 

2. Article 14 de la Convention combiné avec l'article 1 du Protocole 11" 1 : les 
requérants n'ont pas établi que la législation pertinente ou son interprétation par 
les juridictions internes leur aient réservé un sort discriminatoire par rapport à 
celui dont jouissent les salariés employés dans d'autres branches d'activité 
auxquelles s'appliquait ladite législation. Dès lors en fait qu'ils travaillaient dans 
un secteur couvert par la loi sur les salaires minimums, les requérants ont été 
traités plus favorablement que les personnes employées dans des branches ne 
tombant pas sous l'empire de cette législation. 
Conclusion: non-violation (unanimité). 
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En l 'a f fa ire N e r v a e t a u t r e s c. R o y a u m e - U n i , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M . J . - P . COSTA,président, 

A . B . BAKA, 

Sir Nicolas BRATZA, 

M M . G A U K U R J Ô R U N D S S O N , 

L . LOUCAIDES, 

C . BÎRSAN, 

M . U G R E K H E L I D Z E J ' U ^ , 

et de M1 1" S. DoLLÉ,greffière de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil les 11 s e p t e m b r e 2001 et 

3 s e p t e m b r e 2002, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve une r e q u ê t e (n° 42295/98) d i r igée 

con t re le R o y a u m e - U n i de G r a n d e - B r e t a g n e et d ' I r l ande du Nord et dont 

un r e s so r t i s san t i ta l ien, M. S a n d r o Nerva , et t rois r e s so r t i s san t s 

espagnols , M . J o s é Pul lc i ro , M . J u l i o Rodr iguez et M . J o s é Gig i rcy-Cabo 

(«les r e q u é r a n t s » ) , ava ien t saisi la C o m m i s s i o n e u r o p é e n n e des Droi t s 

de l ' H o m m e (« la C o m m i s s i o n » ) le 18 aoû t 1997 en ve r tu de l 'ancien 

ar t ic le 25 de la Conven t ion de s a u v e g a r d e des Dro i t s de l ' H o m m e et des 

L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) . Les deux p r e m i e r s r e q u é r a n t s 

rés iden t a c t u e l l e m e n t à Londre s (Ang le t e r r e ) . Le q u a t r i è m e r e q u é r a n t vit 

en E s p a g n e . Le t ro i s i ème r e q u é r a n t est décédé dans l ' in terval le . Son frère, 

M. J o s é A n t o n i o Rodr iguez M o n t e g a , domici l ié en E s p a g n e , poursu i t la 

p r o c é d u r e en son nom. 

2. D e v a n t la C o u r , les r e q u é r a n t s , qu i on t é té a d m i s au bénéfice de 

l ' ass i s tance j ud i c i a i r e , sont r e p r é s e n t é s p a r M""' C. Scr ivens, ju r i s te au 

C e n t r a l London Law C e n t r e . Le g o u v e r n e m e n t b r i t a n n i q u e («le Gou

v e r n e m e n t » ) est r e p r é s e n t é pa r son a g e n t e , M n u ' J . Foakes , du min i s t è re 

des Affaires é t r a n g è r e s et du C o m m o n w e a l t h . 

3. D a n s leur r e q u ê t e , les r e q u é r a n t s se d i sa ien t v ic t imes , n o t a m m e n t , 

d 'une v iola t ion de l eu rs dro i t s r é s u l t a n t de l 'ar t icle 1 du Protocole n" 1 et 

de l 'ar t icle 14 d e la C o n v e n t i o n combiné avec l 'ar t icle 1 du Protocole n" 1 

dans la m e s u r e où les ju r id ic t ions i n t e r n e s de l 'E ta t d é f e n d e u r avaient 

e s t imé q u e l ' a rgen t qu i l eur é ta i t d o n n é à t i t r e de pourbo i res pa r les 

c l ients du r e s t a u r a n t où ils t r ava i l l a i en t devai t ê t r e r é p u t é a p p a r t e n i r à 

l eur emp loyeu r , qu i pouvai t pa r c o n s é q u e n t l 'u t i l iser à sa guise , donc-

auss i , c o m m e il le faisait , p o u r s ' acqu i t t e r de son obl iga t ion légale de leur 

ve r se r un sa la i re m i n i m u m de base . 
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4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 

d ' e n t r é e en v igueur du Protocole n" 1 1 à la Conven t i on (ar t ic le 5 § 2 

dud i t Pro tocole ) . 

5. Elle a é t é a t t r i b u é e i n i t i a l emen t à la t ro i s i ème sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t de la C o u r ) , qui l'a déc l a r ée recevable le 

11 s e p t e m b r e 2001 . 

6. Le 1" n o v e m b r e 2001 , la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . L 'affaire est ainsi échue à la 

d e u x i è m e sec t ion . Au sein de celle-ci a alors é té cons t i t uée , 

c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t , la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la C o n v e n t i o n ) . 

7. Seul le G o u v e r n e m e n t a déposé des obse rva t ions écr i tes su r le fond 

(ar t ic le 59 § 1 d u r è g l e m e n t ) . Aprè s avoir consu l t é les pa r t i e s , la c h a m b r e 

a décidé qu ' i l n'y avait pas lieu de t en i r une aud ience sur le fond de 

l 'affaire (ar t ic le 59 § 2 in fine). 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Les r e q u é r a n t s occupa ien t des emplois de se rveur à l ' époque des 

faits. L o r s q u ' u n cl ient leur r e m e t t a i t d i r e c t e m e n t un pourbo i re en 

espèces , l ' a rgen t é ta i t placé d a n s une boî te , le « t r o n c » , et d i s t r ibué 

p r o p o r t i o n n e l l e m e n t e n t r e les se rveurs à la fin de la s e m a i n e par le 

« m a î t r e du t ronc ». 

9. A l 'or ig ine , p o u r tou t pourbo i r e laissé p a r un cl ient sous la forme 

d 'un ajout à la s o m m e payée pa r c h è q u e ou p a r ca r t e de crédi t au 

r e s t a u r a n t , une s o m m e équ iva l en t e é ta i t sor t ie de la caisse et p lacée 

clans le t ronc , puis d i s t r ibuée à la fin de la s e m a i n e avec les pourbo i res en 

espèces . 

10. En 1979, à la su i te d ' un con t rô le fiscal, l ' employeur des r e q u é r a n t s 

fut invité à t r a i t e r les pourbo i r e s inclus d a n s les r è g l e m e n t s pa r c h è q u e ou 

pa r c a r t e de c réd i t d a n s le c a d r e du sys t ème de r e t e n u e à la source («Pay-

As-You-Earn » — « P A Y E » ) . En ver tu de ce s y s t è m e , t o u t employeur devai t 

d é d u i r e des s o m m e s don t il é ta i t redevable envers ses sa lar iés l ' impôt sur 

le r evenu et les co t i sa t ions sociales d u s p a r ceux-ci et s ' a cqu i t t e r de ses 

c h a r g e s sociales sur ces m o n t a n t s . Selon les r e q u é r a n t s , les a u t o r i t é s 

fiscales ava ien t s i m p l e m e n t voulu soul igner , en 1979, q u e , p u i s q u e les 

pourbo i res inclus d a n s les p a i e m e n t s p a r c h è q u e ou pa r c a r t e de crédi t 

pas sa i en t e n t r e les m a i n s de l ' employeur , celui-ci é t a i t r e sponsab le de 

leur d i s t r ibu t ion et de la r e t e n u e à la source , c o n f o r m é m e n t au sys tème 

PAYE, des impôts et c h a r g e s sociales y af férents . 
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11. P lu tô t que de d i s t r i b u e r des s o m m e s en espèces équ iva l en t e s aux 

pourbo i res inclus par les c l ients d a n s les p a i e m e n t s pa r c h è q u e ou pa r 

c a r t e de crédi t , l ' employeur des r e q u é r a n t s déc ida d ' a jou te r une r u b r i q u e 

« s u p p l é m e n t de s a l a i r e » d a n s leur bul le t in de sa la i re h e b d o m a d a i r e . La 

m é t h o d e de d i s t r ibu t ion é ta i t la m ê m e , scmble- t - i l , q u e celle app l iquée 

j u s q u e - l à aux s o m m e s déposées d a n s le t ronc . 

12. Aprè s s ' ê t re tout d ' abord opposés à ces nouvel les règles , les 

employés finirent par les accep te r . Au m o m e n t d e leur in t roduc t ion , le 

p r e m i e r r e q u é r a n t faisait déjà pa r t i e du pe r sonne l . Les a u t r e s 

r e q u é r a n t s a d h é r è r e n t au sys t ème lorsqu ' i ls furen t e m b a u c h é s . Selon les 

r e q u é r a n t s , le c o n s e n t e m e n t des se rveurs au nouveau sys t ème n ' é ta i t pas 

censé avoir la mo ind re inc idence sur l 'obl igat ion p o u r l eur emp loyeu r de 

leur verser i n t é g r a l e m e n t les gra t i f ica t ions des c l ien ts . 

13. L ' employeur p r a t i q u a i t sur les pourbo i res inclus d a n s les 

p a i e m e n t s p a r c h è q u e ou p a r c a r t e de c réd i t les d éd u c t i o n s r equ i ses pour 

les impô t s et les c h a r g e s sociales . C ' e s t lui qu i a s s u m a i t , lo r sque le client 

réglai t pa r ca r t e de crédi t , la pa r t i e d u e sur la s o m m e c o r r e s p o n d a n t au 

pourbo i re des frais af férents à ce sys tème de p a i e m e n t (à l ' époque 3 à 5 % 

du m o n t a n t de c h a q u e t r a n s a c t i o n ) . L o r s q u ' u n jus t i f ica t i f de p a i e m e n t 

p a r c a r t e de c réd i t n ' é t a i t pas c o r r e c t e m e n t r e m p l i et é ta i t re je té p a r une 

société de ca r t e s de c réd i t , l ' employeur passai t le m o n t a n t pa r p e r t e s et 

profi ts et ne che rcha i t pas , semble- t - i l , à r é c u p é r e r , lo r sque le cas se 

p r é s e n t a i t , les s o m m e s d i s t r ibuées aux se rveurs au t i t r e du pourbo i re 

inclus d a n s le p a i e m e n t ; il n ' a p p a r a î t pas non plus qu' i l ait jamais 

c h e r c h é à se faire r e m b o u r s e r pa r les s e rveu r s les p a r t i e s c o r r e s p o n d a n t 

à des pourbo i r e s des c h è q u e s non honorés . Les r e q u é r a n t s m e t t e n t 

l 'accent sur le fait q u e , selon eux, il ne s 'agissai t pas là d ' u n e nouvel le 

p r a t i q u e mais d ' une s i tua t ion qu i avai t cours déjà avan t 1979. 

14. A l ' époque des fai ts , la loi prévoyai t u n e r é m u n é r a t i o n m i n i m u m 

pour d iverses ca t égor i e s de sa la r iés , n o t a m m e n t p o u r les se rveurs tels que 

les r e q u é r a n t s . C e t t e ex igence avai t é té inscr i te tou t d ' abord clans la loi de 

1979 su r les commiss ions sa lar ia les (liages Councils Act 1979) puis , à 

c o m p t e r du 1" janvier 1987, d a n s la loi de 1986 su r les sa la i res (Wages 

Ad 1986). 

15. Les r e q u é r a n t s poursu iv i ren t l eu r emp loyeu r pour inexécu t ion 

du con t r a t , s o u t e n a n t qu' i l n 'ava i t pas le droi t de c o m p t e r d a n s la 

r é m u n é r a t i o n m i n i m u m qui leur é ta i t g a r a n t i e pa r la loi les pourboi res 

inclus d a n s les r è g l e m e n t s par c h è q u e ou p a r c a r t e de crédi t . La p la in te 

des r e q u é r a n t s por ta i t sur la pér iode de six ans a n t é r i e u r e au 6 m a r s 1989 

et m e t t a i t donc en j e u les deux lois s u s m e n t i o n n é e s . P o u r le G o u v e r n e 

m e n t , la ques t ion d é b a t t u e e n t r e les p a r t i e s é t a i t celle de savoir si le 

« s u p p l é m e n t de s a l a i r e » cons t i tua i t u n e s o m m e d ' a r g e n t ve r sée aux 

in t é res sés par leur employeur . Accueil l ir le gr ief des r e q u é r a n t s 

équiva la i t à r e c o n n a î t r e q u e leur e m p l o y e u r l eur versa i t depu i s des 
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a n n é e s , au mépr i s de leur c o n t r a t , une r é m u n é r a t i o n in fé r ieure au 

m i n i m u m légal , ce qui l eur donna i t droi t à des d o m m a g e s - i n t é r ê t s 

i m p o r t a n t s . P o u r les r e q u é r a n t s , le l i t ige ne por ta i t pas s i m p l e m e n t su r 

la q u e s t i o n de savoir si le « s u p p l é m e n t de s a l a i r e » é ta i t u n e s o m m e 

d ' a r g e n t qui l eur é ta i t payée pa r leur e m p l o y e u r ma i s - et ils ins i s t en t là-

dessus - sur le point de savoir s'il s 'agissait d ' un m o n t a n t versé p a r l eu r 

emp loyeu r à ra ison d ' une c e r t a i n e q u a n t i t é d ' h e u r e s t ravai l lées . 

16. Le 25 ma i 1994, le j u g e M a n c e de la High Court déc la ra à propos 

d ' u n e ques t i on p r é l i m i n a i r e q u e les pourbo i r e s inclus d a n s les t r a n 

sac t ions rég lées pa r c h è q u e ou p a r c a r t e de c réd i t e n t r a i e n t b ien d a n s le 

calcul de la r é m u n é r a t i o n m i n i m u m . Il r e j e t a l ' a r g u m e n t des r e q u é r a n t s 

selon leque l les pourbo i res payés de ce t t e m a n i è r e é t a i en t d é t e n u s en 

fiducie pour leur c o m p t e pa r l ' employeur . D ' a p r è s lui, l ' employeur 

a c q u é r a i t , q u a n d il é ta i t payé pa r chèque ou pa r c a r t e de crédi t , le t i t r e 

légal de p rop r i é t é sur le pourbo i r e é v e n t u e l l e m e n t inclus dans le p a i e m e n t 

et devena i t ainsi e f fec t ivement p r o p r i é t a i r e de ce pourbo i re . 

17. Les r e q u é r a n t s sa i s i ren t la C o u r d ' appe l . Avan t q u e n ' a r r ive le j o u r 

de l ' audience , ils ava ien t a d m i s que la p r o p r i é t é des pourbo i res c o n t e n u s 

d a n s les r è g l e m e n t s pa r c h è q u e ou par ca r t e de crédi t passa i t à leur 

e m p l o y e u r et ne p r é t e n d a i e n t plus qu ' i l fallait les cons idé re r c o m m e les 

bénéf ic ia i res de s o m m e s d ' a r g e n t d é t e n u e s en fiducie pour l eur c o m p t e 

p a r l ' employeur . 

18. Pa r un a r r ê t du 15 m a i 1996, la C o u r d ' appe l les d é b o u t a de leur 

r ecou r s . 

19. Le Lord Justice S l a u g h t o n observa q u e nul ne con t e s t a i t q u e , selon 

la légis lat ion p e r t i n e n t e (la loi de 1979 sur les commiss ions sa la r ia les et la 

loi de 1986 sur les sa la i res ) , t o u t e s o m m e versée pa r l ' employeur e t p a r 

p e r s o n n e d ' a u t r e é ta i t cons idé rée c o m m e u n e r é m u n é r a t i o n a u x fins de 

c e t t e légis lat ion. P o u r ce t t e ra ison , les pourbo i res en espèces remis aux 

se rveurs ou placés d a n s le t r onc ne c o m p t a i e n t pas c o m m e r é m u n é r a t i o n . 

Le j u g e e s t i m a en r evanche q u e le m ê m e r a i s o n n e m e n t ne pouvai t pas 

s ' app l ique r à des pourbo i r e s i n t ég ré s d a n s des r è g l e m e n t s par c h è q u e ou 

pa r c a r t e de crédi t des t inés à l ' employeur pu i sque les m o n t a n t s en cause 

devena i en t la p r o p r i é t é de ce d e r n i e r , l eque l reversa i t ensu i t e u n e s o m m e 

équ iva l en te aux r e q u é r a n t s . De l'avis du j u g e , les pou rbo i r e s payés de 

ce t t e m a n i è r e deva ien t ê t r e c o m p t é s d a n s la r é m u n é r a t i o n m i n i m u m . Le 

Lord Justice S t a u g h t o n re je ta les a r g u m e n t s de l 'avocat des r e q u é r a n t s 

t e n d a n t à faire a d m e t t r e u n e i n t e r p r é t a t i o n d i f fé ren te de la légis la t ion 

appl icable . Il é c a r t a é g a l e m e n t la thèse de l 'avocat selon laquel le les 

r e q u é r a n t s ava ien t un droi t a u x pou rbo i r e s versés au moyen de chèques 

et de ca r t e s de crédi t en t a n t q u e ces pourbo i res c o n s t i t u a i e n t des s o m m e s 

d ' a r g e n t r eçues en dépô t p o u r l eu r usage . D e l'avis du Lord Justice 

S t a u g h t o n , le fait que l ' employeur régla i t les pourbo i r e s de sa poche 

é ta i t d é t e r m i n a n t , m ê m e si les c l ients ava ien t versé ces pourbo i r e s à 
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l ' employeur en p e n s a n t q u e ce d e r n i e r les r é t r o c é d e r a i t aux se rveurs et à 

condi t ion qu ' i l le fît. 

20. Su r la ques t i on de l ' i n ten t ion poursuiv ie p a r les c l ients qui 

a jou ta ien t un pourbo i re à l eur p a i e m e n t pa r c h è q u e ou p a r c a r t e de 

crédi t , le Lord Justice S t a u g h t o n s ' e x p r i m a c o m m e suit : 

« (...) Il s'agit là d'un élément à prendre en compte pour déterminer si la propriété de 

cet argent est passée à l'employeur ou aux serveurs. Il est toutefois clair et (dans cette 

enceinte) non controversé en l'espèce que cet argent est devenu la propriété de 

l'employeur. Une fois cela acquis, l'intention des clients ne joue plus, me semblc-t-il, 

aucun rôle. (...) » 

21 . Le juge Douglas Brown souscrivit à cet avis. A propos du moyen des 

r e q u é r a n t s fondé sur l ' i n ten t ion des c l ients , il déc l a r a q u e l 'on ne pouvait 

q u e spécu le r su r ce q u e s o u h a i t a i e n t les di f férents c l ients . 

22. Le LordJustice Aldous e x p r i m a une opinion d i s s iden te . Au sujet des 

pourbo i r e s inclus d a n s les p a i e m e n t s p a r c h è q u e ou par c a r t e de crédi t , il 

a d m i t q u e les m o n t a n t s en ques t i on é ta ien t payés à l ' employeur et que 

l 'on ne pouvai t donc p r é t e n d r e qu ' i ls ne devena ien t j a m a i s la p ropr i é t é 

de ce d e r n i e r . D ' a p r è s lui, toutefois , l ' i n t en t ion du cl ient é ta i t la m ê m e 

lorsqu ' i l versai t un pourbo i re au moyen d ' u n e c a r t e de crédi t ou d 'un 

c h è q u e que lorsqu ' i l laissait une s o m m e en espèces et , d a n s un cas 

c o m m e d a n s l ' au t r e , le cl ient n ' e n t e n d a i t pas d o n n e r quoi q u e ce soit à 

l ' employeur . Le Lord Justice Aldous d é c l a r a : 

«Le client versait la somme à l'employeur à titre de gratification dans l'intention 

qu'elle fût rétrocédée au personnel, de la même façon que celui-ci recevait les 

paiements en espèces, et l 'employeur l'acceptait sur cette base, ainsi qu'il ressort de la 

manière dont le système fonctionnait. La somme ajoutée à l'addition était prise dans la 

caisse et mise dans le tronc. Dans ces conditions, je ne crois pas que les pourboires payés 

par chèque OU par carte de crédit doivent être considérés comme un élément de la 

« rémunération » alors que les pourboires en espèces ne le sont pas. » 

23 . Le Lord Justice Aldous observa en o u t r e qu ' i l n 'y avait a u c u n e 

différence de pr inc ipe e n t r e les pourbo i res ve rsés en espèces et les 

pourbo i res inclus d a n s les r è g l e m e n t s p a r c h è q u e ou p a r c a r t e de crédi t . 

A son avis, la seule différence t ena i t au fait q u e , d a n s le second cas, 

l ' employeur agissa i t en t a n t q u ' a g e n t p o u r le cl ient et , ce fa isant , devai t 

r emp l i r les obl igat ions qui lui i ncomba ien t en v e r t u de la légis la t ion fiscale 

p e r t i n e n t e et veil ler à ce q u e l ' impôt fût a c q u i t t é sur les pourbo i re s . O r le 

fait q u e l ' impôt su r les pourbo i res payés p a r c h è q u e ou p a r ca r t e de crédit 

é ta i t r e t e n u d a n s le cad re du sys t ème PAYE a u lieu d ' ê t r e réglé pa r les 

se rveurs n 'avai t a u c u n e incidence sur la r e l a t ion e n t r e le c l ient et le 

se rveur ni sur l ' i n ten t ion du p r e m i e r que son pourbo i r e fût r emis au 

second p lu tô t q u e d ' a l i m e n t e r le c o m p t e b a n c a i r e de l ' employeur . 

24. Le 14 j u i n 1996, les r e q u é r a n t s sol l ic i tèrent l ' au to r i sa t ion de se 

pourvoi r devan t la C h a m b r e des lords. Le 28 oc tobre 1996, ils furent 

informés q u e la commiss ion des r ecour s avait p rov i so i r emen t décidé 
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d 'accuei l l i r l eur d e m a n d e et leur e m p l o y e u r fut invité à p r é s e n t e r ses 

object ions éven tue l l e s avan t le 11 n o v e m b r e 1996. Le 4 février 1997, la 

commiss ion des recours renvoya l 'affaire en a u d i e n c e d e v a n t t rois Law 

Lords. 

2.r). L ' aud i ence se t in t le 20 février 1997. L 'avocat des r e q u é r a n t s se vit 

offrir la possibil i té de dé fendre la d e m a n d e d ' a u t o r i s a t i o n et de r é p o n d r e 

aux a r g u m e n t s écr i t s de l ' employeur . L ' aud ience d u r a cinq m i n u t e s . Le 

m ê m e j o u r , la commiss ion des recours , sans d o n n e r de mot iva t ion , refusa 

aux in té ressés l ' au to r i sa t ion de saisir la C h a m b r e des lords . 

II. LE D R O I T INTERNE P E R T I N E N T 

26. L 'a r t ic le 1 de la loi de 1979 sur les commiss ions sa lar ia les prévoyai t 

l ' é t ab l i s semen t pa r a r r ê t é du min i s t r e du Trava i l de commiss ions 

sa lar ia les c o m p é t e n t e s pour les sa la r iés visés d a n s l ' a r r ê t é et leurs 

emp loyeu r s . L 'a r t i c le 14 habi l i ta i t les commiss ions sa la r ia les , e n t r e 

a u t r e s , à fixer le niveau de r é m u n é r a t i o n de c h a q u e ca tégor ie de sa la r iés 

re levant de leur ressor t . En ve r tu de l 'ar t icle 15, les c o n t r a t s de t ravai l 

fixant un sa la i re infér ieur à la r é m u n é r a t i o n m i n i m u m presc r i t e p a r une 

commiss ion sa la r i a l e p rodu i sa i en t leurs effets é t a n t e n t e n d u q u e le sa la i re 

défini pa r la loi se subs t i tua i t au sa la i re c o n t r a c t u e l . U n e commiss ion 

sa la r ia le fut é t ab l i e p o u r les sa lar iés des é t a b l i s s e m e n t s hô te l ie rs et 

r e s t a u r a n t s a g r é é s . D a n s son a r r ê t é de 1982 sur les sa la i res des employés 

des é t a b l i s s e m e n t s hô te l i e r s et r e s t a u r a n t s a g r é é s (Wages (Licensed 

Résidentiel! Establishment and Licensed Restaurant) Order 1982), c e t t e 

commiss ion fixe n o t a m m e n t (ar t ic le 3) le sa la i re m i n i m u m à ve r se r p o u r 

q u a r a n t e h e u r e s de t ravai l , a insi q u e les b a r è m e s appl icables aux h e u r e s 

s u p p l é m e n t a i r e s , a u t ravai l de nui t , e tc . L 'a r t ic le 12 de l ' a r r ê t é d isposai t 

que lorsqu ' i l ex is ta i t e n t r e u n se rveur et son emp loyeu r un accord écri t 

aux t e r m e s d u q u e l , si la s o m m e des pourbo i res perçus par le s e rveu r en 

l 'espace d ' une s e m a i n e au cours de laquel le il avait t ravai l lé p o u r son 

emp loyeu r é ta i t in fér ieure à 8,40 G B P , l ' employeur é ta i t t e n u de ve r se r 

le c o m p l é m e n t nécessa i re p o u r que ce chiffre soit a t t e i n t , le s e rveu r 

devai t percevoi r le m o n t a n t prévu pa r la r é g l e m e n t a t i o n appl icab le , 

déduc t ion faite de vingt et un pence p a r h e u r e pour les q u a r a n t e 

p r e m i è r e s h e u r e s t rava i l lées d a n s la s e m a i n e . 

27. L 'a r t ic le 17 de la loi de 1979 su r les commiss ions sa la r ia les 

définissait la r é m u n é r a t i o n c o m m e le m o n t a n t en a r g e n t reçu ou à 

recevoir pa r le sa la r ié de son emp loyeu r ap rè s d é d u c t i o n , le cas é c h é a n t , 

des d é p e n s e s nécessa i r e s consen t i e s p a r le sa lar ié à ra i son de son emploi . 

28. La déf in i t ion de la r é m u n é r a t i o n figurant à l 'ar t icle 17 de la loi de 

1986 sur les sa la i res p r e n a i t é g a l e m e n t c o m m e point de d é p a r t le m o n t a n t 

to ta l de tous v e r s e m e n t s en a r g e n t effectués p a r l ' employeur au profit 
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du sa la r ié . Les r e q u é r a n t s a t t i r e n t l ' a t t en t ion su r le libellé de 

l 'ar t icle 17(1)(a), qui se lit a i n s i : 

«Aux fins de déterminer, dans le cadre du présent chapitre, le montant de la 

rémunération versée par un employeur à un salarié rémunéré au temps pour les 

heures travaillées par celui-ci pendant une semaine donnée, il faut additionner -

a) le montant total de tous paiements en argent effectués par l'employeur au profit 

du salarié, jusqu'au jour de paie correspondant, à titre de rémunération pour les heures 

travaillées pendant la semaine visée (...)» 

29. A ce t éga rd , les r e q u é r a n t s sou l ignen t q u ' à l ' époque des faits ils 

é t a i en t cons idé rés c o m m e des sa lar iés r é m u n é r é s au t e m p s . 

30. La loi de 1986 sur les sa la i res m a i n t i n t les commiss ions sa la r ia les , 

mais réduis i t l eurs pouvoirs . Son ar t ic le 16 habi l i ta i t tout sa lar ié qui , pour 

une s e m a i n e d o n n é e , percevai t moins , en ve r tu de son c o n t r a t , q u e le 

m i n i m u m légal fixé p a r la commiss ion sa la r ia le c o m p é t e n t e à exiger le 

p a i e m e n t de la différence à t i t r e de s u p p l é m e n t de r é m u n é r a t i o n . 

31 . Scion l 'ar t icle 1 ( repr is depu i s d a n s l 'ar t icle 13 de la loi de 1996 sur 

les d ro i t s liés au travai l - Employaient Rights Ad 1996), les employeurs 

n ' é t a i e n t pas au to r i s é s à p rocéde r à des dédu c t i o n s sur les sa la i res 

effect ivement dus pa r eux à l eu r s employés , sauf d a n s ce r t a ines 

c i r cons tances bien définies e t , en pa r t i cu l i e r , lo rsque l 'employé avait 

d o n n é au p réa l ab l e et pa r écrit son c o n s e n t e m e n t à de tel les déduc t ions . 

32. D a n s l 'affaire Saavedra v. Aceground Ltd t/a Terazza Est (Industrial 

Relations Law Reports 1995, p. 198), la cour du travai l (Employment Appeal 

Tribunal) d é c l a r a que le p r o p r i é t a i r e d 'un r e s t a u r a n t qui avai t g a r d é pour 

lui u n e pa r t des t axes de service payées p a r les c l ients avait enfreint 

l ' a r t ic le 1 de la loi d e 1986 su r les sa l a i r e s . Si le p r o p r i é t a i r e d u 

r e s t a u r a n t pouvai t l i b r e m e n t choisir les m o d a l i t é s de p a r t a g e de la 

s o m m e ve r sée d a n s le t ronc , cela ne l ' au tor i sa i t pas à s 'octroyer à lui-

m ê m e u n e p a r t i e de cet a r g e n t . 

E N D R O I T 

I. Q U E S T I O N PRÉLIMINAIRE 

33. La C o u r c o n s t a t e d ' e m b l é e q u e le t ro i s i ème r e q u é r a n t 

( M . J u l i o Rodr iguez ) est décédé peu a p r è s l ' i n t roduc t ion de sa r e q u ê t e et 

q u e son frère a informé la C o u r qu' i l souha i t a i t poursu iv re la p rocédure 

( p a r a g r a p h e 1 c i -dessus) . Si les hé r i t i e r s d ' un r e q u é r a n t décédé ne 

peuven t r e v e n d i q u e r un droi t géné ra l à ce que la C o u r con t i nue son 

e x a m e n de la r e q u ê t e i n t rodu i t e pa r ce d e r n i e r ( a r r ê t Scherer c. Suisse du 

25 m a r s 1994, série A n" 287) , la C o u r a a d m i s à p lus ieurs repr i ses q u e des 

p a r e n t s p roches d 'un r e q u é r a n t décédé sont en dro i t de se s u b s t i t u e r à lui 
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( a r r ê t s Deweer c. Belgique du 27 février 1980, sér ie A n" 35, p . 19, § 37, et 

Raimondo c. Italie du 22 février 1994, sér ie A n" 281-A, p . 8, § 2). 

En l ' occur rence , la C o u r est d isposée à p e r m e t t r e a u frère du t ro i s i ème 

r e q u é r a n t de poursu iv re l ' i ns tance i n i t i a l e m e n t i n t r o d u i t e p a r ce d e r n i e r . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 1 DU P R O T O 

C O L E N" 1 

34. Les r e q u é r a n t s c o n t e s t e n t la décis ion des j u r id i c t ions i n t e r n e s de 

cons idé re r que la p r o p r i é t é des pourbo i r e s inclus à l e u r i n t e n t i o n p a r les 

c l ients d a n s les p a i e m e n t s effectués p a r c h è q u e ou p a r c a r t e de crédi t 

a p p a r t i e n t à l eur emp loyeu r , qui peu t a insi t r a i t e r ces pourbo i r e s c o m m e 

u n e r é m u n é r a t i o n . Ils y voient u n e a t t e i n t e à l eur d ro i t au respec t de leurs 

b iens , au sens de l 'ar t icle 1 d u Pro toco le n° 1, a insi libellé : 

«Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 

privé de sa propriété que pour eause d'utilité publique et dans les conditions prévues par 

la loi et les principes généraux du droit international. 

Les dispositions précédentes ne portent pas at teinte au droit que possèdent les Etats 

de mettre en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 

biens conformément à l 'intérêt général ou pour assurer le paiement des impôts ou 

d 'autres contributions ou des amendes.» 

35. Le G o u v e r n e m e n t fait valoir que les pourbo i res inclus pa r les 

c l ients d a n s les r è g l e m e n t s par c h è q u e ou p a r c a r t e d e crédi t é t a i e n t en 

fait payés aux r e q u é r a n t s p a r l eur employeur . En défini t ive, la p r o p r i é t é 

des s o m m e s en cause é ta i t donc b ien t r ans f é r ée aux in té ressés . Il 

r e s sor t i r a i t c l a i r e m e n t des condi t ions fixées d a n s leur c o n t r a t de t ravai l 

q u e ceux-ci pouva ien t l é g i t i m e m e n t p r é t e n d r e enca isser les pourbo i r e s , 

ma i s s e u l e m e n t a p r è s le t r ans fe r t de leur p rop r i é t é au profit de 

l ' employeur . En r evanche , les r e q u é r a n t s ne s a u r a i e n t invoquer la no t ion 

d ' e s p é r a n c e l ég i t ime à l ' appui de l ' a r g u m e n t selon lequel les c l ients 

s o u h a i t a i e n t q u e la p r o p r i é t é des pourbo i res l eur soit t r an s f é r ée 

d i r e c t e m e n t , sans passer d ' abo rd à l eur employeur . Le G o u v e r n e m e n t 

observe q u e les j u r id i c t i ons i n t e r n e s ont re je té le moyen fondé sur 

l ' i n ten t ion des c l ien ts et renvoie aux motifs qu ' e l l e s ont d o n n é s à cet 

é g a r d ( p a r a g r a p h e s 20 et 21 c i -dessus) . 

36. Il sou t ien t en ou t r e q u e les r e q u é r a n t s ne pouva ien t l é g i t i m e m e n t 

s ' a t t e n d r e à ce que les pourbo i res versés au moyen de c h è q u e s ou de ca r t e s 

d e c réd i t ne fussent pas cons idérés c o m m e des r é m u n é r a t i o n s . Il soul igne 

à ce propos qu ' i l ex is te en droi t i n t e r n e u n e posi t ion c o n s t a n t e depu i s de 

n o m b r e u s e s a n n é e s selon laque l le tous les p a i e m e n t s é m a n a n t d 'un 

employeur , à l ' except ion de ceux des t inés à couvrir les frais p ro 

fessionnels exposés p a r u n employé , doivent ê t r e cons idé rés c o m m e des 

é l é m e n t s de la r é m u n é r a t i o n , t a n t au r ega rd de l 'exigence du sa la i re 
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m i n i m u m q u ' à d ' a u t r e s fins. Pa r a i l l eurs , les r e q u é r a n t s n ' a u r a i e n t 

pas con te s t é p e n d a n t la p r o c é d u r e d e v a n t la C o u r d ' appe l q u e leur 

e m p l o y e u r leur versa i t de sa poche des m o n t a n t s équ iva len t s , voire 

l é g è r e m e n t s u p é r i e u r s ; d ' a u t r e p a r t , il ne faudra i t pas oubl ie r q u e les 

r e q u é r a n t s e u x - m ê m e s ont a d m i s q u e les pourbo i res versés pa r c h è q u e 

ou pa r ca r t e de crédi t deva ien t l eur ê t re r é t rocédés d a n s le c ad re du 

sys t ème PAYE. 

37. P o u r le G o u v e r n e m e n t , il impor t e de g a r d e r à l 'espri t q u e les 

r e q u é r a n t s on t reçu la pa r t qui l eur r evena i t des pourbo i res laissés pa r les 

c l ients d a n s leurs r è g l e m e n t s p a r c h è q u e ou par ca r t e de c réd i t . En fait, 

l ' employeur leur versa i t plus que les s o m m e s qu' i l recevai t effect ivement 

de ses c l ients à t i t re de pourboi res , puisqu ' i l suppor t a i t la c h a r g e des 

t r ansac t ions effectuées pa r chèque ou p a r c a r t e de crédi t et des c réances 

i r récouvrab les . En o u t r e , les r e q u é r a n t s d isposa ient de l ' a rgent des j o u r s , 

voire des s e m a i n e s , avan t q u e l ' employeur ne reçoive les s o m m e s 

c o r r e s p o n d a n t e s , et ils pouva ien t , en ve r tu du droi t i n t e r n e , d e m a n d e r des 

compte s à celui-ci s'il ne leur payai t pas le m o n t a n t qu i leur é ta i t dû . 

38. Les r e q u é r a n t s r é t o r q u e n t q u e dès lors q u ' u n e gra t i f ica t ion é ta i t 

donnée pa r un cl ient le se rveur é ta i t en droi t d 'en recevoir une pa r t , 

p a r f a i t e m e n t calculable à ce m o m e n t - l à , et ce que la gra t i f ica t ion fût 

versée en espèces d a n s le t ronc a d m i n i s t r é pa r le m a î t r e du t ronc ou 

incluse d a n s un r è g l e m e n t pa r c h è q u e ou p a r ca r t e de crédi t à gé re r par 

l ' employeur . D a n s les deux hypo thèses , l ' employé avai t un droi t j u r i d i q u e à 

r é c l a m e r le p a i e m e n t à l ' i n t e rméd ia i r e . C e droi t j u r i d i q u e s 'analysera i t 

en un droi t de p ropr i é t é . Pour les in té ressés , il ressor t c l a i r emen t de la 

législation appl icable qu ' i ls devaient ê t r e r é m u n é r é s à raison des 

h e u r e s t ravai l lées , et l eur emp loyeu r s'est en réa l i té app ropr i é leur droi t à 

u n e par t des pourbo i res inclus pa r les c l ients d a n s leurs p a i e m e n t s par 

chèque ou p a r ca r t e de crédi t p o u r s ' acqu i t t e r de ses obl igat ions légales. 

39. I n v o q u a n t en pa r t i cu l i e r le r a i s o n n e m e n t t enu pa r le Lord Justice 

Aldous d a n s le cad re de l ' ins tance devan t la Cour d ' appe l ( p a r a g r a p h e s 22 

et 23 c i -dessus) , les r e q u é r a n t s font valoir q u ' a u c u n des j u g e s i n t e rvenus 

d a n s la p r o c é d u r e i n t e r n e n ' a suggé ré q u e l ' i n ten t ion poursuivie p a r les 

c l ients é t a i t d ' a ide r l ' employeur à paye r les sa la i res de ses employés . 

Ils e s t i m e n t pa r a i l leurs d é n u é e de p e r t i n e n c e la ques t ion d e savoir si 

l ' employeur r é t rocéda i t i n t é g r a l e m e n t les s o m m e s c o r r e s p o n d a n t aux 

pourbo i r e s inclus d a n s les r è g l e m e n t s p a r c a r t e de crédi t ou p a r c h è q u e , 

sans p rocéde r à des déduc t i ons pour couvrir des d é p e n s e s te l les q u e les 

frais de t r ansac t ion . Si l ' employeur avai t souha i t é ne pas avoir à 

s u p p o r t e r ces frais, il a u r a i t pu conveni r d ' un sys tème différent avec son 

pe r sonne l , et ins is ter pa r e x e m p l e pour q u e les c l ients pa i en t tou jours les 

pourbo i r e s e n espèces . 

40. Le G o u v e r n e m e n t sou t ien t q u e p o u r a u t a n t qu ' i l s se p la ignent 

d 'une a t t e i n t e à l eur dro i t à un sa la i re de base du fait q u e les pourboi res 
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en cause é t a i en t comptes dans le calcul de leur r é m u n é r a t i o n m i n i m u m 

légale les r e q u é r a n t s ne peuven t invoquer l 'ar t icle 1 du Protocole n" 1. 

C e t t e disposit ion p ro tége ra i t le droi t au respect des b iens a c t u e l s ; elle ne 

conférera i t a u c u n droi t à s ' a ssure r de biens à venir . Pour le cas où la C o u r 

éca r t e ra i t ce r a i s o n n e m e n t en l 'espèce et cons idére ra i t qu ' i l y a eu a t t e i n t e 

aux biens des r e q u é r a n t s , le G o u v e r n e m e n t affirme q u e la s i tua t ion é ta i t 

tout à fait conforme à l 'objectif de la législat ion sur les sa la i res m i n i m u m s 

(à savoir évi ter des sa la i res i n d û m e n t bas) et que le fait d e c o m p t e r 

l ' ensemble des p a i e m e n t s é m a n a n t de l ' employeur d a n s le calcul du niveau 

de r é m u n é r a t i o n m i n i m u m n ' é t a i t pas m a n i f e s t e m e n t d é n u é de fondemen t 

r a i sonnab le . Il e s t ime en conséquence q u e si a t t e i n t e aux biens des 

r e q u é r a n t s il y a eu, clic é ta i t r a i sonnab le et p r o p o r t i o n n é e , donc non 

suscept ible de faire conclure à un m a n q u e m e n t à l 'ar t icle 1 du Protocole n" 1. 

4 1 . La C o u r relève qu ' i l n 'es t pas con tes t é q u e le t i t r e de p rop r i é t é des 

pourbo i res versés par les cl ients au moyen de chèques ou de ca r t e s de crédi t 

é ta i t t r a n s m i s tout d ' abord à l ' employeur des r e q u é r a n t s . Il en é ta i t ainsi 

p o u r la s imple ra i son q u e les t i t res de p a i e m e n t s ignés pa r les c l ients é t a i en t 

é tabl is au nom de l ' employeur et t r a i t é s d a n s sa comptab i l i t é . De m ê m e , nul 

ne con tes te q u e l ' employeur r e m e t t a i t d û m e n t aux r e q u é r a n t s la pa r t de 

pourboi res qui l eur revena i t en ve r tu de la convent ion de p a r t a g e conclue 

e n t r e les se rveurs . E n conséquence , il n 'y a pas eu a t t e i n t e au droi t négocié 

de chacun des r e q u é r a n t s à recevoir une par t d é t e r m i n é e des pourbo i res . Ils 

ont tous ob t enu , sous la forme d 'un « s u p p l é m e n t de sa l a i r e» , ce qu ' i l s 

pouvaient s ' a t t e n d r e à recevoir pa r le sys tème de t ronc , moins les impôts 

et les cot isa t ions sociales dus sur les m o n t a n t s pe rçus . II convient de no te r 

q u e les r e q u é r a n t s d i sposa ien t r a p i d e m e n t des pourbo i res sous la forme 

d 'un s u p p l é m e n t de sa la i re pu i sque , c o n t r a i r e m e n t à l eur employeur , ils 

n ' ava ien t pas à a t t e n d r e que les p a i e m e n t s p a r c a r t e de crédi t ou p a r 

chèque eussen t é t é t r a i t é s . E n o u t r e , le p a i e m e n t d u pourbo i re é ta i t 

g a r a n t i m ê m e si la t r ansac t ion c o r r e s p o n d a n t e p a r ca r t e de crédi t ou 

p a r c h è q u e s 'avérai t f r audu leuse . L ' employeur suppor t a i t le r i sque 

d ' e sc roquer i e et ne se r e t o u r n a i t pas con t re les r e q u é r a n t s ou d ' a u t r e s 

employés en cas de réa l i sa t ion de ce r i sque . 

42. Les r e q u é r a n t s e s t i m e n t p o u r l eur pa r t q u e si l 'on cons idère q u e 

les pourbo i res l eur ont e f fec t ivement é t é versés de c e t t e m a n i è r e , il faut 

a lors a d m e t t r e q u e les sa la i res qu i leur é t a i en t dus en ve r tu de la 

légis la t ion appl icab le sont r e s t é s i m p a y é s . La C o u r ne souscri t pas à ce 

r a i s o n n e m e n t . Les r e q u é r a n t s ava ien t droi t à u n sa la i re m i n i m u m et ils 

n 'on t pas nié q u e l eu r e m p l o y e u r r empl i s sa i t ses obl iga t ions légales à cet 

é g a r d , pu i squ ' en r éa l i t é il leur versa i t m ê m e plus que le m i n i m u m , 

c o m p t e t enu du s u p p l é m e n t de sa la i re figurant sur leur bu l le t in de 

r é m u n é r a t i o n . 

43 . Les r e q u é r a n t s ne peuvent sou ten i r qu ' i l s ava ien t , d ' une pa r t , un 

droi t aux pourbo i res e t , d ' a u t r e pa r t , un droi t d is t inct à une r é m u n é r a t i o n 



ARRÊT NERVA ET AUTRES c. ROYAUME-UNI 35 

m i n i m u m , calculée i n d é p e n d a m m e n t de ces pourbo i res . En p r e m i e r lieu, 

ce t t e a f f i rmat ion n 'es t pas é tayée pa r la législat ion en cause tel le qu 'e l le 

est i n t e r p r é t é e p a r les ju r id ic t ions i n t e rnes . Le fait que celles-ci ont 

déc la ré , dans le cad re d ' un litige e n t r e des par t i cu l ie r s , q u e les pourboi res 

l i t igieux r e p r é s e n t a i e n t u n e « r é m u n é r a t i o n » au sens de la législat ion 

appl icable ne saura i t , en soi, e n g a g e r la responsabi l i t é de l 'E ta t dé fendeur 

sous l 'angle de l 'ar t icle 1 du Protocole n" 1. La C o u r observe à cet é g a r d que 

l ' i n t e rp ré t a t i on et l ' appl ica t ion de la législat ion i n t e r n e dans un li t ige 

d o n n é incomben t en p r e m i e r lieu aux ju r id ic t ions na t iona les . Elle note 

q u ' à l ' issue d 'un déba t approfondi sur les i n t e r p r é t a t i o n s opposées de la 

not ion de « r é m u n é r a t i o n » dé fendues pa r les pa r t i e s , les t r i b u n a u x 

n a t i o n a u x ont e s t imé q u e c 'é ta i t l ' employeur , et non le client, qui payai t 

de sa poche les pourboi res en cause aux r e q u é r a n t s et à leurs col lègues. 

C e t t e conclusion ne sau ra i t passer pour a rb i t r a i r e ou m a n i f e s t e m e n t 

dé ra i sonnab le , eu éga rd à la po r t ée de l ' express ion « r é m u n é r a t i o n » et , 

chose significative, au fait q u e les r e q u é r a n t s r econna i s sen t q u e la 

p rop r i é t é des pourbo i res l i t igieux passa i t à l ' employeur . En o u t r e , les 

in té ressés ne s a u r a i e n t p r é t e n d r e qu ' i ls pouvaien t l é g i t i m e m e n t e spé re r 

que les pourbo i res en cause ne se ra ien t pas cons idérés c o m m e une 

r é m u n é r a t i o n . Pare i l le thèse suppose q u e les cl ients e n t e n d a i e n t que 

leurs pourbo i res ne fussent pas t r a i t é s ainsi . O r il s 'agit là d 'un 

fondemen t t rop impréc is pour appuye r u n e e spé rance lég i t ime suscept ible 

de faire conclure à l 'exis tence d 'un « b i e n » au sens de l 'ar t icle 1 du 

Protocole n° 1 (a r rê t s Pine Valley Developments Ltd et autres c. Irlande du 

29 novembre 1991, série A n° 222, p . 23 , § 51 ;Pressos Compania Naviera S.A. 

et autres c. Belgique du 20 n o v e m b r e 1995, série A n" 332, p . 21 , § 31 ; Malhous 

c. République tchèque (déc.) [GC] , n" 33071/96, C E D H 2000-XII ; Prince Hans-

Adam II de Liechtenstein c. Allemagne [ G C ] , n° 42527/98, § 83 , C E D H 

2001-VTII). De l'avis de la Cour , il incombai t aux r e q u é r a n t s de conclure 

avec leur employeur u n e convent ion déf inissant la m a n i è r e dont il fallait 

t r a i t e r les pourbo i res visés du point de vue de l eu r r é t r i bu t ion . En tou t é t a t 

de cause , les in té ressés ne s a u r a i e n t invoquer l 'ar t icle 1 du Protocole n° 1 

pour fonder u n e p r é t e n t i o n à un n iveau de r evenus supé r i eu r . 

44. P o u r les ra isons qui p r é c è d e n t , la C o u r e s t ime qu ' i l n 'y a pas eu en 

l 'espèce violat ion du dro i t g a r a n t i aux r e q u é r a n t s pa r l ' a r t ic le 1 du 

Protocole n" 1. 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 14 DE LA 

C O N V E N T I O N C O M B I N É AVEC L 'ARTICLE 1 D U P R O T O 

C O L E № 1 

45. Les r e q u é r a n t s a l l èguen t en o u t r e q u e la décision l i t ig ieuse les 

t r a i t a i t moins f avo rab l emen t , en leur q u a l i t é de se rveurs , q u e n ' é t a i e n t 
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t r a i t é s les employés t rava i l l an t d a n s d ' a u t r e s b r a n c h e s du s e c t e u r 

t e r t i a i r e . Ils y voient une d i sc r imina t ion injustifiée c o n t r a i r e à l 'ar t ic le 14 

de la Conven t i on c o m b i n é avec l 'ar t icle 1 du Protocole n" 1. L 'ar t ic le 14 se 

lit ainsi : 

«La jouissance des droits et libertés reconnus dans la (...) Convention doit être 

assurée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 

langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 

ou sociale, l 'appartenance à une minorité nationale, la fortune, la naissance ou toute 

autre situation. » 

46. Le G o u v e r n e m e n t sou t i en t q u e la défini t ion de la « r é m u n é r a t i o n » 

d a n s la légis lat ion p e r t i n e n t e est d ' appl ica t ion g é n é r a l e et ne conce rne pas 

s e u l e m e n t des s ec t eu r s ou des g roupes pa r t i cu l i e r s . Il observe q u e les 

r e q u é r a n t s e u x - m ê m e s on t a d m i s , d a n s u n e l e t t r e du 18 aoû t 1997 à 

l ' anc ienne C o m m i s s i o n , q u e l ' a r r ê t de la C o u r d ' appe l po r t a i t sur la 

n a t u r e de la p r a t i q u e cons i s t an t à la isser des pourbo i res d a n s « n ' i m p o r t e 

quel le i ndus t r i e de serv ices» . En conséquence , ils ne s a u r a i e n t se p l a ind re 

d 'avoir subi un t r a i t e m e n t d i s c r imina to i r e . 

47. Les r e q u é r a n t s a f f i rment q u a n t à eux q u e seul le c h a p i t r e I de la loi 

de 1986 su r les sa la i res est d ' app l ica t ion g é n é r a l e , pu isqu ' i l t r a i t e des 

déduc t ions i l légales app l iquées sur les sa la i res . E n r evanche , la loi de 

1979 sur les commiss ions sa la r ia les et le c h a p i t r e II de la loi de 1986 sur 

les sa la i res ne s ' app l i que ra i en t q u ' a u x sec teurs où les condi t ions de t rava i l 

sont régies pa r des commiss ions sa lar ia les ( m a g a s i n s , hô te l s , r e s t a u r a n t s , 

pubs , . . . ) , c 'es t -à-dire aux b r a n c h e s d 'ac t iv i té qui emplo i en t d ' o rd ina i r e 

u n e p ropo r t i on é levée de p e r s o n n e s issues de mino r i t é s e t h n i q u e s et de 

t r ava i l l eu rs i m m i g r é s , et où la r e p r é s e n t a t i o n syndicale est l imi tée . 

48. La C o u r souscr i t à l ' a r g u m e n t du G o u v e r n e m e n t . Elle rappe l le que 

l 'ar t ic le 14 de la C o n v e n t i o n p r o t è g e con t re la d i s c r imina t i on d a n s la 

j ou i s sance des dro i t s et l iber tés g a r a n t i s p a r les a u t r e s c lauses 

n o r m a t i v e s de la C o n v e n t i o n . T o u t e différence de t r a i t e m e n t n ' e m p o r t e 

toutefois pas a u t o m a t i q u e m e n t viola t ion de cet a r t ic le . Il faut é tab l i r que 

des p e r s o n n e s p lacées d a n s des s i tua t ions ana logues ou su f f i samment 

c o m p a r a b l e s j o u i s s e n t d 'un t r a i t e m e n t p ré fé ren t i e l et que ce t t e d is t inc

t ion ne t rouve a u c u n e jus t i f i ca t ion objective ou r a i sonnab le (Stubbings et 

autres c. Royaume-Uni, a r r ê t du 22 octobre 1996, Recueil des arrêts et décisions 

1996-IV, p. 1507, § 72). P o u r la Cour , les r e q u é r a n t s n ' on t pas é tabl i q u e la 

légis lat ion p e r t i n e n t e ou son i n t e r p r é t a t i o n pa r les jur id ic t ions i n t e rnes 

leur a ien t réservé un sor t d i sc r imina to i r e par r appor t à celui don t 

jou i s sen t les sa lar iés employés d a n s d ' a u t r e s b r a n c h e s d 'ac t iv i té 

auxque l l e s s ' appl iqua i t ladi te légis la t ion. Dès lors en fait qu ' i ls 

t rava i l l a ien t d a n s un sec t eu r couver t pa r la loi sur les sa la i res m i n i m u m s , 

les r e q u é r a n t s on t é t é t r a i t é s plus f avorab lemen t q u e les p e r s o n n e s 

employées d a n s des b r a n c h e s ne t o m b a n t pas sous l ' empi re de ce t t e 
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légis la t ion, qui ne bénéf ic ia ient pas de la g a r a n t i e d ' une r é m u n é r a t i o n 

m i n i m u m . 

49. Pa r c o n s é q u e n t , les r e q u é r a n t s n 'ont pas é té v ic t imes d ' une 

viola t ion des dro i t s r é s u l t a n t p o u r eux de l 'ar t icle 14 de la Conven t i on 

combiné avec l 'ar t icle 1 du Protocole n° 1. 

PAR C E S M O T I F S , LA C O U R 

1. Dit, pa r six voix con t re une , qu ' i l n 'y a pas eu violat ion de l 'ar t icle 1 du 

Protocole n" 1 ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'a r t ic le 14 de la 

Conven t i on combiné avec l 'ar t ic le 1 du Protocole n" 1 ; 

Fai t en angla i s , puis c o m m u n i q u é pa r écri t le 24 s e p t e m b r e 2002, en 

appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

S . D O L L É J . -P . C O S T A 

Greff ière P ré s iden t 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion d i s s iden te de 

M. Louca ides . 

J . -P .C . 

S . D . 
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O P I N I O N D I S S I D E N T E DE M. LE J U G E L O U C A I D E S 

(Traduction) 

J e n e puis souscr i re à la conclusion de la major i té selon l aque l le il n 'y a 

pas eu en l 'espèce a t t e i n t e au droi t g a r a n t i aux r e q u é r a n t s pa r l 'ar t icle 1 

du Protocole n" 1. 

D a n s ce t t e affaire, il s 'agissai t e s s en t i e l l emen t de d é t e r m i n e r si, aux 

fins de l 'ar t icle 1 du Protocole n" 1, les pourbo i res ve rsés p a r les c l ients 

au moyen de c h è q u e s ou de c a r t e s de crédi t s ' incorpora ien t aux « b i e n s » 

des r e q u é r a n t s , en leur qua l i t é de se rveurs , ou s'ils d e v e n a i e n t la propriété-

ple ine et e n t i è r e de l ' employeur des in t é res sés , qu i pouvai t donc les 

ut i l iser à sa gu ise . La C o u r d ' appe l b r i t a n n i q u e , à la ma jo r i t é , a e s t imé 

q u e l ' employeur devena i t le p r o p r i é t a i r e de ces pourbo i r e s et qu ' i l 

pouvait donc s 'en servir pour s ' a c q u i t t e r de l 'obl igat ion de ve r se r aux 

r e q u é r a n t s le sa la i re m i n i m u m a u q u e l ceux-ci ava ien t droi t en ve r tu de 

la loi i n d é p e n d a m m e n t des pou rbo i r e s , cons idé ran t a insi les s o m m e s en 

ques t ion c o m m e faisant p a r t i e de la « r é m u n é r a t i o n » des in té ressés . Le 

m ê m e r a i s o n n e m e n t a é t é suivi p a r la ma jo r i t é de la C o u r en l 'espèce. 

J e d o u t e q u e l'on puisse s é r i e u s e m e n t con t e s t e r q u e les c l ients , en 

d o n n a n t des pourbo i r e s , s o u h a i t a i e n t qu ' i l s soient t r a n s m i s d a n s 

leur i n t ég ra l i t é aux se rveur s i n d é p e n d a m m e n t et en sus de leur 

r é m u n é r a t i o n . Il me p a r a î t d é r a i s o n n a b l e de suppose r q u ' u n cl ient , 

lorsqu ' i l laisse un pourbo i r e d a n s un r e s t a u r a n t , sous q u e l q u e forme q u e 

ce soit (espèces , ca r t e de crédi t ou c h è q u e ) , veuille q u e le pourbo i re 

dev ienne la p r o p r i é t é ple ine et e n t i è r e du p r o p r i é t a i r e du r e s t a u r a n t . 

Ce la a é té soul igné à jus te t i t r e d a n s l 'affaire b r i t a n n i q u e Wrottesley 

v. Regent Street Florida Restaurant (Law Reports, King's Bench Division, 1951, 

vol. 2, p . 277), laquel le conce rna i t des pourbo i r e s ve rsés en espèces : 

« Le client n'avait pas l'intention de donner quoi que ce soit à l'employeur (...). Il nous 

semble que rien ne permet d'affirmer que ces pourboires soient jamais devenus la 

propriété de ce dernier (...). Lorsque l'argent du tronc est divisé, les serveurs se 

partagent leur propre argent. En conséquence, nous estimons que les sommes 

provenant du tronc partagées entre les serveurs ne peuvent être prises en compte dans 

le calcul du montant à eux versés par les défendeurs. » 

J e souscris é g a l e m e n t au passage suivant de l 'opinion d i ss iden te 

fo rmulée pa r le Lord Justice Aldous en l ' e spèce : 

«Les pourboires laissés par les clients ne sont pas destinés à alimenter le compte 

bancaire de l'employeur, et ils ne sont pas non plus acceptés sur cette base. Les 

pourboires sont donnés et acceptés pour être placés dans le tronc ou traités dans le 

même esprit. Les pourboires ne sont pas donnés pour que l'employeur puisse 

s'acquitter de son obligation de payer un salaire minimum. Ils sont versés à 

l'employeur pour qu'il en opère la distribution en tant qu'agent du client. » 
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J e ne suis pas p e r s u a d é q u e les pourbo i r e s inclus d a n s les p a i e m e n t s par 

c h è q u e ou pa r c a r t e de crédi t doivent ê t r e t r a i t é s d i f f é r e m m e n t . Q u e le 

c l ient paie un pourbo i r e p a r c a r t e de crédi t ou pa r c h è q u e ou qu ' i l le 

verse en espèces , son in t en t ion est la m ê m e . 

Des lors, il faut à m o n sens cons idé re r q u e les r e q u é r a n t s ava ien t un 

droi t de p ropr i é t é sur les pourbo i res l i t ig ieux : un droi t décou l an t de 

l ' i n t en t ion des cl ients et du rôle i n c o m b a n t à l ' employeur pour que ce t te 

i n t e n t i o n soit r e spec t ée . J e ne suis pas convaincu p a r l ' a r g u m e n t du 

G o u v e r n e m e n t selon lequel c 'é ta i t l ' employeur - cl non les r e q u é r a n t s -

qu i suppo r t a i t les r i sques et les déla is a f férents au t r a i t e m e n t des 

p a i e m e n t s effectués pa r c h è q u e ou p a r c a r t e de c réd i t . Q u a n t aux pe r t e s 

q u e l ' employeur pouvai t subir , pa r e x e m p l e , du fait de t r ansac t ions 

f r audu leuses pa r ca r t e de crédi t , j ' a i m e r a i s faire r e m a r q u e r q u e rien 

n ' e m p ê c h a i t l ' in té ressé de d e m a n d e r à ses employés de r e n o n c e r à leur 

droi t aux pourbo i res inclus d a n s les s o m m e s i r récouvrab les . 

La major i t é a souscrit au r a i s o n n e m e n t de la major i t é de la Cour 

d ' appe l b r i t a n n i q u e cons i s t an t à d i r e que pu i sque les t i t r e s de p a i e m e n t 

s ignés pa r les c l ients é t a i en t é tabl is au nom de l ' employeur et é ta ien t 

t r a i t é s dans sa comptab i l i t é les pourbo i res payés pa r ca r t e de c réd i t ou 

pa r chèque devena ien t la p r o p r i é t é de l ' employeur . J e t rouve ce t te 

a p p r o c h e t rop formal i s te et d é c o n n e c t é e de la r éa l i t é . A cet égard , il 

i m p o r t e de g a r d e r à l 'esprit q u e la C o u r n 'es t pas liée p a r les défini t ions 

des no t ions de « b i e n s » ou de « p r o p r i é t é » d o n n é e s pa r le dro i t i n t e r n e ou 

les décisions des ju r id ic t ions na t i ona l e s . Selon la j u r i sp rudence de la Cour , 

la not ion de « b i e n s » au sens de l 'ar t icle 1 du Protocole n" 1 a un sens 

a u t o n o m e . D a n s l 'affaire Gasus Dosier- und Fordertechnik GmbH c. Pays-Bas 

( a r r ê t du 23 février 1995, sér ie A n" 306-B, p . 46, § 53), la C o u r s 'est ainsi 

e x p r i m é e : 

« (...) la not ion de « biens» (en anglais: possessions) de l'ai I iele I du Protocole n" I a une 

portée autonome qui ne se limite certainement pas à la propriété de biens corporels: 

certains autres droits et intérêts constituant des actifs peuvent aussi passer pour des 

« droits de propriété » et donc pour des « biens » aux fins de cette disposition. » 

A m o n sens , il faut cons idé re r c e t t e no t ion c o m m e assez large pour 

couvr i r le droi t à des actifs, tels q u e les pourbo i res en cause , qu i sont 

confiés pa r une p a r t i e à u n e a u t r e pa r t i e d a n s l ' i n ten t ion expres se ou 

impl ic i te qu ' i l s soient t r a n s m i s d a n s leur in t ég ra l i t é à un t iers au profit 

de celui-ci. En pare i l cas , les actifs en ques t ion d e v i e n n e n t les « b i e n s » de 

c e t t e t ierce p e r s o n n e . En t e r m e s j u r i d i q u e s s imples , les pourboi res 

d e v i e n n e n t la p r o p r i é t é ou les « b i e n s » des se rveurs en ve r tu de l 'acte 

ju r id ique g é n é r a l e m e n t connu d a n s de n o m b r e u x sys t èmes de d ro i t sous 

l ' appel la t ion de don ou de d o n a t i o n . O r l 'acte que cons t i tue un don ou une 

d o n a t i o n n 'es t pas moins va lab le en dro i t pa rce qu ' i l est effectué pa r 

l ' i n t e r m é d i a i r e d ' u n e t ierce p e r s o n n e . En l 'espèce, la d e s t i n a t i o n e t les 
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effets j u r i d i q u e s des pourbo i r e s ne sont pas ann ih i l é s pa r le fait qu ' i l s 

t r a n s i t e n t ' sur le c o m p t e d e l ' employeur . Celui-ci r e s t e t e n u de t r a n s 

m e t t r e les pourbo i res à leurs bénéf ic ia i res . Il n 'es t pas ques t i on d a n s 

ce t t e affaire d ' une s imple e s p é r a n c e lég i t ime de la p a r t des se rveurs . 

Ceux-ci on t un dro i t d a n s l 'ordre ju r id ique b r i t a n n i q u e aux dons faits p a r 

les c l ients à leur profit - et u n i q u e m e n t à leur profit - pa r l ' i n t e r m é d i a i r e 

de leur emp loyeu r . 

Il y avai t m ê m e e n t r e l ' employeur et les se rveurs un c o n t r a t aux t e r m e s 

d u q u e l les pourbo i r e s a joutés aux r è g l e m e n t s p a r c a r t e de c réd i t ou p a r 

c h è q u e leur se ra ien t r é t rocédés à h a u t e u r du m o n t a n t d é t e r m i n é d a n s 

le cad re du sys tème d e t r o n c . Le G o u v e r n e m e n t n ' a p a s nié q u e les 

r e q u é r a n t s ava ien t le dro i t de pour su iv re leur e m p l o y e u r en cas de non-

ré t rocess ion des pourbo i re s . 

Dès lors, si les pourbo i res deva ien t passer pour a p p a r t e n i r i n t ég ra l e 

m e n t aux se rveurs , ils a u r a i e n t dû en pr incipe ê t r e t r a i t é s d i s t i n c t e m e n t 

de la r é m u n é r a t i o n qui é t a i t due aux in té ressés pour le t ravai l effectué en 

ve r tu de leur c o n t r a t et , pa r a i l l eurs , le niveau m i n i m u m de r é m u n é r a t i o n 

pour ce t ravai l a u r a i t dû ê t r e calculé sans a u c u n e r é fé rence à ces 

pourbo i res . Il incombai t à l ' employeur de ve r se r le sa la i re m i n i m u m aux 

r e q u é r a n t s sur ses bénéf ices ou sur d ' a u t r e s r e s sources , sans u t i l i ser les 

« b i e n s » des i n t é r e s sés , c 'es t -à-di re sans t ouche r aux pourbo i re s . Ce point 

de vue est encore confor té p a r le fait que les pourbo i res en espèces 

c o n t i n u a i e n t d ' ê t r e gé rés d a n s le cad re du sys tème de t r onc et n ' é t a i e n t 

pas c o m p t é s en t a n t q u e r é m u n é r a t i o n . En vér i t é , de l ' a rgen t prévu pour 

le seul bénéfice des r e q u é r a n t s é ta i t d é t o u r n é pa r l eur employeur , qui 

r é cupé ra i t ainsi une pa r t des sa la i res que la loi l 'obligeait à ve r se r à ses 

employés . M ê m e si, e n déf ini t ive, les r e q u é r a n t s receva ien t bien les 

pourboires en cause sous la forme d ' un « s u p p l é m e n t d e s a l a i r e » , d u q u e l 

é t a i en t r e t r a n c h é s les i m p ô t s et les co t i sa t ions sociales dus pa r chacun 

d ' e n t r e eux sur les s o m m e s en ques t ion , il n ' en d e m e u r e pas moins q u e 

l ' employeur t r a i t a i t les pou rbo i r e s c o m m e de l ' a rgen t qu i lui a p p a r t e n a i t 

en droi t et qui pouvai t donc ê t r e uti l isé pour c o n t r i b u e r à a t t e i n d r e le 

sa la i re m i n i m u m a u q u e l les r e q u é r a n t s ava ien t droi t i n d é p e n d a m m e n t 

des pou rbo i r e s . 

A mon sens , l ' i n t e r p r é t a t i o n d o n n é e p a r les t r i b u n a u x i n t e r n e s de la 

notion de « r é m u n é r a t i o n » s 'analyse en u n e ingé rence d i s p r o p o r t i o n n é e 

d a n s l 'exercice p a r les r e q u é r a n t s de leur droi t au respec t de leurs biens , 

pu isqu 'e l le p e r m e t t a i t q u e de l ' a rgen t d e s t i n é aux in t é r e s sé s et qu i leur 

é ta i t dû fût uti l isé pa r l eur e m p l o y e u r pour a c q u i t t e r la d e t t e qu ' i l avai t à 

leur éga rd en ve r tu de la législat ion sur les sa la i res m i n i m u m s . J e souscris 

à la thèse d u Lord Justice Aldous de la C o u r d ' appe l ( p a r a g r a p h e 23 

de l ' a r r ê t ) se lon laquel le c e t t e p r a t i q u e , tel le q u e consac rée pa r les 

t r i b u n a u x i n t e r n e s , au to r i s a i t d a n s les faits l ' employeur à s ' enr ich i r aux 

d é p e n s de son pe r sonne l . 
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J e ne p a r t a g e pas l 'opinion de la major i t é selon laquel le l 'affaire 

soulevai t s i m p l e m e n t u n e q u e s t i o n t e n a n t à « l ' i n t e r p r é t a t i o n et l 'appli

ca t ion d e la légis la t ion i n t e r n e d a n s un li t ige d o n n é [qui] i n c o m b e n t en 

p r e m i e r lieu aux ju r id i c t ions n a t i o n a l e s » . La C o u r au ra i t pu et a u r a i t dû 

t r a n c h e r la ques t ion de savoir si les pourbo i res l i t igieux pouva ien t ê t r e 

cons idé rés c o m m e des « b i e n s des r e q u é r a n t s » aux fins d e l 'ar t ic le 1 du 

Protocole n" 1, su r la base du sens a u t o n o m e r econnu à c e t t e no t ion par 

la j u r i s p r u d e n c e de la C o u r , p o u r d é t e r m i n e r s'il y avait eu a t t e i n t e au 

dro i t en cause des i n t é r e s s é s . 

Pour les ra isons qui p r é c è d e n t , j ' e s t i m e qu ' i l y a eu violat ion des droi t s 

r e c o n n u s aux r e q u é r a n t s p a r l 'ar t ic le 1 du Protocole n" 1. 
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SOMMAIRE1 

Négligence d'un avocat commis d'office 

Article 6 § 3 c) 

Se défendre avec l'assistance d'un défenseur - Négligence d'un avocat commis d'office - Principe 
fondamental de l'indépendance du barreau - Responsabilité des autorités du fait du 
comportement d'un avocat d'office - Conduite mauvaise ou erronée de la défense - Non-respect 
d'une condition de pure forme entraînant la privation d'une voie de recours - Cour suprême -
Situation de «carence manifeste» appelant des mesures positives de la part des autorités -
Intérêt d'une bonne administration de la justice 

* 

Le requérant, un ressortissant allemand, fut arrêté au Portugal dans le cadre d'une 
opération de répression du trafic de stupéfiants. Accusé des chefs de trafic aggravé 
de stupéfiants et d'association de malfaiteurs, il fut renvoyé en jugement. Au cours 
du procès, il révoqua le mandat donné à son avocat et obtint la désignation d'une 
avocate d'office. Le tribunal le déclara coupable de l'infraction de trafic aggravé de 
stupéfiants mais non de celle d'association de malfaiteurs. Il fut condamné à une 
peine de quinze ans d'emprisonnement. Il forma personnellement appel du juge
ment, mais, faute d'être rédigé en portugais, son appel fut rejeté sans examen au 
fond. L'avocate d'office déposa un appel au nom du requérant. Un mois plus tard, ce 
dernier donna procuration à un avocat qu'il avait lui-même choisi, et mit ainsi fin 
aux fonctions de l'avocate d'office. La Cour suprême déclara le recours formé par 
l'avocate d'office irrecevable faute de présentation adéquate des moyens. En effet, 
le recours n'avait pas été présenté selon les formes requises par le code de 
procédure pénale, car il ne contenait pas de conclusions ni n'indiquait la manière 
dont les dispositions légales prétendument violées auraient dû être interprétées et 
appliquées. La condamnation et la peine prononcées contre le requérant furent par 
la suite aggravées. Celui-ci avait formé une plainte contre l'avocate d'office, 
arguant que, contrairement à ses instructions, elle avait déposé elle-même un 
recours devant la Cour suprême qui ne remplissait pas les conditions formelles 
requises. Le conseil de l'ordre des avocats ouvrit des poursuites disciplinaires 
contre l'avocate, laquelle aurait été sanctionnée. 

Article 6 §§ 1 et 3 c) : la nomination d'un conseil n'assure pas à elle seule 
réflectivité de l'assistance juridique qu'il peut procurer à un accusé. On ne 
saurait pour autant imputer à un Etat la responsabilité de toute défaillance d'un 
avocat d'office. De l'indépendance du barreau par rapport à l 'Etat, il découle que 
la conduite de la défense appartient pour l'essentiel à l'accusé et à son avocat, 
commis au titre de l'aide judiciaire ou rétribué par son client. L'article 6 § 3 c) 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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n'oblige les autorités nationales compétentes à intervenir que si la carence de 
l'avocat d'office apparaît manifeste ou si on les en informe suffisamment de 
quelque autre manière. En l'espèce, à la différence de l'affaire Daud, l'avocate 
d'office du requérant n'a pas omis de lui prêter son assistance, mais, ce faisant, 
elle n'a pas respecté les règles formelles exigées par le droit interne applicable. 
Une conduite mauvaise ou erronée de la défense par l'avocat d'office ne saurait 
engager la responsabilité de l'Etat. Toutefois, ne peut être assimilé à une 
conduite erronée ou à une simple défaillance dans l 'argumentation le non-respect 
par négligence d'une condition de pure forme axant pour effet de priver l'intéressé 
d'une voie de recours sans qu'une telle situation soit corrigée par une juridiction 
supérieure. Le requérant était un étranger qui ne connaissait pas la langue de la 
procédure et qui se trouvait confronté à des accusations pouvant entraîner une 
lourde peine de prison, comme ce fut le cas. Dans ces circonstances, il apparaît 
qu'il n'a pas bénéficié d'une défense concrète et effective, comme l'eût voulu 
l'article 6 § 3 c), dans le cadre de son pourvoi devant la Cour suprême. Il est vrai 
que le requérant n'avait pas attiré l'attention des juridictions compétentes sur les 
éventuelles insuffisances de sa défense avant de changer d'avocat. Le point décisif 
est cependant le non-respect par son avocate d'office d'une simple règle de pure 
forme dans la présentation du pourvoi devant la Cour suprême. Il s'agissait là 
d'une situation de «carence manifeste» appelant des mesures positives de la part 
des autorités compétentes. La Cour suprême aurait ainsi pu inviter l'avocate 
d'office à compléter ou à corriger son mémoire de recours plutôt que de déclarer 
l'irrecevabilité du pourvoi. Une simple imitat ion du tribunal en vue de corriger 
une inexactitude formelle n'aurait pas affecté le principe fondamental de 
l'indépendance du barreau. De même, on ne peut dire d'emblée qu'une telle 
situation aurait inévitablement porté at teinte au principe de l'égalité des armes, 
car elle constituerait plutôt une manifestation des pouvoirs de conduite de la 
procédure détenus par le juge, dans l'intérêt d'une bonne administration de la 
justice. C'est d'ailleurs la législation portugaise elle-même, en matière de 
procédure civile, qui permet au juge de formuler une telle invitation, sans qu'il 
n'ait jamais été question d'une quelconque perte de l'indépendance du barreau 
ou d'une violation du principe de l'égalité des armes. En outre, il semblerait 
qu'une décision comme celle critiquée ne serait plus possible, vu une 
jurisprudence récente du Tribunal constitutionnel. Les circonstances de la cause 
imposaient à la juridiction compétente des obligations positives afin d'assurer le 
respect concret et effectif des droits de la défense du requérant. Cela n'ayant pas 
été le cas, il y a eu un manquement aux exigences des paragraphes 1 et 3 c), 
combinés, de l'article 6. 
Conclusion: violation (unanimité). 

Article 41 : la Cour alloue une somme au titre du préjudice moral et une somme au 
litre des frais et dépens. 

Jurisprudence citée par la Cour 

Van de Hurk c. Pays-Bas, arrêt du 19 avril 1994, série A n" 288 
Daud c. Portugal, arrêt du 21 avril 1998, Recueil des arrêts et décisions 1998-11 
Van Geyseghem c. Belgique [CC], n" 26103/95, CEDH 1999-1 
Ialndis c. Grèce (satisfaction équitable) [GC], n" 31107/96, CEDH 2000-XI 
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En l 'a f fa ire C z e k a l l a c. P o r t u g a l , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s i égean t en u n e c h a m b r e composée d e : 

M M . G . R E S S , président, 

I. CABRAI. B A R R E T O , 

L. CAFLISCH, 

R . T Û R M E N , 

B . ZUPANCIC, 

M m e H .S . G R È V E , 

M. K. T\iA]A,juges, 

et de M. V. BERGER,greffier de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil le 19 s e p t e m b r e 2002, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n" 38830/97) d i r igée 

con t r e la R é p u b l i q u e po r tuga i s e et don t un ressor t i s san t a l l emand , 

M. Robby Czeka l l a («le r e q u é r a n t » ) , avait saisi la C o m m i s s i o n 

e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 17 j anv ie r 

1995 en v e r t u de l ' anc ien ar t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e des 

Droi t s de l ' H o m m e et des L iber tés f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t , qui a é t é a d m i s au bénéfice de l ' ass is tance jud ic i a i r e , 

est r e p r é s e n t é d e v a n t la C o u r par M 1 G. P a r a s i e , avoca te de l 'associat ion 

E u r o p e a n Légal Advice, à L o n d r e s . Le g o u v e r n e m e n t p o r t u g a i s («le 

G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son a g e n t , M. A. H e n r i q u c s G a s p a r , 

p r o c u r e u r géné ra l adjoint . 

3. D a n s sa r e q u ê t e , M. Czeka l l a a l légua i t en pa r t i cu l i e r que la 

p r o c é d u r e péna le m e n é e à son encon t r e n 'avai t pas revê tu un c a r a c t è r e 

équ i t ab le . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1 e r n o v e m b r e 1998, d a t e 

d ' e n t r é e en v igueur d u Protocole n" 11 à la Conven t ion (ar t ic le 5 § 2 

dud i t Pro tocole ) . 

5. Elle a é té a t t r i b u é e à la q u a t r i è m e sect ion de la C o u r (ar t ic le 52 § 1 

du r è g l e m e n t de la C o u r ) . Au sein de celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t ion ) a é té cons t i tuée 

c o n f o r m é m e n t à l ' a r t ic le 26 § 1 du r è g l e m e n t . 

6. Pa r une décision du 5 ju i l l e t 2001 , la c h a m b r e a déc la ré la r e q u ê t e 

p a r t i e l l e m e n t recevable . 

7. T a n t le r e q u é r a n t que le G o u v e r n e m e n t on t déposé des 

observa t ions écr i tes su r le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

La c h a m b r e ayan t déc idé ap rè s consu l t a t ion des p a r t i e s qu ' i l n 'y avai t pas 

lieu de t en i r une aud ience consacrée au fond de l 'affaire (ar t ic le 59 § 2 
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in fine d u r è g l e m e n t ) , les pa r t i e s on t c h a c u n e soumis des c o m m e n t a i r e s 

écr i ts sur les observa t ions de. l ' au t r e . 

8. In fo rmé de son droi t de pa r t i c ipe r à la p r o c é d u r e , le g o u v e r n e m e n t 

a l l e m a n d , a p r è s avoir d e m a n d é u n e p r o r o g a t i o n du dé la i i m p a r t i p a r le 

p r é s iden t à ce t t e fin, n ' a pas man i fes t é l ' i n ten t ion d ' en use r . 

9. Le 1" novembre 2001 , la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a é té 

a t t r i b u é e à la t ro i s i ème sect ion tel le q u e r e m a n i é e (ar t ic le 52 § 1). 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

10. Le r e q u é r a n t est né en 1953 et rés ide à Sonsbeck (A l l emagne ) . 

A. La p r o c é d u r e p é n a l e 

11. Le 12 j a n v i e r 1993, le r e q u é r a n t fut a r r ê t é d a n s le c ad re d ' u n e 

o p é r a t i o n de répress ion du trafic de s tupé f i an t s qui a m e n a le p a r q u e t de 

S i n t r a à e n g a g e r des p o u r s u i t e s c o n t r e une q u a r a n t a i n e de p e r s o n n e s . 

E n t e n d u le 13 j a n v i e r 1993 par un j u g e d ' i n s t ruc t ion , en p r é s e n c e d 'un 

i n t e r p r è t e et d ' un dé fenseu r d'office, le r e q u é r a n t fut mis en d é t e n t i o n 

provisoi re . 

12. Le 2 1 janvier 1993 eut lieu à son domici le une perqu i s i t ion au cours 

de laquel le furent saisis de grosses s o m m e s d ' a r g e n t en p lus ieurs devises 

et un spray de défense . 

13. Le 28 avril 1993, l ' in té ressé , r e p r é s e n t é pa r un avocat a u q u e l il 

avai t e n t r e - t e m p s d o n n é p rocu ra t i on , d e m a n d a à ê t r e confronté à u n e 

a u t r e pe r sonne , A.G. C e t t e d e m a n d e fut re je tée à u n e d a t e non p réc i sée . 

14. Le 7 j a n v i e r 1994, le m i n i s t è r e public soumi t ses réqu is i t ions 

(acusaçâo) con t r e le r e q u é r a n t et q u a r a n t e - t r o i s a u t r e s p e r s o n n e s . 

M . Czeka l l a é ta i t accusé des chefs de trafic agg ravé de s tupé f i an t s et 

d 'assoc ia t ion de ma l f a i t eu r s {associaçâo criminosa). L ' accusa t ion p r é s e n t a 

c i n q u a n t e t é m o i n s ; ses réqu is i t ions s ' é t e n d a i e n t sur cent c inquan te - s ix 

p a g e s . 

15. Le 19 j a n v i e r 1994, le r e q u é r a n t invi ta le j u g e à lui dé l ivrer une 

copie du dossier de la p r o c é d u r e afin d e lui p e r m e t t r e de p r é p a r e r sa 

défense . Le juge fit droi t à c e t t e d e m a n d e et le doss ier fut mi s à la 

d ispos i t ion de l 'avocat du r e q u é r a n t au greffe du t r ibuna l de S in t r a . 

16. Le 23 j a n v i e r 1994, le r e q u é r a n t d e m a n d a p e r s o n n e l l e m e n t au 

j u g e , en ang la i s , la t r a d u c t i o n des réqu is i t ions du m i n i s t è r e public 

vers l ' a l l emand , sa l angue m a t e r n e l l e . Le 27 j a n v i e r 1994, le j u g e 

d ' i n s t ruc t ion près le t r i buna l c r imine l de S in t r a , se fondant sur l 'ar t icle 92 
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§ 1 du code de p r o c é d u r e péna l e , r e j e t a c e t t e d e m a n d e sans l ' e x a m i n e r au 

fond au mot i f qu 'e l l e n ' é t a i t pas r éd igée en p o r t u g a i s . 

17. Pa r u n e l e t t r e d u 16 février 1994, l ' a m b a s s a d e d 'A l l emagne à 

L i sbonne d e m a n d a a u t r i buna l de S in t r a d 'envoyer a u r e q u é r a n t une 

t r a d u c t i o n a l l e m a n d e du d o c u m e n t en cause . L ' a m b a s s a d e informa 

u l t é r i e u r e m e n t le t r i buna l qu 'e l l e pouvai t m e t t r e au service de ce d e r n i e r 

un t r a d u c t e u r a s s e r m e n t é ( l e t t r e du 8 s e p t e m b r e 1994). 

18. Le 20 février 1994, le r e q u é r a n t p r é s e n t a une d e m a n d e s imi la i re à 

celle du 23 j a n v i e r 1994, mais réd igée en po r tuga i s . A la su i t e de ce t t e 

d e m a n d e , un i n t e r p r è t e dés igné p a r le t r i buna l de S in t r a se dép laça , le 

27 avril 1994, à la pr ison où se t rouvai t l ' in té ressé et lui lit une 

t r a d u c t i o n ora le des r équ i s i t ions du m i n i s t è r e publ ic . 

19. P lus ieurs accusés ayant sollicité l ' ouver tu re de l ' ins t ruc t ion , celle-

ci d é b u t a le 16 m a r s 1994. Des d é b a t s e u r e n t lieu le 21 avril 1994. Le 

27 avril 1994, le j u g e d ' i n s t ruc t i on rend i t une o r d o n n a n c e de despacho de 

pronûncia et déc ida d e renvoyer en j u g e m e n t t r en t e - c inq des accusés , dont 

le r e q u é r a n t . C e t t e o r d o n n a n c e fut lue à tous les accusés , une 

i n t e r p r é t a t i o n s i m u l t a n é e vers p lus ieurs l angues en é t a n t a s s u r é e . 

20. Le 28 juin 1994, le r e q u é r a n t déposa ses conclusions en défense et 

p r é s e n t a la liste des t é m o i n s à d é c h a r g e . 

2 1 . P a r un a r r ê t du 7 ju i l l e t 1994, la C o u r s u p r ê m e (Supremo Tribunal de 

Justiça) déc ida q u e le t r i buna l de S in t r a p o u r r a i t t en i r l ' aud ience d a n s les 

locaux du t r i buna l c r imine l de Lisbonne à M o n s a n t o , eu é g a r d à 

l ' insuffisance des ins ta l l a t ions du t r i buna l de S in t ra . 

22. Le procès s 'ouvrit le 8 n o v e m b r e 1994 et s ' é t end i t sur hui t mois et 

c i n q u a n t e - h u i t s éances . Le 21 février 1995, soit donc p e n d a n t son 

d é r o u l e m e n t , le r e q u é r a n t r évoqua le m a n d a t d o n n é à son avocat et 

d e m a n d a au t r i buna l la dé s igna t i on d 'un avocat d'office. Le t r ibuna l 

dés igna M'' T .M. c o m m e d é f e n s e u r d'office de l 'accusé . 

23 . Le t r i buna l de S in t r a r end i t son j u g e m e n t le 24 ju i l l e t 1995. 

R e t e n a n t la cu lpabi l i té du r e q u é r a n t pour l ' infract ion de t raf ic aggravé 

de s tupéf ian t s ma i s non p o u r celle d 'assoc ia t ion de ma l f a i t eu r s , il 

c o n d a m n a l ' in té ressé à u n e pe ine de qu inze ans d ' e m p r i s o n n e m e n t . 

24. Le 3 aoû t 1995, le r e q u é r a n t fit p e r s o n n e l l e m e n t appe l de ce 

j u g e m e n t d e v a n t la C o u r s u p r ê m e . L ' appe l é ta i t r éd igé en a l l e m a n d . Par 

une o r d o n n a n c e du 12 s e p t e m b r e 1995, le j u g e du t r i buna l c r imine l de 

S in t r a , se ba san t sur l 'ar t ic le 92 § 1 du code de p r o c é d u r e p é n a l e , re je ta 

l 'appel sans en e x a m i n e r le fond, au mot i f qu ' i l n ' é t a i t pas réd igé en 

po r tuga i s . 

25. Le 7 août 1995, M'' T .M. déposa au n o m de son client un appel 

devan t la C o u r s u p r ê m e . Elle a l léguai t la violat ion de p lus ieurs 

d isposi t ions du code de p r o c é d u r e péna l e ainsi q u e des ar t ic les 5 et 6 de 

la Conven t i on . 
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26. En s e p t e m b r e 1995, le r e q u é r a n t confia sa r e p r é s e n t a t i o n clans la 

p r o c é d u r e à un avocat de son choix, m e t t a n t ainsi fin aux fonctions de 

l 'avocate d'office. Le nouvel avocat du r e q u é r a n t in t roduis i t le 

27 s e p t e m b r e 1995 d e v a n t la C o u r s u p r ê m e u n r ecou r s c o n t r e 

l ' o rdonnance du juge du t r ibuna l c r imine l de S in t ra du 12 s e p t e m b r e 1995. 

27. Le 20 s e p t e m b r e 1995, le doss ier fut t r a n s m i s à la C o u r s u p r ê m e . 

28. Le 10 juillet 1996, celle-ci rendi t un p r e m i e r a r r ê t sur p lus ieurs 

r ecours in te r locu to i res ainsi que su r ceux qu i , de l'avis des j u g e s 

consei l le rs , pouva ien t ê t r e déjà déc idés sans plus a m p l e e x a m e n . 

S 'ag issant du recours fo rmé p a r le r e q u é r a n t , par l ' i n t e r m é d i a i r e de 

M e T .M. , con t re le j u g e m e n t de c o n d a m n a t i o n , la C o u r s u p r ê m e , 

s ' appuyan l sur l 'ar t icle 412 du code de p r o c é d u r e p é n a l e , le d é c l a r a 

i r recevable , faute de p r é s e n t a t i o n a d é q u a t e des moyens . Le r ecour s ne 

con tena i t pas d e conclusions et il n ' i nd iqua i t pas la m a n i è r e don t les 

d isposi t ions légales don t la violat ion é ta i t a l l éguée a u r a i e n t dû ê t r e 

i n t e r p r é t é e s et app l iquées . 

29. Le 11 d é c e m b r e 1996, la C o u r s u p r ê m e rendi t un d e u x i è m e a r r ê t . 

Elle accueil l i t d ' abord l 'appel formé pa r le min i s t è r e publ ic c o n c e r n a n t 

ce r t a in s des accusés , don t le r e q u é r a n t , et déc ida q u e ce d e r n i e r é ta i t 

é g a l e m e n t coupab le de l ' infract ion d 'assoc ia t ion de ma l f a i t eu r s . La pe ine 

du r e q u é r a n t fut ainsi po r t ée à vingt et un ans d ' e m p r i s o n n e m e n t . La 

C o u r s u p r ê m e e x a m i n a ensu i t e le r e cou r s d i r igé c o n t r e l ' o rdonnance 

r e n d u e pa r le j u g e du t r ibuna l de S in t ra le 12 s e p t e m b r e 1995. Elle 

e s t i m a q u e la d e m a n d e fo rmulée s e u l e m e n t pa r le r e q u é r a n t cadra i t 

avec l 'a r t ic le 98 du code de p r o c é d u r e péna l e , lequel p e r m e t à l 'accusé de 

p r é s e n t e r d i r e c t e m e n t des m é m o i r e s ou exposés au t r i buna l . P r e n a n t 

ensu i t e en cons idé ra t ion l 'ar t icle 6 § 3 c) de la C o n v e n t i o n , la C o u r 

s u p r ê m e a n n u l a la décis ion a t t a q u é e et o r d o n n a d e faire t r a d u i r e la 

d e m a n d e p r é s e n t é e pa r le r e q u é r a n t afin que ce t t e d e r n i è r e «fût d û m e n t 

e x a m i n é e ». La C o u r s u p r ê m e déc ida enfin q u e les déc l a r a t i ons de l 'un des 

accusés , qui avait col laboré avec la police jud ic i a i r e et avait refusé de 

r é p o n d r e aux ques t ions des dé fenseu r s des a u t r e s accusés , ne pouva ien t 

ê t r e a d m i s e s c o m m e p reuve . 

30. C e r t a i n s d e s accusés , ma i s non le r e q u é r a n t , a t t a q u è r e n t c e t t e 

décis ion devant le T r i b u n a l cons t i t u t ionne l {Tribunal Constitucional). 

3 1 . Le r e q u é r a n t p r é s e n t a une d e m a n d e d ' éc la i r c i s sement (aclaraçâo) 

de la d e r n i è r e p a r t i e de l ' a r rê t de la C o u r s u p r ê m e du 11 d é c e m b r e 1996. 

Il souha i t a i t n o t a m m e n t savoir q u a n d la décis ion de c o n d a m n a t i o n 

passe ra i t en force de chose j u g é e , c o m p t e t enu de la décis ion de la C o u r 

s u p r ê m e ayan t a n n u l é l ' o rdonnance du 12 s e p t e m b r e 1995. 

32. P a r un a r r ê t du 12 février 1997, la C o u r s u p r ê m e re je ta c e t t e 

d e m a n d e , e s t i m a n t q u ' a u c u n éc la i rc i s sement ne s ' imposa i t . Elle co r r igea 

en r e v a n c h e une e r r e u r c o n s t a t é e d a n s l ' a r rê t du 11 d é c e m b r e 1996 
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c o n c e r n a n t la d é t e r m i n a t i o n des pe ines imposées à ce r t a ins des accusés et 

r a m e n a la pe ine du r e q u é r a n t à dix-hui t ans d ' e m p r i s o n n e m e n t . 

33 . Le 15 juillet 1997, le T r i b u n a l cons t i t u t ionne l r end i t un a r r ê t 

r e j e t an t les r ecours formés pa r c e r t a i n s des accusés . 

34. Le 18 juil let 1997, le r e q u é r a n t d e m a n d a à la C o u r s u p r ê m e de 

l ' informer de la sui te qu 'e l le e n t e n d a i t d o n n e r à la p a r t i e finale de l ' a r rê t 

du 11 d é c e m b r e 1996, c o n c e r n a n t l ' e x a m e n de la d e m a n d e don t il avait 

saisi le t r i buna l c r imine l de S in t r a le 3 août 1995. A une d a t e non 

préc i sée , le consei l le r r a p p o r t e u r o rdonna au greffe d ' in fo rmer le 

r e q u é r a n t de ce q u e la d e m a n d e en cause sera i t e x a m i n é e pa r le t r ibuna l 

c r imine l de S in t r a le m o m e n t venu . 

35. Pa r un a r r ê t du 1" oc tobre 1997, la C o u r s u p r ê m e préc isa q u e le 

r e q u é r a n t devai t ê t r e cons idéré c o m m e p u r g e a n t la pe ine qu i lui avai t été 

imposée , le T r i b u n a l cons t i t u t ionne l ayan t re je té les r ecours déposés par 

d ' a u t r e s accusés et l ' a r r ê t de la C o u r s u p r ê m e du 11 d é c e m b r e 1996, 

corr igé pa r celui du 12 février 1997, ayan t pa r c o n s é q u e n t acquis force de 

chose j u g é e . 

36. Le 14 oc tobre 1997, le r e q u é r a n t déposa u n e d e m a n d e d e mise en 

l ibe r t é . Il s o u t e n a i t q u e l ' a r rê t de la C o u r s u p r ê m e du 11 d é c e m b r e 1996 

n 'ava i t pas acquis force de chose j u g é e pour a u t a n t q u e l u i - m ê m e étai t 

conce rné . Il r appe la i t q u e la d e r n i è r e pa r t i e de cet a r r ê t n 'ava i t pas été 

e x é c u t é e , sa d e m a n d e du 3 aoû t 1995 n ' ayan t pas encore é té d û m e n t 

e x a m i n é e c o m m e l 'exigeai t l ' a r rê t en cause . 

37. Le 23 oc tobre 1997, le consei l le r r a p p o r t e u r r e j e t a ce t t e d e m a n d e ; 

il s ' e x p r i m a n o t a m m e n t c o m m e s u i t : 

«La demande en cause [celle du 3 août 1995] (...) a été formée sur le fondement de 
l'article 98 du code de procédure pénale. Si par cette demande le requérant prétendait 
faire appel du jugement de condamnation, il convient de préciser qu'elle ne pouvait 
avoir un tel effet. Le recours de l'accusé Czekalla contre ce jugement est celui qui a été 
déposé par son avocate d'office, lequel a été déjà examiné. (...) Son contenu [de la 
demande du 3 août 1995] , quel qu'il soit et il s c i a examiné Lorsque le dossier aura 

été transmis au tribunal de première instance —, ne pouvait donc affecter ou influencer 
la marche de la procédure. C'est pourquoi ladite demande ne peut empêcher le transita 
em julgado [passage en force de chose jugée] de l'arrêt de la Cour suprême du 
11 décembre 1996 .» 

38. Le r e q u é r a n t déposa un recours cons t i t u t i onne l con t r e ce t t e 

o r d o n n a n c e . Le 16 j a n v i e r 1998, le consei l le r r a p p o r t e u r déc l a r a le 

r ecours i r recevable , f au te d ' é p u i s e m e n t p réa lab le des recours o rd ina i r e s , 

l ' in té ressé ayan t omis d ' a t t a q u e r l ' o rdonnance en cause d e v a n t le comi té 

des juges (conferêneia). Le r e q u é r a n t déposa a lors u n e r é c l a m a t i o n con t re 

ce t t e décision devan t le T r i b u n a l cons t i t u t i onne l . Celui-ci , p a r u n a r r ê t du 

13 mai 1998, r e j e t a la r é c l a m a t i o n . 

39. P a r u n e décision du 16 m a r s 1999, p o r t é e à la conna i ssance 

du r e q u é r a n t le 29 oc tobre 1999, le t r i buna l de S in t r a se p rononça , 
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c o n f o r m é m e n t à l ' a r rê t de la C o u r s u p r ê m e du 11 d é c e m b r e 1996, sur la 

d e m a n d e i n t rodu i t e pa r le r e q u é r a n t le 3 aoû t 1995. Il c o n s t a t a d ' abo rd 

q u e c e t t e d e m a n d e s 'analysai t en un appel con t r e le j u g e m e n t de 

c o n d a m n a t i o n . Il soul igna ensu i t e que le r e q u é r a n t ne faisait q u e 

r e p r o d u i r e le r ecours in t rodu i t à l ' époque p a r son avoca te , sans qu ' i l eû t 

fait u s a g e de l 'ar t icle 63 § 2 du code de p r o c é d u r e péna l e , qu i lui 

p e r m e t t a i t de d é n o n c e r l 'acte accompl i pa r son avoca te . Il re leva q u ' e n 

tou t é t a t d e cause la d e m a n d e n ' é t a i t s ignée que du r e q u é r a n t et non de 

l 'avocate , et qu 'e l le ne pouvai t donc ê t r e déc la rée recevable . 

40. P a r u n a r r ê t du 23 j u i n 2000, la cour d ' appe l d 'Evora fit droi t à une 

d e m a n d e de t r a n s f è r e m e n t vers l 'Al lemagne q u e le r e q u é r a n t avai t 

fo rmulée sur le f o n d e m e n t de la C o n v e n t i o n sur le t r a n s f è r e m e n t des 

p e r s o n n e s c o n d a m n é e s . 

41 . Le r e q u é r a n t pu rgea i t le r e s t a n t de sa pe ine en A l l e m a g n e lorsqu' i l 

fut mis en l iber té condi t ionne l le le 14 m a r s 2001 . 

B. La p r o c é d u r e d i s c i p l i n a i r e c o n t r e M e T.M. 

42. Le 1 1 n o v e m b r e 1995, le r e q u é r a n t saisit l 'ordre des avocats de 

L i sbonne d ' u n e p l a in t e con t r e M1' T .M. Il a l légua i t que la condu i t e de 

ce t t e d e r n i è r e lui avait por t é pré judice . Il r ep rocha i t à l ' i n té ressée 

d 'avoir , c o n t r a i r e m e n t à ses ins t ruc t ions , déposé e l l e -même d e v a n t la 

C o u r s u p r ê m e un r ecour s qui ne rempl i s sa i t pas les condi t ions de fo rme 

requ i ses . 

43 . P a r u n e décision du 16 oc tobre 1996, le conseil de l 'o rdre des 

avocats déc ida d 'ouvr i r des pou r su i t e s d isc ipl inai res à l ' encon t re de 

M'' T .M. 

44. Le r e q u é r a n t aff irme avoir reçu de l 'o rdre des avocats u n e l e t t r e du 

12 m a i 1997 l ' in formant d e ce q u e M'' T . M . avai t é t é s a n c t i o n n é e p o u r 

« c o m p o r t e m e n t c o n t r a i r e à l ' é t h i q u e » . Ce d o c u m e n t n ' a pas é té produi t 

devan t la C o u r . 

II. LE D R O I T ET LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

A. L e c o d e d e p r o c é d u r e p é n a l e 

45. Les d isposi t ions du code de p r o c é d u r e péna le p e r t i n e n t e s p o u r la 

p r é s e n t e affaire sont les s u i v a n t e s : 

Article 62 

« 1. L'accusé peut constituer un avocat à tout stade de la procédure. 

2. Lorsque la loi prévoit que l'accusé doit être assisté d'un défenseur et que l'accusé 

n'en a pas constitué ou n'entend pas en constituer un, le juge lui en commet un d'office, 
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de préférence avocat ou avocat stagiaire ; mais le mandat du défenseur d'office prend fin 

si l'accuse confie sa défense à un avocat de son choix. (...) » 

Article 63 § 2 

«L'accusé peut dénoncer tout acte accompli en son nom par son défenseur, pourvu 

qu'il le fasse par déclaration expresse antérieure à la décision concernant cet acte.» 

Article 66 

« 1. La désignation d'un défenseur d'office est notifiée à l'accusé s'il n'est pas présent 

à l'acte. 

2. Le défenseur nommé peut être relevé de son ministère s'il justifie d'un motif 

valable admis par le tribunal. 

3. Le tribunal peut à tout moment, sur demande de l'accusé, remplacer le défenseur 

d'office pour un motif légitime. 

4. Le défenseur d'office continue à exécuter son mandat pour les actes subséquents 

de la procédure jusqu'à ce qu'il soit pourvu à son remplacement. 

5. La fonction de défenseur est toujours rémunérée ; les termes et le montant sont 

fixes par le tribunal clans les limites prévues par un barème approuvé par le ministère de 

la Justice ou, à défaut, sur la base des honoraires normalement payés pour des services 

semblables et aussi importants que ceux prêtés. 

Sont responsables de cette rétribution, suivant les cas, l'accusé, l'assistente, les parties 

civiles ou le ministère de lajustice.» 

Article 92 

« 1. Dans les actes de procédure, tant écrits qu'oraux, il est fait usage de la langue 

portugaise, sous peine de nullité. 

2. Lorsqu'intervient dans une procédure une personne qui ne connaît ou ne maîtrise 

pas la langue portugaise, elle se voit désigner, sans frais à sa charge, un interprèle idoine 

(...) 

3. Un interprète est également désigné lorsqu'il s'avère nécessaire de traduire un 

document rédige en langue étrangère et non accompagné d'une traduction certifiée. 

(...)>. 

Article 98 § 1 

«L'accusé, même s'il se trouve en liberté, peut présenter des exposés, des mémoires 

et des requêtes à tout stade de la procédure, même s'ils ne sont pas signés par le 

défenseur, pour autant qu'ils soient relatifs à l'objet de la procédure ou qu'ils aient 

pour but la sauvegarde de ses droits fondamentaux. Les exposés, mémoires et requêtes 

de l'accusé sont toujours versés au dossier. » 

Article 412 

« 1. La motivation énonce de manière détaillée les moyens du recours et s'achève par 

les conclusions, développées point par point, dans lesquelles l'appelant résume les 

raisons de son recours. 
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2. Si elles concernent le droit, les conclusions indiquent encore, sous peine de rejet : 

a) Les normes juridiques violées ; 

b) Le sens clans lequel, de l'avis de l 'appelant, le tribunal a quo a interprété ou 

applicpté chaque norme et le sens dans lequel une telle norme aurait dû être 

interprétée ou appliquée (...)» 

B. Le c o d e d e p r o c é d u r e c iv i l e 

46. C o m m e l 'ar t ic le 412 du code de p r o c é d u r e péna l e , l 'ar t icle 690 du 

code de p r o c é d u r e civile impose à l ' appe lan t d ' acheve r son recours pa r les 

conclus ions , lesquel les doivent é g a l e m e n t i n d i q u e r t a n t les n o r m e s 

j u r i d i q u e s violées q u e le sens d a n s l eque l , de l 'avis de l ' appe lan t , elles 

a u r a i e n t dû ê t r e i n t e r p r é t é e s et app l iquées pa r le t r i buna l a quo. 

C e p e n d a n t , d a n s son p a r a g r a p h e 4, l 'ar t ic le 690 d i spose : 

«Lorsque les conclusions l'ont défaut, sont déficientes, obscures, complexes (...) le 

rapporteur doit inviter l'appelant à les présenter, les compléter, les éclaircir ou les 

résumer, sous peine de non-examen du recours (...) » 

C. La j u r i s p r u d e n c e d e la C o u r s u p r ê m e et du T r i b u n a l 

c o n s t i t u t i o n n e l 

47. La C o u r s u p r ê m e avait une j u r i s p r u d e n c e c o n s t a n t e selon laquel le 

il é ta i t possible de re je te r i m m é d i a t e m e n t les pourvois p r é s e n t é s en 

m é c o n n a i s s a n c e des condi t ions formelles de l 'ar t icle 412 du code de 

p r o c é d u r e péna l e . Elle cons idéra i t n o t a m m e n t cpie l ' appe lan t ne 

bénéficiai t pas de la possibil i té de se voir invi ter à co r r ige r les éven tue l l es 

déficiences de son pourvoi , à l ' inverse de ce qu i é ta i t p révu à l 'ar t icle 690 

du code de p r o c é d u r e civile. Ce la é ta i t justifié par les exigences 

pa r t i cu l i è r e s de cé lé r i t é imposées pa r la p r o c é d u r e péna l e , la ques t i on de 

cé lér i té é t a n t r é p u t é e ne pas se poser clans les m ê m e s t e r m e s en m a t i è r e 

civile. II é ta i t ainsi n o r m a l q u e la C o u r s u p r ê m e re je t t e , p a r e x e m p l e , des 

pourvois à ra i son de la prol ixi té des m é m o i r e s , eu é g a r d à l 'exigence de 

l 'ar t icle 412 § I i m p o s a n t à l ' appe lan t de « r é s u m e r » les ra isons de son 

recours . 

48. Pa r un a r r ê t n° 337/2000 du 27 juin 2000, publié au J o u r n a l officiel 

le 21 juillet 2000, le T r i b u n a l cons t i t u t i onne l déc la ra , avec force 

obl iga to i re g é n é r a l e , que l 'ar t icle 412 du code de p r o c é d u r e péna l e é ta i t 

c o n t r a i r e à la C o n s t i t u t i o n si on l ' i n t e rp ré t a i t c o m m e p e r m e t t a n t le rejet 

i m m é d i a t d 'un pourvoi à ra ison de la prol ix i té du m é m o i r e sans q u e 

l ' appe lan t ait é té au p réa lab le invité à co r r ige r son recours . Le T r i b u n a l 

soul igna n o t a m m e n t que les ex igences pa r t i cu l i è r e s de cé lér i té imposées 

pa r la p r o c é d u r e péna l e ne pouva ien t jus t i f i e r une tel le l imi ta t ion des 

dro i t s de la dé fense . 
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49. P a r u n a r r ê t n" 265/01 du 19 j u i n 2001 , publ ié au J o u r n a l officiel le 

16ju i l le t 2001 , le T r i b u n a l cons t i t u t i onne l déc la ra , avec force obligatoire-

g é n é r a l e , q u e les ar t ic les 59 e t 61 du décret - loi n" 433/82, s imi la i res à 

l 'ar t ic le 412 du code de p r o c é d u r e péna le et appl icables en m a t i è r e de 

c o n t r a v e n t i o n s , é t a i en t c o n t r a i r e s à la C o n s t i t u t i o n si on les i n t e r p r é t a i t 

c o m m e p e r m e t t a n t le rejet i m m é d i a t d ' un recours à raison du défaut de 

conclusions sans q u e l ' appe lan t ait é té invité au p réa lab le à fo rmu le r de 

tel les conclusions . Le T r i b u n a l se r é fé ra à sa j u r i s p r u d e n c e c o n c e r n a n t le 

rejet d ' un pourvoi à ra ison de la prol ix i té du m é m o i r e et soul igna q u e le 

m ê m e r a i s o n n e m e n t s ' imposai t en l ' espèce, c o m p t e t enu des ex igences du 

pr inc ipe du procès é q u i t a b l e et des d ro i t s de la dé fense . 

D. L ' e x e r c i c e de la p r o f e s s i o n d'avocat au P o r t u g a l 

50. L 'exerc ice de la profession d 'avocat est au P o r t u g a l l ibre et 

i n d é p e n d a n t . Les avocats j ou i s s en t d 'une to ta le i n d é p e n d a n c e par 

r a p p o r t à l 'E ta t et ne sont liés q u e p a r leur s t a t u t , a p p r o u v é p a r le 

décre t - lo i n" 84/84 du 16 m a r s 1984. 

5 1. L 'o rd re des avocats est u n e assoc ia t ion de droi t public , régie pa r la 

loi, ma i s i n d é p e n d a n t e de l 'E t a t . Elle exerce la j u r i d i c t i on d isc ip l ina i re sur 

les avocats , qui doivent ê t r e o b l i g a t o i r e m e n t inscr i ts au t ab l eau de l 'ordre 

pour pouvoir exe rce r leur profession, é t a n t e n t e n d u que la responsab i l i t é 

d isc ipl inai re est i n d é p e n d a n t e de l ' éventuel le responsab i l i t é civile ou 

péna le (ar t ic le 96 du décret - loi n" 84/84) . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 §§ 1 E T 3 c) DE 

LA C O N V E N T I O N 

52. M. Czeka l l a se plaint des insuff isances de l ' a ss i s tance j u r i d i q u e 

don t il a bénéficié. Il cons idère q u e son dro i t d 'accès à la C o u r s u p r ê m e a 

é té m é c o n n u à ra i son de la nég l igence de l 'avocate qu i lui a é té dés ignée 

d'office. Il invoque l 'ar t icle 6 §§ 1 et 3 c) de la Conven t ion , qui d ispose : 

« I. Toute personne a droit à ce que sa cause soit entendue équilablement (...) par un 

tribunal indépendant et impartial, établi par la loi, qui décidera (...) du bien-fondé de 

toute accusation en matière pénale dirigée contre elle. (...) 

( . . . ) 

3. Tout accusé a droit notamment à: 
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c) se défendre lui-même ou avoir l'assistance d'un défenseur de son choix et, s'il n'a 

pas les moyens de rémunérer un défenseur, pouvoir être assisté gratui tement par un 

avocat d'office, lorsque les intérêts de la justice l 'exigent; 

(...),, 

A. T h è s e s d e s p a r t i e s 

/. Le requérant 

53. Le r e q u é r a n t s 'en p r e n d aux insuffisances de l ' a ss i s tance ju r id ique 

don t il a bénéficié, lesquel les ont eu pour r é su l t a t de le pr iver de l 'accès à 

la C o u r s u p r ê m e à cause de l ' e r r eu r c o m m i s e par l 'avocate d'office, 

M' T.M., qu i a omis d ' a cheve r son m é m o i r e pa r les conclus ions . De plus , 

le t r i buna l de S in t r a a f ina lement déc idé de r e j e t e r le r ecours qu ' i l avai t 

l u i -même p r é s e n t é le 3 aoû t 1995. 

54. Le r e q u é r a n t sou t i en t q u e l ' e r r e u r en cause est t e l l e m e n t gross ière 

qu 'e l le doit passe r p o u r une ca rence m a n i f e s t e , au sens de la 

j u r i sp rudence de la C o u r d a n s l 'affaire Kamasinski c. Autriche ( a r r ê t du 

19 d é c e m b r e 1989, sér ie A n" 168). Elle est d ' a u t a n t plus grave qu 'e l le a 

e m p o r t é pour lui l ' impossibi l i té de faire e x a m i n e r son appel a lors qu ' i l se 

t rouvai t confronté à la m e n a c e d ' une lourde pe ine de pr ison. Il aff irme 

avoir a t t i r é l ' a t t en t ion des a u t o r i t é s c o m p é t e n t e s sur les insuffisances d e 

son avocate d'office, laquel le a pa r la sui te fait l 'objet d ' u n e e n q u ê t e de 

l 'ordre des avocats . 

55. S 'ag issant de l ' impossibi l i té , pour les j u r id i c t ions péna l e s , d ' inv i te r 

les pa r t i e s défa i l lan tes à cor r iger les déficiences d ' un recours , 

c o n t r a i r e m e n t à ce qui se passe en m a t i è r e civile, le r e q u é r a n t e s t ime 

q u e le G o u v e r n e m e n t n ' a pas réussi à exp l ique r les ra i sons jus t i f i an t u n e 

telle différence de t r a i t e m e n t . Il cons idère q u e c e t t e q u e s t i o n n 'es t pas 

a b s t r a i t e mais , au c o n t r a i r e , d i r e c t e m e n t liée au p r o b l è m e d e savoir s'il a 

bénéficié d 'un procès é q u i t a b l e d a n s la m e s u r e où, à son sens , il s 'est vu 

privé du droi t d 'accès à la C o u r s u p r ê m e en ve r tu é g a l e m e n t des n o r m e s 

de p r o c é d u r e péna le en cause . 

2. Le Gouvernement 

56. Le G o u v e r n e m e n t , se r é fé ran t aux affaires Kamasinski, p r éc i t ée , 

Artico c. Italie ( a r r ê t du 13 ma i 1980, série A n" 37) et Daud c. Portugal 

( a r r ê t du 21 avril 1998, Recueil des arrêts et décisions 1998-11, pp . 739 et 

suiv.), sou t i en t que les ac t e s e t omiss ions d 'un avocat d'office ne p e u v e n t , 

sauf d a n s des c i r cons tances t rès excep t ionne l l es , imp l ique r la 

responsab i l i t é d ' un E t a t au r e g a r d de la Conven t ion . Il r appe l le que la 

condu i t e de la défense est de la r esponsab i l i t é exclusive du dé fenseur , 

celui-ci ne d é p e n d a n t dans l 'exercice de son act ivi té q u e des règles 
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spécif iques à la profession d 'avocat , sur lesquel les l 'E t a t n ' a a u c u n pouvoir 

de con t rô le . 

57. Le G o u v e r n e m e n t rappe l le q u e la j u r i s p r u d e n c e de la C o u r en la 

m a t i è r e ne prévoi t l ' ex is tence d ' une obl iga t ion positive de l 'E ta t q u e 

l o r squ ' une ca rence man i fe s t e de l 'avocat d'office est p o r t é e à la 

conna i s sance du j u g e . D ' a p r è s lui, une e r r e u r d a n s l ' i n t roduc t ion d 'un 

recours c o m m e celle qui a eu lieu en l 'espèce ne cons t i tue pas , à elle 

seule , une tel le « c a r e n c e » . Il a joute q u e le j u g e n e pouvai t supp lée r 

l ' e r r e u r de l 'avocate d'office du r e q u é r a n t , sous pe ine de p o r t e r a t t e i n t e 

au pr incipe de l 'égal i té des a r m e s . 

58. Q u a n t à la dif férence qui exis te à cet é g a r d e n t r e la p rocédure 

péna l e et la p r o c é d u r e civile, d a n s laque l le le j u g e peu t invi ter la p a r t i e 

défa i l lan te à co r r ige r les insuffisances d ' u n r ecour s , le G o u v e r n e m e n t 

l ' expl ique pa r t rois m o t i f s : d ' abo rd , l ' ex is tence en p r o c é d u r e civile 

d ' a u t r e s m é c a n i s m e s a p t e s à s a n c t i o n n e r l 'abus du droi t de r e c o u r s ; 

ensu i t e , le fait q u ' e n p r o c é d u r e civile ce sont des i n t é r ê t s pr ivés qui se 

t rouven t en j e u , ce qui peut jus t i f ie r u n e ce r t a ine f lexibi l i té ; enfin, 

l ' anc i enne té du code de p r o c é d u r e civile par r a p p o r t à la m o d e r n i t é du 

code de p r o c é d u r e péna l e , lequel a é tab l i des règles plus ac tue l les , la 

t e n d a n c e é t a n t p lu tô t de r a p p r o c h e r le code de p r o c é d u r e civile du code 

de p rocédure péna le afin d ' i m p r i m e r plus de cé lé r i t é aux p r o c é d u r e s . En 

tout é t a t de cause , le G o u v e r n e m e n t p r é t e n d q u e ce t t e ques t ion n ' es t pas 

p e r t i n e n t e en l 'espèce car, d ' u n e p a r t , le r e q u é r a n t ne l 'a pas soulevée 

d i r e c t e m e n t e t , d ' a u t r e p a r t , l ' équ i té d ' u n e p r o c é d u r e ne peu t d é p e n d r e 

des différences d ' o rgan i sa t i on de la p r o c é d u r e p é n a l e p a r r a p p o r t à la 

p r o c é d u r e civile. 

B. A p p r é c i a t i o n d e la C o u r 

59. La C o u r rappe l le d ' e m b l é e que les ex igences du p a r a g r a p h e 3 de 

l 'ar t icle 6 s ' ana lysen t e n des aspec t s pa r t i cu l i e r s du droi t à un procès 

équ i t ab le g a r a n t i p a r le p a r a g r a p h e 1 (Van Geyseghem c. Belgique [ G C ] , 

n" 26103/95 , § 27, C E D H 1999-1). Il convient donc d ' e x a m i n e r les griefs 

du r e q u é r a n t sous l ' ang le du p a r a g r a p h e 3 c) combiné avec les pr inc ipes 

i n h é r e n t s a u p a r a g r a p h e 1. 

60. La C o u r r appe l l e ensu i t e les p r inc ipes qui se d é g a g e n t de sa 

j u r i s p r u d e n c e c o n c e r n a n t l ' ass is tance j u r i d i q u e . Elle a ainsi déc la ré à 

m a i n t e s repr i ses q u e la Conven t i on a p o u r bu t de p r o t é g e r des dro i t s non 

pas t héo r iques ou i l lusoires , ma i s conc re t s et effectifs. O r la n o m i n a t i o n 

d 'un conseil n ' a s s u r e pas à elle seule ré f lec t iv i té de l ' ass is tance qu'i l 

peu t p r o c u r e r à l ' accusé . O n ne sau ra i t pour a u t a n t i m p u t e r à un E t a t la 

r esponsab i l i t é d e t o u t e défa i l lance d ' un avocat d'office. De l ' i ndépendance 

du b a r r e a u pa r r a p p o r t à l 'E ta t il découle q u e la condu i t e de la défense 
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a p p a r t i e n t pour l 'essent ie l à l 'accusé et à son avocat , c o m m i s au t i t r e de 

l 'aide j u d i c i a i r e ou r é t r i bué p a r son c l ient . L 'a r t ic le 6 § 3 c) n 'obl ige les 

a u t o r i t é s na t iona les c o m p é t e n t e s à i n t e rven i r q u e si la ca rence de 

l 'avocat d'office a p p a r a î t man i fes t e ou si on les en informe su f f i s amment 

de q u e l q u e a u t r e m a n i è r e ( a r r ê t Daud p r éc i t é , pp . 749-750, § 38) . 

6 1 . Est en cause d a n s la p r é s e n t e affaire la pér iode a l lan t du 21 février 

1995, d a t e de la dés igna t ion de M ' T .M. en t an t q u e dé fenseu r d'office du 

r e q u é r a n t , au mois de s e p t e m b r e 1995, lo rsque le r e q u é r a n t a confié sa 

défense à un avocat de son choix, m e t t a n t ainsi un t e r m e aux fonctions 

de l 'avocate d'office. 

62. C o n t r a i r e m e n t aux c i r cons tances de l 'affaire Daud, on ne peu t pas 

d i re q u e M' T .M. ait omis de p r ê t e r son ass i s t ance au r e q u é r a n t p e n d a n t 

la p r o c é d u r e devan t le t r i buna l de p r e m i è r e in s t ance . La ques t i on se pose 

en r evanche de savoir si le fait q u e le d é f e n s e u r d'office a p r é s e n t é son 

recours sans r e s p e c t e r les condi t ions de forme requ i ses pa r la légis lat ion 

i n t e r n e et p a r la C o u r s u p r ê m e peu t pa s se r p o u r une « c a r e n c e 

man i fes t e ». 

63 . La C o u r rappe l le à cet éga rd que d a n s l 'affaire Daud la 

C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e avai t e x a m i n é un point 

s i m i l a i r e : l 'avocat d'office avai t omis d ' i n d i q u e r d a n s les conclus ions de 

son recours les disposi t ions légales qu ' i l e s t ima i t avoir é té violées, ra i son 

pour l aque l le la C o u r s u p r ê m e avait déc la ré le r ecours i r recevable ( a r r ê t 

Daud p r éc i t é , p . 744, § 23). D a n s son avis, la C o m m i s s i o n s 'é ta i t a insi 

p r o n o n c é e (ibidem, pp . 756-757', § 50) : 

«(...) il s'agissait là d'une situation où la carence de l'avocat d'office est apparue 

manifeste et qui a eti de graves conséquences pour la défense du requérant , dans la 

mesure où celui-ci s'est vu refuser l'accès à la Cour suprême. Dans les circonstances 

particulières de la cause et compte tenu également de la qualité d 'étranger du 

requérant, il incombait aux autorités portugaises compétentes d'agir de manière à 

assurer an requérant la jouissance effective de son droit à l'assistance d'un défenseur 

(...)» 

64. Saisie de l 'affaire, la C o u r n ' ava i t pas s t a t u é sur ce po in t , e s t i m a n t 

q u e les a u t r e s déficiences de la défense de M . D a u d é t a i en t suff isantes 

pour jus t i f i e r le cons ta t d ' u n e violat ion d e l 'ar t ic le 6 §§ 1 et 3 c) combinés . 

65. En l 'espèce, la C o u r est appe l ée à se p r o n o n c e r sur la ques t ion . Elle 

re lève d ' abord , r e jo ignan t en cela le G o u v e r n e m e n t , q u e la condu i t e 

é v e n t u e l l e m e n t i n a d é q u a t e ou e r r o n é e de la défense pa r l 'avocat d'office 

ne saura i t e n g a g e r la r esponsab i l i t é de l ' E t a t . Elle e s t ime toutefois 

q u e , d a n s c e r t a i n e s c i rcons tances , le non- respec t p a r négl igence d ' u n e 

condi t ion de p u r e forme ne peu t pas ê t r e ass imilé à u n e condu i t e e r r o n é e 

ou à une s imple défai l lance d a n s l ' a r g u m e n t a t i o n . Il en est ainsi 

lo rsqu ' une tel le négl igence a pour effet de pr iver l ' in té ressé d ' u n e 

voie de r ecour s sans q u e la s i tua t ion soit co r r igée p a r u n e j u r id i c t i on 

s u p é r i e u r e . Il convient de r a p p e l e r à cet éga rd q u e le r e q u é r a n t é t a i t un 
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é t r a n g e r qui ne connaissa i t pas la l angue de la p r o c é d u r e et qui se t rouva i t 

conf ronté à des accusa t ions pouvan t e n t r a î n e r — et qui e n t r a î n è r e n t du 

res te - une lourde peine de pr ison. 

66. Ce t e n s e m b l e de c i rcons tances a m è n e la C o u r a cons idé re r q u e 

M. Czeka l l a n ' a pas bénéficié , c o m m e l 'eût voulu l 'ar t ic le 6 § 3 c) , d ' une 

défense conc rè t e et effective d a n s le c ad re de son pourvoi d e v a n t la C o u r 

s u p r ê m e . R e s t e à savoir s'il incombai t aux a u t o r i t é s c o m p é t e n t e s d 'agi r , 

tou t en r e s p e c t a n t le pr inc ipe f o n d a m e n t a l de l ' i ndépendance du b a r r e a u , 

de m a n i è r e à a s s u r e r à l ' in té ressé la j ou i s sance effective du dro i t qu 'e l les 

lui r econna i s sa i en t . 

67. A cet égard , il est vra i q u e le r e q u é r a n t n ' a pas , avan t s e p t e m b r e 

1995, a t t i r é l ' a t t en t ion des j u r id i c t i ons c o m p é t e n t e s sur les possibles 

insuffisances de sa défense . Le fait toutefois qu ' i l a l u i - m ê m e p r é s e n t é un 

appe l , le 3 aoû t 1995, con t r e le j u g e m e n t d u t r ibuna l c r imine l de S in t r a 

cons t i tua i t déjà un indice de ce qu ' i l n ' é t a i t pas e n t i è r e m e n t d 'accord 

avec la condu i t e de la défense p a r l 'avocate d'office, m ê m e si ledit appe l 

ne pu t ê t r e t ou t de su i te e x a m i n é p a r le j u g e , en ra ison de l 'u t i l i sa t ion 

d ' u n e l angue é t r a n g è r e . La C o u r soul igne au d e m e u r a n t q u e l ' annu la t ion 

pa r la C o u r s u p r ê m e de la décis ion r e n d u e p a r le j u g e du t r i buna l de 

S i n t r a le 12 s e p t e m b r e 1995 n ' a eu a u c u n e conséquence p r a t i q u e su r la 

s i t ua t ion du r e q u é r a n t , la C o u r s u p r ê m e ayan t p a r la sui te cons idéré q u e 

le con tenu de l ' appel formé par l ' i n t é ressé l u i - m ê m e ne pouvai t «af fec ter 

ou inf luencer la m a r c h e de la p r o c é d u r e » ni le c a r a c t è r e définit if de sa 

c o n d a m n a t i o n ( p a r a g r a p h e 37 c i -dessus) . 

68 . C e l a di t , le point décisif est le non- respec t p a r l ' avocate d'office 

d ' u n e s imple règle de p u r e forme d a n s la p r é s e n t a t i o n du pourvoi devan t 

la C o u r s u p r ê m e . Il s 'agissai t là, aux yeux de la C o u r , d ' une s i tua t ion de 

« c a r e n c e m a n i f e s t e » a p p e l a n t des m e s u r e s posi t ives de la p a r t des 

a u t o r i t é s c o m p é t e n t e s . La C o u r s u p r ê m e a u r a i t ainsi pu invi ter l ' avocate 

d'office à c o m p l é t e r ou à co r r ige r son m é m o i r e de recours p lu tô t q u e de 

d é c l a r e r le pourvoi i r recevable . 

69. P o u r le G o u v e r n e m e n t , pare i l le invi ta t ion n ' é t a i t pas concevable , 

vu l ' i n d é p e n d a n c e du b a r r e a u pa r r a p p o r t à l 'E t a t , et elle a u r a i t m ê m e 

po r t é a t t e i n t e à l 'égal i té des a r m e s . 

70. La C o u r j u g e cet a r g u m e n t peu conva incan t . En p r e m i e r lieu, elle 

n ' ape rço i t pas c o m m e n t l ' i n d é p e n d a n c e du b a r r e a u p o u r r a i t ê t r e affectée 

p a r u n e s imple invi ta t ion du t r ibuna l à cor r iger une e r r e u r d e fo rme. 

E n s u i t e , elle cons idère q u ' o n ne p e u t pas d i re d ' e m b l é e q u ' u n e telle 

s i t ua t i on p o r t e r a i t i n é v i t a b l e m e n t a t t e i n t e au pr inc ipe de l 'égal i té des 

a r m e s , dès lors qu 'e l le cons t i t ue r a i t p lu tô t u n e man i f e s t a t i on des 

pouvoirs de condu i t e de la p r o c é d u r e d é t e n u s pa r le j u g e , d a n s l ' in té rê t 

d ' u n e b o n n e a d m i n i s t r a t i o n de la j u s t i ce . Il convient de sou l igner que la 

légis lat ion p o r t u g a i s e e l l e -même p e r m e t au j u g e , en m a t i è r e civile, de 

fo rmu le r une tel le inv i ta t ion , sans qu ' i l ait j a m a i s é té ques t i on d ' u n e 
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q u e l c o n q u e p e r t e d ' i n d é p e n d a n c e du b a r r e a u ou d 'une viola t ion du 

pr inc ipe de l 'égal i té des a r m e s et sans qu ' i l y ait à cet é g a r d la m o i n d r e 

d i s t inc t ion e n t r e u n avocat c o m m i s d'office et un avocat l i b r e m e n t choisi. 

En o u t r e , le T r i b u n a l cons t i t u t ionne l a r é c e m m e n t cons idéré c o m m e 

c o n t r a i r e s à la C o n s t i t u t i o n les d isposi t ions d u code de p r o c é d u r e péna le 

- et celles d ' u n e légis la t ion s imi la i re en m a t i è r e de c o n t r a v e n t i o n s - qui 

imposa i en t aux ju r id ic t ions c o m p é t e n t e s le rejet p u r et s imple du recours 

sans invi ta t ion p réa l ab l e de l ' appe lan t à co r r ige r ou à c o m p l é t e r son 

m é m o i r e d a n s ce type de cas . Il s e m b l e r a i t , d a n s l ' é ta t ac tue l des choses 

au Po r tuga l , q u ' u n e décision c o m m e celle qu i a é té pr ise par la C o u r 

s u p r ê m e le 10 ju i l le t 1996 n e sera i t p lus possible , vu ce t t e j u r i s p r u d e n c e 

r é c e n t e du T r i b u n a l c o n s t i t u t i o n n e l . 

71. Les c i r cons tances de la cause imposa i en t donc à la ju r id ic t ion 

c o m p é t e n t e l 'obl igat ion positive d ' a s s u r e r le respec t concre t et effectif 

des d ro i t s de la défense du r e q u é r a n t . C e l a n ' ayan t pas é té le cas , la C o u r 

ne peu t q u e c o n s t a t e r un m a n q u e m e n t aux exigences des p a r a g r a p h e s 1 

et 3 c) c o m b i n é s de l 'ar t icle 6 de la Conven t i on . Il y a donc eu violat ion de 

ces d ispos i t ions . 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

72. Aux t e r m e s de l 'a r t ic le 41 d e la C o n v e n t i o n , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable. » 

A. D o m m a g e m a t é r i e l 

73. Le r e q u é r a n t d e m a n d e à ce t i t r e 263 925 m a r k s a l l e m a n d s , soit 

134 942 euros ( E U R ) . Il se réfère à cet é g a r d aux s o m m e s ve rsées à 

l 'avocat qu ' i l a é té obl igé d ' e n g a g e r ap rè s avoir mis fin aux fonctions de 

l 'avocate d'office, sans réuss i r d ' a i l l eurs à paye r la to ta l i t é des hono ra i r e s 

en cause . Il e s t ime é g a l e m e n t avoir é té c o n d a m n é à une pe ine 

d ' e m p r i s o n n e m e n t plus lourde à cause de l ' i ncompé tence de l 'avocate 

d'office et d e m a n d e le r e m b o u r s e m e n t des s o m m e s c o r r e s p o n d a n t aux 

frais - de n o u r r i t u r e et de t i m b r e s - p o s t e n o t a m m e n t - e n t r a î n é s p a r sa 

d é t e n t i o n . Enfin, il eng lobe les s o m m e s saisies pa r les j u r id i c t ions 

po r tuga i se s , 

74. Le G o u v e r n e m e n t sou t i en t q u e l 'on ne p e u t spécu le r sur l ' issue 

q u ' a u r a i t connue la p r o c é d u r e l i t ig ieuse en l ' absence de la viola t ion 

a l l éguée . Il relève é g a l e m e n t q u e si le r e q u é r a n t e s t ime q u e le com

p o r t e m e n t de l 'avocate d'office lui a causé des d o m m a g e s , il doit en 
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d e m a n d e r la r é p a r a t i o n devan t les jur id ic t ions i n t e r n e s . Il cons idè re que 

les d e m a n d e s fo rmulées pa r l ' in té ressé à cet é g a r d ne p r é s e n t e n t a u c u n 

lien de causa l i t é avec la violat ion a l l éguée . 

75. La C o u r n ' ape rço i t , elle non plus , a u c u n l ien de causa l i t é e n t r e la 

violat ion c o n s t a t é e et le p ré jud ice m a t é r i e l invoqué p a r le r e q u é r a n t . Il est 

en effet impossible de savoir si l ' in té ressé a u r a i t é t é c o n d a m n é à u n e peine 

moins lourde si son pourvoi avai t é té e x a m i n é au fond. S 'agissant des frais 

d 'avocat , la C o u r e s t i m e qu ' i ls doivent ê t r e e x a m i n é s con jo in t emen t 

avec les a u t r e s frais don t le r e q u é r a n t r é c l a m e le r e m b o u r s e m e n t 

( p a r a g r a p h e s 79 et su ivan t s c i -dessous) . Elle r e j e t t e donc les p r é t e n t i o n s 

formulées pa r l ' in té ressé à ce t i t r e . 

B. D o m m a g e m o r a l 

76. Le r e q u é r a n t d e m a n d e pa r a i l leurs , au t i t r e du pré judice mora l , la 

s o m m e de 10000 livres s t e r l ing (GBP) , soit 15 668 E U R , pa r an e n t r e la 

d a t e d e la violat ion d e la C o n v e n t i o n et celle de sa mise en l iber té , en 

m a r s 2001 . 

77. Pour le G o u v e r n e m e n t , le s imple cons ta t d ' une violat ion 

cons t i t ue r a i t u n e sa t is fact ion suff isante . 

78. La C o u r e s t ime que l ' absence d ' une ass i s tance j u r i d i q u e a d é q u a t e 

lors d ' une p h a s e essen t ie l le de la p r o c é d u r e a dû cause r au r e q u é r a n t un 

pré judice mora l a p p e l a n t r é p a r a t i o n . S t a t u a n t en é q u i t é , elle lui al loue à 

ce t i t r e 3 000 E U R . 

C. Frais e t d é p e n s 

79. Le r e q u é r a n t r é c l a m e le r e m b o u r s e m e n t des hono ra i r e s versés à 

ses avocats d a n s la p r o c é d u r e i n t e r n e . S 'agissant d u t rava i l accompl i par 

sa r e p r é s e n t a n t e d e v a n t la C o u r , il d e m a n d e 16 235 G B P , soit 25 420 EUR. 

80. Le G o u v e r n e m e n t sou t i en t q u e la C o u r doit se p r o n o n c e r sur ce t te 

ques t ion en t e n a n t c o m p t e des c r i t è res énoncés d a n s sa j u r i s p r u d e n c e 

c o n c e r n a n t les affaires po r tuga i s e s . 

81 . La C o u r r appe l l e q u e l 'a l locat ion de frais et d é p e n s au t i t re de 

l 'ar t icle 41 p r é s u p p o s e q u e se t r ouven t é tabl i s l eur r éa l i t é , l eur nécess i té 

et , de plus , le c a r a c t è r e r a i sonnab le de leur t aux (Iatridis c. Grèce 

(sat isfact ion équ i t ab l e ) [ G C ] , n" 31107/96, § 54, C E D H 2000-XI) . En 

o u t r e , les frais de j u s t i c e ne sont recouvrab les q u e d a n s la m e s u r e où ils 

se r a p p o r t e n t à la violat ion c o n s t a t é e ( a r r ê t Van de Hurk c. Pays-Bas du 

19 avril 1994, sér ie A n" 288, p. 2 1 , § 66) . 

82. En ce qui conce rne les frais e n c o u r u s devan t les ju r id i c t ions 

i n t e r n e s ( p a r a g r a p h e 73 c i -dessus) , la C o u r cons t a t e q u e seule u n e pa r t i e 

d ' e n t r e eux ont é t é e n g a g é s en vue d ' u n r e d r e s s e m e n t de la violat ion 
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c o n s t a t é e . De m ê m e , le r e q u é r a n t ne s au ra i t p r é t e n d r e au r e m b o u r s e 

m e n t de la to ta l i t é des frais exposés devan t les o r g a n e s de la Conven t ion . 

La C o u r r appe l l e à cet é g a r d q u e , d a n s sa décis ion du 5 ju i l l e t 2001 , elle a 

déc la ré i r recevables la g r a n d e major i t é des griefs de l ' in té ressé . Elle j u g e 

donc r a i sonnab le d 'oc t royer de ce chef 11 000 E U R , plus tout m o n t a n t 

pouvan t ê t re dû au t i t re de la t axe sur la va leur a jou tée , moins les 

880 E U R déjà accordés pa r le Conse i l de l 'Eu rope au t i t r e d e l ' ass is tance 

jud ic i a i r e . 

D. I n t é r ê t s m o r a t o i r e s 

83. La C o u r j u g e a p p r o p r i é de c a l q u e r le t aux des i n t é r ê t s m o r a t o i r e s 

sur le t a u x d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e 

e u r o p é e n n e majoré de trois poin ts de p o u r c e n t a g e . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu violat ion de l 'ar t icle 6 §§ 1 et 3 c) de la Conven t i on ; 

2. Dit 

a) que l 'E ta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les trois mois à 

c o m p t e r du jour où l ' a r rê t sera devenu défini t i f c o n f o r m é m e n t à 

l 'ar t icle 44 § 2 de la Conven t ion , les s o m m e s su ivan tes : 

i. 3 000 E U R (trois mille euros) p o u r d o m m a g e m o r a l , 

ii. 1 1 000 E U R (onze mille euros) p o u r frais et d é p e n s , p lus tout 

m o n t a n t pouvan t ê t r e dû au t i t r e de la t axe sur la va l eu r a jou tée , 

moins les 880 E U R (huit cent q u a t r e - v i n g t s euros) dé jà versés pa r 

le Consei l de l 'Eu rope au t i t r e de l ' ass is tance jud ic i a i r e ; 

b) q u e ces m o n t a n t s se ron t à ma jo re r , à c o m p t e r de l ' exp i ra t ion dtidit 

déla i et jusqu ' au v e r s e m e n t , d ' un i n t é r ê t s imple à un t a u x a n n u e l 

équ iva lan t au taux d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la 

B a n q u e c e n t r a l e e u r o p é e n n e a u g m e n t é d e t rois poin ts de p o u r c e n t a g e ; 

3. Rejette la d e m a n d e de sa t i s fac t ion é q u i t a b l e p o u r le su rp lus . 

Fait en français , puis c o m m u n i q u é pa r écri t le 10 oc tobre 2002, en 

appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

V incen t BERGER 

Greff ier 

G e o r g R E S S 

P rés iden t 
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SUMMARY1 

Negligence of lawyer appointed under legal-aid scheme 

Article 6 § 3 (c) 

To be assisted by a lawyer of one It own choice - Negligence of lawyer appointed under legal-aid 
scheme - Fundamental principle of independence of legal profession - Authorities' responsibility 

for conduct of officially appointed lawyer - Inadequacy or mistake in conduct of defence -
Failure to comply with purely formal condition entailing deprivation of a remedy - Supreme 
Court - Situation of "manifest failure" requiring positive measures by authorities - Interest in 
proper administration of justice 

* 
* * 

The applicant, a German national, was arrested in Portugal in connection with an 
anti-drug-trafficking operation. He was committed for trial on charges of 
aggravated drug trafficking and conspiracy. During the trial he dismissed his 
lawyer and the court appointed a lawyer to represent him under the legal-aid 
scheme. He was found guilty of aggravated drug trafficking but not of conspiracy 
and sentenced to fifteen years' imprisonment. He appealed in person against the 
judgment but as his appeal was not written in Portuguese it was dismissed without 
examination of its merits. The officially appointed lawyer lodged an appeal on 
the applicant's behalf. One month later the applicant gave a lawyer of his own 
choice authority to act for him, thus dispensing with the services of the officially 
appointed lawyer. The Supreme Court declared the appeal lodged by the officially 
appointed lawyer inadmissible for failure to make clear the grounds of appeal. It 
failed to satisfy the formal requirements of the Code of Criminal Procedure in that 
it did not include submissions and did not indicate in what way the legal provisions 
whose breach was alleged should have been interpreted or applied. The applicant 
was subsequently found guilty of the conspiracy offence and his sentence was 
increased. He had lodged a complaint against the officially appointed lawyer on 
the ground that, contrary to his instructions, she had on her own initiative lodged 
with the Supreme Court an appeal which failed to satisfy the formal requirements. 
The Bar Council opened disciplinary proceedings against the lawyer, on whom a 
disciplinary penalty was apparently imposed. 

Held 
Article 6 §§ 1 and 3 (c): Assigning counsel did not in itself ensure the effectiveness of 
the assistance he could afford an accused. Nevertheless, a State could not be held 
responsible for every shortcoming on the part of a lawyer appointed for legal-aid 
purposes. It followed from the independence of the legal profession from the State 
that the conduct of the defence was essentially a matter between the defendant and 

1. This summary by the Registry does not bind the Court. 
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his counsel, whether appointed under a legal-aid scheme or privately financed. The 
competent national authorities were required under Article 6 § 3 (c) to intervene 
only if a failure by legal-aid counsel to provide effective representation was manifest 
or sufficiently brought to their attention in some other way. In the present case, 
unlike the position in Baud v. Portugal, the applicant's officially appointed lawyer 
had not failed to lend him her assistance, but in doing so she had neglected to 
comply with the formal requirements of the applicable Portuguese law. The State 
could not be held responsible for any inadequacy or mistake in the conduct of the 
defence attributable to an officially appointed lawyer. However, negligent failure to 
comply with a purely formal condition could not be equated with an injudicious line 
of defence or a mere defect of argumentation where, as a result, a defendant was 
deprived of a remedy without the situation being put right by a higher court. The 
applicant was a foreigner who did not know the language in which the proceedings 
were being conducted and who was facing charges which made him liable to - and 
indeed led to - a lengthy prison sentence. In those circumstances it appeared that 
he had not enjoyed, as Article 6 § 3 (c) required, a practical and effective defence as 
regards bis appeal to the Supreme Court. It was true that the applicant had not 
drawn the competent courts' attention to the possible inadequacies of his defence 
before changing lawyers. However, the decisive point was the officially appointed 
lawyer's failure to comply with a simple and purely formal rule when lodging the 
appeal to the Supreme Court on points of law. That had been a "manifest failure" 
which called for positive measures on the part of the relevant authorities. The 
Supreme Court could for example have invited the officially appointed lawyer to 
add to or rectify her pleading rather than declare the appeal inadmissible. A mere 
invitation by the court to rectify a formal mistake would not have affected the 
fundamental principle of the independence of the legal profession. Nor could it be 
said a priori that such a situation would inevitably have infringed the principle of 
equality of arms, given that it would be more in the nature of a manifestation of 
the judge's power to direct the proceedings, exercised with a view to the proper 
administration of justice. Portuguese legislation itself permitted judges in civil 
cases to issue such an invitation without it ever being suggested that this implied 
some loss of independence for members of the legal profession or an infringement 
of the principle of equality of arms. Furthermore, it seemed that a decision like the 
one complained of was no longer possible as a result of a recent ruling of the 
Constitutional Court. The circumstances of the case imposed on the relevant 
court the positive obligation to ensure practical and effective respect for the 
applicant's right to due process. As that had not been done, there had been a 
failure to comply with the requirements of paragraphs 1 and 3 (c) of Article 6 
taken together. 

Conclusion: violation (unanimously). 
Article 41: The Court awarded a sum for non-pecuniary damage and a sum for 
costs and expenses. 

Case-law ci ted by the Court 

Van de Hurk v. the Netherlands, judgment of 19 April 1994, Series A no. 288 
Daudr. Portugal, judgment of 21 April 1998, Reports oj"Judgments and Decisions 1998-11 
Van Geyseghem v. Belgium [GC], no. 26103/95, ECHR 1999-1 
Iatridi's v.Greece (just satisfaction) [CC], no. 31107/96, ECHR 2000-XI 
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In the c a s e o f Czeka l la v. P o r t u g a l , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s (Th i rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
Mr G . R E S S , President, 
M r I. CABRAL BARRETO, 

Mr L. GALLISCH, 

Mr R . T Ü R M E N , 

Mr B. Z U P A N C I C , 

Mrs H.S. G R E V E , 

Mr K. T^J\]\,judges, 
a n d M r V. BERGER, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 19 S e p t e m b e r 2002, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an app l ica t ion (no. 38830/97) aga ins t the 
P o r t u g u e s e Republ ic lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n 
Rights (" the C o m m i s s i o n " ) u n d e r fo rmer Ar t ic le 25 of the Conven t ion 
for t he P ro t ec t i on of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s ("the 
Conven t ion" ) by a G e r m a n na t iona l , M r Robby Czeka l l a ("the 
a p p l i c a n t " ) , on 1 7 J a n u a r y 1995. 

2. T h e app l i can t , who had been g r a n t e d legal aid, was r e p r e s e n t e d 
before t he C o u r t by Ms G. P a r a s i e , a lawyer work ing for t he E u r o p e a n 
Legal Advice assoc ia t ion , London . T h e P o r t u g u e s e G o v e r n m e n t ("the 
G o v e r n m e n t " ) were r e p r e s e n t e d by the i r Agen t , M r A. H e n r i q u e s 
G a s p a r , D e p u t y A t t o r n e y - G e n e r a l . 

3. In his appl ica t ion M r Czeka l l a a l leged in p a r t i c u l a r t h a t the 
c r imina l p roceed ings aga ins t h im had not been fair. 

4. T h e app l ica t ion was t r a n s m i t t e d to the C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to t he Conven t i on c a m e in to force (Article 5 § 2 of 
Protocol No. 11). 

5. It was a l loca ted to the F o u r t h Sect ion of t h e C o u r t (Ride 52 § 1 of 
the Rules of C o u r t ) . W i t h i n t h a t Sect ion , t he C h a m b e r t h a t would 
cons ider the case (Article 27 § 1 of the Conven t ion ) was c o n s t i t u t e d as 
provided in Rule 26 § 1. 

6. By a decision of 5 J u l y 2001 the C o u r t dec l a r ed the appl ica t ion par t ly 
admiss ib le . 

7. T h e app l i can t a n d the G o v e r n m e n t each filed obse rva t ions on the 
m e r i t s (Rule 59 § 1). T h e C h a m b e r having dec ided , af ter consu l t ing the 
p a r t i e s , t ha t no h e a r i n g on the m e r i t s was r e q u i r e d (Rule 59 § 2 in fine), 
the pa r t i e s repl ied in w r i t i n g to each o t h e r ' s obse rva t ions . 
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8. T h e G e r m a n G o v e r n m e n t , hav ing b e e n in formed of the i r r ight to 
p a r t i c i p a t e in the p roceed ings , a n d af ter r e q u e s t i n g an ex tens ion of the 
t i m e al lowed by the P re s iden t for t h a t p u r p o s e , did not ind ica te the 
i n t e n t i o n to do so. 

9. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d t h e compos i t ion of its 
Sect ions (Rule 25 § 1). Th i s case was ass igned to the newly composed 
T h i r d Sect ion (Rule 52 § 1). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

10. T h e app l i can t was bo rn in 1953 a n d lives in Sonsbeck ( G e r m a n y ) . 

A. T h e c r i m i n a l p r o c e e d i n g s 

1 1. O n 12 J a n u a r y 1993 the app l ican t was a r r e s t e d in connec t ion wi th 
a n an t i -d rug- t ra f f i ck ing o p e r a t i o n as a resu l t of which the S i n t r a publ ic 
p ro secu to r ' s office b r o u g h t c r imina l p roceed ings aga ins t abou t forty 
pe r sons . T h e appl ican t was in te rv iewed on 13 J a n u a r y 1993 by an 
inves t iga t ing j u d g e , in t he p re sence of a n i n t e r p r e t e r and a lawyer 
a p p o i n t e d u n d e r t h e legal-aid s c h e m e , a n d was t h e n placed in pre- t r ia l 
d e t e n t i o n . 

12. O n 21 J a n u a r y 1993 a sea rch of his h o m e was ca r r ied out a n d large 
s u m s of m o n e y in several different cu r r enc i e s and a self-defence spray 
w e r e seized. 

13. O n 28 April 1993 the app l i can t , r e p r e s e n t e d by a lawyer w h o m he 
had in the m e a n t i m e a u t h o r i s e d to act for h im, a sked to be in te rv iewed in 
the p r e s e n c e of a n o t h e r pe r son involved in t he case , one A.G. T h a t r e q u e s t 
was refused on an unspecif ied d a t e . 

14. O n 7 J a n u a r y 1994 the public p rosecu to r ' s office filed the pro
secu t ion submiss ions (acusagdo) aga ins t the app l ican t and for ty- three 
o t h e r pe r sons . M r C z e k a l l a was accused of a g g r a v a t e d d r u g traff icking 
and conspi racy (associacao criminosa). T h e i n d i c t m e n t l isted fifty 
p rosecu t ion wi tnesses and the submiss ions r a n to 156 pages . 

15. O n 1 9 J a n u a r y 1994 the appl ican t asked the judge to let h im have a 
copy of the case file so t h a t he could p r e p a r e his defence . T h e j u d g e 
g r a n t e d his r e q u e s t and the file was m a d e avai lable to t he app l i can t ' s 
lawyer a t t he reg i s t ry of t he S in t r a Dis t r ic t C o u r t . 

16. O n 23 J a n u a r y 1994 the app l i can t appl ied to the j u d g e personal ly 
in Engl ish , a s k i n g for a t r a n s l a t i o n of the p rosecu t ion submiss ions in to 
G e r m a n , his nat ive l a n g u a g e . O n 2 7 J a n u a r y 1994 the inves t iga t ing j u d g e 
a t t he S i n t r a Dis t r ic t C o u r t , ru l ing on the basis of Art ic le 92 § 1 of t he 
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C o d e of C r i m i n a l P r o c e d u r e , refused t h a t app l ica t ion wi thou t looking into 
its m e r i t s on the g r o u n d tha t it was no t w r i t t e n in P o r t u g u e s e . 

17. In a l e t t e r of 16 F e b r u a r y 1994 the G e r m a n e m b a s s y in Lisbon 
asked the S i n t r a Dis t r ic t C o u r t to send the app l ican t a G e r m a n 
t r ans l a t i on of t he p rosecu t ion submiss ions . T h e embassy l a t e r informed 
the cour t t h a t it could assist it by p rov id ing the services of a sworn 
t r a n s l a t o r ( l e t t e r of 8 S e p t e m b e r 1994). 

18. O n 20 F e b r u a r y 1994 the app l i can t s u b m i t t e d a r eques t s imi la r to 
t h a t of 23 J a n u a r y 1994 but w r i t t e n in P o r t u g u e s e . In r e sponse to tha t 
r e q u e s t , on 27 April 1994, an i n t e r p r e t e r a p p o i n t e d by the S i n t r a Dis t r ic t 
C o u r t w e n t to the pr ison w h e r e t h e app l ican t was be ing held and gave him 
an oral t r ans l a t i on of t he p rosecu t ion submiss ions . 

19. As a n u m b e r of the accused had asked for the jud ic ia l invest igat ion 
to be formal ly opened , t h a t was d o n e , on 16 M a r c h 1994. An adversar ia l 
h e a r i n g was held on 21 Apri l 1994. O n 27 Apri l 1994 the inves t iga t ing 
j u d g e m a d e an o rde r (despacho de pronuncia) c o m m i t t i n g thirty-five of the 
accused, inc luding the app l i can t , for t r ia l . T h e o rde r was r ead out to all 
t h e accused a n d s i m u l t a n e o u s i n t e r p r e t a t i o n was provided in several 
foreign l a n g u a g e s . 

20. O n 28 J u n e 1994 the appl ican t filed his defence p lead ings and 
s u b m i t t e d a list of t he defence wi tnesses . 

21 . In a j u d g m e n t of 7 J u l y 1994 the S u p r e m e C o u r t (Supremo Tribunal 
deJustiga) ru led t h a t the S in t r a Dis t r ic t C o u r t could hold t he t r ia l on the 
p r e m i s e s of t h e Lisbon C r i m i n a l C o u r t in M o n s a n t o on account of t he lack 
of space at i ts own c o u r t h o u s e in S in t ra . 

22. T h e t r ia l began on 8 N o v e m b e r 1994 a n d las ted for e ight m o n t h s , 
d u r i n g which fifty-eight hea r ings w e r e held. O n 21 F e b r u a r y 1995, in o the r 
words whi le t he t r ia l was still t a k i n g p lace , t he app l i can t w i t h d r e w the 
a u t h o r i t y to act he had given to his lawyer a n d asked the cour t to appoint 
a lawyer u n d e r the legal-aid s c h e m e . T h e cour t appo in t ed Ms T.M. as his 
defence counse l . 

23. T h e S i n t r a Dis t r ic t C o u r t gave j u d g m e n t on 24 J u l y 1995. It found 
the app l ican t gui l ty of a g g r a v a t e d d r u g traff icking bu t not of conspiracy, 
and sen tenced him to fifteen y e a r s ' i m p r i s o n m e n t . 

24. O n 3 Augus t 1995 the app l ican t persona l ly a p p e a l e d to the 
S u p r e m e C o u r t . His appl ica t ion was w r i t t e n in G e r m a n . By an o r d e r of 
12 S e p t e m b e r 1995 the j u d g e of t he S in t r a C r i m i n a l C o u r t , ru l ing on the 
basis of Ar t ic le 92 § 1 of t he Code of C r i m i n a l P r o c e d u r e , d i smissed the 
appea l w i thou t looking in to its m e r i t s on t he g r o u n d t h a t it was not 
w r i t t e n in P o r t u g u e s e . 

25. O n 7 Augus t 1995 Ms T .M. lodged a n appea l wi th t he S u p r e m e 
C o u r t on he r c l ient ' s behalf. She a l leged b r e a c h e s of a n u m b e r of 
provisions of t he Code of C r i m i n a l P r o c e d u r e and of Ar t ic les 5 a n d 6 of 
the Conven t i on . 
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26. In S e p t e m b e r 1995 the app l ican t a sked a lawyer of his own choice 
to r e p r e s e n t h im in t he p roceed ings , t hus d i spens ing wi th the services of 
t he lawyer a p p o i n t e d u n d e r the legal-aid s c h e m e . O n 27 S e p t e m b e r 1995 
the app l i can t ' s new lawyer lodged an a p p e a l wi th t he S u p r e m e C o u r t 
aga ins t the o r d e r m a d e by the j u d g e of the S in t r a C r i m i n a l C o u r t on 
12 S e p t e m b e r 1995. 

27. O n 20 S e p t e m b e r 1995 the case file was sen t to the S u p r e m e C o u r t . 
28. O n 10 J u l y 1996 the S u p r e m e C o u r t gave j u d g m e n t on a n u m b e r of 

in t e r locu to ry appea l s and on those which, in t he j udges ' opinion, could 
a l r eady be dec ided wi thou t fu r the r e x a m i n a t i o n . Applying Art ic le 412 of 
t he C o d e of C r i m i n a l P r o c e d u r e , the S u p r e m e C o u r t dec l a red 
inadmiss ib le t he app l i can t ' s appea l aga ins t his convict ion, lodged 
t h r o u g h Ms T .M. , ru l ing t h a t the g r o u n d s of appea l had not been 
sat isfactori ly exp la ined . T h e appea l con t a ined no submiss ions and did 
not ind ica te in wha t way the legal provisions whose b r e a c h it a l leged 
should have b e e n i n t e r p r e t e d a n d appl ied . 

29. O n 11 D e c e m b e r 1996 the S u p r e m e C o u r t de l ivered a second 
j u d g m e n t . It first u p h e l d an appea l by the p rosecu t ion conce rn ing some 
of t he d e f e n d a n t s , i nc lud ing the app l i can t , f inding t h a t the l a t t e r was 
also guil ty of conspiracy. T h e app l i can t ' s s en t ence was accordingly ra i sed 
to twenty-one y e a r s ' i m p r i s o n m e n t . T h e S u p r e m e C o u r t t h e n cons ide red 
t he appea l aga ins t t h e o r d e r m a d e by the j u d g e of t he S i n t r a C r i m i n a l 
C o u r t on 12 S e p t e m b e r 1995. It held tha t t he appl ica t ion m a d e by the 
appl icant a lone was provided for in Ar t ic le 98 of t he Code of C r i m i n a l 
P r o c e d u r e , which p e r m i t t e d a d e f e n d a n t to s u b m i t p lead ings or 
observa t ions d i rec t ly to the cour t . T a k i n g into account Art ic le 6 § 3 (e) of 
t he Conven t ion , the S u p r e m e C o u r t t h e n set as ide t he i m p u g n e d decision 
a n d o r d e r e d the appea l lodged by the app l ican t to be t r a n s l a t e d so t h a t it 
could be "duly e x a m i n e d " . Last ly, t he S u p r e m e C o u r t dec ided tha t t h e 
s t a t e m e n t s of one of t he d e f e n d a n t s , who had co o p e ra t ed wi th t he police 
inves t iga t ing t he case and had refused to a n s w e r the ques t ions pu t by 
counse l for t he o t h e r d e f e n d a n t s , could not be a d m i t t e d in evidence . 

30. Some of t h e d e f e n d a n t s , bu t not t he app l i can t , a p p e a l e d aga ins t 
the above decision to t he C o n s t i t u t i o n a l C o u r t (Tribunal Constitucional). 

3 1 . T h e app l i can t r e q u e s t e d a clarif icat ion (aclaracáo) of t he last p a r t of 
t he S u p r e m e C o u r t ' s j u d g m e n t of 11 D e c e m b e r 1996. H e w a n t e d to know 
in p a r t i c u l a r w h e n his convict ion would b e c o m e final, r ega rd be ing had to 
t he S u p r e m e C o u r t ' s decis ion to set as ide the o r d e r of 12 S e p t e m b e r 1995. 

32. In a j u d g m e n t of 12 F e b r u a r y 1997 the S u p r e m e C o u r t d i smissed 
the above appl ica t ion on the g r o u n d tha t no clar i f icat ion was called for. 
O n the o t h e r h a n d , it co r rec ted a m i s t a k e d iscovered in t he j u d g m e n t of 
11 D e c e m b e r 1996 conce rn ing d e t e r m i n a t i o n of t he s en t ences imposed on 
some of the d e f e n d a n t s and r educed the app l i can t ' s s e n t e n c e to e igh t een 
y e a r s ' i m p r i s o n m e n t . 
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33 . O n 15 J u l y 1997 the C o n s t i t u t i o n a l C o u r t d i smissed the appea l s by 
some of t he d e f e n d a n t s . 

34. O n 18Ju ly 1997 the appl ican t asked the S u p r e m e C o u r t to inform 
h im how it i n t e n d e d to follow u p the 11 nal p a r t of the j u d g m e n t of 
11 D e c e m b e r 1996 wi th r ega rd to t he app l ica t ion he had lodged wi th the 
S i n t r a C r i m i n a l C o u r t on 3 Augus t 1995. O n an unspecif ied d a t e the 
r e p o r t i n g judge o rde r ed the reg is t ry to inform the appl ican t t h a t the 
appl ica t ion would be e x a m i n e d by the S i n t r a C r i m i n a l C o u r t in d u e 
course . 

35. In a j u d g m e n t of 1 O c t o b e r 1997 t h e S u p r e m e C o u r t m a d e it c lear 
t h a t t h e app l i can t was to be r e g a r d e d as serv ing his s e n t e n c e , since the 
C o n s t i t u t i o n a l C o u r t had d i smissed the appea l s by o t h e r d e f e n d a n t s , 
wi th t h e resu l t t h a t t he S u p r e m e C o u r t ' s j u d g m e n t of 11 D e c e m b e r 1996, 
as co r rec t ed by the j u d g m e n t of 12 F e b r u a r y 1997, had the re fo re b e c o m e 
final. 

36. O n 14 O c t o b e r 1997 the applicant asked to be re leased . H e 
s u b m i t t e d t h a t t he S u p r e m e C o u r t ' s j u d g m e n t of 11 D e c e m b e r 1996 had 
not b e c o m e final in so far as he h imse l f was c o n c e r n e d . H e po in ted out 
t h a t t he last pa r t of the j u d g m e n t had not been e x e c u t e d , as his appea l of 
3 Augus t 1995 h a d not yet b e e n duly e x a m i n e d as r e q u i r e d by the 
j u d g m e n t in ques t ion . 

37. O n 23 O c t o b e r 1997 the r e p o r t i n g j u d g e refused the above 
app l ica t ion in the following t e r m s : 

"The application in issue [the one made on 3 August 1995] ... was submitted under 
Article 98 of the Code of Criminal Procedure. If by means of that application I he 
applicant intended to appeal against his conviction, it must be pointed out that it could 
not have such an effect. The appeal by the defendant Czekalla against his conviction was 
the one lodged by the lawyer representing him under the legal-aid scheme, which has 
already been heard. . . . The content [of the application of 3 August 1995], whatever ii is -
and thai is a mat ter to be ascertained when the file has been transmit ted to the court of 
first instance - could not therefore affect or influence the course of the proceedings. 
That is why the application cannot prevent the transition to res judicata [transito em 

julgado] of the Supreme Court 's judgment of 11 December 1996." 

38. T h e appl ican t lodged a cons t i t u t i ona l a p p e a l aga ins t the above 
decis ion. O n 16 J a n u a r y 1998 the r e p o r t i n g j u d g e dec la red t he appea l 
inadmiss ib le for fai lure to exhaus t o rd ina ry r e m e d i e s , t he appl icant 
hav ing o m i t t e d to cha l l enge t he decis ion before t he Jud i c i a l C o m m i t t e e 
(conferencia). T h e app l ican t t h e n a p p e a l e d aga ins t t he inadmissibi l i ty 
decis ion to t he C o n s t i t u t i o n a l C o u r t , which d i smissed his appea l in a 
j u d g m e n t of 13 May 1998. 

39 . By a decis ion of 16 M a r c h 1999, of which the app l i can t was 
in fo rmed on 29 O c t o b e r 1999, the S i n t r a Dis t r ic t C o u r t ru led , in 
a c c o r d a n c e wi th the S u p r e m e C o u r t ' s j u d g m e n t of 11 D e c e m b e r 1996, on 
the app l i ca t ion m a d e by the app l ican t on 3 Augus t 1995. It no ted firstly 
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t h a t the app l i ca t ion a m o u n t e d to an appea l aga ins t convict ion. It wen t on 
to say t h a t t he app l i can t had only r e p r o d u c e d the a p p e a l lodged a t the 
t i m e by his lawyer, but had not m a d e use of the r e m e d y provided for in 
Ar t ic le 63 § 2 of t he C o d e of C r i m i n a l P r o c e d u r e , w h e r e b y he could have 
revoked t h e act ca r r ied out by his counse l . It no t ed t h a t in any event t he 
app l ica t ion was s igned only by the app l ican t a n d not by his lawyer , and 
t h a t accordingly it could not be dec la red admiss ib le . 

40. In a j u d g m e n t of 23 J u n e 2000 the Evora C o u r t of Appea l al lowed 
an appl ica t ion for t r ans f e r to G e r m a n y m a d e by the app l i can t u n d e r the 
C o n v e n t i o n on t h e T r a n s f e r of S e n t e n c e d P e r s o n s . 

4 1 . T h e app l ican t was serv ing the r e m a i n d e r of his s e n t e n c e in 
G e r m a n y w h e n he was pa ro led on 14 M a r c h 2001 . 

B. T h e d i s c i p l i n a r y p r o c e e d i n g s a g a i n s t M s T.M. 

42. O n 11 N o v e m b e r 1995 the appl ican t lodged a compla in t aga ins t 
M s T . M . wi th t h e Lisbon B a r Counc i l . H e al leged t h a t h e r conduc t h a d 
caused h im pre judice in t h a t , con t r a ry to his i n s t ruc t ions , she had herself 
lodged wi th the S u p r e m e C o u r t an appea l t ha t did not satisfy the formal 
condi t ions . 

43 . O n 16 O c t o b e r 1996 the Bar Counci l dec ided to open disc ipl inary 
p roceed ings aga ins t Ms T .M. 

44. T h e app l i can t a s s e r t e d t h a t h e h a d received from the B a r Counc i l a 
l e t t e r d a t e d 12 May 1997 in forming h im t h a t a d isc ip l inary pena l ty had 
been imposed on Ms T .M. for "une th i ca l conduc t" . T h e d o c u m e n t 
conce rned has not been p roduced before t he C o u r t . 

II. R E L E V A N T D O M E S T I C LAW AND P R A C T I C E 

A. T h e C o d e o f C r i m i n a l P r o c e d u r e 

45. T h e provisions of t he C o d e of C r i m i n a l P r o c e d u r e re levan t to t he 
p r e s e n t case a r e t he following: 

Article 62 

"1 . The accused may instruct counsel at any stage of the proceedings. 

2. Where it is provided by law that the accused must be represented and the accused 
has not appointed or does not propose to appoint a person to defend him, the judge shall 
assign one officially, preferably a member or trainee member of the Bar; but the 
officially assigned representative shall cease to have authority to act if the accused 
instructs counsel of his own choosing. ..." 
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Article 63 § 2 

"The accused may revoke any act carried out on his behalf by the person defending 
him, provided that he expressly declares that intention before any decision has been 
taken in respect of the act in question." 

Article 66 

" 1 . Where a representative is assigned officially, the accused shall be notified of the 
fact if he was not present at the material time. 

2. The officially assigned representative may be excused from assisting the accused if 
he puts forward a ground that the court considers valid. 

3. The court may replace the officially assigned representative at any time on an 
application by the accused that contains a valid ground. 

4. Until such time as he is replaced, an officially assigned representative shall 
continue to act in respect of subsequent steps in the proceedings. 

5. The representative shall always be remunerated for his services; the terms and the 
amount shall be determined by the court, within the limits laid down in a scale approved 
by the Ministry of Justice or, failing that , in the light of the fees normally paid for 
services of a similar nature and of equal importance. 

Payment shall be the responsibility, as the case may be, of the accused, the assistente, 
the civil parties or the Ministry of Justice." 

Article 92 

" 1. To be valid, all steps in the proceedings, whether written or oral, must be made in 
Portuguese. 

2. Where a person who does not know or master the Portuguese language has to take 
part in proceedings, an appropriate interpreter shall be appointed Iree of charge ... 

3. An interpreter shall likewise be appointed if it proves necessary to translate a 
document in a foreign language which is not accompanied by a certified translation. 

Article 98 § 1 

"An accused, even if at liberty, may submit observations, pleadings or applications at 
any stage of the proceedings, even if they are not signed by his representative, provided 
that they relate to the subject mat ter of the proceedings or are intended to protect his 
fundamental rights. Such observations, pleadings or applications shall always be placed 
in the case file." 

Article 412 

" 1 . The pleadings shall set forth in detail the grounds of appeal and end wilh 
submissions, set out point by point, in which the appellant summarises the reasons for 
his appeal. 

2. If the reasons concern the law, the submissions shall also indicate the following, 
failing which the appeal shall be dismissed: 
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(a) the legal provisions that have been infringed; 

(b) the way in which, in the appellant 's opinion, the lower court interpreted or 
applied each provision and the way in which that provision should have been 
interpreted or applied ..." 

B. T h e C o d e o f Civi l P r o c e d u r e 

46. Like Ar t ic le 412 of t he C o d e of C r i m i n a l P r o c e d u r e , Ar t ic le 690 of 
t he C o d e of Civil P r o c e d u r e r e q u i r e s a n appe l l an t to c o m p l e t e his appea l 
wi th submiss ions . T h e s e must likewise indicate both the legal provis ions 
infr inged and the way in which, accord ing to the appe l l an t , t hey should 
have been i n t e r p r e t e d or appl ied by the lower cour t . However , 
p a r a g r a p h 4 of Art ic le 690 provides: 

"Where there are no submissions, or where the submissions are incomplete, obscure 
or complex ... the reporting judge must ask the appellant to produce them, add to them, 
clarify them or summarise them, failing which the appeal shall not be heard ..." 

C. T h e c a s e - l a w o f t h e S u p r e m e C o u r t a n d the C o n s t i t u t i o n a l 
C o u r t 

47. Fo rmer ly , it was the es tab l i shed case- law of t he S u p r e m e C o u r t 
t h a t it was pe rmiss ib le to d ismiss o u t r i g h t any appea l s s u b m i t t e d in 
b r e a c h of the formal condi t ions laid down in Art ic le 412 of t he C o d e of 
C r i m i n a l P r o c e d u r e . In pa r t i cu l a r , it took the view t h a t an a p p e l l a n t was 
not en t i t l ed to be asked to m a k e good any deficiencies of his a p p e a l , unl ike 
t he posi t ion provided for in Ar t ic le 690 of t he Code of Civil P r o c e d u r e . 
T h a t was jus t i f ied by the p a r t i c u l a r r e q u i r e m e n t s of speedy t r ia l imposed 
by c r imina l p r o c e d u r e , the q u e s t i o n of celer i ty be ing d e e m e d not to be 
ra ised in the s a m e t e r m s in civil cases . It was the re fo re n o r m a l for the 
S u p r e m e C o u r t to d ismiss appea l s on poin ts of law, for e x a m p l e , on 
account of t he prol ixi ty of t he r e l a t ed p lead ings , r e g a r d be ing had to t he 
provision in Art ic le 412 § 1 r e q u i r i n g an appe l l an t to " s u m m a r i s e " the 
reasons for his appea l . 

48 . In its j u d g m e n t no. 337/2000 of 27 J u n e 2000, pub l i shed in the 
Official G a z e t t e on 21 J u l y 2000, t he C o n s t i t u t i o n a l C o u r t dec l a r ed , wi th 
g e n e r a l b ind ing force, t ha t Art ic le 412 of the Code of C r i m i n a l P r o c e d u r e 
was u n c o n s t i t u t i o n a l if i n t e r p r e t e d so as to p e r m i t t he o u t r i g h t d ismissa l 
of an appea l on po in t s of law on accoun t of the wordiness of the r e l a t ed 
p l ead ing wi thou t t he appe l l an t be ing first a sked to rectify his a p p e a l . It 
e m p h a s i s e d t h a t t he pa r t i cu l a r r e q u i r e m e n t s of speedy tr ial imposed by-
c r imina l p r o c e d u r e could not jus t i fy such a r e s t r i c t ion of the r ight to d u e 
process . 
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49. In i t s j u d g m e n t no. 265/01 o f T 9 J u n e 2001 , pub l i shed in the Official 
G a z e t t e of 16 J u l y 2001 , t he C o n s t i t u t i o n a l C o u r t dec l a red , wi th gene ra l 
b ind ing force, t h a t Ar t ic les 59 a n d 61 of Legis la t ive D e c r e e no. 433/82, 
which a r e s imi la r to Art ic le 412 of t he Code of C r i m i n a l P r o c e d u r e and 
appl icable to s u m m a r y offences, were u n c o n s t i t u t i o n a l if i n t e r p r e t e d so as 
to p e r m i t the o u t r i g h t d i smissa l of an appea l on accoun t of its be ing 
u n a c c o m p a n i e d by submiss ions wi thout the a p p e l l a n t be ing first asked to 
m a k e such submiss ions . T h e C o n s t i t u t i o n a l C o u r t r e f e r r ed to its case-law 
conce rn ing the d ismissa l of appea l s on poin ts of law on account of the 
word iness of the r e l a t e d p lead ing , observ ing t h a t the s a m e r ea son ing 
appl ied to the case u n d e r cons ide ra t ion , r e g a r d be ing had to the 
r ecp i i r ements of t he pr inciple of fair t r ial and the r ight to d u e process . 

D. P r a c t i c e a s a l awyer in P o r t u g a l 

50. T h e legal profession in P o r t u g a l is free and i n d e p e n d e n t . Lawyers 
a r e comple te ly i n d e p e n d e n t from the S t a t e a n d a r e b o u n d only by the i r 
s t a t u t e , approved by Legis la t ive D e c r e e no. 84/84 of 16 M a r c h 1984. 

5 1 . T h e Bar Counci l is a public-law associa t ion, r e g u l a t e d by Act of 
P a r l i a m e n t bu t i n d e p e n d e n t of t he S t a t e . It has d isc ipl inary jur isdict ion 
over lawyers , who mus t be r eg i s t e r ed wi th the Counc i l in o rde r to be able 
to p rac t i ce , the ques t i on of d isc ipl inary respons ib i l i ty be ing a qu i t e 
s e p a r a t e m a t t e r from any civil or c r imina l responsib i l i ty (Art icle 96 of 
Legis la t ive D e c r e e no. 84/84) . 

T H E L A W 

I. ALLEGED V I O L A T I O N OE ARTICLE 6 §§ 1 AND 3 (c) O F T H E 
C O N V E N T I O N 

52. M r Czeka l l a compla ined of t he i n a d e q u a c y of t he legal ass i s tance 
he had been given. H e s u b m i t t e d tha t his r igh t of access to t he S u p r e m e 
C o u r t had been infr inged on account of the neg l igence of t he lawyer 
officially a p p o i n t e d to assist h im. H e rel ied on Ar t ic le 6 §§ 1 a n d 3 (c) of 
t he Conven t ion , which provide: 

" 1 . In the determination of... any criminal charge against him, everyone is entitled 
to a fair ... hearing ... by an independent and impartial tribunal established by law. ... 

3. Everyone charged with a criminal offence has the following minimum rights: 
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(c) to defend himself in person or through legal assistance of his own choosing or, if 
he has not sufficient means to pay for legal assistance, to be given it free when the 
interests of justice so require; 

A. A r g u m e n t s o f t h e p a r t i e s 

/. The applicant 

53. T h e appl ican t compla ined of the i nadequacy of the legal a s s i s t ance 
he h a d been given, as a resul t of which he had been depr ived of access to 
the S u p r e m e C o u r t on accoun t of the m i s t a k e m a d e by the lawyer officially 
a p p o i n t e d to assist h im, Ms T.M., w h o had o m i t t e d to inc lude submiss ions 
in he r p lead ing . In add i t ion , the S in t r a Dis t r ic t C o u r t h a d in t he end 
dec ided to dismiss the appea l he had s u b m i t t e d h imse l f on 3 Augus t 1995. 

54. T h e app l ican t s u b m i t t e d t h a t the m i s t a k e had been such a c rass 
e r ro r t ha t it had to be r e g a r d e d as a "mani fes t f a i lu re" wi th in t he 
m e a n i n g of the C o u r t ' s case- law in Kamasinski v. Austria ( j u d g m e n t of 
19 D e c e m b e r 1989, Series A no. 168). It had been all the m o r e ser ious 
because it had m a d e it impossible for h im to have his appea l h e a r d even 
t h o u g h he faced the t h r e a t of a l eng thy pr i son s e n t e n c e . H e had d r a w n the 
a t t e n t i o n of the re levan t a u t h o r i t i e s to the i n ad eq u ac i e s of the lawyer 
officially appo in t ed to r e p r e s e n t h im, who had s u b s e q u e n t l y b e e n the 
subject of a Bar Counci l inquiry . 

55 . As r e g a r d s the fact t h a t c r imina l cour t s w e r e not e m p o w e r e d to ask 
de fau l t i ng pa r t i e s to m a k e good any deficiencies in t he i r appea l s , unl ike 
the posi t ion in civil cases , t he applicant s u b m i t t e d t h a t t h e G o v e r n m e n t 
had not succeeded in exp la in ing what could just i fy such a difference in 
t r e a t m e n t . It was not an a b s t r a c t ques t i on bu t , on the con t r a ry , one 
which was d i rec t ly l inked to t he ques t i on w h e t h e r he had h a d a fair t r ia l , 
in so far as he had l ikewise been depr ived of the r ight of access to t he 
S u p r e m e C o u r t on account of t he ru les of c r imina l p r o c e d u r e in issue. 

2. The Government 

56. T h e G o v e r n m e n t , r e fe r r ing to Kamasinski, c i ted above, and to Artico 
v. Italy ( j udgmen t of 13 M a y 1980, Ser ies A no. 37) a n d Daud v. Portugal 
( j u d g m e n t of 21 Apri l 1998, Reports oj'Judgments and Decisions 1998-11, pp . 739 
et seq . ) , s u b m i t t e d tha t a S t a t e could not , except in very excep t iona l 
c i r c u m s t a n c e s , be held respons ib le for the ac ts a n d omiss ions of a lawyer 
a p p o i n t e d u n d e r t he legal-aid s c h e m e . T h e y observed t h a t the conduc t of 
t he defence was a m a t t e r for which the d e f e n d a n t ' s counsel a lone bore 
responsibi l i ty , be ing gove rned in his or her prac t ice only by the specific 
rules of the legal profession, over which the S t a t e had no cont ro l . 
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57. T h e G o v e r n m e n t observed t h a t , accord ing to the C o u r t ' s case-law 
on the q u e s t i o n , S t a t e s w e r e u n d e r a posit ive ob l iga t ion only whe re a 
mani fes t fai lure on the pa r t of a lawyer appo in t ed u n d e r t he legal-aid 
s c h e m e was b r o u g h t to t he j u d g e ' s a t t e n t i o n . T h e y s u b m i t t e d tha t a 
m i s t a k e in lodging an a p p e a l , like the one tha t had occur red in the 
p r e s e n t case , did not in itself c o n s t i t u t e such a " fa i lure" . Moreover , the 
judge could not m a k e up for t he m i s t a k e m a d e by the app l i can t ' s cour t -
a p p o i n t e d lawyer wi thou t inf r inging the pr inciple of the equa l i ty of a r m s . 

58 . As r ega rds the difference in t h a t respec t b e t w e e n c r imina l 
p r o c e d u r e and civil p r o c e d u r e , w h e r e the j u d g e could invite a defau l t ing 
pa r ty to m a k e good any deficiencies which migh t b a r an a p p e a l , the 
G o v e r n m e n t pu t forward t h r e e just i f icat ions: firstly, civil p rocedure 
provided o t h e r m e c h a n i s m s for pena l i s ing abuse of t he r igh t of appea l ; 
secondly, civil p r o c e d u r e conce rned d i spu t e s b e t w e e n l i t igan ts with 
confl ict ing pr iva te i n t e r e s t s , a fact which jus t i f i ed a d e g r e e of flexibility; 
lastly, the Code of Civil P r o c e d u r e was m u c h o lder t h a n the Code of 
C r i m i n a l P r o c e d u r e , which had laid down m o r e m o d e r n ru les , the 
t e n d e n c y be ing r a t h e r to b r i n g t he C o d e of Civil P r o c e d u r e m o r e closely 
in to line wi th t he Code of C r i m i n a l P r o c e d u r e in o r d e r to speed u p 
p roceed ings . In any even t , t he G o v e r n m e n t a r g u e d t h a t t h e q u e s t i o n was 
not r e l evan t to t he case , firstly because t he app l ican t had not ra ised it 
d i rect ly , and secondly because t he fa i rness of p roceed ings could not 
d e p e n d on o rgan i sa t iona l differences be tween c r imina l and civil p rocedu re . 

B. T h e Court ' s a s s e s s m e n t 

59. T h e C o u r t r e i t e r a t e s at the ou t se t t h a t the r e q u i r e m e n t s of 
p a r a g r a p h 3 of Art ic le 6 a r e to be seen as p a r t i c u l a r a spec t s of t he right 
to a fair t r ial g u a r a n t e e d by p a r a g r a p h 1 (see Van Geyseghem v. Belgium 
[ G C ] , no. 26103/95 , § 27, E C H R 1999-1). It is a p p r o p r i a t e the re fo re to 
e x a m i n e t h e app l i can t ' s c o m p l a i n t s from the s t a n d p o i n t of pa ra 
g r a p h 3 (c) t a k e n t o g e t h e r wi th t he pr inc ip les i n h e r e n t in p a r a g r a p h 1. 

60. T h e C o u r t nex t refers to t h e pr inc ip les it has laid down in its case-
law on the subject of legal a s s i s t ance . Whi l e it has f requen t ly observed 
t h a t t he C o n v e n t i o n is des igned to g u a r a n t e e not r i gh t s t h a t are 
t heo re t i ca l or i l lusory but r igh t s t h a t a r e prac t ica l a n d effective, 
a s s ign ing counsel does not in i tself e n s u r e t he effectiveness of the 
a s s i s t ance he m a y afford a n accused . Neve r the l e s s , a S t a t e c a n n o t be 
held responsib le for every s h o r t c o m i n g on the pa r t of a lawyer appo in t ed 
for legal-aid pu rposes . It follows from the i n d e p e n d e n c e of the legal 
profession from t h e S t a t e t h a t t h e conduc t of t h e de fence is essent ia l ly a 
m a t t e r b e t w e e n the d e f e n d a n t and his counsel , w h e t h e r appo in t ed u n d e r a 
legal-aid s cheme or pr ivate ly f inanced. T h e c o m p e t e n t na t iona l 
a u t h o r i t i e s a re r e q u i r e d u n d e r Art ic le 6 § 3 (c) to i n t e rvene only if a 
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fai lure by legal-aid counse l to provide effective r e p r e s e n t a t i o n is mani fes t 
or sufficiently b r o u g h t t o t he i r a t t e n t i o n in some o t h e r way (see Daud, 
ci ted above, pp. 7+9-50, § 38). 

6 1 . W h a t is a t issue in the p r e s e n t ease is t he per iod b e t w e e n 
21 F e b r u a r y 1995, t h e d a t e w h e n the cour t a p p o i n t e d Ms T .M. as t he 
app l i can t ' s defence counse l , and S e p t e m b e r 1995, w h e n the app l i can t 
asked a lawyer of his own choice to t ake c h a r g e of his de fence , t hus 
d i spens ing wi th t he services of the lawyer a p p o i n t e d u n d e r t he legal-aid 
s c h e m e . 

62. Unl ike the posi t ion in Daud, it canno t be said t h a t Ms T .M. failed to 
lend he r a s s i s t ance t o t h e app l ican t d u r i n g the first-instance p roceed ings . 
O n the o t h e r h a n d , t he ques t i on ar ises w h e t h e r the fact t h a t the officially 
a p p o i n t e d defence counsel lodged an appea l wi thou t complying wi th the 
formal r e q u i r e m e n t s of P o r t u g u e s e law and the S u p r e m e C o u r t can be 
r e g a r d e d as a "mani fes t fa i lure" . 

63 . T h e C o u r t observes in t h a t connec t ion t h a t in Daud the E u r o p e a n 
C o m m i s s i o n of H u m a n R i g h t s e x a m i n e d a s imi lar issue, in tha t t he lawyer 
appointed u n d e r the legal-aid s c h e m e had o m i t t e d to ind ica te in his 
submiss ions on appea l which legal provisions he cons ide red to have b e e n 
b r e a c h e d , c aus ing the S u p r e m e C o u r t to dec l a r e t h e a p p e a l inadmiss ib le 
(see Daud, c i ted above , p . 744, § 23). In its opinion the C o m m i s s i o n 
expressed the following view (ibid., pp . 756-57, § 50) : 

"... that was a situation in which the shortcomings of the officially assigned lawyer 
were manifest and had serious consequences for the applicant's defence in that he was 
refused access to the Supreme Court. In the specific circumstances of the case and 
having regard also to the fact that he was a foreigner, it was for the competent 
Portuguese authorities to take steps to ensure that the applicant enjoyed effectively his 
right to the assistance of a defence counsel ..." 

64. W h e n the case was re fe r red to t he C o u r t , it did not ru le on t h a t 
point , cons ide r ing tha t the o t h e r sho r t comings of M r D a u d ' s defence 
were sufficient to w a r r a n t t he f inding of a violat ion of Ar t ic le 6 §§ 1 and 
3 (c) t a k e n t o g e t h e r . 

65. In t h e p r e s e n t case t h e C o u r t is r e q u i r e d t o d e t e r m i n e t h e issue . It 
no tes in t he first p lace, like the G o v e r n m e n t , t h a t t h e S t a t e canno t be held 
respons ib le for any i n a d e q u a c y or m i s t a k e in t he conduc t of the app l i can t ' s 
defence a t t r i b u t a b l e to his officially a p p o i n t e d lawyer . It cons iders , 
however , t h a t in c e r t a i n c i r c u m s t a n c e s neg l igen t fa i lure to comply wi th a 
pure ly formal condi t ion canno t be e q u a t e d with ;m injudicious l ine of 
defence or a m e r e defect of a r g u m e n t a t i o n . T h a t is so when as a resul t of 
such negl igence a d e f e n d a n t is depr ived of a r e m e d y w i thou t the s i t ua t ion 
be ing pu t r ight by a h i g h e r cour t . It should be po in ted out in tha t 
connec t ion t h a t t h e app l i can t was a fo re igner w h o did not know t h e 
l anguage in which t h e p roceed ings w e r e be ing c o n d u c t e d and w h o was 
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facing c h a r g e s which m a d e h im liable to — and indeed led to — a leng thy 
pr ison s e n t e n c e . 

66. T h a t c o m b i n a t i o n of c i r c u m s t a n c e s leads t he C o u r t to consider 
tha t M r Czeka l la did not enjoy, as Ar t ic le 6 § 3 (c) r equ i r ed , a prac t ica l 
a n d effective defence as r e g a r d s his appea l to the S u p r e m e C o u r t . It 
r e m a i n s to be d e t e r m i n e d w h e t h e r t h e r e l evan t a u t h o r i t i e s w e r e u n d e r a 
duty , whi le r e spec t i ng the f u n d a m e n t a l pr inciple of the i n d e p e n d e n c e of 
t h e legal profession, to t ake s teps to e n s u r e t h a t the app l ican t effectively 
enjoyed the r ight they accorded h im. 

67. In t h a t connec t ion , it is t r u e t h a t it was not unt i l S e p t e m b e r 1995 
t h a t the appl ican t d r ew the c o m p e t e n t c o u r t s ' a t t e n t i o n to the possible 
i nadequac i e s of his defence . However , t he fact t h a t on 3 A u g u s t 1995 he 
lodged an a p p e a l h imsel f aga ins t t he j u d g m e n t of the S in t r a C r i m i n a l 
C o u r t was a first sign t h a t he was not en t i r e ly in a g r e e m e n t wi th t he way 
t h e officially a p p o i n t e d lawyer was conduc t i ng his defence, even t hough 
tha t a p p e a l could not be e x a m i n e d i m m e d i a t e l y by a judge b e c a u s e he 
had w r i t t e n it in a foreign l a n g u a g e . T h e C o u r t e m p h a s i s e s in pass ing 
t h a t the S u p r e m e C o u r t ' s j u d g m e n t q u a s h i n g the decision given by the 
j u d g e of the S in t r a Dis t r ic t C o u r t on 12 S e p t e m b e r 1995 had no prac t ica l 
impac t on t he app l i can t ' s s i t ua t ion , since the S u p r e m e C o u r t l a t e r took 
t h e view t h a t t he con ten t of t h e a p p e a l lodged by the appl ican t h imsel f 
could not "affect or influence the course of the p r o c e e d i n g s " or the 
finality of his convict ion (see p a r a g r a p h 37 above) . 

68. T h a t be ing said, t he decisive point is the officially appo in t ed 
lawyer 's fai lure to comply wi th a s imple and pure ly formal ru le w h e n 
lodging the appea l on poin ts of law to t he S u p r e m e C o u r t . In the C o u r t ' s 
view, t h a t was a "mani fes t f a i lu re" which cal led for posit ive m e a s u r e s on 
t he p a r t of the re levant a u t h o r i t i e s . T h e S u p r e m e C o u r t could, for 
e x a m p l e , have invited the officially a p p o i n t e d lawyer to add to or rectify 
he r p l e a d i n g r a t h e r t h a n dec la re the appea l inadmiss ib le . 

69. T h e G o v e r n m e n t s u b m i t t e d tha t such an invi ta t ion was 
inconceivable , in view of the legal profess ion 's i n d e p e n d e n c e from the 
S t a t e a n d would even have upse t the equa l i ty of a r m s . 

70. T h e C o u r t cons iders t h a t a r g u m e n t u n p e r s u a s i v e . In the first 
p lace, it does not see how the i n d e p e n d e n c e of the legal profession could 
be affected by a m e r e invi ta t ion by the cour t to rectify a formal m i s t a k e . 
Secondly, it cons iders t h a t it c a n n o t be said a priori t h a t such a s i tua t ion 
would inevi tably infringe the pr inc ip le of equa l i ty of a r m s , given tha t it 
would be m o r e in t he n a t u r e of a man i f e s t a t i on of the j u d g e ' s power 
to d i rec t the p roceed ings , exerc i sed wi th a view to the p rope r 
a d m i n i s t r a t i o n of j u s t i c e . It should be po in ted out t h a t P o r t u g u e s e 
legis la t ion itself p e r m i t s j u d g e s in civil cases to issue such an invi ta t ion 
wi thou t it ever be ing sugges t ed tha t this impl ies some loss of 
i n d e p e n d e n c e for m e m b e r s of t he legal profession or an in f r ingemen t of 
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the pr inciple of equa l i ty of a r m s and wi thou t t h e r e be ing in t h a t respec t 
the s l ightes t di f ference be tween a lawyer appo in t ed by the cour t u n d e r t he 
legal-aid s c h e m e a n d a lawyer freely chosen . F u r t h e r m o r e , the 
C o n s t i t u t i o n a l C o u r t recent ly held to be u n c o n s t i t u t i o n a l those 
provisions of the C o d e of C r i m i n a l P r o c e d u r e - a n d the provisions of 
s imi la r legis lat ion r e l a t i n g to s u m m a r y offences — which r e q u i r e d the 
re levan t cou r t s to d ismiss appea l s out of h a n d wi thou t any pr ior 
invi ta t ion to the a p p e l l a n t to rectify or add to his p l ead ing in this type of 
case . It would a p p e a r t h a t , as m a t t e r s s t and in P o r t u g a l at p r e s e n t , a 
decis ion like the one t a k e n by the S u p r e m e C o u r t on 10 J u l y 1996 would 
no longer be possible as a resu l t of t h a t r ecen t ru l ing of t he C o n s t i t u t i o n a l 
C o u r t . 

71 . T h e c i r c u m s t a n c e s of t he case the re fo re imposed on the re levant 
cour t t he positive ob l iga t ion to e n s u r e prac t ica l a n d effective respec t for 
t he app l i can t ' s r ight to d u e process . As t h a t was not the case , t he C o u r t 
can only find a fai lure to comply wi th the r e q u i r e m e n t s of p a r a g r a p h s 1 
and 3 (c) of Ar t ic le 6 of t he Conven t ion , t a k e n t o g e t h e r . T h e r e has 
t he re fo re been a viola t ion of those provis ions. 

II. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

72. Art ic le 41 of t h e C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured parly." 

A. P e c u n i a r y d a m a g e 

73. T h e app l i can t c l a imed 263,925 G e r m a n m a r k s u n d e r this head , 
equ iva len t to 134,942 eu ros ( E U R ) . H e re fe r red in t h a t connec t ion to t he 
s u m s paid to the lawyer he had been obl iged to in s t ruc t af ter d i spens ing 
wi th the services of t he cou r t - appo in t ed lawyer, w i t h o u t m o r e o v e r be ing 
able to pay his full fees. H e fu r the r s u b m i t t e d t h a t he had received a 
longer pr ison s en t ence on account of the i n c o m p e t e n c e of the lawyer 
a p p o i n t e d to r e p r e s e n t h im u n d e r t h e legal-aid s c h e m e a n d c la imed 
r e i m b u r s e m e n t of t he sums c o r r e s p o n d i n g to t he costs of his d e t e n t i o n -
neces s i t a t ed by e x p e n d i t u r e on food and pos tage s t a m p s in pa r t i cu l a r . 
Last ly , he inc luded the s u m s seized by the P o r t u g u e s e cou r t s . 

74. T h e G o v e r n m e n t s u b m i t t e d t h a t it was not possible to specu la t e as 
to wha t t h e o u t c o m e of t he p roceed ings in issue would have b e e n if the 
a l leged violat ion h a d not t a k e n place . T h e y fu r the r observed t h a t if the 
app l ican t cons ide red t h a t t he conduc t of his c o u r t - a p p o i n t e d lawyer had 
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caused him d a m a g e , he ough t to seek r ed res s in t h e P o r t u g u e s e cour t s . 

T h e y a r g u e d t h a t t he app l i can t ' s c la ims u n d e r t h a t head had no causa l 

link wi th the a l leged violat ion. 

75. T h e C o u r t can likewise see no causa l link b e t w e e n the violat ion 

found and the pecun ia ry loss c l a imed by the app l i can t , as it is impossible 

to know w h e t h e r he would have received a s h o r t e r s e n t e n c e if t he m e r i t s of 

his a p p e a l on po in t s of law h a d b e e n e x a m i n e d . As r e g a r d s his lawyer 's 

fees, t h e C o u r t cons iders t h a t these should be e x a m i n e d t o g e t h e r wi th 

t he o t h e r costs for which the app l ican t c la imed r e i m b u r s e m e n t (sec 

p a r a g r a p h s 79 et seq. below). It t he re fo re d i smisses t he app l i can t ' s 

c l a ims for pecun ia ry d a m a g e . 

B. N o n - p e c u n i a r y d a m a g e 

76. T h e app l i can t also c la imed, for non -pecun ia ry d a m a g e , t he s u m of 

10,000 pounds s te r l ing ( G B P ) , the equ iva len t of E U R 15,668, p e r year 

b e t w e e n the d a t e of the viola t ion of t he C o n v e n t i o n a n d the d a t e of his 

r e l ease , in M a r c h 2001 . 

77. T h e G o v e r n m e n t s u b m i t t e d t h a t t he f inding of a viola t ion would in 

itself c o n s t i t u t e sufficient sa t is fact ion. 

78. T h e C o u r t cons iders t h a t t he lack of a p p r o p r i a t e legal a s s i s t ance a t 

an essen t i a l s t age in the p roceed ings m u s t have caused the app l ican t non-

pecun ia ry d a m a g e which should be m a d e good. Ru l ing on an equ i t ab le 

basis , it a w a r d s h im E U R 3,000 u n d e r this head . 

C. C o s t s a n d e x p e n s e s 

79. T h e appl ican t c la imed r e i m b u r s e m e n t of t he fees he had paid to 

his lawyers in the d o m e s t i c p roceed ings . In respec t of the work d o n e by 

his r e p r e s e n t a t i v e before t he C o u r t he c la imed G B P 16,235, the 

equ iva len t of E U R 25,420. 

80. T h e G o v e r n m e n t s u b m i t t e d t h a t in ru l ing on th is q u e s t i o n the 

C o u r t should take account of t he c r i t e r i a laid down in its j u d g m e n t s in 

previous P o r t u g u e s e cases . 

81 . T h e C o u r t r e i t e r a t e s tha t costs and expenses will not be awarded 

u n d e r Art ic le 41 unless it is e s t ab l i shed tha t t hey w e r e ac tua l ly incu r red , 

w e r e necessar i ly i ncu r r ed a n d were also r ea sonab l e as to q u a n t u m 

(see Iatridis v. Greece (just sa t isfact ion) [ G C ] , no. 31107/96, § 54, 

E C H R 2000-XI) . In add i t ion , legal costs a r e only recoverab le in so far as 

they r e l a t e to the violat ion found (see Van de Hurk v. the Netherlands, 

j u d g m e n t of 19 Apri l 1994, Series A no. 288, p . 21 , § 66). 

82. As r e g a r d s the costs i n c u r r e d in t h e P o r t u g u e s e cour t s (see 

p a r a g r a p h 73 above) , the C o u r t no tes t h a t only p a r t of t he se were 
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incur red wi th a view to s ecu r ing a r e m e d y for t he violat ion found. N o r can 
the app l i can t claim r e i m b u r s e m e n t of all his costs before t he C o n v e n t i o n 
ins t i tu t ions . T h e C o u r t poin ts out in t h a t connec t ion t h a t in its decis ion of 
5 J u l y 2001 it dec l a r ed t h e g r e a t major i ty of t he app l i can t ' s c o m p l a i n t s 
inadmiss ib le . It t he re fo re cons iders it r e a sonab l e to award E U R 11,000 
u n d e r th is head , plus any a m o u n t t h a t m a y be c h a r g e a b l e in va lue -added 
tax , less the E U R 880 a l r eady g r a n t e d by the Counci l of E u r o p e in legal 
aid. 

D . D e f a u l t i n t e r e s t 

83. T h e C o u r t cons iders it a p p r o p r i a t e t h a t t he defaul t i n t e re s t should 
be based on the m a r g i n a l l end ing ra te of the E u r o p e a n C e n t r a l Bank , to 
which should be added th ree p e r c e n t a g e poin ts . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has b e e n a violat ion of Art ic le 6 §§ 1 and 3 (c) of t he 
Conven t ion ; 

2. Holds 

(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t b e c o m e s final according 
to Art ic le 44 § 2 of t he C o n v e n t i o n , t he following a m o u n t s : 

(i) E U R 3,000 ( t h r e e t h o u s a n d euros) in respec t of non-pecun ia ry 
d a m a g e ; 
(ii) E U R 11,000 (eleven t h o u s a n d euros) in r e spec t of costs and 
expenses , plus any a m o u n t t h a t m a y be cha rgeab l e in va lue -added 
tax , less t he E U R 880 (e ight h u n d r e d and e ighty euros ) a l ready paid 
by the Counci l of E u r o p e in legal aid; 

(b) t h a t from the expiry of the above -men t ioned t h r e e m o n t h s un t i l 
s e t t l e m e n t s imple i n t e r e s t shall be payable on the above a m o u n t s at a 
r a t e equa l to the m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l Bank 
d u r i n g the defaul t per iod plus t h r e e p e r c e n t a g e po in t s ; 

3. Dismisses t he r e m a i n d e r of the app l i can t ' s c la im for j u s t sa t isfact ion. 

Done in F rench , and notified in w r i t i n g on 10 O c t o b e r 2002, p u r s u a n t to 
Ru le 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

V incen t BERGER 
R e g i s t r a r 

G e o r g R E S S 
P re s iden t 
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SOMMAIRE1 

Absence de notification personnelle d'un tiers intéressé par l'objet d'une 
procédure 

Article 6 § 1 

Accès à un tribunal - Procédure administrative - Absence de notification personnelle d'un tiers 
intéressé par l'objet d'une procédure — Connaissance extrajudiciaire d'une procédure -
Jurisprudence constante et accessible complétant la lettre de la loi - Approche pragmatique 
lorsqu 'une juridiction se voit confrontée à de multiples recours concernant la même procédure 

* 
* * 

La requérante, professeur d'histoire et de géographie, devint titulaire d'une chaire 
de professeur agrégé après avoir réussi un concours destiné à couvrir 2 014 postes. 
Des centaines de candidats malheureux engagèrent une procédure en annulation 
du concours. Chaque recours fît l'objet d'une publication au Journal officiel de la 
province. La presse régionale et nationale s'en fit l'écho. Le médiateur de la région 
fut saisit du litige et s'exprima. Les syndicats d'enseignants prirent position et le 
contentieux donna lieu à un débat au sein du Parlement andalou. Au terme de la 
procédure, le concours fut annulé et le Tribunal supérieur de justice d'Andalousie 
ordonna la réévaluation du concours dans d'autres conditions. La requérante 
échoua lors de la nouvelle évaluation des candidats et sa nomination au poste 
d'agrégé fut annulée par arrêté . La requérante forma un recours d'amparo contre 
cet arrêté et contre l'arrêt du Tribunal supérieur de justice. Elle invoquait 
l'article 64 de la loi sur la juridiction contentieuse-administrative, qui organise la 
citation personnelle à comparaître des tierces personnes intéressées par l'objet 
d'une procédure contentieuse-administrative à laquelle elles ne sont pas parties. 
La requérante faisait valoir que le Tribunal saisi des recours contre le concours à la 
suite duquel elle avait été nommée agrégée aurait dû l'en informer et la citer à 
comparaître. Le Tribunal constitutionnel débouta la requérante. Il rappela les 
trois critères retenus par sa jurisprudence relative au défaut de citation 
personnelle à comparaître des tierces personnes intéressées dans une procédure 
contentieuse-administrative. Si la requérante répondait aux deux premiers 
critères requis par la jurisprudence pour que le défaut de citation à comparaître 
soit constitutif d'une violation de la Constitution, elle n'avait pas été victime d'une 
atteinte substantielle à ses droits de la défense, comme l'exigeait le troisième 
critère. A cet égard, le Tribunal constitutionnel releva que les recours en 
annulation du concours avaient fait l'objet d'une ample couverture informative et 
médiatique et avaient eu un impact important auprès des enseignants et du 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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monde syndical. La requérante avait ainsi eu connaissance par voie extrajudiciaire 
des recours contentieux-administratifs introduits contre le concours. Ce n'était 
donc pas à un manquement de diligence de la juridiction saisie qu'était 
imputable le fait de ne pas avoir participé à ces procès. Il en résultait que 
l'absence de citation ad personam à comparaître n'enfreignait pas le droit 
constitutionnel à la protection judiciaire. 

Article 6 S 1 : il ressort de la motivation de la décision du Tribunal constitutionnel 
qu'après avoir procédé à un examen minutieux des éléments de l'affaire la plus 
haute juridiction espagnole a déduit de manière raisonnée et motivée que, 
compte tenu des circonstances de l'affaire et, notamment, de sa couverture 
médiatique et des notes internes adressées par l'administration aux organi
sations syndicales d'enseignants sur les recours déposés contre le concours, la 
requérante avait eu connaissance de la procédure litigieuse par voie 
extrajudiciaire, de sorte que si elle n'avait pas comparu devant le tribunal saisi de 
l'affaire, c'était en raison d'un manque de diligence qui lui était imputable. Bref, la 
haute juridiction estima que si la requérante avait fait preuve de diligence, elle 
aurait pu participer à la procédure en cause. D'ailleurs, des tiers intéressés non 
cités personnellement à comparaître, qui avaient été informes par voie 
extrajudiciaire des recours, avaient fait usage de la possibilité de demander à 
participer à la procédure, ce qui avait été accepté. Pour rejeter le recours 
iVamparo, le Tribunal constitutionnel s'est appuyé sur sa jurisprudence constante 
concernant les conditions dans lesquelles le défaut de citation à comparaître est 
constitutif en matière contenticuse-administrative d'une violation du droit d'accès 
à un tribunal. Publiée et accessible, celte jurisprudence complétait la lettre de 
l'article 64 de la loi sur la juridiction contenticuse-administrative. Elle élail assez 
précise pour permettre à la requérante, en s'entourant au besoin de conseils 
éclairés, de régler sa conduite en la matière. La Cour peut comprendre 
l'approche pragmatique suivie par le Tribunal constitutionnel quant à la 
notification d'actes de procédure lorsque, comme en l'espèce, une juridiction se 
voit confrontée à de multiples recours concernant une même procédure 
administrative touchant un nombre élevé de personnes. En définitive, 
l 'interprétation qui a été faite de la loi interne n'apparaît pas arbitraire ni de-
nature à affecter dans sa substance même le droit d'accès à un tribunal de la 
requérante. 

Conclusion : non-violation (cinq voix contre deux). 
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En l 'af fa ire C a ñ e t e d e Goni c. E s p a g n e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sec t ion) , 

s i égean t en une c h a m b r e composée d e : 

M M . M . PELLONVAA, président, 

A. PASTOR R I D R U E J O , 

M""'" E. PALM, 

V . STRÁZNICKÁ, 

M M . M. FISCHBACH, 

J . CASADEVALL, 

S. P A V X O V S C H I , J « ^ « , 

et de M. M. O'BOYLE,greffier de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil les 25 j u i n et 

24 s e p t e m b r e 2002, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n" 55782/00) d i r igée 

con t r e le R o y a u m e d ' E s p a g n e et dont une r e s so r t i s s an t e de cet E t a t , 

M"1' M a r i a Del C a r m e n C a ñ e t e de Goni (« la r e q u é r a n t e » ) , a saisi la 

C o u r le 4 février 2000 en ver tu de l 'ar t icle 34 de la C o n v e n t i o n de 

s a u v e g a r d e des Dro i t s de l ' H o m m e et d e s L ibe r t é s f o n d a m e n t a l e s (« la 

Conven t ion »). 

2. La r e q u é r a n t e a l l égua i t ne pas avoir bénéficié d 'un procès 

équ i t ab l e , d a n s la m e s u r e où elle n 'ava i t pas é té c i tée à c o m p a r a î t r e pour 

ê t r e e n t e n d u e en t a n t q u e p a r t i e i n t é r e s sée à la p r o c é d u r e c o n t e n t i e u s e -

admin i s t r a t i ve d e v a n t le T r i b u n a l s u p é r i e u r de ju s t i ce d 'Anda lous ie , a lors 

m ê m e q u e l ' issue d e ce t t e p r o c é d u r e lui a i n d é n i a b l e m e n t causé un 

pré judice , à savoir la p e r t e de son pos te d ' a g r é g é . Elle invoquai t l 'art icle 6 

§ 1 de la Conven t i on . 

3. La r e q u ê t e a é té a t t r i b u é e à la q u a t r i è m e sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein d e celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é té cons t i t uée 

c o n f o r m é m e n t à l 'ar t icle 26 § 1 du r è g l e m e n t . 

4. Le 1" n o v e m b r e 2001 , la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a é té 

a t t r i b u é e à la q u a t r i è m e sect ion ainsi r e m a n i é e (ar t ic le 52 § 1). 

5. Pa r une décis ion du 15 janvier 2002, la c h a m b r e a déc la ré la r e q u ê t e 

recevable . 

6. T a n t la r e q u é r a n t e q u e le G o u v e r n e m e n t ont déposé des 

obse rva t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

7. U n e aud ience s'est d é r o u l é e en publ ic au Pala is des Dro i t s d e 

l ' H o m m e , à S t r a s b o u r g , le 25 j u in 2002 (ar t ic le 59 § 2 du r è g l e m e n t ) . 
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O n t c o m p a r u : 

pour le Gouvernement 

M . J . BORREGO BORRE GO, chef du service j u r i d i q u e 

des dro i t s de l ' h o m m e , m i n i s t è r e de la J u s t i c e , agent ; 

pour la requérante 

W A . DE LA PLAZA Z E N N K I , avocat , conseil. 

La C o u r les a e n t e n d u s en leurs déc l a r a t i ons . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. La r e q u é r a n t e est née en 1950 et rés ide à J e r e z de la F r o n t e r a 
(province d e C a d i x ) . 

Elle est p rofesseur d 'h i s to i re et d e g é o g r a p h i e d a n s l ' e n s e i g n e m e n t 

seconda i re . Du 1" ju i l l e t 1989 au 30 j u i n 1994, elle fut d i r ec t r i ce de 

l ' é t ab l i s semen t seconda i re de J e r e z de la F r o n t e r a , où elle ense igna i t . 

9. P a r une a n n o n c e pub l ique insé rée d a n s son J o u r n a l officiel du 

31 d é c e m b r e 1991, la C o m m u n a u t é a u t o n o m e d 'Anda lous ie diffusa un 

avis de concours i n t e r n e en vue d e pourvoi r 2 014 pos tes d e professeurs 

ag régés du seconda i re . Le 16 février 1993, le d é p a r t e m e n t de l ' éduca t ion 

et des sciences de la C o m m u n a u t é a u t o n o m e d 'Anda lous ie («le 

d é p a r t e m e n t » ) publ ia une liste provisoire des c a n d i d a t s a d m i s à 

pa r t i c ipe r au concours . La liste définit ive des 4 9 0 1 c a n d i d a t s a d m i s à 

pa r t i c ipe r au concours , p a r m i lesquels figurait la r e q u é r a n t e , p a r u t le 

27 m a r s 1993. 

10. Le 9 d é c e m b r e 1993, le d é p a r t e m e n t pub l ia les éva lua t ions des 

c a n d i d a t s et le n o m b r e de points accordés à chacun d ' e n t r e eux en 

fonction des c r i t è r e s de sélect ion r e t e n u s , en vue de la p r é s e n t a t i o n 

éven tue l le de r é c l a m a t i o n s . 

11. P a r u n a r r ê t é du 7 février 1994, le d é p a r t e m e n t pub l ia la liste 

défini t ive des p e r s o n n e s ayant réuss i le concours d ' a g r é g a t i o n d a n s 

l ' e n s e i g n e m e n t s econda i r e , p a r m i lesquel les f igurai t la r e q u é r a n t e . 

12. En j a n v i e r 1994, p lus de trois c en t s c a n d i d a t s c o n t e s t è r e n t le 

d é r o u l e m e n t du concours devan t la c h a m b r e c o n t e n t i e u s e - a d m i n i s t r a t i v e 

du T r i b u n a l s u p é r i e u r de ju s t i ce d 'Anda lous ie , en m e t t a n t n o t a m m e n t en 

cause la pr ise en c o m p t e en t a n t q u ' é l é m e n t d ' éva lua t ion d ' un cert i f icat 

d ' a p t i t u d e pédagog ique et le coefficient a p p l i q u é , j u g é s d i s c r imina to i r e s 

p a r les d e m a n d e u r s . La p r é s e n t a t i o n de c h a q u e recours fit l 'objet d ' u n e 

publ ica t ion au J o u r n a l officiel de la province d e Séville. La presse 
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r ég iona le et n a t i o n a l e se fit l 'écho du n o m b r e élevé de recours c o n t e s t a n t 

le m o d e d ' o rgan i sa t i on et les r é su l t a t s du concours , a l l é g u a n t q u e ce r t a ins 

h a u t s fonc t ionna i res du g o u v e r n e m e n t a n d a l o u ou des m e m b r e s d e leurs 

famil les ava ien t réuss i le concours g râce au fort coefficient d o n n é à l 'un 

des é l é m e n t s d ' éva lua t ion r e t e n u s pour le concours . Saisi du l i t ige, le 

m é d i a t e u r d 'Andalous ie (Defensor del Pueblo Andaluz) consei l la au 

g o u v e r n e m e n t a n d a l o u d ' a n n u l e r le concours et émi t de for tes c r i t iques 

c o n c e r n a n t le coefficient en ques t i on . Les syndicats d ' e n s e i g n a n t s p r i r en t 

posi t ion, et le c o n t e n t i e u x d o n n a lieu à u n déba t au sein du P a r l e m e n t 

a n d a l o u . 

13. En ve r tu d ' une décision d u d é p a r t e m e n t du 15 m a r s 1994, la 

r e q u é r a n t e devint t i t u l a i r e d 'une cha i re (cátedra) de professeur agrégé 

d 'h i s to i re et de géog raph ie d a n s l ' e n s e i g n e m e n t seconda i re . 

14. D a n s le cad re de la p r o c é d u r e c o n t e n t i e u s e - a d m i n i s t r a t i v e 

e n g a g é e pa r de n o m b r e u x cand ida t s au concours , le T r i b u n a l s u p é r i e u r 

de jus t i ce d 'Andalous ie d e m a n d a au d é p a r t e m e n t de c o m m u n i q u e r la 

l iste des cand ida t s au concours , de t r a n s m e t t r e le dossier a d m i n i s t r a t i f et 

de m e t t r e en d e m e u r e les t ie rs in t é res sés pour qu ' i l s c o m p a r a i s s e n t à la 

p r o c é d u r e . Le d é p a r t e m e n t déposa son m é m o i r e sans y d é s i g n e r les 

t ierces p e r s o n n e s i n t é r e s sées afin qu 'e l les pu i s sen t ê t r e convoquées . Au 

t e r m e de la p r o c é d u r e , p a r un a r r ê t du 31 m a r s 1995, le T r i b u n a l 

s u p é r i e u r a n n u l a la p r o c é d u r e du concours d ' a g r é g a t i o n d 'h i s to i re et de 

g é o g r a p h i e , et o r d o n n a de p rocéde r à une nouvelle éva lua t ion des 

ép reuves du concours en ne t e n a n t plus c o m p t e du coefficient c o n c e r n a n t 

le c r i t è re l i t ig ieux. 

15. D a n s le cad re d ' a u t r e s recours p r é s e n t é s p o u r les m ê m e s motifs 

devan t le T r i b u n a l s u p é r i e u r de ju s t i ce d 'Anda lous ie , des t ie rs in té ressés 

à la p r o c é d u r e , qui n ' ava ien t pas é té cités p e r s o n n e l l e m e n t à c o m p a r a î t r e , 

d e m a n d è r e n t en ve r tu de l 'ar t ic le 24 de la C o n s t i t u t i o n à i n t e r v e n i r dans 

la p rocédure ap rès avoir pr is conna i ssance des recours pa r voie 

ex t ra jud ic ia i r e . Le T r i b u n a l s u p é r i e u r a ccep t a leur pa r t i c i pa t i on à la 

p r o c é d u r e . 

16. A l ' issue de la nouvel le p r o c é d u r e d ' éva lua t ion des cand ida t s 

c o n f o r m é m e n t aux condi t ions é tabl ies p a r le T r i b u n a l s u p é r i e u r , la 

r e q u é r a n t e n ' a t t e i g n i t pas le niveau requ i s , et ne fut pas reçue au 

concours . P a r u n a r r ê t é du d é p a r t e m e n t du 31 aoû t 1995, publ ié le 

9 s e p t e m b r e 1995 au J o u r n a l officiel de la C o m m u n a u t é a u t o n o m e 

d 'Anda lous ie , sa n o m i n a t i o n au pos te d ' ag régé fut a n n u l é e . 

17. I n v o q u a n t l 'ar t icle 24 de la C o n s t i t u t i o n (droi t à un procès 

é q u i t a b l e ) , la r e q u é r a n t e saisi t le T r i b u n a l cons t i t u t ionne l d ' un recours 

d'atnparo con t re l ' a r rê t du T r i b u n a l s u p é r i e u r de j u s t i c e du 31 m a r s 1995 

et l ' a r r ê t é a d m i n i s t r a t i f du 31 aoû t 1995. D a n s son recours d'amparo, la 

r e q u é r a n t e , ap r è s avoir ind iqué qu 'e l l e avai t pr is conna i s sance par 

h a s a r d du J o u r n a l officiel d e la C o m m u n a u t é a u t o n o m e d 'Anda lous ie du 
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9 s e p t e m b r e 1995, se p la igna i t en subs t ance du c a r a c t è r e i n é q u i t a b l e de la 

p r o c é d u r e ayant condui t à l ' annu la t i on de sa n o m i n a t i o n au pos te 

d ' a g r é g é , du fait qu ' e l l e n 'ava i t pas é té ci tée à c o m p a r a î t r e devan t le 

T r i b u n a l s u p é r i e u r de j u s t i c e d 'Anda lous ie en t a n t que p a r t i e i n t é r e s sée 

a u l i t ige. A cet égard , elle faisait valoir n o t a m m e n t que , c o n f o r m é m e n t à 

l 'ar t ic le 64 de la loi sur la j u r i d i c t i on c o n t e n t i e u s e - a d m i n i s t r a t i v e , le 

T r i b u n a l s u p é r i e u r de jus t i ce a u r a i t dû l ' in former de l ' ex is tence de la 

p r o c é d u r e l i t igieuse et la c i te r à c o m p a r a î t r e . La r e q u é r a n t e sollicita 

é g a l e m e n t le sursis à exécu t ion du j u g e m e n t du T r i b u n a l s u p é r i e u r de 

just ice d 'Anda lous ie . 

18. P a r une décision d u 5 février 1996, le T r i b u n a l cons t i t u t ionne l 

déc l a r a recevable le recours d'amparo. 

19. Le 26 février 1996, le T r i b u n a l cons t i t u t ionne l fit droi t à la 

d e m a n d e de sursis à exécu t ion . P a r une décis ion du 27 mai 1996, il 

o r d o n n a la ma in levée du surs is à exécu t ion . 

20. D a n s le c ad re de l ' e x a m e n au fond du recours à'amparo, le 

m i n i s t è r e public déposa ses conclusions a u p r è s du T r i b u n a l 

cons t i t u t ionne l le 30 m a i 1996. D a n s son r équ i s i to i r e , le m i n i s t è r e public 

e s t i m a qu ' i l fallait accueil l i r p a r t i e l l e m e n t Yamparo pour violat ion de 

l 'ar t ic le 24 de la C o n s t i t u t i o n aux motifs su ivan ts : 

« (...) Pour analyser le présent recours, il convient de rappeler les critères et 

conditions établis par la jurisprudence du Tribunal constitutionnel selon laquelle le 

défaut d'assignation personnelle est constitutif d'une violation du droit à la protection 

judiciaire effective. 

A cet égard, la notion d'«intérêt légitime» revêt un caractère spécial au sens de 

l'article 24 § 1 (de la Constitution), dans la mesure où elle détermine le droit légitime 

d'ester en justice, c'est-à-dire la qualité de partie intéressée aux effets du recours. 

Le Tribunal constitutionnel a déclaré à de fréquentes reprises que la notion d'« intérêt 

légitime » « se définit comme un avantage ou une utilité juridique quelconque découlant 

de la réparation demandée » (arrêt 60/1982). Dans le cas présent, on remarque que, dans 

le cadre du recours examiné par le Tribunal supérieur de justice d'Andalousie, la 

requérante avait un intérêt légitime, dans la mesure où elle pouvait être touchée par le 

jugement rendu, celui-ci ayant pour effet l 'établissement d'une nouvelle liste de 

personnes sélectionnées et, par tant , la perte du statut de professeur agrégée qu'elle 

avait obtenu. Ainsi, de ce point de vue, il s'avérait indispensable de l'assigner 

personnellement et directement à la procédure contentieuse. 

3. En deuxième lieu (...) il convient de déterminer si l'assignation personnelle était 

réalisable à partir du moment où la requérante était identifiable. A cet égard, on 

observe que dans le mémoire du recours devant le Tribunal supérieur de justice, c'est 

non seulement le «barème» mais aussi la liste provisoire des candidats admis à 

participer au concours que l'on conteste, de sorte que ces personnes pouvaient être 

facilement identifiées. 

4. En conséquence, il était non seulement nécessaire, mais également faisable 

d'assigner la requérante personnellement et directement. La dernière exigence tient 

au défaut de connaissance du recours en question. Dans le cas présent, il n'existe pas 
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d'éléments permet tant de supposer que la requérante connaissait ou pouvait connaître 

l'existence du procès puisque le jugement ne lui fut même pas notifié. Dès lors, il 

convient de faire application de la jurisprudence établie dans l'arrêt du Tribunal 

constitutionnel 117/1983, à savoir que «seule une preuve établissant que la requérante 

a eu connaissance du procès pourrait amener ce Tribunal à conclure au rejet de son 

recours (...) » 

5. Compte tenu de ce qui précède, dans le cas présent, la requérante aurait dû être 

assignée à comparaître dans le cadre du recours contentieux-administratif examiné par 

le Tribunal supérieur de justice d'Andalousie. Le fait qu'elle ne l'a pas été l'a placée 

dans une situation portant at teinte à ses droits de la défense, en violation du droit 

fondamental garanti par l'article 24 § 1 de la Constitution espagnole.» 

2 1 . P a r une décision du 8 m a r s 1999, le T r i b u n a l cons t i tu t ionne l 

o r d o n n a la j onc t ion de p lus ieurs recours A'amparo p r é s e n t é s con t re le 

j u g e m e n t du T r i b u n a l s u p é r i e u r de j u s t i c e d 'Andalous ie et fondés sur les 

m ê m e s moyens de dro i t . 

22. P a r un a r r ê t con t r ad i c to i r e du 14 s e p t e m b r e 1999, le T r ibuna l 

cons t i t u t i onne l re je ta le r ecours A'amparo. 

23 . D a n s le cad re du gr ief t i ré du c a r a c t è r e i néqu i t ab l e de la p rocédure 

ayan t condui t à l ' annu la t i on de la n o m i n a t i o n de la r e q u é r a n t e au poste 

d ' a g r é g é du fait qu 'e l le n ' ava i t pas é té ci tée à c o m p a r a î t r e devan t le 

T r i b u n a l s u p é r i e u r de just ice d 'Anda lous ie en t a n t q u e p a r t i e i n t é r e s sée 

au l i t ige, la h a u t e j u r id i c t ion se p r o n o n ç a a in s i : 

« ( . . . ) 

4. (...) S'il est vrai que les requérants allèguent en premier lieu la violation de 

l'article 64 de la loi sur la juridiction contcnlieuse-administrative dans la mesure où la 

chambre contenlieusc-administralive de Séville a procédé à une citation par publication 

et non«( / / )CTOTHfl ;« ,unc telle violation ne revêtirait une importance juridique dans le cadre 

de Yamparo constitutionnel que si la méconnaissance de la loi constituait également une 

violation du droit fondamental invoqué (arrêts 15/1995 et 197/1997, motif de droit n" 4). 

Ce tribunal a établi dans son arrêt 9/1981 une jurisprudence détaillée relative au défaut 

d'assignation personnelle à comparaître des tierces personnes intéressées par l'objet de la 

procédure contentieuse-administrative. Cet te jurisprudence est exposée de manière 

systématique, entre autres décisions rendues durant la présente décennie, dans les 

arrêts 97/1991, motif de droit n" 2; 78/1993, motif de droit n" 2 ; 325/1993. motif de droit 

n " 3 ; 192/1997, motif de droit n" 2 ; 229/1997, motif de droit n"2 ; 122/1998, motif de droit 

n" 3 ; 26/1999, motifdc droit n" 3. De manière générale, les conditions que nous exigeons 

pour accorder Vampam sont au nombre de trois : 

a) Le requérant doit être titulaire d'un droit ou intérêt légitime propre susceptible 

d'être affecté par le procès contcntieux-administratifconcernc (...) 

I)) L'identité du requérant doit pouvoir être établie par l 'organe juridictionnel. 

L'exécution de cette exigence dépend essentiellement de l'information contenue dans 

le mémoire d'introduction du recours, dans le dossier administratif ou dans la demande 

(...) 

e) En dernier lieu, le requérant doit avoir été victime d'une at te inte substantielle à 

ses droits de la défense [indefensiân malerial]. Or, il n'y a pas at teinte substantielle à la 
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défense lorsque l'intéressé a eu connaissance de l'affaire par voie extrajudiciairc et, du 

(ait de son manque de diligence, n'a pas comparu à la procédure. La conclusion que 

l'intéressé avait eu connaissance du procès par voie extrajudiciaire doit être fondée sur 

une preuve faisant foi [fehaciente] (arrêts 117/1983, motif de droit n" 3 ; 74/1984, mot if de 

droit n" 2 ; 97/1991, motif de droit n" 4; 264/1994, motif de droit n" 5 ; 229/1997, motif de 

droit n" 3). Cela n'exclut pas les éléments de preuve concernant les présomptions (arrêts 

151/1988, motif de droit n "4 ; 197/1997, motif de droit n" 6; 26/1999, motif de droit n " 5 ; 

72/1999, motif de droit n" 3). Une telle présomption de connaissance est parti

culièrement forte à l'égard de fonctionnaires lorsque leur administration est partie 

défenderesse (arrêts 45/1985, motif de droit n" 3 ; 197/1997, motif de droit n" 6). 

5. L'application des paramètres constitutionnels précités à la présente affaire donne 

les résultats suivants: 

a) En premier lieu, l 'intérêt légitime des requérants est indiscutable (...) 

b) En deuxième lieu (...) dans le cas présent, la chambre contenticusc-administrative 

avait une connaissance précise des codéfendeurs ou co-parties dans la mesure où le 

recours visait la liste provisoire des personnes sélectionnées et non sélectionnées (...) et 

même la liste définitive de ces personnes (...) 

c) En revanche, en troisième lieu, concernant l'existence d'une situation d 'at teinte 

substantielle aux droits de la défense, dans notre arrêt 113/1998 (motif de droit n" 4), 

nous avons estimé pouvoir raisonnablement présumer que l'existence d'un recours avait 

été portée par voie extrajudiciairc à la connaissance de professeurs qui, comme dans le 

cas présent, avaient accédé à la fonction de professeur agrégé dans le cadre d'un 

concours at taqué devant la juridiction contentieuse-administrative qui fut amplement 

couvert par les médias et eut un impact important dans le monde syndical (...) 

Dans le cas présent, nous arrivons à la même conclusion: le recours contestant le 

barème du concours (ainsi que la liste des personnes admises et non admises) a lait 

l'objet à plusieurs reprises d'informations dans la presse écrite à gros tirage en 

Andalousie (il s'avère que l'affaire a été largement diffusée dans les journaux Diario 16 

d'Andalousie, ABC de Séville, Jaén, El País, Huelva Información et Diario de Córdoba). L'objet 

du recours a été également examiné par le parlement d'Andalousie lors d'une session 

d'information (qui se tint le 24 novembre 1994). Au mois de juin 1994, le département 

de l'éducation et des sciences a adressé une communication aux professeurs par 

l ' intermédiaire du «Bureau sectoriel de l 'éducation» dans laquelle était expressément 

signalée l'existence de recours pendants devant le Tribunal supérieur de justice 

d'Andalousie. Ces données doivent être complétées par les caractéristiques subjectives 

communes à tous les requérants : tous ont le statut de fonctionnaires et dépendent de 

l 'administration a t t aquée ; leur é ta t de professeur les place dans une catégorie de 

population ayant un accès fréquent aux médias et, en particulier, à la presse écrite. 

Enfin, le nombre des personnes affectées par les recours est très élevé (4 091 professeurs 

ont participé au concours et 2014 ont été sélectionnés dans un cadre fonctionnel bien 

précis (les établissements d 'enseignement)) . Compte tenu de ce qui précède, nous 

arrivons clairement à la conclusion que les requérants avaient eu connaissance 

par voie extrajudiciaire des recours contentieux-administratifs jugés par la chambre 

contenticusc-administrative de Séville. En conséquence, leur non-participation à ces 

instances n'est pas imputable à un manquement de diligence de cet te dernière. Dès 

lors, il n'y a pas eu violation du droit à la protection judiciaire (article 24 § 1 de la 

Constitution espagnole). » 
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II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. La C o n s t i t u t i o n 

Article 24 

« 1. Toute personne a le droit d'obtenir une protection effective des juges et 

tribunaux pour l'exercice de ses droits et intérêts légitimes en étant en toute 

hypothèse en mesure de se défendre. 

2. De même, toute personne a le droit d'être entendue par un juge de droit commun 

déterminé préalablement par la loi, de se défendre et de se faire assister par un avocat, 

d 'être informée de toute accusation portée contre elle, d'avoir un procès public sans 

délai indu et dans le respect de toutes les garanties, d'utiliser les moyens de preuve 

pertinents pour sa défense, de ne pas s'incriminer elle-même, de ne pas s'avouer 

coupable et d'être présumée innocente. 

( . . . ) » 

B. La loi s u r la j u r i d i c t i o n c o n t e n t i e u s e - a d m i n i s t r a t i v e 

Article 64 § 1 

«La décision prise par l 'administration auteur de l'acte ou de la disposition at taquée 

de renvoyer le dossier administratif au tribunal sera notifiée immédiatement à toutes 

les personnes pour lesquelles le dossier en litige semble présenter un intérêt, et ces 

personnes seront citées à comparaître au procès dans un délai de neuf jours (...) » 

C. La j u r i s p r u d e n c e d u T r i b u n a l c o n s t i t u t i o n n e l 

24. D a n s p lus i eu r s a r r ê t s publ iés au J o u r n a l officiel de l 'E ta t , le 

T r i b u n a l cons t i t u t ionne l a fixé les con tou r s ju r id iques de sa 

j u r i s p r u d e n c e re la t ive au dé fau t de c i t a t ion pe r sonne l l e à c o m p a r a î t r e 

des t ierces pe r sonnes in té ressées pa r l 'objet d ' une p r o c é d u r e con t en t i euse -

admin i s t r a t i ve à laquel le elles n ' é t a i en t pas pa r t i e s (ar t icle 64 de la loi 

sur la jur idic t ion c o n t e n t i e u s e - a d m i n i s t r a t i v e ) . C e t t e j u r i s p r u d e n c e est 

exposée de m a n i è r e dé ta i l l ée dans l ' a r rê t du T r i b u n a l cons t i tu t ionne l du 

14 s e p t e m b r e 1999 r e n d u d a n s la p r é s e n t e affaire ( p a r a g r a p h e 23 ei-

dcssns) . 

D. La p a r t i c i p a t i o n à la p r o c é d u r e c o n t e n t i e u s e - a d m i n i s t r a t i v e 

d e s p e r s o n n e s i n t é r e s s é e s a u l i t i g e n o n c i t é e s à c o m p a r a î t r e 

D ' a p r è s la j u r i s p r u d e n c e c o n s t a n t e du T r i b u n a l cons t i t u t i onne l , tout 

individu ayant un in t é rê t l ég i t ime pe r sonne l à une p r o c é d u r e 

c o n t e n t i e u s e - a d m i n i s t r a t i v e , qui n ' a pas é té cité à c o m p a r a î t r e en 

p e r s o n n e et qui a eu conna i s sance de l 'affaire pa r voie ex t ra jud ic ia i r e , 
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peu t d e m a n d e r au t r i buna l à p a r t i c i p e r à la p r o c é d u r e en q u e s t i o n en 

v e r t u de l 'ar t ic le 24 § 1 de la C o n s t i t u t i o n . De tel les i n t e rven t ions se sont 

p rodu i t e s d a n s le cad re de c e r t a i n s recours e x a m i n é s pa r le T r i b u n a l 

s u p é r i e u r de j u s t i c e d 'Anda lous ie c o n t e s t a n t les c r i t è r e s d ' éva lua t ion 

r e t e n u s pa r l ' a d m i n i s t r a t i o n ( p a r a g r a p h e 15 c i -dessus) . 

E N D R O I T 

SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

25. La r e q u é r a n t e se p la in t de ne pas avoir eu accès à la p r o c é d u r e 

d e v a n t le T r i b u n a l s u p é r i e u r de j u s t i c e d 'Anda lous ie fau te d 'avoir é té 

ci tée à c o m p a r a î t r e à la p r o c é d u r e c o n f o r m é m e n t à l 'ar t icle 64 de la loi 

sur la j u r id i c t ion c o n t e n t i e u s e - a d m i n i s t r a t i v e , a lors m ê m e q u e l ' issue de 

ce t t e p r o c é d u r e lui a causé un pré jud ice indén iab le , à savoir la p e r t e de 

son poste d ' a g r é g é . Elle invoque l 'ar t ic le 6 § 1 de la Conven t ion . 

26. En ses d isposi t ions p e r t i n e n t e s , l 'ar t icle 6 § 1 prévoit ce qu i suit : 

«Toute personne a droit à ce que sa cause soit entendue ëquitablement (...) par un 

tribunal (...) qui décidera (...) des contestations sur ses droits et obligations de caractère 

civil (...)» 

A. A r g u m e n t a t i o n d e s p a r t i e s 

/. La requérante 

27. La r e q u é r a n t e soul igne qu 'e l le n 'a é té in formée des recours 

c o n t e s t a n t les m o d a l i t é s du concours q u ' e n 1995, lo rsque sa n o m i n a t i o n a 

é té a n n u l é e . De m ê m e , elle sou t i en t qu 'e l l e n ' a pas pr is conna i s sance des 

in fo rmat ions publ iées d a n s les j o u r n a u x c o n c e r n a n t le l i t ige. De tou t e 

façon, lorsqu 'e l le a é té mise a u c o u r a n t de l ' a r rê t du T r i b u n a l s u p é r i e u r 

de j u s t i ce , elle é t a i t dé jà pr ivée de son poste d ' a g r é g é , sans avoir pu ê t r e 

e n t e n d u e par le T r i b u n a l ni se d é f e n d r e d a n s la p r o c é d u r e qui a abou t i à la 

nul l i té du concours . Ne s a c h a n t ni le n u m é r o du recours ni celui de 

l ' ins tance en ques t ion , clic n 'a pas é té en m e s u r e de d e m a n d e r à y 

pa r t i c ipe r . Q u a n t à la j u r i s p r u d e n c e du T r i b u n a l cons t i t u t i onne l re la t ive 

au respect des dro i t s de la défense en m a t i è r e c o n t e n t i e u s e -

a d m i n i s t r a t i v e , la r e q u é r a n t e e s t i m e qu ' e l l e est co n t r a i r e à l 'ar t icle 6 § 1 

de la Conven t ion , d ' a u t a n t plus q u e l 'ar t ic le 64 de la loi sur la jur idic t ion 

c o n t e n t i e u s e - a d m i n i s t r a t i v e exige q u e la p r o c é d u r e soit notif iée à t o u t e 

p e r s o n n e i n t é r e s sée au li t ige afin qu 'e l le puisse c o m p a r a î t r e d e v a n t la 

j u r id i c t ion saisie du r ecours . Sur ce point , elle soul igne q u e le m i n i s t è r e 

public , d a n s ses obse rva t ions p r é s e n t é e s dans le c ad re du r ecour s 
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d'amparo, a conclu à la viola t ion de son dro i t d 'accès à un t r ibuna l . Elle 

cons idère q u e la posi t ion du T r i b u n a l cons t i t u t i onne l po r t e a t t e i n t e au 

pr inc ipe de sécur i t é j u r i d i q u e don t le respec t des règles de p rocédure 

cons t i tue un des pil iers. Elle e s t i m e q u ' e n aucun cas l ' in format ion pa r les 

m é d i a s ne saura i t se s u b s t i t u e r aux g a r a n t i e s de p r o c é d u r e ins t i tuées par 

la loi. 

28. La r e q u é r a n t e soul igne q u e le T r i b u n a l s u p é r i e u r de jus t i ce 

d 'Anda lous ie a d e m a n d é a u d é p a r t e m e n t de l ' éduca t ion et des sciences 

de c o m m u n i q u e r la liste des c a n d i d a t s au concours , de t r a n s m e t t r e le 

doss ier a d m i n i s t r a t i f et de m e t t r e en d e m e u r e les t iers in t é res sés afin 

qu ' i l s c o m p a r a i s s e n t à la p r o c é d u r e . Toutefo is , le d é p a r t e m e n t a déposé 

son m é m o i r e sans y d é s i g n e r les t ie rces p e r s o n n e s i n t é r e s sées connues 

pour qu 'e l les pu issen t ê t r e convoquées . La r e q u é r a n t e e s t ime que si 

l ' a d m i n i s t r a t i o n a n d a l o u s e avait r é p o n d u à la d e m a n d e d ' in fo rmat ion 

o r d o n n é e pa r le T r i b u n a l s u p é r i e u r d 'Anda lous ie , elle a u r a i t é té en 

m e s u r e de se dé fend re . C e t t e ob l iga t ion é ta i t d ' a u t a n t plus facile à 

e x é c u t e r q u e l ' a d m i n i s t r a t i o n conna issa i t tous les doss iers et adresses 

des p e r s o n n e s c o n c e r n é e s pa r le p rocès . En défini t ive, la r e q u é r a n t e 

cons idère que l ' a r rê t d u T r i b u n a l cons t i t u t i onne l a p o r t é a t t e i n t e à 

l 'ar t ic le 6 § 1 de la C o n v e n t i o n . 

2. Le Gouvernement 

29. Le G o u v e r n e m e n t observe que l'avis de concours pour les postes 

d ' a g r é g é s de lycée, la liste provisoire des pe r sonnes a d m i s e s à pa r t i c ipe r 

au concours , puis la liste défini t ive et, finalement, celle des cand ida t s 

ayan t réuss i le concours ont é té publ iés au J o u r n a l officiel de la 

C o m m u n a u t é a u t o n o m e d 'Anda lous ie . Ainsi , tous les ac tes a d m i n i s t r a 

tifs du concours ont é t é p o r t é s à la conna i s sance des i n t é r e s sé s pa r leur 

pub l ica t ion d a n s ce J o u r n a l officiel. Il soul igne q u e , i m m é d i a t e m e n t 

ap rè s la publ ica t ion en d é c e m b r e 1993 de l ' éva lua t ion de c h a q u e 

c a n d i d a t , plus de trois cen t s r ecour s ont é té p r é s e n t é s con t r e la pr ise en 

c o m p t e en t a n t q u ' é l é m e n t d ' éva lua t ion du cert i f icat d ' a p t i t u d e 

p é d a g o g i q u e et du coefficient app l iqué . Tous ces r ecour s on t fait l 'objet 

de publ ica t ions d a n s le J o u r n a l officiel de la province de Séville. Il e s t ime 

q u e la not i f icat ion pe r sonne l l e à t ou t e s les p e r s o n n e s in t é re s sées pa r 

l ' i n t roduc t ion de ces r ecour s a u r a i t exigé l 'envoi de p lus ieurs cen ta ines 

d ' ac tes de not i f icat ion. En o u t r e , u n e p o l é m i q u e c o n c e r n a n t le concours 

s 'est i n s t a u r é e au sujet du p r é t e n d u t r a i t e m e n t de faveur dont a u r a i e n t 

bénéficié ce r t a in s m e m b r e s du pa r t i pol i t ique au pouvoir en Anda lous ie , 

qu i n ' a u r a i e n t pas é t é r e t e n u s si le cert i f icat d ' a p t i t u d e pédagog ique 

n ' ava i t pas é t é pr is en c o m p t e d a n s l ' éva lua t ion des c a n d i d a t s . Des 

in s t ances telles que le m é d i a t e u r d 'Anda lous ie , le p a r l e m e n t rég iona l , les 

o rgan i sa t i ons syndicales , ont é té saisies de l 'affaire et les m é d i a s se sont 
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fait l 'écho de la p o l é m i q u e . Le G o u v e r n e m e n t fait pa r t de son c t o n n e m e n t 

d e v a n t l 'a f f i rmat ion de la r e q u é r a n t e selon laquel le elle n ' a u r a i t pr is 

conna i s sance de la p r o c é d u r e l i t igieuse que lors de l ' exécut ion du 

j u g e m e n t du T r i b u n a l s u p é r i e u r de j u s t i c e . 

30. Le G o u v e r n e m e n t fait obse rve r q u ' e n dro i t espagnol , o u t r e sa 

pub l ica t ion d a n s le J o u r n a l officiel, l ' i n t roduc t ion des recours 

c o n t e n t i e u x - a d m i n i s t r a t i f s à l ' encon t r e d ' ac tes de l ' a d m i n i s t r a t i o n doit 

ê t r e notif iée p e r s o n n e l l e m e n t aux a d m i n i s t r é s , p o u r a u t a n t q u e ces 

d e r n i e r s sont t i tu la i res d ' un droi t ou d ' un in t é rê t lég i t ime d a n s la 

p r o c é d u r e l i t ig ieuse, q u e leur i d e n t i t é est c o n n u e de l 'o rgane j ud i c i a i r e , 

e t qu ' i l s se t rouven t d a n s u n e s i t ua t ion ne leur p e r m e t t a n t pas de se 

d é f e n d r e . C o n c e r n a n t c e t t e d e r n i è r e condi t ion , le G o u v e r n e m e n t précise 

q u ' u n e p e r s o n n e ne peu t ê t r e cons idé rée c o m m e é t a n t d a n s u n e 

te l le s i tua t ion lorsqu 'e l le a eu conna i s sance de l 'affaire pa r voie 

ex t ra jud ic ia i r e et , qu 'e l le a omis pa r m a n q u e de d i l igence de c o m p a r a î t r e 

à la p r o c é d u r e . C 'es t là la j u r i s p r u d e n c e c o n s t a n t e en dro i t i n t e r n e é tab l ie 

n o t a m m e n t pa r de n o m b r e u x a r r ê t s du T r i b u n a l c o n s t i t u t i o n n e l . O r tel a 

é t é le cas en l 'espèce. C o m m e le soul igne le T r i b u n a l cons t i t u t i onne l d a n s 

son a r r ê t du 14 s e p t e m b r e 1999, les faits du li t ige d é m o n t r a i e n t 

c l a i r e m e n t q u e la r e q u é r a n t e avai t eu u n e conna i s sance ex t ra jud ic ia i re 

des recours c o n t e n t i e u x - a d m i n i s t r a t i f s p r é s e n t é s devan t le T r i b u n a l 

s u p é r i e u r de ju s t i ce d 'Anda lous ie . 

3 1 . Le G o u v e r n e m e n t ne peu t que faire pa r t de sa pe rp lex i t é devan t 

les déc l a r a t i ons de la r e q u é r a n t e , p rofesseur d 'h i s to i re et de g é o g r a p h i e , 

d ' a p r è s lesquel les «il y a des p e r s o n n e s qui ne l isent pas la p resse et ne 

sont pas obl igées de le faire ». Il ne veut pas d a v a n t a g e se l ivrer à u n e 

ana lyse d u mot i f invoqué par l ' i n té ressée selon l eque l elle a u r a i t « e u la 

chance de recevoir un e x e m p l a i r e du J o u r n a l officiel de la C o m m u n a u t é 

a u t o n o m e d 'Anda lous i e» d a t a n t du j o u r m ê m e de l ' annu l a t i on de sa 

n o m i n a t i o n en t a n t q u ' a g r é g é e . Le G o u v e r n e m e n t s ' é tonne que la 

r e q u é r a n t e n 'a i t pas eu ce t t e m ê m e « c h a n c e » de recevoir l 'un des 

J o u r n a u x officiels de la province de Séville pub l i an t l ' i n t roduc t ion des 

n o m b r e u x recours con t r e le concours , voire u n e in fo rma t ion syndicale , de 

lire une c o u p u r e de p resse ou, encore , de p r e n d r e conna i s sance des 

in fo rma t ions affichées d a n s son lycée. A cet éga rd , le G o u v e r n e m e n t 

soul igne q u e , du 1" ju i l l e t 1989 a u 30 j u i n 1994, la r e q u é r a n t e a é t é 

d i rec t r i ce du lycée où elle ense igna i t . O r , d ' ap rè s le G o u v e r n e m e n t , 

p r e s q u e les trois q u a r t s des p rofesseurs de ce lycée on t pa r t i c ipé au 

concours d 'accès aux pos tes d ' a g r é g é s . P a r a i l leurs , l ' i n t é ressée é t a i t 

l ' épouse de l 'avocat qui la r e p r é s e n t e au jou rd ' hu i devan t la C o u r , de 

so r te qu 'e l le ne p e u t sou ten i r qu ' e l l e ignora i t le dro i t appl icab le en 

m a t i è r e de conna i s sance d ' u n e p r o c é d u r e p a r voie ex t ra jud ic ia i r e . 

E n conclus ion, le G o u v e r n e m e n t e s t ime que la r e q u é r a n t e é ta i t 

p a r f a i t e m e n t in fo rmée des r ecour s d e v a n t le T r i b u n a l s u p é r i e u r de 
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jus t i ce d 'Anda lous ie . Si elle n ' a pas c o m p a r u à ce t t e p r o c é d u r e , cela n 'es t 

dû q u ' à son p r o p r e choix. Il conclut qu ' i l n 'y a pas eu a t t e i n t e à l 'ar t ic le 6 

§ 1 de la Conven t ion . 

B. A p p r é c i a t i o n d e la C o u r 

32. Selon la r e q u é r a n t e , le fait q u ' o n ne lui ait pas notif ié , en t a n t que 

p a r t i e i n t é r e s sée , l ' ex is tence de la p r o c é d u r e c o n t e n t i e u s e - a d m i n i s t r a t i v e 

devan t le T r i b u n a l s u p é r i e u r de ju s t i ce d 'Andalous ie re la t ive à la légal i té 

du concours d 'accès à l ' ag réga t ion l'a e m p ê c h é e de dé fendre sa cause e t , 

p a r t a n t , a p o r t é a t t e i n t e à son dro i t d 'accès à un t r i buna l . 

33. La C o u r e x a m i n e r a le gr ief sous l 'angle du dro i t d 'accès à un 

t r i buna l g a r a n t i p a r l 'ar t ic le 6 § 1 de la C o n v e n t i o n . 

34. La C o u r rappe l le q u e , d ' a p r è s sa j u r i s p r u d e n c e , l 'ar t icle 6 § 1 

« c o n s a c r e (...) le «d ro i t à un t r i b u n a l » , don t le dro i t d ' accès , à savoir le 

dro i t de saisir le t r i b u n a l en m a t i è r e civile, ne cons t i tue q u ' u n a s p e c t » 

( a r r ê t Golder c. Royaume-Uni d u 21 février 1975, sér ie A n" 18, p . 18, § 36). 

L'effectivité du dro i t d 'accès d e m a n d e q u ' u n individu jou i s se d 'une 

possibi l i té claire et conc rè t e de c o n t e s t e r un ac te c o n s t i t u a n t une 

ingé rence d a n s ses d ro i t s ( a r r ê t Bellet c. France du 4 d é c e m b r e 1995, 

sér ie A n° 333-B, p . 42, § 36) . En o u t r e , il ne vau t pas s e u l e m e n t p o u r u n e 

p r o c é d u r e déjà e n t a m é e ; peu t aussi l ' invoquer « q u i c o n q u e , e s t i m a n t 

i l légale u n e i ngé rence d a n s l 'exercice de l 'un de ses dro i t s (de c a r a c t è r e 

civil), se p la in t de n 'avoir pas eu l 'occasion de s o u m e t t r e parei l le 

c o n t e s t a t i o n à un t r i b u n a l r é p o n d a n t aux ex igences de l 'ar t icle 6 § 1 » 

( a r r ê t s Le Compte, Van Leuven et De Meyere c, Belgique du 23 j u i n 1981, 

sér ie A n° 43 , p . 20, § 44, et Les saints monastères c. Grèce du 9 d é c e m b r e 

1994, série A n" 301-A, pp . 36-37, § 80). 

35. En l 'espèce, la C o u r c o n s t a t e en subs t ance une d ivergence 

d 'op in ions e n t r e les p a r t i e s q u a n t à l ' i n t e r p r é t a t i o n de l 'ar t ic le 64 de la 

loi sur la j u r i d i c t i on c o n t e n t i e u s e - a d m i n i s t r a t i v e , lequel dispose que 

l ' i n t roduc t ion des r ecour s c o n t e n t i e u x - a d m i n i s t r a t i f s à l ' encon t re d 'ac tes 

de l ' a d m i n i s t r a t i o n doit ê t r e notif iée p e r s o n n e l l e m e n t aux individus pour 

lesquels le dossier en litige s emble p r é s e n t e r un i n t é r ê t , et q u e ceux-ci 

se ron t c i tés à c o m p a r a î t r e au procès . La r e q u é r a n t e sou t i en t q u e ce t t e 

d isposi t ion c o m m a n d a i t de m a n i è r e i m p é r a t i v e qu 'e l l e soit convoquée 

devan t le T r i b u n a l s u p é r i e u r de j u s t i c e . Selon le G o u v e r n e m e n t , 

la r e q u é r a n t e , pu isqu 'e l le a eu conna i s sance du litige pa r voie ex t r a 

judic ia i re , a u r a i t dû , c o n f o r m é m e n t à la j u r i s p r u d e n c e du T r i b u n a l 

cons t i t u t i onne l en la m a t i è r e , faire p reuve de di l igence et s ' ad re s se r a u 

T r i b u n a l s u p é r i e u r afin d ' i n t e rven i r d a n s la p r o c é d u r e en ques t ion . C e t t e 

d e r n i è r e i n t e r p r é t a t i o n est celle qui a é t é r e t e n u e p a r le T r i b u n a l 

cons t i t u t i onne l ( p a r a g r a p h e 23 c i -dessus) . 
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36. A cet éga rd , la C o u r rappe l le q u e c'est au p r e m i e r chef aux 

a u t o r i t é s na t iona le s et , n o t a m m e n t , aux cours et t r i b u n a u x , qu' i l 

i ncombe d ' i n t e r p r é t e r les règles de n a t u r e p rocédu ra l e te l les q u e les 

dé la is rég issan t le dépô t des d o c u m e n t s ou l ' i n t roduc t ion de r ecour s 

(voir, mutatis mu tandis, l ' a r rê t Tejedor García c. Espagne du 16 d é c e m b r e 

1997, Recueil des arrêts et décisions 1997-VIII, p . 2796, § 3 1). P a r a i l l eurs , la 

r é g l e m e n t a t i o n re la t ive aux formal i tés et aux déla is à obse rve r pour 

fo rmer un recours vise à a s s u r e r la bonne a d m i n i s t r a t i o n de la j u s t i ce et 

le r e spec t , en pa r t i cu l i e r , du pr inc ipe de la sécur i t é ju r id ique . Les 

in t é res sés doivent pouvoir s ' a t t e n d r e à ce que ces règles soient a p p l i q u é e s . 

37. Pa r c o n s é q u e n t la t âche de la C o u r consis te pour l 'essent ie l à d i re si, 

d a n s le cas p r é sen t , l ' i n t e rp r é t a t i on faite p a r le T r i b u n a l cons t i t u t i onne l de 

l 'ar t icle 64 de la loi su r la j u r id i c t ion c o n t e n t i e u s e - a d m i n i s t r a t i v e est de 

n a t u r e à p o r t e r a t t e i n t e à la subs t ance m ê m e du droi t d 'accès à un 

t r i buna l de la r e q u é r a n t e tel que g a r a n t i p a r l 'ar t icle 6 § 1. 

38. La C o u r observe q u e , d ' a p r è s la j u r i s p r u d e n c e c o n s t a n t e du 

T r i b u n a l cons t i t u t i onne l , t rois c r i t è r e s et condi t ions sont exigés p o u r q u e 

le défau t de c i t a t ion à c o m p a r a î t r e soit cons t i tu t i f en m a t i è r e c o n t e n t i e u s e -

a d m i n i s t r a t i v e d ' une violat ion du dro i t d 'accès à un t r ibuna l e t , p a r t a n t , 

pour que le T r i b u n a l accueil le ['amparo c o n s t i t u t i o n n e l . En p r e m i e r lieu, 

l ' in té ressé doit ê t r e t i t u l a i r e d ' un dro i t ou d 'un i n t é r ê t l ég i t ime d a n s la 

p r o c é d u r e l i t i g i euse ; d e u x i è m e m e n t , son iden t i t é doit ê t r e c o n n u e de 

l 'o rgane j u d i c i a i r e ; en d e r n i e r lieu, l ' in té ressé doit avoir é té v ic t ime d ' u n e 

a t t e i n t e subs t an t i e l l e à ses dro i t s de la défense (indefensión material). 

39. En l ' occur rence , la C o u r no te q u e la r e q u é r a n t e rempl i s sa i t sans 

c o n t e s t e les d e u x p r e m i e r s c r i t è r e s . Q u a n t au t r o i s i ème , le T r i b u n a l 

cons t i t u t i onne l , fa isant app l i ca t ion au cas d 'espèce de sa j u r i s p r u d e n c e 

c o n s t a n t e en la m a t i è r e , a re je té Vamparo, e s t i m a n t q u e , c o m p t e t e n u des 

c i r cons tances de l 'affaire e t , n o t a m m e n t , de sa c o u v e r t u r e m é d i a t i q u e et 

des no tes i n t e r n e s ad re s sées p a r l ' a d m i n i s t r a t i o n aux o rgan i sa t ions 

syndicales d ' e n s e i g n a n t s sur les r ecour s jud ic i a i r e s i n t rodu i t s , il é ta i t 

r a i sonnab le de p r é s u m e r que la rec[uérante avait eu conna i s sance de 

l 'affaire p a r voie ex t ra jud ic ia i re et n 'ava i t pas pa r t i c ipé à la p r o c é d u r e 

par m a n q u e de d i l igence . En o u t r e , la h a u t e j u r id i c t ion faisait r é fé rence 

au n o m b r e t r è s élevé de p e r s o n n e s conce rnées p a r les r ecours . En 

c o n s é q u e n c e , l ' absence de c i t a t ion à c o m p a r a î t r e n ' enf re igna i t pas 

l 'ar t ic le 24 de la C o n s t i t u t i o n (droi t à un procès équ i t ab l e ) . 

40 . La C o u r rappe l le q u e le «d ro i t d ' ac t ion ou de recours doit s ' exercer 

à p a r t i r du m o m e n t où les in té ressés p e u v e n t e f fec t ivement c o n n a î t r e les 

décisions jud ic i a i r e s qui l eur i m p o s e n t u n e c h a r g e ou p o u r r a i e n t p o r t e r 

a t t e i n t e à leurs dro i t s ou i n t é r ê t s l ég i t imes» ( a r r ê t Miragall Escola.no et 

autres c. Espagne, n"s 38366/97, 38688/97 , 40777/98 , 40843/98 , 41015/98 , 

41400/98 , 41446/98 , 41484/98 , 41487/98 et 41509/98 , § 37, C E D H 2000-1). 

En l 'espèce, la C o u r observe que la plus h a u t e j u r id i c t ion e spagno le , ap r è s 

http://Escola.no
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avoir p rocédé à un e x a m e n m i n u t i e u x des é l é m e n t s de l 'affaire, a dédu i t 

de m a n i è r e r a i sonnée et mot ivée q u e la r e q u é r a n t e avai t eu conna i s sance 

de la p r o c é d u r e l i t igieuse p a r voie ex t ra jud ic ia i re , de sor te q u e si elle 

n 'ava i t pas c o m p a r u d e v a n t le T r i b u n a l s u p é r i e u r de j u s t i c e , c ' é ta i t e n 

ra ison d 'un m a n q u e de di l igence qui lui é ta i t i m p u t a b l e . En d ' a u t r e s 

t e r m e s , la h a u t e j u r id i c t ion a e s t imé q u e si la r e q u é r a n t e avai t fait 

p reuve de di l igence , elle a u r a i t pu pa r t i c ipe r à la p r o c é d u r e l i t igieuse. 

Sur ce poin t , la C o u r c o n s t a t e d 'a i l l eurs que des t i e r s in té ressés à des 

recours p r é s e n t é s con t r e le concours et non ci tés p e r s o n n e l l e m e n t à 

c o m p a r a î t r e , qui ava ien t é té informés pa r voie ex t ra jud ic ia i re des 

r ecour s devan t le T r i b u n a l s u p é r i e u r de j u s t i c e , on t fait u sage de la 

possibi l i té de d e m a n d e r à pa r t i c ipe r à la p r o c é d u r e , d e m a n d e qui a é té 

accep tée p a r le T r i b u n a l s u p é r i e u r ( p a r a g r a p h e 15 c i -dessus) . 

4 1 . La C o u r relève q u e , pour r e j e t e r la d e m a n d e d'amparo de la 

r e q u é r a n t e , le T r i b u n a l cons t i t u t ionne l s 'est appuyé su r sa j u r i s p r u d e n c e 

c o n s t a n t e c o n c e r n a n t les condi t ions à r e m p l i r p o u r q u e le défaut de 

c i ta t ion à c o m p a r a î t r e soit cons t i tu t i f en m a t i è r e c o n t e n t i e u s e -

a d m i n i s t r a t i v e d ' une viola t ion du droi t d 'accès à un t r i b u n a l . Publ iée e t 

accessible , ce t t e j u r i s p r u d e n c e complé t a i t le libellé de l 'ar t icle 64 de la loi 

sur la jur idic t ion c o n t e n t i e u s e - a d m i n i s t r a t i v e ( p a r a g r a p h e s 22 et 23 ci-

dessus ) . C e t t e j u r i sp rudence é ta i t assez précise p o u r p e r m e t t r e à la 

r e q u é r a n t e , en s ' e n t o u r a n t au besoin de conseils éc la i rés , d e r ég le r sa 

condu i t e en la m a t i è r e . A cet égard , la C o u r peu t c o m p r e n d r e l ' approche 

p r a g m a t i q u e suivie p a r le T r i b u n a l cons t i t u t i onne l q u a n t à la not if icat ion 

d ' ac tes de p r o c é d u r e lo r sque , c o m m e en l 'espèce, u n e ju r id ic t ion se voit 

conf ron tée à de mul t ip l e s r ecours p o r t a n t sur une m ê m e p rocédure 

a d m i n i s t r a t i v e et t o u c h a n t un n o m b r e t rès élevé de p e r s o n n e s . 

42 . En défini t ive, la C o u r e s t ime q u ' u n e tel le i n t e r p r é t a t i o n de la loi 

i n t e r n e n ' a p p a r a î t pas c o m m e a r b i t r a i r e ou de n a t u r e à affecter d a n s sa 

subs t ance m ê m e le dro i t d 'accès à un t r i buna l de la r e q u é r a n t e . 

43 . P a r t a n t , il n 'y a pas eu viola t ion de l 'ar t icle 6 § 1 de la Conven t ion . 

DU, pa r cinq voix con t r e d e u x , qu ' i l n 'y a pas eu viola t ion de l 'ar t icle 6 

§ 1 de la Conven t i on . 

Fai t en français , puis c o m m u n i q u é p a r écri t le 15 oc tobre 2002, en 

appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

PAR CES M O T I F S , LA C O U R 

Michae l O ' B O Y I . E 

Greff ier 

M a t t i PELLONPÄÄ 

P ré s iden t 
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M.P. 

M . O ' B . 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l ' exposé de l 'opinion d i s s iden te de 

M. Casadeva l l , à laquel le déc la re se ra l l ier M"" S t râzn ickâ . 
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O P I N I O N D I S S I D E N T E D E M. LE J U G E CASADEVALL, 

À L A Q U E L L E D É C L A R E SE RALLIER 

M m e LA J U G E S T R Â Z N I C K Â 

1. J e n 'a i pas voté avec la ma jo r i t é . A m o n avis, l 'ar t ic le 6 § 1 de la 

C o n v e n t i o n a é té enfre in t d a n s c e t t e affaire. 

2. P o u r a r r iver à son cons ta t de non-viola t ion, la C o u r a suivi 

l ' a r g u m e n t a t i o n du G o u v e r n e m e n t fondée sur l ' i n t e rp r é t a t i on 

j u r i s p r u d e n t i e l l e de l 'ar t icle 64 de la loi sur la ju r id ic t ion c o n t e n t i e u s e -

a d m i n i s t r a t i v e du T r i b u n a l cons t i t u t i onne l espagnol . D ' a p r è s ce t t e h a u t e 

j u r id i c t i on , il « é t a i t r a i sonnab le de p r é s u m e r q u e la r e q u é r a n t e avai t eu 

conna i s sance de l 'affaire p a r voie ex t ra jud ic ia i re et n 'ava i t pas pa r t i c ipé à 

la p r o c é d u r e p a r m a n q u e de d i l igence ». Elle faisait aussi r é fé rence au 

n o m b r e t rès élevé de p e r s o n n e s conce rnées p a r les r e c o u r s 1 . 

3. J e ne peux pas p a r t a g e r une tel le app réc i a t i on . Les règles de 

p r o c é d u r e sont de jus cogens; elles re lèvent de l 'o rdre publ ic et les 

jus t i c i ab les doivent pouvoir s ' a t t e n d r e à ce q u e ces règles soient 

r e spec t ée s et app l iquées . En l 'espèce, l 'ar t ic le 64 de la loi su r la 

j u r id i c t ion c o n t e n t i e u s e - a d m i n i s t r a t i v e n 'es t pas a m b i g u ë , il est clair et 

précis et n ' a nul besoin — à m o n avis - , d ' i n t e r p r é t a t i o n : « La décision (...) 

s e r a notif iée i m m é d i a t e m e n t à t ou t e s les p e r s o n n e s pour lesquel les le 

doss ier en litige s emble p r é s e n t e r u n i n t é r ê t , et ces p e r s o n n e s se ron t 

c i tées à c o m p a r a î t r e au procès d a n s un délai de neuf j o u r s (...) ». En tout 

é t a t de cause , p u i s q u e la ques t i on relève du p r inc ipe de la sécur i té 

j u r i d i q u e , il ne s 'agit pas d 'un s imple p r o b l è m e d ' i n t e r p r é t a t i o n de la 

légal i té o rd ina i r e , mais de l ' i n t e r p r é t a t i o n d é r a i s o n n a b l e d ' une exigence 

de p r o c é d u r e qu i a e m p ê c h é la r e q u é r a n t e d ' e x e r c e r son droi t d 'accès à u n 

t r i buna l et de dé f end re ses d ro i t s légi t imes" . 

4. J e vois ma l c o m m e n t l 'on peu t i m p u t e r u n e q u e l c o n q u e négl igence 

au jus t i c i ab le (qui n ' a pas reçu la not i f icat ion d ' une décision c o n c e r n a n t 

d i r e c t e m e n t ses i n t é r ê t s et qu i n ' a pas é té cité à c o m p a r a î t r e au procès) en 

i g n o r a n t en m ê m e t e m p s la nég l igence des a u t o r i t é s j ud i c i a i r e s et 

a d m i n i s t r a t i v e s . En l 'espèce, le T r i b u n a l s u p é r i e u r d 'Anda lous ie a 

d e m a n d é au d é p a r t e m e n t d e l ' éduca t ion et des sciences de c o m m u n i q u e r 

la liste des cand ida t s au concours , de t r a n s m e t t r e le doss ier a d m i n i s t r a t i f 

et de m e t t r e en d e m e u r e les t i e r s i n t é r e s sé s afin qu ' i l s c o m p a r a i s s e n t à la 

procédure* . Le d é p a r t e m e n t n ' a pas déposé la liste des t ie rces pe r sonnes , 

le T r i b u n a l ne s 'est point i n q u i é t é d ' un tel m a n q u e m e n t et les in t é res sés 

1. Paragraphes 39 et 40 de l 'arrêt. 

2. Voir Miragall Escolano et autres c. Espagne, a" 38366/97, 38688/97, 40777/98, 40843/98, 

41015/98,41400/98, 41446/98, 41484/98, 41487/98 et 41509/98, § 37, CEDH 2000-1. 
3. Paragraphe 14 de l 'arrêt. 
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n 'on t pas é t é convoqués . L ' a r g u m e n t du G o u v e r n e m e n t fondé sur le fait 

q u e la not i f icat ion pe r sonne l l e à t o u t e s les p e r s o n n e s i n t é r e s sées au ra i t 

exigé l 'envoi de p lus i eu r s c e n t a i n e s d ' ac tes de not i f ica t ion ' ne m e p a r a î t 

pas p e r t i n e n t . S 'ag issant du r e c o u v r e m e n t d ' i m p ô t s ou de sanc t ions en la 

m a t i è r e , l ' a d m i n i s t r a t i o n n ' a a u c u n e difficulté à envoyer des mil l iers , 

voire des d iza ines de mil l iers , d ' ac tes de not if icat ion aux fins d e 

r e c o u v r e m e n t . P r é t e n d r e q u e des in fo rma t ions é m a n a n t de la p resse 

écr i te va lent conna i s sance p a r voie ex t ra jud ic ia i re et qu 'e l les p e u v e n t 

d i spense r du r e spec t d ' u n e règle de p r o c é d u r e qu i re lève de l 'o rdre 

public , tel le q u e la convocat ion à un procès en t an t q u e p a r t i e i n t é r e s s é e , 

ne me semble pas accep tab l e . 

5. Les jus t i c i ab les sont censés conna î t r e et r e s p e c t e r les règles de 

p r o c é d u r e et il en va de m ê m e pour les cours et t r i b u n a u x . Lorsque ce la 

conce rne des déla is p o u r ag i r ou des déla is pour p r é s e n t e r un r ecour s , 

l ' admin i s t r a t i on de la j u s t i c e app l ique les règles de p r o c é d u r e p révues 

d a n s les t ex t e s sans a u c u n e souplesse . La r i g u e u r exigée p a r le p r inc ipe 

de la sécur i t é j u r i d i q u e doi t ê t r e s t r i c t e m e n t imposée et r e spec t ée d a n s 

les deux s e n s 2 . 

6. E n l 'espèce, d a n s le cad re d e l ' e x a m e n du r ecour s cVamparo pa r la 

h a u t e j u r i d i c t i on e spagno le , le m i n i s t è r e publ ic a e x p r i m é sa posi t ion et a 

accueill i p a r t i e l l e m e n t le r ecour s de la r e q u é r a n t e en r e t e n a n t une 

violat ion de l 'ar t icle 24 de la C o n s t i t u t i o n . A ce t t e occasion, il a r appe lé 

la j u r i s p r u d e n c e p r é c é d e n t e é tabl ie p a r le T r i b u n a l cons t i t u t i onne l , 

à savoir q u e « s e u l e u n e p reuve établissant q u e la r e q u é r a n t e a eu 

conna i s sance du p rocès» p o u r r a i t p e r m e t t r e le rejet du r e c o u r s 3 . Au-de là 

des p r é t e n d u e s in fo rmat ions ayan t p a r u d a n s la p resse écr i te , a u c u n e 

p reuve n ' é tab l i t que la r e q u é r a n t e avai t eu conna i s sance d ' un procès qui 

m e t t a i t en pér i l ses i n t é r ê t s l ég i t imes et qu i lui a en fin de c o m p t e fait 

p e r d r e sa cha i re de p rofesseur a g r é g é e sans pouvoir dé f end re sa cause . 

1. Paragraphe 29 de l 'arrêt. 
2. Voir les arrêts Miragall Escolano et autres (précité), Tejedor Garcia c. Espagne, 16 décembre 
1997, Recueil des arrêts et décisions 1997-VIII, Brualla Gómez de la Torre c. Espagne, 19 décembre 
1997, Recueil 1997-VIII, et Edificaciones March Gallego SA. c. Espagne, 19 février 1998, Recueil 
1998-1, tous concernant des délais pour agir ou des délais pour la présentation de recours. 
3. Paragraphes 20 et 23 de l 'arrêt. 
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SUMMARY1 

Failure to effect personal service on a third party interested in the 
proceedings 

Article 6 § 1 

Access to a court - Administrative proceedings - Failure to effect personal service on a third 
parly interested in the proceedings - Constructive notice of proceedings - Settled, accessible 
case-law supplementing the wording of the statute - Pragmatic approach when a court is 
confronted with a large number oj applications in the same set of proceedings 

* 
* * 

The applicant, a history and geography teacher, was appointed to a senior teaching 
post at secondary-school level after successfully taking part in a competition held 
to fill 2,014 vacancies. Hundreds of unsuccessful candidates issued proceedings 
seeking the annulment of the competition. Notice of each application was 
published in the provincial official gazette. The national and regional press 
carried reports on the proceedings. The matter was referred to the regional 
ombudsman who expressed his views. The teachers' unions took a stand and the 
dispute was the subject of debate in the Andalusian parliament. Following the 
proceedings, the competition was annulled and the Andalusia Higher Court of 
Justice directed the examiners to re-mark the test papers using different criteria. 
The applicant did not attain the required level when the papers were remarked 
and her appointment to the senior teaching post was annulled by administrative 
order. She lodged an amparo appeal against both that order and the judgment of 
the Higher Court of Justice. She relied on section 64 of the Administrative Courts 
Act, which contains a requirement for third parties with an interest in judicial 
review proceedings to be personally served with a summons to appear. The 
applicant submitted that the Higher Court ofjustice hearing the applications for 
the annulment of the competition that had led to her appointment should have 
informed her of the applications and summoned her to appear. The 
Constitutional Court dismissed her appeal. It referred to the three criteria 
established in its case-law in cases in which interested third parties had not been 
personally served with summonses requiring their appearance injudicial review 
proceedings. Although the applicant satisfied the first two criteria used to 
determine whether a failure to serve a summons constituted a violation of the 
Constitution, she did not satisfy the third, which required the person concerned 
to have been a victim of a material impairment of his or her defence rights. In 
that connection, the Constitutional Court noted that information on the judicial 

1. This summary by the Registry does not bind the Court . 
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review proceedings had been widely available from the press and other sources and 
that the proceedings had had a substantial impact on teachers and in trade-union 
circles. The applicant had thus had constructive notice of the judicial review 
proceedings and her failure to take part in them was, therefore, not attributable 
to a lack of diligence on the part of the court concerned. It followed that the failure 
to serve her personally with a summons to appear had not infringed her 
constitutional right to the protection of the courts. 

Held 
Article 6 § 1: The reasoning of the Constitutional Court 's decision showed that, 
after detailed consideration of the facts of the case, it had found in a reasoned 
decision that, in view of the circumstances of the case - in particular, the media 
coverage and the fact that internal memoranda had been sent by the authority to 
teachers unions concerning the applications for judicial review - the applicant had 
had constructive notice of the relevant proceedings, so that her failure to appear 
before the Higher Court ofjustice was attributable to her own lack of diligence. In 
sum, had the applicant acted diligently, she would have been able to take part in 
the proceedings. The Court observed that other interested third parties who had 
constructive notice of the applications for judicial review pending in the Higher 
Court of jus t ice , but had not been served with a summons personally, had 
successfully applied to that court for leave to take part in the proceedings. In 
dismissing the applicant's application for amparo relief, the Constitutional Court 
had relied on its settled case-law concerning the conditions that had to be 
satisfied in order for a failure to issue a summons injudicial review proceedings 
to constitute a violation of the right of access to a court. That case-law had been 
reported and was accessible, and it supplemented the wording of section 64 of the 
Administrative Courts Act. It was sufficiently precise to enable the applicant, if 
necessary with the benefit of skilled advice, to determine what steps she should 
have taken. The Court could understand the Constitutional Court 's pragmatic 
approach to the c)uestion of the service of procedural documents when, as in the 
instant case, a court found itself confronted with a large number of applications in 
the same set of proceedings affecting a great many people. Ultimately, the 
interpretation of the domestic law did not appear to have been arbitrary or liable 
to undermine the very essence of the applicant's right of access to a court. 
Conclusion: no violation (live votes to two). 
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In the c a s e o f C a ñ e t e d e G o ñ i v. S p a i n , 

T h e E u r o p e a n C o u r t of H u m a n R i g h t s ( F o u r t h Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 

M r M. ¥\:LLON\'AA, President, 

M r A. PAS TOR R I D R U E J O , 

M r s E. PALM, 

M r s V. STRÁZMCKÁ, 

M r M. FISCHBACH, 

M r J . CASADEVALL, 

Mr S. PAVLOVSCIIIjWgK'.f, 

a n d M r M. O ' B O Y L E , Section Registrar, 

H a v i n g de l i be r a t ed in p r iva te on 25 J u n e and 24 S e p t e m b e r 2002, 

Del ivers the following j u d g m e n t which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in an appl ica t ion (no . 55782/00) aga ins t the 

K i n g d o m of Spain lodged wi th t he C o u r t u n d e r Art ic le 34 of t he Con

vent ion for t he P ro t ec t i on of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s 

("the C o n v e n t i o n " ) by a Span i sh na t i ona l , Airs M a r i a Del C a r m e n C a ñ e t e 

de Goñi (" the app l i can t " ) on 4 F e b r u a r y 2000. 

2. T h e app l ican t a l leged t h a t she had been den ied a fair tr ial in 

a d m i n i s t r a t i v e p roceed ings in t he Anda lus i a H i g h e r C o u r t of J u s t i c e , as a 

decision tha t had unden iab ly caused he r d a m a g e — n a m e l y the loss of her 

senior t e a c h i n g post - had been h a n d e d down wi thou t her being 

s u m m o n e d to give evidence as a n i n t e r e s t e d par ty . She rel ied on Art icle 6 

§ 1 of t he Conven t i on . 

3 . T h e appl ica t ion was a l loca ted to t he F o u r t h Sect ion of t h e C o u r t 

(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n t h a t Sect ion , t h e C h a m b e r 

tha t would cons ider t he case (Art icle 27 § 1 of t he Conven t i on ) was 

cons t i t u t ed as provided in Rule 26 § 1. 

4. O n 1 N o v e m b e r 2001 t h e C o u r t c h a n g e d the compos i t ion of its 

Sect ions (Rule 25 § 1). T h i s case was ass igned to the newly composed 

F o u r t h Sect ion (Rule 52 § 1). 

5. By a decision of 15 J a n u a r y 2002, the C h a m b e r dec la red t he 

app l ica t ion admiss ib le . 

6. T h e app l i can t a n d the G o v e r n m e n t each filed w r i t t e n observa t ions 

on the m e r i t s (Rule 59 § 1). 

7. A h e a r i n g took place in public in the H u m a n R i g h t s Bui lding, 

S t r a s b o u r g , on 25 J u n e 2002 (Rule 59 § 2). 
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T h e r e a p p e a r e d before t h e C o u r t : 

(a) for the Government 

M r J . BoRREGO B O R R E G O , H e a d of t he Legal D e p a r t m e n t 

for H u m a n Righ t s , Min i s t ry of J u s t i c e , Agent; 

(b) for the applicant 

M r A . DE LA PLAZA Z E N N K I , Lawyer , Counsel. 

T h e C o u r t h e a r d add res se s by t he above -men t ioned r e p r e s e n t a t i v e s . 

8. T h e appl ican t was born in 1950 and lives at J e r e z de la F r o n t e r a (in 

the province of Cad i z ) . 

She t e aches his tory a n d g e o g r a p h y at secondary-school level. F rom 

1 Ju ly 1989 to 30 J u n e 1994 she was the head t e a c h e r of a secondary 

school in J e r e z de la F r o n t e r a w h e r e she t a u g h t . 

9. T h e A u t o n o m o u s C o m m u n i t y of Anda lus i a gave not ice t h r o u g h an 

a d v e r t i s e m e n t in t he Official G a z e t t e of 31 D e c e m b e r 1991 of an i n t e rna l 

compe t i t i on to fill 2,014 senior t e a c h i n g posts at secondary-school level. 

O n 16 F e b r u a r y 1993 the D e p a r t m e n t of E d u c a t i o n a n d Science of t h e 

A u t o n o m o u s C o m m u n i t y of Anda lus i a (" the D e p a r t m e n t " ) publ ished 

a provisional list of the c a n d i d a t e s whose app l ica t ions to t ake pa r t in 

the c o m p e t i t i o n had b e e n accep ted . T h e final list compr i s ed 4,901 

c a n d i d a t e s , inc luding the app l i can t , and was pub l i shed on 27 M a r c h 1993. 

10. O n 9 D e c e m b e r 1993 the D e p a r t m e n t pub l i shed the c a n d i d a t e s ' 

a s s e s s m e n t s a n d the n u m b e r of m a r k s a w a r d e d to each u n d e r t he chosen 

select ion c r i t e r ia , in o rde r to allow any c o m p l a i n t s to be lodged. 

11. By an o r d e r of 7 F e b r u a r y 1994, it pub l i shed a final list of t he 

c a n d i d a t e s , inc lud ing the app l i can t , who had passed the e x a m i n a t i o n . 

12. In J a n u a r y 1994 m o r e t h a n 300 c a n d i d a t e s issued p roceed ings in 

t h e A d m i n i s t r a t i v e Division of t h e A n d a l u s i a H i g h e r C o u r t of J u s t i c e 

c o m p l a i n i n g about the m a n n e r in which the c o m p e t i t i o n had been 

o rgan i s ed and , in pa r t i cu l a r , of t he use of, and w e i g h t i n g given to, 

t e a c h e r - t r a i n i n g d ip lomas in the a s s e s s m e n t process , which they 

m a i n t a i n e d was d i sc r imina to ry . Not ice of each individual app l ica t ion was 

pub l i shed in t he Official G a z e t t e of the province of Seville. T h e na t iona l 

a n d reg iona l p ress ca r r i ed r e p o r t s t h a t a la rge n u m b e r of legal ac t ions h a d 

been b r o u g h t compla in ing abou t the o rgan i sa t i on and r e su l t s of the 

c o m p e t i t i o n and t h a t senior officials in the A n d a l u s i a n g o v e r n m e n t or 

T H E F A C T S 

I. T H F C I R C U M S T A N C E S O F T H E CASE 
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m e m b e r s of the i r famil ies had passed the e x a m i n a t i o n as a resu l t of the 

significant we igh t i ng given to one of t he a s s e s s m e n t c r i t e r ia . T h e d i spu te 

was re fe r red to t he O m b u d s m a n (defensor del pueblo) for Anda lus i a , who 

s t rongly cri t icised the w e i g h t i n g sys tem a n d advised the A n d a l u s i a n 

g o v e r n m e n t to a n n u l t he compe t i t i on . T h e t eache r s un ions took a s t and 

on the m a t t e r , which was also d e b a t e d in t he A n d a l u s i a n p a r l i a m e n t . 

13. By a decis ion of t h e D e p a r t m e n t d a t e d 15 M a r c h 1994 the 

appl icant was a p p o i n t e d to the g r a d e of senior h is tory a n d geography 

secondary-school t e a c h e r . 

14. In t he jud ic ia l review proceed ings tha t had been b r o u g h t by a large 

n u m b e r of c a n d i d a t e s , t h e A n d a l u s i a H i g h e r C o u r t of J u s t i c e o r d e r e d the 

D e p a r t m e n t to furnish a list of the c a n d i d a t e s in the c o m p e t i t i o n , to 

p roduce the a d m i n i s t r a t i v e file and to serve not ice on i n t e r e s t e d th i rd 

par t i es to a t t e n d the h e a r i n g . T h e D e p a r t m e n t lodged w r i t t e n p lead ings , 

but w i thou t ident i fy ing the i n t e r e s t e d th i rd pa r t i e s who ough t to be 

s u m m o n e d . At t he end of the p roceed ings , in a j u d g m e n t of 31 M a r c h 

1995, t h e H i g h e r C o u r t of J u s t i c e annu l l ed the c o m p e t i t i o n for his tory 

and g e o g r a p h y t e a c h e r s a n d d i r ec ted t he e x a m i n e r s to r e - m a r k the 

e x a m i n a t i o n p a p e r s w i thou t apply ing the d i spu t ed we igh t ing . 

15. In o t h e r jud ic ia l review proceed ings tha t had been b r o u g h t in the 

Anda lus i a H i g h e r C o u r t of J u s t i c e on the s a m e g r o u n d s , i n t e r e s t e d th i rd 

pa r t i e s , who had not been personal ly served with s u m m o n s e s to ap p ea r , 

m a d e an appl ica t ion u n d e r Art ic le 24 of t he C o n s t i t u t i o n for leave to 

i n t e rvene a f te r l e a r n i n g about the p roceed ings from o t h e r sources . T h e 

H i g h e r C o u r t of J u s t i c e ag reed to the i r pa r t i c ipa t ion in t he p roceed ings . 

16. O n the r e a s s e s s m e n t of t he c a n d i d a t e s u n d e r the p r o c e d u r e laid 

down by the H i g h e r C o u r t of J u s t i c e , t he appl ican t did not a t t a i n the 

r equ i s i t e level a n d failed t he e x a m i n a t i o n . T h e D e p a r t m e n t issued a n 

o r d e r on 31 A u g u s t 1995, which was publ i shed on 9 S e p t e m b e r 1995 in 

t he Official G a z e t t e of t he A u t o n o m o u s C o m m u n i t y of Anda lus ia , 

a n n u l l i n g he r a p p o i n t m e n t to t he senior t e a c h i n g post . 

17. T h e app l ican t lodged a n amparo appea l wi th t he C o n s t i t u t i o n a l 

Cour t u n d e r Art ic le 24 of t he C o n s t i t u t i o n ( r ight to a fair hea r ing ) 

aga ins t the H i g h e r C o u r t of J u s t i c e ' s j u d g m e n t of 31 M a r c h 1995 and the 

D e p a r t m e n t ' s o r d e r of 31 Augus t 1995. She said in her appea l t h a t she had 

l ea rn t of t he not ice in t he 9 S e p t e m b e r 1995 issue of t he Official G a z e t t e 

of t he A u t o n o m o u s C o m m u n i t y of A n d a l u s i a by acc iden t a n d compla ined 

in subs t ance t h a t t he process w h e r e b y her a p p o i n t m e n t to t he senior 

t e a c h i n g post had been annu l l ed was unfai r , as she h a d not been 

s u m m o n e d to a p p e a r before the A n d a l u s i a H i g h e r C o u r t of J u s t i c e as a n 

i n t e r e s t ed p a r t y to the d i spu t e . In tha t connec t ion , she a r g u e d , inter alia, 

t h a t t he H i g h e r C o u r t of J u s t i c e had b e e n u n d e r a d u t y u n d e r sect ion 64 of 

the A d m i n i s t r a t i v e C o u r t s Act to inform her of t he cour t p roceed ings and 
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to s u m m o n he r to a p p e a r . She also sought a s tay of execu t ion of the 

Anda lus i a H i g h e r C o u r t of J u s t i c e ' s j u d g m e n t . 

18. In a decis ion of 5 F e b r u a r y 1996 the C o n s t i t u t i o n a l C o u r t dec l a red 

her amparo appea l admiss ib le . 

19. O n 26 F e b r u a r y 1996 the C o n s t i t u t i o n a l C o u r t g r a n t e d the 

app l ican t a s tay of execu t ion ; it d i s cha rged tha t o r d e r on 27 May 1996. 

20. S t a t e C o u n s e l lodged w r i t t e n p lead ings wi th t he C o n s t i t u t i o n a l 

C o u r t on 30 May 1996 c o n c e r n i n g t h e amparo appea l . H e a r g u e d t h a t t he 

appea l should be al lowed in p a r t , as t h e r e had b e e n a violat ion of Art ic le 24 

of the C o n s t i t u t i o n for the following r easons : 

"... In order to examine this appeal, it is necessary to recapitulate the criteria and 

conditions laid down in the case-law of the Constitutional Court establishing that a 

failure to serve a summons personally will violate the right to the effective protection 

of the courts. 

In that connection, the notion of ' legi t imate interest ' has a special meaning for the 

purposes of Article 24 § 1 (of the Constitution), as it determines who has a legitimate 

right to take part in court proceedings, that is to say standing as an interested party to 

bring an appeal. 

' the Constitutional Court has Ircquentlv stated that the notion of ' legitimate interest 

... is defined as an advantage or any legal benefit arising out of the remedy sought' 

(judgment no. 60/1982). In the present case, it will be seen that the appellant had a 

legitimate interest in the application before the Andalusia Higher Court of Justice, as 

she was liable to be affected by the judgment, which resulted in a new list of selected 

candidates being drawn up and, consequently, the loss of her newly obtained status as a 

senior secondary-school teacher. From that standpoint, therefore, it was vital for the 

summons to be served on her personally and directly in the proceedings. 

3. Secondly, ... since the appellant was identifiable, it is necessary to determine 

whether she could have been served personally. In that connection, it will be observed 

from the pleadings lodged with the Higher Court of Justice in support of the application 

lor judicial review that it was not only the 'scale' that was contested, but also the 

provisional list of candidates permit ted to lake part in the competition, which means 

that the persons concerned were readily identifiable. 

4. Consequently, it was not only necessary, but also feasible, for the appellant to be 

summoned personally and directly. The last requirement is that the person concerned 

should have no knowledge of the proceedings. In the present case, there is no evidence to 

suggest that the appellant knew or could have found out about the proceedings, as the 

judgment was not even served on her. Accordingly, the rule established in the 

Constitutional Court 's judgment no. 117/1983 should be applied, namely" 'this Court 

will only dismiss the appeal if there is evidence establishing that the appellant was 

aware of the proceedings ...' 

5. In the light of the foregoing, in the present case, the appellant should have been 

summoned to appear in the judicial review proceedings in the Andalusia Higher Court 

of Justice. The fact that she was not so summoned put her in a position that was 

prejudicial to her defence rights, in breach of the fundamental right guaranteed by-

Article 24 § 1 of the Spanish Constitution." 
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2 1 . In a decision of f! M a r c h 1999, the C o n s t i t u t i o n a l C o u r t o rde r ed 

the j o i n d e r of var ious amparo appea l s aga ins t the A n d a l u s i a H i g h e r C o u r t 

of J u s t i c e ' s j u d g m e n t in which the a p p e l l a n t s all re l ied on the s a m e poin ts 

of law. 

22. In a j u d g m e n t de l ivered on 14 S e p t e m b e r 1999 after an adversa r i a l 

hea r i ng , t he C o n s t i t u t i o n a l C o u r t d i smissed the amparo apjDcal. 

23. W i t h respec t to t h e compla in t t h a t the a n n u l m e n t of the 

app l i can t ' s a p p o i n t m e n t to the senior t e a c h i n g post was t a i n t ed wi th 

p r o c e d u r a l unfa i rness , owing to the failure to s u m m o n he r to a p p e a r 

before the Anda lus i a H i g h e r C o u r t of J u s t i c e as an i n t e r e s t e d p a r t y to 

the d i spu te , the C o n s t i t u t i o n a l C o u r t held: 

4. ... While it is true that the appellants allege, firstly, a violation of section 64 of the 

Administrative Courts Act on the ground that the Seville Administrative Proceedings 

Division effected service by advertisement and not personally, such a violation would 

only have a legal bearing" on a constitutional amparo appeal if the breach oí the Act also 

constituted a violation of the fundamental right relied on (see judgments nos. 15/1993 

and 197/1997, legal reason no. 4). 'Phis Court addressed the issue of failure to summon 

third parties with an interest in judicial review proceedings in detail in its judgment 

no. 9/1981. The rules established in that case have been systematically recited, inter 

alia, in decisions delivered during the current decade, in judgments nos. 97/1991 (legal 

reason no. 2); 78/1993 (legal reason no. 2); 325/1993 (legal reason no. 3); 192/1997 (legal 

reason no. 2); 229/1997 (legal reason no. 2); 122/1998 (legal reason no. 3); and 26/1999 

(legal reason no. 3). As a general rule, the following three conditions must be satisfied 

for amparo relief to be granted: 

(a) The appellant must have a personal legitimate right or interest capable of being 

affected by the judicial review proceedings concerned ... 

(b) It must be possible for the court or tribunal concerned to identify the appellant. 
Whether that requirement is satisfied will depend essentially on the information set out 

in the notice of application, the administrative file or the grounds of appeal ... 

(c) Lastly, the appellant must have been a victim of a material infringement of his or 

her defence rights [indefensión material]. There will be no material infringement of 

defence rights if the person concerned has constructive notice of the proceedings and 

has not appeared through want of diligence. A finding that the person concerned had 

constructive notice of the proceedings must be based on reliable evidence fehaciente] 

(judgments nos. 117/1983 (legal reason no. 3); 74/1984 (legal reason no. 2); 97/1991 

(legal reason no. 4); 264/1994 (legal reason no. 5); and 229/1997 (legal reason no. 3)). 

That does not prevent proof being established on the basis of presumptions (judgments 

nos. 151/1988 (legal reason no. 4); 197/1997 (legal reason no. 6); 26/1999 (legal reason 

no. 5); and 72/1999 (legal reason no. 3). The presumption that the person concerned had 

notice will be particularly strong in cases concerning civil servants employed by an 

authority that is a defendant in the proceedings (judgments nos. 45/1985 (legal reason 

no. 3); and 197/1997 (legal reason no. 6)). 

5. The application of the aforementioned constitutional parameters to the present 

case gives the following results: 



112 CAÑETE DE GOÑI v. SPAIN JUDGMENT 

(a) Firstly, the appellants indisputably had a legitimate interest ... 

(b) Secondly, ... in the present case, the Administrative Division had precise details 

of the co-defendants or other parties, as the application for judicial review referred to 

the provisional list of the selected and unselected candidates ... and even the final list of 

candidates ... 

(c) However, thirdly, as to whether there has been a material infringement of the 

rights of the defence, this Court held in its judgment no. 113/1998 (legal reason no. 4) 

that it was reasonable to presume that teachers had constructive notice of judicial 

review proceedings when, as in the present case, they had been appointed to their 

senior teaching posts following a competition that had been challenged in the 

administrative courts, had attracted extensive media coverage and had had an 

important impact in trade-union circles ... 

We reach the same conclusion in the present case. A number of articles on the 

proceedings challenging the scale used in the competition (and the list of candidates 

selected to take part) have appeared in large circulation newspapers in Andalusia (the 

case has received extensive coverage in Diario 16 (Andalusia), ABC (Seville edition). 

Jaén, El País, Huelva Información and Diario ele Córdoba)). The underlying issues were also 

examined by the Andalusian parliament at a briefing session (held on 24 November 

1994). In June 1994 the Depar tment of Education and Science sent a memorandum to 

the teachers via the 'Sector Education Office' expressly informing them of the 

proceedings pending in the Andalusia Higher Court of Justice. To these considerations 

must be added the subjective characteristics common to all the applicants: they are all 

civil servants employed by the defendant authority; as teachers, they are in a category of 

the population that has frequent access to the media, particularly the press. Lastly, the 

number of people affected by the appeals is very high (4,091 teachers entered the 

competition and 2,014 were selected in a very specific functional environment 

(teaching)). In the light of the foregoing, we reach the clear conclusion that the 

appellants had constructive notice of the judicial review proceedings that were heard 

by the Administrative Division in Seville. Consequently, their failure to take part in 

those proceedings was not attributable to any lack of diligence by that Division. 

Accordingly, there has been no violation of the right to the protection of the courts 

(Article 24 § 1 of the Spanish Consti tution)." 

II. RELEVANT D O M E S T I C LAW A N D P R A C T I C E 

A. The Cons t i tu t ion 

Article 24 

" 1 . Everyone shall have the right to the effective protection of the judges and courts 

in the exercise of his rights and legitimate interests and shall never be left defenceless. 

2. Likewise, everyone shall have the right of access to a judge of ordinary-jurisdiction, 

as predetermined by law, to defend himself and to be assisted by a lawyer, to be informed 

of the charges against him, to have a public trial without undue delay and at tended by all 

safeguards, to use the evidence relevant to his defence, not to incriminate himself, not to 

admit guilt and to be presumed innocent. 
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B. A d m i n i s t r a t i v e C o u r t s Ac t 

Section 64(1) 

"Everyone appearing to have an interest in the dispute shall be immediately informed 

of any decision by the authority that issued the relevant instrument or provision to 

forward the administrative file to the court and summoned within nine days to attend 

the hearing ..." 

C. T h e c a s e - l a w o f t h e C o n s t i t u t i o n a l C o u r t 

24. In a ser ies of j u d g m e n t s publ i shed in the Official G a z e t t e of the 

S t a t e , the C o n s t i t u t i o n a l C o u r t has es tab l i shed the legal pr inciples 

appl icable to cases in which i n t e r e s t e d th i rd p a r t i e s have not been 

persona l ly served wi th s u m m o n s e s r e q u i r i n g t he i r a p p e a r a n c e in jud ic i a l 

review proceed ings to which t h e y w e r e not pa r t i e s (see sec t ion 64 of the 

A d m i n i s t r a t i v e C o u r t s Ac t ) . A de ta i l ed s u m m a r y of the ru les is to be found 

in the C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t of 14 S e p t e m b e r 1999 in the 

p re sen t case (see p a r a g r a p h 23 above) . 

D . T h e r ight o f i n t e r e s t e d p a r t i e s t o take part in j u d i c i a l rev iew 

p r o c e e d i n g s w h e n t h e y have n o t r e c e i v e d a s u m m o n s 

It is t h e se t t l ed case- law of t he C o n s t i t u t i o n a l C o u r t t h a t anyone 

wi th cons t ruc t ive not ice of and a l eg i t ima t e pe rsona l in te res t in 

judic ia l review p roceed ings who has not b e e n persona l ly served wi th a 

s u m m o n s to t ake pa r t in those p roceed ings m a y apply to the cour t for 

leave to do so by v i r tue of Art ic le 24 § 1 of t he C o n s t i t u t i o n . A n u m b e r 

of i n t e r e s t e d p a r t i e s were given leave to i n t e rvene in some of the 

appl ica t ions for jud ic ia l review h e a r d by the Anda lus i a H i g h e r C o u r t of 

J u s t i c e cha l l eng ing the a s s e s s m e n t c r i t e r i a used by the a u t h o r i t y (sec 

p a r a g r a p h 15 above) . 

T H E L A W 

ALLEGED V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

25. T h e app l i can t a l leged t h a t she h a d been den ied access to the 

Anda lus i a H i g h e r C o u r t o f j u s t i c e , as it had h a n d e d down a decis ion tha t 

had unden iab ly caused he r d a m a g e - n a m e l y the loss of he r senior 

t e a c h i n g post - w i thou t s u m m o n i n g her to t ake p a r t in t he p roceed ings 

in acco rdance wi th sec t ion 64 of t he A d m i n i s t r a t i v e C o u r t s Act . She 

rel ied on Art ic le 6 § 1 of t he Conven t i on . 
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26. T h e re levan t provisions of Art ic le 6 § 1 provide: 

' i l l tilt' determination of his civil fights and obligations .... everyone is entitled to a 
lair ... hearing ... by [a] ... tribunal ..." 

A. T h e p a r t i e s ' s u b m i s s i o n s 

/. The applicant 

27. T h e appl ican t said tha t she had only been informed of the 
p roceed ings cha l l eng ing the m a n n e r in which the c o m p e t i t i o n h a d b e e n 
o rgan i sed in 1995 when her a p p o i n t m e n t was a n n u l l e d . Similar ly , she 
m a i n t a i n e d that she had been u n a w a r e of the press r e p o r t s ab o u t 
the d i spu t e . In any event , by t he t i m e she h a d been in formed of t he 
H i g h e r Cour t of J u s t i c e ' s j u d g m e n t , she had a l r eady been depr ived of he r 
senior t e ach ing post , wi thou t be ing given an o p p o r t u n i t y to m a k e 
r e p r e s e n t a t i o n s to t he cour t or to defend herse l f in the p roceed ings t h a t 
had led to the a n n u l m e n t of the compe t i t i on . Knowing n e i t h e r the appea l 
n u m b e r nor the case n u m b e r , she had been u n a b l e to seek leave to t ake 
part in t he p roceed ings . In the app l i can t ' s submiss ion , the C o n s t i t u t i o n a l 
C o u r t ' s case- law on the p ro tec t ion of the r igh t s of the defence in 
judicial review proceed ings c o n t r a v e n e d Art ic le 6 § 1 of the C o n v e n t i o n , 
pa r t i cu l a r ly since sect ion 64 of t he A d m i n i s t r a t i v e C o u r t s Act r e q u i r e d all 
i n t e r e s t e d pa r t i e s in the d i spu te to be informed of t he p roceed ings so t h a t 
t hey had an o p p o r t u n i t y to a p p e a r before t he cour t h e a r i n g t h e app l i ca t ion 
for judicial review. In t h a t r ega rd , she no ted t h a t S t a t e Counse l had said in 
his obse rva t ions on the amparo appea l t h a t he cons ide red t h a t t h e r e 
had been a violat ion of her r ight of access to a cour t . She s u b m i t t e d t h a t 
the s t ance t a k e n by the C o n s t i t u t i o n a l C o u r t u n d e r m i n e d the pr inc ip le of 
legal ce r t a in ty , one of t he l inchpins of which was compl i ance wi th t h e ru les 
of p r o c e d u r e . She s u b m i t t e d t h a t i n fo rma t ion c i rcu la t ing in t he med ia 
could u n d e r no c i r c u m s t a n c e s act as a s u b s t i t u t e for t he p r o c e d u r a l 
g u a r a n t e e s laid down by law. 

28. T h e Anda lus i a H i g h e r C o u r t of J u s t i c e had d i r e c t e d t he 
D e p a r t m e n t of E d u c a t i o n and Science to furnish a list of t he c a n d i d a t e s 
w h o h a d appl ied to t ake par t in t he compe t i t i on , to forward the 
a d m i n i s t r a t i v e file and to serve not ice on i n t e r e s t e d th i rd p a r t i e s so tha t 
they could t a k e p a r t in t he p roceed ings . However , the D e p a r t m e n t had 
neg lec ted to supply t he n a m e s of t he known i n t e r e s t e d th i rd p a r t i e s in its 
w r i t t e n p lead ings so t h a t they could be s u m m o n e d to a t t e n d . T h e 
app l ican t s u b m i t t e d t h a t , had t he D e p a r t m e n t provided the in fo rmat ion 
it had b e e n o r d e r e d to give by the A n d a l u s i a H i g h e r C o u r t of J u s t i c e , she 
would have been in a posi t ion to defend herself. T h e D e p a r t m e n t would 
have had no difficulty in comply ing wi th t h a t obl iga t ion , as it was famil iar 
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wi th all the files a n d h a d the add re s se s of all the people involved in the 
p roceed ings . In t h e final analysis , t he C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t 
had infr inged Art ic le 6 § 1 of t he Conven t ion . 

2. The Government 

29. T h e G o v e r n m e n t observed tha t the not ice adver t i s ing the 
c o m p e t i t i o n for t he sen io r t e a c h i n g posts , t he provis ional a n d final lists 
of c a n d i d a t e s invited to t ake pa r t in the compe t i t i on , and the list 
of successful c a n d i d a t e s had been pub l i shed in the Official G a z e t t e of 
the A u t o n o m o u s C o m m u n i t y of Anda lus ia . T h u s , not ice of all the 
a d m i n i s t r a t i v e s tages in the compe t i t i on had been given to those 
conce rned by pub l ica t ion in t he Official G a z e t t e of t h e C o m m u n i t y of 
Anda lus ia . T h e G o v e r n m e n t said t h a t i m m e d i a t e l y af ter t he publ ica t ion 
in D e c e m b e r 1993 of each c a n d i d a t e ' s a s s e s s m e n t , m o r e t h a n 
300 appl ica t ions for jud ic ia l review had been lodged c o m p l a i n i n g of the 
use of t he t e a c h e r - t r a i n i n g d ip loma as a c r i te r ion of a s s e s s m e n t a n d of 
t he we igh t i ng given to it. De ta i l s of all the appl ica t ions had a p p e a r e d in 
t he Official G a z e t t e of t he province of Seville. Persona l ly notifying all 
i n t e r e s t e d pa r t i e s would have r e q u i r e d several h u n d r e d formal not ices to 
be sent out . In add i t ion , t h e r e had been a h e a t e d d e b a t e about the 
compe t i t i on owing to t h e a l leged favourable t r e a t m e n t given to ce r t a in 
m e m b e r s of t he polit ical pa r ty in power in Anda lus i a , whose appl ica t ions 
would have been unsuccessful had it not been for the use of t he t eacher -
t r a i n i n g d i p l o m a as a c r i t e r ion of a s s e s s m e n t . T h e m a t t e r had b e e n ra ised 
wi th bodies such as t he O m b u d s m a n for Anda lus i a , the regional 
p a r l i a m e n t and t r a d e un ions ; t he d e b a t e had been r e p o r t e d in the media . 
T h e G o v e r n m e n t expressed surpr i se t h a t t he app l ican t should have 
aff i rmed t h a t she had only become aware of the p roceed ings in issue 
w h e n the H i g h e r C o u r t of J u s t i c e ' s j u d g m e n t was execu t ed . 

30. T h e G o v e r n m e n t po in ted out t h a t , u n d e r Span ish law, not ice of 
app l ica t ions for jud ic ia l review of an au tho r i t y ' s ac ts or decis ions had not 
only to be publ i shed in t he Official G a z e t t e , but also given persona l ly to 
c i t izens , provided tha t they possessed a r ight or l e g i t i m a t e i n t e r e s t in the 
p roceed ings conce rned , the i r iden t i ty was known to the jud ic ia l body and 
t h a t they were in a posi t ion in which they could not defend t hemse lves . As 
to t he l a t t e r r e q u i r e m e n t , t he G o v e r n m e n t exp la ined t h a t a person did 
not satisfy the condi t ion if he or she had cons t ruc t ive not ice of the 
p roceed ings and h a d not t a k e n p a r t t h r o u g h wan t of d i l igence . T h a t was 
t h e se t t l ed case- law of the Span ish cour t s as e x p o u n d e d , in pa r t i cu l a r , in 
n u m e r o u s j u d g m e n t s of the C o n s t i t u t i o n a l C o u r t . T h a t was w h a t had 
h a p p e n e d in t he i n s t an t case . As t he C o n s t i t u t i o n a l C o u r t had said in its 
j u d g m e n t of 14 S e p t e m b e r 1999, t he facts of the case c lear ly showed tha t 
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the app l ican t had cons t ruc t ive not ice of t he appl ica t ions for jud ic ia l review 
t h a t h a d b e e n lodged wi th the A n d a l u s i a H i g h e r C o u r t of J u s t i c e . 

3 1. T h e G o v e r n m e n t was pe rp l exed by the a s se r t ion of t he app l i can t , a 
h i s tory a n d g e o g r a p h y t e a c h e r , t h a t " t h e r e were people who did not r e ad 
the press a n d w e r e u n d e r no obl iga t ion to do so". Nor did they wish to 
specu la t e on t he app l i can t ' s r easons for saying t h a t she had had " t he 
good for tune to receive a copy of the Official G a z e t t e of t he A u t o n o m o u s 
C o m m u n i t y of A n d a l u s i a " d a t e d exact ly t he s a m e day he r a p p o i n t m e n t as 
a sen ior secondary-school t e a c h e r was annu l l ed . T h e G o v e r n m e n t w e r e 
su rp r i sed t h a t t he app l ican t had not enjoyed the s a m e "good f o r t u n e " 
w h e n it c a m e to receiving one of the Official G a z e t t e s of t he province of 
Seville in which not ice of t he n u m e r o u s appl ica t ions for jud ic ia l review had 
been publ i shed , or a l t e rna t ive ly a t r a d e - u n i o n bul le t in , a n e w s p a p e r 
c u t t i n g or p e r h a p s in fo rma t ion from the school not ice boa rd . In t h a t 
connec t ion , the G o v e r n m e n t no ted t h a t from 1 J u l y 1989 to 30 J u n e 1994 
the appl ican t was the h e a d t e a c h e r a t t he secondary school w h e r e she 
t a u g h t a n d t h a t a lmos t t h r e e - q u a r t e r s of t he t e a c h e r s from the school 
had t a k e n par t in the compe t i t i on for the senior t e a c h i n g posts . 
F u r t h e r m o r e , the app l i can t ' s h u s b a n d was also her lawyer in the 
p roceed ings before the C o u r t , so she could not c la im to be un fami l i a r 
wi th the rules govern ing cons t ruc t ive not ice . In conclusion, t he 
G o v e r n m e n t said tha t the appl ican t had been fully a w a r e of the 
appl ica t ions to t he Anda lus i a H i g h e r C o u r t of J u s t i c e . It had been he r 
decis ion not to t ake p a r t in those p roceed ings . T h e r e had been no 
viola t ion of Art ic le 6 § 1 of t he Conven t i on . 

B . T h e C o u r t ' s a s s e s s m e n t 

32. T h e app l ican t has s u b m i t t e d t h a t the fact t h a t she was not 
in formed as an i n t e r e s t e d p a r t y of t he appl ica t ions p e n d i n g in t he 
A n d a l u s i a H i g h e r C o u r t of J u s t i c e for jud ic ia l review of t he validity of t he 
compe t i t i on for the senior t e a c h i n g posts p r e v e n t e d her from de fend ing 
he r i n t e r e s t s and , consequen t ly , infr inged he r r ight of access to a cour t . 

33. T h e C o u r t will e x a m i n e the compla in t from the perspec t ive of t he 
r ight of access to a cour t , as g u a r a n t e e d by Ar t ic le 6 § 1 of the Conven t i on . 

34. T h e C o u r t no tes t h a t , u n d e r its case-law, Art ic le 6 § 1 e m b o d i e s t he 
" r ight to a cour t " , of which the r igh t of access , t h a t is t he r ight to i n s t i t u t e 
p roceed ings before cour t s in civil m a t t e r s , cons t i t u t e s one aspec t (see 
Colder v. the United Kingdom, j u d g m e n t of 21 F e b r u a r y 1975, Ser ies A no . 18, 
p. 18, § 36) . For t he r igh t of access to be effective, an individual m u s t have 
a c lear , p rac t ica l o p p o r t u n i t y to cha l l enge an act t h a t is an i n t e r f e r ence 
wi th his r igh ts (sec Bellet v. France, j u d g m e n t of 4 D e c e m b e r 1995, 
Ser ies A no . 333-B, p. 42, § 36) . T h a t does not apply only to p roceed ings 
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tha t have a l r eady c o m m e n c e d , as t he provision m a y also "be rel ied on by 

anyone w h o cons iders t h a t an in t e r f e rence wi th t he exerc ise of one of his 

(civil) r igh t s is unlawful and compla ins t h a t he has not had the possibility 

of s u b m i t t i n g t h a t c la im to a t r i buna l m e e t i n g t h e r e q u i r e m e n t s of 

Art ic le 6 § 1" (see Le Cample, Van Leuven and De Meyere v. Belgium, 

j u d g m e n t of 23 J u n e 1981, Ser ies A no. 43 , p . 20, § 44, a n d The Holy 

Monasteries v. Greece, j u d g m e n t of 9 D e c e m b e r 1994, Ser ies A no. 3 0 1 A , 

pp. 36-37, § 80). 

35. In the i n s t an t case , the C o u r t notes in s u b s t a n c e t h a t t h e r e is a 

d ive rgence of op in ion b e t w e e n the pa r t i e s over t h e cons t ruc t i on of 

sect ion 64 of the A d m i n i s t r a t i v e C o u r t s Act, which provides t h a t persons 

a p p e a r i n g to have an i n t e r e s t in the l i t igat ion shall be personal ly in formed 

if an app l ica t ion for jud ic ia l review of a n a d m i n i s t r a t i v e act or decision is 

m a d e and s u m m o n e d to t ake pa r t in the p roceed ings . T h e app l i can t has 

a r g u e d t h a t t h a t provision imposed a m a n d a t o r y obl iga t ion for he r to be 

served wi th a s u m m o n s to a p p e a r before t he H i g h e r C o u r t o f j u s t i c e . T h e 

G o v e r n m e n t have c o n t e n d e d t h a t since the app l i can t had cons t ruc t ive 

not ice of the l i t igat ion, she was r e q u i r e d , as t he case- law of the 

C o n s t i t u t i o n a l C o u r t on the subject conf i rmed, to act di l igent ly and to 

apply to t he H i g h e r C o u r t of J u s t i c e for leave to i n t e rvene in the 

p roceed ings . It is th is l a t t e r i n t e r p r e t a t i o n tha t was u p h e l d by the 

C o n s t i t u t i o n a l C o u r t (see p a r a g r a p h 23 above) . 

36. In t h a t connec t ion , the C o u r t r e i t e r a t e s tha t it is p r imar i ly for the 

na t iona l a u t h o r i t i e s , notably the cour t s , to resolve p r o b l e m s of 

i n t e r p r e t a t i o n of p rocedu ra l ru les , such as t ime- l imi t s for filing 

d o c u m e n t s or for lodging appea l s (see, mutatis mutandis, Tejedor Garcia 

v. Spain, j u d g m e n t of 16 D e c e m b e r 1997, Reports of Judgments and Decisions 

1997-VIII, p. 2796, § 31) . F u r t h e r m o r e , the ru les gove rn ing the formal 

s teps to be t a k e n a n d the t ime- l imi t s to be compl ied wi th in lodging an 

appea l or a n app l ica t ion for judic ia l review a re a i m e d at e n s u r i n g a 

p rope r a d m i n i s t r a t i o n o f ju s t i ce and compl i ance , in pa r t i cu l a r , wi th the 

pr inciple of legal ce r t a in ty . L i t igan t s mus t be en t i t l ed to expect those 

rules to be appl ied . 

37. C o n s e q u e n t l y , the C o u r t ' s task is essent ia l ly to d e t e r m i n e 

w h e t h e r , in t he p r e s e n t case , t h e C o n s t i t u t i o n a l C o u r t ' s i n t e r p r e t a t i o n of 

sect ion 64 of t he A d m i n i s t r a t i v e C o u r t s Act migh t u n d e r m i n e the very 

essence of the app l i can t ' s r ight of access to a cour t , as g u a r a n t e e d by 

Art ic le 6 § 1. 

38. T h e C o u r t notes t h a t , u n d e r the se t t l ed case-law of the 

C o n s t i t u t i o n a l C o u r t , t h r e e c r i t e r i a and condi t ions have to be satisfied in 

o r d e r for a fai lure to serve a s u m m o n s i n j u d i c i a l review p roceed ings to 

cons t i t u t e a violat ion of the r ight of access to a cour t and , consequen t ly , 

for the C o n s t i t u t i o n a l C o u r t to g r an t cons t i t u t iona l amparo relief. Firstly, 

t he appe l l an t m u s t possess a r ight or l eg i t ima t e i n t e r e s t in the re levant 
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p roceed ings ; secondly, his or he r iden t i ty m u s t be known to the judicial 

body; lastly, the appe l l an t mus t have been a vict im of a m a t e r i a l 

in f r ingement depr iv ing him of his defence r igh t s (indefensión material). 

39. T h e C o u r t no tes t h a t t he app l i can t ind i spu tab ly satisfied the first 

two c r i t e r i a . As to the th i rd , in d i smiss ing the appl ica t ion for amparo rel ief 

the C o n s t i t u t i o n a l Cour t followed its se t t l ed case- law in this s p h e r e , 

holding t h a t in t he c i r c u m s t a n c e s of t he case - in pa r t i cu l a r , the m e d i a 

coverage a n d the fact t ha t i n t e r n a l m e m o r a n d a had been sen t by the 

a u t h o r i t y to t e a c h e r s un ions c o n c e r n i n g the appl ica t ions for jud ic ia l 

review - it was r ea sonab l e to p r e s u m e t h a t t he app l i can t had 

cons t ruc t ive not ice of the case a n d had been p r e v e n t e d from t a k i n g pa r t 

in the p roceed ings by her own lack of d i l igence . T h e C o n s t i t u t i o n a l C o u r t 

also po in ted to t he very large n u m b e r of people c o n c e r n e d by the 

applications for judic ia l review. C o n s e q u e n t l y , it held tha t t he fact t ha t 

the app l i can t had not been served wi th a s u m m o n s did not infr inge 

Ar t ic le 24 of t h e C o n s t i t u t i o n ( r ight to a fair h e a r i n g ) . 

40. T h e C o u r t r e i t e r a t e s t h a t " [ t ] h e p a r t i e s m u s t be able to avail 

t h e m s e l v e s of t he r ight to b r ing an ac t ion or to lodge an appea l from the 

m o m e n t they can effectively appr i se t hemse lves of cour t decis ions 

impos ing a b u r d e n on t h e m or which m a y infringe the i r l eg i t ima t e r igh ts 

or i n t e r e s t s " (see Miragall Escolano and Others v. Spain, nos . 38366/97 , 

38688/97 , 40777/98, 40843/98 , 41015/98 , 41400/98 , 41446/98 , 41484/98 , 

41487/98 and 41509/98, § 37, E C H R 2000-1). In the in s t an t case , t he 

C o u r t observes t h a t , a f ter de t a i l ed cons ide ra t ion of t he facts of t he ca se , 

the Span i sh C o n s t i t u t i o n a l C o u r t found in a r easoned decision tha t the 

app l ican t had cons t ruc t ive not ice of t he re levant p roceed ings , so t h a t he r 

fai lure to a p p e a r before the H i g h e r C o u r t of J u s t i c e was a t t r i b u t a b l e to 

he r own lack of d i l igence . In o t h e r words , the C o n s t i t u t i o n a l C o u r t found 

t h a t , h a d the app l ican t ac ted d i l igent ly , she would have been able to t a k e 

par t in t he p roceed ings . In tha t connec t ion , the C o u r t observes tha t o t h e r 

i n t e r e s t e d th i rd pa r t i e s who had cons t ruc t ive notice of the appl ica t ions for 

judicial review p e n d i n g in the H i g h e r C o u r t of J u s t i c e , bu t h a d not b e e n 

served wi th a s u m m o n s personal ly , h a d successfully appl ied to t h a t cour t 

for leave to t ake p a r t in the p roceed ings (see p a r a g r a p h 15 above) . 

4 1 . T h e C o u r t no tes t h a t , in d i smiss ing the app l i can t ' s app l ica t ion for 

amparo relief, the C o n s t i t u t i o n a l C o u r t rel ied on its se t t l ed case- law on the 

condi t ions t h a t h a d to be satisfied in o r d e r for a fai lure to issue a s u m m o n s 

in judicial review proceed ings to cons t i t u t e a violat ion of t he r ight of 

access to a cour t . T h e case- law had been publ i shed and was access ible , 

a n d it s u p p l e m e n t e d the word ing of sect ion 64 of the A d m i n i s t r a t i v e 

C o u r t s Act (see p a r a g r a p h s 22 and 23 above) . It was sufficiently precise 

to enab l e the app l i can t , if necessa ry wi th t he benefi t of skilled advice, to 

d e t e r m i n e w h a t s teps she should be t ak ing . In t h a t r ega rd , the C o u r t can 

u n d e r s t a n d the C o n s t i t u t i o n a l C o u r t ' s p r a g m a t i c a p p r o a c h to t he service 
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of p rocedura l d o c u m e n t s when , as in t he in s t an t case , a cour t finds itself 
conf ron ted wi th a large n u m b e r of app l ica t ions in the s a m e set of 
p roceed ings affect ing a g r e a t m a n y people . 

42. U l t i m a t e l y , t he C o u r t cons iders tha t such a n i n t e r p r e t a t i o n of the 
d o m e s t i c law does not a p p e a r to have been a r b i t r a r y or liable to 
u n d e r m i n e the very essence of the app l i can t ' s r ight of access to a cour t . 

43 . C o n s e q u e n t l y , t h e r e has been no violat ion of Ar t ic le 6 § 1 of the 
Conven t ion . 

F O R T H E S E R E A S O N S , T H E C O U R T 

Holds by five votes to two t h a t t h e r e has been no violat ion of Art ic le 6 § 1 
of the C o n v e n t i o n . 

Done in F rench , a n d notif ied in wr i t i ng on 15 O c t o b e r 2002, p u r s u a n t to 
Rule 77 §§ 2 and 3 of the Rules of C o u r t . 

Michae l O ' B O Y L E M a t t i P E L L O N P A A 

R e g i s t r a r P r e s i d e n t 

In accordance wi th Art ic le 45 § 2 of the C o n v e n t i o n and Rule 74 § 2 of 
t he Rules of C o u r t , the d i s s en t i ng opinion of M r Casadeva l l j o i n e d by-
Mrs S t r azn icka is a n n e x e d to this j u d g m e n t . 

M.P. 
M . O ' B . 
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D I S S E N T I N G O P I N I O N O F J U D G E C A S A D E V A L L 

J O I N E D B Y J U D G E S T R A Z N I C K A 

(Tratulation) 

1. I have not voted wi th the major i ty . In my opinion, Art ic le 6 § 1 of t he 
C o n v e n t i o n has been infr inged in this case . 

2. In finding tha t t h e r e has been no viola t ion, t he C o u r t followed t h e 
G o v e r n m e n t ' s a r g u m e n t based on the C o n s t i t u t i o n a l C o u r t ' s i n t e r 
p r e t a t i o n of sect ion 64 of the A d m i n i s t r a t i v e C o u r t s Act . Accord ing to 
the C o n s t i t u t i o n a l C o u r t : "... it was r ea sonab l e to p r e s u m e t h a t t h e 
app l ican t had cons t ruc t ive not ice of t he case and had been p r e v e n t e d 
from t a k i n g p a r t in t he p roceed ings by her own lack of d i l igence" . It also 
r e fe r red to the vast n u m b e r of peop le conce rned by the a p p e a l s ' . 

3. I a m u n a b l e to ag r ee wi th t h a t a s s e s s m e n t . Rules of p r o c e d u r e a r e 
jus cogens; t hey a r e m a n d a t o r y a n d l i t igants m u s t be able to rely on t he i r 
be ing compl ied wi th and appl ied . In t he p re sen t case , sec t ion 64 of t h e 
A d m i n i s t r a t i v e C o u r t s Act is u n a m b i g u o u s , c lear a n d precise a n d - to m y 
mind - has no need of i n t e r p r e t a t i o n : "Everyone a p p e a r i n g to have a n 
in t e re s t in t he d i spu t e shall be i m m e d i a t e l y in formed of any decision ... 
and s u m m o n e d wi th in n ine days to a t t e n d the h e a r i n g In any event , 
s ince t h e issue h e r e conce rns t he pr inciple of legal ce r t a in ty , it is not 
s imply a ques t ion of o rd ina ry legal i n t e r p r e t a t i o n , bu t of w h e t h e r t he 
u n r e a s o n a b l e cons t ruc t ion of a p r o c e d u r a l r e q u i r e m e n t has p r e v e n t e d 
the app l ican t from exerc is ing he r r ight of access to a cour t and de fend ing 
her l eg i t ima t e r i g h t s 2 . 

4. I fail to see how one can accuse t he app l i can t of any neg l igence 
(when she was not in formed of a decis ion t h a t d i rect ly c o n c e r n e d h e r 
i n t e r e s t s or s u m m o n e d to a t t e n d the hea r i ng ) a n d a t t he s a m e t i m e 
d i s r ega rd the negl igence of the jud ic ia l a n d a d m i n i s t r a t i v e au tho r i t i e s . In 
the p r e s e n t case , t he H i g h e r C o u r t of J u s t i c e of A n d a l u s i a d i r ec t ed t h e 
D e p a r t m e n t of E d u c a t i o n a n d Science to furnish a list of t he c a n d i d a t e s 
in the c o m p e t i t i o n , to forward t h e a d m i n i s t r a t i v e file a n d to serve not ice 
on i n t e r e s t e d th i rd p a r t i e s so t h a t t hey could t ake p a r t in t h e p r o c e e d i n g s 3 . 
W h e n the D e p a r t m e n t failed to supply t h e list of i n t e r e s t e d th i rd pa r t i e s , 
the H i g h e r C o u r t of J u s t i c e did n o t h i n g to rectify t h a t omiss ion a n d those 
conce rned were not s u m m o n e d . T h e G o v e r n m e n t ' s a r g u m e n t t h a t 
pe r sona l service on all i n t e r e s t e d p a r t i e s would have r e q u i r e d several 

1. See paragraphs 39 and 40 of the judgment. 
2. See Miragatl Escolano and Others v. Spain, nos. 38366/97, 38688/97, 40777/98, 40843/98, 
41015/98,41400/98, 41446/98, 41484/98, 41487/98 and 41509/98, § 37, ECHR 2000-1. 
3. See paragraph 14 of the judgment. 
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h u n d r e d not ices to be sent o u t ' , does not a p p e a r to me to be re levant . 
W h e n it c o m e s to col lect ing t axes and fines, t he a u t h o r i t i e s have no 
difficulty in s e n d i n g out t h o u s a n d s or even t ens of t h o u s a n d s of d e m a n d s 
for p a y m e n t . To asse r t t ha t in fo rmat ion publ ished in the press cons t i t u t e s 
cons t ruc t ive not ice t h a t can p e r m i t a m a n d a t o r y p r o c e d u r a l ru le - such as 
t he ru le r e q u i r i n g i n t e r e s t e d p a r t i e s to be s u m m o n e d to a t t e n d the 
h e a r i n g - to be d i spensed wi th is not , in my view, accep tab l e . 

5. L i t igan t s a r e expec t ed to know a n d comply wi th the ru les of 
p r o c e d u r e a n d the s a m e appl ies to the cour t s . W h e n dea l ing wi th t i m e -
l imi ts for m a k i n g appl ica t ions or appea l ing , the jud ic ia l sys tem appl ies 
t he ru les of p r o c e d u r e set out in t he r e l evan t codes str ict ly. T h e pr inciple 
of legal c e r t a i n t y m u s t be str ict ly imposed on and observed by all 
conce rned wi th equa l r igour . 

6. In the i n s t a n t case , in his submiss ions to t he C o n s t i t u t i o n a l C o u r t 
on the amparo appea l , S t a t e C o u n s e l r e c o m m e n d e d al lowing the 
app l i can t ' s appea l in p a r t , on the g round t h a t t h e r e had been a violation 
of Art ic le 24 of the C o n s t i t u t i o n . In so do ing , he r e f e r r ed to the 
C o n s t i t u t i o n a l C o u r t ' s previous case-law, in which it had held: "... 
evidence establishing t h a t t he a p p e l l a n t was a w a r e of the p roceed ings ..." 
could just i fy d i smis s ing t h e app l i ca t ion ' . A p a r t f rom the in fo rma t ion that 
was a l legedly pub l i shed in t he p ress , t h e r e was no evidence to show tha t 
t h e appl ican t was a w a r e of t he p roceed ings t h a t j e o p a r d i s e d her 
l eg i t ima t e i n t e r e s t s and which u l t ima te ly caused he r to lose he r post as a 
senior secondary-school t e a c h e r w i thou t be ing given an o p p o r t u n i t y to 
defend her i n t e r e s t s . 

1. See paragraph 29 of the judgment . 
2. See Miragall Eseolano and Others (cited above); Tejedor Garcia v. Spain, judgment of 
16 December 1997, Reports of fudgments and Decisions 1997-VIII; Brualla Gómez de ta Torre 
v. Spain, judgment of 19 December 1997, Reports 1997-VIII; and Edificaciones March 
Gallego S.A. v. Spain, judgment of 19 February 1998, Reports 1998-1, which all concern time-
limits for acting or lodging appeals. 
3. See paragraphs 20 and 23 of the judgment . 
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SOMMAIRE1 

Meurtre commis par des détenus condamnés à la faveur d'une sortie 
temporaire 

Article 2 

Vie - Meurtre commis par des détenus condamnés à la faveur d'une sortie temporaire - Etendue 
de l'obligation d'assurer une protection générale de la société contre les agissements éventuels de 
personnes purgeant une peine d'emprisonnement pour avoir commis un crime violent -
Légitimité d'une politique de réinsertion des criminels violents - Garanties enjeu lorsqu'il 
s'agit de déterminer s'il faut accorder une sortie temporaire à un détenu - Faits imprévisibles -
Absence d'éléments pouvant faire craindre aux autorités nationales un danger pesant sur la vie 
de citoyens - Effeclivité de l'enquête pénale - Existence de recours au niveau civil - Absence 
d'obligation de prévoir une indemnité sur la base d'une responsabilité objective 

* 

Le fils du requérant fut abattu alors que trois hommes qui venaient de dévaliser 
une banque cherchaient à s 'emparer de sa voiture. Deux des malfaiteurs 
purgeaient des peines d'emprisonnement pour des crimes violents. L'un s'était vu 
accorder une permission de sortie de courte durée et s'était enfui quelques jours 
avant l 'homicide; l 'autre bénéficiait de la semi-liberté, régime dans le cadre 
duquel il travaillait hors de l'établissement pénitentiaire, qu'il devait regagner le 
soir. Ces deux hommes furent reconnus coupables du meurtre du fils du requérant 
et condamnés à de lourdes peines d'emprisonnement. Ils devaient aussi verser au 
requérant une indemnisation dont le montant était laissé à l'appréciation des 
juridictions civiles. Toutefois, l'intéressé n'a pas saisi les tribunaux compétents, 
estimant qu'en tout état de cause les malfaiteurs n'étaient pas solvables. 

Article 2: a) Obligation de proléger la vie - Ce qui est en cause en l'espèce, c'est 
l'obligation d'assurer une protection générale de la société contre les agissements 
éventuels de personnes purgeant une peine d'emprisonnement pour un crime 
violent et de définir l 'étendue de cette obligation. La Cour reconnaît le but 
légitime d'une politique de réinsertion sociale progressive des détenus 
condamnés et le bien-fondé de mesures permettant une telle réinsertion, même 
dans le cas de personnes déclarées coupables de crimes violents. Elle estime que 
le système italien, qui fait entrer en jeu un certain nombre de garanties lorsqu'il 
s'agit de déterminer si un détenu doit bénéficier d'une sortie autorisée, prévoit des 
mesures suffisantes pour assurer la protection de la société, et qu'en conséquence 
rien n'indique que ce système doive être mis en cause sur le terrain de l'article 2. 

]. Rédigé par le greffe, il ne lie pas la Cour. 
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Reste à savoir si l'adoption et la mise en œuvre des décisions d'accorder une 
permission de sortie et un régime de semi-liberté révèlent un manquement au 
devoir de diligence qui s'impose en vertu de cette même disposition. A ce propos, 
le fait que le meurtre n'aurait pas eu lieu si les coupables avaient été en prison ne 
suffit pas pour que la responsabilité de l'Etat soit engagée : il doit être établi que le 
décès du fils du requérant est résulté du manquement des autorités à faire tout ce 
que l'on pouvait raisonnablement at tendre d'elles pour empêcher la matériali
sation d'un risque certain et immédiat pour la vie, donl elles avaient ou auraient 
dû avoir connaissance. A cet égard, les décisions en question ont été prises sur 
la base de rapports ayant formulé un avis positif sur le comportement et la 
réinsertion des deux détenus; parmi les éléments qui étaient en leur possession, 
rien ne pouvait faire craindre aux autorités nationales que leur sortie pût 
présenter un risque certain et immédiat pour la vie, et encore moins qu'elle pût 
déboucher sur la mort tragique du fils du requérant à l'issue de l 'enchaînement de 
circonstances fortuites qui s'est produit. En conséquence, il n'est pas établi que les 
mesures prises aient donné lieu à un quelconque manquement des autorités 
judiciaires à protéger la vie du fils du requérant. 
Conclusion: non-violation (unanimité). 

b) Obligations de caractère procédural - Il existait une obligation procédurale 
consistant à déterminer les circonstances de la mort; or une enquête adéquate a 
été menée à bien, débouchant sur la déclaration de culpabilité des deux meurtriers 
et leur condamnation à dédommager le requérant. Dans ces conditions, l 'Etat a 
satisfait à l'obligation de garantir une enquête pénale. S'agissant de savoir si les 
exigences procédurales au regard de l'article 2 s'étendent jusqu'à requérir 
l'existence d'un recours permettant de mettre en cause la responsabilité de 
l 'Etat, deux recours s'offraient au requérant : une action dirigée contre l'Etat et 
une action à l'encontre des juges de l'application des peines. Ces recours ne sont 
accessibles que si l'existence d'une faute est prouvée, mais l'article 2 n'impose pas 
aux Etats l'obligation de prévoir une indemnité sur la base d'une responsabilité 
objective, et le fait que la responsabilité des juges soit subordonnée à 
l'établissement d'un dol ou d'une faute grave n'est pas de nature à vider de sa 
substance la protection procédurale offerte par le droit interne. Cela est d'autant 
plus vrai en l'espèce que l'on ne peut juger de l'efficacité de ces recours, puisque le 
requérant ne les a pas exercés. Il a donc été satisfait aux exigences procédurales 
découlant de l'article 2. 

Conclusion : non-violation (seize voix contre une). 
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Osman c. Royaume-Uni, arrêt du 28 octobre 1998, Recueil 1998-VIII 
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En l 'a f fa ire M a s t r o m a t t e o c. I ta l i e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s i égean t en u n e G r a n d e 

C h a m b r e composée des j u g e s don t le n o m suit : 

M M . L . W I L D H A B E R , président, 

C L . R O Z A K I S , 

J . - P . C O S T A , 

G. R E S S , 

Sir Nicolas B R A T Z A , 

MM. B . C O N F O R T I , 

G A U K U R J O R U N D S S O N , 

G. B O N E L L O , 

M " " ' V . S T R Â Z N I C K A , 

M M . C. B Î R S A N , 

M . FlSCHBACH, 

V . B U T K E V Y C H , 

B . Z U P A N C I C , 

M . P E L L O N P À À , 

M'"c M . TSATSA-NlKOLOVSKA, 

M M . E. L E V I T S , 

S. P A Y T O V S C H I , 

a insi q u e de M . P . J . M A H O N E Y , greffier, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 13 m a r s , 5 j u i n et 

25 s e p t e m b r e 2002, 

Rend l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n" 37703/97) d i r igée 

con t re la R é p u b l i q u e i t a l i enne et don t un res so r t i s san t de cet E t a t , 

M . Raffaele M a s t r o m a t t e o («le r e q u é r a n t » ) , avait saisi la C o m m i s s i o n 

e u r o p é e n n e des Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 11 d é c e m b r e 

1996 en ve r tu de l ' ancien a r t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e des 

Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t , qu i a é té admis a u bénéfice de l ' ass is tance jud ic i a i r e , 

est r e p r é s e n t é devan t la C o u r pa r M f B . N a s c i m b e n e , avocat à Mi lan . Le 

g o u v e r n e m e n t i ta l ien (« le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son agen t , 

M. U . L e a n z a , chef du c o n t e n t i e u x d i p l o m a t i q u e au m i n i s t è r e des Affaires 

é t r a n g è r e s , ass is té de M. V . Esposi to , coagen t , e t M. F . Crisaful l i , coagent 

adjoint . 

3. Le r e q u é r a n t a l légua i t q u e les a u t o r i t é s i t a l i ennes é t a i en t 

r e sponsab les du décès de son fils au mot i f que celui-ci avai t é té t ué p a r 

des d é t e n u s en sor t ie au to r i s ée ayan t profi té de ce t t e occasion pour 

s 'évader . 
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4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1'"' n o v e m b r e 1998, d a t e 

d ' e n t r é e en v igueur du Protocole n" 11 à la Conven t i on (ar t ic le 5 § 2 

dudi t P ro toco le ) . 

5. La r e q u ê t e a é té a t t r i b u é e à la d e u x i è m e sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Le 14 s e p t e m b r e 2000, elle a é t é déc l a r ée 

recevable p a r u n e c h a m b r e de ladi te sec t ion, cons t i t uée c o n f o r m é m e n t à 

l 'ar t ic le 26 § 1 du r è g l e m e n t . 

6. Le 22 n o v e m b r e 2001 , la c h a m b r e s 'est dessais ie au profit de la 

G r a n d e C h a m b r e , a u c u n e des pa r t i e s ne s'y é t a n t opposée (ar t ic les 30 de 

la C o n v e n t i o n et 72 du r è g l e m e n t ) . 

7. La compos i t ion de la G r a n d e C h a m b r e a é té a r r ê t é e c o n f o r m é m e n t 

aux a r t i c les 27 §§ 2 et 3 de la C o n v e n t i o n et 24 du r è g l e m e n t . 

8. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé des 

obse rva t ions écr i tes sur le fond de l 'affaire. 

9. U n e aud ience s'est dé rou l ée en publ ic au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 13 m a r s 2002 (ar t ic le 59 § 2 du r è g l e m e n t ) . 

O n t c o m p a r u : 

— pour le Gouvernement 

M. F. C R I S A F U L L I , coagent adjoint ; 

- pour le requérant 

M. B. N A S C L M B E N E , 

M m c M.S. M O R I , conseils. 

La C o u r a e n t e n d u les c o m p a r a n t s en leurs déc l a ra t ions e t r éponses 

aux q u e s t i o n s des j u g e s . A p r è s l ' aud ience , les pa r t i e s ont p r é s e n t é des 

in fo rma t ions s u p p l é m e n t a i r e s en r a p p o r t avec ces q u e s t i o n s . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

10. Le r e q u é r a n t est né en 1 933 et rés ide à Cinisel lo B a l s a m o (Mi lan) . 

A. L e m e u r t r e d u fils d u r e q u é r a n t 

11. Le 8 n o v e m b r e 1989, le fils du r e q u é r a n t fut a b a t t u pa r un 

d é l i n q u a n t (M.R.) qu i vena i t de déval i ser u n e b a n q u e avec deux 

complices (G.M. et G.B.) . U n e fois sor t is de la b a n q u e , les t rois 

ma l f a i t eu r s n ' ava ien t pas t rouvé le q u a t r i è m e compl ice (A.C.) , qui é t a i t 

censé les a t t e n d r e avec la vo i tu re d e v a n t l eur servir à p r e n d r e la fuite. Ils 
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s ' é t a ien t a lors enfuis à pied, poursuivis p a r les g e n d a r m e s , et en c h e m i n 

ava ien t croisé la vo i tu re condu i t e par A. M a s t r o m a t t e o , le fils du 

r e q u é r a n t . Ils ava ien t c h e r c h é à s'en e m p a r e r , ma i s ce d e r n i e r ayan t 

v r a i s e m b l a b l e m e n t t e n t é d ' é c h a p p e r aux ma l f a i t eu r s en accé l é r an t , M.R. 

lui avai t t i ré dessus à bou t p o r t a n t . A. M a s t r o m a t t e o d é c é d a q u e l q u e s 

h e u r e s plus t a rd . 

B. L ' i d e n t i f i c a t i o n d e s m a l f a i t e u r s 

12. P a r la su i te , les q u a t r e ma l f a i t eu r s furent ident i f iés et mis en 

e x a m e n . Trois d ' e n t r e eux (M.R., A .C . et G.M.) é t a i e n t des d é t e n u s au 

m o m e n t des faits, t and i s q u e le q u a t r i è m e compl ice , G.B., é t a i t l ibre . 

13. Les d o c u m e n t s ve rsés au doss ier p e r m e t t e n t de r e c o n s t i t u e r le 

pa rcour s des ma l f a i t eu r s , n o t a m m e n t celui de M.R. et de G.M., tous 

d e u x responsab les de la m o r t du fils du r e q u é r a n t . 

/. M.R. 

14. M.R., a u t e u r du coup de feu ayan t tué le fils du r e q u é r a n t , p u r g e a i t 

u n e pe ine de qu inze ans et sept mois d ' e m p r i s o n n e m e n t pour t en t a t i ve 

d ' a s sas s ina t , a t t a q u e à m a i n a r m é e et d ' a u t r e s infrac t ions . Il é ta i t d é t e n u 

à A lexandr i e et le t e r m e de sa pe ine é ta i t fixé au 2 ju i l l e t 1999. En 

c o n d a m n a n t M.R. le 25 m a r s 1987, la cour d 'ass ises d ' appe l de Mi lan 

l 'avait j u g é soc ia lement d a n g e r e u x . 

15. P a r une décision du 26 oc tob re 1989, le j u g e de l ' appl ica t ion des 

pe ines d 'A lexandr i e acco rda à M.R. une pe rmiss ion de sor t ie a l l an t du 

1" n o v e m b r e , à 10 h 45 , au 3 n o v e m b r e 1989, à 10 h 45 , avec in te rd ic t ion 

de q u i t t e r son l o g e m e n t s i tué à M o n z a (près de M i l a n ) . 

M.R. en é ta i t à sa p r e m i è r e sor t ie a u t o r i s é e . Il ressor t du doss ier que le 

juge de l ' appl ica t ion des pe ines se fonda sur les r a p p o r t s des au to r i t é s 

p é n i t e n t i a i r e s conce rnées , lesquel les ava ien t appréc i é de m a n i è r e 

posit ive le c o m p o r t e m e n t , la r é a d a p t a t i o n et la volonté de r é inse r t ion de 

M.R. 

16. La décision pa r laque l le é ta i t accordée la pe rmiss ion de sor t ie fut 

c o m m u n i q u é e aux a u t o r i t é s de police c o m p é t e n t e s . 

D ' a p r è s les in fo rmat ions fournies pa r le c o m m i s s a r i a t de Monza , M.R. 

s 'est p r é s e n t é le 1 e r n o v e m b r e 1989, à 15 h 15. D a n s sa note é tabl ie le 

6 m a r s 2000, le c o m m i s s a r i a t a déc la ré q u ' à l ' époque a u c u n e a n o m a l i e 

n 'ava i t é t é c o n s t a t é e p e n d a n t la sor t ie a u t o r i s é e de M.R. 

1 7. Le 3 n o v e m b r e , à l ' échéance de la pe rmiss ion , M.R. ne r e g a g n a pas 

son é t a b l i s s e m e n t p é n i t e n t i a i r e d 'A lexand r i e et r e s t a i n t rouvab le . 

Le j o u r m ê m e , l ' é t ab l i s s emen t en ques t i on in fo rma le c o m m i s s a r i a t de 

M o n z a q u e M.R. n ' é t a i t pas r e n t r é et qu ' i l devai t dès lors ê t re cons idéré 

c o m m e é t a n t en fuite. 
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U n avis de r eche rche fut lancé et diffusé sur le t e r r i t o i r e na t i ona l p a r le 

biais du sys t ème i n f o r m a t i q u e des services de police. L'avis de r e c h e r c h e 

n 'es t p lus conservé aux archives . 

2. G.M. 

18. G.M. pu rgea i t u n e pe ine de six ans d ' e m p r i s o n n e m e n t infligée le 

16 d é c e m b r e 1986 pour compl ic i té de vol à ma in a r m é e et d ' a u t r e s 

infract ions . 

19. Depu i s le 21 oc tobre 1988, en appl ica t ion d ' u n e décision du 

t r ibuna l d ' app l ica t ion des pe ines de Ven i se , il bénéficiai t de la semi-

l iber té , r é g i m e de subs t i t u t i on à la d é t e n t i o n . Il t ravai l la i t à Mi lan et le 

soir r e g a g n a i t l ' é t ab l i s semen t p é n i t e n t i a i r e de la ville. 

20. P o u r accorder à G.M. ce t t e m e s u r e de subs t i t u t ion à la d é t e n t i o n , 

le t r i buna l s 'é ta i t fondé sur les r a p p o r t s des a u t o r i t é s p é n i t e n t i a i r e s 

faisant é t a t de sa b o n n e condu i t e , de sa volonté de r é inse r t ion et du fait 

q u ' a u c u n p r o b l è m e ne s ' é ta i t posé p e n d a n t les sor t ies p r é c é d e m m e n t 

au to r i s ée s . En o u t r e , le 28 j u i n 1988, la police de Mi lan avait d o n n é un 

avis favorable au sujet d u t ravai l qu i se ra i t effectué pa r G.M. 

2 1 . Le r ég ime de semi- l iber té é ta i t assor t i des obl iga t ions s u i v a n t e s : 

- q u i t t e r l ' é t ab l i s sement p é n i t e n t i a i r e à pa r t i r de 5 h e u r e s 

( u l t é r i e u r e m e n t à p a r t i r de 4 heu res ) et y r e n t r e r au plus t a r d à 23 h e u r e s ; 

- ne pas i n t e r r o m p r e a b u s i v e m e n t le t ravai l au to r i s é ; 

- ne pas d i sposer d e s o m m e s d ' a r g e n t sans au to r i s a t i on ; 

- u t i l i ser les t r a n s p o r t s pub l i c s ; 

- évi ter tout excès d 'alcool ; 

- pa s se r les j o u r s fériés en famille et r e s t e r d a n s la rég ion de Mi l an . 

22. C e t t e décision fut t r a n s m i s e n o t a m m e n t à la d i rec t ion des services 

sociaux de Mi lan , a u t o r i t é c h a r g é e d e la mise en place de m e s u r e s de 

con t rô le . Lad i t e a u t o r i t é p r o c é d a à une inspect ion , au domici le et sur le 

lieu de t ravai l de G.M., au cours de la douza ine de mois ayan t s épa ré 

l 'octroi du r é g i m e de semi- l ibe r té et l 'évasion de G.M. 

23. A u c u n e m e s u r e de con t rô le ne fut envisagée p a r les au to r i t é s de 

police. 

24. Il ressor t du cas ier j ud i c i a i r e de G.M. q u e le 26 oc tobre 1989, c 'est-

à-dire q u e l q u e s j o u r s avan t le m e u r t r e du fils du r e q u é r a n t , il s 'est r e n d u 

coupab le de recel . C e t t e inf rac t ion fut c o n s t a t é e en 1991, lors du j u g e m e n t 

de c o n d a m n a t i o n qui est devenu défini t i f le 18 m a r s 1992. 

3. A.C. 

25. A . G p u r g e a i t u n e pe ine d ' e m p r i s o n n e m e n t p o u r a t t a q u e à m a i n 

a r m é e c o m m i s e avec la compl ic i té de M.R. Son cas ier j ud ic i a i r e fait 

m e n t i o n d ' u n e c o n d a m n a t i o n pour homic ide . Il é ta i t d é t e n u à A l e x a n d r i e . 
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26. P a r u n e décis ion du 23 aoû t 1989, le j u g e d e l ' appl ica t ion des peines 

d 'A lexandr i e lui accorda une pe rmiss ion de sor t ie valable du 19 au 

26 s e p t e m b r e 1989. Le j u g e de l ' appl ica t ion des pe ines , se fondant sur les 

r a p p o r t s des a u t o r i t é s p é n i t e n t i a i r e s conce rn ées , avai t appréc ié de 

m a n i è r e positive le c o m p o r t e m e n t de A .C . en p r i son . Le r a p p o r t de 

l ' équipe p é n i t e n t i a i r e c h a r g é e du suivi de A.C. avait soul igné la bonne 

condu i t e de celui-ci lors d e ses p r é c é d e n t e s sor t ies au to r i s ée s . 

27. La sor t ie a u t o r i s é e de A .C . é t a i t a ssor t i e de c e r t a i n e s c o n t r a i n t e s : 

il devai t se p r é s e n t e r q u o t i d i e n n e m e n t au pos te de g e n d a r m e r i e , r es te r à 

son domici le de 22 h e u r e s à 8 h e u r e s et ne pas q u i t t e r la c o m m u n e de 

Ses to San Giovann i (Mi lan ) . 

La décision acco rdan t la pe rmiss ion de sor t ie fut c o m m u n i q u é e aux 

a u t o r i t é s de police c o m p é t e n t e s . D ' a p r è s le dossier , A.C. se r enda i t 

q u o t i d i e n n e m e n t à la g e n d a r m e r i e pour s igner le r eg i s t r e . 

28. Le 26 s e p t e m b r e 1989, au t e r m e de sa sor t ie au to r i s ée , A.C. ne 

r e n t r a pas à la p r i son et fut cons idéré c o m m e é t a n t en fuite. Le j o u r 

m ê m e , l ' é t ab l i s sement p é n i t e n t i a i r e d 'A lexandr i e in forma le commissa 

r ia t de Mi lan q u e A.C. n ' é ta i t pas r e n t r é et qu ' i l devai t dès lors ê t re 

cons idéré c o m m e é t a n t en fuite. 

U n avis de r e c h e r c h e fut lancé et diffusé su r le t e r r i t o i r e na t iona l 

a u p r è s des di f férents services de police. 

4. G.B. 

29. G.B., le q u a t r i è m e compl ice , n ' é t a i t pas d é t e n u au m o m e n t des 

faits . Son casier j ud ic i a i r e fait é t a t de p lus i eu r s c o n d a m n a t i o n s pour 

a t t a q u e à m a i n a r m é e et d ' a u t r e s inf rac t ions . 

C. La p r o c é d u r e p é n a l e à l ' e n c o n t r e d e s m a l f a i t e u r s , avec 

c o n s t i t u t i o n d e p a r t i e c iv i l e d u r e q u é r a n t 

30. Les q u a t r e ma l f a i t eu r s furent par la sui te identif iés et mis en 

e x a m e n . 

3 1 . Des trois d é t e n u s , seuls M.R. et G .M. furent r econnus coupables du 

m e u r t r e du fils du r e q u é r a n t , c o m m i s avec la compl ic i té de G.B., et 

c o n d a m n é s à de lourdes pe ines . 

32. Le t ro i s i ème d é t e n u , A . C , qu i devai t servir de chauffeur , fut 

r e c o n n u coupab le u n i q u e m e n t d ' a t t a q u e à m a i n a r m é e d ' u n e b a n q u e . 

33. Le r e q u é r a n t se c o n s t i t u a p a r t i e civile d a n s la p r o c é d u r e pénale 

d i l igen tée à l ' encon t re des ma l f a i t eu r s . C e s d e r n i e r s furent c o n d a m n é s à 

ve r se r aux pa r t i e s civiles une i n d e m n i s a t i o n don t le m o n t a n t é ta i t laissé à 

l ' app réc ia t ion des j u r id i c t i ons civi les; toutefois , les j u r id i c t ions péna les 

a l l ouè ren t au r e q u é r a n t un a c o m p t e de 50 mil l ions de l ires i t a l i ennes 

( ITL) , à verser su r - l e - champ . 
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34. Le r e q u é r a n t n ' a pas précisé si l ' a compte de 50 mil l ions d ' I T L lui a 

é té ve r sé et si, à dé fau t , il a fait des d é m a r c h e s en vue d ' enca i s se r c e t t e 

s o m m e . 

35. Q u o i qu' i l en soit, l ' in té ressé n ' a saisi les j u r id i c t i ons civiles 

d ' a u c u n e d e m a n d e en d o m m a g e s - i n t é r ê t s à l ' encon t re des m a l f a i t e u r s . Il 

exp l ique q u ' e n tou t é ta t de cause les ma l f a i t eu r s n ' a u r a i e n t pas é té 

solvables. 

D . La d e m a n d e d ' i n d e m n i t é a u t i t re d e la loi n" 3 0 2 d e 1990 

36. Le 6 n o v e m b r e 1992, le r e q u é r a n t sollicita a u p r è s du m i n i s t è r e de 

la J u s t i c e et du min i s t è r e de l ' I n t é r i eu r u n e i n d e m n i t é au t i t r e de la loi 

n° 302 de 1990, qu i prévoi t une aide pour les v ic t imes du t e r r o r i s m e et 

d 'assoc ia t ions de ma l fa i t eu r s de type maf ieux . 

A l ' appui de sa d e m a n d e , le r e q u é r a n t a l légua i t q u e son fils avai t é té 

tué par des c r imine l s qui p u r g e a i e n t des pe ines d ' e m p r i s o n n e m e n t et 

fa isaient pa r t i e d ' u n e « b a n d e » don t les méfa i t s re leva ien t du c r ime 

o rgan i sé . 

37. Le r e q u é r a n t aff irme q u e le min i s t r e de la J u s t i c e , lors d ' un 

e n t r e t i e n , lui a u r a i t déconsei l lé d ' e n t a m e r une ac t ion en j u s t i c e c o n t r e 

l 'E ta t . 

38. Le 6 oc tobre 1994, la commiss ion c h a r g é e d ' e x a m i n e r la d e m a n d e 

de l ' in té ressé o r d o n n a un c o m p l é m e n t d ' i n s t ruc t ion afin de vérifier si les 

ma l f a i t eu r s r e sponsab les de la m o r t de son fils pouva ien t ê t r e qual i f iés de 

m e m b r e s d 'une «assoc ia t ion de m a l f a i t e u r s » , a u q u e l cas les d isposi t ions 

légales invoquées pa r le r e q u é r a n t é t a i e n t appl icab les . 

La commiss ion a t t r i b u a un c e r t a i n poids à un r a p p o r t du préfe t de 

Mi lan , l eque l aff i rmait q u e l ' a t t a q u e de la b a n q u e s ' é t an t soldée p a r le 

m e u r t r e du fils du r e q u é r a n t ne cons t i t ua i t pas un épisode isolé, ma i s 

qu ' i l y avai t une o rgan i sa t i on c r imine l le active d a n s ce t t e zone . 

39. Le 21 avril 1995, s ' appuyan t sur les r é s u l t a t s du c o m p l é m e n t 

d ' i n s t ruc t ion , la commiss ion s u s m e n t i o n n é e exclut c e p e n d a n t q u e le 

m e u r t r e de A. M a s t r o m a t t e o pût ê t r e cons idéré c o m m e s ' inscr ivant d a n s 

le c ad re des act ivi tés d ' u n e assoc ia t ion de ma l f a i t eu r s . 

40. Se fondant sur cet avis dé favorab le , le min i s t è r e de l ' I n t é r i eu r 

re je ta la d e m a n d e d ' i n d e m n i t é du r e q u é r a n t . 

4 1 . Le 25 ju i l l e t 1995, le r e q u é r a n t saisit le p r é s iden t de la R é p u b l i q u e 

d 'un recours e x t r a o r d i n a i r e con t r e ce t t e décis ion du m i n i s t è r e de 

l ' In té r i eur . 

42. Le 20 n o v e m b r e 1996, le Conse i l d ' E t a t e x p r i m a l'avis q u e le 

r ecours devai t ê t r e re je té au mot i f q u e l 'on n ' é t a i t conf ronté en l 'espèce 

ni à des faits de t e r r o r i s m e ni aux a g i s s e m e n t s d ' une associa t ion de 

ma l f a i t eu r s de type maf ieux , au sens de l 'ar t ic le 416 bis du code péna l . 
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43 . Le 24 février 1997, le p rés iden t de la R é p u b l i q u e re je ta le recours 

du r e q u é r a n t . 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. L e s m e s u r e s d e s t i n é e s à f a c i l i t e r la r é i n s e r t i o n («benefici 

penitenziari ») 

44. La loi n" 663 du 10 oc tobre 1986 (di te « loi Gozzini », d ' a p r è s le nom 

de son a u t e u r ) a modifié la loi p é n i t e n t i a i r e (loi n° 354 du 26 ju i l l e t 1975) 

en vue de facil i ter la r é in se r t i on sociale des c o n d a m n é s . 

45 . L 'ar t ic le 30 ter § 8 de la loi p é n i t e n t i a i r e prévoit la possibil i té 

d 'oc t royer à un d é t e n u des pe rmis s ions de sor t ie dès lors qu ' i l fait p reuve 

d ' une bonne condu i t e en mil ieu ca rcé ra l et qu ' i l ne p r é s e n t e pas de d a n g e r 

pour la socié té . Selon la gravi té des dé l i t s , le d é t e n u doit avoir p u r g é une 

pé r iode d ' e m p r i s o n n e m e n t f e rme avan t de pouvoir bénéf ic ier d ' u n e telle 

m e s u r e . 

L 'absence de d a n g e r o s i t é sociale est laissée à l ' appréc ia t ion du j u g e de 

l ' appl ica t ion des pe ines , qu i doit consu l t e r les a u t o r i t é s p é n i t e n t i a i r e s . 

46. Selon u n e c i rcula i re du min i s t è r e de la J u s t i c e su r l 'appl icat ion de la 

loi Gozzini d a t é e du 9 juillet 1990, qui r ep r ena i t deux no tes des 29 d é c e m b r e 

1986 et 30 m a i 1988, la s imple absence de sanct ions discipl inaires n ' é t a i t 

pas suffisante p o u r accorder u n e m e s u r e de r é inse r t ion , la volonté s incère 

du d é t e n u de pa r t i c ipe r au p r o g r a m m e de ré inser t ion et de r é a d a p t a t i o n 

devan t ê t r e é tab l ie . En o u t r e , l ' appréc ia t ion de la dange ros i t é sociale du 

d é t e n u devai t se fonder non s e u l e m e n t su r les in format ions fournies par 

les équ ipes p é n i t e n t i a i r e s , ma i s aussi sur celles disponibles a u p r è s de la 

police lorsque le j u g e cons idéra i t c e t t e vérif icat ion nécessa i re . 

47. Le décre t - lo i n" 306 du 8 j u i n 1992, qui est devenu la loi n" 356 du 

7 août 1992, a i n t rodu i t des condi t ions plus c o n t r a i g n a n t e s en ce qui 

conce rne les dél i t s c o m m i s d a n s le cad re d ' u n e assoc ia t ion de ma l f a i t eu r s . 

La loi en q u e s t i o n a exclu n o t a m m e n t la possibi l i té d ' acco rde r des 

pe rmiss ions de sor t ie ou d ' a u t r e s m e s u r e s de subs t i t u t i on à la d é t e n t i o n 

d a n s le cas de dé l i t s p a r t i c u l i è r e m e n t graves (par e x e m p l e l 'associat ion de 

type maf i eux ) , à moins que l ' in té ressé ne col labore avec la j u s t i ce . 

D a n s le cas d ' un d é t e n u c o n d a m n é pour a t t a q u e à m a i n a r m é e avec cir

cons tances a g g r a v a n t e s (ar t ic le 628 § 3 d u code p é n a l ) , la loi (ar t ic le 4bis 

de la loi p é n i t e n t i a i r e ) précise q u ' a u c u n e m e s u r e de r é in se r t i on ne peut 

ê t r e accordée lo r sque des é l é m e n t s s e m b l e n t i n d i q u e r l ' ex is tence d 'un lien 

e n t r e l ' in té ressé et le c r ime o rgan i sé . 

Le j u g e de l ' appl ica t ion des pe ines doi t d e m a n d e r des i n fo rma t ions aux 

services de pol ice ; en tou t é t a t d e cause , il se p rononce d a n s les t r e n t e 

j o u r s qu i su ivent sa d e m a n d e de r e n s e i g n e m e n t s . 
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48. La semi- l ibe r té est une m e s u r e d e subs t i t u t ion à la d é t e n t i o n 

(ar t ic le 48 de la loi p é n i t e n t i a i r e ) qui p e r m e t à l ' in té ressé de passe r une 

pa r t i e de la j o u r n é e à l ' ex té r i eu r de l ' é t ab l i s semen t p é n i t e n t i a i r e p o u r 

t r ava i l l e r ou se l ivrer à d ' a u t r e s act ivi tés faci l i tant sa r é in se r t i on sociale. 

L ' i n t é r e s s é n e p o r t e pas l 'un i forme des d é t e n u s . 

A u x t e r m e s de l 'ar t icle 50 de la loi p é n i t e n t i a i r e , la semi - l ibe r t é p e u t 

ê t r e accordée a p r è s u n e pé r iode d ' e m p r i s o n n e m e n t f e rme , d o n t la d u r é e 

var ie en fonction de la g rav i té de l ' infract ion, et lo r sque le c o m p o r t e m e n t 

d u d é t e n u m o n t r e u n e a m é l i o r a t i o n et que les condi t ions d ' u n e r é inse r t ion 

sociale progress ive sont r éun ies . 

C e t t e m e s u r e peu t ê t r e accordée p a r le t r i buna l d ' app l ica t ion des 

pe ines . U n p r o g r a m m e est a lors é tabl i p a r le d i r e c t e u r de l ' é t ab l i s semen t 

p é n i t e n t i a i r e conce rné . 

49. D ' a p r è s les s t a t i s t i ques fournies pa r le G o u v e r n e m e n t pour la 

pé r iode a l l an t de 1991 à 2001 : 

a) le t aux de d é t e n u s qu i ont bénéficié d ' une pe rmiss ion de sor t ie et 

qu i en ont profi té pour s 'évader n ' a j a m a i s d é p a s s é 1,12 %; 

b) le t a u x de d é t e n u s qui ont bénéficié d ' un r é g i m e de semi- l ibe r té et 

qu i en ont profi té pour s ' évader a é té in fé r ieur à 2 %; 

c) le t a u x de d é t e n u s ayan t c o m m i s u n e infract ion a lors qu ' i l s 

bénéf ic ia ient d 'un r ég ime de semi- l iber té et ayan t de ce fait vu r év o q u e r 

la m e s u r e de subs t i t u t ion a é té de 0,26 % en 1999, 0,71 % en 2000, 0,12 % 

en 2001 . 

B. L 'ac t ion e n r e s p o n s a b i l i t é c iv i l e à l ' e n c o n t r e d e s m a g i s t r a t s 

50. La loi n" 1 17 de 1988 régit l 'act ion en responsab i l i t é civile à 

l ' encon t re des m a g i s t r a t s . L 'a r t ic le 2 § 3 d) de la loi d ispose q u e la 

r e sponsab i l i t é d 'un j u g e peu t ê t r e mise en c a u s e lorsque celui-ci a a d o p t é 

d a n s l 'exercice de ses fonctions - i n t e n t i o n n e l l e m e n t ou en c o m m e t t a n t 

une faute grave - une m e s u r e l i t ig ieuse. 

C. L 'ac t ion e n d o m m a g e s - i n t é r ê t s 

5 1 . L 'a r t ic le 2043 du code civil énonce le pr inc ipe «neminem laedere», 

c 'es t -à-di re le devoir g é n é r a l de ne pas cause r de d o m m a g e à a u t r u i . 

Q u i c o n q u e a l lègue avoir subi un d o m m a g e en violat ion de ce p r inc ipe 

peu t e n g a g e r u n e ac t ion en r e sponsab i l i t é . 

D . L ' i n d e m n i t é p r é v u e p a r la lo i n° 3 0 2 d e 1990 

52. P o u r les v ic t imes du t e r r o r i s m e et des associa t ions de m a l f a i t e u r s 

de type maf ieux , la loi n° 302 de 1990 prévoi t u n e a ide à la c h a r g e de l 'E ta t . 
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E N D R O I T 

SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 2 DE LA 

C O N V E N T I O N 

53. Le p r e m i e r p a r a g r a p h e de l 'ar t icle 2 de la C o n v e n t i o n dispose : 

«Le droit de toute personne à la vie est protégé par la loi (...) » 

54. Le r e q u é r a n t r e p r o c h e aux a u t o r i t é s d 'avoir con t r ibué à c r é e r les 

condi t ions du m e u r t r e de son fils en accordan t des m e s u r e s de ré inse r t ion 

aux ma l f a i t eu r s en cause . Il se p la in t é g a l e m e n t de n 'avoi r o b t e n u a u c u n e 

r é p a r a t i o n de la p a r t de l 'E ta t . A l ' appui de ses griefs, le r e q u é r a n t 

invoque l 'ar t icle 2 de la Conven t i on . 

55 . La C o u r est donc saisie de deux ques t i ons d i s t inc tes qu 'e l l e va 

e x a m i n e r tour à tour . 

A. S u r le m a n q u e m e n t a l l é g u é d e s a u t o r i t é s à l e u r d e v o i r d e 

p r o t é g e r l e d r o i t à la v ie d u f i l s d u r e q u é r a n t 

/. Arguments des parties 

a) Le requérant 

56. Le r e q u é r a n t sou t ien t qu ' i l y a eu un m a n q u e m e n t aux obl igat ions 

posi t ives de p r o t é g e r la vie de son fils, en ce q u e les a u t o r i t é s i t a l i ennes ont 

p e r m i s à des ma l f a i t eu r s récidivis tes t r è s d a n g e r e u x de sor t i r de pr ison. 

Il a l lègue q u e les j u g e s saisis des d e m a n d e s d ' admiss ion au bénéfice des 

m e s u r e s de r é in se r t i on l i t ig ieuses n ' on t pas p rocédé à un e x a m e n correct 

et a p p r o p r i é des doss iers des i n t é r e s sés , n o t a m m e n t en ce qui concerne 

l ' appréc ia t ion de leur d a n g e r o s i t é . 

Le r e q u é r a n t se p la in t en pa r t i cu l i e r du fait q u e , le 26 oc tobre 1989, le 

j u g e c o m p é t e n t a accordé à M.R. une pe rmiss ion de sor t ie de deux j o u r s , 

a lors q u e A.C. , son coïnculpé et anc ien compl ice , d é t e n u d a n s le m ê m e 

é t a b l i s s e m e n t , vena i t de s ' évader à la faveur d 'une telle m e s u r e . 

L ' i n t é re s sé voit d a n s cet é l é m e n t une grave nég l igence des a u t o r i t é s . 

57. Selon lui, il es t clair en ou t r e q u e ni G.M. d a n s le c ad re de son 

r é g i m e de semi- l ibe r té ni M.R. et A.C. d u r a n t l eu r pe rmiss ion de sor t ie 

n 'on t é té soumis à un con t rô le de la p a r t des a u t o r i t é s de police, l acune 

q u e d é m o n t r e r a i t le fait q u e le G o u v e r n e m e n t n ' a p rodu i t a u c u n procès-

verbal ou a u t r e d o c u m e n t faisant é t a t des m e s u r e s de cont rô le 

c o n c r è t e m e n t a d o p t é e s . 

58. Au d e m e u r a n t , a u c u n e m e s u r e efficace n ' a u r a i t é té pr ise après 

l 'évasion de A.C. et de M.R. pour r e t r o u v e r ces d e r n i e r s . 
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59. De l'avis du r e q u é r a n t , les faits en cause r e n d e n t f l agran t s 

le m a n q u e de coord ina t ion et d ' i n fo rma t ion e n t r e les s t r u c t u r e s 

p é n i t e n t i a i r e s , la l égè re t é et la nég l igence des a u t o r i t é s de police, 

l ' insuffisance des vérif icat ions faites p a r les j u g e s de l ' appl ica t ion des 

pe ines et l eu r s e r r e u r s d ' app réc i a t i on . 

60. Le r e q u é r a n t fait enfin observer q u e si la pol i t ique p é n i t e n t i a i r e d e 

r é inse r t ion sociale des d é t e n u s n 'es t pas c r i t iquab le sur le p lan t h é o r i q u e , 

l 'espèce i l lus t re de m a n i è r e é c l a t a n t e le p r o b l è m e du recours i n o p p o r t u n 

et abus i f aux m e s u r e s d e r é inse r t ion . 

b) Le Gouvernement 

61 . Le G o u v e r n e m e n t e s t ime q u e les obl iga t ions positives décou lan t 

de l 'ar t ic le 2 de la Conven t i on a s t r e i g n e n t l 'E ta t à a d o p t e r les m e s u r e s 

nécessa i res pour p r o t é g e r la vie et à m e t t r e en place un sys tème 

jud i c i a i r e p e r m e t t a n t d ' é t ab l i r les r e sponsab i l i t é s en cas d ' a t t e i n t e à la 

vie, ma i s q u e l 'on ne sau ra i t impose r à l 'E ta t d ' e m p ê c h e r t o u t e violence 

po ten t i e l l e . 

En l ' espèce , les a u t o r i t é s a u r a i e n t fait tou t ce qui é ta i t en leur pouvoir 

pour p r o t é g e r la vie de A. M a s t r o m a t t e o et , a p r è s la m o r t de celui-ci, elles 

a u r a i e n t pr is t ou t e s les m e s u r e s nécessa i res p o u r ident i f ie r et p u n i r les 

m e u r t r i e r s . 

62. Selon le G o u v e r n e m e n t , une éven tue l l e violat ion ne pour ra i t 

conce rne r q u e les a g i s s e m e n t s de M.R. et G.M., les seuls ayan t pa r t i c ipé 

a c t i v e m e n t au m e u r t r e a lors qu ' i l s v e n a i e n t de bénéficier r e s p e c t i v e m e n t 

d ' une pe rmiss ion de sor t ie et d ' un r é g i m e de semi - l ibe r t é . 

63. Le G o u v e r n e m e n t , qui soul igne q u ' u n e pe ine a é g a l e m e n t p o u r 

finalité de r é a d a p t e r , sou t i en t q u e le sys t ème des m e s u r e s de r é in se r t i on 

est c o m p a t i b l e avec les ex igences de l 'ar t ic le 2 de la Conven t i on . 

A cet éga rd , le G o u v e r n e m e n t fait valoir q u e la légis la t ion p e r t i n e n t e 

é t a i t dé jà conforme aux exigences de l 'ar t icle 2 à l ' époque des fai ts , en ce 

qu 'e l le a t t r i b u a i t a u x j u g e s de l ' appl ica t ion des pe ines le pouvoir de se 

r e n s e i g n e r , s'ils l ' e s t ima ien t nécessa i re , sur l ' ex is tence de l iens e n t r e u n 

d é t e n u et le mi l ieu c r imine l . 

64. Selon le G o u v e r n e m e n t , les décis ions con t e s t ée s des j u g e s de 

l ' appl ica t ion des pe ines é t a i e n t conformes aux p resc r ip t ions légales . 

65. Q u a n t aux m e s u r e s de con t rô le don t les pe rmis s ions de sor t ie 

é t a i en t a s so r t i e s , si le G o u v e r n e m e n t r econna î t qu 'e l les ne pouva ien t à 

elles seules e m p ê c h e r que des dél i ts soient commis , elles faisaient 

n é a n m o i n s su i te à u n e a p p r é c i a t i o n favorable de la p a r t du j u g e et 

v isaient donc à n ' a s s u r e r q u ' u n cont rô le m i n i m u m sur la l ibe r té d u 

d é t e n u p rov i so i r emen t r e m i s en l iber té . 

66. Le G o u v e r n e m e n t observe q u e , m ê m e en a d m e t t a n t qu ' i l puisse y 

avoir eu de la p a r t des a u t o r i t é s q u e l q u e s défa i l lances , le lien e n t r e celles-
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ci et la m o r t de A. M a s t r o m a t t e o n 'es t ob jec t ivement pas t r è s fort, et 

sub jec t ivemen t imprév is ib le . 

Le lien de causa l i t é ne sera i t g u è r e solide eu éga rd aux c i rcons tances 

d a n s lesquel les le décès de la v ic t ime est su rvenu , à savoir à l ' issue d 'une 

longue sér ie de coïncidences , donc d ' é l é m e n t s for tu i t s , i m p r é v u s e t 

imprévis ib les . R i e n n ' i nd ique q u e les a u t o r i t é s pouva ien t savoir q u e la vie 

de A. M a s t r o m a t t e o é ta i t r é e l l e m e n t en d a n g e r . 

2. Appréciation de la Cour 

a) Principes généraux 

67. La C o u r rappe l le avan t tout q u e l 'ar t ic le 2 consac re l 'une des 

va leu r s f o n d a m e n t a l e s des sociétés d é m o c r a t i q u e s qui fo rmen t le Consei l 

de l 'Eu rope ( a r r ê t McCann et autres c. Royaume-Uni, 27 s e p t e m b r e 1995, 

série A n " 324, pp . 45-46, § 147). 

La p r e m i è r e p h r a s e de l 'ar t ic le 2 § 1 a s t r e i n t l ' E t a t non s e u l e m e n t à 

s ' abs ten i r de p rovoque r la m o r t de m a n i è r e vo lon ta i re et i r r égu l i è re , 

mais auss i à p r e n d r e les m e s u r e s nécessa i r e s à la p ro tec t ion de la vie des 

pe r sonnes re levan t de sa ju r id ic t ion ( a r r ê t Osman c. Royaume-Uni, 

28 oc tobre 1998, Recueil des arrêts et décisions 1998-VHI, p. 3159, § 115; voir 

auss i Tanribilir c. Turquie, n" 21422/93, § 70, 16 n o v e m b r e 2000, et L.C.B. 

c. Royaume-Uni, 9 j u i n \99ci,Recueil 1998-III, p . 1403, § 36) . 

L 'obl igat ion de l 'E t a t va au-de là du devoir p r imord i a l d ' a s s u r e r le droi t à 

la vie en m e t t a n t en p lace une légis lat ion péna le conc rè t e d i s suadan t 

d e c o m m e t t r e des a t t e i n t e s c o n t r e la p e r s o n n e et s ' appuyan t sur un 

m é c a n i s m e d ' app l ica t ion conçu pour en p réven i r , r é p r i m e r et s anc t i onne r 

les v iola t ions . Aussi , d a n s c e r t a i n e s c i r cons tances b ien définies , l 'ar t icle 2 

peu t m e t t r e à la c h a r g e des a u t o r i t é s l 'obl igat ion posit ive de p r e n d r e 

p r é v e n t i v e m e n t des m e s u r e s d ' o rd re p r a t i q u e pour p r o t é g e r l ' individu 

dont la vie est m e n a c é e pa r les a g i s s e m e n t s c r imine l s d ' a u t r u i . 

68. C e l a ne signifie toutefois pas que l 'on puisse d é d u i r e de ce t t e 

d isposi t ion u n e obl iga t ion positive d ' e m p ê c h e r t ou t e violence po ten t ie l l e 

(voir n o t a m m e n t Tanribilir, p r éc i t é , § 71 , et Dujardin et autres c. France, 

n" 16734/90, décis ion de la C o m m i s s i o n du 2 s e p t e m b r e 1991, Décis ions 

et r a p p o r t s 72, pp. 236, 239) . Il faut en effet i n t e r p r é t e r c e t t e obl igat ion 

de m a n i è r e à ne pas i m p o s e r a u x a u t o r i t é s u n f a rdeau i n s u p p o r t a b l e ou 

excessif, en t e n a n t c o m p t e des difficultés p o u r la police d ' e x e r c e r ses 

fonctions d a n s les sociétés c o n t e m p o r a i n e s , et auss i de l ' imprévisibi l i té 

du c o m p o r t e m e n t h u m a i n et des choix o p é r a t i o n n e l s à faire en t e r m e s de 

p r io r i t é s et de r e s sources ( a r r ê t Osman p r éc i t é , pp. 3159-3160, § 116). 

Dès lors, t ou t e m e n a c e a l l éguée con t re la vie n 'obl ige pas les au to r i t é s , 

a u r e g a r d de la C o n v e n t i o n , à p r e n d r e des m e s u r e s conc rè t e s pour en 

p réven i r la r éa l i sa t ion . La C o u r a aff irmé qu ' i l y a u n e obl iga t ion positive 
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lorsqu ' i l est é tab l i q u e les au to r i t é s conna i s sa i en t ou a u r a i e n t dû 

c o n n a î t r e l ' ex is tence d ' une m e n a c e réel le et i m m é d i a t e p o u r la vie d 'un 

ou de p lus i eu r s individus et qu 'e l les n 'ont pas pr is , d a n s le c ad re de leurs 

pouvoirs , les m e s u r e s qu i , d ' un point de vue r a i sonnab le , a u r a i e n t sans 

d o u t e pallié ce r i sque ( a r r ê t Osman p réc i té , pp. 3159-3160, § 116 ; Paul et 

Audrey Edwards c. Royaume-Uni, n" 46477/99, § 55, C E D H 2002-11 ; Bromiley 

c. Royaume-Uni ( d é c ) , n" 33747/96, 23 n o v e m b r e 1999). 

b) Application au cas d'espèce 

69. La s i tua t ion e x a m i n é e d a n s les affaires Osman et Paul et 

Audrey Edwards por ta i t sur l 'exigence d ' u n e p ro tec t ion r a p p r o c h é e d ' un ou 

de p lus ieurs individus ident i f iables à l ' avance c o m m e cibles po ten t i e l l e s 

d ' u n e ac t ion m e u r t r i è r e . 

L 'espèce se d i s t i n g u e d e ces affaires en ce qu ' i l ne s 'agit pas ici de 

d é t e r m i n e r si la r esponsab i l i t é des a u t o r i t é s est engagée du fait qu 'e l les 

n 'on t pas a s s u r é de p ro tec t ion r a p p r o c h é e à A. M a s t r o m a t t e o ; ce qui est 

en cause , c 'est l 'obl igat ion d ' a s s u r e r une p ro t ec t i on g é n é r a l e de la société 

con t r e les a g i s s e m e n t s éven tue l s d ' une ou de p lus ieurs p e r s o n n e s 

p u r g e a n t une pe ine d ' e m p r i s o n n e m e n t p o u r avoir c o m m i s des c r imes 

violents et d 'en définir l ' é t endue . 

70. La Cour doit en p r e m i e r lieu d é t e r m i n e r si le sys t ème des m e s u r e s 

de subs t i t u t ion à la d é t e n t i o n engage en l u i - m ê m e la responsab i l i t é de 

l 'E ta t sur le t e r r a i n de l 'ar t icle 2 de la C o n v e n t i o n du fait de la m o r t 

infligée à un pas san t pa r des d é t e n u s qu i p u r g e a i e n t une peine p o u r 

c r imes violents et qui on t é té au to r i sé s à sor t i r de pr ison en ve r tu de ce 

sys t ème . 

71. La C o u r c o n s t a t e que le m e u r t r e d e A. M a s t r o m a t t e o a é té c o m m i s 

pa r M.R. avec la compl ic i té de C M . et de G.B. , et q u e les d e u x p r e m i e r s 

s e u l e m e n t é t a i en t d é t e n u s et bénéf ic ia ient r e spec t i vemen t d ' une 

pe rmiss ion de sor t ie et d ' un r é g i m e de semi - l ibe r t é . Dès lors, seul le 

c o m p o r t e m e n t de ces d e u x ma l f a i t eu r s est suscept ib le , le cas é c h é a n t , 

d ' e n g a g e r la r esponsab i l i t é de l 'E ta t p o u r m a n q u e m e n t au devoir de 

p r o t é g e r la vie. 

72. U n e des fonctions essent ie l les d ' u n e pe ine d ' e m p r i s o n n e m e n t est 

de p r o t é g e r la société , pa r e x e m p l e en e m p ê c h a n t un c r imine l de récidiver 

et de nu i re ainsi d a v a n t a g e . En m ê m e t e m p s , la C o u r r econna î t le but 

l ég i t ime d ' une po l i t ique de r é in se r t i on sociale progress ive des p e r s o n n e s 

c o n d a m n é e s à des pe ines d ' e m p r i s o n n e m e n t . D a n s ce t t e op t ique , elle 

conçoit le bien-fondé de m e s u r e s - te l les q u e des sor t ies t e m p o r a i r e s -

p e r m e t t a n t la r é i n s e r t i o n sociale du d é t e n u , m ê m e lo r sque celui-ci a é t é 

c o n d a m n é pour des c r imes v io lents . 

La C o u r relève à ce propos q u e d a n s le sys t ème i ta l ien , pour pouvoir 

bénéficier d ' u n e sor t ie au to r i s ée , un d é t e n u doit avoir pu rgé une pér iode 
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d ' e m p r i s o n n e m e n t m i n i m u m dont la d u r é e est fonction de la g rav i té de 

l ' infract ion à l 'origine de sa c o n d a m n a t i o n . De plus, selon l 'ar t icle 30 ter 

§ 8 de la loi p é n i t e n t i a i r e , une pe rmiss ion de sor t ie ne peu t ê t r e accordée 

q u e si l ' i n t é ressé a fait p r euve d ' une b o n n e condu i t e en mil ieu ca rcéra l et 

si sa sor t ie ne p r é s e n t e pas de d a n g e r pour la socié té . A cet égard , la 

s imple absence de sanc t ions d isc ip l ina i res n 'es t pas suff isante pour 

oc t royer u n e pe rmis s ion de sor t ie , la volonté s incère du d é t e n u de 

pa r t i c ipe r au p r o g r a m m e de r é in se r t i on et de r é a d a p t a t i o n d e v a n t ê t re 

é tab l ie . La d a n g e r o s i t é sociale du d é t e n u est laissée à l ' app réc ia t ion du 

juge de l ' appl ica t ion des pe ines , qui doit consu l t e r les au to r i t é s 

p é n i t e n t i a i r e s . U n e tel le app réc i a t i on doit se fonder non s e u l e m e n t sur 

les in fo rma t ions fournies p a r les a u t o r i t é s p é n i t e n t i a i r e s , mais aussi sur 

celles d isponibles a u p r è s de la police lo r sque le j u g e cons idère ce t te 

vérif icat ion néces sa i r e . 

En o u t r e , la loi n" 356, qui se penche plus spéc i f iquement sur le cas des 

c r imes c o m m i s p a r les m e m b r e s d ' une associa t ion de ma l f a i t eu r s , exclut 

t ou t e possibi l i té d ' accorder une pe rmiss ion de sor t ie ou a u t r e m e s u r e de 

subs t i t u t ion à la d é t e n t i o n en faveur d 'un d é t e n u ayan t c o m m i s une 

infract ion p a r t i c u l i è r e m e n t g rave , du moins si celui-ci n ' a pas coopéré 

avec les a u t o r i t é s c h a r g é e s de la r épress ion . De plus, si un d é t e n u a é té 

c o n d a m n é pour at lac | t ie à m a i n a r m é e avec c i r cons tances a g g r a v a n t e s , la 

pe rmiss ion de sor t ie ne peu t ê t r e accordée lorsque des é l é m e n t s d o n n e n t à 

pense r qu ' i l ex is te des l iens e n t r e l ' in té ressé et le c r ime o rgan i sé . En 

parei l cas, le j u g e doit d e m a n d e r des in fo rma t ions aux services de police 

et , en tout é t a t de cause , se p r o n o n c e r d a n s les t r e n t e j o u r s qui su ivent sa 

d e m a n d e de r e n s e i g n e m e n t s ( p a r a g r a p h e s 44-48 c i -dessus) . 

La C o u r e s t ime q u e ce sys tème mis en place en I ta l ie prévoit des 

m e s u r e s suff isantes pour a s s u r e r la p ro t ec t i on de la société . Elle est 

confor tée d a n s cet avis pa r les s t a t i s t i ques fournies pa r l 'E ta t dé fendeur , 

qui m o n t r e n t q u e le p o u r c e n t a g e de c r imes c o m m i s p a r des d é t e n u s en 

semi- l iber té est t rès bas tou t c o m m e le p o u r c e n t a g e d 'évas ions su rvenues 

lors d ' u n e sor t ie au to r i s ée ( p a r a g r a p h e 49 c i -dessus) . 

73. Dès lors, r ien n ' i nd ique q u e le r é g i m e des m e s u r e s de ré inse r t ion 

appl icable en I ta l i e à l ' époque des faits doive ê t re mis en cause sur le 

t e r r a i n de l 'a r t ic le 2. 

74. R e s t e à savoir si, d a n s les c i r cons tances pa r t i cu l i è res de l 'espèce, 

l'adoption et la mise en œ u v r e des décis ions d ' acco rde r u n e permiss ion 

de sor t ie à M.R. et la semi- l ibe r té à G.M. révè len t un m a n q u e m e n t au 

devoir de d i l igence qui s ' impose d a n s ce d o m a i n e en v e r t u de l 'ar t icle 2 

de la Conven t i on . 

A ce propos il est c e r t a i n q u e si M.R. et G .M. ava ien t é té en pr ison le 

8 n o v e m b r e 1989, A. M a s t r o m a t t e o n ' a u r a i t pas é té tué pa r eux. 

Toutefo is , une s imple condi t ion sine qua non ne suffit pas p o u r q u e la 

r esponsab i l i t é d e l 'E ta t soit e n g a g é e au r ega rd de la C o n v e n t i o n : il doit 
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ê t r e é tab l i q u e le décès de A. M a s t r o m a t t e o est r é su l t é du m a n q u e m e n t 

des a u t o r i t é s na t i ona l e s à « [faire] tou t ce q u e l 'on pouvai t ra ison

n a b l e m e n t a t t e n d r e d 'e l les pour e m p ê c h e r la m a t é r i a l i s a t i o n d ' un 

r i sque c e r t a i n et i m m é d i a t p o u r la vie, don t elles ava ien t ou a u r a i e n t 

dû avoir c o n n a i s s a n c e » ( a r r ê t Osman p r éc i t é , pp . 3159-3160, § 116), le 

r i sque en cause d a n s ce t t e affaire é t a n t un d a n g e r pe san t sur la vie des 

m e m b r e s de la société en géné ra l et non d ' un ou de p lus i eu r s individus 

d é t e r m i n é s . 

75. A cet éga rd , la C o u r observe q u e le j u g e de l ' appl ica t ion des pe ines 

d 'Alexandr ie a pris sa décis ion c o n c e r n a n t M.R. en se fondant su r les 

r a p p o r t s des a u t o r i t é s p é n i t e n t i a i r e s , lesquel les ava ien t fo rmulé un avis 

posi t i f sur le c o m p o r t e m e n t , la r é a d a p t a t i o n et la volonté de r é in se r t i on 

de M.R. ( p a r a g r a p h e 15 c i -dessus) . 

D a n s le cas de G.M., le t r i buna l d ' app l ica t ion des pe ines de Ven i se s 'est 

appuyé sur les r a p p o r t s des a u t o r i t é s p é n i t e n t i a i r e s , qu i ava ien t appréc i é 

de m a n i è r e posit ive le c o m p o r t e m e n t et la r é a d a p t a t i o n du d é t e n u , sur 

le bon d é r o u l e m e n t de ses p r é c é d e n t e s pe rmis s ions de sor t ie et sur l'avis 

favorable de la police q u a n t à l 'act ivi té profess ionnel le q u e G.M. exe rce ra i t 

( p a r a g r a p h e 20 c i -dessus) . 

76. La C o u r e s t ime q u e p a r m i les é l é m e n t s qu i é t a i en t en leur 

possession, r i en ne pouvai t faire c r a ind re aux a u t o r i t é s na t i ona l e s q u e la 

sor t ie de M.R. ou de G.M. pû t p r é s e n t e r u n r i sque c e r t a i n et i m m é d i a t 

pour la vie, et e n c o r e moins qu 'e l l e pû t d é b o u c h e r sur la mor t t r a g i q u e 

de A. M a s t r o m a t t e o à l ' issue de l ' e n c h a î n e m e n t de c i r cons tances 

for tu i tes qui s 'est p rodu i t en l 'espèce. Il n 'y avai t r ien non plus qu i pû t 

leur faire p e n s e r qu' i l é ta i t nécessa i re de p r e n d r e des m e s u r e s 

c o m p l é m e n t a i r e s afin q u e , une fois hors d e pr ison, M.R. et G.M. ne 

cons t i t uen t pas un d a n g e r p o u r la socié té . 

Il est vrai que M.R. a o b t e n u une pe rmis s ion d e sor t ie a p r è s q u e son 

anc ien complice A.C. eut profi té d ' u n e sor t ie a u t o r i s é e p a r le m ê m e j u g e 

pour s 'évader . Toutefo is , ce cons t a t à lui seul ne suffit pas , selon la C o u r , à 

é tab l i r que la décis ion de laisser sor t i r M.R. imposa i t des p r é c a u t i o n s 

pa r t i cu l i è res ; en effet, a u c u n é l é m e n t ne m o n t r e q u e les a u t o r i t é s 

c o m p é t e n t e s a u r a i e n t r a i s o n n a b l e m e n t dû prévo i r q u e les deux individus 

en ques t ion a l la ien t se c o n c e r t e r en vue de c o m m e t t r e u n e infract ion qu i 

se so ldera i t p a r la m o r t d ' a u t r u i . 

77. Dans ces condi t ions , la C o u r es t ime qu' i l n 'es t pas é tab l i q u e les 

a u t o r i s a t i o n s accordées à M.R. et à G.M. a ien t d o n n é lieu à un 

q u e l c o n q u e m a n q u e m e n t des a u t o r i t é s j ud i c i a i r e s à p r o t é g e r le dro i t à la 

vie d e A. M a s t r o m a t t e o . 

78. Q u a n t au c o m p o r t e m e n t p r é t e n d u m e n t nég l igen t de la police, il 

ressor t du doss ier que M.R. a é té soumis au type de con t rô le 

h a b i t u e l l e m e n t p révu en cas de permiss ion de sor t ie ( p a r a g r a p h e 16 ci-

dessus ) . 
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Après l 'évasion de M.R., c o m m e d 'a i l l eurs ap rès celle de A.C. , des avis 

de r e c h e r c h e furent diffusés selon la m é t h o d e g é n é r a l e m e n t e m p l o y é e en 

pare i l cas ( p a r a g r a p h e 17 c i -dessus) . 

M ê m e à suppose r q u e les a u t o r i t é s eussen t pu p r e n d r e des m e s u r e s 

plus efficaces pour r e c h e r c h e r les fugitifs, la C o u r ne voit pas de ra isons 

de r e p r o c h e r a u x a u t o r i t é s un q u e l c o n q u e m a n q u e de d i l igence telle que 

l 'exige l 'ar t ic le 2 de la Conven t i on . 

79. A la l umiè r e de ces cons idé ra t ions , la C o u r e s t ime qu' i l n 'y a pas eu 

violat ion de l 'a r t ic le 2 de la C o n v e n t i o n à cet éga rd . 

B. S u r la v i o l a t i o n a l l é g u é e de l ' o b l i g a t i o n p r o c é d u r a l e d é c o u l a n t 

d e l 'art ic le 2 

/. Arguments des parties 

a) Le requérant 

80. Le r e q u é r a n t r ep roche aux a u t o r i t é s de ne pas lui avoir accordé de 

r é p a r a t i o n pour la m o r t de son fils. 

Il a d m e t q u e le dro i t i n t e r n e lui offrait la possibi l i té d ' i n t r o d u i r e devan t 

les j u r id i c t i ons civiles u n e ac t ion en d o m m a g e s - i n t é r ê t s à l ' encon t re des 

ma l f a i t eu r s , et aff irme ne pas s ' ê t re prévalu de c e t t e possibi l i té parce 

q u ' e u éga rd à la p i è t r e s i t ua t ion f inancière de ces d e r n i e r s , u n e telle 

ac t ion é ta i t vouée à l 'échec. 

8 1 . Le r e q u é r a n t observe qu ' i l ne s 'est pas préva lu non plus du recours 

prévu pa r la loi sur la r e sponsab i l i t é des m a g i s t r a t s , au mot i f q u e la 

r esponsab i l i t é d ' un j u g e n 'es t e n g a g é e q u ' e n cas de dol ou de fau te grave , 

ce qu i cons t i t ue un filtre t r è s sévère à la recevabi l i té d ' un r ecours . 

82. Enfin, p o u r ce qu i est d ' une act ion en d o m m a g e s - i n t é r ê t s à 

l ' encon t re d e l 'E t a t , le r e q u é r a n t aff i rme en avoir é té d i s suade p a r un 

r e p r é s e n t a n t du m i n i s t è r e de la J u s t i c e . 

b) Le Gouvernement 

83. Le G o u v e r n e m e n t observe que le r e q u é r a n t d isposai t de trois 

r ecours p o u r o b t e n i r r é p a r a t i o n de la m o r t de son fils et qu ' i l n ' en a 

exercé a u c u n . 

84. En p r e m i e r lieu, le r e q u é r a n t pouvai t e n g a g e r d e v a n t les 

jur id ic t ions civiles u n e ac t ion à l ' encon t re des ma l f a i t eu r s . 

85. En d e u x i è m e lieu, il pouvai t agi r à l ' encon t re des j u g e s de 

l 'appl icat ion des pe ines en v e r t u de la loi n" 177 de 1988. 

86. Le G o u v e r n e m e n t sou t ien t enfin q u e , m ê m e à suppose r que 

le r e q u é r a n t eû t é t é d i s suadé d ' i n t e n t e r une tel le ac t ion p a r un 
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r e p r é s e n t a n t du m i n i s t è r e de l a j u s t i c e , r ien ne l ' empêcha i t d ' e n g a g e r u n e 

act ion en responsab i l i t é con t re l 'E ta t . 

87. En conclus ion, le G o u v e r n e m e n t a l lègue q u e les r ecours prévus pa r 

le droi t i n t e r n e sont suff isants au r e g a r d de l 'ar t icle 2 de la C o n v e n t i o n . 

2. Appréciation de la Cour 

88. La C o u r cons idè re q u e le r e q u é r a n t se p la in t e s s e n t i e l l e m e n t de ne 

pas avoir o b t e n u de d é d o m m a g e m e n t d e l 'E ta t pour la m o r t de son fils, 

v ic t ime d ' u n c r i m e violent . 

Le r e q u é r a n t n ' ayan t pas fondé son gr ief sur l 'ar t icle 13 de la Con

ven t ion , la C o u r l ' e x a m i n e r a sur le t e r r a in des obl iga t ions p r o c é d u r a l e s 

décou l an t de l 'ar t ic le 2. 

a) Principes généraux 

89. La C o u r r appe l l e q u e les obl iga t ions posit ives énoncées à la 

p r e m i è r e p h r a s e de l 'ar t icle 2 de la C o n v e n t i o n i m p l i q u e n t é g a l e m e n t 

l 'obl igat ion de m e t t r e en place un sys tème jud ic i a i r e efficace et 

i n d é p e n d a n t p e r m e t t a n t d ' é t ab l i r la cause du m e u r t r e d ' un individu et 

de pun i r les coupab les (voir, mutatis mu tandis, Calvelli et Ciglio c. Italie 

[ G C ] , n" 32967/96, § 5 1 , C E D H 2002-1). Le bu t e s s e n t i e l ' d e pare i l le 

e n q u ê t e est d ' a s s u r e r la mise en œ u v r e effective des d isposi t ions de droi t 

i n t e r n e qui p r o t è g e n t le droi t à la vie e t , lo r sque le c o m p o r t e m e n t 

d ' a g e n t s ou a u t o r i t é s d e l 'E ta t p o u r r a i t ê t r e mis en cause , de vei l ler à ce 

q u e ceux-ci r é p o n d e n t des décès su rvenus sous leur responsab i l i t é ( a r r ê t 

Paul et Audrey Edwards p r éc i t é , §§ 69 et 71). 

90. La forme de l ' e n q u ê t e peu t va r ie r selon les c i rcons tances . Lorsqu ' i l 

s 'agit de m e t t r e en cause u n e nég l igence , u n e voie civile ou d isc ip l ina i re 

p e u t ê t r e suff isante ( a r r ê t Calvelli et Ciglio p r éc i t é , § 51) . 

9 1 . D a n s u n e e n q u ê t e sur un décès p r é t e n d u m e n t i m p u t a b l e à des 

a g e n t s ou des a u t o r i t é s de l 'E ta t , il est nécessa i re q u e les p e r s o n n e s 

r e sponsab les d e l ' e n q u ê t e soient i n d é p e n d a n t e s vis-à-vis de celles 

i m p l i q u é e s d a n s les faits . C e l a suppose non s e u l e m e n t une i n d é p e n d a n c e 

h i é r a r c h i q u e ou ins t i t u t ionne l l e , mais auss i une i n d é p e n d a n c e p r a t i q u e 

( a r r ê t Paul et Audrey Edwards p réc i t é , § 70). 

b) Application au cas d'espèce 

92. En l ' occur rence , la C o u r e s t ime qu ' i l ex is ta i t une obl iga t ion 

p r o c é d u r a l e cons i s t an t à d é t e r m i n e r les c i r cons tances de la m o r t de 

A. M a s t r o m a t t e o . En effet, d e u x des m e u r t r i e r s é t a i en t des d é t e n u s et 

é t a i e n t p lacés sous la g a r d e de l 'E t a t au m o m e n t des fai ts . 

93 . La C o u r re lève q u e les a u t o r i t é s i t a l i ennes ont ouver t et m e n é à 

bien une e n q u ê t e r é p o n d a n t aux c r i t è res s u s m e n t i o n n é s , et que M.R. et 
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G.M. ont é té r econnus coupab les du m e u r t r e de A. M a s t r o m a t t e o et 

c o n d a m n é s à de lourdes pe ines . En o u t r e , M.R. et G.M. on t é té 

c o n d a m n é s à d é d o m m a g e r le r e q u é r a n t , cons t i tué p a r t i e civile d a n s la 

p r o c é d u r e , c 'es t -à-dire à lui ve r se r i m m é d i a t e m e n t un a c o m p t e su r la 

s o m m e que les j u r id i c t i ons civiles fixeraient u l t é r i e u r e m e n t à la 

d e m a n d e du r e q u é r a n t . 

D a n s ces condi t ions , la C o u r e s t i m e q u e l 'E ta t i ta l ien a satisfait à 

l 'obl igat ion de g a r a n t i r une e n q u ê t e péna le qui découle de l 'ar t icle 2 de 

la C o n v e n t i o n . 

94. La ques t ion qui se pose en l 'espèce est de savoir si, o u t r e la 

pun i t ion des m e u r t r i e r s , les obl iga t ions p rocédu ra l e s au r ega rd de 

l 'ar t ic le 2 s ' é t e n d e n t j u s q u ' à ex iger l ' ex is tence d 'un recours p e r m e t t a n t 

de m e t t r e en cause la responsab i l i t é de l 'E t a t . 

95 . La C o u r note q u e le r e q u é r a n t a d e m a n d é une i n d e m n i t é liée à la 

n a t u r e du c r ime c o m m i s par les ma l f a i t eu r s et qu ' i l a é té d é b o u t é au mot i f 

q u e la loi p révoyant une a ide aux v ic t imes de c r imes maf ieux ou t e r ro r i s t e s 

n ' é t a i t pas appl icable en l 'espèce ( p a r a g r a p h e s 36-43 c i -dessus) . 

C e p e n d a n t , le r e q u é r a n t avait la possibil i té de m e t t r e en cause la 

responsab i l i t é des a u t o r i t é s p o u r nég l igence . A ce propos , la C o u r note 

q u ' e n dro i t i ta l ien deux recours s 'offraient pour e n g a g e r une act ion en 

d o m m a g e s - i n t é r ê t s à l ' encon t r e des a u t o r i t é s , à savoir u n e ac t ion con t r e 

l 'E ta t fondée sur l 'ar t icle 2043 du code civil et u n e ac t ion v isant les j u g e s 

de l ' appl ica t ion des pe ines en ve r tu de la loi n" 117 de 1988 su r la 

responsab i l i t é des m a g i s t r a t s ( p a r a g r a p h e s 50-51 c i -dessus) . 

O r il est vra i que ces d e u x r ecour s ne sont accessibles q u e si l ' exis tence 

d ' une fau te des a u t o r i t é s conce rnées est p rouvée . Toute fo i s , la C o u r 

observe que l 'a r t ic le 2 de la Conven t i on n ' impose pas aux E ta t s 

l 'obl igat ion de prévoir u n e i n d e m n i t é sur la base d ' une responsab i l i t é 

objective et le fait q u e le r ecours fondé sur la loi n" 117 de 1988 soit 

s u b o r d o n n é à l ' é t ab l i s semen t d ' un dol ou d ' une fau te g rave de la pa r t du 

juge en ques t i on n 'es t pas de n a t u r e à v ider de sa subs t ance la p ro tec t ion 

p r o c é d u r a l e offerte pa r le d ro i t i n t e r n e . C e l a est d ' a u t a n t plus vra i q u e 

l 'on ne peu t en l 'espèce j u g e r c o n c r è t e m e n t de l 'efficacité de ces deux 

r ecour s , p u i s q u e le r e q u é r a n t n ' e n a exercé aucun . 

96. A la l u m i è r e de ces cons idé ra t ions , la C o u r e s t i m e q u e les 

ex igences p rocédura l e s décou l an t de l 'ar t icle 2 ont é té r e m p l i e s . 

97. En conclusion, il n'y a pas eu violat ion de l 'ar t ic le 2 de la 

Conven t i on de ce chef non plus. 

PAR C E S M O T I F S , LA C O U R 

1. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t icle 2 de la 

C o n v e n t i o n en ce qu i conce rne les m e s u r e s p r éven t i ve s ; 
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2. Dit, p a r seize voix c o n t r e u n e , qu ' i l n 'y a pas eu viola t ion de l 'ar t icle 2 

d e la Conven t i on en ce qu i conce rne les g a r a n t i e s p r o c é d u r a l e s . 

Fait en français et en ang la i s , puis p rononcé en a u d i e n c e pub l ique au 

Palais des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 24 oc tobre 2002. 

Luz ius W l I . D H A B E R 

P ré s iden t 

Pau l M A H O N E Y 

Greff ier 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t a u x ar t ic les 45 § 2 de la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en pa r t i e 

d i s s iden te de M . Bonel lo . 

L.W. 

P . J . M . 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E B O N E L L O 

(Traduction) 

1. Eu é g a r d à la n o u v e a u t é et à la complex i t é des ques t i ons soulevées 

pa r ce t t e affaire, il m ' e s t difficile d 'avoir u n e opin ion t r a n c h é e . Il n ' é t a i t 

g u è r e aisé de sor t i r du l abyr in the et j e r e n d s h o m m a g e à la ma jo r i t é , qui a 

eu mo ins de m a l q u e moi à t rouve r l ' i ssue. 

2. Les c i r cons tances de l 'espèce ne sont p r a t i q u e m e n t pas con t e s t ée s . 

Le 8 n o v e m b r e 1989, le fils du r e q u é r a n t a é té t ué pa r u n e b a n d e de q u a t r e 

ma l f a i t eu r s qu i v e n a i e n t d ' a t t a q u e r u n e b a n q u e à ma in a r m é e . P a r m i les 

m e m b r e s de la b a n d e a r m é e qu i ont déval isé la b a n q u e , l 'un, le t i r e u r qui a 

a b a t t u la v ic t ime , bénéficiai t d ' une pe rmiss ion d e sor t i e , e t u n a u t r e du 

r ég ime de s e m i - l i b e r t é ; ces m e s u r e s l eur ava ien t à tous deux p e r m i s de 

q u i t t e r l ' é t ab l i s semen t p é n i t e n t i a i r e où ils p u r g e a i e n t d e longues pe ines 

d ' e m p r i s o n n e m e n t pour des infrac t ions c o m m i s e s avec violence . 

3. En ce qu i conce rne le d é t e n u M.R., celui- là m ê m e qui a tué 

A. M a s t r o m a t t c o , il p u r g e a i t au m o m e n t des faits une peine de plus de 

qu inze ans d ' e m p r i s o n n e m e n t pour t en t a t i ve d ' a s sas s ina t , a t t a q u e à 

m a i n a r m é e et d ' a u t r e s infract ions . Le t r i buna l qu i l'a c o n d a m n é l 'avait 

qualif ié de « s o c i a l e m e n t d a n g e r e u x » . A.C. , qu i avai t a u p a r a v a n t été 

c o n d a m n é p o u r homic ide , effectuai t à l ' époque u n e pe ine d ' e m p r i s o n n e 

m e n t de onze ans p o u r vol à m a i n a r m é e c o m m i s en b a n d e avec la 

compl ic i té de M.R. Q u a n t à G.M., il é t a i t - ou p lu tô t il a u r a i t dû se 

t rouve r - en d é t e n t i o n p o u r u n e pé r iode de six ans p o u r compl ic i té dans 

un vol à m a i n a r m é e e t d ' a u t r e s infrac t ions . G.B., le d e r n i e r c o m p a r s e du 

g r o u p e , avai t à son actif u n e i m p r e s s i o n n a n t e liste de c o n d a m n a t i o n s pour 

vol à m a i n a r m é e et a u t r e s exploi ts du m ê m e type, mais n ' é t a i t pas en 

d é t e n t i o n au m o m e n t des faits. 

4. Si j ' a i souscri t à l'avis de la ma jo r i t é selon leque l a u c u n e violat ion 

« m a t é r i e l l e » du dro i t à la vie n 'es t i m p u t a b l e à l 'E t a t i ta l ien , c'est 

u n i q u e m e n t en ra i son de l ' impossibi l i té de t rouve r - selon les c r i t è res qui 

se d é g a g e n t de la j u r i s p r u d e n c e de la C o u r ju squ ' i c i - le lien de causa l i té 

qui doit i m p é r a t i v e m e n t ex is te r e n t r e les m a n q u e m e n t s de l 'E t a t et le 

décès de la v ic t ime p o u r jus t i f i e r le cons t a t d ' une viola t ion « m a t é r i e l l e » 

de l 'ar t icle 2. 

5. Toute fo i s , j e m e suis d é m a r q u é de la major i t é en e s t i m a n t qu' i l y 

avai t eu viola t ion « n o n m a t é r i e l l e » de ce t t e disposi t ion. J ' e s t i m e q u e la 

C o u r a u r a i t pu et dû d i re q u e les «ob l iga t ions p r o c é d u r a l e s » i n h é r e n t e s 

à l 'ar t ic le 2 i m p l i q u e n t p o u r l 'E ta t le devoir d ' i n d e m n i s e r le p ré jud ice subi 

pa r les v ic t imes d ' un homic ide lorsque sa responsab i l i t é objective est 

e n g a g é e . 
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6. P o u r d iss iper tou t m a l e n t e n d u , p e r m e t t e z - m o i d ' a f f i rmer d ' e m b l é e 

m o n indéfect ible sou t ien à t ou t sy s t ème visant à r é i n t é g r e r les c o n d a m n é s 

au sein de la société . J e félicite l ' I ta l ie p o u r avoir pris des m e s u r e s 

c o u r a g e u s e s en vue de la resocia l i sa t ion des d é t e n u s , y compr i s les 

r é g i m e s de semi- l iber té et les pe rmis s ions de sor t ie assor t ies d 'un 

con t rô le . Il se ra i t p o u r le moins insensé d ' avance r que les r a r e s échecs 

c o n s t a t é s imposen t la mise au r e b u t de m e s u r e s auss i m é r i t o i r e s que 

celles-ci. 

7. Ces p r o g r a m m e s de r é i n s e r t i o n sont pe rçus c o m m e servant deux 

ca tégor ies d ' i n t é r ê t s : ceux de l 'E t a t , qu i a tout à g a g n e r d ' une ba isse de 

la c r imina l i t é , et ceux des d é l i n q u a n t s e u x - m ê m e s , à qu i l 'on propose 

d ' a u t r e s voies q u e celle d ' une vie hors la loi. Toutefo is , la ques t ion 

f o n d a m e n t a l e à m e s yeux est la s u i v a n t e : l 'E ta t doit-il p r o t é g e r 

u n i q u e m e n t deux i n t é r ê t s , ainsi que la ma jo r i t é le suggè re , ou bien trois? 

Doit-i l se c o n t e n t e r de dé fendre ses p rop res i n t é r ê t s en p r e n a n t 

p a r a l l è l e m e n t des m e s u r e s favorables à ceux des d é l i n q u a n t s , ou doit-il 

a sp i r e r à c o m p l é t e r ces d e u x va leurs - a s s u r é m e n t sacrées - pa r les 

i n t é r ê t s des v ic t imes ( sporad iques ) du s y s t è m e ? 

8. J ' e s t i m e q u e le c ad re ju r id ique i ta l ien s 'est m o n t r é t rès g é n é r e u x en 

m e t t a n t en avant ses i n t é r ê t s p rop res et ceux des d é l i n q u a n t s , ma i s en 

m ê m e t e m p s t rès nég l igen t des i n t é r ê t s des v ic t imes q u e font les échecs 

du s y s t è m e . Mes col lègues ont , à j u s t e t i t r e , l a r g e m e n t fait écho aux 

p réoccupa t ions de la société et à celles des d é l i n q u a n t s . Au r i sque de 

r o m p r e ce t t e h a r m o n i e , j e r é c l a m e p o u r les v ic t imes de ce type de c r ime 

le dro i t de faire e n t e n d r e leur voix d i s s o n a n t e . 

9. A mon sens , un E ta t ne g a r a n t i t pas su f f i samment à c h a c u n la 

j ou i s sance d u dro i t à la vie lorsqu' i l i n s t a u r e un m é c a n i s m e qui bénéficie 

à la socié té et aux d é l i n q u a n t s t a n t qu ' i l fonct ionne sans à-coups, ma i s qui 

se dé s in t é r e s se du des t in de ses v ic t imes e n cas de « r a t é s » . P o u r d o n n e r 

un sens u n t a n t soit peu é q u i t a b l e à la mise en ba lance des va l eu r s e n j e u , 

la resocia l i sa t ion du d é l i n q u a n t devra i t a l ler de pa i r avec la social isat ion 

du r i sque . M ê m e lo r sque la r e sponsab i l i t é de l 'E ta t n 'es t pas e n g a g é e pour 

quas i -dé l i t , u n e responsab i l i t é découle c e r t a i n e m e n t des r i sques i n h é r e n t s 

à des m e s u r e s sociales c o m m e celles en cause en l 'espèce. 

10. C o n c r è t e m e n t et d a n s divers d o m a i n e s , l ' I talie t é m o i g n e à 

p r é s e n t un respec t éclairé des exigences de la « re sponsab i l i t é object ive», 

i n d é p e n d a m m e n t de t ou t e responsab i l i t é quas i -dé l ic tue l le . L ' I t a l i e 

r econna î t l 'obl igat ion j u r i d i q u e d ' i n d e m n i s e r n o t a m m e n t les v ic t imes du 

c r ime o rgan i sé , des vacc ina t ions ob l iga to i res , des ac tes de t e r r o r i s m e et 

des t ransfus ions de s ang c o n t a m i n é . D a n s ces d o m a i n e s , la r esponsab i l i t é 

quas i -dé l ic tue l le de l 'E ta t est b ien moins g r a n d e qu 'e l l e ne l 'est 

r e l a t i v e m e n t aux c r imes commis p a r des d é t e n u s i m p r u d e m m e n t l ibérés 

à la su i t e d ' une e r r e u r de j u g e m e n t d ' u n e a u t o r i t é de l 'E ta t . J e t rouve p o u r 

le moins a r b i t r a i r e , voire d i s c r i m i n a t o i r e , le fait q u ' u n e i n d e m n i s a t i o n soit 
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prévue lorsque la cu lpabi l i té de l 'E t a t peu t ê t r e cons idérée c o m m e 

m i n i m e , alors qu ' e l l e est refusée q u a n d se t r ouven t en cause des 

dys fonc t i onnemen t s du sys tème qui on t e n t r a î n é la m o r t . L ' E t a t i ta l ien 

est a n i m é par un espr i t de so l idar i té « h u m a n i s a n t » qui se t r a d u i t par 

des n o r m e s j u r i d i q u e s ; hé las , ces belles i n t en t i on s t o u r n e n t cour t lorsque 

d ' i nnocen t e s v ic t imes t o m b e n t sous les bal les de d é t e n u s en permiss ion . 

11. A m o n sens , l 'obl igat ion de p r o t é g e r la vie imp l ique le devoir de 

m e t t r e en a d é q u a t i o n les p r o p r e s i n t é r ê t s de l 'E ta t q u e sont la p ro tec t ion 

de la société et la r é inse r t ion des d é l i n q u a n t s avec son p e n d a n t , 

l 'obl igat ion de r é p a r e r le d o m m a g e , lo r sque - et c 'est excep t ionne l - les 

m e s u r e s pr ises en faveur des i n t é r ê t s en ques t ion causen t un préjudice 

aux individus q u e l'on sacrifie p o u r y sa t i s fa i re . 

12. Les t r i b u n a u x sont r a r e m e n t a m e n é s à s t a t u e r sur une 

responsabi l i té de l 'E t a t fondée non sur la faute mais u n i q u e m e n t sur le 

« r i sque social» lié à d ' éventue l les infract ions c o m m i s e s pa r des 

c o n d a m n é s ayan t pu q u i t t e r p roviso i rement la pr ison g râce à des mesu re s 

de resocial isat ion. J e connais deux décisions en la m a t i è r e : il s 'agit d a n s les 

deux cas d 'affaires e x a m i n é e s pa r des ju r id ic t ions de la F r ance , pays dont 

la j u r i s p r u d e n c e a façonné u n e p ro tec t ion en cas de responsabi l i t é objective 

de l 'E ta t . D a n s la p r e m i è r e , trois c o n d a m n é s bénéf ic iant d ' une permiss ion 

de sor t ie e f fec tuèrent avec succès l ' a t t aque à m a i n a r m é e d ' une b a n q u e 1 ; 

clans la seconde , u n d é t e n u c o m m i t un homic ide six mois ap rè s s 'ê t re enfui 

à la faveur d ' une pe rmiss ion de so r t i e 2 . 

13. D a n s la p r e m i è r e affaire, la j u r id i c t ion saisie j u g e a l 'E ta t 

r e sponsab le des d o m m a g e s subis pa r la b a n q u e , p r é c i s é m e n t pa rce que 

les m e s u r e s d e ré inse r t ion des c o n d a m n é s imp l iquen t n é c e s s a i r e m e n t 

des r i sques pour les t ie rs , l 'E ta t i n t e r v e n a n t c o m m e a s s u r e u r des r i sques 

sociaux. Dans la seconde affaire, a u c u n e r é p a r a t i o n ne fut accordée , mais 

u n i q u e m e n t pa r ce q u e l ' in terval le de six mois écoulé e n t r e la sor t ie 

p r é m a t u r é e du d é t e n u et l 'homicide avait c o n s i d é r a b l e m e n t affaibli le 

lien de causa l i t é . 

14. J e t rouve assez t roub lan t que le droi t d ' une b a n q u e à j o u i r de son 

a rgen t ait inspiré plus de compass ion à u n e j u r id i c t i on de dro i t c o m m u n 

q u e le dro i t d ' un h o m m e à la vie à u n e cour des dro i t s de l ' h o m m e . 

15. J e soul igne q u e c'est sans e n t h o u s i a s m e q u e je me suis rall ié à 

l'avis de la ma jo r i t é selon lequel il n 'y avait pas eu viola t ion « m a t é r i e l l e » 

1. Garde des Sceaux c. Banque populaire de la région économique de Strasbourg - Conseil 
d 'Etat , 29 avril 1987. 
2. Garde des Sceaux c. Henry - Conseil d 'Etat , 27 mars 1985. Voir également Ministre de la 
Justice c. Thouzellier - Conseil d 'Etat , 3 février 1956 (dommages causés par des mineurs qui 
s'étaient enfuis d'une institution d'éducation surveillée) ; Garde des Sceaux e. Theys - Conseil 
d 'Etat, 2 décembre 1981 (préjudice causé par un détenu bénéficiant d'une permission de 
sortie). 
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de l 'ar t icle 2. J e suis b ien conscient q u ' à ce s t ade précoce de la 

j u r i s p r u d e n c e de la C o u r , un cons ta t de violat ion ma té r i e l l e a p p a r a î t r a i t 

injustifié, voire audac i eux . A m o n sens , le r a i s o n n e m e n t de la C o u r , 

cons idéré d a n s la l ignée de sa p rop re j u r i s p r u d e n c e , est su f f i s amment 

conva incan t . Toute fo i s , mon adhés ion r é t i c e n t e à l'avis de la ma jo r i t é sur 

ce po in t est n u a n c é e p a r d iverses cons idé ra t ions que j ' e s t i m e devoir 

cons igner . 

16. Nul d o u t e à m e s yeux q u e le fait d ' a cco rde r des pe rmiss ions de 

sor t ie provisoires ou un r ég ime de semi - l ibe r t é à t rois des d é l i n q u a n t s 

déjà c o n d a m n é s qu i se sont ensu i t e r éun i s p o u r p r e n d r e la vie du j e u n e 

M a s t r o m a t t e o n ' é t a i t r ien d ' a u t r e q u ' u n e fatale bévue des j u g e s c h a r g é s 

de l ' appl ica t ion des pe ines . Les c o n t r a i n t e s liées à la société civilisée 

ava ien t p rov i so i r emen t r e t i r é à ces t rois m a l f a i t e u r s leur l iber té de 

n u i r e ; d a n s le respec t de la légal i té , les ga rd i ens de la j u s t i c e ava ien t 

r e t e n u c o n t r e eux leur p ropens ion grave et t enace à c o m m e t t r e des 

c r imes v io lents . En fait, le t r i b u n a l ayan t o r d o n n é l ' i nca rcé ra t ion de M.R. 

lui avait d é c e r n é le t i t r e d ' individu « s o c i a l e m e n t d a n g e r e u x » en 

h o m m a g e à son i m p o s a n t p a l m a r è s . Ces é l é m e n t s é t a i en t connus des 

juges qu i ont au to r i sé la sor t ie i n o p p o r t u n e de ces individus et l eur on t 

ainsi ouver t les po r t e s de la pr ison. 

17. L o r s q u ' u n e a u t o r i t é pa rv ien t à la conclusion q u ' u n e pe ine 

d ' e m p r i s o n n e m e n t p r o n o n c é e pa r les t r i b u n a u x à l ' encon t re d ' un 

d é l i n q u a n t r econnu coupab le doit p rov i so i r emen t ê t r e mise e n t r e 

p a r e n t h è s e s , elle a s s u m e les r esponsab i l i t é s i n h é r e n t e s à une tel le 

décision. Si celle-ci s 'avère fondée sur d e mauva i s e s in fo rma t ions et cause 

un d o m m a g e à des t ie rs i nnocen t s , la c h a r g e d e la jus t i f ica t ion doit à m o n 

sens i n c o m b e r à l 'E ta t . Ce n 'es t pas à la v ic t ime de p rouve r la 

r e sponsab i l i t é de l 'E ta t . Selon moi , c 'est a u x o r g a n e s de l 'E t a t ayan t 

décidé la l ibéra t ion p r é m a t u r é e des d é l i n q u a n t s qu ' i l i ncombe de p rouve r 

q u e la r esponsab i l i t é de l 'E ta t n 'es t pas e n j e u . 

18. En l 'espèce, j e pense qu ' i l est p a r t i c u l i è r e m e n t difficile à l ' E t a t de 

se d é d o u a n e r de l ' e r r eu r de j u g e m e n t c o m m i s e p a r les m a g i s t r a t s ayan t 

au to r i s é la sor t ie de d é l i n q u a n t s récidivis tes (déjà c o n d a m n é s p o u r 

assass ina t , t en t a t i ve d 'homic ide , compl ic i té lors d ' une t en t a t i ve 

d ' homic ide , et vol à m a i n a r m é e ) , don t l 'un é ta i t dé jà un m e m b r e 

p a t e n t é du cercle des individus « s o c i a l e m e n t d a n g e r e u x » . Ce la est 

d ' a u t a n t plus vra i q u e le j u g e ayant au to r i s é la sor t ie de M.R. 

( « s o c i a l e m e n t d a n g e r e u x » ) l'a fait a lors q u e A.C. , son compl ice no to i re 

p r é c é d e m m e n t c o n d a m n é pour homic ide , s 'é ta i t déjà enfui à la faveur 

d ' u n e pe rmis s ion de sor t ie et coura i t d a n s la n a t u r e g râce à l 'E t a t . Le fait 

q u e tous ces s ignaux n ' a i en t a l e r t é p e r s o n n e t é m o i g n e d ' une insouciance 

aussi insensée q u ' a v e u g l e . 

19. Le t e r r ib le m e u r t r e du j e u n e M a s t r o m a t t e o n ' es t pas loin de 

conf i rmer q u e les j u g e s ayant au to r i s é la sor t ie des c r imine l s en cause 
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ont fait p i è t r e u sage du pouvoir d i sc ré t ionna i r e que le droi t i ta l ien les 

invitai t à exe rce r . Ils ont e s t i m é que l 'E ta t devai t faire confiance et 

c réd i t à ceux qu i m é r i t a i e n t déf iance et scep t ic i sme . La loi s u b o r d o n n e la 

sor t ie provisoire des c o n d a m n é s à la convict ion éc la i rée du juge q u e 

l ' individu suscept ib le de bénéf ic ier d ' une tel le m e s u r e ne p r é s e n t e aucun 

« d a n g e r pour la soc ié té» . En l 'espèce, c 'est ce q u e le j u g e a c ru . D 'où un 

fiasco jud ic ia i r e qui a coû té la vie à un h o m m e . 

20. Le m e u r t r e a é té c o m m i s q u e l q u e t e m p s après l ' échéance de la 

sor t ie a u t o r i s é e , s ans que les c o n d a m n é s soient r e n t r é s en pr ison. Avant 

q u e les t i rs et le corps sans vie d ' un j e u n e h o m m e a t t i r e n t l ' a t t en t ion , la 

police ne semble avoir déployé a u c u n effort vé r i t ab le p o u r r e m e t t r e la 

ma in sur ces d é t e n u s « s o c i a l e m e n t d a n g e r e u x » qui é t a i en t en fuite. 

21 . J e pensa is q u e , selon un ax iome de dro i t i ncon t e s t ab l e , en cas de 

fau te ou nég l igence e n t r a î n a n t un pré jud ice , il i ncomba i t à la p e r s o n n e 

défa i l l an te de payer . O r il s e m b l e r a i t q u e la j u r i s p r u d e n c e de la C o u r 

puisse servir à jus t i f i e r d ' a u t r e s so lu t ions moins conformis tes . En 

l 'espèce, ce n 'es t pas l ' a u t e u r mais la v ic t ime du m e u r t r e qu i a payé les 

défai l lances de l 'E t a t . P e u t - ê t r e pa rce qu ' i l ne s 'agissait pas de faute ou 

de nég l igence , ma i s de fau te et de nég l igence . C 'es t f o r t e m e n t t roublé , 

c o m p t e t enu de m o n souci du r a t i o n n e l et de la logique j u r i d i q u e , que j ' a i 

fini pa r m e ra l l ier à c e t t e m a n i è r e de voir. 
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Article 2 

Life - Murder committed by convicted prisoners temporarily released from prison - Scope of 
Stale's obligation to protect society from potential acts of persons serving a prison sentence for 
violent crime - Legitimacy of policy of rehabilitation of violent criminals - Safeguards in 
connection with assessment of whether to allow prisoner temporary release - Unforeseeable 
events - Absence of material to alert national authorities to risk to life of members of the public 
- Effectiveness oj criminal investigation - Availability of civil remedies - Absence of obligation 
to provide compensation on basis of strict liability 

* 
* * 

The applicant's son was shot dead when three, bank robbers tried to take control of 
his car. Two of the men were serving prison sentences for violent offences. One had 
been granted a short period of prison leave and had absconded a few days before 
the murder; the other had been granted a semi-custodial regime which allowed 
him to work outside prison but required him to return there in the evening. The 
two men were convicted of the murder of the applicant's son and given long prison 
sentences. They were also ordered to pay the applicant damages in an amount to 
be determined by the civil courts. However, the applicant did not bring 
proceedings in the civil courts, considering that the perpetrators would in any 
event be unable to pay damages. 

Held 
Article 2: (a) Obligation to protect life: At issue in the case was the State's 
obligation to afford general protection to society against the potential acts of 
persons serving a prison sentence for violent crime and the determination of the 
scope of that obligation. The Court recognised the legitimate aim of a policy of 
progressive social reintegration of convicted prisoners and the merit of measures 
permitting such reintegration, even when it related to persons convicted of violent 
crimes. It considered that the Italian system, which contained a number of 
safeguards in connection with the assessment of whether a prisoner should be 
granted prison leave, provided sufficient protective measures for society and that, 
accordingly, there was nothing to suggest that the system had to be called into 
question under Article 2. It remained to be seen whether the adoption and 
implementation of the decisions granting prison leave and semi-custodial 
t reatment disclosed a breach of the duty of care required by Article 2. In that 

1. This summary by the Registry docs not bind the Court . 
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respect, the fact that the murder would not have taken place if the perpetrators 
had been in prison did not suffice to engage the responsibility of the Slate; it had to 
be shown that the death of the applicant's son resulted from a failure on the part of 
the authorities to do all that could reasonably be expected of them to avoid a real 
and immediate risk to life of which they had or ought to have had knowledge. In 
that connection, the respective decisions had been taken on the basis of reports 
which had given a positive assessment of the behaviour and reintegration of the 
two prisoners and there was nothing in the material before the national 
authorities to alert them to the fact that their release would pose a real and 
immediate threat to life, still less that it would lead to the tragic death of the 
applicant's son as a result of the chance sequence of events which occurred. 
Consequently, it had not been established that the measures had given rise to 
any failure on the part of the judicial authorities to protect the life of the 
applicant's son. 
Conclusion: no violation (unanimously). 
(b) Procedural obligations: A procedural obligation arose to determine the 
circumstances of the death and an adequate investigation was carried out, 
resulting in the conviction of the perpetrators and an order that they pay 
compensation. In these circumstances, the State had satisfied the obligation to 
guarantee a criminal investigation. As to whether the procedural obligations 
under Article 2 extended to requiring a remedy by which a claim could be lodged 
against the State, two remedies were available to the applicant: an action against 
the State and an action against the judges responsible lor the execution of 
sentences. While these remedies required proof of fault, Article 2 does not 
impose on States an obligation to provide compensation on the basis of strict 
liability and the fact that the liability of judges depended on proof of malice or 
gross negligence was not such as to render the procedural protection afforded by 
domestic law ineffective. This was the more so in the present case, since the 
effectiveness of the remedies could not be assessed, as the applicant had not used 
them. The procedural requirements of Article 2 had therefore been satisfied. 
Conclusion: no violation (sixteen votes to one). 
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In t h e c a s e o f M a s t r o m a t t e o v. Italy, 
T h e E u r o p e a n C o u r t of H u m a n R igh t s , s i t t ing as a G r a n d C h a m b e r 

composed of the following j u d g e s : 
M r L . WlLDHABER, President, 
M r C . L . R O Z A K I S , 

M r J . - P . C O S T A , 

M r G. R E S S , 

Sir Nicolas BRAT/A, 
M r B . CONFORTl, 
M r G A U K U R J Ö R U N D S S O N , 

M r G. B O N E L L O , 

M r s V . S T R Ä Z N I C K Ä , 

M r C. BlRSAN, 

M r M. FlSCHBACH, 

M r V . B U T K E V Y C H , 

M r B . ZuPANCIÖ, 

M r M. P E L L O N P Ä Ä , 

M r s M. T S A T S A - N I K O L O V S K A , 

M r E. L E V T L S , 

M r S. P A V L O V S C H I , 

and also of M r P . J . M A I I O M . Y , Registrar, 
H a v i n g d e l i b e r a t e d in pr iva te on 1 3 M a r c h , 5 J u n e and 2 5 S e p t e m b e r 

2 0 0 2 , 

Del ivers t he following j u d g m e n t , which was a d o p t e d on the last-
m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an app l ica t ion (no. 3 7 7 0 3 / 9 7 ) aga ins t the 
I ta l ian Republ ic lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n Righ t s 
(" the C o m m i s s i o n " ) u n d e r f o rmer Ar t ic le 2 5 of t he C o n v e n t i o n for t he 
P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s (" the 
C o n v e n t i o n " ) by an I t a l i an na t iona l , Mr Raffaele M a s t r o m a t t e o (" the 
a p p l i c a n t " ) , on 1 1 D e c e m b e r 1 9 9 6 . 

2 . T h e app l i can t , who had been g r a n t e d legal aid, was r e p r e s e n t e d 
before t h e C o u r t by M r B . N a s c i m b e n e , a lawyer p rac t i s ing in Mi lan . T h e 
I t a l i an G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by the i r 
Agen t , M r U . L e a n z a , H e a d of t h e D ip loma t i c Legal Service at t he 
Min i s t ry of Fore ign Affairs, ass is ted by M r V . Espos i to , co-Agent , and 
M r F. Crisaful l i , d e p u t y co-Agent . 

3 . T h e app l i can t a l leged t h a t the I ta l ian au tho r i t i e s were respons ib le 
for his son ' s d e a t h b e c a u s e he h a d been m u r d e r e d by p r i sone r s w h o had 
been g r a n t e d pr ison leave and had t a k e n a d v a n t a g e of it to abscond. 
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4. T h e appl ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No . 11 to the C o n v e n t i o n c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

5. T h e appl ica t ion was a l loca ted to t he Second Sect ion of t he C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . O n 14 S e p t e m b e r 2000 it was 
dec la red admiss ib le by a C h a m b e r of t ha t Sec t ion , c o n s t i t u t e d as 
provided in Rule 26 § 1. 

6. O n 22 N o v e m b e r 2001 the C h a m b e r r e l i nqu i shed ju r i sd i c t ion in 
favour of the G r a n d C h a m b e r , n e i t h e r of t he p a r t i e s hav ing objec ted to 
r e l i n q u i s h m e n t (Article 30 of t he Conven t i on and Rule 72). 

7. T h e compos i t ion of t he G r a n d C h a m b e r was d e t e r m i n e d accord ing 
to t he provis ions of Art ic le 27 §§ 2 a n d 3 of the C o n v e n t i o n a n d Rule 24. 

8. T h e appl ican t and the G o v e r n m e n t each filed w r i t t e n obse rva t ions 
on the m e r i t s of t he case . 

9. A h e a r i n g took place in publ ic in t he H u m a n Righ t s Bui ld ing, 
S t r a s b o u r g , on 13 M a r c h 2002 (Rule 59 § 2). 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r F. C R I S A F U L L I , deputy co-Agent; 

(b) for the applicant 
M r B. N A S C I M B E N E , 

M r s M.S. M O R I , Counsel. 

T h e C o u r t h e a r d the add res se s of these r e p r e s e n t a t i v e s and t he i r 
repl ies to ques t i ons pu t by t he j u d g e s . After t h e h e a r i n g t he pa r t i e s 
s u b m i t t e d s u p p l e m e n t a r y in fo rma t ion r e l a t i ng to those q u e s t i o n s . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

10. T h e app l ican t was bo rn in 1933 a n d lives in Cinisel lo B a l s a m o 
(Mi lan) . 

A. T h e m u r d e r o f t h e a p p l i c a n t ' s s o n 

11. O n 8 N o v e m b e r 1989 the app l i can t ' s son was m u r d e r e d by a 
c r imina l (M.R.) who had j u s t robbed a b a n k wi th two accompl ices 
(G.M. a n d G.B.) . Af ter leaving the bank the t h r e e robbe r s had failed to 
find the four th accompl ice (A.C.) , who was supposed to be wa i t i ng for 
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t h e m wi th a ge t away car . T h e y had the re fo re m a d e off on foot wi th the 
police in pu r su i t . T h e i r p a t h h a d t h e n crossed a ca r b e i n g dr iven by 
A. M a s t r o m a t t e o , t he app l i can t ' s son. T h e y had a t t e m p t e d to take 
cont ro l of the car , but it would a p p e a r t h a t A. M a s t r o m a t t e o had t r ied to 
get away from his a t t a c k e r s by acce le ra t ing , w h e r e u p o n M.R. h a d shot h im 
at po in t -b lank r a n g e . H e died a few hours la ter . 

B. I d e n t i f i c a t i o n o f t h e c r i m i n a l s 

12. T h e four c r imina l s were s u b s e q u e n t l y identif ied and cha rged . 
T h r e e of t h e m (M.R., A.C. and G.M.) w e r e serv ing pr i son s e n t e n c e s a t 
t he m a t e r i a l t ime , w h e r e a s t h e four th accompl ice , G.B., was free. 

13. F r o m the d o c u m e n t s in the case file it is possible to r econs t ruc t the 
case h is tory of t he c r imina l s , pa r t i cu la r ly t h a t of M.R. and G.M., bo th of 
w h o m were respons ib le for t h e app l i can t ' s son 's d e a t h . 

/. M.R. 

14. M.R., who fired t he fatal sho t , was serving a pr i son s en t ence of 
fifteen yea r s a n d seven m o n t h s for a t t e m p t e d m u r d e r , a r m e d robbery 
a n d o t h e r offences. H e was d u e to be re leased on 2 J u l y 1999 and was 
serving his pr ison s e n t e n c e in Alessandr ia . W h e n it convic ted M.R. on 
25 M a r c h 1987, the Mi l an Assize C o u r t of Appea l had cons ide red h im to 
be a d a n g e r to society. 

15. In a decis ion of 26 O c t o b e r 1989 the A l e s s a n d r i a n j u d g e 
responsib le for the e x e c u t i o n of s en t ences g r a n t e d M.R. pr ison leave 
from 10.45 a .m. on 1 N o v e m b e r 1989 to 10.45 a .m. on 3 N o v e m b e r 1989 
wi th t he condi t ion tha t he r e m a i n a t his h o m e in M o n z a ( n e a r M i l a n ) . 

It was t he first t i m e t h a t M.R. had b e e n g r a n t e d pr i son leave. T h e case 
file shows tha t the j u d g e respons ib le for the execu t ion of s e n t e n c e s rel ied 
on the r epo r t s by the pr i son a u t h o r i t i e s conce rned s t a t i n g t h a t t hey were 
satisfied wi th M.R. 's behav iour , r ehab i l i t a t i on a n d wi l l ingness to 
r e i n t e g r a t e . 

16. T h e decision g r a n t i n g pr ison leave was c o m m u n i c a t e d to the 
a p p r o p r i a t e police a u t h o r i t i e s . 

T h e in fo rma t ion provided by the M o n z a police shows t h a t M.R. had 
r e p o r t e d to t he police s t a t i o n a t 3.15 p .m. on 1 N o v e m b e r 1989. In a note 
d r a w n u p on 6 M a r c h 2000 t h e police s t a t e d t h a t a t t he t i m e no a n o m a l y 
had been recorded d u r i n g M.R. 's pr ison leave. 

17. O n the expiry of M.R. 's pr ison leave on 3 N o v e m b e r , he failed to 
r e t u r n to A le s sandr i a Pr i son and could not be found. 

O n the s a m e day A le s sand r i a Pr i son in formed t h e M o n z a police t h a t 
M.R. h a d not r e t u r n e d and t h a t he should the re fo re be cons idered to 
have absconded . 
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A " w a n t e d " not ice was issued and c i rcu la ted t h r o u g h o u t the coun t ry by 
m e a n s of the police c o m p u t e r sys t em. T h e not ice has not been kept in t he 
police files. 

2. G.M. 

18. G .M. was serv ing a s ix-year pr i son s en t ence imposed on 
16 D e c e m b e r 1986 for a id ing and a b e t t i n g a r m e d robbery a n d o t h e r 
offences. 

19. Since 21 O c t o b e r 1988 he had been subject to a semi-cus tod ia l 
r e g i m e , which is an a l t e r n a t i v e m e a s u r e to i m p r i s o n m e n t , p u r s u a n t to a 
decis ion of t he Venice cour t respons ib le for t he execu t ion of s e n t e n c e s . 
G .M. worked in Mi lan and r e t u r n e d to the city pr ison in the evenings . 

20. In g r a n t i n g h im t h a t a l t e rna t ive r e g i m e to i m p r i s o n m e n t , the 
cour t had rel ied on the r e p o r t s by t he pr i son a u t h o r i t i e s s t a t i n g t h a t 
G.M. had behaved well and showed a wil l ingness to r e i n t e g r a t e and tha t 
n o t h i n g u n t o w a r d had occu r red d u r i n g his previous per iods of pr ison 
leave. F u r t h e r m o r e , on 28 J u n e 1988 the Mi lan police h a d given a 
favourable opinion about the work which G.M. would be u n d e r t a k i n g . 

2 1 . T h e following obl iga t ions were a t t a c h e d to t he semi-cus tod ia l 
r e g i m e : 

(a) leave t he pr i son af ter 5 a .m. ( subsequen t ly 4 a.m.) a n d r e t u r n by 
11 p .m. at the l a tes t ; 

(b) not qu i t t he a u t h o r i s e d j o b w i thou t giving not ice ; 
(c) not spend money wi thou t pe rmiss ion ; 
(d) use public t r a n s p o r t ; 
(e) avoid excessive c o n s u m p t i o n of alcohol; a n d 
(f) spend b a n k holidays wi th his family and r e m a i n in the Mi lan a r ea . 
22. T h a t decision was sen t , inter alia, to t he Mi lan Social Services 

D e p a r t m e n t - t he a u t h o r i t y responsib le for i m p l e m e n t i n g supervisory 
m e a s u r e s - which car r ied out one inspec t ion , at the p r i sone r ' s h o m e 
a n d his place of work, d u r i n g the per iod of a p p r o x i m a t e l y twelve m o n t h s 
b e t w e e n the d a t e on which the semi-cus tod ia l m e a s u r e was g r a n t e d a n d 
t h e d a t e on which G.M. absconded . 

23. No supervisory m e a s u r e was envisaged by the police a u t h o r i t i e s . 
24. G.M. 's c r imina l record shows t h a t on 26 O c t o b e r 1989, which was 

a few days before t h e app l i can t ' s son was m u r d e r e d , he c o m m i t t e d a 
h a n d l i n g offence. H e was convicted of t h a t offence in 1991 in a j u d g m e n t 
which b e c a m e final on 18 M a r c h 1992. 

3. AC. 

25. A.C. was serv ing a pr i son s e n t e n c e for a r m e d robbery c o m m i t t e d 
jo in t ly wi th M.R. His c r imina l record shows t h a t he had a previous 
convict ion for m u r d e r . H e was in pr i son in Ales sandr i a . 
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26. In a decision of 23 Augus t 1989 the A l e s s a n d r i a n j u d g e responsib le 
for t h e execu t ion of s en t ences g r a n t e d h im pr ison leave from 19 to 
26 S e p t e m b e r 1989. T h e j u d g e respons ib le lor the execu t ion of s en tences , 
re lying on the r epo r t s by the pr i son a u t h o r i t i e s conce rned , had been 
satisfied wi th A.C. 's behav iou r in pr ison. T h e r epo r t p r e p a r e d by the 
pr ison worke r s respons ib le for m o n i t o r i n g A.C. had s t r e s sed his good 
behav iour d u r i n g his previous per iods of pr ison leave. 

27. Whi le on pr ison leave A.C. was subject to a n u m b e r of cons t r a in t s : 
he had to r epo r t to the police s t a t ion daily; s tay a t h o m e from 10 p .m. to 
8 a.m.; and not leave t he d is t r ic t of Ses to San Giovanni (Mi lan ) . 

T h e decision g r a n t i n g h im pr ison leave was c o m m u n i c a t e d to the 
a p p r o p r i a t e police a u t h o r i t i e s . T h e file shows tha t A.C. r e p o r t e d to the 
police s t a t i on dai ly to sign t he reg i s t e r . 

28. O n 26 S e p t e m b e r 1989, w h e n his pr i son leave exp i red , A.C. did 
not r e t u r n to the pr i son a n d was d e e m e d to have absconded . O n the 
s a m e day A le s sand r i a Pr ison in formed the M o n z a police t h a t A.C. had 
not r e t u r n e d and t h a t he should the re fo re be cons ide red to have 
absconded . 

A " w a n t e d " not ice was issued a n d c i rcu la ted to the var ious police forces 
t h r o u g h o u t the count ry . 

4, G.B. 

29. G.B., t he four th accompl ice , was not in pr ison a t the m a t e r i a l t ime . 

Hi s c r imina l record shows a n u m b e r of convict ions for a r m e d robbe ry and 

o t h e r offences. 

C. T h e c r i m i n a l p r o c e e d i n g s a g a i n s t t h e o f f e n d e r s a n d the 
a p p l i c a n t ' s a p p l i c a t i o n t o j o i n the p r o c e e d i n g s a s a c ivi l party 

30. T h e four offenders were s u b s e q u e n t l y ident i f ied a n d c h a r g e d . 
3 1 . O f the t h r e e p r i sone r s , only M.R. and G.M. were convicted of the 

m u r d e r of t he app l i can t ' s son, a ided a n d a b e t t e d by G.B. , a n d given long 
s e n t e n c e s . 

32. T h e th i rd p r i soner , A . C , w h o was to have been the dr iver , was 
convicted only of a r m e d robbe ry of a bank . 

33 . T h e app l ican t lodged an appl ica t ion to j o in the c r imina l 
p roceed ings aga ins t t he offenders as a civil pa r ty . T h e d e f e n d a n t s were 
o rde r ed to pay the civil p a r t i e s d a m a g e s in a n a m o u n t to be d e t e r m i n e d 
by the civil cour t s ; the c r imina l cour t s a w a r d e d the app l i can t 50,000,000 
I t a l i an lire ( ITL) , however , as a d o w n - p a y m e n t to be m a d e immed ia t e ly . 

34. T h e app l ican t did not s t a t e w h e t h e r t he d o w n - p a y m e n t of 
I T L 50,000,000 had been paid to h im or w h e t h e r , fail ing p a y m e n t , he had 
t a k e n s teps to a t t e m p t to ob ta in t he money . 
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35 . In any event t he app l ican t has not sued the c r imina l s for d a m a g e s 
in the civil cour t s . H e s u b m i t t e d t h a t they would not in any case have b e e n 
solvent . 

D. T h e c l a i m f o r c o m p e n s a t i o n u n d e r Law n o . 3 0 2 o f 1990 

36. O n 6 N o v e m b e r 1992 the appl ican t lodged a c la im wi th t h e 
M in i s t r y of J u s t i c e a n d the Min i s t ry of the I n t e r i o r for c o m p e n s a t i o n 
u n d e r Law no. 302 of 1990, which provides for c o m p e n s a t i o n for v ic t ims 
of t e r r o r i s m and maf ia- type c r imina l o r g a n i s a t i o n s . 

In suppor t of his c la im, the app l ican t a l leged t h a t his son h a d been 
m u r d e r e d by c r imina l s who were serv ing pr ison s en t ences and t h a t they 
w e r e m e m b e r s of a " g a n g " whose c r imina l act ivi t ies fell in to t he ca t ego ry 
of o rgan i sed c r ime . 

37. T h e app l i can t s t a t e d t h a t t he M i n i s t e r of J u s t i c e h a d advised h im, 
a t a m e e t i n g , not to b r ing legal p roceed ings aga ins t t he S t a t e . 

38 . O n 6 O c t o b e r 1994 the c o m m i t t e e respons ib le for e x a m i n i n g the 
a p p l i c a n t ' s claim o r d e r e d a fu r the r inqui ry wi th a view to es tab l i sh ing 
w h e t h e r or not t he c r imina l s respons ib le for the d e a t h of the app l i can t ' s 
son could be d e e m e d to be m e m b e r s of a "c r imina l o rgan i sa t i on" , which 
would have r e n d e r e d appl icable the s t a t u t o r y provisions on which the 
app l i can t rel ied. 

T h e c o m m i t t e e a t t a c h e d some weigh t to a r e p o r t d r a w n u p by the 
prefect (Prefetlo) of Mi lan s t a t i n g t h a t t h e b a n k robbery which had led to 
the m u r d e r of the app l i can t ' s son was not an isola ted episode, bu t t h e 
work ings of a c r imina l o rgan i sa t i on o p e r a t i n g in t he a r e a . 

39. However , on 21 Apri l 1995, on t he basis of t he r e su l t s of t h e fu r the r 
inquiry , t he above -men t ioned c o m m i t t e e ru l ed out t he possibil i ty t h a t 
A. M a s t r o m a t t e o ' s m u r d e r could be d e e m e d to be t he work of a c r imina l 
o rgan i sa t i on . 

40. Re ly ing on t h a t nega t ive opin ion , the Min i s t ry of the In t e r io r 
re jec ted t he app l i can t ' s c la im for c o m p e n s a t i o n . 

4 1 . O n 25 J u l y 1995 the appl ican t lodged a special a p p e a l w i th t he 
P r e s i d e n t of the Repub l i c aga ins t the decision of t he Min i s t ry of t he 
In t e r io r . 

42 . O n 20 N o v e m b e r 1996 t h e Consiglio di Stato exp re s sed the opin ion 
t h a t the appea l should be d i smis sed because the i n s t a n t case did not 
involve t e r ro r i s t ac ts or ac ts of a maf ia- type c r imina l o rgan i sa t ion wi th in 
t he m e a n i n g of Art ic le 416 6ZJ of t h e C r i m i n a l C o d e . 

43 . O n 24 F e b r u a r y 1997 the P re s iden t of the Repub l i c d i smissed the 
appea l . 
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II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. M e a s u r e s f a c i l i t a t i n g r e i n t e g r a t i o n (benefici penitenziari) 

44. Law no. 663 of 10 O c t o b e r 1986 (known as t he "Gozzin i A c t " after 
its sponsor) modif ied t he Pr ison Act (Law no. 354 of 2 6 J u l y 1975) in o rde r 
to faci l i tate the r e t u r n to t he c o m m u n i t y of convicted p r i sone r s . 

45 . Sect ion 30 ter(H) of t he Pr i son Act provides t h a t a p r i sone r m a y be 
g r a n t e d pr i son leave on condi t ion tha t he has behaved well in pr i son and is 
no t a d a n g e r to society. Accord ing to t he se r iousness of the offences, t he 
p r i sone r m u s t have served an u n s u s p e n d e d per iod of his s e n t e n c e before 
he or she can be d e e m e d eligible for pr ison leave. 

It is left to the j u d g e responsib le for the execu t ion of s e n t e n c e s , who 
m u s t consul t t he pr i son a u t h o r i t i e s , to d e t e r m i n e w h e t h e r or not the 
p r i sone r is a d a n g e r to society. 

46. Accord ing to a c i rcu la r of the Min i s t ry of J u s t i c e d a t e d 9 J u l y 1990 
on the appl ica t ion of t he Gozzini Act , which r e p r o d u c e d two no tes of 
29 D e c e m b e r 1986 a n d 30 May 1988, a m e a s u r e fac i l i ta t ing re
i n t e g r a t i o n could not be g r a n t e d mere ly because no discipl inary 
pena l t i e s had been imposed ; it also had to be es tab l i shed t h a t the 
p r i sone r was genu ine ly will ing to p a r t i c i p a t e in the r e i n t e g r a t i o n and 
r ehab i l i t a t i on p r o g r a m m e . F u r t h e r m o r e , t he a s s e s s m e n t of w h e t h e r the 
p r i sone r was a d a n g e r to society h a d to be b a s e d not only on the 
in fo rma t ion provided by the pr i son t e a m , bu t also on the in fo rmat ion 
avai lable from the police w h e r e the j u d g e , in his d i sc re t ion , d e e m e d 
such clar if icat ion necessary . 

47. Legis la t ive D e c r e e no. 306 of 8 J u n e 1992, which b e c a m e 
Law no. 356 of 7 A u g u s t 1992, i n t roduced m o r e s t r i n g e n t cond i t ions in 
respec t of offences c o m m i t t e d by a c r imina l o rgan i sa t i on . 

T h e s t a t u t e in ques t ion has ruled out , inter alia, t he possibi l i ty of 
g r a n t i n g pr i son leave or o t h e r a l t e rna t i ve m e a s u r e s to i m p r i s o n m e n t 
w h e r e pa r t i cu l a r ly ser ious offences (for e x a m p l e , maf ia- type associa t ion) 
a r e conce rned , unless t he p r i sone r coope ra t e s wi th t he judic ia l 
a u t h o r i t i e s . 

W h e r e a p r i sone r convicted of a g g r a v a t e d a r m e d robbery is 
conce rned (Article 628 § 3 of t he C r i m i n a l C o d e ) , t he Act (sect ion 4 bis 
of t he Pr i son Act) provides t h a t no m e a s u r e fac i l i ta t ing r e i n t e g r a t i o n 
can be o r d e r e d if t h e r e is evidence of a link b e t w e e n the p r i sone r and 
o rgan i sed c r ime . 

T h e j u d g e respons ib le for the execut ion of s en t ences m u s t r e q u e s t 
i n fo rma t ion from the police; he shall in any event m a k e a decis ion wi th in 
th i r ty days of r e q u e s t i n g t he in fo rmat ion . 

48. A semi-cus tod ia l r e g i m e is an a l t e rna t ive m e a s u r e to impr i son
m e n t (sect ion 48 of the Pr ison Act) which allows the p r i sone r to spend 
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par t of t h e day ou t s ide the pr ison w o r k i n g or u n d e r t a k i n g o t h e r act ivi t ies 
which will faci l i tate his or he r r e t u r n to t he c o m m u n i t y . T h e p r i sone r does 
not w e a r t he pr i son un i fo rm. 

U n d e r sect ion 50 of t he Pr ison Act a semi-cus todia l r e g i m e c a n be 
g r a n t e d af ter an u n s u s p e n d e d per iod of i m p r i s o n m e n t has b e e n served, 
the l eng th of which will vary accord ing to t he se r iousness of the offence, 
and if the p r i soner ' s behav iou r has improved and the condi t ions for his or 
he r p rogress ive r e t u r n to t he c o m m u n i t y a r e me t . 

T h a t m e a s u r e m a y be g r a n t e d by the court respons ib le for the 
execu t ion of s en t ences . A p r o g r a m m e is t h e n d r a w n u p by the governor 
of t he pr ison conce rned . 

49. T h e s ta t i s t ics provided by the G o v e r n m e n t for t he per iod 1991 to 
2001 show tha t 

(a) the p e r c e n t a g e of p r i sone r s on pr ison leave who have t a k e n 
a d v a n t a g e of t h a t m e a s u r e to abscond has never exceeded 1.12%; 

(b) t he p e r c e n t a g e of p r i soners subject to t he semi-cus tod ia l r e g i m e 
who have t a k e n a d v a n t a g e of it to abscond has been below 2%; a n d 

(c) the p e r c e n t a g e of p r i soners hav ing c o m m i t t e d an offence while 
subject to the semi-cus tod ia l r e g i m e a n d , accordingly, having b e e n 
depr ived of t he a l t e rna t i ve m e a s u r e was 0.26% in 1999, 0 .71% in 2000 
a n d 0.12% in 2001. 

B. Civi l p r o c e e d i n g s a g a i n s t j u d g e s 

50. T h e J u d g e s Liabil i ty Act (Law no. 117 of 1988) governs civil 
p roceed ings aga ins t j u d g e s . Section 2(3) (d) of t h a t s t a t u t e provides t h a t 
p roceed ings can be b r o u g h t aga ins t a j u d g e if he or she has — in ten t iona l ly 
or by an act of gross neg l igence - t a k e n an i n a p p r o p r i a t e m e a s u r e in the 
exercise of his or he r du t i e s . 

C. A c t i o n f o r d a m a g e s 

5 1 . Art ic le 2043 of t he Civil C o d e se ts forth the pr inciple of neminem 
laedere, which is a g e n e r a l d u t y not to h a r m o t h e r s . Anyone who a l leges 
t h a t he has s u s t a i n e d d a m a g e in b r e a c h of tha t pr inciple m a y b r i n g a n 
ac t ion for d a m a g e s . 

D . C o m p e n s a t i o n u n d e r Law n o . 3 0 2 o f 1990 

52. Law no. 302 of 1990 m a k e s provision for S t a t e c o m p e n s a t i o n for 
v ic t ims of t e r r o r i s m a n d maf ia- type c r imina l associa t ions . 
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T H E L A W 

ALLEGED V I O L A T I O N O F ARTICLE 2 O F T H E C O N V E N T I O N 

53. T h e first p a r a g r a p h of Art ic le 2 of the C o n v e n t i o n provides : 

"Everyone's right to life shall be protected by law. ..." 

54. T h e app l ican t accused the a u t h o r i t i e s of hav ing c o n t r i b u t e d t o 
c r ea t ing the condi t ions for his son 's m u r d e r by g r a n t i n g m e a s u r e s 
faci l i ta t ing t he r e i n t e g r a t i o n of the c r imina l s in ques t i on . H e also 
compla ined t h a t he h a d received no c o m p e n s a t i o n from the S t a t e . In 
suppor t of his c la ims the app l ican t re l ied on Ar t ic le 2 of t he Conven t ion . 

55. T h e C o u r t is t he re fo re r e q u i r e d to ru le on two s e p a r a t e issues, 
which it will e x a m i n e in t u r n . 

A. A l l e g e d b r e a c h by the a u t h o r i t i e s o f t h e i r d u t y t o p r o t e c t t h e 
r ight to l i f e o f the a p p l i c a n t ' s s o n 

1. Submissions of the parties 

(a) The applicant 

56. T h e app l i can t s u b m i t t e d t h a t t h e r e had b e e n a b r e a c h of the 
positive obl iga t ions to p ro tec t his son 's life in t h a t t he I t a l i an au tho r i t i e s 
had g r a n t e d pr ison leave to very d a n g e r o u s h a b i t u a l of fenders . 

H e a l leged t h a t t h e j u d g e s dea l ing wi th the app l ica t ions for m e a s u r e s 
faci l i ta t ing r e i n t e g r a t i o n h a d not ca r r ied out an a p p r o p r i a t e and p rope r 
e x a m i n a t i o n of t he p r i s o n e r s ' files, pa r t i cu la r ly wi th r e g a r d to the 
a s s e s s m e n t of the i r d a n g e r o u s n e s s to society. 

T h e appl ican t c o m p l a i n e d in p a r t i c u l a r t h a t on 26 O c t o b e r 1989 the 
re levan t j u d g e had g r a n t e d M.R. two days ' p r i son leave, w h e r e a s A.C. , his 
co-accused a n d fo rmer accompl ice , w h o h a d b e e n in t he s a m e pr ison, h a d 
j u s t t a k e n a d v a n t a g e of t h a t m e a s u r e to abscond . In t he app l i can t ' s 
submiss ion , th is a m o u n t e d to ser ious neg l igence on the pa r t of the 
a u t h o r i t i e s . 

57. Accord ing to t he apj j l icant , it was clear , f u r t h e r m o r e , t h a t n e i t h e r 
G.M., while on his semi-cus tod ia l r e g i m e , nor M.R. a n d A.C. , d u r i n g the i r 
pr i son leave, had been supervised by the police a u t h o r i t i e s . Proof of t ha t 
omiss ion lay in t h e fact t h a t the G o v e r n m e n t h a d not p roduced any 
record or o t h e r d o c u m e n t a t t e s t i n g to the supervisory m e a s u r e s ac tua l ly 
i m p l e m e n t e d . 

58. Moreover , no effective m e a s u r e had been t a k e n to find A .C . and 
M.R. af ter they had absconded . 

59. In the app l i can t ' s opinion, t he facts of t h e p r e s e n t case clearly 
i l lus t ra ted t he lack of coord ina t ion and in fo rma t ion b e t w e e n the pr i son 



164 M A S T R O M A T T E O v. I T A L Y J U D G M E N T 

services , the r a shnes s a n d negl igence of t he police a u t h o r i t i e s , t h e 
i nadequacy of t he supervis ion ca r r i ed out by t he j u d g e s respons ib le for 
the execu t ion of s en t ences a n d the i r e r ro r s of a s s e s s m e n t . 

60. T h e appl ican t po in ted out , lastly, t h a t a l t h o u g h the pr ison policy of 
r e i n t e g r a t i n g p r i soners could not in theory be cr i t ic ised, t he p r e s e n t case 
was a s t r ik ing i l lus t ra t ion of t he p r o b l e m of an i n a p p r o p r i a t e a n d wrongful 
use of t he m e a s u r e s faci l i ta t ing r e i n t e g r a t i o n . 

(b) The Government 

61 . T h e G o v e r n m e n t submi t t ed t h a t the positive obl igat ions u n d e r 
Art ic le 2 of the Conven t ion enjoined the S ta te to adopt m e a s u r e s necessary 
to p ro tec t life a n d to set u p a judic ia l system whereby responsibi l i ty could 
be es tab l i shed in the event of an a t t e m p t on someone ' s life, bu t t ha t t h e 
S t a t e could not be r equ i red to p reven t any possible violence. 

In the i n s t a n t case t he au tho r i t i e s h a d d o n e eve ry th ing in t he i r power 
to p ro t ec t A. M a s t r o m a t t e o ' s life and , af ter his d e a t h , h a d t a k e n all 
m e a s u r e s necessa ry to identify a n d p u n i s h the m u r d e r e r s . 

62. In t he G o v e r n m e n t ' s submiss ion , any possible viola t ion could 
conce rn only t he ac t ions of M.R. and G.M. , who were t he only ones w h o 
had actively p a r t i c i p a t e d in t he m u r d e r j u s t af ter having been g r a n t e d 
pr ison leave a n d semi-cus tod ia l t r e a t m e n t respect ively. 

63 . T h e G o v e r n m e n t , which po in t ed out t ha t a p u n i s h m e n t also 
p u r s u e d a rehab i l i t a t ive a im, s u b m i t t e d t h a t t he sys tem of g r a n t i n g 
m e a s u r e s fac i l i ta t ing r e i n t e g r a t i o n was compa t ib l e wi th t he r e q u i r e 
m e n t s of Ar t ic le 2 of the Conven t i on . 

In t h a t connec t ion t he G o v e r n m e n t a r g u e d t h a t t he re levan t leg is la t ion 
was a l r eady c o m p a t i b l e at the m a t e r i a l t i m e wi th the r e q u i r e m e n t s of 
Art ic le 2 in t h a t it confer red on the j u d g e s respons ib le for t he execu t ion 
of s e n t e n c e s t he power to m a k e enqu i r i e s , if t hey saw fit, as to w h e t h e r a 
p r i sone r had connec t ions wi th the c r imina l mi l ieu . 

64. In t h e G o v e r n m e n t ' s submiss ion , t h e i m p u g n e d decis ions of t h e 
j u d g e s respons ib le for t he execu t ion of s en t ences were in conformi ty wi th 
t he s t a t u t o r y r e q u i r e m e n t s . 

65. W i t h r e g a r d to t he superv isory m e a s u r e s a t t a c h e d to t he pr i son 
leave, a l t h o u g h the G o v e r n m e n t acknowledged t h a t these a lone could 
not p r even t offences from be ing c o m m i t t e d , they were none the l e s s 
o r d e r e d a f te r a favourable a s s e s s m e n t by the j u d g e and were the re fo re 
i n t e n d e d to place only a m i n i m a l r e s t r i c t ion on the f r eedom of t h e 
p r i sone r who had t e m p o r a r i l y b e e n re leased . 

66. T h e G o v e r n m e n t observed t h a t , even acknowledg ing t h a t t h e r e 
m a y have b e e n some s h o r t c o m i n g s on t h e p a r t of the a u t h o r i t i e s , the link 
b e t w e e n those sho r t comings a n d the d e a t h of A. M a s t r o m a t t e o was 
objectively t e n u o u s a n d subjectively un fo reseeab le . 
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T h e causal link was t e n u o u s , they a l leged, given the c i r c u m s t a n c e s in 
which the vict im died, name ly , following a long ser ies of co inc idences and 
the re fore for tu i tous , un fo re seen and unfo reseeab le inc iden t s . N o t h i n g 
ind ica ted t h a t t he a u t h o r i t i e s could have known t h a t A. M a s t r o m a t t e o ' s 
life was real ly in d a n g e r . 

2. The Court's assessment 

(a) General principles 

67. T h e C o u r t r e i t e r a t e s a t t he o u t s e t t h a t Art ic le 2 e n s h r i n e s one of 
the basic values of t he d e m o c r a t i c societ ies m a k i n g up the Counci l of 
E u r o p e (see McCann and Others v. the United Kingdom, j u d g m e n t of 
27 S e p t e m b e r 1995, Ser ies A no. 324, pp. 45-46, § 147). 

T h e first s en t ence of Art ic le 2 § 1 enjoins the S t a t e not only to refrain 
from the i n t e n t i o n a l and unlawful t ak ing of life, but also to t ake 
a p p r o p r i a t e s t eps to sa feguard t he lives of those wi th in its j u r i sd ic t ion 
(see Osman v. the United Kingdom, j u d g m e n t of 28 O c t o b e r 1998, Reports of 

Judgments and Decisions 1 9 9 8 - V I I I , p . 3159, § 115; see a lso Tanrihilir v. Turkey, 
no. 21422/93 , § 70, 16 N o v e m b e r 2000, and L.C.B. v. the United Kingdom, 
j u d g m e n t of 9 J u n e Reports 1998-111, p . 1403, § 36) . 

T h e S ta t e ' s ob l iga t ion e x t e n d s beyond its p r i m a r y d u t y to secure the 
r ight to life by p u t t i n g in place effective c r imina l - law provisions to d e t e r 
the commiss ion of offences aga ins t the person backed u p by law-
en fo rcemen t m a c h i n e r y for t he p reven t ion , suppress ion a n d p u n i s h m e n t 
of b r e a c h e s of such provis ions. Art ic le 2 m a y also imply in ce r t a in well-
def ined c i r c u m s t a n c e s a positive obl iga t ion on the a u t h o r i t i e s to take 
p reven t ive ope ra t i ona l m e a s u r e s to p ro t ec t an individual whose life is a t 
risk from the c r imina l ac ts of a n o t h e r individual . 

68. T h a t does not m e a n , however , t h a t a posit ive obl iga t ion to p r even t 
every possibil i ty of violence can be der ived from this provision (see , inter 
alia, Tanrihilir, c i ted above, § 71, and Dujardin and Others v. France, 
no. 16734/90, C o m m i s s i o n decision of 2 S e p t e m b e r 1991, Decis ions and 
R e p o r t s 72, p. 243) . Such an obl iga t ion m u s t be i n t e r p r e t e d in a way 
which does not impose a n imposs ib le or d i s p r o p o r t i o n a t e b u r d e n on the 
a u t h o r i t i e s , b e a r i n g in mind the difficulties involved in pol icing m o d e r n 
societ ies , t he unpred ic t ab i l i t y of h u m a n conduct a n d the ope ra t iona l 
choices which m u s t be m a d e in t e r m s of pr ior i t i es a n d resources (see 
Osman, c i ted above, pp . 3159-60, § 116). 

Accordingly, not every c l a imed risk to life can enta i l for t he au tho r i t i e s 
a Conven t ion r e q u i r e m e n t to t ake o p e r a t i o n a l m e a s u r e s to p r e v e n t t h a t 
risk from ma te r i a l i s ing . A posit ive obl iga t ion will a r i se , the C o u r t has 
held, w h e r e it has b e e n e s t ab l i shed t h a t t he a u t h o r i t i e s knew or o u g h t to 
have known at t he t i m e of t he ex i s t ence of a real and i m m e d i a t e risk to the 
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life of an ident if ied individual or individuals from the c r imina l ac ts of a 
th i rd p a r t y and t h a t t hey failed to t ake m e a s u r e s wi th in t he scope of 
t he i r powers which, j u d g e d reasonably , m i g h t have b e e n expec t ed to 
avoid t h a t risk (see Osman, c i ted above, pp . 3159-60, § 116; Paul and Audrey 
Edwards v. the United Kingdom, no. 46477/99 , § 55, E C H R 2002-11; and 
Bromiley v. the United Kingdom ( d e c ) , no. 33747/96, 23 N o v e m b e r 1999). 

(b) Application to the present case 

69. T h e s i tua t ion e x a m i n e d in Osman a n d Paul and Audrey Edwards 
conce rned the r e q u i r e m e n t of pe r sona l p ro tec t ion of one or more 
individuals ident i f iable in advance as t h e po t en t i a l t a r g e t of a l e tha l ac t . 

T h e in s t an t case differs from those cases in t h a t he re it is not a ques t i on 
of d e t e r m i n i n g w h e t h e r t he responsibi l i ty of t h e au tho r i t i e s is e n g a g e d for 
failing to provide pe r sona l p ro tec t ion to A. M a s t r o m a t t e o ; w h a t is at issue 
is the obl igat ion to afford g e n e r a l p ro t ec t ion to society aga ins t the 
po t en t i a l acts of one or of several pe r sons serv ing a pr ison s e n t e n c e for a 
violent c r i m e a n d the d e t e r m i n a t i o n of t he scope of t h a t p ro t ec t ion . 

70. T h e C o u r t m u s t first d e t e r m i n e w h e t h e r t he sys tem of a l t e rna t i ve 
m e a s u r e s to i m p r i s o n m e n t e n g a g e s in i tself t he responsib i l i ty of t he S t a t e 
u n d e r Art ic le 2 of the Conven t i on for t he d e a t h of a passer -by inflicted by 
p r i soners serv ing s e n t e n c e s for violent c r imes who had been g r a n t e d 
pr ison leave in acco rdance wi th tha t sys tem. 

71 . T h e C o u r t no tes t h a t t he m u r d e r of A. M a s t r o m a t t e o was 
c o m m i t t e d by M.R., a ided a n d a b e t t e d by C M . and G.B. Only M.R. and 
C M . were p r i soners , t he fo rmer be ing on pr ison leave a n d the l a t t e r 
benef i t ing from a semi-cus tod ia l r e g i m e . Accordingly , only t he conduc t of 
those two c r imina l s m a y po ten t ia l ly engage the responsibi l i ty of the S t a t e 
for b r e a c h of t he d u t y to p ro t ec t life. 

72. O n e of the essen t i a l funct ions of a pr ison s e n t e n c e is to p ro tec t 
society, for e x a m p l e by p r e v e n t i n g a c r imina l from reoffending and t hus 
caus ing fu r the r h a r m . At t he s a m e t i m e the C o u r t recognises t he 
l eg i t ima t e a im of a policy of progress ive social r e i n t e g r a t i o n of pe r sons 
s e n t e n c e d to i m p r i s o n m e n t . F r o m t h a t perspec t ive it acknowledges t he 
m e r i t of m e a s u r e s - such as t e m p o r a r y r e l ease - p e r m i t t i n g the social 
r e i n t e g r a t i o n of p r i soners even w h e r e they have been convicted of violent 
c r imes . 

T h e C o u r t observes in this r e g a r d t h a t , in the I t a l i an sys tem, before a 
p r i sone r is eligible for pr ison leave, he mus t have served a m i n i m u m 
per iod of i m p r i s o n m e n t , t he per iod be ing d e p e n d e n t on the gravi ty of t he 
offence of which he was convicted. F u r t h e r m o r e , u n d e r sect ion 30 ter(c\) of 
t he Pr i son Act , p r i son leave may be g r a n t e d to a p r i sone r only if he has 
b e e n of good behav iou r while in pr i son a n d if his r e l ease would not 
p r e s e n t a d a n g e r to society. In this connec t ion t he m e r e absence of 



M A S T R O M A T T E O v. I T A L Y J U D G M E N T 167 

d isc ipl inary p u n i s h m e n t s is not sufficient to just i fy the g ran t of m e a s u r e s 
faci l i ta t ing r e i n t e g r a t i o n , t he p r i sone r be ing r equ i r ed to show a g e n u i n e 
wi l l ingness to p a r t i c i p a t e in t h e r e i n t e g r a t i o n a n d r ehab i l i t a t i on 
p r o g r a m m e . T h e a s s e s s m e n t of a p r i soner ' s d a n g e r o u s n e s s to society is 
left to the j u d g e respons ib le for the execut ion of s en t ences , who is 
obl iged to consul t the pr ison a u t h o r i t i e s . Such an a s s e s s m e n t m u s t be 
based not only on in fo rmat ion furn ished by the pr ison a u t h o r i t i e s bu t 
also on in fo rmat ion avai lable from the police w h e n the j u d g e cons iders 
th is to be necessary . 

In add i t ion , Law no. 356, which m a k e s special provision for t he case of 
c r i m e s c o m m i t t e d by m e m b e r s of a c r imina l associa t ion , exc ludes the 
possibil i ty of pr ison leave or o t h e r m e a s u r e a l t e rna t i ve to i m p r i s o n m e n t 
in the case of pa r t i cu la r ly ser ious offences, at least in cases w h e r e the 
offender has not coope ra t ed wi th the jud ic ia l a u t h o r i t i e s . Moreove r , if a 
p r i sone r has been convicted of a g g r a v a t e d a r m e d robbery , pr ison leave 
m a y not be g r a n t e d if t h e r e is ev idence of a link b e t w e e n t h e p r i sone r 
a n d o rgan i sed c r i m e . T h e j u d g e respons ib le for the execu t ion of 
s e n t e n c e s is r e q u i r e d to r e q u e s t i n fo rma t ion from the police a n d in any 
case to t ake his or he r decision wi th in th i r ty days of such a r e q u e s t (see 
p a r a g r a p h s 44-48 above) . 

T h e C o u r t cons iders t h a t this sys tem in Italy provides sufficient 
p ro tec t ive m e a s u r e s for society. It is conf i rmed in th is view by the 
s ta t i s t ics suppl ied by the r e s p o n d e n t S t a t e , which show t h a t the 
p e r c e n t a g e of c r imes c o m m i t t e d by p r i soners subject to a semi-cus todia l 
r e g i m e is very low, as is t h a t of p r i sone r s abscond ing while on pr ison leave 
(see p a r a g r a p h 4 9 above) . 

73. Accordingly, t h e r e is n o t h i n g to sugges t t h a t t he sys tem of 
r e i n t e g r a t i o n m e a s u r e s appl icable in I taly at the m a t e r i a l t i m e m u s t be 
ca l led in to q u e s t i o n u n d e r Ar t ic le 2. 

74. It r e m a i n s to be seen w h e t h e r t he adop t ion a n d i m p l e m e n t a t i o n of 
t he decisions to g r a n t M.R. pr i son leave and C M . semi-cus todia l 
t r e a t m e n t disclose a b r e a c h of t he du ty of ca re r e q u i r e d in th is a r e a by 
Art ic le 2 of the Conven t i on . 

In tha t r e g a r d it is c lea r t h a t if M.R. a n d C M . had b e e n in pr i son on 
8 N o v e m b e r 1989, A. M a s t r o m a t t e o would not have been m u r d e r e d by 
t h e m . However , a m e r e condi t ion sine qua non does not suffice to engage 
t h e responsibi l i ty of t he S t a t e u n d e r t he C o n v e n t i o n ; it m u s t be shown 
t h a t the d e a t h of A. M a s t r o m a t t e o resu l ted from a failure on the part of 
t h e na t iona l a u t h o r i t i e s to "do all tha t could r easonab ly be expec ted of 
t h e m to avoid a rea l and i m m e d i a t e risk to life of which they h a d or 
ough t to have had knowledge" (see Osman, c i ted above, pp . 3159-60, 
§ 116), t he re levant risk in the p r e s e n t case be ing a risk to life for 
m e m b e r s of the public at large r a t h e r t h a n for one or more identified 
individuals . 
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75. In tha t connec t ion the C o u r t no tes t h a t t he A l e s s a n d r i a n judge 
respons ib le for the execu t ion of s en t ences took his decis ion wi th r ega rd 
to M.R. on the basis of t h e r e p o r t s by the pr i son a u t h o r i t i e s , which were 
satisfied wi th M.R. 's behav iour , his r ehab i l i t a t ion and his wi l l ingness to 
r e i n t e g r a t e (see p a r a g r a p h 15 above) . 

In the case of G.M., t h e Ven ice cour t respons ib le for t h e execu t ion of 
s e n t e n c e s rel ied on the r e p o r t s by the pr ison a u t h o r i t i e s , which had been 
sat isf ied wi th t he p r i sone r ' s behav iou r a n d r ehab i l i t a t i on , on t h e success 
of the previous per iods of pr i son leave a n d on the police's approva l of the 
profess ional act ivi ty C M . would be u n d e r t a k i n g (see p a r a g r a p h 20 
above) . 

76. T h e C o u r t cons iders t h a t t h e r e was n o t h i n g in the m a t e r i a l 
before t he na t iona l a u t h o r i t i e s to a l e r t t h e m to t he fact t h a t t h e re lease 
of M.R. or C M . would pose a real and i m m e d i a t e t h r e a t to life, still less 
t h a t it would lead to t he t r ag i c d e a t h of A. M a s t r o m a t t e o as a resul t of 
t he c h a n c e s equence of events which occur red in t he p r e s e n t case . Nor 
was t h e r e a n y t h i n g to a l e r t t h e m to t he need to t ake add i t iona l m e a s u r e s 
to e n s u r e t ha t , once re leased , the two did not r e p r e s e n t a d a n g e r to 
society. 

Admi t t ed ly , M.R. was g r a n t e d pr ison leave af ter his fo rmer accompl ice , 
A.C. j had t aken a d v a n t a g e of t h e pr ison leave g r a n t e d by the s a m e j u d g e 
to abscond. However , th i s fact a lone c a n n o t in the view of t he C o u r t suffice 
to es tab l i sh a special need for cau t ion w h e n dec id ing to r e l ease M.R., in 
t he absence of m a t e r i a l showing t h a t the a u t h o r i t i e s should reasonab ly 
have foreseen tha t the two would consp i re t o g e t h e r to c a r ry ou t a c r ime 
which would resu l t in t he loss of life. 

77. In these c i r c u m s t a n c e s t he C o u r t does not find it es tab l i shed 
tha t the pr ison leave g r a n t e d to M.R and C M . gave rise to any fai lure 
on the p a r t of t he jud ic ia l a u t h o r i t i e s to p ro tec t A. M a s t r o m a t t e o ' s r ight 
t o life. 

78. W i t h r e g a r d to the al legedly neg l igen t conduc t of the police, t he 
evidence shows t h a t M.R. was subject to the type of supervis ion normal ly 
envisaged when pr ison leave is g r a n t e d (see p a r a g r a p h 16 above) . 

After M.R., a n d moreove r A.C. , had absconded , " w a n t e d " not ices were 
c i r cu la t ed acco rd ing to t he m e t h o d gene ra l ly used in such cases (see 
p a r a g r a p h 17 above) . 

Even suppos ing tha t t h e a u t h o r i t i e s could have t a k e n m o r e effective 
m e a s u r e s to find the fugitives, the C o u r t does not see any reason to hold 
t h e m liable for any b reach of the du ty of ca re r e q u i r e d by Art ic le 2 of the 
C o n v e n t i o n . 

79. In t he light of t he se cons ide ra t i ons , t he C o u r t cons iders t h a t t h e r e 
has not been a violat ion of Art ic le 2 of t he Conven t ion u n d e r th is head . 
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B . A l l e g e d b r e a c h o f p r o c e d u r a l o b l i g a t i o n s u n d e r A r t i c l e 2 

/. Submissions of the parties 

(a) The applicant 

80. T h e app l ican t cr i t icised the a u t h o r i t i e s for not a w a r d i n g him 
c o m p e n s a t i o n for the d e a t h of his son. 

H e acknowledged t h a t d o m e s t i c law afforded h im the possibil i ty of 
su ing the c r imina l s for d a m a g e s in t he civil cou r t s , bu t s u b m i t t e d tha t 
he had not avai led h imse l f of t ha t possibili ty because , having r ega rd 
to the i r very poor f inancial s i tua t ion , such a c la im was d o o m e d to 
fai lure. 

81 . T h e appl ican t observed t h a t he had not avai led h imse l f of the 
r e m e d y provided by the J u d g e s ' Liabil i ty Act e i t h e r b e c a u s e a j u d g e ' s 
liability was e n g a g e d only w h e r e mal ice or gross negl igence could be 
m a d e ou t , which m e a n t t h a t t h e admiss ib i l i ty of c la ims was subject to a 
very s t r i ngen t f i l ter ing process . 

82. Last ly, wi th r ega rd to a c la im for d a m a g e s aga ins t t he S t a t e , the 
app l ican t s t a t ed tha t he had been d i scou raged from p u r s u i n g such a claim 
by a r e p r e s e n t a t i v e of the Min i s t r y of J u s t i c e . 

(b) The Government 

83. T h e G o v e r n m e n t observed tha t t h r e e r e m e d i e s h a d been avai lable 
to the app l i can t to seek c o m p e n s a t i o n for t he d e a t h of his son a n d t h a t he 
had not used any of t h e m . 

84. First ly, t he app l ican t could have sued the c r imina l s in t he civil 
cou r t s . 

85. Secondly, the app l ican t could have sued the j u d g e s respons ib le for 
t h e execu t ion of s en t ences u n d e r Law no. 177 of 1988. 

86. T h e G o v e r n m e n t s u b m i t t e d lastly t h a t , even suppos ing t h a t the 
app l i can t h a d b e e n d i scou raged from su ing the S t a t e for d a m a g e s by a 
r e p r e s e n t a t i v e of t he Min i s t ry of J u s t i c e , n o t h i n g had p r e v e n t e d him 
from do ing so. 

87. In conclus ion, the G o v e r n m e n t a l leged t h a t t he r e m e d i e s avai lable 
u n d e r d o m e s t i c law were sufficient for t he pu rposes of Ar t ic le 2 of t he 
Conven t i on . 

2. The Court's assessment 

88. T h e C o u r t cons iders t h a t the app l ican t c o m p l a i n e d essent ia l ly 
abou t not having received c o m p e n s a t i o n from the S t a t e for the d e a t h of 
his son, who had been the v ic t im of a violent c r ime . 
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Since the app l ican t has not based his compla in t on Ar t ic le 13 of the 
C o n v e n t i o n , the C o u r t will e x a m i n e il from the s t a n d p o i n t of the 
p r o c e d u r a l obl iga t ions u n d e r Art ic le 2. 

(a) General principles 

89. T h e C o u r t r e i t e r a t e s t h a t t he positive obl iga t ions laid down in the 
first s e n t e n c e of Art ic le 2 of the Conven t i on also r e q u i r e by impl ica t ion tha t 
a n efficient and i n d e p e n d e n t judicial sys tem should be set in [Dlace by which 
the cause of a m u r d e r can be es tab l i shed a n d the guil ty pa r t i e s pun i shed 
(see , mutatis mutandis, Calvelli and Ciglio v. Italy [GCJ, no. 32967/96, § 5 1 , 
E C H R 2002-1). T h e essen t ia l pu rpose of such inves t iga t ion is to secure the 
effective i m p l e m e n t a t i o n of the d o m e s t i c laws which pro tec t the r ight to life 
and , in those cases involving S t a t e a g e n t s or bodies , to e n s u r e the i r 
accoun tab i l i ty for d e a t h s o c c u r r i n g u n d e r the i r responsibi l i ty (see Paul and 
Audrey Edwards, c i ted above, §§ 69 and 71). 

90. T h e form of inves t iga t ion may vary accord ing to the c i r c u m s t a n c e s . 
In the s p h e r e of neg l igence , a civil or d isc ipl inary r e m e d y m a y suffice (see 
Calvelli and Ciglio, c i ted above, § 51) . 

91 . In an inves t iga t ion in to a d e a t h for which S t a t e a g e n t s or 
au tho r i t i e s a re al legedly resj jonsible, it is necessary for t he persons 
responsib le for t he inves t iga t ion to be i n d e p e n d e n t from those impl ica ted 
in the even ts . T h i s m e a n s h i e ra rch ica l or in s t i tu t iona l i n d e p e n d e n c e a n d 
also pract ical i n d e p e n d e n c e ( seePaul andAudrey Edit[ards. c i ted above, § 70). 

(b) Application to the present case 

92. In t he i n s t an t case the C o u r t finds t h a t a p r o c e d u r a l obl iga t ion 
a rose to d e t e r m i n e the c i r c u m s t a n c e s of A. M a s t r o m a t t e o ' s d e a t h . 
Indeed , two of the m u r d e r e r s w e r e p r i soners a n d were in the cus tody of 
t he S t a t e a t the m a t e r i a l t i m e . 

93 . T h e C o u r t notes t h a t the I ta l ian a u t h o r i t i e s began and comple t ed 
an inves t iga t ion sat isfying t h e above c r i t e r i a , a n d t h a t M.R. a n d C M . w e r e 
convicted of A. M a s t r o m a t t e o ' s m u r d e r and given long s e n t e n c e s . 
F u r t h e r m o r e , M.R. and C M . were o r d e r e d to c o m p e n s a t e t h e app l i can t , 
who had lodged a claim for d a m a g e s in the p roceed ings , t h a t is, to m a k e 
him a d o w n - p a y m e n t i m m e d i a t e l y on the a m o u n t tha t t he civil cour t s 
would s u b s e q u e n t l y d e t e r m i n e a t t h e app l i can t ' s r eques t . 

In these c i r c u m s t a n c e s , t he C o u r t cons iders t h a t t h e I t a l i an S t a t e 
satisfied the obl igat ion u n d e r Art ic le 2 of the Conven t i on to g u a r a n t e e a 
c r imina l inves t iga t ion . 

94. T h e ques t i on which a r i ses in t he in s t an t case is w h e t h e r , in 
addi t ion to p u n i s h i n g the m u r d e r e r s , t he p r o c e d u r a l ob l iga t ions u n d e r 
Art ic le 2 of the C o n v e n t i o n e x t e n d to r e q u i r i n g a r e m e d y by which a 
claim can be lodged aga ins t t he S t a t e . 
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95. T h e C o u r t no tes t h a t t he app l i can t sough I c o m p e n s a t i o n in 
connec t ion wi th the n a t u r e of t h e c r i m e c o m m i t t e d by the c r imina l s and 
t h a t his c la im was d i smissed on t h e g r o u n d t h a t t he s t a t u t e p rov id ing for 
a s s i s t ance to v ic t ims of maf ia- type or t e r ro r i s t c r i m e s was not appl icable 
t o the case (see p a r a g r a p h s 36-43 above) . 

However , the appl ican t could have sued the a u t h o r i t i e s for negl igence . 
I n t h a t connec t ion t he C o u r t no tes t h a t , u n d e r I t a l i an law, two r e m e d i e s 
w e r e avai lable for lodging a c la im for d a m a g e s aga ins t t he a u t h o r i t i e s : an 
act ion aga ins t the S l a t e u n d e r Art ic le 2043 of the Civil Code a n d an act ion 
aga ins t t he j u d g e s respons ib le for the execu t ion of s e n t e n c e s u n d e r the 

J u d g e s ' Liabil i ty Act (Law no. 11 7 of 1988) (see p a r a g r a p h s 50-51 above) . 
It is t r u e t h a t these r e m e d i e s a r e avai lable only on proof of fault on the 

pa r t of the re levant a u t h o r i t i e s . However , the C o u r t observes t h a t Art ic le 2 
of the Conven t i on does not impose on S t a t e s an obl iga t ion to provide 
c o m p e n s a t i o n on the basis of s t r ic t l iabil i ty a n d the fact t h a t t he r e m e d y 
u n d e r Law no. 117 of 1988 is m a d e d e p e n d e n t on proof of mal ice or gross 
neg l igence on the p a r t of the j u d g e in ques t ion is not such as to r e n d e r the 
p r o c e d u r a l p ro tec t ion afforded u n d e r d o m e s t i c law ineffective. T h i s is the 
more so since in the p r e s e n t case t he ac tua l effect iveness of t he two 
r e m e d i e s canno t be assessed b e c a u s e the appl ican t did not use e i t he r of 
t h e m . 

96. In the light of t he se cons ide ra t i ons , t he C o u r t cons iders t h a t the 
p r o c e d u r a l r e q u i r e m e n t s u n d e r Art ic le 2 of the Conven t i on have been 
sat isf ied. 

97. In conclusion, t h e r e h a s not b e e n a violat ion of Ar t ic le 2 of the 
Conven t i on u n d e r this h e a d e i t he r . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds u n a n i m o u s l y t h a t t h e r e has not been a violat ion of Ar t ic le 2 of the 
C o n v e n t i o n wi th r ega rd to t he prevent ive m e a s u r e s ; 

2. Holds by s ix teen votes to one t h a t t h e r e has not b e e n a violat ion of 
Art ic le 2 of the C o n v e n t i o n wi th r e g a r d to t he p r o c e d u r a l g u a r a n t e e s . 

D o n e in F rench and in Engl ish , and del ivered a t a publ ic h e a r i n g in the 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 24 O c t o b e r 2002. 

Pau l M A H O N L Y 

R e g i s t r a r 

Luzitis W I L D H A E E R 

P r e s i d e n t 
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L.W. 
P.J.M. 

In accordance wi th Ar t ic le 45 § 2 of t he C o n v e n t i o n a n d Ru le 74 § 2 of 
the Rules of C o u r t , t he pa r t ly d i s s en t i ng opinion of M r Bonel lo is a n n e x e d 
to th is j u d g m e n t . 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E B O N E L L O 

1. T h e novelty a n d complex i ty of t he issues ra ised by this case m a k e it 
difficult for me to asse r t defini t ive views. Ex i t i ng t he l abyr in th was a rd u o u s , 
and I pay t r i bu t e to the major i ty who suffered less in finding the way. 

2. T h e facts of t he case a re v i r tua l ly u n d i s p u t e d . O n 8 N o v e m b e r 1989 
the app l i can t ' s son was m u r d e r e d by a g a n g of four c r imina l s following the 
ho ld -up of a b a n k . T h e m a r k s m a n who ac tua l ly shot t he vict im d e a d , and 
two of the m e m b e r s of the a r m e d g a n g , ca r r ied ou t t h e b a n k robbery 
d u r i n g special pr i son leave, or while benef i t ing from a r e g i m e of semi-
l iber ty which enab led t h e m to leave pr i son w h e r e t h e y w e r e se rv ing long 
t e r m s of i nca rce ra t ion for violent c r ime . 

3. In pa r t i cu la r , the pr i soner M.R., who actual ly killed A. M a s t r o m a t t e o , 
was a t t he m a t e r i a l t i m e u n d e r g o i n g a s en t ence of over fifteen years for 
a t t e m p t e d m u r d e r , a r m e d robbery and o t h e r offences. T h e cour t , in 
c o n d e m n i n g h im, h a d cons idered h im as "socially d a n g e r o u s " . A.C., 
previously convicted of m u r d e r , was , at t he m a t e r i a l t ime , serving a n 
e leven-year pr ison s e n t e n c e for a r m e d robbery c o m m i t t e d in l eague with 
M.R. G.M. was (be t t e r : should have been) in pr ison for six years for a id ing 
and a b e t t i n g a r m e d robbery and o t h e r offences. G.B., the last c o m r a d e in 
the pack, had a s sembled a portfolio of excel lent convict ions for a r m e d 
robbery and o t h e r de l igh ts , but was not in d e t e n t i o n at the re levant t ime . 

4. I followed the major i ty in finding no " s u b s t a n t i v e " viola t ion of the 
r ight to life for which the S t a t e is respons ib le , solely because of the 
impossibi l i ty of loca t ing , in acco rdance wi th t h e C o u r t ' s case- law as it 
s t ands today, the compe l l i ng causal link b e t w e e n the fai lures by the S t a t e 
and the d e a t h of the v ic t im, which would just ify a finding of a 
" s u b s t a n t i v e " b reach of Ar t ic le 2. 

5. I p a r t e d wi th t he comi ty of the major i ty , however , in tha t I voted for 
a " n o n - s u b s t a n t i v e " v io la t ion of t h a t Ar t ic le . I believe the C o u r t could, and 
should , have held tha t t he "p rocedu ra l ob l iga t ions" i n h e r e n t in Art ic le 2 
inc lude a d u t y by t h e S t a t e to offset h a r m suffered by t h e v ic t ims of 
m u r d e r in cases w h e r e a S t a t e ' s " s t r i c t " (or objective) liability is engaged . 

6. T o avoid m i s u n d e r s t a n d i n g s , let m e e m p h a s i s e at t he ou t se t my 
unswerv ing suppor t for a n y sys tem t h a t a i m s a t the r e i n t e g r a t i o n of 
convicts in to the fold of society. I a p p l a u d Italy 's b rave m e a s u r e s d i rec ted 
al the re-social isat ion of p r i sone r s , inc lud ing r e g i m e s of semi- l iber ty and 
cont ro l led t e m p o r a r y r e l eases from pr i son . It would be a t least foolish to 
sugges t t h a t , b e c a u s e of a m i n i m a l inc idence of fa i lures , m e a s u r e s as 
r e w a r d i n g as these should be sc rapped . 

7. T h e s e " r e h a b i l i t a t i o n " p r o g r a m m e s a r e seen to se rve a dua l r ange 
of i n t e r e s t s : t hose of t he S t a t e , which benef i t s from a compress ion of 
c r imina l i ty , and those of t h e d e l i n q u e n t s t hemse lves , who a r e i n t roduced 
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to a l t e rna t i ve s to a life of c r i m e . T h e f u n d a m e n t a l ques t ion for m e is, 
however , a n o t h e r : mus t t he S t a t e p r o m o t e only two i n t e r e s t s , as the 
major i ty sugges t s , or three? Mus t it only a im at p r o t e c t i n g its own 
conce rns and a t t he s a m e t ime fos ter ing those of c r imina l s - or , m u s t it 
a sp i re to c o m p l e m e n t i n g these two a d m i t t e d l y hal lowed values wi th those 
of the (sporadic) v ic t ims of t he sys tem? 

8. It is my view t h a t the I ta l ian legal f ramework has been pa r t i cu la r ly 
g e n e r o u s in advanc ing its own, a n d the c r imina l s ' , i n t e r e s t s and 
pa r t i cu la r ly u n c a r i n g of those of the v ic t ims w h e n the sys tem fails. My 
co l leagues have , r ight ly , given a loud voice to t he conce rns of society and 
to those of c r imina l s . At the risk of b r e a k i n g the h a r m o n y of t he choir , I 
ask for t he vic t ims of this class of c r i m e s to have voices too. 

9. A S t a t e , I s u b m i t , does not a d e q u a t e l y e n s u r e to everyone the 
en joymen t of t he r ight to life when it pu t s in place m a c h i n e r y which 
benef i t s society and c r imina l s if it works p roper ly and , when it does not , 
over looks t he fate of its v ic t ims. For the ba l anc ing of a p p r o p r i a t e va lues to 
have any equ i t ab l e m e a n i n g a t al l , I would want t he re-socia l isa t ion of the 
c r imina l to go h a n d in h a n d wi th t he social isat ion of the risk. Even w h e n 
n o liabili ty a t t a c h e s to t he S t a t e in tor t , one surely ar i ses from the 
i n h e r e n t h a z a r d s of social m e a s u r e s such as those at issue. 

10. I ta ly has acknowledged in var ious a r e a s a n d in a conc re t e m a n n e r 
a n e n l i g h t e n e d defe rence to the exigencies of "str ict l iabili ty", 
i n d e p e n d e n t l y of to r t ious liability. I ta ly recognises a legal ob l iga t ion to 
c o m p e n s a t e , a m o n g o t h e r s , t he v ic t ims of o rgan i sed c r ime , of compul so ry 
inocu la t ions , of t e r r o r i s m a n d of c o n t a m i n a t e d blood t r ans fus ions . In 
t he se s p h e r e s t he S t a t e ' s l iability in tor t is far, but far, m o r e t e n u o u s 
t h a n it is in t h e case of felonies c o m m i t t e d by p r i soners recklessly-
r e l ea sed from d e t e n t i o n t h r o u g h official e r ro r s of j u d g m e n t . I find it a t 
least a rb i t r a ry , if not d i sc r imina to ry , t h a t c o m p e n s a t i o n is avai lable w h e n 
t h e S t a t e ' s culpabi l i ty can be perce ived as m i n u t e , and den ied w h e n it is 
t h e consequence of fatal a b e r r a t i o n s of t he sys tem. A h u m a n i s i n g spiri t of 
sol idar i ty , t r a n s l a t e d in to legal n o r m s , dr ives t he I t a l i an S t a t e - a spirit 
which t h e n sadly g r inds to a hal t on t he d o o r s t e p of innocen t v ic t ims of 
shoo t -ou t s by convicts on paro le . 

11. In my view, the ob l iga t ion to p ro tec t life e x t e n d s to in te r fac ing the 
S t a t e ' s own a d v a n t a g e s in s a f egua rd ing society and r e h a b i l i t a t i n g 
offenders with a co r r e spond ing du ly to m a k e d a m a g e good, w h e n the 
p r o m o t i o n of t he first va lues - except iona l ly - r e su l t s in the h a r m of 
those sacrificed in t he pu r su i t of those i n t e r e s t s . 

12. T h e issue of S t a t e liability not based on fault , but solely on "social 
r i sk" in case of c r i m e s c o m m i t t e d by convicts who a r e t e m p o r a r i l y out of 
pr ison in p u r s u a n c e of re-socia l isa t ion m e a s u r e s , has ra re ly c o m e u p for 
d e t e r m i n a t i o n by the c o u r t s . I a m a w a r e of two decis ions - b o t h by 
t r i buna l s in F rance - whe re coverage for objective liability of t he S t a t e 



M A S T R O M A T T E O v. I T A L Y J U D G M E N T - P A R T L Y D I S S E N T I N G O P I N I O N 1 75 
O F J U D G E B O . N E L L O 

s eems to have b e e n buil t into t he sys tem by case-law. In t he first, t h r e e 
convicts on t e m p o r a r y re lease from pr ison ca r r i ed ou t a successful hold
up of a b a n k 1 ; in the o the r , a p r i sone r c o m m i t t e d a m u r d e r six m o n t h s 
af ter abscond ing , hav ing a b u s e d of t e m p o r a r y pr i son l eave 2 . 

13. In t he first case t he cour t found the S t a t e l iable for t he d a m a g e 
suffered by the bank, precisely because m e a s u r e s to re-social ise convicts 
necessar i ly en ta i l r isks to th i rd pa r t i e s a n d the S t a t e s teps in as the insure r 
aga ins t social h a z a r d s . In the second case no d a m a g e s w e r e a w a r d e d , but 
only because the in te rva l of six m o n t h s b e t w e e n the p r i sone r ' s p r e m a t u r e 
r e l ease and the m u r d e r had cons iderab ly w e a k e n e d the link of causa t ion . 

14. I find it r a t h e r d i s t r e s s ing t h a t a b a n k ' s r igh t to its money found 
m o r e s y m p a t h y in a cou r t of o rd ina ry law t h a n a m a n ' s r ight to his life 
found in a cour t of h u m a n r igh ts law. 

15. I u n d e r s c o r e t h a t I j o ined the major i ty in f inding no " s u b s t a n t i v e " 
viola t ion of Art ic le 2 wi thou t any e n t h u s i a s m . I a m well a w a r e t h a t , a t this 
ear ly s t age of the C o u r t ' s case- law, a finding of a subs t an t ive b r e a c h would 
a p p e a r u n w a r r a n t e d and , possibly, audac ious . I cons ide r t h e r ea son ing of 
t he C o u r t , if t a k e n in t h e wake of its own previous ru l ings , sufficiently 
compel l ing . My g r u d g i n g a g r e e m e n t wi th the major i ty on this issue is, 
however , qual i f ied by var ious cons ide ra t ions which I feel I have to place 
on record . 

16. T h e r e is ha rd ly any doub t in my mind t h a t t he g r a n t i n g of 
t e m p o r a r y l icences to leave pr ison, and the benefi t of semi- l iber ty , to t h r e e 
of the convicted d e l i n q u e n t s who coalesced to p i r a t e t he life of young 
M a s t r o m a t t e o was n o t h i n g but a fatal b l u n d e r on the p a r t of t he j u d g e s 
c h a r g e d wi th the execu t ion of s en t ences . T h e c o n s t r a i n t s of civilised 
society had t e m p o r a r i l y depr ived these t h r e e w r o n g d o e r s of the i r f reedom 
of male fac t ion ; t he g u a r d i a n s of j u s t i c e had , af ter d u e process , held the i r 
gr ievous and r e p e a t e d p ropens i ty to violent c r i m e aga ins t t h e m . In fact, 
t he cour t t h a t jailed M.R. a w a r d e d him a g i l t -edged d i p l o m a of "socially 
d a n g e r o u s " as a t e s t i m o n i a l of his pas t a c h i e v e m e n t s . T h i s was known to 
t he judges who a u t h o r i s e d the i r u n t i m e l y r e l ease . T h e ga t e s of pr ison were 
t h e n o p e n e d for t h e m . 

17. An a u t h o r i t y which r e a c h e s the conclusion t h a t a s en t ence of 
c o n f i n e m e n t m e t e d out by the cour t of t he land to a convicted c r imina l 
ough t to be t e m p o r a r i l y pu t aside does so a s s u m i n g the responsibi l i t ies 
i n h e r e n t in t h a t decision. If the ru l ing t u r n s ou t to be mis in fo rmed and 

1. Garde des Sceaux c. Banque populaire de la région économique de Strasbourg - Conseil d'Etat, 29 April 
1987. 
2. Garde des Sceaux c. Henry - Conseil d'Etal, 27 March 1985. Sec also Ministre de ta Justice 
c. Thouzellier, Conseil d'Etal, 3 February 1956 (damage caused by minors who had escaped 
from a secure reform school), and Garde des Sceaux c. Theys, Conseil d'Etat, 2 December 1981 
(damage caused by convicts on prison leave). 



176 M A S T R O M A T T E O v. I T A L Y J U D G M E N T - P A R T L Y D I S S E N T I N G O P I N I O N 
O F J U D G E B O N E L L O 

causes mischief to innocen t t h i rd pa r t i e s , the onus of e s t ab l i sh ing 
just i f icat ion should , in my view, shift to t he S t a t e . It is not for t he v ic t im 
to prove t he S t a t e ' s liability. It is for those o r g a n s of t he S t a t e respons ib le 
for t he p r e m a t u r e r e l ea s ing of c r imina l s to disprove it. 

18. In t he p re sen t case I perceive it pa r t i cu la r ly difficult for the S t a t e 
to w h i t e w a s h the e r r o r of j u d g m e n t c o m m i t t e d by t h e j u d g e s who 
a u t h o r i s e d the r e l ease of reoffenders a l r eady convicted of m u r d e r , 
a t t e m p t e d m u r d e r , complic i ty in a t t e m p t e d m u r d e r , and a r m e d robbery , 
one a ca rd -ca r ry ing m e m b e r of t he el i te l eague of "socially d a n g e r o u s " . 
Th i s is the more so since the j u d g e who a u t h o r i s e d t he re lease of M.R. 
("socially d a n g e r o u s " ) did so at a t i m e when A.C. , his h is tor ic accompl ice 
in c r i m e previously convicted for m u r d e r , had a l r eady absconded , having 
abused his pr ison leave, and was a t l a rge , c o m p l i m e n t s of t he S t a t e . T h a t 
th is c o m b i n a t i o n of red a l e r t s f lashed no w a r n i n g l ights po in t s to a n 
insouc iance as injudicious as it was shor t - s igh ted . 

19. T h e s t a r k killing of young M a s t r o m a t t e o goes some way to 
conf i rming t h a t the j u d g e s who a u t h o r i s e d the re lease of the c r imina l s 
m a d e shabby use of t he d i sc re t ion which I t a l i an law e n t r u s t e d t h e m to 
exerc i se . T h e y j u d g e d t h a t the S t a t e owed faith and cred i t to those who 
dese rved diffidence and scept ic ism. T h e law subjects the t e m p o r a r y 
re lease of convicts from pr i son to the j u d g e ' s in formed pe r suas ion tha t 
t he p e r s o n to benefi t from t h a t m e a s u r e d isp layed no "social d a n g e r " . In 
t he p r e s e n t case t he j u d g e bel ieved so. A j u d g m e n t a l fiasco ca r ry ing the 
pr ice t a g of one h u m a n life. 

20. T h e m u r d e r was c o m m i t t e d some t i m e after t he a u t h o r i s e d per iod 
of leave h a d e lapsed , w i thou t the convicts r e t u r n i n g to jail. N o subs t an t i a l 
effort a p p e a r s to have been inves ted by the police to r e c a p t u r e the 
"socially d a n g e r o u s " p r i sone r s on t he r u n , before g u n s h o t and the spent 
c adave r of a young m a n a t t r a c t e d s o m e a t t e n t i o n . 

2 1 . I bel ieved it to be a n i nd i spu tab l e ax iom of law t h a t in case of fault 
or neg l igence from which h a r m re su l t s , it is the l apse r w h o pays . It s e e m s , 
however , t h a t t he C o u r t ' s case- law can be m a d e to just i fy o the r , m o r e non
conformis t so lu t ions . In t he p r e s e n t m u r d e r , t h e one w h o paid for the 
failings of the S t a t e was not the i r a u t h o r , but the i r v ic t im. P e r h a p s 
because it was not a case of fault or neg l igence , bu t one of fault and 
negl igence . It is wi th ove rwhe lming ra t iona l b e w i l d e r m e n t and 
cons ide rab le legal perp lex i ty t h a t I have found myself ident i fying wi th 
th is . 
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Le premier requérant est un médecin, le second un centre hospitalier inter
régional. Les requérants furent attraits devant le tribunal correctionnel à la suite 
d'une plainte pour installation d'un appareillage médical lourd sans agrément 
préalable. La cour d'appel réforma le jugement qui avait prononcé l 'acquittement 
du premier requérant et la mise hors de cause du second. La cour condamna le 
premier requérant au paiement d'une amende avec sursis et aux frais, et déclara 
le centre hospitalier solidairement tenu audit paiement. Dans le cadre de leur 
pourvoi en cassation, les requérants invitèrent la Cour de cassation à soumettre à 
la Cour d'arbitrage une question préjudicielle. Les requérants déposèrent un 
mémoire complémentaire dans lequel ils développaient des moyens nouveaux. 
Seize jours avant la tenue de l'audience devant la Cour de cassation, la fixation 
de la cause fut portée au tableau des causes pendantes affiché au greffe et dans la 
salle des audiences de la Cour de cassation, en application des dispositions du code 
d'instruction criminelle (CIC). La Cour de cassation tint une audience publique 
dont les requérants indiquent ne pas avoir été informés. A l'audience, la Cour 
entendit le conseiller rapporteur, le représentant du ministère public puis 
l'avocat de la défenderesse en cassation; le représentant du ministère public 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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n'assista pas au délibéré. A la suite du délibéré, la Cour de cassation rejeta le 
pourvoi des requérants, après avoir déclaré leur mémoire complémentaire 
irrecevable pour tardiveté, par application de l'article 420 bis, alinéa 2, du CIC, 
qui oblige le demandeur en cassation à déposer tout mémoire dans les deux mois 
de l'inscription de la cause au rôle général. La Cour de cassation déclara que la 
demande de question préjudicielle à la Cour d'arbitrage était irrecevable. 

Article 6 § 1 : a) Quant à l'irrecevabilité du mémoire complémentaire des 
requérants devant la Cour de cassation: le demandeur en cassation doit déposer 
tout mémoire dans les deux mois de l'inscription de la cause, alors que la partie 
défenderesse n'est pas soumise à un délai comparable et, en l'espèce, a mis près de 
cinq mois pour présenter son propre mémoire. En outre, cela a eu pour 
conséquence de priver les requérants de la possibilité de répliquer par écrit au 
mémoire de la partie défenderesse, puisque leur mémoire complémentaire a été 
déclaré irrecevable comme tardif. Or une telle possibilité peut se révéler 
nécessaire, dès lors que le droit à une procédure contradictoire implique, pour 
une partie, la faculté de prendre connaissance des observations produites par 
l 'autre, ainsi que de les discuter. La Cour est sensible à la nécessité, soulignée par 
le Gouvernement, de ne pas allonger inutilement les procédures à la faveur de 
répliques écrites successives aux mémoires déposés, mais le principe de l'égalité 
des armes ne s'oppose pas à la réalisation de pareil objectif, à condition qu'elle se 
fasse sans créer de situation de net désavantage entre les parties. Tel ne fut pas le 
cas en l'espèce. 

Conclusion : violation (quatre voix contre trois). 

b) Quant à la convocation à l'audience de la Cour de cassation: la date de 
l'audience devant la Cour de cassation a été affichée au greffe et dans la salle des 
audiences, seize jours avant sa tenue. Les requérants étaient défendus par quatre 
avocats, tous du barreau de Bruxelles. Les règles régissant la matière résultaient 
clairement du CIC; elles étaient donc accessibles et présentaient en outre une 
cohérence et une clarté suffisantes, de sorte que, en tant que professionnels de la 
procédure juridictionnelle, des avocats ne sauraient légitimement prétendre les 
avoir ignorées. De plus, et surtout, il existait une pratique qui permettait aux 
parties et à leurs conseils de demander au greffe de la Cour de cassation de leur 
communiquer par écrit la date de l'audience ou d'obtenir ces renseignements par 
téléphone. Il n'est pas déraisonnable d'exiger de demandeurs en cassation qui 
souhaitent être informés personnellement de la date de la fixation de leur cause 
à l'audience de se prévaloir de ce mode de publicité supplémentaire. Dans ces 
conditions, les autorités n'ont pas placé les requérants dans l'impossibilité 
d'assister à l'audience devant la Cour de cassation. 

Conclusion : non-violation (unanimité). 

c) Quant à l'absence de transmission préalable des conclusions du représentant du 
ministère public devant la Cour de cassation et à l'impossibilité d'y répliquer: tant 
les parties à l'instance que les juges et le public ont découvert le sens et le contenu 
des conclusions du ministère public lorsqu'il les a présentées pour la première fois 
oralement à l'audience publique devant la Cour de cassation. Il n'y a donc aucun 
manquement au principe de l'égalité des armes. Quant à la possibilité pour les 
parties à l'instance de répliquer aux conclusions du ministère public, en vertu du 
principe du contradictoire, les requérants auraient pu, s'ils avaient été présents à 
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l'audience, soit exposer leurs observations lors de celle-ci, ainsi que l'a fait l'avocat 
de la défenderesse, soit demander un report d'audience ou encore l'autorisation de 
déposer une note en délibéré. Or l'absence à l'audience des requérants et de leurs 
conseils ne résulte pas d'une impossibilité due à l 'attitude des autorités (voir le 
point b) ci-dessus). 
Conclusion: non-violation (unanimité). 
d) Quant au refus opposé par la Cour de cassation de poser une question 
préjudicielle à la Cour d 'arbitrage: la Convention ne garantit pas, comme tel, le 
droit à ce qu'une affaire soit renvoyée, à titre préjudiciel, par une juridiction 
interne devant une autre instance nationale ou internationale. Il est conforme au 
fonctionnement de ce mécanisme que le juge vérifie s'il peut ou doit poser une 
question préjudicielle, en s'assurant que celle-ci doit être résolue pour permettre 
de trancher le litige dont il est appelé à connaître. Cela étant, il n'est pas exclu 
que, dans certaines circonstances, le refus opposé par une juridiction nationale 
appelée à se prononcer en dernière instance puisse porter atteinte au principe 
d'équité de la procédure, en particulier si un tel refus apparaît entaché 
d'arbitraire. La Cour de cassation a dûment pris en compte les griefs des 
requérants sur ce. point ainsi que leur demande de voir poser une question 
préjudicielle à la Cour d'arbitrage. Elle s'est ensuite prononcée sur la demande 
par une décision suffisamment motivée et n'apparaissant pas entachée 
d'arbitraire. En outre, l 'interprétation de la législation interne incombe au 
premier chef aux juridictions nationales. 
Conclusion: non-violation (unanimité). 

Article 4 1 : la Cour estime que le dommage moral subi par les requérants est 
suffisamment réparé par le constat de violation. Elle accorde une certaine somme 
pour les frais de représentation des requérants devant elle. 
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P R O C É D U R E 

1. A l 'or igine de l'affaire se t rouve une r e q u ê t e (n" 32576/96) d i r igée 

con t r e le R o y a u m e de Be lg ique et dont un r e s so r t i s san t de cet E t a t , le 

d o c t e u r A n d r é W y n e n , et le C e n t r e hosp i ta l ie r i n t e r r é g i o n a l Edi th-Cavel l 

( C H I R E C , a n c i e n n e m e n t I n s t i t u t médica l Edi th-Cavel l - I M E C ) , une 

assoc ia t ion sans bu t lucrat i f dont le siège social est à Bruxe l les («les 

r e q u é r a n t s » ) , ava ien t saisi la C o m m i s s i o n e u r o p é e n n e des Dro i t s de 

l ' H o m m e («la C o m m i s s i o n » ) le 12 ju i l l e t 1996, en v e r t u de l 'ancien 

ar t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e des Dro i t s de l ' H o m m e et des 

L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Les r e q u é r a n t s sont r e p r é s e n t é s devan t la C o u r par 

M1' C. C a l e w a e r t , M'' F. Roggen , M1' B. et M1' L. C a m b i e r , avocats à 

Bruxe l les . Le g o u v e r n e m e n t be lge («le G o u v e r n e m e n t » ) est r e p r é s e n t é 

pa r son a g e n t , M. C. D e b r u l l e , d i r e c t e u r d ' a d m i n i s t r a t i o n au min i s t è r e 

de la J u s t i c e . 

3. Les r e q u é r a n t s a l l èguen t en pa r t i cu l i e r p lus ieurs v iola t ions de leur 

d ro i t à un procès équ i t ab l e (ar t ic le 6 § 1 de la C o n v e n t i o n ) . 

4. La r e q u ê t e a é t é t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, da t e 

d ' e n t r é e en v igueur du Pro toco le n" 11 à la Conven t i on (ar t ic le 5 § 2 

dud i t P ro toco le ) . 

5. La r e q u ê t e a é té a t t r i b u é e à la t ro i s i ème sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t d e la C o u r ) . Au sein de celle-ci, la c h a m b r e 

c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é té 

cons t i t uée c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t . A la su i te du 

dépo r t de M"" F. T u l k e n s , j u g e é lue au t i t r e de la Belg ique (ar t ic le 28 du 

r è g l e m e n t ) , le G o u v e r n e m e n t a dés igné M. P. L e m m e n s p o u r s iéger en 

En l'affaire Wynen et Centre hospitalier interrégional Edith-
Cavell c. Belgique, 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sect ion) , 

s i égean t en une c h a m b r e composée d e : 

M M . J .-P. C O S T A , président, 

A . B . BAKA, 

C. B 1RS AN, 

V. BUTKEVYGH, 

M""' W. THOMASSEN, 

M M . ÌLJVNGWW.RT, juges, 

P. LEMMENS ad hoc, 

et d e M""' S. Doi .LÉ, greffière de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil le 8 oc tobre 2002, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 
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E N FAIT 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. Le p r e m i e r r e q u é r a n t est né en 1923 et rés ide à Bra ine- l 'Al leud . Le 

second r e q u é r a n t a son siège social à Bruxe l les . 

10. En oc tobre 1990, un t o m o g r a p h e à r é sonance m a g n é t i q u e avec 

ca l cu l a t eu r é l ec t ron ique in t ég ré ( R M N ou I R M ) , appa re i l méd ica l de 

h a u t e t echnolog ie , fut ins ta l lé à l ' IMEC. Scion un a r r ê t é royal du 

27 oc tobre 1989, le service où é ta i t ins ta l lé un t o m o g r a p h e à r é s o n a n c e 

m a g n é t i q u e é ta i t cons idéré c o m m e un «service méd ico - t echn ique 

l ou rd» , au sens de l 'ar t icle 44 de la loi sur les hôp i t aux , coo rdonnée le 

7 août 1987 (« la loi sur les h ô p i t a u x » ) . En ve r tu de ce t t e d e r n i è r e 

d ispos i t ion légale , un tel service devai t ê t r e a g r é é . L ' a r r ê t é royal p réc i té 

fixait les condi t ions auxque l l e s il devai t r é p o n d r e à c e t t e fin. Le service 

conce rné de l ' IMEC ne disposai t toutefois pas de l ' a g r é m e n t r equ i s . 

11. Le 15 m a r s 1991, les min i s t r e s de la S a n t é pub l ique pour la région 

b i l ingue de Bruxe l l e s -Cap i t a l e d é p o s è r e n t p la in te a u p r è s du p r o c u r e u r du 

roi con t r e le p r e m i e r r e q u é r a n t , pour ins ta l la t ion d ' un appare i l l age 

médica l lourd sans a g r é m e n t p réa lab le du min i s t r e c h a r g é de la S a n t é 

p u b l i q u e . En j a n v i e r 1993, le r e q u é r a n t a insi q u e l ' IMEC, son employeur , 

en t a n t q u e c iv i lement r e sponsab l e , furen t ci tés d e v a n t le t r ibuna l 

co r rec t ionne l de Bruxe l les . Plus t a rd , l 'E ta t be lge se cons t i t ua p a r t i e 

civile. 

12. Le 22 m a r s 1994, le t r i b u n a l co r rec t ionne l de Bruxel les a c q u i t t a le 

p r e m i e r r e q u é r a n t et mi t l ' IMEC hors de cause . 

13. Le 31 m a r s 1994, ce j u g e m e n t d o n n a lieu, au p a r l e m e n t , à 

l ' i n t e rven t ion su ivan te d ' un m e m b r e de c e t t e a s s e m b l é e , d a n s le cad re 

des t r a v a u x consacrés à la modif ica t ion de la loi sur les h ô p i t a u x : 

q u a l i t é de j u g e ad hoc (a r t ic les 27 § 2 de la C o n v e n t i o n et 29 § 1 du 

r è g l e m e n t ) . 

6. P a r une décision d u 18 s e p t e m b r e 2001 , la c h a m b r e a déc la ré la 

r e q u ê t e p a r t i e l l e m e n t r ecevab le . 

7. T a n t les r e q u é r a n t s q u e le G o u v e r n e m e n t ont déposé des obser

va t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . Les 

pa r t i e s ont c h a c u n e soumis des c o m m e n t a i r e s écr i ts su r les observa t ions 

d e l ' au t r e . 

8. Le \ " novembre 2 0 0 1 , la C o u r a modifié la compos i t ion de ses 

sec t ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a é t é 

a t t r i b u é e à la d e u x i è m e sect ion ainsi r e m a n i é e (ar t ic le 52 § 1). 

U l t é r i e u r e m e n t , M. A.B. Baka a r e m p l a c é M. L. Louca ides , e m p ê c h é 

(ar t ic le 28 § 1). 
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«La semaine dernière, j ' a i été choqué par la décision judiciaire dans l'affaire Wynen. 

Tout le monde connaît l 'habitude du Dr Wynen de ne pas se soucier de la législation. Il 

installe illégalement des scanners lourds dans son hôpital E. Cavell et justifie son action 

avec des arguments de déontologie médicale.» (Compte rendu analytique, Chambre, 

sess. ord. 1993-1994, séance du 31 mars 1994) 

14. Le m i n i s t è r e publ ic et la pa r t i e civile i n t e r j e t è r e n t appe l du 

j u g e m e n t du 22 m a r s 1994. 

D a n s leurs conclusions d ' appe l , les r e q u é r a n t s a l l égua ien t n o t a m m e n t 

que l ' a r r ê t é royal du 27 oc tobre 1989, sur lequel se fonda ien t les 

pou r su i t e s l i t ig ieuses , é ta i t i l légal , e n t r e a u t r e s pa rce q u e la m a t i è r e ne 

re lèvera i t pas du l ég i s la teur fédéra l ma i s du l ég i s la teur c o m m u n a u t a i r e . 

Ils p réc i sa ien t à cet éga rd : 

«L'article 44 de la loi sur les hôpitaux habilite le Roi à imposer des conditions 

d'agrément et de programmation pour l'installation du tomographe à résonance 

magnétique avec calculateur électronique intégré (IRM) dans l'objectif de maîtriser 

les dépenses publiques. 

Or, l 'arrêté impose des conditions qui sont relatives : 

1) au service dans lequel l'appareil est installé ; 2) à la qualification et au nombre du 

personnel employé ; 3) à la sécurité de l'installation et de ses abords ; 4) au contrôle de la 

qualité du travail des uti l isateurs; 5) à la localisation de l'appareil sur le territoire (les 

modalités varient en fonction de la puissance de Pappareil) ; 6) au nombre de lits. 

Dans la meilleure des hypothèses, seul le cinquième critère peut éventuellement 

entrer dans les compétences du Ministre fédéral des Affaires sociales. En effet, les 

autres conditions poursuivent un tout autre objectif, à savoir celui d'organiser la 

dispensation des soins. Or, cet objectif est désormais une compétence communautaire 

en vertu de l'article 5, alinéa 1, 1-1" de la loi spéciale de réformes institutionnelles du 

8 août 1980. 

Quat re des cinq conditions qu'il impose ne relevant pas de la compétence des 

autorités nationales, l 'arrêté royal du 27 octobre 1989 doit être tenu pour illégal en son 

entier car il n'est pas susceptible d'être appliqué partiellement. » 

En o u t r e , les r e q u é r a n t s a l l égua i en t q u e la p l a in t e , la cons t i t u t i on de 

p a r t i e civile et l ' appel de l 'E t a t belge é t a i e n t i l légaux, i r recevables et 

e n t a c h é s de n u l l i t é ; q u e la p la in te de l 'E ta t belge violait le pr incipe 

d ' éga l i t é inscri t aux ar t ic les 10 et 11 de la C o n s t i t u t i o n , en ce que 

les au to r i t é s pub l iques se s e ra i en t a b s t e n u e s , sans c r i t è re objectif 

r a i sonnab le et p r o p o r t i o n n e l au bu t poursuivi , de d é n o n c e r au m i n i s t è r e 

publ ic des faits r e p r e h e n s i b l e s c o m p a r a b l e s ; que l ' a r r ê t é royal du 

27 oc tobre 1989 et, à t ou t le moins , la sanc t ion qu ' i l prévoyai t , a u r a i e n t 

é té t a c i t e m e n t a b r o g é s ; enfin, que l ' a r r ê t é violerai t p lus ieurs droi t s 

f o n d a m e n t a u x , don t le droi t à la vie et à la s a n t é , la l iber té t h é r a p e u t i q u e 

et l ' in te rd ic t ion de t r a i t e m e n t s i n h u m a i n s et d é g r a d a n t s . 

15. Le 12 j a n v i e r 1995, la cour d ' appe l de Bruxe l l e s r é f o r m a le j u g e m e n t 

et c o n d a m n a le p r e m i e r r e q u é r a n t à u n e a m e n d e de 2 340 francs belges 

avec surs is et aux frais, p a r app l ica t ion n o t a m m e n t des a r t ic les 37 à 42 
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et 44 de la loi sur les h ô p i t a u x . L ' I M E C fut déc la ré s o l i d a i r e m e n t t e n u au 

p a i e m e n t de l ' a m e n d e et des frais . La cour d ' appe l r é fu ta e n t r e a u t r e s les 

a r g u m e n t s p a r lesquels les r e q u é r a n t s s o u t e n a i e n t q u e l ' a r r ê t é royal du 

27 oc tobre 1989 avait é t é t a c i t e m e n t abrogé ou é ta i t i l légal. 

16. Les r e q u é r a n t s se p o u r v u r e n t devan t la C o u r de cassa t ion con t re 

cet a r r ê t . Se r é f é r a n t n o t a m m e n t aux ar t ic les 6 et 7 de la C o n v e n t i o n , ils 

a l l égua ien t p o u r l 'essent iel , d a n s leur m é m o i r e , q u e la cour d ' appe l avai t 

mot ivé son a r r ê t de façon con t r ad i c to i r e et non régu l iè re et s ' é ta i t , en 

pa r t i cu l i e r , fondée sur l 'ar t icle 116, 8", de la loi sur les h ô p i t a u x (qui 

s ' appl iqua i t aux « a p p a r e i l l a g e s » m é d i c a u x lourds ) , a lors q u e depu i s 

l ' a r r ê t é royal du 27 octobre 1989 le t o m o g r a p h e à r é sonance m a g n é t i q u e 

cons t i tua i t un «se rv ice» m é d i c o - t e c h n i q u e lourd dont la c réa t ion ou 

l ' explo i ta t ion é ta i t s anc t i onnée p a r l 'ar t icle 116, 10", de lad i te loi ; que la 

cour d ' appe l avai t négl igé d ' e x a m i n e r la conformi té de l ' a r r ê t é royal du 

27 oc tobre 1989 avec la loi spéciale de r é fo rmes ins t i tu t ionne l l e s du 

8 aoû t 1980, p o r t a n t r é p a r t i t i o n des c o m p é t e n c e s e n t r e l 'E t a t , les 

c o m m u n a u t é s et les r ég ions , a insi qu ' avec le pr inc ipe d ' éga l i t é inscri t 

aux ar t ic les 10 et 11 de la C o n s t i t u t i o n , et qu 'e l le avait omis de saisir la 

C o u r d ' a r b i t r a g e à ce su j e t ; qu ' e l l e avait violé le pr inc ipe g é n é r a l de la 

c h a r g e de la p reuve ainsi que la p r é s o m p t i o n d ' i n n o c e n c e ; q u e la légal i té 

de l ' a r r ê t é royal du 27 oc tobre 1989 app l iqué pa r la cour d ' appe l n 'ava i t 

pas é té d é m o n t r é e , et q u ' e n tou t é t a t de cause la sanc t ion qu ' i l prévoyai t 

avai t é t é t a c i t e m e n t a b r o g é e p a r u n e disposi t ion p o s t é r i e u r e , l ' a r t ic le 120, 

1", de la loi du 22 d é c e m b r e 1989. 

Sous la d e u x i è m e b r a n c h e de leur d e u x i è m e moyen , les r e q u é r a n t s 

a f f i rmaien t que la cour d ' appe l avai t violé l 'ar t icle 26 § 1 de la loi 

spéciale du 6 j a n v i e r 1989 sur la C o u r d ' a r b i t r a g e ( p a r a g r a p h e 28 ci-

dessous ) , en re fusant de poser à ce t t e ju r id ic t ion u n e ques t i on 

préjudic ie l le re la t ive à la violat ion pa r l 'ar t icle 44 de la loi sur les 

hôp i t aux des règles é tab l ies p a r la C o n s t i t u t i o n , ou en v e r t u de celle-ci, 

p o u r d é t e r m i n e r les c o m p é t e n c e s respec t ives de l 'E ta t ( fédéra l ) , des 

c o m m u n a u t é s et des rég ions . A ce sujet , ils p réc i sa ien t n o t a m m e n t : 

«Le demandeur faisait valoir en conclusions que l 'arrête royal du 27 octobre 1989 

n'est pas conforme à la loi spéciale de réformes institutionnelles du 8 août 1980 en ce 

qu'il fixe des normes d 'agrément qui relèvent de la politique de dispensation de soins, 

laquelle ressortit à la compétence des Communau tés ; 

L'arrêt a t taqué ne pouvait se contenter de porter une appréciation sur la conformité 

de l 'arrêté royal du 27 octobre 1989 aux lois coordonnées sur les hôpitaux qu'il exécute : 

il n 'appart ient , en effet, pas au Roi de suspendre ou dispenser de l'exécution des lois de 

réformes institutionnelles et, du reste, la loi coordonnée sur les hôpitaux ne lui confère 

pas le pouvoir de déroger aux lois répartitrices de compétence et n 'aurait pu lui conférer 

ce pouvoir. (...) 

D'autre part, dès lors (que la cour d'appel] a estimé que cet arrêté royal est conforme 

aux lois coordonnées relatives aux hôpitaux, elle se devait, en vertu de l'article 26 § 1 e r 
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de la loi spéciale du 6 janvier 1989, de poser à la Cour d'arbitrage une question 

préjudicielle relative à une éventuelle violation par ces lois des règles de répartition 

des compétences entre l 'Etat, les Communautés et les Régions.» 

En conséquence , les r e q u é r a n t s inv i ta ien t la C o u r de cassa t ion à poser 

à la C o u r d ' a r b i t r a g e la ques t i on s u i v a n t e : 

«L'article 44 de la loi coordonnée sur les hôpitaux du 7 août 1987, en ce qu'il devrait 

être interprété comme habilitant le Roi à fixer les règles contenues dans l 'arrêté royal 

du 27 octobre 1989 «fixant les normes [auxquelles] un service où est installé un 

lomographe à [résonance] magnétique avec calculateur électronique intégré doit 

répondre pour être agréé comme service médico-technique lourd au sens de l'article 44 

de la loi sur les hôpitaux, coordonnée du 7 août 1987», violc-t-il: 

I) Les règles de répartition des compétences, des lors qu'en vertu notamment de 

l'article 5, S 1,1, 1, la politique de dispcnsalion de soins dans cl au-dehors des 

institutions de soins ressortit à la compétence des Communautés ; (...) » 

Sous la t ro i s i ème b r a n c h e de ce d e u x i è m e moyen , fondée sur 

l 'ar t icle 149 de la C o n s t i t u t i o n qui consacre l 'obl igat ion de mot iva t ion 

des j u g e m e n t s et a r r ê t s , les r e q u é r a n t s invi ta ient en o u t r e la C o u r de 

cassa t ion à poser à la C o u r d ' a r b i t r a g e une ques t i on préjudicie l le 

c o n c e r n a n t la violat ion p a r l 'ar t ic le 44 de la loi sur les hôp i t aux des 

a r t ic les 10 et 11 de la C o n s t i t u t i o n , qui g a r a n t i s s e n t le pr inc ipe de 

l 'égal i té et de la non-d i sc r imina t ion . 

17. La p a r t i e civile, dé fende re s se en cassa t ion , d é p o s a u n m é m o i r e en 

r éponse , d a t é du 8 s e p t e m b r e 1995. 

18. De leur côté , les r e q u é r a n t s r e m i r e n t un m é m o i r e complé 

m e n t a i r e , d a t é du 19 oc tobre 1995. Ils y déve loppa ien t e n t r e a u t r e s 

q u a t r e moyens nouveaux , d ' o rd re public d ' a p r è s eux, et t i rés de la 

violat ion de diverses d ispos i t ions de la C o n s t i t u t i o n et de la Conven t ion , 

n o t a m m e n t ses a r t ic les 2 et 3. Ces moyens nouveaux v isa ien t à d é m o n t r e r 

l ' i l légali té de l ' a r r ê t é royal du 27 oc tobre 1989; la viola t ion du pr inc ipe 

d ' éga l i t é en ce q u e , p a r m i les n o m b r e u x h ô p i t a u x d é t e n t e u r s de 

l ' appare i l l age l i t ig ieux, seuls les r e q u é r a n t s a u r a i e n t é té poursu iv i s ; 

l ' ab roga t ion de la s anc t ion p r é v u e pa r la loi sur les h ô p i t a u x ; enfin, la 

violat ion de dro i t s f o n d a m e n t a u x , don t le droi t à la vie. Les r e q u é r a n t s y 

r é i t é r a i e n t é g a l e m e n t leur d e m a n d e t e n d a n t à ce que la ques t ion 

préjudiciel le r e p r o d u i t e c i -dessus fût soumise à la C o u r d ' a r b i t r a g e . 

19. Le 8 j a n v i e r 1996, la fixation de la cause a é t é p o r t é e au t ab leau 

affiché au greffe et d a n s la salle des aud iences de la C o u r de cassa t ion . 

20. Celle-ci tint une a u d i e n c e pub l ique le 24 j a n v i e r 1996. Les 

r e q u é r a n t s a f f i rment ne pas avoir é t é avisés de ce t t e d a t e , c o n f o r m é m e n t 

à l 'ar t icle 420 ter, a l i néa 2, du code d ' i n s t ruc t i on c r imine l l e (CIC) qui 

d isposai t q u e la f ixation é ta i t , sans a u t r e a v e r t i s s e m e n t , po r t ée au 

t ab leau des causes p e n d a n t e s d e v a n t la C o u r de cassa t ion au moins 

qu inze j o u r s avan t l ' audience à laquel le la cause se ra i t appe l ée . Ainsi 
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qu ' i l ressor t de la feuille d ' a u d i e n c e , la C o u r e n t e n d i t le consei l le r 

r a p p o r t e u r , le r e p r é s e n t a n t du m i n i s t è r e publ ic puis l 'avocat de la p a r t i e 

c ivi le ; le r e p r é s e n t a n t du m i n i s t è r e publ ic n ' a s s i s t a pas au dé l ibé ré qui 

suivit l ' aud ience . A la su i t e du dé l ibé ré , la C o u r de cassa t ion re j e t a le 

m ê m e j o u r le pourvoi des r e q u é r a n t s , a p r è s avoir déc la ré leur m é m o i r e 

c o m p l é m e n t a i r e i r recevable p o u r t a rd ive t é , pa r app l ica t ion de 

l 'ar t ic le 420 bis, a l inéa 2, du C I C , leque l disposai t q u e le d e m a n d e u r en 

cassa t ion ne pouvai t p lus p r o d u i r e de m é m o i r e passé le déla i de deux 

mois à c o m p t e r de l ' inscr ipt ion de la cause au rôle g é n é r a l . 

2 1 . D a n s son a r r ê t , p rononcé le m ê m e j o u r , la C o u r de cassa t ion 

cons idé r a n o t a m m e n t q u e la mot iva t ion de l ' a r rê t a t t a q u é n ' é t a i t pas 

con t r ad i c to i r e et q u e , d a n s la m e s u r e où il é ta i t r e p r o c h é à cet a r r ê t de 

viser l 'ar t ic le 116, 8°, au lieu de l 'ar t icle 116, 10", de la loi sur les 

h ô p i t a u x , cela revena i t à c r i t i q u e r une e r r e u r d a n s l ' indicat ion du t e x t e 

de loi appl icab le , laquel le e r r e u r é t a i t sans conséquence sur la pe ine 

p r o n o n c é e , les deux d ispos i t ions en ques t i on prévoyant la m ê m e pe ine . 

Elle e s t i m a é g a l e m e n t que le gr ief t i ré de l ' incompat ib i l i t é de l ' a r r ê t é 

royal avec la loi spéciale du 8 aoû t 1980 revena i t à m e t t r e en c a u s e la 

c o n s t i t u t i o n n a l i t é de ce t t e loi, m a t i è r e qu i é chappa i t à la c o m p é t e n c e de 

la cour d ' appe l . De p lus , celle-ci n ' é t a i t pas t e n u e de sais ir la C o u r 

d ' a r b i t r a g e d ' u n e q u e s t i o n pré judic ie l le si la r éponse à ce t t e d e r n i è r e 

n ' é t a i t pas ind i spensab le p o u r r e n d r e sa décis ion. 

La C o u r de cassa t ion re leva en o u t r e q u e les j u g e s d ' appe l n ' ava i en t pas 

m é c o n n u les règles sur la c h a r g e de la p r euve , dès lors q u e , p o u r é c a r t e r 

les griefs d ' i l légal i té de l ' a r r ê t é royal du 27 oc tobre 1989, ils ne s ' é t a ien t 

pas fondés sur les a r g u m e n t s des d e m a n d e u r s , ma i s su r la cons idé ra t ion 

Cju'il n ' a p p a r t e n a i t pas a u x cour s e t t r i b u n a u x de se s u b s t i t u e r au pouvoir 

exécu t i f pour a p p r é c i e r l ' oppo r tun i t é d ' une m e s u r e qu i e n t r e d a n s la 

s p h è r e de c o m p é t e n c e de celui-ci. 

P a r a i l leurs , la C o u r de cassa t ion ré fu ta la t hè se de l ' i l légali té ou de 

l ' ab roga t ion de l ' a r r ê t é royal en ques t ion , e s t i m a n t q u ' e n se b o r n a n t à 

prévoir une sanc t ion c o m p l é m e n t a i r e cons i s t an t en la l imi t a t ion des 

h o n o r a i r e s , l 'ar t ic le 120 de la loi du 22 d é c e m b r e 1989 n ' é t a i t n u l l e m e n t 

i ncompa t ib l e avec la loi coo rdonnée sur les h ô p i t a u x du 7 aoû t 1987 et 

n ' ava i t , p a r t a n t , pas abrogé t a c i t e m e n t les sanc t ions péna le s p révues pa r 

celle-ci. 

Enfin, la C o u r de cassa t ion re j e t a la d e m a n d e de ques t ion préjudiciel le 

à la C o u r d ' a r b i t r a g e . En t a n t q u e la d e m a n d e por ta i t sur la compa t ib i l i t é 

d e l 'ar t ic le 44 de la loi su r les h ô p i t a u x avec les règles de r é p a r t i t i o n de 

c o m p é t e n c e s , la C o u r de cassa t ion c o n s i d é r a : 

«Attendu que, pour le surplus, en tant que le demandeur sollicite de la Cour qu'elle 

pose à la Cour d'arbitrage une question préjudicielle relative à une éventuelle violation 

par l'article 44 de la loi sur les hôpitaux, coordonnée le 7 août 1987, des «règles de 

répartition des compétences, des lors qu'en vertu de l'article 5, § 1,1, 1", la politique de 
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dispensation de soins dans et au-dehors des institutions de soins ressortit à la compétence 

des communautés », il n'indique pas en quoi consiste rail la violation alléguée ; 

Qu'en effet, aux termes de l'article 5, § 1, I, 1", précité de la loi spéciale de réformes 

institutionnelles du 8 août 1980, la politique de dispensation de soins n'est une matière 

personnalisable que sous la réserve d'un certain nombre d'exceptions, notamment à 

l'exception de la législation organique et du financement de l'exploitation, lorsqu'il est 

organisé par la législation organique; 

Que, la loi coordonnée le 7 août 1987 étant une loi organique sur les hôpitaux 

organisant notamment leur financement, il appartenait au demandeur de préciser dans 

la question préjudicielle qu'il entend faire poser à la Cour d'arbitrage en quoi l'article 44 

de cette loi serait étranger aux exceptions, en vertu desquelles la loi organique et 

le financement qu'elle organise ne sont pas des matières personnalisables, que 

l'article 128, § 1er (ancien article 59bis, § 2bis) de la Constitution at tr ibue à la 

compétence des Communautés , mais sont, au contraire, des matières que la 

Constitution continue à réserver à la loi ; 

Qu 'à défaut de précision, la demande de question préjudicielle relative à cette 

branche du moyen est irrecevable; (...)» 

En t a n t q u e la ques t ion préjudicie l le po r t a i t sur la compat ib i l i t é dud i l 

ar t ic le 44 avec les ar t ic les 10 et 11 de la C o n s t i t u t i o n , la C o u r de cassa t ion 

la déc l a ra , su r ce point aussi , i r recevab le , au mot i f qu 'e l le é ta i t « é t r a n g è r e 

t an t à l 'ar t ic le 149 de la C o n s t i t u t i o n , seu le d ispos i t ion don t la violat ion 

est invoquée en ce t t e b r a n c h e du moyen , q u ' a u défau t de r éponse aux 

conclusions du d e m a n d e u r , seul gr ief a l légué en ladi te b r a n c h e » . 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. Le code d'instruction criminelle (CIC) 

22. A l ' époque des faits, l 'ar t icle 420 bis d u C I C disposai t : 

«Le demandeur en cassation qui veut plaider l'affaire indique ses moyens dans un 

mémoire qui est préalablement communiqué au ministère public, huit jours au moins 

avant l'audience. 

Il ne peut toutefois plus produire ni mémoires, ni pièces autres que les désistements, les 

actes de reprise d'instance ou ceux qui révèlent que le pourvoi est devenu sans objet, après 

que deux mois se sont écoulés depuis le jour où la cause a été inscrite au rôle général. (...) » 

23 . A l ' époque des faits, l 'ar t ic le 420 1er du C I C se lisait c o m m e s u i t : 

« La procédure est réglée ainsi qu'il est dit aux articles I 105 à 1109 du Code judiciaire. 

Néanmoins, par dérogation à l'alinéa 2 de l'article 1 106 dudit Code, la fixation est, 

sans autre avertissement, portée au tableau des causes pendantes devant la Cour au 

moins quinze jours avant le jour de l'audience à laquelle la cause sera appelée. 

Ce tableau est affiché au greffe et dans la salle des audiences; il contient le nom des 

parties, des avocats et du magistrat du ministère public chargé de donner ses 

conclusions dans l'affaire. » 
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B. Le c o d e j u d i c i a i r e 

24. A l ' époque des faits, l 'ar t ic le 1107 du code jud ic ia i r e diposai t : 

«Après le rapport, les avocats présents à l 'audience sont entendus. Leurs plaidoiries 

ne peuvent porter cpte sur les questions de droit proposées dans les moyens de cassation 

ou sur les fins de non-reccvoir opposées au pourvoi. 

Le ministère publie donne ensuite ses conclusions, après quoi aucune note ne sera 

reçue.» 

Toutefo is , à c o m p t e r de l ' a r rê t Borgers c. Belgique du 30 oc tobre 1991 

(série A n° 214-B), la C o u r d e cassa t ion donna i t la pa ro le une seconde 

fois aux p a r t i e s ou à leurs consei ls , après q u e le r e p r é s e n t a n t du 

m i n i s t è r e public eu t p r é s e n t é ses conclus ions . Ceux-ci pouva ien t en o u t r e 

soll ici ter le r epor t de la cause en vue de d isposer d 'un délai de réflexion 

s u p p l é m e n t a i r e p o u r la p r é p a r a t i o n de leur r ép l ique , laquel le pouvai t 

p r e n d r e auss i la fo rme d ' une « n o t e en d é l i b é r é » . U n e tel le d e m a n d e 

é ta i t s y s t é m a t i q u e m e n t accueil l ie p a r la C o u r de cassa t ion . D a n s les 

r a r e s cas où les conclus ions du m i n i s t è r e public é t a i en t cons ignées clans 

u n écri t et c o m m u n i q u é e s avant l ' audience aux m e m b r e s du s iège, u n e 

copie é t a i t é g a l e m e n t envoyée a u x pa r t i e s avant l ' aud ience . Le C o m i t é 

des Min i s t r e s du Conse i l de l 'Eu rope a pris ac t e de ces a m é n a g e m e n t s 

p r é t o r i e n s de la p r o c é d u r e d a n s sa Réso lu t ion i n t é r i m a i r e D H (98) 133 

du 22 avril 1998. 

25. D a n s u n e l e t t r e du 22 n o v e m b r e 2001 au min i s t r e de la J u s t i c e , le 

p r o c u r e u r g é n é r a l p rès la C o u r de cassa t ion préc isa n o t a m m e n t , au sujet 

de la p r é s e n t e a f fa i re : 

«En l'espèce les conclusions lurent prises oralement et les parties n'y ont pas 

répliqué, ni oralement, ni par le dépôt d'une note en délibéré, comme elles en avaient 

la possibilité, le cas échéant après une remise qui leur aurait été accordée comme il est 

d'usage si elle avait été demandée. La loi du 14 novembre 2000, en confirmant cette 

pratique dans un texte, confirmait que celle-ci était conforme aux exigences de la 

jurisprudence européenne.» 

En p r a t i q u e toutefois , il é ta i t loisible aux p a r t i e s et à leurs consei ls de 

s ' in former de la d a t e d ' aud i ence en t é l é p h o n a n t au greffe de la C o u r d e 

cassa t ion ou en p r i an t ce d e r n i e r pa r s imple l e t t r e de leur c o m m u n i q u e r 

pa r écri t la d a t e d ' aud i ence . C e t usage est connu de longue d a t e ; son 

ex is tence a encore é t é r a p p e l é e pa r la C o u r de cassa t ion d a n s son 

r a p p o r t p o u r l ' année 1997-1998. 

La loi du 14 n o v e m b r e 2000 ( p a r a g r a p h e 26 c i -dessous) , c e p e n d a n t , a 

ab rogé les p a r a g r a p h e s 2 et 3 de l 'ar t icle 420 ter du C I C , a l ignan t ainsi le 

mode d ' i n fo rma t ion des pa r t i e s q u a n t à la f ixation des causes péna le s su r 

celui prévu à l 'ar t ic le 1106, a l inéa 2, du code jud ic i a i r e . 
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26. U n e loi du 14 n o v e m b r e 2000, e n t r é e en v igueu r le 29 d é c e m b r e 

2000, a modifié c o m m e suit l 'ar t ic le 1107 du code jud ic i a i r e : 

«Après le rapport, le ministère public donne ses conclusions. Ensuite, les parties sont 

entendues. Leurs plaidoiries ne peuvent porter que sur les questions de droit proposées 

dans les moyens de cassation ou sur les fins de non-recevoir opposées au pourvoi ou aux 

moyens. 

Lorsque les conclusions du ministère public sont écrites, les parties peuvent, au plus 

tard à l'audience et exclusivement en réponse aux conclusions du ministère public, 

déposer une note dans laquelle elles ne peuvent soulever de nouveaux moyens. 

Chaque partie peut demander à l'audience que l'affaire soit remise pour répondre 

verbalement ou par une note à ces conclusions écrites ou verbales du ministère public. 

La Cour fixe le délai dans lequel cette note doit être déposée.» 

27. Les a u t r e s d isposi t ions p e r t i n e n t e s du code j ud i c i a i r e se l isent 

ainsi : 

Article 2 

«Les règles énoncées dans le présent code s'appliquent à toutes les procédures, sauf 

lorsque celles-ci sont régies par des dispositions légales non expressément abrogées ou 

par des principes de droit dont l'application n'est pas compatible avec celle des 

dispositions dudit code.» 

Article 721 

«Le dossier contient notamment 

(...) 

6" l'avis du ministère public; 

( . . . ) 

Un inventaire des pièces, tenu à jour par le greffier et indiquant la date du dépôt de 

celles-ci, est annexé au dossier.» 

Article 1042 

«Pour autant qu'il n'y soit pas dérogé par les dispositions du présent livre, les règles 

relatives à l'instance sont applicables aux voies de recours.» 

C. Les q u e s t i o n s p r é j u d i c i e l l e s à la C o u r d 'arb i trage 

28. L 'a r t ic le 26 de la loi spéciale du 6 j anv ie r 1989 sur la C o u r 

d ' a r b i t r a g e , dans sa vers ion en v igueu r à l ' époque des faits, d isposai t : 

«§ 1. La Cour d'arbitrage statue, à titre préjudiciel, par voie d 'arrêt , sur les questions 

relatives à : 

1" la violation par une loi, un décret ou une règle visée à l'article 134 de la 

Constitution, des règles qui sont établies par la Constitution ou en vertu de celle-ci 
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pour déterminer les compétences respectives de l 'Etat, des Communautés et des 

Régions ; 

2° sans préjudice du 1", tout conflit entre décrets ou entre règles visées à l'article 134 

de la Constitution émanant de législateurs distincts et pour autant que le conflit résulte 

de leur champ d'application respectif; 

3" la violation par une loi, un décret ou une règle visée à l'article 134 de la 

Constitution, des articles 10, 11 et 24 de la Constitution. 

§ 2. Lorsqu'une telle question est soulevée devant une juridiction, celle-ci doit 

demander à la Cour d'arbitrage de statuer sur cette question. 

Toutefois, la juridiction n'y est pas tenue lorsque l'action est irrecevable pour des 

motifs de procédure tirés de normes ne faisant pas elles-mêmes l'objet de la demande 

de question préjudicielle. 

La juridiction, dont la décision est susceptible, selon le cas, d'appel, d'opposition, de 

pourvoi en cassation ou de recours eu annulation au Conseil d 'Etat , n'y est pas tenue 

non plus : 

1" lorsque la Cour a déjà s tatué sur une question ou un recours ayant le même objet ; 

2" lorsqu'elle estime que la réponse à la question préjudicielle n'est pas indispensable 

pour rendre sa décision; 

3" si la loi, le décret ou la règle visée à l'article 134 de la Constitution ne viole 

manifestement pas une règle ou un article de la Constitution visés au § 1er.» 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

29. Les r e q u é r a n t s d é n o n c e n t p lus ieurs v iola t ions de l 'ar t icle 6 § 1 de 

la Conven t ion , l eque l , d a n s sa p a r t i e p e r t i n e n t e , se lit ainsi : 

«Toute personne a droit à ce que sa cause soit entendue équitablement (...) par un 

tribunal (...) qui décidera (...) des contestations sur ses droits et obligations de caractère 

civil (...) » 

L e u r s p la in tes p o r t e n t su r le fait a) q u e leur m é m o i r e c o m p l é m e n t a i r e 

a é té déc la ré i r recevable pa r la C o u r de cassa t ion , b) qu ' i l s n ' a u r a i e n t pas 

é té convoqués à l ' aud ience de c e t t e C o u r c o n f o r m é m e n t aux exigences de 

l 'ar t ic le 6 § 1, c) q u e les conclus ions du r e p r é s e n t a n t du m i n i s t è r e public 

ne leur ont pas é té t r a n s m i s e s au p réa l ab l e et qu ' i l leur a u r a i t é t é 

impossible d'y r é p o n d r e et, enfin, d) q u e la C o u r de cassa t ion a refusé de 

poser à la C o u r d ' a r b i t r a g e u n e ques t ion préjudic ie l le . 
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A. L'irrecevabilité du mémoire complémentaire 

30. Les r e q u é r a n t s se p l a ignen t d ' abord de ce q u e leur m é m o i r e 

c o m p l é m e n t a i r e , d a t é d u 19 oc tobre 1995, a é té déc la ré i r recevable pour 

t a rd ive t é pa r la C o u r de cassa t ion . Ils sou l ignent q u e les pa r t i e s à un 

li t ige p é n a l d e v a n t la C o u r de cassa t ion doivent r e spec t e r , pour 

r e m e t t r e leurs m é m o i r e s , obse rva t ions ou conclus ions , des délais 

r a d i c a l e m e n t d i f férents . Alors q u e le d e m a n d e u r en cassa t ion dispose , 

s'il e n t e n d p la ider , d 'un m a x i m u m de d e u x mois pour p rodu i re un 

« m é m o i r e à l ' appu i» de son pourvoi , la p a r t i e dé fende re s se n 'es t 

soumise à a u c u n dé la i s ' ag issant du dépô t de son p rop re m é m o i r e , ce 

qu i a des c o n s é q u e n c e s d i r ec te s sur la possibi l i té pour le d e m a n d e u r en 

cassa t ion de r é p o n d r e aux observa t ions du d é f e n d e u r . Pa r l'effet de 

l 'ar t ic le 420 bis, a l inéa 2, du C I C , le d e m a n d e u r d é p e n d r a i t de la vi tesse 

d ' exécu t ion du d é f e n d e u r pour avoir la chance de s o u m e t t r e u n second 

m é m o i r e , ce qu i , en p r a t i q u e , se révélera i t imposs ib le . Q u a n t au 

m i n i s t è r e public , il ne se ra i t , lui non p lus , a s t r e in t à a u c u n dé la i , ce qui 

lui p e r m e t t r a i t de se l imi te r à p r é s e n t e r des conclusions ora les le j o u r de 

l ' aud ience . 

En l 'espèce, l 'E ta t be lge a u r a i t mis p r è s de cinq mois pour dépose r son 

m é m o i r e et les r e q u é r a n t s a u r a i e n t p rodui t l eur m é m o i r e complé 

m e n t a i r e un mois et d e m i a p r è s , t rois mois avant la d a t e de l 'au

d ience . En r e j e t an t celui-ci, la Cour de cassa t ion a u r a i t privé les 

r e q u é r a n t s de leur seule occasion de r é p o n d r e a u x a r g u m e n t s de leurs 

adve r sa i r e s , p u i s q u ' e n l ' absence d ' i n fo rma t ion sur la d a t e de l ' audience 

ils n ' a u r a i e n t pas pu y ass is ter . Si v r a i m e n t u n e disposi t ion tel le q u e 

l 'a r t ic le 420 bis, a l inéa 2, du C I C é ta i t ind i spensab le à la bonne 

a d m i n i s t r a t i o n de la j u s t i c e , elle devra i t se r e t r o u v e r d a n s les t ex t e s 

r ég i s san t la p r o c é d u r e d e v a n t les a u t r e s j u r id i c t ions du pays , n o t a m m e n t 

le Conse i l d ' E t a t et la C o u r d ' a r b i t r a g e , ce qu i ne sera i t p o u r t a n t pas le 

cas . 

3 1 . Selon le G o u v e r n e m e n t , la C o u r de cassa t ion s'est b o r n é e à se 

c o n f o r m e r s c r u p u l e u s e m e n t au prescr i t de l ' a r t ic le 420 bis, a l inéa 2, du 

C I C , lequel d ispose q u e le d e m a n d e u r en cassa t ion ne peu t plus p rodu i r e 

de m é m o i r e passé le dé la i de d e u x mois à c o m p t e r de l ' inscr ipt ion de la 

cause au rôle g é n é r a l . O r , en l ' espèce, le m é m o i r e c o m p l é m e n t a i r e des 

r e q u é r a n t s serai t pa rvenu en d e h o r s de ce déla i . P o u r le G o u v e r n e m e n t , 

c e t t e d ispos i t ion a p p a r t i e n t à la ca tégor ie de m e s u r e s de dro i t i n t e r n e 

d e s t i n é e s à r é g l e m e n t e r les r ecours et à fixer les condi t ions de leur 

exerc ice , dans le but d ' a s s u r e r une b o n n e a d m i n i s t r a t i o n de la j u s t i c e . 

C o n c r è t e m e n t , la d ispos i t ion c r i t i quée servi ra i t à l imi te r le n o m b r e de 

m é m o i r e s pouvan t ê t r e é c h a n g é s pa r les pa r t i e s , de façon à évi ter q u e 

celles-ci pu i s sen t r ép l ique r à leurs a r g u m e n t a t i o n s respec t ives j u s q u ' à la 

veille de l ' aud ience , ce qu i r i sque ra i t de pa ra lyse r d a n s des p ropor t ions 
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inadmiss ib les l'office de la C o u r de cassa t ion . En tou t é t a t de cause , de 

tel les m e s u r e s t o m b e r a i e n t d a n s la m a r g e d ' app réc i a t i on laissée aux 

a u t o r i t é s d a n s des m a t i è r e s de ce g e n r e , ca r elles ne p o r t e r a i e n t pas 

a t t e i n t e à l 'effectivité des dro i t s des r e q u é r a n t s a u pourvoi d a n s u n e 

m e s u r e i ncompa t ib l e avec les ex igences de l 'ar t icle 6. Le G o u v e r n e m e n t 

se réfère à cet éga rd à la décision r e n d u e pa r la C o m m i s s i o n d a n s l 'affaire 

Kaufman c. Belgique (n" 10938/8f, 9 d é c e m b r e 1986, Décis ions et r a p p o r t s 

(DR) 50, p . 98). 

32. Le pr inc ipe de l 'égal i té des a r m e s - l 'un des é l é m e n t s de la no t ion 

plus large de procès écptitable - r e q u i e r t q u e c h a q u e p a r t i e se voie offrir 

u n e possibil i té r a i sonnab le de p r é s e n t e r sa cause d a n s des condi t ions qui 

ne la p l acen t pas d a n s u n e s i tua t ion de net d é s a v a n t a g e p a r r appor t à son 

adve r sa i r e (voir, p a r m i d ' a u t r e s , l ' a r rê t Kress c. France [ G C ] , n" 39594/98, 

§ 7 2 , C E D H 2001-VI) . 

La C o u r rappe l le que l 'ar t icle 6 de la Conven t i on ne s 'oppose pas à u n e 

r é g l e m e n t a t i o n de l 'accès des jus t i c i ab les à u n e j u r id i c t i on de recours 

(voir, mutatis mulandis, l ' a r rê t Levages Prestations Services c. France du 

23 oc tobre 1996, Recueil des arrêts et décisions 1996-V, pp. 1544-1545, § 48) , 

n o t a m m e n t à une r é g l e m e n t a t i o n sur les dé la is à r e spec t e r , qui vise à u n e 

bonne a d m i n i s t r a t i o n de la j u s t i ce (Bricmont c. Belgique, n" 10857/84, 

décis ion de la C o m m i s s i o n du 15 ju i l le t 1986, D R 48, p . 106; Welter 

c. Suède, n" 11122/84, décis ion de la C o m m i s s i o n d u 2 d é c e m b r e 1985, 

D R 45 , p . 246) . 

La C o u r no te en l 'espèce que l 'ar t icle 420 bis du C I C oblige le 

d e m a n d e u r en cassa t ion à dépose r tou t m é m o i r e d a n s les deux mois de 

l ' inscr ipt ion de la cause au rôle g é n é r a l , a lors q u e la p a r t i e dé fende res se 

n 'es t pas soumise à un déla i c o m p a r a b l e et , en l 'espèce, a mis p rès de 

cinq mois pour p r é s e n t e r son p r o p r e m é m o i r e . 

En o u t r e , cela a eu p o u r conséquence de pr iver les r e q u é r a n t s de la 

possibil i té de r ép l ique r pa r écrit au m é m o i r e de la p a r t i e dé fende re s se , 

pu i sque leur m é m o i r e c o m p l é m e n t a i r e a é té déc la ré i r recevable c o m m e 

tardif. O r u n e telle possibi l i té peu t s ' avérer nécessa i re , dès lors q u e le 

droi t à une p r o c é d u r e con t r ad i c to i r e imp l ique , p o u r u n e p a r t i e , la facul té 

de p r e n d r e conna i s sance des obse rva t ions p r o d u i t e s p a r l ' a u t r e , ainsi q u e 

de les d i scu te r (voir, p a r m i d ' a u t r e s , l ' a r rê t Ruiz-Mateos c. Espagne du 

23 j u i n 1993, série A n " 262, p. 25, § 63). 

La C o u r est sensible à la nécess i té , sou l ignée p a r le G o u v e r n e m e n t , de 

ne pas a l longer i n u t i l e m e n t les p r o c é d u r e s à la faveur de r ép l iques écr i t es 

successives aux m é m o i r e s déposés , ma i s le pr incipe de l 'égal i té des a r m e s 

ne s 'oppose pas à la r éa l i sa t ion de pare i l objectif, à condi t ion qu ' e l l e se 

fasse sans c r é e r de s i t ua t i on de ne t d é s a v a n t a g e e n t r e les pa r t i e s . O r tel 

n ' é t a i t pas le cas en l 'espèce. P a r t a n t , il y a eu violat ion de l 'ar t icle 6 § 1 de 

la Conven t i on de ce chef. 
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B. La c o n v o c a t i o n à l ' a u d i e n c e d e la C o u r d e c a s s a t i o n 

33. Les r e q u é r a n t s s o u t i e n n e n t en o u t r e q u e le sys tème de convocat ion 

des p a r t i e s aux aud iences de la C o u r de cassa t ion d a n s des affaires 

péna le s , à savoir l ' inscr ipt ion au t ab l eau des causes p e n d a n t e s affiché au 

greffe et d a n s la salle des a u d i e n c e s de la C o u r de cassa t ion , n ' e s t pas 

conforme aux exigences de l 'ar t icle 6 § 1. D ' a p r è s eux , le mode 

d ' in fo rma t ion prescr i t p a r l 'ar t ic le 420 ter du C I C dé roge à la p r o c é d u r e 

suivie pa r tou tes les a u t r e s j u r id i c t i ons na t iona le s ainsi que pa r la C o u r de 

cassa t ion d a n s les affaires civiles. Ce sys t ème sera i t d ' a u t a n t plus 

inéqu i t ab le q u e la m a t i è r e péna l e est la seule d a n s laquel le les avocats 

inscr i ts au b a r r e a u de cassa t ion n ' on t pas le monopo le d 'accès à la b a r r e . 

En o u t r e , les r e q u é r a n t s et l eurs avocats n ' a u r a i e n t pas é t é au c o u r a n t 

d ' une p r a t i q u e informel le p e r m e t t a n t à ceux-ci de s ' in former de la da te 

et de l ' heure d ' une a u d i e n c e en t é l é p h o n a n t au greffe de la C o u r de 

cassa t ion ou en p r i an t celui-ci de c o m m u n i q u e r ces r e n s e i g n e m e n t s pa r 

écr i t . En tou t é t a t de cause , pa r ce t t e p r a t i q u e , la C o u r de cassa t ion recon

na î t r a i t e l l e - m ê m e le c a r a c t è r e i néqu i t ab l e et désue t de l 'ar t icle 420 ter 

du C I C . 

34. D ' a p r è s le G o u v e r n e m e n t , les r e q u é r a n t s ont é t é in fo rmés de 

l ' audience du 24 j a n v i e r 1996 e t invi tés à y c o m p a r a î t r e , c o n f o r m é m e n t à 

l 'ar t ic le 420 ter du C I C et à la p r a t i q u e i n t e r n e p e r t i n e n t e , p u i s q u e la 

f ixation de leur cause a é té p o r t é e le 8 j a n v i e r 1996 au t a b l e a u affiché au 

greffe et d a n s la salle des aud iences de la C o u r de cassa t ion . Les 

r e q u é r a n t s a u r a i e n t é té r e p r é s e n t é s p a r des avocats e x p é r i m e n t é s qui ne 

pouva ien t r a i s o n n a b l e m e n t p r é t e n d r e i gno re r les règles c laires et s imples 

re la t ives à la convocat ion des p a r t i e s d a n s ce type d 'affaires , ni la p r a t i q u e 

informel le qu i leur eût p e r m i s de t é l é p h o n e r au greffe d e la C o u r de 

cassa t ion p o u r ob ten i r les r e n s e i g n e m e n t s souha i t é s , ou se les faire 

c o m m u n i q u e r pa r écr i t . O r , pour j u g e r de la violat ion de la Conven t ion , 

il faudra i t se b o r n e r à e x a m i n e r le cas concre t po r t é devan t la Cour , et non 

pas le droi t appl icable cons idéré in abstracto. A l ' appui de sa t h è s e , le 

G o u v e r n e m e n t se réfère à la j u r i s p r u d e n c e de la C o u r , n o t a m m e n t à 

l ' a r r ê t Melin c. France du 22 j u i n 1993 (série A n" 261-A). 

35. La C o u r rappe l le qu 'e l l e n ' a point p o u r t âche de con t rô l e r d a n s 

l ' abs t ra i t la législat ion l i t ig i euse ; elle doi t se bo rne r a u t a n t q u e possible 

à e x a m i n e r les p r o b l è m e s soulevés p a r le cas don t on l'a saisie (voir, p a r m i 

d ' a u t r e s , les a r r ê t s Melin p r éc i t é , p . 11, § 22, et Les saints monastères c. Grèce, 

9 d é c e m b r e 1994, série A n" 301-A, p. 30, § 55) . 

En l 'espèce, la d a t e de l ' audience devan t la C o u r de cassa t ion a é té 

affichée le 8 j a n v i e r 1996 au greffe et d a n s la salle des aud iences de la 

C o u r d e cassa t ion , soit seize j o u r s avan t sa t e n u e . Les r e q u é r a n t s é t a i en t 

dé fendus pa r q u a t r e avoca ts , tous du b a r r e a u de B r u x e l l e s ; c'est là une 

différence essent ie l le d 'avec l 'affaire Fretté c. France (n" 36515/97, § 49, 
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C E D H 2002-1). La C o u r no te q u e le sys t ème d 'aff ichage c r i t i qué p a r les 

r e q u é r a n t s a é t é ab rogé pa r la loi du 14 n o v e m b r e 2000 ( p a r a g r a p h e 23 ci-

de s sus ) , au mot i f qu ' i l s 'agissai t d 'un a n a c h r o n i s m e , à l ' heure du fax et du 

cou r r i e r é l ec t ron ique ( d é v e l o p p e m e n t s de la p ropos i t ion de loi devenue la 

loi du 14 n o v e m b r e 2000, D o c u m e n t s p a r l e m e n t a i r e s , C h a m b r e des 

r e p r é s e n t a n t s , n" 50-545/1 , p . 5) . Toutefo is , m ê m e insol i tes ou s u r a n n é e s , 

les règles rég issan t la m a t i è r e r é s u l t a i e n t c l a i r e m e n t du C I C , elles é t a i e n t 

donc accessibles et p r é s e n t a i e n t en o u t r e une cohé rence et une c l a r t é 

suff isantes , de sor te q u e , en t a n t que profess ionnels de la p r o c é d u r e 

j u r id i c t i onne l l e , des avocats ne s a u r a i e n t l é g i t i m e m e n t p r é t e n d r e les 

avoir ignorées (voir, mutatis mutandis, l ' a r rê t Melin p r éc i t é , pp. 1 1-12, § 24) . 

De plus , et s u r t o u t , il ex is ta i t u n e p r a t i q u e qu i p e r m e t t a i t a u x pa r t i e s 

et à leurs consei ls de d e m a n d e r au greffe de la C o u r de cassa t ion de leur 

c o m m u n i q u e r pa r écri t la d a t e de l ' audience ou d ' ob t en i r ces 

r e n s e i g n e m e n t s pa r t é l éphone ( p a r a g r a p h e 23 c i -dessus) . La C o u r e s t ime 

qu ' i l n ' e s t pas d é r a i s o n n a b l e d 'ex iger de d e m a n d e u r s en cassa t ion qu i 

s o u h a i t e n t ê t r e in formés p e r s o n n e l l e m e n t de la d a t e de la fixation de 

leur cause à l ' audience de se prévaloi r de ce m o d e de publ ic i té 

s u p p l é m e n t a i r e (B. c. Belgique, n" 9938/82, décis ion de la C o m m i s s i o n du 

15 ju i l l e t 1986, D R 48, p . 21). 

D a n s ces condi t ions , les r e q u é r a n t s ne s a u r a i e n t af f i rmer que les 

a u t o r i t é s les a ien t placés d a n s l ' impossibi l i té d ' a s s i s t e r à l ' audience 

d e v a n t la C o u r de cassa t ion . En conclusion, l ' a r t ic le 6 § 1 de la 

C o n v e n t i o n n ' a pas é té violé de ce chef. 

C. L e s c o n c l u s i o n s d u r e p r é s e n t a n t d u m i n i s t è r e p u b l i c 

36. Les r e q u é r a n t s se p l a ignen t é g a l e m e n t de l ' absence de t r a n s 

mission p réa l ab l e des conclusions pr ises p a r l 'avocat g é n é r a l devan t la 

C o u r de cassa t ion et de l ' impossibi l i té d'y r ép l ique r . T o u t d ' abord , r ien 

ne d é m o n t r e r a i t , selon eux , q u e ces conclus ions n ' é t a i e n t pas écr i tes . En 

tou t e hypo thèse , les p a r t i e s n ' a u r a i e n t pas su avan t l ' aud ience d a n s que l 

sens le m i n i s t è r e public conc lura i t . O r tel le sera i t b ien l ' in format ion 

m i n i m u m don t , c o n f o r m é m e n t à l ' a r rê t Reinhardt et Slimane-Kaïd c. France 

(du 31 m a r s l998,Recueil 1998-11, pp. 665 et 666, §§ 103 et 106), les pa r t i e s 

dev ra i en t d isposer p o u r p r é p a r e r l eur r ép l ique . D e plus , l ' impossibi l i té de 

r ép l ique r aux conclusions de l 'avocat g é n é r a l r é su l t e r a i t é g a l e m e n t de 

l ' absence des r e q u é r a n t s à l ' aud ience , f au te d ' u n e not i f icat ion a d é q u a t e 

de la d a t e des d é b a t s ( p a r a g r a p h e 33 c i -dessus) . Q u a n t à la p r o c é d u r e 

devan t la C o u r de cassa t ion , elle a u r a i t c e r t e s subi d e s a m é n a g e m e n t s 

p r é t o r i e n s à la su i te de l ' a r r ê t Borgers p réc i t é , mais ceux-ci n ' a u r a i e n t é t é 

officiel lement ac tes pa r le C o m i t é des M i n i s t r e s du Conse i l de l 'Europe 

q u e le 22 avril 1998, soit p lus de deux ans ap rè s l ' aud ience l i t igieuse 

( p a r a g r a p h e 24 c i -dessus) . 
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37. Le G o u v e r n e m e n t ind ique q u ' e n l 'espèce les conclusions du 

min i s t è r e public n 'on t pas é t é cons ignées p a r écri t ( p a r a g r a p h e 25 ci-

dessus ) . En m a t i è r e répress ive tout p a r t i c u l i è r e m e n t , pare i l les 

conclusions ne s e r a i en t q u e t r è s r a r e m e n t éc r i t es , e t , q u a n d elles le sont , 

s e r a i en t t r a n s m i s e s à l 'avance aux avocats . 

Toutefo is , à suppose r m ê m e que des conclusions écr i tes eussen t exis té 

en l 'espèce, l eur c o m m u n i c a t i o n aux pa r t i e s ne se sera i t pas imposée , dès 

lors que , en l ' é ta t de la j u r i s p r u d e n c e , les ex igences de l 'ar t icle 6 § 1 de la 

Conven t i on se t r o u v e r a i e n t r e m p l i e s si les pa r t i e s à l ' ins tance ava ien t la 

possibil i té de r ép l i que r o r a l e m e n t , d a n s des condi t ions sa t i s fa i san tes , aux 

conclusions exposées à l ' audience pa r le m i n i s t è r e publ ic . En tou t é t a t de 

cause , depu i s l ' a r rê t Borgers du 30 oc tobre 1991, la C o u r de cassa t ion 

offrirait pare i l le faculté d a n s tout litige péna l . L o r s q u e , eu é g a r d à la 

complex i t é des ques t ions d é b a t t u e s , les pa r t i e s e s t i m e n t ne pas ê t r e à 

m ê m e de r ép l ique r sur le c h a m p aux conclusions du r e p r é s e n t a n t du 

m i n i s t è r e publ ic , el les p o u r r a i e n t en o u t r e soll ici ter le r epo r t de la cause 

ou la possibi l i té de r e m e t t r e d a n s un ce r t a in déla i une « note en dé l ibéré », 

et ce t t e d e m a n d e se ra i t s y s t é m a t i q u e m e n t accueil l ie pa r la C o u r de 

cassa t ion . Ces a m é n a g e m e n t s p r é t o r i e n s de la p r o c é d u r e , don t le C o m i t é 

des Min i s t r e s du Conse i l de l 'Eu rope a pris ac te d a n s sa Résolu t ion 

i n t é r i m a i r e D H (98) 133 du 22 avril 1998, r e p r é s e n t e r a i e n t pour les 

r e q u é r a n t s des g a r a n t i e s au moins auss i sa t i s fa i san tes q u e celles q u e la 

C o u r a e s t i m é e s suff isantes d a n s son a r r ê t Reinhardt et Slimane-Kaïd 

préc i t é . 

Les r e q u é r a n t s , qui é t a i en t r e p r é s e n t é s p a r q u a t r e avocats , dont 

c e r t a i n s é t a i en t h a u t e m e n t spécial isés d a n s le c o n t e n t i e u x répress i f 

devan t la C o u r de cassa t ion , ne pouva ien t i gno re r l ' ex is tence de ces 

a m é n a g e m e n t s , dont ils a u r a i e n t pu prof i te r s'ils ava ien t r é p o n d u à la 

convocat ion à l ' aud ience qui l eur a é té ad re s sée selon la p r o c é d u r e 

légale. C e r t e s , d e p u i s lors, une loi du 14 n o v e m b r e 2000 sera i t venue 

a p p o r t e r des g a r a n t i e s s u p p l é m e n t a i r e s aux p a r t i e s à la p r o c é d u r e 

devan t la C o u r de cassa t ion , mais on ne sau ra i t en d é d u i r e une 

q u e l c o n q u e violat ion de l 'ar t icle 6 § 1 en l 'espèce, dès lors q u e lesdi tes 

g a r a n t i e s d é p a s s e r a i e n t en pa r t i e le niveau de p ro tec t ion requ is pa r ce t t e 

d isposi t ion. 

38. La C o u r no t e q u e le r e p r é s e n t a n t du m i n i s t è r e public a p r é s e n t é 

ses conclusions pour la p r e m i è r e fois o r a l e m e n t à l ' aud ience pub l ique 

devan t la C o u r de cassa t ion ( p a r a g r a p h e 25 c i -dessus) . T a n t les pa r t i e s à 

l ' ins tance q u e les j u g e s et le publ ic en on t découver t le sens et le con tenu à 

ce t t e occasion. En c o n s é q u e n c e , a u c u n m a n q u e m e n t au pr inc ipe de 

l 'égal i té des a r m e s ne se t rouve é tab l i , les r e q u é r a n t s ne pouvan t t i r e r du 

droi t à l 'égal i té des a r m e s le droi t de se voir c o m m u n i q u e r , p r é a l a b l e m e n t 

à l ' aud ience , des conclusions qui ne l 'ont pas é té à l ' au t r e p a r t i e à 

l ' ins tance , ni au r a p p o r t e u r , ni aux j u g e s de la f o rma t ion de j u g e m e n t 
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D. Le r e f u s d e p o s e r u n e q u e s t i o n p r é j u d i c i e l l e à la C o u r 

d 'arb i t rage 

39. Les r e q u é r a n t s d é n o n c e n t enfin le fait q u e la C o u r de cassa t ion a 

re je té la d e m a n d e de ques t ion préjudic ie l le qu ' i l s l ' avaient invi tée à 

s o u m e t t r e à la C o u r d ' a r b i t r a g e ( p a r a g r a p h e 21 c i -dessus) . Selon eux, de 

pa r la loi spéciale du 6 j a n v i e r 1989 sur la C o u r d ' a r b i t r a g e ( p a r a g r a p h e 28 

c i -dessus) , la C o u r de cassa t ion é ta i t t e n u e de d o n n e r su i te à l eur d e m a n d e . 

40. Le G o u v e r n e m e n t soul igne que l 'ar t icle 26 § 2 de ce t t e loi spéciale , 

qui régit l 'obl igat ion pour les cours et t r i b u n a u x de sais ir la C o u r 

d ' a r b i t r a g e de ques t ions préjudicie l les , a vu s 'é tabl i r une j u r i s p r u d e n c e 

c o n s t a n t e qu i , pour just if ier un refus de renvoi pré judic ie l , se fonde sur 

des moti fs t i rés des règles p rop res à la p r o c é d u r e en cassa t ion , re la t ives à 

la recevabi l i té des pourvois et des moyens . En l 'espèce, le refus de la C o u r 

de cassa t ion d e saisir la C o u r d ' a r b i t r a g e de la ques t ion préjudic ie l le 

soumise pa r les r e q u é r a n t s se ra i t en c o m p l è t e h a r m o n i e avec c e t t e j u r i s 

p r u d e n c e e t , dès lors , d é n u é de tou t a r b i t r a i r e suscept ib le d ' e n g e n d r e r 

u n e a t t e i n t e au droi t à un procès é q u i t a b l e . 

4 1 . La C o u r r appe l l e , tout d ' abo rd , q u e la Conven t i on ne g a r a n t i t 

pas , c o m m e tel , le droi t à ce q u ' u n e affaire soit renvoyée , à t i t r e 

préjudicie l , pa r u n e jur id ic t ion i n t e r n e devan t une a u t r e i n s t ance 

n a t i o n a l e ou i n t e r n a t i o n a l e . Elle r appe l l e aussi sa j u r i s p r u d e n c e selon 

laquel le le «dro i t à un t r i b u n a l » , dont le dro i t d 'accès cons t i tue un aspec t 

pa r t i cu l i e r , n 'es t p a s absolu et se p r ê t e à des l imi ta t ions i m p l i c i t e m e n t 

a d m i s e s , n o t a m m e n t q u a n t aux condi t ions de recevabi l i té d ' un r ecour s , 

ca r il appe l le de pa r sa n a t u r e m ê m e une r é g l e m e n t a t i o n par l 'E ta t , 

lequel j ou i t à cet é g a r d d ' u n e c e r t a i n e m a r g e d ' app réc i a t i on . Le droi t de 

saisir un t r ibuna l pa r voie de ques t i on préjudic ie l le ne peu t pas non plus 

(voir, mutatis mutandis, les a r r ê t s Niderost-Huber c. Suisse du 18 février 1997, 

Recueil 1997-1, pp. 107-108, § 23, et Kress p r éc i t é , § 73). 

Q u a n t à la possibil i té p o u r les pa r t i e s à l ' ins tance de r ép l i que r aux 

conclusions du m i n i s t è r e publ ic , en v e r t u du pr inc ipe du co n t r ad i c t o i r e , 

les r e q u é r a n t s a u r a i e n t pu, s'ils ava ien t é t é p r é s e n t s à l ' aud ience , soit 

expose r l eu r s observa t ions lors de celle-ci, ainsi q u e l'a fait l 'avocat de 

la p a r t i e civile ( p a r a g r a p h e 20 c i -dessus) , soit d e m a n d e r un r epo r t 

d ' a u d i e n c e ou encore l ' au to r i sa t ion de dépose r u n e no te en dé l ibé ré d a n s 

u n c e r t a i n déla i ( p a r a g r a p h e s 24-25 c i -dessus) . O r , c o m m e il a é té dit p lus 

h a u t , l ' absence à l ' audience des r e q u é r a n t s et de leurs conseils ne r é su l t e 

pas , e n l ' espèce, d ' une imposs ib i l i té due à l ' a t t i t ude des a u t o r i t é s 

( p a r a g r a p h e 35 c i -dessus) . 

En c o n s é q u e n c e , a u c u n e viola t ion de l 'a r t ic le 6 § 1 de la Conven t i on ne 

se t rouve é tab l ie de ce c h e f 
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être: absolu , m ê m e lo r squ 'une légis lat ion réserve un d o m a i n e j u r i d i q u e à 

la seule app réc i a t ion d ' un t r i buna l et prévoit p o u r les a u t r e s jur id ic t ions 

l 'obl igat ion de lui s o u m e t t r e , sans rése rve , t ou t e s les ques t i ons qu i s'y 

r a p p o r t e n t . Il est conforme au fonc t ionnemen t de pare i l m é c a n i s m e que 

le juge vérifie s'il peu t ou doi t pose r u n e q u e s t i o n pré judic ie l le , en 

s ' a s su ran t q u e celle-ci doit ê t r e réso lue pour p e r m e t t r e de t r a n c h e r le 

litige don t il est appe lé à c o n n a î t r e . C e l a é t a n t , il n 'es t pas exclu q u e , 

dans c e r t a i n e s c i r cons tances , le refus opposé pa r une juridict ion 

n a t i o n a l e , appe l ée à se p r o n o n c e r en d e r n i è r e i n s t ance , puisse p o r t e r 

a t t e i n t e au pr inc ipe de l ' équi té de la p r o c é d u r e , tel q u ' é n o n c é à l 'ar t icle 6 

§ 1 de la C o n v e n t i o n , en pa r t i cu l i e r l o r squ 'un tel refus a p p a r a î t e n t a c h é 

d ' a r b i t r a i r e (Coëme et autres c. Belgique, n"5 32492/96, 32547/96, 32548/96, 

33209/96 et 33210/91), § 114, C E D H 2000-VII) . 

42. La C o u r e s t ime q u e tel n ' e s t pas le cas en l 'espèce. En effet, la C o u r 

de cassa t ion a d û m e n t pr is en c o m p t e les griefs des r e q u é r a n t s relatifs à 

l ' i l légal i té ou P incons t i t u t i onna l i t é d e l 'ar t ic le 44 d e la loi su r les hôp i t aux 

ainsi q u e leur d e m a n d e de voir poser une ques t ion préjudic ie l le à la 

C o u r d ' a r b i t r a g e à ce sujet. Elle s 'est ensu i t e p rononcée sur la d e m a n d e 

pa r une décision su f f i s amment mot ivée et n ' a p p a r a i s s a n t pas e n t a c h é e 

d ' a r b i t r a i r e . La C o u r r appe l l e , en o u t r e , que l ' i n t e r p r é t a t i o n de la 

légis la t ion i n t e r n e incombe a u p r e m i e r chef a u x a u t o r i t é s na t i ona l e s , 

n o t a m m e n t aux cours et t r i b u n a u x (ibidem, § 115). 

43 . En conclus ion, le refus de poser à la C o u r d ' a r b i t r a g e la ques t ion 

préjudicie l le don t il s 'agit n ' a pas p o r t é a t t e i n t e à l 'ar t icle 6 § 1 de la 

Conven t i on . 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

44. Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

« Si la Cour déclare qu'il v a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 

A. D o m m a g e 

45. Pour d o m m a g e m a t é r i e l , les r e q u é r a n t s r é c l amen t 

475 753 877 francs belges (BEF) , soit 11793 630,55 euros ( E U R ) . C e t t e 

s o m m e co r r e spondra i t au to ta l des r e t e n u e s sur subsides imposées à 

l ' IMEC, à t i t r e de péna l i t é s p o u r l ' ins ta l la t ion sans a u t o r i s a t i o n de 

l ' appare i l l age en ques t ion . Les i n t é r e s sé s invi tent la C o u r à t en i r compte 

de la p e r t e d e chances subie , en ra ison d ' u n e p r o c é d u r e i n é q u i t a b l e , de 

voir l eur a r g u m e n t a t i o n accuei l l ie par la C o u r de cassa t ion . 



200 ARRÊT WYNEN ET CENTRE HOSPITALIER INTERRÉGIONAL 
EDITH-CAVELL c. BELGIQUE 

B. Fra i s e t d é p e n s 

48. Au t i t r e des frais et d é p e n s af férents à la p r o c é d u r e devan t la C o u r , 

les r e q u é r a n t s r é c l a m e n t 9 5 0 0 0 0 BEF, soit 23 549,88 E U R : 3 5 0 0 0 B E F 

(867,63 E U R ) pour frais et 915 000 B E F (22 682,26 E U R ) p o u r h o n o r a i r e s . 

49 . D ' a p r è s le G o u v e r n e m e n t , de tel les s o m m e s excèden t l a r g e m e n t 

celles qu i sont g é n é r a l e m e n t a l louées pa r la C o u r au t i t r e des frais 

exposés pour la c o m p a r u t i o n d e v a n t elle. Il invite la C o u r à r édu i r e ces 

Pour d o m m a g e m o r a l , les r e q u é r a n t s soll ici tent 10 mill ions de BEF, 

soit 247 893,52 L.UR, chacun . Le p r e m i e r r e q u é r a n t invoque le pré judice 

subi du fait des c r i t iques des m é d i a s et du m o n d e pol i t ique à son a d r e s s e , 

de l ' a c h a r n e m e n t des a u t o r i t é s con t r e lui et des c o n s é q u e n c e s de sa 

c o n d a m n a t i o n su r son i m a g e . Le second r e q u é r a n t invoque des é l é m e n t s 

s emblab l e s ainsi que l ' a t t e in t e à l ' image d 'un hôpi ta l q u ' o n a voulu 

p r é s e n t e r c o m m e guidé pa r l ' appât du ga in . 

A t i t re subs id ia i re , il conv iendra i t , d ' a p r è s les r e q u é r a n t s , « d ' e s t i m e r la 

p e r t e d e c h a n c e s à la moi t i é de ces s o m m e s » . 

46. Le G o u v e r n e m e n t e s t ime « a b s o l u m e n t i n c o m p r é h e n s i b l e s » les 

chiffres soumis par les r e q u é r a n t s à l 'appui de leurs p r é t e n t i o n s au t i t r e 

du d o m m a g e m a t é r i e l . Se r é fé ran t à la j u r i s p r u d e n c e de la C o u r , il 

soul igne l ' absence de l ien causa l e n t r e les violat ions dénoncées et le 

pré judice p r é t e n d u . En effet, a u c u n e des péna l i t é s a l l éguées pa r les 

in t é res sés n ' a é t é p r o n o n c é e , ni m ê m e évoquée p a r l ' a r rê t de la cour 

d ' appe l du 12 j anv ie r 1995, con t r e lequel é ta i t dir igé le pourvoi , les seuls 

a m e n d e s et frais imposés aux r e q u é r a n t s par la cour d ' appe l s 'é levant à 

10654 BEF, soit 264,11 E U R , et à un franc symbol ique au t i t r e du 

d o m m a g e mora l . De surc ro î t , les r e q u é r a n t s a u r a i e n t , le 30 d é c e m b r e 

1991, ci té l 'E ta t et l ' Ins t i tu t na t iona l d ' a s s u r a n c e m a l a d i e inval idi té en 

d o m m a g e s - i n t é r ê t s p o u r le pré judice m a t é r i e l r é s u l t a n t de l ' in te rd ic t ion 

d ' exp lo i t e r les appa re i l s m é d i c a u x dont il s 'agit en l 'espèce. A ce t t e 

occasion, ils a u r a i e n t fait valoir les m ê m e s m o n t a n t s qu ' i l s r é c l a m e n t à 

p r é sen t devan t la C o u r , ma i s au t i t r e ce t t e fois des vices ayan t affecté la 

p r o c é d u r e devan t la C o u r de cassa t ion , ce qui p rouve ra i t bien l ' absence de 

causa l i t é e n t r e ceux-ci et le pré judice a l l égué . 

47. C o n f o r m é m e n t à sa j u r i s p r u d e n c e (Vermeulen c. Belgique, a r r ê t du 

20 février 1996, Recueil 1996-1, p . 235, § 37) , la C o u r e s t i m e q u ' o n n e 

sau ra i t spécu le r sur l ' issue de la p r o c é d u r e si elle avait é té conforme aux 

ex igences de l 'ar t icle 6 § 1. l in conséquence , a u c u n lien de causa l i t é e n t r e 

les violat ions d é n o n c é e s et le pré judice m a t é r i e l a l légué ne se t rouve 

é tabl i . 

Q u a n t au d o m m a g e m o r a l , la C o u r l ' e s t ime su f f i s ammen t r é p a r é pa r le 

cons t a t de violat ion de l 'ar t icle 6 § 1 (ibidem, et Kress p r éc i t é , § 96) . 
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PAR C E S M O T I F S , LA C O U R 

1. Dit, pa r q u a t r e voix con t re trois , qu ' i l y a eu violat ion de l 'a r t ic le 6 § 1 

de la Conven t i on au t i t re du rejet p o u r i r recevabi l i té du m é m o i r e 

c o m p l é m e n t a i r e déposé pa r les r e q u é r a n t s ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t icle 6 § 1 de la 

C o n v e n t i o n au t i t r e de la convocat ion des r e q u é r a n t s à l ' audience 

devan t la C o u r de c a s s a t i o n ; 

3 . Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 6 § 1 de la 

C o n v e n t i o n au t i t r e des possibi l i tés q u ' a u r a i e n t eues les r e q u é r a n t s 

de r é p l i q u e r a u x conclus ions du r e p r é s e n t a n t du m i n i s t è r e public à 

l ' audience d e v a n t la C o u r de cassa t ion ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 6 § 1 de la 

C o n v e n t i o n au t i t r e du rejet pour i r recevabi l i té de la d e m a n d e de 

ques t i on préjudicie l le des r e q u é r a n t s ; 

5. Dit, à l ' u n a n i m i t é , q u e le cons ta t de violat ion fourni t en soi une 

sa t i s fac t ion é q u i t a b l e suff isante pour le d o m m a g e m o r a l subi p a r les 

r e q u é r a n t s ; 

6. Dit, à l ' u n a n i m i t é , 

a) q u e l 'E ta t dé f endeu r doit ve r se r aux r e q u é r a n t s , dans les t rois mois 

à c o m p t e r du jour où l ' a r rê t s e r a devenu définit if c o n f o r m é m e n t à 

l 'ar t icle 44 § 2 de la C o n v e n t i o n , 5 000 E U R (cinq mille euros ) pour 

frais et d é p e n s , p lus tou t m o n t a n t pouvan t ê t r e dû à t i t r e d ' i m p ô t ; 

b) q u ' à c o m p t e r de l ' exp i ra t ion dudi t déla i et j u s q u ' a u v e r s e m e n t , ce 

m o n t a n t se ra à ma jo re r d 'un i n t é r ê t s imple à un t a u x égal à celui de la 

p r é t e n t i o n s pa r app l ica t ion des c r i t è r e s qu 'e l l e r e t i en t h a b i t u e l l e m e n t 

d a n s ce type d 'affaires . 

50. Selon la j u r i s p r u d e n c e d e la C o u r , un r e q u é r a n t ne peu t ob t en i r le 

r e m b o u r s e m e n t d e ses frais et d é p e n s q u e d a n s la m e s u r e où se t rouven t 

é tab l i s leur réa l i t é , l eur nécess i té et le c a r a c t è r e r a i sonnab le de l eu r t aux 

(voir, pa r e x e m p l e , l ' a r rê t Kress p réc i t é , § 102). S t a t u a n t en é q u i t é , la 

C o u r évalue à 5 000 E U R les frais de r e p r é s e n t a t i o n des r e q u é r a n t s 

d e v a n t elle. 

C. I n t é r ê t s m o r a t o i r e s 

5 1 . La C o u r j u g e a p p r o p r i é de c a l q u e r le t aux des i n t é r ê t s m o r a t o i r e s 

s u r le t a u x d ' i n t é r ê t de la facilité d e p rê t m a r g i n a l de la B a n q u e cen t r a l e 

e u r o p é e n n e majoré de trois poin ts de p o u r c e n t a g e . 



202 ARRÊT WYNEN ET CENTRE HOSPITALIER INTERRÉGIONAL 
EDITH-CAVELL c. BE.I.GIQUE 

facilité de p r ê t m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e appl icab le 

p e n d a n t ce t t e pé r iode , a u g m e n t é de trois points de p o u r c e n t a g e ; 

7. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sat isfact ion é q u i t a b l e pour le 

Fai t en f rançais , puis c o m m u n i q u é par écri t le 5 n o v e m b r e 2002, en 

appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions s é p a r é e s 

s u i v a n t e s : 

- opinion en p a r t i e d i s s iden te et en pa r t i e c o n c o r d a n t e de 

M. L e m m e n s ; 

- opinion en p a r t i e d i s s iden te de M""' T h o m a s s e n , à laquel le déc la re se 
ral l ier M. J u n g w i e r t . 

su rp lus . 

S. DOLLÉ 

Greff ière 
J . -P . C O S T A 

P ré s iden t 

J . - P . C 

S.D. 
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O P I N I O N E N P A R T I E D I S S I D E N T E E T E N P A R T I E 

C O N C O R D A N T E D E M . L E J U G E L E M M E N S 

1. A mon r e g r e t , j e ne peux pas souscr i re à la conclus ion de la 

C o u r c o n c e r n a n t le rejet du m é m o i r e c o m p l é m e n t a i r e d é p o s é pa r les 

r e q u é r a n t s . 

Il s emble ut i le de rappeler b r i è v e m e n t les règles p rocédu ra l e s 

p e r t i n e n t e s , ainsi q u e l ' appl ica t ion qu i en a é t é fai te . 

En ve r tu de l 'ar t icle 373 du code d ' i n s t ruc t i on c r imine l l e , les r e q u é r a n t s 

d i sposa ien t d ' un délai de qu inze jours p o u r d é c l a r e r a u greffe de la cour 

d ' appe l qu ' i l s se pourvoya ien t en cassa t ion con t r e l ' a r r ê t du 12 j a n v i e r 

1995. Il s 'agissai t d ' une s imple déc l a r a t i on , ne devan t pas con ten i r une 

mot iva t ion q u e l c o n q u e . Le doss ier fut a lors t r a n s m i s à la C o u r de 

cassa t ion , où la cause fut inscr i te le 14 lévrier 1995 au rôle géné ra l . A 

p a r t i r de ce t t e d e r n i è r e d a t e , les r e q u é r a n t s d isposa ient d 'un dé la i de 

deux mois pour déve lopper leurs moyens , s'ils le s o u h a i t a i e n t , d a n s u n 

m é m o i r e (ar t ic le 420 bis, a l inéa 2, du code d ' i n s t ruc t i on c r imine l l e ) . Le 

r e q u é r a n t W y n e n a fait u sage de ce t t e possibi l i té , en déposan t un 

m é m o i r e à l 'appui de son pourvoi le 13 avril 1995; ce m é m o i r e c o n t e n a i t 

sept moyens . L ' E t a t be lge , d é f e n d e u r en cassa t ion , pouvai t s o u m e t t r e un 

m é m o i r e en r éponse j u s q u ' a u j o u r de l ' audience devan t la C o u r de 

cassa t ion . Il a p rodui t son m é m o i r e le 12 s e p t e m b r e 1995, c 'es t -à-dire 

ap rè s environ cinq mois , à un m o m e n t où l 'affaire n ' é t a i t pas encore 

fixée. Ce m é m o i r e se l imi ta i t à r é p o n d r e , point pa r poin t , a u x moyens 

invoqués p a r le r e q u é r a n t ; a u c u n e excep t ion d ' i r recevabi l i t é du pourvoi 

ne fut soulevée. 

En pr inc ipe , l 'affaire é ta i t a lors en é t a t . Le r e q u é r a n t a toutefois encore 

déposé u n m é m o i r e c o m p l é m e n t a i r e , non prévu p a r la loi, le 23 oc tobre 

1995. Ce m é m o i r e con tena i t u n e rép l ique aux r éponses d o n n é e s p a r 

l 'E ta t b e l g e ; il c o n t e n a i t , en o u t r e , q u a t r e moyens nouveaux . L ' E t a t 

belge n ' a plus d u p l i q u é . 

D a n s son a r r ê t du 24 j a n v i e r 1996, la C o u r de cassa t ion énonce 

exp l i c i t emen t qu 'e l le n ' a pas é g a r d au m é m o i r e c o m p l é m e n t a i r e déposé 

p a r le r e q u é r a n t W y n e n en d e h o r s du dé la i p révu p a r l ' a r t ic le 420 bis, 

a l inéa 2, du code d ' in s t ruc t ion c r imine l l e . 

Il est vrai C|ue les r e q u é r a n t s d isposa ient d 'un dé la i d ' un peu plus de 

d e u x mois pour s o u m e t t r e un m é m o i r e , et q u e le d é f e n d e u r en cassa t ion 

n ' é ta i t t enu à a u c u n déla i , ce qu i fait qu ' i l a, en l 'espèce, bénéficié d 'un 

déla i plus long. Il est à n o t e r q u e ce déla i peu t d a n s ce r t a in s cas ê t r e plus 

cou r t , à savoir q u a n d l 'affaire est fixée à u n e a u d i e n c e moins d e q u a t r e ou 

cinq mois a p r è s l ' inscr ipt ion de l 'affaire au rôle g é n é r a l de la C o u r de 

cassa t ion . 
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La majo r i t é de la C o u r e s t i m e q u e le fait q u e les deux pa r t i e s n 'ont pas 

disposé d 'un délai égal , ou à tout le moins c o m p a r a b l e , es t c o n t r a i r e au 

pr inc ipe de l ' égal i té des a r m e s . Ce faisant , la ma jo r i t é me semble 

a d o p t e r une concep t ion t rop r igide dud i t p r inc ipe . 

C e qui cons t i tue un aspec t f o n d a m e n t a l de la p r é s e n t e affaire, c 'est que-

m ê m e des dé la is é g a u x n ' a u r a i e n t pas résolu le p r o b l è m e des r e q u é r a n t s . 

L e u r vé r i t ab le p r o b l è m e est q u ' e n p r a t i q u e la p r o c é d u r e en cas sa t ion ne 

prévoi t pas de m é m o i r e en r ép l ique . Si la loi n ' exc lu t pas q u e le 

d e m a n d e u r en cassa t ion en d é p o s e un , c e t t e possibi l i té n ' ex i s te en réa l i té 

q u e si non s e u l e m e n t le m é m o i r e du d e m a n d e u r à l ' appui de son pourvoi 

mais é g a l e m e n t le m é m o i r e en r éponse du d é f e n d e u r sont soumis bien 

avan t l ' échéance d u dé la i d e d e u x mois p révu p o u r le d é p ô t d u m é m o i r e 

à l ' appui . D a n s ce cas , en effet, le d e m a n d e u r peu t profi ter du t e m p s qui 

r e s t e pour encore p rodu i r e un m é m o i r e c o m p l é m e n t a i r e (ou p lu tô t un 

m é m o i r e en r ép l ique ) . En l 'espèce, le d é f e n d e u r en cassa t ion n ' ayan t pas 

déposé son m é m o i r e en r éponse avant le 14 avril 1995, d e r n i e r j o u r du 

dé la i de deux mois p réc i t é , il é ta i t en fait impossible pour les r e q u é r a n t s 

d e r e m e t t r e d a n s les règles un m é m o i r e en r ép l ique . Peu i m p o r t e q u e le 

d é f e n d e u r ait ou non déposé son m é m o i r e d a n s un déla i égal à celui dont 

ava ien t disposé les r e q u é r a n t s . 

A m o n avis, le fait pour les r e q u é r a n t s de ne pas avoir pu r é p l i q u e r au 

m é m o i r e du d é f e n d e u r n 'a pas m é c o n n u leur droi t à un procès équ i t ab l e . 

M ê m e si, c o m m e la C o u r le rappe l le au p a r a g r a p h e 32 de son a r r ê t , le 

d ro i t à u n e p r o c é d u r e con t r ad i c to i r e imp l ique , p o u r u n e pa r t i e , la faculté 

d e p r e n d r e conna i s sance des obse rva t ions ou pièces p r o d u i t e s pa r l ' au t r e , 

ainsi que de les d i scu te r , il faut , pour a p p r é c i e r l ' é t endue de ce d ro i t , t en i r 

c o m p t e des pa r t i cu l a r i t é s de la p r o c é d u r e en cassa t ion (voir n o t a m m e n t 

l ' a r rê t Meftah et autres c. France [ G C ] , n"s 32911/96, 35237/97 et 34595/97, 

§§ 42-43, C E D H 2002-VII) . La C o u r d e cassa t ion ne connaî t pas du fond de 

l 'affaire e t sa c o m p é t e n c e es t l im i t ée à l ' e x a m e n de q u e s t i o n s d e d ro i t . 

L'affaire est po r t ée devan t elle ap r è s q u e le fond du li t ige a déjà é té 

d é b a t t u d a n s deux ins t ances (en l 'espèce devan t le t r i b u n a l de p r e m i è r e 

i n s t ance et la cour d ' appe l ) , où les p a r t i e s ont eu tou t loisir d e dépose r des 

conclus ions . La C o u r de cassa t ion ne peu t p r e n d r e conna i s sance que des 

moyens soulevés déjà d e v a n t les j u g e s du fond, sous rése rve b ien e n t e n d u 

d e m o y e n s n o u v e a u x d ' o r d r e publ ic , q u e c e t t e j u r i d i c t i on p e u t d ' a i l l eurs 

soulever d'office. Afin de ne pas a l longer i n u t i l e m e n t les p r o c é d u r e s en 

cassa t ion à la l aveur de r ép l i ques écr i tes successives a u x m é m o i r e s 

déposés , c o m m e le rappe l le le G o u v e r n e m e n t , le d e m a n d e u r doit 

invoquer tous ses moyens d a n s le m é m o i r e à l ' appui de son pourvoi , et le 

d é f e n d e u r doit invoquer t o u t e s ses excep t ions et tous ses moyens de 

dé fense d a n s le m é m o i r e en r é p o n s e . Le d e m a n d e u r sai t d o n c d ' avance 

qu' i l doit déve lopper l ' ensemble de son a r g u m e n t a t i o n d a n s son m é m o i r e 

à l 'appui du pourvoi . 
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En l 'espèce, la q u e s t i o n d ' u n e r ép l ique éven tue l l e à u n e excep t ion 

d ' i r recevabi l i t é du pourvoi ou d 'un moyen ne se pose pas , u n e telle 

excep t ion n ' ayan t pas é té soulevée pa r le d é f e n d e u r . Le seul fait q u e les 

r e q u é r a n t s n 'on t pas pu r ép l ique r aux moyens de défense déve loppés dans 

le m é m o i r e en r éponse n ' a pas ô t é à la p r o c é d u r e son c a r a c t è r e 

c o n t r a d i c t o i r e . En effet, c o m m e il v ient d ' ê t r e exp l iqué , le c a d r e d u litige 

devan t la C o u r de cassa t ion é ta i t connu d ' avance , et r ien n ' e m p ê c h a i t les 

r e q u é r a n t s de déve lopper une a r g u m e n t a t i o n complè t e d a n s leur 

m é m o i r e à l ' appui du pourvoi , en vei l lant , c o m m e le G o u v e r n e m e n t le 

soul igne à j u s t e t i t r e d a n s son m é m o i r e , à an t i c ipe r l ' a r g u m e n t a t i o n 

éven tue l l e de l eu r adve r sa i r e , qu i l eur é t a i t l a r g e m e n t c o n n u e p o u r se 

l ' ê t re vu oppose r d e v a n t les j u g e s du fond. En o u t r e , les r e q u é r a n t s 

d i sposa ien t e n c o r e de la faculté de p r e n d r e la paro le à l ' aud ience et d'y 

déve lopper les m o y e n s déjà invoqués d a n s le m é m o i r e à l ' appui de leur 

pourvoi , et ce faisant de r é p o n d r e a u x cons idé ra t ions j u r i d i q u e s f igurant 

d a n s le m é m o i r e en r éponse du d é f e n d e u r . 

D a n s une affaire s emblab le , c i tée pa r le G o u v e r n e m e n t , la C o m m i s s i o n 

e u r o p é e n n e des Dro i t s de l ' H o m m e a e s t imé q u e les r e q u é r a n t s ava ien t eu 

la possibi l i té d ' expose r leur a r g u m e n t a t i o n d ' u n e m a n i è r e qui é tai t 

c o m p a t i b l e avec le c a r a c t è r e con t r ad i c to i r e de la p rocédure et qui ne les 

avai t pas d é s a v a n t a g é s p a r r a p p o r t à la p a r t i e adve r se (Kaufman c. Belgique, 

n° 10938/84, décision de la C o m m i s s i o n du 9 d é c e m b r e 1986, Décisions et 

r a p p o r t s 50, pp . 104-105, § 2) . C o m p t e t enu du rôle qui est celui de la C o u r 

de cassa t ion et c o n s i d é r a n t la p r o c é d u r e d a n s son e n s e m b l e , il me semble 

q u e ce t t e conclus ion d e m e u r e va lable . A m o n avis, la C o u r de cassa t ion n ' a 

pas m é c o n n u le dro i t des r e q u é r a n t s à u n p rocès é q u i t a b l e en re fusant 

d 'avoir é g a r d à l eur m é m o i r e c o m p l é m e n t a i r e . 

2. J e suis e n t i è r e m e n t d ' accord avec l ' a r rê t , d a n s la m e s u r e où il 

conce rne la convocat ion à l ' aud ience de la C o u r d e cassa t ion . 

3. En re l a t ion avec le gr ief t i ré de l ' absence de t r a n s m i s s i o n des 

conclus ions d e l 'avocat g é n é r a l et de l ' impossibi l i té d'y r é p l i q u e r , la C o u r 

se réfère n o t a m m e n t à la facul té pour les p a r t i e s de p r é s e n t e r o r a l e m e n t 

leurs conclus ions à l ' aud ience fixée où à u n e a u d i e n c e à laque l le l 'affaire 

p o u r r a i t ê t r e r e m i s e , ou encore de dépose r une no te en dé l ibéré (voir le 

p a r a g r a p h e 38 , d e u x i è m e a l inéa , de l ' a r r ê t ) . 

La j u r i s p r u d e n c e r é c e n t e d e la C o u r m e d o n n e à p e n s e r q u e la possibi l i té 

de r ép l ique écr i te aux conclusions d ' u n e a u t o r i t é c o m m e le m i n i s t è r e public 

à u n e cour s u p r ê m e , à p r e n d r e a lors en c o m p t e par ladi te cour , est un 

é l é m e n t i m p o r t a n t , voire essen t ie l , pour a s s u r e r le respec t du pr inc ipe du 

con t r ad i c to i r e (arrêtsFrettéc. France, n" 36515/97 , § 50, C E D H 2002-1, APBP 

c. France, n" 38436/97 , §§ 26-27, 21 m a r s 2002, Immeubles Groupe Kosser 

c. France, n" 38748/97 , §§ 25-26, 21 m a r s 2002, et Meftah et autres p réc i té , 

§ 52) . O r , d a n s la p r é s e n t e affaire, j e ne suis pas convaincu q u ' à l ' époque 

les pa r t i e s avaient une possibi l i té rée l le de r ép l i que r pa r écrit aux 
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conclus ions de l 'avocat g é n é r a l . Dans son m é m o i r e du 27 juillet 1999, le 

G o u v e r n e m e n t n ' a pas fait m e n t i o n d ' une telle poss ib i l i t é ; il en a affirmé 

l 'exis tence pour la p r e m i è r e fois clans une no te du 29 n o v e m b r e 2001 , en 

r éponse à u n e ques t i on posée par la C o u r . Les r e q u é r a n t s , pour l eur pa r t , 

se r é fè ren t d a n s l eu r m é m o i r e du 28 n o v e m b r e 2001 à un a r r ê t de la C o u r d e 

cassa t ion du 16 mai 1997 - donc pos t é r i eu r à l ' a r rê t d a n s leur affaire - qui 

refuse encore d 'avoir éga rd à u n e no te de p la idoi r ies . 

La ques t ion de savoir si oui ou non une possibil i té de rép l ique écr i te 

ex is ta i t , à l ' époque , peu t toutefois d e m e u r e r o u v e r t e . Les r e q u é r a n t s ou 

leurs consei ls n 'on t m ê m e pas fait u sage de la facul té de r ép l i que r 

o r a l e m e n t . O r , c o m m e la C o u r le c o n s t a t e , l ' absence à l ' aud ience des 

r e q u é r a n t s et de leurs conseils e t , p a r t a n t , l ' absence de d e m a n d e de leur 

par t à pouvoir r é p o n d r e aux conclusions du min i s t è r e publ ic ne r é su l t en t 

p a s , en l ' espèce, d ' u n e imposs ib i l i té d u e à l ' a t t i t ude d e s a u t o r i t é s 

( p a r a g r a p h e 38 de l ' a r r ê t ) . L 'on ne sau ra i t spécu le r sur ce qu i se sera i t 

passé à l ' aud ience , si les r e q u é r a n t s y ava ien t é té p r é s e n t s ou r e p r é s e n t é s . 

Dans ces condi t ions , j ' a i pu me ra l l ier à la conclusion selon laque l le , sur 

ce poin t , a u c u n e viola t ion de l 'ar t ic le 6 § 1 ne se t rouve é tab l ie . 

4. En ce qu i conce rne le gr ief t i r é du refus de la C o u r de cassa t ion de 

poser une ques t i on préjudiciel le à la C o u r d ' a r b i t r a g e ( juridict ion 

cons t i t u t i onne l l e ) , j e m e suis é g a l e m e n t rallié à la conclusion selon 

laquel le il n 'y a pas eu violat ion de l 'ar t icle 6 § 1. Toute fo i s , il a u r a i t é té 

u t i le , m e semble- t - i l , de n u a n c e r un peu les moti fs qui ont condui t à ce 

cons ta t . 

L 'a r t ic le 26 § 2 d e la loi spéciale du 6 j a n v i e r 1989 sur la C o u r d ' a r b i t r a g e 

oblige en pr inc ipe la C o u r de cassa t ion à soulever une ques t ion 

pré judic ie l le , dès lors q u ' u n e ques t ion se pose au sujet de la violat ion par 

u n e loi des règles é tab l ies p a r la C o n s t i t u t i o n ou e n ve r tu d e celle-ci pour 

d é t e r m i n e r les c o m p é t e n c e s respect ives de l 'E t a t fédéra l , des com

m u n a u t é s et des régions ( p a r a g r a p h e 28 de l ' a r r ê t ) . En l 'espèce, il 

i ncomba i t à la C o u r de cassa t ion de déc ide r si, n o n o b s t a n t le prescr i t de 

l 'ar t ic le 26 § 2 p réc i t é , il pouvai t y avoir des motifs jus t i f i an t q u ' u n e 

ques t i on préjudic ie l le c o n c e r n a n t l ' i ncons t i t u t ionna l i t é de l 'ar t ic le 44 de 

la loi coo rdonnée su r les hôp i t aux du 7 aoû t 1987, p o u r t a n t s u g g é r é e par 

les r e q u é r a n t s ( p a r a g r a p h e 16 de l ' a r r ê t ) , ne soit pas posée à la C o u r 

d ' a r b i t r a g e . 

L'on peu t s ' é t o n n e r de la so lu t ion a d o p t é e p a r la C o u r de cassa t ion , qui 

s emble en r éa l i t é avoir e l l e - m ê m e d o n n é une r éponse à la ques t ion 

c o n c e r n a n t l ' i ncons t i t u t ionna l i t é de l 'ar t ic le 44 de la loi sur les hôp i t aux 

( p a r a g r a p h e 21 de l ' a r r ê t ) . C e cons ta t ne s a u r a i t toutefois suffire pour 

conc lure q u e la décis ion de la C o u r de cas sa t ion a po r t é a t t e i n t e au droi t 

des r e q u é r a n t s à u n p rocès équ i t ab l e . 

En effet, c o m m e la C o u r le r appe l l e , l ' i n t e r p r é t a t i o n de la légis la t ion 

i n t e r n e incombe a u p r e m i e r chef aux a u t o r i t é s na t iona l e s , n o t a m m e n t 
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aux cours et t r i b u n a u x ( p a r a g r a p h e 42 de l ' a r r ê t ) . Q u a n t à la C o u r , elle a 

pour seu le t â c h e , c o n f o r m é m e n t à l 'ar t ic le 19 de la C o n v e n t i o n , d ' a s s u r e r 

le respec t des e n g a g e m e n t s r é su l t an t de la C o n v e n t i o n pour les Pa r t i e s 

c o n t r a c t a n t e s . E n par t i cu l i e r , elle n ' e s t pas c o m p é t e n t e p o u r e x a m i n e r 

une r e q u ê t e re la t ive à des e r r e u r s de fait ou de dro i t p r é t e n d u m e n t 

commises p a r une jur idic t ion i n t e r n e , ni pour s u b s t i t u e r sa p ropre 

a p p r é c i a t i o n à celle des jur id ic t ions na t iona l e s , sauf si et d a n s la m e s u r e 

où ces e r r e u r s lui s e m b l e n t suscept ib les d 'avoir e n t r a î n é u n e a t t e i n t e aux 

dro i t s et l ibe r tés g a r a n t i s p a r la C o n v e n t i o n (voir, pa r e x e m p l e , Garcia 

Ruiz c. Espagne [ G C ] , n" 30544/96, § 28, C E D H 1999-1; Kozlova et Smirnova 

c. Lettonie ( d é c ) , n" 57381/00, C E D H 2001-XI) . 

En l 'espèce, la C o u r de cassa t ion a e x a m i n é la d e m a n d e des r e q u é r a n t s 

au sujet d ' une ques t ion préjudicie l le re la t ive à l ' i ncons t i t u t ionna l i t é de la 

loi sur les h ô p i t a u x . Si la C o u r a déc la ré ce t t e d e m a n d e i r recevable , à 

défaut de précis ion, elle est a r r ivée à c e t t e conclusion sur la base 

d 'une analyse des d isposi t ions p e r t i n e n t e s de la C o n s t i t u t i o n et de la loi 

spéciale du 8 aoû t 1980 de r é fo rmes ins t i t u t ionne l l e s . M ê m e si l 'on devai t 

a d m e t t r e q u e la C o u r de cassa t ion eût dû la i sser c e t t e ana lyse à la C o u r 

d ' a r b i t r a g e , ques t ion à laquel le seul le d ro i t n a t i o n a l peut fournir une 

réponse et q u e la C o u r e u r o p é e n n e ne doit pas r é s o u d r e , elle s 'est 

n é a n m o i n s p rononcée sur le point en l i t ige, sur la base de règles de droi t 

p e r t i n e n t e s , et en d o n n a n t les moti fs de sa décision. A suppose r m ê m e q u e 

ce t t e décis ion soit con t e s t ab l e du point d e vue du dro i t na t iona l , j e ne 

vois pas c o m m e n t elle le sera i t à un point tel qu ' e l l e sera i t e n t a c h é e 

d ' a r b i t r a i r e . 

C 'es t pour ce t t e ra ison q u e j ' a i voté avec les a u t r e s m e m b r e s de la C o u r 

pour l ' absence de violat ion de l 'ar t icle 6 § 1 sur ce point . 
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O P I N I O N EN P A R T I E D I S S I D E N T E 

D E M " u LA J U G E T H O M A S S E N , 

À L A Q U E L L E D É C L A R E SE RALLIER 

M. LE J U G E J U N G W I E R T 

J e ne p e u x souscr i re à la conclusion de la ma jo r i t é de mes col lègues 

selon laque l le les r e q u é r a n t s , d a n s ce t t e affaire, n 'on t pas bénéficié d 'un 

procès équ i t ab l e , en ra ison de ce r t a ines règles de la p r o c é d u r e devan t la 

C o u r de cassa t ion . 

La major i t é voit une m é c o n n a i s s a n c e du pr inc ipe de l ' égal i té des 

a r m e s d a n s le fait q u e la C o u r de cassa t ion a opposé au m é m o i r e 

c o m p l é m e n t a i r e des d e m a n d e u r s le dé la i légal prévu à l 'ar t icle 420 bis du 

code d ' i n s t ruc t ion c r imine l l e , a lors q u e la p a r t i e civile, el le , n ' é t a i t 

soumise à a u c u n dé la i pour le dépô t de son m é m o i r e . 

Que l l e é ta i t la posi t ion p r o c é d u r a l e des p a r t i e s en p r é s e n c e ? 

C o n d a m n é s d a n s u n e p r o c é d u r e p é n a l e , les r e q u é r a n t s se sont pourvus 

en cassa t ion et ont soumis , dans le déla i légal de d e u x mois , un m é m o i r e 

c o n t e n a n t l eu r s moyens de cassa t ion . A p r è s ce déla i , ils on t déposé un 

second m é m o i r e qu i a é té déc la ré ta rd i f e t , dès lors, i r recevable . C 'es t 

sur ce point que p o r t e le gr ief des r e q u é r a n t s : non pas sur le déla i de 

deux mois en l u i - m ê m e , mais sur le fait q u e la pa r t i e civile à la 

p r o c é d u r e p é n a l e , elle, n ' é t a i t pas t e n u e de r e s p e c t e r un dé la i p o u r le 

dépô t d ' un m é m o i r e en r éponse . Pa r c o n s é q u e n t , la pa r t i e civile pouvai t 

r e m e t t r e un m é m o i r e ap rè s l ' é cou lemen t du déla i à r e s p e c t e r p a r les 

d e m a n d e u r s qu i , eux, ne pouva ien t p lus p rodu i r e un m é m o i r e 

c o m p l é m e n t a i r e en r éponse . 

La ma jo r i t é de la c h a m b r e p a r t a g e l 'opinion des r e q u é r a n t s qui voient 

d a n s c e t t e s i tua t ion u n e viola t ion du pr inc ipe de l 'égal i té des a r m e s : la 

différence d e dé la is a u r a i t eu pour conséquence de les pr iver de la 

possibi l i té d e r é p l i q u e r p a r écri t au m é m o i r e de la pa r t i e dé fende re s se 

( p a r a g r a p h e 32 de l ' a r r ê t ) . La C o u r conclut dès lors à la v io la t ion de 

l 'ar t ic le 6 de la C o n v e n t i o n . 

P o u r m a pa r t , j e ne souscris pas à ce t t e ana lyse et à ce t t e conclusion. La 

c i rcons tance q u e les r e q u é r a n t s n 'on t pas pu dépose r de m é m o i r e 

c o m p l é m e n t a i r e est d u e à l ' appl ica t ion de la d isposi t ion légale selon 

laquel le les d e m a n d e u r s en cassa t ion d i sposen t de deux mois pour 

p r é s e n t e r p a r écr i t tous leurs moyens de cassa t ion . M ê m e si les pa r t i e s 

ava ien t d isposé du m ê m e déla i , d isons de deux mois , il a u r a i t q u a n d 

m ê m e pu se révéler impossible pour les r e q u é r a n t s de r ép l ique r pa r écri t 

aux obse rva t ions de la pa r t i e civile, si pa r e x e m p l e celle-ci avait déposé son 

m é m o i r e le d e r n i e r jour du délai . 
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En Be lg ique , la p r o c é d u r e d e v a n t la C o u r de cassa t ion ne prévoi t pas 

v r a i m e n t la possibi l i té de p r é s e n t e r des r ép l iques écr i tes (voir l 'opinion 

d i s s iden te du j u g e L e m m e n s ) . C e t t e a b s e n c e de r ép l ique m e s e m b l e liée 

à la n a t u r e pa r t i cu l i è r e de la p r o c é d u r e en cassa t ion . 

Fa isons u n e c o m p a r a i s o n avec la p r o c é d u r e en cassa t ion aux Pays-Bas. 

U n accusé qui in t rodu i t u n pourvoi en cassa t ion n 'es t pas obligé de 

p r é s e n t e r des moyens de cassa t ion ma i s , s'il le s o u h a i t e , il d ispose d 'un 

déla i de deux mois pour le faire. La p a r t i e civile p eu t , elle auss i , fo rmule r 

des moyens de cassa t ion , mais n ' a q u ' u n mois p o u r ce faire. 

D a n s la logique de la posi t ion de la ma jo r i t é , ce t t e différence-là aussi 

p o u r r a i t soulever un p r o b l è m e du point de vue de l 'égal i té des a r m e s . 

Toute fo i s , à mon avis, u n e telle a p p r o c h e ne t i en t pas c o m p t e de la 

n a t u r e pa r t i cu l i è r e de la p r o c é d u r e en cassa t ion . 

D e v a n t la C o u r de cassa t ion , il ne s 'agit pas v r a i m e n t d ' une p r o c é d u r e 

e n t r e l 'accusé et la p a r t i e civile. O n p o u r r a i t d i re q u e les d e u x pa r t i e s 

j o u e n t u n e sor te de rôle para l lè le d e v a n t le j u g e . La p a r t i e civile ne peut 

p ropose r que des moyens de cassa t ion qu i c o n c e r n e n t sa p r o p r e posi t ion. 

Ce qu i peu t exp l iquer q u e d a n s c e r t a i n s pays, c o m m e les Pays-Bas , la 

p r o c é d u r e ne conna i sse pas un dro i t de r ép l ique écr i t , ni p o u r l 'accusé à 

l ' égard des moyens de la p a r t i e civile, ni p o u r la p a r t i e civile à l ' égard des 

moyens de l ' accusé . 

Si, en l ' espèce, les r e q u é r a n t s ava ien t é té p r é s e n t s à l ' aud ience devant 

la C o u r de cassa t ion , ils a u r a i e n t eu la possibi l i té de r éag i r o r a l e m e n t aux 

a r g u m e n t s déve loppés pa r la p a r t i e civile (voir l 'opinion d i s s iden te de 

M. L e m m e n s ) , don t ils ava ien t pu p r e n d r e conna i s sance . Lors de ce t t e 

aud i ence , ils a u r a i e n t é g a l e m e n t pu p r e n d r e conna i s sance des 

conclusions de l 'avocat g é n é r a l dont le rôle est de se p r o n o n c e r sur tous 

les moyens de cassa t ion , y compr i s les observa t ions de la pa r t i e civile, et ils 

a u r a i e n t pu y r é p o n d r e o r a l e m e n t . E n o u t r e , ils a u r a i e n t pu solliciter 

le r epo r t de la cause en vue de d i sposer d 'un déla i de réflexion 

s u p p l é m e n t a i r e p o u r la p r é p a r a t i o n de leur rép l ique , laquel le a u r a i t pu 

p r e n d r e auss i la forme d ' u n e no te en dé l ibé ré . U n e tel le d e m a n d e é ta i t 

s y s t é m a t i q u e m e n t accueil l ie par la C o u r de cassa t ion ( p a r a g r a p h e 38 de 

l ' a r r ê t ) . D a n s ces condi t ions , il m e p a r a î t difficile d ' a f f i rmer q u e , d a n s la 

p r o c é d u r e d e v a n t la C o u r de cassa t ion , les r e q u é r a n t s on t é t é p lacés dans 

u n e pos i t ion moins favorable que la p a r t i e civile. 

A m o n avis, le fait q u e la p r o c é d u r e en cassa t ion fixe un délai de deux 

mois p o u r le dépô t d ' un m é m o i r e p a r le d e m a n d e u r e n t r e d a n s la m a r g e 

d ' app réc i a t i on qui rev ient aux E t a t s d a n s la d é t e r m i n a t i o n de leur 

o rgan i sa t i on jud ic i a i r e . O n ne sau ra i t d é d u i r e de l 'ar t icle 6 q u e les 

r e q u é r a n t s a u r a i e n t dû pouvoir d é p o s e r encore un m é m o i r e ap rès 

l ' é cou l emen t du dé la i légal . Selon moi , les r e q u é r a n t s ont eu une 

possibi l i té r a i sonnab le de p r é s e n t e r leur cause dans des condi t ions qu i ne 

les p l aça ien t pas d a n s u n e s i t ua t ion d e n e t d é s a v a n t a g e p a r r a p p o r t à la 
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p a r t i e civile (voir, mutatis mutandis, l ' a r r ê t Kress c. France [ G C ] , n° 39594/98, 

§ 72, C E D H 2001-VI) . 

En conclusion, j ' e s t i m e q u e l 'ar t ic le 6 de la C o n v e n t i o n n ' a pas é té violé. 
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SUMMARY1 

Inadmissibility of appellant's supplementary pleadings in Court of 
Cassation as being out of time 
Notification of hearing in Court of Cassation through list displayed at 
registry 
Alleged lack of opportunity to reply to State Counsel's submissions 
Refusal to submit preliminary quest ion to another national authority 

Article 6 § 1 

Fair hearing - Criminal proceedings - Inadmissibility of appellant's supplementary pleadings 
in Court of Cassation as being out of time — Equality of arms - Appellant in Court of Cassation 
placed at disadvantage by time-limit forfiling pleadings - Notification of hearing in Court of 
Cassation through list displayed at registry - Arrangements for summoning parties to attend 
hearings - Accessibility - Additional notification arrangements - Non-communication of 
State Counsel's submissions - Adversarial proceedings - Alleged lack of opportunity to reply to 
State Counsel's submissions - Inability of applicants and their counsel to attend hearing not 
attributable to authorities - Refusal to submit preliminary question to another national 
authority - Lack of arbitrariness 

* 
* * 

The first applicant is a doctor and the second is an inter-regional hospital. The 
applicants were prosecuted in the criminal court following a complaint for 
installing high-cost medical equipment without prior approval. The court of 
appeal reversed the first-instance judgment, in which the first applicant had been 
acquitted and the second cleared. The court of appeal imposed a suspended fine on 
the first applicant and ordered him to pay costs, and held that the hospital was 
jointly and severally liable for payment. The applicants appealed on points of law, 
requesting the Court of Cassation to submit a preliminary question to the 
Administrative Jurisdiction and Procedure Court. They later filed supplementary 
pleadings in which they set out fresh grounds of appeal. Sixteen days before the 
hearing in the Court of Cassation, the hearing date was entered on the list of 
pending cases displayed at the registry and in the courtroom of the Court of 
Cassation, pursuant to the Code of Criminal Procedure (CCP). The Court of 
Cassation held a public hearing, of which the applicants claim not to have been 
informed. At the hearing the court heard evidence from the reporting judge, the 
representative of Principal State Counsel's Office and counsel for the respondent 
party; State Counsel did not attend the subsequent deliberations. Following the 
deliberations, the Court of Cassation dismissed the applicants' appeal, after 
declaring their supplementary pleadings inadmissible as being out of time, 

1. This summary by the Registry does not bind the Court. 
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pursuant to Article 420 bis, second paragraph, of the CCP, by which persons 
appealing to the Court of Cassation had to file all pleadings within two months of 
the date on which the case was entered on the general list. The Court of Cassation 
also held that the request for the submission of a preliminary question to the 
Administrative Jurisdiction and Procedure Court was inadmissible. 

Held 

Article 6 § 1: (a) As regards the inadmissibility of the applicants' supplementary 
pleadings before the Court of Cassation, appellants in that court had to file all 
pleadings within two months of the date on which the case was entered on the 
general list, although the respondent was not subject to a similar lime-limit and 
in the present case had taken nearly five months to file its own pleadings. 
Furthermore, that had had the effect of depriving the applicants of the 
opportunity to reply in writing to the respondent party's pleadings, since their 
supplementary pleadings had been declared inadmissible as being out of time. 
However, such an opportunity might be essential, since the right to adversarial 
proceedings meant that each party had to have the opportunity to have 
knowledge of and comment on the observations submitted by the other party. 
The Court was sensitive to the need emphasised by the Government to ensure 
that proceedings were not prolonged unnecessarily by allowing a succession of 
written replies to any pleadings filed, but the principle of equality of arms did not 
prevent the achievement of such an objective, provided that one party was not 
placed at a clear disadvantage. That condition had not been satisfied in the 
present case. 
Conclusion: violation (four votes to three). 
(b) As regards the notification of the hearing in the Court of Cassation, the 
hearing dale had been displayed at the registry and in the courtroom sixteen days 
in advance. The applicants had been represented by lour lawyers, all of them 
members of the Brussels Bar. The applicable rules had been apparent from the 
CCP and had therefore been accessible and sufficiently coherent and clear, so 
that lawyers, being professionally concerned with judicial procedure, could not 
legitimately claim to have been unaware of them. Furthermore, and above all, 
there had been a practice whereby the parties and their counsel could request the 
registry of the Court of Cassation to inform them in writing of the date of the 
hearing, or could obtain the relevant information by telephone. It was not 
unreasonable to require appellants wishing to be personally informed of the date 
on which their case had been set down for hearing in the Court of Cassation to 
avail themselves of those additional notification arrangements. That being so, the 
authorities had not made it impossible for the applicants to attend the hearing in 
the Court of Cassation. 
Conclusion: no violation (unanimously). 
(c) As regards the fact that the submissions of the representative of Principal 
State Counsel's Office at the Court of Cassation were not communicated in 
advance and that it was impossible to reply to them, the parties to the 
proceedings, the judges and the public had all learned of their content and the 
recommendation made in them when State Counsel had first made them orally 
at the public hearing in the Court of Cassation. Consequently, there had been no 
breach of the principle of equality of arms. As regards the opportunity for the 
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parlies to reply to Stale Counsel's submissions, in accordance with the principle of 
adversarial proceedings, had the applicants attended the hearing they could have 
either made their observations on that occasion, as counsel for the respondent had 
done, or sought an adjournment or leave to submit a memorandum for the 
deliberations. The fact that the applicants and their lawyers had been unable to 
at tend the hearing could not be attr ibuted to the conduct of the authorities (see 
(b) above). 
Conclusion: no violation (unanimously). 
(d) As regards the Court of Cassation's refusal to refer a preliminary question to 
the Administrative Jurisdiction and Procedure Court, the Convention did not 
guarantee, as such, any right to have a case referred by a domestic court to 
another national or international authority for a preliminary ruling, ft was in 
accordance with the functioning of such a mechanism for the court to verify 
whether it was empowered or required to refer a preliminary question, first 
satisfying itself that the C)uestion bad to be answered before it could determine 
the case before it. However, it was not completely impossible that, in certain 
circumstances, refusal by a domestic court trying a case at final instance might 
infringe l he principle of a fair trial, in particular where such a refusal appeared 
arbitrary. The Court of Cassation had taken due account of the applicants' 
complaints on the subject and of their request for a preliminary question to be 
submitted to the Administrative Jurisdiction and Procedure Court. It had 
subsequently ruled on the request in a decision grounded on sufficient reasons 
which did not appear lo have been arbitrary. Furthermore, it was primarily for 
the national courts to resolve problems of interpretation of domestic legislation. 
Conclusion: no violation (unanimously). 
Article 41: The Court considered that the non-pecuniary damage sustained by the 
applicants was sufficiently compensated by the finding of a violation. It awarded 
them a specified sum in respect of the costs of their representation before it. 
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I n t h e c a s e o f W y n e n a n d C e n t r e h o s p i t a l i e r i n t e r r é g i o n a l Edi th-
Cave l l v. B e l g i u m , 

T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 
C h a m b e r composed of: 

Mr J . - P . C O S T A , President, 

M r A . B . B A R A , 
M r C . B Î R S A N , 

M r V . B U T K E V Y C H , 

Mrs W. THOMASSEN, 

M r K . J U N G W I E R T , / W g « , 

M r P. LEMMENS, ad hoc judge, 

a n d Mrs S. D01.1.É, Section Registrar, 
H a v i n g d e l i b e r a t e d in pr iva te on 8 O c t o b e r 2002, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an app l ica t ion (no. 32576/96) aga ins t the 
K i n g d o m of Belg ium lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n 
R i g h t s (" the C o m m i s s i o n " ) u n d e r f o rmer Ar t ic le 25 of the C o n v e n t i o n for 
t h e P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
C o n v e n t i o n " ) by a Belg ian na t i ona l , Dr A n d r e W y n e n , and the C e n t r e 
Hosp i t a l i e r I n t e r r eg iona l Edi th -Cave l l ( C H I R E C , fo rmer ly t h e Ins t i t u t 
Medica l Edi th-Cavel l - I M E C ) , a non-prof i t -making assoc ia t ion wi th its 
r eg i s t e r ed office in Brusse ls ( " the a p p l i c a n t s " ) , on 12July 1996. 

2. Before t he C o u r t t h e app l i can t s were r e p r e s e n t e d by 
M s C. C a l e w a e r t , Ms F. Roggen , M r B. C a m b i e r a n d M r L. C a m b i e r , all 
of t he Brusse ls Bar . T h e Belg ian G o v e r n m e n t (" the G o v e r n m e n t " ) were 
r e p r e s e n t e d by the i r Agen t , M r C. Debru l l e , D i r ec to r of A d m i n i s t r a t i o n at 
t h e Min is t ry of J u s t i c e . 

3 . T h e app l i can t s a l leged , in pa r t i cu l a r , t h a t t he i r r igh t to a fair 
h e a r i n g (Article 6 § 1 of t h e Conven t i on ) had been infr inged on several 
c o u n t s . 

4. T h e app l ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 1 1 to the Conven t i on c a m e into force (Art icle 5 § 2 of 
Protocol No. 11). 

5. T h e appl ica t ion was a l loca ted t o t h e T h i r d Sect ion of t h e C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n t h a t Sect ion , t he C h a m b e r 
t h a t would cons ider the case (Article 27 § 1 of the Conven t i on ) was 
c o n s t i t u t e d as provided in Rule 26 § 1. M r s F. T u l k e n s , t h e j u d g e e lec ted 
in respec t of Be lg ium, w i t h d r e w from s i t t ing in the case (Rule 28) . T h e 
G o v e r n m e n t accordingly a p p o i n t e d M r P. L e m m e n s to sit as an ad hoc 
j u d g e (Article 27 § 2 of t h e C o n v e n t i o n a n d Rule 29 § 1). 
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6. By a decision of 18 S e p t e m b e r 2001 the C h a m b e r dec la red the 
appl ica t ion par t ly admiss ib le . 

7. T h e app l i can t s and the G o v e r n m e n t each filed obse rva t ions on the 
m e r i t s (Rule 59 § 1). T h e pa r t i e s repl ied in wr i t i ng to each o t h e r ' s 
obse rva t ions . 

8. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the compos i t ion of its 
Sect ions (Ride 25 § 1). Th i s case was ass igned to the newly composed 
Second Sect ion (Rule 52 § 1). S u b s e q u e n t l y M r A.B. B a k a rep laced 
M r L. Louca ides , who was u n a b l e to t ake par t in the fur ther 
cons ide ra t ion of the case (Rule 28 § 1). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. T h e first app l i can t was bo rn in 1923 a n d lives in Bra ine- l 'Al leud . 
T h e second appl ican t has its r eg i s t e r ed office in Brussels . 

10. In O c t o b e r 1990 a m a g n e t i c - r e s o n a n c e i m a g i n g (MRI or N M R ) 
un i t wi th a buil t- in e lec t ronic ca lcu la to r - a h igh- technology medica l 
device - was ins ta l led at t h e I M E C . In accordance wi th a royal dec ree of 
27 O c t o b e r 1989, a d e p a r t m e n t in which an M R I uni t was ins ta l led was 
r e g a r d e d as a "high-cost medico- techn ica l serv ice" wi th in the m e a n i n g of 
sec t ion 44 of the Hosp i t a l s Act, consol ida ted on 7 Augus t 1987. P u r s u a n t 
to tha t s t a t u t o r y provision, such services had to be approved . T h e c r i t e r i a 
for approva l were laid down in t he royal d e c r e e . T h e re levant d e p a r t m e n t 
a t the I M E C had not , however , ob t a ined the necessary approva l . 

11. O n 15 M a r c h 1991 the Min i s t e r s of Publ ic H e a l t h for t h e Brusse l s -
C a p i t a l bi l ingual region lodged a compla in t wi th the public p rosecu to r 
aga ins t the first appl icant for ins ta l l ing high-cost medica l e q u i p m e n t 
w i t h o u t t h e pr ior approva l of t he m i n i s t e r respons ib le for publ ic hea l th . 
In J a n u a r y 1993 the first app l i can t and the I M E C , his employer , which 
was civilly l iable for his ac t s , w e r e s u m m o n e d to a p p e a r in t he Brussels 
C r i m i n a l C o u r t . T h e Be lg ian S t a t e s u b s e q u e n t l y app l ied to j o i n t he 
p roceed ings as a civil pa r ty . 

12. O n 22 M a r c h 1994 the Brusse l s C r i m i n a l C o u r t a c q u i t t e d the first 
app l i can t a n d c l ea red the I M E C . 

13. O n 31 M a r c h 1994 t h a t j u d g m e n t p r o m p t e d the following speech 
by a m e m b e r of P a r l i a m e n t d u r i n g the passage of a bill a m e n d i n g the 
Hosp i t a l s Act : 

"I was shocked by the court ruling last week in the Wynen case. Everyone knows 
Dr VVyncn's habit of not caring about legislation. He illegally installs high-cost 
scanners at his hospital, the Edith-Cavcll, and justifies his actions with arguments 
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about medical ethics." (summary record, House of Representatives, 1993/94 ordinary 
session, sitting of 31 March 1994) 

14. S t a t e Counse l ' s Office a n d the civil pa r ty a p p e a l e d aga ins t the 
j u d g m e n t of 22 M a r c h 1994. 

In the i r appea l submiss ions the app l i can t s a r g u e d , a m o n g o t h e r th ings , 
t h a t the royal d e c r e e of 27 O c t o b e r 1989, which had formed the basis for 
t he p rosecu t ion , was unlawful , pa r t i cu la r ly as it conce rned a m a t t e r dea l t 
wi th by legis lat ion at c o m m u n i t y r a t h e r t h a n federal level. T h e y po in ted 
ou t in t h a t connec t ion : 

"Section 44 of the Hospitals Act empowers the King to lay down approval and 
planning criteria for the installation of magnetic-resonance imaging (MRI) units with 
built-in electronic calculators, with a view to controlling public expenditure. 

The decree lays down a number of conditions relating to: 

(1) the department in which the equipment is installed; (2) the number of employees 
and their qualifications; (3) the safety of the equipment and of the surrounding area; 
(4) quality control of the work carried out by users; (5) the geographical location of the 
equipment (the requirements varv according to the power ol the equipment) ; and (6) the 
number of beds. 

At best, only the fifth criterion can possibly come under the responsibility of the 
federal Ministry of Social Affairs. The other conditions pursue a quite different aim, 
namely that of regulating the provision of health care, responsibility for which 
cur re nth' falls to the Communities by virtue of section 5( 1)(I)( 1) of the Special Law of 
ft August 1980 on institutional reform. 

Seeing that four of the five conditions it lays down do not come under the 
responsibility of the national authorities, the royal decree of 27 October 1989 should be 
declared unlawful in its entirely since it cannot be applied only in part." 

T h e app l i can t s a lso s u b m i t t e d tha t the c o m p l a i n t , civil-party 
appl ica t ion a n d appea l by t he Belgian S t a t e were unlawful , inadmiss ib le 
and void; t h a t t he compla in t by t h e Belgian S t a t e infr inged the pr inciple of 
equal i ty e n s h r i n e d in Ar t ic les 10 and 1 1 of t he C o n s t i t u t i o n in t h a t t he 
public a u t h o r i t i e s , wi thou t app ly ing any object ive or r e a s o n a b l e c r i t e r i a 
p r o p o r t i o n a t e to the a im p u r s u e d , had re f ra ined from r e p o r t i n g o t h e r 
s imi lar offences to the public p rosecu to r ; t ha t the royal decree of 
27 O c t o b e r 1989 and , a t t he very least , t he pena l t y for which it provided, 
had b e e n taci t ly r epea l ed ; a n d , lastly, t h a t t he dec r ee infr inged several 
f u n d a m e n t a l r igh ts , inc luding the r ight to life and hea l t h , f reedom of 
choice wi th r e g a r d to medica l t r e a t m e n t and the p roh ib i t ion of i n h u m a n 
and d e g r a d i n g t r e a t m e n t . 

15. O n 12 J a n u a r y 1995 the Brussels C o u r t of A p p e a l r eversed the 
j u d g m e n t , imposed a s u s p e n d e d fine of 2,340 Belgian francs on the first 
app l ican t and o rde r ed him to pay costs , apply ing , inter alia, sec t ions 37 to 
42 a n d 44 of the Hosp i t a l s Act . T h e I M E C was held to be jo in t ly and 
several ly liable for p a y m e n t of t he fine a n d the cos ts . In pa r t i cu l a r , t he 
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C o u r t of Appea l d i smissed the app l i c an t s ' a r g u m e n t s tha t the royal dec ree 
of 27 O c t o b e r 1989 h a d b e e n taci t ly r epea l ed o r was unlawful . 

16. T h e app l i can t s a p p e a l e d to t he C o u r t of C a s s a t i o n aga ins t t h a t 
j u d g m e n t . In t he i r p l ead ings they rel ied on, inter alia, Ar t ic les 6 a n d 7 of 
the C o n v e n t i o n , t he i r ma in a r g u m e n t s being t h a t the C o u r t of Appea l had 
based its j u d g m e n t on con t r ad ic to ry a n d incons is ten t r e a s o n i n g a n d had, 
in pa r t i cu l a r , appl ied sect ion 1 16(8) of the Hosp i ta l s Act (which conce rned 
high-cost med ica l " e q u i p m e n t " ) , w h e r e a s , p u r s u a n t to the royal d e c r e e of 
27 O c t o b e r 1989, an M R I uni t c o n s t i t u t e d a high-cost medico- techn ica l 
"service" , t he s e t t i n g up or o p e r a t i o n of which c a m e u n d e r sec t ion 16(10) 
of t h a t Act; t ha t the C o u r t of Appea l had o m i t t e d to e x a m i n e w h e t h e r t he 
royal dec ree of 27 O c t o b e r 1989 was compa t ib l e wi th t he Special Law of 
8 A u g u s t 1980 on i n s t i t u t i ona l r e fo rm, which h a d a p p o r t i o n e d powers 
a m o n g the S t a t e , the C o m m u n i t i e s a n d the Reg ions , or wi th the 
pr inciple of equa l i ty e n s h r i n e d in Ar t ic les 10 and 11 of the C o n s t i t u t i o n , 
and t h a t it h a d failed to refer the m a t t e r to the A d m i n i s t r a t i v e 

J u r i s d i c t i o n a n d P r o c e d u r e C o u r t ; t h a t it had infr inged t h e g e n e r a l 
pr inciple of the b u r d e n of proof a n d the p r e s u m p t i o n of innocence ; t h a t 
t he lawfulness of t he royal dec r ee of 27 O c t o b e r 1989, which the C o u r t of 
Appea l had appl ied , had not been es tab l i shed ; and t h a t , in a n y event , t h e 
pena l ty for which it provided h a d b e e n taci t ly abol ished by a s u b s e q u e n t 
provision, n a m e l y sect ion 120(1) of the Law of 22 D e c e m b e r 1989. 

U n d e r the second l imb of t he i r second g r o u n d of a p p e a l , t h e app l i can t s 
a s s e r t e d t h a t t h e C o u r t of Appea l had b r e a c h e d sect ion 26(1) of t h e 
Special Law on the A d m i n i s t r a t i v e Ju r i sd i c t i on and P r o c e d u r e C o u r t (see 
p a r a g r a p h 28 below) by refus ing to refer a p re l imina r ) ' ques t ion to t h a t 
cour t as to w h e t h e r sect ion 44 of t he Hosp i t a l s Act c o n t r a v e n e d the rules 
laid down by or p u r s u a n t to t h e C o n s t i t u t i o n to d e t e r m i n e t h e respect ive 
powers of the ( federal) S t a t e , the C o m m u n i t i e s a n d the Regions . T h e y 
s u b m i t t e d in tha t connec t ion : 

" T h e a p p e l l a n t a r g u e d i n h i s a p p e a l s u b m i s s i o n s t h a t t h e r o y a l d e c r e e o f 2 7 O c t o b e r 

1 9 8 9 d i d n o t c o m p l y w i t h t h e S p e c i a l L a w o f 8 A u g u s t 1 9 8 0 o n i n s t i t u t i o n a l r e f o r m i n 

t h a t i t l a i d d o w n a p p r o v a l c r i t e r i a r e l a t i n g t o h e a l t h - c a r e p o l i c y , a m a t t e r w h i c h i s t h e 

r e s p o n s i b i l i t y o f t h e C o m m u n i t i e s . 

T h e j u d g m e n t a p p e a l e d a g a i n s t s h o u l d n o t m e r e l y h a v e a s s e s s e d w h e t h e r t h e r o y a l 

d e c r e e o f 2 7 O c t o b e r 1 9 8 9 w a s c o m p a t i b l e w i t h t h e c o n s o l i d a t e d H o s p i t a l s A c t w h i c h i t 

i m p l e m e n t e d , s i n c e t h e K i n g i s n o t e n t i t l e d t o s t a y o r d i s p e n s e w i t h t h e e n f o r c e m e n t o f 

t h e l a w s o n i n s t i t u t i o n a l r e f o r m ; m o r e o v e r , t h e c o n s o l i d a t e d H o s p i t a l s A c t d o c s n o t 

c o n f e r , a n d c o u l d n o t p o s s i b l y h a v e c o n f e r r e d , o n h i m t h e a u t h o r i t y t o d e r o g a t e f r o m 

t h e l a w s o n t h e d i s t r i b u t i o n o f p o w e r s . . . . 

F u r t h e r m o r e , s e e i n g t h a t [ t h e C o u r t o f A p p e a l ] h e l d t h a t t h e r o y a l d e c r e e c o m p l i e d 

w i t h t h e c o n s o l i d a t e d H o s p i t a l s A c t , i t w a s r e q u i r e d b y s e c t i o n 2 6 ( 1 ) o f t h e S p e c i a l L a w 

o f 6 J a n u a r y 1 9 8 9 t o s u b m i t a p r e l i m i n a r y q u e s t i o n t o t h e A d m i n i s t r a t i v e J u r i s d i c t i o n 
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and Procedure Court as to whether the Act contravened the rules on the distribution of 
powers between the State, the Communities and the Regions." 

T h e app l i can t s accordingly asked the C o u r t of C a s s a t i o n to submi t the 
following ques t ion to the A d m i n i s t r a t i v e Ju r i sd i c t i on a n d P r o c e d u r e 
C o u r t : 

"In so far as section 44 of the consolidated Hospitals Act of 7 August 1987 is to be 
construed as empowering the King to lay down the rules set out in the royal decree of 
27 October 1989 'establishing standards which a service that has installed a magnetic-
resonance imaging unit with a built-in electronic calculator must satisfy in order to be 
approved as a high-cost medical service within the meaning of section 44 of the 
Hospitals Act, consolidated on 7 August 1987', does that provision contravene: 

(1) the rules on the distribution of powers, seeing that by virtue of, inter alia, 
section 5(1)(I)(1), policy on the provision of health care within and outside health 
institutions is the responsibility of the Communit ies; ..." 

U n d e r the th i rd l imb of t he second g r o u n d of appea l , based on 
Art ic le 149 of t h e C o n s t i t u t i o n , which lays down the obl igat ion to give 
r easons for j u d g m e n t s and decis ions , the app l i can t s asked the C o u r t of 
C a s s a t i o n to s u b m i t a fu r the r p r e l i m i n a r y ques t i on to t he Admin i s t r a t i ve 
Ju r i sd i c t i on and P r o c e d u r e C o u r t as to w h e t h e r sec t ion 44 of t he Hosp i ta l s 
Act b r e a c h e d Ar t ic les 10 a n d 11 of t h e C o n s t i t u t i o n , which sa fegua rded 
the pr inciple of equa l i ty a n d non-d i sc r imina t ion . 

17. T h e civil par ty , which was the r e s p o n d e n t before t he C o u r t of 
C a s s a t i o n , filed p lead ings in reply on 8 S e p t e m b e r 1995. 

18. O n 19 O c t o b e r 1995 the app l i can t s filed s u p p l e m e n t a r y p lead ings 
in which, a m o n g o t h e r t h ings , t hey set out four fresh g r o u n d s of appea l -
based , in t he i r submiss ion , on public policy - a l leg ing viola t ions of var ious 
provis ions of t he C o n s t i t u t i o n a n d t h e C o n v e n t i o n , in p a r t i c u l a r Art ic les 2 
a n d 3. In the i r new g r o u n d s they s u b m i t t e d t h a t t he royal dec ree of 
27 O c t o b e r 1989 was unlawful; t h a t the pr inciple of equa l i ty had been 
infr inged in t h a t , a m o n g the m a n y hospi ta l s t h a t possessed the 
e q u i p m e n t in issue, only t h e app l i can t s had been p r o s e c u t e d ; t h a t t he 
p e n a l t y set forth in t he Hosp i t a l s Act h a d been abol i shed; and , lastly, 
t h a t a n u m b e r of f u n d a m e n t a l r igh t s , inc luding the r ight to life, had 
b e e n infr inged. T h e a p p l i c a n t s also r e i t e r a t e d t he i r r e q u e s t to have the 
p r e l i m i n a r y ques t i on ci ted above s u b m i t t e d to the Admin i s t r a t i ve 
J u r i s d i c t i o n and P r o c e d u r e C o u r t . 

19. O n 8 J a n u a r y 1996 t h e da t e set for t he h e a r i n g was e n t e r e d on the 
list d isp layed at t he r eg i s t ry and in t he c o u r t r o o m of t he C o u r t of 
Cas sa t i on . 

20. T h e C o u r t of C a s s a t i o n held a publ ic h e a r i n g on 24 J a n u a r y 1996. 
T h e app l i can t s a s s e r t t h a t t h e y w e r e not notified of the d a t e of t he 
h e a r i n g , such an omiss ion be ing in acco rdance wi th Ar t ic le 420 ter, second 
p a r a g r a p h , of t he Code of C r i m i n a l P r o c e d u r e ( C C P ) , which provided tha t 
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d a t e s set for hea r ings in the C o u r t of C a s s a t i o n were e n t e r e d on the list of 
p e n d i n g cases at least fifteen days in advance , w i thou t any fu r the r 
not if icat ion. As is a p p a r e n t from the record of the hea r i ng , t he cou r t h e a r d 
evidence from the r e p o r t i n g j u d g e , t h e r e p r e s e n t a t i v e of Pr inc ipa l S t a t e 
Counse l ' s Office a n d counsel for the civil par ty . S t a t e C o u n s e l did not 
a t t e n d the de l i be r a t i ons t h a t took place af ter t he hea r ing . O n t h e s a m e 
day, af ter the de l ibe ra t ions , t he C o u r t of C a s s a t i o n d i smissed the 
app l i can t s ' a p p e a l , having dec l a r ed t he i r s u p p l e m e n t a r y p l ead ings 
inadmiss ib le as be ing out of t i m e , p u r s u a n t to Art ic le 420 bis, second 
p a r a g r a p h , of t h e C C P , which provided t h a t pe r sons a p p e a l i n g to the 
C o u r t of C a s s a t i o n could not file any p lead ings once two m o n t h s had 
e lapsed from the d a t e on which the case was e n t e r e d on the g e n e r a l list. 

2 1 . In its j u d g m e n t , de l ivered on the s a m e day, the C o u r t of C a s s a t i o n 
held, in pa r t i cu l a r , t h a t the r e a s o n i n g given in t he j u d g m e n t a p p e a l e d 
aga ins t had not been con t r ad i c to ry a n d t h a t the c o n t e n t i o n tha t the 
C o u r t of A p p e a l h a d app l ied sect ion 116(8) ins t ead of sect ion 116(10) of 
the Hospi ta l s Act a m o u n t e d to c o m p l a i n i n g of an incor rec t r e fe rence to 
the appl icab le legal provision, an e r ro r t h a t had no b e a r i n g on the 
pena l t y imposed s ince t he two provis ions in q u e s t i o n p rov ided for t h e 
s a m e pena l ty . It fu r the r held t h a t t h e compla in t t h a t t he royal dec ree 
was i ncompa t ib l e wi th the Special Law of 8 A u g u s t 1980 a m o u n t e d to 
cha l l eng ing the Law's cons t i tu t iona l i ty , a ques t i on ou t s ide t he C o u r t of 
Appea l ' s j u r i sd ic t ion . F u r t h e r m o r e , the C o u r t of Appea l was u n d e r no 
obl igat ion to s u b m i t a p r e l i m i n a r y ques t ion to the A d m i n i s t r a t i v e 
Ju r i sd i c t i on a n d P r o c e d u r e C o u r t if it cons idered t h a t t h e reply to t he 
ques t i on was not e s sen t i a l for it to be able to give j u d g m e n t . 

T h e C o u r t of C a s s a t i o n f u r t h e r no ted t h a t t he C o u r t of A p p e a l had not 
infr inged the ru les on the b u r d e n of proof as, in d i smiss ing the c o m p l a i n t s 
t h a t t h e royal d e c r e e of 27 O c t o b e r 1989 was unlawful , it h a d based i ts 
decis ion not on t h e a p p e l l a n t s ' a r g u m e n t s bu t on the cons ide ra t ion tha t it 
was not for the cour t s to t ake t h e place of t he execut ive in assess ing the 
a p p r o p r i a t e n e s s of a m e a s u r e falling wi th in t h e execut ive ' s s p h e r e of 
c o m p e t e n c e . 

T h e C o u r t of C a s s a t i o n also d i smissed the a r g u m e n t t h a t t h e royal 
dec ree in q u e s t i o n was unlawful or had been r epea l ed , holding t h a t 
sect ion 120 of t he Law of 22 D e c e m b e r 1989 was in no way incompa t ib l e 
wi th t h e Hosp i t a l s Act of 7 Augus t 1987 as it m e r e l y provided for an 
add i t iona l s anc t ion in the form of a l imit on fees and , consequen t ly , h a d 
not taci t ly abo l i shed the c r imina l pena l t i e s provided for in tha t Act . 

Last ly, the C o u r t of C a s s a t i o n refused the r eques t to s u b m i t a 
p r e l im ina ry ques t i on to the A d m i n i s t r a t i v e Ju r i sd i c t i on and P r o c e d u r e 
C o u r t . In so far as t h e q u e s t i o n c o n c e r n e d t h e compa t ib i l i t y of sect ion 44 
of the Hosp i t a l s Act with the rules on t h e d i s t r ibu t ion of powers , the C o u r t 
of C a s s a t i o n held: 



WYNEN AND CENTRE HOSPITALIER INTERREGIONAL 223 
EDITH-CAVELL v. BELGIUM JUDGMENT 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. T h e C o d e o f C r i m i n a l P r o c e d u r e (CCP) 

22. At the m a t e r i a l t i m e Art ic le 420 bis of the C C P provided: 

"Appellants wishing to make oral submissions in the Court of Cassation shall set out 
their grounds of appeal in pleadings which must be communicated in advance to 
Principal State Counsel's Office at least eight days before the hearing. 

However, they may not produce any pleadings or documents - other than those 
concerning the discontinuance or resumption of the proceedings or indicating that the 
appeal has become devoid of purpose - once two months have elapsed from the date on 
which the case was entered on the general list...." 

"Furthermore, in so far as the appellant asked the Court to submit a preliminary 
question to the Administrative Jurisdiction and Procedure Court as to whether 
section 44 of the Hospitals Act, consolidated on 7 August 1987, contravenes the 'rules 
on the distribution of powers, seeing that by virtue of section 5(I)(I)(1), policy on the 
provision of health care within and outside health institutions is the responsibility of the 
Communities ' , he did not state the precise nature of the alleged contravention. 

Under the aforementioned section 5(1)(I)(1) of the Special Law of 8 August 1980 on 
institutional reform, policy on the provision of health care is a 'person-related mat ter ' 
falling within the responsibility of the Communities \maliere personnalisable], but only 
subject to certain exceptions, such as legislation laying down organisational principles, 
or funding arrangements , where these are governed by such legislation. 

Since the consolidated Act of 7 August 1987 lays down organisational principles 
governing hospitals and, in particular, their funding, the appellant should have 
explained in the preliminary question he intended to have submitted to the 
Administrative Jurisdiction and Procedure Court precisely why he considered that 
section 44 of the Act was not covered by the exceptions whereby legislation laying down 
organisational principles, and the funding arrangements made in such legislation, are 
not 'person-related mat te rs ' for which responsibility is assigned to the Communities bv 
Article 128 § 1 (former Article 59 bis § 2 bis) of the Constitution, but are mat ters which 
under the Constitution remain the preserve of federal legislation. 

Accordingly, the request for the submission of a preliminary question in relation to 
this limb of the ground of appeal is inadmissible as being insufficiently precise. ..." 

T h e C o u r t of C a s s a t i o n also dec la red the p r e l i m i n a r y ques t i on inad

missible in so far as it conce rned the compat ib i l i ty of sect ion 44 of the 

Act wi th Art ic les 10 a n d 11 of t he C o n s t i t u t i o n , on the g r o u n d t h a t the 

ques t i on was " e x t r a n e o u s bo th to Art ic le 149 of the C o n s t i t u t i o n , the 

only provision al leged to have been infr inged in this l imb of the g r o u n d of 

appea l , and to t he fai lure to reply to the a p p e l l a n t ' s submiss ions , t he only 

compla in t ra ised in the l imb in ques t ion" . 

file:///maliere
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B. T h e J u d i c i a l C o d e 

24. At t he m a t e r i a l t i m e Art ic le 1107 of t he Jud ic i a l C o d e provided: 

"After the report has been read out, submissions shall be heard from the lawyers 
present at the hearing. Their addresses shall relate exclusively to the issues of law 
raised in the grounds of appeal or to objections to the admissibility of the appeal. 

Principal State Counsel's Office shall then make its submissions, after which no 
further documents shall be accepted." 

However , sinceBorgers v. Belgium ( j u d g m e n t of 30 O c t o b e r 1991, Series A 
no. 214-B), the C o u r t of C a s s a t i o n h a d al lowed the pa r t i e s or the i r lawyers 
to a d d r e s s the cour t a second t i m e af ter S t a t e C o u n s e l had m a d e his 
submiss ions . T h e p a r t i e s could also seek an a d j o u r n m e n t in o r d e r to give 
t hemse lves add i t i ona l t i m e to p r e p a r e t he i r submiss ions in reply, which 
could, moreove r , t ake t h e form of a m e m o r a n d u m for t he de l i be r a t i ons 
(note en délibéré). Such r e q u e s t s w e r e sys temat ica l ly al lowed by t h e C o u r t 
of C a s s a t i o n . In t he r a r e cases in which S t a t e Counse l ' s submiss ions h a d 
been p r e p a r e d in wr i t i ng and c o m m u n i c a t e d to t he cour t before the 
hea r i ng , a copy was also sent to t he pa r t i e s before t he h e a r i n g . T h e 
C o m m i t t e e of Min i s t e r s of the Counci l of E u r o p e took note of those 
judicially in i t i a t ed p rocedu ra l a m e n d m e n t s in its I n t e r i m Reso lu t ion 
D H (98) 133 of 22 Apri l 1998. 

23. At t he m a t e r i a l t i m e Art ic le 420 ter of the C C P provided: 

"Proceedings shall be governed by the provisions of Articles 1105 to 1109 of the 
Judicial Code. 

Nevertheless, by way of derogation to the second paragraph of Article 1 106 of the 
Code, the date set for a hearing shall, without any further notification, be entered on 
the list of cases pending before the court at least fifteen days prior to the hearing. 

The list shall be displayed at the registry and in the courtroom and shall contain the 
names of the parties, the lawyers and the representative of Principal State Counsel's 
Office instructed to make submissions in the case." 

In p rac t i ce , however , t he p a r t i e s and the i r lawyers were en t i t l ed to 
a s c e r t a i n t he d a t e of the h e a r i n g by t e l e p h o n i n g the reg is t ry of t he C o u r t 
of C a s s a t i o n or r e q u e s t i n g it by o rd ina ry mai l to inform t h e m of t he da t e 
in wr i t ing . T h a t p rac t i ce was long es tab l i shed and its ex i s t ence was 
r e i t e r a t e d in t he C o u r t of C a s s a t i o n ' s a n n u a l r epor t for 1997/98. 

However , the Law of 14 N o v e m b e r 2000 (see p a r a g r a p h 26 below) 
r epea l ed the second a n d th i rd p a r a g r a p h s of Art ic le 420 ter of t h e C C P , 
b r ing ing the a r r a n g e m e n t s for notifying the pa r t i e s of hea r ings in 
c r imina l cases in to l ine wi th those laid down in t he second p a r a g r a p h of 
Art ic le 1106 of the Jud i c i a l C o d e . 
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25. In a l e t t e r of 22 N o v e m b e r 2001 to t he M i n i s t e r o f ju s t i ce , Pr incipal 
S t a t e Counse l at the C o u r t of C a s s a t i o n m a d e the following observa t ions 
in re la t ion to t he p r e s e n t case: 

"In the instant case the submissions were made oral!)' and the parties did not reply to 
them, either orally or by submitting a memorandum for the deliberations, as they were 
entitled to do, if necessary after an adjournment which they would have been granted in 
accordance with standard practice if they had requested it. By establishing this practice 
in a statutory instrument , the Law of 14 November 2000 confirmed that the practice 
complied with the requirements of European ease-law." 

26. A law of 14 N o v e m b e r 2000, which c a m e in to force on 29 D e c e m b e r 
2000, a m e n d e d Art ic le 1107 of t he Jud ic i a l C o d e as follows: 

"After the report has been read out, Principal State CounsePs Office shall make its 
submissions. Submissions shall then be heard from the parties. Their addresses shall 
relate exclusively to the issues of law raised in the grounds of appeal or to objections to 
the admissibility of the appeal or of particular grounds. 

Where the submissions of Principal State Counsel's Office are in writing, the parties 
may, at the very latest during the hearing and solely in reply to those submissions, 
submit a memorandum in which they may not raise any new grounds of appeal. 

At the hearing each party may seek an adjournment 'in order to reply orally or by 
means of a memorandum to the written or oral submissions of Principal State 
Counsel's Office. The Court shall fix the time-limit for submitt ing the memoran
dum." 

27. O t h e r r e l evan t provis ions of the Jud i c i a l Code read as follows: 

Article 2 

"The rules set out in this Code shall apply to all proceedings, except such as are 
governed by statutory provisions which have not been expressly repealed or by 
principles of law whose application is not compatible with that of the provisions of this 
Code." 

Article 721 

"'l'he file shall include the following: 

6. State Counsel's opinion; 

A list of documents, kept up to date by the registrar and indicating the date on which 
the documents were submitted, shall be appended to the file." 

Article 1042 

"In so far as no derogation is laid down in the provisions of this Book, the rules 
concerning first-instance procedure shall be applicable to appeal proceedings." 
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C. P r e l i m i n a r y q u e s t i o n s to t h e A d m i n i s t r a t i v e J u r i s d i c t i o n a n d 

P r o c e d u r e C o u r t 

28. Sec t ion 26 of the Special Law of 6 J a n u a r y 1989 on the 

A d m i n i s t r a t i v e Ju r i sd i c t i on and P r o c e d u r e C o u r t , as worded at t he 

m a t e r i a l t i m e , provided: 

"(1) The Administrative Jurisdiction and Procedure Court shall give a preliminary 
ruling, in the form of a judgment , on questions concerning 

(1) contravention by one of the statutes, decrees or rules contemplated by Article 134 
of the Constitution of the rules laid down by or pursuant to the Constitution to 
determine the respective powers of the State, the Communities and the Regions; 

(ii) without prejudice to (i) above, any conflict between decrees or rules as 
contemplated by Article 134 of the Constitution promulgated by different legislative 
authorities, provided that the conflict stems from the scope of the decrees or rules in 
question; and 

(iii) contravention of Articles 10. I I and 24of the Constitution by one of the statutes, 
decrees or rules contemplated by Article 134 of the Constitution. 

(2) A court before which a preliminary question has been raised must seek a ruling 
on the mat ter from the Administrative Jurisdiction and Procedure Court . 

However, the court shall be exempted from this obligation where the action is 
inadmissible for procedural reasons based on rules which arc not themselves the 
subject of an application for a preliminary ruling. 

A court whose decisions arc open to challenge in the form of an ordinary appeal, a 
petition to reopen proceedings, an appeal on points of law or an application for judicial 
review in the Conseil d'Etal shall also be exempted from this obligation 

(i) where the Administrative Jurisdiction and Procedure Court has already given a 
ruling on a question or appeal having the same object; 

(ii) where it considers that the reply to the preliminary question is not essential lor it 
to be able to give judgment ; or 

(iii) where it is manifestly apparent that the law, decree or rule contemplated in 
Article 134 of the Constitution docs not contravene any rule or Article of the 
Constitution contemplated in section 26(1)." 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

29. T h e app l i can t s a l leged a n u m b e r of violat ions of Art ic le 6 § 1 of the 

C o n v e n t i o n , t he re levant p a r t of which provides : 

"In tire determination of his civil rights and obligations everyone is entitled to a 
fair ... hearing ... by [a] ... t r ibunal . . . " 

T h e y compla ined tha t (a) the i r s u p p l e m e n t a r y p lead ings had been 

dec la red inadmiss ib le by the C o u r t of C a s s a t i o n ; (b) they had not been 



WYNEN AND CENTRE HOSPITALIER INTERREGIONAL 227 
EDITH-CAVELL v. BELGIUM JUDGMENT 

A. I n a d m i s s i b i l i t y o f the s u p p l e m e n t a r y p l e a d i n g s 

30. T h e app l i can t s compla ined , firstly, t ha t t he i r s u p p l e m e n t a r y 
p lead ings of 19 O c t o b e r 1995 had been dec l a r ed inadmiss ib le by the C o u r t 
of C a s s a t i o n as be ing out of t i m e . T h e y po in ted ou t t h a t t he pa r t i e s to 
c r imina l p roceed ings in the C o u r t of C a s s a t i o n had to comply with 
radical ly different t ime- l imi t s in filing the i r p l ead ings , observa t ions or 
submiss ions . W h e r e a s appe l l an t s i n t e n d i n g to m a k e ora l r e p r e s e n t a t i o n s 
had a m a x i m u m of two m o n t h s to file "p lead ings in s u p p o r t " of the i r 
a p p e a l , t h e r e s p o n d e n t pa r ty did not have to comply with any t ime- l imi t in 
filing its own p lead ings , a fact t h a t h a d di rec t consequences for the 
o p p o r t u n i t y afforded to t he a p p e l l a n t to reply to the r e s p o n d e n t ' s 
obse rva t ions . T h e effect of Art ic le 420 bis, second p a r a g r a p h , of the C C P 
was t h a t appe l l an t s were d e p e n d e n t on the speed wi th which the 
r e s p o n d e n t ac ted if they were to have the o p p o r t u n i t y to file 
s u p p l e m e n t a r y p lead ings ; in p rac t i ce , it p roved impossible to do so. S ta te 
C o u n s e l was not subject to any t ime- l imi t e i the r , a n d was the re fo re able 
mere ly to m a k e ora l submiss ions on the day of t h e h e a r i n g . 

In the in s t an t case t h e Belg ian S t a t e h a d t aken near ly five m o n t h s to 
file p l ead ings a n d the app l i can t s had filed the i r s u p p l e m e n t a r y p lead ings 
one a n d a half m o n t h s a f t e rwards , t h r e e m o n t h s before t he d a t e of the 
hea r ing . In dec l a r ing those p lead ings inadmiss ib le , the Cour t of 
C a s s a t i o n h a d depr ived the app l i can t s of t he i r only o p p o r t u n i t y to reply 
to t he i r o p p o n e n t s ' a r g u m e n t s s ince , in t he absence of any informat ion 
about t h e d a t e of the hea r i ng , they had been u n a b l e to a t t e n d . If a 
provision such as Art ic le 420 bis, second p a r a g r a p h , of t he C C P had really-
been essen t i a l to the p r o p e r a d m i n i s t r a t i o n of j u s t i c e , it should have been 
r ep roduced in the s t a t u t o r y i n s t r u m e n t s govern ing p r o c e d u r e in the 
coun t ry ' s o t h e r cour t s , such as the Conseil d'Etal a n d the Admin i s t r a t i ve 
Ju r i sd i c t i on and P r o c e d u r e C o u r t , bu t t h a t was not the case . 

3 1 . In t he G o v e r n m e n t ' s submiss ion , t he C o u r t of C a s s a t i o n had done 
no m o r e t h a n a d h e r e scrupulous ly to Ar t ic le 420 bis, second p a r a g r a p h , of 
the C C P , which provided t h a t a p p e l l a n t s could not p roduce any fu r the r 
p lead ings once two m o n t h s had e lapsed from the d a t e on which the case 
was e n t e r e d on the g e n e r a l list. In the ins tan t case t he app l i can t s ' 
s u p p l e m e n t a r y p lead ings h a d b e e n filed af ter t ha t point . T h e 
G o v e r n m e n t cons idered t h a t the provision in issue be longed to the 

s u m m o n e d to a t t e n d the h e a r i n g in tha t cour t , as r e q u i r e d by Art ic le 6 § 1; 
(c) S t a t e Counse l ' s submiss ions had not been c o m m u n i c a t e d to t h e m in 
advance and it had been impossible for t h e m to reply to t h e m ; a n d (d) 
t he C o u r t of C a s s a t i o n had refused to refer a p r e l i m i n a r y ques t i on to the 
A d m i n i s t r a t i v e Ju r i sd i c t i on and P r o c e d u r e C o u r t . 
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m e a s u r e s t a k e n in d o m e s t i c law to r e g u l a t e legal r e m e d i e s a n d to lay 
down condi t ions for t he i r use, wi th a view to e n s u r i n g the p r o p e r 
a d m i n i s t r a t i o n of j u s t i ce . In prac t ica l t e r m s , t he provision in issue served 
to l imit t he n u m b e r of p lead ings tha t could be s u b m i t t e d by the var ious 
pa r t i e s , t h e r e b y p r e v e n t i n g t h e m from be ing able to con t i nue reply ing to 
each o t h e r ' s submiss ions r ight up to t he day before t he h e a r i n g , a scenar io 
t h a t would para lyse the C o u r t of Cas sa t i on ' s funct ioning to an 
u n a c c e p t a b l e e x t e n t . In any event , m e a s u r e s of t h a t k ind fell wi th in t he 
m a r g i n of a p p r e c i a t i o n enjoyed by the au tho r i t i e s in such m a t t e r s , as 
they did not impa i r the effectiveness of t he a p p l i c a n t s ' r ight of appea l 
to an ex t en t i ncompa t ib l e wi th t he r e q u i r e m e n t s of Art ic le 6. T h e 
G o v e r n m e n t re l ied in t h a t connec t ion on the C o m m i s s i o n ' s decision in 
Kaufman v. Belgium (no. 10938/84, 9 D e c e m b e r 1986, Decis ions and 
R e p o r t s (DR) 50, p . 98). 

32. T h e pr inciple of equa l i ty of a r m s - one of the e l e m e n t s of t he 
b r o a d e r concept of a fair t r ial - r e q u i r e s each pa r ty to be given a 
r ea sonab l e o p p o r t u n i t y to p r e s e n t his case u n d e r condi t ions tha t do not 
place h im at a s u b s t a n t i a l d i s a d v a n t a g e vis-a-vis his o p p o n e n t (see, a m o n g 
o t h e r a u t h o r i t i e s , / ^ v. France [ G C ] , no. 39594/98 , § 72, E C H R 200T-VL). 

T h e C o u r t r e i t e r a t e s t h a t Art ic le 6 of t he Conven t i on does not p reven t 
t he C o n t r a c t i n g S t a t e s from r e g u l a t i n g access to a p p e l l a t e cour t s (see, 
mutatis mutandis, Levages Prestations Services v. France, j u d g m e n t of 
23 O c t o b e r 1996, Reports oj Judgments and Decisions 1996-V, pp . 1544-45, 
§ 48) , for e x a m p l e by laying down rules on t ime- l imi t s wi th a view to 
e n s u r i n g the p r o p e r a d m i n i s t r a t i o n of just ice (see Bricmont v. Belgium, 
no. 10857/84, C o m m i s s i o n decision of 15 J u l y 1986, D R 48, p . 106, and 
Welter v. Sweden, no. 11122/84, C o m m i s s i o n decision of 2 D e c e m b e r 1985, 
D R 45 , p . 246) . 

T h e C o u r t no tes in t h e in s t an t case t h a t Ar t ic le 420 bis of the C C P 
r e q u i r e s those a p p e a l i n g to t he C o u r t of C a s s a t i o n to file any p lead ings 
wi th in two m o n t h s of the d a t e on which the case is p laced on the gene ra l 
list, a l t h o u g h the r e s p o n d e n t p a r t y is not subject to a s imi lar t ime- l imi t 
and in this ins tance took near ly five m o n t h s to file its own p lead ings . 

F u r t h e r m o r e , t h a t h a d the effect of depr iv ing the app l i can t s of t he 
o p p o r t u n i t y to reply in w r i t i n g to t h e r e s p o n d e n t pa r ty ' s p l ead ings , since 
the i r s u p p l e m e n t a r y p lead ings w e r e dec la red inadmiss ib le as be ing out of 
t i m e . However , such an o p p o r t u n i t y m a y be essen t i a l , s ince the r igh t to 
adver sa r i a l p roceed ings m e a n s t h a t each p a r t y m u s t be given the 
o p p o r t u n i t y to have knowledge of and c o m m e n t on t he obse rva t ions filed 
or evidence a d d u c e d by t h e o t h e r pa r ty (see Ruiz-Maleos v. Spain, j u d g m e n t 
of 23 J u n e 1993, Ser ies A no. 262, p . 25, § 63) . 

T h e C o u r t is sens i t ive to t he need e m p h a s i s e d by t h e G o v e r n m e n t t o 
e n s u r e t h a t p roceed ings a r e not p ro longed unnecessa r i ly by al lowing a 
succession of w r i t t e n repl ies to any p lead ings filed, bu t the pr inciple of 
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equa l i ty of a r m s does not p reven t the a c h i e v e m e n t of such an objective, 
provided t h a t one p a r t y is not p laced at a c lear d i s a d v a n t a g e . T h a t 
condi t ion was not sat isf ied in the i n s t an t case . T h e r e has t he re fo re been 
a violat ion of Art ic le 6 § 1 of t he Conven t i on on t h a t account . 

B. N o t i f i c a t i o n o f the h e a r i n g in t h e C o u r t o f C a s s a t i o n 

33 . T h e app l i can t s fu r the r s u b m i t t e d t h a t t he sys tem for s u m m o n i n g 
the pa r t i e s to a t t e n d hea r ings in the C o u r t of C a s s a t i o n in c r i m i n a l cases -
namely , t he en t ry of t he h e a r i n g d a t e on the list of p e n d i n g cases displayed 
a t t he reg is t ry and in the c o u r t r o o m of t he C o u r t of C a s s a t i o n - did not 
comply wi th the r e q u i r e m e n t s of Art ic le 6 § 1. In the i r submiss ion , the 
not i f icat ion a r r a n g e m e n t s laid down in Art ic le 420 ter of the C C P 
d e p a r t e d from the p r o c e d u r e followed by all o t h e r d o m e s t i c cour t s and by 
the C o u r t of C a s s a t i o n in civil cases . T h e sys tem was especial ly unfa i r as 
c r imina l p roceed ings were the only kind in which m e m b e r s of t he C o u r t of 
C a s s a t i o n Bar did not have a monopoly on a d d r e s s i n g the cour t . Moreover , 
t he app l i can t s and the i r lawyers had not been a w a r e of an informal 
p rac t i ce w h e r e b y they could have a s c e r t a i n e d the d a t e and t i m e of a 
h e a r i n g by t e l e p h o n i n g the reg i s t ry of t he C o u r t of C a s s a t i o n or a sk ing it 
to send t h e m t h e in fo rma t ion in wr i t ing . In any event , t h a t p rac t i ce itself 
a m o u n t e d to an admiss ion by the C o u r t of C a s s a t i o n t h a t Ar t ic le 420 ter of 
t he C C P was unfair and o u t m o d e d . 

34. In t he G o v e r n m e n t ' s submiss ion , t he app l i can t s had been notified 
of the h e a r i n g of 24 J a n u a r y 1996 and invited to a t t e n d , in acco rdance with 
Art ic le 420 ter of the C C P a n d the re levan t d o m e s t i c p rac t i ce , since on 
8 J a n u a r y 1996 the d a t e of t he h e a r i n g in t he i r case had b e e n e n t e r e d on 
the list d isp layed at t he r eg i s t ry a n d in t he c o u r t r o o m of t he C o u r t of 
Cas sa t i on . T h e app l i can t s had been r e p r e s e n t e d by expe r i enced lawyers 
w h o could not r easonab ly have c l a imed to be u n a w a r e of t he c lear and 
s imple rules on s u m m o n i n g the pa r t i e s to a t t e n d h e a r i n g s in such cases, 
or of the informal p rac t i ce w h e r e b y they could have t e l e p h o n e d the 
reg is t ry of the C o u r t of C a s s a t i o n to ob t a in the r e l evan t i n fo rma t ion or 
had it sen t to t h e m by post . In assess ing w h e t h e r t h e r e h a d been a 
violat ion of the C o n v e n t i o n , t he C o u r t should mere ly e x a m i n e the 
specific case before it and not t he appl icable law in abstraclo. In suppor t of 
t h a t a r g u m e n t , t he G o v e r n m e n t re l ied on the C o u r t ' s ca sedaw, in 
p a r t i c u l a r M e l i n v. France ( j udgmen t of 2 2 J u n e 1993, Ser ies A no. 261-A). 

35. T h e C o u r t r e i t e r a t e s t h a t its task is not to review the re levant 
legis la t ion in t he abs t r ac t ; it has to confine itself, as far as possible, to 
e x a m i n i n g the p rob l ems ra ised by the specific case before it (see, a m o n g 
o t h e r a u t h o r i t i e s , Melin, c i ted above, p . 11, § 22, and The Holy Monasteries 
v. Greece, j u d g m e n t of 9 D e c e m b e r 1994, Ser ies A no. 301-A, p . 30, § 55) . 
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C. Sta te C o u n s e l ' s s u b m i s s i o n s 

36. T h e app l i can t s also c o m p l a i n e d t h a t the submiss ions of t h e 
advoca t e -gene ra l had not been c o m m u n i c a t e d to t h e m in advance a n d 
t h a t it had been imposs ib le for t h e m to reply to t h e m . First ly, t h e y 
a r g u e d t h a t t h e r e was no evidence t h a t t h e r e had not b e e n a w r i t t e n copy 
of the submiss ions . In any event , before the h e a r i n g t he pa r t i e s had not 
known wha t posi t ion S t a t e C o u n s e l would adop t . In the i r opinion, t ha t 
should be t he m i n i m u m in fo rma t ion which the pa r t i e s should have a t 
t he i r d isposal in o r d e r to p r e p a r e the i r reply, in acco rdance withReinhardt 
and Slimane-Kdid v. France ( j u d g m e n t of 31 M a r c h 1998, Reports 1998-11, 
pp. 665 a n d 666, §§ 103 and 106). F u r t h e r m o r e , the app l i can t s had also 
been u n a b l e to reply to t h e advoca te -gene ra l ' s submiss ions because they 

In the in s t an t case the d a t e of t h e h e a r i n g in the C o u r t of C a s s a t i o n was 
displayed a t the regis t ry and in the c o u r t r o o m of t he C o u r t of C a s s a t i o n on 
8 J a n u a r y 1996, s ix teen days before t h e hea r ing . T h e app l i can t s were 
r e p r e s e n t e d by four lawyers, all of t h e m m e m b e r s of t he Brussels Bar - a 
f u n d a m e n t a l difference be tween the in s t an t case and Frette v. France 
(no. 36515/97, § 49, E C H R 2002-1). T h e C o u r t no tes tha t the notification 
system compla ined of by the app l i can t s was abol ished by the Law of 
14 N o v e m b e r 2000 (see p a r a g r a p h 23 above) , on t he g round tha t it was an 
a n a c h r o n i s m in t he age of the fax and e lect ronic mai l (see t he d ra f t ing 
his tory of the bill which b e c a m e the Law of 14 N o v e m b e r 2000, 
P a r l i a m e n t a r y D o c u m e n t s , H o u s e of R e p r e s e n t a t i v e s , no. 50-545/1 , p . 5) . 
However , even if they w e r e unusua l or o u t m o d e d , the appl icable ru les were 
a p p a r e n t from the C C P and w e r e the re fo re accessible and sufficiently 
cohe ren t and clear , so t h a t lawyers, be ing professionally conce rned with 
judic ia l p rocedu re , canno t l eg i t imate ly c la im to have been u n a w a r e of 
t h e m (see, mutatis mutandis, Melin, c i ted above, pp . 11-12, § 24). 

F u r t h e r m o r e , and above all, t h e r e was a prac t ice w h e r e b y the pa r t i e s 
a n d t he i r counsel could r eques t the reg i s t ry of t he C o u r t of C a s s a t i o n to 
inform t h e m in wr i t i ng of the d a t e of t he h e a r i n g , or to ob ta in t he re levan t 
in fo rma t ion by t e l e p h o n e (see p a r a g r a p h 23 above) . T h e C o u r t cons iders 
t h a t it is not u n r e a s o n a b l e to r e q u i r e a p p e l l a n t s wish ing to be pe rsona l ly 
in fo rmed of the d a t e on which t he i r case has b e e n set down for h e a r i n g in 
t h e C o u r t of C a s s a t i o n to avail t hemse lves of these add i t iona l not i f icat ion 
a r r a n g e m e n t s (see B. v. Belgium, no. 9938/82, C o m m i s s i o n decis ion of 
15 J u l y 1986, D R 48, p. 21) . 

T h a t be ing so, the app l i can t s canno t a r g u e t h a t the a u t h o r i t i e s m a d e it 
imposs ib le for t h e m to a t t e n d t h e h e a r i n g in the C o u r t of Cas sa t i on . In 
conclus ion , t h e r e has been no viola t ion of Art ic le 6 § 1 of t he C o n v e n t i o n 
on tha t account . 
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had not a t t e n d e d the hea r i ng , not hav ing b e e n given a d e q u a t e notice of 

the d a t e on which it was to t ake place (see p a r a g r a p h 33 above) . As 

r e g a r d s the p r o c e d u r e before t he C o u r t of C a s s a t i o n , a n u m b e r of 

judicially in i t i a ted a m e n d m e n t s had a d m i t t e d l y been m a d e in t he light of 

Borders (cited above) , but t he C o m m i t t e e of Min i s t e r s of the Counci l of 

E u r o p e h a d not t a k e n official no te of t h e m unt i l 22 Apri l 1998, m o r e t h a n 

two yea r s af ter the h e a r i n g in issue (sec p a r a g r a p h 24 above) . 

37. T h e G o v e r n m e n t s t a t e d t h a t t h e r e had been no w r i t t e n record of 

S t a t e Counse l ' s submiss ions in the i n s t an t case (see p a r a g r a p h 25 above) . 

W h e r e c r imina l p roceed ings , in pa r t i cu l a r , we re conce rned , such 

submiss ions only ra re ly exis ted in w r i t t e n form, bu t w h e n they did, they 

were sen t to t he lawyers in advance . 

However , even suppos ing tha t w r i t t e n submiss ions had exis ted in the 

in s t an t case, t he re would have been no obl iga t ion to send a copy of t h e m 

to the pa r t i e s because , as t he case-law stood at the t i m e , t he r e q u i r e m e n t s 

of Art ic le 6 § 1 of the Conven t i on would have b e e n compl ied wi th if the 

p a r t i e s h a d had the o p p o r t u n i t y to rejaly orally u n d e r sa t is factory 

condi t ions to the submiss ions m a d e by S t a t e C o u n s e l a t t he h e a r i n g . In 

any even t , s ince t he j u d g m e n t of 30 O c t o b e r 1991 in Borgers, the C o u r t of 

C a s s a t i o n h a d afforded t h a t o p p o r t u n i t y in all c r imina l p roceed ings . 

W h e r e , hav ing r ega rd to the complex i ty of the m a t t e r s in issue, the 

pa r t i e s cons ide red t h a t t hey w e r e not in a posi t ion to reply on the spot to 

S t a t e Counse l ' s submiss ions , they could also seek an a d j o u r n m e n t or the 

o p p o r t u n i t y to submi t a m e m o r a n d u m for the de l ibe ra t ions (note en 

délibéré) wi th in a specified per iod , a n d such r e q u e s t s were sys temat ica l ly 

al lowed by the C o u r t of C a s s a t i o n . T h o s e judic ia l ly in i t i a t ed p rocedura l 

a m e n d m e n t s , of which the C o m m i t t e e of Min i s t e r s of t he Counci l of 

E u r o p e had t a k e n note in I n t e r i m Reso lu t ion D H (98) 133 of 22 April 

1998, provided the app l i can t s wi th sa feguards t h a t were at least as 

sa t is factory as those d e e m e d sufficient by the C o u r t in Reinhardt and 

Slirnane-Kaïd, c i ted above. 

T h e app l i can t s , who had been r e p r e s e n t e d by four lawyers, some of w h o m 

were highly special ised in dea l ing wi th c r imina l cases in the C o u r t of 

Cas sa t i on , could not have b e e n u n a w a r e of the exis tence of those 

a r r a n g e m e n t s , of which they could have availed themse lves if they had 

r e sponded to t h e not if icat ion of the hea r i ng , which had been add res sed to 

t h e m in accordance wi th the s t a t u to ry p rocedu re . Admi t t ed ly , a law enac ted 

on 14 N o v e m b e r 2000 had subsequen t ly in t roduced addi t iona l sa feguards 

for the pa r t i e s to p roceedings in the C o u r t of Cas sa t i on , bu t its e n a c t m e n t 

could not be t a k e n to m e a n t h a t t h e r e had b e e n any violat ion of Art ic le 6 § 1 

in the i n s t an t case , see ing tha t those sa feguards in some respec ts exceeded 

the level of p ro tec t ion r equ i r ed by t h a t provision. 

38. T h e C o u r t no tes t h a t S t a t e C o u n s e l ' s submiss ions were first m a d e 

orally a t t he [public h e a r i n g in t he C o u r t of C a s s a t i o n (see paragrajDh 25 
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above) . T h e pa r t i e s to t he p roceed ings , the j u d g e s a n d the publ ic all 
l ea rned of the i r c o n t e n t and the r e c o m m e n d a t i o n m a d e in t h e m on t h a t 
occasion. C o n s e q u e n t l y , no b r e a c h of the pr inc ip le of equa l i ty of a r m s has 
been m a d e out , s ince t he app l i can t s canno t der ive from the r ight to 
equa l i ty of a r m s a r igh t to have disclosed to t h e m , before t he h e a r i n g , 
submiss ions which have not b e e n disclosed to t he o t h e r p a r t y to t h e 
p roceed ings or to the r e p o r t i n g j u d g e or to t he j u d g e s of the tr ial bench 
(see, mutatis mutandis,Niderbst-Huber v. Switzerland, j u d g m e n t of 18 F e b r u a r y 
mi, Reports 1997-1, pp. 107-08, § 23, and Kress, c i ted above, § 73). 

As to the o p p o r t u n i t y for t he pa r t i e s to reply to S t a t e Counse l ' s 
submiss ions , in acco rdance wi th the pr inciple of adve r sa r i a l p roceed ings , 
had the app l i can t s a t t e n d e d the h e a r i n g they could have e i t he r m a d e t he i r 
obse rva t ions on tha t occasion, as counsel for t h e civil p a r t y did (see 
p a r a g r a p h 20 above) , or sought an a d j o u r n m e n t or leave to file a 
m e m o r a n d u m for the de l ibe ra t ions wi th in a specified per iod (see 
p a r a g r a p h s 24-25 above) . As has a l r eady b e e n no ted , the fact t h a t t he 
app l i can t s a n d the i r lawyers w e r e u n a b l e to a t t e n d the h e a r i n g in the 
in s t an t case canno t be a t t r i b u t e d to the conduc t of t he a u t h o r i t i e s (see 
p a r a g r a p h 35 above) . 

C o n s e q u e n t l y , no viola t ion of Art ic le 6 § 1 of the C o n v e n t i o n has b e e n 
es tab l i shed on t h a t accoun t . 

D. R e f u s a l t o r e f e r a p r e l i m i n a r y q u e s t i o n to t h e A d m i n i s t r a t i v e 
J u r i s d i c t i o n a n d P r o c e d u r e C o u r t 

39. T h e app l i can t s compla ined , lastly, t h a t t h e C o u r t of C a s s a t i o n had 
refused t he i r r e q u e s t to refer a p r e l i m i n a r y ques t i on to t he A d m i n i s t r a t i v e 
Ju r i sd i c t i on and P r o c e d u r e C o u r t (see p a r a g r a p h 21 above) . In the i r 
submiss ion , by v i r tue of t he Special Law of 6 J a n u a r y 1989 on the 
Admin i s t r a t i ve Ju r i sd i c t i on a n d P r o c e d u r e C o u r t (see p a r a g r a p h 28 
above) t he C o u r t of C a s s a t i o n had been u n d e r a n obl iga t ion to allow the 
r e q u e s t . 

40. T h e G o v e r n m e n t a r g u e d tha t sect ion 26(2) of t he Special Law, 
conce rn ing the obl iga t ion on the cour t s to refer p r e l i m i n a r y ques t i ons to 
the A d m i n i s t r a t i v e Ju r i sd i c t i on and P r o c e d u r e C o u r t , had led to the 
d e v e l o p m e n t of se t t l ed case- law to the effect t h a t a refusal to refer a 
p re l imina r ) ' ques t ion could be justified by the C o u r t of C a s s a t i o n ' s 
p a r t i c u l a r ru les of p r o c e d u r e conce rn ing the admiss ib i l i ty of appea l s and 
of p a r t i c u l a r g r o u n d s . In the i n s t a n t case t he C o u r t of Cas sa t i on ' s refusal 
to refer t he a p p l i c a n t s ' p r e l i m i n a r y ques t i on to t he A d m i n i s t r a t i v e 
Ju r i sd i c t i on and P r o c e d u r e C o u r t was perfec t ly cons i s t en t wi th t h a t case-
law and , consequen t ly , devoid of any a r b i t r a r i n e s s t h a t migh t have 
r e s u l t e d in a n i n f r i ngemen t of t he r ight to a fair h e a r i n g . 
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II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

44. Art ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

4 1 . T h e C o u r t r e i t e r a t e s , Firstly, t h a t t he C o n v e n t i o n does not 
g u a r a n t e e , as such, any r ight to have a case r e f e r r ed by a d o m e s t i c cour t 
to a n o t h e r na t iona l or i n t e r n a t i o n a l a u t h o r i t y for a p r e l i m i n a r y rul ing. It 
fu r the r refers to its case- law to t he effect t h a t t he " r igh t to a cour t" , of 
which the r ight of access is one aspec t , is not abso lu t e ; it is subject to 
l imi ta t ions p e r m i t t e d by impl ica t ion , in p a r t i c u l a r w h e r e t h e condi t ions 
of admiss ib i l i ty of a n appea l a r e conce rned , since by its very n a t u r e it 
calls for r egu l a t i on by the S t a t e , which enjoys a ce r t a in m a r g i n of 
app rec i a t ion in th is r e g a r d . T h e r ight to have a p r e l i m i n a r y ques t ion 
re fe r red to a cour t c a n n o t be abso lu te e i the r , even w h e r e a p a r t i c u l a r 
field of law m a y be i n t e r p r e t e d only by a cour t d e s i g n a t e d by s t a t u t e a n d 
w h e r e t he legis la t ion conce rned r e q u i r e s o t h e r cour t s to refer to tha t 
cour t , w i thou t r e se rva t ion , all ques t ions r e l a t i n g to tha t field. It is in 
accordance wi th the funct ioning of such a m e c h a n i s m for t he court to 
verify w h e t h e r it is e m p o w e r e d or r e q u i r e d to refer a p r e l im ina ry 
ques t ion , first satisfying itself t ha t t he ques t i on m u s t be a n s w e r e d before 
it can d e t e r m i n e the case before it . However , it is not completely-
impossible t h a t , in c e r t a i n c i r c u m s t a n c e s , refusal by a d o m e s t i c court 
t ry ing a case at final i n s t ance migh t infr inge t he pr inc ip le of a fair t r ia l , 
as set forth in Art ic le 6 § 1 of t h e Conven t ion , in p a r t i c u l a r w h e r e such a 
refusal a p p e a r s a r b i t r a r y (see Coeme and Others v. Belgium, nos . 32492/96, 
32547/96, 32548/96, 33209/96 and 33210/96, § 114, E C H R 2000-VII) . 

42. T h e C o u r t cons iders t h a t t h a t was not so in the p r e s e n t case . T h e 
C o u r t of C a s s a t i o n took due accoun t of t he app l i c an t s ' c o m p l a i n t s r e la t ing 
to t he unlawfulness or uncons t i t u t i ona l i t y of sect ion 44 of t he Hosp i t a l s 
Act, a n d of t he i r r e q u e s t for a p r e l im ina ry ques t ion on the m a t t e r to be 
s u b m i t t e d to t he A d m i n i s t r a t i v e J u r i s d i c t i o n and P r o c e d u r e C o u r t . It t hen 
ruled on the r eques t in a decis ion g r o u n d e d on sufficient r ea sons which 
does not a p p e a r to have b e e n a rb i t r a ry . T h e C o u r t f u r the r observes t h a t 
it is p r imar i ly for t he na t i ona l a u t h o r i t i e s , no tab ly t he cour t s , to resolve 
p rob l ems of i n t e r p r e t a t i o n of d o m e s t i c legis la t ion (ibid., § 115). 

43 . In conclusion, t he refusal to refer t he p r e l i m i n a r y ques t i on to the 
A d m i n i s t r a t i v e Ju r i sd i c t i on a n d P r o c e d u r e C o u r t did not b r e a c h Art ic le 6 
§ 1 of t he Conven t i on . 
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A. D a m a g e 

45. T h e app l i can t s c l a imed 475,753,877 Belgian francs (BEF) , 
equ iva len t to 11,793,630.55 euros ( E U R ) , in respect of p e c u n i a r y 
d a m a g e , c o r r e s p o n d i n g to t h e to ta l a m o u n t of the subsidies w i thhe ld 
from the I M E C as a pena l ty for the u n a u t h o r i s e d ins ta l l a t ion of the 
e q u i p m e n t in ques t ion . T h e app l i can t s asked the C o u r t to t a k e in to 
account the loss of the i r o p p o r t u n i t y to have the i r a r g u m e n t s u p h e l d by 
the C o u r t of Cas sa t i on , on account of t he unfa i rness of the p roceed ings . 

In respec t of non -pecun ia ry d a m a g e , t he app l i can t s c la imed 
BEF 10,000,000 ( E U R 247,893.52) each . T h e first app l i can t re fe r red to 
t h e d a m a g e s u s t a i n e d as a resu l t of t he cr i t ic ism levelled at h im by the 
m e d i a and the poli t ical wor ld , t he a u t h o r i t i e s ' h o u n d i n g of h i m and t h e 
effect of his convict ion on his image . T h e second appl icant ci ted s imi lar 
factors , a n d also t he a t t a c k on the r e p u t a t i o n of a hospi ta l t ha t had b e e n 
dep ic ted as be ing dr iven by profit . 

In t he a l t e rna t i ve , t he app l i can t s cons idered t h a t " c o m p e n s a t i o n for 
loss of o p p o r t u n i t y should be assessed at half those a m o u n t s " . 

46. T h e G o v e r n m e n t cons ide red t h a t the f igures s u b m i t t e d by the 
app l i can t s in suppor t of the i r c la im for pecun ia ry d a m a g e were " u t t e r l y 
i n c o m p r e h e n s i b l e " . Relying on the C o u r t ' s case-law, they e m p h a s i s e d 
t h a t t h e r e was no causa l link b e t w e e n the viola t ions c o m p l a i n e d of a n d 
the al leged d a m a g e . N o n e of the pena l t i e s r e fe r red to by t he app l i can t s 
had been imposed , or even m e n t i o n e d , by t he C o u r t of Appea l in its 
j u d g m e n t of 12 J a n u a r y 1995 aga ins t which they had a p p e a l e d to t he 
C o u r t of Cas sa t i on ; t he fines a n d costs which the app l i can t s had been 
o r d e r e d to pay by the C o u r t of Appea l had a m o u n t e d to B I T 10,654 
( E U R 264.11) , t o g e t h e r wi th a t o k e n s u m of one franc for non -pecun ia ry 
d a m a g e . F u r t h e r m o r e , on 30 D e c e m b e r 1991 the app l i can t s h a d sued the 
S t a t e and the Na t iona l I n s t i t u t e for Sickness and Disabi l i ty I n s u r a n c e for 
the pecun ia ry d a m a g e r e su l t i ng from the p roh ib i t ion on us ing the medica l 
e q u i p m e n t in issue. O n t h a t occasion they had c la imed the s a m e s u m s as 
they were now c l a iming before the C o u r t in respec t of p r o c e d u r a l flaws in 
the C o u r t of C a s s a t i o n , a fact t h a t offered a m p l e proof t h a t t h e r e was no 
causa l link be tween those flaws a n d the a l leged d a m a g e . 

47. In acco rdance wi th its case- law (see Vermeulen v. Belgium, j u d g m e n t 
of 20 F e b r u a r y 1996, Reports 1996-1, p . 235, § 37) , the C o u r t cons iders t h a t 
it is impossible to specu la t e as to wha t t he o u t c o m e of the p roceed ings 
would have been if they had satisfied the r e q u i r e m e n t s of Ar t ic le 6 § 1. 
C o n s e q u e n t l y , no causa l link has been es tab l i shed be tween t h e viola t ions 
compla ined of and the a l leged pecun ia ry d a m a g e . 

As to non-pecun ia ry d a m a g e , t he C o u r t cons iders t h a t it is sufficiently 
c o m p e n s a t e d by the f inding of a violat ion of Art ic le 6 § 1 (ibid.; see also 
Kress, c i ted above, § 96) . 
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B. C o s t s a n d e x p e n s e s 

48. T h e app l i can t s c l a imed BEF 950,000 ( E U R 23,549.88) for t he costs 
and expenses incu r red in the p roceed ings before the C o u r t : B E F 35,000 
( E U R 867.63) for costs and BEF 915,000 ( E U R 22,682.26) for fees. 

49. In the G o v e r n m e n t ' s submiss ion , such s u m s were well in excess of 
those usual ly a w a r d e d by the C o u r t in r e spec t of the costs i n c u r r e d before 
it. T h e y asked the C o u r t to reduce those s u m s by apply ing its usual 
c r i t e r i a in cases of this kind. 

50. According to the C o u r t ' s case-law, an award can be m a d e in respect 
of costs and expenses only in so far as they have been actually and necessari ly 
incurred by the appl icant and a re reasonable as to q u a n t u m (see, for 
example , Kress, cited above, § 102). O n an equi tab le basis , t he C o u r t 
assesses a t E U R 5,000 the cost of the app l i can t s ' r ep r e s en t a t i o n before it. 

C. D e f a u l t i n t e r e s t 

5 1 . T h e C o u r t cons iders it a p p r o p r i a t e t h a t t he defaul t i n t e re s t should 
be based on the m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l Bank , to 
which should be added t h r e e p e r c e n t a g e po in t s . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by four votes to t h r e e tha t t h e r e has been a violat ion of Art icle 6 
§ 1 of the Conven t i on in tha t t he s u p p l e m e n t a r y p lead ings filed by the 
app l i can t s w e r e dec la red inadmiss ib le ; 

2. Holds u n a n i m o u s l y t h a t t h e r e has been no viola t ion of Art ic le 6 § 1 of 
the C o n v e n t i o n as r e g a r d s the m a n n e r in which the app l i can t s were 
notified of t h e h e a r i n g in the C o u r t of C a s s a t i o n ; 

3. Holds u n a n i m o u s l y t h a t t h e r e h a s been no viola t ion of Art ic le 6 § 1 of 
the C o n v e n t i o n as r e g a r d s the o p p o r t u n i t y for the app l i can t s to reply 
to S t a t e C o u n s e l ' s submiss ions at t he h e a r i n g in the C o u r t of 
C a s s a t i o n ; 

4. Holds u n a n i m o u s l y t h a t t h e r e has been no viola t ion of Ar t ic le 6 § 1 of 
the C o n v e n t i o n in t h a t the a p p l i c a n t s ' r eques t to have a p r e l im ina ry 
q u e s t i o n s u b m i t t e d was dec la red inadmiss ib le ; 

5. Holds u n a n i m o u s l y t h a t the finding of a violat ion cons t i t u t e s in itself 
sufficient j u s t sat isfact ion for t he non-pecun ia ry d a m a g e sus t a ined by 
the app l i can t s ; 

6. Holds u n a n i m o u s l y 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay t h e app l i can t s , wi th in t h r ee 
m o n t h s from the d a t e on which the j u d g m e n t becomes final accord ing 
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to Art ic le 44 § 2 of the Conven t ion , E U R 5,000 (five t h o u s a n d euros) in 
respec t of cos ts a n d expenses , p lus any t ax t h a t m a y be c h a r g e a b l e ; 
(b) t h a t from the expiry of t he a b o v e - m e n t i o n e d t h r e e m o n t h s unt i l 
s e t t l e m e n t s imple i n t e r e s t shall be payable on t h e above a m o u n t at a 
r a t e equa l to t he m a r g i n a l l end ing r a t e of the E u r o p e a n C e n t r a l Bank 
d u r i n g the defaul t per iod plus t h r e e p e r c e n t a g e po in ts ; 

7. Dismisses u n a n i m o u s l y the r e m a i n d e r of t he app l i c an t s ' c laim for j u s t 
sa t isfact ion. 

D o n e in F rench , and notified in wr i t i ng on 5 N o v e m b e r 2002, p u r s u a n t 
to Rule 77 §§ 2 a n d 3 of the Rules of C o u r t . 

In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n and Ru le 74 § 2 of 
the Rules of C o u r t , the following s e p a r a t e opin ions a r e a n n e x e d to this 
j u d g m e n t : 

(a) pa r t ly d i s sen t ing , pa r t ly c o n c u r r i n g opin ion of M r L e m m e n s ; 
(b) pa r t l y d i s s en t i ng opinion of M r s T h o m a s s e n j o ined by 

M r J u n g w i e r t . 

S. Doi . i .É J . -P . C O S T A 

Reg i s t r a r P re s iden t 

J.-P.c. 
S.D. 
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P A R T L Y D I S S E N T I N G , P A R T L Y C O N C U R R I N G O P I N I O N 
O F J U D G E L E M M E N S 

(Translation) 

1. To my r e g r e t , I a m u n a b l e to ag r ee wi th the C o u r t ' s conclusion 
r e g a r d i n g the inadmiss ib i l i ty of t he a p p l i c a n t s ' s u p p l e m e n t a r y p lead ings . 

It s eems helpful to give a b r i e f r ecap i tu l a t i on of the re levan t p rocedura l 
ru les and the m a n n e r in which they were appl ied. 

U n d e r Art ic le 373 of t he C o d e of C r i m i n a l P r o c e d u r e , t he app l i can t s 
had fifteen days to inform the reg is t ry of the C o u r t of Appea l t h a t they 
wished to a p p e a l on poin ts of law aga ins t t he j u d g m e n t of 12 J a n u a r y 
1995. T h a t mere ly en ta i l ed s u b m i t t i n g a dec l a r a t i on which did not have 
to inc lude any r ea sons . T h e file was t h e n forwarded to the C o u r t of 
C a s s a t i o n , w h e r e t h e case was e n t e r e d on the g e n e r a l list on 14 F e b r u a r y 
1995. F r o m t h a t d a t e the app l i can t s h a d two m o n t h s to set out the i r 
g r o u n d s of a p p e a l , if t hey so wished , in w r i t t e n p lead ings (Art icle 420 bis, 
second p a r a g r a p h , of t he C o d e of C r i m i n a l P r o c e d u r e ) . T h e first 
app l i can t , M r W y n e n , avai led h imsel f of t ha t o p p o r t u n i t y , filing 
p lead ings in suppor t of his appea l on 13 Apri l 1995 a n d s e t t i n g ou t seven 
g r o u n d s . T h e r e s p o n d e n t , the Belg ian S t a t e , had unt i l the d a t e of t he 
h e a r i n g in t he C o u r t of C a s s a t i o n to file p lead ings in reply. It did so on 
12 S e p t e m b e r 1995, af ter a p p r o x i m a t e l y five m o n t h s h a d e lapsed , at a 
t i m e when the case had not yet b e e n set down for h e a r i n g . Those 
p lead ings mere ly a d d r e s s e d each of t he first app l i can t ' s g r o u n d s of 
appea l in t u r n and did not raise any object ion to the appea l ' s admiss ibi l i ty . 

In pr inc ip le , t he case was t h e n ready for hea r ing . However , on 
23 O c t o b e r 1995 the appl ican t filed s u p p l e m e n t a r y p lead ings , a 
possibil i ty not provided for by law, in which he r e s p o n d e d to the 
a r g u m e n t s s u b m i t t e d in reply by the Belgian S t a t e and also set out four 
new g rounds of appea l . T h e Belg ian S t a t e did not s u b m i t a re jo inder . 

In its j u d g m e n t of 24 J a n u a r y 1996 the C o u r t of C a s s a t i o n explicit ly 
s t a t e d t h a t it had not t a k e n in to cons ide ra t ion t he s u p p l e m e n t a r y 
p lead ings which M r W y n e n had filed ou t s ide t he per iod specified in 
Art ic le 420 bis, second p a r a g r a p h , of the C o d e of C r i m i n a l P r o c e d u r e . 

It is t r u e t h a t t he app l i can t s had sl ightly m o r e t h a n two m o n t h s in 
which to file p lead ings , w h e r e a s the r e s p o n d e n t was not subject to any 
t ime- l imi t , so t h a t in t he i n s t an t case it had m o r e t i m e avai lab le . It 
should be no ted t h a t in ce r t a in cases it m a y have less t i m e , n a m e l y when 
t h e case is set down for h e a r i n g less t h a n four or five m o n t h s af ter be ing 
e n t e r e d on the C o u r t of C a s s a t i o n ' s g e n e r a l list. 

T h e major i ty of t he C o u r t cons ide r t h a t t he fact t h a t t he two pa r t i e s did 
not have an equa l , or at t he very least s imi lar , a m o u n t of t i m e runs 
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c o u n t e r to the pr inciple of equa l i ty of a r m s . T h a t s e e m s to m e to be an 
excessively rigid a p p r o a c h to the pr inc ip le . 

A f u n d a m e n t a l aspec t of the p r e s e n t case is tha t t he app l i c an t s ' 
g r ievance would not have been resolved even if the pa r t i e s h a d had the 
s a m e a m o u n t of t i m e . T h e i r real p r o b l e m was t h a t , in p rac t i ce , t he 
p r o c e d u r e before t he C o u r t of C a s s a t i o n does not provide for t he 
possibil i ty of s u b m i t t i n g p lead ings in reply. A l t h o u g h the law does not 
p reven t an appe l l an t from filing s u p p l e m e n t a r y p lead ings , in p rac t i ce 
t h a t possibil i ty exis ts only if bo th t he appe l l an t ' s p lead ings in suppor t of 
his appea l a n d the r e s p o n d e n t ' s p l ead ings in reply a r c filed well before the 
expiry of t he two m o n t h s wi th in which the a p p e l l a n t m u s t file his init ial 
p lead ings . If t h a t is the case , the appe l l an t can indeed m a k e use of the 
r e m a i n i n g t i m e to file s u p p l e m e n t a r y p lead ings (or, r a t h e r , a r e jo inder ) . 
In t he in s t an t case , as the r e s p o n d e n t had not filed its p l ead ings by 14 April 
1995, the last day of t he s t a t u t o r y t w o - m o n t h per iod , it was imposs ib le for 
the app l i can t s to reply lo t h e m in a lawful m a n n e r . It is i nconsequen t i a l 
w h e t h e r or not the r e s p o n d e n t filed its p lead ings wi th in a per iod 
equiva len t to tha t avai lable to the app l i can t s . 

In my opinion, t he fact t h a t t he app l i can t s were u n a b l e to reply to the 
r e s p o n d e n t ' s p l ead ings did not infringe the i r r ight to a fair h e a r i n g . 

Even t h o u g h , as the C o u r t poin ts out in p a r a g r a p h 32 of t he j u d g m e n t , 
the r ight to adversa r i a l p roceed ings m e a n s tha t each pa r ty m u s t be given 
the o p p o r t u n i t y to have knowledge of a n d c o m m e n t on t h e obse rva t ions 
filed or evidence a d d u c e d by the o t h e r pa r ty , t he special f ea tu re s of the 
p r o c e d u r e before t he C o u r t of C a s s a t i o n m u s t be t a k e n in to account in 
d e t e r m i n i n g the scope of t h a t r ight (see, a m o n g o t h e r a u t h o r i t i e s , Meftah 
and Others v. France [ G C ] , nos. 3291 1/96, 35237/97 and 34595/97 , §§ 42-43, 
E C H R 2002-VII) . T h e C o u r t of C a s s a t i o n does not deal wi th t he m e r i t s of 
cases a n d its j u r i sd ic t ion is l imi ted to e x a m i n i n g m a t t e r s of law. C a s e s a r e 
b r o u g h t before it a f ter t he m e r i t s have a l r eady been e x a m i n e d at two 
levels of ju r i sd ic t ion (in the p r e s e n t case , t he first-instance cour t a n d the 
appe l l a t e c o u r t ) , on which occasions t he p a r t i e s have had every 
o p p o r t u n i t y to m a k e submiss ions . T h e C o u r t of Cassa t ion is able to deal 
only wi th a r g u m e n t s tha t have a l r eady been s u b m i t t e d in t h e t r ia l and 
a p p e l l a t e cour t s , wi th t he excep t ion , of course , of new g r o u n d s based on 
public policy, which the cour t m a y also ra ise of its own mot ion . In o r d e r to 
en su re t h a t p roceed ings in the C o u r t of C a s s a t i o n a re not p ro longed 
unnecessa r i ly by al lowing a succession of w r i t t e n repl ies to any p lead ings 
filed, as the G o v e r n m e n t observed , the appe l l an t mus t submi t all his 
g r o u n d s in his p lead ings in suppor t of the appea l , and t h e r e s p o n d e n t 
m u s t ra ise all i ts object ions a n d g r o u n d s of defence in its p l ead ings in 
reply. T h e appe l l an t consequen t ly knows in advance t h a t he m u s t set ou t 
all his a r g u m e n t s in his p l ead ings in suppor t of t he appea l . 
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In t he i n s t an t case , t he possibil i ty of reply ing to a n object ion to t h e 
admiss ibi l i ty of an a p p e a l or of a p a r t i c u l a r g r o u n d was not an issue t h a t 
a rose , since no such object ion was ra i sed by the r e s p o n d e n t . T h e m e r e fact 
t ha t the app l i can t s were unab le to reply to the defence put forward in t he 
r e s p o n d e n t ' s p lead ings did not p r even t the p roceed ings from be ing 
adversa r i a l . Indeed , as h a s been exp l a ined above, t he scope of t he d i s p u t e 
before t h e C o u r t of C a s s a t i o n was known in advance a n d t h e r e was 
no th ing to s top t he app l i can t s from s e t t i n g ou t de ta i l ed a r g u m e n t s in 
the i r p lead ings in suppor t of the i r a p p e a l , en su r ing , as t he G o v e r n m e n t 
r ightly e m p h a s i s e d in the i r m e m o r i a l , t ha t they a n t i c i p a t e d any 
a r g u m e n t s tha t migh t be s u b m i t t e d by t he i r o p p o n e n t , such a r g u m e n t s 
be ing largely famil iar to t h e m as they had a l ready been ra ised in the 
cour t s below. F u r t h e r m o r e , the app l i can t s still had t he o p p o r t u n i t y to 
a d d r e s s the cour t a t the h e a r i n g , w h e r e they could have e l a b o r a t e d on 
the a r g u m e n t s s u b m i t t e d in the p lead ings in suppor t of the i r appea l and 
a d d r e s s e d the legal cons ide ra t i ons set for th in t h e r e s p o n d e n t ' s p lead ings 
in reply. 

In a s imi la r case , ci ted by the G o v e r n m e n t , t h e E u r o p e a n C o m m i s s i o n 
of H u m a n Righ t s cons idered tha t the app l i can t s had had the o p p o r t u n i t y 
to p r e sen t the i r case in a m a n n e r which had been compa t ib l e wi th the 
pr inciple of adversa r i a l p roceed ings and which had not placed t h e m at a 
d i s a d v a n t a g e vis-a-vis the i r o p p o n e n t (see Kaufman v. Belgium, no. 10938/84, 
C o m m i s s i o n decis ion of 9 D e c e m b e r 1986, Decis ions a n d R e p o r t s 50, 
pp. 1 15-16, § 2) . Hav ing r ega rd to t h e role of the C o u r t of C a s s a t i o n and 
to the p roceed ings as a whole , I cons ider tha t t ha t conclus ion r e m a i n s 
valid. In my opin ion , t he C o u r t of C a s s a t i o n did not infr inge t h e 
app l i c an t s ' r ight to a fair h e a r i n g by refus ing to cons ider the i r supple 
m e n t a r y p l ead ings . 

2. I a m fully in a g r e e m e n t wi th the j u d g m e n t in so far as it concerns 
t he m a n n e r in which the app l i can t s were notified of t he h e a r i n g in the 
C o u r t of C a s s a t i o n . 

3. Wi th r ega rd to t he compla in t that the app l i can t s w e r e not sen t a 
copy of t h e advoca t e -gene ra l ' s submiss ions and were u n a b l e to reply to 
t h e m , t he C o u r t refers , in pa r t i cu l a r , to t he fact t h a t t he pa r t i e s h a d the 
o p p o r t u n i t y to m a k e ora l r e p r e s e n t a t i o n s a t the schedu led h e a r i n g or at 
a n o t h e r h e a r i n g in the event of an a d j o u r n m e n t , or to submi t a 
m e m o r a n d u m for t h e de l ibe ra t i ons (see p a r a g r a p h 38 of the j u d g m e n t , 
second s u b - p a r a g r a p h ) . 

T h e C o u r t ' s r ecen t case- law sugges t s t h a t t he possibil i ty of reply ing in 
wr i t i ng to t he submiss ions of an a u t h o r i t y such as t he Pr inc ipa l Public 
P r o s e c u t o r ' s Office at a s u p r e m e cour t , a n d having the cour t t ake the 
reply into cons ide ra t i on , is a n i m p o r t a n t , if not e ssen t i a l , m e a n s of 
e n s u r i n g compl i ance wi th t h e pr inc ip le of adve r sa r i a l p roceed ings (see 
t he following j u d g m e n t s : Frette v. France, no. 36515/97, § 50, E C H R 
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2002-1; APBP v. France, no. 38436/97 , §§ 26-27, 21 M a r c h 2002; Immeuhles 
Groupe Kosser v. France, no . 38748/97, §§ 25-26, 21 M a r c h 2002; and Meftah 
and Others, c i ted above , § 52) . In the in s t an t case , however , I a m not 
p e r s u a d e d t h a t at t he t i m e the pa r t i e s had a g e n u i n e o p p o r t u n i t y to 
reply in wr i t i ng to the advoca t e -gene ra l ' s submiss ions . In the i r m e m o r i a l 
of 27 J u l y 1999 the G o v e r n m e n t did not refer to any such possibili ty; they 
first m e n t i o n e d its ex is tence in a m e m o r a n d u m of 29 N o v e m b e r 2 0 0 1 , in 
reply to a q u e s t i o n from the C o u r t . T h e a p p l i c a n t s r e fe r red in the i r 
m e m o r i a l of 28 N o v e m b e r 2001 to a C o u r t of C a s s a t i o n j u d g m e n t of 
16 May 1997 - t h a t is, a f te r t he j u d g m e n t in the i r case - in which w r i t t e n 
submiss ions s u m m a r i s i n g counse l ' s a d d r e s s had aga in not been t a k e n in to 
cons ide ra t ion . 

T h e ques t i on w h e t h e r t h e r e was a possibil i ty of replying in wr i t i ng at 
t he m a t e r i a l t i m e may, however , be left open . T h e app l i can t s , or the i r 
lawyers , d id not even avail t hemse lves of t h e o p p o r t u n i t y to rep ly orally. 
As the C o u r t no t e s , t he fact t h a t in the in s t an t case t h e app l i can t s a n d 
the i r lawyers were unab le to a t t e n d the h e a r i n g and , consequen t ly , to 
seek leave to reply to S t a t e Counse l ' s submiss ions canno t be a t t r i b u t e d to 
t h e conduc t of t h e a u t h o r i t i e s (see p a r a g r a p h 38 of t h e j u d g m e n t ) . O n e 
canno t specu l a t e as to w h a t would have h a p p e n e d at t he h e a r i n g if the 
app l i can t s h a d b e e n p re sen t or been r e p r e s e n t e d . 

T h a t be ing so, I was able to ag r ee wi th t h e conclus ion t h a t no violat ion 
of Art ic le 6 § 1 had b e e n e s t ab l i shed on t h a t accoun t . 

4. W i t h r e g a r d to t h e c o m p l a i n t conce rn ing the C o u r t of Cas sa t i on ' s 
refusal to refer a p r e l i m i n a r y ques t i on to t he A d m i n i s t r a t i v e Ju r i sd i c t i on 
and P r o c e d u r e C o u r t (a cons t i t u t iona l c o u r t ) , I also a g r e e d wi th the 
conclus ion t h a t t h e r e had b e e n no viola t ion of Ar t ic le 6 § 1. However , in 
my opin ion it would have b e e n helpful to qualify s o m e w h a t the reasons 
t h a t led to t h a t conclus ion. 

Section 26(2) of t he Special Law of 6 J a n u a r y 1989 on the 
A d m i n i s t r a t i v e J u r i s d i c t i o n a n d P r o c e d u r e C o u r t in pr inciple r e q u i r e s 
the C o u r t of C a s s a t i o n to seek a p r e l i m i n a r y ru l ing w h e n a ques t ion is 
ra i sed as to w h e t h e r a law c o n t r a v e n e s t h e ru les laid down by or p u r s u a n t 
to t he C o n s t i t u t i o n to d e t e r m i n e the respec t ive powers of t he federal 
S t a t e , t h e C o m m u n i t i e s a n d the Reg ions (see p a r a g r a p h 28 of t h e 
j u d g m e n t ) . In t h e in s t an t case t he C o u r t of C a s s a t i o n had to decide 
w h e t h e r , n o t w i t h s t a n d i n g the r e q u i r e m e n t s of sec t ion 26(2) , t h e r e migh t 
be g r o u n d s for not r e fe r r ing to the A d m i n i s t r a t i v e J u r i s d i c t i o n and 
P r o c e d u r e C o u r t t h e p r e l i m i n a r y ques t i on pu t forward by the app l i can t s 
(see p a r a g r a p h 16 of the j u d g m e n t ) as to t he cons t i tu t iona l i ty of sec t ion 44 
of the conso l ida ted Hosp i t a l s Act of 7 A u g u s t 1987. 

T h e solut ion r e a c h e d by the C o u r t of C a s s a t i o n , which in fact a p p e a r s 
to have given its own reply to t h e q u e s t i o n w h e t h e r sec t ion 4 4 of t h e 
Hosp i t a l s Act was u n c o n s t i t u t i o n a l (see p a r a g r a p h 21 of t h e j u d g m e n t ) , 
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m a y be cons ide red surpr i s ing . T h a t observa t ion , however , is not a 
sufficient r ea son to conc lude t h a t t he C o u r t of C a s s a t i o n ' s decis ion 
infr inged the a p p l i c a n t s ' r ight to a fair hea r ing . 

As t he C o u r t po in t s ou t , it is p r imar i l y for t he na t i ona l a u t h o r i t i e s , 
no tab ly t h e cour t s , to resolve p r o b l e m s of i n t e r p r e t a t i o n of domes t i c 
legis la t ion (see p a r a g r a p h 42 of t he j u d g m e n t ) . T h e C o u r t i tself has the 
sole du ty , accord ing to Art ic le 19 of the Conven t ion , of e n s u r i n g the 
obse rvance of t he e n g a g e m e n t s u n d e r t a k e n by the C o n t r a c t i n g S t a t e s . In 
p a r t i c u l a r , it is not c o m p e t e n t to e x a m i n e app l ica t ions r e l a t i n g to e r ro r s of 
fact or law al legedly c o m m i t t e d by a na t iona l cour t , or to s u b s t i t u t e its own 
a s s e s s m e n t for t h a t of the na t iona l cour t s unless and in so far as these 
e r r o r s may have infr inged r igh t s and f reedoms p ro t ec t ed by the 
C o n v e n t i o n (see, for e x a m p l e , Garcia Ruiz v. Spain [ G C ] , no. 30544/96, 
§ 28, E C H R 1999-1, and Kozlova and Smirnova v. Latvia (dec. ) , no. 57381/00, 
E C H R 2001-XI) . 

In the in s t an t case the C o u r t of C a s s a t i o n cons idered t he app l i c an t s ' 
r e q u e s t for t he submiss ion of a p r e l i m i n a r y ques t i on as to w h e t h e r t he 
Hosp i t a l s Act was u n c o n s t i t u t i o n a l . T h e cour t ' s decision to dec l a r e the 
r eques t inadmiss ib le as b e i n g insufficiently precise was based on an 
e x a m i n a t i o n of the re levant provis ions of t he C o n s t i t u t i o n a n d of the 
Special Law of 8 Augus t 1980 on ins t i tu t iona l re form. Even if one were to 
accept t h a t the C o u r t of C a s s a t i o n should have left t h a t e x a m i n a t i o n to 
t he Admin i s t r a t i ve Ju r i sd i c t i on a n d P r o c e d u r e C o u r t - a n d t h a t is a 
ques t ion which should be a d d r e s s e d by domes t i c law a lone a n d is not for 
t he E u r o p e a n C o u r t to d e t e r m i n e — it none the l e s s resolved the m a t t e r in 
issue, on t he basis of re levan t ru les of law, a n d gave r e a s o n s for its 
decision. Even suppos ing t h a t t h a t decis ion was q u e s t i o n a b l e from the 
poin t of view of d o m e s t i c law, I fail to see how t h a t could be sufficient to 
m a k e it a rb i t r a ry . 

T h a t is why I vo ted , a longs ide t h e o t h e r m e m b e r s of t h e C o u r t , in 
favour of f inding t h a t t h e r e h a d b e e n no violat ion of Art ic le 6 § 1 on tha t 
account . 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E T H O M A S S E N 
J O I N E D BY J U D G E J U N G W I E R T 

(Translation) 

I a m u n a b l e to ag r ee wi th t he conclusion r eached by the major i ty of my 
col leagues tha t the app l i can t s in the p r e s e n t case did not have a fair 
h e a r i n g on account of ce r t a in rules govern ing p r o c e d u r e in t he C o u r t of 
Cas sa t i on . 

T h e major i ty cons ide r t h a t t he pr inc ip le of equa l i ty of a r m s was 
b r e a c h e d by the fact t ha t t he C o u r t of C a s s a t i o n dec l a r ed t he a p p e l l a n t s ' 
s u p p l e m e n t a r y p lead ings inadmiss ib le for fai lure to comply wi th t he t i m e -
limit laid down in Art ic le 420 bis of t he Code of C r i m i n a l P r o c e d u r e , 
w h e r e a s t he civil pa r t y was not subject to any t ime- l imi t w h e n filing its 
p lead ings . 

W h a t was the p r o c e d u r a l posi t ion of t he different par t ies? Fol lowing 
the i r convict ion in c r imina l p roceed ings , the app l i can t s a p p e a l e d on 
poin ts of law to the C o u r t of C a s s a t i o n and filed p lead ings s e t t i n g out 
t he i r g r o u n d s of appea l wi th in the s t a t u t o r y t w o - m o n t h per iod. After 
t h a t per iod had exp i red , t hey filed s u p p l e m e n t a r y p lead ings , which were 
dec la red inadmiss ib le as be ing out of t i m e . Th i s was the subject of the 
a p p l i c a n t s ' complaint: not the t w o - m o n t h t ime- l imi t per se, bu t the fact 
t h a t the civil pa r t ) ' to c r imina l p roceed ings was not r e q u i r e d to comply 
wi th a t ime- l imi t w h e n filing its p l ead ings in reply. C o n s e q u e n t l y , t he 
civil pa r t y could file p lead ings af ter the expiry of the t i m e allowed to the 
a p p e l l a n t s , who were t h u s u n a b l e to file s u p p l e m e n t a r y p lead ings in reply. 

T h e major i ty of the C h a m b e r s h a r e d t he a p p l i c a n t s ' view t h a t those 
a r r a n g e m e n t s c o n t r a v e n e d the pr inciple of equa l i ty of a r m s , as the 
difference in t he a m o u n t of t i m e allowed den ied t h e m the o p p o r t u n i t y to 
reply in wr i t ing to the r e s p o n d e n t pa r ty ' s p l ead ings (see p a r a g r a p h 32 of 
t he j u d g m e n t ) . T h e C o u r t t hus held t h a t t h e r e had b e e n a viola t ion of 
Ar t ic le 6 of the C o n v e n t i o n . 

For m y p a r t , I do not a g r e e wi th t h a t ana lys is or t h a t conclus ion . T h e 
fact t h a t t he app l i can t s w e r e u n a b l e to file s u p p l e m e n t a r y p lead ings was 
d u e to t he appl ica t ion of t he s t a t u t o r y provision w h e r e b y pe r sons 
appealing to the C o u r t of C a s s a t i o n have two m o n t h s in which to submi t 
all the i r g r o u n d s of appea l in wr i t ing . Even if the pa r t i e s had b e e n g r a n t e d 
t he s a m e a m o u n t of t i m e , say two m o n t h s , it migh t still have b e e n 
impossible for the app l i can t s to reply in wr i t ing to t he civil pa r ty ' s 
observa t ions if, for e x a m p l e , t he l a t t e r had filed its p l ead ings on the last 
day of the s t a t u t o r y per iod . 

T h e p r o c e d u r e in t h e Be lg ian C o u r t of C a s s a t i o n docs not real ly 
provide for the possibili ty of s u b m i t t i n g w r i t t e n obse rva t ions in reply (see 
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Judge L e m m e n s ' s d i s sen t ing op in ion) , a posi t ion which, in my view, is 
l inked to the special n a t u r e of p roceed ings in t h a t cour t . 

By way of c o m p a r i s o n , let us cons ider t he p r o c e d u r e in t he N e t h e r l a n d s 
C o u r t of Cas sa t i on . Accused pe r sons a p p e a l i n g on po in t s of law a r e not 
r e q u i r e d to submi t g r o u n d s of appea l but have two m o n t h s if t hey wish to 
do so. T h e civil pa r t y may also s u b m i t g r o u n d s of appea l but has only one 
m o n t h in which to do so. 

U n d e r the a p p r o a c h a d o p t e d by the major i ty , t ha t difference might 
likewise raise an issue as r e g a r d s equa l i ty of a r m s . However , in my 
opin ion , such a n a p p r o a c h does not t ake in to account the special n a t u r e 
of p roceedings in t he C o u r t of Cas sa t i on . 

In t h e C o u r t of C a s s a t i o n it is not real ly a q u e s t i o n of p roceed ings 
b e t w e e n the accused a n d the civil p a r t ) . Both pa r t i e s can be said to play 
a kind of para l le l role before t h e cour t . T h e civil p a r t ) may ra ise g rounds 
of appea l only in so far as they conce rn its own posi t ion. T h a t m a y explain 
why in some c o u n t r i e s , such as the N e t h e r l a n d s , t h e r e is no r ight to m a k e 
submiss ions in reply, e i t h e r for t he accused in reply to t he civil pa r ty ' s 
g r o u n d s or vice versa . 

If the app l i can t s in t he i n s t an t case had a t t e n d e d the h e a r i n g in the 
C o u r t of C a s s a t i o n , they would have h a d the o p p o r t u n i t y to reply orally 
to t he a r g u m e n t s s u b m i t t e d by the civil par t ) ' (see M r L e m m e n s ' s 
d i s s en t i ng op in ion) , wi th which they had a l r eady been able to acqua in t 
t hemse lves . At the h e a r i n g they would also have had the o p p o r t u n i t y to 
acqua in t t hemse lves wi th , and reply orally to, the submiss ions of the 
advoca t e -gene ra l , whose role is t o s t a t e a n opin ion on all t he g r o u n d s of 
appea l , inc luding the civil pa r ty ' s observa t ions . T h e y could also have 
sought an a d j o u r n m e n t of t h e h e a r i n g in o r d e r to give themse lves 
add i t iona l t i m e to p r e p a r e t h e i r submiss ions in reply, which, moreover , 
could have t a k e n the form of a m e m o r a n d u m for the de l i be ra t i ons . Such 
r e q u e s t s were sys temat ica l ly al lowed by the C o u r t of C a s s a t i o n (see 
p a r a g r a p h 38 of the j u d g m e n t ) . In those c i r c u m s t a n c e s , I find it difficult 
to accept t ha t in t he p roceed ings in the C o u r t of C a s s a t i o n the app l ican t s 
were p laced in a less favourable posi t ion t h a n the civil par ty . 

In my opinion, t he fact t h a t a p p e l l a n t s in the C o u r t of C a s s a t i o n have a 
s t a t u t o r y per iod of two m o n t h s in which to file p l ead ings falls wi th in the 
m a r g i n of app rec i a t i on which S t a t e s enjoy in d e t e r m i n i n g judicial 
p r o c e d u r e . It c a n n o t be infer red from Art ic le 6 tha t t he app l i can t s should 
have been able to file f u r t h e r p lead ings af ter the s t a t u t o r y per iod had 
expi red . In my opinion, the app l i can t s had a r ea sonab le o p p o r t u n i t y to 
p r e s e n t the i r case u n d e r cond i t ions tha t did not place t h e m at a 
subs t an t i a l d i s a d v a n t a g e vis-a-vis t he civil pa r t y (see, mutatis mutandis, 
Kress v. France [ G C ] , no. 39594 /98 , § 72, E C H R 2001-VI) . 

In conclusion, I cons ide r t h a t Art ic le 6 of t h e C o n v e n t i o n was not 
b r e a c h e d . 
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SUMMARY' 

Refusal to allow natural father to recognise child 

Article 8 

Family life - Refusal to allow natural father to recognise child - Existence offamily life -
Period of cohabitation and subsequent contacts - Interference - Protection of the rights and 
freedoms of others - Necessary in a democratic society - Continued enjoyment of family life 
through access - Paramount interests of child - Assessment by domestic courts of child's best 
interests 

* 

The applicant and Ms R. had a daughter, S., born in 1987. The applicant moved in 
with Ms R. and S. a few months later and lived with them for about a year. He then 
went to the Middle East for around two and a half years, during which time his 
contact with Ms R. and S. was limited to some letters. In 1993 Ms R., who had a 
terminal illness, made a will in which she expressed the wish that after her death 
her brother should have guardianship of S. The applicant unsuccessfully brought 
proceedings for an order that Ms R. give him permission to recognise S. Following 
Ms R.'s death, S. was placed with another of Ms R.'s brothers and bis family, in 
accordance with a supplementary will. The applicant saw S. every three weeks 
and was later granted a right of access. However, his request that a deed of 
recognition be drawn up and registered was refused and his appeals were 
dismissed. The Supreme Court considered that it was not in S.'s best interests to 
be removed from the family with which she lived, which would be the result of 
allowing the applicant to recognise her. 

Held 
Article 8: The applicant's biological paternity was not in dispute and he had lived 
with S. and Ms R. for a certain period alter the birth. Moreover, he had continued 
to have contacts with S. after Ms R.'s death. There was therefore "family life" and 
the denial of the right to recognise S. constituted an interference. The interference 
was in accordance with national law, as interpreted by the domestic courts, and 
pursued the legitimate aim of protecting "the rights and freedoms of others". As 
to the necessity of the interference, while the result of the decisions of the domestic 
courts was that no legal family tie between the applicant and his child was 
recognised, they did not totally deprive him of family life with her, since he 
continued to have access to her pursuant to court decisions. Thus, it could not be 
said that his Article 8 rights were disregarded. The courts considered that the 

1. This summary by the Registry does not bind the Court . 
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changes involved in allowing the applicant to recognise S. - namely, that she would 
go and live with him and automatically change her surname - would be 
detrimental to her interests. In the balancing of interests, those of the child must 
prevail and in the present case there was no indication that the domestic courts 
had failed to take the applicant's rights sufficiently into account or decided in an 
arbitrary manner. 

Conclusion: no violation (unanimously). 

Case-law cited by the Court 
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In the case of Yousef v. the Netherlands, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J . - P . C O S T A , President, 
M r A . B . B A K A , 

M r G A U K U R J Ö R U N D S S O N , 

M r K. J U N G W I E R T , 

M r V. B U T K E V Y C H , 

M r s W. T H O M A S S E N , 

M r M. UGREKHELIDZE,jWge.r , 

a n d Mrs S. D O I . E E , Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 8 O c t o b e r 2002, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in an appl ica t ion (no. 33711/96) aga ins t the 
K i n g d o m of t he N e t h e r l a n d s lodged wi th t he E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of the 
C o n v e n t i o n for t he P ro t ec t i on of H u m a n Righ t s a n d F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) by M r R a m z i S a m i r Yousef (" the 
app l i can t " ) , t h e n a n Egyp t i an na t iona l , on 5 J u n e 1996. 

2. T h e appl ican t was ini t ial ly r e p r e s e n t e d before the C o u r t by 
M r J . H . F . Schul tz van H a e g e n a n d l a t e r by M r O . C . van A n g e r e n , both 
lawyers p rac t i s ing in T h e H a g u e ( N e t h e r l a n d s ) . T h e N e t h e r l a n d s 
G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by t he i r A g e n t s , 
M r R.A.A. Bocker and M s J . Schukk ing , of t he N e t h e r l a n d s Min i s t ry of 
Fore ign Affairs. 

3 . T h e app l i can t a l leged tha t he was a vict im of a violat ion of Art ic le 8 
of the C o n v e n t i o n in t h a t he was p r e v e n t e d from recognis ing a child of 
w h o m he was the biological f a the r . 

4. T h e app l ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to t he C o n v e n t i o n c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

5. T h e appl ica t ion was a l loca ted to t he First Sect ion of t he C o u r t 
(Rule 52 § 1 of the Ru les of C o u r t ) . W i t h i n t h a t Sect ion, t he C h a m b e r 
t h a t would cons ider the case (Article 27 § 1 of the Conven t i on ) was 
cons t i t u t ed as provided in Rule 26 § 1. 

6. O n 5 S e p t e m b e r 2000 the C h a m b e r dec l a r ed the appl ica t ion 
admiss ib le . 

7. N e i t h e r the app l i can t nor t he G o v e r n m e n t filed obse rva t ions on the 
m e r i t s . 

http://Doi.ee
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8. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the composi t ion of its 
Sect ions (Rule 25 § 1). Th i s case was ass igned to the newly cornposcd 
Second Sect ion (Rule 52 § 1). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. T h e app l i can t , bo rn in 1959, was a n Egyp t i an na t iona l at t he t i m e of 
the events compla ined of. H e has since ob t a ined N e t h e r l a n d s na t iona l i ty 
a n d , as far as t he C o u r t is a w a r e , is at p r e s e n t living in t he N e t h e r l a n d s . 

A. Fac tua l b a c k g r o u n d 

I 0, T h e appl ican t first a r r ived in t he N e t h e r l a n d s in 1985. T h a t yea r he 
m e t Ms R., a N e t h e r l a n d s na t iona l . O n 1 6 J a n u a r y 1987 a d a u g h t e r , S., was 
born to t he couple , w h o were not m a r r i e d and were not living t o g e t h e r . By 
a decis ion of 12 F e b r u a r y 1987, t he D e v e n t e r Dis t r ic t C o u r t j u d g e 
(kantonrechter) appo in t ed the app l ican t as the auxi l iary g u a r d i a n (toeziend 
voogd) of S., Ms R. as h e r m o t h e r ipso jure be ing he r g u a r d i a n (voogdes). 

11. At some t ime in or a r o u n d Augus t 1987, the appl icant moved in 
wi th Ms R. and the i r d a u g h t e r in t he house of Ms R.'s m o t h e r . T h e y lived 
t o g e t h e r for abou t a year . 

12. T h e appl ican t went to the Middle East in J u l y 1988 a n d s tayed 
t h e r e for some two a n d a half yea r s . D u r i n g this t i m e , contac t b e t w e e n 
the app l ican t on the one h a n d and Ms R. a n d S. on t he o t h e r was l imi ted 
to t he e x c h a n g e of some l e t t e r s . 

13. T h e appl ican t r e t u r n e d to the N e t h e r l a n d s in ear ly 1991. T h e 
app l ican t s t a t e s t h a t he saw S. every two weeks un t i l 1993. Desp i t e the 
app l i can t ' s r e p e a t e d r e q u e s t s , Ms R. refused to give him permiss ion to 
recognise (erkennen) S. 

14. Ms R. c o n t r a c t e d a t e r m i n a l illness. O n 9 J u n e 1993 she m a d e a will 
in which she exp res sed the wish t h a t , af ter her d e a t h , he r b r o t h e r M r H.R. 
should have g u a r d i a n s h i p of h e r d a u g h t e r , S. In J a n u a r y 1994 the 
app l i can t ins t iga ted s u m m a r y in junct ion p roceed ings (kort geding) before 
the P r e s i d e n t of t he Zwolle Reg iona l C o u r t (arrondissementsrechtbank), 
seek ing a n o r d e r for Ms R. to give h im pe rmiss ion to recognise S. O n 
25 J a n u a r y 1994 the P re s iden t gave a j u d g m e n t refus ing to g r a n t t he 
in junct ion sough t . T h e P re s iden t cons ide red t h a t Ms R. had not a b u s e d 
he r power to w i thho ld pe rmiss ion to the app l i can t ' s recogni t ion of S., 
since t he c h a n g e of s u r n a m e which such recogni t ion would en ta i l for S. 
could not be d e e m e d to be in he r bes t i n t e r e s t s . However , t he P r e s i d e n t 
a d d e d by way of obiter dictum t ha t it was i m p o r t a n t for bo th t he appl ican t 
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and his d a u g h t e r t h a t con t ac t s b e t w e e n t h e m be con t i nued . T h e P re s iden t 
the re fore t h o u g h t it des i r ab le t h a t S. spend every o t h e r w e e k e n d with her 
fa the r . 

15. In a fu r the r , s u p p l e m e n t a r y will d a t e d 7 F e b r u a r y 1994 M s R. 
s t a t e d t h a t she h a d a g r e e d wi th a n o t h e r of he r b r o t h e r s , M r J .R. , t h a t 
af ter he r d e a t h S. would be placed wi th his family. Ms R. fu r the r s t a t ed 
tha t it was he r express wish t h a t the appl ican t should not visit her 
d a u g h t e r as this would seriously d i s rup t t he life of t h e family in which S. 
was to be raised. Ms R. also expressed the opin ion t h a t it would be 
c o n t r a r y to t h e bes t i n t e r e s t s of he r d a u g h t e r if t he app l ican t w e r e to 
ob ta in access to S. Accord ing to Ms R., t he app l i can t h a d no fixed abode , 
no res idence p e r m i t , no e m p l o y m e n t and no f inancial m e a n s ; he would 
only use t he ca r e for his d a u g h t e r as a p r e t e x t for o b t a i n i n g a res idence 
p e r m i t in t he N e t h e r l a n d s and t hus be en t i t l ed to social-securi ty benef i ts . 
Pr ior to he r i l lness, t h e app l ican t h a d not shown m u c h in t e r e s t in S., nor 
had he c o n t r i b u t e d financially to S.'s upb r ing ing . 

16. Ms R. d ied on 15 F e b r u a r y 1994. In conformi ty wi th h e r wishes , her 
b r o t h e r , M r H.R., was g r a n t e d g u a r d i a n s h i p of S. a n d she was placed in 
M r J .R. ' s family. T h e app l i can t saw S. once every t h r e e weeks u n d e r an 
a r r a n g e m e n t wi th the R. family. 

17. Fol lowing Ms R. 's d e a t h , the app l ican t r e q u e s t e d the D e v e n t e r 
R e g i s t r a r of B i r th s , D e a t h s and M a r r i a g e s (ambtenaar van de burgerlijke 
stand - " t he D e v e n t e r R e g i s t r a r " ) to d r a w u p a deed of r ecogn i t ion and to 
e n t e r this in to the r eg i s t e r of b i r ths . By a l e t t e r of 18 F e b r u a r y 1994, the 
D e v e n t e r R e g i s t r a r notified t he app l ican t of his refusal to do so, be ing of 
t he opin ion t h a t Egyp t i an law, which did not provide for t he recogni t ion of 
ch i ldren , app l ied . 

B. P r o c e e d i n g s in the Zwol le R e g i o n a l C o u r t 

18. O n 28 F e b r u a r y 1994 the app l i can t lodged a r e q u e s t p u r s u a n t to 
Art ic le 1:29 of the Civil Code (Burgerlijk Wetboek) wi th t he Zwolle 
Regiona l C o u r t a sk ing tha t t he D e v e n t e r R e g i s t r a r be o r d e r e d to d r aw 
up the d e e d of r ecogn i t ion a n d e n t e r it in t h e a p p r o p r i a t e reg i s te r s . 
A l though the Reg iona l C o u r t ag reed wi th t h e app l i can t t h a t N e t h e r l a n d s 
law appl ied , it neve r the le s s refused to g r a n t t he r e q u e s t on 19 O c t o b e r 
1994. It cons ide red t h a t , w h e n alive, Ms R. h a d always w i thhe ld her 
pe rmis s ion for the app l i can t ' s recogni t ion of S.; it had not been 
es tab l i shed t h a t t h e r e was family life wi th in t he m e a n i n g of Art ic le 8 of 
t he Conven t ion ; following Ms R. 's d e a t h somebody o the r t h a n the 
app l ican t had been g r a n t e d t he g u a r d i a n s h i p of S.; a n d S. was , moreover , 
not living wi th the app l i can t . 
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C. Proceedings in the Maastricht Regional Court 

19. M e a n w h i l e , i n j u n e 1994, the app l i can t r e q u e s t e d the M a a s t r i c h t 
Reg iona l C o u r t to g r a n t h im access to S. every o t h e r w e e k e n d , as had b e e n 
r e c o m m e n d e d by the P r e s i d e n t of t he Zwolle Regiona l C o u r t . H e 
s u b m i t t e d t h a t M r H.R. was f r u s t r a t i n g his r igh t to r e g u l a r and 
u n d i s t u r b e d access to his d a u g h t e r . At t he h e a r i n g in those p roceed ings 
on 3 O c t o b e r 1994, M r H.R. a n d M r J .R . s t a t e d t h a t t h e r e was not and 
never had b e e n family life b e t w e e n the app l i can t and S.; t ha t the 
app l i can t only w a n t e d r e g u l a r access to S. in o r d e r to ob ta in a r e s idence 
p e r m i t ; t h a t S. was se t t l i ng in to her new family; t h a t S. cal led M r J .R . 
"Daddy" ; t h a t S. did not enjoy the app l i can t ' s visi ts; and t h a t she did not 
t rus t h im . In reply, t he app l ican t s t a t e d t h a t S. was very i m p o r t a n t to h im; 
t h a t t h e la te Ms R. had been heavily inf luenced by h e r ove rbea r ing 
m o t h e r ; t h a t u n b e k n o w n s t to Ms R. 's m o t h e r t he app l ican t had 
c o n t i n u e d t h e r e l a t ionsh ip wi th Ms R. af ter they had s topped living 
t o g e t h e r ; a n d t h a t it was Ms R.'s m o t h e r who had told S. not to call t he 
app l i can t "Daddy" . 

20. At t he conclusion of t he h e a r i n g the Regiona l C o u r t , be ing of t he 
opinion t h a t t h e r e was "family life" b e t w e e n t h e app l ican t a n d S., dec ided 
provis ional ly tha t t he con tac t s b e t w e e n the app l ican t and S. w e r e to 
con t i nue at the offices of t he Chi ld Wel fa re Board (Raad voor de Kinder-
bescherming), and t h a t it would t ake a decis ion based on a r epo r t to be 
d r a w n u p by t h a t o rgan i sa t i on . 

D. Proceedings in the Court of Appeal 

21 . T h e appl ican t lodged an a p p e a l wi th the C o u r t of Appea l 
(gerechtshqf) of A r n h e m aga ins t t he decision of t he Zwolle Regiona l C o u r t 
not to o rde r t he D e v e n t e r R e g i s t r a r to d r a w u p a deed of recogni t ion . H e 
a r g u e d t h a t Ms R. 's refusal to consent to his recogni t ion of S. no longer 
h a d any effect af ter her d e a t h . T h a t be ing so, t h e r e was no call for t he 
cour t s to go in to the q u e s t i o n w h e t h e r or not t h e r e exis ted family life 
b e t w e e n the app l ican t a n d S. Should t he C o u r t of A p p e a l neve r the l e s s be 
of the opin ion t h a t it o u g h t to e x a m i n e th is q u e s t i o n a n d t h a t a ba l anc ing 
exercise as r e q u i r e d by Art ic le 8 of t h e C o n v e n t i o n was cal led for, t he 
app l i can t s u b m i t t e d t h a t he was the n a t u r a l f a the r of S.; t h a t not only 
had t h e r e b e e n a mean ingfu l r e l a t ionsh ip b e t w e e n M s R. a n d himself, 
they had also lived t o g e t h e r as a family for some t i m e a n d they had 
c o n t r i b u t e d equal ly to t he ca re and u p b r i n g i n g of S. T h e app l ican t also 
re fe r red to his r e q u e s t lodged wi th t he M a a s t r i c h t Reg iona l C o u r t to 
have his r igh t s of access to S. i nc reased . Whi l e he conceded t h a t d u r i n g 
the m o t h e r ' s l i fe t ime a n u n w a n t e d recogn i t ion migh t have c o n s t i t u t e d a 
d i s p r o p o r t i o n a t e i n t e r f e r ence wi th h e r p r iva te a n d family life, af ter her 
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d e a t h only t h e i n t e r e s t s of the app l i can t a n d t h e chi ld r e m a i n e d to be 
ba l anced aga ins t each o t h e r , a n d t h e r e w e r e no we igh ty i n t e r e s t s on the 
side of t he child which mi l i t a t ed aga ins t recogni t ion . 

22. T h e app l i can t lastly s u b m i t t e d t h a t it had b e e n his des i re from the 
ou t se t to ob ta in g u a r d i a n s h i p (voogdij) of S. af ter he r m o t h e r ' s d e a t h and 
t h a t S. shou ld live wi th h im . In o rde r for a r e q u e s t for a c h a n g e of 
g u a r d i a n s h i p to s t a n d any chance of success , t he app l i can t ough t first to 
have recognised his d a u g h t e r . T h e app l ican t u r g e d the C o u r t of Appea l to 
dea l wi th his r e q u e s t speedi ly as he was be ing t h r e a t e n e d wi th expuls ion , 
t h e D e p u t y M i n i s t e r of J u s t i c e (Staatssecretaris van Justitie) not accep t ing 
tha t t h e r e was family life b e t w e e n the app l i can t a n d S. Recogni t ion 
would serve to confirm officially the n a t u r a l ties b e t w e e n f a the r and 
d a u g h t e r . 

23. At t he h e a r i n g before t he C o u r t of A p p e a l on 8 D e c e m b e r 1994, the 
app l i can t s u b m i t t e d , inter alia, t h a t he had always d o n e eve ry th ing possible 
to e n s u r e S.'s h a p p i n e s s bu t t ha t Ms R. 's family h a d never accep ted him. 
However , t he r e l a t i onsh ip b e t w e e n S. and h im was very s t rong . 

24. In a decis ion of 17 J a n u a r y 1995 the C o u r t of Appea l d i smissed the 
app l i can t ' s appea l . It held t h a t t he explicit refusal of Ms R. to consen t to 
t h e app l i can t ' s r ecogn i t ion of S. had not ceased to have effect af ter her 
d e a t h , as she h a d s t a t e d in h e r will t h a t she m a i n t a i n e d the refusal which 
she h a d cons ide red to be in t he best i n t e r e s t s of S. 

25. T h e C o u r t of Appea l fu r the r found t h a t , even a s s u m i n g t h a t family 
life h a d at one t i m e exis ted b e t w e e n the app l ican t a n d S., t h a t t ie had been 
b r o k e n by s u b s e q u e n t even ts . T h e con tac t s which h a d t a k e n place b e t w e e n 
the app l ican t on t he one h a n d a n d Ms R. a n d S. on t h e o t h e r had b e e n so 
sparse and i r r egu l a r , a n d so devoid of m u t u a l c o m m i t m e n t , t h a t they 
could no longer be r e g a r d e d as c o n s t i t u t i n g family life. T h e C o u r t of 
Appea l went on to hold, however , t h a t even if it h a d to be a s s u m e d tha t 
family life still ex i s t ed , t he i n t e r e s t s of t he child should be its foremost 
cons ide ra t ion . T h e s e i n t e r e s t s would be bes t served by al lowing S. to 
grow u p in t h e family w h e r e she had been placed af ter the d e a t h of her 
m o t h e r a n d in acco rdance wi th he r m o t h e r ' s explicit last wishes , and 
w h e r e she received t h e ca re she n e e d e d . T h e recogn i t ion i n t e n d e d by the 
app l ican t was a i m e d at b r ing ing about a c h a n g e in th is s i t ua t ion and , for 
t h a t r eason , could not be he ld to be in t he bes t i n t e r e s t s of S. T h e C o u r t of 
Appea l found t h a t this was all t he less so as t he app l ican t had never had 
the ca re of S., had not previously ind ica ted t h a t he ac tua l ly wished to ca re 
for he r and , in add i t ion , h a d not s u b s t a n t i a t e d his c la im t h a t he would be 
able to d i scha rge his d u t y of ca re in a respons ib le m a n n e r . Moreover , 
recogni t ion would m e a n t h a t S. would a u t o m a t i c a l l y t ake t he app l i can t ' s 
s u r n a m e , w h e r e a s she now had t h e s a m e s u r n a m e as t h e o t h e r m e m b e r s 
of the family in which she was g rowing up . 
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E. P r o c e e d i n g s in t h e S u p r e m e C o u r t 

26. T h e app l ican t lodged an appea l on poin ts of law wi th t he S u p r e m e 
C o u r t (Hoge Raad), a r g u i n g , inter alia, t h a t t h e C o u r t of Appea l h a d been 
w r o n g to hold t h a t the refusal of Ms R. to consen t to t he app l i can t ' s 
recogni t ion of S. could still have effect a f ter he r d e a t h . Moreove r , the 
re levan t legal provis ions did not r e q u i r e t h a t , in o r d e r for t he n a t u r a l 
f a the r to recognise a child following the d e a t h of the m o t h e r , t h e r e 
should be family life b e t w e e n t h e m . In any event , c o n t r a r y to w h a t t he 
C o u r t of A p p e a l had found, t h e r e was family life be tween the app l ican t 
a n d S., so t h a t the C o u r t of Appea l ' s finding on this point was 
i ncomprehens ib l e . 

27. Accord ing to t he app l i can t , the C o u r t of Appea l had also b e e n 
w r o n g to hold t h a t it would be in the best i n t e r e s t s of S. to be ra i sed in 
M r J .R . ' s family. T h e l eg i s l a tu re had, on t he con t r a ry , d e e m e d t h a t 
recogni t ion by the n a t u r a l f a the r would serve a child 's i n t e r e s t s in a case 
such as t h e p r e s e n t w h e r e the m o t h e r had died. Moreover , recogni t ion as 
such would not en ta i l any c h a n g e s in the chi ld 's living a r r a n g e m e n t s . Such 
changes could only be b r o u g h t abou t if the app l ican t were to file a r e q u e s t 
for a c h a n g e in t he g u a r d i a n s h i p a r r a n g e m e n t s , in which event the 
i n t e r e s t s of the child could be assessed at t ha t t i m e . Finally, the 
app l ican t s u b m i t t e d t h a t the C o u r t of Appea l could not have proper ly 
assessed wha t was in the best i n t e re s t s of S. wi thou t having sough t t h e 
opinion of t he Chi ld Wel fa re Board . 

28. By a decis ion of 8 D e c e m b e r 1995, t he S u p r e m e C o u r t d ismissed 
the appea l on poin ts of law. It ag reed wi th t he app l ican t t h a t Ms R.'s 
refusal to consen t to his recogni t ion of S. - to which she h a d b e e n 
en t i t l ed , such a r ight having been provided by law in o rde r to p ro tec t the 
i n t e r e s t s of m o t h e r s in her posi t ion - was no longer valid af ter h e r d e a t h . 
T h e C o u r t of Appea l had given add i t iona l r easons for i ts decis ion not to 
o r d e r t he D e v e n t e r R e g i s t r a r to d r aw u p a deed of recogni t ion , even 
a s s u m i n g t h a t family life did exis t . Th i s r e a son ing , in t he view of t he 
S u p r e m e C o u r t , was sufficient in itself to suppor t t he C o u r t of Appea l ' s 
decision. In th is r e g a r d t he S u p r e m e C o u r t po in ted out t h a t , as a resu l t 
of a valid recogni t ion , legally recognised family t ies (familierechtelijke 
belrekkingen) would be c r e a t e d be tween the child and the pe r son who had 
recognised the child. Th i s f a r - reach ing consequence m e a n t t h a t 
recogni t ion could affect i n t e r e s t s of t h e child which were p r o t e c t e d by-
Art ic le 8 of t he Conven t i on . A l t h o u g h recogn i t ion could serve these 
i n t e r e s t s , it could s imilar ly h a r m t h e m . Art ic le 8 h a d thus r e q u i r e d 
t he C o u r t of Appea l to ba l ance the app l i can t ' s i n t e r e s t in hav ing the 
r e l a t i onsh ip be tween h imse l f a n d S. conf i rmed as a legally recognised 
family t ie , a s s u m i n g t h a t th is r e l a t i onsh ip c o n s t i t u t e d family life, aga ins t 
t h e i n t e r e s t of t he child in con t inu ing to live wi th the legal family in which 
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she had lived ever since he r m o t h e r h a d died, and to k e e p t h a t family's 
s u r n a m e . T h e S u p r e m e C o u r t found tha t t h e C o u r t of Appea l had 
a d e q u a t e l y a c q u i t t e d itself of this task. 

29. Given t h a t the app l ican t had never m a d e a secre t of the fact t ha t 
he i n t e n d e d to ob ta in g u a r d i a n s h i p of S. a n d to have he r live wi th h im, the 
C o u r t of Appea l had been correct to t ake in to account S.'s i n t e re s t in not 
hav ing he r r e s idence wi th M r J .R . ' s family t h r e a t e n e d by the o u t c o m e of 
fu r the r legal p roceed ings . Finally, the legal provisions in force had not 
r e q u i r e d t he C o u r t of Appea l to seek advice from the Chi ld Wel fa re 
Board , and it h a d been u p to t he C o u r t of Appea l itself to d e t e r m i n e 
w h e t h e r or not it n e e d e d such advice. 

30. D u r i n g a n d following the p roceed ings before t he S u p r e m e C o u r t , a 
c h a n g e in S.'s living a r r a n g e m e n t s occur red ; t h e S u p r e m e C o u r t was 
u n a b l e to t ake these new c i r c u m s t a n c e s in to accoun t as , p u r s u a n t to 
Art ic le 419 § 2 of the C o d e of Civil P r o c e d u r e (Wetboek van Burgerlijke 
Rechtsvordering), it was bound by the facts as es tab l i shed by the C o u r t ol 
Appea l and con t a ined in t he case file. 

F. Subsequent developments 

3 1 . In S e p t e m b e r 1995 S. r e t u r n e d to live wi th he r m a t e r n a l 
g r a n d m o t h e r . Accord ing to the Chi ld Wel fa re Boa rd , one of t he reasons 
for this was the d i s t ress caused to t h e family of h e r uncle , M r J . R . , by the 
app l i can t ' s s eek ing access to S. O n 31 J a n u a r y 1996 the Chi ld Welfare 
Boa rd r e q u e s t e d t he j uven i l e j u d g e (kinderrechter) of the A m s t e r d a m 
Regional C o u r t to issue a supervis ion o rde r (ondertoezichtstelling) in 
respec t of S. D u r i n g a h e a r i n g on 21 F e b r u a r y 1996, t he juven i l e j u d g e 
s t a t e d t h a t for t he t i m e be ing it would be bes t if S. s tayed wi th her 
g r a n d m o t h e r , b u t t h a t t h e r e should be con tac t b e t w e e n the appl ican t 
a n d S. a n d t h a t t he app l i can t ' s fu ture role in t h e life of S. should be 
fu r the r e x a m i n e d . O n 6 M a r c h 1996 the juven i le j u d g e issued a 
supervis ion o rde r and a p p o i n t e d a family g u a r d i a n (gezinsvoogd). 

32. O n 6 N o v e m b e r 1996 the D e v e n t e r R e g i s t r a r refused to comply 
wi th a n e w r e q u e s t f rom the app l ican t to d r a w u p a d e e d of recogni t ion 
a n d e n t e r it in t he r eg i s t e r of b i r t h s . T h e app l i can t aga in t u r n e d to the 
Zwolle Reg iona l C o u r t , s u b m i t t i n g t h a t t h e c i r c u m s t a n c e s l ead ing to the 
re ject ion of his first r eques t had changed as S. was no longer living with 
he r unc le . H e fu r the r s t a t e d t h a t he was c o n c e r n e d abou t his d a u g h t e r ' s 
wel l -being in view of t he advanced age of t he g r a n d m o t h e r a n d the l a t t e r ' s 
o v e r b e a r i n g c h a r a c t e r . Moreover , t he appl ican t s u b m i t t e d t h a t he was 
capab le of looking af ter S. himself. 

33 . T h e Reg iona l C o u r t re jec ted t he app l i can t ' s r e q u e s t on 26 May 
1997. It cons ide red t h a t t h e c h a n g e in S.'s living a r r a n g e m e n t s had been 
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b r o u g h t abou t by t h e juven i l e j u d g e and could not be held to be to t he 
d e t r i m e n t of S. Moreover , the pe r sons respons ib le for t h e ca re a n d 
u p b r i n g i n g of S. were in rece ip t of a s s i s t ance as a resu l t of t he 
supervis ion o rde r . T h e c h a n g e in the living a r r a n g e m e n t s could the re fo re 
not , as such, a l t e r t he resu l t in t he ba l anc ing exerc ise t h a t had b e e n 
ca r r i ed out by t he A r n h e m C o u r t of A p p e a l . N o t i n g t h a t t he app l ican t 
was still a t t e m p t i n g to ob ta in g u a r d i a n s h i p of S., the Regiona l C o u r t 
finally cons ide red t h a t the recogni t ion of S. by the appl ican t would not be 
in he r best i n t e r e s t s . 

34. T h e appl ican t did not file a n a p p e a l a g a i n s t t he Regiona l C o u r t ' s 
decis ion of 26 May 1997. 

35. Following the en t ry in to force of t he Law of 6 Apri l 1995, which 
abol ished the ins t i tu t ion of aux i l i a ry g u a r d i a n s h i p , the app l ican t is no 
longer S.'s aux i l i a ry g u a r d i a n . 

36. T h e app l i can t , who since t he even t s compla ined of has t a k e n 
N e t h e r l a n d s na t iona l i ty , has m a r r i e d a n o t h e r w o m a n by w h o m he has a 
son. 

II. R E L E V A N T D O M E S T I C LAW 

A. Fami ly law 

1. At the time of the events complained of 

37. A child bo rn out of wedlock had the s t a t u s of the n a t u r a l child of its 
m o t h e r . It b e c a m e the n a t u r a l child of its f a the r af ter having been 
recognised by the l a t t e r - t h e " fa the r" , for the p u rp o s e s of this provision, 
be ing the m a n w h o recognised t he chi ld, w h e t h e r or not he was t he 
biological f a the r (Art icle 1:221 of t h e Civil C o d e ) . 

38. A child b o r n out of wedlock a u t o m a t i c a l l y had legally recognised 
family t ies wi th its m o t h e r a n d h e r re la t ives . Recogni t ion by the f a the r 
en ta i l ed t h e c r ea t i on of a legally recognised family tie b e t w e e n h im a n d 
t h e child, as well as b e t w e e n t h e child a n d t h e f a the r ' s re la t ives 
(Art icle 1:222 of t he Civil C o d e ) . At t he r e l evan t t i m e the s u r n a m e of 
such a child was t h e s u r n a m e of i ts f a the r if t h e l a t t e r had recognised the 
child, and the m o t h e r ' s s u r n a m e if not (Article 1:5 § 2 of t he Civil C o d e ) . 

39. Recogn i t ion of a child could be effected on t h e b i r th cer t i f icate itself 
or by a s e p a r a t e deed of recogni t ion d r a w n up for t h a t pu rpose by the 
R e g i s t r a r of B i r th s , D e a t h s and M a r r i a g e s or a n o t a ry (Article 1:223 of 
t h e Civil C o d e ) . A deed of r ecogn i t ion d r a w n u p by the r e g i s t r a r was 
e n t e r e d in t h e r eg i s t e r of b i r t h s (Article 1:21 § 3 of the Civil C o d e ) . At the 
r e q u e s t of a n i n t e r e s t e d pa r ty , t he reg iona l cour t could o r d e r t h a t a deed 
be e n t e r e d in the a p p r o p r i a t e r eg i s t e r s (Art icle 1:29 § 1 of t he Civil C o d e ) . 
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40. A recogni t ion was invalid if it was done d u r i n g the m o t h e r ' s 
l i fet ime wi thou t her pr ior consen t in wr i t i ng (Article 1:224 § 1 (d) of t he 
Civil C o d e ) . Howeve r , in view of the r igh t of t he f a the r a n d the child to 
respec t for t he i r "family life", as g u a r a n t e e d by Art ic le 8 of the 
Conven t ion , t h e S u p r e m e C o u r t cons t rued this provision in such a way 
t h a t t he effective r igh t of ve to which the provision gave t he m o t h e r could 
be ove r r idden if she abused it ( see , inter alia, t h e S u p r e m e C o u r t ' s decision 
of 8 April 1988, Nederlandse Jurisprudent 1989, no. 170). 

4 1 . T h e m a n who h a d recognised t he child could apply to t he dis t r ic t 
cour t for g u a r d i a n s h i p of the child. If a pe r son o t h e r t h a n t h e m o t h e r had 
g u a r d i a n s h i p , such an app l ica t ion could only be refused if t h e r e was 
reason to fear t h a t t he chi ld 's i n t e r e s t s would be neg lec ted . However , if 
t he m o t h e r h a d g u a r d i a n s h i p , t h e app l i ca t ion would only be allowed if 
the dis t r ic t cour t cons ide red t h a t the chi ld 's i n t e re s t s would t hus be best 
served (Article 1:288 of t he Civil C o d e ) . 

42 . In p roceed ings conce rn ing , inter alia, p a r e n t a l au tho r i ty , 
g u a r d i a n s h i p a n d access, the c o m p e t e n t cour t could ob ta in advice from 
the Chi ld Wel fa re Board if it felt t h a t it n e e d e d such advice in o rde r to 
m a k e a p r o p e r a s s e s s m e n t of the best i n t e r e s t s of t he child (Art icle 902a 
Code of Civil P r o c e d u r e ) . 

2. The new law 

43 . O n 1 Apri l 1998 a n e w Art ic le 1:204 of the Civil Code c a m e into 
force. It is still provided t h a t , for a m a n to recognise a child who is not 
yet 16 years old as his , the pr ior w r i t t e n pe rmiss ion of t he m o t h e r is 
r e q u i r e d (Article 1:204 § 1 (c)). If the m o t h e r ' s pe rmiss ion is lacking, it 
m a y be rep laced by the pe rmis s ion of the reg iona l cour t (Art icle 1:204 
§ 3) . However , the m a n who seeks such pe rmis s ion m u s t be t h e chi ld 's 
biological fa ther ; in add i t ion , recogni t ion m u s t not be d e t r i m e n t a l to the 
m o t h e r ' s r e l a t i onsh ip wi th t he child or to the child 's own in t e r e s t s (ibid.) . 
T h e e x p l a n a t o r y m e m o r a n d u m on the bill which even tua l ly led to the 
e n a c t m e n t of th is provision m a k e s it c lear t h a t t he pe rmis s ion of t he 
regional cour t is r e q u i r e d in all s i t ua t ions w h e r e the m o t h e r ' s pe rmiss ion 
canno t be ob t a ined , inc lud ing in the event of her d e a t h (Kamerstukken 
( P a r l i a m e n t a r y D o c u m e n t s ) II , 1995/96 session, 24,649 no. 3, p . 10). In 
add i t ion , the chi ld 's w r i t t e n p e r m i s s i o n is r e q u i r e d if he or she has 
r e a c h e d the a g e of 12 (Article 1:204 § 1 (d)) . 

44. At the s a m e t i m e Ar t ic le 1:207 was i n t r o d u c e d in to t he Civil C o d e , 
p u r s u a n t to which a child m a y r e q u e s t t h e r eg iona l cour t to issue a jud ic ia l 
dec l a r a t i on of p a t e r n i t y [gerechtelijke vaststelling van vaderschap) in o rde r to 
have a legal tie es tab l i shed b e t w e e n h im or h e r a n d the biological f a the r . 
No t ime- l imi t appl ies for lodging such a r e q u e s t . 
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B. S t a t u s o f the C o n v e n t i o n in N e t h e r l a n d s d o m e s t i c l aw 

45. T h e s t a t u s of the C o n v e n t i o n in N e t h e r l a n d s d o m e s t i c law is 
r e g u l a t e d by t h e following provisions of t he N e t h e r l a n d s C o n s t i t u t i o n : 

Article 93 

"Provisions of treaties and of resolutions of international institutions which may be 
binding on all persons by virtue of their contents shall become binding after they have 
been published." 

Article 94 

"Statutory regulations in force within the Kingdom shall not be applicable if such 
application is in conflict with the provisions of treaties that are binding on all persons 
or of resolutions by international institutions." 

46. An e x a m p l e of a decis ion of t he S u p r e m e C o u r t in which a 
provision of d o m e s t i c law was cons ide red to be incompa t ib l e wi th a 
provision of the Conven t ion , a n d for t h a t r ea son he ld to be ove r r idden by 
the l a t t e r , is t h a t of 8 Apr i l 1988, ci ted in p a r a g r a p h 40 above. 

T H E L A W 

A L L E G E D V I O L A T I O N O F A R T I C L E 8 O F T H E C O N V E N T I O N 

47. T h e app l i can t a l leged t h a t , t h r o u g h be ing p r e v e n t e d from 
recognis ing a child of w h o m he was the biological fa ther , he was the 
vict im of a violat ion of his r ight to respec t for his "pr iva te a n d family-
life". H e re l ied on Ar t ic le 8 of t he Conven t ion , the re levan t p a r t s of 
which provide : 

" 1 . Everyone has the right to respect for his private and family life,... 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society ... 
for the protection of the rights and freedoms of others." 

A. W h e t h e r t h e r e h a s b e e n a n " i n t e r f e r e n c e " w i t h a r i g h t 
g u a r a n t e e d b y A r t i c l e 8 o f t h e C o n v e n t i o n 

48. T h e app l i can t cons ide red t h a t t h e r e had been an " i n t e r f e r e n c e " 
wi th his r ight to respect for his p r iva te life a n d family life. H e rel ied on 
the fact of his be ing the biological fa ther of t he child S. 

49. T h e G o v e r n m e n t took the view tha t t h e r e had b e e n no such 
in t e r f e rence . T h e y e n d o r s e d the r e a s o n i n g of t he C o u r t of Appea l t h a t in 
fact t h e r e had b e e n no "family life" b e t w e e n t h e app l ican t a n d S. at any 
re l evan t t i m e . T h e app l i can t ' s biological f a t h e r h o o d was not sufficient 
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perse. Whi le it m igh t be so t h a t t he app l i can t h a d lived t o g e t h e r wi th S. a n d 
her m o t h e r from A u g u s t 1987 unt i l J u l y 1988, t h a t had not c r e a t e d "family 
life" b e t w e e n t h e m and h im since he had not a s s u m e d the b u r d e n of ca r ing 
for t h e m . 

50. Even a s s u m i n g t h a t t h e r e had a t some point been "family life" 
b e t w e e n the app l ican t on the one h a n d and S. a n d h e r m o t h e r on the 
o the r , subsec[uent events had b r o k e n it. In pa r t i cu l a r , the app l ican t had 
lived in t he Middle Eas t for two a n d a half years af ter cohab i t a t i on had 
ceased , d u r i n g which t i m e he h a d not b e e n in touch wi th S. at all a n d 
only sporadica l ly wi th h e r m o t h e r . T h e i r con tac t s af ter his r e t u r n to 
t he N e t h e r l a n d s had b e e n spa r se a n d i r r e g u l a r and devoid of m u t u a l 
c o m m i t m e n t . 

5 1 . T h e C o u r t no tes at t he ou t se t t h a t t he fact of the app l i can t ' s 
biological f a the rhood is not in d i s p u t e . In add i t ion , the app l i can t 
cohab i t ed wi th S. a n d h e r m o t h e r for a c e r t a i n per iod af ter S. h a d b e e n 
born ; af ter t he d e a t h of S.'s m o t h e r he c o n t i n u e d to have con t ac t s w i th S., 
which were cons idered i m p o r t a n t by t he P r e s i d e n t of t he Zwolle Reg iona l 
C o u r t and the M a a s t r i c h t Regiona l C o u r t in the i r decis ions of 25 J a n u a r y 
and 3 O c t o b e r 1994 respect ively . In t he se c i r c u m s t a n c e s t he C o u r t accep t s 
t h a t t h e r e was "family life" b e t w e e n S. and the app l ican t (sec, mutatis 
mutandis, Keegan v. Ireland, j u d g m e n t of 26 M a y 1994, Ser ies A no. 290, p. 18, 
§ 45) . T h e r e is no d is t inc t q u e s t i o n as r e g a r d s the app l i can t ' s "p r iva te life"; 
indeed t h e app l i can t ' s a r g u m e n t s u n d e r bo th heads a re i n sepa rab l e . 

52. W h e r e the ex i s t ence of a family tie wi th a child has b e e n 
es tab l i shed , the S t a t e m u s t act in a m a n n e r ca lcu la ted to enab l e t h a t t ie 
to be deve loped a n d legal sa feguards m u s t be c r e a t e d t h a t r e n d e r possible , 
as from the m o m e n t of b i r th , the chi ld 's i n t e g r a t i o n into his or he r family 
(see Keegan, ci ted above, p . 19, § 50, and Kroon and Others v. the Netherlands, 
j u d g m e n t of 27 O c t o b e r 1994, Ser ies A no. 297-C, p. 56, § 32). 

53 . T h e r ight vouchsafed to a f a the r to recognise a child b o r n ou t of 
wedlock as his, as provided in the law of the N e t h e r l a n d s (see 
p a r a g r a p h s 37-43 above) , a l t h o u g h subject to condi t ions , is a ref lect ion of 
this pr inc ip le . T h e den ia l of t he r ight to recogni t ion w h e r e family life 
exis t s , such as occu r red in the p r e s e n t ca se , cons t i t u t e s a n " i n t e r f e r e n c e " 
with t he r ight to r e spec t for family life. It will cons t i t u t e a viola t ion of 
Art ic le 8 of the Conven t i on un less t he r e q u i r e m e n t s of t he second 
p a r a g r a p h of t h a t Art ic le a rc m e t . 

B. W h e t h e r t h e i n t e r f e r e n c e w a s "in a c c o r d a n c e w i t h t h e law" 

54. T h e app l ican t a r g u e d t h a t t he in t e r f e rence had not been "in 
acco rdance wi th t h e law". Whi le Ar t ic le 1:224 of t he Civil C o d e , as in 
force a t the t ime , m a d e the val idi ty of t h e recogni t ion by a m a n of a child 
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born out of wedlock condi t iona l on t he m o t h e r ' s p r io r w r i t t e n pe rmiss ion 
as long as she was alive, a f ter t he m o t h e r ' s d e a t h t h e r e was no longer any 
such condi t ion . T h e m o t h e r could do n o t h i n g to p reven t recogni t ion af ter 
he r d e a t h , not even by a provision in he r will. T h e S u p r e m e C o u r t had in 
fact recognised as m u c h in its decis ion in t h e i n s t a n t case . It followed 
logically t h a t the refusal by t he N e t h e r l a n d s cour t s to allow the app l i can t 
to recognise S. was contra legem. 

55. T h e G o v e r n m e n t den ied t h a t t h e decis ions of the N e t h e r l a n d s 
cour t s were c o n t r a r y to d o m e s t i c law. T h e y po in t ed ou t t h a t , p u r s u a n t to 
Art ic le 94 of t he N e t h e r l a n d s C o n s t i t u t i o n , if t he app l i ca t ion of d o m e s t i c 
law led to a resu l t c o n t r a r y to t he C o n v e n t i o n t h e n the l a t t e r prevai led . 
T h e legal basis of the " i n t e r f e r e n c e " in ques t i on was the re fo re t he 
Conven t i on itself, as p a r t of d o m e s t i c law. 

56. T h e C o u r t no tes t h a t at t he t i m e of the events c o m p l a i n e d of, t he 
re levan t provision of N e t h e r l a n d s l a w - A r t i c l e 1:224 § 1 of t he Civil Code 
- laid down t h a t a m a n could only recognise a child born out of wedlock as 
his if the m o t h e r of the child had given her pr ior w r i t t e n pe rmiss ion . T h e 
S u p r e m e C o u r t , in i ts j u d g m e n t in t he i n s t an t case , ru led t h a t t h e 
m o t h e r ' s refusal of such permiss ion - which was recognised by law in 
o r d e r to p ro t ec t h e r i n t e r e s t s - no longer had any effect a f ter he r d e a t h , 
even if it had b e e n r eco rded in her will. However , because of the far-
r each ing consequences as a m a t t e r of domes t i c law of such recogni t ion 
for t he chi ld, t h e c o u r t s should , af ter t he d e a t h of a m o t h e r who had 
refused pe rmis s ion , ba lance t h e i n t e r e s t s of the n a t u r a l f a the r in having 
his p a t e r n i t y recognised aga ins t t he r igh t s of t he child as p r o t e c t e d by 
Art ic le 8 of the C o n v e n t i o n . 

57. As it is p r imar i l y for t he na t iona l a u t h o r i t i e s , no tab ly t he cou r t s , to 
i n t e r p r e t a n d apply na t i ona l law, t he C o u r t finds t h a t the i n t e r f e r ence 
compla ined of was in acco rdance wi th na t i ona l law, as i n t e r p r e t e d by the 
S u p r e m e C o u r t in t h e l ight of the Conven t i on . 

58. It follows t h a t the in t e r f e rence c o m p l a i n e d of was "in acco rdance 
wi th the law" for the pu rposes of Art ic le 8 § 2 of t he Conven t ion . 

C. W h e t h e r t h e i n t e r f e r e n c e p u r s u e d a " l e g i t i m a t e a i m " 

59. It is u n d i s p u t e d t h a t the i n t e r f e r ence a t issue p u r s u e d the 
" l eg i t ima te a i m " of p r o t e c t i n g " t he r igh t s and f reedoms of o t h e r s " . 

D . W h e t h e r t h e i n t e r f e r e n c e w a s " n e c e s s a r y in a d e m o c r a t i c 
s o c i e t y " 

60. T h e app l ican t a r g u e d t h a t t he S u p r e m e C o u r t had sanc t ioned a n 
incorrec t ba l anc ing of i n t e r e s t s . In pa r t i cu l a r , it h a d b e e n over looked t h a t 
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a child had an i n t e r e s t in hav ing a legal p a r e n t , especial ly if one of the 
p a r e n t s was no longer al ive; t he corol lary was t h a t it was in fact the 
app l i can t ' s du ty , as S.'s biological fa ther , to recognise her . 

6 1 . N o t i n g t h a t t he S u p r e m e C o u r t h a d accep ted t h a t S.'s i n t e r e s t in 
be ing b r o u g h t u p in as favourable c i r c u m s t a n c e s as possible was 
p a r a m o u n t , t he app l ican t s t a t e d t h a t recogni t ion by h im did not of itself 
imply any c h a n g e in t he s i t ua t ion in which S. was living. T h a t m i g h t only 
resul t from his a p p o i n t m e n t as S.'s g u a r d i a n , which would r e q u i r e 
s e p a r a t e p roceed ings involving an e x a m i n a t i o n of precisely t h a t issue. It 
had the re fo re b e e n i n a p p r o p r i a t e t h a t the S u p r e m e C o u r t had 
cons ide red - w i thou t any inves t iga t ion hav ing been u n d e r t a k e n in to the 
m a t t e r - t h a t t he app l ican t had not proved h imsel f ab le to t ake a d e q u a t e 
ca re of S. 

62. Finally, the S u p r e m e C o u r t ough t not to have we ighed S.'s i n t e re s t 
in p u r s u i n g her "pr iva te life", as perce ived by it, aga ins t he r i n t e r e s t in 
having a t least one legal p a r e n t . 

63 . T h e G o v e r n m e n t po in ted out t h a t for bo th the C o u r t of Appea l and 
the S u p r e m e C o u r t , the poin t of d e p a r t u r e h a d been t h a t , while 
e s t ab l i sh ing a family-law r e l a t i onsh ip b e t w e e n the app l ican t a n d S. 
t h r o u g h recogni t ion migh t serve i n t e r e s t s p ro t ec t ed by Ar t ic le 8 of the 
C o n v e n t i o n , it m i g h t also h a r m S.'s i n t e r e s t s as p r o t e c t e d by t h a t 
provision; a ba lance had the re fo re to be s t ruck be tween the c o m p e t i n g 
i n t e r e s t s of the app l i can t and the child. 

64. N e t h e r l a n d s law u p h e l d t he pr inc ip le t h a t a child and its biological 
f a the r had the r ight t o legally recognised family t ies . T h i s was ref lected by 
the case- law of t he S u p r e m e C o u r t itself. 

65 . T h e N e t h e r l a n d s cou r t s h a d not failed to cons ider t he n a t u r a l ties 
b e t w e e n the f a the r and his child. Nor had they failed to cons ider the 
chi ld 's i n t e r e s t s in having a legal p a r e n t . However , t hey had found t h a t 
S.'s i n t e r e s t s w e r e bes t se rved by al lowing h e r to grow u p in t h e family in 
which she had b e e n p laced af ter he r m o t h e r ' s d e a t h , in accordance wi th 
t he l a t t e r ' s express wishes , and w h e r e she received the care she needed . 
T h e app l i can t had never t a k e n ca re of his d a u g h t e r before , had never 
previously given any indica t ion of wishing to do so, and had not 
e s t ab l i shed convincingly t h a t he ac tua l ly could do so in a responsib le 
m a n n e r . F u r t h e r m o r e , a l lowing recogn i t ion would ipso jure m e a n t h a t S. 
would t ake t h e app l i can t ' s s u r n a m e , w h e r e a s she now bore t he n a m e of 
t he family in which she was be ing ra ised; such a c h a n g e would not be in 
he r bes t i n t e r e s t s e i the r . 

66. Last ly, if t h e r e was any c lash of Art ic le 8 r igh ts b e t w e e n a child and 
its fa ther , t he i n t e r e s t s of the child should always prevai l . 

67. T h e C o u r t r e i t e r a t e s t h a t w h e r e t h e ex is tence of a family tie wi th 
a child has b e e n es t ab l i shed , legal sa feguards m u s t be c r e a t e d tha t 
r e n d e r possible as from the m o m e n t of b i r t h or as soon as possible 
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t h e r e a f t e r t he chi ld 's i n t e g r a t i o n in his or he r family (see Keegan, c i ted 
above, p . 19, § 50, a n d Kroon and Others, c i ted above, p . 56, § 32) . 

68. In the p r e s e n t case t he resul t of t h e decis ions of the d o m e s t i c 
cour t s was t h a t no legal family tie be tween the app l ican t and the child S. 
was recognised , n o t w i t h s t a n d i n g the u n d i s p u t e d fact t h a t he was he r 
n a t u r a l fa ther . 

69. T h e C o u r t no tes t h a t , n o n e t h e l e s s , t he i m p u g n e d decision did not 
to ta l ly depr ive t he appl ican t of his family life wi th his d a u g h t e r , since he 
con t i nued to have access to her , p u r s u a n t to cour t decis ions . In view of 
this fact it c a n n o t be said t h a t his r igh t s u n d e r Art ic le 8 were dis
r e g a r d e d . 

70. F u r t h e r m o r e , t he c i r c u m s t a n c e s of the p r e s e n t case differ from 
those of Kroon and Others, c i ted above, w h e r e t he C o u r t found a viola t ion 
of Art ic le 8 of the Conven t ion : in tha t case , no o t h e r r e a s o n t h a n a 
formal one was found for deny ing the f a the r , who lived t o g e t h e r wi th t h e 
child, the r ight to legal recogni t ion of his p a t e r n i t y . 

71. In con t r a s t , in t he p r e s e n t case t he d o m e s t i c cour t s accep ted t h a t 
the app l ican t h a d the i n t e n t i o n of d i s r u p t i n g his d a u g h t e r ' s family 
s i tua t ion . H e w a n t e d recogn i t ion of his p a t e r n i t y so t h a t he could have 
his d a u g h t e r live wi th h i m in s t ead of w i th he r legal family. 

72. T h e C o u r t of Appea l , in its decis ion of 17 J a n u a r y 1995 (see 
p a r a g r a p h 25 above) , found tha t such a c h a n g e would be d e t r i m e n t a l to 
S.'s i n t e r e s t s . In so do ing it cons ide red , a m o n g o t h e r th ings , t h a t S.'s 
i n t e r e s t s would be best served by al lowing S. to be b r o u g h t up as a 
m e m b e r of t he family in which she had lived since h e r m o t h e r ' s d e a t h . It 
also had r ega rd to the h a r m t h a t m i g h t resu l t for S. from the a u t o m a t i c 
c h a n g e af ter r ecogn i t ion of h e r s u r n a m e to t h a t of the app l i can t , which 
would set he r a p a r t from the o t h e r m e m b e r s of the family in which she 
was living. 

73. T h e C o u r t r e i t e r a t e s t h a t in jud ic i a l decis ions w h e r e the r igh ts 
u n d e r Art ic le 8 of p a r e n t s and those of a child a r e a t s t ake , t he chi ld 's 
r ights m u s t be t he p a r a m o u n t cons ide ra t ion . If any ba l anc ing of i n t e r e s t s 
is necessary , t he i n t e r e s t s of t he child m u s t prevai l (see Elsholz v. Germany 
[ G C ] , no. 25735/94, § 52, E C H R 2000-VHI, a n d T.P. and KM. v. the United 
Kingdom [ G C ] , no. 28945/95 , § 72, E C H R 2001-V). Th i s appl ies also in 
cases such as the p r e s e n t . 

74. T h e C o u r t has not found any indica t ion tha t the d o m e s t i c cour t s , 
in s t r ik ing the ba l ance they did be tween the r igh t s of t he app l i can t a n d 
those of t h e child, failed to t ake t he app l i can t ' s r igh t s sufficiently in to 
account or dec ided in an a r b i t r a r y m a n n e r . 

75. T h e r e has the re fo re not been a viola t ion of Art ic le 8 of t he 
Conven t ion . 
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F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

Holds t ha t t h e r e has been no violat ion of Ar t ic le 8 of t he Conven t ion . 

D o n e in Engl ish , and notified in wr i t ing on 5 N o v e m b e r 2002, p u r s u a n t 
to Rule 77 §§ 2 and 3 of the Rules of C o u r t . 

S . D O L L É J . -P . C O S T A 

R e g i s t r a r P re s iden t 
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SOMMAIRE1 

Refus d'autoriser un père naturel à reconnaître son enfant 

Article 8 

Vie familiale - Refus d'autoriser un père naturel à reconnaître son enfant - Existence d'une vie 

familiale - Période de cohabitation et contacts subséquents - Ingérence - Protection des droits et 
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Le requérant et M""' R. curent une fille, S., en 1987. Quelques mois plus tard, le 
requérant emménagea avec M""' R. et S.; tous trois vécurent ensemble pendant 
environ une année. Le requérant partit alors pour le Moyen-Orient, où il 
demeura quelque deux ans et demi; au cours de cette période, ses contacts avec 
R. et S. se limitèrent à un échange de quelques lettres. En 1993, M"" R., qui avait 
contracté une maladie mortelle, rédigea un testament dans lequel elle exprimait 
le vœu qu'après sa mort son frère se vît confier la tutelle sur sa fille. Le requérant 
intenta alors sans succès une procédure tendant à l'obtention d'une ordonnance 
enjoignant à M""' R. de l'autoriser à reconnaître S. A la suite du décès de sa mère, 
S. fut placée au sein de la famille d'un autre frère de la défunte, conformément à 
un codicille rédigé par cette dernière. Le requérant vit d'abord S. toutes les trois 
semaines, puis il obtint un droit de visite. Par contre, sa demande d'établissement 
et d'enregistrement d'un acte de reconnaissance fut rejetée, et les recours formés 
par lui ultérieurement connurent le même sort. La Cour de cassation considéra 
qu'il ne serait pas dans l'intérêt de S. que celle-ci fût enlevée à la famille au sein 
de laquelle elle vivait, conséquence qu'aurait eue l'octroi au requérant de 
l'autorisation de la reconnaître. 

Article 8: la paternité biologique du requérant n'est pas controversée, et 
l'intéressé a cohabité avec S. et M"" R. pendant une certaine période après la 
naissance de l'enfant. De plus, il a continué à entretenir des contacts avec S. 
après le décès de M""' R. Dans ces conditions, il y a eu «vie familiale» et le refus 
au requérant du droit de reconnaître S. s'analyse en une ingérence. Cette 
ingérence était prévue par la loi telle qu' interprétée par les juridictions internes 
et elle poursuivait le but légitime de proléger «les droits et libertés d'aulrui». 
Quant à sa nécessité, même si les décisions des juridictions internes ont eu pour 
conséquence qu'aucun lien familial juridique entre le requérant el S. n'a pu être 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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reconnu, elles n'ont pas totalement privé le requérant de sa vie familiale avec sa 
fille, puisqu'elles lui ont permis de continuer à rendre visite à celle-ci. On ne peut 
donc pas dire que les droits garantis à l'intéressé par l'article 8 aient été ignorés. 
Les juridictions ont simplement considéré que les changements qui résulteraient 
de l'octroi au requérant de l'autorisation de reconnaître S. - à savoir que l'enfant 
irait vivre auprès de lui et prendrait automatiquement son patronyme - seraient 
préjudiciables à ses intérêts. Lorsqu'une mise en balance des intérêts s'impose, il y 
a lieu de faire prévaloir ceux de l'enfant. Par ailleurs, aucun élément ne donne à 
penser en l'espèce que les juridictions internes n'aient pas suffisamment pris en 
compte les intérêts du requérant ou qu'elles aient statué de manière arbitraire. 
Conclusion: non-violation (unanimité). 
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En l 'a f fa ire Y o u s e f c. P a y s - B a s , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sect ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M . J . - P . C O S T A , président, 

A . B . ВАКА, 
G. J Ô R U N D S S O N , 

K. J U N G W E R T , 

V . B U T K E V Y C H , 

M " " W . T H O M A S S E N , 

M . M . U G R E K H E L I D Z E J ' « £ « , 

e t de M M C S. D O L L É , greffière de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil le 8 oc tobre 2002, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n" 3371 1/96) d i r igée 

c o n t r e le R o y a u m e des Pays-Bas et don t R a m z i S a m i r Yousef («le 

r e q u é r a n t » ) , qu i possédai t alors la na t iona l i t é égyp t i enne , avait saisi la 

C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 

5 j u i n 1996 en ve r tu de l 'ancien ar t ic le 25 de la C o n v e n t i o n de 

s auvega rde des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la 

C o n v e n t i o n » ) , 

2. I n i t i a l e m e n t r e p r é s e n t é devan t la C o u r p a r M R J . H . F . Schul tz 

van H a e g e n , avocat inscri t au b a r r e a u de La Haye (Pays-Bas) , il l'a pa r la 

su i te é té p a r M ' ' O . C . van A n g e r e n , du m ê m e b a r r e a u . Le g o u v e r n e m e n t 

n é e r l a n d a i s («le G o u v e r n e m e n t » ) a é té r e p r é s e n t é p a r ses agen t s , 

M . R.A.A. Becker et M M C J . Schukk ing , du m i n i s t è r e n é e r l a n d a i s des 

Affaires é t r a n g è r e s . 

3. D a n s sa r e q u ê t e , le r e q u é r a n t se disai t v ic t ime d ' u n e viola t ion de 

l 'ar t ic le 8 d e la C o n v e n t i o n d a n s la m e s u r e où il avai t é té e m p ê c h é de 

r e c o n n a î t r e u n enfan t don t il é ta i t le pè r e b io logique . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1 e r n o v e m b r e 1998, da t e 

d ' e n t r é e en v igueu r du Pro tocole n" 11 à la Conven t i on (ar t ic le 5 § 2 

dud i t i n s t r u m e n t ) . 

5. Elle a é té a t t r i b u é e à la p r e m i è r e sect ion de la C o u r (ar t ic le 52 § 1 

du r è g l e m e n t de la C o u r ) . Au sein de celle-ci a a lors é té cons t i tuée 

c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t la c h a m b r e c h a r g é e d 'en 

c o n n a î t r e (ar t ic le 27 § 1 de la C o n v e n t i o n ) . 

6. Le 5 s e p t e m b r e 2000, la c h a m b r e a déc l a r é la r e q u ê t e recevable . 

7. Ni le r e q u é r a n t ni le G o u v e r n e m e n t n ' on t déposé d 'obse rva t ions sur 

le fond. 



270 ARRÊT YOUSEF c. PAYS-BAS 

8. Le 1" n o v e m b r e 2001 , la C o u r a modifié la compos i t ion de ses 

sec t ions (ar t ic le 25 § 1 du r è g l e m e n t ) . L'affaire est ainsi échue à la 

d e u x i è m e sect ion tel le q u e r e m a n i é e (ar t ic le 52 § 1). 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L ' E S P È C E 

9. Le r e q u é r a n t , qu i est né en 1959, posséda i t la na t iona l i t é égyp t i enne 

à l ' époque des faits i nc r iminés . Depu i s lors, il a o b t e n u la na t iona l i t é 

n é e r l a n d a i s e e t , a u t a n t q u e la C o u r sache , il rés ide a c t u e l l e m e n t aux 

Pays-Bas . 

A. Le c o n t e x t e f a c t u e l 

10. Le r e q u é r a n t a r r iva p o u r la p r e m i è r e fois aux Pays-Bas en 1985. La 

m ê m e a n n é e , il r e n c o n t r a M"" R., r e s s o r t i s s a n t e n é e r l a n d a i s e . Le 

16 j a n v i e r 1987, le couple , qui n ' é t a i t pas m a r i é et ne cohab i ta i t pas , eut 

u n e fille, S. Pa r une décision du 12 février 1987, le j u g e can tona l 

(kantonrechter) dé s igna le r e q u é r a n t c o m m e sub rogé t u t e u r (lozeiend voogd) 

de S., M'™' R. é t a n t , en sa qua l i t é de m è r e , ipso jure t u t r i ce (voogdes) de la 

fillette. 

11. En aoû t 1987 ou aux a l e n t o u r s d e ce t t e pé r iode , le r e q u é r a n t 

e m m é n a g e a avec M™e R. et leur fille dans la ma i son de la m è r e de M™1' R. 

Ils y v é c u r e n t e n s e m b l e p e n d a n t envi ron u n e a n n é e . 

12. En ju i l l e t 1988, le r e q u é r a n t pa r t i t pour le M o y e n - O r i e n t , où il 

d e m e u r a q u e l q u e deux ans et d e m i . Au cours de c e t t e pé r iode , les 

con tac t s e n t r e le r e q u é r a n t , d ' une p a r t , et M""' R. et S., de l ' au t r e , se 

l i m i t è r e n t à un é c h a n g e de q u e l q u e s l e t t r e s . 

13. Le r e q u é r a n t r e g a g n a les Pays-Bas d é b u t 1991. Il aff irme qu ' i l 

r e n c o n t r a S. tous les qu inze j o u r s j u s q u ' e n 1993. N o n o b s t a n t ses 

d e m a n d e s r é i t é r é e s , M™' R. lui refusa l ' au to r i sa t ion de r e c o n n a î t r e 

(erkennen) S. 

14. M"" R. c o n t r a c t a p a r la su i te u n e m a l a d i e mor t e l l e . Le 9 juin 1993, 

elle r éd igea u n t e s t a m e n t d a n s lequel elle e x p r i m a i t le v œ u q u ' a p r è s sa 

m o r t la tu t e l l e sur sa fille S. fût confiée à l 'un de ses f rères , M . H.R. 

E n j a n v i e r 1994, le r e q u é r a n t i n t e n t a u n e p r o c é d u r e en référé (korl geding) 

d e v a n t le p r é s i d e n t du t r i b u n a l d ' a r r o n d i s s e m e n t (arrondissementsrechtbank) 

de Zwolle, sol l ici tant le p rononcé d ' une o r d o n n a n c e en jo ignan t à M ' m ' R. 

de lui d o n n e r l ' au to r i sa t ion de r e c o n n a î t r e S. Le 25 j a n v i e r 1994, le 

p r é s i d e n t le d é b o u t a de sa d e m a n d e . Il cons idé r a q u e M m c R. n 'avai t pas 

a b u s é de son dro i t de refuser au r e q u é r a n t l ' au to r i sa t ion de r e c o n n a î t r e S. 

dès lors q u e le c h a n g e m e n t de n o m q u ' e n t r a î n e r a i t pare i l le r econna i s sance 
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ne pouvai t pa s se r pour c o r r e s p o n d r e à l ' in té rê t s u p é r i e u r de l ' enfant . Le 

p r é s i d e n t a jou ta toutefois , à t i t r e d'obiter diction, qu ' i l é ta i t i m p o r t a n t pour 

le r e q u é r a n t c o m m e p o u r sa fille que les c o n t a c t s e n t r e eux pus sen t se 

poursu iv re . Il déc l a r a ainsi j u g e r souha i t ab le q u e S. al lât passer un week-

end sur deux a u p r è s de son p è r e . 

15. D a n s un codicille d a t é du 7 février 1994, M""' R. déc l a r a s ' ê t re mise 

d 'accord avec u n a u t r e d e ses frères , M. J .R. , pour q u ' a p r è s son décès S. fût 

p lacée d a n s la famille de ce d e r n i e r . M"" R. d é c l a r a pa r a i l leurs q u e c 'é ta i t 

sa volonté expresse q u e le r e q u é r a n t ne r e n d î t pas visite à sa fille, dès lors 

q u e cela p e r t u r b e r a i t g r a v e m e n t la vie de la famille clans laquel le S. devai t 

ê t re é levée. M™' R. e x p r i m a é g a l e m e n t l 'avis selon lequel il serai t 

con t r a i r e à l ' in té rê t s u p é r i e u r de sa fille q u e le r e q u é r a n t se vît 

r e c o n n a î t r e un dro i t de visi te . D ' a p r è s M'"1' R., l ' in té ressé n 'avai t pas de 

domici le fixe, pas de p e r m i s de séjour, pas d ' emplo i et pas de ressources 

f inanc iè re s ; il n 'u t i l i se ra i t la g a r d e de sa fille q u e c o m m e un moyen 

d ' ob t en i r un p e r m i s de séjour aux Pays-Bas et le v e r s e m e n t de 

p r e s t a t i o n s sociales . Avan t qu 'e l l e ne t o m b e m a l a d e , le r e q u é r a n t n 'avai t 

pas m o n t r é b e a u c o u p d ' i n t é r ê t pour S. et il n 'avai t pas con t r ibué 

f i n a n c i è r e m e n t à son éduca t ion . 

16. M""' R. décéda le 15 février 1994. C o m m e elle en avai t e x p r i m é le 

souha i t , son frère H.R. fut dés igné t u t e u r de S. et l 'enfant fut p lacée au 

sein de la famille de M. J .R . Le r e q u é r a n t vit S. une fois t ou t e s les trois 

s e m a i n e s , c o n f o r m é m e n t à un a r r a n g e m e n t mis au point avec la famille R. 

17. A la su i te du décès de M""' R., le r e q u é r a n t d e m a n d a à l'officier de 

l 'é tat civil (ambtenaar van de burgerlijke stand) de D e v e n t e r d ' é t ab l i r un ac te 

de r econna i s sance et de l ' inscrire d a n s le r eg i s t r e des na i s sances . P a r une 

l e t t r e du 18 février 1994, l'officier de l ' é t a t civil i n fo rma le r e q u é r a n t qu' i l 

ne pouvai t d o n n e r su i te à sa d e m a n d e , e s t i m a n t q u e c 'é ta i t le droi t 

égypt ien , qui ne prévoyai t pas la r econna i s sance d ' en fan t s , qu i é tai t 

appl icable . 

B. La p r o c é d u r e d e v a n t le t r i b u n a l d ' a r r o n d i s s e m e n t d e Zwol le 

18. Le 28 février 1994, le r e q u é r a n t , s ' appuyan t sur l 'ar t icle 1:29 

du code civil (Burgerlijk Wetboek), d e m a n d a au t r i b u n a l d ' a r r o n d i s s e m e n t 

de Zwolle d ' en jo indre à l'officier de l ' é ta t civil d ' é t ab l i r l 'acte de re

conna i s sance sollicité et de l ' inscrire d a n s les r eg i s t r e s a p p r o p r i é s . T o u t 

en a d m e t t a n t avec le r e q u é r a n t q u e c 'é ta i t le droi t n é e r l a n d a i s qui 

t rouva i t à s ' app l iquer , le t r i buna l d ' a r r o n d i s s e m e n t r end i t le 19 oc tobre 

1994 u n e décis ion r e j e t a n t la d e m a n d e . Il re leva n o t a m m e n t que , de son 

v ivant , M""' R. avait toujours refusé de d o n n e r au r e q u é r a n t l ' au to r i sa t ion 

de r e c o n n a î t r e S., qu ' i l n 'avai t pas é té é tab l i qu ' i l ex is tâ t e n t r e le 

r e q u é r a n t et S. u n e vie famil ia le au sens de l 'a r t ic le 8 d e la Conven t ion , 
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et q u ' à la su i t e du décès de M""' R. q u e l q u ' u n d ' a u t r e q u e le r e q u é r a n t 

s 'é ta i t vu confier la tu te l le sur S., qu i en o u t r e ne vivait pas avec le 

r e q u é r a n t . 

C. La procédure devant le tribunal d'arrondissement de 
Maastricht 

19. D a n s l ' in terval le , en j u i n 1994, le r e q u é r a n t avait invité le t r i buna l 

d ' a r r o n d i s s e m e n t de M a a s t r i c h t à lui conférer le dro i t de voir S. un week-

end sur deux c o m m e l 'avait r e c o m m a n d é le p r é s i d e n t du t r i buna l 

d ' a r r o n d i s s e m e n t d e Zwolle. Il sou t ena i t q u e M. H.R. m e t t a i t obs tac le à 

l 'exercice p a r lui de son droi t à voir sa fille de m a n i è r e r égu l i è re et 

t r anqu i l l e . Lors de l ' audience o rgan i sée le 3 oc tobre 1994 d a n s la 

p r o c é d u r e en q u e s t i o n , M. H.R. et M. J .R. d é c l a r è r e n t qu ' i l n ' ex i s t a i t et 

n 'ava i t j a m a i s exis té a u c u n e vie famil iale e n t r e le r e q u é r a n t et S., q u e si 

le r e q u é r a n t souha i t a i t ob t en i r le dro i t d e voir S. r é g u l i è r e m e n t c ' é ta i t 

u n i q u e m e n t afin de pouvoir ob t en i r un p e r m i s de sé jour , q u e S. é t a i t en 

t r a in de s ' i n t ég re r à sa nouvelle famil le , qu ' e l l e appe la i t M. J .R . papa , q u e 

les visites du r e q u é r a n t ne lui p la isa ient pas et qu 'e l le ne lui faisait pas 

conf iance. Le r e q u é r a n t r ép l iqua q u e S. é ta i t t r ès i m p o r t a n t e à ses yeux, 

q u e feu M" l c R. avai t é té f o r t e m e n t inf luencée pa r sa m è r e , qu i la 

d o m i n a i t , q u ' à l ' insu de la m è r e de M m c R. le r e q u é r a n t avai t con t inué 

d ' e n t r e t e n i r sa r e l a t ion avec M""' R. u n e fois qu ' i l s ava ien t cessé de vivre 

e n s e m b l e , et q u e c 'é ta i t la m è r e de M m " R. qu i avait dit à S. de ne pas 

a p p e l e r le r e q u é r a n t p a p a . 

20. A l ' issue de l ' aud ience , le t r i b u n a l d ' a r r o n d i s s e m e n t , e s t i m a n t qu ' i l 

y avait u n e «vie fami l ia le» e n t r e le r e q u é r a n t et S., déc ida à t i t r e 

provisoire que les con t ac t s e n t r e le pè r e et sa fille deva ien t se poursu iv re 

d a n s les locaux du Consei l de la p ro tec t ion de l 'enfance (Raad voor de 

Kinderbescherming) et qu ' i l s t a t u e r a i t de m a n i è r e définit ive sur la base du 

r a p p o r t qu i sera i t é tab l i pa r cet o r g a n e . 

D . La procédure devant la cour d'appel 

2 1 . Le r e q u é r a n t a t t a q u a devan t la cour d ' appe l (gerechlshqf) d ' A r n h e m 

la décis ion d u t r i b u n a l d ' a r r o n d i s s e m e n t de Zwolle de ne pas en jo indre à 

l'officier de l ' é ta t civil d ' é t ab l i r u n ac te de r econna i s sance . Il s o u t e n a i t q u e 

le refus de M m e R. de consen t i r à ce qu ' i l r e c o n n û t S. ne pouvai t plus 

p rodu i r e a u c u n effet ap r è s la m o r t de l ' i n té ressée . D a n s ces condi t ions , 

les t r i b u n a u x n ' ava ien t pas à se p e n c h e r su r la ques t i on de savoir s'il 

ex is ta i t ou non u n e vie familiale e n t r e le r e q u é r a n t et S. P o u r le cas où la 

cour d ' appe l e s t i m e r a i t n é a n m o i n s nécessa i re d ' e x a m i n e r ce t t e ques t i on 

et de p rocéde r à un exercice de mise en ba l ance tel q u e celui r equ i s pa r 
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l 'ar t ic le 8 de la C o n v e n t i o n , le r e q u é r a n t soul igna i t qu ' i l é t a i t le père 

n a t u r e l de S. et af f i rmai t que non s e u l e m e n t il avai t exis té une vra ie 

r e l a t ion e n t r e M""' R. et l u i - m ê m e mais q u ' e n o u t r e ils ava ien t vécu 

e n s e m b l e p e n d a n t q u e l q u e t e m p s et ava ien t con t r i bué de m a n i è r e égale 

à la g a r d e et à l ' éduca t ion de S. Le r e q u é r a n t se référa i t é g a l e m e n t à la 

d e m a n d e ad re s sée pa r lui au t r i buna l d ' a r r o n d i s s e m e n t de M a a s t r i c h t aux 

fins de se voir a t t r i b u e r des dro i t s de visi te plus i m p o r t a n t s à l ' égard de S. 

T o u t en c o n c é d a n t q u e du vivant de la m è r e d e S. u n e r econna i s sance non 

s o u h a i t é e a u r a i t pu cons t i t ue r une a t t e i n t e d i s p r o p o r t i o n n é e à la vie 

pr ivée et famil iale de l ' i n té ressée , il s o u t e n a i t q u ' u n e fois M""' R. décédée 

seuls les i n t é r ê t s du r e q u é r a n t et de son enfan t d e m e u r a i e n t à m e t t r e en 

ba l ance les u n s p a r r a p p o r t aux a u t r e s et qu ' i l n 'y avait du côté de l 'enfant 

a u c u n i n t é r ê t i m p o r t a n t mi l i t an t con t re u n e r econna i s sance . 

22. Le r e q u é r a n t faisait valoir enfin qu ' i l avai t dès le d é p a r t e x p r i m é le 

dés i r d ' ob t en i r la tu t e l l e (voogdij) su r S. a p r è s le décès de la m è r e de la 

fillette et q u e celle-ci devai t vivre avec lui. O r , pour q u ' u n e d e m a n d e de 

c h a n g e m e n t de tu t e l l e pû t avoir la m o i n d r e chance de succès, le r e q u é r a n t 

devai t d ' abo rd avoir r econnu sa fille. Il invi ta i t pa r a i l leurs la cour d ' appe l 

à s t a t u e r sans t a r d e r sur sa r e q u ê t e car il é t a i t m e n a c é d ' expu l s ion , le 

s ec r é t a i r e d ' E t a t à la J u s t i c e (Staatsecretaris van Justitie) n ' a d m e t t a n t pas 

qu' i l y eût u n e vie famil iale e n t r e l u i - m ê m e et S. U n e r econna i s sance 

servi ra i t à conf i rmer de m a n i è r e officielle les l iens n a t u r e l s ex i s tan t 

e n t r e le pè r e et sa fille. 

23 . Lors d e l ' aud ience o rgan i sée pa r la cour d ' appe l le 8 d é c e m b r e 

1994, le r e q u é r a n t af f i rma e n t r e a u t r e s qu' i l avai t tou jours fait le 

m a x i m u m p o u r r e n d r e S. h e u r e u s e , mais q u e la famil le de M"" R. ne 

l 'avait j a m a i s accep té . Ce la n 'avai t toutefois pas e m p ê c h é l ' é t ab l i s semen t 

d ' u n e r e l a t i on forte e n t r e S. et l u i - m ê m e . 

24. P a r une décision du 17 j a n v i e r 1995, la cour d ' appe l r e j e t a le 

recours du r e q u é r a n t . Elle j u g e a q u e le refus expl ic i te de M""' R. de 

consen t i r à la r econna i s sance de S. p a r le r e q u é r a n t n 'avai t pas cessé de 

p r o d u i r e ses effets a p r è s son décès pu i squ 'e l l e avait déc l a r é d a n s son 

t e s t a m e n t qu ' e l l e pe r s i s t a i t d a n s son refus , qu 'e l le e s t i m a i t ê t r e dans 

l ' in té rê t de l ' enfant . 

25. La cour d ' appe l cons idé ra en o u t r e q u ' à suppose r m ê m e q u ' u n e vie 

famil iale eût à u n e époque exis té e n t r e le r e q u é r a n t et S., elle avai t été 

r o m p u e p a r les é v é n e m e n t s u l t é r i e u r s . Les contac t s qui ava ien t eu lieu 

e n t r e le r e q u é r a n t d ' u n e pa r t et M'111' R. et S. de l ' au t r e ava ien t é t é si 

r a r e s e t i r r égu l i e r s et t e l l e m e n t d é p o u r v u s d 'affection m u t u e l l e qu ' i ls ne 

pouva ien t p lus s ' ana lyser en une vie famil ia le . La cour d ' appe l j u g e a pa r 

a i l leurs q u ' à suppose r m ê m e qu ' i l ex i s tâ t toujours une vie famil iale les 

i n t é r ê t s de l ' enfant deva ien t l ' e m p o r t e r su r t o u t e a u t r e cons idé ra t ion . O r 

ces i n t é r ê t s s e ra i en t le m i e u x servis si l 'on p e r m e t t a i t à S. de g r a n d i r dans 

la famil le au sein de laquel le elle avai t é té p lacée ap rè s le décès de sa 
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m è r e , c o n f o r m é m e n t aux d e r n i è r e s vo lon tés expl ic i tes de celle-ci, et où 

elle recevai t les soins et l ' a t t en t ion dont elle avait besoin. La 

r econna i s sance que voulai t opé re r le r e q u é r a n t visai t à p rovoquer un 

c h a n g e m e n t d a n s c e t t e s i tua t ion et ne pouvai t donc pas se r pour ê t r e 

d a n s l ' in té rê t de S. L a cour d ' appe l e s t i m a q u e c e t t e conclusion é ta i t 

d ' a u t a n t plus jus t i f iée q u e le r e q u é r a n t n 'avai t j a m a i s eu la g a r d e de S., 

qu ' i l n 'avai t j a m a i s a u p a r a v a n t fait savoir qu ' i l souha i t a i t r é e l l e m e n t 

a s s u m e r la g a r d e de son enfant et q u ' e n o u t r e il n 'avai t pas é tayé son 

af f i rmat ion selon laquel le il sera i t capab le d ' a s s u m e r ce t t e c h a r g e de 

m a n i è r e r e sponsab le . D e surcro î t , u n e r econna i s sance signif ierai t q u e S. 

p r e n d r a i t a u t o m a t i q u e m e n t le p a t r o n y m e du r e q u é r a n t , a lors qu 'e l l e 

posséda i t m a i n t e n a n t le m ê m e p a t r o n y m e que les a u t r e s m e m b r e s de la 

famille dans laquel le elle g rand i s sa i t . 

E. La p r o c é d u r e d e v a n t la C o u r d e c a s s a t i o n 

26. Le r e q u é r a n t fo rma devan t la C o u r de cassa t ion [Höge Raadj un 

pourvoi d a n s l eque l il s o u t e n a i t n o t a m m e n t q u e la cour d ' appe l avait eu 

tor t de cons idé re r q u e le refus de M""' R. de c o n s e n t i r à la r e conna i s s ance 

de S. p a r le r e q u é r a n t pouvai t toujours p r o d u i r e des effets ap rès le décès 

de l ' in té ressée . En o u t r e , les disposi t ions légales p e r t i n e n t e s ne faisaient 

pas de l ' exis tence d ' u n e vie famil iale e n t r e u n p è r e et son enfan t n a t u r e l 

une condi t ion p o u r la r econna i s sance du second pa r le p r e m i e r . En tou t 

é t a t de cause , c o n t r a i r e m e n t à ce q u e la cour d ' appe l avait e s t i m é , il 

ex is ta i t une vie famil iale e n t r e le r e q u é r a n t et S., de sor te que la 

conclus ion de la cour d ' appe l sur ce point é ta i t i n c o m p r é h e n s i b l e . 

27. Le r e q u é r a n t sou tena i t é g a l e m e n t que la cour d 'appel avait eu tor t 

de cons idérer qu ' i l sera i t d a n s l ' in térê t de S. qu 'e l le fût élevée au sein de la 

famille de M. J .R. Le légis la teur avait en effet e s t imé q u e dans u n e affaire 

telle celle de l 'espèce, où la m è r e étai t décédée , une reconna issance p a r le 

pè re na tu r e l sera i t dans l ' in térêt de l 'enfant. D e plus, u n e reconna issance 

n ' e m p o r t e r a i t pas p a r e l l e -même de c h a n g e m e n t s dans les condi t ions de 

vie de l 'enfant. Pare i ls c h a n g e m e n t s ne pou r r a i en t in te rveni r q u e si le 

r e q u é r a n t formai t une d e m a n d e de modification du r é g i m e de tute l le et , 

d a n s ce cas , les i n t é rê t s de l 'enfant p o u r r a i e n t ê t r e appréc iés au m o m e n t 

de la d e m a n d e . Enfin, le r e q u é r a n t sou tena i t q u e la cour d 'appel ne pouvai t 

avoir c o r r e c t e m e n t d é t e r m i n é ce qu i cor responda i t à l ' in térê t de S. 

puisqu 'e l le n 'avai t pas sollicité l'avis du Consei l de la pro tec t ion de l 'enfance. 

28. P a r une décis ion du 8 d é c e m b r e 1995, la C o u r d e cassa t ion re je ta le 

pourvoi . T o u t en souscr ivan t à l 'avis du r e q u é r a n t selon lequel le refus de 

M'"' R. de consen t i r à ce qu ' i l r e c o n n û t S. - refus q u e l ' i n té ressée pouvai t 

p a r f a i t e m e n t oppose r , pare i l droi t ayan t é té conféré p a r la légis la t ion afin 

de p r o t é g e r l ' i n t é rê t des m è r e s d a n s sa s i tua t ion - n ' é t a i t plus val ide ap rè s 
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le décès de l ' i n t é ressée , elle re leva que la cour d ' appe l avai t fourni des 

mot i i s s u p p l é m e n t a i r e s pour just if ier sa décision de ne pas en jo indre à 

l'officier de l ' é ta t civil d ' é tab l i r un ac te de r econna i s sance à suppose r 

q u ' u n e vie famil ia le ex is tâ t . P o u r la C o u r de cassa t ion , ce r a i s o n n e m e n t 

suffisait pa r l u i - m ê m e à jus t i f ie r la décis ion de la cour d ' appe l . A cet égard , 

la h a u t e ju r id ic t ion faisait observer q u ' u n e r econna i s sance valable 

e m p o r t e r a i t a u t o m a t i q u e m e n t c r éa t i on de l iens fami l iaux j u r i d i q u e m e n t 

r e c o n n u s e n t r e l ' enfant et la p e r s o n n e a u t e u r de la r e c o n n a i s s a n c e . C e t t e 

c o n s é q u e n c e i m p o r t a n t e signifiait q u ' u n e r econna i s sance pouvai t affecter 

les i n t é r ê t s de l 'enfant p ro t égés p a r l 'ar t icle 8 de la Conven t i on . Si une 

r econna i s sance pouvai t servir ces i n t é r ê t s , elle pouvai t é g a l e m e n t leur 

nu i r e . L 'a r t ic le 8 avai t ainsi obligé la cour d ' appe l à m e t t r e en ba lance les 

i n t é r ê t s d u r e q u é r a n t à faire conf i rmer la r e l a t ion e n t r e l u i - m ê m e et S. de 

m a n i è r e à e m p o r t e r c réa t ion de l iens fami l iaux j u r i d i q u e m e n t r econnus , à 

suppose r q u e ladi te re la t ion pû t s ' analyser en une vie famil ia le , d 'une 

p a r t , et les i n t é r ê t s de l 'enfant à c o n t i n u e r à vivre au sein de la famille 

d a n s l aque l le elle é ta i t élevée depu i s la m o r t de sa m è r e et à conserver le 

p a t r o n y m e de c e t t e famil le , de l ' au t r e . La C o u r de cassa t ion cons idé ra que 

la cour d ' appe l s 'é ta i t c o r r e c t e m e n t a c q u i t t é e de ce t t e t âche . 

29. D è s lors q u e le r e q u é r a n t n 'ava i t j a m a i s fait m y s t è r e du fait qu' i l 

e n t e n d a i t o b t e n i r la g a r d e de S., qu ' i l souha i t a i t voir venir vivre avec lui, la 

cour d ' appe l avai t eu ra ison de p r e n d r e en cons idé ra t ion l ' in té rê t de S. à 

ne pas voir sa rés idence au sein de la famille de M. J .R. m e n a c é e p a r l ' issue 

d ' une nouvel le p r o c é d u r e jud ic i a i r e . Enfin, les d isposi t ions légales en 

v igueur n e faisaient pas obl igat ion à la cour d ' appe l de soll ici ter l'avis du 

Conse i l de la p ro tec t ion de l 'enfance, et c 'é ta i t à la j u r id i c t ion e l l e -même 

qu ' i l i ncomba i t de d é t e r m i n e r si pa re i l avis devai t ou non ê t r e sollicité. 

30. U n c h a n g e m e n t dans les condi t ions de vie de S. survint au cours et 

à la su i t e de la p r o c é d u r e m e n é e d e v a n t la C o u r de cassa t ion , mais celle-ci 

ne pu t p r e n d r e en cons idé ra t ion cet é l é m e n t nouveau , car, en ve r tu de 

l 'a r t ic le 419 § 2 du code de p r o c é d u r e civile (Wetboek van Burgerlijke 

Rechlsvordering), elle é ta i t liée pa r les faits du doss ier tels qu ' i l s ava ien t 

é té é tabl is pa r la cour d ' appe l . 

F. D é v e l o p p e m e n t s u l t é r i e u r s 

3 1 . En s e p t e m b r e 1995, S. r e t o u r n a vivre chez sa g r a n d - m è r e 

m a t e r n e l l e . D ' ap rè s le Consei l de la p ro tec t ion de l 'enfance, l 'une des 

raisons de ce c h a n g e m e n t rés idai t dans la dé t r e s se causée à la famille de 

son oncle J .R. pa r la d e m a n d e de droi t de visite formée par le r e q u é r a n t . Le 

31 j anv ie r 1996, le Consei l de la p ro tec t ion de l 'enfance invita le j u g e des 

enfants (kinderrechter) du t r ibuna l d ' a r r o n d i s s e m e n t d ' A m s t e r d a m à pro

noncer u n e o rdonnance de p l a c e m e n t sous survei l lance (ondertoezichtstelling) 

à l ' égard de S. Lors d 'une aud ience qui eu t lieu le 21 février 1996, le j u g e des 
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enfants déc la ra q u e pour l 'heure il sera i t préférable q u e S. d e m e u r â t aup rès 

de sa g r a n d - m è r e mais q u e le contac t devai t ê t r e m a i n t e n u e n t r e le 

r e q u é r a n t et S. et qu ' i l fallait e x a m i n e r plus avant le rôle que pour ra i t 

j o u e r le r e q u é r a n t à l 'avenir d a n s la vie de S. Le 6 m a r s 1996, le j u g e des 

enfants p rononça une o rdonnance de p l a c e m e n t sous survei l lance et 

dés igna u n t u t e u r familial (gezinsvoogd). 

32. Le 6 n o v e m b r e 1996, l'officier de l 'é tat civil refusa d 'accuei l l i r u n e 

nouvelle d e m a n d e du r e q u é r a n t t e n d a n t à l ' é t ab l i s sement d 'un ac te de 

reconna issance et à l ' inscript ion de pare i l ac te d a n s le reg i s t re des 

naissances . Le r e q u é r a n t s ' adressa u n e nouvel le fois au t r ibuna l d ' a r ron

d i s semen t de Zwolle, s o u t e n a n t q u e les c i rcons tances qui avaient about i 

au rejet de sa p r e m i è r e d e m a n d e n ' é t a i en t plus les m ê m e s , pu i sque S. ne 

vivait plus chez son oncle. Il précisai t en o u t r e qu' i l se faisait du souci poul

ie b ien-ê t re de sa fille, eu éga rd à l 'âge avancé et au c a r a c t è r e d o m i n a t e u r 

de sa g r a n d - m è r e . Il se disait enfin capable de s 'occuper l u i -même de S. 

33 . Le t r i buna l d ' a r r o n d i s s e m e n t r e j e t a la d e m a n d e du r e q u é r a n t le 

26 m a i 1997. Il e s t i m a q u e le c h a n g e m e n t i n t e r v e n u d a n s les condi t ions 

de vie de S. avait é t é p rovoqué p a r le j u g e des en fan t s et ne pouvai t 

pa s se r p o u r ê t r e p ré jud ic iab le à S. De surcro î t , le p rononcé de 

l ' o rdonnance de p l a c e m e n t sous survei l lance avai t e m p o r t é octroi d ' une 

aide aux p e r s o n n e s r e sponsab les de la g a r d e et de l ' éduca t ion de S. Dès 

lors, le c h a n g e m e n t i n t e rvenu d a n s les condi t ions de vie de l 'enfant ne 

pouvai t en soi modif ier le r é s u l t a t de l 'exercice de mise en ba l ance qu i 

avait é té effectué par la cour d ' appe l d ' A r n h e m . Re levan t que le 

r e q u é r a n t s 'efforçait toujours d ' ob t en i r la g a r d e de S., le t r i buna l 

d ' a r r o n d i s s e m e n t cons idé ra enfin q u e la r econna i s sance de S. p a r son 

pè r e ne se ra i t pas d a n s l ' in té rê t de l ' enfant . 

34. Le r e q u é r a n t n ' i n t e r j e t a pas appe l con t re la décis ion r e n d u e p a r le 

t r i buna l d ' a r r o n d i s s e m e n t le 26 m a i 1997. 

35. Depu i s l ' en t r ée en v igueur de la loi du 6 avril 1995 abol issant 

l ' ins t i tu t ion de la sub rogée tu te l l e , le r e q u é r a n t n ' e s t p lus sub rogé t u t e u r 

de S. 

36. II a e n t r e - t e m p s acquis la na t i ona l i t é n é e r l a n d a i s e et a épousé u n e 

a u t r e f e m m e , don t il a un fils. 

IL LE D R O I T I N T E R N E P E R T I N E N T 

A. D r o i t d e la f a m i l l e 

/. Le droit de la famille à l'époque des événements incriminés 

37. U n enfan t né hors m a r i a g e avai t le s t a t u t d ' en fan t n a t u r e l de sa 

m è r e . Il devena i t l ' enfant n a t u r e l de son pè r e si ce d e r n i e r le 
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r econna i s sa i t , le « p è r e » é t a n t r é p u t é ê t r e l ' h o m m e ayan t r econnu 

l ' enfant , qu ' i l en fût ou non le p è r e b io logique (ar t ic le 1:221 du code 

civil). 

38 . U n enfant né hors m a r i a g e avait de plein droi t des liens 

fami l iaux j u r i d i q u e m e n t r e c o n n u s avec sa m è r e et les m e m b r e s de la 

famil le de celle-ci. U n e r econna i s s ance de l 'enfant pa r le pè re 

e m p o r t a i t c réa t ion de l iens fami l iaux j u r i d i q u e m e n t r e c o n n u s e n t r e lui 

e t l ' enfant ainsi q u ' e n t r e l 'enfant et les m e m b r e s de la famil le de son 

pè r e (ar t ic le 1:222 du code civil). A l ' époque p e r t i n e n t e , le p a t r o n y m e 

de pare i l enfan t é t a i t le p a t r o n y m e du pè re si ce d e r n i e r avai t r econnu 

l 'enfant et le p a t r o n y m e de la m è r e d a n s le cas co n t r a i r e (ar t ic le 1:5 § 2 

du code civil). 

39. L a r econna i s sance d 'un enfan t pouvai t se faire p a r le biais 

d ' une inscr ip t ion sur le cert i f icat de na i s sance p r o p r e m e n t dit ou pa r 

la voie d 'un ac te de r econna i s sance s épa ré d res sé à c e t t e fin pa r 

l'officier de l ' é ta t civil ou un n o t a i r e (ar t icle 1:223 du code civil). U n 

ac te de r econna i s sance é tabl i pa r le greffier é ta i t inscri t d a n s le 

r eg i s t r e des na i s sances (ar t ic le 1:21 § 3 du code civil). A la d e m a n d e 

d ' u n e p a r t i e i n t é r e s sée , le t r i buna l d ' a r r o n d i s s e m e n t pouvai t o r d o n n e r 

l ' inscr ipt ion d ' un ac te d a n s les r eg i s t r e s a p p r o p r i é s (ar t ic le 1:29 § 1 du 

code civil). 

40. U n e r econna i s sance n ' é t a i t pas va lab le si elle é ta i t faite du vivant 

de la m è r e sans le c o n s e n t e m e n t p réa lab le écrit de celle-ci (ar t ic le 1:224 

§ 1 d) du code civil). Toute fo i s , c o m p t e t enu du dro i t du pè r e et de 

l 'enfant au respec t de leur «vie fami l ia le» au sens de l 'ar t icle 8 de la 

C o n v e n t i o n , la C o u r de cassa t ion i n t e r p r é t a i t ladi te d isposi t ion de 

m a n i è r e à ce q u e l 'on pû t pa s se r o u t r e au droi t de ve to effectif qu 'e l le 

donna i t à la m è r e si celle-ci en abusa i t (voir n o t a m m e n t la décision 

r e n d u e p a r la C o u r d e cassa t ion le 8 avril 1988, Nederlandse Jurisprudentie 

1989, n" 170). 

4 1 . L ' h o m m e qui avai t r econnu l 'enfant pouvai t invi ter le t r ibuna l 

d ' a r r o n d i s s e m e n t à lui accorder la g a r d e de ce d e r n i e r . Si une p e r s o n n e 

a u t r e q u e la m è r e avai t la g a r d e de l 'enfant , pare i l le r e q u ê t e ne pouvai t 

ê t r e r e j e t ée q u e s'il y avai t des ra i sons de c r a i n d r e q u e les i n t é r ê t s de 

l 'enfant s e ra i en t négl igés . En r e v a n c h e , si la m è r e avai t la g a r d e de 

l ' enfant , la r e q u ê t e ne pouvai t ê t r e accuei l l ie q u e si le t r ibuna l 

d ' a r r o n d i s s e m e n t cons idé ra i t q u e pare i l le décis ion servira i t a u mieux 

les i n t é r ê t s de l ' enfant (ar t ic le 1:288 d u code civil). 

42. D a n s le c ad re d ' u n e p r o c é d u r e c o n c e r n a n t n o t a m m e n t l ' au to r i t é 

p a r e n t a l e , la g a r d e et le dro i t de visi te, la j u r i d i c t i on c o m p é t e n t e pouvai t 

sol l ici ter l 'avis du Consei l de la p ro t ec t i on de l ' enfance s'il lui pa ra i s sa i t 

nécessa i re d ' ob t en i r pare i l avis p o u r pouvoir se l ivrer à u n e app réc i a t i on 

co r r ec t e de l ' in té rê t de l ' enfant (ar t ic le 902a du code de p r o c é d u r e 

civile). 
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2. La nouvelle législation 

43. Le L ' a v r i l 1998 est e n t r é en v igueur un nouvel ar t ic le 1:204 du code 

civil. Le t e x t e en prévoit toujours la nécess i té pour un h o m m e dés i r eux de 

r e c o n n a î t r e un enfan t non encore âgé de seize ans d ' ob t en i r au p réa l ab l e 

l ' au to r i sa t ion écr i te d e la m è r e (ar t ic le 1:204 § 1 c) ) . En cas de refus, 

l ' au to r i sa t ion de la m è r e peu t ê t r e r e m p l a c é e pa r une a u t o r i s a t i o n du 

t r ibuna l d ' a r r o n d i s s e m e n t (ar t ic le 1:204 § 3). Toutefo is , l ' h o m m e cpii 

sollicite pare i l le a u t o r i s a t i o n doit ê t r e le pè r e biologique de l ' en fan t ; de 

surcro î t , la r econna i s sance ne doit pas nu i re à la re la t ion de la m è r e avec 

l 'enfant ni aux p rop res i n t é r ê t s de l 'enfant (ibidem). L ' exposé des motifs 

a c c o m p a g n a n t le projet qui abou t i t finalement à l ' adopt ion de la 

d isposi t ion en cause précise q u e l ' au to r i sa t ion du t r i b u n a l d ' a r rond i s se 

m e n t est r equ ise d a n s t o u t e s les s i tua t ions où l ' au to r i sa t ion de la m è r e ne 

peu t ê t r e o b t e n u e , y compr i s en cas de décès de celle-ci (Kamerstukken 

( D o c u m e n t s p a r l e m e n t a i r e s ) II, session 1995-1996, 24 649 n" 3, p . 10). En 

o u t r e , l ' au to r i sa t ion écri te de l 'enfant est r equ ise s'il a a t t e i n t l 'âge cle 

douze ans (ar t ic le 1:204 § 1 d ) ) . 

44. Au m ê m e m o m e n t a é té in t rodu i t d a n s le code civil u n ar t ic le 1:207 

en ve r tu d u q u e l un enfan t peu t d e m a n d e r au t r i b u n a l d ' a r r o n d i s s e m e n t 

de p r o n o n c e r une d é c l a r a t i o n jud ic i a i r e de p a t e r n i t é (gerechlelijke 

vaststelling van vaderschap) afin que soit é tabl i un l ien j u r i d i q u e e n t r e lui et 

son pè re b io logique. A u c u n déla i n 'es t prévu pour l ' i n t roduc t ion de 

parei l le r e q u ê t e . 

B. S t a t u t d e la C o n v e n t i o n e n dro i t n é e r l a n d a i s 

45. Le s t a t u t de la Conven t i on en droi t n é e r l a n d a i s est régi par les 

d isposi t ions su ivan tes de la C o n s t i t u t i o n n é e r l a n d a i s e : 

Article 93 

«Les dispositions de traités et de décisions adoptées par des organisations de droit 

international public qui peuvent engager chacun à raison de leur contenu ont force 

obligatoire une fois publiées.» 

Article 94 

«Les textes de loi en vigueur clans le Royaume cessent d 'être applicables dès lors 

qu'ils sont en conflit avec les dispositions de traités ou de décisions d'organisations de 

droit international publie qui engagent chacun.» 

46 . La décision d e la C o u r de cassa t ion en d a t e d u 8 avril 1988 ci tée au 

p a r a g r a p h e 40 ci-dessus cons t i tue un exemple de cas où u n e disposi t ion du 

droi t i n t e r n e a é té j u g é e n e pas se concil ier avec u n e d isposi t ion de la 

Conven t i on et devoir dès lors céde r devan t celle-ci. 
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E N D R O I T 

SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 8 DE LA 

C O N V E N T I O N 

47. Le r e q u é r a n t a l lègue q u ' e m p ê c h é de r e c o n n a î t r e un enfant dont il 

est le pè r e biologique il est v ic t ime d ' une violat ion de son dro i t au respec t 

de sa «vie pr ivée et fami l ia le» . Il invoque l 'ar t icle 8 de la C o n v e n t i o n qui , 

d a n s sa p a r t i e p e r t i n e n t e en l ' espèce , est a insi libellé : 

« 1. Toute personne a droit au respect de sa vie privée et familiale (...) 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 

pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 

dans une société démocratique, est nécessaire (...) à la protection des droits et libertés 

d 'autrui. » 

A. Y a-t-il e u « i n g é r e n c e » d a n s l ' e x e r c i c e d 'un d r o i t g a r a n t i par 

l 'art ic le 8 d e la C o n v e n t i o n ? 

48. Le r e q u é r a n t cons idère qu ' i l y a eu « i ngé rence » dans l 'exercice pa r 

lui de son dro i t a u respec t de sa vie pr ivée et famil ia le . Il soul igne le fait 

qu ' i l est le pè r e biologique de S. 

49 . Le G o u v e r n e m e n t e s t i m e qu ' i l n 'y a pas eu pare i l le i n g é r e n c e . Il 

fait s ien le r a i s o n n e m e n t de la cou r d ' appe l selon lequel il n 'y a j amais 

eu, p e n d a n t la pér iode p e r t i n e n t e , de «vie fami l ia le» e n t r e le r e q u é r a n t 

et S. P o u r lui, la p a t e r n i t é b io logique d u r e q u é r a n t ne suffit pas en soi. Le 

r e q u é r a n t p e u t ce r t e s avoir vécu avec S. et la m è r e de celle-ci d ' aoû t 1987 

à juillet 1988, ma i s cela n ' a pas c réé u n e «vie fami l ia le» e n t r e elles et lui, 

fau te pour lui d 'avoir pourvu à l eu r e n t r e t i e n . 

50. A suppose r m ê m e qu ' i l y ait eu à un m o m e n t q u e l c o n q u e u n e «vie 

fami l ia le» e n t r e le r e q u é r a n t d ' u n e pa r t et S. et sa m è r e de l ' au t r e , les 

é v é n e m e n t s u l t é r i eu r s y ont mis fin. En par t i cu l i e r , le r e q u é r a n t a vécu 

au M o y e n - O r i e n t p e n d a n t d e u x ans et d e m i u n e fois t e r m i n é e sa 

cohab i t a t i on avec S. et sa m è r e , et p e n d a n t ces deux ans et d e m i il n ' a eu 

a u c u n con tac t avec S. e t des con tac t s s e u l e m e n t spo rad iques avec la mère 

de celle-ci. U n e fois le r e q u é r a n t r e n t r é aux Pays-Bas, les con t ac t s e n t r e 

les i n t é r e s sé s sont d e m e u r é s r a r e s , i r r égu l i e r s et d é n u é s de tout 

a t t a c h e m e n t m u t u e l . 

5 1 . La C o u r relève d ' e m b l é e que la p a t e r n i t é b iologique du r e q u é r a n t 

n 'es t pas con t rove r sée . P a r a i l l eurs , le r e q u é r a n t a cohab i t é avec S. et la 

m è r e de l ' enfant p e n d a n t une c e r t a i n e pé r iode ap rès la na i s sance de celle-

c i ; a p r è s le décès de la m è r e de S., il a con t inué à avoir avec l ' enfant des 

con tac t s qu i ont é té qual if iés d ' i m p o r t a n t s p a r le p r é s iden t d u t r i buna l 

d ' a r r o n d i s s e m e n t de Zwolle et pa r le t r i buna l d ' a r r o n d i s s e m e n t de 

M a a s t r i c h t d a n s leurs décis ions du 25 j a n v i e r 1994 et du 3 oc tobre 1994 
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r e s p e c t i v e m e n t . D a n s ces condi t ions , la C o u r a d m e t qu ' i l y a eu «vie 

fami l ia le» en t r e S. et le r e q u é r a n t (voir, mutatis mutandis, l ' a r rê t Keegan 

c. Irlande du 26 m a i 1994, sér ie A n" 290, p . 18, § 45) . A u c u n e ques t ion 

d i s t inc te ne se pose r e l a t i v e m e n t à la «vie p r ivée» du r e q u é r a n t : de fait, 

les a r g u m e n t s déve loppés p a r l ' in té ressé à cet é g a r d sont i n sépa rab l e s de 

ceux avancés p a r lui sous l 'angle de l ' a t t e in t e à sa vie famil ia le . 

52. Lo r sque l ' ex is tence d 'un lien familial avec un enfan t se t rouve 

é tab l ie , l 'E ta t doit ag i r d e m a n i è r e à p e r m e t t r e à ce lien de se déve lopper 

et il faut accorder u n e p ro t ec t i on j u r i d i q u e r e n d a n t possible dès la 

na i s sance ou dès q u e réa l i sab le pa r la sui te l ' i n t ég ra t ion de l 'enfant d a n s 

sa famille (voir les arrêts Keegan p réc i té , p . 19, § 50, et Kroon et autres c. Pays-

Bas, 27 oc tobre 1994, sér ie A n" 297-C, p. 56, § 32) . 

53 . Le dro i t pour un pè re de r e c o n n a î t r e un enfan t né d ' un m a r i a g e , 

q u e prévoit le droi t n é e r l a n d a i s ( p a r a g r a p h e s 37-43 c i -dessus) , q u o i q u e 

sous ce r t a ines condi t ions , ref lè te ce pr inc ipe . La pr iva t ion dud i t droi t 

lo rsque des l iens fami l iaux ex i s t en t , ce qu i é ta i t le cas en l 'espèce, est 

cons t i tu t ive d ' une « i n g é r e n c e » d a n s l 'exercice du dro i t au r e spec t de la 

vie famil ia le . Elle e m p o r t e viola t ion de l 'ar t ic le 8 de la Conven t ion , sauf 

si les exigences du second p a r a g r a p h e de cet a r t ic le sont r e m p l i e s . 

B. L ' i n g é r e n c e é t a i t - e l l e « p r é v u e p a r la l o i » 

54. Le r e q u é r a n t sou t i en t q u e l ' ingérence n ' é t a i t pas « p r é v u e pa r la 

loi». Si l 'ar t icle 1:224 du code civil tel qu ' i l é ta i t en v igueu r à l ' époque 

faisait d é p e n d r e la va l id i té d ' u n e r econna i s sance pa r un h o m m e d ' u n 

enfan t né hors m a r i a g e de l ' au to r i sa t ion écr i te p r éa l ab l e de la m è r e 

lo rsque celle-ci é t a i t toujours en vie, pare i l le condi t ion n ' ex i s t a i t p lus 

lo rsque la m è r e é ta i t décédée . La m è r e ne pouvai t r ien faire p o u r 

e m p ê c h e r une r econna i s sance a p r è s son d é c è s ; m ê m e u n e d isposi t ion 

t e s t a m e n t a i r e ne pouvai t avoir s emblab l e effet. C 'es t ce q u ' a u r a i t du 

res te r econnu la C o u r d e cassa t ion d a n s la décis ion r e n d u e p a r elle en 

l 'espèce. Il en r é s u l t e r a i t l o g i q u e m e n t q u e le refus p a r les j u r id i c t ions 

née r l anda i s e s d ' a u t o r i s e r le r e q u é r a n t à r e c o n n a î t r e S. é t a i t contra legem. 

55. Le G o u v e r n e m e n t c o n t e s t e que les décisions r e n d u e s pa r les 

ju r id i c t ions n é e r l a n d a i s e s en l 'espèce fussent c o n t r a i r e s a u droi t i n t e r n e . 

Il fait observer q u ' e n ve r tu de l 'ar t ic le 94 de la C o n s t i t u t i o n n é e r l a n d a i s e , 

si l ' appl icat ion du dro i t i n t e r n e abou t i s sa i t à un r é s u l t a t co n t r a i r e à la 

Conven t ion , c 'é ta i t c e t t e d e r n i è r e qu i devai t prévaloi r . La base j u r i d i q u e 

de 1'« i ngé rence » en cause se ra i t donc la C o n v e n t i o n e l l e - m ê m e en t a n t 

qu 'e l le fait p a r t i e du dro i t i n t e r n e . 

56. La C o u r relève q u ' à l ' époque des é v é n e m e n t s inc r iminés la 

d isposi t ion p e r t i n e n t e du dro i t n é e r l a n d a i s - l 'ar t ic le 1:224 § 1 du code 

civil - prévoyai t q u ' u n h o m m e ne pouvai t r e c o n n a î t r e u n enfan t né hors 

m a r i a g e q u e si la m è r e avai t d o n n é au p réa l ab l e et pa r écrit son 
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au to r i s a t i on . D a n s l ' a r rê t r e n d u pa r elle en l 'espèce, la C o u r de cassa t ion 

j u g e a q u e le refus p a r la m è r e de pare i l le au to r i s a t i on - possibil i té 

r e c o n n u e à la m è r e pa r la loi afin de p r o t é g e r ses i n t é r ê t s - ne p roduisa i t 

p lus a u c u n effet ap r è s sa m o r t , eût-il é té inscri t d a n s son t e s t a m e n t . 

Toute fo i s , c o m p t e t enu des c o n s é q u e n c e s i m p o r t a n t e s en droi t i n t e r n e de 

pare i l le r econna i s sance pour l ' enfant , les t r i b u n a u x deva ien t , a p r è s le 

décès d ' une m è r e ayan t refusé son au to r i s a t i on , m e t t r e en b a l an ce les 

i n t é r ê t s du pè re n a t u r e l à voir sa p a t e r n i t é r e c o n n u e et les d ro i t s de 

l 'enfant tels qu ' i l s se t rouven t p ro t égés p a r l 'ar t icle 8 de la Conven t ion . 

57. Dès lors qu ' i l a p p a r t i e n t a u p r e m i e r chef aux a u t o r i t é s na t iona le s , 

et spéc i a l emen t aux cours et t r i b u n a u x , d ' i n t e r p r é t e r et a p p l i q u e r le droi t 

i n t e r n e , la C o u r cons idère q u e l ' ingérence inc r iminée en l 'espèce étai t 

conforme au droi t na t iona l tel q u ' i n t e r p r é t é p a r la C o u r de cassa t ion à la 

l umiè r e de la Conven t i on . 

58. Il en est r é su l t é q u e l ' i ngé rence i nc r iminée é ta i t « p r é v u e p a r la 

loi» au sens de l 'a r t ic le 8 § 2 de la Conven t ion . 

C. L ' i n g é r e n c e p o u r s u i v a i t - e l l e u n « b u t l é g i t i m e » ? 

59. N u l ne con te s t e q u e l ' ingérence inc r iminée poursu iva i t le « b u t 

l é g i t i m e » q u e cons t i tue la « p r o t e c t i o n des dro i t s et l iber tés d ' a u t r u i » . 

D. L ' i n g é r e n c e é t a i t - e l l e « n é c e s s a i r e , d a n s u n e s o c i é t é d é m o 

c r a t i q u e » ? 

60. Le r e q u é r a n t sou t i en t q u e la C o u r de cassa t ion n ' a pas 

c o r r e c t e m e n t mis en ba l ance les i n t é r ê t s en p ré sence . Il lui r e p r o c h e en 

pa r t i cu l i e r d 'avoir ignoré le fait q u ' u n enfan t a un i n t é r ê t l ég i t ime à 

avoir un p a r e n t légal , s p é c i a l e m e n t si l 'un des d e u x p a r e n t s est d é c é d é ; 

ce pr inc ipe a u r a i t pour coro l la i re , selon l ' in té ressé , qu ' i l é ta i t de son 

devoir à lui, pè re b io logique de S., de r e c o n n a î t r e l ' enfant . 

6 1 . Re levan t q u e la C o u r de cassa t ion a a d m i s le c a r a c t è r e p r imord i a l 

de l ' in té rê t de S. à ê t r e é levée d a n s les condi t ions les plus favorables 

possibles , le r e q u é r a n t sou t i en t q u ' u n e r econna i s sance de S. par lui 

n ' imp l iqua i t en soi a u c u n c h a n g e m e n t d a n s les condi t ions de vie de 

l ' enfant . Pare i l c h a n g e m e n t ne pour ra i t r é s u l t e r q u e d ' u n e n o m i n a t i o n 

du r e q u é r a n t en q u a l i t é de t u t e u r de S., ce qui ne p o u r r a i t se faire q u ' à 

l ' issue d ' u n e p r o c é d u r e d i s t inc te i m p l i q u a n t u n e x a m e n de c e t t e ques t ion 

préc ise . Aussi la C o u r d e cas sa t ion aura i t -e l l e eu tor t de cons idé re r — sans 

avoir e n t r e p r i s la m o i n d r e inves t iga t ion à cet éga rd - que le r e q u é r a n t 

n ' ava i t pas fait la p r e u v e de sa capac i t é à s 'occuper a d é q u a t e m e n t de S. 

62. Enfin, la C o u r de cassa t ion n ' a u r a i t pas dû m e t t r e en ba lance 

l ' in té rê t - tel q u e le perceva i t la h a u t e j u r i d i c t i on - de S. à poursu iv re sa 

«vie pr ivée » et son i n t é r ê t à avoir au moins un p a r e n t légal. 
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63. Le G o u v e r n e m e n t observe p o u r sa p a r t que t a n t la cour d ' appe l 

que la C o u r de cassa t ion sont p a r t i e s de l ' idée q u e si l ' é t ab l i s semen t d 'un 

lien familial j u r i d i q u e m e n t reconnu e n t r e le r e q u é r a n t et S. au t r ave r s 

d ' u n e r econna i s sance pouvai t servir des i n t é r ê t s p ro t égés p a r l 'ar t ic le 8 

de la Conven t ion , il pouvai t é g a l e m e n t nu i r e aux i n t é r ê t s de S. p ro t égés 

pa r ce t t e d i spos i t ion ; il fallait donc é tab l i r un équi l ib re e n t r e les i n t é r ê t s 

confl ictuels du r e q u é r a n t et de l 'enfant . 

64. Le dro i t n é e r l a n d a i s consac ra i t le p r inc ipe selon leque l u n enfan t 

et son pè r e biologique ont dro i t à des liens fami l iaux j u r i d i q u e m e n t 

r e c o n n u s . C 'es t ce que re f lé te ra i t la j u r i s p r u d e n c e de la C o u r de cassa

t ion e l l e - m ê m e . 

65 . Les ju r id i c t ions n é e r l a n d a i s e s ne s e r a i en t pas r e s t é e s en dé fau t de 

p r e n d r e en cons idé ra t ion les l iens n a t u r e l s ex is tan t e n t r e le pè re et son 

enfan t . Elles a u r a i e n t de m ê m e d û m e n t pr is en c o m p t e les i n t é r ê t s de 

l 'enfant à avoir un p a r e n t légal . Elles a u r a i e n t s i m p l e m e n t cons idé ré q u e 

les i n t é r ê t s de S. s e r a i en t m i e u x servis si on p e r m e t t a i t à l ' enfant de 

g r a n d i r d a n s la famil le au sein de laquel le elle avait é té p lacée ap rè s le 

décès de sa m è r e , c o n f o r m é m e n t du r e s t e au souha i t de c e t t e d e r n i è r e , et 

où elle é ta i t e n t o u r é e de m a n i è r e a d é q u a t e . Le r e q u é r a n t n ' a u r a i t j amais 

pr is soin de sa fille a u p a r a v a n t , il n ' au r a i t j a m a i s d o n n é à pense r qu ' i l en 

avait le dés i r et il n ' au r a i t j a m a i s é tabl i de façon conva incan t e qu ' i l é ta i t 

r é e l l e m e n t capab le de s 'occuper de sa fille de m a n i è r e r e sponsab le . De 

surc ro î t , a u t o r i s e r une r econna i s sance a u r a i t signifié ipso jure q u e S. 

devai t p r e n d r e le p a t r o n y m e du r e q u é r a n t , a lors qu 'e l le po r t a i t le nom 

de la famille au sein de laque l le elle é t a i t é d u q u é e ; pare i l c h a n g e m e n t 

n ' a u r a i t pas non plus é té d a n s son i n t é r ê t . 

66. Enfin, en cas de conflit e n t r e les d ro i t s g a r a n t i s à un enfan t pa r 

l 'ar t icle 8 et les d ro i t s g a r a n t i s au pè r e de l 'enfant par ledit a r t ic le , il y 

a u r a i t lieu de toujours d o n n e r la p r io r i t é aux i n t é r ê t s de l ' enfant . 

67. La C o u r r appe l l e q u e lorsque l ' exis tence d 'un lien famil ial avec un 

enfan t se t rouve é tab l ie , l 'E ta t doi t ag i r de m a n i è r e à p e r m e t t r e à ce l ien 

de se déve lopper et il faut accorder u n e p ro tec t ion j u r i d i q u e r e n d a n t 

possible dès la na issance ou dès q u e réa l i sable p a r la su i t e l ' i n tégra t ion 

de l 'enfant d a n s sa famil le (voir les a r r ê t s p réc i t é s Keegan, p. 19, § 50, et 

Kroon et autres, p. 56, § 32) . 

68 . En l 'espèce, les décis ions des j u r id i c t i ons i n t e r n e s ont eu pour 

c o n s é q u e n c e q u ' a u c u n lien familial j u r i d i q u e e n t r e le r e q u é r a n t et 

l 'enfant S. n ' a é té r econnu , n o n o b s t a n t le fait non con t rove r sé q u e le 

r e q u é r a n t é ta i t le pè r e n a t u r e l de l ' enfant . 

69. La C o u r re lève, cela é t a n t , q u e la décision inc r iminée n ' a pas 

t o t a l e m e n t pr ivé le r e q u é r a n t de sa vie famil iale avec sa fille puisqu ' i l a 

con t i nué à pouvoir lui r e n d r e visite c o n f o r m é m e n t aux décisions 

jud ic i a i r e s . C o m p t e t enu de ce fait, on ne peu t pas d i re q u e les dro i t s 

g a r a n t i s à l ' in té ressé pa r l 'ar t ic le 8 a ien t é té ignorés . 
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70. De surcro î t , les c i r cons tances de la p r é s e n t e espèce diffèrent de 

celles qui e n t o u r a i e n t l 'affaireKroon et autres p réc i t ée , où la C o u r a conclu 

à la viola t ion de l 'ar t ic le 8 de la C o n v e n t i o n : d a n s lad i te affaire, ho rmis 

une ra i son p u r e m e n t formel le , a u c u n mot i f n 'ava i t é té déce lé qui jus t i f iâ t 

que l 'on dén iâ t au pè re , qu i vivait avec son en fan t , le dro i t à la 

r econna i s sance légale d e sa p a t e r n i t é . 

71 . Pa r c o n t r a s t e , les j u r id i c t i ons i n t e r n e s saisies ont en l 'espèce 

cons idéré q u e le r e q u é r a n t avai t l ' in ten t ion de bou leverse r la s i tua t ion 

familiale de sa fille. L ' i n t é re s sé souha i t a i t voir sa p a t e r n i t é j u r i d i q u e 

m e n t r e c o n n u e de m a n i è r e q u e sa fille pût vivre avec lui p lu tô t q u ' a u 

sein de sa famille légale . 

72. Dans sa décision du 17 j anv ie r 1995 (voir le p a r a g r a p h e 25 ci-

dessus) , la cour d ' appe l e s t i m a q u e pare i l c h a n g e m e n t sera i t pré judiciable 

aux i n t é r ê t s de S. Elle j u g e a n o t a m m e n t q u e les i n t é r ê t s de S. se ra ien t le 

mieux servis si l'on au to r i sa i t l 'enfant à g r a n d i r d a n s la famille au sein de 

laquel le elle avait toujours vécu depu i s le décès de sa m è r e . Elle t in t compte 

é g a l e m e n t du pré judice qui pouvai t r é su l t e r p o u r S. du c h a n g e m e n t 

a u t o m a t i q u e de son p a t r o n y m e q u ' e m p o r t e r a i t la r econna i s sance , le fait 

pour elle de p r e n d r e le nom du r e q u é r a n t imp l iquan t un déca lage pa r 

r appor t aux a u t r e s m e m b r e s de la famille au sein de laquel le elle vivait. 

73. La C o u r réaff i rme q u e lo r sque sont e n j e u les dro i t s g a r a n t i s aux 

p a r e n t s pa r l 'ar t ic le 8 et ceux d ' un enfan t , les cours et t r i b u n a u x doivent 

a t t a c h e r la plus g r a n d e i m p o r t a n c e aux dro i t s de l ' enfant . L o r s q u ' u n e mise 

en ba l ance des i n t é r ê t s s ' impose , il y a lieu de faire prévalo i r les i n t é r ê t s de 

l 'enfant (voirEbholzc. Allemagne [ G C ] , n" 25735/94, § 52, C E D H 2000-VIII, 

et T.P. et KM. c. Royaume-Uni [ G C ] , n" 28945/95, § 72, C E D H 2001-V). Ce 

pr inc ipe s ' appl ique é g a l e m e n t d a n s les affaires telle la p r é s e n t e . 

74. La C o u r n ' ape rço i t a u c u n é l é m e n t lui d o n n a n t à p e n s e r q u e , dans 

leur mise en ba lance des i n t é r ê t s du r e q u é r a n t et de ceux de l ' enfant , les 

j u r id i c t ions i n t e r n e s n ' a i e n t pas su f f i s ammen t pr is en c o m p t e les p r e m i e r s 

ou a ien t s t a t u é de m a n i è r e a r b i t r a i r e . 

75. En conséquence , il n'y a pas eu violation de l 'art icle 8 de la 

Convent ion . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

Dit qu ' i l n 'y a pas eu viola t ion de l 'ar t ic le 8 de la C o n v e n t i o n . 

Fait en ang la i s , puis c o m m u n i q u é p a r écri t le 5 n o v e m b r e 2002, en 

appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

S. D O L L É 

Grcff ière 

J . -P . C O S T A 

Prés iden t 
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biens - Indemnisation - Montant de la compensation correspondant essentiellement au prix 
d'achat du bien fixé presque trente ans auparavant - Impossibilité de revendiquer le droit à un 
logement compensatoire devant les juridictions internes - Privation de l'unique propriété et lieu 
d'habitation des intéressés - Charge spéciale et exorbitante 

* 

La requérante et son mari achetèrent en 1967 à son propriétaire, une entreprise 
d'Etat, une maison forestière avec une grange et une étable dont ils étaient 
locataires. Leur fds, le second requérant, en devint ultérieurement co
propriétaire. Le bien avait été transféré à l 'entreprise d'Etat sous le régime 
communiste, par voie de confiscation sans compensation. En décembre 1992, 
après l'entrée en vigueur de la loi n" 229/1991 sur la propriété foncière adoptée 
par la République tchèque et slovaque, le fds des anciens propriétaires introduisit 
une demande en restitution. Le tribunal ordonna une expertise pour établir si 
l'évaluation de l'immeuble effectuée en 1967 avait respecté les règles alors en 
vigueur, la restitution étant prévue notamment en cas d'acquisition de 
l'immeuble à un prix inférieur à celui correspondant à la réglementation sur les 
prix applicable au moment des faits. L'expert considéra que l'évaluation de 
l'immeuble faite en 1967 n'était pas entièrement conforme à la législation alors 
en vigueur. Il décida donc de procéder à une réévaluation complète, en 
appliquant la législation d'alors et en se basant sur l'état des choses tel que 
précisé au cours de l'instance, afin de pouvoir comparer les deux évaluations et 
chiffrer l'écart les séparant. Les requérants relevèrent que l'évaluation effectuée 
par l'expert relativement à la partie habitable de l'immeuble était pratiquement 
identique à celle de 1967, l'écart entre les deux évaluations étant dû uniquement à 
l'évaluation de la grange et de l'étable. Le tribunal accueillit la demande du fils des 
anciens propriétaires et décida de lui transférer le droit de propriété sur 
l'immeuble litigieux. Il estima en effet que les conditions de l'article 8 § 1 de la 
loi sur la propriété foncière se trouvaient réunies car, en 1967, la requérante et 

1. Rédige par le greffe, il ne lie pas la Cour. 
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son mari avaient acquis l'immeuble à un coût inférieur au coût réel, c'est-à-dire 
inférieur au prix correspondant aux règles applicables au moment des faits. Les 
requérants interjetèrent appel. Déboutés, ils saisirent alors la Cour 
constitutionnelle, alléguant en particulier qu'ils avaient été privés de leur droit 
de propriété en raison de la différence constatée entre deux prix calculés selon 
deux méthodes différentes. La Cour constitutionnelle rejeta le recours en 1997. 
Les requérants se virent rembourser, par le ministère de l'Agriculture, le prix 
d'achat versé en 1967. Au jour de l'adoption de l'arrêt, le nouveau propriétaire de 
l'immeuble ne leur avait toujours pas proposé de logement compensatoire, et ils 
continuaient d'habiter la maison. L'intéressé avait en outre engagé contre eux une 
procédure en paiement d'arriérés de loyer, majorés d'intérêts moratoires, qui était 
en cours. Par ailleurs, la procédure qu'ils avaient été contraints d'introduire aux 
fins de la détermination du montant devant leur être remboursé par l'Etat au titre 
des frais engagés pour l 'entretien de l'immeuble était toujours pendante. 

Article 1 du Protocole n" 1 : la privation de propriété subie par les requérants était 
prévue par la loi car elle se fondait sur la loi sur la propriété foncière autorisant, à 
une série de conditions, la dépossession de biens dans le cadre d'opérations de 
restitution de certains biens. Cette loi vise à a t ténuer les effets des torts 
patrimoniaux causés sous le régime communiste, et l 'Etat tchèque a pu juger 
nécessaire de résoudre ce problème qu'il estimait préjudiciable à son régime 
démocratique. Le législateur a ainsi cherché à faire œuvre d'utilité publique. 
L'objectif général des lois de restitution représente un but légitime et constitue 
un moyen de sauvegarder la légalité des transactions juridiques et de protéger le 
développement socio-économique du pays. Il est toutefois nécessaire de faire en 
sorte que l 'atténuation des anciennes atteintes ne crée pas de nouveaux torts 
disproportionnés. A cet effet, la législation devrait permettre de tenir compte des 
circonstances particulières de chaque espèce, afin que les personnes ayant acquis 
leurs biens de bonne foi ne soient pas amenées à supporter le poids de la 
responsabilité de l'Etat qui avait jadis confisqué ces biens. En l'espèce, les 
requérants avaient acquis leurs biens de bonne foi, sans savoir qu'il s'agissait de 
biens confisqués antérieurement et sans pouvoir influencer les modalités de la 
transaction ou le prix d'achat. De surcroît, il semble que la conclusion des 
tribunaux nationaux selon laquelle les intéressés avaient acquis l 'immeuble à un 
prix inférieur au prix réglementaire soit due avant tout à une estimation 
différente de la valeur des parties non habitables de l'immeuble. Dans le cadre de 
l'examen de la charge subie par les requérants, la Cour n'a pas à se prononcer sur 
la manière dont les juridictions nationales auraient dû fixer le montant de 
l'indemnisation. Toutefois, le prix d'achat payé en 1967 et remboursé aux 
requérants ne saurait être raisonnablement en rapport avec la valeur du bien 
trente ans plus tard. De surcroît, la maison en question était pour les intéressés 
la seule possibilité de logement: au moment de la décision de restitution, ils y 
avaient habité pendant quarante-deux ans. Les requérants se trouvent également 
clans une situation sociale incertaine, voire délicate. Avec le remboursement du 
prix d'achat, ils ne sont pas en mesure d'acheter un autre logement. Ils n'ont 
certes pas été contraints de quitter la maison litigieuse, mais il est avéré qu'il est 
impossible de revendiquer le droit à un logement compensatoire devant les 
tribunaux. Par ailleurs, le nouveau propriétaire de l'immeuble semble profiter de 
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sa position de force vis-à-vis d'eux. Dès lors, la «compensation» qui leur fut allouée 
ne tenait pas compte de leur situation personnelle et sociale, et ils ne se sont vu 
accorder aucune somme au titre du préjudice moral subi à raison de la privation de 
leur unique propriété. De surcroît, ils n'ont toujours pas obtenu, sept ans et demi 
après la confirmation du transfert du droit de propriété, le remboursement des 
frais raisonnablement engagés pour l 'entretien de l'immeuble. Bref, ils ont eu à 
supporter une charge spéciale et exorbitante qui a rompu le juste équilibre 
devant régner entre, d'une part, les exigences de l'intérêt général et, d'autre 
part, la sauvegarde du droit au respect des biens. 
Conclusion : violation (unanimité). 

Article 41 : la Cour alloue une indemnité pour préjudices matériel et moral et une 
somme au titre des frais et dépens. 
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En l 'af fa ire P i n c o v â e t P i n c c. R é p u b l i q u e t c h è q u e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M . J . -P. C O S T A , président, 

A . B . B A K A , 

G A U K U R J Ô R U N D S S O N , 

K. J U N G W I E R T , 

V. B U T K E V Y C H , 

M " K ' W . T H O M A S S E N , 

M . M . U G R E K H E L I D Z E J ^ M , 

et de M " " ' S. DoLLÉ, grejjière de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil le 8 oc tobre 2002, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n" 36548/97) d i r igée 

con t re la R é p u b l i q u e t c h è q u e et dont deux r e s so r t i s san t s de cet E t a t , 

M " " B lazena Pincovâ et son fils, M . Tiri P inc («les r e q u é r a n t s » ) , ava ien t 

saisi la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e («la 

C o m m i s s i o n » ) le 7 ma i 1997 en v e r t u de l ' anc ien ar t ic le 25 de la Con

ven t ion de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s 

f o n d a m e n t a l e s («la C o n v e n t i o n » ) . Le second r e q u é r a n t é t a n t décédé le 

10 avril 2000, la C o u r a r econnu à M . Jiff Pinc, son fils et l 'un des 

hé r i t i e r s l égaux , qua l i t é pour r e p r e n d r e l ' i n s t ance . 

2. Les r e q u é r a n t s , qui on t é té a d m i s au bénéfice de l 'ass is tance 

judic ia i re , sont r e p r é s e n t é s devan t la C o u r p a r M E J . Vese lâ , avoca te a u 

b a r r e a u t c h è q u e . Le g o u v e r n e m e n t t c h è q u e («le G o u v e r n e m e n t » ) est 

r e p r é s e n t é pa r son a g e n t , M . V. S c h o r m . 

3. La r e q u ê t e a pour objet d ' ob t en i r u n e décis ion sur le point de savoir 

si les faits de la cause révè len t un m a n q u e m e n t de l 'E ta t d é f e n d e u r aux 

exigences de l 'ar t ic le 1 du Protocole n" 1. Le 1" juil let 1998, la C o m m i s s i o n 

( d e u x i è m e c h a m b r e ) a décidé de la p o r t e r à la conna i s sance du 

G o u v e r n e m e n t , en l ' invi tant à p r é s e n t e r p a r écrit des obse rva t ions sur sa 

recevabi l i té et son bien-fondé. 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 

d ' e n t r é e en v igueu r du Protocole n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 

dudi t P ro toco le ) . 

5. Elle a é té a t t r i b u é e à la t ro i s i ème sect ion de la C o u r (ar t ic le 52 § 1 

d u r è g l e m e n t ) . Au sein de celle-ci a a lors é té cons t i t uée , c o n f o r m é m e n t à 

l 'ar t ic le 26 § 1 du r è g l e m e n t , la c h a m b r e c h a r g é e d 'en c o n n a î t r e (ar t ic le 27 

§ 1 de la C o n v e n t i o n ) . 
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6. P a r u n e décision du 6 j u i n 2000, la c h a m b r e a déc la ré la r e q u ê t e 

p a r t i e l l e m e n t recevable . 

7. T a n t les r e q u é r a n t s que le G o u v e r n e m e n t ont déposé des 

observa t ions écr i t es sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

L a c h a m b r e ayan t décidé a p r è s consu l t a t ion des pa r t i e s qu ' i l n 'y avai t pas 

lieu de t en i r u n e a u d i e n c e consac rée au fond de l 'affaire (ar t ic le 59 § 3 

in fine du r è g l e m e n t ) , les pa r t i e s ont c h a c u n e soumis des c o m m e n t a i r e s 

écr i t s sur les obse rva t ions de l ' au t r e . 

8. Le I e r n o v e m b r e 2001 , la C o u r a modifié la compos i t ion de ses 

sec t ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a é t é a t t r i 

b u é e à la d e u x i è m e sect ion ainsi r e m a n i é e (ar t ic le 52 § 1). 

E N FAIT 

I. LES C I R C O N S T A N C E S D E L 'ESPÈCE 

9. Le 29 d é c e m b r e 1967, la r e q u é r a n t e et son m a r i , qu i loua ien t les 

lieux depu i s 1953, a c h e t è r e n t u n e ma i son fores t iè re avec u n e g r a n g e et 

une é t a b l e . C e fut un expe r t dés igné pa r le p r o p r i é t a i r e , une e n t r e p r i s e 

d ' E t a t don t ils é t a i en t les employés et qui avai t acquis la ma i son sans 

i n d e m n i s e r les anc iens p r o p r i é t a i r e s , dépossédés de leur b ien en 1948 en 

v e r t u de la loi n" 142/1947 sur la révision de la p r e m i è r e r é fo rme foncière 

(zâkon o revizi prvni pozemkové reformy), qui fixa le prix de la t r a n s a c t i o n : 

14 703 c o u r o n n e s t chécos lovaques (CSK) . 

10. Le 30 j u i n 1968, la r e q u é r a n t e et son m a r i conc lu ren t avec le 

v e n d e u r , a u q u e l ils v e r s è r e n t à ce t i t r e la s o m m e de 2 030 CSK, un 

accord cons t i tu t i f de droi t d ' u sage p e r s o n n e l du t e r r a i n a t t e n a n t . 

11. L e 2 3 d é c e m b r e 1992, a p r è s l ' e n t r é e en v igueur de la loi n° 229/1991 

sur la p rop r i é t é foncière (zâkon opûdè), le fils des p e r s o n n e s auxque l l e s la 

maison fores t iè re avai t a p p a r t e n u j u s q u ' à sa confiscat ion en 1948 

in t rodu is i t d e v a n t le t r i buna l de dis t r ic t (okresni soud) de P r î b r a m une 

d e m a n d e en r e s t i t u t i o n , fondée su r l 'ar t ic le 8 § 1 de la loi sur la p rop r i é t é 

foncière. Il a l légua i t que l 'acquis i t ion de l ' i m m e u b l e p a r la r e q u é r a n t e et 

son m a r i avait é té e n t a c h é e d ' u n e v iola t ion des règles en v igueu r à 

l ' époque e t q u e les in t é res sés ava ien t bénéficié d ' un a v a n t a g e illégal dès 

lors q u e le prix qu ' i l s ava ien t dû a c q u i t t e r é ta i t in fé r ieur à la va l eu r réel le 

du b ien . Il a r g u a i t q u e l ' éva lua t ion de l ' i m m e u b l e n 'avai t é té ni objective 

ni conforme à la légis la t ion d 'a lors . 

12. D a n s leur m é m o i r e soumis au t r i b u n a l le 12 février 1993, les 

r e q u é r a n t s s o u t i n r e n t q u a n t à eux q u e le pr ix d ' acha t avai t é t é é tabl i 

c o r r e c t e m e n t , en conformi té avec les d ispos i t ions appl icables à l ' époque , 

faisant valoir q u e le c o n t r a t de v e n t e avai t é t é j u g é valide p a r le no ta r i a t 
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d ' E t a t (stâtni notâfstvi) de P f t b r a m , qu i avai t p rocédé à son e n r e g i s t r e 

m e n t . 

13. Le 7 février 1994, le t r i buna l o r d o n n a u n e exper t i se p o u r é tab l i r si 

l ' éva lua t ion de l ' i m m e u b l e effectuée en 1967 avait r e spec té les règ les alors 

en v igueur . L ' expe r t i s e fut soumise au t r i b u n a l le 30 m a r s 1994. L ' exper t y 

aff i rmait q u ' a p r è s avoir é tud i é le doss ier ainsi q u e l ' éva lua t ion de 

l ' i m m e u b l e faite en 1967 il avait c o n s t a t é q u e « c e t t e éva lua t ion n ' é t a i t 

pas e n t i è r e m e n t conforme à la légis la t ion en v igueur à l ' é p o q u e » et avait 

« d e surcroî t relevé des m i n o r a t i o n s de super f ic ie» . Pour c e t t e raison, il 

avai t décidé de « p r o c é d e r à une r ééva lua t i on c o m p l è t e , en a p p l i q u a n t la 

légis la t ion d 'a lors et en [se] b a s a n t sur l ' é ta t des choses tel q u e précisé au 

cours de l ' i n s t ance» , afin de pouvoir c o m p a r e r les deux éva lua t ions et 

chiffrer l 'écart les s é p a r a n t . L ' exper t i se c o m p o r t a i t l ' e s t ima t ion , 

p r e m i è r e m e n t , de la pa r t i e hab i t ab le de l ' i m m e u b l e et , d e u x i è m e m e n t , 

des pa r t i e s non hab i t ab l e s , à savoir la g r a n g e et l ' é tab le . En ce qui 

conce rne ces d e r n i è r e s , l ' exper t cons t a t a i t : 

« ( . . . ) l a p e t i t e g r a n g e e t l ' é t a b l e a t t e n a n t e o n t é t é c l a s s é e s c o m m e « p e t i t e s 

c o n s t r u c t i o n s » , c a r e l l e s n e s e r v a i e n t q u ' à l ' u s a g e d e l ' o c c u p a n t d e l a m a i s o n , e t n o n 

p a s à u n e a c t i v i t é a g r i c o l e . C e l a e n t r a î n e u n e d i f f é r e n c e e s s e n t i e l l e e n t r e l ' é v a l u a t i o n 

f a i t e ( . . . ) e n 1 9 6 7 e t l a p r é s e n t e . M o n é v a l u a t i o n e s t j u s t i f i é e p a r u n e i n s t r u c t i o n é c r i t e 

d e 1 9 6 5 r e l a t i v e à l ' a r t i c l e 7 e t a u x t e r m e s d e l a q u e l l e « L e p r i x d ' a c h a t p e u t ê t r e 

a p p l i q u é é g a l e m e n t à d e s p e t i t e s c o n s t r u c t i o n s s e r v a n t à l ' é l e v a g e , p o u r a u t a n t q u e 

c e t t e a c t i v i t é n e d é p a s s e p a s l e b e s o i n p e r s o n n e l d u p r o p r i é t a i r e e t d e s m e m b r e s d e s a 

f a m i l l e ». D e p a r s o n u s a g e , l a g r a n g e c o r r e s p o n d à u n e r e m i s e . ( . . . ) L a q u a l i f i c a t i o n d e s 

d e u x c o n s t r u c t i o n s a é t é f a i t e c o n f o r m é m e n t à l ' a n n e x e n " 5 d u d é c r e t n " 7 3 / 1 9 6 4 ( . . . ) . L a 

g r a n g e e t l ' é t a b l e o n t é t é c o n s i d é r é e s c o m m e d e s b i e n s e n p r o p r i é t é p e r s o n n e l l e , c a r 

e l l e s n e s e r v a i e n t p a s à d e s a c t i v i t é s a g r i c o l e s m a i s s e u l e m e n t a u x b e s o i n s d e 

l ' o c c u p a n t d e l a m a i s o n . S ' i l s ' é t a i t a g i d e b i e n s e n p r o p r i é t é p r i v é e , l a l é g i s l a t i o n a l o r s 

e n v i g u e u r n ' a u r a i t p a s p e r m i s l e u r c e s s i o n . L e s é t a b l i s s e m e n t s p u b l i c s n e p o u v a i e n t 

v e n d r e à d e s p a r t i c u l i e r s q u e d e s i m m e u b l e s q u a l i f î a b l e s d e b i e n s e n p r o p r i é t é 

p e r s o n n e l l e ( . . . ) . L ' é c a r t d e p r i x p o u r c e s d e u x c o n s t r u c t i o n s , p a r r a p p o r t à l ' e x p e r t i s e 

d e 1 9 6 7 , e s t d e p r e s q u e 4 6 0 0 C S K ( . . . ) » 

14. Les r e q u é r a n t s r e l evè r en t q u e l ' éva lua t ion figurant dans 

l ' exper t i se re la t ive à la p a r t i e hab i t ab l e de l ' i m m e u b l e étai t 

p r a t i q u e m e n t i d e n t i q u e à celle de 1967, l ' écar t de 4 600 C S K é t a n t dû 

u n i q u e m e n t à l ' éva lua t ion de la g r a n g e et de l ' é tab le . Ils c o n t e s t è r e n t le 

p rocédé d ' éva lua t ion en ce qu ' i l é ta i t fondé sur le déc re t n" 73/1964, qui 

n 'ava i t pas prévu les prix conc re t s des i m m e u b l e s a p p a r t e n a n t aux 

o rgan i sa t ions social is tes , et don t l 'ar t ic le 7 § 2 excluai t selon eux son 

appl ica t ion au cas d ' e spèce . Ils p l a idè r en t de surcro î t que l 'écar t de prix 

c o n s t a t é é t a i t dû , en g r a n d e p a r t i e , à u n e éva lua t ion d i f férente des 

a m o r t i s s e m e n t s à p r e n d r e en c o m p t e p o u r les deux cons t ruc t i ons en 

cause . 

15. Après le décès du m a r i de la r e q u é r a n t e , son fils, le second 

r e q u é r a n t , devin t c o p r o p r i é t a i r e de la ma i son fores t iè re . 
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16. Pa r un j u g e m e n t du 12 s e p t e m b r e 1994, le t r i buna l de d is t r ic t 

accueill i t la d e m a n d e du fils des anc iens p r o p r i é t a i r e s et déc ida de lui 

t r a n s f é r e r le droi t de p r o p r i é t é sur l ' i m m e u b l e l i t igieux. Il s ' e x p r i m a 

n o t a m m e n t ainsi : 

«Après avoir apprécié les preuves, en particulier les dépositions des parties et des 

témoins, le contrat de vente enregistré par le notariat d 'Etat de Pffbram le 3 février 

1969, la constitution du droit d'usage personnel des terrains en date du 30 juin 1908, 

(...), l'évaluation de la maison (...) effectuée le 20 décembre 1967 (...), le rapport 

d'expertise du 15 décembre 1992, élaboré selon des instructions de [la première 

requérante] et admis par le tribunal comme preuve, (...), et le rapport d'expertise sur 

le prix des immeubles, élaboré par l'expert judiciaire (...), le tribunal constate que (...) la 

loi n" 229/1991 sur la propriété foncière s'applique au cas d'espèce, le litige ayant trait 

au transfert du droit de propriété sur des constructions destinées à la production 

forestière, au sens de l'article I § le) de la loi n" 229/1991 sur la propriété foncière (...). 

Le demandeur (...) est habilité à demander la restitution en vertu des lois de 

restitution (...). Les membres de la famille des défendeurs n'étaient pas des 

protagonistes de l'ancien régime communiste, mais de simples ouvriers forestiers qui 

avaient emménagé dans la maison en tant qu'employés de l 'entreprise. Ils ont accepté 

d 'acheter la maison lorsque leur employeur leur a fait cette offre car ils n'avaient pas 

d 'autre possibilité de logement. Quant au prix d'achat, ils ont accepté le montant 

qu'avait déterminé [l 'expert]. Ils n'avaient aucune raison de le contester. 

Néanmoins, il est incontestable qu'alors qu'il aurait dû être fixé à 19477 CSK, le prix 

de l'immeuble à l'achat ne s'élevait qu'à 14 703 CSK. En conséquence, les conditions de 

l'article 8 § I de la loi sur la propriété foncière se trouvent réunies dans le cas d'espèce 

car, en 1967, les défendeurs ont acquis l 'immeuble à un coût inférieur au coût réel. La 

différence correspond au quart du coût réel de l ' immeuble. » 

17. Le 11 oc tobre 1994, les r e q u é r a n t s i n t e r j e t è r e n t appe l d e ce 

j u g e m e n t devan t le t r i buna l rég iona l (krajsky soud) de P r a g u e . Ils faisaient 

valoir q u e l ' achat de la m a i s o n leur avait é té p roposé à l ' époque sous la 

m e n a c e d ' u n e expuls ion . Ils sou l igna ien t q u e t a n t le r a p p o r t d ' expe r t i s e 

q u e le c o n t r a t de ven t e ava ien t é té p r é p a r é s p a r le v e n d e u r , et q u e la 

t r a n s a c t i o n s 'é ta i t d é r o u l é e c o n f o r m é m e n t à la légis la t ion de l ' époque , le 

n o t a r i a t d ' E t a t de Pf fbram ayan t du r e s t e vérifié le pr ix d ' a c h a t avan t 

l ' e n r e g i s t r e m e n t du c o n t r a t . Ils a l l égua ien t q u e le r a p p o r t d ' expe r t i s e 

j ud ic i a i r e ne cons t i tua i t pas u n e p reuve suff isante pour c o n s t a t e r que le 

pr ix d ' a c h a t avai t é té infér ieur au pr ix c o r r e s p o n d a n t à la r é g l e m e n t a t i o n 

de l ' époque . Ils d e m a n d a i e n t donc au t r i buna l rég iona l d ' o r d o n n e r une 

nouvel le expe r t i s e . 

18. Le 4 j a n v i e r 1995, le t r i buna l rég iona l de P r a g u e conf i rma le 

j u g e m e n t de p r e m i è r e i n s t ance d a n s les t e r m e s su ivants : 

«Il ressort du rapport d'expertise [de 1994J (...) que l'évaluation faite [en 1967] 

n'était pas conforme aux règles en vigueur à l'époque. (...) La grange et l'étable 

auraient dû être évaluées en tant que constructions en propriété personnelle, 

puisqu'elles n'avaient pas été utilisées à des fins agricoles mais avaient été mises à la 

disposition des propriétaires de la maison. (...) D'après le règlement n" 10/1964 du 
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ministère des Finances (...) seules les constructions en propriété personnelle pouvaient 

être vendues par une organisation socialiste à des citoyens. Si l'on avait fait application 

du règlement alors en vigueur et du décret n" 73/1964, le prix d'achat aurait été fixé à 

19477 CSK. 

Par conséquent, le tribunal régional confirme la conclusion du tribunal de district 

selon laquelle la question du transfert du droit de propriété doit être examinée au 

regard de la loi n" 229/1991 (...). Il a été établi que le prix d'achat avait été déterminé 

par le vendeur en dehors de tout rapport d'expertise (...) et qu'il était inférieur au prix 

correspondant aux règles sur les prix alors en vigueur, ce qui ressort du rapport 

d'expertise [judiciaire]. 

Quant à l'objection des requérants tirée de l 'enregistrement du contrat de vente par 

le notariat d 'Etat (...) qui avait considéré la grange et l'étable comme des constructions 

en propriété privée, il faut noter que ladite qualification procédait d 'une opinion 

juridique qui n'est pas contraignante pour l'appréciation judiciaire de l'affaire (...). Par 

ailleurs, compte tenu de ce que le demandeur a déjà obtenu la restitution de 50 hectares 

de forêt, il est souhaitable, conformément à la loi n" 229/91 (...), que la maison forestière 

soit utilisée à ses fins d'origine. » 

19. Le 17 m a r s 1995, les r e q u é r a n t s sa i s i ren t la C o u r cons t i tu t ionne l l e 

(Ustavni souci) d ' un recours d a n s lequel ils a f f i rmaient avoir acquis 

l ' i m m e u b l e selon les règles a lors en v igueur et sans a u c u n a v a n t a g e 

illégal. Ils invoqua ien t p a r a i l leurs l 'ar t icle 399 § 2 du code civil, en ve r tu 

d u q u e l le c o n t r a t de ven te ne pouvai t ê t r e a n n u l é que si le p r ix d ' acha t 

é ta i t t r op élevé. Ils cons idé ra i en t que l ' a r rê t du t r ibuna l rég iona l les 

avait dépoui l lés de leur p r o p r i é t é et q u e , de ce fait, l eur droi t à la 

p ro tec t ion de la p r o p r i é t é , g a r a n t i pa r l 'ar t ic le 11 § 1 de la C h a r t e des 

droi t s et l iber tés f o n d a m e n t a u x (Listina zâkladnich prâv a svobod), avai t é té 

violé. Ils se p la igna ien t é g a l e m e n t d 'avoir é té pr ivés d ' u n e i n d e m n i t é 

équ i t ab l e et a d é q u a t e , a l l é g u a n t que , b ien q u ' e n ve r tu de l 'ar t ic le 8 § 3 

de la loi sur la p r o p r i é t é foncière une p e r s o n n e phys ique eût droi t au 

r e m b o u r s e m e n t du pr ix d ' a c h a t et des frais r a i s o n n a b l e m e n t engagés 

p o u r l ' e n t r e t i e n de l ' i m m e u b l e , le m o n t a n t de 14 703 cou ronnes t chèques 

(CZK) pour le prix d ' a c h a t et le r e m b o u r s e m e n t de leurs frais ne 

p o u r r a i e n t j a m a i s c o m p e n s e r la p e r t e de l ' i m m e u b l e . Ils a jou ta i en t qu' i ls 

ava ien t é t é pr ivés de leur droi t de p r o p r i é t é en ra ison de la différence 

c o n s t a t é e e n t r e deux pr ix calculés selon deux m é t h o d e s d i f fé ren tes . Ils 

s o u t e n a i e n t p a r a i l leurs qu ' i l s n ' ava i en t pas é té p lacés , d a n s le cadre de 

la p r o c é d u r e jud ic i a i r e , sur u n plan d ' éga l i t é p a r r a p p o r t à la pa r t i e 

adverse , vu n o t a m m e n t les facili tés qu ' ava i t le d e m a n d e u r p o u r accéder 

aux d o c u m e n t s p e r t i n e n t s . Ils i nvoqua ien t à cet éga rd l 'ar t ic le 37 de la 

C h a r t e . 

20. Les r e q u é r a n t s d e m a n d a i e n t é g a l e m e n t à la C o u r cons t i tu t ionne l l e 

de surseoi r à l ' exécut ion d e l ' a r r ê t du t r i b u n a l rég iona l et d ' a n n u l e r une 

p a r t i e de l 'ar t ic le 8 § 1 d e la loi n" 229/1991 sur la p r o p r i é t é foncière . Ils 

a l l égua ien t q u e c e t t e d isposi t ion , d a n s la m e s u r e où elle p e r m e t t a i t la 

r e s t i t u t i o n en cas «d ' acqu i s i t i on d ' un i m m e u b l e à un pr ix in fé r ieur à celui 
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c o r r e s p o n d a n t à la r é g l e m e n t a t i o n des prix a lors en v i g u e u r » , m e n a ç a n t 

ainsi les d ro i t s de p r o p r i é t é acquis c o n f o r m é m e n t à la légis la t ion 

appl icable au m o m e n t de l ' acquis i t ion, donna i t aux anc iens p r o p r i é t a i r e s 

la possibil i té de r e m e t t r e en cause l ' éva lua t ion des i m m e u b l e s faite au 

m o m e n t de leur cession. Ils a f f i rmaien t q u e l 'ar t ic le 8 § 1 d e la loi sur la 

p r o p r i é t é foncière l eu r faisait ainsi subi r u n tor t i d e n t i q u e à ceux causés 

e n t r e 1948 et 1989, q u e la loi é t a i t supposée a t t é n u e r . Ils e s t i m a i e n t 

inadmiss ib le de faire a s s u m e r p a r des p e r s o n n e s phys iques ayan t acquis 

des b iens de b o n n e foi et c o n f o r m é m e n t à la légis la t ion appl icab le à 

l ' époque p e r t i n e n t e la r e sponsab i l i t é des décisions i l légales ou p r o c é d u r e s 

incor rec tes a d o p t é e s pa r l 'E ta t . 

21 . Le 24 avril 1995, les r e q u é r a n t s sa i s i ren t le t r i buna l de d is t r ic t 

d ' u n e d e m a n d e de surs is à l ' exécut ion de l ' a r rê t du t r i b u n a l régional de 

P r a g u e , d ' u n e d e m a n d e d ' e x e m p t i o n des frais de p r o c é d u r e et d 'un 

recours en révision de la p r o c é d u r e . D a n s ce de rn i e r , ils se fondaient sur 

u n avis m é t h o d o l o g i q u e livré par l ' a u t e u r d ' une i n t e r p r é t a t i o n des t ex t e s 

p e r t i n e n t s publ iée p a r l 'Admin i s t r a t i on t c h è q u e des pr ix (Cesky cenovy 

ûfad), qu i selon eux p rouva i t sans équ ivoque q u e l ' exper t jud ic ia i r e 

s ' é ta i t t r o m p é . Ils s o u m i r e n t é g a l e m e n t au t r i b u n a l des d o c u m e n t s , 

p r o v e n a n t des archives d ' E t a t , suscept ib les d ' é tab l i r l 'usage fait de 

l ' i m m e u b l e l i t igieux dans le passé . 

22. Le 21 avril 1995, des h a b i t a n t s de la c o m m u n e de H f i m ë z d i c e et 

d ' a u t r e s vil lages a d r e s s è r e n t au p r é s i d e n t de la R é p u b l i q u e et au 

P a r l e m e n t une pé t i t ion e x p r i m a n t leur convict ion que les dro i t s de 

l ' h o m m e g a r a n t i s p a r la C o n s t i t u t i o n ava ien t é té violés d a n s le cas des 

r e q u é r a n t s . Ils sou l igna ien t q u e le fils des anc iens p r o p r i é t a i r e s s 'é ta i t vu 

r e s t i t u e r un p a t r i m o i n e i m p o r t a n t (40 h e c t a r e s de forêt et 100 h e c t a r e s de 

t e r r a i n s ) , a lors que les r e q u é r a n t s ava ien t p e r d u la quas i - to t a l i t é de leurs 

b iens , p o u r t a n t acquis de b o n n e foi. 

23 . En réac t ion à ce t t e pé t i t ion , l 'un des d é p u t é s ad r e s s a , le 20 j u in 

1995, u n e i n t e rpe l l a t i on écr i te a u v ice-prés ident du g o u v e r n e m e n t , au 

m i n i s t r e de l 'Agr icu l tu re a insi q u ' a u d i r e c t e u r de l 'Office de la 

légis la t ion et de l ' a d m i n i s t r a t i o n pub l ique . Il y déc la ra i t s ' i n t e r r o g e r sur 

le point de savoir si l 'ar t ic le 8 § 1 de la loi sur la p r o p r i é t é foncière , qui 

prévoyai t la possibi l i té d ' u n e r e s t i t u t i o n en cas «d ' acqu i s i t i on d 'un 

i m m e u b l e à u n pr ix infér ieur à celui c o r r e s p o n d a n t à la r é g l e m e n t a t i o n 

des pr ix alors en v i g u e u r » , n ' é t a i t pas con t r a i r e au pr inc ipe de la sécur i t é 

j u r i d i q u e , d a n s la m e s u r e où il p e r m e t t a i t de t r a n s f é r e r à des pa r t i cu l i e r s 

d e bonne foi la r esponsab i l i t é pour des décisions i l légales de l 'E ta t . Il 

j u g e a i t aussi p r o b l é m a t i q u e s , sous l 'aspect de l 'égal i té des p a r t i e s devan t 

les t r i b u n a u x , les d ispos i t ions légales , tel l 'ar t icle 21a) d e la loi sur la 

p r o p r i é t é foncière, g a r a n t i s s a n t aux p e r s o n n e s p o u v a n t p r é t e n d r e à 

r e s t i t u t i o n le dro i t à d i f férentes fo rmes d ' a s s i s t ance ou d ' e x e m p t i o n de 

frais d a n s la p r o c é d u r e j ud i c i a i r e . 
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24. Le v ice -prés iden t du g o u v e r n e m e n t répondi t le 7 ju i l l e t 1995. 

J u g e a n t d é n u é s de f o n d e m e n t les d o u t e s e x p r i m é s , il soul igna que la loi 

sur la p r o p r i é t é foncière é t a i t conçue de m a n i è r e à exiger , en sus des 

condi t ions g é n é r a l e s , la r éa l i sa t ion de l 'une des trois condi t ions 

s u p p l é m e n t a i r e s exc luan t la bonne foi des a c q u é r e u r s . Selon lui , le fait 

q u e la loi faisait r é fé rence à la légis la t ion qu i é ta i t en v igueur au 

m o m e n t de l 'acquis i t ion ne pouvai t pas ê t r e cons idéré c o m m e une 

violat ion de la sécur i t é j u r i d i q u e à ra i son d ' u n effet r é t roac t i f éven tue l . 

25. Le 23 aoû t 1995, le t r i b u n a l de d is t r ic t e x a m i n a en aud ience 

pub l ique le r ecours des r e q u é r a n t s t e n d a n t à la révision de la p rocédu re . 

M a l g r é un nouveau r a p p o r t d ' expe r t i s e soumis p a r les i n t é r e s sé s et é tabl i 

à leur p r o p r e in i t ia t ive , il r e j e t a le r ecours , c o n s t a t a n t e n t r e a u t r e s que 

dans la p r o c é d u r e or ig ina i re a u c u n e p a r t i e n ' ava i t p roposé l ' aud i t ion de 

l ' exper t dés igné pa r le t r i buna l et q u e ce n ' é ta i t q u ' e n appe l q u e les 

r e q u é r a n t s ava ien t d e m a n d é u n e révision de l ' exper t i se . De ce fait, les 

condi t ions exigées pa r la loi pour la révision de la p r o c é d u r e n ' é t a i e n t pas 

r éun ies d a n s le cas d ' espèce . 

26. Le 27 s e p t e m b r e 1995, les r e q u é r a n t s i n t e r j e t è r en t appe l de ce t t e 

d e r n i è r e décis ion, a f f i rmant qu ' i l s ava ien t soumis des p reuves d o n t la 

p r é s e n t a t i o n lors de la p r o c é d u r e ini t ia le é ta i t ob jec t ivement impossible . 

Le 26 février 1996, le t r i b u n a l régional de P r a g u e conf i rma la décis ion du 

23 aoû t 1995, conc luan t qu ' i l n ' ex i s t a i t pas de faits, décis ions ou preuves 

don t l 'u t i l i sa t ion d a n s la p r o c é d u r e ini t ia le a u r a i t é té imposs ib le pour les 

d é f e n d e u r s . Il a d m i t c e p e n d a n t un pourvoi en cassa t ion con t re sa décision. 

27. Le 11 avril 1996, les r e q u é r a n t s se p o u r v u r e n t donc en cassa t ion 

a u p r è s de la C o u r s u p r ê m e (Nejiyssi soud). Ils firent valoir q u e lors de la 

p r o c é d u r e d ' appe l c o n t r e le j u g e m e n t p o r t a n t sur le t r ans fe r t du dro i t de 

p r o p r i é t é ils ava ien t en vain p roposé l ' é t ab l i s semen t d ' u n e con t re -

exper t i se et q u e l ' a t t i t ude du t r i buna l rég iona l les avai t inci tés à faire 

effectuer , de leur p rop re in i t ia t ive , u n e nouvel le expe r t i s e . 

28 . Le 13 j a n v i e r 1997, la C o u r cons t i tu t ionne l l e r e j e t a le recours 

cons t i t u t i onne l des r e q u é r a n t s c o m m e é t a n t m a n i f e s t e m e n t ma l fondé. 

Elle s ' e x p r i m a n o t a m m e n t a in s i : 

«La violation alléguée de l'article 11 § 1 de la Charte des droits et libertés 
fondamentaux doit être examinée non seulement du point de vue des requérants mais 
aussi de celui du demandeur en restitution (...). La Cour se réfère, à cet égard, à son 
arrêt publié sous le n" 131/1994 (...), dans lequel elle a constaté que le but de la 
restitution était de diminuer les atteintes aux droits des propriétaires d'immeubles, en 
réparant l'illégalité commise lors du transfert de propriété et en donnant la priorité à 
une restitution des immeubles dans leur état d'origine. En conséquence, la Cour ne peut 
conclure à la violation de l'article 11 § 1 précité que si les conditions mises par la loi à la 
restitution sont réunies. (...) 

L'annulation, sollicitée par les requérants, d'une partie de l'article 8 § 1 de la loi 
n" 229/1991 sur la propriété foncière aurait limité le droit à restitution et aurait porté 
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préjudice à un grand nombre de demandeurs en restitution (...). Les lois sur la 

restitution doivent établir les conditions de réparation des atteintes, étant entendu 

qu'il appartient aux tribunaux nationaux d'examiner toutes les circonstances à la 

lumière du sens et de l'objet général de ces lois. 

Le juge rapporteur a établi, au vu de tous les documents soumis, que les tr ibunaux de 

droit commun avaient juridiquement bien apprécié l'affaire en accueillant la demande 

de restitution et en décidant que le droit de propriété devait être transféré au 

demandeur (...), dans la mesure où la requérante et son mari avaient acheté 

l 'immeuble à un prix inférieur à celui résultant de l'application de la réglementation 

des prix alors en vigueur. 

En ce qui concerne la violation de l'article 37 de la Charte , qui consacre l'égalité des 

parties à la procédure, la Cour constate que lors des procédures judiciaires les tribunaux 

ont soigneusement examiné tant les preuves proposées et présentées par le demandeur 

en restitution que celles soumises par les défendeurs. (...) 

Eu égard aux circonstances de l'espèce, le juge rapporteur n'a pas estimé nécessaire 

de surseoir à l'exécution de l'arrêt du tribunal régional, compte tenu du fait que si 

l'expulsion des requérants avait lieu un logement compensatoire leur serait at tr ibué.» 

29. Le 24 m a r s 1997, les r e q u é r a n t s c o m p l é t è r e n t leur pourvoi en 

cassa t ion (dovolâni), sou l ignan t q u e t ou t e s les ins tances , y compr i s la 

C o u r cons t i t u t i onne l l e , s ' é t a i en t basées sur la suppos i t ion q u e le r a p p o r t 

de l ' exper t j ud ic i a i r e é ta i t cor rec t , a lors qu ' i l avai t é té é tab l i , e n t r e a u t r e s , 

à p a r t i r d ' u n e di rec t ive du m i n i s t è r e des F inances qui n ' ava i t pas de va l eu r 

légale et que le d é c r e t n" 73/1964 n ' é t a i t pas appl icab le au cas d ' e spèce . Ils 

a t t i r a i e n t p a r a i l leurs l ' a t t en t ion sur le fait q u e , se lon la c o n t r e - e x p e r t i s e 

é tab l ie sur l eur d e m a n d e , le prix d ' a c h a t qu ' i l s ava ien t payé en 1967 é ta i t 

non pas infér ieur mais s u p é r i e u r à celui c o r r e s p o n d a n t à la légis la t ion en 

v igueu r au m o m e n t de la t r an sac t i on . 

30. Le 28 avril 1997, la C o u r s u p r ê m e déc l a r a i r recevable le pourvoi en 

cassa t ion des r e q u é r a n t s , r e l evan t q u e le pourvoi a u r a i t pu ê t r e r e t e n u 

d a n s la p r o c é d u r e ini t iale mais ne pouvai t l 'ê t re d a n s u n e p r o c é d u r e 

i n t rodu i t e pa r un recours en révision. 

31 . Les r e q u é r a n t s se v i ren t r e m b o u r s e r , pa r le m i n i s t è r e de 

l 'Agr icu l tu re , le prix d ' acha t payé en 1967 ainsi q u e le m o n t a n t versé 

pour la cons t i tu t ion du dro i t d ' u s a g e pe r sonne l du t e r r a i n . Ils p e r ç u r e n t 

ainsi au to ta l 16 733 C Z K . Le r e m b o u r s e m e n t des frais r a i s o n n a b l e m e n t 

engagés par eux pour l ' e n t r e t i e n de l ' i m m e u b l e fut en r evanche r e p o r t é , 

en ra ison du désaccord les opposan t à l 'E ta t q u a n t au ta r i f app l icab le . 

D ' a p r è s les r e q u é r a n t s , l 'E ta t se se ra i t di t p r ê t à l eur payer la s o m m e de 

156 646 C Z K ma i s n ' a u r a i t j ama i s , m a l g r é leur d e m a n d e , effectué le 

m o i n d r e v e r s e m e n t . Le m o n t a n t d e v r a donc ê t r e fixé p a r le t r i b u n a l , les 

r e q u é r a n t s ayan t i n t e n t é en avril 2000, con t re le m i n i s t è r e de 

l 'Agr icu l tu re , u n e ac t ion en p a i e m e n t d ' u n e s o m m e de 364 430 C Z K . 

32. Il ressor t des i n fo rma t ions fournies pa r les p a r t i e s q u e le nouveau 

p r o p r i é t a i r e de l ' i m m e u b l e n 'a à ce j o u r pas p roposé de l o g e m e n t 
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c o m p e n s a t o i r e aux r e q u é r a n t s et q u e ceux-ci h a b i t e n t tou jours la maison . 

A leurs d i res , le nouveau p r o p r i é t a i r e a refusé de conc lu re avec eux un 

c o n t r a t de bail pour rég le r la s i tua t ion mais il a i n t e n t é devan t le 

t r i buna l de dis t r ic t u n e ac t ion t e n d a n t au p a i e m e n t des a r r i é r é s de loyer, 

chiffrés à 28 072 C Z K (ce qu i co r re spond à plus d e 900 C Z K pa r mois) , 

ma jo rés d ' i n t é r ê t s m o r a t o i r e s . C e t t e act ion au ra i t d é b o u c h é le 31 m a r s 

2000 su r le p r o n o n c é , à l eur e n c o n t r e , d ' u n e injonction d e payer . A la 

su i te de leur oppos i t ion à celle-ci, d eux aud iences a u r a i e n t é té t e n u e s , les 

27 avril et 26 juin 2000, et le p r o p r i é t a i r e leur r é c l a m e r a i t au j o u rd ' h u i une 

s o m m e plus élevée encore , c o r r e s p o n d a n t au loyer de 1 200 C Z K pa r mois. 

Les r e q u é r a n t s font obse rve r q u e la p r o c é d u r e i n t e n t é e p a r eux en avril 

2000 aux fins de d é t e r m i n a t i o n du m o n t a n t devant leur ê t r e r e m b o u r s é au 

t i t r e des frais engagés pour l ' e n t r e t i e n de l ' i m m e u b l e est toujours 

p e n d a n t e et cons idè ren t donc q u e leur posit ion face à la puissance 

pub l ique est moins favorable que celle du nouveau p r o p r i é t a i r e . 

IL LE D R O I T I N T E R N E P E R T I N E N T 

A. Le d r o i t c o n s t i t u t i o n n e l 

33 . L 'a r t ic le 11 §§ 1 cl 2 de la C h a r t e des d ro i t s et l iber tés 

f o n d a m e n t a u x d i spose , e n t r e a u t r e s , q u e c h a c u n a d ro i t à la p r o p r i é t é . 

La loi é tab l i t que l s b iens nécessa i res aux besoins de la société , au 

d é v e l o p p e m e n t de l ' économie na t iona l e et à l ' in térê t publ ic peuven t ê t r e 

possédés exc lus ivement p a r l 'E ta t , pa r les c o m m u n e s ou p a r les pe r sonnes 

mora l e s qu ' e l l e d é t e r m i n e ; la loi peu t é g a l e m e n t é t ab l i r q u e ce r t a in s 

biens p e u v e n t ê t r e possédés exc lus ivement pa r des ci toyens ou pa r des 

p e r s o n n e s m o r a l e s r é s i d a n t en R é p u b l i q u e fédéra t ive t c h è q u e et 

s lovaque . Selon l 'ar t icle 11 § 3, tou t abus de p r o p r i é t é au d é t r i m e n t des 

dro i t s d ' a u t r u i ou en con t r ad ic t ion avec l ' in té rê t g é n é r a l p ro t égé par la 

loi est in te rd i t . L 'a r t ic le 11 § 4 dispose que l ' expropr i a t ion ou la 

r e s t r i c t ion forcée du droi t de p r o p r i é t é n 'es t possible q u e clans l ' in té rê t 

publ ic , selon la loi et c o n t r e i n d e m n i s a t i o n . 

34. Aux t e r m e s de l 'ar t ic le 37 § 2 d e la C h a r t e , c h a c u n a droi t à 

l ' ass is tance ju r id ique d a n s les p r o c é d u r e s devant les a u t o r i t é s judic ia i res , 

devan t d ' a u t r e s a u t o r i t é s de l 'E ta t ou devan t les a u t o r i t é s a d m i n i s t r a t i v e s . 

L 'a r t ic le 32 § 1 dispose que tou tes les pa r t i e s à la p r o c é d u r e ont les m ê m e s 

dro i t s d a n s la p r o c é d u r e . 

B. La loi n° 2 2 9 / 1 9 9 1 s u r la p r o p r i é t é f o n c i è r e 

35. Selon l 'ar t icle 1 § l e ) , la loi sur la p r o p r i é t é foncière est appl icable 

a u x b â t i m e n t s hab i t ab l e s et d ' exp lo i t a t ion , ainsi q u ' a u x cons t ruc t ions , y 
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c o m p r i s les t e r r a i n s bâ t i s , s e rvan t à u n e p roduc t ion agr icole ou sylvicole, 

ou à u n e ges t ion des eaux liée à u n e tel le p roduc t ion . 

36. L 'a r t ic le 4 § 1 d ispose q u e seule peu t p r é t e n d r e à r e s t i t u t i o n u n e 

p e r s o n n e r e s so r t i s s an t e de la R é p u b l i q u e federative t c h è q u e et s lovaque 

don t les t e r r e s , b â t i m e n t s e t /ou cons t ruc t ions ayan t fait p a r t i e d ' u n e 

fe rme agricole ont é té t r ans fé ré s à l 'E ta t ou à d ' a u t r e s p e r s o n n e s 

m o r a l e s , d a n s les condi t ions p révues à l 'ar t icle 6 § 1, e n t r e le 25 février 

1948 et le 1 e r j a n v i e r 1990. Selon l 'ar t ic le 4 § 2c), si u n e tel le p e r s o n n e 

décède avan t l ' exp i ra t ion du déla i prévu à l 'ar t icle 13, ou si elle est 

déc l a r ée m o r t e avant l ' exp i ra t ion de ce déla i , son droi t à r e s t i t u t i o n est 

t r a n s f é r é , sous condi t ion d e c i t oyenne t é de la R é p u b l i q u e federative 

t c h è q u e et s lovaque , aux p e r s o n n e s phys iques s u i v a n t e s : à p a r t s éga les , 

les en fan t s et le conjoint de la p e r s o n n e visée au p r e m i e r a l i n é a ; si un 

en fan t m e u r t avan t l ' exp i ra t ion d u déla i prévu à l 'a r t ic le 13, ses p r o p r e s 

en fan t s succèden t aud i t d ro i t , e t , si l 'un d ' eux décède , son droi t est 

t r a n s f é r é à ses enfan t s . 

37. Selon l 'ar t icle 6b) , se ron t r e s t i t ués aux p e r s o n n e s pouvan t y 

p r é t e n d r e les i m m e u b l e s t r ans fé rés à l 'E ta t ou à une p e r s o n n e mora l e 

p a r voie de confiscat ion sans c o m p e n s a t i o n en ve r tu d e la loi n" 142/1947 

sur la révision de la p r e m i è r e r é fo rme foncière ou de la loi n° 46/1948 su r la 

nouvel le r é fo rme foncière. 

38 . L 'a r t i c le 8, a m e n d é pa r la loi n" 195/1993, prévoit en pa r t i cu l i e r 

q u e c 'est le t r i buna l qu i déc ide de la r e s t i t u t ion d ' un i m m e u b l e en 

possess ion d ' u n e p e r s o n n e phys ique lorsque celle-ci l'a acquis de l 'E ta t 

ou d ' u n e a u t r e p e r s o n n e m o r a l e au m é p r i s des règles a lors en v igueur ou 

à un prix infér ieur à celui c o r r e s p o n d a n t à la r é g l e m e n t a t i o n su r les prix 

appl icable au m o m e n t des faits, ou lorsqu 'e l le a bénéficié d ' un a v a n t a g e 

illégal au m o m e n t de l ' acha t . P a r a i l leurs , le p a r a g r a p h e 3 du m ê m e 

ar t ic le dispose que la p e r s o n n e qui est obl igée de r e s t i t u e r l ' i m m e u b l e en 

v e r t u d u p r e m i e r p a r a g r a p h e a d ro i t au r e m b o u r s e m e n t du pr ix d ' a c h a t et 

des frais r a i s o n n a b l e m e n t e n g a g é s p o u r l ' en t r e t i en de l ' i m m e u b l e . 

39. L ' a r t i c le 21a) dispose q u e les r edevances a d m i n i s t r a t i v e s l iées à la 

r e s t i t u t i o n , à l ' échange d ' i m m e u b l e s ou a u x i n d e m n i t é s , ne sont pas 

p e r ç u e s . La p e r s o n n e t i tu la i re d u dro i t à r e s t i t u t i on qu i c h e r c h e à faire 

valoir celui-ci à l ' encon t re d ' u n e p e r s o n n e t e n u e à r e s t i t u t i on est 

e x e m p t é e des frais de p r o c é d u r e . L ' e x e m p t i o n est é g a l e m e n t appl icab le 

aux p e r s o n n e s qu i c h e r c h e n t à faire valoir leurs dro i t s c o n f o r m é m e n t à 

l 'ar t icle 8 p réc i t é . Les frais liés à l ' éva lua t ion des b iens , à l ' ident i f icat ion 

des parce l les et à l ' a r p e n t a g e des t e r r a i n s sont s u p p o r t é s p a r l 'E t a t . 

40. Selon l 'ar t ic le 28a) et sauf disposi t ion c o n t r a i r e , le m o n t a n t des 

c o m p e n s a t i o n s accordées en ve r tu de la loi est fixé en fonction des prix 

va lables a u 24 j u i n 1991, le déc re t n" 182/1988 s ' app l iquan t aux prix des 

biens immob i l i e r s . 
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C. Le c o d e c iv i l 

4 1 . Selon l 'ar t ic le 712, les c o m p e n s a t i o n s en l o g e m e n t sont soit un 

a p p a r t e m e n t c o m p e n s a t o i r e , soit un l o g e m e n t c o m p e n s a t o i r e . U n 

a p p a r t e m e n t c o m p e n s a t o i r e est un a p p a r t e m e n t d o n t les d i m e n s i o n s et 

l ' é q u i p e m e n t g a r a n t i s s e n t l ' h é b e r g e m e n t du loca ta i re et des m e m b r e s de 

son m é n a g e d a n s le respec t de la d ign i t é h u m a i n e . U n logemen t 

c o m p e n s a t o i r e est un l o g e m e n t d ' u n e pièce, ou une c h a m b r e d a n s un 

foyer pour j e u n e s cé l iba ta i res , ou une sous- locat ion d ' u n e p a r t i e , meub lée 

ou non, d ' un a p p a r t e m e n t loué pa r u n a u t r e loca ta i re . Si le loca ta i re a 

droi t à u n e c o m p e n s a t i o n en l o g e m e n t , il n 'es t pas obligé de l ibérer 

l ' a p p a r t e m e n t d o n t on veut l 'évincer t a n t q u ' u n e c o m p e n s a t i o n a d é q u a t e 

ne lui a pas é té a s s u r é e ; les co loca ta i res n 'ont d ro i t q u ' à une seule 

c o m p e n s a t i o n en l o g e m e n t . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 1 DU P R O T O 

C O L E N" 1 

42. Les r e q u é r a n t s se p l a ignen t d 'avoir é té pr ivés de b iens acquis par 

eux de bonne foi et en conformi té avec la légis la t ion n a t i o n a l e et a l l èguen t 

n 'avoir pas reçu u n e i n d e m n i t é a d é q u a t e . Ils i nvoquen t l 'ar t ic le 1 du 

Protocole n" 1, ainsi l ibel lé : 

«Toute personne physique oti morale a droit au respect de ses biens. Nul ne peut être 

privé de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 

la loi et les principes généraux du droit international. 

Les dispositions précédentes ne portent pas at teinte au droit que possèdent les Etats 

de mettre en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 

biens conformément à l 'intérêt général ou pour assurer le paiement des impôts ou 

d 'autres contributions ou des amendes.» 

43 . Selon la j u r i s p r u d e n c e de la C o u r , l 'ar t icle 1 du Protocole n" 1 

con t ien t t rois n o r m e s d i s t i n c t e s : la p r e m i è r e , qui s ' expr ime d a n s la 

p r e m i è r e p h r a s e du p r e m i e r a l inéa et revêt un c a r a c t è r e g é n é r a l , énonce 

le pr inc ipe du respec t de la p r o p r i é t é ; la d e u x i è m e , figurant d a n s la 

seconde p h r a s e du m ê m e a l inéa , vise la pr iva t ion de p r o p r i é t é et la 

s o u m e t à c e r t a i n e s c o n d i t i o n s ; q u a n t à la t ro i s i ème , cons ignée dans le 

second a l inéa , elle r e c o n n a î t a u x E t a t s le pouvoir , e n t r e a u t r e s , de 

r é g l e m e n t e r l 'usage d e s b iens c o n f o r m é m e n t à l ' in té rê t géné ra l . Il ne 

s 'agit pas pour a u t a n t d e règles d é p o u r v u e s de r a p p o r t e n t r e el les. La 

d e u x i è m e et la t r o i s i ème ont t r a i t à des exemple s pa r t i cu l i e r s d ' a t t e i n t e s 

au dro i t de p r o p r i é t é ; dès lors, elles doivent s ' i n t e r p r é t e r à la l u m i è r e du 

pr inc ipe consacré p a r la p r e m i è r e . 
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44. En l 'espèce, il n 'es t pas con te s t é que les r e q u é r a n t s a i en t subi u n e 

a t t e i n t e à leur dro i t de p r o p r i é t é qu i s 'analyse en une « p r i v a t i o n » de 

p r o p r i é t é au sens de la seconde p h r a s e du p r e m i e r a l inéa de l 'ar t ic le 1 du 

Protocole n" 1. La C o u r doi t donc e x a m i n e r la jus t i f i ca t ion de c e t t e 

ingé rence au r ega rd des ex igences de l 'ar t ic le 1 du Protocole n" 1. 

45. La C o u r r appe l l e q u e la d ispos i t ion s u s m e n t i o n n é e exige, avan t 

tout et s u r t o u t , q u ' u n e ingé rence de l ' au to r i t é pub l ique d a n s la 

j ou i s sance du dro i t au respec t des biens soit l éga l e : la seconde p h r a s e du 

p r e m i e r a l inéa n ' au to r i s e une pr iva t ion de p rop r i é t é q u e « d a n s les 

condi t ions p r é v u e s p a r la loi» et le second a l inéa r econna î t aux E t a t s le 

droi t de r é g l e m e n t e r l 'usage des b iens en m e t t a n t en v igueur des « lo i s» . 

De p lus , la p r é é m i n e n c e du droi t , l 'un des pr inc ipes f o n d a m e n t a u x de 

t o u t e société d é m o c r a t i q u e , est une not ion i n h é r e n t e à l ' ensemble des 

a r t ic les d e la C o n v e n t i o n (voir les a r r ê t s Amuur c. France d u 25 j u i n 1996, 

Recueil des arrêts et décisions 1996-III, pp . 850-851, § 50 ; Ex-roi de Grèce et autres 

c. Grèce [ G C ] , n" 25701/94, § 79, C E D H 2000-XI I ; Malama c. Grèce, 

n" 43622/98 , § 43 , C E D H 2001-11). 

46. D a n s le cas d ' e spèce , il n 'es t pas sujet à con t rove r se e n t r e les p a r t i e s 

q u e la pr iva t ion des biens des r e q u é r a n t s se fondait sur la loi n" 229/1991 

sur la p r o p r i é t é foncière , qui p e r m e t t a i t à des p e r s o n n e s r é p o n d a n t à une 

série de condi t ions d ' ob t en i r la r e s t i t u t i on de ce r t a in s b iens et qui 

au to r i s a i t , pa r c o n s é q u e n t , la dépossess ion des p e r s o n n e s d i sposan t d e ces 

b iens . La C o u r c o n s t a t e donc que l 'exigence de légal i té é ta i t r e m p l i e . 

47. La C o u r doit m a i n t e n a n t r e c h e r c h e r si ce t t e pr iva t ion de p r o p r i é t é 

poursu iva i t un bu t l ég i t ime , c 'es t -à-di re s'il exis ta i t u n e « c a u s e d 'u t i l i t é 

p u b l i q u e » au sens de la seconde règle énoncée par l 'ar t icle 1 du 

Pro tocole n° 1. Elle e s t ime à cet é g a r d q u e , g râce à une conna i s sance 

d i r ec t e de leur société et de ses besoins , les a u t o r i t é s na t i ona l e s se 

t rouven t en pr inc ipe mieux p lacées q u e le j u g e i n t e r n a t i o n a l p o u r 

d é t e r m i n e r ce qui est «d ' u t i l i t é p u b l i q u e » . D a n s le m é c a n i s m e de 

p ro tec t ion c r éé pa r la C o n v e n t i o n , il l eur a p p a r t i e n t pa r c o n s é q u e n t de 

se p r o n o n c e r les p r e m i è r e s sur l ' ex is tence d 'un p r o b l è m e d ' i n t é r ê t 

g é n é r a l jus t i f i an t des pr iva t ions de p r o p r i é t é . Dès lors, elles j ou i s s en t ici 

d ' u n e c e r t a i n e m a r g e d ' app réc i a t i on , c o m m e en d ' a u t r e s d o m a i n e s 

a u x q u e l s s ' é t e n d e n t les g a r a n t i e s de la C o n v e n t i o n . 

48. De plus , la no t ion d ' «u t i l i t é p u b l i q u e » est a m p l e p a r n a t u r e . En 

pa r t i cu l i e r , la décis ion d ' a d o p t e r des lois p o r t a n t p r iva t ion de p r o p r i é t é 

imp l ique d ' o r d i n a i r e l ' e x a m e n de q u e s t i o n s po l i t iques , é c o n o m i q u e s et 

sociales . E s t i m a n t n o r m a l q u e le l ég i s l a t eu r d ispose d ' u n e l a t i t u d e p o u r 

m e n e r u n e po l i t ique é c o n o m i q u e et sociale , la C o u r r e spec te la m a n i è r e 

dont il conçoit les impéra t i f s de 1'« u t i l i té p u b l i q u e » , sauf si son j u g e m e n t 

se révèle m a n i f e s t e m e n t dépourvu de base r a i sonnab le (voir les a r r ê t s 

James et autres c. Royaume-Uni du 21 février 1986, sér ie A n° 98 , p . 32, § 46, 

et Malama p r éc i t é , § 46) . 
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49. D a n s le cas d ' e spèce , le G o u v e r n e m e n t aff i rme q u e l 'objectif de la 

loi n" 229/1991 sur la p r o p r i é t é foncière consis te à « a t t é n u e r les 

conséquences de c e r t a i n e s a t t e i n t e s aux dro i t s d e p r o p r i é t é d o n t des 

p r o p r i é t a i r e s de biens agr icoles et sylvicoles sont d e v e n u s v ic t imes e n t r e 

1948 et 1989». L ' i n s t r u m e n t j u r i d i q u e choisi p o u r réa l i se r cet objectif 

se ra i t la « r e s t i t u t i o n » ; le sy s t ème visera i t à r é p a r e r l ' i l légalité commise 

lors du t r ans fe r t de la p r o p r i é t é et d o n n e r a i t la p r io r i t é à une res t i tu t ion 

des i m m e u b l e s d a n s leur é t a t d 'o r ig ine . 

La r e s t i t u t i on t e n d r a i t en effet à r é p a r e r l ' i l légali té d 'un t r ans fe r t , ou 

d ' a u t r e s a t t e i n t e s i l légales au dro i t de p rop r i é t é , par la r emise de l 'objet 

d a n s son é t a t j u r i d i q u e d 'o r ig ine , avec effets ex tune. Ainsi , la r e s t i t u t i on ne 

sera i t pas une dépossess ion forcée de p r o p r i é t é , mais une obl igat ion de 

r e c o n s t i t u e r la s i t ua t ion j u r i d i q u e d 'o r ig ine . 

50. Les r e q u é r a n t s ne c o n t e s t e n t pas l 'objectif de ladi te loi tel 

q u ' é n o n c é par le G o u v e r n e m e n t , ma i s s o u t i e n n e n t qu' i l faut toujours 

r e spec t e r les p r inc ipes essent ie l s de l ' équ i t é , qu i d e v r a i e n t régi r t a n t le 

droi t posit if q u e son appl ica t ion . O r ces pr inc ipes n ' a u r a i e n t pas été 

app l iqués en l ' espèce , pu i sque l 'E t a t , s'il a p rocédé à l ' a t t é n u a t i o n des 

a t t e i n t e s c o m m i s e s a n t é r i e u r e m e n t , n ' a u r a i t r ien fait pour a t t é n u e r 

l ' a t t e in t e nouvel le c o m m i s e à l eur d é t r i m e n t . 

5 1 . La C o u r relève que le bu t visé p a r la loi n" 229/1991 su r la p rop r i é t é 

foncière est d ' a t t é n u e r les effets des to r t s p a t r i m o n i a u x causés sous le 

r ég ime c o m m u n i s t e , et elle a d m e t que l 'E ta t t c h è q u e a pu j u g e r 

nécessa i re de r é s o u d r e ce p r o b l è m e qu ' i l e s t i m a i t pré judic iable à son 

r ég ime d é m o c r a t i q u e . L 'object if géné ra l de ladi te loi ne s au ra i t donc ê t r e 

cons idéré c o m m e i l légi t ime, ca r il se r t e f fec t ivement u n e « c a u s e d 'u t i l i té 

p u b l i q u e » (voir, mutatis mutandis, Zvolsky et Zvolskâ c. République tchèque 

( d é c ) , n" 46129/99, 11 d é c e m b r e 2001) . 

52. La C o u r rappe l le q u e t o u t e m e s u r e d ' i n g é r e n c e d a n s le droi t au 

respec t des biens doit m é n a g e r un j u s t e équi l ib re e n t r e les ex igences de 

l ' in té rê t g é n é r a l de la c o m m u n a u t é et les impéra t i f s d e la s a u v e g a r d e des 

droi t s f o n d a m e n t a u x de l ' individu (voir, p a r m i d ' a u t r e s , l ' a r rê t Sporrong et 

Lonnroth c. Suède du 23 s e p t e m b r e 1982, série A n" 52, p . 26, § 69) . Le souci 

d ' a s s u r e r u n tel équi l ib re se ref lè te d a n s la s t r u c t u r e de l 'a r t ic le 1 tout 

en t i e r , donc auss i d a n s la seconde p h r a s e , qui doit se lire à la l umiè r e du 

pr inc ipe consacré pa r la p r e m i è r e . En par t i cu l ie r , il doi t ex i s t e r un r appor t 

r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens employés et le bu t visé 

pa r t o u t e m e s u r e p r ivan t u n e p e r s o n n e de sa p r o p r i é t é (voir les a r r ê t s 

Pressos Compania Naviera S.A. et autres c. Belgique du 20 n o v e m b r e 1995, 

sér ie A n" 332, p. 23, § 38, et Ex-roi de Grèce et autres p r éc i t é , § 89) . Ainsi, 

l ' équi l ibre à m é n a g e r e n t r e les exigences de l ' i n t é rê t g é n é r a l et les 

impéra t i f s des d ro i t s f o n d a m e n t a u x est r o m p u si la p e r s o n n e concernée a 

eu à subi r « u n e c h a r g e d i s p r o p o r t i o n n é e » (voir, p a r m i b e a u c o u p d ' a u t r e s , 
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l ' a r rê t Les saints monastères c. Grèce du 9 d é c e m b r e 1994, série A n" 301-A, 

pp . 34-35, §§ 70-71). 

53 . La C o u r a en c o n s é q u e n c e j u g é que l ' individu expropr i é doit en 

pr inc ipe o b t e n i r u n e i n d e m n i s a t i o n « r a i s o n n a b l e m e n t en r a p p o r t avec la 

va leu r du b i e n » dont il a é té pr ivé, m ê m e si « d e s objectifs l ég i t imes 

«d 'u t i l i t é p u b l i q u e » (...) peuven t mi l i t e r p o u r u n r e m b o u r s e m e n t infé

r i eu r à la p le ine va l eu r m a r c h a n d e » (ibidem). Il en r é su l t e q u e l ' équi l ibre 

s u s m e n t i o n n é est en règle g é n é r a l e a t t e i n t lo rsque l ' i n d e m n i t é versée à 

l ' expropr ié est r a i s o n n a b l e m e n t en r a p p o r t avec la va l eu r « v é n a l e » du 

bien, tel le que d é t e r m i n é e a u m o m e n t où la p r iva t ion de p r o p r i é t é est 

réa l i sée . 

54. En l ' occur rence , le G o u v e r n e m e n t aff irme q u e la loi n" 229/1991 

sur la p rop r i é t é foncière m é n a g e un r a p p o r t r a i sonnab le de p ropor 

t ionna l i t é e n t r e les moyens employés et le bu t visé ca r elle exige , en sus 

de l ' i l légali té c o m m i s e lors du t r ans fe r t du bien l i t igieux à l 'E ta t , u n a u t r e 

é l é m e n t d ' i l légal i té ayan t e n t a c h é le t r ans fe r t du bien de l 'E ta t à la 

p e r s o n n e phys ique . En m ê m e t e m p s , elle d o n n e à c e t t e d e r n i è r e le droi t 

de se faire r e m b o u r s e r le pr ix d ' acha t et les frais r a i s o n n a b l e m e n t engagés 

pour l ' e n t r e t i e n de l ' i m m e u b l e . 

P a r a i l leurs , la loi g a r a n t i r a i t l ' impossibi l i té d ' expu l se r la p e r s o n n e de 

l ' i m m e u b l e r e s t i t u é avant q u ' u n l o g e m e n t c o m p e n s a t o i r e a p p r o p r i é n 'a i t 

é té mis à sa d isposi t ion. Le G o u v e r n e m e n t précise toutefois q u e si l'offre 

d 'un l o g e m e n t c o m p e n s a t o i r e é m a n a n t du nouveau p r o p r i é t a i r e n ' es t pas 

a priori exc lue , l 'ordre j u r i d i q u e t c h è q u e n ' impose à ce d e r n i e r a u c u n e 

obl iga t ion d e ce t t e n a t u r e . A cet éga rd , la p e r s o n n e évincée ne peu t donc 

rien r e v e n d i q u e r en ju s t i ce . D ' a u t r e p a r t , c o m p t e t enu des d isposi t ions 

g é n é r a l e s du code civil, les p e r s o n n e s (tels les r e q u é r a n t s ) obl igées de 

r e s t i t u e r un i m m e u b l e ne sont pas t enues de le q u i t t e r t a n t q u ' u n 

l o g e m e n t c o m p e n s a t o i r e ne leur a pas é t é a t t r i b u é . 

55. Le G o u v e r n e m e n t cons idère dès lors q u e la c h a r g e à s u p p o r t e r p a r 

les p e r s o n n e s phys iques t e n u e s de r e s t i t u e r un bien n 'es t pas d é m e s u r é e 

et q u e les moyens employés ne sont pas d i sp ropo r t i onnés pa r r a p p o r t à 

l ' in té rê t poursuivi . 

56. Les r e q u é r a n t s , p o u r l eur pa r t , t r ouven t i néqu i t ab l e qu ' i l s ne 

pu i ssen t se faire r e m b o u r s e r à t i t r e d e c o m p e n s a t i o n q u e le pr ix d ' a c h a t 

payé d a n s les a n n é e s so ixan te , qu i r e p r é s e n t e envi ron un c i n q u a n t i è m e du 

prix du m a r c h é immobi l i e r ac tue l , et les frais r a i s o n n a b l e m e n t engagés 

pour l ' en t r e t i en de l ' i m m e u b l e , don t le m o n t a n t est fixé selon le ta r i f en 

v igueu r au 24 j u i n 1991. Ils t r ouven t é g a l e m e n t injuste l 'obl igat ion qu i 

l eur est faite d e d é m é n a g e r et de louer un a u t r e l o g e m e n t , ou b ien de 

payer un loyer pour j ou i r de l ' i m m e u b l e qu ' i ls ont e n t r e t e n u p e n d a n t la 

m a j e u r e p a r t i e de leur vie. Ils se p l a ignen t d ' ê t r e privés du droi t de 

p r o p r i é t é sur l ' i m m e u b l e , acquis p r é t e n d u m e n t en v io la t ion des règles en 
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v igueur à l ' époque , ma i s é g a l e m e n t de celui sur les t e r r a i n s , acquis 

c o n f o r m é m e n t à ces règles . 

57. En c o n s é q u e n c e , les r e q u é r a n t s j u g e n t q u e l ' exigence de 

p r o p o r t i o n n a l i t é e n t r e les moyens employés et le bu t visé n ' a pas é té 

r e spec t ée d a n s le cas d ' e spèce . Ils cons idè ren t avoir subi u n e cha rge 

spéciale et e x o r b i t a n t e , agg ravée pa r les longues souffrances psychiques 

éprouvées p a r la r e q u é r a n t e , âgée de p r e s q u e q u a t r e - v i n g t s a n s , et pa r le 

r e q u é r a n t o r ig ina i r e , a t t e i n t d ' une m a l a d i e . 

Ils a f f i rment p a r a i l leurs q u e ni la r e q u é r a n t e ni son m a r i défunt ne 

sava ien t a u m o m e n t de l 'achat de l ' i m m e u b l e , en 1967, q u ' a u p a r a v a n t la 

ma i son n ' a p p a r t e n a i t pas à l 'E t a t et que ce d e r n i e r l 'avait acquise par 

confiscat ion. Dans ce c o n t e x t e , ils r appe l l en t q u ' e n 1967 seules les 

p e r s o n n e s ayan t a t t e s t é leur i n t é r ê t l ég i t ime pouva ien t consu l t e r le 

r eg i s t r e immobi l i e r . T e n a n t c o m p t e d e leur s t a t u t d 'ouvr ie r s fores t iers , 

ils e s t i m e n t qu ' i l ne se ra i t pas r a i sonnab le de l eu r r e p r o c h e r de ne pas 

s ' ê t re i nqu ié t é s de savoir , à une é p o q u e où tou t é t a i t en pr inc ipe possédé 

par l 'E ta t , si l ' i m m e u b l e n 'ava i t pas a p p a r t e n u j a d i s à un a u t r e 

p r o p r i é t a i r e . 

58. La C o u r a d m e t q u e l 'objectif g é n é r a l des lois de r e s t i t u t ion , à 

savoir l ' a t t é n u a t i o n de c e r t a i n e s a t t e i n t e s a u x dro i t s de p r o p r i é t é causées 

par le r é g i m e c o m m u n i s t e , r e p r é s e n t e un but l ég i t ime et un moyen de 

s a u v e g a r d e r la légal i té des t r ansac t ions j u r i d i q u e s et de p r o t é g e r le 

d é v e l o p p e m e n t soc io-économique du pays . Elle e s t ime toutefois 

nécessa i re de faire en so r te q u e l ' a t t é n u a t i o n des a n c i e n n e s a t t e i n t e s ne 

c rée pas de n o u v e a u x to r t s d i sp ropo r t i onnés . A cet effet, la légis lat ion 

devra i t p e r m e t t r e de t en i r c o m p t e des c i r cons tances pa r t i cu l i è re s de 

c h a q u e espèce , afin q u e les p e r s o n n e s ayan t acquis l eu r s b iens de bonne 

foi ne soient pas a m e n é e s à s u p p o r t e r le poids de la r e sponsab i l i t é de 

l 'E t a t qu i avai t j a d i s confisqué ces b iens . 

59. En l ' occur rence , la C o u r souscri t à la t h è s e des r e q u é r a n t s selon 

laque l le ils ava ien t acquis leurs b iens de bonne foi, sans savoir qu ' i l 

s 'agissai t de b iens conf isqués a n t é r i e u r e m e n t et sans pouvoir inf luencer 

les moda l i t é s de la t r a n s a c t i o n ou le pr ix d ' a cha t . De surcro î t , il semble 

q u e la conclus ion des t r i b u n a u x n a t i o n a u x selon laquel le les in té ressés 

ava ien t acquis l ' i m m e u b l e à un prix infér ieur au prix r é g l e m e n t a i r e soit 

d u e avan t t ou t à u n e e s t i m a t i o n di f férente d e la va leu r de la g r a n g e et de 

l ' é tab le , c 'es t -à-di re des pa r t i e s non hab i t ab l e s de l ' i m m e u b l e . 

60. E x a m i n a n t la c h a r g e subie p a r les r e q u é r a n t s en l ' espèce, la C o u r 

e s t ime ne pas avoir à se p r o n o n c e r sur la m a n i è r e d o n t les ju r id i c t ions 

na t iona le s a u r a i e n t dû fixer le m o n t a n t de l ' i ndemni sa t i on . En effet, elle 

ne s au ra i t se s u b s t i t u e r aux a u t o r i t é s t c h è q u e s p o u r d é t e r m i n e r l ' année 

d e v a n t ê t r e pr i se en cons idé ra t ion p o u r l ' e s t ima t ion de la va leu r de 

l ' i m m e u b l e et la fixation des frais r a i s o n n a b l e m e n t e n g a g é s pour son 

e n t r e t i e n (voir, mutatis mutandis, l ' a r rê t Malama p réc i t é , § 51). 
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6 1 . Tou te fo i s , la C o u r ne peu t q u ' o b s e r v e r q u e le prix d ' a c h a t payé en 

1967 et r e m b o u r s é aux r e q u é r a n t s ne s au ra i t ê t r e r a i s o n n a b l e m e n t en 

r a p p o r t avec la va l eu r d u bien t r e n t e ans plus t a rd . 

De surcro î t , la ma i son en ques t i on é ta i t pour les in té ressés la seu le 

possibi l i té de l o g e m e n t : au m o m e n t de la décision de r e s t i t u t i o n , en 

1995, ils y ava ien t hab i t é p e n d a n t q u a r a n t e - d e u x ans , don t v ing t -hu i t en 

t an t q u e p r o p r i é t a i r e s . 

62. Il est à n o t e r é g a l e m e n t q u e les r e q u é r a n t s se t rouven t d a n s u n e 

s i tua t ion sociale i n c e r t a i n e , voire dé l i ca te . Avec le r e m b o u r s e m e n t du pr ix 

d ' acha t , ils ne sont pas en m e s u r e d ' a c q u é r i r un a u t r e l o g e m e n t . Il est v ra i 

q u ' à ce j o u r ils n 'on t pas é té c o n t r a i n t s à q u i t t e r la ma i son l i t igieuse et 

q u e , selon l 'art icle 712 du code civil, ils doivent se voir p ropose r un 

l ogemen t c o m p e n s a t o i r e . N é a n m o i n s , le G o u v e r n e m e n t a d m e t l u i - m ê m e 

qu' i l est imposs ib le de r e v e n d i q u e r ce dro i t d e v a n t les t r i b u n a u x . P a r 

a i l leurs , le nouveau p r o p r i é t a i r e de l ' i m m e u b l e s emble prof i ter de sa 

posi t ion de force vis-à-vis des r e q u é r a n t s , a u x q u e l s il a d e m a n d é de paye r 

un loyer m e n s u e l sans q u ' a u c u n con t r a t de bail n 'ai t é té conclu. Les 

r e q u é r a n t s ayan t refusé de payer le loyer d a n s ces cond i t ions , le nouveau 

p r o p r i é t a i r e a e n t a m é une p r o c é d u r e , qu i est toujours p e n d a n t e . 

63. Dès lors, la C o u r cons t a t e q u e la « c o m p e n s a t i o n » a l louée a u x 

r e q u é r a n t s ne t ena i t pas c o m p t e de leur s i t ua t ion pe r sonne l l e et sociale 

et que les in t é res sés ne se sont vu acco rde r a u c u n e s o m m e au t i t re d u 

préjudice mora l subi à ra ison de la pr iva t ion de leur p r o p r i é t é u n i q u e . De 

surcro î t , ils n 'on t tou jours pas o b t e n u le r e m b o u r s e m e n t des frais 

r a i s o n n a b l e m e n t engagés pour l ' en t r e t i en de l ' i m m e u b l e , b ien q u ' u n e 

pér iode de sept ans et d e m i se soit écoulée depu i s le 23 j a n v i e r 1995, j o u r 

où est passé en force de chose j u g é e l ' a r rê t du t r i buna l régional de P r a g u e 

conf i rman t le t r ans fe r t du dro i t de p rop r i é t é au fils des anc iens 

p r o p r i é t a i r e s . 

64. Il en r é su l t e q u e les r e q u é r a n t s ont eu à s u p p o r t e r u n e c h a r g e 

spéciale et e x o r b i t a n t e qu i a r o m p u le j u s t e équi l ib re devan t r é g n e r 

e n t r e , d ' u n e p a r t , les ex igences de l ' in té rê t g é n é r a l et , d ' a u t r e p a r t , la 

s a u v e g a r d e du droi t a u respect des b iens . Il y a donc eu viola t ion de 

l 'ar t icle 1 du Protocole n" 1. 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 D E LA C O N V E N T I O N 

65. Aux t e r m e s de l 'ar t ic le 41 de la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 
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A. D o m m a g e 

66. Au t i t re du pré judice m a t é r i e l , les r e q u é r a n t s r é c l a m e n t un 

m o n t a n t to ta l de 1 277 903 c o u r o n n e s t c h è q u e s ( C Z K ) , censé cor

r e s p o n d r e à la différence (743 547 C Z K ) e n t r e le prix q u e valai t 

l ' i m m e u b l e au m o m e n t de la dépossess ion (760 280 C Z K ) et celui 

(16 733 C Z K ) payé p o u r l ' acquér i r en 1967, avec un droi t d 'usage 

pe r sonne l du t e r r a i n a t t e n a n t , m i n o r é e d e la s o m m e de 156 646 C Z K 

q u e l 'E ta t s 'est di t p rê t à r e m b o u r s e r au t i t r e des frais r a i s o n n a b l e m e n t 

engagés pa r les r e q u é r a n t s pour l ' en t r e t i en de l ' immeub le et majorée des 

i n t é r ê t s m o r a t o i r e s à la d a t e du 1" avril 2000 ( 6 3 1 5 4 9 C Z K ) et d ' une 

s o m m e de 60 000 C Z K pour les t r a v a u x effectués su r l ' i m m e u b l e par les 

r e q u é r a n t s . 

Les i n t é r e s sé s soll ici tent en ou t r e 2 500 000 C Z K pour le pré judice 

m o r a l r é s u l t a n t des longues souffrances psychiciues ép rouvées . 

67. Le G o u v e r n e m e n t sou t i en t q u e la Conven t i on n ' a pas é té violée et 

q u e les condi t ions pour a l louer aux r e q u é r a n t s u n e sa t is fact ion équ i t ab le 

ne sont pas r é u n i e s . Il r appe l l e q u e le pr ix d ' acha t de 16 733 C Z K a é té 

r e m b o u r s é aux r e q u é r a n t s en t o u t e d i l igence . Q u a n t a u x frais ra ison

n a b l e m e n t engagés pour l ' en t r e t i en de l ' i m m e u b l e , il fait valoir qu ' i l n 'a 

pas é té possible de p a r v e n i r à un accord, les r e q u é r a n t s ayan t d e m a n d é un 

m o n t a n t fixé en appl ica t ion du t a r i f a c t u e l l e m e n t en v igueur , ce q u e ne 

p e r m e t pas la loi sur la p rop r i é t é foncière. Il ne con tes t e toutefois pas le 

fond de ce t t e p r é t e n t i o n et se dit p rê t à la sat isfai re dès q u e le t r ibuna l 

a u r a s t a t u é su r le m o n t a n t . Q u a n t à la s o m m e de 60 000 C Z K sollicitée 

pa r les r e q u é r a n t s au t i t r e des t r a v a u x effectués, le G o u v e r n e m e n t 

objecte qu 'e l l e fait déjà pa r t i e des frais r a i s o n n a b l e m e n t engagés pour 

l ' en t r e t i en de l ' i m m e u b l e . 

Le G o u v e r n e m e n t ne con tes t e pas le fait q u e la p r o c é d u r e jud ic ia i r e 

puisse ê t r e une ép reuve difficile sur le p lan mora l . Il sou t i en t n é a n m o i n s 

que l 'E ta t n ' en est pas r e sponsab le . 

68 . La C o u r no t e q u e les p r é t e n t i o n s des r e q u é r a n t s t e n d e n t à la répa

ra t ion de d o m m a g e s m a t é r i e l et m o r a l . Q u a n t au pré judice m a t é r i e l , 

elle observe que les r e q u é r a n t s n 'on t pas soumis d ' expe r t i s e ou d ' a u t r e 

d o c u m e n t a t t e s t a n t de la va leu r ac tue l le de la ma i son l i t igieuse. C e p e n 

dan t , le G o u v e r n e m e n t ne s e m b l e pas c o n t e s t e r le prix de 760 280 C Z K 

avancé p a r les i n t é re s sés . La C o u r e s t ime donc pouvoir a ccep t e r ce t t e 

s o m m e . 

S t a t u a n t en équ i t é et à la l umiè r e de sa j u r i s p r u d e n c e en la m a t i è r e , 

la C o u r déc ide d ' acco rde r aux r e q u é r a n t s 35 000 euros (EUR) pour les 

pré judices m a t é r i e l et m o r a l subis pa r eux . Ce m o n t a n t s e r a à 

conver t i r en cou ronnes t c h è q u e s au t a u x appl icable à la d a t e du règle

m e n t . 
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B. Fra is e t d é p e n s 

69. Les r e q u é r a n t s r éc l amen t le r e m b o u r s e m e n t d 'une s o m m e de 

302 793 C Z K pour les frais et dépens exposés devant les ju r id ic t ions 

na t iona les et les o rganes de la Convent ion . Pour ce qui est des frais 

afférents à l eur r ep ré sen t a t i on , ils se fondent sur le décre t n" 270/1990 

régissant les honora i res d 'avocat (en v igueur j u s q u ' a u 1" juillet 1996) et sur 

le décre t n" 177/1996 po r t an t b a r è m e des avocats . Q u a n t à leur avocate , elle 

fait valoir que ses honora i res con t rac tue l s habi tue ls s 'élèvent à 1 500 C Z K 

l 'heure de t ravai l . Elle affirme q u e par éga rd à la s i tua t ion financière des 

r e q u é r a n t s elle a pris à son compte l ' ensemble des frais, é t a n t e n t e n d u q u e 

les r e q u é r a n t s devra ien t les régler u n e fois l'affaire t e r m i n é e . 

70. Le G o u v e r n e m e n t e s t ime q u e seuls les frais exposés d e v a n t le 

t r i buna l rég iona l et la C o u r cons t i tu t ionne l l e et ceux liés au recours en 

révision de la p r o c é d u r e d e v r a i e n t ê t r e pris en c o m p t e , les a u t r e s n ' ayan t 

pas é t é e n g a g é s d a n s le bu t de d é n o n c e r une violat ion de la Conven t i on . 

P a r a i l leurs , il a t t i r e l ' a t t en t i on sur le fait q u e si l 'avocate des r e q u é r a n t s a 

app l i qué le b a r è m e des avocats p o u r la p r o c é d u r e i n t e r n e , elle d e m a n d e 

pour celle suivie d e v a n t la C o u r des h o n o r a i r e s c o n t r a c t u e l s qu i lui 

pa ra i s sen t b e a u c o u p t r o p élevés, c o m m e le n o m b r e d ' h e u r e s (150) 

p r é t e n d u m e n t consac rées a u t ravai l su r la r e q u ê t e . 

71 . La C o u r r appe l l e que , lo rsqu 'e l le c o n s t a t e u n e viola t ion de la 

C o n v e n t i o n , elle peu t acco rde r a u x r e q u é r a n t s le r e m b o u r s e m e n t des 

frais et d é p e n s qu ' i l s on t e n g a g é s d e v a n t les j u r id i c t i ons na t i ona l e s pour 

p réven i r ou faire co r r ige r p a r celles-ci lad i te viola t ion (voir, n o t a m m e n t , 

l ' a r rê t Zimmermann et Sleiner c. Suisse du 13 juillet 1983, série A n" 66, p . 14, 

§ 36, et l ' a r rê t Hertel c. Suisse du 25 a o û t ' 1998, Recueil 1998-VI , p . 2334, 

§ 63). En l 'espèce, l 'objet et l 'enjeu de la p r o c é d u r e devan t les j u r id i c t ions 

i n t e r n e s é t a i en t le dro i t des r e q u é r a n t s au r e spec t de leur b ien , droi t à la 

violat ion d u q u e l la C o u r a conclu. La C o u r en dédu i t q u e les r e q u é r a n t s 

p e u v e n t p r é t e n d r e au r e m b o u r s e m e n t des frais et d é p e n s engagés pa r eux 

devan t lesdi tes j u r id i c t i ons . 

72. La C o u r cons t a t e q u e les r e q u é r a n t s n 'on t p rodu i t a u c u n 

jus t i f ica t i f à l ' appui d e leur d e m a n d e . C e p e n d a n t , il est év ident qu ' i l s ont 

e n c o u r u des frais et d é p e n s à cet é g a r d et q u e leur avocate a calculé ceux-

ci c o n f o r m é m e n t à la loi n a t i o n a l e en v igueur . S t a t u a n t en é q u i t é , la C o u r 

a l loue a u x r e q u é r a n t s la s o m m e de 10000 E U R , don t il convient de 

d é d u i r e les 772,72 E U R déjà pe rçus au t i t r e de l ' ass is tance jud ic i a i r e . 

C. I n t é r ê t s m o r a t o i r e s 

73. La C o u r j u g e a p p r o p r i é de c a l q u e r le t a u x des i n t é r ê t s m o r a t o i r e s 

sur le t aux d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e 

e u r o p é e n n e majoré d e t rois poin ts de p o u r c e n t a g e . 
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P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É 

1. Dit q u e le fils du r e q u é r a n t a qua l i t é pour poursu iv re la p r é s e n t e 

p r o c é d u r e en ses lieu et p l a c e ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t ic le 1 du Protocole n° 1 ; 

a) q u e l 'E ta t d é f e n d e u r doit ve r se r aux r e q u é r a n t s con jo in t emen t , 

d a n s les t rois mois à c o m p t e r du j o u r où l ' a r rê t se ra devenu définit if 

c o n f o r m é m e n t à l 'ar t icle 44 § 2 de la Conven t ion , les s o m m e s 

su ivan tes , à conver t i r en m o n n a i e n a t i o n a l e de l 'E ta t d é f e n d e u r au 

t a u x appl icable à la d a t e du r è g l e m e n t : 

i. 35 000 E U R ( t r en te -c inq mille euros) pour pré judice m a t é r i e l et 

d o m m a g e mora l , 

ii. 9 227,28 E U R (neuf mille deux cen t v ingt -sept euros v ingt -hui t 

c e n t i m e s ) pour frais et d é p e n s ; 

b) que ces m o n t a n t s se ron t à ma jo re r d ' u n i n t é r ê t s imple à un t aux 

a n n u e l égal à celui de la facilité de p r ê t m a r g i n a l de la B a n q u e 

c e n t r a l e e u r o p é e n n e a u g m e n t é de t ro is poin ts de p o u r c e n t a g e à 

c o m p t e r d e l ' exp i ra t ion dud i t délai et j u s q u ' a u v e r s e m e n t ; 

4. Rejette la d e m a n d e de sa t is fact ion é q u i t a b l e pour le surp lus . 

Fai t en f rançais , pu is c o m m u n i q u é pa r écrit le 5 n o v e m b r e 2002, en 

appl ica t ion d e l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

3. Dit 

S. D O L L É 

Greff ière 

J . -P . C O S T A 

Prés iden t 
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SUMMARY1 

Dispossess ion in favour of owner expropriated under communist regime 

Article 1 of Protocol No. 1 

Deprivation of possessions - Dispossession in favour of owner expropriated under communist 

regime - Legal basis - Public interest - Fair balance - Proportionality - Importance of 

personal and social situation of dispossessed persons - Purchasers in goodfaith should not bear 

burden of responsibility rightfully incumbent on Stale which confiscated possessions -

Compensation - Amount of compensation essentially corresponding to property's purchase price 

fixed nearly thirty years earlier - Impossible to assert right to alternative accommodation in 

domestic courts - Applicants deprived of their only property and home - Individual and 

excessive burden 

* 

In 1967 the first applicant and her husband purchased a forester's house which 
they rented, with a barn and cowshed, from the property's owner, a State 
enterprise. Their son, the second applicant, subsequently became its co-owner. 
The property had been transferred to the State enterprise under the communist 
regime, by confiscation without compensation. In December 1992, after the entry 
into force of the Land Act adopted by the Czech and Slovak Republic (Law 
no. 229/1991), the son of the former owners brought an action for recovery of the 
property. The district court commissioned an expert opinion to establish whether 
the 1967 valuation had complied with the regulations then in force, since one of the 
cases in which restitution was provided for was where a property had been bought 
at a price lower than the price required by the price regulations applicable at the 
material time. The expert took the view that the 1967 valuation of the property 
had not been wholly compatible with the legislation then in force. He therefore 
decided to carry out a complete revaluation, applying the former legislation and 
taking as his basis the state of affairs as described in the course of the proceedings, 
in order to be able to compare the two valuations and calculate the difference 
between them. The applicants pointed out that the expert's valuation regarding 
the inhabitable part of the property was practically identical to the 1967 
valuation, the difference between the two being solely due to the valuation of the 
barn and cowshed. The district court allowed the application by the son of the 
former owners and decided to transfer title to the disputed property to him. It 
held that the conditions of section 8(1) of the Land Act had been satisfied 
because the first applicant and her husband had acquired the property at a price 
lower than the true value, being lower than the price required by the rules 

1. This summary by the Registry does not bind the Court . 
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applicable at the material time. After an unsuccessful appeal the applicants 
applied to the Constitutional Court, alleging in particular that they had been 
deprived of their title to the property on account of the difference noted between 
two prices calculated according to two different methods. The Constitutional 
Court dismissed the appeal in 1997. The applicants were reimbursed by the 
Ministry of Agriculture the purchase price paid in 1967. On the day of the 
adoption of the judgment the new owner of the property had still not offered 
them alternative accommodation and they were still living in the house. The new 
owner had also brought an action against them for payment ofarrears of rent, plus 
default interest, which was pending. In addition, the proceedings they had been 
compelled to bring in order to determine how much they should be reimbursed by 
the State for the costs they had incurred for the upkeep of the property were still 
pe nding. 

Held 

Article 1 of Protocol No. 1: The deprivation of the applicants' possessions was 
provided for by law, being based on the Land Act, which authorised dispossession, 
under a number of conditions, with a view to the restitution of certain types of 
property. The objective of the Land Act was to at tenuate the effects of the 
infringements of property rights that had occurred under the communist regime, 
and it was understandable that the Czech State should have considered it 
necessary to resolve this problem, which it considered damaging to its democratic 
regime. The legislature had thus sought to promote the public interest. The 
general objective of the restitution laws was a legitimate aim and a means of 
safeguarding the lawfulness of legal transactions and protecting the country's 
socio-economic development. However, it was necessary to ensure that the 
attenuation of those old injuries did not create disproportionate new wrongs. To 
that end, the legislation should make it possible to take into account the particular 
circumstances of each case, so that persons who acquired their possessions in good 
faith were not made to bear the burden of responsibility which was rightfully that 
of the State which had once confiscated those possessions. In the present case the 
applicants had acquired their possessions in good faith, without knowing that they 
had previously been confiscated and without being able to influence the terms of 
the transaction or the purchase price. Moreover, it seemed that the Czech courts' 
finding that the applicants had acquired the property at a price lower than that 
required by the regulations was due above all to a different valuation of the non-
inhabitable parts of the building. On the question of the burden borne by the 
applicants, the Court was not required to decide on what basis the domestic 
courts should have assessed the amount of compensation payable. However, the 
purchase price paid in 1967, which had been given back to the applicants, could 
not be reasonably related to the property's value thirty years later. In addition, 
the house in question was for the applicants the only housing available: at the 
time of the restitution decision they had lived there for forty-two years. The 
applicants were also in an uncertain, and indeed difficult, social situation. With 
the reimbursed purchase price they were unable to buy somewhere else to live. It 
was true that they had not been compelled to leave the house, but it was 
acknowledged that it was impossible to assert the right to alternative 
accommodation in the courts. Moreover, the new owner of the property seemed 
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to be taking advantage of his position of strength vis-a-vis the applicants. 
Consequently, the "compensation" awarded to them did not take account of their 
personal and social situation, and they had not been awarded any sum for the non-
pecuniary damage they had sustained as a result of being deprived of their only 
property. In addition, seven and a half years after confirmation of the transfer of 
title, they had still not obtained reimbursement of the costs reasonably incurred 
for the upkeep of the house. In short, they had had to bear an individual and 
excessive burden which had upset the fair balance to be maintained between the 
demands of the general interest on the one hand and protection of the right to the 
peaceful enjoyment of possessions on the other. 
Conclusion: violation (unanimously). 
Article 41: The Court awarded a sum in compensation for pecuniary and non-
pecuniary damage and a sum for costs and expenses. 
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In t h e c a s e o f P i n c o v ä a n d P i n e v. t h e C z e c h R e p u b l i c , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J . -P. C O S T A , President, 

M r A . B . ВАКА, 
M r G A U K U R J O R U N D S S O N , 

M r K. JU.NGWIERT, 

M r V. BUTKEVYCH, 

M r s W. THOMASSEN, 

M r M. UGREKHELrDZEjWgM, 

a n d M r s S. D O L L E , Section Registrar, 
H a v i n g de l i be r a t ed in p r iva te on 8 O c t o b e r 2002, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in a n app l ica t ion (no. 36548/97) aga ins t the 
Czech Republ ic lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n Righ t s 
(" the C o m m i s s i o n " ) u n d e r fo rmer Ar t ic le 25 of t he C o n v e n t i o n for the 
P ro tec t ion of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s (" the 
C o n v e n t i o n " ) by two Czech na t iona l s , M r s B lazena Pincova a n d he r son 
M r j i f i Pine (" the a p p l i c a n t s " ) , on 7 M a y 1997. T h e second app l ican t died 
on 10 Apri l 2000 and the C o u r t ru led t h a t M r J i r i P ine , his son a n d one of 
his legal he i r s , had s t a n d i n g to con t i nue t he p roceed ings . 

2. T h e app l i can t s , w h o were g r a n t e d legal aid, were r e p r e s e n t e d 
by M r s J . Vese la , of t h e C z e c h Bar . T h e Czech G o v e r n m e n t (" the 
G o v e r n m e n t " ) w e r e r e p r e s e n t e d by the i r A g e n t , M r V. S c h o r m . 

3 . T h e pu rpose of t he app l i ca t ion was to ob t a in a decis ion as to 
w h e t h e r t he facts of t he case disclosed a b r e a c h by the r e s p o n d e n t S t a t e 
of its obl iga t ions u n d e r Ar t ic le 1 of Protocol No. 1. O n 1 J u l y 1998 the 
C o m m i s s i o n (Second C h a m b e r ) dec ided to b r ing it to t he a t t e n t i o n of 
t h e G o v e r n m e n t , w h o were invi ted to s u b m i t obse rva t ions in wr i t ing on 
its admiss ib i l i ty and m e r i t s . 

4. T h e app l ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to t he C o n v e n t i o n c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

5. It was a l loca ted to t h e T h i r d Sect ion of t he C o u r t (Rule 52 § 1 of the 
Rules of C o u r t ) . W i t h i n t h a t Sect ion, t he C h a m b e r t h a t would consider 
t he case (Art icle 27 § 1 of t he C o n v e n t i o n ) was c o n s t i t u t e d as provided in 
Ru le 26 § 1. 

6. By a decision of 6 J u n e 2000, t he C h a m b e r dec l a r ed t he appl ica t ion 
par t ly admiss ib le . 
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7. T h e app l i can t s and the G o v e r n m e n t each filed obse rva t ions on the 
m e r i t s (Rule 59 § 1). T h e C h a m b e r having decided, af ter consu l t i ng the 
pa r t i e s , t h a t no h e a r i n g on t h e m e r i t s was r e q u i r e d (Rule 59 § 3 in fine), 
t h e pa r t i e s repl ied in wr i t i ng to each o the r ' s obse rva t ions . 

8. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the compos i t ion of i ts 
Sect ions (Rule 25 § 1) T h i s case was ass igned to t h e newly composed 
Second Sect ion (Rule 52 § 1). 

F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. O n 29 D e c e m b e r 1967 the first app l i can t and he r h u s b a n d 
p u r c h a s e d a fo res te r ' s house wi th a b a r n a n d cowshed which they had 
been r e n t i n g since 1953. T h e sale pr ice - 14,703 Czechos lovak k o r u n a s 
(CSK) - was fixed by a surveyor appo in t ed by the l and lord , a S t a t e 
e n t e r p r i s e which was also t he couple ' s employe r a n d which had acqu i r ed 
t h e house wi thou t c o m p e n s a t i n g the fo rmer owners , w h o had been 
d ispossessed of the i r p r o p e r t y in 1948 p u r s u a n t to Law no . 142/1947 on 
revision of the Firs t Land Reform (zdkon o revizi prvnipozemkove reformy). 

10. O n 30 J u n e 1968 the first app l ican t and he r h u s b a n d pa id the 
v e n d o r C S K 2,030 u n d e r t h e t e r m s of an a g r e e m e n t giving t h e m the 
r ight to m a k e pe r sona l use of the land a t t a c h e d to t he house . 

11. O n 23 D e c e m b e r 1992, af ter the e n t r y in to force of 
Law no. 229/1991 (zdkon o pude - " t he Land Ac t " ) , t he son of the persons 
to w h o m the fores te r ' s house had be longed unt i l its confiscat ion in 1948 
i n s t i t u t e d p roceed ings in t he P r i b r a m Dis t r ic t C o u r t (okresnisoud) s eek ing 
recovery of t he p r o p e r t y by v i r tue of sec t ion 8(1) of t he L a n d Act . H e 
a l leged t h a t t h e acquis i t ion of the house by the first app l i can t and he r 
h u s b a n d had been v i t i a ted by a b reach of t he r egu la t ions in force a t t he 
t i m e and t h a t they had enjoyed a n unlawful a d v a n t a g e in t h a t t he price 
they had been r e q u i r e d to pay had b e e n lower t h a n the p r o p e r t y ' s real 
va lue . H e a r g u e d t h a t t he va lua t ion of t h e house had been n e i t h e r 
objective nor compa t ib l e wi th the legis lat ion t h e n in force. 

12. In the i r defence , filed wi th the Dis t r ic t C o u r t on 12 F e b r u a r y 1993, 
t he app l i can t s s u b m i t t e d t h a t t he p u r c h a s e price had b e e n proper ly 
ca lcu la ted in acco rdance wi th the provis ions appl icable a t t he m a t e r i a l 
t i m e , a n d po in ted out t h a t the con t rac t of sale h a d been ad judged valid 
by t he P r i b r a m b r a n c h of t he S t a t e no t a ry service (stdtni notdfstvi), which 
h a d r eg i s t e r ed it. 

13. O n 7 F e b r u a r y 1994 the Dis t r ic t C o u r t c o m m i s s i o n e d an exper t 
opinion to es tab l i sh w h e t h e r the 1967 va lua t i on h a d compl i ed wi th t he 
r e g u l a t i o n s t h e n in force. T h e e x p e r t ' s r epo r t was filed wi th the cour t on 
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30 M a r c h 1994. In it t he e x p e r t s t a t e d t h a t a f ter s tudy ing t h e file a n d the 
1967 va lua t ion he had found t h a t " th i s va lua t ion was not en t i re ly 
c o m p a t i b l e wi th the legis lat ion in force a t the t i m e " a n d t h a t he h a d "in 
add i t ion no ted in s t ances of u n d e r e s t i m a t i o n of a r e a " . H e had the re fore 
dec ided to "ca r ry out a c o m p l e t e r eva lua t ion , apply ing the legislat ion 
former ly appl icab le and t a k i n g as [his] basis t he s t a t e of affairs as 
desc r ibed in t he course of the p r o c e e d i n g s " in o r d e r to be able to 
c o m p a r e t he two va lua t ions and quant i fy t he difference b e t w e e n t h e m . 
T h e expe r t r epo r t assessed (a) the i nhab i t ab l e p a r t s of t h e p r o p e r t y and 
(b) t he non- inhab i t ab l e p a r t s , n a m e l y t he b a r n a n d cowshed. W i t h r ega rd 
to t he l a t t e r , t he e x p e r t r e p o r t e d : 

"... the small barn and the adjoining cowshed were classified as 'small constructions', 
as they served only for the use of the occupier, not for any agricultural activity. That led 
to an essential difference between the valuation produced ... in 1967 and the present 
one. My valuation is justified by a written instruction of 1965 relating to Article 7, 
which provides: 'The purchase price may also be applied to small constructions used 
for animal husbandry, provided that this activity does not go beyond the personal 
needs of the owner and the members of his family.' The barn is currently used as a 
toolshed. ... My classification of the two buildings complied with Annex 5 to Decree 
no. 73/1964 ... I took the barn and cowshed to be possessions in personal ownership, as 
they were not used for agricultural activities but only for the needs of the owner. If they 
had been private property the legislation then in force would not have permit ted their 
transfer. Public establishments could sell to individuals only buildings classifiable as 
properties in personal ownership ... The difference in price for these two buildings, in 
relation to the 1967 valuation, is nearly CSK 4,600 ..." 

14. T h e app l i can t s po in ted out t h a t t he e x p e r t ' s va lua t i on of the 
i nhab i t ab l e p a r t s of the p r e m i s e s was pract ica l ly ident ica l to t he 1967 
va lua t ion , t he difference of C S K 4,600 be ing solely due to t he va lua t ion 
of t h e b a r n a n d cowshed. T h e y cha l l enged the va lua t ion p rocedure 
because it had been based on D e c r e e no. 73/1964, which did not specify 
t h e prices appl icable in prac t ice to bu i ld ings be long ing to socialist 
o rgan i s a t i ons , and whose Art ic le 7 § 2, they a r g u e d , exc luded its 
appl ica t ion to the i r case . T h e y fu r the r s u b m i t t e d t h a t the price 
difference t h a t had b e e n no ted was d u e in large p a r t to a different 
a s s e s s m e n t of the dep rec i a t i on to be t a k e n in to accoun t for the two 
bui ld ings in ques t i on . 

15. After t he d e a t h of t he first app l i can t ' s h u s b a n d , he r son, t he second 
app l i can t , b e c a m e the co-owner of t he fores ter ' s house . 

16. In a j u d g m e n t of 12 S e p t e m b e r 1994 the Dis t r ic t C o u r t al lowed the 
appl ica t ion by the son of the fo rmer owners a n d dec ided to t r ans fe r t i t le to 
the d i s p u t e d p r o p e r t y to h im, ru l ing as follows: 

"After assessing the evidence, particularly the depositions of the parties and the 
witnesses, the contract of sale registered by the Pribram State notary service on 
3 February 1969, the agreement of 30 June 1968 conferring the right to make personal 
use of the l a n d , t h e valuation of the house ... made on 20 December 1967 the expert 



320 PINCOVÂ AND PINC v. THE CZECH REPUBLIC JUDGMENT 

report of 15 December 1992, drawn up in accordance with instructions from [the first 
applicant J and admitted by the court in e v i d e n c e , a n d the expert report on the price 
of the buildings, drawn up by the court-appointed expert the Court notes that ... the 
Land Act (Law no. 229/1991) applies, since the dispute concerns transfer of title to 
buildings intended for forestry production, within the meaning of section 1 (1)(c) of the 
Land Act ... 

The claimant ... is entitled to claim restitution under the restitution legislation ... 
The members of the defendants ' family were not leading figures of the former 
communist regime but simple forestry workers who moved into the house as 
employees of the enterprise. They agreed to buy it when their employer gave them 
the opportunity to do so because they had no alternative accommodation. As for the 
purchase price, they accepted the amount fixed by [the surveyor], which they had no 
reason to challenge. 

Nevertheless, it is incontestable that whereas the purchase price of the house should 
have been fixed at CSK 19,477, it cost them only CSK 14,703. Consequently, the 
conditions of section 8(1) of the Land Act are satisfied in the instant ease because, in 
1967, the defendants acquired the property at a price lower than the true value. The 
difference amounted to a quarter of the true value." 

17. O n 11 O c t o b e r 1994 the app l i can t s a p p e a l e d aga ins t the above 

j u d g m e n t to the P r a g u e Regiona l C o u r t (krajsky soud). T h e y s u b m i t t e d 

t h a t a t t he t i m e w h e n the proposa l t h a t they should p u r c h a s e the house 

had been m a d e to t h e m they w e r e u n d e r t h r e a t of evict ion. T h e y po in ted 

out t ha t bo th t he surveyor ' s r epor t and the con t r ac t of sale h a d b e e n 

d r a w n u p by the vendor , a n d t h a t t h e t r a n s a c t i o n had been effected in 

accordance wi th t he legis la t ion t h e n in force - indeed the P r i b r a m S t a t e 

no ta ry service had verified the p u r c h a s e price before r e g i s t e r i n g t he 

con t r ac t . T h e y a l leged t h a t t h e cour t e x p e r t ' s r e p o r t did not c o n s t i t u t e 

sufficient proof t h a t t he p u r c h a s e price had b e e n lower t h a n t h e pr ice 

r e q u i r e d by the r egu l a t i ons a t t h a t t i m e . T h e y accordingly asked the 

Reg iona l C o u r t to o rde r a new e x p e r t r e p o r t . 

18. O n 4 J a n u a r y 1995 the P r a g u e Regional C o u r t u p h e l d t he first-

in s t ance j u d g m e n t , ru l ing as follows: 

"It emerges from the 11994-] expert report ... that the valuation made [in 1967] did 
not comply with the rules in force at the time. ... The barn and the cowshed should 
have been valued as buildings in personal ownership, since they were not used for 
agricultural purposes but had been placed at the disposal of the owners of the house. 
... According to Regulation 10/1964 of the Ministry of Economic Affairs ... only 
buildings in personal ownership could be sold to citizens by a socialist organisation. If 
the regulation then in force and Decree no. 73/1964 had been applied, the purchase 
price would have been fixed at CSK 19,477. 

Consequently, the Regional Court upholds the District Court 's finding that the 
question of the transfer of title must be considered under Law no. 229/1991 ... It 
has been established thai the purchase price was determined by the vendor without 
the benefit of any expert report ... and that it was lower than the price required by 
the rules on prices then in force, which is apparent from the [court] expert 's 
report. 
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As to the appellants ' objection that the contract of sale was registered by the State 
notary service ... which deemed the barn and cowshed to be buildings in private 
ownership, it should be noted that this classification was the result of a legal opinion 
which is not a binding precedent for adjudication of the case ... Moreover, regard being 
had to the fact that the claimant has already obtained the restitution of 50 hectares of 
woodland, it is desirable, in accordance with Law no. 2 2 9 / 1 9 9 1 f o r the forester's house 
to be used for its original purpose." 

19. O n 17 M a r c h 1995 the app l i can t s a p p e a l e d to t h e C o n s t i t u t i o n a l 
C o u r t (Ustavni soud), s u b m i t t i n g t h a t t hey h a d p u r c h a s e d the house in 
acco rdance wi th the ru les t h e n in force and w i t h o u t any unlawful 
a d v a n t a g e . T h e y also re l ied on Art ic le 399 § 2 of t he Civil C o d e , u n d e r 
which a con t rac t of sale could be dec la red void only w h e n the p u r c h a s e 
price was too h igh . T h e y a r g u e d t h a t the Regiona l C o u r t had depr ived 
t h e m of the i r p rope r ty a n d t h a t accordingly the i r r igh t to p ro tec t ion of 
t he i r p r o p e r t y u n d e r Art ic le 11 § 1 of the C h a r t e r of F u n d a m e n t a l 
R igh t s a n d F r e e d o m s (Listina zdkladnich prdv a svobod) had been in
fr inged. T h e y fu r the r c o m p l a i n e d t h a t they h a d b e e n depr ived of fair 
a n d a p p r o p r i a t e c o m p e n s a t i o n , c o n t e n d i n g t h a t a l t h o u g h by v i r tue of 
sect ion 8(3) of t he L a n d Act a n a t u r a l pe r son was en t i t l ed to 
r e i m b u r s e m e n t of t he p u r c h a s e pr ice a n d the costs r e a s o n a b l y incur red 
for t he u p k e e p of t he p rope r ty , t h e s u m of 14,703 C z e c h k o r u n a s (CZK) 
for t h e p u r c h a s e pr ice and r e i m b u r s e m e n t of t he i r costs could never 
m a k e good the loss of t h e house . T h e y had been depr ived of t he i r t i t le 
to t he p r o p e r t y on accoun t of t he difference no ted b e t w e e n two prices 
ca lcu la ted accord ing to two different m e t h o d s . Moreove r , in t he judic ia l 
p roceed ings they had not b e e n on an equa l foot ing wi th t he o t h e r par ty , 
pa r t i cu la r ly in view of t h e possibil i ty t he c l a i m a n t enjoyed of consu l t ing 
t he r e l evan t d o c u m e n t s . In t h a t connec t ion they rel ied on Art ic le 37 of 
t he C h a r t e r . 

20. T h e app l i can t s also asked the C o n s t i t u t i o n a l C o u r t to stay 
execu t ion of the Reg iona l C o u r t ' s j u d g m e n t a n d dec l a r e null a n d void 
p a r t of sect ion 8(1) of t h e Land Act . T h e y a r g u e d t h a t in so far as the 
provision in ques t i on p e r m i t t e d r e s t i t u t ion in t he event of " t he p u r c h a s e 
of i m m o v a b l e p rope r ty a t a pr ice lower t h a n the pr ice r e q u i r e d by the 
r egu l a t i ons on prices t h e n in force", t h u s t h r e a t e n i n g t i t le acqu i r ed in 
acco rdance wi th the legis la t ion appl icab le at t h e t i m e of p u r c h a s e , it gave 
fo rmer owners the possibil i ty of cha l l eng ing the va lua t ion of p rope r t i e s 
m a d e at t he t i m e of the i r t r ans fe r . T h e y a s s e r t e d t h a t sec t ion 8(1) of the 
L a n d Act t h u s caused t h e m pre jud ice ident ica l to t h a t caused b e t w e e n 
1948 a n d 1989, which t h e Act was supposed to a t t e n u a t e . T h e y s u b m i t t e d 
t h a t it was inadmiss ib le to m a k e n a t u r a l pe r sons w h o had acqu i red 
p r o p e r t y in good fai th a n d in acco rdance wi th t he legis la t ion appl icable 
a t t he m a t e r i a l t i m e b e a r responsibi l i ty for unlawful decis ions or 
incor rec t p r o c e d u r e s a d o p t e d by the S t a t e . 
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21 . O n 24 Apri l 1995 the app l i can t s asked the Dis t r ic t C o u r t to s tay 
execu t ion of the P r a g u e Reg iona l C o u r t ' s j u d g m e n t , to e x e m p t t h e m 
from p a y m e n t of t he costs of t he p roceed ings and to r eopen the case . In 
t he l a t t e r app l ica t ion they based t he i r a r g u m e n t s on an opinion on the 
ques t i on of me thodo logy del ivered by the a u t h o r of an exeges is of the 
r e l evan t legis lat ion pub l i shed by the C z e c h Pr ices A u t h o r i t y (Cesky cenovy 
ijrad), which in the i r submiss ion proved unequivocal ly t h a t t he cour t 
expe r t had m a d e a m i s t a k e . T h e y also s u b m i t t e d to the Dis t r i c t C o u r t 
d o c u m e n t s from the S t a t e archives capab le of p roving w h a t use the 
d i spu t ed p r o p e r t y had b e e n pu t to in t he pas t . 

22. O n 21 Apri l 1995 people living in t he mun ic ipa l i ty of Hf tmezd i ce 
and o t h e r vi l lages sent a pe t i t ion to the P res iden t of the Repub l i c a n d to 
P a r l i a m e n t expres s ing the i r belief t h a t t he h u m a n r igh ts g u a r a n t e e d by 
the C o n s t i t u t i o n had been infr inged in t he app l i c an t s ' case . T h e y po in ted 
ou t t h a t t he son of t he fo rmer owners h a d recovered possession of a large 
e s t a t e (40 h e c t a r e s of woodland a n d 100 h e c t a r e s of o t h e r l and ) , w h e r e a s 
t he app l i can t s h a d lost near ly all t h e i r possess ions , a l t h o u g h they had 
accpured t h e m in good faith. 

23 . O n 2 0 J u n e 1995, in r e sponse to t he pe t i t ion , an M P sent a w r i t t e n 
q u e s t i o n to t he D e p u t y P r i m e Min i s t e r , t he Min i s t e r of A g r i c u l t u r e a n d 
the D i r e c t o r of the Legis la t ion and Publ ic A d m i n i s t r a t i o n Office, saying 
tha t he w o n d e r e d w h e t h e r sect ion 8(1) of the Land Act, which provided 
for t he possibili ty of r e s t i t u t i o n in t he event of " the p u r c h a s e of 
immovab le p r o p e r t y at a price lower t h a n the price r e q u i r e d by the 
r egu l a t i ons on prices t h e n in force", was not c o n t r a r y to t h e pr inc ip le of 
legal c e r t a in ty , in so far as it m a d e it possible to t r ans fe r the responsib i l i ty 
for unlawful acts by the S t a t e to individuals who had ac ted in good faith. 
H e also cons ide red p rob l ema t i ca l , from the point of view of equa l i ty 
be tween l i t igan ts , legal provisions such as sect ion 21(a) of the Land Act , 
which g u a r a n t e e d pe r sons w h o could c la im r e s t i t u t i on the r ight to var ious 
forms of a ss i s t ance or e x e m p t i o n from costs in the jud ic ia l p roceed ings . 

24. T h e D e p u t y P r i m e M i n i s t e r rep l ied on 7 J u l y 1995. H e said the 
d o u b t s expressed were un founded and po in ted ou t t h a t t he Land Act h a d 
been f r amed in such a way as to pose , in add i t ion to the g e n e r a l cond i t ions , 
t h r e e add i t iona l t es t s each des igned to exc lude t he p u r c h a s e r s ' good faith. 
T h e fact t h a t the Land Act re fe r red to t h e legis la t ion in force a t t h e t i m e 
of p u r c h a s e could not be cons ide red to i m p a i r legal c e r t a i n t y on account of 
some re t rospec t ive effect. 

25. O n 23 A u g u s t 1995 the Dis t r ic t C o u r t e x a m i n e d a t a publ ic 
h e a r i n g t he a p p l i c a n t s ' app l ica t ion for the p roceed ings to be r e o p e n e d . 
Desp i t e a new e x p e r t r e p o r t s u b m i t t e d by t h e m and d r a w n up on the i r 
own in i t ia t ive , it refused the app l ica t ion , no t ing , inter alia, t h a t in t he 
or ig inal p roceed ings n e i t h e r p a r t y h a d cal led as a wi tness the expe r t 
a p p o i n t e d by the cour t a n d t h a t it was only on appea l t h a t t he app l i can t s 



PINCOVÂ AND PINC v. THE CZECH REPUBLIC JUDGMENT 323 

had asked for the e x p e r t evidence to be reviewed. C o n s e q u e n t l y , the 

s t a t u t o r y condi t ions for a r e t r i a l had not been m e t in t he i n s t an t case . 

26. O n 27 S e p t e m b e r 1995 the app l i can t s a p p e a l e d aga ins t the above 

decision, a s se r t i ng t h a t they had s u b m i t t e d evidence which it would have 

been objectively impossible for t h e m to p r e s e n t d u r i n g the original 

p roceed ings . O n 26 F e b r u a r y 1996 the P r a g u e Reg iona l C o u r t uphe ld the 

decision of 23 Augus t 1995, holding t h a t t h e r e were no facts , decis ions or 

evidence which it would have b e e n imposs ib le for t h e d e f e n d a n t s to rely on 

in the init ial p roceed ings . However , it gave leave for an appea l on poin ts of 

law aga ins t its ru l ing . 

27. O n 11 Apri l 1996, t he re fo re , the app l i can t s a p p e a l e d on a point of 

law to the S u p r e m e C o u r t (Nejvyssi soud). T h e y a r g u e d t h a t in the 

p roceed ings on t he i r a p p e a l aga ins t t he j u d g m e n t which had t r ans fe r r ed 

t i t le they had p roposed in va in t he commis s ion ing of a second exper t 

r epo r t a n d t h a t the Regional C o u r t ' s a t t i t u d e had p r o m p t e d t h e m to 

have a new e x p e r t r e p o r t d r a w n u p on t he i r own in i t ia t ive . 

28. O n 13 J a n u a r y 1997 the C o n s t i t u t i o n a l C o u r t d i smissed the 

app l i c an t s ' cons t i t u t iona l appea l as mani fes t ly i l l-founded, ru l ing as 

follows: 

"The alleged violation of Article 11 § 1 of the Char ter of Fundamental Rights and 
Freedoms must be examined not just from the appellants ' point of view but also from 
that of the person claiming restitution ... The Court refers in that connection to its 
judgment published under file no. 131/1994 in which it noted that the purpose of 
restitution was to a t tenuate infringements of the rights of real-property owners by 
making reparation for the unlawful act committed at the t ime of the transfer of the 
property and by giving priority to the restitution of properties in their original 
condition. Consequently, the Court cannot find a violation of Article 11 § 1 unless the 
statutory conditions for restitution are satisfied. ... 

The annulment sought by the applicants, of part of section 8(1) of the Land Act 
(Law no. 229/1991), would have limited the right to restitution iind would have harmed 
the interests of a large number of restitution claimants ... The laws on restitution must 
establish the conditions for redressing wrongs, it being understood that it is for the 
national courts to examine all the circumstances in the light of the purport and 
general object of those laws. 

The reporting judge has established, in the light of all the documents submitted, that 
the ordinary courts correctly applied the law to the case in allowing the claim for 
restitution and in deciding that title should be transferred to the claimant as the 
appellant and her husband had bought the house at a price lower than the price 
resulting from application of the rules on prices then in force. 

As regards violation of Article 37 of the Charter , which enshrines the principle of 
equality between litigants, the Court notes that during the judicial proceedings the 
courts scrupulously examined both the evidence adduced by the person claiming 
restitution and the evidence adduced by the defendants. ... 

Having regard to the circumstances of the case, the reporting judge did not deem it 
necessary to stay execution of the Regional Court 's judgment , bearing in mind the fact 
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that if the appellants were to be evicted they would be allocated alternative 
accommodation." 

29. O n 24 M a r c h 1997 the app l i can t s s u b m i t t e d fu r the r g r o u n d s for 
the i r appea l on po in t s of law (dovoldni), observ ing t h a t all t he cou r t s 
dea l ing wi th the i r case , inc lud ing the C o n s t i t u t i o n a l C o u r t , had 
p roceeded on the a s s u m p t i o n t h a t the repor t of t he c o u r t - a p p o i n t e d 
expe r t was cor rec t , w h e r e a s , a m o n g o t h e r defec ts , it had b e e n 
es tab l i shed on the basis of a d i rec t ive from the Min i s t ry of Economic 
Affairs which had no legal validity, a n d t h a t Dec ree no. 73/1964 was not 
appl icab le to t he case . T h e y also d r ew a t t e n t i o n to t he fact t h a t , accord ing 
to t he second expe r t r epor t d r a w n up at t he i r r e q u e s t , t he p u r c h a s e pr ice 
they h a d paid in 1967 was not lower bu t h i g h e r t h a n the price r e q u i r e d by 
the legis lat ion in force a t t he t i m e of t h e sa le . 

30. O n 28 Apri l 1997 the S u p r e m e C o u r t dec l a r ed t he a p p l i c a n t s ' 
appea l on poin ts of law inadmiss ib le , po in t ing out t ha t it could have b e e n 
a d m i t t e d in the ini t ia l p roceed ings bu t could not be in p roceed ings 
b r o u g h t by m e a n s of a n appl ica t ion for a r e t r i a l . 

3 1. T h e app l i can t s were r e i m b u r s e d by the Min i s t ry of A g r i c u l t u r e t he 
p u r c h a s e pr ice they had paid in 1967 a n d the s u m they had paid for t h e 
r igh t to m a k e pe r sona l use of t he land. T h e y t hus received a l t o g e t h e r 
C Z K 16,733. O n the o t h e r h a n d , r e i m b u r s e m e n t of the costs they h a d 
r easonab ly i ncu r r ed for the u p k e e p of the house was pu t off on accoun t of 
a d i s a g r e e m e n t be tween the app l i can t s a n d the S t a t e over t he appl icab le 
r a t e . Accord ing to the app l i can t s , the S t a t e h a d a n n o u n c e d t h a t it was 
p r e p a r e d to pay t h e m C Z K 156,646 bu t h a d never m a d e the s l igh tes t 
p a y m e n t , in spi te of the i r r eques t t h a t it do so. T h e a m o u n t m u s t 
the re fo re be fixed by the Dis t r ic t C o u r t , t h e app l i can t s having b r o u g h t 
an ac t ion aga ins t the Min i s t ry of A g r i c u l t u r e in Apri l 2000 seek ing 
p a y m e n t in the s u m of C Z K 364,430. 

32. Accord ing to the in fo rma t ion suppl ied by the pa r t i e s , the new 
owner of t he p r o p e r t y has not to d a t e offered t h e app l i can t s a l t e r n a t i v e 
a c c o m m o d a t i o n a n d they still live in t he house . T h e y c o n t e n d e d t h a t t he 
new o w n e r h a d refused to sign a t enancy a g r e e m e n t wi th t h e m in o r d e r to 
r egu la r i se t h e s i t ua t i on but had b r o u g h t an ac t ion in the Dis t r ic t C o u r t 
s eek ing p a y m e n t of a r r e a r s of r en t in the s u m of C Z K 28,072 
( co r r e spond ing to m o r e t h a n C Z K 900 per m o n t h ) , p lus defaul t i n t e r e s t . 
A p p a r e n t l y this ac t ion led on 3 1 M a r c h 2000 to an o r d e r to pay be ing m a d e 
aga ins t t h e m . W h e n they appea l ed , two h e a r i n g s w e r e seeming ly held on 
27 Apri l and 26 J u n e 2000, a n d the owner , it would a p p e a r , is now seek ing 
a still h ighe r s u m , c o r r e s p o n d i n g to a r e n t of C Z K 1,200 pe r m o n t h . T h e 
app l i can t s observe t h a t t he p roceed ings t h e y b r o u g h t in Apri l 2000 in 
o rde r to d e t e r m i n e how m u c h they should be r e i m b u r s e d for t he costs 
they i n c u r r e d for t he u p k e e p of t he p r o p e r t y a r e still p e n d i n g . T h e y 
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the re fo re cons ider tha t the i r posi t ion vis-a-vis t he public a u t h o r i t i e s is less 
favourable t h a n t h a t of the new owner . 

II. RELEVANT D O M E S T I C LAW 

A. T h e C o n s t i t u t i o n a l law 

33. Art ic le 11 §§ 1 and 2 of t h e C h a r t e r of F u n d a m e n t a l R igh t s and 
F r e e d o m s provide , a m o n g o t h e r m a t t e r s , t h a t everyone enjoys t he r ight 
of p rope r ty . S t a t u t e law m u s t specify which goods neces sa ry for society's 
needs , d e v e l o p m e n t of the na t i ona l economy and the publ ic i n t e r e s t may 
be possessed exclusively by the S t a t e , by munic ipa l i t i e s or by legal pe r sons 
d e s i g n a t e d t h e r e i n ; it may also m a k e provision for ce r t a in goods to be 
possessed exclusively by c i t izens or n a t u r a l persons r e s iden t in t he Czech 
a n d Slovak F e d e r a l Repub l i c . U n d e r Art ic le 11 § 3, any a b u s e of p rope r ty 
to the d e t r i m e n t of the r igh t s of o t h e r s or in conflict wi th t he genera l 
i n t e re s t p ro t ec t ed by law is forbidden. Ar t ic le 11 § 4 provides tha t 
e x p r o p r i a t i o n or enforced res t r i c t ion of the r ight of p r o p e r t y is possible 
only in t he publ ic i n t e re s t , in accordance wi th t he law a n d in r e t u r n for 
c o m p e n s a t i o n . 

34. U n d e r Art ic le 37 § 2 of t he C h a r t e r everyone is en t i t l ed to legal 
ass i s tance in p roceed ings before the jud ic ia l a u t h o r i t i e s , o t h e r S t a t e 
a u t h o r i t i e s or the a d m i n i s t r a t i v e a u t h o r i t i e s . Ar t ic le 32 § 1 provides t h a t 
all pa r t i es to jud ic i a l p roceed ings m u s t have t he s a m e r igh t s . 

B. T h e L a n d A c t (Law n o . 2 2 9 / 1 9 9 1 ) 

35. Sect ion 1(1) (c) of t he Land Act provides t h a t t he Act is appl icable 
to i nhab i t ab l e and farm bui ld ings and to cons t ruc t ions , inc lud ing the land 
on which they have been bui l t , used for a g r i c u l t u r a l or fores t ry p roduc t ion , 
or for w a t e r m a n a g e m e n t l inked wi th such p roduc t i on . 

36. Sect ion 4(1) provides t h a t c la ims for r e s t i t u t i o n m a y be lodged 
only by a na t iona l of the Czech a n d Slovak F e d e r a l Republ ic whose 
lands , bui ld ings a n d / o r cons t ruc t ions which had former ly b e e n p a r t of 
an ag r i cu l t u r a l u n d e r t a k i n g were t r a n s f e r r e d to t he S t a t e or o t h e r legal 
pe r sons u n d e r the condi t ions set ou t in sect ion 6(1) b e t w e e n 25 F e b r u a r y 
1948 and 1 J a n u a r y 1990. Sect ion 4(2) (c) provides t h a t w h e r e such a 
pe r son dies or is dec l a r ed deceased before expiry of t he t ime- l imi t laid 
down in sec t ion 13, his or he r r ight to r e s t i t u t i o n is t r ans fe r r ed , on 
condi t ion of c i t i zensh ip of t he Czech and Slovak F e d e r a l Republ ic , to the 
following n a t u r a l pe r sons : in equa l sha res to the ch i ldren and spouse of 
t he pe r son re fe r red to in sec t ion 4(1) ; w h e r e a chi ld dies before expiry of 
t he t ime- l imi t laid down in sec t ion 13, his or he r ch i ld ren succeed to the 
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r ight to c la im, and if one of t h e m dies the r ight passes to his or he r 
ch i ld ren . 

37. Sect ion 6(b) provides for the r e t u r n , to pe r sons en t i t l ed to c la im its 
r e s t i t u t i on , of immovab le p r o p e r t y t r a n s f e r r e d to the S t a t e or a legal 
pe r son by confiscat ion wi thou t c o m p e n s a t i o n u n d e r Law no. 142/1947 on 
revision of the First Land Reform or Law no. 46 /1948 on the New Land 
Refo rm. 

38. Sect ion 8, a m e n d e d by Law no. 195/1993, provides in p a r t i c u l a r 
t h a t it is for t he cour t s to dec ide w h e t h e r to r e t u r n a p r o p e r t y in t h e 
possession of a n a t u r a l person who acqu i r ed it from the S t a t e or a n o t h e r 
legal pe r son in b r e a c h of t he rules t h e n in force or at a pr ice lower t h a n the 
pr ice r e q u i r e d by the r egu l a t i ons on pr ices appl icab le at the m a t e r i a l t ime , 
or who enjoyed an unlawful a d v a n t a g e at t h e t i m e of p u r c h a s e . Sect ion 8(3) 
provides t h a t the person who is obliged to r e t u r n a p r o p e r t y p u r s u a n t to 
sect ion 8(1) is en t i t l ed to r e i m b u r s e m e n t of t h e p u r c h a s e price and the 
costs r ea sonab ly i ncu r r ed for its upkeep . 

39. Sec t ion 21(a) provides for e x e m p t i o n from the p a y m e n t of ad
min i s t r a t i ve fees in connec t ion wi th r e s t i t u t i on , exchange of p r o p e r t i e s 
or c o m p e n s a t i o n . A pe r son en t i t l ed to c la im re s t i t u t ion who seeks to 
asse r t his r ight aga ins t a p e r s o n r e q u i r e d to r e t u r n the p rope r ty 
conce rned does not have to pay cour t fees. T h a t e x e m p t i o n also appl ies 
to pe r sons who seek to asse r t t he i r r i gh t s u n d e r sec t ion 8. Cos t s for 
va lua t ions and for ident i fying a n d surveying plots of land a r e b o r n e by 
the S t a t e . 

40. U n d e r sect ion 28(a ) , a n d excep t w h e r e o therwise provided, t he 
a m o u n t of c o m p e n s a t i o n a w a r d e d u n d e r the Land Act is fixed in r e l a t ion 
to the prices valid on 24 J u n e 1991, as D e c r e e no. 182/1988 appl ies to t he 
prices of real p roper ty . 

C. T h e Civi l C o d e 

4 1 . U n d e r Art ic le 712 of t he Civil C o d e , a l t e r n a t i v e a c c o m m o d a t i o n 
m a y t ake t he form of e i t h e r a c o m p e n s a t o r y flat or c o m p e n s a t o r y 
hous ing . A c o m p e n s a t o r y fiat m e a n s a flat whose d i m e n s i o n s and 
facilities a re such as to g u a r a n t e e t h a t t h e t e n a n t and his househo ld can 
be housed in a m a n n e r cons i s ten t w i th respec t for h u m a n digni ty . 
C o m p e n s a t o r y hous ing m e a n s a bed-s i t t ing- room or a room in a hostel 
for young u n m a r r i e d pe r sons , or a suble t p a r t , w h e t h e r furn ished or 
un fu rn i shed , of a flat r e n t e d by a n o t h e r t e n a n t . If t he t e n a n t is en t i t l ed 
to a l t e r n a t i v e a c c o m m o d a t i o n , he is not obl iged to vaca te t he flat f rom 
which his evict ion is sought unt i l he h a s received a p p r o p r i a t e 
c o m p e n s a t i o n ; co - t enan t s a r e en t i t l ed to only one offer of a l t e rna t i ve 
a c c o m m o d a t i o n . 
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T H E LAW 

I. ALLEGED V I O L A T I O N O F ARTICLE 1 O F P R O T O C O L No. 1 

42. T h e app l i can t s compla ined t h a t they had b e e n depr ived of 
possess ions they had acqu i r ed in good fai th and in acco rdance wi th 
d o m e s t i c legis la t ion, a l leging tha t they had not received a d e q u a t e 
c o m p e n s a t i o n . T h e y rel ied on Art ic le 1 of Protocol No. 1, which pro
vides: 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in anyway impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or 
penalties." 

43 . Accord ing to the C o u r t ' s case-law, Ar t ic le 1 of Protocol No. 1 
compr i se s t h r e e dis t inct ru les . T h e first, which is exp res sed in t he first 
s e n t e n c e of t h e First p a r a g r a p h a n d is of a g e n e r a l n a t u r e , lays down the 
pr inciple of peaceful en joymen t of p rope r ty . T h e second ru le , in the second 
s en t ence of the s a m e p a r a g r a p h , covers dep r iva t ion of possess ions and 
subjects it to ce r t a in condi t ions . T h e th i rd , c o n t a i n e d in the second 
p a r a g r a p h , recognises t h a t t h e C o n t r a c t i n g S t a t e s a r e en t i t l ed , a m o n g s t 
o t h e r t h ings , to con t ro l t h e use of p r o p e r t y in acco rdance wi th the gene ra l 
i n t e r e s t . T h e s e ru les a r e not "d i s t inc t " in t he sense of be ing u n c o n n e c t e d : 
t h e second and th i rd ru les , which a r e conce rned wi th pa r t i cu l a r ins tances 
of i n t e r f e r ence wi th t he r ight to peaceful en joyment of p rope r ty , a r e to be 
c o n s t r u e d in the light of t he pr inc ip le laid down in the first ru le . 

44. In t h e p r e s e n t case it is not d i s p u t e d t h a t t he app l i can t s suffered 
an in t e r f e rence wi th the i r r ight of p r o p e r t y which a m o u n t e d to a 
" d e p r i v a t i o n " of possess ions wi th in the m e a n i n g of t he second s en t ence 
of t he first p a r a g r a p h of Art ic le 1 of Pro tocol No . 1. T h e C o u r t m u s t 
t he re fo re e x a m i n e the jus t i f ica t ion for t h a t i n t e r f e r ence in the light of 
t h e r e q u i r e m e n t s of Ar t ic le 1 of Protocol No. 1. 

45. It r e i t e r a t e s tha t the first and m o s t i m p o r t a n t r e q u i r e m e n t of 
Ar t ic le 1 of Protocol No. 1 is t h a t any i n t e r f e r ence by a publ ic au tho r i t y 
wi th t he peaceful en joyment of possessions should be lawful: the second 
s en t ence of the first p a r a g r a p h a u t h o r i s e s a dep r iva t i on of possessions 
only "subject to t he condi t ions provided for by law" and the second 
p a r a g r a p h recognises t h a t the S t a t e s have t he r igh t to con t ro l t h e use of 
p r o p e r t y by enforc ing " laws" . Moreove r , t he rule of law, one of the 
f u n d a m e n t a l pr inc ip les of a d e m o c r a t i c society, is i n h e r e n t in all the 
Art ic les of t h e C o n v e n t i o n (see Amuur v. France, j u d g m e n t of 25 J u n e 
1996, Reports ofJudgments and Decisions 1996-III, pp . 850-51, § 50; The former 
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King of Greece and Others v. Greece [ G C ] , no. 25701/94, § 79, E C H R 2000-XII ; 
and Malama v. Greece, no. 43622/98 , § 43 , E C H R 2001-11). 

46. In t h e p r e s e n t case it is not in d i s p u t e b e t w e e n the p a r t i e s t h a t t he 
depr iva t ion of the app l i c an t s ' possessions was based on the Land Act (Law 
no. 229/1991) , which m a d e it possible for persons w h o satisfied the 
re levan t condi t ions to recover c e r t a i n types of p r o p e r t y a n d the re fo re 
a u t h o r i s e d t he d ispossess ion of the pe r sons in possession of t h e p r o p e r t y 
conce rned . T h e C o u r t notes t h a t the r e q u i r e m e n t of lawfulness was m e t . 

47. T h e C o u r t m u s t now a s c e r t a i n w h e t h e r this depr iva t ion of 
possessions p u r s u e d a l eg i t ima te a im, t h a t is, w h e t h e r t h e r e was a 
"publ ic i n t e r e s t " wi th in the m e a n i n g of t h e second rule set for th in 
Art ic le 1 of Pro tocol No. 1. It cons iders in t h a t connec t ion t h a t , because 
of the i r d i rec t knowledge of the i r society a n d its needs , the na t i ona l 
au tho r i t i e s a r e in pr inciple b e t t e r p laced t h a n the i n t e r n a t i o n a l j udge to 
a p p r e c i a t e w h a t is "in t he public i n t e r e s t " . U n d e r t h e sys tem of p ro tec t ion 
es tab l i shed by t h e C o n v e n t i o n , it is thus for the na t iona l a u t h o r i t i e s to 
m a k e the ini t ia l a s s e s s m e n t of t he ex i s tence of a p rob lem of publ ic 
concern w a r r a n t i n g m e a s u r e s of depr iva t ion of p roper ty . T h e y 
accordingly enjoy in this sphe re a ce r t a in m a r g i n of app rec i a t i on , as in 
o t h e r a r e a s to which the Conven t i on g u a r a n t e e s e x t e n d . 

48. F u r t h e r m o r e , t he not ion of "publ ic i n t e r e s t " is necessar i ly 
ex tens ive . In pa r t i cu l a r , t he decis ion to enac t laws expropr ia t ing-
p r o p e r t y will c o m m o n l y involve cons ide ra t ion of poli t ical , e conomic and 
social issues. T h e C o u r t , f inding it n a t u r a l t h a t the m a r g i n of 
app rec i a t ion avai lable to t he l eg i s la tu re in i m p l e m e n t i n g social and 
economic policies should be a wide one , will r espec t the l eg i s l a tu re ' s 
j u d g m e n t as to w h a t is "in t h e publ ic i n t e r e s t " unless tha t j u d g m e n t be 
mani fes t ly w i thou t r e a s o n a b l e founda t ion (see James and Others v. the 
United Kingdom, j u d g m e n t of 21 F e b r u a r y 1986, Ser ies A no. 98 , p . 32, § 46, 
and Malama, ci ted above, § 46) . 

49. In t h e i n s t an t case t he G o v e r n m e n t a s s e r t e d t h a t t he objective of 
the L a n d Act was to " a t t e n u a t e t he c o n s e q u e n c e s of ce r t a in i n f r i n g e m e n t s 
of p rope r ty r igh t s suffered by the owners of real p r o p e r t y used in 
ag r i cu l t u r e and fores t ry be tween 1948 a n d 1989". T h e legal i n s t r u m e n t 
chosen to a t t a i n t h a t objective was " r e s t i t u t i o n " ; t he sys tem was a i m e d 
at p rovid ing r e p a r a t i o n for t h e unlawful act c o m m i t t e d at t he t i m e of the 
p rope r ty ' s t r ans fe r and gave pr ior i ty to t he r e s t i t u t i o n of p r o p e r t i e s in 
the i r or ig ina l s t a t e . 

R e s t i t u t i o n was i n t e n d e d to provide r ed re s s for the i l legali ty of a 
t r ans fe r of t i t le , or o t h e r unlawful in t e r f e rence wi th the r ight of p rope r ty , 
by t he h a n d o v e r of t he p r o p e r t y in its or ig ina l legal condi t ion , wi th 
r e t rospec t ive effects. R e s t i t u t i o n was the re fo re not an enforced 
dep r iva t ion of p rope r ty , but an obl igat ion to r e c o n s t i t u t e t he or ig ina l 
legal s i tua t ion . 
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50. T h e app l i can t s did not d i spu t e t h a t t he Land Act ' s objective was as 
r e p r e s e n t e d by the G o v e r n m e n t , bu t s u b m i t t e d t h a t it was still necessary to 
respec t t he essen t i a l pr inc ip les of fa i rness , which should govern bo th 
subs t an t ive law a n d its app l ica t ion . T h o s e pr inc ip les had not been 
r e spec ted in t he in s t an t case , since a l t h o u g h the S t a t e had a t t e n u a t e d the 
effects of t h e ea r l i e r i n f r i ngemen t s of p r o p e r t y r igh ts it had done n o t h i n g to 
lessen those of the new in te r fe rence c o m m i t t e d to t he i r d e t r i m e n t . 

5 1 . T h e C o u r t no tes t h a t t he a im p u r s u e d by the L a n d Act is to 
a t t e n u a t e t he effects of t he i n f r i n g e m e n t s of p r o p e r t y r igh ts t h a t 
occur red u n d e r t he c o m m u n i s t r e g i m e a n d u n d e r s t a n d s why the Czech 
S ta t e should have cons idered it necessary to resolve this p r o b l e m , which 
it cons ide red d a m a g i n g to its d e m o c r a t i c r e g i m e . T h e g e n e r a l purpose of 
t he Act c a n n o t the re fore be r e g a r d e d as i l l eg i t imate , as it is indeed "in the 
public i n t e r e s t " (see, mutatis mutandis, Zvolsky and Zvolskd v. the Czech 
Republic ( d e c ) , no. 46129/99 , 11 D e c e m b e r 2001) . 

52. T h e C o u r t observes t h a t a n y m e a s u r e which in t e r f e re s wi th the 
r ight to peaceful en joyment of possess ions mus t s t r ike a fair ba lance 
b e t w e e n t h e d e m a n d s of the g e n e r a l i n t e r e s t of t he c o m m u n i t y and the 
r e q u i r e m e n t s of t he p ro tec t ion of t he individual ' s f u n d a m e n t a l r igh ts 
(see, a m o n g o t h e r a u t h o r i t i e s , Sporrong and Lbnnroth v. Sweden, j u d g m e n t 
of 23 S e p t e m b e r 1982, Ser ies A no. 52, p . 26, § 69) . T h e c o n c e r n to 
achieve this ba l ance is rc l lec ted in t he s t r u c t u r e of Art ic le 1 of Protocol 
No . 1 as a whole , inc lud ing the re fo re t he second s e n t e n c e , which is to be 
r ead in t he l ight of the g e n e r a l pr inciple e n u n c i a t e d in the first s e n t e n c e . 
In pa r t i cu l a r , t h e r e m u s t be a r ea sonab l e r e l a t i onsh ip of p ropor t iona l i ty 
b e t w e e n the m e a n s employed and the a im sough t to be rea l i sed by any 
m e a s u r e depr iv ing a pe r son of his possess ions (see Pressos Campania 
Naviera S.A. and Others v. Belgium, j u d g m e n t of 20 N o v e m b e r 1995, Series A 
no . 332, p . 23 , § 38 , a n d Theformer King of Greece and Others, c i ted above , § 89) . 
T h u s t he ba l ance to be m a i n t a i n e d b e t w e e n the d e m a n d s of the gene ra l 
i n t e r e s t of t h e c o m m u n i t y and the r e q u i r e m e n t s of f u n d a m e n t a l r igh ts is 
upse t if the pe r son conce rned has h a d to bea r a " d i s p r o p o r t i o n a t e b u r d e n " 
(see, a m o n g m a n y o t h e r a u t h o r i t i e s , The Holy Monasteries v. Greece, 
j u d g m e n t of 9 D e c e m b e r 1994, Ser ies A no. 301-A, pp . 34-35, §§ 70-71). 

53 . C o n s e q u e n t l y , the C o u r t has held t h a t the person depr ived of his 
p r o p e r t y m u s t in pr inc ip le ob ta in c o m p e n s a t i o n " r easonab ly r e l a t e d to its 
va lue" , even t h o u g h " l e g i t i m a t e object ives of 'publ ic i n t e r e s t ' may call 
for less t h a n r e i m b u r s e m e n t of the full m a r k e t v a l u e " ( ibid.) . It follows 
t h a t t h e ba l ance m e n t i o n e d above is genera l ly achieved w h e r e the 
c o m p e n s a t i o n paid to the pe r son whose p r o p e r t y has been t a k e n is 
r easonab ly r e l a t ed to its " m a r k e t " va lue , as d e t e r m i n e d at the t i m e of 
t he e x p r o p r i a t i o n . 

54. In the p r e s e n t case , t he G o v e r n m e n t a s s e r t e d t h a t t he Land Act 
m a i n t a i n e d a r easonab ly p r o p o r t i o n a t e r e l a t i o n s h i p be tween the m e a n s 



330 PINCOVA AND PINC v. THE CZECH I REPUBLIC JUDGMENT 

employed and the a im p u r s u e d , since it r e q u i r e d , in add i t ion to the illegal 
t r ans fe r of the p r o p e r t y conce rned to the S t a t e , a fu r the r e l e m e n t of 
i l legali ty v i t i a t ing t h e t r ans fe r of the s a m e p r o p e r t y from the S t a t e to a 
n a t u r a l person . At the s a m e t i m e , it en t i t l ed the l a t t e r to r e i m b u r s e m e n t 
of the p u r c h a s e price and the costs r easonab ly i n c u r r e d for the u p k e e p of 
t he p rope r ty . 

In add i t ion , t h e law p roh ib i t ed t he eviction of t he fo rmer owner from 
the r e t u r n e d p r o p e r t y before a p p r o p r i a t e a l t e rna t i ve a c c o m m o d a t i o n had 
been m a d e avai lable to h im. T h e G o v e r n m e n t po in t ed out , however , t h a t 
a l t h o u g h an offer of a l t e r n a t i v e a c c o m m o d a t i o n from the new owner was 
not exc luded a priori, t h e r e was no r e q u i r e m e n t u n d e r Czech law for h im or 
her to m a k e such an offer. In t h a t r e spec t , t he r e fo re , the evicted pe r son 
could not p ress any c la im t h r o u g h the cou r t s . F u r t h e r , r ega rd be ing had to 
t he g e n e r a l provis ions of the Civil C o d e , pe r sons obl iged to r e t u r n a 
p r o p e r t y (like the app l i can t s ) were not r e q u i r e d to vaca te it unti l 
a l t e rna t i ve a c c o m m o d a t i o n h a d been a l located to t h e m . 

55. T h e G o v e r n m e n t accordingly cons ide red t h a t the b u r d e n to be 
bo rne by n a t u r a l pe r sons r e q u i r e d to r e t u r n a p r o p e r t y was not excessive 
and t h a t the m e a n s employed were not d i s p r o p o r t i o n a t e in re la t ion to the 
i n t e r e s t to be p r o t e c t e d . 

56. T h e app l i can t s s u b m i t t e d tha t it was unfa i r t h a t t he only-
c o m p e n s a t i o n they could secure was r e i m b u r s e m e n t of the price they had 
paid for the p u r c h a s e in the 1960s, which r e p r e s e n t e d a p p r o x i m a t e l y one 
fiftieth of the p r e s e n t m a r k e t va lue , a n d the costs they had r ea sonab ly 
i ncu r r ed for the u p k e e p of t he p rope r ty , the a m o u n t u n d e r t he l a t t e r 
head be ing fixed accord ing to the tariff in force on 24 J u n e 1991. T h e y 
also cons ide red unfa i r the obl iga t ion they were u n d e r to move out a n d 
r en t a l t e r n a t i v e a c c o m m o d a t i o n , or pay r en t in o r d e r to be able to occupy 
the bui ld ing they had looked af ter for most of the i r lives. T h e y compla ined 
t h a t t hey had b e e n depr ived of the i r t i t le to t h e house , which they had 
al legedly acqu i r ed in b r e a c h of t he rules in force a t t h e t i m e , bu t also of 
the i r t i t le to t he land, which they had a c q u i r e d in accordance wi th those 
rules . 

57. T h e app l i can t s therefore s u b m i t t e d t h a t t he r e q u i r e m e n t of 
p ropor t iona l i ty b e t w e e n the m e a n s employed a n d t h e a im p u r s u e d had 
not been satisfied in the i r case . T h e y cons ide red t h a t t hey h a d had to 
bea r an individual a n d excessive b u r d e n , a g g r a v a t e d by the long per iods 
of m e n t a l d i s t r e s s which the first app l i can t , who was near ly 80 years of 
age , a n d the or ig inal app l i can t , who had been afflicted by il lness, had had 
to e n d u r e . 

T h e y fu r the r a s s e r t e d t h a t n e i t h e r t he first app l i can t nor he r l a t e 
h u s b a n d knew w h e n they bough t t he house in 1967 tha t it had not 
previously be longed to t he S t a t e , which had a c q u i r e d it by confiscat ion. 
In t h a t con t ex t they po in t ed ou t t h a t in 1967 only persons who could 
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show t h a t they had a l eg i t ima te in te res t were p e r m i t t e d to consul t the 
land reg i s t e r . T a k i n g into account the fact t ha t they w e r e forestry 
w o r k e r s , it would be u n r e a s o n a b l e to cri t icise t h e m for not m a k i n g any 
effort to a sce r t a in , at a t i m e w h e n eve ry th ing was in pr inciple owned by 
the S t a t e , w h e t h e r or not t he house had be longed a t some t i m e in t he past 
to a different owner . 

58. T h e C o u r t accep t s t h a t the g e n e r a l objective of t he r e s t i t u t ion 
laws, n a m e l y to a t t e n u a t e the c o n s e q u e n c e s of ce r t a in i n f r i ngemen t s of 
p r o p e r t y r ights caused by the c o m m u n i s t r e g i m e , is a l e g i t i m a t e a im and 
a m e a n s of s a f egua rd ing the lawfulness of legal t r an sac t i ons and 
p r o t e c t i n g the count ry ' s socio-economic d e v e l o p m e n t . However , it 
cons iders it necessary to en su re tha t t he a t t e n u a t i o n of those old injuries 
does not c r e a t e d i s p r o p o r t i o n a t e new w r o n g s . T o tha t end , t he legis lat ion 
should m a k e it possible to t ake in to accoun t the p a r t i c u l a r c i r c u m s t a n c e s 
of each case , so t h a t persons w h o acqu i r ed the i r possess ions in good faith 
a r e not m a d e to b e a r the b u r d e n of responsib i l i ty which is r ightfully tha t of 
the S t a t e which once confiscated those possess ions . 

59. In t he p r e s e n t case t h e C o u r t accep t s t he a p p l i c a n t s ' a r g u m e n t 
t h a t they had acqu i r ed the i r possess ions in good fai th, w i thou t knowing 
t h a t they had previously been conf iscated and wi thou t be ing ab le to 
inf luence the t e r m s of the t r ansac t ion or t he p u r c h a s e pr ice . Moreover , it 
s e e m s t h a t the Czech c o u r t s ' f inding t h a t t he app l i can t s had acqu i r ed the 
p r o p e r t y a t a pr ice lower t h a n t h a t r e q u i r e d by the r egu l a t i ons was due 
above all to a different va lua t ion of t he b a r n and cowshed, t h a t is, of the 
non - inhab i t ab l e p a r t s of the bu i ld ing . 

60. O n the ques t i on of t he b u r d e n b o r n e by the app l i can t s in t he case, 
the C o u r t cons iders t h a t it is not r e q u i r e d to dec ide on w h a t basis the 
d o m e s t i c cour t s should have assessed the a m o u n t of c o m p e n s a t i o n 
payab le ; it canno t t ake t he p lace of the C z e c h a u t h o r i t i e s in d e t e r m i n i n g 
the yea r t h a t should have been t a k e n in to cons ide ra t ion for the va lua t ion 
of t he house and for the a s s e s s m e n t of t h e costs r easonab ly i ncu r r ed for its 
u p k e e p (see, mutatis mutandis,Malama, c i ted above, § 51) . 

6 1 . However , t he C o u r t c a n n o t fail to observe t h a t the p u r c h a s e price 
paid in 1967, which was given back to t he app l i c an t s , could not be 
reasonab ly r e l a t ed to its va lue th i r ty years la ter . 

In add i t ion , the house in ques t i on was for t he app l i can t s the only 
hous ing avai lable . At t he t i m e of t he r e s t i t u t i o n decis ion, in 1995, they 
had lived t h e r e for forty-two yea r s , and twenty-e igh t of those as its owners . 

62. It should also be no ted t h a t t he app l i can t s a r e in an u n c e r t a i n , and 
indeed difficult, social s i tua t ion . W i t h t h e r e i m b u r s e d p u r c h a s e price they 
a r e u n a b l e to buy s o m e w h e r e else to live. It is t rue t h a t to d a t e they have not 
b e e n compe l l ed to leave t he house and t h a t , accord ing to Ar t ic le 712 of the 
Civil C o d e , they m u s t be offered a l t e r n a t i v e a c c o m m o d a t i o n . Never the le s s , 
t he G o v e r n m e n t t hemse lves accept t h a t it is imposs ib le to asser t t h a t r ight 
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in t he cou r t s . Moreover , t he new owner of t he p r o p e r t y s e e m s to be t a k i n g 
a d v a n t a g e of his posi t ion of s t r e n g t h vis-a-vis t he app l i can t s , w h o m he has 
asked to pay a m o n t h l y r en t even t h o u g h they have no t e n a n c y a g r e e m e n t . 
As t he app l i can t s refused to pay r en t in those c i r c u m s t a n c e s , t he new owner 
has b r o u g h t p roceed ings which a r e still pend ing . 

63 . T h e C o u r t accordingly notes t h a t t he " c o m p e n s a t i o n " a w a r d e d to 
the app l i can t s did not t ake account of the i r pe r sona l a n d social s i t ua t ion 
and t h a t they w e r e not a w a r d e d any s u m for the non-pecun ia ry d a m a g e 
they sus t a ined as a resul t of be ing depr ived of t he i r only p rope r ty . In 
add i t ion , they have still not ob t a ined r e i m b u r s e m e n t of t he costs 
r easonab ly incur red for the u p k e e p of t he house , even t h o u g h a per iod of 
seven and a half yea r s has e lapsed since 23 J a n u a r y 1995, t he day w h e n the 
j u d g m e n t of the P r a g u e Regiona l C o u r t conf i rming the t r ans f e r of t i t le to 
the son of t he fo rmer owners b e c a m e final. 

64. T h e app l i can t s have thus had to bea r an individual a n d excessive 
b u r d e n which has upse t t h e fair ba lance t h a t should be m a i n t a i n e d 
be tween the d e m a n d s of the g e n e r a l i n t e re s t on the one h a n d a n d 
p ro tec t ion of the r igh t to t he peaceful en joyment of possess ions on the 
o the r . T h e r e has the re fo re b e e n a violat ion of Ar t ic le 1 of Protocol 
No. 1. 

II. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

65. Art ic le 41 of t he Conven t i on provides : 

" I f t h e C o u r t finds t h a t t h e r e h a s b e e n a v i o l a t i o n o f t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d i f t h e i n t e r n a l l a w o f t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l l o w s o n l y 

p a r t i a l r e p a r a t i o n t o b e m a d e , t h e C o u r t s h a l l , i f n e c e s s a r y , a l T o r d j u s t s a t i s f a c t i o n t o 

t h e i n j u r e d p a r t y . " 

A. D a m a g e 

66. In respec t of p e c u n i a r y d a m a g e the app l i can t s c la imed a to ta l 
of 1,277,903 Czech k o r u n a s ( C Z K ) , which s u m , t h e y a s se r t ed , was m a d e 
u p of the difference ( C Z K 743,547) b e t w e e n t h e va lue of t he house a t 
t he t i m e w h e n t h e y lost possession of it ( C Z K 760,280) a n d the price 
( C Z K 16,733) they pa id to p u r c h a s e it in 1967, t o g e t h e r wi th a pe rsona l 
r ight to use t he ad jo in ing land, m i n u s the s u m of C Z K 156,646 which the 
S t a t e h a d said it was p r e p a r e d to r e i m b u r s e t h e m in respec t of t he costs 
r easonab ly i n c u r r e d by t h e m for t he u p k e e p of t he house , plus defaul t 
in te res t from 1 Apri l 2000 ( C Z K 631,549) and C Z K 60,000 for work d o n e 
to t he p r o p e r t y by the app l i can t s . 

T h e app l i can t s fu r the r c la imed C Z K 2,500,000 for non -pecun ia ry 
d a m a g e caused by the long per iods of m e n t a l d i s t r e s s they had e n d u r e d . 
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67. T h e G o v e r n m e n t s u b m i t t e d t h a t t h e r e had been no b r e a c h of the 
C o n v e n t i o n a n d t h a t t he condi t ions for a w a r d i n g the app l i can t s j u s t 
sa t is fact ion had not b e e n satisfied. T h e y observed t h a t t he p u r c h a s e price 
of C Z K 16,733 had been r e i m b u r s e d to t he app l i can t s w i th all d u e 
d i l igence . O n the ques t i on of t he costs r easonab ly i ncu r r ed for the 
u p k e e p of t he house , the G o v e r n m e n t a s s e r t e d t h a t it had not been 
possible to r each an a g r e e m e n t , t he app l i can t s hav ing r e q u e s t e d an 
a m o u n t ca lcu la ted in acco rdance wi th the r a t e c u r r e n t l y in force, which 
the L a n d Act did not p e r m i t . T h e y did not however con tes t t he pr inciple 
of t h a t c la im a n d were p r e p a r e d to m e e t it as soon as the Dis t r ic t C o u r t 
had d e t e r m i n e d the a m o u n t . As to the s u m of C Z K 60,000 which the 
app l i can t s had c la imed for work on t h e house , the G o v e r n m e n t objected 
t h a t th is money was a l r eady inc luded in t he costs r easonab ly i ncu r r ed for 
the u p k e e p of t he house . 

T h e G o v e r n m e n t did not deny t h a t jud ic ia l p roceed ings could be a 
difficult m e n t a l o rdea l , but s u b m i t t e d t h a t t he S t a t e was not respons ib le . 

68. T h e C o u r t no tes t h a t the a p p l i c a n t s ' c la ims a r e i n t e n d e d to secure 
r e p a r a t i o n for bo th p e c u n i a r y a n d non-pecun ia ry d a m a g e . O n the 
ques t i on of pecun ia ry d a m a g e , it observes t h a t t h e app l i can t s did not 
s u b m i t any survey or o t h e r d o c u m e n t a t t e s t i n g to t he c u r r e n t va lue of 
the house in issue . However , t he G o v e r n m e n t s e e m not to wish to con tes t 
t he figure of C Z K 760,280 pu t forward by the app l i can t s . T h e C o u r t 
the re fo re cons iders t h a t it can accept t h a t s u m . 

Ru l ing on an equ i t ab l e basis and in the light of its case- law on the 
m a t t e r , the C o u r t dec ides to a w a r d t he app l i can t s 35,000 eu ros (EUR) 
for the pecun ia ry a n d n o n - p e c u n i a r y d a m a g e they sus t a ined . T h a t 
a m o u n t is to be conve r t ed in to Czech k o r u n a s at t he r a t e appl icable on 
t he d a t e of s e t t l e m e n t . 

B. C o s t s a n d e x p e n s e s 

69. T h e app l i can t s c l a imed r e i m b u r s e m e n t of C Z K 302,793 for the 
costs a n d expenses they h a d i n c u r r e d before t he Czech cou r t s a n d the 
Conven t i on ins t i tu t ions . T h e costs of the i r legal r e p r e s e n t a t i o n were 
based on Dec ree no. 270/1990 gove rn ing lawyers ' fees (in force un t i l 1 Ju ly 
1996) and on D e c r e e no. 177/1996, which se ts out t he scale r a t e s for 
lawyers ' fees. T h e i r lawyer s t a t e d t h a t he r usua l c o n t r a c t u a l fees 
a m o u n t e d to C Z K 1,500 per h o u r of work. O u t of r e g a r d for t he 
a p p l i c a n t s ' financial s i tua t ion she had b o r n e t he full cost on the 
u n d e r s t a n d i n g t h a t the app l i can t s would se t t l e her bill once t h e case was 
dec ided . 

70. T h e G o v e r n m e n t s u b m i t t e d t h a t only t he costs i ncu r r ed in the 
Reg iona l C o u r t and the C o n s t i t u t i o n a l C o u r t a n d those l inked to t he 
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appl ica t ion to r eopen the p roceed ings should be t a k e n in to accoun t , as the 
r e m a i n i n g costs had not been incur red wi th the a im of c o m p l a i n i n g of a 
violat ion of t he Conven t ion . In add i t ion , they d r e w a t t e n t i o n to the fact 
t h a t a l t h o u g h the a p p l i c a n t s ' lawyer had appl ied the l awyers ' scale r a t e s 
for t he d o m e s t i c p roceed ings , she h a d r e q u e s t e d for t he p roceed ings 
before t h e C o u r t c o n t r a c t u a l fees which they cons ide red m u c h too high, 
like t h e n u m b e r of hour s (150) said to have been spen t work ing on the 
appl ica t ion . 

71 . T h e C o u r t r e i t e r a t e s t h a t w h e r e it finds a viola t ion of t he 
Conven t i on it m a y award the app l i can t s t he costs a n d expenses they have 
incu r red before the na t i ona l cour t s for t he p r even t i on or r ed res s of t he 
violat ion (see, a m o n g o t h e r a u t h o r i t i e s , Zimmermann and Steiner 
v. Switzerland, j u d g m e n t of 13 J u l y 1983, Ser ies A no. 66, p . 14, § 36, a n d 
Hertel v. Switzerland, j u d g m e n t of 25 Augus t 1998, Reports 1998-VI, p . 2334, 
§ 63) . In t he p r e s e n t case w h a t was at issue in t he d o m e s t i c cour t s was t he 
a p p l i c a n t s ' r ight to t he peaceful en joyment of the i r possessions, a r ight 
which the C o u r t has found to have been infr inged. It accordingly 
conc ludes t h a t the app l i can t s a re en t i t l ed to c la im r e i m b u r s e m e n t of t he 
costs and expenses they incur red in those cou r t s . 

72. T h e C o u r t no tes t h a t t he app l i can t s have not p roduced any 
vouche r s in suppor t of t he i r c la im. However , it is obvious t h a t t hey 
incur red costs and expenses for t h e above pu rpose a n d t h a t the i r lawyer 
ca lcu la ted t h e m in acco rdance wi th t he na t iona l legis la t ion in force. 
Ru l ing on an equ i t ab l e bas is , the C o u r t awards t he a p p l i c a n t s the s u m of 
E U R 10,000, from which should be d e d u c t e d E U R 772.72 they have 
a l r eady received in legal aid. 

C. D e f a u l t i n t e r e s t 

73. T h e C o u r t cons iders it a p p r o p r i a t e t h a t t he defaul t i n t e r e s t should 
be based on t h e m a r g i n a l l end ing r a t e of the E u r o p e a n C e n t r a l Bank , to 
which should be added t h r e e p e r c e n t a g e po in t s . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t the second app l i can t ' s son has s t a n d i n g to con t inue t he 
p r e s e n t proceeding's in his s t ead ; 

2. Holds t h a t t h e r e has been a viola t ion of Ar t ic le 1 of Protocol No. 1; 

3. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t s jo int ly , wi th in 
t h r e e m o n t h s from the d a t e on which the j u d g m e n t becomes final 
accord ing to Ar t ic le 44 § 2 of the Conven t ion , t he following a m o u n t s , 
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to be conver t ed in to t he na t i ona l c u r r e n c y of t he r e s p o n d e n t S t a t e a t 
t he r a t e appl icab le a t t he d a t e of s e t t l e m e n t : 

(i) E U R 35,000 (thirty-five t h o u s a n d euros) in respec t of pecun ia ry 
and non -pecun ia ry d a m a g e ; 
(ii) E U R 9,227.28 (nine t h o u s a n d two h u n d r e d and twenty-seven 
euros twenty-e igh t cen t s ) in respec t of costs and expenses ; 

(b) t h a t from the expiry of the a b o v e - m e n t i o n e d t h r e e m o n t h s unt i l 
s e t t l e m e n t s imple in t e re s t shall be payable on t he above a m o u n t s at a 
r a t e equa l to t he m a r g i n a l l end ing r a t e of the E u r o p e a n C e n t r a l Bank 
d u r i n g the defaul t per iod plus t h r e e p e r c e n t a g e po in t s ; 

4. Dismisses t he r e m a i n d e r of the c la im for j u s t sa t is fact ion. 

Done in F rench , a n d notif ied in wr i t i ng on 5 N o v e m b e r 2002, p u r s u a n t 
to Rule 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

S. D O L L É 

R e g i s t r a r 
J . -P. C O S T A 

P res iden t 
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SUMMARY1 

Exhaustion of domestic remedies - creation of remedy in respect of excessive 
length of proceedings after lodging of application with the Court 

Article 35 § 1 

Exhaustion of domestic remedies - Effective domestic remedy - Creation of remedy in respect of 
excessive length of proceedings after lodging of application with the Court - Reference point for 
assessing availability of remedy - Exceptions to general rule - Remedy in respect of length of 
proceedings 

The applicant instituted two sets of civil proceedings in 1995. The proceedings are 
pending on appeal. 

Held 
(1) Article 35 § 1: The Court found in Slavicek v. Croatia that a complaint pursuant 
to section 63 of the 2002 Constitutional Act on the Constitutional Court 
constitutes an effective remedy in respect of the excessive length of court 
proceedings. In the present case, the applicant had lodged his application with 
the Court prior to enactment of that provision. While the question whether 
domestic remedies have been exhausted is normally determined by reference to 
the date of introduction of the application, that rule is subject to exceptions 
which might be justified by the specific circumstances of each case. Where no 
effective remedy in respect of the length of proceedings exists at national level, 
individuals are forced to apply to the Court and in the long term such a situation 
is likely to affect the operation of the Convention system. The Government had 
admitted that the excessive length of proceedings was a widespread problem 
and the Court had received hundreds of applications in that respect. The new 
domestic remedy was specifically designed to address this problem and, since the 
applicant's case was still pending before the national courts, the remedy was open 
to him. He was therefore required to address a complaint to the Constitutional 
Court. 
(2) Article 13: The new remedy was an effective remedy for the purposes of this 
provision: manifestly ill-founded. 

Case-law cited by the Court 
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1. This summary by the Registry does not bind the Court. 
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T H E F A C T S 

T h e app l i can t , M r Zvonko Nogol ica , is a C r o a t i a n ci t izen who was born 
in 1962 a n d lives in Z a g r e b . H e was r e p r e s e n t e d before t he C o u r t by 
Ms M. Mar i e , a lawyer p rac t i s ing in Z a g r e b . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y be s u m 
m a r i s e d as follows. 

O n 5 O c t o b e r 1995 t h e app l i can t filed two civil ac t ions for d a m a g e s 
wi th t he Z a g r e b Mun ic ipa l C o u r t (Opcinski sud u Zagrebu), one aga ins t 
the n e w s p a p e r Arena a n d the o t h e r aga ins t the n e w s p a p e r Globus 
International, c l a iming t h a t t he se n e w s p a p e r s h a d publ i shed l ibellous 
ar t ic les about h im . 

/. Proceedings against A r e n a 

O n 22 F e b r u a r y 1996 a n d 9 J u n e 1997 the first-instance cour t held 
h e a r i n g s . 

At a h e a r i n g on 17 O c t o b e r 1997 the cour t h e a r d t he app l i can t . 
At a h e a r i n g on 1 O c t o b e r 1998 the cour t h e a r d one wi tness . 
T h e h e a r i n g schedu led for 19 N o v e m b e r 1998 was ad journed unti l 

12 M a r c h 1999 when the cour t h e a r d a n o t h e r wi tness a n d an exper t . 
At t he nex t h e a r i n g on 2 F e b r u a r y 2000 the cour t h e a r d a n o t h e r wi tness 

a n d concluded the ora l p roceed ings . 
T h e first-instance j u d g m e n t , r e jec t ing t he app l i can t ' s c la im, was served 

on the app l ican t on 10 Apri l 2000. 
O n 24 Apri l 2000 the app l i can t filed an a p p e a l aga ins t t he j u d g m e n t . 
O n 5 M a r c h 2001 the case file was t r a n s f e r r e d to t he Z a g r e b C o u n t y 

C o u r t (Zupanijski sud u Zagrebu) as t he appe l l a t e cour t . 
T h e p roceed ings a r e p r e sen t ly p e n d i n g before t he appe l l a t e cour t . 

2. Proceedings against Globus I n t e r n a t i o n a l 

T h e first-instance cour t held a h e a r i n g on 1 Apri l 1996. 
At a h e a r i n g on 1 7 Apri l 1998 the d e f e n d a n t s s u b m i t t e d the i r defence to 

t he app l i can t ' s c la im. 
At t he nex t h e a r i n g on 13 Apri l 1999 the cour t h e a r d t he app l i can t . 
T h e hea r ings schedu led for 27 S e p t e m b e r 1999 a n d 26 N o v e m b e r 1999 

were ad jou rned because t he wi tnesses s u m m o n e d for t he se h e a r i n g s did 
not a p p e a r . 
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O n 28 F e b r u a r y 2000 the cour t h e a r d one wi tness a n d conc luded the 
oral p roceed ings . Four m o n t h s la te r the f i r s t - ins tance j u d g m e n t , 
r e jec t ing t he app l i can t ' s c la im, was served on the app l i can t . 

O n 6 J u n e 2000 the app l i can t a p p e a l e d aga ins t the first-instance 
j u d g m e n t . 

O n 5 M a r c h 2001 the case file was t r a n s f e r r e d to the Z a g r e b C o u n t y 
C o u r t as t h e appe l l a t e cour t . 

T h e p roceed ings a r e p re sen t ly p e n d i n g before t he a p p e l l a t e cour t . 

B. R e l e v a n t d o m e s t i c law 

Sect ion 26 of t he C o n s t i t u t i o n a l Act a m e n d i n g the C o n s t i t u t i o n a l Act 
on the C o n s t i t u t i o n a l C o u r t , which c a m e in to force on 15 M a r c h 2002 a n d 
was pub l i shed in Official G a z e t t e no. 29 of 22 M a r c h 2002 (Ustavni zakon o 
izmjenama i dopunama Ustavnog zakona o Ustavnom sudu Republike Hwatske), 
i n t roduced a new sect ion 59 (a ) , which s u b s e q u e n t l y b e c a m e sect ion 63 of 
the 2002 C o n s t i t u t i o n a l C o u r t Act . T h e re levan t p a r t s of t h a t sect ion read 
as follows: 

"(1) The Constitutional Court shall examine a constitutional complaint even before 
all legal remedies have been exhausted in cases where a competent court has not 
decided within a reasonable time a claim concerning the applicant's rights and 
obligations or a criminal charge against him ... 

(2) If the constitutional complaint ... under subsection 1 above is accepted, the 
Constitutional Court shall determine a time-limit within which a competent court 
must decide the case on the merits ... 

(3) In a decision under subsection 2 above, the Constitutional Court shall fix 
appropriate compensation for the applicant in respect of the violation of his 
constitutional rights found ... The compensation shall be paid from the State 
budget within three months from the date when the party lodged a request for its 
payment." 

C O M P L A I N T S 

T h e app l ican t compla ined u n d e r Ar t ic le 6 § 1 of t he Conven t i on ab o u t 
t he l eng th of two se ts of civil p roceed ings . 

H e also compla ined u n d e r Art ic le 13 of the C o n v e n t i o n t h a t he h a d no 
effective r e m e d y at his disposal in respec t of the l e n g t h of these 
p roceed ings . 

T H E LAW 

1. T h e app l ican t compla ined t h a t t he p roceed ings conce rn ing his two 
c la ims for d a m a g e s before the Z a g r e b Munic ipa l a n d C o u n t y C o u r t s had 
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not been concluded wi th in a r e a s o n a b l e t ime as r e q u i r e d by Art ic le 6 § 1 
of t h e C o n v e n t i o n , t h e r e l evan t p a r t s of which r e a d as follows: 

"In the determination of his civil rights and obligations everyone is entitled to a ... 
hearing within a reasonable time by [a] ... tribunal ..." 

T h e C o u r t m u s t first e x a m i n e w h e t h e r the appl ican t compl ied wi th the 
rule of e x h a u s t i o n of d o m e s t i c r e m e d i e s as r e q u i r e d by Art ic le 35 § 1 of 
the Conven t ion . 

T h e C o u r t observes t h a t in Horvat it found t h a t p roceed ings u n d e r 
sec t ion 59(4) of t he 1999 C o n s t i t u t i o n a l C o u r t Act were cons ide red to 
have been in s t i t u t ed only if t he C o n s t i t u t i o n a l C o u r t , a f ter a p re l imina ry 
e x a m i n a t i o n of t he compla in t , had dec ided to a d m i t it. T h u s , a l t h o u g h the 
pe r son conce rned could lodge a compla in t d i rec t ly wi th the C o n s t i t u t i o n a l 
C o u r t , t he formal ins t i tu t ion of p roceed ings d e p e n d e d on the l a t t e r ' s 
d i sc re t ion . 

F u r t h e r m o r e , for a pa r t y to be able to lodge a cons t i t u t i ona l compla in t 
u n d e r tha t provision two c u m u l a t i v e condi t ions had to be satisfied. Firstly, 
the app l i can t ' s cons t i t u t i ona l r igh ts had to have been grossly viola ted by 
the fact t h a t no decis ion had b e e n fo r t hcoming wi th in a r ea sonab l e t ime 
and , secondly, t h e r e h a d to have b e e n a risk of ser ious a n d i r r epa rab l e 
consequences for the app l i can t . 

T h e C o u r t found t h a t t e r m s such as "grossly v io l a t ed" and "ser ious and 
i r r e p a r a b l e c o n s e q u e n c e s " w e r e suscept ib le to va ry ing a n d wide in ter
p r e t a t i o n s and t h a t , t he r e fo re , a c o m p l a i n t p u r s u a n t to sect ion 59(4) of 
the C o n s t i t u t i o n a l C o u r t Act could not be r e g a r d e d wi th a sufficient 
d e g r e e of c e r t a i n t y as a n effective r e m e d y in r e spec t of t he l e n g t h of 
p roceed ings (see Horvat v. Croatia, no. 51585/99, §§ 41-43 a n d 45 , E C H R 
2001-VIII) . 

T h e C o u r t no tes t h a t , following Horvat, on 15 M a r c h 2002 the C r o a t i a n 
p a r l i a m e n t e n a c t e d t he Act a m e n d i n g the C o n s t i t u t i o n a l C o u r t Act, 
which was pub l i shed in Official G a z e t t e no. 29 of 22 M a r c h 2002. It 
i n t roduced a new sect ion 59(a) which l a t e r b e c a m e sect ion 63 of the 2002 
C o n s t i t u t i o n a l C o u r t Act . T h a t sect ion provides , inter alia, t h a t the 
C o n s t i t u t i o n a l C o u r t mus t e x a m i n e a cons t i t u t iona l compla in t even 
before all legal r e m e d i e s have b e e n e x h a u s t e d in cases w h e r e a com
p e t e n t cour t has no t dec ided w i th in a r e a s o n a b l e t i m e a c la im conce rn ing 
the app l i can t ' s r igh t s and ob l iga t ions , or a c r imina l c h a r g e aga ins t h im. 

T h e C o u r t no tes t h a t th is new provision has r e m o v e d the obs tac les tha t 
were decisive w h e n the C o u r t found t h a t the fo rmer sect ion 59(4) did not 
comply wi th all the r e q u i r e m e n t s to be cons ide red a n effective r e m e d y in 
r e spec t of t he l eng th of p roceed ings . 

A l t h o u g h the C o n s t i t u t i o n a l C o u r t has not yet a d o p t e d any decision 
following the i n t r o d u c t i o n of t h e n e w r e m e d y , t he w o r d i n g of sec t ion 63 
of the 2002 C o n s t i t u t i o n a l C o u r t Act is c lear and ind ica te s t h a t it is 



344 NOGOLICA v. CROATIA DECISION 

specifically des igned to a d d r e s s t he issue of t he excessive l eng th of 
p roceed ings before the d o m e s t i c a u t h o r i t i e s . Accord ing to t he n e w law 
everyone who d e e m s t h a t t he p roceed ings conce rn ing the d e t e r m i n a t i o n 
of his civil r igh ts a n d obl iga t ions or a c r imina l c h a r g e aga ins t h im have not 
been conc luded wi th in a r ea sonab l e t i m e m a y file a cons t i t u t iona l 
comp la in t . T h e C o n s t i t u t i o n a l C o u r t m u s t e x a m i n e such a compla in t 
and if it finds it wel l - founded it m u s t set a t ime- l imi t for dec id ing the 
case on the m e r i t s a n d it shall also a w a r d c o m p e n s a t i o n for t he excessive 
l eng th of p roceed ings . T h e C o u r t cons iders t h a t this is a r e m e d y which 
mus t be used by the app l ican t in o r d e r to comply wi th Ar t ic le 35 § 1 of 
the C o n v e n t i o n . 

T h e C o u r t observes t h a t in Slavicek v. Croatia ( ( d e c ) , no. 20862/02, 
E C H R 2002-VII) it no ted the ex i s t ence in C r o a t i a of an effective 
d o m e s t i c r e m e d y in respec t of t he al legedly u n r e a s o n a b l e l eng th of 
p roceed ings , n a m e l y a compla in t u n d e r sect ion 63 of the 2002 
C o n s t i t u t i o n a l C o u r t Act . 

T h e C o u r t no tes tha t the appl ican t in t he p r e s e n t case has not lodged 
such a c o m p l a i n t . It is t r u e t h a t he lodged the app l i ca t ion wi th t he C o u r t 
on 17 S e p t e m b e r 2001 , whi le t he legis la t ion provid ing for a n effective 
r e m e d y in respec t of his compla in t u n d e r Art ic le 6 of t he C o n v e n t i o n was 
i n t r o d u c e d on 15 M a r c h 2002. 

T h e ques t i on the re fore ar i ses w h e t h e r u n d e r Ar t ic le 35 § 1 of t he 
Conven t i on t he app l ican t can be r e q u i r e d to exerc ise th is r e m e d y before 
t he C o u r t c a n e x a m i n e his c o m p l a i n t . 

T h e C o u r t r e i t e r a t e s t h a t t he p u r p o s e of t he e x h a u s t i o n ru le is to afford 
the C o n t r a c t i n g S t a t e s t he o p p o r t u n i t y of p r e v e n t i n g or p u t t i n g r igh t t h e 
violat ions a l leged aga ins t t h e m before those a l l ega t ions a r e s u b m i t t e d 
to it (see, a m o n g m a n y o t h e r a u t h o r i t i e s , Selmouni v. France [ G C ] , 
no. 25803/94, § 74, E C H R 1999-V). T h a t ru le is based on the a s s u m p t i o n , 
ref lected in Art ic le 13 of t he C o n v e n t i o n - w i th which it has close a f f i n i t y -
t h a t t h e r e is an effective r e m e d y avai lable in respec t of the a l leged b r e a c h 
in the d o m e s t i c sys tem (ibid.) . In this way, it is an i m p o r t a n t aspec t of t h e 
pr inciple t h a t t he m a c h i n e r y of p ro t ec t i on es tab l i shed by the C o n v e n t i o n 
is subs id ia ry to t he na t iona l sys t ems sa f egua rd ing h u m a n r igh t s (see 
Akdivar and Others v. Turkey, j u d g m e n t of 16 S e p t e m b e r 1996, Reports of 
Judgments and Decisions 1996-IV, p. 1210, § 65 , and Aksoy v. Turkey, 
j u d g m e n t of 18 D e c e m b e r \996,Reports 1996-VI, p . 2275, § 51) . 

T h e C o u r t r e i t e r a t e s t h a t t h e issue w h e t h e r d o m e s t i c r e m e d i e s have 
been e x h a u s t e d is normal ly d e t e r m i n e d by re fe rence to t h e d a t e w h e n 
the app l ica t ion was lodged wi th the C o u r t . T h i s ru le is however subject 
to excep t ions which m i g h t be jus t i f ied by the specific c i r c u m s t a n c e s of 
each case (see Baumann v. France, no . 33592/96, § 47, 22 M a y 2001). T h e 
C o u r t has found in respec t of a la rge n u m b e r of app l ica t ions aga ins t I ta ly 
ra i s ing s imi la r issues t h a t t h e r e were special c i r c u m s t a n c e s jus t i fy ing a 
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d e p a r t u r e from t h e gene ra l ru le (see Brusco v. Italy (dec.) , no. 69789/01 , 
E C H R 2001- IX) . 

T h e C o u r t cons iders tha t t he in s t an t case p r e s e n t s m a n y s imi la r i t i es to 
t he I t a l i a n cases a n d a n u m b e r of e l e m e n t s m i l i t a t e in favour of an 
excep t ion also in th is case . 

F r o m a g e n e r a l po in t of view, t he C o u r t observes t h a t in S t a t e s which 
do not provide for a n effective r e m e d y in re la t ion to a l leged violat ions of 
t he " r ea sonab l e t i m e " r e q u i r e m e n t individuals would sys temat ica l ly be 
forced to refer to t he C o u r t in S t r a s b o u r g c o m p l a i n t s t h a t would 
o the rwise , and in t he C o u r t ' s opinion m o r e app rop r i a t e ly , be add res sed 
in the first place wi th in the na t iona l legal sys tem. In the long t e r m such a 
s i tua t ion is likely to affect the ope ra t ion at b o t h the na t iona l and 
i n t e r n a t i o n a l level, of t h e sys tem of h u m a n r igh t s p ro t ec t i on se t u p by 
the Conven t i on {Kudla v. Poland [ G C ] , no. 30210/96, § 155, E C H R 
2000-XI) . 

T h e C o u r t f u r t h e r no tes t h a t the G o v e r n m e n t have a d m i t t e d t h a t the 
excessive l eng th of p roceed ings is a w idesp read p r o b l e m in t he C r o a t i a n 
legal sys t em (see , for e x a m p l e , Futterer v. Croatia, no . 52634/99, 
20 D e c e m b e r 2001) . Moreover , in a very shor t per iod of t i m e t h e C o u r t 
has received h u n d r e d s of app l ica t ions aga ins t C r o a t i a c l a iming violat ions 
of t he " r ea sonab l e t i m e " r e q u i r e m e n t . 

T h e C o u r t no tes also t h a t t he new r e m e d y was in t roduced following 
Kudla and Horval (both ci ted above) , a n d t h a t it is specifically des igned to 
add res s the p r o b l e m of the l eng th of p roceed ings . F u r t h e r m o r e , as is the 
s i tua t ion wi th the p r e s e n t app l ican t , pract ica l ly all app l ica t ions lodged 
wi th t he C o u r t r a i s ing t h a t issue r e l a t e to cases still p e n d i n g before the 
na t i ona l cou r t s . T h e new r e m e d y a t na t i ona l level is t he re fo re o p e n to t he 
app l i can t a n d m a y a d d r e s s this p rob lem since it not only provides for 
c o m p e n s a t i o n to be awarded but also obliges the C o n s t i t u t i o n a l C o u r t to 
set a t ime- l imi t for dec id ing the case on the m e r i t s (see Slavicek, ci ted 
above) . 

In t h e l ight of t h e s e c i r c u m s t a n c e s and hav ing r e g a r d to t he subsidiary-
c h a r a c t e r of t he C o n v e n t i o n mach ine ry , t he C o u r t cons iders t h a t the 
app l ican t m u s t first lodge a compla in t wi th t h e C o n s t i t u t i o n a l C o u r t 
u n d e r sect ion 63 of the 2002 C o n s t i t u t i o n a l C o u r t Act . 

It follows t h a t this c o m p l a i n t m u s t be re jec ted u n d e r Art ic le 35 §§ 1 
and 4 of t he C o n v e n t i o n for n o n - e x h a u s t i o n of d o m e s t i c r e m e d i e s . 

2. T h e app l ican t fu r the r compla ined t h a t in r e spec t of his compla in t 
about t h e l eng th of t he p roceed ings he h a d no effective r e m e d y at his 
disposal as r e q u i r e d by Ar t ic le 13 of t he C o n v e n t i o n , which r eads as 
follows: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 
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As exp la ined above, t he C o u r t finds t h a t the newly i n t r o d u c e d 
sect ion 63 of t he 2002 C o n s t i t u t i o n a l C o u r t Act provides the app l i can t 
wi th a n effective r e m e d y in r e spec t of t he l eng th of t he p roceed ings . 

It follows t h a t this c o m p l a i n t is mani fes t ly il l-founded a n d m u s t be 
re jec ted in acco rdance wi th Ar t ic le 35 §§ 3 and 4 of t h e C o n v e n t i o n . 

For t h e s e r easons , t he C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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SOMMAIRE1 

Epuisement des voies de recours internes - recours pour se plaindre de la 
durée excessive d'une procédure instauré postérieurement à l'introduction 
de la requête auprès de la Cour 

Article 35 § 1 

Epuisement des voies de recours internes — Voie de recours interne effective - Recours pour se 
plaindre de la durée excessive d'une procédure instauré postérieurement à l'introduction de la 
requête auprès de la Cour - Date de référence pour apprécier l'existence d'une voie de recours -
Exceptions à la règle générale - Recours pour se plaindre de la durée excessive d'une procédure 

* 
* * 

En 1995, le requérant engagea deux actions civiles. Les procédures d'appel sont 
actuellement pendantes. 

1. Article 35 § 1 : dans l'affaire Slavicek c. Croatie, la Cour a estimé qu'un recours 
fondé sur l'article 63 de la loi constitutionnelle de 2002 sur la Cour 
constitutionnelle était un recours effectif pour faire état de la durée excessive 
d'une procédure. En l'espèce, le requérant a introduit sa requête auprès de la 
Cour avant l'adoption de cette disposition. Si l 'épuisement des voies de recours 
internes s'apprécie normalement en fonction de la date d'introduction de la 
requête, cette règle ne va pas sans exceptions, qui peuvent être justifiées par les 
circonstances particulières de chaque cas d'espèce. Lorsqu'il n'est prévu au niveau 
national aucun recours effectif pour se plaindre de la durée excessive d'une 
procédure, les justiciables sont contraints de saisir la Cour, et à long terme le 
fonctionnement du mécanisme de la Convention risque de perdre son efficacité. 
Le Gouvernement a admis que la durée excessive des procédures était un 
problème courant et la Cour a reçu des centaines de requêtes à ce sujet. Le 
nouveau recours interne vise spécifiquement à régler cette situation et, dès lors 
que la cause du requérant est toujours pendante devant les juridictions 
nationales, il est loisible à celui-ci d'exercer le recours en question. En 
conséquence, l'intéressé est invité à saisir à cette fin la Cour constitutionnelle. 

2. Article 13: le nouveau recours constitue un recours effectif au sens de cette 
disposition: grief manifestement mal fondé. 

Jurisprudence citée par la Cour 

Akdivar et autres c. Turquie, arrêt du 16 septembre 1996, Recueil des arrêts et décisions 
1996-iV 

Aksoy c. Turquie, arrêt du 18 décembre 1996, Recueil 1996-VI 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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(...) 

E N F A I T 

Le r e q u é r a n t , M. Zvonko Nogolica, est u n r e s so r t i s san t c roa te né 

en 1962 et r é s idan t à Z a g r e b . Il est r e p r é s e n t é devan t la C o u r pa r 

M'' M. M a r i e , avocate à Z a g r e b . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s ont é té p r é s e n t é s pa r le r e q u é r a n t , 

p e u v e n t ê t r e r é s u m é s c o m m e sui t . 

Le 5 oc tobre 1995, le r e q u é r a n t e n g a g e a deux ac t ions civiles en 

d o m m a g e s - i n t é r ê t s a u p r è s d u t r i b u n a l munic ipa l de Z a g r e b (Opcinski sud 

u Zagrebu), l 'une c o n t r e Arena et l ' au t r e c o n t r e Globus International, a u mot i f 

q u e ces d e u x j o u r n a u x ava ien t publ ié des ar t ic les d i f famato i res à son 

sujet . 

/. La procédure dirigée contre A r e n a 

Des a u d i e n c e s e u r e n t lieu le 22 février 1996 et le 9 j u i n 1997 d e v a n t le 

t r i buna l de p r e m i è r e in s t ance . 

Lors d e l ' aud ience du 17 oc tobre 1997, le t r i buna l e n t e n d i t le r e q u é r a n t . 

A l ' aud ience du 1 e r oc tobre 1998, le t r i b u n a l e n t e n d i t un t émo in . 

L ' aud ience p r o g r a m m é e au 19 n o v e m b r e 1998 fut r e p o r t é e au 12 m a r s 

1999, d a t e à laque l le le t r i buna l e n t e n d i t un a u t r e t é m o i n ainsi q u ' u n 

expe r t . 

Lors de l ' aud ience su ivan te , le 2 février 2000, le t r i buna l e n t e n d i t 

encore u n a u t r e t é m o i n et déc ida de clore la p r o c é d u r e . 

Le j u g e m e n t de p r e m i è r e i n s t a n c e , qu i d é b o u t a i t le r e q u é r a n t , fut 

notifié à ce d e r n i e r à la d a t e du 10 avril 2000. 

Le 24 avril 2000, le r e q u é r a n t fit appe l . 

Le 5 m a r s 2001 , le doss ier fut t r a n s m i s au t r i b u n a l de c o m t é de Z a g r e b 

(Zupanijski sud u Zagrebu) en t a n t que j u r id i c t i on d ' appe l . 

La p r o c é d u r e d ' appe l est a c t u e l l e m e n t p e n d a n t e . 

2. La procédure dirigée contre Globus I n t e r n a t i o n a l 

Le t r i buna l de p r e m i è r e in s t ance t in t u n e a u d i e n c e le Ie* avril 1996. 

A l ' aud ience du 17 avril 1998, les dé fendeu r s p r é s e n t è r e n t l eu r s 

r éponses a u gr ief du r e q u é r a n t . 

A l ' aud ience su ivan te , le 13 avril 1999, le t r i b u n a l e n t e n d i t le r e q u é r a n t . 

Les aud iences p r o g r a m m é e s aux 27 s e p t e m b r e et 26 n o v e m b r e 1999 

furent r e p o r t é e s , les t é m o i n s convoqués ne s ' é t an t pas p r é s e n t é s . 
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Le 28 février 2000, le t r i b u n a l e n t e n d i t u n t é m o i n et déc ida de clore la 

p r o c é d u r e . Q u a t r e mois plus t a rd , le j u g e m e n t de p r e m i è r e i n s t ance , qu i 

d é b o u t a i t le r e q u é r a n t , fut notifié à ce d e r n i e r . 

Le 6 j u i n 2000, le r e q u é r a n t i n t e r j e t a appe l . 

Le 5 m a r s 2001 , le doss ier fut t r a n s m i s au t r i buna l de c o m t é de Z a g r e b 

en t a n t q u e j u r id i c t i on d ' appe l . 

La p r o c é d u r e d ' appe l est a c t u e l l e m e n t p e n d a n t e . 

B. Le d r o i t i n t e r n e p e r t i n e n t 

L'ar t ic le 26 de la loi cons t i t u t ionne l l e p o r t a n t modif icat ion de la loi 

cons t i tu t ionne l l e sur la C o u r cons t i t u t ionne l l e ( e n t r é e en v igueu r le 

15 m a r s 2002, pub l iée au J o u r n a l officiel n" 29 du 22 m a r s 2002 - Ustavni 

zakon o izmjenama i dopunama Ustavnog zakona o Ustavnom sudu Republike 

Hrvatske) a ins t i tué un nouvel a r t ic le 59 a ) , qui est d e v e n u p a r la su i te 

l 'ar t ic le 63 de la loi cons t i t u t ionne l l e de 2002 sur la C o u r cons t i tu t ion

nel le . Les passages p e r t i n e n t s de c e t t e d isposi t ion sont ainsi l ibe l lés : 

« 1. La Cour constitutionnelle examine un recours constitutionnel avant même que 

l'ensemble des voies de recours ne soient épuisées dans les cas où le tribunal compétent 

n'a pas statué dans un délai raisonnable sur une contestation concernant les droits et 

obligations du demandeur ou toute accusation pénale formulée à son encontre (...) 

2. Lorsque le recours constitutionnel (...) visé au paragraphe 1 du présent article est 

admis, la Cour constitutionnelle établit un délai dans lequel le tribunal compétent devra 

statuer sur le fond de l'affaire (...) 

3. Dans le cadre d'une décision relevant du paragraphe 2 du présent article, la Cour 

constitutionnelle alloue à l 'intéressé une indemnisation adéquate au titre de la violation 

constatée de ses droits constitutionnels (...) L'indemnisation doit être prélevée sur le 

budget de l'Etat et versée dans le délai de trois mois à compter de la date à laquelle 

l'intéressé a demandé son versement. » 

G R I E F S 

Invoquan t l 'ar t ic le 6 § 1 d e la C o n v e n t i o n , le r e q u é r a n t se p la in t de la 

d u r é e de deux p r o c é d u r e s civiles. 

Sous l 'angle de l 'a r t ic le 13, il a l l ègue é g a l e m e n t qu ' i l ne dispose 

d ' a u c u n r ecour s effectif pour se p l a ind re de la d u r é e de ces p r o c é d u r e s . 

E N D R O I T 

1. Le r e q u é r a n t se p la in t q u e les p r o c é d u r e s re la t ives à ses deux 

d e m a n d e s d e d o m m a g e s - i n t é r ê t s d e v a n t le t r i b u n a l mun ic ipa l et le 

t r i b u n a l de c o m t é de Z a g r e b ne se soient pas achevées d a n s un déla i 
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r a i sonnab le c o n f o r m é m e n t à l 'ar t ic le 6 § 1 de la C o n v e n t i o n , d o n t les 

passages p e r t i n e n t s sont ainsi libellés : 

«Toute personne a droit à ce que sa cause soit entendue (...) dans un délai 

raisonnable, par un tribunal (...) qui décidera (...) des contestations sur ses droits et 

obligations de caractère civil (...) » 

D a n s un p r e m i e r t e m p s , la C o u r r e c h e r c h e r a si le r e q u é r a n t a r e spec té 

la règ le de l ' é p u i s e m e n t des voies de recours i n t e r n e s c o m m e l 'exige 

l 'ar t ic le 35 § 1 de la C o n v e n t i o n . 

La C o u r r appe l l e q u e d a n s l 'affaireHorvat elle a e s t i m é q u e la p r o c é d u r e 

p révue p a r l 'ar t icle 59 § 4 de la loi de 1999 sur la C o u r cons t i t u t i onne l l e ne 

pouvai t ê t r e i n s t i t uée que si la C o u r cons t i t u t ionne l l e , a p r è s un e x a m e n 

p r é l i m i n a i r e du grief, déc idai t de le r e t en i r . Dès lors , si la p e r s o n n e 

c o n c e r n é e pouvai t saisir d i r e c t e m e n t la C o u r cons t i t u t ionne l l e , 

l ' ouve r tu re formel le de la p r o c é d u r e é ta i t laissée à la d i scré t ion de ce t t e 

jur id ic t ion . 

En o u t r e , pour q u ' u n e p a r t i e puisse p r é s e n t e r un r ecour s cons t i t u t i onne l 

en v e r t u de ce t t e d isposi t ion , deux condi t ions c u m u l a t i v e s deva ien t ê t r e 

r empl i e s . P r e m i è r e m e n t , les d ro i t s cons t i t u t i onne l s d u d e m a n d e u r 

deva ien t ê t r e m a n i f e s t e m e n t enfre in ts du fait q u ' a u c u n e m e s u r e n 'avai t 

é t é prise d a n s u n dé la i r a i sonnab le e t , d e u x i è m e m e n t , il fallait q u e le 

d e m a n d e u r fût exposé à des conséquences g raves et i r r é p a r a b l e s . 

La C o u r a cons idéré q u e des t e r m e s tels que « m a n i f e s t e m e n t 

en f r e in t s» et « c o n s é q u e n c e s graves et i r r é p a r a b l e s » é t a i e n t suscept ib les 

d ' ê t r e i n t e r p r é t é s l a r g e m e n t et de d i f férentes m a n i è r e s et q u e dès 

lors u n e d e m a n d e fondée sur l 'ar t icle 59 § 4 d e la loi sur la C o u r 

cons t i t u t ionne l l e ne s a u r a i t ê t r e cons idérée avec un d e g r é suffisant de 

c e r t i t u d e c o m m e un r ecour s effectif p o u r se p l a ind re de la d u r é e d ' une 

p r o c é d u r e {Horvat c. Croatie, n" 51585/99, §§ 41-43 , 4 5 , C E D H 2001-VIII) . 

La C o u r observe q u e le 15 m a r s 2002, c 'es t -à-dire ap rè s le p rononcé de 

l ' a r rê t Horvat, le P a r l e m e n t c roa t e a a d o p t é la loi p o r t a n t modif ica t ion de 

la loi sur la C o u r cons t i t u t ionne l l e (publ iée au J o u r n a l officiel n° 29 du 

22 m a r s 2002) . C e t t e loi a i n t rodu i t un nouvel a r t ic le 59 a ) , devenu p a r la 

su i te l 'ar t ic le 63 de la loi cons t i tu t ionne l l e de 2002 sur la C o u r 

cons t i t u t i onne l l e . C e t t e d ispos i t ion prévoi t n o t a m m e n t q u e la C o u r 

cons t i t u t ionne l l e doi t e x a m i n e r un recours cons t i t u t i onne l avan t m ê m e 

q u e l ' ensemble des voies de recours soient épu isées d a n s les cas où le 

t r i buna l c o m p é t e n t n ' a pas s t a t u é d a n s un déla i r a i sonnab le sur une 

c o n t e s t a t i o n c o n c e r n a n t les d ro i t s et ob l iga t ions du d e m a n d e u r ou tou t e 

accusa t ion péna l e fo rmulée à son e n c o n t r e . 

La C o u r no t e q u e c e t t e nouvel le d ispos i t ion a levé les obs tac les qu i pour 

la C o u r é t a i en t d é t e r m i n a n t s lo rsqu 'e l le e s t i m a i t q u e l ' anc ien ar t ic le 59 

§ 4 ne r éponda i t pas à t o u t e s les ex igences re la t ives à un r ecour s effectif 

pour se p l a ind re de la d u r é e d ' u n e p r o c é d u r e . 
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Bien q u e la C o u r cons t i t u t ionne l l e n 'a i t encore r e n d u a u c u n a r r ê t 

depu i s l ' i n t roduc t ion du nouveau r ecour s , le libellé de l 'ar t ic le 63 de la loi 

cons t i t u t ionne l l e de 2002 sur la C o u r cons t i tu t ionne l l e ind ique sans 

équ ivoque q u e ce recours vise spéc i f iquement à r é s o u d r e les p r o b l è m e s 

de d u r é e excessive des p rocédure s devan t les j u r id i c t ions na t i ona l e s . Aux 

t e r m e s d e la nouvel le loi, q u i c o n q u e e s t ime q u ' u n e p r o c é d u r e t e n d a n t à 

déc ide r d ' u n e c o n t e s t a t i o n sur ses d ro i t s et ob l iga t ions de c a r a c t è r e civil 

ou du bien-fondé de t o u t e accusa t ion péna l e fo rmulée con t r e lui n ' a 

pas é té conclue clans un déla i r a i sonnab le peu t fo rmer un r ecour s 

cons t i t u t i onne l . La C o u r cons t i t u t i onne l l e est t e n u e d ' e x a m i n e r u n tel 

r ecours et , si elle le j u g e fondé, fixe le délai dans lequel l 'affaire d e v r a 

faire l 'objet d ' u n e décision q u a n t au fond et de plus al loue u n e i n d e m n i t é 

au t i t r e d e la d u r é e excessive de la p r o c é d u r e en ques t i on . La C o u r e s t i m e 

qu ' i l s 'agit là d ' une voie de recours q u e le r e q u é r a n t doit épu i se r pour 

sa t is fa i re aux exigences de l 'ar t icle 35 § 1 de la Conven t ion . 

La C o u r rappe l le q u e dans l 'affaire Slavicek c. Croatie ( (déc . ) , 

n" 20862/02, C E D H 2002-VII) , elle a c o n s t a t é qu ' i l exis ta i t en C r o a t i e un 

r ecour s i n t e r n e effectif pour faire é t a t d e la d u r é e p r é t e n d u m e n t excessive 

d ' une p r o c é d u r e , à savoir le r ecours fondé sur l 'ar t icle 63 de la loi de 2002 

su r la C o u r cons t i t u t i onne l l e . 

La C o u r relève q u ' e n l 'espèce le r e q u é r a n t ne s 'est pas prévalu d ' u n tel 

r ecours . Il est vrai qu ' i l a i n t rodu i t sa r e q u ê t e a u p r è s de la C o u r à la d a t e 

du 17 s e p t e m b r e 2001, a lors que la loi ayan t in s t i t ué un recours effectif lui 

p e r m e t t a n t de faire é t a t de son gr ief t i r é de l 'ar t icle 6 de la C o n v e n t i o n n ' a 

é t é a d o p t é e q u e le 15 m a r s 2002. 

La q u e s t i o n se pose donc de savoir si l 'on peu t en ve r tu de l 'a r t ic le 35 § 1 

de la C o n v e n t i o n exiger du r e q u é r a n t qu ' i l épuise ce t t e voie de recours 

avan t q u e la C o u r e x a m i n e son grief. 

La C o u r réaf f i rme que la règle de l ' é p u i s e m e n t des voies de recours 

i n t e r n e s a pour objet de m é n a g e r aux E t a t s c o n t r a c t a n t s l 'occasion de 

p réven i r ou r ed re s se r les violat ions a l l éguées con t re eux avant q u e ces 

a l l éga t ions ne lui soient soumises (voir n o t a m m e n t Selmouni c. France 

[ G C ] , n" 25803/94, § 74, C E D H 1999-V). C e t t e règle se fonde sur 

l ' hypo thèse , objet de l 'ar t icle 13 de la Conven t i on - et avec lequel elle 

p r é s e n t e d ' é t ro i t e s affinités - q u e l 'o rdre i n t e r n e offre un r ecour s effectif 

q u a n t à la violat ion a l léguée (ibidem). De la so r te , elle cons t i tue u n aspect 

i m p o r t a n t du pr inc ipe vou lan t q u e le m é c a n i s m e de s a u v e g a r d e i n s t a u r é 

par la C o n v e n t i o n revê te un c a r a c t è r e subs id ia i re pa r r a p p o r t aux 

sys t èmes n a t i o n a u x de g a r a n t i e d e s d ro i t s de l ' h o m m e (Akdivar et autres 

c. Turquie, a r r ê t d u 16 s e p t e m b r e 1996, Recueil des arrêts et décisions 1996-IV, 

p. 1210, § 65, et Aksoy c. Turquie, a r r ê t du 18 d é c e m b r e 1996, Recueil 

1996-VL p . 2275, § 5 1 ) . 

La C o u r r appe l l e q u e l ' épu i s emen t des voies de recours i n t e r n e s 

s ' appréc ie n o r m a l e m e n t en fonction de la d a t e d ' i n t roduc t ion de la 
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r e q u ê t e d e v a n t el le. C e p e n d a n t , ce t t e règ le ne va pas sans excep t ions , qui 

peuven t ê t r e jus t i f iées p a r les c i r cons tances pa r t i cu l i è r e s de c h a q u e cas 

d ' espèce (Baumann c. France, n" 33592/96, § 47, 22 ma i 2001) . D a n s u n 

g r a n d n o m b r e de r e q u ê t e s con t re l ' I tal ie sou levan t des ques t ions 

s imi la i res , la C o u r a c o n s t a t é que c e r t a i n s é l é m e n t s spécif iques 

just i f iaient que l 'on s ' éca r t â t du pr incipe géné ra l (Brusco c. Italie ( d é c ) , 

n" 69789 /01 , C E D H 2001-IX) . 

La C o u r e s t ime q u e l 'espèce p r é s e n t e de n o m b r e u s e s s imi l i tudes avec 

ces affaires i t a l i ennes et q u ' u n c e r t a i n n o m b r e d ' é l é m e n t s mi l i t en t en 

faveur d ' u n e excep t ion d a n s ce t t e affaire é g a l e m e n t . 

D ' u n point de vue géné ra l , la C o u r rappe l le q u e d a n s les E t a t s qu i n e 

prévoien t pas de recours effectif pour se p l a ind re de viola t ions a l l éguées 

de l 'exigence du «dé la i r a i s o n n a b l e » , les jus t i c iab les se v e r r o n t 

s y s t é m a t i q u e m e n t c o n t r a i n t s de s o u m e t t r e à la C o u r de S t r a s b o u r g des 

r e q u ê t e s qui a u r a i e n t pu ê t re i n s t r u i t e s d ' abord et, selon la Cour , d e 

m a n i è r e p lus a p p r o p r i é e , au sein des o r d r e s j u r i d i q u e s i n t e r n e s . A long 

t e r m e , le f o n c t i o n n e m e n t , au n iveau t a n t na t iona l q u ' i n t e r n a t i o n a l , d u 

sys tème de p ro tec t ion des dro i t s de l ' h o m m e ér igé pa r la Conven t i on 

r i sque de p e r d r e son efficacité (Kudla c. Pologne [ G C ] , n" 30210/96, § 155, 

C E D H 2000-XI) . 

La C o u r no te p a r a i l leurs q u e le G o u v e r n e m e n t a a d m i s q u e la d u r é e 

excessive des p r o c é d u r e s é ta i t un p r o b l è m e cou ran t d a n s l ' o rd re j u r i d i q u e 

c r o a t e (voir pa r e x e m p l e Fùtlererc. Croatie, n" 52634/99, 20 d é c e m b r e 2001) . 

De plus , d u r a n t un laps de t e m p s r e l a t i v e m e n t l imi té , la C o u r a reçu des 

c e n t a i n e s de r e q u ê t e s con t r e la C r o a t i e faisant é t a t de violat ions de 

l ' exigence re la t ive au «dé la i r a i s o n n a b l e » . 

La C o u r ajoute que le nouveau r ecou r s a é té ins t i tué à la su i t e des 

a r r ê t s Kudla et Horvat p réc i t é s , et qu ' i l vise spéc i f iquemen t à r é s o u d r e le 

p r o b l è m e de la d u r é e des p r o c é d u r e s . En o u t r e , c o m m e c 'est le cas pour le 

r e q u é r a n t en l ' espèce , p r e s q u e t o u t e s les p la in te s soumises à la C o u r sur 

ce t t e q u e s t i o n sont tou jours p e n d a n t e s devan t les j u r id i c t ions n a t i o n a l e s ; 

aussi c e t t e nouvel le voie de r ecour s i n t e r n e qui s'offre à l ' in té ressé peu t -

elle p e r m e t t r e de r é s o u d r e ce p r o b l è m e , pu i squ 'e l l e prévoit l 'octroi d ' une 

i n d e m n i s a t i o n et de plus oblige la C o u r cons t i t u t ionne l l e à fixer un délai 

d a n s leque l u n e affaire doit faire l 'objet d ' u n e décision q u a n t au fond 

(décision Slavicek p r é c i t é e ) . 

A la l u m i è r e de ces é l é m e n t s et c o m p t e t e n u du c a r a c t è r e subs id ia i re du 

m é c a n i s m e de la Conven t ion , la C o u r e s t i m e que le r e q u é r a n t doi t tout 

d ' abord saisir la C o u r cons t i tu t ionne l l e d ' un recours fondé sur l 'ar t icle 63 

de la loi de 2002 sur la C o u r cons t i t u t i onne l l e . 

Il s ' ensui t q u e ce gr ief doit ê t r e re je té en appl ica t ion de l 'ar t ic le 35 

§§ 1 et 4 de la Conven t i on pour n o n - é p u i s e m e n t des voies de recours 

i n t e r n e s . 
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2. Pa r a i l leurs , le r e q u é r a n t se p la in t q u e p o u r faire é t a t de son gr ief 

re la t i f à la d u r é e des p r o c é d u r e s , il ne dispose pas d u recours effectif exigé 

p a r l 'ar t ic le 13 de la C o n v e n t i o n , l eque l est a insi l ibe l lé : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 

violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 

que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 

fonctions officielles. » 

C o m m e elle l'a exp l iqué ci-dessus, la C o u r e s t ime q u e l 'a r t ic le 63 

r é c e m m e n t a d o p t é de la loi cons t i tu t ionne l l e de 2002 su r la C o u r 

cons t i tu t ionne l l e fourni t au r e q u é r a n t un r ecour s effectif p o u r se 

p l a ind re de la d u r é e excessive des p r o c é d u r e s . 

Il s ' ensui t q u e ce gr ief est m a n i f e s t e m e n t ma l fondé et doit ê t r e re je té 

en app l ica t ion de l 'a r t ic le 35 §§ 3 et 4 de la C o n v e n t i o n . 

P a r ces motifs , la Cour , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Self-incrimination - conviction for making false declaration of assets to the 
tax authorities 

Article 6 § 1 

Fair hearing - Criminal proceedings - Self-incrimination - Conviction for making false 
declaration of assets to the tax authorities - Use of compulsory powers - Absence ofpre-existing 
offence - Degree of compulsion 

* 

The tax authorities served on the applicant a statutory notice requiring him to 
provide a certified statement of his assets and liabilities. As he failed to comply, 
despite a warning that such failure rendered him liable to a penalty of up to 
300 pounds sterling (GBP), he was presented with a "Hansard warning". This 
involved the reading out to him of a statement made by the Chancellor of the 
Exchequer outlining the possibility that in fraud cases the tax authorities 
might accept a financial settlement rather than instituting criminal proceedings, 
the decision taking into account the taxpayer's cooperation. The applicant 
subsequently provided a schedule of his assets. He was then convicted of several 
offences, including cheating the public revenue of tax by delivering a false, 
misleading and deceptive schedule which omitted diverse assets. His appeals 
were dismissed. 

Held 
Article 6 § 1: The right not to incriminate oneself does not in itself prohibit the use 
of compulsory powers to require persons to provide information about their 
financial affairs. Consequently, the requirement that the applicant make a 
declaration of assets to the tax authorities did not disclose any issue under 
Article 6 § 1, even though a penalty was attached to failure to comply. The 
applicant did not complain that the information which he supplied was used 
against him in the sense that it incriminated him in respect of any pre-existing 
offence. Moreover, he was not prosecuted for failing to provide information which 
might incriminate him in pending or anticipated criminal proceedings. He was 
charged with and convicted of making a false declaration of assets; this was not 
an example of forced self-incrimination about an offence which he had previously 
committed but was the offence itself. While he may have lied to prevent the 
authorities uncovering conduct which might expose him to prosecution, the 
privilege against self-incrimination does not give a general immunity in respect of 

1. This summary by the Registry does not bind the Court. 
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actions motivated by the desire to evade investigation by the tax authorities. 
Furthermore, not every measure aimed at encouraging individuals to provide 
information which may be of potential use in later criminal proceedings must be 
regarded as improper compulsion. The maximum penalty which the applicant 
risked was GBP 300, while the use of the "Hansard warning" did not bring any 
improper inducement to bear: manifestly ill-founded. 

Case-law cited by the Court 

Funke v. France, judgment of 25 February 1993, Series A no. 256-A 
John Murray v. the United Kingdom, judgment of 8 February 1996, Reports of Judgments 
and Decisions 1996-1 
Saunders v. the United Kingdom, judgment of 17 December 1996, Reports 1996-VI 
Heaney andMcGuinness v. heland, no. 34720/97, ECHR 2000-XII 
J.B. v. Switzerland, no. 31827/96, ECHR 2001-III 
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T H E F A C T S 

T h e app l i can t , M r Br ian Roge r Allen, is a U n i t e d K i n g d o m na t iona l , 
who was born in 1948 and is c u r r e n t l y serv ing a s e n t e n c e of i m p r i s o n m e n t 
in H M Pr ison Coldingley, Surrey . H e was r e p r e s e n t e d before t he C o u r t by 
M r N e w m a n and M r Kess le r , lawyers p rac t i s ing in London . 

T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of the case , as s u b m i t t e d by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

O n 9 May 1991 the app l i can t was se rved by the In land R e v e n u e wi th a 
not ice p u r s u a n t to sect ion 20(1) of the T a x e s M a n a g e m e n t Act 1970, 
which , inter alia, r e q u i r e d t he app l ican t to provide a cert if ied s t a t e m e n t 
of his asse t s a n d l iabil i t ies as at 3 1 J a n u a r y 1991. 

O n 13 A u g u s t 1991, w h e n the app l i can t had failed to comply, he was 
s u m m o n s e d to a p p e a r before t he G e n e r a l C o m m i s s i o n e r s . T h e s u m m o n s 
w a r n e d h im t h a t fai lure to comply wi th t he not ice r e n d e r e d h im liable to a 
pena l t y not exceed ing 50 pounds s t e r l ing (GBP) p u r s u a n t to sec t ion 98(1) 
of the T a x e s M a n a g e m e n t Act . ( T h e pena l ty had in fact b e e n increased to 
G B P 300.) 

O n 30 O c t o b e r 1991 the app l i can t , still hav ing failed to comply, was 
p r e s e n t e d wi th a " H a n s a r d w a r n i n g " . T h i s involved t h e r e a d i n g out to 
h im of t h e reply of t he C h a n c e l l o r of t h e E x c h e q u e r to a p a r l i a m e n t a r y 
q u e s t i o n on 18 O c t o b e r 1991. It ou t l ined the p rac t i ce of t he In land 
R e v e n u e in cases of f raud ind ica t ing t h a t it m i g h t accept a f inancial 
s e t t l e m e n t ins t ead of i n s t i t u t i n g c r i m i n a l p roceed ings and t h a t its 
decis ion as to w h e t h e r to accept a s e t t l e m e n t or i n s t i t u t e c r imina l 
p roceed ings would t ake in to accoun t w h e t h e r t he t a x p a y e r had , inter alia, 
given full facilities for inves t iga t ion in to his affairs. 

O n or abou t 3 Apri l 1992 the app l ican t de l ivered to t h e In land R e v e n u e 
a s chedu le of his asse t s as at 31 J a n u a r y 1991 as r e q u i r e d by the not ice. 

T h e app l ican t was l a t e r c h a r g e d wi th t h i r t e e n coun t s of c h e a t i n g t he 
publ ic r e v e n u e of income t ax a n d co rpo ra t i on tax . C o u n t 11 specified: 

"STATEMENT OF OFFENCE 

Cheat ing Her Majesty the Queen and the Commissioners of Inland Revenue, 
contrary to common law. 

PARTICULARS O F OFFENCE 

[The applicantj on or about 3 April 1992 with intent to defraud ... cheated Her 
Majesty the Queen and the Commissioners of Inland Revenue of public revenue, 
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namely, income tax, by delivering ... to an Inspector of Taxes a schedule of assets as at 
31 January 1991 in respect of his assets and the assets of his minor children which was 
false, misleading and deceptive in that it omitted to disclose divers assets which were 
owned by him. Particulars of the omitted assets are - his beneficial interest in shares 
issued by offshore companies, his beneficial interest in properties held in the names of 
offshore companies and his beneficial interest in bank accounts held in the United 
Kingdom and in Jersey in the names of offshore companies." 

T h e app l ican t was convic ted of all coun t s on 19 F e b r u a r y 1998. O n 
20 F e b r u a r y 1998 he was s e n t e n c e d to t h i r t e e n c o n c u r r e n t t e r m s of seven 
yea r s ' i m p r i s o n m e n t and m a d e subject to a confiscat ion o r d e r in the 
a m o u n t of G B P 3,137,165. T h i s a m o u n t c o r r e s p o n d e d to t h e lesser of the 
two s u m s , n a m e l y t he a m o u n t of profit from the offences ( G B P 4,000,000) 
and the app l i can t ' s to ta l rea l i sable asse t s (GBP 3,137,165). 

O n 7 J u l y 1999 t h e C o u r t of Appea l d i smissed his appea l aga ins t 
convict ion and on 1 I O c t o b e r 1999 d ismissed his a p p e a l aga ins t s e n t e n c e . 
In r e l a t ion to the app l i can t ' s a r g u m e n t t h a t he r e m a i n e d liable to pay the 
o u t s t a n d i n g u n p a i d tax , it no ted t he u n d e r t a k i n g given by the In land 
R e v e n u e on 20 F e b r u a r y 1998 t h a t it would not p u r s u e t he app l i can t for 
p re -ex i s t ing tax l iabil i t ies out of any fu ture i ncome . 

O n 10 O c t o b e r 2000 the H o u s e of Lords , r evers ing an ea r l i e r refusal , 
a l lowed his pe t i t ion for leave to appea l from the C o u r t of Appeal on a 
n u m b e r of poin ts and also p e r m i t t e d him to ra ise a new point r e l a t i n g to 
Art ic le 6 of the C o n v e n t i o n as conce rned his convict ion on count 1 1. 

O n 11 O c t o b e r 2001 the House of Lords d i smissed his appea l . Lord 
H u t t o n , giving j u d g m e n t , no ted t he app l i can t ' s a r g u m e n t s u n d e r the 
C o n v e n t i o n , in which he rel ied in p a r t i c u l a r on Funke v. France ( j u d g m e n t 
of 25 F e b r u a r y 1993, Ser ies A no. 256-A) a n d Saunders v. the United Kingdom 
( j u d g m e n t of 17 D e c e m b e r 1996, Reports and Judgments and Decisions 
1996-VI), t h a t t he p rosecu t ion case aga ins t h im b r e a c h e d his r ight to a 
fair t r ia l as he had been compe l l ed u n d e r t h r e a t of pena l t y to i n c r i m i n a t e 
h imsel f by providing the schedule of asse ts a n d found as follows: 

"... the present case is one which relates to the obligation of a citizen to pay taxes and 
to his duty not to cheat the Revenue. It is self-evident that payment of taxes fixed by the 
legislature is essential for the functioning of any democratic State. It is also self-evident 
that to ensure the due payment of taxes the State must have power to require its citizens 
to inform it of the amount of their annual income and to have sanctions available to 
enforce the provision of that information ..." 

H e p roceeded to review the tax legis la t ion which r e q u i r e d t axpaye r s to 
m a k e tax r e t u r n s . 

"It is clearly permissible for a Slate to enact such provisions and there could be no 
substance in an argument that there is a violation of Article 6 § 1 if the Revenue 
prosecuted a citizen for cheating the revenue by furnishing a standard tax return 
containing false information. Similarly, in the present case, viewed against that 
background that the State, for the purpose of collecting tax, is entitled to require a 
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citizen to inform it of his income and to enforce penalties for failure to do so, the 
section 20(1) notice requiring information cannot constitute a violation of the right 
against self-incrimination. The present case is therefore clearly distinguishable from 
Saunders on that ground ..." 

C O M P L A I N T S 

T h e app l ican t compla ined t h a t t he " H a n s a r d w a r n i n g " p r o c e d u r e 
infr inged Art ic le 6 § 1 of t he C o n v e n t i o n as it infr inged the privilege 
aga ins t se l f - incr imina t ion a n d his r igh t to s i lence. H e was p laced u n d e r 
both t h r e a t a n d i n d u c e m e n t to give in fo rmat ion and the schedu le of 
asse t s which he t h e n gave compr i s ed the to ta l i ty of the evidence aga ins t 
h im on count 11 of the i n d i c t m e n t . 

T h e app l ican t also c o m p l a i n e d t h a t he had been the v ic t im of a double 
p u n i s h m e n t . A l t h o u g h the confiscat ion o r d e r was set hav ing r e g a r d to the 
tax liabili ty which he had evaded , his t ax liability r e m a i n e d payable . This 
r e s u l t e d in t he confiscat ion of all his asse t s a n d c o n t i n u a t i o n u n a b a t e d of 
his tax liability which , he a r g u e d , was d i s p r o p o r t i o n a t e and unfair . In t h a t 
con tex t , he re l ied on Ar t ic le 1 of Protocol No. 1. 

T h e app l ican t also rel ies on Art ic le 5 of t he Conven t ion , a l l eg ing t h a t 
he had been depr ived of his l iber ty not in acco rdance wi th a p r o c e d u r e 
p resc r ibed by law. 

T H E LAW 

1. T h e appl icant c o m p l a i n e d t h a t he was r e q u i r e d to i n c r i m i n a t e 
h imse l f c o n t r a r y to Art ic le 6 § 1 of t h e Conven t ion , which provides in its 
r e levan t pa r t : 

"In the determination ... of any criminal charge against him, everyone is entitled to a 
lair ... hearing ... by an independent and impartial tribunal established by law. ... 

T h e C o u r t r e i t e r a t e s its e s t ab l i shed case- law to t he effect t ha t , 
a l t h o u g h not specifically m e n t i o n e d in Art ic le 6 of t he Conven t ion , the 
r igh t s re l ied on by the app l i can t , t he r ight to si lence and the r ight not to 
i n c r i m i n a t e oneself, a r e gene ra l ly recognised i n t e r n a t i o n a l s t a n d a r d s 
which lie at t he h e a r t of t he not ion of a fair p r o c e d u r e u n d e r Art ic le 6. 
T h e i r r a t i ona l e lies, inter alia, in the p ro tec t ion of the accused aga ins t 
i m p r o p e r compuls ion by the a u t h o r i t i e s , t h e r e b y c o n t r i b u t i n g to (he 
avo idance of mi sca r r i ages of j u s t i c e and to t he fulfi lment of t h e a ims of 
Art ic le 6 (see John Murray v. the United Kingdom, j u d g m e n t of 8 F e b r u a r y 
1996, Reports 1996-1, pp . 48-50, §§ 44-47) . T h e r ight not to i nc r imina t e 
oneself, in p a r t i c u l a r , p r e s u p p o s e s t h a t the p rosecu t ion in a c r imina l case 
seek to prove the i r case aga ins t t he accused w i thou t resor t to evidence 
ob t a ined t h r o u g h m e t h o d s of coerc ion or oppress ion in def iance of the 
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will of the accused. In th is sense the r ight in q u e s t i o n is closely l inked to 
the p r e s u m p t i o n of innocence con t a ined in Art ic le 6 § 2 of t he C o n v e n t i o n 
(see Saunders, c i ted above, p . 2064, § 68) . 

T h e r ight not to i n c r i m i n a t e onesel f is p r imar i ly c o n c e r n e d , however , 
wi th r e spec t i ng t he will of a n accused pe r son to r e m a i n s i lent in t he 
con tex t of c r imina l p roceed ings and the use m a d e of compulsor i ly 
ob t a ined in fo rmat ion in c r imina l p rosecu t ions . It does not per se prohibi t 
t h e use of compu l so ry powers to r e q u i r e pe r sons to provide in fo rmat ion 
abou t the i r f inancial or c o m p a n y affairs (see Saunders, c i ted above, w h e r e 
the p r o c e d u r e w h e r e b y the app l ican t was r e q u i r e d to a n s w e r the ques t ions 
of t he D e p a r t m e n t of T r a d e inspec tors was not in i s sue) . In t he p r e s e n t 
case , t he re fo re , the C o u r t finds t h a t the r e q u i r e m e n t on t he app l ican t to 
m a k e a dec l a r a t i on of his asse ts to t he In land R e v e n u e does not disclose 
any issue u n d e r Art ic le 6 § 1, even t h o u g h a pena l t y was a t t a c h e d to a 
fai lure to do so. T h e obl iga t ion to disclose income and capi ta l for the 
pu rposes of the ca lcu la t ion a n d a s s e s s m e n t of tax is i ndeed a c o m m o n 
fea tu re of t he t a x a t i o n sys tems of C o n t r a c t i n g S t a t e s and it would be 
difficult to envisage t h e m funct ioning effectively wi thou t it. 

T h e C o u r t no tes t h a t in th i s case the app l ican t does not compla in t h a t 
t he in fo rma t ion abou t his a s se t s which he gave t he In land R e v e n u e was 
used aga ins t h im in t he sense t h a t it i n c r i m i n a t e d h im in the commiss ion 
of an offence d u e to ac t s or omiss ions in which he had been involved pr ior 
to t h a t m o m e n t . His s i t ua t ion m a y the re fo re be d i s t ingu i shed from t h a t of 
t he app l ican t in Saunders (ci ted above) . Nor was he p r o s e c u t e d for failing 
to provide in fo rma t ion which m i g h t i n c r i m i n a t e h im in p e n d i n g or 
an t i c i pa t ed c r imina l p roceed ings , as in Funke (ci ted above) , Heaney 
and McGuinness v. Ireland (no. 34720/97, E C H R 2000-XII) and J.B. 
v. Switzerland (no. 31827/96, E C H R 2001-III) . T h e app l i can t was c h a r g e d 
wi th and convicted of t h e offence of m a k i n g a false d e c l a r a t i o n of his asse t s 
to t h e In l and R e v e n u e . In o t h e r words , he lied, or pe r ju red h imse l f 
t h r o u g h giving i n a c c u r a t e in fo rma t ion abou t his a s se t s . T h i s was not an 
e x a m p l e of forced se l f - incr imina t ion about an offence which he had 
previously c o m m i t t e d ; it was t he offence itself. It m a y be t h a t t he 
app l i can t lied in o rde r to p r even t t he In l and R e v e n u e uncove r ing conduc t 
which m i g h t possibly be c r imina l a n d lead to a p rosecu t ion . However , t he 
pr ivi lege aga ins t se l f - incr imina t ion c a n n o t be i n t e r p r e t e d as giving a 
g e n e r a l i m m u n i t y to ac t ions m o t i v a t e d by the des i re to evade 
inves t iga t ion by the r e v e n u e a u t h o r i t i e s . 

F u r t h e r m o r e , not every m e a s u r e t a k e n wi th a view to encouraging-
individuals to give t he a u t h o r i t i e s in fo rma t ion which m a y be of po t en t i a l 
use in la te r c r imina l p roceed ings m u s t be r e g a r d e d as i m p r o p e r 
compuls ion (see John Murray, c i ted above, p . 49, § 46) . T h e app l ican t 
faced the risk of a pena l ty of a m a x i m u m of G B P 300 if he pe rs i s t ed in 
re fus ing to m a k e a d e c l a r a t i o n of asse t s , which m a y be c o n t r a s t e d wi th 
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the posi t ion in Saunders, w h e r e a two-year pr ison s e n t e n c e was the 
m a x i m u m pena l t y (p. 2065, § 70) . Nor does t h e C o u r t cons ider t h a t any 
i m p r o p e r i n d u c e m e n t was b r o u g h t t o b e a r t h r o u g h t h e use of t he so-called 
" H a n s a r d w a r n i n g " which in formed the app l ican t of t he p rac t i ce of the 
In land R e v e n u e of t a k i n g in to accoun t t he coope ra t i on of t h e t a x p a y e r in 
dec id ing w h e t h e r to b r ing any p rosecu t ion for f raud. T h e r e is no indica t ion 
t h a t t he app l i can t was mis led as to t he effect of t he w a r n i n g , accep t ing 
t h a t it could not be i n t e r p r e t e d as any kind of g u a r a n t e e of f reedom from 
prosecu t ion . 

C o n s e q u e n t l y , t he C o u r t does not find t h a t t h e facts of this case 
disclose any i n f r i ngemen t of t he r igh t to s i lence or pr ivi lege aga ins t self-
i nc r imina t i on or t h a t t h e r e has b e e n any unfa i rness c o n t r a r y to Art ic le 6 
§ I of t he Conven t i on . It follows t h a t th is p a r t of t he app l ica t ion m u s t be 
re jec ted as mani fes t ly i l l -founded wi th in t he m e a n i n g of Ar t ic le 35 §§ 3 
and 4 of the Conven t i on . 

2. T h e app l i can t c o m p l a i n e d of r e m a i n i n g subject to t ax liabili ty after 
impos i t ion of a confiscat ion o rde r on his asse ts , re ly ing on Art ic le 1 of 
Protocol No. 1, which provides : 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or penalties." 

T h e C o u r t no tes t h a t the app l i can t was m a d e subject on convict ion to a 
confiscat ion o r d e r ca lcu la ted wi th re fe rence to t he a m o u n t of his profit 
from the offences, n a m e l y t he a m o u n t of t ax evaded a n d t h e a m o u n t of 
his asse t s . Whi l e it a p p e a r s t h a t t h e app l ican t r e m a i n s liable u n d e r the 
appl icable t ax provisions for t he a m o u n t of o u t s t a n d i n g tax , th is point 
was ra i sed on a p p e a l a n d the C o u r t of A p p e a l found t h a t it h a d no 
subs t ance as t he In l and R e v e n u e h a d given an u n d e r t a k i n g not to p u r s u e 
t he o u t s t a n d i n g tax . T h e app l ican t has no t a r g u e d t h a t this u n d e r t a k i n g 
would not be enforceable . T h e C o u r t is not t he re fo re p e r s u a d e d t h a t he 
r e m a i n s subject to a r ea l risk of a n a t t e m p t by t he In land R e v e n u e to 
recover t he s a m e a m o u n t of t ax twice. 

T h i s compla in t m u s t the re fo re be re jec ted as mani fes t ly i l l-founded 
wi th in t he m e a n i n g of Art ic le 35 §§ 3 a n d 4 of t he Conven t i on . 

3 . Finally, t he app l ican t re l ied on Art ic le 5 of t he Conven t ion , which 
provides in its r e l evan t p a r t : 

" 1 . Everyone has the right to liberty and security of person. No one shall be deprived 
of his liberty save in the following cases and in accordance with a procedure prescribed 
by law: 
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(a) the lawful detention of a person alter conviction by a competent court; 

T h e app l i can t was convicted of var ious offences a n d s e n t e n c e d af ter 
t r ia l to a t e r m of twelve y e a r s ' i m p r i s o n m e n t . H e ra i sed g r o u n d s of 
appea l c o n c e r n i n g his convict ion which were re jec ted by the C o u r t of 
Appea l a n d H o u s e of Lords . T h e C o u r t finds no basis on which to find 
t h a t his d e t e n t i o n af ter convict ion was not "in acco rdance wi th a 
p r o c e d u r e p resc r ibed by law" or jus t i f ied in t e r m s of Ar t ic le 5 § 1 (a) 
above. Accordingly it re jec ts this compla in t as mani fes t ly i l l-founded 
wi th in t h e m e a n i n g of Ar t ic le 35 §§ 3 a n d 4 of t he Conven t ion . 

For t he se r easons , the C o u r t u n a n i m o u s l y 

Declares t h e app l i ca t ion inadmiss ib le . 
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SOMMAIRE1 

Auto-incrimination - condamnation pour fausse déclaration de revenus à 
l'administration fiscale 

Article 6 § 1 

Procès équitable - Procédure pénale - Auto-incrimination - Condamnation pour fausse 
déclaration de revenus à l'administration fiscale - Recours à des pouvoirs coercitifs - Absence 
d'infraction préexistante - Degré de coercition 

* 

L'administration fiscale notifia au requérant une injonction officielle le priant de 
fournir une déclaration certifiée sur sa situation patrimoniale (actif et passif). 
Faute de s'y être conformé, bien qu'il eût été avisé qu'un tel manquement le 
rendrait passible d'une pénalité pouvant aller jusqu'à 300 livres sterling (GBP), il 
se vit adresser un avertissement appelé «Hansard» ; celui-ci impliquait que lui fût 
donnée lecture d'une déclaration du ministre des Finances précisant qu'en cas de 
fraude l'administration fiscale pouvait accepter un règlement en argent au lieu 
d'engager des poursuites pénales, sa décision prenant en compte la coopération 
du contribuable. Le requérant fournit par la suite une liste de ses avoirs. Il fut 
alors condamné pour plusieurs infractions, dont celle d'escroquerie à ['encontre 
du fisc pour avoir remis une déclaration de situation patrimoniale qui était 
fausse, trompeuse et mensongère. Il fut débouté de ses recours. 

Article 6 § 1 : le droit de ne pas s'incriminer soi-même n'interdit pas en soi le 
recours à des pouvoirs coercitifs pour obliger une personne à produire des 
informations sur sa situation financière. L'obligation faite au requérant de 
fournir une déclaration de ses avoirs à l 'administration fiscale ne soulève donc 
aucun problème sous l'angle de l'article 6 § 1, même si une sanction était 
attachée au défaut de cette déclaration. Le requérant ne dénonce pas le fait que 
les informations qu'il a communiquées sur ses avoirs aient été utilisées contre lui, 
dans le sens où elles l'auraient incriminé dans une infraction préexistante. Il n'a 
pas non plus été poursuivi pour ne pas avoir donné d'informations pouvant 
contribuer à sa propre incrimination dans une affaire pénale en cours ou 
escomptée. Il a été inculpé et condamné pour avoir fait une fausse déclaration de 
revenus - il ne s'agissait pas d'un cas d'auto-incrimination forcée relative à une 
infraction commise antér ieurement ; il s'agissait de l'infraction elle-même. Il est 
possible que le requérant ait menti pour empêcher l 'administration fiscale de 
découvrir un comportement qui aurait pu donner lieu à des poursuites; toutefois, 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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le droit de ne pas contribuer à sa propre incrimination ne confère pas une 
immunité générale quant aux actes motivés par la volonté d'échapper à un 
contrôle fiscal. En outre, il n'y a pas lieu de considérer comme une coercition 
abusive toute mesure visant à encourager les particuliers à fournir aux autorités 
des informations pouvant éventuellement être utilisées lors d'une procédure 
pénale ultérieure. Le requérant risquait une pénalité maximale de 300 GBP et de 
son côté le recours à l'avertissement dit «Hansard» n'a pas constitué une 
incitation abusive: défaut manifeste de fondement. 

Jurisprudence citée par la Cour 

Funke c. France, arrêt du 25 février 1993, série A n" 256-A 
John Murray c. Royaume-Uni, arrêt du 8 février 1996, Recueil des arrêts et décisions 1996-1 
Saunders c. Royaume-Uni, arrêt du 17 décembre 1996, Recueil 1996-VI 
Heaneyet McGuinness c. Irlande, n" 34720/97, CEDH 2000-XII 
J.B. c. Suisse, n" 31827/96, CEDH 2001-III 



DÉCISION ALLEN c. ROYAUME-UNI 371 

(...) 

E N F A I T 

Le r e q u é r a n t , M. Br ian Roger Al len, r e ssor t i s san t b r i t a n n i q u e né en 

1948, p u r g e a c t u e l l e m e n t u n e pe ine pr ivat ive de l iber té à la pr ison de 

Coldingley (Sur rey) . Il est r e p r é s e n t é d e v a n t la C o u r p a r M1' N e w m a n et 

M'' Kess le r , avocats au b a r r e a u de L o n d r e s . 

Les c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la c ause , tels qu ' i l s ont é té exposés par le r e q u é r a n t , 

p e u v e n t se r é s u m e r c o m m e sui t . 

Le 9 ma i 1991, l ' a d m i n i s t r a t i o n fiscale notifia au r e q u é r a n t une 

injonct ion officielle le p r i a n t n o t a m m e n t de fournir , en app l ica t ion de 

l 'ar t ic le 20 § 1 de la loi de 1970 su r l ' a d m i n i s t r a t i o n des con t r ibu t ions 

(Taxes Management Act 1970- « l a loi de 1970»), une d é c l a r a t i o n cert if iée 

r e n d a n t c o m p t e de sa s i t ua t ion p a t r i m o n i a l e (actif et passif) au 31 j a n v i e r 

1991. 

Le 13 aoû t 1991, n ' ayan t pas o b t e m p é r é , le r e q u é r a n t fut ass igné à 

c o m p a r a î t r e devan t les i n spec t eu r s g é n é r a u x des impô t s (General 

Commissioners). C e t t e ass igna t ion l ' aver t i ssa i t q u e faute d e s 'ê t re 

conformé à l ' injonction il encoura i t , en ve r tu de l 'ar t ic le 98 § 1 de la loi 

de 1970, u n e péna l i t é pouvan t a l ler j u s q u ' à 50 livres s t e r l ing ( G B P ) . (En 

fait, c e t t e p é n a l i t é é ta i t passée à 300 GBP.) 

Le 30 oc tobre 1991, le r e q u é r a n t , qui ne s 'é ta i t tou jours pas conformé à 

l ' injonction, se vit a d r e s s e r un a v e r t i s s e m e n t appe l é « H a n s a r d » , qui 

impl iqua i t q u e lui fût d o n n é e lec ture de la r éponse du m i n i s t r e des 

F inances (Chancellor of the Exchequer) à u n e ques t i on p a r l e m e n t a i r e du 

18 oc tobre 1991. C e t t e r éponse décr ivai t la p r a t i q u e de l ' admin i s t r a t i on 

fiscale d a n s les affaires de f r a u d e : l ' a d m i n i s t r a t i o n fiscale pouvai t 

a c c e p t e r un r è g l e m e n t en a r g e n t au lieu d ' e n g a g e r des pou r su i t e s 

péna le s , et sa décis ion d ' a ccep t e r un tel r è g l e m e n t ou de déc l enche r une 

p r o c é d u r e p é n a l e d é p e n d a i t , e n t r e a u t r e s , de la d ispos i t ion du con t r ibua 

ble à laisser à l ' a d m i n i s t r a t i o n fiscale t ou t e l a t i t ude p o u r e n q u ê t e r su r ses 

b iens . 

Le 3 avril 1992 ou vers ce t t e d a t e , le r e q u é r a n t fourni t à 

l ' a d m i n i s t r a t i o n fiscale u n e l iste de ses avoirs au 31 j a n v i e r 1991, 

c o n f o r m é m e n t à l ' in jonct ion. 

L ' i n t é re s sé fut ensu i t e inculpé de t re ize chefs de f raude fiscale 

c o n c e r n a n t ses i m p ô t s su r le r e v e n u et ses i m p ô t s s u r les socié tés . Le 

o n z i è m e chef d ' accusa t ion préc isa i t ce qu i sui t : 



372 DÉCISION ALLEN c. ROYAUME-UNI 

« FAITS 

Escroquerie à ['encontre de Sa Majesté la reine et des inspecteurs de l'administration 
fiscale, au mépris de la common law. 

DESCRIPTION DE L'INFRACTION 

Le 3 avril 1992 ou vers cette date, [le requérant], avec une intention frauduleuse, (...) 
a escroqué Sa Majesté la reine et les inspecteurs de l'administration fiscale de recettes 
publiques, à savoir les impôts sur le revenu, en fournissant (...) à un inspecteur des 
impôts une déclaration de situation patrimoniale au 31 janvier 1991, dressant la liste 
de ses biens et des biens de ses enfants mineurs, qui était fausse, trompeuse et 
mensongère, dans la mesure où elle omettait d'indiquer divers biens en sa possession. 
Au nombre des biens ainsi omis figurait l'intérêt que [le requérant] possédait en tant 
que bénéficiaire de fiducies concernant les actions émises par des sociétés offshore, les 
biens détenus au nom de pareilles sociétés ou les comptes bancaires ouverts au 
Rovaume-Uni et à Jersey au nom de pareilles sociétés.» 

Le 19 février 1998, le r e q u é r a n t fut r econnu coupab le sur tous les 

chefs d ' incu lpa t ion . Le l e n d e m a i n , 20 février 1998, il fut c o n d a m n é 

à t re ize pe ines de sept ans d ' e m p r i s o n n e m e n t et fit l 'objet d ' u n e 

o r d o n n a n c e de confiscation p o u r un m o n t a n t de 3 137 165 G B P . C e t t e 

s o m m e r e p r é s e n t a i t le plus faible des deux m o n t a n t s , à savoir le m o n t a n t 

des bénéfices t i rés des infrac t ions (4 mil l ions de GBP) et le to ta l des actifs 

réa l i sab les du r e q u é r a n t (3 137 165 G B P ) . 

Le 7 ju i l le t 1999, la C o u r d ' appe l d é b o u t a l ' in té ressé de son r ecour s 

con t r e sa c o n d a m n a t i o n et , le 11 oc tobre 1991, de son r ecour s c o n c e r n a n t 

sa pe ine . S 'agissant de l ' a r g u m e n t d e l ' in té ressé selon lequel il r e s t a i t 

assu je t t i au p a i e m e n t de l ' impôt non payé , la C o u r d ' appe l n o t a q u e , le 

20 février 1998, l ' a d m i n i s t r a t i o n fiscale avait donné au r e q u é r a n t 

l ' a s su rance qu 'e l le ne c h e r c h e r a i t pas à r ecouvre r les d e t t e s fiscales 

p r é e x i s t a n t e s sur les r evenus qu' i l p o u r r a i t percevoi r à l 'avenir . 

Le 10 oc tobre 2000, la C h a m b r e des lords , i n f i rman t u n e décis ion de 

rejet a n t é r i e u r e , au to r i s a le r e q u é r a n t à la saisir d ' un recours con t r e 

l ' a r rê t de la C o u r d ' appe l su r un c e r t a i n n o m b r e de po in t s et lui p e r m i t 

é g a l e m e n t d ' en soulever un nouveau se r a p p o r t a n t à l 'ar t icle 6 de la 

Conven t i on et c o n c e r n a n t sa c o n d a m n a t i o n sur le onz i ème chef d ' in

cu lpa t ion . 

Le 11 oc tobre 2001 , la C h a m b r e des lords re je ta le r ecours . En 

p r o n o n ç a n t l ' a r rê t , Lord H u t t o n pr i t no t e des a r g u m e n t s du r e q u é r a n t 

au t i t r e de la C o n v e n t i o n , t i rés en pa r t i cu l i e r des affaires Funke c. France 

( a r r ê t du 25 février 1993, sér ie A n" 256-A) et Saunders c. Royaume-Uni 

( a r r ê t du 17 d é c e m b r e 1996, Recueil des arrêts et décisions 1996-VI) et selon 

lesquels la m a n i è r e don t l ' accusa t ion avai t recuei l l i des p reuves à 

l ' encon t re de l ' in té ressé po r t a i t a t t e i n t e à son droi t à un procès équ i t ab l e 

pu isqu ' i l avai t é té c o n t r a i n t , sous pe ine de sanc t ion , de s ' i nc r imine r lui-

m ê m e en fourn i s san t la liste de ses b iens , et e s t i m a ce qui sui t : 
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« (...) la présente affaire porte sur l'obligation d'un citoyen de payer des impôts et sur 

son devoir de ne pas escroquer le fisc. Il est évident que le paiement des impôts fixés par 

le pouvoir législatif est essentiel pour le fonctionnement de tout Etat démocratique. Il 

est également clair que pour assurer le recouvrement des impôts, l 'Etat doit avoir le 

pouvoir d'exiger de ses citoyens qu'ils l'informent du montant de leurs revenus annuels 

et de prévoir des sanctions pour contraindre les contribuables à lui communiquer ces 

informations (...) » 

Il e x a m i n a ensu i t e la légis lat ion fiscale en ve r tu de laque l le les 

con t r i buab l e s é t a i en t t e n u s de r e m p l i r l eur déc l a r a t i on de r evenus . 

« Il est manifestement légitime qu'un Etat promulgue de telles dispositions et il faut 

considérer comme sans fondement l 'argument selon lequel il y a violation de l'article 6 

§ 1 si le fisc poursuit un citoyen pour escroquerie à son encontre au motif que ce citoyen 

a fourni une déclaration de revenus standard contenant de fausses informations. De 

même, en l'espèce, compte tenu du fait que l 'Etat, pour collecter les impôts, est 

habilité à exiger d'un citoyen qu'il l'informe de ses revenus et à le sanctionner s'il ne 

s 'acquitte pas de cet te obligation, l'injonction de communiquer les informations, faite 

en application de l'article 20 § 1, n 'emporte pas violation du droit de ne pas contribuer à 

sa propre incrimination. Il convient donc d'établir une nette distinction entre la 

présente affaire et l'affaire Saunders sur ce point (...) » 

G R I E F S 

Le r e q u é r a n t a l lègue que la p r o c é d u r e de l ' ave r t i s s emen t « H a n s a r d » 

d o n n e lieu à u n e viola t ion de l 'ar t ic le 6 § 1 de la C o n v e n t i o n , pu i squ 'e l l e 

po r t e a t t e i n t e au droi t de ne pas c o n t r i b u e r à sa p rop re i n c r i m i n a t i o n e t 

au dro i t de g a r d e r le s i lence. Il a u r a i t é t é à la fois m e n a c é et c o n t r a i n t de 

d o n n e r des i n fo rma t ions , et la l is te des b iens qu ' i l a a lors c o m m u n i q u é e 

cons t i t ue r a i t la to t a l i t é des p reuves qu i ont servi de base au o n z i è m e chef 

d ' i ncu lpa t ion r e t e n u con t re lui. 

Il se p la in t aussi d 'avoir é té v ic t ime d ' u n e doub le pe ine . Bien q u e 

l ' o rdonnance de confiscat ion ait conce rné la d e t t e fiscale à laque l le il 

s 'é ta i t sous t r a i t , c e t t e d e t t e est d e m e u r é e . C e l a a abou t i à la confiscat ion 

de tous ses b iens et au m a i n t i e n de l ' imposi t ion sans a b a t t e m e n t s , ce qu i 

est , se lon lui, d i s p r o p o r t i o n n é et in jus te . D a n s ce c o n t e x t e , il invoque 

l 'ar t ic le 1 du Pro tocole n" 1. 

L ' i n t é re s sé t i re é g a l e m e n t gr ief de l 'ar t icle 5 de la C o n v e n t i o n , 

a l l é g u a n t q u e sa pr iva t ion de l iber té n ' a pas r e spec té les voies légales . 

E N D R O I T 

1. Le r e q u é r a n t a l l ègue qu ' i l a é té obligé de c o n t r i b u e r à sa p rop re 

i nc r imina t i on , au m é p r i s de l 'ar t icle 6 § 1 de la C o n v e n t i o n dont le 

pas sage p e r t i n e n t est ainsi libellé : 
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«Toute personne a droit à ce que sa cause soit entendue équitablemcnt (...) par un 

tribunal indépendant et impartial, établi par la loi, qui décidera (...) du bien-fondé de-

toute accusation en matière pénale dirigée contre elle (...)» 

La C o u r rappe l le sa j u r i s p r u d e n c e c o n s t a n t e selon laque l le , b ien qu ' i l s 

ne soient pas spéc i f i quemen t m e n t i o n n é s à l 'ar t icle 6 de la C o n v e n t i o n , les 

d ro i t s invoqués par le r e q u é r a n t , à savoir le droi t de g a r d e r le si lence et le 

droi t de ne pas c o n t r i b u e r à sa p rop re i nc r imina t ion , sont des n o r m e s 

i n t e r n a t i o n a l e s g é n é r a l e m e n t r e c o n n u e s qu i sont au c œ u r de la not ion de 

procès équ i t ab le consac rée pa r l 'ar t icle 6. Leur ra i son d ' ê t r e t ient 

n o t a m m e n t à la p ro tec t ion de l 'accusé c o n t r e u n e coerc i t ion abusive de la 

p a r t des a u t o r i t é s , ce qui évite les e r r e u r s jud ic i a i r e s et p e r m e t d ' a t t e i n d r e 

les bu t s de l 'ar t icle 6 (John Murray c. Royaume-Uni, a r r ê t du 8 février 1996, 

Recueil 1996-1, pp. 48-50, §§ 44-47) . En par t i cu l i e r , le droi t de ne pas 

c o n t r i b u e r à sa p r o p r e i nc r imina t i on p ré suppose q u e , d a n s u n e affaire 

péna l e , l ' accusa t ion c h e r c h e à fonder son a r g u m e n t a t i o n sans r ecour i r à 

d e s é l é m e n t s d e p reuve o b t e n u s p a r la c o n t r a i n t e ou des p ress ions , au 

m é p r i s de la volonté de l 'accusé. En ce sens , ce dro i t est é t r o i t e m e n t lié 

au pr inc ipe de la p r é s o m p t i o n d ' innocence consac ré p a r l 'ar t icle 6 § 2 de 

la C o n v e n t i o n (Saunders p réc i t é , p . 2064, § 68) . 

Toutefo is , le droi t de ne pas s ' i nc r iminer s o i - m ê m e conce rne en 

p r e m i e r lieu le respec t de la volonté d ' un accusé de g a r d e r le si lence d a n s 

le c o n t e x t e d ' u n e p r o c é d u r e péna le et l 'u t i l i sa t ion d ' i n fo rma t ions 

o b t e n u e s sous la c o n t r a i n t e . Il n ' i n t e rd i t pas en soi le r ecours à des 

pouvoirs coercitifs pour obl iger une p e r s o n n e à p rodu i r e des in fo rmat ions 

su r sa s i tua t ion financière ou sur celle d ' u n e société d a n s laquel le elle a 

des i n t é r ê t s (voir l ' a r rê t Saunders p r éc i t é , qui conce rna i t u n e affaire d a n s 

laquel le la p r o c é d u r e a p p l i q u é e à l ' in té ressé p o u r l ' a m e n e r à r é p o n d r e aux 

q u e s t i o n s d e s i n s p e c t e u r s d u m i n i s t è r e d u C o m m e r c e n ' é t a i t pas en 

cause ) . La C o u r e s t i m e donc q u e d a n s la p r é s e n t e espèce l 'obl igat ion 

faite au r e q u é r a n t de fournir une d é c l a r a t i o n de ses avoirs à l ' admi

n i s t r a t ion fiscale ne soulève a u c u n p r o b l è m e sous l 'angle de l 'ar t icle 6 § 1, 

m ê m e si une sanc t ion é ta i t a t t a c h é e au défau t de c e t t e déc l a r a t i on . 

L 'obl iga t ion de révéler ses r evenus et son capi ta l aux fins de la d é t e r 

m i n a t i o n de l ' a ss ie t te de l ' impôt et d u calcul d e celui-ci est en effet u n e 

c a r a c t é r i s t i q u e c o m m u n e aux sys t èmes fiscaux des E t a t s c o n t r a c t a n t s , 

don t il se ra i t difficile d ' env i sage r le f o n c t i o n n e m e n t efficace en l ' absence 

de ce t t e obl iga t ion . 

La C o u r note q u ' e n l 'espèce le r e q u é r a n t ne d é n o n c e pas le fait q u e les 

in fo rma t ions su r ses avoirs c o m m u n i q u é e s à l ' a d m i n i s t r a t i o n fiscale a ien t 

é t é u t i l i sées con t r e lui, d a n s le sens où elles l ' au ra i en t inc r iminé 

r e l a t i v e m e n t à u n e infract ion, cons i s t an t en ac tes ou omiss ions , d a n s 

laquel le il a u r a i t é té impl iqué a u p a r a v a n t . Sa s i t ua t ion peu t donc ê t r e 

d i s t inguée de celle du r e q u é r a n t d a n s l 'affaire Saunders ( a r r ê t p réc i t é ) . Il 
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n ' a pas non plus é t é poursuivi pour ne pas avoir d o n n é d ' i n fo rma t ions 

pouvant c o n t r i b u e r à sa p ropre i nc r imina t ion d a n s u n e affaire péna l e en 

cours ou e s c o m p t é e , c o m m e d a n s les affaires Funke ( a r r ê t p r éc i t é ) , Heaney 

et McGuinness c. Irlande (n° 34720/97, C E D H 2000-XII ) , et J.B. c. Suisse 

(n" 31827/96, C E D H 2001 -III) . L ' i n t é re s sé a é t é inculpé et c o n d a m n é 

pour avoir c o m m u n i q u é u n e fausse déc l a r a t i on de r evenus à l 'ad

m i n i s t r a t i o n fiscale. En d ' a u t r e s t e r m e s , il a m e n t i ou s'est pa r ju ré en 

d o n n a n t des i n fo rma t ions inexac tes su r ses b iens . Il ne s 'agissai t pas d 'un 

cas d ' a u t o - i n c r i m i n a t i o n forcée c o n c e r n a n t une infract ion c o m m i s e 

a n t é r i e u r e m e n t ; il s 'agissai t de l ' infract ion e l l e - m ê m e . Il est possible que 

le r e q u é r a n t ait m e n t i p o u r e m p ê c h e r l ' admin i s t r a t i on fiscale de 

découvr i r un c o m p o r t e m e n t qui a u r a i t pu se révéler c r imine l et d o n n e r 

lieu à des p o u r s u i t e s . Toute fo i s , le droi t de ne pas c o n t r i b u e r à sa p ropre 

i nc r imina t i on ne confère pas u n e i m m u n i t é g é n é r a l e q u a n t a u x ac tes 

mot ivés pa r la volonté d ' é c h a p p e r à un cont rô le fiscal. 

En o u t r e , il n 'y a pas lieu de cons idé re r c o m m e une coerc i t ion abusive 

t o u t e m e s u r e visant à e n c o u r a g e r les pa r t i cu l i e r s à fourni r aux a u t o r i t é s 

des in fo rmat ions pouvan t é v e n t u e l l e m e n t ê t r e ut i l isées lors d ' une 

p r o c é d u r e péna le u l t é r i e u r e (John Murray p r éc i t é , p . 49, § 46) . Le 

r e q u é r a n t r i squai t une p é n a l i t é m a x i m a l e de 300 G B P s'il pe rs i s ta i t à 

refuser de p r o d u i r e u n e déc l a r a t i on de ses avoirs , ce qu i d i s t ingue le cas 

d ' espèce de l 'affaire Saunders, où le r e q u é r a n t e n c o u r a i t une peine 

d ' e m p r i s o n n e m e n t pouvan t a l ler j u s q u ' à deux ans (Saunders p réc i t é , 

p . 2065, § 70). La C o u r ne cons idère pas non plus que le r e q u é r a n t ai t é té 

soumis à une inc i ta t ion abus ive du fait du r ecour s à l ' ave r t i s s emen t dit 

« H a n s a r d » , qui l ' informai t de la p r a t i q u e de l ' a d m i n i s t r a t i o n fiscale 

cons i s t an t à t en i r c o m p t e de la coopéra t ion du c o n t r i b u a b l e avant de 

déc ider de le poursu iv re ou non pour f raude . Rien n ' i n d i q u e q u e le 

r e q u é r a n t ait é té t r o m p é au sujet de l'effet de cet a v e r t i s s e m e n t , é t a n t 

e n t e n d u q u e celui-ci ne s a u r a i t s ' i n t e r p r é t e r c o m m e u n e g a r a n t i e con t r e 

t o u t e p o u r s u i t e . 

En c o n s é q u e n c e , la C o u r e s t i m e q u e les faits de la cause ne révè len t pas 

une a t t e i n t e a u dro i t de g a r d e r le si lence ou à la p ro t ec t i on con t r e l ' au to-

inc r imina t ion , et qu ' i l n 'y a pas eu d ' in iqu i t é c o n t r a i r e à l 'ar t icle 6 § 1 de 

la Conven t ion . C e t t e p a r t i e de la r e q u ê t e doi t donc ê t r e re je tée c o m m e 

m a n i f e s t e m e n t m a l fondée en appl ica t ion d e l 'ar t ic le 35 §§ 3 et 4 de la 

Conven t i on . 

2. Le r e q u é r a n t se p la in t de r e s t e r assu je t t i à l ' impôt ap rè s avoir fait 

l 'objet d ' une o r d o n n a n c e de confiscat ion de ses avoirs , et invoque à cet 

éga rd l 'ar t ic le 1 du Pro tocole n" 1, ainsi l ibel le : 

«Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 

privé de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 

la loi et les principes généraux du droit international. 
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Les dispositions précédentes ne portent pas at teinte au droit que possèdent les Etats 

de met t re en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 

biens conformément à l'intérêt général ou pour assurer le paiement des impê>ts ou 

d 'autres contributions ou des amendes.» 

La C o u r rappe l le q u ' u n e fois r e c o n n u coupab le le r e q u é r a n t a fait 

l 'objet d ' u n e o r d o n n a n c e de confiscat ion, p o r t a n t sur une s o m m e 

d é t e r m i n é e d ' ap rè s le m o n t a n t des bénéfices t i rés des inf rac t ions de 

l ' in té ressé , c ' es t -à -d i re les impô t s a u x q u e l s il s 'é ta i t sous t r a i t , e t ses 

avoirs . S'il a p p a r a î t qu ' i l d e m e u r e t e n u , en ve r tu des d isposi t ions fiscales 

appl icables , de s ' a c q u i t t e r du m o n t a n t des impô t s r e s t a n t s , ce po in t a é té 

soulevé lors de la p r o c é d u r e d ' appe l , et la C o u r d ' appe l a e s t i m é qu ' i l 

n 'avai t pas de f o n d e m e n t , pu i sque l ' a d m i n i s t r a t i o n fiscale avai t a s su ré au 

r e q u é r a n t qu ' e l l e ne c h e r c h e r a i t pas à r ecouvre r les i m p ô t s encore dus . 

L ' i n t é re s sé n ' a pas fait valoir q u e c e t t e décis ion ne se ra i t p a s exécu to i r e . 

La C o u r n 'es t donc pas conva incue q u e le r e q u é r a n t r i sque e n c o r e 

r é e l l e m e n t q u e l ' admin i s t r a t i on fiscale t e n t e une nouvel le fois de 

r ecouvre r le m ê m e m o n t a n t dû au t i t r e des i m p ô t s . 

P a r t a n t , ce gr ief doit ê t r e re je té c o m m e m a n i f e s t e m e n t ma l fondé en 

appl ica t ion de l 'ar t icle 35 §§ 3 et 4 de la Conven t i on . 

3 . Enfin, le r e q u é r a n t invoque l 'ar t ic le 5 de la C o n v e n t i o n , qui d ispose : 

« 1. Toute personne a droit à la liberté et à la sûreté. Nul ne peut être privé de sa 

liberté, sauf dans les cas suivants et selon les voies légales : 

a) s'il est détenu régulièrement après condamnation par un tribunal compétent ; 

(...).. 

Le r e q u é r a n t a é té r econnu coupab le de p lus ieurs inf rac t ions et 

c o n d a m n é , ap r è s j u g e m e n t , à une pe ine d ' e m p r i s o n n e m e n t de douze a n s . 

Il a i n t rodu i t des recours con t r e sa c o n d a m n a t i o n ; la C o u r d ' appe l puis la 

C h a m b r e des lords les ont é ca r t é s . La C o u r ne voit pas de ra i son d ' e s t i m e r 

q u e la d é t e n t i o n du r e q u é r a n t a p r è s c o n d a m n a t i o n n ' a pas eu lieu «se lon 

les voies l éga les» ou ne se justifiait pas a u r e g a r d de l 'ar t icle 5 § 1 a) 

s u s m e n t i o n n é . En c o n s é q u e n c e , elle r e j e t t e ce gr ief c o m m e m a n i 

f e s t e m e n t m a l fondé en appl ica t ion de l 'ar t icle 35 §§ 3 et 4 de la 

Conven t i on . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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Cette affaire concernait la durée d'une procédure en reversement des astreintes. 

Article 35 § 1 : le recours ouvert en droit français par l'article L781-1 du code de 
l'organisation judiciaire a acc|uis à la date du 20 septembre 1999 le degré de 
certitude juridique requis pour devoir être utilisé aux fins de l'article 35 § 1 de la 
Convention. Il permet au justiciable d'obtenir un constat de manquement à son 
droit de voir sa cause entendue dans un délai raisonnable ainsi que la réparation 
du préjudice en résultant pour toutes les procédures nationales sans distinction, 
qu'elles soient achevées ou pendantes. Ce recours purement indemnitaire 
s'analyse en un recours «effectif» au sens de l'article 35 § 1 de la Convention, 
même s'il ne permet pas d'accélérer une procédure en cours. Partant , tout grief 
tiré de la durée d'une procédure judiciaire introduit devant la Cour après le 
20 septembre 1999, sans avoir été préalablement soumis aux juridictions 
françaises dans le cadre d'un recours fondé sur l'article L781-1 du code de 
l'organisation judiciaire, est irrecevable quel que soit l'état de la procédure au 
plan interne : non-épuisement des voies de recours internes. 
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(...) 

E N F A I T 

1. Le r e q u é r a n t , M. Yves Mifsud, est un r e s so r t i s san t f rançais , né en 

1941 et r é s idan t à Eze ( F r a n c e ) . Il est r e p r é s e n t é d e v a n t la C o u r par 

M1' N. Fady, avocat au b a r r e a u de S t r a s b o u r g . 

Le G o u v e r n e m e n t est r e p r é s e n t é p a r son a g e n t , M. R. A b r a h a m , 

d i r e c t e u r des affaires j u r i d i q u e s au m i n i s t è r e des Affaires é t r a n g è r e s . 

A. Les circonstances de l'espèce 

2. Les faits de la c ause , tels qu ' i ls ont é té exposés pa r les pa r t i e s , 

p e u v e n t se r é s u m e r c o m m e sui t . 

3. En avril 1982, les services de la d i rec t ion d é p a r t e m e n t a l e de 

l ' é q u i p e m e n t des A l p e s - M a r i t i m e s d r e s s è r e n t un procès-verba l d ' infrac

t ion c o n s t a t a n t l 'édif icat ion de m u r s de c lô ture p a r le r e q u é r a n t sans 

p e r m i s de c o n s t r u i r e . P a r un j u g e m e n t du 29 j u i n 1984, le t r ibuna l 

co r rec t ionne l de Nice déc l a r a le r e q u é r a n t coupable d 'avoir effectué ces 

t r a v a u x sans au to r i s a t i on et a j o u r n a le p rononcé de la pe ine . P a r un 

j u g e m e n t du 3 ma i 1985, le t r i buna l co r rec t ionne l c o n d a m n a le 

r e q u é r a n t à u n e a m e n d e de 3 000 francs français (FRF) et à la démol i t ion 

des ouvrages l i t ig ieux d a n s un déla i d ' un an , sous a s t r e i n t e de 100 F R F par 

j o u r de r e t a r d ; ce j u g e m e n t fut signifié au p a r q u e t le 19 n o v e m b r e 1985. 

4. Le 22 ju i l l e t 1993, le m a i r e de la c o m m u n e d 'Eze fit not i f ier au 

r e q u é r a n t un é ta t de r e c o u v r e m e n t p o u r un to ta l de 244 800 FRF, 

c o r r e s p o n d a n t au m o n t a n t de l ' a s t r e in te pour 2 448 jours (du 13 ma i 

1986 au 26 j a n v i e r 1993). Le r e q u é r a n t sou t i en t n 'avoir eu conna i s sance 

d u j u g e m e n t du 3 mai 1985 q u ' à la d a t e de ce t t e not i f icat ion. 

En n o v e m b r e 1993, le r e q u é r a n t p rocéda à la démol i t ion d 'un m u r . 

Le 24 février 1994, le r e q u é r a n t se vit c e p e n d a n t notif ier u n nouvel 

é t a t de r e c o u v r e m e n t pour u n m o n t a n t de 3 1 5 0 0 F R F , re la t i f à 

l ' a s t r e in t e du 27 j a n v i e r 1993 au 7 d é c e m b r e 1993. Le r e q u é r a n t 

s ' a cqu i t t a de c e t t e s o m m e a u p r è s de la pe rcep t ion de Vi l le f ranche-sur-

M e r le 26 avril 1994. 

5. P a r u n e r e q u ê t e e n r e g i s t r é e le 27 ma i 1994, le r e q u é r a n t saisit le 

t r i b u n a l de g r a n d e i n s t ance de Nice d ' u n e d e m a n d e v isant au 

r e v e r s e m e n t des a s t r e i n t e s p rononcées à son e n c o n t r e ; il se fondai t sur 

l 'ar t ic le L480-7 du code de l ' u r b a n i s m e , aux t e r m e s d u q u e l «(. . .) le 

t r i buna l peu t a u t o r i s e r le r e v e r s e m e n t d ' une p a r t i e des a s t r e i n t e s 

lo rsque la r e m i s e e n é t a t o r d o n n é e a u r a é té r égu l a r i s ée et q u e le 

r edevab le é t ab l i r a qu ' i l a é t é e m p ê c h é d 'observer , p a r u n e c i rcons tance 

i n d é p e n d a n t e de sa vo lon té , le déla i qui lui a é té i m p a r t i » . Il b loqua par 
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a i l leurs 244 800 F R F a u p r è s du C r é d i t foncier de M o n a c o afin de couvrir 

l ' a s t r e in te mise en r e c o u v r e m e n t en ju i l l e t 1993. 

P a r une l e t t r e du 26 ju i l l e t 1994, le p r o c u r e u r de la R é p u b l i q u e p rès le 

t r i b u n a l de g r a n d e i n s t ance de Nice in fo rma le conseil du r e q u é r a n t q u e sa 

r e q u ê t e sera i t p r o c h a i n e m e n t soumise au t r i buna l . 

6. Le r e q u é r a n t p rocéda à d ' a u t r e s démol i t ions en avril 1996. 

7. Le r e q u é r a n t r e l ança le t r i buna l de g r a n d e ins t ance de Nice pa r 

cour r i e r s des 18 avril , 10 s e p t e m b r e , 20 n o v e m b r e 1996 et 27 d é c e m b r e 

1997. P a r u n e l e t t r e du 25 avril 1998, il saisit le min i s t r e d e l a j u s t i c e e t , 

le 18 aoû t 1998, il fut informé q u e la d i rec t ion des services j ud i c i a i r e s avait 

saisi le p r o c u r e u r g é n é r a l p r è s la cour d ' appe l d 'Aix-en-Provence afin q u e 

l 'affaire « n e subisse a u c u n r e t a r d injust if ié». 

Le 16 m a r s 2001 , le p a r q u e t de Nice a d r e s s a u n cour r i e r au r e q u é r a n t , 

l ' invi tant à a s s igne r l u i -même la c o m m u n e d 'Eze devan t le t r i buna l . En 

c o n s é q u e n c e , le 15 j a n v i e r 2002, le r e q u é r a n t ci ta le m a i r e d e la c o m m u n e 

d 'Eze d e v a n t le t r i buna l de g r a n d e ins t ance pour l ' aud ience du 20 m a r s 

2002. A ce t t e a u d i e n c e , le t r i buna l c o n s t a t a l ' absence du m a i r e et invita le 

r e q u é r a n t à dé l ivrer u n e nouvel le c i t a t ion p o u r une a u d i e n c e en m a i 2002. 

B. Le dro i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

8. L 'a r t ic le L781-1 du code de l ' o rgan i sa t ion jud ic i a i r e est ainsi l ibellé, 

en sa pa r t i e p e r t i n e n t e : 

«L'Etat est tenu de réparer le dommage causé par le fonctionnement défectueux du 

service de lajustice. Cet te responsabilité n'est engagée que par une faute lourde ou par 

un déni de justice.» 

P a r u n j u g e m e n t du 5 n o v e m b r e 1997, sur le f o n d e m e n t de ce t t e 

d isposi t ion , le t r i b u n a l de g r a n d e ins tance de Par i s a oct royé 50 000 F R F 

de d o m m a g e s et i n t é r ê t s pour pré judice m o r a l à u n sa la r ié , d a n s le cad re 

d ' un litige p r u d ' h o m a l p e n d a n t , qu i avait reçu du greffe de la cour d ' appe l 

d 'Aix-en-Provence un avis l ' i n fo rman t de ce q u e son appel ne p o u r r a i t ê t r e 

e x a m i n é q u e q u a r a n t e mois a p r è s la sais ine de la cour . Le j u g e m e n t 

précise ce qui suit : 

«Attendu qu'il faut entendre par déni de justice, non seulement le refus de répondre 

aux requêtes ou le fait de négliger dé juger les affaires en état de l 'être, mais aussi, plus 

largement, tout manquement de l 'Etat à son devoir de protection juridictionnelle de 

l'individu qui comprend le droit pour tout justiciable de voir statuer sur ses prétentions 

dans un délai raisonnable; a t tendu par ailleurs que les dispositions de l'article 6 de la 

Convention (...) imposent aux juridictions étatiques de statuer dans un délai 

raisonnable (...) » 

P a r u n a r r ê t d u 20 j a n v i e r 1999, la cour d ' appe l de Pa r i s conf i rma ce 

j u g e m e n t ma i s réduis i t les d o m m a g e s a l loués au r e q u é r a n t à 20 000 FRF . 

L ' a r r ê t précise ce qu i suit : 
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« Considérant que toute personne ayant soumis une contestation à un tribunal a droit 

à ce que sa cause soit entendue dans un délai raisonnable ; que la méconnaissance de ce 

droit, constitutive d'un déni de justice au sens de l'article L781-1 du code de 

l'organisation judiciaire, oblige l'Etat à réparer le dommage causé par le fonctionne

ment défectueux du service de la just ice; 

Considérant que l'existence d'un tel déni de justice s'apprécie à la lumière des 

circonstances propres de chaque espèce; qu'il y a lieu, en particulier, de prendre en 

considération la nature de l'affaire, son degré de complexité, le comportement de la 

partie qui se plaint de la durée de la procédure, et les mesures mises en œuvre par les 

autorités compétentes. » 

A u c u n pourvoi en cassa t ion n ' ayan t é té i n t rodu i t à son e n c o n t r e , cet 

a r r ê t acqui t u n c a r a c t è r e défini t i f le 20 m a r s 1999. 

Le t r ibuna l de g r a n d e i n s t ance de Par is conf i rma ce t t e j u r i s p r u d e n c e 

pa r des j u g e m e n t s des 9 j u i n et 22 s e p t e m b r e 1999, et les cours d ' appe l 

d 'Aix-en-Provence et de Lyon se p r o n o n c è r e n t d a n s le m ê m e sens les 

14 ju in et 27 oc tobre 1999, ainsi que p lus ieurs a u t r e s j u r i d i c t i ons . La cour 

d ' appe l de Par i s , e l l e - m ê m e , r é i t é r a sa posi t ion, n o t a m m e n t d a n s un a r r ê t 

du 10 n o v e m b r e 1999. N o m b r e des décis ions r e n d u e s à ce j o u r se 

r a p p o r t e n t à la d u r é e d e p r o c é d u r e s p e n d a n t e s . 

G R I E F S 

9. I n v o q u a n t les a r t ic les 6 § 1 et 13 de la C o n v e n t i o n , le r e q u é r a n t se 

p la in t de la d u r é e de la p r o c é d u r e en r e v e r s e m e n t des a s t r e i n t e s ; il e s t ime 

q u e c e t t e d u r é e p o r t e a t t e i n t e à son dro i t à voir sa cause e n t e n d u e d a n s un 

déla i r a i sonnab le et à son dro i t à un r ecour s effectif. 

10. I n v o q u a n t l ' a r t ic le 1 du Protocole n" 1, le r e q u é r a n t se p la in t d ' u n e 

violat ion de son dro i t au r e spec t de ses b iens . A cet éga rd , il expose qu' i l 

fut i r r é g u l i è r e m e n t forcé de p rocéde r à la démol i t ion des m u r s de c lô ture 

l i t igieux en exécu t ion du j u g e m e n t du 3 m a i 1985 alors que ce j u g e m e n t 

ne lui avai t pas é t é p r o p r e m e n t notifié e t , de su rc ro î t , ne m e n t i o n n a i t pas 

e x p r e s s é m e n t les ouvrages à d é t r u i r e . 

E N D R O I T 

A. Sur la v i o l a t i o n a l l é g u é e d e s a r t i c l e s 6 § 1 e t 13 d e la C o n v e n 

t i o n 

11. Le r e q u é r a n t se p la in t de la d u r é e de la p r o c é d u r e en r e v e r s e m e n t 

des a s t r e i n t e s . Selon lui, c e t t e d u r é e po r t e a t t e i n t e à son dro i t à voir sa 

cause e n t e n d u e d a n s u n dé la i r a i sonnab le et à son dro i t à un recours 

effectif; il invoque les a r t i c les 6 § 1 et 13 de la Conven t i on . 

12. La C o u r cons t a t e q u e la p r o c é d u r e l i t igieuse t end au r e v e r s e m e n t 

des a s t r e i n t e s en app l ica t ion de l 'ar t ic le L480-7 du code de l ' u r b a n i s m e . 
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Elle a donc trait, en raison du caractère patrimonial du litige, à des 
«contestations sur [d]es droits et obligations de caractère civil» du 
requérant au sens de l'article 6 § 1 de la Convention. Cet article trouve 
en conséquence à s'appliquer, ce que, au demeurant, le Gouvernement 
ne conteste pas. 

Par ailleurs, la Cour estime que les circonstances dénoncées par le 
requérant doivent être examinées sous le seul angle du droit de chacun 
de voir sa cause entendue dans un délai raisonnable, que l'article 6 § 1 
garantit en ces termes : 

«Toute personne a droit à ce que sa cause soit entendue (...) dans un délai 

raisonnable, par un tribunal (...) qui décidera (...) des contestations sur ses droits et 

obligations de caractère civil (...)» 

13. Le Gouvernement soutient à titre principal que le requérant n'a 
pas épuisé les voies de recours internes au sens de l'article 35 § 1 de la 
Convention. Il souligne à cet égard que le requérant avait la possibilité 
de soumettre son grief tiré de la durée de la procédure aux juridictions 
françaises dans le cadre d'une action en responsabilité fondée sur 
l'article L781-1 du code de l'organisation judiciaire. Une récente 
évolution de la jurisprudence interne démontrerait le caractère 
«effectif» d'un tel recours. Le Gouvernement invoque en particulier un 
jugement du tribunal de grande instance de Paris du .5 novembre 1997 
procédant à l'élargissement de la notion de «déni de justice», au sens de 
l'article L781-1, à «tout manquement de l'Etat à son devoir de protection 
juridictionnelle de l'individu qui comprend le droit pour tout justiciable de 
voir statuer sur ses prétentions dans un délai raisonnable». Il précise que 
ce jugement fut confirmé par un arrêt de la cour d'appel de Paris du 
20 janvier 1999, et que cette jurisprudence a depuis lors trouvé à 
s'appliquer à plusieurs reprises. 

Le Gouvernement rappelle ensuite que, dans l'affaire Giummarra et 
autres c. France ( (déc) , n° 61166/00, 12 juin 2001), prenant acte de cette 
évolution jurisprudentielle, la Cour a jugé qu'à la date du 20 septembre 
1999 le recours de l'article L781-1 du code de l'organisation judiciaire 
avait acquis un degré de certitude juridique suffisant pour pouvoir et 
devoir être utilisé aux fins de l'article 35 § 1 de la Convention. Tout grief 
tiré de la durée d'une procédure judiciaire introduit devant la Cour après 
cette date sans avoir préalablement été soumis aux juridictions internes 
dans le cadre d'un tel recours serait en conséquence irrecevable. Selon le 
Gouvernement, cette conclusion s'impose dans tous les cas, même lorsque, 
comme en l'espèce, la procédure interne litigieuse était encore pendante 
au jour de la saisine de la Cour. A cet égard il souligne en particulier que la 
jurisprudence montre l'efficacité de ce recours, quel que soit l'état 
d'avancement de la procédure au plan interne. 
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14. Le r e q u é r a n t r ép l ique q u e , la p r o c é d u r e l i t ig ieuse é t a n t p e n d a n t e , 

la violat ion de l 'a r t ic le 6 § 1 se pou r su i t . L 'exerc ice du recours fondé 

sur l 'ar t icle L781-1 du code d e l ' o rgan i sa t ion j ud i c i a i r e n ' a u r a i t en 

conséquence pas p e r m i s la r é p a r a t i o n i n t é g r a l e de son pré judice . Il 

n ' a u r a i t pas d a v a n t a g e p e r m i s de m e t t r e u n t e r m e à l ad i t e v iola t ion. 

15. La C o u r r appe l l e q u ' a u x t e r m e s de l 'a r t ic le 35 § 1 de la Conven t ion 

elle ne peu t ê t r e saisie q u ' a p r è s l ' é p u i s e m e n t des voies de recours 

i n t e r n e s . Se pose donc en p r e m i e r lieu la q u e s t i o n de savoir si l ' except ion 

de n o n - é p u i s e m e n t soulevée p a r le G o u v e r n e m e n t se révèle fondée en 

l 'espèce. A cet éga rd , la C o u r soul igne q u e tou t r e q u é r a n t doit avoir 

d o n n é aux ju r id i c t ions i n t e r n e s l 'occasion que c e t t e d isposi t ion a pour 

finali té de m é n a g e r en pr inc ipe aux E t a t s c o n t r a c t a n t s : évi ter ou 

r e d r e s s e r les violat ions a l l éguées c o n t r e eux (voir, p a r e x e m p l e , l ' a r rê t 

Cardot c. France du 19 m a r s 1991, sér ie A n° 200, p . 19, § 36) . C e t t e règle 

se fonde sur l ' hypo thèse , objet de l 'ar t icle 13 de la C o n v e n t i o n - avec 

laque l le elle p r é s e n t e d ' é t ro i t e s affinités - , q u e l 'ordre i n t e r n e offre un 

recours effectif q u a n t à la viola t ion a l l éguée (voir, p a r e x e m p l e , Selmouni 

c. France [ G C ] , n" 25803/94, § 74, C E D H 1999-V). 

Les d isposi t ions de l 'ar t icle 35 de la Conven t i on ne prescr ivent 

c e p e n d a n t q u e l ' é p u i s e m e n t des recours à la fois re la t i fs aux violat ions 

i nc r iminées , d isponibles et a d é q u a t s . Ils doivent ex is te r à un degré 

suffisant de c e r t i t u d e non s e u l e m e n t en théor i e ma i s auss i en p r a t i q u e , 

sans quoi leur m a n q u e n t l 'effectivité et l 'accessibi l i té v o u l u e s ; il i ncombe 

à l 'E ta t d é f e n d e u r de d é m o n t r e r q u e ces ex igences se t rouven t r éun ies 

(voir, p a r m i b e a u c o u p d ' a u t r e s , les a r r ê t s Vernillo c. France, 20 février 

1991, sér ie A n" 198, pp . 11-12, § 27, et Dalia c. France, 19 février 1998, 

Recueil des arrêts et décisions 1998-1, pp. 87-88, § 38). 

16. Au vu de l 'évolut ion j u r i s p r u d e n t i e l l e do n t fait é t a t le G o u v e r n e 

m e n t , la C o u r a j u g é q u e le r ecours fondé sur l ' a r t ic le L781-1 du code de 

l ' o rgan isa t ion jud ic i a i r e p e r m e t de r e m é d i e r à une violat ion a l l éguée du 

dro i t de voir sa cause e n t e n d u e d a n s u n «dé l a i r a i s o n n a b l e » au sens de 

l 'ar t icle 6 § 1 de la C o n v e n t i o n lo r sque la p r o c é d u r e l i t igieuse est achevée 

au p lan i n t e r n e (voir, n o t a m m e n t , Van der Kar et Lissaur van West c. France 

( d é c ) , n o s 44952/98 et 44953/98 , 7 n o v e m b r e 2000, et Giummarra et autres, 

décision p r éc i t é e ) . Elle a précisé q u e ce recours avait acqu is , à la d a t e du 

20 s e p t e m b r e 1999, le d e g r é de c e r t i t u d e j u r id ique r equ i s pour pouvoir et 

devoir ê t r e ut i l isé aux fins de l 'a r t ic le 35 § 1 de la C o n v e n t i o n (voir, en 

pa r t i cu l i e r , la décis ion Giummarra et autres p r éc i t é e ) . Il es t donc é tabl i que , 

l o r s q u ' u n e p r o c é d u r e jud ic i a i r e est achevée au p lan i n t e r n e au j o u r de la 

sais ine de la C o u r et q u e ce t t e sa is ine est p o s t é r i e u r e au 20 s e p t e m b r e 

1999, un gr ief t i ré de la d u r é e de ce t t e p r o c é d u r e est i r recevable si le 

r e q u é r a n t ne l'a pas p r é a l a b l e m e n t v a i n e m e n t soumis aux ju r id ic t ions 

i n t e r n e s d a n s le c ad re d ' un recours fondé su r l 'ar t ic le L781-1 d u code de 

l ' o rgan isa t ion jud ic i a i r e . 
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1 7. La seule ques t ion qui se pose en l 'espèce est celle de savoir s'il en va 

auss i de la so r te lo rsque la p r o c é d u r e don t il est ques t i on est p e n d a n t e au 

p lan i n t e r n e à la d a t e de la sais ine de la C o u r . O r il ressor t c l a i r e m e n t des 

j u g e m e n t s et a r r ê t s a u x q u e l s se ré fè re le G o u v e r n e m e n t que le dro i t 

positif ne d i s t ingue pas les p r o c é d u r e s p e n d a n t e s des p r o c é d u r e s 

a c h e v é e s : que l q u e soit l ' é t a t d e la p r o c é d u r e don t la d u r é e a p p a r a î t 

excessive, l 'ar t icle L781-1 du code de l ' o rgan i sa t ion j ud i c i a i r e p e r m e t au 

ju s t i c i ab le d ' ob t en i r un cons ta t de m a n q u e m e n t à son dro i t de voir sa 

cause e n t e n d u e d a n s un dé la i r a i sonnab le a insi q u e la r é p a r a t i o n du 

pré jud ice en r é s u l t a n t . 

La c i rcons tance que ce recours , p u r e m e n t i n d e m n i t a i r e , ne p e r m e t pas 

d ' accé lé re r u n e p r o c é d u r e en cours n 'es t pas d é t e r m i n a n t e . La C o u r 

rappe l le à cet é g a r d qu 'e l l e a j u g é q u e les r ecour s don t un jus t i c i ab le 

dispose au p lan i n t e r n e p o u r se p l a i n d r e de la d u r é e d ' u n e p r o c é d u r e 

sont «effect i fs», au sens de l 'ar t icle 13 de la C o n v e n t i o n , lorsqu ' i ls 

p e r m e t t e n t d ' « e m p ê c h e r la s u r v e n a n c e ou la c o n t i n u a t i o n de la viola t ion 

a l l éguée , ou [de] fournir à l ' in té ressé un r e d r e s s e m e n t a p p r o p r i é p o u r 

t ou t e viola t ion s ' é t an t déjà p r o d u i t e » (Kudla c. Pologne [ G C ] , n" 30210/96, 

§ 158, C E D H 2000-XI) . L 'a r t ic le 13 ouvre donc une opt ion en la m a t i è r e : 

un recours est «effectif» dès lors qu ' i l p e r m e t soit de faire i n t e rven i r plus 

tôt la décision des j u r id i c t i ons sais ies , soit de fourni r au ju s t i c i ab le u n e 

r é p a r a t i o n a d é q u a t e pour les r e t a r d s déjà accusés (ibidem, § 159). Selon la 

C o u r , vu les « é t r o i t e s aff ini tés» que p r é s e n t e n t les a r t ic les 13 et 35 § 1 de 

la Conven t i on (ibidem, § 152), il en va n é c e s s a i r e m e n t de m ê m e p o u r la 

not ion de recours «effectif» au sens de ce t t e seconde disposi t ion. 

La C o u r pa rv ien t en c o n s é q u e n c e à la conclusion q u e tout grief t i ré de 

la d u r é e d ' une p r o c é d u r e jud ic i a i r e i n t rodu i t d e v a n t elle a p r è s le 

20 s e p t e m b r e 1999 sans avoir p r é a l a b l e m e n t é té soumis aux ju r id ic t ions 

i n t e r n e s d a n s le c ad re d 'un recours fondé sur l 'ar t ic le L781-1 du code de 

l ' o rgan i sa t ion jud ic i a i r e est i r recevable , que l q u e soit l ' é ta t de la pro

c é d u r e au p lan i n t e r n e . 

18. En l 'espèce, le r e q u é r a n t a saisi la C o u r le 2 ma i 2000 sans avoir 

p r é a l a b l e m e n t exercé ce recours . Il n ' a donc pas épuisé les voies de recours 

i n t e r n e s q u a n t à son gr ief t i ré de la d u r é e de la p r o c é d u r e l i t ig ieuse. C e t t e 

p a r t i e d e la r e q u ê t e doi t en c o n s é q u e n c e ê t r e re je tée e n app l i ca t ion d e 

l 'a r t ic le 35 §§ 1 et 4 de la Conven t i on . 

B. S u r la v i o l a t i o n a l l é g u é e d e l 'art ic le 1 d u P r o t o c o l e n° 1 

19. Le r e q u é r a n t se p la in t d ' u n e v iola t ion de son dro i t au respec t de ses 

b iens , r é s u l t a n t de ce qu ' i l fut i r r é g u l i è r e m e n t forcé de p r o c é d e r à la 

démol i t i on des m u r s de c lô tu re l i t igieux en exécu t ion du j u g e m e n t du 

3 ma i 1985 a lors q u e ce j u g e m e n t ne lui avai t pas é té d û m e n t notifié et, 
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de surcro î t , ne m e n t i o n n a i t pas e x p r e s s é m e n t les ouvrages à d é t r u i r e . Il 

invoque l 'ar t icle 1 du Protocole n" 1, aux t e r m e s d u q u e l : 

«Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 

prive de sa propriété (pie pour cause d'utilité publique et dans les conditions prévues par 

la loi et les principes généraux du droit international. 

Les dispositions précédentes ne portent pas at teinte au droit que possèdent les Etats 

de met t re en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 

biens conformément à l'intérêt général ou pour assurer le paiement des impôts ou 

d 'autres contributions ou des amendes.» 

20. La C o u r c o n s t a t e q u e le r e q u é r a n t n ' a exercé a u c u n recours 

i n t e r n e visant à év i te r ou r e d r e s s e r la violat ion a l l éguée de l 'ar t ic le 1 du 

Protocole n" 1. A cet éga rd , elle soul igne en pa r t i cu l i e r q u e tel ne peu t ê t r e 

l 'objet de la p r o c é d u r e en r e c o u v r e m e n t d ' a s t r e i n t e qu ' i l a in i t iée devan t 

le t r i buna l de g r a n d e ins t ance de Nice , l aque l le , du r e s t e , est tou jours 

p e n d a n t e . 

A suppose r q u e , c o m m e le sous -en tend le r e q u é r a n t , a u c u n e voie d e 

r ecour s de ce t t e n a t u r e ne lui é t a i t ouve r t e , le déla i de six mois de 

l 'ar t ic le 35 § 1 de la Conven t i on cou r r a i t en l 'espèce à p a r t i r de la d a t e de 

la su rvenance des faits cons t i tu t i f s de la viola t ion a l l éguée , à savoir les 

de s t ruc t i ons c r i t i quées . Lesd i t e s d e s t r u c t i o n s ayan t eu lieu en n o v e m b r e 

1993 et avril 1996, soit p lus de six mois avant la sa is ine de la Cour , ce t t e 

p a r t i e de la r e q u ê t e est en tou t é t a t de cause ta rd ive et doit ê t r e re je tée en 

appl ica t ion de l 'ar t ic le 35 §§ 1 et 4 de la C o n v e n t i o n . 

P a r ces mot i fs , la C o u r , à la ma jo r i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Exhaustion of domestic remedies - effectiveness of appeal in respect of 
excessive length of completed or pending proceedings 

Article 35 § 1 

Exhaustion oj domestic remedies - Effective domestic remedy - Effectiveness of appeal in respect 
of excessive length of completed or pending proceedings - Article L781-1 of Code oj Judicial 
Organisation - Case-law of domestic courts — Purely compensatory remedy 

* 

This case concerns the length of proceedings for the repayment of penalties. 

Held 
Article 35 § 1: The remedy provided for by Article L781-1 of the Code of Judicial 
Organisation had acquired a sufficient degree of legal certainty by 20 September 
1999 for an applicant to be obliged to use it for the purposes of Article 35 § 1 of the 
Convention. It allowed litigants to obtain a finding of a breach of their right to 
have their case heard within a reasonable time and to obtain compensation for 
the resulting damage for all domestic proceedings without distinction, whether 
they had been completed or were still pending. That purely compensatory remedy 
amounted to an "effective" remedy for the purposes of Article 35 § 1, even if it 
could not be used to expedite proceedings which were under way. Accordingly, 
any complaint based on the length of judicial proceedings which was lodged with 
the Court after 20 September 1999 without having first been submitted to the 
domestic courts under Article L781-I of the Code of Judicial Organisation was 
inadmissible, regardless of the stage reached in the proceedings at domestic 
level: non-exhaustion of domestic remedies. 
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1. This summary by the Registry does not bind the Court . 
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T H E F A C T S 

1. T h e app l i can t , M r Yves Mifsud, is a F rench na t iona l . H e was bo rn in 
1941 a n d lives in Eze ( F r a n c e ) . H e was r e p r e s e n t e d before t he C o u r t by 
M r N . Fady, a lawyer p rac t i s ing in S t r a s b o u r g . 

T h e G o v e r n m e n t were r e p r e s e n t e d by the i r Agen t , M r R. A b r a h a m , 
D i r ec to r of Legal Affairs at the Min i s t ry of Fore ign Affairs. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

2. T h e facts of t he case , as s u b m i t t e d by the p a r t i e s , m a y be 
s u m m a r i s e d as follows. 

3 . In Apri l 1982 the Publ ic W o r k s D e p a r t m e n t of A l p e s - M a r i t i m e s , 
no t ing t h a t the app l ican t h a d e rec ted enclos ing walls w i thou t p l ann ing 
permiss ion , d r ew u p a r epo r t cert i fying t h a t t h e r e h a d been a b r e a c h of the 
p l a n n i n g laws. In a j u d g m e n t of 29 J u n e 1984 the Nice C r i m i n a l C o u r t 
found the app l i can t gui l ty of ca r ry ing ou t t he se bu i ld ing works wi thou t 
p l a n n i n g pe rmis s ion and ad jou rned s en t enc ing . In a j u d g m e n t of 3 May 
1985 the C r i m i n a l C o u r t s e n t e n c e d the app l ican t to a fine of 3,000 F rench 
francs (FRF) a n d o r d e r e d h im to demol i sh t he bu i ld ing works in ques t ion 
wi th in one year , wi th a fu r the r daily pena l t y of F R F 100 for non-compl iance . 
T h e j u d g m e n t was served a t t h e publ ic p rosecu to r ' s office on 19 N o v e m b e r 
1985. 

4. O n 22 J u l y 1993 the mayor of Eze h a d the app l i can t served wi th a 
not ice of o u t s t a n d i n g deb ts of F R F 244,800, which was t h e to ta l a m o u n t of 
pena l t i e s d u e for 2,448 days (from 13 M a y 1986 to 26 J a n u a r y 1993). T h e 
appl ican t s u b m i t t e d t h a t he h a d no t l e a r n t of the j u d g m e n t of 3 May 1985 
unt i l he received t h a t not ice . 

In N o v e m b e r 1993 the app l ican t demol i shed one wall . 
O n 24 F e b r u a r y 1994 the app l i can t was served wi th a fu r the r not ice of 

o u t s t a n d i n g deb t , however , for F R F 3 1,500, c o r r e s p o n d i n g to t h e pena l t i e s 
i n c u r r e d from 27 J a n u a r y 1993 to 7 D e c e m b e r 1993. T h e app l ican t paid 
tha t s u m at t he Vi l l e f ranche- su r -Mer T a x Office on 26 Apri l 1994. 

5. By a n appl ica t ion r eg i s t e r ed o n 27 M a y 1994 the app l i can t b r o u g h t 
p roceed ings in t he Nice tribunal de grande instance for r e p a y m e n t of the 
pena l t i e s o r d e r e d aga ins t h im . H e b a s e d his app l ica t ion on Art ic le L480-7 
of t he T o w n P l a n n i n g Code , which provides "... t he cour t m a y a u t h o r i s e 
r e p a y m e n t of p a r t of t h e pena l t i e s if t he d e b t o r has had the p rope r ty 
r e s to red to its fo rmer condi t ion as o r d e r e d a n d can es tab l i sh t h a t h e was 
p r e v e n t e d , by a c i r c u m s t a n c e beyond his cont ro l , from comply ing wi th the 
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t ime- l imi t al lowed h i m " . H e also set as ide F R F 244,800 a t t he Creditfonderde 
Monaco to cover the pena l t y d e m a n d issued in Ju ly 1993. 

In a l e t t e r of 26 J u l y 1994 the publ ic p r o s e c u t o r a t t h e Nice tribunal de 
grande instance in fo rmed the app l i can t ' s lawyer t h a t his app l ica t ion would 
shor t ly be b r o u g h t before the cour t . 

6. T h e app l ican t u n d e r t o o k fu r the r demol i t ion works in Apri l 1996. 

7. T h e app l ican t sent r e m i n d e r s to t he Nice tribunal de grande instance on 
18 Apri l , 10 S e p t e m b e r , 20 N o v e m b e r 1996 a n d 27 D e c e m b e r 1997. In a 
l e t t e r of 25 Apri l 1998 he re fe r red the m a t t e r to the M i n i s t e r of J u s t i c e 
and , on 18 Augus t 1998, he was in fo rmed t h a t the Lega l Services 
D e p a r t m e n t h a d re fe r red his case to t he Pr inc ipa l Publ ic P rosecu to r at 
the C o u r t of Appea l of Aix-en-Provence so t h a t it "would not suffer any 
unjust i f ied delay" . 

O n 16 M a r c h 2001 the Nice public p r o s e c u t o r ' s office sent a l e t t e r to 
the app l ican t invi t ing h im to b r ing p roceed ings h imsel f aga ins t the 
munic ipa l i ty of Eze . Accordingly, on 15 J a n u a r y 2002, the appl ican t 
s u m m o n e d the mayor of Eze before the tribunal de grande instance for a 
h e a r i n g on 20 M a r c h 2002. At t h a t h e a r i n g the cour t no ted t h a t t he 
m a y o r h a d failed to a p p e a r and asked the appl ican t to issue a fu r the r 
s u m m o n s for a h e a r i n g in May 2002. 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

8. Art ic le L781-1 of the Code of Jud ic i a l O r g a n i s a t i o n provides , in its 
r e l evan t p a r t : 

"The State shall be under an obligation to compensate for damage caused by a 
malfunctioning of the system of justice. This liability shall be incurred only in respect 
of gross negligence or a denial of justice." 

In a j u d g m e n t of 5 N o v e m b e r 1997, on t he basis of t h a t provision, the 
Pa r i s tribunal de grande instance aw : arded an employee in a p e n d i n g 
indus t r i a l - r e l a t ions d i s p u t e d a m a g e s of F R F 50,000 for non -pecun ia ry 
loss; t he employee had b e e n notif ied by the r eg i s t ry of the Aix-cn-
Provence C o u r t of Appea l t h a t his appea l could not be e x a m i n e d unt i l 
forty m o n t h s a f te r it had been lodged with the cour t . T h e j u d g m e n t 
s t a t e s t he following: 

"By denial of justice is meant not only a refusal to determine an application or a 
failure to try a case which is ready for trial, but also, more, broadly, any breach by the 
State of its duty to provide judicial protection to the individual, which includes the right 
of any litigant to have his or her claims decided within a reasonable time; moreover, the 
provisions of Article 6 of the Convention ... require the national courts to determine 
cases within a reasonable time ..." 
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In a j u d g m e n t of 20 J a n u a r y 1999 t h e Par i s C o u r t of Appea l uphe ld tha t 
j u d g m e n t but r educed t h e d a m a g e s a w a r d e d to the app l ican t to 
F R F 20,000. T h e j u d g m e n t s t a t e s the following: 

"Anyone who has submitted a dispute to a court shall have the right to have his ease 
heard within a reasonable time; an infringement of that right, which constitutes a denial 
of justice within the meaning of Article L781-1 of the Code of Judicial Organisation, 
shall oblige the State to compensate for the damage caused by the malfunctioning ol 
the system of justice. 

The existence of such a denial of justice shall be assessed in the light of the particular 
circumstances of each case; account shall be taken, in particular, of the nature of the 
case, its degree of complexity, the conduct of the party complaining of the length of the 
proceedings, and the measures implemented by the relevant authorities." 

As no appea l on poin ts of law was lodged aga ins t t h a t j u d g m e n t , it 
b e c a m e final on 20 M a r c h 1999. 

T h e Par i s tribunaldegrande instance conf i rmed this case- law in j u d g m e n t s 
of 9 J u n e a n d 22 S e p t e m b e r 1999, a n d the Aix-en-Provence and Lyons 
C o u r t s of Appea l gave s imi l a r j u d g m e n t s on 14 J u n e and 27 O c t o b e r 
1999, as did a n u m b e r of o t h e r cou r t s . T h e Par i s C o u r t of A p p e a l itself 
r e i t e r a t e d its posi t ion in, a m o n g o t h e r s , a j u d g m e n t of 10 N o v e m b e r 
1999. M a n y of t he decis ions del ivered to d a t e conce rn t he l eng th of 
p e n d i n g p roceed ings . 

C O M P L A I N T S 

9. Rely ing on Ar t ic les 6 § 1 and 13 of t he C o n v e n t i o n , t h e appl icant 
compla ined of the l eng th of the p roceed ings for r e p a y m e n t of the 
pena l t i e s . H e s u b m i t t e d t h a t t he l e n g t h of those p roceed ings infr inged 
his r ight to have his case h e a r d wi th in a r ea sonab l e t i m e a n d his r ight to 
an effective r e m e d y . 

10. Rely ing on Art ic le 1 of Protocol No. 1, the app l ican t c o m p l a i n e d of 
a b r e a c h of his r ight to t he peaceful en joyment of his possess ions . In tha t 
connec t ion he s u b m i t t e d t h a t he had b e e n unlawfully forced to demol i sh 
the enclos ing walls in ques t i on p u r s u a n t to t he j u d g m e n t of 3 May 1985 in 
so far as it had not b e e n du ly served on h im and , moreove r , did not 
express ly s t i pu la t e t he cons t ruc t i ons which had to be demol i shed . 

T H E LAW 

A. A l l e g e d v i o l a t i o n o f A r t i c l e s 6 § 1 a n d 13 o f t h e C o n v e n t i o n 

11. T h e app l i can t c o m p l a i n e d of t he l eng th of t he p roceed ings for 
r e p a y m e n t of the pena l t i e s . H e s u b m i t t e d t h a t t h e l eng th of those 
p roceed ings infr inged his r ight to have his case h e a r d wi th in a r ea sonab l e 
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t i m e a n d his r ight to an effective r e m e d y . H e rel ied on Art ic les 6 § 1 a n d 13 
of the Conven t i on . 

12. T h e C o u r t no tes tha t t he pu rpose of t he p roceed ings in ques t i on is 
to ob t a in t he r e p a y m e n t of pena l t i e s u n d e r Art ic le L480-7 of the Town 
P l a n n i n g C o d e . Given the economic n a t u r e of t he c la im, t he p roceed ings 
t he re fo re conce rn a " d i s p u t e " (contestation) over "civil r igh t s and obl iga
t i ons" of t he app l ican t wi th in t h e m e a n i n g of Art ic le 6 § 1 of t h e C o n 
ven t ion . T h a t provision is t he r e fo r e appl icable , which, moreove r , t he 
G o v e r n m e n t did not con tes t . 

T h e C o u r t cons iders , f u r t h e r m o r e , t h a t the c i r c u m s t a n c e s c o m p l a i n e d 
of by the app l ican t m u s t be e x a m i n e d solely from the s t a n d p o i n t of t he 
r ight of everyone to have his or her case h e a r d wi th in a r e a s o n a b l e t i m e , 
which Ar t ic le 6 § 1 g u a r a n t e e s in the following t e r m s : 

"In the determination of his civil rights and obligations everyone is entitled to a ... 
hearing within a reasonable time by [a] ... t r ibunal . . ." 

13. T h e G o v e r n m e n t c o n t e n d e d p r imar i ly t h a t t he app l i can t had not 
e x h a u s t e d d o m e s t i c r e m e d i e s for t h e pu rposes of Art ic le 35 § 1 of t he 
Conven t i on . T h e y po in ted out in t h a t connec t ion t h a t the app l ican t 
could have lodged his compla in t abou t the l eng th of the p roceed ings 
wi th t he F r e n c h cour t s in t h e form of an act ion for d a m a g e s u n d e r 
Art ic le L781-1 of the C o d e of Jud ic ia l O r g a n i s a t i o n . R e c e n t develop
m e n t s in t he d o m e s t i c case- law showed t h a t such a r e m e d y was 
"effective". T h e G o v e r n m e n t re l ied in p a r t i c u l a r on a j u d g m e n t of the 
Par i s tribunal de grande instance of 5 N o v e m b e r 1997 which had b r o a d e n e d 
the concept of "den ia l of j u s t i c e " , w i th in the m e a n i n g of Art ic le L781-1 , 
to "any b reach by the S t a t e of its d u t y to provide jud ic ia l p ro t ec t i on to 
the individual , which includes t he r igh t of any l i t igant to have his c la ims 
dec ided wi th in a r ea sonab le t i m e " . T h e G o v e r n m e n t s t a t e d t h a t this 
j u d g m e n t had been uphe ld by a j u d g m e n t of 20 J a n u a r y 1999 of the 
Par i s C o u r t of Appea l and t h a t it h a d b e e n a u t h o r i t y for several fu r the r 
decisions since then . 

T h e G o v e r n m e n t t h e n po in t ed out t h a t , in Giummarra and Others 
v. France ( ( d e c ) , no. 61166/00, 12 J u n e 2001) , t a k i n g formal no t e of those 
d e v e l o p m e n t s in the case-law, t h e C o u r t held t h a t by 20 S e p t e m b e r 1999 
the r e m e d y provided for by Ar t ic le L781-1 of t he Code of Jud ic i a l 
O r g a n i s a t i o n had acqu i r ed a sufficient d e g r e e of legal c e r t a i n t y to enab le 
and oblige an app l ican t to use it for t he purposes of Art ic le 35 § 1 of the 
Conven t i on . Any compla in t b a s e d on the l eng th of judic ia l p roceed ings 
which was lodged wi th t he C o u r t a f te r t h a t d a t e w i thou t having first 
been s u b m i t t e d to t he d o m e s t i c cou r t s u n d e r t h a t provision would 
accordingly be inadmiss ib le . Accord ing to the G o v e r n m e n t , t h a t 
conclusion was b ind ing in every case , even w h e r e , as in the i n s t an t case , 
the d o m e s t i c p roceed ings in q u e s t i o n w e r e still p e n d i n g on the d a t e on 
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which t h e app l ica t ion was lodged wi th t he C o u r t . In t h a t connec t ion they 
laid p a r t i c u l a r e m p h a s i s on t he fact t h a t t he case-law showed t h a t this 
r e m e d y was effective r ega rd le s s of t he s t age r e a c h e d in t he p roceed ings 
at d o m e s t i c level. 

14. T h e app l i can t rep l ied t h a t as the p roceed ings compla ined of were 
pend ing , t h e r e was a con t inu ing viola t ion of Art ic le 6 § 1. U s e of the 
r e m e d y provided by Ar t ic le L781-1 of t he Code of Jud i c i a l O r g a n i s a t i o n 
would not the re fo re have afforded full c o m p e n s a t i o n for his loss. Nor 
would it have p u t a n end to t he violat ion c o m p l a i n e d of. 

15. T h e C o u r t r e i t e r a t e s t h a t u n d e r Ar t ic le 35 § 1 of the Conven t ion 
it may only d e a l wi th a m a t t e r af ter all d o m e s t i c r e m e d i e s have been 
e x h a u s t e d . T h e ques t i on which first ar ises is t he re fo re w h e t h e r the 
G o v e r n m e n t ' s object ion t h a t d o m e s t i c r e m e d i e s have not been 
e x h a u s t e d is wel l - founded in t he i n s t an t case . In t h a t connec t ion the 
C o u r t poin ts ou t t h a t any app l i can t m u s t have provided the domes t i c 
cour t s w i th t he o p p o r t u n i t y which is in pr inc ip le i n t e n d e d to be afforded 
to C o n t r a c t i n g S t a t e s , n a m e l y t he o p p o r t u n i t y of p r e v e n t i n g or p u t t i n g 
r ight the viola t ions a l leged aga ins t t h e m (see, for e x a m p l e , Cardot 
v. France, j u d g m e n t of 19 M a r c h 1991, Ser ies A no. 200, p . 19, § 36) . 
T h a t ru l e is based on the a s s u m p t i o n , ref lected in Ar t ic le 13 of the 
C o n v e n t i o n - w i th which it has close affinity - t h a t t h e r e is an effective 
r e m e d y avai lable in the d o m e s t i c sys tem in respec t of t he a l leged b reach 
(see, for e x a m p l e , Selmouni v. France [ G C ] , no. 25803/94, § 74, E C H R 
1999-V). 

T h e only r e m e d i e s which Art ic le 35 of t h e C o n v e n t i o n r e q u i r e s to be 
e x h a u s t e d a r e those t h a t r e l a t e to t he b r e a c h e s a l leged a n d at t he s ame 
t i m e a r e avai lable and sufficient. T h e ex i s t ence of such r e m e d i e s m u s t be 
sufficiently c e r t a i n not only in theory bu t also in p rac t i ce , failing which 
they will lack t h e r equ i s i t e accessibi l i ty a n d effect iveness; it falls to the 
r e s p o n d e n t S t a t e to es tab l i sh t h a t these va r ious condi t ions a r e satisfied 
(see, a m o n g m a n y o t h e r a u t h o r i t i e s , Vernillo v. France, j u d g m e n t of 
20 F e b r u a r y 1991, Series A no. 198, pp . 11-12, § 27, a n d Dalia v. France, 
j u d g m e n t of 19 F e b r u a r y 1998, Reports of Judgments and Decisions 1998-1, 
pp. 87-88, § 3 8 ) . 

16. H a v i n g r e g a r d to t he d e v e l o p m e n t s in t he case- law to which the 
G o v e r n m e n t r e fe r red , t h e C o u r t has held t h a t an app l i ca t ion u n d e r 
Art ic le L781-1 of the Code of Jud ic i a l O r g a n i s a t i o n provides a r e m e d y 
for an a l leged viola t ion of t h e r igh t to have a case h e a r d wi th in a 
" r ea sonab l e t i m e " wi th in t he m e a n i n g of Ar t ic le 6 § 1 of t he Conven t ion 
w h e r e t h e p roceed ings in ques t i on have e n d e d a t d o m e s t i c level (see , inter 
alia, Van der Kar and Lissaur van West v. France (dec. ) , nos . 44952/98 and 
44953/98, 7 N o v e m b e r 2000, and Giummarra and Others, c i ted above) . It 
has p o i n t e d ou t t h a t , by 20 S e p t e m b e r 1999, this r e m e d y had acqu i red 
the r equ i s i t e d e g r e e of legal c e r t a i n t y t o e n a b l e a n d oblige an appl ican t 
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to use it for t h e pu rpose s of Art ic le 35 § 1 of t he C o n v e n t i o n (see, in 
pa r t i cu l a r , Giummarra and Others, c i ted above) . It is t he re fo re es tab l i shed 
t h a t w h e r e jud ic ia l p roceed ings have ended at d o m e s t i c level by t he d a t e 
on which a n app l ica t ion is lodged wi th t he C o u r t and t h a t app l ica t ion 
p o s t d a t e s 20 S e p t e m b e r 1999, a compla in t based on the l eng th of those 
p roceed ings is inadmiss ib le if t he app l i can t has not first unsuccessful ly 
s u b m i t t e d it to t he domes t i c cour t s u n d e r Ar t ic le L781-1 of the Code of 
Jud ic i a l O r g a n i s a t i o n . 

1 7. T h e only issue which ar ises in the i n s t a n t case is w h e t h e r t he s a m e 
pr inc ip le appl ies w h e r e t he p roceed ings in q u e s t i o n a re p e n d i n g at 
d o m e s t i c level at t he d a t e on which a n app l i ca t ion is lodged wi th t h e 
C o u r t . It is c lea r from the j u d g m e n t s to which the G o v e r n m e n t refer t h a t 
posit ive law does not d i s t ingu i sh b e t w e e n p roceed ings which a r e p e n d i n g 
and p roceed ings which have ended : r ega rd le s s of t he s t age r e a c h e d in 
p roceed ings of which the l eng th a p p e a r s excessive, Art ic le L781-1 of the 
Code of Jud i c i a l O r g a n i s a t i o n allows l i t igants to ob ta in a finding of a 
b r e a c h of the i r r igh t to have the i r case h e a r d wi th in a r ea sonab l e t ime 
and c o m p e n s a t i o n for t h e e n s u i n g loss. 

T h e fact t h a t this pure ly c o m p e n s a t o r y r e m e d y canno t be used to 
exped i t e p roceed ings which a re u n d e r way is not decisive. T h e C o u r t 
r e i t e r a t e s in t h a t connec t ion tha t it has held t h a t r e m e d i e s avai lable 
to a l i t igan t a t d o m e s t i c level for ra i s ing a c o m p l a i n t ab o u t t he l eng th 
of p roceed ings a r e "effective", w i th in the m e a n i n g of Ar t ic le 13 of the 
Conven t i on if they " [p reven t ] the a l leged viola t ion or its con t i nua t i on , 
or [provide] a d e q u a t e r ed res s for any viola t ion t h a t [has] a l ready 
o c c u r r e d " (see Kudla v. Poland [ G C ] , no. 30210/96, § 158, E C H R 
2000-XI) . Ar t ic le 13 the re fo re offers an a l t e rna t i ve : a r e m e d y is 
"effect ive" if it can be used e i t he r to exped i t e a decis ion by the cour t s 
dea l ing w i t h t he case , or to provide t he l i t igant wi th a d e q u a t e r ed re s s 
for delays t h a t have a l r eady occu r red (ibid., § 159). In t he C o u r t ' s view, 
hav ing r e g a r d to t he "close affinity" b e t w e e n Art ic les 13 a n d 35 § 1 of 
the Conven t i on (ibid., § 152), the s a m e is necessar i ly t r u e of the 
concept of "effect ive" r e m e d y wi th in t he m e a n i n g of t he second 
provision. 

T h e C o u r t accordingly r eaches t he conclusion t h a t any compla in t based 
on the l eng th of jud ic ia l p roceed ings which is lodged wi th it af ter 
20 S e p t e m b e r 1999 wi thou t hav ing first b e e n s u b m i t t e d to t he d o m e s t i c 
cour t s u n d e r Ar t ic le L781-1 of t he Code of Jud ic i a l O r g a n i s a t i o n is 
inadmiss ib le , r ega rd l e s s of t he s tage r e a c h e d in the p roceed ings at 
d o m e s t i c level. 

18. In t he i n s t a n t case t he app l ican t lodged his appl ica t ion wi th the 
C o u r t on 2 M a y 2000 w i thou t hav ing first u sed t h a t r e m e d y . H e has not 
the re fo re e x h a u s t e d d o m e s t i c r e m e d i e s in r e spec t of his compla in t abou t 
the l eng th of t he p roceed ings in ques t ion . Th i s p a r t of t he app l ica t ion 
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m u s t the re fo re be re jec ted p u r s u a n t to Art ic le 35 §§ 1 and 4 of the 
Conven t i on . 

B. A l l e g e d v i o l a t i o n o f A r t i c l e 1 o f P r o t o c o l N o . 1 

19. T h e app l i can t compla ined of a violat ion of his r ight to t he peaceful 
en joyment of his possessions on account of hav ing been unlawfully forced 
to d e m o l i s h t he enclos ing walls p u r s u a n t to a j u d g m e n t of 3 M a y 1985 
which had not been duly served on h im and , moreover , did not express ly 
s t i pu la t e t he cons t ruc t ions which had to be demol i shed . H e rel ied on 
Ar t ic le 1 of Pro tocol No. 1, accord ing to which: 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or 
penalties." 

20. T h e C o u r t no tes t h a t t he app l ican t has not used any d o m e s t i c 
r e m e d y to p reven t or r ed res s the a l leged viola t ion of Art ic le 1 of Protocol 
No. I . In t h a t connec t ion it po in t s ou t , in pa r t i cu l a r , t h a t th is c a n n o t be the 
pu rpose of t he p roceed ings for r e p a y m e n t of t he pena l t i e s , which he 
b r o u g h t before the Nice tribunal de grande instance and which , moreover , 
a r e still p e n d i n g . 

A s s u m i n g , as the app l ican t impl ied , t h a t no r e m e d y of t h a t n a t u r e was 
avai lable to h im, t he s ix -mon th per iod laid down by Ar t ic le 35 § 1 of the 
Conven t ion ran in t he i n s t an t case from the d a t e on which the facts giving 
rise to the a l leged violat ion occur red , n a m e l y t he demol i t ion works 
compla ined of. Since the demol i t ion works were ca r r i ed out in N o v e m b e r 
1993 a n d Apri l 1996, t ha t is, m o r e t h a n six m o n t h s before the appl ica t ion 
was lodged wi th t he C o u r t , this pa r t of the appl ica t ion is in any event out 
of t i m e and m u s t be re jec ted in acco rdance wi th Art ic le 35 §§ 1 and 4 of 
the C o n v e n t i o n . 

Fo r t h e s e r e a s o n s , t he C o u r t , by a major i ty , 

Declares t he appl ica t ion inadmiss ib le . 





T A M O S I U S v. T H E U N I T E D K I N G D O M 
(Application no. 62002100) 

FIRST SECTION' 

DECISION OF 19 SEPTEMBER 2002'-' 

1. Sitting as a Chamber composed of Mr C.L. Rozakis, President, Mrs F. Tulkens 
Sir Nicolas Bratza, Mr G. Bonello, Mrs S. Botoucharova, Mr A. Kovler, Mrs E. Steiner 

judges, and Mr E. Fribergh, Section Registrar. 
2. English original. 





TAMOSIUS v. THE UNITED KINGDOM DECISION 403 

SUMMARY1 

Search of lawyer's office and removal of material in the context of a tax 
fraud investigation concerning his cl ients 

Article 8 

Private life - Correspondence - Search of lawyer's of/ice and removal of material in the context of 
an investigation concerning his clients - Interference - Prevention of crime - Prevention of 
disorder - Economic well-being of the country - Necessary in a democratic society - Search -
Safeguards against abuse — Ex parte procedure - Judicial supervision of search - Degree of 
specification in search warrant - Legal professional privilege - Supervision by independent 
counsel - Proportionality 

* * 

The applicant is a lawyer. The tax authorities, suspecting that certain of his clients 
were involved in tax fraud, obtained an ex parte search warrant to search his 
premises. The procedure involved the instruction by the tax authorities of counsel 
nominated by the Attorney-General, whose task was to advise officers whether any 
of the material they intended to remove was subject to legal professional privilege. 
Any such material was handed back to the applicant's solicitors. A number of 
documents, files and books were removed. The applicant challenged the 
lawfulness of the warrant, arguing that it was not specific enough as to the 
materials to be seized. The Divisional Court upheld the warrant. Regarding the 
role of independent counsel, it did not consider that his presence tainted the 
lawfulness of the seizure and removal. It underlined that only the courts could 
determine whether material was subject to legal professional privilege. They 
could restrain a revenue official from removing material protected by privilege 
and, if officials acted unlawfully, the tax authorities could be liable in damages. 

Held 
(1) Article 8: There had been an interference with the applicant's rights under 
this provision. The interference was in accordance with the law and pursued the 
legitimate aims of prevention of crime and disorder, as well as the economic well-
being of the country. As to the necessity of the interference in a democratic society, 
although the warrant was issued in ex parte proceedings, there may be good reason 
not to give forewarning of a search and the scrutiny by a judge is nonetheless an 
important safeguard. As to the alleged lack of detail as to the materials or persons 
subject to the search, the Court was not persuaded that in the circumstances the 
applicant was denied sufficient indication of the purpose of the search to enable 

1. This summary by the Registry does not bind the Court. 
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him to assess whether the investigation team had acted unlawfully or exceeded 
their powers. As for the supervision by counsel, counsel was under instructions to 
act independently from the investigating team and to give independent advice and 
the applicant had not claimed that counsel had erred in the exercise of his 
judgment . Finally, a prohibition on the removal of documents covered by legal 
professional privilege provided a concrete safeguard against interference with 
professional secrecy and the administration of justice, bearing in mind that 
removal of such documents was open to legal challenge and potentially the 
recovery of damages. The search was therefore not disproportionate to the 
legitimate aims pursued: manifestly ill-founded. 
(2) Article 13: The applicant's complaint under Article 8 having been rejected as 
manifestly ill-founded, he had no arguable claim for the purposes of Article 13: 
manifestly ill-founded. 

Case-law cited by the Court 
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T H E F A C T S 

T h e app l i can t , M r Alwin T a m o s i u s , is a U n i t e d S t a t e s n a t i o n a l , b o r n in 
1951 and living in t he U n i t e d K i n g d o m . H e was r e p r e s e n t e d before the 
C o u r t by M r A. Lockley, a lawyer p rac t i s ing in Sheffield. 

A. T h e c i r c u m s t a n c e s o f the c a s e 

T h e facts of t he case , as s u b m i t t e d by the p a r t i e s , m a y be s u m m a r i s e d 
as follows. 

T h e appl icant is a lawyer a n d a p a r t n e r in the firm T a m o s i u s & P a r t n e r s , 
which is based in London. Since about 1996, one of his cl ients , M r Fres tad ius , 
had been u n d e r inves t iga t ion by the In land Revenue . 

O n 20 J u l y 1998 the In l and R e v e n u e sought to execu te a search 
w a r r a n t on t he app l i can t ' s offices. T h e app l ican t c l a imed legal 
professional privi lege in re la t ion to the files which they wished to 
e x a m i n e a n d seize. T h e I n l a n d R e v e n u e a g r e e d not to e x a m i n e or seize 
any of t h e m . 

O n 10 A u g u s t 1999 M r F r e s t a d i u s was c o m m i t t e d for t r ia l on two 
coun t s of c h e a t i n g t h e R e v e n u e of t ax . It was a l leged t h a t he h a d t a k e n 
p a r t in a s c h e m e to evade t a x by d ive r t i ng commiss ion offshore. 

O n 21 S e p t e m b e r 1999 the In land R e v e n u e o b t a i n e d from the Crown 
C o u r t an ex parte s ea rch w a r r a n t in o r d e r to sea rch t h e app l ican t ' s 
p r e m i s e s for d o c u m e n t s ev idencing offences of ser ious t ax fraud, 
suspec ted to have b e e n p e r p e t r a t e d by one or m o r e of t h e app l ican t ' s 
c l ien ts . T h e In l and R e v e n u e also su spec t ed t h a t t h e app l ican t migh t 
h imsel f have c o m m i t t e d such offences, in p a r t i c u l a r t h a t he had been 
involved in t he a r r a n g e m e n t s for t h e divers ion of commiss ion offshore 
and ass is ted in concea l ing those a r r a n g e m e n t s from t h e I n l a n d R e v e n u e . 

T h e word ing of the w a r r a n t was as follows: 

"[A]ny officer who enters under the authority of this warrant may: (a) take with him 
such other persons as appear to him to be necessary; (b) seize and remove any things 
whatsoever relating to or appearing to relate to serious tax fraud in relation to 
Corporation Tax, Income Tax and other obligations touching upon them and which he 
has reasonable cause to believe may be required as evidence for the purposes of 
proceedings in respect of such an offence as is mentioned above and; (c) search or 
cause to be searched any person found on the premises whom he has reasonable cause 
to believe to be in possession of any such things; but no person shall be searched except 
by a person of the same sex. No item may be taken from the premises which is subject to 
legal privilege (as defined in section 10 of the Police and Criminal Evidence Act 1984) 
('PACE 1984')." 
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T h e w a r r a n t was e x e c u t e d on 29 S e p t e m b e r 1999, bu t no p r o p e r t y was 
init ially e x a m i n e d or seized. Discuss ions took place b e t w e e n t h e p a r t i e s to 
ag r ee t he reso lu t ion of issues of legal profess ional pr ivi lege, bu t no 
reso lu t ion was r eached . T h e s a m e day solicitors on beha l f of the 
app l ican t appl ied for leave to r e q u e s t a jud ic ia l review the g r a n t of the 
w a r r a n t . O n 30 S e p t e m b e r 1999 leave was g r a n t e d subject to the In l and 
R e v e n u e giving an u n d e r t a k i n g t h a t any m a t e r i a l r e m o v e d from the 
p r e m i s e s would be sea led in o p a q u e bags a n d not inspec ted un t i l the full 
hea r ing . T h e first w a r r a n t was d u e to expi re on 30 S e p t e m b e r a n d 
the In l and R e v e n u e ob ta ined a second ex parte w a r r a n t w i th ident ica l 
word ing a p a r t from the following add i t ion : "... ob l iga t ions t o u c h i n g upon 
t h e m , in relation to the persons named in the attached schedule, which he has 
r easonab le cause ..." T h e a t t a c h e d schedule con ta ined the n a m e s of 
thirty-five c o m p a n i e s and persons involved in t he a r r a n g e m e n t s which 
the In land R e v e n u e a l leged were des igned to chea t . 

O n 1 O c t o b e r 1999 the second sea rch w a r r a n t was t h e n execu t ed . S o m e 
sixty-nine d o c u m e n t s , files and books were e x a m i n e d a n d seized. T h e 
p r o c e d u r e was as follows. Officers s ea rched for r e l evan t m a t e r i a l . O n c e 
re levance h a d b e e n dec ided , m a t e r i a l was t h e n reviewed by the counsel 
n o m i n a t e d by the A t t o r n e y - G e n e r a l a n d i n s t ruc t ed by the In land R e v e n u e 
for the pu rposes of advis ing w h e t h e r any d o c u m e n t or o t h e r t h ing shown to 
h im (a) was subject to legal profess ional pr ivi lege; (b) was not subject to 
legal profess ional pr ivi lege; (c) would have been subject to legal profes
sional privi lege bu t for t he f r aud /c r ime except ion set ou t in sect ion 10(2) 
of P A C E 1984. Any d o c u m e n t found to be subject to legal profess ional 
privilege was h a n d e d back to solicitors for the app l ican t . All the 
d o c u m e n t s seen by counsel were l is ted, w i th counse l ' s opinion as to each . 

O n 5 N o v e m b e r 1999 the Divis ional C o u r t took the view t h a t n e i t h e r 
w a r r a n t was unlawful . 

It re jec ted t he app l i can t ' s a r g u m e n t s t h a t the w a r r a n t failed to give 
a d e q u a t e pa r t i cu l a r s of the m a t e r i a l s which could be seized, ho ld ing t h a t 
the t h e r e was n o t h i n g in the s t a t u t e which r e q u i r e d t he pa r t i cu l a r i t y for 
which he c o n t e n d e d . T h e val idi ty of t he w a r r a n t d e p e n d e d not upon its 
pa r t i cu l a r i t y but upon t h e r e be ing r ea sonab l e suspicion t h a t an offence 
of ser ious f raud h a d b e e n c o m m i t t e d a n d t h e r e be ing r e a s o n a b l e g r o u n d 
for suspec t ing t h a t evidence was to be found on t h e p r e m i s e s . 

"The fallacy in the applicant's argument lies in the content that greater particularity 
will provide greater protection against the seizure and removal of things which are 
irrelevant to the investigation or which are subject to legal professional privilege. ... 
The protection against the seizure and removal of irrelevant or privileged material lies 
in subsection (4). Even if the warrant had been more specific it would have provided no 
greater protection. Greater particularity of the kind for which the applicant contended 
would and could not have prevented officers of the Revenue seizing and removing that 
which they were permitted to take by virtue of subsection (3)." 
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As r e g a r d s the app l i can t ' s compla in t s aga ins t t he sc ru t iny of counsel 
i n s t r u c t e d by the In land R e v e n u e , t he cour t s t a t ed : 

"The prohibition under subsection (4) is absolute. If a document is the subject of 
professional privilege it cannot be seized or removed. If therefore, an officer docs 
seize and remove documents which are properly the subject mat te r of professional 
privilege, he acts unlawfully and can be prevented from so doing by the court. The 
court would also order him to return such documents. Moreover if the officer has 
acted unlawfully, the Revenue may be liable in damages. Thus if it subsequently 
turns out that counsel was wrong, his presence will not assist the Revenue to resist 
any action taken by the court in an at tempt to remedy the unlawful seizure and 
removal of documents subject to professional privilege. It is lor the court to 
determine whether the documents in fact seized and removed were subject to such 
privilege. The fragility of professional privilege is to be protected, under the statutory 
regime, by the processes of and the sanctions imposed by the courts. It is only when 
they are found wanting that one can see that the rights to privacy and access to lawyers 
have been infringed. Therein lies a difficulty for this applicant. The complaint as to 
infringement of its rights would be easier to assess in the context of a complaint that 
professionally privileged documents were, in fact, seized and removed. That issue, 
possibly, remains to be litigated, but, as yet, there is no evidence that any of the 
documents seized and removed was privileged. 

In the meant ime it was open to the Revenue in seeking to protect itself against 
unlawful seizure and removal to obtain the assistance of counsel nominated by the 
Attorney-General. Such presence also protected the applicant ... the lawfulness of the 
seizure and removal was not tainted by the presence of counsel. Indeed, I would have 
thought that his presence, in cases such as these, was to be encouraged, so long as it is 
understood that his presence should not inhibit a solicitor who wishes to assert a 
genuine claim to legal professional privilege from making his assertion as speedily as 
he can before the courts." 

T h e appl ican t pe t i t i oned the House of Lords for leave to appea l and was 
refused on 17 Apri l 2000. 

O n an unspecif ied d a t e , some two years l a te r , a decis ion was t a k e n not 
to p rosecu te the app l i can t . 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

/. Statutory provision concerning the search 

Sect ion 20C of t he T a x e s M a n a g e m e n t Act 1970 (as a m e n d e d ) 
provides : 

"(1) If the appropriate judicial officer is satisfied on information given on oath by an 
officer of the board that 

- (a) there is reasonable ground for suspecting that an offence involving serious 
fraud in connection with, or in relation to, tax is being, has been or is about to be 
committed and that evidence of it is to be found on premises specified in the 
information; and (b) in applying under this section, the officer acts with the approval 
of the board given in relation to the particular ease, the authority may issue a warrant in 
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writing authorising an officer of the board to enter the premises, if necessary by force, at 
any time within 14 days from the time of issue of the warrant and search them. . . . 

(3) An officer who enters ... may (a) take with him such other persons as appear to 
him to be necessary; (b) seize and remove any things whatsoever found there which he 
has reasonable cause to believe may be required as evidence. 

(4) Nothing in subsection (3) above authorises the seizure and removal of documents 
in the possession of a barrister, advocate or solicitor with respect to which a claim to 
professional privilege could be maintained." 

2. Role of the counsel instructed to review the materials removed during the 
search 

Accord ing to the ins t ruc t ions issued to counsel n o m i n a t e d by the 

A t t o r n e y - G e n e r a l to act on such s ea r ches , counse l ' s role was to advise in 

r e l a t ion to any d o c u m e n t or t h i n g over which a c la im of legal professional 

privi lege (LPP) was or could be m a d e w h e t h e r it was : 

(a) subject to L P P and the f r aud /c r ime except ion did not apply; 

(b) r e l evan t a n d not subject to L P P ; or 

(c) r e l evan t and L P P would o rd ina r i ly apply bu t t he f r aud /c r ime 

excep t ion de fea t ed t he c la im of LPP . 

C o u n s e l was told: 

"1.4 You arc not part of the search team but there to give independent advice. You 
must not allow yourself to become part o r the evidential trail as to the discovery of items 
during the search. Once they have been discovered by an officer who could give evidence 
about it if the mat ter proceeded to trial, it is your task to examine them for the specific 
purpose set out in these instructions. 

2.1 In the event of a claim of LPP being made in relation to any item or in the event 
that any officer uncovers an item which mav attract LPP, it will be your responsibility to 
assess the validity of that claim. Although you received your instructions to at tend from 
the Revenue, you arc there to act independently in assessing whether the item attracts 
LPP." 

3. Legal professional privilege 

Sect ion 10 of the Police a n d C r i m i n a l Evidence Act 1984 provides: 

"(1) Subject to subsection (2) below, in this Act, 'items subject to legal privilege' 
means — 

(a) communications between a professional legal adviser and his client or any person 
representing his client made in connection with the giving of legal advice to the client; 

(b) communications between a professional legal adviser and bis client or any person 
representing his client or between such an adviser or his client or any such represen-
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tative and any other person made in connection with or in contemplation of legal 
proceedings and for the purpose of such proceedings; and 

(c) items enclosed with or referred to in such communication and made -

(i) in connection with the giving of legal advice; or 

(ii) in connection with or in the contemplation of legal proceedings and for the 
purposes of such proceedings ... 

(2) Items held with the intention of furthering a criminal purpose are not items 
subject to legal privilege." 

C O M P L A I N T S 

T h e app l i can t compla in s u n d e r Ar t ic le 8 of the Conven t i on t h a t the 
issue a n d execu t ion of t he w a r r a n t s were in b r e a c h of t h e app l i can t ' s 
r ight to respec t for his p r iva te life a n d his c o r r e s p o n d e n c e . T h e appl ican t 
compla ins in pa r t i cu l a r t h a t t he scope of the sea rch w a r r a n t d a t e d 
21 S e p t e m b e r 1999 was not r e s t r i c t ed to in fo rma t ion r e l a t i n g to n a m e d 
pe r sons only; t h a t t h e s t a t u t o r y def ini t ion of legal pr ivi lege was too 
na r row; a n d t h a t superv i s ing counsel was not genu ine ly i n d e p e n d e n t . 

T h e app l ican t compla in s u n d e r Art ic le 13 of t h e C o n v e n t i o n t h a t he 
was d e n i e d an effective r emedy , in p a r t i c u l a r t h a t t he H u m a n R i g h t s Act 
1998 had not come in to force a t t he t i m e of t h e judicial review proceed ings 
and the cour t could no t , t he re fo re , cons ider w h e t h e r t he i n t e r f e r ence wi th 
his r igh t s was p r o p o r t i o n a t e in line wi th t he case- law of this C o u r t . 

T H E LAW 

1. T h e app l i can t compla ins abou t the s e a r c h of his office a n d the 
se izure of d o c u m e n t s , re lying on Art ic le 8 of t h e C o n v e n t i o n , which 
provides as r e l evan t : 

"1. Everyone has the right to respect for his private ... life, his home and his 
correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others." 

A. S u b m i s s i o n s o f t h e p a r t i e s 

T h e G o v e r n m e n t accep ted t h a t t he s ea r ches of t he app l i can t ' s bus iness 
p r e m i s e s c o n s t i t u t e d a n in t e r f e r ence wi th his r igh t s u n d e r Ar t ic le 8. 
However , it was in acco rdance wi th t he law and p u r s u e d the l eg i t ima te 



410 TAMOSIUS v. THE UNITKI) KINGDOM DECISION 

a im of p r e v e n t i n g c r ime ( large-scale t ax f raud) a n d p r o t e c t i n g t he 
economic wel l -being of t he coun t ry . T h e y den ied tha t the s ea rches w e r e 
in any way d i s p r o p o r t i o n a t e or lacking in p rocedu ra l s a fegua rds . N o 
cla im had ever been m a d e t h a t t h e r e had been any in f r ingemen t of t he 
app l i can t ' s r igh t s as r e g a r d e d t h e d o c u m e n t s seized and it would have 
b e e n open to a s se r t any abuse before a cour t . T h e w a r r a n t to e n t e r could 
only be issued by a circuit j u d g e , nol a m a g i s t r a t e , who had to be satisfied 
t h a t t h e r e was r ea sonab l e g r o u n d for s u s p e c t i n g the commiss ion of a t ax 
fraud and t h a t evidence of it was to be found on the p r e m i s e s sought to 
be s e a r c h e d . T h e cour t s also r e t a i n e d the i r full powers of supervis ion 
of jud ic ia l a n d execut ive ac t ion . A high d e g r e e of p ro tec t ion was 
f u r t h e r m o r e given to the conf ident ia l i ty of lawyer-cl ient r e l a t ions (legal 
professional privi lege) as t he se izure and removal of any d o c u m e n t s wi th 
respec t to which such a claim of privi lege could be m a i n t a i n e d was 
p roh ib i t ed . 

As r e g a r d s t h e b r e a d t h of t he w a r r a n t , t h e G o v e r n m e n t s u b m i t t e d t h a t 
g r e a t e r pa r t i cu l a r i t y in t he w a r r a n t would not have provided any g r e a t e r 
p ro tec t ion aga ins t t he se izure and remova l of th ings which were i r r e l evan t 
to t he inves t iga t ion or subject to legal profess ional pr ivi lege. T h e scope of 
legal profess ional privi lege was favourable to t he person be ing sea rched as 
an objective tes t was appl ied , t he b e l i e f - r e a sonab l e or o the rwi se - of t he 
person r e m o v i n g the d o c u m e n t s be ing i r r e l evan t . F u r t h e r m o r e the 
counsel w h o supervised the sea rch was not p a r t of the sea rch t e a m but 
p r e sen t to give i n d e p e n d e n t advice and to act i n d e p e n d e n t l y in assess ing 
w h e t h e r an i t em a t t r a c t e d legal profess ional pr ivi lege. N o compla in t was 
m a d e as to bias of counsel in th is case or a l l ega t ion tha t he e r red in 
ca t ego r i s ing d o c u m e n t s , the app l i can t ' s counse l accep t ing t h a t he had 
ac ted t ho rough ly a n d wi th in tegr i ty . No d o c u m e n t could have been used 
unt i l any cha l l enge b r o u g h t by the app l ican t in t he cour t s aga ins t r emova l 
of any d o c u m e n t had been resolved. 

T h e app l i can t s u b m i t t e d t h a t the i n t e r f e r ence with his r igh t s was 
d i s p r o p o r t i o n a t e . S u b s t a n t i a l n u m b e r s of d o c u m e n t s were r e m o v e d a n d 
his p rac t i ce h a r m e d . His p r i m a r y submiss ion was t h a t it was necessa ry to 
e x a m i n e the overall sufficiency of t he s a f egua rds aga ins t i n f r ingemen t of 
his r igh t s t h a t would resu l t from an abuse of power of s ea rch . T h e s e w e r e 
not a d e q u a t e however . T h e w a r r a n t for t h e s e a r c h was g r a n t e d ex parte in 
t he absence of t he lawyer (unl ike the p r o c e d u r e u n d e r P A C E 1984) and 
the fact t h a t a j u d g e a u t h o r i s e d t h e sea rch was not sufficient sa feguard 
inNiemietz v. Germany ( j u d g m e n t of 16 D e c e m b e r 1992, Ser ies A no. 251-B) 
a n d in any event t h e r e was a conce rn t h a t t h e j u d g e in this type of case was 
not sufficiently senior . 

F u r t h e r m o r e , a n y j u d i c i a l supervis ion af ter t he event would t ake place 
too la te since t he m a t e r i a l would a l r eady have b e e n r emoved and r ead . 
T h e individual would anyway often not be in a posi t ion to assess w h e t h e r 
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a cha l l enge to r emova l of any i t ems was possible. It could only provide a 
r e m e d y aga ins t abuse , not p reven t abuse . It was not accep ted t h a t none of 
t he d o c u m e n t s r emoved from the officer w e r e i r r e l evan t or privileged, 
such concession be ing m a d e by the app l i can t ' s p rev ious r e p r e s e n t a t i v e s 
to simplify t h e issues before the domes t i c cour t s . At the t i m e of the 
jud ic ia l review, he did not have access to t he seized m a t e r i a l s a n d was 
unab le to identify those t h a t were pr ivi leged. As r e g a r d e d the w a r r a n t s , 
r e s t r i c t ions on the i r scope provided p ro tec t ion as it enab led t he person 
be ing s ea r ched to m a k e an in formed decision about w h e t h e r t he search 
had exceeded its scope and if t h e r e was any conce rn ab o u t sensit ive 
m a t e r i a l be ing disclosed, a jud ic ia l figure could m a k e the decis ion as to 
wha t was inc luded. As r e g a r d e d legal profess ional privi lege, it was 
n a r r o w and did not cover t h e wider class of d o c u m e n t s which might 
p r i m a facie be covered . Whi le since Apri l 2000 the appl ican t had 
ob t a ined access to t he seized d o c u m e n t s a n d l i t igat ion could be brought 
to asse r t legal pr ivi lege, this was of l imi ted value since the R e v e n u e had 
been able to view t h e m m e a n w h i l e . As r e g a r d e d the counsel i n s t r u c t e d by 
the R e v e n u e , his i n d e p e n d e n c e was doubt fu l - he was not jointly-
i n s t r u c t e d by bo th pa r t i e s . H e also had to rely on the in fo rma t ion given 
by the inves t iga to rs as to the re levance of m a t e r i a l s to t he inves t iga t ion 
and was u n d e r w r i t t e n gu idance which placed him at l iber ty to consul t the 
inves t iga tors , while no m e n t i o n was m a d e of a sk ing ques t i ons of the 
pe r son subject to the search . 

B. T h e C o u r t ' s a s s e s s m e n t 

T h e C o u r t observes t h a t it is not d i spu t ed t h a t t he sea rch of the 
app l i can t ' s offices cons t i t u t ed an in t e r f e r ence wi th his r igh t s unde r 
Art ic le 8 of t he C o n v e n t i o n (see, in p a r t i c u l a r , Niemietz, c i ted above, 
pp. 33-35, §§ 29-33, w h e r e sea rch of a lawyer ' s office was r e g a r d e d as 
i n t e r f e r ing wi th p r iva te life a n d c o r r e s p o n d e n c e and , po ten t ia l ly h o m e , in 
t he wide r sense impl ied by the F r e n c h tex t which uses t he t e r m "domicile"; 
and m o r e recent ly , Société Colas Est and Others v. France, no. 37971/97, 
§§ 40-42, E C H R 2002-III, w h e r e sea rches ca r r i ed ou t in t he appl icant 
c o m p a n i e s ' offices were found to fall wi th in the scope of the t e r m ) . 

It r e m a i n s to d e t e r m i n e w h e t h e r t he i n t e r f e r ence compl ied wi th the 
r e q u i r e m e n t s of the second p a r a g r a p h . 

I t is not d i s p u t e d t h a t t he s e a r c h was ca r r i ed out "in acco rdance with 
t he law" and t h a t it p u r s u e d the a i m s of t he p reven t ion of c r ime and 
d i sorder , as well as t he economic wel l -be ing of t h e coun t ry . T h e main 
d i spu te b e t w e e n the pa r t i e s is w h e t h e r t he m e a s u r e can be r e g a r d e d as 
"necessa ry in a d e m o c r a t i c society" in p u r s u i t of those a ims , in pa r t i cu la r 
w h e t h e r it was p r o p o r t i o n a t e to those a ims a n d w h e t h e r t h e r e were 
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sufficient p rocedu ra l s a feguards a t t a c h i n g to t he p r o c e d u r e to p r even t any 
abuse or a r b i t r a r i n e s s . In tha t con tex t , it m u s t be no ted t h a t t he sea rch of 
a lawyer 's office i m p i n g e s , or t h r e a t e n s to i m p i n g e , on profess ional secrecy 
and m a y have r epe rcuss ions on the p r o p e r a d m i n i s t r a t i o n of j u s t i c e , a n d 
hence on the r igh t s g u a r a n t e e d by Art ic le 6 of t he C o n v e n t i o n (see 
Niemietz, c i ted above, pp . 35-36, § 37) . 

In t he p r e s e n t case , the C o u r t no tes t h a t t he sea rch was ca r r i ed out 
u n d e r a w a r r a n t issued by a j u d g e , who was r e q u i r e d by law to be 
satisfied t h a t t h e r e was r ea sonab l e g r o u n d for suspec t ing t h a t t he 
commiss ion of a t ax fraud h a d occur red a n d t h a t evidence migh t be 
found a t t he p r e m i s e s to be sea rched . Whi le t h e app l ican t compla ins t h a t 
the g r a n t i n g of t he w a r r a n t was ob t a ined in an ex parte p r o c e d u r e , w h e r e a s 
in o t h e r s t a t u t o r y con t ex t s inter partes p r o c e d u r e s a r e provided for, the 
C o u r t would no te t h a t t h e r e may be good r eason not to give fo rewarn ing 
of a p roposed search . Sc ru t iny by a j u d g e , even in an ex parte p r o c e d u r e , is 
n o n e t h e l e s s an i m p o r t a n t s a fegua rd aga ins t a b u s e (see Funke v. France, 
j u d g m e n t of 25 F e b r u a r y 1993, Ser ies A no. 256-A, p. 25, § 57; see also 
Chappell v. the United Kingdom, j u d g m e n t of 30 M a r c h 1989, Ser ies A 
no. 152-A, p . 25 , §§ 59-61 , conce rn ing the ex parte g r a n t of an A n t o n Pilfer 
o r d e r ) . It does not cons ide r t h a t any s t r o n g object ion ar ises from the fact 
t h a t it was a c i rcui t j u d g e in this case , r a t h e r t h a n a m o r e senior j u d g e . It 
would no te t h a t in d o m e s t i c law it is often a m a g i s t r a t e who provides the 
police wi th w a r r a n t s for c r imina l inves t iga t ions . 

T h e app l i can t has also compla ined abou t the b r e a d t h of the w a r r a n t 
g r a n t e d , in p a r t i c u l a r t h a t it did not give specific de ta i l of t he m a t e r i a l s 
or pe r sons which were the subject of t he sea rch . T h e C o u r t no tes t h a t 
t he first w a r r a n t r e l a t ed to any i t e m s r e l a t i ng to se r ious tax fraud. 
However , a second w a r r a n t was issued, which inc luded a schedule of 
thirty-five c o m p a n i e s a n d individuals l is ted as be ing u n d e r inves t iga t ion . 
It was this w a r r a n t t h a t was e x e c u t e d , a l t h o u g h the d o m e s t i c cour t s gave 
the opinion t h a t bo th w e r e equa l ly lawful. T h e C o u r t is not p e r s u a d e d 
t h a t in t he se c i r c u m s t a n c e s the app l ican t was d e n i e d sufficient indica t ion 
of t h e pu rpose of t h e sea rch to enab le h i m to assess w h e t h e r t he 
inves t iga t ion t e a m ac ted unlawfully or exceeded t he i r powers . 

T h e C o u r t also no tes t h a t t he sea rch was ca r r i ed out u n d e r the 
supervis ion of counse l , whose task was to identify which d o c u m e n t s were 
covered by legal profess ional privi lege and should not be r emoved . T h o u g h 
the appl ican t has den ied t h a t this provided any subs t an t i a l s a feguard , t he 
C o u r t no tes t h a t t he counsel , n o m i n a t e d by t h e A t t o r n e y - G e n e r a l , was 
u n d e r i n s t ruc t ions to act i n d e p e n d e n t l y from the inves t iga t ion t e a m and 
to give i n d e p e n d e n t advice. T h e app l i can t has not c la imed , in any 
d o m e s t i c p roceed ings , t h a t the counsel e r r e d in t he exerc ise of his 
j u d g m e n t . T h e C o u r t sees n o t h i n g s in is ter in t he inclusion in counse l ' s 
i n s t ruc t ions of a r e fe rence to consu l t ing t he inves t iga t ion t e a m w h e r e 
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necessa ry to clarify t he a l leged re levance of an i t em to the inves t iga t ion . I t 
would a p p e a r only logical t h a t t he inves t iga t ion t e a m be r e q u i r e d to 
jus t i fy why they wished to r emove c e r t a i n i t ems . 

Nor does t he C o u r t cons ide r t h a t the a p p r o a c h t a k e n to legal 
profess ional privilege provides too n a r r o w a p ro t ec t i on as a l leged by the 
app l i can t . H a v i n g r ega rd to the def in i t ion of privi lege in d o m e s t i c law, a 
p roh ib i t ion on r emov ing d o c u m e n t s in respec t of which such privi lege can 
be m a i n t a i n e d provides a conc re t e s a fegua rd aga ins t i n t e r f e r ence wi th 
profess ional secrecy and t h e a d m i n i s t r a t i o n of j u s t i c e , b e a r i n g in mind in 
add i t ion t h a t t he r emova l of any d o c u m e n t s to which privi lege in fact 
a t t a c h e d would have r e n d e r e d the In l and R e v e n u e liable to legal 
cha l l enge and , po ten t ia l ly , to pay d a m a g e s . T h e C o u r t is not p e r s u a d e d 
t h a t it can be r e q u i r e d , in o r d e r to p reven t any possibili ty of e r ro r , tha t 
all d o c u m e n t s to which privi lege could p r i m a facie a t t a c h should be 
covered . 

T h e C o u r t concludes t h a t t he sea rch as ca r r i ed out in this case was not 
d i s p r o p o r t i o n a t e to the l e g i t i m a t e a ims p u r s u e d a n d t h a t a d e q u a t e 
s a fegua rds were a t t a c h e d to t he p r o c e d u r e . T h e i n t e r f e r ence can 
accordingly be r e g a r d e d as "necessa ry in a d e m o c r a t i c society" wi th in the 
m e a n i n g of Art ic le 8 § 2 of t he Conven t i on . 

It follows t h a t the app l i can t ' s compla in t s m u s t be re jec ted as 
mani fes t ly i l l-founded p u r s u a n t to Art ic le 35 §§ 3 a n d 4 of the Conven t ion . 

2. T h e app l i can t compla ined t h a t he did not have an effective r e m e d y 
in respec t of t he sea rch and se izu re , re ly ing on Art ic le 13 which provides: 

"Everyone whose rights and freedoms as set forth in [the] Convention are violated 
shall have an effective remedy before a national authority notwithstanding that the 
violation has been committed by persons acting in an official capacity." 

T h e G o v e r n m e n t s u b m i t t e d t h a t the appl ican t could have b r o u g h t any 
compla in t aga ins t t he se izure of d o c u m e n t s before a c o m p e t e n t cour t . If a 
d o c u m e n t was found to be pr ivi leged it could not have been used a n d the 
In land R e v e n u e would have b e e n open to a c la im in d a m a g e s . T h e scope of 
t h e c o u r t s ' review was the re fo re effective. 

T h e appl ican t a r g u e d t h a t the Divisional C o u r t was l imi ted to 
cons ide r ing w h e t h e r t he s e a r c h was in acco rdance wi th s t a t u t o r y pro
visions and d o m e s t i c law a n d did not give cons ide ra t ion to w h e t h e r the re 
w e r e overal l sufficient s a f egua rds aga ins t abuse or to p ropor t iona l i ty . 

Accord ing to the C o u r t ' s case- law, Art ic le 13 appl ies only w h e r e an 
individual has an " a r g u a b l e c l a i m " to be t he vict im of a viola t ion of a 
Conven t i on r ight (see Boyle and Rice v. the United Kingdom, j u d g m e n t of 
27 Apri l 1988, Ser ies A no. 131, p . 23 , § 52). 

In conclus ion the C o u r t finds t h a t the app l i can t ' s c o m p l a i n t s u n d e r 
Art ic le 8 a r e mani fes t ly i l l - founded. For s imi la r r easons , t he appl icant 
does not have an " a r g u a b l e c l a i m " a n d Ar t ic le 13 is t he re fo re inappl ica-
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ble to his case . It follows t h a t this pa r t of t he appl ica t ion is also mani fes t ly 
i l l-founded wi th in t he m e a n i n g of Art ic le 35 § 3 of the C o n v e n t i o n and 
m u s t be re jec ted p u r s u a n t to Art ic le 35 § 4. 

For t he se r ea sons , the C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 
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SOMMAIRE1 

Perquisit ion opérée dans le bureau d'un avocat et enlèvement de documents 
dans le cadre d'une enquête sur une fraude fiscale concernant ses clients 

Article 8 

Vie privée - Correspondance - Perquisition opérée dans le bureau d'un avocat et enlèvement de 
documents dans le cadre d'une enquête concernant ses clients - Ingérence - Prévention des 
infractions pénales - Défense de l'ordre - Bien-être économique du pays - Nécessaire dans une 
société démocratique - Perquisition - Garanties contre les abus - Procédure non contradictoire — 
Contrôle juridictionnel de la perquisition - Degré de précision d'un mandat de perquisition -
Secret professionnel de l'avocat - Contrôle assuré par un conseil indépendant - Proportionnalité 

* 
* * 

Le requérant est avocat. L'administration fiscale, qui soupçonnait de fraude 
certains de ses clients, obtint sur requête unilatérale un mandat pour pouvoir 
perquisitionner les bureaux de l'intéressé. Dans le cadre de la procédure, le 
conseil désigné par Y Attorney-Général fut chargé par le fisc d'indiquer à ses agents 
si tel document que ceux-ci voulaient emporter était protégé par le secret 
professionnel de l'avocat. Toute pièce répondant à ce critère était restituée aux 
solicitors du requérant . Un certain nombre de documents, dossiers et registres 
furent saisis. L'intéressé contesta la régularité du mandat, alléguant qu'il ne 
contenait pas assez de précisions sur les éléments à saisir. La Divisional Court 
confirma la validité du mandat. En ce qui concerne le rôle du conseil 
indépendant, elle estima que sa présence n'avait pas vicié la légalité de la saisie 
et de l'enlèvement des documents. Elle souligna que seuls les tribunaux pouvaient 
déterminer si un objet était protégé par le secret professionnel de l'avocat. Les 
tribunaux pouvaient empêcher un agent du fisc d'emporter une pièce ainsi 
protégée et, si celui-ci agissait de manière illicite, la responsabilité civile de 
l'administration fiscale pouvait être engagée. 

1. Article 8: il y a eu ingérence dans les droits du requérant au regard de cette 
disposition. Cette atteinte était prévue par la loi et poursuivait les buts légitimes 
que sont la prévention des infractions pénales et la défense de l'ordre, ainsi que le 
bien-être économique du pays. S'agissant du caractère nécessaire de cette 
ingérence dans une société démocrat ique: bien que le mandat eût été décerné 
sur requête unilatérale, il peut y avoir de bonnes raisons de ne pas avertir qu'une 
perquisition est projetée, et l 'examen attentif d'un juge est une garantie 
importante. Au sujet du prétendu manque de précisions sur la documentation ou 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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les personnes visées par la perquisition, la Cour n'est pas convaincue que, vu les 
circonstances, le requérant ait été prive d'indications suffisantes quant à l'objet de 
la perquisition pour pouvoir apprécier si l'équipe chargée de l'enquête agissait de 
manière irrégulière ou en outrepassant ses pouvoirs. Concernant la supervision 
assurée par le conseil, ce dernier avait reçu pour instructions d'agir de manière 
indépendante à l'égard des enquêteurs et de formuler ses avis l ibrement; le 
requérant n'a pas prétendu qu'il aurait commis une erreur de jugement. Enfin, 
une interdiction d'enlever les documents protégés par le secret professionnel de 
l'avocat fournit une garantie concrète contre toute at teinte à la confidentialité 
professionnelle et à l 'administration de la justice, puisqu'en outre l'enlèvement 
de tels documents pouvait faire l'objet d'une action en justice et éventuellement 
d'une demande de dommages-intérêts. La perquisition n'était donc pas 
disproportionnée aux buts légitimes poursuivis: défaut manifeste de fondement. 
2. Article 13: le grief du requérant tiré de l'article 8 ayant été rejeté comme étant 
manifestement mal fondé, il n'a pas de grief défendable au sens de l'article 13: 
défaut manifeste de fondement. 
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(...) 

E N F A I T 

Le r e q u é r a n t , M. Alwin T a m o s i u s , est un r e s so r t i s san t des E t a t s -Un i s 

né en 1951 et r é s idan t au R o y a u m e - U n i . Il est r e p r é s e n t é d e v a n t la C o u r 

par M' A. Lockley, avocat à Sheffïeld. 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i ls ont é té exposés pa r les pa r t i e s , peuven t 

se r é s u m e r c o m m e suit . 

Le r e q u é r a n t est avocat et associé du cab ine t T a m o s i u s & P a r t n e r s , 

don t les b u r e a u x sont é tabl is à Londres . Depu i s 1996 envi ron , l 'un de ses 

c l ien ts , M. F r e s t a d i u s , faisait l 'objet d ' u n e e n q u ê t e de l ' admin i s t r a t i on 

fiscale. 

Le 20 ju i l l e t 1998, celle-ci t e n t a d ' e x é c u t e r un m a n d a t de pe rqu i s i t ion 

d a n s les b u r e a u x du r e q u é r a n t , l eque l invoqua le secre t profess ionnel de 

l 'avocat au sujet des doss iers qu 'e l l e voulai t e x a m i n e r et saisir. 

L ' a d m i n i s t r a t i o n des i m p ô t s se plia. 

Le 10 aoû t 1999, M. F r e s t a d i u s fut renvoyé en j u g e m e n t pour deux 

chefs de f raude fiscale. Il avai t a p p a r e m m e n t pr is p a r t à u n plan de 

f raude fiscale en p laçan t à l ' é t r a n g e r des commiss ions qu ' i l avai t touchées . 

Le 21 s e p t e m b r e 1999, su r r e q u ê t e un i l a t é r a l e , l ' a d m i n i s t r a t i o n fiscale 

ob t in t de la Crown Court u n m a n d a t pour pouvoir p e r q u i s i t i o n n e r les 

locaux en ques t i on à la r e c h e r c h e de d o c u m e n t s m e t t a n t en évidence les 

f raudes fiscales g raves don t elle soupçonna i t u n ou p lus ieurs c l ients du 

r e q u é r a n t . Le fisc supposa i t é g a l e m e n t q u e l ' in té ressé l u i - m ê m e avai t pu 

c o m m e t t r e de tel les inf rac t ions , en pa r t i cu l i e r qu ' i l é ta i t imp l iqué d a n s les 

a r r a n g e m e n t s pris pour p lace r des commiss ions à l ' é t r a n g e r et qu ' i l avait 

a idé à d i s s imule r ces m a n œ u v r e s à l ' admin i s t r a t i on fiscale. 

Le m a n d a t de pe rqu i s i t i on é ta i t ainsi l ibel lé : 

«Tout agent qui pénètre [dans un local] en vertu du présent mandat peut : a) se faire 
accompagner des personnes dont la présence lui semble utile; b) saisir et enlever tous 
objets ayant ou semblant avoir un lien avec une fraude fiscale grave touchant à l'impôt 
sur les sociétés, à l'impôt sur le revenu ou à d'autres obligations afférentes à ces 
prélèvements, objets dont il a des raisons légitimes de penser qu'ils peuvent être 
nécessaires comme éléments de preuve aux fins de poursuites concernant l'infraction 
susmentionnée; c) fouiller ou faire fouiller toute personne qui se trouve sur place et 
dont il a des raisons légitimes de penser qu'elle est en possession de tels objets, étant 
entendu toutefois qu'un individu ne peut être fouillé que par une personne du même 
sexe. Aucun objet visé par le secret professionnel de l'avocat (tel que défini par 
l'article 10 de la loi de 19H4 sur la police et les preuves en matière pénale) 
(«PACE 1984») ne peut être emporté hors des locaux.» 
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Le m a n d a t fut exécu té le 29 s e p t e m b r e 1999, ma i s d a n s un p r e m i e r 

t e m p s a u c u n e pièce ne fut e x a m i n é e ni saisie . Les pa r t i e s d i s c u t è r e n t en 

vue d ' un accord sur les ques t i ons re la t ives a u secre t profess ionnel de 

l 'avocat , ma i s ne t r o u v è r e n t a u c u n e solu t ion . Le m ê m e j o u r , les solicitors 

d u r e q u é r a n t r é c l a m è r e n t l ' au to r i sa t ion de d e m a n d e r un con t rô le 

j u r i d i c t i onne l du m a n d a t . Ils l ' ob t in ren t le 30 s e p t e m b r e 1999, sous 

réserve q u e l ' a d m i n i s t r a t i o n fiscale s ' e n g a g e â t à p lacer d a n s un sac 

o p a q u e scellé t ou t e pièce en levée d a n s les locaux en q u e s t i o n et à 

s ' abs t en i r de l ' é tud ie r j u s q u ' à l ' e x a m e n comple t de l 'affaire. Le p r e m i e r 

m a n d a t devan t exp i re r le 30 s e p t e m b r e , l ' a d m i n i s t r a t i o n fiscale ob t in t un 

second m a n d a t sur r e q u ê t e u n i l a t é r a l e , don t le libellé é t a i t i d e n t i q u e à 

ceci p rès qu ' ava i t é té a jou tée la précis ion s u i v a n t e : «(...) ob l iga t ions 

a f fé ren tes à ces p r é l è v e m e n t s , concernant les personnes mentionnées dans 

l'annexe, (...)». L ' a n n e x e don t il s 'agit c o m p o r t a i t les n o m s de t r en t e - c inq 

socié tés et individus impl iqués d a n s les a r r a n g e m e n t s qu i selon 

l ' a d m i n i s t r a t i o n fiscale visaient à f r auder . 

Le Г ' oc tobre 1999, le second m a n d a t de pe rqu i s i t i on fut e x é c u t é . 

Q u e l q u e so ixan t e -neu f d o c u m e n t s , doss iers et r eg i s t r e s furent e x a m i n é s 

et saisis. La p r o c é d u r e se dé rou l a c o m m e suit . Des a g e n t s perqu is i 

t i o n n è r e n t , à la r e c h e r c h e de pièces à p r e n d r e en cons idé ra t ion . La 

p e r t i n e n c e une fois d é t e r m i n é e , les d o c u m e n t s conce rnés é t a i en t é tud iés 

p a r le conseil dés igné par YAttorney-General et c h a r g é pa r l ' a d m i n i s t r a t i o n 

fiscale de d i re si tel d o c u m e n t ou a u t r e objet qu i lui é ta i t m o n t r é : a) é t a i t 

p r o t é g é p a r le secre t profess ionnel de l ' avoca t ; b) n ' é t a i t pas p ro t égé pa r 

ce secre t ; c) a u r a i t é té p ro t égé p a r ce secre t s'il n 'y avait eu la d é r o g a t i o n 

p o u r f raude ou infract ion p révue pa r l 'ar t ic le 10 § 2 de la Р А С Е 1984. T o u t 
d o c u m e n t cons idéré c o m m e é t a n t visé p a r le secre t profess ionnel de 

l 'avocat é t a i t r e s t i t ué aux solicitors du r e q u é r a n t . Il fut d res sé u n e liste de 

t o u t e s les pièces vues pa r le consei l , lequel émi t un avis su r chacune 

d ' e n t r e elles. 

Le 5 novembre 1999, la Divisional Court e s t i m a q u ' a u c u n des deux 

m a n d a t s n 'ava i t é té e n t a c h é d ' i l légal i té . 

Elle r e j e t a les a r g u m e n t s du r e q u é r a n t selon lesquels le m a n d a t ne 

d o n n a i t pas de précis ions a d é q u a t e s sur les pièces qu i pouva ien t ê t r e 

saisies, cons idé ran t q u e r ien d a n s la loi n ' ex igea i t la pa r t i cu l a r i s a t i on 

r é c l a m é e p a r l ' in té ressé . La val id i té du m a n d a t d é p e n d a i t non pas des 

indica t ions qu ' i l con t ena i t , ma i s de l ' ex is tence d ' u n e ra ison l ég i t ime de 

pense r q u ' u n e f raude grave avai t é té c o m m i s e et q u e des é l é m e n t s de 

p reuve s e r a i en t t rouvés d a n s les locaux en ques t i on . 

«La faille de l 'argument avancé par le requérant réside dans l'affirmation selon 

laquelle une plus grande particularisation apporte une meilleure protection contre la 

saisie et l'enlèvement d'objets non pert inents pour l 'enquête ou visés par le secret 

professionnel de l'avocat. (...) La protection contre la saisie et l 'enlèvement de pièces 

non perlinentes ou réservées est prévue au paragraphe 4. Même si le mandat avait été 
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plus précis, il n'aurait pas accru la protection offerte. Une plus grande précision comme 
celle que demande le requérant n'aurait ni empêché ni pu empêcher les agents de 
l'administration fiscale de saisir et d'enlever les pièces qu'ils étaient autorisés à 
emporter en vertu du paragraphe 3.» 

C o n c e r n a n t les griefs du r e q u é r a n t relat i fs à l ' e x a m e n m i n u t i e u x 

effectué pa r le conseil sur m a n d a t de l ' a d m i n i s t r a t i o n fiscale, la Divisional 

Court se p r o n o n ç a ainsi : 

«L'interdiction posée au paragraphe 4 est absolue. Un document visé par le secret 
professionnel ne peut être ni saisi ni enlevé. En conséquence, si un agent saisit et 
enlève des documents qui font à juste titre l'objet d'un secret professionnel, il agit de 
manière illicite et peut en être empêché par le tribunal, qui lui ordonnera par ailleurs de 
restituer les pièces en question. De plus, si l'agent a agi de manière illicite, la 
responsabilité civile de l'administration fiscale peut être engagée. Ainsi, s'il s'avère par 
la suite que le conseil a eu tort, sa présence n'aidera pas l'administration fiscale à 
s'opposer à une action engagée par le tribunal pour tenter de remédier à la saisie et à 
l'enlèvement illicites de documents visés par le secret professionnel. Il incombe au 
tribunal de déterminer si les documents réellement saisis et enlevés étaient ainsi 
protégés. Le secret professionnel, qui est fragile, doit être protégé par le régime légal 
au moyen des procédures et des sanctions judiciaires. C'est seulement lorsque [ces 
procédures et sanctions] font défaut que l'on s'aperçoit qu'il y a eu atteinte au droit au 
respect de la vie privée et au droit d'accès à un avocat. C'est là que réside la difficulté 
pour le requérant. Une plainte relative à la lésion de ses droits serait plus aisée à 
apprécier dans le cadre d'un grief selon lequel des documents protégés par le secret 
professionnel ont effectivement été saisis et enlevés. Cette question reste peut-être 
sujette à débat, mais pour l'heure, rien ne montre qu'aucun des documents saisis et 
enlevés était protégé. 

En attendant, l'administration fiscale avait la possibilité, pour se prémunir contre 
une saisie et un enlèvement illicites, de se faire assister par un conseil désigné par 
VAttorney-Général. La présence de ce conseil protégeait également le requérant (...). [L]a 
légalité de la saisie et de l'enlèvement n'a pas été viciée par la présence du conseil. En 
fait, j'aurais pensé que dans des affaires comme celles-ci, cette présence méritait d'être 
encouragée, étant entendu qu'elle ne devait pas empêcher un solicitor désireux 
d'invoquer un véritable droit au secret professionnel de l'avocat de saisir aussi vite que 
possible les tribunaux à cet effet. » 

Le r e q u é r a n t sollicita a u p r è s de la C h a m b r e des lords l ' au to r i sa t ion de 

faire appe l , m a i s sa d e m a n d e fut re je tée le 17 avril 2000. 

Q u e l q u e d e u x ans plus t a rd , à une d a t e non préc i sée , il fut décidé que 

l ' in té ressé ne se ra i t pas poursuiv i . 

B. Le dro i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

/. Disposition légale en matière de perquisition 

L'a r t i c le 20C de la loi de 1970 sur la ges t ion des impô t s ( tel le que 

modifiée) d ispose : 
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« 1 . Si le magistral compétent constate, sur la base d'informations données sous 

serment par un agent de l 'administration fiscale, que 

a) il y a des raisons légitimes de penser qu 'une infraction impliquant une fraude grave 

en rapport avec un impôt ou touchant à un impôt est, a été ou va être commise et que des 

éléments de preuve seront découverts sur les lieux indiqués dans les informations ; et que 

b) en demandant l'autorisation d'intervenir en vertu du présent article, l'agent agit avec 

l'approbation de l'administration fiscale donnée dans le cadre de l'affaire en question, 

l 'autorité peut décerner un mandat écrit habilitant un agent du fisc à pénétrer dans les 

locaux, si nécessaire par la force, afin d'y effectuer une perquisition, et ce à tout moment 

dans un délai de quatorze jours à compter de la date de délivrance du mandat . 

(...) 

3. Un agent qui pénètre [dans un local] (...) peut a) se faire accompagner des 

personnes dont la présence lui semble utile ; b) saisir et enlever tous objets s'y trouvant 

dont il a des raisons légitimes de penser qu'ils peuvent être nécessaires comme éléments 

de preuve. 

4. Rien dans l'alinéa 3 ci-dessus n'autorise la saisie et l'enlèvement de documents qui 

sont en possession d'un barrister, advocate ou solicitât et au sujet desquels le secret 

professionnel pourrait être invoqué.» 

2. Rôle du conseil chargé d'examiner les pièces enlevées durant les perquisitions 

Dés igné p a r Y Attorney-Général p o u r i n t e rven i r d a n s le c ad re de ces 

pe rqu i s i t ions , le conseil , su ivant les in s t ruc t ions qui lui ava ien t é t é 

d o n n é e s , devai t é m e t t r e u n avis su r tout d o c u m e n t ou objet au sujet 

d u q u e l le secre t profess ionnel de l 'avocat (SPA) é ta i t ou pouvai t ê t r e 

invoqué , de s o r t e qu ' i l fût possible de d é t e r m i n e r si le d o c u m e n t ou 

l 'objet conce rné é t a i t : 

a) p r o t é g é p a r le SPA, d a n s un cas où la d é r o g a t i o n pour f raude ou 

infract ion ne s ' app l iqua i t p a s ; 

b) p e r t i n e n t et non p r o t é g é p a r le SPA; 

c) p e r t i n e n t , d a n s u n cas où le SPA s ' app l iqua i t n o r m a l e m e n t ma i s 

t o m b a i t face à la d é r o g a t i o n p o u r f raude ou infrac t ion. 

Le conseil reçut les ind ica t ions s u i v a n t e s : 

« 1.4 Vous ne faites pas partie de l'équipe qui perquisitionne mais êtes là pour donner 

un avis indépendant. Vous ne devez pas vous permet t re d'orienter la collecte de preuves 

pour aider à la découverte de pièces durant la perquisition. Les pièces une fois 

découvertes par un agent susceptible de témoigner à ce sujet si l'affaire débouche sur un 

procès, il vous incombe de les examiner aux fins spécifiées par les présentes instructions. 

( . . . ) 

2.1 Dans l'hypothèse où le SPA serait invoqué au sujet d'une pièce et au cas où un 

agent découvrirait une pièce susceptible d'être protégée par le SPA, il est de votre 

responsabilité d'évaluer le bien-fondé d'une telle plainte. Même si l 'administration 

fiscale vous a mandaté pour être présent, vous êtes là pour déterminer en toute 

indépendance si la pièce en question est protégée par le SPA.» 
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3. Secret professionnel de l'avocat 

L'ar t ic le 10 d e la loi de 1984 sur la police e t les p reuves e n m a l i è r e 

péna le est a insi libellé : 

« 1. Sous réserve du paragraphe 2 ci-dessous, dans la présente loi, les termes « pièces 

protégées par le secret professionnel de l'avocat » visent : 

a) les communications entre un conseiller juridique professionnel et son client ou 

toute personne représentant son client, faites dans le cadre de l'assistance juridique au 

profit du client ; 

b) les communications entre un conseiller juridique professionnel et son client ou 

toute personne représentant son client, ou bien entre un tel conseiller, son client ou 

tout représentant et toute autre personne, faites dans le cadre ou en vue d'une 

procédure judiciaire et aux fins d'une telle procédure ; 

c) les pièces qui sont contenues ou évoquées dans ces communications et sont établies : 

i. dans le cadre d'une assistance juridique ; 

ii. dans le cadre ou en vue d'une procédure judiciaire et aux fins d'une telle 

procédure (...) 

2. Les pièces conservées aux fins de servir un objectif délictueux ne sont pas visées 

par le secret professionnel de l'avocat. » 

G R I E F S 

Invoquan t l 'ar t ic le 8 de la C o n v e n t i o n , le r e q u é r a n t se p la in t q u e la 

dé l iv rance et l ' exécut ion d e s m a n d a t s a ien t p o r t é a t t e i n t e à son dro i t a u 

respec t de sa vie privée et de sa c o r r e s p o n d a n c e . Il aff irme en pa r t i cu l i e r 

q u e la p o r t é e du m a n d a t de pe rqu i s i t i on d a t é du 21 s e p t e m b r e 1999 ne se 

l imi ta i t pas aux in fo rma t ions c o n c e r n a n t des p e r s o n n e s dés ignées 

n o m i n a t i v e m e n t , que la déf ini t ion légale du secre t profess ionnel d e 

l 'avocat es t t r o p res t r i c t ive , e t q u e le conseil ayan t superv isé l 'opéra t ion 

n ' é t a i t pas v r a i m e n t i n d é p e n d a n t . 

Sous l ' angle de l 'ar t ic le 13 de la C o n v e n t i o n , l ' i n té ressé a l lègue 

avoir é té privé de recours effectif, en pa r t i cu l i e r pa r ce q u e la loi de 1998 

sur les dro i t s de l ' h o m m e n ' é t a i t pas encore en v igueur lors d u cont rô le 

j u r i d i c t i onne l e t q u e la j u r id i c t i on c o n c e r n é e n ' a donc pu r e c h e r c h e r 

si l ' a t t e in t e à ses d ro i t s é t a i t p r o p o r t i o n n é e , c o n f o r m é m e n t à la 

j u r i s p r u d e n c e de la C o u r . 

E N D R O I T 

1. Le r e q u é r a n t se p la in t de la pe rqu i s i t i on de son b u r e a u et de la 

saisie de d o c u m e n t s . Il invoque l 'ar t icle 8 de la C o n v e n t i o n , d o n t les 

passages p e r t i n e n t s d i sposen t : 
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« 1. Toute personne a droit au respeet de sa vie privée (...), de son domicile et de sa 
correspondance. 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 

pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 

dans une société démocratique, est nécessaire à la sécurité nationale, à la sûreté 

publique, au bien-être économique du pays, à la défense de l'ordre et à la prévention 

des infractions pénales, à la protection de la santé ou de la morale, ou à la protection 

des droits et libertés d 'autrui. » 

A. T h è s e s d e s p a r t i e s 

Le G o u v e r n e m e n t a d m e t q u e les pe rqu i s i t ions opérées d a n s les locaux 

profess ionnels du r e q u é r a n t o n t c o n s t i t u é u n e i ngé rence d a n s l 'exercice 

pa r celui-ci de ses dro i t s au r e g a r d de l 'ar t ic le 8. Toute fo i s , ces m e s u r e s 

é t a i e n t p révues pa r la loi et poursu iva ien t le bu t l ég i t ime cons i s t an t à 

a s s u r e r la p réven t ion des infrac t ions péna le s ( f raude fiscale de g r a n d e 

e n v e r g u r e ) et la p ro tec t ion du b i en -ê t r e é c o n o m i q u e du pays. Il con t e s t e 

q u e les pe rqu i s i t i ons a i en t é t é en quoi q u e ce soit d i s p r o p o r t i o n n é e s ou 

qu 'e l les ne soient pas al lées de pa i r avec des g a r a n t i e s p r o c é d u r a l e s . 

A u c u n e p l a in t e n ' a j a m a i s é té d é p o s é e au sujet d ' u n e q u e l c o n q u e 

a t t e i n t e p o r t é e a u x dro i t s du r e q u é r a n t en ra ison des d o c u m e n t s saisis, 

a lors qu ' i l é ta i t possible de faire é t a t d ' u n éven tue l a b u s devan t un 

t r i b u n a l . Le m a n d a t p e r m e t t a n t de p é n é t r e r d a n s les locaux ne pouvai t 

ê t r e dél ivré que pa r un circuit judge - e t non p a r un j u g e non j u r i s t e - , 

lequel deva i t ê t r e convaincu qu ' i l y avai t des motifs l ég i t imes de 

s u s p e c t e r la commiss ion d ' u n e f raude fiscale et q u e des é l é m e n t s de 

p reuve a l la ien t ê t r e t rouvés dans les locaux visés. De plus , les t r i b u n a u x 

conse rva ien t les ple ins pouvoirs en m a t i è r e de cont rô le d e s ac tes des 

o r g a n e s jud ic i a i r e s e t exécut i fs . U n h a u t niveau de p r o t e c t i o n é ta i t 

d ' a i l l eurs a t t a c h é à la conf ident ia l i té des r e l a t ions e n t r e l 'avocat et ses 

c l ients ( secre t profess ionnel de l ' avocat ) , pu i squ ' on t é té i n t e r d i t s la saisie 

et l ' en l èvemen t d e tou t d o c u m e n t a u sujet d u q u e l le secre t profess ionnel 

pouvai t ê t r e invoqué . 

C o n c e r n a n t la la rge p o r t é e d u m a n d a t , le G o u v e r n e m e n t aff irme 

q u ' u n e fo rmula t ion plus p réc i se de cet ac te n ' a u r a i t pas accru la 

p ro tec t ion con t r e la saisie et l ' en l èvemen t d 'obje ts d é n u é s d ' i n t é r ê t pour 

l ' e n q u ê t e ou visés pa r le secre t profess ionnel de l 'avocat . P a r son é t e n d u e , 

le secre t profess ionnel est favorable à la p e r s o n n e don t les locaux sont 

pe rqu i s i t i onnes , p u i s q u ' u n c r i t è r e object if es t a p p l i q u é ; q u e l ' individu 

p r o c é d a n t à l ' en l èvemen t des d o c u m e n t s ait ou non un soupçon l ég i t ime 

est hors de p ropos . De plus , le conseil ayan t supervisé la pe rqu i s i t i on ne 

faisait pas pa r t i e de l ' équipe c h a r g é e de la pe rqu i s i t i on mais é ta i t p r é s e n t 

p o u r é m e t t r e l i b r e m e n t des avis et agi r e n t ou t e i n d é p e n d a n c e pour 

d é t e r m i n e r si u n e pièce é t a i t p r o t é g é e pa r le secre t profess ionnel de 
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l 'avocat . En l ' espèce , il n ' a é t é fo rmulé a u c u n e p l a in t e q u a n t à un par t i 

pr is d u conseil , ni a u c u n e accusa t ion selon laque l le il a u r a i t c o m m i s u n e 

e r r e u r en c lassan t les d o c u m e n t s par c a t é g o r i e s ; l 'avocat du r e q u é r a n t a 

du r e s t e a d m i s qu ' i l avai t agi avec m i n u t i e et i n t é g r i t é . A u c u n d o c u m e n t 

n ' a u r a i t pu ê t r e ut i l isé avan t q u e fût t r a n c h é u n éven tue l r ecours 

j ud ic i a i r e de l ' in té ressé pour p r o t e s t e r con t r e l ' en l èvemen t d ' u n e pièce. 

Le r e q u é r a n t aff irme q u e l ' ingérence d a n s ses d ro i t s é ta i t d ispro

p o r t i o n n é e . U n g r a n d n o m b r e de d o c u m e n t s on t é té enlevés et son 

t ravai l en a pâ t i . Son a r g u m e n t p r e m i e r est qu ' i l faut e x a m i n e r le 

c a r a c t è r e g l o b a l e m e n t suffisant des g a r a n t i e s c o n t r e l ' a t t e in t e à ses 

dro i t s qui r é s u l t e r a i t d ' un abus du pouvoir de pe rqu i s i t i onne r . Ces 

g a r a n t i e s é t a i en t selon lui insuff isantes . Le m a n d a t de pe rqu i s i t ion a é té 

accordé sur r e q u ê t e u n i l a t é r a l e en l ' absence d ' un avocat ( c o n t r a i r e m e n t à 

la p r o c é d u r e p révue pa r la loi de 1984 su r la police et les p reuves en 

m a t i è r e p é n a l e ) , et le fait q u ' u n j u g e ait au to r i s é la pe rqu i s i t i on n ' é t a i t 

pas u n e g a r a n t i e suffisante d a n s l 'affaire Niemietz c. Allemagne ( a r r ê t d u 

16 d é c e m b r e 1992, sér ie A n" 251-B) ; en tou t é t a t de cause , il é ta i t 

p r é o c c u p a n t q u e le j u g e , d a n s ce type d 'affaire , ne fût pas su f f i samment 

chev ronné . 

De plus , tou t con t rô le j u r i d i c t i onne l p o s t é r i e u r aux faits i n t e rv i endra i t 

t r o p t a r d , les d o c u m e n t s ayan t dé jà é t é en levés e t lus . D e t o u t e m a n i è r e , 

un individu n 'es t souvent pas en m e s u r e de d é t e r m i n e r s'il est possible de 

s 'opposer à l ' en l èvemen t d ' u n e pièce . U n tel con t rô le peu t u n i q u e m e n t 

r e m é d i e r à u n a b u s , e t non le p réven i r . Le r e q u é r a n t n ' a d m e t pas l ' idée 

q u e p a r m i les d o c u m e n t s enlevés pa r l ' agen t a u c u n n ' é t a i t d é n u é de 

p e r t i n e n c e ou p r o t é g é ; les p r é c é d e n t s r e p r é s e n t a n t s de l ' in té ressé ont 

fait ce t t e concess ion pour simplif ier les ques t i ons soulevées d e v a n t les 

j u r id i c t ions n a t i o n a l e s . Au m o m e n t du con t rô le j u r i d i c t i o n n e l , il n 'avai t 

pas accès aux pièces saisies et n ' é t a i t pas en m e s u r e de dé s igne r celles 

qu i é t a i en t p r o t é g é e s . S 'agissant des m a n d a t s , la res t r i c t ion de leur 

po r t ée fournit une p ro tec t ion en p e r m e t t a n t à la p e r s o n n e conce rnée pa r 

la pe rqu i s i t i on d e d é t e r m i n e r de façon éc la i rée si c e t t e m e s u r e a débo rdé 

ou non du c a d r e p r é v u ; si l ' in té ressé c ra in t la d ivu lga t ion de d o c u m e n t s 

sens ib les , un m a g i s t r a t peu t i n t e rven i r p o u r préc iser que l les sont les 

p ièces visées p a r le m a n d a t . P o u r ce qu i est du sec re t profess ionnel de 

l 'avocat , il est l imi té et ne couvre pas la vas te ca tégor ie des d o c u m e n t s 

qu i p o u r r a i e n t de p r i m e abord ê t r e p r o t é g é s . C e r t e s , depu i s avril 2000, le 

r e q u é r a n t pouvai t accéder aux d o c u m e n t s saisis et e n g a g e r une act ion 

pour faire valoir le secre t profess ionnel de l 'avocat , mais ce t t e ac t ion 

n ' ava i t q u ' u n in t é rê t l imité pu i sque d a n s l ' in terval le l ' a d m i n i s t r a t i o n 

fiscale avai t pu p r e n d r e conna i s sance des d o c u m e n t s . C o n c e r n a n t le 

conseil m a n d a t é pa r l ' a d m i n i s t r a t i o n fiscale, son i n d é p e n d a n c e est 

su je t t e à cau t ion , ca r il n ' a pas é t é m a n d a t é c o n j o i n t e m e n t pa r les deux 

pa r t i e s . De plus , il devai t s ' appuyer sur les i n fo rma t ions fournies p a r les 
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e n q u ê t e u r s en ce qui conce rne la p e r t i n e n c e des d o c u m e n t s p o u r les 

inves t iga t ions , et il avai t reçu pa r écrit des o r i e n t a t i o n s qui l ' invi ta ient à 

consu l t e r les e n q u ê t e u r s mais ne m e n t i o n n a i e n t pas la possibi l i té 

d ' i n t e r r o g e r la p e r s o n n e visée p a r la pe rqu i s i t ion . 

B. A p p r é c i a t i o n d e la C o u r 

La C o u r fait obse rve r qu ' i l n 'es t pas c o n t e s t é q u e la pe rqu i s i t i on des 

b u r e a u x du r e q u é r a n t a cons t i tué u n e i ngé rence d a n s ses d ro i t s a u 

r ega rd de l 'ar t icle 8 de la Conven t i on (voir, en par t i cu l i e r , l ' a r rê t Niemietz 

préc i t é , pp . 33-35, §§ 29-33, d a n s lequel la pe rqu i s i t ion du b u r e a u d ' un 

avocat a é té cons idé rée c o m m e u n e ingé rence d a n s la vie pr ivée et la 

c o r r e s p o n d a n c e , voire le «domic i l e» , ce t e r m e ayant u n e c o n n o t a t i o n 

plus la rge q u e le mot «home»; e t , plus r é c e m m e n t , l ' a r r ê t Société Colas Est 

et autres c. France, n" 37971/97, §§ 40-42, C E D H 2002-III, dans lequel la 

C o u r a jugé q u e les b u r e a u x des sociétés r e q u é r a n t e s qu i ava ien t é t é 

pe rqu i s i t i onnes re leva ien t de la not ion d e « d o m i c i l e » ) . 

Il r e s t e à d é t e r m i n e r si l ' i ngérence rempl i s sa i t les condi t ions du second 
p a r a g r a p h e . 

Il ne p r ê t e pas à con t roverse q u e la pe rqu i s i t i on étai t « p r é v u e pa r la loi » 

et poursuiva i t les bu t s que sont la p réven t ion des infract ions péna le s et la 

défense d e l ' o rd re , ainsi q u e le b ien -ê t r e é c o n o m i q u e du pays. La pr inc ipa le 

ques t ion en li t ige e n t r e les pa r t i e s est celle de savoir si la m e s u r e i nc r iminée 

peut pa s se r pour «néces sa i r e d a n s u n e société d é m o c r a t i q u e » pour 

a t t e i n d r e ces b u t s ; il s 'agit en pa r t i cu l i e r de d é t e r m i n e r si ce t t e m e s u r e 

é ta i t p r o p o r t i o n n é e aux bu t s s u s m e n t i o n n é s et si la p r o c é d u r e allai t de 

pai r avec des g a r a n t i e s p rocédura l e s suff isantes pour e m p ê c h e r tout abus 

ou tout a r b i t r a i r e . D a n s ce c o n t e x t e , il convient d 'obse rve r q u e la 

pe rqu i s i t ion du b u r e a u d 'un avocat e m p i è t e ou r i sque d ' e m p i é t e r sur 

le secre t profess ionnel et d 'avoir des répe rcuss ions sur la bonne 

a d m i n i s t r a t i o n de la j u s t i c e e t , p a r t a n t , sur les dro i t s g a r a n t i s pa r 

l 'ar t ic le 6 de la C o n v e n t i o n (Niemietz p r éc i t é , pp . 35-36, § 37). 

En l ' espèce , la pe rqu i s i t i on a é t é o p é r é e en ve r tu d ' un m a n d a t d é c e r n é 

pa r u n j u g e ; de pa r la loi, celui-ci devai t e s t i m e r qu ' i l y avai t u n e b o n n e 

ra ison de p e n s e r qu' i l y avait eu f raude fiscale et que des é l é m e n t s de 

p reuve p o u r r a i e n t ê t r e découve r t s d a n s les locaux à pe rqu i s i t i onne r . Si le 

r e q u é r a n t se p la in t q u e le m a n d a t a é t é o b t e n u d a n s le c ad re d ' une 

p r o c é d u r e non con t r ad i c to i r e , a lors q u e d a n s d ' a u t r e s con t ex t e s définis 

p a r la loi des p r o c é d u r e s con t r ad ic to i r e s sont p révues , la C o u r fait 

observer qu ' i l peu t y avoir de bonnes ra i sons de ne pas ave r t i r q u ' u n e 

pe rqu i s i t ion est p ro j e t ée . L ' e x a m e n a t t e n t i f d 'un juge , m ê m e d a n s une 

p r o c é d u r e non con t r ad ic to i r e , est n é a n m o i n s une g a r a n t i e i m p o r t a n t e 

con t re t ou t abus (voir, p a r e x e m p l e , Funke c. France, a r r ê t du 25 février 
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1993, série A n" 256-A, p. 25, § 57 ; voir aussi Chappell c. Royaume-Uni, a r r ê t 

du 30 m a r s 1989, sér ie A n" 152-A, p . 25 , §§ 59-61 , e o n c e r n a n t l 'octroi d ' u n e 

o r d o n n a n c e di te « A n t o n P i l l e r» su r r e q u ê t e u n i l a t é r a l e ) . La C o u r e s t ime 

q u ' a u c u n e object ion solide ne rés ide dans le fait qu ' i l s 'agisse d a n s ce t t e 

affaire d ' un circuit judge, e t n o n d ' u n j u g e plus c h e v r o n n é . Elle relève q u ' e n 

droi t i n t e rne c 'est souvent u n j u g e non j u r i s t e qui dél ivre à la police un 

m a n d a t pour u n e e n q u ê t e judic ia i re . 

Le r e q u é r a n t se p la in t é g a l e m e n t de la la rge p o r t é e du m a n d a t , en 

pa r t i cu l i e r du fait que cet ac t e ne donna i t pas de précis ions pa r t i cu l i è res 

sur les pièces ou p e r s o n n e s visées pa r la pe rqu i s i t ion . La C o u r rappe l le 

q u e le p r e m i e r m a n d a t s ' app l iqua i t à tou t objet ayan t u n l ien avec une 

f raude fiscale g rave . En r evanche , le second m a n d a t qui fut d é c e r n é étai t 

a c c o m p a g n é d ' u n e a n n e x e é n u m é r a n t les t r en te -c inq e n t r e p r i s e s e t 

individus conce rnés pa r l ' e n q u ê t e . C 'es t ce second m a n d a t qui a é té 

exécu t é , b ien que les jur id ic t ions na t iona le s a ien t e s t i m é q u e les d e u x 

ac tes é t a i en t p a r e i l l e m e n t régu l ie r s . La C o u r n 'es t pas conva incue que 

d a n s ces condi t ions l ' in té ressé ai t é té privé d ' ind ica t ions suff isantes 

q u a n t à l 'objet d e la pe rqu i s i t i on p o u r pouvoir app réc i e r si l ' équipe 

c h a r g é e de l ' e n q u ê t e agissai t de m a n i è r e i r r égu l i è re ou en o u t r e p a s s a n t 

ses pouvoirs . 

La C o u r r appe l l e é g a l e m e n t q u e la pe rqu i s i t i on a é t é m e n é e sous le 

con t rô le d 'un conseil , don t la t â che é ta i t de r e p é r e r les d o c u m e n t s 

p r o t é g é s pa r le secre t profess ionnel de l 'avocat et ne d e v a n t pas ê t re 

en levés . Si le r e q u é r a n t nie q u e ce t t e p r é s e n c e ait c o n s t i t u é u n e g a r a n t i e 

i m p o r t a n t e , la C o u r fait obse rve r q u e ce conseil , dés igné pa r VAttorney-

General, avait reçu pour i n s t ruc t i on d 'ag i r de m a n i è r e i n d é p e n d a n t e à 

l ' égard de l ' équipe c h a r g é e de l ' e n q u ê t e et de fo rmu le r ses avis 

l i b r e m e n t . L ' in t é ressé n 'a aff i rmé d a n s a u c u n e p r o c é d u r e i n t e r n e q u e le 

conseil au ra i t c o m m i s une e r r e u r de j u g e m e n t . La C o u r ne voit r ien 

d ' a l a r m a n t d a n s le fait que les ins t ruc t ions d o n n é e s au conseil 

évoqua ien t la consu l t a t i on de l ' équipe c h a r g é e d ' i n spec t e r lo rsque cela 

é t a i t nécessa i re pour vérifier la p e r t i n e n c e a l l éguée d ' une pièce pour 

l ' e n q u ê t e . Il s emble p a r f a i t e m e n t logique q u e les e n q u ê t e u r s a i en t à 

exp l ique r pou rquo i ils s o u h a i t e n t en lever c e r t a i n e s pièces . 

La C o u r n ' e s t i m e pas non plus q u e l ' a t t i t ude a d o p t é e face au secret 

profess ionnel de l 'avocat ait c o n s t i t u é u n e p ro tec t ion t rop r e s t r e i n t e , 

c o m m e le p r é t e n d le r e q u é r a n t . E u é g a r d à la déf ini t ion q u e d o n n e le 

droi t i n t e rne du secre t p rofess ionnel , u n e in t e rd ic t ion d ' en lever les 

d o c u m e n t s au sujet desque l s c e t t e p ro t ec t i on peu t ê t r e invoquée fournit 

u n e g a r a n t i e conc rè t e c o n t r e t o u t e a t t e i n t e à la conf ident ia l i té 

profess ionnel le et à l ' a d m i n i s t r a t i o n de la j u s t i c e , p u i s q u ' e n ou t r e 

l ' en lèvemen t de tout d o c u m e n t ef fec t ivement conce rné pa r le secret 

profess ionnel au ra i t exposé l ' a d m i n i s t r a t i o n fiscale à une act ion en 

jus t i ce et , é v e n t u e l l e m e n t , à l 'obl igat ion de ve r se r des d o m m a g e s -
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i n t é r ê t s . La C o u r n ' es t pas conva incue q u e l 'on puisse ex iger , pour 

p réven i r tou t r i sque d ' e r r e u r , q u e le sec re t profess ionnel s ' é t ende à 

l ' ensemble des d o c u m e n t s à p r e m i è r e vue conce rnés p a r c e t t e p ro t ec t i on . 

La C o u r conclut q u e la pe rqu i s i t ion , tel le qu ' e f fec tuée en l ' espèce , 

n ' é t a i t p a s d i s p r o p o r t i o n n é e a u x bu t s l ég i t imes poursuivis e t q u e des 

g a r a n t i e s a d é q u a t e s on t a c c o m p a g n é la p r o c é d u r e . L ' i ngé rence l i t igieuse 

peut dès lors ê t r e cons idé rée c o m m e «néces sa i r e clans une société 

d é m o c r a t i q u e », a u sens de l 'ar t ic le 8 § 2 de la C o n v e n t i o n . 

Il s ' ensui t q u e les griefs du r e q u é r a n t doivent ê t r e re je tés c o m m e 

m a n i f e s t e m e n t ma l fondés, en app l ica t ion de l 'ar t icle 35 §§ 3 et 4 de la 

Conven t i on . 

2. Le r e q u é r a n t se p la in t é g a l e m e n t de ne pas avoir d isposé d ' u n 

recours effectif en ce qu i conce rne la pe rqu i s i t ion et la sais ie . Il invoque 

l 'ar t icle 13, qui est ainsi libellé : 

«Toute personne dont les droits et libertés reconnus dans la (...) Convention ont été 

violés, a droit à l'octroi d'un recours effectif devant une instance nationale, alors même 

que la violation aurait été commise par des personnes agissant dans l'exercice de leurs 

fonctions officielles.» 

Le G o u v e r n e m e n t relève q u e le r e q u é r a n t a u r a i t pu se p l a ind re de la 

saisie de d o c u m e n t s a u p r è s d ' une ju r id i c t ion c o m p é t e n t e . Si un d o c u m e n t 

s 'é ta i t avéré p r o t é g é , il n ' a u r a i t pu ê t r e uti l isé et l ' a d m i n i s t r a t i o n fiscale 

se sera i t t rouvée exposée à une d e m a n d e de d o m m a g e s - i n t é r ê t s . 

L ' é t e n d u e du con t rô le d e s t r i b u n a u x é ta i t donc effective. 

Le r e q u é r a n t fait valoir q u e la Divisionai Court pouvai t s e u l e m e n t 

r e c h e r c h e r si le m a n d a t é t a i t conforme aux disposi t ions légales et au 

droi t i n t e r n e ; elle ne s 'est pas d e m a n d é s'il y avai t des g a r a n t i e s globales 

suff isantes c o n t r e les a b u s et si la m e s u r e é t a i t p r o p o r t i o n n é e . 

Selon la j u r i s p r u d e n c e de la C o u r , l 'ar t ic le 13 s ' appl ique u n i q u e m e n t 

l o r squ 'un individu a un « gr ief dé fendab le » selon lequel il est v ic t ime 

d ' une viola t ion d ' u n d ro i t au r e g a r d de la C o n v e n t i o n (Boyle et Rice 

c. Royaume-Uni, a r r ê t du 27 avril 1988, sér ie A n" 131, p . 23 , § 52) . 

La C o u r a cons t a t é ci-dessus q u e les griefs du r e q u é r a n t t i rés de 

l 'ar t icle 8 sont m a n i f e s t e m e n t m a l fondés. P o u r des ra i sons s imi la i res , 

l ' in té ressé n ' a pas de «gr ie f d é f e n d a b l e » et l 'ar t icle 13 n 'es t donc pas 

appl icab le à l 'espèce. Il s ' ensui t q u e ce volet de la r e q u ê t e est é g a l e m e n t 

m a n i f e s t e m e n t m a l fondé au sens de l 'ar t ic le 35 § 3 de la C o n v e n t i o n et 

doit ê t r e re je té en app l i ca t ion d e l 'ar t ic le 35 § 4. 

Pa r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SOMMAIRE1 

Refus de verser l'indemnité pour charges militaires au taux « chef de famille » 
à la femme d'un couple de militaires 

Article 14 de la Convention combiné avec l'article 1 du Protocole n° 1 

Discrimination - Sexe - Refus de verser l'indemnité pour charges militaires au taux «chef de 
famille» à la femme d'un couple de militaires - Indemnité pour charges militaires - Droit 
patrimonial - Règle du non-cumul des majorations à caractère familial - Autre situation -
Loi de validation rétroactive - Différence de traitement - But légitime-Justification objective 
et raisonnable 

La requérante est militaire de carrière et elle est mariée à l'un de ses collègues. 
Depuis son entrée dans l 'armée, elle perçoit une indemnité pour charges militaires 
calculée au taux «célibataire» destinée à compenser les sujétions inhérentes à la 
fonction de militaire. A la suite de son mariage, elle demanda à bénéficier de 
l 'indemnité pour charges militaires au taux majoré «chef de famille», comme son 
époux. Elle se fondait sur l 'arrêt du Conseil d'Etat en l'affaire Costa qui eut pour 
conséquence de faire bénéficier les militaires féminins, épouses de militaires, des 
indemnités pour charges militaires au taux «chef de famille» au lieu du taux 
«célibataire» pour la même situation familiale. La requérante sollicita ainsi 
auprès de l'administration militaire la régularisation de ces indemnités pour 
charges militaires, à savoir l'octroi d'un taux équivalent à celui dont profitait son 
époux, ce qui lui fut refusé au motif notamment que l'indemnité au taux «chef de 
famille » ne pouvait être versée aux deux conjoints d'un couple de militaires. Cette 
décision fut annulée par le tribunal administratif avant l 'entrée en vigueur d'une 
loi de validation. Finalement, le Conseil d'Etat décida que tout militaire marié, 
quel que soit son sexe, peut percevoir l 'indemnité pour charges militaires au taux 
«chef de famille » mais que, dans les cas où les conjoints sont tous deux militaires, 
les majorations familiales ne se cumulent pas et ne sont versées qu'au chef de 
famille. L'époux de la requérante ayant déjà perçu l'indemnité au taux «chef de 
famille», la décision rejetant, au motif que son époux l'avait déjà perçue, la 
demande de la requérante tendant au versement de l'indemnité à ce taux, ne 
méconnaissait pas en elle-même le principe de l'égalité de rémunération entre les 
travailleurs masculins et féminins pour un même travail. 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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Article 14 de la Convention combiné avec l'article 1 du Protocole n" 1 : le droit à 
l'indemnité pour charges militaires, dans la mesure où il est prévu par la 
législation applicable, est un droit patrimonial au sens de l'article 1 du Protocole 
n" 1. Par conséquent, l'article 14, combiné avec l'article 1 du Protocole n" 1, 
s'applique. Conformément à la règle du non-cumul des majorations à caractère 
familial, l 'attribution d'une indemnité pour charges militaires au taux «chef de 
famille» a été refusée à la requérante pour éviter que le même couple de 
militaires perçoive deux indemnités à ce taux, son époux qui en bénéficiait 
déjà n'y ayant pas renoncé. Concernant la discrimination fondée sur le sexe, 
l 'indemnité pour charges militaires au taux «chef de famille» est destinée à 
compenser les sujétions générales liées à l'état de militaire subies par chaque 
famille. Les majorations familiales ne se cumulant pas, le but est d 'attribuer une 
indemnité militaire au taux «chef de famille» à chaque couple. L'indemnité n'est 
pas attribuée en fonction du sexe de la personne, mais, dans la pratique, elle est 
versée au membre du couple qui bénéficie de l'indice de solde le plus important 
afin cpie le couple ou la famille perçoivent un montant le plus élevé possible. Il ne 
s'agil donc pas d'attribuer une indemnité à l'homme plutôt qu'à la femme, mais au 
couple. Il n'y a par conséquent pas de traitement distinct entre l'homme et la 
femme. S'agissant de la seconde discrimination alléguée, certains couples de 
militaires ont pu profiter d'une l'aille du système juridique et ainsi cumuler deux 
indemnités, durant la période s'écoulant entre l'arrêt Costa et l'introduction de la 
loi de validation. Cependant, la requérante, bien qu'elle eût introduit sa requête 
durant cette période, n'a pas pu bénéficier de l'indemnité pour charges militaires 
au taux «chef de famille ». Il y a donc eu un traitement distinct entre la requérante 
et les militaires qui ont obtenu gain de cause devant le Conseil d'Etat à la suite de 
l'arrêt précité. Toutefois, cette différence de traitement n'est pas contraire à la 
Convention. En effet, la loi de validation a été édictée dans un but légitime et la 
discrimination alléguée, qui résulterait de l'adoption de cette loi, poursuivait un 
objectif raisonnable. Dès lors, la pratique d'accorder l'indemnité au taux «chef de 
famille» au membre du couple bénéficiant de l'indice de solde le plus élevé 
apparaît légitime, raisonnable et proportionnée au but visé, même si, dans les 
faits, c'est le plus souvent la personne de sexe masculin qui perçoit cette 
indemnité: défaut manifeste de fondement. 

Jurisprudence citée par la Cour 

Pressas Compania Naviera S.A. et autres c. Belgique, arrêt du 20 novembre 1995, série A 
n" 332 

Gaygusuz c. Autriche, arrêt du 16 septembre 1996, Recueil des arrêts et décisions 1996-IV 
Van Raalie c. Pays-Bas, arrêt du 21 février 1997, Recueil 1997-1 
Pellegrin c. France [GC], n" 28541/95, CEDH 1999-VIII 
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(...) 

E N F A I T 

La r e q u é r a n t e [M""' C la i r e Duchez ] est une r e s so r t i s s an t e f rançaise , 

née en 1957 et r é s idan t à Cou louvray ( M a n c h e ) . Mi l i t a i re de ca r r i è r e 

d a n s l ' a r m é e de l 'air, elle occupe le g r a d e d ' a d j u d a n t . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , te ls qu ' i l s on t é té exposés pa r les pa r t i e s , peuven t 

se r é s u m e r c o m m e suit . 

La r e q u é r a n t e est mi l i t a i re de ca r r i è r e et elle est m a r i é e , depu i s le 

28 aoû t 1980, à l 'un de ses col lègues . Depu i s son e n t r é e d a n s l ' a r m é e , elle 

perçoi t u n e i n d e m n i t é p o u r cha rges mi l i t a i res ca lculée au t a u x «céli

b a t a i r e » des t i née à c o m p e n s e r les sujét ions i n h é r e n t e s à la fonction de 

mi l i t a i r e . 

A la su i t e d e son m a r i a g e , elle d e m a n d a à bénéf ic ier de l ' i ndemni t é 

pour cha rges mi l i t a i res a u t aux majoré «che f de fami l le» , c o m m e son 

époux. Elle se fonda sur l ' a r rê t C o s t a du 15 n o v e m b r e 1991, p a r lequel 

le Conse i l d ' E t a t c e n s u r a la r é fé rence à la no t ion de chef de famille au vu 

d e s d ispos i t ions d e la loi d u 4 j u i n 1970 re la t ive à l ' au to r i t é p a r e n t a l e , ce 

qui eut p o u r c o n s é q u e n c e de faire bénéficier les mi l i t a i res féminins , 

épouses de mi l i t a i res , des i n d e m n i t é s p o u r c h a r g e s mi l i t a i res au taux 

«che f de fami l le» au lieu du t aux « c é l i b a t a i r e » p o u r la m ê m e s i tua t ion 

famil ia le . 

S ' appuyan t sur ce t t e j u r i s p r u d e n c e , la r e q u é r a n t e sollicita a u p r è s de 

l ' a d m i n i s t r a t i o n mi l i t a i re la r égu l a r i s a t i on de ce t t e i n d e m n i t é pour 

c h a r g e s mi l i t a i r e s , à savoir le v e r s e m e n t de celle-ci à un t a u x équiva len t 

à celui don t profi te son époux , ce qui lui fut refusé . 

Le 19 d é c e m b r e 1991, elle i n t e n t a a u p r è s du d i r e c t e u r du C o m m i s s a 

r ia t de l 'air un recours h i é r a r c h i q u e con t re ce t t e décis ion de refus. 

Se fondant sur le d é c r e t du 13 oc tobre 1959 fixant le r é g i m e de 

l ' i n d e m n i t é p o u r c h a r g e s mi l i t a i res , ce d e r n i e r , pa r une décision du 

25 ma i 1992, r e j e t a sa d e m a n d e au mot i f q u e les c h a r g e s à c a r a c t è r e 

familial ne pouva ien t ê t r e pr ises en c o m p t e d e u x fois et l ' i n d e m n i t é pour 

c h a r g e s mi l i t a i res au t a u x «chef de fami l le» ne pouvai t ê t r e versée aux 

deux conjoints d 'un couple de mi l i t a i res . 

Le 5 aoû t 1992, la r e q u é r a n t e déposa u n e r e q u ê t e a u p r è s du t r ibuna l 

a d m i n i s t r a t i f d ' O r l é a n s t e n d a n t à l ' annu la t i on de la décision du min i s t è r e 

de la Défense . Selon elle a u c u n e disposi t ion du déc re t de 1959 n ' au to r i sa i t 

ce d e r n i e r à lui refuser le bénéfice de l ' i ndemni t é au t a u x « chef de famil le ». 
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Elle dénonça i t en o u t r e le c a r a c t è r e d i s c r imina to i r e d ' u n e tel le in te r 

p r é t a t i o n . 

Le 29 d é c e m b r e 1994, le t r i buna l a n n u l a la décis ion l i t igieuse pa r un 

a r r ê t ainsi mot ivé : 

«Considérant, d 'une part, que les dispositions de la loi du 4 juin 1970 sur l'autorité 

parentale ont rendu caduque la notion de chef de famille à laquelle se réfère le décret du 

13 octobre 1959 susvisé qui fixe le régime de l'indemnité pour charges militaires et, 

d 'autre part , que le ministre de la Défense ne tient d'aucun texte législatif ou 

réglementaire le pouvoir de considérer M"" Duchez comme «célibataire» au sens des 

dispositions précitées pour lui refuser l ' indemnité demandée ; qu'il suit de là, et sans 

qu'il soit besoin d'examiner le moyen tiré de la méconnaissance de la loi du 

22 décembre 1972 relative à l'égalité de rémunération entre les hommes et les 

femmes, cpie M"" Duchez est fondée à demander l 'annulation de la décision susviséc 

du 25 mai 1992 lui refusant le versement de l 'indemnité pour charges militaires au 

«taux chef de famille» à compter du 1" janvier 1987;» 

Le m ê m e j o u r , l 'Assemblée na t i ona l e a d o p t a la loi de finances 

rect if icat ive pour 1994, e n t r é e e n v i g u e u r des sa publ ica t ion au Journal 

officiel du 3(1 d é c e m b r e 1994. C e t t e loi dispose en son ar t ic le 47-11: 

«Sous réserve des décisions de justice passées en force de chose jugée, les at tr ibutions 

individuelles de l'indemnité pour charges militaires en tant qu'elles sont contestées par 

le moyen tiré des conséquences entraînées par l'intervention de la loi n" 70-459 du 4 juin 

1970 relative à l'autorité parentale à l'égard des dispositions du décret n" 59-1193 du 

13 octobre 1959 fixant le régime de l 'indemnité pour charges militaires sont validées.» 

Le 25 m a r s 1995, le min i s t r e de la Défense in te r je ta appe l du j u g e m e n t 

du t r ibuna l a d m i n i s t r a t i f d ' O r l é a n s en se fondan t n o t a m m e n t sur 

l 'ar t icle 47-11 de la loi du 29 d é c e m b r e 1994. 

P a r une o r d o n n a n c e du 6 m a r s 1996, le p rés iden t de la cour 

a d m i n i s t r a t i v e d ' appe l de N a n t e s conf i rma le j u g e m e n t du t r ibuna l 

a d m i n i s t r a t i f d ' O r l é a n s . 

Le min i s t r e de la Défense se pourvu t con t re cet a r r ê t d e v a n t le 

Conse i l d ' E t a t qu i , pa r u n a r r ê t du 30 m a r s 1998, a n n u l a l ' a r rê t de 

la cour a d m i n i s t r a t i v e d ' appe l de N a n t e s a u mot i f q u e l ' i n te rven t ion 

p o s t é r i e u r e m e n t au j u g e m e n t f rappé d ' appe l de la loi de va l ida t ion du 

29 d é c e m b r e 1994 avait r e n d u i n o p é r a n t le moyen t i ré de la caduc i té 

de la not ion de «chef de fami l le» à laquel le se référa i t le déc re t du 

13 oc tobre 1959. Le Conse i l d ' E t a t re leva n o t a m m e n t q u e : 

«il résulte [des articles 1 et 3 du décret du 13 octobre 1959] que tout militaire marié, 

quel que soit son sexe, peut percevoir l ' indemnité pour charges militaires au taux «chef 

de famille» mais que, dans le cas où les conjoints sont tous deux militaires, les 

majorations familiales ne se cumulent pas et ne sont versées qu 'au chef de famille; que 

c'est sur ces bases qu'ont été déterminés les droits de M"" Duchez et de son époux au 

bénéfice de l'indemnité pour charges mili taires; qu'il n'est pas contesté que l'époux de 

la requérante a déjà perçu l'indemnité au taux «chef de famille»; que, par la suite, la 

décision du ministre de la défense rejetant, au motif cpie son époux l'avait déjà perçue, la 

demande de la requérante tendant au versement de l ' indemnité à ce taux, ne méconnaît 
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pas, en elle-même, le principe de l'égalité de rémunération entre les travailleurs 

masculins et féminins pour un même travail (...) » 

B. Le d r o i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

/. Code civil 

Aux t e r m e s de l 'a r t ic le 213 du code civil (loi n" 70-459 du 4 j u i n 1970 

rela t ive à l ' au to r i t é p a r e n t a l e ) , «les époux a s s u r e n t e n s e m b l e la d i rec t ion 

mora l e et m a t é r i e l l e de la famil le . Ils pourvoient à l ' éduca t ion des enfan t s 

et p r é p a r e n t leur a v e n i r » . 

2. Disposili/ législatif et réglementaire relatif à Vindemnilé pour charges 

militaires 

Décret du 13 octobre 1959 

Article 1, alinéa 1 

«L'indemnité représentative de Irais dite «indemnité pour charges militaires» est 

attr ibuée aux officiers et militaires non officiers à solde mensuelle, ainsi qu'aux 

militaires à solde progressive, pour tenir compte des diverses sujétions spécifiquement 

militaires, et notamment de la fréquence des mutations d'office.» 

Article 1, alinéa 3 

«L'indemnité pour charges militaires varie en fonction du grade, de la situation de 

famille et des conditions de logement des militaires.» 

Article 2 

«Les taux annuels de l 'indemnité pour charges militaires sont fixés par arrête 

conjoint du ministre de la défense, du ministre de l'économie et des finances et du 

secrétaire d 'Etat chargé de la fonction publique. » 

Article 3 

«La qualification de chef de famille est acquise: 

- aux militaires mariés 

- aux autres militaires ayant au moins un enfant à charge ou vivant avec leur mère 

veuve, sous condition qu'elle réside habituellement sous leur toit et ne soit pas assujettie 

à l'impôt sur le revenu. 

La législation fiscale sert de référence pour la définition de l'enfant à charge.» 

Article 5 ter 

«Il est versé aux militaires percevant l 'indemnité pour charges militaires au taux chef 

de famille qui reçoivent une nouvelle affectation entraînant un changement de 
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résidence au sens du décret du 21 mars 1968 susvisé, prononcée d'office pour les besoins 

du service, un complément forfaitaire (...)» 

Article 5 quater 

«Les militaires percevant l 'indemnité pour charges familiales au taux chef de famille 

bénéficient en outre, à l'occasion de chaque affectation prononcée d'office pour les 

besoins du service et entraînant un changement de résidence au sens du décret du 

21 mars 1968 susvisé et intervenant à partir de la septième pour les officiers, de la 

quatr ième pour les non-officiers, décomptés depuis leur admission à la solde mensuelle 

pour les sous-officiers et caporaux-chefs et depuis leur admission à la solde spéciale 

progressive pour les caporaux et soldats, d'un supplément forfaitaire (...)» 

3. Article 47-11 de la loi de finances rectificative du 29 décembre 1994 

«Sous réserve des décisions de justice passées en force de ehosejugée, les attributions 

individuelles de l ' indemnité pour charges militaires en tant qu'elles sont contestées par 

le moyen tiré des conséquences entraînées par l'intervention de la loi n° 70-459 du 4juin 

1970 relative à l 'autorité parentale à l'égard des dispositions du décret n" 59-1193 du 

13 octobre 1959 fixant le régime de l 'indemnité pour charges militaires sont validées. » 

4. Jurisprudence du Conseil d'Etat 

Par l ' a r r ê t C o s t a du 15 n o v e m b r e 1991, le Conse i l d ' E t a t a j u g é ce qu i 

suit : 

«Considérant que pour refuser à M""' Costa épouse Strasser, qui est commissaire-

capitaine, le bénéfice du complément forfaitaire de l ' indemnité pour charges militaires 

(...), le ministre de la défense s'est fondé uniquement sur ce que cet officier percevait 

l 'indemnité pour charges militaires «au taux célibataire » (...) et sur la circonstance que 

le lieutenant Strasser, époux de la requérante, perçoit l ' indemnité pour charges 

militaires au taux «chef de famille»; 

Considérant, d 'une part , que les dispositions de la loi du 4 juin 1970 sur l 'autorité 

parentale ont rendu caduque la notion de chef de famille à laquelle se réfère 

expressément le décret du 13 octobre 1959 susvisé qui fixe le régime de l 'indemnité 

pour charges familiales, et d 'autre part que le ministère de la défense ne tient d'aucun 

texte législatif ou réglementaire le pouvoir de considérer M"" Costa comme 

«célibataire» pour lui refuser l 'indemnité demandée ; qu'il suit de là que M"" Costa, 

épouse Strasser, est fondée à soutenir que c'est à tort que, par les décisions at taquées, 

le ministre de la défense lui a refusé le complément forfaitaire de l 'indemnité pour 

charges militaires. » 

D a n s l ' a r rê t m in i s t r e de la Défense c. P r é a u d du 11 ju i l le t 2001 , le 

Consei l d ' E t a t a j u g é q u e : 

«Considérant que les primes de qualification et de service que perçoivent les 

militaires constituent des créances qui doivent être regardées comme des biens au sens 

des stipulations de l'article 1 du premier Protocole additionnel à la Convention de 

sauvegarde des Droits de l 'Homme et des Libertés fondamentales; que les dispositions 

de l'article 47-1 de la loi du 29 décembre 1994 précitées ont été adoptées après que le 
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Conseil d 'Etat s ta tuant au contentieux a, par une décision du 15 janvier 1992, jugé que 

les personnels militaires servant à l 'étranger y conservaient le bénéfice de l'ensemble 

des accessoires permanents de la solde et après que le décret du 2 décembre 1994 avait 

modifié celui du 23 décembre 1976 en faisant obstacle à ce que les sous-officiers en 

service à l 'étranger puissent désormais prétendre au versement desdites pr imes; que 

ces dispositions, qui sont entrées en vigueur après que M. Préaud avait saisi le 

Tribunal administratif de Nantes du litige l'opposant à l 'Etat, ont eu pour effet de le 

priver rétroactivement du droit à l 'attribution desdites pr imes; que ni la volonté 

d'éviter que les personnels militaires affectés à l 'étranger conservent le bénéfice des 

avantages en cause pendant la période transitoire précédant la publication du décret 

du 2 décembre 1994, ni l'objectif d'éviter que des discriminations puissent naître de ce 

fait entre fonctionnaires civils et militaires de l 'Etat ou entre les militaires ayant 

introduit un recours et ceux ne l'ayant pas fait, ni le souci de prévenir les conséquences 

financières de la décision précitée du Conseil d 'Etat , ne constituent des motifs d'intérêt 

général de nature à justifier l 'atteinte que la privation rétroactive des primes de 

qualification et de service que M. Préaud devait légalement percevoir pendant ses 

séjours à l 'étranger porte aux biens de ce dernier; que, dès lors, le ministre de la 

défense n'est pas fondé à soutenir que le tribunal administratif aurait commis une 

erreur de droit en estimant que les dispositions de l'article 47-1 sont incompatibles 

avec les stipulations de l'article 1" du premier protocole additionnel à la Convention 

de sauvegarde des Droits de l 'Homme et des Libertés fondamentales; (...)» 

G R I E F S 

1. La r e q u é r a n t e se p la in t d ' une d i sc r imina t ion fondée sur le sexe . Elle 

invoque l 'ar t ic le 14 de la C o n v e n t i o n ainsi que l 'ar t ic le 1 19 du T r a i t é de 

R o m e consac ran t le pr inc ipe de l 'égal i té des r é m u n é r a t i o n s e n t r e 

t rava i l l eurs mascu l ins et féminins pour un m ê m e t rava i l . 

2. Elle se p la in t é g a l e m e n t du c a r a c t è r e abusi f de la décis ion r e n d u e 

p a r le Consei l d ' E t a t le 30 m a r s 1998, qui s ' appuie su r une loi du 

29 d é c e m b r e 1994, vo tée p o s t é r i e u r e m e n t au procès ini t ial . Elle invoque 

en subs t ance l 'ar t icle 6 de la Conven t i on . 

E N D R O I T 

1. La r e q u é r a n t e se p la in t imp l i c i t emen t de la violat ion de l 'ar t icle 6 

§ 1 de la C o n v e n t i o n , qu i d ispose , en sa p a r t i e p e r t i n e n t e : 

«Toute personne a droit à ce que sa cause soit entendue équitablement (...), par un 

tribunal (...) qui décidera (...) des contestations sur ses droits et obligations de caractère 

civil (...)» 

Elle se p la in t du m a n q u e d ' équ i t é de la p r o c é d u r e e t du c a r a c t è r e abusif 

de la décis ion r e n d u e p a r le Conse i l d ' E t a t le 30 m a r s 1998, qui s ' appuie 

sur u n e loi du 29 d é c e m b r e 1994, vo tée p o s t é r i e u r e m e n t au procès ini t ial . 

La C o u r observe q u e l ' in té ressée fait p a r t i e des forces a r m é e s 

f rançaises . O r , selon la j u r i s p r u d e n c e de la C o u r , « son t (...) sous t r a i t s au 
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c h a m p d ' app l ica t ion de l 'article 6 § 1 de la C o n v e n t i o n les l i t iges des 

a g e n t s publics don t l ' emploi est c a r a c t é r i s t i q u e des act ivi tés spécif iques 

de l ' admin i s t r a t i on pub l ique d a n s la m e s u r e où celle-ci agi t c o m m e 

d é t e n t r i c e de la pu i s sance pub l ique c h a r g é e de la s a u v e g a r d e des i n t é r ê t s 

g é n é r a u x de l 'E ta t ou des a u t r e s collect ivi tés pub l iques . U n e x e m p l e 

man i fe s t e de tel les act ivi tés est cons t i tué p a r les forces a r m é e s et la 

po l ice» (arrêtPellegrin c. France [ G C ] , n" 28541/95, § 66, C E D H 1999-VTII). 

Il s ' ensui t q u e l 'ar t icle 6 § 1 ne t rouve pas à s ' app l ique r en l 'espèce et 

q u e les griefs t i rés de cet ar t ic le sont incompa t ib le s ratione materiae avec les 

d ispos i t ions de la C o n v e n t i o n au sens d e l 'ar t icle 35 § 3 et doivent ê t r e 

re je tés en app l ica t ion de l 'art icle 35 § 4. 

2. La r e q u é r a n t e e s t ime avoir é té v ic t ime d ' une d i s c r imina t i on d a n s 

son droi t au respect de la jou i s sance d e ses b iens . Elle se p la in t d ' u n e 

violat ion de l 'ar t icle 14 de la C o n v e n t i o n , et invoque i m p l i c i t e m e n t 

l 'ar t ic le 1 du Protocole n" 1. Ces deux ar t ic les d i s p o s e n t : 

Article 14 

«La jouissance des droits et libertés reconnus dans la (...) Convention doit être 

assurée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 

langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 

ou sociale, l 'appartenance à une minorité nationale, la fortune, la naissance ou toute 

autre situation. » 

Article 1 du Protocole n" 1 

«Foute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 

privé de sa propriété C j u e pour cause d'utilité publique et dans les conditions prévues par 

la loi et les principes généraux du droit international. 

Les dispositions précédentes ne portent pas at teinte au droit que possèdent les Etats 

de met t re en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 

biens conformément à l'intérêt général ou pour assurer le paiement des impôts ou 

d 'autres contributions ou des amendes.» 

Sur c e t t e base , la r e q u é r a n t e e s t i m e avoir é té v ic t ime d ' u n e doub le 

d i s c r i m i n a t i o n : d i sc r imina t ion fondée sur le sexe pa r r a p p o r t à son 

conjoint et d i sc r imina t ion pa r r a p p o r t aux mi l i t a i res ayan t o b t e n u ga in 

de cause a u p r è s du Conse i l d ' E t a t avan t l ' en t r ée en v igueu r de la loi de 

finances rectif icative p o u r 1994. 

Le G o u v e r n e m e n t r e je t t e c e t t e t hè se . Il cons idère q u ' à la l u m i è r e de la 

j u r i sp rudence de la C o u r (Pressos Compañía Naviera SA. et autres c. Belgique, 

a r r ê t du 20 n o v e m b r e 1995, sér ie A n" 332, p . 2 1 , § 31) , l ' in té ressée ne peu t 

se p r é t e n d r e t i tu l a i r e d ' un bien au sens d e l 'ar t ic le 1 du Protocole n" 1. Te l 

sera i t le cas si elle jus t i f ia i t d ' u n e « e s p é r a n c e l é g i t i m e » d e voir se 

concré t i se r u n e c r é a n c e , c 'es t -à-di re si elle avai t pu l é g i t i m e m e n t e s p é r e r 

q u e l ' i n d e m n i t é pour c h a r g e s mi l i t a i r e s lui soit ve rsée au t a u x «che f de 



DÉCISION DUCHEZ c. FRANCE 439 

famille ». O r le G o u v e r n e m e n t précise que le r é g i m e de l ' i n d e m n i t é p o u r 

cha rges mi l i t a i res fixé pa r le déc re t n" 59-1193 du 13 oc tobre 1959 

prévoyai t dès sa c réa t ion q u e le t a u x pa r t i cu l i e r «chef de fami l le» soit 

réservé à l 'un s e u l e m e n t des conjoints . C e l a a é té conf i rmé pa r la 

p r a t i q u e , les services ges t ionna i r e s des a r m é e s , avec l 'accord du 

m i n i s t è r e de l 'Economie et des F inances , ayan t tou jours refusé le c u m u l 

au sein d ' un couple de mi l i t a i res de deux i n d e m n i t é s au t aux «chef de. 

famille ». 

Selon le G o u v e r n e m e n t , dans l ' a r rê t C o s t a du 15 n o v e m b r e 1991, le 

Consei l d ' E t a t s 'est fondé sur la d i spa r i t ion de la no t ion de «chef de 

fami l le» à la su i te de la loi du 4 j u i n 1970 s u r l ' au to r i t é p a r e n t a l e , mais 

n ' a n u l l e m e n t aff irmé q u e les t e r m e s d u d é c r e t de 1959 p e r m e t t a i e n t le 

c u m u l des i n d e m n i t é s à ce t a u x au sein d ' un m ê m e couple . Au con t r a i r e , 

d a n s son a r r ê t m i n i s t r e de la Défense c. D u c h e z du 30 m a r s 1998, le 

Consei l d ' E t a t a conf i rmé que les t e r m e s du déc re t de 1959 s 'opposaient 

à ce q u e les deux m e m b r e s d ' u n couple de mi l i t a i r e s c u m u l e n t l ' i ndemni t é 

pour cha rges mi l i t a i res au t aux «chef de fami l le» . La possibi l i té d ' un tel 

c u m u l , ouve r t e à t i t r e provisoire pa r l ' a r rê t C o s t a r e n d u pa r le Consei l 

d ' E t a t , r é su l t a i t donc d 'un défau t de mise en conformi té du déc re t de 

1959 avec la r édac t i on du code civil décou lan t de la loi du 4 j u i n 1970. Il 

s 'agissai t , se lon le G o u v e r n e m e n t , d ' une faille du disposi t i f j u r i d i q u e , et 

non d 'un dro i t . 

D a n s ces condi t ions , le G o u v e r n e m e n t e s t i m e q u e les e spé rances de la 

r e q u é r a n t e , qu i cons i s ta ien t à explo i te r u n e faille j u r i d i q u e , ne pouva ien t 

ê t r e t e n u e s p o u r « l é g i t i m e s » au sens de la j u r i s p r u d e n c e p réc i t ée de la 

C o u r . Il cons idè re que l ' in té ressée ne peu t se p r é t e n d r e t i tu la i re d 'un 

b ien au sens de l 'ar t icle 1 du Protocole n" 1, c e t t e d isposi t ion n ' é t a n t donc 

pas appl icab le en l ' espèce . 

Il en r é su l t e , selon le G o u v e r n e m e n t , que l 'ar t ic le 14 se t rouve dès lors 

invoqué seul , ce qui est c o n t r a i r e à la j u r i s p r u d e n c e de la Cour . Le 

G o u v e r n e m e n t sou t ien t pa r c o n s é q u e n t que le gr ief t i ré de l ' ex is tence 

d 'une d i s c r imina t i on d a n s la j ou i s sance du dro i t au respec t des biens ne 

p o u r r a q u ' ê t r e r e j e t é c o m m e i r recevab le e n ra i son de son incompa t ib i l i t é 

ratione materiae avec les d ispos i t ions de la C o n v e n t i o n invoquées . 

A t i t r e subs id ia i re , le G o u v e r n e m e n t e s t ime que la r e q u é r a n t e n ' a fait 

l 'objet d ' a u c u n e d i sc r imina t ion c o n t r a i r e à l ' a r t ic le 14 de la Conven t ion . Il 

affirme d ' abo rd q u e ce n 'es t pas en ra ison de son a p p a r t e n a n c e au sexe 

féminin q u e la r e q u é r a n t e s 'est vu refuser le v e r s e m e n t de l ' i n d e m n i t é 

pour c h a r g e s mi l i t a i res au t a u x «chef de fami l le» , mais pa rce que ce 

t a u x , don t bénéficiai t dé jà son conjoint , ne p e u t ê t r e accordé aux deux 

m e m b r e s d ' un m ê m e couple . Il sou t i en t q u e la r e q u é r a n t e a u r a i t pu 

d e m a n d e r à bénéficier du t a u x «chef de fami l l e» si son conjoint avai t 

r enoncé à le percevoir . Ainsi , le refus opposé à la r e q u é r a n t e ne s au ra i t 

révé ler u n e d i s c r i m i n a t i o n à c a r a c t è r e sexuel . 
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En ce qui c o n c e r n e le d e u x i è m e type de d i s c r imina t i on a l légué pa r 

l ' i n té ressée p a r r a p p o r t aux f e m m e s mi l i t a i r e s , auxque l l e s la 

j u r i s p r u d e n c e C o s t a du Consei l d ' E t a t a d o n n é la possibi l i té de percevoir 

l ' i ndemni t é p o u r cha rges mi l i t a i res au t aux «che f de fami l le» , le 

G o u v e r n e m e n t e s t ime q u e ce t t e éven tue l le différence de t r a i t e m e n t 

n 'es t pas c o n t r a i r e à l 'ar t icle 14 de la Conven t i on car la r e q u é r a n t e se 

t rouva i t dans une a u t r e s i tua t ion , s ' é t an t vu a p p l i q u e r la va l ida t ion 

législat ive p révue pa r la loi de f inances rect i f icat ive du 29 d é c e m b r e 

1994. C e t t e loi n ' a u r a i t fait q u e co r robo re r l ' i n t en t ion des r é d a c t e u r s du 

déc re t de 1959, et la règle du non-cumul a ensu i t e é té conf i rmée pa r u n 

déc re t du 14 oc tobre 1994. 

La C o u r cons t a t e que , d a n s sa r e q u ê t e , la r e q u é r a n t e n ' invoque 

exp l i c i t emen t que l 'ar t icle 119 du T r a i t é de R o m e et l 'ar t icle 14 de la 

Conven t ion . 

T o u t d ' abord , en ce qui conce rne la viola t ion a l l éguée de l 'ar t ic le 119 du 

T r a i t é de R o m e , la C o u r rappe l le q u ' a u x t e r m e s de l 'ar t icle 19 de la 

Conven t i on elle est s e u l e m e n t c o m p é t e n t e p o u r a s s u r e r le respec t des 

droi t s et l iber tés g a r a n t i s pa r la Conven t i on . Elle n 'es t donc pas com

p é t e n t e p o u r se p r o n o n c e r sur le respec t d ' a u t r e s t r a i t é s i n t e r n a t i o n a u x , 

tels q u e le T r a i t é de R o m e , ni , en l ' espèce, su r la violat ion a l l éguée de son 

ar t ic le 119. 

E n s u i t e , en ce qui conce rne la violat ion a l l éguée de l 'ar t icle 14 de la 

Conven t ion , il a p p a r a î t q u e le bu t des ac t ions i n t e n t é e s pa r la r e q u é r a n t e 

a tou jours é t é , t a n t devan t les j u r id i c t i ons i n t e r n e s q u e devan t la C o u r , de 

voir c e n s u r e r l ' a t t e in t e à un dro i t p a t r i m o n i a l , a t t e i n t e cons t i t uée pa r le 

refus de l ' a d m i n i s t r a t i o n de lui oc t royer l ' i n d e m n i t é pour cha rges 

mi l i t a i res au t a u x «chef de fami l le» . La C o u r cons idère que , de ce fait, 

l ' i n té ressée invoque en subs t ance une viola t ion de l 'ar t ic le 1 du Protocole 

n° 1 en l iaison avec l 'ar t icle 14 de la C o n v e n t i o n . 

A cet éga rd , la C o u r no te q u e , d a n s u n a r r ê t r e n d u le 11 ju i l le t 2001 

d a n s l 'affaire m i n i s t r e de la Défense c. P r é a u d , le Consei l d ' E t a t a dit 

q u e les p r i m e s q u e perçoivent les mi l i t a i res c o n s t i t u e n t des c r éances qu i 

doivent ê t r e r e g a r d é e s c o m m e des b iens au sens de l 'ar t ic le 1 du Pro tocole 

n° 1. La C o u r e s t ime que le droi t à l ' i n d e m n i t é pour c h a r g e s mi l i t a i res , 

d a n s la m e s u r e où il est prévu pa r la légis la t ion app l icab le , est un droi t 

p a t r i m o n i a l au sens de l 'a r t ic le 1 du Protocole n" 1 (Gaygusuz c. Autriche, 

a r r ê t du 16 s e p t e m b r e 1996, Recueil des arrêts et décisions 1996-IV, p. 1142, 

§ 41) . Par c o n s é q u e n t , l 'ar t icle 14 de la C o n v e n t i o n , combiné avec 

l 'ar t icle 1 du Protocole n" 1, est appl icable . 

Il s 'agit a lors pour la C o u r d ' a p p r é c i e r si la r e q u é r a n t e a fait l 'objet 

d ' une d is t inc t ion d i sc r imina to i r e con t r a i r e à l 'ar t ic le 14 de la Conven t i on 

d a n s le droi t au r e spec t de l a j o u i s s a n c e de ses b iens . 

La C o u r r appe l l e q u ' « u n e d i s t inc t ion est d i s c r im ina to i r e au sens de 

l 'ar t icle 14 de la C o n v e n t i o n si elle m a n q u e de jus t i f ica t ion object ive et 



DÉCISION DUCHEZ c. FRANCE 441 

r a i sonnab le , c 'es t -à-dire si elle ne poursu i t pas un but l ég i t ime ou s'il n'y a 

pas de r appor t r a i sonnab le de p ropo r t i onna l i t é e n t r e les moyens employés 

et le bu t visé» (Van Raalte c. Pays-Bas, a r r ê t du 21 février 1997, Recueil 

1997-1, p . 186, § 3 9 ) . 

La C o u r observe q u e les a u t o r i t é s c h a r g é e s d ' i n t e r p r é t e r et d ' app l i que r 

le déc re t du 13 oc tobre 1959 ont toujours refusé le c u m u l au sein d 'un 

couple de mi l i t a i r e s d e d e u x i n d e m n i t é s p o u r c h a r g e s mi l i t a i r e s a u t a u x 

«che f de fami l le» . Si a u c u n e disposi t ion du déc re t d e 1959 ne précise 

explicitement la règle du n o n - c u m u l , celle-ci découle sans con te s t e de la 

p r a t i q u e . 

Il a p p a r a î t toutefois que d a n s l ' a r r ê t r e n d u en l 'affaire C o s t a c. m in i s t r e 

de la Défense , le Conse i l d ' E t a t avait déc l a r é c a d u q u e la not ion de «chef 

d e fami l l e» à l aque l le se ré fé ra i t le d é c r e t de 1959 et avai t ouver t la 

possibi l i té de c u m u l e r au sein d 'un couple de mi l i t a i r e s deux i n d e m n i t é s 

pour c h a r g e s mi l i t a i r e s a u t a u x «chef de fami l le» . 

La C o u r c o n s t a t e q u e la loi de f inances rect if icat ive a a n n u l é 

r é t r o a c t i v e m e n t ce t t e possibi l i té p o u r la pér iode cons idé rée c o m m e 

t r ans i t o i r e e n t r e l ' a r rê t C o s t a c. m i n i s t r e d e la Défense du 15 novembre 

1991 et la d a t e d ' e n t r é e en v igueu r de ce t t e loi de va l ida t ion le 

29 d é c e m b r e 1994. 

P a r la su i te , la règle du n o n - c u m u l a é t é conf i rmée p a r le Conse i l d ' E t a t 

d a n s l ' a r rê t r e n d u le 30 m a r s 1998 sur le pourvoi de la r e q u é r a n t e . 

En l 'espèce, l ' i n t é ressée a d e m a n d é en 1991 à bénéf ic ier de l ' indemni té 

p o u r c h a r g e s mi l i t a i res au t a u x « c h e f de f ami l l e» à la su i te de son 

m a r i a g e . O r il ne ressor t d ' a u c u n é l é m e n t du doss ier q u e son époux , qui 

bénéficiai t é g a l e m e n t de c e t t e i n d e m n i t é a u t a u x «che f de fami l l e» , ait 

é té disposé à y r e n o n c e r en faveur de la r e q u é r a n t e . Il s 'ensui t que , 

c o n f o r m é m e n t à la règ le d u non-cumul des ma jo ra t i ons à ca rac t è r e 

familial , l ' a t t r ibu t ion d ' u n e i n d e m n i t é pour c h a r g e s mi l i t a i res au taux 

«chef de fami l le» a é té refusée à la r e q u é r a n t e pour évi ter q u e le m ê m e 

couple de mi l i t a i res perçoive deux i n d e m n i t é s à ce t aux . 

C o n c e r n a n t la d i s c r i m i n a t i o n fondée s u r le sexe , la C o u r no t e que 

l ' i ndemni t é p o u r c h a r g e s mi l i t a i r e s au t a u x «che f de fami l le» est 

d e s t i n é e à c o m p e n s e r les sujé t ions g é n é r a l e s liées à l ' é ta t de mi l i ta i re 

subies p a r c h a q u e famil le . D ' a u t r e s c o m p l é m e n t s et s u p p l é m e n t s 

forfai ta i res p révus p a r le m ê m e déc re t , ou d ' a u t r e s t e x t e s , p r é s e n t e n t un 

aspect individuel et sont a t t r i b u é s p e r s o n n e l l e m e n t à c h a q u e mi l i ta i re . 

Les ma jo ra t i ons famil ia les ne se c u m u l a n t pas , le bu t est d ' a t t r i b u e r une 

i n d e m n i t é mi l i t a i r e au t a u x «chef de fami l le» à c h a q u e couple . 

L ' i n d e m n i t é au t aux « c h e f d e fami l le» n 'es t pas a t t r i b u é e en fonction du 

sexe de la p e r s o n n e , ma i s , d a n s la p r a t i q u e , elle est ve rsée au conjoint cpii 

bénéficie de l ' indice de solde le plus i m p o r t a n t afin q u e le couple ou la 

famille perçoivent u n m o n t a n t le plus élevé possible . Le gr ief de la 

d i sc r imina t ion basée su r le sexe est donc m a n i f e s t e m e n t ma l fondé, 
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puisqu ' i l ne s 'agit pas d ' a t t r i b u e r u n e i n d e m n i t é à l ' h o m m e p lu tô t q u ' à la 

f e m m e , mais au couple . Il n 'y a par c o n s é q u e n t pas de t r a i t e m e n t d is t inct 

e n t r e l ' h o m m e et la f e m m e . 

En ce qu i c o n c e r n e la seconde d i s c r imina t i on a l l éguée p a r la 

r e q u é r a n t e , la C o u r observe q u e c e r t a i n s couples de mi l i t a i res ont pu 

profi ter d ' une faille du s y s t è m e j u r i d i q u e et ainsi c u m u l e r deux 

i n d e m n i t é s , d u r a n t la pé r iode s ' écou lan t e n t r e l ' a r rê t C o s t a du 

15 n o v e m b r e 1991 et l ' i n t roduc t ion de la loi de f inances rect if icat ive du 

29 d é c e m b r e 1994. Toutefo is , l ' i n té ressée , b ien qu 'e l l e eû t i n t rodu i t sa 

r e q u ê t e d u r a n t ce t t e pé r iode , n ' a pas pu bénéficier de l ' i n d e m n i t é pour 

c h a r g e s mi l i t a i r e s au t a u x «chef de fami l le» . La C o u r cons idère donc 

qu ' i l y a eu un t r a i t e m e n t d is t inc t e n t r e la r e q u é r a n t e et les mi l i t a i r e s 

qu i ont o b t e n u ga in de cause devan t le Consei l d ' E t a t à la su i te d e l ' a r rê t 

p réc i t é . Il convient dès lors de d é t e r m i n e r si la différence de t r a i t e m e n t 

a l l éguée é ta i t jus t i f i ée . 

L a C o u r r appe l l e q u e , m ê m e si a u c u n e disposi t ion du déc re t du 

13 oc tobre 1959 ne précise exp l i c i t emen t la règle du n o n - c u m u l , l 'esprit 

de ce t t e loi a insi q u e la p r a t i q u e é t a i e n t de refuser aux couples de 

mi l i t a i res de c u m u l e r deux i n d e m n i t é s . C e r t e s , un a r r ê t du Consei l 

d ' E t a t du 15 n o v e m b r e 1991 a p rov i so i r emen t ouver t ce t t e poss ibi l i té , du 

fait q u e la loi de 1970 avai t r e n d u c a d u q u e la no t ion de «chef de famil le » à 

laque l le se référa i t le déc re t de 1959. La C o u r cons idère q u e la loi de 

va l ida t ion de 1994 a é t é éd ic t ée d a n s u n bu t l ég i t ime . Son object i f é t a i t 

de comble r un défaut de mise en conformi té du déc re t de 1959 avec la loi 

de 1970 et d ' év i te r ainsi l ' a t t r ibu t ion d ' u n e doub le i n d e m n i t é , ce qui n 'a 

d ' a i l l eurs j a m a i s é t é l ' i n ten t ion du lég is la teur . La C o u r e s t ime q u e la 

d i s c r imina t i on a l l éguée , qui r é s u l t e r a i t de la loi de va l ida t ion de 1994 

pr ise en vue de m e t t r e en a d é q u a t i o n les d isposi t ions du déc re t de 1959 

avec celles de la loi de 1970, poursu iva i t un objectif r a i sonnab le , à savoir 

m e t t r e fin à l ' i nce r t i tude ju r id ique née du fait de la caduc i t é , c o n s t a t é e 

p a r l ' a r rê t C o s t a , d e la no t ion d e «che f de fami l le» à l aque l le se référa i t 

le déc re t de 1959. Dès lors , la p r a t i q u e d ' accorder l ' i ndemni t é au m e m b r e 

du couple bénéf ic iant de l ' indice de solde le plus élevé a p p a r a î t l ég i t ime , 

r a i sonnab le e t p r o p o r t i o n n é e au bu t visé, m ê m e si d a n s les faits c 'es t le 

plus souvent la p e r s o n n e de sexe mascu l in qui perçoi t ce t t e i n d e m n i t é . 

Pa r c o n s é q u e n t , la différence de t r a i t e m e n t a l léguée n 'es t pas co n t r a i r e 

à l 'ar t icle 14 de la C o n v e n t i o n , comb iné avec l 'ar t icle 1 du Pro tocole n" 1. 

II s 'ensui t que ce gr ief est m a n i f e s t e m e n t m a l fondé au sens de 

l 'ar t ic le 35 § 3 de la Conven t i on . 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY' 

Refusal to pay "head of the family" service allowance to servicewoman 
married to serviceman 

Article 14 of the Convention taken in conjunction with Article 1 of Protocol 
No. 1 

Discrimination - Sex - Refusal to pay "head of the family" service allowance to servicewoman 
married to serviceman — Service allowance - Pecuniary right - Rule against payment of higher 
family allowance to both spouses - Other situation - Retrospective legalising Act - Difference of 
treatment - Legitimate aim - Objective and reasonable justification 

* 

The applicant is a regular member of the armed forces who is married to one of her 
colleagues. Since joining the army she has received an "unmarried person's" 
service allowance designed to compensate for the unique requirements that 
service life imposes on military personnel. After she married she requested her 
service allowance to be re-calculatcd at the higher "head of the family" rate paid 
to her husband. She relied on Costa, a judgment of the Conseil d'Elat which had bad 
the effect of making scrvicewomen married to servicemen eligible for the "head 
of the family" service allowance instead of the "unmarried person's" service 
allowance for the same family situation. The applicant asked the military 
authorities to bring her service allowance into line with the higher allowance paid 
to her husband. Her request was refused on the ground that, wdiere a serviceman 
and servicewoman were married to each other, the "head of the family" allowance 
could not be paid to both spouses. That decision was set aside by the administrative 
court before the entry into force of a legalising Act. Ultimately, the Conseil d'Etat 
decided that any married member of the armed forces, regardless of sex, could 
receive the "head of the family" service allowance but, where both spouses were 
members of the armed forces, the higher family allowances were non-cumulative 
and were paid to the head of the family alone. Since the applicant's husband bad 
already received the "head of the family" allowance, the decision dismissing the 
applicant's claim for the higher allowance on the ground that her husband had 
already received it did not in itself infringe the principle that men and women 
should receive equal pay for equal work. 

Held 
Article 14 of the Convention taken in conjunction with Article 1 of Protocol No. 1: 
The right to a service allowance, in so far as it was provided for in the applicable 
legislation, was a pecuniary right for the purposes of Article 1 of Protocol No. 1. 
Consequently, Article 14 taken in conjunction with Article 1 of Protocol No. 1 was 

1. This summary by the Registry docs not bind the Court . 
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applicable. In accordance with the rule that the higher family allowance could not 
be paid to both spouses, the applicant was refused the "head of the family" service 
allowance so that there would be no overlapping of benefit between two members 
of the armed forces married to each other (the applicant's husband — already in 
receipt of the allowance - not having waived his right to it). With regard to 
discrimination on grounds of sex, the "head of the family" service allowance was 
designed to compensate the unique requirements that service life imposed on each 
family. As the higher family allowance could not be paid twice, the aim was to pay 
one "head of the family" service allowance per couple. It was not the sex of the 
person which determined to whom it was paid, but - in practice - it was paid to 
the spouse with the higher rate of pay so that the couple or family benefited from 
the highest amount possible. The allowance was not therefore paid to a man rather 
than a woman, but to the couple. Men and women were not therefore treated 
differently. With regard to the second form of discrimination complained of, a 
number of married couples in the armed forces had been able to take advantage 
of a legal loophole and both receive the allowance during the period between Costa 
and the enactment of the legalising Act. Despite having claimed the allowance 
during that period, however, the applicant had not been awarded the "head of the 
family" service allowance. There had therefore been a difference in treatment 
between the applicant and the members of the armed forces who had won their 
cases in the Conseil d'Etat following the aforementioned judgment . That 
difference in t reatment had not, however, been in breach of the Convention. 
The legalising Act had been passed with a legitimate aim in mind and the 
discrimination complained of, which had allegedly resulted from its enactment, 
had pursued a reasonable objective. Accordingly, the practice of awarding the 
"head of the family" allowance to the member of the couple with the higher rate 
of pay appeared legitimate, reasonable and proportionate to the aim pursued even 
if, in practice, it was usually the man who was awarded the benefit: manifestly ill-
founded. 
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T H E F A C T S 

T h e app l i can t [Mrs C la i r e Duchez ] is a F r e n c h na t iona l w h o was bo rn 
in 1957 and lives in Cou louvray ( M a n c h e ) . She is a r e g u l a r w a r r a n t officer 
in t he air force. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the pa r t i e s , may be s u m m a r i s e d 
as follows. 

T h e app l ican t is a r e g u l a r m e m b e r of t he a r m e d forces a n d has been 
m a r r i e d to one of h e r co l leagues since 28 A u g u s t 1980. Since j o i n i n g the 
a r m y she has received an " u n m a r r i e d p e r s o n ' s " service a l lowance which is 
des igned to c o m p e n s a t e for the u n i q u e r e q u i r e m e n t s t h a t service life 
imposes on mi l i ta ry pe r sonne l . 

After she m a r r i e d she r e q u e s t e d her service a l lowance to be re
ca lcu la ted at t he h ighe r "head of t he family" r a t e pa id to he r h u s b a n d . 
She rel ied on Costa, a j u d g m e n t of 15 N o v e m b e r 1991 in which the Conseil 
d'Etat had dec la red obsole te t he re fe rence to t he not ion of head of the 
family in the light of the provisions of the P a r e n t a l A u t h o r i t y Act of 
4 J u n e 1970. T h i s j u d g m e n t had had the effect of m a k i n g se rv icewomen 
m a r r i e d to s e rv i cemen eligible for t he " h e a d of t he family" service 
a l lowance ins t ead of t he " u n m a r r i e d p e r s o n ' s " service a l lowance for the 
s a m e family s i tua t ion . 

Relying on tha t case-law, the app l i can t a sked the mi l i t a ry a u t h o r i t i e s to 
b r ing her service a l lowance in to line wi th the h ighe r a l lowance paid to her 
h u s b a n d . H e r r e q u e s t was refused. 

O n 19 D e c e m b e r 1991 she a p p e a l e d to the Ch ie f of t he Air D e p a r t m e n t 
of the Min is t ry of Defence . 

Bas ing his decis ion on the dec r ee of 13 O c t o b e r 1959 govern ing service 
a l lowances , t he Ch ie f of t he Air D e p a r t m e n t d i smissed he r appea l on 
25 M a y 1992 on the g r o u n d t h a t , w h e r e a se rv iceman and se rv icewoman 
were m a r r i e d to each o t h e r , family expenses could not be t a k e n in to 
account twice a n d the " h e a d of t he family" a l lowance paid to both 
spouses . 

O n 5 Augus t 1992 the appl ican t lodged an appl ica t ion wi th the 
O r l e a n s A d m i n i s t r a t i v e C o u r t for jud ic ia l review of the Min i s t ry of 
Defence ' s decis ion. In her submiss ion , no provision of the 1959 decree 
s u p p o r t e d the min i s t ry ' s refusal to g r a n t h e r a " h e a d of t he family" 
a l lowance a n d the min i s t ry ' s i n t e r p r e t a t i o n of the d ec r ee had been 
d i sc r imina to ry . 
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O n 29 D e c e m b e r 1994 the cour t set as ide t he min i s t ry ' s decis ion on the 
following g r o u n d s : 

"Firstly, the provisions of the Parental Authority Act of 4 June 1970 have rendered 
otiose the notion of head of the family referred to in the aforementioned decree of 
13 October 1939 governing service allowances and secondly, the Ministry of Defence 
has no legislative or regulatory power to treat Mrs Duchcz as an 'unmarried person' 
for the purposes of the aforementioned provisions in refusing her the allowance 
requested. It follows, without there being any need to examine the ground submitted 
under the Ecpial Pay Act of 22 December 1972, that Mrs Duchez is justified in 
requesting judicial review of the aforementioned decision of 25 May 1992 refusing tier 
a 'head of the family' service allowance from 1 January 1987." 

O n the s a m e d a t e the N a t i o n a l Assembly passed the Budge t 

A m e n d m e n t Act for 1994, which c a m e in to force on the d a t e of its 

publ ica t ion in t he Official G a z e t t e on 30 D e c e m b e r 1994. Sect ion 47-11 of 

t h a t Act provides : 

"Subject to final court decisions, individual service allowances that are challenged on 
the basis of the effects of the Parental Authority Act of 4 June 1970 (Law no. 70-459) on 
the provisions of Decree no. 59-1193 of 13 October 1959 governing service allowances 
arc hereby validated." 

O n 25 M a r c h 1995 the Min i s t e r of Defence a p p e a l e d agains t t he 

O r l e a n s A d m i n i s t r a t i v e C o u r t ' s j u d g m e n t relying on, inter alia, 
sect ion 47-11 of the 29 D e c e m b e r 1994 Act . 

In a n o r d e r of 6 M a r c h 1996 the P r e s i d e n t of t he N a n t e s A d m i n i s t r a t i v e 

C o u r t of Appea l uphe ld the j u d g m e n t of t he O r l e a n s A d m i n i s t r a t i v e 

C o u r t . 

T h e M i n i s t e r of Defence a p p e a l e d to t h e Conseil dEtat, which, in a 

j u d g m e n t of 30 M a r c h 1998, set as ide t he j u d g m e n t of t he N a n t e s 

A d m i n i s t r a t i v e C o u r t of Appea l . It held tha t the g r o u n d of appea l based 

on the submiss ion tha t the not ion of the " h e a d of the family" r e fe r red to in 

t he dec ree of 13 O c t o b e r 1959 had b e c o m e obso le te was no longer valid 

following the e n a c t m e n t of t he legal is ing Act of 29 D e c e m b e r 1994. T h e 

Conseil d'Etat no ted , a m o n g o t h e r th ings , t h a t 

"the effect [of Articles 1 and 3 of the decree of 13 October 1959] is that any married 
member of the armed forces, regardless of sex, may receive the 'head of the family' 
service allowance but, where both spouses are members of the armed forces, the higher 
family allowances arc non-cumulative and arc paid to the head of the household alone. 
Mrs Duchcz's and her husband's enti t lement to a service allowance was determined on 
that basis. It is not disputed that the applicant's husband has already received the 
'head of the family' allowance. The Minister of Defence's subsequent dismissal of the 
applicant's claim for the head of the family allowance on the ground that her husband 
had already received it does not in itself infringe the principle that men and women 
should receive equal pay for equal work 
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B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

1. Civil Code 

U n d e r Ar t ic le 213 of t h e Civil C o d e ( P a r e n t a l A u t h o r i t y Act of 4 J u n e 

1970 (Law no. 70-459)) "spouses a r e jo in t ly respons ib le for t h e family's 

m o r a l a n d m a t e r i a l wel l -being. T h e y a r e respons ib le for t he i r ch i ld ren ' s 

u p b r i n g i n g and for p r e p a r i n g t he i r f u tu r e " . 

2. Legislative and regulatory provisions governing service allowances 

Decree of 13 October 1959 

Article I § 1 

"Officers and rank-and-file personnel in receipt of a monthly salary shall be paid an 
expenses allowance known as a 'service allowance' to compensate for the various 
specifically military obligations and in particular frequent changes in postings." 

Article 1 § 3 

"The service allowance shall vary according to the recipient's rank and their family 
and housing situation." 

Article 2 

"The annual rates of the service allowance shall be determined by joint order of the 
Minister of Defence, the Minister for Economic Affairs and Finance and the Minister of 
State for the Civil Service." 

Article 3 

"The following shall be regarded as the head of the family: 

— married members of the armed forces; 

- other military personnel having at least one dependent child or living with their 
widowed mother, on condition that she habitually lives under their roof and is not 
liable for income tax. 

The definition of 'dependent child' shall be that used in the tax legislation." 

Article 5 ter 

"Military personnel in receipt of the head of the family service allowance who receive 
a change of posting for the requirements of the service entailing a relocation within the 
meaning of the above-mentioned decree of 21 March 1968 shall be paid a flat-rate salary 
supplement ..." 

Article 5 quater 

"Military personnel in receipt of the head of the family service allowance shall also be 
paid an extra flat-rate supplement on the occasion of each posting imposed for Service 
reasons and entailing a relocation within the meaning of the aforementioned decree of 
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2 1 March 1968. This supplement shall be payable from the seventh posting for officers, 
and from the fourth posting for the rank and file, calculated - in respect of non
commissioned officers and senior corporals - from the date on which they qualify for a 
monthly salary and - in respect of corporals and soldiers - from the date on which they 
qualify for a special incremental salary ..." 

3. Section 47-11 of the Budget Amendment Act of 29 December 1994 

"Subject to final court decisions, individual service allowances that are challenged on 
the basis of the effects of the Parental Authority Act of 4 June 1970 (Law no. 70-459) on 
the provisions of Decree no. 59-1193 of 13 October 1959 governing service allowances 
are hereby validated." 

4. Case-law of the Conse i l d ' E t a t 

In Costa, a j u d g m e n t of 15 N o v e m b e r 1991, t he Conseil d'Etat ru led as 
follows: 

"In refusing Mrs Strasser, nee Costa, who is a Supply Corps captain, a fiat-rate 
supplement to the service allowance the Minister of Defence had regard solely to 
the fact that she was receiving an 'unmarried person's ' allowance ... and to the fact 
that Lieutenant Strasser, her husband, receives the 'head of the family' service 
allowance. 

Firstly, the provisions of the Parental Authority Act of 4 June 1970 have rendered 
otiose the notion of head of the family expressly referred to in the aforementioned 
decree of 13 October 1959 governing family expenses allowances and, secondly, the 
Ministry of Defence does not have any legislative or regulatory power to treat 
Mrs Strasser, nee Costa, as an 'unmarried person' in refusing to grant her the 
allowance requested. It follows that Mrs Strasser, nee Costa, is justified in maintaining 
that, in the decisions complained of, the Ministry of Defence wrongly refused to award 
her the flat-rate supplement to the service allowance." 

In ministre de la Defense c. Preaud, a j u d g m e n t of 11 J u l y 2001 , t he Conseil 
d'Etat held: 

"Bonuses paid to military personnel for skills and meritorious service are claims that 
must be regarded as possessions within the meaning of Article 1 of the First Protocol to 
the Convention for the Protection of Human Rights and Fundamental Freedoms. The 
aforementioned provisions of section 47-1 of the 29 December 1994 Act were enacted 
after the Conseil d'Etat, sitting in its judicial capacity, had decided on 15 January 1992 
that military personnel serving abroad continued to enjoy all the permanent fringe 
benefits and after the decree of 2 December 1994 had amended the decree of 
23 December 1976 to prevent non-commissioned officers serving abroad from receiving 
the allowances. These provisions, which came into force after Mr Preaud had brought 
his dispute with the State before the Nantes Administrative Court, had the effect of 
depriving him retroactively of his entit lement to the allowances. Neither the aim of 
preventing military personnel serving abroad from maintaining the benefits in 
question during the transitional period preceding publication of the decree of 
2 December 1994, nor the aim of avoiding any discrimination arising between civil 
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servants and members of the armed forces or between servicemen and women who have 
taken legal proceedings and those who have not, nor the concern to avoid the financial 
consequences of the aforementioned decision of the Conseil d'Etal qualify as grounds of 
public interest of a kind tojustify the interference with Mr Preaud's possessions brought 
about by the retroactive deprivation of the bonus for skills and meritorious service to 
which he was legally entitled during his postings abroad. Accordingly, we reject as ill-
founded the Minister of Defence's submission that the Administrative Court erred in 
law in ruling that the provisions of section 47-1 were incompatible with those of 
Article 1 of the First Protocol to the Convention for the Protection of Human Rights 
and Fundamental Freedoms. . . ." 

C O M P L A I N T S 

1. T h e app l i can t c o m p l a i n e d of d i s c r imina t i on on g r o u n d s of sex. She 
rel ied on Art ic le 14 of t h e C o n v e n t i o n and on Ar t ic le 119 of the T r e a t y of 
R o m e , which lays down the pr inciple t h a t m e n a n d w o m e n should receive 
equa l pay for equa l work. 

2. She also a l leged t h a t t he Conseil d'Etat's decision of 30 M a r c h 1998 
was wrongful b e c a u s e it h a d been b a s e d on a n Act of 29 D e c e m b e r 1994 
tha t had been passed af ter t he p roceed ings had s t a r t e d . She rel ied in 
subs t ance on Ar t ic le 6 of t he Conven t ion . 

T H E L A W 

1. T h e appl ican t compla ined implici t ly of a violat ion of Art ic le 6 § 1 of 
t he Conven t ion , t he re levant p a r t of which provides : 

"In the determination of his civil rights and obligations everyone is entitled to a 
fair ... hearing ... by [a] ... t r ibunal . . ." 

She c o m p l a i n e d of t he unfa i rness of the p roceed ings a n d the 
wrongfu lness of t h e decis ion given by t h e Conseil dEtat on 30 M a r c h 1998, 
which was based on an Act of 29 D e c e m b e r 1994 t h a t had b e e n passed 
af ter the init ial p roceed ings had s t a r t e d . 

T h e C o u r t observes t h a t t he app l ican t is a m e m b e r of t he F rench 
a r m e d forces. Accord ing to t he C o u r t ' s case-law, " t he only d i spu tes 
exc luded from the scope of Art ic le 6 § 1 of the C o n v e n t i o n a r e those 
which a r e r a i sed by publ ic s e r v a n t s whose d u t i e s typify t h e specific 
act ivi t ies of the publ ic service in so far as the l a t t e r is ac t ing as the 
depos i t a ry of publ ic a u t h o r i t y respons ib le for p r o t e c t i n g t he genera l 
i n t e r e s t s of t he S t a t e or o t h e r publ ic a u t h o r i t i e s . A manifes t e x a m p l e of 
such act ivi t ies is provided by the a r m e d forces and the pol ice" (see Pellegrin 
v. France [ G C ] , no. 28541/95 , § 66, E C H R 1999-VIII). 

It follows t h a t Ar t ic le 6 § 1 is not app l icab le in t he p r e s e n t case a n d t h a t 
t he c o m p l a i n t s u n d e r this Art ic le a r e i ncompa t ib l e ratione materiae wi th the 
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provisions of the Conven t i on wi th in t he m e a n i n g of Art ic le 35 § 3 and 
m u s t be re jec ted in acco rdance wi th Art icle 35 § 4. 

2. T h e app l ican t s u b m i t t e d t h a t she had been d i s c r i m i n a t e d aga ins t in 
t he en joyment of h e r possess ions . She c o m p l a i n e d of a viola t ion of 
Art ic le 14 of t he Conven t i on and rel ied implici t ly on Art ic le 1 of Protocol 
No. 1. T h e s e provisions a re worded as follows: 

Article 14 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
.secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

Article 1 of Protocol No. 1 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or 
penalties." 

O n tha t basis the app l ican t cons ide red t h a t she had been d i s c r i m i n a t e d 
aga ins t on two coun t s : d i s c r imina t ion on g r o u n d s of sex as c o m p a r e d to 
h e r h u s b a n d and d i sc r imina t ion as c o m p a r e d to m e m b e r s of the a r m e d 
forces who had won the i r case in t h e Cornell d'Elat before the Budge t 
A m e n d m e n t Act for 1994 c a m e in to force. 

T h e G o v e r n m e n t re jec ted tha t submiss ion . T h e y a r g u e d t h a t , in the 
light of the C o u r t ' s case- law (see Pressos Compania Naviera S.A. and Others 
v. Belgium, j u d g m e n t of 20 N o v e m b e r 1995, Ser ies A no. 332, p . 2 1 , § 31) , 
t he app l ican t could not lay claim to a possess ion wi th in t he m e a n i n g of 
Art ic le 1 of Protocol No. 1. She would be able to if she could show t h a t 
she had a " l e g i t i m a t e e x p e c t a t i o n " of an ac tua l c la im ma te r i a l i s i ng , t h a t 
is, if she could l eg i t ima te ly have e x p e c t e d to be paid t he " h e a d of t he 
family" service a l lowance . T h e G o v e r n m e n t po in ted out t h a t the 
provis ions gove rn ing service a l lowances set ou t in D e c r e e no. 59-1193 of 
13 O c t o b e r 1959 provided from the o u t s e t t h a t t he special " h e a d of t he 
family" a l lowance would be paid to one of the spouses only. T h i s had 
been conf i rmed in p rac t i ce , since t he a d m i n i s t r a t i v e divisions of t he a r m y 
had , wi th the a g r e e m e n t of t he Min i s t ry of Economic Affairs and F inance , 
always refused to g r a n t bo th spouses t he "head of t he family" a l lowance 
w h e r e they w e r e bo th m e m b e r s of t he a r m e d forces. 

T h e G o v e r n m e n t s u b m i t t e d t h a t the Conseil d'Etal had based its 
decis ion of 15 N o v e m b e r 1991 in Costa on the e l imina t ion of the not ion of 
t he " h e a d of the family" following the 4 J u n e 1970 P a r e n t a l A u t h o r i t y Act, 
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bu t had not in a n y w a y aff i rmed tha t the t e r m s of t he 1959 d ec r ee allowed 
both spouses to receive t he a l lowance . O n the con t r a ry , in its j u d g m e n t in 
ministre de la Defense c. Duchez (30 M a r c h 1998) the Conseil d'Etal had 
conf i rmed t h a t t he t e r m s of the 1959 dec r ee p rec luded bo th spouses from 
rece iv ing the " h e a d of the family" a l lowance . Th i s ove r l app ing of benefi t , 
which had t e m p o r a r i l y been m a d e possible by t he Conseil d'Etat's Costa 
j u d g m e n t , had a r i sen as a resu l t of a fai lure to b r ing the 1959 d ec r ee into 
line wi th t he w o r d i n g of t he Civil C o d e following the e n a c t m e n t of t he Act 
of 4 J u n e 1970. In t he G o v e r n m e n t ' s submiss ion , th is was a legal loophole 
and not a r igh t . 

In these c i r c u m s t a n c e s , the G o v e r n m e n t m a i n t a i n e d t h a t the 
app l i can t ' s expec ta t ions , which cons is ted in t ak ing a d v a n t a g e of a legal 
loophole, could not be r e g a r d e d as " l e g i t i m a t e " for t he p u rp o s e s of the 
C o u r t ' s a f o r e m e n t i o n e d case-law. T h e y a r g u e d t h a t t he appl ican t could 
not c la im to be en t i t l ed to a possession wi th in the m e a n i n g of Ar t ic le 1 of 
Protocol No. 1, which was the re fo re not appl icable in this case . 

T h e resu l t , accord ing to the G o v e r n m e n t , was t h a t t he app l ican t rel ied 
on Ar t ic le 14 a lone , which r a n c o u n t e r to t he C o u r t ' s case-law. T h e y 
s u b m i t t e d t h a t t he compla in t of d i sc r imina t ion r e g a r d i n g the en joyment 
of possess ions accordingly had to be re jec ted as inadmiss ib le because it 
was i ncompa t ib l e rationae materiae wi th the re levan t provisions of the 
C o n v e n t i o n . 

In t he a l t e r n a t i v e , the G o v e r n m e n t s u b m i t t e d t h a t the app l i can t had 
not b e e n d i s c r i m i n a t e d aga ins t in b r e a c h of Art ic le 14 of t he Conven t ion . 
T h e y a r g u e d , first, t h a t it was not b e c a u s e she was a w o m a n t h a t she had 
not b e e n g r a n t e d the "head of the family" service a l lowance , but b e c a u s e it 
had a l r eady been g r a n t e d to her h u s b a n d a n d could not be g r a n t e d to bo th 
of t h e m . T h e app l ican t could have c la imed the " h e a d of t he family" 
a l lowance if he r h u s b a n d h a d waived his r ight to it. Accordingly, the 
refusal to g r a n t he r the a l lowance h a d not b e e n a n act of d i sc r imina t ion 
on g r o u n d s of her sex. 

W i t h r e g a r d to the second form of d i sc r imina t ion a l leged by the 
app l i can t , n a m e l y as c o m p a r e d to t he se rv icewomen w h o m the Conseil 
dEtat's Costa j u d g m e n t had m a d e eligible for the "head of t he family" 
service a l lowance , t he G o v e r n m e n t cons idered t h a t th is possible 
difference in t r e a t m e n t was not c o n t r a r y to Art ic le 14 of the Conven t ion 
because t he app l i can t ' s posi t ion was di f ferent in t h a t it had been legalised 
re t roac t ive ly by the Budge t A m e n d m e n t Act of 29 D e c e m b e r 1994. T h a t 
Act had mere ly conf i rmed the i n t e n t i o n of t he d ra f t e r s of t he 1959 decree , 
and the ru le t h a t the a l lowance could be pa id to only one of t h e spouses 
had s u b s e q u e n t l y been conf i rmed by a d e c r e e of 14 O c t o b e r 1994. 

T h e C o u r t no tes t h a t , in he r app l i ca t ion , the app l ican t explicitly 
re fe r red only to Ar t ic le 119 of t he T r e a t y of R o m e a n d Ar t ic le 14 of the 
Conven t i on . 
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First ly, as r e g a r d s t he a l leged b r e a c h of Art ic le 119 of t he T r e a t y of 
R o m e , t he C o u r t r e i t e r a t e s t h a t , in acco rdance wi th Art ic le 19 of t he 
Conven t ion , it can only e n s u r e observance of the r igh t s a n d f reedoms 
g u a r a n t e e d by the Conven t ion . It does not the re fo re have power to 
e n s u r e compl i ance wi th o t h e r i n t e r n a t i o n a l t r e a t i e s , such as t he T r e a t y 
of R o m e or, as in the p r e s e n t case , to e x a m i n e a n a l leged b r e a c h of 
Ar t ic le 119 of tha t t r ea ty . 

Nex t , as r e g a r d s t he a l leged b r e a c h of Ar t ic le 14 of t he C o n v e n t i o n , it 
a p p e a r s t h a t the app l i can t ' s a i m in b r ing ing the p roceed ings b o t h at 
d o m e s t i c level a n d before the C o u r t has always b e e n to ob ta in r ed res s for 
the i n f r ingemen t of a pecun ia ry r ight in the s h a p e of the a u t h o r i t i e s ' 
refusal to g r a n t he r t he "head of t he family" service a l lowance . T h e 
C o u r t cons iders t h a t , accordingly, t he app l ican t rel ies in subs t ance on a 
b r e a c h of Art ic le 1 of Protocol No. 1 t a k e n in conjunct ion wi th Ar t ic le 14 
of the Conven t i on . 

In t h a t connec t ion , t he C o u r t no tes t h a t , in a j u d g m e n t de l ivered on 
11 J u l y 2001 in ministre de la Defense c. Preaud, t h e Conseil d'Etat held tha t 
the a l lowances paid to m e m b e r s of t he a r m e d forces cons t i t u t ed c la ims 
tha t had to be r e g a r d e d as possessions for t he pu rposes of Ar t ic le 1 of 
Protocol No. 1. T h e C o u r t cons iders t h a t t he r ight to the service 
a l lowance , in so far as provided for in t he appl icable legis la t ion, is a 
pecun ia ry r igh t for t he purposes of Art ic le 1 of Protocol No. 1 (see 
Gaygusuz v. Austria, j u d g m e n t of 16 S e p t e m b e r 1996, Reports of Judgments 
and Decisions 1996-IV, p . 1142, § 41) . Accordingly, Ar t ic le 14 of t he 
C o n v e n t i o n , t a k e n in conjunct ion wi th Art ic le 1 of Protocol No. 1, is 
appl icable . 

T h e C o u r t m u s t the re fo re d e t e r m i n e w h e t h e r t he appl ican t was 
d i s c r i m i n a t e d aga ins t , c o n t r a r y to Art ic le 14 of t he C o n v e n t i o n , in t he 
r ight to peaceful en joyment of he r possess ions . 

T h e C o u r t r e i t e r a t e s t h a t "for t he pu rposes of Ar t ic le 14 of the 
C o n v e n t i o n a d i s t inc t ion is d i s c r imina to ry if it h a s no objective a n d 
r ea sonab l e jus t i f i ca t ion , t h a t is if it does not p u r s u e a l eg i t ima te a i m or if 
t h e r e is not a r e a s o n a b l e r e l a t i onsh ip of p ropor t iona l i t y b e t w e e n the 
m e a n s employed a n d the a im sought to be r ea l i s ed" (see Van Raalte v. the 
Netherlands,judgment of 21 F e b r u a r y mi,Reports 1997-1, p . 186, § 39) . 

T h e C o u r t observes t h a t the a u t h o r i t i e s i n t e r p r e t i n g and apply ing the 
dec r ee of 13 O c t o b e r 1959 have always refused to g r a n t the " h e a d of t he 
family" service a l lowance to two m e m b e r s of t he a r m e d forces who a r e 
m a r r i e d to each o t h e r . A l though t h a t ru le is not explicit ly s t a t e d in any 
provision of the 1959 dec ree , it has u n d o u b t e d l y been appl ied in p rac t i ce . 

It would a p p e a r , however , t h a t in a j u d g m e n t de l ivered in Costa c. ministre 
de la Defense, t he Conseil dEtat dec l a red obsole te the not ion of " h e a d of t he 
family" r e f e r r ed to in t he 1959 decree and m a d e it possible for the " h e a d of 
the family" service a l lowance to be paid to bo th spouses . 
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T h e C o u r t no tes tha t the Budge t A m e n d m e n t Act re t roac t ive ly 
annu l l ed tha t possibil i ty for the period r e g a r d e d as t r ans i t i ona l be tween 
the j u d g m e n t in Costa c. ministre de la Defense of 15 N o v e m b e r 1991 and the 
e n t r y in to force of t he legal is ing Act of 29 D e c e m b e r 1994. 

T h e Conseil d'Elat s u b s e q u e n t l y conf i rmed the posi t ion, on appea l by t he 
app l ican t , in a j u d g m e n t of 30 M a r c h 1998. 

In the p r e s e n t case the app l ican t appl ied for t he "head of t he family" 
service a l lowance in 1991 af ter she m a r r i e d . T h e r e is no ind ica t ion tha t 
her h u s b a n d , w h o also received the " h e a d of t he family" a l lowance , 
a g r e e d to waive his e n t i t l e m e n t in he r favour. It follows t h a t , in 
accordance wi th the ru le t h a t t he a l lowance c a n n o t be pa id to bo th 
spouses , t he app l ican t was refused the " h e a d of the family" service 
a l lowance so t h a t t h e r e would be no ove r l app ing of benefi t b e t w e e n two 
m e m b e r s of the a r m e d forces m a r r i e d to each o t h e r . 

W i t h r e g a r d to d i s c r imina t i on on g rounds of sex, t he C o u r t no tes tha t 
the " h e a d of t he family" service a l lowance is des igned to c o m p e n s a t e the 
u n i q u e r e q u i r e m e n t s t h a t service life imposes on each family. O t h e r 
bonuses a n d f la t - ra te benef i t s provided for in t he s a m e d e c r e e or o t h e r 
legislat ive provisions a re pa id to all s e rv icemen and w o m e n individually. 
As t he h ighe r family a l lowance canno t be pa id twice, t he a i m is to pay one 
"head of the family" service a l lowance pe r couple . It is not t he sex of the 
pe r son which d e t e r m i n e s to w h o m it is paid, but - in p rac t i ce — it is paid to 
the spouse wi th the h ighe r r a t e of pay so t h a t the couple or family benefit 
from the h ighes t a m o u n t possible. T h e compla in t of d i s c r i m i n a t i o n on 
g r o u n d s of sex is t he re fo re mani fes t ly un founded s ince t h e a l lowance is 
not paid to a m a n r a t h e r t h a n a w o m a n , bu t to t h e couple . M e n and 
w o m e n a re not t he re fo re t r e a t e d differently. 

As r e g a r d s the second form of d i sc r imina t ion of which the appl ican t 
compla ins , t he C o u r t observes t h a t a n u m b e r of m a r r i e d couples in the 
a r m e d forces w e r e ab le to t a k e a d v a n t a g e of a legal loophole and both 
receive the a l lowance d u r i n g the per iod b e t w e e n Costa (15 November 
1991) and the e n a c t m e n t of t he B u d g e t A m e n d m e n t Act of 29 D e c e m b e r 
1994. Desp i t e hav ing c l a i m e d the a l lowance d u r i n g t h a t per iod , however, 
t he app l i can t was not a w a r d e d the "head of t he family" service al lowance. 
T h e C o u r t the re fo re cons iders t h a t t h e r e was a difference in t r e a t m e n t 
be tween the app l ican t a n d t h e m e m b e r s of the a r m e d forces w h o won 
the i r cases in t he Conseil d'Etat following the a f o r e m e n t i o n e d j u d g m e n t . 
It t he re fo re needs to be d e t e r m i n e d w h e t h e r t he difference in t r e a t m e n t 
was jus t i f ied . 

T h e C o u r t r e i t e r a t e s t h a t , even if no provision of t he 13 O c t o b e r 1959 
decree explicit ly s t a t e s t h a t t he a l lowance c a n n o t be pa id twice, t he spiri t 
of t he decree and the p rac t i ce have been to avoid pay ing it to bo th spouses . 
A j u d g m e n t of the Conseil d'Etat of 15 N o v e m b e r 1991 did t e m p o r a r i l y 
m a k e it possible to pay it to b o t h spouses , on accoun t of a 1970 Act which 
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r e n d e r e d obsole te the not ion of "head of the family" r e fe r red to in t he 
1959 d e c r e e . T h e C o u r t cons iders t h a t t he legal is ing Act of 1994 was 
passed wi th a l e g i t i m a t e a im in mind , n a m e l y to b r ing the 1959 dec ree 
in to line wi th t he 1970 Act a n d t h u s avoid an ove r l app ing of benef i t , 
which - moreove r - had never b e e n the l eg i s la tu re ' s in ten t ion . T h e C o u r t 
cons iders t h a t t he a l leged d i s c r imina t i on , which occur red as a r e su l t of t he 
lega l i s ing Act of 1994 be ing passed to b r i n g t he 1959 dec ree in to line wi th 
t h e 1970 Act , p u r s u e d the r ea sonab l e a im of end ing the legal u n c e r t a i n t y 
a r i s ing from the fact t h a t t he not ion of " h e a d of t he family" had become 
obsole te following Costa. Accordingly, t h e prac t ice of a w a r d i n g t h e 
a l lowance to t he m e m b e r of t h e couple wi th the h ighe r r a t e of pay 
a p p e a r s l eg i t ima te , r ea sonab le and p r o p o r t i o n a t e to t he a i m p u r s u e d 
even if, in p rac t i ce , it is usual ly t h e m a n who is a w a r d e d the benef i t . 

C o n s e q u e n t l y , the a l leged difference of t r e a t m e n t is not c o n t r a r y to 
Art ic le 14 of t he Conven t i on t a k e n in conjunct ion wi th Ar t ic le 1 of 
Protocol No. 1. 

It follows t h a t t he compla in t is mani fes t ly i l l-founded wi th in t he 
m e a n i n g of Art ic le 35 § 3 of t he C o n v e n t i o n . 

For these r easons , t he C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 
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SOMMAIRE1 

Epuisement des voies de recours internes - nouvelle procédure disponible 
après l'introduction de la requête 

Article 35 § 1 

Epuisement des voies de recours internes — Nouvelle procédure disponible après l'introduction de 

la requête - Procédure d'exécution forcée contre l'Etal - Omission des autorités nationales de se 

conformer pendant une longue période à une décision définitive 

* 
* * 

Le requérant engagea une procédure en vue d'obtenir le paiement du solde du 
montant des travaux effectués dans le cadre d'un marché public. Il obtint gain de 
cause par une décision judiciaire qui fixa les montants qui devaient lui être versés 
par l 'administration. Cette décision est devenue définitive, mais en dépit des 
démarches du requérant l 'administration n'a pas procédé au paiement des 
sommes ducs. 

Article 35 § 1 : il est désormais possible au requérant d'utiliser la procédure 
d'exécution forcée contre l'Etat instituée par la réforme constitutionnelle d'avril 
2001. Toutefois, à la date d'introduction de la requête, cette possibilité n'existait 
pas encore en droit grec et il ne saurait être reproché au requérant d'avoir omis 
d'utiliser ce recours avant de saisir la Cour. Si le requérant peut aujourd'hui 
espérer obtenir le versement des sommes qui lui sont dues en suivant la 
procédure d'exécution forcée, cette possibilité ne saurait remédier à l'omission 
des autorités nationales de se conformer pendant une longue période à la 
décision judiciaire définitive fixant lesdites sommes: rejet de l'exception. 

Jurisprudence citée par la Cour 

Dalia c. France, arrêt du 19 février 1998, Recueil des arrêts et décisions 1998-1 
Fressoz et Roire c. France [GC], n" 29183/95, CEDH 1999-1 
Bourdov c. Russie, a" 59498/00, CEDH 2002-III 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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(...) 

E N F A I T 

Le r e q u é r a n t , M . Ioannis K a r a h a l i o s , est un res so r t i s san t grec né e n 

1942 et r é s idan t à A t h è n e s . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s ont é té exposés p a r les pa r t i e s , peuven t 

se r é s u m e r c o m m e sui t . 

Le r e q u é r a n t est i ngén i eu r civil et e n t r e p r e n e u r de t r a v a u x publics . La 

p r é s e n t e affaire po r t e sur une p r o c é d u r e e n g a g é e p a r le r e q u é r a n t en vue 

d ' ob t en i r le p a i e m e n t du solde du m o n t a n t des t r a v a u x effectués d a n s le 

cadre d ' un m a r c h é public. 

Le 16 n o v e m b r e 1993, la cour a d m i n i s t r a t i v e d ' appe l (TotliEÀéc; 

A i o t x n r t x ó Erbete ío) de Tr ipol i s lit droi t à ses d e m a n d e s et fixa les 

m o n t a n t s qui deva ien t ê t r e versés au r e q u é r a n t p a r la caisse de la 

p ré fec tu re d 'Arcad ie ( a r r ê t n" 175/1993). 

Le 15 m a r s 1994, la p ré fec tu re d 'Arcadie se pourvu t en cassa t ion . 

Le 1 e r m a r s 1999, le Consei l d ' E t a t re je ta le recours pour t a rd ive té 

( a r r ê t n" 612/1999) . L ' a r r ê t n" 175/1993 devin t a lors définitif. Toutefo is , 

en dép i t des d é m a r c h e s du r e q u é r a n t , l ' a d m i n i s t r a t i o n n ' a pas à ce j o u r 

p rocédé au p a i e m e n t des s o m m e s dues . 

B. Le dro i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

1. L 'a r t i c le 8 de la loi n" 2097/1952 p o r t a n t r é g l e m e n t a t i o n de ce r t a ins 

cas d ' app l ica t ion de la loi re la t ive au r e c o u v r e m e n t des r e c e t t e s publ iques 

d isposai t : 

«L'exécution de décisions judiciaires (de juridictions civiles ou pénales, du Conseil 

d'Etat et de la Gourdes comptes) condamnant l'Etat à régler une dette ou des frais de 

justice, ainsi que celle de tout titre exécutoire reconnaissant que l 'Etat doit s'acquitter 

d'une telle det te , n'est pas autorisée. 

La signification d'une requête en paiement de ces det tes est interdite et, au cas où elle 

aurait néanmoins lieu, cette signification ne lie nullement l 'Etat.» 

La C o u r de cassa t ion avai t aff irmé que l 'ar t icle 8 de la loi n" 2097/1952 

é ta i t conforme à la C o n s t i t u t i o n g r e c q u e et à la Conven t i on (a r rê t 

n" 1039/1995). 

2. P a r la su i te , lors de sa d ix ième session p l én i è r e du 14 février 1999, la 

C o u r des c o m p t e s j u g e a q u ' à la l u m i è r e de l 'ar t icle 6 § 1 de la Conven t ion 
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il devai t ê t r e possible d ' e n g a g e r la p r o c é d u r e d ' exécu t ion forcée 

é g a l e m e n t con t r e l 'E t a t . 

3. L 'ar t ic le 95 § 4 de la C o n s t i t u t i o n , tel q u e modifié lors de la r é fo rme 

cons t i t u t ionne l l e d 'avr i l 2001 , d ispose d é s o r m a i s : 

«(...) Les décisions judiciaires font l'objet d'une exécution forcée également à 
l'encontre de l 'Etat, des organismes de collectivité locale et des personnes morales de 

droit public (...) » 

D a n s un a r r ê t r écen t , la fo rma t ion p l én i è r e d e la C o u r de cassa t ion a 

e s t i m é q u e l 'ar t icle 8 de la loi n" 2097/1952 é ta i t c o n t r a i r e à l 'ar t ic le 6 de 

la C o n v e n t i o n et qu ' i l devai t ê t r e cons idé ré c o m m e é t a n t ab rogé , 

n o t a m m e n t depu i s la r é fo rme cons t i tu t ionne l l e d 'avri l 2001 . 

G R I E F S 

I n v o q u a n t les a r t i c les 2, 3 , 4, 6 § 1, 7 et 8 de la Conven t ion et 1 du 

Pro tocole n" 1, le r e q u é r a n t se plaint du refus de l ' a d m i n i s t r a t i o n de se 

con fo rmer à l ' a r rê t n" 175/1993 de la cour a d m i n i s t r a t i v e d ' appe l de 

Tr ipol i s . Il aff irme q u ' e n ra ison de ce refus il n ' a pu faire face à ses 

obl iga t ions et h o n o r e r ses d e t t e s , ce qui lui a m ê m e valu une c o n d a m 

na t ion à sept mois d ' e m p r i s o n n e m e n t . 

E N D R O I T 

(...) 

2. Le r e q u é r a n t se plaint que le refus des a u t o r i t é s c o m p é t e n t e s de se 

con fo rmer à l ' a r rê t n" 175/1993 de la cour a d m i n i s t r a t i v e d ' appe l de 

Tr ipol i s et d e lui ve r se r les s o m m e s qu i lui sont d u e s e n ve r tu de cet a r r ê t 

m é c o n n a î t son droi t à une p ro tec t ion j ud i c i a i r e effective s ' ag issant des 

con t e s t a t i ons sur ses dro i t s de c a r a c t è r e civil et po r t e a t t e i n t e à son droi t 

a u respec t de ses b iens . Le r e q u é r a n t invoque les a r t ic les 6 § 1 de la 

C o n v e n t i o n et 1 du Protocole n" 1. 

Les p a r t i e s p e r t i n e n t e s de l 'ar t ic le 6 § 1 de la Conven t i on sont ainsi 

l ibe l lées : 

«Toute personne a droit à ce que sa cause soit entendue équitablemcnt (...) par un 

tribunal (...) qui décidera (...) des contestations sur ses droits et obligations de caractère 

civil (...) » 

L 'a r t i c le 1 du Protocole n" 1 d i spose : 

«Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 

privé de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 

la loi et les principes généraux du droit international. 

Les dispositions précédentes ne portent pas atteinte au droit que possèdent les Etats 

de mettre en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 
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biens conformément à l 'intérêt général ou pour assurer le paiement des impôts ou 

d'autres contributions ou des amendes. » 

Le G o u v e r n e m e n t re lève à t i t r e pr inc ipa l que le r e q u é r a n t n ' a pas 

épuisé les voies de recours i n t e r n e s fau te d 'avoir e n g a g é la p rocédure 

d ' exécu t ion forcée à l ' encon t re d e la p ré fec tu re d 'Arcad ie . U n e telle 

ac t ion lui a u r a i t p e r m i s d ' o b t e n i r le p a i e m e n t des s o m m e s qu i lui sont 

d u c s . Le G o u v e r n e m e n t sou l igne à cet é g a r d q u e l 'ar t ic le 8 de la loi 

n° 2097/1952 est ab rogé e t qu ' i l est d é s o r m a i s possible d ' e n g a g e r la 

p r o c é d u r e d ' exécu t ion forcée à l ' encon t re de l 'E ta t , des o r g a n i s m e s d e 

collectivité locale et des p e r s o n n e s m o r a l e s de droi t public. 

En tout é t a t de cause , le G o u v e r n e m e n t sou t i en t q u e le dé la i et 

l 'exercice du pourvoi en cassa t ion ava ien t un effet suspensi f ; dès lors, 

t a n t q u e l 'affaire é t a i t p e n d a n t e d e v a n t le Conse i l d ' E t a t , l ' admi

n i s t r a t i on n ' é t a i t pas d a n s l 'obl igat ion de se c o n f o r m e r à l ' a r rê t 

n" 175/1993 de la cour a d m i n i s t r a t i v e d ' appe l de Tr ipol i s . Enfin, le 

G o u v e r n e m e n t affirme que l ' au to r i t é a d m i n i s t r a t i v e c h a r g é e du 

p a i e m e n t é t a i t d a n s l ' impossibi l i té t e m p o r a i r e d e t rouve r les c rédi t s 

nécessa i res . 

Le r e q u é r a n t réfute les a r g u m e n t s du G o u v e r n e m e n t . Il a s s u r e tout 

d ' abord qu ' i l n ' ex i s te encore a u c u n e j u r i s p r u d e n c e é tab l ie sur la 

possibi l i té d ' e n g a g e r u n e p r o c é d u r e d ' exécu t ion forcée con t r e l 'E t a t et 

les a u t r e s p e r s o n n e s m o r a l e s de droi t publ ic . P a r a i l leurs , le fait que 

l ' a r rê t n" 175/1993 é ta i t f rappé d ' un pourvoi en cassa t ion é ta i t sans 

i m p o r t a n c e , pu i sque celui-ci n 'ava i t pas d'effet suspensif. L ' a d m i n i s t r a 

t ion é ta i t t e n u e d ' e x é c u t e r cet a r r ê t d a n s les me i l l eu r s dé la is . L ' in t é ressé 

affirme en o u t r e q u e l 'E ta t lui doit p lus ieurs mil l ions de d r a c h m e s et 

q u ' e n re fusan t de p rocéde r au p a i e m e n t des s o m m e s d u e s il le place dans 

une s i tua t ion d 'angoisse et de p r é c a r i t é . 

La C o u r r appe l l e q u e la règ le de l ' épu i s emen t des voies de recours 

i n t e r n e s énoncée d a n s l 'ar t ic le 35 § 1 de la Conven t i on veut q u ' a v a n t de 

saisir un t r i b u n a l i n t e r n a t i o n a l , le r e q u é r a n t doit avoir d o n n é à l 'E ta t 

r e sponsab le la faculté de r e m é d i e r a u x violat ions a l l éguées p a r des 

moyens i n t e r n e s , en u t i l i sant les ressources jud ic i a i r e s offertes p a r la 

légis la t ion na t iona le pourvu qu 'e l les se révè len t efficaces et suff isantes 

(voir, e n t r e a u t r e s , l ' a r rê t Fressoz et Roire c. France [ G C ] , n" 29183/95 , § 37, 

C E D H 1999-1). En effet, l ' a r t ic le 35 § 1 d e la C o n v e n t i o n n e prescr i t 

l ' é p u i s e m e n t q u e des recours à la fois relat i fs aux violat ions inc r iminées , 

d i sponib les et a d é q u a t s . Ils do ivent ex i s te r à un d e g r é suffisant de 

c e r t i t u d e non s e u l e m e n t en t h é o r i e mais aussi en p r a t i q u e , sans quoi 

leur m a n q u e n t l 'effectivité et l 'accessibi l i té v o u l u e s ; il i ncombe à l 'E ta t 

d é f e n d e u r de d é m o n t r e r q u e ces ex igences se t rouven t r é u n i e s (voir, 

e n t r e a u t r e s , Dalia c. France, a r r ê t du 19 février 1998, Recueil des arrêts et 

décisions 1998-1, p . 87, § 38) . 
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En l ' occur rence , le G o u v e r n e m e n t a produi t devan t la C o u r p lus ieurs 

é l é m e n t s de n a t u r e à é t aye r sa t hè se c o n c e r n a n t la possibi l i té , à l ' heure 

ac tue l l e , d ' e n g a g e r u n e p r o c é d u r e d ' exécu t ion forcée c o n t r e l 'E ta t . La 

C o u r est donc conva incue q u e ce t t e voie de recours exis te et qu 'e l l e est 

d é s o r m a i s ouve r t e a u x i n t é r e s sé s . Toute fo i s , la C o u r ne p e u t q u ' o b s e r v e r 

q u ' à la d a t e d ' i n t roduc t ion de la r e q u ê t e , le 24 m a r s 2000, ce t t e possibil i té 

n ' ex i s t a i t pas encore en droi t g rec . I n d é p e n d a m m e n t donc de la ques t i on 

de savoir s'il est o p p o r t u n de d e m a n d e r à un individu qu i a o b t e n u une 

c r é a n c e envers l 'E t a t à l ' issue d ' u n e p r o c é d u r e jud ic ia i r e d ' e n g a g e r 

ensu i t e une p r o c é d u r e d ' exécu t ion forcée afin d ' ob ten i r sa t i s fac t ion, il ne 

sau ra i t ê t r e en l 'espèce r e p r o c h é au r e q u é r a n t d 'avoir omis d 'u t i l i se r ce 

recours avant de saisir la C o u r . En tou t é t a t de cause , m ê m e s'il est vrai 

q u e le r e q u é r a n t peu t au jou rd ' hu i e s p é r e r o b t e n i r le v e r s e m e n t des 

s o m m e s qui lui sont d u e s p a r le biais de la p r o c é d u r e d ' exécu t ion forcée, 

la C o u r e s t i m e q u e c e t t e possibi l i té ne s a u r a i t r e m é d i e r à l 'omission des 

a u t o r i t é s na t iona le s de se c o n f o r m e r p e n d a n t une longue pér iode à un 

a r r ê t r e n d u le 16 n o v e m b r e 1993 et devenu définit if le 1" m a r s 1999 

(voir, mutatis mutandis, Bourdov c. Russie, n" 59498/00, § § 3 1 et 36-37, 

C E D H 2002-III) . 

Au vu des cons idé ra t ions qu i p r é c è d e n t , l ' except ion de n o n - é p u i s e m e n t 

des voies de recours i n t e r n e s soulevée p a r le G o u v e r n e m e n t doit ê t r e 

r e je tée . 

(...) 
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SUMMARY1 

Exhaustion of domestic remedies - new remedy available after application 
lodged 

Article 35 § 1 

Exhaustion of domestic remedies — New remedy mmilable after application lodged - Enforcement 
proceedings against the Stale - Long-standing failure by national authorities to comply with 
final decision 

* 
* * 

The applicant brought proceedings for payment of the balance due for work done 
under a public works contract. He successfully obtained a court judgment 
determining the amounts owed to him by the authorities. That decision became 
final, but despite the steps taken by the applicant the authorities did not pay him 
the sums due. 

Held 
Article 35 § 1: It was now possible for the applicant to use the enforcement remedy 
against the State brought in by the constitutional reform of April 2001. However, 
on the date on which he had lodged his application that remedy had not yet been 
available in Greek law and he could not therefore be criticised for not using it 
before lodging his application with the Court. Although the applicant did now 
have the opportunity of recovering the sums owed to him by bringing 
enforcement proceedings, that possibility did not cure the authorities' long
standing failure to comply with a final judicial decision determining the sums 
payable: objection dismissed. 

Case-law cited by the Court 

Dalia v. France, judgment of 19 February 1998, Reports of Judgments and Decisions 
1998-1 
Fressoz andRoire v. France [GC], no. 29183/95, ECHR 1999-1 
Burdov v. Russia, no. 59498/00, ECHR 2002-III 

I. This summary by the Registry does not bind the Court . 
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T H E F A C T S 

T h e app l i can t , M r Ioannis Ka raha l i o s , is a G r e e k na t i ona l who was born 
in 1942 and lives in A t h e n s . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

T h e app l ican t is a civil e n g i n e e r a n d bu i ld ing con t r ac to r . T h e p re sen t 
case conce rns p roceed ings b r o u g h t by t he app l ican t for p a y m e n t of the 
ba lance due for work done u n d e r a publ ic works c o n t r a c t . 

O n 16 N o v e m b e r 1993 the Tr ipol is A d m i n i s t r a t i v e C o u r t of Appea l 
( T p q t e A E q A to tx r )T ix6 Echeteto) al lowed his c la im a n d d e t e r m i n e d the 
a m o u n t s to be paid to him by the t r e a s u r y of t he A r c a d i a p re fec tu re 
( judgmen t no. 175/1993). 

O n 15 M a r c h 1994 the Arcad ia p re fec tu re a p p e a l e d on poin ts of law. 
O n 1 M a r c h 1999 the S u p r e m e A d m i n i s t r a t i v e C o u r t d i smissed the 

appea l as be ing out of t ime ( judgment no. 612/1999) . J u d g m e n t 
no. 175/1993 t h e n b e c a m e final. However , desp i t e the s teps t a k e n by the 
app l ican t t he a u t h o r i t i e s have not yet paid him the sums d u e . 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

1. Sect ion 8 of Law no. 2097/1952 r e g u l a t i n g c e r t a i n cases to which the 
Col lec t ion of Publ ic Rece ip t s Act r e l a t e s used to con ta in the following-
provision: 

"Enforcement of judicial decisions (of civil or criminal courts, the Supreme 
Administrative Court and the Court of Audit) whereby the State is ordered to pay a 
debt or legal costs shall be prohibited, as shall that of any authority to execute by 
which the State must pay such a debt. 

Service of a demand for payment of such debts shall be prohibited and, if it is effected 
nonetheless, such service shall in no way bind the State." 

T h e C o u r t of C a s s a t i o n had ru l ed t h a t sect ion 8 of Law no. 2097/1952 
was cons i s t en t w i th t h e G r e e k C o n s t i t u t i o n a n d the Conven t ion 
( j u d g m e n t no. 1039/1995). 

2. Subsequen t l y , a t i ts t e n t h p l e n a r y session on 14 F e b r u a r y 1999, the 
C o u r t of Audi t held t h a t , in t he l ight of Art ic le 6 § 1 of t he Conven t ion , it 
should be possible to b r ing e n f o r c e m e n t p roceed ings aga ins t t h e S t a t e as 
well . 
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3. Ar t ic le 95 § 4 of the C o n s t i t u t i o n , as a m e n d e d following the 
cons t i t u t i ona l reform of Apri l 2001 , now provides : 

"...Judicial decisions shall also be enforceable against the State, local authorities and 
publicdaw entities ..." 

In a r ecen t j u d g m e n t t he C o u r t of C a s s a t i o n , s i t t ing in p l ena ry session, 
held t h a t sect ion 8 of Law no. 2097/1952 r a n c o u n t e r to Art ic le 6 of t he 
C o n v e n t i o n and t h a t it should be r e g a r d e d as hav ing been r epea l ed , 
pa r t i cu l a r ly since t he cons t i t u t iona l r e fo rm of Apri l 2001 . 

C O M P L A I N T S 

T h e app l ican t compla ined u n d e r Ar t ic les 2, 3 , 4, 6 § 1,7 and 8 of the 
C o n v e n t i o n and Art ic le 1 of Protocol No . 1 abou t t he a u t h o r i t i e s ' refusal to 
comply wi th j u d g m e n t no. 175/1993 of t he Tr ipo l i s A d m i n i s t r a t i v e C o u r t 
of Appea l . H e s t a t e d t h a t , on account of t h a t refusal , he had been u n a b l e 
to m e e t his obl iga t ions and h o n o u r his d e b t s , which had even r e su l t ed in 
his be ing s e n t e n c e d to seven m o n t h s ' i m p r i s o n m e n t . 

T H E LAW 

2. T h e app l ican t compla ined t h a t the a u t h o r i t i e s ' refusal to comply 
wi th j u d g m e n t no. 175/1993 of t he Tr ipol i s A d m i n i s t r a t i v e C o u r t of 
Appea l a n d pay him the s u m s d u e to h im in accordance wi th t h a t 
j u d g m e n t had infr inged his r ight to effective jud ic ia l p ro t ec t ion in t he 
d e t e r m i n a t i o n of his civil r igh ts a n d h a d in te r fe red wi th his r ight to t he 
peaceful en joyment of his possess ions . T h e app l ican t rel ied on Art ic le 6 § 1 
of t he Conven t i on a n d Art ic le 1 of P ro toco l No. 1. 

T h e re levant p a r t s of Ar t ic le 6 § 1 of t he Conven t i on provide: 

"In the determination of his civil rights and obligations everyone is entitled to a 
fair ... hearing by [a] ... t r ibunal . . ." 

Ar t ic le 1 of Protocol No. 1 provides : 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or penalties." 

As the i r p r i m a r y submiss ion , t he G o v e r n m e n t m a i n t a i n e d t h a t t h e 
app l i can t had not e x h a u s t e d d o m e s t i c r e m e d i e s because he h a d no t 
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i n s t i t u t e d en fo rcemen t p roceed ings aga ins t the Arcad ia p r e f ec tu re . Such 
p roceed ings would have e n a b l e d h im to recover t he m o n e y owed to 
h im. T h e G o v e r n m e n t s t ressed in th is r e g a r d t h a t sect ion 8 of 
Law no . 2097/1952 h a d been r e p e a l e d a n d t h a t it was now possible t o 
b r ing e n f o r c e m e n t p roceed ings aga ins t t he S t a t e , local a u t h o r i t i e s a n d 
publ ic- law en t i t i e s . 

T h e G o v e r n m e n t s u b m i t t e d t h a t e n f o r c e m e n t of the j u d g m e n t was in 
any even t s u s p e n d e d p e n d i n g expiry of the t ime- l imi t for a p p e a l i n g on 
poin ts of law a n d the exercise of t ha t r igh t of appea l . Accordingly , as long 
as t h e case was p e n d i n g before t he S u p r e m e A d m i n i s t r a t i v e C o u r t t h e 
a u t h o r i t i e s were not obliged to comply wi th j u d g m e n t no. 175/1993 of the 
Tr ipol i s A d m i n i s t r a t i v e C o u r t of Appea l . Last ly, t he G o v e r n m e n t 
m a i n t a i n e d tha t t he r e l evan t a d m i n i s t r a t i v e a u t h o r i t y was t e m p o r a r i l y 
unab le to find t he necessa ry funds. 

T h e app l ican t d i spu t ed the G o v e r n m e n t ' s a r g u m e n t s . H e s u b m i t t e d , 
first of all, t ha t t h e r e was not as yet any es tab l i shed case- law on the 
possibil i ty of b r ing ing e n f o r c e m e n t p roceed ings aga ins t t he S t a t e and 
o t h e r public- law en t i t i e s . Moreove r , t h e fact t h a t a n a p p e a l on poin ts of 
law had been lodged aga ins t j u d g m e n t no. 175/1993 was i r re levan t 
because the appea l did not have suspens ive effect. T h e a u t h o r i t i e s w e r e 
obliged to comply wi th the j u d g m e n t p rompt ly . T h e app l ican t w e n t on t o 
affirm t h a t the S t a t e owed him severa l mill ion d r a c h m a s a n d t h a t , in 
refus ing to pay h im the a m o u n t s owed, it had pu t h im in a d i s t r e s s ing 
a n d p reca r ious posi t ion. 

T h e C o u r t r e i t e r a t e s tha t the ru le of exhaus t ion of d o m e s t i c r e m e d i e s 
laid down in Art ic le 35 § 1 of the C o n v e n t i o n r equ i r e s app l i can t s - using 
the legal r e m e d i e s avai lable in d o m e s t i c law in so far as they a re effective 
a n d a d e q u a t e - to afford the C o n t r a c t i n g S t a t e s t h e possibil i ty of p u t t i n g 
r ight t h e violat ions a l leged aga ins t t h e m before those a l l ega t ions are 
s u b m i t t e d to an i n t e r n a t i o n a l cour t (see, a m o n g o t h e r a u t h o r i t i e s , Fressoz 
and Roire v. France [ G C ] , no. 29183/95, § 37, E C H R 1999-1). T h e only 
r e m e d i e s which Art ic le 35 § 1 of the Conven t ion r e q u i r e s to be e x h a u s t e d 
a r e t hose t h a t r e l a t e to the b r e a c h e s a l leged and at t he s a m e t i m e are 
avai lable a n d sufficient. T h e ex i s t ence of such r e m e d i e s m u s t be 
sufficiently ce r t a in not only in theo ry bu t also in p rac t i ce , failing which 
they will lack the requ is i t e accessibi l i ty and effect iveness; it falls to the 
r e s p o n d e n t S t a t e to es tab l i sh t h a t t he se var ious condi t ions a r e satisfied 
(see, a m o n g o t h e r a u t h o r i t i e s , Dalia v. France, j u d g m e n t of 19 Feb rua ry 
1998, Reports of Judgments and Decisions 1998-1, p . 87, § 38) . 

In the in s t an t case t he G o v e r n m e n t p roduced a n u m b e r of d o c u m e n t s 
before the C o u r t to suppor t t he i r submiss ion t h a t it was now possible to 
b r ing e n f o r c e m e n t p roceed ings aga ins t t h e S t a t e . T h e C o u r t is the re fore 
satisfied t h a t this r e m e d y exis ts a n d t h a t it is now avai lable to l i t igants . 
However , t he C o u r t c a n n o t fail to observe t h a t on t h e d a t e on which the 
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appl ica t ion was lodged, 24 M a r c h 2000, this possibili ty did not yet exist in 
G r e e k law. I r respec t ive , the re fo re , of t he issue w h e t h e r it is a p p r o p r i a t e to 
r e q u i r e a n individual who has ob ta ined j u d g m e n t aga ins t the S t a t e a t the 
end of legal p roceed ings to t h e n b r ing en fo rcemen t p roceed ings to ob t a in 
sa t i s fac t ion , t he app l i can t in t h e p r e s e n t case c a n n o t be cr i t ic ised for 
failing to use t h a t r e m e d y before lodging his appl ica t ion wi th the C o u r t . 
In any event , even if the app l ican t does now have t h e o p p o r t u n i t y of 
recover ing the s u m s owed to him by b r ing ing e n f o r c e m e n t p roceed ings , 
t he C o u r t cons iders t h a t this possibili ty canno t cu re the na t iona l 
a u t h o r i t i e s ' l ong-s tand ing fai lure to comply wi th a j u d g m e n t t h a t was 
de l ivered on 16 N o v e m b e r 1993 and b e c a m e final on 1 M a r c h 1999 (sec, 
mutatis mutandis, Burdov v. Russia, no. 59498/00, §§ 31 and 36-37, E C H R 
2002-III) . 

H a v i n g r ega rd to t he foregoing cons ide ra t ions , t he object ion ra ised by 
the G o v e r n m e n t on g r o u n d s ol failure to exhaus t d o m e s t i c r e m e d i e s m u s t 
be d i smissed . 


