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SHISHKOV v. BULGAR!A J UDGMENT 

SUMMARY 1 

Dismissal of an appeal against detention on remand, on the ground of 
failure to comply with time-limit 

Article 5 § 4 

Review ef Lali!fulness ef detention - Dismissal ef an appeal against detention on remand, 011 the 
ground ef failure to comply with time-Limit - Strict scrutill)I ef procedural limitations on right 
to challenge Lawfulness ef detention -Absence ef review fry independent judicial officer - Lack ef 
darity in law and practice 

* 
* * 

Th e applicant was arrest ed on 22 August 1997 on suspicio n of th e ft a nd broug ht 
before a n ass istant inves t igator, who re ma nded him in custod y, with the 
a u t horisa tion o r a pprova l of a prosecutor. On 3 September 1997 th e a pplicant 's 
Ja,,vye r lodged, through th e district prosecutor 's office, a n appea l aga ins t t he 
applicant 's de tention. As th e a ppea l appare ntly did not reach the distr ict court , 
th e lawye r submitted a copy direc tly to the court on 15 Septe mber 1997 . H e also 
compl a ined of the de lays a nd the d enia l of access to th e case fil e . Following a 
hea ring o n 19 September 1997, the co urt dis missed th e a ppeal on the ground rha t 
it had bee n lodged after ex piry of th e seve n-d ay tim e-l im it. A further appea l 
agains t de tenti on was di smissed in February 1998. Following a third a ppea l, the 
court o rd ered th e a pplica nt 's re lease on ba il. 

Held 
Art icl e 5 § 4 : It was no t necessary to determ ine the co rrect int erpre ta tion of t he 
seven-day tim e-li m it or to decide wh en the appea l was lodged . Th e under lying 
purpose of Art icle 5 requ ires by implication th a t proced ura l li mitat ions on t he 
rig ht lo cha ll enge th e lawfulness o r d etention before a court be ·ubj eclecl lo 
pa rti cula rly str ict scrutiny. Although th e a pplicant was legally rep resent ed and 
cou ld in a ny eve nt have lodged a n a ppeal in tim e without legal ass is tance, his 
lawye r was no t g ive n access to th e fil e, a fact which undoubtedly ha mper ed t he 
prepa ra tion of a n a ppeal within th e tim e-limi t. Furtherm ore, when t he appeal 
cam e up for exam in a tion , th e a pplica nt 's de te ntion, whi ch had a lready las ted for 
nearly a month , had no t been reviewed by an ind epe nd ent jud icia l officer and t he 
dismissa l of th e a ppeal thu s pro longed th e continuing viola tion of Articl e 5 § 3. As 
fa r as Article 5 § 4 is conce rn ed, th e re levant law and practice left unclear wha t th e 
conseq ue nces of this dis missa l were and the a pplicant had no way of knowin g when 
he could obtain a judicial review of th e lawfuln ess of hi s d e tention . In fac t, it was 

I. This summ ary by the Registry does not bind th e Cou rt. 
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not exam ined unt il five mont hs later and it was not possible to specu late as to 
wheth e r a n earl ier second appeal wou ld have bee n ex am ined. Having regard to 
a ll t he re leva nt facts a nd the lack of clarity in dom estic law and pract ice, th e 
applicant 's exe rcise of h is right had bee n undu ly impaired. 
Conclusion: violat ion (unani mous ly) . 

Case-law cited by the Court 
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SHISHKOV v. BULGAR IAJ UOGMENT 

In the case of Shishkov v. Bulgaria, 
The European Court or Human Ri ghts (First Sect io n), s itting as a 

C hamber co mposed of: 
Mr C.L. ROZAKIS, President, 
Mr G. BOi\ELLO, 
Mr P . LORENZEN, 
Mrs N. VAJIC, 
M rs S. BOTOUCHAROVA, 
Mr V. ZAGREBELSKY, 
M rs E. STEii\ER,judges, 

a nd Mr S. NIELSEi\, Deputy Section Registrar, 
Having d elibe rated in private on 5 Dece mber 2002, 
D elive rs the fo ll owing judgment , which was adopted on that date : 

PROCEDURE 

1. The case ori ginated m a n a pplicati on (no. 38822/97) aga in st the 
Republi c of Bulgaria lodged with the E uropean Comm iss ion of Human 
Rig hts ("t he Comm ission") under former Arti cle 25 of the Convention 
for the P rotecti on of Huma n Right s a nd Fundamenta l Freedoms (" th e 
Convent ion") by a Bulgari a n nationa l, Mr Krassimir Liubomirov 
Sh ishkov ("t he applicant"), on 10 October l997. 

2. The applicant, who had been granted legal a id, was represented by 
Mr D. Marinov, a lawyer practising in Plovdiv. Th e Bulgarian Government 
("the Governm ent") we re represented by their Agents , Mrs V. Djidj eva 
a nd Mrs G. Samaras, of the Ministry of Just ice. 

3. The app licant a ll eged, inter alia, that upon hi s arres t on suspicion of 
theft he was not brought before a judge or ot her office r a uthorised by law 
to exe rcise judicia l power, that he had been depr ived of his liber ty without 
justification a nd for an unreasonably lengthy period , a nd that his ri g ht to 
bring judicia l proceedings conce rning the lawfuln ess of his detention had 
been violated in seve ra l respects. 

4. The app licat ion was transmitt ed to th e Court on 1 November l 998, 
when Protoco l No. 11 to the Conve ntion cam e into fo rce (Article 5 § 2 of 
Protoco l No. 11 ). 

5. The a pplica tion was a lloca ted to the Fourth Sect ion of the Court 
(Ru le 52 § l of the Rul es of Court). 

6. By a decis ion of 3 l August 1999 the Cour t d eclared the applica tion 
part ly admissible. 

7. The applicant and the Government each fil ed observations on the 
merits (Rule 59 § I). The C ham ber decided , aft e r consu lting the pa rti es, 
that no hea ring on the mer its was required (Ru le 59 § 2 infine). 
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8. On I November 2001 the Court changed the compos1t10n of its 
Sections (Rule 25 § 1 ). This case was assigned to the newly composed 
First Section. Within that Section, the Chamber that would consider the 
case (Article 27 § 1 of the Convention) was constituted as provided in 
Rule 26 § I. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

9. The applicant was born in 1970 and lives in Rakovski, in the region 
of Plovdiv. 

B. The applicant's detention pending trial 

23. The applicant was arrested on 22 August 1997. On 23 August 1997 
he was brought before an assistant investigator who charged him and 
decided that he should be remanded in custody. The detention order, 
which was made on the basis that the applicant was charged with a 
serious offence, stated that there existed a danger of the applicant's 
absconding or committing offences, without providing reasons. It was 
either authorised in advance or approved on the same day by a prosecutor. 

On 25 August 1997 the applicant appointed a lawyer to represent him. 

I. The first appeal against detention 

24. On 3 September 1997 the applicant's lawyer prepared an appeal to 
the PIO\·div District Court against his client's detention pending trial. The 
appeal was lodged through the district prosecutor's office, as required by 
Article l 52a § 2 of the Code of Criminal Procedure. 

There is a dispute between the parties as to the date on which the 
appeal was actually lodged with the district prosecutor's office. The 
applicant maintains that the appeal was handed over to the duty 
prosecutor on 3 September 1997 who, in accordance with the usual 
practice, transmitted it to the clerical staff without registering it himself. 
According to the Government, the date on which the appeal was 
registered, 8 September 1997, should be considered as the date of its 
submission, there being no proof that it had been submitted earlier. 

25. On 15 September 1997, having established that his appeal against 
the applicant's detention had not arrived at the District Court, the 
applicant's lawyer submitted another copy directly to the District Court. 

26. On 16 September 1997 the district prosecutor's office transmitted 
the applicant's appeal against his detention to the District Court. On the 
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same day a judge a t the District Court li sted the case for hearing o n 
19 September 1997. The applicant 's lawye r was su mmoned by telephone 
on the same day. 

27. Th e District Court held a hea ring on 19 September I 997 in the 
presence of the applicant , hi s lawye r a nd a prosecutor. 

The prosecutor stated tha t the appeal should be di sm issed on form al 
grounds as it had been lodged aft er the exp iry of the seve n-day time-li mit 
under Art icle 152a § 1 of the Code of Criminal Proced ure. 

The applicant 's lawye r expla ined th at he had been refused access to the 
case fil e, wh ich had prevent ed him from prepa ring the a ppeal in time. 

28. By a decision of 19 September 1997 the Distri ct Court di smi ssed 
the appea l. No ting that the appeal was dated 3 September 1997 whe reas 
the decision to deta in the a pplicant had been taken a nd not ified to him on 
23 August 1997, and obse rving that the applicant had a uthorised a lawye r 
to represe nt him on 25 August 1997, the court found that the appeal had 
been lodged after the expiry of the relevant seven-day time-limi t and was 
inadmiss ibl e. 

Th e Di st ri ct Court further stated that there had been no "change of 
circumsta nces" within the meaning of Art icle 152a § 4 of the Code of 
Crim ina l P rocedure (see paragraph 40 below). 

2. The second appeal against detention 

29. On an unspecified date be twee n 2 and 11 February 1998 the 
applicant 's lawyer lodged through the di st rict prosecutor's office a seco nd 
appeal aga inst his client 's detention pending tri a l. H e stated, inter alia, 
that the appli cant had admitted th e theft, had direc ted the police to the 
stolen goods a nd had been cooperative . Also, there was no danger of his 
abscond ing because he had a wife and a young child , a nd no dange r of his 
committing offe nces because he had no previous convictions and had 
shown remorse for hi s acts. The lawye r further stated that th e re levant 
fact s had a lready been es tablished and that th e app licant was not 
responsible fo r the prosecution's difficulti es in dete rmining the exac t 
value of the j ewe llery, so there was no justifi cat ion for his continu ed 
detention. 

30. The lawyer, who had been a ppointed by the applicant in October 
1997 to replace hi s previous lawye r, did not indica te his address a nd 
telephone number on the appeal documents. The parties have not 
clarified whet her thi s inform ation appeared on ot her docum ents in the 
case fil e . 

3 1. On I 1 February 1998 the appeal was transmitted to the District 
Court . By an order made on Friday, 13 February 1998 the Court listed 
the matt er for hear ing on Monday, 16 February 1998 at 9 a.m. a nd 
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summoned the applicant in person and the prosecutor. The applicant was 
summoned through the prison authorities. 

32. On 16 February 1998 the District Court heard the applicant 
and the prosecutor. The applicant's lawyer was not present. The 
applicant stated that he had admitted the offence, had a seven-month­
old child and wanted to preserve his family. He explained that at the 
time of the theft he had been suffering from depression due to 
financial problems. 

The District Court refused to release the applicant. It noted that 
the charges against him concerned a serious wilful offence punishable 
by a term of imprisonment of three to fiftf'f'n years and that Article 152 
§ 1 of the Code of Criminal Procedure required that persons accused 
of offences of that category be remanded in custody. Furthermore, the 
investigation was still pending and there was therefore a danger of his 
absconding or seeking to pervert the course of justice. The fact that 
the applicant had made a full confession did not affect in any way the 
question whether he should be remanded in custody. The court further 
stated that the applicant's argument concerning his family could not 
serve as a ground for his release and added that he should have 
thought about his family before committing the offence. 

3. The third appeal against detention and the applicant's release 

33. On 1 April 1998 the applicant lodged through the district 
prosecutor's office a third appeal against his detention pending trial. On 
8 April 1998 the district prosecutor's office transmitted the appeal to the 
District Court. 

34. The District Court heard the appeal on 13 April 1998 in the 
presence of the applicant and his lawyer. The prosecutor considered that 
the applicant should be released. 

The District Court decided to release the applicant on bail. It noted 
that he had a permanent address, had not obstructed the investigation 
and did not have a criminal record. The District Court further stated 
that the investigator had expressed the opinion that the applicant's 
detention pending trial "had served its purpose". Furthermore, there was 
no danger of his perverting the course of justice because the investigation 
had been concluded and no danger of his absconding in view of his family 
situation. 

35. The applicant gave a recognisance and was released on an 
unspecified date in April 1998. 
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II. RELEVANT DOMESTIC LAW AND PRACTICE 

A. Arrest and detention pending trial 

37. At the rele\"ant time and until the reform of 1 January 2000 an 
arrested person was brought before an investigator who decided whether 
or not the accused should be remanded in custody. The investigator's 
decision was subject to approval by a prosecutor. 

The role of investigators and prosecutors under Bulgarian law has been 
summarised in paragraphs 25 to 29 of the Court's judgment in Nikolova 
v. Bulgaria ([GC], no. 31195/96, ECHR 1999-II). 

38. The legal grounds for dett>ntion pending trial were set out in 
paragraphs 1 and 2 of Article 152 of the Code of Criminal Procedure, 
which, in their wording at the material time, provided as follows: 

"I. Detention pending trial shall be ordned lin cases where the charges concern] a 

serious wilful offence. 

2. In cases falling under paragraph l [detention pending trial] may be dispensed 

with if there is no danger of the accused's absconding, obstructing the im·estigation or 
committing further offences." 

According to Article 93 § 7 of the Criminal Code a "serious" offence is 
one punishable by a term of imprisonment of more than five years. 

39. The Supreme Court's practice at the relevant time (which has since 
become obsolete as a result of the amendments in force since 1 January 
2000) was to construe Article 152 § 1 of the Code of Criminal Procedure as 
requiring that a person charged with a serious wilful offence be remanded in 
custody. An exception was only possible, under Article 152 § 2, where it was 
clear and beyond doubt that any danger of absconding or reoffending was 
objectively excluded, for example, if the accused was seriously ill, elderly or 
already detained on other grounds, such as serving a sentence (see decision 
no. l of 4 May 1992, case no. 1/92, Second Division, Bulletin 1992/93, p. 172; 
decision no. 4 of2 l February 1995, case no. 76/95, Second Division; decision 
no. 78 of6 November 1995, case no. 768/95, Second Division; decision no. 24, 
case no. 268/95, First Division, Bulletin 1995, p. 149). 

B. Appeals against detention pending trial 

40. Article l 52a of the Code of Criminal Procedure, as in force at the 
relevant time, provided as follows: 

"I. The detained person shall be pro\'idcd immediately with the possibility of filing 
an appeal to a judge at the competent courtl'I against the [order for his detention 

I. An amendment which came into force on 24 October 1997 replaced the words "a judge at 
the competent court" by the words "the competent first-instance court". 
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pending trial], not later than seven days after [the detention order]. The judge shall 
summon the parties and decide at a hearing in open court not later than three days 
following the receipt of the appeal at the court. 

2. The appeal shall be lodged with the body that ordered the detention. On the day it 
is lodged, the appeal, accompanied by the [detention order] and all materials in the 
case, shall be transmitted to the court. 

3. The court shall deliver a decision which is not subject to appeal. The court shall 
either quash the detention order and impose another measure of control [of the 
accused] or dismiss the appeal. 

4. In the event of a change of circumstances the detained person may lodge a fresh 
appeal to the court against the [detention order]." 

41. According to the Supreme Court's practice at the relevant time, it 
was not open to the courts, when examining appeals against detention 
pending trial, to assess whether there existed sufficient evidence to 
support the charges against the detainee. The courts had to restrict their 
examination to the lawfulness of the detention order (sec decision no. 24 
of 23 May 1995, case no. 268/95, First Division, Bulletin 1995, p. 149). 

THE LAW 

II. ALLEGED VIOLATIONS OF ARTICLE 5 § 4 OF THE 
CONVENTION 

68. The applicant complained that his lawyer did not have access to 
the case file, that his first appeal against detention was not dealt with 
promptly and was not examined on the merits and that his second appeal 
against detention was examined in the absence of his lawyer and was not 
dealt with speedily. 

Article 5 § 4 of the Convention provides: 

"Everyone who is deprived of his liberty by arrest or detention shall be entitled to take 
proceedings by which the lawfulness of his detention shall be decided speedily by a court 
and his release ordered if the detention is not lawful." 

B. The Court' assessment 

2. The dismissal of the applicant '.r first appeal against detention 

82. The Court considers that it is not necessary to determine the 
correct interpretation of the seven-day period under Article l 52a of the 
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Code of C rimina l Procedu re or to decide whe ther the a pplicant lodged hi s 
firs t a ppeal aga inst de tention on 3 or 8 Sep tember 1997. It need only note 
tha t Article I 52a was construed by the competent autho riti es as laying 
down a t im e-li mit for the lodging of appea ls a nd that on 3 September 
1997 tha t time-li mit had ex pired. 

Since t he first appeal aga inst de tention was thus out of tim e, the Court 
considers that the compla int tha t it was not examined speedi ly does not 
requ ire separate examina tion. 

83. Th e essence of the app licant 's compla int li es instead in hi s 
criticism of the seven-day t ime- limit and the manner in wh ich it was 
app li ed in hi s case. 

84. The Court has he ld in the cont ex t of Article 6 § I of the 
Convention , includ ing its crimina l limb, that the right of access to a 
court by it s very nature ca ll s for regulat ion by the Sta te a nd may be 
subj ect to limitat ions. Neverthe less, the li mita tions app lied must not 
rest rict the access le ft to the individu a l in such a way or to such a n ex tent 
tha t the very essence of the right is impa ired. Furthermore, a limitat ion 
will violate the Convent ion if it does not pursue a legitim ate a im and if 
there is no t a reasona bl e relationship of proportionality be twee n the 
means employed a nd the a im sought to be achi eved (see the fo llowing 
judgments: Golder v. the United Kingdom, 2 1 February 1975, Se ri es A no. 18, 
pp. 18-20, §§ 38-40; Levages Prestations Services v. France, 23 October 1996, 
Reports ef J udgments and Decisions 1996-V, p. 1543, § 40; Brualla Gomez de la 
Torre v. Sj1ain, 19 December 1997, Reports 1997-VIII, p. 2955, § 33; 
Edijicaciones March Gallego S.A. v. Spain, 19 Februa ry 1998, Reports 1998-I, 
p. 290, § 34; Khaljaoui v. France, no. 3479 1/97, §§ 35-36, ECHR 1999-IX ; 
and Krombach v. France, no. 2973 1/96, ECHR 200 1-II). 

Tim e-li mits a re in princip le legitimate limitat ions on the right to a 
cou rt unde r Article 6 § l of the Conve ntion but the ir part icu larly 
st rict in terpretat ion in di srega rd of re levant pract ica l circumstances 
may resu lt in a violat ion of that provision (see Miragall Hscolano and Others 
v. Spain, nos . 38366/ 97, 38688/97, 40777/98, 40843/ 98, 4 101 5/98, 4 1400/98, 
4 1446/98, 4 1484/98, 4 1787 /98 a nd 4 1509/98, §§ 33-39, ECHR 2000-I) . 

85. The Court conside rs that Ar ticle 5 § 4 of the Convent ion, which 
a lso enshrines a " right to a court ", cannot be read as providing fo r an 
abso lute right incompatible with a ny procedural li mita tions. 

Nonet heless, the unde r lying purpose of Article 5 - the protect ion of the 
individua l's li berty a nd security - a nd the significance of its safegua rds , 
includ ing the right under paragraph 4, for the protection of the 
individual's life and physical in tegrity (see Kurt v. Turkey , judgment of 
25 May 1998, Reports 1998-III, p. 11 85, § 123) require by implica tion tha t 
procedura l li mitat ions on the right of a person deprived of hi s li berty to 
cha llenge t he lawfu lness of his continu ed detent ion befo re a court 
be subj ected to pa rticu larly st rict scrutiny. The practical reali ti es and 
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specific circumstances of the detained person's pos1t10n must be taken 
into consideration (see C'onka v. Belgium, no. 51564/99, §§ 53-55, ECHR 
2002-1). 

86. In the present case, it is true that the applicant was legally 
represented from the third day after his arrest and could in any event 
have lodged an appeal in time without the assistance of a lawyer. 

The Court observes, however, that his lawyer was not provided access to 
the case file, a fact which undoubtedly hampered the preparation of an 
appeal within the time-limit. 

87. Furthermore, the Court notes that when his first appeal against 
detention came up for examination by the District Court on 
19 September 1997, the applicant's deprivation of liberty - which had 
already lasted for nearly a month - had not yet been reviewed by an 
independent judicial officer. That was the consequence of the defective 
system of arrest and detention that remained in force in Bulgaria until 
I January 2000 and which violated the first limb of Article 5 § 3 of the 
Convention (see paragraphs 52-54 of the present judgment, not reported 
here). 

The dismissal of the applicant's appeal on 19 September 1997 thus 
prolonged the continuing violation of Article 5 § 3 of the Convention. 
Nonetheless, the Court must also examine the impugned decision under 
paragraph 4 of Article 5, as the guarantee afforded by that provision is of a 
different order from, and additional to, that provided by paragraph 3 (see 
Dejong, Ba/jet and Van den Brink v. the Netlzerlands,judgment of 22 May 1984, 
Series A no. 77, pp. 25-26, § 5 7). 

88. Paragraph 4 enshrines a procedural safeguard against, inter alia, 
continuation of detention which, albeit initially lawfully ordered, may 
have later become unlawful and unjustified. In particular, the rationale 
underlying the requirements of speediness and periodic judicial reYiew at 
reasonable intervals within the meaning of Article 5 § 4 of the Convention 
and the Court's case-law is that a detainee should not run the risk of 
remaining in detention long after his deprivation of liberty has become 
unjustified (see, as regards detention falling under paragraph 1 (c) of 
Article 5,Bezicheri v. ItaLv,judgmcnt of25 October 1989, Series A no. 164, 
and, as regards other types of deprivation of liberty, Weeks v. the United 
Kingdom, judgment of 2 March 1987, Series A no. 114, Musial v. Poland 
[GC], no. 2455 7 /94, ECHR 1999-II, and Stalford l'. the United Kingdom 
[GC], no 46295/99, ECHR 2002-IV). 

89. In the present case, following the dismissal of his first appeal on 
19 September 1997, the applicant could have tried to lodge a new appeal 
arguing a "change of circumstances". 

However, the precise meaning of the "change of circumstances" 
requirement set out in Article 152a § 4 of the Code of Criminal 
Procedure was unclear. It appears that there was no established practice. 
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The Dis tric t Court 's d ecis ion was not reasoned (see paragra phs 28 a nd 40 
a bove, a nd paragra phs 72 a nd 76 , not reported he re). 

The relevant law and practice a nd the decisio n of the Dis trict Court of 
19 September 1997 thu s le ft unclear what the consequ ences of th e 
dismissa l of the first appea l for be ing out of tim e we re. The app licant had 
no way of knowing how much longe r he had to re ma in in custody befo re he 
could obta in a judicia l review of the lawfu ln ess of his d etent ion. In th e 
instant case, that issue was not examined until February 1998, that is to 
say a pproxima te ly five months lat e r. It is no t possib le to specu late as to 
whe the r an ea rli e r second appea l would have bee n examin ed. 

90. H aving rega rd to a ll th e re levant facts a nd , in particular, th e lack 
of cla rity in domest ic law a nd pract ice as to th e effect of the seven-day 
tim e-limit , the Court find s that the ex e rcise of the appli cant 's right 
under Articl e 5 § 4 of th e Conve ntion was undu ly impa ired. 

It fo llows that th e re has bee n a vio la tion of Articl e 5 § 4 of the 
Conve ntion on account of th e dismissa l of the a pplicant 's first a ppr.a l 
against de t ention . 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

5. Holds tha t there has bee n a vio lat ion of Articl e 5 § 4 of the Conve ntion 
in res pect of the d ismissal of the a pplicant 's firs t a ppeal aga in t 
d e te ntion; 

Done in English, a nd notifi ed in writing on 9J a nuary 2003, pursuant to 
Rul e 77 §§ 2 a nd 3 of the Ru les of Court. 

S0ren N IELSE:\ 
D eputy Registrar 

Ch ri stos ROZA KJS 
Pres ide nt 





CHICHKOV c. BULGARIE 
(Requete n° 3882219 7) 

PREMIERE SECTION 

ARRET DU 9 JANVIER 2003 1 

I. Traduction; or igina l anglais. Extraits . 





A RR ET CHICHKOV c. BULGARI E 17 

SOMMAIRE1 

Rejet d'un recours contre une detention provisoire, en raison du non­
respect d'un delai 

Article 5 § 4 

Con/role de la legalite d'une detenlioll - Rejel d'un recours conlre une detention jJrovisoire, en 
raiso11 du 1wn-res/1ecl d'un delai - Con/role rigoureux des limilaliom jJroddurales au droit de 
contester la Legalite d'une detention - Absence de con/role par Ull magislrat indejJendant -
Manque de clarte de la loi et de la jJralique 

* 
* * 

L' intcresse fut a rre te le 22 aou t 1997 pour vol e t conduit aup res d 'u n ass ista nt du 
magi tra t instructe ur, q ui le fit mettre e n dete ntion provisoire, avec l'autori sa tion 
ou !'approba tion d'un procu reur . Le 3 se ptembre, l'avocat du requ era nt deposa par 
l' in te rmedia irc d u pa rqu et de d is t r ict un recours contre la d ete ntion de son c li ent. 
Le 15 sept embre 1997, l'actc d e recours n'e ta nt a ppa re mm e nt pas pa rve nu a u 
tribu nal de dis tric t, l'avoca t lui en fo urnit un e a utre copi e dircc te mcnt. Pa r 
a ille urs, ii sc pla ignit des dela is e t du fa it qu ' il s'e ta it vu refu se r l'acces a u doss ier. 
A la su ite d 'unc a udi ence te nu e le 19 sept embrc 199 7, le t ri buna l de d is t ri ct rej e ta 
le rccours a u motif qu e ce lu i-ci avait e te form e ap res l'echeance du de la i de 
sept jours. U n nouveau reco urs co ntre la d etention fut rej e te en fcvr icr 1998. A 
!' iss ue d 'un t ro isiem e rccours, le tribuna l ordonn a la libe rat ion sou s ca ution du 
rcqu era nt. 

Articl e 5 § 4 : ii n'cs t pas util e d e d ete rminer qu c ll c est !' int erpre ta tion corrcc te de 
la rcgle rela tive a u d ela i de se pt j ours, ni de rechercher a qu e ll e da te le recou rs a 
c te fo rm e. L'obj ectif qu i OLI S-te nd !'art icl e 5 impliqu e e t ex ige qu e les res trict ions 
d'o rdre procedura l a u dro it d e co ntes t er la lega li te d 'un e d ete ntion d eva nt un 
tribu na l fasse nt l'obj c t d 'u n contr61e pa rticul ieremcnt s trict. S' il es t vra i qu e le 
requ era nt c ta it represe nt e pa r un cl e fc nse ur e t a ura it pu e n tout e ta t de cause 
fo rm er un reco urs cl a ns le d ela i impa rt i sa ns !'aid e d 'un avoca t, ii de meu re qu e 
so n cl ffe nseur n'a pas pu accedcr a u dossier , ce qu i a ind eniablc me nt ent rave la 
prepa ra ti on d 'un recours cla ns les dc la is. En outre, lo rsqu e le recours fut 
exa m ine, la priva tion d e libe rt c - qui d ura it d ej a depu is pres d 'un mois - n'avait 
pas e ncore c te contr61ee pa r un magis t ra t ind epe nd ant e t le rej e t du reco urs a a insi 
prolongc la viola tion continu e de !'a rticle 5 § 3. En ce qui conce rn e !'a rticle 5 § 4, le 
d ro it e t la pra tiqu e pert ine nts ne precisa ient pas qu ell es eta ient les co nsequ ences 
de ce rej e t e t le requ erant n 'ava it a ucun moye n de savoir qua nd ii pour ra it obt en ir 

I. Rcdigc par le grcffc, ii nc lie pas la Cour . 
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un controlc juridiction ncl de la legalite de la detention. En fa it , cc point n'a e te 
examine qu e cinq mois plus tard, e t l'on ne saura it speetil er sur la question de 
savoir si un second recours plus precocc au ra it ete exa mine. Compte tenu de 
!'e nse mbl e des faits pertin ents e t du manqu e de clarte du droit e t de la prat ique 
inte rncs, ii y a eu une atte int c injust ifi ec a l'exe rcice par le requerant de son droit. 
Conclusion : violat ion ( u nan im i te). 
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En l'affaire Chichkov c. Bulgarie, 
La Cour europee nne des Droits de !'Homme (premi ere section) , 

siegea nt e n un e cha mbre composee de: 
MM. C.L. ROZA KlS, president , 

G. B o 'ELLO, 

P. L ORENZEN, 

Mmcs N. YAJIC, 
S. B OTOUCHAROVA, 

M. V. Z AG REBELSKY, 

M"lC E. Sn:i:-1ER ,juges, 
et de M. S. N IELSEN,grW'ler adjoint de section, 

Apres e n avo ir delibe re e n cha mbre du conse il le 5 decembre 2002, 
Rend l'arret qu e vo ici, adopte a ce tt e date : 

PROCEDURE 

I. A l'origine de l'a ffaire se trouve un e requ ete (n° 38822/ 97) dirigee 
contre la Republiqu e de Bulga ri e et dont un ressortissant de cet Etat, 
M. Krass imir Lioubomirov Chichkov (« le requerant »), ava it sa isi la 
Com mi ss ion europeenne des Droits de !'Homme (« la Com miss ion ») le 
I 0 octobre 1997 e n ve rtu de l'a ncie n articl e 25 de la Conve ntion de 
sauvega rd e des Droits de !'H omm e et des Libert es fondam entales (« la 
Conve ntion ») . 

2. Le requerant, qui a ete admis a u benefi ce de l'ass istance judicia ire, 
etait represente pa r Mc D. Marinov, avocat a u barreau de Plovdiv. Le 
gouve rneme nt bulgare (« le Gouverneme nt ,,) e ta i t represen tc pa r ses 
age nts , M111

c V. Djidj eva et M"'c G. Samaras, du mini ste re de la justice . 
3. Le requerant a ll egua it no tamm ent qu e !ors de son a rres ta tion pour 

vol, ii n'ava it pas e te conduit a upres d 'un juge ou d 'une a utre personn e 
ha bilitee pa r la loi a exerce r des fon ct ions judicia ires, qu ' il avait e te prive 
de libe rt e sans justifica tion et pendant une periode excessive ment longue, 
e t qu e son droit d 'engage r une action e n just ice concernant la legalit e de 
sa de tention avait ete viole a plu ie urs ega rds. 

4. La requ e te a ete trans mise a la Cour le lcr novembre 1998, date 
d'e ntree e n vigu eur du Protocole n° 11 a la Conve ntion (art icle 5 § 2 
dudit Protocole). 

5. La requ e te a e te a ttribuee a la quatri eme section de la Cour 
(articl e 52 § l du reglement de la Cour). 

6. Pa r une decision du 3 1 aout 1999, la Cour a decla re la requ ete 
pa rti e ll ement recevab le. 

7. Le requ erant et le Gouve rnement ont depose des obse rva tions 
ec rit es sur le fond de l'affaire (art icl e 59 § l du reglement) . Apres avoir 
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consulte les parties, la chambre a decide qu'il n'y avait pas lieu de tenir 
une audience consacree au fond de l'affaire (article 59 § 2 infine). 

8. Le r·• novembre 2001, la Cour a modifie la composition de ses 
sections (article 25 § 1 du reglement). La presente requete a ete 
attribuce a la premiere section remaniee en consequence. Au sein de 
ladite section, la chambre chargee d'examiner l'affaire (article 27 § l de 
la Convention) a cte constituee conformcmcnt a !'article 26 § 1 du 
reglement. 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

9. Le requcrant est ne en 1970 et reside a Rakovski, clans la region de 
Plovcliv. 

( ... ) 

B. La detention provisoire du requerant 

23. L'interessc fut arretc le 22 aoC1t 1997. Le lendemain, ii fut conduit 
aupres d'un assistant du magistrat instructeur, qui l'inculpa et decida de 
le mettre en detention provisoire. L'orclonnance de placement en 
detention - prise au motif que le rcquerant ctait inculpe d'une infraction 
majcure - incliquait quc l'interesse risquait de prenclre la fuite ou de 
eommettre des infractions, ma is ne donnait pas d'explicat ions. Cet acte 
fut autorise par avance ou approuve le jour mcmc par un procureur. 

Le 25 aout 1997, le requfrant chargea un avocat de le representer. 

I. Le jJremier recours contre la detention 

24. Le 3 scptcmbre 1997, l'avocat du rcquerant prepara un recours 
auprcs du tribunal de district de Plovdiv pour se plaindre de la rnise en 

detention pro\'isoire de son client. Le rccours fut depose par l'inter­
mediaire du parquet de district, comme le voulait ['article 152a § 2 du 
code de procedure penale. 

Les parties nc sont pas cl'accord sur la date a laquelle le recours fut 
effectivement presente au parquet de district. L'intfresse affirmc que 
l'acte de recours a ete remis le 3 septembre 1997 au procureur de 
permanence, lequel, suivant la pratique habituelle, l'aurait transmis au 
personnel administratif sans l'enregistrer lui-meme. Scion le Gouvernc­
ment, la date a laquelle l'acte de recours a ete enregistre, a savoir le 
8 septembre 1997, doit etre considfree comme la date a laquelle ii a ete 
presente, puisqu'il n'y a pas de preuve qu'il ait ete depose plus tot. 
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25 . Le 15 septernbre 1997, ayan t constate q ue son acte de recou rs 
contre la detention de son client n'etait pas parve nu au tribuna l de 
distri ct, l'avocat du requ erant en fournit un e autre copie directe rn ent a 
la juridiction en quest ion. 

26. Le 16 septernbre 1997, le parqu et de district transmit a u tribunal 
de di st ri ct l'acte de recours de l' interesse contre sa de tention. A la meme 
date, un juge de ce tribuna l fi xa un e audie nce a u 19 septe rnbre. L'avocat 
du requ erant fut convoqu e pa r te lephone le meme jour. 

27. Le tribunal de di strict tint un e a udi ence le 19 septembre 1997, e n 
prese nce de l'intfresse, de son avocat et d 'un procureur. 

Le procureur declara qu e le recours devait etre rej ete pour des motifs 
de !Orm e, des lors qu ' il ava it e te presen te apres l'ex pirat ion du de la i de 
sept j ours prevu par !'articl e I 52a § 1 du code de procedure penal e . 

L'avoca t du requera nt expliqua qu 'il s'eta it vu refus er l'acces a u 
dossier, ce qui l'avait empeche de prepa rer le recours clans le delai 
im parti. 

28. Pa r une decision du 19 septembre 1997, le tribunal de di stri ct 
rej e ta le recours . Relevant que ce lui-ci e ta it ela te du 3 sept embre 1997 
a lors qu e l'o rdonnance de mise en det ention ava it e te prise et not ifi ee a u 
requ fra nt le 23 aout, e t obse rvant qu e l' intfresse ava it mandate un avocat 
pour le representer a la el ate du 25 aout, le tribuna l conclut que le recours 
ava it ete form e apres l'echeance du delai a pplicable de sept jours et e ta it 
irrecevab le. 

Le tr ibuna l est im a par a ill e urs qu ' il n'y ava it pas e u de «changeme nt de 
circonstances » a u sens de !'a rticl e 152a § 4 du code de procedure pena le 
(pa ragra phe 40 ci-cl essous). 

2. Le deuxieme recours contre La detention 

29. Entre le 2 e t le 11 fevr ier 1998, a un e date non precisee, l'avoca t du 
requfra nt deposa par l'interm ediaire du parqu et de di strict un deuxi eme 
recours contre la mise en de te ntion provisoire de son cli ent. II re leva it 
nota mm ent que l' intfresse ava it reconnu le vol, qu ' il avait gu ide la police 
jusqu'a ux obj ets derobes et s'e ta it montre coopera tif. De plus , ii n 'y avait 
selon Jui pas de risque que l' inculpe prlt la fuit e, puisqu ' il avait une epouse 
et un enfant en bas age, ni de dange r qu ' il commit d 'a utres infractions, 
puisqu ' il n'avait fait l'obj et d 'aucune condamna t ion anterieure et avait 
regrett e ses actes . L'avoca t ajouta it qu e les faits pertine nts avaient dej a 
e te eta b li s e t que le requerant n'etait pas responsable des diffi cult es 
rencontrees par le rninistere public pour determine r la valeur exacte des 
bijoux, de sorte que le maintien en detention n'e ta it null ement justifi e. 

30. L'avocat , qui ava it e te designe par l' int fr esse en octobre 1997 pour 
remplace r son precedent defenseur, om it d' indiqu er ses coordonnees 
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postales et telephoniques sur Jes documents du recours. Les parties n'ont 
pas precise si ces informations figuraient sur d'autres pieces du dossier. 

31. Le 11 fevrier 1998, le recours fut transmis au tribunal de district. 
Par une decision prise le vendrcdi 13 fevrier 1998, le tribunal fixa une 
audience au lundi 16 fevrier 1998, a 9 heures, et cita a comparaltre le 
requerant en personne ainsi que le procureur. L'interesse fut convoque 
par le biais des autorites penitentiaires. 

32. Le 16 fevrier 1998, le tribunal de district entendit le requerant et le 
procureur. L'avocat de l'interesse n'etait pas present. Le requerant 
declara qu'il avait reconnu !'infraction, qu'il avait un enfant age de sept 
mois et souhaitait preserver sa famille. II expliqua qu'au moment du vol ii 
souffrait d'une depression due a des problemes financiers. 

Le tribunal de district refusa de le remettre en liberte, observant que 
Jes accusations portees contre Jui avaient trait a une infraction majeure 
intentionnelle qui etait passible d'une peine allant de trois a quinze ans 
d'emprisonnement et que !'article 152 § I du code de procedure penale 
exigeait que Jes personnes inculpees de pareilles infractions fussent 
placees en detention provisoire. De plus, !'instruction etait toujours en 
cours et ii y avait done un risque que l'interesse pr\'t la fuite ou tentat 
d'induire la justice en erreur. Le fait que celui-ci cut formule des aveux 
complets n'avait aucune incidence sur la question de savoir s'il devait 
etre place en detention provisoire. Le tribunal ajouta que !'argument du 
requerant relatif a sa famille ne pouvait servir de fondement a sa remise 
en liberte et que l'interessc aurait du penser a ses proches avant de 
perpetrer !'infraction en question. 

3. Le troisieme recours contre la detention, puis la remise en liberte du requerant 

33. Le 1.., avril 1998, l'interesse deposa par l'intermediaire du parquet 
de district un troisieme recours contre son placement en detention 
provisoire. Le 8 avril 1998, le parquet transmit le recours au tribunal de 
district. 

34. Cette juridiction examina le recours le 13 avril 1998, en presence 
du requcrant et de son avocat. Le procureur estima que l'interesse devait 
etre liberc. 

Observant que le requerant disposait d'une adresse permanente, qu'il 
n'avait pas fait obstacle a !'instruction et n'avait pas d'antecedents 
judiciaires, le tribunal de district decida de le liberer sous caution. Ladite 
juridiction declara par ailleurs que selon le magistrat instructeur, la 
detention provisoire du requerant « avait produit ses effets ». En outrc, ii 
n'y avait pas de danger que celui-ci induisit la justice en erreur, puisque 
!'instruction etait achevee, ni de risque qu'il prlt la fuite compte tenu de sa 
situation familiale. 
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35 . Le requerant ve rsa une caut ion e t fu t rem is en liber te un jour non 
precise d 'avri l 1998. 

( ... ) 

II. LE DROIT ET LA PRA TIQUE INTER ES PERTINE TS 

A. Arrestation e t de tention provisoire 

37. A l'e poqu e des fa it s et jusqu 'a la reform e du 1c• j a nvier 2000, 
une personn e a rretee e tait conduit e devant un magistra t inst ructeur 
qui determinait s' il y avait lieu de la place r e n detention proviso1re. 
La decision du magistra t e ta it soumise a !'approba tion d 'un pro­
cu reu r. 

Le ro le des magistrats instructeurs et des procureurs en d ro it bu lgare 
est resum e a ux paragraphes 25 a 29 de l'a rret Nikolova c. Bulgarie ( [GC], 
n° 311 95/96, CEDH 1999-II). 

38. Les bases legales de la dete nt ion provisoire sont exposees aux 
pa ragra phes I et 2 de !'art icle 152 du code de procedu re pena le, le que ls, 
te ls que li bell es a l'epoque per tinente, disposa ient: 

« I. La detent ion proviso irc es t ordonnec [pour Jes pe rsonncs acc usces] d 'une 
infract ion maj eu rc intc n t ionne ll e. 

2. Dans Jes cas relevant du paragraphe I, ii esl poss ible de sc passer de (detent ion 
prov iso irc] s' il n'y a pas de ri squc quc la pcrsonnc accusCc prcnnc la fui tc, entravc 

!' instruct ion ou commctte d 'autres infractions. » 

Aux te rmes de !'arti cle 93 § 7 du code pe na l, un e infraction « rn aj eure» 
est un e infraction pass ible de plu s de cinq a ns d 'em pr isonnement. 

39. La prat ique de la Cour supreme a l'epoq ue pe rtinente (q ui n'a plus 
cours en ra ison des a me nd ements entres e n vigueur le l e' j a nvier 2000) 
consistait a in te rprete r !'art icle 152 § I du code de procedure penale 
cornm e exigeant le place ment e n dete ntion provisoire d 'une personne 
inculpee d 'u ne infraction rn aj eure inten tionnell e . Se lon !'a rt icl e 152 § 2, 
ii n' eta it poss ible de de roge r a ce tte regle que lorsqu 'il e ta it a bso lument 
ce rta in qu e tout r isque de fuit e OU de recidive eta it objective rn ent exclu , 
com me lorsq ue le preve nu eta it grave ment ma lade, age, ou dej a detenu 
pour d 'autres mot ifs, pa r exemple pour purger une pe in e (decision n° I 
du 4 rnai 1992, a ffa ire n° 1/92, deuxieme cha mbre, B ulletin 1992/ 1993, 
p. 172; decision n° 4 du 21 fevri er 1995, all a ire n° 76/95, deuxieme 
chambre; decision n° 78 du 6 nove mbre 1995, a ffa ire n° 768/95, deuxieme 
cha rnbre; decis ion n° 24 du 23 rnai 1995, a ffa ire n° 268/95, premiere 
cham bre, B ulletin 1995, p. 149) . 
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B. Les recours contre la detention provisoire 

40. L'article I 52a du code de procedure penale, clans sa vers10n en 
vigueur a l'epoque pertinente, disposait: 

«I. La personne detenue doit avoir la possibilitc immediate de saisir un juge de la 

juridiction competente 111 d'un recours contre son [placement en detention provisoire], 

et ce clans le dclai de septjours apres (!'adoption de l'ordonnance demise en detention]. 

Le juge convoque les parties et statue !ors d'une audience publique clans le delai de trois 

jours suivant la reception de l'acte de recours par la juridiction. 

2. Le rccours doit Ctre formc aupres de l'autoriti' ayant ordonnr la 1111se en 

detention. Le jour de son depot, l'actc de recours est transmis a la juridiction 

accompagne de l'(ordonnance de misc en detention] et de toutes les pieces du dossier. 

3. La juridiction rend une decision non susceptible d'appel. Soit cllc annule 

l'ordonnancc de rnise en detention et irnpose une autrc mesurc de controle 

[concernant la pcrsonne accusee], soil die rcjcttc le recours. 

4. Dans l'hypothcse d'un changcmcnt de circonstanccs, la pcrsonnc dctcnuc pcut 

saisir la juridiction d'un nouveau recours cont re I' l ordonnancc de mise en dCtention]. » 

41. Selan la pratique suivie a l'epoque par la Cour supreme, lorsqu'ils 
etaient saisis d'un recours contre une detention provisoire, Jes tribunaux 
n'avaient pas la faculte de rechercher s'il existait des elements suffisants a 
l'appui des accusations portees contre le detenu. Ils devaient uniquement 
examiner la lcgalite de l'ordonnance demise en detention (decision n" 24 
du 23 mai 1995, affaire n° 268/95, pre mi ere chambre, Bulletin 1995, p. 149). 

EN DROIT 

( ... ) 

II. SUR LES VIOLATIONS ALLEGUEES DE L'ARTICLE 5 § 4 DE LA 
COl'NENTION 

68. Le requerant sc plaint que son avocat n'ait pas eu acces au dossier, 
que son premier recours contrc sa detention n'ait pas etc traitc rapide­
ment ni examine au fond, et quc son deuxicmc recours contrc sa deten­
tion n'ait pas ete examine en presence de son avocat ni traite a bref delai. 

L'article 5 § 4 de la Convention dispose: 

« Toute personne privee de sa libertc par arrcstation ou detention a le droit 

d'introduire un recours devant un tribunal, afin qu'il statue a bref dclai sur la lcgalite 

de sa detention et ordonnc sa liberation si la detention est illegale. » 

( ... ) 

I. Cn arncndcmcnt entrc en \'igucur le 2+ octobre 1997 a rcrnplacc lrs terrnes « un juge de la 
juridiction compctcnte,, par les mots« lajuridiction de premicre instance compctcnte '" 
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B. Appreciation de la Cour 

( .. . ) 

2. Le rejet du premier recours du requerant contre sa detention 

82. La Cour es time qu ' il n'es t pas util e de de termine r quelle es t 
!' int erpreta tion correc le de la regle rela tive au de la i de sept j ours posee 
pa r !'art icle 152a du code de procedure pena le, ni de reche rche r si le 
requ erant a fo rme le premier recours contre sa detention le 3 ou le 
8 se ptembre 1997 . II Jui suffit de relever que !'a rticl e 152a a ete 
in terpre te pa r les autorites compete ntes comm e fi xant un dela i a u depot 
d 'un recours , et qu 'au 3 se ptembre 1997 ce dela i e ta it ex pire . 

Le premi e r recours contre la de tention ayant done ete ta rdif, la Cour 
conside re que le gr ie f sc ion leque l ce recours n 'a pas ete exa mine a bref 
de la i ne requ ie rt aucun examen dis tinct. 

83 . En subst a nce, le g ri ef res ide pluto t cl ans la critique que le 
requerant fa it du de la i de se pt j ours et de la ma nie re dont ce lui-ci lui a 
ete appliqu e. 

84. La Cour a juge precedemm ent, da ns le contex te de !'a rticl e 6 § 1 de 
la Conve ntion, y compris de son vo let pena l, qu e le dro it d 'acces a un 
tr ibunal, de pa r sa na ture meme, appe ll e une reglementa t ion pa r l'Eta t 
et peut donner li eu a des li mita tions. Neanmoins les li mita tions 
a ppl iqu ees ne saura ient res tre indre l'acces ouve rt a l' ind iviclu d 'un e 
mani e re ou a un point tels qu e le clroit s'en trouve a tt e in t da ns sa 
sub tance meme. En out re, une limita tion ne se concilie avec la 
Conve nt ion qu e si ell e poursuit un but legitime et s' il ex iste un rapport 
ra isonnable de proportionna lit e entre les moye ns employes e t le bu t vise 
(a rrets Golder c. Royaume-Uni, 2 1 fevri er 1975, ser ie A 11° 18, pp. 18-20, 
§§ 38-40 ; Levages Presta/ions Services c. France, 23 octobre 1996, Recueil des 
arrets et decisions 1996-V, p. 1543, § 40 ; Brualla Gome~ de la Torre c. Espagne, 
19 dcce mbre 1997, Recueil 1997-VIII , p. 2955, § 33; Ediji.caciones March 
Gallego S .A. c. Espagne, 19 fevr ie r 1998, Recueil 1998-I , p. 290, § 34; 
Klzaifaoui c. France, 11 ° 3479 1/97, §§ 35 et 36, CEDH 1999-IX ; Krombach 
c. France, n° 2973 1/ 96, CEDH 2001 -II ). 

Les dela is const ituent en principe des res t rictions legit imes a u droit a 
un tribunal sous ]'angle de !'articl e 6 § I de la Conve ntion , mais leur 
inte rpreta tion particuliere ment rigoureuse, a u mepris des circonsta nces 
concre tes pertinentes, peut emporter violat ion d e ce tt e d ispos it ion 
(Miragall Escolano et autres c. Espagne, n°' 38366/97, 38688/97, 4077 7/98, 
40843/98, 4 10 15/ 98, 4 1400/98, 4 1446/98, 4 1484/98, 4 1787 /98 et 4 1509/98, 
§§ 33-39, CEDH 2000-1). 

85 . La Cour est ime que !'articl e 5 § 4 de la Convention, qui consacre 
egalement le «droit a un tribunal », ne saurait e tre lu comme enorn;ant Lill 

droit absolu qui se ra it incompat ible avec toute res tr iction procedura le. 
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Neanmoins, l'objectif qui sous-tend ['article 5 - la protection de la 
liberte et de la sCirete de l'individu - ainsi que !'importance des garanties 
qui s'y attachent (notamment le droit mentionne au paragraphe 4) pour la 
protection de la vie et de l'integrite physique de l'individu (Kurt c. Turquie, 
arret du 25 mai 1998, Recueil 1998-III, p. 1185, § 123) impliquent et exigent 
que Jes restrictions d'ordre procedural au droit qu'a unc personne privee 
de libertc de contester la legalite de son maintien en detention devant un 
tribunal fassent l'objet d'un contr61e particulierement strict. Les realites 
concretes et les circonstanccs specifiques qui sont propres a la situation de 
la personne detenue doivent etre prises en compte ( Conka c. Belgique, 
n" 51564/99, §§ 53-55, CEDH 2002-1). 

86. En l'espece, ii est vrai que k requerant fut represente par un 
dffenseur des le troisieme jour qui suivit son arrestation et qu'en tout 
etat de cause ii aurait pu former un recours dans le delai imparti sans 
!'aide d'un avocat. 

La Cour observe neanmoins que son dffenseur n'a pas pu acceder au 
dossier, ce qui a indeniablement entrave la preparation d'un recours en 
temps voulu. 

87. En outre, la Cour releve que lorsque le premier recours du 
requerant contre sa detention fut examine par le tribunal de district, le 
19 septembre 1997, la privation de liberte - qui durait deja depuis pres 
d'un mois -, n'avait pas encore ete contr6lee par un magistrat 
independant, ce en raison des clefaillances du systeme d'arrestation 
et de detention qui, en vigueur en Bulgarie jusqu'au 1.., janvier 2000, 
portait atteinte au premier volet de !'article 5 § 3 de la Convention 
(paragraphes 52-54 du present arret, non publies clans ce recueil). 

Ainsi, le rejet du recours du requerant, le 19 septembre 1997, a 
prolonge la violation continue de !'article 5 § 3 de la Convention. La Cour 
n'en cloit pas moins examiner la decision litigieuse aussi sous !'angle du 
paragraphe 4 de !'article 5, car la garantie fournie par cette disposition 
differe par nature de celle du paragraphe 3 et s'y ajoute (Dejong, Baljet et 
Van den Brink c. Pays-Bas, arret du 22 mai 1984, serie An" 77, pp. 25-26, 
§ 57). 

88. Le paragraphe 4 consacre une garantie procedurale, notamment 
contre la poursuite cl'une detention qui, quoique initialement ordonnee 
de maniere regulierc, a pu par la suite clevenir irregulierc et perdrc toute 
justification. En particulier, Jes exigences relatives a la rapidite et a un 
contr6le juridictionnel periodique, a des intervalles raisonnables, au sens 
de !'article 5 § 4 de la Convention et de la jurisprudence de la Cour, ont 
pour raison d'etre qu'un detenu ne doit pas courir le risque de rester en 
detention longtemps apres le moment ou sa privation de liberte a perdu 
toute justification (concernant la detention visee par le paragraphe I c) de 
!'article 5, voir Bezicheri c. ltalie, arret du 25 octobre 1989, serie An" 164; 
s'agissant d'autres types de privation de liberte, voir Weeks c. R!!_vaume-Uni, 
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arret du 2 mars 1987, serie A n° 114, Musial c. Pologne [GC], n° 24557/94, 
CEDH 1999-II, e t Stafford c. Royaume-Uni [GC], n° 46295/ 99, CEDH 
2002-IV) . 

89. En l'espece, apres le rej et de son premier recours , le 19 septembre 
1997, le requ erant aurait pu essaye r d'e n former un nouveau en invoqua nt 
un «change ment de circonsta nces». 

Toutefois , le sens precis de la condition relat ive a u «changement de 
circonstances », evoqu ee a !'articl e I 52a § 4 du cod e de procedure penale, 
n 'e ta it pas cl air. II apparalt qu ' il n'y avait aucu ne pra tiqu e e tablie. La 
decis ion du tribunal de district n 'e tait pas mot ivee (paragraphes 28 e t 40 
ci-dessus, a insi qu e 72 et 76, non publies cl ans ce recue il) . 

Le droit e t la pratiqu e pertin ent s, de meme qu e la decis ion du tribuna l 
de distr ict du 19 septem bre 1997, n' ind iqua ient done pas qu ell es etai ent 
les conseque nces du rej et du premi er recours pour ta rd ivete. Le requ erant 
n 'avait a ucun moye n de savoir combien de temps ii lui faudrait encore 
res te r e n de te ntion provisoire avan t de pouvoir obtenir un controle 
juridictionne l de la lega lit e de cet te privation de libe rt e. En l'espece, ce 
point n'a e te examine qu 'en fevri er 1998, so it environ cinq mois plu s 
ta rd. On ne saura it speculer sur la qu es tion de savoir s i un second 
recours plus precoce a urait e te examine. 

90. Compte t enu de !'e nsemble des fa its pe rtin e nts et, en particuli er, 
du manqu e de clarte du droit e t de la prat iqu e internes qu a nt aux effets de 
la regle rela tive a u dela i de se pt jours, la Cour es tim e qu ' il y a eu une 
atte inte in ju tifi ee a l'exercice par le requerant de son droit au rega rd de 
!'articl e 5 § 4 de la Conve ntion . 

II s'ensuit qu ' il y a e u viola ti on de !'articl e 5 § '1· de la Conven tion en ce 
qui conce rne le rej et du premier recours form e pa r le requ erant contre sa 
de tention. 

( ... ) 

PAR CES MOTIFS, LA COUR, A L'UNANIMITE, 

( .. . ) 

5. Dit qu ' il y a e u violat ion de !'a rticl e 5 § 4 de la Convention en ce qu i 
conce rn e le rej et du prem ier rccours form e par le 1-equ erant contre sa 
de tention; 

( .. . ) 

Fait en a nglais , puis communique pa r ecrit le 9 janvie r 2003 , en 
a pp licat ion de !'articl e 77 §§ 2 e t 3 du regleme nt. 

S0ren NIELSEN 

Greffier adjoint 
Christos Roz KJS 

President 
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SUMMARY' 

Age of consent for homosexual acts between an adult and an adolescent 

Article 14 taken in conjunction with Article 8 

Discri111i1Zatio1Z - Sexual orientation -Age efconsentfor homosexual acts betweel! all adult and 
an adolescent - Dijference ef treatment based on sexual orie1Ztation - Legitimate aim - Objective 
and reasonable justification - Margi ll ef appreciatioll - Scientific research 'indicatillg sexual 
orientation established before puberly - Growing consensus among member States as to equalily 
ef treatment in respect ef age ef rnnsent 

* * 

Each or the a pplicants was com·icted or e ngaging in homosex ua l ac ts with 
adol esce nts aged betwee n 14 a nd 18. Art icle 209 or th e Criminal Code, which was 
repea led in 2002, provid ed that it was a n offe nce for a male over 19 to e ngage in 
sex ua l act with a pe rso n or the same sex aged be twee n 14 and 18. Consensual 
he terosex ual or lesbian acts betwee n a n adu lt a nd a person over 14 were not 
punishabl e . 

Held 
( I) Art icl e 14 take n in co njunction with Art icle 8: The amend me nt or the law in 
2002 d id not a ffect th e a pplica nts' sta tus as victims, as the ir convic ti ons we re 
unaffected by it. Thus, th e matt er had not bee n reso lved wit hin t he mea ning or 
Art icle 37 § I (b) . Sex ua l ori e ntation is cove red by Art icle 14 a nd differences 
based on sex ua l o ri entation require pa rticularly se riou s reasons by way or 
just ifi ca t ion. Although in previous cases co nce rning Art icle 209 or the Aust ri a n 
C rimina l Code t he Com mi ss ion had found no violat ion, it had co ncluded in the 
more rece nt case or Sutherland v. the U1Zi ted Kingdom tha t in the absence or a ny 
obj ec tive and reasonable jus tifica tion th e m a intenance or a higher age or co nsent 
for homosex ua l ac ts viola ted Article 14 ta ke n in conjunct ion with Art icl e 8. The 
Comm ission had had regard to rece nt resea rch accord ing to which sex ual 
ori e nta tion is usua ll y es tab li shed before puberty and to th e fact th a t the maj ority 
or me mber States or th e Co uncil or Europe had recognised equal ages or conse nt. 
In the light or these deve lopments, the Gove rnm ent had not in the prese nt case 
offe red co nvincing and weighty reasons justirying the maintenance in force or 
Articl e 209 or the Cr imin a l Code a nd, cons equ e ntly, th e app lica nts ' convictions. 
Collclusion: viola tion (una nimously) . 
(2) Art icle 8 ta ke n a lo ne : It was unn ecessary to rule on th e question wheth er 
the re had bee n a viola tion or Articl e 8 ta ken a lone. 

I. This summ a ry by th e Regis try docs not bind the Court. 
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Conclusion: not necessary to exa mine (una nimously) . 
Article 4 1: The Cou rt made awa rds to each of the app li ca nt in respect of non­
pecunia ry damage. It a lso made awards in respect of cos ts a nd ex penses. 
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In the case of L. and V. v. Austria, 
The European Court of Human Rights (First Section), sitting as a 

Chamber composed of: 
Mr C.L. RozAKis, President, 
Mrs F. TULKE!'\S, 
Mr G. Bo'.\'ELLO, 
Mrs N. Y.'\JIC:, 
Mrs S. BoTocC:HAROVA, 
Mr A. KovLER, 
Mrs E. STEINER, judges, 

and Mr S. NIELSE!\, Depufv Section Registrar, 
Having deliberated in private on 5 December 2002, 
Delivers the following judgment, which was adopted on that date: 

PROCEDURE 

I. The case originated in two applications (nos. 39392/98 and 
39829/98) against the Republic of Austria lodged with the European 
Commission of Human Rights ("the Commission") under former 
Article 25 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms ("the Convention") by two Austrian nationals, 
Mr G.L. and Mr A.V. ("the applicants"), on 20 June and 10 December 
1997 respectively. 

2. The applicants were represented by Mr H. Graupner, a lav<yer 
practising in Vienna. The Austrian Government ("the Government") 
were represented by their Agent, Mr H. Winkler, Head of the 
International Law Department at the Federal Ministry of Foreign Affairs. 

3. The applicants alleged, in particular, that the maintenance in force 
of Article 209 of the Austrian Criminal Code, which penalised homosexual 
acts of adult men with consenting adolescents between 14 and 18 years of 
age, and their convictions under that provision violated their right to 
respect for their private life and were discriminatory. 

4. The applications were transmitted to the Court on I November 
1998, when Protocol No. 11 to the Convention came into force (Article 5 
§ 2 of Protocol No. 11). 

5. The applications were allocated to the Third Section of the Court 
(Rule 52 § I of the Rules of Court). Within that Section, the Chamber 
that would consider the case (Article 27 § I of the Convention) was 
constituted as provided in Rule 26 § I. 

6. On I November 2001 the Court changed the composition of its 
Sections (Rule 25 § I). This case was assigned to the newly composed 
First Section. 
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7. By a decision of 22 November 2001 the Chamber declared the 
applications partly admissible. 

8. The applicants filed observations on the merits (Rule 59 § I). 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

9. The applicants were born in 1967 and 1968 respectively and live in 
Vienna. 

A. The first applicant 

I 0. On 8 February 1996 the Vienna Regional Criminal Court 
(Landesgericht fur Strafiachen) convicted the first applicant under 
Article 209 of the Criminal Code (Strajgesetzbuch) of homosexual acts with 
adolescents and sentenced him to one year's imprisonment suspended on 
probation for a period of three years. Relying mainly on the first 
applicant's diary, in which he had made entries about his sexual 
encounters, the court found it established that between 1989 and 1994 
the first applicant had had, in Austria and in a number of other 
countries, homosexual relations either by way of oral sex or masturbation 
\1·ith numerous persons between 14 and 18 years of age, whose identity 
could not be established. 

11. On 5 November 1996 the Supreme Court (Oberster Gerichtshof), upon 
the first applicant's plea of nullity, quashed the judgment regarding the 
offences committed abroad. 

12. On 29January 1997 the Vienna Regional Criminal Court resumed 
the proceedings, which had been discontinued as far as the offences 
committed abroad were concerned, and found the first applicant guilty 
under Article 209 of the Criminal Code of the offences committed in 
Austria, sentencing him to eleven months' imprisonment suspended on 
probation for a period of three years. 

13. On 27 May 1997 the Supreme Court dismissed the first applicant's 
plea of nullity in which he had complained that the application of 
Article 209 of the Criminal Code violated his right to respect for his 
private life and his right to non-discrimination and had suggested that 
the Supreme Court request the Constitutional Court to review the 
constitutionality of that provision. 

14. On 31 July 1997 the Vienna Court of Appeal (Oberlandesgericht), 
upon the first applicant's appeal, reduced the sentence to eight months' 
imprisonment suspended on probation for a period of three years. 
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B. The second applicant 

15. On 2 1 Februa ry 1997 the V ienna Regional Cr imina l Court 
convicted t he second a pp licant under Articl e 209 of th e C rim ina l Code of 
homosex ua l acts with ado lesce nts, and on one m inor count of 
misappropria tion. It sentenced him to six months' imprisonment 
suspe nded on proba tion for a pe r iod of three years. The Court found it 
es tab lished tha t on one occasion the second applicant had had ora l sex 
with a 15-year-old . 

16. On 22 May 1997 th e Vienna Court of Appeal di sm issed t he second 
appl icant 's a ppeal on points of law, in which he had com pla ined that 
Arti cle 209 of t he C riminal Code was di scrimina tory a nd violated his 
right to respec t for hi s private life and had sugges ted that the Court of 
Appeal requ es t t he Constitutiona l Cou rt to review the const itutiona li ty 
o f tha t provision. It a lso dismissed hi s appeal aga inst se ntence . The 
decis ion was served on 3Ju ly 1997. 

II . RELEVANT DOMESTIC LAW AND BACKGROUND 

A. The Criminal Code 

17. Any sex ua l acts with persons under 14 years of age a re punishab le 
und er Articl es 206 a nd 207 of the Cr iminal Code. 

18. Art icle 209 of the C rimin al Code, in the ve rsion in force at the 
materia l time, read as fo llows: 

"A ma le pe rson who afte r attai ning t he age of 19 forn ica tes with a person of t he sa me 

sex who has a tt a ined the age of 14 but not the age of 18 sha ll be sente nced to 

imprisonme nt fo r between s ix mo nths a nd fi ve years." 

19. This provision was a imed at consensua l homosex ua l acts, as any 
sex ua l act of adu lts with persons up to 19 years of age are pun ishable 
und er Art icl e 2 12 of the Cr im ina l Code if the adu lt abuses a position 
of a uthority (parent , employer, teache r, doctor, etc.) . Any sexua l ac ts 
invo lving the use of force or threats a re pun isha ble as rape, pursua nt to 
Art icl e 20 1, or sexua l coe rcion pursua nt to Art icl e 202 of th e C rim ina l 
Code. Consensua l he terosexual or lesbian acts between adu lts and 
persons ove r 14 yea rs of age a re not puni sha bl e. 

20 . Offences unde r Article 209 were regular ly prosecuted, an ave rage 
of s ixty crimina l proceedings be ing opened per year, out of which a third 
resulted in a convict ion. As rega rds the pena lti es applied , a term of 
impr isonm ent usua lly exceeding three months was imposed in 65 to 75% 
of the cases, of which 15 to 25% were not suspended on probat ion. 
Accord ing to inform a t ion g iven by th e Federal Minister of j ust ice in reply 
to a pa rli amenta ry ques tion, in t he year 200 l three persons were se rving a 
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term of imprisonment based only or mainly on a conviction under 
Article 209 of the Criminal Code and four others were held in detention 
on remand in proceedings relating exclusively to charges under 
Article 209. 

21. On JO July 2002, following the Constitutional Court's judgment of 
21 June 2002 (see below), Parliament decided to repeal Article 209. It also 
introduced Article 207b, which penalises sexual acts with a person under 
I 6 years of age if that person is for certain reasons not mature enough 
to understand the meaning of the act and the offender takes advantage 
of this immaturity or if the person under 16 is in a predicament and 
the offender takes advantage of that situation. Article 207b also 
penalises inducing persons under 18 years of age to engage in sexual 
activities in return for payment. Article 207b applies irrespective of 
whether the sexual acts at issue are heterosexual, homosexual or lesbian. 
The above amendment, published in the Official Gazette (Bundesgeset;:.­
blatt) no. I 34/2002, came into force on 14 August 2002. 

22. According to the transitional provisions, the amendment does not 
apply to criminal proceedings in which the judgment at first instance has 
already been given. It does exceptionally apply, subject to the principle of 
the application of the more favourable law, where ajudgment is set aside, 
inter alia, following the reopening of the proceedings or in the context of a 
renewal of the proceedings following the finding of a violation of the 
Convention by the European Court of Human Rights. Apart from these 
situations, convictions under Article 209 remain unaffected by the 
amendment. 

B. Proceedings before the Constitutional Court 

23. In a judgment of 3 October 1989, the Constitutional Court found 
that Article 209 of the Criminal Code was compatible with the principle of 
equality under constitutional law and in particular with the prohibition on 
gender discrimination contained therein. That judgment was given upon 
the complaint of a person who subsequently brought his case before the 
Commission (see Zukrigl v. Austria, no. 17279/90, Commission decision of 
13 May 1992, unreported). 

24. The relevant passage of the Constitutional Court's judgment reads 
as follows: 

"The development of the criminal law in the last few decades has shown that the 
legislature is striving to apply the system of criminal justice in a significantly more 
restrictive way than before in pursuance of the efforts it is undertaking in connection 
with its policy on the treatment of offenders, which have become known under the 
general heading of 'decriminalisation'. This means that it leaves offences on the 
statute book or creates new offences only if such punishment of behaviour harmful to 

society is still found absolutely necessary and indispensable after the strictest criteria 
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have bee n a pplied. The crimina l provision which has been cha ll e nged rela tes to the 

group of acts declMrd 1111lawful in order to pro tect - in so fa r as s tri ctly necessa ry - a 

yo ung, maturing person from developing sex ua ll y in th e wrong way. ('H om osex ua l ac ts 

are onl y offences of re levance to the criminal law inasm uch as a dangerous s tra in 

must not be placed by homosexua l exper iences upon the sex ua l developme nt of youn g 

ma les .. .' Pa llin , in Foregge r/i\owa kowski (publi s hers), Wiener Kommentar <.um Straf 
geset<.buch, 1980, pa ragra ph 1 on Art icle 209 ... )Seen in thi s lig ht , it is the convic ti on of 
the Constitutiona l Court that from the point of view of th e principle of equal ity 

conta in ed in Articl e 7 § 1 of the Fede ra l Constitution a nd Art icle 2 of the Bas ic Law 

those leg isla ting in th e criminal s phere canno t reasona bly be chall enged for taki ng the 

view, by refe rence lo au thori ta tive ex pert opinions coupl ed wit h ex peri ence ga ined, tha t 

homosex ua l inOue nce endange rs ma turing ma les to a significantly greater ex t ent th a n 

g irl s of the same age, and concluding th a t it is necessa ry to punish unde r the crimina l 
law homosexua l ac ts committed with yo un g males, as provided fo r under Article 209 of 

the C rimina l Code. This conclus ion was a lso based on their views of morality, which th ey 

wanted lO impose whil e dul y obse rving the current po licy on crimina l ju stice which aims 

a t modera t ion a nd a t res tri c ting the pun ishm ent o f offences (whil e ca refull y we ig hing 

up a ll th e ma nifold advan tages a nd disadva ntages) . T ak ing eve rything int o account , we 
a rc dca li11 g here with a di stinction which is based on factua l d ifferences and therefo re 

constitutiona lly admiss ible from the point of view of Articl e 7 § 1 of the Federa l 

Constitution read in co nj unction with Articl e 2 of t he Bas ic Law." 

25. On 29 Novembe r 200 1 the Const itut ional Court dismissed the 
Innsbruck Regional Court 's requ es t to revi ew th e const itutiona li ty or 
Article 209 or the Criminal Code. 

26. The Regional Court had argu ed, inter alia , that Art icle 209 
violated Art icles 8 a nd 14 or the Conve nt ion as the theory that male 
ado lesce nts ran a ri sk of being recruit ed in to homosexuality on which the 
Constitutional Court had re li ed in its previous judgment had since bee n 
refut ed. The Constitutional Court found that the iss ue was resjudicata. It 
noted that the fact that it had already g iven a ruling on the same provision 
did not prevent it from reviewing it a new, ir there was a change in 
the relevant circumstances or different lega l a rgum ent. Howeve r, the 
Regional Court had fa iled to give detai led reasons for its contention 
that re levant scientifi c knowl edge had changed to such an extent that 
the legislator was no longer entitl ed to set a diffe rent age-limit ror 
conse nsua l homosex ua l re lations than for consensual heterosex ua l or 
lesb ian re lations. 

27. On 2 1 June 2002, upon a rurther requ es t for review made by 
the Innsbruck Regiona l Court, the Constitu tiona l Court found tha t 
Articl e 209 of the Criminal Code was unconst itutiona l. 

28. T he Regional Court had a rgu ed, firstl y, as it had done previous ly, 
that Articl e 209 or th e Cr iminal Code violat ed Art icles 8 and 14 of the 
Conve ntion and, second ly, that it was incompatibl e with the principle or 
equality und er constitut ional law and with Article 8 or t he Convention , as 
a relationship between male adolescents aged between 14 and 19 was first 
lega l, but became punishable as soon as one reached the age of 19 and 
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became legal again when the second one reached the age of 18. The 
Constitutional Court held that the second argument differed from the 
arguments which it had examined in its judgment of 3 October 1989 and 
that it was therefore not prevented from considering it. It noted that 
Article 209 concerned only consensual homosexual relations between 
men aged over 19 and adolescents between 14 and 18. In the 14 to 19 age 
bracket homosexual acts between persons of the same age (for instance 
two 16-year-olds) or of persons with a one- to five-year age difference 
were not punishable. However, as soon as one partner reached the age of 
19, such acts constituted an offence under Article 209 of the Criminal 
Code. They became legal again when the younger partner reached the 
age of 18. Given that Article 209 did not only apply to occasional 
relations but also covered ongoing relationships, it led to rather absurd 
results, namely a change of periods during which the homosexual 
relationship of two partners was first legal, then punishable and then 
legal again and could therefore not be considered to be objectively 
justified. 

C. Parliamentary debate 

29. In the spring of 1995 the Social Democratic Party, the Green Party 
and the Liberal Party brought motions in Parliament to repeal Article 209 
of the Criminal Code. They argued in particular that in the 1970s the 
legislator had justified this provision on the theory that male adolescents 
were at a risk of being recruited into homosexuality while female 
adolescents were not. However, modern science had shown that sexual 
orientation was already established at the beginning of puberty. More­
over, different ages of consent were not in line with European standards. 
In this connection they referred in particular to Recommendation 924 
( 1981) of the Parliamentary Assembly of the Council of Europe which 
had advocated equal ages of consent for heterosexual and homosexual 
relations. Protection of juveniles against sexual violence and abuse 
was sufficiently afforded by other provisions of the Criminal Code, 
irrespective of their sexual orientation. 

30. Subse4uently, on 10 October 1995, a sub-committee of the Legal 
Affairs Committee of Parliament heard evidence from eleven experts in 
various fields such as medicine, sexual science, Aids prevention, 
developmental psychology, psychotherapy, psychiatry, theology, law and 
human rights law. Nine were clearly in farnur of repealing Article 209, an 
important argument for the experts in the fields of medicine, psychology 
and psychiatry being that sexual orientation was, in the majority of cases, 
established before the age of puberty, which disproved the theory that 
male adolescents were recruited into homosexuality by homosexual 
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experi ences. Another recurring a rgument was tha t penalis ing homosexua l 
rela tions made Aids prevention more diffi cult. Two ex pert s we re in favo ur 
of keeping Articl e 209: one s imply stated tha t he conside red it necessa ry 
fo r th e pro tection or m ale adolescents; th e othe r consid ered that despite 
t he fac t tha t th ere was no such thing as being recruit ed into ho mo­
sex ua lity, not a ll ma le adolescent s we re a lready sure of th eir sexua l 
ori enta ti on a nd it was there for e bett er to give them more Lim e to 
es ta bli sh the ir id ent ity. 

3 1. On 27 November 1996 Pa rli a m ent held a deba te o n t he mo tio n to 
repeal Articl e 209 of the C rimina l Cod e. Those speake rs who we r e in 
favo ur of repealing Articl e 209 re li ed on the argume nts of the majo rity of 
t he ex perts heard in t he sub-commi ttee . or t hose speakers who we re in 
favo ur of keeping Articl e 209, som e simply ex pressed their a pp roval 
whil e oth ers emphas ised that they st ill considered th e provision 
necessary fo r those ma le adolesce nt s who we re not sure of their sex ua l 
ori entat ion. Th ere was a n eq ual vote a t the close of t he debate (ninety­
one to nin ety-one) . Consequ e n tly, Art icle 209 remained o n the statute 
boo k. 

32. On 17 July 1998 the G reen Party again brought a mot ion before 
Pa rli a me nt to repeal Arti cle 209 of the C rimina l Code. T he e nsuing 
deba te fo ll owed much t he same lines as befo re. The motion was rej ected 
by eighty-one vo tes to twelve. 

33. On 10 July 2002 Parli a m ent decid ed to repeal Articl e 209 of t he 
C rimina l Code (see pa ragra ph 2 1 a bove) . 

THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 
TAKEN ALONE AND IN CO NJ UNCTION WITH ARTICLE 14 

34. The a pplican ts com pla ined of th e ma int t". na nce in force of 
Articl e 209 of the C rimina l Code, which crimina li ses homosex ual acts of 
ad ult me n with conse nt ing ado lesce nts betwee n t he ages of 14 a nd 18, a nd 
of their convictions und er that provision. Re lying on Art icl e 8 of the 
Conve ntion ta ke n a lone a nd in conjunction wit h Articl e 14, th ey a ll eged 
t ha t t heir ri g ht to res pect for the ir priva te life had been viola ted a nd tha t 
th e contes ted provis ion was di scrimina tory, as heterosexua l or lesbia n 
rela ti ons betwee n adults a nd adolescen ts in the sam e age bracket we re 
not punisha bl e. 

Articl e 8 provides: 

" I. Eve ryo ne has t he r ig ht to res pect fo r his priva te and fa mily life, hi s home and hi s 

correspondence. 
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2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others." 

Article 14 provides: 

"The enjoyment of the rights and freedoms set forth in [the] Corwcntion shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

35. Given the nature of the complaints, the Court deems it 
appropriate to examine the case directly under Article 14 taken m 
conjunction with Article 8. 

36. It is not in dispute that the present case falls within the ambit of 
Article 8, concerning as it does a most intimate aspect of the applicants' 
private life (see, for instance, Dudgeon v. the United Kingdom, judgment of 
22 October 1981, Series A no. 45, p. 21, § 52, and Smith and Grady v. the 

United Kingdom, nos. 33985/96 and 33986/96, § 90, ECHR 1999-VI). 
Article 14 is therefore applicable. 

37. The applicants submitted that, following the Court's admissibility 
decision in the present case, the Austrian Constitutional Court declared 
Article 209 of the Criminal Code to be unconstitutional and that 
subsequently Parliament decided to repeal this provision. However, 
the Constitutional Court's judgment, which is based on other grounds 
than those relied on in the present application, has not acknowledged, 
let alone afforded redress for, the alleged breach of the Convention. 
Moreover, their convictions still stood. The applicants therefore argued 
that they were still victims, within the meaning of Article 34 of the 
Convention, of the violation alleged. Nor can it be said that merely 
repealing the contested legislation has resolved the matter within the 
meaning of Article 37 § 1 (b) of the Convention. 

38. The applicants asserted that in Austria, like in the majority of 
European countries, heterosexual and lesbian relations between adults 
and consenting adolescents over 14 years of age were not punishable. 
They submitted that, in the context of consensual relations with adults, 
there was nothing to indicate that adolescents needed more protection 
against homosexual relations than against heterosexual or lesbian 
relations. Not only was Article 209 of the Criminal Code unnecessary for 
protecting male adolescents in general, it also hampered homosexual 
adolescents in their development by attaching a social stigma to their 
relations with adult men and to their sexual orientation in general. In 
this connection, the applicants, referring to the Court's case-law, 
contended that any interference with a person's sexual life and any 
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difference in treatment based on sex or sexual orientation required 
particulary weighty reasons (see Smith and Grady, cited above, § 94, and 
A.D.T. u. the United Kingdom, no. 35765/97, § 36, ECHR 2000-IX). 

39. This was all the more true in a field where a European consensus 
existed to reduce the age of consent for homosexual relations. Despite the 
fact that a European consensus had been growing ever since the 
introduction of their applications, the Government had failed tu come 
forward with any valid justification for upholding, until very recently, 
a different age of consent for homosexual relations than for heterosexual 
or lesbian relations. In particular, the applicants pointed out that in April 
1997, in September and December 1998, and again in July 200 I, the 
European Parliament had requested Austria to repeal Article 209. 
Similarly, in November 1998, the Human Rights Committee, set up 
under the International Covenant on Civil and Political Rights, had 
found that Article 209 was discriminatory. The Parliamentary Assembly 
of the Council of Europe had issued two recommendations in 2000 
advocating equal ages of consent for heterosexual, lesbian and homo­
sexual relations and a number of member States of the Council of 
Europe had recently introduced equal ages of consent. 

40. Further, the applicants pointed out that the Commission, 111 

Sutherland v. the United Kingdom (no. 25186/94, Commission's report of 
1 July 1997, unpublished) had departed from its earlier case-law relied on 
by the Government. In their view, the difference between the present 
applications and Sutherland was not decisive, as the fact that under the 
United Kingdom law in force at the material time the adolescent partner 
was also punishable was only referred to by the Commission as a 
subsidiary argument. As to the Government's further argument that 
Article 209 had been considered necessary for the protection of male 
adolescents, they submitted that the great majority of scientific experts 
whose evidence had been heard in Parliament in 1995 had disagreed with 
this view. 

41. The Government drew attention to the recent amendment of the 
Criminal Cude. They assei-ted that, in the applicants' cases, there were no 
changes as a result of the new legal position. The Government therefore 
stated that their position remained unchanged and maintained their 
previous submissions. 

42. The Government referred to the Constitutional Court's judgment 
of 3 October 1989 and to the case-law of the Commission (see Zukrigl, 
decision cited above, and H.F. v. Austria, no. 22646/93, Commission 
decision of 26June 1995, unreported), pointing out that the Commission 
had found no indication of a violation of Article 8 of the Convention either 
taken alone or in conjunction with Article 14 in respect of Article 209 
of the Austrian Criminal Code. As to Sutherland (cited above), the 
Government pointed out that there was an important difference, namely 



42 L. AND V. \'. AUSTRIAJUOGMEi'\T 

that under Article 209 the adolescent participating in the offence was not 
punishable. Moreover, they referred to the fact that, in 1995, Parliament 
had heard numerous experts and had discussed Article 209 extensively 
with a view to abolishing it, but had decided to uphold it, as the provision 
was still considered necessary, within the meaning of Article 8 § 2 of the 
Convention, for the protection of male adolescents. 

43. The Court notes at the outset that, following the Constitutional 
Court's judgment of 21 June 2002, Article 209 of the Criminal Code was 
repealed on IOJuly 2002. The amendment in question came into force on 
14 August 2002. However, this development does not affect the applicants' 
status as victim within the meaning of Article 34 of the Convention. In this 
connection, the Court reiterates that a decision or measure favourable to 
the applicant is not in principle sufficient to deprive him of his status as a 
victim unless the national authorities have acknowledged, either expressly 
or in substance, and then afforded redress for, the breach of the 
Convention (see, for instance, Dalhan v. Romania [GC], no. 28114/95, § 44, 
ECHR 1999-YI). In the present case it is sufficient to note that the 
applicants were convicted under the contested provision and that their 
respective convictions remain unaffected by the change in the law. Thus, 
as the applicants rightly pointed out, it cannot be said that the matter has 
been resolved within the meaning of Article 37 §I (b) oft he Convention. 

44. According to the Court's established case-law, a difference in 
treatment is discriminatory for the purposes of Article 14 if it "has no 
objective and reasonable justification", that is if it does not pursue 
a "legitimate aim" or if there is not a "reasonable relationship of 
proportionality between the means employed and the aim sought to be 
realised". However, the Contracting States enjoy a certain margin of 
appreciation in assessing whether and to what extent differences 
in otherwise similar situations justify a different treatment (see 
Karlheinz Schmidt v. Germany, judgment of 18 July 1994, Series A 
no. 291-B, pp. 32-33, § 24; Salgueiro da Silva Mou/a v. Portugal, 
no. 33290/96, § 29, ECHR 1999-IX; and Frette v. France, no. 36515/97, 
§§ 34 and 40, ECHR 2002-I). 

45. The applicants complained of a difference in treatment based on 
their sexual orientation. In this connection, the Court reiterates that 
sexual orientation is a concept covered by Article 14 (sec Salgueiro da 
Silva Mouta, cited above, § 28). Just like differences based on sex (see 
Karlheinz Schmidt, cited above, ibid., and Petrovic v. Austria, judgment of 
27 March 1998, Reports ef Judgments and Decisions 1998-11, p. 587, § 37), 
differences based on sexual orientation require particularly serious 
reasons by way ofjustification (sec Smith and Grad_y, cited above,§ 90). 

46. The Government asserted that the contested provision served to 
protect the sexual development of male adolescents. The Court accepts 
that the aim of protecting the rights of others is a legitimate one. It 
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remains to be ascertained whether there existed a justification for the 
difference of treatment. 

47. The Court observes that in previous cases relied on by the 
Government which related to Article 209 of the Austrian Criminal Code, 
the Commission found no violation of Article 8 of the Convention either 
taken alone or in conjunction with Article 14. However, the Court has 
frequently held that the Convention is a living instrument, which has to 
be interpreted in the light of present-day conditions (see, for instance, 
Frette, cited above, ibid.) In Sutherland, the Commission, having regard to 
recent research according to which sexual orientation is usually 
established before puberty in both boys and girls and to the fact that the 
majority of member States of the Council of Europe have recognised equal 
ages of consent, explicitly stated that it was "opportune to reconsider 
its earlier case-law in the light of these modern developments" 
(Commission's report cited above, §§ 59-60). It reached the conclusion 
that in the absence of any objective and reasonable justification the 
maintenance of a higher age of consent for homosexual acts than for 
heterosexual ones violated Article 14 taken in conjunction with Article 8 
(ibid., § 66). 

48. Furthermore, the Court considers that the difference between 
Sutherland and the present case, namely that here the adolescent partner 
participating in the proscribed homosexual acts was not punishable, is not 
decisive. This element was only a secondary consideration in the 
Commission's report (ibid.,§ 64). 

49. What is decisive is whether there was an objective and reasonable 
justification why young men in the 14 to 18 age bracket needed protection 
against sexual relationships with adult men, while young women in the 
same age bracket did not need such protection against relations with 
either adult men or women. In this connection the Court reiterates 
that the scope of the margin of appreciation left to the Contracting 
State will vary according to the circumstances, the subject matter and 
the background; in this respect, one of the relevant factors may be 
the C\.istence or non-existence of common ground between the laws of 
the Contracting States (see, for instance, Petrovic, cited above, § 38, and 
Frette, cited above,§ 40). 

50. In the present case the applicants pointed out, and this has not 
been contested by the Government, that there is an ever growing 
European consensus to apply equal ages of consent for heterosexual, 
lesbian and homosexual relations. Similarly, the Commission observed in 
Sutherland (cited above) that "equality of treatment in respect of the age of 
consent is now recognised by the great majority of member States of the 
Council of Europe" (Joe. cit., § 59). 

51. The Government relied on the Constitutional Court's juclgment of 
3 October 1989, which had considered Article 209 of the Criminal Code 
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necessary to avoid "a dangerous strain ... be [ing] placed by homosexual 
experiences upon the sexual development of young males". However, this 
approach has been outdated by the 1995 parliamentary debate on a 
possible repeal of that provision. As was rightly pointed out by the 
applicants, the vast majority of experts who gave evidence in Parliament 
clearly expressed themselves in favour of an equal age of consent, 
finding in particular that sexual orientation was in most cases 
established before the age of puberty and that the theory that male 
adolescents were "recruited" into homosexuality had thus been 
disproved. Notwithstanding its knowledge of these changes in the 
scientific approach to the issue, Parliament decided in November 1996, 
that is, shortly before the applicants' convictions, in January and 
February 1997 respectively, to keep Article 209 on the statute book. 

52. To the extent that Article 209 of the Criminal Code embodied a 
predisposed bias on the part of a heterosexual majority against a 
homosexual minority, these negative attitudes cannot of themselves be 
considered by the Court to amount to sufficient justification for the 
differential treatment any more than similar negative attitudes towards 
those of a different race, origin or colour (sec Smith and Grady, cited above, 
§ 97). 

53. In conclusion, the Court finds that the Government have not 
offered convincing and weighty reasons justifying the maintenance in 
force of Article 209 of the Criminal Code and, consequently, the 
applicants' convictions under this provision. 

54. Accordingly, there has been a violation of Article 14 of the 
Convention taken in conjunction with Article 8. 

55. Having regard to the foregoing considerations, the Court docs not 
consider it necessary tu rule on the question whether there has been a 
violation of Article 8 taken alone. 

II. APPLICATION OF ARTICLE 41 OF THE CONVENTION 

56. Article 41 of the Convention provides: 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party." 

A. Damage 

5 7. The applicants each requested 1,000,000 Austrian schillings, 
equivalent to 72,672.83 euros (EUR), as compensation for non-pecuniary 
damage. They asserted that they had suffered feelings of distress and 



L. AN D V. v. AUSTRIA J UDGM El\T ·f5 

humili a tion du e to th e mainte nance in force of Article 209 of th e Crimina l 
Code and , in pa rti cula r, th e crimina l proceedings against them result ing 
in their convicti ons, wh ich stigma ti sed them as sexua l offe nders. 
Furthe rmore, the first a pp li cant submitted that he suffered from 
epil epsy, which had increased hi s a nxiety a nd suffering during the tri al, 
a nd tha t he had lost hi s work as a resu lt of his conv iction. 

58. The Governm ent contended that th e findin g of a viola tion wou ld in 
itse lf a fford the a pplicant s suffi cient just sa ti sfaction for any non­
pecunia ry da mage sustained . 

59. T he Court obse rves th at, in a number of cases conce rning th e 
maintenance in force of legisla tion pena li sing homosex ua l ac ts between 
conse nt ing adult s, it conside red tha t the findin g of a viola ti on constituted 
in itse lf suffi cient just sa ti sfaction fo r a ny non-pecunia ry damage 
susta ined (see Dudgeon v. the United Kingdom (Articl e 50), judgment of 
24 February 1983, Se ri es A no. 59, pp. 7-8, § 14;Norris v. Ireland, judgment 
of 26 O ctober 1988, Se ri es A no. 142, pp. 21-22, § 50; a nd Modinos v. Cy prus, 
judgment of 22 Apri l 1993, Se ri es A no. 259, p. 12, § 30) . However , in a 
case which conce rned a conviction fo r homosexua l acts with a number of 
conse nting adults (A.D. T. v. the United Kindgom, cited a bove,§§ 43-45), the 
Court awa rded 10,000 pounds sterling (GBP) in respect of non-pecuniary 
damage. Simila rily, in cases which conce rn ed inves tigations in respect of 
the applicants resulting in the ir di scha rge from the a rm y on acco unt of 
their homosexu ality, the Court awarded GBP 19,000 to each a pplicant 
for non-pecunia ry da mage (see Smith and Grady v. the United Kingdom Uust 
sat isfaction ), nos. 33985/96 a nd 33986/96, § 13, ECHR 2000-IX). 

60. In the prese nt case, the Court notes tha t Articl e 209 of the 
Crim ina l Code has rece ntly been re pea led a nd tha t the a pplicants have 
therefo re in pa rt achieved th e obj ective of their a pplication. H oweve r, 
they we re convicted under Articl e 209. The Court considers tha t the 
criminal proceedings a nd , in pa rticul a r, th e trial during which de ta il s of 
the app licant 's most intima te private life were laid open in public, have to 
be considered as profound ly desta bilis ing eve nts in the a pplicants ' lives 
which had a nd , it cannot be excluded, continue to have a significant 
emotiona l a nd psychologica l impact on each of them (see Smith and Grady 
Uust sa ti sfaction) , ibid.). Ma king an assessment on a n equit a ble bas is, the 
Court awa rd s the a pp li cant s EUR 15,000 each. 

B. Costs and expenses 

61 . The a pplicants requ es ted a tot a l amount of EUR 65,590.93. This 
sum is composed of EUR 5,633 .53 for cos ts a nd expe nses incurred by the 
first applicant in the dom es ti c proceedings, EUR 1,655. 12 for cos ts and 
ex pe nses incurred by the second a pp li cant in the dom es t ic proceedings 
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and EUR 58,302.28 for costs and expenses incurred by both applicants in 
the Convention proceedings. 

62. Further, the applicants, in their submissions of 3 August 2002, 
asserted that following the Court's judgment further costs will have to be 
incurred in order to remove the consequences flowing from the violation of 
the Convention. They argued in particular that - in case of a finding of a 
violation by the Court - they will be entitled, pursuant to Article 363a of 
the Code of Criminal Procedure, to have the criminal proceedings 
reopened in order to have their convictions set aside and to have them 
removed from their criminal records. The applicants therefore requested 
the Court to rule that the respondent State was obliged to pay any future 
costs necessary for removing the consequences of the violation at issue and 
to reserve the fixing of the exact amount to a separate decision. 

63. The Government asserted that the amount claimed by the 
applicants was excessive. They submitted, in particular, that the 
applicants had failed to submit a detailed statement of costs as regards 
the domestic proceedings. Moreover, the second applicant had also been 
convicted of misappropriation. Accordingly, the domestic proceedings had 
not only been instituted for the offence under Article 209 of the Criminal 
Code. Further, the Government asserted that the applicants' counsel had 
not correctly applied the lawyers' fees as regards the Convention 
proceedings, and argued that it had not been necessary to submit two 
separate applications. The Government considered that a total amount 
of EUR 5,813.83 for costs and expenses would be appropriate as regards 
the first applicant and a total amount of EUR 4, 142.35 as regards the 
second applicant. 

64. The Court reiterates that only legal costs and expenses found to 
have been actually and necessarily incurred in order to prevent or obtain 
redress for the matter found to constitute a violation of the Convention 
and which are reasonable as to quantum are recoverable under Article 41 
of the Convention (see Smith and Graqv (just satisfaction), cited above,§ 28, 
with further references). 

65. As to the costs of the domestic proceedings, the Court notes that 
the applicants each submitted a bill of fees by the lawyer who represented 
them in the criminal proceedings, which indicates a lump sum for their 
defence. The diffence in the amounts claimed by the applicants is 
explained by the fact that, in the first applicant's case, two sets of 
criminal proceedings were instituted, as his first conviction had been 
partly set aside by the Supreme Court. The Court obser\'es that in the 
first applicant's case the proceedings related only to Article 209 of the 
Criminal Code. The Court therefore finds that the entire costs were 
actually and necessarily incurred. Moreover, it finds that the amount 
claimed is reasonable and awards it in full, that is EUR 5,633.53. In the 
second applicant's case the Court, making allowance for the fact that the 
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criminal proceedings aga ins t him re la ted ma inly to Articl e 209 but a lso to 
a minor coun t of misappropri a tion, awa rds EU R I ,500. 

66. As to the cos ts of th e Conve ntion proceedin g , the Court consid ers 
th em to be excess ive . Making a n assess m ent on a n equita ble bas is, the 
Court awa rds each a pplicant EUR 5,000. 

67. The tota l a mount awarded in res pect of cos ts a nd ex pe nses is, 
therefor e, EU R 10,633 .53 as rega rds the firs t a pp li cant a nd EU R 6,500 as 
regards the seco nd a pplicant. 

68. As to the a ppli cants' requ es t for futur e cos ts linked to re moving 
th e consequ e nces of th e viola ti on of th e Conve nti on fo und , th e Court 
consid ers tha t such a cl a im is specul a ti ve. The Court notes in pa rti cula r 
tha t bo th a pplicant s were se nte nced to a pri son te rm suspe nded on 
proba tion in I 997 a nd tha t th e three-year proba tiona ry pe ri od has 
a lready ex pired. Wh a t re mains is the e ntry of th eir convictions in their 
crimina l reco rds. In t hi s situ a tio n it is open to doubt whet he r the re will 
be a ny need fo r the a pp li cants to have th e crimin a l proceedings against 
the m reopened , as the res pond ent Sta te may we ll choose oth er means 
to have t he ir convic ti ons ex punged . T he res pond en t Sta te may for 
ins ta nce decide to g ra nt the a pp li cants a pa rdon a nd have their 
convicti ons removed from t heir crimina l reco rd s. H aving regard to these 
circumsta nces, th e Court di smisses th e a pplicants ' cla im fo r futur e cos ts. 

C. Default interest 

69. Th e Court considers it a ppropria te tha t th e default interes t should 
be ba ·eel on the m arg ina l le nding ra t e of the European Centra l Ba nk to 
which shou ld be add ed three perce ntage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

l. Holdr tha t there has been a viola ti on of' Arti cle 14 of th e Co nve ntion 
ta ken in co njunctio n with Articl e 8; 

2. Holds tha t there is no need to ru le on the compla ints lodged und er 
Articl e 8 of the Conve ntion ta ke n a lone; 

3. Holds 
(a) th a t the res pondent Sta te is to pay th e first applicant , within 
three months from the da te on whi ch the judg m ent becomes 
fin a l acco rdin g to Articl e 44 § 2 of the Conve ntion, EU R 15,000 
(fiftee n thousand e uros) in respect of non-pecunia ry da mage a nd 
I 0,633.53 (t e n thou sand six hundred a nd th irty-three euros fifty-three 
cents) in res pect of costs a nd expe nses; 
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(b) that t he respondent State is to pay the second a pplicant , within 
three months from the date on which the judgmcnt becomes fina l 
according to Articl e 44 § 2 of the Convent ion, EUR 15,000 (fift een 
thousand eu ros) in res pect of non-pecu niary damage and EUR 6,500 
(s ix t housand fi ve hundred euros) in respect of costs and ex pe nses; 
(c) that from the expiry of the above- mentioned three months until 
sett lement s impl e interes t shall be payable on the a bove amounts at a 
rate equal to the margina l lending ra te of the European Centra l Bank 
during the defau lt period plus three percentage points; 

4. Dismisses the rema inde r of the app licants' claim for just sat isfact ion. 

Done in English , and not ified in writing on 9J anuary 2003, pursua nt to 
Rule 77 §§ 2 and 3 of the Rules of Court. 

S01·en NIELSEN 

Deputy Registrar 
Christos ROZAK.IS 

Pres id ent 
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SOMJ'vIAIRE I 

Age du consentement aux rapports homosexuels entre un homme adulte et 
un adolescent 

Article 14 combine avec l'article 8 

Discrimination - Orientation sexuelle - Age du co11sentement aux rapports lwmosexuels e11tre 
un /wmme adulte el un adolescent - Dijference de traitementjondee sur /'orientation sexuelle -
But ltgitime - Justification raisonnable et objective - Marge d'a/J}Jreciation - Reclzerclzes 
scientifiques dem.ontrant que /'orientation sexuelle est etablie avant la puberte - Consensus 
de plus en plus large au sein des Etals membres en javeur d'une egalite de traitement quant 
a l'age du consentement 

* 
* 

C hacun d es req ufrants f"ut reconnu coupable d 'actes homoscx uels comm is avec 
des adolesce nts ages d e quatorze a dix-huit a ns. L'articl e 209 du code pena l, 
ab roge e n 2002 , crimin a lisait tou t ac te sexue l entre un homm e de plus d e dix­
ne uf ans e t une personn e du mf: me sexe agee de quaturze a dix-huit a ns. Les 
actcs he terosex ue ls ou lesb icns consent is entrc un adu lt c e t une personne de plus 
de quatorze a n n'e tai en t pas pass ibl es de san Lions. 

I. Article 14 combine avec !'a rticle 8: la modifi ca tion de la loi en 2002 n'a eu 
aucune incid ence sur la qualite de victim e d es rcqu erants pu isqu 'e ll e n'a pas cu 
d'effe t sur !curs conda mn a tions. Des lors , on ne sa ura it dire qu e le litige a ctc 
re olu au se ns de !'art icl e 37 § I b). L'or ie nta tion sex ue ll e es t un e notion qui 
tom be so us !'empire de !'art icl e 14 e t les differe nces rond ees sur !'ori entation 
sex uell e doivent et re justifiees par d es raisons parti culiercme nt graves . Si , clans 
des affa ires prcccd e ntes relat ives a !'a rticl e 209 du code pena l autrich ien, la 
Commiss ion n 'a pas constate d e violat ion de la Co nven tion, e ll e a conclu cl ans 
l'affa ire plu s rece nte Sutherland c. Royaume-Un.i qu e, e n !'a bse nce de toute 
justifica tion obj ect ive e t ra isonnablc, le maintien d 'un age d e co nse nt em ent plus 
eleve pour les actes homoscx ue ls qu c pour les actes heterosex uels e ta it contra ire a 
!'art icle 14 combin e avec !'a rticle 8. La Comm iss ion a pr is en consid era ti on des 
recherches recentes qui d cmontra ient qu e !'orie ntation sexuell e e ta it e n ge neral 
e ta bli e avant la puberte cl le fait qu e la majorite d es Eta ts membres du Conseil d e 
!'Europe avaicnt in staurc le mcmc age de co nse ntcm cnt. Eu egard a ces 
evolutions, le Gouve rn eme nt n'a pas f'ourn i d e raisons co nva inca ntes e t so lides 
justifi a nt le maintien en vigue ur de !'article 209 du code penal e t, e n 
eonscquence, le · cundam11atiuns des requfranb. 

Conclusion: viola ti on (unan imite) . 

I. Redige par le greffe, ii nc li e pas la Cour. 
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2. Article 8 pri s isolement: ii es t supernu d'exarn iner s'i l y a eu violat ion de ce tte 
di sposi lion prise isolern en t. 
Conclusion: non-li eu a exarn en (unanirnit e). 
Article 4 1: la Cour a a lloue des indemnites a chacun des requ cra nts pour 
dornmage moral a insi qu e pour frai s et depens. 

Jurisprudence citee par la Cour 

Dudgeon c. Royaume-Uni, arret du 22 octobre 1981, serie A 11° 45 
Dudgeon c. Royaume-Uni (art icl e 50), arret du 24 fevri er 1983, serie A n° 59 
Norris c. Irlande, a rret du 26 octobre 1988, seri e A n° 142 
Modinos c. Chy/1re, ar re t du 22 avri l 1993, serie A 11° 259 
Karllzein<. Schmidt c. Allemagne, arret du 18juill et 1994, serie A n° 291-B 
Sutherland c. Royaume-Uni , 11° 25 186/94, rapport de la Commiss ion du I" juillet 1997, 
non publi c 
Petrovic c. Autriche, a rret du 27 mars 1998, Recueil des arrets et decisions 1998-II 
Smith et Grady c. Royawne-Uni, 11°' 33985/96 et 33986/96, CEDH 1999-Vl 
Dalban c. Roumanie [GC], n° 281 14/95, CEDH 1999-Vl 
Salgueiro da Silva Mouta c. Portugal, 11° 33290/96, CEDH 1999-IX 
Smith et Grady c. Royaume-Uni (satisfact ion equitable) , n'" 33985/96 et 33986/96, 
CEDH 2000-IX 
A.D. T. c. Royaume-Uni, 11° 35 765/97 , CEDH 2000-IX 
Frette c. France, n" 365 15/97, CEDH 2002-I 
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En l'affaire L. et V. c. Autriche, 
La Cour euro peenne des Droits de !'H omm e (prem iere sr.cti on) , 

siegeant en une cha mbre composee de : 
M. C.L. ROZA KJ S, presiden t, 
Mme f. T LKENS, 

M. G. B ONELLO, 

M 111
" ' N. VAJIC, 

S. B OTOUC HAROVA, 

M. A. K OVLER, 

M"'c E. STE INER,juges, 
a insi qu e de M. S. NIELSEN,grdfier adjoint de section, 

Ap res en avo ir <l elibere en cha mbre du conseil le 5 dece mbre 2002, 
Rend l'arre t qu e vo ici, adopte a cet te da te: 

PROCEDURE 

I. A l'origine de l'affaire se trouvent deux requ etes (n°' 39392/98 
e t 39829/98) dirigees cont re la Republique d 'Autri che et dont deux 
resso rti ssants de ce t Eta t , M. G.L. e t M. A V. (<d es requerants »), avaient 
sa1s1 la Commiss ion euro peenne des Droits de !'Homme (« la 
Commiss ion ») respectivement le 20juin et le 10 decembre 199 7 en vertu 
de l'ancien a rt icle 25 de la Conve ntion de sauvega rde des Droi ts de 
!'Homm e et des Liber tes fond amenta les (« la Conve ntion ») . 

2. Les requ erants sont represe ntes pa r Mc H. Gra upner, avoca t au 
ba rreau de Vienne. Le gouvern ement autrichien (« le Gouve rnement ») 
est represe nte par son age nt, M. H. Winkler, chef du departement de 
d ro it interna tiona l au ministe re federal des Affa ires et range res. 

3. Les requerants a ll egua ient en particuli er qu e le maintien en 
vigueur de !'a rticl e 209 du code penal autrichien, qui criminali sait 
les actes homosexuels entre des hommes adultes et des adolescents 
consenta nts ages de qua torze a di x-huit a ns, ainsi qu e leur condamna tion 
en ve rtu de ce t te di sposition ava ient emporte viola tion de leur droit au 
respect de leur vie privee et reve ta ient un caractere di scrimina toire. 

4. Les reque tes ont ete transmises a la Cour le I er novembre 1998, da te 
d 'entree en vigucur du Protocole n° 11 a la Convention (a rticl e 5 § 2 dud it 
Pro tocole) . 

5. Elles ont ete a ttribuees a la troi sieme section de la Cour (a rticl e 52 
§ 1 du reglement) . Au se in de ce ll e-ci, la chambre chargee d 'exa miner 
l'affaire (a rticle 27 § I de la Conve ntion) a ete consti tuee conform ement 
a !'article 26 § 1 du reglement. 

6. Le 1cr novembre 2001 , la Cour a modifie la compos ition de ses 
sections (a rticle 25 § I du reg lement) . La presente affa ire a ete attribuee 
a la premiere section rema niee en consequ ence. 



54 ARRf.:T L. ET V. c. AUTRJCHE 

7. Par unc decision du 22 novembrc 2001, la chambre a declare Jes 
requetes partiellemcnt recevables. 

8. Les requerants ont depose des observations sur le fond (article 59 § I 
du reglement). 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

9. Nes respectivement en 1967 et 1968, Jes requerants resident a 
Vienne. 

A. Le premier requerant 

10. Le 8 fCvricr 1996, le tribunal penal regional (Landesgericht fur 
Strafiachen) de Vienne reconnut le premier requerant coupable en vertu 
de I' article 209 du code penal (StraJ.geset::.buch) d'actes homosexuels 
commis avec des adolescents et Jui inf1igea une peine d'un an 
d'emprisonnement assortie d'un sursis avec mise a l'epreuve pendant 
une dun~e de trois ans. Se fondant essentiellement sur !'agenda du 
requerant, dans lequel celui-ci avait pris des notes concernant ses 
rendez-vous a caractere sexuel, le tribunal jugea avere qu'entre 1989 et 
1994 l'interesse avait eu, en Autriche et dans plusieurs autres pays, des 
rapports homosexuels (fellations ou pratiques masturbatoires) avec de 
nombreux adolescents ages de quatorzc a dix-huit ans, dont l'identite ne 
put etre Ctablie. 

11. Le 5 novcmbre 1996, la Cour supreme (Oberster Gerichtshoj), 
statuant sur le pourvoi en cassation prcsente par le requerant, infirma le 
jugemcnt pour autant qu'il avait trait aux infractions commises a 
l'etranger. 

12. Le 29 janvier 1997, le tribunal penal regional de Vienne reprit la 
procedure, laquelle avait ete close quant aux infractions commiscs a 
l'etranger et, au titre de )'article 209 du code penal, condamna le premier 
rcqucrant pour Jes infractions pcrpetrees en Autriche a une peine de onze 
mois d'cmprisonnernent avcc sursis et mise a l'epreuvc pendant une duree 
de trois ans. 

13. Le 27 mai 1997, la Cour supreme rejeta le pourvoi en cassation du 
premier requerant, dans lequel celui-ci se plaignait que )'application de 
l'article 209 du code penal eut ernporte violation de son droit au respect 
de sa vie privee ainsi que de son droit a la non-discrimination et invitait la 
Cour supreme a demander a la Cour constitutionnelle de controler la 
constitutionnalite de cette disposition. 
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14. Le 3 1 juille t 1997, la cour cl 'appel (Oberlandesgericht) de Vie nne, 
sa is ie pa r le premier reque ra nt, rame na sa pe ine a huit mois 
cl 'e mprisonn ement avec sursis e t m ise a l'epreuve pend ant une cluree de 
troi s ans. 

B. Le second requerant 

15. Le 2 1fevri e r1 997, e n a ppli cation de !'arti cle 209 du code pena l, le 
tribunal penal regiona l de Vie nne reconnu t le second requ fra nt coupable 
cl 'actes homosex ue ls commis avec des adolesce nts a insi qu e cl 'un chef 
mineur d 'abu s de confi a nce. II lui innigea une pein e de six mois 
cl 'empri sonn ement asso rti e cl 'un sursis avec mise a l'epreuve pe ndant 
une duree de t rois a ns. Le tribuna l j ugea eta bli qu 'e n une occas ion le 
second requ erant s'e ta it livre a des fell a ti ons avec un adolescent de 
qumze a ns. 

16. Le 22 ma i 1997, la cour cl 'appe l de Vi enn e rej eta le pourvoi e n 
cas a tion du second requ fra nt, cl ans lequ el ce lui-ci se pla igna it qu e 
!'arti cle 209 du code pe na l fOt cli scrimina toire e t emport a t viola ti on de 
son clroit a u res pect de sa vie privee et invitait la juridiction a dema nde r 
a la Cour const itu t ionne ll e de contro ler la const it ut ionna li te de cette 
di spos ition. E ll e rej eta ega lement le recours de l' in teresse contre la 
peine. La decis ion fut s ignifiee le 3 juill et 1997 . 

II. LE DROIT ET LE CONT EXTE INT ERNES PERTINENTS 

A. Le code penal 

17. Les actes sex uels commis avec des min eurs de moins de 
qu a torze a ns sont reprim es pa r les a rticles 206 et 207 du code penal. 

18. L 'art icle 209 du code penal, te l qu 'e n vigueur a l'e poque des fa it, 
se li sait a insi: 

« Tou l individu de scxc masculin ayant aue int l':igc de dix-neuf ans qui sc li vrc a 
la forn icat ion avcc unc pcrsonnc du mcme SCXC agcc de plus de qualorzc ans Cl 

n'ayant pas encore dix-huit ans est pass ible cl ' une peine a llam de six mois a cinq ans 
cl 'cmpri son ncmcnt. ,, 

19. Ce tt e di spos ition visa i t les ra pports homosexuels masculins 
librement consentis, puisqu e tout acte sexuel e nt re des adul tes et des 
personnes de moins de dix-neuf ans es t reprim e par !'article 2 12 du code 
pena l si l'adul te abu se d ' un e pos ition d 'auto rit e (pa re nt , employeur, 
professe ur, medecin , etc.) . T out acte sexue l impliqua nt !'usage de la 
force ou de me naces es t a simil e a un viol e t puni comme tel en ve rtu de 
!'articl e 201 , ou a une agress ion sexu ell e re leva nt de !'articl e 202 du code 
pena l. Les rela tions heterosexuelles ou lesbiennes conse nti es entre 
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adultes et adolescents de plus de quatorze ans ne sont pas passibles de 
sanctions. 

20. Les infractions visees a I' article 209 faisaient regulierement l'objet 
de poursuites; ainsi, soixante procedures penales en moyenne etaient 
ouvertes chaque annee, un tiers d'entre elles aboutissant a une con­
damnation. Quant aux sanctions infligees, des peines d'emprisonnement 
generalement superieures a trois mois etaient prononcees clans 65 a 75 % 
des cas, dont 15 a 25 % n'etaient pas assorties d'un sursis. Selon Jes 
informations fournies par le ministre federal de la Justice en reponse a 
une question parlemcntaire, en 200 I trois personnes purgeaient une 
peine de prison decoulant uniquement ou essentiellement d'une 
eondamnation fondec sur ]'article 209 du code penal, et quatre autres se 
trouvaient en detention provisoire clans le cadre de procedures qui 
portaient exclusivement sur des accusations relevant de cette disposition. 

21. Le I Ojuillet 2002, a la suite de l'arrct de la Cour constitutionnclle 
du 21 juin 2002 (voir ci-clessous), le Parlement clecicla cl'abrogcr 
!'article 209 et cl'introcluire ]'article 207b rcprimant les actes a caractere 
sexuel commis avec une personne de moins de seize ans si celle-ci, pour 
certaines raisons, n'a pas assez de maturite pour comprenclre la 
signification de l'acte ou se trouve clans une situation clifficile, et que 
!'auteur de !'infraction prend avantage de son immaturite ou de ses 
difficultes. En outre, !'article 207b erige en infraction le fait cl'inciter des 
personnes de mains de seize ans a se livrer a des activites sexuelles contre 
paiement. L'article 207b est applicable que Jes actes en cause soient de 
nature heterosexuelle ou homosexuelle. Cette modification, parue au 
Journal officiel (Bundesgesetzblatt) n" 134/2002, est entree en vigueur le 
14 aout 2002. 

22. Selon Jes dispositions transitoires, la modification ne s'applique 
pas aux procedures penales clans lesquelles le jugement de premiere 
instance a deja ete rendu. Elle entre exceptionnellement en jeu, sous 
reserve du principe de !'application de la Joi la plus favorable, lorsqu'un 
jugement est annule, notamment a la suite de la reouverture de la 
procedure ou clans le cadre cl'une reprise de !'instance apres un constat 
de violation de la Convention par la Cour europeenne des Droits de 
!'Homme. Hormis ces situations, la modification en cause n'a pas eu 
d'incidence sur Jes conclamnations en vertu de l'article 209. 

B. La position de la Cour constitutionnelle 

23. Par un arret du 3 octobre 1989, la Cour constitutionnelle a estime 
que !'article 209 du code penal se conciliait avec le principe constitutionnel 
d'egalite et, en particulier, avec !'interdiction de la discrimination fondce 
sur le sexe clecoulant duclit principe. Cet arret fut rendu a la suite de la 
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pla inte d ' une personne qui porta ulter ieurement son affa ire devan t la 
Comm iss ion (Zukrigl c. Autriche, n° 17279/ 90, decision de la Comm ission 
du 13 mai 1992, non pub li ee). 

24. Le passage pert ine nt de l'arret de la Cour constit uti onne ll e se lit 
a ins1: 

« L'evolution du clroit penal cl a ns Jes dc rni i:res cl ecc nni cs mon1rr qu e le leg is la1 cur 

chcrch c a a pp li qu cr le sys temc de just ice pe na lc de fa~on bcaucoup plus rcstr ic1ivc 

qu 'auparavanl , ce qui s' inscrit clans sa politiqu c de tra itcmc nl des cl elinquants connu c 

sous l'appc lla 1ion ge nera lc de « depe nal isa tion ». Cc tcrmc signifi c qu c le lcgis la tcur nc 
[a isse des infraction . cla ns Jes codes OU n'cn crec d e nouve [) cs C(U C s' i) continu e a CS tim c r 

a prcs appl ication des crit ercs Jes plu s ri gou rc ux quc sa nctionnc r de la son c u n 

comportcmcnt nui sib le a la suc ictc es t abso lumc nt nccessairc et indi spe nsable. La 

di spos ition pc nalc ici contcst ee visc des actes faisant pa nic de ccux quc l'on a declares 

ill cgaux en vuc cl 'empcchcr - cl a ns la mcsure jugec s trictc mcnt neccssa ire - de j cun cs 

hommcs n'aya nt pas at t cint leur plcin c ma tu rit e de« ma) to urnc r» sur le plan scxuc l. 

(« Les actcs homoscxucls nc constitue nt des infractions a u 1·cga rd du droit pena l qu c 

cla ns la mcsurc ou ii nc fa ut pas qu c des experie nces homoscx ue llcs vicnnc nt cxcrccr 

une influence cl a ngcrcusc sur le cl cve loppemcnt sex ucl des j c uncs hommcs ( ... ) », Pa ll in 

clans Wiener Kommentar '-""' Strr!fgesetabuch, editions Foreggc r/Nowakowski , I 980, 

paragraphc I, concernant )'arti cle 209 ( ... ) ). De cc point d e vue, la Cour constitu­

tionnc ll c es t convaincuc qu 'a u rega rd du principc cl 'ega lit c e nonce a l'a rticl c 7 § I de 

la Cons1i1u1ion feclera lc e t a )'article 2 de la Loi fondamcntalc, on nc saurait 

ra isonna bJe mcnt reprochc r a CC UX qui Sant charges ci' eclic tc r le urui l penal ci'a,·oir 

pcnse, sur la base cl 'avis d 'expcrts faisan t a utorite et de ['experience acqui sc, qu c 

)' influe nce de la communaute homoscx ue ll c cx posa it Jes j c uncs hommcs n'ayant pas 

a tt eint [cur pleinc maturite a Liil risque bcaucoup plus gra nd qu c Jes fill cs du mcmc 

i'tgc, e t cl 'avoir conclu qu ' il ela it ncccssa irc de rcprim c r pena lcment Jes actcs 

homoscx uc ls comm is avcc de jeuncs horn mes , commc le prevo it !'a rticl e 209 du code 
penal. Cc tt. c conclusion sc fo ndait cga lcmcnt sur lc ur conception de la mora lit c, qu ' il s 

cnte nclai cnl impose r tou t en observant comm c ii sc dcva it la politiquc actue llc sur la 

jus t ice pcna lc qu i tend a unc cc rt a inc mode ration et a limit er lcs sa nctions des 

infractions (e n me tta nt so igncuscmcnt e n ba la nce tous les mu ltiples ava ntagcs e t 

inconvc nic nt s) . Tout bic n pcse, nous avons affa irc ici a unc d istinction qu i sc fond c 
sur d es diflc rcnccs f>ir11 1c ll cs e t es t done constitutionnell eme nt rccevablc a u rega rd 

de )'article 7 § I de la Const itution fecl e ral c, combine avcc l'a rt iclc 2 de la Lo i 

fo nclame nta lc. » 

25. Le 29 novembre 200 1, la Cour constitutionn elle rej eta la demande 
du trib una l regional d'lnnsbruck visant a fa ire contro ler la const i­
tut ionna li te de !'ar ticl e 209 du code penal. 

26. Le tribuna l regional avai t notamm ent a ll egue qu e !'article 209 
enfreignait les ar ticl es 8 e t 14 de la Convention puisqu e la th eo ri e 
invoquee par la Cour const itutionne lle dans son a rre t precedent selon 
laque ll e les ado lescents de sexe mascu li n couraie nt le risqu e d'etre 
embrigades par la communaute homosexue ll e avait depuis !ors ete 
rffutee. La Cour const itutionnell e es t ima qu e la ques tion etait revetue 
de l'autor ite de chose jugee. E ll e observa que le fa it qu 'e ll e se ffit deja 
penchee sur ce tte dispos ition ne l'em pechait pas de la reexamine r s' il y 
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avait une evolution clans les circonstances pertinentes ou un nouvel 
argument juriclique. Or le tribunal regional n'avait pas motive de fai,;on 
clctaillee son affirmation selon laquelle les connaissances scientifiques 
clans ce domaine avaient change a un point tcl qu'en matiere de relations 
sexuelles librement consenties le lcgislateur n'etait plus en clroit de fixer 
pour les rapports homoscxuels masculins une limite d'age clifferente de 
celle definie pour les 1·clations heterosexuelles ou lesbiennes. 

27. Le 21 juin 2002, a la suite cl'une autre demancle de controle 
presentee par le tribunal regional cl'lnnsbruck, la Cour constitutionnelle 
declara !'article 209 du code penal eontraire a la Constitution. 

28. Le tribunal regional avait soutenu en premier lieu, comme ii l'avait 
fait precedemment, que !'article 209 du code penal cnfreignait les 
articles 8 et 14 de la Convention et, en second lieu, que cette disposition 
nc pouvait sc concilier avec le principc constitutionnel d'egalitc et avec 
!'article 8 de la Convention, puisqu'une relation entre des adolescents de 
sexe masculin ages de quatorze a clix-neuf ans etait tout cl'abord autorisee 
en clroit, puis etait passible de sanctions pcnales des que l'un d'eux avait 
dix-neuf ans revolus, et enfin reclevenait legale lorsquc l'autre partenaire 
atteignait !'age de clix-huit ans. La Cour constitutionnelle cleclara que ce 
cleuxieme argument s'ecartait des moyens dont elle avait eu a connaltre 
clans son arret du :l octobre 1989 et qu'elle pouvait done !'examiner. Elle 
releva que !'article 209 concernait uniquement Jes rapports homosexuels 
consentis entre des hommes ages de plus de dix-neuf ans et des 
adolescents ages de quatorze a dix-huit ans. Dans la tranche cl'age des 
quatorze-dix-neuf ans, les actes homosexuels masculins entre des 
individus du meme age (par exemp!e cleux adolescents de seize ans) OU 

cntre des personnes ayant une difference d'age allant de un a cinq ans 
n'ctaient pas passibles de sanctions. Toutefois, des que l'un des 
partenaires avait clix-ncuf ans rcvolus, de tels actes constituaient une 
infraction reprimee par !'article 209 du code penal. Ils redevenaient 
conformes a la Joi lorsque le partenaire le plus jeune attcignait !'age de 
clix-huit ans. Etant clonne que l'articlc 209 ne s'appliquait pas 
uniqucment ii des rapports occasionnels mais egalement a des liaisons 
durables, ii conduisait a des rcsultats assez absurcles: en effet, on en 
arrivait a des periodes successives pendant lesquelles la relation 
homosexuelle entre deux partenaires etait tout d'abord lcgale, puis 
passible de sanctions, puis de nouveau legale, situation qui nc pouvait 
clone pas ctre consideree comme objectivement justifice. 

C. Le debat parlementaire 

29. Au printemps 1995, le Parti social-clemocrate, les Verts et le Parti 
liberal dcposerent clevant le Parlement des propositions visant a 
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l'abrogat ion de l'articl e 209 du code pena l. Il s fir ent valoir en particul ie r 
que le lcgis lateur, cl a ns Jes a nn ees 70, avait justifie ce tt e dispo ition par 
la th fo ri e se lon laqu ell e des adol escent s de sexe m asculin ri sq ua ient 
d'etre e mbrigades pa r la communa ute homosex uell e a lors que les 
adol esce ntes ne coura ient pas un tel ri sque. Or la science modern e avait 
de montre que l'ori entat ion sexue ll e e ta it deja etabli e a u debut de la 
pube rt e. En outre, des ages de consenteme nt differents ne cadra ie nt pas 
avec les norm es europeennes. A cet ega rd , il s invoq ue rent en part iculi e r la 
r ecommandation 924 ( 198 1) de l'Ass emblee pa rl e menta ire du Conse il de 
l'Europe, clans laque ll e ce ll e-ci preconisa it d 'appliqu er le me me age de 
conse nte me nt pour Jes actes homosexue ls e t he terosexue ls. La protec tion 
des mineurs - qu ell e qu e fUt leur orie nt a ti on sexue ll e - contre Jes 
violences et Jes abus sexue ls e ta it su ffi samm ent ass uree pa r d 'autr es 
di sposition du code pena l. 

30. Pa r la suit e, le 10 octobre 1995, une sous-commission de la 
commission parl eme ntaire pou r Jes qu est ions juridiques recue illit Jes 
depos itions de onze ex perts clans dive rs domaines te ls qu e la medec ine, 
la sexologie, la prevention du sida, la psycho logie du deve loppe m ent, la 
psychoth erapi e, la psychiatrie, la thfolog ie, le droit e t Jes droits de 
l' homm e. 1e uf d 'entre eux se decla re re nt ex presseme nt e n faveur de la 
suppress ion de l'a rtic le 209, les ex perts clans les domain es de la 
medecin e, de la psychologie et de la psychiatr ic soulig nan t en part iculier 
qu e !'orie nta tion sexue ll e e tait, clans la majorit e des cas, etab li e ava nt 
l'age de la puberte, ce qui redui sa it a neant la thfor ie se lon laqu e ll e Jes 
adolesce nts de sexe masculin eta ie nt e mbrigades cl a ns la commun a ute 
homosex uell e a la sui te d 'experi ences avec des µe rsonn es du mem e sexe 
qu'eux. Se lon un aut re a rgume nt recurre nt , la crimina lisat ion des 
rela tions homosexuell es renda it la prevention contre le sida plus cliffici le. 
Deux ex pe rts preconise rent le mainti en de l'articl e 209 : l'un declara 
simplem e nt qu ' il le jugeait necessa ire a la protection des adol esce nts de 
sexe mascu li n ; l'autre es tima qu e si l'on ne pouvait pa rl c r d 'e mbrigacl e­
me nt , tous le adolesce nts de sexe mascu lin n'e tai ent pas e ncore tres su rs 
de leur orie ntation sexue ll e et qu ' il va lait clone mi eux leur donn e r plus de 
temps pour asseo ir leur ide ntite a ce t egard. 

3 1. Le 27 nove mbre 1996, le Pa rl em e nt cl eba ttit de la motion visant a 
!'abrogation de l'articl e 209 du code pena l. Les interve na nts milit a nt pour 
la suppress ion de cet ar ticle se fond erent sur Jes a rgum ents de la maj orit e 
des ex pe rt s ente ndus par la sous-comm iss ion. Qu a nt a ux inte rve na nts 
souha ita nt le ma intie n de !'a rticl e 209, certai ns d 'e nt re eux se cont en­
tere nt de se prononce r en fave ur de cet te d ispos it ion a lors qu e d 'au tres 
soulig nere nt qu ' il s la jugeaie nt toujours necessaire pour les adolesce nts 
de sexe masculin qui n 'e ta ient pas s lirs de leur or ie nt a tion sex uell e. 
A l' issue des debats, les votes s'eq uilibrerent (9 1 voix cont r e 9 1 ). 
L'a rticl e 209 dem eura done cl a ns le code. 
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32. Le 17 juillet 1998, Jes Verts deposerent de nouveau devant le 
Parlcmcnt une proposition visant a la suppression de !'article 209 du 
code penal. Le debat qui s'ensuivit se deroula a peu pres de la meme 
fa15on que le precedent. La proposition fut rejetee par 81 voix contre 12. 

33. Le I 0 juillet 2002, le Parlement decida d'abroger I' article 209 du 
code penal (paragraphe 21 ci-dessus). 

EN DROIT 

I. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 8 DE LA CON­
VENTION, PRIS ISOLEMENT ET COMBINE AVEC L'ARTICLE I+ 

34. Les rcquerants sc plaigncnt du mainticn en vigucur de !'article 209 
du code penal, qui n;prime les actes homosexuels librement consentis 
entre des hommes adultes et des adolescents ages de quatorze a dix-huit 
ans, et denoncent leur condamnation en vertu de cette disposition. 
lnvoquant )'article 8 de la Convention, pris isolement et combine avec 
!'article 14, ils allcgucnt que lcur droit au respect de leur vie privee a ete 
viole et que la disposition contestee est discriminatoire en ce que Jes 
relations heterosexuelles et lesbiennes entre des adultcs et des 
adolescents appartenant a la meme tranche d'age que ceux vises par 
!'article 209 ne sont pas passibles de sanctions. 

L'article 8 se lit ainsi: 

« l. Toute pcrsonnc adroit au respect de sa vie priv<'e et familiale, de son domicile cl 

de sa corrcspondancc. 

2. II nc peut y arnir ingfrencc d'unc autoritr publiquc clans l'exercice de cc clroit que 
pour autant quc cettc ingerence est prcvue par la loi et qu'cllc constitue unc mcsure qui, 
clans une societc dcmocratiquc, est necessairc a la securitc nationale, a la silrete 
publiquc, au bien-ctrc economiquc du pays, a la dffcnse de l'ordre et a la prevention 

des infractions pcnalcs, a la protection de la santc OU de la morale, OU a la protection 
des clroits et libertrs d'autrui.,, 

L'articlc 14 est ainsi libelle: 

«La jouissance des droits et libertes reconnus clans la ( ... ) Convention do it ctre 
assurec, sans distinction aucunc, fondce notammcnt sur le sexe, la race, la coulcur, la 
langue, la religion, lcs opinions politiques ou toutcs autrcs opinions, l'originc nationalc 
OU SOCiale, l'appartcnance a UllC minorite nationaJe, la fortune, la naissancc OU tOUtC 
autrc situation.» 

35. Eu egard a la nature des griefs, la Cour juge approprie de se placer 
directement sur le terrain de !'article 14 combine avec !'article 8. 

36. II ne prete pas a controverse que la presente affaire tombe sous 
!'empire de !'article 8, puisqu'elle concerne un aspect des plus intimes de 
la vie privee des requerants (voir, par exemple, Dudgeon c. Royaume-Uni, 
arret du 22 octobre 1981, serie A n" 45, p. 21, § 52, et Smith et Grar!J 
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c. Royaume-Uni, n"' 33985/96 et 33986/96, § 90, CEDH 1999-VI). L'articlc 1-t 
est done applicable. 

37. Les requerants font rnloir que, a la suite de la decision sur la 
recevabilite rendue par la Cour en I'espcce, la Cour constitutionnelle 
autrichienne a declare !'article 209 du code penal contraire a la 
Constitution, et le Parlement a ulterieurement decide d'abroger cette 
disposition. Toutefois, la Cour constitutionnelle, qui a motive son arret 
par d'autres arguments que ceux qui sont invoques clans la presente 
requete, n'a pas reconnu, encore moins repare, la violation alleguee de 
la Convention. Par ailleurs, Ieurs condamnations n'ont pas ete annulees. 
Des !ors, Jes requerants se pretendent toujours victimes au regard de 
!'article 34 de la Convention de la violation alleguee. On ne saurait 
davantage prctendre que le simple fait de supprimer la disposition 
contestee a resolu le litige au sens de !'article 37 § I b) de la Convention. 

38. Les interesses obscrvent qu'en Autriche commc dans la majorite 
des pays europeens Jes relations heterosexuelles et lesbiennes entre 
adultes et adolescents consentants de plus de quatorze ans ne sont pas 
passibles de sanctions. Selan eux, rien nc permet de dire qu'il soit 
necessaire, clans le cas de rapports librement consentis avec des adultes, 
de mieux protcger Jes adolescents contrc des relations homosexuelles 
masculines que contre des relations heterosexuelles ou lesbicnnes. ;\Ion 
seulement !'article 209 du code penal n'est pas indispensable pour 
proteger Jes adolescents de sexe masculin en general, mais en outrc ii 
entrave le developpement des adolescents homosexuels en stigmatisant 
aux yeux de la societe leurs relations avec des hommes adultcs et !cur 
orientation sexuelle en general. A cet cgard, Jes requerants aflirment, e11 

s'appuyant sur la jurisprudence de la Cour, que toute ingerence clans la vie 
sexuelle d'une personne et toute difference de traitement fonde sur le 
sexe ou !'orientation sexuelle requierent des raisons particulierement 
solides (Smith et Grad} precite, § 94, et A.D. T. c Royaume-Uni, n" 35 765/97, 
§ 36, CEDH 2000-IX). 

39. Il en est d'autant plus ainsi clans ce domainc qu'il existe un 
consensus en Europe pour abaisser !'age du consentement aux relations 
homosexuelles. Alors que ce consensus se degage de plus en plus 
nettement depuis !'introduction des presentes requetes, le Gouvernc­
ment n'a avance aucune justification valable du maintien, jusqu'a tres 
recemment, d'un age de consentement different pour lcs rapports 
homosexuels entre hommes d'une part et pour Jes relations hetero­
sexucllcs ou Iesbienncs cl'autre part. En particulicr, Jes rcquerants 
soulignent qu'en avril 1997, en septembrc et clecembre 1998 puis de 
nouveau en juillet 200 I, le Parlement europcen a clemande a I'Autriche 
d'abroger !'article 209. De meme, en novcmbre 1998, le Comite des 
droits de I'homme, instaure par le Pacte international relatif aux droits 
civils et politiques, a estime que !'article 209 ctait discriminatoire. 
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L'Asscmblee parlementaire du Conseil de !'Europe a emis dcux 
recommandations en 2000 preconisant d'instaurer lt'. meme age de con­
sentement pour les relations heterosexuelles, lcsbicnnes et homo­
sexuelles masculines et un certain nombre des Etats mcmbres du Conscil 
de !'Europe ont recemment suivi ccs recommandations. 

40. En outre, Jes requfrants soulignent que clans l'affaire Sutherland 
c. Ro_yaume-Uni (n" 25186/94, rapport de la Commission du l"'juillet 1997, 
non publie) la Commission s'cst ecartee de sa jurisprudence anterieure 
invoquee par le Gouvernement. A leur avis, il n'existe pas de differences 
determinantes cntre les presentes causes et l'affaire Sutherland, puisque 
clans cellc-ci cc n'est qu'a titre subsidiaire que la Commission a souligne 
que le partenaire adolescent etait egalement passible de sanctions au 
regard du droit britannique en vigueur a l'epoquc des faits. Quant a 
l'autre argument du Gouvernement tenant a la necessite de !'article 209 
pour la protection des adolescents de sexe masculin, Jes interesses font 
valoir que la grande majorite des experts scientifiqucs que le Parlement 
a entendus en 1995 ne souscrivaicnt pas a cette these. 

41. Le Gouvernement attire !'attention sur la modification recente du 
code penal. Il affirme que, clans les cas des requerants, cc nouvel etat 
juridique n'a pas entralne d'evolution. En consequence, le Gouvernemcnt 
declare quc la situation des interesses est demeuree inchangee et ii 
maintient ses arguments precedents. 

42. Le Gouvernement invoquc l'arret de la Cour constitutionnelle du 
3 octobre 1989 ainsi que la jurisprudence de la Commission (Zukrigl, 
decision precitee, et H.F. c. Autriche, n" 22646/93, decision de la 
Commission du 26 ju in 1995, non publifr ), faisant valoir que celle-ci 
n'a rien trouve qui puisse ]'amener a conclure a la violation de ['article 8 
de la Convention pris isolement ou combine avec ]'article 14 du fait de 
!'article 209 du code penal autrichien. Quant a l'affaire Sutherland 
susmcntionnee, le Gouvernement souligne qu'elle presente une 
difference notable avcc cellc-ci, a savoir qu'en vertu de !'article 209 
l'adolcscent participant a !'infraction n'est pas passible de sanctions. En 
outre, ii rappelle qu'en 1995 le Parlement autrichien avait cntendu de 
nombreux experts et avait eu des debats approfondis sur !'article 209 en 
vuc d'abroger cette disposition mais qu'il avait decide de la maintenir, cet 
article etant toujours considere comme necessaire, au sens de !'article 8 § 2 
de la Convention, a la protection des adolescents de sexe masculin. 

43. La Cour releve d'emblee que, a la suite de l'arret de la Cour 
constitutionnelle du 21 juin 2002, !'article 209 du code penal a ete 
supprime le 10 juillct 2002. La modification en question est entree en 
vigueur le 14 aoilt 2002. Toutefois, cette evolution n'a pas d'incidence sur 
la qualite de victimc des rcquerants au sens de !'article 34 de la 
Convention. A cet egard, la Cour rappelle qu'une decision ou une mcsure 
favorable au requerant ne suffit en principe a Jui retirer la qualite de 
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victime qu e si les autorites nat ionales ont reconnu, expl icitem ent ou en 
subs ta nce, pu is re pare la violat ion de la Convention (voir, pa r exemple, 
Dalban c. Roumanie [GC], n° 28 114/ 95, § 44, CEDH 1999-VI). En l'espece, 
ii suffit de releve r que Jes requerants ont ete condamnes e n ve rtu de la 
di sposition contes tee e t que la modifica tion de la loi n'a eu a ucun e 
incide nce sur leurs conda mnat ions res pectives. Ainsi , comm e ils le 
sou li gnent a jus te titre, on ne saurait dire qu e le lit ige a e te resolu a u 
se ns de !'a rticl e 37 § I b) de la Co nve ntion . 

44. Se la n la jurisprude nce constante de la Cour , une difference de 
trait em e nt es t discrimina toire sous !'angle de !'art icle 14 s i el le « ma nqu e 
d e jus tification obj ective e t ra isonna ble», c'est-a-dire s i e ll e ne poursuit 
pas u n « but legitim e » ou s' il n 'y a pas de « rapport ra isonnab le de 
proportionna li te entre les moyens employes e t le but vise ». Pa r ail leurs, 
les Etats contractants jouisse nt cl ' u ne ce rtaine marge d 'apprec iat ion pou r 
de term ine r si e t clans quell e mesure des differences entre des s ituations a 
d 'autres egards a na logu es just ifi ent des distinctions de tra ite ment 
(Karlheinz Schmidt c. Allemagne, arre t du 18 juille t 1994, ser ie A n° 291-B, 
pp. 32-33, § 24; Salgueiro da Silva Mouta c. Portugal, n° 33290/ 96, § 29, 
CEDH 1999-IX, etFrettec. France, n° 365 15/ 97, §§ 34 et 40, CEDH 2002-I). 

45. Les requerants sc plaigne n t d 'un e difference de trait e me nt fond ee 
s ur leur or if'. nta tion sexue ll e, noti on qui - la Cour le rappe l le - tom be sous 
!'e mpire de !'art icl e 14 (Sa lgueiro da Silva Mouta, arret precite, § 28) . A 
l' instar des differences fo ndees sur le sexe (Karlheinz Schmidt, a rre t 
prec it e, ibidem, et Petrovic c. Autriclze, a rre t du 27 ma rs 1998, Recueil des 
arrets et decisions 1998-II, p. 587, § 37), les differences fond ees sur !'orien­
tat ion sexu ell e doive nt fa re just ifi ecs par des ra isons pa rt iculi ere ment 
grave (Smith et Grady, a rre t precite, § 90). 

46. Le Gouve rn em e nt a ffirm e qu e la dispos ition cont es tee visa it a 
protege r le developpem ent sexue l des adolesce nts de sexe mascu lin. La 
Cour admet que la protection des droits d'autrui es t un but legitim e. II 
r es te a ve rifi e r si la difference de tra it em ent trouvait une ju tifi cat ion. 

47 . La Cour obse rve que cl a ns des a ffaires precede ntes invoquees pa r 
le Go uve rn eme nt e t rela tives a !'art icl e 209 du code pe na l a utrichi en, la 
Com m i sion n'a pas constate de violation de !'articl e 8 de la Convention 
pr is iso lem ent ou combine avec !'a rt icle 14. Tou tefois, la Cour a d it a de 
frequ e ntes reprises qu e la Convent ion etait un instrum ent vivant, a 
interpre te r a la lumiere des cond it ions actu elles (voir, par exe mple, 
Frette, arre t precit e, ibidem ). Da ns l'a ffa ire Sutherland, la Commiss ion, 
consid erant qu e des reche rches recentes demontraient que !'or ientat ion 
sex uell e eta it en aenera l etablie ava nt la pubert e ta nt chez Jes garc;o ns 
qu e chez les fi ll es et que la major ite des Eta ts m embres du Consei l de 
!'Europe ava ient instaure le me me age de consentem ent , a declare 
exp licit ement q u' il e ta it «Opportun de reconsidere r sa jur ispru dence 
antcrieure a la lu m iere des rece ntes evo lu tions» (rapport de la 
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Commission precite, §§ 59-60). Elle est parvenue a la conclusion que, en 
!'absence de toute justification objective et raisonnable, le maintien d'un 
age de consentement plus eleve pour les actes homosexuels que pour les 
actes heterosexuels etait contraire a !'article 14 combine avec !'article 8 
(ibidem,§ 66). 

48. En outre, la Cour estime que la difference entre l'affaire Sutherland 
et la presente espece, a savoir que dans cette dernicre le partenaire 
adolescent participant aux actes homosexuels prohibes ne s'exposait a 
aucune sanction, n'est pas determinante. Cet element ne constituait 
qu'une consideration secondaire dans le rapport de la Commission 
(ibidem,§ 64). 

49. La question decisive est ccllc de savoir s'il cxistc une justification 
objective et raisonnable a affirmer que Jes jeunes hommes ages de 
quatorze a dix-hi1it ans ont besoin d'etre proteges contre les rapports 
sexuels avec des hommcs adultes, alors que Jes jeunes femmes 
appartenant a la mcme tranche d'age pourraient se passer d'une telle 
protection contre des relations avec des hommcs ou des femmes adultes. 
Sur ce point, la Cour rappelle que l'etendue de la marge d'apprcciation 
laissee aux Etats contractants varie scion Jes circonstances, les domaines 
et le contcxte; la presence ou !'absence d'un dcnominateur commun aux 
systemes juridiques des Etats contractants peut constituer un facteur 
pertinent a cet cgard (voir, par exemple, Petrovic, § 38, et Frette, § 40, 
arrcts prccites). 

50. En l'espece, Jes requerants soulignent qu'il existe un consensus 
de plus en plus large au niveau europcen pour appliquer le meme age de 
consentement aux relations heteroscxuellcs ou homosc~x11cllcs masculines 
et feminines, ce dont le Gouvernement ne disconvient pas. De mcme, la 
Commission a observe clans l'affaire Sutherland susmentionnee que 
« l'egalite de traitement quant a !'age du consentement est a present 
admisc par la grande majorite des Etats mcmbres du Conseil de 
!'Europe» (ibidem, § 59). 

51. Le Gouvcrnement se fonde sur l'arret de la Cour constitutionnelle 
du 3 octobre 1989, qui a juge !'article 209 du code penal necessaire pour 
eviter que «des experiences homosexuelles [ne] viennent exercer une 
influence dangereuse sur le developpement sexuel des jeunes hommes ». 
Toutefois, cette approche est apparue obsolete !ors des debats qui se sont 
tenus au Parlement en 1995 sur une eventuelle suppression de cette 
disposition. Com me Jes requerants le soulignent a juste titre, Jes experts 
entendus par le Parlement se sont, dans leur tres grande majorite, 
clairement prononces en faveur d'un meme age de consentement, 
estimant en particulier que !'orientation sexuelle etait clans la plupart 
des cas etablie avant !'age de la puberte et que la theorie selon laquelle 
Jes adolescents de sexe masculin pourraient etre «em brigades» par la 
communaute homosexuelle etait done infondee. Alors qu'ils aYaient 
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connaissance de cette evolution cl a ns Jes theses scientifiques en Ja rn a ti ere, 
les par lerne nta ires ont decide en novernbre 1996, c'es t-a-dire peu avant Jes 
condarnnations des requerants en j anvier et fevr ier 1997 respect iveme nt , 
de rnaintenir !'articl e 209 clans le code. 

52. Dans la rn esure ou !'article 209 du code penal traduit les prej uges 
d 'une rn ajorit e heterosex uell e enve rs une rninor ite hornosex uell e, la Cour 
ne saurait tenir ces a ttitud es nega tives pour une justifi cation suffisante en 
so i a la difference de traitement en cause , pas plus qu 'ell e ne le ferait pour 
des att itud es nega tives a na logues enve rs les personnes de race, or igin e ou 
couleur differentes (Smith et Grady precite, § 97). 

53. En conclusion, la Cour es tim e que le Gouvernement n'a pas fourni 
de raisons convaincantes et so lid es justifiant le maintien en vigueur de 
!'articl e 209 du code penal e t, en consequ ence, les condamnat ions des 
req uerants en vertu de cet te di spos ition. 

54. Partant , ii y a eu violat ion d e !'articl e 14 de la Convention combine 
avec !'art icle 8. 

55. Eu egard ace qu i precede, la Cour juge supernu d 'examiner s' il y a 
eu violation de !'article 8 pris iso lement. 

II. SUR L'APPLICATION DE L'ARTICLE 4 1 DE LA CONVENTIO N 

56. Aux termes de !'a rticl e 4 1 de la Convent ion, 

«S i la Cour declare qu ' il y a cu violation de la Convention ou de ses Protoco lcs, c l s i le 
dro it int crn e de la Haute Parti e contractantc ne pe rmct d'e ffacer qu ' imparfaitcmenl Jes 
con cquences de ce tl e violat ion, la Cour accordc a la panic lesee , s' il y a li eu, une 
sat isfact ion equitable.» 

A. Dommage 

57. Les requerants reclam ent chacun million de schillings 
autrichiens, soit !'equivalent de 72 672,83 euros (EUR) , en repa rat ion 
du dommage moral. Ils affirm ent avoir eprouve des sentim ents de 
desespoir et d 'humilia tion en rai son du main t ien en vigueur de 
!'articl e 209 du code penal et , en particulie r, du fait qu e les poursuit es 
penales a leur encontre ont a bouti a leurs condamnations, ce qui Jes a 
stigmatises comm e delinquants sexuels . En outre, le premier requ erant 
affirme qu 'il souffre d 'epilepsie, ce qui a intensifi e ses sentiments 
d 'angoisse et de souffrance pendant le proces, et qu 'il a perdu son emploi 
a la su ite de sa condamnation. 

58. Pour le Gouvernement , le constat de viola tion offrirait en soi aux 
requerants une sat isfaction equitable suffisante pour le prejudice moral 
eventuel. 
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59. La Cour releve que clans plusieurs affaires concernant le maintien 
en vigueur d'une legislation criminalisant Jes actes homosexuels entre 
adultes consentants, elle a estime que le constat de violation constituait 
en soi une satisfaction equitable suffisante pour tout prejudice moral subi 
(Dudgeon c. Royaume-Uni (article 50), arrct du 24 fevrier 1983, serie An" 59, 
pp. 7-8, § 14; Norris c. Irlande, arrct du 26 octobre 1988, scrie A n" 142, 
pp. 21-22, § 50; et Modinos c. Chy/m, arret du 22 avril 1993, serie An" 259, 
p. 12, § 30). Toutefois, clans une affaire ayant trait a un individu 
condamne pour s'etre livre a des actes homosexuels avec plusieurs 
adultes consentants (A.D.T. c. Royaume-Uni precite, §§ 43-45), elle a 
accordc 10000 livres sterling (GBP) au titre du dommage moral. De 
meme, clans des affaires qui portaient sur des investigations relatives aux 
requerants ayant abouti a leur renvoi de l'armee en raison de leur 
homosexualite, la Cour a allouc a chacun des interesses 19 OOO GBP pour 
dommage moral (Smith et Grady c. Royaume-Uni (satisfaction equitable), 
n'" 33985/96 et 33986/96, § 13, CEDH 2000-IX). 

60. En l'espece, la Cour releve que l'article 209 du code penal a ere 
recemment supprime et que les requerants ont done en partie atteint 
l'objectif de leur requete. II reste qu'ils ont ete conclamnes en vertu de 
cette disposition. Pour la Cour, ii faut considerer que la procedure penale 
et, en particulier, le proces pendant lequel les details de certains aspects 
des plus intimes de la vie privee des requerants ont ctc ctales en public ont 
bouleverse profondement leur vie, ce qui a eu et - on ne peut l'exclure -
continue d'avoir un impact emotionnel et psychologique sur eux (Smith et 
Grady (satisfaction equitable), ibidem). Statuant en equite, la Cour octroie 
15 OOO EUR a chacun des interesses. 

B. Frais et depens 

61. Les requerants reclament un montant total de 65 590,93 EUR, qui 
se ventile ainsi: 5 633,53 EUR et I 655, 12 EUR pour Jes frais et de pens 
exposes respectivement par le premier et par le second clans la procedure 
interne, et 58 302,28 EUR au titre des frais et depens engages par eux 
deux pour la procedure clevant Jes organes de la Convention. 

62. Dans leurs observations du 3 aout 2002, Jes requerants ont en outre 
affirme qu'a la suite de l'arret de la Cour ils devront assumer d'autres 
depenses afin de voir reparer Jes consequences decoulant de la violation 
de la Convention. Ils alleguent en particulier que, clans le cas ou la Cour 
constaterait une violation, ils seraient en droit, en vertu de l'article 363 a) 
du code de procedure penale, de solliciter la rfouverture de )'instance 
penale en vue de faire annuler leurs condamnations et d'en obtenir 
!'effacement de leur easier judiciaire. Ils demandent clone a la Cour de 
dire que l'Etat defendeur est tenu de rcgler toutes Jes depenses futures 



ARRET L. ET V. c. AUTRICHE 67 

qui se reve leront necessa ires pour supprim er les consequences de la 
viola tion en cause, e t de rese rver pour une decision sepa ree la qu est ion 
de la dete rmina tion du montant exact. 

63. Le Gouvernement juge exorbita nt le montant so lli cite par les 
intercsses . II souti ent en pa rti culi e r qu e ceux-ci n 'ont pas soumis un etat 
detaille des fra is a fferents a la procedure inte rne. En outre, le second 
requerant a egalement ete condam ne pour abus de confiance. En 
consequ ence, !' instance devant les juridictions na tiona les n'a pas ete 
engagee uniquement pour !' infraction relevant de !'articl e 209 du code 
penal. De plus, le Gouvernement a ll egue qu e l'avocat des requfra nt s n'a 
pas correcte ment ap plique les ba remes d'honoraires quanta la procedure 
devant les organes de la Convention, et soutient qu ' il ne s' imposait pas de 
prese nt er deux reque tes separees . II es tim e que, s'ag issant des fra is e t 
depens, ii se rait approprie d'octroye r un monta nt total de 5 8 13,83 EUR 
au premi e r requfrant et de 4 142,35 EUR au second requerant. 

64. La Cour rappell e qu'au titre de )'articl e 41 de la Convention ell e 
rembourse les frais dont ii e t etabli qu'i ls ont e te ree ll ement et 
necessa irement ex poses pour prevenir ou redresse r la situ ation 
constitut ive d 'un e vio la tion de la Convention et sont d ' un montan t 
ra isonnabl e (Smith et Grarfy (satisfaction equitabl e), arret precite, § 28, 
avec d 'autres references). 

65. Qu ant aux fr a is a fffre nts a la procedure interne, la Cour releve 
que les requfra nts ont soum is chacun un e note d 'honora ires de l'avoca t 
qui les a representes cl ans !'instance penale, sur laque ll e fi gure la somm e 
globale d emandee pour ass urer leur dffense. La differe nce entre les 
montants reclames pa r chacun des int fresses s'expliqu e par le fait que, 
dans le cas du premier d 'entre eux , deux procedures pena les ont ete 
engagees, puisque sa premi ere conda mn a tion a e te en pa rti e a nnulee par 
la Cour supreme. La Cour releve qu e, pour ce premier req ufranl , la 
procedure avait seul ern ent tra it a )'articl e 209 du code pena l. E ll e es tim e 
des lors qu e !'ensem ble des fra is ont ete ree ll ement et necessairemenl 
exposes . En outre, el le considere que le monta nt reclame est raisonnabl e 
et l'accord e en enti er, soil 5 633,53 EUR. Qua nt a u second requerant, la 
Cour, relevant qu e la procedure pena le a son encontre ava it trait 
principa le rn ent a !'a rticl e 209 mais egalement a Lill chef mineur d 'abu s 
de confi a nce, lui octroie I 500 EUR. 

66. En ce qui concerne les fra is relat ifs a la procedure devant les 
organes de la Convent ion, la Cour les juge excess ifs. Statuant en equit e, 
elle a lloue 5 OOO EUR a chacun des requerants. 

67. Le monta nt total octroye a u titre des fr a is et depens s'e leve done a 
I 0 633,53 EUR pour le premier requ erant e t 6 500 EUR pour le second 
requ erant. 

68. Quant a la demande des int fresses concern ant des depenses 
futures li ees a la repa rat ion de la vio la tion constatee de la Convention, la 
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Cour estime qu'elle releve de la speculation. Elle note en particulier que 
les deux requerants ont ete condamnes en 1997 a une peine de prison 
assortie d'un sursis et que la periode probatoire de trois ans est deja 
arrivee a son terme. II ne reste que !'inscription de leur condamnation 
sur leur easier judiciaire. Des !ors, ii est douteux que Jes requerants aient 
besoin de demander une reouverture de la procedure penale a leur 
encontre, puisque l'Etat defendeur peut parfaitement opter pour 
d'autres moyens d'obliterer leur condamnation, par exemple en leur 
accordant une grace et en faisant effacer leur condamnation de leur 
easier judiciaire. Partant, la Cour rejette la demande des requerants 
pour les depenses a venir. 

C. Interets moratoires 

69. La Cour juge approprie de calquer le taux des interets moratoires 
sur le taux d'interet de la facilite de pret marginal de la Banque centrale 
europeenne majore de trois points de pourcentage. 

PAR CES MOTIFS, LA COUR, A L'UNANIMITE, 

I. Dit qu'il y a eu violation de l'article 14 de la Convention combine avec 
l'article 8; 

2. Dit qu'il ne s'impose pas de statuer sur Jes griefs tires de !'article 8 de la 
Convention pris isolement; 

3. Dit 
a) que l'Etat dCfendeur doit verser au premier requerant, clans les 
trois mois a compter du jour ou l'arret sera devenu definitif 
conformement a !'article 44 § 2 de la Convention, 15 OOO EUR (quinze 
mille euros) pour dommage moral et 10 633,53 EUR (dix mille six cent 
trente-trois euros cinquante-trois centimes) pour frais et depens; 
b) que l'Etat defendeur doit verser au second requerant, dans les trois 
mois a compter dujour OU l'arret sera devenu definitif conformement a 
!'article 44 § 2 de la Convention, 15 OOO EUR (quinze mille euros) pour 
dommage moral et 6 500 EUR (six mille cinq cents euros) pour frais et 
depens; 
c) qu'a compter de !'expiration dudit delai et jusqu'au versement ces 
montants seront a majorer d'un inten~t simple a un taux egal a celui 
de la facilite de pret marginal de la Banque centrale europeenne 
applicable pendant cette periode, augmente de trois points de pour­
centage; 

4. Rejette la demande de satisfaction equitable pour le surplus. 
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Fait e n a ngla is, puis communique pa r ecrit le 9 j a nvier 2003, en 
appli cat ion de !'articl e 77 §§ 2 et 3 du reglement. 

S0re n N IELSEN 

Greffi er adjo in t 
Christos R ozAKIS 

Pres ident 
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SUMMARY 1 

Age of consent for homosexual acts between an adult and an adolescent 

Article 14 taken in conjunction with Article 8 

Discrimination - Sexual orientation -Age of consent for homosexual acts betwee11 an adult and 
an adolescent - Difference of treatment based on sexual orientation - Legitimate aim - Objective 
and reasonable justificatio11 - Margi11 of ap/1reciation - Scientific research indicating sexual 
orientation established before puberty - Growing consensus among member States as to equality 
of treat men I in respect nf age nf consent 

Article 34 

Victim - Prohibition on homosexual acts between an adult and an adolescent - Repeal of 
impugned provision - Direct effect of /Jrovision on applicant until date of majority - Absence 
of acknowledgment of violation and absence of redress 

* 
* * 

The a pplica nt , who is homosex ua l, ·o mp la in ed that until he reached th e age or 18 
he was un ab le to enter into a sex ua l rela tionship with a n adult ma n, since unde r 
Art icle 209 or th e C rimin a l Code it was a n offence for a n adult ma n to e ngage in 
sex ua l ac ts with a person of th e same sex aged between 14 a nd 18. 

Held 
Art icle 14 tak en in conjunction with Article 8 : The repea l of the impugned 
provision in 2002 did not a ffect th e a pplica nt 's s ta tus as a victim, as he had bee n 
prevented fro m ente ring into a ny sexua l re la tions hip with a n adult ma n a nd had 
thu s bee n direc tly a ffected by the ma inte na nce in force oft he p rovision unt ii he 
reached th e age or 18. The re had bee n no acknowledg me nt of or red ress fo r th e 
a lleged breach. Nor had the ma tter bee n resolved within th e meaning of Article 3 7 
§ I (b).On identical grounds to those in L. and V. v. Austria (a lso reported in th is 
volu me), th e Court conclud ed th a t th e re had bee n a viola tion of Article 14 ta ken in 
conjunction wi th Article 8. 
Conclusion: violat ion (un a nimously) . 

Case-law cited by the Court 

Karlheinz Schmidt v. Germany, judgment of 18 July 1994, Series A no. 29 1-B 
Sutherland v. the United Kingdom, no. 25 186/ 94, Commission 's report of I July 1997, 
unpublished 

I. This sum mary by the Registry docs not bind the Court . 
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Petrovic v. Austria, judgmenl of 27 March 1998, Reports ef j udgments and Decisions 
1998-II 
Smith and Grady v. the United Kingdom, nos. 33985/96 a nd 33986/96, EHCR 1999-Vl 
DaLban v. Romania [GC], no. 28 11 4/95, ECHR 1999-Vl 
SaLgueiro da Silva Mouta v. Portugal, no. 33290/96, ECHR 1999-IX 
Sutherland v. the United Kingdom (s triking out ) (GC], no. 25 186/94, 27 March 200 I 
Frette v. France , no. 365 15/97, ECHR 2002-1 
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In the case of S.L. v. Austria, 
The European Court of Human Rights (First Section) , s itt ing as a 

Chamber composed of: 
Mr C.L. ROZAKIS, President , 
Mrs F. T LKEi\S, 
Mr G. BONELLO, 
Mrs N. VAJJC, 
Mrs S. BoTOUC I-IA ROVA, 

Mr A. KOVLER, 
Mrs E. STEINER,judges, 

a nd Mr S. NIEL.SE!'\, Deputy Section Registrar, 
H aving d eliberated in private on 5 Decem ber 2002, 

D elive rs the fo llowing judg me nt , which was adopted on that d a te: 

THE FACTS 

I. THE C IRC MSTANCE OF THE CASE 

8. Th e applicant was born in 198 1 a nd lives in Bad Gaste in (Austr ia). 

9. At about the age of 11 or 12 the applicant began to be awa re of hi s 
sex ua l or ientation. W hile other boys we re a t tracted to wom e n, he rea lised 
t ha t he was emotiona lly a nd sex ua lly attracted to me n, in part icula r to 
me n who were older tha n himse lf. At the age of 15 he was sure of his 
homosex uality. 

10. The applicant submit s that he lives 111 a rura l area where 
homosexuali ty is still ta boo. H e suffe rs from the fact that he cannot 
live hi s homosex uality openly a nd tha t - unti l he reached the age 
of 18 - he cou ld not e nt e r into a ny fulfi ll ing sexual re la ti onship with 
a n adul t pa rtner for fea r of ex pos ing that perso n to cr imina l 
prosecut ion und er Art icle 209 of t he Criminal Code (Strafgeset;::.buch) , of 
being ob liged to test ify as a witn ess on the most int imate aspects of his 
private life and of being stigmat ised by socie ty s hou ld hi s sexua l 
or ie nta t ion become known. 

II. RELEVANT DOMESTIC LAW AND BACKGROUND 

I. Note by the Registry . The relevant domes tic law a nd background arc se t out in L. and V. 
v. Austria, a lso reported in this volum e. 
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THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 
TAKEN ALONE AND IN CONJUNCTION WITH ARTICLE 14 

27. The applicant complained of the maintenance in force of 
Article 209 of the Criminal Code, which criminalises homosexual acts of 
adult men with consenting adolescents between the ages of 14 and 18. 
Relying on Article 8 of the Convention, taken alone and in conjunction 
with Article 14, he alleged that his right to respect for his private life had 
been violated and that the contested provision was discriminatory, as 
heterosexual or lesbian relations between adults and adolescents in the 
same age bracket were not punishable. 

Article 8 provides: 

"I. Everyone has the right to respect for his private and family life, his home and his 
correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others." 

Article 14 provides: 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority 1 property, birth or other status." 

28. Given the nature of the complaints, the Court deems it 
appropriate to examine the case directly under Article 14 taken m 
conjunction with Article 8. 

29. It is not in dispute that the present case falls within the ambit of 
Article 8, concerning as it does a most intimate aspect of the applicant's 
private life (see, for instance, Dudgeon v. the United Kingdom, judgment 
of 22 October 1981, Series A no. 45, p. 21, § 52, and Smith and Grar[y 
v. the United Kingdom, nos. 33985/96 and 33986/96, § 90, ECHR 1999-VI). 
Article 14 is therefore applicable. 

35. The Court notes at the outset that, following the Constitutional 
Court's judgment of 21 June 2002, Article 209 of the Criminal Code 
has been repealed. The amendment in question came into force on 
14 August 2002. However, this development does not affect the 
applicant's status as a victim within the meaning of Article 34 of the 
Convention. In this connection, the Court reiterates that a decision or 
measure favourable to the applicant is not in principle sufficient to 
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deprive him of his status as a victim unless the national authorities have 
acknowledged, either expressly or in substance, and then afforded redress 
for, the breach of the Convention (see, for instance, Dalban v. Romania 
[GC], no. 28114/95, § 44, ECHR 1999-VI). In the admissibility decision of 
22 November 2001 in the present case, the Court accepted that the 
applicant, who has always asserted that he felt attracted to men older 
than himself, was prevented by Article 209 of the Criminal Code from 
entering into a relationship corresponding to his sexual orientation. 
Accordingly, it found that he was directly affected by the maintenance in 
force of Article 209 until he attained the age of 18. Having regard to the 
present situation, the Court considers that the Constitutional Court's 
judgment, which is based on grounds other than those relied on in the 
present application, has not acknowledged let alone afforded redress for 
the alleged breach of the Convention. Nor can it be said that the "matter 
has been resolved" within the meaning of Article 37 § 1 (b) of the 
Convention. The present case differs from Sutherland, which was struck 
out of the Court's list at the request of the parties, who had reached a 
settlement following a change in domestic law (Sutherland v. the United 
Kingdom (striking out) [GC], no. 25186/94, 27 March 2001). 

36. According to the Court's established case-law, a difference in 
treatment is discriminatory for the purposes of Article 14 if it "has no 
objective and reasonable justification'', that is if it does not pursue a 
"legitimate aim" or if there is not a "reasonable relationship of 
proportionality between the means employed and the aim sought to be 
realised". However, the Contracting States enjoy a certain margin of 
appreciation in assessing whether and to what extent differences in 
otherwise similar situations justify a different treatment (see Karlheinz 
Schmidt v. Germany, judgment of 18 July 1994, Series A no. 291-B, 
pp. 32-33, § 24; Salgueiro da Silva Mouta v. Portugal, no. 33290/96, § 29, 
ECHR 1999-IX; and Frette v. France, no. 36515/97, §§ 34 and 40, ECHR 
2002-1). 

3 7. The applicant complained of a difference in treatment based on his 
sexual orientation. In this connection, the Court reiterates that sexual 
orientation is a concept covered by Article 14 (see Salgueiro da Silva 
Mouta, cited above,§ 28).Just like differences based on sex (see Karlheinz 
Schmidt, cited above, ibid., and Petrovic v. Austria, judgment of 27 March 
1998, Reports of Judgments and Decisions 1998-II, p. 587, § 37), differences 
based on sexual orientation require particularly serious reasons by way of 
justification (see Smith and Grady, cited above, § 90). 

38. The Government asserted that the contested provision served to 
protect the sexual development of male adolescents. The Court accepts 
that the aim of protecting the rights of others is a legitimate one. It 
remains to be ascertained whether there existed a justification for the 
difference of treatment. 
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39. The Court observes that in previous cases relied on by the 
Government which related to Article 209 of the Austrian Criminal Code, 
the Commission found no violation of Article 8 of the Convention either 
taken alone or in conjunction with Article 14. However, the Court has 
frequently held that the Convention is a living instrument, which has to 
be interpreted in the light of present-day conditions (see, for instance, 
Frette, cited above, ibid.) In Sutherland, the Commission, having regard to 
recent research according to which sexual orientation is usually 
established before puberty in both boys and girls and to the fact that the 
majority of member States of the Council of Europe have recognised equal 
ages of consent, explicitly stated that it was "opportune to reconsider 
its earlier case-law in the light of these modern developments" 
(Commission's report cited above, §§ 59-60). It reached the conclusion 
that in the absence of any objective and reasonable justification the 
maintenance of a higher age of consent for homosexual acts than for 
heterosexual ones violated Article 14 taken in conjunction with Article 8 
(ibid., § 66). 

40. Furthermore, the Court considers that the difference between 
Sutherland and the present case, namely that here the adolescent partner 
participating in the proscribed homosexual acts was not punishable, is not 
decisive. This element was only a secondary consideration in the 
Commission's report (ibid.,§ 64). 

41. What is decisive is whether there was an objective and reasonable 
justification why young men in the 14 to 18 age bracket needed protection 
against sexual relationships with adult men, while young women in the 
same age bracket did not need such protection against relations with 
either adult men or women. In this connection the Court reiterates 
that the scope of the margin of appreciation left to the Contracting 
State will vary according to the circumstances, the subject matter and 
the background; in this respect, one of the relevant factors may be the 
existence or non-existence of common ground between the laws of 
the Contracting States (see, for instance, Petrouic, cited above, § 38, 
and Frette, cited above,§ 40). 

42. In the present case the applicant pointed out, and this has not been 
contested by the Government, that there was an ever growing European 
consensus to apply equal ages of consent for heterosexual, lesbian and 
homosexual relations. Similarly, the Commission observed in Sutherland 
(cited above) that "equality of treatment in respect of the age of consent 
is now recognised by the great majority of member States of the Council of 
Europe" (Joe. cit., § 59). 

43. The Government relied on the Constitutional Court's judgment of 
3 October 1989, which had considered Article 209 of the Criminal Code 
necessary to avoid "a dangerous strain ... be [ing] placed by homosexual 
experiences upon the sexual development of young males". However, this 
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a pproach has been outda ted by t he 1995 pa rli a m enta ry deba te on a 
poss ible repeal of tha t provision. As was rig htly pointed out by th e 
a pplicant, t he vas t maj ority of ex pert s who gave evidence in Pa rli ament 
clea rly ex pressed the mselves in favo ur of a n equa l age of consent , findin g 
in pa rti cul ar t ha t sex ua l ori e ntation was in most cases establi shed 
befor e the age of puberty a nd tha t the th eory tha t m ale adolesce nts were 
"recruited" into homosexua lity had thus bee n di sproved. No twiths ta nding 
its kn owledge of t hese cha nges in t he scientific approach to the issue, 
Par lia m ent decided in Novem ber 1996 to kee p Articl e 209 on t he statute 
boo k. 

44. T o th e exte nt t ha t Articl e 209 of the C rimina l Code embodied a 
predisposed bias on the pa rt o f' a hete rosexual maj ori ty aga inst a 
ho mosex ua l minority, these nega tive att itud es cannot of them se lve be 
considered by the Court to a mount to sufficient justifi cation for the 
diffe renti a l treatm ent a ny mo re tha n simila r negative a ttitudes towa rds 
those of a differen t race, orig in or co lour (see Smith and Grady, cited a bove, 
§ 97). 

4-5. In conclu sion, the Court find s tha t the Gove rnm ent have not 
offered convincing a nd we ig hty reasons justifying the m a int ena nce in 
fo rce of Art icle 209 of th e C rimina l Code. 

46. Accordingly, t here has been a viola ti on of Art icl e 14 of the 
Conve ntion ta ken in conjunction wit h Ar ticle 8. 

47. H aving regard to t he foregoing considerat ions, the Court does not 
consider it necessary to rule on the qu est ion whe th er t he re has bee n a 
viola tion of Art icle 8 taken alone. 

FOR THESE REASONS, THE COURT 

1. Holds una nimously tha t there has been a violat ion of Art icle 14 of the 
Conve ntion ta ke n in conjunction with Articl e 8; 

2. Holds una nimously t hat there is no need to rul e on th e com pla in ts 
lodged under Arti cle 8 of the Conve ntion ta ken a lone; 

Done in Engli sh, a nd notifi ed in wri t ing on 9J a nua ry 2003, pursua nt to 
Rule 77 §§ 2 a nd 3 of the Rules of Court. 

S01·e n N IEL. EN 

Deputy Registrar 
C hri s tos ROZAKIS 

Preside nt 
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SOMMAIRE 1 

Age du consente ment aux rapports homosexuels entre un homme adulte 
et un adolescent 

Article 14 combine avec l'article 8 

Discrimination - Orientation sexuel/e -Age du conse11teme11t aux rap/1orts lzomosexuels entre u n 
homme adulte et un adolescent - Dijference de trailementfondee sur l'orientalion sexuelle - But 
ligi time - J ustification raisonnable et objective - Marge d'appriciation - Recherches 
scientifiques demon/rant que !'orientation sexuelle est etablie avant la puberte - Consensus de 
plus en plus large au sein des Etals membres enjaveur d'une egali te de tra ilement quanta l'oge 
du consentement 

Article 34 

Victime - l11 terdil'liu1t des a.des lw111osexuels en tre u11 hom111e a.dulte et w1 adolescent de 
sexe masculin - Abrogation de la disposi tion litigieuse - E.ffet direct de la dis/Josition sur le 
requerantjusqu 'a sa majorite - Violat ion ni reconnue ni reparee 

* 

Le requ erant , qui es t homoscxucl, sc p la int d e nc pas avoir e te e n m cs ure 
d 'cntre tenir une re la tion sexuc ll c avec un homme adultc avan t !'age de dix­
lwit a ns, ca r !'article 209 du code pe na l crimin a lisa it tout acte sex uc l entrc un 
horn me de plu s de clix-neuf a ns e t un c pc rsonne du m e me sexe agcc de qu a lorze 
a clix-huit a ns. 

Ar t icle 14 co mbin e avec !'a r t icle 8: la suppress ion en 2002 de la di spos ition e n 
cause n 'a cu aucu ne inc id e nce sur la qua li tc de vict im c du r equ c ra nt , puisqu e 
celui-ci n'a pas pu s'c ngager clans un e re la tion sex uc ll e avec un homm e adult e 
ava nt l'age de clix-huit a ns e t a clone e tc direc tcment conce rn e pa r le ma inti e n e n 
vigucur d e ce tte dispos ition. La vio lat ion a ll eguec n'a c t c ni reconnuc ni rcpa rce. 
On ne sa ura it dava nt age dire qu e le litige a e te resolu a u s · ns de !'article 37 § I b). 
Pour des motifs id entiqu cs a ce ux qu'c ll e deve loppe clan s l'arre t L. et II. c. Aulriche 
(egale m ent public cl a ns le prese nt vo lu me), la Cour co nclut a la vio la tion de 
!'articl e 14 co mbine avec !'a rti cle 8. 
Conclusion: viola tion (unanim ite) . 

Jurisprudence citee par la Cour 

Karlhein;:_ Schmid! c. Allemagne, arre t du 18 jui ll e t 1994, sc r ie An" 29 1-B 
Sutherland c. Royaume-Uni, 11° 25 186/94, rapport de la Comm iss ion du 1····jui ll e t 1997, 
non pub li e 

I. Rcdige par le gre ffc, ii nc li e pas la Cour. 
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Petrovic c. Autriclze, a rret du 27 mars 1998, Recueil des arrets et decisions 1998-II 
Smith et Gra4J1 c. Royaume-Uni, n"' 33985/96 et 33986/96, CEDH 1999-VI 
Dalban c. Roumanie [CC), n° 28 11 4/95, CEDH 1999-VI 
Salgueiro da Silva Mouta c. Portugal , 11° 33290/96, CEDH 1999-IX 
Su therland c. Royaume-Uni (radia tion) [CC], n° 25 186/94, 27 mars 200 I 
FreUic. France, 11° 365 15/97, CEDH 2002-I 
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En l'affaire S.L. c. Autriche, 
La Cour europeenne des Droits de !'Homm e (prem iere sect ion) , 

siegeant en une cha mbre composee de : 
M. C. L. R oZAKJS, president, 
Mme f. T LKEi\S, 

M. G. B Oi\ELLO, 

Mmes N. VA]lC, 
S. B OTOUC HAROVA, 

M . A. K OVLER, 

M"'e E. STEli'\ER,juges, 
a insi que de M. S. N IELSEN, grl!ffier adjoint de section, 

Apres en avoir deli bere en chambre du conse il le 5 dece mbre 2002, 
Rend l'ar re t que voici, adopte a cet te date: 

( ... ) 

EI FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

8. Le requerant es t ne en 198 1 et res ide a Bad Gas tein (Autriche) . 
9. Vers !'age de onze ou dou ze ans , ii co mm ell<;;a a prendre conscience 

de son ori enta tion sexue ll e. Alors qu e les autres gan;ons eta ient a ttires 
pa r les femmes, ii comprit qu ' il eprouvait de !' incl inat ion, sur les plans 
tant emotionn el qu e sex ue l, pour les hom mes, en pa rticu li er pour les 
homm es plus ages que lui . A !'age de quinze a ns, ii e ta it ce rta in d 'et re 
homosex uel. 

10. Le requ erant fa it valoir qu ' il vit clans une region rurale, ou 
l'homosex ualite const itu e to uj ours un suj et tabou. II souffre de ne pas 
pouvoir vivre ouve rt ement son homosexua li te et de ne pas avoir ete en 
mesure - avant !'age de dix-huit ans - de s'engage r da ns un e re la ti on 
homosexue ll e ple inement sati sfa isante avec un pa rtena ire adult e par 
cra in te d 'exposer ce tt e pe rsonne a des poursuites penales de par 
!'existe nce de !'art icle 209 du code pena l (Strafgesetzbuclz), et de peur 
d 'e tre cont ra int de temoigner sur des aspects tres intim es de sa vie 
privee et de se retrouve r socia lement iso le si son entourage etait inform e 
de son ori enta ti on sex uell e . 

II. LE DROIT ET LE CONTEXTE INTERNES PERTINE 1TS 

( ... )I 

1. Note du greffe : le d ro it et le contex te interncs pc rtinents sont ex poses clans l'a rret L. et V. 
c. Autriche, cga lcment publ ic dans le present vo lume. 
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EN DROIT 

I. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 8 DE LA 
CONVENTION, PRIS ISOLEMENT ET COMBINE AVEC 
L'ARTICLE 14 

27. Le requerant se plaint du maintien en vigueur de !'article 209 du 
code penal, qui reprime Jes actcs homosexuels librcment consentis entre 
des hommes adultes et des adolescents ages de quatorze a dix-huit ans. 
lnvoquant )'article 8 de la Convention, pris isolement et combine avec 
)'article 14, ii allegue que son droit au respect de sa vie privee a ete viole 
et que la disposition contestee est discriminatoire en ce que Jes relations 
heterosexuclles et lesbiennes entre des adultes et des adolescents 
appartenant a la meme tranche d'age que ceux vises par !'article 209 ne 
sont pas passiblcs de sanctions. 

L'article 8 se lit ainsi: 

«I. Toute pcrsonnc a droit au respect de sa vie privec et familialc ( ... ) et de sa 
corrcspondancc. 

2. 11 ne pcut y avoir ingercncc d'unc autorite publiquc dans l'exercice de ce droit que 
pour autant que cette ingcrcncc est prfruc par la loi et qu'cllc constitue unc mcsurc qui, 

clans une societe democratiquc, est necessaire a la sccuritc nationale, a la surete 
publique, au bien-etrc cconomiqur du pays, a la dffensc de l'ordre et a la prevention 
des infractions penales, a la protection de la Sall!C OU de la morale, OU a la protection 
des droits et libertes d'autrui. » 

L'article I+ est ainsi libellc: 

«La jouissancr des droils rt lihrrtCs reconnus dans la ( ... ) Convention doit t•trc 

assurec, sans distinction aucunc, fondee notamment sur le sexe, la race, la coukur. la 

languc, la religion, les opinions politiqucs ou toutcs autrcs opinions, l'origine nationale 
OU sociaJc, f'appartenancc ii. llllC minoritC nationafc, Ja f(>rtune, Ja naissance OU toute 

autrc situation.» 

28. Eu egard a la nature des griefs, la Cour juge approprie de se placer 
directement sur le terrain de !'article 14 combine avec !'article 8. 

29. II ne prete pas a controverse que la prcsente affaire tombe sous 
)'empire de !'article 8, puisqu'elle concerne un aspect des plus intimes de 
la vie privee du requerant (voir, par exemple, Dudgeon c. Royaume-Uni, arret 
du 22 octobrc 1981, serie A n" 45, p. 21, § 52, et Smith et Grady c. Ruyaume­
Uni, n'" 33985/96 et 33986/96, § 90, CEDH 1999-VI). L'article 14 est done 
applicable. 

( ... ) 
35. La Cour relcve d'cmblee que, a la suite de l'arret de la Cour 

constitutionnelle du 21 juin 2002, !'article 209 du code penal a ete 
supprimc. La modification en question est entree en vigueur le 14 aout 
2002. Toutefois, cette evolution n'a pas d'incidcnce sur la qualite de 
victimc du requerant au scns de )'article 34 de la Convention. A cet 
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egard , la Cour rappe ll e qu'une decis ion ou une mesure favorabl e a u 
requerant ne suffit en principe a lui re tire r la qu a lit e de victime qu e s i 
les a utorites na tiona les ont reconnu, exp licit e m e nt ou en substance, puis 
repare la violation de la Convention (voir, pa r exemple, Dalban c. Roumanie 
[GC], n° 28 11 4/95, § 44, CEDH 1999-VI). Da ns la decis ion sur la 
recevabilite qu'e ll e a rendu e en l'espece le 22 novem bre 2001, la Cour a 
reconnu qu e !'art icl e 209 du code penal empecha it le requera nt, qui a 
toujours affirme eprouver de l'attirance pour des homm es plus ages qu e 
lui , de s'engage r clans une relation corres poncla nt a son orientation 
sex uell e. En conseque nce, e lle a es tim e qu e l' interesse, jusqu 'a !'age de 
clix-huit ans, avait e te clirectement concerne par le mainti e n en vigu eur 
de !'a rticl e 209. Eu cga rd a la situation actue ll e, la Cour es tim e que la 
Cour const itutionne ll e, clans son a rret motive pa r cl 'autres moye ns qu e 
ceux invoques dans la presente requ ete, n'a pas reconnu , enco re moins 
repare , la vio lat ion a ll eguee de la Conve ntion. On ne saura it davantage 
sou tenir qu e « le Ii tige a e te resolu » a u se ns de !'a rticl e 3 7 § I b) de la 
Convent ion. La prese nte espece se di stingue de l'affa ire Sutherland, 
rayee du rol e a la dem a nde des parties, lesqu e ll es sont pa rve nues a un 
reglem ent a mia bl e a la suit e d 'une modifi cation de la legislat ion 
intern e (Sutherland c. Royaume-Uni (radiat ion) [GC), n° 25 186/94, 27 mars 
200 I). 

36. Selon la jurisprude nce constante de la Cour, un e differe nce de 
trait ement es t cliscrimina toire sous !'angle de !'a rticl e 14 si el le « ma nqu e 
de justification object ive e t rai ·onnable », c'es t-a-dire si e ll e ne poursu i t 
pas un « but legitim e» ou s'i l n 'y a pas de « rapport raisonnabl e de 
proportionnalite en tre Jes moycns employes et le but vise ». Pa r a ill eurs, 
les Etats contractant s j ouisse nt d'une ce rtaine marge d 'apprecia tion pou r 
determin er si e t cl ans quell e mes ure des differe nces entre des situat ions a 
cl 'autres ega rds a na logues justifi ent des di s tinctions de trait e me nt 
(Karlhein;:. Schmidt c. Allemagne, a rre t du 18 juill e t 1994, ser ie A n° 291-B , 
pp. 32-33, § 24; Salgueiro da Silva Mozlla c. Portugal, n" 33290/96, § 29, 
CEDH 1999-IX, et Frette c. France, n" 365 15/97, §§ 34 et 40, CEDH 2002-1). 

37. Le requ erant se plaint d ' une differ ence de trait em ent fondee sur 
son ori e ntat ion sexue ll e, notion qui - la Cour le rappelle - tombe sous 
!'empire de !'article 14 (Salgueiro da Silva Mouta, arret precit e, § 28) . A 
l'instar des differences fond ees sur le sexe (Karlhein;:. Schmidt, ibidem, et 
Petrovic c. Autriche, a rret du 27 mars 1998, Recueil des arrets et decisions 
1998-II, p. 587, § 37), les differences fondees sur !'o ri e ntation sexue ll e 
doivent etre justifiees par des ra isons particulie rement graves (Smith et 
Grad.JI, arret precit e, § 90). 

38. Le Gouve rn e me nt affirme que la disposition contestee visa it a 
protege r le developpem ent sexue l des adolesce nts de sexe masculin . La 
Cour adm et qu e la protection des droits d 'autrui es t un but legitime. 11 
res te a ver ifi er s i la difference de trait em ent trouvait une justifica tion. 
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39. La Cour observe que clans des affaires precedentes invoquees par 
le Gouvernement et relatives a !'article 209 du code penal autrichien, la 
Commission n'a pas constate de violation de !'article 8 de la Convention 
pris isolement ou combine avec !'article 14. Toutefois, la Cour a <lit a 
de frequentes reprises que la Convention etait un instrument vivant, 
a interpreter a la lumiere des conditions actuelles (voir, par exemple, 
Frette, arret precite, ibidem). Dans l'affaire Sutherland, la Commission, 
considerant que des recherches recentes demontraient que !'orientation 
sexuelle etait en general etablie avant la puberte tant chez les gan,;ons 
quc chez Jes filles et que la majorite des Etats membres du Conseil de 
!'Europe avaicnt instaurc le meme age de consentement, a declare 
explicitement qu'il etait «opportun de reconsiderer sa jurisprudence 
anterieure a la lumierc des recentes evolutions» (rapport de la 
Commission precite, §§ 59-60). Elle est parvenue a la conclusion que, en 
!'absence de toute justification objective et raisonnable, le maintien d'un 
age de consentemcnt plus eleve pour Jes actes homosexuels que pour les 
actes heterosexuds etait contrairc a !'article 14 combine avec !'article 8 de 
la Convention (ibidem,§ 66). 

40. En outre, la Cour estime quc la difference entre l'affaire Sutherland et 
la presente espece, a savoir que clans cctte clerniere le partenaire adolescent 
participant aux actes homosexuels prohibes ne s'exposait a aucune sanction, 
n'est pas cleterminante. Cet element ne constituait qu'une consideration 
secondaire clans le rapport de la Commission (ibidem,§ 64). 

41. La question decisive est celle de savoir s'il existe une justification 
objective et raisonnable a affirmer que Jes jeunes hommes ages de 
quatorze a dix-huit ans ont besoin d'etre proteges contre Jes rapports 
sexuels avec des hommes adultes, alors que Jes jeunes femmes appar­
tenant a ]a meme tranche ci'age pourraient SC passer d'une teJle protection 
contre des relations avec des hommes ou des femmes adultes. Sur ce point, 
la Cour rappelle que l'ctenclue de la marge cl'appreciation laissee aux Etats 
contractants varie scion les circonstances, Jes clomaines et le contexte; 
la presence ou !'absence cl'un clenominateur commun aux systemes 
juri<liques des Etats contractants peut constituer un facteur pertinent a 
cet egarcl (voir, par exemple,Petrovic, § 38, etFrette, § 40, arrets precites). 

42. En l'espece, le requerant souligne qu'il existe un consensus de plus 
en plus large au nivcau europeen pour appliqucr le mcme age de con­
sentement aux relations hetcrosexuelles ou homosexuelles masculines et 
feminines, cc clont le Gouvernement ne disconvient pas. De meme, la 
Commission a observe clans l'affaire Sutherland susmentionnee que 
«l'egalite de traitement quant a ]'age du consentement est a present 
admisc par la grande majorite des Etats membres du Conseil de 
!'Europe» (ibidem, § 59). 

43. Le Gouvernement se foncle sur l'arret de la Cour constitutionnelle 
du 3 octobre 1989, qui a jugc !'article 209 du code penal necessaire pour 
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evit e r qu e «d es experi ences homosexuell es [n e] viennenl exe rce r un e 
inn uencc da nge reus f: sur le d eveloppement sex ue l d es j euncs horn mes» . 
Toutefoi s, cet le ap proche es t a pparu e obso lete !ors d es d eba ts qui sc sont 
tenus a u Pa rl ement e n 1995 sur unc eventu e ll e suppress ion d e cette 
di sposition. Comm c le requ erant le sou lig ne a jus tc titre, les experts 
e nt cndus par le Pa rl em ent se sont , clans leur tres g rande majorite, cla ire­
mrnt prononces e n faveu r d 'un meme age d e conse nte ment , es tima nt e n 
pa rti culi e r quc !'o rie ntat ion sexu ell e e tait clans la plu par t d es cas e ta bli e 
ava nt !'age de la puben e e t quc la th fori e se lon laqu ell c les adolesce nts de 
sexe masculin pourra ienl e tre «c mbrigades» par la communaute homo­
scxue ll e Ctail done in fond ee. Alors qu ' il s ava ient conna issa nce d e ce tt c 
evo luti on cl a ns les t heses scie ntifiqu es e n la mat iere, les pa rl em cnta ires 
ont decide en nove mbre 1996 de m ain tenir !'articl e 209 clans le cod e. 

44. Da ns la mesure oi:1 !'a rtic le 209 du code penal tradu it les prejuges 
d 'un e majorite he terosex ue ll e cnver s un e m inorite homosex uell e, la Cou r 
ne sa ura it te nir ces a tt it ud es nega tives pour un e just ifi ca t ion suffi sa nt e en 
so i a la diffe re nce de traitem ent e n cause, pas plus qu 'e ll e ne le fera it pou r 
d es a ttitud es nega t ives a na logues envers les personnes d e race, ori gin e ou 
coul cur cliffere ntes (Smith et Gracb1 precit e, § 97) . 

45 . En concl us ion, la Cour cst im e qu e le Gouvernemcnt n'a pas fourn i 
de ra isons conva incantes e t so lid es just ifia nt le ma int ien e n vig ueur de 
!'a rti cle 209 du cod e pena l. 

'~6 . Pa rta nt , ii y a c u viola ti on de !'a rticl e 14 de la Conve ntion com bine 
avec !'a rticl e 8. 

47. Eu ega rd a cc qui precede, la Courjuge supc rnu d 'examine r s' il y a 
eu viola t ion d e !'articl e 8 pris iso le ment. 

( ... ) 

PAR CES MOTIFS, LA COUR 

I. Dit, a l'u na nimite, qu ' il y a eu viola ti on de !'articl e I '~ d e la Conve ntion 
combine avec !'a rticl e 8; 

2. Dit, a l'una nimi te, qu ' il ne s' impose pa· d e s tat ue r sur les gri e fs tir es 
d e !'a rticl e 8 de la Conve ntion pris isole me nt; 

(. ") 

Fait en a ngla is, puis commu niqu e par ecrit le 9 pnv1c r 2003 , e n 
app lica tion d e !'art icl e 77 §§ 2 e t 3 du r eg le me nt. 

S01·e n N IELSE:\ 

Gre ffi e r adj oin t 

( ... ) 

C hri stos R OZAKJS 

Preside nt 
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SUMMARY 1 

Retroactive application of criminal law 

Article 7 § 1 

Retroactivil)> - Retroactive apj1Lication ef criminal law - Ti me ef act or omission - Continuing 
qffen.ce 

* 

The a ppli can t was convi cted in O ctobe r 1997 or tax offe nces co mmitted bP. lwee n 
1993 and May 1995. H e was g iven a suspe nd ed se nte nce or three yea rs and 
six months' im prisonment. The court , consid e ring th a t the ac ts const itut ed a n 
ongoing crim e, a ppli ed th e vers ion or Article 148-1 or th e C ri m ina l Code whic h 
had co me into fo rce on 13 J a nu a ry 1995. Pri or to tha t d a te, convict ion unde r 
Article 148-1 could ta ke place on ly if a n adm inistrat ive punishme nt had bee n 
imposed 0 11 the person conce rned fo r a similar offence. H oweve r, und er the new 
ve rsion or Article 148- 1 it was only necessary th at th e offence had bee n co mmitt ed 
in te ntiona ll y. The a pplica nt 's a ppeal a nd subsequ ent a ppea l on points or law, in 
wh ich he compla in ed that the law had bee n a ppli ed re troactive ly, we re di sm issed. 

!Ield 

Articl e 7 § 1: T ax evas ion was a n offe nce prior to 13 J a nu ary 1995 but it was a 
prerequi sit e to crimin a l conviction tha t the pe rson conce rned had previous ly bee n 
subj ected to a n admini st ra tive punishm ent for a similar offence. Th e new ve rsion 
or Art icle 148-1 or th e Cr imin a l Code added th e cond iti on or intent as an 
a ltern a t ive, so tha t the ract that th e a pplicant had not previous ly bee n subj ec ted 
to a n administra tive puni shm e nt did not ba r his crimin a l conviction. H oweve r, th e 
courts brou ght und er th e 1995 law acts wh ich had been co n1111i tt ecl before its entry 
in fo rce, on the bas is th a t th ese ac ts fo r med a continuing crimina l ac tivity which 
went on afte r th e relevant da te. l\!Iany or th e ac ts or which the a ppli ca nt was 
co nvicted re la u·d exclusive ly to the pe r iod prior to tha t elate a nd as the ~e ntencc 
imposed on him took these into accoun t it could not be s ta ted with any ce rtainty 
tha t th e app roach or th e domes tic cou rts had not had a ny effect on the severity or 
the sanction. Moreove r, th e case-law or th e Supre me Court on th e a pplica tion and 
int erpre ta tion or the 1995 law, which according to th e Governm ent made the ri sk 
or crimin al punishment fo reseea ble, da ted from 1997 a nd I 998. Th e applicant 
could not have expected a l the t ime or th e initia l d iscove ry or h is ac tivit ies th a t he 
wou ld ri sk cr imina l conviction , consid ering th e te rms of t he crimin a l law in force a t 

I. This summary by th e Regis try does not bind the Court. 
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th a t tim e. The dom es tic co urts thus appl ied th e 1995 law retrospectively to 
conduct wh ich had not previous ly co nstituted a crimin al offence. 
Conclusion: viola t ion (unan imously). 
Article 4 1: The Court made award s in respect or non-pecunia ry dam age and in 
respect or cos ts a nd ex penses. 

Case-law cited by the Court 

Kokkinakis v. Greece, judgment or25 May 1993, Series A no. 260-A 
S. W. v. tlze United Kingdom, judgment or 22 November 1995, Series A no. 335-B 
C.R. v. tlze United Kingdom, judgment or 22 ovember 1995, Series A no. 335-C 
Ecer and Zeyrek v. Turkey , nos. 29295/95 and 29363/95, ECHR 200 I-II 
Strelet<., Kessler and Kren<. v. Germany [GC], nos. 34044/96, 35532/ 97 and 4480 1/ 98, 
ECHR 200 1-11 
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In the case of Veeber v. Estonia (no. 2), 
The Eu ropean Court of Hum a n Ri ghts (Fourth Secti on), s itting a a 

C ha mber com posed of: 
Sir N icolas BRATZA, President, 
Mr M. PELLONPAA, 
Mrs E. PAUi , 
Mrs V. STRAZl\ICKA, 
Mr ]. CASADEVALL, 

Mr R. MARUST E, 

Mr L. GAR LICKl ,judges, 
a nd Mr M. O 'BOYLE, Section Registrar, 

H aving delibera ted in priva te on 3 a nd 17 Decembe r 2002, 

Delive rs t he fo ll owing j udgme nt , which was adopted on t he las t­
mentioned da te: 

PROCEDURE 

I . The case ori gina ted in a n a pplicati on (no. 4577 1/99) agains t th e 
Repub li c of E ton ia lodged with t he European Com m iss ion of Hu man 
Ri gh ts ("t he Com m iss ion") under fo rm er Articl e 25 of the Conve ntion 
fo r t he P ro tection of H uma n Rig h ts a nd Fu ndame n tal F reedoms (" the 
Conve n t ion") by a n Es toni a n na ti onal, M r Tiit Veeber ("t he a pplicant"), 
on 28 Se pte m ber 1998. 

2. The a pplicant was re presented by M r C. Wege lius, a lawye r 
pract is ing in Lappe rs, F inla nd . The Es to nia n Governm ent (" th e 
Gove rnm ent ") we re rep rese nted by their Age nts , Ms M. Hion, First 
Secretary of t he H uman Ri gh ts Division of the Legal Depa rtm en t of t he 
Minis try of Fo reig n Affa irs, a nd Mr E. H a rre moes, Specia l Advise r to the 
Miss ion of t he Repub li c of Estonia to t he Council of Europe. 

3. The a pplicant a ll eged , in pa rticul a r , t ha t his convict ion under 
crimina l legis la tion t hat had com e into force on 13 J a nua ry 1995 of 
offences com mi tted in 1993 a nd 1994 a moun ted to t he retrospect ive 
applicati on of crimina l law in breach of Articl e 7 § I of the Conve ntion. 

4 . The a pplicat ion was tra nsmi tted to the Court on I ovem ber 1998, 
when P ro toco l No. 11 to t he Conve ntion came into fo rce (Articl e 5 § 2 of 
Protocol No. I I) . 

5. The a ppl ica ti on was a lloca ted to the First Secti on of t he Court 
(Rul e 52 § 1 of t he Rules of Court ) . Wi t hin that Section, the C ha mber 
tha t wou ld consider the case (Article 27 § I of the Conve ntion) was 
const ituted as provided in Rule 26 § I. 

6. By a decision of 3 M ay 200 I , the Ch a mber declared the a pp licati on 
pa r t ly admiss ible. 
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7. On I '.\Tovcmber 2001 the Court changed the compos1t1on of its 
Sections (Ruic 25 § I). This case was assigned to the newly composed 
Fourth Section. 

8. The Government, but not the applicant, filed observations on the 
merits (Ruic 59 § 1 ). 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

9. The applicant was born in 1948 and liYes in Tartu (Estonia). He is 
the owner of a company called AS Giga and chairman of the board of 
directors. He is also the chairman of a not her company called AS Tart u 
J6ujaam. 

10. On 4 December 1995 the Tart u police ini tiatcd criminal 
proceedings against the applicant for abusing his position as company 
chairman. 

11. On 2G February 1996, on discovering that AS Giga had failed to pay 
certain mandatory taxes, the city tax authorities issued an order directing 
it to pay the taxes clue. 

12. On 22 March 1996 the applicant was formally charged with abuse 
of office, tax evasion and falsification of documents. However, on 28June 
1996 the charge of abuse of office was clroppccl. 

13. On 1 July 1996 a further charge of fraud was added to the 
indictment. 

14. On 7 October 1996 the investigating officers furnished the 
applicant with the final version of the charges. They concerned his 
actions as chairman of AS Giga and AS Tartu J6ujaam and as owner of 
the former. Under Article 148-1 § 7 of the Criminal Code (see "Relevant 
domestic law and practice" below) he was accused of the intentional, 
continuous and large-scale concealment of taxable amounts and of sub­
mitting false information on the companies' expenditure. The charges 
under that Article \Vere divided into three different counts: one relating 
to five instances in 1993 and 1994 of the forgery and fabrication of 
documents intended to show commercial dealings with a fictitious 
company; the second to the use at the encl of 1994 and in 1995 of false 
documents purporting to relate to the payment of salaries to employees 
of AS Giga; and the third to the entry into a sham contract on 12 May 
1995 in order to circumvent tax laws. 

15. On 31 October 1996, after the completion of the preliminary 
investigation, the applicant and his lawyer were given access to the case 
file. 
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16. On l l Nove mber 1996 the bi ll of indictm e nt was a pproved by th e 
compe tent prosecutor a nd the case re fe rred to the T a r tu C ity Court 
(Tartu L innakohus). 

17. On 4· M a rch 1997 th e C ity Cou rt committed th e a pplicant for tria l 
on th e above cha rges. On 24 Apr il 1997 he was se rved with a copy of th e 
indi ctm e nt as a pproved by the City Court. 

18. By a judgment of 13 O ctober 1997, th e C ity Court found the 
a pplicant guilt y as cha rged a nd se nte nced him to three years and 
six months' imprisonm e nt , suspe nd ed for two yea rs. 

In convic ting the app licant of the cha rges of Lax evas ion und er 
Art icl e 148-1 § 7 of th e C riminal Cod e, th e C ity Cou rt obse rved that 
th e crimina l acts had sta rted in th e third qu a rt e r of 1993, with the las t 
ac t beginning on 12 May 1995 . It cons id ered that they cons tituted a 
cont inuing offe nce. Th ey a ll contained th e e lem ents of th e sam e offe nce 
- they we re directed aga inst the Sta te taxat ion syste m, had the same 
crimina l conseq uences , were a ll com mitt ed in ten I ion a ll y and in a s imil a r 
fashio n, na mely by falsifying docume nts a nd prese nting the m Lo the tax 
a uthoriti c . Th e C ity Court he ld th at th e appli cant 's acts came within 
Articl e 14·8-I §§ I to 4 of the C r imina l Code. As th ey had cau eel 
considerable da mage, th ey fe ll to be cons id ered und er pa ragraph 7 of 
that Articl e. Th e C ity Court pointed out that parag raph 7 was applicable 
irres pective of wheth e r prior administra t ive pe na lti es had bee n impo eel 
on t he accus ed and it referred to th e practi ce of th e Supre me Court in 
support for th a t vi ew. 

It ord ered th e appl icant to pay the c ity tax a uthoriti es 853,550 Eston ia n 
kroons in outstanding taxes . No fin e or tax surcha rge was imposed. 

19. On 18 O ctobe r 1997 th e a pplicant lodged a n appea l aga ins t 
that judg m ent with the T a rtu Court of Appeal. H e argued th a t in 
convictin g him und e r Art icle 148-1 § 7 of th e Cr imina l Cod e of offences 
committed in 1993 a nd 1994, the C ity Court had ap plied th e criminal law 
re trospect ive ly, as paragraph 7 had not ente red into force until 13J a nu ary 
1995. Prior to that da t e conviction und er Articl e 14·8-I co uld follow o nl y if 
a n ad mini s trative pe na lty had bee n imposed on the accused fo r th e same 
act or he or she had a previous crimin a l conviction for a s imil a r offence. 

20. By a juclgm e nt of 12 J a nua ry 1998, the Tartu Court of Appea l 
uphe ld the app licant 's co nviction. It cons ide red t ha t after hi s first 
crimin a l act in 1993 he had emba rked on a c rimina l ente rpri se which had 
lasted until 1996, whe n th e tax a uthoriti es di scove red the offences . Th e 
fact that no adm inistra tive pena lty had been imposed on the ap plicant 
was not re levant for th e purposes of d e te rmining th r. a pplicability of 
Art ic le 14·8-l § 7 of th e Cr imin al Cod e, as the offending acts had bee n 
committed intentiona lly. A crimina l intent was proved by his consciou s 
a nd calcul a ted concea lm e nt of m a tt e rs giving rise to a tax li a bility a nd 
his fai lure to pay the taxes . 
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21. On 17 February 1998 the applicant lodged an appeal on points of 
law with the Supreme Court (Riigikohus) raising the qurstion of the 
retrospective application of the relevant provision of criminal law. He 
also argued that the concealment of matters giving rise to a tax liability 
was not a continuing offence, but a series of individual acts. 

22. By a juclgmcnt of 8 April 1998, the Supreme Court, agreeing with 
the reasoning of the Court of Appeal, upheld the applicant's conviction. In 
response to the applicant's above argument, it said that a constant and 
continuous violation of the obligation to declare one's sources of income 
and to pay the taxes clue created a persisting criminal state. 

II. RELEV A:\TT DOMESTIC LAW AND PRACTICE 

23. The text of Article 148-1 of the Criminal Code, as worded until 
27 June 1993, was as follows: 

"Concealmt'nt or incomt' or other taxable amounts and failures to submit income tax 
returns: 

I. The concealment of income or other taxable amounts, till· submission of 
knowingly false data in financial statements, tax calculations, income tax returns or 
other documents relating to the calculation of taxrs or payments and their transfer to 
the Treasury, or a failure to submit an income tax return or to do so on time shall, 
provided an administrative jmzalty has been imposed on the offender.for a similar qffence [emphasis 
added], be punishable by a fine or up to three years' imprisonment; 

2. The same acts, if committed by a person who has a previous conviction f'or an 
offence referred to in paragTaph 1 of this Article, shall be punishable by between one 
and five years' in1prisonmcnt. 11 

24. The text of Article 148-1 of the Criminal Code, as worded between 
27 June 1993 and 13 January 1995, was as follows: 

"Failure to file income tax returns or other tax calculations, till' conel'alment of 
income or other taxable amounts, and tax evasion: 

I. Any person required to lilt' an income tax return \\'ho fails to do so or does so out 
of time, or \\'ho supplies raise information in such return shall, i/an administrative penal(v 
has been imposed an him or he~for a similarof/ence [emphasis added], be liable on conYiction to 
a fi.nt· or up to one year's imprisontnent; 

2. Any person with responsibility for such matters who conceals or understates 
income or other taxable amounts or overstates deductible expenditure, who fails to file 
or files out of time any income tax return, tax calculation, financial statement or other 
document relating to the calculation of taxes or payments and their transfer to the 
Treasury, accounting document, contract or other document necessary for the 
assessment and verification of the tax liability, or who fails to comply with an orcln of 
the Tax Board shall, if an administrative penal!v has been imposed 011 him or her.for a similar 
offence [emphasis added], be liable on conviction to a fine or up to three years' 
in1prisonn1cnt; 



VEEBER v. ESTONIA (No. 2) .J UOG MENT 99 

3. Any pe rson with responsibi li ty fo r s uch mat ters who fai ls to pay taxes or to pay 

them on ti me, or who fa il s to comply or to comply sa ti sfacto rily with a n ord"r issued by 

th e Tax Board for the compulso ry collecti on of taxes by a ba nk sha ll , if an administrative 
/mialty has been imposed 011 him or her for a similar offence [emphasis added] , be li a ble on 

conviction to a fin e or up to three years' imprisonment ; 

4. Any person with responsibi li ty for such ma tt ers who fa il s to deduct or to d educt 

co rrectl y persona l income tax from the wages (income) of e mployees, or to trans fer 

paymen ts so deducted to t he Treasury in full a nd on tim e, sha ll , if an admi11istralive 
pe11alty has bee11 imposed 011 him or her for a similar offence [e mp has is added], be punishab le 

by a fin e or up to three yea rs' impr isonment ; 

5. The same acts, if commilled by a person who has a previous convicti on for any of 

the offences refe rred to in paragra phs I , 2, 3 or 4 of thi s Article sha ll be li able to betwee n 
one a nd fi ve years' impr isonment ; 

6. A person who has committed a ny of t he acts re fe rred to in paragraphs I, 2, 3 or 4 of 

t hi s Art icle on a la rge sca le sha ll be punishable by up to seve n yea rs' im prisonment. " 

25. The tex t of Article 148-1 of the Criminal Cod e, as wo rded since 
13J anuary 1995, reads as foll ows: 

"Fa ilure LO fil e income tax re turns or ot her tax ca lculations, the concea lm e nt of 

income or ot her taxa ble a mounts, and tax evasion: 

I . Any pe rson requ ired to fil e a n income tax return who fail s to do so or does so out 
of time, or who supplies fa lse in fo rmat ion in such return shall , ifhe or she acted with intent, 
or is a perso11 on whom a11 administrative penalty has been imposed.for a similar offence [emphas is 

added], be li able on conviction to a fin e or up to one yea r's imp ri sonment ; 

2. Any person with responsibi li ty for such matters who concea ls or unde rs tates 

income or oth er taxable a mounts or ove rsta tes expenditure for that purpose, who fa il s 
to fil e or fil es out of time a ny income tax re turn , tax calcula tion, fin a ncia l sta teme nt or 

o ther document re la ting to the ca lcul a ti on of laxes or payments a nd their tra nsfe r to the 

Treasury, acco unting document, cont ract or o the r docu me nt necessa ry for th e 

assess ment and ve rifi ca tion of the tax li abil ity, or who fa il s to comply with a n order of 

the T ax Board sha ll , if he or size acted with intent, or is a person on whom an administrative penalty 
has been imposed for a similar offence [e mphasis added] , be liable on convicti on to a fin e or up 

to three yea rs' im prisonme nt ; 

1. Any person with respons ibilit·y for such matters who fa il s In pay taxes nr to pay 

the m on tim e, or who fa ils to comply or to comply sa tisfactorily with a n ord er issued by 

the Tax Board fo r the compulso ry coll ection of taxes by a bank sha ll , ifhe or she acted with 
intent, or is a person on whom an admi11istrative penalty has been im/;osed for a similar offence 
le mphas is added], be li a ble on convicti on to a fin e or up to th ree yea rs' imprison me nt ; 

4. An y pe rson with respons ibility fo r such matte rs who fai ls to d educt or to deduct 

co rrect ly persona l income tax from the wages (i ncome) of employees, or to t ra nsfer 

payments so deducted to t he Treas ury in fu ll a nd on time, sha ll , if he or she acted with 
inten t, or is a. person on whom an administrative /mzalty has been imposed for a. similar ef!ence 
lemphasis added], be li ab le on convict ion to a fin e or up to three yea rs' imprisonme nt ; 

5. Any pe rson with respons ibilit y for such ma tt ers who supplies incorrec t da ta or 

docum ents on compu lsory registration under tax legisla t ion, fa il s to disclose hi s or her 

res idence, place of e mployme nt or place of business to a tax a uthority, or by a ny o ther 
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means evades the payment of the taxes provided for in the Taxation Act shall, if he or she 
acted with intent, or is a person on whom an administrative pena/~y has been imposed for a similar 
effence [emphasis added], be liable on conviction to a fine or up to three years' 
imprisonment; 

6. The same acts, if committed by a person who has a previous conviction for any of 
the offences referred to in paragraphs l, 2, 3, +or 5 of this Article shall be punishable by 
between one and five years' imprisonment; 

7. A person who has committed any of the acts referred to in paragraphs l, 2, 3, 4 or 5 
of this Article on a large scale shall be liable to up to seven years' imprisonment." 

26. Under the practice of the Supreme Court, referred to by the 
Government, if a failure to pay taxes is intentional and continuing, it is 
the most recent version of Article 148-1 that is applicable tu acts which 
occurred prior to its amendment, provided that part of the criminal 
activity took place after the amendment came into force. Criminal 
liability arises on two alternative, not cumulative, grounds: (I) if the 
offender has committed the offence intentionally or (2) if administrative 
penalties have previously been imposed on the offender for a similar 
offence. Article 148-1 § 7 does not create a separate offence, but merely 
qualifies the elements listed in paragraphs I to 5. Thus, a person may 
only be convicted under Article 148-1 § 7 if his or her acts encompass 
the elements of one or more of the offences set out in paragraphs I 
to 5 (decision of the Criminal Division of the Supreme Court of 8 April 
1997, Riigi Teataja III 1997, 14, 147, and decision of 27 January 1998, 
Riigi Teataja III 1998, I 0, I 04). 

THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 7 OF THE CONVENTION 

27. Th~ applicant complained that his conviction for offences 
committed in 1993 and 1994 under criminal legislation which had come 
into force on 13 January 1995 infringed the guarantee against the 
retrospective application of criminal law set forth in Article 7 § 1 of the 
Convention, which provides: 

"No one shall be held guilty of any criminal offence on account of any act or omission 
which did not constitute a criminal offence under national or international law at the 
time when it was committed. Nor shall a heavier penalty be imposed than the one that 
was applicable at the time the criminal offence was committed." 

A. Arguments of the parties 

28. The applicant submitted that his acts prior to 13 January 1995 did 
not qualify as criminal under the law in force at that time. He pointed out 
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that, as worded prior to that date, Article 148-1 of the Criminal Code 
made the existence of a previous administrative penalty for a similar 
offence a precondition for a criminal conviction for the acts defined 
therein. However, no such penalty had been imposed on him. Therefore, 
his conviction of those acts under the law of 13 January 1995 violated the 
nullum crimen sine Lege principle. 

29. The Government submitted that the applicant had been given a 
clear indication in the bill of indictment, which had been approved on 
I l November I 996, of the acts of which he was accused as well as 
their legal qualification. The indictment contained the dates of the 
incriminated acts and the reasons for qualifying those acts as a 
continuing offence. 

The Government further referred to the application and interpretation 
of Article 148-1 § 7 of the Criminal Code by the domestic courts in the 
applicant's case and the practice of the Supreme Court, according to 
which Article I 48-1 was applicable to acts of intentional and continuing 
tax evasion even before the amendment if the criminal activity had 
continued after it came into force. The domestic courts had gi\'cn 
sufficiently detailed reasons for their decision to qualify the acts 
committed by the applicant as a continuing offence and to rely on all of 
them as the basis for convicting him. 

The courts had applied the criminal law in the same way in a number of 
criminal cases. All the relevant judgments were published and accessible 
to the public. Therefore, the application and interpretation of Article 148-1 
did not go beyond what could be reasonably foreseen by the applicant. 

It was further argued that the qualification by the domestic courts of 
the applicant's tax evasion during the period from 1993 to 1995 as an 
ongoing crime had no effect on the nature and gravity of the sanction - a 
suspended sentence - and entailed no tangible negative consequences for 
him. 

The Government pointed out that tax evasion had also been defined as 
a crime in the earlier versions of Article 148-1 of the Criminal Code. 

B. The Court's assessment 

30. The Court reiterates that the guarantee enshrined in Article 7, 
which is an essential element of the rule of law, occupies a prominent 
place in the Convention system of protection, as is underlined by the fact 
that no derogation from it is permissible under Article 15 in time of 
war or other public emergency. It should be construed and applied, as 
follows from its object and purpose, in such a way as to provide effective 
safeguards against arbitrary prosecution, conviction and punishment (see 
S. W. v. the United Kingdom and C.R. v. the United Kingdom, judgments of 
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22 November 1995, Series A nos. 335-B and 335-C, p. 41, § 34, and p. 68, 
§ 32, respectively). 

31. According to the Court's case-law, Article 7 of the Convention is 
not confined to prohibiting the retrospective application of the criminal 
law to an accused's disadvantage: it also embodies, more generally, the 
principle that only the law can define a crime and prescribe a penalty 
(nullum crimen, nulla poena sine lege) and the principle that the criminal law 
must not be extensively construed to an accused's detriment. From these 
principles it follows that an offence must be clearly defined in the law. This 
requirement is satisfied where the individual can know from the wording 
of the relevant provision and, if need be, with the assistance of the courts' 
interpretation of it, what acts and omissions will make him criminally 
liable (see S. W. and C.R., cited above, pp. 41-42, § 35, and pp. 68-69, § 33, 
respectively; see alsoKokkinakis v. Greece,judgment of25 May 1993, Series A 
no. 260-A, p. 22, § 52). 

32. Turning to the facts of the present case, the Court notes that the 
applicant was convicted under Article 148-1 § 7 of the Criminal Code, as 
worded since 13 January 1995, of tax offences which were committed in 
the period from 1993 to 1996. 

It observes that the application of the criminal law of 13 January 1995 
to subsequent acts is not at issue in the instance case. The question to be 
determined is whether the extension of the law to acts committed prior to 
that date infringed the guarantee set forth in Article 7 of the Convention. 

33. In this connection the Court reiterates that it is not its task to rule 
on the applicant's criminal responsibility, that being primarily a matter 
for the assessment of the domestic courts, but to consider, from the 
standpoint of Article 7 § 1 of the Convention, whether the applicant's 
acts, at the time when they were committed, constituted offences defined 
with sufficient accessibility and foreseeability by the national law (see 
Strelet:::, Kessler and Krenz v. Germany [GC], nos. 34044/96, 35532/97 and 
44801/98, § 51, ECHR 2001-11). 

34. It notes that under Article 148-1 of the Criminal Code tax evasion 
was also an offence prior to 13 January 1995, in particular in 1993 and 
1994, when the applicant committed some of the acts of which he was 
accused. However, a prerequisite for a criminal conviction under the law 
in force at that time was that the person concerned had previously been 
found liable for a similar offence and subjected to an administrative 
penalty. 

The version of Article 148-1 of the Criminal Code which came into 
effect on 13 January 1995 maintained the requirement for a previous 
administrative penalty, but added a conc.lition concerning intent. The two 
conditions were alternative, not cumulative, thus making a person 
criminally liable if one of the conditions was satisfied. Thus, in finding 
the applicant guilty under that Article, the domestic courts held that the 
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fact that no administra tive penalty had previous ly bee n imposed on him 
was not a ba r to hi s conviction. 

H oweve r, the courts includ ed in their findin gs und er the 1995 
legisla tion acts that had bee n comm itt ed during the preced ing two years, 
holding that they were pa rt of continuing cr imina l act ivity which had 
las ted until 1996. 

35. The Court obse rves tha t, by definition, a "continuing offence" is a 
type of cr ime committed ove r a period of tim e (see Ecer and Zeyrek v. Turkey, 
nos. 29295/95 and 29363/95, § 33, ECHR 200 I-II). It notes that the 
a pp licant was cha rged with and convicted of the intentiona l, continuous 
a nd la rge-scale concealm ent of taxable amounts and of subm itting fals e 
inform a tion Lo the tax aut horiti es on the compani es' expenditure ove r a 
period of tim e. Whi le the sta rting-point of the a ppli cant 's act ivity pre­
da ted th e entry into effect of the provision und er wh ich he was convicted , 
the activity was cons ide red as resu lt ing in a persisting crimin a l state 
wh ich continued aft er the criti ca l date. 

36. The Court obse rve tha t, acco rding to the text of Articl e 148-1 of 
the C rimin a l Code be fore its amendm ent in 1995, a pe rson could be he ld 
crimin a lly li a ble for tax evasion only " if a n administ rat ive pe na lty ha[d] 
been imposed on him or her for a simi la r offence". The condition wa thus 
an eleme nt of th e offence of tax evasion without which a crimina l 
conviction cou ld not fo llow. 

It furth er observes that a considerab le number of th e acts of which the 
a pplicant was convicted took place exclusively within th e period prior to 
J anuary 1995 (see pa ragra phs 14 and 18 a bove). The se ntence imposed on 
the a pp licant - a suspe nd ed te rm of three years a nd six months' 
imprisonme nt - took into account acts committed both be fore a nd after 
J anu a ry 1995. Contrary to the Gove rnm ent 's submiss ion, it cannot be 
stated with a ny certainty that the domes ti c courts' a pproach had no 
effect on the seve rity of the punishm ent or d id not entail tangib le 
negat ive consequ ences for the a pplicant. 

37. The Cou rt notes the Government 's a rgum ent that th e 
jurisprude nce of the Su pre me Court on th e a pplica tion and interpretation 
of the 1995 version of Articl e 148- 1 of the Cr imina l Code made the ris k of 
crimin a l punishm ent for eseeable to th e a pplicant. It observes, howeve r, 
that t he decis ions of the Suprem e Court referred to by the Gove rnment 
were ha nded clown in April 1997 and J a nu a ry 1998, whe reas th e 
a pplicant 's complaint co ncern s acts committed during the period from 
1993 to 1994. At that tim e, considering the te rm s of the crimina l law in 
force during that per iod, the appli cant could not have for esee n tha t he 
wou ld face crim ina l conviction a t the fir st discovery of hi s activity. 

38. In th ese circum stances, the Court finds that the domes tic courts 
a ppl ied th e 1995 a mendm ent to the law retrospec tive ly to behaviour 
which did not previous ly constitute a criminal offence. 
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39. It follows that there has been a violation of Article 7 § I of the 
Convention. 

II. APPLICATION OF ARTICLE 41 OF THE CONVENTION 

40. Article 41 or the Convention provides: 

"If' the Court linds that there has be!'n a ,-iolation of"the Convention or the Protocols 
thcr!'to, and if the internal law of" the High Contracting Party concerned allows only 

partial reparation to be made, the Court shall, if" IHTl'Ssary, afford just sat is fact ion to 
the injured party." 

A. Pecuniary damage 

41. The applicant claimed 853,550 Estonian kroons (EEK), a sum 
which he was required to pay in damag-cs to the tax authorities upon his 
conviction. He submitted that he had paid to the authorities EEK 185,000 
of that sum. 

42. The Government maintained that the applicant should only be 
awarded on amount corresponding to the damage he actually suffered, 
that is to say EEK 185,000. 

43. The Court reiterates that it will award pecuniary compensation 
under Article 41 only where it is satisfied that the loss or damage 
complained of was actually caused by the violation it has found. It notes 
that the applicant's claim relates to his obligation to pay outstanding 
taxes which were due under the relevant tax laws. Although the order to 
pay the required taxes was issul'cl by the criminal court, it was separate 
from the suspended sentence imposed on the applicant and did not involve 
a tax surcharge or a fine (see paragraph 18 above). 

As there is no causal link between the sums claimed fix pecuniary 
damage and the violation of Article 7 § I of the Convention, the Court 
rejects the applicant's claim under this head. 

B. Non-pecuniary damage 

44. The applicant claimed EEK 50,000 for feelings of st n~ss and 
helplessness caused by his wrongful conviction. 

45. The Government submitted that the finding of a violation mrnld 
constitute in itself sufficient just satisfaction. In the alternative, they in­
vited the Court to determine the amount of an award on an equitable basis. 

46. The Court considers that the applicant must have suffered distress 
which cannot be compensated solely by the finding of a violation. Ruling 
on an equitable basis, the Court awards the applicant 2,000 euros (EUR) 
for non-pecuniary damage. 
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C. Costs and expenses 

+7. The app licant sought r eimburseme nt of 5,000 Finnish markkas 
(EUR 840. 90) which he had pa id for th e se rvi ces of his lawye r in th e 
Strasbourg proceedin gs . 

48. T he Governm ent did not di spute tha t sum. 
49. Th e Court cons id ers th e a pplicant 's cla im r easona bl e and a llows it 

in fu ll . 

D. Default interest 

50. Th e Court cons ide rs it a ppropri a t e tha t th e default inte res t should 
be based on the ma rg ina l lending ra te of the European Ce ntra l Ba nk, to 
wh ich should be added three pe rce ntage po in ts . 

FOR THESE REASO S, THE COURT UNANIMO SLY 

1. H olds tha t the re has bee n a , ·iolation of Articl e 7 § 1 of th e Conve ntion; 

2. Holds 
(a ) th a t th e res po nd ent Sta te is to pay t he a pplicant , within three 
months from the el a te on which the judg me nt becom es final acco rdin g 
to Articl e 44 § 2 of t he Conve ntion, the fo llowing a mount s, to be 
convert ed into th e na tion a l curre ncy of the res pond ent Sta te a t th e 
rat e app licab le a t the da te or se tt leme n l: 

(i) EUR 2,000 (two thou sand euros) in res pect of non-pecuni a ry 
da m age; 
(ii ) EUR 840.90 (e ig ht hundred a nd forty euros nine ty ce nts) in 
res pect of' cos ts a nd ex pe nses; 
(i ii ) an y tax tha t may be cha rgeable; 

(b) that from the ex piry or th e a bove-me ntion ed thrr.e months until 
se ttl em ent simple inte rest sha ll be payable on the a bove a mounts a t a 
ra te equa l to the ma rg inal lending ra t r. of the European Ce ntra l Bank 
during th e d efault peri od plus three pe rcentage points; 

3. Dismisses th e remaind er of th e a pplicant 's cla im for jus t sat isfac tion. 

Don e in Eng li sh, a nd notifi ed in writing on 21Ja nua ry2003, pursua nt Lo 
Rul e 77 §§ 2 a nd 3 of the Rul es of Court . 

.Michae l O 'Bovu: 
Regis trar 

Nicolas BRATl A 
Presid e nt 
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SOMMAIRE1 

Application retroactive du droit penal 

Article 7 §I 

Retroactivite - Application retroactive du droit penal - Moment de l'acte OU de ['omission -
l ryraction continue 

* 
* * 

En octobrc 1997, le rcqu era nt fut reconnu co upablc d'infrac tions fi scalcs comm ises 
entre 1993 c l mai 1995 e t co ndam ne a un c pe in e d 'e mprisonnem ent de trois ans 
e t s ix mois, asso rti e d 'un sursis. Estima nt qu c lcs ac tes de l' int e resse e ta ient 
cons titutifs d 'unc infrac ti on continu e, le tribuna l a ppliqu a la ve rs ion de 
!'articl e 148- 1 du code pena l qui e ta it en tree en vigue ur le 13 janvie r 1995. Avant 
cct te dat e, une condamn a tion e n a pplicat ion d e !'a rticle 148-1 ne pouvait et re 
prononcee qu e si un e sa nction administra tive avail e te innigee a la pcrson ne 
concc rnec pour une infraction s imil a irc. Tau tc foi s, e n vc rtu de la nouve ll e 
ve rs ion de cc tte di spos ition, ii suffisa it qu c !'in frac ti on a it e te commisc 
int entionne ll em ent. L'a ppel e t le pourvo i e n cassation ulteri eurs du requera nt , 
clans lesquc ls celui-e i sc p la ignai t d e !'applica tion retroactive de la Joi, furent 

rcj e tes . 

Article 7 § I : la fraud e fi scale co ns titu a it unc infract ion avant le 13 j anvie r 1995, 
m ais la Jo i a lors en vigue ur posait comme condition prea lab lc a un e condamn a tion 
pe nal e qu c la pc rsonnc concc rn ee cut a upa rava nt fa it l'obj c t d 'un c sa nction 
adminis trative pour un e infraction s imil a ire. La nouve ll e ve rs ion de !'ar t icle 148-1 
du cod e pena l ajoutc une condition a lte rna tive d ' int cnti on, s i bi en qu e le fa it qur lr. 
req uerant n 'eu t pas ere precedemm cnt l'obj e t cl 'un e sa nction ad mini stra tive 
n'empecha it pas sa co nda mnation. T oute foi s, les tribuna ux ant fa it lamber sous 
le coup de la Joi de 1995 des act cs qui ava ient e te co mmis avan t son entree en 
vigucur , au motif qu'i ls s'inscriva ient cl a ns une ac tivit e de lic tue use continu e qui 
s'e ta it poursuivi e apres la date e n qu es tion. Un nombre co nsiderabl e des ac tcs 
pour lesqu cls le rcquerant a et e cond am ne rcmont e cxclus ivcmcn t a un e pe riode 
a ntericurc a janvier 1995. La peine inf1igee a l' interesse ayant tenu com ptc de ccs 
actes, on nc saurait decla re r avec certitude qu e le po int de vue a dopte pa r Jes 
juridictions intc rnes n 'a cu aucu nc incid ence s ur la gravite de la sanction. En 
outrc , la jurisprudence d e la Cour supre m e sur !'application e t !' inte rpre tation de 
la ve rs ion de 1995 du code pe nal, laquellc , sc ion le Gouvcrnc m cnt, pe rmcttait a u 
requerant de prevoir qu ' il encoura it unc sanction penalc, date d e 1997 et 1998. 

I. Rcdige pa r le greffe , ii ne lie pas la Cou r. 
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L' interesse ne pouvait penser encourir un e condam nat ion pena le des la clecouver te 
de ses act ivite , compte tenu des termes du droit pena l a lors en vigueur. Les 
ju ridict ions nationales ont clone applique ret roact ivement la version de 1995 du 
code penal a des activit es qui ne co nst ituaient pas aupa ravant une infract ion 
penal e. 
Conclusion: violation (unanimite). 
Art icle 4 1: la Cour octroie des indemnit es pour prejudice moral et pour frais e t 
de pens. 

Jurisprudence citee par la Cour 

Kokkinakis c. Grece, a rrct du 25 ma i 1993, serie A n° 260-A 
S . W. c. Royaume-Uni, a rrct du 22 novem bre 1995, serie A n° 335-B 
C. R. c. Royaume-Uni, arret du 22 novem bre 1995, serie A n° 335-C 
Ecer et Zeyrek c. Turquie, n°' 29295/95 e t 29363/95, CEDH 200 I-II 
Strelet;:,, Kessler et Kren;:, c. Allemagne [GC], n°' 34-044/96, 35532/97 et 4480 1/98, CEDH 
200 1-11 
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En l'affaire Veeber c. Estonie (n° 2), 
La Cour europeenne d es D ro its d e !'H omme (quat ri em e section), 

siegeant en un e cha mbre composee de: 
S ir N icolas Brv\TZA, presiden t, 
M. M. P ELLOi\' PAA, 
Mmcs E. PALM, 

V. STRAZi\'ICKA, 

MM. J. CASAOEVALL, 
R . MAR USTE, 
L. GARLICKJ ,juges, 

e t d e M. M . O ' BOYLE, greffier de section, 
Apres en avo ir de li bere e n chambre du conse il les 3 e t 17 d ecembre 

2002, 

R e nd l'a rre t que voici, adopte a ce t te cl e rniere el a t e : 

PROCEDURE 

I. A l'o rigin e d e l'affa ire se trouve un e requ e te (n" 4577 1/99) clirigee 
contre la Repub lique cl 'Estoni e e t dont un resso rti ssant d e ce t Etat, 
M. Tiit Vee be r (« le requ erant »), avait saisi la Com miss ion europee nn e 
d es D ro its de !'Homm e (« la Comm iss ion ») le 28 septembre 1998 en 
vertu d e l'a ncie n art icl e 25 d e la Convent ion de sauvega rd e des D roits de 
!'Homme e t des Libe rtes fonclam e nta les (« la Conve nti on ») . 

2. Le requerant a e te represente pa r M" C. W ege lius, avocat a Lappers, 
Fin la nde. Le gouvernement es tonien (« le Gouvernem ent ») a ete 
re presente pa r ses agents, M111

" M. Hion, pre mi e re secr e taire d e la 
division d es clroits d e l' hom m e a u se rvi ce juricliq ue du m ini ste re des 

Affaires etrangeres, e t M . E. H arremoes, conse ill e r specia l d e la 
Representat ion pe rmane nt r. d e l'Estoni e a upres du Conse il d e !'Europe. 

3. Le requ erant a ll egua it en par ticuli e r qu e sa cond a mnation en ve rt u 
d e la legis la t ion pcna le c ntree e n vigueur le 13 j a nvie r l 995 pour des 

infracti ons commises en 1993 e t 1994 s'ana lysait en une a pplication 
ret roac t ive du clroit pena l, e n vio lat ion d e !'art ic le 7 § I d e la Convention . 

4. La requ ete a e te tra nsm ise a la Cour le l "" novembre 1998, d ate 
d 'e ntree en vigueur du Protocole n° l l a la Conve ntion (a rticl e 5 § 2 
duclit Protocole) . 

5. La requ e te a e t e attribu ee a la prem ie re sec ti on d e la Cour 
(a rticl e 52 § I du regle m ent). Au sein d e ce ll e-ci, la chambre chargee 
d 'examin e r l'affa ire (art ic le 27 § I de la Convention) a e te const itu ee 
conform e m ent a !'art icl e 26 § I du reglement. 

6. Pa r u ne d ecision du 3 mai 200 I , la cha mbre a declare la requ et e 
pa rti e ll em e nt recevable. 
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7. Le I'' novembre 2001, la Cour a modifie la compos1t1on de ses 
sections (article 25 § 1 du reglement). La prcsente requcte est ams1 
echue a la quatrieme section telle que remanice (article 52 § I du 
reglement). 

8. Le Gouvernement a depose des observations ecrites sur le fond de 
l'affaire (article 59 § I du rcglemcnt), mais non le rcquerant. 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

9. Le requrrant est ne en 1948 et rrside a Tartu (Estonie). II est 
proprictaire de la socictc AS Giga et prcsidrnt de son conseil 
d'administration. II est cgalemcnt president de la socictr AS Tartu 
Joujaam. 

10. Le 4 decembre 1995, la police de Tartu cngagea des poursuites 
penales contrc le requcrant pour abus de sa fonction de president de 
societc. 

11. Le 26 fevrier 1996, aprcs avoir dccouvert que la socicte AS Giga 
n'avait pas acquitte certains impots auxquels clle etait assujcttie, 
!'administration fiscale municipale lui enjoignit de payer les sommes dues. 

12. Le 22 mars 1996, le requerant fut officiellement accuse d'abus de 
fonction, de fraude fiscale et de faux et usage de faux mais, le 28 juin 1996, 
!'accusation d'abus de f'onction fut abandonnee. 

13. Le I'' juillet 1996, un chef d'cscroqueric fut ajoutc a l'acte 
d'accusation. 

14. Le 7 octobre 1996, les autoritcs d'instruction communiquh-cnt 
au requerant la version definitive des chefs d'accusation. Ceux-ci 
conl'.r.rnaient IP.s actes de l'intfresse en sa qualite de president des 
societes AS Giga et AS Tartujoujaam et de proprictaire de la premiere. 
Le requerant fut accuse, en vertu de !'article 148-1 § 7 du code penal (voir 
ci-aprcs «Le droit et la pratique internes pertinents »), d'avoir 
intcntionnellement, continuellement et sur une grande echelle dissimule 
des sommes sujcttes a l'impot et fourni de fausses informations sur les 
depenses des socictcs. Les accusations portecs au titre de cette 
disposition sc divisaicnt en trois chefs distincts: le premier conccrnait 
des faux en ecri tu re commis a einq reprises entre 1993 et 1994 en vue de 
prouver !'existence de liens commerciaux avec une societe fictive; le 
deuxieme avail trait a ]'usage de faux documents, a la fin de l'annec 1994 
et en 1995, sc rapportant au vcrsernent de salaires a des cmploycs de la 
societc AS Giga; le troisicme portait sur la conclusion, le 12 mai 1995, d'un 
cont rat fictif pour tourncr la lcg·islation fiscale. 
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15. Le 31 octobrc 1996, a u te rm e de !' instruct ion preliminaire, le 
reque ra nt e t son avocat eure nt acces au doss ie r. 

16. Le 11 nove mbre 1996, l'acte d 'accusatio n fut a pprouve pa r le 
procureur compete nt e t l'a ffa ire deferee au tribun a l municipa l d e Tartu 
(Tartu Linnakohus). 

17. Le 4 ma rs 1997, le tribuna l municipal renvoya le requera nt en 
juge m ent pour les accusat ions susme ntionnees. Un e cop ie d e l'acte 
d 'accusa tion , te l qu 'approuve par le tribun a l, fut signifi ee a u requerant 
le 24 avril 1997. 

18. Pa r un juge m ent du 13 octobre 1997, le tribuna l municipa l 
reconnut l'interess i: coupab le sur tous les chefs d 'accusation e t le 
conda mna a une peine d e de t ention d e trois a ns e t six moi s, asso rti e d 'un 
sursis d e deux a ns. 

Ence qui conce rn c la conda mnation du requ erant pour fra ucl e fi sca le 
en vertu d e !'a rticl e 148-1 § 7 du code pe na l, le tribuna l municipal obse rva 
que Jes actes de lic tu e ux ava ient comm e nce au cours du troisicmc 
trimestre de 1993 et qu e le d ernier acte avai t clebut e le 12 mai 1995. II 
es tima qu e ces act es eta ie nt const itutifs d ' un e infract ion continu e. Il s 
reu nissa ient tous les e lements de la mem e infrac t ion - ils c tai e nt diriges 
contre le sys teme d ' impos ition de l'Etat, avaient les m c mes conseq ue nces 
en matiere pe na le, e t ava ient e te com mis int ention nc ll eme nt e t de la 
m e me fac;on, c'est-a-dire par la presenta tion d e fa ux docum e nt s a 
!'admini stra tion fi scale . Le tribuna l declara qu e les actes du requerant 
tomba ient sous le coup d e !'a rti cle 148-1 §§ I a 4 du cod e pena l. Etant 
d onne qu 'il s ava ie nt cause un prejudice considerable, ii y ava it li eu de les 
exa min e r sous !'a ng le du pa ragra phe 7 de laclite di spos itio n. Le tribunal 
sou lig na que ce pa rag rap he s'appliqu a it indepe nda mme nt du point d e 
savoi r s i d es sanctions administrat ives avaient d ej a e te infligees a 
!'accuse e t , a l'appui d e ce t avis, invoqua la pratiqu e d e la Cour supreme. 

Le tribuna l municipa l ordonna a u r equerant d e ve. rs<'r a !'admi­
ni s trat io n fi scale municipa le la somme d e 853 550 couronn es es toni ennes 
a u titre des impots non payes. Aucune a me nde. ou maj ora ti on d ' impo t ne 
fut infligee a l' inte resse. 

19. Le 18 octobre 1997, le r equ erant inte1j eta a ppe l du juge ment 
devant la cour cl'appel de T a rtu. II fit valoir qu 'en le concl a mnant en 
ve rtu d e !'articl e 148-1 § 7 du code penal pour d es infract ions comm ises 
e n 1993 e t 1994, le tribuna l municipa l avait app liqu e le clro it pena l 
retroactivem ent puisque le paragra phe 7 n 'e t a it e ntrc en vig ueur qu e 
le 13 j a nvie r 1995. Avant ce tte el ate, une condam na tion en a pplication 
d e !'a rticl e 148-1 ne pouva it e tre prononcee que s i une sanction 
admini s trative ava it e te infligee a !'accus e pour le rn e rn e acte OU Si 
l' interesse avait auparavant d ej a e te conclamne a u pena l pour un e 
infraction similaire. 
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20. Par un arret du 12 janvier 1998, la cour d'appel de Tartu confirma 
la condamnation du requerant. Elle estima qu'apres avoir commis sa 
premiere infraction en 1993 celui-ci s'etait engage clans des activites 
delictueuses qui avaient dure jusqu'en 1996, )'administration fiscale 
ayant alors decouvert Jes infractions. Le fait que le requerant n'eut fait 
l'objet d'aucune sanction administrative n'etait pas pertinent pour 
decider de l'applicabilite de l'article 148-1 § 7 du code penal, etant donne 
que les actes constitutifs de !'infraction avaient ete commis intention­
ncllement. L'intention delictucusc etait etablie par le fait que l'intfresse 
avait clissimule consciemment et volontairement des matieres imposables 
et s'etait soustrait au paiement des imp6ts. 

21. Le 17 fevrier 1998, le rcquerant saisit la Cour supreme (Riigikohus) 
cl'un pourvoi en cassation clans lcqucl ii souleva la question de !'application 
retroactive de la disposition pertinente du droit penal. II fit egalemcnt 
rnloir que la dissimulation de matieres imposables n'etait pas 
constitutive cl'une infraction continue, mais represcntait une serie 
d'actes clistincts. 

22. Par un arrct du 8 avril 1998, la Cour supreme, souscrivant 
au raisonnement de la cour d'appel, confirma la condamnation du 
requerant. En reponse a !'argument susmentionne de l'interesse, elle 
affirma que le manquement constant et continu d'unc pcrsonnc a 
)'obligation de declarer scs sources de revenus et de payer lcs imp6ts dus 
cngcndrait une situation delictueuse continue. 

II. LE DROIT ET LA PRATIQUE INTERNES PERTINENTS 

23. L'article 148-1 du code penal, tel qu'il etait en vigucur jusqu'au 
27 juin 1993, etait ainsi libelle: 

«Dissimulation de revcnus ou d'autrcs sommcs imposablcs et dffaut de presentation 
d'unc dfclaration d'irnp6t sur le tT\Tllll: 

I. toutc pcrsonnc qui dissimulc des revenus ou d'autres sommcs imposablcs, soumet 
en connaissance de cause de fausses informations clans des ctats financiers, calculs de 

l'impot, declarations d'imptit sur le rcvenu ou autres documents rclatifs au calcul de 
l'impot OU a ses paicmcnt et transfer! au Tresor public, OU omet de presenter OU de 
presenter dans lcs delais une declaration d'impot sur le revenu, est passiblc, sous reserve 
qu 'une sanction administrative lui ail ett! irifligee pour une irifraction similaire [it aliquc ajoute], 
d'une amende ou d'une peine de detention de trois ans au maximum; 

2. lcs memcs actcs, s'ils sont rommis par unc personnc qui a deja ctc condamnec 
pour une infraction visec au paragraphc I du present article, sont passibles d'une 
peine de detention de un a cinq ans.,, 

24. L'article 148-1 du code penal, tel qu'il fut en vigucur du 27 juin 
1993 au 13janvier 1995, sc lisait ainsi: 
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« Dcfaut d e prese nta tion d 'unc declara ti on d ' imp61 sur le rcvc nu ou d 'autrcs ca lculs 

de l' imp6t , di ssimu lation de reve nus ou d 'autres somm es imposables, e t fr a udc fi sca lc : 

I . toute pcrsonnc qui omc t de presenter une decla ra ti on d ' imp61 sur le rcvc nu a lors 

qu 'c ll e y es t t enuc ou omct d e la present e r clans Jes dcla is, ou fournit d e fa usscs 

informa tions dans une tcll e declaration es t pass ible, sous reserve qu "une sane/ion 
administrative lui ail i ti injligie pour une ilifraction similaire [ital iquc ajoute], d 'une ame ndc 

ou cl 'unc pe ine de dCtention d'un a n au max imum; 

2. toutc pcrsonnc aya nt des rcsponsabilites clans ce domain e qui di ss imu lc ou minore 

des revenus ou d 'au trcs sommes imposablcs ou a ugm cnte le monta nt des depenscs a 
deduire, omct de presenter ou d e presenter clans Jes dela is unc declarat ion d ' imp6t sur 

Jc rcvenu , des calcul s de l' imp6t , des cta ts financiers OU d 'autres docum ents a ITere nt s a u 

calcul de l' imp6t ou a scs paicmcnt e t tra nsfcrt a u Tresor pub li c, des pieces comptablcs, 

des contrats OU d 'autrcs docum e nts neccssa ires pour Ja dete rmina tion Ct Ja ve rifi cat ion 

de l' imp6t du , ou ne rcspcclc pas un c ordonnancc de la commiss ion fi sca le es t pass ib le, 

sous reserve qu 'une sanction administrative lui ail iii infligie pour une infraction similaire [it a liq uc 
aj oute), d'un e a mc ndc ou d 'un c pc inc de de te ntion de trois a ns a u max imum ; 

3. tolll c personn c aya nt d es rcsponsabilitcs cl a ns ce domainc qui omct de payer des 

imp6ts ou de Jes paye r cl a ns Jes delai s, nc respectc pas ou ne rcspcetc pas de manicrc 

sa tisfa isantc unc ordon nancc emise par la commiss ion fisca le pour la co ll cctc fo rccc de 

l' imp6t pa r unc ba nqu c es t pass ibl c, sous reserve qu 'une sanction administrative lui ail ittf 
i1ifligie pour une i1ifractio11 similaire [i ta liquc ajout c], d 'un c a mcndc ou d'un c pein c de 

dCtc ntion de trois ans au max imum ; 

4. toutc person nc aya nt d es rcs ponsabilit es cla ns ce doma ine qu i om et d e prelever ou 

de prc levc r co rrectcmcnt sur Jes sa la ircs (rcvcnus) des cmploycs l' imp6t pe rsonne l sur 

le rcvc nu ou d e transfercr cl a ns !c ur integra lit e et clans Jes dC! a is a u Treso r pub li c Jes 

sommes a insi prelcvccs es t pass ibl e, sous reserve qu 'u ne sanction administrative lui ail i ti 
i1ifligie /Jour une i1ifraction similaire [it a liquc ajoute], d 'un c a mc nd c ou d 'unc pcinc de 

dCtcntion de trois a ns au max imum ; 

5. Jes me mcs acteS, s' iJ s SO il[ commis pa r unc personne qui a dej a ele condarn nec 

pour l'u nc d es infracti ons visecs a ux paragraphes I, 2, 3 e t 4 du present a rti cle, sont 

pass ibl es d 'un e peine de detention d e un a cinq ans; 

6. une personnc qui com rn e t l'un des actcs vises a ux pa ragra phcs I, 2, 3 et 4 du 

present a rti cle sur un c gra ndc echell c es t passiblc d 'une pe in e d e det ention de sept a ns 

au maximum. » 

25. L'article 148-1 du code penal, en vigueur depuis le 13 j anvie r 1995, 
se Ii t a insi: 

« Dffa ut de presenta t ion d 'unc decla ra tion d ' impot su r le revc nu ou d 'a utrcs ca lculs 

de l' imp6t , di ss imulation d e rcvcnus ou d 'autrcs so rnmcs imposables, e t fra udc fi sca lc : 

I. tout c personnc qui ome t de prese nter ou de prese nter cl a ns Jes cl ela is unc 

declara tion cl ' imp6t su r le rcvc nu a lors qu 'e ll c y est te nuc, ou fournit de fausscs 

informa tions cl a ns une tcll c d eclaration es t pass ible, si elle a agi inte11tio1111elle111e11t 011 si 
1111e sanction administrative Lui a i ii! injligt!e pour une i11fractio11 similaire [ita lique ajou te), 
d ' unc amc nde ou d 'une pc ine de dete ntion d'un a n a u max imum ; 

2. tout c personne aya nt des rcsponsabilites d ans cc domaine qui diss imu le ou 

minorc des rcvcnus ou d 'autrcs sommcs im posab les ou augmcnte le montant des 
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dcpcnses a deduirc, omct de presenter ou dr presenter clans Jes dclais unc declaration 
d'impot sur le rcvcnu, des calculs de l'impot, des etats financiers ou d'autres documents 
afTfrents au calcul de l'impot ou a ses paiement et transfer! au Tresor public, des pieces 
comptabJes, des cont rats OU d'autrcs documents necessaires pour Ja determination et Ja 
verification de l'impot du, ou ne respecte pas une ordonnance de la commission fiscalc 
est passible, si elle a agi inlentionnellemen/ ou si une sanction administrative lui a ite i1ifligie pour 
une infraction similaire [italiquc ajoutfj, d'unc amcnde ou d'unc princ de detention de 
trois ans au maximum~ 

3. toute pcrsonne ayant des rcsponsabilitcs dans ce domaine qui omet de payer des 

impf>ts ou de les payer clans les dclais, nc rcspccte pas ou ne respecte pas de manicre 
satisfaisantc une ordonnancc <'misc par la commission fisralc pour la collectc forcee de 
l'imp6t par une banque est passiblc, si elle a ll/ti intentionnellemenl ou si une sanction 
administrative {ui a ete ir!fligee /mur une infraction simi{aire [italiquc ajo11t(·j, d'11nc amcnde 
ou d'une peine de detention de trois ans au maximum; 

.f. toutc pcrsonnc ayant des rcsponsabilitcs dans cc dornaine qui omet de pre lever ou 
de prclever corrcctcmcnt sur lcs salaires (revcnus) des cmploycs l'impf>t personnel sur 
le revenu ou de transferer clans leur intcgralitc et clans Jes dclais au Trcsor public Jes 
sommes ainsi prclevees est passible, si elle a agi intentionnellement ou ri une sanction 
administrative lui a eti ir!fligee pour une infraction similaire [italique ajoutcJ, d'unr amende 
ou d'une peinc de detention de trois ans au maximum; 

5. toute personne ayant des rcsponsabilitcs clans ce domainc qui fournit des donnecs 
ou des documents incorrects lors de !'inscription obligatoirc en ,·ertu de la legislation 

fiscale, omct de declarer son domicile nu son lieu de travail "'' d'activite a 
!'administration fiscalc, ou par un quelconque autrc moycn sc soustrait au paiement 
des impots prevus par la loi sur !'imposition est passible, si elle a agi intentionnellement ou 
si une sanclionjiscale /ui a ete i1!fligie /Jour une infraction similaire [italiquc ajoutcJ, d'une 
amende ou d'une pcinc de detention de trois ans au maximum; 

6. lcs mC1ncs actcs, s'ils sont rommis par une pcrsonnc qui a d(ja Ctc<: rondamnfe 

pour i'unc des infractions visl-cs aux paragraphcs I, 2, 3, .f et 5 du pn°'sent article, sont 
passibles d'une pcinc de detention de Lill a cinq ans; 

7. unc personne qui rommct l'un des actcs \'isCs aux paragTaphcs I, 2, 3, -t. et 5 du 

present article sur unr grand<· frhcllc est passible d'unc pcinc de detention de sept ans 
au maximu1n. >) 

26. Conformcment a la pratique de la Cour supreme invoquee par le 
Gouvcrnement, si le dffaut de paiement de l'impot est intentionnel et 
continu, c'est la dernierc version de !'article 148-1 qui s'applique aux 
actes survenus avant sa modification, sous reserve que Jes infractions 
aient ete commises en partie apres l'entree en vigueur de la modifi­
cation. La responsabilite pcnale se trouve engagee en presence de deux 
motifs alternatifs, non cumulatifs: I. si la personne a commis !'infraction 
intentionnellement ou, 2. si la personne a deja fait l'objet d'une sanction 
administrative pour unc infraction similaire. L'article 148-1 § 7 ne prevoit 
pas une infraction distincte, mais qualifie uniquement Jes elements 
enumercs aux paragraphes I a 5. Ainsi, une personne ne peut etre 
condamnee en vertu de !'article 148-1 § 7 que si scs actes englobent Jes 
elements de l'unc OU plusicurs des infractions visees aux paragraphes 1 
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a 5 (decisions du 8 avril 1997 et du 27 janvie r 1998 de la cha mbre 
crimin ell e de la Cour . upre me, respective me nt Riigi Teataja III , 1997, 
pp. 14, 147, etRiigi Teataja III, 1998, pp. 10, 104). 

EN DROIT 

I. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 7 DE LA 
CON ENTION 

27. Le requerant a ll egue que sa condamna tion e n vertu de la 
legislat ion penal e en trcc e n vigueur le 13 j a nvie r 1995 pour des 
infractions comm ises en 1993 et 1994 constitu e un e a pplica ti on 
re troactive du droit pe na l, en violat ion de la garanti e prevue a !'article 7 
S I de la Convention , lequ el es t a in si li be ll e : 

« Nul ne pe ut cl rc condamnc pour unc act ion ou unc omiss ion qui , a u mom ent ou 

cll c a e tc commisc, ne cons tit uait pas unc inf'ractio n d 'aprcs le dro it na tio nal ou 

in te rn a tiona l. De mcm e ii n'cst infli gc a ucun c pci nc plus fo rt e quc ce ll c qui cta it 

a pplicable a u mom ent oc1 !' infractio n a c tc commisc.» 

A. Theses des parties 

28. Le requera nt souti ent qu e Jes actes qu ' il a commis avant le 
13 j a nvier 1995 ne re leva ient pas de la mati e re pena le a u regard de la loi 
e n vigu eur a l'epoqu e . II souli gne qu e, da ns son libell e ava nt cet te dat e, 
!'a rticl e 148-1 du code pena l po a it comm e condition prealab le a une 
conda mnation pe nale pour Jes actes qui y eta ie nt defini s !'ex istence 
d ' un e sanction adm inis tra tive a nterieure pour un e infraction similaire. 
Or ii n'avait jama is fa it l'obj e t d 'une tell e sanction. Des !ors , sa 
conda mnation en ve rtu de la Joi du 13 j a nvie r 1995 pour ces actes a 
e nfreint le principe nullum crimen sine Lege (pas de crim e a ns Joi) . 

29. Le Gouve rn em ent es tim e qu e l'act e d 'accusat ion, a pprouve le 
11 nove mbre 1996, incliqu a it claire mc nt au requ erant Jes fa its dont ii 
e tait accuse a in si que leur qua lification juridique . L'acte me ntionnait Jes 
dates ot'.1 les fa its incrimines ava ie nt e te commis e t Jes mot ifs pour lesqu e ls 
il s etai ent qualifi es d'infrac ti on continue. 

Le Gouve rn eme nt renvo ie e n outre a !'a pplica tion e t a !' interpretation 
de !'articl e 148-1 § 7 du code penal par Jes juridict ions intern es da ns 
l'a ffa ire du requ erant a ins i qu 'a la pratiqu e de la Cour supreme selon 
laqu e ll e la di sposition en qu est ion es t a pplicabl e a ux actes de fraud e 
fi scale intentionnell e e t continu e, m eme a ceux comm is ava nt l'e ntree e n 
vig ueur de la modification si Jes act ivites cl e li ctu euses se sont poursuivies 
a pres l'e ntree en vigue ur. Les juridictions internes ont motive de fac;on 
a pprofondie e t suffi sante leur decision de qualifi e r les actes commis par 
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le requerant d'infraction continue et de prendre !'ensemble de ces actes 
comme base de la condamnation de l'interesse. 

Les tribunaux ont appliquc le droit penal de la meme fac;on clans un 
certain nombre d'affaires penales. L'ensemble des jugements pertinents 
ont ete publies et sont accessibles au public. Des !ors, !'application et 
!'interpretation de l'article 148-1 n'ont pas ete au-dela de ce que le 
requerant pouvait raisonnablement prevoir. 

Le Gouvernement soutient en outre que le fait que les juridictions 
internes aient qualifie d'infraction continue la fraude fiscale commise 
par le requerant entre 1993 et 1995 n'a eu aucune incidence sur la 
nature et la gravite de la sanction - une peine avec sursis - et n'a 
emporte aucune consequence negative tangible pour l'interesse. 

II souligne que la fraude fiscale etait egalement dcfinie comme une 
infraction clans Jes versions anterieures de l'article 148-1 du code penal. 

B. Appreciation de la Cour 

30. La Cour rappelle que la garantie que consaere !'article 7, clement 
essentiel de la preeminenee du droit, occupe une place primordiale clans le 
systeme de protection de la Convention, comme l'atteste le fait que 
!'article 15 n'y autorise aucune derogation en temps de guerre ou autre 
danger public. Ainsi qu'il dccoule de son objet et de son but, on doit 
!'interpreter et l'appliquer de maniere a assurer une protection effective 
cont re Jes poursuites, Jes condamnations et sanctions arbitraires (S. W et 
C.R. c. Royaume-Uni, arrets du 22 novembre 1995, serie A n" 335-B et C, 
p. 41, § 34, et p. 68, § 32, respectivement). 

31. Conformement a la jurisprudence de la Cour, !'article 7 de la 
Convention ne se borne pas a prohiber !'application retroactive du droit 
penal au desavantage de !'accuse: ii consacre aussi, de maniere plus 
gcnerale, le principe de la legalite des delits et des peines (nullum crimen, 
nulla poena sine Lege) et celui qui commande de ne pas appliquer la Joi 
penale de maniere extensive au desavantage de !'accuse. II en resulte 
qu'une infraction doit etre clairement dffinie par la Joi. Cette condition 
se trouve remplie lorsque le justiciable peut savoir, a partir du Ii belle de 
la disposition pertinente et, au besoin, a !'aide de son interpretation par 
Jes tribunaux, quels actes et omissions engagent sa responsabilite penale 
(arrets S. W et C.R., precites, pp. 41-42, § 35, et pp. 68-69, § 33 
respectivement; voir egalement Kokkinakis c. Grece, 25 mai 1993, serie A 
n" 260-A, p. 22, § 52). 

32. Concernant Jes faits de l'espece, la Cour releve que le requerant a 
etc condamne en vertu de )'article 148-1 § 7 du code penal, tel qu'en 
vigueur depuis le 13 janvier 1995, pour des infractions fiscales qui ont ete 
commises entre 1993 et 1996. 
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Elle observe que !'application de la Joi penale du 13 janvier 1995 aux 
actes ultfrieurs n'est pas en litige en l'espece. La question a trancher est 
celle de savoir si le fait d'avoir etendu la Joi aux actes commis avant 
cette date a emporte violation de la garantie posee par !'article 7 de la 
Convention. 

33. A cet egard, la Cour rappelle qu'il ne Jui appartient pas de se 
prononcer sur la responsabilite penale du requerant, cette appreciation 
incombant en premier lieu aux juridictions internes, mais d'examiner 
sous !'angle de !'article 7 § I de la Convention si, au moment ou elles ont 
ete commises, les actions du requcrant constituaient des infractions 
definies avec suffisamment d'accessibilite et de prcvisibilite par le droit 
national (Strefetz, Kessler et Krenz c. Alfemagne [GC], n'" 34044/96, 35532/97 
et 44801/98, § 51, CEDH 2001-11). 

34. La Cour constate qu'en vertu de !'article 148-1 du code penal la 
fraude fiscale constituait egalement une infraction avant le 13 janvier 
1995, en particulier en 1993 et 1994, lorsque le requfrant a commis 
certains des actes dont ii etait accuse. Toutefois, la Joi en vigueur a cette 
epoque posait comme condition prealable a une condamnation que la 
personne concernee eut auparavant ete reconnue coupable d'une 
infraction similaire et fait l'objet d'une sanction administrative. 

La version de !'article 148-1 du code penal, entree en vigueur le 
13 janvier 1995, maintient la condition d'une sanction administrative 
antfrieure, mais ajoute une condition d'intention. II s'agit de deux 
conditions alternatives, non cumulatives, si bien qu'une personne est 
tenue pour penalement responsable si l'une des deux conditions se 
trouve remplie. Des lors, en jugeant le requerant coupable en vertu de 
cette disposition, Jes juridictions internes ont estime que le fait que 
l'interesse n'eut pas ete precedemment l'objet d'une sanction admi­
nistrative n'empechait pas sa condamnation. 

Toutefois, elles ont inclus dans Jes conclusions qu'elles ont tirees en 
vertu <le la loi de 1995 des actes qui avaient cte commis au cours des 
cleux annees precedentes, declarant qu'ils s'inscrivaient clans une activite 
clelictueuse continue qui avait dure jusqu'en 1996. 

35. La Cour rappelle que, par definition, une «infraction continue» est 
un type d'infraction commis sur une certaine pfriode (Ecer et Zeyrek 
c. Turquie, n'" 29295/95 et 29363/95, § 33, CEDH 2001-II). Elle constate 
que le requfrant a ete accuse et reconnu coupable d'avoir inten­
tionnellement, de fa-:;on continue et sur une grande echelle dissimule des 
sommes imposables et soumis a !'administration fiscale de fausses 
informations sur Jes depenses des societes pendant une certaine pfriode. 
Si le point de depart de l'activite delictueuse du requfrant est anterieur a 
l'entree en vigueur de la disposition legale en vertu de laquelle ii a ete 
condamne, Jes tribunaux ont estime que cette activite avait entraine une 
situation delictueuse continue qui s'est poursuivic apres la date en cause. 
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36. La Cour observe que, conformcment au textc de !'article 148-1 du 
code penal avant sa modification en 1995, une personne pouvait ctre tenue 
pour responsable au penal pour fraude fiscale seulement «sous reserve 
qu'une sanction administrative lui [eut] ete infligee pour une infraction 
similaire ». Cette condition constituait done un element de !'infraction de 
fraude fiscale, sans lequel unc condamnation penale ne pouvait pas etre 
prononcee. 

La Cour releve en outrc qu'un nombre considerable des actes pour 
lesquels le requerant a ctc condamne remonte exclusivement a une 
periode anterieure a janvicr 1995 (paragraphes 14 et 18 ci-dcssus). La 
peine infligee a l'intcresse - trois ans et six mois de detention avec 
sursis - tenait compte des actes comm is tant avant qu'apres janvier 1995. 
Contrairemcnt a cc que soutient le Gouverncment, on nc saurait declarer 
avec certitude quc le point de vue adopte par les juridictions internes n'a 
eu aucune incidence sur la gravite de la sanction et n'a emporte aucune 
consequence negative tangible pour le requerant. 

37. La Cour note !'argument du Gouvernement scion lcqucl la 
jurisprudence de la Cour supreme relative a !'application et a 
!'interpretation de la version de 1995 de !'article 148-1 du code penal 
permettait au requerant de prevoir qu'il encourait une sanction penale. 
Toutefois, elle relcve que la Cour supreme n'a rendu Jes decisions 
invoquees par le Gouvernemcnt qu'cn avril 1997 et janvier 1998, alors 
que le grief du requerant conccrne des actes commis de 1993 a 199+. A 
cette epoque, compte tenu des tcrmes du clroit penal alors en vigueur, 
l'interesse ne pouvait penser encourir une condamnation pcnalc des la 
decouverte de ses activites. 

38. Dans ces conditions, la Cour estime quc Jes juridictions internes 
ont applique retroactivement la modification legislative de 1995 a des 
activites qui ne constituaient pas auparavant une infraction penale. 

39. II en resulte qu'il y a CU violation de !'article 7 § I de la Convention. 

II. SUR L'APPLICATION DE L'ARTICLE 41 DE LA CONVENTION 

40. Aux terrncs de !'article 41 de la Convention, 

"Si la Cour declare qu'il y a cu violation de la Convention ou de ses Prutocoles, et si le 
droit interne de la Hautc Partic contractante ne permct d'elTacer qu'imparfaitement Jes 
consequences de ccttc Yiolation, la Cnur accorde a la partic lcsee, s'il y a lieu, une 

satisfaction equitable.)) 

A. Dommage materiel 

41. Le requerant rcclamc la somrne de 853 550 couronncs estoniennes 
(EEK) correspondant aux dommages-intcrets qu'il ctait tenu de verser a 
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l'admini tra tion fi sca le a la suite de sa cond a mna tion . II souti e nt qu ' il a 
paye a !'admini stration 185 OOO EEK sur ce monta nt. 

42 . Pour le Gouve rn em cnt, ii n 'y a li eu d 'octroye r a u requ erant qu 'un e 
somm e co rres ponda n t a u dommagc ree ll e me nt subi , soit 185 OOO EEK. 

43. La Cour ra ppe ll e qu 'e ll e n 'octroi e un dedomm age m e nt pecuni a ire 
a u t itre d e !'a rticl e 4 1 qu e lorsqu 'e ll e es t conva incue qu e la perte ou le 
prejudice denonce result e ree ll em ent d e la viola t ion qu 'e ll e a cons ta tee. 
E ll e re leve qu e la d ema nde du r equera nt a trait a son obliga tion d e paye r 
Jes impots dus en ve rtu d es lois fi sca les pe rtin entes. Bi e n qu e l'ordonna nce 
d e pa iem e nt d es impo ts ex iges e Gt e te e mis e pa r la juridicti on pena le, el le 
e ta it di s tincte de la peine avec sursis qui a e te inOigee a l' interesse sans 
majora tion d ' impot ni a me nde (paragraphe 18 ci-d ess us) . 

Vu !'absence d e li en d e causalit e e ntre Jes som mes reclamees pour 
domm age mate ri e l e t la violation d e !'a rticl e 7 § I de la Conve ntion , la 
Cour rej e tt e la de mande du requera nt d e ce cheL 

B. Dommage moral 

44. Le requ era nt so lli c ite 50000 EEK pour le stress e t le sentim ent 
d ' impui ssance qu e lui ont causes la condamnation prononcee a tort 
contre lui. 

45 . Le Go uve rn eme nt souti e nt qu ' un cons tat d e viola ti on constitue ra it 
en soi un e satisfaction equitable suffi sant e. A t itre sub idia ire, ii invit e la 
Cour a fi xe r un monta nt en cqu ite. 

46 . La Cour estim e qu e le requ erant a dG eprouve r un desa rroi qui ne 
saura it e tre repare uniqu em ent par un constat d e viola ti on. Statuan t en 
equit e, e ll e lui octroi e 2 OOO eu ros (EUR) pour prejudice mora l. 

C. Frais et depens 

47. Le requ e rant so llicit e le rembourse ment de 5 OOO ma rks finl a nda is 
(840,90 EUR) pour les honoraires qu ' il a ve rses a son avoca t cla ns le cadre 
d e la procedure a Strasbourg. 

48. Le Gouvernem e nt· ne cont es te pas ce monta nt. 
49. La Cour juge ra isonnable la somm e de ma nd ee e t l'oc troi e en 

to ta Ii te. 

D. Interets moratoires 

50. La Cour juge a ppropri e d e ca lqu er le taux d es intere ts mora toires 
sur le ta ux d ' intere t d e la faci lit e d e pre t ma rgina l de la Ba nqu e centra le 
europeenn e majore de troi s points d e pourcentage. 
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PAR CES MOTIFS , LACOUR, A L'UNA IMITE, 

1. Dit qu ' il y a eu vio la tion de !'a rticle 7 § 1 de la Conve ntion ; 

2. Dit 
a) qu e l'Etat defendeur doit ve rs e r au requerant, da ns les troi s mois a 
compter du jour ou l'ar re t sera devenu definitif conforme me nt a 
!'articl e 44 § 2 de la Convention, les sommes suiva ntes, a convertir 
clans la monna ie nat ionale de l'Etat defendeur a u taux app licable a la 
date du regleme nt: 

i. 2 OOO EUR (deux mill e euros) pour prejudice mora l, 
ii. 840,90 EUR (huit cent qua ra nte euros quatre-ving t-dix centimes) 
pour fra is e t depens, 
iii . toute taxe pouva nt e tre due sur les monta n ts c i-d essus ; 

b) qu 'a com pter de !'expira tion dudit de la i e tjusqu 'au ve rs eme nt , ces 
monta nts se ront a majorer d'un inte ri~ t s imple a un taux egal a ce lui de 
la faci li te de pre t ma rgina l de la Ba nqu e centrale europee nne majore 
de trois points de pourcentage; 

3. Rejette la demande de sa tisfaction equitab le pour le surp lus. 

Fa it en a ngla is, puis communiqu e par ecrit le 2 1 j a nvie r 2003, e n 
app lica tion de !'articl e 77 §§ 2 e t 3 du reglem ent. 

Michae l O'Bovu: 
Gre ffi e r 

Nico las BRATZA 
P res ide nt 
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SUMMARY 1 

Disclosure to public of closed-circuit television footage of individual in 
public street 

Article 8 

Private life- Disclosure to public ef closed-circuit television footage if individual in public street 
- Interference - Monitoring ef public places by plwtograj;h ic means - Recording ef data -
Disclosure ef recordings to public - Scope ef right to privary in /Jublic places - Foreseeability 
ef disclosure lo public ef data recorded in public place - Public safety - Prevention ef cri me -
Prevention ef disorder - Rights ef others - Necessary in a democrat ic society - Role ef closed­
circuit television in /Jrevention qf crime - l m.jJortance ef obtaining individual's consent or 
adequate[y masking identity - Etistence ef adequate safeguards - Proportionality 

Article 13 

Effective remec[y - Scope ef judicial review - Threshold ef irrationality excessive[y high in 
relation to issue ef proportionality - Remedies not providing for award ef damages - Action for 
breach qf confidence 

* 
* * 

The appli cant a tt empted to commit su icide in a public s tree t , unaware tha t he was 
be ing fi lmed by a closed-circuit television (CCTV) camera. The opera tor, who saw 
only that the a ppl ican t was ca rrying a knife, a lerted th e police, who int ervened and 
gave the app licant medica l ass istance . The applicant was released wi thou t cha rge. 
The local a uthority released a press feature wh ich includ ed two sti ll photographs 
ta ken from the footage or th e in cide nt , wit hout masking th e a pplicant 's fac e, to 
accompany a n art icle e ntitl ed "Defus ed - The partnershi p between CCTV and 
the police preve nts a pote nti a lly dangerous sit ua tion". Two local newspape rs also 
published photograp hs and a local te levision broadcas t includ ed footage or th e 
incid ent, with maski ng which was subsequ e nt ly found by t he Ind ependent 
T elevision Comm iss ion (ITC) to be inad equ a te . The local authority also agreed 
to provide footage fo r inclus ion in "Crime Bea t", a series on BBC na tion a l 
te levisio n, with th e ora l cond ition th at no one should be ide ntifiable . Howeve r, 
many of th e app li cant 's fri e nds and fam ily recognised hi m on t he programme and 
th e mas king was found by th e Broadcast ing Standards Commiss ion (BSC) to have 
be en inadequat e. The a pp li ca nt made a number of media a ppeara nces to speak out 
against the dissemination of the footage and his compla ints to th e ITC and BSC 
were uph eld . A compla int to the Press Compla ints Commission was unsuccessfu l, 

I. This summary by th e Regis try docs not bind the Court. 
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however, and an application for judicial review was refused, the High Court 
concluding that the local authority had not acted unlawfully or irrationally. 

Held 

(I) Article 8: The monitoring of the actions of an individual in a public place by 
means of photographic equipment, without recording, docs not as such give rise to 
an interference with private life but the recording of data and the systematic or 
permanent nature of the record may do so. In the present case, the applicant did 
not complain that the monitoring of his movements and the creation of a 
permanent record of itself amounted to an interference; rather, he submitted 
that the disclosure of that record in a manner which he could not have foreseen 
gave rise to an interference. The applicant was in a public street, but not for the 
purpose of participating in a public event, and he was not a public figure; it was late 
at night and he was in distress and although he was wielding a knife he was not 
charged with any offence in that respect. The actual suicide attempt was not 
recorded or disclosed but the immediate aftermath was disclosed to the public 
without the applicant's identity being adequately masked. As a result, the 
incident was viewed to an extent which far exceeded any exposure to a passer-by 
or to security obscn·ation and to a degree surpassing what the applicant could 
reasonably have foreseen. The disclosure thus constituted a serious interference 
with the right to respect for private life. It had a basis in domestic law and was 
foreseeable and it pursued the legitimate aims of public safety, the prevention of 
disorder and crime and the protection of the rights of others. As to the necessity of 
the disclosure, the case did not concern the commission of a crime: it was not 
disputed that the CCTV system played an important role in the detection and 
prevention of crime, a role rendered more effective through advertising its 
benefits, but the local authority had other options available. Firstly, it could have 
identified t lw applicant and obtained his consent: while individuals might not give 
their consent and it might not be feasible to obtain consent when footage includes 
numerous persons, the footage in the present case related to one individual and it 
was not disputed that the local authority could have made enquiries with the police 
to establish his identity. Secondly, the local authority could itself have masked the 
images: while the authority did not have facilities, its guidelines indicated that it 
was intended to have them, and in any event no attempt was made to mask the 
images released in its own press feature. Thirdly, the authority could have taken 
the utmost care in ensuring that the media masked the images: in that connection, 
it would have been reasonable to demand written undertakings rather than 
make oral requests. The authority did not explore the first two possibilities 
and the steps it took in respect of the third were inadequate. Particular care 
was required - including verifying whether the applicant had been charged -
where the material was released with the aim of promoting the effectiveness 
of CCTV in the context of crime prevention. Thus, in the circumstances of 
the case, there were not relevant and sufficient reasons to justify the direct 
disclosure of stills to the public without obtaining the applicant's consent or 
masking his identity, or to justify the disclosures to the media without taking 
steps to ensure as far as possible that masking would be effected. The applicant's 
voluntary media appearances did not diminish the serious nature of the inter­
ference or reduce the correlative requirement of care. The disclosures were 
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not accompan ied by s ufficie nt safegua rds a nd co nst ituted a d isproport iona te 
inte rfere nce with his pr ivate li fe. 
Conclusion: viola tion (una nimously). 
(2) Art icle 13: Th e Court confin ed its assessme nt lo the remed ies which cou ld be 
conside red as havi ng had some re leva nce to the app lica nt 's compla ints. As to 
jud icia l review, th e sole issue before th e dom estic courts was wheth er th e policy 
cou ld be said to be " irrationa l". This thresho ld was placed so hi gh that it 
e ffec tively excluded any cons idera tion of th e qu es tion of whe th er th e inte rfe rence 
with th e a ppli cant 's right answered a press ing socia l need or was proportiona te. 
Consequent ly, jud icia l review d id not provid e a n e ffective rem edy. As to th e 
m ed ia com missions, th e ir lack of power to awa rd damages meant that they could 
not provid e an effec tive remedy. Fina lly, as to an act ion in breach of confidence, it 
could be concluded that the app li cant did not have a n ac tiona ble remedy al th e 
releva nt t im e: it was un lik e ly that th e cour ts wou ld have accepted that the 
images had the "necessary qua li ty of confidence" or tha t the in fo rma ti on was 
" imparted in circumsta nces im porting a n obligat ion of co nfide nce''. Moreove r, 
o nce the material was in the public domain, its re-publica tion was not ac ti onable 
as a brea ·h uf co nfide nce, ye t such an act ion could not have bee n co nt e mplated 
before the app licant became aware of the d isclo ·ures. G iven th ese defic iencies, it 
was not necessa ry to consider whe th er a n award of damages wou ld have been 
avai lable. In conclusion , th e applicant had no effective remedy. 
Conclusion: viol a tion (unanimously). 
Article +I: The Court made awards in respect of non-pecun iary damage and 111 

respect of costs and expenses. 
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In the case of Peck v. the United Kingdom, 
The European Court or Human Ri ghts (fourth Section), s itting as a 

C hamber composed or: 
Mr M. P ELLO NPAii, President, 
Sir N icolas BRATZA, 
Mr A. PASTOR RIDR UEJO, 
Mr M. FISCHBACH, 
Mr R. MARUSTE, 
Mr S. PAVLOVSC I-II , 
Mr L. GARLICKl ,judges, 

a nd Mr M. O 'BOYLE, Section Registrar, 
Having delibera ted in private on 7 J anuary 2003, 

D elive rs the followingjudgment, which was adopted on that date: 

PROCEDURE 

I. The case or iginated in an application (no. 44647/98) against the 
United Kingdom or Great Britain and Northern Ire la nd lodged with the 
European Comm iss ion or Huma n Rights (" the Comm iss ion") under 
forme r Art icle 25 or the Convent ion for the Pro tect ion of Human Rights 
a nd Fundamental Freedoms (" the Convention") by a national of the 
United Kingdom, Mr Geoffrey D ennis Peck (" the applicant"), on 22 April 
1996. 

2. The applicant, who had been g ra nted legal a id , was rep resented by 
Mr P. Leach, a solicito r lecturing in London. The United Kingdom 
Government ("the Gove rnme nt") were represe nted by the ir Agent , 
Ms R. Manda! , of th e Foreign and Commonwealt h Office. 

3. The applicant complained about the disclosure to the media of 
closed-circu it te levision footage, which result ed in im ages of him se lf 
being published and broadcast wide ly, and about the lack of an e ffective 
domest ic remedy in that respect. H e reli ed on Articl es 8 a nd 13 of the 
Convent ion. 

4. The app licat ion was transmitted to the Court on 1 November 1998, 
wh en Protocol No. 11 to th e Convent ion came into force (Arti cle 5 § 2 of 
Protoco l No. 11). l t was a llocated to the Third Section of the Court 
(Rul e 52 § I of the Rul es of Court). W ithin that Sect ion, the C hamber 
t ha t would consider the case (Articl e 27 § l of the Convention) was 
constituted as provided in Rul e 26 § l . 

5. By a decis ion of 15 May 200 l the Chamber declared t he app li cation 
admissible. 

6. The Governm ent, but not t he applicant, fil ed observations on th e 
merits (Rul e 59 § 1 ). The C hamber d ecided , after consu lting the parties, 
that no hearing on t he merit s was required (Rule 59 § 2 in.fine). 
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7. On 1 November 2001 the Court changed the compos1tion of its 
Sections (Rule 25 § 1). This case was assigned to the 1wwly composed 
Fourth Section. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

8. The applicant was born in 1955 and lives in Essex. 

A. Closed-circuit television (CCTV) and the relevant footage 

9. In February 1994 Brentwood Borough Council ("the Council") 
approved guidelines for the operation and management of CCTV. The 
CCTV tape recordings would be retained initially for ninety days, this 
period to be reviewed from time to time and reduced to a minimum, and 
the tapes would be erased on completion of the storage period. In the 
section headed "privacy to neighbouring properties", it was noted that 
the CCTV system should ensure adequate provision for the avoidance of 
unwarranted intrusion in areas surrounding those under surveillance. In 
the event of it becoming apparent that privacy was being violated, it was 
foreseen that the Council would take such steps as to ensure that "either 
an electronic (digital) screening or physical screening is taking place". In 
April 1994 the Council installed a CCTV surveillance system in 
Brentwood. It was fully operational by July 1994. The Council's 
monitoring operator had a direct visual and audio link to the police so 
that if it was considered that an incident warranting police intervention 
was taking place, the images being captured could be switched through to 
the police. 

10. In August 1995 the applicant was suffering from depression as a 
result of personal and family circumstances. On 20 August 1995 at 
11.30 p.m. he walked alone down the high street towards a central 
junction in the centre of Brentwood with a kitchen knife in his hand and 
he attempted to commit suicide by cutting his wrists. He stopped at the 
junction and leaned over a railing facing the traffic with the knife in his 
hand. He was unaware that a CCTV camera, mounted on the traffic island 
in front of the junction, filmed his movements. The CCTV footage later 
disclosed did not show the applicant cutting his wrists, the operator being 
solely alerted to an individual in possession of a knife at the junction. 

11. The police were notified by the CCTV operator and arrived. They 
took the knife from the applicant, gave him medical assistance and 
brought him to the police station. He was detained under the Mental 
Health Act 1983. His custody record refers to the self-inflicted injuries to 
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his wrists on arrival and notes that he was examined a nd trea ted by a 
doctor, afte r which he was released without charge and taken hom e by 
po! ice officers. 

B. Release and publication of the footage 

12. On 14 September 1995 the CCTV working pa rty of the Council 
agreed to authorise th e release of regular press fea tures on th e CCTV 
sys tem. The Council a lso dec id ed to cooperate with third pa rties in the 
prepa ra tion of factual programm es concerning their CCTV system. 

13. The Council 's firs t press feature, the CCTV News, wa re leased on 
9 Octobe r 1995 and included two photographs taken from the CCTV 
footage of the appl icant to accompany an art icle entitl ed "Defus ed - The 
partnership betwee n CCTV a nd th e police prevents a potentiall y 
dangerous situation". The app licant 's face was not specifica lly mas ked. 
The art icle noted that an individua l had been spotted with a knife in hi s 
hand , tha t he was clea rly unhappy but not looking for trouble, that the 
police had been a lerted, th a t the individua l had bee n di sa rmed a nd 
brought to the police station where he was qu es tioned and g iven 
a is tance for his probl ems. The art icl e included the name of a Council 
employee in the event tha t reade rs wished to obtain copies or the pictures. 

14. On 12 October 1995 th e Brentwood Weekfy News used a photograph 
of the incident involving the app licant on its front page to accompany an 
ar ticl e on the use and benefit s of the CCTV system. The applicant 's face 
was not specifically masked. 

15. On 13 October 1995 a n a rticl e entitl ed "Gotcha" appea red in the 
Yellow Advertiser, a loca l newspaper with a circulation of approximate ly 
24,000. The a rticl e was accompa ni ed by a photograph of the a pplicant 
taken from the CCTV footage . Th e newspaper a rticl e refe rred to the 
applica nt having been inte rcepted with a knife a nd a potentiall y 
da nge rous situ at ion be ing defused as a result of the CCTV system. It was 
noted that the applicant had been released without cha rge. 

16. As a res ult Anglia T e levision sought , and th e Coun cil provid ed, 
footage of the incident involving the applicant. On 17 October 1995 
ex tracts from that foot age we re included in its news progra mme about 
th e CCTV system, a loca l broadcast to an average a udi ence of 350,000. 
Th e a pplicant's face had been masked at the Cou ncil 's oral request. 
H owever, that masking was late r cons id ered inad equate by the 
Ind ependent T e levision Comm iss ion (see below), th e applicant 's 
distinctive ha irstyle a nd moustache ma king him eas ily recognisabl e to 
anyo ne who knew him. 

17. On 18 October 1995 the C ha irman of the Council inform ed the 
Council T echnical Services Committee that cooperation had been, a nd 
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would continue to be, given in the preparation of factual documentary 
programmes concerning the CCTV system. He referred to the feature 
on CCTV which had been broadcast by Anglia Television on the previous 
day. 

18. In late October or November 1995 the applicant became aware 
that he had been filmed on CCTV and that footage had been released 
because a neighbour told his partner that the former had seen him on 
television. He did not take any action then as he was still suffering from 
severe depression. 

19. On 16 February 1996 a second article entitled "Eyes in the sky 
triumph" was published in the Yellow Advertiser outlining the benefits of 
CCTV in the fight against crime and was accompanied by the same 
photograph as had been previously used by that newspaper. It appears 
that a number of people recognised the applicant. A letter of 25 April 
1996 from the Yellow Advertiser opined that the applicant was not 
identifiable. The Press Com plaints Commission did not decide whether 
or not the applicant was identifiable from the photograph (see below). 

20. At or about that time the Council agreed to furnish CCTV footage 
of, inter alias, the applicant to the producers of "Crime Beat", a series on 
BBC national television with an average of 9.2 million viewers. The 
Council imposed orally a number of conditions on the producers 
including that no one should be identifiable in the footage and that all 
faces should be masked. The BBC were also to consult with the police to 
ensure that they had "no objection to recordings being shown because of 
sub Judice issues". 

21. Around 9 to 11 March 1996 the applicant was told by friends 
that they had seen him on 9 March 1996 in trailers for an episode of 
"Crime Beat" which was to be broadcast soon. On 11 March 1996 he 
complained to the Council about the forthcoming programme, at which 
stage the Council became aware of his identity. The Council contacted 
the producers who confirmed that his image had been masked. That 
evening the CCTV footage was shown on "Crime Beat". The applicant's 
image was masked in the main programme itself but the Broadcasting 
Standards Commission (see below) later found that masking inadequate. 
Many of the applicant's friends and family who saw the programme 
recognised the applicant. 

22. In response to the applicant's request for a copy of the Council's 
licence agreement with the producers of "Crime Beat", by letter dated 
21 February 1997, the Council provided an unsigned and undated 
agreement which did not appear to relate to the applicant but which 
contained a requirement to mask all faces in any copies of the relevant 
video. By letter dated 31 October 1997 the Council confirmed that it 
could not locate a signed copy of the agreement with the producers but it 
included an earlier draft of that agreement which had been signed by the 
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produce rs, which rela ted to the footage of th e app li cant but wh ich did not 
include any masking requirement. 

23. The a pplicant made a number of media appea ra nces thereafter 
to speak out against the publication of the footage a nd photogra phs. 
On 28 March 1996 he participa ted in a nationa l rad io programm e 
(BBC Rad io 4) . On 3 1 March 1996 he spoke to a journalist who published 
an art icle in a national newspape r and this was the first tim e the 
applicant 's nam e appea red in the media. Other news paper a rticl es 
included photographs of t he app li cant or quotes g iven by him. H e also 
appea red on national television: on 13 April 1996 on Channe l 4·'s "Right 
to Re pl y", on 25July 1996 on C hanne l 5's "Es presso" and on 5 August 1997 
on BBC I's "You Decide" . H e a lso had his photograph published in the 
Yellow Advertiser on 25 O ctober 1996. 

C. The Broadcasting Standards Commission (BSC) 

24. On 25 April 1996 th e app licant lodged a complaint with the BSC in 
relation to, inter alia , th e "Crime Beat" programm e a ll eging an 
unwarranted infringeme nt of his privacy and th a t he had rece ived unju st 
and unfair trea tm ent. On 13 June 1997 the BSC uphe ld both of hi s 
compla ints. 

25. The BSC noted th a t the BBC had a lready accepted tha t it had 
meant to mask th e app li cant 's im age and tha t this had not bee n clon e in 
the tra il er clue to an oversight. Th e BSC a lso conside red th e mas kin g 
during the programm e inadequate as the a pplicant had bee n recogni sed 
by viewers who had not see n th e trail e r. It was accepted that th e BBC had 
not intended that the a pplicant would be ide ntifi a ble . However, t he BSC 
found that th e effect was to reveal to th e a pplicant 's fa mily, fri e nds and 
neighbours a n episod e wh ich he did not wis h to revea l, a nd that the 
outcome had bee n distress ing a nd amounted to an unwa rranted 
infringement of his privacy. The BSC added tha t the fact that th e 
a pplicant late r chose to speak publicly a bout thi s incident did not a lte r 
the infringement establis hed. The BBC was directed to broadcast a 
summ a ry of the adjud icat ion of the BSC with th e e pisode of "Crime 
Beat" on 12 Jun e l 997 a nd a summ a ry of the adj udication was also 
published in The Daily Telegraph on 12June 1997. 

D. The Independent Television Commission (ITC) 

26. On l May 1996 the appli cant complained to the ITC in res pect of' 
the broadcas t by Angli a T e levision. The latter had already apologised to 
the applicant and conceded that it had breached the privacy requirements 
of section 2(2) and (5) of the ITC Code (sect ions conce rning cove rage of 
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events in public and scenes of suffering and distress). The ITC noted that 
the implication was that a man carrying a knife was likely to be intent on a 
criminal act. It found that the applicant's identity was not adequately 
obscured and that he was readily identifiable and easily recognisable by 
those who knew him. It found that section 2(2) and (5) of the Code had 
been breached and the decision of the ITC was published in its 
Programme Complaints and Interventions Report ofjune 1996. Given 
the admission and apology by Anglia Television, no further action was 
taken by the ITC. 

E. The Press Complaints Commission (PCC) 

27. On 17 May 1996 the applicant complained to the PCC in respect 
of the articles published in the Yellow Advertiser. The PCC rejected 
the applicant's complaint without a hearing and the decision was 
communicated to the applicant by letter dated 2 August 1996. The PCC 
considered that, whether or not the applicant was identifiable from the 
photographs, the events in question took place in a town high street, 
open to public view. It did not consider that the juxtaposition of the 
photographs and the articles implied that the applicant had committed a 
crime and it had been made clear that he was released without charge, the 
second article indicating that the applicant was ill at the relevant time. 

F. The judicial review proceedings 

28. On 23 May 1996 the applicant applied to the High Court for lnve 
to apply for judicial review of the Council's disclosure of the CCTV 
material arguing, inter alia, that that disclosure had no basis in law. 
On 26 June 1996 a single judge of the High Court refused leave. On 
18 October 1996 the High Court granted leave on a renewed request and 
leave to amend the application to include a complaint that the disclosure 
was irrational, even if lawful. 

29. By judgment dated 25 November 1997 the High Court rejected the 
application for judicial review. It found that the purpose of section 163 of 
the Criminal justice and Public Order Act 1994 ("the 1994 Act") was to 
empower a local authority to provide CCTV equipment in order to 
promote the prevention of crime or the welfare of victims of crime: 

"By publicising information about the successful operation of the CCTV, the Council 
was prm·iding information about its effectiveness and thereby reinforcing the deterrent 
effect of its operation. The making available to the media of footage from the CCTV 
film to show the effectiveness of the system can properly be said ... to be incidental to 
and to facilitate the discharge of the Council's function under section 163 [of the 199.J. 
Act J because it thereby increased, or tended to increase, the preventative effect of the 
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equipme nt whic h [the Council was] provid ing for the purposes or the preve ntion of 

crime." 

30. It concluded that the Cou ncil had t he power to distribute 
the CCTV footage to the m edi a by virtue of section 111 of the 
Local Gove rnme n t Act 1972 in the discha rge of the ir functions under 
section 163 of the 1994 Act. 

3 1. As to the " rat ionali ty" of t he Council's decis ion to disclose, t he 
applicant submi tted that the Counci l acted irra tionally in disclosing the 
footage with the a im of cr ime prevention whe n he had not been, in fact, 
involved in a ny cri m inal act ivity. H e a rgued that by fa ili ng to consult the 
police to see if he had been cha rged with a crimina l offence a nd to impose 
sufficie nt restr icti ons as regards disclosu re of his ide ntity, the Council had 
facilitated a n unwarranted invasion of his privacy wh ich was con tr ary to 
the spirit , if not the lette r, of the Council 's gu ide lines . 

32. The Hig h Court judge had some sympa thy with that submiss io n 
but did not conside r it correct in law. H e wen t on: 

" I have some sympathy with the a pplicant who has s uffered a n invasion of his pri,·acy, 

as is borne OU! by the findings or the I ndependent T elevision Commission and the 

Broadcas ting Standards Comm iss ion. However, if I a m rig ht in d eciding that the 

Cou ncil docs have power to distribute the film foo tage from its CCTV system, the re 

may on occas ion be undesirable invasions or privacy. rdcss a nd unt il there is a genera l 

right of privacy recognised by English law (and the indica tions a rc that t here may soon 

be so by incorporation of the European Conve mion on Hu ma n Rig hts into our law), 
re lia nce mu ·t be placed on effective guidance being issued by Codes or pract ice or 

o therwise, in order to try and avoid such undes irable invas ions of a person's privacy. 

The evidence is that the CCTV cameras in public places play a n important role in 

both crime prevention a nd cri me detect ion. In Li1is case, the film footage showed a man 

wa lking in t he H igh St ree t carrying a large knife in his hand. It did not show hi m 

a ttempting to commit su icide. It was plain ly a pote mia lly dangerous situation which 
the Council's mon itoring employee quite properly put to the police, as a result of which 
the ma n was a rrested .... IL was not unreasonable fo r the Council to conclude that the 

footage was a useful example of how a poten tially dangerous situation can be avoided .... 

In those c ircu mstances, it seems to me that the decision of t he Council Lo distribu te the 

film footage to the med ia could not be said LO be irrationa l or unreasonable, bear ina in 

mind tha t the film did not s how a n a tt empted uicide and tha t , at the time, t hey d id not 

know the applicant 's idemity. They th refore had no reason to consult the police as to 
whe ther a n offence had been commiued. They did not sell the ta ke-outs from the CCTV 

footage for commercial gain a nd, more importantly, they had imposed on the t cJc,·ision 

companies a require ment that a n individual's lace should be masked . It is true that that 

was a verbal ra ther than a writt en requ irement, but I a m not persuaded that wha t 

ha ppened was like ly to have been different if it had been a written requiremen t. In the 

event , the fa ult lay with the television companies. Ang lia TV fa iled lo mask the 

a pplicant 's ide ntit y adequate ly. The BBC fai led to mask t he applicant's identity at a ll 

in t he tra il ers. As soon as t he Council were noti fi ed a bout tha t by the appl icant, two clays 
before the programme wen t Dul, which was the fi rs t time they were aware of the 

a pplicant 's ide ntity, they immedia te ly contacted the BBC a nd rece ived assu rances tha t 
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his image had been 111askcd in the programme. In the event, unknown to the Council, it 

had no t been adequate ly masked in the p rogramme. 

l am s ure that lessons can be learnt from this unfortunate incident, and it may be 

t ha t, with the benefit of hindsig ht, the Council will want to sec if they can tighten up 

their gu idelines lo seek to avoid a simi la r incident in t he future. I am, however, equa lly 
sure tha t, in the circu111stances that I have d escr ibed, t he Council canno t be sa id to have 

acted irra tiona lly in the sense that they had take n leave of their senses o r had acted in a 

111anncr in which no reasonable loca l a uthority could sensibly have acted ." 

33. An applicat ion to the High Court for leave to appeal to the Court of 
Appeal was rej ected. The subsequent leave applicat ion to a single j udge of 
the Court of Appeal was rej ected on 2 l J a nua ry l 998 because 

" ... the l High CourtJ Judge was pla inly correct in his interpre tat ion of the relevant 

sta tuto ry provisions a nd the Council was neither acting outs ide its s tat utory au thority 

nor irra tiona lly in 111a king the film a nd photographs ava ilable to t he m edia. T he inj ury, 

of which com pla int is 111adc, a rises from a fitilurc on t he pa rt of the 111ed ia to suf1icicntly 

d isguise the a pplicant when 111a king the film and photographs visible to the public. T ha t 

is and has been the subject of r.o111plai n t aga inst the 111ed ia involved but is no t capa ble of 

supporting a cla i111 for a declaration aga inst Bre ntwood Borough Cou ncil" . 

34. Following an oral hearing before the full Court of Appeal, the 
applicant 's leave applicat ion was dismissed on 19 February 1998. 

II. RELEVANT DOMESTIC LAW A 1D PRACTICE 

A. The relevant powers of the Council 

35. The C rimina l Just ice a nd Public Order A t 1994 ("the l 994 Act") 
came into force on 3 February l 995. The relevant parts of section 163 
provide as fo llows: 

" I. Without prejudice to a ny power which they 111ay appear to exercise fo r those 
purpOSP.S 1111d er a ny Othe r e nactme nt, a local authority 111ay take Such of t he fo llowing 

ste ps as t hey consider will , in re la tion to the ir a rea, pro111o te the prevention of crime o r 

the we lfa re or the victims or crime -

(a) providing appara tus fo r recording visua l i111ages of events occurring on any land 

in Ll1 cir area; 

(b) providing within t heir area a telecom111unications systc 111 which, under Part II of 

the T eleco111mu nica t ions Act 1984, may be run without a licence; 

(c) a rra nging for the provision of a ny other description of te lecom municat ions 

syste m within t heir area or be tween a ny land in the ir a rea a nd a ny building occupied 

by a public a uthority. 

2. Any power to provide, o r to arrange for the provision of, a ny a pparatus includes 

power to ma intain, or operate, or, as the ca se may be, to a rra nge for the m a in t enance o r 

opera tion or, tha t a pparatus." 
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36. The relevant part of sec tion 111 ( 1) of the Local Government Act 
1972 provides as fo llows: 

"Withou t prejudice to a ny powe rs exe rcisable a pa rt from t hi s section but subj ect to 

th e prov is ions of this Act a nd a ny othe r enactm e nt passed before or a ft er thi s Ac t, a loca l 

a uthorit y sha ll have the po11·e r to do a nything ... ll'hi ch is ca lcula ted to facili ta te, or is 

conducive o r incidenta l LO the d ischa rge of a ny of their fun ctio ns. " 

37. Essex Police Poli cy Guide lin es da ted June 1995 conce rn the 
invo lvem ent of th e police in th e insta ll a tion a nd opera tion of CCTV 
sys tems in th eir remit. In t he section concern ing the re lease to the 
media of video footage, it was pointed out that ca re should be take n not 
to j eopardi se a ny ex ist ing or future lega l proceedings , that li ce nce 
agreeme nts cove ring a ll appropriate term s a nd conditions of relea e 
should be drawn up a nd t ha t care shou ld a lways be take n to e nsu re that 
victims or ot her innoce nt pa rti es featured we re awa re of its pote nti al use 
a nd , where poss ibl e, t heir consent obta in ed. Where possible, the identity 
of vict im s, poli ce e mployees a nd suspects (where identifi ca tion might 
j eopa rdise criminal proceedings) should be masked. 

38. As a n exte nsion of t he Crime Reduction Progra mme announced in 
July 1998, gove rnm ent funding for CCTV syste ms was int rod uced in 
March 1999 and the sum of 153 million pounds ste rling (GBP) has been 
made avail ab le ove r a pe riod of three yea rs, of which over GBP 40 million 
has a lready bee n a llocated to more than 200 CCTV schemes . On e of th e 
requirements of such fund ing is that the scheme should be regul a ted by a 
su ita ble code of pract ice to e nsure that it operates fa irl y a nd with prope r 
res pect for persona l privacy. In the first yea r of ope ration of t he CCTV 
sys tem in Brentwood, th ere was a 34% reduction in crim e. 

B. Judicial review 

39. Whe re a public a uthority has exceeded its powe rs or has 
acted irrationa lly or has reached a decision in breach of the rul es 
of procedura l fairn ess, th en a person aggri eved may cha ll e nge 
the decis ion by means of a judicia l review. If a decis ion is so 
d i proportionate to its inte nd ed obj ective as to be irrational, the 
Court will st rike it clown . The Eng li sh courts do not recognise 
proportionali ty as a se pa ra te head of judicia l review. H oweve r, in the 
case of R. (A lconbury Developments Ltd) v. Secretary ef State for the 
Environment, Transj1ort & the Regions ([200 1) 2 Weekly Law Report s 
1389), Lord Slynn of th e House of Lords s tated obiter dictum: 

"I cons ide r tha t even without reference to the H uman Rights Act 1998 the tim e has 

come to recogni se that th is princip le [o f proportiona li ty) is pa rt of English 

admini stra tive law, not only when judges a rc dea ling with Comm unity acts bu t also 

when they a rc dea ling with acts subj ect to domes tic law." 
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C. Private-law remedies 

40. The remedy of breach of confidence is made up of three essential 
elements: the information itself must have "the necessary quality of 
confidence about it"; the information "must have been imparted in 
circumstances importing an obligation of confidence"; and there must 
have been an "unauthorised use of that information to the detriment of 
the party communicating it" (Coco v. A.N. Clark Engineers Ltd [1969] 
Reports of Patent Cases 41, at 4 7). A fuller description of this cause 
of action together with more recent domestic case-law are detailed in 
Earl and Countess Spencer v. the United Kingdom (applications nos. 28851/95 
and 28852/95, Commission decision of 16 January 1998, Decisions and 
Reports (UR) 92-A, p. 56). 

4 I. Where a public official abuses his position by performing an 
administrative act maliciously, or which he knows he has no power to do, 
and causes foreseeable harm, then the injured person may recover 
damages on the basis of misfeasance in public office. 

42. The remedy of defamation is well established in English law. Every 
person is entitled to his good name and to the esteem in which he is held 
by others and has a right to claim that his reputation shall not be 
disparaged by defamatory statements made about him to a third person 
or persons without lawfiiljustification or excuse. 

43. The essential elements of malicious falsehood are that a defendant 
has published words about the claimant that are false, that they 
were published maliciously and that special damage has followed as a 
direct and natural result of their publication (Kaye 11. Robertson [ 1991] 
Fleet Street Reports 62). 

44. The tort of nuisance consists of an unwarranted interference with 
the use or enjoyment of land (sec, for example, Thomas v. National Union ef 
Mineworkers [ 1986] Law Reports: Chancery Division 20). Trespass consists 
of an unjustifiable intrusion by one person upon the land in the possession 
of another. The domestic courts have been developing the concept of a tort 
of harassment causing personal injury (see, for example, Burnett v. George 
[I 992] 1 Family Law Reports 525, and Khorasandjin v. Bush [ 1993] 3 All 
England Law Reports 669). 

45. Depending on the circumstances in which any film has been made 
or published, the unauthorised taking or publication of pictures might be 
prevented (or damages 1-cco\·ered) on the grounds of copyright, breach of 
contract or inducing breach of contract. 

D. Statutory protection for privacy 

46. Statute law provides certain protection in the form of the 
Protection from Harassment Act 1997. Statutory regulation of sur-
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ve ill a nce is provid ed by the Inte rcept ion or Communicat ions Act 1985, by 
the Int ell igence Se rvices Ac t 1994 a nd by the Pol ice Act 1997. Th e purpose 
or the Regula tion of Invest igatory Powe rs Act 2000 is to ensure tha t the 
re levant inves tigatory powe rs or the authorit ies are used in accorda nce 
with human rights. Ma ny use rs or CCTV will have to comply with the 
provisions or the D a ta Protect ion Act 1998. Specific s ta tu tory protection 
o r privacy is accorded in ce rta in other contexts such as the a nonymity of 
ra pe vict ims (Sex ua l Offences (Amendment) Act 1976) a nd the 
prohibit ion or the publicat ion or the na mes or photogra phs or ch ildre n 
invo lved in legal p roceedings (C hildren a nd Young Persons Act 1933). 

47. Th e Hum a n Rights Act 1998 came in to fo rce in October 2000. I t 
requires that, so fa r as it is poss ible to do so, prim a ry and subordinate 
legisla ti on be read and g iven effect in a ma nn er compat ible wi th the 
Eu ropean Conve nt ion on Hum a n Ri ghts a nd further provides t ha t it is 
un lawfu l fo r a pub li c authority to act in a way inco mpa tib le with a 
Conve ntion righ t. 

In Douglas v. H ello' L td ( l200lj I Wee kly Law Repor ts 992), Sed ley LJ 
ind icated that he was prepared to find t ha t there was now a qua li fi ed 
r igh t to privacy und er Engli h domestic law, a lthough other members or 
the Court or Appeal (Broo ke LJ and Keene LJ) did not find it necessary to 
rul e on t hat point. 

E. The media commiss ions 

48. Th e Broadcas ting Sta nda rds Commiss ion (BSC) was es ta bli shed 
by sect ion 106 of the Broadcas t ing Act 1996 with effec t from Apri l 1997. 
It is th e duty or the BSC to draw up and publish a code g iving guida nce as 
to t he princ ipl es to be obse rved a nd pract ices to be fo llowed in con nect ion 
with th e avoidance of unju st or un fa ir t rea tment in programmes or the 
unwarranted infringe ment of privacy in progra mm es (sect ion 107 or the 
1996 Act) . In th is res pect , paragra ph 16 of the code points out tha t 
b roadcas ters shou ld ta ke ca re with ma teri a l reco rded by CCTV cameras 
to ensu re ide ntifiable ind ivid ua ls a re t reated fa ir ly a nd t hat "any 
exce pt ions to t he requirement of individua l co nsent would have to be 
justifi ed by an ove rrid ing public int eres t ". The BSC is a lso required to 
consid er and adjudicate on compla ints rela ting to unju st or un fa ir 
trea tme nt in progra mm es, or to unwarra nted infringe me nt of privacy in 
progra mmes (sections 11 0 and 11 1 of the 1996 Act). 

49. Th e BSC has powe rs, inter alia, to direct broadcas ting bod ies to 
publi sh th e findin gs of t he BSC or a summary of t hem (section 11 9), but it 
has no powe rs to direct a broadcas ting body not to broadcas t a program me. 

50. The Indepe ndent T e levis ion Comm iss ion (ITC) is a public body set 
up by the Broadcast ing Act 1990 to lice nce a nd regula te comm e rcially 
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funded television (excluding television services provided by, inter alia, the 
BBC). The Act requires the ITC to draw up and enforce a code governing 
programming standards and practice, which code covers issues of privacy. 
The ITC adjudicates upon complaints made under the code and, where a 
breach is confirmed, the ITC may impose sanctions such as requiring on­
screen apologies, ordering fines and revoking licences. 

51. The Press Complaints Commission (PCC) is a non-statutory body 
set up by the newspaper industry for the purposes of self~regulation. The 
PCC operates a voluntary code of practice, which code includes provisions 
relating to privacy. If a newspaper is found to be in breach of the code, the 
newspaper is to publish the adjudication of the PCC. The PCC has no legal 
powers to prevent publication of material, to enforce its rulings or to grant 
any legal remedies to a complainant. 

THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

52. The applicant complained that the disclosure by Brentwood 
Borough Council of the relevant CCTV footage, which resulted in the 
publication and broadcasting of identifiable images of him, constituted a 
disproportionate interference with his right to respect for his private life 
guarantet:d by Article 8 of the ConYention. The relevant parts of Article 8 
read as follows: 

"I. Everyone ha~ 1 he· right to respect !'or his privat l' and Lunily lifr ... 

2. There shall be no interference by a public authority \\'ith the exercise of this right 

except such as is in accordance with the law and is necessary in a democratic society in 

the interests of ... public safety or ... for the prevention of disorder or crime ... " 

A. The existence of an interference with private life 

1. The parties' submissions 

53. The Government contended that the applicant's right to private 
life had not been engaged. They mainly argued that the incident in 
question did not form part of his private life given the substance of what 
was filmed and the location and circumstances of the filming. The 
applicant's actions were already in the public domain. Disclosure of those 
actions simply distributed a public event to a wider public and could not 
change the public quality of the applicant's original conduct and render it 
more private. The Government also maintained that the applicant waived 
his rights by choosing to do what he did, where he did, and submitted that 
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the fact tha t the a pplicant did no t compla in a bou t be ing film ed , as such, 
a mounted to a n ackn owledg me nt t ha t th P. fil ming did not engage hi s right 
to the protecti on of hi s priva te li fe . They furth e r consid ered t ha t the 
ques ti on of wh e the r th ere was a n interfe rence with hi s priva te life was 
not clea r cut a nd submitted t ha t ce rta in fa ctors should be born e in mind 
in th is res pec t, including the na ture of the impug ned act a nd th e pa rti es' 
conduct . 

54. The a pplicant ma inta ined t ha t the di sclosure of t he footage 
constituted a se rious in te rfere nce with his priva te life. Th e re levant 
foo tage re lated to a n a t te mp ted sui cide, he wa unawa re that he was 
be ing film ed a nd t he foot age showed the imm edia te a ft erm a th of thi s 
episode whi le he sti ll he ld th e knife. The footage was di sclosed to th e 
writt en a nd a udiovisua l m edi a with la rge a udi e nces, withou t his consent 
or knowledge a nd without mas king a t a ll or adequ a te ly hi s id entity. His 
image, eve n in those circumsta nces, was broadcas t to mill ion a nd he was 
recogni sed by a la rge numbe r of pe rsons who kn ew him, incl uding fa mi ly 
m embers, fri e nds a nd colleagues . Whi le he was not compla ining a bout 
being film ed by CCTV (as t hi s saved his life), he too k issue with th e 
di sclos ure by th e Council of the CCTV mate ri a l which result ed in th e 
impug ned publicat ions and broadcasts. 

55. Whil e th e CCTV mate ri a l di sclosed did not show hi m actu a lly 
cutting hi s wri sts, the a pplican t argued tha t it co nce rn ed a period 
imm edia tely foll owing hi suicid e a tte mp t a nd thus re lated to that 
persona l a nd private ma tt er. H e may have been in the st ree t, bu t it was 
la te a t night , he was not ta king pa rt in a public demonstra tion (th e main 
reason for demonstrat ing is to be see n) a nd , g ive n hi s psychological state, 
it cou ld not be sa id tha t he was t here volunta rily at a ll. H e was unaware 
tha t he was being film ed a nd t he disclosure took p lace wi t hout hi s 
knowledge or conse nt a nd the footage was la ter broadcas t, a nd th e 
st ill s pub lished , without hi s pe rmiss ion a nd in a ma nn er which did not 
exclud e hi s ide n t ifi ca ti on by fa mi ly, fri end s, ne ighbours a nd co ll eagues . 
Th e BSC, the ITC a nd the High Court fo und tha t his privacy had bee n 
invaded a nd , give n those findin gs, th e PCC's view to the cont ra ry was not 
te na ble. 

56. In addition, the a pplicant ma int a in ed tha t the jurisprudence of th e 
Co nve nt ion ins titutions acce pted tha t the occurrence of a n event in a 
public place was only one e lement in the ove ra ll assess me nt of whe the r 
the re was a n interference wi t h priva te life, other relevant fac tors 
including the use made of th e mate ri a l obta in ed a nd t he extent to which 
it was made ava il ab le to the pub lic. In contras t to tha t jurisprude nce, not 
on ly was di sclosure of th e CCTV m a te ria l specifically for esee n by the 
Council , but tha t di sclosure was made to the media. Moreove r, the 
a pplicant conte nd ed that it could not be said tha t he "unequivoca lly" 
wa ived his rights unde r the Conve ntion on 20 August 1995 . 
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2. The Court's assessment 

57. Private life is a broad term not susceptible to exhaustive definition. 
The Court has already held that elements such as gender identification, 
name, sexual orientation and sexual life are important elements of the 
personal sphere protected by Article 8. That Article also protects a right 
to identity and personal development, and the right to establish and 
develop relationships with other human beings and the outside world and 
it may include activities of a professional or business nature. There is, 
therefore, a zone of interaction of a person with others, even in a public 
context, which may fall within the scope of "private life" (see P.G. and].H. 
v. the United Kingdom, no. 44787/98, § 56, ECHR 2001-IX, with further 
references). 

58. In P.G. andj.H. (§ 5 7) the Court further noted as follows: 

"There are a nun1ber of demcnts relevant to a consideration of whether a person's 

private life is concerned in measures effected outside a person's home or private 
premises. Since there arc occasions when people knowingly or intentionally involve 
themselves in activities \l·hich arc or may be recorded or reported in a public manner, a 
person's reasonable expectations as to privacy may be a significant, although not 

necessarily conclusive, factor. A person who walks down the street will, inevitably, be 
visible to any member of the public who is also present. l\fonitoring by technological 
means of tlw samP public scene (for example, a security guard viewing through closed­
circuit television) is of a similar character. Private life considerations may arise, 

however, once any systematic or permanent record comes into existence of such 
material from the public domain." 

59. The monitoring of the actions of an imhidual in a public place by 
the use of photographic equipment which does not record the visual data 
does not, as such, give rise to an interference with the individual's private 
life (see, for example, Herbecq and the association "Ligue des droits de l'homme" 
v. Belgium, applications nos. 32200/96 and 32201/96, Commission decision 
of I 4 January 1998, DR 92-B, p. 92). On the other hand, the recording of 
the data and the systematic or permanent nature of the record may give 
rise to such considerations. Accordingly, in both Rutaru and Amann (to 
which P.G. andj.H. referred) the compilation of data by security services 
on particular individuals, even without the use of covert surveillance 
methods, constituted an interference with the applicants' private lives 
(Rotaru l'. Romania [GC], no. 28341/95, §§ 43-44, ECHR 2000-V, and 
Amann v. Switzerland [GC], no. 27798/95, §§ 65-67, ECHR 2000-II). While 
the permanent recording of the voices of P.G. and J.H. was made while 
they answered questions in a police cell as police officers listened to 
them, the recording of their voices for further analysis was regarded as 
the processing of personal data about them amounting to an interference 
with their right to respect for their private lives (see P.G. andj.H., cited 
above, §§ 59-60). 
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60. H owever, th e Court notes that th e prese nt a pp li cant did not 
com plain t hat t he coll ection of data th roug h th ~ CCTV-cam era 
monitoring of his movem ents a nd the creation of a permanent record of 
itself a mounted to a n interference with hi s private li fe. Indeed, he 
adm itt ed tha t that fun ction of th e CCTV sys tem, toge ther with the 
cons eq uent invo lve me nt of t he police , may have saved hi s li fe. Rat he r, he 
a rgued that it was th e d isclosure of t hat record of hi s move ments to th e 
pub li c in a ma nne r in which he could neve r have for esee n whi ch gave ri se 
to such a n inte rfe re nce. 

6 1. In thi s connection the Court reca ll s both Lupker a nd Friedl decided 
by the Commission , wh ich concerned the unforesee n use by th e authorities 
of photographs which had been previous ly voluntarily submitt ed to th em 
(Luj1ker and Others v. the Netherlands, no. 18395/ 9 1, Comm iss ion decis ion of 
7 December 1992, un reported) a nd the us of photographs taken by the 
a uthoriti es during a publi c de monstrat ion (Friedl v. Austria, judgme nt of 
3 1 J anuary 1995, Series A no. 305-B, opinion of the Commiss ion , p. 2 1, 
§§ 49-52). In those cases, th e Commission a ttached importa nce to 
wheth e r the photographs amounted to an intrusion into the appl ica nt 's 
privacy (as, for instance, by ente ring a nd ta king photographs in a 
person' home), whether the photogra ph re la ted to priva te or public 
ma tt ers a nd whe th er the materi a l thus obtain ed was e nvi ·aged for a 
limited u ·e or was like ly to be made ava il able to th e ge neral public. In 
Friedl th e Com miss ion noted that th ere was no such intrusion into th e 
" inn er circl e" of th e app li cant 's private life, that the photog raphs take n 
of a pub li c de monstra tion re lated to a pub li c event a nd that they had 
been used so le ly as a n a id to policing the d emonstrat ion on the re levant 
cl ay. In thi s context, th e Commi ss ion a ttached weight to the fact t hat the 
photographs take n rema ined a nonymous in tha t no na mes were noted 
clown, the pe rsona l data reco rd ed a nd photograph s ta ke n were not 
e nt ered into a data-processing sys t em and no act ion had been taken to 
ide ntify the persons photographed on that occas ion by means of data 
processing (ibid .). Sim ilar ly, in Lupker, the Commission spec ifi ca ll y noted 
that th e police used the photographs to ident ify offenders in crimina l 
proceedings on ly and tha t there was no suggest ion that th e photog raphs 
had bee n mad e ava il a bl e to the general pub lic or wou ld be used for any 
other purpose. 

62. Th e prese nt app li cant was in a public stree t but he was not there 
for th e purposes of pa rti cipat ing in any public event and he was not a 
public figur e. It was la te at night , he was deeply pe rturbed a nd in a state 
of distress . While he was wa lking in pub li c wie lding a knife, he wa not 
late r charged with any offence . The actua l su icide attempt was neither 
recorded nor the refor e d isclosed. However, footage of th e im m ed iate 
aftermath was record ed and di sclosed by the Coun cil d irect ly to the 
public in its CCTV News publication. In addition , the footag e was 
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disclosed to the media for further broadcasting and publication purposes. 
Those media included the audiovisual media: Anglia Television broadcast 
locally to approximately 350,000 people and the BBC broadcast nationally, 
and it is "commonly acknowledged that the audiovisual media have often a 
much more immediate and powerful effect than the print media" Uersild 
v. Denmark, judgment of 23 September 1994, Series A no. 298, pp. 23-24, 
§ 31). The Yellow Adunti.rer was distributed in the applicant's locality 
to approximately 24,000 readers. The applicant's identity was not 
adequately, or in some cases not at all, masked in the photographs and 
footage so published and broadcast. He was recognised by certain 
members of his family and by his friends, neighbours and colleagues. 

As a result, the relevant moment was viewed to an extent which far 
exceeded any exposure to a passer-by or to security observation (as in 
Herbecq and the association "Ligue des draits de l'lzomme", cited above) and to a 
degree surpassing that which the applicant could possibly have foreseen 
when he walked in Brcntwood on 20 August 1995. 

63. Accordingly, the Court considers that the disclosure by the Council 
of the relevant footage constituted a serious interference with the 
applicant's right to respect for his private life. 

B. Whether the interference was in accordance with the law and 
pursued a legitimate aim 

64. The Government submitted that any interference was "in 
accordance with the law" in that it fell within section 163 of the Criminal 
Justice and Public Order Act 1994 ("the 1994 Act") and section 111 of the 
Local Government Act 1972 ("the 1972 Act"), both of which provisions 
complied with the Convention's "quality of law" requirements. They 
added that any interference pursued a legitimate aim: as accepted 
during the judicial review proceedings, the Council's intention in 
installing and operating the CCTV system and in disclosing footage to 
the media was the detection and prevention of crime, thereby securing 
public safety and private property. 

65. The applicant considered that the interference in question was not 
"in accordance with the law" because it was not foreseeable. He argued 
that the scope and conditions of the exercise of the discretionary power 
of disclosure in the l 972 and l 994 Acts were not indicated with sufficient 
clarity and thereby failed to protect him against arbitrary interferences 
with his rights. He also considered that the disclosure of the CCTV 
material had no legitimate aim because any connection between the aim 
of detecting and deterring crime and his conduct was too remote. 

66. The Court has noted the terms of section 163 of the 1994 Act and 
section 1 I I ( 1) of the l 972 Act and the judgment of, in particular, the High 
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Court. Tha t court noted t hat t he purpose of sect ion 163 of the 1994 Act 
was to empower a local aut hority to provide CCTV equ ipment in ord er to 
promote the preve ntion of crim e a nd the we lfar e of victims of crim e. It 
furth e r noted that t he publicis ing of in fo rmat ion a bout the successful 
opera tion of t he CCTV system reinforced the dete rrent effect of its 
opera tion . The Council had th e power to d istr ibute the CCTV footage to 
the medi a for transm iss ion by virtue of sect ion I I I ( l ) of the 1972 Act in 
the d ischa rge of the ir fun ctions unde r sect ion 163 of the 1994 Act. 

67. Accordingly, the Court cons ide rs tha t the d isclosure did have a 
bas is in law a nd was, with a ppropri a te legal advice, for eseeable (see 
The Sund ay T im es v. the United Kingdom (no. 1), judgme nt of 26 Apri l 1979, 
Seri es A no. 30, p. 3 1, § 49). 

It a lso rega rds th e disclosure as having pursued the legitimat e a im of 
public safety, t he preve ntion of d iso rde r a nd crime a nd the protect ion of 
the righ ts of others. 

C. Whether the interference was justified 

i. The j1arties ' submissions 

68. Th e Government conside red tha t a ny inte rference was 
proportiona te. They pointed out that th e domes tic courts had a lready 
assessed the reasona bleness of the disclosure, and tha t this Court should 
not substitute its own assessm ent fo r that of the dom es tic inst itut ions. 

69. As to the reasons why a ny such inte rfe rence was proportionate, the 
Governm e nt emph as ised the obliga tion to protect the life and property of 
cit ize ns. G ive n the marg in of apprecia tion open to Sta tes to implement 
the most suitab le meas ures to combat crim e, the Governm ent 's view 
of CCTV as a powe rful weapon in t hat ba ttl e should be accepted. 
Disclos ure of CCTV footage compleme nted thi s a im: the po li cy was to 
give CCTV as prom ine nt a role as poss ible in orde r to avoid covert 
surve illance, to inspire µub li c confide nce and support for the system and 
to deter crimina ls. This a im of deterre nce was express ly acce pted by the 
High Cou rt as one of the bases of the Council 's conduct, a nd crim e had 
decreased since the install ation of the CCTV system. An importa nt 
clement of the publicity g ive n to CCTV had bee n the release of footage 
to th e media a nd the CCTV footage of the a pp li cant was a n entirely 
suit a ble illustrat ion of t he type of situa t ion constituting good publicity 
for CCTV. It was not a private tragedy sensationa lised by th e d isclosure 
of the footage s ince it d id not show the applicant's a ttempted sui cide and 
it was not apparent from the footage di sclosed t ha t he had made such an 
att empt or tri ed to injure him se lf in a ny way. This was not obvious to the 
Council opera tor, who did not know on t he relevant evening that th e 
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applicant had tried to commit suicide. Rather, the footage evidenced the 
police defusing a potentially dangerous situation. 

70. In addition, they argued that cooperation with the media to 
publicise the CCTV system would be undermined if it were necessary 
to obtain the consent of everyone who appeared on the images; the 
Government referred to scenes on crowded streets and to footage which 
might include missing persons whose consent could not be obtained. 

71. Moreover, the Government submitted that the nature of the 
impugned act and the parties' conduct were relevant considerations in 
this context also. As to the impugned act, they pointed out that the 
disclosed footage was obtained neither covertly, intrusively or selectively 
and the degree of intrusion was limited. The applicant, the Government 
suggested, courted attention by going to a busy junction at the centre of 
Brentwood clearly brandishing a knife, and he compounded the publicity 
thereafter by his voluntary appearances in the media. Indeed, it was 
during those appearances that his identity was first made known to the 
public and that the first public reference was made to his attempted 
suicide. The Council, the GmTrnment contended, acted in good faith in 
the public interest with no commercial motive. Since it had no facilities 
to mask faces on CCTV footage, it released the footage to the media on 
the understanding that the relevant television companies would mask 
the applicant's image. The fact that those companies did not do so, or did 
so inadequately, was not the responsibility of the Council. 

72. The applicant maintained that the interference was not 
proportionate given the serious nature of the interference. The Council 
should have, and could have, taken reasonable steps to identify the 
applicant and inform themselves of his situation. It should have, since 
the purpose of disclosing the film was to advertise widely the benefits of 
CCTV and not to identify a criminal. It could have, because there was only 
one person visible, whose identification would have been possible through 
the police, who had been called by the CCTV operator to the scene. 

73. Moreover, he considered that the Council's attempt at ensuring 
the masking of the relevant image was inadequate. If the Council did not 
have the facilities themselves, they should have ensured that the media 
properly carried out the masking. Written agreements would be a step in 
the right direction, but none were completed prior to the disclosures i11 his 
case. 

74. Furthermore, the applicant submitted that there was no 
sufficiently important counterrniling public interest. He was not a public 
figure and he had no public role. The disclosure was made not to catch a 
criminal or find a missing person but to satisfy the general aim of 
publicising the effectiveness of the CCTV system, with which aim 
properly masked images or other less intrusive footage would have been 
consistent. 
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75. The applicant contes ted th e Government's assert ion that th e High 
Court had a ·sesscd the proportionality of the inte rference. H e also 
rejected th eir conte ntion that he court ed attention on 20 Aug ust 1995. 
H e furth er disputed the ir questioning of hi s motivat ion by their 
reference to his vo luntary media appeara nces in 1996: hi s image had 
a lready been published and broadcast without hi s conse nt a nd he was 
identifi ed by those who knew him. H e then co rrectly pursued any 
remedi es ava il able, wh ich procedures were public, a nd he could not be 
critic ised for speaking about hi s predicam e nt to res ponsible media. H e 
faced the classic dil e mma of one whose privacy has bee n interfered with : 
seeking a remedy and defe nding one's position by speaking out inevitably 
led to further publicity. 

2. The Court's assessment 

76. In dete rmining wh eth er t he disclosure was "necessary in a 
democratic socie ty", the Court will conside r whethe r, in the light of the 
case as a who le, the reasons adduced to justify the disclosure were 
"re levant a nd sufficient" a nd whet her the m easures were proportionate 
to th e legitim a te a ims pursu ed. 

77 . In cases conce rning the disclo ure of persona l da ta, t he Court has 
recognised that a ma rgin of apprecia tion should be left to the competent 
national aut hor iti es in strik ing a fa ir balance betwee n the relevant 
connicting public and priva te interes ts. However, this ma rgin goes hand 
in hand with European supe rvis ion (see Funke v. France, judgme nt of 
25 February 1993, Seri es A no. 256-A, p. 24, § 55) a nd the scope of this 
margin de pends on such fac tors as the nature a nd se ri ousness of the 
interests a t stake and the gravity of the interfere nce (see Z v. Finland, 
judgme nt of 25 February 1997, Reports efjudgments and Decisions 1997-1, 
p. 348, § 99) . 

78. Z v. Finland rela ted to the disclosure in court proceedings 
without the a pplicant's conse nt of her health reco rds , includ ing her HIV 
status . Th e Court noted th a t the protection of person a l da ta was of 
fund a m e nta l importa nce to a pe rson's enjoyment of hi s or her right 
to res pect fo r private life a nd tha t th e dom est ic law must therefore 
afford appropr iate safegua rds to prevent a ny such disclosure as may be 
inconsi s tent with the guarantees in Art icl e 8 of the Convent ion . In so 
findin g, the Court refe rred , mutatis mutandis, to Articl es 3 § 2 (c), 5, 6 
a nd 9 of the Conve ntion for the Protect io n of Individu a ls with rega rd to 
Automatic Process ing of Persona l Data (European Trea ty Seri es no. I 08, 
Strasbourg, 198 1). It went on to find that the above conside rations were 
"especia lly valid " as rega rds the protection of the confide nti a lity of 
inform at ion a bout a person's HIV status, noting that the interes ts in 
protecting the confidenti a lity of such information weighed heavily in the 
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balance in determining whether the interference was proportionate to the 
legitimate aim pursued. Such interference could not be compatible with 
Article 8 of the Convention unless it was justified by an O\'erriding 
requirement in the public interest. Any State measures compelling 
disclosure of such information without the consent of the patient and any 
safeguards designed to secure an effective protection called for the most 
careful scrutiny on the part of the Court. 

79. As to the present case, the Court would note at the outset that the 
applicant was not charged with, much less convicted of, an offence. The 
present case does not therefore concern disclosure of footage of the 
commission of a crime. 

The Court has also noted, on the one hand, the nature and seriousness 
of the interference \\'ith the applicant's private life (sec paragraph 63 
above). On the other hand, the Court appreciates the strong interest of 
the State in detecting and pre\'cnting crime. It is not disputed that the 
CCTV system plays an important role in these respects and that that 
role is rendered more effective and successful through advertising the 
CCTV system and its benefits. 

80. However, the Court notes that the Council had other options 
available to it to allow it to achieve the same objectives. In the first place, 
it could have identified the applicant through enquiries with the police and 
thereby obtained his consent prior to disclosure. Alternatively, the Council 
could have masked the relevant images itself. A further alternative would 
have been to take the utmost care in ensuring that the media, to which the 
disclosure was made, masked those images. The Court notes that the 
Council did not explore the first and second options and considers that 
the steps taken by the Council in respect of the third were inadequate. 

81. As to the first option, it is true that individuals may not give their 
consent or that such an exercise may not be feasible where the footage 
includes images of numerous persons. In such circumstances, it could be 
argued that a consent-based system of disclosure could in practice 
undermine any action aimed at promoting the effectiveness of the CCTV 
system. However, in the present case, such limitations were not 
particularly relevant. The relevant footage clearly focused on and related 
to one individual only. It is not disputed that the Council, whose CCTV 
operator had alerted the police and observed their intervention, could 
ha\·e made enquiries with the police to establish the identity of the 
applicant and thereby request his consent to disclosure. Indeed, it 
appears from the Council's own CCTV News article of 9 October 1995 
that certain enquiries had been made with the police to establish that 
the relevant individual had been questioned and assisted, but not to 
establish his identity. 

82. Alternatively, the Council could have masked such images itself. 
While the Government confirmed that the Council did not have a 
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mas king facili ty, the Court notes th a t th e Council 's own guid e li nes 
indica te t ha t it was inte nd ed to have such a facili ty. Indeed , the Court 
not es that th e Council itse lf direct ly di sclosed in it own publica ti on, the 
CCTV News, s ti ll s ta ken from the relevant footage and that no a tt e mpt was 
made to mas k those im ages. 

83. As to the third op ti on of ensuring a ppropriate a nd sufficient 
mas king by th e media to whom footage is disclosed, th e Court notes tha t 
the High Court found tha t Angli a T elevision a nd the produ ce rs of the 
BBC prog ra mm e had bee n ora lly requ es ted to mas k th e a pplica nt . The 
Court conside rs, contra ry to th e view of the Hig h Court , t ha t it ·would 
have been reasona bl e for the Council to de ma nd writte n unde rta kings of 
the media to mas k images, whi ch require ment wou ld have emphas ised the 
need to ma inta in confidenti a li ty. Indeed the High Court suggested tha t 
lessons could be lea rnt from thi s "unfortunate incid e nt" a nd tha t , with 
the benefit of hindsig ht , the Council mig ht see if it could tig hten up its 
gu idelines to avoid simila r incide nts in the futur e. The Council itse lf 
cl ea rly intended to have a wr itt e n lice nce agree me nt with the produce rs 
of "C rime Bea t" but t hi s does not a ppea r to have bee n conclud ed as 
no fin a l a nd signed agree ment was di sclosed to the a pplicant or 
submitted by the Gove rnment to t his Court. The Essex poli ce g uide li nes 
recomm e nd writte n agree m ents wit h cla uses on mask ing. Moreove r, 
there is no evidence tha t the Yellow Advertiser was requ es ted to mas k the 
ap plicant 's image a t a ll. 

84. Furth e rmore, the relevant CCTV mate ri a l was released with the 
a im of promot ing the effective ness of the CCTV syste m in t he preve ntio n 
a nd detection or crim e a nd it was not therefore unlikely tha t the foo tage 
wo uld be used in such contexts. T hi s proved to be the case, most nota bl y in 
the BBC's "C rim e Beat" progra mm e. In such circumsta nces, a nd eve n 
though the a pplicant does not direct ly compla in a bout da mage to hi s 
reputa tion, t he Court consid ers that pa rticul ar care was requ ired of the 
Council , which wou ld reasona bly have incluclecl ve rifying with the po lice 
wh ethe r the individua l had, in fac t, been cha rged or not. It is d ifficu lt to 
acce pt tlt e Governm e nt 's exp la na ti on that th e Counci l was unawa1-e of hi s 
ide ntity. As noted a bove, the Council 's own CCTV News a rticl e of9 O ctober 
1995 would seem to imply t hat t he Council had es tabli shed that the 
relevant indivi dua l had been qu es tion ed a nd given ass ista nce fo r hi s 
prob le ms a nd could th erefor e have ver ifi ed wheth er the a pplicant had, 
in fact, been cha rged . Indeed, th e Yellow Advertiser had es ta bli heel by 
13 October 1995 that th e a pplicant had not been cha rged by the police. 

85. In sum , the Court doe· not find tha t, in th e circum stances of thi s 
case, there were releva nt or sufficient reasons which would justify the 
direct disclosure by th e Council to th e public of st ill s from th e foot age in 
its own CCTV News a rticl e without the Council obtain ing the applicant 's 
consent or masking hi ide ntity, or which would just ify its di sclosures to 
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the media without the Council taking steps to ensure so far as possible 
that such masking would be effected by the media. The crimt~-prevention 
objective and context of the disclosures demanded particular scrutiny and 
care in these respects in the present case. 

86. Finally, the Court does not find that the applicant's later voluntary 
media appearances diminish the serious nature of the interference or 
reduce the correlative requirement of care concerning disclosures. The 
applicant was the victim of a serious interference with his right to privacy 
involving national and local media coverage: it cannot therefore be held 
against him that he sought thereafter to avail himself of the media to 
expose and complain about that wrongdoing. 

87. Accordingly, the Court considers that the disclosures by the Council 
of the CCTV material in the CCTV News and to the Yellow Advertiser, 
Anglia Television and the BBC were not accompanied by sufficient 
safeguards to prevent disclosure inconsistent with the guarantees of 
respect for the applicant' private life contained in Article 8. As such, the 
disclosure constituted a disproportionate and therefore unjustified inter­
ference with his private life and a violation of Article 8 of the Convention. 

D. Other complaints under Article 8 of the Convention 

88. The applicant also appeared to suggest that the BBC, acting under 
Royal Charter, was a public authority as was Anglia Television which 
acted under the authority of the ITC constituted under the Broadcasting 
Act 1990. Even assuming that those media could rely on their rights 
under Article I 0 of the Convention, their broadcasts, he argued, also 
constituted unjustified interferences with his private life. The Govern­
ment did not consider that the applicant had, in fact, made that 
submission and, in any event, denied that either the BBC or Anglia 
Television rnuld be regarded as State bodies or public authorities within 
the meaning of Article 8 § 2 of the Convention. They relied, inter alia, on 
relevant domestic provisions and the conclusions to be drawn from the 
inclusion in Article I 0 of the Convention of the phrase concerning the 
licensing of broadcasting, television or cinema enterprises. 

The applicant also maintained that, given the significant impact on 
family members, the disclosure of the footage constituted a serious 
interference with his right to respect for his family life. 

89. The Court notes that the question of whether the BBC was an 
"emanation of the State" was left open by the Commission in Huggett v. the 
United Kingdom (no. 24744/94, Commission decision of 28 June 1995, 
DR 82-A, p. 98). However, in the light of the Court's finding of a violation 
in relation to the disclosure by the Council (sec paragraph 87 above), it 
does not consider it necessary to consider these complaints separately. 
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90. The applicant further argued that the State had failed to fulfil its 
positive obligation to protect his rights under Article 8 because he had no 
effective domestic remedy in respect of the disclosures. The Government 
maintained that there was no breach of any positive obligation and, more 
particularly, they argued that the applicant had available to him such 
remedies. The Court considers that the issue of the availability of a 
domestic remedy for the impugned disclosure by the Council 1s more 
appropriately considered under Article 13 of the Convention. 

II. ALLEGED VIOLATION OF ARTICLE 13 OF THE CONVENTION 
TAKEN IN CONJUNCTION WITH ARTICLE 8 

91. The applicant complained under Article 13 of the Convention 
taken in conjunction with Article 8 that he had no effective domestic 
remedy in relation to the relevant disclosures by the Council. 

92. The relevant part of Article 13 reads as follows: 

"Everyone whose rights and l'rcccloms as set l'orth in [the] Con\Tntion are violated 

shall ha\'C an cffectiYc remedy before a national authority ... " 

A. The parties' submissions 

93. The Government explained that the need for a law of privacy had 
been the subject of much debate for many years, many private members' 
bills and a number of official reports. The debate continued. However, the 
absence of a general right to privacy in domestic law did not, of itself, show 
a lack of respect for the applicant's private life. The question was rather 
whether the regime of legal protection which existed adequately protected 
the applicant's rights and the Government considered that it did. They 
pointed out that the common law and statutory remedies collectively 
provided a comprehensive regime of legal protection for privacy and 
therefore µer formed substantially the same function as a law of privacy. 

94. In particular, the Government pointed out that the applicant had 
been able to assert and vindicate his claims before the BSC, the ITC and 
the PCC. They accepted that it was not intended that the media 
commissions should provide a "legal remedy, in the sense of making 
pecuniary compensation available to an aggrieved individual who may 
have been injured by an infringement of the relevant codes". However, 
they contended that Article 13 did not require in every case a "court" or 
that a pecuniary award be available. In addition, the Government argued 
that the remedy of judicial review was also, in principle, capable of 
providing an adequate remedy and the rejection of the applicant's case 
did not undermine the effectiveness of that remedy. 
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95. The Government also maintained that a number of other remedies 
were available to the applicant. They considered the breach-of-confidence 
remedy to be the most relevant, suggesting that the applicant would have 
been entitled to bring such an action if he had been filmed "in 
circumstances giving rise to an expectation of privacy on his part''. The 
Government underlined that this was an area of the law which was 
heavily dependent on policy considerations and, consequently, it was an 
area that had been, and would continue to be, developed by the courts. 
The Convention jurisprudence had had an important impact on such 
developments and would have an even stronger impact with the coming 
into force of the Human Rights Act 1998. They also submitted that the 
applicant could have brought an action for defamation or malicious 
falsehood if any item had been misreported so as to suggest that he had 
been involved in a criminal act of violence against some other person. 

96. The applicant maintained that he had no effective domestic 
remedy. He had pursued the most relevant remedies (the media 
commissions and judicial review) but those remedies were ineffective: 
the "irrationality" criteria in judicial review could not be equated with 
the proportionality test under Article 8 and the media commissions could 
not award damages. 

97. In addition, he argued that a breach-of-confidence action would 
have had no realistic prospect of success. He noted that the Government 
had not quoted a single case where an individual in a relatively similar 
situation had obtained even partial satisfaction through this remedy. He 
considered their assertion that an expectation of privacy would be 
sufficient to give rise to such a remedy to be inaccurate in domestic law, 
and he found it noteworthy that the Government did not contend that 
he had failed to exhaust domestic remedies by not taking such an 
action. Moreover, he considered that the other remedies to which the 
Government referred were not relevant to his case. Certain of the 
statutes came into force after the relevant time, other statutes (relating, 
for example, to secret surveillance) could have no conceivable impact 
in the present case, and the common-law remedies to which the 
Government referred (for defamation, malicious falsehood, harassment 
and breach of confidence) were simply not relevant to the applicant m 
the particular circumstances of his case. 

B. The Court's assessment 

98. The Court notes that the applicant complained under Article 8 of 
the Convention taken alone and in conjunction with Article 13, inter alia, 
that he did not have effective domestic remedies. The Government did not 
argue that the applicant had failed to exhaust domestic remedies within 
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the meaning of Art icle 35 § 1 of the Convent ion. In the admiss ibili ty 
decis ion in t hi s case, th e Court cons ide red that th ere was a close 
connect ion between any issue rais ed und er Art icle 35 § I a nd t he me rits 
of the app li ca nt 's compla ints conce rning a lack of an e ffect ive dom est ic 
remedy and it joined a ny issue of ex haustion of dom es ti c remed ies to th e 
merits of the app licat ion. 

1. The a/JjJlicable legal principles 

99. The Court reitera tes that Article 13 guarantees the avail a bility of a 
re medy at nationa l leve l to enforce the sub tance of Conve ntion rights and 
fr eedoms in whatever form they may happen to be secured in the dome tic 
legal order. Thus, its effect is to require th e provision of a domestic remedy 
allowing the "com petent national authority" both to deal wit h the 
substance of the releva nt Convention compla in t a nd to grant appropriate 
re li ef (see Smith and Crady v. the United Kingdom, nos. 33985/ 96 and 33986/ 96, 
§ 135, ECHR 1999-VI, and Murray v. tlze United Kingdom, judgment of 
28 O ctobe r 1994, Series A no . 300-A, pp. 37-38, § IOO). That provision docs 
not, however, require the ce rt a in ty of a favo urabl e outcome (see Amann , 
cited above,§ 88, with furth e r references) or require the incorporat ion of 
the Convention or a particu lar form of remedy, Contract ing States be ing 
afforded a margin of app reciation in conforming with their ob ligat ions 
under th is provision (see Vilvarajah and Others v. the United Kingdom , 
judgme nt of300ctober 199 1, Series A no. 2 15, p. 39, § 122) . 

100. The Cou rt furt her notes that in Smitlz and Grady, cited above, it 
descr ibed the test of " ir rat ional ity" app li ed in judicia l review proceedings 
as fo llows: a cou rt was not entitl ed to interfe re with the exe rcise of an 
adm inistrative discret ion on substantive grounds save where the court 
was sat is fi ed that th e decision was un reasonab le in t he sense that it was 
beyond the range of responses open to a reasonable decision-m aker. In 
judging whet her thc <l ecision-m aker had exceeded this marg in of 
appreciat ion, the human rights ' context was im portant, so that th e more 
substa nti a l the interference with hum an righ ts, the more the court wou ld 
req uire by way of just ificat ion befo re it was sat isfi ed that the decis ion was 
reasonabl e. 

It was, however, furth er emphasised by the Court in that case that, 
notwithstanding a ny human rights con text, the thresho ld of irrat iona lity 
which an app li cant was req uired to surmount was a high one, as confirmed 
by th e dom es tic judgments in tha t case. Whil e thos e courts had 
com mented favourabl y on those a pplicants' submiss ions cha ll e nging th e 
just ificat ion of the relevant policy (against homosex ua ls in the armed 
forces), the domest ic courts had, neve rthe less, concl uded that the policy 
could not be sa id to be beyond the range of responses open to a 
reasonable decision-maker and, accord ing ly, could not be considered to 
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be "irrational". In such circumstances, the Court considered it clear that, 
F-vrn assuming that thF- cssrntial complaints of Ms Smith and Mr Grady 
before this Court were before and considered by the domestic courts, the 
threshold at which those domestic courts could find the impugned policy 
to be irrational had been placed so high that it effectively excluded any 
consideration by the domestic courts of the question of whether the 
interference with the applicants' rights answered a pressing social need 
or was proportionate to the national-security and public-order aims 
pursued, principles which lay at the heart of the Court's analysis of 
complaints under Article 8 of the Convention. It therefore concluded that 
Ms Smith and Mr Grady had no effective remedy in relation to the 
violation of their right to respect for their private lives in violation of 
Article 13 of the Convention. 

2. Application o/those principles to the present case 

J(ll. The Court observes, in the first place, that the present case is 
distinguishable from James and Others v. the United Kingdom (judgment of 
21 February 1986, Series A no. 98, pp. 47-48, §§ 85-86), Leander v. Sweden 
(judgment of 26 March 1987, Series A no. 116, pp. 29-30, § 77) and The 
Sunday Times v. the United Kingdom (no. 2) (judgment of 26 November 1991, 
Series A no. 217, p. 32, § 61), which establish that Article 13 cannot be seen 
as guaranteeing a remedy against primary legislation or equivalent 
domestic norms. The legislation rcleYant to the present case did not 
require disclosure of the CCTV material and the complaint is about the 
Council's exercise of its powers to disclose. 

(a) The regime of legal protection for privacy 

102. As in Winer v. the United Kingdom (no. 10871/84, Commission 
decision of lOjuly 1986, DR 48, p. 154), the Government argued that the 
Court should analyse the protection of privacy by the "regime of legal 
protection for privacy" as a whole, this regime effectively carrying out the 
role of a law of privacy. 

However, the Court's task is not to review the relevant law or practice 
in the abstract but rather to confine itself, without overlooking the general 
context, to examining the issues raised by the case before it (see Ama1111, 
cited above, § 88) and, in particular, to considering only those remedies 
which could have some relevance for the applicant (see N. v. Sweden, 
no. 11366/85, Commission decision of 16 October 1986, DR 50, p. 173; 
Winer, cited above; and Stewart-Brady v. the United Kingdom, nos. 27436/95 
and 28406/95, Commission decision of2July 1997, DR 90-A, p. 45). The 
Court considers that it is not relevant, therefore, to examine remedies 
which were not in force at the relevant time or those which had no 
relevance to the facts of the applicant's case. 



PECK v. TH E UNITED KJNGDO~I J DG~IENT 155 

I 03. Th e Court notes in this regard that the a pplicant did not 
compla in a bout ma licious acts on the part or the Counci l, a bout untru e 
reports or, a t least directly, a bout an attack on hi s reputat ion. It is not 
di sputed that issues or trespass, ha rass me nt , nuisance, copyright, breach 
or contract or sec ret survei ll a nce by security services have no relevance to 
the app licant 's compla ints. Similarly, the Governm e nt did not ugges t 
that th e Data Protection Act 1998, the Sexua l Offe nces (Amendme nt) 
Act 1976, the Ch ildre n a nd Young Persons Act 1933 had a ny relevance to 
the facts or th e prese nt case. The Human Right s Act 1998 did not come 
in to force until O ctober 2000, that is, after the relevant facts or th e 
app licants' case. 

104·. The Court has therefore confin ed its assessm e nt to the remedies 
wh ich could be considered to have had some relevance to th e a pplicant 's 
compla ints. 

(b) Judicial review 

I 05. The Cou rt has found tha t the applicant's right to res pect for his 
private li fe (see paragraph 87 a bove) was violated by t he disclosure by the 
Council or t he relevant footage. It notes that at th e material t ime the 
Convent ion did not fo rm part or dom es tic law and questions as LO whether 
the disclosure violated the applicant 's rights under Articl e 8 and , in 
particular, as to whether the disclosure had been shown by th e authoriti es 
to respond to a press ing socia l need or to be proportionate to any legitimate 
a im se rved, were not qu est ions to which a nswers could be offe red. 

As in Smith and Grady, cited above, the sole relevant is ·ue before th e 
dom es ti c courts was whether the po li cy could be said to be " irrational". 
As in Smith and Grady, the present High Court noted that th e a pplicant 
had suffered a n invas ion or privacy but that, unless a nd until the re was a 
gene ra l right or privacy in domes tic law, reli a nce had to be placed on the 
guidance provided by codes or pract ice or otherwise to avoid such 
undes irable inva ions or privacy. Th e High Court we nt on to examine a 
number or ractors, including the important role or CCTV cameras in 
public places, th e im ages captured by those cameras, the a tt empt (a lbeit 
unsuccess rul) by th e Council to e nsure that the a pplicant 's identity was 
mas ked and the fact that the footage was not sold for comm e rcia l gain. 
Th e High Court conclud ed that, whil e lessons could be lea rn ed from the 
unfortun a te incident, including the necess ity to tighten up the Council 's 
guideli nes to seek to avoid a s imila r incident in the future, it was satisfied 
that the Council could not be sa id to have acted " irra tiona lly in the se nse 
tha t they had take n leave or the ir senses or had acted in a manner in which 
no reasonabl e authority could sensibly have acted ". 

I 06. In such circumstances, th e Court cons iders that th e thres hold at 
which the High Court could find t he impugn ed disclosure irrationa l was 
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placed so high that it effectively excluded any consideration by it or the 
question of whether the interference with the applicant's right answered 
a pressing social need or was proportionate to the aims pursued, principles 
which as noted above lie at the heart of the Court's analysis of complaints 
under Article 8 of the Convention. 

As to the Government's reference to Alconbu~f' Develojnnents Lid, 
cited above, the Court notes that that case post-dated the entry into 
force of the Human Rights Act 1998. Moreover, the relevant comment 
concerning the place or the principle of proportionality in domestic law 
was accepted by the Government to be obiter dictum. In any event, the 
Government do not suggest that this comment is demonstrative or the 
full application by domestic courts of the proportionality principle in 
considering, in the judicial review context, cases such as the present. 

107. The Court finds therefore that judicial review did not provide the 
applicant with an effective remedy in relation to the violation of his right 
to respect for his private life. 

(c) The media commissions 

108. The Court notes that the Government submitted that the 
proceedings before these commissions provided the applicant with an 
opportunity to assert and vindicate his rights. However, they accepted 
that those bodies were not "intended to provide a legal remedy, in 
the sense of making pecuniary compensation available to an aggrieved 
individual who may han~ been injured by an infringement of the relevant 
codes". 

109. The Court finds that the lack oflegal pmH'r or the commissions to 
award damages to the applicant means that those bodies could not prcl\·ide 
an effective remedy to him. It notes that the ITC's power to impose a line 
on thf relevant television company does not amount to an a\\·ard or 
damages to the applicant. While the applicant \\·as aware of the Council's 
disclosures prior to the Yellow Advertiser article of February 1996 and the 
BBC broadcasts, neither the BSC nor the PCC had the power to pre\Tnt 
such publications or broadcasts. 

(d) An action in breach of confidence 

110. The Court considers the fact that the Government did not claim 
that the applicant had failed to exhaust this remedy to be particularly 
noteworthy, given the Commission's finding that Earl and Countess 
Spencer's application (cited above) was inadmissible on this ground. 

111. The Court considers that the facts of this case arc, in any event, 
sufficiently different from those in Earl and Countess Spencer, cited above, 
as to allow the Court to conclude that the present applicant did not have 
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a n actionab le remedy in breach of confide nce a t the relevant t ime, eve n 
accept ing th e Gove rnment 's descrip tion of tha t remedy. 

In th e fi rs t place, Ea rl and Countess Spence r had a s trong case on 
th e facts th a t fo rm er fri ends had di sclosed in ecre t indi sputa bly private 
inform a tion previously g ive n to them on a confidenti a l bas is by t he 
a pplican ts. The prese nt a pplicant would have had much g reater difficulty 
in es tabli shing t ha t the foo tage di sclosed had t he " necessa ry qua lity or 
confidence" a bout it or t ha t the in fo rm a tion had bee n " impa rted in 
circumsta nces importing a n obliga tion of confide nce" . Th e Gove rnment 
a rgu ed befor e th e Court under Articl e 8 tha t th e a pplicant 's ri ght to 
res pec t for hi s priva te life had not even been engaged . Th r.y have cited no 
domes ti c ea e which could be considered simila r o r ana logous to the 
prese nt case a nd which wo uld suggest th a t th ese two elements of the 
breach-of-confidence cla im we re sa ti sfi ed. Douglas v. Hello.1 Ltd, cited 
a bove, pos t-d a ted t he re levant fa cts of th e prese nt case a nd , as 
import antly, the entry into fo rce of th e Hum a n Rights Act 1998. In 
a ny eve nt, only one of three judges in t ha t case indicated tha t he was 
prepa red to find t ha t t he re was now a qua lifi ed righ t to privacy in 
domes ti c law. Moreove r, t he Court is not persuaded by t he Gove rnm e nt 's 
a rgum ent t hat a findin g by t hi s Cour t that t he a pplican t had a n 
"ex pectat ion or privacy" would mean that the elements or the breach-of­
confid ence action vvere es ta bli shed. Th e Cour t finds it to be unlik ely th a t 
the dom es ti c courts would have accepted a t the relevant t im e tha t the 
im ages had the "necessary qu a li ty or confide nce" about t hem or t ha t th e 
inform a tion was " impa rt ed in circumsta nces importing a n obliga tion of 
confid ence". 

Secondly, once the ma te ri a l in qu es tion was in the public domain, its re­
publicat ion was not acti ona bl e as a breach of confide nce . Such an ac tion 
cou ld not have bee n contempla ted befor e th e a pplicant became awa re of 
the di sclosures by th e Council of th e CCTV ma te ri a l na mely, prior to 
O ctober or Nove mber 1995 . According ly, a cla im of breach of confide nce 
would not have been act ionable in respect of the Brentwood Week01 News or 
t he Yellow Advertiser a rticles or in respect of the BBC broadcas t. 

11 2. G ive n th ese defi cie ncies, it not necessa ry to consider wh ether a n 
award or da mages wou ld have bee n available in a breach-of-confid e ncr. 
action. The Court wou ld conf'ine itse lf to noting tha t , despite thi s be ing 
the second a rea of di spute betwee n the pa rti es in Earl and Countess 
Spencer, cited a bove, no a ttempt has been made by t he Governm e nt in the 
presen t case to cl a rify how da mages could have bee n award ed in th e 
a bsence of a pr ior injunction. Th e a pplicant could only have appli ed fo r 
such an injunction a ft e r he became aware of th e di sclosures in late 
O ctober or ea rly Nove mber 1995 a nd therefore only against the Yellow 
Advertiser a nd the BBC. Although an award of a n acco unt of profit s is not 
dependent on the grant of a prior injunction, the Governm ent have 
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referred to no case where this has been ordered in respect of a broadcast. 
While an account of profits in respect of the national press was a 
possibility open to Earl and Countess Spencer, the Yellow Advertiser had a 
local as opposed to a national circulation. 

3. The Court '.i· conclusion 

113. In such circumstances, the Court finds that the applicant had no 
effective remedy in relation to the violation of his right to respect for his 
private life guaranteed by Article 8 of the Convention. The Court does not 
accept as relevant the Government's argument that any acknowledgment 
of the need to have a remedy will undermine the important conflicting 
rights of the press guaranteed by Article 10 of the Convention. As noted 
above, the Council, and therefore the media, could have achieved their 
objectives by properly masking, or taking appropriate steps to ensure 
such masking or, the applicant's identity. 

114. Accordingly, there has been a violation of Article 13 of the 
Convention taken in conjunction with Article 8. 

III. APPLICATION OF ARTICLE 41 OF THE CONVENTION 

115. Article 41 of the Convention provides: 

"If the Court finds that there has been a \'iolation or the Convention or the Protocols 

thereto, and if the internal law of the High Contracting Party concerned allows only 

partial rcparal ion lo be made, the Court shall, if' necessary, afford just salisfortion to 

the injured party." 

116. The applicant claimed compensation for the non-pecuniary 
damage suffered by him and reimbursement of his pecuniary losses and 
his legal costs and expenses. The GoYernment contested these claims. 

A. Non-pecuniary damage 

117. The applicant claimed 7,500 pounds sterling (GBP) in respect of 
non-pecuniary damag·e. He underlined the distress, anxiety, embarrass­
ment and frustration suffered by him as a consequence of the impugned 
disclosures: he had been the subject of taunts, jokes and abuse from 
neighbours, the assumption was made that he was part of a crime 
problem and he had to explain his personal problems to his family after 
the relevant coverage in the media. He emphasised that the footage 
related to a distressing time for him, that the dissemination was without 
his knowledge or consent, that the consequent publications and 
broadcasts were at local and national lewl and that he had no remedy in 
national law. 
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The Gove rnment a rgued that the findin g ofa violat ion wou ld constitute 
suffi cient just sa ti sfact ion in itse lf or, a lterna tively, tha t a sum of 
a pprox im a te ly GBP 4,000 wou ld be appropriate com pe nsa tion. 

11 8. The Court obse rves tha t some form s of non-pecunia ry da mage, 
including emotional d istress, by t he ir ve ry nature cannot a lways be t he 
obj ect of concrete proof. H oweve r, thi s does not prevent the Court from 
mak ing a n awa rd if it co nsiders t hat it is reasonab le to ass um e tha t 
a n app lica nt has suffe red injury requiring fin a ncial compensat ion (see 
Davies v. the United Kingdom, no. 42007/98, § 38, 16July 2002). 

11 9. The Court has noted above the reasons why it conside red t he 
in te rfe rence with th e a pplicant's p rivate life to be a se ri ous one and the 
personal consequ ences for t he ap plicant of th e wide di sse mina tion of 
t he footage , toget he r with th e a bsence of any e ffec tive remedy in these 
respects (on thi s la tt er point, see D.P. and J. C. v. the Uni ted Kingdom, 
no. 387 19/97, § 142, l 0 O ctober 2002). It cons iders tha t th e a pp licant 
must the reby have suffe red signifi cant di stress, emba rrass me nt and 
frustrat ion which a re not sufficiently compe nsated by a findin g of 
viola tion. 

120. The Court there fore awa rds the a ppli cant on a n equ itabl e bas is 
11 ,800 euros (EUR) in respec t of non-pecuniary dam age. 

B. Pecuniary damage 

12 1. T he a pplicant a lso cl aimed re imburse ment of pecuni a ry damage 
incurred by him as a d irect result of the matters constituting a violat ion in 
th is case. In part icular, he cla imed compe nsation in th e sum of GBP 2,500 
for expe nses he incurred in pursuing hi s a ppli ca tions be fore the BSC , the 
ITC, the PCC, the High Court a nd thi s Court. This a mount included hi s 
trave l ex pe nses (to a l lend mee t ings with his represe nta t ives a nd to attend 
hearings) , loss of sala ry (du e to the na ture of hi s work , th e applicant 
claim ed to have lost wages fo r the periods he was obliged to at tend 
mee tings and hearings), toge the r with postage and te lephone cos ts. T he 
Governm ent pointed out t ha t t he a pplicant cl a im ed those expe nses 
withou t providing any evidence. T hey added tha t, in so far as t hey were 
incurred in dom es tic proceedings, th ey were not necessa rily and 
reasonably incurred in th e course of the Conve ntion proceedings and 
there for e we re not recove ra bl e. 

122. The Court obse rves th a t these claims of the a pplicant have not 
been suffi ciently deta il ed by him, the app li cant cla iming a g loba l fi gure 
fo r a ll such ex penses, a nd t ha t, im portantly, he has not submitted any 
docum ents vouching such pecuni a ry losses. In such circumstances, the 
Court does not award th e app li can t compensat ion fo r pecunia ry damage. 
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C. Legal costs and expenses 

123. The applicant further claimed reimbursement of his legal costs of 
both the domestic and Convention proceedings. 

124. As to the domestic proceedings, the applicant claimed 
GBP 5,047.40 (inclusive of value-added tax (VAT)) in respect of 
proceedings before the PCC, the ITC and the BSC. This was based on a 
charge-out rate of GBP 140 per hour for a senior solicitor and GBP 100 per 
hour for a legal officer. In addition to telephone calls and letters, 3 hours 
45 minutes were accorded to the PCC proceedings and 1 hour 55 minutes 
were accorded to the ITC proceedings, the applicant not specifying 
whether this represented the time of the solicitor or the legal officer. 
Additionally, the applicant claims for 13 hours 25 minutes of solicitor's 
time and 5 hours of a legal officer's time for the BSC proceedings. It 
appears that legal aid was available for the judicial review proceedings, 
and no claim was made in that respect. 

The Government rejected this claim, arguing that the costs were not 
necessarily or reasonably incurred in the course of Convention proceedings. 

125. The applicant also claimed GBP 11,563.54 in respect of the costs 
to elate of the Convention proceedings up to and including research on the 
submissions to be made under Article 41 of the Convention. This 
represented work clone by a solicitor and a legal officer (at the hourly 
rates set out above) and by a Queen's Counsel. A detailed bill of costs 
was submitted which noted time spent at each stage and disbursements, 
including Counsel's fees. Counsel's fee note has also been submitted (in 
the amount of GBP 1,727.25). The Governmr:nt submitted that the costs 
claimed should be reduced if the Court was to find only partially in favour 
of the applicant and by any legal aid paid to the applicant. 

126. Finally, the applicant claimed GBP 19,000 approximately 
(inclusive of VAT) in respect of the "anticipated costs" of Convention 
proceedings after the admissibility stage and prior to this juclgment. The 
Government commented that this aspect of his claim was too speculative 
and that any future costs should be addressed if and when they were 
incurred. 

127. The Court reiterates that only legal costs and expenses found to 
have been actually and necessarily incurred and which are reasonable 
as to quantum are recoverable under Article 41 of the Convention (see 
Lustig-Prean and Beckett v. the United Kingdom Uust satisfaction), nos. 31417 /96 
and 323 77 /96, § 32, 25 July 2000). The Court further notes that the costs of 
the domestic proceedings can be awarded if they are incurred by applicants 
in order to try to prevent the violation found by the Court or to obtain 
redress therefor (see, among other authorities, Le Compte, Van Leuven 
and De Meyere v. Belgium (Article 50), j udgment of 18 October 1982, Series A 
no. 54, p. 8, § 17). Costs in respect of the domestic proceedings were in fact 
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award ed a t pa ragraphs 30 to 33 of Lustig-Prean and Beckett Uust satisfaction) , 
cited a bove. 

128. Acco rdingly, th e Court considers tha t it was reasonable, g iven t he 
absence of oth er remedi es, for t he a pplicant to have sought some public 
recognition of th e breach of hi s privacy a nd some vindicati on of hi s 
pos ition befo re t he media commi ss ions. Indeed, t he Gove rnm ent a rgued, 
in the context of Articl e 13, tha t th ese commiss ions fo rm ed pa rt of th e 
legal regim e of privacy pro tection in the U ni ted Kin gdom a nd a llowed 
the a ppli cant to "asse rt a nd vindicate" hi s rights . The a pplicant was in 
fact successful before th e BSC and ITC, both bodies recognising tha t 
there had bee n a breach of privacy and their decisions being later 
published . H e may have been unsuccessful befor e th e PCC, but thi s does 
not imply that th e cos ts incurred in thi s connection can be conside red to 
have been unnecessarily incurred (see, for exampl e, Findlay v. the Uni ted 
Kingdom, judgment of 25 Februa ry 1997, Reports 1997-I, p. 284, § 91). 
Neve rtheless, the Court does not conside r tha t a ll of the fees we re 
reasona ble as to qu antum g ive n t he na ture of t he proceedings before 
those bodies and, in pa rti cul a r, it consid ers excess ive t he hours billed in 
res pect of the BSC compla int a nd the leve l of invo lve ment of both a legal 
offi ce r and a senior so li citor. 

129. According ly, the Court awa rds, on a n equita ble bas is, EUR 3,000 
in rela tion to the cos ts of the domes tic proceedings . 

130. As to the Conve ntion proceedings, the Court has noted th e 
detail ed bill of cos ts of the a pplicant 's r epres entatives and tha t both of 
hi s complaints (unde r Article 8 ta ken a lone and in conjunction with 
Article 13) have bee n found to disclose violations of the Conve ntion. As 
to the Gove rnme nt 's obj ec tions to hi s claim for anti cipa ted cos ts, th e 
Court would not make a n awa rd as regards costs in respec t of pos t­
admiss ibility obse rvations since none were required to be, or we re, 
submitted on the applicant 's beha lf. On the oth er hand , it conside rs tha t 
the costs of researching, d raftin g a nd filing the Article 4 1 submiss ions 
were necessarily incurred and a re reasonable as to qu antum. 

13 1. The Court, according ly, awards the a pplicant a tota l sum of 
EUR 15,800 in res pect of the cos ts of the Convention proceedings less 
EUR 725 paid by the Council of Europe to the applicant in legal a id , the net 
award in respect of the Conve ntion proceedings amounting to EUR 15,075 . 

132. Th e tota l award in respect of th e legal costs and expenses of th e 
dom estic and Conve ntion proceedings a mounts therefor e to EUR 18,075. 

D. Default interest 

133. The Court conside rs it appropriate tha t the default interes t 
should be based on the ma rginal lending rate of the European Central 
Bank, to which should be add ed three percentage points. 
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FOR THESE REASONS, THE COURT UNANIMOUSLY 

I. Holds that there has been a violation of Article 8 of the Com-cntion; 

2. Holds that there has been a violation of Article 13 of the Convention 
taken in conjunction with Article 8; 

3. Holds 
(a) that the respondent State is to pay the applicant, ,,·ithi11 three 
months from the date on which the judgment becomes final according 
to Article 44 § 2 of the Convention, the following amounts to be 
converted into pounds sterling on the date of settlement: 

(i) EUR 11,800 (eleven thousand eight hundred euros) in respect of 
non-pecuniary damage; 
(ii) EUR 18,075 (eighteen thousand and se\'Cnty-fivc curos) in 
respect of costs and expenses, including any \·aluc-aclclccl tax that 
may be chargeable; 

(b) that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amounts at a 
rate equal to the marginal lending rate of the European Central Bank 
during the default period plus three percentage points; 

4. Dismisses the remainder of the applicant's claim forjust satisfaction. 

Done in English, and notified in writing on 28January 2003, pursuant to 
Rule 77 §§ 2 and 3 of the Rules of Court. 

Michael O'BoYLE 
Registrar 

Matti PELLOJ\'PAii. 
President 
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SOMMAIRE 1 

Divulgation au public d'une sequence filmee par une camera de television 
en circuit ferme, montrant un individu sur la voie publique 

Article 8 

Vie /1ri vee - Divulgation au public d'une sequencefi lmee /1ar une camera de television en circuit 
Jenne, montrant w1 individu sur la voie /n1blique - Ingerence - Surveillance de lieux publics 
par des dis/1ositifs photogra/1hiques - Enregistrement de donnees - Divulgation d'enregistrements 
au jJUblic - Portee du droit a la vie /1ri vee dans les lieux jmblics - Previsibilite de la divulgation 
au public de donnees enregistries dans un lieu /JUblic - SO.rete publique - Prevention des 
ir!fi·actions penales - Difense de l'ordre - Droits d'autrui - Necessaire clans une societe demo­
cratiqu.e - Role de la television en circuit Jenne clans la /1reve11 tion des infractions penales -
Importance que revet l 'obtention du consentement d'un individu ou le masqu.age adequat de son 
identittf - Existence de garanties apj1ro/Jriees - Proportionnalili 

Article 13 

Recours effectif - Portee du controle juridictionnel - Seuil de l 'irrationalite trap eleve pour 
determiner si la mesure est /Hoportionnee - Recours ne /1riv0)1ant /1as l'octroi de dommages­
interels - Recours pour manquemenl au devoir de discretion 

* 
* 

Ignorant qu'i l e ta it fi lme par une camera d e television e n circuit fe rm e («1VCF »), 
le requeran t te n ta de se su icider sur la voie publiqu e. Al ert ee par l'operat eur de la 
TVCF, qui ava it se ule ment vu que l' intc resse etait muni d 'un coutea u, la po lice 
inte rvint e t lui adm inistra les premi e rs soins. Le requ erant fut libere sans ctrc 
inqui etc . L'autorit e locale publi a par la suite un bu ll e tin comportant deux 
photogra phi es ex traites de la seque nce pert in ent e, sans masque r le visage d e 
l' inte resse; elles accompagnai ent un a rticl e intitul e « Risque evit e - Le 
part enariat cntre la JVCF e t la police d esamorce un e situ a tion pote nti e ll ement 
dange reusc ». Deux journaux loca ux fire nt auss i paraltre d es photograph ies, e t 
un e chalne de te levision loca le d iffu sa la sequ ence rela tive a !' incid e nt e n 
masqua nt le visage du req uerant d 'un e maniere qui fut pa r la su ite jugee 
insurfisant e par la Commission de la television ind epend a nt e (ITC). L'a ut or ite 
loca le co nse ntit ega leme nt a fourn ir la seque nce e n vue de son inser tion clans 
!'e mi ss ion «Crime Beat», diffusee sur la chalne de te levisio n na tiona le BBC , a la 
condition, exprimee orale ment , qu e nu l ne plit etre id entifi e . O r bea ucoup des 
a mis e t d es membres de la fam ill e du requerant reconnure nt celui-ci e n voya nt 
!'em iss ion, e t le masquage fut juge inadeq ua t par la Commiss ion des principes e n 

I . Reclige pa r le grc rTc, ii ne li e pas la Cour. 
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matiere de racliodiffusion (BSC). L'interesse fit uncertain nombre d'apparitions 
dans les mcclias pour denoncer la publication de la sequence litigieuse, et ses griefs 
furent accueillis par l'ITC et la BSC. Une plainte qu'il avait dcposee aupres de la 
Commission des plaintes relatives a la presse fut par contre rejetee, sort que 
connut egalcment une demande de contr6le juridictionncl presentee a la 
High Court, celle-ci cstimant que l'autorite locale n'avait agi ni illcgalement ni de 
maniere irrationnelle. 

I. Artie!!' 8: la surveillance des actes d'un indiviclu clans un lieu public au moyen 
d'un dispositif photographique, sans enregistrement, n'entrainc pas en soi une 
ingerence clans la vie privee, mais l'enregistrement de donnees et le caractcre 
systematique ou permanent de celui-ci peuvent justifier la conelusion contraire. 
En l'espece, le requeranl n'alleguc pas que la surveillance de ses mouvements et 
la creation d'un enregistrement permanent soicnl constitutivcs cl'une ingerence; ii 
considcre plutot que ce qui a clonnc lieu a une telle ingercncc, c'est la clivulgation 
de l'enregistrement d'une maniere qu'il n'aurait pu prevoir. L'interesse se trouvait 
certes sur la voie publique, mais pas pour y participer a un evenement public, et ii 
n'etait pas lui-meme un personnagc public; Jes faits se deroulaient en fin de soiree 
et ii etait plonge clans un etat de clctresse; de plus, s'il portait un couteau, aucune 
charge ne fut ulte'ricuremcnt retcnue contre Jui a cet egarcl. La tentative de suicide 
proprement elite ne fut ni enregistree ni divulguee, mais ses suites immediates 
furent revelces au public sans que l'iclentite du requerant eut ete dissimulee de 
maniere adequate. Des !ors, !'incident en question a c'tc vu clans une mesure 
excedanl [argement CC qu'un passanl aurait pu voir OU CC qui aurait pu etre 
observe a des fins de sccuritc, et au-dela de ce que l'interesse aurait 
raisonnablemcnt pu prevoir. Aussi la divulgation constitue-t-elle une ingerence 
grave dans le droit du requerant au respect de sa vie privee. Cette atteinte avait 
une base en droit interne, elle etait previsible et elle poursuivait Jes buts legitimes 
que sont la surete publique, la dffense de l'ordre, la prevention des infractions 
pcnales et la protection des droits cl'autrui. Quant a la neccssite de la divulgation, 
l'affairc ne rnncernait pas la commission d'unc infraction; ii n'cst pas conteste que 
la TVCF remplissait clans la chasse aux delinquants cl la prevention de la 
criminalite une fonction importantc, clont l'efficacite etail renforcec par la 
publicitc donnee aux avantages de ce systeme, mais l'autorilc locale dispusait 
cl'autres solutions. Premieremcnt, elle aurait pu rechercher l'identitc du 
req ut'rant et solliciter son accord: s'il est vrai que Jes particuliers peuvent refuser 
de donner leur consentement cl qu'il peut se revcler impossible de l'obtenir 
lorsqu'une sequence montrc de nombreuses personnes, la sequence incriminee en 
l'espece concernait un seul individu, et nul ne conteste que l'autorite locale aurait 
pu se renseigner aupres de la police pour etablir l'identite de la personne en 
question. Dcuxicmcmcnl, l'autoritc locale aurait pu masquer ellc-meme Jes 
images: si elle ne disposait pas de l'equipement neccssaire, ii ressortait de ses 
lignes directrices qu'elle avait ]'intention de s'en doter; en tout etat de cause, elle 
ne s'est aucunement employee a voiler Jes images diffusees clans son propre 
bulletin. Troisiemement, ellc aurait pu veiller soigneusement ace que Jes medias 
masqucnt lcs images: a cet egard, ii eut ete raisonnablc d'exiger des engagements 
ecrits plut6t que des promesses verbales. Or l'autoritc locale n'a pas etudie Jes 
clcux prcmicrcs solutions, et lcs mesures prises par clle clans le cadre de la 
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tro i ·icme e ta ient insuffi sa ntes . Une vig il a nce part icu li e re s' imposa it - et en 
l'cspece ii aura it fa llu ve rifi er si des cha rges avaie nt ete re tenu es co ntre le 
requ era nt - lorsqu e Jes im ages rure nt diffu see cla ns le but de mettre en ava nt 
l'c ffi cacit e du sys te me de TVC F qu a nt a la preve nti on de la crimina lit c. Ain i, vu 
Jes circonsta nces de l'espcce, ii n 'y ava il pas de ra isons pertin entes e t suffi sa nt es 
propres a justifi er la divulgation d irecte de photogra phies a u pub lic sans que le 
consent ement de l' interesse eut ete obte nu ou sans qu e son identite e ut e te 
cachee, ou la divulga tion des im ages a ux med ia· sans qu e des mes ures eusse nt 
e le pri ses pour s'ass ure r a uta nt qu e poss ible qu 'un tel masqu agc se ra it effectu e. 
Les a ppa ritions volonta ircs du requ era nt cla ns Jes medias n'a tt enue nt ni la gravite 
de l' ingere nce ni !'exigence corre la t ive de prudence. Les divulgations litigieuscs 
n'onl pas etc assort ies de ga ra nti es suffisa ntes, e t e lles ont con ·titu e une a u e int e 
disproportion nee a la vie privee de l' in teressc. 
Conclusion: viola t ion (una nimite) . 
2. Articl e 13 : la Cour a Ii m ite son a pprecia ti on aux recours dont on peu t 
considere r qu ' il s prese nt a ient un ce rta in inte rct qu a nt a ux g riefs du requ era nt. 
En ce qui conce rn e le co ntrole juridictionnel, le seul proble me ouleve deva nt Jes 
t ribuna ux na tiona ux eta it de savoir si la politique en cause pouvait passer pour 
« irra tionn ell e» . Le sc uil c tait si e leve qu ' il exclu a it cla ns la pra t ique tout exa men 
de la qu estion de savo ir si l' a ttein tc a u dro it de l' in te resse repo nd a it a un beso in 
socia l imper ieux ou eta it proportion nee. En co nsequ ence, le co ntrole juridictionn e l 
n'offra it pas un recours cffec tif. Qua nt a ux commi ssions des medias, le fa it qu 'e ll es 
n'ava ient pas le pouvoir d 'a llouer des domm ages-intere ts implique q u 'c ll cs 
n'eta ient pas a m eme d'offr ir un rccours effec tif. Enfin, s'agissa nt de la poss ibilite 
de fo rm er un recours pour ma nqu e ment a u devoir de discretion, on peut conclure 
qu e le requ era nt ne di sposa it pas d 'un t cl rccours a l'e poqu e consid eree : ii es t pcu 
proba ble qu e les tribun a ux a ura ient admis qu e Jes im ages avaie nt la « necessa ire 
qu a lite de confidence» ou qu e !' in fo rma tion avail c te «communiquee cla ns des 
circonsta nccs a ppe la nt un devoir de discretion ». De surcrolt , un e foi s Jes im ages 
cla ns le domaine public, un e nouve ll e publica tion de celles-ci ne pouva it donn er li eu 
a un recours pour ma nqu ement a u devoir de discretion, e t pa reill e acti on n'a ura it 
pu etre envisagee avant qu e l ' inte resse e ut conn a issa nce de la divulgati on. Compt e 
tenu de ces fa ill es, ii n'y a pas lieu de recherche r sides dom mages- intere ts a uraie nt 
pu c tre octroyes. En conclu sion, le rcqu erant n'a di spose d 'aucun rccours effect if. 
Conclusion : violat ion (un a nimite). 
Article 4 1: la Cour a ll ouc a l' interesse des montants pour domm age moral e t pour 
ses fra i e t depens. 
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En l'affaire Peck c. Royaume-Uni, 
La Cour europee nn r' des D ro its de l'Hommr' (quatri P.mr' sed ion), 

s iegeant en une cha mbre composee de : 
M. M. P ELLOJ\Pfi.l'i, president , 
Sir Nicolas BRATZA, 

MM. A. P ASTOR RID RUEJO, 

M. FISCHBAC H, 

R. MARUSTE, 

S. P AVLOVSCI-11 , 

L. GAR LICKl ,juges, 
e t de M. M. O'BOY LE,greffierdesection, 

Apres en avo ir delibere en cham bre du conseil le 7 janvier 2003, 
Re nd l'a rret que voici, adop te a ce tt e date : 

PROCEDURE 

I. A l'o rig ine de l'a ffa ire se trouve une requ ete (n° 44647/ 98) diri gee 
contre le Royaum e-Un i de Grande-Bre tagne et d 'lrl a nde du Nord e t dont 
un resso r tissant de ce t Etat, M. Geoffr ey Dennis Peck (« le req uerant »), 
ava it sa is i la Comm iss ion europee nn e des D ro its de !'H omme (« la 
Commiss ion ») le 22 avril 1996 en ve rtu de l'ancie n a rticl e 25 de la 
Conve ntion de sauvegarde des Dro its de !'Homme et des Libertes 
fondamenta les (« la Convent ion »). 

2. Le requ erant , qui ava it e te admi s a u be nefi ce de !'assista nce 
judicia ire, e ta it represente pa r M. P. Leach, solicitor et charge de cours a 
Landres . Le go uve rnement britannique (« le Gouve rnement ») e ta it 
represe nte pa r son age nt, M"'c R. Mand a!, du ministere des Affa ires 
e trangeres e t du Commonwealth. 

3. Le requ erant se pla igna it qu 'une sequ e nce fil mee par un sys teme de 
te levision en circuit ferm e avait ete d ivulguee a ux medias, de so rt e que 
ce rta ines images de lui avaient e te la rgement publi ees e t d iffusee-, e t 
denone<a it !'abse nce de recours interne effectif pour en fa ire etat. II 
invoqua it Jes a rticl es 8 e t 13 de la Convent ion. 

4. La requ ete a ete tra nsmise a la Cour le I er novembre 1998, da te 
d 'entree en vigueur du Protocole n° l l a la Convention (art icl e 5 § 2 
dudit Protoco le) . Ell e a e te attr ibuee a la trois ieme sect ion de la Cour 
(art icl e 52 § I du reglement). Au sein de ladit e section , la cha mbre 
cha rgee d 'examiner l'affaire (articl e 27 § I de la Conve ntion) a ete 
constituee conformement a !'articl e 26 § I du reglement. 

5. Pa r une decision du 15 mai 200 I, la cha mbre a decla re la requete 
recevab le. 

6. Le Gouve rnement a depose des obse rva tions sur le fond (articl e 59 
§ l du reglement), ma is pas le requerant. Apres avo ir consu lte Jes pa rties, 
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la chambre a decide qu'il n'y avait pas lieu de tenir une audience 
consacree au fond de l'affaire (article 59 § 2 infine). 

7. Le I"' novembre 2001, la Cour a modifie la composition de ses 
sections (article 25 § I du reglement). Cette affaire a ete attribuee ~t la 
quatricme section remaniee en consequence (article 52 § I). 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

8. Le requerant est nc en 1955 et reside clans !'Essex. 

A. Le systeme de television en circuit ferme et la sequence en 
cause 

9. En fevrier 1994, le conseil municipal de Brentwood («le conseil ») 
approuva des lignes directrices sur ]'utilisation et la gestion d'un systeme 
de television en circuit ferme («TVCF»). II etait prevu que Jes 
enregistrements video realises par la TVCF seraient initialcment 
conserves pendant quatre-vingt-dix jours, cette duree devant etre recon­
sideree de temps a autre et ramenee au minimum, et que Jes cassettes 
seraient effacees a ]'issue de la periode de stockage. La disposition 
intitulee «respect de la vie privec des proprietes avoisinantes » indiquait 
que le systeme de TVCF devait comporter un moyen adequat d'eviter 
toute intrusion injustifiee clans Jes zones entourant celles placees sous 
surveillance. Dans l'hypothese oi:t ii apparaltrait qu'il y a cu violation de 
la vie privec d'autrui, le conseil devrait prendrc des mesures en vue 
du «filtrage electronique (numfrique) OU physique». En avril 1994, le 
conseil installa a Brentwood un systeme de surveillance par TVCF, qui 
fut pleinement operationnel en juillet 1994. L'agent de surveillance du 
conseil etait directement relie a la police par des moyens audio et visuels, 
de sortc quc s'i] SC derou]ait un incident justifiant a ses yeux ]'intervention 
de la police, Jes images saisies pouvaient t'tre transmises a cclle-ci. 

I 0. En aoC1t 1995, le requerant souffrait de depression en raison de 
problcmes personnels et familiaux. Le 20 aout, a 23 h 30, ii descendit la 
rue principale, seul et a pied, en direction d'un carrefour important situe 
au cceur de Brentwood, avec un couteau de cuisine a la main; ii tent a de se 
suicider en se tranchant Jes veines des poignets. II s'immobilisa au 
carrefour et se pencha sur une rambarde, son couteau a la main, face aux 
voitures qui circulaient. II ignorait que ses gestes etaient alors filmcs par 
une camera de TVCF, placee sur l'llot scparateur, devant le carrefour. La 
sequence ainsi filmee et par la suite divulguee ne montrait pas l'interesse 
en train de s'ouvrir Jes veines; !'attention de l'operateur de TVCF fut 
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simpleme nt eve ill ee pa r la presence au carrefour d ' un incl ividu muni d 'un 
couteau. 

11. Ave rti e pa r l'opera teur, la police se re nd it sur place. Les policiers 
saisire nt le couteau, adm inistrerent les premi ers so ins a u requ erant 
e t l'emm enere nt a u pos te. L' interesse fut place e n garde a vue en 
a pp li cation de la loi de 1983 sur la sa nte menta le. Selon le registre des 
gardes a vu e, ii presenta it a son a rr ivee des blessures au x poignets qu ' il 
s'e ta it lu i- meme inn igees, et ii fut exam ine et so igne pa r un mecl ecin , 
a pres quoi ii fut li bere sans qu 'aucune cha rge fUt rete nu e contre Jui e t 
rame ne a so n domicile pa r des policie rs. 

B. La divulgation et la publication de la sequence 

12. Le 14 septembre 1995, le g roupe de trava il du conse il sur la TVCF 
decida d 'autorise r la diffusion d e bu ll e tins reguli ers sur ce d ispos itif. 
Par a ill eurs, le cunse il cunvint de coopere r avec des tie rs en vue de 
!'e la bora tion d 'e mi sions a caracte re factu el sur son sys teme de TVCF. 

13. Le premie r bu ll e tin du conse il (CCTV News), pa ru le 9 octobre 
l 995, comporta i t deux photograp hies tirees de la seq uence mon trant le 
requ erant ; el les acco mpagna ient un ar t icle int itu le «R isq ue evite - Le 
pa rt ena ri a t entre la TVCF et la police desamorce une situ a tion poten­
ti e ll emen t dange reuse » («Defused - The partnership between TVCF and the 
police prevents a potentially dangerous situation») . Le visage du req ueran t 
n'e tait pas pa rt iculiere me nt masqu e. L'a rt icl e signa la it qu 'un indiviclu 
ava it e te repere un couteau a la ma in, qu ' il e ta it manifes tement cl a ns la 
det resse ma is ne chercha it pas les ennu is, qu e la police avait e te ave rt ie et 
l'ava it desarm e et emm ene a u pos te, OU ii avait e te in terroge et so igne. Le 
nom d 'un employe du conse il e ta it indique, pour le cas ou des lecteurs 
souha itera ie nt une copi e des images . 

14. Le 12 octobre 1995, le j ourn a l Brentwood Weekly News publi a e n 
prem iere page un c photog raphic de !' incide nt ayant implique le reque­
ra nt pour ill us tre r un a rt icle sur !'ut ili sat ion et les avantages du sys­
te me de TVCF. Le vi sage de l' interesse n'e ta it pas pa rt icul ierement 
masqu e. 

15. Le 13 octobrc, un a rt icle inti tu lc « C hope » (« Gotcha ») pa rut cl ans le 
Yellow Advertiser, j ourna l local tire a qu e lque 24 OOO exempla ires . Ce t 
a rt icle e ta it ill ustre par une photographie du requerant ext raite de la 
seque nce e n qu es tion. II incliquait qu e ce derni er avait e te a pprehe nde en 
pos ess ion d 'un couteau, qu ' une s ituat ion potent iell eme nt da nge re use 
avait e te desamorcee grace a u sys teme de TVCF, e t qu e l' interesse avait 
e te libere sans etre inqu iete. 

16. Des !ors, la cha!ne Anglia T elevision souha ita obtenir la seque nce 
de !' incident, qu e le eonse il lui fournit. Le 17 octobre, des ex tra its de la 
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video furent diffuses clans la nouvelle emission de la chalne consacree au 
systeme de TVCF, emission locale regardee par environ 350 OOO personnes. 
Le visage du requerant avait ete cache a la demande verbale du conseil. 
Ccpcndant, ce masquage fut par la suite juge insuffisant par la Com­
mission de la television independante (Independent Television Commission -
voir ci-dessous), car en raison du caractere particulier de sa coiffure et de 
sa moustache, l'interesse pouvait facilemcnt ctrc identifie par quiconque 
le connaissait. 

17. Le 18 octobre, le president du conseil informa la commission des 
services techniques de la municipalite qu'une cooperation avait ete 
instaurec et allait continuer en vue de !'elaboration de documentaires 
factuels sur le systeme de TVCF. II fit allusion au document sur la TVCF 
diffuse la vcille par Anglia Television. 

18. A la fin du mois d'octobrc ou en novembre 1995, le requerant 
apprit qu'il avait ete filme par une camera de TVCF et qu'une sequence 
avait ete diffusee, une personne de son voisinage ayant clit a sa compagne 
qu'elle l'avait vu a la television. II 11'engagca aucuuc action ace lllUlllelll­
la, car ii etait toujours gravement depressif. 

19. Le 16 fevrier 1996, un second article intitulc « Victoire des ycux du 
ciel » ( «}jes in the sky triumph») paru t dans le Yellow Advertiser; soulignant 
Jes bienfaits de la TVCF clans la Jutte cont re la clelinquance, ii etait illustre 
par la photographie utilisee precedemment par le meme journal. II 
apparalt qu'un certain nombre de personnes reconnurent alors le reque­
rant. Dans une lettre du 25 avril 1996, le Yellow Advertiser estimait que 
l'interesse n'etait pas identifiable. La Commission des plaintes relatives 
a la presse (Press Complaints Commission) ne trancha pas la question de 
savoir si )'image permettait de reconnaltre le requerant (voir ci-dessous). 

20. A la me me epoque, OU a peu pres, le conseil accepta de fournir des 
sequences de TVCF - ou apparaissait notamment le requerant - aux 
producteurs de «Crime Beat», emission cliffusee sur la chalne nationale 
BBC et regarclee par 9,2 millions de trlespectateurs en moyenne. Le 
conseil imposa oralement un certain nombre de conditions aux pro­
ducteurs: entrc autres, nul ne devait et re identifiable clans les sequences 
et tous Jes visages devaient etre masques. Par ailleurs, la BBC devait 
consulter la police pour s'assurer que celle-ci n'avait « aucune objection a 
la diffusion des enregistrements, eu egard aux questions pendantes 
dcvant lcs tribunaux ». 

21. Entre le 9 et le 11 mars 1996 ou aux alentours de ces dates, des 
amis du requerant Jui dirent qu'ils l'avaient vu, le 9 mars, clans Jes 
bandes-annonces d'un episode de «Crime Beat» devant etre diffuse peu 
apres. Le 11 mars, l'interesse se plaignit de !'emission programmee 
aupres du conseil, qui decouvrit ainsi son identite. Le conscil prit contact 
avec Jes producteurs, lesquels confirmerent que )'image du requerant 
avait ete masquee. Le soir meme, la sequence filmee par la camera de 
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TVCF fu t diffusee cla ns «Crime Beat» . L'im age de l' interesse e ta it voilee 
cl a ns !'emi ss ion e ll e-m e me, ma is la Commiss ion des principes en ma ti ere 
de radiodiffus ion (Broadcasti ng S tandards Commission - vo ir ci-dessous) jugea 
par la su ite ce masquage insuffi sant. De nombreux a m is e t m embres de la 
fam ille du requ era nt aya nt vu l'e mis ion le reconnure n t. 

22. En reponse a la cl ema nde de l' interesse, qui souha itait une copi e du 
contrat cl 'autori satio n de diffu sion pas e entre le conseil e t les proclucte urs 
de «Crime Beal», le conse il fo urnit pa r une le ttr e du 2 1 fevri e r 1997 un 
contra t non sig ne e t non da te ne se mbla nt pas conce rn er le requ erant 
ma is ex igeant le masquage de tous Jes vi sages a ppa ra issant cl a ns 
tout e copie de la video en qu es tion. Pa r un e lettre du 3 1 octobre 1997, 
le conse il confirma qu ' il ne pa rve na it pas a m e ttre la ma in sur un 
exemp la ire signe du cont ra t conclu avec les procl ucteurs; ii envoya 
tout efoi s un proj e t d 'accord qui port a it la signa ture de ces cl e rni ers et 
conce rna it la sequ ence ou !'on voya it l' interesse ma is qui ne formu lait 
a ucune prescripti on qu a nt a u masquage. 

23 . Pa r la sui te, le req uerant fit un cert a in nomb re d'appa ri t ions clans 
les m edias pour denonce r la publication de la sequ ence e t des photo­
graphi es . Le 28 m a rs 1996, ii intervint cla ns une e m iss ion diffusee pa r 
une s ta ti on de radio na tiona le (BBC Radio 4). Le 3 l ma rs 1996, ii 
s'entre tint avec un j ourna li s te, lequel publia un a rti cle cla ns un journa l 
na tiona l ; son 11 0 111 a ppa rut a lors pour la pre miere foi s cl a ns Jes meclias. 
D 'autres a r t icles de presse reprod ui sirent des photographies de l' inte­
resse OU le cite re nt. On le vit ega leme nt sur des chaln es de te levision 
nationa les: le 13 avril 1996 sur C ha nn el 4, cla ns !'emiss ion «Right to 
Reply»; le 25 j uil le t 1996 sur Cha nne l .">, cl a ns «Esjne.rsn »; le .5 aoli t 1997 
sur BBC I, cla ns« You Decide» . Pa r a ill eurs, une photographi e de Jui fu t 
publiee cl a ns le Yellow Advertiser du 2.5 octobre 1996. 

C. La Commission des principes en matiere de radiodiffusion 
(Broadcasting Standards Commission - BSC) 

24. Le 25 avril 1996, le requ erant porta pla inte a upres de la BSC au 
suj et nota mm ent de I' emiss ion «Crime Beat »; ii invoqua it un e a tte int e 
ill egitim e a sa vie privcc e t a ffirm a it avoir subi un tra it cme nt injust e et 
in equita bl e. Le 13 ju in 1997, la BSC accueillit ses deux gri efs. 

2.5 . La BSC releva qu e la chalne BBC avai t reconnu avoir eu !'intention 
de masqu er !' image de l' interesse ma is avo ir omi s de le fa ire cla ns la 
ba nde-a nnonce. Pa r a ill eurs, ell e es tim a qu e le masquage clans le co rps 
de !'e miss ion ell e-m em e e tait insuffi sant puisqu e le reque rant avait ete 
reconnu pa r des telespecta teurs n'ayant pas vu la ba nd e-annonce. E ll e 
admit qu e la BBC n'avait pas souha ite que l' interesse flit identifia ble. 
Elle considera neanmoins que !'omiss ion en qu es tio n avait eu pour e ffe t 
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de divulguer aux membres de la famille, aux amis et aux v01sms du 
requerant un episode que celui-ci ne souhaitait pas reveler, et que 
Jes consequences avaient ete pcnibles pour Jui et s'analysaient en une 
atteinte injustifiee a sa vie privee. La BSC ajouta que le fait que 
l'interesse eut par la suite decide de s'exprimer publiquement sur cet 
incident ne remettait pas en cause le constat d'une atteinte. La BBC 
rec;ut l'ordre de diffuser un resume de la decision de la BSC clans 
!'emission «Crime Beat» du 12 juin 1997; de plus, un resume de cette 
decision fut publie clans le journal The Dai61 Telegraph du mcrne jour. 

D. La Commission de la television independante (Independent 
Television Commission - ITC) 

26. Le I"' mai 1996, le requfrant saisit !'ITC d'une plainte relative a la 
diffusion de certaines images par la chalne Anglia Television. Cette 
derniere avait deja presente des excuses a I'interesse et adrnis qu'elle 
avait porte atteinte aux exigences concernant le respect de la vie privee 
enoncees a !'article 2 §§ 2 et 5 du code de !'ITC (dispositions sur la 
couverture par Jes medias de faits survenus en public et de scenes de 
souffrance et de detresse). L'ITC fit observer qu'un homme muni d'un 
couteau pouvait etre suppose nourrir !'intention de comrnettre un acte 
delictueux. Elle estima que l'idcntite du requerant n'avait pas ete cachee 
de fac;on satisfaisante et qu'il etait aisement identifiable par ceux qui le 
connaissaient. Elle conclut qu'il y avait eu manquement a !'article 2 §§ 2 et 
5 du code. La decision de !'ITC fut publice clans son rapport de juin 1996 
sur Jes plaintes relatives a des emissions et sur ses interventions 
(Programme Complaints and Interventions Report). La chalne Anglia Television 
ayant reconnu les faits et prescntc ses excuses, !'ITC en resta Iii.. 

E. La Commission des plaintes relatives a la presse (Press 
Complaints Commission - PCC) 

27. Le 17 mai 1996, le requcrant porta plainte aupres de la PCC au sujet 
des articles parus clans le Yellow Advertiser. La PCC rejeta cette plainte sans 
tenir d'audience; sa decision fut communiquee a l'interessc clans une let tre 
du 2 aout 1996. La PCC estimait que, inclcpcndamment de la question de 
savoir si le requerant etait identifiable a partir des photographies, les faits 
en cause s'etaient deroules clans la rue principale d'une ville, done clans un 
lieu public OU ii pouvait etre vu de tous. Scion elle, la juxtaposition des 
photographies et des articles de presse n'impliquait pas quc l'intercssc sc 
fUt livre a une infraction; de plus, ii avait bien ete precise que ce dernier 
avait ete remis en liberte sans etre inquiete, le second article ayant par 
ailleurs indique qu'il ctait maladc a l'cpoque des faits. 
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F. La procedure de controle juridictionnel 

28. Le 23 mai 1996, le requ erant so llicit a a upres de la High Court 
l'autori sat ion de demander un cont r61e jurid ict ionne l de la communi­
cation pa r le conse il des images sais ies pa r la TVCF, a u mot if 
nota mm cnt qu e ce tt e d ivulga ti on n 'ava it pas de base lega le. Le 
26 juin 1996, un juge unique de la High Court rej e ta sa demande . Le 
18 octobre 1996, la High Court accorda l'autor isa tion a la suite d 'un e 
nouvell e requ e te e t permit egale men t a l' in teresse d 'ajouter un 
gri ef se lon leque l la divulgat ion, a suppose r qu'e ll e ffit lega le, eta it 
irra t ionne ll e. 

29. Pa r u n a rret du 25 novembre 1997, la High Court rej e ta la de ma nd e 
de contr6le juridict ionne l. E ll e es tim a qu e !'a rti cle 163 de la Joi de 1994 sur 
la justice penale e t l'ordre pub lic (« la Joi de 1994») avait pour obje t 
d ' ha bilit er un e a utor it e loca le a fournir des d ispos it ifs d e TVCF pour 
favo ri se r la prevention de la deli nqu a nce ou le bie n-etre de vict imes 
d ' infractions : 

« En publ iant des inrorm a tions sur le rccours fru ctucux a la TVCF, le consc il 

t ra nsmcu a it d es informa tions sur l'd fi cac it c de cc sy tc mc , renforc;;am a insi l'c rrct 

dissuasif' de son uti li sation. Au sujct de la communica tion aux medias de seq uences 

film ecs pa r la TVC F, a ux fins de montrc r l'd fi caci t e d u sys tcmc, on p ·u t dire a jus tc 
titre ( ... ) qu 'c ll e e tait inhercn1 c a l'cxc rcicc de la fo nct ion du consc il en ve n u de 

!'a rticl e 163 [de la loi de 1994] et qu 'e ll e a facilit e cct exc rcicc, aya nt accru ou te ndu a 
accroi1rc l'effet prevcntif'du di spos itirfo urni pa r [le conse il] a ux fins de la prevention de 

la dclinqua nce . " 

30. La High Court conclut qu e le conse il e tait ha bil it e a distribu er a ux 
medias Jes seq uences film ees par la TVCF, en a pp li ca tion de l'a rticl c 111 
de la Joi de 1972 sur Jes coll ectivites locales, et ce clans l'exe rcice de sc 
fon ctions visees a I 'a rticl e 163 de la Jo i de 1994. 

3 1. S'agissant du « caracte re rat ion ne l » de la decision du conse il de 
divu lguer le docum ent , le requ fra nt a ll egua que ce t organe avait agi de 
man iere irra tionne ll e en divul g ua nt la sequ ence cl a ns le but de preve nir 
la cl e li nqua nce a lors que lui-me me n'eta it en fa it impliqu e cl a ns a ucun e 
activit e cl e lic tueuse. II fit va loir qu 'en negligeant de consu lter la police 
pour savo ir s i un e infraction lui avait e te imputee e t d' impose r des 
res t ri ct ions suffisa ntes a la divulgation de son icl e ntite, le conse il avai t 
favor ise un e in trus ion injust ifi ee cl a ns sa vie privee qu i eta it co ntra ire a 
!'espr it vo ire a la le ttre des li gnes direc tr ices adop tees par le conse il. 

32. Le juge de la High Court cons id era cet a rgum e nt cl 'un a: il favora ble 
sans toute fois l'es tim er co rrect en d roit. II ajo uta: 

«J 'C prouvc unc ccn aine compass ion cnvcrs le demandcur , qui a subi unc intrusion 

clans sa vie pr ivee, comm e le relcvent les consta ts respccti fs de la Comm iss ion d e la 

te levision indcpend a nte et de la Comm iss ion d es principes en matic re de radio­

diffusion. Tou tcfo is, s i j e pensc avo ir ra ison d'affirm er quc le consc il a bicn le poU1u ir 

de d is tribucr lcs sequences e nregistrccs par son di spos itif de TVCF, ce la n 'excl ut pas 
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qu 'il puisse pa rlois y avoir des intrusions non souhaita b les cl a ns la vie privec . A moins e t 

jusqu 'a cc quc le droit a ngla is reconna issc un cl roit ge ne ra l a la vie privee (et cc rtains 

e le me nts clonnc nt a pc nse r que tcl pourrait bic ntot Ctre le cas, grace a !'incorporat ion 

clans notrc d roit d e la Conve ntion europeenn c des Droits de !'Homme), ii faut s'appuye r 

sur les ori e nta ti ons uti les que conti c nnent cntrc a utres lcs codes de cl eontologie pour 

essayer cl 'cvitcr parcill es intrusions indes irablcs cl a ns la vie privee cl 'un indiviclu . 

11 a ppara1t quc la presence de cameras de TVCF clans des li eux publics j ouc un re.l e 

imponant, non sculcmcnt cl a ns la prevention d e la crimin alit e, ma is aussi cl a ns la chasse 

aux cl e li nquant s. En l'cspcce, la seque nce film ec montrait un homm e ma rcha nt cla ns la 

rue principa lc et te nant clans sa ma in un grand cout ca u. On n'y voyait pas cc t homm c 

te nta nt de SC s uicider. II s'agissa it d e toutc evid ence cl ' une s ituat ion pote nti ell c ment 

da ngcreusc , dont !'agent de surve ill ance du conse il a trcs judicicuscment avcrti la 

police, de sorte quc l'ho mmc f'ut arrc1 e. ( ... ) Le c:onsci l n'a pa s cir clcraisonnablc en 

conclu a nt quc la seq ue nce e ta it utile parcc qu 'c ll c montrait comment Lill dange r 

potcnticl pc ut ctre evit e. ( .. . ) Da ns ccs conditions, ii me se mble que l'on nc saura it 

qua lifi er cl ' irrationn c ll c ou d e cl era isonnablc la dec is io n du consc il d e cli stribuc r la 

seq uence aux mcd ias, des lors qu c le film nc montrait pas un c te nt a tive de sui cide e t 

quc le eonsc il igno rait alors l' icl cntite du dc man clc ur. Le consc il n 'ava it cl one a ucunc 

ra ison de consult er la poli ce pour savoi r si un e infracti on ava il Cte commisc. JI n'a pas 

vc nclu lcs ex tra its d e la sequ ence film cc pa r la TVCF a d es fins lucra tives e t, surtout , ii a 

impose a ux cha1ncs de te levision le masquagc des visages. II est vrai que ce tt c ex igence a 

e te exprimec ora lcmcnt et non par ccrit , maisje ne sui s pas convaincu que le choses sc 

sera icnt passces cliffcrcmmcnt si clle ava il e t c consig nee par ecrit. En f'ait , cc sont les 

cha1 nes de television qui sont f'auti vcs . Ang li a T elevision n'a pas cache conve na bl cmc nt 

l' icl cntit c du de mandcur. La BBC a quanta cl lc tota lement neg lige de la di ss imule r cl a ns 

les banclcs-a nnonces. Avc rti de cc tt e negli gence pa r le dcmancl c ur cl cux jours ava nt la 

diffusion de !'emission, le consci l, qui decouvrit a in i l' icl cntit e de l' intercsse, prit 

imm ed ia tcmc nt contact avec la BBC et rc<;ut !'assurance quc !' image de l' homm c ava it 

e te vo ilec cl a ns !'emi ss ion. En f'ait - mais le consc il l' ig no ra it - , ce tt e operat ion n'ava it 

pas CtC cITcclu Ce corrcctcm e nl. 

J c sui s sGr quc l'on pc ut tircr des cnscigncmc nts de cc ma lhc urcux incide nt , e t ii sc 

pourra it qu 'avcc du recul lc co nsc il souhait c ctucli e r la poss ibilit e de rc nlo rce r scs lignes 

directri ces a fin d 'evite r pa rcil s episod es a l'avc nir. Toutcf'o is, jc sui s tout a uss i certa in 

qu 'au vu d es ci rconsta nccs que j 'a i decrit cs on nc peut a f1irmer que le conse il a agi de 
manicrc irrationncll e, c'e, t-a-dirc en defiant la logiquc ou e n sc comporta nt comme 

a ucunc a utorit e loca le ra isonnablc e t avisee nc l'aurait fai t. » 

33 . Un e demand e form ee aupres de la High Court pour obten ir 
l'a utorisat ion de saisi r la Cour d'appel fut rej e tee. La demande d'auto­
r isat ion ult er ieurement ad ressee a un juge uniqu e de la Cour d'appel fut 
repoussee le 2 1 j anvier 1998 pour les motifs suivants: 

« ( ... ) le juge [d e la High Court] ava it manifestemcnt ra ison d ' interprc tc r comme ii l'a 

f'a it les di spos itions lega lcs pertinent es, e t le conse il n 'a ni outrepasse ses pouvoirs 

legaux ni agi de ma nii: rc irratio nnclle en mc tt a nt a la disposition des medias le fi lm e t 

lcs photographies . Le prejudice incrimine cl ecoulc de !'omiss ion des mecli as de voil c r 

suf1i samm cnt !' image du d cma ncleur lorsqu ' il s Ont porte le film e t les photographies a 
!'a tt e ntion du public. Cct cleme nt es t e t a ete au cccur d e la pla inte cont rc lcs mcd ias 

conccrnes, ma is ii ne suf'fit pas a etayer unc dcmande e n vue d 'obten ir unc declara ti on 

cl efavorablc a u consc il municipal d e Brentwood.» 
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34. Le 19 revri e r 1998, a la suit e d 'une audience devant la Cour d 'appe l 
ple niere, le requfra nt fut dcboutc de sa dcrnandc d'autorisation de form er 
un recours. 

II. LE DROIT ET LA PRA TIQUE INTERNES PERTINENTS 

A. Les competences pertinentes du conseil 

35. La loi de 1994 sur la just ice penale e t l'ordre public (« la loi de 
1994 ») est entree e n vigueur le 3 fevrier 1995. En ses passages 
pertin r. nts, !'a rticl e 163 de ce tt e loi dispose : 

« I. Sous rese rve de toute compete nce qu 'cl lc peut paraltrc exc rcc r a des fins ,·i secs 

par tout a utrc tcx tc, un c autorit C locale peut prcndrc, pa rm i Jes rn cs urcs suiva nt cs, 

cc lles clont c llc cons icl e re, clans le cadre de son scct eur, qu 'c ll es favor isc ront la 

preve ntion d e la cl e linquancc o u le bic n-ctre des victimcs de la dc linqu ancc : 

a) fou rnir un cli s pos iti f pc rm c ll a nl cl 'c nregistrc r des im ages visuc ll es de fait s qui sc 

deroulcnt cl a ns tout c zone re leva nt de son sectcur; 

b) fournir cl a ns lcs limit es d e son sectcur un sys tcmc de te lecomm unica tions qui 

pcut , sc ion la d cuxicme pa ni c de la Joi de 198+ sur Jes 1e lecommunica tions, 

fonc ti onncr sans a uto ri sa tion ; 

c) sc cha rge r de la fo urniturc de tout a utre type de sys t i: m e de te lecommunica tions 

cl a ns Jes limites de so n sec tc ur, ou cnt rc une zo ne releva nt d e son scctc ur e t tout 

bi\timen t occupc pa r une auto rit e publique. 

2. T out pouvoir de fo urnir ou de sc cha rger de la fourniturc cl ' un dis posi1 if es t assorti 

du pOU\'Oir d 'entrClCnir OU d e fa ire fonctionn er OU, Jc Cas CChCa nl, d e pourvo ir a 
l'entre ti c n ou au foncti onn em cnt de cc di spositif. » 

36. L'art icle 111 § l de la loi de 1972 sur les co ll ec tivites loca les dispose 
en ses passages pe rtin cnts: 

«Sans prej udi ce de tout e com petence qu 'e ll e es t s usceptible d 'c,crcc r hors du cadre 
du present a rticl e ma is sous resc tYC des di sposi tio ns de la prcse ntc Jo i e t de tout a utrc 

tcx tc adopte ava nt ou a pri:s la prescntc Jo i, unc a utorit c loca le a la fac ult c de prc ndrc 
tout c m csu rc ( ... ) qui vise 3. faciJitcr OU qui CS l propicc OU inhCrcnt c 8 l'cxe rcirr rl r ]'unc 

qu clconqu c de ses fo nctions. " 

37. Les recomma ndations genera tes de la poli ce de !'Essex e n date 
de ju in 1995 portent sur le rol e de la police da ns ['insta ll ation et le 
fonctionnem ent des systemes de TVCF relevant de son dom a in e de 
compe te nce. L'a rticl e re lat if a la d ivulgat ion aux medias de seq ue nces 
video souligne qu' il convient de ve ill e r a ne comprom ettre a ucun e 
procedure judicia ire e n cours ou a ve nir, que des contrats d'autorisation 
de diffusion evoqua nt toutes les conditions a ppropriees de diffusion 
doivent etre etabJi s e t qu 'i] faut toujours s'assure r que les victirn es OU 

autres pa rti es innoce ntes fi gu ra nt sur les images avaient con na issance de 
!'utili sat ion pote nti e ll e des sequences et, s i possible, qu e le conse ntement 
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de ces personnes cloit etre obtcnu. Autant que faire SC peut, l'identite des 
victimcs, des policicrs et des suspc~cts doit etre cachee (clans Jes cas ou 
]'identification risque de nuire a une procedure penale). 

38. Dans le prolongement du programme national de Jutte contre 
la delinquance (annonce en juillct 1998), un financemcnt public des 
systcmcs de TVCF a ete instaure en mars 1999: 153 millions de livres 
sterling (GBP) ont ainsi ete mis a disposition pour une perioclc de trois 
ans, dont une somme de plus de 40 millions de GBP qui a deja ete 
allouee a plus de deux cents systemes de TVCF. L'une des conditions 
attachees ace financement veut que le dispositif en question soit regi par 
un code de deontologie adaptc permettant d'assurer qu'il fonctionne de 
fai;on equitable et clans le respect du a la vie privce des individus. Durant 
la premiere annec d'existencc du systemc de TVCF a Brcntwoocl, la 
clclinquance baissa de 34 o/o. 

B. Le controle juridictionnel 

39. Si une autorite publique a outrepassc ses pouvoirs, agi de maniere 
irrationnelle OU pris une decision en violation des reglcs de J'equite 
procedurale, la pcrsonne lcsec peut contester la validite de la decision 
litigieuse par le biais d'une dcmande de contr6le juridictionnel. Si une 
decision est disproportionnee a l'objectif vise au point d'etre irration­
nellc, le tribunal l'annule. Lesjuriclictions anglaises ne reconnaissent pas 
la proportionnalitc cornme unc rubrique clistincte du contr6le juridic­
tionncl. Toutcf(iis, clans l'affaire R. (Alconbury Developments Ltd) v. Secretary 
of State jar the Environment, Tran1jJOrt & the Regions (Week(y Law Reports 200 l, 
vol. 2, p. 1389), Lord Slynn, de la Chambre des lords, a affirmc a titre 
cl'obiter dictum: 

«j'estime quc, meme sans reference a la loi de 1998 sur les droits de l'homme, ii est 

temps de rcconnaltre quc cc prinrip~ [ck proportionnalitc] fail panic du droit 

administratif anglais, non sculrrncnt lorsqt1l' des .iugcs rxarnincnt des actcs 
comn1unat11aircs, mais aussi qu~ind ils sc pcnd1ent sur des actcs rl·gis par le droit 

intcrne. » 

C. Les recours de droit prive 

+O. Le recours pour manquement au clcvoir de discretion est 
subordonne a trois elements cssentiels: !'information elle-meme doit 
avoir ((la neccssaire qualite de confidence», elle « doit avoir ete 
communiquec clans des circonstances appclant un devoir de discretion», 
et ii doit y avoir cu unc «utilisation non autorisee de ccttc information au 
detriment de la partie qui l'a transmise » (Coco v. A.N. Clark Engineers Ltd, 
Reports qfPatenl Cases, 1969, pp. 41, 47). Un expose plus complet de ce motif 
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d'action a in si que des prec1s1ons sur la jurisprudence nat ionale plu s 
recente fi gurent clans l'affa ire Lecomte et la comtesse Spencer c. Royaume-Uni 
(n°' 2885 1/95 et 28852/95, decision de la Comm iss ion du 16 j a nvier 1998, 
Decisio ns e t ra pports (DR) 92-B, p. 56). 

4 1. Lorsqu'u n fonct ionna ire abuse de sa position en pre nant un acte 
admini st rat if avec malve ill a nce ou en sacha nt qu ' il n'a pas le pouvoir de 
le prendre, e t cause un prejud ice previsible, la pe rsonne lesee pe ut obten ir 
des dommages-intere ts pour abus d 'autorite clans le cadre d 'une ronction 
pub li qu e . 

42. Le recours pour d iffamat ion es t bie n etabli en droit a ngla is. Tout 
individu adroit a son hon neur et a l'est ime d 'autrui , et peut ex iger la 
protect ion de sa reputation con tre tout e offense par des declarations 
diffamatoires le co nce rna nt et aclressees a un ou des ti ers sans just i­
fi cati on legale ni excuse. 

43. Les ele ments essenti els de la declara ti on calom ni euse sont les 
suiva nts: le dffende ur a re ndu publics des propos inexacts a u sujet du 
demand eur, ces propos ont Cte pub li es avec ma lve ill a nce, e t un prejudice 
particuli er est directeme nt e t naturellem e nt resulte de leur publicat ion 
(Kaye v. Robertson , Fleet Street Reports 199 1, p. 62). 

44. Le deli t civil de nui ance consiste en une ingerence injust ifi ee clans 
!'util isat ion ou la jouissance d ' un terrain (voir, pa r exe mple, Thomas 
v. National Union ef Mineworkers, Law Reports: Chanceiy Division, 1986, p. 20) . 
II y a in trus ion sur le fonds d 'autrui (trespass) lorsqu'une per onne pene tre 
sur un te rrain dont une autre a la possession. Les juridictions nat ionales 
ont clegage la notion de ha rce leme nt a l'or igin e d 'u n prejud ice personnel 
(voir, par exe mple, Burnett v. George, Family Law Re/Joris 1992, vo l. I, p. 525, 
e t Khorasandjin v. Bush , All England Law Reports 1993, vol. 3, p. 669) . 

45. En fo nction des circonsta nces clans lesque ll es un film a cte 
enregist re ou publ ie, l'enregistrement ou la publica tion non autorises 
d'images peuve n t etre e mpeches (o u, a dffaut, des dommages-interets 
pe uve nt etre obtenus) sur le fondement du droit d'aute ur, de l' in­
execution ci 'un CO lltrat OU de l' incit a t io n a l' inexecut ion d 'un COllt rat. 

D. La protection legale de la vie privee 

46. La legislation offre un e certa in e prot ection par le biais de la loi de 
1997 sur la protecti on con t re le ha rce lem e nt (Protectionji·om Harassment Act 
1997). La surve ill ance es t encad rcc lega lem ent pa r la loi de 1985 sur 
!' intercept ion des communications (Interception ef Communications Act 
1985), la loi de 1994 sur les se rvi ces de re nsc igne ment (Intelligence Services 
Act 1994) et la loi de 1997 ur la police (Police Act 1997). L'obj e t de la Joi de 
2000 porta nt reglem entat ion des pouvo irs d 'enqu ete (Regulation ef 
Investigatory Powers Act 2000) es t de ve ill er ace qu e le· pouvoirs d 'enqu etc 
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pertinents des autorites soient cxerces de manierc compatible avcc Jes 
droits de l'homme. De nomhrcux usagns de la TVCF doivcnt sc 
conformer aux dispositions de la Joi de 1998 sur la protection des donnees 
(Data Protection Act 1998). Des dispositions legales specifiques protegent la 
vie privee clans certains autres contextes; elles prevoient par exemple 
l'anonymat des victimes de viol (loi de 1976 portant amendernent a la loi 
sur Jes infractions sexuelles - Sexual Offences (Amendment) Act 1976) ou 
!'interdiction de publier Jes noms ou photographies d'enfants concernes 
par des procedures judiciaires (loi de 1933 sur Jes enfants et Jes 
adolescents - Children and Young Persons Act 1933). 

47. La Joi de 1998 sur les droits de l'hornme (Human Rights Act 1998), 
qui est entree en vigueur en octobre 2000, exige que clans la rnesure du 
possible Jes lois adoptces par le Parlement et les actes administratifs 
soient interprctcs et appliques de fai,;on compatible avec la Convention 
europeenne des Droits de !'Homme; par ailleurs, cllc inclique qu'une 
autoritr publique est clans l'illcgalitc lorsqu'ellc agit de maniere 
incompatible avcc un droit consacre par la Convention. 

Dans l'affaire Douglas v. Hello! Ltd (Weekfy Law Reports 200 I, vol. I, 
p. 992), le Lord Justice Seclley declara qu'il etait pret a constater qu'il y 
avait clcsormais un clroit limitc au respect de la vie privee en clroit 
internc anglais, tandis quc cl'autrcs membres de la Cour cl'appel (le Lord 

Justice Brooke et le Lord Justice Keene) estimaient qu'il n'etait pas 
necessaire de statuer sur cc point. 

E. Les commissions des medias 

+8. La Commission des principes en matiere de racliocliffusion 
(Broadcasting Standardr Commission - BSC) a etc instituee par !'article 106 
de la loi de 1996 sur la radiodiffusion (Broadcasting Act 1996) et a 
commence a fonctionncr en avril 1997. Le role de la BSC est de 
rediger et de publicr un code donnant des orientations sur Jes 
principes a observer et les pratiques a suivre pour eviter, clans le cadre 
d'une emission, tout traitement injustc OU inequitable ainsi que toute 
atteinte illegitime a la vie privee (article 107 de la loi de 1996). A cet 
egard, le paragraphc 16 du code souligne que, lorsqu'ils utilisent des 
enregistrements realises par des cameras de TVCF, Jes organes de 
radiodiffusion doiYent veiller a CC que les individus identifiables Soient 
traitcs de maniere equitable; de plus, « toute exception a )'exigence du 
conscntement individuel doit etre justifiee par un interet public 
preponderant». Par ailleurs, la BSC examine et statue sur les plaintes 
concernant tout traitement injuste ou inequitable ainsi que toute 
atteinte illegitime a la vie privce subis clans le cadre cl'une emission 
(articles 110 et Ill de la loi de 1996). 
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49. La BSC peul nola rnm e nt ord onne r a un orga ne de radi odiffu s ion 
d e publie r une dPcis ion rendu e pa r e!Je OU un resum e d e ce !J e-ci 
(a rtic le 11 9); en revanche, e ll e ne peut enjoindre a un te l organe d e 
s'abs te nir de diffu se r une e mi ss ion. 

50. La Co mmiss ion de la te levisio n ind epe nda nte (Independent Television 
Commission - ITC) es t un organe public institue pa r la Joi d e 1990 sur la 
radiodiffu sion pour a u tori se r e t reg le me nler la te levis ion fin a ncee par la 
public it e (a !'exclu sion d es se rvices te levisue ls fourni s notamm en t pa r la 
BBC). Ce tt e Joi impose a !' ITC la red ac ti on e t la mise en a pplica ti on d 'un 
code d e principes e t de prat iqu es en ma ti e re d e progra mma tion, cod e qui 
couvre Jes qu es ti ons de vie privee. L' ITC s ta tu e ur Jes pla in tes p rese ntecs 
sous !'a ng le du cod e. S i !'ex iste nce d 'un e at t e inte se confirm e, !'ITC peut 
innige r une sancti on ob ligeant pa r exe mpl e le con t reve na nt a fa ire des 
excuses Sur Je pe ti t ecran OU a paye r une a mend e; e JJ e peut ega Je ment 
revoqu e r une a utorisa ti on. 

5 1. La Commiss ion d es pla intes re la tives a la presse (Press Com/1laints 
Commission - PCC) est un organe non regi pa r d es textes leg is lat ifs ma is 
c ree pa r la presse ecrite a ux fin s de son a u to regulat ion . La PCC possede 
un code de deo ntologie fac ulta tif qui comport e d es di spos itions sur la vie 
privee. Si e lle constate une in fracti on ace code commi se pa r un j ournal, 
ce lui-ci doit publi e r la decision rendu e par el le. Cette commiss ion n'a pas 
le pouvo ir lega l d 'empeche r la publi cat ion d 'un docum en t, de fa ir e 
execu te r ses decis ions ou d 'ouvrir une vo ie d e recours judicia ire a un 
pla igna nt. 

EN DROIT 

I. SUR LA VIOLATIO N ALLEGUEE DE L'ARTIC LE 8 DE LA 
CO NVENTIO N 

52. Le req uerant se pla int q ue la d ivulgation par le conse il municipal 
d e Bre ntwood (« le conse il ») d e la sequ e nce litig ie use film ee pa r le 
sys tem e d e te levision e n circuit fe rm e (« TVC F ») - divulgat ion qui a 
entraln e la publica tion e t la diffu s ion rl ' im ages sur lesqu ell es ii e ta it 
ide ntifi a ble - s'ana lyse e n une ingerence di sproportion nee cl ans son droit 
a u res pect d e sa vie privee a u regard de !'a rtic le 8 de la Conve ntion, do nt 
Jes passages pert inents sont a ins i libe ll es: 

" I. T ou lc pc rsonnc a cl roil au res pect de sa vie pr ivce cl fa mili a lc ( ... ) 

2. JI nc peut y avoi r ingcrcnce cl 'u nc a uto rit c publique cla ns l'cxc rcicc de cc dro il q uc 

pour au 1ant quc cctlc ingcrencc es t p rcn1c par la Jo i et qu'cll e const ituc une rncsurc qu i, 

clans un c socic tc dcmocrat iquc, est ncccssai rc ( ... )a la sfirc tc publiqu c, ( ... )a la c!Cfe nsc 

de J'o rd rc Cl a Ja prevention des infractions pcnaJcs ( ... )" 
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A. Sur l'existence d'une ingerence dans la vie privee 

1. Arguments des parties 

53. Le Gouvernemcnt aflirmc que le droit du requerant au respect de 
sa vie privee n'est pas en jeu. Son principal argument consiste a dire que 
!'incident dont ii s'ag;it ne s'inscrivait pas clans le cadre de la vie privee de 
l'intercssc, vu le contcnu des images filmecs ainsi que le lieu et les 
circonstances de cet cnregistrement. Les actes du requerant faisaient 
deja partie du domaine public. Leur divulgation a simplcment cu pour 
effet de diffuser plus largement un incident survenu en public; elle ne 
saurait rcmettre en cause la nature publique de la conduite initiale du 
requerant et lui conferer un caractere plus prive. Le Gouvernement 
maintient egalemcnt que l'interesse a renonce a ses droits lorsqu'il a 
decide d'agir comme et ou il l'a fait, et argue que la circonstance que 
l'interesse ne se soit pas plaint a proprement parler d'avoir ete filme 
revient a reconnaitre que la prise d'images ne portait pas atteinte a son 
droit a la protection de sa vie privee. II estime de surcroit que la question 
de savoir s'il y a eu ingerence clans la vie privee du requerant n'est pas si 
aisee a trancher et soutient qu'il convient a cet egard de garder a !'esprit 
certains facteurs, notamment la nature de l'acte Iitigieux et la conduite 
des parties. 

54. Le requerant soutient que la divulgation de la sequence a constitue 
une grave ingerence clans sa vie privee. Cette sequence concernait une 
tentative de suicide, Iui-meme ignorait qu'il etait filme, et Jes images 
montrent Jes suites immediates de cet episode, alors qu'il tenait toujours 
le couteau. La sequence a etc cliffusee auprcs de medias de la presse 
ecrite et audiovisuelle ayant un large public, a son insu OU sans son 
consentement et sans que son identite fftt cachee, du mains de maniere 
suffisantc. Son image a done ctc, malgre lui, diffusee aupres de millions 
de gcns et il a ete identifie par de nombrcuses personnes qui le 
connaissaient, dont des membres de sa farnille, des amis et des collegues. 
S'il ne se plaint pas d'avoir etc filme par la TVCF (sa vie ayant ete sauvee 
grace a ccla), ii s'insurgc contre la divulgation par le conseil des images 
saisics par la TVCF, qui a abouti aux publications et aux diffusions 
litigieuses. 

55. Les images divulguees ne montraient pas le requerant en train de 
s'ouvrir les veines des poignets, mais l'interesse fait valoir qu'elles 
concernaient le moment ayant suivi immediatcment sa tentative de 
suicide et portaicnt done sur une question pcrsonnelle et privee. II etait 
ccrtes clans la rue, mais c'etait tard le soir; ii ne prenait part a aucune 
manifestation (le principal objectif d'un manifestant etant d'etre vu); 
enfin, comptc tenu de son ctat psychologique, on ne saurait affirmer qu'il 
etait la volontairement. 11 ignorait qu'il etait filme et la divulgation a eu 
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li eu a son insu ou sans son consente m ent ; de plus, la sequ ence e t les 
photographies ont par la suit e e te cliffusees ou publiecs sans son a uto­
ri sation , d 'une mani e re qui n 'exc lua it pas la possibilite pour ses proches, 
ses am is, ses vo isins e t ses coll egues de !'ide ntifi e r. La Commiss ion des 
principes en matiere de radiodiffusion (Broadcasting Standards Commission -
BSC) , la Commission de la te levision independante (I ndependent Television 
Commission - ITC) e t la High Court ont es time qu ' il y ava it eu intrusion clans 
sa vie privee; eu ega rd aces conclusions, l' avis contra ire de la Comm iss ion 
des pl a intes rela tives a la presse (Press Complaints Commission - PCC) n'es t 
pas cl efe ncl a bl e. 

56. En outre, le requfra nt affirm e qu e la jurisprucl e nce des organes de 
la Conven tion a<lmel qu e la survenance cl 'un fa it cl a ns un lie u pub li c ne 
constitu e qu 'un e lem ent lorsqu ' il s'agit de de termine r global em ent s' il )' 
a eu ingfre nce clans la vie privee, d 'autres facteurs pe rtinents e ta nt par 
exemple !' utili sat ion fa ite du docum e nt obten u e t le degre d'access ibilit e 
a u public. En l'es pece, et ce n'e ta it pas le cas cl a ns les precedent s 
jurisprudentie ls, non se ul eme nt la divulgation de l'enregist rement eta it 
specifiqu eme nt prevue par le conse il , ma is e ll e a de plus ete opfree 
aupres des medias. Enfin, le requ erant souti e nt qu e !'on ne saurait 
pre tenclre qu ' il a renonce «de ma ni ere non equivoqu e», le 20 aolit 1995, 
a ux clroits cl ont iljoui ssa it a u rega rd de la Conve ntion. 

2. Apj;riciation de la Gour 

57 . La «vie privee» es t un e notio n la rge, qui ne e prete pas a un e 
definition ex haustive. La Cour a dej a decl a re qu e des facteurs te ls qu e 
!' identification sexue ll c, le nom , !'o ri enta tion sexue ll e e t la vie sexue ll e 
sont des eleme nts importa nts de la sphere personnell e protegee par 
!'articl e 8. Ce tt e dispos ition protege egaleme nt le cl ro it a l' icl entit e e t au 
cl eve loppement personn e l a insi qu e le droit pour tout inclividu de nou er e t 
cl evelopper des relat ions avec ses semblables et le mond e exter ieur. II peut 
s'e te ndre a des activites profess ionn e ll es ou com m e rcia les . II ex iste done 
un e zo ne d ' interaction entre l' indiviclu et a utrui qui , m em e cl a ns un 
contexte pub li c, peu t re leve r de la «vi e privee » (P. G. et j.H. c. Royaume­
Uni, 11° 44787/98, § 56, CEDH 200 I-IX, avec cl 'autres refere nces). 

58. Da ns l'a rretP.G. etj.H. (§ 57), la Cour a egale me nt observe ce qui 
suit: 

«U n ce rtain nombre d 'c lcmen ts entrent e n li gnc de comptc lorsqu ' il s'agit de 

de termin e r si la vie privec d 'une pc rsonn e es t touchce pa r des mcsures prises en 
deho rs de son domicil e ou de ses locaux pr ivcs. Puisqu'a ce rtain cs occas ions Jes gens sc 
livrcnt sc irmmcn t OU int cnt ion ncllcmcn t a des activit Cs qui sont O U pcuvcn t Ctre 

cn registrces ou ra ppon ces publique mcnl , ce qu 'un individu csl ra isonnab lement en 
d roit d 'a tt enclrc qu ant au respect de sa vie privce pe ut constitu er un f"acteur 

s ign ificat if, quoique pas nccessa iremen t cl ccisif. ne personne marcham clans la rue 
sera fo rccment vue par tout e autre personne qui s'y trouve aussi . Le fa it cl 'obscrver 

file:///aHigh
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cette scene publique par des moyens techniques (par exemplc un agent de scrnritc 
exer~ant unc surveillance au moyen d'un systrmc de trlrvision rn circuit fcrrnf) revet 
un caractfre similaire. En revanche, la crfation d'un enreg-istrl'rncnt systC1natiquc ou 

permanent de tels elements appartcnant au dornainc public pcut donncr lieu a des 
considerations [ices a la Yie priYfr. » 

59. Le fait de survcillcr les actes d'un individu clans un lieu public en 
utilisant un systeme de prise de vues sans enregistrer de clonnees visuelles 
n'entralne pas en soi une ingerence clans la vie privee de l'individu (voir, 
par exemple, Herbecq et Association « Ligue des droits de l 'homme" c. Belgique, 
n"' 32200/96 et 3220 l/96, decision de la Commission du 14 janvicr 1998, 
DR 92-A, p. 92). Par contre, l'enregistrement des clonnces et le caractere 
systematique OU permanent de celui-ci peuvent clonner lieu a de telles 
considerations. C'est pourquoi, tant clans l'arret Rotaru que clans l'arret 
Amann (cvoques clans l'arret P.G. et J.H.), la Cour a estime que la 
compilation de donnfrs par les services de sccuritc sur des individus 
particulicrs, meme sans rccours aux mcthoclcs de sur\'cillanee secrete, 
constituait une ingcrcnce clans la vie privee des rcquerants (Rotaru 
c. Roumanie [GC], n" 28341/95, §§ 43-44, CEDH 2000-V, et Amann 
c. Suisse [GC], n" 27798/95, §§ 65-67, CEDH 2000-II). Si un enregistre­
ment permanent des voix de P.G. et dej.H. a ete realise alors que eeux-ci 
repondaicnt a des questions clans une celJulc cl'un postc de police Oll des 
policiers Jes ecoutaicnt, l'enregistrement de !curs voix en vuc d'une 
analyse eomplcmcntaire a ete consiclerc comme un traitement de 
donnees pcrsonnelles sur eux constituant une ingerence clans leur clroit 
au respect de leur vie privee (arrct P.G. etj.H. precite, §§ 59-60). 

60. Cepenclant, la Cour fait observer qu'en l'espece le requerant 
n'allegue pas que la collccte de donnees - par la surveillance de ses 
mouvements au moyen d'une camera de TVCF et la creation d'un 
enregistrement permanent - constitue en soi une ingerence clans sa vie 
privee. En fait, ii reconnalt que cette fonction du systeme de TVCF et 
!'intervention consecutive de la police Jui ont peut-etre sauve la vie. Selan 
Jui, ce qui a donne lieu a une telle ingerence, c'est plutot la divulgation 
aupres du public de cet enrcgistrement montrant ses gestes, d'une 
maniere qu 'il n'aurait jamais pu prevoir. 

61. A cet egard, la Cour rappelle Jes affaires Lupker et Friedl, 
examinees par la Commission, qui portaient sur )'utilisation non prevue, 
par Jes autorites, de photographies qui leur avaient au prealable ete 
fournies volontairemcnt (Lupker et autres c. Pa_ys-Bas, n" 18395/91, decision 
de la Commission du 7 decembrc 1992, non publiee) et sur !'usage de 
photographies prises par les autoritcs durant une manifestation (Friedl 
c. Autriche, arret du 31 janvicr 1995, scric A 11° 305-B, avis de la 
Commission, p. 21, §§ +9-52). Dans ces alfaires, la Commission attacha 
une certaine importance aux points de savoir si Jes photographies 
constituaicnt une ingfrencc clans la vie privee de l'individu (comme 
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lorsq u 'un c personne s' introdu it dans le dom icil e d 'une au tre pour y 
prendre des photogra phies), si el les se rapporta ient a des qu est ions 
cl 'ordre prive OU pub li c, e t Si Jes e lem e nts a insi obtenu . e ta ient des tines a 
un usage li mitc ou ri sq ua icn t d' e tre mis ~t la dispos ition du grand publi c. 
Da ns l'affair e Friedl, la Comm ission es tima qu ' il n'y ava it pas eu de tell e 
ingerence clans le «ce rcle intim e» de la vie pr ivee du r equ erant, que les 
photog ra phi es cl 'une man ile tation avaient trait a un incide nt public e t 
qu 'e ll es n 'avaie nt e t e ut il is ees quc pour contribu er a u contro le d e la 
ma nifes ta t io n, le jour en qu es tion. Dan s ce contex te, la Comm iss ion prit 
en cons id erat ion le fa it qu e Jes photograph ies li t ig icuses prese rva ient 
l'anonym a t, a ucun nom n'e tan t note, Jes donnees pe rsonne lles cons ig nees 
e t Jes photographi es n'e ta nt sa isies cl a ns a ucun sys te me de tra ite m cnt de 
clonn ees , e t a ucune ac t ion n'ayant e t e entreprise pour ide nt ifi e r Jes 
pe rsonn es photographiees a ce tt e occas ion au moyen du tra item e nt de 
don nees (ibidem , p. 2 1, §§ 50-51). De m em e, cl a ns l'affa ire Lupker, la 
Comm ission re leva specifiqu e ment que la pol ice ava il uti li se les photo­
graphies pour ident ifi e r les d elinqua nts clans le cad re de procedures 
pe na les uniquement e t que ri e n nc donna it a pense r que ces photo­
graphies avaie nt e t c m ises a la d ispos it ion du grand publi c OU qu 'e JJ es 
sera ie nt uti lisees clan un a utre but. 

62. En l'es pece, le requerant se trouvait sur une voie pub liquc; 
ce penda nt , ii n'y e tait pas pour participer a un quclconqu e evenement 
public e t n'etait pas lui-meme un personnage publ ic. Les faits se 
cl e rou la ie nt en fin d e so iree e t ii e ta it ex tre me me nt pe rturbe e t plonge 
cl a ns un c ta t d e cl et rcsse. II marcha it cl a ns un li eu publi c muni cl ' un 
couteau, ma is aur.une cha rge ne fut ulter ieure me nt re tenu e contrc Jui. 
La tentat ive d e sui cid e propre me nt el i te ne fut ni e nreg istree n i par 
consequ ent divulgu cc. En revanchc, la sequ e nce co rresponcl a nt a ux 
suites immecliates a ere cnreg ist ree e t clivul guec par le consc il 
d irecte me nt aupres du publ ic, clans le cadre du bull e tin CCTV News. De 
plus, el le a et e communiqu ce a ux m cclias pour elre a nouveau cliffusee et 
pub li ee . Pa rmi ce ux -ci figura ient des mcdias a udiovisuels: la chalne 
Angli a T e levision a unc a udi ence loca le de qu elqu e 350 OOO personnes, la 
BBC es t une chalne nat iona le, e t « l'o n s'accord e a d ire qu e les m cdias 
aud iovisuc ls ont d es effc ts souve nt beaucoup plus imm ecl iats e t pu issa nts 
qu e la presse ecrit e » (fersild c. Danemark, arret du 23 septem bre 1994, 
serie A n" 298, pp. 23-24, § 3 1). Quant a u Yellow Advertiser, ii etait 
cli st ribu e a environ 24· OOO lect eurs cl a ns la region OLI viva it le requ era nL 
L' icl entit e d e ce lu i-ci n 'a pas e te surfisamment - e t cl a ns ce rta ins cas pas 
du tout - cachee sur Jes photograph ies e t la sequ ence a insi publ iees et 
diffusees, d e sorte qu ' il a e te reconnu pa r ce rtains m e mbres de sa fam ill e 
a insi qu e pa r scs am is, vo is ins e t co ll egues . 

Des !ors, la scene en qu es tion a e te vu e clans un e mesure excedant 
la rgement ce qu ' un pa sant a urait pu vo ir ou ce qu i a urait pu e tre 
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obser\'c a des fins de securite (corn me clans la decision Herbecq et Association 
"Ligue des droits de l'/wmme» precitce), et au-dela de ce que l'interesse aurait 
pu preYoir alors qu'il marchait a Brentwood le 20 aout 1995. 

63. En consequence, la Cour cstime que la divulgation par le conseil de 
la sequence litigieuse constitue une ingerence grave clans le clroit du 
requerant au respect de sa vie privee. 

B. Sur la question de savoir si l'ingerence etait prevue par la loi et 
poursuivait un but legitime 

64. Le Gouvernement affirme que SI mgerence il y a eu, ellc etait 
« prevue par la Joi» en cc qu'elle en trait clans le cadre de !'article 163 de 
la loi de 1994 sur lajustiee penale et l'ordre public(« la Joi de 199--1-») et de 
!'article 111 de la Joi de 1972 sur les collectivites locales («la loi de 1972 »), 
ces dcux dispositions remplissant Jes exigences de la Convention quanta 
la «qualite de la loi». II ajoute que l'ingcrence eventuelle poursuivait un 
but legitime: corn me cela fut aclmis durant la procedure de cont role 
juridictionncl, l'objectif vise par le conseil a travers !'installation et 
!'utilisation d'un systemc de TVCF, puis la divulgation de sequences aux 
meclias, etait de faire la chasse aux dclinquants et de prcvenir la crimi­
nalite, aux fins de garantir la suretc publiquc et de protcger la proprictc 
privee. 

65. Le requerant estimc quanta Jui que l'ingerence en question n'ctait 
pas« prevue par la Joi» parcc qu'clle n'ctait pas previsible.11 fait valoir quc 
la portee et les conditions de l'exercice du pouvoir discr{>tionnaire de 
divulgation, prfru par Jes lois de 1972 et de 1994, n'ctaicnt pas precisees 
assez clairement et ne l'ont done pas mis a l'abri d'atteintes arbitraires a 
ses droits. Par aillcurs, ii considcre quc la divulgation des images saisies 
par la TVCF ne repondait pas a un but legitime, des !ors que tout lien 
eventuel entre, d'une part, son proprc comportement et, d'autrc part, 
l'objectif consistant a faire la chasse aux clelinquants et a Jes dissuader 
cl'agir etait trop tenu. 

66. La Cour a pris note de la teneur de !'article 163 de la Joi de 1994 et 
de !'article 111 § I de la loi de 1972, ainsi q ue de l'arret de la High Court. 
Cette juricliction a releve que !'article 163 de la Joi de 1994 avait pour objet 
cl'habiliter une autorite locale a fournir un dispositif de TVCF aux fins de 
favoriser la prevention de la clelinquance et le bien-etre des victimes. Elle 
a par ailleurs remarque que le fait de publier des informations sur 
l'efficacitc du systeme de TVCF a permis de renforcer l'effet dissuasif de 
son utilisation. Le conseil avait le pouvoir de distribuer aux medias, en vue 
de sa transmission, la sequence filmce par la TVCF, et ce en vertu de 
!'article 111 § I de la Joi de 1972, clans le cadre de scs fonctions visees par 
!'article 163 de la Joi de 1994. 
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67. Des !ors, la Cour consiclere qu e la clivulgat ion ava it bien une base 
lega le et e tait previsible pour une personne qui s'c ntourc de conseils 
eclaires (Sunday Tim es c. RD)IGUme-Uni (n° /), a rret du 26 avril 1979, 
serie A 11 ° 30, p. 3 1, § 49) . 

De plus, la Cour es tim e que la clivu lgation poursuiva it les buts 
legitim es qu e constituent la surete publique, la cl efense de l'orclre, la 
preve ntion des infract ions pe nales et la protection des clroits cl 'autrui. 

C. Sur la justification de l'ingerence 

/. Arguments des /1arties 

68. Le Gouvernement consiclere qu e toute ingerence eventu ell e etai t 
proportion nee. I I sou ligne qu e les juricl icti ons inte rnes ont dej a a pp recie le 
caractere raisonnab le de la clivulga tion et que la Cour de Stras bourg ne 
cloit pas subst itu er sa propre eva lua tion a ce ll e de inst itutions na tiona les . 

69. S'agissant des raisons pour lesqu e ll es l' ingere nce eventuell e etait 
proportionnee, le Gouvernement in siste sur le cl evoir de protege r la vie 
e t les bi ens des citoye ns. Compte te nu de la ma rge cl 'appreciat ion la issce 
a ux Eta ts pour mettre e n c:e uvre les mesures les mi eux acla ptees a la lutt e 
contre la crimin a lit e, ii faut aclm ettre le point de vue du Gouvernement 
se lon lequ e l la TYCF est cl ans ce combat une arme e ffi cace. La clivulga tion 
des sequ ences fi lmees par la TVCF a renforce la poursuit e de ce t objectif: 
la stra tegie acloptee consista it a clonne r a la TVCF un ro le a uss i 
prepond erant que possib le pour eviter la survei ll ance secrete, gagncr 
la confiance du public et !'adhes ion de ce lui -ci a u sys teme, et e nfin 
di ss uade r les cl elinquants. La H igh Court a ex presse ment aclmi que 
l'obj ec tif de la d issuasion eta it l'un des foncl eme nts des actes du conse il ; 
cl 'a ill eurs, la cl elinqua nce ava it climinu e cl e puis !'install a ti on du sys teme de 
TVCF. La clivulgation de sequ ences auprcs des meclias a constitu e un 
e lement importa nt cl ans la publicite fa ite a la TVCF, e t la seque nce s ur 
laque ll e on voyait le requerant illustrait pa rfa itement le type de situa tions 
qu i a pporte une bonne publicite a la TVCF. II ne s'agissait pas d 'un drame 
prive rendu spectaculaire pa r la d ivu lga t ion de la sequ ence , pu isque ce ll e­
ci ne montrait pas la tenta tive de suicide du requerant ; de plus, ii ne 
ressortait pas des images qu e l' interesse avait che rche a se supprime r ou 
a se fa ire du ma l d 'un e qu elconque mani ere. Cela n'e tait pas evident pour 
l'operateur de TVCF du conse il, qu i le soir en qu estion ignorait que le 
requerant ava it tente de se suicicl er. La sequence indiqu a it plutot que la 
po lice ava it desamorce une situation potenti ell ement dange re use . 

70. Pa r a illeurs , le Gouvernement ava nce qu e la cooperation exe rcee 
avec les meclias pour vanter Jes merites du systeme de TVCF serai t 
comprom ise s' il fa ll a it recueillir le consenteme nt de tout ind ividu 



188 ARRL'r PECK<. ROYAUME-UNI 

apparaissant sur lcs images, notammcnt lorsqu'il s'agit de scenes se 
clfroulant clans des rues ou ii y a unc grande affluence et de sequences 
susceptibles de montrer des personnes disparucs, dont !'accord nc pcut 
etre obtenu. 

71. En out re, le Gouvcrncment fait valoir quc la nature de l'acte litigieux 
et la conduitc des parties sont des elements a considerer cgalement clans 
cc contexte. Pour ce qui est de l'acte litigicux, ii souligne que la sequence 
dindguec n'a ete obtenue d'une manicre qui n'etait ni secrete, ni 
importune, ni selective, et que le degre d'ingfrence etait limitc. Le 
Gouverncmcnt laisse cntcndre quc le requcrant souhaitait attirer !'atten­
tion en sc renclant a un carrefour tres frcquente du centre de Brentwood, 
brandissant visiblement un couteau, et qu'il a par la suite accru la publicite 
autour de Jui par scs apparitions volontaircs clans les medias. En effct, c'est 
a la faveur de ces interventions q u'il a pour la premiere fois ete identifie 
par le public et que sa tentative de suicide a pour la premiere fois ete 
evoquee publiquement. Quant au conseil, ii a scion le Gouvcrnement agi 
de bonne foi, clans l'interct general et sans intention lucrative. N'etant pas 
equipe pour masquer les visages apparaissant sur la sequence filmee par la 
TVCF, le conseil !'a divulguee aux medias en pcnsant que les societes de 
television concernees voileraient !'image de l'interesse. Le fait que ces 
societes aient omis de proceder ace masquage ou aient cache les images de 
maniere insuffisante n'est pas imputable au conscil. 

72. Le requfrant affirme que, vu sa gravite, l'ingercnce n'etait pas 
proportionnce. Le conscil aurait du et aurait pu prendre des mesures 
satisfaisantes pour determiner l'iclentitf de l'intcresse et s'informer de sa 
situation. II aurait di'! le faire, des !ors que l'objet de la divulgation du film 
etait de faire connaitre largement lcs merites de la TVCF et non 
d'idcntifier un delinquant. II aurait pule faire, car ii n'y avait sur !'image 
qu'une seulc personne, clont !'identification eut Cte possible par le biais de 
la police, quc l'opcrateur de TVCF avail appelcc a sc renclre sur place. 

73. De plus, le rcquerant juge inadequate la demarche cntreprise par 
le conseil en vue du masquage de ['image. Si le conscil n'ctait pas equipc 
pour proceclcr lui-mcme a !'operation, ii aurait du s'assurer que les medias 
la realiseraicnt corrcctement. Des accords ecrits constituent un pas clans 
la bonnc direction, mais en ce qui concerne l'interesse aucun accord de ce 
type n'a ete passc avant la divulgation. 

74. En outre, le requfrant fait valoir qu'il n'y avait pas d'interct 
general pesant suffisamment lourd clans la balance. II n'est pas lui-meme 
un personnage public et ne jouc aucun role public. La divulgation avait 
pour objet non pas d'apprehencler un clelinquant ou de retrouver une 
personne disparue, mais de cherchcr a atteindre le but general qui 
consiste a vanter l'cfficacite du systeme de TVCF, but auquel aurait 
repondu !'utilisation d'images correctement masquers OU de sequences 
moins indiscretes. 
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75 . Le requ erant contes te !'affirm a tion du Gouve rnem ent selon 
laque ll e la High Court a a pprecie le ca racte re proportionne de l' ingerence. 
Pa r a ill e urs, ii rej e tt e !'a rgum ent du Gouve rn em ent suivant lequ el ii 
a ura it cherche, le 20 ao ut 1995, a a ttirer !'att ention sur sa personne . D e 
plus, ii s'e leve contre le fait qu e le Gouve rn e ment reme tte e n ques ti o n sa 
mot iva ti on en evoqua nt ses a ppa riti ons volontaires cl a ns les medias e n 
1996 : son im age avait dej a e te puuli ee et diffu see sans son consenteme nt 
e l ii ava it e te ide ntifi e pa r ceux qui le conna issaient. II ava it pa r la suit e a 
juste li t re cxerce tous les recours qui s'offr a ient a lui - ce qui impliq ua it 
des procedures publiques -, e t ii ne saura it e lre cri t iqu e pour avoir parl e 
de sa s itua tion difficil e a des medias serieux. II e ta it confronte a u di lemm e 
class iqu e des personnes ayan t subi une at teinte a leur vi e privee: cherche r 
a obte nir repara ti on e t defendre sa position e n s'ex prima nt ouve r te ment 
e ngendre inevita ble me nt un e nouve ll e publicit e. 

2. AjJjJreciation de la Gour 

76. Aux fin s de de te rmin er si la divulgation e ta it « necessa ire cl ans unc 
societe democra tiqu e», la Cour, considerant l'a ffa ire cla ns son ensemble, 
examin era si les motifs invoqu es pour la just ifi e r e taient « pertine nt s e t 
suffi sa nls », e t si les mes ures eta ien t proportionn ees aux buts legili mes 
pou rsu 1v1s. 

77 . Da ns des a ffaires re lat ives a la divulgat ion de donn ees a caractere 
personnel, la Cour a reconnu qu ' il conve nait cl 'acco rd er a ux a utori tes 
na tiona les compe tentes un e cc rt aine la titude pour e tab lir un just e equi­
libre entre les intere ts pub li cs e t prives qui se trouve nt en concurre nce. 
Cependa nt , ce tt e m a rge cl 'apprec iat ion va de pa ir avcc un con trole 
e uropeen (Funke c. France, a rre t du 25 fevri er 1993, serie A 11° 256-A, p. 24, 
§ 55) e t son a mpl eur est fo ncti on de fac t eurs leis que la na ture e t 
!' importa nce des intere ts en j eu e t la g ravite de l' ingerence (Z c. Finlande, 
a rrel du 25 fevrie r 1997, Recueil des aJTets et decisions 1997-1, p. 348, § 99). 

78. L'a rre t Z c. Finlande precit e port a it sur la divulgation lors d 'une 
procedure juclicia ire, sans le co nse ntem ent de l' interessee, du dossie r 
medica l de ce ll e-ci, lequ e l mc ntionna it nota mm ent sa se ropos itivit e. La 
Cour re leva qu e la prot ection des donn ees a ca ractere personn el j ouait 
un ro le fond a ment a l pour l'exe rcice du droit au res pect de la vie privee e t 
que la legislat ion in te rne deva it done me nage r des gara nti es a ppropri ees 
pour empecher toute divulga tion de ce type qui ne se ra it pas conform e a ux 
ga ra nt ies prevues a !'a rticl e 8 de la Conve ntion. A ce t egard , la Cour 
re nvoya, mutatis mutandis, a ux a rticl es 3 § 2 c), 5, 6 e t 9 d e la Conve ntion 
pour la protection des pe rsonnes a l'ega rd du tra it e me nt a utoma ti se des 
donnees a ca ractere personnel (Serie des traites europeens n° I 08, Strasbourg, 
198 1 ) . Ell e aj outa que ces considerations «vala ie nt pa rticuli ere me nt » 
cl a ns le cadre de la protecti on de la confidenti a lite des informat ions 
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relatives a la seropositivite, et fit observer que l'inten'\t a preserver la 
confidentialitc de telles donnecs pesait lourdemcnt clans la balance 
lorsqu'il s'agissait de determiner si l'ingerencc etait proportionncc au 
but legitime poursuivi, sachant qu'une tclle ingerence ne pcut se 
concilier avcc !'article 8 de la Convention que si elle vise a defendre un 
aspect primordial de l'interct public. Toutc mesure prise par un Etat 
pour contraindrc a divulguer parcil renseignement sans le consentement 
de la personne conccrncc et toute garantic visant a assurer unc protection 
efficace appellcnt un examen des plus rigourcux de la part de la Cour. 

79. En l'espece, la Cour releve d'emblee que le requerant n'a pas ete 
mis en cause, et encore moins condamnc, pour une infraction. La presente 
affairc ne porte done pas sur la divulgation d'unc sequence montrant la 
commission d'une infraction. 

La Cour a egalement pris note du caractere et de la gravite de l'atteinte a 
la vie privce du requerant (paragraphe 63 ci-dessus). D'autre part, elle est 
consciente du grand inten~t de l'Etat a faire la chasse aux delinquants et a 
prevenir la criminalite. II n'est pas contestc que la TVCF remplit de ces 
deux points de vue une fonction importante, dont l'efficacite et le succes 
sont renforces par la publicitc donnee ace systeme et a ses avantages. 

80. Cependant, la Cour observe que le conseil disposait d'autres 
solutions pour atteindre Jes memes objectifs. En premier lieu, ii aurait pu 
rechercher l'identite du requerant en se renscignant aupres de la police et 
ainsi sollicitcr son conscntcmcnt prealablement a la divulgation. II aurait 
egalement pu masquer lui-memc les images en question. Une autre 
option consistait a veiller soigneusemcnt a cc que les medias voilcnt les 
images qui leur avaient ete communiquces. La Cour fait remarqucr que 
le conseil n'a pas etudie les deux prcmicres solutions et ellc juge 
insuffisantes les mesurcs prises par Jui clans le cadre de la troisicmc. 

81. En cc qui conccrnc la premierc option, ii est vrai que lcs parti­
culiers peuvent refuser !cur consentcrnent ou qu'unc tcllc demarche 
n'est peut-ctre pas possible lorsque lcs sequences montrcnt un grand 
nombre de personnes. En parcillcs circonstanccs, on pcut arguer qu'un 
systeme ou la divulgation est subordonnee au consentcment risque clans 
la pratiquc de compromettre toute action destinec a vanter l'efficacite 
du systeme de TVCF. Cepcndant, en l'espcce, de tclles limitations ne 
sont pas particulierement pertinentes. Manifestcmcnt, la sequence en 
question portait et attirait !'attention sur un seul indiviclu. II n'est pas 
conteste quc le conseil, dont l'operateur de TVCF avait alerte la police et 
observe son intervention, aurait pu se renseigner aupres de la police pour 
identifier le requerant et ainsi demander son accord a la divulgation des 
images. En fait, ii ressort de la propre publication du conseil (CCTV News) 
du 9 octobre 1995 que certaines recherches ont ete effectuees auprcs de la 
police clans le but d'etablir que l'individu concerne avait ete interroge et 
secouru, mais pas de connaltre son identite. 
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82. Une autre so lu tion eGt consiste pour le conse il a masqu er lui­
me m e les images. Si le Gouve rnement a confirm e qu e le consei l n'e ta it 
pas cquipe pour le fa ire, la Cour obse rve neanmoins qu e, se lon les 
p ropres li gnes directr ices du conse il , ce lui-ci projetait de se dot er cl ' un te l 
cl ispos itif. La Cour releve cl 'a ill e urs que le eonse il lui-m e me a clivulgue 
clirecte ment cl a ns CCTV News des photogra ph ies tirees de la seq ue nce e n 
qu es tion , sans aucune me nt s'employer a voi ler les im ages. 

83. S'agissant de la troi sie me option, qui consis ta it a ve ill e r ace qu e 
les mcdias masque nt de manierc adequa te e t suffisante les im ages qui 
lcur ava ient ete communiqu ees, la Cour re leve qu e la High Court a 
consta t e qu e la chalne Ang li a T e levision et les producteurs de !'em iss ion 
de la BBC ava ient et e pri es ora le ment de voil er !' image du rcqu erant. 
Co ntrairem ent a la High Court, la Cour es tim e qu ' il eGt e te raisonnab le 
pour le conse il cl 'ex ige r des m ecli as eonce rnes qu ' il s s'e ngage nt par ecrit 
a ma quer Jes images, condit ion qu i elit mis e n exergu e la necess ite de 
preserver la conficlent ia li te. Au de me urant, la High Court a fait obse rve r 
que !'on pouva it tire r des enseig ne me nts de ce « malh eureux incident » e t 
qu 'avec du recul le conse il pourrait e tucli e r la possibilite de renforce r ses 
lig nes directrices a fin d 'evit e r pa re il s episodes a l'ave nir . Le conse il lu i­
m eme ava it manifes tem ent !' intention de passe r Liil contrat ecrit 
d 'au torisation de diffu sion avec les proclucteu rs de «Crime Beat>>, mais 
pa re il contrat ne se mble pas avo ir ete co nclu pui squ'aucun accord fin a l 
et sig ne n'a e te communique au requerant ou fourn i pa r le Gouver­
neme nt a la Cour. Les recomm a ncla tions de la po li ce de !'Essex 
preconisent l'etablisseme nt de contrats ecrits renfermant des cla uses sur 
le masqu age des im ages . Par a ill eurs, a ucun eleme nt n'a tt es te qu e le 
Yellow Advertiser a it vraiment ete pri e de ma ·qu er !' image du requ e rant. 

84. En ou tre, les images e n qu est ion saisies pa r la TYCF ont ete 
divulguees cla ns le but de m ettre en avant l'e ffi cac ite de ce sys tem e clans 
la preve ntion de la crimina li te et la chasse a ux cl e linqua nts, de so rt e qu ' il 
n 'e ta it µa s improbabl e qu e la equ ence sera it uti lisee cl a ns ce contcx te . 
T el fut cl 'aill e urs le cas, surtout cl a ns I' emiss ion «Crime Beat >>, cl iffus ee 
pa r la BBC. Da ns ces conditions, et me me si le reque ra nt ne se pla int pas 
directe me nt du tort cause a sa re putat ion , la Cour es tim e que le conseil 
devait faire preuve d ' un e vigi la nce part iculi ere, e t qu ' il e Gt clone e te bien 
avise de consu lter la police pour savo ir s i d es charges avaie nt e t e re te nu es 
contre l'indiviclu en qu es t ion. L'ex pli cat ion du Gouve rn e me nt se lon la­
qu ell e le conseil igno ra it l' ide ntit e du requerant est cl iffici le a aclmctt re. 
Comme ce la a e te releve ci-dessus, !'article paru le 9 octob re 1995 clans le 
CCTV News, publica tion du co nse il , semble incliqu er que ce lui-ci ava it pu 
determine r qu e l' indiviclu avait e te interroge e t secouru; ii a urait done pu 
verifi e r sid es accusations ava ient ete portees contre le reque rant. En fait, 
a u 13 octobre 1995, le Yellow Advertiser avait e tabli que ce derni e r n'avait 
pas e te inqu iete pa r la poli ce . 
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85. En definitive, la Cour estime que, vu les circonstances de l'espcce, 
ii n'y avait pas de raisons pcrtinentes et suffisantes proprcs a justifier que 
le conseil clivulguat clirectement au public, clans sa publication CCTV 
News, des photographies tirees de la sequence, sans avoir au prealable 
obtenu le consentement du requcrant ou cache son iclentite, ou qu'il 
clivulguat les images aux mfrlias sans avoir pris des mesures pour 
s'assurer autant que possible qu'un tel masquage scrait effectuc par eux. 
L'objectifque constitue la prevention de la criminalite et le contexte de la 
divulgation exigeaient en l'espcce une vigilance et un controlc particuliers 
sur ces points. 

86. Enfin, selon la Cour, lcs apparitions volontaires que le requerant 
fit par la suite clans Jes mcclias n'attcnuent ni la gravitc de l'ingcrence ni 
)'exigence correlative de prudence en maticre de divulgation. L'interesse 
avait ete victime d'une grave atteinte a son droit au respect de la vie 
privee, l'affaire ayant ete couverte par Jes medias aux niveaux local et 
national. On ne saurait done Jui reprocher d'avoir apres coup cherche a 
se servir des medias pour exposer et denoncer Jes actes reprehensibles 
dont ii avait ete victime. 

87. En consequence, la Cour estime que la communication par le 
conseil - clans CCTV News puis au profit du Yellow Advertiser, d'Anglia 
Television et de la BBC - des images saisies par la TVCF n'a pas ete 
assortie de garde-fous suffisants pour empccher une divulgation incom­
patible avec Jes garanties relatives au respect de la vie privce du 
requerant qui decoulent de !'article 8. Des lors, la divulgation a constitue 
une atteinte clisproportionnee et done injustifice a sa vie privee, et une 
violation de !'article 8 de la Convention. 

D. Autres griefs tires de l'article 8 de la Convention 

88. Le requerant semblc egalement incliquer que la BBC, gm 
fonctionne dans le cadre cl'unc charte royale, est une autorite publique a 
l'instar de la chalne Anglia Television, laquelle est placce sous la tutelle de 
l'ITC, ellc-mcme instituec par la loi de 1990 sur la racliodiffusion. Mc me a 
supposer quc ces mcdias puissent invoqucr leurs clroits au regard de 
!'article I 0 de la Convention, leurs emissions, selon l'interesse, ont ellcs 
aussi constitue des atteintes injustifiees a sa vie privce. Le Guuverne­
ment estime qu'en realitc le requerant n'a pas formule cet argument; en 
tout etat de cause, il conteste que la BBC OU Anglia Television puissent 
etre eonsiclerees comme des organes de l'Etat ou des autorites publiqucs 
au sens de ['article 8 § 2 de la Convention. II s'appuie notamment sur les 
dispositions internes pertinentes et Jes conclusions a tirer de la presence, a 
)'article JO de la Convention, de la formule conccrnant la possibilite de 
soumettre des entreprises de radiodiffusion, de television ou de cinema a 
un regime d'autorisations. 
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Par a illeurs, le req uerant a ffirm e qu 'eu ega rd a l' impact consid erable 
qu 'cll c a CU Sur Jes mem bres de Sa famiJ Je, Ja di vuJ ga tion d e Ja seq uence 
s'ana lyse en une ingfrence grave da ns son droit a u res pect de sa vie 
famil ia le. 

89. La Cour releve que la question de savo ir si la BBC est une 
«ema na tion de l'Etat » n'a pas ete tranchee pa r la Commission clans 
l'a ffa ire H uggett c. Royaume-Uni (n° 24744/94, decis ion de la Commis. ion 
du 28ju in 1995, DR 82-B , p. 98). Cepe nd ant , compte tenu de son constat 
de viola tion a u suj et de la clivulgation litig ieuse par le conse il 
(paragraphe 87 ci-dess us) , la Cour es tim e qu' il n'y a pas li eu d 'examin er 
sepa rement ces gr iefs. 

90. Le requ erant fa it ega lement valoir que l'E tat a manque a son 
ob ligat ion positive de protege r ses droit s a u titre de !'art icl e 8, en ce qu ' il 
n'aura it benefi cie au niveau in terne d 'aucun recours effectif pour se 
pla indre des divulgations en qu es tion. Le Gouvernement souti ent qu ' il 
n'y a eu manqu ement a a ucune ob liga tion posit ive e t a ffirm e surtout que 
de tels recours eta ient bie n a la disposition de l' intfresse. La Cour estime 
qu ' il est plus approp ri e cl 'exam in er sous ]'angle de !'articl e 13 de la 
Conve nt ion la qu es tion de !'ex istence d'un recours inte rne pour clenonce r 
la cli vu lga tion Ii ti gie use par le conse il. 

II. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 13 DE LA 
CONVENTION COMBINE AVEC L'ARTICLE 8 

9 1. lnvoqu ant ]'articl e 13 de la Conve ntion, com bin e avec ]'a rticl e 8, le 
requ fra nt a ll egue n'avoir benefi cie a u niveau in tern e d 'aucun recours 
e ffect ifpour se pl aindre des divulgations litig ieuses par le conseil. 

92. En ses passages pertinents, !'a rticl e 13 dispose: 

«Tou le pe rsonne dont lcs droit s e t li bert es reconnus clans la( ... ) Conve ntion ont e tc 
vio lC.s , adroi t a l'octroi d'un recours effect if dcva nt une in s ta nce nationa le ( ... ) » 

A. Arguments des parties 

93. Le Gouvernement expliqu e qu e la necessite d 'un droit de la vi e 
privee a fa it l'obj et d 'un grand debat, de longues a nnees clurant, a insi 
que de multiples propositions de Joi e t de plusieurs rapports officiels. Le 
deba t se poursuit. Cepe nda nt , !'abse nce d 'un droit general a la vie privee 
clans l'orclre juridique interne n 'indique pas en soi un defaut de respect 
pour la vie privee du requerant. La ques tion est plut6t de savo ir s i le 
regime de protection legale en vigueur a suffisamment prese rve Jes 
droit s de ce lui-ci, e t le Gouvernement repond pa r !'affirmat ive. II sou­
ligne qu e prises ensemble Jes voies de recours issues de la common law e t 
de la Joi constituent un regim e comple t de protection juridique de la vie 
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pnvee et qu'elles remplissent clone essentiellcmcnt la mcme fonction 
qu'un droit de la vie privec. 

94. Plus particulierement, le Gouverncmcnt souligne quc le requerant 
a pu exposer et argumcnter ses griefs devant la BSC, !'ITC et la PCC. II 
admct que les commissions des medias n'ont pas vocation a offrir un 
« recours judiciaire, au sens ou elles accorderaient une reparation 
pecuniaire a une personne ayant subi un prejudice en raison d'une 
infraction aux codes pertinents ». Le Gouvernemcnt affirmc toutefois 
que !'article 13 n'exige pas clans chaque affaire un «tribunal» ni l'octroi 
d'une reparation pecuniaire. De plus, ii fait valoir que le controle 
juridictionnel peut aussi en principe constituer un recours adequat, dont 
le caractere effect if n'est pas remis en question par le rejet de la demandc 
formee par l'interesse. 

95. Le Gouvernemcnt soutient egalement que plusicurs autrcs recours 
s'offraient au requerant. II estime que le recours pour manquement 
au devoir de discretion etait le plus indique, laissant cntcnclre que 
l'intercsse aurait cu la faculte d'cngagcr une tcllc action s'il avait ete 
filme «clans des circonstances OU ii pouvait s'attendre a voir respectcr sa 
vie privec». Le Gouvcrncmcnt soulignc qu'il s'agit la d'unc matiere qui 
depend largemcnt de considerations d'ordrc public, et qui done a ete et 
continucra d'etre definic par lcs tribunaux. La jurisprudence issue de la 
Convention exerce unc inf1uence considerable clans cctte evolution et aura 
un impact plus fort encore avec l'entree en vigueur de la loi de 1998 sur 
Jes droits de l'homme. Le Gouvcrnement fait aussi valoir quc le reque­
rant aurait pu intenter une action pour diffamation ou declaration 
calomnieuse si un element quelconque avait cte dffnrme de manicrc a 
suggerer sa participation a un acte delictueux de violence envers autrui. 

96. L'interesse souticnt qu'il n'a beneficie d'aucun recours effectif au 
niveau internc. II s'est prevalu des recours les plus adaptcs a sa cause 
(saisinc des commissions des medias et recours juridictionnel), mais 
ceux-ci se sont reveles ineffectifs: le critcre cl' (( irrationalite}} clans le 
cadre du controle juridictionncl ne saurait etre assimile au critere de 
proportionnalite sous !'angle de !'article 8; de plus, Jes commissions des 
medias ne peuvent octroyer de dommages-interets. 

97. En outre, le requerant plaide qu'une action pour manquemcnt au 
devoir de discretion n'avait aucune chance realiste de succes. II observe 
que le Gouvernement n'a pas mentionne une seule affaire clans laquelle 
une personne clans une situation a peu pres similaire ait obtenu une 
satisfaction mcme particlle grace ace recours. D'apres lui, !'affirmation 
du Gouverncment selon laquelle le fait d'espfrer voir respccter sa vie 
privee serait suffisant pour permettre l'exercicc d'un tcl recours est 
inexacte en droit interne; du reste, ii y a lieu de noter que le 
Gouvernemcnt ne lui reproche pas de ne pas avoir epuisc les ,·oies de 
recours internes en ncgligeant d'entamer pareille action. L'intfresse 
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es tim e pa r a ill eurs qu e le a ut res recours m entionnes pa r le Gouve rn e­
me nt n 'e ta ie nt pas indiqu es cl a ns sa cause : ce rt a ines lois sont e n trees e n 
vig ue ur posterieure ment a l'epoque consideree ; pour cl 'autr es (pa r 
exe mple en ma ti e re d e surveill a nce secre t e), ii n 'e ta it pas concevable 
qu ' il s pussent avo ir un impact e n l'es pece; quant aux recours d e common 
Law evoqu es pa r le Gouve rn em ent (action en diffa rn a ti on, ac ti on pour 
d ecla ra ti on ca lomni euse, ha rce lem ent ou manqu em ent a u cl evo ir d e 
di scre tion), ils ne conce rn a ient tout s implem e nt pas le requ eranL, vu Jes 
c irco ns ta nces pa rticuli e res d e la cause. 

B. Appreciation de la Cour 

98 . La Cour obse rve qu e le r equerant se pla int nota mrn ent - sous 
l'a ng le d e !'articl e 8 de la Conve ntion pris isolem ent e t combin e avec 
!'arti cle 13 - de ne pas avo ir be nefi cie de recours effectifs a u niveau 
inte rn e. Le Gouve rn e rn e nt ne pre te nd pas qu e l' interesse a it negli ge 
d 'epuise r les vo ies de recours inte rn es a u sens d e l'a rticl e 35 § 1 d e la 
Conve ntion. Dans sa d ecis ion sur la receva bilite d e la presente a ffa ire, la 
Cour a es ti rne qu ' il y ava it un li e n et roit entre tout proble m e oul eve sous 
!'a ng le de !'a r t icle 35 § I et le bie n-fo ncle des gri efs du requ eran t 
conce rna n t le cl ffa u t d e recours e ffeetif a u nivea u na ti ona l, e t a j oint a u 
fo nd tout e ques tion re la tive a l'e puise m ent d es voies d e recours internes . 

1. Principes j uridiques a/Jplicables 

99. La Cour rappell e qu e !'art icl e 13 gara ntit !'ex iste nce en clro it 
inte rn e cl 'un recours perm e t ta nt d e s'y prevaloir des clroits e t libert es d e 
la Conve n t ion te ls qu ' ils peuve nt s'y t rouve r consacres. II a clone pour 
consequ ence d 'ex ige r un recou rs in te rne ha bilit a nt « !' insta nce na tiona le 
co rnpe te nt e »a connal tre d u conte nu du gri e f fond e sur la Conve ntion et, 
d e plu s, a offrir le reclresserne nt a pp roprie (Smith et Grady c. Royaume-Uni, 
n°5 33985/96 e t 33986/ 96, § 135, CEDH 1999-VI, e t Murray c. Royaume-Uni, 
a r re t du 28 octobre 1994, serie A n° 300-A, pp. 37-38, § 100). T outefo is, 
ce tt e di spos ition n'ex ige pas la ce rtitude cl ' un r esultat favo ra bl e (Amann 
precite, § 88, avec d 'autres re fere nces) e t ne requi ert pas non plus 
!'inco rpora tion d e la Conve ntion cl a ns le clroit in terne ou un e form e 
pa rti culi ere d e recours, les Eta ts cont rac ta nt s jouissant cl 'une marge 
cl 'apprecia ti on pour honorer les obligations qu 'e ll e leur impo e 
(Vi lvarajah et autres c. Royaume-Uni, a rre t du 30 octobre 199 1, ser ie A 
n° 2 15, p. 39, § 122). 

100. La Cour rappell e egalem ent qu e, cl a ns l'arre t Smith et Grady 
preci te, e ll e a cl ecri t co rn me suit le crit ere cl '« irrationali te » a pp liq ue 
cla ns une procedure d e contr6le juriclictionnel : un tribuna l n'a pas le 
droit d ' inte rvenir a u fond cl a ns l'exe rc ice cl'un pouvoir aclm inis tra tif 
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discretionnaire, a moms d'etre convamcu que la decision etait 
deraisonnable en cc sens qu'elle n'entrait pas clans la gamme de 
reactions qui s'offrait a un responsable raisonnable. Pour determiner si le 
responsable a excede cette marge d'appreciation, le contexte des droits de 
I'homme est important de sorte que plus l'ingerence clans Jes droits de 
l'homme est grave, plus le tribunal exige une justification serieuse avant 
de se convaincre du caractere raisonnable de la decision. 

Cependant, la Cour souligna cgalcment clans cet arret que, nonobstant 
le contexte des droits de l'homme, le seuil d'irrationalitc qu'un requerant 
devait franchir etait eleve, comme l'avaient confirme Jes decisions rendues 
clans cette affaire par les tribunaux internes. Si Jes juridictions concernees 
avaient emis des commentaires favorables sur les moyens des requerants 
contestant les raisons avancees pour justifier la politique en question 
(defavorable aux homosexuels clans les forces armces), les tribunaux 
nationaux avaient neanmoins conclu qu'on ne pouvait considerer que 
cette politiquc n'entrait pas clans la gamme de reactions qui s'offrait a 
un responsable raisonnablc et, en consequence, qu'on ne pouvait la tenir 
pour « irrationnelle ». Dans ces conditions, ii etait clair pour la Cour qu'a 
supposer mcme que les griefs prcsentes par M""' Smith et M. Grady 
eussent etc pour l'essentiel formulcs devant Jes juridictions internes et 
examines par elles, le seuil a partir duquel ces _juridictions auraient pu 
tenir la politique incriminee pour irrationnelle etait si eleve qu'il excluait 
en pratique toute consideration par les tribunaux internes de la question 
de savoir si l'ingerence clans Jes droits des requerants repondait a un 
besoin SOCiaJ impcriCUX OU etait proportionnee aUX buts poursuivis -
securite nationalc et ordre public -, principes qui etaient au e<rur de 
!'analyse par la Cour des griefs tires de !'article 8 de la Convention. La 
Cour a clone conclu que M 11

H' Smith et M. Grady n'avaient dispose 
cl'aucun recours effect if quant a la violation du droit au respect de leur 
vie privee, au mepris de !'article 13 de la Convention. 

2. Application en l'espece des principes susmentionnes 

I 0 I. La Cour observe d'emblee que l'espece se distingue des affaires 
James et autres c. ROJ·aume-Uni (arrct du 21 fcvrier 1986, serie A n" 98, 
pp. 47-48, §§ 85-86), Leander c. Suede (arret du 26 mars 1987, serie A 
n" 116, pp. 29-30, § 77), et Sunday Times c. Royaume-Uni (n" 2) (arret du 
26 novembre 1991, serie An" 217, p. 32, § 61), affaires clans lesquelles ii a 
ete etabli que !'article 13 ne saurait etre considere comme garantissant un 
recours contre Jes lois adoptees par le parlement ou des normes juridiques 
nationales cquivalcntes. En l'espece, la legislation pertinente n'exigeait 
pas la divulgation des images saisies par la TVCF, et le grief porte sur 
I'exercice par le conseil de ses pouvoirs de divulgation. 
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a) Le regime de protectionjuridique de la vie privee 

102. Com me cl ans l'a ffa ire Winer c. R o)'aume- Uni (n° 1087 1/ 84, dec ision 
de la Commiss ion du 10 juill et 1986, DR 48, p. 154), le Gouve rn ement 
a ffirm e qu e la Cour doit a na lyse r la protection de la vie pr ivee sous 
!'ang le du « regim e de pro tection juridiqu e de la vie privee)) pri s cla ns son 
e nse mble, ce reg im e rempli ssant e ffective me nt la fon ction d 'un droit de la 
vie privee. 

Toute foi s, la Cour n'a pas pour tac he de cont r6 le r cl a ns l'abst ra it la 
legisla ti on ou la pra tiqu e pert ine nte, ma is doit se limit er, sans oubli er 
le contex te genera l, a t ra iter les qu es tions soulevees pa r le cas concret 
dont ell e se t rouve saisie (ar re t Amann susmentionne, § 88) et , plus 
pa rti culi ere ment, a etudier uniquement les recours qui pouvaien t et re 
dignes d ' in tere t pour le reque ra nt (N. c. Suede, n° 11 366/85, decis ion de la 
Commiss ion du 16 octobre 1986, DR 50, p. 173; decis ion Winer 
susme ntionn ee; Stewart-Brady c. R0)1aume-Uni, n°' 27436/ 95 e t 28406/95, 
decision de la Commiss ion du 2 j uill e t 1997, DR 90-B , p. 45). La Cour 
es tim e done qu ' il n'y a pas li eu d 'examine r les recours qui n 'ex is ta icnt pas 
a l'epoqu e consideree ou n'e ta ient pas a pplicables a ux fa its de la cause . 

103. La Cour releve a ce t ega rd qu e l' int eresse ne se pla int ni d 'actes 
ma lve ill ants de la pa rt du conse il , ni de la tra nsmi ss ion d ' inform a tions 
inexactes ni , du mains directement, d 'une att einte a sa repu tation. II 
n 'est pas contes te que les qu est ions d ' int rus ion sur le fo nds d'a ut rui , de 
ha rce leme nt , de nuisance, de droit d 'aute ur, d ' inexecution d ' un contra t 
ou de surve ill ance secrete pa r les se rvices de securit e sont de nu ees de 
pertine nce qua nt a ux g ri efs du requ era nt. De meme, le Gouve rn ement 
n'affirm e pas que la loi de 1998 sur la protection des donnees, la loi de 
1976 portant a mendement a la loi sur les infractions sexue ll es e t la loi de 
1933 sur les enfa nts et les adolesce nts so ient a prendre en compte e n ce 
qui conce rn e les circonstances de l'espece. Qu ant a la loi de 1998 sur 
les droits de l'homm e, elle n'es t entree en vigueur qu 'en octobrc 2000, 
c'es t-a-dire a pres Jes fa its de la cause. 

104. La Cour a done Ii mite son apprecia tion a ux recours pouva nt 
passe r pour presente r un ce rt ain inte re t 4uant a ux g ri efs du requ erant. 

b) Le controlejuridictionnel 

105. La Cour a consta te que le cl ro it du requ erant au respect de sa vi e 
privee avait ete viole du fa it de la divulgation pa r le conse il de la sequence 
pe rtine nte (paragraph e 87 ci-dessus). Elle releve qu 'a l'epoque consideree 
la Conve ntion ne fa isait pas pa rti e du droit inte rne et qu ' il n 'a pu etre 
repondu a la qu est ion de savoir s i la divulga tion ava it emport e viola tion 
des droits de l' interesse sou s ]'ang le de !'articl e 8 ni, e n pa rticu li e r, a 
ce ll e de savoir s i les autorit es avaie nt demontre qu e ce tte divulga ti on 
co rresponcl a it a un beso in socia l im per ieux OU eta it proportionnee a un 
but legitim e poursuivi. 
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Comme clans l'affaire Smith et Grady evoquee ci-dessus, le seul probleme 
pertinent souleve devant les tribunaux nationaux etait de savoir si la 
politique concernee pouvait passer pour « irrationnelle ». Com me clans 
cette affaire-la, la High Court a releve en l'espece que le requerant avait 
subi une intrusion clans sa vie privee, mais qu'a moins et jusqu'a ce que 
le droit interne reconnaisse un droit general a la vie privee, ii fallait 
s'appuyer sur Jes orientations que contiennent cntre autres Jes codes de 
deontologie pour eviter pareilles intrusions indesirables clans la vie privee 
d'une personne. La High Court a poursuivi en examinant un certain 
nombre de facteurs, notamment le role important des cameras de TVCF 
clans Jes lieux publics, la nature des images saisies par ces cameras, la 
demarche (quoique infructueuse) entreprise par le conseil pour que 
l'identite du requfrant flit dissimulfr, et le fait quc la sequence n'avait 
pas ete vendue a des fins lucrativcs. La High Court a conclu que si des 
enseignements pouvaient etre tires de ce malheureux incident -
notamment sur la necessite de renforcer Jes ligncs directrices adoptees 
par le conseil alin d'eviter parcils episodes a l'avenir - le conseil ne 
pouvait neanmoins passer pour avoir agi «de maniere irrationnelle, c'est­
a-dire en defiant la logique ou en se comportant comme aucune autorite 
locale raisonnablc et avisee ne l'aurait fait ». 

106. Dans ces conditions, la Cour estime que le seuil a partir duquel la 
High Court pouvait juger irrationnclle la divulgation litigieuse etait si eleve 
qu'il excluait clans la pratique tout examen par cette juridiction de la 
question de savoir si l'atteinte au droit du requerant repondait a un 
besoin social imperieux OU etait proportionnee aux objectifs poursuivis, 
criteres qui, comme cela a ete observe ci-dessus, sont au cceur de 
!'analyse par la Cour des griefs tires de !'article 8 de la Convention. 

En ce qui concerne !'evocation par le Gouvernement de l'affaire 
Alconbury Developments Ltd (voir ci-dessus, paragraphe 39), la Cour releve 
que celle-ci est posterieure a l'entree en vigueur de la loi de 1998 sur les 
droits de l'homme. De plus, le Gouvernement a admis que le commentaire 
relatif a la place du principe de proportionnalite clans le droit interne etait 
une opinion incidente. Quoi qu'il en soit, le Gouvernement ne semble pas 
indiqucr que cette observation demontre que Jes juridictions nationales 
appliquent pleinement le principe de proportionnalite lorsqu'elles se 
penchent, !ors d'un contr6le juridictionnel, sur des affaires comme celle-ci. 

107. En consequence, la Cour estime quc le contr6le juridictionnel n'a 
pas offert au requerant un rccours effectif pour denoncer la violation de 
son droit au respect de sa vie privee. 

c) Les commissions des medias 

108. La Cour releve que, selon le Gouvernement, Jes procedures qui 
se sont deroulecs devant ccs commissions ont offert au requerant la 
possibilite d'exposer et de faire valoir scs droits. Neanmoins, le 
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Go uve rneme nt adm et que ces organes n'ava ient pas «vocat ion a offrir 
un recou rs j udi cia ire, a u sens ou [ils] accorde ra ient une repa rat ion 
pecun ia ire a une personne aya nt subi un prej udice en ra ison d ' un e 
infract ion a ux codes pert inen ts ». 

I 09. Se Ion la Cour, le fa it qu e ces comm iss ions n 'eussen t pas le pouvoir 
legal d 'a llouer des dommages-intere ts a u requcrant im pliqu e q u'ell es 
n 'e ta ient pas a meme de lui offrir un recours effectif. Elle obse rve qu e la 
fac ulte de !'ITC d ' inniger un e a mende a une socie te de te levision 
n'eq uivaut pas a u pouvoir d 'octroyer des dom mages-interets a la per­
sonne conce rnee. Ce rtes, le requ erant etait au courant de la d ivulga ti on 
fa ite pa r le conse il ava nt la pa rut ion dan le Yellow Advertiser de !'a rt icl e 
de fevri er 1996 et avant la diffus ion des images pa r la BBC; cependant , 
ni la BSC ni la PCC n 'avaien t le pouvoir d 'em pecher les publica tions ou 
diffusions en qu est ion. 

d ) L'action pour manque men t a u devoir de discret ion 

110. D'apres la Cour, le fa it qu e le Gouve rn eme nt n'affir me pas que le 
requ erant a neg lige d 'epuise r cette vo ie de recours es t pa rti cul iereme nt 
s ignifi cat if, eu egard au constat de la Com miss ion sc ion leq uel la req uete 
sus ment ionn ee du com te et de la comtesse Spe nce r etait irrecevabl e pour 
ce motif. 

11 l . Se la n la Cour, en tou t eta t de cause, les circonstances de l'es pece 
sont suffi samm ent d ist inctes de ce lles de l'affa ire Le comte et La comtesse 
Spencer pour lui permettre de conclure que le present requerant ne 
cl isposait pas a l'e poque consicl eree cl 'un recours dont ii pouva it use r pour 
manqu eme nt au devoir de di scret ion, e t ce meme si l'on adm et les 
explications don nees pa r le Go uve rnement sur ce type d 'act ion. 

Premiere ment, le com te et la com tesse Spe nce r ti raient un a rgume nt 
so lide du fait qu e cl 'anciens a mis ava ie nt d ivu lgue e n secret des 
informa t ions indi scuta blement privees qu e les requ erants leur ava ie n t a u 
prea la ble t ra n mises sous le ·ceau de la confiden t ia lit e. En l'espece, le 
requerant a ura it eu bie n plus de ma l a eta blir que la seque nce cl ivulguee 
avai t « la necessa ire qua li t e de confid ence» ou qu e [' informa tion ava it ete 
«Communiqu ee cl a ns des circo nstances appelant un cl evoir de di screti on ». 
Sous !'ang le de !'a r t icle 8, le Gouve rnement a fa it va loir cl evant la Cour 
qu e le d roit du req uerant au res pect de sa vie pr ivcc n'c ta it memc pas en 
j eu. Il n 'a me ntionne a ucun precedent bri ta nniq ue pouva nt et re j uge 
s imila ire a l'espece et donna nt a pe nse r que ces deux eleme nts du 
recours pour ma nquement a u devoir de discret ion eta ie n t reun is. 
L'affaire Douglas v. Hello.' Ltd susme ntionn ee es t poster ieure a ux fa its 
pert ine nts de la presente cause et, ce qui es t tou t a uss i important , a 
l'entree en vigueur de la loi de 1998 sur les droits de l'homm e. Qu oi qu ' il 
e n soit, seu l un des t rois j uges aya nt connu de l'affa ire a ind iqu e q u' il era it 
pret a constate r qu e le sys teme jurid iqu e inte rne comportai t deso rmais un 
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droit limite au respect de la vie pnvee. De plus, la Cour n'est pas 
convaincue par !'argument du Gouvernement selon lequel le constat par 
celle-ci que le requerant « pouvait s'attendre a voir respecter sa vie 
privee » significrait que Jes elements necessaires a une action pour 
manquemcnt au devoir de discretion etaient etablis. La Cour juge peu 
probable que les tribunaux nationaux auraient admis a l'epoque que les 
images avaient la« nccessaire qualitc de confidence» ou que !'information 
avait cte « communiquce clans des circonstances appelant un dcrnir de 
discretion». 

Deuxiemement, une fois les images en question clans le clomaine public, 
une nouvelle publication de celles-ci ne pouvait donner lieu a un recours 
pour manqucnwnt au cle\'oir de distTction. Pareille action n'aurait pu etre 
envisagec a\'ant quc le requerant eftt connaissance de la clivulgation par le 
conscil des images saisies par la TVCF, c'cst-a-dire avant octobre 
ou novembre 1995. En consequence, une action pour manquement au 
dcvoir de discretion n'aurait pas etc possible s'agissant des articles parus 
clans le Brentwood Weekry News et le Yellow Advertiser ou de l'cmission diffusce 
par la BBC. 

112. Compte tenu de ces failles, ii n'y a pas lieu de rechercher sides 
dommages-intfrets auraient pu etre octroyes clans le cadre d'un tel 
recours. La Cour SC bornera a relever qu'alors que cet element etait la 
deuxieme question en litige entre Jes parties clans l'affairc sus­
mentionnee Lecomte et la comtesse Spencer, le Gouvernement n'a en l'espece 
nullement precise comment des dommages-interets auraient pu etre 
alloues en !'absence d'injonction prealable. Le requerant n'aurait pu 
demander une telle injonction qu'apres avoir pris connaissance des 
divulgations, fin octobre ou dcbut novembre 1995, et done uniquement a 
l'cncontrc du Yellow Advertiser et de la BBC. Bien que le versemcnt de 
benefices pen;us grace a la divulgation ne soit pas subordonne a la 
delivrance cl'une injonction prealable, le Gouvernement n'a evoque 
aucune affaire oil pareil versement ait ete ordonne a cause cl'une 
emission. Le comte et la comtesse Spencer avaient la possibilite de 
demander le versement des benefices realises par la presse nationale, 
mais le Yellow Advertiser etait quant a lui diffuse a l'echelle locale et non 
nationale. 

3. Conclusion de la Cour 

113. Dans ces conditions, la Cour estime que le requerant ne clisposait 
pas cl'un recours effectif pour faire etat de la violation du clroit au respect 
de sa vie privee au titre de !'article 8 de la Convention. La Gour juge non 
pertinent !'argument du Gouvernement scion lequel reconna!tre la 
necessite d'un recours revient a compromettre Jes droits de la presse 
garantis par !'article 10 de la Convention, qui sont importants et en 
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concurre nce avec le droit au res pect de la vie privee. Comme la Cour l'a 
releve plus ha ut , le conse il , e t done les medi as, a ura ient pu a tt eind re leurs 
obj ect ifs e n masquant conve nab leme nt l' ident ite du requ erant ou e n 
prena n t des mesures adequates en vue d ' un tel masqu age. 

11 4. II y a done e u viola tion de !'a rticl e 13 de la Conve ntion co mbin e 
avec !' art icle 8. 

m. SUR L'APPLICATION DE L'ARTICLE 4 1 DE LA CONVENTIOi\ 

I 15. Aux term es de I 'art icl e 4 1 de la Conve ntion , 

«Si la Cour decla re qu ' il ,- a cu viola 1i on d e la Conve ntion ou de scs Protocolcs, e t si le 

dro il intcrnc d e la Ha utc Pa ni c cont rac ta nte nc pe rm c l d 'dTacer qu ' impa rfa it cmcn l lcs 

conseque nces de ccttc viola tion, la Cour acco rde a la pani c lcscc, s' il y a li eu , unc 

sat isracl ion cqui1 ab le. » 

11 6. Le requera nt de m a nde la repa ra ti on du domm age mora l e t du 
prejudice ma teriel qu ' il a subi s, a insi qu e le re mbourse me nt el f'. Sf'.S fra is 
e t depe ns. Le Gouve rn em ent con teste ces prete ntions. 

A. Dommage moral 

11 7. Le requerant reclarn e 7 500 li vres ste rling (GBP) pour pr·ejudice 
mora l. II ins is te sur la detresse, l'a ngoisse, l'e mba r ras et la frustration 
qu ' il a eprouves en raison des divulgat ions li tigi e uses: ii a fait l'obj et d e 
sarcas mes, de pla isanteri es e t d 'insultes de la pa rt des vois ins ; de plus, les 
ge ns l'ont associe a u probl em e de la delinquance, e t ii a du expliqu er ses 
difficult es personne lles a sa fam ille lorsqu e les medias ont parle d e 
l'a ffa ire . II soulign e qu e la sequ ence se rapportait a un e period e penib le 
pour lu i, qu e la divu lgat ion s'est fa ite a son insu ou sans son consentement, 
qu e Jes pub licat ions e t diffus ions q ui e n sont result ees o nt eu li eu aux 
niveaux loca l e t nat iona l, e t qu ' il n'a di spose d 'aucun recours e n droit 
inte rn e. 

Le Gouve rne men t es tim e qu e le consta t d 'une viola ti on represf'. ntera it 
e n so i une sa tisfaction equita ble suffi sante ou, a titre subs idia ire, qu 'un 
mo nta nt d 'environ 4000 GBP const itue ra it une repara tion adeq ua te. 

11 8. La Cour obse rve qu e ce rta ines fo rm es de prejudice mora l, comm e 
la det resse a ffec tive, ne peuve nt pas touj ours, de par leur n at ure, et r e 
demontrees de ma niere concrete. Toutefo is, ce la n'empeche pas la Cour 
d 'oct roye r un montant si el le es tim e qu ' il es t raisonnable de pense r qu 'un 
requ erant a subi un prejudice a ppe lan t une repa ra tion fin a ncie re (Davies 
c. Royaume-Uni , n° 42007/ 98, § 38, 16 jui ll e t 2002) . 

11 9. La Cour a indiq ue ci-dessus les raisons pour lesque ll es el le juge 
g rave l' ingere nce cl a ns la vi e privee du requerant, e t el le a evoq ue les 
consequences pe rsonnell es pou r celui-ci de la la rge diffusion de la 
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sequence, ainsi que !'absence d'un recours effectif pour faire etat de ces 
deux elements (sur ce dernier point, voir D.P. et J.C. c. Royaume-Uni, 
n° 38719/97, § 142, 10 octobre 2002). Elle estime que le requerant a du 
eprouver une detresse, un embarras et une frustration non negligeables 
qu'un constat de violation ne suffit pas a reparer. 

120. Des !ors, statuant en cquite, la Cour alloue au requerant la 
somme de 11 800 euros (EUR) pour dommage moral. 

B. Prejudice materiel 

121. Le requerant rcclamc par ailleurs le rcmboursement du prejudice 
materiel qui est directement rcsultc pour Jui des facteurs ayant en 
l'espece constitue u1w \·iolation de ses droits. II demande en particulicr la 
somme de 2 500 GBP pour Jes frais engages clans le cadre de ses actions 
aupres de la BSC, de !'ITC, de la PCC, de la High Court et de la Cour 
europeenne des Droits de !'Homme. Ce montant englobe ses frais de 
voyage (pour rencontrer ses representants et se rendre a des audiences), 
le manque a gagner (compte tenu de la nature de son travail, l'interesse 
affirme avoir perdu des salaires a raison des periodes ou ii fut contraint 
d'aller a des rendez-vous et a des audiences), ainsi que Jes frais 
d'affranchissement et de telephone. Le Gouvernement releve que le 
requerant sollicite le remboursement de ces depenses sans fournir aucun 
justificatif. II ajoute que, pour autant que ces frais ont ete engages clans le 
cadre des procedures interncs, ils ne !'ant pas ete de maniere necessaire et 
raisonnable durant la procedure au titre de la Convention et ne sauraient 
done etre recouvres. 

122. La Cour obser\'e que Jes demandes du requerant ace titre n'ont 
pas ete suffisamrnent detaillees par lui, puisqu'il reclame une somme 
globale pour !'ensemble des depenses en question mais n'a presente -
element important - aucune piece justificative relativemcnt a cette 
rubrique. Dans ces conditions, la Cour decide de n'allouer aucune 
reparation pour prejudice materiel. 

C. Frais et depens 

123. Le requerant revendique cgalement le remboursement des frais 
de justice exposes par Jui a !'occasion des procedures internes et de la 
procedure fonclee sur la Convention. 

12+. En ce qui concerne Jes procedures au ni\'eau interne, ii demancle 
5 04 7,40 GBP (taxe sur la valeur ajoutec (TV A) comprise) pour les actions 
devant la PCC, !'ITC et la BSC. Cette somme prend pour base un tarif 
de 140 GBP l'heure pour un senior solicitor et I 00 GBP l'heure pour un 
assistant juridique. En sus du temps consacre aux appels telephoniques 
et au courrier, une duree de 3 heures et 45 minutes est indiquee pour la 
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procedure devant la PCC, et d'un e heure et 55 minutes pour la procedure 
d evant !'ITC, le requerant n'aya nt pas precise si ces chiffres repre­
se nta ient le temps passe sur ce dossi er par le solici tor ou par !'ass is tant 
juridique. De plus, pour la procedure d evant la BSC, l' int e resse reclame 
une somm e correspondant a 13 heures et 25 minutes (temp de trava il du 
solicitor) , plus 5 heures (temps de travail de l'ass istantjuridiqu e) . II sernble 
qu'une a ide jud icia ire a it ete accordee pour la procedure de contro le 
juridict ionnel ; a ucune pretent ion n'a d 'ailleurs ete fo rrnul ee ace titre. 

Le Gouvernement rejet te ce tte dernande, fa isant valoir qu e Jes fra is en 
ques tion n'ont pas e te exposes de manie re necessaire et ra isonnab le 
dura nt la procedure su r le terrain de la Convention. 

125. Le req uerant reclame a uss i 11 563,54 GBP au titre des depenses 
engagees a ce jour pour la procedure fond ee sur la Convention, e t ce 
jusques e t y co mpri s Jes trava ux de recherche effectu es pour Jes 
obse rvations a prese nte r sous !'angle de !'art icl e 4 1 de la Convent ion . Ce 
montant correspond a !' intervention d 'un solicitor et d 'un ass istant 
juridique (aux taux hora ires indiqu es ci-d essus) , a insi qu e d 'un Queen 's 
counsel. La Cour a rec;u un e note de fra is d eta illee indiqu ant le temps 
consacre a chaqu e eta pe et les debours, y compris Jes honoraires du 
counsel . La note d 'honora ires de ce lui-ci (d'un montant de l 727,25 GBP) a 
ega lement ete fourn ie. Le Gouvernem ent es tim e que Jes montant s 
reclam es devront etre revus a la ba isse si la Cour rend un e decision ne 
donnant qu 'e n pa rti e ga in de cause a l'interesse et qu ' il faudra de plu s en 
deduire toute somm e a llouee a ce lui-ci au titre de l'assistance judicia ire. 

126. Enfin, le requerant solli cite un montant d 'e nviron 19000 GBP 
(TVA comprise) en «anticipation » des depenses a fferen tes a la pro­
cedure sur le terrain de la Convention, pour la periode compri se entre le 
s tade de la recevabilite et le prononce de l'arre t. Se lan le Gouvernement, 
ce t aspect de la demande reve t un caractere trop specu latif, toute depense 
future devant et re tra itee si et une fois qu 'e ll e es t e ffectivement engagee. 

127 . La Cour rappell e qu 'au t itre de !'a rticl e 4 1 de la Convention elle 
rembourse uniqu ement les fr a is et depens dont ii e ·t etabli qu ' ils ont ete 
ree ll ement et nece ·sa ireme nt exposes et sont d'un montant raisonnab le 
(Lustig-Prean et Beckett c. Royaume-Uni (sat i fac tion equitable), 11°' 3 14 17/96 
e t 323 77/ 96, § 32, 25j uill e t 2000). Ell e sou ligne ega lement qu e !'allocat ion 
de fra is et cl epens suppose qu ' il s a ient ete engages pa r les req uerants pour 
essaye r de prevenir la violat ion relevee par la Cour ou pour y faire 
remedi er (vo ir, entre autres, Le ComjJte, Van Leuven et De Meyere c. Belgique 
(a rticl e 50), arret du 18 octobre 1982, ser ie A n° 54, p. 8, § 17) . Des frai s 
a fferents aux procedures inte rne ant bien ere accordes a ux para­
graphes 30-33 de l'a ffair e Lustig-Prean et Beckett (satisfact ion equitab le) 
susme n tionnee. 

128. En consequence, la Cour es time qu 'eu egard a !'absence cl 'autres 
recours ii etait ra isonna bl e que le requerant cherchat a faire reconnal tre 



204 J\RRET PECK c. ROYAll~IE-U:\l 

publiquement l'atteinte a sa vie pnvee ainsi qu'a dffendre sa pos1t10n 
clevant les commissions des meclias. D'ailleurs, le Gouvernement affirme 
sous !'angle de !'article 13 que ces commissions appartiennent au 
dispositif legal de protection de la vie privee au Royaume-Uni et qu'elles 
ont pcrmis au requerant cl'« exposer et de faire valoir » ses clroits. A vrai 
dire, l'interesse a obtenu gain de cause devant la BSC et !'ITC, ccs deux 
organcs ayant rcconnu qu'il y avait eu attcinte a sa vie privee et !curs 
decisions ayant par la suite ete publiecs. Sa plaintc dcvant la PCC n'a 
peut-etre pas ete accueillie, mais cela ne signifie pas que Jes frais 
engages clans cc cadre puissent passer pour avoir ete exposes inutilement 
(voir, par exemple, Findlay c. Royaume-Uni, arret du 25 fevrier 1997, Recueil 
1997-1, p. 284, ~ 91). Neanmoins, la Cour n'cstimc pas quc tous ces frais 
soient cl'un montant raisonnablc, compte tenu de la nature des procedures 
devant ccs organes; elk juge cxccssifs notamment le nombre d'hcures 
facturecs pour la plaintc dcvant la BSC et le nivcau de mobilisation a la 
fois cl'un assistant juridiquc et d'un senior solicitor. 

129. Statuant en cquitc, la Cour allouc done au rcquerant 3000 EUR 
pour les frais afferents aux procedures intcrnes. 

130. En cc qui conccrnc la procedure au titre de la Convention, la Cour 
prencl acte de la note de frais dctaillee des representants du requcrant et 
releve que Jes deux griefs de l'interesse (sous )'angle de !'article 8 pris 
isolemcnt et combine avec l'article 13) ont donne lieu a un constat de 
violation de la Convention. Pour ce qui est des exceptions soulevees par 
le Gouvernemcnt au sujet des pretentions du requerant relatives aux 
depenses escomptees, la Cour n'allouera aucune somme pour des frais 
afffrents a des observations postfrieures au stade de la recevabilite, car 
un pareil document n'a ete ni demande au requerant ni presente en son 
nom. En revanche, la Cour estime que lcs frais lies aux recherches, a la 
redaction et au depot des observations au titre de !'article 41 ont ete 
neccssairement exposes et sont d'un montant raisonnablc. 

131. En consequence, la Cour alloue au requerant une somme totale 
de 15 800 EUR pour les frais afferents a la procedure fondee Sur la 
Convention, moins lcs 725 EUR verses a l'interesse par le Conseil de 
!'Europe clans le cadre de !'assistance judiciaire, de sorte que le montant 
net pour cette procedure s'elevc it 15 075 EUR. 

132. Ainsi, le montant total pour les frais et depens correspondant aux 
procedures internes et a la procedure au titre de la Convention s'elcve a 
18 075 EUR. 

D. Interets moratoires 

133. La Cour juge approprie de calqucr le taux des intercts moratoires 
sur le taux d'interet de la facilitc de pret marginal de la Banque ccntrale 
europeenne majore de trois points de pourcentage. 
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PAR CES MOTIFS, LACOUR, A L'UNANIMITE, 

1. Dit qu ' il y a e u violation de !'a rti c le 8 de la Conve ntion ; 

2. Dit qu 'il y a eu viola ti on de l'anicle 13 de la Convention combine avec 
!'a rticl e 8; 

3. Dit 
a) qu e l'Eta t d ffe nd eur doit verse r a u requ erant , cl a ns les tro is mois a 
compter du jour oi:1 l'a rre t se ra devenu definitif conform ement a 
!'articl e 44 § 2 de la Co nve ntion, les som mes suivan tes, a conve rtir en 
livres ste rling a la date du reglem ent : 

i. 11 800 EUR (o nze mi ll e huit cents euros) pour domm age mora l, 
ii. 18 075 EUR (d ix-huit mill e so ixante-quin ze eu ros) pour frai s e t 
depe ns, plus tout monta nt pouva nt et re du a u t itre de la taxe sur la 
valeur aj outee ; 

b) qu 'a compt er de !'ex pirat ion cludi t cl e la i e tjusqu 'au ve rsc ment , ces 
monta nt s se ront a m aj orer cl ' un intere t ·impl e a Lill taux ega l a ce lui de 
la facili t e de pre t ma rgina l de la Ba nque centrale europee nn e 
applicabl e pe nda nt ce tt e per iode, majore de troi s points de pour­
ce ntage; 

4. Rejette la de ma nde de sa tisfaction equitable pou r le surplu s. 

Fa it en angla is, puis commun ique pa r ecrit le 28 janvie r 2003, en 
a pplica ti on de !'a rt icle 77 §§ 2 et 3 du reglem ent. 

M ichae l O 'B oYLE 

Greffi er 
Matti P ELLO:\PM 

Pres id ent 
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SOMMAIRE 1 

Acces a un tribunal - immunite parlementaire 

Article 6 § I 

Acces r) w1 Lribunal - Procedure civile - Immuniltf /1arleme11Laire - Decision du Sinai 
ayant entraintf le /1rononctf d'un non-lieu a l'egard d'un senateur olijel de poursuiles penales -
Stfnateur - ALLeinte au droiL d'acces a wz tribunal - Bui Ltfgilime - Proteclion du Libre 
debat parlemenlaire - Maintien de la separation des /1ouvoirs Legislatif et judiciaire -
Proportionnalittf - Liberti d'ex/1ressio11 d'un elu du /1euple -Absence d'u11 lien ividenl enlre Les 
actes re/1rochtfs et lactivite parlemenlaire - Restriclion a l 'acces a un Lribunal resultant d 'une 
deliberation d'un organe politique - Equilibre entre inttfril general el inltfrel individuel -
Absence d'aulres voies pour jJroLeger efficacement Les droils garantis /1ar la Con venlion 

* * 

Le rcquera nl e lait, a l'e poqu c des fa it s, procurc ur d e la Rcpubliqu e. En celt e 
qu a lite, ii ava il enqu ele sur unc personn e ayan l c ntrc lcnu d es ra pport s avcc un 
ancie n preside nt de la Re publiquc cl cvc nu sc na tcur a vie. Cc cl c rnicr lui aclrcssa 
a lors des lcllrcs recligecs sur un mode ironiqu c, suivics de cacl ea ux co nsis ta nl en 
clcsj c ux d 'e nfanls. Esl ima nl qu e ces envo is avai c nl pone alle inl c a son honne ur c l 
a sa re putation , le rcqu cranl deposa pla inte contre leur a ute ur. Des poursuitcs 
f'urc nt ouve rt cs contrc cc cle rni c r pour outrage a ofTicier public, e t le requera nt se 
con slilu a panic civil c . Le Sc nat co nsicl e ra toutcfo is qu c Jes ra ils qui c tai cnl 
rcproches au senateur c tai c nt couvc n s par l' immunitc inscritc clans la Cons­
titution. Le presiden t du Scna l e n inform a le juge cl ' ins tancc cJ c, ·ant lcque l le 
se na tcur avait e te renvoye en jugeme nt. Le magistra t prononr;a un non- li eu en 
a pplicat ion cir- l'immunite prrvuc par la Constitut ion. Le rcq u <' ran t rkmanrla 
a lors a u procurcur de la Republiqu c cl ' inte1j e tc r appcl d e l'o rclonna ncc de non­
li eu, cl emarch e ce nsec lui perme ttre ull e ri e ure menl de so ul cvc r un connit d e 
pouvoirs deva nt la Cour conslitutionne ll e. Le procurcur rc rusa, consid crant 
nota mm ent qu e le Sena t n 'ava it pas utili se son pouvoir de far;on a rbitrairc. 

Art icle 6 § I: l'c ffectivite du droil a un tribun a l d emandc qu'un inclividu jouissc 
d ' unc possibilite cla irc e t concre te d e co nt es te r un ac tc pona nt a tt e intc a ses 
clroils. En l'es pece, a la suite de la de liberation du Senat clcclarant lcs fa ils 
litig ie ux couvc rts par l' immunit e pa rlc me ntairc inscr itc clans la Constitution, 
cloub lec du ref us par le juge cl ' in stancc d e sou lcve r un connit c ntre pouvoirs d e 
l'Etal d evant la Cour constilut ionnc ll c, lcs poursuit es int cntees co ntrc le 
sena teur ont e te classces e t le rcqucra nl s'est vu privc r d e la possibi li t c d 'obtenir 

I. Rccligc par le g rcffc, ii nc li e pas la Cou r. 
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qu elqu c form c de repara tion qu e ce so it pour le prejudice qu ' il a ll egua it. II a a in s i 
subi unc a ttc int c a so n clroit cl 'acces a un tribun al. Cc ll e-ci poursuiva it Jes buts 
legitim es que constitu e nt la protec tion du libre cl eba t pa rle me nta ire et le 
ma inti en de la sepa ra tion des pouvoirs legis latif e t jucli ia ire . Qua nt a la 
proportionna lit e de la mes ure, ii se rait contraire a u but e t a l'obj e l d e la 
Convention qu c lcs Etats co ntrac ta nt s, en acloptant l'un ou l'a utre d es sys te mcs 
norm a lc mc nt utilises pour ass urer un e immunite a ux membrcs du Pa rle mc nt , 
so icnl a ins i cxonercs de toutc responsabilit e a u regard de la Convention cl a ns le 
clom a in e cl 'act ivite conce rne . Eu cgarcl au principe de la preemin ence du clroit cla ns 
un c socic tc cl cmocra tiqu e c l a u tex te d e !'a rticle 6 § I d e la Convent ion, un Eta t ne 
saurait , sans rese rve ou sa ns co ntrolc d es o rgancs de la Convention, soustra irc a la 
compe te nce d es tribuna ux toute une sc ri e d 'actions c iviles ou exo ne rc r de toute 
responsabi litc des ca tegori es d e personn cs. Oa ns un e cle mocra tie, le Pa rl em cnl 
ou lcs orga ncs compa ra blcs sont des tribun es indispe nsabl es au cl eba t politi quc. 
Unc a tt c inte a la libc rt c d 'cx prcss ion exc rcce clans le cadre de ces organes ne 
saura it clone sc jus tifi e r quc par des motifs impe ri cux. On nc peut des lo rs, d e 
fa<;on ge ne ra le, considere r l' immunitc parlcmentaire comme un e restriction 
cli sproporti onn cc a u droit cl 'acces a un tribuna l te l qu c le consacre !'a rticl e 6 § I. 
A ce t egarcl , a e tej ugee compa tibl e avcc la Convent ion un e immunite qui couvra it 
Jes d eclara tions faitcs a u cours des clcbats pa rl e men ta ircs a u scin d es chambrcs 
legis la tives Cl te ncl a it a la pro tec ti on d es int erets du Pa rl cm c nt clans son 
ense mbl e, pa r oppos iti on a ccux d e ses mcmbrcs pris inclivicluc ll cmcnl. En 
l'occurrcncc, par contre, la co ncluitc reprochee n'e ta it pas lice a l'exercicc d e 
fon ct ions pa rl e mentaires stricto sensu mai s s' in scriva it plutot cl a ns le cadre cl 'un c 
qu erell e c ntrc par ticuli e rs. Or, cla ns un te l cas, on ne sa ura it just ifi e r un cl eni 
cl 'acccs a la just ice pa r le scu l motif quc la qu cre ll c pourra it et re cl 'un e na ture 
politiqu e OU liee a un c act ivile politiqu e. L'absencc cl ' un li e n ev id e nt avec 
l'activite pa rl emcn ta ire appe ll e un e inte rpreta tion e tro it c de la no tion d e pro­
purtiunnalitc c ntrc le but visc c l lcs muyens cm pluycs. II e n t:s l pa rticuliere ment 
a ins i lo rsqu c lcs res trictions a u clro it cl 'accc cl ecoulc nt cl 'un c de libera tion cl 'un 
organc pol itiquc. Conclu rc au trcmcnt cquivaucl ra it a rcs trc inclre cl 'unc manicrc 
in co mpatible avec !'a rticle 6 § I de la Convention le clroit cl 'acces a un tribun a l 
des pa rticuli c rs chaq uc foi s qu e les propos a ttaqu es en justice ont ete e mis pa r un 
membre du Pa rl e mcnt. Aussi le non-li e u re nclu en favc ur du sena teur e t la decis ion 
de pa ra lyse r toul c au tre action te ncla nl a assurer la protection de la reput a tion du 
requ era nt n'ont -ils pas res pecte le jus tc cquilibre qui clo it ex is te r e n la mati e re 
cn trc Jes ex igences de l' int ere t genera l de la commu nau te e t Jes imperatifs de la 
sa uvegarcle des clro its fonclamentaux de l' indiviclu. De surcrolt, le rcquerant nc 
di sposa it pas cl'a utrcs voi cs ra isonnables pour prot ege r cffi cacc m c nt scs cl ro its 
gara nti s par la Conve ntion, e t la Cour constitutionnc ll c italicnne jugc a present 
ill egitim e quc l' immunite soit e tenclu c a des propos n 'ayant pas de corrcspond a nce 
subs ta nti e ll e avcc d es ac tcs parl cmcnt a irc · prea la blcs clont le rcprese nta nt 
conccrne pour ra it passe r pour s'c t rc fait l'echo. 

Conclusion : violat ion (unanimite) . 

La Cour e tim e, a l' una nimil c, qu ' il n'cs t pas necessa ire cl 'cxa min c r s' il y a CU 

\·io lat ion des articles 13 e t 14 de la Conve ntion. 

Article 4 1: la Cour acco rcl e a u requ era nt un c somm c pour clommage moral e t unc 
autre pour fra is c l clepc ns. 
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En l'affaire Cordova c. Italie (n° 1) , 
La Cour europec nne d es Droits d e !'H omme (p rcmi cr c sect ion), 

sicgeant en une chamb re composcc de: 
M. C. L. R OZA KlS,/mfsident, 

M""' F. T ULKEi\S, 

M. G. B O:\ELLO, 

Mmcs N. V1\JIC, 
S. B OTOUCl-IAROVA, 

MM. A. K OVLER, 

V. ZACRI::B EI "KY,juges, 

e t d e M. S. N IELSE:\,greffieradjoint de section , 
Apres en avoir de libere en chamb re du consc il lcs 17 octobrc 2002 e t 

20 janvie r 2003, 

Re nd l'a rrc t qu e voici, a doptc a ce tt e cl e rn ie rc el a te : 

PROCEDURE 

I. A l'orig in e d e l'affa ire sc trouve une rcq ue te (n" 40877/ 98) clirigee 
contre la R epubliqu e ita li cnn c et dont un resso rtissant d e cet Eta t, 
M. Agost ino Cord ova (« le rcqu e rant »), avait sa i i la Commi ss ion 
europee nn e des Droits de !'Homme(« la Comm iss ion») le 26 mars 1998 
e n vertu de l'ancien ar ticl e 25 d e la Convention d e sauvegarde des Droits 
d e !'Homm e et d es L ibert es fond a menta les (« la Co nve ntion »). 

2. Le r ~qu e rant a ll egua it, d'une part, que la d ecisio n d 'annuler la 
condamnat ion d ' un parl em e nta ire juge l'avoir d iffam e s'analysait e n un e 
vio lat ion d e ses cl ro its d' acces a Lill tribunal e t a l'oc t roi cl 'un recours 
c ffcct if devant un e instance nat iona le (articles 6 & I e t 13 de la 
Convention), et , d 'autre pa rt , q ue l'e te ndu e d e la libe rt c d 'ex press ion 
reconnu e a u parl em e ntaire e n question e tait contraire a !'a rticl e 14 d e la 
Conve ntion. 

3. La requete a e tc transmise a la Cour le I"' novembre 19CJ8, elate 
d 'e ntree e n vig ueur du Protoco le n° 11 a la Convent ion (a rticl e 5 § 2 
duclit Protocole) . 

4. E ll e a e te attribu ee a la cl euxiem e section d e la Cour (article 52 § l 
du regle ment). Au se in d e ce ll e-ci a e te const ituee, co nform e me nt a 
!'articl e 26 § l du regle m ent , la cha mbre chargee d 'e n con naltre 
(a rticl e 27 § I d e la Co nve ntio n). 

5. Le I er novembre 200 I, la Cour a mod i fi e la composition d e ses 
sect ions (a r t icl e 25 § I du reg lem ent). La reque te a a lors ere transferee a 
la pre mi e re section te ll e qu e remaniee (a rticle 52 § I). 

6. Pa r un e d ecision du 13 juin 2002, la chambre a decla re la reque te 
recevab le. 
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7. T ant le reque rant qu e le gouve rnement itali en (« le Gouve rne­
me nt ») ont depose des obse rva tions ecrites sur le fond de l'a ffa ire 
(art icl e 59 § I du reglement ). 

8. Une a udi ence s'est derou lee e n public a u Pa la is des Droits de 
!'H omme, a Strasbourg, le 17 octobre 2002 (a rticl e 59 § 3 du reglement). 

Ont comparu : 

- pour le Gouvernement 
M. F. CRISAFULLI, 

- pour le requerant 
M . G. Mi i'\ IERI , 

La Cour les a e nte ndus e n leurs declara tions . 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

9. Le requerant es t ne en 1936 et res ide a Nap les . 

coagent ; 

conseil. 

I 0. En 1993, ii eta it procureur de la Republiqu e a u pa rqu et de Pa lm i. 
Da ns l'exe rcice de ses fon ctions, ii ava it enque te sur un ce rt a in M. C. Ce 
de rni e r ava it entre te nu des rapports avec M. Francesco Cossiga, ancien 
pres id ent de la Republiqu e ita li e nn e, qu i, son mandat termine, eta it 
deven u se nateur a vie e n a pp lica tion de !'articl e 59 § I de la Constitut ion. 

11. En ao ut 1993, M. Coss iga aclressa un te lefax et de ux lettres a u 
requ erant. II a ffirm a it lui fa ire cadeau des droits d 'auteur sur les 
communicat ions ecrites, te le phoniques et ve rba les qu ' il avait eucs avcc 
M. C., «y compris a ux fin s de leur ex ploitat ion th eatra le e t cinemato­
g rap h iq ue » ( «anclze ai .fini di eventuate sfruttamento teatrale e cinematogra.fico »), 
«a titre de modes te contribution pour les fr ais [qu'a ll a it] entrain er [son] 
transfert de Pa l m i a Naples)) («Come modestissimo contributo alle SjJese che Ella 
duvra qffrontare per il suo trasferimento da Palmi a Napoli»). M. Coss iga 
an non<;;a it en outre a u requ era nt qu ' il a ll a it lui envoye r un petit cheval de 
bois et un tricycl e« pour les dive rtis sements auxque ls vous avez, j e croi s, le 
dro it de vous livrer » («/Jer quegli svaghi che credo abb·ia diri tto a concedersi »). 
M. Coss iga e nvoya effectiveme ht a u requ erant le pet it cheval de bois et 
le tr icycl e, ajo uta nt a ces obj e ts un j eu de de tective nornm e «Super 
C lu edo »; le coli s e ta it accompagne d 'un pe t it mot ainsi libe ll e: 
«Am usez-vous, cher Procureur ! Corcli aleme nt, F. Cossiga» («Si prenda un 
po ' di svago, gentile Procuratore! Cordialmente F. Cossiga »). 
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12. Le requ erant porta plainte contre M. Cossiga, es tima nt qu e Jes 
communica tions et cadeaux decrit s ci -d essus avaic nt porte at teinte a son 
honneur et a sa reputa tion. Des poursuit es fur ent a lors e nta mees contre 
M. Coss iga pour outrage a officier public. 

13. Le 12juille t 1996, M. Coss iga fut renvoye enjugement deva llt le 
juge d ' instance de Mess ine . Le 23 juin 1997, le requerant e constitua 
partie civile. 

14. Entre-temps, le pres ide nt du Senat ava it inform e le juge d ' installce 
qu e la commiss ion des immunites par lementaires (Giunta (. . .) delle 
immunita parlamentari) avait propose a l'Assemblee de declarer qu e les 
fait s re proches a M. Coss iga etai ent couverts pa r l' immunite prevue a 
!'a rticl e 68 § I de la Co nstitution. 

15. Pa r une de li beration du 2 ju ille t 1997, le Senat a pprouva a la 
majo rit e la proposition de la commission des immunites . 

16. Le 23 septembre 1997, le requerant prese nta au procureur de la 
Republique e t a u juge d' instance de Mess ine un me moire cla ns lequel ii 
critiqu a it la deliberation du Senat, observant qu 'en l'e pece a ucun 
rap port ne pouvait etre cl ece le entre les fa its clont M. Cossiga e ta it 
accuse (lesq ue ls s'a na lysaient selon lui en une qu erell e personll ell e 
avec un magistrat) et l'exe rcice des fonct iolls par lementa ires. Fort de 
cette constatat ion , le req uera llt a ll egua it qu e le Senat, e n a ppliqu ant 
!'a rticl e 68 en cl ehors des conditions prevues pa r la Constitution, avait 
e llva hi Jes a ttributions du pouvoir judicia ire, e t ii so llicitait !' in troduction 
dcvant la Cou r const itutionne ll e d 'un recours pour co nflit entre pouvoirs 
de l'E ta t. 

17. Pa r ull jugcmcnt du 27 se ptembre 1997, dont le tex te fut depose a u 
g reffe le 10 octobre 1997, le juge cl 'insta nce de Mess in e pronon<;a ull non­
li eu a l'egard de M. Cossiga «e n appli cation de !'a rticl e 68 § I de la 
Constitution ». 

18. Le juge obse rva notamme nt qu ' il a ppa rt ena it au Senat, dont le 
vote ne pouva it et re ce nsure par une juridiction judicia ire, de verifier s i 
Jes conditions enoncees a !'articl e 68 etai ent remplies. Par aill eurs, ii 
n 'est ima pas ll ecessa ire de soul eve r ull conflit cntre pouvoirs, considerant 
qu c la decis ion du Senat n'etait entachee cl'aucun vice de procedure et 
n 'eta it pas manifes tement illogique. 

19. Le 4 cl ece mbre 1997, le requerant demancla au procureur de 
la Republiqu e de Messine d ' interj ete r a ppel co lltre le jugement du 
27 septem bre 1997. Cette demarche eta it censee perm ettre, par la su ite, 
d e soul eve r un conflit entre pouvoirs de l'Etat cl evant la Cour const i­
tutionne ll e. 

20. Par une orclonnance du 13 clece mbre 1997, le procureur rej eta 
la demande du requerant. II observa notamme nt que la Cour const i­
tutionnell e ne pouva it pas censurer la dec ision du Senat, ma is seulement 
evaluer s i le Pa rl em ent ava it ou non ut ili se son pouvoir de fa<;on a rbit raire, 
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en exerc;ant une interference abusive dans la sphere de competence des 
juridictions judiciaires. Or ii ressortait des travaux parlemcntaires qu'en 
l'espece la deliberation incriminee se fonclait sur Jes motifs suivants: 

- l'vI. Cossiga avait prealablement critique, au travers d'une question 
parlementaire, Jes investigations menees par le requerant; 

- Jes faits dont M. Cossiga etait accuse devaient etre interpretes 
comrnc une critique polic cl ironique de ccs investigations; 

- la jurisprudence des chambres legislatives appliquait l'immunite 
prevue a !'article 68 de la Constitution a tout jugcmcnt politique 
exprime par un membre du Parlement et pouvant etre considere comme 
une projection vers l'exterieur des activitcs parlementaircs stricto sensu. 

21. Scion le procureur clc la Rcpubliquc de Messine, ces motifs 
n'ctaicnt ni illogiques ni manifrstcment arbitraires. 

II. LE DROIT ET LA PRATIQUE INTERNES PERTINENTS 

1. ], 'i111111u11il!; rl'Co1111111' 1111.r 111e111/nes du Parlement 

22. L'articlc G8 ~ I ck la C:o11stitution, tel quc rnodif"ic par la Joi 
constitutionncllc n" 3 de I CJ93, qui a abroge la necessite d'obtcnir 
l'autorisation du Parlcmcnt pour proccder contrc l'un de ses mcmbres, 
est ainsi libcllr: 

<t Ixs llH'!llbn·s du P;1rl1·1nt·11t llt' pt'll\Tlll <'it IT appclC-s ~l rl·pondrc des opinions et votes 

ex primes par cux daus l"t·xrrcicc di· kurs fonctions. » 

23. La Cour constitutionncllc a precise que la deliberation d'une 
chambre legislative affirmant que le comportement de l'un de ses 
membres entre clans le champ d'application de la disposition precitee 
empcchc cl'cntamcr ou de continuer toute procedure penale ou civile 
visant a etablir la rcsponsabilite du parlcmentairc en question et a 
obtcnir la reparation des dommages subis. 

24. Si (norr11alc111cnt a la clemandr du parlemcntaire concerne) une 
tcllc deliberation est acloptec, Jes juriclictions judiciaires ne peuvent la 
censurer. Toutcfois, si le juge estime qu'elle s'analyse en un exercice 
illegitimc du pouvuir d'appreciation attribue aux chambres legislatives, ii 
peut soulcvcr un conflit entrc pouvoirs de l'Etat devant la Cour consti­
tutionnclle (niir l'arret de la Cour constitutionnelle n" I 150 de 1988). La 
memc possibilitc n'cst pas reconnue aux parties au proces. 

25. Les charnbres legislatives ont adopte une interpretation extensive 
de !'article 68 § I, reconnaissant son applicabilite aux opinions exprimees 
en dchors du siege du Parlement, fussent-elles independantes de l'activite 
parlementaire proprerncnt dite. Cette interpretation extensive se fonde 
sur l'idee que les jugements politiqucs exprimcs hors du Parlement 
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constitue nt une proj ecti on ve rs l'ex te ri eur de l'acti vite pa rl e me nta ire e t 
releve nt du ma ncl a t con fi e pa r les electeurs a leurs representa nts. 

26. Sa is ie de la qu es tio n a !'occasion de conOit s e ntre pouvoirs de l'Eta t 
soul eves pa r Jes juges, la Cour const itutionne ll c a d 'abord exerce un 
contro le limite a la regul a rite form ell e de la deli bera tion pa rl em cnta ire. 
Pui , progress ivem e nt , c ll e a e ta bli des limi tes plus e troit es a la gara nti e 
de l' immuni te parl em enta ire, e larg issant du me m e coup la port ee du 
contro le devant e tre cxe rce pa r e lle qua nt a la co mpa tibilit e de la 
de liberati on pa rl e mc nta ire avec !'articl e 68 de la Constitutio n. D a ns son 
a rret n° 289 du 18 juill e t 1998, ell e a a ins i precise qu e la « fon ction 
pa rl e me nta ire» ifun;:,ione parlamentare) ne peut pas couvrir toute l'ac tivit e 
politique d ' un depute ou d 'un se na teur ca r « une te ll e inte rpre ta tion ( ... ) 
cntralnera it le ri sque de tra nsform er une garant ic en un privil ege 
pe rsonn el ». Et d 'aj oute r: «on ne saurait e ta blir a ucun li e n entre de 
nombreuses allusions prononcees !ors de reunions, conrerc nces de presse, 
emiss ions te levisees ( ... ) e t une qu es tion pa rl em e nta ire adressfr pa r la 
suit e a u minis tre de la Ju stice ( .. . ) . En conclure a utrem ent [equivaudrait 
a adm ettre] qu 'aucune a rfirm a tion, me me grave me nt diffa ma toire e t ( ... ) 
tout a fa it indepe nd a nte de Ja fo nct ion OU activit e pa rl em e nta ire, ne peut 
et re ce nsuree.)) 

27 . Dans sa jurispr ud ence ult erieure, qui pe ut ma intenant et re 
consideree com me bien e ta blie, la Cour constituti onnell e a precise qu e 
lorsqu ' il s'agit d 'opinions ex prim ees e n dehors du Pa rl e m ent , ii raut 
ver ifi er s' il ex ist e un li en avec Jes activit es pa rl e me n ta ires. En pa rti ­
cu li cr, ii doi t y avo ir une corres ponda nce subs tanti e ll c e ntre les opinions 
en ca use e t un acte pa rl e me nta ire prea la ble (voir Jes a rre ts n°' 10, 11 , 56, 
58 et 82 de 2000, n'" 137 e t 289 de 200 I, e t n°' 50, 5 1, 52, 79 e t 207 de 2002). 

2. La possibiliti pour la parlie civile d'inlerjeler appel con /re la decision de 
premiere instance 

28. Au x termes de !'a rt icl e 576 du code de procedure pe na le (ci-a pres 
«CPP »), 

" La par ti e civil c pe ul a t taq ucr, pa r le bia is d u recours prcvu pour le pa rqu et ( ... ), 

sc ulemc nl a ux fi ns de la respo nsabilit c civil e [de l'acc uscj, le jugcmcnt d'acq uitt cmcnl 

( ... ) » 

EN DROIT 

I. U R L'EX CEPTION PRELIMINAIRE DU GOUVERNEMENT 

29. D a ns son m e moire du 30 aout 2002, le Gouvc rn e me nt de ma nd e 
que la reque te soit rej e tee pour non-e puisem ent des voies de recours 
intern es a u motif qu e le requ erant n'a ni enta me a u civil un e action en 
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reparation des dommages subis ni fait usage du rcmcde prevu a 
!'article 576 CPP, qui Jui pcrmcttait d'interjeter appcl contre le 
jugement du juge d'instancc de Messine (paragraphc 28 ci-dcssus). Le 
requerant aurait pu par la suite demander aujuge civil ou a lajuridiction 
d'appel de soulever un conflit entrc pouvoirs de l'Etat. 

30. Le Gouvcrnement reconnalt qu'une exception similaire a ete 
ecartee par la Cour au stacle de la rece\·abilite. II contestc toutefois la 
decision en cause, estimant qu'clle ne tient pas dliment compte de !'evo­
lution de la jurisprudence de la Cour constitutionnelle sur ce point, qui 
aurait pu amener le juge civil ou la juridiction d'appel a cstimer necessaire 
de soulcvcr un conflit entre pouvoirs. Dans le cadre de ce dernier, la Cour 
constitutionnclle aurait pu annulcr la deliberation du Senat du 2juillet 1997 
et porter ainsi remede a la situation denoncee par le requerant. 

31. La Cour rappe lie que si !'article 35 § 4 de la Convention Jui perm et 
de rejeter a tout stade de la procedure une requcte qu'elle considere 
comme irrecevable par application de !'article 35, elle a en revanche juge 
que seuls des elements nouveaux et des circonstances exceptionnelles 
pouvaient !'amener a reconsiderer son rejet d'une exception presentee au 
stade de l'examen de la recevabilite de la requctc (Cisse c. France, 
n" 51346/99, § 32, CEDH 2002-III). 

32. Or, dans sa decision sur la recevabilite de la prcscnte requete, la 
Cour a considere qu'une action civile ou un appel au sens de !'article 576 
CPP etaient depourvus de chances raisonnables de succes car ils se 
seraient heurtes a la deliberation du Senat du 2 juillct 1997. Quant a la 
possibilite de soulever un conflit entre pouvoirs de l'Etat, la Cour a 
observe que, dans le systeme juridique italien, un individu ne jouit pas 
d'un acces direct a la Cour constitutionnclle et quc, par consequent, 
parcillc dcmarche ne saurait s'analyser en un rccours dont !'article 35 ~ I 
de la Convention exige l'cxercice. 

33. La Cour n'apen;oit, clans le memoire du Gouvcrncmcnt du 30 aolit 
2002, aucun element nouveau pouvant !'amener a reconsidcrcr la position 
qu'cllc a prise clans sa decision du 13 juin 2002 rejetant I' exception relative 
au non-epuisement des voies de recours intcrnes. II s'ensuit que la 
demandc du Gouvernement doit etre rejetee. 

II. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 6 § I DE LA 
CONVENTIO'.'J 

34. Le requerant sc plaint du manque d'equitc de la procedure suivie 
devant le juge d'instance de Messine. II invoque !'article 6 § I de la 
Convention, qui, dans ses parties pertinentes, se lit comme suit: 

« Toute pcrsonne adroit a cc quc sa cause soit cntcnduc ( ... ) par un tribunal ( ... ) qui 
dccidera ( ... ) des contcstations sur scs droits et obligations de caractere ci,·il ( ... ) » 
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A. Les arguments des parties 

1. Le requerant 

35. Le requerant sout ient qu e la decision de prononcer un non- lieu en 
fave ur de M. Coss iga se fond e su r des e r reurs de droit e t dependa it en 
d erni e.r r esso rt d 'une deliberat ion du Senat, organe ne pouvant etrc 
considere comme impa rt ia l. 

36. II est im e notamment qu e la deli beration d u Senat du 2 j uill et 1997 
es t ma nifes tem en t cont ra ire a la lettre e t a !'esprit de !'art icle 68 § I de la 
Const itution, puisqu'e ll e conce rn e non seu le me nt des «opinions », mais 
aussi un fait materiel (l'envoi de «cadeaux »), qui, e n tant que tel, ne 
saura it et re couve rt par l' immunite e n ques tion. Pa r ailleurs, ii ne peut 
accepter qu e, clans la mesure ou e ll e porte sur des opinions ecrites, la 
deli be rat ion incr im inee considere cornme ex pr imees clans l'exercice des 
fonct ions pa r le me nta ires des a ffirmations offensantes adressees a un 
particul ie r clans le cadre d 'une querelle de personnes. 

37. II observe que, clans son affaire, les a utorit es ita liennes ont refu se 
de sou leve r un con n it entre pouvoirs de l'Etat, le priva nt a insi d'u n recours 
apte a protege r les victim es de declarat ions diffamatoires de pa rle­
mentaires. II sou lig ne par a ill eurs qu e seul e la jurisp rudence la plus 
recente de la Cour const itut ionnelle (arrets n°' 10, 11 , 58 e t 82 de 2000) 
reconnalt qu e l'immun ite prevue a !'articl e 68 § I ne couvre qu e Jes 
opin ions li ees a l'exercice de fonctions par lem e nta ires stricto sensu . En 
l'espece, se lon lu i, les propos de M. Cossiga n'avaie nt a ucun rapport avec 
l'act ivite parlementaire de le ur auteur, rnai s visaie nt simplement a 
l'offense r e t a !' insu lter. II consid ere qu'int erprete r l' immun ite pa rl e­
m entaire comme couvrant egale ment cc type d 'atte inte a la reputa t ion 
d'autrui equivaudra it a octroyer a ux senateurs e t a ux deputes une 
«auto ri sation d ' insu lter librem e nt » (licenza peril libero insulto ) pour des 
mot ifs personnels. 

38. Le requerant rappe ll e e n ou tre qu e la deli berat ion du Se nat du 
2 ju ill e t 1997, doub lce du refus par Jes autorites de soulcvc r un connit 
e ntre pouvoirs de l'Etat, l'a pr ive de toute possib ili te non seu le men t 
d 'obte nir la condamnat ion de M. Coss iga au pe nal, ma is auss i d'intro­
duire au civil une act ion en reparat ion des dornrnages subis. Cette 
situa tion s'analyserait en une absence totale de contr6 le de la justice sur 
les decis ions prises pa r le Parlernent . 

2. Le Couvernement 

39. Le Gouverne rn e nt rappell e qu e l' immunite reconnue a ux me rnb res 
du Par le me nt pour leurs votes et opinions poursuit le but d 'assure r aux 
representa nts d u peup le, clans l'exe rcice de leurs fonct ions , la li berte 
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d'expression la plus complete, en marge des limites imposccs aux autrcs 
citoyens. Toutc interference avec cctte libertc devrait etrc cxclue. 

40. Cc principc serait d'ailleurs reconnu par toutes les democratics 
parlementaires et dcvrait etre considere comme l'unc des regles 
caracterisant les systcmcs democratiques, OU rcgnent la sfparation des 
pouvoirs et la prt~emincnce du droit. Comme il ne serait pas raisonnablc 
de eroire qu'en signant la Convention les Hautes Parties contractantcs ont 
souhaitc y renoncer, sa cornpatibilite avec les droits fondamentaux de 
l'individu nc saurait etre misc en question. Le Gouverncment se refere, 
sur ce point, a la jurisprudence dcveloppee par la Commission clans Jes 
affaires X c. Autriclze, Young c. Irlande et O'Faolain c. Irlande (voir, respec­
tivement, les rcquctes n"' 33 74/67 du 6 ffvricr 1969, et 25646/94 et 
29099/95 du 17 janvier l 996, decisions de la Commission, non publiees) 
et par la Cour clans l'affairc Fa_yed c. RO)•aume-Uni (voir l'arrct du 
21 septembre 1994, sfrie An" 294-B). 

41. Le Gouvernement considrre que, justififr par son rattachement a 
une fonction prevue par la Constitution, l'immunite en question nc se 
heurte ni au principc de l'cgalite des citoyens dcvant la loi ni a 
!'interdiction de la discrimination. Elle ne viserait ni a creer une 
categoric « privilcgicc » ni a pcrmcttre aux parlcmentaires de faire un 
usage arhitraire de !curs prerogatives. Elle poursuivrait au contrairc le 
but legitime de permettre au Parlemcnt de debattrc libremcnt et 
ouvertement sur toute question concernant la vie publiquc, sans quc scs 
membres aient a craindre des persecutions OU de possibles Consequences 
sur le plan judiciairc. 

42. De plus, en cas de doute quant a l'applicabilitl- OU a l'et!'ndtlC' de 
l'irnmunitc, les deliberations des chambrcs legislatives adoptees t·n la 
matiere pourraient ctre contestces par le pouvoir jucliciaire dcvant la 
Cour constitutionncllc, competcnte pour verifier, clans chaque cas 
d'espece, si les opinions incriminees ont ete exprimees clans l'exercice de 
fonctions parlemcntaires. Pour decider de l'opportunite de saisir la Cour 
constitutionnellc, lcs juriclictions jucliciaires sc prononccraient, au moins 
implicitement, sur le caraetcre correct et lcgitimc de la deliberation 
litigieuse. En tout etat de cause, clles ne pourraient a elles seules priver 
le jugc du fond du pouvoir d'examiner le difffrend. 

43. A la lumiere de cc qui precede, le Gouvernement estime qu'aucune 
restriction du droit du requerant a Lill tribunal ne saurait etre decelee en 
l'espece. Garantissant la possibilite de saisir une autorite judiciaire pour 
faire statuer sur une contcstation relative a un droit de caractere civil, 
!edit droit a un tribunal n'impliqucrait pas ['obligation, pour le juge, de 
conduirc le proces clans le sens souhaite par le demandeur ou cl'ccartcr 
les questions preliminaires susceptibles cl'cmpecher une decision sur le 
fond. En l'espece, le requerant a pu s'adresser a un tribunal et se 
constituer partie eivile clans la procedure ouverte contrc M. Cossiga. Le 
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juge d'in sta ncc d e M essine a e nsuit e exa mine la de li beration du Sena t e t 
cunsidere qu 'e ll e e ta it legitim e ; e n d erni e r resso rt , le pa rqu et a es tim e 
qu c la d ecision du juge d ' insta nce etait correct e e t qu 'il n 'y ava it pas li e u 
d ' inte rj e te r a ppe l contre e ll e. 

44. Le Gouve rn em ent souti ent par ai ll e urs qu' a suppose r me me que le 
requerant a il sub i une a tt e in te a son dro it d 'acces a un tr ibuna l, ce ll e-ci a 
d e tout e fa «on e te proport ionnee a u but legitim e poursuivi , a ·avo ir la 
li bert e e t la sponta neit e des cl eba ts pa rl eme nta ires . A ce t ega rd, ii 
obse rve qu 'au moins a pa rtir d e 1997 (voir nota mm ent les a rre ls n'" 265 
e l 375 d e 1997, 11°289 de 1998, 11 ° 329 d e 1999, n'" 10, 11 , 56, 58, 82, 320 e t 
420 d e 2000, n'" 13 7 e t 289 d e 200 I, n°' 50, 51, 52, 79 et 207 d e 2002) la 
Cour constitutionn e ll e a a nnul e d e nombre uses de liberati ons du Par le­
ment concerna nt l' immunite en qu es ti on a u motif qu e les co mpo rt e­
me nt s cl enonces, me m e justifi es pa r un e qu e re ll e d e nature po li t iqu e, ne 
prese nta ient au cun rapport avec les actes ca racte risa nt la fon cti o n 
pa rl em enta ire. Le type d e r:o ntro le exe rce pa r la haute jurid iction 
it a li enn e cl a ns le cadre d es conn its e ntre pouvoirs d e l'Eta t constitu era it 
done un instrum ent de protecti on en fave ur d es citoye ns vic t imes cl ' un e 
infraction pena le commise pa r un depute ou un se na teur que le 
Pa rl e men t a ura it ill egit im em ent est imee co uve rt e pa r !'a rti cle 68 § I d e 
la Constitution. La jurisprud ence reccntc montrcra it e n outr e qu e 
l'e te ndu e de l' immunite par leme nta ire es t ma inte nant so ig neuse mcnt 
ajus lee a u but poursu ivi, la Cour constitut ionn e ll e t ena nt compte d e 
I ' i 111 porta nce d e ga ra n t ir u ne pro tect ion j ud icia i re d es cl ro i ts fo n­
cl a me n ta ux a l' honn eur e t a la re puta ti on d e ceux qu i s'es t ime nt offe nses 
pa r les d ecl a ra t ions cl 'un parle me nta ire. Da ns ces conditions, on ne saura it 
conclure que le droit des par t icu li e rs a un tribuna l peut se trouver a tl eint 
cl a ns sa substance mem e, s 'ag issant, tout au p lus , cl'un e regleme nla tion 
cl ucl it clroi t re n tran t cl a ns la ma rge cl 'apprecia ti on d e va n t , e n la ma ti er e, 
et re reconnu e a ux Eta ts contracta n ts . 

45 . Le Gouve rn e ment re leve qu ' il es t vrai qu ' un pa rticuli e r ne peut ni 
sa is ir clirecte me nt la Cour cons titutionnell e ni obli ge r Ie juge du fond a le 
fa ire, ma is seu lem e nt solli cit e r une decision e n ce sens. II estim e lout e foi s 
qu e ce sys tem e ne peut passe r pour contraire a la Conve ntion, pui qu e le 
conn it entre pouvoirs d e l'Eta t vise a proteger la fon ction d e sauvegard e 
d e la preemine nce du droit clont le pouvoir judicia ire es t inves ti. Pa r 
a ill e urs, comm e ii ressort d e l'arre t d e la Cour cons titut ionne ll e n° 76 d e 
200 I, les pa rti es privees peuve nt inte rvenir clan s la procedure d evant la 
haute juricliction ita li e nn e. 

46. Le Gouve rn e m ent a ll egue e nfin qu 'a suppose r me me qu 'un e 
viola t ion puisse s'e tre produite cl a ns la prese nte a ffa ire, e ll e ne peut e tre 
a ttribu ee qu'a un dys fo nctionne ment ponctu e l du sys te me it a li en, qui 
offre normale m ent des garant ies suffisantes e t doit e tre re pute Conform e 
a la Convention. En effe t , s i le connit entre pouvoirs avait e te sou leve, ii 
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est fort probable que la Cour constitutionnelle, au vu de sajurisprudence, 
aurait annule la deliberation de la Chambre des deputes du 2juillet 1997. 

B. L'appreciation de la Cour 

47. Dans sa decision sur la recevabilite de la requcte, la Cour a estime 
que le grief tire de l'article 6 de la Convention posait avant tout la 
question de savoir si le requcrant avait pu exercer son droit d'acccs a un 
tribunal (voir Golder c. Royaume-Uni, arret du 21 fcvrier 1975, serie An" l 8, 
pp.17-18,§§35-36). 

1. Sur /'existence d'une ingerence dans l'exercice par le requerant de son droit 
d'acces a U/I tribunal 

48. La Cour rappelle quc, d'apres sa jurisprudence, !'article 6 § I 
consacre le «droit a un tribunal», dont le droit d'acccs, a savoir le droit 
de saisir le tribunal en maticre civile, nc constitue qu'un aspect (Osman 
c. ROJ1aume-Uni, arrct du 28 octobre 1998, Recueil des arrets et decisions 
1998-VIII, p. 3166, § 136). Cc droit ne vaut que pour les «contestations» 
relatives a des« droits et obligations de caractcrc ciYil » quc l'on peut dire, 
au mains de rnaniere dcfcnclable, rcconnus en clroit internc (voir, 
notamment,]ames et autres c. R0)1aume-U11i, arret du 2 l fevricr l 986, serie A 
n" 98, pp. 46-4 7, § 81, et Powell et Ra)'ner c. ROJ'aume-Uni, arret du 21 fevrier 
1990, serie An" 172, p. 16, § 36). 

49. En l'cspccc, la Cour rclcvc que, s'estirnant diffamc par lcs propos 
de M. Cossiga, le rcqucrant avait porte plainte a l'cncontrc du parlemcn­
taire en question et s'etait constitue partic civile clans la procedure penale 
qui avait par la suite ete entamec. Des !ors, cclle-ci portait sur un droit de 
Caractcre ciyj[ - a Sa\'oir [c ciroit a la protection de Sa reputation - dont 
le requerant p<rnYait, d'une maniere dffcndable, se pretendre titulairc 
(Tomasi c. France, arret du 27 aout 1992, serie An" 241-A, p. 43, § 121). 

50. La Cour note ensuitc que, par sa deliberation du 2 juillet 1997, la 
Chambre des deputes a declare que la conduite de M. Cossiga etait 
couverte par l'immunite consacree par !'article 68 § I de la Constitution 
(paragraphes 14 et 15 ci-dessus), ce qui cmpcchait de continuer toute 
procedure penale OU civi[e visant a ctab[ir la responsabilite du 
parlemcntaire en question et a obtenir la reparation des dommages subis 
(paragraphe 23 ci-dessus). 

51. II est vrai que, comme l'affirme le Gouvernement, la lcgitimite de 
ladite deliberation a fait l'objet d'un examen de la part du juge d'instance 
de Messine, qui, clans son jugement du 27 septembre 1997, a estirne 
qu'elle n'etait entachee d'aucun vice de procedure et n'etait pas 
manifestement illogiquc (paragraphes 17 et 18 ci-dessus). 
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52. On nc saura it toute fo is compare r une te ll e a pprecia ti on a un e 
d ec ision sur le droit du requ erant a la protecti on d e sa re putat ion, n i 
cons ide re r qu ' un degre d 'acces a u juge lim ite a la fac u lte d e pose r un e 
ques ti on pre li m inair e suffi sa it pour ass urer au reque ra nt le «dro it a un 
tribuna l », e u egard a u principe d e la pree mine nce du droit cl a ns un e 
socie te d emocra tiqu e (voir, mutatis mutandis , Wai te et Kennedy c. Allemagne 
LGC J, 11° 26083/94, § 58, CEDH 1999-I). A ce suj e t , ii convient d e 
rappeler que l'effect ivit e du clroit en qu es tion d em a ncl e qu'un indiviclu 
j oui s e cl 'un c poss ibilit e claire e t concre te d e contes te r un acte portant 
atte inte a ses clroits (Bel/et c. France, a rre t du 4 cl ece mbre 1995, ser ie A 
11° 333-B, p. 42, § 36) . Dans la presente affa ire, a la su it e de la 
d eliberat ion du 2 juill et 1997, cl ou blee du ref us pa r le juge cl ' instance de 
M ess ine de sou leve r un conOit entre pouvoirs de l'E ta t cl evant la Cour 
constitutionne lle, les pour uit es enta m ees contre M. Coss iga ont e te 
c lassees, e t le requ erant s'es t vu prive r de la poss ibi lit e cl 'obte nir qu elqu e 
fo rm e d e repa ra ti on que ce so it pour son prej udice a ll egue . 

53. Da n ces conditi ons, la Cour consicl ere q ue le requerant a subi une 
atte inte a son dro it d 'acces a Lill tribuna l. 

54. E ll e ra ppell e de surcrolt qu e ce droit n'est pas a bso lu , ma is peut 
don ner li eu a d es limi tat ions implicitement aclm ises . leanmo ins, ces 
li m itations ne sau ra ient res tre inclre l'acces ouvert a l' indiv iclu d'une 
man iere ou a un point tels que le dro it s'en trouve a tt e int clans sa 
substance m eme. En outrc, el les ne se concili ent avec !'artic le 6 § I que s i 
e lles poursu ivent un but leg itim e et s' il ex iste un ra pport raisonna bl e d e 
proportionnalite e ntre les moye ns employes e t le but vise (vo ir, pa rmi 
beau coup cl'a u tres, Khaifaoui c. France, 11 ° 34 79 1/97, §§ 35-36, CEDH 
l 999-IX, e t Pa/1012 c. France, 11° 542 10/ 00, § 90, CEDH 2002-VII ; vo ir 
ega leme nt le rappe l des pr incipes pertinen ts cl a ns Fayed, precit e, 
pp. 49-50, § 65). 

2. But de l'ingerence 

55. La Cour re leve que le fa it pour les Etats cl 'accord er genera leme nt 
une imm un ite plus ou moins etendu e a ux parl em en ta ires const itu e un e 
prat iq ue d e longue el ate, q ui vise a perm ettre la libre express ion des 
represe nta nts du peupl e e t a e mpeche r que d es poursuit es pa rti sanes 
puisse nt porte r atte inte a la fonct ion pa rl em entaire. Dans ces conditi ons , 
la Cour est ime que l' ingere nce en qu es tion, qui etait prevue par !'a rticl e 68 
§ I d e la Constitut ion, poursuivait des buts legitimes, a savoir la 
protection du libre d ebat parle me nta ire e t le mainti en d e la separat ion 
d es pouvo irs legisla tif e t judicia ire (A. c. Royaume-Uni, n° 35373/97, 
§§ 75-77, CEDH 2002-X ). 

56. II res te a verifi e r si les consequences subies pa r le requerant 
e tai e nt proportionnees a ux buts leg it im es vises. 
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3. Proportionnalite de l'ingerence 

57. La Cour cloit apprccicr la restriction litigicusc a la lumierc des 
circonstances particulieres de l'espece (Waite et Kennerfy, precite, § 64). 
Elle rappelle a cet egard qu'il lui incombe non pas d'examiner in abstracto 
la legislation et la pratiquc pertinentes, mais de rechercher si la maniere 
dont elles ont touche le requcrant a enfreint la Convention (voir, mutatis 
mutandis, Padovani c. Italie, arrct du 26 fevrier 1993, serie A n" 25 7-B, p. 20, 
§ 24). En particulicr, la Cour n'a pas pour tache de sc substituer aux 
juriclictions intcrnes. C'est au premier chef aux autorites nationales, 
notammcnt aux cours et tribunaux, qu'il incombe d'interpreter la 
legislation interne (voir, cntre autres, Perez de Rada Cavanilles c. Espagne, 
arret du 28 octobrc 1998, Rernei/ 1998-VIII, p. 3255, § 43). Le role de la 
Course limite a verifier la eompatibilitc avec la Convention des effets de 
pareille interpretation. 

58. La Cour observe quc lorsqu'un Etat rcconnalt unc immunite aux 
membres de son Parlement, la protection des clroits fonclamentaux pcut 
s'cn trouver affectee. Toutefois, ii serait contraire au but et a l'objet de la 
Convention que les Etats contractants, en acloptant l'un ou l'autre des 
systi':mes normalement utilises pour assurer unc imrnunite aux mernbres 
du Parlement, soicnt ainsi cxonercs de toutc rcsponsabilitc au regard de 
la Convention clans le dornaine cl'activite concerne. II y a lieu de rappeler 
que la Convention a pour but de protcger des droits non pas theoriques ou 
illusoires, rnais concrets et effectifs. La remarque vaut en particulier pour 
le clroit d'acci':s aux tribunaux, vu la place crninente que le droit a un 
proces equitable occupe dans unc societe clernocratique (Ai"t-Mouhoub 
c. France, arrct du 28 octobre 1998, Reweil 1998-VIII, p. 3227, § 52). II 
serait incompatible avec la prcrminence du droit clans une societe 
dcmocratiquc et avec le prineipe fonclarnental qui sous-tend !'article 6 § I, 
ii Sa\'!lir C[UC les revendications civiles doivent pouvoir etre portees devant 
un juge, qu'un Etat put, sans reserve ou sans controlc des organes de la 
Convention, soustraire ii la competence des tribunaux toute une serie 
d'actions civiles ou exonerer de toute responsabilite des categories de 
personnes (Fayed, precite, ibidem). 

59. La Cour rappelle que, precieuse pour chacun, la libertc cl'cxpres­
sion l'est tout particulierement pour un elu du peuple; ii represente 
Jes electeurs, signale leurs preoccupations et defend !curs interets. Dans 
une democratic, le Parlement ou les organes comparables sont des 
tribunes indispensables au clcbat politique. Une ingerence clans la liberte 
d'expression exercec clans le cadre de ces organes ne saurait clone se 
justifier que par des motifs impericux (Jerusalem c. Autriche, n° 26958/95, 
§§ 36 et 40, CEDH 2001-II). 

60. On ne peut des lors, de fac,;on generale, considerer l'immunite 
parlernentaire commc unc restriction disproportionnee au droit d'acces ii 
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un tribunal tel que le consacre !'article 6 § I. De meme que ce droit est 
inherent a la garantie d'un proci'~s equitable assuree par cet article, de 
meme certaines restrictions a l'acees doivent etre tenues pour lui etre 
inherentes; on en trouve un cxemple clans Jes limitations genfralement 
admises par Jes Etats contractants comme relevant de la doctrine de 
l'immunite parlementaire (A. c. R~yaume-Uni, precitc, § 83, et, mutatis 
mutandis, Al-Adsani c. R~vaim1e-U11i [GC], n" 35763/97, § 56, CEDH 
2001-XI). 

61. A cct cgard, il convicnt de rappeler quc la Cour a estime com­
patible avec la Convention une immunitc qui couvrait les declarations 
faites au cours des debats parlementaires au sein des chambres 
legislatives et tendait a la protection des interets du Parlemcnt clans son 
ensemble, par opposition a CCLIX de SCS membres pris individuellemcnt 
(A. c. Ro)!aume-Uni, precitc, §§ 84-85). 

62. La Cour releve toutefuis en !'occurrence que la conduitc de 
M. Cossiga n'etait pas liee a l'exercice de functions parlementaires stricto 
sensu. En cffet, bien que, comme ii rcsulte de l'ordonnance du procurcur 
general de la Republique de Messine du 13 deccmbre 1997 (paragraphe 20 
ci-dessus), M. Cossiga eut critique, clans une question parlementaire 
prealable, les enquetes menees par le requerant, la Cour estime que des 
lt>ttres au rontenu ironique ou derisoire accompagnees de jouets adresses 
personnellement a un magistrat ne peuvent, par leur nature meme, se 
comparer a un acte relevant de la function parlementaire. La conduitc en 
question parait plutot s'inscrire clans le cadre d'une querelle entre 
particuliers. Or, clans un tel cas, on ne saurait justifier un deni d'acces a 
la justice par le seul motif que la querelle pourrait etre d'une nature 
poJitique OU Jiee a une activite poJitique. 

63. De l'avis de la Cour, !'absence d'un lien evident avec une acti\·ite 
parlementaire appelle une interpretation etroite de la notion de 
proportionnalite entre le but vise et les moycns employes. II en est 
particulicrement ainsi lorsque les restrictions au droit d'acccs decoulent 
d'une deliberation d'un organe politique. Conclure autrement equi­
vaudrait a rcstrcindre d'une manier·e incompatible avec !'article 6 § 1 de 
la Convention le droit d'acces a un tribunal des particuliers chaque fois 
que Jes propos attaques en justice ont ete emis par un mernbre du 
Parlemcnt. 

64. Aussi la Cour estime-t-clle en l'espece que le non-lieu rendu en 
faveur de M. Cossiga et la decision de paralyser toute autre action 
tendant a assurer la protection de la reputation du requerant n'ont pas 
respecte le juste equilibre qui doit exister en la matiere entre les 
exigences de l'interet general de la comrnunaute et les imperatifs de la 
sauvcgarde des droits fondamentaux de l'individu. 

65. La Cour attache egalemcnt de !'importance au fait qu'apres la 
deliberation de la Chambre des deputes du 2 juillet 1997 le requcrant ne 
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disposait pas d'autres voies raisonnables pour proteger efficacement ses 
droits garantis par la Convention (voir, a contrario, Waite et Kennedy, 
precite, §§ 68-70, et A. c. Royaume-Uni, precite, § 86). En cffet, le refus par 
le juge d'instance de Messine de soulever un conflit entre pouvoirs de 
l'Etat a empeche la Cour constitutionnelle de se prononcer sur la com­
patibilite cntre la deliberation litigieuse et Jes attributions du pouvoir 
judiciaire. A cet egard, ii convicnt de noter que la jurisprudence de la 
Cour constitutionnelle a connu sur ce point une certaine evolution, et 
qu'a present la haute juricliction italienne estime illegitime que 
l'immunite soit etendue a des propos n'ayant pas de correspondance 
substantielle avec des actes parlementaires prealables dont le repre­
sentant concerne pourrait passer pour s'etre fait !'echo (paragraphes 26, 
27 et 44 ci-dessus). 

66. Au vu de ce qui precede, la Cour conclut qu'il y a eu violation du 
droit d'acces a un tribunal garanti au requerant par !'article 6 § I de la 
Convention. 

III. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 13 DE LA 
CONVENTION 

67. Le requerant estime quc le prononce d'un non-lieu a l'egard de 
M. Cossiga a egalement viole !'article 13 de la Convention, qui SC lit ainsi: 

«Toutc pcrsonnc dont lcs droits et libertes rcconnus clans la( ... ) Convention ont ctc 
violes, adroit a l'octroi d'un rccours effcctif devant une instance nationale, alors meme 
4ue la violation aurait ete commisc par des personncs agissant dans l'exercicc de leurs 
fonctions officiellcs. » 

68. Le requerant considcre que !'application du systeme italicn 
cl'immunitcs et prerogatives l'a prive d'une protection juridictionnelle 
efficacc. II se plaint en out re de l'impossibilite pour le justiciable~ italicn 
de saisir clirectement la Cour constitutionnelle. 

69. Le GouYernernent estimc que le grief tire de !'article 13 doit etre 
considere comme absorbe par celui souleve sous !'angle de !'article 6 § I. 
En tout etat de cause, se rfferant aux arguments developpes sur le terrain 
du droit d'acccs a un tribunal, ii soutient quc cettc disposition n'a pas ete 
violec. II observe qu'on ne saurait faire decoulcr de !'article 13 de la 
Convention une obligation pour l'Etat de prcvoir une voie de recours 
cont re lcs decisions definitives rendues par les juridictions judiciaircs ou 
de garantir auxjusticiables un acces direct a la Cour constitutionnelle. 

70. La Cour note que le grief soulevc par le rcquerant sur le terrain de 
!'article 13 concerne Jes memes faits que ccux deja examines sous 
!'angle de !'article 6 § I de la Convention. De plus, ii y a lieu de rappeler 
CJUC Jorsqu'une question cl'acces a Un tribunal SC pose, les garantics de 
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!'a rticl e 13 son t absorbees par ce ll es de !'a rticl e 6 (Brualla Gomez de la Torre 
c.EsjJagne,arretdu 19decembre 1997,Recueil 1997-VIII, p.2957,§4 1) . 

7 I. Des !ors, la Cour es tim e qu ' il n 'y a pas li eu d'exam ine r s' il y a eu 
viola tion de !'arti c le 13 de la Convention (vo ir Posti et Rahko c. Finlande, 
n° 27824/ 95, § 89, CEDH 2002-VII). 

IV. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 14 DE LA 
C01 E TION 

72 . Le requerant a ll egue que M. Cossiga, en sa quali t e de me mbre du 
Pa rl em e nt , a pu exe rce r son droit a la Ii be rt e d'exp ress ion bicn a u-dela des 
li mit es qui sont normalem ent imposees aux a utres citoyens, ce au 
de trim e nt de ses droits fond a m e nta ux a l' honne ur e t a la reputat ion. II 
invoque ]'a rt icle 14 de la Conve ntion , a ins i li bell e : 

« La jouissance des droits et libert es reconnus dans la ( .. . ) Conve ntion doit c tre 
ass urec, sa ns dist inction aucune, fondee nota mment sur le sexe, la race, la couleu r, la 

langue, la re ligion, Jes opinions po lit iques ou toutes autres opinions, l'ori gine nationa le 
ou socia le, l'appart enance a une minorit c na tiona le, la fort une, la na issance ou toute 

autrc situation.» 

73. Le requera nt sout ie nt qu e l' im mun it e indGme nt reconnue a 
M. Coss iga s'ana lyse en une grave discr iminat ion devant la loi , qui a 
transform e une preroga tive en un privil ege injustifie. II se dit «vict im e» 
de ce t e tat de choses dans la mes ure ou , Iese cl a ns son d roit a l'honneur, ii 
n'a pu obte nir r eparat ion devant les juridictio ns na tional es. 

74. Le Gouve rn em ent obse rve qu e les deputes ne se trouve nt pas 
da ns une s itua t ion comparab le a ce ll e des a utres parti cu li ers e t que 
l'e te ndu e de la liberte d 'express ion qui leur es t reconnu e se jus tifi e pa r la 
necess ite de protege r la libe rte des de ba ts par lem entaires. Quoi qu 'il en 
soit , ii considere qu e le r equ erant ne peut etre repute vict im e cl 'une 
«d iscrimina tion » qui concerne la gene ra lite des citoyens. 

75. La Cour es tim e qu 'au vu de la conclusion a laqu e ll e e ll e es t 
pa rvenu e sous !'a ng le de ]'a r ticl e 6 § I de la Convention (paragraphe 66 
ci-dessu ) , ii ne s' impose pas d 'examin er separe ment la doleance du 
requ erant fondee sur !'articl e 14 de la Convention. 

V. SUR L'APPLICATION DE L'ARTICLE 4 1 DE LA CONVENTION 

76. Aux termes de !'a rticl e 4 1 de la Conve ntion, 

«Si la Cour decla re qu 'il y a eu viola t ion de la Convention ou de scs Protoco les, et s i le 
droit int crne de la B a ute Part ic contracta ntc nc pc rmet d 'cffacer q u' imparfa itcmcnt les 
consequences de cet tc violat ion, la Cour acco rd c a la parti c lesee, s' il y a li e u, une 
sat isfaction equitable . )) 
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A. Dommage 

77. Le requerant allegue avoir subi un tort moral et sollicite l'octroi 
d'une somme non inferieure a 50 OOO euros (EUR). 

78. Le Gouvernement estime qu'un arret concluant a la violation de la 
Convention constituerait en soi une satisfaction equitable suffisante. 

79. La Cour juge que le requerant a subi un tort moral certain. Eu 
egard aux circonstances de la cause et statuant en equite comme le veut 
l'article 41 de la Convention, clle decide de lui octroyer la somme de 
8000 EUR. 

B. Frais et depens 

80. S'appuyant sur une note d'honoraires, le requerant sollicite le 
remboursement de 8 745 EUR pour lcs frais encourus par Jui devant la 
Commission et la Cour. 

81. Le Guuvernement s'cn remet sur ce point a la sagesse de la Cour. 
82. La Cour decide qu'il convient d'accordcr au requerant la somme 

(8 745 EUR) rcclamee par lui pour la procedure devant la Commission et 
la Cour. 

C. Interets moratoires 

83. La Cour juge approprie de calquer le taux des interets moratoires 
sur le taux d'interet de la facilite de pret marginal de la Banque centralc 
europeenne majore de trois points de pourcentage. 

PAR CES MOTIFS, LACOUR, A L'UNANIMITE, 

I. Rejette I' exception prcliminaire du Gouvernement; 

2. Dit qu'il y a eu violation de I' article 6 § I de la Convention; 

3. Dit qu'il n'est pas necessaire d'examiner s'il y a eu violation de 
]'article 13 de la Convention; 

4. Dit qu'il n'est pas necessaire d'examiner s'il y a eu violation de 
]'article 14 de la Convention; 

5. Dit 
a) que l'Etat defendeur doit verser au requerant, clans les trois mois a 
compter du jour ou l'arret sera devenu definitif conformement a 
I' article 44 § 2 de la Convention, 8 OOO EUR (huit mille euros) pour 
dommage moral et 8 745 EUR (huit mille sept cent quarante-cinq 
euros) pour frais et dcpcns; 
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b) qu 'a compte r d e !'expiration dud it de la i e t jusqu 'a u versement , ces 
montants se ront a majo rer d 'un in teret s implr. a un taux egal a ce lui 
de la faci lit e de pret margina l de la Banque ce ntra le europee nne 
app li cable pe nda nt ce tt e per iode, a ugme nte de tro is po in ts de 
pource ntage; 

6. Rejette la dema nd e de sat isfact ion equita ble pour le surplus. 

Fa it en fr anc;ais, puis communique pa r ecrit le 30 janvie r 2003, e n 
a pp li ca tion de !'art icle 77 §§ 2 et 3 du reg leme nt. 

Sm·e n N 1ELSE:'\ 

Grerfi e r adjoint 
C hr istos ROZA KJS 

Pres ident 
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SUMMARY 1 

Access to a court - parliamentary immunity 

Article 6 § 1 

Access lo a court - Civil procedu re - Parliam.enla1J' immuniry- Senate's resolu tion resulting in 
a decision qf no case lo answer in.fa vour ef a senator being prosecu ted - Senator - l nteiference 
with th.e right ef access lo a court - Legitimate aim - Protection. ojfree /1arliamenla1y debate -
Separation ef legislative and judicial /Jowers - Proporlionaliry - Freedom ef expression ef an 
elected representative - Lack ef clear connection brtween the arts in is.rue and parliamentary 
activities - Restriction on access lo a court stemming.from the resolution ef a political body -
Balance between general and individual interests - No alternative means ef effectively 
protecting Con vention rights 

* 
* * 

At th e I im f' of I he acts a lleged , the a pplica nt was a prosecu tor. In th a t capacity, he 
had inves tigated so meone who had had dealings with a fo rm e r Ita li a n Pres id ent 
who had become se na tor for li fe. The se na tor se nt him ironic lette rs a nd gifts 
consisting of children's toys . The a pplicant fi led a compla int aga inst th e se na tor 
on th e g round th a t th e lett ers and gifts had da maged hi s honour a nd re puta t ion. 
Proceedings were the n broug ht aga inst the senator for having in sulted a publ ic 
officia l, a nd the a pplicant joined th e proceedings as a civil pa rty. The Se nate 
decid ed however tha t th e ac ts a ll eged ly co mmitted by th e se na tor were cove red 
by th e immunity provided fo r in the Constitution. The Pres ide nt of th e Se na te so 
inform ed th e district court Lo which the se na tor had bee n co mmitted for tri a l. Th a t 
court ru led th a t the se na tor had no case to a nswe r in view of th e immun ity 
provid ed for in th e Constitution. The a pplica nt the n asked the public prosecut or 
to a ppeal against tha t ruling, so tha t a connict of s ta te powe r could subsequ e ntly 
be ra ised before the Constitutiona l Court. The prosecutor re fu sed, on the gro und 
tha t the Se na te had not exe rcised its powe r in a n a rbitrary fas hion. 

H eld 

Article 6 § I: For the rig ht of access to a court to be effec tive, a n individu a l must 
have a cl ear a nd prac tical opportunity to cha ll enge a n act int erfering with hi s 
rights. H oweve r, fo llowing th e Sena te's resolution to the effect th a t th e ac ts 
in iss ue we re cove red by pa rli a me nta ry immunity as provided for by th e 
Constitution, coupl ed with th e district co urt \ refusa l to ra ise a conOict of State 
powers befor e th e Const itutiona l Court, th e se na tor' s prosecution was a ba ndoned 

I. This summ ary by th e Regi try docs not bind the Court. 
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a nd th e app li ca nt was deprived or th e possibility or securing a ny form or reparation 
for the da mage he a ll eged. The re had th ere fore bee n a n int erfere nce with his right 
of access to a court. The inte rfe rence pursued th e legitimate a ims of prot ec ting 
fr ee parli a menta ry debate a nd maintaining the se pa ra tion or powe rs be twee n 
legislature a nd judicia ry. With regard to th e proportionality of th e interfe re nce, 
it wou ld be incompa tibl e with the purpose a nd obj ect of the Convent ion if' th e 
Contract in g States, by ado pting a pa rti cul a r sys tem or parli a menta ry immunity, 
we re the reby absolved of the ir responsibility und e r th e Convent ion in rela tion tu 
par li a m ent a ry ac tiviti es. It wou ld not be co ns iste nt with the rul e of law in a 
democra tic socie ty or with Article 6 § I of the Conve ntion if' a State could, 
without res tra int or control by th e Co nventi on enforceme nt bodi es, remove from 
the jurisdiction of the courts a whole ra nge of civi l cla ims or confer immuniti es on 
ca tegories of persons. In a democracy, the pa rli a ment and comparable bodi es were 
the esse nti a l fora for political debat e. Very weighty reasons must be adva nced to 
ju tify interfe ring with th e freedom of express ion exercised there in. Accordingly, 
pa rli a me nta ry immunity could not in principl e be rega rded as imposing a 
disproport iona te rest ric ti on on th e r ig ht of access to a court as embodied in 
Article 6 § I. The Court had previous ly found tha t an immunity attaching to 
sta te ments m ade in th e course of pa rli ame nta ry debates Oil the Ooor of th e 
legis la tive cha mbers a nd des igned to protect th e inte res ts of Parlia ment as a 
whole, as opposed to those of individua l pa rlia me nta ri a ns, was co mpatibl e wi th 
th e Conve ntion. In th e part icular circum sta nces of the case, the behaviour in 
iss ue was not connected with th e exercise of pa rli amentary functions in the strict 
se nse, but was more consiste nt with a persona l quarrel. In such circum stances, it 
wou ld not be right to de ny someo ne access to a court pure ly on th e bas is th a t the 
qua rrel mig ht be po litical in nature or conn ected with politi cal activities. The lack 
of a ny clea r co nnection with parliame ntary act iviti es required th e Court to adopt a 
na rrow interpreta tion or the conce pt or proportiona lity be twee n th e a im sought 
to be achi eved a nd the means em pl oyed . Tha t was pa rticula rly so whe re th e 
restrict ions o n the right of access stemm ed from th e resolution of a polit ica l 
body. To hold ot herwi se wou ld a mount to res tricting in a mann er incompa tibl e 
with Articl e 6 § I of the Convention th e rig ht of individua ls to have access to 
a cou rt whe neve r th e a ll egedly defamatory statements have been made by a 
pa rli a mentaria n. Accordingly, th e decisions that the sena tor had no case to 
a nswer and to freeze a ll furth er proceedings brought to secu re the protection of 
the a pplica nt 's reputa tion had not s tru ck a fa ir ba la nce be tween the requireme nts 
or the ge ne ra l inte res t or th e community a nd the need to safeguard th e 
fund ament a l righ ts of individua ls. Moreover th e a pplica nt had been left with no 
reasona bl e a lt erna tive mea ns of effec tively protecting his Convent ion rig hts, 
and the It a li an Constitutional Court had since rul ed tha t it was wrong fo r 
immunity to ex tend to s ta tements lacking a ny substa ntia l conn ection with prior 
pa rli a menta ry ac tiviti es which th e pa rliam enta ri a n concern ed could be thought 
to be re lay in g. 

Conclusion : viola tion (u na nimously) . 

The Court he ld una nimou sly th a t it was not necessary to examine whe th er th ere 
had bee n a viola ti on Articles 13 a nd 14 of' th e Convent ion . 

Ar ticle 4 1: The Court awa rd ed th e a pplicant a mounts for non-pecunia ry da mage 
and for cos ts and ex pe n es. 
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In the case of Cordova v. Italy (no. 1), 
The European Court of Human Rights (First Section), sitting as a 

Chamber composed of: 
Mr C.L. RozAKI.'i, President, 
Mrs F. TULKE:'\S, 
Mr G. Bo:-:ELLO, 

Mrs N. V1q1c:, 
Mrs S. BOTOVC:HAROVA, 

Mr A. KovLER, 

Mr V. ZAGREBELSKY,judges, 
and Mr S. NIEL<;EN, Deputy Section Registrar, 

Having deliberated in private on 1 7 October 2002 and 23 January 2003, 
Delivers the following judgment, which was adopted on the last­

mentioned date: 

PROCEDURE 

1. The case originated in an application (no. 40877/98) against the 
Italian Republic lodged with the European Commission of Human Rights 
("the Commission") under former Article 25 of the Convention for the 
Protection of Human Rights and Fundamental Freedoms ("the 
Convention") by an Italian national, Mr Agostino Cordova ("the 
applicant"), on 26 March 1998. 

2. The applicant alleged, firstly, that the decision to quash the 
conviction of a parliamentarian found to have defamed him amounted to 
a violation of his rights of access to a court and to an effective remedy 
before a national authority (Articles 6 § 1 and 13 of the Convention) and, 
secondly, that the extent of the freedom of expression afforded to the 
parliamentarian in question infringed Article 14 of the Convention. 

3. The application was transmitted to the Court on 1 November 1998, 
when Protocol No. 11 to the Convention came into force (Article 5 § 2 of 
Protocol No. 11). 

4. The application v>as allocated to the Second Section of the Court 
(Rule 52 § I of the Rules of Court). Within that Section, the Chamber 
that would consider the case (Article 27 § I of the Convention) was 
constituted as provided in Rule 26 § I. 

5. On I November 200 I the Court changed the composition of its 
Sections (Rule 25 § I). This case was assigned to the newly composed 
First Section (Rule 52 § I). 

6. By a decision of !3June 2002, the Chamber declared the application 
admissible. 

7. The applicant and the Italian Government ("the Government") 
each filed observations on the merits (Rule 59 § 1). 
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8. A hearing took place in public in the Human Rights Building, 
Strasbourg, on 17 October 2002 (Rule 59 § 3). 

There appeared before the Court: 

(a) jar the Government 
Mr F. CRISAFULLI, 

(b) for the applicant 
Mr G. MINIER!, 

The Court heard addresses by them. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

9. The applicant was born in 1936 and lives in Naples. 

Co-Agent; 

Counsel. 

10. In 1993 he worked as a prosecutor at the Palmi public prosecutor's 
office. In the exercise of his functions, he had investigated a certain Mr C. 
The latter had had dealings with Mr Francesco Cossiga, a former Italian 
President, who at the end of his term of office had become a senator for life 
in accordance with Article 59 § I of the Constitution. 

11. In August 1993 Mr Cossiga sent the applicant a fax and two letters. 
He said he was making him a gift of the copyright in his written, telephone 
and oral communications with Mr C., "including for the purposes of their 
stage and film exploitation" ("anche aifini di eventuate s.fruttamento teatrale e 
cinematografico"), "by way of a very modest contribution towards the costs 
which [he would] be incurring for [his] transfer from Palmi to Naples" 
("come modestissimo contributo alle spese che Ella dovra ajfrontare per ii suo 
trasferimento da Palmi a Napoli"). Mr Cossiga also told the applicant that he 
was going to send him a small wooden horse and a tricycle "for the leisure 
pursuits which [he] believe [d] [he was] entitled to enjoy" (''per quegli suaghi 
que credo abbia diritto a concedersi"). Mr Cossiga then actually sent the little 
wooden horse and the tricycle to the applicant together with a detective 
game called "Super Cluedo". With the parcel came the following message: 
"Have fun, dear Prosecutor! Best wishes, F. Cossiga" ("Si prenda un po' di 
suago, gentile Procuratore' Cordialmente F. Cossiga "). 

12. The applicant filed a complaint against Mr Cossiga, alleging that 
the communications and gifts described above had damaged his honour 
and reputation. Proceedings were then brought against Mr Cossiga for 
having insulted a public official. 
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13. On 12 July 1996 Mr Coss iga was committed for tri a l befor e th e 
M ess ina District Court. On 23 Jun e 1997 th e a pplicant joined th e 
proceedings as a civi l party. 

14. In the meantim e, the Pres ide nt of th e Senate had inform ed the 
Dist ri ct Court tha t th e Pa rlia menta ry Immun ities Commission (Giunta ... 
delle immunita parlamentari) proposed that the Sena te shou ld decla re that 
the acts of which Mr Cossiga was accused we re cove red by th e immunity 
provid ed for in Articl e 68 § 1 of the Constitut ion. 

15. By a reso lution of 2J uly 1997 a majority in the Senate approved the 
Parliame nta ry Immuniti es Commiss ion's proposa l. 

16. On 23 Se ptember 1997 th e applica nt submitted a statement to th e 
Mess ina public prosecutor and District Court in which he a tt acked th e 
Senate's reso lu t ion , observing tha t the re was no di sce rnibl e link betwee n 
the ac ts of whi ch Mr Cossiga was accused (whi ch he subm it ted ought to be 
constru ed as a personal quarre l with a prosecutor) and th e exe rcise of 
parliam enta ry fun ct ions. On tha t basis, the applicant a ll eged that the 
Senate, in a pplying Artic le 68 to circumsta nces not provided for in the 
Const itution, had encroached on the powers of the judiciary, a nd 
requ es ted that the matte r be refe rred to the Constitutional Court to 
reso lve the conOict of State powe rs. 

17. By ajudgme nt on 27 September 1997, th e tex t of which was lodged 
with t he registry on 10 Octobe r 1997, th e Mess ina D istr ict Court ru led 
tha t Mr Cossiga had no case to answer "pursuant to Art icl e 68 § 1 of the 
Const itution ". 

18. Th e D istr ict Cou rt observed that it was for the Senate, whose 
reso lu tions were not subj ect to revi ew by the courts, to de te rm in e 
whether the condit ions listed in Art icle 68 were me t. Moreover, it saw no 
need to ra ise a connict of powe rs, g ive n tha t the Senate's decision was 
neithe r procedura lly n awed nor manife tly unreasonable. 

19. On 4 Decembe r 1997 the app li cant reques ted the Mess ina publi c 
prosecutor to a ppea l against thc judgment of27 Se ptembe r 1997. This was 
intended to pave th e way for a conni ct of State powers to be ra ised 
subsequ ently befor e th e Constitutional Court. 

20. By a decision of 13 Decembe r l 997, th e prosecutor rej ec ted the 
app licant's reques t. H e observed that th e Const itut ional Court d id not 
have jurisdiction to quash the Senate' reso lu tion, but onl y Lu as ·ess 
whether th e Senate had exercised its power in a n a rbi trary fas hion by 
imprope rl y e ncroaching on the powers of the courts. Howeve r, the 
parli amentary pape rs revea led that t he impugned resolution was based 
on the fo llowing reasons: 

(i) Mr Coss iga had ea rli er criticised the investigations conducted by 
t he applicant in a parl iamentary qu es tion ; 

(ii) th e acts of which Mr Coss iga was accused s hould be constru ed as 
polite and ironic criti cism of that invest iga tion; 
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(iii) according to the case-law of the legislative chambers, the 
immunity provided for in Article 68 of the Constitution applied to any 
political opinion expressed by a member of Parliament which could be 
regarded as an outward projection of parliamentary activity in its strict 
sense . 

21. According to the Messina public prosecutor, those reasons were 
neither unreasonable nor manifestly arbitrary. 

II. RELEVAI\'T DOMESTIC LAW AND PRACTICE 

1. The imrrwni~y enjf!)!ed ~'Y members of Parliament 

22. Article 68 § I of the Constitution, as amended by Constitutional 
Law no. 3 of 1993, which abolished the need to obtain the consent of 
Parliament in order to take proceedings against one of its members, 
reads as follows: 

"Members of Parliament shall not be required to account for the opinions they 

express or the votes they cast in the exercise of their functions." 

23. The Constitutional Court has held that a resolution ofa legislative 
chamber stating that the behaviour of one of its members comes within 
the scope of the above provision prevents any criminal or civil 
proceedings being brought or continued with the aim of determining the 
liability of the parliamentarian in question or securing reparation for the 
damage suffered. 

24. If (usually at the request of the parliamentarian concerned) such a 
resolution is adopted, it may not be quashed by the courts. However, if it 
considers that the resolution represents an unlawful exercise of the 
legislative chambers' discretion, a court may raise a connict of State 
powers before the Constitutional Court (see the I 988 Constitutional 
Court judgment no. 1150). The parties to the trial have no such right. 

25. The legislative chambers have adopted a broad interpretation of 
Article 68 § I, holding it to apply to opinions expressed outside 
Parliament, even where they are divorced from parliamentary activity as 
such. This broad interpretation stems from the notion that political 
opinions expressed outside Parliament represent an outward projection 
of parliamentary activity and come within the mandate given by the 
voters to their elected representatives. 

26. When it considered the issue of conflicts of State powers raised by 
the courts, the Constitutional Court first confined its scrutiny to the 
procedural lawfulness of parliamentary resolutions. It then progressively 
narrowed the scope of parliamentary immunity, thereby broadening the 
extent of its scrutiny over the compatibility of parliamentary resolutions 
with Article 68 of the Constitution. In its judgment no. 289 of 18July 1998, 
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it ruled that the expression "parliam entary function " (fun;;,ione 
parlamentare) cou ld not be held to cover a ll the po lit ical ac tiviti es of a 
membe r of th e Chamber of Deputies or the Sena te, because "s uch a n 
inte rpreta tion ... wou ld risk converting an immunity into a person a l 
privil ege". It added that " it wou ld not be rig ht to es ta blish any 
connection between a number of s tatem e nts made during mee tings, 
press conferences , te levision programm es ... a nd a parliam entary 
question subseq uentl y addressed to the M inister of Just ice ... To hold 
otherwise [would amount to acknowledg ing] tha t no parlia m entaria n 
may be he ld accountable for hi s or her state m ents, eve n if they are 
gross ly defamatory a nd .. . e ntirely divorced from par li amen ta ry fun ctions 
or activit ies" . 

27. In its lat er case-law, which can now be considered we ll -established, 
the Constitutional Court he ld that in the case of op inions ex pressed 
outside Pa rli amen t, it had to verify whe th er there was any connection 
with parliam entary activiti es . In particular, the re must be a substantial 
connec tion betwee n th e opinions in question and a prior par li am ent ary 
act ivity (see judgments nos. 10, 11 , 56, 58, a nd 82 of 2000, nos. 13 7 and 
289 of 200 1, and nos. 50, 5 1, 52, 79 and 207 of 2002). 

2. The civil /1arty'.r right to apjJeal against the first-instance decision 

28. Articl e 5 76 of' the Code of Cr imina l Procedure provid es: 

"The civ il pa rt y may cha ll e nge, , ·ia the prosecution 's ri ght or a ppea l, .. . th e acq uitt a l 

judgrn cnt ... exclusive ly for the purpose or d e termining [ th e accused 's ! c ivil liabilit y ... " 

THE LAW 

I. THE GOVERNMENT'S PRELIMINARY OBJECTION 

29. In th eir pleadings of 30 Augus t 2002 the Gove rnm ent rcqu e ted 
tha t th e app li ca tion be declared in admissibl e because the applicant had 
failed Lo ex ha ust dom es ti c remedi es by taking civil proceedings for 
reparation of th e damage suffe red or by using th e rem edy provided f'or in 
Article 576 of the Code of Criminal Procedure, which would have enabled 
him to a ppea l against the judgm e nt of th e Mess ina District Cou rt (see 
paragra ph 28 above). Th e app li cant could subseq uent ly have as ked the 
civil or the appe llate court to ra ise a connict of Sta te powers. 

30. The Governme nt acknowledged that th e Court had dismissed a 
s imilar objection at the adm iss ibility stage. H owever, they disputed th at 
d ecision , on the grounds that it did not take du e account of deve lopments 
in th e Constitutiona l Court 's case-law on the issue, which might have 
persuad ed the civil or the appe ll a t e court of the need to ra ise a connict of 
powe rs. If such a con nict had been raised, the Constitutional Court might 
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have quas hed the Sena te's re o lution of 2Ju ly 1997 a nd th e re by rem ed ied 
the a pplicant 's situation. 

3 1. The Court not es that , a lthou g h Articl e 35 § 4 of the Conve ntion 
a llows it to r ej ect a n a ppl ica tion that it find s inadm iss ibl e und e r 
Articl e 35 at any stage in th e proceedings , it has he ld tha t only new 
inform a tion a nd exce ptiona l circums ta nces wou ld indu ce it to reco ns id e r 
its dism issa l o f a n o bj ection which was lodged a nd cons ide red a t the 
adm iss ibi lity stage (see Cisse v. France, no. 5 1346/99, § 32, ECHR 2002-III) . 

32. Moreover, in its d ec is ion on th e admiss ibi lity of this a pplication , 
th e Court found tha t c ivil proceed ings or a n a ppea l within the m eaning 
Articl e 5 76 of the Code of Cr imina l Procedure had no reasonabl e 
prospect of succeed ing in the face of th e Senate's reso lut ion of 2 Ju ly 
1997. As to the poss ibility o f ra is ing a co nOic t o f State powers, th e Court 
ob ·e rved that in the Ita lia n lega l system a n individua l had no direct access 
to the Const itu t iona l Court a nd tha t s uch proceedings co uld not the re for e 
be co nstru ed as a rem edy required to be used for t he purposes Articl e 35 
§ I of the Conve ntion . 

33 . The Court cann o t see a ny new inform a tion in the Gove rnm ent 's 
p leadings of 30 Au gus t 2002 to pe rsuade it to reco ns ide r the pos ition it 
adopted in its d ecis ion of 13 June 2002 di smissing the obj ect ion based on 
the non-ex ha usti on of domes ti c re m edi es . Th e Governm e nt 's reques t 
must acco rdin g ly be rej ect ed. 

II. ALLEGED VIOLATJO N OF ARTICLE 6 § I OF THE CONVENTION 

34. The a pplican t compl a ined of the unfairn ess of th e proceedings in 
the M ess ina Di stric t Court. H e re li ed on A rticl e 6 § I o f th e Conve ntion , 
the re levant pa rt of whi ch reads as fo llows: 

" In th e determ ination of his civil ri ghts and obliga ti ons ... , eve ryone is en titl ed to a ... 

hearing ... by [a] ... Lribunal ... " 

A. The parties' submissions 

!. The a/1/1licanl 

35 . The a pplicant co nt ended that the d ecis ion of no case to a nswer in 
favo ur of Mr Coss iga was ba ed on e rrors o f law a nd was gove rn ed in the 
las t resort by a re o lu tion of the Sena te, a body which co uld not be 
rega rd ed as impa rti a l. 

36. H e submi tted that the Sena t e's reso lution of 2 July 1997 was 
manifes tly contra ry to bo th the le tt e r a nd the sp irit of Articl e 68 § I o f 
the Const itution, because it re la ted not only to "opinions" but a lso to 
co ncre te acts (t he se ndin g of "gifts") , whi ch cou ld no t as s uch be cove red 
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by the immunity in qu es tion . l\fo reover, he re fu sed to acce pt that, in so far 
as it re la ted to writte n opinion s, the impugned resolu tion cou ld co nst ru e 
offensi ve stateme nts made to a n individua l in the context of a pe rsona l 
qua rrel as having been mad e in th e exercise of pa rlia m enta ry funct io ns. 

37. H e obse rved that in hi s case the I tali an a uthoriti es had decl in ed to 
ra ise a connict of State powe rs, thus depriving him of a re m edy capa bl e 
of protecting th e vi ctim s of defamatory state ments by pa rli a mentar·ians . 
H e stressed , moreover, that only the most recent case-law of the 
Constitutiona l Court Uudgm ents nos. 10, 11 , 58 a nd 82 o f 2000) 
acknowl edged that the immunity provided for in Art icl e 68 § I covered 
only those opinions conn ected with the exe rcise of pa rli a m e nta ry 
fun ctions in th e s tric t se nse. According to him , Mr Coss iga's statements 
bore no rela ti onship with hi s par li a m e nta ry activiti es but had simply bee n 
intended to offend a nd insu lt him. H e submitted that to constru e 
par li am entary immunity as cove ring that type of damage to reputation 
would be tanta mount to g iving m embe rs of the Sena te a nd t he C hamber 
of Deputi es a "bla nk et pe rmission to insult " (licenza peril libero insulto) out 
of personal motives. 

38. The app licant furth er noted that th e Se nate's r eso lutio n of 2 July 
1997, coupl ed with the a uthoriti es' refu sa l to ra ise a connict of State 
powers, had deprived him of a ny poss ibili ty not onl y of having Mr Coss iga 
convicted in a crimina l court bu l a lso of bringing civil proceedin gs fo r 
re paration of the da mage suffe red . Such a n outcom e meant th a t th ere 
was a tot al absence of judicia l scrutiny of th e decisions of Par li a me nt. 

2. The Government 

39. The Gove rnm ent noted that the purpose of conferring immunity 
on me mbe rs of Pa rli a me nt in respec t of their votes a nd op inions was to 
ensure that th e re prese ntat ives of the people enj oyed the g rea tes t 
poss ible freedom of express ion in the exe rcise of their fun ctions , beyond 
the limi ts imposed on ordin a ry cit ize ns. Any inter f P- re nce with that 
freedom ought to be out of the qu es ti on. 

40. That principl e was moreove r recognised in a ll parl iamentary 
democracies a nd should be cons id ered to be on e of th e key feat ures of 
de mocrat ic system s based on t he separa tion of powe rs a nd th e rul e of 
law. As it would be unreasona ble to suppose tha t the High Contracting 
Pa rti es wished to a boli sh it whe n they sig ned th e Conve ntio n, its 
compa tibility with fund a me nta l huma n ri ghts was beyond ques tion . 
In th at connection, the Gove rnm ent referred to the case-l aw of the 
Com miss ion in X v. Austria, Young v. Ireland a nd O'Faolain v. Ireland 
(nos. 33 74/67, 25646/94 and 29099/95, Commission decisions of 
6 Febru a ry 1969 a nd 17 J a nu a ry 1996, unreported) and of th e Court in 
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Fayed v. the United Kingdom Uudgmcnt of 21 September 1994, Series A 
no. 294-B). 

41. The Government submitted that the immunity in question, being 
attached to a function provided for in the Constitution, did not breach 
either the principle of the equality of citizens before the law or 
the prohibition of discrimination. Its purpose was neither to create a 
"privilegcd" class nor to allow parliamentarians to make arbitrary use of 
their privileges. On the contrary, it pursued the legitimate aim of allowing 
Parliament to debate any issue relevant to public life freely and openly 
without its members having to fear persecution or possible legal 
consequences. 

42. Moreover, where there was any doubt as to the scope or 
applicability of the immunity, the courts could challenge the relevant 
resolutions of the legislative chambers before the Constitutional Court, 
which had jurisdiction to clctnmine in each case whether the opinions in 
issue had been expressed in the exercise of parliamentary functions. In 
deciding whether to refer a case to the Constitutional Court, the courts 
would express a view, albeit by implication, on the propriety and 
lawfulness of the impugned resolution. In any e\·cnt, the courts alone 
were not entitled to deprive the trial court of its power to look into the 
dispute. 

43. In the light of the foregoing, the Government did not consider that 
the applicant's right of access to a court had been in any way restricted. 
While that right of access secured the possibility of asking a court to set tic 
a dispute over a civil right, it did not mean that the court was obliged to 
steer the trial in the direction which the plaintiff wished it to take or to 
dismiss any preliminary issues likely to stand in the way of a decision on 
the merits. The applicant had been able to go to court and to bring civil 
proceedings as part of the prosecution of Mr Cossiga. The Messina 
District Court had then considered the Senate's resolution and found it 
to be lawful. Finally, the prosecution had found the District Court's 
decision to be well-founded and that there were no grounds for an appeal. 

44. The Government contended that even assuming that there 
had been an intcrf'crcncc with the applicant's right of access to a court, 
the interference was proportionate to the legitimate aim pursued, 
namely the freedom and spontaneity of parliamentary debate. In that 
connection, they observed that from 1997 onwards (see, in particular, 
judgmcnts nos. 265 and 375 of l 997, no. 289 of 1998, no. 329 of 1999, 
nos. I 0, 11, 56, 58, 82, 320 and 420 of 2000, nos. 13 7 and 289 of 200 I, and 
nos. 50, 51, 52, 79 and 207 of 2002) the Constitutional Court had quashed 
a number of parliamentary resolutions concerning the immunity in 
question on the grounds that the behaviour in issue, even though it was 
founded on a political quarrel, did not bear any relationship with acts 
characteristic of parliamentary functions. Thus, the type of scrutiny 
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exercised by th e Constitutiona l Court over conflic ts of Sta te powers 
constituted a n ins trum ent for the protecti on of the vic tims of a crim ina l 
offe nce committ ed by a membe r of the C ha mbe r ofDe puti e · or th e Senat e 
and wrongl y consid ered by Parli a me nt to be covered by Articl e 68 § I of 
the Constitution. Rece nt case-law showed, morem·e r, th a t the scope o f 
pa rli a m enta ry immunity was now carefull y tai lored to th e aim pursued , 
beca11 se th e Constitut iona l Court took account of the importance of 
providing lega l protec ti on for th e fund a me nta l rights Lo honour a nd 
reputa ti on of those who consid ered th emse lves offe nded by th e sta te ­
ments of a pa rli a m e nta ri a n. In such circumsta nces, it wo uld be wrong to 
conclud e that th e ve ry esse nce of the ri ght of access by individua ls to a 
court had been impa ired , whe re th e exe rcise of tha t ri ght had merel y 
bee n regul a ted within th e marg in of a pprecia ti on which th e Cont racting 
Sta te· must e nj oy in the ma tt er. 

45. The Gove rnm ent noted tha t individu als we re not e ntitl ed to refer a 
case directl y to th e Constitutiona l Court or to oblige the tri a l court to do 
so, but could only a pply for a decision Lo tha t effect. They submitted 
neve rthe less tha t such a ys te m could not be he ld to infringe th e 
Conve ntion, because confli cts of Sta te powers se rved Lo protec t th e 
courts' ro le in upholding the rul e of law. Moreover, as was clear from th e 
Consti tutiona l Court 's judgm ent no. 76 of 2001 , priva te individua l cou ld 
inte rve ne in its proceedin gs . 

46 . Las tl y t he Gove rnm ent submit ted that, eve n if th ere had bee n a 
viola ti on, it was simply due to a one-off ma lfun ct ion of t he Ita li a n sys tem, 
which norm a lly offe red suffi cient safegua rds and must be rega rd ed as 
complying with th e Conve ntion. If the confli ct of powe rs had been rai sed , 
the Constitutiona l Court would in a ll likelihood , in the li g ht of it s ea e­
law, have quas hed the Sena te's reso lution of 2July 1997 . 

B. The Court's assessment 

47 . In it s dec is ion on th e admi ss ibility of the a pplicat ion, the Court 
fo und tha t the compl a int und er Arti cle 6 of the Conve nt ion prim a ril y 
ra ised t he qu es ti on of wheth er the a pplicant had bee n a bl e to exe rcise 
hi s ri ght of access to a court (sec Colder v. the United Kingdom, judg me nt of 
2 1 Febru a ry 1975, Se ries A no. 18, pp. 17-1 8, §§ 35-36). 

I. The existence ef an inteiference with the apjJ/-icant 's right ef access to a court 

48. The Court notes th a t, according Lo its case-law, Articl e 6 § I 
secures the "right to a court", of which th e rig ht of access, that is th e 
ri ght to institute proceedin gs before courts in civil ma tt e rs constitutes 
o ne as pect only (see Osman v. the United Kingdom, judgm ent of 28 O ctober 
1998, Re/Joris ef Judgments and Decisions 1998-VIII, p. 3 166, § 136). This rig ht 



246 CORDOVA, .. ITALY (No. I) JUDGJ\IENT 

extends only to disputes ("contestations") over "civil rights and obligations" 
which can be said, at least on arguable grounds, to be recognised under 
domestic law (see, among other authorities,james and Others v. the United 
Kingdom, judgment of 21 February 1986, Series A no. 98, pp. 46-47, § 81, 
and Powell and Rayner v. the United Kingdom, judgment of 21 February 1990, 
Series A no. 172, p. 16, § 36). 

49. In the present case, the Court notes that the applicant, considering 
himself defamed by Mr Cossiga's behaviour, had lodged a complaint 
against him and had joined the subsequent criminal proceedings as a 
civil party. From that moment, those proceedings covered a civil right -
namely the right to the protection of his reputation - to which the 
applicant could, on arguable grounds, claim to be c·ntit led (see Tomasi 
v. France,judgmcnt of27 August 1992, Series A no. 241-A, p. 43, § 121). 

50. The Court notes further that, by its resolution of 2July 1997, the 
Senate declared that Mr Cossiga's behaviour was covered by the immunity 
provided for in Article 68 § 1 of the Constitution (see paragraphs 14 and 15 
above), so making it impossible for any criminal or civil proceedings aimed 
at establishing his liability or at securing reparation for the damage 
suffered to be continued (see paragraph 23 above). 

'.°JI. It is true that, as stated by the Government, the Messina District 
Court had examined the lawfulness of that resolution and, in itsjudgment 
of 27 September 1997, had found that it was neither procedurally flawed 
nor manifestly unreasonable (see paragraphs 17-18 above). 

52. However, such an examination cannot be equated with a decision 
on the applicant's right to the protection of his reputation, nor can a 
degree of access to a court limited to the right to ask a preliminary 
question be considered sufficient to secure the applicant's "right to a 
court", having regard to the rule of law in a democratic society (see, 
mutatis mutandis, Waite and Kennec/y v. Germany [GC], no. 26083/94, § 58, 
ECHR 1999-1). In this connection, it should be borne in mind that, in 
order for the right of access to be effective, an individual must have a 
clear and practical opportunity to challenge an act interfering with his 
rights (see Belle! v. France, judgment of 4 December 1995, Series A 
no. 333-B, p. 42, § 36). In the present case, following the resolution of 
2 July 1997 coupled with the Messina District Court's refusal to raise a 
conflict of State pm,·ers before the Constitutional Court, the prosecution 
of Mr Cossiga was abandoned and the applicant \\'as deprived of the 
possibility of securing any form of reparation for his alleged damage. 

53. In these circumstances, the Court considers that there has been an 
interference with the applicant's right of access to a court. 

54. Moreover, it notes that this right is not absolute, but may be 
subject to implied limitations. Nonetheless, such limitations must not 
restrict the access left to the individual in such a way or to such an extent 
that the very essence of the right is impaired. Furthermore, they will not 
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be compatible with Article 6 § l ir they do not pursue a legitima te a im and 
ir the re is not a reasona ble rela tionship of proportionality betwee n th e 
means employed and the aim sought to be ac hieved (see, a mong many 
other a uthor ities, Khaifaoui v. France, no. 34 79 1/ 97, §§ 35-36, ECHR 
1999-IX, a nd Papan v. France, no. 542 10/ 00, § 90, ECHR 2002-VII; see 
also a reminde r of the relevant principl es in Fa)led, cited above, pp. 49-50, 
§ 65). 

2. Aim ef the inteiference 

55 . The Court notes tha t it is a long-sta nding practice for Sta tes 
genera ll y to confer varying degrees of immunity to pa rli a menta rians , 
with the a im of a llowing free speech for re prese ntat ives of the peopl e and 
preventing partisan co rn pla in ls from in te rr eri ng with pa rl iarnen tary 
fun ction s. In these circumstances, the Court considers th a t the 
interfe re nce in ques tion , which was provided for in Articl e 68 § I of 
the Const itu tio n, pursued leg iti matr. a ims, namely to protect free 
pa rliamentary debate and to ma inta in the se paration of powe rs betwee n 
the leg is lat ure a nd th e judiciary (see A. v. the United Kingdom, no. 353 73/97, 
§§ 75-77 , ECHR 2002-X) . 

56. It rema ins to be dete rmined whe th e r the conseque nces for the 
a pplican t we re proport ionate to th e legitimate a ims pursued. 

3. Proportionalif)1 ef the inteiference 

57. Th e Court must assess the co ntes ted li m ita tion in the light of the 
pa rticular circumsta nces of th e case (see Waite and Kennedy, cited above, 
§ 64) . It obse rves in this respec t that its tas k is no t to review the relevant 
law and practi ce in abstracto, but to dete rmine whethe r t he ma nne r 
in which they were a pplied to or a ffected the a pplicant gave ri se to 
a viola tion of th e Convention (see, mutatis mutandis, Padovani v. Italy, 
judgment of 26 Februa ry 1993, Se ri es A no. 257-B, p. 20, § 24). In 
pa rticular, it is not th e Cour t's task to ta ke the place of the domest ic 
courts. It is prim a rily for the na tiona l au thoriti es, notably th e courts, to 
reso lve problems of inte rpreta tion of domest ic legisla tion (see, a mong 
ot her authoriti es, Perez de Rada Cavanilles v. Spain , judgment of 28 O ctober 
1998, Reports 1998-VIII, p. 3255, § 43). The Court 's role is confin e<l lo 
asce rta ining whe the r the effects of such a n inte rpre tat ion a re co rn patible 
with th e Conve ntion. 

58. Th e Court obse rves tha t th e fact that a State conre rs immunity on 
the members of its pa rli ament may a ffect the protection of fund a menta l 
rights. It would be incompatible with the purpose a nd obj ect or th e 
Convention, howeve r, ir the Contracting States, by adopting a pa rti cular 
sys tem or pa rliam e nta ry immunity, we re t hereby a bsolved rrom their 
res pon sibility und er the Conve ntion in relat ion to parlia me nta ry activity. 
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It should be borne in mind that the Convention is intended to guarantee 
not rights that are theoretical or illusory but rights that are practical and 
effective. This is particularly so of the right of access to a court in view of 
the prominent place held in a democratic society by the right to a fair trial 
(see Ai"t-Moulwub v. France, j udgment of 28 October 1998, Reports 1998-VIII, 
p. 3227, § 52). It would not be consistent with the rule of law in a 
democratic society, or with the basic principle underlying Article 6 § 1 -
namely that civil claims must be capable of being submitted to a judge for 
adjudication - if a State could, without restraint or control by the 
Convention enforcement bodies, remove from the jurisdiction of the 
courts a whole range of civil claims or confer immunities on categories of 
persons (see Fa)'ed, loc. cit.). 

59. The Court reiterates that, while freedom of expression is 
important for everybody, it is especially so for an elected representative 
of the people; he or she represents the electorate, draws attention to 
their preoccupations and defends their interests. In a democracy, the 
parliament and comparable bodies are the essential fora for political 
debate. Very weighty reasons must be advanced to justify interfering 
with the freedom of expression exercised therein (sec Jerusalem 1'. Austria, 
no. 26958/95, §§ 36 and +O, ECHR 2001-11). 

60. Accordingly, parliamentary immunity cannot in principle be 
regarded as imposing a disproportionate restriction on the right of access 
to a court as embodied in Article 6 § I .Just as the right of access to a court 
is an inherent part of the fair trial guarantee in that Article, so some 
restrictions on access must likewise be regarded as inherent, an example 
being those limitations generally accepted by the Contracting States as 
part of the doctrine of parliamentary immunity (see A. v. the United 
Kingdom, cited above, § 83, and, mutatis mutandis, Al-Adrani 11. the United 
Kingdom [GC], no. 35763/97, § 56, ECHR 2001-XI). 

61. In this connection, it is worth noting that the Court has found that 
an immunity attaching to statements made in the course of parliamentary 
debates in the legislative chambers and designed to protect the interests 
of Parliament as a whole, as opposed to those of individual parlia­
mentarians, was compatible with the Convention (see A. v. the United 
Kingdom, cited above,§§ 84-85). 

62. However the Court notes that, in the particular circumstances of 
this case, Mr Cossiga's behaviour was not connected with the exercise of 
parliamentary functions in their strict sense. Although it emerges from 
the decision of the .\Iessina public prosecutor of 13 December 1997 (see 
paragraph 20 abo\'l?) that Mr Cossiga had criticised the applicant's 
investigations in an earlier parliamentary question, the Court considers 
that ironic or derisive letters accompanied by toys personally addressl'd 
to a prosecutor cannot, by their very nature, be construed as falling 
within the scope of parliamentary functions. Such bclrnYiour is more 
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cons iste nt with a pe rsona l quarre l. In such circumsta nces, it would not be 
ri ght to d eny som eone access to a court pure ly on the basis that th e 
qu a rre l might be poli tica l in nat ure or conn ected with po liti cal activiti es . 

63. Th e Court ta kes t he view that the lack of a ny cl ea r connect ion with 
a par li a m en ta ry ac tivity requires it to adopt a na rrow inte rpre tation of th e 
concept or proportiona lity be twee n the a im sought to be ach ieved and th e 
means e mployed . This is particul a rl y so where th e restr ictions on th e ri ght 
of access stem from th e reso lution of a politica l body. To hold o th erwi se 
would amount to r es tric ting in a mann e r incompa tibl e with Articl e 6 § 1 
of the Convent ion th e right or individu a ls to have access to a court 
whe neve r the a ll egedly defam ato ry state me n ts have bee n made by a 
par li a me nta ri an. 

64. The Court there for e conside rs that in this case the decis ions th a t 
Mr Cossiga had no case to a nswe r a nd that no furth er proceedings cou ld 
be broug ht to secure th e protection of th e ap plican t 's r eputat ion did not 
st rik e a fair ba la nce be tween the require me nts or th e ge ne ral inte r r.s t o r 
th e community and the need to safeguard the fundam e ntal rights of 
individu a ls. 

65. Th e Court a lso attaches some s ign ifi cance to the fact that th e 
Senate's resolu t ion of 2 July 1997 left th e a pplicant with no reasonabl e 
a lte rnative means of effective ly protectin g his Conve ntion ri ghts (sec, 
by conve rse im plication , Waite and Kenneqy, cited a bove, §§ 68-70, and 
A. v. the Un·ited Kingdom , cited above, § 86) . The M e s ina Dis tri ct Court 's 
re fu sal to ra ise a co nOict of State powers with t he Constitutional Court 
prevented the la tte r from ru ling on the compat ibility be tween the 
reso lution in issue a nd the jurisdi ction of the courts. In t hi s connecti on 
it should be noted that th ere have since been developments in th e 
Const itut ional Court's case-l aw on the iss ue, a nd that it now consid ers it 
wrong for im munity to extend to stateme nts lacking any substa ntia l 
conn ection with prior parl iamen tary ac tiviti es which t he parliam enta ri an 
conce rn ed could be thou g ht to be re laying (see parag raphs 26, 27 a nd 44· 
a bove) . 

66. In th e lig ht of th e for egoing, the Court find s that th e re has been a 
viola tion of th e appli cant 's rig ht of access to a court g uaranteed by 
Art icle 6 § 1 of the Conve ntion. 

III. ALLEGED VIOLATION OF ARTICLE 13 OF THE CO NVENTIO N 

67. Th e a pplicant submitt ed that the decision that Mr Coss iga had no 
case to answer also breached Arti cle 13 of the Conve ntion, which is worded 
as fo llows: 

"Eve ryone whose rig hts a nd freedoms as se t forth in [th e) Conve ntion a re viola ted 

sha ll have a n effective remedy before a nationa l a uthorit y notwithsta nding t hat t he 

,·iolat ion has been com mitted by pe rsons acting in a n oflieia l ca pacity." 
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68. The applicant contended that the Italian system of immunities 
and privileges deprived him of effective legal protection. He further 
complained that Italian litigants were denied direct access to the 
Constitutional Court. 

69. The Government submitted that the Article 13 complaint had to 
be regarded as absorbed by the complaint under Article 6 § I. In any 
event, with reference to the arguments advanced in relation to the right 
of access to a court, they contended that there had been no violation of 
Article 13. They observed that Article 13 could not be construed as 
requiring a State to provide an appeal against the final decisions of the 
courts or to grant litigants direct access to the Constitutional Court. 

70. The Court notes that the applicant's complaint under Article 13 is 
based on the same facts as were reviewed under Article 6 § 1 of the 
Convention. Moreover, it should be remembered that where an issue of 
access to a court arises, the requirements of Article 13 arc absorbed by 
those of Article 6 (see Brualla G6me;z, de la Torre v. Spain, judgment of 
19 December 1997, Reports 1997-VIII, p. 2957, § 41). 

71. The Court therefore sees no need to examine whether there has 
been a violation of Article 13 of the Convention (see Posti and Rahko 
v. Finland, no. 27824/95, § 89, ECHR 2002-VII). 

IV. ALLEGED VIOLATION OF ARTICLE l+ OF THE CONVENTION 

72. The applicant submitted that his fundamental rights to honour 
and reputation had been infringed by the fact that Mr Cossiga, in his 
capacity as a member of Parliament, had been allowed a much wider 
freedom of expression than that usually reserved for other citizens. He 
relied on Article 14 of the Cotwention, which is worded as follows: 

"Thl' enjoyment of the rights and freedoms set forth in [the[ Con\Tntion shall be 
secured without discrin1ination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social orig-in, association \\·ith a national 

1ninority, property, birth or other status." 

73. The applicant submitted that the immunity wrongly afforded 
Mr Cossiga amounted to a serious instance of discrimination before the 
law, which converted an immunity into an unjustified privilege. He 
claimed to be a "victim" of that state of affairs in that, his right to 
honour having been breached, he had been unable to obtain redress from 
the national courts. 

7+. The Government observed that parliamentarians were not in a 
situation comparable to that of the general public and that the scope of 
the freedom of expression they enjoyed was justified by the need to protect 
freedom of parliamentary debate. In any event, they contended that the 
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a pp licant could not be rega rd ed as the vict im of a fo rm of "disc rim ina t ion" 
which a pplied to the pub lic a t la rge . 

75 . Th e Court considers, in t he li gh t of its find ing unde r Articl e 6 § 1 of 
the Convent ion (see pa ragra ph 66 above) t ha t it is not necessary to 
exa mine t he a pplican t's compla int unde r Art icl e 14 of the Conve ntio n 
sepa ra tely. 

V. APPLICATION OF ARTICLE 4 1 OF THE CONVENTION 

76. Art icle 4 1 of the Conve ntion provid es: 

"If t he Court finds tha t there has been a violat ion of t he Conve ntion or t he Prmoco ls 

t hereto, and if t he internal law of the High Contract ing Party concerned a llows on ly 

pa rti a l repa ra ti on to be made, t he Court sha ll , if necessa ry, affo rd j ust sa ti sfac tion to 
t he injured party." 

A. Damage 

77. The a pplicant cla im ed to have sus ta in ed non-pecunia ry da mage 
a nd soug ht a n a moun t of not less tha n 50,000 eu ros (EUR). 

78. T he Gove rnm ent subm itted t hat a judgment findin g t hat t here 
had been a violat ion of the Conve ntion wo uld in it self const itute 
suffi cient j ust sa ti sfact ion. 

79. The Court finds that the applicant sustained und enia ble non­
pecun ia ry da m age . T a king in to account the va rious re levant 
circums ta nces a nd makin g a n assess m ent on a n equi table bas is in 
accord a nce with Articl e 4 1 of th e Conve ntion, it awards hi m EUR 8,000. 

B. Costs and expenses 

80. O n th e bas is of a fee note, the a pp licant cla im ed t he 
re imb urseme nt of EUR 8,745 in res pect of cos ts incurred befo re t he 
Comm iss ion and t he Court. 

8 1. Th e Gove rnm e nt left the m a tt er to th e Court '· d iscre tion. 
82. Th e Court find s th at the a pp li cant should be award ed the a moun t 

ofEU R 8,745 he has cla imed fo r the proceedings before t he Comm iss ion 
a nd the Cour t. 

C. Default interes t 

83. The Court cons iders it a ppropriate that the default interest should 
be based on t he m a rgina l le nding rate of t he Euro pean Central Ba nk , to 
which should be added t hree pe rcentage points . 
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FOR THESE REASONS, THE COURT UNANIMOUSLY 

I. Dismisses the Government's preliminary objection; 

2. Holds that there has been a \'iolation of Article 6 § l of the Convention; 

3. Holds that it is unnecessary to examine whether there has been a 
violation of Article 13 of the Convention; 

4. Haldi that it is unnecessary to examine whether there has been a 
violation of Article 14 of the Convention; 

5. Holds 
(a) that the respondent Stal<" is to pay the applicant, within three 
months from the date on which thr judgmrnt becomes final according 
to Article H § 2 of the Convention, EUR 8,000 (eight thousand euros) 
in respect of non-pecuniary damage and EUR 8, 745 (eight thousand 
se\'Cn hundred and forty-five euros) in respect of costs and expenses; 
(b) that from the expiry of the above-mentioned three months until 
settlement simple interest shall be payable on the above amounts at a 
rate equal to the marginal lending rate of the European Central Bank 
during the default period to which shall be added three percentage 
points; 

6. Dismisses the remainder of the applicant's claim for just satisfaction. 

Done in French, and notified in writing on 30January 2003, pursuant to 
Rule 77 §§ 2 and 3 of the Rules of Court. 

Smen NmLSEl\ 
Deputy Registrar 

Christos RozAKIS 
President 
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SO.MMA IRE 1 

Acces a un tribunal - immunite parlementaire 

Article 6 § 1 

Acces a un tribunal - Procedure civile - fmmunite /Jarlementaire - Annulation de La 
condamnation infligee a un parlementaire pour des /Jropos d!lfamatoires tenus Lars de reunions 
electorales - De/Jute - ALLeinte au droit d'acces a un tribunal - But Ligitime - Protection du 
Libre debai parlementaire - Maintien de la si/xuation des jJouvoirs Ligislatif et judiciaire -
Proportionnalili-Liberte d'ex/Hessiun d'un ilu du peuple-Absence d'un lien evident entre Les 
declarations Litigieuses et L'exercice de fanctions parlementaires - Restriction a L'acces a Ull 

tribunal resultant d'une deliberation d'un organe /Jolitique - EquiLibre entre interet general et 
interet individuel - Absence d'autres voies /Jo1a /Jroteger ef.ficacement Les droits garantis par la 
Convention 

* 
* * 

En 1993, le requerant eta it procureu r de la Rrp 11 bliq ue au parquet de Palmi. Lors 
de cl eux reun ions electora les tcnues clans ce tte vi ll e, 1\11. Vit to rio Sgarbi , depute a u 
Parl eme nt, t in t des propo a la fo is clu rs e t g ro siers a son enclroit. Le requerant 
porta pl a inte pour cliffamation aggravee. Le parquet d e Pa lm i re nvoya M . Sgarbi 
enjugement , e t le requerant sc constitu a pa rti e civilc . M. Sga rbi fut concl arnne a 
un e pein e cl 'e mprisonnem e nt avec su rsis a insi qu'a la reparation d es clomrn ages 
subis par le requerant, lesquc ls cl evaient e trc evalues cl ans unc procedure civil e. 
Le j uge n'avait pas cst im c necessa irc de suspenclre la procedu re a fin de 
de mand er l'avis d e la C ha rnbre d es deputes, lcs a ffirm a ti ons li tig ieuses n'ayant 
pas e te prononcees clans l'cxercice de fonctions parl eme nta ires e t n 'e tant done 
pas couvcrt cs par la ga ra nti c consti tut ion nell c de l' imrnunite par le rn enta ire. 
M. Sgarbi in terj e ta appc l du jugcment. Deboute, ii form a a lors un pourvoi cleva nt 
la Cour de cassat ion, qui pronon<;a la suspension de la procedure e t orclonna la 
transmis ion du doss ie r a la Charnbre des deputes. Cc llc-ci consiclera que 
M. Sgarbi ava it expri me des opinions clans l'excrcice de ses fo nctions de depute. 
La Cour de cassa tion a nnula pour cc motif lcs decis ions de prern iere instance et 
d'appel e t es tim a qu ' il ne s'imposa it pas de sou lcve r un conflit e ntre pouvo irs de 
l'Etat clevant la Cour co nstitut ionne ll c. 

Article 6 § 12
: quant a la proportionnalite de l' ingerence, ii se rait eo ntraire au but 

e t a l'obj e t d e la Convent ion qu e les Etats eontracta nt s, en acloptant l'un OU l'aut re 

I. Rccl igc par le greffe, ii ne li e pas la Cour. 
2. Le raisonnc menL de la Cou r quant a l'exis tcncc cl'unc ingcrcncc e t au but de cc ll c-c i est 
essc nti e ll emc nt le mcmc quc cc lui suivi clans l'arrct Cordova c. Italie (n' I) , public cl a ns le 
prese nt recucil. 
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des systcmcs normakment utilises pour assurer unc immunitc aux membrcs du 
Parlcmrnt, soient ainsi rxnnt'res de toute rcsponsabilite au regard de la 
Con\'cntion clans le domainc d'activite concerne. Eu cgard au principc de la 
prc'emincnce du droit clans une societe democratique et au texte de ]'article 6 § 1 
de la Convention, un Etat ne saurait, sans rescr\"l' ou sans controle des organcs de 
la Convention, soustraire a la competence des tribunaux toute une serie d'actions 
civiles ou cxonercr de toute rcsponsabilite des categories de personnes. Dans une 
democratic, le Parlement ou les organcs comparablcs sont des tribunes 
indispensables au dcbat politique. Une atteintc a la libcrte d'cxprcssion cxcrcee 
clans le cadre de ces organcs ne saurait done sc justifier quc par des motifs 
imperieux. On ne peut des lors, de fa«;on generale, considerer l'immunite 
parlemcntairc comme une restriction disproportionnec au droit d'acccs a un 
tribunal lei que le consacrc ]'article 6 § I. En l'occurrcnce, prononcees au cours 
d'unc reunion clectoralc l'l done ('11 dehors d'unc chambre legislative, les 
declarations litigicusrs n'ctaient pas liees a l'cxercice de fonctions parlcmen­
taires stricto sensu, paraissant plutot s'inscrire clans le cadre d'une qucrclk cntre 
particulicrs. Or, dans un tel cas, on nc sauraitjustificr un deni d'acces a la justice 
par le scul motifquc la qucrclle pourrait etrc d'unc nature politique ou liee a une 
activitc politiquc. !,'absence d'un lien fvident avcc l'acti,·ite parlcmentaire appclle 
une interpretation t'troite de la notion de proportionnalitc entrc le but visc et Jes 
moycns employcs. II en est particulierement ainsi lorsquc Jes restrictions au droit 
d'acces decoulent d'une deliberation d'un organe politique. Aussi la decision 
d'annuler Jes jugcments favorablcs au requerant et de paralyser toutc autrc 
action tendant a assurer la protection de sa reputation n'a-t-clle pas respccte le 
juste equilibre qui doit cxistcr en la matierc entrc les exigences de l'interet 
general de la communautc et lcs imperatifs de la sauvegarcle des droits 
fondamentaux de l'individu. De surcrolt, le requerant nc disposait pas d'autrcs 
voies raisonnables pour proteger cfficacemcnt scs droits garantis par la 
Convention, et la Cour constitutionnellc italicnne jugc a present illcgitimc que 
l'immunitc soil ctcnclue a des propos n'ayanl pas de corrcspondancc substanticlle 
avec des actes parlementaires prealables dont le representant rnncernC- pourrait 
passer pour s'etrc fait I' echo. 
Conclusion: violation (unanimitc). 
La Cour estimc, it l'unanimite, qu'il n'est pas neccssaire d'examincr s'il y a cu 
violation des articles 13 et I+ de la Convention. 
Article 41: la Cour accordc au rcqucrant unc· sommc pour dommage moral et une 
autrc pour f"rais cl dfpens. 
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En l'affaire Cordova c. ltalie (n° 2), 
La Cour europee nne des Droits de l'H ommf'. (pre m iere sect ion), 

siegeant e n une chambre compo ee de: 
M. C.L. RozAKJs, presiden t, 
M 111

" f. T ULKE:>IS , 

M. G. B ONELLO, 

Mmcs N. V Aj IC, 

S. BOTOUCHA ROVA, 

MM. A. K OVLER, 

v. Z AG REBELSKY,juges, 

et de M. S. N1ELSEN,greffiera{ijoint de section, 
Apres en avoir deli bere en cha mbre du conse il les 17 octobre 2002 e t 

9 j a nvi er 2003, 
Rend l'a rre t qu e voici, adopte a ce tt e derni ere da te : 

( ... ) 

EN FAIT 

I. LES CIRCONST CE. DE L'ESPECE 

9. Le requerant es t ne e n 1936 e t res ide a Naples . 
I 0. En 1993, ii eta it procureur de la Repub liqu e au pa rqu et de Pa lm i. 
l l. Lors d 'une reunion e lectorale t enu e a Palmi le 13 ma rs 1994, 

M. Vittor io Sgarbi, depute a u Pa r le me nt it a li en, prononc;a le d iscours 
su ivant: 

«J e conna issa is Pa l mi a cause d e !'ac ti on scc lera t c d 'un magis Lrat nomme Cordova, 

qui a conferc a cc lieu la sc ulc cc lcbrite d e !' inquis ition qu ' il y a rcp rese nLec cl qu'il 

con tinue d 'y rcp rcscnter en diffamanl le Sud . J c poursuivrai mon comba t co nLrc Jes 

rnagi stra Ls infeodcs [collusi] a ux parti s [polit iqucs], qu i vc ul cm seulem cnL mc ncr unc 
lutlc pol itique eL non defendrc la justice . ( ... ) J c me souvicns d 'unc chose inacceptable 

( ... ) : pa r d clire d e toute-puissance, par volon tc d e dorn ine r, cc rnagistrat a c nvoyc dc ux 
ca rabinicrs ( ... ) sais ir Jes lis tcs des pcrsonncs inscrites a u Rotary. Va tc fa ire fou tre, 

Cordova, va le fa ire fou tre [vajfancu/o Cordova, vajfancu/oj ! Vous ne devez pas accep ter 

qu 'un rnagis LraL d epensc vo1rc arge nt pour sa propre g loi rc, jus Le pou r s 'affirrner. » 

12. Lors d 'une deuxie me re union , qui eut li eu a Pa lmi le 6 juin 1994, 
M. Sgarbi prononc;a un autre d iscou rs, dont vo ici Jes passages pertinent s 
pour la presente es pece : 

« Prc mi crc vii le d ' l ta li c, Pa l mi a dcs ignc unc candida te a u concours d e Miss Italia, 
crCa nt a ins i une oppos itio n avec cc lt e vi la in c tCte de Cordova, qui a pone plaintc 

contrc moi ( ... ) Vous savez, ii y a de plaintes dont je su is fi e r, a lo rs que ce M. Cordova, 

a propos duq uel j 'a i tout impleme nt dit ce quc lui rneme acce pte, on le su rnom m e 

« bul ldog » [Maslino] ; et moi j 'a i dit qu ' il a tcll ement un c te te d 'acteur qu ' il pourrait 

jou er le ro le a uss i bie n du policicr quc du chi cn du po li cicr, et ii a portc pla intc contrc 
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moi; moi, j'ai trouve qu'il n'avait pas beaucoup d'humour, mais cctte plaintc nc 
m'inquictc pas, car si quelqu'un acccptc de sc faire appelcr «bulldog», et ii en a 
\Taiment un pcu !'allure, on comprcnd ma! pourquoi ii sc !ache pour unc de mes 
plaisantcrics; or, pour montrer comment la magistrature profile de son pouniir, ii a 
portC plainte cont re rnoi, et on m'a mCmc rcn\'oyC enjugcn1cnt. » 

13. Estimant que les affirmations de M. Sgarbi avaicnt porte atteinte 
a son honneur et a sa reputation, le requerant dcposa plainte pour 
diffamation aggravee. 

14. Par unc ordonnance du 15 decembre 1994, le parquet de Palmi 
renvoya M. Sgarbi en jugement devant le juge d'instance de cette meme 
ville et fixa la date de )'audience au 6 mars 1995. Le jour venu, le 
requerant se constitua partie civile. 

15. Par unjugement du 6 mars 1995, dont le texte fut depose au greffe 
le 6 juin 1995, le juge d'instance condamna M. Sgarbi a une peine de cleux 
mois d'emprisonnement avec sursis, ainsi qu'a la reparation des 
dommages subis par le requerant, dont le montant dcvait ctre fixe clans 
un proces civil. II octroya egalemcnt au requerant une creance executoire 
par provision de 20 OOO OOO de !ires (environ 10 329 euros) sur le montant 
global de ces dommages. 

16. Le juge d'instance precisa tout d'abord qu'il n'avait pas estime 
necessaire de suspendre la procedure afin de demander l'avis de la 
Chambre des deputes. En effet, ii ressortait d'une simple lecture du chef 
d'accusation que Jes affirmations litigieuses n'avaient pas ete prononcees 
clans l'exercice de fonctions parlementaires; elles n'etaient done pas 
couvertes par la garantie constitutionnelle de l'immunite parlementaire 
(article 68 § 1 de la Constitution). Quant au fond de l'affaire, le juge 
d'instance observa qu'au-dela des expressions clairement vulgaires et 
outrageantes (en particulier le mot « vajfanculo » ), Jes affirmations de 
M. Sgarbi tendaient a presenter le requerant comme un magistrat 
narcissique qui faisait usage de ses fonctions et de !'argent public 
uniquement pour rechercher sa propre gloire et qui ne poursuivait pas 
Jes interets de la justice, mais ceux de certains partis politiques. Dans ces 
circonstances, ii ne pouvait y avoir aucun doute sur le caractere 
diffamatoire des affirmations de M. Sgarbi. Certes, ce dernier avait, 
comme tout autre citoyen, le droit de critiquer un magistrat, mais une 
telle critique devait revetir unc forme civile et se rfferer a des faits 
objectifs et precis, ce qui n'avait pas ete le cas en l'espece. Bien au 
contraire, M. Sgarbi avait, de fai;on tout a fait generale et injustifiee, 
attribue au requerant des comportements contraires a l'ethique 
professionnelle, se lani;ant ainsi clans une querelle de personnes. 

17. M. Sgarbi interjeta appel de ce jugement. II demanda notammcnt 
la suspension de la procedure et la transmission du dossier a la Chambre 
des deputes. Cette demande etait fondee sur !'article 2 § 4 du decret-loi 
n" 116 de 1996 (tcl qu'en vigueur a I'epoque), aux tcrmes duquel si lejuge 
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n'accueille pas ['except ion conce rnant l'applicabili te de ['art icle 68 § l de 
la Const itution soul evee pa r l' une des part ies, il tra nsrn ct clans les 
rn eill e urs dela is une cop ie du do . ·ier a la charnbre legislat ive a laque ll e 
le membre du Pa rl ement appart ient. La transm iss ion du doss ier entralne 
la suspens ion de la procedure jusqu 'a la deli bera tion de la chambre 
legislative co nce rn ee. Ce tte suspens ion ne peut en aucun cas exceder unc 
duree globale de cent vingt jours. 

18. Pa r un a rret du 28 mars 1996, la cour d 'appel de Reggio de Calabre 
con firma la decis ion de premi e re instance. Quant a la demande de 
suspe nsion, ell e observa qu e le juge d ' instance ava i t deja transmis le 
doss ier a la C ham bre des deputes, qui ava it done e u la po sibili te de 
deli be rer su r la q ues tion de l'applicab ilite de !'articl e 68 § I de la 
Const itut ion. Par a ill eurs, le dela i lega l de cent vingt jours e tait de pu is 
longtem ps ex pire. 

19. M. Sgarbi se pourvut en cassa tion. 
20. Pa r une ordon nance du 23 octobre 1996, la Cour de cassat ion 

pronon<;;a la suspe nsion de la procedure e t ordon na la transm iss ion du 
doss ier a la C hamb re des depute . La qu es tion fut d 'abord examinee par 
la commission des immun ites (Giunta per Le autoriaa<.ioni a /1rocedere), qu i 
proposa de dire qu e les faits pour lesqu els M. Sgarbi avait e te juge ne 
conce rnaie nt pas des opinions exp rimees clan l'exe rci ce de ses fonct ions, 
e t que done !'art icl e 68 de la Const itution ne trouva it pas a s'appl ique r e n 
l'espece. 

21. Le 22 octobre 1997, apres en avoir de li bere, l'Assem blee pleni ere 
de la C hambre des deputes rej cta, par 197 vo ix contre 154, avec 60 
a bste ntions, la proposition de la commission des immun ites . 

22. Dans un memoire du 26 fevri e r 1998, le requerant, es tim a nt que la 
deli berat ion de la C ham bre des deputes ava it indument enva hi le champ 
d'attribution du pouvoir judicia ire, demanda a la Cou r de cassa tion d e 
soul eve r un conOit entre pouvoirs de l'Etat devant la Cour co nstitut ion­
ne ll e. 

23. Par un a rret du 6 mai 1998, dont le texte fut depose a u greffe le 
17 juill e t 1998, la Cour de cassa tion cassa les decisions de la cour d 'appel 
de Reggio de Calabre et dujuge d ' in stance d e Pa lmi , les cl eclara nt null e 
et non aven ues a u motif qu e !'accuse ava it agi clans l'exercice de la 
fo nct ion parlementaire. 

24. La Cour de cassa tion obse rva notamm ent qu e deux interets 
garanti s pa r la Constitut ion se trouvaient e n conOit: cl 'un cote, 
l'autonom ie et l' independance du Parlement, de l'autre, le droit pour 
tout citoyen de sa isir Jes jurid ictions juclicia ires pour ob te nir la sanct ion 
de son droit a la protection de sa reputat ion. La deliberat ion par laque ll e 
une chambre legislat ive reconna issait qu'un ce rta in fait eta it couvert pa r 
!'articl e 68 § I de la Constitution empecha it la continu at ion de toute 
procedure pe na le, civil e ou ad minist ra tive contre le par lementaire 
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responsable du fait en question, et faisait done prevaloir le premier interet 
sur le second. U ne telle deliberation ne pouvait pas etre censuree par Jes 
juridictions judiciaires. Ces dernieres pouvaient cependant soulever un 
conflit entre pouvoirs de l'Etat devant la Cour constitutionnelle 
lorsqu'elles estimaicnt que, clans Jes circonstances particulieres d'une 
affaire donnee, le Parlement avait ma! exerce son pouvoir, comprimant 
et reduisant de fa~on arbitrairc Jes attributions institutionnellcs des 
organes judiciaires. 

25. En l'espece, la deliberation de la Chambre des deputes du 
22 octobre 1997 n'etait, de l'avis de la Cour de Cassation, ni arbitraire ni 
manifestement illogique. Certes, elle avait elargi la garantie offerte par 
!'article 68 § I de la Constitution a des opinions exprimees en dehors des 
activitcs parlementaires stricto sen.ru, mais une interpretation extensive de 
la notion de « fonctions parlementaires », comprenant terns Jes actes 
d'inspiration politique, meme accomplis en dehors du siege du 
Parlement, avait a plusieurs reprises ete retenue et n'etait pas, en soi, 
manifestement contraire a !'esprit de la Constitution. La Chambre des 
deputes avait done pu, sans outrepasser ses pouvoirs, choisir une telle 
interpretation. Dans ces conditions, la Cour de cassation estima qu'il ne 
s'imposait pas de soulever un conflit entre pouvoirs et annula la 
condamnation prononcee a l'encontre de M. Sgarbi. 

II. LE DROIT ET LA PRATIQUE INTERNES PERTINENTS 

( ... )I 

EN DROIT 

( ... ) 

II. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 6 § I DE LA 
CONVENTION 

35. Le requerant se plaint du manque d'equite de la procedure suivie 
dcvant la Cour de cassation. II invoque !'article 6 § I de la Convention, qui, 
clans ses parties pcrtinentes, se lit comme suit: 

« Toute personnc adroit a cc quc sa cause soit cntenduc ( ... )par un tribunal( ... ) qui 
clfridera ( ... )des contcstations sur ses droits et obligations de caractiTe civil( ... )» 

( ... ) 

I. Note du grejje: It· droit et la pratiquc intcrnes sont prcsentes clans l'arret Cordova 
c. Jtalie (n" I), egalcnwnt public clans cc rccueil. 
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B. Appreciation de la Cour 

( . .. ) I 

3. Proportionnalite de L'inghence 

58. La Cour doit app recier la res trict ion li tigieuse a la lu miere des 
circonstances particuli e res de l'espece (Waite et Kennedy c. ALLemagne [GC], 
n" 26083/94, § 64, CEDH 1999-I) . Elle ra ppell e a ce t egard qu 'il lui 
incombe non pas d 'examiner in abstracto la legisla tion et la pratiqu e 
pertinentes, mais de reche rcher si la mani ere dont el les ont touche 
le requerant a enrre int la Conve nt ion (vo ir, mutatis mutandis, Padovani 
c. Italie, a rret du 26 revri e r 1993, serie A n° 257-B, p. 20, § 24). En 
pa rti culi er, la Cour n'a pas pour tache de se substitue r aux juridictions 
internes . C 'es t au premi er cher aux a utorites nat iona les, notamme nt aux 
cours e t tribunaux, qu' il incombe d' in terpreter la legisla tion interne (voir, 
entrc autrcs, Perez de Rada Ca vaniLLes c. Espagne, arre t du 28 octobre 1998, 
Recueil 1998-VIII, p. 3255, § 43) . Le ro le de la Cour se limite a verifier la 
compat ibili te avec la Conve ntion des effets de pa reill e interpreta tion. 

59. La Cour obse rve que lorsqu 'un Eta t reconnalt une immun ite aux 
membres de son Pa rl ement , la protection des dro its fondam entaux peut 
s'e n trouver affectee. Toutefoi s, ii se rait contraire au but et a l'obj et de la 
Convention qu e les Eta ts contractants , en adoptant l'un ou l'autre des 
systemes normalement ut ili ses pour assu rer une immunite a ux membres 
du Pa rl em ent, so ient a insi exoneres de toute responsabilite a u regard de 
la Convention dans le domaine d 'act ivite conce rne. II y a li eu de rappele r 
qu e la Conve ntion a pour but de protege r des droits non pas theoriq ues ou 
illu so ires, mais concrets e t effectifa. La remarqu e vaut en part iculi er pour 
le droit d 'acces aux tribunaux, vu la pl ace eminente qu e le dro it a un 
proces equita ble occupe dans un e socie te democratiqu e (AU-Moulwub 
c. France, a rret du 28 octobre 1998, RecueiL 1998-VIII, p. 3227, § 52). II 
se ra it incom pat ible avec la preeminence du droit dans une societe 
democratique e t avec le principe fondamenta l qui sou s-tend !'articl e 6 § l , 
a savoir qu e les revend ications civiles doivent pouvoir etre portees devant 
un juge, qu 'un Eta t put , sans rese rve ou sans cont ro le des organes de la 
Convention, soust ra ire a la competence des tr ibunaux toute un e seri e 
d 'actions civil es ou exonere r de toute responsab ili te des ca tegori es de 
pe rsonnes (Fayed c. Royaume-Uni , a rret du 2 l septembre 1994, Serie A 
n° 294-B, pp. 49-50, § 65). 

60. La Cour rappe ll e qu e, precieuse pour chacun , la liberte 
d 'expre~s ion l 'e~ t tout particulie rement pour un elu du peuple; ii 

I. Note du greffe : pour le raisonncme nt de la Cour qua nt a !'ex istence cl 'u nc ingerc nce et au 
but de ce ll c-ci, vo ir Cordova c. Italic (11" !), cga lc ment pub li c clans cc rccue il , §§ 48-56. 
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represente lcs electeurs, signalc !curs preoccupations et defend leurs 
inter<~ts. Dans une democratic, le Parlcment ou les organes comparables 
sont des tribunes indispensables au debat politique. Une ingerence clans la 
liberte d'expression exercee dans le cadre de ces organes ne saurait done 
se justifier quc par des motifs impfrieux (Jerusalem c. Autriche, n" 26958/95, 
§§ 36 et 40, CEDH 2001-11). 

61. On nc peut des !ors, de fa<_;on gcncrale, considerer l'immunite 
parlementaire comme une restriction disproportionnec au droit d'acces a 
un tribunal tel que le consacre !'article 6 § 1. De mcrnc que cc droit est 
inherent a la garantie d'un proces equitable assurer par cct article, de 
mcmc certaines restrictions a l'acces doivent etre tenues pour Jui etre 
inherentes; on en trouve un exemple dans les limitations gencralement 
admises par Jes Etats contractants commc relevant de la doctrine de 
l'immunite parlementaire (A. c. ROJ1aume-Uni, n" 35373/97, § 83, CEDH 
2002-X, et, mutatis mutandis, Al-Adrnni c. R!!_yaume-Uni [GC], n" 35763/97, 
§ 56, CEDH 2001-XI). 

62. A eet cgard, ii convient de rappeler que la Cour a estimc compa­
tible avec la Convention une immunite qui couvrait les declarations 
faites au cours des debats parlementaires au sein des chambres 
legislatives et tendait a la protection des interets du Parlement clans son 
ensemble, par opposition a ceux de ses mcmbres pris individucllement 
(A. c. Ruyaume-Uni, precitc, §§ 84-85). 

63. La Cour releve toutefois en !'occurrence que, prononcees au cours 
d'une reunion clectorale et done en dehors d'une ehambre legislative, Jes 
declarations litigieuses de M. Sgarbi n'etaient pas liees a l'exercice de 
fonctions parlementaires stricto sensu, paraissant plutf>t s'inscrire clans le 
cadre d'une querelle entre particuliers. Or, clans un tel cas, on ne saurait 
justifier un deni d'acces a la justice par le seul motif que la querelle 
pourrait etre de nature po)itique OU )ice a une activitc poJitique. 

64. De l'avis de la Cour, !'absence d'un lien evident avec une activite 
parlementaire appelle une interpretation etroite de la notion de 
proportionnalite entrc le but visc et Jes moyens employes. II en est 
particulif'.rement ainsi lorsque Jes restrictions au droit d'acces decoulcnt 
d'une deliberation d'un organe politique. Conclure autrement equi­
vaudrait a restreindre d'une maniere incompatible avec !'article 6 § I de 
la Convention le droit d'acces a un tribunal des particuliers chaque fois 
que Jes propos attaques en justice ont ete emis par un mcmbre du 
Parlement. 

65. Aussi la Gour estime-t-elle en l'espece que la decision d'annuler Jes 
jugements favorables au requerant et de paralyser toute autre action 
tendant a assurer la protection de sa reputation n'a pas respecte le justc 
equilibre qui doit exister en la matiere entre Jes exigences de l'interet 
general de la communaute et Jes imperatifs de la sauvegarde des droits 
fondamentaux de l'individu. 



ARRi::T CO RDOVA c. ITALI E (N'" 2) 265 

66. La Cour attache egalern en t de !' import a nce a u fa it qu 'apres la 
deliberation de la Chambre des deputes du 22 octobre 1997 le requ e rant 
ne di sposa it pas d 'autres vo ies ra iso nnab les pou r protege r effi caccmen t 
ses droits ga ra ntis pa r la Convent ion (voir, a contrario, Waite et Kennedy, 
precite, §§ 68-70, et A. c. Royawne-Uni, precite, § 86). En effet, le re fu s pa r 
la Cour de cassa tion de ·ou lever un conOit entre pouvoir de l'Etat a 
ernpeche la Cou r const itutionn ell e de se prononce r sur la compatibilit e 
entre la deli beration li t ig ieuse e t les attr ibutions du pouvoir judicia ire. 
A ce t ega rd , ii convie nt de note r que la jurisprudence de la Cour 
const itutionn ell e a connu sur ce point une ce rta in e evo lution, e t qu 'a 
present la haute juridiction ita li enn e est irn e ill egitirn e qu e l' immunite 
su it e tenJu e a J es pruµu s n'ayant pas J e currespunJa nce subst an ti ell e 
avec des actes pa rl eme nta ires preala bl es dont le represe ntant conce rne 
pourra it passer pour s'et re fa it !'echo (pa ragra ph es 30, 31 e t 45 ci-cl cssus). 

67. Au vu de ce qui precede, la Cour conclut qu ' il y a eu viola ti on du 
droit cl 'acces a un tribuna l ga ra nti a u requ erant pa r !'a rti cle 6 § 1 de la 
Convention. 

( ... ) 

PAR CES MOTIFS, LACOUR, A L'UNA IMITE, 

( .. . ) 

2. Dit qu ' il y a eu vio la tion de !'articl e 6 § I de la Convention; 

( .. . ) 

Fa it en frarn;ais, puis communique pa r ecrit le 30 j anvier 2003, en 
a pplicat ion de !'articl e 77 §§ 2 et 3 du reg lement. 

S0ren N IELSEN 

Greffier adjoint 
Christos R OZAKJS 

Pres iden t 
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SUMMARY 1 

Access to a court - parliamentary immunity 

Article 6 §I 

Access to a court - Civil procedure - Parliamentary immunity - Quashing q/parliamentarian 's 
conviction )or defamatory allegations made during election meetings - Parliamentarians -
Restriction on right ef access lo a court - Legitimate aim - Protection ef free parliamentary 
debate - Separation ef legislative and judicial powers - Proportionalil)> - Freedom ef 
ex/Hession ef an elected representative - Lack ef clear connection between allegedly defamatory 
statements and the exercise ef /Jarliamenta91 Junctions - Restriction on access to a court 
stemming fro m the resolution ef a /1olitical body - Balance between general and individual 
interests - No alternative means ef effectively /;rotecting Convention rights 

* 
* * 

In 1993 th e app li cant worked as a prosecutor a t th e Pa lm i public prosecutor's 
office. At two elec tion mee tings he ld in th a t town, Mr Vittori o Sgarbi , a me mbe r 
of Pa rli ame nt , made some har h a nd vulga r re ma rks a bout th e a pplica nt , who 
broug ht proceedings fo r aggrava ted defa mat ion. The Pa lmi pub lic prosecutor's 
office committed M r Sga rbi fo r tr ia l a nd the a pplicant j oin ed th e proceedings as a 
civil pa rty. Mr Sga rbi was g iven a suspe nd ed prison se nte nce a nd ord e red to 
compe nsa te th e a ppli cant fo r th e dam age. suffered , with quantum to be 
determined in a civil tria l. The dis trict court did not consider it necessary to s tay 
th e proceedings in order to see k the opinion of the C ha mbe r of Deputi es, th e 
re ma rks in iss ue not having bee n mad e in th e exe rcise of par liame ntary fun ctions 
and th e refore not being cove red by th e constitutional guara ntee of pa rli am e nt ary 
immun ity. Mr Sga rbi a ppealed again st th a t judgment. H aving lost hi s a ppea l, he 
th en a ppea led on points of law to the Co urt of Cassation, which s tayed th e 
proceedings a nd orde red th e fil e to be remitted to the C ha mber of Deput ies . 
Tha t C ha mber conside red tha t Mr Sga rbi had exp ressed opinions in the exe rcise 
of his pa rli amenta ry fun ctions. Th e Court of Cassat ion quas hed the dis tric t court 
a nd court of appeal judgm ents a nd considered it unn eces ·a ry to ra ise a conni ct of 
powe rs before th e Constitutiona l Court. 

Held 
Articl e 6 § 12

: As to the proportiona lity of the int e rfe re nce, it would be 
incompa ti ble with th e purpose a nd obj ec t of th e Conve nt ion if th e Contracting 

I. This sum mary by the Registry docs not bind the Court. 
2. The Cou rt 's reasoning as to th e ex istence of an int e rference and the a im of tha t 
interference is essentia lly the same as in Cordova v. Italy (no. !), a lso report ed in th is vo lu me. 
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Sta tes, by adopting a pa rticula r sys tem of pa rlia menta ry immunity, we re th e reby 
a bsolved of th eir res ponsibility unde r th e Conve ntion in re la tion to pa rli a men ta ry 
act ivities. It would not be consisten t with the rul e of law in a democra tic socie ty or 
with Arti cle 6 § I if a S ta te cou ld, without res tra int or cont ro l by th e Conve ntion 
e nforce me nt bodies, re move from the jurisdiction of the courts a whole ra nge of 
civil cla ims or confer immunities on categori es of pe rsons. In a de mocracy, the 
pa rli a me nt a nd compa rable bodies we re th e esse ntia l fo ra fo r politica l deba te. 
Ve ry weighty reasons mu st be advanced to justify interfering with the freedom of 
ex press ion exercised th ere in . According ly, pa rlia menta ry immunity could not be 
regard ed in p rinciple as im pos ing a di sproportiona te res triction on th e rig ht of 
access to a court as embodied in Article 6 § I. The impugned sta teme nt , havi ng 
been made a t a n election mee ting a nd therefore outs ide a legisla tive cha mbe r, 
we re not con nected with th e exe rcise of pa rli a me nta ry funct ions in the strict 
se nse, but see med more co nsisten t with a pe rso na l qua rrel. In such circumstances 
it would not be a r ight lo deny omeo ne access to a court pure ly on the bas is th a t 
t he qu a rre l might be polit ica l in na ture or conn ected with poli tica l ac t ivities. The 
lack of a ny cl ea r connection with parliame nta ry ac tivity required the Court to 
adopt a narrow int erpreta tion of the concept of proportiona lity betwee n the a im 
sought to be achieved and th e means emp loyed . Tha l was particula rly so where the 
res trictions on th e right of access s te mm ed from th e resolution of a politica l body. 
Therefore the decisions to qu as h a ll rulings favo ura ble to the a pplica nt a nd lo 
freeze a ll o th e r proceedings broug ht to protect his reput a tion had not struck a 
fa ir ba la nce betwee n the require me nts of the ge ne ra l interes t of th e community 
a nd the need to safegua rd th e fund a menta l rights of individu a ls. r-.foreove r th e 
a pplicant had bee n le ft with no reasona bl e a lte rn a tive means of effec tive ly 
protect ing his Convention rights, a nd the Ita lia n Constitutiona l Court had since 
ru led th a t it was wrong to ex te nd immunity to s ta tements lacking any substa nti a l 
connection with prior pa rlia menta ry ac tiviti es which the pa rli a menta ria n 
conce rned could be t houg ht to be relaying . 
Conclusion: viola tion (un a ni mously). 
The Court he ld una nimou ·ly tha t it was not necessary to exam in e wheth er th ere 
had bee n a viola tion of Art icl es 13 a nd 14 of th e Conve ntion. 
Article 4 1: The Court awa rded the a pplicant a mounts for non-pecunia ry da mage 
a nd fo r cos ts a nd expe nses . 
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In the case of Cordova v. Italy (no. 2) , 
Th e Europea n Court o f Hum a n Ri ght (Firs t Sect ion), sitting as a 

Chambe r corn posed of: 
Mr C.L. ROZAKIS, President, 
Mrs F. T ULKE.'\S, 

fr G. Boi\ELLO, 
Mrs N. VAJIC, 
Mrs S. BOTO UC HAROVA, 
Mr A. Kovum, 
Mr V. ZAGREBELSKY,judges, 

and Mr S. N lt:LSE'<, De/July Section Registrar, 
H aving de li berated in private on L 7 October 2002 and 9J a nu a ry 2003, 
D e livers the following judgm ent, wh ich was adopted on the las t­

m entioned date: 

THE FACTS 

I. THE CIRCDrvfSTANCES OF THE CASE 

9. Th e app licant was born in 1936 and lives in Nap les . 

LO. In L993 he worked as a prosecutor at th e Pa lmi public prosecutor's 

offi ce. 

L l. At an e lect ion m ee ting in Pal mi on L 3 March 1994, Mr Vittorio 
Sgarbi, a m em ber of the Ita li an pa rliame nt , m ad e the fo llowing speech: 

" I had heard of Pa lmi because of th e misdeeds o f a prosecutor ca lled Cord ova, \\'ho 

gave it its onl y claim to fame with the inqu isition he conducted a nd is s till conducting 

the re, wh il e being defa matory of the South. I will pu rsue my light aga inst those judges 

who a rc in ca hoo ts [collusi] with the [poli t ica lj pa rti es, who just want to wage poli tica l 
baules ins tead of defending justice .... I remember something unacce ptab le ... : out of' a 

delusion of' omnipote nce a nd wis h to dominate, thi s prosecutor sent two carabinieri ... LO 
seize the membership lists of the Rota ry C lu b. Bugger off, Curduva, bugger off 

[vqffanculo Cordova, vt!lfanculo]! You s hould not tolerat e a judge spending your money for 

his own grea te r g lo ry, just to asse rt himself." 

12. At a second meeting, which took place in Pa l mi on 6 Jun e 1994·, 
Mr Sgarbi made a not he r speech, the fo llowing ex tracts of whi ch a re 
re levant to the prese nt case: 

"The firs t town in Italy Lo do so, Palm i nom inated a cand ida te fo r th e ' i\li ss It a li a' 

com pe tit ion, thus crea ting a contrast with that 11 g ly mug Cordova, who has brought a 

complaint aga ins t me ... You know there a rc some compla int s I a m proud of, but I simp ly 

sa id something a bout this iVlr Cordova which he knows is true, th a t he is nicknamed 

'bu lldog' [maslino]; a nd I sa id he looked so much like an actor that he could play both 

the police ma n a nd the poli ce clog, a nd he broug ht a compla int agains t me; I thought he 
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didn't have much of a sense of humour, but I'm not worried about the complaint, 
because if someone is happy to be nicknamed 'bulldog', and he really looks a bit like 
one, it's hard to understand why he gets annoyed over one of' my .iokes; but, to show 
how the national legal service take advantage of their power, he has brouf(ht a 

complaint against me, and I've even been sent for trial." 

13. As he considered that his honour and his reputation had been 
attacked by Mr Sgarbi's remarks, the applicant lodged a complaint for 
aggravated defamation. 

14·. By an order of 15 December 1994, the Palmi public prosecutor's 
office committed !\fr Sgarbi for trial before the Palmi District Court and 
set the hearing date for 6 :Vlarch 1995. On the latter date the applicant 
joined the proceedings as a civil party. 

15. In a judgment dated 6 March 1995, the text of which was lodgccl 
with the registry on 6 June 1995, the District Court gave Mr Sgarbi a 
suspended sentence of two months' imprisonment, and ordered him to 
compensate the applicant for the damage suffered, with quantum to be 
determined at a civil trial. It also awarded the applicant an immediate 
payment of 20,000,000 Italian lire (roughly 10,329 euros) to be offset 
against the total award of damages. 

16. The District Court began by stating that it had not considered it 
necessary to stay the proceedings in order to seek the opinion of the 
Chamber of Deputies. It was clear simply on reading the charges that the 
remarks in issue had not been made in the exercise of parliamentary 
functions; they were therefore not protected by the constitutional 
safeguard of parliamentary immunity (Article 68 § I of the Constitution). 
In relation to the merits of the case, the District Court observed that, leaving 
aside the plainly vulgar and insulting expressions (the word "veffanculo" in 
particular), Mr Sgarbi's allegations tended to depict the applicant as a self­
regarding prosecutor who used his office and public money exclusively in 
pursuit of his own greater glory, and who did not serve the interests of 
justice but those of certain political parties. In the circumstances, there 
could be no doubt that Mr Sgarbi's allegations were defamatory. Although, 
like any other citizen, he was entitled to criticise a member of the national 
legal service, he should do so in polite terms and refer to o~jectivc and 
precise facts, which he had not done. On the contrary, Mr Sgarbi had 
started a personal quarrel by alleging, in an entirely unspecific and 
unjustified manner, that the applicant had behaved unethically. 

17. Mr Sgarbi appealed against that judgment. He applied for the 
proceedings to be stayed and the file to be remitted to the Chamber of 
Deputies. That application was founded on Article 2 § 4 of Legislative 
Decree no. 116of1996 (as then in force), under which ifa court rejects a 
defence based on the applicability of Article 68 § I of the Constitution 
pleaded by one of the parties, it is required immediately to forward a 
copy of the file to the legislative chamber to which the parliamentarian 
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be longs . Once the fi le has been forwa rd ed the proceedings a re t he reby 
stayed unti l the legisla Live cha mber conce rned has deba ted the issue. 
Such a s lay may on no accoun t las t fo r more tha n a to tal of one hund red 
a nd twenty days. 

18. By a j udgmen t of 28 March 1996, th e Reggio d i Cala bri a Court of 
Appea l uphe ld the fir st-insta nce decis ion. In rela tion to the a pp lication fo r 
a stay, it ob e rved t ha t t he Dis trict Court had a lready remi t ted the fi le to 
t he C ha mbe r of Depu ties , which had t hus had a n opportunity to debate 
t he question of t he a pp licabili ty of Ar ticle 68 § I of t he Const itut ion . 
Mo reover, t he sta tuto ry t ime-li mit of one hundred and twe nty days had 
long since expired. 

19. Mr Sgarbi a ppealed on poin ts of law. 
20. By a n order of 23 O ctober 1996, t he Court of Cassa t ion stayed 

the proceedings a nd orde red t he fil e to be remitted to t he C ha mbe r 
of Deputi es . T he ques tion was fi rst examined by the Imm unities 
Com miss ion (Giunta per le autori<,<,a<.ioni a procedere), which proposed a 
fi nd ing tha t t he facts on the bas is of which Mr Sga rbi had bee n t r ied did 
not conce rn opinions expressed in t he exe rcise of hi s fu nct ions, a nd tha t 
Art icle 68 of t he Constitut ion was t herefo re not a pplica ble. 

2 1. On 22 O ctober 1997, a ft er a deba te on t he issue, t he C ha mber of 
Deput ies in ple na ry sess ion rej ected t he Im muni t ies Commiss ion's 
proposal by 197 vo tes to 154, with 60 a bste nt ions. 

22 . In a wri tt e n submi s ·ion da ted 26 Febru a ry 1998, the a pp lica nt, 
conside ring t ha t t he deci ion of the C ha mber of Deputi es had wro ngly 
encroached on the jurisd ict ion of the courts, requested the Court of 
C assa li u11 LO ra ise a connict or Sta te powe rs be fo re t he Consti t ut iona l 
Court. 

23. By a judgm ent of 6 May 1998, t he text of which was lodged with the 
registry on 17 Ju ly 1998, the Court of Cassat ion qu as hed the j udgments of 
t he Reggio di Ca labr ia Court of Appea l a nd t he Pa lmi Dist rict Court, 
decla r ing t hem nul l a nd void on th e g round tha t t he accused had bee n 
act ing in t he exercise of his pa rli a menta ry functions. 

24. T he Court of C assa tion obse rved tha t two in teres ts enshr ined in 
t he Const itut ion were in con Oict: on t he one ha nd, t he autonomy and 
indepe ndence of Pa rl iament, a nd , on th e ot her, t he right of a ll citi ze ns to 
as k t he courts to uphold t heir ri ght to have t heir repu ta tion protected . A 
resolu t ion by which a legis la t ive cha mber recogni sed t ha t a ce rta in act or 
sta tement was cove red by Art icle 68 § I of the Const itut ion ha lted a ll 
crimina l, civil or adm inist ra t ive proceedings aga inst t he parli amenta ri an 
responsible for tha t act or sta teme nt, a nd there fo re resu lted in t he first 
in teres t prevailing ove r t he second. Such resolu tions cou ld not be quas hed 
by t he ord ina ry courts. However, th e court s could ra ise a conn ict of State 
powe rs befo re t he Cons titu t iona l Court if t hey consid ered t ha t, in the 
pa rt icula r circumstances of a give n case, Pa r liame nt had wrongly 
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exercised its powers, arbitra rily encroachin g on a nd r es tric ting the 
inst itution a l jurisd iction of the cou rt s. 

25. In the opinion o f th e Court of Cassat ion, th e reso lution of the 
Chambe r of Deputi es of 22 O ctobe r 1997 had been ne ithe r a rbitrary nor 
m a nifes tly unreasonabl e. Although it had widened the protect ion affo rd ed 
by Articl e 68 § I of th e Const itut ion to cove r vi ews ex pressed outside the 
a mbit of pa rli a m enta ry activiti es in th e str ict sense, a broad inte r­
pre ta tion of th e conce pt of "parli a m e ntary fun ctions " encompass ing a ll 

politica ll y inspired ac ts, eve n those occurring outside Pa rli a m ent, had 
often bee n adopted in the pas t, and was not per se m a nifes tly contrary to 
the spirit of th e Constitution. The C ham be r of D eputies had thus been 
e ntitl ed to opt for such a n inte rpre tat ion witho ut th e re by exceeding its 
powers . Acco rding ly, th e Court of Cassatio n conside red it unn ecessa ry to 
ra ise a conni ct of powe rs befor e the Const itutiona l Court a nd quashed 
Mr Sgarbi's convict ion. 

II . RELEVANT DOMESTIC LAW AND PRACTICE 

THE LAW 

II. ALLEGED VIOLATION OF ARTICLE 6 § I OF THE CONVENTION 

35. The a pp licant conte nd ed that th e procedure befor e th e Court o f 
Cassation had bee n lacking in fa irness. H e re li ed on Articl e 6 § I of th e 
Conve ntion, the relevant parts of which provide: 

" In the dete rm ina tion o f hi s civi l rig hts a nd obliga t ions ... , eve ryone is en titl ed to a ... 

hear ing ... by (aJ ... tribuna l ... " 

B. The Court's assessment 

Notes by the Registry 
I. The relevant dom es tic law and prac ti ce a r e se t out in Cordova v. Italy (110. !), a lso 
report ed in this vo lum e. 
2. For th e Court 's reasoning as to the exist e nce of a n inter fere nce a nd it s a im, sec Cordova 
v. Italy (no. /) ,a lso report ed in thi s vo lume,§§ 48-56. 
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3. Proportionalif:)' ef the inteiference 

58. The Court must assess the cont es ted li m itation in th e light of 
the pa rt icu lar circum sta nces of the case (see Waite and Kenneqy 
v. Germany [GC], no. 26083/ 94, § 64, ECHR 1999-1) . It observes in this 
res pec t tha t it s task is not to review the relevant law a nd practice in 
abstracto, but to d etermine wh eth e r th e mann er in which th ey were 
a ppli ed to or a ffected the app licant gave ris e to a violat ion or th e 
Conve nt ion (see, mutatis mutandis, Padovani v. Ita61, judgm ent of 
26 February 1993 , Se ri e A no. 257-B, p 20, § 24) . In particular, it is 
not the Court 's task to ta ke th e place of th e dom es ti c courts . It is 
prima ri ly for th e na tiona l a uthorities, notably the courts, to resolve 
probl ems or interpreta ti on or dom es ti c legislation (see, a mong other 
a uthorit ies, Perez de Rada Cavanilles v. S/Jain, judgmcnt of 28 O ctober 
1998, Reports 1998-VIII, p. 3255 , § 43) . The Cou rt 's ro le is confined 
to asce rtaining wheth er th e effects of such an inte rpretat ion are 
com pa tibl e with th e Conve ntion. 

59. The Cou rt observes that th e fact that a State confe rs immunity on 
t he members of its pa rli ame nt may a ffect th e protection or fundam ental 
rights. It wou ld be incom pat ibl e with th e purpose a nd obj ect of th e 
Convent ion , however, if the Contract ing States, by adopting a pa rticul a r 
system or parliam entary immunity, were th ereby absolved of' their 
res ponsibility und er the Convention in re la tion to parliamentary activity. 
It should be borne in mind tha t th e Co nvention is int end ed to gua rantee 
not r ights that a re th eoret ica l or ill usory, but rights that a re practi cal and 
effec tive. Thi s is pa rti cul a rl y so of t he rig-ht of access to a court, in view of 
the promine nt place held in a democrat ic society by the ri ght to a fair tri a l 
(see Ai't-Mouhoub v. France, judgme nt of 28 O ctobe r 1998, Re/JOrts 1998-VIII, 
p. 3227, § 52) . It would not be consiste nt with th e rul e of law in a 
democrati c socie ty or with th e basic principle und erlying Article 6 § I -
na mely that civil cla im s must be capable of be ing subm itted lo a judge 
for adjudicat ion - if a Sta te could, without rest ra int or contro l by th e 
Conve nt ion enforce m ent bodies, remove from th e jurisd ict ion of the 
courts a whole range of civil cla ims or confer immunities on catego ri es of 
persons (see Fayed v. the United Kingdom, judgme nt of 21 Septembe r 1994, 
Seri es A no. 294-B, pp. 49-50, § 65). 

60. Th e Court reite ra tes that , whi le fr eedom of expression is 
important for everybody, it is espec ia ll y so for e lected represe ntatives 
of the peopl e; they represent the electo rate, draw atte nt ion to the ir 
preoccupa tions and defend th eir interes ts. In a democracy, the 
parl ia me nt a nd comparable bodi es are the essent ia l fora for po li tica l 
debate. Very we ighty reasons must be advanced to just ify interfe ring 
with th e fr eedom of express ion exercised the rein (s ee j erusalem v. Austria, 
no. 26958/ 95, §§ 36 a nd 40, ECHR 2001-11). 
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61. Accordingly, parliamentary immunity cannot be regarded in 
principle as imposing a disproportionate restriction on the right of access 
to a court as embodied in Article 6 § I .Just as the right of access to a court 
is an inherent part of the fair trial guarantee in that Article, so some 
restrictions on access must likewise be regarded as inherent, an example 
being those limitations generally accepted by the Contracting States as 
part of the doctrine of parliamentary immunity (see A. v. the United 
Kingdom, no. 35373/97, § 83, ECHR 2002-X, and, mutatis mutandis, 
Al-Adsani v. the United Kingdom [GC], no. 35 763/97, § 56, ECHR 200 l-XI). 

62. In this connection it is worth noting that the Court has previously 
found that an immunity attaching to statements made in the course of 
parliamentary debates in the legislative chambers and designed to 
protect the interests of Parliament as a whole, as opposed to those of 
individual parliamentarians, was compatible with the Convention (see 
A. v. the United Kingdom, cited above,§§ 84-85). 

63. The Court notes however that in this case Mr Sgarbi's statements, 
having been made at an election meeting and therefore outside a 
legislative chamber, were not connected with the exercise of parlia­
mentary functions in the strict sense, and seem to be more consistent 
with a personal quarrel. In such circumstances it would not be right to 
deny someone access to a court purely on the basis that the quarrel 
might be political in nature or connected with political activities. 

64. The Court takes the view that the lack of any clear connection with 
parliamentary activity requires it to adopt a narrow interpretation of the 
concept of proportionality between the aim sought to be achieved and the 
means employed. This is particularly so where the restrictions on the right 
of access stem from the resolution of a political body. To hold otherwise 
would amount to restricting in a manner incompatible with Article 6 § I 
of the Convention the right of individuals to have access to a court 
whenever the allegedly defamatory statements have been made by a 
parliamentarian. 

65. Therefore the Court considers that the decisions to quash all 
rulings favourable to the applicant and to freeze all other proceedings 
brought to protect his reputation did not strike a fair balance between 
the requirements of the general interest of the community and the need 
to safeguard the fundamental rights of individuals. 

66. The Court also attaches some significance to the fact that the 
resolution of the Chamber of Deputies on 22 October 1997 left the 
applicant with no reasonable alternative means of effectively protecting 
his Convention rights (see, by converse implication, Waite and Kennedy, 
cited above, §§ 68-70, and il. v. the United Kingdom, cited above, § 86). 
The Court of Cassation's refusal to raise a connict of State powers before 
the Constitutional Court prevented the latter from ruling on the 
compatibility between the resolution in issue and the jurisdiction of the 
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courts. In thi s connection it shou ld be noted that there have since been 
deve lopments in the Constitut iona l Court 's case-law on the issue, and 
that it now considers it wrong for immunity to ex tend to sta tements 
lacking any substantial connect ion with prior parliam entary activities 
which the pa rliam entaria n conce rned could be thought to be relaying 
(see paragraphs 30, 3 1 and 45 above). 

67. In the light of the foregoing, the Court finds that there has been a 
vio la tion of the applicant 's right of access to a court guaranteed by 
Article 6 § I of the Convention. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

2. Holds that there has been a violat ion of Article 6 § I of the Convention; 

Done in French, a nd notifi ed in writing on 30January 2003, pursuant to 
Rule 77 §§ 2 and 3 of the Rul es of Court. 

S0ren NIELSEN 
Deputy Regist rar 

Christos RozA K.IS 
Pres ident 
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SUMMARY 1 

Suicide in custody 

Article 2 

Life - Suicide in custody - Positive obligations - Question whether authorities ought to have 
known qf risk to life - Shor/comings in recording qf information - Foreseeabilil:)I qf suicide -
"Real /1ossibilit/ ' test - Absence qf requirement to ajJjJ /y minimum standard qf care for all 
prisoners to avoid suicides 

* 
* 

The applica nt 's son, Stu a rt G ipp, was a rres ted fo r driving offences in Fe brua ry 
1999 a nd ta ken to a po li ce s ta tion, where he saw a solicitor a nd info rmed hi m of 
hi heroin addiction. The ·oli citor told him th a t he could obta in medi ca tion from 
th e police surgeon but tha t his addi ction wo uld not be kept co nfid entia l a nd tha t 
thi s would dimini sh his cha nces of be ing released on ba il. Although Stu a rt G ipp 
was a ppre hensive a bout spending the night in custody, th e solicitor late r 
described him as ra tiona l a nd a rticula te a t tha t point. Th e fo llowing morning, 
Stua rt Gipp as ked to sec a doctor, s ta ting onl y tha t it was fo r "persona l reaso ns". 
I-le inform ed th e police offi ce r on dut y tha t he would prefe r to sec a doctor be for e 
going to pri son , whe re it wou ld be more d ifficult. Howeve r, th e po li ce o l'fice r and 
police s urgeo n form ed th e view tha t it was nut a n e me rge ncy requ es t a nd th a t 
there wa no need to de lay ha nding him ove r to Group 4 (a priva te company 
responsibl e for escorting persons LO a nd from t he courts a nd priso n), which could 
ca ll a doctor la te r. The police offi ce r late r sta ted tha t S tu a rt Gipp had not 
displayed a ny sign of phys ica l or ment a l dis tress during his d etent ion a t th e police 
s ta tion. S tu a rt Gipp was ha nrl t> rl ove r to G rou p 4, whose s taff we r in fo rm ed a bout 
his requ es t LO see a doctor. He re pea ted his requ es t a ft e r a rriving a t the court 
premi ses and later to ld hi custodi a ns a bout his add ict ion . A community 
psyc hi a tric nurse a rrived during the morning, but did not sec him. Whe n hi s 
so licitor ca me to see him , he fo und Stu a rt Gipp to be ca lm , ra tiona l and 
res pons ive, in spit e or be ing worr ied a t th e prospect or being rema nd ed in 
custody. Following th e hearing, Stua rt Gipp was rema nd ed in custody to a yo ung 
offende rs ' institution. The gua rd accom panying him la ter s ta ted tha t he had bee n 
calm a nd be haved norm a lly until ba il was d e nied, whe reupon he had become very 
quie t. After the hearing, Stu a rt Gipp's so lic itor me t with him a nd fo und him to be 
ve ry unh appy a bout being se nt to th e institutio n. H e me ntioned su icide and 
imm ed iately a ft er th e inte rview the so li citor inform ed th e se nior s ta ff member. 
Anoth er ta ff me mber was se nt to check on Stua rt G ipp who, in th e few minut es 

I. This summa ry by the Registry docs 11 0 1 bind th e Court. 
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since th e end or the int e rvi ew, had ha nged himse lf by hi s shoe laces from th e ope n 
ha tch in th e doo r of his ce ll . Sta IT a ttc mpt ccl to res uscita te him a nd he was ta ke n by 
a mbul a nce to hospital , whe re he di ed th e nex t day. 

An official inquiry into th e death was conducted. Th e report found , inter alia , tha t 
ce rta in s ignificant inform a t ion had bee n om it ted from th e offi cia l form tha t 
accompa ni es deta in ees (his re pea ted requ es ts for a doctor, th e fa ct of his 
addictio n, th e cha nge in his be haviour foll owing th e hea ri ng) . The report also 
referred to a memora ndum circula ted to Group 4 s ta ff one month before Stu a rt 
Gipp 's dea th , ins tru cting th em to e nsure th a t ce ll door ha tches we re kept s hut 
whil e th e ce ll was occupi ed. Howeve r, th e me mora ndum did not specify tha t the 
reason for th e ins tru ction was to preve nt suicid es . In fac t , th e pote ntia l cl a nge r of 
leaving ha tches ope n had bee n id entifi ed in a n officia l c ircula r in 1968 . The s ta ff 
who had d ea lt with Stuart G ipp told th e inqu es t th a t th ey were unawa re of th e 
me mora ndum and tha t it had bee n policy a t th e tim e to leave ha tches open. The 
a ppl icant was advi sed by he r lawye rs th a t she had no via ble ca use of action fo r 
da mages a nd would not qu a lify for lega l a id . She was th e refo re una bl e to bring 
lega l proceedings to exa mine th e li ability of her son 's custodi a ns for failin g to 
preve nt his death or to see k da mages for his death. 

Held 
Article 2: The iss ue to be exa min ed was wh e th er th e a uth oriti es oug ht to have 
known th a t Stu art Gipp was a suicid e risk , it being acce pted by th e a pp lica nt th a t 
as soon as th e a uthoriti es had bee n made ex press ly awa re of th e ri sk th ey had done 
a ll th a t could reason ably be ex pected . Althoug h the fai lu re to ma ke a writte n note 
of his rcq ues ts to see a doctor and his dru g addiction was a ma tte r for concern , th a t 
inform a ti on was not suffi cient lo put th e a uthoriti es on noti ce th a t he was a sui cide 
ri sk: he had no his tory of ment a l hea lth probl e ms or sui cida l tend encies, a nd hi s 
behaviour during his cl c tc nl ion had shown no pa rti cu la r s ig n or phys ica l or me nta l 
s tress . The a pplica nt 's asse rtion tha t if her son had bee n see n by a doctor or th e 
psychiatric nurse th ere wa a rea l poss ibility th a t th e a uthoriti es would have 
become awa re of th e ri sk of suicid e was too specul a tive . A "rea l poss ibilit y" tes t 
put the thres hold for d eterm ining wh e th e r th ere had bee n a viola tion of Article 2 
far too low, but even if ·uch a tes t were a ppli ed it would be pure specul a tion to 
conclud e tha t , prior to th e hea ring, a medi cal profess iona l would have a le rted th e 
authoriti es a nd ave rted th e dea th. Indeed, Stua rt Gipp's d emeanour had only 
cha nged a ft e r th e refusa l o l" ba il a t the hearing . In a ll th e circum sta nces, it could 
not be concluded tha t th e a uthoriti es oug ht to have kn own th a t he was a rea l a nd 
imm ediate suicid e ri sk prio r to being a lert ed to hi s s ta te or mind by his so li citor. As 
his dea th was not reaso na bly foreseea bl e, th e a uthoriti es we re not in breach of 
th eir pos itive obliga tion und er Article 2 to prot ect his life. 

The a pplica nt furth er co nte nd ed th a t , in view of the e nh a nced ri sk of sui cid e in a 
custodi a l s itua tion , th e sa fes t course for th e a uthoriti es wou ld be to adopt a 
m ini mum sta ndard or ca re for a ll prisoners, including th e closure or ce ll door 
ha tches. Howeve r, th e fa ilure to obse rve th e 1968 instruction regarding ha tches 
cou ld not of itse lf g ive ri se to a vio la tion of Arti cle 2. Moreove r, th e s ta ti stical 
data avai la ble indicated th a t suicide a mong de ta in ees in th e Un ited Kingdom 
was rare. T o rega rd a ll prisone rs as suicide ri sks wou ld place a disproportiona te 
burden on the a uthoriti es as well as potentially impos ing unn ecessa ry a nd 
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ina ppropria te res tric tions on the libe rty of th e individua l. Article 2 d id no t impose 
a ny such m ini mum sta nda rd upon th e State in th e a bse nce of a ny 0 1 her evidence 
tha t a n id entified individu a l was a kn own suic id e ris k: manifes tl y ill- founded. 

Case-law cited by the Court 

Hilton u. the United Kingdom, no. 120 15/86, Comm iss ion dec is ion of 6 July 1988, 
Decis iu11 s and Repo rts 57 
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no. 324 
Keenan u. the U11i ted Kingdom, no. 27229/95, Comm iss ion decis ion of 22 May 1998, 
unreported 
f .. C.B. 11. the United Kingdom, judgme nt of 9 J une 1998, Re/1orts ef j udgmenls and 
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THE FACTS 

The applicant, Ms Ma rga ret Younge r, is a United Kingdom na tiona l 
who wa · born in 1953 a nd lives in Cambridgeshire, Engla nd. She was 
represe nted before the Court by Mr M. Scott, a lavvye r pract is ing in 
London. 

A. The circumstances of the case 

The fac ts of' the case, as submitted by the parties, may be summa rised 
as fo llows. 

The a pp li cant 's so n, Stuart Gipp , was found hanging from his shoe laces 
which were attached to the bolt ho le of his open ce ll ha tch whi le he was in 
custody at Lion Yard Magistrates' Cou rt, Cambri dge, on 9 February 1999. 
H e di ed in hospita l a t 9.55 a .m. on the fo llowing day, aged 20. 

Stuart Gipp was a rres ted a nd taken into po lice custody a t Pa rkside 
po li ce s tat ion at 4.20 p.m. on 8 February 1999. At 5. 15 p.m ., when his 
dete ntion was a uthori sed , the a rres ting officer, Po lice Sergea nt (PS) 
MacLoughlan, remark ed in a wit ness stateme nt that Stuart Gipp was 
compli ant a nd ca lm. 

In a witn ess statement dated 2 1 February 1999 Mr Milsom, Stua rt 
Gipp's oli citor at th e re levant tim e, sa id that he had seen Stuart Gipp 
at Parkside po li ce s tation a t about 7.50 p.m . on 8 February 1999. Stuart 
Gipp confided in him that he was a heroin user and was just beginning 
to ex peri ence withdrawal symptoms. Mr Milsom as ked if he wanted to 
see a police surgeo n a nd explained to him tha t the practi ce or local po lice 
surgeons was to prescr ibe the drug temaze pam for \Nithdrawal symptoms. 
H e add ed that numerou · clients of hi s who had been in th e same 
predicament had told him that temazepam did very li tt le to reli eve their 
di scomfort a nd d istress. H e furth er expla ined that any contact that 
Stuart Gipp had with the police su rgeon would not be confide ntia l, as the 
surgeon wou ld make a n imm ediate written report on his custody record. 
H e offered th e adv ice that , if the custody se rgeant beca me aware that 
Stuart Gipp was a he roin use r, and that he was unemployed, that would 
g rea tly reduce hi s cha nces or obtaining ba il eithe r from th e po li ce or, 
subsequ e nt ly, from t he court . Aft er some discuss ion Stuart Gipp told 
Mr Mi lsom that he had decided not to ca ll th e police surgeon at that 
tim e. Mr Mi lsom descr ibed Stuart G ipp as be ing un happy and 
appre he ns ive about spend ing a night in po li ce custody. H owever, he 
presented him se lf as rat ional and a rt icula te. 

Stuart G ipp was charged with the offe nces of dange rous driving, driving 
whil st d isqua li fi ed , and dr iving without insurance or an MOT (a road 
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worthiness certificate) at 10.59 p.m. on 8 February 1999, at which time 
police bail was refused. 

At about 8.15 a.m. on 9 February 1999 Stuart Gipp's detention was 
reviewed. At that time he asked to see a doctor for "personal reasons". 
PS Sterne, the custody officer, noted on the custody record that he 
advised Stuart Gipp that he would arrange for a surgeon to see him at 
the Lion Yard Magistrates' Court cells, where he was shortly due to be 
transferred. At 8.25 a.m. PS Sterne noted the following on the custody 
record: 

"Conferred with police surgeon - Dr Gwynn. Problem is not an emergern"\". (DP 
[Detained Person] has stated it is a problem seeing doctor in prison - where he 
believes he will be going - and wishes to sec one before his departure for prison.) Issue 
to be handed ovn to Group c} [a private security company that, pursuant to statutory 
provisions, provides csrnrt and custody services under a contract with the Home Office) 
who will call a doctor tlH"rnsch-cs." 

According to a statement made by PS Sterne on 10 February 1999, 
Stuart Gipp seemed satisfied with the above arrangement. PS Sterne 
explained that, at the time of requesting to see a doctor, Stuart Gipp 
stated that he would have waited until he got to prison, but that as it was 
difficult to see a doctor there he preferred to see one before he got there. It 
was for that reason that PS Sterne, in consultation with the police surgeon, 
Dr Gwynn, concluded that the matter was not an emergency. 

Dr Gwynn recalled in a witness statement that he was telephoned by 
PS Sterne at about 8.25 a.m. and told that Stuart Gipp had a personal 
problem that he wanted to discuss with a doctor and thought that if the 
court sent him to prison it \mule! be- harder for him to talk to one of the 
prison doctors about it. He was further told that, while Stuart Gipp had 
been in custody, he had acted at all times in a normal fashion, showing 
no particular signs of physical or mental distress. On the basis of that 
information, Dr GV1ynn formed the opinion that medical attention was 
not urgently required and that Stuart Gipp could be transferred into the 
care of Group 4 as arranged, ensuring that the day's court proceedings 
were not delayed. Dr GV1ynn asked PS Sterne to inform Group 4 of 
Stuart Gipp's request to see a doctor and left it with them to call him 
from the Magistrates' Court later on if he was still required. 

PS Sterne commented that, while Stuart Gipp was in his custody, he 
neither proved to be any problem nor exhibited any visible signs that he 
had any medical problems, was calm throughout and seemed quite 
resigned to the fact that he was going to go to prison. PS Sterne 
proceeded to tell both the civilian detention officer, Mr Miller, and the 
gaoler, Police Constable Hine, that Group 4 should be informed that 
Stuart Gipp wanted to see a doctor. 

At about 8.47 a.m. Stuart Gipp was handed over to Group 4 custody in 
order to be transported to court. 
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According to the witness sta tement of Mr Mille r of 11 Febru a ry 1999, a t 
th e tim e of hi s ha ndove r, Mr Mill er ex pla in ed to the Group 4 offi ce rs tha t 
Stua rt G ipp wished to see the poli ce surgeon on a pe rsona l ma tt er th e 
nature of which he would not revea l, tha t Dr Gwynn had bee n contacted 
by PS Stern e a nd that Group 4 should contact th e doctor from the court 
ce ll s to come out to see Stu a rt Gipp. 

Mr Miller found Stua rt Gipp's reques t to see a doctor on a persona l 
ma tte r, wit hout revea ling wha t it was, to be ve ry unu sua l a nd a fac t 
which he specifically remembered . H e a lso remembered ma king a 
nippa nt comm ent to one of the Group 4 staff tha t it was unlike ly tha t 
they would ca ll out the po li ce surgeon . This result ed from his 
understa nding from oth er pri sone rs tha t Group 4 was relucta nt tu ca ll 
out doc tors for any ma tt e r, by reason of the cost of so doing. Group 4, a 
priva te compa ny, was res ponsibl e for the costs of the vi sit of a doctor. Th e 
Group 4 member of s ta ff replied tha t it was unlike ly tha t a doctor would be 
call ed. 

At about 9.30 a .m. Stuart Gipp a rrived a t the Magistrates' Court. 
Sometim e la ter that morning (recorded in the report d rawn up by the 

Prisoner Escort a nd Cu stody Se rvices (PECS), a d ivision of th e H ome 
Office, as being at about 9.50 a.m., but poss ibly la ter in the light of t he 
evidence in Mr Milso m's witness sta tement se t out be low), St ua rt Gipp 
as ked Principa l C ustody Office r (PCO) Banks wheth er he could see a 
doctor. According to his inte rvi ew with the PECS inves tigators on 
17 Februa ry 1999, PCO Ba nks as ked Stuart Gipp to tell him wha t the 
probl em was . Stu art Gipp did not do so, but just kept saying th a t he 
wa nted to see a doctor. PCO Ba nks ex pla ined th a t it was Group 4 poli cy 
tha t a doctor would not be ca ll ed unl ess the re was something specific to 
report . As he had only wo rked for Group 4 for a fairl y short t ime, PCO 
Banks call ed PCO Stevens ove r to speak to Stua rt Gipp. 

In hi s inte rvi ew with the PECS inves tiga tors on 18 June 1999, 
PCO Steve ns s ta ted that he as ked St ua rt Gipp a few qu es tions. On 
ge tting no response, he went into the cell , put hi s a rm a round St ua rt 
Gipp a nd as ked him wha t was wrong. H e replied tha t he was a drug use r 
a nd did not wa nt a nyone to know. PCO Steve ns continu ed to ta lk to Stua rt 
Gipp for a short whil e, a ft er which th e la tt er appeared to perk up a littl e. 
PCO Stevens sta ted tha t he report ed the facts to Senior Cu stody Office r 
(SCO) Davis, who said tha t she would try to ge t hi s case in front of the 
court as soon as poss ibl e. PCO Stevens report ed thi s back to Stua rt Gipp 
who appeared to him to be quit e happy about this. 

PCO Stevens d eni ed tha t PCO Ba nks had mentioned to him Stua rt 
Gipp's requ est to see a doctor on tha t occasion. However, PCO Stevens 
s ta ted tha t he reported to SCO Davis both Stua rt Gipp's initia l request 
to see a doctor, whi ch had bee n passed on to him by the police earli e r 
tha t morning, a nd the fact tha t he was a drug use r. H e s ta ted tha t he did 
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not enter these facts on Stuart Gipp's Prisoner Escort Record (PER). He 
further stated that he was concerned about Stuart Gipp's health as a drug 
user, but that he was not concerned about his safety. He added that Stuart 
Gipp did not show any signs of being physically unwell and was quite 
chatty after he had spoken with him. 

In her interview with the PECS investigators, SCO Davis denied that 
she was made aware at any time prior to 3.50 p.m. on 9 February 1999 that 
Stuart Gipp had asked to see a doctor or that she was ever told that he was 
a drug user. 

At 11.00 a.m. the community psychiatric nurse arrived at the cells. 
According to SCO Davis in her interview with the PECS investigators, 
such nurses usually saw any prisoner that they had not seen before, but 
that was a matter left to their discretion. Group 4 staff only referred a 
prisoner to the nurse if they had a serious concern about a prisoner or if 
they had been asked to do so by a solicitor. Stuart Gipp was neither seen by 
nor referred to the nurse. 

At 11.15 a.m. on 9 February 1999 Mr Milsom again saw Stuart Gipp, 
in the Magistrates' Court cells. In his witness statement, Mr Milsom 
stated that, at that time, Stuart Gipp appeared rather unwell but not 
dramatically so. Mr Milsom suggested that the time had now come for 
Stuart Gipp to ask the Group 4 custody officers to call a doctor. He 
explained that the findings of the doctor were unlikely to be relayed to 
the prosecutor, the court clerk or the magistrates and that a doctor's 
visit was unlikely at that stage to prejudice his chances of being granted 
bail. Mr Milsom stated that, during this visit, Stuart Gipp was calm, 
rational and responsive. There was nothing unusual about his behaviour 
and responses. He was clearly worried about the possibility of being 
remanded in custody. He had also said that he would think about calling 
a doctor: one of the factors weighing upon him was that he did not want his 
mother to know that he was dependent on heroin. However, Mr Milsom 
told the PECS investigators that during this visit Stuart Gipp told him 
that he had already requested to see a doctor, but that he had not yet 
been seen. 

Mr Milsom did not express any concerns about the well-being or Stuart 
Gipp to his custodians at the conclusion of his legal visit at 11.37 a.m. 
Afterwards, Stuart Gipp's cell was checked, as was normal, he made a 
visit to the toilet and he was provided with lunch. 

At about 2.50 p.m. Stuart Gipp was produced in court, where an 
application for bail was made. The magistrates retired for about 
twenty minutes and refused the application. Stuart Gipp was remanded 
in custody to Glen Parva Young Offenders Institution ("Glen Parva") 
for seven days. In a statement Mr Ingle, the Magistrates' Court clerk, 
declared that at no time during the court hearing was anything said on 
Stuart Gipp's behalf to indicate that he was distressed. 
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The Group 4 officer who accompani ed Stuart Gipp to his court 
a ppearance, PCO Moore, told the PECS investigators that , on the way to 
court, he had talked to he r without any a ppa rent probl em and that during 
th e hea ring it self he appeared calm and behaved norm a lly. During th e 
tim e the magistrates had ret ired to cons ide r th eir decision, Stuart Gipp 
had talked a nd joked with he r. She described him as being fin e, in good 
sp irit s and talkat ive during thi s pe riod. She described hi s reaction when 
th e magistrates announced tha t he was to be remanded at Gl en Parva as 
follows: 

"Almost instantly his d emea nour changed in the dock . H e became unres ponsive, shut 

down a nd we nt quiet. He was not emot iona l a t a ll a nd d idn ' t cry, shout o r anything of 

that kind. He was told to go with the o!Ticer as is usual and [ we nt to put th e cuff on him 

and he pull ed hi s arm away, res isti ng me. I spoke to him kindly a nd sa id 'come on, le t 's 

get you downstairs' . He th en le t me put the cuff on. As we reached the dock door he 

wiggled th e cuff on hi s wrist but didn ' t re a lly try to get it off .. . I was ta lking to hi m a ll 

th e tim e bu t he d idn ' t res pond to me. H e didn 't pull o r re fus e to com e with me, he was 
jus t quiet ... Hi s reacti o n was not unusua l and didn ,1 a l(l rm mr morr than usual. ,, 

The cha nge in Stuart Gipp's demeanour was not noted on the PER 
form. 

Raymo nd Gipp, Stuart Gipp 's brother , made a statement after the 
dea th in which he described Stuart Gipp's demeanour in court that cl ay 
different ly. H e stated th a t he was at the back or the court when Stuart 
Gipp ca me in and tha t he appea red ups et and looked as if he had bee n 
crying a nd that he put his head clown in court and started to cry. He also 
s ta ted tha t Stuart Gipp "screamed and screamed" as he went clown the 
co rridor with the Group 4 officer a ft er the hearing. H e added that Stuart 
Gipp had neve r wanted to ta lk a bout hi s expe rie nces a t G le n Parva the 
previous tim e that he was there and that one or Stuart Gipp's fri e nds had 
sa id that he had sa id that he wou ld kill himse lf if he had to go back to 
Glen Pa rva. 

According to the entri es on the PER form , Stuart Gipp was re turned to 
hi s ce ll at 3.25 p.m. a nd Mr Milsom visited him there at 3.35 p.m. 
PCO Cannon went to ope n Stuart Gipp's ce ll door to a llow Mr Milsom to 
conduct hi s lega l vis it. She saw Stuart Gipp with hi s head in his ha nds. She 
in formed him tha t his so li citor had come to see him . H e did not res pond, 
but just wa lk ed into the inte rvi ew room without saying a nything. In hi s 
witness s ta tem ent, Mr Milsom described that vis it. Upon being asked by 
Mr Milsom, Stuart G ipp s tated that he had asked to see a doctor some 
tim e previous ly but that he had not been seen by one. Mr Mi lsom 
obse rved that Stuart Gipp was ve ry unha ppy about the decision of th e 
court and s tated that he would not be a ble to stand it. H e re fe rred 
ge ne rally to difficulti es he had ex pe ri enced wh en he was previously 
a t G le n Parva, but d id not wa nt to discuss these furth e r. Mr Mi lsom 
desc ribed the ensuing conversat ion as follows: 
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"I told Stuart that in seven days' time we could make another bail application. If that 

failed we could ask a judg-e in chambers for bail. At that point he said: 'I may not be 

hnc.' l asked him what he rnca111 and hr said that he might kill himsdr. I took this 

seriously because although he said it in a tone that appeared lo lark rnm·iction, he had 

his head deeply bowed throughout this comTrsation except when lw "as smoking a 

cigarette. He seemed to frcl defeated." 

According to the timings on the PER form, the legal visit concluded at 
3.45 p.m. At 3.50 p.m., Mr Milsom informed SCO Davis that Stuart Gipp 
had requested to see a doctor. SCO Davis stated that she was unaware of 
that request. She further explained that no doctor was available at that 
time as she had been trying to get one to attend another detainee since 
2.50 p.rn. without success. Mr Milsom also mentioned that Stuart Gipp 
was threatening to take his own life. SCO Davis noted on the PER form 
that he might try to harm himself and, at 3.52 p.m., initiated a self-harm 
form F2052SH as a result. At about 3.53 p.m., PCO Cannon went to check 
Stuart Gipp's cell. Having initially not been able to see Stuart Gipp, PCO 
Cannon re-checked the cell. As she opened the outer gate, she found 
Stuart Gipp hanging from his shoelaces from the bolt hole of the open 
hatch on his cell door. 

Stuart Gipp was cut down and attempts were made tu resuscitate him. 
An ambulance was called, paramedics and police arrived tu assist and 
Stuart Gipp was transported to Adclenbrookes Hospital, Cambridge. It 
was there that he subsequently died. 

Two PER forms were created in respect of Stuart Gipp. According to 
the Government, the second form was created after Stuart Gipp had 
hanged himself, but before he died. This was because the first form was 
taken away by the police for the purpose of the investigation into the 
hanging. 

The front page of the first PER form contains a tick next to the box 
marked "no known risk", which the Government state was filled in by 
Mr Miller at the time Stuart Gipp was handed over to Group 4 custody. 
There is also a tick by the box marked "suicidal/self harm" and, under the 
box marked "further information" are recorded the words "may try to 
harm himselr'. None of the entries on the front sheet of the form are 
timed. On the second page of the form appear timed entries of various 
events between 8.4 7 a.m. and 4.15 p.m., at which time it was noted that 
the police arrived. This includes an entry timed 3.50 p.m. that Mr Milsom 
had stated that Stuart Gipp might try to take his own life. 

The front page of the second PER form contains only Stuart Gipp's 
personal details and a record of his property. The timed entries on the 
second page of the form commence at 4.15 p.m. 

The PECS carried out an inquiry into Stuart Gipp's death. The 
resulting report "·as handed to the coroner on 26 August 1999. A copy of 
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the report was forward ed to th e applicant 's so li cito rs on 17 November 
1999 a nd rece ived by them on 18 November 1999. 

Th e report made, inter alia, the fo llowing findin gs : 
- t he po li ce d id not hand ove r to Group 4 a copy of the PER fo rm or the 

po lice custody reco rd re la ting to t he tim e tha t Stuart Gipp was he ld at 
Pa rkside police stat ion, nor \Nas the reques t to see a doctor whil e in 
po lice custody reco rded on th e PER form by th e police; 

- the PER form fa il ed to reco rd the fo llowing ma tte rs, a ll of which 
should have been reco rded: tua rt Gipp had reques ted to see a doctor, 
both in po lice custody and late r tha t morning in the Mag istra tes ' Court 
ce ll s; Stu a rt Gipp was a drug use r and PCO Stevens was co nce rn ed a bout 
Stuart Gipp's hea lth , not hi s safety; a nd Stua rt G ipp's demeanour had 
cha nged fo llowing hi s rema nd by t he court to G le n Parva; 

- Stu art Gipp was not referred to the commun ity psychia tri c nurse; 
- on findin g Stua rt Gipp ha nging, th e taff handling the s itua tion 

worked with peed a nd sk ill a nd did a ll tha t they could to revive him. 
The report a lso refe rred to a memorandum to a ll Group 4· court and 

escort staff in Arca 4 dated I 0 J a nu ary 1999 (one month be for e St ua rt 
G ipp's hanging) wh ich sta ted as fo llows: 

"Cell Door Hatches 

With immediate effect a ll hatch es in cell doors are to remain in the closed 

pos ition when the cell is occupied. 

Any fa ults in ha1 ches a re to be reported i111111 cdia1c ly to the Court lVl.anagcr." 

Th e memorandum did not give a ny indica tion that th e reason for 
the change in pract ice rega rding ce ll ha tches was a sui cid e-prevention 
meas ure des igned to ensure that a ll pote nt ia l suspe nsion points with in 
t he ce ll we re eli m inated, th ereby reducing or e limin at ing t he opportu ni ty 
for acts of se lf-h a rm. The PECS report recomme nded that a ll court esco rt 
contractors should be a le rt ed to the risk a nd da nge rs posed by a llowing a 
ce ll door hatch to be in th e open pos ition a nd tha t, unl ess furth er close 
upe rvi sion was ava il a ble, th e ce ll door ha tch s hou ld be closed . 

On 19 a nd 20 J anua ry 2000, a n inqu es t wa · hea rd in to Stuart G ipp 's 
death by th e Ca mbr idgeshire coroner, s it t ing with a jury. 

At the inqu es t, th e Group 4 sta ff s ta ted in evide nce that it was th e 
pract ice to keep a ll ce ll hatches open at Cambridge Magistra tes' Cou rt. 
Th ey furth er sta ted that th ey were unclea r as to what ge nera l policy, 
if a ny, Group 4· had regarding cell ha tches. All Gro up 4 staff who 
gave evidence a t the inqu es t were eithe r unce rt ain as to whe th e r th e 
memora ndum had bee n brought to their at tent ion prior to Stua rt G ipp's 
hanging, or ada ma nt tha t it had not been. T hey were furth e r uncl ea r what 
t ra ining, if any, t hey had rece ived on the su icid e ri sks of open ce ll ha tches . 
SCO Davis, who had ove rall res pons ibili ty for th e safe ty of pr isone rs in the 
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custody of Group 4 at the Magistrates' Court, testified at the inquest that 
she had still, almost one year after Stuart Gipp's death, not been made 
aware of the purpose of the memorandum. 

In delivering a verdict that Stuart Gipp had killed himself, the jury 
found that failures of responsible persons to follow some procedures and 
Stuart Gipp's knowledge of his place of detention had contributed towards 
his death. 

On 23 September 1999 the applicant instructed a firm of solicitors to 
advise and assist her in connection with the inquest into her son's death. 
The applicant was advised that neither she (not being a dependant of 
Stuart Gipp) nor Stuart Gipp's estate had any viable cause of action for 
damages which would justify the grant of a civil legal-aid certificate on a 
cost-benefit analysis. That advice was reiterated to her by her solicitor on 
23 February 2000 and by counsel on 3 March 2000, following her receipt of 
the PECS report on 18 November 1999 and the inquest. She was therefore 
unable to pursue any action which would have examined the liability of 
Stuart Gipp's custodians for failing to prevent him from killing himself in 
custody and which would have afforded the possibility of compensation in 
respect of his death. 

The applicant lodged her application with the Court on 21 March 2000. 

B. Relevant domestic law and practice 

1. Inquests 

The duty to hold an inquest arises under section 8 of the Coroners Act 
1988. Where there is reasonable cause to suspect that the deceased died in 
prison the coroner is obliged to hold an inquest together with a jury. 

Inquest proceedings are directed solely to ascertaining the following 
limited matters: (i) who the deceased was; (ii) how, when and where the 
deceased came by his death ("how" meaning "by what means" as opposed 
to "in what broad circumstances"); and (iii) the particulars required by 
the Registration Acts to be registered concerning the death (Section I I (5) 
of the Coroner's Act 1988 and Rule 36 of the Coroners Rules 1984, as 
interpreted by R. v. North Humberside and Scunthorpe Coroner, ex parte}amieson 
[1995] Law Reports: Queen's Bench Division 1 ("exj1artejamieso11")). 

The Court of Appeal in ex pa rte Jamieson deli ncd the role oft he coroner 
as follows at page 26C: 

"It is the duty of the coroner as the public official responsible for the conduct of 
inquests, whether he is sitting with a jury or without, to ensure that the relevant facts 
are fully, fairly and fearlessly investigated. He is bound to recognise the acute public 
concern rightly aroused where deaths occur in custody. He must ensure that the 
rcleYant facts arc exposed to public scrutiny, particularly if there is evidence of foul 
play, abuse or inhumanity." 
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Rul e 42 of the Coroners Rules 1984 provides : 

"No ve rdi ct sha ll be framed in such a way as to appea r lo d ete rmine a ny qu es tion of-

(a) cr im in a l li a bilit y on the pa rt of a named person, or 

(b) civil li a bi lit y." 

Rul e 42 was s ta ted to express th e fo llowing in ex parte J amieson a t 
page 24B: 

" It is not t he fu nction of a corone r or hi s j ury to de te rmine, or a ppea r to d ete rmine, 

a ny q ues ti on of cri mina l or civil li ab ilit y, to appo rti on guilt or attri but e blame." 

In R. (on the apfJlication ef Amin and Middleton) v. Secretary ef State for the 
Home Department ([2002] Court of Appeal, Civil Division (Engla nd and 
Wa les) 390), the Court of Appeal held that, in the light of th e enactment 
of the Hum an Rights Act 1998, which came into force in October 2000 and 
im posed a duty on co roners' courts to act compatibly with rig ht s set out in 
th e Conve ntion the reaft er, in order to sat isfy the invest igative obligation 
unde r Art icl e 2 it would be necessa ry, in an approp ri a te case, to permit a 
jury to return a ve rdi ct of "system neglect" in circum stances where, 
previously, dom es ti c law, spec ifically ex parte J amieson, fo rbade such a n 
outcom e (pa ragra phs 9 1-92). The Court of Appea l a lso he ld in that case 
that, where a dea th occurred in Sta te custody, e ither at t he ha nds of 
anot her prisoner or as a result of su icid e, t he investiga tive obligat ion 
unde r Arti cl e 2 was engaged (paragraph 43). 

Rul e 43 of the Coroners Rul es 1984 provides: 

"A co ro ner who beli eves tha t ac ti on shou ld be take n to preve nt the recurre nce of 

fa ta lit ies sim ila r lo tha t i11 respect of which the inques t is be ing held may a nno unce at 

l he inqu es t tha t he is report ing th e matte r in writing to th e pe rson or au thori ty who may 

have power to ta ke such acti on a nd he may report the matte r acco rding ly." 

A corone r 's court does not have jurisdiction to awa rd com pensat ion in 
respect of a death. 

2. Proceedings for death caused by negligence 

Pursuant to th e common law, no one can recove r damages in tort for 
the dea th of another . 

The Fa ta l Accidents Act 1976 confe rs a right of action for a wro ngful act 
caus ing death . Section I ( I) provides: 

" If death is caused by a ny wro ng ful act, neglect or default which is such as wou ld ( if 

d ea th had not ens ued) have e mitled t he pe rson injured to ma inta in a n acti on a nd 

recove r da mages in respect th ereof, the person who wou ld have been lia ble if dea th 
had not ensued sha ll be liable tu an act ion for damages, notwithstanding the dea th of 

t he person inj ured. " 

The sta tutory ri ght of action is however for the deceased 's dependants 
(section I (2)) wh ich a llows the recovery of their pecuniary loss . If there is 
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no drpendency, there is no pecuniary loss to recover as damages. 
Bereavement damages (fixed at 7,500 pounds sterling) arc only available 
to the parents of a deceased child under the age of 18 at the time of death 
or to the spouse of the deceased (section 1A(2)). Funeral expenses are 
recoverable (section 3 ( 5)). 

The Law Reform (Miscellaneous Provisions) Act 1934 provides for the 
survival of causes of action for tlw benefit of the deccased's personal 
estate. Section I (1) provides in its relevant part: 

"Subjcrl to the proYisions of this section, on the death of any person after the 
commcncrmrnt of this Act all causes of action subsisting against or n·sted in him shall 
surYivc against, or, as the case 1nay be, for the benefit of, his estate." 

This enables recovery on behalf of the estate of damages for losses 
suffered by the deceased before he died, including any non-pecuniary loss 
such as damages for pain and suffering experienced between the infliction 
of injury and death. Where death is instantaneous or it cannot be proved 
that the deceased experienced pain and suffering before death, damages 
are not recoverable under the 1934 Act and the only amount recoverable 
would be funeral expenses. 

3. Common-lau.• dufy o/care owed to those in detention 

It was accepted in the House of Lords case of Reeves v. Commissioner ef the 
Police efthe Metropolis ( [2000] 1 Appeal Cases 360) that there was a common­
law duty of care upon the police to take reasonable steps to prevent a 
person of sound mind who was known to be a suicide risk from taking his 
own life while in custody. The duty had been breached on the facts of the 
case when the deceased had been able to hang himself as a result of the 
officers having left the hatch of his cell door open. Liability for the death 
\\·as shared equally with the deceased, as a result of his voluntary act. 

In Orange 1'. the Chief Constable qf West Yorkshire ([2001] 3 Weekly Law 
Reports 736), the Court of Appeal addressed the quf'stion, left open by 
the House of Lords in Reeves, as to whether the duty under consideration 
in Reeves arose only where the authorities knew or ought to have known 
that the individual prisoner presented a suicide risk, or whether it was a 
duty owed to all prisoners in custody. The Court of Appeal held that 
suicide was not a foreseeable risk in relation to every prisoner and that 
the obligation to take reasonable care to prevent a prisoner from taking 
his own life deliberately only arose where the custodian knew or ought to 
have known that the individual prisoner presented a suicide risk. It further 
held that the increased risk of suicide amongst prisoners gave rise to an 
obligation, within the general duty of care of the custodian for the health 
and safety of the prisoner, to take reasonable steps to identify whether or 
not a prisoner presented a suicide risk. As, on the facts, the police had been 
justified in concluding that the deceased was not a suicide risk, no duty of 
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care was owed to him to prevent him from taking his own life and therefor e 
it was not a breach of any cl u ty to perm it the deceased to retain his be! tor to 
have pl aced th e deceased in a ce ll in which th e gate on the door, from which 
the deceased had ha nged himse lf using his belt as a ligature, did not 
comply with recomm e nda tions conta in ed in Hom e Office circu la rs. As 
Mrs Orange elected not to petition th e House of Lords for leave to a ppea l, 
the issue in Orange has not ye t bee n addressed by th e House ofT.ord s. 

In Orange the Court of Appea l refe rred to the Canadian case of Funk 
v. Clapp (( 1986) 68 Dominion Law Reports (4 th serie) 229), in which the 
a ll egat ions we re tha t, a l though the deceased, a prisone r who had ha nged 
himself, was not known to be a suicide risk, the standard procedures in the 
µuli ce ope ra ting manual should have bee n followed . Th e British Columbia 
Court of Appeal s ta ted the fo llowing principle (cit ed in Orange, p. 747): 

"Suicide being reasonab ly foreseea bl e ror prisone rs as a g roup, a nd th e defenda nts 
not havin ' time to exam ine each pe rson to sec whe th er or not he is likely lo a tt empt 

suicid e, th e reasona ble course is to adopt a minimum sta nda rd app li cable lo a ll 
prisoners except those who requ ire spec ia l a tt ention. The steps outlin ed in an 

opera ting ma nua l seem a ppropria te for that purpose." 

4. The PER.form 

Hom e Office C ircul a r no. 50/ 1998, dated 4 Dece mber 1998 and 
impl eme nted on 25 J anua ry 1999, int roduced the PER form and 
described it s purpose as fo llows: 

" It is essenti a l tha t those respons ible ror th e custody a nd care of a detainee/prisoner 
a rc made fully aware al all times or any associated risks from th e prisoner and/o r of' any 
medica l or psychia tri c conditions or th e prisoner. T o ensure tha t such in form a tion is 

reco rded for each prisone r a nd therefore access ible to a ll po lice offi ce rs, pri son ofli cc rs 

or esco rt custody offi ce rs in whose custody the prisone r may be, a rorm has been 
introduced fo r national use by th e pol ice, prison, court and escort services .. 

.. . Th e PER rorm is des i,g ncd lor use by eve ryon e who comes into custodial cont ac t 
with prisone rs and should he lp minimise the dange r or relevant inrormation about the 
prisone r not be ing passed on to rece iving authoriti es and , import a ntly, to those olli cc rs 
11·ho take ove r respons ibility ror pr iso ne rs from othe rs. Correc t use or the fo rm should 
not onl y ensure that prisone rs a rc give n the correct Je,·c l or ca re and attention at a ll 
stages but tha t those who have respons ibility for custody a nd transrcr a re mad e aware 
ur t li c ri sks ur potenti a l ri sks they ma y f'acc." 

5. Requests.for a medical examination bJ1 detained persons 

Paragrap h 9.4 of Cod e C of the Poli ce and Crimina l Evide nce Act 1984 
provides : 

" ff a deta ined person reques ts a medica l examinat ion the poli ce surgeon must 
be ca ll ed as soon as practicable. H e may in addition be examined by a medica l 
practitioner of his own choice a t hi s own ex pense." 
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6. Home Office guidance on ceLL door hatches 

Horn e O!Tice Circular no. 92/ 1968, dated 10 Apri l 1968, provides 1n its 
re levant part: 

"Police a uLhoriti cs a nd police om ccrs are awa re of Lh c need Lo e nsure Lh a t fiLtin gs in 

ce lls should not provid e opportunit y for a pri sone r to do himse lf injury ... C hief 

Consta bles ar c requ es ted to a rrange for ea rly inspection of a ll po li ce ce lls to ensure 

that the re arc no projections or fitt ings which prisone rs mig ht use to cause themselves 

injury .... 

... whe re ce ll doors arc fitt ed with a d rop-clown se rvice hatch, the ha tch should not be 

left ope n whe n the ce ll is occupied by a prisoner. \Nith the ha tch open it wou ld be 

poss ib le for a pe rson insid e the ce ll to secure a ligature on the ha ndle of the ha tch. " 

7. Statistical ir!fimnation contained in the PEGS rejJort 

Pa ragraph 3.4 of th e PECS report , head ed "Area 4 East Angli a" stated, 
in its relevant part , as fo llows: 

"Th e Court Escort Contrac t in East Angli a comme nced on 1Ju ly 1995 with a phased 

int rodu ction ove r s ix months. It provides court esco rt a nd custody se rvices across the 

e ig ht counti es o f' Bedfordshire, Bucking hamshire, Cambridgeshire, Essex, Henford­

shirc, Norfo lk, Northa mptonshire and Suffolk. 

The co nl ra ct in Arca 4 ha· bee n fu ll y ope rat ional fo r jus t over three years. Th e 

contractor is Group 4· Court Se rvices Limit ed. In each yea r of th e contract operation , 

Group 4 has unde rt a ken a n average of 74,850 prisone r move ments and ha ndled a n 

average of 120,66 1 pr isone rs. During thi s period th e contrac tor has been faced wi th 

num erous incid ents, including atte mpted sui cide a nd se lf-harm. T he numbe r of 

a tt empt ed s ui cid cs/s clf~ ha rm incid ent s reco rded in Arca 4 is ill ustrated in the table 
below: 

Yea r Prisone rs Prisoners Self-h a rm/ Perce ntage of 

esco rt ed handled attempted prisone rs hand led 

suicid e 

1996 70,59 I II 7, I 29 40 0.03 

1997 76, 159 12 1,540 46 0.04 

1998 77,80 1 123,3 15 60 0.05 

The na ture of th ese incide nt s va ries considerably, ranging from a de termined 

a tt e mpt where a pri sone r swa llowed medica Li on which had previously been concea led 

abou t th e person, to sma ll e r incidents where individua l prisone rs have st ruck ha rd 

sur faces causing minor injuries to t heir hands or grazes to the ir heads. The contractor 

has, howeve r, a lways take n each incident se rious ly. One has to be cautious given th e 

vulnerable na ture of some pri sone rs, particul a rl y those on r emand or appear ing a t 

court fo r th e firs t tim e. G roup 4 Court Services Limited has a very good reco rd of 

prisone r care." 
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COMPLAINTS 

Th e a pp li cant compla ins under Articl e 2 of th e Conve ntion that th e 
circum stances in wh ich her son died in custody co ns tituted a violat ion of 
the Sta te's pos itive ob ligati on to ta ke adequate meas ures to safegua rd hi s 
life . She a ll eges that th e a utho riti es fa il ed to ensure that confid e ntia l 
m edical a tt e ntion was ava ilable to him a nd that they fai led to ensure 
tha t he was de ta ined in a safe custodi a l environm ent. In pa rti cul a r, th e 
a uth oriti es fa il ed to fo ll ow t he Ho me Office guida nce which ·pecificall y 
warned tha t ce ll hatches shou ld not be left open whe n the ce ll is occupied 
by a prison er because th ey a re fr equ ently used fo r the a tt achm e nt of 
ligatures. 

Th e a pp licant a l o compla ins unde r Articl e 13 of the Conve ntion that 
no effective re medy exi sts in dom es ti c law in res pect of her son 's deat h in 
cus tody. 

THE LAW 

Th e a pplicant complains a bout th e circumstances in which he r son d ied 
in de tention a nd t he lack of a n e ffec tive domest ic remedy in res pect of hi s 
deat h und er Art icles 2 a nd 13 of the Convention. 

Th e relevan t pa rt of Articl e 2 of the Conve ntion provides : 

" I. Everyone's ri ght to li fe s hal l be protect ed by law .. 

Art icl e 13 o f the Conventi on provid es : 

"Everyo ne whose ri g hts a nd fr eedoms as se t fo rth in (the] Convent ion a re vio lated 

sha ll have an effec ti ve rem edy be fo re a nationa l aut horit y no twithstanding t hat the 

viola tion has been com mitted by persons ac tin g in a n officia l capacit y." 

A. The six-month rule 

T he Governm ent submit th a t th e s ix- month t im e-li mit imposed by 
Articl e 35 § I of the Conve ntion began to run from the da te of Stua r t 
G ipp 's act of ha ng ing himse lf a nd/or the a ll eged fai lures of th e 
a uthor iti es on 9 Februa ry 1999. Alte rnat ive ly, the Governme nt submit 
tha t, in so fa r as t he a pp licant might contend Lh a l she was awa iting th e 
outcom e of the PECS inves tiga tio n in order to see whethe r t hat in fact 
provided an effective remedy fo r he r complaints , time began to run from 
t he compl etion of that report on 6 Augus t 1999. Fina lly, the Governm ent 
subm it that the a pplicant became, or ought to have become, awa re that 
t here would not be a ny rea li st ic opportunity to bring civil proceedings once 
she rece ived the PECS report , or short ly a ft e r tha t tim e if she needed to 
take lega l advice upon it. Th e a pplica ti on was therefore lodged out of tim e 
on 2 1 'larch 2000. 
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The applicant replies that Stuart Gipp died in custody and, until the 
disclosure to her solicitors of the PECS investigation report on 
18 November 1999, she did not have any detailed understanding of the 
circumstances in which her son had died or the potential liability of any 
State agent or body for his death. Time cannot therefore run from the date 
of Stuart Gipp's death on 9 February 1999. Equally, time could only run 
from the date on which the PECS report was disclosed to the applicant, not 
the elate on which that report was completed. The applicant submits that 
whether time began to run from the date on which she was first advised 
that she did not have any ciYil claim on 23 September 1999 or from the 
receipt of the PECS report on 18 November 1999, the application was 
clearly lodged within the six-month time-limit imposed by Article 35 § l 
of the Convention. 

The Court reiterates that Article 35 § 1 oft he Conwntion pro,·idcs that 
the Court may only deal \1ith a matlcr\\·herc it has been introduced \\'ithin 
six months from the date of the final decision in the process of exhaustion 
of domestic remedies. Where no effectiYe remedy is available lo the 
applicant, the period runs from the date of the acts or measures 
complained of, or from the elate of knowledge of those acts or their 
effects or prejudice on the applicant (see, for example, Hilton v. the United 
Kingdom, no. 12015/86, Commission decision of6July 1988, Decisions and 
Reports 57, p. 108, in which the Commission considered that the absence 
of knowledge on the part of the applicant of the matters which formed 
the subject of the complaint constituted special circumstances which 
interrupted the running of the six-month period). 

The Court also observes that it may be appropriate for the purposes of 
Article 35 § 1 of the Convention to take as the starting-point of the 
six-month period the date when the applicant first became or ought to 
have become aware of the circumstances which rendered the remedy 
ineffective (sec Keenan l'. the United Kingdom, no. 27229/95, Commission 
decision of 22 :\lay 1998, unreported). 

In the present case, in so far as it could be argued that the initial legal 
advice giYcn to the applicant on 23 September 1999 that neither she nor 
Stuart Gipp's estate had a viable cause of action for damages which 
would just if)· the grant of a legal-aid certificate on a cost-benefit analysis 
demonstrates that the applicant never had an effective domestic remedy, 
the Court observes that the applicant potentially had a remedy in respect 
of the death of her son under the Fatal Accidents Act 1976 and/or the Law 
Reform (Miscellaneous Provisions) Act 1934. It was not, however, until she 
received the aforementioned legal advice that the applicant could 
reasonably have known that any potential remedy under those Acts 
would be ineffective in the circumstances of her case. The Court notes 
that the applicant sought and received legal advice within a few months 
of the death ofhn son and that there is no evidence of dilatoriness on her 
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part. In those circum sta nces the Court finds that the s ix-month pe riod 
cannot be dee med to have sta rt ed priOI- to 23 Septe mbe r 1999. 

Moreove r, th e Court accepts tha t it was not until th e PECS report 
was disclosed to th e a pplicant that she would have had any detail ed 
understand ing of the circumstances in which he r son had died or the 
pote nti a l li a bility of the State for hi s dea th. The facts upon wh ich the 
a pplicant bases he r Convention complaint a re a ll m a tt e rs wh ich were the 
subj ect of invest igat ion by th e PECS inves tiga tor· , leading to the eve ntua l 
r epo rt. The Court consid ers that it ca nnot be rega rd ed as unreasonab le 
for th e app li cant to have wait ed until she had rece ived the report, which 
had been specifica ll y commissioned to inves tiga te the circumsta nces of 
Stuart Gipp 's dea th in custody, be for e introducing her app licat ion to 

Strasbourg. The Court notes that the report was on ly disclosed to the 
a pplicant on 18 Nove mber 1999 and tha t she wou Id not therefore have 
had any kn owledge of its contents befo re th a t da te . 

The Court notes th a t the applica tion was introduced on 2 1 Ma rch 2000. 
In the a bove circum sta nces, whether th e ix-month pe riod is dee m ed to 
have comm e nced from the initial lega l advice of 23 Se pte mber 1999 or 
from the di sclosure to the app licant of th e PECS report on 18 Nove mber 
1999, the Cou rt find s that the a pplica tion sa tisfi es the s ix-m onth 
requireme nt imposed by Articl e 35 § I of the Convent ion. 

B. Article 2 of the Convention 

i. The parties ' submissions 

(a) The Government 

The Gove rnm ent rely on the Court 's jurisprude nce in Osman v. the 
United Kingdom (judgme n t of 28 O ctober 1998, Reports ef Judgments and 
Decisions I 998-VIII, pp. 3 159-60, § I 16), a nd Keenan v. the United Kingdom 
(no. 27229/95, § 89, ECHR 2001-III) to submit that, where the re is an 
all egat ion that the authoriti es have vio la ted the ir positive ob ligation 
under Articl e 2, it must be es tablish ed tha t th ey kn ew or ought to have 
known a t the tim e of the ex ist ence of a rea l a nd imm ediate danger to 
life a nd tha t th ey fai led to take meas ures within the scope of their 
powe rs wh ich, judged reasonably, they mig ht have been expected to ta ke 
to avoid tha t risk. They submit that th e prese nt case is ana logous to 
Douglas-Williams v. the United Kingdom ((dee.), no. 564 13/00, 8 J a nuary 
2002), which was declared inadmiss ible by the Cou rt on the basis tha t 
the police office rs in that case were not found to have had any reason to 
sus pec t that the deceased was a bout to suffer a life-threatening seizure. In 
the present case, th e Governm e nt subm it that the suicid e of Stua rt Gipp 
was a lso unexpected. 
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The Government submit that the authorities were neither aware, nor 
should they have been aware, that Stuart Gipp was at risk of suicide. They 
submit first that he did not have a history of mental health problems or 
suicidal tendencies and, while it is true that his requests to see a doctor at 
the police station and at the Magistrates' Court were not complied with, 
neither Stuart Gipp himself nor his behaviour indicated at the time of his 
requests that he felt suicidal or was likely to harm himself; nor was there 
any indication that he was a drug user. The Government contend that 
there is no evidence that Stuart Gipp's suicidal tendencies would have 
been brought to the attention of the doctor and the authorities at an 
earlier stage had his requests for a doctor been complied with. The 
Goverment also submit that the first and only indication of Stuart Gipp's 
suicidal intention was communicated by his solicitor, Mr Ylilsom, after 
which a F2052SH self-harm form was initiated immccliatelv and his cell 
was checked \rithin three minutes of that communication, at which time 
he was found hanging. 

The Government state that the authorities did all that they could 
reasonably have been expected to do to prevent the risk of Stuart Gipp's 
suicide, checking on him within three minutes of being informed that he 
might harm himself. They accept that his cell hatch was left open, which 
was contrary to Home Office Circular no. 92/1968 and the Group 4 
internal memorandum dated JO January 1999, and that Stuart Gipp took 
his own life by attaching a ligature to the open hatch. However, they point 
out that it is also possible to attach a ligature to a closed hatch or to a door 
handle in a cell and that the principal means of preventing suicide is by 
supervision of the prisoner. 

The Government argue that it was neither the failure to call a doctor 
nor the failure to close the cell hatch, nor any other act of the authorities 
which caused Stuart Gipp's suicide. They submit that Stuart Gipp 
appeared to have become particularly agitated once he knew that he was 
going to be detained on remand at Glen Parva and that it was that event 
which led him suddenly to threaten to take his life and, within minutes, to 
do so. In support of this submission the Government refer to the evidence 
that, at the police station, Stuart Gipp was compliant and calm when his 
detention was authorised, that he did not show any particular signs of 
physical or mental distress while he was there, that his request to see a 
doctor was not regarded as being urgent and that, according to his 
solicitor, at the time of his first legal visit he was anxious not to disclose 
to the authorities that he was a heroin addict or that he was suffering 
from withdrawal symptoms. They further refer to nothing having been 
said during Stuart Gipp's Lail application at the Magistrates' Court to 
indicate that he was distressed, to his instant change in demeanour once 
he was remanded to Glen Parva at the end of that application, and to his 
statement to his solicitor immediately thereafter that he might kill 
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himse lf. They a lso refer to t he state ment of one of the fri e nds of Stuart 
G ipp tha t he had previously stated that he would kill h imself if he eve r 
had to return to G len Pa rva. 

Th e Governme nt submit that th e fir st PER form was proper ly 
completed a nd that it acco mpanied Stua rt Gipp from Parkside police 
sta tion to the Magistrates' Court on the morning of 9 Februa ry 1999. 

In addition , the Government contend that they complied with the 
procedura l e lement of Articl e 2 in so fa r as that Articl e required a n 
effe ctive offi cia l inves tiga tion in to Stuart Gipp's dea th . Th ey submit t hat 
there is no obligat ion to carry out a n effective officia l invest igat ion in 
situat ions whe re the dea th was due to suicide a nd , eve n if incor rect on 
that point , the in terna l PECS inves tigat ion and inqu es t compli ed with 
a ny such obligation. 

(b) The applicant 

Th e a ppl icant acce pts t ha t Articl e 2 was not breached by reason of 
actua l knowledge by the authoriti es of the ri ·k of Stuart Gipp 
committing suicide and a conseque nt failur e to do a ll tha t could 
reasona bly be expec ted to avert that known ri sk, as they were only 
ex press ly to ld that he might try to take hi s own life a matter of minut es 
befo re he was checked a nd found hanging in hi s ce ll , after wh ich th ey Look 
imm ediate steps to try to revive hi m. 

However, the app li cant submits that had th e a u thoriti es acted with 
reasona ble ca re, th ere is a real poss ibility that they wou ld have bee n 
made aware of Stuart Gipp's vu lnerability to the ri sk of sui cide and 
would the n have bee n in a pos it ion to take the necessary action to avert 
that ri sk. As such, the Government's relia nce on Douglas-Williams (cited 
above) is ina pt. She asserts that adopting such a " rea l poss ibility" test 
does not put a n impossible or disproportionat e burde n on th e authorities, 
but that in stead it provid es a meaningful vind ica tion of th e requirement 
that t he right to li fe must be protected by law, in thi s case impos ing a duty 
on th e State to ta ke reasona ble ca re fo r t he health , a fe ty a nd well-being 
of persons in custody. 

In averring tha t the aut horiti es ought to have bee n awa re that Stuart 
G ipp was a suicide ri sk, the applicant refers to the fact that neith er the 
poli ce nor Group 4 summ oned a doctor to see Stua rt G ipp d espite hi s two 
requ es ts for one to be ca ll ed; nor was he seen by the community 
psychia tri c nurse who was on duty in the Magistrates' Court in the hours 
befo re he hanged him se lf. The a uthor iti es we re a lso aware that Stuart 
Gipp wa a drug use r, as he had adm itted this to PCO Steve ns, who 
stated tha t he was concerned about Stuart Gipp 's hea lth. The a pplicant 
submits tha t none of these facts were recorded on Stua rt Gipp 's PER 
form , nor was SCO Davis awa re of th em , as a result of gross failur es of 
communicat ion be twee n the releva nt sta ff. Thus, no one with overall 
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responsibility was able to make appropriate decisions about his welfare. 
Similarly, PCO Moore neither recorded on the PER form, nor informed 
SCO Davis about, Stuart Gipp's change in demeanour following his 
remand in custody to Glen Parva, nor took any action to ensure that the 
cell hatch was closed. 

Additionally, the applicant points out that relevant staff were unaware, 
even at the date of the inquest which took place nearly a year after Stuart 
Gipp's death, that the purpose of the Home Office guidance which stated 
that a cell hatch should be closed was directly related to the risk of suicide 
in custody. 

The applicant submits that the above facts constituted a "lamentable 
sequence of omissions" which led to Stuart Gipp never being seen by any 
medically qualified person in custody and being left alone in a cell with an 
open cell door hatch, from which he was able to, and did, hang himself. 

The applicant submits that the need for prisoners to have confidential 
access to a doctor is plainly of vital importance. They may be willing to 
disclose to a doctor important information affecting the assessment of 
their potential suicide risk which they might not be willing to disclose to 
a custodian. Equally, a doctor may prescribe medication to a person 
experiencing feelings of despair as a result of drug withdrawal. She argues 
that Stuart Gipp's request to sec a doctor was related to his fear, as a drug 
addict, of being remanded in custody for a lengthy period and that the 
failure to call a doctor constituted a serious breach of the duty of care 
towards him. 

The applicant further points out that the evidence of Mr Miller re\·eals 
a concern that the reluctance of Group 4, a private company financing 
medical services from its own budget, to summon medical assistance for 
detainees in their custody stemmed from purely financial considerations, 
and that Group 4's policy of not summoning medical help without 
something specific to report, as described by PCO Banks, directly 
conflicted with the provisions of paragraph 9.4 of Code C of thr Police 
and Criminal Evidence Act 1984 (see "Relevant domestic law and 
practice" aboYe). The applicant submits that these factors made the 
breach of the duty of care towards Stuart Gipp even more serious. 

The applicant argues that the authorities should not effectively be 
allowed to aver that, as a consequence of their breaches of the duty of 
care, they did not have any :eason to be aware of the risk of suicide. Such 
an approach would be inconsistent with both the practical and effective 
enforcement of the right to life and the Court's above-cited judgments in 
Keenan(§§ 88-92) and Osman (p. 3159, § 115) and would reward systematic 
negligence by placing a wholly unrealistic burden on the applicant to prove 
that, if the State had acted with clue care, a real and immediate risk of 
suicide would inevitably have been identified and averted by reasonable 
preventative action. 
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The a ppli cant a lso avc rs that it is se lr-evide nt that the vu lne ra bility 
inhe rent in imprison m ent is heighte ned where a de ta in ee with a problem 
or drug addi ction is denied access to confide nti a l medical advice . She 
a rg ues that , as an e nha nced risk or suicid e is a we ll-known fea ture or the 
custodi a l situa tion a nd diagnos ing who is a nd who is not a t pa rti cu la r ris k 
of sui cid e is not a n exact scie nce, the safes t course is to adopt a m inimum 
s ta nd a rd of care applicable to a ll pri soners, which wou ld not depend upo n 
the custod ia n having specifically identifi ed a part icul a r pri soner as 
prese nting a specia lly enha nced ri sk or sui cid e. Tha t minimum stand ard 
wo uld , in the present case, encompass the policy set out in H ome Onice 
C ircul a r no. 92/ 1968 requiring th at cell ha tches hould not be le rt ope n 
whe n th e ce ll is occupi ed. 

The a pplicant furth er ubmits that the Gove rnme nt cannot seek to 
avoid respons ibility for th e breach or tha t c ircul a r by as king the Court to 
specul a t e on the supposed avai la bi li ty of ot her poss ibl e mechan isms o f 
dea th for which th e Gove rnm e nt may a lso have res ponsibility. 

The a pplicant notes th e untim ed and unsig ned entri es on the front 
shee t of the first PER form a nd qu estio ns t he legitimacy of crea t ing a 
second PER form a ft e r Stuart G ipp had ha nged himself. She does no t 
acce pt that t he Court is in a ny pos ition to find as a fac t tha t th e firs t PER 
form had been properly fill ed out. 

The app licant acce pts tha t, on the facts of thi s case, the inves ti gative 
obliga tion inherent in Article 2 of the Convent ion was sa tisfi ed by the 
inques t into Stuar t Gipp's death. 

2. The Court's assessment 

(a) General principles 

Art icl e 2, wh ich safegua rds the rig h t to life a nd sets out the 
circum sta nces whe n deprivation of lire may be justifi ed , ra nks as one o f 
the most fundam e ntal provisions in the Conve ntion, to which in 
peacet im e no deroga tion is permitted under Articl e 15. Togeth er wit h 
Articl e 3, it a lso enshrin es one of the basic va lu es of the de mocrat ic 
socie ti es m a king up the Council of Europe. The circumsta nces in which 
deprivat ion of li fe may be justifi ed must th e refore be strictly const ru ed. 
The obj ect a nd purpos e of the Co nve ntion as a n instrum e nt for the 
protect ion of individua l huma n beings a lso requires t hat Art icl e 2 
be in te rpre ted and a pp li ed so as to m a ke its safegua rds practica l and 
effective (see 1\1cCann and Others v. the United Kingdom, judgme nt o f 
27 Septembe r 1995, eri es A no. 324, pp. 45-46, §§ 146-47). 

Th e Court reite rates that the fir st sentence of' Art icle 2 § I e nj o ins the 
State not on ly to refr ain from the intentiona l and unlawful ta king of life, 
but a lso to ta ke a ppropria te s teps to saregua rd the lives or those ·within its 
jurisdi ction (see L.C.B. v. the Uni ted Kingdom , judg me nt of 9 Jun e 1998, 
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Reports 1998-III, p. 1403, § 36). This extends in appropriate circumstances 
to a positive obligation on the authorities to take preventive operational 
measures to protect an individual whose life is at risk from the criminal 
acts of another individual (see Osman, cited above, p. 3159, § 115 ). 

Bearing in mind the difficulties in policing modern societies, the 
unpredictability of human conduct and the operational choices which 
must be made in terms of priorities and resources, the scope of the 
positive obligation must be interpreted in a way which does not impose an 
impossible or disproportionate burden on the authorities. Not every 
claimed risk to life therefore can entail for the authorities a Convention 
requirement to take operational measures to prevent that risk from 
materialising. For a positive obligation to arise in a context where the risk 
to a person derives from self-harm, such as a suicide in custody, it must 
be established that the authorities knew or ought to have known at the 
time of the existence of a real and immediate risk to the life of an 
identified individual and, if so, that they failed to take measures within the 
scope of their powers which, judged reasonably, might have been expected 
to avoid that risk (seeKeenan,judgmcnt cited above,§§ 89 and 90). 

In the context of prisoners, the Court has had previous occasion to 
emphasise that persons in custody arc in a vulnerable position and that 
the authorities arc under a duty to protect them. It is incumbent on the 
State to account for any injuries suffered in custody, which obligation is 
particularly stringent where that individual dies (sec, for example, 
Salman v. Turke_y [GC], no. 21986/93, § 99, ECHR 2000-VII). It may be 
noted that this need for scrutiny is acknowledged in the domestic law of 
England and Wales, where inquests arc automatically held concerning the 
deaths of persons in prison and where the domestic courts have imposed a 
duty of care on prison authorities in respect of those detained in their 
custody. 

The Court has recognised that the prison authorities must discharge 
their duties in a manner compatible with the rights and freedoms of 
the individual prisoner concerned. There are general measures and 
precautions which will be available to diminish the opportunities for 
self-harm, without infringing personal autonomy. Whether any more 
stringent measures are necessary in respect of a prisoner and whether it 
is reasonable to apply them will depend on the circumstances of the case 
(see Keenan, judgment cited above,§ 92). 

(b) Application of the general principles to the present case 

In the light of the above, the Court has examined whether the 
authorities knew or ought to have known that Stuart Gipp posed a real 
and immediate risk of suicide and, if so, whether they did all that 
reasonably could have been expected of them to prevent that risk. 
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Th e app li cant accepts tha t Article 2 was not breached in thi s case on 
the bas is of actual knowledge by the authorities of th e risk of Stuart Gipp 
comm itting suicide and a conseq uent failur e to do a ll tha t could 
reason a bly be expected to avert tha t kn own ri sk. Th e Court agrees. Th e 
first tim e the a uthorities were made express ly awa re tha t Stuart Gipp was 
a suicide ri sk was whe n that fact was communicated by Mr Milsom to SCO 
Davis a t a bout 3.50 p.m. on 9 February 1999. The reaft er, t he authoriti es 
did a ll that could reasonably have been expected ol th em by initiat ing a 
se ll-ha rm form imm ediat ely a nd checking Stuart Gipp's ce ll within three 
minutes, at a bout 3.53 p.m. Tragicall y, Stu a rt G ipp was found ha nging a t 
a bout t he same time. The PECS re port specifica lly conclud ed that th e 
staff dea ling wit h the s itu a tion th ereaft er worked with speed and skill 
a nd did a ll that th ey could to revive him. 

The qu es tion therefor e a r ises as to whethe r th e authoriti es ought to 
have known that Stuart G ipp was a sui cid e ri sk. The Court notes that 
Stuart Gipp a keel to see a doctor on two occas ions on th e morning ol the 
clay on which he ha nged himse lf. Ne it her requ es t was ultimate ly fulfill ed 
and he d id not see a doctor wh ile he was in custody. In addition, Stuart 
Gipp told PCO Stevens that morning that he was a drug user a nd PCO 
Stevens stated that he was, for that reason, conce rned a bout Stuart 
G ipp's hea lth , but not hi s safety. While the Cou rt is grea tl y conce rned 
t ha t the a bove inform a tion was not record ed on Stua rt G i pp's PER form, 
which it clearl y should have bee n, a nd tha t no one with overall 
res pon sibili ty for hi s we lfar e admit s to being awa re ol each of th e a bove 
facts, it ca nnot conclud e tha t, in th e circumsta nces of th is case, the two 
requ es ts to see a doctor a nd a knowledge that St uart G ipp was a drug 
use r ought , in themselves, to have been sullicie nt to put the a u thoriti es 
on not ice tha t Stuart Gipp was a suicide ri sk. 

In reaching th e a bove conclu sion , the Court has a lso ta ken into account 
t he ava il ab le evidence about Stuart Gipp 's demeanour tha t morning and 
the circum sta nces su rrounding hi s requ es ts to see a doctor a nd the 
revelation tha t he was a drug use r. The Court notes that Stuart G ipp did 
not have any known history of menta l health probl ems or ui cicl a l 
tende ncies . Whe n he first as ked for a docto r at abo ut 8. 15 a.m., he stated 
that it was for perso nal reasons a nd that, whil e he wou ld have waited to 
see on e until he got to prison, he prclcrrcd to sec a doctor be forehand as 
he be li eved that it wou ld be more difficu lt once he was in prison. Up until 
that point , Stuart Gipp had acted a t a ll tim es in a norma l fas hion , showing 
no particul a r s igns of phys ica l or me nta l dist ress . In those circumstances, 
both PS Sterne a nd Dr Gvvyn n conclud ed that Stua rt Gipp's requ es t to see 
a doctor was not urge nt and left the matter to be dealt with by Group 4-, 
whose staff were shortly the reaft er du e to transfer Stuart Gipp to court. 
At the tim e of hi s la te r requ es t to PCO Banks to see a doctor, there is no 
evide nce to suggest that Stuart Gipp appeared to Group 4 staff to be 
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unwell. Although PCO Stevens reported that Stuart Gipp had initially not 
responded to his questions at about that time, he also stated that Stuart 
Gipp had perked up a little after he had continued to talk to PCO Stevens 
following his admission of being a drug user. Mr Milsom reported that, 
during his visit at 1 I.15 a.m., Stuart Gipp appeared to him to be rather 
unwell, but not dramatically so. His demeanour was calm, rational and 
responsive. 

In the above circumstances, the Court concludes that there is no 
evidence of anything about Stuart Gipp's actions or behaviour that ought 
to have put the authorities on notice that he was at a real and immediate 
risk of suicide either at the times at which he requested a doctor or when 
lw revealed that he was a drug user. 

The applicant submits, hm1T\'tT, that, had the authorities acted with 
reasonable care - in particular by ensuring that Stuart Gipp was seen by 
a doctor and/or by the community psychiatric nurse, who was on duty at 
the court that morning - there is a real possibility that they would have 
been made aware of Stuart Gipp's vulnerability to the risk of suicide. The 
Court finds this assertion to be too speculative. While the Court docs not 
regard it as appropriate to apply a "real possibility" test, \1·hich it finds 
puts the threshold far too low for the purposes of determining whether 
there has been a violation of Article 2, the Court would reach the same 
conclusion even on the basis of such a test. It cannot conclude on the 
available evidence that there was a real possibility that, had Stuart Gipp 
been seen by a medical professional at a time prior to his bail application 
at about 2.50 p.m., the authorities would have become aware that he was 
at a real and immediate risk of suicide, nor that the calling of a doctor 
would have made any difference to the tragic outcome. The Court notes 
that, from 2.50 p.m. onwards, a doctor would have been unavailable, even 
if called, as SCO Davis had been trying to get one to attend another 
detainee since that time \\·ithout success when she spoke to Mr Milsom at 
3.50 p.m. 

While the Court regards it as most unfortunate in the circumstances 
that Stuart Gipp was not seen by a medical practitioner, it would be pure 
speculation to conclude that the summoning of a medical professional 
would have had the result which the applicant contends. 

Indeed, the Court observes that the available evidence points more 
strongly towards the suggestion that Stuart Gipp became a real and 
immediate suicide risk only after he had been remanded to Glen Parva, 
following his unsuccessful bail application. As set out above, up until 
that time Stuart Gipp's demeanour is variously described as normal, 
compliant, cairn, rational and responsive, with no particular signs of 
mental or physical distress. However, once he was remanded to Glen 
Parva at about 3.20 p.m., his demeanour was said by PCO Moore to have 
changed almost instantly. His deflated and non-responsive demeanour 



YOU\IGER v. T ll E Ui\ ITED Kl.\IGDO~I DECISIO:\ 309 

was confirm ed by PCO Cannon short ly after th e bail hea ring; and 
Mr Milsom describes Stuart G ipp's unhappiness a bout having bee n 
remanded Lo G len Pa rva, ta lking of diffi culties tha t he had ex peri enced 
t here in t he pas t and t hat, du ri ng that co nve rsat ion, he stated that he 
might kill himse lf. Mr Mi lso m saw Stu a rt Gipp on th e eve nino- of 
8 Febru a ry 1999, on the morning of 9 February 1999 a nd betwee n about 
3.35 a nd 3.45 p.m. on 9 February 1999. It was on ly on that last occas ion, 
wh ich fo ll owed t he rema nd to G len Pa rva, that Stuart G ipp ment ioned 
tha t he might harm himse lf. Stuart Gipp's brother had not ment ioned to 
a ny a uthority prior to the dea th that a fr iend of St ua rt 's had report ed that 
he had previous ly sa id tha t he wou ld ki ll himse lf if he eve r had Lo go back 
Lo G len Pa rva. Wh il e th e Court has ta ke n fu ll account of th e d iffe rent 
description that Stuart Gipp 's brother recounted in relation to his 
de meanour in court a t his ba il a pp lication that afternoon , this does not 
de tract from the descr ipt ion of his be haviour prior Lo that hea ring, no r 
from the infere nce that can be drawn from the evid ence t ha t his 
demeanour cha nged markedly a ft er he had been remanded Lo G le n Pa iva . 

The Court is c ritica l of th e fa il ure of the re levant staff to not e this 
change of demeanour on Stuart G ipp's PER form. H owever, Stuart Gipp 
was see n by hi s so licitor, Mr Milsom, very short ly afte r th e decision 
to remand him in custody a nd Mr M ilsom commu nica ted th e threat 
that Stuart Gipp had made to ki ll him se lf imm ed iate ly afte r t ha t 
consultation. In a ll th e circumstances, the Court cannot conclude that 
St uart Gipp ought to have bee n known Lo the a uthor iti es as a rea l and 
imm ed iate risk of su icicl e pr ior to Mr M i Isom 's communicat ion of t ha L 
inform at ion to SCO D avis a t about 3.50 p.m. 

In the above c ircum stances, th e Court concludes th a t Stua rt Gipp's act 
in ha nging himse lf was not reaso nab ly foreseeab le. As the evide nce does 
not es tab li sh that he was, or oug ht to have bee n, kn own to th e a uthoriti es 
as a rea l a nd imm ed ia te suicid e r isk, the aut horiti es cannot be found, on 
the Cour t 's es tabli shed case-law, to have been in breach of Art icl e 2 of the 
Conve ntion on th e bas is th a t they fai led in th eir posit ive ob ligation Lo 
protect his life. 

H owever, th e app li cant furth e r submit s that , as an e nha nced risk of 
sui cid e is a we ll-known featu re of the custodial s ituat ion, the safest 
course is to adopt a m in imum ·tandarcl of care a pplicabl e to a ll prisoners, 
which, in th e prese nt case, wou ld e ncompass th e po licy set out in Hom e 
Office Circu la r no. 92/ 1968 requir ing tha t ce ll hatc hes shou ld be closed 
when t he ce ll is occu pied because of the fact t hat they coul d otherwise be 
used for th e a ttac hm ent of ligatures . That minimum sta nda rd would not 
depend upon the custod ian hav ing specifi cally ide nt ifi ed a part icu la r 
prisoner as presenting a specia ll y enhanced r isk of suicide, but wou ld 
apply to a ll prisone rs in acknow ledgm e nt of the d iffi cu lt ies in mak ing a 
precise assess m ent of suic id e ri sk. 
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While the Court welcomes and encourages authorities to make the 
greatest efforts to ensure that all prisoners are kept in a safe custodial 
environment, it finds that the failure to follow Home Office Circular 
no. 92/1968 in the present case cannot, in itself, give rise to a violation of 
Article 2 of the Convention in the absence of actual or imputed knowledge, 
on the part of the authorities, that Stuart Gipp was a real and immediate 
suicide risk. 

The Court rejects the logical effect of the applicant's above argument 
that every prisoner should be treated as a real and immediate suicide 
risk merely by virtue of being a prisoner. While the Court recognises 
the vulnerability of those in custody and could accept as a general 
proposition that the risk of suicide amongst those in custody may be 
higher than amongst those in the general population, there is no 
evidence before the Court to suggest that the occurrence of suicide in 
prison in the United Kingdom is anything other than rare. The Court 
refers to the statistical information contained in the PECS report, set out 
above under the heading "Relevant domestic law and practice", which, 
while relating only to one geographical area, shows the percentage of 
prisoners handled who attempted self-harm to be very low, ranging from 
0.03% to 0.05% between 1996 and 1998. While no separate percentage is 
available for those who attempted suicide as opposed to other forms of 
self-inflicted injury, it would clearly be an even lower figure than that 
which includes all incidents of self-harm. 

Furthermore, the Court considers that to regard all prisoners as 
suicide risks would impose not only a disproportionate burden upon the 
authorities in the unusual situation where they are under a positive 
obligation to prevent an individual from taking his or her own life, but 
also a potentially unnecessary and inappropriate restriction on the 
liberty of the imlividual prisoner. The Court does not find that Article 2 
imposes any such minimum standard upon the State in circumstances 
where there is no other evidence that an identified individual is a known 
suicide risk. 

In relation to the criticisms that the applicant makes of the PER forms, 
the Court finds that the timings of the various events referred to in this 
decision accord not only with the entries on the second page of the first 
PER form, but also with the factual findings of the PECS report. As such, 
the Court does not have any reason to doubt their accuracy. Excepting the 
criticisms that it has already made above in relation to the failure to 
record significant information on Stuart Gipp's PER forms, the Court 
does not find it necessary to make any farther finding in relation to the 
manner in which the PER forms were completed in the present case. 

Finally, the Court notes that the applicant does not allege that Article 2 
was breached by the failure of the State to satisfy the investigative 
procedural obligation inherent in Article 2, accepting that, on the facts of 
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this case, th e inqu es t into Stuart Gipp's dea th satisfi ed that req uirement. 
The Court does not find a ny reason to disagree with that conclusion. 

For the reasons s ta ted above, t he Court conclud es tha t the ap plicant 's 
complaints under Arti cle 2 of the Convention must be rej ected as 
manifes tly ill-found ed within the meaning of Articl e 35 §§ 3 and 4. 

Notwithstand ing its above conclus ion , the Court consid ers it 
a ppropr iate to express its pa rti cular di squiet about the fact t ha t th e 
guidance conta ined in Home Office C ircular no. 92/ 1968 and in Group 4's 
own int e'rna l memora ndum of JO J a nuary 1999, that ce ll door hatches 
should be ke pt closed whe n the ce ll is occupied, was not fol lowed in the 
current case and th at the Group 4 staff in the present case were 
a ppa rentl y s ti ll not awa re, a t the t ime of the inqu es t a lmost one yea r 
afte r Stua rt Gipp's dea th , tha t the purpose of th e inte rn a l memorandum 
was that of sui cide prevention. 

C. Article 13 of the Convention 

The Government submit t ha t, as there has not bee n an a rguab le breach 
of Art icl e 2, there has a lso not bee n a ny violat ion of Article 13 of the 
Conve ntion. Alternatively, t hey a rgue tha t th e PECS inves tigation and 
the inqu est, viewed toget her , provid ed the applica nt with an e ffective 
remedy. 

The app li cant subm its that , if th ere has been a violat ion of Arti cle 2 on 
the facts of the case, as ave rr ed by her, Article I 3 of t he Conve ntion has 
also bee n breached because dom est ic law fai led to provide a n effec tive 
remedy therefor. As in Keenan Qudgmcnt cited above), the applicant was 
not a ble to pursu e a ny remedy which was capab le of dete rmining the 
liabil ity of the Sta te for the dea th of her son or which provided 
compe nsation in respect thereof. 

Th e Court reite ra tes that Art icl e 13 a ppli es on ly whe re an individu a l 
has a n "argua ble cla im " to be th e victim of a viola tion of a Convention 
r ight (see Boyle and R ice v. the United Kingdom, judgment of 27 Ap ril 1988, 
Seri es A no. 13 1, p. 23, § 52). 

The Court has found a bove that the a pplicant 's complaint under 
Article 2 is manifes tl y ill-founded. For simila r reasons, th e a pplicant does 
not have a n "arguab le claim " a nd Article 13 of the Conve ntion is th ere for e 
inapplicable to her case. I t fo llows th a t th is part of the app lica tion is a lso 
manifestly ill-founded with in th e meaning of Article 35 § 3 of the 
Conve ntion a nd must be rej ected pursuant to Article 35 § 4. 

For these reasons , the Court , by a majority, 

Declares the a pplica tion in admissible. 
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SOM.MAIRE1 

Suicide en garde a vue 

Article 2 

Vie - Suicide en garde a vue - Obligations positi ves - Question de savoir si Les autoriles 
auraienl dfl connailre le risque de suicide - Lacunes dans l'enregislrement des i11formatio11s -
Previsibilitrf du suicide - Critere de " /;ossibiliti reelle" - Absence d'exigence quant a 
l'apjJlication d'une norme de vigi lance minimale pour /ous Les detenus afin d'evi ter Les suicides 

* 

Le fi ls de la rcqu e rante, Stuan G ipp, fut a rrc te e n fev ri cr 1999 pour des infrac tions 
a u cod e de la route et conduit a un post e de police, ou ii vit un solicitor a qui ii confi a 
qu ' il etait hero"inoman e. Le solicitor l' in forma qu e le medecin de la police pourrait 
Jui prescrire des medica ment s ma is d ivu lgue ra it sa toxico ma ni c, cc qui 
diminu era it ses chances d'e tre libere sous ca ution. Bie n qu c Stuart G ipp a it 
redout e de pass er la nuit en garde a vue, le solicitor d ecla ra pa r la suit e qu 'a ce 
mom ent-l a, ii ava il un eomportem ent rat ionn el e t s'exp rim a it cla ireme nt. Le 
lc nd emain ma t in , Stua rt G ipp d ema nda a voir un med ecin en indiqu ant 
se ule ment qu c c'e ta it pour une « ra ison pe rsonn ell e ». II d ecla ra au policicr d e 
se rvice qu ' il prfferait consulte r un medccin avant d 'a lle r e n pr ison ou ce la Jui 
se rait plu · diffi cil e. Le poli cier et le med ecin d e la po lice cs tim e rent qu c ce tt e 
de ma nd e n'ava it pas de caractc re d 'u rge ncc e t qu' il n 'y ava il pas de ra ison 
d'atte ndre pour le conficr a la societe Group 4 (societe pr ivee chargec des 
escortes cntrc lcs tribuna ux e t la prison), qui pourrait appe ler le medecin 
u lter ieurem ent. Le policie r declara par la suite qu c Stuart Gipp n'ava it monire 
a ucun signe de so uffra ncc ph ysiqu e ou me nt a le penda nt sa ga rde a vue a u postc 
de police. Stuar t Gipp fut rcmis a la socie te Group 4, dont lcs agents furcnt 
in formes d e la demand c de l' interesse de consu lte r un med ccin. Stuart Gipp 
re nouvela sa dc ma nde un e fo is arrive a u tr ibuna l puis avoua sa tox icoman ic a 
l'un des ga rdi cns. L' infirmi cre psychia triqu e de sccteu r a rriva cl a ns la ma tin ee, 
ma is ne l'exam ina pas. Lorsqu e son solicitor Jui re ndit visit e, ii trouva Stua rt Gipp 
ca lm e, rationn cl e t ouve rt a u d ia logue, bi en qu ' in qu iet a la pe rspective d 'e t re place 
e n d ete nti on provisoi re . A !' issue d e l'audi ence, le tribun a l ordon na le pl acemen t 
de Stua rt Gipp e n detention provisoire clans un e tab lissemc nt pour j eun cs 
dc linquants. L'age nt qu i l'ava it escorte dcc la ra plus ta rd qu' il ava it c u un 
comportcme nt ca lme e t normal jusqu 'a u rej c t de sa demand c de li beration sous 
caution, a la suite d e quoi ii c ta it d eve nu sil encieux. Apres !'aud ience, le solicitor 
de St uart G ipp Jui rendit visite e t le t rouva ext rcm em ent ma lh eureux d 'e tre 
cnvoye dans l'e ta bli sse mcnt en cause. Stuart Gipp parla d e su icide, ce dont le 

I. Rcdigc pa r le grefTe, ii ne li e pas la Cour. 
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solicitor in fo rma la res ponsa bl e d es la fin de l'c nlrc ti cn. U n mc mbre du pe rson ne l 
fut envoyc pour voir Stua rt G ipp. Ce lui-ci, cl a ns les qu elqu es minut es qui s'c ta ient 
ecoul ees d epuis la fin de l'e ntre ti e n, s'c ta it pc nclu avec scs lacc ts a u guichct ouvcrt 
de la portc d e sa cellul c. Le personn el tc nta de le ranim cr. II fut tra nsporte en 
a mbul a nce a l'h6pita l, OU ii cl ececla le le nd ema in. 

U ne enqu ete officie ll e fut ouve rte sur le dece" Le rapport rcvcla notamm ent qu e 
cc rta in cs inform a tions importa ntes n 'ava icnt pas c te co ns ignees sur le formu la ire 
cl 'cscortc qui accompagnc lcs cl e tc nu s (lcs cl c ma ncl cs repetecs d e Stuart Gipp de 
voir Lill mcclccin , sa tox icoma ni e, son cha ngcmc nt de co mporte ment a !' iss ue d e 
!'audie nce). Le rapport cl 'c nqu e tc fai sa it eg·a lement c tal d 'un memora ndum 
diffuse a ux age nts d e Group 4 un mo is ava nt le dcccs de Stuart Gipp c l clonna nt 
pour in struction d e vc ill cr a fc rm er lcs guichcts des portcs de cc llules lorsqu c les 
ce ll u lcs c ta icnt occu pees. T out e fois, cc memorandum nc precisa it pas qu c cc tte 
instruction ava il pour bu t cl'empcchcr le· sui cid es . Le cla nge r potc nti e l qu e 
re prese ntai t le fa it de laisse r les gui chc ts ouve rts ava it d ej a c tc rnis en evidence 
cl a ns un e circu la ire offi cic ll c cla ta nt de 1968. Le pe rsonnel qui s'e ta it occupc d e 
Stuart Gipp avait clit lors de l'c nqu ctc qu ' il n 'a,·a it pas eonn a issa ncc du 
memora ndum et qu c la prat ique rl a it a lors de la isse r lcs g uiche ts ouvcrts . La 
requerant c fut in form ec pa r scs avoca ts qu 'cllc n 'ava il a ucun motif' va la bl e 
d ' int c nt cr un e ac tion e n clomrn ages- int crc ts e t qu 'c ll c n'aura it clone pa · droit a 
!'ass ista nce judicia irc. II lui fut e n consequ ence imposs ibl e d 'e ngage r un c 
procedure judicia ire pour reche rcher s i la res pon ·a bilit c des ga rcli cns d e so n Iii · 
e ta it engagce au motif qu ' ils n 'ava icnt pu prcve nir so n dcccs, ou d e d e ma nde r 
repa ra tion qua nt au cl eccs. 

Article 2: la ques tion a examin er es t ce ll e de savoir s i les a utoritcs a uraic nt du c tre 
a u couranl qu e Stuart G ipp ri squa it de sc sui cicl e r, sachant qu e la requcrante 
reconnalt qu c les autoritcs onl fa it tout cc qu c l'on pouvail ra isonn a bl cm cnt 
a tte nclrc d 'c ll es d es qu 'c ll cs ont c tc cx pressement in formces de !'ex istence de ce 
ri squ c. Bie n qu ' il so il preoccupant qu c les cle mancles d e Stu a rt Gipp d e voir un 
mcdecin e t sa toxicoma nie n 'a icnt pas etc cons ignees pa r ccrit , ces inform a tions 
n 'e tai e nt pas suffisantcs pour fa ire comprcnclre aux a utoritcs qu e ce lui-ci ri squait 
d 'a ttentc r a sa vie. En c fTct , ii n 'ava it pas d 'a nt ecede nts d e troubles mcntaux ou de 
tend a nccs suicid a ircs, e t son comporte mc nt <luranl sa detention n'ava it rcvc lc 
a ucun ·ig ne pa rticu li e r d e soufTra nce phys ique ou mc nta le. L'a ffirm at ion de la 
requ cra ntc sc ion la qu c ll c l'exa mcn de on fil s pa r un mcclccin ou par l' infirmi erc 
psychi a triqu e a ura it donn c a ux a utoril cs unc poss ibilitc ree ll c d e se re nd re co mpte 
d es tcnda nces su icida ircs es t par trap spccu la t ive . Le erit c re d e « possib il il c rce ll e » 

place rait le se uil d e viola tion de !'a rticl e 2 bca ucoup trop bas, ma is mcme e n 
l'u tilisa nt , ii se ra it purcment specula tif de conclure qu 'avant l'a ucli cncc un 
profess ionnc l de la sa ntc a urait ave rti les a utori tes e t cvit c le d eccs. De fa il , le 
comportc mc nt d e Stuart Gipp n'avait cha nge qu 'apres le rej c t de sa d c ma nd e d e 
liberat ion sous ca ution !ors de !'a udi ence. Compt e tcnu de !'e nsembl e de ccs 
circonsta nccs, on nc sa ura it co nclure qu c lcs a utorit es a ura ie nt du savo ir, ava nt 
qu e son solici tor nc les avc rti ssc de l'e ta t d 'csprit d e son c li ent, qu ' il y ava il un 
ri sq ue ree l e t imm ecli a t qu c cc derni er sc sui cide. Des lors, son d eces n'e ta nt pas 
ra isonn a bl emen t previsibl e, les a utorites n 'ont pas fa illi a !'obliga tion positive d e 
prot cge r la vie qui le ur incombe e n ve rtu d e !'a rticle 2. 
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La requ era nte a fTirm e e n outre qu e, compt e tenu du ri squ e accru de suicide parmi 
la popul a tion ca rcc ra le, la solution la plu s slire pour les a ut oritcs eonsis tc a 
adopte r pour tous lcs detc nus une norm e d e vigila nce minim a le, comporta nt 
notamm e nt de ferm e r les g uichets des port cs de cc ll ul es . T out cfo is, 
l' inobse rva t ion de !' in struction d e 1968 co ncc rn a nt lcs guichc ts ne sa ura it en soi 
dorme r li eu a un e ,·io la tion d e !'article 2. De plus, lcs donn ecs s ta ti s tiqu cs 
dispon iblcs indiqu ent qu c lcs suicides d e de tc nus a u Royaum c-Un i sonl ra res . 
Conside rer tous lcs de tcnu s comm e des suicid es en pu issance imposera it un 
fa rd ea u excessif a ux a utorit es a insi qu c d es res trictions potcnti e ll e ment inutil cs 
e t inappropri ecs a la libe rt e de l' individu. L'arti clc 2 ne prcscrit a ucun c no rm c 
minim a lc d e cc type a l' Eta t e n !'abse nce d e tout a utre clem ent montra nt qu e lcs 
tcnd a nccs sui cida ircs d'un individu donn e e ta ient connu cs : dffa ut ma nifes te d e 
fo nd ement. 
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EN FAIT 

La requerante, M"" Margare t Younger, es t une resso rti ssante 
britann iqu e nee en I CJ.'i3 e t res icl a nt clans le Cambridges hire, e n Angle­
te rre. E ll e es t represent ee devant la Cour par M" M. Scott, avocat a 
Lonclres . 

A. Les circonstances de l 'espece 

Les raits de la cause, te ls qu ' il s ont e te ex poses par les parti es, peuvent 
se res urn e r comrne suit. 

Le fil s de la req uerante, Stuart Gipp, rut retrouve pendu parses lacets 
de chauss ures, qu'i l avait a ttaches a la targett e du gu iche t ouvert de sa 
ce llul e, a lors qu 'il eta it en ga rd e a vue a la Magistrates ' Court de Lion Ya rd 
a Cambridge, le 9 revri er 1999. II deceda a l' hopital le le nd emain matin a 
9 h 55 . II e tait age de ving t ans. 

Stuart Gipp avait ete arrete et place en garde a vue a u poste de police 
de Pa rks icle a 16 h 20 le 8 revri er 1999. Le poli cier qui avait procede a 
l'a rrestat ion, le brigadie r-cher MacLoughlan , indiqua clans sa depos ition 
qu 'a 17 h 15, lorsq ue sa m ise e n detention rut a u tor isee, Stu a rt G ipp 
etait docil e et calme. 

D ans un e deposition du 2 1 revri er 1999, M. Mil sorn, sol'icitor de Stuart 
G ipp a l'cpoque des fait s, cl eclara qu'i l s'c tait rendu aupres de son cli ent 
a u poste de police de Pa rkside vers 19 h 50 le 8 revr ier 1999. Stuart Gipp 
lui avait confle qu ' il eta it hero'inornane e t comrne n<;a it a se trouve r en eta t 
de ma nqu e. M. Milsom lui avait demand e s'i l vou lait vo ir un rn ecl ecin de la 
po li ce e t ex plique qu e, cl a ns la region, ees prat icie ns avaie nt pour ha bitude 
<l e prescrire du T emazepa n pour comba ttre l'etat de ma nqu e. I I avait 
ajoute qu e beaucoup de ses cl ients se trouvant clans la rneme si tuat ion lui 
avaient clit que ce medicament ne sou lagea it gue re leurs souffra nces. II 
avait aus i ex pliqu e a Stu art Gipp que les entreti ens qu e ce lu i-ci pourrait 
avo ir avec le medecin de la pol ice ne seraie nt pas confidenti e ls, ca r le 
medecin porterait imm cd iatement les in formations recueilli es su r le 
registre de garde a vue . II l'avait inform e qu e, si le brigadier-Cher de 
service apprenait qu e Stuart Gipp eta it hero'inomane e t au chom age, ce la 
reduira it ser ieusem ent ses chances d 'e tre li bere sous caution so it par la 
police so it , plus tarcl , par le tribuna l. Apres qu elqu es echanges, Stuart 
G ipp avait declare a M. Mi lsom qu ' il ava it decid e de ne pas a ppe le r tout 
de suite le mecl ecin . Scion M. Milsom, Stuart Gipp sem bla it redouter de 
passer une nuit en garde a vue ma is se com portait de manie re rat ionnell e 
et s'exp rirna it clairement. 
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Le 8 fevrier 1999 a 22 h 59, Stuart Gipp fut inculpe de plusieurs 
infractions: conduite dangercusc, conduite sans perm is et conduitc sans 
assurance ou MOT (certificat attestant du bon etat de la voiture). La 
police refusa de le liberer sous caution. 

Le 9 fevrier 1999, vers 8 h 15, la detention de Stuart Gipp fit l'objct d'un 
controle. L'interesse demanda alors a voir un medecin pour «raison 
personnelle ». Le brigadier-chef Sterne, policicr de service, nota clans le 
rcgistre de garde a vue avoir dit a Stuart Gipp qu'il prendrait Jes 
dispositions necessaires pour qu'un medecin !'examine a la Magistrates' 
Court de Lion Yard, OU Stuart Gipp devait etre transfere sous peu. A 
8 h 25, le brigadier-chef Sterne inscrivit ce qui suit clans le registre de 
garde a vue: 

"Parle avcc le meclcl'in de la polil'l', It- D' Gwynn. II nc s'agit pas d'utH' urgt·ncc. (Le 
drtcnu declare qu'il est difficilc de \'oir un medecin en prison- oii ii croit qu'il va aller­
ct souhaite en voir un avant d'y ctre cnvoyc.) Question a transmcttrc a la soeictc Group 4 
[socictc de securitc privee qui, conformrment a certaincs dispositions lcgalcs, assure Jes 
escortcs et la garde a ,·uc aux tnmcs d'un contrat avec le ministcrc de l'Intericur], qui 
sc rhargera d'appeler un lll<~dccin. » 

D'apres une declaration faite par le brigadier-chef Sterne le 10 fevrier 
1999, Stuart Gipp semblait satisfait de cet arrangement. Le brigadier-chef 
Stcrne avait explique que, lorsqu'il avait dcmandc a voir Ull medecin, 
Stuart Gipp avait precise qu'il aurait bien attendu d'etre en prison, mais 
que, comme ii etait difficilc d'y voir un mcdecin, ii prfferait consulter 
avant d'y aller. C'est pourquoi le brigadier-chef Sterne, apres s'etre 
entretenu aYec le medecin de la police, le D' Gwynn, avail conclu qu'il ne 
s'agissait pas d'une urgcnce. 

Dans sa deposition, le D' Gwynn declara se sou\'enir que le brigadier­
chcf Sterne Jui avait telephone vers 8 h 25 pour Jui dire que Stuart Gipp 
avait un probleme personnel clont ii voulait parler avcc un mcclecin et 
pensait que s'il etait condamne a la prison, ii Jui serait plus clifficile de se 
confier a l'un des mcdecins de la prison. II avait de plus ctc informe quc, 
pendant sa garde a vue, Stuart Gipp s'etait en permanence comporte 
normalement sans presenter de signe particulier de souffrance physique 
ou men tale. Le Dr Gwynn en avait conclu qu'il n'y avait pas d'urgence a cc 
que Stuart Gipp voie un medecin et que l'interessc pouvait etre remis a la 
societe Group 4 comme prevu, sans retarder les procedures judiciaires 
devant se tenir ce jour-la. Le D' Gwynn avait prie le brigadier-chef Sterne 
d'informer Group 4 que Stuart Gipp avait demande a voir un medecin, en 
laissant a cette societe le soin de l'appeler plus tard depuis la Magistrates' 
Court si le besoin s'en faisait toujours sentir. 

Le brigadier-chef Sterne declara que, pendant que Stuart Gipp etait 
sous sa garde, ii n'avait pose aucune difficulte et ne prcscntait aucun 
signe visible revelateur de problemes medicaux, et s'etait montre calme 
et resigne a la perspective d'aller en prison. Le brigadier-chef Sterne 
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ava it done cl it a u civi l res ponsable de la dete ntion, M. Mille r, e t a u ga rdi en, 
M. Hine, qu ' il conve na it d ' in fo rme r Group 4 qu e Stu a rt Gipp vo ula it vo ir 
Lill medecin. 

Vers 8 h 47, Stua rt G ipp fut place sous la gard e de Group 4 e n vue 
d 'e tre conduit a u t ribuna l. 

Comm e indique cla ns sa deposition du 11 fevrier 1999, M. Mi ll er 
expliqu a a ux agents de Group 4 a qui ii remit Stu a rt Gipp qu e ce lui-ci 
souha ita it voir le medec in de la police a u suj et d ' une qu es ti on 
personne ll e dont ii ne vo ula it pas reve le r la nat ure, que le D ,. Gwynn 
ava it e te a ppele pa r le brigadi er-chef Sterne et qu e Group 4 devait 
prendre contact avec le medecin depuis le t ribun a l a fin qu ' il se re nde 
a upres de Stu art Gipp. 

M. Mill er avait trouve tres in ha bi t uell e la dema nd e de Stu a rt Gipp d e 
vo ir un medecin pour un e qu est ion personn e ll e sans vouloir dire laqu ell e, 
ce pourquoi ii s'en souve na it pa rti culi e rem ent. II se ra ppelait auss i avo ir 
la nce d 'un ton des involte a l' un des agents de Group 4 qu 'il eta it pe u 
proba bl e qu ' il s appell e nt le rn edec in de la poli ce . Ce la ve nait de ce qu ' il 
ava it ente ndu dire pa r d'autres detenu s qu e Group 4 hes ita it a a ppeler le 
docteur pour qu elqu e motif q ue ce soit, en ra ison du cout qu e ce la 
represe nta it. En e ffet, ii s'agissait d ' une societe privee qui devait payer la 
visite medicale. L'agent de Gro up 4 in terpe ll e repondit qu ' il e ta it peu 
vra ise mbla bl e qu ' il s a ppell ent le rnedecin . 

Stu a rt Gipp a rriva a la Magistrates' Court vers 9 h 30. 
U n peu plu s tard (so it ve rs 9 h 50 d 'apres la mention fi gurant cl ans 

le ra pport redige pa r le se rvi ce de garde et d 'escort e de de te n us 
(Prisoner Escort and Custody Services - « le PECS » - un se rvice du minis tere 
de l'Interieur, ma is peut-et re a pres si l'on en croit le ternoignage d e 
M. Milsom cite plus bas), Stua rt Gipp demanda a ![. Ba nks, age nt 
principa l aupres de la societe Group 4, s' il pouvait vo ir un medecin . 
Comm e ii le decla ra a ux enqu eteurs du PECS le 17 fevri er 1999, 
M. Ba nks avait dema nd e a Stua rt Gipp de lui dir e ce qui n 'all a it pas . 
Stu a rt n'avait pas repondu , se born ant a repeter qu 'il vou lait voir un 
medecin. M. Banks ava it ex plique qu e Group 4 ava it pour habitude d e 
n 'appe ler le medecin qu e s' il y avait qu elque chose de pa r ticulier a lui 
s igna ler. Com me ii ne travaill a it pour Group 4 qu e depuis pe u de temps, 
M. Ba nks avait appele M. Stevens, lui aussi age nt principa l, pour qu ' il 
vienne pa rl er a Stu a rt Gipp. 

Lors de son entreti en avec les e nqu eteurs du PECS, qui eut li eu le 
18 juin 1999, M. Steve ns decla ra qu 'il avait pose qu elques qu est ions a 
Stu a rt G ipp. Cornm e ce lui-ci n'y reponda it pas, ii eta it entre clans la 
ce llule, lui ava it passe le bras a utour des epa ul es et demande ce qui 
n'all a it pas . Stuart Gipp avait repondu qu ' il e tait toxi com ane rnais ne 
vou la it pas qu e cela se sache. M. Steve ns avait pa rle encore un peu avec 
Stua rt Gipp, apres quoi ce lui-ci avait eu !'a ir un peu reconfort e. M. Steven s 
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declara avoir rapporte ces faits a M'"'" Davis, sa supcncure, qui aYait 
repondu qu'cllc s'cfforcerait de faire passer l'affairc dcvant le tribunal le 
plus tot possible. M. Stevens ctait rctourne en informer Stuart Gipp, qui 
avait semble tres content de la nouvelle. 

M. Stevens nia que M. Banks lui cut signale que Stuart Gipp avait alors 
demande a voir un medecin. Toutcfi:>is, ii indiqua avoir informe M"''" Davis, 
d'une part, de la demande antericurc de Stuart Gipp en ce sens, qui Jui 
avait ete transmise par la police en dcbut de matinee, et, d'autre part, du 
fait que Stuart Gipp etait toxicomane. II precisa qu'il n'avait pas inscrit 
ces faits Sur le formulaire d'escorte de Stuart Gipp. II ajouta qu'il etait 
inquiet pour la sante de Stuart Gipp, puisque cclui-ci sc droguait, mais 
pas pour sa securitc. D'aprcs Jui, Stuart Gipp ne presentait aucun signe 
de malaise physique et s'etait montrc bavard quand ii ctait allc lui parler. 

Lors de son cntrctien avcc lcs cnqucteurs du PECS, M"" Davis dementit 
avoir ete avertie avant 15 h 50 le 9 fhrier 1999 de la dcmande de Stuart 
Gipp de voir un medecin et dCclara n'aYoir jamais ell' informee du fait 
qu'il etait toxicomane. 

A 11 hcurcs, l'infirmiere psychiatrique de sccteur arri\·a au tribunal. 
D'aprcs Jes dires de M"''" Davis !ors de son entretien avcc lcs enqucteurs 
du PECS, lcs infirmieres psychiatriques de secteur rendent en general 
visite aux detenus qu'ellcs n'nnt pas encore Yus, mais elles restent 
maltrcsses de !cur decision. Les agents de Group 4 nc signalent un 
detenu a l'infirmiere que s'ils ont des preoccupations particulieres a son 
propos OU a la demande d'un solicitor. L'infirmierc ne vit pas Stuart Gipp 
de sa propre initiative et ii ne Jui fut pas non plus demande de !'examiner. 

A 11 h 15 le 9 fevrier 1999, M. Milsom se rendit de nouveau aupres de 
Stuart Gipp clans sa cellulc de la Magistrates' Court. Dans sa deposition, 
M. Milsom declara qu'alors celui-ci avait !'air d'aller plut6t ma!, mais 
sans etre clans un etat dramatique. II avait suggere a Stuart Gipp que le 
moment etait venu pour Jui de demander aux agents de Group 4 d'appeler 
le mcdccin. II lui avait explique que Jes conclusions du praticien ne seraient 
probablcment pas transmises au procureur, au greffier du tribunal ou aux 
juges et qu'a ce stade la visite du medecin ne compromettrait vraisem­
blablement passes chances d'etre libere sous caution. M. Milsom declara 
que, pendant cette visitc, Stuart Gipp s'ctait montre calme, rationnel et 
ouvcrt au dialogue. II n'y avait ricn d'inhabitucl clans son comportemcnt 
et ses rcponscs. II t~tait a !'evidence prcoccupc par l'l-vcntualite d'etre place 
en detention provisoire. II avait aussi declare qu'il reflechirait a l'idee 
d'appelrr un medecin; en cffct, ii nc voulait pas que sa mere sache qu'il 
etait hern'i!10111ane. Toutefois, M. Milsom precisa aux enqueteurs du 
PECS quc Stuart Gipp Jui avail dit qu'il avait deja dcmandf a voir un 
medccin, mais qu'aucun n'etait vcnu le voir. 

M. Milsom nc fit part aux gardicns d'aucunc preoccupation quant au 
bicn-ctrc de Stuart Gipp a !'issue de sa visitc, qui prit fin a 11 h 37. La 
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cellul e de St ua rt Gipp fut ensuit e contro lee, comm e ii est d 'usage, ce lui-ci 
se re ndit a ux toil e tt es e t on lui a pporta le dej eun e r. 

Vers 14 h 50, Stua rt Gipp fut conduit en sa ll e d 'audi e nce, oi:1 une 
de mand e de liberat ion sous caution fut prese ntee a ux juges . Ce ux-ci se 
re t irerent penda nt vingt minutes e nviron pour deliberer e t rej e te re nt 
cette de mande. Il s ordonn ere nt qu e Stuart Gipp fUt place en dete ntion 
provisoire pe nda nt sept j ours cla ns l'eta blissem ent pour j eunes delin­
quants de G len Pa rva (« Glen Pa rva »). D ans sa deposition, M. Ing le, 
g reffi er de la Nlagistrates' Court , declara que pendant !'audi e nce ri en 
n'avait a a ucun mom ent e t e dit a u nom de St uart Gipp pour indiqu er 
q ue ee l u i-ci eprouva i t des sou ff ra nees. 

L'age nt principa l de Group 4 qui accompagna Stuart Gipp en a ll e 
d 'a udi ence, M me Moore, decla ra a ux enqu e te urs du PECS que, penda nt le 
trajet, ii ava it par le sans probl eme appare nt e t que, !ors de !'audi e nce, ii 
semblait ca lme et s 'e ta it comporte norma lem e nt. Pe nda nt les de li bera­
t ions des juges, Stuart G ipp ava it par le e t pl a i a nt e avec e ll e . II a ll a it 
a lors bi en, e ta it de bonn e hum e ur e t bava rd. Ell e decrivit a ins i sa reac­
tion a l'annonce par les juges de so n place m e nt e n de tention a G len Pa rva: 

«Son comport e m cnl dans le box c ha ngca prcsqu c insla nl a nc m cnt. II sc replia sur lui­

memc Cl dcvint sil c ncieux. II n 'cxpr ima aucunc emotion CL ne pleura pas; ii nc cria pas 
non plus. On lu i diL d e rcpa rtir avec l'age nl co mm c c'es t l' hab itude. J c m 'a pproc ha i de 

lu i pour lui mc tlrc lcs m e nou cs mais ii me rcs isLa en rc tira nt le bras. J c lui pa rla i 

gentim cnt e n disa nt « a llons, la isscz-moi vous conduirc en bas ». II me la issa a lo rs lui 

passe r lcs m cno LL cs. En passa nL la pon e du box, ii tripola lcs me noLL es sur son poigne L 

ma is nc te n La pas vraimc nt de lcs e n leve r ( ... ) .J c lui pa rl a i touL le temps ma is ii nc me 

repondiL pas. II nc tra\na it pas e t nc rcfu sa it pas non plus de vc nir avec moi , ii e ta iljusLc 
s ilc ncicux ( ... ) Sa react ion n 'avai l ri c n d ' inhab ituc l c l nc m 'a la rma pas plus que 

d'ordin airc. » 

Le cha nge m ent d 'at titud e de St ua rt Gipp ne fut pas consig ne cl a ns le 
formu la ire d 'escort e. 

Raymond Gipp, le frere de Stua rt Gipp, fit une deposition a pres le 
deces OU ii decr ivit difffre mm e nt ]'at ti tude de Stuart Gipp a !'a udi ence 
ce j our-l a. II declara qu ' il eta it ass is a u fo nd de la sall e a u moment ou 
St ua rt Gipp e ta it e ntre . Celui-ci paraissa it troub le e t avait !'a ir cl 'avoir 
pl eure . Pe ndant !'audi ence, ii avait ba isse la te te e t comme nce a ple urer. 
II <l eclara a uss i q ue Stuart Gipp avait « beaucou p crie" tandis qu ' il 
ma rcha it dan · le couloir avec !'agent de Group 4 a pres l'aucli ence. II 
ajouta que Stuart G ipp n'avait jamais vo ulu par lc r de ce qui s'e ta it passe 
!ors de son precede nt sejour a G len Pa rva e t qu e, se lon l'un des a mis de 
St ua rt G ip p, ce lui-ci avait clit qu ' il e tu era it s' il devait y re tourn er. 

D 'apres les me ntions portees sur le formu la ire d 'escort e, Stuart Gipp 
fut reco nduit da ns sa cellul e a 15 h 25, OLI M. Mil som lui re ndit vis ite a 
15 h 35 . M me Canno n, agent principal, a ll a ouvrir la porte de la ce llule de 
St ua rt Gipp pour pe rme ttre a M. Milsom d 'effectu e r sa vis it e. E ll e vit qu e 
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Stuart Gipp avai t la tete clans Jes mains. Elle Jui annonc,;a que son solicitor 
venait le voir. II ne repondit pas mais se rendit clans la salle d'inter­
rogatoire sans un mot. Dans sa deposition, M. Milsom decrivit cette 
visite. Sur une question de sa part, Stuart Gipp avait indique qu'il avait 
demande a voir un medecin quelque temps auparavant mais qu'aucun ne 
lui avait rendu Yisite. YI. Milsom constata que Stuart Gipp etait 
extremement malheureux de la decision du tribunal; celui-ci avait 
declare qu'il nc pourrait supporter cette epreuve. II avait fait une 
reference generate aux difficultcs qu'il avait connues !ors de son 
precedent scjour a Glen Parva, mais sans vouloir en dire plus. M. Ylilsom 
decrivit en ces termes la conversation qui suivit: 

«Jc dis a Stuart quc nous pourrions f~1irr unc noun·llc dcmande de libl'ration SOLIS 

caution clans Sl')Jt jours. En cas de refus, nous pourrions presenter une dcmande de 

liberation sous caution auprcs d'un jugc [de la High Court) en prive. II declara alors «]e 
Ill' serai pcut-i'lrl' plus la. »jl' Jui cll'Jllallclai CC qu'iJ \'ouJait dire, a quoi iJ repondit qu'il Se 

pourrait qu'il sc suicide.Jc pris ccs propos au sericux: bicn qu'il ait parlt- d'un ton qui 
paraissait manquer de conviction, ii avail garde la tete baissfr tout au long de la 
con\'crsation, sauflorsqu'il a\'ait f'um6 unc cigarette. II scmhlait ahattu. » 

D'apres Jes horaires notes sur le formulairc d'escorte, la v1s1te se 
termina a 15 h 45. A 15 h 50, M. Milsorn informa M"'" Davis que Stuart 
Gipp avait demande a voir un mcdccin. Mm" Davis declara qu'elle n'etait 
pas au courant et expliqua q u 'aucun medecin n'etait disponible a ce 
moment car elle essayait en vain depuis 14 h 50 d'obtenir qu'un praticien 
se rende aupres d'un autre detenu. M. Milsom signala egalernent que 
Stuart Gipp menac,;ait de se suicider. M"'" Davis inscrivit sur le formulaire 
d'escorte qu'il y avait un risque d'automutilation. A 15 h 52, elle remplit 
en consequence le formulaire F2052SH prevu a cet effet. Vers 15 h 53, 
M"''' Cannon SC rendit a la cellule de Stuart Gipp pour effectuer un 
contr6le. N'ayant pas reussi a voir Stuart Gipp, clle proceda a un llOU­

veau contr6le. En ouvrant la porte exterieure, elle vit Stuart Gipp pendu 
par ses lacets a la targette du guichet ouvert de la porte de sa cellule. 

On dependit Stuart Gipp et on tenta de le ranimer. On appela une 
ambulance, des auxiliaircs rnl:dicaux et la police arriverent pour porter 
secours. Stuart Gipp fut transporte a l'hopital Addenbrookes, a 
Cambridge. C'est la qu'il dCccda par la suite. 

II existe deux formulaires d'escorte concernant Stuart Gipp. D'apres le 
Gouvernement, le second fut crl:e apres la pendaison, mais avant le deces, 
et ce parce quc le premier formulaire avait etl: cmporte par la police en 
vue de l'enqu(:tc sur la pendaison. 

Sur la premiere page du premier forrnulaire ctait cochee la case "pas 
de risque connu », ce qui aurait etc fait, cl'apres le Gouvernement, 
par M. Miller au moment ot'.1 ii avait confie Stuart Gipp a la garde de 
Group 4. La case "suicidaire/au tomutilation » etait elle aussi cochee 
et, sous le titre « autres renseignements » figurait la mention « risque 
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d 'a uto mutil a tio n ». Au cun e des me ntions insc rit es sur la prc miere page du 
fo r111ul a i1-e n 'e ta it acco mpagnec d 'un hora ire. La second e page e num era it 
Jes d ive r cvc neme nt s int e rve nus entre 8 h 47 e t 16 h 15, avec Jes hora ircs 
co rrcs pond a nts, 16 h 15 e ta nt l' he ure d 'arr ivee de la po li ce. II ava it 
no tam mc nt c te in scrit a 15 h 50 q ue M. M il som ava it dec la re q ue Stuart 
G ipp ri qu a it d e commet t re un e te nta tive d e sui cide. 

La prcmi e re page du second fo rmu laire ne m entionna it qu e Jes 
re nse igncme nts conce rnant S tu a rt Gip p a ins i qu e la liste d e ses a ffa ires 
pc rsonn c ll es. Sur la seconde page fi g u ra ient des me nt ions acco mpagnees 
d' hora ires a co rn ptc r d e 16 h 15. 

Le PECS me na un c e nqu etc sur le d eces d e S t ua rt G ipp. Le rapport qui 
en resu lta fut rem is a u coroner le 26 aou t 1999 et une co pi e en fut e nvoyce 
a ux solicitors d e la requ erante le 17 nove mbre 1999. Ces d erni e rs la 
rec;ure nt le le ndem a in. 

Le ra pport fa isa it nota mm e nt e t a t des conclusions suiva n tes: 

- la po li ce n'a pas re m is a la societe Grou p 4 copie du fo r m u la ire 
d'esco r te ni Je registr e cJ e garde a \/U C cJ e Ja po lice pour Ja per iocJ e qu e 
Stua rt G ipp a passce a u paste d e police d e Pa rkside, ni inscrit sur le 
form uJa ire cJ'eSCO rt e Ja cJ ema ncJ e cJ e vo ir Ull med ecin fo rmuJ ee par 
J' in tCreSSC a Jors q u' iJ eta it en garde a Yue; 

- Jes in fo rma t ion · suiva ntes, qui a urai e nt du fi g ure r sur le formu la ire, 
n 'y eta ient pas inscri tes : Stua r t G ipp ava it de ma nde a vo ir un med ecin , 
d 'abo rd pe nda nt sa ga rd e a vue a u pos t e de police pui s a la Magistrates' 
Court ; Stu a rt G ipp c ta it tox icoma ne; M. Steve ns e ta it inqu ie t pour la 
sa11te, e t 110 11 pour la securit e, d e Stu a rt Gipp ; le comportem e11t d e celui­
c i ava it cha nge a l'a11nonce de la d ecision des juges d e le place r en 
d ete nti on proviso irc a G len Pa rva; 

- Stu a rt Gipp n'a pas rcc;u la vis ite de l'infirm ie re psychia tr iqu c d e 
scc te ur ; 

- lorsqu ' il a trouve Stuar t G ipp p r. 11du , le personne l a reagi avcc 
rapicl it e e t e ffi cac ite e t fa it tout ce qui e ta it en son pouvoir pour le 
ra 11 1m er. 

Le ra pport me nti onna it egale ment !'ex is te nce d 'un me morandum 
adresse a tous Jes age nt s de Group 4 trava ill ant a u tribuna l e t e ffec tu a nt 
d es escort es cl a ns le sec le ur 4, e n da te du 10 j a nvie r 1999 (so it un mo1s 
ava nt le d eces de S tu a rt G ipp), don t la te neur e ta it la suivante : 

«Guichets des portes d e cellules 

Tousles guich ets des portes de cellules d o ivent etre e n positionfermee lorsqu e 

les cellules sont occupees. Cette mesure pre nd effet immediatement. 

Tou1c dffcc tuos i1c des guichcts do it etrc signa lcc im mcd ia tcrnent au rcsponsablc d u 
t ri buna l. » 
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Le memorandum n'indiquait en rien que ce changemcnt de pratique 
concernant les guichets visait a prevenir Jes suicides en faisant en sorte 
de supprimer tous les points de suspension potentiels a l'interieur des 
cellules, reduisant OU climinant ainsi les occasions d'automutilation. Le 
rapport du PECS recommandait que toutes les societes chargees de 
l'escorte de dctenus soient averties du danger que representait le fait 
de laisser ouverts Jes guichets des portes de cellules et de ce que ces 
guichets devaient etre fermes sauf s'il etait possible d'exercer une 
surveillance etroite. 

Les 19 et 20 janvier 2000, le coroner du comte de Cambridgeshire, assiste 
d'un jury, proceda a une enquete judiciaire sur le deces de Stuart Gipp. 

Lors de ccttc cnquete, Jes agents de Group 4 declarerent qu'il 
etait d'usage a la Magistrates' Court de Cambridge de laisser tous Jes 
guichets des cellules ouverts. Ils indiquerent aussi qu'ils ne savaient 
pas exactement quelle ctait la politique generale de Group 4 concer­
nant les guichets ni meme s'il en existait une. Tous les agents 
qui temoignerent, soit indiquerent qu'ils n'etaient pas silrs que le 
memorandum ait ete porte a leur attention avant le deces de Stuart 
Gipp, soit affirmerent categoriquement que tel n'avait pas ete le cas. 
Ils ne se rapprlaient pas non plus ncttement avoir suivi une formation 
sur le risque que presentaient les guichets ouverts en matiere de 
suicide, ni du contenu d'une eventuelle formation. Mm" Davis, 
responsable de la sccurite des detenus confies a la societe Group 4 a la 
Magistrates' Court, declara qu'elle n'avait toujours pas ete informee du 
but du memorandum, alors que prcs d'un an s'ctait ecoule depuis le 
deces de Stuart Gipp. 

En rendant le verdict de suicide, le jury constata que le non-respect 
de certaines procedures par les responsables et la connaissance qu'avait 
Stuart Gipp du lieu ou ii devait purger sa detention constituaient des 
facteurs ayant contribue a sa mort. 

Le 23 sepkm bre I 999, la requerante charge a un cabinet de solicitors de 
la conseiller et de I' aider clans le cadre de l'enquete sur le deces de son fils. 
II lui fut indique que ni elle-meme (puisqu'elle n'etait pas a la charge de 
Stuart Gipp) ni les heritiers de celui-ci n'avaient de motif valable 
d'engager une action en dommages-interets justifiant l'octroi de 
!'assistance judiciaire a partir d'une etudc comparee des frais et des 
benefices. Cet avis lui fut reitere par son solicitor le 23 fevrier 2000 et par 
un barrister le 3 mars 2000, aprcs la reception du rapport du PECS le 
18 novembre 1999 et la tenue de l'enquete. Elle n'etait done pas en 
mesure d'engager une action tcndant a rechercher si la responsabilite 
des personnes qui avaient la garde de Stuart Gipp ctait engagee au motif 
qu'ellcs n'auraicnt pas empeche son suicide en garde a vue, cc qui lui 
aurait permis d'obtenir reparation quant a son deces. 

La rcquerantc soumit sa requete a la Cour le 2 I mars 2000. 
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B. Le droit et la pratique internes pertinents 

1. Enquete judiciaire 

L'a rticle 8 de la loi de 1988 sur les coroners (Coroners Act 1988) enonce 
!'obliga tion de me ner une enque te judicia ire. Lorsqu ' il y a un mot if 
ra isonna ble de cro ire que la personne es t decedee en prison, le coroner 
doi t te nir l'e nqu ete e n presence cl 'unjury. 

L 'enqu ete ne vise qu 'a etab li r les fa its sur les points precis su ivants : 
i. l'iclentit e du cl ffun t; ii . comm e nt, qu a nd e t ou le dffunt a trouve la 
mart («comment » signifi a nt « par qu e ll es vo ies» e t non «dans qu ell es 
circonstances gene ra les»); e t iii . les rense igne me nts dont la lo i su r l'c ta t 
civil ex ige l'e nreg is treme nt a !'occas ion d 'un deces (a rti c:e 11 § 5 de la loi 
de 1988 sur les coroners et a rticl e 36 du regle ment de 1984 sur les coroners, 
te ls qu ' inte rp re tes da ns l'a ffair e R. v. North Humberside and Scun thorpe 
Coroner, ex /1arte J amieson, Law Re/JOrts: Queen's Bench Division 1995, vo l. I 
(«ex /1arte J amieson ») ). 

Dans cet te cl e rni cre affa ire, la Cour cl 'appel a de fini comm e suit le role 
du coroner (page 26C): 

cdl es t du dcvo ir du coroner, e n sa qu a li1 6 de fon cti onna ire cha rge de mcnc r Jes 

c nqu eLcs judicia ircs, de vc il lc r a cc quc Jes fails pcrt in ent s fasse nt l'o bj e t d'unc 

invest iga tion comple te, equit a ble e t couragcusc, qu ' il siege avec un jury ou non. II es t 

tcnu d e prcnd re e n comp te la preoccupa tion ext rem e que s uscit e cl a ns le public un dcci:s 

s urvcn u en d etention. II doit ve ill er a cc quc Jes fa ils pc rtinents soic nt soumis a u 

CO ili ro le du public, nota mm cnt s' iJ ex istc des prcuves de ma Jve iJJ ance, d 'a bus O U 

cl 'inhumani tC.» 

L'article 11·2 du reglem ent de 1984 sur les coroners di spose: 

« Le ve rdic t nc doi t pas c t re cxp rim c en des tcr mcs qui pa ral tra icnt tranchcr la 

qu es tion 

(a) de la rcs ponsabili te pcna lc d 'un e pc rso nn c nomm cc ou 

(b) de la rcs ponsabil itc civil c.» 

L'a rticl e 42 est interprcte corn m e suit clans l'a ffa ire ex /1a rte J amieson 
(page 24B): 

« II n'a ppa rti cnt pas au coroner ou a u jury de tranchcr, ou de pa raltrc tranchcr, la 

ques tion de la rcs ponsa bil ite pcna lc ou civi lc, de des igner des coupab lcs ou d e 

d is t ribu cr des rcprochcs . » 

Dans l'affa ire R. (on the application ef Amin and Middleton) v. Secretaiy 
ef State for the Home Department, Court ef AjJpeal, Civil Division (England 
and Wales) 2002, p. 390, la Cour cl 'appe l a di t que, co rn pte tenu de 
!'adoption de la loi de 1998 sur les droits de l' homm e, qui es t ent ree en 
vigue ur en octobre 2000 et im pos e a ux coroners cl 'ag ir a partir de cette 
ela te en conform ite avec les droits enonces cl a ns la Conve ntion afin de 
res pecte r !'ob ligat ion cl 'e nqu ete clecou la nt de !'a rticl e 2, ii pourra it clans 
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certains cas se reveler necessaire d'autoriser unjury a rendre un verdict de 
((negligence du systcme» clans des circonstances OU le droit interne, 
notamment ex parte Jamieson, interdisait auparavant un tel verdict 
(paragraphes 91 et 92). La Cour cl'appel declare aussi clans cette affaire 
que, Iorsqu'une personne sc trouvant sous la garde de l'Etat decede, soit 
qu'elle soit tuce par un autre detenu soit qu'elle se suicide, !'obligation de 
mener une enquete dccoulant de !'article 2 entre enjeu (paragraphe 43). 

L'article 43 du rrglemen t de 1984 sur Jes coroners dispose: 

«Lorsqu'un rnro11rr pcnsc qu'il y a lieu de p1Tndrc des rncsurcs pour c1np<·chcr quc sc 
rcproduisc un incident mortd tcl quc cdui sur lcquel porte son cnquete, il est habilite a 
annoncer pendant ccllc-ci qu'il cntcncl faire rapport a cc sujet par frrit a la pcrsonnc ou 
~1 \1a11toritf ay;1nt I(' prn1Yoir d(' ptTndrl' pan·illt·s mcs111Ts, ('f ii !'SI hahilitf- ;'1 fairl' pa1Til 

rapport.» 

Un coroner et son jury n'ont pas competence pour octroyer une 
reparation quanta un deccs. 

2. Procedure en cas de dices conserutif a une n~~figence 

Conformcment a la common law, nu! ne peut percevoir des dommages­
interi'ts pour une faute ayant entralne le deces d'autrui. 

La loi de 1976 sur les accidents mortels (Fatal Accidents Act 1976) confere 
le droit d'agir en cas d'acte illicite ayant provoqu~ la mort. Elle dispose en 
son article I § I: 

«Si la mort ri'sultc d'un actc illicitc, d'unc negligence ou d'unc carcncc qui (s'il n'y 

avail pas cu mart) aurait habilite la pcrsonne touchee a engager unc action et pc1-rn·oir 
des dornn1ages-intCrCts en compensation, la pcrsonne qui aurait Ctl- tcnuc pour 

rcsponsable si la 1nort n'Ctait pas sur\'cnue pcut Ctre poursui,·il· en d01n111agcs-intl~rr1s, 

nonobstant le dfri·s de la personne touchec." 

D'aprcs la Joi, ce sont toutefois Jes personnes a la charge du dffunt qui 
sont habilitees a engager une action, !'article I § 2 Jes autorisant a ctre 
indemnisees de leur perte financiere. S'il n'y a pas de personne a charge, 
ii n'y a pas de perte financiere a recuperer au titre des dommages-intcrets. 
Seuls les parents de mineurs de dix-huit ans au moment de leur mort ou le 
conjoint survivant peuvent toucher une indemnite forfaitaire fixee a 
7 300 livres sterling (article IA§ 2). Les frais d'obseques sont rembourses 
(article 3 § 5). 

La Joi de I 934 port ant rcforme du droit (dispositions diverses) (Law 
Reform (Miscellaneous Provisions) Act 1934) prevoit que subsistent Jes actions 
en justice en faveur de la succession du defunt. L'article I § I est ainsi 
libellc: 

«Sous reserve des dispositions du present article, a la mart d?une personne survenue 

aprcs l'entrcc en vigueur de la prcscnte loi, toute action en justice subsistant en sa 
fa\'cur au l'l1 sa dCLtveur pcrsistc en favcur de la succession ou en sa dl~frtveur. » 
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Ce t a rt icl e perm et de perccvo ir a u profit de la success ion des 
cl omm agcs-intere ts pour un prejud ice sub i pa r le de ciljus ava nt sa morl , y 
compri s un prejudice mora l tel qu e des souffra nces vecues entre le 
mome nt de la les ion et la mort. Lorsqu e le deces est insta nt a nc ou 
lo rsqu e l'on ne peut prouve r qu e le de funt a co nnu des souffra nces ava n t 
de mourir, la loi de 1934 ne prevo it pas d 'octroye r un e incl e mnisa tio n. En 
ce cas, seu ls les frais cl 'obscques pcuve nt e tre re mbourses. 

3. Devoir de vigilance envers les detenus /1revu /Jar la common law 

Da ns l'a ffa ire Reeves v. Commissioner ef the Police ef tlze Metropolis, AjJ/1eal 
Cases 2000, vo l. I , p. 360, la C ha mbrc des lords a adm is qu e la common law 
imposa it a la poli ce Lill d evo ir de vig ila nce consis ta nl a pre ndre des 
mesures ra isonna bles a fin d 'e mpccher un e per onn e sa ine d 'espr it ayant 
des tencl a nces suicicl a ires averees cl 'att cnte r a sa vie penda nt sa gard e a 
vue. En !'occurre nce, cc dcvo ir n'ava it pas c te res pec te pu isque l' interesse 
ava it reuss i a se pend re, les age nt s aya nt la isse ouve rt le g ui chct de la 
port e de sa ce ll ul e . La rcsponsabi li te de la mort c ta it pa rtagee avec le 
defunt pu isque ce lu i-ci avait comm is un acte volonta ire. 

Da ns l'a ffa ire Orange v. the Chief Constable ef West Yorkshire , Week01 Law 
Reports 200 I , vo l. 3, p. 736, la Cour d 'appel a tra it e la qu es t ion, qu e la 
C ha mbre des lords n'avait pas t ra nchee cl a ns Reeves, de savoir s i le devo ir 
en cause cl a ns Reeves n'cntra it en j cu q ue lorsque les a u torites savaie nt ou 
a u ra ient clli savo ir qu 'un ce rta in detcnu r isqua iL de se suicicl er ou s i ce 
cl evo ir va la it pour tous les cl ete nus p laces en ga rd e a vue. La Cour d 'appe l 
a est im c qu e le su icide n'eta it pas un risqu e previ siblc pour tous les detenu s 
e t qu c !'obligati on cl 'cxe rce r une vigil a nce raiso nna blc pour e mpecher un 
cl e tenu de se suicider ne na issa it ex presse ment qu c lorsqu e le gardie n 
sava it ou a ura it dli savoir qu 'un ce rtain detenu ava it des tc ncl a nces 
su icicla ires . E ll e a cl it en outre que !'a ugm enta tion du ri squ e de su icide 
chez les dete nus ent ralnait !'obligation, qui s' inscriva it cl a ns le cadre du 
devo ir ge neral des ga rdi ens de ve ill e r a la sante e t a la secur ite de cet te 
popu la ti on, de prenclre des m esures ra isonn ables a fin de determ iner s i un 
cl ete nu avait ou non des te ncla nccs su icida ires . Etant donne qu e, vu les fa it s, 
la police ava it a justc titre conclu q uc l' intercssc nc ri squa it pa · de sc 
suicicle r, ell e n'ava it pas enve rs lui le cl evo ir de ve ill er ace qu ' il n'a tte nt e 
pas a sa vie; ii n'ava it done e te co ntraire a a ucun cl evoir d 'autori ser 
l' in teresse a conse rve r sa ce intu re ou de le pl ace r cl a ns une ce ll u le cl ont la 
porte eta it clo tee cl 'un gui chet - a uqu el ii ava it accroche la ce in ture avec 
laq uelle ii s'e ta it pe nd u - qui n'e ta it pas confo rm e a ux recom m a ncl a ti ons 
des circu la ires du m inis tere de l'Inter ieu r. '[me Ora nge ayant choisi de ne 
pas dem ander a la C ha mbre des lords l'autor isati on de la sa is ir, cett e 
j ur id ic t ion n 'a pas s ta tu e sur la qu es ti on cl a ns l'affa ire Orange. 
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Da ns ce tt e affaire, la Cour d'appe l s'est referee a l'affa ire canad ie nn e 
Funk v. Clapp , Dominion Law Reports, 4tlz Series, 1986, vol. 68, p. 229, ou ii 
e ta it a ll egue que, bie n qu e l' int fresse, un de tenu qui s'eta it pendu, ne 
prcse ntait pas de te nclances sui cidai res connues, ii aurait fallu suivre 
la procedure s tand a rd ex posee clans le manu e l operat ionne l de la po lice . 
La Cour cl 'appel de Colombie britanniqu e enonc,;a le principe su ivant 
(cite cla ns l'affa ire Orange, p. 747): 

« Le sui cid e et a nt un ri squ c raisonnablcmcn t previsiblc chcz lcs dc tc nus e n ge ne ra l, 

e t lcs dffc nd curs n 'ayant pas le temps d 'cxamincr chaq ue pc rsonnc pour voir si clle es t 

ou non susceptib le de commellrc unc te ntati ve d e sui cide, ii es t ra isonnablc d 'adopt cr 

unc norm c mini ma le va lab lc pour tous lcs d ct cnus a l'cxcc ption de cc ux qui rcqui i': rc nl 

unc a ll c ntion pa niculicrc . A cc llc fin , lcs rn csurcs cnoncccs cla ns un manucl 

opera lionn cl scmblc nl appro priccs.» 

4. Leformulaire d'escorte 

La circula ire n° 50/ 1998 du mini st ere de l'Interieur, clatee du 
4 cl ecembre 1998 e t entree en vig ueur le 25 j a nvie r 1999, a mi s e n place 
le formu laire cl 'escor te en cl ecriva nt son but cl a ns ces termes: 

" II cs l fondamc nlal quc toul cs lcs pcrsonncs rcs ponsablcs de la ga rd e d ' un detcnu 

so icnt en per111t11ie11ce /Jtnfaitemenl i1iformeeJ des ri squcs quc prcscntc le dc tc nu e t/ ou de son 

c lal de sa nlc ph ys iqu e e t mc ntal c. Afin d 'ass urcr qu c ccs rc nsc igncrn cnl s so icnt 

c nrcgistres pour chaquc de tcnu e t done access ibl cs a tous lcs po licic rs, ga rdi cns de 

prison ou age nts d 'cscon c auxqucls le detenu es t confi c, ii a e t c crec un forrnulairc 

d 'cscon e ut ilisab lc clans tout le pays pa r lcs se rvices de la police, des pri sons, des 

tribunaux et d 'csconc. ( ... ) 

( ... ) Le fo rrnulairc d'cscon c CS l con<;u pour c lrc utili se par lOUl CS lcs pcrsonncs 

cha rgccs de la ga rde de detcnus en vu c de rcdu irc a u minimum le ri squ c quc des 

informa ti ons pcnine nt es it leur suj c t nc soic nt pas transmiscs aux a ulo ritcs a qu i il s 

sont rc mis e t, s urtout , aux agent s a qui d es dc le nus sont confi cs pa r d 'a utrcs pe rsonncs . 

Uti li se corrcc1crncnl , le for rnu la irc devra it non seulem cnt pcrrn e tlrc d 'assurcr quc le· 

dc lc nus rc<;o ivcnl le dcgrc de surve ill a nce c l d 'a tt c nl ion a pproprie a lo us Jes stacles, ma is 

a uss i d 'auircr l'a lle ntion des pc rsonncs chargccs de la ga rd e e t des 1 ra nsfcn s sur lcs 

ri squ cs ou ri sq ucs polcnt icl s a uxqucl s clles pc uvc nt sc trou vc r confront ccs . » 

5. Demandes d'examen medical emanant des detenus 

Le paragra phe 9.4 du code C de la loi de 1984 sur la po li ce e t les preuvcs 
en ma tiere pena le (Police and Criminal Evidence Act 1984) es t a ins i Ii be ll e : 

« Lorsqu 'un cl c te nu dcmanclc un c consultation rn cd ica lc, le m cdccin d e la police doit 

Ctrc a ppc lc le plus to t poss ible. Le dctc nu pc ut e n outrc clrc exa min e par un m cdccin de 

son choix a scs proprcs frai s. » 

6. Directive du ministere de l'Interieur quant aux guichets des j1ortes de cellules 

La circu la irc n° 92/ 1968 du minist ere de l'Intfr ieur, clatee du 10 avr il 
1968, dispose e n ses passages pertinents: 
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« La direction de la po li ce et le· po lic iers so nt conscie nt s d e la neccss itc d e ve illcr a cc 

que ics insta lla tions a i' intfr icur des cc llules nc donnenl pas aux dctc nus le moye n de SC 

blessc r ( ... ) Les prefc ts de police sont invit es a orga ni se r a u plus to t !' inspec tion de 

tou tes lcs cc llul es de la police pour ve rifier qu ' il n'ex istc a ucun c sa illi c ou insta ll ation 

clont lcs cl e tc nus pourraic nt sc sc rvir pour sc bl csse r. ( ... ) 

( ... ) lo rsq uc les portcs des cc llul cs sont cquipccs cl 'un gui chct muni cl 'un abattant , le 

guichct nc doit pas rcstc r ouvc rt lo rsqu c la cc llulc es t occupcc pa r un cl c tc nu. En cffc t , 

quancl le guich et es t ouvcr t , un c pcrsonne s ituec a l' intc ri cur de la cc llul c pcut fixe r un 

noc ucl a la poignee d e l'aba tt a nl. )) 

7. lriformations statistiques con ten ues dans le rapport du PEGS 

Le paragraphe 3.4 du rapport du PECS, intitule «Zone 4· East Anglia », 
fait notamm ent etat d e ce qui suit: 

« Le contrat cl 'csco ri c juclicia irc en East Angli a a cl ebut c le l'"' jui ll c t 1995. Sa misc e n 

place s'cst echelonnec sur s ix mois. Cc contra! port c sur des se rvi ces cl'cscortcjudiciairc 

e t de ga rd e cl a ns lc s h11i1 com 1i's de Bedfordshire, Bucking hams hire, Cam bridges hire, 

Essex, Hertfordshire, No rfo lk , Northamptonshire et Suffolk. 

Dans la zo ne +, le co ntrat est plcinemcnt operat ionne l clcpuis t rois a ns. JI a ctc 

au ribu c it la societc Group+ Cou rt Se rvi ces Limited. Pour chacunc des trois annecs de 

fonctionncmcnt, Group 4 a cffec tu e en moycnne 7+ 850 cscortcs et s 'cst ,.u confier 

120 66 1 de te n us en moycnne. Penda nt cc tt c period e, Group+ a clC1 faire face it de 

nombrcux incidents , cl ont des tc ntat ives de sui cide et des a utomutil at ions. Le nombrc 

cl ' incid cnt s d e ce type s urven us cl a ns la zo ne 4· es t incliquc cl ans le tabl eau ci-dcssous: 

An nee Dctcnus Dctc nus confi cs !Au to-mu ti la ti ons/ Pou rccntagc des 

escon es a la societ e T e nta tivcs d e cl c tc nus confi es a 
Group 4 suicide la societe Group 4 

1996 70 59 1 11 7 129 40 0,03 

1997 76 159 121540 46 0,04 

1998 77 80 1 123 3 15 60 0,05 

La na ture d e ccs incidents va ri e cons icl c ra bl cm cnt, a ll a nt d e la tentati ve prcm cclit ee, 
0L1 un dCtcnu avalc des mCdicamcnLs qu 'il ava it auparavan t caches sur lui , a des cas 
ma ins graves 0[1 d es dctc nus sc cogne nt contrc des surfaces clurcs CL sc blcssent 

lcgi: rcm cnt lcs mains ou s'cg ra ti gncnt la te te . La socic tc G roup 4 a nca nmoins 

toujours pri s chacun de ccs incid ent s au sfricux. II fa ut c trc prudent e n raison de la 

fragilit c d e cc rt ai ns dctcnus, notammcnt ccux places en detention provisoirc ou 

compara issant cl cvam un tribuna l pour la prcmiere fo is. Group 4 Court Services 

Limit ed es t unc soc ie tc qui s'occu pc t res bien d es dete nus clont c ll c a la cha rge.» 

GRIEFS 

lnvoqua nt !'article 2 de la Convent ion, la requera nte se pla int de ce que 
Jes circons tances dans lesq uell es son fils est decede en garde a vu e aura ient 
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enfreint !'obligation positive ou sc trouvait l'Etat de prcndrc des mcsurcs 
adequatcs pour proteger sa vie. Elle allcgue que Jes autoritcs n'ont pas 
veille ace qu'il rec;oive la visite d'un medecin en toute confidentialite ni a 
cc qu'il soit detenu clans un cnvironnement stir. En particulier, Jes 
autorites n'auraient pas respectc la directive du ministcre de I'lnterieur 
disposant expressement que Jes guichets des ccllules ne doivent pas 
restcr ou\·erts lorsquc lcs ccllulcs sont occupees par un detcnu parce quc 
ces dispositifs sont frequcmment utilises pour y fixer des nceuds. 

La rcquerante se plaint egalement, sous !'angle de !'article I 3 de la 
Convention, de n'avoir pas bcncficie cl'un recours effect if en droit interne 
pour denoncer le cleces de son fils en garde a vuc. 

EN DROIT 

La requerantc sc plaint des circonstances clans lcsquellcs son fils est 
mort en detention ainsi quc de !'absence de recours effectif en droit 
interne quanta cc deccs, sous !'angle des articles 2 et 13 de la Com·ention. 

L'article 2 de la Convention dispose en ses passages pcrtinents: 

"I. Le droit de toutc pcrsonnc a la vie est prolcgc par la loi. ( ... ) 

( ... )» 

L'articlc 13 de la Convention est ainsi libellc: 

,(J'outc pcrsonnc donl lcs droils cl libntcs reconnus dans la ( ... ) Coll\Tlllion Oil( cl<' 
violi:s, adroit a l'octroi d'un rcrours dTcctif drYant unc instance nationale, alors mCrne 

que la violation aurait rte commisc par des pcrsonnes agissant clans l'cxcrcice de !curs 
fonctions officiellcs. » 

A. La regle des six mois 

Le Gnt1VtTl1Flllent fail valoir que le delai de six mois prevu a !'article 35 
§ I de la Convention a commence a courir a compter du 9 fevrier 1999, 
date de la pendaison de Stuart Gipp et/ou des negligences pretendument 
comrnises par Jes autoritcs. A titre subsidiaire, il souticnt que, pour autant 
quc la requfrante argue qu'elle attendait !'issue de l'enquete du PECS 
pour savoir si ccllc-ci constituait un rccours cffcetif quant a ses griefs, le 
dclai clebuterait a la date a laquellc re rapport a cte tcrmine, a savoir le 
6 aolit 1999. Enfin, le Gouvcrncment affirmc que la requfrante a su, ou 
aurait dli savoir, qu'ellc n'avait pas de possibilite rcclle d'intenter une 
action au civil des reception du rapport du PECS ou pcu aprcs cela s'il lui 
fallait obtenir un avisjuridique a cet egard. Des lors, la rcquctc datant du 
21 mars 2000, elle aurait cte soumise hors clelai. 

La requfrante repliquc quc Stuart Gipp est mort en detention et que, 
jusqu'a cc que ses solicitors rec;oivent le rapport d'cnqucte du PECS, le 
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18 nove m bre 1999, e ll e ne d is po a i t d 'aucun rense ig neme n t prec is ·u r les 
circons ta nces du deces O U q uanta Ja re ponsabiJite evc ntue ll e d 'un agen t 
O U orga ne de l'Etat a cet ega rd. Le cl ela i ne sau ra it done com m ence r a 
courir a compter d e la da te du d eccs d e Stu art G ipp, ~t savoir le 9 fcvri cr 
1999. De m e m e, le de la i ne sau ra it d em a rrer a la da te a laqu ell e le ra pport 
a ete te rmine, ma is se ul e me nt a ce ll e a la qu cll c ii a e te pon e a sa 
conna issa nce. A son avis, q ue le cl e la i s'ouvre a la date a laqu ell e e ll e a 
pour la prcmi ere fo is e te in fo rmee qu 'e ll e ne di sposa it d 'aucun gri e f civil , 
le 23 sep tc mbre 1999, OU a la reception du ra pport du PECS, le 
18 novembre 1999, la requ cte a a !'evide nce ete soum ise cl a ns le de la i de 
six mois ex ige pa r !'a rticl e 35 § I de la Co nve ntion . 

La Cour ra ppell e q u'a ux te rm es de cc t tc di spos ition e ll e ne peut e t re 
sais ie qu e cl a ns le d e la i de six mois a pa r t ir de la d a te de la d ecision in te rn e 
definiti ve inte rve nue cla ns le cadre du processus d 'epuiseme nt des vo ies de 
recours intc rn es . Lorsqu e le requ fra nt ne di spose d 'a ucun recours e ffec tif, 
le d e la i comm e nce a courir a la d a te des actes ou m esures d e nonces ou a la 
da te a laqu ell e le requeran t en prend conna issa nce ou en resse nt Jes e ffets 
ou le prejudice (vo ir pa r exem ple Hillan c. Royaume-Un'i, n° 120 15/86, 
decis ion de la Commiss ion du 6 juille t 1988, Decis ions et ra pports 57, 
p. 108, oi:1 la Cour a considere qu e !' ignora nce de la requ e ra nte qu a nt a ux 
q ues tions q u i fa isaient l'obj e t d e la req ue te const itua it u ne circons ta nce 
specia le in te rrompa nt le d e la i de s ix mo is) . 

La Cour precise d e surcrol t qu ' il pcut se rc\'e le r ap pro pri e, a ux fin s de 
!'a rticl e 35 § I d e la Conve ntion, d e prenclre com me point d e depa rt du 
cl e la i de six mois la da te a laq uell e le req uerant a cu ou a ura it d u avoir 
conna issance d es circo nstances qui rendent le recours in effectif (Keenan 
c. Royaume-Uni, n" 27229/95, decis ion d e la Commiss ion du 22 rna i 1998, 
non publi ee). 

En l'espece, pour a uta nt qu e l'on peut fair e va loir q ue le pre mie r avis 
juridique donn e a la rcquerante le 23 septe mbre 1999 - a savoir qu e ni e ll e 
ni les her itic rs d e S tu a rt G ipp n'ava ic nt d e mo tif vala bl c d ' in te nte r un e 
act ion e n domm ages-in tfre ts justifi a nt l'octroi d e !'ass ista nce judicia ire a 
partir d ' un e etude com pa ree d es fra is e t des bene fi ces - d emont rc q ue 
cell e-ci n 'a j a ma is di spose cl 'un recours inte rne effectif, la Cour obse rve 
qu e l' int fressee pouva it potenti e ll e mcnt fo rme r un r ecours qua nt a u d eces 
d e son fil s a u titre d e la loi d e 1976 su r Jes acc ide nt s mort e ls e t/ ou d e la loi de 
1934 por ta nt rffo rm e du cl ro it (dispos it ions dive rscs). T outefo is, ce n'es t 
q ue lorsqu 'e ll e a rec;;u l'avis juridique precite qu e la requfra n te a pu 
ra isonna bl eme nt savo ir qu e les recours pote nti e ls ouve rts pa r ces lois 
e ra ient ineffec tifs eu ega rd a ux circonstances d e l'a ffa ire. La Cour re leve 

que la requera nte a solli cite e t obtenu ce t avis juridique peu d e mois a pres la 
mort de son fil s e t qu e ri en ne montre qu 'e lle a it eu un cornport e rn ent 
clila toire. Da n ces conditions, la Cour dit qu e le d ela i d e s ix rn o1s ne 
saura it passe r pour avo ir d ebute ava nt le 23 septernbre 1999. 
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De plus, elle admet que la requerante ne pouvait pas savoir avant de 
prendre connaissance du rapport du PECS clans quelles conditions 
precises son fits etait mort ni si l'Etat pouvait etre tenu pour responsable 
de sa mort. Les faits sur Iesquels se fondent Jes griefs que la requerante 
tire de la Convention ont ete l'objet de l'enquete menee par le PECS, 
enquete qui a clebouche sur un rapport. La Cour estime que !'on ne 
saurait considerer comme cleraisonnable de la part de l'interessee qu'elle 
ait attendu pour soumettre sa requete a Strasbourg de recevoir ce rapport, 
specialement commande pour enqueter sur Jes circonstances de la mort de 
Stuart Gipp en detention. La Cour constate que cc rapport n'a ete remis a 
la requerante que le 18 novembre 1999 et qu'elle ne pouvait done en 
connaitre la tcncur a\'ant cette date. 

La Cour rappcllc que la requete a ete introduite le 21 mars 2000. Eu 
egarcl aux circonstances qui viennent d'etre cxposees, que le delai de six 
mois soit repute avoir debute a partir de la communication de l'avis 
juriclique, le 23 scptembre 1999, OU a compter de Ja transmission a Ja 
requerante du rapport du PECS, le 18 novembre 1999, la Cour conclu t 
que la requete a ete soumise clans le delai de six mois prevu a !'article 35 
§ l de la Convention. 

B. L'article 2 de la Convention 

1. Arguments des parties 

a) Le Gouvernement 

S'appuyant sur la jurisprudence de la Cour, a savoir Jes arrets Osman 
c. Royaume-Uni, 28 octobre 1998, Recueil des arrets et decisions 1998-VIII, 
pp. 3159-3160, § 116, et Keenan c. Royaume-Uni, n" 27229/95, § 89, CEDH 
200 !-III, le Gouvernement fait ,·aloir que, face a !'allegation que les 
autorites ont cnfreint !'obligation positive qui lcur incombe en vcrtu de 
!'article 2, iJ doit ctre etabli que celles-ci savaicnt OU auraient di'I savoir a 
l'epoque qu'il existait un danger vital, reel et imminent, et qu'elles n'ont 
pas pris les mesures qui etaient en leur pouvoir et que l'on pouvait 
raisonnablemcnt attendre cl'elles pour pallier ce risque. Il affirme que 
l'espeee est analogue a l'affairc Douglas-Williams c. Royaume-Uni ((dee.), 
n" 56413/00, 8 janvier 2002), que la Cour a dcclaree irrecevable au motif 
qu'il n'avait pas ete etabli que Jes policiers en cause avaient eu une 
quelconque raison de penser que la personne decedee etait sur le point 
cl'avuir une attaque mettant sa vie en danger. Le Gouvernement soutient 
que le suicide de Stuart Gipp etait Jui aussi imprevu. 

Pour Jui, Jes autorites ne savaient pas, et n'auraient pas non plus dO 
savoir, quc Stuart Gipp risquait de se suicidcr. Tout cl'aborcl, Stuart Gipp 
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n 'ava it pas d 'anteced ents d e troubl es mentaux ou d e tendances sui cida ires 
e t , s' il est vra i qu'aucun medr.c in n<" lui avait rendu vis it e , a lors qu' il ava it 
d emand e a en con ult e r un a u postc de po lice puis a la Magistrates ' Court , ii 
n 'a pas d ec la re ace mom e nt-l a qu ' il eta it tente d e se sui cid cr ou d e se 
raire du ma l, e t son comporte me nt ne le donna it pas non plus a pe nser. 
Pa r a ill eurs, ii n 'ex ista it a ucun e indicat ion d e sa toxicoma ni e. Le Gou­
verneme nt souti e nt qu e ri e n ne prouve qu e les tendances sui cid a ircs d e 
Stua rt G ipp a ura ie nt e te portees plus tot a la conna issa ncc d 'un med ecin 
e t d es a utor it es si ses d emandes de consulta t ion avaie nt e te su ivies d 'e ffe t. 
II affirme a ussi qu e la pre miere et la se ul e me nt ion des in tent ions 
su icida ires de Stuart Gipp es t venue de son solicitor, M. Mil som. n 
forrnu la ire d 'automutil a tion F2052SH a a lors im mcdi a t ement e te e ta bli 
et sa ce llule a e te controlee clans les trois minutes qui on t suivi: c'es t 
a lors qu 'on l'a trouve pendu. 

Le Gouve rn em ent decl a re que les autor it es ont fa it tout ce qu e l'o n 
pouva it ra isonnab lc m ent atte ndre d 'e ll es pour preve nir le ri squ e qu e 
Stuart G ipp se su icide, puisqu 'e ll es sont a ll ees ver ifi e r sa ce llule trois 
m inutes ap res avoir e te in formees qu'il ri squ a it d'a tt e nte r a scs j ours. II 
reconnalt qu e le gui che t d e sa ce llul e e tait reste ouvert, cc qui est 
contra ire a la circul a ire n° 92/ 1968 du minist e re d e l'Interi eur e t a u 
memorand um interne de Group 4 date du !Oja nvie r 1999, e t qu e Stuart 
Gipp s'cs t sui cid e en fix a nt un nce ud a u g ui che t ouve rt. II sig na le toutefoi s 
qu e, cl a ns unc ce llule, ii es t ega le me nt poss ible d 'accroche r Lill nceud a un 
gu iche t re rm e OU a un e poig nee de porte e t qu e la me ili eure ma ni ere de 
preve nir le su icide cons is te a surve ill er les de tenu s. 

II fa it valoir qu e le su ic id e d e Stuart G ipp n'a resulte ni du fait qu 'aurn n 
m edecin n'a c tc a ppe le, ni de ce qu e le g uiche t de sa ce llul e n'etait pas 
re rm e, ni d'aucun a u t re acte d es a utorit es . II not e que St ua rt G ipp e tait 
d eve nu trc agite e n app re nant qu ' il a ll a it e tre place en d e te ntion 
proviso ire a G len Pa rva e t qu e c'est ce tt c perspec tive qui l'a subit e ment 
conduit a me nace r d e se su icide r puis, que lques minutes plus tard , a 
m ettre sa me nace a execut ion. A l'appui d e sa th ese, le Gouverne ment 
ra ppe ll e que, d 'aprcs lcs tc moig nagcs, St ua rt Gipp s'e tait montre ca lme 
e t docil e a u poste d e police lorsque sa m ise e n d e t ention ava it ere 
a utori see, qu ' il ne presentait pas a lors d e s ig ne particuli e r de so uffrance 
phys iqu e O U mora le, qu e ~a Uemand e de Vo ir un medec in n 'avait pas Cte 
consid eree comm e urgente e t qu e, au dire de son solicitor, ii tena i t 
a bso lum en t lors de sa premi e re visite a ne pas divulguer aux a utoritcs 
qu ' il e ta it hero'inomane OU SC trouva it en e tat d e manque. Le Gouver­
nem e nt precise que, lorsq ue la d emand e d e misc e n libert e sous caut ion 
a et e exa rnin ee pa r la Magistrates ' Court, ri e n n'a e te dit pour s ig na le r qu' il 
souffrait, qu ' il a insta nta nem ent cha nge de comportem e nt a l'annonce de 
sa m ise en d e te nti on a G len Pa rva a la fin de !'aud ience, e t qu ' il a d eclare 
a son solicitor imm cdi a t em ent apres qu ' il ri squa it d e se sui cider. Le 
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Gouvernement rappelle egalement la declaration de l'un des amis de 
Stuart Gipp selon laquellc celui-ci avait auparavant affirme qu'il se 
donnerait la mart s'il devait retourner a Glen Parva. 

Le Gouvernement soutient que le premier formulaire d'escorte a ete 
rempli correctement et que ce document a accompagne Stuart Gipp du 
paste de police de Parkside a la Magistrates' Court le 9 fevrier 1999 au mat in. 

De plus, le Gouvernement declare avoir respecte !'exigence proce­
duralc decoulant de ]'article 2 pour autant que cette disposition im­
pliquait qu'unc cnqucte officielle effective soit menee sur le deces de 
Stuart Gipp. II soutient qu'il n'y a pas d'obligation d'ouvrir une enquete 
officiclle effective lorsque le deccs survient par suicide et, meme s'il se 
trompe sur ce point, l'enquete interne menee par le PECS ainsi que 
l'enquete judiciaire ont permis de satisfaire a parcille obligation si tant 
est qu'elle existe. 

b) La requerante 

La requerante admet que !'article 2 n'a pas ete viole du fait que Jes 
autorites savaient que Stuart Gipp risquait de sc suicider et n'auraient 
pas fait tout ce que !'on pouvait raisonnablcment attendrc d'ellcs pour 
pallier un tcl risque connu. En effet, elles n'ont cte expressement 
informees qu'il risquait d'attenter a ses jours que quelques minutes 
avant qu'on n'aille controler sa cellule et qu'on ne l'y trouve pcndu, aprcs 
quoi elles ont immediatement pris des mesures pour tenter de le ranimer. 

Toutefois, l'interessee fait valoir que, si Jes autorites avaicnt agi avec 
une vigilance raisonnable, ii y aurait cu unc possibilite reclle qu'elles 
soient informees des tendances suicidaires de Stuart Gipp et se soient 
alors trouvees en mesure de prendre Jes dispositions necessaires pour 
eviter le risque de suicide. A cet egard, la reference du Gouvernement a 
l'aff aire Douglas-Williams (precitec) n'est pas pertincnte. Elle soutient que 
]'adoption du critcrc de « possibilite reellc » ne fait pas peser sur Jes 
autorites un fardeau insupportable ou excessif, mais traduit au contraire 
]'exigence selon laquellc le droit a la vie duit ctre protege par la Joi, ce qui 
rcvicnt en !'occurrence a imposer a l'Etat le devoir d'exercer un degre 
raisonnablc de vigilance afin de proteger la sante, la securitc et le bien­
etre des pcrsonncs placees en detention. 

La requerantc avancc que Jes autorites auraicnt du savoir quc Stuart 
Gipp risquait de se suicider en s'appuyant sur plusieurs elements: ni la 
police ni Group 4 n'ont appele de medecin alors que Stuart Gipp avait 
demande a deux reprises a en consulter un, et ii n'a pas ete vu par 
l'infirmiere psychiatrique qui effcctuait lcs visites a la Magistrates' Court 
clans Jes heures qui ont precede son suicide. Les au torites savaient 
egalement que Stuart Gipp etait toxicomane, puisqu'il l'avait avoue a 
M. Stevens, qui s'etait declare preoccupc par l'etat de sante de Stuart 
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G ipp. L' interessee indiqu e qu 'aucun de ces fa its n'a e te consig ne dans 
le fo rmula ire d 'escort e, e t qu e M '"" Davis n 'c n ava it pas non plu s 
conn a issance, et ce par suite de g raves manques de communicat io n entre 
les age nts conce rn es. Ainsi , a ucun res po nsabl e n'a ete en mesurc d e 
prendre les decisions qui conve naient pour ass urer le bien-etre de Stuart 
Gipp. De m c me, l\1"'" Moore n'a ni inscrit sur le formul a ire d 'esco rt e ni 
in forme 1\1111

" Davis du cha nge ment d 'attitude de Stuart G ipp a l'a nno ncc 
de sa misc en detention a Glen Pa rva, ni fa it en sort e que le gu ichet de sa 
ce llule so it ferm e. 

La requ e ra nte fait d 'aill eurs rema rqu e r qu 'a la da te de l'enquetc 
judicia ire, qui s'es t tenue pres d 'un a n apres le deces de Stuar t Gipp, le 
personne l conce rn e ne sava it toujours pas qu e la directive du m inis tere 
de l'Inter ieur indiqu an t que les gu ichets de ce llules deva ient e trc ferrnes 
ava it un ra pport direc t avec le risqu e de sui cid e e n detention. 

Pour el le, les fa its qui vienne nt d 'e t re ra ppe les constitu e nt un e 
« lame nta bl e ser ie d 'orn iss ions» e n ver tu de laque ll e Stuart Gipp n'a 
j a ma is e te vu pa r le pe rso nn el m edica l penda nt sa detentio n e t a et e 
la is se seul cl ans un e ce llul e dont le gui chet, ouve rt , lui donna it la 
poss ibili te de se pendre, ce qu ' il a fait. 

L' interess 'e affirme qu ' il es t a !'evide nce vita l pour des detenu s qu 'il s 
puissent voir un m edecin en toute confidentia li te. En effe t, il s peuvent 
souha ite r confi e r a Lill medecin , e t 11011 a Lill gardi en, des in format ions 
importa ntes qui ont des consequence sur !'appreciat ion de le urs 
tendances sui cida ires . U n medecin peu t a uss i prescrire des medicaments 
a Lill toxicomane qui sombre cl a ns le desespo ir pa rce qu ' il est en e ta t de 
ma nqu c . A son avis, Stuart Gipp avait de ma nde a voir un medecin pa rce 
qu e, en tant qu e tox icomane, ii avait peur d'e tre place en detention 
proviso ire penda nt un long mo me nt. C'est pourquoi le fa it de n 'en avo ir 
pas appele const itu c une grave atte in te a u devoir de vigil ance a son ega rd. 

E ll e ·igna le ega lern e nt qu e le te mo ig nage de M. Mill e r met au j our 
la cra in te quc Group 4 - un e societe privee payant les services medicaux 
sur son proprc budge t - n' hes ite pour des ra isons pure m ent fin a ncieres a 
a ppe lcr des medecins pour rcndre vis ite a ux dete nus dont e ll e a la cha rge. 
De plu s, la pratique suivie par ce lte socie te consis tant a n'appeler un 
medecin qu e lorsqu ' il y a qu clqu e chose de part iculi er a signaler, a ins i 
qu e M. Ba nks l'a dffini e, se ra il e n contradi ction Oagra ntc avec les 
di spos itions du pa ragra ph e 9.4 du cod e C de la loi sur la poli ce el les 
preuves en ma ti e rc pena le (voir la partie «Le dro it e t la pratiqu e 
inte rn es pert ine nts» ci-dcssus). La requ fran le soutient qu' il s'agit la 
d 'e lemc nts qui aggrave nt e nco re la violat ion du devoir de vig il a nce a 
l'egard de Stu a rt G ipp. 

Ell e fa it va loir qu ' il ne devra it pas etre perm is a ux a utorites de decla re r 
qu 'e ll es n'ava ie nt a ucune rai son d 'e tre in fo rm ees du risqu e de suicide en 
se retranchant derri ere le non-res pect pa r ell es de le ur devoir de vigil a nce. 
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En effet, cela irait a l'encontre tant d'une execution pratique et effective 
du droit a la vie que des arrets precites (Keenan,§§ 88-92, et Osman, p. 3159, 
§ 115) et recompenserait la negligence systematiquc en l'obligcant a 
prouver, ce qui constitue pour elle un fardeau totalement irrealiste, 
que, si elles avaient agi avec la vigilance voulue, les autorites se seraient 
immanquablement rendu compte de !'existence d'un risque de suicide 
reel et immediat qu'elles auraient pu pallier en prenant des mesurcs 
preventives raisonnablcs. 

La requerante affirme aussi qu'il \'a de soi que la fragilite inhercnte a 
l'emprisonnemcnt est accentuee lorsque le detenu est un toxicomane 
cmpeche de benfficier des conseils d'un medecin en toute confidentialite. 
Elle avancc que, puisquc !'on sait bicn quc le risque de suicide est plus 
eleve parmi la population carcerale et que le reperage des pcrsonnes qui 
presentent un risquc particulier de sc suicider et de celles qui ne 
presentent pas cc risque ne releve pas cl'unc science exactc, la solution la 
plus sure consistc a adopter une normc de vigilance minimale pour tous 
lcs detenus, et cc que le gardien ait ou non cxpressement constatc qu'un 
certain detenu risquait particulicrement d'attenter a sa vie. Cette norme 
minimale cnglobcrait en l'cspece le respect de la directive n" 92/1968 du 
ministcre de l'Intfrieur scion laqucllc les guichets des cellules ne doivent 
pas rester ouverts lorsque lcs cellulcs sont occupees. 

Elle soutient de plus que le Gouvernement ne saurait chercher a 
degager sa responsabilite face au non-respect de cette circulaire en 
invitant la Cour a speculer sur !'existence supposee cl'autrcs dispositifs 
utilisables pour se donner la mort, clont le Gouvcrncment pourrait de 
toute fac,;on aussi ctrc tenu pour responsable. 

La requerante constate que les mentions figurant sur la premicre page 
du premier formulaire d'escortc n'etaient ni signees ni accompagnees 
d'un horaire et Se dcmancle s'i[ etait [egitimc de Creer Un second 
formulaire d'escorte apres que Stuart Gipp se fut pendu. Elle pense que 
la Cour n'est en aucune manicre en mesure de dire quc le premier 
formulaire d'escorte a ete rempli correctemcnt. 

En revanche, elle admet que, cu egard aux faits de la cause, l'enquete 
judiciaire menee sur le deces de Stuart Gipp a satisfait a !'obligation 
d'enquete inhfrente a !'article 2 de la Convention. 

2. Appreciation de la Gour 

a) Principes generaux 

L'article 2, qui garantit le druit ~l la vie et expose Jes circonstances clans 
lesqurlles infligcr la mort peut sc justifier, se place parmi les articles 
primordiaux de la Convention, auqucl aucune derogation nc saurait ctre 
autorisec, en temps de paix, en vertu de !'article 15. Combine avec 
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!'a rticl e 3, ii consacre l'un e des val eurs fond a me nta les des socie tes demo­
cratiqu es qui form e nt le Conseil de !'Europe . Les circo ns ta nces cl ans 
lesqu e ll es ii peut etre legitime d ' innige r la mort doive nt des !ors 
s' inte rpreter stric te me nt. L'obj e t e t le but de la Conve ntion , ins trum ent 
de protection des e tres huma ins, requ ie rent egale me nt qu e !'a rticl e 2 so it 
interprete et a ppliqu e d 'une m a niere qui en re nde les ex ige nces concretes 
e t r. ffec: t ives (McCann et aul.res c. R0)1aume-Uni , a rre t du 27 se ptembre 1995, 
ser ie A n" 324, pp. 45-46, §§ 146-1 47) . 

La Cour ra ppell e qu e la premie re phrase de !'arti cle 2 § 1 astr eint l'Eta l 
non seul em e nt a s'abs te nir de provoqu er la mort de ma ni cre vo lonta ire e l 
irreguli e re, ma is a uss i a prendre Jes m esures necessa ires a la protect ion de 
la vi e des personn es re levant de sa jurid ict ion (L. C.B. c. R O)lllWne-Uni, a rre l 
du 9 juin 1998, Recueil 1998-III, p. 1403, § 36) . Ce tt e di spos ition comport e 
egale m ent cla ns ce rt a ines circonsta nces cl efini es !'obliga ti on pos itive pour 
les E ta ts de pre ndre preventive me nt des mes ures cl 'ordre pra tiqu e pour 
protege r l' inclividu dont la vie es t m enacee pa r les agisse ments cri m inels 
cl 'au tru i (a rre t Osman prec it e, p. 3 159, § 1 15). 

Eu ega rd a ux diffi cult es pour la po li ce d'exerce r ses fo nct ions cl a ns Ies 
socie tes contem pora ines, a l' imprevisibilite du comportement hum a in e t 
a ux choix operationne ls a fa ire en te rmes de priorit es e t de ressources, ii 
faut in te rpreter l'cte nd ue de !'ob ligat ion pos it ive de ma ni ere a ne pas 
impose r a ux a utorit es un la rcl eau insupporta bl e ou excess il. Des !ors, 
toul e me nace presumee cont re la vie n'oblige pas les a utor ites, au regard 
de la Conve ntion, a p re ndre des mesures concretes pour en preve nir la 
reali sati on. Pour qu ' il y a it obliga ti on pos it ive cl a ns le cas OU le ri squ e CS L 
ce lui d 'au to mutil a tio n, com me Lill sui cid e en de te ntion, ii doit e tre e tabli 
que les a u to ri tes savaie nt ou a uraient d u savoir sur le mom ent qu 'un 
inclividu donn e e t a iL m enace de m a niere ree ll e e t imm edia te cl a ns sa vie 
et qu 'e ll es n'ont pas p ri s, cl a ns le cad re de le urs pouvoirs, les mes ures qu i, 
d ' un point de vue ra isonna bl e, a ura icnt sans doute pa lli c ce ri squ e (arrel 
Keenan precite, §§ 89 et 90). 

Pour ce qui es t des cl e tenus, la Cour a dej a eu !'occas ion de souli g ner 
que les personn es en gard e a vue so nt fr agil es et que les a utorit es ont le 
devo ir de les protegc r. II incombe a l'E tat de fo urnir une ex pli cati on qu ant 
a l'o ri g in e des blessu res surve nues e n ga rde a vue, cette obligati on etanl 
pa rti cu liere ment st ric te lorsqu e la personn e decede (vo ir pa r exempl c 
l'ar re t Salman c. Turquie [GC], n° 2 1986/ 93, § 99, CEDH 2000-VII). On 
pe ut note r qu e la necess it e cl 'un te l exame n es t reconnu e e n droiL a ng la is 
e t gallois, se lon leq uel une e nqu ele judicia ire a li eu a utomat iqu em en t 
lorsqu 'une pc rsonn e m eurt e n pri so n et les t ribuna ux in te rn es imposen t 
a ux a ulorites penit entia ires un devoir de vigil a nce a l'egarcl des pe rsonnes 
de tenues cl a ns leur c ta bli sse men t. 

De m em e, les a utorites penit en tia ires doive nt s'acquitter de leurs 
t ac hes de ma ni ere compa t ible avec les dro its e t libe rtes de l' individu 
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concerne. Des mesures et precautions generales peuvent etre prises afin 
de diminuer Jes risques d'automutilation sans empieter sur l'autonomie 
individuelle. Quant a S<l\Uir s'iJ faut prendre des mesures plus strictes a 
l'cgard d'un detenu et s'il est raisonnablc de lcs appliqucr, eel a depend des 
circonstances de l'affaire (arrct Keenan precitc, § 92). 

b) Application des principes generaux au cas d'espece 

A la lumicre de ce qui precede, la Cour a rccherche si les autorites 
savaicnt ou auraient du savoir qu'il y avait un risque reel et immediat 
que Stuart Gipp se suicide et, clans !'affirmative, si ellcs ont fait tout cc 
que !'on pouvait raisonnablcment attcndre d'clles pour prcvenir cc risquc. 

La rcquerantc admct quc !'article 2 n'a pas etc viole en l'cspccc parcc 
quc lcs autorites savaicnt que Stuart Gipp risquait de sc suicider et 
n'auraient pas fait tout cc quc !'on etait raisonnablemcnt en droit 
d'attendre d'elles pour pallicr ce risquc. La Cour approuvc ccttc these. 
En effet, Jes autorites ont pour la premiere fois expressement appris que 
Stuart Gipp risquait de se suicider lorsque M. Milsom a informe M'"" Davis 
de cc danger vers 15 h 50 le 9 fevrier 1999. Les autorites ont ensuite fait 
tout cc quc !'on pouvait raisonnablemcnt attenclrc d'ellcs puisqu'elles ont 
immediatement rempli un formulaire d'automutilation et contr6le la 
ccllule de Stuart Gipp clans lcs trois minutes, soit vcrs 15 h 53. C'est a cc 
moment-la que Stuart Gipp a ete retrouve pendu. Le PECS a expresse­
ment conclu clans son rapport quc le personnel avait par la suite reagi 
avec rapidite et competence et fait tout ce qui etait en son pouvoir pour 
ranimer Stuart Gipp. 

La question qui se pose est done cellc de savoir si Jes autorites auraient 
du etrc au courant que Stuart Gipp risquait de se suicider. La Cour 
rappelle que, le jour oil ii s'est pendu, celui-ci a demande a voir un 
medecin a deux reprises. Aucunc de ccs dcmandcs n'a en fin de compte 
abouti et ii n'a pas vu de mcdecin pendant sa detention. De plus, Stuart 
Gipp avait avoue clans la matinee a M. Ste\·cns qu'il se droguait, ce qui 
avait conduit cc dcrnicr a declarer qu'il sc faisait du souci pour la sante 
de Stuart Gipp, mais non pour sa securite. Bien quc la Cour soit tres 
preoccupec par le fait que cctte information n'a pas ete inscritc sur le 
formulaire d'cscorte de Stuart Gipp, alors que cela aurait a !'evidence du 
etre fait, et qu'aucun responsablc charge de veiller a son bien-ctre n'a 
admis avoir eu connaissance des elements precites, ellc nc saurait 
conclure quc, clans les circonstances de la cause, ii aurait suffi que lcs 
autorites sachent que Stuart Gipp avait demande a deux reprises une 
consultation medicale et qu'il sc droguait pour comprendrc qu'il risquait 
de se suicider. 

A cet egard, la Cour tient egalcment compte des elements de 
preuvc relatifs au comportcment de Stuart Gipp clans la matinee, des 
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c irconstances da ns lesque il cs ii a clem a ncl e a VOir Lill meclecin e t d e 
!' in fo rm a tion se lon laq uell e ii sc drog ua it. La Cour re leve que Stuart 
Gipp n'a,·a it pas d 'antececl ent s connus de troubl es me nta ux e t de 
tenda nces sui cid a ircs. Lorsqu ' il a cl em a nd e la prc m ie re f"o is a vo ir un 
m ed ecin , ve rs 8 h 15, ii a prec ise qu e c'e ta it pour une rai so n pc rsonn cll c 
e t qu ' il a u ra it bicn a tte ndu de rn ir le medecin e n pri ·on, ma is qu ' il 
prffe ra it en con u lt c r un ava nt ca r ii pe nsa it que ce la se ra it plus diffi cil c 
un e f"o is incarce re. Ju sq u'a cc mom e nt-l a, St ua rt G ipp 'e ta it toujours 
compo rt e norma lemen t, sans montrer d e sig ne particu li er d e souffrance 
phys iqu e ou mora le. Da ns ces conditions, M. Sterne comme le D '. Gwynn 
ont conclu qu e la de ma nde de Stuart G ip p de vo ir un medec in n'ava it pas 
<l e caractl:n: <l'urgence et ont la isse G roup 4 s'en occuper, puisque cet tc 
socie te deva it peu ap res accompagne r Stuart G ipp a u tribuna l. Pa r 
a ill e urs, ri e n ne mont re que lors d e sa second e demand e, fa ite a 
M. Ba nks, ii a it paru a ux agent de Group 4 qu ' il n 'a ll a it pas bien. Bien 
qu e M. Stevens a it signa le que tu a rt Gipp ava it , a pcu prcs ace moment­
la, commence par ne pas repondre a scs quest ions, ii a auss i indiqu e que 
Stuart G ipp s'etait montre Lill pcu reconlort e a prcs lu i avo ir avou e qu ' il SC 

d rogua it e t parle enco re un peu avec lui . M. Mi Isom a rapporte qu e, !ors d e 
la vis it e qu' il lui avait renduc a 11 h 15, Stuart Gipp ava it !'air d 'a ll e r 
plut6t ma l, mais sans e tre clans un etat dramatiq ue. En e ffct, ii s'eta it 
a lors montre ca lm c, ra tionne l e t ouvert a u di a logue. 

Dans ces conditi ons, la Cour conclut qu ' il n'cx iste aucu n e le me nt de 
preuve montrant que quoi qu c cc so it clans les actes ou le comportement 
d e Stua r t G ipp a ura it dli fa ire comprenclre a ux a utorit es qu ' il y avait un 
ri ·qu e reel et immecl iat qu ' il se sui cide, a uss i bie n les cl eux f"o is ou ii a 
dema ncl e a vo ir Lill meclecin quc lorsq u ' il a reve le qu' il se drogua it. 

La rcqu erante a ll egue nea nmoins qu e, si les a utorites ava ic nt agi avcc 
une vigil a nce ra ison nab le- not amment en vei ll ant ace qu ' un med ecin et/ 
ou l' infirmiere psychiatrique de secteur, qui eta it de garde au tr ibuna l ce 
ma tin-l a, re ndent visite a Stuart G ipp - ii y a urait e u un e pos ibilit e rec ll e 
qu 'e ll es so icnt avert ics d es t cnda nces su icicl a ires de ce lui -c i. La Cour juge 
cette a ffirmat ion pa r trop specu la t ive. Memc si el le ne consid e re pas qu ' il 
convie nne de recourir a u crit e r c de « poss ibilit e ree ll e », qu i Jui pa ra\'t 
placer beaucoup trop bas le seuil de violat ion de l'a r ticle 2, la Cour 
parviendra it a une conclusion idc ntiqu e en l'cmployant. E n effe t , e ll c nc 
saura it conclure a part ir d es e leme nts de preuve dont e ll e d ispose qu ' il 
ex is ta it un e poss ibi lit e ree ll e qu c, si Stuart G ip p ava it re<;u la vis it e d 'un 
m em bre cl u co rps 111 eel ical avant I' exam e n d e sa cl e mancl c de I ibera tion 
sous cau t ion , inte rve nu ve rs 14 h 50, les a utorites a uraient su qu'i l y ava it 
un risqu e ree l e t imm ediat qu ' il se su icide, ou que le fa it d'a ppe ler un 
m ed ecin a ura it permis d 'evit er !' iss ue fata le. La Cour releve qu'a pa rtir 
d e 14· h 50 a ucun med ecin n'aura it pu ven ir le voir, mem c s i on en ava it 
appe le un , puisqu e M m" D avis a d eclare a M. Mi lsom qu 'e ll e essayait en 
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vain d'obtenir qu'un medecin se rende aupres d'un autre detenu depuis 
cette heurc-la lorsqu'clle s'est entretenue avec Jui a 15 h 50. 

Tout en considerant comme particulierement regrettable, cu egard aux 
circonstances, que Stuart Gipp n'ait pas pu voir un medecin, ce serait pure 
conjecture que de conclure que la visite d'un medecin aurait eu le resultat 
dont parle la requerante. 

De fait, la Cour constate quc les preuves clisponibles scmblcnt plutot 
etaycr une autre hypothese: ii n'y aurait eu un risque reel et irnmediat 
que Stuart Gipp se suicide qu'apres l'annoncc de sa misc en detention a 
Glen Parva, qui a suivi le rejet de sa clemandc de liberation sous caution. 
Comrne indique plus haut, le comportemcnt de Stuart Gipp avait 
jusqu'alors ete qualific succcssivement de normal, docile, calmc, 
rationnel et ouvert au dialogue, sans indication particuliere de souffrance 
physique OU morale. Or, a l'annonce de son placement en detention a Glen 
Parva, vers 15 h 20, son attitude aurait change presque instantanemcnt, 
selon M""" Moore. Mn" Cannon a egalemcnt confirme qu'il etait abattu et 
silencieux peu apres !'audience et M. Milsom a rappurtc qu'il ctait 
malheureux d'allcr a Glen Parva, evoquant les difficultes qu'il avait 
connues auparavant clans cet etablissement, et avait declare qu'il allait 
peut-etre se donner la mort. M. Milsom a rencontre Stuart Gipp le 
8 fevrier 1999 au soir et le 9 fcvrier 1999 clans la matinee puis entre 
15 h 35 et 15 h 45 environ. Cc n'est qu'a cette dernierc occasion, apres 
l'annonce de sa mise en detention a Glen Parva, que Stuart Gipp a 
evoque la possibilite cl'attenter a sa vie. Le frere de Stuart Gipp n'avait 
signale a aucunc autorite avant le deces que, selon un ami de Stuart, 
cclui-ci aurait clit auparavant qu'il se donncrait la mort sijamais ii devait 
rctourncr a Glen Parva. La Cour a bien pris note de la version clifferente 
donnce par le frcre de Stuart Gipp du comportement de celui-ci au 
tribunal lors de l'cxamcn de sa demande de liberation sous caution, mais 
ccla nc moclific en rien la description de son attitude avant !'audience, ni 
la clccluction quc !'on peut tirer des tcmoignages scion lesqucls son 
comportement a change raclicalement apres qu'eut ete ordonnee sa mise 
en detention a Glen Parva. 

La Cour clesapprouve le fait que le personnel n'ait pas mcntionne ce 
changement cl'attitucle sur le formulaire cl'escorte de Stuart Gipp. 
Toutefois, son solicitor, M. Milsom, Jui a renclu visite pcu aprcs qu'eut cte 
renduc la decision de le placer en detention et ii a fait part de la menace 
qu'avait faite Stuart Gipp de se suicicler des la fin de cct entretien. Vu 
!'ensemble des circonstances, la Cour nc saurait conclure que les 
autorites auraient du savoir qu'il y avait un risque reel et immediat que 
Stuart Gipp se suicide avant que M. Milsom ne communique cette 
information a M"". Davis vers 15 h 50. 

Dans ces conditions, la Cour clit que la penclaison de Stuart Gipp n'etait 
pas un acte raisonnablemcnt previsible. Etant clonnc quc les preuves 
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n'e ta bli ssent pas qu e les autorit es sava ie nt, ou aura ient du savoir, qu ' il 
ex ista it un risque ree l et imm edi a t qu ' il se sui cide, la Cour ne saura it 
conclure, en se fo nda nt sur sa jurisprude nce consta nt e, qu 'ell es ont 
enfreint !'a rticl e 2 de la Conve ntion a u motif qu 'ell es n'auraient pas 
respecte leur obliga tion positive de protege r la vie de Stua rt G ipp. 

Enfin , la requerante a ll egue ega leme nt que, puisqu e l'on sa it bien qu e 
le ri sque de suicide es t plu s eleve pa rmi la popula tion carcera le, la solu t ion 
la plus sure consis te a adopte r pour tous les cl etenu s un e norme de 
vigil a nce minima le qui eng lobe ra it en l'espece la mesure exposee cl ans la 
circul aire n° 92/1968 du ministe re de l'In terieur, a savoir qu e les guichets 
des ce llul es doive nt e tre ferm es lorsqu e les cellul es sont occupees ca r, en 
pos ition ouve rt e, it s peuve nt se rvir a fi xe r des nce ucl s. Cet te norme 
minimale ne s 'appliqu era it pas seulement lorsqu e les gardi ens a ura ient 
expresse me nt constate qu 'un detenu en pa rticuli e r presen te un plus 
gra nd ri squ e de suicide ma is vaud rait pour toute la popula tion carcera le, 
e n raison des clifficul tes qu ' il y a a eva lu er avec precision le risqu e de 
sui cid e. 

Tout en e ncourageant les a u to rit es a cl eploye r les plus gra nds efforts 
pour veiller ace que tous Jes detenus se trouvent cl a ns un e nviro nnement 
carceral su r, la Cour cl it qu e l' inobse rvation en l'espece de la circula ire 
n° 92/ 1968 du ministe re de l'Inte ri eur ne saurait e n so i emporte r 
violat ion de !'a rt icl e 2 de la Conve ntion, etant donn e qu e les autori tes 
n 'avaient a ucune conn aissance concrete ou theor ique d 'un ri squ e ree l et 
im mecli a t de suicide concernant Stua rt G ipp. 

La Cour ne sousc rit pas a la consequ ence logiqu e decoula n t de 
l'a rgum ent de la requerante, a savo ir qu' il exis te pour chaqu e detenu un 
ri squ e ree l et imm ecli a t de suicid e du simple fa it qu ' il se trouve incarcere . 
T out en reconnaissant la fragilite des cl e tenus et e n e tant prete a adm ettre 
de ma ni ere generale qu e le ri squ e de sui cid e es t plu s eleve pa rmi ce ux-ci 
qu 'au se in du res te de la popul at ion, a ucun des e lemen ts a sa di spos ition 
ne donne a pensc r quc lcs suicides cl ans les pri sons brita nniqu es ne son t 
pas chose ra re . La Cour s'appuie sur les st a tistiques figura nt cl ans le 
ra pport du PECS, repri ses ci-cl ess us a la pa rti e «Le clroit et la pra tiqu e 
in te rnes pertin ent s » et qui mont rent, bien qu 'e ll es ne vale nt que pour 
une seul e zo ne geogra phique, qu e le pource ntage de cl e tenus confi es a la 
socie te de se rvi ce qui se son t a u to mutil es ou a nt comm is une Lenla li ve de 
sui cide est t res fa ibl e, pui squ ' il es t compri s entre 0,03 % pour 1996 et 
0,05 % pour 1998. II n 'ex is te pas de chiffres distincts pour les te nta tives 
de suicide, pour Jes differe ncier des autres form es cl 'automutil a tion , ma is 
ii est eviden t qu ' il s se ra ient inferieurs a ceux qui va lent pour tous Jes types 
cl 'a u to mu til a tion. 

Pour la Cour, en outre, consid ere r tous Jes detenus comm e des sui cid es 
e n puissance non seul ement ferait pese r un fard eau excess if sur Jes 
a utori tes, puisqu 'e ll es se trouvera ient cl ans la situa tion inhabitu ell e 
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d'etre soumises a !'obligation positive d'empecher un individu d'attenter a 
sa vie, mais egalement imposerait des restrictions potentiellement 
inutiles et inappropriees sur la liberte des detenus. La Cour ne juge pas 
que !'article 2 exigc de l'Etat une telle norme minimale dans Jes cas ou 
aucun autre element n'indique qu'il existc un risque avere de suicide 
concernant un individu donne. 

Pour ce qui est des critiques formulees par la requerante quant aux 
formulaires d'escorte, la Cour constate que l'horaire des differents 
evenements cites clans la presente decision concordc non seulement avcc 
Jes mentions figurant a la seconde page du premier formulaire, mais aussi 
avec Jes faits etablis dans le rapport du PECS. La Cour n'a done aucune 
raison de clouter de leur justcssc. Mis a part !'absence cl'inscription de 
certaines informations importantcs sur les formulaires cl'escorte, au sujet 
de laquelle elle a deja exprime sa reprobation, la Cour jugc qu'il n'y a pas 
lieu de faire d'autre remarque quant a la maniere dont les formulaires 
cl'escorte ont ete remplis en l'espece. 

Enfin, la Cour rcleve que la requerante n'allcgue pas que !'article 2 a 
ete meconnu en raison du fait que l'Etat n'aurait pas satisfait a 
!'obligation procedurale inhcrente a !'article 2 car l'interessee admet 
que, vu Jes circonstances de la cause, l'enquete jucliciaire menee sur le 
deces de Stuart Gipp a satisfait a cette exigence. La Cour ne voit aucun 
motif de desapprouver cctte conclusion. 

Pour Jes raisons qui precedent, la Cour dit que les griefs que la 
requerante tire de !'article 2 de la Convention sont manifestement ma! 
fancies et par consequent irrecevables au sens de !'article 35 §§ 3 et 4. 

Nonobstant cette conclusion, la Cour tient a exprimer son inquietude 
particuliere clevant le fait que la directive enoncee dans la circulaire 
n" 92/1968 du ministcre de l'lnterieur ainsi que clans le memorandum 
internc de la societe Group 4 du I 0 janvicr 1999 - a savoir que Jes 
guichets des portes de cellules cloivent rester fcrmes lorsque Jes cellules 
sont occupees - n'a pas ete respectee en l'espece, et que le personnel de 
Group 4 qui s'est occupe de Stuart Gipp paraissait toujours ignorer au 
mumeut de l'enqucte, soit pres d'un an apres le deces de celui-ci, que le 
memorandum en question visait a prevenir Jes suicides. 

C. L'article 13 de la Convention 

Le Gouvernement soutient que, en !'absence de grief clefcndable de 
violation de !'article 2, ii n'y a pas non plus cu violation de !'article 13 de 
la Convention. A titre subsicliaire, ii fait valoir que l'enqucte du PECS 
ainsi que l'enquete judiciaire, considerees ensemble, ont fourni a la 
requerante un recours cffcctif. 

La requerante affirme pour sa part que, s'il y a eu violation de !'article 2 
de la Convention en l'espece, commc clle l'allegue, !'article 13 a cgale-
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ment e te meconnu puisqu e le droit interne n'offra it aucun recours effectif 
a ce t egard. Com me da ns l'affa irc Keenan precitee, ell e n'a pu use r d 'aucun 
recours pour obtenir une decision sur le point de savoir si l'Etat etait 
respon able de la mort de son fil s ou un e reparation ace titre. 

La Cou r rappe ll e qu e !'articl e 13 ne s'applique que lorsqu 'un individu a 
un «gri ef defendabl e,, se lon lequel ii y a eu violation en son chef de l'un 
des d roi ts reconnu s pa r la Conve ntion (Boyle et Rice c. Royaume-Uni, a rret du 
27 avril 1988, ser ieA 11° 13 1, p. 23, § 52) . 

La Co ur a juge plus ha ut qu e le gri ef tire de !'a rticl e 2 e ta it 
manifes tement ma! fonde. Pour des ra isons a na logues, la requerante ne 
dispose pas d 'un «gri ef defendable». L'a rticl e 13 de la Conve ntion es t 
done inapplicable. II s'e nsuit que ce tte part ie de la requ ete est ell e auss i 
manifes tement ma! fo ndee au sens de !'a rticl e 35 § 3 de la Conve nt ion et 
doit e tre rej e tee en application de ['articl e 35 § 4. 

Pa r ces motifs, la Cour, a la maj ori te, 

Declare la requ ete irrecevable. 
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SUMMARY 1 

Legislature - regional and provincial elections 

Article 3 of Protocol No. 1 

Elections - Legislature- Regional and /Jrovincia l elect io11s - Constitutional structure qf State­
Italian /1rovinces not i11 vested with Legislative power - Power Lo make regulatiom on.Ly 

* 
* * 

In Ma rch 1994 preve ntive measures were imposed on the a pplicant for one year by 
the dist rict court , whi ch fo und tha t altho ug h he had not bee n co nvicted of any 
offe nce he was a ha bitu a l offe nd er and thu s "socia lly da ngerous" within th e 
mea ning of Law no. 1423/56. As a conseque nce of the preve ntive measures, th e 
a pplicant was re moved from the e lec tora l register and thu s excluded from voting 
in pa rli a me nta ry, regio na l a nd provincia l e lec ti ons, as we ll a refe rendum , which a ll 
look place in 1995. 

Held 
Article 3 of Pro toco l No. I : The word " legis la ture" in thi s provision is not li m ited to 
the na tiona l parli a me nt but mu st be int erpreted in the light of th e constitutiona l 
structures or the Sta te in qu es tion. The powe r to legisla te may be ves ted in 
bodies othe r th a n the pa rli a me nt , but must be dist inguished from t he powe r 
to ma ke regul a tions a nd by- laws. The Ita li a n provinces have th e powe r to adopt 
regulat ions on loca l ma tte rs within the limits or the principles se t out in na tiona l 
legisla tion but th e Constitution does not confer on provincia l a uthoriti es 
legisla tive powe r within t he mea ning o f Art icl e 3 of Protocol No . I. Simi la rl y, 
Article 3 of Pro tocol No. I does not apply to referendums. Acco rd ingly, the pa rt of 
the compla int refe rring to t he provincia l el ection s a nd th e referendum was 
incompa tible ra tione materiae. 

Case-law cited by the Court 

Chere/1kov v. Rwsia (dee.), no. 5 1501 / 99, ECHR 2000-I 
Borghi v. Italy (dee.), no. 54767/00, ECHR 2002-V 

I. This summa ry by the Registry docs not bind the Court. 
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THE FACTS 

The a pplicant [Mr Vito Sante Santoro] is an Ita li an nat ional, who was 
born in 1957 a nd lives in Ostuni (province of Brindisi). H e was represented 
befo re the Court by Mr G. Negro, a lawye r pract is ing in Brindisi. The 
res ponde nt Governme nt were represe nted by Mr F. C ri safulli , Co-Age nt. 

A. The circumstances of the case 

Th e facts of the case, as submitt ed by th e part ies, may be summar ised 
as follows. 

I. Special supervision by the police 

In a n orde r of 24 March 1994, fil ed wit h the registry on 30 Ma rch 1994, 
the Brindisi Dist rict Court imposed preve ntive measu res on the a pplicant, 
who was placed under special poli ce supe rvision for one year. 

The Brindisi District Court found t hat numerous cr im inal comp la in ts 
had bee n made aga inst the applicant. In particu la r , it fou nd that in 199 1 
and 1992 a series of crimin al compla ints had bee n lodged a lleging that he 
had rece ived s tol en goods under cover of his ve hicle di sma nt ling a nd spare 
pa rts business. On 13 May 1992 a preve ntive meas ure in the fo rm of a 
warning (avviso sociale) was imposed on the applicant fo r one year. On 
13 Jun e 1992 a crimina l com plaint was fil ed against him for aiding a nd 
a bett ing; he was later acq uitted by a judgment of 2 July 1993. On 5 May 
1993 the app li cant was a rres ted with two others in connec tion with 
anothe r complaint for rece iving stolen goods which had bee n fil ed 
against him. In the light of the for ego ing, t he Distr ict Court conside red 
that th ere we re reasonable gro unds fo r suppos ing that, in sp ite of hi s 
clean reco rd , the app li cant was a ha bitu a l offende r and thus "socially 
dangerous", within the meaning of sect ion 1 of Law no. 1423/56 of 
27 Decembe r 1956. It refu sed , howeve r, to make a compu lsory r es id ence 
orde r (obbligo di soggiorno) again st him . 

The order im posing t he preve ntive measure was forward ed for 
enforceme nt to the Brindisi pre fect on 7 April 1994 a nd se rved on th e 
a pplican t on 3 May 1994. 

The a pp li cant a ppea led , but hi s a ppea l was di sm issed by the Lecce 
Court of Appeal on 29July 1994. Th e orde r became fin a l on 24 Se ptember 
1994 a nd was subsequ ently se rved on the O stuni municipal ity on 
27 September 1994. 
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On 25July 1995 the Ostuni police drafted, in the applicant's presence, a 
document setting out the obligations imposed on the applicant (verbale di 
sottoposi::.ione ag/i obbliglzi). 

The applicant was required: 
(a) to look for a suitable job within two months from the date of service 

of the order; 
(b) not to change his place of residence; 
(c) not to leave his home without informing the authorities 

responsible for supervising him; 
(cl) to live an honest life and not to arouse suspicion; 
(e) not to associate with persons who had a criminal record or who 

were subject to preventive or security measures; 
(f) not to return home later than 8 p.m. in summer or 6 p.m. in winter 

or to leave home before 7 a.m., unless clue cause could be shown and in all 
cases only after informing the authorities responsible for supervising him; 

(g) not to keep or carry weapons; 
(h) not to go to bars or attend public meetings; 
(i) to report to the relevant police station on Sundays between 9 a.m. 

and 12 noon; 
(j) to have on him at all times the card setting out his precise 

obligations under the preventive measures and a copy of the court order. 
On 31 July 1995 the applicant applied to the Brindisi District Court for 

a declaration that the preventive measure had expired on 2 May 1995, that 
is to say one year after the date on which the order of 24 March l 994 was 
served on him. 

In an order of 7 October 1995, the Brindisi District Court found that, 
even if pursuant to section 11 of Law no. l 423/56 the special supervision 
period had begun on the clay on which the person on whom the preventive 
measure was imposed was served with the relevant order, compliance 
with that formality was necessary but not sufficient to constitute an 
initial step in the execution of the measure. For there to be such an 
initial step, it was also necessary under section 7 of Law no. 1423/56 for 
the relevant order to be fonvarded for enforcement to the competent 
police authority. The District Court observed that, under the Court of 
Cassation's case-law, special supervision did not lapse at the encl of the 
period for which it had been imposed, independently of when it was 
executed. In the case before it, the initial step in the implementation of 
the measure had been taken on 25July 1995, the clay on which the Ostuni 
police had drafted the document setting out the obligations imposed on 
the applicant. Consequently, it held that the preventive measure had not 
ceased to apply. 

The applicant appealed to the Lecce Court of Appeal. He maintained 
that the preventive measure had automatically ceased to apply on 2 May 
1995 or, at the latest, on 28 September 1995, that is to say one year after 
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th e date on wh ich the orde r was se rved on the Brind isi police and 
the O stuni municipa li ty. In a ny eve nt , the applicant sought a n 01·der 
rescind ing the measure, a rguing that there were no grounds for it to 
remain in effect. 

In a judgment of29 Apri l 1996, the Court of Appea l uph eld th e order of 
7 O ctober 1995, obse rving tha t the present case fe ll outs ide those for 
wh ich statute provid ed the automat ic la pse of specia l supervision . It 
considered tha t the preventive measure could not automa tica lly cease to 
a pply on the da te stated in the order of 24 March 1994 indepe nde ntly of 
when it was impl emented. Consequent ly, it concluded that the s tarting­
point for the a pplication of the preventive measure was the day on wh ich 
th e first steps had been taken to implement it . In the appli cant 's case that 
had been 25 July 1995, wh en the poli ce had draft ed the docum ent set ting 
out th e a pp licant 's obligat ions under the order . 

The a pplicant a ppealed on points of law to the Court of Cassat ion. 
By a judgme nt of 16 December 1996, wh ich was fil ed with th e registry 

on 6 February 1997, the Court ofCassat ion rul ed that the order fo r specia l 
supe rvision of the a pplicant had ceased to apply on 2 May 1995. It ru led 
that sect ion 11 of Law no. 1423/ 56 expressly provided without more that 
the period of special supe rvision s ta rt ed to run on the day the person to be 
supe rvised was served with the re levant orde r. Consequ ently, contrary to 
the opinion of the Court of Appeal, it found that the date on which the 
docum ent setting out th e obliga tions imposed on the appli cant was 
drafted was not re levan t for the purposes of id entifying th e date t he 
preve ntive meas ure first took effect. It concluded that the per iod of 
special supe rvis ion had start ed to run on th e day on wh ich the re levant 
orde r was se rved on the app li cant . 

In the meantime, on 20 September 1996 the O stuni police had 
inform ed the Brindisi D ist ri ct Court that the order for special 
supe rvision of the app li cant had ceased to apply on 24 July 1996. 

2. The diserifranclzisement 

As a result of the special supe rvi sion measure imposed on the a pp licant, 
the Ostuni Municipal Elec tora l Comm itt ee decid ed on IOJanuary 1995 to 
str ik e the applicant off the electora l register on the ground that his civil 
rights had been suspended pursu ant to Pres ide nt ia l Decree no. 223 of 
20March 1967. 

The app licant was subseque ntly prevented from tak ing part in the 
elections of the regional a nd provincia l counci ls (Consiglio Regionale e 
Consiglio Provinciale) a nd the pres ident of t he province (Presidente della 
Provincia) of23 Apri l 1995 and in the refe rendum of I I Jun e 1995. 

On 28 July 1995 the ap plicant 's name was restored to the e lectoral 
regis ter. 



354 VITO SANTI·: SA'\TOI{() '"ITALY DECISION 

In a certificate issued on 22 November 1995, however, the mayor of 
Ostuni stated that the applicant had been subjected to a further yt~ar's 
special supervision by a decision of the Brindisi police of 25 July 1995. On 
15 December 1995 the mayor declared that the applicant would be struck 
off the electoral register for another year. 

On 12 April 1996 the Ostuni Municipal Electoral Committee refused 
the applicant's request to be allowed to take part in the elections for the 
national parliament on 21 April 1996. 

The applicant lodged an appeal with the Lecce Court of Appeal in 
which he contended that the preventive measures had ceased to apply on 
2 May 1995 and that, accordingly, there were no grounds for excluding 
him from the elections. 

By a judgment of 18 April 1996, the Lecce Court of Appeal rejected the 
appeal, on the ground that the disenfranchisement could be challenged 
only after the preventive measure was actually implemented. 

B. Relevant domestic law 

2. Provisions on disenfranchisement 

Article 2 of Pn'.sidcntial Decree no. 223 of20 March 1967 provides that, 
inter alia, persons on whom prcven tive measures have been imposed by a 
court order or an administrative decision shall be disenfranchised. 

Article 32 § l (3) of that decree provides that in such cases the prefect 
(questore) empowered to enforce such measures shall notify the 
municipality where the person concerned resides of any decision 
entailing the loss of civic rights. The Municipal Electoral Committee 
shall then remove the name of the person concerned from the electoral 
register, even outside one of the usual periods for updating the lists. 

3. Article 117 r!f the Comlilutio11 

Article 117 of the Constitution confers legislative power on the regions 
within the limits of the fundamental principles established by the 
State's laws. It sets out the competence of the regions, inter alia, for 
regional administrati\'e planning, local policy, public health, education, 
local museums and libraries, town planning, tourism, traffic regulations, 
navigation, quarries and peat bogs, game, agriculture, forests and handi­
craft. Article 117 also states that the regions have legislative power in 
other matters established by constitutional laws. 
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COMPLAI TS 

2. The a pplicant compla ined under Article 3 of Protocol No. l that he 
was disenfranchi sed for a longe r period than was lawful and had not bee n 
ab le to vote in the elections or the regiona l a nd provincia l council s a nd or 
the pres id ent of the province on 23 Apri l 1995, th e re ferendum of 11 June 
1995 or the pa rli amenta ry elec tions of 21 April 1996. 

THE LAW 

2. The applicant compla ined tha t he wa disenfranchised for a longe r 
period than was lawful a nd tha t, as a resu lt , he was prevented from voting 
in th e e lections or the regiona l and provincia l councils and or the president 
of the province of 23 April 1995, the referendum of 11 Jun e 1995 and 
the pa rli a mentary elections of 21 April 1996. H e re li ed on Article 3 of 
Protoco l No. 1, which reads as fo llows: 

"The High Contracting Pa rti es undertake lo ho ld free elections a t reasonable 
int errnl s by secret ballot , under conditions wh ich wi ll ensure the free express ion or the 
opinion of th e people in th e choice oft he legis la 111rr." 

Th e a pplicant submitted that hi s di se nfranchi se me nt afte r 2 May 1995 
was un lawful , as it was ordered on the basis of specia l poli ce supe rvision 
that was unlawfull y imposed a ft e r th e initia l period or supervision had 
expired. 

In the Gove rnm ent 's opin ion, the dise nfranchisem ent was lawfu l in so 
fa r as it had to be cons id e red the consequence of a lawfu lly imposed 
specia l supervision measure. 

(a) The provincial elections and the referendum 

The Court observes that Article 3 of Protoco l No. I gua rantees fr ee 
express ion of opinion in the "choice of the legisla ture". 

It is true that th e word " legislat ure" does not necessa rily mean the 
na tiona l pa rliam ent : it has to be interpreted in th e li ght of the 
constitutional stru cture of th e State in qu es tion . The power to mak e 
regula tions a nd by-laws which is confe rred on the loca l a uthoriti es in 
ma ny countries is to be distingui shed from leg isla tive powe r, which is 
referred to in Art icl e 3 of Protoco l No. I , even though legisla tive power 
may not be res tri ct ed to th e na tional par liam e nt a lon e (see Chere/Jkov 
v. Russia (dee.) , no. 5150 1/99, ECHR 2000-I). 

Th e Cou rt observes that th e Ita li an provinces have the power to adopt 
regulat ions concerning local matte rs with in the li mit s of the principles 
es tablished by th e laws enacted by the State . The Const itution does not 
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confer on the provincia l a u thori t ies a ny legislat ive powe r within the 
meaning of Articl e 3 of Protoco l No. 1. Moreove r, the obligat ions imposed 
on the Cont racting Sta tes by Article 3 of Protoco l No. 1 do not apply to 
referendum s (see Borghi v. Italy (dee. ), no. 54767/ 00, ECHR 2002-V). 

Therefore, with rega rd to the compla ints rela ting to the elect ions of t he 
provincia l council and t he pres ident of the province of Brindisi of 23 April 
1995, and the referendum of I !June 1995, the Court finds tha t Articl e 3 of 
Protoco l No. I is not a pplicabl e in th e present case . 

It fo llows tha t thi s pa rt of the a pplica tion is incompa tibl e ratione materiae 
with t he provisions of the Conve nt ion within the meaning of Articl e 35 § 3, 
a nd must be rej ected pursua nt to Articl e 35 § 4. 

For these reasons, the Court unanimously 

Declares the remaind e r of the a pplication inadmiss ibl e. 
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SOl'vLMAIRE I 

Corps legislatif - elections regionales et provinciales 

Article 3 du Protocole n° l 

Elections - Cor/1s legislatif - Elections region ales et /1rovinciales - Structure conslilut'ionnelle 
de l'Etat - Provinces italiennes 11011 inueslies du pouuoir legislatif - Pouuoir uniquement 
reglementaire 

* 
* * 

En ma rs 1994, des mes ures de preve nt ion rure nt im posee a u requ era nt pa r le 
tribun a l de Brindi si, lequ c l es tim a qu e l' intc ressc, tout e n n'ayant j a ma is c tc 
conda mn e pour a ucun e infraction, se livra it ha bitu ell e me nt a des ac t ivit cs 
illiciteS e t e ta it don e «SOCia lement d a ngereUX» a u Se ns de la ioi n° 1423/56. 1';1r 
suite de !'application d e ces mes ures de preve ntion, le requ erant fit l'obj e t d ' 11 11" 
radia tion des listes e lectora le e t ne put en consequ ence pa rticiper a ux elec t io 11 ' 
legisla tives, regiona les e t provincia les ai nsi q u'a un refere ndum qui eurent li1·11 
en 1995 . 

Art icle 3 du Pro tocole n° I: le te rm e «corps legisla tir ,, ne vise pas necessa irement 
le pa rl e menl na tion a l ma is doit e tre int erpre te a la lumi e re de la s tructure 
constitutionne ll e de l' Eta t co nce rn e. Le pouvoir legisla tir peut et re conre rc a 
d 'autres organes qu e le pa rl ement ma is doit e tre dis tinguc du pouvoir d 'edi cter 
des regleme nts e t des ac tes admini stra ti fs . Les provinces ita li e nnes ont le pouvoir 
d 'adopte r des rcglementa tions re la t ives a des qu es tions loca les cl a ns le Ii m ites des 
principes eno nccs cl a ns Jes lois na tiona les ma is la Constit u t ion n' inves tit pas les 
a utoritcs regiona les d 'un pouvoir legisla tif a u ens de !'article 3 du P ro tocole n" I. 
De me me, ce u e di spos it ion ne s'a ppliqu c pas a ux refere ndum s. Des !ors, la pa rti c 
de la requ ete conce rn a nt les elections provincia les e t le refere ndum est 
incompa tibl e ratione materiae . 

Jurisprudence citee par la Cour 

Clzerepkou c. Russie (dee.), n° 5 1501 / 99, C EDI-I 2000-I 
Borghi c. Italie (dee.), n° 5476 7/ 00, C EDH 2002-V 

I . Rcdigc par le grcffc, ii ne li e pas la Cour. 
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( ... ) 

EN FAIT 

Le requ era nt [M. Vito Sante Santoro] , rcssorti ssant ita li en ne en 1957, 
res ide a O stuni (province de Brindisi). Deva nt la Cour, ii es t re prese nte 
par M' G. Negro, avoca t a Brindis i. Le go uve rn ement dffe ncl eur es t 
represente par M. F. C risafulli , coagent. 

A. Les circonstances de l'espece 

Les fa its de la cause, tels q u' il s ont ete exposes pa r les pa rti es, pe uve nt 
se res um er comm e suit. 

1. La surveillance speciale de la /Jolice 

Pa r un e orclonna nce du 24 mars 1994, cl eposee a u gre ffe le 30 mars 
1994, le tribu nal de Brindisi imposa des mesures de preve ntion a11 

requ erant , qui fut place sous la surve ill a nce specia le de la police po11 r 
une cluree cl 'un an. 

Le tribuna l constata que l' in teresse eta it sous le coup de nombreusl's 
accusations penales . II releva en par t iculi e r qu 'en 199 1 et 1992 plusieurs 
pla in tes avaient ete emi ses co ntre lui sc ion lesque ll es ii se livrait, sous le 
couve r t de on a ffair e de destruction de vo itures et de vente de pi eces 
a utomobi les, au recel de bie ns voles . Le 13 ma i 1992, la mesure pre­
ventive d 'ave rti sse ment (avviso sociale) fut imposee a u requerant pour une 
duree cl 'un a n. Le 13 juin 1992 , des poursuites pena les fur ent engagees 
contre lui pour complicite; ii fut par la suite relaxe par un juge ment du 
2 juill e t 1993. Le 5 mai 1993, le requera nt fut a rrete avcc deux a ut res 
pe rsonnes a la suit e d 'un e autre pla in te a son encontre pour recel de 
bie ns vo les. Au vu de ce elements, le tr ibun a l es t im a qu 'il existai t des 
motifs ra isonna bles de croire qu e, ma lgre son easie r judici a ire vierge, le 
requ erant se livra it hab ituell eme nt a des act ivites illi cites et e ta it clone 
«socia lement dange reux » a u se ns de ]'articl e l de la loi n° 1423/56 du 
27 cl ecembre 1956. Toutefois, le tr ibuna l re fu sa de le soum ettre a unc 
ass ignat ion a res ide nce (obbligo di soggiorno). 

L'o rdonnance edicta nt la mesure de prevention fut t ra nsmise pour 
execution au prffe t de police de Brindi si le 7 avr il 1994 e t s ignifi ee a u 
requerant le 3 mai 1994. 

L'interesse fit a ppcl, mais fut deboute par la cour d 'a ppel de Lecce le 
29 juill e t 1994. L'ordonna nce passa en force de chose jugee le 24 septembre 
1994 et fut pa r la suit e signifi ee a la muni cipali te d 'O stun i le 27 septembre 
1994. 
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Le 25 juillet 1995, la police d'Ostuni redigea en presence du requerant 
le document enonc;ant Jes obligations imposees a cclui-ci (verbale di 
sottoposiz:,ione agli obblighi). 

Le requerant etait tenu de: 
a) chercher un travail convenable clans les deux mo1s suivant la 

signification de l'ordonnance; 
b) ne pas changer de lieu de residence; 
c) ne pas s'eloigner de sa residence sans av01r prevenu l'autorite 

chargce de le surveiller; 
cl) vivre honnetement, ne pas prcter a soupc;on; 
e) ne pas frequenter des personnes ayant fait l'objet de condamnations 

OU soumises a des mesures de prevention OU de SUretC; 
f) ne pas rentrer le soir apres 20 hcures l'etc ou apres 18 heurcs l'hivcr, 

et ne pas sortir le matin avant 7 heures, sauf en cas de necessitc dument 
prouvee et non sans avoir averti Jes autoritcs en temps utile; 

g) ne detenir ou porter aucune arme; 
h) ne pas frequenter les cafes et ne pas participer a des reunions 

publiques; 
i) se presenter au bureau de police competent chaque dimanche entre 

9 heures et 12 heures; 
j) porter toujours sur soi la carte indiquant Jes obligations specifiques 

resultant des mesures de prevention appliquees a son encontrc, ainsi 
qu'une copie de la decision du tribunal. 

Le 31 juillet 1995, le requerant saisit le tribunal de Brindisi et Jui 
demanda de dire que la mesure de prevention etait parvenue a son terme 
le 2 mai 1995, soit un an apres la date a laquelle l'ordonnance du 24 mars 
1994 lui avait cte significe. 

Par une ordonnance du 7 octobre 1995, le tribunal de Brindisi estima 
que, meme si en vertu de !'article 11 de la loi n" 1423/56, la periode de 
surveillance speciale dcbutait le jour ou l'ordonnance pertinente etait 
signifiee a la personne faisant l'objet de la mesure de prevention, cette 
formalitc ctait necessaire mais pas suffisante pour declencher la mise en 
oeuvre de laditc mesure. Pour cela, ii fallait egalement que l'ordonnance 
pcrtinente flit transmise pour execution a l'autorite de police competente 
conformcmcnt a !'article 7 de la loi n" I +23/56. Le tribunal observa que, 
selon la jurisprudence de la Cour de cassation, on ne pouvait considerer 
que la surveillance speciale cessait de s'appliquer a !'issue de la periode 
pour laquelle elle avait ete imposee en faisant totalcment abstraction de 
son execution. En l'espcce, la mesure en question avait commence a etre 
mise en ocuvre le 25 juillet 1995, date a laquclle la police d'Ostuni avait 
redige le document enonc;ant les obligations imposces au requerant. En 
consequence, scion le tribunal, ladite mesure continuait de s'appliquer. 

Le requcrant saisit la cour d'appel de Lecce. II soutint que la mesure 
preventive avait automatiquement ccssc de s'appliquer le 2 mai 1995 ou, 
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a u plus ta rd , le 28 septembre 1995, soit un an apres la da te a laqu ell e 
l'o rdonna nce ava it e te s ignifiee a la police de Brindisi e t a la municipa l ir e 
d 'O stuni. Quoi qu ' il e n so it , le requ erant dema nda ace qu e la mesure flit 
levee, a ll eguant que ri en ne motiva it son ma intien. 

Pa r une decision du 29 avril 1996, la cour d 'appel confirma l'ordonnance 
du 7 octobre 1995, obse rva nt qu e l'espece n'entrait pas cl a ns les cas ou la 
loi prevoya it un e levee automa tiqu e de la mesure de surve ill a nce specia le. 
Elle es tima que ladite mesure ne pouva it cesse r de s'appliqu er a la da te 
indiqu ee cla ns l'ordonna nce du 24 mars 1994 sans qu e son execution ne flit 
prise e n consid era tion. En consequ ence, la cour conclut qu e le point de 
depa rt de la mi se en a:uvre de la mesure de prevention e ta it le jour ou 
les premie res di spos itions avaic nt cte pri ses pour !'execute r. En l'espece, 
la da te pertinente eta it le 25 juille t 1995, lorsqu e l'autorit e de poli ce 
competente avait reclige le docum ent enongant les obligat ions imposees 
a u requ erant. 

C elui-ci sa isit a lors la Cour de cas a tion . 
Pa run arretdu 16 dece mbre 1996, deposeau greffe le6 fevri er 199 7, la 

Cour de cassation decla ra que l'o rdonnance imposant la surve illa nce 
specia le a u requ erant avait cesse de s'appl iqu er le 2 ma i 1995 . Elle 
indiqua qu e !'articl e 11 de la loi n° 1423/56 prevoyait ex presse ment et 
exclusive ment qu e la per iode de surve ill ance specia le debutait le j our ou 
la pe rsonne conce rnee receva it significa tion de l'o rdonna nce pe rtine nte. 
E n consequ ence, cont rairement a la cour d 'appel, la Cour de cassa tion 
es tima qu e le j our OU le document enongant Jes obligations imposees au 
requ erant avait e te redige e tait hors de propos a ux fin s de de terminer la 
da te a laque ll e la mesure preventive avai t comme nce a prendre e ffe t. Elle 
conclut qu e la per iod e de surve ill ance specia le ava it debute le jour ot1 
l'ordonnance corr esponda nte avait e te s ignifi ee a u requerant . 

En t re-temps, le 20 septembre 1996, la poli ce d 'O stuni avait in fo rm e le 
t r ibuna l de Brindisi que l'o rdonna nce imposant la surve il la nce specia le au 
requ erant ava it ce se de s'applique r le 24 juille t 1996. 

2. La radiation des listes electorates 

Pa r suit e de !'application a u requ erant de la mes ure de surveill a nce 
Specia le, la commi ss ion electora le municipa le d ' O stun i decida, le 
10 j a nvier 1995, de raye r le requ erant des li st es electora les pour 
decheance de ses droits civil s, en applica tion de !'articl e 32 du decret du 
pres ident de la Repub liqu e n° 223 du 20 mars 1967 . 

Le requ erant se trouva done cl ans l'imposs ibilite de prendre pa rt a ux 
elections du 23 avril 1995 visant a designer les membres du conseil 
regiona l e t du conseil provincia l (Consiglio Regionale e Consiglio Provinciale) 
a insi qu e le pres ident de la province (Presidente delta Provincia ) ; de me me, ii 
ne put pa rticipe r a u referendum du 11 juin 1995. 
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Le 28 juillct 1995, le requfrant fut reinscrit sur les listcs electoralcs. 
Toutefois, le maire d'Ostuni obscrva dans une attestation emise le 

22 novembre 1995 que l'intfresse avait ete soumis a une autre anncc de 
surveillance spcciale en vcrtu d'une decision prise le 25 juillet 1995 par la 
police de Brindisi. Le 15 decembre 1995, le maire declara que le requfrant 
serait raye des listes elcctorales pour un an de plus. 

Le 12 avril 1996, la commission electorale municipale d'Ostuni rejeta la 
demande du requerant visant a obtenir l'autorisation de participer aux 
elections legislatives nationales du 21 avril 1996. 

Le requerant interjeta appel devant la cour cl'appel de Lecce, alleguant 
que Jes mesures de prevention auxquelles ii avait ete soumis avaient cesse 
de s'appliquer le 2 rnai 1995 et qu'en consequence ii n'existait aucune 
raison de l'exclure des elections. 

Par un arret du I 8 avril 1996, la cour d'appcl de Leccc: le dcbouta au 
motif quc la rncsurc de radiation ne pouvait etre levee qu'apres que la 
mcsure de prevention cut etc executee clans les faits. 

B. Le droit interne pertinent 

( ... ) 

2. Dispositions en matiere de radiation des listes flectorales 

L'article 2 du decret du president de la Republique n" '223 du 20 mars 
1967 dispose que ne peuvent exercer le clroit de vote notamment les 
personnes faisant l'objet d'une decision de l'autorite judiciaire ou de 
police imposant des mesures de prevention a !cur encontre. 

Aux termes de !'article 32 § I (3) du meme clecret, le prffet de police 
(questore) competent notifie Jes decisions entrainant la perte des clroits 
civils a la commune de residence. La commission electorale competente 
procede a la radiation de la personne concernee des Iistes electorales, 
mcme en clehor:; de la pfriocle normale de revision desclites listes. 

3. Article 117 de la Constitution 

L'article 117 de la Constitution conferc aux regions le pouvoir de 
legiferer clans Jes limites des principes fondamcntaux enonces clans Jes 
lois de l'Etat. Scion cette disposition, les regions sont competcntes, 
notamment, en ce qui concerne !'organisation des administrations 
regionales, Jes politiques locales, la sante publique, l'eclucation, Jes 
musees et bibliotheques locaux, l'urbanisme, le tourisme, la reglemen­
tation de la circulation, la navigation, Jes carrieres et Jes tourbieres, 
la chasse, !'agriculture, Jes forets et l'artisanat. L'article 117 dispose 
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cga le ment que les reg ions ont Je pouvo ir de Jegiferer rcJat ivement ~I 

d 'autres qu es tions etabli es par des lois constitutionn ell es . 

GRIEFS 

( ... ) 
2. Le requera nt se pla in t a u rega rd de )'art icl e 3 du Protoco le n" I 

d 'avo ir ete radi e des li stes e lectora les pour une pcriode plus longu e que 
ce ll e qu i e ta it prevue pa r la loi, et d 'avo ir ete da ns l'imposs ibil ite de 
pa rtic i per a ux elect ions du 23 av ril 1995 visant a des igne r lcs me mbres 
du con se il regiona l e t du conse il provincia l a ins i qu e le pres ide nt d e la 
province, a u refere ndum du 11 juin 1995 e t a ux e lections legis la tives du 
2 1 avril 1996. 

EN DROIT 

( .. . ) 
2. Le requ erant se pla int d 'avoir e te radi e des li stes electora les pou r 

un e periode plus longue qu e ce ll e qui e tait prevue par la Joi, et d 'avoir 
e te en conseq ue nce da ns l' imposs ibilit e de pa rti ciper a ux e lec tio ns du 
23 avril 1995 visan t a des ig ner les m e mbres du conse il regional e t du 
conse il provincia l a ins i qu e le pres iden t de la province, a u refere ndum du 
11 juin 1995 e t a ux e lection s legisl at ives du 2 1 avri l 1996. II invoque 
!'art icl e 3 du Protocole n° I, ains i li belle: 

" Les 1 la utcs Pa nics cont ractantcs s'engagent a organ ise r, a des intcrva ll cs 
ra isonnables , des e lec tions librcs a u scrutin secret, clans les conditions qui ass urent la 
libre ex pr·css ion de !'op inion du pcuple sur le choix du corps lcgisla tif. » 

Le requerant sout ie nt qu e sa radiat ion des li stes electora les apres le 
2 ma i 1995 Ctait ill egale pu isq u'e ll e a e te ord onnee en conseq ue nce d ' une 
mesure de surve illance poli ciere specia le qui a e te ill egalem e nt appliqu ee, 
apres le t erm e de la periode de surve ill a nce initi a le me nt prevue. 

Pour le Gouvernem e nt , la mesure de radia ti on etait legale e n ce qu 'e ll e 
peu t e tre consideree co rn me la co nseq ue nce d 'une mesure de surveillance 
specia le legalem ent imposee. 

a) Quant aux elections regionales et au referendum 

La Cour observe qu e )'articl e 3 du Protocole n° garantit la li bre 
ex press ion de )'opin ion d u peupl e sur le «choix du corps legis lat if ». 

Certes, le te rm e «corps legislat if » ne vise pas necessaireme nt le 
pa rl e m en t nat ional : ii doit e tre interprete a la lum iere de la structure 
constitution nelle de l'E ta t conce rn e. Le pouvo ir d 'edic ter des regle me nts 
e t des actes admin istra tifs qui es t r econnu aux a utorit es locales da ns 
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beaucoup de pays se distingue du pouvoir legislatif vise a !'article 3 du 
Protocole n" I, meme si le pouvoir legislatif ne doit pas obligatoirement 
etre compris comme concernant uniquement Jes parlements nationaux 
(Cherepkou c. Russie (dee.), n" 51501/99, CEDH 2000-1). 

La Cour observe que Jes provinces italiennes ont le pouvoir d'adopter 
des reglementations relatives a des questions locales clans Jes limites des 
principes consacres par les lois de l'Etat. La Constitution ne confere 
pas aux autorites regionales un pouvoir legislatif au sens de !'article 3 
du Protocole n° I. En outre, Jes obligations assumees par les Etats 
contractants en vertu de !'article 3 du Protocole n" I nc visent pas les 
referendums (Borghi c. Italie (dee.), n" 54767/00, CEDH 2002-V). 

Des !ors, quant aux griefs relatifs aux ~lections du 23 avril 1995 pour le 
conseil provincial et le president de la province de Brindisi, et au 
referendum du 11 juin 1995, la Cour estime que !'article 3 du Protocole 
n" I a la Convention n'est pas applicable en l'espece. 

II s'ensuit que cette partie de la requete est incompatible ratione materiae 
avec Jes dispositions de la Convention au sens de !'article 35 § 3, et doit 
etre rejetee en application de !'article 35 § 4. 

( ... ) 

Par ces motifs, la Cour, a l'unanimite, 

( ... ) 

Declare la requcte irrecevable pour le surplus. 
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SOMMAIRE 1 

Absence de notification individuelle d'un arrete administratif 

Article 6 § 1 

Droit a un tribunal -Acces a un tribuna/ - Procedure administrative- Absence de notification 
indi viduelle d'un arreli adminislratif- S)1steme de jJllb!icili collecLive d'acles administrat ijs -
Caracti!re effeciifde La possibilili de contester un acte adminisLraLif- RisoluLion du Comite des 
Ministres au titre de L'arLicle 46 de La Convention - Equilibre entre inLiret jJarticulier et intireL 
general 

Le requ e rant acquit en 1974 d e parcc lles d e te rrc non constru ctiblcs s ises 
cl a ns !'li e de Re (C ha rentc-Ma riti me), ur lesqu c lle ii pratiqua le carava nage. 
Un a rrc te m ini s teri cl du 23 octob rc 1979 inscri,·it !'e nsemble de l'l lc d e Re 
a l' invcn ta ire d es monum ents e t s ites clont la co nse rva ti on ou la prot ec t io n 
prcse nt c un intere t ge nera l. E11 d ecc mbrc 1979 e t j a nvi cr 1980, l'arn': t c 
ministc ri e l prono n"ant !' inscription fu t inse re a cl e ux reprises cla ns cl cux jou rn aux 
clont la d is tribu t ion etait assu ree clans lcs comm un es co nce rn ees; l'a r rc tc fut 
cga leme nt a ffi che a la ma iric de La-Flotte-e n-Rc e t publi c clans le recueil des 
ac tes admini stra tifs du depa rtc ment d e la C ha rc ntc-Mar iti me. C e lt e inscript ion 
it !' inve nt a ire e mport a it notam me nl pour consequ ence l' int e rdie tion , prevue par le 
cod e de l' u rba nisme, du ca mping et du s ta tionn eme nt d e ca ravan es , saur 
d erogat ion . En 1996, ii fut co nsta te qu e des ca ra,·a ncs s ta tionn a ie nt sur le te tTain 
du requ fra nt s itu e cla ns !'li e de Re, terra in qui ava it fa it l'obj e t d e !' in scription a 
l' inve nta irc par l'a rre te m iniste ri cl du 23 octobre 1979 e t qu i c tait des !or s 
ass uj ell i a l' intc rclicti on de pra tiqu er le camping/ ca rava nage . Le requerant fut 
convoq uc cleva nt le tr ibuna l correc tionn cl pour s ta tionne mc nt ill ega l d e 
caravanes sur un sit e inscri l. II fut condam ne de cc chef a u pa icm cnt cl ' un e 
ame nd e a in si qu 'a la rem ise en etat des li e ux, aya nt e n va in sou leve un c 
exce ption d ' ill ega lite ti rec du d efaut d e not ifi cation individu ell e de l'a1Tct e 
d ' inscription de 1979. La concl a mn a tion fut co nfirm ee en appel et le requ eran t sc 
pourvu t sa ns succes e n cassa tion. 

Art icle 6 § I : le droit fra n"a is offrait a u rcqu era nt non sc ulement des recou1·s 
deva nt lcs juridictions administra tives pour cont es te r la lcga li te de l'a rrct e 
litigieux e t so lli cit e r l'ind c mnisa ti on du prejudice res ult a nt pour lui d e !' inter­
di ction de prat iqu er le carava 11 age su r son te rra in , ma is encore la poss ibi lite de 
sa isir l'admini stra tion cl 'un e de ma nd e en vue d 'obte nir un c d e roga tio n pour 

I. Red igc pa r le g rcffc , ii nc lie pas la Cour. 
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pratiquer le caravanagc. Rcs te a savoir si les modalit es d 'exe rcice de ces recours, 
specia le me nt qua nt a la computation des delais a obse rve r, au regard des 
meca nismes de publicite, perm e ttai cnt de sauvcga rd er l'effcctivite de l'acces a u 
tr ibunal, vou lue pa r !'a rt icle 6. En l'espece, l'a r re te contes te avait fa it l'obj et 
d ' inse rtions clans de ux jou rnau x, dont un quotid ie n, d istribues cla ns la comm un e 
ou se trouvait la proprietc du requerant , cl 'un a ffi chage a la mairi e situee a 
prox imit e du lieu de res idence du rcqu e ra nt , Cl ava il cgale me nt e te public cla ns 
le rccue il des actes admini stra tifs du depa rteme nt dont le chef- lieu c ta it la vill c de 
reside nce du rcquerant. La reglc de la publicite co ll ective prese nte des ava ntages 
incont es ta bles; ellc a po ur but d 'assu re r la stabi lit c de situ a tions jur id iqu es et 
d 'a ll ege r les form a lites de la mise en ceuvre de te ll es m es ures, su rtout lorsqu e 
ce ll es-ci couvrcnt des parce ll es ete ndu es appa rtena nt a un gra nd nomb re de 
perso nn P.s, comm <> en l'espece. En outre, par suite de l'arret de Geoujfre de la 
Pradelle, le gouve rne mc nt f"ran c;a is a mi s e n place un c nouve ll e pratique clans le 
but d 'assurer la publ icati on coll ec tive systemat iqu c des a rretes de classc ment. 
Da ns sa Reso luti on DI-1 (2000)43 du 10 avril 2000, le Com it e des Ministres a 
declare qu c le gouvc rnc ment fra nc;a is ava il a insi rempli scs ob liga t ions a u tit re 
de l'a ncien a rt icl e 53 de la Conve ntion. Da ns la prese ntc a ffa ire, le m ecanisme de 
publicite co ll ect ive mis e n ce uvrc par les a utoritcs co ns titu e un sys te me coheren t 
qu i menage Liil justc equi lib re cntrc ies intere ts de i'administra tion Cl CC LIX des 
pe rsonn cs co ncc rnces; en particuli c r, ii offra it a ces clerni e rcs unc possibilitc 
cla ire, concre te et e ffect ive de cont es ter l'acte admin istra tif. Pa rta nt , le 
requ era nt n'a pas subi un e entrave disproportionn ec a son droit d 'acces a un 
tr ibuna l : defa ut man ifes te de fonclem e nt. 

Jurisprudence citee par la Cour 

Philis c. Grece (n' 1), a rre t du 27 aoC1t 199 1, scri e An" 209 
De Geoujfre de la Pradelle c. France, a rret du I fi dfrr. mbre 1992, seri c A n" 253-B 
Tejedor Garcia c. Es/1agne, a rret du 16 dece mbre 1997, Recueil des arrels et decisions 
1997-Vlll 
Miragall Escolano et autres c. Espagne, n'" 38366/97, 38688/97, 40777/ 98, 40843/98, 
4 101 5/98, 4 1400/ 98, 4 1446/98, 4 1484/98, 4· 1487/98 e t 4 1509/98, C EDH 2000-1 
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( ... ) 

EN FAIT 

Le requerant [M. C. Geffr e) est un ressortissa nt rrani;ais, ne e n 1932 et 
residant a La Rochell e (Charente-Maritime). II es t represente devant la 
Cour par M' E. Rabesandratan a, avocate a u barreau de Rochefort. Le 
gouvernement defendeur es t represente par son age nt , M. R. Abraham. 

A. Les circonstances de l'espece 

Les fa its de la cause, te ls qu'il s ont ete ex poses par les parties, peuve nt 
se resum er comm e suit. 

Le requerant acquit en 1974 des parce ll es de terre non constructib les 
s ises clans l'll e de Re (C harente-Maritim e), sur la commun e de La-Flotte­
en-Re, sur lesqu ell es ii pratiqua le ca rava nage. 

Un a rre te mini s teri el, in tervenu le 23 octobre 1979, inscrivit !'ensembl e 
de l'll e de Re a l' inventaire des monum ents e t sites dont la conservat ion ou 
la protect ion prese nte, a u point de vue art istique, historiqu e, scient ifique, 
lege nda ire ou pittoresque, un int ere t genera l, en app li cat ion de !'articl e 4 
de la loi modifi ee du 2 mai 1930 sur la protection des monum e nts naturels 
et des sit es . 

L'ar rete rut insere clans deux journa ux dont la di st ribution etait 
ass uree clans les communes conce rnees : Le Phare de Re et le quotidi cn 
Sud-Ouest, respect ive m ent le 26 dece mbre 1979 et le 2 j a nvie r 1980. Ces 
inser ti ons rurent renouvelees le 2 j anvi e r 1980 dans le premier et le 
9janvie r 1980 clan s le second. L'a rrete fut en outre a rfiche a la mairi e de 
La-Flotte-e n-Re le 14 dece mbre 1979. Enfin, ii rut public clans le recue il 
des actes administra tifa du departement de la Charente-Maritime n° 2 
du 15janvi er 1980. 

Cette inscript ion a l' inventaire emportait notamm e nt pour conse­
qu ence de rendrc applicabl e a !'ensem bl e de l'lle les di spositions de 
!'a rticle R443-9 du code de l'u rban isme, aux termes duqu e l le camping et 
le stati onneme nt de caravanes pratiqu es isolement a insi que la creation 
de terra ins de cam ping et de caravanagc sont in terdits sur les sites 
inscrits, sauf derogat ion prevue a l'alinea 2 du meme articl e. 

Le 3 juill et 1996, le ga rde-champet re de la commun e de La-Flottc­
e n-Re dressa contre le requerant un proces-verba l pour stationn ement 
irreguli er de ca rava nes. 

Le requerant fut cit e pour ces fa it s devant le tribunal cor rectionnel de 
La Rochelle. II opposa une exception d ' ill egali te t iree du defau t de 
notificat ion individuell e de l'arrete d ' inscription , e t de l'a tt ein te excess ive 
apport ee a so n droit de propriete. Par un jugern ent du 7 aout 1997, le 
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tribunal correctionnel rejeta !'exception d'illcgalitc du requcrant au motif 
que l'arrete n'avait pas a etre notifie individuellement au regard de 
l'article 4 de la Joi du 2 mai 1930 et des articles 2 et 7 du decret du 13 juin 
1969. II estima en outre que la restriction de !'usage pour le requerant de 
ses parcelles decoulait d'une servitude d'utilite publique, clans un but 
d'interet general, et n'etait des !ors nullement contraire a !'article 1 du 
Protocole 11° I. Le tribunal declara le requerant coupable d'avoir, en 
infraction aux articles LH3-l, L+80-+, L480-5, L480-7, R443-2 et RH3-9 
du code de l'urbanisme, stationnc dcux caravanes sur son terrain. II fut 
condamnc au paiement d'une amende de 3 OOO francs franc,;ais (FRF), 
ainsi qu'a la remise en ctat des lieux, sous astreinte de 50 FRF par jour de 
retard passc le dclai d'un mois. Le tribunal ordonna la publication du 
jugement. 

Le requerant frappa ccttc dfrision d'appcl, et le ministcre public 
rcgularisa un appel incident. L'intcrcssc opposait au premier chef l'irre­
cevabilite des poursuites: la misc en Cl'.Uvrc des sanctions pcnales ctait 
subordonnee, aux termes de la circulairc d'application du I 9 novcmbre 
1969, a la notification individuellc, a laquellc ii n'avait pas etc proccdc en 
l'espece, de la decision de classement. II precisait en outrc qu'il n'etait 
pas justifie au dossier de l'accomplisscment des formalites de publicite 
prevues par la loi de 1967. Au fond, ii demandait a la cour d'appcl 
d'apprecier la lcgalite de l'acte administratif. II invoquait par ailleurs 
l'article 1 du Protocole n" I, estimant qu'il ne pourrait ctre declare en 
infraction qu'aprcs que lui aurait ete accordee la juste indemnisation de 
l'atteinte portee par la servitude publique a ses droits acquis et a la 
situation antfrieure a !'adoption du classement. II se plaignait enfin 
d'avoir ctc prive de l'acces effcctif a unc juridiction du fait de !'absence 
de notification individuelle de l'arretc d'inscription. 

Dans son arret du 13 fevrier 1998, la cour d'appel de Poitiers dcclara 
irrecevablc comme formee pour la premiere fois en cause d'appel !'excep­
tion prejudicielle du requfrant tcndant a ce que soit declare illegal 
l'arrctc d'inscription, les exceptions prejudicielles devant etre presentees 
avant toutc dffense au fond. La cour d'appel releva que le requerant ne 
niait pas connaltre l'arrctc d'inscription et ne contcstait pas serieusement 
l'accomplissemcnt des formalitcs de publicitc, et qu'il nc pouvait valable­
ment se prevaloir contre le texte non equivoquf' df' !'article 2 du decret du 
13 juin 1969 des dispositions d'une circulaire n 'ayant pas de valeur 
normative; des !ors, elle rejeta le moyen du requerant tire du defaut de 
notification de l'arrcte litigieux, et dit que !'administration avait valable­
ment pu proccder a une mesure genfralc de publicite. Elle observa que la 
creation d'une servitude publique clans un but d'intfret public n'etait pas 
contraire a la Convention, qu'elle ouvrait cventuellemcnt droit a une 
indemnisation dont !'appreciation ne relevait pas du juge rcpressif~ et que 
le requerant n'avait pas cte privc de l'acces effectif a une juridiction, la 
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publicite reguli e re ment a pportee a l'arretc aya nt ouvert les vo1es de 
rccours gracicux e t conte nti eux contre !'adm ini strat ion. E ll e confirm a 
done le jugeme nt dffere e n toutes ses di spositions. 

Le requerant se pourvut e n cassation contre cct ar rct. II se plaignait 
not a mm cnt de ce qu ' il a ura it dG recevoir une notifica tion individu c ll e de 
l'arrc te puisqu e s i !'article 2 du d ecre t du 13 juin 1969 prevoya it qu 'il 
pouvait et re substitue a la procedure de notifica tion individue ll e un c 
m csure gcnera le d e publicite lorsque le nombre d e propric taircs interesscs 
par !' inscripti on du s ite a l' inve ntaire e tait supcri eur a cent , ii ex igeait en 
rcvanchc, lorsq ue la d ecision d e classe rn enl cornporta it d es prescriptions 
particu li e res tendant a modifi e r i'etat OU !' utilisat ion d es li eux , qu 'e ll e flit 
notifi ec a u propri e taire, cctte not ifica t ion s'acco rnpagn a nt d e la mise en 
d cmeurc d 'avo ir a mettre les li eux e n conformitc avec ces prescr iptions 
particul ie res. Or le requera nt a ll cgua it qu ' il avait place ses ca ravanes sur 
le terrain en quest ion avant le classement d e l'll e de Re qui int erdisait un 
Lei stat ionnern e nt, e t qu ' il n 'ava it rec;u a ucunc notifica tion individuc ll e 
ou m ise en d emeure. II reprochait de· !ors a la cour d 'a ppel d 'avoir 
viole !'a rticl e I du Protoco le n" I en invoquant vainc rn ent !'absence de 
contestat ion d e sa pa rt quant a sa connaissance personne ll c de l'a rretc 
de classe ment , pour entrer en voi e de condamnation a son encontre. 

La Cour d e cassa tion (charnbrc criminell c) rej e ta le pourvoi du 
requ era nt par un a rrc t du 23 mars 1999, a u motif notamrnent: 

« quc pour declarer le prcvenu coupabl e de l'infraction, lcs jugcs du second degrc 

rc tienncm qu c l'a rrCie du 23 octobrc 1979 nc cons titu c pas un a rri':lc de classcmenL au 

scns de la legis lation institu cc par la Jo i prccitcc, c l not amm ent de son a rticl e 8, mais un 

simpl e a rri':lc cl 'inscription a l' inve m a ire des s it es na turcl s pit to rcsques du cl cpancmcn l 

pri s e n a pplicat ion de !'a rticle+ de laclitc Jo i; qu c, des lors, c l clans la mcsurc ou cc t a rrctc 

concc rn c plus d e I 00 proprie ta ircs, ains i que le const a tcn t les juges du fond , la procedu re de 

publicitc coll ective, subs titu ce a la procedu re de notification incJi,·iduelle prfruc par !edi t 

a rticl e, et dont le ca ractc rc e frectif"n 'a pas ' te cont cste, pouvait fa re lcga lemcnt utilisce; 

qu'ils ajoutcnt quc la Joi du 2 ma i 1930 e t Jes l extes ult c ri curs pris pou r son a pplica tion 
n'imposant pas unc misc en dcmcurc, formali LC prCvuc scul cm cnt en cas d'arrCLC de 

classcmcnt cont es tc par Jes propr ifaa ires ( ... ), ii a c tc «va la blcm c nt proccdc par 
!'admini stra tion d ' unc m csurc gencra lc de publicitc de l'a rre tc uu 23 octobrc 1979,,; 

( ... ) qu 'cn pronon~am a ins i, la cour cl 'a ppcl a justifi c sa decis ion. " 

B. Le droit interne pertinent 

1. Loi du 2 mai 1930 ayant fJour oljet de reorganiser la protection des monu­
ments naturels et des sites de caractere artistique, historique, scientifzque, 
Legendaire ou pittoresque (modifzee /Jar la Loi du 28 decembre 1967) telle 
qu 'en vigueur au moment des jails 

L'article 4 d e la loi di sposai t: 
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" II es t cta bli da ns chaqu e dcparte ment une li sle d es monume nts na turels e t des sites 
dont la conse rvation ou la prese rvation prcsente, a u point de vue anistique, hi storiqu e, 

sciemifique, legcnda ire ou pittorcsqu c, un intcrc t genera l. ( ... ) 

L' insc ription sur la li ste es t prononcee pa r a rrete du ministre d es affa ires culturell es . 

U n d ccre l en Conse il d 'Eta t fi xe la procedure scion laquell c ce tt e insc ription es t notifi ce 

a ux propri cta ircs OU ra il l'obj ct d 'unc publicitc. La publicitc ne peul e t re substituee a la 

notifica tion qu e cl a ns lcs cas ou ccl lc-ci es t rendue imposs ible du fa it du nombre clevc de 

pruµrieLa ircs d'un mCmc sit e ou m onun1cnt nature!, ou cla ns l'imposs ibilit C pour 

!'adm inis tra ti on d e connaitre l' identit e ou le domicil e du proprieta irc. L' inscri pt ion 

ent raine, sur les t erra ins compri s cla ns les Ii mites fi xces pa r l'a rrctc, !'obliga tion pour 

les inte resscs de ne pas proccd er a d es travaux a utres que ceux d 'exploita tion coura nte 

en ce qui conce rnc lcs fo nds rura ux et d 'cntreti e n norma l e n ce qui conce rne les 

constructions, sans avoir avise qu a tre mois d 'avance, !'admini stra tion d e !cur in ­
tention. » 

2. Decret du 13 juin 1969 portant application des articles 4 et 5-1 de la 
loi modifiee du 2 mai 1930 sur la protection des sites 

Les dispositions pertin entes du decret di sposa ient : 

Article 2 

« L'arrc tc prono n~a nt !' inscription sur la li st e es t not ifi c par le prffe t a ux 

propri cta ires du mo num ent na ture! ou du site . 

T oute fo is, lorsqu c le nomb re de propri cta ires imeresscs pa r !' inscription d 'un mcme 

sit e ou monume nt na tu re! est supc ri eur a cent, ii peut e t re substitue a la procedure de 

notifica tion individu ell e unc mcsure gcncra le de publicit c cl a ns les condition · fi xces a 
!'a rticl e 3. 

II es t proccdc cga lcm c nt pa r voic de publicitc lorsq ue !'admini stra ti on es t cl a ns 

l' imposs ibilit c d e connaitre l' ide ntit c ou le domicile des proprie ta ires . » 

Article 3 

« Les mesures de publicit c prcvucs a !'a rticle 2 ( ... ) sont acco mpli cs a la dil igence du 
prcfc t, qui fa il proccd c r a !' inse rtion de l'a r rctc pro no n~a nl !' inscr iption cl a ns dcux 

journa ux dont a u moins un quotidi e n dont la di stribution es t ass urce cla ns lcs 
communes intcressccs. Ce tt c inse rti on doit etre renouvc lcc a u plus la rd le d crni erjour 

du mois q ui suit la premicrc publicat ion. 

L'a rretc pronon~a n t !' inscription es t en outrc publi c cl ans ccs commun es, penda nt 

unc durCc q ui nc pCUl etre infcrieure a Ull mois, pa r voie d 'a ffi chage a la ma iric Cl I O ll S 

au trcs cnd roits habitu ell c mcnt uti lises pour l'a rfi chagc des actcs publics ( ... )" 

Article 6 

« La decis ion d e classc me nt fa it l'obj et d 'un e pub li ca tion a u j ou rna l offi cicl. » 

Article 7 

« Lorsque la d cci ·ion de classemc m comport e d es prescriptions pa rticu liercs tendant 

a mod ifie r i'c ta l OU !'ut il isa ti on d es li eux, ci ie ci oil e tre notifi ce a u propri cta ire. 



DECISION GEFFRE c. FRA NCE 375 

Cc llC nmifica lion s'accompagnc de la misc en d em curc d 'avoir a m curc Jes li eux e n 

conlo rmil e avec ccs presc ripti ons pa rticuli e rcs suiva nL lcs di spos itions de !'a rticle 8 
(a linea 3) d e la Joi du~ mai 1930. » 

3. Circulaire du 19 novembre 1969 relati ve iz /'application du titre II de la 
Loi du 28 decembre 1967 modijiant la loi du 2 mai 1930 sur Les sites 

Les d isposition pe rtin entes de la circu laire se lise nt a insi: 

« Unc au n c innovat ion es t apport cc par la Jo i du 28 dccemb rc 1967 e l le d ccrc t du 

13 ju in 1969: l' inLroclucLion de la publicit e co llec tive corn me mod e cl ' inform a tion des 

propri ctaircs d 'un sit e inscrit. 

Dcux procedures sont dcso rm a is poss ibl es : 

- ou bicn la no tifi cat ion incliviclucll c, su iva nl Jes modalit cs en viguc ur a l' heu rc 

actu c llc clans tous Jes cas; 

- ou bic n la pub licit c coll ecti ve (affi chagc public CL inse rtion cla ns cl cux j ournaux) 

misc en oc uvre par le prffc t qu a ncl le nombrc des proprie ta ires inte rcsscs es t super icur 

a ce nt - cas des s i1 cs c t cnclu s - ou e ncore lorsqu 'un ou plusic urs propr ictaircs nc sonl 

pas connus. 

Ce tte publicit c co llec tive a ll ege ra lcs rorrna lit cs a uxq uell cs cta i1jusq u' ic i s uborclonnc 

le p lc in c rrc1 de !' inscription s ur l' invc nla irc des sit es, cc qui sc ra particuli i:rcmcnl 

a ppreciable clans le cas de sites vas 1cs. Ell e a ura l'ava ntage d 'ass urcr un c bonnc 

in forma1ion du public ava nt la misc en a pplica tion de l'a rrc te d ' inscripti on. ( ... ) » 

4. Code de l'urbanisme 

Les d ispos itions pert inentes d u code sont ai nsi li be ll ees : 

Article Ll 60-5 

« i'\'ouvre nl droiL a aucun c ind emnitc Jes sc n ·itudcs instituecs pa r a pplica tion du 

present cod e en mati i: re de voiric, cl'hyg ic ne e t cl 'cs th C! iqu e ou pour d 'au tres objels c l 

concc rn a nt , nota mmc nl , l'utilisa ti on du so l, la ha ute ur d es cons tructions, la proportion 

des s urraccs bfuics cl non ba1i cs clans chaque propric te, l' inte rcli ct ion de const ruirc clans 

cc rt a incs zones cl e n bordure de cc rtaincs vo ies, la repa rtiti on des imm cublcs crnrc 
divc r~ cs zones . 

T outefois, une indcmnite cs1 clue s'i l result c de ccs sc rvi1ucles une a u c inte a des droi1s 

acquis ou unc mod ifi ca t ion a l'c tal a 111 e ri cur des lieux d etc rmina nl un dommage clirccl, 

materi el c l ce rtain ; cc LL c ind t: mn itc , a dffa uL d 'accord a mia ble, es1 fix ec pa r le tribuna l 

ad mini slra tir, qui doit tc nir compte de la plus-va lue donncc aux immc ubles pa r la 

rea lisati on du plan d 'occupa tion des sols rendu public ou du plan loca l d 'urba nis mc 

app rouvc ou du clocum cnl qui e n Li e m li e u. » 

Art icle R443-9 

« Le ca mping e t le stationnemc nt des ca rava ncs pra tiq ues iso lemcnl ains i qu e la 

crea tion de 1c rrains de camping cl de ca rava nagc sonl inte rdit s : 

1° Sur Jes r ivagcs de la mc r. 



376 DloC ISION GE FFR E c. FRA NCE 

2" Dans lcs s ites cl asses O U insc rits, a l' intcricur des zones d cfi ni cs a u 3° de ('a rticl e 1c• 

de la loi d u 3 1 d ccc mbrc 19 13 sur lcs monum e nts hi sto riques, a utour d 'un monu me nt 

hi storiquc cl assc, inscr it ou e n insta nce de classcmcnt , clans les zones de protection du 

patrimoinc a rchit ectura l e t urba in , a insi quc cl a ns les zones d e protect io n etablics en 

applica tion d e !'a rticle 17 d e la Joi d u 2 ma i 1930 sur la pro tecti on des monu ments 

na turcls e t des s ites ; sauf e n cc qui concc rnc lcs sit es classes ou en insta nce de 

cl asse me nt , des deroga t ions a !' in terd iction peuvc nt ctre accordecs pa r l'auto rite 

compete ntc pour sta tucr , aprcs avis de l'a rchit cctc des ba time nt s de Fra nce e t, le cas 

echea nt, de la comm iss ion de pa rt c mc nta lc des sites; en cc q ui concc rnc lcs s it es classes , 

des deroga tions pcuvcnl ctrc acco rd ecs pa r le m in istre cha rge des sites ou, s ' il s 'agit de 

sites na tu rcls, pa r le minist rc cha rge de la pro tection d e la na tu re e t d e l'em·ironn e men t 

a prcs a vis de la com mission dc pa rt c mcnta lc des sites . 

( .. . )» 

GRIEFS 

I. Sur le fo nde ment de !'a rticl e 6 § I de la Conve nt ion, le requ erant sc 
plaint de ce qu e l'a rrete du 23 octobre 1979, pon a nt inscr iption de l'l le de 
Re a l' inven ta ire des sites protcges, ne lu i a pas ete notifi c individu ell e­
m ent, le pr iva nt de la poss ib il it e de fa ire va loir ses droit s devant les juri­
di cti ons inte rn es. II a ll egue la viola ti on de son droit d 'acces a un tribuna l. 

( ... ) 

EN DROIT 

I. Le requ c ra nt se p la int de cc que l'ar rcte d ' inscripti on de son te rra in 
a l' inve nta irc des sites proteges n'a ura it pas f'a it l'obj e L de m esures de 
publi cit e suffisantes lui perm e tt a nt de fair e valoir scs d ro its deva nt les 
ju ridic t ions intern es en vue d 'en contes ter la legalite, de recl a mer un e 
inde mn isa tion ou de so lli citer une deroga tion a l' interdict ion du cara­
va nage. II invoqu e !'a rticl e 6 § I de la Convention, a insi libe ll e en ses 
di spos it ions pertin ent es : 

c< Toutc pc rsonnc a droit a cc qu c sa cause soit c ntc ndu c Cqui tablcme nt ( .. . ) pa r un 

tribu na l ( .. . ) qui d cc idera ( ... ) des cont cs ta ti ons sur scs d roits e t obli ga t ions de ca ractc rc 

civil ( ... ) » 

Le Gouvern e m ent souti e nt que cc g ri e f est infonde. Conce rn a n t les 
mesures mises e n ce uvre pour la pub licite de l'a rre te du 23 octobre 1979, 
ii ra ppcll e la leg is la tion int e rn e a pplica ble en la mati ere e l re leve qu 'en 
l'espece, eu ega rd a u nombre eleve des personnes conce rnees (plu s de 
t ro is m ill e), l'a rre te a f'a it l'obj e t des mesures de pub licite prevues a 
!'a rticl e 3 du decret du 13 jui n 1969, a savoir deux inser t ions cl a ns deux 
journ a ux, clont un de d iffu s ion loca le, e t un a ffi chage e n ma ir ie penda nt 
a u moins un mois. A ce t ega rd , le Gouve rn em e nt sou lig ne q u' il s'agissa it 
en l'es pece d 'un a rre te d ' inscr ipt ion e t non d ' unc « decis ion » de classe-
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ment, et que, des !ors, aucun texte de droit posit if n'imposai t que l'arrete 
fit l'objet d'une notification au requerant. 

Le Gouvernement affirme que le requerant ne peut serieusement se 
plaindre de n'avoir pas eu acees a un tribunal pour faire valoir ses griefs: 
ii aurait en effet pu delerer l'arrete litigieux a la censure du tribunal 
administratif, )'article L160-5 du code de l'urbanisme Jui ouvrait un 
recours indemnitaire devant les juridictions administrativt.:s; !'article 
R443-9, alinea 2, du code de l'urbanisme lui donnait la possibilite de 
presenter aux autoritcs unc demande de derogation a l'intL:rdiction de 
pratiquer k caravanage sur son terrain; et Jes juridictions penalcs ont, 
en l'espece, ete appelees a interpreter et apprecier la legalite de l'acte 
administratif. 

Le GouYcrnemcnt SC rffere en outre a la solution clegagee par la Cour 
clans l'affaire de Geoujfre de la Pradelle c. France et conclut qu'clle ne saurait 
etre transposee a la presente espece. II releve que Jes mesurcs de publicite 
applicables aux arretes d'inscription sont exactement Jes memes que 
cellcs quc le Gouvernement a decide, conformemcnt a l'avis du Comite 
des Ministres du Conseil de !'Europe, de mettre systematiquement en 
cruvre pour assurer !'execution de l'arret de la Cour clans l'affaire 
de Geoujfre de la Pradelle (Resolution DH(2000)43 du I 0 avril 2000). A 
titre purement subsidiaire, ii affirme qu'il serait cleraisonnable d'exiger 
la notification individuelle systematique des arretes cl'inscription car un 
tel systeme, extremement lourd et couteux, apparait inaclapte clans des 
cas oi:1, comme en l'espcce, le nombre de pcrsonnes concernees excede 
plusieurs centaines, voire plusieurs milliers. 

Le requfrant relcve quant a Jui que Jes mesurf'S de publicite ont ete 
incfficaces rnr elles ont ete effectuces localement, principalement sur le 
territoire de I'ile de Re, et qui plus est l'hiver, alors meme qu'il ne 
sejournait clans !'lie de Re que pendant les mois cl'ete. Par ailleurs, ii fait 
valoir que Jes formalites de publicite n'ont pas ete faitcs conformemcnt 
aux prescriptions legalc~s puisquc l'affichagc en mairic n'a ete n:alise 
qu'une seule journee. En tout etat de cause, scion Jui, le systeme 
juridique franc;;ais exigeait en l'especc une notification incliYiduelle. 

Pour cc qui est de la question de l'acces a un tribunal, le rcquerant 
estime que !'absence de notification individuelle l'a prive de toute 
possibilitc de rccours dcvant lcs juriclictions internes. II ne pouvait, sans 
informations prccises et completes, apprehender Jes consequences que 
)'inscription emportait sur !'utilisation de sa parcelle. En outre, non­
obstant !'application de l'arrete d'inscription, la pratiquc du caravanage 
sur Jes parcclles privees s'est poursuivic pendant quinzc ans, de sorte que 
le requerant n'avait, scion Jui, aucun interet a contester la legalite de 
l'arrete puisqu'il n'en subissait aucune contrainte. En tout etat de cause, 
ii n'aurait pas pu contester l'arrete litigieux ni solliciter une indem­
nisation comptc tenu des delais. 
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La Cour estime que toutes Jes branches du grief du requerant doivent 
etre examinees sous !'angle du droit d'acces a un tribunal garanti par 
('article 6 § I de la Convention. 

Le grief du requerant po rte done sur son defau t d 'acces aux j uridictions 
administratives pour contester la legalite de l'arrete de 1979, obtenir une 
indcmnisation pour )'atteinte portee par cet arrete a Sa propriete OU pour 
demander une derogation a ('interdiction de pratiquer le caravanage. La 
Cour rappelle que le« droit a un tribunal», consacre par l'article 6 § I de la 
Convention, ne revet pas un caractere absolu: ii peut donner lieu a des 
limitations, mais elles ne sauraient restreindre l'acces ouvert a l'indiviclu 
d'une maniere ou a un point tels que le droit s'en trouve atteint clans sa 
substance meme (voir, cntre autres, Phi/is c. Grece (n" !), arret du 27 aout 
1991, serie A n" 209, pp. 20-21, § 59). 

A n'en pas clouter, le droit frarn;ais offrait au requerant plusieurs 
recours: ii pouvait contester devant lcs juridictions administratives la 
lcgalitc de l'arrcte litigieux, cl'une part, solliciter auprcs du juge 
administratif, sur le fondement de l'article Ll60-5 du code de l'urbanisme, 
l'indemnisation du prejudice resultant pour lui de !'interdiction de 
pratiquer le caravanage sur son terrain s'il cstimait quc la charge resul­
tant pour lui de la servitude etait hors de proportion avcc le but d'interet 
general poursuivi, cl'autre part, ou encore saisir !'administration d'une 
clemande tendant a obtenir, a titre derogatoire, l'autorisation de pratiquer 
le caravanage sur son terrain, sur le fonclement de ('article R443-9 du code 
de l'urbanisme. 

La Cour rappelle a cet egard qu'il ne Jui incombe pas d'interpreter les 
regles de nature procedurale telles que les delais regissant !'introduction 
de recours (voir, mutatis mutandis, Tejedor Garcia c. 1','spagne, arret du 
16 decembre 1997, Recueil des arrets et decisions 1997-VIII, p. 2796, § 31). 
Elle rappelle par ailleurs que la reglementation relative aux formalites et 
aux clelais a respecter pour former un recours vise a assurer la bonnc 
administration de la justice et le respect, en particulier, du principe de la 
securite juridique. Les interesses doivent pouvoir s'attendre ace que ces 
regles soient appliquces (voir, mutatis mutandis, k!iragall Ercolano et autre.r 
c. Espagne, n"' 38366/97, 38688/97, 40777/98, +0843/98, 41015/98, 
41400/98, 41446/98, 41484/98, 41487/98 et +1509/98, CEDH 2000-1). 
Reste done a savoir si Jes modalites d'exercice de ces recours, spe­
cialement quant a la computation des delais a observer, au regard des 
mecanismes de publicitc, permettaient de sauvegarder l'effectivite de 
l'acces au tribunal, voulue par ('article 6 de la Convention. 

En l'espece, la Cour n'a pas a apprecier en soi le systeme franc;ais de 
publicite des arretes ministeriels d'inscription et Jes modalites d'exercice 
des recours qu'il menage contre eux; ii Jui faut se borner, autant que 
possible, a examiner le problcme souleve par le cas concret dont on !'a 
saisic (voir, mutatis mutandis, de Geouffre de la Pradelle c. France, arret du 
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16 decembre 1992, sfrie A n° 253-B, p. 42, § 3 1). II lui a ppart ie n t de 
dete rminer si le requ e rant a pu compter sur un systeme coheren t 
menagea nt unju ste equ ili bre entre les interets de !'admini strat ion et Jes 
sie ns, specia lement s' il jouissait d 'une poss ibili te cla ire, concre te et 
effect ive de co ntes ter un acte administrat if qui aura it constitue un e 
ingere nce direc te clans son droit de propri ete. 

La Cou r releve qu ' il es t etabli qu e l'arre te minister iel pronorn;ant 
!' inscript ion a fait l'o bj et d 'une insert ion clans deux j ourna ux, dont un 
quotid ien, dont la distribution e ta it assuree cl a ns la comm une de La­
Flotte-en-Re, insert ion qu i a e te renouve lee a u plus tard le derni er j ou r 
du mois qui a suivi la p remie re publi ca tion. II a e n outre e te affi che a la 
ma ir ie de La-Flotte-en-Re, s ituec a 17 km de La Rochell e ou le requ erant 
n'a, se mble-t-il , j amais cesse de res ide r. II a ega leme nt e te publi e cl ans le 
recue il des actes administra tifs du depa rt eme nt de la C hare nte-Mar itime 
(don t le chef-l ieu es t La Roche ll e) . 

La Cour rappell e qu e la regle de la publicite coll ect ive prese nte des 
avantagcs incontes ta bles (voir, mutatis mutandis, l'arret de Geoujfre de La 
Pradelle precite, p. 42, § 32); comm e le sou ligne le Gouve rneme n t, e ll e a 
pour but d 'assurer la stabi li t e de s itu at ions juridiques et d 'all ege r les 
forma lit e5 de la m ise e n ce uvre de te ll es mesures, surtout lorsque ce ll es­
ci couvrent des pa rcell es etendu es a ppa rt ena nt a un grand nombre de 
personn es, corn me en l'es pece. 

II n'es t en outre pas sans inte ret de rappeler que le gouve rnem ent 
fr a nc,;a is a pris d iverses mes ures pa r suite de l'arret de Geouflre de la 
Pradelle . Dans ce t a rret, la Cour ava it conclu a une violation de !'art icl e 6 
de la Convent ion en raison de la forclus ion du requera nt devant le juge 
administra tif pour confus ion sur le point de depa rt du recours en 
annu la tion, la nature individuell e ou regleme nta ire de l'acte admin is­
tratif etant incertain e, e t ce tt e complex ite e tant de na ture a cree r Liil 

eta t d 'insecurit e juridique qu a nt a la na ture exacte du decret de 
classe ment et a la computa tion du de la i de recours subsequ ent devant le 
Conse il d 'Etat. Le go uvernement fr a nc,;a is a a lors mis en place une 
nouve ll e pratiqu e cl ans le but d 'assurer la publication co ll ect ive syste­
mat iqu e des a rretes de classe me nt (publica t ion a u journal ojjiciel, 
affichage e n ma iri e et clans les li e ux prevus a ce t effet pendant un mo is, 
insert ion d e. la decision de classement cl ans deux journaux dont a u moins 
un quotidie n don t la di st ribut ion est ass uree cl ans la commune conce rn ee), 
pour garant ir a ux pe rsonn es in teressees le plein ben e fi ce du de la i de 
recours devant le Conse il d 'E tat. Da ns sa Reso lution DH(2000)43 du 
10 avril 2000 re lat ive a l'a rret de Geouffre de la Pradelle, le Com ite des 
Min ist res a decla re q ue le gouve rnem ent fra nc,;a is avait ainsi remp li ses 
obligations a u titre de l'ancie n arti cle 53 de la Convention. 

Procedant e nfin a un exam en in concreto , la Cour es tim e qu e le 
mecanism e de publicite co llective mis en ce uvre e n l'es pece pa r les 
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autorites constitu e un sys teme cohere nt qui menage un juste equilibre 
entre les intere ts de l'administra tion e t ceux des personn es concernees; 
en particuli e r, il offrait a ces derni eres une poss ibilite claire, concrete et 
effective de contes te r l'acte administratif. A la lumi ere de l'e nsemble des 
circonstances de la cause, la Cour estime qu e le requ erant n'a pas subi une 
entrave di sproportionn ee a son clroit d 'acces a un tribuna l e t qu e, des ]ors, 
ii n'y a pas eu a tteinte a la substance de son droit a un tribunal 
que garantit !'articl e 6 § I. Partan t, ii n'y a pas eu viola tion de ce tt e 
disposition. 

Il s'ensuit qu e ce g ri ef doit des lors etre rej ete comm e manifes tement 
mal foncl e, en applica tion de !'articl e 35 §§ 3 et 4 de la Conve ntion. 

( ... ) 

Pa r ces motifs, la Cour, a l'una nimite, 

Declare la requ e te irrecevable. 
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SUM.lvlARY 1 

Lack of individual notification of an administrative order 

Article 6 § 1 

Right to a court -Access to a court -Administrative procedure - Lack if individual notification 
ef an administra tive order - System ef general announcement ef administrative acts - Whether 
there was an effective possibility ef challenging an administrative act - Resolution ef the 
Committee ef Ministers under Article 46 ef the Conven tion - Balance between private interests 
and the general interest 

* 
* * 

In 1974 the a ppli cant acquired pa rce ls of la nd subj ec t to a prohibition on building 
on th e Ile de Re (C ha re nte-Ma ritim e) whi ch he used fo r carava nning . By a 
minis te ri a l ord er issued on 23 Octobe r 1979, th e whole of the l ie de Re was 
includ ed in th e li st of monu ments a nd pl aces of inte res t whose conse rva t ion or 
preserva tion was in the public inte res t. In Dece mber 1979 a nd j a nuary 1980, the 
lis ting orde r was published twice in two newspapers that were di stribut ed in the 
administra tive dis tricts conce rn ed. Th e orde r was also displayed a t La-Flotte­
en-Re town ha ll a nd publi shed in the Coll ection of Admini stra tive Decisions of 
the departement of C harente-Ma ritim e. One of th e consequ ences of lis ting was to 
proh ibit ca mping or pa rking caravans unde r th e T own Pla nning Cod e, un less an 
exe mption was obta ined . In 1996 the a pplica nt was reported for pa rking caravans 
on his la nd on the lie d e Re, whe n it had bee n lis ted by th e mini ster ia l order 
of 23 O ctober 1979 a nd was there fore subj ect to the ba n on ca mping a nd 
pa rk ing caravans. The a pplicant was summoned to a ppear in the crimina l court 
on cha rges of' illegally pa rking ca rava ns on a listed p lace of inte rest. He 
unsuccess fully a rgued tha t th e proceedings were unl awfu l a he had not been 
given individu a l notification of th e 1979 lis ting order. H e was fo und guilty o f th e 
offe nce and ordered to pay a fin e a nd to re insta te th e la nd . His conviction was 
uph eld on a ppea l a nd a furth er a ppea l lo th e Co urt of Cassation dismissed . 

Held 
Article 6 § I : Fre nch law a fford ed th e a pplica nt not only remedies in the 
administra tive cou rts lo cha ll e nge the lawfuln ess of the impug ned orde r a nd 
cla im co mpensat ion fo r a ny los · su sta in ed by him a a res ult of th e ba n on 
pa rking carava ns on hi s la nd , but also the rig ht lo a pp ly to th e a uthoriti es for an 
exe mption permitting him to park caravans. It rema in ed lo be ascertain ed 
whe the r the procedure for exercis ing tho e re medies, in pa rticul a r as regards the 

I. This sum mary by the Registry docs not bind the Cour t. 
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calculation of the time-limits to be complied with in the light of the system for 
giving notice, was such as to ensure that the right to a court was effective as 
required by Article 6. In the case before the Court, the listing order had been 
published in two newspapers, one of which was a daily newspaper, that were 
distributed in the administrative districts where the applicant's property was 
situated, displayed at a town hall near the applicant's home and published in the 
Collection of Administrative Decisions of the departement (the applicant lived in the 
principal town of that departement). The rule permitting the general publication of 
listing orders offered undeniable advantages. It was intended to provide for legal 
stability and to simplify the formalities for implementing such measures, 
particularly where they covered extensive tracts of land in multiple ownership, 
as in the case before the Court. In addition, following de Geou!Jre de la Pradelle, 
the French government had introduced a new practice in order to ensure 
the systematic general publication of designation orders. In its Resolution 
DH(2000)43 of 10 April 2000, the Committee of Ministers had declared that the 
French government had thereby fulfilled their obligations under former Article 53 
of the Convention. The machinery of general publication used by the authorities 
constituted a coherent system that struck a fair balance between the interests of 
the authorities and of the property owners. In particular, it afforded the latter a 
clear, practical and effective opportunity to challenge administrative acts. 
Consequently, the applicant had not suffered a disproportionate interference 
with his right of access to a court: manifestly ill-founded. 
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THE FACTS 

The applicant [Mr C. Geffre] is a French national, who was born in 
1932 and lives in La Rochelle (departement of Charente-Maritimf'.). He 
was represented before the Court by Ms E. Rabesandratana, of the 
Rochefort Bar. The respondent Government were represented by their 
agent, Mr R. Abraham. 

A. The circumstances of the case 

The facts of the case, as submitted by the parties, may be summarised 
as follows. 

In 1974 the applicant acquired parcels of land subject to a prohibition 
on building in the administratiYe district (commune) of La-Flotte-en-Re 
on the lie de Re (Charente-Maritime). The applicant used the land for 
caravannmg. 

By a ministerial order issued on 23 October 1979, the whole of the lie de 
Re was included in the list of monuments and places of interest whose 
conservation or preservation was in the public interest from the artistic, 
historic, scientific, legendary or scenic point of view, in accordance with 
section 4 of the Law of 2 May 1930 on the conservation of natural 
monuments and places of interest, as amended. 

The order was published in two newspapers distributed in the 
administrative districts concerned: Le Phare de Re (on 26 December 1979) 
and the daily Sud-Ouest (on 2 January 1980). It was republished in the 
2 January 1980 edition of the former and the 9 January 1980 edition of 
the latter. The order was also displayed in La-Flotte-en-Re town hall on 
14 December 1979 and published in the Recueil des actes administratifs du 
departement de la Charente-Maritime (Collection of Administrative Decisions 
of the departement ofCharente-Maritime) (no. 2of15January 1980). 

One of the consequences of listing was to render Article R443-9 of the 
Town Planning Code applicable to the entire island. That provision made 
it illegal to camp or to park a caravan other than on authorised campsites 
or to create campsites on listed places of interest unless an exemption had 
been granted under sub-paragraph 2 of the Article. 

On 3July 1996 the rural police officer ofLa-Flotte-en-Re reported the 
applicant for illegally parking caravans. 

The applicant was summoned to answer the charges in the La Rochelle 
Criminal Court. He argued that the proceedings were unlawful, as he had 
not received individual notification of the listing order and the 
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interference with his right of property was disproportionate. In a 
judgment of 7 August 1997, the Criminal Court rejected the applicant's 
submission that the proceedings were unlawful, holding that there was 
no requirement for individual notification under section 4 of the Law of 
2 May 1930 and Articles 2 and 7 of the decree of 13June 1969. It further 
found that the restriction placed on the applicant's use of the land arose 
from a public easement that had been created in the general interest and 
which accordingly did not contravene Article I of Protocol No. I. It found 
the applicant guilty of parking two caravans on his land, contrary to 
Articles L443-1, L480-4, L480-5, L480-7, R443-2 and R443-9 of the Town 
Planning Code. The applicant was ordered to pay a fine of 3,000 French 
francs (FRF) and to reinstate the land within one month, an additional 
penalty of FRF 50 being imposed for each day's delay. The Criminal 
Court ordered publication of the judgment. 

The applicant appealed against that decision and the public prosecutor 
lodged a cross appeal. The applicant argued, firstly, that his prosecution was 
unlawful, as he had not received individual notification of the decision to 
designate the land, even though such notification was necessary before 
criminal proceedings could be brought according to an explanatory circular 
that had been issued on 19 November 1969. He added that there was no 
evidence in the case file that the notification procedure set out in the law of 
1967 had been followed. As to the merits, he asked the Court of Appeal to 
rule on the lawfulness of the administrative decision. He further relied on 
Article 1 of Protocol No. 1, arguing that he could not have committed an 
offence, as he had not been awarded proper compensation for the adverse 
effect the public easement had had on his vested rights and the situation 
prior to designation. He complained, lastly, that the failure to give him 
individual notification of the listing order had deprived him of effective 
access to a court. 

In a judgment of 13 February 1998, the Poitiers Court of Appeal declared 
the applicant's preliminary objection that the listing order should have been 
declared unlawful inadmissible, as it had been made for the first time on 
appeal whereas it should have been made prior to any defence on the 
merits. It noted that the applicant had not denied being aware of the listing 
order's existence or seriously contended that the notification procedure had 
not been followed, since he could not properly rely on a non-legally binding 
circular in the face of the unequivocal wording of Article 2 of the decree of 
13June 1969. Accordingly, it dismissed his plea that he had not been notified 
of the order and held that the authorities had been entitled to proceed by 
general announcement. The Court of Appeal observed that creating a public 
easement in the public interest was not contrary to the Convention, but 
could entail a right to compensation which it was not for the criminal 
courts to quantify; the applicant had not been deprived of effective access 
to a court, since the applicant had been given proper notice of the order 
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and could eith er have as ked t he a uthorities to reconsider their decision or 
appealed. It t herefore upheld the impugnedjudgme nt in its entirety. 

Th e a pp li cant appealed on points of law against the Court of Appea l' 
judgment. H e compla ined a mong ot her ma tt ers that he should have bee n 
given individua l not ifica tion of the li st ing order , as, a lthough Art icl e 2 of 
the decree of 13 June 1969 a llowed notice to be give n by gene ra l 
a nnouncement rathe r t han individually if more tha n a hundred land­
owners were a ffected by the list ing of a place of in te res t , it a lso required 
li st ing orde rs that conta ined specia l d irections to a lter the state or use of 
t he land to be notifi ed to the property owner a nd accompanied by a forma l 
noti ce . The applicant a ll eged t hat he had insta ll ed th e ca ravans on th e 
la nd before the des ignation decis ion - which made it il legal to pa rk 
caravans on the li e de Re - was issued and had not rece ived any 
individu a l notifi cat ion or form a l notice. In hi s submiss ion , therefo re , by 
wrongly relying in its decision on t he fact that he had not denied be ing 
pe rsona lly aware of t he des ignat ion order, the Court of Appeal had 
viola ted Art icle l of Protoco l No. I. 

The Court of Ca sat ion (Criminal Division) dism issed the a pplicant's 
a ppeal on poin ts of law in a judgment of 23 March 1999, inter alia, on the 
fo llowing grounds: 

"In linding th e accused guilty of the offence, the Court of Appea l foun<l tha t the order 
of23 O ctober 1979 d id not constitute a designation decis ion within the meaning of the 
legislat ion int rod uced by the aforemen tioned Law, and in particu lar section 8 thereof, 

but merely a n order under section 4 of that Law for the la nd to be included in the li st of 
s ites of na tu ra l beauty in th e departement. Accordingly, si nce- as the court s be low fou nd -
the order affected more tha n a hundred la ndowners, the a uthorit ies were entitled Lo use 
- and it is common ground th at they did use - the genera l announcement procedure 

instead of the individua l notifica tion procedure prescribed by that sect ion. 

The Court of Appea l added tha t, si nce the Law of 2 May 1930 a nd it s subseq uent 

implementing legislation did not require a forma l not ice to be given, such noti ce only 
bei ng required when a de ignat ion decision was contested by the landowne rs ... , 'the 
authori t ies we re entitl ed to give notice of l he orde r of 23 Octobe r 1979 by genera l 
pub li ca tion' . 

.. . in so hold ing, the Court of Appea l jus tifi ed it s decis ion." 

B. Relevant domestic law 

1. The Law ef2May 1930 to reorganise the conservation ef natural monuments 
and j1laces ef artistic, historic, scientific, legendary or scenic interest (as 
amended b)i the Law ef 28 December 1967) as in farce at the material time 

Sect ion 4 of the Law provided: 

"In each dej;artement the re sha ll be d rawn up a li st of the na tura l monum ents a nd 
places of interes t whose conse rva tion or prese rvation is in the pub li c inte res t from the 
art is ti c, hi storic, scientific, legendary or scen ic point of view .... 
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Listing shall be effected by means of an order made by the Minister for Cultural 
Affairs. The decree issued after consultation of the Conseil d'Etat shall lay down the 
procedure for notifying the listing to the property owners or for publishing it. 
Publication may replace notification only in cases in which the latter is made 
impossible by the large number of owners of one and the same place of interest or 
natural monument, or if it is impossible for the authorities to ascertain the identity or 
address of the owner. On the land within the boundaries laid down in the order, listing 
shall entail an obligation on those affected not to undertake any works other than those 
relating to day-to-day agricultural use as regards rural land and to normal upkeep as 
regards buildings without having given the authorities four months' notice of their 
intention." 

2. Decree of 13 June 1969 implementing sections 4 and 5-1 of the amended 
Law of2 May 1930 on the conservation of places of interest 

The relevant provisions of the decree provided: 

Article 2 

"Listing orders shall be notified by the prefect to the owners of natural monuments or 
places of interest. 

However, when the number of owners affected by the listing of one and the same 
place of interest or natural monument is greater than a hundred, the procedure of 
individual notification may br r~placed by a general public announcement as provided 
for in Article 3. 

Recourse shall likewise be had to public announcements where the authorities are 
unable to ascertain the identity or address of the owners." 

Article 3 

"The public announcements provided for in Article 2 ... shall be made at the instance 
of the prefect, who shall have the listing order published in two newspapers, at least one 
of which shall be a daily newspaper that is distributed in the administrative districts 
concerned. This notice must be republished at the latest on the last day of the month 
following the initial publication. 

The listing order shall further be published in the relevant administrative districts, 
for a period of not less than one month, by being displayed at the town hall and in all 
other places customarily used for posting up public notices ... " 

Article 6 

"The designation decision shall be published in the Official Gazette." 

Article 7 

"Where a designation decision contains special directions that would alter the state or 
change the use of a site, it must be notified to the property owner. 

This notification shall be accompanied by a formal notice to the effect that the site 
must be brought into conformity with the special directions in accordance with the 
provisions of section 8 (para~raph 3) of the Law of2 May 1930." 
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3. The Circular ef 19 November 1969 on the implementation ef Part II ef the 
Law ef 28 December 1967 amending the Law ef 2 May 1930 on places ef 
interest 

The relevant provisions of the circula r read as fo llows : 

"AnoLhc r innova t ion int rod uced by the Law of 28 December 1967 and Lh c decree or 

13 J une 1969 is genera l publica tion as a me thod of inform ing prope rt y owners tha t a 
place of interes t has been listed. 

Th ere a re now two poss ible procedures: 

- either individua l notifi cation, in acco rdance with the a rrange me nt s curr cmly in 

force in a ll cases; or 

- ge ne ra l publica tion (public display a nd publica ti on in L\\'O newspa pe rs), to whi c h 

the prefect resort s when the number of own ers conce rned is grca Lc r tha n a hundred - as 

with places of int e res t cove ring a la rge r area - or when one or more property owne rs 

have no L been id entifi ed. 

This gene ra l publica t ion will simplify the forma liti es tha t were necessa ry hithe rt o for 

the li sting of a place of inte res t to have it s fu ll effecL, a nd thi s will be pa rticu larly 

apprec ia ble in the case of ve ry large a reas. It wil l have the adva nt age of e nsuring that 

th e pub lic a rc we ll inform ed before the listing order is imple men ted .... " 

4. The Town Planning Code 

Th e relevant provisions of the Code provide: 

Article Ll60-5 

"There sha ll be no ri ght to compe nsa ti on for caseme nts crea ted pursuant tot his Code 

fo r public access, pub lic hca lt h, aes the tic or o ther purposes a nd conce rning ma tt ers such 

as the use of the la nd , the height of buildings, the proportion of developed and 

undeve loped la nd in each prope rty, prohibitions on building in ce rt a in a reas a nd a long 

ce rt a in roads a nd the di stribution of buildings between different a reas . 

Howeve r, compe nsat ion sha ll be paya ble if such case ment s resu lt in a vio lat ion o f 
ves ted rig ht s or a cha nge in the previous condition of the la nd Lh a l ca uses dir ec t , 

pecunia ry a nd indi spu ta ble da mage. In t he abse nce of a n a micable agreement , such 
compe nsa tio n shal l be assessed by th e administ rat ive court , which sha ll ta ke int o 

account the increase in va lue of a bu ilding produced by the implementa ti on of a land­

usc plan tha t has bee n mad e publi c, or or an approved loca l town-deve lopm ent pla n or 

equ iva lent docum ent. " 

Article R443-9 

"It shall be ill ega l to ca mp or to park a ca ravan other tha n on a n a uthorised ca mps itc , 

or to crea te a ca mp or caravan si te: 

( I) on the seashore; 

(2) on des ig nated o r li sted places of int eres t, withi n the areas defin ed in paragraph 3 

of sec ti on I of the Historica l Monuments Act of 3 1 December 19 13, in the area 

surrounding a histori ca l monum ent tha t is des igna ted, listed or in the process of being 
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designated, in areas in which architectural or urban heritage is protected and in the 
protected areas established by section 17 of the Law on the protection of natural 
monuments and places of interest of 2 May 1930. With the exception of places of 
interest that have been designated or are in the process of being designated, the 
competent authority may grant exemption from the prohibition, after obtaining the 
opinion of the departement's heritage protection officer and, if applicable, its Committee 
on Places of Interest. As regards designated places of interest, exemptions may be 
granted by the minister responsible for places of interest or, in the case of natural 
sites, by the minister responsible for the conservation of nature and the environment, 
after obtaining the opinion of the di/Hnlemmt's Committee on Places of Interest. 

COMPLAINTS 

I. The applicant complained under Article 6 § I of the Convention 
that, as he had not received indiYidual notification of the order of 
23 October 1979 for the inclusion of the lie de Re in the list of protected 
places of interest, he had been deprived of an opportunity to assert his 
rights in the domestic courts. He alleged a violation of his right to access 
to a court. 

THE LAW 

I. The applicant complained that he had been given inadequate notice 
of the listing order to enable him to assert his rights in the domestic courts 
and, in particular, to challenge the lawfulness of the order, to seek 
compensation or to apply for exemption from the ban on caraYanning. 
He relied on Article 6 § I of the Convention, the relevant part of which 
proYidcs: 

"In the determination of his civil rights and obligations .. ., l'\Tryonc is entitled to a 
fair ... hearing ... by [a] ... tribunal ... " 

The Government said that that complaint was unfounded. As regards 
the steps taken to publish the order of 23 October 1979, they referred to 
the applicable domestic legislation and noted that, in the instant case, 
owing to the large number of people concerned (more than 3,000), the 
order had been published in accordance with the procedure laid down 
in Article 3 of the decree of 13 J unc 1969, namely in two newspapers -
one of which was distributed locally - and at the town hall, where it had 
been displayed for at least a month. In that connection, the Government 
stressed that the present case concerned a listing order, not a 
"designation" decision, so that there had been no statutory legal 
requirement for the applicant to be notified of' the order. 
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The Gove rnme nt sa id t ha t the applicant could not se riously co mpla in 
tha t he had been deni ed access to a court to air hi s compla ints: he could 
have soug ht judicia l review of the impug ned ord e r in th e adminis tra ti ve 
court , as Articl e Ll 60-5 of the Town P la nning Code e na bled him to see k 
compe nsa tion in the administ ra tive courts; he could have soug ht 
exe m ption fro m th e ban on ca rava nning on his la nd unde r Article 
R443-9, sub-pa ragraph 2, of t he Town Pl a nning Code; in additio n, the 
crimin a l courts had bee n as ked to interp ret a nd assess th e lawfuln ess of 
the li sting ord e r. 

The Gove rn me nt a lso re fer red to t he Court 's decis ion in de Geouffie de la 
Pradelle v. France a nd subm it t ed t hat it could not be tra nsposed to the 
presen t case. I t noted t hat t he meas ures fo r publi shing lis ting ord e rs 
we re id e n tica l to t hose which the Governme nt had decided, in 
accorda nce with a n opinion of the Committee of Minis ters of the Council 
Eu rope, to impl em ent sys t em a tica lly to ensure complia nce with the 
Court 's judg me nt in de Geoujfre de la Pradelle (Reso lution DH (2000)43 of 
10 April 2000). In the a lte rn a tive, th e Gove rnm ent said t hat it would be 
unreasonab le to require the sys tema ti c individua l notificat ion of Ii t ing 
ord ers, as, in addition to be ing ex tremely cumbersome a nd cost ly, such a 
sys te m did not a ppea r adap ted to cases such as th e prese nt one involving 
mo re than severa l hund red , or eve n several t housand, property owne rs. 

T he a pplicant sa id t ha t the publicat ion of the ord er had not bee n a n 
effect ive measure: the order had on ly been published loca lly - main ly o n 
the li e de Re it self - and in win ter, whereas he only s tayed on the is la nd in 
the summer month s. H e fur t he r ma in ta ined tha t t he sta tu tory procedure 
fo r publicati on had not bee n fo llowed as t he ord e r had only bee n di splayed 
in the town ha ll fo r ju ·t one day. In a ny eve nt, th e Fre nch lega l system 
requi red ind ividua l notifi ca tion in th e instant case. 

As rega rds th e iss ue of access to a court, the applican t conside red that 
th e fact t ha t he had not rece ived individu a l not ificat ion of the ord er had 
deprived him of all poss ibility of a pp lyin g to th e dom es ti c courts. Without 
full , deta il ed inform a tion, he was un a bl e to determin e the conseque nces 
which li st ing would e n tail fo r his la nd. Fu rther more, notwithstand ing t he 
listing orde r, the pract ice of pa rking caravans on private la nd had 
continued fo r fift een years, so that he had had no in te res t in cha ll e nging 
the lawfuln ess of the ord er, as it did not adve rse ly a ffec t him. In a ny eve nt , 
in view of t he ti me constra ints, he would not have been a ble to cha ll e nge 
t he order or cla im com pensation. 

The Court conside rs th a t a ll the li mbs of the a pplicant's compla in ts 
must be examined from t he perspective of t he ri ght of access to a cour t, 
as gua ra nteed by Art icle 6 § I uf the Conve ntion. 

The a pp licant 's co m pla int the re for e conce rns hi s lac k of access to the 
ad m inistra tive courts to cha ll enge the lawfuln ess of t he ord e r issued in 
1979, to obta in compensat ion for t he resulting in te rfere nce with his 
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property rights or to seek exemption from the ban on caravanning. The 
Court reiterates that the "right to a court" enshrined in Article 6 § I of 
the Convention is not an absolute one. It may be subject to limitations, but 
these must not restrict or reduce the access left to the individual in such a 
way or to such an extent that the very essence of the right is impaired (see, 
among other authorities, Philis v. Greece (no. I), judgment of 27 August 
1991, Series A no. 209, pp. 20-21, § 59). 

French law undoubtedly afforded the applicant various remedies: he 
could have challenged the lawfulness of the impugned order in the 
administrative courts or, if he considered that the burden imposed on 
him by the easements was out of all proportion to the aim pursued in the 
general interest, applied to the administrative courts under Article Ll60-5 
of the Town Planning Code for compensation for the loss he had sustained 
as a result of the ban on parking caravans on his land. He could also have 
applied to the authorities under Article R+43-9 of the Town Planning 
Code for exceptional permission to park caravans on his land. 

The Court observes in that connection that it is not for it to interpret 
procedural rules such as those governing the time-limits for exercising 
remedies (see, mutatis mutandis, Tejedor Garcia v. Spain, judgment of 
16 December 1997, Reports C?f]udgments and Decisions 1997-VIII, p. 2796, 
§ 31 ). Rules governing the procedure and time-limits applicable to legal 
remedies are intended to ensure a proper administration of justice and 
compliance with, in particular, the principle of legal certainty (see, 
mutatis mutandis, 1\!Jiragall Escolano and Others v. Spain, nos. 38366/97, 
38688/97, 40777/98, 40843/98, +1015/98, 41400/98, +1446/98, 41484/98, 
41487/98 and 41509/98, ECHR 2000-1). It therefore remains to be 
ascertained whether the procedure for making such applications, in 
particular as regards the calculation of the time-limits to be complied 
with in the light of the system for giving notice, was such as to ensure 
that the right to a court was effective as required by Article 6 of the 
Convention. 

In the instant case, the Court does not have to assess, as such, the 
French system of classifying administrative acts and the procedure for 
appealing against them; it must confine its attention as far as possible to 
the issue raised by the specific case before it (see, mutatis mutandis, 
de Geouffre de la Pradelle v. France, judgment of 16 December 1992, Series A 
no. 253-B, p. 42, § 31 ). Its role is to determine whether the applicant was 
able to count on a coherent system that struck a fair balance between the 
authorities' interests and his own and, in particular, whether he was given 
a clear, practical and effective opportunity to challenge an administrative 
act that allegedly constituted a direct interference with his right of 
property. 

The Court notes that it is established that the ministerial order for the 
listing of the land was published in two newspapers, one of which was a 
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da ily newspape r, th a t were distributed in th e adm ini strat ive distri ct ofLa­
Flotte-en-Re . The o rd er was republished no more tha n a month later. In 
addition, it was displayed a t La-Flotte-e n-Re town ha ll , som e eventee n 
kilom e tres from La Rochell e whe re, it seems, the applicant has lived 
throughout. It was a lso published in the RecueiL des actes administratifs du 
departement de La Charente-Maritime (La Roche ll e is the principa l town in 
tha t de/1ortement) . 

As t he Court has previous ly sta ted , the rul e permitting ge nera l 
publica tion of li sting ord e rs offe rs unde nia bl e advantages (see, mutatis 
mutandis, de Geouf!re de La PradeLLe, cited a bove, p. 42, § 32); as the 
Governm ent have pointed out, it is inte nd ed to provid e for lega l sta bility 
a nd to sim plify t he formaliti es for imple menting such measures, 
pa rti cul a rly where they cove r extensive tracts of la nd in mu lti p le 
owne rship. 

It shou ld a lso be born e in mind t ha t the French governm e nt have 
imple me nted va rious measu res as a result of de Geouffi-e de la PradeLLe. In 
thal juclgm ent, the Court held tha t the re had been a violat ion of Art icle 6 
of the Conve ntion a ft e r th e Comeil d'Etat had dism issed a n a ppea l as be ing 
out of tim e when the a pplicant mad e a mis take rega rdin g the el a te whe n 
th e tim e a ll owed for a ppealing started to run owing to uncerta inty as to 
whether the adminis tra tive act was individu a l or regul a tory in nat ure . The 
Court found that the compl ex ity of th e lega l position was likely to creat e 
legal unce rtainty as to the exact nature of the des ig na tion decree a nd as 
to how to calcul a te th e tim e-limits for a ppealing to the ConseiL d'Etat . 
The F rench governm ent have now int rod uced a new practi ce in orde r 
to ensure the systemat ic ge nera l publica tion of des ignation ord ers 
(publica tion in the Officia l Gaze tte, disp lay at the town ha ll and in places 
used fo r that purpose for a month , publica tion of th e des ig nat ion decis ion 
in two newspapers, a t leas t one of which is a da il y news pape r that is 
distributed in t he adminis trative di s tri ct conce rn ed) in orde r to ensure 
tha t in terested pa rti es may avai l themselves full y of the time a ll owed 
for lodging a ppea ls with th e Conseil d'Etat. In its Resolution DH (2000) 43 
of 10 Apri l 2000 co nce rning de Geo1iffre de la PradeLle, the Committee or 
Min isters declared tha t the French gove rnm ent had th ereby fu lfill ed 
the ir ob liga tions unde r form e r Articl e 53 of the Convention. 

Last ly, having exa mined the facts or the present case, the Court finds 
that the machinery or ge neral publication used by the a uthoriti es 
constitut es a cohere nt sys te m that strik e a fair balance betwee n the 
inte res ts of the a uthor iti es a nd of the property owne rs. In pa rticul a r, it 
affo rds t he latte r a clear, practi ca l a nd effective opportunity to chall enge 
admini strative acts. In the light of all the circumsta nces of the case, the 
Court find s that the a pplicant ha not su ffe red a disproportionate 
interfe re nce with hi s right of access to a court a nd t ha t, accord ing ly, 
th ere has bee n no infringem ent of the esse nce of hi s right to a court , as 
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gua ra nteed by Art icle 6 § 1. Consequ ently, there has been no viola tion of 
that provi sion. 

It fo llows tha t this complaint must be rejected as being manifes tly ill­
found ed, in accordance with Articl e 35 §§ 3 a nd 4 of the Conve ntion. 

For these reasons, the Cou rt una nim ously 

Declares the a pplicat ion inadmissibl e. 
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SOMMAIRE 1 

Epuisement des voies de recours internes - existence d 'un recours 
indemnitaire permettant de denoncer la duree d'une procedure consti­
tutionnelle 

Article 35 § I 

Epuisement des voies de recours internes - Recours inteme effect-?/- Procedure constitutionnelle 
ach.evee - Existe11.ce d'un recours indem11.i taire 

* 

Apres avoir ctc co ndarnn c pena lern cnt a un e pe ine d 'c mprisonn e me nt e t a une 
a mende, le rcqu c rant forma un recours d'amparo en j a nvi cr 1995. Pa r un a rre t de 
juillct 2000, le Tribuna l co ns titutionn cl rej cta le recou rs pour dffa ut man ifes te de 
fo ndem ent. Le requ era nt se pla int a prcs coup de la dun~c de la procedure su ivie 
dcva nt le Tribuna l cons titu tionne l cl demandc a la Cou r de co ndamn er l'Espagne 
a lui verser un c ind em nite ace titre. 

Article 35 § I : en ma ti ere de duree de procedure, un recour inte rn c es t erfcctif au 
scns de !'article 13 s' il pc rm e t so il d 'c mpcchcr la survc na ncc ou la continuation de 
la viola tion a ll eguce, soil de fournir a l' int eressc un redressc ment a ppropri e pour 
toutc viola tion s'Cta nl deja produite . En l'es pecc, CU cga rd a la specificit e du 
Tribuna l constitutionn cl en tan t quc dern iere insta nce au plan internc, gara nte 
ell e-memc des cvc ntu cll es violat ions des droits fondamentaux enonces pa r la 
Cons titution, le se ul recours envisageable es t le recours ind emnitaire pcrm cttant 
de fourn ir a u justicia bl e un e repara tion adeq ua te pour lcs reta rd s accuses . Or ii 
ressort des observations du Gouvern cmcnt , non contcs tces pa r IP req ufra nt , qu 'un 
td recours es t prcvu a ux a rticl es 292 et suiva nts de la loi organ iqu e relative a u 
pouvoir judicia ire, sur le fondement desqu els le requera nt pe ut , si sa requ e te es t 
declaree irrecevabl e pa r la Cour, deposer aupres du ministere de la Just ice unc 
dcma nde d ' indemnisation , qui a tout es les cha nces d 'aboutir : non-epuiscme nt 
des voies de recours in terncs. 

Jurisprudence citee par la Cour 

Kudla c. Polog11.e [CC], n" 30210/96, CEDH 2000-XI 
Mifsud c. France (dee.) [GCJ, n" 5 7220/00, CEDH 2002-VIII 

I. Rcdige par le g reffe, ii ne li e pas la Cour. 
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( ... ) 

EN FAIT 

Le req uerant , M. Arm ando Alfredo Caldas Ramirez de Arrell ano, es t 
un ressorti ssant es pagnol ne e n 196 1 et res id a nt a Alicante. 11 es t 
represente devant la Cour pa r MCJ. Sanz de Bremond y Mayans, avocat a 
Madrid . 

A. Les circonstances de l'espece 

Les fa its de la cause, tels qu ' il s ont ete ex poses pa r les pa rti es, peuve nt 
se resumer comm e suit. 

1. L a procedure devant l 'Audiencia Nac iona l 

En fevri e r 199 1, le juge centra l d ' ins truct ion n° l de l'Audiencia Naciona l 

e ngagea des poursuit es penales contre le requ erant , soupc;onne d 'un delit 
cont re la sant e publique rep rime pa r !'articl e 344 du cod e pe na l tel qu ' il 
e ta it e n vigueur a u moment des fa its (tra fi c de MD:MA, substance 
amphetam inique conn ue sous le nom d 'ecstasy, d iffere nte de la MDA, 
conn ue sous le nom de drogue de !'amour). Pa r un e decis ion du 22 j uill et 
1992 rendu e a u terme de son instruction, ii renvoya l' interesse e t d 'autres 
personnes e n jugement devant la premi ere section de la cha mbre pe na le 
de l'Audiencia Nacional, qui , par une ordonnance du 18 j anvie r 1993, decida 
l'ouve r ture de la phase de jugement de l'affaire. Apres qu e toutes Jes 
demand es d 'admini st ra ti on de preuves presentees par Jes pa rti es au 
proces eurent e te acc ue illies, !'a udience publiqu e eut li eu les 20, 2 1 et 
22 dece mbre 1993. Da ns ses conclusions, le minislere public qua lifi a Jes 
fa its reproc hes a u req uerant de de li t continu d'atte in te a la sante 
publiqu c a u moye n d 'une substance grave me nt dom mageabl e pour la 
sante pe rpe tre clans le cadre d ' une organisat ion (a r t icles 344 et 344 bis a) 
du code pena l) et requit !' imposition d 'un e pe in e de onze annees d 'em­
pri sonnement et de 120 millions de pese tas (ESP) d 'ame nde. De son cote, 
le requ erant pla ida qu e la qua lification a re tenir eta it ce ll e d 'a tt ein te a la 
sante publique a u moye n d 'une subs ta nce non g ravement dom mageab le 
pour la sante (articl e 344 du code penal), de lit pass ibl e de troi s a n de 
pri son et d' une a me nd e de 10 millions d 'ESP. A titre subsidia ire, pour le 
cas ou le tribunal suivra it la these du minis tere publi c d 'apres laqu elle la 
substa nce vi see etait grave ment domm ageable pour la san te, le requ erant 
deve loppa la these qu 'en tout e ta t de cause la peine a appliqu er se ra it la 
me me des lors qu ' il y avait li eu de reconnaltre !'ex is tence d 'un cas d 'e rreur 
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invincible sur la nocivite de la substance au sens de !'article 6 bis a) du code 
penal. 

Par un jugement contradictoire du 12 janvier 199+, rendu aprcs la 
tenue d'une audience publique, l'Audiencia Nacional declara prouve que le 
requerant avait participe a un trafic de MDMA, substance ampheta­
minique figurant au tableau I de la Convention de Vienne contre le trafic 
illicite de stupcfiants et de substances psychotropes. Reconnu coupable 
d'un delit continu de trafic de substances psychotropes non gravement 
dommageables pour la sante, le requerant fut condamne a unc peine 
de cinq ans d'emprisonnement, au paiement d'une amende penale de 
52 millions d'ESP, ainsi qu'a une interdiction temporaire de ses droits 
civils et politiques. La condamnation se fonda notamment sur les 
depositions de temoins, sur les declarations des accuses, sur les rapports 
des experts commis durant !'instruction concernant la substance 
stupefiante saisie et sur le fait que les autoritcs avaient saisi de fortes 
sommcs d'argcnt proYcnant du trafic. Dans son jugcment, l'Audiencia 
Nacional declara que la circonstance que la drogue n'avait pas ete 
considerec comme gravcment dommageable pour la sante rcndait inutile 
l'examcn de la question de savoir s'il y avait cu errcur invincible au sens de 
!'article 6 bis a) du code penal. 

2. Le pourvoi en cassation devant le Tribunal supreme 

Le ministere public saisit le Tribunal supreme d'un pourvoi en 
cassation contre le jugement de l'Audiencia Nacional, arguant que la 
substance objet du trafic ctait gravement dommageable pour la santc. 
Commc l'y autorisait !'article 882 du code de procedure penale, le 
requerant prcsenta un memoire plaidant l'irrccevabilite du pourvoi en 
cassation (escrito de impugnaci6n). II y developpait une ample argumenta­
tion combattant la these soutenuc par le ministcre public et sollicitait en 
conclusion la confirmation du jugcment attaque. II n'y reiterait toutefois 
pas le moyen fonde sur !'article 6 bis a) du code penal qu'il avait soulcve 
devant l'Audiencia Nacional. 

Le Tribunal supreme consacra une audience publique a l'affairc le 
30 novembre 1994. 

Le requerant affirme avoir rappele !ors de ccttc audience le moyen tire 
de l'erreur invincible au sens de I' article 6 bis a) du code penal. 

Le Gouvernement soutient quanta lui que rien clans le dossier n'atteste 
que le requerant ait soumis ce moyen !ors de !'audience en question. 

Le compte-rendu de celle-ci comporte le passage suivant: 

«Le ministt·rc public prCsentc ses obscrvatio11s ~t l'appui de son n1Cmoirc en cassation 

et demandc au Tribunal de rcndrc un arrct accueillant scs requisitions. 

( ... ) La dffensc de M. Caldas [le rcquerant] conteste le pourvoi du ministere public. 
( ... )» 
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Par un a rre t du 12 dece mbre 1994, le Tribunal supreme fit droit au 
pourvo i e n cassa tion forme pa r le ministe re public et cassa le jugement 
de l'A udiencia Nacional. II moti va son arret comm e su it: 

«( ... ) La dose tox iquc de la I'v!DMA va ri e cntrc 50 et 150 milligram mes. Cctt c drog ue 

provoqu e un groupe d'e fTets eoncnmitants: e uphori c, renforcement du mora l, sat is­
fac tion de soi-meme, empa thi c, et peut entrainer la vision d'objets irrce ls. Les effe ts 
toxiqu es peuvent ctre a igus avec des doses compri ses entrc 500 e t 700 mi lligra mmes 
( ... ) De meme, les doses superieures a 200 mi lligramm cs peuvent dcclcncher des 
syrnptornes psychotiqucs, e t notamrnent des crises de pa nique. D'a ut rcs compl ica tions 
pe uvent cga lement survcnir en cas de surdose a iguc: delires, convul sions, hcrn orragies 

cc rcbra lcs secondaires du fait de !'augm enta tion ra pide de la press ion arte ri e ll e, ri gidite 
muscu la ire, etc. 

Bien quc la MDlV!A a it un potentiel toxique moi ndre que la MDA, des cas mortels li es 

a la prise de ce tt e substance on t e tc rece nses, meme si la crit ique act ucll e rcme t 
sc rieusc mcnt en question la rcsponsabili te directe de la MDMA dans les deccs. ( ... ) 

On ne peut acce pt er la these des condamncs d 'apres laq ue ll e le pourvoi obje t de 
l'rxa mcn va a l'encont rc des faits decla res prouves. En cllct, la qu es tion de savoir si 

une drogue toxique, un s tupcfi an t ou un c substance psychotrope es t ou non grave men t 
dom magea ble pour la sant e ne rel eve pas de l'C!abli sse ment des fa its, ma is nccess ite 
une apprecia tion, un j ugement ra isonnc qui se prcte done, en vc rtu du paragra phe I de 

l'a rti cle 849 du code de procedure pena lc, a une revis ion en cassat ion en tant qu e 
poss ible «erroriuris», s'agissan t d 'un c lement constitutifcle l' infrar. ti on. 

Eu ega rd a cc qui precede, ii convient de confirrn er qu e la MDl\1A es t une d rogue 
grave rn ent dornm agea ble pour la santc lorsque Jes doses sont compri ses entre 50 e t 
150 milligram mes. En co nsequence, le tra fi c de cc tt c substance r entre cl a ns le cadre de 
la moda li tc aggravee prcvue par le code pena l. ( ... ) » 

Pa r un deuxicm e ar re t du meme jour, le Tribunal supreme, ap res avoir 
fa it siens les fond ementsjuridiques dujugement de l'Audiencia Nacional, a 
!'except ion de ce lui par lequ el le juge a qua es timait que la substance 
litigie use n 'e tait pas grave ment dommageabl e pour la sante , reconnut le 
requerant coupable d 'un delit continu d 'att einte a la sante a u moye n de 
substances gravement dommageabl es pour la sante (articles 344 et 
344 bis a) du code penal) et le condamna a une peine de huit ans et un 
jour d 'e mprisonnement et a 110 millions d'ESP d'a mende. 

3. La procedure d 'amparo devant le Tribunal constitutionnel 

Le 13 j anvi er 1995, le requerant form a contre ce t arret un recours 
d'amparo devant le Tribunal constitutionnel. II reprochai t d 'abord au Tri­
bunal supreme de ne pas avoir repondu au moye n tire de !'ar t icle 6 bis a) 
du code penal qu ' il avait sou leve devant l'Audiencia Naciona l et soum is a la 
juridict ion de cassation lors de !'audience publique devant ce ll e-ci. II 
soutenait qu e des lors qu ' il avait fait droit au pourvoi en cassat ion 
presente pa r le ministere public en retenant la qualifica tion aggravante 
de trafic d 'une substance gravement dommageable pou r la sante, le 
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Tribunal supreme aurait du examiner le moycn tire de !'application de 
!'article 6 his a) du code penal. D'apres Jui, !'absence de toute reference a 
ce moyen par le Tribunal supreme equivalait a un defaut de motivation 
contraire a !'article 24 de la Constitution. Le requerant alleguait 
egalement que le fait pour le Tribunal supreme de Jui avoir applique 
retroactivement sa jurisprudence en qualifiant la drogue litigieuse de 
substance gravement dommageable pour la sante avait porte atteinte au 
principe de la legalite penale garanti par !'article 25 § 1 de la Constitution. 
Le requcrant invoquait en outre la violation de !'article l 4 (principe 
d'egalite) de la Constitution. 

Le 4 juillet 1996, le Tribunal constitutionnel declara le recours d'amparo 
recevable. Entre cette date et le 21 !Cvrier 1997, ii accomplit par ailleurs, 
sans discontinuite, divers actes de procedure. 

Entre-temps, le 9 decembre 1996, ii avait rcjete la demande de sursis a 
!'execution de l'arret du Tribunal supreme. 

Statuant au fond par un arret du 24juillet 2000, notifie au requerant le 
5 septembre 2000, ii repoussa le recours pour defaut de fondement. Au 
sujet du grief reprochant au Tribunal supreme de n'avoir pas repondu au 
moyen tire de !'article 6 bis a) du code penal, la haute juridiction, apres 
avoir rappele sa jurisprudence sur le defaut de motivation, se prononc;;a 
a1ns1: 

«( ... )Si !'on appliquc la jurisprudence antcricurc, la rcccvabilitc du gricf'conccrnant 
un clffaut ck motivation depend de dcux clonnecs csscntielles: ii faut prcmicrcmcnt que 
le probli·mc ait cffcctivcmcnt ctc so um is, et ii faut cnsuite que la juricliction n'y ail pas 

repondu de manicrc motivcc. L'cxamcn de la procedure suivic en l'cspecc montrc quc le 
rcqucranl a cffcctivcmcnt soumis ( ... ) a la chambrc pcnalc de I'Audiencin Nacionnl, le 
moycn cl'aprcs lcquel k tribunal a quo dn-;iit prcndrc en complc son allegation sur 
!'exclusion du caractcrc intcntionncl de !'infraction clans le cas ou, suivant la 

qualification penale des faits retenuc park rninisti-rc public, le tribunal imposerait la 
pcinc correspondant a !'infraction aggra,·ec prcvue par !'article 344.1 du code penal. 
Ccrtcs, a partir du moment ou I'Audiencin Nncionnl avail estime quc la substance 
«ecstasy» n'etait pas l'une de ccllcs reputees grave men! dommageablcs pour la sante, 
ii etait inutile que cettc juridiction se pronon~at sur !'existence d'une errcur 
rclativcment a l'un des elements constitutifs de !'infraction [error de tipo], quc ce moyen 
eut ou non cte soumis par le requerant. Devant lajuridiction de cassation, toutefois, le 
requerant n1a pas soumis cctte prCtention, contrairc1ncnt a ce qu'il aflirme avcc 
insistance clans son rccours d'ampnro. Ccttc insistance a pu induire en erreur le 
ministcre public, qui, clans scs observations relatives au recours d'amparo, est parvenu a 
la conclusion crroni'r que le rcqufrant avail soumis !edit moycn devant le Tribunal 
suprfme rt qu'il n'avait pas obtcnu de rcponsc de la part de ccttcjuridiction. 

Or ii suffit de lire dans le dossier le mcmoirc depose par le rcqucrant aupres du 
Tribunal supreme cl plaidant l'irrcccvabilitc du pourvoi en cassation pour constater, 
sans le moindrc doute possible, quc la representation du requcrant nc dit ricn en 
rapport aver l'cxistrncc d'unc evcntuellc errcur rclativemcnt a l'un des elements 
constitutifs de !'infraction et qu'clk n'invita nullement la cleuxicme chambre [du 
Tribunal supreme J a faire application, le cas frbeant, de !'article 6 bis a) I" du code 
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pena l. En e fTet, les obse rva ti ons de posees au nom du requc rant visa ie nt exclusivc mcnt it 

a ppuyc r lcs fond e ments du j uge rn e nt de la juridicti on du fond et les rapport s d 'cxpcrti se 
pri s e n compte pour !'apprec ia ti on de la na ture e t des ca racter istiqu cs de la substa nce 

sai sic, la juridi ction du fond aya nt es tim c qu ' il s'agissait de !'a mph eta mine MOMA e t 

non de la MDA, a ux e fTcts tr cs difTerc nts. Pa r a ill e urs, de l'examcn du proccs-ve rbal de 

l'audi cnce publiqu c ii nc rcsson pas quc cc moye n a it e te au ma ins rappc lc au Tribuna l 

supreme !ors de !'a udience tc nu c d evant cclui-ci. 

Le problcme de l' im pon a ncc qu ' il convien t d 'accorder a !'abse nce de reponsc j udi­

cia ire cx plicit e ne sau ra i1 Cl re resolu d 'aprcs un crit crc univoque a me na nt , cla ns to us 

les cas, it concl ure que le sil e nce vaut viola tion d 'un droit fo nda menta l. II faut toujours, 

en e ffet , examiner les circons ta nces e ntoura nt le cas soumis. Toutefo is, lorsquc la 

prC!e ntion n'a mcme pas e te soulcvce devant le Tribuna l supreme a lors qu e cela a ura i1 

pu ctre fa il , com me c'es t le cas e n !'occurre nce ( ... ) , tous les doutcs 4u a nt a la poss ible 

mcconna issance pa r l'a rret a llaqu e, a ra ison d 'un dffa ul de motiva tion, du droit a la 

protection juridictionnell e efTectivc du requ erant , dispara isse nt compl cteme nt. D' un 

point de vu e consti1u1ionne l, on ne saura it des !ors rc prochcr a un e juridic1ion d 'etre 

de meurec sil encieuse; le fa il de nc pas re pondre it une qu es tion qui n'a pas etc posce 

n'a pas de pon ee constitut ionnc ll e. " 

Exa mina nt le gri ef tire de la prete ndu e violat ion du principe de la 
lega li te penale, le Tribuna l constitutionn el fit obse rver qu ' il y ava it 
pa re ill e violation lorsqu e !'applicat ion de la loi fa ite par le tr ibuna l e ta it a 
ce point derai sonnable qu'e ll e en deve nait imprevis ible pour lesjust iciables, 
ce qui n'etait pas le cas e n l'espece. En c ffet, on pouvait sans difficulte 
considere r qu e la drogue connue sous le nom d '«ecs tasy » pa r l' homm e de 
la ru e etait «grave ment dommageable pour la sante» . La circonstance 
qu 'au mom e nt des fa its le Tribuna l supre me ne s'e tait pas encore 
prononce sur ce tt e qualifi cat ion ne saurait fair e conclure a la mecon­
naissance du principc de lega lit e ca r, pour e tablir une jurisprud ence, ii 
fa ll ait bi en que le Tribunal suprem e e prononc;;at une premiere foi s. 

B. Le droit interne pertinent 

( .. . ) 

2. Droil interne pertinent concernant Le grief tire de La duree de La procedure 
devant Le Tribunal constitutionnel 

a) La Constitution 

Article 24 § 2 

« De mcme, lout c personnc a d roit ( ... ) a un proccs publi c sans de la is indus ( ... )" 

Article 121 

« Les prejudices result a nt d 'e rre ursj udicia ires et CC LI X result a nt d ' un fonctionneme nt 

dffec tue ux de !'administra tion de la just ice donne nt d ro it a une inde mnisa tion a la 

cha rge d e l'Etal, confo rm ement it la loi." 



404 DECISION CALDAS RA~IIREZ DE ARRELLANO c. ESPAGNE 

b) La Joi organique relative au pouvoir judiciaire (LOPJ) 

Article 292 

« 1. Toutc victimc d'un prejudice resultant d'unc crreur judiciaire ou d'un 
fonctiunnement anormal de la justice adroit a ctrc indemnisee par l'Etat, saul' en cas 
de force majeurc, conformcmcnt ace qui est prcscrit dans le present titre. 

2. En tout ctat de cause, 1" pn'judicc allrgur doit ctre dfrctil', financicremcnt 
quantifiable et individualis1', qu'il s'agissc d'une pcrsonne ou d'un groupc de 
pcrsonncs. » 

Article 293 § 2 

« Dans les cas d'crreur judiciaire commc dans ccux dr fonctionncmrnt anormal ck la 
justice, l'intercsse adrcsse sa demanclc d'indemnisation au ministt'l'C cle lajusticc. 

La rcquete est examinfr scion lcs dispositions applicablcs en maticrc de 

responsabilitc patrimonialc de l'Etat. La decision du ministere de la Justice peut faire 
l'objct d'un rccours contcnticux-administratif'. Le droit a indemnisation se prcscrit clans 
le dClai d\111 an a partir du tnoment ol1 ii aurait pu ftrc exerrC.» 

c) La loi organique du Tribunal constitutionnel 

Titre VII: Des dispositions communes en maticrc de procedure 

Article 80 

« Ont un raracterc suppletif' par rapport aux dispositions de la prcscntc loi lcs 
dispositions de la LOPJ et du code de procedure civile en matiere de mmparution 
devant les tribunaux, de jours ouvrables, de calcul des delais, de deliberations et votes, 
de forclusion, de renoncemcnt et de drsistcmrnt, de languc offiricllc et de police 
d'audiencc. » 

GRIEFS 

( ... ) 
Invoquant !'article 6 § I de la Convention, le requerant denonce ensuite 

la duree de la procedure d'amparo devant le Tribunal constitutionnel. II fait 
remarquer qu'il introduisit son recours d'amparo le 13 janvier 1995. Apres 
que le Tribunal constitutionnel eut, le 9 decembre 1996, rejetc le sursis a 
!'execution de la peine prononcee a son encontre, ii purgea la totalite de 
cette peine (huit ans et un jour d'emprisonnement) avant meme le 
prononce de l'arret du Tribunal constitutionnel, qui intervint le 24 juillet 
2000, soit cinq ans et six mois apres !'introduction du recours d'amparo. 

( ... ) 
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2. Le requ erant se pl aint ega leme nt de la duree excess ive de la 
procedure d'am/Jaro deva nt le Tribuna l consti tutionnel. II fa it rema rqu er 
qu ' il a in troduit son recours d'amparo le 13 j a nvie r 1995 et qu e l'arre t du 
Tribuna l const ituti onne l a e te re ndu le 24 juillet 2000, so it cinq a ns et 
six mo is apres !' in troduct ion du recours. II invoqu e !'a rticle 6 § I de la 
Conve ntion, dont la parti e pertine nte se lit a insi : 

« T oute pe rso nn c a clroi t a ce q ue sa cause so it e n tcnclu c ( ... ) clans un de lai 

ra isonnablc, pa r un t ri buna l ( ... ) qui cl ccicl e ra ( .. . ) du bicn-fonclc de tOUL c accusation 

en m a ti c rc pcna le clirigcc cont re cl le. ( .. . )., 

a) Sur l'applicabilite de !'article 6 § I 

Le Gouve rneme nt fa it obse rve r que le Tribuna l constitutionnel ne 
constitu e pas une juridiction ordina ire, ses fo nct ions se compara nt plu tot 
a ce ll es de la Cour europeenn e des Droits de !'H omm e de Stras bou rg. II 
soutie n t que la presen te cause se di s tingue des a ffa ires Ruiz-Mateos 
c. Espagne (arret du 23 juin 1993, Se ri e A n° 262), et SujJmann c. Allemagne 
(arre t du 16 septembre 1996, Recueil des arrels et decisions 1996-IV) en ce sens 
que le grief d u requ erant po rte exclu sive ment sur la d uree de la proced ure 
devant le Tribuna l co nstitutionnel et non sur la du ree g lobale de la 
procedu re. II en conclut que !'ar t icl e 6 § I n'est pas app li cable en l'espece . 

Le requ erant defe nd pour sa pa rt la t hese contra ire. 
La Cour ra ppe ll e qu e, conformement a sa jurisprude nce bi en etabli e 

sur ce tt e qu es tion (a rrets Deumeland c. Allemagne, 29 ma i 1986, ser ic A 
n° 100, p. 26, § 77, Bock c. Allemagne, 29 mars 1989, ser ie A n" 150, p. 18, 
§ 37, e t Ruiz-Mateos precite, p. 19, § 35), le crit ere pe rtin ent pour 
dete rmine r s'il fa u t prendre e n compte un e ins ta nce devant une 
juridicti on constitutionnelle en vue d 'e ta bl ir le caracte re ra isonn a ble de 
la duree d 'u ne procedure consis te a rechercher s i le res ulta t de ladit e 
insta nce peut inOuer sur !' iss ue du li t ige devant les juridict ions ordina ires . 

II s'ensui t qu 'en principe une procedure devant une Cour cons ti­
tutionne ll e n 'echap pe pas a u domaine de !'arti cle 6 § l (voir, mutatis 
mutandis, l'a rre t SujJmann precite, p. 11 71, § 39). 

La Cour obse rve qu e la procedure devant le Tr ibuna l constitutionn el 
espagnol etait directement li ee a la ques tion de savo ir si les accusa tions 
penales port ees a l'eneontre du requ erant eta ie nt fon dees . Or si un 
recours d'am/Jaro es t accue illi , en tou t ou en pa rti e, la ha ute juridict ion ne 
se borne pas a determin e r la di spos ition de la Constitution qui a e te 
enfreinte. E ll e annu le e n effe t la decision critiqu ee et renvo ie l'affa ire 
pour reexamen devant la juridict ion compete nte . Da ns ces conditions, la 
procedure const itutionnelle constitua it un stade ulter ieur des insta nces 
pe na les co rresponda nt es, e t ses consequ ences pouvaient etre decis ives 
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pour la personne condamnee (arret Gast et Popp c. Allemagne, n° 29357/95, 
§§ 65-66, CEDH 2000-II). 

Partant, !'article 6 § 1 de la Convention s'applique a la procedure en 
question. 

b) Sur l'exception tiree du non-epuisement des voies de recours internes 

Le Gouvernement souligne en premier lieu que le grief tire de la durc~e 
de la procedure n'a jamais ete invoque, ni expressement ni en substance, 
clans le cadre des divers recours internes presentes par le requerant. Ce ne 
serait que devant la Cour quc le requerant aurait critique la durec de la 
procedure dcvant le Tribunal constitutionncl, demandant a cet egard une 
reparation indemnitairc. L'intfrcsse aurait ainsi omis d'epuiser les voies 
de recours disponiblcs en droit intcrne, des lors notamment qu'il n'a pas 
exerce le recours, juge efficace par la Cour a plusieurs reprises, prevu aux 
articles 292 et suivants de la LOPJ. 

Le requerant affirme pour sa part quc les articles 292 et suivants de la 
LOPJ ne pouvaient etre invoques en l'espece a l'appui d'une demande 
d'indemnisation, des lors que ces dispositions ne sont applicables qu'aux 
cas de fonctionnement anormal de !'administration de la justice, c'cst-a­
dire des tribunaux ordinaires. A cet egard, ii releve que le pouvoir 
judiciaire est regi par le titre VI de la Constitution (articles 117 a 127), 
alors que le Tribunal constitutionnel fait l'objet du titre IX de la 
Constitution (articles 159 a 165), clans lequel ii est precise qu'une Joi 
organique reglementera son fonctionnement. 

Sur ce point, le Gouvernement fait observer que !'article 80 de la Joi 
organique du Tribunal constitutionnel prevoit !'application, de maniere 
suppletive, des dispositions de la LOPJ relativement a de nombreux actes 
de procedure. La loi organique du Tribunal constitutionnel ne ferait certes 
pas explicitemcnt reference a la possibilite d'appliquer aux procedures 
dcvant cette juridiction Jes articles precites de la LOPJ en matiere de 
reparation pour cause de fonctionnement anormal de la justice, mais rien 
ne s'opposnait a une telle interpretation. Pour le Gouvernement, une 
reclamation sur le fondemcnt des articles 292 et suivants de la LOPJ afin 
d'obtenir une reparation pour la durc~e excessive d'unc procedure devant 
le Tribunal constitutionnel aurait done toutes les chances d'aboutir, et ii 
ne fait guere de doute que le ministere competent y donnerait suite. 

La Cour rappelle a cet egard qu'elle ajuge que les recours dont dispose 
unjusticiable au plan interne pour se plaindre de la duree d'une procedure 
sont « effectifs », au sens de !'article 13 de la Convention, lorsqu'ils 
permettent d'« empecher la survenancc ou la continuation de la violation 
allcguce OU [de) fournir a J'intereSSC UI1 redrcssemcnt approprie pour 
toute violation s'etant deja produite » (Kudla c. Pologne (CC], n" 30210/96, 
§ 158, CEDH 2000-XI). L'article 13 ouvre done une option en la matiere: 
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un recours est «effect if» des !ors qu' il perm et so it de fa ire in tervenir plus 
tot la decision des _juridictions a is ies, soit de fournir au justiciab le unc 
reparat ion adeq uate pour les reta rds deja accuses (arret K udla precite, 
§ 159). Selon la Cou r, vu les « etro ites a ffinit es» qu e presentent les 
art icles 13 e t 35 § I de la Convention (ibidem, § 152), ii en va 
necessairement de meme pour la notion de recours « effect if» a u se ns 
de ce tt e second e dispos it ion (vo ir, en derni e r li eu, Mifsud c. France (dee.) 
[GC], n° 5 7220/00, CEDH 2002-VIII) . 

En l'espece, le requ erant se plaint apres cou p de la duree de la 
procedu re suivie deva nt le Tribunal co nst itut ionnel et demande a la 
Cour de condam ner l'Espag ne a lui verse r une indemnit e ace t itre . Eu 
ega rd a la specificite du Tribun al const itut ionn el en tant que dern iere 
insta nce a u plan in te rne, garan te ell e-meme des eve ntu ell es violat ions 
des droit s fondam entaux enonces par la Const itut ion, le seul recours ici 
envisageable es t le recours indemn ita ire fo urni ssant au just iciab le une 
reparat ion adequate pour les retards deja accuses (arret Kudla precite, 
§ 159). Or, selon le Gouvernement , un te l recours es t prevu aux 
art icles 292 et su iva nts de la LOP]. 

Sur ce point , la Cour note qu e, d 'apres Jes observat ions du Gouver­
nement , le requerant peut, si sa reque te es t declaree ir recevable par la 
Cour, depose r aupres du m ini ste re de la Ju st ice, conform ement aux 
a rticl es 292 et suivants de la LOPJ, une demande d 'indem nisat ion, qui a 
toutes les cha nces d 'aboutir. Ell e releve par a ill eurs qu e le requ erant ne 
contes te pas la possib ili te d 'obtenir reparat ion par le bi a is de la voie de 
recours en qu es tion. 

Dans ces conditions, la Cour est ime que cet te pa rti e de la req ue te doit 
e tre rej etee pour non-epu isement de voies de recours internes en 
appl icat ion de !'art icle 35 §§ I et 4 de la Conve nt ion. 

( ... ) 

Pa r ces motifs, la Cour, a la majorite, 

Decla re la requ ete irrecevabl e. 
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SUMMARY 1 

Exhaustion of domestic remedies - existence of compensatory remedy by 
which to complain of length of constitutional proceedings 

Article 35 § 1 

Exhaustion ef domestic remedies - Effective domestic remecfy - Constitut ional proceedings 
terminated - Existence ef compensatory remec!J 

* 

Arter being sent e nced to a term or impri sonm ent a nd a fin e, th e a pplicant lodged 
a n am/1aro a ppeal in J a nu a ry 1995. In a judg me nt delive red in J uly 2000 th e 
Const itutiona l Court di smi ssed th e a ppeal as ma nirest ly ill -founded. Th e 
a pp lica nt comp la in ed re trospective ly or th e length or th e proceedings in t he 
Constitut iona l Court a nd requ es ted th e Court to ord er Spa in to awa rd him just 
sa tisfaction und er th a t head . 

Held 
Art icle 35 § I: In le ngth-or-proceedings cases a domes tic re medy was cITect ive 
within th e mea ning or Article 13 ir it could preve nt th e a lleged viola tion or its 
continu a t ion or provid e the cl a ima nt with adequ a te redress for a ny viola tion th at 
had a lready occurred. In th e p rese nt case, having regard to the specia l na ture or 
the Const itu ti ona l Court as th e fin al level or jurisd iction in domes tic proceedings , 
itselrthe saregua rd aga inst poss ible viol a tions or th e runda me nta l rig hts la id down 
in th e Co nstitutio n, th e on ly poss ibl e remedy here was a cla im for compensati on 
provid ing th e a pplicant with adequ a te redress for delays th a t had a lready 
occurred. It could be see n rrom th e Gove rnm ent 's obse rva t ions, a nd was 
undisput ed by the a pp li cant , th a t tha t remedy was provid ed for in sect ions 292 et 
seq. or the Ju d icature Act . On th e bas is or those provisions the a pplicant cou ld, ir 
hi s a pplica tion was decl a red in admiss ible by th e Court , a pp ly to t he Mini stry or 
J ustice fo r co mpensa ti on with eve ry prospect or success : non-ex ha ust ion or 
domes tic remedi es . 

Case-law cited by the Court 

Kudla v. Poland [GC], no. 302 10/96, ECHR 2000-XI 
Mifsud v. France (dee.) (G C], no. 57220/00, ECHR 2002-VIII 

I . This summa ry by the Regis try does not bind the Court. 
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THE FACTS 

The a pp lica nt , Mr Armando Alfredo Caldas Ram frez de Arrellano, is a 
Span ish nat ional, who was born in 196 1 and lives in Ali cante. H e was 
represe nted be fore the Cou rt by Mr]. Sanz de Bremond y Maya ns, a 
lawyer practi sing in Madrid. 

A. The circumstances of the case 

Th e facts of the case, as submitted by the parties, may be summarised 
as fo llows. 

1. Proceedings in the Aud iencia Naciona l 

In February 199 1 cen tra l invest iga ting judge no. 5 in the Audiencia 
Nacional brought crimina l proceedings aga inst the app lican t for 
endangering pub lic hea lth contrary to Article 344 of the Crimi nal Code as 
in force a t the ma teri a l time (tra fficking in MDMA, a n am pheta mine-type 
substance known as "ecs tasy", as distinct from MDA, known as th e " love 
drug"). In a decision g ive n on 22 July 1992, a fte r he had compl eted the 
inves tigation, the judge comm itt ed the ap plicant a nd others for tri al 
befor e the First Sect ion of t he C rimina l Division of the Audiencia Nacional, 

wh ich, in a n o rder of 18 J anua ry 1993, se t the case clown for tri al. 
After a ll the requests to adduce evidence submitted by the parties to 
the proceedings had been granted, the tria l took place on 20, 2 1 and 
22 Dece mbe r 1993 . Th e public prosecutor class ified the offence with 
which the app licant was cha rged as repeatedly e ndange ring public health , 
by means of a substance that was se riously damaging to health, act ing as 
part of a gang (Arti cles 344 and 344 bis (a) of the Criminal Code) . He 
sought a n eleven-year custodial sentence a nd a fin e of 120,000,000 pese tas 
(ESP). The applica nt submitted that the correct class ifi ca tion of the 
offence was tha t of enda nge ring public hea lth by means of a substance 
that was not se riously damaging to health (Articl e 344 of the C r imina l 
Code), which ca rr ied three years ' imprisonment a nd a fine of 
ESP I 0,000,000. In the alternative, shou ld the court acce pt the pub lic 
prosecuto r's submiss ion that the substance was seriously damaging to 
hea lth, the a ppli cant argued tha t the app licable se nte nce wou ld, in a ny 
event , be the same since it had to be acknowledged tha t the re had been a 
reasonable mis take within the meaning of Article 6 bis (a) of the Cr iminal 
Code regarding the ha rmfu lness of the substance. 
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In a judgment delivered on 12 January 1994, after a public hearing in 
the presence of both parties, the Audiencia Nacional declared it established 
that the applicant had been involved in trafficking in MDMA, an 
amphetamine-type substance listed in Table I of the Vienna Convention 
against Illicit Traffic in Narcotic Drugs and Psychotropic Substances. 
The applicant was convicted of repeatedly trafficking in psychotropic 
substances not seriously damaging to health and sentenced to five years' 
imprisonment and a criminal fine of ESP 52,000,000. He was also 
temporarily stripped of his civil and political rights. His conviction was 
based, inter alia, on witness statements, statements by his co-defendants, 
reports filed by experts instructed during the investigation into the 
narcotic substance that had been seized and on the fact that the 
authorities had seized large sums of money in proceeds from the 
trafficking. In its judgment the Audiencia Nacional stated that the fact 
that the drug had not been considered as seriously damaging to health 
made it unnecessary lo examine whether there had been a reasonable 
mistake within the meaning of Article 6 bis (a) of the Criminal Code. 

2. Appeal on points qf law to the Suj1reme Court 

The public prosecutor appealed to the Supreme Court on points of law 
against the judgment of the Audiencia Nacional. He submitted that the 
substance in which the applicant had been trafficking was seriously 
damaging to health. The applicant lodged submissions under Article 882 
of the Code of Criminal Procedure to the effect that the appeal on points 
of law was inadmissible (escrito de impugnaci6n). He set out detailed 
arguments disputing the public prosecutor's submissions and requested, 
in conclusion, that the Audiencia Nacional's judgment be upheld. He did 
not, however, repeat the ground of defence based on Article 6 bis (a) of 
the Criminal Code that he had raised before the Audiencia Nacional. 

The Supreme Court held a public hearing in the case on 30 November 
1994. 

The applicant asserted that at that hearing he had reiterated his 
defence of reasonable mistake within the meaning of Article 6 bis (a) of 
the Criminal Code. 

According to the Government, there was nothing in the file to indicate 
that the applicant had made that submission at the hearing in question. 

The record of the hearing contains the following passage: 

"The public prosecutor submittrd his observations in support uf his appeal and 

requested the court to give judgment allowing the appeal. 

... Defence counsel for Mr Caldas [the applicant] disputed the appeal by the public 

prosecutor .... " 
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In a judgm ent of 12 Decembe r 1994 the Suprem e Court a llowed the 
publ ic prosecutor's appea l a nd qu as hed the judgment of the Audiencia 
NacionaL. It gave the fo llowing reasons fo r it · judgment: 

" ... Toxic doses orMDi\llA vary be tween 50 and 150 mil ligrams. Th e drug produces a 
number of concomit a nt effec ts: euphoria, heig htened mood, se lr-confidence, empathy, 

and ca n provoke visua l ha llucination s. Doses or between 500 and 700 milligrams can 
have arn te ly toxic e ffects ... Similarly, doses of ove r 200 milligrams can provoke 

psychot ic symptom s, and pa rti cularl y panic a tt acks. Othe r complications can also 
occur in the event o r a seve re ove rdose : deli rium , convul sions, secondary ce rebra l 
hae morrhaging on acco unt or a ra pid increase in blood pressure, muscl e cramping, etc. 

Althoug h the toxic capac ity of M OMA is less than tha t of MDA, dea ths associated 
\\" ith th e inta ke or thi s subs ta nce have been recorded , even ir current thinking se rio us ly 
q ues t ions wheth er MDMA is d irec tl y responsible fo r th e dea ths . .. . 

We cannot acce pt the respondents' submiss ion tha t this appea l goes aga inst the facts 
declared to have been es ta bl ished. The ques tion wh ethe r a tox ic or na rcot ic dr ug or a 

psychotrop ic substa nce is se riously damaging to hea lLh is not a ma tt er of fact, but 
requ ires a n assess ment and a rPasnned judgment, wh ich the rc rore lends itse lr, unde r 
Art icle 849 § I of the Code of C rimina l Procedure, to an appea l on poi nt s or law as a 

poss ible e rror or law rega rding an essenti a l clement or the offence. 

Having rega rd to the foregoing, it has to be confirm ed tha t 1\i!DMA is a drug that is 

se ri ously da maging LO hea lth ir consum ed in doses or be tween 50 and 150 mill igrams. 
Consequentl y, tra ffi cking in thi s substance fal ls within the ca tegory or aggravating 
circumsta nces provided ror in the C rimina l Code .... " 

In a second judgment of th e same da te the Supreme Court , after 
endorsing the lega l reason ing of t he judgment of th e Audiencia NacionaL 
- except for the finding tha t the substance in qu es tion was not seriously 
damaging tu hea lth - found the applica nt gu ilty of repeatedl y endangering 
publi c hea lth by means of substa nces se rious ly damaging to health 
(Articl es 344 and 344 bis (a) of the Crimina l Code) a nd sentenced him to 
a term of imprison ment of eight yea rs a nd one day a nd to a fin e of 
ESP 11 0,000,000. 

3. Amparo proceedings in the Constitutional Court 

On 13 J anua ry 1995 the applicant lodged a n am/Jara appea l again st that 
judgm ent with th e Const itutiona l Court. H e complained, first ly, of the 
Suprem e Court's fai lur·e to address the ground of defence based on 
Art icle 6 bis (a) of the C rim ina l Code that he had raised before t he 
Audiencia NacionaL and submitted to the Supreme Court at the pub lic 
hea ring. In hi s submiss ion, when the Supreme Court uphe ld the appea l 
by the pub li c prosecutor, finding that the aggravating circumstance of 
trafficking in a substance se riously damaging to hea lth had bee n made 
out, it should have exam ined the gro und of defence based on Art icle 6 bis 
(a) of the Cr iminal Code. In the applicant 's view, the lack of a ny re ference 
by th e Supreme Court to that ground of defence a mounted to a fai lure to 
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give reasons, in breach of Article 24 of the Constitution. The applicant also 
alleged that the Supreme Court's retroactive application of its case-law 
classifying the drug as a substance seriously damaging to health had 
violated the principle enshrined in Article 25 § I of the Constitution that 
only a statute can define offences and lay down penalties. The applicant 
alleged further that there had been a violation of Article 14 (principle of 
equality) of the Constitution. 

On 4 July 1996 the Constitutional Court declared the amparo appeal 
admissible. Between that date and 21 February 1997 it carried out a 
number of procedural steps, with no interruptions. 

In the meantime, on 9 December 1996, it dismissed an application for a 
stay of execution of the Supreme Court's judgment. 

Ruling on the merits in a juclgmcnt of 24 July 2000, served on the 
applicant on 5 September 2000, it dismissed the am/Jara appeal as ill­
founcled. In respect of the applicant's complaint that the Supreme Court 
had not addressed the ground based on Article 6 bis (a) of the Criminal 
Code, the Constitutional Court, after reiterating its case-law regarding 
lack of reasons, ruled as follows: 

" ... In accordance with pre\'ious case-law, the admissibility of a complaint of lack of 
reasons is determined in accordance with two main criteria: firstly, the issue must have 
actually been submitted, and secondly the court must have failed to give reasons for not 
addressing the submission. An examination of the procedure followed in the instant case 
shows that the appellant did submit ... to the Criminal Di\'ision of the Audiencia .Vacional 
that the tribunal of fact should take into consideration his submission that he had lacked 
the mens rea for the offence if it agreed with the public proserntor's classification of the 
offence and imposed the sentence corresponding to the aggravating circumstance under 
Article 344 § I of the Criminal Code. Clearly, once the Audiencia Nacional had decided 
that 'ecstasy' was not a substance deemed to be seriously damaging to health it did not 

need to address the issue of whether a mistake regarding one of the essential elements 
of the offence [error de tipo] had been made out, whether or not that submission had been 
made by the appellant. The appellant did not make that submission before the Supreme 

Court, however, despite his emphatic assertions to the contrary in his am/1aro appeal. His 
insistence might ha\·e misled the public prosecutor, who, in his observations on the 
amparo appeal, arrived at the mistaken conclusion that the appellant had made that 
submission before the Supreme Court and that the court had not dealt with it. 

It is sufficient to read the pleadings filed by the applicant with the Supreme Court, in 
which he submitted that the appeal on points of law was inadmissible, to sec, beyond all 
possible doubt, that his counsel made no submissions concerning a possible mistake 
regarding one of the essential elements of the offence and that he did not request the 
Second Division [of the Supreme Court] to apply, if appropriate, Article 6 his (a) § I of 
the Criminal Code. The observations filed on behalf of the applicant were aimed 

exclusively at supporting the reasoning of the tribunal of fact's judgmcnt and the 
experts' reports taken into ar.count in assessing the nature and characteristics of the 
substance that had been seized, the tribunal of fact having found that it was the 
amphetamine MOMA and not MDA, whose effects are very different. Moreover, the 
record of the public hearing does not show that this ground of defence was even 
reiterated before the Supreme Court at that hearing. 
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The iss ue of th e im portance th a t shou ld be attached to the lack of explic it rea sons by 

a cou rt can no t be resolved on th e basis of a univoca l crit eri on lead ing in eve ry case to the 
conclusion tha t sil ence a moun ts to a vio lation of a funda m ent a l rig ht. It is a lways 

necessary to exa mine the circumsta nces surrounding the case in ques tion. Howe1·e r, 

where the subm iss ion has not even been made in the Supre me Cou rt des pite the fac t 

that it could have been, as was th e case here ... , an y misg ivings a s to a poss ib le 

infri ngem ent by th e judgm e nt appea led agai nst - on account of fa ilure to g ive rea sons 
- of the a ppellant 's ri ght to effec tive lega l protection arc completely di spell ed . From a 

const itu tiona l point of vi ew, a court cannot be criti cised for having remained silent. 

There is no scope fo r exa mination by a Constit ut iona l Court of a compla in t of fa ilure 

to address a ques ti on tha t has not been as ked ." 

Address ing the com pla in t of' an all eged breach of the principl e that on ly 
a sta tute can define offe nces a nd lay down penalt ies, the Const itutiona l 
Court obse rved t ha t a breach of that type occurred whe n a court 's 
applicat ion of the law was so unreasonable as to be unforeseeab le fo r 
pe rsons subj ect to the juri sdiction of t he courts , which had not bee n the 
case here. It was not di ffi cu lt to see that the drug known to the man in 
the street as "ecsta y" was "serious ly damaging to hea lth ". The fact 
that at the ma teria l time the Supreme Court had not ye t rul ed on th e 
appropr iate class ifi ca tion did not mea n that there had bee n a breach of 
th e principle that on ly a stat ute can de fin e offe nces and lay down 
pena lti es . In order to establis h case-l aw a uthority on the subj ect , the 
Suprem e Court had to be ab le to g ive a first ruling on the point. 

B. Relevant domestic law 

2. Relevant domestic Law concerning the complaint about the Length ef the 
proceedings in the Constitutional Court 

(a) The Cons titution 

Article 24 § 2 

" Likewise, eve ryo ne has th e ri ght ... to a public tri a l without undu e d e lays . 

Article 121 

"Losses incurred as a result of judicia l erro rs or a ma lfunctioning of the 

admi ni strat ion of ju sti ce s hall be compensa ted by the Sta te, in accord a nce wi th the law. " 

(b) The judicature Act 

Section 292 

" I. Anyone who incurs loss as a resu lt of a judicia l e rror or a ma lfunction ing in lhc 

judicia l sys te m sha ll be compensa ted by the Stat e, other t han in cases ofjorce majeure, in 

accord a nce with the provisions of t hi s Pa r t. 
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2. The alleged loss must in any event have actually occurred and be quantifiable in 

monetary terms and must directly affect either an individual or a group of individuals." 

Section 293 (2) 

"In the event of a judicial error or a malfunctioning of the judicial system, the 

complainant shall submit his claim for compensation lo the l\finistry of justice. 

The claim shall be examined in accordance with the provisions governing the State's 

financial liability. An appeal shall lie to the administrative courts against the decision of 

the Ministry oljustice. The right lo compensation shall lapse one year after it could first 

have been exercised." 

(c) The Constitutional Court Act 

Title VII: Common procedural provisions 

Section 80 

"\Nherc no prO\·ision is ma<k in the present Art, the prm·isions of the Judicature Act 

and the Code of Ci,·il Procedure shall apply regarding appearance in court, working 

days, calculation of time-limits, deliberations and votes, time-bars, waivers and 

withdrawals, official language and keeping order in the courtroom." 

COMPLAINTS 

The applicant then complained, under Article 6 § I of the Convention, 
about the length of the amparo proceedings in the Constitutional Court. 
He pointed out that he had lodged his amparo appeal on 13January 1995. 
After the Constitutional Court had dismissed his application for a stay of 
execution of the sentence on 9 December 1996, he had served the entire 
custodial sentence (eight years and one clay) before the Constitutional 
Court had even delivered itsjuclgment on 24July 2000, that is, five years 
and six months after he had lodged the amparo appeal. 

THE LAW 

2. The applicant also complained of the excessive length of the amparo 
proceedings in the Constitutional Court. He pointed out that he had 
lodged his amparo appeal on 13 January 1995 and that the Constitutional 
Court had given judgment on 24 July 2000, that is, five years and six 
months after he had lodged the amparo appeal. He relied on Article 6 § I 
of the Convention, the relevant part of which reads as follows: 

"In l he dct<-rmination ... of any criminal charge against him, everyone is entitled to a 

... hearing within a reasonable time l)I" [a] ... tribunal ... " 
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(a) Appl icabil ity of Article 6 § l 

T he Government pointed out t ha t t he Cons titutiona l Court was not 
a n ordina ry court , but ope ra ted more like the Eu ropean Court of 
Huma n Rights in Strasbourg. They subm itt ed tha t the insta nt case 
was dis t ingui sha ble from those of Ruiz-Mateos v. Spain Uudgme nt of 
23 J une 1993, Ser ies A no. 262) and Sujhnann v. Germany Uudgment of 
16 Septem ber 1996, Reports ef J udgments and Decisions 1996-IV) in that the 
a pp licant 's compla int re lated exclusive ly to the le ng th of t he proceed ings 
in t he Consti tut iona l Court a nd not t he tota l length of t he proceedings. 
Th ey conclud ed that Art icl e 6 § 1 was not a pplicabl e in t he presen t case . 

The a pplicant took the contra ry view. 
The Court reite rates tha t , in acco rda nce with its we ll-es ta blished case­

law on thi s issue (see Deumeland v. Germany, j udgment of 29 May 1986, 
Seri es A no. I 00, p. 26, § 77; Bock v. Germany, j udgment of 29 March 1989, 
Ser ies A no. 150, p. 18, § 3 7; a nd Ruiz-Mateos, cited a bove, p. 19, § 35), th e 
relevant tes t in de te rmining whethe r Constitutiona l Court p roceedings 
may be ta ken into accoun t in assess ing th e reasona bleness of the le ngth 
of proceedings is whether t he res ult of t he Const itu tiona l Cour t 
proceedings is capa bl e of a ffecting the ou tco me of the di spu te before th e 
ordinary courts. 

I t fo llows t hat Constitu t iona l Cour t proceedings do not in princip le fa ll 
ou ts ide t he scope of Ar ti cle 6 § 1 (see, mutatis mutandis, SujJmann, ci ted 
a bove, p. 117 1, § 39) . 

T he Court obse rves t hat t he proceed ings in t he Spanis h Consti t ut iona l 
Court we re d irect ly rela ted to th e qu es t ion whet her the crim inal cha rges 
against t he a pp licant we re we ll -founded . In th e event tha t a n amparo 
a ppea l is allowed , in pa rt or in fu ll , th e Constitutiona l Court does not 
confine itse lf to identifying the provision of th e Cons ti tution t hat has 
been breached; it quash es the impugned decis ion a nd refers the ma tte r 
back to th e appropri a te court. In t hese circu ms ta nces, t he consti tu t iona l 
proceedings we re a furth er stage of th e corres ponding crimina l pro­
ceedings and their consequ ences cou ld be decisive fo r t he convicted 
pe rson (see Gast and Pop/1 v. Germany , no. 29357/ 95, §§ 65-66, ECHR 
2000-II). 

Acco rding ly, Arti cle 6 § 1 of th e Conve ntion is a pplicab le to t he 
proceed ings in issue. 

(b) Objection based on the fai lure to exhau st domestic remedies 

Th e Gove rnm e nt pointed out a t the outse t tha t t he compla int about 
the le ngt h of the proceed ings had neve r bee n ub mitt ed, expressly or in 
substa nce, in t he course of the va rious a ppeals lodged by the a pp lican t in 
the domes ti c proceedings. It was only before the Court that the a pplicant 
had compla ined of the length of the proceed ings in the Constitutional 
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Court, seeking just satisfaction in that regard. The applicant had thus 
failed to exhaust the remedies available under domestic law, since he had 
not used, among other things, the remedy - considered effective by the 
Court on several previous occasions - provided for in sections 292 et seq. 
oftheJudicature Act. 

The applicant asserted that he could not have relied on sections 292 et 
seq. of thr> Judicature Act in the instant case in support of a claim for 
compensation because those provisions applied only to a malfunctioning 
in the administration of justice, that is, in the ordinary courts. In that 
connection he pointed out that the judiciary was governed by Title VI of 
the Constitution (Articles 1I7-27), whereas the Constitutional Court was 
the subject of Title IX of the Constitution (Articles 159-65), which 
specified that an institutional Act would govern the functioning of the 
court. 

In that connection the Government observed, firstly, that section 80 of 
the Constitutional Court Act provided that the provisions of the 
Judicature Act relating to numerous procedural measures applied where 
no provision had been made under the Constitutional Court Act. 
Admittedly, the Constitutional Court Act did not explicitly refer to the 
possibility of applying to the Constitutional Court under the above­
mcntioned provisions of the Judicature Act for compensation for a 
malfunctioning of the judicial system, but there was nothing to rule out 
that possibility. In the Government's submission, a claim under 
sections 292 et seq. of the Judicature Act for compensation for the 
excessive length of proceedings in the Constitutional Court therefore 
had every chance of success and the relevant minister would undoubtedly 
allow it. 

The Court reiterates in that connection its finding that the means 
available to an applicant in domestic law for raising a complaint about 
the length of the proceedings are "effective", within the meaning of 
Article I 3 of the Convention, if they "prevent the alleged violation or its 
continuation, or provid [ e] adequate redress for any violation that has 
already occurred" (see Kudla v. Poland [GC], no. 302 I0/96, § 158, ECHR 
2000-XI). Article 13 thus offers an alternative: a remedy is "effective" ifit 
can be used either to expedite a decision by the courts dealing with the 
case or to provide the litigant with adequate redress for delays that have 
already occurred (ibid., § 159). In the Court's view, given the "close 
affinities" between Article 13 and Article 35 § I of the Convention (ibid., 
§ 152), the same is necessarily true of the concept of "effective" remedy 
within the meaning of the latter provision (see, most recently, Mifsud 
v. France (dee.) [GC], no. 57220/00, ECHR 2002-VIII). 

In the instant case the applicant complained retrospectively of the 
length of the proceedings in the Constitutional Court and requested the 
Court to order Spain to award him just satisfaction under that head. 



CA LDAS RA~ IIR EZ DE ARR El. U-\ .\10 v. SPAl:'-1 DECISION +2 1 

H aving rega rd to the spec ia l na ture or th e Constitutiona l Court as the 
fin a l leve l or jurisdiction in dom es tic proceedin gs, it se lf the safegua rd 
aga ins t poss ible viola tions or the fund a me nta l rig hts la id clown in the 
Con st itut ion, the onl y poss ibl e re m edy here is a cla im for compe nsatio n 
providing the a pplica nt with adequa te redress f'or de lays that have 
a lready occurred (sec Kudla, cited a bove, § 159) . In th e Gove rnm e nt 's 
submi ss ion, tha t r emedy is rrovicl ed for in sections 292 e t seq. or th e 
Judica ture Act . 

On tha t poin t th e Court notes that , acco rding to the Gove rnm e nt 's 
obse rvations, the a pplicant could , if hi s a pplica tion were decla red 
inadmiss ibl e by th e Court, appl y to t he Mini st ry or Just ice unde r 
secti ons 292 e t seq . or t he J udi ca turc Act for compe nsa tion , with every 
prospect or success . They a l ·o pointed out that the a pplicant did no t 
di sput e the poss ibility or obta ining compe nsa tion by using t ha t remedy. 

In these circumsta nces, the Court conside rs tha t thi s pa rt or the 
a pp licat ion m ust be rej ect ed fo r fa ilure to ex ha ust domes ti c remedi es in 
acco rd a nce with Articl e 35 §§ I a nd 4 or the Conve ntion. 

For th ese reason s, t he Court, by a majority, 

Declares the a pplicat ion in ad m iss ibl e. 




