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SUMMARY 1 

Refusal of gendarmes to give evidence to delegates of the European 
Commission of Human Rights in the presence of the applicant's 
representatives 

Article 38 § I (a) 

Obligation lo furnish all necessary facilities - Refusal ef gendarmes to give evidence to delegates 
ef the European Commission ef H uman Rights in the presence ef the applicant 's re/;resenlatives 
- Death in cuxtody - Obligation to give due notice ef and sufficient reasons for request far 
securiry measures during taking ef evidence - Alleged risk ef applicant 's represen tati ves giving 
descri/1t io11 ef witnesses to terrorists 

* * ·;-

The a pplica nt 's bro th er di ed in custody in 1990, a llegedly as a result of torture. Th e 
a utopsy a nd subsequ ent for ensic exa mina ti on fa il ed to es tablish th e cause of 
dea th , a lthough th ere was ex tensive bru ising on th e body. T wo ge nd a rm es we re 
prosecuted but were acquitted in 1994. As th e Governm e nt deni ed tha t th e 
death had resulted from ill-trea tm e nt , delegates of th e Europea n Commi ssion o f 
Hum a n Rig hts ca rri ed out a n inves tiga ti on. The delegates refu sed requ es ts by th e 
Gove rnm ent fo r a numbe r of ge nd a rm es to be a ll owed to g ive evid ence in th e 
a bse nce of th e a ppl ica nt 's represe nta tives or sepa ra ted from th em by a scree n, 
a lth ough th ey proposed th a t evid ence could be g ive n in th e a bse nce or th e 
a pplicant a nd his re la tives. As a res ult of th e delega tes' re fu sa l, the witn esses did 
not appea r befo re th em. 

Held 
Article 38 § 1 (a) : In its report , the Co mmi ss ion had ex pressed the view that a 
requ es t fo r security measures should be decided in th e light of the pa rticu la r 
circ um sta nces of the case to which it rela ted a nd tha t to tha t e ncl it was 
imperative tha t clu e notice be given a nd sumcien t reasons provid ed to a ll ow it to 
examin e wh e the r the re ex isted a n obj ec tive situa tion justi fy ing th e meas ures 
requ es ted as we ll as a reasonabl e, pl a usibl e a nd subj ective fea r on th e pa rt or 
eac h witn ess to whom the requ es t a pp li ed . In the prese nt case, th e req ues t had 
bee n made a t a ve ry la te stage a nd obse rva t ions on the Comm is ·ion's enquiry as to 
reasons had been submitt ed only a ft e r it had a lready decided on th e requ es t. Th e 
Com m iss ion had point ed out tha t ma ny mem bers of th e security forces had bee n 
heard by its delega tes s ince 1995 without a need for security meas ures having bee n 
expressed a nd th a t no ind icat ion had been provided as to ho"' the prese nt case fell 

I. This sum mary by t he Registry docs not bind the Cour t. 
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lo be disting ui hcd. Moreover, th e Commi sion could not sec why its proposal 
to ta ke evid ence in th e absence of th e a pplica nt a nd hi s rela tives wo uld not 
have s ufficed to a ll ay conce rns and in so far as the Gove rnm ent 's comments 
a ppeared to sugges t th a t th e a ppeara nce of the witn esses before th e applica nt 's 
represe nta tives mig ht lead to th eir descriptions being communicated to 

terroris ts, the Commiss ion had co ns id e red thi s to be unbecoming a nd 
un substa ntia ted. The Commiss ion had concluded th a t the respond ent Sta te had 
fa lle n short of its obliga tio n und er forme r Articl e 28 § I (a) lo furnish a ll 
necessa ry fac ilities . The Cou rt agreed wit h thi ·co nclusion. 
Conclusion : fa ilure to fulfil ob ligat ions (una nim ously) . 

Case-law cited by the Court 

TimurlaJ u. Turkey, no . 2353 1/ 94, ECI-IR 2000-VI 
Orhan u. Turkey, no. 25656/ 94, 18Junc 2002 
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In the case of Akta§ v. Turkey, 
The European Court of Huma n Ri ghts (Third Sect ion) , sitt ing as a 

C ha mbe r composed of: 
Mr I. CABRAL BARRETO, President, 
Mr L. CAFLISCH, 
Mr P. KORJS, 
Mr B. ZuPAJ'\CIC, 
Mrs M. TsATSA- IKOLOVSKA, 
1r K. TR.'\JA,judges, 

Mr F. GbLCO KLO, ad hocjudge, 
and Mr V. BERGER, Section Registrar, 

H aving deliberated in private on 3 Apri l 2003, 
Delive rs the fo llowingjudgme nt, wh ich was adopted on tha t da te : 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

A. Introduction 

11 . The applicant was born in 1973 and lives in D erik (Turkey). 
12. The case conce rns the circumsta nces of the dea th of th e a pp licant's 

brother , Yakup Akta§. Accord ing to hi s deat h cert ifi ca te, Ya kup Akta§, 
who was born in 1964, di ed in Mard in (Turkey), on 25 Nove mber 1990. 
H e left a widow and a daughter, born earli er that year. 

13. T he applicant a ll eged that t he death of Yakup Akta§ resul ted from 
torture fo llowing hi s a rres t. The Governm ent denied th is. 

14. The facts of the case be ing in dispute, the Commission appointed 
d elegates who took evidence in Anka ra on 19 and 20 November 1997. They 
heard the applicant a nd the fo llowing witnesses: th e app licant's brother 
Mahmu t Akta~, the public prosecutor §evki Artar, Professo r Ozde mir 
Ko lusay111 , Dr Hi.iseyin San a nd Dr Gi.inq Pay. 

15. On 18 Nove mbe r 1997, whil e evidence was being taken in a 
different case, t he Acting Age nt of th e Government subm itted that , for 
th e ir security, ten members of the ge nda rm e rie who had bee n summon ed 
to appear befo re the de lega tes in the present case should g ive evide nce in 
the abse nce of the a ppl icant and hi s rela tives and be shi elded from t he 
view of th e appl icant 's representat ives by a scr een. On 19 November 1997 
the Governme nt ex tended t hat req uest to include a furth e r witness: t he 
m e mbe r of the gendarmerie who had inves t igated YakupAkta§'s death on 
beha lf of the Mard in Provincia l Administrat ive Council. H aving 
de li bera ted , the delegates decided not to comply with the reques t for a 
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screen. However, they suggested to the Acting Agent that the eleven 
witnesses give their evidence on a day when neither the applicant nor his 
relatives would be present in the court-house. The Acting Agent informed 
the delegates that the eleven witnesses would not give evidence in those 
circumstances, whereupon the delegates invited the Government to 
submit their request to the Commission in writing, giving full reasons for 
it in respect of each witness. 

16. Further documentary material was submitted by the parties 
during the hearing. On 20 November 1997 the Acting Agent showed four 
photogTaphs of a body said to be that of Yakup Akta§. They were not 
marked with any kind of identifying information, either on the front or 
on the back. At the conclusion of the hearing the delegates requested the 
Government to submit further information, a number of documents and 
two sets of copies of the photographs with the negatives. That request was 
subsequently confirmed by a letter dated 26 November 1997. On the same 
day the parties were also requested to inform the Commission of the 
names of any witnesses they might still wish to be heard. 

17. On 8 December 1997 the Government were reminded of an 
outstanding request for the name of the doctor who pronounced Yakup 
Akta§ dead. 

18. By a letter dated 23 December 1997 the Government submitted a 
doctor's note relating to one of the witnesses who had not appeared before 
the delegates and a number of other documents. One of these was a copy 
of a letter dated I 0 December I 997 from the Chief Public Prosecutor in 
Mardin to the Ministry of Justice (General Directorate of International 
Law and External Relations) to the effect that the requested negatives of 
the four photographs were not in the file at the Mardin Assize Court or in 
the possession of the Mardin provincial gendarmerie headquarters. 

I 9. By a letter dated 5 February I 998 the Government informed the 
Commission that it had not proved possible to trace the name of the 
doctor who had pronounced Yakup Akta§ dead. 

20. On 12 February I 998 the Government were reminded that not all 
the information and documents mentioned in the Commission's letter of 
26 NmTmbcr 1997 had been submitted. In reply, the Government stated 
in a letter of 20 March 1998 that all requested documents had been 
prm·ided to the Commission. On 27 March I 998 the Commission 
provided the Government with a list of the information and documents 
which had yet to be submitted. 

21. On I 2 March I 998 the parties were informed that the Commission 
was expected to examine the state of the proceedings on the application at 
its session beginning on I 4 April I 998 and that, unless a reply to the 
question concerning witnesses contained in the Commission's letter of 
26 November I 997 was received beforehand, it would be assumed that 
they did not wish any further witnesses to be heard. 
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22. By a lett e r dated 15 April 1998 the Government requested that five 
witnesses, a ll offi cers in the ge nda rme ri e, be hea rd. They s tressed, 
however, that a ll necessary security measures shou ld be take n. On 
20 Apr il 1998 the Governm ent were requ es ted to inform the Commission 
why such special arrangeme nts were necessary a nd in what way the 
prese nt case fell to be di st inguished from other cases in which evidence 
from members of the security forces had bee n heard . They we re furth er 
requ es ted to specify the security measures t hey sought. 

23. On 20 April 1998 th e Government submitt ed the two sets of copies 
of th e photog ra phs that had bee n requ es ted by the Comm ission in its 
lett er of26 November 1997. 

24. By a le tt e r dated 5 May 1998 the Government as ked the 
Comm ission to hea r the five witnesses th ey had proposed in the a bsence 
of both the appli cant and hi s representa tives so that they wou ld not be 
recogni sed. 

25 . On 23 May 1998 the Commission examined that requ es t. It 
dec id ed not to accede to it in so far as it related to the hea ring of th e 
witnesses in the a bsence of the applicant 's representa tives . The parti es 
we re inform ed of the Commission's decision on 27 May 1998, th e 
Gove rnment be ing requested to confirm that the fi ve witnesses could be 
heard under norm a l conditions. 

26. By a le tt er dated 27 May 1998 the Gove rnment submitted 
in fo rm a tion t hat had been requested by the Commiss ion in its let t er of 
26 ove mber 1997 . 

27. On 4 June 1998 the Government were again reminded tha t not all 
t he information and docum ents me ntioned in th e Comm iss ion 's le tter of 
26 Novembe r 1997 had bee n submitt ed. 

28 . On 5 Jun e 1998 the Government submitted written observations 
conce rning the hea ring of the five witnesses. They again requ es ted that 
the witnesses be hea rd in the a bsence of th e applicant and hi s 
representatives, failing which they wou ld not give evid ence. 

29. By a le tt e r da ted 23 June 1998 the Government submitt ed 
inform a tion requested by the Commission in its lett er of 26 November 
1997. They added that some docume nts refe rred to in the Comm ission's 
reminder lett er of4June 1998 had already bee n submitted. 

30. On 4 July 1998 the Comm iss ion examin ed the . Gove rnm ent 's 
observations of 5 Jun e 1998 pe rt a ining to the hearing of the fi ve 
witnesses . I t decid ed that it would not reverse its decision of 23 May 
1998. The parti es were inform ed of the Comm iss ion's decision on 6 July 
1998 a nd were a lso invited to submi t their writt en submission on the 
me rits. At the same tim e the Commission specifi ed a docum ent th e 
Gove rnm ent had not yet provided. 

3 1. On 9 Ju ly 1998 the Governme nt submitted a numbe r of writt en 
observations on the merits of the case. 
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32. On 4 September 1998 the Government submitted the document 
specified in the Commission's letter of6July 1998. 

D. Proceedings before the domestic authorities 

39. On 25 November 1990 a post-mortem examination and full 
autopsy were performed on the body of Yakup Akta§ at Mardin State 
Hospital. His body was identified by Captain Mehmet Goc;men, 
commander of the Mardin provincial central gendarmerie. The report on 
those examinations ... stated, inter a!ia, that since the exact cause of death 
had not been established, tissue samples of internal organs had been 
taken and dispatched to the Institute of Forensic !\lcdicine. 

43. On 20 February 199 l the Institute of Forensic Medicine issued a 
report, from which it appeared that the exact cause of death could not be 
established ... 

46. The proceedings against Major Aytekin Ozcn and Master Sergeant 
Erean Giinay on a charge of having caused Yakup Akta§'s death by beating 
during interrogation commenced at the Mardin Assize Court on 3 March 
1993. 

47. Hearings took place before the Mardin Assize Court on 12 May, 
7 July, 21 September and 23 November 1993, and 2 February, 30 March 
and 11 May 1994. On the latter date the defendants Major Aytekin Ozen 
and Master Sergeant Ercan Gi.inay were acquitted. 

48. The applicant lodged an appeal on points of law with the Court of 
Cassation. It was dismissed on 6 February 1995. 

THE LAW 

I. THE COURT'S ASSESSMENT OF THE EVIDENCE AND 
ESTABLISHMENT OF THE FACTS 

B. The Court's decision 
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2. Article 38 § 1 (a) ef the Convention and iriferences drawn by the Court 

272. The Court notes, not fo r the first time, that Convention 
proceed ings do not in a ll cases lend th emselves to a rigorous a pplication 
or the principle ajjirmanti incumbit probatio (he who a ll eges somet hing must 
prove th at a ll ega tion). The Court has previously held tha t it is of the 
utmost importa nce for th e effect ive ope rat ion or the system of individu al 
petition inst ituted under fo rmer Articl e 25 of t he Conve ntion (now 
Art icle 34) that States should furni sh a ll necessa ry fac ilities to make 
poss ibl e a proper a nd effect ive examination of applications (see Tanrikulu 
v. Turkey [GC], no. 23763/ 94, § 70, ECHR 1999-IV) . It is inhe rent in 
proceedings re lat ing to cases of thi s nature, where an individu a l 
app licant accuses State agents of violat ing rights under the Conve ntion -
hi s own or someone else 's-, that in certai n instances only the respondent 
Government have acces to in fo rm at ion capable of co rroborat ing or 
refuting these a ll egat ions. A fai lure on a Government 's pa rt to submit 
such inform at ion which is in their hands without a sat isfactory 
explanat ion may not on ly g ive rise to the drawing or inferences as to the 
we ll-found edness or the app licant 's a ll egations, but may a lso renect 
nega tively on the leve l of compli ance by a respond ent State with its 
obligations under Article 38 § I (a) of the Convention (see TimurtaJ 
v. Turkey, no. 2353 1/ 94, §§ 66 and 70, EC HR 2000-VI). The same appli es 
to delays by the State in subm itt ing in format ion wh ich prejudices the 
es tablishm ent of facts in a case (see Orhan v. Turkry, no. 25656/ 94, § 266, 
18 june 2002). 

273. In this respect, the Court has noted with concern the fo llowing 
three matters concern ing the Government's response to the Comm is
sion 's requests for informat ion a nd witnesses . 

274. In the fir st place, like the Comm iss ion the Court is struck by the 
Govern ment's stated inab ili ty to trace the doctor who pronounced Yakup 
Akta§ dead . The Comm iss ion asked the Gove rnment to produce t he name 
of this doctor bya letterof8 December 1997; bya lette r of5 February 1998 
the Governme nt informed the Commiss ion that this was impossible. 
According to an officia l docum ent, nam ely the incid ent report dated 
25 November 1990 ... , Yakup Akta§ di ed on the way to hospita l and was 
pronounced dead on arr iva l; if that was the case, the name of th e docto r 
who pronounced him dead ought to have bee n record ed. 

275. In the second place, the Court notes the pos ition of the 
Government with rega rd to eleven witnesses from whom the delega tes of 
the Comm iss ion wished to hear evidence. Like the Commission, t he Court 
is not convinced that it was necessary for security reasons for them to be 
hea rd in th e absence or the app licant, his fami ly and hi s representatives. 
Their names we re known to the applicant 's fami ly. Wha t is more, as the 
Comm ission obse rved in its report a nd the Government have not den ied, 
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one of those witnesses - Sergeant Yusuf Karakoc;; - gave evidence at a 
public hearing of the Mardin Assize Court; it has not been suggested that 
he was in any way threatened as a result. The Government's attitude is all 
the more regrettable as, assuming that the aforementioned incident 
report of 25 November 1990 ... contains an accurate description of events, 
some of these witnesses were the last persons to have seen Yak up Akta§ 
alive; their evidence would have been invaluable. 

276. In the third place, the Court, again like the Commission, observes 
that prints of photographs of a body said to be that ofYakup Akta§ were 
handed to the Commission's delegates during their hearing of witnesses, 
but only after the applicant and his brother had been heard. These 
photographs bore no identifying information, either on the front or on 
the back; certain features described in the autopsy report were not 
visible on them; and for reasons which were never explained the 
Government were unable to produce the negatives. 

277. In these circumstances, the Court finds that it is entitled to draw 
inferences from the Government's conduct (see Orhan, cited above,§ 274). 

VIII. ALLEGED VIOLATION OF ARTICLE 38 OF THE CO!\'VENTION 

343. Article 38 of the Convention, in its relevant part, provides: 

"I. If the Court declares the application admissible, it shall 

(a) pursue the examination of the case, together with the representatives of the 

parties, and if need be, undertake an investigation, for the effective conduct of which 
the States concerni·d shall furnish all necessarv facilities; 

Until I November 1998, Article 28 § 1 of the Convention, in its relevant 
part, provided as follows: 

"I. In the cv·ent of the Commission accepting a petition referred lo it: 

(a) it shall, with a v·icw to ascertaining the facts, undertake together with the 
representatives of the parties an examination of the petition and, if need be, an 

investigation, for the effective conduct of which the States concerned shall furnish all 
necessary facilities ... " 

The applicant invited the Court to find that the respondent State had 
failed in its duty to furnish all necessary facilities required by the 
Commission to undertake its investigation into the case. 

344. The Government did not make any observations on this matter. 
3-tj. In its report of25 October 1999 (drawn up under former Article 31 

of the Convention), the Commission expressed the following opinion: 

"258. The Commission notes in the first place that the request for security measures 
in rl'spcct often witnesses was brought to the attention of the delegates on 18 November 
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1997 ... wh ich was one cl ay before the first of these witnesses had been scheduled to give 

evidence. On 19 Novembe r 1997 the Gove rnm ent ext end ed their request to include a lso 

Mr ~c k e r ... who had been schedul ed to a ppea r before the delega tes tha t ve ry cl ay. The 

Commission finds it utt erl y inappropriate for a reques t of thi s na ture to be made a t such 

a la te stage a nd not es tha t no reason whatsoeve r has been put fo rward to ex pla in why it 

could not have bee n made ea rli er. 

259. The Commission furth er obse rves that the Gove rnment have on two occas ions 
bee n invit ed to provide reasons in wr iting fo r th eir reques t ... Nevert heless, th ey only 

submitted obse rva ti ons pert a ining to thi s matter a t a stage when the Commiss ion had 

a lready decided on the r eques t ... The Com miss ion conside rs tha t the Gove rnm ent 's way 

of dea li ng with thi s matt er has been less tha n helpful. 

260. In gene ra l, the Commiss ion considers th at a reques t fo r security measures 

should be cl ecicl ecl in the lig ht or the particu lar circumstances of the ind ividu a l 

appli ca tion to wh ich th e req ues t pe rta ins. To this encl it is impera ti ve that clue notice 

be give n of the reques t by th e pa rty conce rned a nd that it be accompani ed by sufficie nt 

reasoning a llowing the Commiss ion to examine whe th er there ex ists a n obj ecti ve 

s itu a ti on justifying the measures requ es ted as we ll as a reasonable , pla usible 

subj ec tive fea r on the par t of each witness to whom the requ es t app li es . 

26 1. In th eir obse rva tions of 5 June 1998 the Government submitted tha t the 

gendarmes conce rned had indica ted th a t th ey were ta rge ts for terrori st a ttacks. The 

G ove rn me nt a rgued th at they had been unable to ignore both the objective cl a nge r to 

which th ese persons wou ld be ex posed fo ll owing the commun ica tion - invo lunt aril y or 

o therwise - oft heir d escri pti ons to a sequ ence of contacts which would undoubtedl y lead 
to terrori sts and the subj ecti ve clange r fe lt b)' pe rsons who had fir st-ha nd knowledge of 

the me thods of terrorist viole nce. 

262. Th e Com miss ion obsen ·es that since 1995 delega tes have ca rri ed out fact

finclin g miss ions in respect of individua l applica tions co nce rning a ll eged wro ngdoing by 

th e securit y fo rces in south-cas t Turk ey o n a regul a r basis. In that tim e many me mbers 
of th e securi ty forces, including secur it y-forces personn el sta t ioned in Ma rclin , have 

a ppea red before de legates without a need fo r securit y measures having been expressed 

e ither by the Government or the \\·itncsses conce rned. Th e Commiss ion notes, 

moreove r, tha t one of th e ,,·itncsses in respect of whom th e reques t for secu rity 

meas ures in th e prese nt case was made, Mehm et Go~mc n , had a lready a ppea red 

before delega tes on a previous occasion rroo t note om itted]. 

263. Only in one other applica ti on concern ing a ll eged wrongdoing by the securit y 
force in south-eas t Turkey has a req ues t for spec ia l secu rity a rra ngeme nts been made. 

Th is req ues t, wh ich conce rn ed a witness with the ra nk of ge ne ra l, was g rant ed but the 

Commiss ion obse rves th a t the de lega tes in th a t case mainta ined th eir view, which 1vas 

communica ted to th e respondent Gove rnme nt , that certain o f th e cond itio ns rrq11irr d 

by the Gove rnme nt we re not necessary (sec Akdeniz and Others v. Turkey, no. 23954/96, 
Commission's report of 10 Septe mbe r 1999, § 34 .. . ) .Agains t the background of the 

consid erable numbe r of members of the security fo rces having a ppeared before 

del ega tes as outlined a bove ... , therefore, a nd having rega rd to the rank of genera l of 
the wi tness conce rned in Akdeni<., the Comm iss ion find s tha t thi s insta nce ca nnot se rve 

as a relevant precede nt in the pa rticu lar circum sta nces of the prese nt case. 

264. The Commiss ion wou ld , furth ermore, wish to draw a para ll e l with Jla11 Mechele11 
and Others v. the Netherla11ds in which th e Court poi nted out that the pos ition of members 

of th e police fo rce who a rc ca ll ed upon to g ive e,·icl e nce was to some extent different 
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from tha t of a disin1 e res ted witness or a vi ctim . While recognising that the int eres ts of 

these witnesses a lso dese rved protection under the Convention, the Court fo und tha t it 

e nsued from thi s diffe rent pos ition that po li ce office rs' a nonymit y shou ld only be 

mainta ined in exceptio na l circums ta nces (judgme nt of 23 Apri l 1997, Re/1orts of 
j 11dgme11 /s and Decisions 1997-111 , p. 712, § 56) . The Court a lso held tha t whe n it was 

neve rthe less d ee med necessa ry to reso rt to ce rtain measures to prese rve a po lice 

offi ce r 's a nonymit y, the measu re which would leas t res tri ct the right s of the defence 

should be a ppli ed (ibid. ,§ 58). 

265 . While th e Comm iss ion by no means underes ti111 a1cs the da nge rs faced by 

mem bers of the securit y forces wo rk ing in regions a flli ctcd by te rrori sm, it notes 

neve rthe less that th e Governme nt have not p rovided any indica tion of the way in 

which th e prese nt case fa lls Lo be distingui s hed from othe r cases where me111be rs of the 

gendarmc ric have test ified be fore de lega tes and in I he presence of the represe nta tives 

of applica nt s. i\loreovcr, it observes tha t Yusuf Kara ko~ gave evidence to the Ma rdin 

Ass ize Court ... in proceedings which, unlike those befo re the Co111miss ion, we re he ld 

in public. The Comm iss ion co nsiders tha l ii has not bee n es tab li ·heel tha t th e prese nt 

case di scloses circumsta nces of a n exceptional na ture justirying a departure from the 

way in which evidence is cus tomarily take n. 

266. In additi on, the Comm iss ion fa il s to sec why the 111casure proposed by it s 

del ega tes at th e hea ring in Ankara to ta ke evidence fro111 the e leven witnesses in the 

absence of the applica nt a nd hi s relat ives wou ld not have suffi ced Lo a llay the conce rns 

sa id to be felt by those witnesses . The ta king or evidence in thi s 111annc r wo uld a l leas t 

have give n the a pp licant 's representat ives the opportunity Lo obse rve the de mea nour 
a nd a ltitude of the individua l wit nesses a nd have a llowed them to contribut e Lo the 

delega tes' ta king of ev ide nce by s tructu ring the ir mrn questions in tha t li ght. In this 

respect the Comm iss ion is a larmed by the Government's comment contained in their 

obse rvat ions me ntioned a bove which appears to sugges t tha t the a ppeara nce of th e 

eleve n 111 cmbcrs of the gcndarmc ric m ight wel l have led to their descriptions be ing 

comrnunica tcd to terror ists. In so far as thi s comrncnt is direc ted a t a ny of the 

applica nt 's rep resenta tives, the Comm iss ion conside rs tha t it is unbecom ing, un

substant ia ted a nd mo reover in clear contradict ion Lo the statement made by the 

Acting Age nt of the Gove rnme nt during th e hea ring to the cfrccl tha t the Gove rnment 

had no specific obj ection aga inst a ny member of the a pplica nt 's tea m of represent at ives. 

267. In concl11sion , the Commiss ion d eep ly regre ts the stance adopted by the Gove rn

ment in the prese nt case, which has ha mpered the poss ibilities o r the Comm iss ion to 
establi sh t he facts. For these reasons the Com mission find s that the responde nt State 

has fa ll en short of it s ob liga tion under fo rme r Art icle 28 § I (a) or t he Conve ntion to 

furn ish a ll necessa ry faciliti es to the Comrn iss ion in it s task of es tablish ing th e fac ts of 

th is case ." 

346. Having regard to t he importance of respondent Governm ents 
cooperating in Convention proceed ings (see paragraph 272 above) and 
mindful of th e difficu lti es inevitably a rising from an evidence-ta king 
exercise of this nature (see Timurta;, cited a bove, § 70), the Court find s 
that the respondent State fell short of its obligat ions unde r Articl e 38 
§ I (a) (former ly Article 28 § I (a)) of the Convention to furni sh a ll 
necessary facil it ies to the Commission a nd Court in their task of 
es tablishing the facts (see Orlzan, cited above,§ 274). 
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FOR THESE REASONS, THE COURT 

7. Holds un a nimousl y that the res pond ent State has fail ed to fulfil it s 
obliga ti on unde r Art icl e 38 (form erly Art icl e 28) of the Conve nti on Lo 
furnish a ll necessa ry faci li tie to the Com miss ion a nd Court in t heir 
task of establishing the fac ts; 

Done in Engli sh, a nd notifi ed in writing on 24 Apri l 2003, pursuan t to 
Rul e 77 §§ 2 a nd 3 of th e Rul es of Court. 

Vince nt B ERGER 

R egis trar 

Ire neu CABRAL B ARR ETO 

Pres iden t 
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SOMMAIRE1 

Refus de gendarmes de temoigner devant les delegues de la Commiss ion 
europeenne des Droits de l'Homme en presence des representants du 
requerant 

Article 38 § 1 a) 

Obligation de Journir toules faci litis nicessaires - Ref us de ge11darmes de timoigner devant les 
diligues de la Commission europee11 ne des Droits de /'Homme en presence des represe11tants du 
requerant - Deci!s en garde a uue - Obl'igation de 11otijier dfJmen t une demande tendant a 
l 'adoptio11 de mesures de sicuriti lors de l 'auditio11 de temoi11S et de prese11ter des motifi 
suf!isants - Risque alligui que Les reprisentants du requirant communiquent la description 
physique de lemoins a des terroristes 

* 
* * 

Le frere du requ era nt cl ececla en garde a vu e en 1990, pretendum ent des suites d e 
tortures. Ma lgre la presence de nombreux hematom es sur le corps, l'a utopsie et 
l'cxa mcn meclicolega l qui suivit ne permirent pas d 'etablir la cause du cl eces . Deux 
ge ndarmes furent poursuivis mais se virent acquitte r en 1994. Le Gouvern ement 
aya nt cl ementi qu e le deci:s fOt resu lte de mauvais tra itements, un e de lega tion de 
la Commission europeenn e des Droits de !'Homme procecla a un e enque te. Les 
clelegues rej eterent les cl emand es du Gouvernement, qui souhaitait qu'un certain 
nombre de ge ndarmes fuss ent autori ses a temoigne r en !'absence des represe n
tants du requ erant ou en etant separes de ces cle rn iers pa r un ecran , a lors qu e 
les cl elegues avaient propose d'ent enclre les personnes concernees en !'absence 
du requ erant et de sa famille. En raison du refu s des cle legues, les temoins en 
qu estion ne comparurent pas devant eux. 

Articl e 38 § I a) : clans son rapport, la Com miss ion a es tim e qu 'une cl emand e 
tenclant a !'adoption de mes ures de secur ite deva it etre tranchee a la lum iere des 
circonstances pa rticu li eres de la requ ete en ca use . A ce t eITe t, ii e ta it imperat if de 
lui not ifi er clGment la cl emande en lu i prese nta nt des motifs surfisan ts pour lui 
perm ettre de rechercher s ' il exista it une situation object ive justifiant de prendre 
les mesures sollicitees, ains i qu 'une crainte ra isonnable, plausib le et subj ective de 
la part de chaq ue temoin vise pa r la dcmande. En l'espece, la demand e a e te 
formu lee tres ta rd ivement et les observat ions soum ises par le Gouvernement 
pour la motiver a nt e te deposees a lors qu e la Commission s'e ta it deja prononcee 
sur ce tte demande . La Commiss ion a ouligne qu e ses d elegues avaient entendu de 
nombreux membres des forces de l'orclre depu is 1995 sans qu e la necessite de 

I. Redige par le greffc, ii ne li e pas la Cour. 
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prc ndre des mesures de securit e n'eut ete evoq uee, e t qu 'aucun e le me nt indiqu a nt 
en quoi le cas d 'es pece se di sting ua it des a ut res affa ires n'ava it e te fourni. De plus, 
la Com miss ion n'a pas vu pourquoi sa propos ition consistant a ente ndre les 
te moins e n !'absence du requera nt et de sa fam ill e ne su ffi sait pas a d issiper 
les inqu ie tudes. Qua nt a ux obse rva tions du Gouve rn em ent , qui se mbla ient 
donn er a ent endrc qu e, si les temoins co mparaissaien t deva nt les represe nta nts 
du requera nt, leur description phys iqu e ri squ a it d 'e tre communiqu ee a des 
te rroristcs, la Co mmi ss ion les a juge dep lacees e t denuees de fondcment. La 
Commission a conclu qu e l'Etat cl ffe nde ur ava it ma nqu c a !'obligation qui 
lu i incomba it e n vertu de l'ancic n a rt icle 28 § I a) de fournir tout es fac ilites 
ncccssaires. La Cour souscr it a ce u e concl usion. 
Conclusion : manqu cme nt a ux ob liga tions (unan im ite) . 

Jurisprudence citee par la Cour 

Timurlaj c. Turquie, n" 2353 1/94, CEDH 2000-V! 
Orhan c. Turquie, n" 25656/94, 18 ju in 2002 
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En l'affaire Akta§ c. Turquie, 
La Cour europeenne des Droits de !'Homme (troisieme section), 

siegeant en une chambre composee de : 
MM. I. CABRAL B ARRETO, president, 

L. CAFLISC H, 

P. K ORIS, 

B. z PAJ\'C IC, 

M"'c M. T SATSA-NIKO LOVSKA, 

MM. K. TRAJA,juges, 
F. Gb LCO KLO,juge ad hoe, 

e t de M. V. BERGER,gr~er de section, 
Apres en avoir delibere en cha mbre du conse il le 3 avril 2003, 
Rend l'arret que voici, adopte a ce tte da te: 

( ... ) 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

A. Introduction 

l l. Le requerant es t ne en l 973 et res ide a Derik (Turq uie) . 
l 2. L'affaire conce rne Jes circonstances de la mort de son fre re, 

M. Yakup Akta§ . D 'apres l'acte de d eces, M. Yak up Akta§, ne en l 964, es t 
decede a Mard in, en Turqu ie, le 25 nove mbre l 990. Il a laisse unc ve uve et 
une petite fill e, nee plus tot ce tte annee-la . 

l 3. Le requ erant all egue qu e son fre re es t mort des suites de tortures 
qui lui ont ete infligees apres son arres ta tion. Le Gouve rnement le 
dement. 

14. Les fa its de la cause etant en li t ige entre les pa rti es, la Com mission 
des igna des delegues qui procede rent a !'audition de temoins a Ankara les 
19 et 20 novembre 1997 . Le requ erant et les temoins suivants fur ent 
ente ndu s: M. Mahmut Akta§, fr ere du requ erant ; M. ~evki Arta r, 
procureur de la Republiqu e; et M. O zdem ir Kolusay111, M. HUseyin Sa ri 
et M. GUn e§ Pay, medecins. 

15. Le 18 novembre 1997, a !'occasion de !'audition de temoins dans 
une autre a ffa ire, !'agen t en exe rcice du Gouve rneme nt declara que, 
pour des raisons de securit e, dix gendarm es qu i avaient e te cites a 
comparalt re devant les de legues clans la presente a ffa ire devaient etre 
entendus en !'absence du requ erant et de sa fa mill e et sepa res des 
rep resentants du requ fra nt pa r un ecran. Le 19 nove mbre 1997 , le 
Gouve rnement e tendit ce tt e dema nde a un autre temoin , le gendarme 
qui avait enqu ete sur le deces de M. Yakup Akta§ pour le com pte du 



20 ARRET AKTA~ c. TURQUIE 

comite administratif du departemcnt de Mardin. Apres en avoir dclibere, 
les dclcgues decidi'Tent de ne pas accueillir la demande tendant a la misc 
en place d'un ccran. Toutefriis, ils proposerent a !'agent en exercice 
d'entendre Jes onze temoins un jour ou ni le requerant ni sa famille ne 
seraient presents au palais de justice. L'agent en exercice ayant informe 
les clclegucs que lcs onzc tcmoins nc cleposeraient pas clans ces conditions, 
les dclegucs invitl-rcnt le Gouvcrnemcnt a aclresser sa demancle par ccrit a 
la Commission, en la motivant de fa1,;on dctaillce pour chacun des temoins. 

16. Les parties soumirent cl'autres documents au cours de !'audition. 
Le 20 novembre 1997, !'agent en exercice prcsenta quatre photographies 
d'une clepouille censee etre celle de Yakup Akta§. Ces photographies ne 
portaient aucune sorte cl'clemcnt cl'identification, que ce soit sur !'image 
ou au dos. Apres !'audition, les delegues demanclerent au Gouvernement 
de Ieur fournir d'autres informations, uncertain nombre de documents et 
deux series de doubles des photographies ainsi que les negatifs. Cette 
demande fut confirmee par ecrit le 26 novembre 1997. Le mcme jour, les 
parties furent egalement invitees a communiquer a la Commission le nom 
de tout autre temoin qu'elles souhaitaient encore faire entenclre. 

17. Le 8 decembre 1997, ii fut rappele au Gouvernement qu'il n'avait 
toujours pas communique le nom du meclecin qui avait constate le deces 
de YakupAkta§. 

18. Par une lcttre datce du 23 clecembre 1997, le Gou\-ernement 
presenta une note recligee par Lill mcclecin relativement a un des temoins 
qui n'avait pas comparu clevant les clelegues et uncertain nombre d'autres 
pieces. Parmi celles-ci figurait la copie cl'unc lettrc du 10 decembre 1997 
adressfr par le procureur de Mardin au ministere de la Justice (direction 
gcncrale du droit international et des relations exterieures) prccisant que 
les negatifs des quatre photographies qui avaient ete demandes n'etaient 
ni clans le dossier de la cour d'assises de Mardin ni en possession de la 
gendarmeric departementale de Mardin. 

19. Par une lcttre du 5 fevrier 1998, le Gouvernement informa la 
Commission qu'il n'avait pas ete possible de retrouver le nom du 
medecin qui avait constatc le deces de Yakup Akta§. 

20. Le 12 fevrier 1998, la Commission rappela au Gouvernement qu'il 
ne lui avait pas communique !'ensemble des informations et documents 
mentionnes clans la lettre qu'elle Jui avait envoyee le 26 novembre 1997. 
Dans sa reponse du 20 mars 1998, le Gouvernement declara que tousles 
documents sollicites avaient ete fournis a la Commission. Le 27 mars 
1998, celle-ci adressa au Gouvernement la listc des informations et 
documents qu'il devait encore soumettre. 

21. Le 12 mars 1998, les parties furent informecs quc la Commission 
prevoyait d'examiner l'etat de la procedure conccrnant la requete a sa 
session s'ouvrant le 14 avril 1998 et qu'a defaut de reponse avant cctte 
date a la question relative a ['audition de temoins posee clans la lettre du 



ARRET AKTA) c. T URQUIE 21 

26 nove mbre 1997, la Commiss ion considererait qu e les pa rti e ne 
souha ita ient pas fa ire ent cnclre cl'autres t emoins. 

22 . Par une lettre dat ee du 15 avril 1998, le Gouvern em ent so llicita 
!'audition de cinq temoin s, tous des ge nda rm es. II sou li gna toutefo is que 
toutes les mesures de securit e necessaires devrai e nt e tre pri ses. Le 20 avril 
1998, la Commission le pria d 'cxposer Jes raisons a ppelant la misc en 
re uvre de tcll es dispositions spec ia lcs e t d 'ex pliqu cr en quoi le cas 
d'es pece deva it e tre dist ingue cl'autres a ffa ires dans lesque ll cs des 
m cmbres des forces de l'o rclre avaic nt ete e ntc ndu s. Le Gouve rn cm cnt 
fut ega lement invite a preciser qu cls types de mesu res de secu ri te ii 
sou ha i ta i t. 

23. Le 20 avril 1998, le Gouve rneme nt aclressa par courri e r a la 
Commission les dcux series de photographies que ce tt e de rniere avait 
so lli citees clans sa lettre du 26 novembre 1997. 

24. Le 5 mai 1998, le Gouverncment dem a ncla par ecrit a la 
Commission que Jes cinq temoins dont ii avait propose la comparut ion 
fuss ent entendus en l'ab ence du requ erant e t de ses representants, afin 
d 'evi ter que les interesses ne fuss ent reconnus . 

25. Le 23 rnai 1998, la Comm iss ion exarn ina cet te demande. Elle 
d ec ida de ne pas l'accueillir pour a ut a nt qu 'e ll e conccrna it la co rnparu
tion des tcmoins en !'abse nce des represe nta nt s du requ erant. Les 
parti es fur c nt in fo rm ees de cette decis ion le 27 ma i 1998, le Gouve rn e
rn e nt e ta nt invite a confirm er que !'audition des cinq te moin s pourra it se 
derouler norrnal eme nt. 

26. Pa r une lett re da tee du 27 ma i 1998, le Gouverneme nt soumi t des 
informa tions so lli cit ees par la Com miss ion le 26 novembrc 1997. 

27. Le 4 juin 1998, la Commission rappela de nouveau a u Gouve rn e
m c nt qu ' il n'ava it pas fo urni !'e nsemble des informat ions et docum ents 
m c ntionnes clans sa lett re du 26 novcmbrc 1997. 

28. Le 5 juin 1998, le Gouve rn e men t presenta pa r ecrit des 
obse rvations conce rnant !'a udition des cinq temoins. II de manda une 
nouve ll e fo is qu e ce ux-ci fu ssent e nte ndus en !'abse nce du requera nt e t 
de scs representa nts, s inon il s ne te moig ne ra ie nt pas . 

29. Pa r une lettre du 23 juin 1998, le Gouverncment prese nta des 
informations so lli cit ees par la Commiss ion le 26 novc mbre 1997 . II ajouta 
qu e ce rt a ins des docum e nts rn entionnes clans la le ttre de ra ppel du 4 ju in 
1998 avaie nt dej a ete fourn is. 

30. Le 4 juille t 1998, la Commiss ion examina les obse rvat ions 
adressees le 5 ju in 1998 par le Gouve rn eme nt relat ive me nt a !'audition 
des cinq te moins. Elle resolu t de ne pas modifier sa decis ion du 23 mai 
1998. Les pa rti es e n fur ent inforrn ees le 6 juille t 1998 e t invitees a 
presenter par ecrit leurs observations sur le fond. En me me te mps, la 
Commission attira !'attention du Gouvernem ent sur un docum e nt qu'il 
ne lui ava it pas enco re communiqu e. 
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31. Le 9 juillet 1998, le Gouvernement presenta par ecrit un certain 
nombre d'observations sur le fond de l'affaire. 

32. Le 4 septembre 1998, ii adressa a la Commission le document 
mentionne clans la lettre du 6 juillet 1998. 

( ... ) 

D. La procedure devant les autorites internes 

39. Le 25 novembre 1990, un examen post mortem et une autopsie 
classique furent pratiques sur le corps de Yakup Akta§ a l'h6pital public 
de Mardin. Le corps fut idcntifie par le capitaine Mehmet Go~men, 
commandant de la gendarmerie centrale du departcment de Mardin. Les 
rapports concernant ccs examens ( ... ) precisent notamment que des 
prelevements avaient ete effectues sur des organes internes et adresses a 
l'Institut de mcdecine lcgale, etant donne que la cause exacte du deces 
n'avait pas ete determinee. 

( ... ) 
43. Le 20 fevrier 1991, l'lnstitut de medecine legalc rcndit un rapport 

d'ou ii ressortait que la cause exacte du deces ne pouvait etre etablie ( ... ) 
( ... ) 
46. Le proces du commandant Aytekin Chen et du sergent-chef Ercan 

Gi.inay, accuses d'avoir porte des coups mortels a Yakup Akta§ !ors d'un 
interrogatoire, s'ouvrit devant la cour d'assises de Mardin le 3 mars 1993. 
( ... ) 

4 7. Les audiences devant la cour d'assises de Mardin sc deroulerent les 
12 mai, 7 juillet, 21 septembre et 23 novembre 1993, et Jes 2 fevrier, 
30 mars et 11 mai 1994. A cette derniere date, les accuses, le 
commandant Aytekin Chen et le scrgent-chef Ercan Giinay, furent 
acquittes. 

48. Le requerant forma un pourvoi en cassation, qui fut rejete le 
6 fevrier 1995. 

( ... ) 

EN DROIT 

I. APPRECIATION DES ELEMENTS DE PREUVE ET ETABLISSE
MENT DES FAITS PAR LACOUR 

( ... ) 

B. Decision de la Cour 

( ... ) 
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2. Article 38 § 1 a) de La Convention et conclusions tirees par La Cour 

272. La Cour rappell e qu e la procedure prevue par la Conve ntion ne se 
prete pas toujours a un e applica tion ri goureuse du principe ajfirmanti 
incumbit probatio (l a preuve incombe a ce lui qui a ffirm e). Elle a decla re 
precedemment qu ' il e ta it capita l, pour le bon fo nctionnement du 
mecanisme de recours individu e l insta ure par l'ancien a rticl e 25 de la 
Conve ntion (desorm ais !'article 34), que les Eta ts fourni sse nt toutes 
facili tes necessaires pou r perm ett re un examen serieux et e ffectif des 
reque tes (Tanrzkulu c. Turquie [GC], n° 23763/94, § 70, CEDH 1999-IV) . 
Dans les procedures concernant des affa ires de ce type, ou un individu 
accuse des age nts de l'Eta t d 'avoir viole des droi ts ga ranti s pa r la 
Conve nti on - ses propres d roits ou ce ux d 'autrui -, ii est inevitable 
que l'Etat defe ndeur soit pa rfoi s seul a avo ir acces aux in fo rma tions 
susce ptibl es de confirm er ou de refuter ces all egations. Le fa it qu 'un 
Go uve rn ement ne fo urni sse pas les in fo rma tions en sa possess ion sans 
donn er a cela de justifi cat ion sa ti ~ faisa nt e peut non seul ement pe rmettre 
de tire r des conclusions quant au bien-fo nde des all egations, ma is peut 
a ussi a ltere r le respect pa r un E tat defendeur des obligations qui lui 
incombent au ti t re de !'articl e 38 § I a) de la Conve ntion (Timurla§ 
c. Turquie, n° 2353 l/94, §§ 66 et 70, CEDH 2000-VI) . Il en est de me me 
lorsqu e l'Etat ta rd e a presenter des inform ations et compromet a insi 
l'e tablissement des fa it s dans une affa ire (Orhan c. Turquie, n° 25656/94, 
§ 266, 18juin 2002) . 

273. A ce t egard , la Cour releve avec preoccupa tion t roi s e lements 
concerna nt la reponse du Gouvernement aux dema ndes d ' informati ons 
et de temoignages formul ees par la Commiss ion. 

274. En premier li eu, a l' insta r de la Commiss ion, la Cour es t frappee 
pa r la pretendu e incapacite du Gouve rnement a re trou ve r le medecin qui 
a con ta te le deces de Ya k up Akta§ . Pa r une let tre du 8 decembre 199 7, la 
Commiss ion avait dema nd e au Gouve rnement de lui communiqu er le 
norn de ce medecin e t, le 5 fevri e r 1998, le Gouve rnement a repondu qu e 
ce la e ta it imposs ibl e. D'apres un docum ent offi ciel - le rappor t sur 
!' incid ent date du 25 novembre 1990 ( .. . ) - , Ya kup Akta§ es t dececl e a u 
cours de son transport a l'hopi ta l et a e te declare ma rt a l'arr ivee . Si te l 
es t le cas, le nom du medecin qui a constate le cl eces cl evrait avoir ete 
consigne. 

275 . Deuxiemement, la Cour releve la pos ition a cl optee pa r le Gou
vern ement qu a nt a ux onze temoins clont Jes cl e legues de la Commi ss ion 
ava ient souha ite la comparu t ion. Com me la Commiss ion, la Cour n 'est 
pas convaincue qu ' il e ta it necessaire, pour des ra ison s de securit e, 
d 'e ntenclre ces temoins en !'abse nce du requ erant, de sa fa mill e et de ses 
represe nta nts. La fa mill e du requera nt conna issait les nom s de ces 
temoins. Qui plus es t , la Commi ss ion l'a releve cl ans son rapport e t le 
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Gouvernement ne le conteste pas, l'un de ces temoins - le sergent Yusuf 
Karako~ - avait comparu a !'audience publique devant la cour d'assises de 
Mardin. Nu! n'a laisse entendrc que celui-ci eut de ce fait ete la cible de 
menaces. L'attitude du Gouvernement est d'autant plus regrettable que, a 
supposer que le rapport sur !'incident susmentionne etabli le 25 novembre 
1990 ( ... ) contienne une description exacte des evenements, certains de ces 
temoins e.taient Jes derniercs personnes a avoir vu Yakup Akta§ vivant et 
leur temoignage aurait Cte tres precieux. 

276. Troisiemcment, la Cour observe, commc la Commission a 
nouveau, que des photographies d'une depouille censee etre celle de 
Yakup Akta§ ont ete rcmiscs aux delegues de la Commission au cours de 
!'audition des temoins, mais seulement apres que le requerant et son frere 
avaient rte cntendus. Ccs photographies ne comportaient aucun element 
permettant d'identifier le corps, que cc soit sur !'image clle-memc ou au 
dos, certains elements decrits clans le rapport d'autopsic n'y etaicnt pas 
visibles et, pour des raisons qui n'ont jamais Cte expliquees, le 
Gouvernement n'a pas pu produire Jes negatifs. 

277. Dans ces conditions, la Cour s'estime fondee a tirer des conclu
sions de la conduite du Gouverncmcnt (Orhan, precite, § 274). 

( ... ) 

VIII. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 38 DE LA 
CONVENTION 

343. Les passages pertinents de !'article 38 de la Convention sont ainsi 
Ii belles: 

« I. Si la Cour declare une rcquctc reccvablc, clle 

a) poursuit l'cxamcn contradictoire de l'affairc avec les representants des parties et, 
s'il y a lieu, proccdc a unc enquete pour la conduitc cfficace de laquclle les Etats 
intercsses fourniront toutes facilites necessaires; 

( ... )n 

Avant le I"' novembre 1998, !'article 28 § I de la Convention, en ses 
paragraphes pertinents, se lisait ainsi: 

« I. Dans le cas ou la Commission rcticnt la rcquetc: 

a) afin d'etablir les faits, elle proccde a un examen contradictoirc de la rcquctc avec 
les representants des parties et, s'il y a lieu, a unc enquete pour la conduitc efficace de 
laquelle les Etats interesses fourniront toutcs facilites necessaires ( ... ),, 

Le requerant invite la Cour a dire que l'Etat dffendeur a manque a son 
obligation de fournir a la Commission toutes facilites necessaires pour la 
conduite de son enquete sur l'affaire. 

344. Le Gouvernement ne formule aucune observation sur cc point. 
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345. Dans son rapport du 25 octobre 1999 (etab li en vertu de l'ancie n 
a rticl e 3 1 de la Convention), la Commission a ex prim e l'avis suivant: 

«258. La Commiss ion re levc en premier li e u quc la dcmand c tcndant a !'adoption de 
mesurcs de securit c pou r dix tcmoins a ete soumisc aux delegues le 18 novc mbre 1997 

( ... ) , so it la vc ille de la date prcvuc pour !'audition du premie r de ccs tcmoins. Le 
19 novembrc 1997, le Gouvcrnemcnt a e tcndu sa demandc a YI. $ckcr ( ... ) qui dem it 
compa raitre dcvant lcs de lcgucs le jour mcme. La Commissio n jugc tota lcmcnt 
inopportun de formu lcr une demande de ce tt c na tu re si ta rdivc rn cnt et note qu 'aucune 
rai son n'a ctc ava nccc pour cxpliqucr pourquoi cc tt e dcmandc n'a pu ctrc presemcc 

plus tot. 

259. La Commission obse rve en out re quc le Gouvc rncmcnt a ctc invit e a deux 
reprises a motivcr sa dcmande par ecrit ( ... ) Or ii a soumis des obse rvat ions ur cc 
point a lors que la Commission s'ctait dej a prononcee sur la dcmande ( ... ) La 
Commiss ion es tim e quc le Gouvern cment n'a a bso lu ment pas e te cooperati f a ce t cga rd . 

260. De ma ni i:rc gcnera le, la Commission cons idere qu'une d emandc tendant a 
!'adoption de mesurcs de securi tc doi t er rc cxaminec a la lumicre des circonstances 
pa rti culi cres de la rcquCte en cause. A ce t effe t, ii est im perat if que la pa rti e conecrncc 
Jui not ilie dGm cnt la dcmandc en Jui presentant des motifs suffi sam s pour Jui perrn e ttrc 
de recherchcr s' il ex istc une situ ation object ive justifia nt de prendrc Jes mesurcs 
so llicit ces, ains i qu'une cra int e ra ison nable, plaus ible e t su bj ecti,·e de la part de 

chaq uc tcmoin visc par la demandc. 

26 1. Dans ses observat ions du 5 juin 1998, le Gouvc rncment a declare qu e Jes 
genda rmes en quest ion ava ient ind ique e tre la ci ble d 'attaq ues te rroristes. II a soutenu 
qu'i l ne pouvait ignorer ni le danger obj ectif a uquel ces personnes se trouveraient 

exposces i lcur description phys ique etait communiqu ce - de maniere invo lonta ire ou 
autre - a une sC ri c d'int e rm Cdia ircs, pour abo utir sans aucun cloute a des tc rror is tes, ni 

le danger subject if resscn ti pa r Jes personnes qui ava ient une connaissa nce dirccte des 
rnethodcs de la violence terroriste. 

262. La Comm iss ion ra ppe ll e que dc puis 1995 scs dc lcgues om rcguli ercment 
conduit des miss ions d 'c tablisse rn cnt des fa its clans le cadre de requctes individu ell es 
rela tives a des a ll ega tions de mcfai ts perpe tres pa r Jes forces de l'ord re dans le Sud-Es t 

de la Turquie. A ces occas ions , de nombreux membres de ces forces , y compris des 
age nt s en paste a Mardin, ant comparu devant Jes de legues sans que la necess itc de 

prcndre des mesures de securit c nc fn t evoq uee par le Gouve rnement ou Jes tcmoins 
concc rn cs. La Commission note en outre que Mehmet Gii~rne n , l'un des tcmoins vises 
par la demande d 'adoption de mesures de securit e fo rmulce en l'espece, a deja comparu 

devant Jes dclegues en unc a ut re occas ion [note de bas de page omise). 

263. Cc n'es t que cl a ns une autre affa ire concernan t des a llegations de mffait s 
perpe trcs pa r Jes fo rces de l'ordre cl ans le ud-Est de la Turquie qu' une dema nd c 
tendant a l'adoption de mcsures spcciales de sccurite a ctc fo rmul ee. Ce tt e demandc, 

q ui s'appliqu a it a un tcmoin aya nt le g rade de genera l, a ete accue illie, ma is la 
Commiss ion ra ppelle quc, clans ce tt e affa ire, lcs de legues ont maimenu leur point de 
vue, dont le gouve rnement defendeur a ctc inform e, qu c ce rta ines des di spositions 
ex igees pa r ce lui-ci nc s' imposaicnt pas (Akdeni;:_ et autres c. Turquie, n° 23954/96, rapport 
de la Commiss ion du I 0 septe mbre 1999, § 34 ( .. . )). Etant donn c, a insi qu 'il a ctc expose 
ci-dcssus ( .. . ), q u 'un nombre important de membres des fo rces de l'ordre an t comparu 

cl cvant Jes delcgucs e t eu ega rd au g rade de genera l du temoin conce rnc clans l'affairc 
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Akdeni<., la Com miss ion es tim e qu e cc tt c afTa irc ne sa ura it avoir va lcur de preced ent 

pou r Jes circonstanccs panicu li c res de l'espccc. 

264·. Pa r a il lcurs, la Com miss ion souhai t c c tablir un pa ra ll c lc avcc l'a fTai rc 

Van Meche/en et rwtres c. Pa)'s-Bas, clans laq uc llc la Cour a souli gne qu c la situat ion des 

m cmbres d e la po lice a ppcles a te moigncr d ifTera it qu c lq ue peu d e cc ll e cl 'un t cmoin 

cl cs int fresse ou cl 'une vic tim e. T out e n reconna issa nt qu c Jes ime rcts de ces te m oins 

mer ita ic nt cux a ussi la protection de la Conven tion, la Cour a es ti me qu ' il res ult ai t de 

Ce ll c differe nce d e Situat ion qu ' iJ ne ra JJ a it utiJisc r des po Jic ierS Co mm e tcmoins 

a nonymcs que cl a ns d es circonsta nces cxccptionnell cs (a rrct du 23 avri l 1997, Recueil 
des arrets et decisions 1997- 11!, p. 712, § 56). La Cour a ega lcm e nt cl ecla r ' que lo rsqu ' il 

cta it neanmoins juge necessa irc de recourir a ce rtaines mesures pou r prese rve r 

l'a non ym a t d 'un policic r, ii fa ll a it a ppliqu er ccl lc qu i res trcig na it le mains Jes clroit s de 

la defense (ibidem , p. 712, § 58). 

265. La Co mm iss ion nc sous-cs tim e nu ll c mem Jes clange rs a uxquels fom face Jes 

m c mbres d es rorccs de l'orclrc t rava ill a nl clans Jes reg ions touchees par le t er rori sm c, 

ma is cllc no te quc le Gouvc rn cmcnt n'a pas inclique en quoi le cas cl 'espccc sc 

cl is tinguait cl 'a ut rcs affaires ou des gendarmes ava ient tcmoignc clcvant lcs cle legues e t 

en presence des rcpresc nta lll s des rcquera nt s. Ell e obse rve e n out re qu c Yusuf Ka ra k0<; 

a compa ru dcvanl la cour d 'ass ises de Ma rcl in ( ... ) a u cours d 'unc procedure qui , 

contrai rem ent a cc lle cl eva nt la Commiss ion, s'es t derou lec e n public. Elle ne jugc pas 

Ctabli qu c la presc lll e a fTairc rcvcle des circonstances cxccptionne ll cs justifiant de 

cl e rogc r a ux moda lit es ha bitucllcs cl 'auclition des te moins. 

266. Pa r ai ll curs, la Comm iss ion ne voit pas pourquoi Ja propos ition fo rmulee pa r scs 

cl e legues !o rs de !'a uditi on a Anka ra, qu i consista it a cm c nclre lcs onzc temoins e n 

!'abse nce du rcqu era nt e t de sa fami ll e, nc uffi sa it pas a di ss iper Jes inquietudes quc 

!'on prcta it a c 'S 1c111oins. Cc tt c fa~o n de procecle r a ura it a u ma ins donnc aux 

rc presc nt ant s du rcquc rant la poss ibilit c cl 'obsc rve r le compon emcnt e t !'att itude des 

cliffercnt s temoins e t !cur aura it pc rmis de facilit c r !'aud ition de ceux-ci par Jes de lcgucs 
e n cc qu ' il s aura icnt pu ada pte r !curs proprcs ques tions en consequence. Acct egarcl , la 

Commiss ion se d ecla re preoccupcc par la rc ma rqu e fa it c pa r le Gouve rn cm cnt clans scs 

obse rva ti ons susmc ntionnecs, qu i sc mblc donn cr a c ntcnclrc quc si Jes onzc ge nda rm es 

ava icm eompa ru , lcur description phys iq ue a ura it trcs bicn pu Ct rc comm uniquec a des 

tc rro ris tcs. Da ns la mcsurc ou ccs propos viscnt Jes rcprescntants du rcqu era nt , la 

Comm iss ion Jes j ugc d eplaces, dcnucs de fo ndement e t , d e plus, m a nifcs te mcnt e n 
cont radi ction avcc la declarat ion formu lcc pa r !'agen t e n cxc rcicc du Go uve rn c mc nt 

au cours de !'audition, a savoir quc le Gouvcrncmcnt n'ava it aucun c objection 

concc rna nt tc l ou tc l mcmbrc d e l'equ ipe de rcprese nta nt s du requera nt. 

267. En conclusion, la Com miss ion rcgre tt c profoncl c mcnt la pos ition acloptec pa r le 
Gouvc rn c mcnt e n l'cs pcce, en cc qu 'c ll e a e nt rave scs poss ibi lit cs d 'c tab lir Jes fai ts. Pa r 

ccs mot ifs, el lc cs tirn c q uc l'Eta t dffe ndeur a manquc aux obliga tions qui Ju i incombent 

e n vert u de l'a ncicn a rt icle 28 § I a) de la Convent ion de Jui fournir tout cs facili tcs 

neccssa ircs a fin qu 'cl lc puissc c tab li r Jes fa it s de la prescnt c a !Ta irc . ., 

346. Conscient e de !' importance de la coopera tion d 'un go uve rn e m enl 
dffendeur cl a ns le cadre de la procedure me nee a u titre de la Conve n
t ion (parag rap he 272 ci-dessus) e t des diffi eult es inhere ntes a un e 
inves t iga t ion de ce type (Timurtaj, prccite, § 70) , la Cour est im e qu e 
l'Eta t defendeur a fa illi a ux ob ligat io ns qui lui incom ben t en ve rtu de 
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!'a rticl e 38 § I a) (ancie n a rti cle 28 § I a) ) d e la Conve ntion d e fou rn ir 
toutes facili tes necessaires a la Comm iss ion e t a la Cour a fin qu 'e lles 
pu issen t e ta blir les fa its (Orh an, precite, § 274). 

( ... ) 

PAR CES MOTIFS, LA COUR 

( .. . ) 

7. Dit, a l'una nimite, qu e l'E ta t d ffe nd eur a fa ill i a son obligat ion 
decou la nt de ['art icl e 38 (a ncien a rti cle 28) de la Conve nt ion d e 
fourn ir tout es facil it es necessa ires a la Comm iss ion e t a la Cour a fin 
qu 'e ll es pui ssent e ta blir les fa its; 

( .. . ) 

Fait en a ngla is, pu is comm uniqu e pa r ecri t le 24 avri l 2003, 
confo rmem en t a !'art icl e 77 §§ 2 e t 3 du reglem ent. 

V incent BERGER 
Greffi e r 

( ... ) 

Ireneu CABRAL BARR ETO 
Pres ident 
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SOMMAIRE 1 

Role du commissaire du Gouvernement dans une procedure en fixation 
d'indemnites d'expropriation 

Article 6 §I 

Proces equitable - Procedure administra tive - Rote du commissaire du Couvernement clans une 
procedure en fixa tion d'indemniles d'expropriation - Egaliti des armes - Positions et avantages 
respectifs des parties a l'instance - Procedure contradictoire - Communication des conclusions 
du conunissaire du Gouvernement - Commissaire du Couvemement ayant la j;arole en dernier a 
!'audience 

* 
* * 

A la suite d 'unc mes ure d 'exp ropr ia t ion concerna nt la propri c tc du requ eran t e t 
faut c d'accord avcc l' Eta t sur le monta nt de l' indemn ite d 'expropr ia tion , l'a utoritc 
ex propria nt e sa is it le juge de !'expropri a tion . Lc juge fix a la so mm e du e pa r l'Et a t, 
a pr i-s avoir en t e ndu le requ era nt , l' inspecteur de la direc t ion des se rvices fi scaux 
de la C harent c-Ma r it im e, reprcsentant d e l'E ta t clans Ja procedure, a ins i qu c le 
directeur aclj o int de la directio n des se rvices fi scaux de la C ha rent e-Ma ritim e 
agi sant en qu a li te d e comm issa ire du G ouve rnement. Le requ era nt co ntesta le 
monta nt de l' ind e mnisation devant la cou r cl 'appel. E n a ppel, la direc tion des 
servi ces fi scaux d e la C harente-Maritime d cposa un me moire e n rc ponse e t le 
clirccte ur aclj oint des services fi scaux de la Cha rent e-Ma ritim e prese nta des 
conclu sions en sa qu a li tc d e comm issa ire du Gouve rn cmcnt. Le requ erant a rgua 
qu e la doubl e int e rvention du d irec teur d es e rvices fi scaux e ta it contrairc a u clroit 
a un proces equita ble. Lacour cl 'appe l es tima qu c la doubl e qua lite du clirec tcur 
des se rvices fi sca ux, commissaire du Gouvern cm ent e t re prcse nt a nt d e l'a utorite 
ex propria nt e, nc constitua it pas une ir regul a ritc. Lacour cl 'appe l fi xa l' inclemni
sa tion a un monta nt superi eur a celui a lloue e n premierc insta nce ma is infer ieu r 
au munt a nt rccl a mc pa r le requ crant. La Cour d e cassa t ion rcj e ta le pourvoi fo rme 
par cc cl crni c r. 

Article 6 § I: a) Ega lit e des ar111 t:s : le rninin issa ire du Gouvern cment e ·t « partie» 
a !' insta nce en fix a ti on des incl c mnit cs d evant le jugc d e !'expropria tion. Les 
mocl a litcs de sa pa rticipa ti on a !' in sta nce so nt en co nsequ e nce su sce ptibles de 
pose r un e qu es t ion sous !'a ngle du principe d e l'cga li tc des a rm es. Sa m iss ion es t 
de defe nd re des int e n~ t s s imila ires a ce ux d efe nd us pa r l'ex propria nt, te nda nt vers 
1111 f' r v;i lu a tion mod c rce des incl e mnit cs. 11 es t e n outre pa rfo is, corn me e n l'es pece , 
iss u de la me me administra tion, voire du m cme se rvice clepa rte me nta l qu e le 
rc prcsc nta nt d e l'ex propri ant. II peut a ins i sc produire de situ a tions ou, comm e 

I. Rcdigc pa r le grc ffc, ii ne li e pas la Cour . 
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ccla semblc avoir cte le cas en l'cspece, le commissairc du Gouvcrncmcnt est le 
superieur hicrarchique du rcprcsentant de l'Etat cxpropriant, et oi1 s'installe une 
certaine confusion cntre ccs dcux parties. Ccs circonstanccs affaiblissent sans 
doutc la position de l'expropric. Elles ne suffisent cependant pas a elles seules a 
caracteriser unc meconnaissance du principe de l'egalitc des armes. II s'agit en 
efTct d'unc situation qui sc produit courammcnt dcvant ks juridictions des Etats 
nwmbrcs du Conseil de !'Europe. Bref, le fait qu'un point de vue scmblable est 
defendu par plusieurs parties a unc instance juridictionnellc nc met pas 
necessairement la partie adverse clans unc situation de «net desavantagc » pour 
la presentation de sa cause. Encore faut-il quc les modalites de la participation 
du commissairc du Gouverncment a !'instance respectent un «justc equilibre » 

entre les parties. Or clans la procedure en fixation des inclcmnites, l'exproprie 
se trouve confront<' non sculcment a l'autorite expropriante mais aussi au 
commissairc du Gou\·erncmcnt. Or ce dcrnicr et l'cxpropriant - lequel est clans 
ccrtains cas rcpn'scntc par un fonctionnaire issu des memes services que le 
premier - bcnfficient d'avantagcs notables clans l'acccs aux informations 
pcrtinentes; en out re, le commissaire du Gouvernement, a la fois expert et 
partie, occupe unc position clominante clans la procedure et exerce une influence 
importante sur !'appreciation du juge. Tout cc la cree, au detriment de l'exproprie, 
un clesequilibre incompatible avec le principc de l'egalite des armes. 
Conclusion: violation (unanimitc). 
b) Procedure contradictoire: meme si aucunc disposition legale n'imposait une 
telle procedure, le requerant a re~u communication des conclusions du 
commissaire du Gouvernement la veille de la elate prevuc pour !'audience et a 
obtenu ensuite un renvoi, ce qui lui a permis de preparcr une repliquc clans des 
conditions satisfaisantes. II ne saurait done se plaindre cl'une meconnaissance du 
principc du contraclictoire de ce chef. 
Le requerant se plaint egalcment de ce que, !ors de l'auclicnce clevant les juridic
tions de !'expropriation, le commissaire du Gouvernement a la parole en dernier. 
Cepenclant, le requerant a rcc;u communication des conclusions ccrites du 
commissaire du Gouvernemcnt avant !'audience, en appcl comme en premierc 
instance, clans des conditions Jui permettant de preparer une rcplique ecrite; ii 
pouvait en outrc - cc qu'il fit cl'ailleurs clcvant la juricliction d'appel - deposer 
une note en clclibcre. Le requerant a done eu la possibilite de rcpliquer au 
commissaire du Gouvcrnemenl clans des conditions satisfaisantes. Le principe du 
contraclictoire n'a done pas clavantage ete mcconnu de cc chef. 
Conclusion: non-violation (unanimite). 
Article 41: la Cour estime que le constat de violation fournit en soi une satisfaction 
equitable suffisantc pour le dommage moral subi par le requerant. Elle accordc 
une somme au titre des frais et depens. 
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En l'affaire Yvon c. France, 
La Cour europeenn e des Droits de !'Homm e (tro is ieme section), 

s iegeant e n une chambre composee de : 
MM. G. R ESS, president, 

I. CABRAL BARRETO, 

j.-P. COSTA, 

L. CAFLISC H, 

j. H ED IGA:\, 

Nl111
c H.S. GREVE, 

M. K. TRAJA ,juges, 
et de M. V. B ERGER, greffier de section, 

Apres en avo ir delibere en chambre du conse il Jes 28 novembre 2002 e t 
I 0 avril 2003, 

Rend l'a rret que voici, adopte a cette derniere date: 

PROCEDURE 

I. A l'orig ine de l'affa ire se trouve une requ e te (n° 44962/ 98) d irigee 
contre la Republique fr a n<;a ise e t dont un resso rti ssant de cet Etat, 
M. Loui s Yvon (« le requerant »), avait sais i la Comm iss ion europee nne 
des Dro its de ]'H omm e (« la Com miss ion ») le 7 oc tobre 1998 en ve rtu de 
l'ancie n ar ticl e 25 de la Convent ion de sauvegarde des Droits de !'Homme 
et des Libert es fond amenta les (« la Conve ntion »). 

2. Le requ erant es t represe nte devant la Cour par Mc D . Musso, avoca t 
a Paris. Le gouve rnement fran<;a is (« le Gouvern eme nt») es t represent e 
par son age nt, M. R. Abraham , direc teur des affa ires juridiques a u 
ministere des Affaires et range res . 

3. La requete a ete transm ise a la Cour le I .. .. novembre 1998, date 
d 'e ntree e n vigueur du Protocole n° 11 a la Convention (art icle 5 § 2 
dudit Protocole) . Elle a e te att ribu ee a la trois ie rn e sect ion de la Cour 
(art icle 52 § I du reglement). Au se in de ce ll e-ci, la chambre cha rgee 
d'exa mine r l'affaire (art icle 27 § I de la Convent ion) a ete constituee 
conformeme nt a !'articl e 26 § I du reglement. 

4. Le req uerant se pla igna it du defaut d 'equite de la procedure devant 
les juridicti ons de !'expropriat ion. 

5. Pa r une decision du 19 septe rnbre 2002, la cha mbre a declare la 
requete recevable. 

6. Tant le requerant qu e le Gouve rn ernent ont de pose des 
obse rvat ions ecrites sur le fo nd de l'a ffa ire (art icle 59 § I du reglement ). 

7. U ne a udience s'est deroulee en pub lic au Pa la is des Droits de 
!'Homme, a Strasbourg, le 28 novembre 2002 (art icle 59 § 3 du 
reglement). 
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Ont compa ru : 

pour le Gouvernement 
MM. A. BuC HET, sous-d irecte ur d es dro its de l 'homme 

a la direct ion d es a ffa ires juridiques 
du m inistere d es Affa ires e trange r es, agent, 

P. BOURREA U, d irecte ur divisionnaire a la direction 
generale d es impots du mini stere de l'Economi e, 
des Finances et de l'Indus tri e, 

M "'" C . D'URSO, che f du bureau d es qu est ions inst itutionne ll es, 
juridiques e t du content ie ux 
du se rvice d es affaires europeennes 
e t in ternat ion a les du minis t er e d e la jus t ice, conseillers; 

- /Jour le requirant 
M"' D. M usso, 

j.-M. PO UILLE, avocats , wnseils. 

La Cour a e nt e ndu M c Musso e t M . Bu che t en leurs declarat ions e t e n 
leurs repon ses a ux qu es tions de juges . 

EN FAIT 

I. LES CIRCO NSTANC ES DE L'ESPECE 

8 . Le requerant es t ne en 193 1 e t res ide a Saintes (C ha re nt e
Ma rit im e) . II exe rce la profession d e viti culte ur. 

9 . Le 19 mai 1993, un proj e t d 'am enage ment d 'un e rout e na t ionale a 
la sort ie d e !'agglomera ti on d e Saintes fut d ecl a re d 'uti li te pub liqu e. La 
reali sa tion de cet te operat ion impliqua it !'expropria tion d e dive rs fo nds, 
dont ving t e t un hectares a pparte na nt a u requera nt. L 'arre te d e cess ibili t e 
fut pris le 5 se pte mbre 1994. 

10. Le 12 septe mbre 1994, lej uge de !'expropriation du depa rt e ment 
de la Charente-Ma ritime prit un e ordonnance d 'expropri a t ion emportant 
tra nsfert de proprie te . 

Le 28 septembre 1994, a d efaut d'accord amiable entre le requera nt e t 
l'Etat , a u torit e ex propr iante - represe nt ee pa r un inspec teur d e la 
d irect ion d es se rvi ces fis caux de la Charente-Mar itime, M. H. -, ur le 
monta nt de l' inde mnite d 'expropriation, le second saisit le juge d e !'ex
propria tion . Par un e ordonna nce du rn em e jour, le juge de !'exprop ri a
tion du d epa rt eme nt d e la C ha r ente-Maritim e fixa au 4 nove mbre 1994 
la d a t e d e transport sur Jes li eux en precisant qu e !'aud ie nce publique se 
ti endrait imm ediate ment a pres. 
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Le 3 novem bre 1994, le directeur adjoint de la directi on des se rvices 
fi scaux de la C ha re nte-Mar it im e - M. P . - notifi a des conclu sions prises 
e n sa qua li te de commissaire du Gou ve rn em ent. L'avocat du requera nt 
dema nda a lors un report d 'audi ence e n raison de la tardive te de ce tt e 
not ifi ca tion . L'audi ence fut en conseq uc nce repartee au 18 novembre 
1994. 

Pa r un juge me nt du 9 decembre 1994, le juge de !'expropria tion fixa 
l'inde mnite du e par l'E tat a 144 15 17 fra ncs frarn;ais (FRF), a pres avoir 
e nt endu le requ erant, M. H ., represen ta nt de l'E tat clans la procedure, 
a insi qu e M. P., commissaire du Go uve rn em ent. 

11. Le 5 janvie r 1995, le requerant inte1jeta a ppel de ce juge m ent e t 
deposa un m emoire devanL la chambre des expropriations de la cour 
d 'appel de Poiti ers clans lequ el ii estim ait le mon ta nt de l' inde mnite du e 
a 3 763 698 FRF. 

Le 13 avril 1995, la direction des se rvices fi ·caux de la C ha rente
Maritim e deposa un me moire en repo nse, sign e pa r M. H ., clans lequ el 
e ll e dema nda it la confirm a tion du jugem e nt ; y etait a nnexe un feui ll e t 
intitule «Etud e du ma rche immobili er loca l» enum e rant treize actes de 
ve nte e t un jugem e nt. Le 24 avril 1995, le r epresentant du requ e ra nt 
ecrivit a u signata ire du memoire pour lui de mande r communication de la 
copie integra le des actes e t juge m ents cit es . Pa r une le ttre du 18 juille t 
1995, le direct eur adjo int des se rvices fi caux de la C harente-Maritim e, 
en la personne d e M. P., opposa a u requerant le secre t professionnel 
auqu el sont t enus les fon ctionnaires de !'admini s tra tion fi scale pour 
refu se r la communication des docume nt s. 

Le 17 ao Gt 1995, le conseil du reque ra nt repondit au directe ur adjo int 
des se rvices fi scaux en ces term es: 

« ( ... ) ii es t rcgrcu a ble qu e pri:s de troi s mois se so ien1 ecoules pou r recevoir un c 

repo nsc la pida irc a la dema ndc norma lc de communica ti on de pieces du 24 a\Til 1995 
a lors quc l'a fTa irc es t fix cc a u 22 scptc mbrc. Ccci faan l, vous commct tez une errcur en 

confonda nt votrc qua lit c de d ircctcur d es se rvices fi scaux e t cc ll e de represcn1 a nt de 

l'cx propriant cla ns une procedu re juridictionnelle pa r a pplica ti on du decrct du 

11 d cce mbre 1973 - a rticl e R. 179 du code du domaine de l'Eta t. 

A ce litre, vous c tcs soumis a u respccl du principc fon cl a menta l du comracl ictoi re Cl 

a ux disposi ti ons du nouvea u code de procedure civil e qui font une ob liga tion esse nti ell c 

a ux parties d e produirc Ics r lc mcm s qu 'e ll cs invoqu cnt. Cc pr incipc s'appl iqu c 

cga lemcm lorsq uc vo us agissez e n votre qua li tc de commissaire du Gouvc rnc mcn t, cc 

qui actuell cmc nl ne fa il plus l'obj cl d 'aucunc cspi:cc de difficulte. J 'ajoutc rai qucje me 

sc ra is dispense de vo us de mand er cc tt c communicat ion s i vo t re memoirc ava it comport c 

a u moins des indica ti ons suffi sa nt es me pcrmcltant de commande r lcs act cs a la 

conserva tion d es hypothi:qucs . 

Jc me vois done contra int de de mander a la Cour ( ... ) de fa ire injonction de produirc 

lcs pieces qu c vo us invoqucz, si mi eux n'a im c la Cour a ccartc r purc mcnl Cl s implcmc nl 

VOS eleme nts, Ce qui J'ami:ncra a nc Sta lUCI' qu'en fonction de mes propres t crmcs de 

compa ra ison ( .. . ) » 
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Le 4 septembre 1995, M. P., suppleant en sa qualite de commissaire du 
Gouvernement le directeur des services fiscaux de la Vienne, deposa des 
conclusions d'appel incident en vue de !'audience devant la chambre des 
expropriations de la cour d'appel (fixee initialcmcnt au 22 septembre 
1995, ]'audience fut cnsuite renvoyec, a la demande du rcquerant, au 
24 mai 1996); ii evalua l'indcmnite litigieuse a I 396 267 FRF. 

Le requerant deposa un memoire en replique, invoquant notamment 
une violation de son droit a un proces equitable clans Jes tcrmes suivants: 

«( ... ) 

Dans la prrscntc instance, le directeur des ser\"iccs fiscaux, reprcsentant de 
l'cxpropriant, et le directeur des services fiscaux, commissairc du Gouvcrncment, ne 
font qu'un, memc si, pour la forme, le directeur des services fiscaux est reprC-scntc par 
dcux personncs physiques distinctcs, cc qui constituc une fiction puisqu'aussi bien, 
commc On !'a \"U, c'cst la meme personnc qui rcpond au conseil de l'exproprie, en 
qualite de reprcscntant de l'rxpropriant, et qui sig-ne par ailln1rs les conclusions du 

commissaire du Gouvcrnemcnt. 

Ainsi, le dircrteur des services fiscaux ne pcut intervcnir clans la prcscntc procedure 
qu'cn qualite, soit de represcntant de l'Etat, soit de commissaire du Gouvernement, 
sans pouvoir cumuler lcs deux interventions. A dffaut, les parties ne bcncficicnt pas 
d'un proccs equitable au scns de !'article 6 de la Convention europecnnc des Droits de 
!'Homme.( ... )» 

Scion le Gouvcrnement, par des lettrcs du 9 mai 1996, le sccretariat
greffe de la chambre des expropriations notifia au rcquerant ainsi qu'au 
dircctcur des services fiscaux du service des domaines Jes conclusions 
d'appcl complemcntaires du commissairc du Gouvernement deposees le 
memejour. 

12. Par un arrct du 21 juin 1996, la chambre des expropriations de la 
cour d'appel de Poitiers fixa l'indcmnite a 1542867 FRF. Elle declara 
mal fondee la demande du requerant tcndant a voir ecarter l'inter
\'Cntion du directcur des services fiscaux en sa qualite de cornrnissaire du 
Gouverncment. L'arret precise ce qui suit: 

« ( ... ) les critiques [du rcquc'rant] SL1r l'activitr du dircctcur des services liscaux et sa 
dualilr de li:mctions ne sont pas llmdecs parce q uc: 

- La double qualitc du dircclcur des scn·iccs fiscaux, commissairc du Gouvemement 
et ( ... ) represent<UJt du service cxpropriant, nc constitue pas unc irrcgularitc; malgre la 
singularite de ccttc situation, ricn n'interdit que le directcur des services fiscaux 
rcprc'scnte le service expropriant et assume, en outre, les fonctions de commissaire du 
G<>U\Trnement. 

- L'unicite du dirccteur des services fiscaux, commissairc du Gouverncmcnt et 
reprcscntant du service expropriant, nc privc pas l'exproprii' d'un proces equitable cli:s 
lors quc le corn1nissairc du Gou\Trncmcnt nc partiripc pas ~1 la dl-dsion de lajuridiction 

de !'expropriation. 

- En toutc hypothcsc, au cas particulier de l'appcl, ce sont bien, en ri'alitc, deux 
dirccteurs des services fiscaux qui inlcr\'icnnent, cclui de la Charente-Maritime pour 
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rcp resent e r l'Eta t , e t cc lui de la Vie nnc (cf. desig nat ions d e suppl cancc des 25 aout 1995 
r t 2 mai 1996 ligu rant a u doss ier) e n tant qu c commissa irc du Gouvcrneme nt. 

Les prctentions [du requc ra nt] sur le fo ndc ment de !'a rticl e 6 de la Conve ntion ( .. ) 

doive nt , en conseque nce, c trc rej e tccs . 

( ... ) 

Su r la dc mande [du rcqu c rant] re la tive a la communica tion pa r l' Eta t de la copic des 

actcs et jugc me nts in voqu cs comme termes de compara ison, a u rega rd du principe du 

contradictoire, ii appara1t e n premier li eu qu e ce tt e dema nde es t recevablc, comm e 

n'e la nt pas« un moyc n nouveau no n soulcvC en premiCrc instance» mais cons is tant en 

d e nouve lles pre tentions pour fai re cca n er Jes pretemions advc rses (a rticl e 65+ du 
nouvea u code de procedure civil e); 

Tout e foi s, ce tt c dcma nd e [du requcra ntj ( ... ) doit e tre rcj c tcc des lors qu c Jes 

re nse ignc mcnts fourni s sont suflisant s pour pe rmettre l' id entili ca tion du bien vc ndu e t 

le monta nt du prix convenu, a insi qu ' unc li bre di scuss ion sur le ca ractcrc dcmonstra tif; 

( .. . ) » 

13. Le requ erant forma un pourvoi en cassa tion , a ll eguant notamme nt 
une vio lat ion de son dro it a un proces equitable. II fit va loir qu ' il n'eta it 
pas necessa irc qu 'un e pa rti e ne participe pas a la decis ion pour considere r 
que son inte rve ntion ne contrevient pas a !'articl e 6 de la Convention , e t 
denon c;a le fa it que le comm issaire du Gouve rneme nt pre nd la paro le e n 
derni er , apres l'exprop ri e, sans qu e ce lui-ci ait !'occas ion d 'y repliqu er. Le 
requerant fit ega leme nt gri ef a la cour d 'appe l d'avoir ecarte sa cl emande 
de communication de cop ie d es term es de comparaison cites par le 
commissa ire du Gouverneme nt. 

Le 8 avril 1998, la Cour de cassat ion rej eta le pourvoi pa r un a rre t ainsi 
motive: 

« ( ... ) a tt c ndu , d ' unc part , quc l'a rrct re ti ent, a bon droit , que !'articl e 6 de la 

Convention ( ... ) n'c ta nt pas a pplicable des lors qu e le commissa ire du Gou vc rncmc nt 

nc parti c ipc pas a la dCc ision de la juridi c tio n de l'rx propriat io n, ii n'y a pas li eu 

d 'ecart e r des d ebats !' in te rve ntion de ce lui-ci ; 

Att endu , d 'autrc part, qu'aucun tex tc n ' intcrdit a ux pa rti es de rcpliqu e r a ux 

conclus ions prises a !'audie nce par le com missa ire du Gouvc rncment ; 

( ... ) 

Attendu q ue la cour d 'appcl a lcga lemc nt justili c sa decision ( .. . ) e n retenant 

suuvc ra in c m cnL qu c lcs re nsc ignc m cnts f'ou rni s Ctaicnt sul'fi sa nts pour pc rm c llrc 

l' id cntilica tion du bi cn ve ndu e t le montant du prix conve nu , a insi qu 'unc librc 

di scuss ion sur le ur ca ractcrc dcmonstratif; 

( ... )» 



40 ARRET YVON c. FRANCE 

II. LE DROIT ET LA PRATIQUE INTERNES PERTINENTS 

A. La representation de l'Etat expropriant 

14. Dans un certain nombre de departements - dont la Charcnte
Maritime - la direction des services fiscaux est seule habilitee a 
poursuivre Jes acquisitions d'immeubles, de droits immobiliers ou de 
fonds de commerce, a !'amiable ou par voie d'expropriation, pour 
le compte de tous Jes services publics, civils ou militaires de l'Etat 
(article R. 176 du code du domaine de l'Etat). Dans Jes procedures 
d'expropriation dont clle a ainsi la charge, cllc accomplit, au nom de 
l'cxpropriant, « tous Jes actes incombant a celui-ci » (article R. 178 du 
mcmc code). L'article 179 du code du domaine de l'Etat, dans sa version 
applicable a l'cpoquc des faits, precise en outre ce qui suit: 

«Pour la fixation cks inclcrnnit(s cl' expropriation, des fonctionnaires ck la direction 
des services fiscaux dcsignes par arrcte du directeur general des irnp6ts agisscnt dC\·ant 
lesjuridictions de !'expropriation au norn des services cxpropriants de l'Etal. 

( ... ) 

Les designations prfrues au present article nc pruYCnt porter sur les agents 
rnentionnrs a [!'article 13-7 du rode de !'expropriation].» 

B. La procedure devant les juridictions de l'expropriation 
et les modalites de la participation du commissaire du 
Gouvernement 

I. Code de !'expropriation pour cause d'utilite publique (ci-apres «code de 
!'expropriation») 

15. Les dispositions pertincntes du code de I' expropriation son! a111s1 
libcllces: 

a) Partie legislative 

Article L. 13-1 

«Les indc1nnitCs sont tixCcs, a dtf'aut <l'arcord a1niablr, par un jugc de !'expropriation 

dfsigne, pour chaquc dcpartcment, parmi lcs magistrats du sirge appartcnant a un 
tribunal de grande instance.» 

Article L. 13-21 

«Les decisions renducs en premicre instance nc semi pas susceptiblcs d'opposition. 

Appel pcut i'tre intcrjctc dcYant la cour d'appel, clans le cldai de quinzc jours a 
comptcr cir la notification des jugcments rend us en application du rhapitre III.» 
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Article L. 13-25 

« L'arrct es t no tifi e par extrait a la requbc d e la panie la plus diligent c. 

II pou rra c trc dffere a la Cour de cassa ti on. Les poun·o is se ront form cs, instru its e t 

juges sui va nt la procedure prevuc a la secti on II du titre II de la lo i n" 47-1 366 du 

23ju illc1 1947 . » 

b) Partie reglementaire 

Article R. 13-7 

« Le clircctcur des se rvices fi scaux (domainc) du d epa n cment cl a ns lequcl la 

juridicti on de !'expropriation a son siege cxcrcc Jes fonc ti ons de commissair e du 

Gouvc rn c mcnt a uprl:s de cc t te juridiction. 

Le dircctcur d es se rvices fi scaux (clomain c) peut des igne r des fonctionnaircs de son 

se rvice a ux fin s de le s upplec r clans les foncti ons de commissa irc du Gouve rnc mcnt 

a uprcs de laj uridi cti on me ntionnee a !'articl e R. 13- 1. 

Devant la cha mbre stalll a lll en appcl, ii peut c tre supplcc soil pa r des clirecte urs des 
se rvices fi scaux (cloma ine) d es a utres cl cpa n c m cnts s itu es cl a ns le rcsso rt d e la CO Lll' 

cl'appel , so il par des fonctionnaires des se rvices fi scaux (clomainc) qu ' il cl es ignc 

specia lc mc nt acct c ffc t. ,, 

Article R. 13-8 

« Les a ffair es port ccs dcva nt lcs juriclic tions mcnt ionn ecs aux a rticl es L. 13-1 e t 

L. 13-22 ne sont pas communiqu ccs a u ministerc pub li c clont la prese nce n 'cs t pas 

rcquisc a !'audience . » 

Article R. 13-9 

« Deva nt la chamb rc statua nt en appcl, le procureur gene ra l peut neanmoins prendrc 

communica ti on de toutes Jes ca uses cla ns lcsqu cll cs ii croit son mini st cre neccssa irc . 

Da ns cc cas, ii peLll ve nir a l'a ucli cnce afin de d epose r lcs conclusions qu ' il cs tim e 

devoir prenclre, sa ns prej udi ce de cc li es du commissa irc du GoU\·c rn c m cnt. » 

Article R. 13-21 

«A clCfaut cl 'accorcl a mi ab le clans le dcla i cl 'un rno is a panir de la notifica tion des 
offreS de ('cxproprianl ( .. . ) Jc jugc cl e !'expropriation peLll ClrC Sa isi par la parli C la plus 

diJigcnl C cl a ns Jes conditions pre\'U CS a !'a rticl e L. 13-+. 

( .. . ) » 

Article R. 13-27 

« Copie d e l'orclonnancc fi xant lcs jour c l hc ure du tra nsport sur lcs li eux es t 

transrn isc pa r le scc rcta irc de la juricl iction a l'cxpropriam, e n vuc de sa notifica ti on 

aux inlCrcsses a in s i qu 'au commissa irc du Gouvcrne mcnt. 

Si le juge es t sa isi pa r l'cx proprie, le pa nics sont avisecs directement par le 

sccre ta irc de la el ate du transport sur lcs li e ux . 

Le sec rC!a ire joinL a la notifica tion fa ir e a u commissa irc du Gouvc rn cment unc co pic 

des m emoires Cl d es docume nts en Sa possess ion . 
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Les parties e t le commissa irc du Gouvc rn e me nl doive m tl re aviscs quin ze j ours a u 

moins a J'ava nce de Ja da t e de tra nsport SUi' Jes li eux. 

La visit e des lie ux es t fa itc en !cur presence. II es t e ta bli u n proccs-ve rba l des 

opCralions. » 

Article R. 13-28 

" Le jugc ne pc ul pas des igne r d 'cx pcrt . 

En vuc de la dete rmina ti on de la va lcur d 'imm eubles e t d 'c lc mc nt s immobil ie rs non 

t ra nsfcra bl cs prcsent a nt des diffi cult es pa rti culi cres d 'cva lua tio n, ii pcut exception

nc ll cm e nl sc faire ass is te r, !ors de la vis it e d es li eux, pa r un no ta irc ou un no ta irc 

honora irc des ignc s ur un c li s le c ta b li c pour l'cnsc mblc du rcsso rt de la cour d 'appe l 

pa r Je pre mier pres ide 11l , SU i' propos it io n d u CO ll SC iJ regiona l des no ta ircs. 

II pc ut ega lc me nt , a tit re exccptionne l, des igner une pe rsonne qui lui pa raltra it 

qu a li fi ee pour l'ccla ircr e n cas d e di ffi cult es d 'o rdre technique porta nt sur la deter

mina ti on du monta nl des inde mnit cs a utrcs quc ce ll es ment ionnecs a l'a li nea qui 

precede.,, 

Article R. 13-30 

« L'a ud icnce publiq ue es t tc nuc a !'issue d u tra nsport sur Jes li e ux. 

Le jugc, a u p lus La rd au cours de ce trans port , fa it conna1tre a ux pa rti es ou a !curs 

rcprfsc nL ants a insi qu 'au com missa irc du Go uvc rnc mcnt lcs li eu et hcurc de l'audic 1u . .:c , 
laquc ll c peut sc Lcnir hors des locaux ou siege le tribuna l. » 

Article R. 13-31 

« Le jugc em e nd le rcprescnta nl de l'expropria nt c l Jes cx propri cs ( .. . ). Les pa rti es nc 

peuvcnl dcvcluppcr qu c des elem e nts des me moires qu 'c ll es ont presc nt es. 

( ... )» 

Article R. 13-32 

«Le commissa ire du Gouvc rn c mcnt es t c ntc ndu e n scs observa tions e t c! Cpusc ses 
conclus ions. 

Les conclusions du comm issa irc du Go uve rncmem conti c nncnl Jes Cleme nts 

neccssai rcs a !'infor ma ti on de laj uridicti on. 

Ell es co rn port ent no ta mm cm un c eva luat ion moti vce des indcmnitcs principa lcs cl, 

le cas echea m , des indenrnit cs acccsso ircs revcna nt a chaqu c titulair e de droits, a insi 

que, s' il )'a li eu, Jes rc nsc igncmcnts pcrm ett a nt !'applica ti on d 'offi cc des di spos itions 

des a rti cles L. 13-1 + a L. 13- 19.» 

Article R. 13-33 

«S i l'unc des pa rti es s'es t t rouvec cla ns l' imposs ibilit e de produire, a l'appui de scs 

memoires , ce rt a ines pieces OU Ce rtains docume nts, Je juge peut , s' iJ J'es time necessa ire 

a Ja solut io n de J'a ffa ire , J'a uto ri se r sur Sa dema nde a produire a !'audi e nce ces pieces Cl 

documc nls. » 
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Article R. 13-35 

« Le juge statue cl a ns la limite des conclusions des pa r! ics , IP. lies qu 'e ll es result cnl d e 

!curs m emoires e t de cc ll es du commissa ire du Gouvern crn ent si celui -ci propose un e 

cva lua1ion inferi eure a ce ll e de l'expropria nt. En ce cas, Jes concl usions ccritcs du 

co rnrn issa ire du Go uve rn cment sont obliga 1oire111 cnt a nnexces au dossie r. 

i le clCfencl cur n 'a pas notific son m cmoire en rcponsc au clcmancl cur clans le clcla i 
d 'un rno is prevu a l'a rii c lr R. 11-2'1, ii CS I repute s'en te nir a scs offres, s' il s'agit d e 

l'expropria nt , e t a sa rc ponse aux offres, s' il s'agit de l'expropr ie. 

Si l'ex propric s'cs t abs te nu d e repondrc aux offres de l'adrnin istration et de procluire 

un rn c111 oire e n rcponse, le juge fix e l' inclcmnite cl'aprcs Jes ele m ents clont ii dispose.» 

Article R. 13-36 

« Le jugcme111 precise no ta 111ment Jes 111o t ifs de droit ou de fait e n raison desq ucl s 

chacunc des indc111ni tcs principa lcs ou accesso ires es t a ll ouce. i le juge 111 ent eca rt c Jes 

conclusions du commissai rc du Gouvcrncm ent proposant un e eva lua tion infer ieure ii 
ee l le de l'exp ropria nt , ii doit incliquer spccia lement Jes motifs d e cc rcjc t. 

La lecture du jugeme nt pcut ct rc faitc par le jugc en !'absence du co111 missairc du 

Couvc rn cmcnt. 

Le juge m e nt es t notifi c pa r la pa nic la plu s d iligc nt e a l'autre pa ni c e t au 

com missa ire du Gouvc rn e ment. » 

Article R. 13-47 

« L'appcl est int erj c t c pa r lcs pa rties ou pa r le co111mi ssa ire du Gouverncmenl clans le 

cl c la i de quin zc jours a compter de la notifi ca tion du juge 111 cnt ( . . ) 

( ... )» 

Article R. 13-49 

" L'ap pcla nt cloi t, a pc ine de clcchca ncc, d eposer ou adrcssc r son 111 cmoirc e t lcs 

docum e nt s qu ' il c nL end proclu ire a u seerc1a ri at de la charnbrc clans un de la i d e clcux 

mois a da te r de l'appcl. 

L' int irn e cloit depose r ou acl rcssc r so n rn cmoirc en reponsc e t Jes docum e nts qu ' il 

e n1cnd produirc a u secre ta rial d e la cha111 bre clans un dela i de cl e ux mois a el ater de 

l'a ppe l. 

L' int i111 e clo it de pose r ou aclrcssc r so n memoirc e n rcponsc e t Jes clocu111ents qu ' il 

c ntencl procluirc a u secre ta riat de la cha mbrc clans le mois de la notifica t ion du 

m emoirc de l'appc lan t. 

Les m erno ires Cl Jes docume nts cloivcnl ctrc procluits e n a uta nt d 'exemplaires qu ' il y 

a de pa rti es plus un. 

Le secrc ta irc no tifi c a chaq ue imercssc Cl a u commissai rc du Gouverncm c nt , d es lcur 

rCcc ptio n, un c cop ic des piCccs lransmiscs au sccrCtari a l. 

Appel incide nt peut c tre fo rmc par Jes pa rti es clans leur me moire e n reponsc O U par 

d eclara tion fa it c a u sec re tariat de la chambre. S' il cma nc du commissa irc du 

Gouve rn e 111 cnt , ii es t fa it clans cc llc clc rni ere formc. " 
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Article R. 13-52 

«La chambrc [d'appcl] statue sur m{·rnoircs. Les parties peuvent toutcfois dfrcloppcr 
brievcmcnt lcs clrmcnts des memoires qu'cllcs ont prl'sentt's. 

II peut i'trc cxrcptionncllc1ncnt proccdc i1 unc expertise sur arrft motive de la cour. 
Dans cc cas, et si l'cxpropriant cl lcs cxproprics nc sc mcttcnt pas d'acrnrd sur le rhoix 
d'un expert unique, celui-ci est dcsignc par le president de la chambre. » 

Article R. 13-53 

«Les dispositions des articles R. 13-33, R. 13-35, R. 13-36 (premier alin<'a) et R. 13-38 

sont applicablcs a la procedure d'appcl. » 

2. Jurisjm1de11ce 

I G. Le commissaire du Gouvernement tient le «role de partie a 
['instance» (Conseil d'Etat, Assemblee, 13 decembre 1968, Association 
syndicate des proprictaires de Charnpigny-sur-Marne et Musso). 

17. L'intervention du fonetionnaire des dornaines a la fois en qualite 
de representant de l' expropriant, en vertu du decret du 12 juillet 1967, 
et en tant que cornmissaire du Gouvernernent, par application de 
!'article R. 13-7, premier et troisicme alineas, du code de !'expropriation, 
ne constitue pas une cause d'irregularite de la procedure (cour d'appel de 
Paris, chambre des expropriations, arret du 30 janvier 1981 ). La Cour de 
cassation a en outrc jugc quc le fait que la fonction de commissaire du 
Gouvernement est assumec par l'inspecteur des dornaines ayant etabli, 
pour le compte de l'autoritc expropriante, l'avis d'estimation prcalable 
aux offres d'indemnitcs, nc contreYient pas a )'article 6 de la Convention, 
dans la mesurc ot:1 le commissaire du Gouvernement ne participe pas a 
la decision de la juridiction de ['expropriation (troisieme charnbre civile, 
arret du 21 octobre 1992, Ste Rivom c. Departement de la Cote-d'Or, 
Bull. civ. III, n" 279). 

18. Soulignant «qu'aucun document nc peut etre regulierement 
soumis au juge sans quc lcs parties soient mises a merne de les discuter 
contradictoirement)) et (( que cette regle s'impose a toutes les juridictions, 
me me en !'absence d'un texte expres », la Cour de cassation a juge quc, 
lorsque Jes conclusions du commissaire du Gouvernement tcndent a une 
estimation inferieure a celle de la collectivite expropriante ou conticnnent 
des elements nouveaux, le juge de !'expropriation est tenu de s'assurer 
qu'elles ont ete portecs a la connaissance des parties et que ces dernieres 
ont eu la possibilite d'en discuter librement avant la cloture des debats 
(troisieme chambre civile, deux arrets du 10 juillet 1969: Prudhomme 
c. ville de Rennes et Consorts Josso c. ville de Saint-Nazaire, Bull. civ. III 
arrCts n"' I et 3, n" 566, pp. 423-424). 
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3. RajJport de la Gour de cassation jJour l'annee 2000 

I 9. Le rapport en qu estion cont ient la suggestion su iva nte : 

« QUATRIEME SUGGESTIO N: 

Proposition de modifi ca ti on des a rticl es R. 13-32, R. 13-35, R. 13-n et suiva nts du 

Code de !'expropria tion s ur le role du commissa ire du Gouvc rn em ent cl eva nt Jes 
juricl icti ons de !'expropr ia tion. 

Au x tc rmes de !'a rticle R. 13-7 du Cod e de !'ex propria ti on, le clircctcur d es se rvices 

l'i scaux (cloma in e) du cl e pa rt e m cm da ns lcquc l la juriclict ion d e !'ex p ropria ti on a son 

siege cxc rcc Jes f'on cti ons de commissa ire du Gouve rn c mc nt auprcs de ccu c juridiction 

au cours de la procedure de fi xation d es incle mn ites revc na nt a ux ex proprics . 

Bi en qu 'aucun text c nc precise la nature cxac te d e scs fo ncti ons, ii resso rt des 

dispos itions du Code d e !'expropri a t ion quc le role essc nti el du commissairc du 

Gouvc rn c mc nt es t de f'o urnir a la juricliction, laqu ell c nc peut , e n principc, des ig ne r 

d 'cx pc rt, Jes elem e nts neccssa ircs a son in fo rmation Cl no ta mme nt unc eva lua tion 

moti,·ec des inclemnites pr incipa lcs e t acccsso ires reve na nt a chaqu c t itul a irc de d roi t s 

fa isa nt l'o bj c t de !'ex propria tion. 

Le commissa irc du Gouvern cme nt di spose i1 ce t cffc t des rcnse ig ncm cnt s sur lcs 

decla ra tions e t eva lu a ti ons fi sca lcs cl c te nucs pa r !'admini s tration d es impots e t, e n 

pa rticuli e r, du fi c hi er im mobilic r constitu c pa r l'e nscmble des muta ti ons soumiscs a la 

form a lit e de la publicit c fo ncierc. 

Cepcncla nt la compa tibilit e d e cc rta ins as pec ts du ro le tc rrn pa r le commissaire du 

Gouve rn c mcnt a \·ec Jes pr incipcs i ·sus de la Com ·e ntion curopce nnc de sau,·cgardc des 

clroit s de l'homme et des libe rt cs fo ncl a mcnta les a e tc misc e n cloutc. 

II a a ins i c te rclevc q ue le commissa ire d u Gou,·e rne m ent peut proposer une 

eva lua tion des biens expropri es inferi cure a eel le d e l'cxpropr ia nt (a rticl e R. 13-35 du 

Cod e de !'expropriation) , qu ' il pcut int erj e tcr appcl , principal ou incide nt , dujugc mcnt 

fi xant les ind c mnites (a rti cle R. 13-47 et sui va nts du m c111 c Code) , m c111 e s' il nc pcut 

forme r de pourvoi en cassa tion, sa uf sur sa conda 111nat ion a u pa icm c nt des fra is d e la 

procedure e t qu e, lo rsqu 'i l n'cs t pas a ppcla nt , Jes conclusions du com 111 issairc du 

Gou\·c rn c mc nt nc sont pas no tifi Ccs au x parti es mai s scul c mc nt dCposCcs au dossie r 

de la procedure {a rticl e R. 13-32) . 

Des cxpropr ics ant cga lc me nt fa it va loir qu ' il s pouva ic nt cprouvc r des difficult cs 

pour acccder a ux in fo rma t ions contenucs cla ns le l'i chi c r immobilic r clont le comm is

sa irc du Gouve rne me nt a, d e pa r scs fonctions, la librc di sposition. 

11 a b e obsen ·c c nfin q ue s i le co111missairc du Gouve rncm cnt n 'cs t pas le reprc

scnt a m d e l' Eta l dcrn nt la juridic tion de !'ex propria tion, ii pe ut cx ist cr , a u moins e n 

a ppa rencc, un e certain e a mbigu'it c lo rsquc c'cs t l'Etat lui-m c mc qui es t cxpropriant , 

en pa rti culi c r lorsq u'c n vcrtu d e !'a rticl e R. 176 du Code du domain c de l'Eta t, sa 

representa tion cl eva nt la juridiction de !'ex propria tion es t , cl a ns un ce rt a in nombrc d e 

dcpa rtc m cnts, a ss urcc pa r la direc ti on des se rvi ces fi sca ux . 

Deja cl a ns so n rapport pour l'a nnce 1992, le m ediat cur de la Rcpubliqu c avai l 

reproduit un c lc ttrc du 28 janvie r 1992 pa r laque ll e ii appc la it dej a !'a ttention du 

Gard e des Sceaux sur le ro le du co111missaire du Gouve rn e 111e nt. 
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S' il n'cst pas neccssa irc de precise r qll c cc commissa irc nc pa rti cipe pas a la d ecis ion 

de la jLtridiction d e l'expropria tion, laquel le n 'est null e ment tc nue d e suivre ses 

conclusions cl si la Cuur d e cassa tion ve ille a u respect des droit s des expropries a insi 

qu 'a !'obse rva tion effective du principc d e la contradi ction tc l qu c defin i par le 

nouveau Code de procedure civil c, ii appa rait nea nmoins souha itable, pour me ttre fin 

a ux inte rroga tions pouvant exis tc r sur la confo rmite de cc rt a ins a spects du role actuel 

du commissa irc du Co Ltvcrnemcnt avec lcs exigences de la Conve ntion e uropecnne e t 

specia lem cnt de !'a rticl e 6 § I'", d e redefinir scs fonctions en lcs li mita nt a cc ll cs d 'un 

technicicn aya nt pour miss ion de mcttrC a la d ispos ition du juge Cl des pa rti es a la 

procedure d ' indemnisa tion, les ele me nts d ' in fo rma tion de tc nus pa r les se rvices fi scaux 

sur l'c t al du marchc immobilier afin quc les conditions so ient a mcliorccs." 

C. Le fichier immobilier 

20. Le d ecret n° 55-22 du 4 j a nvier 1955, portant reforme d e la 
publi cite fo ncie re, dispose e ntre a utres: 

Article I 
(ve rsion modifi ec pa r le d ecrc l n° 98-5 16 du 23 ju in 1998) 

« II es t tc nu , pour chaq ue commune, par lcs conse rva tc urs des hypotheqLt cs, un fi chi cr 

immobili cr ·ur leq ucl, a u rur t t a mcsure d es depots, sont repe rtori es, sous le nom de 

chaque pro pr ictairc, e t, par i111111 c ub lc, des cx t ra its des docume nts publies, avcc 

rffcrc ncc a lcur classcmcnt cl ans lcs a rchi ves. 

Le fi chicr immobi li cr prcscnt c, tcll c qu 'e llc rcs ultc d es docum ent s pub li cs , la 

situa ti on jurid iquc actue ll c des imm cub lcs." 

Article 2 

«Aucunc modifica tion de la situ at ion juridiquc d ' un immcub lc ne pcul fa ire l'objct 

d 'unc muta tion cadas tra lc, si l'ac tc ou la decision jud icia irc consta ta nt ce tt e modifi 

ca tion n'a pas ete prea la blemcnt pub li c au fi chi cr im mobili c r. ,, 

2 1. L 'a r t icl e 39 du decre t 11° 55-1 350 du 14 octobre 1955 est a 111 s1 
li be ll e (ve rsion modifi ee pa r le d ecrel n° 98-553 du 3 jui ll e t 1998): 

« Toute d e mandc de rense igncmc nts es t c ta bli c e n double cxcmpla irc pa r proccdc 

bureaut iqll e sur un form ula irc fo urni pa r l'admini st rat ion ou rcprod uit sc ion d es 
norm cs fi xccs pa r instruction publi ee a u Bulletin orficiel des impOts, le second 

excmpla ire c ta nt obtcnu pa r dupli ca tion. 

Sous rese rve de l'app licat ion du I d e l'art iclc 40, ellcs doive nt comport e r: 

I" T ous lcs elemen ts d ' identifica ti on, prevus a l'a rt icle 9 d u dccrct d u 4 j a nvicr 1955, 
des pc rsonncs phys iqu es nu mora les du chc r d csqucll cs lcs re nsc ignc mc nts sont rcq uis; 

La des igna tion individuclle des imm cublcs a uxqucls clles sc ra pport cnt , a savoir, 

!' indica tion de la commune de situa t ion, d e la section et du num ero de pla n cadas t ra l 

e t, en outrc, pour Jes fractions d ' imm cubles, l' ind ica tion du numero de lot. 
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Les noms patronym iques ou de nomi na tions q ui y sont indiqu cs doivenL figu rer en 

le tt rcs maj uscul cs d ' impri mer ic. Les prenoms sont pon es e n lc tt rcs m inuscules . 

Les req ui sit io ns sont da tccs e t signees par ccux qui Jes form ulc nt. » 

EN DROIT 

I. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 6 § I DE LA 
CO NVENTION 

22. Le requ eran t se pl aint d 'une viola ti on de son droit a un proces 
equit a bl e cla ns le cadre de la procedure en fi xation d es inclemn ites 
d evant les juridicti ons de I' exp ropriat io n ; ii denonce une ruptu re de 
l'egalit e des a rmes entre Jes pa rti es, res ulta nt de la pos ition privil egiee 
dont j ouira it le commissaire du Go uvern eme nt, a ins i qu 'une meconna is
sance du principe du cont radictoire. II invoqu e !'articl e 6 § I de la 
Conve ntion, a ux termes duqu el : 

«Toute pe rsonnc a droit ace que sa cause so it e nt endue equ ita blcmcnt ( ... )par un 

tri bu na l ( .. . ) q ui decid cra ( ... )des contcs ta ti ons sur scs dro it s e t ob ligat io ns de caractcrc 

civil ( ... )» 

A. Arguments des parties 

1. Le requeran t 

23 . Le requ erant souti ent que le commissa ire du Gouve rn em en t es t 
une veritabl e parti e a !' insta nce devant les juridictions de ]'expropri a ti on , 
j oui ssant de pre rogat ives exo rbita ntes pa r ra pport a ux a utres parti es et se 
trouvant , en fa it e t en d ro it, cl ans une « pos it ion domina nte ». 

Le commissa ire du Gouvernem ent se rait a ins i la seul e parti e a ne pas 
etre ast reinte a la notification de ses ecritures, le depot a u greffe de ses 
conclu sions e ta nt suffisan t. Pa r a ill eurs, s i !' interdiction fa it e a l'ex proprie 
d 'interve nir a pres le commissa ire a disparu , l'o rdonna nce rn enl des debats 
n'aurait pas ere modifie; la reponse eve ntuell e de l'ex proprie se rait a ins i, 
d 'experie nce, assez rare, les debats etan t clos a pres Jes conclusions ora les 
du commissa ire. Au surplus, ii resul te rait de !'a rticl e R. 13-52 du code d e 
!'expropria tion que, devant la cour d 'appel, les par t ies ne peuve nt qu e 
deve loppe r brievem e nt les ele ments de le urs m em oires . 

24. Le requ eran t aj out e qu e Jes fon ct ions de commi ssaire du Gouve r
nern ent sont exercees pa r le directe ur de part ern e nta l des se rvices fi scaux 
(doma ine). Or, d ' une pa rt , cl a ns la phase non cont enti euse de la 
procedure, ce fon ctionna ire e tablit une es tima tion des bi ens expropries, 
laque ll e constitue ensui te l'offr e d ' indemnisat ion de l'expropria nt a 
l'exproprie (l 'expropria nt ne pourra it en principe s'ecart er de cet te 
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evaluation). D'autre part, clans la phase contenticuse de la procedure, ii 
jouit, par rapport a l'exproprie, d'un avantage considerable sur le plan de 
la connaissance du marche immobilier, puisqu'il a acces au fichier de la 
conservation des hypothcques, lcquel ne peut ctre consulte Iibrement par 
les particuliers. 

Quant a la «position dominante » du commissaire du Gouvernement 
devant les juridictions de ]'expropriation, elle resulterait des circons
tances suivantes: en vertu de l'article R. 13-36 du code de I' expro
priation, le juge serait tenu de motivcr specialement le rejet de 
conclusions aboutissant a une evaluation infericure a celle retenue 
par l'expropriant; le commissaire du Gouvernement serait une sorte 
d'expert qui ne serait pas neutre, auqucl, en vcrtu de l'articlc R. 13-28 du 
code de ]'expropriation, aucune cont re-expertise ne pourrait etrc opposee; 
ii interviendrait de surcrolt en clcrnier a l'auclience, et l'exproprie n'aurait 
qu'une possibilite rcstreinte de repliquer. 

25. Selon le requerant, ce clescquilibre est accentue clans Jes departe
ments clans lcsquels l'expropriant est represente devant Jes juridictions 
par un agent de la meme administration que celle dont releve le 
commissaire du Gouverncment, l'exproprie ayant en face de Jui une 
me me partie - l'Etat - doublcment reprcsentee. 

En l'espece, la situation aurait frise la caricature, le meme 
fonctionnaire etant en realite intcrvenu en qualite de reprcsentant de 
l'expropriant et de commissaire du Gouvernemcnt. Le requerant expose 
a cet cgard que l'Etat etait represente par un inspecteur des services 
fiscaux de la Charente-Maritime, et que Jes fonctions de commissaire du 
Gouvernement etaient remplics par le directeur adjoint des services 
fiscaux du memc departement, superieur hierarchique du precedent, de 
sorte qu'il y aurait eu clans la presente affaire une veritable confusion de 
fonctions. Ainsi, lorsque le requerant requit la communication des pieces 
citees clans le memoire produit devant la cour d'appel par le representant 
de l'expropriant (Iedit memoire comportait, pour justifier le prix offert, 
un feuillet intitule « Etude du marche immobilier local» enumerant 
treize actes de vcnte et un jugement), ii lui fut repondu, non par 
l'inspecteur charge de la procedure, mais par le directeur adjoint des 
services fiscaux, commissaire du Gouverncment, que le secret profcs
sionnel s'opposait a ce que ces documents lui soient transmis. Par la 
suite, devant la cour d'appel, le directeur adjoint des services fiscaux de 
la Charente-Maritime aurait use d'un subterfuge, destine a Jui donner 
l'apparence de la neutralite: reprenant sa « casquettc » de commissaire 
du Gouvernement, ii sc serait fait suppleer par le directeur des services 
fiscaux de la Vienne, avant de se faire mandater par Jui. Ainsi, aux yeux 
de la cour d'appcl, l'expropriant etait reprcsente par un inspecteur des 
services fiscaux de la Charente-Maritime, et les fonctions de commissaire 
du Gouvcrnement etaient assumecs par le directeur des services fiscaux 
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de la Vienne, a lors qu 'en realit e ces deux fo nct ionna ires eta ient issus du 
me me se rvice administratif depa rtementa l, le second etant de surcrolt le 
superieur hierarchiqu e du premier. 

Enf'in , le refus oppose a la demande du requfrant tenda nt a la 
comm unicat ion des pieces mentionnees cl ans le memoire ·de l'expropriant 
devant la cour d 'appel caracter iserait a Jui seul une violat ion de 
!'a rticl e 6 § I de la Convention. 

2. Le Gouvemement 

26. Le Gouvernement sou ligne que le commissaire du Gouvernement 
a avant to ut une mission cl'« expertise», consistant a eclairer le juge sur la 
valeur des biens expropries. Ce serait la ra ison pour laq ue ll e les fon ctions 
de comm issaire sont conf'i ees au directeur des services f'iscaux du depar
tement clans lequel la juridiction concernee a son s iege: de par ses 
attr ibut ions adm inistratives, fiscal es et domaniales, !edit directeur serait 
rompu aux techniques de !'evaluat ion et de !'experti se immobili eres . De 
ce point de vue, le comm issaire ne serait ni demand eur ni defendeur a 
!'i nstance en fixation des indemn ites. 

Le commissaire du Gouve rnement aurait en outre pour miss ion d e 
garant ir le bon em ploi des deniers publics et, a ce titre, de veill er 
notamment ace qu e l' ind emnite a llouee n'excede pas la valeur ree ll e des 
biens expropri es . Me m e s' il n'a pas la qualit e de partie principale, ii serait 
a insi « pa rti e)) a !' instance et pourrait, en cette qualite, interj eter a ppel d e 
la decision rendue par le juge de !'exprop riation, lorsqu e les montant s 
a lloues par ce lui-ci ne lui paraissent pas conformes a l' in teret des 
f'in ances publiques . 

Le Gouve rnement ajoute que le co mm issaire du Gouvernement n 'es t 
pas le representa nt de la coll ectivit e expropriant e, et n 'a pas de pou
voir de decis ion clans la fixat ion des indemnites, cette decision relevant 
de la com petence souveraine des juridictions. Son inte rve ntion se ra it 
circonscrit e a ux debats publics devant ce ll es-ci. II serait exterieur non 
seulement a la formation de juge me nt - le fa it qu ' il ne participe pas au 
deli bere en temoignerait -, mais a ussi a laj uridi ction ell e-meme, son ro le 
n'e ta nt pas ce lui d 'un mini stere public. 

27. Se lon le Gouvernem ent, la circons tance qu e le com missaire du 
Gouve rnement appa rti ent parfois, comm e c'etait le cas en l'espece, a la 
mem e adm ini strat ion qu e le representant d e la collectivite expropriante 
ne sera it pas determinante. Le Gouve rn ement precise a cet egard que la 
representat ion de la co ll ect ivite expropriante n'est ass uree par un 
membre de !'adm inis t rat ion f'i sca le qu e clans quarante-cinq departe
ments (dont la C ha rente-Maritime); !'ar ticl e R. 179 du code du domain e 
de l'Eta t prevoirait cepe nda nt qu e les agents des ignes a ce titre ne 
peuve nt exerce r pa rall element la fo nct ion de com missaire du Gouverne-
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mcnt. Ainsi, en l'espece, dcvant la cour d'appel Jes fonctions de 
commissairc ctaicnt cxcrcces par lr din~ctcur adjoint des services fiscaux 
de la Charentc-1\laritimc, lcq uel suppleait le directeur des services fiscaux 
de la Vicnne; quant a la representation de l'Etat clans la procedure 
contentieusc, elle etait assurce par un autre agent de la direction 
dcpartcmentale des services fiscaux de la Charente-Maritime. Les 
fonctions de commissaire du Gouvernement et de representant de 
l'expropriant n'auraient clone pas etc cumulees. A ellc seule, la 
circonstance que ces cleux fonctionnaircs appartenaient a la meme 
administration ne revelerait aucun clesequilibre pour cleux raisons: le 
commissaire n'etait pas le representant de la collectivite expropriante 
clans la procedure et ne <lffendait done pas les memes interets que ceux 
dont le reprcscntant de l'Etat avait la charge; !'article 6 § I n'interdirait 
pas qu'une partie principale et une partie jointe clffendent une cause 
commune des !ors qu'un dcbat contradictoire a lieu. 

28. Le Gouvernement ajoute que Jes conclusions du commissaire du 
Gouvernement, tant ecrites qu'orales, sont soumises a la contradiction. 
La jurisprudence ferait ainsi obligation au commissaire, a peine 
d'irrecevabilite de celles-ci, de deposer ses conclusions au secretariat
greffe de la juridiction d'expropriation, clans un delai suffisant pour 
permettre aux parties d'en prcndre connaissance avant !'audience. Ces 
dcrniercs seraient done mises a meme de conna'i'trc l'avis du commissaire 
du Gouvernement et, le cas echeant, de demander un report d'auclience 
en cas de moyen nouveau. En outre, Jes articles R. 13-31 et R. 13-52 du 
code de !'expropriation prevoiraient que les parties et le commissaire 
ne peuvent clevelopper au cours de l'aucliencr que les moyens exposes 
clans !curs memoires; la substance des conclusions que lr commissaire 
du Gouvernemcnt presentc a l'auclicnce ne pourrait clone differer des 
ecritures deposees. Par ailleurs, contrairement a ce que soutient le 
requerant, Jes parties auraicnt toujours la possibilite de discuter, en 
reprenant la parole apres Jui a l'aucliencc, Jes conclusions orales du 
commissaire du Gouvernement. En effet, !'article 3 7 du clccret n" 66-776 
du 11 octobre 1966 pris en application de la Joi n° 62-848 du 26 juillet 1962 
(rctablissant ]'institution du commissaire du Gouvernement), qui excluait 
cette possibilite, aurait ete annule par le Conseil d'Etat. Les parties 
auraient en outre la facultc de repliquer auxdites conclusions au moyen 
d'une note en clclibere. 

En l'cspece, les conclusions du commissairc du Gouverncment devant 
la cour cl'appel - cleposces au greffe Jes 4 septembre 1995 et 9 mai 1996 -
auraicnt ete notifiees au requerant, lequel y aurait cl'ailleurs reponclu 
clans son clernier memoire, elate du 2'2 mai 1996; ii ne pourrait clone 
soutcnir qu'a la elate de !'audience ii ignorait la substance des conclu
sions oralcs du commissairc du Gouvernement, dont ii ne serait pas 
conteste par lui qu'rlles furent iclentiques en substance a celles, ecrites, 
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deposees au greffe de la cour. Le requerant aurait en outre dispose de la 
faculte de rcpliqucr oralement aux conclusions du commissairc !ors de 
!'audience et y aurait renonce. 

B. Appreciation de la Cour 

I. Sur le respect du principe de l'egalite des armes 

29. Le requcrant dcnonce en premier lieu une rupture de l'cgalitc des 
armes entre Jes parties clans la procedure en fixation des indemnites 
d'expropriation, resultant de la position privilcgice dont jouirait le 
commissaire du Gouvernement. 

30. La Cour releve que le commissaire du Gouvernement prend part a 
toutes Jes instances en fixation des indemnitcs devant les juridictions de 
!'expropriation. II n'est pas membre de cesjuridictions et ne participe pas 
au dclibere de la formation de jugement. II est par ailleurs distinct du 
ministere public (articles R. 13-8 et R. 13-9 du code de !'expropriation) et 
de l'expropriant (ii ne represente pas ce dernier et depose des conclusions 
separees). 

Le commissaire du Gouvernr.ment participe cependant entierement a 
!'instance en fixation des indemnites devant ces juriclictions: ii prend part 
a la visite des lieux, a l'instar de l'exproprie et de l'expropriant 
(article R. 13-27 du code de !'expropriation), ii« est entenclu en ses obser
vations et depose ses conclusions», et ii se prononce sur !'evaluation des 
indemnitcs d'cxpropriation (article R. 13-32 du code de !'expropriation); 
ii rec;oit notification du jugement de premiere instance (article R. 13-36 du 
code de !'expropriation) et peut interjeter appel contre ce jugement 
(articles R. 13-47 et R. 13-49 du code de !'expropriation). 

La Cour en deduit que le cornmissaire du Gouvernement est « partie » a 
!'instance en fixation des indemnites, qualite que la haute juri<lictiun 
administrative franc;aise Jui reconnalt d 'ailleurs (paragraphe 16 ci-dessus) 
et que, au demeurant, le Gouvernernent ne lui denie pas. Les modalites de 
sa participation a !'instance sont en consequence susceptibles de poser une 
question sous !'angle du principe de l'egalite des armes. 

31. La Cour rappelle que ce principe est l'un des elements de la notion 
plus large de proces equitable, au sens de !'article 6 § I de la Convention. II 
exige un «juste equilibre entre Jes parties»: chacune doit se voir offrir une 
possibilite raisonnable de presenter sa cause clans des conditions qui ne 
la placent pas clans une situation de net clesavantage par rapport a son 
OU ses adversaires (voir, parmi d'autres, Jes arrets Anker! c. Suisse, du 
23 octobre 1996, Recueil des arrets et decisions 1996-V, pp. 1567-1568, ~ 38, 
Niderb'st-Huberc. Suisse, du 18 fevrier 1997,Recueil 1997-I, pp. 107-108, § 23, 
et Kress c. France [GC], n" 39594/98, § 72, CEDH 2001-VI). 
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32. La Cour constate que le commissaire du Gouvernement a 
essentiellement pour mission de garantir le bon emploi des deniers 
publics et, a cc titre, de veiller notamment a cc que l'indemnite de 
depossession allouee n'cxcede pas la valeur reelle des biens cxpropries. II 
defend done des interets similaires a ccux dcfcndus par l'expropriant, 
tendant vers une evaluation moderee des indemnites. II est en outre 
parfois, commc en l'espece, issu de la mcme administration, voire du 
mcme service dcpartemcntal quc le reprcscntant de l'expropriant. Les 
fonctions de commissaire du Gouverncment sont en effet confiecs au 
direeteur des services fiscaux (domaine) du departemcnt clans lcquel la 
juridiction de !'expropriation a son siege ou, par supplcance, a un autre 
fonctionnaire de eel te administration (article R. 13-7 du code de 
!'expropriation). L'Etat expropriant est quant a Jui, clans certains 
departcments - dont la Charente-Maritime -, represente par des 
fonctionnaires de la meme direction departementale des services fiscaux 
(domaine) (articles R. 178 et R. 179 du code du domaine de l'Etat). II peut 
ainsi sc produire des situations ou, comme cela scmble avoir ete le cas en 
l'espece, le commissaire du Gouvernement est le superieur hierarchique 
du representant de l'Etat expropriant, et ou s'installe une ccrtaine 
confusion entre ces deux parties. 

Ces circonstanccs - que !'on y voie un dcdoublcmcnt de la 
representation des interets de la collectivite dans la procedure en 
fixation des indemnites ou le renforcement de la position d'une partie 
par !'intervention d'une autre - affaiblissent sans doute la position de 
l'exproprie. Elles nc suffiscnt cepcndant pas a elles seules a caracteriscr 
une mcconnaissance du principc de l'egalite des armes. II s'agit en cffet 
d'une situation qui sc produit couramment devant Jes juridictions des 
Etats membres du Conseil de !'Europe, soit que !\me des parties ait en 
face cl'elle plusieurs parties principalcs defendant des interets similaircs 
ou concomitants, soit que la partie adverse principalc et une partie jointe 
defcndent la meme cause. 

En cl'autres termes, le fait qu'un point de vue semblable est defenclu 
par plusieurs parties a une instance juridictionnelle ne met pas 
necessairement la partie adverse clans une situation de «net desavan
tage »pour la presentation de sa cause. 

33. II reste a verifier si, en l'espece, au rn des modalitcs de la 
participation du commissaire du Gouvcrnement a !'instance, le «juste 
equilibre)) qui doit rcgner entre Jes parties a ete respecte. 

34. Au cours de la procedure, Jes parties presentent chacune une 
evaluation du bien exproprie - c'est la le cceur des debats -, laquelle est 
fonction du marchc immobilier. Pour ce faire, clles doivent soumettre au 
juge des termes de comparaison tires de mutations immobilieres 
effcctives; le juge retient, parmi Jes elements soumis par Jes parties, ceux 
qui Jui paraissent Jes plus representatifs du marche immobilier. 
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Or, comme ce la a ete releve plus haut, les fon ctions de commissaire du 
Gouvernement sont confiees au d irecteur des services fi scaux (domainc) 
du departeme nt clans lequ el la juridiction de !'ex propriation a son siege 
ou, par suppleance, a un autre fonct ionnaire de ce tt e admini strat ion. A 
ce titre - comme d 'a illeurs l'ex propriant - , il a acces au fi chier immo
bilier, sur lequel sont repertori ees toutes les mutations. L'exproprie, 
qu anta lui , ne dispose qu e d 'un acces res trein t au fi chier, ce lui-ci n'eta nt 
pas ouvert a la libre consultat ion des pa rticuli ers: il s ne peuvent recevoir 
d'informat ions et d 'extra its qu'a la condition de bien ci rconscrire les 
references recherchees (art icle 39 du decre t n° 55-1 350 du 14 octobre 
1955) . Ainsi, deja a ce Stad e, l'expropri e se trouve desavantage pa r 
rapport a ses adversaires. 

35. Pa r a illeurs, en prem iere insta nce, aucun texte n 'obli ge le 
comm issa ire du Gouvernement , contra irement aux a utres pa rti es 
(articles R. 13-22 et R. 13-23 du cod e de !'expropr iat ion), a notifi e r ses 
ecritures; il lui suffit de les deposer au g reffe, e t il n'es t pas meme tenu 
d 'inform er les autres parties de ce depot. Il prend en outre la paro le 
en dern ier, en appel comme en premi ere insta nce (a rticl es R. 13-3 1 
e t R. 13-32 du code de !'expropriat ion). 

36. Enfin et surtout , en appel comme en premie re instance 
(articl e R. 15-53 du code de !'ex propriation) , les conclusions du 
commissa ire du Gouve rnement prennent un poids pa rt icu lie r lorsqu'e ll es 
te ndent a un e eva lua tion inferieure a ce ll e proposee pa r l'expropriant. 

Il resu lte en effet de !'articl e R. 13-35 du code d e !'expropriat ion qu e « le 
juge s ta tue cl ans la limite des conclusion s des pa rti es ( ... ) et de cell es du 
commissaire du Gouve rnement si cc lui-ci propose un e evalu at ion 
infer ieure a ce lle de l'expropria nt »; !'articl e R. 13-36 du meme cod e 
ajoute qu e, clans Lill t el cas de figure, (( [s] i le jugement ecarte les 
conclusions du commissa ire du Gouvernement ( .. . ) , ii doit indique r 
specia lement les motifs de ce reje t ». 

La Cour comprend !'espr it de ce tt e regle et la logiqu e sur laqu ell e ell e 
repose: les fon ctions de commissaire du Gouvernement sont confiees au 
directeur des se rvices fi scaux (domain e), lequ el, pa r se a ttributions 
administra tives, fi sca les e t domania les, es t rompu aux techn iqu es de 
!'eva luation et de !'ex pertis e immobilieres, et a acces aux inform at ions 
les plus pertinentes en la ma ti e re; ii appa ralt a insi comme le mi eux 
place pour ecla ire r le juge sur la va leur des biens expropries, et intc r
vient a upres de Jui cla ns le cadre d 'une so rt e de miss ion d '«expertis e». 

Il n'e n res te pas ma ins qu e ce tt e regle a pour effet de li e r cl ans un e 
grande mesure le juge , qui n'a pas necessairement la meme prat ique de 
!'evaluat ion domania le que le directeur des se rvices fis caux, qui ne peut 
des igner un au tre expert en premiere instance (art icl e R. 13-28 du code d e 
!'expropria tion) et qui ne peut fa ire proced er a une expert ise en appe l 
qu ' « exceptionne ll emen t ( ... ) ur a rr et mot ive» (article R. 13-52 du cod e 
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de !'expropriation). L'exproprie a certes la possibilite de produire, a ses 
frais, sa propre expertise, mais le juge n'est pas tenu de la prendre en 
compte de la meme maniere que des conclusions du commissaire du 
Gouvernement. 

A cela ii faut ajouter que cette regle joue necessairement en defaveur 
de l'exproprie, le juge n'etant pas oblige de motiver specialement le rejet 
de conclusions du commissaire cl u Gouvernement con tenant une 
evaluation supfrieure a celle retenue par l'expropriant. 

37. En resume, clans la procedure en fixation des indemnites, 
l'exproprie se trouve confrontc non seulemcnt a l'autoritc expropriante 
mais aussi au commissaire du Gouvernement; le commissaire du 
Gouvernement et l'expropriant - lequel est clans certains cas reprcsente 
par un fonctionnaire issu des memes services que le premier - beneficient 
d'avantages notables clans l'acces aux informations pertinentes; en out re, 
le commissairc du Gouvernement, a la fois expert et partie, occupe une 
position dominante clans la procedure et exerce une influence importante 
sur !'appreciation du juge (voir, mutatis mutandis, Bi.inisch c. Autriche, arret 
du 6 mai 1985, serie An" 92). Selon la Cour, tout cela cree, au detriment de 
l'exproprie, un desequilibre incompatible avec le principe de l'egalite des 
armes. Elle conclut en consequence a une meconnaissance en l'espece de 
ce principe et a une violation de !'article 6 § I de la Convention. 

2. Sur le respect du contradictoire 

38. Le requerant se plaint tout d'abord du fait que, clans le cadre de la 
procedure devant la cour d'appel, la direction des services fiscaux de la 
Charente-Maritime refusa de lui communiquer Jes documents enumfres 
clans I'« Etu<le du marche immobilier local» annexee a son me moire du 
13 avril 1995. 

La Cour rappelle que la notion de proces equitable implique en 
principe le droit pour les parties a un proces de prendrc connaissance de 
toute piece ou observation presentee au juge et de la <liscuter (voir, par 
exemple, Jes arrets Lobo Machado c. Portugal et Vermeulen c. Belgique du 
20 fevrier 1996, Recueil 1996-1, respectivement pp. 206-207, § 31, et p. 234, 
§ 33, et les arrets Nideri.ist-Huber et Kress precites, respectivement p. 108, 
§ 24, et§ 74). Selon elle, ainsi defini, le principe du contra<lictoire n'exige 
pas, en matiere « civile », que chaque partie comm unique a son adversaire 
des documents qui, comme en l'espece, n'ont pas <lavantage ete presentes 
au juge. 

39. Le requerant expose ensuite qu'aucun texte n'oblige le commis
saire du Gouvernement, en premiere instance, a communiquer ses 
conclusions ecrites aux parties OU a Jes deposer au greffe clans un deJai 
Ieur permettant d'en prendre connaissance et de preparer une replique; 
ii n'est pas meme tenu de Jes aviser du depot. 
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La Cour juge cette lacune incompatible avec le principe du 
contradictoire, me me si la jurisprudence (paragraphe 18 ci-dessus) et la 
pratique l'ont quelquc peu comblee. Force est cependant de constater 
qu'en l'espece, meme si aucune disposition legale n'imposait une telle 
procedure, le requerant a rec;u communication des conclusions la veille 
de la date prevue pour !'audience et a obtenu ensuite un renvoi, ce qui Jui 
a permis de preparer une repliquc clans des conditions satisfaisantes. II ne 
saurait clone se plaindre d'une meconnaissance du principe du 
contraclictoirc de ce chef. 

40. Enfin, le requerant sc plaint de ce que, lors de !'audience devant Jes 
juridictions de !'expropriation, le commissaire du Gouvernement a la 
parole en dernier. 

Or, comme ii vient d'etre <lit, le requerant a rec;u communication des 
conclusions ecritcs du commissaire du Gouvernement avant !'audience, en 
appel commc en premiere instance, clans des conditions Jui permettant de 
preparer une replique ecrite. II pouvait en outre - ce qu'il fit d'ailleurs 
devant la juridiction d'appel - deposer une note en delibere. La Cour en 
deduit quc le requerant a CU Ja possibiJite de repJiquer au commissaire du 
Gouvcrnement clans des conditions satisfaisantes (voir par exemple, 
mutatis mutandis, l'arret Kress precite, § 76), de sorte que le principe du 
contradictoire n'a pas davantage ete meconnu de ce chef. 

II. SUR L'APPLICATION DE L'ARTICLE 41 DE LA CONVENTION 

41. Aux termes de !'article 41 de la Convention, 

«Si la Cour declare qu'il y a eu ,·iolation de la Convention ou de ses Protocoles, et si le 
droit intcrnc de la Hautc Partic contractante ne pcrmct d'effacer qu'imparfaitement Jes 
consequences de crttc ,·iolation, la Cour accordc a la partic lesee, s'il y a lieu, une 

satisfaction equitable.» 

A. Dommage 

42. Le requerant reclame 490 395,40 euros (EUR) pour dommage 
materiel, cette somme corrcspondant a la difference entre Jes indemnites 
d'expropriation qu'il aurait, scion lui, clf1 percevoir (714932,52 EUR) et la 
somme qui Jui a rte allouee par lcs juridictions de !'expropriation 
(224537,12 EUR). II demandc en outre le versemcnt de 30489,80 EUR 
pour prejudice moral. 

43. Selan le Gouvernement, en !'absence d'un lien de causalite cntre la 
violation de la Convention que releverait la Couret le prejudice materiel 
invoque, les pretentions du requerant a cc titre doivcnt etre rejetees. 
Quant au prejudice moral, ii se trouverait suflisammcnt repare par un 
constat de violation. 
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44. La Cour ne saurait speculer sur le resultat auquel la procedure 
incriminee aurait abouti si la violation de !'article 6 § I de la Convention 
n'avait pas eu lieu (voir, par exemple, Mantovanelli c. France, arret du 
18 mars 1997, Recueil 1997-11, p. 438, § 40); ii convient done de rejeter les 
pretentions du requerant en ce qu'elles se rapportent au prejudice 
materiel allegue. Quant au dommage moral, la Cour l'estime suffisam
ment repare par le constat de violation de cette disposition. 

B. Frais et depens 

45. Le requerant sollicite le remboursement de ses frais de 
representation clcvant la chambre des expropriations de la cour cl'appel 
de Poitiers, soit 29 650 francs franc,;ais (4520,11 EUR), taxe sur la valeur 
ajoutee (TV A) comprise; ii procluit une facture d'honoraires clatee du 
I"' mars 1995. 

Le requerant reclame egalement le remboursement des frais et depens 
exposes clevant la Cour, soit 13 973,86 EUR, TV A comprise; ii procluit 
cleux memoires cl'honoraires et frais, dates des 25 novembre et 
5 decembre 2002. 

46. Selan le Gouvernement, ii n'y a pas lieu a rembourscmcnt des frais 
engages par le requfrant devanl Jes juriclictions internes, ceux-ci n'ayant 
pas ete exposes pour prevenir OU faire corriger la violation. Seuls Jes frais 
et depens afferents a la procedure devant la Cour seraient susceptibles 
d'etre rembourses, sous reserve de la production de justificatifs. 

47. La Cour rappelle que, lorsqu'elle constate une violation de la 
Convention, elle peut accorder au requerant le paiement non seulement 
des frais et clepens qu'il a engages devant clle, mais aussi de ceux exposes 
devant Jes juriclictions internes pour prevenir ou faire corriger par celles-ci 
laclite violation (voir, par exemple, Hertel c. Suisse, arret du 25 aout 1998, 
Recueil 1998-VI, p. 2334, § 63). 

La Cour cons late tout d'aborcl que le requerant procluit des justificatifs 
pertinents a l'appui de ses clemandes. 

Elle estime ensuite, au vu notamment de la complexite des questions 
debattues et de la diligence du conseil du requerant, que Jes montants 
reclames au titre des frais et depens engages clans le cadre de la 
procedure clevant elle ne sont pas excessifs; elle fait en consequence 
entierement clroit a cette partie des pretentions du requerant. 

Elle observe enfin que, devant la chambre des expropriations de la 
cour d'appel de Poitiers, le requerant a expressement soulevc un moyen 
tire cl'une meconnaissance de son clroit a un proces equitable resultant des 
modalites de !'intervention du commissaire du Gouvernement; ii y a done 
lieu de considerer qu'une partie des frais exposes clevant cette juridiction 
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visaient a« prevenir ou faire co rriger » la vio lat ion cons ta tee. La Cour juge 
raisonnable d 'a llouer a u requ erant 2 OOO EUR ace titre, TV A com prise. 

En conclusion, la Cour octroie a u requerant , pour rrais et depens , 
15 973,86 EUR, TVA compris e. 

C. Interets moratoires 

48. La Cour juge a pproprie de ca lquer le taux des interets moratoires 
sur le ta ux d ' intere t de la faci lit e de pret ma rginal de la Banqu e ce ntrale 
e uropeenne majore de troi s points de pourcentage . 

PAR CES MOTIFS, LACOUR, A L'UNANIMITE, 

I. Dit qu ' il y a eu viola tion de !'articl e 6 § I d e la Convention; 

2. Dit que le constat d 'une violation fournit en soi une sa ti sfact ion 
equitable surfi sante pour le dommage moral subi par le req uerant ; 

3. Dit 
a) que l'Etat dffendeur doit verser a u requerant , clans les trois mois a 
compter du jour ou l'a rret sera devenu definitir conform em ent a 
!'article 44 § 2 de la Convention , 15 973,86 EUR (quinze mill e neur 
cent soixante-treize euros qua tre-vingt-six ce ntim es) pour fra is e t 
de pens, taxe sur la valeur ajoutee comprise; 
b) qu 'a compter de !'expiration dudit delai e t jusqu'au verseme nt , ce 
montant sera a majore r d 'un intere t simple a un taux egal a ce lui de la 
facilit e de pre t ma rgina l de la Banque centrale europeenne applicable 
pendant ce tt e period e, augmente de trois points de pource ntage; 

4. Rejette la demande de sat isfact ion equitable pour le surplus. 

Fait en fra nc:;ais, puis communique par ecrit le 24 avril 2003, en 
app lication de !'article 77 §§ 2 et 3 du reglement. 

Vincent BERGER 
Grerfi er 

Georg RESS 

Pres ide nt 
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S M JARY1 

Role of Government Commissioner in proceedings to establish compensation 
for expropriation 

Article 6 §I 

Fair hearing - Administrative proceedings - Role of Government Commissioner in proceedings 
to establish compensation .for ex/1ropriatio11 - Equaliry of arms - Positions and respel·tive 
advantages of /Hirties to the /Jroceedings - Adversarial proceedings - Notification of 
Government Commissioner's submissions - Government Co111missiu11er last lo speak al hearing 

* 

Following a n expropria tion measure concerning the a pplicant's property and in 
the absence of an agreement with the Stale on the a mount of compe nsation 
payable, t he expropriat ing a uthority re fe rred the matte r to the expropria tions 
judge. T he judge dete rmined the amount paya ble by the State after hearing 
s ubmis ·ions from the applicant, the inspector of the C harenlc-Ma ritim c Revenue 
Departmen t, represen ting the Sta te in the proceedings, a nd the Depu ty Director 
of t he Charcnte-Marit ime Reve nue D epartment , acting as the Government 
Com m issioner. The applicant cha lle nged the amou nt of the compe nsation in the 
court of appea l. In those proceed ings, the Revenue Depa rt ment lodged a memoria l 
in reply a nd the Deputy Director o f the Charente-t-.ifa riti mc Revenu e Department 
fi led submiss ions in h is capacity as Governmen t Comm issioner. The applicant 
claimed that this twofold invo lvement of the Director of the Revenue Depart
ment was contrary to hi right to a fa ir hearing . The court of appeal held t ha t the 
double capacity of the Di rector of the Reve nue Depart me nt, acting as Government 
Com missioner a nd as representa tive of the expropria ting a uthor ity, did not 
a mount to a n irregularity. T he court of appeal set the compensation at a higher 
amount than that awarded a t first instance bu t below the amount claimed by the 
applica nt. An appea l by the applicant on a point of lawwa ·d ismissed by the Court 
o f Cassation. 

Art icle 6 § I : (a) Equali ty of a rm s: The Governme nt Commissioner was a " party" 
to the compensat ion proceedings be fore the expropria t ions judge. Consequ ntly 
the ar range me nts governing his pa rticipation in the proceedings were capable of 
ra ising a n issue in terms of t he principle of cqual i ty of arms. H is role wa · to dcfc nd 
interes ts simila r to those defe nded by the expropria ting authori ty, tending 
towards modera tion of compe nsation assessments. In add it ion, as in the ins ta nt 
case, he sometimes belonged to the same administ ra tive e nt ity, and even the 
sam e entity at departement level, as the expropriat ing a utho rity's representa tive. 

I . Th is su mmary by the Registry docs 11 0 1 bind the Court. 
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Accordingly, a situation could arise, as it appeared to have done in the instant case, 
where the Government Commissioner was the hierarchical superior of the 
representative of the State as expropriating authority, and a certain overlapping 
of these two parties emerged. These circumstances undoubtedly weakened the 
expropriated party's position. However, they were not in themselves sufficient to 
constitute a breach of the principle of equality of arms. This type of situation 
occurred frequently before the courts in the Council of Europe's member States. 
In short, the fact that a similar point of view was defended by several parties did 
not necessarily place the opposing party in a position of"substantial disadvantage" 
when presenting his case. The arrangements for the Government Commissioner's 
participation in the proceedings had to ensure a "fair balance" between the 
parties. The expropriated party in proceedings to determine compensation was 
faced not only by the expropriating authority but also by the Government 
Commissioner; the Government Commissioner and the expropriating authority 
(which, in certain cases, was represented by an official from the same 
administrative entity as the Government Commissioner) enjoyed significant 
advantages with regard to access to relevant information; in addition, the 
Government Commissioner, who was simultaneously both an expert and a party 
to the proceedings, occupied a dominant position in the proceedings and wielded 
considerable inOuence with regard to the court's assessment. All this created an 
imbalance detrimental to the applicant that was incompatible with the principle of 
equality of arms. 
Conclusion: violation (unanimously). 
(b) Adversarial proceedings: Although there was no legal requirement to that 
effect, the applicant had received a copy of the Government Commissioner's 
submissions on the day before the date of the hearing and had subsequently 
obtained an adjournment, which had enabled him to prepare a reply in 
satisfactory conditions. He could not therefore complain of a breach of the 
adversarial principle in that regard. 
The applicant also complained that at the hearings before the expropriation courts 
the Government Commissioner had been the last to speak. However, the applicant 
had been notified of the Government Commissioner's written submissions before 
the hearing, on appeal as well as at first instance, in circumstances which had 
enabled him to prepare a written reply; in addition, he had been able to submit a 
memorandum for the deliberations, which he had done before the appeal court. 
The applicant had therefore had an opportunity to reply to the Government 
Commissioner in satisfactory conditions. Accordingly, there had been no breach 
of the adversarial principle in this regard either. 
Conclusion: no violation (unanimously). 
Article 41: The Court held that the finding of a violation constituted in itself 
sufficient just satisfaction for the non-pecuniary damage sustained by the 
applicant. It awarded a sum for costs and expenses. 

Case-law cited by the Court 

Bonisch v. Austria, judgment of 6 May 1985, Series A no. 92 
Lobo Machado 1'. Portugal, judgmcnt of 20 February 1996, Reports of judgmen/s and 
Decisions 1996-1 
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In the case of Yvon v. France, 
The European Cour t of Hum a n Rights (Third Section) , sitting as a 

Chamber composed of: 
Mr G. REss, President , 
Mr I. CABRAL B ARRETO, 

Mr j.-P. COSTA, 

Mr L. CAFLI CH, 

Mr J. REDICAN, 

Mrs H.S. GREVE, 
Mr K. TRAJA,judges, 

a nd Mr V. B ERGER, Section Registrar, 
Having delibera ted in priva te on 28 Novem ber 2002 and 10 Apri l 2003, 

Delive rs the fo llowing judgme nt, wh ich was adopted on th e las t
mentioned dat e: 

PROCEDURE 

I . The case originated m a n ap plication (no. 44962/98) aga inst t he 
French Republic lodged with th e European Commiss ion of Human 
Rights (" the Comm iss ion") under former Article 25 of the Convention 
for the Protection of Human Rights and Fundamenta l Freedoms ("t he 
Convent ion") by a French nationa l, Mr Louis Yvon (" the applicant") , on 
7 O ctobe r 1998. 

2. The applicant was represe nted befor e the Court by Mr D. Musso, a 
lawyer practising in Pa ri s. The French Governm ent (" the Governm ent") 
were represe nted by their Agent, Mr R. Abraham, H ead of Legal Affairs, 
M inistry of Foreign Affairs. 

3. Th e applica tion was transmitt ed to th e Court on I November 1998, 
when Protocol No. I I to the Conve ntion came into force (Article 5 § 2 of 
P rotocol No. 11 ). It was a llocat ed to the Third Sect ion of the Court 
(Ru le 52 § 1 of the Rul es of Court). Within tha t Section, the Chamber 
that would consider the case (Article 27 § I of the Convention) was 
constituted as provid ed in Rule 26 § I . 

4. The applicant com plain ed that the proceedings before the courts 
dealing with expropr iat ion cases had not been fa ir. 

5. By a decision of I 9 Sept ember 2002 the Chamber declared the 
ap plicat ion adm issible. 

6. The a pplicant a nd the Government each fil ed obse rvations on the 
merits of the case (Rule 59 § 1) . 

7. A hearing took place in public in the Human Rights Building, 
Strasbourg, on 28 November 2002 (Ru le 59 § 3). 
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There appeared before the Court: 

(a) for the Government 
Mr A. BuC:HET, Deputy Head of the Human Rights Section, 

Legal Affairs Depart mcnt, 
Ministry of Foreign Affairs, Agent, 

Mr P. BouRREAU, Divisional Director, Revenue Department, 
Ministry of the Economy, Finance and Industry, 

Ms C. D'URso, Head of the Institutional, 
Legal and Contentious Issues Office, 
Department of European and International Affairs, 
Ministry ofjustice, Advisers; 

(b) for the applicant 
Mr D. Musso, 
Mr J.-M. Pouu.u:, Lawyers, Counsel. 

The Court heard addresses by Mr Musso and Mr Buchct and their 
replies to judges' questions. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

8. The applicant was born in 1931 and lives in Saintes (Charente
Maritimc). He is a winegrower. 

9. On 19 May 1993 plans for improving a major road on the edge of the 
Saintes urban area were declared to be in the public interest. Completion 
of this operation required the expropriation of various plots of land, 
including twenty-one hectares belonging to the applicant. The ex
propriation liability order was issued on 5 September 1994. 

JO. On 12 September 1994 the expropriations judge for the departement 
of Charente-Maritime issued an expropriation order giving rise to a 
transfer of ownership. 

On 28 September 1994, in the absence of an agreement between the 
applicant and the State as the expropriating authority (represented by 
Mr H., an inspector from the Charente-Maritime Revenue Department) 
on the amount of compensation to be paid, the latter applied to the 
expropriations judge. In an order of the same day the expropriations 
judge for the departement of Charente-Maritime set 4 November 1994 as 
the date for the site inspection and stated that the public hearing would 
be held immediately afterwards. 
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On 3 Novem ber l 994 Mr P. , Deputy Director of the C harente-Maritime 
Revenu e Department , fil ed submiss ions in his capacity as Government 
Commissioner. The applicant's lawye r then requ es ted an adj ournment 
because of the la teness of th ese submiss ions. The hearing was acco rding
ly fi xed for 18 November 1994. 

In a judgment of 9 December 1994, having hea rd the applicant , Mr H. , 
the Sta te's represe ntative in the proceedings, a nd Mr P., the Government 
Comm iss ione r , t he expropriat ions judge assessed the compensation 
payable by the State at l ,44 1,5 1 7 French fran cs (FRF). 

11. On 5J a nu ary 1995 the appli cant appealed aga inst thi s cl ecison and 
fil ed a memorial with the Expropriat ions Divis ion of the Poitiers Cou rt 
of Appeal, in which he assessed the amou nt of compensat ion due at 
FRF 3, 763,698 . 

On 13 April l 995 the C hare nte-Maritim e Revenu e Department fil ed a 
memorial in reply, signed by Mr H ., in which it as ked that th e decision be 
upheld; a shee t of paper ent itl ed "Study of th e local proper ty market '', 
li st ing thirt een contracts of sale a nd one judgment, was appended. On 
24 April 1995 the applicant 's representa tive wrote to the signee of t he 
memorial , request ing that he send a full copy of the contracts and 
decisions cited. In a le tt er of 18 July 1995 the Deputy Directo r of the 
C harente-Mar it im e Revenu e Departm ent, Mr P. , refu sed to produce t he 
documents on th e ground that tax offi cials were bound by a duty of 
professional confidenti a lity. 

On 17 August 1995 the ap plicant 's counsel repli ed to th e Deputy 
Director of the Reve nue Departm ent as follows: 

" ... it is reg ret tab le t hat a lmost three mont hs we re requ ired Lo send a bri ef rep ly Lo a 

standard reques t for production of docume nts, dated 24 Apr il 1995 , even thoug h th e 

case is cl ue to be hea rd on 22 September. This asid e, yo u a rc m is take n in ra ili ng to 

di stingu ish be tween your rol es as Director of the Revenue Department a nd as 

representative of the expropriating authority in lega l proceedi ngs brough1 in 

applicat ion of th e Decree of 11 December 1973 - Art icle R. 179 of th e Code of State 
Property. 

In thi s la llcr ca pacity, you a rc obliged to res pect th e fund amenta l principle of 

adve rsar ia l proceedings a nd the provis ions of the new Code of C ivi l Procedure wh ich 

impose a basic obliga tion on th e pani cs to produce the evidence to which t hey refer. 

This princip le a lso applies when you arc acting in your capacity as Go,-crnrncnt 

Comm iss ione r, wh ich for t he molllcnl poses no furthe r difficu lties . I might add that 

had your lll elllori a l contained , as a lllinimum, suffi cient indi ca tions to ena bl e me Lo 

order t he contracts from th e land regist ry, I would have refra ined from as king you to 

prod uce these doculllents. 

I alll therefore obliged to ask the court ... to order discove ry of the doculll e nts which 

you refer to, un less the court prefe rs purely a nd simply LO discou nt t his evidence, wh ich 

wo uld lll ean tha t it would rule onl y on the basis of my own terms of compar ison ... " 
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On 4 September 1995 Mr P. , standing in for the Director of th e Yie nn e 
Revenue Department in hi s capacity as Governm ent Comm iss ioner, 
lodged submiss ions in support of a cross-appea l with a view to th e 
hearing befor e the Expropriations Division of the Court of Appeal 
(initially se t for 22 September 1995, th e hearing was subseq ue ntly 
postponed at the app licant 's requ es t until 24 May 1996); he assessed th e 
compe nsa tion in issue a t FRF 1,396,267. 

The app li cant fil ed a memori a l in reply, referring in pa rticul a r to a n 
infringeme nt of his right to a fair trial in the fo llowing terms: 

In the present case, the Direc tor of" th e Revenue Depa rtment re prese nting th e 
ex propriating a uthority a nd t he Director of th e Revenu e Depa rtm ent act ing as 

Governmen t Comm iss ioner a rc one a nd the same person, even ii; for fo rm 's sake, the 

Direc tor of the Reve nue De pa rtme nt is re prese nted by two separa te individua ls, which 

is a fi cti on , since, as we have see n, the same pe rson repli ed to the ex propri a ted party's 

counse l on be ha lf of the expropri a ting a uthorit y a nd a lso s igned the Gove rnm e nt 's 
Com 111 iss ionc r's submiss ions. 

It fo llows that the Directo r of" th e Revenue Department may take pa rt in the present 

proceedings only in his capacity as the Sta te's represe ntative or in his ca pacity as 

Governmelll Commissioner, and may not combin e the two roles. Ot he rwise, the 

pa rti es do not enjoy a fa ir tri a l within the mean ing of Arti cle 6 of" the European 
Conve ntion on Hum an Ri ght s ... " 

According to the Governm ent, the registry of the Expropr ia tions 
Division in formed the a ppli ca nt a nd the Direc tor of the Revenu e 
Depa rtm e nt within the P roperty Departm ent , in lellers dated 9 May 
1996, of furth e r grounds of a ppea l lodged on the same day by the 
Govern me nl Commiss ioner. 

12. In a judgment of 2 1 June 1996 the Expropria tions Division of the 
Poitie rs Court of Appea l e tabli shed the compensation amount at 
FRF 1,542,867. It held that th e applicant's requ es t tha t the court di smiss 
the inte rve ntion by the Director of the Revenu e Depar tment in his 
capacity as Governm ent Commiss ioner was ill-found ed. The judgment 
sta ted: 

Th e [applicant 's] criti cisms of the Direc tor of the Revenu e De pa rtme nt 's 

act iviti es a nd of the dua l nature of" hi s fun ctions a rc unfou nded because: 

(i) The Director of" th e Reve nue Depa n men1 's twofold sta tus as Government 

Comm iss ioner a nd ... representative of th e expropriat ing a uthor ity docs not a mount to 

a defect; d es pite the s trange ness of this si tu ation , there is nothing to prevent the 

Di rector of the Reve nu e De pa rtm e nt representing the expropriat ing au thori ty a nd 

simult a neously ass uming the functions of Gove rnme nt Commissione r. 

(ii ) The Director of the Revenu e Departme nt 's join1 ro le as Government 

Comm iss ioner and represent a ti ve of the expropriat ing aut horit y docs not deny t he 

expropriat ed party a fa ir tri a l provided that the GO\·ernm cnt Comm iss ioner docs not 

pa rticipate in t he decision-making process within th e ex propriations court . 
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(iii ) In a ny event , in the specific case of this a ppea l, two Directo rs of Revenu e 

Dcpartrnent s inte rve ned, na m ely the Directo r of the C ha rente-Ma ritim e Revenu e 

DepartrnenL , representing the Sta te, a nd the Directo r of the Vie nnc Revenue 

Dcpa rtrnent as th e Gove rnrn e nt Comrniss ione r (sec the appointrnc nt s of substitutes 

da ted 25 August 1995 a nd 2 May 1996 in the case fi le). 

Consequ ently, t he (a pplicant 's] cl a ims on th e bas is of Articl e 6 of the Conve ntion ... 

rnus t be rej ected. 

As rega rds the [a pplicant 's) reques t tha t t he Sta te provid e him with a copy of the 

cont racts a nd judgm ents re fe rred to as t erms of compa rison, a nd in the li ght of the 
adversa ri a l principle, it srr ms initi a lly th a t t his reques t is admiss ibl e since it is not 'a 

new ground which was not ra ised a t fi rs t insta nce' but new cla ims in tended Lo secure 

di srni ssa l of th e o ther pa rt y's claims (Articl e 654 of the New Code of C ivil Procedure ); 

Howeve r, thi s requ es t [by the a pp licant] ... must be rej ected since the inform ation 

provid ed is suffi cie nt to a ll ow id entifi ca ti on o r th e propert y sold a nd the price agreed 
upon toge ther with free di scuss ion or th e ir va lue as evidence; 

13. The applicant a ppea led on points of law, all eging in pa rticul a r that 
the re had been a violation of his ri ght to a fa ir tria l. H e submitted that it 
was not necessary for a pa rty to participate in the decision-making process 
for it s intervention to be consid ered a violation of Art icle 6 of the 
Convention, and compla ined tha t the Government Commissioner had 
been the last to speak, aft er the expropri a ted party, and tha t the la tte r 
had had no opportunity to reply. The appli cant a lso complain ed tha t the 
Court of Appeal had dismissed hi s requ es t for product ion of copies of the 
terms of compari son cited by th e Governm ent Comm issione r. 

On 8 Apri l 1998 the Court of Cassa tion dismissed thi s appeal on the 
following grounds : 

" ... Firstly, the judgm cnt co rrectly acce pts tha t, s ince Articl e 6 o r the Conve ntion ... is 

no t a pplicable, in t ha t the Gove rnment Com m iss ione r docs no t ta ke pa rt in the 
Ex propr ia tions Division 's d ecision-ma king process, it is not necessa ry Lo find hi s 

int erve ntion inadmiss ible. 

Secondl y, the re is no tex t prohibiting the pa rti r.s from replying to the subrniss ions 

rn ad e by the Gove rnrn e nt Cornrni ss io ne r a l the hea ring . 

The Court of Appea l j ustifi ed it s decis ion in law ... by acce pting in the exe rcise of it s 
unfe tt ered di scre ti on tha t the informa tion prov ided had been s uffi cient to ena bl e 

ide ntifica tion of the prope rt y sold a nd the price agreed upon toge the r with free 

discuss ion of their va lu e as ev id ence. 
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II. RELEVANT DOMESTIC LAW AND PRACTICE 

A. Representation of the State as expropriating authority 

14. In a number of departements, including Charente-Maritime, the 
Revenue Department is the sole authority empowered to carry out 
purchases of real property, real-property rights or businesses, by 
agreement or through compulsory purchase orders, on behalf of all the 
State's public, civil or military bodies (Article R. 176 of the Code of State 
Property). In the expropriation proceedings for which it is consequently 
responsible, it carries out, on behalf of the expropriating authority, "all 
the acts incumbtnt on the latter" (Article R. 178 of the same Code). 
Article 179 of the Code of State Property, in the version applicable at the 
material time, further pro\'ides: 

"In determining compensation for expropriation, the officials or the Re\Tnue 
Department appointed by order of the General Director of Revenue shall act before 
the Expropriations Di,·isions on behalr of the State's expropriating bodies. 

The appointments provided for in this Article shall not applY to the officials 

mentioned in lArticle 13-7 of the Expropriations Code]." 

B. Procedure before Expropriations Divisions and the rules 
governing the Government Commissioner's participation 

I. The Code of faprojJriation in the Public Interest ("the Expropriations Code') 

15. The relevant provisions of the Expropriations Cod<.: arc worded as 
follows: 

(a) Legislative Section 

Article L. 13-l 

"Failing agreement between the parties, compensation shall be determined by an 
expropriations judge appointed for each de/Jt/r/emenl from among the judges who arc 
members of atribu11al de grande i11s/a11a." 

Article L. 13-2 l 

"'.\lo objection may be filed against judgmcnts given at first instance. 

An appeal lit·s to the rnurt of appeal "·ithin a period uf fifteen days from service of 
judgments gi\Tn in application of Chapter Ill." 

Article L. 13-25 

"An extran of"thcjudgmrnt shall be notified at the request oft he most diligent party. 
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It m ay be re re rred to th e Court or Cassation. Appea ls on point s or law shal l be 

brought, inves t iga t ed and tri ed in accord a nce with th e procedure provided for in 
Sect ion II o r Title II o r Law no. 47- 1366 or23 july 1947." 

(b) Regulatory Section 

Article R. 13-7 

"Th e Direc tor or the Reve nu e De pa rtm ent (Property) or the departement in which th e 

Expropri a ti ons Division is based sha ll exe rcise th e runcti on o r Gove rnm e nt 

Com miss ioner befo re t his Division. 

The Directo r o r the Revenu e Departm ent (Property) may appoint o rfi c ia ls from hi s 

Depa rtm ent as hi s substitute in th e role of Governm ent Commiss ioner before the co urt 

me ntion ed in Art icle R. 13-1. 

Before t he C hamber dea ling with the a ppea l, he may be substituted eith er by 

Directo rs or Revenu e De pa nme nts (Prope rty) rro m ot her departements within the co urt 

o r appea l's te rrit orial jurisdi ctio n, or by officials from the Revenue Department 

(Propert y) whom he s hall a ppo int specifica lly ror thi s purpose ." 

Article R. 13-8 

"Cases broug ht before th e cour ts cit ed in Articl es L. 13-1 a nd L. 13-22 s ha ll not be 

t ra ns mitt ed to Sta t e Counse l's Orficc ir th e latter's prese nce is no t required a t th e 

hea ring. " 

Article R. 13-9 

"Befo re the C ha mber dea li ng with the a ppea l, Sta te Counsel may neve rthe less a sk to 

sec the fil e in a ll cases whe re he beli eves that his Orfice shou ld be represen ted. In such 

an event , he may attend th e hea ring in ord e r to lodge those submiss ions which he 

consid ers necessa ry, wi thout prejud ice to those o r the Gove rnm ent Comm iss ioner.,. 

Article R. 13-21 

"Fa ili ng agreeme nt be twee n the pa nics " ·ithin one month or rece ivi ng no tification or 

the ex propr ia ti ng autho rit y's offers ... the case may be rere rred 10 the ex propr ia tio ns 

judge by the more dili ge nt pa rty under th e conditions se t out in Articl e L. 13-4. 

Article R. 13-27 

"A copy of the ord er fi xi ng the da te a nd tin1c rur inspec tion of the s it e sha ll be sen t to 

th e ex propria ting a uthorit y by the registra r of th e court, wit h a view to it s 

communica tion to t he inter es ted pa rti es a nd 10 the Gove rnm ent Comm iss ione r. 

ff the case is rcrerred to the j ud ge by th e ex propria ted party, th e parti es sha ll be 

no tifi ed direc tl y by th e registra r oft he date o r the s it e inspect ion. 

The registr ar s ha ll a ppe nd a co py o r the m c111orials a nd othe r docume nts in hi s 

possess ion to the no tifica ti on sent to the Gove rnme nt Com111 iss ion er . 

The parti es and the Government Co m111i ss ione r mu st be informed at leas t firt een 

days in adva nce or the el a t e of th e sit e inspection. 
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Th e visit to the sit e sha ll be conducted in their prese nce. A report sha ll be produced 
on th e inspect ion.,, 

Article R. 13-28 

"The judge may no t a ppoint ex pe rts. 

In order Lo assess th e va lue of non-transferabl e rea l property a nd immovable prope rty 

wh ich present parti cular va luat ion diffi culti es, he may except ionally be ass isted during 

the inspectio n of the sit e by a nota ry or re tired not a ry a ppoint ed from a lis t drawn up for 

the whole a rea within l he court of a ppea l's territ o ri a l jurisdi ction by its pres ide nt , on the 

bas is of proposa ls from the regiona l C ha mbe r of Notar ies . 

Exceptiona ll y, he may also a ppoint a person whom he considers suitably qua lified to 

provide advice in the event of technica l problems conce rning th e assessment of 

compensa tio n sums ot her tha n th ose refe rred to in the preceding pa ragraph. " 

Article R. 13-30 

"The public hea rin g sha ll be held on comple tion of th e inspection of the sit e. 

At the la tes t during thi s inspection , the judge sha ll inform the parties or th eir 

represe nta tive, as we ll as the Governm en t Commiss ioner, of t he place a nd tim e of the 

hea rin g, which may ta ke place ou tside th e prem ises in which the court sit s." 

Article R. 13-3 1 

"The j ud ge sha ll hea r the represent a tive of th e ex propriating a uthorit y a nd the 

exprop ri ated parties ... Th e parti es may di scuss onl y points cove red in the m e mori a ls 

which they ha1·c s ubmitt ed. 

Article R. 13-32 

"The Gove rnment Commiss ione r sha ll presen t ora l observat ions a nd file 

submissions. 

The Governme nt Commiss ione r's submiss ions s ha ll cont a in the e lem ents need ed for 
the court to be in fo rmed of the situ at ion. 

In particu lar, they shal l include a reasoned va lu ati o n o f th e main compensa ti on a nd , 

as appropriate, of the subs idia ry compensa ti on du e to each own er of right s a nd , where 

necessa ry, informa tion that would a llow for au tomati c a pplica tion of the provisions of 

Articl es L. 13- 14 to L. 13-1 9. " 

Article R. 13-33 

"v\lhere o ne of the part ies is una ble to produce ce rt a in docum e nt s in support of it s 

memorials, the judge may, whe re he considers this necessa ry for the reso lution of th e 

case, au thorise the party, a l it s reques t , to produce these documents a t the hea ring. " 

Article R. 13-35 

"Th e judge s ha ll rule within the li mits of the part ies' submiss ions as they appea r in 

their memoria ls a nd of the Governme nt Commissioner 's submiss ions whe re the latte r 
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proposes a va lua tion tha t is lower than that of the expropriating pa rty. In such a case, 

the Gove rnme nt Commiss ione r's wrill e n submissions mus t be a ppe nded to the case fil e. 

If the res pondent has not lodged a memori a l in reply to th e a pplica nt within the 

per iod of on e month provided for in Article R. 13-23, he sha ll be dee med to a bide by hi s 

offe rs if the responde nt is the ex propri ating a uthorit y, a nd by his reply to the offers if 

the respondent is the expropri a ted pa rty. 

Wh ere t he expropr ia ted party has fa il ed to re ply to the a uthorit y's offers a nd to 

produce a me moria l in rep ly, th e judge shall de termine the compe nsa tion on the basis 

of th e evidence ava il able to him ." 

Article R. 13-36 

"Th e juclgrn c nt shal l se t out , inter alia , the reasons in point of law or of fact for which 

a ll awards of main o r subsidia ry compensation arc gra nted . Where thc juclgmenl rej ects 

the Government Comm iss ione r 's submissions proposing a valuation tha t is lower tha n 

that of th e expropriating a uthor ity, it must spec ifi ca ll y stat e the reasons fo r such a 

rej ection . 

Thej udgrnent may be dcli,·c red by the judge wi thout the Governme nt Com missione r 
being present. 

Thcj udgmcnt sha ll be notified by the most diligent pa rty to the o the r pa rty and to the 
Government Com mi ·s io nc r. " 

Article R. 13-47 

"Appea ls may be lodged by t he parties orb)" th e Gove rnme nt Commiss ioner ,,·ithin 

fift een cl ays from notifi cat ion of thcj udgmcnt ... 

Article R. 13-49 

"On pa in of having hi s a ppea l di smissed, a n a ppellan t mus t lodge with or se nd to th e 

registry of th e Chamber, within two months of the ela te of th e appea l, hi s memorial and 

the docum e nts which he inte nds to produce. 

The respondent must lodge with or send to th e regis try of the C ha mber, within a 

month fo llowing notifi ca tion of the appe lla nt 's memori a l, hi s memori a l in rcph- a nd 
the docume nts which he int e nds to produce. 

The me morial s a nd docum ents mu st be produ ced in as ma ny copies a rc there a re 

pa rti es, plus one additional copy. 

The registrar sha ll se rve each party and the Government Comm iss ioner " ·ith a copy 

of the documents fil ed with the registry as soon as these are rece ived. 

A cross-a ppea l may be brought by the pa rti es in the ir memor ia l in reply or by a 

d ecla ra ti on made a t the regist ry of the Chamber. If broug ht by the Government 

Commiss ione r, it must ta ke the second form." 

Art icle R. 13-52 

"The Divis ion [of Appea l] shal l ru le on the bas is of me moria ls . However, the parti es 

may present argument brien y on aspects of th e memoria ls they have submitted . 
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Exce ptiona ll y, an expe rt opinion may be prepa red on th e basis of a reasoned order 

from the court . In such a case, if the ex propria ting au thority a nd t he ex propriated 

pa nics ca nnot agree o n the choice or a s ing le ex pe rt , he sha ll be appo inted by the 

Pres iden t of the C ha mbe r. " 

Article R. 13-53 

"The prov isions of Articl es R. 13-33, R. 13-35, R. 13-36 (fi rst paragraph) and R. 13-38 
sha ll be ap plicable to th e appea l proced ure." 

2. Case-Law 

16. The Government Commiss ioner ha th e " ro le of party to the 
proceedings" (Conseil d'Etat, Assembly, 13 D ece mbe r 1968, Association 
S)1ndicale des /Jroprietaires de Cham/Jigny-sur-Marne et Musso). 

17. Inte rve ntion by the Stale offi c ia l responsibl e for property as 
representa tive of the ex propriating author ity, under the Decree of l 2 j u ly 
1967, a nd s imulta neous ly as Governm ent Com miss ioner, in applicat ion of 
Art icle R. 13-7, pa ragraphs I a nd 3, of t he Expropr ia tions Code, does not 
constitute a ground for a ll eging procedura l impropr iety (Pa ri s Court of 
Appeal, Expropria tions C ha mber, judg ment of 30 J a nu a ry 198 1). In 
addition , th e Court of Cassation has rul ed that the fact tha t the 
Gove rnm ent Commiss ione r 's role was ass um ed by the inspector of 
property who drew up the preli minary opinion assessing t he corn pe n at ion 
offers on be ha lf of the ex propria ting a ut hor ity does not contrave ne Articl e 6 
of the Convention , in tha t the Gove rnm ent Commiss ioner does not ta ke 
pa rt in the Expropr ia ti ons Divis ion's decision-mak ing process (Third C ivil 
Division, judg me nt of 2 1 O ctober 1992, Ste Rivom c. Departement de La 
Cote-d'Or,Bulletin civil (Bu ll. c iv.) Ill, no. 279). 

18. Emphas is ing tha t no docum ent m ay be lawfu lly submitt ed to the 
court without the part ies having a n opportunity to di scuss it in adve r ·ari a! 
proceedin gs a nd tha t " thi s rul e a pp li es to a ll th e courts, eve n in the 
a bsence of a specifi c tex t to thi s effect", the Court of Cassat ion has rul ed 
tha t, where the Governme nt Commiss ioner 's submiss ions propose a 
va lua tion lower tha n tha t of the ex propri at ing a uthority or conta ins new 
ele me nts, th e ex propriat ions judge is obliged to e nsure that t hese have 
bee n broug ht to the a tt ent ion of the par ti es a nd t ha t th e latter have a n 
opportunity to discuss t he m fr ee ly befor e the end of th e hea rin g (Third 
C ivil Division, twojudgm ents of IOjuly 1969 :Prudhommec. villede Rennes 
a nd Consorts J asso c. ville de Saint-Na<.aire, Bu ll. civ. III, judgmc nts nos. I 
a nd 3, no. 566, pp. 423-24) . 

3. Report ef the Court ef Cassation far 2000 

19. The report in ques tion conta ined the fo llowing suggest ion: 
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"FOURTH SUGGESTION: 

P roposa l LO amend Art icl es R. 13-32, R. 13-35, R . 13-47 et seq. of the Expropria tio ns 

Cod e as rega rds t he ro le of the Gove rnm ent Comm iss ione r befo re the Expropria ti ons 

Divis ions. 

U ncl er Article R. 13-7 of I he Expropria tions Code, the Directo r of Reve nu e (Propert y) 

o fth edepartement in which the Exprop ri ations Division is based exercises the funct ions of 

Gove rnm ent Comm iss ioner before thi s Divis ion during proceedings to r.st abli s h th e 

compensat ion clue LO expropriated pa rties . 

Although no tex t se ts out th e exact nature o f his ro le, it is clea r from the provis ions o f 

th e Exprop ri at ions Code th a t the Gove rnm e nt Commi ss ione r 's ma in tas k is LO provid e 

I he court , which cannot, in principle, a ppoint an ex pert , with the in formatio n it requires 

a nd in pa rt iri il ar with a reaso ned assess m ent of the mai n a nd subsid iary compensa tion 

clu e LO each owne r \\'hose property is subj ect to exp ropria t io n. 

For this purpose, t he Government Com miss ion er has access to informa t ion on tax 

sta tem ent s a nd assess m ent s he ld bv the tax authoriti es a nd , in pa rticul a r, to the la nd 

cha rges regis t er cons titut ed by a ll propcn y trans fe rs wh ich m us t be form a ll y regist ered. 

Howeve r, doubt s have bee n cas t on t he compa tibil ity of ce rtain aspects of the 

Governmen t Commissioner 's role with the principles derived from t he European 

Com·e ntion for the Protec tion of Hum an Righ ts a nd Fundamenta l freedoms . 

Thus, it has bee n noted tha t th e Gove rnm ent Co mm iss ione r may propose a va luati on 

of the ex prop ri a ted assets tha t is lowe r than the va lua tion sugges ted by t he 
ex propria ting au thority (Anick R. 13-35 of th e Expropria tions Code); he may lodge a n 

a ppea l o r cross-a ppea l aga inst the juclgme nt d etermining the level of compensati on 

(Articl e R. 13-47 e t seq. of' the Code), a lthough he may no t a ppea l on poin ts of law, 

except as rega rds costs imposed on him fo r the proceedings; and, where he is not the 

a ppe ll a nt , th e Gove rnment Com m iss ioner 's s ubmiss ions a rc no t se rved on th e parties 

but simply incluclccl in the case fi le (Articl e R. 13-32). 

Expropri a t ed part ies have a lso indica ted that they have cxpcri encccl difficul t ies in 

obta ining info rm a tion conta in ed in the la nd cha rges reg ist er, to 1vhi ch th e 

Governm ent Comm iss ioner has unimpeded access by virtu e of hi s o ffi cia l functi ons. 

Fina ll y, it has bee n observed tha l, whil st t he Governm e nt Com miss ione r is not th e 

Sta te's rep resc ntati\'e before the Expro pria tions Divis ion, the re may be, a t leas t in 

appeara nce , a ce rt a in arnbiguit1· 11·herc the State it se lf is the expropriat ing au thority, 

pa rti cul a rl y when, unde r Art icle R. 176 of 1 hr C:ode of Sta te Prope rty, the State is 

represented befo re th e Expropri a ti ons Division in a num be r of departements by th e 

Revenu e Depa rtm ent. 

As long ago as 1992, the Ombudsma n incluclccl in hi s an nua l re port a le tt er , da ted 

28 Janua ry 1992, in which he d re\\' the Min ister of' Justi ce 's a tt ention to th e 

Government Comm iss ioner 's role. 

Whilst it is unn ecessary to sta te that the Commiss ione r docs not participa te in th e 

decision- making process ll' it hin the Exprop ria tio ns Di1·ision, which is by no mea ns 

ob li ged LO fo llow hi s submiss ions, a nd nl1h1111gh the Court of Cassa tion e nsu res tha t 

ex propriat ed pa rti es ' ri ght s a rc res pected and the adversaria l pr inciple as defin ed in 

th e new Code of Civ il P rocedu re is effec tive ly complied with , it would nonethe less 

a ppear des ira ble, in ord er to put a n encl to poss ib le doubt s rega rdi ng t he conformit y of 

ce rta in a spects of' th e Gove rnme nt Commiss ioner 's cu rre nt rol e with the require ments 
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of th e Europea n Conve ntion a nd particularly Articl e 6 § I, to red efine hi s functions , 

li miting the m to t hose of a spec ia li st entrus ted with providing the judge a nd the 

parties lo 1h e compe nsa t ion proceedings with th e inform at ion he ld by th e Revenue 

Depa rtm ent on th e slate of th e propert y ma rke t. , so lha l thi s s ituation is improved. " 

C. The land charges register 

20. Decree no. 55-22 of 4 J a nua ry 1955 reforming la nd registra tion 
provides, inter alia: 

Article l 
(versio n as a me nded by Dec ree no. 98-516 o f 23 June 1998) 

"For each municipa li ty, a la nd cha rges registe r sha ll be ma inta ined by the la nd 

regis tra rs, in whic h, as informa t ion is submill cd , extracts from published docume nts 

sha ll be regist e red unde r the name of each owne r a nd by bui ldi ng, wi th a reference to 

l he ir cl ass ifi ca tion in th e a rch ives. 

The la nd cha rges register sha ll present a n up-to-da te profi le of the lega l sta tus of 

buildings as indica ted by the published docume nts." 

Article 2 

"No cha nges to th e lega l s ta tus of a bu ilding may be th e subj ect of a cadas tral trans fer 

if the deed or jud icia l decision reco rding thi s change has not previously been publi heel 

in the la nd charges register. " 

2 1. Art icl e 39 of Decree no. 55-1 350 of 14 October 1955 is worded as 
fo llows (version as amended by Decree no. 98-553 of 3 July 1998): 

"Any requ es t fo r information sha ll be drawn up in lwo typed or printed copi es on a 

fo rm supp li ed by th e authoriti es or on one copied in acco rda nce with th e conditions 

es tab lished by a n instruction published in the Officia l J ou rna l of t he Revenue 

Depa rtment, th e second copy be ing obta ined by cluplica lion. 

Subject to the a pp licat ion of pa ragraph I of Art icle 40, such reques ts must include: 

( I) All it ems of inform a tion provided fo r in Anicle 9 of the Decree of4J anua ry 1955 
which a rc necessa ry lo id e nt ify the na tu ra l persons or lega l e ntiti es on whose beha lf the 

informa tion is req ues ted ; 

Th e individual d es ignation of the bui ld ings re fe rred to in the req ues t , i.e. indica ti ons 

rega rding the municipa lity in ques tion, the section a nd icl c111ifica lion numbe r on the 

cadas tra l ma p a nd , for pa rt s of bui ldings, a n indica ti on of the lot number. 

Surna mes and non-personal nam es indica ted in the ap plica tions must appea r in 

capita l le tt ers. First na mes sha ll be writ ten in sma ll lett ers . 

The a pplications sha ll be signed a nd el a ted by those subm itting the m. " 



YVO"I , .. FRANCE J UDG~ I E.'ff 77 

THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 6 OF THE CO NVENTION 

22. The a pplicant a lleged tha t t he re had been a violat ion of hi s ri ght to 
a fa ir tri a l in the contex t of th e proceedings to dete rmine compe nsation 
befor e th e expropria tions judge and the Expropri a ti ons Division; he 
complained that the principle of equa lity of a rm s had been breached 
as a resul t of th e privi liged position e njoyed by th e Governm ent 
Com missioner, a nd tha t the re had bee n a breach of th e adversari a l 
principle. H e reli ed on Articl e 6 § I of the Convent ion, whi ch provides : 

" In the dete rmina tion of hi s ci,·il rig ht s a nd ob liga tions ... everyone is e ntitled to a fair 

... hea ring ... by [a] ... tribun al ... " 

A. The parties' submissions 

I. The applicant 

23 . The a pplicant submitted that the Government Commissoner was a 
full pa rty to t he case be fore th e ex propriat ions judge and Expropria tions 
Division a nd that he enjoyed excessive rig hts in compar ison with the other 
pa rt ies wh ich placed him , in fact a nd in law, in a "dominant pos ition ". 

Thus, t he Governm ent Comm iss ione r was the only party not to be 
obliged to serve not ice of it s pleadings, th e filin g of submiss ions with th e 
court regist ry being sufficient. Furthermore, a lthough th e provision 
forb idding the ex propriated party from speaking a ft er the Commiss ione r 
had now been removed , the order for th e prese ntat ion of a rgument had 
not bee n amend ed ; experience showed that t he expropri ated party's 
hypothe ti cal ri ght of re ply was ra rely exe rcised, since the hea ring end ed 
a ft e r the Com missioner's oral submissions. In addition , it fo llowed from 
Article R. 13-52 of t he Expropriat ions Code that t he parties could expand 
on t he a rgum ents in their memorials only bri eOy before the coun of 
a ppeal. 

24. Th e applicant added that t he rol e of Governme nt Comm iss ioner 
was ass umed by the Director of Revenu e (Prope rty) for the departement . 
But during the non-judicia l phase of th e procedure thi s civil servant 
prepared es timates of the ex propria ted asse ts, wh ich then became the 
expropriat ing authority's offe r of compensation to the expropria ted party 
(in principl e, the expropriating author ity could not devia te from th is 
es t imate). During the judicia l phase of the procedure he enjoyed a 
cons iderab le advantage over expropria ted part ies with regard to 
knowl edge of the property market , s ince he had access to the Land 
Register, which could not be fr ee ly consulted by individuals. 
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As to the Government Commissioner's "dominant position" before the 
expropriations judge and Expropriations Division, this arose from the 
following circumstances: under Article R. 13-36 of the Expropriations 
Code, the judge was obliged to provide specific explanations for rejecting 
submissions proposing a lower valuation than that of the expropriating 
authority; the Government Commissioner was a sort of expert who was 
not impartial, and against whom, under Article R. 13-28 of the 
Expropriations Code, no second expert opinion could be submitted; in 
addition, he was the last to speak at hearings, and expropriated parties 
had only a limited opportunity to reply. 

25. The applicant claimed that this imbalance was exacerbated in 
those departements where the expropriating party was represented before 
the courts by an official from the same government department as that 
to which the Government Commissioner belonged, since the 
expropriated party then faced a single party - the State - which was 
represented twice. 

In the present case, the situation was alleged to have been almost 
farcical, since the same official had intervened as representative of the 
expropriating authority and as the Government Commissioner. The 
applicant submitted that the State had been represented by an inspector 
from the Charente-Maritime Revenue Department, and that the role of 
Government Commissioner had been filled by the Deputy Director of the 
Revenue Department in the same departement, who was the inspector's 
hierarchical superior, so that there was in this case an actual overlapping 
of roles. Thus, when the applicant applied for production of the documents 
cited in the memorial submitted to the Court of Appeal by the 
representative of the expropriating authority (in order to justify the price 
offered, this memorial contained a sheet of paper entitled "Study of the 
local property market", listing thirteen contracts of sale and one 
judgment), he received a reply, not from the inspector handling the case, 
but from the Deputy Director of the Revenue Department, the 
Government Commissioner, to the effect that professional confidentiality 
meant that the documents could not be sent to him. Subsequently, before 
the Court of Appeal, the Deputy Director of the Charente-Maritime 
Revenue Department had used subterfuge to give himself the appearance 
of neutrality: reassuming his role as Government Commissioner, he had 
arranged to be replaced by the Director of the Vienne Revenue 
Department, then had himself appointed by this person. Thus, before the 
Court of Appeal, the expropriating authority was represented by an 
inspector from the Charente-Maritime Revenue Department and the role 
of Government Commissioner was assumed by the Director of the Vienne 
Revenue Department, although these two officials were in reality members 
of the same administrative entity at departement level, and the second was 
furthermore the first official's hierarchical superior. 
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Finally, th e refu sa l of the applicant 's requ es t for production of the 
docume nts cited in the expropriating a uthority's memori a l to the Court 
of Appea l was in itse lf a violat ion of Articl e 6 § I of the Conve ntion. 

2. The Government 

26. Th e Governm e nt emphas ised tha t the Gove rnm e nt Commiss ioner 
was prima ri ly entru sted with the task of "expe rt analys is", consist ing in 
providing inform a tion to the judge on the va lu e of the expropri a ted 
asse ts. For this reason, the Co mmiss ioner 's fun ctions were ass igned to 
the Director of' Revenu e of th e departement in which the court conce rned 
was based: hi s respo nsibilities in t he administra tive, tax a nd property 
fi elds meant tha t the Director was famili a r with property va luat ion and 
assess ment techniqu es. From thi s pe rspective, th e Commissioner was 
ne ithe r a cla imant nor a responde nt befo re th e court which dete rmined 
co rn pensation. 

In addition, the Gove rnm ent Commissione r was responsible fo r 
gua ra ntee ing the co rrect use of public fund s a nd , on tha t basis, for 
e nsuring in particul a r that compe nsat ion awards did not exceed the rea l 
va lu e of ex propri a ted assets. Although he did not have the s tat us of a main 
party, he was thus a "party" to th e proceedings and could , in this capacity, 
a ppea l aga inst the expropri a tions j udge's decision wh ere th e sums 
g ranted by the latter we re not , in hi s op inion, in the inte res t of th e public 
purse. 

Th e Government added tha t t he Government Commissioner did not 
represe nt the expropr ia ting authority a nd had no decision-m a king powe r 
in es tabli shing compe nsa tion, th is decis ion be ing one that came under th e 
courts' sovere ign a uthority. His inte rvent ion was limited to the public 
hea rings befo re these courts. H e was ex terna l not only to preparat ion of 
the judgme nt - the fact that he did not pa rticipate in the de li bera tions was 
evid ence of thi s - but a lso to the court itself, as hi s role was not tha t o f 
State Counse l. 

27. In th e Government 's view, the fac t that, as in the instant case, 
the Gove rnm e nt Com missioner occas iona lly be longed to the same 
adm inistrati ve entity as th e representa tive of the expropri a ting authority 
was not a decis ive factor. In t hi s respect, the Government noted that the 
ex propri at ing authority was represented by a member of the Revenu e 
Departm ent 111 only fort y-five departements (includ ing Charente
Maritim e); howeve r, Articl e R. 179 of t he Code of State Property 
provided t ha t offi cia ls appointed in thi s capacity could not s imulta
neous ly exe rcise the function of Government Comm issione r. Thus, in the 
insta nt case, the Commission er 's fun ctions had bee n exe rcised befor e th e 
Court of Appeal by the Deputy Director of Revenue for C ha re nt e-
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Maritime, who was standing in for the Vicnnc Director of Revenue; the 
State had been represented in the contentious proceedings by another 
official from the Charente-Maritime Revenue Department. Accordingly, 
the roles of Government Commissioner and representative of the 
expropriating authority had not been held simultaneously by one and the 
same person. In itself, the fact that these two officials belonged to the 
same administrative entity was not evidence of any imbalance, for two 
reasons: the Commissioner was not representing the expropriating local 
authority in the proceedings and, consequently, was not defending 
the same interests as those with which the State's representative 
was entrusted; and Article 6 § I did not prevent a main party and 
an associated party from defending a common cause once adversarial 
proceedings had begun. 

28. The Government added that the Government Commissioner's 
submissions, both written and oral, were subject to adversarial argument. 
For example, precedent obliged the Commissioner to table his submissions 
with the Expropriations Division's registry at a sufficiently early stage to 
enable the parties to take cognisance of them prior to the hearing, failing 
which they would be declared inadmissible. Thus, the parties had an 
opportunity to discover the Government Commissioner's opinion and, if 
necessary, to request an adjournment if a new ground was put forward. In 
addition, Articles R. 13-31 and R. 13-52 of the Expropriations Code 
provided that the parties and the Commissioner could develop at the 
hearing only those arguments set out in their memorials; consequently, 
the substance of the Government Commissioner's submissions at the 
hearing could not differ from the written arguments filed with the 
registry. Furthermore, contrary to the applicant's submission, the parties 
always had an opportunity to discuss the Government Commissioner's oral 
submissions by addressing the court after he had spoken. Article 3 7 of 
Decree no. 66-776 of 11 October 1966, adopted in application of Law 
no. 62-848 of 26 July 1962 (re-establishing the institution of Government 
Commissioner) which excluded this possibility, had been annulled by the 
Conseil d'Etat. The parties also had the option of replying to these 
submissions through a memorandum for the deliberations. 

In the instant case, the applicant had been informed of the Government 
Commissioner's submissions to the Court of Appeal, which were filed with 
the registry on 4 September 1995 and 9 May 1996; indeed, he had replied 
to them in his last memorial, dated 22 May 1996; he could not therefore 
claim that on the clay of the hearing he had been unaware of the substance 
of the Government Commissioner's oral submissions, and had not 
disputed the fact that they were identical in substance to the written 
submissions filed with the registry of the court. Equally, the applicant 
had had an opportunity to reply orally to the Government Commis
sioner's submissions at the hearing, and had not made use of it. 
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B. The Court's assessment 

I. Compliance with the principle ef equality f!farms 

29. The applicant complained firstly that the principle of equality of 
arms between the parties had been breached in the proceedings to 
establish compensation for expropriation as a result of the privileged 
position enjoyed by the Government Commissioner. 

30. The Court notes that the Government Commissioner takes part in 
all proceedings to establish compensation before those courts dealing with 
expropriation cases. He is not a member of these courts and does not 
participate in the courts' deliberations. Furthermore, he is distinct from 
State Counsel (Articles R. 13-8 and R. 13-9 of the Expropriations Code) 
and from the expropriating authority (he does not represent the latter and 
files separate submissions). 

However, the Government Commissioner does participate fully in 
proceedings before these courts to determine compensation: like the 
expropriated party and the expropriating authority, he takes part in 
the on-site visit (Article R. 13-27 of the Expropriations Code), he 
"present[s] oral observations and file[s] submissions", and he expresses 
a view on the assessment of the compensation for expropriation 
(Article R. 13-32 of the Expropriations Code); he is notified of the 
judgment at first instance (Article R. 13-36 of the Expropriations Code) 
and may appeal against it (Articles R. 13-4 7 and R. 13-49 of the 
Expropriations Code). 

The Court concludes from this that the Government Commissioner is a 
"party" to the proceedings for determining compensation, a status which 
the Conseil d'Etat acknowledges (see paragraph 16 above) and which, 
moreover, the Government do not deny. Consequently, the arrangements 
governing his participation in the proceedings are capable of raising an 
issue in terms of the principle of equality of arms. 

31. The Court points out that this principle is one element of the 
broader concept of fair trial, within the meaning of Article 6 § I of the 
Convention. It requires "a fair balance between the parties": each party 
must be given a reasonable opportunity to present his case under 
conditions that do not place him at a substantial disadvantage vis-a-vis 
his opponent (see, among other authorities, the following judgments: 
Ankerl v. Switzerland, 23 October 1996, Reports ef judgments and Decisions 
1996-V, pp. 1567-68, § 38; Niderbst-Huber v. Switzerland, 18 February 1997, 
Reports 1997-I, pp. 107-08, § 23; and Kress v. France [GC], no. 39594/98, § 72, 
ECHR 2001-VI). 

32. The Court observes that the Government Commissioner's role is 
essentially to guarantee the appropriate use of public money and, on 
that basis, to ensure in particular that the compensation awarded for 
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dispossession docs not exceed the real value of the expropriated assets. 
Accordingly, he defends interests similar to those defended by the 
expropriating authority, tending towards moderation of compensation 
assessments. In addition, as in the instant case, he sometimes belongs to 
the same administrative entity, and even the same entity at departement 
level, as the expropriating authority's representative. The Government 
Commissioner's role is entrusted to the Director of Revenue (Property) 
of the departement in which the Expropriations Division is based or 
delegated to another official from this administrative authority 
(Article 13-7 of the Expropriations Code). For its part, the State as 
expropriating authority is represented in certain departements - including 
Charente-Maritime - by officials from the same territorial Revenue 
Department (Property) (Articles R. 178 and R. 179 of the Code of State 
Property). Accordingly, a situation may arise, as it would appear to have 
done in the instant case, where the Government Commissioner is the 
hierarchical superior of the representative of the State as expropriating 
authority and a certain overlapping between these parties emerges. 

Whether regarded as a sharing out of representation of the 
community's interests in the compensation proceedings or as a 
strengthening of one party's position through the intervention of 
another, these circumstances undoubtedly weaken the expropriated 
party's position. However, they are not in themselves sufficient to 
constitute a breach of the principle of equality of arms. This type of 
situation occurs frequently before the courts in the Council of Europe's 
member States: either one party faces several main parties which are 
defending similar or concomitant interests, or the main opposing party 
and an associated party defend the same argument. 

In other words, the fact that a similar point of view is defended before a 
court by several parties does not necessarily place the opposing party in a 
position of "substantial disadvantage" when presenting his case. 

33. It remains to be ascertained whether, in the instant case, in view of 
the arrangements for the Government Commissioner's participation in 
the proceedings, the "fair balance" that ought to prevail between the 
parties was respected. 

34. In the course of the proceedings each of the parties presented their 
valuations of the expropriated asset; this was the core of the trial, and the 
valuation depended on the state of the property market. For this purpose, 
they were obliged to submit to the court terms of comparison drawn from 
genuine property transfers; from the evidence submitted by the parties 
the court selected those examples which it considered to be most 
representative of the property market. 

As noted above, the Government Commissioner's tasks are entrusted 
to the Director of Revenue (Property) of the dej;artement in which the 
Expropriations Division is based or delegated to another official from 
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this administrative authority. In that basis, he, like the expropriating 
authority, has access to the land charges register, which lists all property 
transfers. Expropriated parties have only limited access to this register, 
which is not open for free consultation by individuals: they may receive 
information and extracts subject to the condition of strictly limiting the 
references searched for (Article 39 of Decree no. 55-1350 of 14 October 
1955). Thus, even at this stage, the expropriated party is at a dis
advantage vis-a-vis his opponents. 

35. Furthermore, at first instance, no text requires the Government 
Commissioner, unlike the other parties (Articles R. 13-22 and R. 13-23 of 
the Expropriations Code), to give notice of his pleadings; it is enough ifhe 
files them with the registry, and he is not even obliged to inform the other 
parties that this has been done. In addition, he is the last to speak, both at 
first instance and on appeal (Articles R. 13-31 and R. 13-32 of the 
Expropriations Code). 

36. Finally and above all, both at first instance and on appeal 
(Article R. 15-53 of the Expropriations Code), the Government 
Commissioner's submissions assume particular significance where they 
tend towards a lower valuation than that proposed by the expropriating 
authority. 

It follows from Article R. 13-35 of the Expropriations Code that "the 
judge rules within the limits of the parties' submissions ... and of the 
Government Commissioner's submissions where the latter proposes a 
valuation that is lower than that of the expropriating authority"; 
Article R. 13-36 of the same Code adds that, in such a situation, "where 
the judgment rejects the Government Commissioner's submissions ... , it 
must specifically state the reasons for such a rejection". 

The Court understands the spirit of this rule and the logic on which it is 
based: the duties of Government Commissioner are entrusted to the 
Director of Revenue (Property), who, by virtue of his powers in the 
administrative, tax and property fields, is well versed in the techniques of 
property valuation and expert analysis, and has access to the most 
relevant information in this field; thus, he appears to be the party best 
placed to advise the court on the value of the expropriated assets, and 
addresses it in what might be described as a task of "expert analysis". 

Nevertheless, this rule has the effect of binding the judge to a 
considerable extent; the judge does not necessarily have the same 
experience in property valuation as the Director of the Revenue 
Department, may not appoint another expert at first instance 
(Article R. 13-28 of the Expropriations Code) and may ask for another 
expert opinion on appeal only " [ e J xceptionally ... on the basis of a 
reasoned order" (Article R. 13-52 of the Expropriations Code). 
Admittedly, the expropriated party has the option of producing his own 
expert opinion at his own expense, but the court is not obliged to take it 
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into account m the same way as the Government Commissioner's 
submissions. 

It should be added that this rule necessarily works against the 
expropriated party, since the court is not obliged to provide any 
particular explanation when rejecting the Government Commissioner's 
submissions where these contain a valuation that is higher than that 
proposed by the expropriating authority. 

3 7. In sum, the expropriated party in compensation proceedings is 
faced not only by the expropriating authority but also by the Government 
Commissioner; the Government Commissioner and the expropriating 
authority (which, in certain cases, is represented by an official from the 
same administrative entity as the Government Commissioner) enjoy 
significant advantages as regards access to relevant information; in 
addition, the Government Commissioner, who is simultaneously both an 
expert and a party to the proceedings, occupies a dominant position in the 
proceedings and wields considerable influence with regard to the court's 
assessment (see, mutatis mutandis, Biinisch v. Austria, judgment of 6 May 
I 985, Series A no. 92). In the Court's opinion, all this creates an 
imbalance detrimental to the expropriated party that is incompatible 
with the principle of equality of arms. Consequently, it concludes that in 
this case there has been a breach of this principle and a violation of 
Article 6 § l of the Convention. 

2. Compliance with the adversarial principle 

38. The applicant complained firstly that, 111 the context of the 
proceedings before the Court of Appeal, the Revenue Department of 
Charente-Maritime refused to produce the documents listed in the 
"study of the local property market" appended to its memorial of 13 April 
1995. 

The Court points out that the concept of fair trial implies in principle 
the right for the parties to a trial to have knowledge of and comment on all 
evidence adduced or observations filed (see Lobo Machado v. Portugal and 
Vermeulen u. Belgium, judgments of 20 February 1996, Reports 1996-1, 
pp. 206-07, § 3 l, and p. 234, § 33, respectively, and Nideriist-Huber and 
Kress, both cited above, p. 108, § 24, and § 74 respectively). In its opinion, 
the adversarial principle, thus defined, docs not require that each party in 
"civil" cases must transmit to its opponent documents which, as in the 
instant case, have not been presented to the court either. 

39. The applicant further submitted that no text obliged the 
Government Commissioner, at first instance, to provide copies of his 
written submissions to the parties or file them with the registry at an 
early enough date to enable the parties to inspect them and to prepare a 
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reply; there was not eve n an obligation to inform the parti es tha t 
submiss ions had bee n fil ed. 

Th e Court cons iders this shortcoming incom pa tible with the 
adver ·a ri a! principle, eve n if the case-law (see paragraph 18 a bove) and 
pract ice have rem edied it somewha t. H owever, in the prese nt case, it 
must be recogni sed that a lthough no legal provision imposed such a 
procedure the applicant was sent t he subm iss ions on the day befo re the 
schedu led hearing a nd subsequent ly app li ed successfully for a n adjourn
ment , t hus enabling him to pre pare a re ply in sat isfacto ry conditions. 
Accordingly, he cannot compla in of a breach of the adversari a l principl e 
in this respect. 

40. Fina lly, t he applicant compla ins t hat, at hea rings before the 
Expropriat ions Divisions, the Governme nt Commiss ione r is the last to 
speak. 

As just noted, the a pplicant had been se nt the Government 
Comm iss ioner's written subm iss ions before t he hea ring, both a t first 
instance and on appea l, in circumstances which e nabled him to pre pare a 
wr itt en reply. In addition, he was ab le to submit a memorandum for the 
deliberat ions, as indeed he d id befor e the Court of Appeal. The Court 
concludes from this that th e a pp li cant had a n opportunity to reply to the 
Government Commiss ione r in sat isfactory conditions (see, for exa mple, 
mulalis mulandis, Kress, cited above, § 76), so that th e adversaria l principle 
was not breached in t hi s respect eithe r. 

II. APPLICATION OF ARTICLE 4 1 OF THE CONVENTIO 1 

4 1. Article 4 1 of the Conve ntion provides : 

"If the Court finds tha t there has been a violation of the Convention or the Protocols 

thereto, a nd if th e int erna l law of th e Hig h Contracting Party concerned a llows onl y 
pa rti a l re para tion to be made, the Cou rt sha ll , if necessa ry, a ffo rd just sa tisfaction 10 

the injured party." 

A. Damage 

42. The a pplicant sought 490,395.40 e uros (EUR) in respect of 
pecunia ry damage, which corresponded to the d iffe rence be tween the 
compensat ion for expropr ia tion that , in his opinion, he shou ld have 
received (EUR 714,932.52) and the sum which he had been awarded by 
the Expropriations Divisions (EUR 224,53 7 .1 2). He also reques ted th e 
payment ofEUR 30,489.80 for non-pecunia ry damage. 

43. According to the Govern ment , in t he a bse nce of a causal link 
between a ny vio lat ion of th e Conve ntion which the Court might find and 
the a ll eged pecun iary damage, the app licant's claims should be rej ected. 
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As to non-pecuniary damage, they considered that it would be sufficiently 
compensated by the finding of a violation. 

44. The Court cannot speculate as to what the outcome of the 
proceedings complained of would have been had the violation of Article 6 
§I of the Convention not occurred (see, for example,Afantovanelli v. France, 

judgment of 18 March 1997,Reports 1997-II, p. 438, § 40); accordingly, the 
applicant's claims regarding alleged pecuniary damage must be 
dismissed. As to the non-pecuniary damage, the Court considers it 
sufficiently compensated by the finding of a breach. 

B. Costs and expenses 

45. The applicant sought reimbursement of the costs of representation 
before the Expropriations Division of the Poitiers Court of Appeal, namely 
29,650 French francs (EUR 4,520. l I), which included value-added tax 
(VAT); he produced a bill of costs dated I March 1995. 

The applicant also sought reimbursement of costs and expenses 
incurred in the proceedings before the Court, namely EUR 13,973.86, 
including VAT; he produced two statements of fees and costs, elated 
25 November and 5 December 2002. 

46. According to the Government, there was no need to reimburse the 
costs incurred by the applicant before the national courts, as these had not 
been incurred in see king to prevent or redress the violation. Only those 
costs and expenses incurred before the Court would be eligible for 
reimbursement, provided that the relevant vouchers were produced. 

47. The Court points out that, where it finds that there has been a 
violation of the Convention, it may award the applicant not only the costs 
and expenses incurred before it but also those incurred before the national 
courts for prevention or redress of the violation (see Hertel v. Switzerland, 
judgment of 25 August I 998, RejJorts I 998-VI, p. 2334, § 63). 

The Court points out, firstly, that the applicant provided relevant 
documents in support of his claims. 

It considers, furthermore, particularly in view of the complexity of the 
issues raised and the diligence of the applicant's counsel, that the sums 
sought in respect of the costs and expenses incurred in the proceedings 
before it are not excessive; it therefore allows this part of the applicant's 
claims in full. 

Finally, it notes that the applicant specifically raised an argument 
before the Expropriations Division of the Poitiers Court of Appeal based 
on an infringement of his right to a fair trial stemming from the 
procedures governing the Government Commissioner's intervention; it is 
therefore appropriate to consider that a part of the costs incurred before 
that court were intended to "prevent or redress" the violation found. The 
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Court consid ers it r easona ble to award the app li cant EUR 2,000 in this 
res pect, VAT includ ed. 

In conclus ion, th e Court awards the app licant EUR 15,973 .86, VAT 
included , for cos ts a nd ex pe nses. 

C. Default interest 

4·8. The Court cons ide rs it appropriate tha t the d efau lt inte res t shou ld 
be based on the marg ina l lending ra te of the E u ropean Centra l Ba nk , to 
which shou ld be added three perce ntage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

1. Holds that the re has bee n a violat ion of Articl e 6 § 1 of the Conve ntion ; 

2. Holds t ha t the findin g of a violation const itu tes in itself sufficient just 
satisfaction for the non-pecuniary da mage sust a ined by the appli can t; 

3. Holds 
(a) that the res pond ent State is to pay to the a pplicant , within three 
months from the date on which th e judgment becom es fin a l according 
to Art icle 44 § 2 of th e Co nve ntion , EUR 15,973.86 (fift ee n thousand 
nin e hundred and seventy-three euros eighty-s ix ce nts) in res pec t of 
cos ts a nd ex penses, inclusive of va lu e-added tax; 
(b) t ha t from the expiry of th e above-mentioned three months until 
set tl e ment sim ple inte res t shall be payable on th e above amount at a 
ra te equal to the marginal lending rate of the Europea n Centra l Ba nk 
during th e default per iod plus three perce ntage points; 

4. Dismisses the rem a inde r of th e app li cant 's claim for just sati sfact ion . 

Done in French, a nd not ifi ed in wr iting on 24 April 2003, pursuant to 
Rul e 77 §§ 2 a nd 3 of th e Rul es of Court. 

Vince nt BERGER 
Reg istra r 

G eorg R ESS 
Pres ide nt 





POL TORA TSKIY v. UKRAI1 E 
(Application no. 38812/9 7) 

FO URTH SECT IO N 

J UDGMENT OF 29 APR IL 2003 1 

1. English orig ina l. Five simila r judg mcnts were de live red by the Court on the same day in 
Kuznetsov v. Ukraine, no. 39042/97, Nazarenko v. Ukraine, no. 39483/98, Dankevich v. Ukraine, 
no. 40679198,Aliev v. Ukraine, no. 4 1220/98, a nd Khokhlich v. Ukraine, no. 4 1707/98. Copies a rc 
obta ina ble from the Registry and a rc ava il able on the Court 's Inte rnet sit e. 





POLTORATSKJ Y v. UKRAI NE J UDGMENT 91 

SUMMARY 1 

Conditions of detention of a person sentenced to death 

Article 3 

Inhuman or degrading treatment - Condi tions of deten tion of a person sentenced to death -
Uncertainry and anguish resulting from dea th sentence - Diminishing risk of execution 

fa llowing moratorium and subsequent commutation of sentence to life imprisonment ~ 
Material condit ions of detention - Confinement to cell twenry-Jour hours a day - Lack of 
natural light - Lack of opportunif:Y far exercise and activities - Lack of contact with others -
A bsence of intention to humiliate 

* 
* * 

The a ppl icant was se nt enced to dea th in 1995. Th e sentence was uphe ld in 1996 
a nd he was transferred to a n isola tion block to awa it execution. H owever , a 
mora torium on capita l punishm ent was decla red in 1997 a nd a ll d eath se nt ences 
wer e commuted to life imprisonm ent by a law adopted in 2000. According to the 
a pplicant, a secre t instruction a ppl ying to priso ners se nte nced to dea th preve nted 
him enj oying hi s rights, including exercise in th e open air, access to televis ion a nd 
newspa pers and rece ipt of food pa rcels. H e a lso submitted that he was prohibit ed 
from corresponding until Septe mbe r 1997 a nd tha t he was not a llowed to rece ive 
visits from a pri es t (until Dece mbe r 1998) or, initially, from hi s fath e r. Fa mily 
visits we re th ereaft e r li mit ed to one per month. I t was furth er a ll eged tha t the 
a pplica nt was beaten on severa l occas ions in 1998. In th a t respect , th e a uthoriti es 
in fo rm ed hi s pa rent s that a ft e r thoroug h inves tigat ions the a ll egations had bee n 
found to be unsubstantiat ed. As th e a ppli cant 's a llega tions conce rning th e 
conditions of hi s dete ntion we re disput ed by th e Gove rnm ent , th e Europea n 
Commiss ion of Hum a n Ri ghts carried out a n inves tiga tion. A de legation vi it ed 
the pr ison in Nove mber 1998 a nd took evide nce from witn esses . The Commi ss ion 
found tha t it was imposs ibl e to e ta bli h beyond reasonabl e doubt th a t th e 
a pplica nt had been subj ec ted to th e ill -treatm ent which he a ll eged . Howeve r, no 
in vf's t iga tion a ppeared to have bee n carri ed out by any dom es tic a uthority oth er 
tha n those direct ly involved , whil e th e medica l ce rtifica te produced was da ted two 
months a ft er th e a lleged incidents. The Commission de legates found tha t the 
a pplicant was he ld in a s ing le ce ll with a n ope n toil e t , a was hbas in with cold 
wa ter, two beds, a ta ble a nd a bench, ce ntral heating a nd a window with ba rs. Th e 
li ght was on co ns ta ntly a nd inma tes were frequ e ntly obse rved by priso n ward ers 
through a spy hole. Moreover , until May 1998 inm a tes had not bee n a llowed to 
have da ily ou tdoor wa lk s a nd th e windows of their ce ll had bee n co mple tely 

I. This summ a ry by the Registry does no t bind th e Court. 
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shuttered. The Commission accepted the applicant's evidence that conditions had 
been worse prior to the delegates' visit. With regard to family visits, it noted that 
virtually all requests by the applicant's parents had been granted, but for dates two 
or three months after submission of the requests. Furthermore, \'is its took place in 
the presence of warders who could intervene. With regard to correspondence, the 
Commission noted that the applicant had sent and received a number of letters. 
However, the rules allowed the applicant to send only one letter per month to his 
family and all his correspondence was censored. Finally, while it had not been 
established with sufficient clarity whether permission for a priest to ,·isit had 
been requested, there had been no regular visits. 

Held 
(l) Article 3: (a) It had not been established to the requisite standard of proof 
that the applicant was ill-treated in prison in breach of this pro,·ision. 
Conclusion: no ,·iolation (unanimously). 
(b The Commission had concluded that the imTstigations had been both 
perfunctory and superficial and did not reflect any serious effort to discover what 
had really occurred. The Court shared the findings and reasoning of the 
Commission and concluded that the applicant's claim that he was ill-trcatrd had 
not been subjected to an cffecti\'e investigation by the domestic authorities. 
Conclusion: \'iolation (unanimously). 
(c) As to the conditions of the applicant's detention, the Court had jurisdiction to 
examine the applicant's complaints in so far as they related to the period after 
11 September 1997, when the Convention came into force in respect of Ukraine. 
However, in assessing the effect of the conditions, it could also have regard to the 
overall period of his detention and to the conditions during that period. The Court 
accepted that the applicant must initially ha\'e been in a state of uncertainty, fear 
and anguish as to his future but it considered that the risk of execution and the 
accompanying fear and anguish must have diminished as time went on. It relied on 
the findings made by the Commission delegates and also had regard to reports of 
the European Committee for the Prevention of Torture. It viewed with particular 
concern the fact that the applicant, until May 1998, was locked up in his cell for 
twenty-four hours a day and had no access to natural light, no opportunity for 
outdoor exercise and little or no opportunity for other acti\'ities or for human 
contact. Detention in unacceptable conditions of that kind amounted to 
degrading treatment, and the situation was aggravated by several other factors, 
including the fact that throughout the period in question the applicant was 
subject to a death sentence. While there was no evidence of a positive intention to 
humiliate or debase him, the conditions must nevertheless ha\'e caused him 
considerable mental suffering, diminishing his human dignity. Although 
significant improvements had taken place after May 1998, the applicant had 
already been in detention for thirty months by then. Furthermore, the serious 
economic difficulties encountered by Ukraine could not explain or excuse the 
unacceptable conditions of the applicant's detention. 
Conclusion: violation (unanimously). 
(2) Article 8: The restrictions on visits and correspondence constituted 
interferences with the right to respect for family life and correspondence. The 
conditions of detention of persons sentenced to death were at the material time 
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governed by a n instruct ion which was an int erna l a nd unpublished document no t 
access ible tu the public. Th e int erferences were consequently not " in accord a nce 
with the law". 
(3) Arti cle 9: The Comm iss ion had fou nd it es tablished tha t th e a pplica nt was not 
a ble to pa rticipate in th e week ly re li g ious se rvice ava ila ble to o th er pri soners a nd 
that he was not in fac t vis ited by a pri es t until Dece mber 1998. Th is s ituat ion 
amounted to an int erfere nce with th e exercise hi s " freedom to man if'es t [his] 
relig ion or belier' and, in so far as the above-me ntion ed instruction did not 
con ta in any provision concern ing the rig ht to be visited by a priest, the inter
ference was not "prescribed by law". 
Conclusion: violat ion (una nimously). 
Art icle 4 1: The Court made awards in res pect of non -pecuni a ry dam age a nd in 
respect of cos ts and ex pen cs. 
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In the case of Poltoratskiy v. Ukraine, 
The European Court of Hum a n Rig hts (Fourth Section), s itting as a 

C ha mber composed of: 
Sir N icolas BRATZA, President, 
Mrs E. PALM , 
Mr J. MAKARCZYK, 
Mrs V. STRA.Zr\ ICK.A., 
Mr 1. FISC HBACH, 
Mr V. BUTKEVYC H, 
Mr R . MAAUSTE,judges, 

a nd Mr M. O 'BOYLE, Section Registrar, 
H aving d eli berat ed in private on 25 M a rch 2003, 
D e live rs the fo ll owing judg m ent , wh ich was a dopted on tha t d a t e: 

PROCEDURE 

I. Th e case orig ina ted in a n a ppli cat ion (no. 388 12/ 97) aga inst 
Ukra ine lodged with th e European Co mm iss ion of Huma n Rig hts 
(" the Comm iss ion ") under form er Art icl e 25 of th e C onve ntion fo r 
the P ro tecti on of Hum a n Ri ght s a nd Funda me nta l Freedoms (" th e 
Conve ntion") by a U kra inia n na tiona l, Mr Boris lav Yevge nyevich 
Polto ra tskiy (" the a ppli cant"), on 19 September 1997. 

2. Th e a ppli cant was represent ed by his fa the r, Mr Y.N. Polto rats ki y, 
by Mr I.G . Vos koboynikov a nd la te r by Mr 0.0. Kos tyan. The U kra inia n 
Governme nt (" the Gove rnm ent ") we re re prese nt ed by the ir Agent, 
Mrs V. Lutkovska, of the Minis try of Just ice. 

3 . Th e case concerned t he conditions to which the a pp licant was 
subj ec ted on d eath row in lvano-Frankivs k Pri son and his t rea tm ent t here . 

4 . Th e a pp li cation was declared pa r t ly a dm issible by the Comm iss ion 
on 30 O ctober 1998. Between 23 a nd 26 Nove mber 1998 Lh e Com m iss io n 
carri ed out a fac t-finding vis it to Kyiv a nd to lva no-F ra nkivs k Priso n. In its 
report of 26 O ctober 1999 (for me r Articl e 3 1 of t he Conve nti on) 1, it 
expressed the opinion th a t the r e had been no viola ti on of Articl e 3 o f th e 
Conve nt ion in respec t of t he a pp li cant 's compla ints rela ting to ill
treatm enl in lvano-Fra nkivs k Pri son (una nimous ly) , tha t t he re had bee n 
a vio la ti on of Articl e 3 as a result of the cond it ions of Lh e a pp li cant 's 
detention the re (un a nimous ly), tha t the re had bee n a vio la tio n o f 
Art ic le 3 as a res ult of th e fa ilure to ca rry out a n effective inves tiga tio n 
into th e a pplican t's a ll ega ti ons of ill-t rea tm ent in pri so n (twe nty-fo ur 
votes to one), tha t the re had bee n a vio la ti on of Articl e 8 (un a nimously) 
a nd tha t the re had been a vio lation of Arti c le 9 (un a nim ous ly) . 

I . . \lote by the Regist91. A copy of the Comm iss ion 's report is obta in able from th e Regist ry. 
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5. The application was referred to the Court, in accordance with the 
provisions applicable prior to the entry into force of Protocol No. 11 to the 
Convention, by the Commission on 11 September 1999 (Article 5 § 4 of 
Protocol No. 11 and former Articles 47 and 48 of the Convention). It was 
allocated to the Fourth Section of the Court (Rule 52 § I of the Rules of 
Court). Within that Section, the Chamber that would consider the case 
(Article 27 § I oft he Convention) was constituted as provided in Rule 26 § I. 

6. Having consulted the parties, the President of the Chamber decided 
that in the interests of the proper administration of justice, the 
proceedings in the present case should be conducted simultaneously with 
those in Nazarenko u. Ukraine, Alieu u. Ukraine, Dankevich v. Ukraine, Khokhich 
u. Ukraine and Kuznetsou u. Ukraine (applications nos. 39483/98, 41220/98, 
40679/98, 41707 /98 and 39042/97) (Rule 43 § 2). 

7. The applicant and the Government each filed observations on the 
merits (Rule 59 § l). 

8. On 1 November 2001 the Court changed the composition of its 
Sections (Rule 25 § l). This case was assigned to the newly composed 
Fourth Section. 

THE FACTS 

I. THE CIRCUMSTANCES OF THE CASE 

A. Outline of events 

9. On 12 December 1995 the lvano-Frankivsk Regional Court 
( o6JiaCHMH CYLI) convicted the applicant of the murder of four persons, 
sentenced him to death and ordered the confiscation of his personal 
property. 

10. On 22 February 1996 the Supreme Court (BepxoBHMH CYLI) upheld 
the judgment of the first-instance court. The applicant was transferred by 
the authorities responsible for the isolation block of the lvano-Frankivsk 
Regional Directorate of the Ministry of the Interior (ALIMiHiCTpauiH 
CJiiL\'-IOro i10JIHTopy YnpaBJiiHHH MiHiCTepcrna BHyTpimttix cnpas) to 
one of the cells intended for persons awaiting execution of the death 
sentence. 

11. A moratorium on executions was declared by the President of 
Ukraine on 11 March 1997. In judgment no. 11 pn/99 of 29 December 
1999, the Constitutional Court of Ukraine held that the provisions of the 
Criminal Code concerning the death penalty were contrary to the 
Ukrainian Constitution. As a result, death sentences were commuted to 
life imprisonment by Law no. 1483-III of 22 February 2000. 

12. On 2June 2000 the lvano-Frankivsk Regional Court commuted the 
applicant's death sentence to life imprisonment. 
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B. The facts 

13. The facts of the case conce rning the conditions of th e a pplicant 's 
detention in Ivano-Fra nkivsk Prison a nd the events during hi s t ime there 
a re di sputed. 

14. The facts as prese nted by th e a pp licant a re se t out in paragra phs 17 
to 23 be low. The facts as prese nted by the Gove rnm ent a re set out in 
paragraphs 24 to 30. 

15. A description of t he materi a l submit ted to th e Commiss ion a nd to 
the Court will be fo und in paragrap hs 3 1 to 58 below. 

16. The Commiss ion, in order to es ta blish th e fac ts in the light of 
the di spute over the conditions of t he a pplicant 's dete ntion a nd the 
even ts which occurred in Iva no-Fran kivs k Prison, conducted it s own 
inves tiga tion pursua nt to form er Article 28 § I (a) of t he Conve ntion. T o 
t hi s e nd , t he Commiss ion exa mined a se ri es of docum ents submi tted by 
the a pplicant a nd the Gove rnm ent in support of th eir respective 
asse rt ions and a ppoin ted th ree delegates to ta ke evide nce from witnesses 
a t a hearing conducted at t he Minist ry of Just ice in Kyiv on 23 and 
26 ovem ber 1998, and in Iva no-Frankivsk on 24 and 25 November 1998. 
T he Com m iss ion 's assess m ent of t he evide nce a nd its findi ngs of fact a re 
summar ised in paragraphs 59 to 75 be low. 

1. The facts as presented by the applicant 

17. On 12 December 1995 th e Ivano-Frankivs k Regional Court 
co nvicted the a pplican t of the m urder of fo ur pe rsons, se nte nced hi m to 
dea th and orde red the confi scati on of hi s persona l prope rty. Aft er the 
fir st-instance judgme nt, he was placed in a sepa rate ce ll. H e was not 
a llowed to wr ite to his fam ily, nor could he be visit ed by his lawye r. H e 
app li ed severa l t imes fo r perm iss ion to mee t hi s lawyer . 

18. O n 22 Februa ry 1996 the Supreme Court uphe ld the judgment of 
t he first-instance cour t. On a decision of t he a ut hori t ies respo nsibl e fo r 
th e isola ti on block of the Ministry of the In te rior, the a ppli cant was 
transferred to a ce ll intended fo r pri sone rs awaiting execution of the 
death sen te nce. On 30 March J 996 the a pplicant 's lawye r a pplied to see 
th e a pplicant in o rder to g ive him th e Suprem e Court 's decision in the 
case. The prison gove rnor did not grant hi m pe rmiss ion to do so. 

19. Condi t ions of deten tion of persons sente nced to dea th we re 
gove rned by the Pre-Tria l Deten tion Ac t 1993 ("t he Act") a nd by an 
inst ruct ion of 20 Ap ril 1998 ("t he Inst ruct ion"), whose con te nt rema ined 
top secre t. U nder the te rm of th e Instruction, exe rcise in the open a ir, 
watching te levision, buying newspape rs and rece iving food pa rce ls from 
re la tives were prohibited. The Instruction therefore prevented the 
a pplicant from enjoying t he rights guaranteed by t he Act. 



98 POLTORATSKIY v. VKRAINEJUDGMENT 

20. In a reply by the deputy head of the Ivano-Frankivsk Directorate of 
the l\linistry of the Interior to a complaint by the applicant's father 
concerning the conditions of the applicant's detention, reference was 
made to the Instruction. l\foreovcr, according to information received by 
the applicant's father from the deputy governor of the prison, it appeared 
that the Act did not apply to him. Had the Act been applicable to the 
applicant, he would have been entitled under sections 9( I) and 13 to take 
daily exercise in the open air, to receive parcels twice a month and to watch 
television. Howe,·er, this was strictly prohibited between 1995 and 1998. Up 
to September 1997 the applicant was also prohibited from sending and 
receiving letters. It \.ms only then that the deputy governor of the prison 
orally informed the applicant's mother that he could send and receive 
letters. Moreover, his father was refused permission to visit him on 29 May 
1995 and 1 Ojune and 31 July 1996 without any explanation from the prison 
authorities. From July 1996 onwards, instead of monthly visits which would 
last up to two hours, the applicant's father had been allowed to visit the 
applicant only once every three months for not more than one hour. 

21. As regards visits from a priest, the applicant's father and members 
of the clergy repeatedly but unsuccessfully applied to the prison 
authorities and those responsible for the isolation block of the Ivano
Frankivsk Regional Directorate of the Ministry of the Interior for the 
applicant to be allowed to receive a visit from a priest. 

22. The applicant finally stated that he had complained se\'Cral times 
about the conditions in which he was being held. He had also 
unsuccessfully applied to the prison authorities for permission to lodge 
an application with the European Commission of Human Rights. 

23. In a letter to the Commission of6 March 1998, the applicant's father 
stated that on 4 March 1998 he had seen his son, who had told him about a 
check-up carried out by a commission from the ~Iinistry of the Interior in 
mid-February 1998. After the commission had left, the applicant had been 
transferred lo a cell that was worse equipped and dirty. The window in the 
cell had been fully shuttered. The bucket for flushing the toilet had been 
taken away and the toilet could not therefore be cleaned properly, which 
had caused an unbearable smell. Moreover, the applicant had been given 
only 25 cl of hot water to prepare tea and milk. All his dishes had been 
removed. His Bible had been taken away. He had not been allowed to read 
periodicals and his notebook and calendar had been confiscated. 

2. 'fhc/acls a1 presented b;· the Government 

24. The Government stated that the legal status and conditions of 
detention of persons sentenced to death were governed by the Act and 
the Code of Criminal Procedure. Pursuant to section 8 of the Act, a 
person sentenced to death was kept in custody away from other 



POLTORATSKIY v. UKRAINE J UDGMENT 99 

prisone rs. Th e cell to which the applicant had been transferred aft er hi s 
sentence had becom e fina l complied with the sanitary and hygiene ru les 
laid down in sect ion 11 of the Act: the ce ll meas ured 9 sq. m a nd had a bed, 
a tabl e, a radio , suffi cient na tura l and electric light , heating, running 
water and a toi le t. 

25. The applicant was provided with three meals a day, s tandard 
clot hing and foo twear as well as othe r art icles of eve ryday use. Medica l 
ass istance, treatment, prophylact ic and a nti-epid em ic measures were 
a rranged a nd impl eme nted in accorda nce with the legislat ion on hea lth 
protection. 

26. Accord ing to sect ion 12 of the Act, prior to the sente nce being 
carried out, prisoners se ntenced to dea th were, as a ru le, a llowed visits 
from re lat ives and other perso ns not more than once a month , by writt en 
permi ss ion of th e court with in whose jurisd ict ion the case fe ll. T he lengt h 
of a visit was two hours maximum. Afte r a case had been dea lt with by an 
appe ll ate court, visits by lawye rs and legal ass is tan ts could be a llowed by 
the head of the Central D irectorate of the M.inistry of the Interior, th e 
head of the Regiona l Directorate of the Ministry of the Interior or hi 
deputy responsible fo r the iso lat ion block. Acco rding to sect ion 12 of t he 
Act, visits by defence cou nse l were a llowed without any li mits as to th e ir 
number and lengt h. 

27. On 13 December 1995, aft er th e first-instance judgment, the 
appli cant 's pa rent s and lawye r rece ived permiss ion to visit him. The 
parents visited the app li cant on 15 Decem ber 1995 a nd inJanuary 1996. 
The applicant's lawyer visited him on 2 1 December 1995 and on 7 J an uary 
1996. During the period fr om 22 Febru ary 1996 to 29 December 1997, the 
parents app li ed to the Iva no-Frankivsk Regiona l Directora te of th e 
Mi nistry of th e In terior fo r permission to visit t he applicant on 
24 Febru a ry, 4 March, 5 Apr il , 4 May, 2 July, 1 O ctobe r, 18 1ovember 
and 25 Dece mber 1996, a nd on 3 a nd 20 June and 19 September 1997 . 
They were granted permiss ion for visits on 24 Februa ry, 5 March, 5 Apr il , 
4 May, 2 Jul y, 4 Octobe r and 4 Dece mber 1996, and on 4 March, 4 Jun e, 
4 September and 4 Dece mber 1997. 

28. Th e app licant 's lawye r appli ed for pe rmiss ion to vis it the applicant 
on 25 Apri l, 11 Novembe r, a nd 18 a nd 19 Dece mber 1996. Permission was 
gra nted for a first visit on 7 May 1996 and on the other occas ions as 
reques ted. 

29. Persons sentenced to death were a llowed to send an unlimited 
number of le tte rs. During the period 1995-98 the appli cant sent thirty
one le tt ers: twenty-four lette rs rela ted to his criminal case and seven 
letters we re to his rela t ives. The applicant applied fo r t he fir st t ime to 
the Regiona l Directora te of the M inistry of t he In te rior for permiss ion to 
send lett e rs to his rela tives on 17 September l 997 . Th ereaft er he sent 
lett ers to hi s parents on 19 a nd 26 November and 3 1 December 1997, and 
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on 5, 16, 20 a nd 30Janu a ry, 3 Febru ary, 11 March, 6 Apri l, 15 May, 17 Jun e, 
6 Jul y, I 0 August, 15 September, 22 October, 13 November a nd 
11 December 1998. He rece ived lett ers from his parents on 18 a nd 
29 September, 19 O ctobe r, 20 Nove mber and 24 Dece mber 1997, and on 
16 and 26 J a nu ary, 6, I 0 a nd 23 February, 14 a nd 16 March, 17 April , 
14 May, I a nd 8 Jun e, I and 30 July, 20 August, 29 September, I 0, 22 a nd 
27 Octobe r, 4, 20, 26 a nd 30 ovember a nd 4, 17 and 2 1 December 1998. 

30. The Governm ent rurthe r submit ted that the Prosecutor-Genera l 
had conducted a thorough inves tiga tion into the app li cant 's a nd his 
parent s' compla ints conce rn ing the appli ca tion or ill egal met hods or 
inves tigat ion in the a pplicant 's case, namely torture a nd bruta l a nd 
inhum a n treatment. Th e a ll egations had not bee n proved a nd had bee n 
found unsubstantiated. In fact, compla in ts by the a pplicant , hi s parents, 
hi s represe ntative and hi s derence counse l we re rece ived on 11 March, 
8 Apri l, 13, 14 a nd 29 May, 24July, 11 September and 25 O ctober 1996, 
and on 5 and I 7 March, 19 May a nd 25 J uly 1997, a nd a nswered on 20 a nd 
23 March, 23 a nd 24 April , 23 May, 27 June, I August, 30 September a nd 
14 November 1996, and on 28 and 3 1 March and 20 May 1997 . On 3 1 July 
1997 the exchange or le tt ers and the proceedings conce rning the 
compla in ts filed by th e applicant a nd hi s pa rents were terminated 
pursu a nt to section 12 of the Act. 

C. Documentary evidence 

3 1. In a lette r of 26 May 1998 th e prison governor rep li ed to a 
compla int lodged by th e a pp li cant's father on 10 May 1998 informing 
him tha t pe rsons sente nced to death were a ll owed to se nd twelve le tt e rs 
a yea r. H e a lso stated that the applica nt was awa re or hi s right s a nd 
ob ligat ions. 

32. In a lett er or 10 August l 998 the Ivano-Frank ivsk regional 
prosecutor informed the applicant's fat her that vis its and corres
pondence of persons sentenced to death were governed by the Instruction 
and not by t he Act to which the app licant's ra th er had referred in hi s 
compla int. 

33. In a written compl a int of 4 September 1998 addressed to the 
region a l prosecutor th e a pplicant's parents stated, inter alia, that they 
had not see n t he appli cant for three months , that since 5 July 1998 they 
had not rece ived any letters from him , that on 2 September 1998 they had 
becom e aware that the applicant had been beaten and humiliated, that 
Mr Ivas hko, the deputy governo r of th e prison, had interve ned during 
the ir visit on 2 September 1998 when th e app licant had spoken about his 
conditions of detention, and that, for a pe riod of one year and six months , 
the app licant had bee n denied the possibi lity of a visit from a pries t , 
despite hi s requ es ts. 
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34. In a lett er of 10 September 1998 the regiona l prosecutor informed 
th e applicant 's fath er tha t the app li cant 's visits a nd cor respondence we re 
gove rned by the nationa l legisla tion a nd that the pri son administration 
had acted within the limits of this legisla tion. 

35. On I 0 September 1998 the lva no-Frankivsk deputy regional 
prosecutor sent a report to the Prosecutor-General. The report 
concerned th e findings of the inves tigat ion carri ed out fo llowing the 
complaint by the applicant 's fat he r about all egedly unlawful acts by the 
prison a uthoriti es in respect of the a pplicant's cor respond ence a nd vis its. 
The report concluded that the invest igat ion had not establi shed any 
violat ion of the app licant 's rights by the prison a uthoriti es. 

36. On 11 September 1998 th e applicant 's fa ther sent a compla int to 
Mr Shtanko, the head of the State Department for the Execution of 
Sentences, to which the la tt er repli ed on 12 October 1998. The 
a ll egations he ra ised we re simila r to those in hi s compla in t to the 
reg ional prosecutor of 4 September 1998. Mr Shtanko replied that the 
appli cant had been placed in soli tary confin em ent because he had broken 
the rul es. Furthermore, a n invest igat ion had not estab li shed t hat any 
phys ica l force had bee n used aga inst the a pplicant or th at the prison 
authorit ies had humiliated him or restricted his right s, as was confirm ed 
by the app li cant himse lf. T he ap plicant's father was a lso in formed that 
visits, includ ing visits by a priest, could be a llowed by the lvano-Frankivsk 
Regiona l Directora te of the Minist ry of the Interior. 

37. On 23 October 1998 the applicant's pa rents submit ted a requ est to 
th e regiona l prosecutor, the Regional Directorate of the Min istry of th e 
Interior and the prison gove rnor that a commission of independent 
docto rs be set up in order to examin e the app licant's s ta te of hea lth. 
They a ll eged that the inmates of the prison had been tort ured, which 
re ult ed in a suicid e a tt empt by one of them or an a t tempt on hi s life. 
On 3 ovember 1998 the appli cant 's parents were in formed by the 
pri son gove rnor that their requ es t had been refused on the grounds 
tha t there had bee n no sign of torture or of the use of a ny othe r 
phys ica l violence aga inst the app licant and that his s tate of hea lth was 
sat isfactory. 

38. On 23 a nd 24 O ctober 1998 th e appl icant 's pa rent s sent a lett er to 
Mrs Leni Fische r, then Pres ident of the Parliamenta ry Asse mbly of the 
Council of Europe. They compla ined of torture inflicted on the appli cant 
a nd one of hi s fe llow inma tes, Mr Kuznetsov, which had result ed in a 
suicid e attempt by the latter, a nd a ll eged tha t they had been taken to 
hospital and tha t Mr Ku zne tsov had been para lysed. T he pa rents further 
compla ined that t hey had bee n prevented from seeing the app licant. 

39. In a lette r of 26 Octobe r 1998 th e a pplicant 's pa rents in fo rm ed the 
Comm iss ion that "i n establi shm ent BI 304/ I 99 in lva no-Frankivsk there 
[had] been a n attempt to execute th e unjustly cond emned M. Kuznetsov 
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and B. Poltoratskiy illegally, and [that] the Government [had] tried to 
conceal the fact". 

40. A handwritten medical report issued on 28 October 1998 was 
signed by the applicant. The report stated that the applicant did not 
show any signs of having been beaten and that his state of health was 
satisfactory. 

41. In a handwritten statement of 28 October 1998 the applicant said 
that he had been treated properly by the prison authorities, that no 
physical violence had been employed, that all disciplinary measures 
imposed on him had been justified and that his parents' complaints had 
not been substantiated. 

42. The Regional Directorate for the Execution of Sentences of the 
Ministry of the Interior issued a report on 29 October 1998 in response to 
the applicant's father's complaint about alleged torture and his request 
for a commission of independent doctors to examine the applicant's state 
of health. The report stated that on 28 October 1998 the applicant had 
been examined by the prison doctors who had found no signs of physical 
injury. It also stated that the applicant denied that he had been tortured. 

43. In a letter of 30 October 1998 the deputy head of the Regional 
Directorate of the Ministry of the Interior informed the applicant's 
mother that her complaint concerning torture to which the applicant had 
alleged!\· been subjected had been examined and found to be 
unsubstantiated. A medical examination of the applicant had not shown 
any signs of torture. Acrnrdingly, there was no reason to set up a medical 
commission to investigate the allegations. 

44. A letter of 2 November 1998 from the deputy regional prosecutor 
to the Prosecutor-General reported on the findings of the investigation 
carried out in connection with the applicant's father's complaint about 
restrictions on the applicant's correspondence and visits, the interference 
by the prison authorities during the applicant's parents' visit on 
2 September 1998 and the physical torture inflicted on the applicant. 
The letter said that, as regards the restriction on the applicant's 
correspondence and visits, the father had wrongly relied on the Act, 
which did not apply to that category of prisoners, that the interference by 
a prison official had been justified, and that on 25 September 1998 the 
applicant had undergone a thorough medical examination which had not 
established any physical injuries. Finally, it explained that the applicant 
had been placed in solitary confinement on 26 August 1998 because he had 
broken the prison rules by refusing to let himself be examined by a prison 
warder upon his return from a daily walk outside the cell. 

45. In a letter of 20 November 1998 the deputy regional prosecutor 
replied to the applicant's mother's complaint about the physical torture 
allegedly inflicted on the applicant and to her request for a medical 
examination of the applicant. He stated that on 28 October 1998 the 
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a pplicant had undergone a medical examination which had es tablished 
that the a llegations were unsubstantiated. The medical report had been 
confirmed a nd signed by the applicant. 

46. In a lette r of 23 November 1998 the regional prosecutor inform ed 
the applicant's father that hi s allegations about illegal acts on the part of 
the prison authorities had been found to be unsubstantiated. 

47. In a letter of 30 November 1998 the deputy head of the Regional 
Directora te of the Ministry of the Inte rior informed the applicant 's 
representative, Mr Voskoboynikov, tha t he could not be granted 
permiss ion to visit the a pplicant as the latte r had a lready had a visit from 
his rela tives tha t month. 

48. In a le tte r of 8 December 1998 from the State Department for the 
Execution of Sentences the applicant's fa ther was informed tha t a 
thorough invest igation had proved that his complaint a bout an illegal 
a ttempt to execute his son was unsubstant iated a nd that his son's s ta te 
of hea lth was satisfactory. 

49. On 22 December 1998 the applicant requested permission from 
the head of the Regiona l Directora te of the Ministry of the Interior to see 
a priest. His request was granted a nd he saw a priest on 26 December 
1998. 

50. In a lette r of 15 February 1999 the prison gove rnor in form ed the 
a pplicant 's fathe r that his compla int of 22 J a nua ry 1999 had bee n 
exam in ed . H e stated that persons sentenced to death were a llowed to 
receive two pa rcels a year but no food pa rce ls. 

5 1. In a decision of 5 March 1999 the Senior Prosecutor rej ected a 
criminal compla int by the app licant 's parents against the deputy regional 
prosecutor. H e refused to institute crimina l proceedings against the la tte r 
on the g round that there was no evidence of his having committed a n 
offence. H e stated, inter alia, that the Act did not apply to the conditions 
of de tent ion of death-row prisone rs. These were governed by the 
Instruction, which was covered by the rul es on State secrecy. 

52. Accord ing to the prison records, the applicant 's parents applied to 
visit the applicant on 19 September 1997, and on 4 March, 8 April , 19 June, 
22 July, 2 November a nd I December 1998. Permission was given on 
7 Octobe r 1997, a nd on 4 March, 22 Ap ril , 20 August, 17 November and 
11 December 1998 for visits which took place on 4 December 1997 and 
4 Ma rch, 12 June, 2 September and 26 November 1998 a nd on 
4 J anua ry 1999. T he reques t of 19 June 1998 was not granted. 

53. According to the prison records, the applicant sent le tt ers to his 
parents on 17 September, 19 a nd 26 Novem ber, a nd 31 D ecember 1997, 
and on 5, 16, 20 a nd 30 J anuary, 3 February, 11 March, 6 April , 15 May, 
17 June, 6 July, I 0 August, 15 September, 22 O ctober, 13 November and 
11 December 1998. H e received le tters from them and other persons on 
18 and 29 September , 19 O ctobe r, 20 November a nd 24 December 1997, 
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and on 16 and 26January (two letters), 6, 10, 17 and 23 February, 6, l+ and 
16 March, 6, 17, 20, 27 and 29 April, 14 May, I, 8 and 30 June, 1, 20 and 
30 July, 20 August (two letters), 29 September, 10, 22 (two letters) and 
27 October, 4, 13, 20, 26 and 30 November, 4, 17 and 21 December 1998. 

54. In an undated document Mr Y.M. Pavlyuk, the deputy head of the 
isolation block, declared that during the period between 11 September 
1997 and 18 December 1998, neither the applicant nor his parents had 
asked for permission for the applicant to see a priest. He further 
declared that during the said period no member of the clergy had asked 
for such permission. He signed the declaration. 

55. According to the applicant's medical card, the applicant was 
X-rayed and blood-tested on 23 April 1998. On 25 September, 1 and 
28 October, 9, 19 and 27 Nm·ember, 3, I 0, 17 and 2+ December 1998 the 
applicant was seen by a prison psychiatrist. 

56. In a written request of 2 ~lay 2000 to the head of the lvano
Frankivsk Regional Department for the Execution of Sentences of the 
Ministry of the Interior, Mr Boyko, the applicant's father, in his capacity 
as his legal representative, asked for a confidential meeting with the 
applicant in order to discuss issues concerning his application pending 
before the European Court of Human Rights. On 23 May 2000, following 
a further request lodged on 15 May 2000, he was granted permission for a 
normal visit on 5June 2000. 

57. On 16 May 2000 the applicant's father complained to the Deputy 
Minister of the Interior that his request of 2 May 2000 for a confidential 
meeting had remained unanswered. 

58. In a letter of l 4July 2000 the deputy head of the State Department 
for the Execution of Sentences, Mr V.A. Lyovochkin, replied that Mr Boyko 
had given the applicant's father permission to visit the applicant on 5June 
2000 and that the visit had taken place as scheduled. He added that in 
accordance with Article 40 of the Correctional Labour Code, a lawyer 
could be given permission for a confidential meeting with his client on 
presentation of his licence and identity card. 

D. The Commission's evaluation of the evidence and its findings 
of fact 

59. Since the facts of the case were disputed, the Commission 
conducted an investigation, with the assistance of the parties, and took 
oral evidence from the following witnesses: the applicant; the applicant's 
parents; Mr Bronislav S. Stichinskiy, Deputy Minister of Justice; 
Mr Drishchenko, Deputy Prosecutor-General; Mr Ivan V. Shtanko, 
Deputy Minister of the Interior; Mr Petro A. Yaremkiv, the governor 
of Ivano-Frankivsk Prison; Mr Bogdan V. Kachur, prison doctor; 
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Mr Stanis lav V. Prokhnitskiy, medical assis ta nt; Mr Yuriy M. Pindus, 
ass istant to the prison gove rnor, who was on duty on 3 September 1998; 
Mr Fedir 0. Savchuk, ass is ta nt to the prison gove rnor , who was on duty 
during the night of 2 to 3 September 1998; Mr Igor P. Ivas hko, the deputy 
governor of the prison; Mr Yaroslav M. Pavlyuk , the deputy head of the 
isolat ion block; Mr Valentin M. labiulin, the head of the Departmen t for 
Supe rvision of Iso lat ion Blocks and Prisons of the Directorate for the 
Execution of Sentences; Mr O leksand V. Krnyta, the deputy head of the 
Iva no-Frankivsk Regiona l D irectorate of the Minist ry of the Inter ior; and 
Mr Anatoliy 0. Boyko, the head of the Ivano-Frankivsk Regiona l 
Department for the Execution of Sentences of the Ministry of the Interior. 

The Comm ission's findings may be summarised as fo llows. 

I . Alleged ill-treatment ef the ap/Jlicant by prison ef!icers 

60. The applicant gave evidence before the delegates that he had been 
bea ten on 2 September 1998 after the visit from his pa rents on the same 
clay. During that visit, he had said to his parent that he had been beaten 
a nd call ed a bea t. The applicant 's parents stated before the delegates 
that they had been told by their son on 2 September 1998 that he had 
been beaten and hum iliated . The Commission observed, however, that 
the a pplicant denied before the delegates that he had been beaten 
before 2 September 1998. It cons idered, therefore, that it had not 
been established that the applicant had been beaten before 2 September 
1998. 

6 1. As to the event on 2 September 1998, the applicant stated before 
the de legates tha t, after the visit from his pa rents on tha t date, he had 
been taken to the "cinema room " where fou r persons, including 
Mr Pavlyuk, the deputy head of the isolation block on du ty, were wait ing 
for him with clubs. He had been as ked three times to tell everything, but 
had refused a nd had been st ruck on his legs, hip , back and chest. H e had 
re turned to his cell and had writ ten un ti l the morning on four sheets of 
paper which had been included in a fil e. 

62. The applicant furt he r stated that he had been beaten on 10, 14 and 
22 September 1998. One clay, during a technical search of his cell, he had 
been taken out and ordered to get undressed so that his clothes could be 
checked. When he was naked, he had been beaten. H e had been ordered to 
li e down on the noor with his face to the ground a nd his hands behind hi s 
head. H e mentioned t he name of KY. Hrevnin to the delegates. 

63. The Commission considered that the applicant's account 
conta ined a number of de ta ils a nd elements which it would not have 
expected to find in a fabr icated story. I t noted, however, t hat there was 
no record of a ny occurrence connected to the ill-treatment described by 
the applicant. The Comm ission accepted tha t the applicant may have 
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been afraid to complain or to write to anyone, as he said. However, it 
accepted this argumrnt with dif1iculty, having regard to the fact that he 
had not been scared when he had told his parents on 2 September 1998 
that he had been beat en. Moreover, the prison psychiatrist saw him on 
25 September 1998 and had not recorded any problems regarding his 
state of health or any injuries. The Commission added that the medical 
report of 28 October I 998, which the applicant had signed, concluded 
that he did not show any signs of having been beaten and that his state of 
health was satisfactory. 

64. The Commission further noted that the applicant had signed 
a written statement on 28 October 1998 to the effect that he had been 
treated properly by the prison authorities, that no physical violence had 
been used against him, that all disciplinary measures imposed on him 
had been justified and that his parents' complaints had not been 
substantiated. It took into account the fact that, before the delegates, the 
applicant had denied the contents of his statement, and pointed out that 
the practice of the prison authorities to require an inmate to confirm in 
writing that he had been treated properly by prison officers gave rise to 
suspicion. 

65. As to the applicant's parrnts' submission before the delegates that, 
after the alleged beatings and torture on 2 September 1998, he had been 
transferred to ChukopovskiY Psycho-'.\eurological Hospital early in the 
morning of 3 September 1998 and had been placed in the intensive care 
unit where he had been given a blood transfusion, the Commission 
observed that, although the applicant had maintained that he had been 
beaten after his parents' visit on 2 September 1998, he had denied that 
he had been transferred to hospital. This was corroborated by the 
statements of the prison doctor, the medical assistant, the governor's 
assistant on duty at the time and the deputy governor, all of whom had 
been heard by the delegates. In addition, there was no documentary 
evidence proving that the applicant had been take11 Lo hospital on the 
aforesaid date. The Commission did not consider the parents' evidence 
on this point convincing or reliable. 

66. The Commission found that there was no medical or other 
material evidence establishing that the applicant had sustained injury as 
a result of ill-treatment by prison officers in Ivano-Frankivsk Prison, as he 
had alleged. It had regard to the fact that the applicant had denied that he 
had been beaten before 2 September 1998 and had been transferred to 
hospital after that date, and that the absence of any use of force by 
prison officers on 2, I 0, 14 and 22 September 1998 had been supported 
by the oral statements of the witnesses heard by its delegates. The 
Commission therefore found it impossible to establish, beyond reason
able doubt, that the applicant had been subjected to ill-treatment in 
prison as he had alleged. 
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2. In vestigation into the a/Jplicant 's and his parents' allegations 

67. The a pplicant 's pa rents sent a compla int to the regional pro
secutor on 4 Septembe r 1998, cla iming, inter alia, th a t they had become 
awa re that the applicant had been bea ten a nd humiliated by pri on 
offi cers. They made simila r a ll ega tions to the head of the Sta te 
Departm ent for the Execution of Sente nces on 11 Septembe r 1998. On 
12 O ctober 1998 the la tte r informed the a pplicant 's fath e r that the 
invest igat ion had not es ta bli shed that any phys ica l fo rce had been used 
against hi s so n or that th e pri so n authoriti es had humili a ted him or 
res tri cted hi s rights. H e a lso s ta ted that this findin g had bee n confirm ed 
in writing by the a pplicant himse lf. 

68 . On 23 O ctobe r 1998 the a ppli cant 's pa rents requ es ted the regiona l 
prosecuto r, t he Regional Directorate of th e Ministry of the Inte rior and 
the pri son governor to se t up a n independent medica l commission in 
order to examine t he a pplicant 's state of hea lth . They a lleged tha t th e 
prison's inmates had bee n tortured , resulting in a sui cide a tt empt by one 
of t hem, Mr Kuzn etsov, or in a n a tt emp t on his life. On 30 O ctobe r 1998 
the a pplica nt's mothe r was in fo rm ed by t he depu ty head of the Regiona l 
Direc tora te of the Ministry of t he Inte ri or that her compla int conce rning 
the a ll eged torture of th e a pplicant had bee n exa mined and fo und to be 
unsubsta nti a ted a nd a medical examina tion of the a pplicant had not 
revea led any signs of' torture. There was, acco rding ly, no reason to set up 
a medica l corn miss ion to inves tigate he r a ll egat ions. On 3 Nove mbe r 1998 
th e pri son gove rnor inform ed th e a pplican t's pa re nt s tha t their requ es t 
had bee n ref'u sed on the gro unds tha t there was no sign of torture or th e 
use of a ny other fo rm of phys ica l violence against the a pplicant and tha t 
hi s sta te of health was sati sfac tory. In a lett er of 20 Novembe r 1998 to the 
a pplicant 's pa re nts, the depu ty regiona l prosecutor confirm ed tha t on 
28 O ctober 1998 the a pplicant had und ergo ne a medical examin a ti on 
which had es ta blished tha t the pa re nts' a ll egat ions we re un substan
ti a ted. Moreover, on 2 Novembe r 1998 the deputy regiona l prosecuto r 
~e nt a le tt e r to the Prosecutor-Genera l which report ed on th e results of 
the invest igat ion ca rri ed ou t in connection with , inter alia, t he a ll egat ions 
tha t the a pplicant had been phys ica lly tortured . T he lett er confirm ed that 
on 25 Sep tember 1998 the a pplica nt had und ergo ne a thorough medical 
examin at ion which had not revea led any physica l injury. 

69. Th e Commiss ion noted tha t on 8 Dece mber 1998 th e a pplicant 's 
fa the r had received a lette r from the State D epa rtm ent for th e Execution 
of Se nte nces s ta ting that a thorough inves tigat ion had proved tha t hi s 
compl a int a bout a n a t te mpt to execute hi s son was unsubs tanti a ted and 
tha t t he lat ter 's sta te of health was sati sfactory. The dome ·ti c 
inves tiga tion had then ended on 5 March 1999 with a decision by the 
Senior Prosecutor on the a pplicant 's pa re nts' crimina l compla int agai nst 
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the regional prosecutor. The Senior Prosecutor had refused to institute 
criminal proceedings on the ground that no criminal offence had been 
established. 

70. The Commission found that there were no contemporaneous 
records giving details of any investigation which the domestic authorities 
had carried out into the applicant's parents' allegations of the events in 
September 1998. It had not seen a single document proving that an 
investigation had been carried out by any domestic authorities other 
than those directly involved in the facts of which the applicant's parents 
complained. Moreover, the medical report of 28 October 1998 had been 
drafted almost two months after the applicant's alleged ill-treatment and 
the applicant had not been seen by the prison doctor or prison psychiatrist 
between 23 April and 25 September 1998. 

3. Condi lions of the apj1lica11t 's detention 011 death row 

71. The Commission found that the eight death-row inmates at Ivano
Frankivsk Prison, including the applicant, were being kept in single cells 
without the opportunity to communicate with other inmates. The 
applicant's cell measured 2 x 5 x 3 m. There was an open toilet, a 
washbasin with a cold-water tap, two beds, a table and a little bench, both 
fixed to the floor, central heating and a window \\'ith bars. The applicant 
had some books, newspapers, a chess set, a stock of soap and toilet paper, 
some fruit and other food. During the delegates' visit on 24 and 
25 November 1998, the cell had been o\·erheated, particularly in 
comparison with other rooms in the prison. The light was on twenty-four 
hours a day and the central radio was switched off at night. The inmates 
were frequently observed by prison warders through a spy hole in the door 
of the cell, which deprived them of any kind of privacy. The cell was freshly 
painted, from which the inference might be drawn that conditions had 
been worse prior to the delegates' visit. The Commission accepted the 
applicant's evidence that between 24 February and 24 March 1998 there 
had been no tap or washbasin in his cell, but only a small pipe on the wall 
near the toilet, that the water supply could only be turned on from the 
corridor, that the walls were covered with faeces and that the bucket for 
flushing the toilet had been taken away. The Commission found the 
applicant's evidence - which was not contested by the Government -
persuasive. 

72. The Commission also accepted the applicant's evidence that, until 
May 1998, the window in his cell had been shuttered and that he had not 
been allowed to take daily outdoor walks. 

73. Concerning the applicant's parents' requests to visit him, the 
Commission found that, apart from the parents' request of 19 June 1998, 
all had been granted. The parents had applied to visit their son on 
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19 September 1997 and on 4 March, 8 Apr il , 22 July, 2 Novem ber and 
I December 1998. Perm iss ion had been g iven on 7 O ctober 1997 and on 
4 March, 22 April , 20 August, 17 November and 11 Decembe r 1998 fo r 
vis its which had tak en pl ace on 4 Dece mber 1997 a nd 4 March, 12 June, 
2 Septem ber and 26 Novembe r 1998 a nd 4-Ja nua ry 1999. The Commiss ion 
noted tha t the parents ' requ ests to vis it the applicant had mostly been 
granted for a elate two or three months a ft e r the req ues t had bee n made. 
l'vlo reover, two warders had bee n prese nt during the vis its, who were 
a u tho rised to inter rupt the conversat ion if t hey conside red t hat th e 
parents or the a pplicant had said a nything "u ntru e" . 

74. Regarding the a pplican t's corres pond ence, th e Commission noted 
that the app li cant had app lied for the first time to th e Regiona l 
Directorate of the Ministry of the In ter ior for permission to send a le tter 
to hi s re lat ives on 17 Septembe r 1997. Thereaft er he had se nt let ters to hi s 
parents on 19 and 26 Novem ber 1997, 3 1December1 99 7, a nd on 5, 16, 20 
and 30 J anuary, 3 February, 11 March, 6 Apri l, 15 May, 17 June, 6 July, 
I 0 August, 15 September, 22 October, 13 November and 11 December 
1998. H e had rece ived letters from his parents on 18 and 29 September, 
19 Octobe r, 20 November a nd 24 Dece mber 1997, a nd on 16 and 
26 J an uary, 6, 10 and 23 Feb ruary, 14 a nd 16 March, 17 Apri l, 14 May, 
I a nd 8 June, 1 and 30 July, 20 August , 29 Septe mber, 10, 22 and 
27 October, 4, 20, 26 a nd 30 Novem be r and 4, 17 and 2 1 Decembe r 1998. 

75. Th e Comm iss ion could not establish with sufficient clar ity whether 
the a pplica nt or hi s parents had as ked for permission for a pri es t to come 
to see th e a pplicant. It neve rthe less found that while th e a ppli cant had 
seen a pri est on 26 December 1998 following hi s request of 22 December 
1998, there had been no regular visits to inm a tes by any chapla in. 

II. RELEVANT DOMESTIC LAW 

A. The Ukrainian Constitution 

76. Under Article 8 §§ 2 and 3, th e Const itution is direct ly applicab le. 
There is a guaranteed right to bring an act ion in defence of the 
const itutional rights a nd fr eedoms of the individu a l a nd of the cit izen 
directly on the bas is of the Constitut ion. 

77. Arti cle 9 § I provides tha t inte rna tional treat ies, which are in fo rce 
and agreed on as binding by the Verkhovna Rada (par li ame nt) of U kra in e, 
a re part of the nat iona l legislat ion. 

78. Articl e 15 § 3 prohibits ce nso rship . 
79. Under Art icl e 19 th e legal order in Ukraine is based on th e 

princip le that no one may be forced to do what is not provided by law. 
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State authorities and local self-government bodies and their officials are 
required to act exclusively in accordance with this principle, within the 
limits of their authority, and in the manner provided by the Constitution 
and the laws of Ukraine. 

80. Article 22 provides that human and citizens' rights and freedoms 
are guaranteed and may not be reduced by the adoption of new laws or the 
amendment of those that exist. 

81. Under Article 29 §§ 2 and 4 no one may be arrested or held in 
custody other than pursuant to a reasoned court decision and only on 
grounds and in accordance with procedures established by law. Everyone 
arrested or detained must be informed without delay of the reasons for his 
arrest or detention, apprised of his rights and, from the moment of 
detention, must be given the opportunity to defend himself in person or 
to have the assistance of a lawyer. 

82. Under Article 55 §§ 2 and 4, everyone is guaranteed the right to 
challenge the decisions, actions or omissions of State authorities, local 
self-government bodies and officials and officers of courts of law. After 
exhausting all domestic legal remedies everyone has the right to appeal 
for the protection of his rights and freedoms to the relevant international 
judicial institutions or to the relevant authorities of international 
org·anisations of which Ukraine is a member or participant. 

83. Under Article 59 everyone has the right to legal assistance. Such 
assistance is provided free of charge in cases provided by law. Everyone 
is free to choose who is to defend his rights. In Ukraine, the Bar 
(aLJ.BOKaTypa) ensures the right to a defence against charges and the 
prm·ision of legal assistance before the courts and other State authorities. 

8+. Article 63 § 3 provides that a convicted person enjoys all human 
and citizens' rights, subject only to restrictions provided by law and 
determined by a court ruling. 

85. According to Article 6+, human and citizens' rights and freedoms 
guaranteed by the Constitution may not be restricted, except in cases 
provided by the Constitution. 

B. Statutory regulations governing the conditions on death row 

86. Conditions on death ro\1 in the Ukrainian prison system were 
governed successiwly by the Instruction of 20 April I 998 on conditions of 
detention of persons sentenced to capital punishment ("the Instruction") 
and by the Temporary Provisions of 25 June 1999 on the conditions of 
detention of persons sentenced to capital punishment in the isolation 
blocks ("the Temporary Provisions"). 

87. The Instruction provided that after the sentence had become final 
persons sentenced to death were to be kept in isolation from other 
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prisoners in specia lly designed ce ll s . Save in exceptiona l cases, there we re 
to be no more tha n two such priso ners in one ce ll. The ce ll a rea a lloca ted 
to one prisoner in a sing le ce ll had to be not less tha n 4 sq. m a nd in 
a doub le ce ll not less tha n 3 sq. m. Prisoners were provided with an 
individu a l s leeping place a nd with bed lin en. They had to wear a un iform 
rese rved for es pecia lly da ngerous reoffende rs. Refe re nce was a lso made to 
their lega l s ta tu s a nd obligations. The Ins truction de te rmined th e 
frequ ency of visit s from re la tives a nd the number of let te rs th ey co ul d 
send a nd rece ive : they we re a llowed one visit per month a nd could send 
one le tt e r per month . Th ere was no limita tion on th e co rres po nd ence 
t hey could rece ive. They could rece ive two sm a ll pac kets a yea r. They 
we re a llowed a daily one-hour wa lk in the fr es h a ir. O uts ide the ir cell s, 
they we re ha ndcuffed . They we re not a llowed to wo rk. 

88. Pri oners we re a lso a llowed to read books, m agazines a nd 
newspa pe rs borrowed fro m the pri son libra ry a nd/ or boug ht through the 
prison di tr ibu t ion netwo rk ; th ey could rece ive money tra nsfers; they 
could keep pe rsonal obj ects a nd food in t heir ce ll s, and buy food and 
to il e tries in the pri son shop twice a mo nth (up to t he va lue of the 
sta tutory m in imum wage), a nd play boa rd games. Th ey could mee t their 
lawyers in accord a nce with the na tiona l legisla ti on. Medical t rea t me nt 
was provided a lso in accorda nce with t he nat iona l legis lat io n. 

89. Prisone rs could lodge com pla in ts with the Sta te a uthoriti es . Such 
compla in ts had to be d ispatched wit hin t hree days . Compla in ts add ressed 
to the publi c prosecutor we re not ce nso red. 

90. The T e mpora ry P rovis ions ex tend ed th e rights of pe rsons 
se nte nced to dea th com pa red wit h t he Inst ructi on. In part icul a r, 
prisoners we re a llowed to have eig ht hours ' slee p during th e nigh t; th ey 
could rece ive s ix pa rce ls a nd t hree sma ll packets per yea r, buy food and 
toile tri es in the pr ison shop (up to t he valu e of 70% of th e sta tutory 
minimum wage), pray, read re li gious li terature a nd have visits from 
pri es ts, a nd address written compla ints to t he State au thoriti es. T hey 
we re a ll owed to send a nd rece ive le t te rs wit hout a ny limita ti on a nd to 
have mo nth ly vis its of up to two hours from t heir rela tives. A prison 
o ffi cia l had to be prese nt d uring those visits. Meet ings with lawye rs in 
o rd e r to provide pr iso ne rs with lega l a id were organi sed in acco rd a nce 
wit h the correcti ona l-l a bour leg islat ion. 

C. The Pre-Trial Detention Act 1993 ("the Act") 

9 I . Accord ing to the Code of C rimi na l Procedure, pre-trial dete ntion is 
a preventive m easure a ppli cab le to a n accused, a defendant , a pe rson 
suspected of having com mitted a cri me punisha bl e wit h impr isonm en t or 
a convicted pe rson whose entence has not ye t been e nforced . 
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92. Under section 8(4) of the Act, persons sentenced to death, but 
whose sentence had not become final, were to be held separately from all 
other prisoners. 

93. Section 9( I) of the Act provides, inter alia, that detainees have the 
right (a) to be defended in accordance with the rules of criminal law; (b) to 
be acquainted with the rules of detention; (c) to take a one-hour daily 
walk; (cl) to receive twice a month a parcel weighing up to 8 kg and to 
receive unlimited money transfers and amounts of money by way of 
remittance or personal delivery; (e) to buy food and toiletries to the value 
of one month's statutory minimum wage (to be paid for by written order), 
as well as unlimited amounts of stationery, newspapers and books in 
prison shops; (f) to use their own clothing and footwear and to have with 
them documents and notes related to their criminal case; (g) to use 
television sets received from relatives or other persons and board games, 
newspapers and books borrowed from the library in their previous place of 
detention or bought from shops; (h) individually to perform religious rites 
and use religious literature and objects made of semi-precious materials 
pertaining to their beliefs, provided that this does not lead to a breach of 
the rules applicable to places of pre-trial detention or restrict the rights of 
others; (i) to sleep eight hours a night, during which time they are not 
required to participate in proceedings or to do anything else except in 
cases of extreme emergency; and (j) to lodge complaints and petitions 
and send letters to the State authorities and officials in accordance with 
the procedure prescribed by section 13 of the Act. 

94. Under section 11, detainees are required to be provided with 
everyday conditions that meet sanitary and hygiene standards. The cell 
area for one person may not be less than 2.5 sq. m. Detainees are to be 
supplied with meals, an individual sleeping place, bedclothes and other 
types of material and everyday provisions free of charge and according to 
the norms laid down by the government. In case of need, they are to be 
supplied with clothes and footwear of a standard quality. 

95. Under section 12(1), permission for relatives or other persons 
to visit a detainee (in principle, once a month for one to two hours) can 
be given by the administrative authorities of the place of detention, but 
only with the written approval of an investigator, an investigative 
authority or a court dealing with the case. Under subsection (4), 
detainees haw the right to be visited by defence counsel, whom they may 
see alone with no restrictions on the number of visits or their length, from 
the moment the lawyer in question is authorised to act on their behalf, 
such authorisation being confirmed in writing by the person or body 
dealing with the case. 

96. Under section 13(1), detainees may exchange letters with their 
relatives and other persons and companies, establishments and 
organisations with the written permission of an authority dealing with 
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the case. Once a sentence s ta rt s to run, correspondence 1s no longer 
subject to any limitat ion. 

D. Correctional Labour Code ("the Code") 

97. Accord ing to Article 28 (Main fea tures of the regim e in pena l 
inst itutions) of the Code, th e principa l cha racte risti cs of the regim e in 
pena l institutions a re: the compulsory isola tion and perm a nent 
supervi sion of sentenced persons, so as to excl ude any poss ibility of 
crim es or oth er acts aga inst public order be ing committed by them; strict 
a nd continuous observance of obligations by these persons ; a nd var ious 
d etention conditions depend ent on the character and g ravity of the 
offence and the personality a nd behaviour of the se ntenced person. 

Sen te nced persons must wea r a uniform. They must be searched; body 
searches must be conducted by persons of th e same sex as the person 
searched. Corres ponde nce is subj ec t to censo rs hip, and pa rce ls and 
packages a re subj ec t to opening and checking. A strict interna l rout ine 
a nd strict ru les must be es ta bli shed in correctiona l labour es tablishments. 

Sentenced persons are prohibited from keeping money and valuables, 
o r other specified objects, in correct ional labour es ta bli shm ents. Any 
money a nd valuables found are to be confiscated a nd , as a rul e, trans
ferred to the State in accordance wit h a reasoned decision of th e 
governor of the establishment, sanct ioned by a prosecutor. 

A li st of obj ects which sentenced persons are a llowed to possess, giving 
the number or quant ity of each it em and the procedure for confiscating 
objects whose use is prohibited in co rrectional labour establishments, 
must be es tablished by the inte rnal regu la tions of such establishme nts. 

Under the provisions of the Code, sentenced persons are allowed to buy 
food a nd toil etri es (to be paid for by writt en order), to have visits, to 
rece ive parce ls, packages, posta l packages a nd money by remittance, to 
correspond and to se nd money to relatives by rem ittance. 

98. Articl e 37 § I (Purchase of food a nd toil e tri es by sentenced 
persons) provides that sentenced persons are a llowed to buy food and 
toil etries, to be paid for by wr itt en order from th e money rece ived by 
rem ittance. 

99. Articl e 40 provid es, inter alia, that a lawyer may be given per
m iss ion to see his client on prese ntation of his licence and identity card . 
V isits are not li mited as to their number and length and, at the lawyer's 
reques t, may be ca rri ed out without a prison warder being present. 

I 00. Under Article 4 1 (Receipt of parce ls and small packets by persons 
sentenced to imprisonment) sentenced persons held in correctional 
labour colon ies (sttnpastto-Tpy.uosa KOJIOHiH) a re allowed to receive, per 
year: seven parcels in co lon ies subject to the general regim e (Konotti51 
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3araJihHOro pe)l(ttMy), six parcels in colonies subject to the restricted 
regime (KOJlOHi51 rrocttJleHoro pe)J{ttMy) and five parcels in colonies 
subject to the strict special regime (KOJlOHi51 cysoporo pe)J{ttMy). 
Sentenced persons held in educational labour colonies (KOJIOHi51 
BMXOBHO-TPYLIOBa) arc allowed to receive per year: ten parcels in colonies 
subject to the general regime and nine parcels in colonies subject to the 
restricted regime. 

Convicted offenders serving their sentence in a prison are not allowed 
to receive parcels. 

Irrespective of the type of regime under which they arc held, sentenced 
persons are allowed to receive not more than two small packets per year, 
and to buy reading matter through the sales distribution network without 
any restrictions. 

The quantity of parcels and small packets of all types is not restricted 
for sentenced persons held in correctional labour colony camps 
(BHrrpaBHO-TPYLJ:OBa KOJIOHi51-ITOCeJ1eHH51). 

A list of foodstuffs and toiletries \Vhich sentenced persons are allowed to 
receive in parcels and small packets, as well as the procedure for their 
receipt and delivery to the sentenced persons, is to be established in the 
internal regulations of correctional labour establishments. 

I 01. lJ nder Article +2 (Receipt and sending of money by sentenced 
persons by remittance) sentenced persons arc allowed to receive unlimited 
amounts of money by remittance, as well as to send money to their relatives 
and, if this is permitted by the authorities of the correctional labour 
establishments, to other persons. The money received by remittance is 
transfcn-cd to the personal account of the sentenced person. 

102. Article 43 § 2 (Correspondence of persons sentenced to imprison
ment) provides that sentenced persons held in prisons may receive 
unlimited mail and may send letters as follows: one letter per month for 
those held under the general regime and one letter every two months for 
those held undn the strengthened regime. 

E. The Public Prosecutor's Office Act 

103. According to section I 2( I) of the Public Prosecutor's Office Act, 
the public prosecutor shall deal with petitions and complaints concerning 
breaches of' the rights ofcitizrns and legal entities, except complaints that 
arc within the jurisdiction of the courts. Subsection (4) prm·ides that an 
appeal lies from the prosecutor's decision to the superv1smg prosecutor 
and, in certain cases, to the court. Subsection (5) provides that the 
decision of the Prosecutor-General is final. 

104. Under section 38 the prosecutor or his deputy has the power to 
make a request to a court for any materials in a case where a judgmcnt 
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or a nother decision has come into fo rce . If there a re any grounds fo r 
reopening the proceedings, t he prosecuto r may cha ll enge the court 
judgment or a ny other decision. 

l 05. U nder section 44( I) the ma tters subj ect to the public prosecutor's 
supervision a re: adhere nce to the lega l rules on pre-t ri a l detention a nd 
correctiona l la bour or othe r es ta blishments for the execution of sentences 
or coe rcive measures ord ered by a court; adherence to the procedures and 
conditions for holding or punishing persons in such establishments; t he 
ri ghts of such persons; the manne r in which the relevant authoriti es ca rry 
out their duti es under the crimina l law; and legislat ion on t he enforcement 
of sente nces. The public prosecutor may at a ny time visit places of pre-tria l 
detent ion, establishments vvhere convicted persons a re serving se ntences or 
es ta blishme nts fo r com pu lsory treatment or reform , in order to conduct 
interviews or consult docume nts on the bas is of which persons have been 
deta ined, arres ted or se ntenced or subj ected to com pulso ry measures; he 
may a lso examine the legali ty of orders, resolutions and decrees i sued by 
t he adm ini strat ive a uthor it ies of such establishme nts, te rmi nate the 
impleme ntat ion of such acts, a ppeal against them or cance l t hem where 
they do not comply with the law, a nd req ues t offi cia ls to give ex pl ana tions 
conce rning breaches which have occur red . 

III. RELEVANT DOCUME TTS O F TH E CO UNCIL OF EUROPE 

A. Resolution Res 1097 (1996) of the Parliamentary Assembly on 
the abolition of the death penalty in Europe 

I 06. In its resolution, the Assembly deplored the executions which, 
reportedly, had been carri ed out recently in La tvia, Lithuania and 
U kra in e. In pa r ticul a r, it condemned U kra ine fo r a pparently violat ing its 
commitm ent to introduce a mora torium on executions of the death 
pena lty upon its access ion to t he Council of Europe. lL ca lled upon this 
coun t ry to honour its com mitmen ts regarding t he in troduct ion of a 
mo ra torium on executions and the im mediate aboli t ion of capi ta l 
punishment, warning it tha t furthe r violat ion of its com mitm ents, 
especia lly th e carrying out of executi ons, wo uld have conseque nces under 
Order no. 508 ( 1995). 

B. Resolution Res 1112 (1997) on the honouring of the commit
ment entered into by Ukraine upon accession to the Council 
of Europe to put into place a moratorium on executions 

107. The Asse mbl y confirm ed in this resolution t hat it had rece ived 
offi cia l in fo r mat ion t ha t, in t he fir st ha lf of 1996, eighty-nine executions 
had bee n ca r ried out in U kraine, a nd regre t ted t hat the U krainia n 
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authorities had failed to inform it of the number of executions carried out 
in the second half oft hat year. The Assembly was particularly shocked to 
learn that executions in Ukraine had been shrouded in secrecy, with 
apparently not even the families of the prisoners having been informed, 
and that the executed prisoners had reportedly been buried in unmarked 
graves. It condemned Ukraine for having violated its commitment to put 
into place a moratorium on executions, deplored the executions that had 
taken place, and demanded that Ukraine immediately honour its 
commitments and halt any executions still pending. 

C. Resolution Res 1179 (1999) and Recommendation Ree 1395 
(1999) on the honouring of obligations and commitments by 
Ukraine 

108. In these texts, the Assembly noted that Ukraine had clearly failed 
to honour its commitments (212 persons had been executed between 
9 November 1995 and 11 March 1997, according to official sources). At 
the same time, it noted that since 11 March 1997 a de facto moratorium 
on executions had been in effect in Ukraine. The Assembly insisted that 
the moratorium be reconfirmed de Jure and that the Vcrkhovna Rada ratify 
Protocol No. 6 to the Convention. It stressed the importance of the dejacto 
moratorium on executions and firmly declared that, if any further 
executions took place, the credentials of the Ukrainian parliamentary 
delegation would be annulled at the following part-session of the 
Assembly, in accordance 'vith Ruic 6 of its Rules of Procedure. 

IV. REPORTS OF THE EUROPEAN COMMITTEE FOR THE 
PREVENTION OF TORTURE AND INHU!VIAN OR DEGRADING 
TREATMENT OR PUNISHMENT (CPT) 

I 09. Delegates of the CPT visited places of detention in Ukraine in 
I 99B, 1999 and 2000. Reports on each of the visits were published on 
9 October 2002, together with the responses of the Ukrainian government. 

A. The 1998 report 

110. The visit of the delegation, which took place from 8 to 
24 February 1998, was the CPT's first periodic visit to Ukraine. In the 
course of the visit the delegation inspected, inter alia, Pre-Trial Prison 
(SIZO - "investigation isolation establishment") no. 313/203 in Kharkiv. 
On the ground floor of building no. 2 were housed at the time of the visit 
fifteen prisoners who had been sentenced to death, although as was 
recorded in a footnote to the report, the delegation had received 
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ass ura nces that since 11 Ma rch 1997 a de facto moratorium on executions 
had bee n obse rved. 

111. In it s report (§ 131), the CPT expressed a t th e outset it s se riou s 
conce rn about the conditions under wh ich these prison ers we re being held 
a nd about the regim e appli ed to them. It was noted tha t pri soners 
sentenced to death we re usua ll y accommodated two to a cell , the ce ll 
measuring 6.5 to 7 sq. m. The ce ll s had no access to nat ural light , the 
windows being obscured by meta l plates. The art ificia l li ghting, which 
was permanen tly on, was not always suffi cie ntly s trong with th e result 
that some ce lls were dim. T o ve nti la te the ce ll s, pri sone rs could pu ll a 
co rd t ha t opened a Oa p. Despite t hi s, the ce ll s were very damp a nd quit e 
co ld(§ 132). 

The equipment in th e ce ll s was described in the re port as be ing 
rudim enta ry, consi s ting of a me ta l bed a nd/o r sleeping pla tform (fitt ed 
with a thin ma ttress, shee ts of dubious clea nliness and a bl anke t which 
was manifes t ly insufficient tu kee p out the cold) , a sh elf and two na rrow 
s tools. Prisoners were supposed to be ab le to li sten to radio programm es 
via a speake r bu ilt in to the wa ll of the ce ll , but the delegat ion had bee n 
told that the radio only fun ctioned sporadically (ibid .). 

All the ce ll s had non-pa rt itioned to il e ts which faced the living a rea; as a 
resu lt , a prisoner using the to il e t had to do so in full view of hi s ce llm ate. 
As regards toil etri es, pri so ne rs sente nced to death were in a s it uat ion as 
diffi cult as that of ma ny of th e othe r inmates; it ems such as soap and 
toothpaste we re scarce (ibid .). 

It was furth er record ed tha t prisoners sentenced to deat h had no form 
of act ivity out side their ce ll s, not even an hour of outdoor exc rci e. At best 
th ey could leave their ce ll s once a wee k to use the showe r in th e ce ll-block, 
a nd for a n hour once a month if they were authorised to rece ive family 
visits. In-ce ll act ivit ies cons isted of reading a nd li s te ning to the radio 
when it worked. Apart from th e monthly visits wh ich some in mates 
rece ived, human contact was limited essentia lly to the occas iona l visit by 
a n Orthodox pries t or a member of t he hea lth-care staff, who spoke to th e 
prison ers through a gri ll e in the ce ll doo r (§ 133) . 

11 2. The CPTsummarised its findin gs as follows (§ 134): 

" In short , prisoners sente nced to dea th were locked up fo r 24 hou rs a day in ce lls 

wh ic h o!Te red on ly a very res tri cted a mount of living space and had no access to 

na tu ral ligh t a nd some tim es ve ry meagre art ifi cia l lighting, with virtu a ll y no activiti es 

Lo occupy the ir tim e and ve ry li tt le opportunit y fo r human con tact. Mos t of them had 
been kept in such delete rious conditions for cons ide rable per iods of tim e (ra nging from 

I 0 mont hs to over two yea rs). Such a situa tion may be fully consiste nt with the lega l 

provisions in fo rce in kra ine conce rning the trea tm ent of pr isone rs sente nced to 

deat h. However, t his docs not alte r t he fac t t hat , in the CPT's opinion, it amounts to 

inhu man a nd degrad ing trea tm ent. " 
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It was further recorded that the delegation had received numerous 
complaints from prisonns sentenced to death about the fact that they 
lacked information with regard to their legal situation (the progress 
of their cases, follow-up to applications for cases to be reviewed, 
examination of their complaints, etc.)(§ 138). 

113. In its response to the 1998 report, the Ukrainian government 
recorded that a number of organisational and practical steps had been 
taken to resolve the problems identified by the CPT. In particular, the 
Temporary Provisions had been introduced to guarantee to prisoners 
sentenced to death the right to be visited once a month by relatives, to be 
visited by a lawyer to get legal assistance, to be visited by a priest and to 
receive and send correspondence without limitation. It was further noted 

(i) that prisoners sentenced to death would have daily walks in the 
open air and that for this purpose 196 yards of pre-trial prisons had been 
rebuilt or re-equipped; 

(ii) that, in order to improve the natural lighting and air of all cells, 
the blinds and metal plates over cell windows had been removed; and 

(iii) that, for the purposes of informing inmates sentenced to death of 
their rights and legal status, extracts from the Temporary Provisions had 
been posted on the walls of each cell. 

B. The 1999 report 

114. A CPT delegation visited Ukraine from 15 to 23 July 1999, on 
which occasion it again inspected SIZO no. 313/203 in Kharkiv where, at 
that time, twenty-three prisoners who had been sentenced to death were 
being detained. The report noted that certain changes had occurred since 
the previous visit. In particular, the cells had natural light and were better 
furnished and the prisoners had an hour of exercise per day in the open 
air, although it was observed that there was insufficient space for real 
physical exercise (§§ 34-35). The report further recorded that important 
progress had been made in the right of prisoners to receive visits from 
relatives and to correspond (§ 36). However, the CPT noted certain 
unacceptable conditions of detention, including the fact that prisoners 
continued to spend twenty-three out of twenty-four hours a day in their 
cells and that opportunities for human contact remained very limited 
( § 3 7). 

C. The 2000 report 

115. A third visit to Ukraine took place from 10 to 21September2000, 
in the course of which the delegation inspected, inter alia, Pre-Trial Prison 
(SIZO) no. L'i in Simfcropol. The CPT welcomed the decision of the 
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Ukra ini a n a uthoriti es to aboli sh the de a th pen a lty and noted tha t most of 
the a pproxima te ly 500 prisoners subj ect to the dea th sentence had had 
their se nt ences commuted to life imprisonment. 

11 6. Despite these we lcome d eve lopm ents, the CPT decla red that the 
treatment of thi s category of prison er was a m aj or source of conce rn ( § 6 7) . 
It was noted that, furth e r to a provisional inst ruction iss ued in July 2000 
a nd pending the es ta bli shm e nt of two high-security units specifica lly 
in tended for life prisoners, such prisoners were subj ected to a st rict 
con fin eme nt regim e (§ 68). Whi le living space in the cell s was gene rally 
sat is fac tory a nd while work had star ted on refurbi shing ce ll s in all the 
es tabl ishm ents visit ed, there were maj or d efi ciencies in t e rms of access 
to na tural li g ht and the qu ality of a rtifi cia l light a nd ventilation (§ 69). 
Moreover, life pri soners we re confined in t heir ce ll s for twe nty-three and 
a half hours a cl ay with no form of organised activities a nd, by way of 
activit ies outside the ir ce ll s, were entitl ed to on ly ha lf a n hour of outdoor 
exercise , wh ich took place in unacceptabl e conditions. There was virtu ally 
no hum a n contact : since the ent ry into force of the July 2000 instruction, 
visits from rel a tives had been forbidd en a nd pri soners were o nly a ll owed to 
send one letter eve ry two months, a lthough there were no r es triction on 
receiving letters (§ 70). 

11 7. In th eir re ·ponse to the report, th e Ukrainian government noted 
furt her lega l a mendm e nts wh ich ensured that li fe pri so ners had one hour 
of exe rcise pe r d ay a nd two family vis its of up to four hou rs pe r month. 
Furth er, to ensure adequ a te access to lig ht , th e metal blinds had bee n 
re moved from the windows of a ll ce ll s. 

THE LAW 

I. THE CO URT'S ASSESSMENT OF THE FACTS 

11 8. Th e Court re it e rates its sett led case-law to th e effect that under 
the Conve nt ion syste m prior to I November 1998 th e es tab li shme nt and 
ve rifi cat ion of the facts was primarily a matter for the Commission 
(fo rm er Art icl es 28 § 1 and 3 1 of t he Conve ntion). Wh il e th e Court is not 
bound by the Commi ss ion's findings of fact and remains fr ee to ma ke its 
own assessme nt in the lig ht of a ll the mate rial befor e it , it is, howeve r, on ly 
in exce pt ional c ircum stances th a t it will exercise its powers in th is a rea 
(see, a mong other a uthoriti es, Akdivar and Others v. Turkey, judgment of 
16 Septembe r 1996, Re/Joris efjudgments and Decisions 1996-IV, p. 12 14, § 78) . 

11 9. H aving regard to the co mpl ex ity of th e fact ua l as pects of the case, 
invo lving num erous witnesses and a large amount of docume ntary 
evid ence, the Court find s that the Commission a pproached its tas k of 
assess ing th e evide nce with the requi s it e caution, giving d e tai led 
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consideration to the elements which supported the applicant's claims and 
those which cast doubt on their credibility. It therefore accepts the facts as 
established by the Commission. 

II. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION 

120. Article 3 of the Convention reads as follows: 

"Xo one shall be subjected to torture or to inhuman or degrading treatment or 
punishment." 

A. Alleged ill-treatment of the applicant in prison 

121. Before the Commission delegates, the applicant asserted that he 
had been beaten on 2 September 1998, after a visit from his parents, and 
again on I 0, 14 and 22 September 1998. His parents stated that during the 
visit on 2 September 1998 they had been told by the applicant that he had 
been beaten and humiliated. They further stated that on 3 September 1998 
the applicant had been taken to hospital because of the consequences of 
the beating and torture to which he had been subjected in prison. 

122. Having examined the complaint according to the strict standards 
applied to the interpretation of Article 3 of the Convention, the 
Commission found that it had not been established "beyond reasonable 
doubt" that ill-treatment attaining the minimum level of severity had 
occurred. 

123. The Court, like the Commission, considers that on the basis of the 
evidence, oral and written, it has not been established to the requisite 
standard of proof that the applicant was ill-treated in Ivano-Frankivsk 
Prison in breach of Article 3 of the Convention. 

124. The Court accordingly finds no violation of Article 3 of the 
Convention in this regard. 

B. Adequacy of the investigation 

125. The Court reiterates that where an individual raises an arguable 
claim that he has been subjected to ill-treatment by agents of the State 
unlawfully and in breach of Article 3 of the Convention, that provision, 
read in conjunction with the State's general duty under Article 1 to 
"secure to everyone within [its] jurisdiction the rights and freedoms 
defined in ... [the] Convention", requires by implication that there 
should be an effective official investigation. Such an investigation, as with 
that under Article 2, should be capable of leading to the identification 
and punishment of those responsible (see, in relation to Article 2 of 
the Convention, McCann and Others v. the United Kingdom, judgment of 
27 September 1995, Series A no. 324, p. 49, § 161; Kaya v. Turkey, 
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j udgment of 19 Febru a ry 1998, Reports 1998-1, p. 324, § 86; and Ya1a 
u. Turkry, judgme nt of2 Septem ber 1998, Reports 1998-VI , p. 2438, § 98). 

126. In it report t he Commission found tha t the compla ints made by 
applicant 's pa rents gave rise to a n a rgua ble cla im that he had been ill 
treated in pri son a nd tha t, fo llowing the compla ints, t he State authori t ies 
see m to have carri ed out some invest igation in to the pa rents' a ll egat ions. 
H owever , t he Commiss ion was not sat isfi ed tha t the inves tigat ion was 
sufficiently thorough a nd effective to meet the requirements of Articl e 3 
of t he Conve ntion. In particul a r, it was found to be unsatisfactory th at th e 
medica l examina tion of the a pplicant by th e prison doc tor (as opposed to 
the prison psychia tri st ) was not ca rri ed out until 28 O ctober 1998, a lmos t 
two months a ft e r the pa rent s' le tt er to t he regiona l prosecutor of 
4 September 1998 and a t a tim e when any signs of his a ll eged ill
trea tm ent we re likely to have disappeared. The Commission fu rt her 
obse rved that decis ions of t he nat iona l au thori t ies which had been 
produced to it conta in ed no deta il ed reasons for t he d ismissal of 
the compla ints of t he app licant 's pa rents . It was add itiona lly noted 
that the re was a lack of any contemporaneous record which could 
demonst ra te, step by step, th e na ture of the invest igat ion carri ed out 
into the a ll ega tions a nd that no exte rnal a uthority appeared to have 
been invo lved in any such inves tiga tions. In these circum stances, t he 
Commiss ion concluded that the inves tigat ions had been both pe rfunctory 
and super fi cia l a nd did not reOect any se rious effort to di scover what had 
really occurred in the pri son in Se ptem ber 1998. 

127. In the light of it s own examina tion of th e ma teri a l before it , th e 
Court sha res the findin gs and reasoning of the Commission and concl udes 
tha t the a pplicant's argua ble claim tha t he was ill-treated in prison was 
not subj ect to a n effec tive inves tigat ion by the domes tic authoriti es as 
required by Articl e 3 of the Conve ntion. 

128 . There has th erefo re been a viola tion of Art icl e 3 of th e 
Conve nt ion in thi s rega rd . 

C. Conditions of the applicant's detention on death row 

129. In hi s origina l a pplication, the a pplicant submitted tha t hi s right 
to see hi s fa mily had bee n rest ri cted , that he had been preve nted from 
se nding a nd rece iving a ny correspond ence, and tha t he had not bee n 
allowed to watch televis ion or to have a ny communica tion with the 
out side world . H e had not been a llowed to see a pri es t e ith er. 

130. As the Court has held on many occas ions, Article 3 of the 
Convention enshrines one of the mos t fund amenta l values of a 
democra ti c society. It p rohibit s in abso lute te rms torture or inhuman or 
degrading treatment or puni shment, irrespective of the circumstances 
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and the victim's behaviour (sec Labita 1·. Italy [GC], no. 26772/95, § 119, 
ECHR 2000-IV). 

131. According to the Court's case-law, ill-treatment must attain 
a minimum level of severity if it is to fall within the scope of Article 3 of 
the Convention. The assessment of this minimum level of severity is 
relative; it depends on all the circumstances of the case, such as the 
duration of the treatment, its physical and mental effects and, in some 
cases, the sex, age and state of health of the victim (see, among other 
authorities, Ireland v. the United Kingdom, judgment of 18 January 1978, 
Series A no. 25, p. 65, § 162). Furthermore, in considering whcthcr 
treatment is "degrading" within the meaning of Article 3, the Court will 
have regard to whether its object is to humiliate and debase the person 
concerned and whether, as far as the consequences arc concerned, it 
adversely affected his or her personality in a manner incompatible with 
Article 3. However, the absence of such a purpose cannot conclusively 
rule out a finding of a violation of this provision (see Peers v. Greece, 
no. 28524/95, §§ 67-68 and H, ECHR 2001-III; and Valasinas v. Lithuania, 
no. 44558/98, § 101, ECHR 2001-VIII). 

132. The Court has consistently stressed that the suffering and 
humiliation involved must in any event go beyond that inevitable 
element of suffering or humiliation connected with a given form of 
legitimate treatment or punishment. Measures depriving a person of his 
liberty may often involve such an clement. In accordance with Article 3 of 
the Convention the State must ensure that a person is detained under 
conditions which arc compatible with respect for his human dignity, that 
the manner and method of the execution of the measure do not subject 
him to distress or hardship exceeding the unavoidable level of suffering 
inherent in detention, and that, given the practical demands of imprison
ment, his health and well-being arc adequately secured (sec Kudla v. Poland 
[GC], no. 30210/96, §§ 92-94, ECHR 2000-Xl). 

133. In addition, as underlined by the Court in Soering, present-day 
attitudes in the Contracting States to capital punishment are relevant 
for the assessment whether the acceptable threshold of suffering or 
degradation has been exceeded (see Soering v. the United Kingdom, 
judgment of 7 July 1989, Series A no. 161, p. + 1, § 104). Where the death 
penalty is imposed, the personal circumstances of the condemned person, 
the conditions of detention while awaiting execution and the lrngth of 
detention prior to execution are examples of factors capable of bringing 
the treatment or punishment received by the condemned person within 
the proscription under Article 3 (ibid.). When assessing conditions of 
detention, account has to be taken of the cumulative effects of those 
conditions, as well as the specific allegations made by the applicant (see 
Dougo;:. v. Greece, no. 40907/98, § 46, ECHR 2001-II, andKalaslmikov v. Russia, 
no. 47095/99, § 95, ECHR 2002-Vl). 
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134. Th e Court notes that the applicant compla ined of ce rtain as pects 
of the conditions to which he had been subj ected in Ivano-Frankivs k 
Prison, where he was awaiting execution of the death sentence 
pronounced by th e Iva no-Frankivsk Regiona l Court on 12 December 1995 
a nd upheld by the Suprem e Court on 22 February 1996. It reiterates in 
thi s connection tha t th e Conve ntion only gove rns, for each Contract ing 
Party, facts subsequ e nt to its entry into force in res pect of tha t Pa rty. 
Th e Court th ere for e has jurisdict ion to examine the app licant 's 
complaints in so far as they relate to the pe riod aft er 11 September 1997, 
when the Conve ntion came into force in respect of Ukra ine. Howeve r, in 
assess ing the e ffect on th e a pplicant of the conditions of his detention, th e 
Court may a lso have regard to the ove ra ll period during which he was 
detained as a prisone r, including the pe riod prior to 11 September 1997, 
as well as to the conditions of detention to wh ich he was subj ected dur ing 
tha t period (see Kalashnikov, cited a bove, § 96) . 

135. The Court fur t her obse rves tha t the a pplicant was deta ined 
under a sente nce of death until hi s sen te nce was commu ted to one of life 
imprisonm ent in Jun e 2000. As is noted a bove (see pa ragra phs I 06-08), 
the use of capital punishment in Ukra in e was the subj ect of strong a nd 
repeated cr iti cism in reso lutio ns of the Pa r! ia men ta ry Assembly of the 
Council of Europe, in which it was record ed tha t be twee n 9 Novembe r 
1995 and 11 Ma rch 1997 a tota l of 2 12 executions had bee n carried out in 
tha t State . H owever, on th e la tt er ela te a defi1cto mora torium on executi ons 
was decla red by the Pres ident of U kra in e; on 29 December 1999 th e 
Constitutiona l Court held th e provisions of the C rim inal Code gove rning 
the dea th pena lty to be unconstitutiona l; and on 22 February 2000 the 
dea th penalty was a bolished by law a nd replaced by a sente nce of life 
imprisonme nt (see pa ragra ph 11 a bove) . The a pplicant was sentenced to 
death in December 1995, some fift ee n months befo re th e moratorium 
came into for ce. The Court acce pts tha t, until t he form a l aboli t ion of th e 
dea th pe na lty a nd the commut a tion of hi s sente nce, th e appli cant must 
have bee n in a s ta te of som e unce rt a in ty, fea r a nd a nguish as to hi s 
futur e. H oweve r, it co nside rs tha t the risk tha t the sent ence wou ld be 
carri ed out, a nd th e accompanying fee li ngs of fear a nd anguis h on the 
pa rt of those se nte nced to death , mu st have dimini shed as tim e we nt on 
and as the de f acto mora torium continu ed in force. 

136. Conce rning the conditions of t he a ppli can t's detention on dea th 
row, the Court has had rega rd to t he Commiss ion delega tes' findin gs a nd 
especia ll y to the ir co nclu sions conce rning the size, li ghting and heating of 
the a pp licant 's ce ll , but a lso to t hose relat ing to the prison practice 
conce rning da ily outdoor wa lks, t he app lica nt 's correspondence a nd hi s 
visits from his rela t ives. It ta kes into account the fac t tha t the delegates 
inves tigated th e a pp licant 's compla ints in d epth , g iving specia l a tte ntion 
during the ir inspection to th e condit ions in the place where the a pplicant 
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had been detained. In these circumstances, the Court considers that the 
findings of the Commission ddegates should be relied on. 

137. The Court has also had regard to the documents submitted by the 
parties concerning the period from 26 October I 999, when the 
Commission adopted its report, to 2 June 2000, when the applicant's 
sentence was commuted to life imprisonment, as well as to the relevant 
parts of the CPT reports covering the period in question. 

138. At the time of the murders in respect of which the applicant was 
convicted he was I 9 years old. He was placed on death row in lvano
Frankivsk Prison on 22 February l 996, when the Supreme Court upheld 
the death sentence (see paragraph 10 above). 

139. The Court notes the findings of the Commission that eight death
row prisoners were detained on the day of the delegates' visit to lvano
Frankivsk Prison in single cells, without the possibility of communicating 
with other inmates. They were frequently observed by prison guards 
through a spy hole in the door of the cell. The light was on twenty-four 
hours a day and the radio was switched off only at night. 

140. The Court further notes the findings of the Commission that 
until May I 998 death-row prisoners were not allowed to have daily 
outdoor walks, and that the windows of their cells were completely 
shuttered until shortly before the visit of the delegates. When inspected 
by the latter, the applicant's cell was found to have been freshly painted, 
with an open toilet and a washbasin with cold water, two beds, a table and 
a little bench, both fixed to the floor, central heating and a window with 
bars. There were some books, newspapers, a chess set, a stock of soap and 
toilet paper, some fruit and other food. The Court notes that during the 
Delegates' visit in November l 998 the applicant's cell was found to be 
overheated, particularly in comparison with other rooms in the prison. It 
accepts the Commission's finding that the conditions had been very poor 
prior to November l 998. 

l 41. Concerning the visits by the applicant's relatives, the Court relies 
on the Commission's finding that two warders were present when his 
parents visited him, who were authorised to interrupt their conversation 
when they considered that the parents or the applicant had said anything 
"untrue". Except for their request of 19June 1998, all the requests of the 
applicant's parents to visit him had been granted. However, the visits took 
place mostly two or three months after the requests had been submitted 
and they were limited to a maximum of twelve a year. 

I 42. The Court notes that it was not possible for the Commission to 
establish with sufficient clarity whether the applicant or his parents asked 
for permission for a priest to come to see him. It could be said, however, 
that when the applicant saw a priest on 26 December I 998 following his 
request of 22 December I 998 there were no regular visits to inmates by 
any chaplains, as the Instruction did not provide for such visits. 
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143 . Conce rn ing the a pplicant's co rrespond ence, the Court obse rves 
tha t a lthough th e a pplicant was entitl ed to send more t han twelve lette rs 
a yea r in acco rda nce wit h t he Instruct ion, until September 1997 he was not 
entitl ed to do so. 

144. On th e bas is of th e la rge amount or docum e ntary evidence 
subm itted by th e parti es and the fact s es ta bli shed by the Comm iss ion 
during its fact -finding visit to Ivano-Fra nkivs k Prison re lat ive ly short ly 
a ft er the a pplicant 's dea th sente nce had become fin a l a nd a ft e r th e 
Convention had come into force in respect of U kraine, the Court is in a 
position to es tablish a detailed picture of the condi t ions in which the 
appli cant was deta ined from 1996 onwa rds, a nd pa rti cularly betwee n 
l l Septem ber 1997, the da te on wh ich the Convention ente red into force 
in respect of Ukrain e, a nd May 1998, when t he Inst ruction sta rt ed to be 
a pplied in lva no-Frankivsk Prison. 

145. The Court views with part icul a r conce rn t he fact that, until 
May 1998 at earli est, the a pp lican t, in common with othe r prisoners 
detained in the prison under a death sente nce, was locked up twe nty
four hours a day in a ce ll vvh ich offered only a ve ry res tr icted living 
space a nd in which th e window was shutte red , wit h the conseque nce 
that the re was no access to natural li ght , th a t there was no provision 
for any outdoor exe rcise and that there was li tt le or no opportunity for 
act iviti es to occupy himse lf or for hum a n contact. In line with the 
observat ions of the CPT conce rning the subj ection of dea th-row 
pr iso ners in U kra ine to s imilar conditions, the Court conside rs that t he 
d etention or t he app licant in unacce pta ble cond it ions or th is kind 
amounted to degrading trea tme nt in breach of Article 3 of the 
Convent ion. In the case of th e a pplicant , t he situat ion was aggravated 
by the fac t t ha t, be tween 24 Februa ry a nd 24 March 1998, he was 
deta ined in a ce ll whe re th ere was no water tap or washbasin but only 
a small pipe on t he wa ll near the toil et, where the wa ter supply could 
on ly be turned on from th e co rridor, where the wa ll s were cove red with 
faeces a nd where the bucket for nushing th e toil e t had bee n ta ke n away. 
The a pplicant' situ at ion was furth er aggrava ted by the fact that 
throughout the period in qu es tion he was subj ect to a dea th se nt ence, 
a lthough, as noted in pa ragraphs 11 and 135 above, a morato rium had 
bee n in effect s ince 11 March 1997. 

146. The Court cons iders that in the present case th ere is no evide nce 
that the re was a positive intention of humili a ting or debasing the 
a pplican t. However, a lthough the qu est ion whe ther the purpose of the 
t reatm e nt was to humili a te or debase t he victi m is a factor to be ta ken 
into account , the a bse nce of a ny such purpose cannot conclu sive ly rul e 
out a find ing of a vio la ti on of Articl e 3 (see V. v. the United Kingdom [GC], 
no. 24888/94, § 71 , ECHR 1999-IX, andKalashnikov, cited above,§ 10 1) . It 
conside rs tha t the conditions of dete ntion which the a pplicant had to 
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endure in particular until May 1998 must have caused him considerable 
mental suffering, diminishing his human dignity. 

147. The Court acknowledges that after May 1998 substantial and 
progressive improvements had taken place, both in the general 
conditions of the applicant's detention and in the regime applied with
in the prison. In particular, the blinds shuttering the windows were 
removed, daily outdoor walks were introduced and the rights of prisoners 
to receive visits and to correspond \1·ere enhanced. Nevertheless, the Court 
observes that, by the date of introduction of these improvements, the 
applicant had already been detained in these deleterious conditions for a 
period of nearly thirty months, including a period of eight months after 
the Convention had come into force in respect of Ukraine. 

148. The Court has also borne in mind, when considering the material 
conditions in which the applicant was detained and the activities offered to 
him, that Ukraine encountered serious socio-economic problems in the 
course of its systemic transition and that prior to the summer of 1998 
the prison authorities were both struggling under difficult economic 
conditions and occupied with the implementation of new national 
legislation and related regulations. However, the Court observes that 
lack of resources cannot in principle justify prison conditions which are so 
poor as to reach the threshold of treatment contrary to Article 3 of the 
Convention. Moreover, the economic problems faced by Ukraine cannot 
in any event explain or excuse the particular conditions of detention 
which it has found in paragraph 145 to be unacceptable in the present 
case. 

149. There has, accordingly, been a violation of Article 3 of the 
Convention in this respect. 

III. ALLEGED VIOLATION OF ARTICLE B OF THE CONVENTION 

150. In his original application, the applicant complained that his right 
to see his family was restricted, that he was prevented from seeing his 
lawyer and from sending and receiving any correspondence, and that he 
was not allowed to watch television or to have any communication with the 
outside world. 

15 l. The Court considers that these complaints fall to be examined 
under Article 8 of the Convention, which provides: 

"l. Everyone has the right lo respect for his prirnlc and family life, his home and his 
correspondence. 

2. There shall be no intcrferrnre by a public authority with the exercise of' this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the economic well-being of the 
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count ry, fo r the prevention o f disorde r or crim e, fo r t he protection of hea lth or mora ls , 
or for the protect ion of th e ri ght s a nd fr eedoms of ot he rs." 

152. The Comm iss ion fo und it es ta blished tha t the a pplicant 's rig ht to 
r ece ive vis its from hi s re la ti ves, which included vis its by hi s represe ntat ive, 
Mr Voskoboyn ikov, was li mit ed to one visit pe r month a nd that, during the 
vis its, two wa rd ers we re present li ste ning to the conve rsat ions, who were 
a uthori sed to inte rve ne when they considered that the inm a te or hi s 
r ela tives had sa id a nything "untru e". Th e Commi ss ion furth er fou nd 
t ha t a visit could be ca nce ll ed as a di sciplina ry puni shm ent innicted upon 
the a ppli cant for a viola ti on of the pri son rul es. As to co rres ponde nce, th e 
Commiss ion noted that whil e, acco rding to the Instructi on, the a ppl icant 
could send his re lat ives one le tt e r per month a nd rece ive le tt e rs without 
a ny limitat ion as to the ir number , hi s co rrespondence was ce nsored. 

153 . Th e Court , agree ing with t he Com mission, cons ide rs tha t th e 
a bove-m en t ioned res trictions constituted a n inte rfere nce by a public 
a uthority with t he exe rci e of the applican t's right to res pect fo r his 
priva te a nd fami ly life a nd hi s co rrespondence gua ra nteed by Art icle 8 § l 
of the Convention. 

154. Such interfe rence can only be justifi ed if the conditi ons in th e 
second paragraph of thi s provision a re met. In part icula r, if it is not to 
contrave ne Articl e 8, th e inte rfe rence must be " in acco rd a nce with th e 
law'', pursue a legitimate a im a nd be " necessary in a d e mocrati c socie ty" 
in orde r to achi eve that a im (see Silver and Others v. the Uni ted Kingdom, 
judg ment of 25 Ma rch 1983, Seri es A no. 6 l , p. 32, § 84, a nd Petra 
v. Romania, jud gm ent of23 Septembe r 1998, Reports 1998-VII, p. 2853, § 36) . 

155. The Court must firs t consid er whethe r the in terfere nce was 
" in acco rdance with t he law". This express ion requires fir stl y tha t th e 
im pugned measure should have some bas is in domes ti c law; it a lso refers 
to th e quality of th e law in ques tion , requiring that it should be access ibl e 
to the pe rson conce rn ed, who mus t moreover be a ble to foresee its 
conseque nces fo r him , a nd be compatib le wit h the rul e of law (see Krus/in 
v. Fran ce a nd H uvig v. France, judg me nts of 24 April 1990, Ser ies A no. I 76-A 
and B, p. 20, § 27, and p. 52, § 26, respective ly). 

156. In contending that th ese require me nts we re met, th e Gove rn
me nt refe rred in the ir wr it ten obse rva tions to the Pre-Tri a l De te ntion 
Act (" the Act") a nd the Correct ional La bour Code ("the Code"). In their 
furth er obse rva t ions, they added a refe re nce to the Ins truct ion a nd th e 
T em pora ry Provisions. The a pplica nt submi tted tha t onl y ce rta in 
intern a l regul a tions had bee n iss ued to gove rn the conditi ons in wh ich 
persons awa iting execu tion of the death pe na lty were d e tain ed . 

157. The Court observes that t he Act governs condi t ions of d e te n t ion 
until a sente nce becomes fin a l. It furth e r obse rves tha t, a lthough the Code 
provides a ge ne ral legal bas is for condi t io ns or de te nti on, th e competent 
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national authorities in the present case did not refer to its provisions when 
informing the applicant and his parents about the rules governing 
conditions of detention on death row. 

158. It appears from the documents produced by the parties and the 
Commission's findings of fact that, after the sentence had become final, 
the conditions of detention of persons sentenced to death were governed 
by the Instruction issued by the Ministry of Justice, the Prosecutor
General and the Supreme Court. The Court notes that the Instruction 
was an internal and unpublished document which was not accessible to 
the public. 

159. The Court notes that the Instruction was replaced by the 
Temporary Provisions, approved by the State Department for the 
Execution of Sentences on 25 June 1999 as Order no. 72 and registered by 
the Ministry of Justice on 1 July 1999 as no. 426/3719, which came into force 
on 11 July 1999 and which were accessible to the public. The Temporary 
Provisions extended the rights of persons sentenced to death. In particular, 
prisoners were allowed to receive six parcels and three small packets per 
year, to send and receive letters without any limitation and to have 
monthly visits of up to two hours from their relatives. However, as noted by 
the Commission, the Temporary Provisions have no application to the facts 
complained of by the applicant, which occurred before 11 July 1999. 

160. The Court finds that in these circumstances it cannot be said that 
the interference with the applicant's right to respect for his private and 
family life and his correspondence was "in accordance with the law" as 
required by Article 8 § 2 of the Convention. 

161. In view of the above finding, the Court, like the Commission, 
considers it unnecessary to examine whether the interference in the 
present case was "necessary in a democratic society" for one of the 
legitimate aims pursued within the meaning of Article 8 § 2 

162. There has therefore been a violation of Article 8 of the 
Convention. 

IV. ALLEGED VIOLATION OF ARTICLE 9 OF THE CONVENTION 

163. In his original application the applicant claimed that he had not 
been allowed any visits from a priest. 

164. The Court considers that the applicant's complaint should be 
examined under Article 9 of the Convention which reads as follows: 

"!. Everyone has the right to freedom of thought, conscience and religion; this right 
includes freedom to change his religion or belief and freedom, either alone or in 
community with others and in public or private, to manifest his religion or belief, in 

worship, teaching, practice and observance. 

2. Freedom to manifest one's religion or beliefs shall be subject only to such 
limitations as arc prescribed by law and are necessary in a democratic society in the 
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interes ts of public safe ty, fo r the protection of pub li c orde r, hea lth or mora ls or for the 
protect ion oft he rights and freedoms of others." 

165. The Governm ent submitt ed that the app licant had never a ked to 
have a visit from a pri es t. This was di sputed, according to the Comm is
sion's findin gs, by th e a pplicant 's parents but corroborated by ce rtain 
witnesses hf:ard by it a nd by the undated docume nt s igned by 
Mr Y.M. Pavlyuk, the deputy head of the iso la tion block. In its le tt e r 
of 12 O ctober 1998, fo ll owing the applicant's pa re nts' complaint of 
11 September 1998, th e State Depa rtment for the Execution of 
Sentences indicated that vis its from a priest could be g ranted by the 
lva no-Fran kivs k Regiona l Directorate of the Ministry of th e T nte rior. 

166. The Commiss ion was unable to es tablis h with suffi cie nt clarity 
whe the r the applicant or his pa rents requ ested perm iss ion from the 
nat ional a uthoriti es for the app licant to be vis it ed by a pri es t befor e 
22 December 1998. H owever, the Commission fo und it to be es ta blished 
by the ora l evide nce a nd docum e nts produced to it tha t the applicant was 
not able to pa rticipate in the weekly re ligious se rvice wh ich was avail able 
to othe r pri sone rs and that he was not in fact visit ed by a pries t until 
26 Dece mber 1998. 

167. The Court acce pts the findings of the Comm iss ion a nd, like the 
Commission, cons ide rs that this situat io n amou nted to a n inte rf'e re nce 
with th e exe rcise of the a pplicant's " fr eedom ... to manifes t hi s re li gion 
or belier'. Such an interference is contrary to Article 9 of the Convent ion 
unl ess it is "prescribed by law", se rves one or more of the legiti mat e a ims 
in pa rag ra ph 2 and is "necessary in a democratic socie ty" to achi eve thos e 
aims. 

168. The Court , when examining th e app li cant 's complaints unde r 
Articl e 8 of th e Conve ntion , has a lready obse rved that the conditions of 
detent ion of persons sente nced to dea th were governed by the Ins truction 
which , according to th e extract produced by the Governme nt, did not 
confer on persons sen te nced to death the right to be vis it ed by a priest. In 
addition , the Court has a lready concluded that the Inst ruction d id not 
satisfy the requ ire me nts for a " law" within the meaning of Articl e 8 § 2 
of the Convent ion. 

169. It tru e that the Inst ruct ion was replaced by the T e mporary 
Provisions which came into force on 11 July 1999. Howeve r, although th ey 
guarantee the right of persons de ta ined on death row to pray, read 
re li gious literature and to rece ive vis its from a pries t, the T e mpora ry 
Provisions have no a pp li cat ion to the fact s complained of by th e 
appli cant, which occurred befor e 11 July 1999. 

170. In these circumstances, the Court finds that t he interfe re nce with 
the app li cant 's rig ht to manifest hi s religion or beli ef was not "in 
accordance with the law" as required by Articl e 9 § 2 of the Conve ntion. 
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It considers it unnecessary to examine whether the interference in the 
present case was "necessary in a democratic society" for one of the 
legitimate aims pursued within the meaning of Article 9 § 2. 

171. Accordingly, there has been a violation of Article 9 of the 
Com·en tion. 

V. APPLICATION OF ARTICLE 41 OF THE CONVENTION 

172. Article 41 of the Convention prm·ides: 

"If the Court finds that there has been a violation of the Conwntion or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. Damage 

173. The applicant claimed 2,580,000 Ukrainian hryvnas (UAH) for 
non-pecuniary damage. 

174. The Government submitted that the applicant's claims for non
pecuniary damage in respect of an alleged violation of Article 3 of the 
Convention in connection with his conditions of detention on death row 
and the alleged lack of an effective inYcstigation into the ill-treatment 
were exorbitant. They asked the Court to determine the just satisfaction 
on an equitable basis, taking into consideration its case-law on similar 
issues and the economic situation in Ukraine. In addition, they found the 
applicant's claims for non-pecuniary damage in respect of alleged ill
treatment unsubstantiated. 

The Government further stated that the applicant's claims for non
pecuniary damage in connection with the alleged violation of Article 8 of 
the Convention were partly unsubstantiated. Finally, they considered that 
the finding of violations of Articles 8 and 9 would constitute an adequate 
compensation for non-pecuniary damage. 

175. The Court, bearing in mind its findings above regarding the 
applicant's complaints, considers that he suffered some non-pecuniary 
damage as a result of the conditions to which he was subjected on death 
row, which cannot be compensated for solely by the finding of a violation. 
Making its assessment on an equitable basis, the Court awards the 
applicant 2,000 euros (EUR). 

B. Costs and expenses 

176. The applicant claimed a total of UAH 53,300 for fees and costs 
incurred in the proceedings before the national authorities and before 
the Convention institutions. 
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177. Th e Governm ent disputed tha t claim . Th ey a rgued tha t the 
a pplicant had fa il ed to support hi s cla im with vouchers a nd bill s a nd tha t 
th e cos ts a nd expenses in qu es tion we re exorbit a nt a nd unju stifi ed . 

178. T he Court r eit era tes th a t in order for cos ts a nd expe nses to be 
included in a n awa rd unde r Article 4 1, it must be es ta bli shed tha t tha t 
th ey were actu ally a nd necessa rily incurred in ord er to preve nt or obta in 
redress for th e ma tt er found to constitute a viola tion or the Conve ntion 
a nd a re reasona ble as to qua ntum (see Nilsen and J ohnsen v. Norway [GC], 
no. 23 11 8/ 93, § 62, EC HR 1999-VIII). The Court i not sa tisfi ed tha t a ll 
t he costs a nd ex penses, to ta lling more tha n UAH 53,000, we re necessarily 
incurred in connection with t he compla in ts submi tted to t he St ras bourg 
inst it ut ions. It obse rves tha t the app licant 's cla im incl ud ed ex penses 
rela ting to t he work done by his lawye rs in conn ect ion with th e criminal 
proceedin gs befor e th e na tiona l court s. H owever , th ese expe nses do not 
rela te to the violations or Articl es 3, 8 a nd 9 of the Conve ntion. 

179. Consid erin g also that t he a pp li cant has onl y succeeded in res pect 
or pa rt of his application unde r t he Conve n tion, a nd d ecid ing on a n 
equi table bas is, the Cour t awa rds the a pplicant th e su m of EUR 1,000. 

C. Default interest 

180. The Court con siders it a ppropri a t e tha t th e default inte res t 
should be based on a n a nnu a l ra te equa l to th e ma rg ina l lending rat e of 
th e European Centra l Ba nk , to which should be add ed three percentage 
points. 

FOR THESE REASO S, THE COURT UNANIMOUSLY 

1. Holds tha t there has bee n no vio lat ion of Articl e 3 or t he Conve nt ion as 
rega rds the a ll eged ill-treatme nt of t he applicant in Ivano-Fra nkivs k 
Prison; 

2. Holds tha t there has been a viola ti on of Articl e 3 of th e Convention as 
regards the failur e to ca rry out a n effective offi cia l inves tigat ion in to 
th e a pp li cant's a llegat ions or ill-treatm ent in lvano-Fra nkivs k Prison; 

3. Holds t ha t there has been a viola ti on of Art icle 3 of the Conve ntion as 
regards the conditions of dete ntion to which the a pplicant was 
subj ected on death row; 

4-. Holds tha t the re has been a viola ti on of Art icl e 8 or the Conve ntion; 

5. Holds that there has been a viola t ion or Art icl e 9 of the Conve ntion; 
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6. Holds 
(a ) tha t th e res pondent Sta te is to pay the a pplicant , within three 
months, the following amounts: 

(i) EUR 2,000 (two thousand euros) in res pect of non-pecunia ry 
da mage, to be convert ed into Ukra ini a n hryvnas at t he ra te 
a pplicable a t the da te of se ttl em ent ; 
(ii ) EU R 1,000 (one thousand euros) in res pect of cos ts a nd 
ex penses, to be conve rted into U kra ini a n hryvnas a t the ra te 
a pplicable a t the da te of se ttl em ent ; 
(iii ) a ny tax tha t may be cha rgea ble on th e a bove a mounts; 

(b) tha t from the expiry of th e above-m e ntioned three mon t hs until 
se ttl e m ent simpl e interes t sha ll be payable on the a bove a mo unts a t 
a ra te equ a l to th e ma rgina l lending ra te of the E uro pean Ce nt ral 
Ba nk dur ing the default period plus three perce ntage points; 

7. Dismisses th e re ma inde r of the a pp li cant 's cla im for just sati sfact ion. 

Done in Engli sh, a nd notifi ed in writing on 29 Apri l 2003, pursua nt to 
Ru le 77 §§ 2 a nd 3 of th e Rules of Court. 

Michae l O ' B OYLE 

Regis t ra r 
Nico las BRATZA 

Pres ide nt 

In acco rd a nce with Articl e 45 § 2 of the Convention a nd Rule 74 § 2 of 
t he Rul es of Court , the sepa ra t e opinion of Sir N ico las Bratza is a nnexed 
to t hi s judg m ent . 

N .B . 
M.O'B. 
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SEPARATE OPINION OF J UDGE Sir icolas BRATZA 

I am in fu ll agreement with the conclusion and reasoning of the 
majority of the Court on a ll points, save that I would have preferred that 
the complaint relat ing to the fa ilure of the prison authori ties to carry out 
an effect ive official investigation into the applicant 's a llegations of ill
treatment in Ivano-Frank ivsk Prison had been exa mined unde r Article 13 
of the Conve ntion rather than under the so-call ed "procedural aspects" of 
Article 3. 

In holding that Art icle 3 has such a procedura l aspect , the Court, like 
the Commission, draw on well-established case-law under Article 2 of the 
Convention to the effect that, where allegat ion a re made of an unlawful 
deprivation of life, the provision requires by implicat ion that there 
should be a n effective offi cia l investigat ion, capable of leading to the 
identification a nd punishment of those responsible. T his view has indeed 
received express confirmation in the Court 'sj udgment in Assenov and Others 
v. Bulgaria Uudgment of 28 O ctober 1998, Reports ef judgments and Decisions 
1998-VIII, p. 3290, §§ 102-03) in which the Court found a proced ural 
breach of Article 3 due to the inadequa te invest igation made by the 
na tional authorities into the firs t applicant's compla int t hat he had been 
severely ill-treated by the police. The Court there observed that, if it were 
not the case that Article 3 embodied such a procedura l aspect, the genera l 
legal prohibition of tortu re a nd inhuman or degrading treatmen t or 
punishment, despite its fundamental importance, would be ineffect ive in 
practice and that it wou ld be possible for agents of the State to abuse the 
rights of those within the ir control with virtual impunity. 

However, Assenov and Others was decided before the j udgment of the 
Grand Chamber in i lhan v. Turkey ([GC], no. 22277/ 93, ECHR 2000-VII), 
in which the Court (refl ecting the pa rtly d issenting opinion of 
Mr Pellonpaa in the Comm ission) voiced certain doubts as to the ana logy 
d rawn in this respect between the provisions of Article 2 a nd those of 
Art icle 3. The Court pointed out that, while t he obligation to provide an 
effective inves tigation in to the deaths caused by, inter alios, the security 
forces had bee n he ld to be implied in to Article 2 in order to ensu re tha t 
the rights guaranteed by that Article were not theoretical or illusory but 
practical a nd effective, the provisions of Article 2 included the require
ment that the r ight to li fe be "protected by law". In addition, the Court 
noted, Article 2 may also concern situations where the initiative must rest 
on the State for the practical reason that t he vict im is deceased and the 
circumstances of the death may be large ly confined within the knowledge 
of State officia ls(§ 91). T he Court continued: 
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"92. Article 3, however, is phrased in substanti,·e terms. Furthermore, although the 
victim of an alleged breach of this provision may be in a vulnerable position, the 
practical exigencies of the situation will often differ from cases of use of lethal force or 
suspicious deaths. The Court considers that the requirement under Article 13 of the 
Convention that a person with an arguable claim of a violation of Article 3 be provided 
with an effective remedy will generally provide both redress to the applicant and the 
necessary procedural safeguards against abuses by State officials. The Court's case-law 
establishes that the notion of effective remedy in this context includes the duty to carry 
out a thorough and effective investigation capable of leading to the identification and 
punishment of those responsible for any ill-treatment and permitting effective access for 
the complainant to the investigatory procedure (see the Aksoy v. Turkey judgment [of 
18 December 1996, Reports 1996-III], p. 2287, § 98). Whether it is appropriate or 
necessary to find a procedural breach of Article 3 will therefore depend on the 
circumsla11ccs of the particular case." 

In ilhan, the Court f(iuncl that the applicant had suffered torture at the 
hands of the security forces and that his complaints concerning the lack of 
any effective investigation by the authorities into the causes of his injuries 
fell to be dealt with under Article 13, rather than Article 3, of the 
Convention. The present case differs from ilhan in this respect, in that no 
substantive breach of Article 3 has been found by the Court to have been 
established. Nevertheless, I consider that, as in that case, the applicant's 
complaint concerning the lack of an effective official investigation into the 
applicant's allegations of ill-treatment would have bl'.en more appropriate
ly examined under Article 13 of the Convention. 

Since, however, I share the view of the majority not only that the 
complaints of the applicant's parents gave rise to an arguable claim of ill
treatment which required to be investigated, but that the investigation 
which was in fact carried oul by the authorities was deficient in the 
respects found by the Court in its judgment, I have not voted against the 
finding of a violation of Article 3 of the Convention in this regard. 
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SOMMAIRE 1 

Conditions de detention d'une personne condamnee a mort 

Article 3 

Traitement inhumain OU digradanl - Conditio11s de dite11tion d'une perso1111e condamnie a morl 
- In.certitude et angoisse resultant de la condamnation a mart - Moraloire sur la peine de mort 
diminuant le risque d'exicu lion et peine caj1itale ultirieuremenl commuie en reclusion cl vie -
Conditions matirielles de la di te11t ion - Enfermement permanent en cellule -Absence de Lumiere 
nature/le - Impossibilite de /1re11dre de l'exercice et d'avoir des activitis - Absence de contacts 
avec autrui -Absence d'intention d'lwmilier le requiranl 

* 
* * 

Le requera nt fut condamne a mort en 1995. Sa condamnat ion ayant etc confirm ee 
en 1996, ii fut place e n qu a rti cr cl ' isolement clans l'attentc de son execution. Un 
moratoire sur la pe in e capit a le fut tout cfois clecr ete en 1997 et un e loi aclopt ee 
en 2000 commua toutes le conda mnation s a mort en peines de reclu sion a vie . 
Scion le requerant, une instru ction secrete s'appliquant a ux cl c tenus cond a mn cs 
a mort le priva de tou s scs droit s, lui intcrdisant notamm ent de prendre de 
l'exercice e n ple in air, de rega rder la televis ion , de se procure r des journaux et de 
recevoir des co lis a li mentaires. Le requerant incliqu e que tout e corres pond a nce lui 
fut intcrdite jusqu 'en sept embre 1997, qu ' il ne fut pas a utorise a re ncontrer un 
pretre avant dece mbre 1998 e t a ffirm a it , cl a ns sa requ etc initia le, qu ' il n 'avait 
pas pu vo ir son pere. Par la suit e, Jes visit cs de sa famill e fure nt li mitees a un e 
pa r moi s. En out re, le requerant aura it e te ba ttu a plusicu rs reprises e n 1998. A 
cct ega rcl , Jes aulo ritcs inform crent ses parent s que Jes a ll ega tions de scvices 
formu lces ava ie nt e te jugees infoncl ces a pres avoi r fai t l'obj e t cl 'un e enqu ete 
approfonclie. Les plaint es de l' interessc a u sujet de ses conditions de de tenLion 
ayant ete cont es tees par le Gouvernement, la Commission europccn ne des 
Droits de !'Homme me na sa proprc enqucte. Ses cle legues visithent la prison 
e n nove mbre 1998 et recueillire nt Jes depos itions de te moins. La Comm iss ion a 
es t ime qu ' il n 'e tait pas poss ible d 'e ta bli r a u-cle la de tout doutc ra ison na ble qu e le 
requera nt avait subi les mauvais trait ements dont ii s'e tait p la int. I I a pparut 
tout efois qu'aucun e enqu e te n'ava it c tc menee par un e a utorite distincte de 
cell es qui ava ie nt ele direcle ment imp liqu ees clans Jes fa ils denonces pa r 
l' interesse et qu e le cer tifica l m ed ical produit e tait poslerieur de de ux mois aux 
ma uvais tra ite ments a ll egucs . Les dc legucs de la Commiss ion constatere nt qu e le 
requcrant cta it det enu clans un c cell ul e isolee equipee de toile ttes non cloisonnees, 
d ' un lavabo pourvu d 'un robinet cl 'eau fro ide, de cleux !its, d ' une ta bl e, d 'un petit 

I. Rccl igc pa r le greffc, ii nc li e pas la Cour. 
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ba ne, du chauffagc ce ntra l e t d 'un e fe netrc munie de ba rreaux. La lumi ere res ta it 
a JJum ee en pe rm a ne nce Cl Jes prisonni erS Cla ie nl frequ e mm enl epics pa r Jes 
surve ill a nts qu i Jes obscrva icnt a trave rs un ce il le ton. En outrc, jusqu 'e n ma i 
1998, Jes prom enades qu otidic nnes a !'air libre etai e nt int crditcs a ux detenu s e t 
Jes fe netres de leurs ce llul es c ta icnt tota leme nt occultees . La Commiss ion a admis 
Jes decla ra tions du rcqu erant sc ion le qu cllcs Jes co nditions de de te ntion Cta icnt 
pi re· ava nt la visit e des de lcgues . En cc qui co ncc rne Jes visite de la famill e de 
l' int eressc, la Commission a consta te qu e presqu e tout es les a utorisa tions 
sollicitees pa r ses pa re nts ava icnt e te accorcl ees ma is pour des da tes posterie ures 
de cl eux a troi s mois au x de ma ndes . En outre, leurs re ncontres ava ie nl lie u e n 
prese nce de surveillanls a utori scs a int erven ir. Quant a la corrcs ponda ncc du 
requera nt , la Commi ss ion a rc lcve qu c l' intcresse avait e nvoyc e t rcc;u un ce rta in 
nombrc de lcttrcs. T outcfois, le rcg lcmc nt ne lui perm c tta it d 'cxpedier qu 'une 
le ttre pa r mois a sa fami lle Cl toute sa corresponda nce ctait cc n urec. Enfin , 
bi e n qu ' il n'e ul pas e te eta bli avcc suffi sa mm ent de cl a rte si l'autor isa ti on de 
re ncontre r un pret re ava il cLc cl ema ndee, ii n 'y ava il pas de vis iLcs rcguli c res 
d 'aumoni ers. 

I. Articl e 3 : a) II n'a pas e tc e ta bli , a u nivea u de preuYe requi s, qu c le requ era nl 
a il subi penda nt sa de te ntion des ma uvais tra itements contra ire a ce tt c 
disposition. 
Conclusion : non-violatio n (una nimite). 
b) La Commiss ion a cs t imc qu c Jes c nqu ctes, superficic llcs et de pure fo rm c, nc 
traduisaient a ucun effort se ri cux pour dccouvrir ce qui s'e ta it rccll c me nt passc. La 
Cour, sc ralli a nt au x conclu sions e t au ra isonnement de la Commiss ion , dit qu c le 
gri ef sc ion lequ el le requ era nl a subi des scvices en prison n'a pas fa it l'obj ct d 'un e 
cnqu e te e ffect ive de la pa rt des a ut oritcs int crncs . 

Conclusion: viola tion (un a nimit e) . 
c) En ce qui conccrn e lcs conditions de detention du requ era nt , la Cour n'a 
compe tence pour connaltrc des griefs de ce lui-ci qu e pour a ula nt qu ' il s sc 
ra pporte nt a la periode pos teri curc a u 11 sc ptembrc 1997, da te de l'e ntree en 
vigueur de la Conve ntion a l'egard de !'Ukra ine . Toutefoi s, pour a pprecie r l'e ffet 
des conditions de de te ntion , la Cour pe ut ega lement considerer l' integra lite de la 
period e penda nt laqu ellc l' int crcsse a ete emprisonne a insi qu c Jes conditions cla ns 
lesqu ell es ii era it dete nu dura nt ce lt e periode. La Cour reco nnalt qu ' il a du a u 
debut eprouve r de l' incc rtitud c, de la peur e t de l'a ngoisse qua nl a son sort , ma is 
elle es lim e qu c le ri squ e d 'execution de sa pein e et le se nt iment de pc ur e t 
d 'a ngoisse dont ii s'accompagne onl du progressivcmcnt s'a tte nu er a rn es ure qu e 
le temps passa it. La Co ur sc foncl e sur les constatations des de legu cs de la 
Commiss ion et ti e nt compt e des ra pports du Comite europee n pour la prevention 
de la torture. Elle sc decla re pa rticuli e rcmcnt preoccupee pa r le fait quc le 
requ era nt , a u ma ins jusqu 'au rnois de ma i 1998, es t rcs t c cnfcrm e e n perm a
nence cla ns sa cellule, qu ' il n 'a pas eu acccs a la lumi ere na ture lle, qu ' il lui a e te 
impossible de prcndre de l'exc rcice e n plein a ir e t qu ' il n'a guc rc ou pas dispose de 
moye ns de s'occupcr e t d 'c ntrete nir des co ntac ts hum a ins. La de te ntion de 
l' interesse cla ns ces conditions inacce pt a bles s'a na lyse en un tra ite ment degra
da nt e t sa situ a ti on a etc aggravee pa r plusieurs a utres fac te urs, nota mm ent le 
fait qu ' il se trouva it sous le co up d' une cond a rnn a tion a mort penda nt la periode 
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en ques tion. Si ri en ne prouve !'ex istence d 'une veritable int ention d 'humilie r OU 

de rabaisse r le requera nt , les co ndition d e sa d e te ntion n 'ont pas manque de lui 
causer de g ra ndes souffrances menta les e t de porte r atteinte a sa <lignite. Des 
ame liorations notabl es fur enl apportees a pres mai 1998, mais l' inte resse e tait 
dej a cl c tenu depuis trcn te m ois lorsqu 'e ll es sont illl ervenu es . Par ai ll eurs, les 
d ifTieult es economiques a uxq uell es e LaiL confront ee !'Ukraine ne peuYent 
ex pliqu e r ni excuser les cond itions de d e te ntion in acce pt a bl es subi es par le 
requera nt. 
Conclusion : viola Lion (unan imil c) . 
2. ArLielc 8 : les res tri cL ions appo rtees a ux visit es c l a la correspond a nce 
con ·titu ent d es ingerences clans l'exe rcice du droit de l' interesse a u res pect d e sa 
vie fam ili a le e t de sa corresponda nee. Les conditions clans lesqu ell es les prisonni e rs 
conclamnes a mort c tai c nt <l e le nus c taienl regies, pc 11cla nl Loule la periocle 
con id eree, par un e inslru ction inte rn e non publiee a laq uell c le public n 'ava it 
pas acces. Des lors, les ingcrences cons ta tees n 'e LaienL pas« prevu es par la loi "· 
3 . Artic le 9: la Comm iss ion a es tim e e ta b li que le req uerant n'avait pu ass ister a u 
se rvice re lig ieux hebclomadaire ouvert a ux a utres d e tenu s e t qu 'a ucun a um 6n ier 
ne lui avail re ndu visitc avant cl ece mbre 1998 . Pa re ill e situ a tion s'analyse en une 
ingerc nce clans sa « liberle de ma nifes le r sa re li g ion ou sa com·iction » qui n 'faa iL 
pa · « prevue pa r la loi » cl a ns la m esure ou !'instruc tion susme ntionnee ne 
comporLa it aucune disposition re lat ive au droiL a la vis ite d ' un pre tre. 
Conclusion: viola Lion (unan imiLe) . 
Arti cle 4 1 : la Cour a ll oue d es incle mnites pour dommage mora l a in si q ue pour fr a is 
e t clepens. 
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En l'affaire Poltoratski c. Ukraine, 
La Cour curopeenne des Droits de !'Homm e (quatri eme section) , 

siegea nt en une chambre composee de : 
Sir Nicolas BRATZA,/Jresident, 
Mme £ . PALM, 
M. J. M AKARCZYK, 

Mme V. STRAZNICKA, 
MM. M. F ISCHBAC H , 

V. B UTKEVYC I-1 , 

R. MARUSTE,juges, 
et de M. M. O 'BOYLE, greffier de section, 

Apres en avo ir deli bere en cha mbre du consei l le 25 mars 2003, 
Rend l'arret qu e voici, adopte a ce tt e date : 

PROCEDURE 

I. A l'origin e de l'a ffaire se trouve une requ ete (n° 388 12/9 7) diri gee 
contre !'U kra ine et dont un ressortissant de ce t Eta t, M. Boris lav 
Evgu enevitch Poltorats ki (« le requerant » ), avait saisi la Com miss ion 
europee nne des Droits de !'H omme (« la Commission ») le 19 septem bre 
1997 en ve rtu de l'ancien art icle 25 de la Convention de sauvegarde des 
Droits de !'H omme et des Libert es fond amentales (« la Conve nt ion »). 

2. Le requerant , d'abord represe nte pa r son pere, M. E.N. Poltorats ki , 
e t par M. I.G. Voskobo.inikov, ]'es t aujourd ' hui par M. 0 .0. Kos tian . Le 
gouvernemen t ukrainie n (« le Gouvernement ») est represe nte par son 
age nt , M"" V. Loutkovs ka, du minis tere de la justi ce . 

3. L'affa ire conce rne les conditions de detention du requera nt cl ans le 
« couloir de la mort » de la pri son cl'Ivano-Fra nkivsk et la fac;on dont ii y a 
e te traite. 

4 . Le 30 octobre 1998, la req ue te a ete decla ree partie ll ement rece
vable par la Commission. Du 23 a u 26 novembre 1998, la Commission a 
effectue un e visite a Kiev et a la prison d 'Ivano-Frankivsk e n vue d 'e tabli r 
les fa its. Dans son rapport du 26 octobre 1999 (a ncien article 3 1 de la 
Convention) 1

, e llc a cxprim e l'avis qu 'il n'y avait pas eu violat ion de 
!' articl e 3 s'agissa nt des gri efs du requerant au suj et des mauvais 
traitements subis a la prison d 'Ivano-Frankivs k (a l'u nanimite) , qu'il y 
avait eu violat ion de !'articl e 3 du fa it des conditions de de te ntion de 
l' inte resse cl ans cette prison (a l'una nimite), qu ' il y avait eu violat ion 
de !'art icle 3 e n raison de !'absence d 'enqu ete effect ive sur Jes allegations 
du reque rant conce rn ant les sevices qu'il aurait subi s en pri son (par 

I. Note du greffe : le ra pport d e la Commiss ion es t dis ponib le a u g re ffc. 
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vingt-quatre vo1x contre une), qu'il y avait eu violation de !'article 8 
(a l'unanimite) et de !'article 9 (a l'unanimite). 

5. Le 11 septembre 1999, l'affaire a ete deferee a la Cour par la 
Commission, conformement aux dispositions qui s'appliquaient avant 
l'entree en vigueur du Protocole n° 11 a la Convention (article 5 § 4 dudit 
Protocole et anciens articles 47 et 48 de la Convention). La requete a ete 
attribuee a la quatrieme section de la Cour (article 52 § 1 du rcglcment de 
la Cour). Au sein de celle-ci, la chambre chargee d'exarniner l'affaire 
(article 27 § 1 de la Convention) a ete constituee conformement a 
!'article 26 § 1 du reglement. 

6. Apres avoir consulte les parties, le president de la chambre a estime 
que, dans l'interet d'une bonne administration de la justice, ii y avait lieu 
de proceder simultancment a l'examen de la presente requete et de celles 
concern ant les affaires Na::::,arenko c. Ukraine, Alieu c. Ukraine, Dankeuitch 
c. Ukraine, Khokhlitch c. Ukraine et Kou::,netsou c. Ukraine (requetes 
n°' 39483/98, 4 I 220/98, 40679/98, 41707 /98 et 39042/97) (article 43 § 2 du 
reglement). 

7. Tant le requerant que le Gouvernement ont depose des observa
tions ecrites sur le fond de l'affaire (article 59 § 1 du reglement). 

8. Le l'"' novembre 200 I, la Cour a modifie la composition de ses 
sections (article 25 § 1 du reglement). La prcsente requcte a ete 
attribuee a la q uatrieme section telle que rernanice. 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

A. Resume des evenements 

9. Le I 2 decembre 1995, le tribunal regional ( o6JlaCHIIM cyn) d'lvano
Frankivsk reconnut le requerant coupable du meurtre de quatre per
sonncs, le condamna a mort et ordonna la confiscation de ses biens. 

10. Le 22 fcvrier 1996, la Cour supreme (BepxoBHIIM cyn) confirma le 
jugement de lajuridiction de prcmicre instance. Les autorites responsables 
des quartiers d'isolement a la direction regionale du ministere de 
l'lnterieur a lvano-Frankivsk (A,UMiHiCTpaUi51 CJli,Uqoro i30J151Topy 
YrrpaBJliHH51 MiHiCTepcrna BHyTpiwttix crrpas) transfererent le requerant 
dans l'une des cellules reservees aux condamnes a mort. 

I I. Le I I mars I 997, le president de !'Ukraine decrcta un moratoire 
sur Jes executions. Par une decision n" I 1 prr/99 du 29 decembre 1999, la 
Cour constitutionnelle de !'Ukraine jugea contraires a la Constitution 
ukrainienne les dispositions du code penal relatives a la peine capitale. 
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Les condamnations a mort fur ent en consequence commu ees en peines de 
reclusion a perpe tuite pa r la loi 11 ° 1483-III du 22 fevri e r 2000. 

12. Le 2 juin 2000, le tr ibuna l regional d'Iva no-Fra nkivsk commu a la 
peine de mort a laque ll e le requerant avait e te conclamn e e n peine de 
recl usion a perpetuite. 

B. Les faits 

13. Les fa its de la cause re la tifs a ux conditi ons de dete ntion du 
requera nt a la prison d 'lvano-Frankivs k e t aux evene ments qui s'y sont 
cl eroul es pendant son incarcera ti on son t controve rses. 

14. La ve rsion des faits donn ee par le requ erant es t ex posee aux 
pa ragraphes 17 a 23 ci-cl essous. Les fa it s te ls qu e le Gouvernement les a 
cl ecrits fi g urent a ux paragraphes 24 a 30 ci-apres. 

15. Le descriptifcl es pieces procluites devant la Commission e t la Cour 
se trouve a ux pa ragraphes 3 1 a 58 c i-cl cssous . 

16. Com pte tenu de la con troverse entourant les condi t ions de 
detention du requ erant e t les evene ments qui se sont cleroules a la pri son 
cl 'Ivano-Frankivsk, la Comm ission, app liqu ant l'ancie n a rticl e 28 § I a) de 
la Convent ion, a m ene sa propre enque te en vue cl 'etablir les fa it s . Pour 
ce fa ire, e lle a examine un ce rtain nom bre de pi eces pro<luiles par 
le requ era nt et par le Gouvernement a l'appui de leurs asse rti ons 
res pect ives e t a des igne trois de legues qu'e ll e a cha rges de recue illir la 
d eposition de te moins qui fur ent entenclus a Ki ev, clans Jes locaux du 
ministere de la Justi ce, les 23 e t 26 novembre 1998, a insi qu 'a lvano
Frankivsk, les 24 e t 25 nove mbre 1998. L'apprecia ti on des preuves a 
laquell e la Comm iss ion a procecl e ainsi qu e ses consta ta tions se trouvent 
resum ecs a ux pa ragra phes 59 a 75 ci-clc sous. 

1. Les Ja its tels qu 'ils ont ete exposes par le requerant 

17. Le 12 decem bre 1995, le tribunal region a l cl 'Iva no-Frankiv k 
reconnut le requerant coupa bl e d 'un qu adrup le m eurtre, le conclamna a 
mort e t orclonna la confi sca tion de ses bi ens. A la suit e de ce juge m ent de 
premi e re instance, l' in teresse fut p lace clans une ce llule sepa ree. II ne fut 
pas autor ise a ecrire a sa fam ille ni a vo ir son avocat, qu ' il de manda 
p lusieurs fo is a rencontrer. 

18. Le 22 fevri e r 1996, la Cour supreme confirma le jugement de la 
juriclic ti on de pre mie r clegre . Le requ erant fut transfere clans une ce llul e 
rese rvee a ux condamn es a mort sur decision de !'admini stration des 
quarti e rs cl ' iso lement du mini st ere de l'Inter ieur. Le 30 mars 1996, son 
avoca t cl em a ncla l'autori sation de lui renclre vis it e pour lui fair e pa rt de 
la decision que la Cour supreme avait re nclu e a son suj e t. Le clirecte ur de 
la prison la lui refusa. 
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19. Les conditions d'internement des personnes condamnees a la pcine 
capitale etaicnt regies par la loi de 1993 sur la detention provisoire 
(ci-apres «la Joi») ainsi que par une instruction du 20 avril 1998 ( ci-apres 
((!'instruction))) dont les dispositions, garclees rigoureusement secretes, 
interclisaient aux cletenus de faire de l'exercice en plcin air, de regarder 
la television, cl'acheter des journaux et de recevoir des colis alimentaires 
de leurs proches. L'instruction en question avait en fait pour effet de 
priver le requerant des clroits que reconnaissait la Joi. 

20. Dans sa reponse a la plainte du pere du requerant, qui dcnoni;ait 
Jes conditions de detention de son fils, le sous-clirecteur de la direction 
regionale du ministere de l'Intfrieur a Ivano-Frankivsk se rffera a 
!'instruction susmentionnee. En outre, selon Jes informations fournies 
par le sous-directeur de la prison au pere du requfrant, Jes dispositions 
de la Joi n'etaient pas applicables a l'intfresse. Daus le cas contraire, ii 
aurait ete autorise, en vertu des articles 9 § I et 13 de cette Joi, a prendre 
quoticliennement de l'exercice en plein air, a recevoir des colis deux fois 
par mois et a regarder la television. Or cela lui a ete strictement interdit 
entre 1995 et 1998. II n'a en outre pas eu le droit cl'envoyer et de recevoir 
du courrier jusqu'au mois de septembre 1997. Ce n'cst qu'a ce moment-la 
que le sous-directeur de la prison informa verbalcment la mere 
du rcqufrant que son fils pouvait entretenir une corresponclance. De 
surcroit, les autoritcs pcnitcntiaires rcfusercnt au pere de l'interesse 
l'autorisation de Jui rcndre visite le 29 mai et le I 0 ju in 1995 ainsi que le 
31 juillet 1996, sans aucune explication. A partir du mois de juillet 1996, le 
droit de visite du pere du requerant, qui poU\·ait auparavant rencontrer 
son fiJs jusqu'a dcux heurf'.S (OUS Jes mois, fut reduit a une heure par 
trimestre. 

21. En ce qui conccrne le droit, pour le requerant, de rencontrer un 
pretre, son pere et certains membrcs du clcrgc effectuerent en vain de 
multiples demarches aupres des autorites penitentiaires et de !'admi
nistration des quartiers d'isolement de la direction regionale du 
ministere de l'Interieur a Ivano-Frankivsk pour qu'il fUt accordc. 

22. Le requfrant soutient enfin qu'il a clcnonce a plusieurs reprises Jes 
conditions de sa detention et qu'il a demande en vain aux autorites 
penitentiaires l'autorisation de saisir la Commission europeenne des 
Droits de !'Homme. 

23. Dans une lettre clatee du () mars 1998 adressee a la Commission, le 
pere du requerant incliqua qu'il avait vu son fils le 4 mars 1998 et que 
cclui-ci l'avait informc qu'unc commission du ministere de l'Intericur 
avait procede a une inspection a la mi-fevrier 1998. Apres le depart des 
inspecteurs, le requerant avait ete transfere clans une ccllule plus 
sommairement equipee et sale, dont la fenetre etait totalement occultce. 
Le seau destine a Jes viclanger ayant ete enleve, ii ctait impossible 
de nettoyer correctement les toilettes, ce qui occasionnait une odeur 
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intolerable. En outre, le requerant n'avait re<;u que 25 cl d'eau cha ude 
pour le the e t du la it. Tous ses ustens il es de cuisine lui ava ient ete 
con fi squ es, a insi que sa bible. II lui avait ete in te rdit de lire des 
per iod iqu e · et son bl oc-notes lui avait ete retire, ai nsi qu e son ca lendri er. 

2. Lesfaits tels qu'ils ont ete exposes par Le Gouvemement 

24. Le Gouve rnement ind iqu e qu e le statut juridique des detenus 
condamnes a mort ainsi que les conditions de leu r de tent ion etaient fixes 
par la Joi et par le code de procedure penal e. En application de !'article 8 
de la loi, toute personne condam nee a la pein e capi talc devait ctre 
maintenu e en detention a l'ecart des autres prisonni ers. La ce ll ule clans 
laquelle le requerant ava it ete place une fo is sa condamnation devenue 
definit ive etait conforme aux regles fix ees en ma ti ere d 'equipement 
san itaire et d'hygiene par !'article 11 de la loi: d 'une super fi cie de 9 m2

, 

el le eta it equipee d 'une tab le, d 'un li t , d 'une radio , d 'un cha uffage, d 'eau 
courante, de toilett es, e t la qua li te de l'ecla irage, tant nature! qu'art ifi ciel, 
y etait sat isfaisante . 

25. Le req uerant receva it trois repas par jour et, outre dive rs articles 
d 'usage quot idien, des vetements et des chaussures d'une quali te standard 
avaient ete mis a sa disposition. Une ass istance m ed icale, des soins a insi 
qu e des mesures prophylact iqu es et a nti-ep idem iques e taient organises et 
mis en re uvre conform ement a la legislation sur la protection de la sante. 

26. En vertu de !'article 12 de la loi, les de tenus condamnes a mort ne 
pouva ient en principe rencon trer les membres de [eur rami ll e O U d 'autres 
personnes qu 'une foi s pa r mois , sur autor isation ecr ite du t ribuna l charge 
de leur dossier. La dun~e des visites ne pouvait exceder deux heures. Les 
avocats et les conse ille rs juridiques des detenus pouvaient Jes rencontrer, 
apres qu e la cour d 'appel eut statue sur leur cas, moye nn ant l'autori sat ion 
du directeur de la direct ion centrale du ministere de l'In terieur, du 
directeur de Ja direction regionale du min istere de J' lnterieur OU de son 
adj oint res ponsabl e des quarti ers d ' iso lement . L'articl e 12 de la loi ne 
limi tait ni clans leur fr equence ni cl ans leur duree Jes entretiens des 
detenus avec leurs avocats respectirs. 

27. Le 13 decembre 1995, apres le prononce du jugement de prem~ e re 
instance, les parents du req uera nt et son avocat rurent a utorises a le 
rencontrer. Ses parents le virent le 15 decembre 1995, puis en janvier 
1996; son avocat lui rendit visite le 2 1 decembre 1995 et le 7 j anvie r 
1996. Entre le 22 revrier 1996 et le 29 dece mbre 1997, ses pa rent s 
demanderent a la direct ion regionale du ministe re de l'In terieur a lvano
Frankivsk l'autorisation de le rencontrer les 24 fevri er, 4 mars , 5 avril , 
4 mai, 2 juillet, lcr octobre, 18 novembre e t 25 decembre 1996, ains i qu e 
Jes 3 et 20 juin et le 19 septembre 1997. Ils fur ent autorises a le voir le 
24 fevri er , le 5 mars, le 5 avril , le 4 mai, le 2 juille t, le 4 octobre et le 
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4 decembre 1996, ainsi que le 4 mars, le 4 juin, le 4· scptembre et le 
4 decembre 1997. 

28. L'avocat du rcqucrant sollicita l'autorisation de s'entretenir avec 
son client le 25 avril, le 11 novembre, les 18 et 19 deccmbrc 1996. Elle Jui 
fut accordee pour une prcmicre visitc le 7 mai 1996 et pour les suivantes 
aux dates qu'il avait dcmandces. 

29. Les condamncs a mort pouvaient envoyer autant de lettres qu 'ils le 
voulaient. Sur les trentc et une lettres que le requcrant expedia entre 
1995 et 1998, vingt-quatre concernaient son dossier penal et sept furent 
adressees a sa famille. Le 17 septembre 1997, le requerant demanda pour 
la premiere fois a la direction regionale du ministere de l'Interieur 
l'aulorisation d'ecrire a ses parents, cc qu'il fit les 19 et 26 novembre 
1997, ainsi que le 31 decembre de la meme annee, puis Jes 5, 16, 20 et 
30 janvier, 3 fevrier, 11 mars, 6 avril, 15 mai, 17 juin, 6 juillet, I 0 aout, 
15 septembre, 22 octobre, 13 novembrc et 11 decembre 1998. Les lettres 
de ses parents Jui furent remises Jes 18 et 29 septembre, 19 octobre, 
20 novembrc et 24 decembre 1997, Jes 16 et 26 janvier, 6, I 0 et 23 fevrier, 
14 et 16 mars, 17 avril, I+ mai, I" et 8 juin, ,,., et 30 juillet, 20 aout, 
29 septcmbrc, 10, 22 et 27 oetobre, 4, 20, 26 et 30 novembre, et 4, 17 et 
21 decembrc 1998. 

30. Le Gouvernemcnt soutient par aillcurs que le procurcur general a 
mene une enquete approfondie sur Jes fails denonccs par le requerant et 
ses parents clans !curs plaintes concernant Jes methodes d'investigation 
illegales - a savoir des actes de torture, des traitemcnts brutaux et 
inhumains - qui auraient etc employees a l'encontre de l'interesse. Les 
allegations en cause, non etayees, furent jugees infondees. En realite, Jes 
plaintes du requerant, de scs parents, de son representant et de son avocat 
furent enregistrees lcs 11 mars, 8 avril, 13, J4 et 29 mai, 24 juillct, 
11 septembre et 25 octobre 1996, ainsi que Jes 5 et 17 mars, 19 mai et 
25 juillet 1997. Elles rei,;urent une reponse Jes 20 et 23 mars, 23 et 
24 avril, 23 mai, 27 juin, I"' aout, 30 septcmbre et 14 nuvcrnbre 1996, Jes 
28 et 3 J mars ainsi que le 20 mai 1997. En application de !'article 12 de la 
Joi, ]'€change de correspondance et la procedure auxquels avaient donne 
lieu Jes plaintes du requfrant et de ses parents furent dos le 31 juillet 
1997. 

C. Les pieces du dossier 

31. Par um· lettre en date du 26 mai 1998, le directeur de la prison 
repondit a la plainte forrnulce par le pere du requerant le 10 mai 1998 en 
!'informant que Jes condamncs a mort avaient le droit d'envoyer douze 
lcttres par an. II affirma en outre que l'interesse avait cte avise de ses 
droits et de ses obligations. 
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32 . Par une lettre du I 0 aoGt 1998, le procureur regiona l d'Iva no
Frankivs k indiqua au pere du requ erant que le droits de pcrsonnes 
conda mnees a mort en ma tiere de vis ites et de co rresponda nce e ta ient 
reg leme ntes par !' inst ruction et non par la loi que ce monsieur ava it 
mentionnee da ns sa pla inte. 

33 . Le 4 se ptembre 1998, les parents du requ erant ecrivirent au 
procureur regional pour se pla indre nota mment d 'e tre res tes trois mois 
sans voir le ur fil s, de n'avoir rec;u a ucune le ttre de lui depuis le 5 juillet 
1998, pour denonce r les coups et Jes humili a tions inniges a u requerant et 
dont il s e ta ient au coura nt d epuis le 2 septembre 1998, !' inte rve ntion du 
sous-d irecteur de la pri son, M. lvachko , pendant la visit e qu' il s ava ie nt 
rendue a leur fils le 2 se ptembre 1998 lorsque ce dernie r avait parle de 
ses conditions de detention , et !' inte rdi ction qui Jui ava it e te fa ite 
pendant dix-huit mois de rencontre r un aumon ie r, bie n qu ' il l'eli t 
dema nde a maintes reprises. 

34. Pa r une let tre du 10 septembre 1998, le procureur regional 
inform a le pere du requerant que le droit de l' interesse a ux visit es et a la 
co rrespondance releva it de la legislation national e e t qu e Jes ac te de 
!'administra tion penit enti a ire s' inscrivaient clans le cadre de ces di spo
sit ions . 

35 . Le I 0 septembre 1998, le procureur regional ad joint d'Ivano
Frankivsk adressa a u procureur genera l un rapport sur les conclusions de 
l'enqu ete qui ava it e te menee a la suit e de la plainte du pere du requ eran t 
denonc;a nt les agissem ents ill egaux qu 'aurait commis !'admini stra tion 
penit enti aire relat iveme nt a la correspondance de son fil s e t a son droit 
a ux visites. C e rapport conclua it qu e l'enquete n 'avait dece le de la part 
de !'admini stration penit entiaire aucune a tt einte a ux droits de l'interesse . 

36. Le 11 septembre 1998, le pere du requ erant deposa une pl a inte 
a upres du directe ur du depa rt ement d 'Eta t de !'execution des peincs, 
M. C hta nko, qui Jui repondit le 12 octobre 1998. Les fa its denonces dans 
ce cas pa r le pere du reque ra nt e tai ent s imila ires a ceux clont ii avait saisi 
le procureur regional le 4 septembre 1998 . Selon M. C htanko, l' interesse 
avait ete place en ce llul e d ' iso lement pour avoir enfreint le regleme nt. II 
ajouta qu e l'enqu ete dilige ntee n 'ava it pas permis d' e ta blir qu e le 
requ erant eut fa it l'obj e t d 'une que lconqu e COntrain te physiqu e OU qu e 
!'administra tion penit enti a ire l'eGt humili e ou eut res treint ses droits, ce 
que l' interesse avait lui-m eme reconnu. Son pere fut a uss i inform e qu e les 
visit es, nota mm ent ce ll es des pre tres, pouvaient e tre a utorisees pa r la 
direction reg ionale du min istere de l'lnter ieur a Iva no-Frankivsk. 

37. Le 23 octobre 1998, les pa re nts du reque rant demandere nt au 
procureur regiona l, a la direction reg iona le du minis te re de l'Inter ie ur a 
lvano-Fra nkivsk et a u directe ur de la pr ison de constitu er une comm iss ion 
medica le composee de medecins indepe ndants en vue d 'examine r l'c tat de 
sant e de leur fil s. Il s a ffirm ere nt que les prisonni ers eta ient tortures e t 
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que ccla avait conduit l'un d'entre eux a tenter de sc suicider ou qu'on 
avait essaye de le tuer. Le 3 novembre 1998, le dircctcur de la prison 
informa les parents du requerant quc !cur dcmandc avait ete rcjetec au 
motif qu'il n'existait aucun indicc quc la torture ou unc autre forme de 
violence physique eC1t ete employee contre l'interesse clont l'etat de sante 
etait satisfaisant. 

38. Les 23 et 24 octobrc 1998, les parents du requerant ecrivirent a 
M"''' Leni Fischer, alors prcsiclentc de l'Assemblee parlementaire du 
Conseil de !'Europe, pour SC plaindre des tortures infligees a leur fils et a 
l'un de ses cocletenus, M. Kouznetsov, qui auraient pousse ce clernier a 
tenter de se suicicler. Ils alleguerent que les clcux prisonniers avaient ete 
conduits a l'h6pital et que M. Kouznetsov etait restc paralyse. Ils se 
plaignirent en outre qu'on les avait cmpeches de voir leur fils. 

39. Par une lettre du 26 octobre l 998, lcs parents du requfrant 
informerent la Commission qu'« une tentative cl'execution illegale 
de cleux prisonniers injustement conclamnes, M. Kouznetsov et 
B. Poltoratski, a[vait] eu lieu clans la prison n" BI 304/199 cl'lvano
Frankivsk, et [quc] le Gouvernement a[vaitJ essaye cl'etouffer cette 
affaire ». 

40. Scion un rapport medical manuscrit rcdigc le 28 octobrc l 998, et 
signe par le requerant, cclui-ci nc presentait aucune trace de coups 
corporels et etait clans un etat de santc satisfaisant. 

41. Dans une clfclaration manuscrite du 28 octobre 1998, le rcquerant 
incliqua quc !'administration penitentiaire le traitait corrcctement, qu'il 
n'avait pas subi de violences physiques, que toutes les mesures 
disciplinaircs prises a son encontre etaient justifiees et que Jes allega
tions de ses parents n'etaient pas fonclecs. 

42. Le 29 octobrc l 998, la direction regionale de !'execution des peines 
du ministere de l'lntfrieur ctablit Lill rapport en reponse a la plainte du 
pere du requerant concernant les actes de torture allcgues et a sa 
demande relative a la constitution d'une commission de mcdecins 
independants qui serait chargee d'examiner l'etat de santc de son fits. Cc 
rapport indiquait que l'interesse avait ete examine le 28 octobre 1998 par 
les medecins de la prison, qui n'avaient decele chez lui aucune lesion 
physique, et qu'il avait declare ne pas avoir ete torture. 

43. Par une lettre du 30 octobre 1998, le sous-directeur de la direction 
rcgionale du ministere de l'lnterieur informa la mere du requerant que sa 
plainte denonc_;ant les actes de torture qui auraient ete infliges a son fils 
avait ete examinee et jugee dcnuee de tout fondcment. L'examen medical 
du requcrant n'ayant decelc aucune trace de torture, ii n'y avait nulle 
raison de designer une commission medicale pour cnqueter sur les 
allegations. 

44. Par une lettrc du 2 novembrc 1998 adressce au procureur general, 
le procureur regional adjoint rendit compte des conclusions de l'enquete 
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me nee en rapport avec la pla inte du pere du requ erant conce rna nt les 
restr ict ions apportccs a la correspondance et a u droit de ce derni e r a ux 
visites, !' interve ntion des a utorites penit e ntiaires a u cours de la vis ite 
qu e les pa re nts avaient rendu e a leur fil s le 2 septembre 1998 et les 
tortures phys iqu es qui aura ie nt ete infligees a ce lui-ci. S 'agissant des 
mesures res trictives fr a ppant la co rrespondance e t le droit du requ erant 
a ux visit es, la le ttre du procure ur regional adjoinl indiqu a it que le pere de 
l'interesse s'e ta it a tort fo nde sur la loi cla ns la mesure ou ce ll e-ci ne 
s'appliqua it pas a la ca tego ri c de priso nniers dont son fils rel evait, que 
!' interve ntion d ' un membre de !'administ rat ion pe ni te nti a irc etait 
just ifi ee et qu e le requ erant avait subi , le 25 septembre 1998, un examen 
medical approfondi qui n'ava it reve le aucune lesion corporell e. La lettre 
en ques tion precisait enfin qu e le requerant ava it e te place en ce llule 
d ' iso lement le 26 aoGt 1998 pour avoir enfreint le reglement pe nit en
ti a ire e n refu sant de se la isse r exam ine r pa r un survc ill an t a u retour de 
sa promenad e quotidi e nne a l'ex te ri eur de sa cellule. 

45. Pa r un e le ttre du 20 nove mbre 1998, le procureu r regiona l adjoin t 
repondit a la pla inte de la me re du requerant concernant Jes tortures 
phys iqu es qui a ura ient ete infligees a son fil s e t a sa demande de le voir 
examine r pa r un medecin . II indiqua qu e l'exame n medica l subi par 
l'inte resse le 28 octobre 1998 avait demontre qu e les a ll ega tions en cause 
e ta ient in fond ees. II ajouta qu e ce derni er ava it confirm e les term es du 
rapport medica l e t l'ava it s igne. 

46. Par un e le ttre du 23 novembre 1998, le procureur regiona l in form a 
le pere du requerant qu ' il avait e te demontre que ses accusat ions 
conce rna nt les actes illegaux qu 'aura it commis !'adm inistra tion pe nit en
ti a ire eta ient infondees. 

47. Pa r une le ttre du 30 novemb re 1998, le sous-directeur de la 
d irection regiona le du ministere de l'Interie ur inform a le represe ntant 
du requ erant, M . Voskobo"inikov, qu ' il ne pouvait l'autoris er a renco ntrer 
son client cl a ns la mesure ou ce derni er avait dej a re<;;u un e visite de scs 
pa rents a u cours du mo is. 

48. Le 8 decembre 1998, le depa rt ement d 'Eta t de !'execution des 
peines adressa a u pe re du requerant une le ttre !'inform a nt qu 'un e 
e nqu e te approfondi e avait conclu qu e sa pla inte denon<;;ant un e tenta tive 
d'execution ill egale de son fil s e ta it in fo ndee et qu e l'e ta t de sa nte de ce 
derni e r eta it sat isfaisant. 

49. Le 22 decembre 1998, le requerant dema nda a u directeur de la 
direc tion regiona le du ministere de l'Inter ieur l'a utori sa tion de 
rencontrer un pre tre, ce qui lui fut acco rcl e. La visite de l'aumonie r eut 
li eu le 26 decembre 1998. 

50. Par une lettre du 15 fevrier 1999, le directeur de la prison indiqu a 
a u pere du requerant que sa plainte du 22 j anvie r 1999 avait e te examinee 
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et que Jes condamnes a mort avaient droit a deux colis par an, mais a 
aucun colis alimentaire. 

51. Par une decision du 5 mars I 999, le doyen des procureurs rejeta la 
plainte penale formee par Jes parents du requerant contre le procureur 
regional adjoint. II refusa d'engager des poursuites penales contre ce 
dernier en !'absence de preuve que celui-ci avait commis une infraction. 
II declara par ailleurs que les conditions de detention des pcrsonnes 
incarcerees clans le «couloir de la mort » n'etaient pas fixees par la Joi 
mais par !'instruction dont Jes dispositions relevaient du secret d'Etat. 

52. Scion le registre de la prison, Jes parents du requcrant solliciterent 
l'autorisation de rendre visite a leur fils le 19 septembre I 997, Jes 4 mars, 
8 avril, 19 juin, 22 juillet, 2 novernbre et I"' decembre 1998. Hormis celle 
du 19 ju in I 998, Ieurs demandes furent acceptees Jes 7 octobre 1997, 
4 mars, 22 avril, 20 aout, I 7 novembre et I I decembre I 998. Les visites 
eurent lieu le 4 decembrc 1997, les 4 mars, 12 ju in, 2 septembre, 
26 novembre 1998 et 4janvier 1999. 

53. Le registre de la prison indiquc que le requerant adressa des 
lettres a ses parents Jes 17 septembre, I 9 et 26 novembre et 3 l decembre 
1997, Jes 5, 16, 20 et 30 janvier, 3 fevrier, 1 1 mars, 6 avril, 15 mai, 17 juin, 
6 juillet, 10 aout, 15 septembre, 22 octobre, l 3 novembre et 11 decembre 
1998. II re~ut des lettres de ses parents et d'autres personnes lcs I 8 et 
29 septembre, 19 octobre, 20 novembre, 24 decembre 1997, 16 et 
26janvier (deux lettres), les 6, 10, 17 et 23 fevrier, 6, 14 et 16 mars, 6, 17, 
20, 27 et 29 avril, 14 mai, !'', 8 et 30 juin, l "', 20 et 30 juillet, 20 aout ( deux 
Iettres), 29 septembre, 10, 22 (deux lettres) et 27 octobre, 4, 13, 20, 26 et 
30 novembre, 4, 17et21 decembre I 998. 

54. Dans une declaration ecrite non datee portant sa signature, 
le sous-directeur du quartier d'isolement, M. Y.M. Pavliouk, signala 
qu'entre le 11 septembre 1997 et le 18 decembre l 998, ni le requerant ni 
ses parents n'avaient demande que l'interesse flit autorise a voir un 
aumonier et qu'aucun mcmbre du clerge n'avait sollicite pareille 
rencontre. 

55. Le carnet de sante du requerant indique que celui-ci subit une 
radiographic et une analyse de sang le 23 avril 1998. II fut examine par 
un psychiatre de la prison les 25 septembre, I"' et 28 octobre, 9, 19 et 
27 novcmbre, 3, 10, 1 7 et 24 decembre 1998. 

56. Le 2 mai 2000, le pcre du requerant, agissant en qualite de 
reprcsentant legal de son fits, ecrivit a M. BoYko, directeur du departe
mcnt regional de ['execution des peines du ministere de l'lnterieur a 
lvano-Frankivsk, pour Jui demander de l'autoriser a avoir avec I'interesse 
un entretien confidentiel en vue de discuter de certains points relatifs a la 
requete dont il avait saisi la Cour europecnne des Droits de !'Homme. II 
reitcra sa demande le 15 rnai 2000 et fut autorise a rendre visite a son fils, 
clans Jes conditions habituelles, le 5 juin 2000. 
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57. Le 16 mai 2000, le per e du reque rant se plaignit au ministre 
adjo int de l'Tnter ieur de !'abse nce de reponse a sa demande d 'e ntreti en 
confid enti el du 2 mai 2000. 

58. Par une lettre du 14 juillet 2000, M. V.A. Liovo tchkine, sous
directeur du departement d 'Etat de !'execution des peines, lui repondit 
qu e M. Bo'iko l'avait autorise a rencontrer son fils le 5 ju in 2000 et que la 
visite avait eu li eu le jour dit. Il ajouta qu e, e n ve rtu de !'article 40 du code 
du travai l reeducatif, un avocat pouvait et re autorise a s'entretenir 
confid enti ell ement avec son client sur presentation de sa li cence 
profess ionnell e et de sa cart e d 'identit e. 

D. Appreciation des preuves et constatations effectuees par la 
Commission 

59. Les faits de la cause etant controverses, la Commission a men e 
une enqu ete, avec !'ass is tance des pa rti es, et a recueilli les depositions 
ora les des temoins suivants : le requerant, ses parents , M. Bronislav 
S. Stitchinski, ministre adjoint de la Ju sti ce, M. Drichtchenko, procureur 
ge neral adjoint , M. Ivan V. C htanko, ministre adjoint de l'Interieur, 
M. Petro A. Yaremkiv, directe ur de la prison d ' Ivano-Frankivsk, 
M. Bogdan V. Ka tchour, medecin de la prison, M. Stanislav 
V. Prokhnitski , aux ili a ire medica l, M. Youri M . Pindous, ass istant du 
directeur de la prison , qui etait de se rvi ce le 3 septembre 1998, M. Fedir 
0. Savtchouk, assistant du directeur de la prison, qui etait present dans la 
nuit du 2 a u 3 se ptembre 1998, M . Igor P. lvachko, sous-directeur de la 
pri son, M. Yaros lav M. Pavliouk, sous-di recteur du quarti e r d ' iso lement 
de la pri son , M . Va le ntin M. Nabiou lin e, directeur du departement de 
supervision des quarti e rs d ' isolement et des etablissem ents penit en
tiaires aupres de la direct ion de !'execution des pe ines , M. Olexand 
V. Kmyta, sous-di recteur de la dir ec tion regiona le du mini stere de 
l'lnterieur a lva no-Frankivsk, et M. Anato li 0. Boi'ko, directeur du 
departement regiona l de !'execution des peines du ministere de 
l'lnter ieur a lvano-Frankivsk. 

Les constatat ions de la Comm iss ion peuvent se resum er comme suit. 

J. Les sevices que Le requerant aura it sub is de La /Jar/ d'agents de 
L'administralion penilentiaire 

60. Le requerant a declare a ux delegucs qu ' il avait e te battu le 
2 septembre 1998, apres la vis ite qu e ses pare nts Jui avaie nt rendu e ce 
jour-l a et a u cours de laqu e ll e ii !cur ava it dit avoir e te frappe et trait e 
d 'anim a l. Ses pa rents ont signa le a ux de legues quc, le 2 septcmbre 1998, 
leur fil s leur ava il dit qu ' il ava it re($U des coups et avait subi des 
humili at ions. La Comm iss ion a cepe nda nt releve qu e devant Jes de legues 
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le requerant avait me avoir ete battu avant le 2 septembre 1998. En 
consequence, elle a estime non ctabli que le requerant avait ete frappe 
avant le 2 septembre 1998. 

61. S'agissant des evenements qui se sont produits le 2 septembre 
1998, le requerant a affirme aux delegues qu'apres la visite de ses 
parents ii avait etc conduit a la (( salle de cinema)) OU l'attendaient 
quatre personnes armees de matraques, dont le sous-directeur du 
quartier d'isolement, M. Pavliouk, de service ce jour-la. Elles Jui 
demanderent par trois fois de tout leur dire, ce qu'il refusa, et le 
frapperent aux jambes, aux hanches, au dos et a la poitrine. De retour 
clans sa cellule, ii ecrivit jusqu'au matin sur quatre pages qui furent 
inserees clans un dossier. 

62. Le rcqucrant a en outre indique qu'il avait etc battu les 10, 14 et 
22 septembrc 1998. Unjour, au cours d'une fouille de routine de sa cellule, 
on l'cn fit sortir et on Jui ordonna de se devetir pour qu'on put examiner 
ses vetements. II sc cleshabilla entierement et on le frappa. On Jui orclonna 
de s'etendre par terrc, le visage contre le sol et Jes mains clerriere la tete. 
Dcvant Jes delegues, le requerant a mentionne le nom de K.Y. Hrevnin. 

63. La Commission a estime que la deposition du requerant 
comportait un certain nombre de precisions et cl'elements qu'elle ne 
s'attendrait pas a trouver clans un recit forge de toutes pieces. Elle a 
cepenclant releve qu'il n'existait aucune trace d'un quelconque fait 
pouvant sc rattacher aux mauvais traitements decrits par l'interesse. 
Elle a reconnu que le requerant, comme ii l'avait declare, pouvait avoir 
eu peur de se plaindre OU d'ecrire a quiconque. Toutefois, la Commission 
a juge difficile d'accepter cet argument, l'interesse n'ayant pas craint, le 
2 septembre 1998, de dire a ses parents qu'il avait ete battu. En outre, le 
psychiatre de la prison qui l'avait examine le 25 septembre 1998 n'a releve 
aucun probleme quant a son etat de sante et n'a cletecte aucune lesion 
corporelle. La Commission a note que la declaration meclicale du 
28 octobre 1998 signee par le requerant incliquait que l'intercsse ne 
portait aucune trace de coups et que son etat de sante etait satisfaisant. 

64. La Commission a en outre rclcve que le requerant avait signe une 
attestation clatee du 28 octobre 1998 clans laquelle ii declarait que 
!'administration pcnitcntiaire l'avait correctement traite, qu'il n'avait 
subi aucune violence physique, que toutes Jes mesures disciplinaires 
prises a son encontre ctaient justifiees et que Jes plaintes de ses parents 
n'avaient aucun fondement. La Commission a tenu compte du fait que 
devant Jes clelegues le requerant avait retracte son attestation et elle a 
souligne que la pratique de !'administration penitentiaire consistant a 
exiger des detenus qu'ils confirment par ecrit avoir ete correctement 
traites parses agents etait suspecte. 

65. Pour ce qui est des declarations des parents de l'interesse aux 
delegues selon lesquelles leur fils, apres avoir ete battu et torture le 
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2 septembre 1998, aurait ete transfere le 3 septembre 1998 a l'hopital 
psycho-neurologique de Tchoukopovski, aux premicrcs hcurcs du matin, 
et place en unite de soins intensifs ou ii aurait subi une transfusion, la 
Commission a observe que si le rcquerant a confirme avoir ete battu le 
2 septembre 1998, aprcs la visite de ses parents, ii a cependant nie avoir 
ete conduit a l'hOpital. Ses dires ont ete corrobores par Jes declarations du 
medecin de la prison, de l'auxiliaire medical, de I' assistant du directeur de 
la prison de service ce jour-Ia et du sous-directeur de la prison qui ont tous 
temoigne devant Jes delegues. II n'existe en outre aucune trace ecrite de 
!'admission de l'interesse a l'h6pital a la date susmentionnee. La 
Commission a estime que la deposition des parents du requerant sur ce 
point n'etait ni convaincante ni fiable. 

66. La Commission a considere qu'il n'existait aucune preuve medi
cale ni aucun element tangible de nature a etablir que le requerant cut 
subi des lesions a la suite de sevices que Jes autorites de la prison d'Ivano
Frankivsk Jui auraient inflil!;eS. Elle a tenu compte du fait que ce dernier 
avait nie avoir ete battu avant le 2 septembre 1998 et avoir par la suite ete 
conduit a l'h6pital. Elle a aussi relevc que !'absence de recours a la force 
par Jes agents de la prison Jes 2, I 0, 14 et 22 septembre I 998 a ete 
confirmee par Jes declarations orales que les temoins ont faites devant 
les delegues. La Commission a done estime qu'il etait impossible 
d'etablir, au-dela de tout doute raisonnable, la realite des mauvais 
traitements que le requerant a dit avoir subis en prison. 

2. L 'enquete menee en rapport avec les all~f!,ations du requerant et de ses parents 

67. Le 4 septembre I 998, Jes parents du requerant deposercnt une 
plainte aupres du procureur regional, alleguant notamment qu'ils avaient 
appris que leur fils avait ete battu et humilie par des agents de 
!'administration pe.nitentiaire. Le I I septembre I 998, ils formu!Crent les 
memes accusations aupres du directeur du departement d'Etat de 
!'execution des peines. Le 12 octobre 1998, le pere de l'interesse fut informe 
que l'enqucte n'avait pas permis d'etablir que son fils cut ete victime de 
violences physiques, ni qu'i] eut subi des humiliations OU des atteintcs a SCS 

droits de la part de !'administration penitentiaire. Le directeur du 
departement d'Etat de !'execution des peines indiqua en outre que le 
requerant avail Iui-meme confirme par ecrit les conclusions de l'enquete. 

68. Le 23 octobre I 998, Jes parents du requerant dcmanderent au 
procureur regional, a la direction regionale du ministere de l'Interieur et 
au directeur de la prison de mettre en place une commission medicale 
independante qui serait chargee d'examiner l'etat de sante de leur fils. 
Ils alleguerent que certains de ses code ten us avaient ete tortures et q ue 
cela avait conduit l'un d'entre eux, M. Kouznetsov, a faire une tentative de 
suicide ou qu'on avait essaye de le tuer. Le 30 octobre 1998, le sous-
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dircctcur de la direction rcgionale du ministere de l'Interieur incliqua a la 
mere du requcrant qu'aprcs analyse sa plainte concernant lcs tortures 
alleguees avait ete jugee non fondee et qu'un examen medical pratiquc 
sur son fils n'avait rcvele aucune trace cl'actes de torture. II n'y avait des 
!ors aucune raison de constituer une commission meclicale en vue 
d'enqueter sur les faits clenonces. Le 3 novembre 1998, le directeur de la 
prison informa lcs parents du rcquerant que leur plainte avait ctc rcjetee 
au motif qu'aucune trace de torture ou de violence physique n'avait ete 
decelee chez l'interesse et que son etat de santc ctait satisfaisant. Par 
UIH' lettre du 20 novembre 1998 adressee aux parents du requerant, le 
procureur regional adjoint confirma que, le 28 oetobre 1998, ee dernier 
avait fait l'objet d'un examen medical qui avail dernontrc que leurs 
allegations etaient sans fondement. En outre, le 2 novembre 1998, le 
procureur regional adjoint ecrivit au procurcur general pour lui 
communiquer Jes conclusions de l'enquete mcnee en rapport, notam
ment, avec Jes accusations d'actcs de torture corporelle sur la personne 
du requerant. La lettre en question confirmait que, le 25 septembre 
1998, l'interesse avait subi un examen medical approfoncli qui n'avait 
decele aucun traumatisme physique. 

69. La Commission a relevc que le pcre du requerant avait rec;u, le 
8 clecembre 1998, une lettre du dcpartcment d'Etat de !'execution des 
peines Jui indiquant qu'une enquctc approfondie avait clemontre que sa 
plainte au sujet de la tentative cl'exccution de son fils ctait infondee et 
que l'etat de sante de ce dcrnier etait satisfaisant. La decision de ne pas 
engager de poursuites en ]'absence de preuve de la rcalite d'unc infraction 
quc le doyen des procurf'.urs a prise le 5 mars 1999, aprcs la plainte formee 
par Jes parents du rcquerant a l'encontre du procureur regional, a mis fin 
aux investigations menees par Jes autorites internes. 

70. La Commission a note que, en septembre 1998, a l'epoque des faits 
dcnonces par Jes parents du requerant, aucun document retrac;ant le 
detail des enquetes diligentces par Jes autorites internes sur ces 
accusations n'avait ete rcdige. Aucune piece etablissant la rcalitc d'une 
enqucte menec sur Jes allegations des parents du requfrant par des 
autorites autres que celles qui furent directement impliquees clans Jes 
faits q u'ils avaient de nonces n'a ete produite devant la Commission. Par 
ailleurs, le rapport medical du 28 octobre 1998 avait ete rcdige pres de 
deux mois apres les mauvais traitements allegues et, entrc le 23 avril et 
le 25 septembre 1998, le requerant n'a ete examine ni par le medecin 
genfraliste ni par le psychiatre de la prison. 

3. Les conditions de dete11tio11 du requerant dans le« couloir de la marl» 

71. La Commission a constate que Jes huit horn mes, dont le requerant, 
detenus clans le « couloir de la mort » de la prison d'Ivano-Frankivsk 
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e ta ient enfermes cla ns des ce llules individu ell es sans pouvo1r commu
niquer avec les autres de te nu s. La ce llule du requ erant mesurait 2 met res 
sur 5 metres sur 3 me tres . Elle eta it equipee de toilettes non cloisonnee , 
d 'un evie r pourvu d 'un robinet d 'eau froid e, de cl eux !its, d 'une ta ble et 
cl 'un pe tit ba ne fi xes a u sol, du chauffage ce nt ra l e t cl ' une fenetre m uni e 
de ba rreaux. Le requ erant avait cl ans sa cellule qu elques livres, des 
j ourna ux, un j eu cl 'echecs, un stock de savon et d e pa pier hygi ' nique, des 
frui ts e t d 'autres a lim ents. Les cle legues ont rema rqu e, pendant leur vis it e 
des 24 et 25 nove mbre 1998, que sa ce llule e tait surcha uffee, surtout en 
compa raison avec les a utres pa rti es de la pri son. La lumi ere eta it a llum ee 
en perma ne nce e t la radio centra le e ta it ete inte la nuit . Souve nt surve ill es 
pa r les garcli e ns qui le obse rvaient a travers l'a: ill eton ins ta ll e cla ns la 
port e de leur ce llul e, les de te nus etaien t prives de toute inti m ite. La 
ce llul e etai t fr alc hement repeint e, ce qui laissa it suppose r qu e son etat 
e ta it ma ins bon ava nt la visite des delegues. La Com miss ion a ouscrit 
a ux decla rat ions du req uerant se lon lesquelles, ent re le 24 fevri er et le 
24 mars 1998, la ce ll u le n'avait ni robinet d'eau ni evier ma is se ul eme nt 
un petit tuya u fi xe a u mur pres des toil ett es qui ne pouva it et re actionne 
q u'a pa rt ir du couloir, les murs e ta ient couverts d 'excreme nts et le seau 
dest in e a la vidange des to ilettes avait ete e nleve . La Com m iss ion a juge 
conva incante la depos it ion du requerant qu e le Go uve rn ement n 'a pas 
contes tee . 

72 . La Commiss ion a a u si aclmis Jes allegat ions de l' in teresse se lon 
lesque ll es la fene tre de sa ce llul e avait e te occultee e t les prom enad es 
quotidi e nnes a !'air libre lui ava ient ete interdit es jusqu 'a ma i 1998. 

73. En cc qui conce rne les vis ites, la Commiss ion a cunstate q ue tou tes 
les demandes fo rm ees pa r les pa rent s du requ erant ont ete acce ptees, sauf 
ce ll e du 19 juin 1998. Les pa rents ava ient d ema nde a vo ir leur fil s les 
19 se ptem bre 1997, 4 ma rs, 8 avril , 22 juill e t, 2 nove mbre et I"' dece m bre 
1998. Les a u to risat ions leur ont ete acco rdees Jes 7 octobre 1997, 4 ma rs, 
22 avr il , 20 aoGt 1998, 17 novembre et 11decembre 1998 pour des vis ites 
qui ont eu li eu Jes 4 clece mbrc 1997, 4 mars, 12 juin, 2 septembre, 
26 novembre 1998 et 4 j anvier 1999. La Com miss ion a re leve, d 'une pa rt , 
qu 'u n dela i moye n de cl eux a trois mois s'e ta it ecoule en t re le moment OU 
les pa re nts ava ient dema nd e a voir le ur fil s e t la da te qui le ur ava il e te 
fi xee pour ce fair e et, d 'autre pa rt, qu e de ux surve ill a nts, presents a 
chaque visit e, e ta ien t ha bili tes a inter ro mpre leur conve rsa tion s' ils 
jugeaient que ce qu ' il s di saie n t e ta it «faux». 

74. En ce qui conce rne la co rres pond a nce du requ e rant, la Commis
sion a note que le 17 septembre 1997 l' in teresse ava it demande pour la 
premiere fo is a la direct ion regiona le du ministe re de l'In terieur la 
permiss ion cl 'acl resse r des lett res a ses proches . Pa r la suit e, ii a ecri t a 
ses pa re nts les 19 et 26 novem bre, et 3 1 cl ece m bre 1997, 5, 16, 20 et 
30 j anvier, 3 fevri er, 11 ma rs, 6 avril , 15 ma i, 17 j ui n, 6 j uill e t, 10 aout, 
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15 septembre, 22 octobre, 13 novembre et 11decembre1998. 11 a rec_;u des 
lettres de ses parents Jes 18 et 29 septembre, 19 octobre, 20 novembre et 
24 decembre 1997, 16 et 26 janvier, 6, 10 et 23 fevrier, 14 et 16 mars, 
17 avril, 14 mai, I"' et 8 ju in, l"' et 30 juillet, 20 aout, 29 septembre, I 0, 22 
et 27 octobre, 4, 20, 26 et 30 novembre, et 4, 17 et 21 decembre 1998. 

75. La Commission n'a pu determiner clairement si le requcrant ou 
ses parents avaient ou non demande qu'un pretre rendit visile au dctenu. 
Elle a cependant constatc que si le requerant avait pu rencontrer un 
aumonier le 26 decembre 1998, comme ii l'avait demande le 22 decembre 
1998, rien n'avait etr prcvu pour que des aumoniers pusscnt rendre 
rcgulierement visite aux clctenus. 

II. LE DROIT INTERNE PERTINENT 

A. La Constitution ukrainienne 

76. En vertu des deuxieme et troisieme paragraphes de son article 8, la 
Constitution est une norme directement applicable. Les justiciables 
peuvent invoquer le textc mcmc de la Constitution a l'appui d'un rccours 
tendant a protcger les droits et libertes eonstitutionnels de l'indiviclu et du 
citoyen. 

77. L'article 9 § l dispose quc Jes traites internationaux en vigueur 
ratifies par la Verkhovna Rada (le Parlement) de !'Ukraine sont parties 
integrantes de l'orclrc juridique ukrainien. 

78. L'article 15 § 3 intcrdit la crnsure. 
79. L'article 19 enoncc que le systeme juridiquc ukrainien est foncle 

sur le principe scion lcqucl nul ne peut etre contraint a faire ce que la loi 
ne prevoit pas. Les autoritcs de l'Etat et Jes collectivitcs locales autonomes 
ainsi que leurs agents sont tenus cl'exercer leurs fonctions en se basant 
exclusivement sur cc principe, dans lcs limites de leurs pouvoirs, et en 
conformite avec les dispositions de la Constitution et de la legislation 
ukrainiennes. 

80. L'article 22 de la Constitution, qui garantit les droits de l'homme 
et du citoyen, interdit que le niveau de protection de ceux-ci soit amoindri 
du fait de !'adoption de nouvclles lois ou de la modification des lois en 
v1gueur. 

81. Selon les deuxieme et quatrieme paragraphes de !'article 29, nul 
ne peut etre arrete OU detenu autrement qu'en vertu d'une decision de 
justice motivee, clans Jes cas determines par la Joi et selon les formes 
qu'elle prescrit. Toute personne arretee OU detenue doit etre informee 
sans delai des raisons de son arrestation ou de sa detention ainsi que de 
ses droits et cloit se voir offrir, des le debut de sa detention, la possibilite de 
se dffenclre clle-mcme ou avee !'assistance d'un avocat. 
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82. Le deuxieme et qua tri eme paragra phes de !'a rticl e 55 recon
na issent a toute personne le droit de conteste r Jes dec isions, lcs actions 
ou les omiss ions des a utor ites de l'Eta t, des coll ec tivites loca les auto
nomes, des fon ctionnaires de justice et des magistrat s. Apres epuisement 
d es voies de recours internes, toute personne peut saisir, e n vu e de la 
sauvcgarde de ses droits e t libert es, les inst itutions judicia ires in ter
na tiuna les pe rtinentes ou les a utori tes compe tentes des organisat ions 
inte rna tionales a uxqu ell es !'Ukra ine es t partie ou a uxq ue ll es elle 
pa rti cipe. 

83 . En vertu de !'a rticl e 59, toute personne a droit a une ass is tance 
juriclique fourn ie grat uit ement clans les cas prevus pa r la loi. Toute 
personne est li bre du choix du defenseur de ses cl roits. En U kra in e, le 
barreau (a.usoKaTypa) ass ure la defe nse en ma ti ere pe na le et as ·iste les 
just iciables cl evant les tribunaux a insi que devant les autres a utorites de 
l'Etat . 

84. L'articl e 63 § 3 de la Const itution €no nce que les personnes 
concl a mnees jouissent de tous les clroits d e l'homme et du citoyen, sous la 
seule re ·erve des rest rictions prevues par la Joi ou imposees par une 
decision de justice. 

85. Se lon !'a rticl e 64, les droit s e t les libertes de l'homme et du citoyen 
garan ti s par la Const itut ion ne peuve nt fa ire l'obj et d'autres res trict ions 
que ce ll es qui sont prevues pa r la Cons titution. 

B. Les dispositions reglementaires regissant les conditions de 
detention dans les « couloirs de la mort » 

86. Les conditions de dete ntion dans les « couloirs de la mort » des 
prisons ukrainie nn es ont ete success ivement regies par ]'instruction du 
20 avril 1998 relat ive a ux conditions de detention des personnes 
co nclamnees a la peine capitale (« !'inst ruction ») et par les dispos itions 
provi so ires du 25 juin 1999 re lat ives aux conditions de detention des 
conclamn es a mort clans Jes q ua rt iers d 'iso lement (« les di spos itions 
provi so i res »). 

87. L' instruction d isposa it que les pe rsonnes concl a mn ees a mort 
d eva ie nt e tre isolees des a utres pri sonniers e t detenu es cl ans d es ce llules 
specia lement con<_; ues des !ors qu e leur conclam na tion etait deve nu e 
d efinitive . Sauf circo nstances exceptionnelles, chaque ce ll u le ne cl eva it 
accueillir qu e deux pri sonn iers. Les prisonni ers de tenus en ce llul e 
indiviclue ll e clevaient be nefi cier d 'un espace de vie d 'a u moins 4 111

2 et les 
ce llules doub les devaie nt offrir a chacun de leurs occupa nts Lill espace d 'au 
moins 3 m2

. C haque prisonn ie r devait se voir a ttribue r un couchage 
inclivicluel et une li teri e . Les dete nu s devaient por ter les un iform es 
rese rves a la catego ri e des recidivistes pa rti culi er eme nt da nge re ux. 
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L'instruction comportait cgalcmcnt des dispositions relatives au statut 
des condamnes a mort et a leurs oblig«ttions qui determinaient la fre
quence des visites de leurs proches ainsi que le nombre de lettres qu'ils 
pouvaient envoyer et recevoir: ils avaicnt droit a une visite mensuelle et, 
s'ils ne pouvaicnt envoyer qu'une lettre par mois, aucune limite n'etait 
imposee au courrier qu 'ils pouvaient rect'voir. Ils avaient aussi droit a 
deux petits colis par an et ctaicnt autoriscs a sortir a !'air libre une fois 
par jour, pendant une heure. A l'exterieur de leur cellule, ils etaient 
menottes. Ils n'avaient pas le droit de travailler. 

88. Les detenus etaient egalement autorises a lire Jes livres, Jes 
magazines et Jes journaux qu'ils pouvaient emprunter a la bibliotheque de 
la prison ou achetcr auprcs du rescau de distribution de la prison. Ils avaient 
le droit de recevoir des sommes cl'argent par manclat, de conserver des 
effets personnels et de la nourriture clans leur cellule, cl'acheter, cleux fois 
par mois et a concurrence du montant du salaire minimum garanti, des 
aliments et des articles de toilette au magasin de la prison ainsi que 
de jouer a des jeux de societe. Ils pouvaient rencontrer leur avocat 
conformement aux dispositions de la legislation nationale. Ils avaient 
acces aux soins meclicaux selon Jes moclalites prevues par la Joi ukrainienne. 

89. Les cletenus pouvaient aclresser des plaintes aux autorites de 
l'Etat. Elles clevaient etre expecliees clans un clelai de trois jours. Les 
plaintes clestinees au procureur n'etaient pas soumises a la censure. 

90. Les dispositions provisoires ont etenclu Jes clroits des personnes 
conclamnees a mort que reconnaissait !'instruction, en prevoyant en 
particulier que Jes cletenus auraient droit quotidiennement a huit heures 
de sommeil nocturne, qu'ils pourraient recevoir six colis et trois petits 
paquets par an, qu'ils pourraicnt acheter, a concurrence de 70 % du 
salaire minimum garanti, de la nourrit ure et des articles de toilette au 
magasin de la prison, qu'ils pourraient prier, lire des livres rcligieux, 
rencontrer un aumonicr et aclresser des plaintes ecrites aux autorites de 
l'Etat. Les dispositions susvisees Jes ont aussi autorises a envoyer et a 
recevoir des let tres sans limitation et a voir leurs proches, en presence 
cl'un agent de !'administration penitentiaire, jusqu'a deux heures une 
fois par mois. Des rcncontres des detenus avec un avocat charge de leur 
fournir une assistance juridiquc etaient organisees selon Jes modalites 
prcvucs par la Joi sur le travail reeducatif. 

C. La loi de 1993 sur la detention provisoire («la loi ») 

91. Selan le code de procedure penale, la detention provisoire est une 
mesure preventive applicable aux accuses, aux prevenus, aux personnes 
soup~onnees cl'avoir commis un delit passible cl'emprisonnement ou aux 
conclamnes clont la peine n'a pas encore ete executee. 
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92. Se lan !'a rticl e 8 § 4 de la Joi, Jes personnes condam nees a mort e n 
ve rtu d 'un e decision n'ayant pas encore acquis force de chose jugee 
cl evaient et re cl e tenu es se pare me nt de tous les a utres prisonn ie rs. 

93. L'a rticl e 9 § I de la loi d ispose notam me nt qu e Jes dete nus ont le 
clroit: a) d 'e t re dffendus conform em ent a ux reglcs du droit pena l, b) 
d 'e tre informes du regle me nt pen itent ia ire, c) de se prom ene r un e hcure 
pa r j uur, cl) de recevo ir cl eux fo is par mois un col is d 'un poids maxima l d e 
hui t ki los e t un nombre illi mite de virem c nts de foncls ou de somm es 
cl 'arge nt , pa r mancla t postal ou par re mise en mains propres, e) cl 'acheter 
de la nourriture et des a rticl es de toile tte, a concurrence d 'un monta nt 
cor res pondant a un mois de sa la ire m in imum garanti , payables par 
a utor isat ion de prelevem e nt, a ins i qu 'un nom bre illi mite d 'art icles d e 
pape te ri e, de j ournaux et de livres cl a ns Jes magas ins des prison s, f) de 
porter le urs vetem e nts e t leurs chauss ures pe rsonn e ls e t de co nse rve r 
pa r-d eve rs eux les docume nts et les not es r elat ifs a leur dossi er pena l, g) 
d 'uti li se r les recepteurs de te levision donnes par Jeurs proches OU par 
d 'autres pe rsonnes e t les j eux de socie te, les j ourna ux e t les livres 
emprun tes a la biblioth eque du li eu OU il s e ta ient prececl emm ent cl ete nus 
ou ac hetes clans des magasins, h) de pra tique r, incliviclue ll e ment , les rit es 
de le ur religion , cl ' uti lise r des li vres relig ieux ou d es obj e ts de leur culte 
fa it de matieres se mi-precieuses, a condition qu e ce la ne porte pas 
att einte aux regles en vigueur cl a ns les li e ux de detention proviso ire n i 
a ux droits des tie rs, i) de clormir huit heures pa r nuit sans qu e !'on pu isse 
le ur dem a nde r, pe nda nt ce tt e per iode, de pa rtic iper a des activit es OU de 
faire quoi que ce so it d'a utre, sauf e n cas d' extrem e urge nce, e t j) de 
formu ler des pla in tes e t des dema nd es a uprcs des a utorit es et des age nts 
de l'Etat a insi qu e de leur ecrire, sc ion la procedure prevue a !'a rticl e 13 de 
la Joi. 

94. L'a rticl e 11 e nonce que le cond itions quotidi e nnes de de ten ti on 
doivent repondre a ux regles san itaires e t a ux norm es d ' hygie ne. C haqu e 
cl e tenu cloit d isposer cl a ns sa ce llul e d 'un espace de vie cl 'au ma ins 2,5 111

2 e t 
doit recevo ir des repas, un couchage inclividu el, des clra ps e t des 
couvert urcs, cl 'autres ustensiles a in si qu e de fo urnitures quotidi e nnes 
gra tuit e me nt, se lon les moda lit es cl efini es pa r le gouve rn e ment. II doit 
ega lem ent lu i et re procure des ve te me nts et des cha ussures de qua li te 
s tandard en cas de bcso in. 

95. Se lan !'a rticl e 12 § I, lcs a utor it es aclm inis tra ti vcs du lieu de 
de tentio n peuve nt perm ettre a ux pare nts OU a cl 'autr es personnes de 
re ndre vi ·it e a un de tenu , e n principe une fois par mois, pour une duree 
cl 'un e a deux he ures, mais uniqu eme nt avec !'accord ec rit d'un mag ist ra t 
instructeu r, d 'un organe d' instruction ou de la juricliction e n cha rge du 
doss ier. Le quatr iem e paragraph e de !'a rticl e 12 donn e la poss ibilit e au 
de tenu d 'avo ir seu l a se ul a\·cc son avocat des entre ti ens cl 'un e duree 
libre e n nombre illimite, sous rese rve que ce derni er soil mun i d 'une 
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autorisation d'agir au nom de son client eonfirmee par ecrit par la 
personne ou l'organe charge du dossier. 

96. En vertu de !'article 13 § I, le detenu peut entretenir une 
correspondance avec ses proches et d'autres personnes, entreprises, 
etablissements et organisations moyennant !'accord ecrit d'une autorite 
chargee de son dossier. Des que sa peine devient executoire, la 
correspondanee du condamne n'est plus soumise a aucune restriction. 

D. Le code du travail reeducatif («le code») 

97. Selon !'article 2B du code (sur Jes principales caracteristiques du 
regime carceral des ctablissements penitcntiaires), le regime carceral en 
vigueur clans les etablissements penitentiaires se caracterise par: 
l'isolement obligatoire et la surveillance constante des condamnes en vue 
de les empecher de commettre de nouvelles infractions ou d'autres actes 
contraires a l'ordre public; !'obligation, pour Jes de ten us, de respecter 
strictement et continuellement Jes contraintes qui leur sont imposees; 
Jes regimes de detention difffrencies en fonction de la nature et de la 
gravite des infractions ainsi que de la personnalite et du comportement 
des condamnes. 

Ceux-ci doivent porter un uniforme, se soumettre a des fouilles qui sont 
effectuees par des personnes de meme sexe que le detenu qui Jes subit. La 
correspondance des detenus est censuree, les colis et Jes paquets sont 
ouverts et examines. Les etablissements pcnitentiaires de reeducation 
par le travail doivent etre soumis a un emploi du temps rigoureux et a 
des regles strictcs. 

Les condamncs detenus clans pareils etablissements ne peuvent 
conscrver par-devers eux ni argent ni objets de valeur, ni certains articles 
determines. L'argent et les objets de valeur decouverts sont confisques et 
en principe remis a l'Etat sur decision motivee du directeur <le 
l'etablissement agissant sous le controle du procureur. 

Le reglement intfrieur des etablissements penitentiaires de reedu
cation par le travail doit comporter une liste precisant la nature, le 
nombre ou la quantite de chacun des objets que les condamnes peuvent 
detenir et decrivant la procedure de confiscation de ceux dont !'usage est 
interdit. 

Les dispositions du code permettent aux condamnes d'acheter des 
aliments et des articles de toilette en Jes payant par autorisation de 
prelevement, de recevoir des visites, des colis, des paquets, des colis 
postaux et de !'argent par mandat postal, d'entretenir une correspon
dance et d'envoyer de !'argent a !curs proches par mandat postal. 

98. En vertu de !'article 37 § I du code (achat d'aliments et d'articles 
de toilette par les detenus), les prisonniers condamnes peuvent acheter de 
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la nourriture e t des produits d ' hygiene corpore ll e en Jes payant par 
a utorisation de pre levement sur Jes somm es rec;ues par mandat postal. 

99. L'a rticl e 40 di spose notamment qu e les avocats peuvent re ncontrer 
leurs cli ents sur presentation d e leur li ce nce profess ionn ell e e t d e leur 
cart e d ' identit e. La fr eque nce e t la duree de leurs visit es ne sont pas 
limitees e t ell es peuve nt se te nir, a la cle mande d es avocats, hors la 
prese nce d 'un garcl ien. 

100. Selon !'articl e 41 du cod e (reception de colis et de pe tits paquets 
par Jes personnes condamnees a la reclusion), les priso nniers cl e te nu s cl ans 
les co lon ies de trava il (BttnpaBHO-TPYLIOBa KOJIOHi51) sont a utori ses a 
recevoir se pt coli s pa r a n clans les colonies a regime ordinaire (KOJIOH i51 
3araJibHOro pe:>I<:l1My) , six co Ji s par an clans Jes colon ies a regime re nforce 
(KOJIOHi51 rroc1rneHoro pe)[{MMY) e t cinq coli s par an cl a ns Jes co lo ni es a 
regime renforce specia l (Ko110H i5! cyBoporo pe)[{HMY). Les condamnes 
cletenus en colonie de travail reeclucatif (KOJIOHi51 BHXOBHO-TPYLIOBa) 
peuven t recevoir dix co lis pa r a n cl a ns les colo ni es a regim e ordinaire e t 
neuf co li s cl a ns Jes co loni es a regime r enfo rce . 

Les pe rsonnes co ncl a mnees purgeant leur peine e n maison d'a rre t ne 
sont pas autorisees a recevoir des coli s. 

Quel que soit le regime de d eten t ion clont il s relevent, les 
condamnes sont a u tor ises a recevoir a u plu s cl eux petits paquets par 
a n et a ache te r a ut a nt d e li vres qu 'il s le souhait ent a upres des 
reseaux d e distribution penit e ntia ires. Le nombre de co li s et de 
paquets d e toutes sortes que peuvent r ecevoir Jes cond a mnes de tenus 
clans Jes camps d e reeclucat ion par le travai l (BH rrpaBHO-TPYLIOBa 
KOJlOHi51-IIOceneHH51) n 'es t pas limite. 

Une li ste des procluits a lim enta ires e t cl 'hygiene co rpore lle pouvant 
et re envoyes cla ns Jes coli s et les pet its paquets dest ines a ux d e t enus cloit 
fi gurer cl a ns le reglement interi eur des etabli ssem ents d e reeducat ion pa r 
le travail clont Jes di spositions cloive nt egale me nt prevoir Jes mocla lit es de 
leur recep tion e t de leur remise a ux clestina ta ires. 

IOI. L'article 42 du code (reception et envo i d e foncls pa r les cletenus 
par ma nclat postal) perm et a ux cond a mn es de r ecevoir d es sommes 
d'argent par manclat postal sans limitat ion de montant e t d e tra nsferer 
d es foncl s a leurs proches ou, moyennanl !'accord d es a utorites des 
etablissements de reeducation par le trava il , a d'autres personnes . Les 
sommes rec;ues pa r ma ncl a t posta l sont virees sur le compte personne l d e 
l' interesse. 

I 02. L 'a rticl e 43 § 2 (co rresponda nce des personnes concl am nees a la 
reclusion) a utoris e les personnes d ete nu es en prison a recevoir du courri er 
e n qua ntite illimitee et a en envoyer a raison cl'une le ttre par mois pour les 
d etenus soumis au regime ord inaire e t d 'une le ttre tous les cl eux mois 
pour ce ux re levant du regim e re nforce. 
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E. La loi sur le parquet 

103. L'article 12 § I de la loi sur le parquet clonne au procurcur 
competence pour trailer les requetcs relatives aux atteintes aux droits 
des citoyens et des personnes morales ainsi que Jes plaintes ayant le 
meme objet, sous reserve que ccs clcrnicres ne rclcvcnt pas de la 
competence des tribunaux. Selon le quatriemc paragraphe de !'article 12, 
la decision du procureur peut etrc attaquee clcvant le procurcur charge du 
contr6le et, clans ccrtains cas, devant le tribunal. Le cinquieme 
paragraphc de !'article 12 dispose que la decision du procureur charge du 
contr6le est definitive. 

10..J.. Scion !'article 38, le procureur ou son adjoint peut demander aux 
juriclictions de lui communiquer toute information clans les affaires ayant 
donne lieu a unjugemcnt OU a une decision executoire. Le procureur peut 
exercer un recours contre un jugement ou tout autre type de decision s'iJ 
existe des motifs de reouverturc de la procedure. 

I Qj. Se Ion !'article 44 § 1, le procureur est charge de vciller au respect 
des regles de clroit clans les centres de detention provisoirc ainsi quc clans Jes 
etablissements de reeclucation par le travail et les autres institutions 
destinees a )'execution des pcincs ou des mesures de contraintes 
prononcccs par lcs tribunaux. II cloit egalement s'assurer que les 
procedures et les rcglcs applicables a la detention des prisonnicrs ainsi 
qu'aux mesures disciplinaires sont respectees. II est competent en maticre 
de clroits des cletenus et cloit contr6ler, au regard du clroit penal et des 
normes applicables a !'execution des peines, la maniere clont les autorites 
exercent !curs fonctions. II peut a tout moment se transporter clans les 
centres de detention provisoire, clans les etablissemcnts Oll les conclarnnes 
purgent !curs peines, clans les institutions de traitcment obligatoire ou clans 
lcs maisons de reclrcsscment, en VUC de procecler a des interrogatoircs OU de 
consulter les documents ayant motive la detention, l'arrestation, la 
conclamnation ou !'obligation de traitemcnt dont les personnes conccrnees 
font l'objet. II a egalement le pouvoir de controler la Jegalite des arrctes, des 
resolutions et des decisions pris par les autoritcs aclrninistrativcs desclits 
etablissements, de mettre fin a lcur application, de ies attaqucr OU de Jes 
annuler s'ils sont illegaux et de demander des explications aux responsables 
sur les infractions qui auraient ctc commises. 

III. DOCUMENTS PERTINENTS DU CONSEIL DE L'EUROPE 

A. Resolution 1097 (1996) de l'Assemblee parlementaire relative 
a l'abolition de la peine de mort en Europe 

106. Dans sa resolution, l'Assemblec deplore les executions qui 
auraicnt cu lieu peu auparavant en Lettonie, en Lituanie et en Ukraine. 
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En pa rt iculi e r, ell e conda rnn e !'Ukra ine pour avoir a ppa re rnm ent viole Jes 
e ngage me nts qu 'e ll e avait pri s d ' introduire, lors de son adhes ion au 
Conseil de !'Europe, un mora toire sur les peines capita les . Ell e ex horte 
!'Ukra ine a res pecter ses engagements co nce rn a nt !' introduction d'un 
mora toire sur les executions e t !'abolition imm edia te de la pe in e de 
mort , e t l'avertit qu e de nouvell es viola tions de ses engagem ents, 
nota mm ent !'execution des cond a mnes a murt , auront des conseque nces 
e n ve rtu de la Directi ve n° 508 ( 199.5) . 

B. Resolution n° 1112 (1997) relative au respect de l'engagement 
souscrit par l'Ukraine lors de son adhesion au Conseil de 
l'Europe de mettre en place un moratoire sur les executions 
capitales 

107. Da ns ce tte resolution, l'Assembl ee confirm e qu 'e ll e a rec_; u des 
informa tions offi ciell es selon lesqu ell es, a u cours du premi er sem est re 
1996, qua tre-ving t-ne uf executions ont eu li e u en U kraine, et deplore qu e 
Jes a utorit es ukra inie nn es ne l'a ient pas inform ee d u nombre des 
executions pour le second sem est re de l'annee. L 'Asse mblee se decla re 
pa rti culi ereme nt choqu ee d 'appre ndre q ue des execu t ions se sont 
deroul ees en secret en U kra ine, sans qu 'appa remme nt mem e les fa milies 
des pri sonni ers n'e n a ie nt e te inform ees, et que Jes executes seraie n t 
e nt erres cl a ns des to mbes anonymes. L'Asse mblee conda mne ]'Ukra ine 
pour avo ir viole son engagem ent de mett re e n place un mora toire sur les 
executions, deplore qu e ce ll es-ci a ie nt eu li e u e t dema nd e qu e !'Ukraine 
honore imrn edi a te rn e nt ses e ngage m ents et renonce a procede r aux 
executions capi ta les qu i res ten t e n suspens. 

C. Resolution 1179 (1999) et Recommandation 1395 (1999) 
relatives au respect des obligations et engagements de 
l'Ukraine 

108. Da ns ces tex tes, l'Assembl ee no te qu e !'Ukra ine a cla ire ment 
ma nque a ses engage ments (deux ce nt douze personnes ont ete 
executees entre le 9 novembre 1995 e t le l l ma rs 1997, se lon les sources 
offi cie ll es). Da ns le me me temps, l'Asse mblee releve qu e, depui s le 
l l ma rs 1997, un moratoire de fait sur les executions a e te insta ure e n 
U kraine. L'Assemblee de mand e insta mm e nt qu e le mo ra toire so it 
r econfirm e de droit e t qu e la Ve rkhovna Rada ra tifi e le P ro tocole n" 6 a 
la Conve ntion. L'Assemblee soulig ne !'impo rta nce du mora toire de fa it 
sur les executions e t decla re ferm ement qu 'en cas de nouve ll e execution 
les pouvoirs de la delegation pa rl eme ntaire ukra inie nne seront a nnules 
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!ors d e la pa rti e de sess ion suiva nte de l'Assembl ee, conform e me n t a 
]'a rticl e 6 d e son reglem ent. 

IV. RAPPORTS DU COMITE EUROPEEN POUR LA PREVENTION 
DE LA TORTURE ET DES PEINES O U TRAITEMENTS 
INH UMAINS O U DEGRADANTS (CPT) 

I 09. Des cl e legues du CPT ont effectu e des vis ites cl a ns d es li e ux de 
d e tention ukra ini ens en 1998, 1999 e t 2000 . Les ra pport s auxq uels ces 
clifferentes visites ont clonne li eu ont e te publi es le 9 octobre 2002, en 
me me temps que les reponses que le gouvc rn em e nt uk raini en leur a 
a pportees. 

A. Le rapport de 1998 1 

110. La premi ere visit e per ioclique cl 'unc de legat ion du Comi te 
en U kra in e eut li eu du 8 a u 24 fevri e r 1998. Au cours de ce tt e visit e, 
les cl e legues inspect e re nt notamm en t la ma ison cl'arret (SIZO -
« etablissement cl ' isolement pou r les dete nus clo nt l'affa ire est en cours 
cl ' inst ructi on ») n° 3 13/203 d e Kh a rkiv, OU quin ze cl e ten us concl a mn es a 
mort etaient inca rceres a u rez-cl e-cha ussee du ba tim ent 2, ma is le 
ra pport du CPT ind iqua it, cl a ns une note de bas de page, que la 
delegat io n avait r ec;;u !'assura nce qu e !'Ukraine obse rvait un morato ire 
de fai t su r les execu t io ns cl epuis le 11 ma rs 1997 . 

111. D a ns son rapport (§ 13 1 ) , le CPT a fa it cl 'emblee e ta t de ses 
graves preoccupat ions a u suj e t des cond itions cl a ns lesqu ell es ces 
per sonnes e ta ien t clete nu es et d u regim e qui leur e ta it a ppliqu e. II es t 
inclique qu e les pri sonni ers co ncl a mn es a mort e ta ient ge neraleme nt 
places a cl eux d a ns des ce llules m esura nt d e 6,5 a 7 m2

• Les fene tres 
ayan t e te occu lt ees pa r d es pla qu es metalliqu es, Jes ce llul es n 'offr a ie nt 
a ucun acces a la lumiere naturell e, e t l'ecla irage a r t ificiel a ll ume en 
permane nce n'e ta n t pas touj ours cl ' une inle nsite suffi sante, certa ines 
cl 'e ntre ell es et a ie nt sombres. Pour les aere r, Jes cl e tenus pouva ient 
ac tionner un co rd on ouvra nt un ca rreau. Malgre ce la, ii y fai sa it tres 
humicle et re la tive m e nt froid(§ 132) . 

Le rapport qua lifi e d e rudim entaire l'equipem en t d es cellules compose 
cl 'un lit en meta l e t/ou cl 'une pl a te-forme d e couchage (comporta nt un 
mate las peu epa is, des d ra ps cl 'un e propre te clout euse e t une co uverture 
ma nifeste me nt insuffi sante pour se pro tege r du froid ), d 'un e ta blet t e e t 
d e cl eux ta boure ts etroits . Les dete nus pouva ient e n principe ecou te r les 
programm es radiophoniques diffu ses pa r un ha ut-pa rl eur inst a ll e cla ns un 

I . . Note du traducteur: la trad uct io n franc;;aisc a ete ass urcc pa r le grcffc de la Cou r. 
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mur de leur ce llu le, mais, selon Jes inform at ions re<;ues par la de legat ion, 
la radio ne fonctionnait qu e de fa<;on intermittente (ibidem). 

Chaq ue ce ll u le comportait des toil e tt es non clo isonnees donnant 
su r l'espace de vi e de sorte qu 'un detenu eta it contraint de Jes utilise r 
sous Jes yeux de son codetenu. En matie re d ' hyg iene pe rsonnelle, Jes 
condamnes a mort se trouva ient dans une s itu ation tout aussi diffi cil e 
qu e nombre des autres dctcnus : savon et pa te dentifr ice e ta ient des 
produits ra res (ibidem). 

Le rapport re leve en outre que Jes pe rsonnes conda mnees a mort 
n 'avaient a ucune activite hors ce llule, pas meme une heure d 'exercice en 
ple in air. Tout a u plu s pouva ient-ell es quitter leur ce llul e une foi s pa r 
semaine pour se rendre a la douche de leur quarri er ce llula ire et une 
heure par mois , pour ceux des detenus qui etai ent autorises a recevoir la 
visite de leur fami ll e. Quant a ux activit es en ce llul e, ell es consistaient a 
lire et, quand ell e fonctionnait, a ecouter la radio. En de hors des visites 
mensue ll es qu e ce rtains dete nus recevaient, les contacts humains se 
limita ient essenti e ll ement a u passage occas ionnel d ' un pretre orthodoxe 
e t des membres du personne l de sante qui s'entreten a ient avec Jes 
prisonni ers a travers un guichet menage dans la porte de leur ce llule 
(§ 133). 

11 2. Le CPT res ume ses constata tions de la fa<;o n suivante (§ 134): 

"En resum e, Jes pri sonniers eondamn cs a ma rt c ta ient enfe rm cs vingt-quatre heures 

sur vingt-qua tre cl ans des cellulcs n'offrant qu ' un espacc de vie tres rcs trei nt, privces de 
lu m inositc na ture llc et cquipces d 'un eclai rage artificiel parfois tres insuffisant , sa ns 
guc re d 'act ivites pou r s'oceuper et trcs peu de poss ibilit cs de cont acts humains. La 

plupa rt d'entre e ux cta ient detenus clans ces conditions dc le te res de puis de trcs 
longues pcr iodes (de dix mois a plu s de deux ans) . Pa reille s itua tion es t peut -etrc 

parfa itemcnt conforme aux dispositions lcga les rcgissant en U kraine le trait ement des 
eondamn cs ii mart . Toutefo is, ecla nc change ri cn au fa it qu e, de l'avis du CPT, clle 

'a na lyse en un trait ement inhumain et dcgrada nt. » 

Le rapport indique en outre que la de legation a recueilli de nombreuses 
plaintes de dete nus condamnes a mort sur le manque d ' informations 
quant a leur situation juridique, nota mmcnt e n ce qui conce rne 
!'evolution de leur dossier, Jes suite donnee a leurs demandes de 
reexamen de leur affaire, l'examen de leurs pla intes, e tc. (§ 138). 

11 3. Dans sa reponse a u rapport de 1998, le gouve rnement ukraini cn a 
indiqu e qu 'un ce rtain nombre de mesures d 'ordre organisat ionnel e t 
prat ique avaient e te prises pour remedie r aux problemes ide ntifies par le 
CPT. II s'agissait en particulier des dispositions provisoires qui avaient ete 
prises pour garantir aux prison niers condam nes a mort le droit a une 
visite m en ue ll e de leurs proches, le droit de s'entrete nir avec un avocat 
pour obtenir une ass istance juridique, le droit de rencontrer un pretre et 
le droit de recevoir e t d 'envoyer du courri e r sans li mitation. De plus, le 
gouvernement ukraini en a declare que: 
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i) I 96 cours de maisons d'arret avaient fait l'objet de travaux de 
refection ou d'equipement pour permettre aux detenus condamnes a la 
peine capitale de beneficier d'une promenade quotidienne a !'air libre; 

ii) Jes dispositifs occultants et Jes plaques metalliques avaient ete 
enleves des fenetres des cellulcs afin d'amcliorer l'acccs a la lumiere 
naturelle et !'aeration; 

iii) des extraits des dispositions provisoircs avaient ctc affiches sur Jes 
murs de chaque cellulc afin d'informer les detenus condamnes a mort de 
!curs droits et de leur statut juridique. 

B. Le rapport de 1999 

114. Une delegation du CPT a effectue unc visite en Ukraine du 15 au 
23 juillet 1999. A cette occasion, la maison d'arrct (SIZO) n" 313/203 de 
Kharkiv, qui comptait a l'epoque \"ingt-trois prisonniers condamnes a 
mort, fut a nouveau inspectee. Le rapport auquel cette visite a donne lieu 
a releve que certains changements etaient intervenus depuis la premiere 
visite, notarnment en ce qui concerne Jes cellules, rnieux equipees et 
disposant de lumiere naturelle, ainsi que sur le plan de l'exercice en 
plein air, dont Jes detenus beneficiaient desormais une heure par jour 
bien quc Jes aircs de promenade reservees a cet effet ne fussent pas 
suffisammcnt spacieuses pour leur permcttre un veritable exercice 
physique (§§ 34-35). Le rapport a en outre indique qu'un important 
progres avait ete realise en matiere de droit des detenus aux visites des 
proehes et a la correspondance (§ 36). Le CPT a cependant souligne que 
certains aspects du regime de detention demeuraient inacceptables, 
notammcnt le fait que les prisonniers continuaient de passer vingt-trois 
heures sur \"ingt-quatre en cellule et que Jes possibilitcs de contacts 
humains restaient encore tres limitces (§ 37). 

C. Le rapport de 20001 

115. Lors d'une troisicme visite en Ukraine, qui s'est dcruulec du 10 au 
21 septernbre 2000, la de.legation du CPT a inspectc, cntre autres, la 
maison d'arret (SIZO) n" 15 de Simferopol. Le CPT s'est rcjoui de la 
decision des autoritcs ukrainiennes d'abolir la peinc de rnort et a 
constate que la plupart des quelque cinq cents prisonniers conclamncs a 
mart avaient vu leur peine commuee en reclusion a vie. 

116. Nonobstant ccs progres heureux, le CPT a declare que le 
traitcment reserve a cette categoric de detenus ctait source 
d'importantcs preoccupations (§ 67). II a releve que ceux-ci etaient 

I . .\"otc du traductcur: la traduction frani;aise a ctc assurec par le grclfr d'" la Cour. 
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soumis, en att enda nt la mise en se rvice de de ux unit es de haute securite 
rese rvees a ux conda mnes a la reclus ion a vie, a un regim e ce llula i1·e stri ct 
prevu pa r une ins tructi on provisoire du mois d e juille t 2000 (§ 68) . Si 
l'es pace d e vi e cli sponible cl a ns les ce llul es etait en ge neral satisfaisant e t 
s ide travaux d e refection d e ce ll es-ci avai ent e te e ntrepris cl a ns tous les 
e ta bli ssem ents visit es, il y ava it ce pencla nt d es cl e fi c iences m aj eure e n ce 
qui conce rn e l'acces a la lumi ere na t u relle, la qua li te d e l'ecla irage 
a rtifi cie l e t !'aeration (§ 69). De surcrolt , les pri sonni ers co ncl a mn es a la 
reclusion a vi e, cloltres vingt-trois heures e t cl e mi e sur vingt-qua tre en 
ce llul e sans pouvoir pra tiqu er la moinclre form e cl 'activit e organi see, 
ava ie nt clro it , pour tout e activite hors cellule, a une cl e mi-heure 
seul e m ent cl 'exe rcice en ple in a ir qui se cl e roul a it cl a ns d es conditions 
inacce pta bles . Les contacts hum ains e ta ient qu as i in exi s ta nts : cl epuis 
l'e ntree e n vi g ue ur de !' ins truct ion d e juille t 2000, lcs vi sit es d e proches 
e ta ient inte rcli tes e t si les cl e tenus pouva ient recevo ir du courri e r sans 
r est ri cti ons, l'e nvoi d e corresponda nce e ta it en reva nche limi te a un e 
le t t re tous les d e ux mois (§ 70). 

l l 7. Da ns sa re ponse a u rapport du CPT, le go uve rn e m ent ukra ini en a 
s ig na le, cl 'une pa rt , qu e de nouve ll es clispos i tions a utori saie nt les de ten us 
co ncl a mn es a la recl us ion a vie a prendre une heure cl 'exe rcice pa rjour et a 
rencontrer leurs proches d eux fo is par mo is, pour un e cluree max ima le de 
qua tre heures et, cl 'autr e pa rt , qu e Jes cli spos itifs me talliqu es occult a nt les 
fenet res ava ie nt ete enl eves cl a ns tou tes les ce llulcs pour ass urer un acces 
sa ti sfaisant a la lumi e re cluj our. 

E DROIT 

I. APPREC IATIO DES FAITS PAR LACO UR 

11 8. La Cour ra ppel le sa jurisprudence constantc se lon laqu e ll e le 
sy te me de la Conve nt io n, t e l qu ' il s'appliqu a it avant le 1cr nove mbre 
1998, confi a it e n prem ie r li eu a la Com miss ion l'e t ablisseme nL et la 
verifi ca ti on d es fa it s (a ncie ns articl es 28 § I e t 3 l d e la Conve ntion). Si la 
Cour n'es t pas li ee pa r les cons ta ta ti ons d e la Commiss ion e t cle m eurc 
libre cl 'apprecie r les fa it s e ll e-m em e a la lumi ere de ro us le e lem ents 
qu 'e ll e possecl e, ce n'est que cl a ns des circonsta nces exce pt ionnell es 
qu 'e ll e use d e ses pro pres pouvo irs e n la ma ti e re (vo ir, entre autres, 
Akdivar et autres c. Turquie, a rre t du l 6 septembre l 996, RecueiL des arrets 
et decisions 1996-IV, p. 1214, § 78). 

11 9. Compte tenu d e la complex ite des qu es ti ons d e fai t e n j eu cla ns 
ce tte a ffa ire oi:1 un g ra nd nombre d e temoins ont d e pose e t ou d e 
nombreuses pieces ont e te procluites, la Cour es tim e qu e la Commiss ion 
a a borcl e sa tache cl 'eva lua tion d es preuves avec la prude nce requi se, 
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examinant en detail Jes elements etayant Jes allegations du requerant 
comme ceux jctant un cloute sur Ieur creclibilitc. Elle accepte clone Jes 
faits tels qu'ils ont ete etablis par la Commission. 

II. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 3 DE LA 
CONVENTION 

120. L'articlc 3 de la Convention est ainsi Ii belle: 

(( ~ul nc pcut Ptrc soumis a la torture ni a des peines OU traitcments inhutnains OU 

dcgradants. » 

A. Sur Ies sevices dont le requerant aurait ete victime en prison 

121. Devant Jes clelegues de la Commission, le requerant a affirme 
avoir ete battu le 2 septembre 1998, apres la visite de ses parents, et a 
nouveau les 10, 14 et 22 septembre 1998. Ces clernicrs ont declare que 
leur fils Ieur avait clit, !ors de la visite du 2 septembre, qu'il avait ete 
frappe et humilie. Ils ont en outre inclique que le requerant avait ete 
conduit a l'hopital le 3 septembre 1998, en raison des blessures que Jui 
avaient causees Jes coups et Jes actes de torture inflig-es en prison. 

122. Apres avoir examine le grief du requerant au regard des criteres 
stricts applicables a !'interpretation de !'article 3 de la Convention, la 
Commission a cstime qu'il n'etait pas etabli au-dcla de tout cloute 
raisonnable qu'un mauvais traitement atteignant le minimum de gravite 
req11is eut ete inf1igc a l'interesse. 

123. La Cour, comme la Commission, consiclerc quc les elements de 
preuve oraux et ccrits ne pcrmettent pas de conclure, au niveau de 
preuvc requis, quc le requerant a subi, a la prison cl'Ivano-Frankivsk, des 
mauvais traitements contraires a !'article 3 de la Convention. 

124. Aussi la Cour conclut-clle a !'absence de violation de !'article 3 de 
la Convention acct cgarcl. 

B. Sur le caractere adequat des investigations menees 

125. La Cour rappellc quc, lorsqu'un incliviclu affirme de mamere 
defenclable que des agents de I'Etat Jui ont inflige des sevices illicites et 
contraires a !'article 3 de la Convention, cette disposition, combinee avec 
le clevoir general impose a l'Etat par !'article I de « rcconna [ltre] a toute 
personne relevant de [sa] juricliction Jes clroits et libertes clefinis [clans] la 
( ... ) Convention», requiert, par implication, qu'il y ait une enquete 
officiclle effective. Cette enquete, a l'instar de celle resultant de 
l'article 2, cloit pouvoir mener a !'identification et a la punition des 
responsables (voir, en cc qui concerne !'article 2 de la Convention, Jes 
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a rrets McCann et autres c. Royaume-Uni du 27 se ptembre 1995, seri e A n° 324, 
p. 49, § 16 1, Kaya c. Turquie du 19 fevr ie r 1998, Recueil 1998-I, p. 324, § 86, e t 
Yaja c. Turquie du 2 septembre 1998, Recueil 1998-VI, p. 2438, § 98). 

126. Da ns son rapport , la Com m ission a es ti me q ue les fa its denonces 
pa r les pa re nts du requerant donna ient lieu a une a ll ega tion dffe ndable 
selon laqu e lle le ur fi ls aura it subi des sevices en prison. E ll e a considere 
que les autorites de l'Eta t sembla ient avo ir donne suit e a ux pla intes 
formul ees pa r les pa rents en procedant a un ce rta in nombre d ' invest i
gat ions en ra pport avec leurs decla rat ions. E ll e a cependa nt juge que 
l'enq uete menee pa r les a utorites n'avait pas ete suffisamment 
a pprofond ie et effec t ive pour repondre aux ex igences posees pa r 
!'a rt icl e 3 de la Conven t ion. E ll e a e n pa rticu li er critiq ue le fait que 
l'exame n medical du requ erant pra tique par le medecin ge nera liste de la 
pr ison (et non par le psychia tre) n'a eu lie u que le 28 octobre 1998, so it 
pres de deux mois apres q ue les pa rents e urent adresse a u procureur 
regiona l leur lettre du 4 septembre 1998, a u n moment OLI toute trace des 
sevices a ll egues avait proba bleme nt di spa ru . Ell e a e n ou tre re leve qu e les 
decis ions des autor ites na tiona les qui Ju i avaient e te communiqu ees ne 
com porta ien t a ucune precision sur les moti fs du rejet des pla intes 
fo rmul ees par les pare nt s du requerant. E ll e a par a ill eurs constate qu' il 
n'ex istait a ucun docu me nt de ce tt e e poqu e qui a ura it permis d 'ana lyse r, 
e ta pe pa r eta pe, la na ture des inves t iga tions effect uees en ra pport avec Jes 
a ll egat ions e n cause e t a uxqu ell es, se m ble- t-il , a ucune a uto ri te exte rieure 
n'avait pa rt icipe . Da ns ces condit ions, la Comm iss ion a est im e que 
pa reill es enquetes, supe rficielles et de pure form e, ne tradu isaient aucun 
effort sfrieux pour dccouvrir ce qui s'eta it ree ll eme nt passe clans la pr ison 
en se ptembre 1998. 

127. Au vu des elements e n sa possess ion, la Cour, fa isant sie ns les 
consta tat ions e t le raisonn em ent de la Commiss ion, concl ut qu e le gri e f" 
dffenda ble du requera nt selon lequel l' in teresse a subi des sevices en 
pr ison n'a pas fa it l'obj et d 'une enqu ete effect ive de la part des a uto ri tes 
ukra iniennes, a u mepri s de !'a rt icl e 3. 

128. II y a done eu viola tion de !'a rt icle 3 de la Conve ntion a ce t ega rd . 

C. Surles conditions de de tention du requerant dans le «coulo ir 
de la mort » 

129. Dans sa req uete initi a le, le requ erant se pla igna i t des res tr icti ons 
a pport ees a son droit de voir ses proches, de s'e tre vu inte rd ire de recevoir 
e t d 'envoyer le moindre courri e r, de ne pa avoir e te autorise a regarder la 
te levis ion et d 'avoir e te prive de tout contact avec le mond e ex te rieur. 11 
a ll egua it e n outre qu 'on ne lui avait pas pe rmis de re ncontrer un pre tre. 
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130. La Cour !'a clit a de nombrcuses repnses, !'article 3 de la 
Convention consacre l'une des valeurs Jes plus fondamentales des 
societes dcmocratiques. II prohibe en termes absolus la torture et Jes 
traitements et peines inhumains ou degradants, quels que soient Jes 
circonstances et Jes agissements de la victime (Labita c. Italie [GC], 
n° 26772/95, § I 19, CEDH 2000-IV). 

131. Selan la jurisprudence de la Cour, un mauvais traitement doit 
atteindrc un minimum de gravite pour tomber sous le coup de !'article 3 
de la Convention. L'appreciation de ce minimum de gravite est relative; 
elle depend de !'ensemble des clonnces de la cause, notamment de la duree 
du traitemcnt et de ses cffets physiques ou mentaux ainsi que, parfois, du 
sexc, de !'age et de l'ctat de sante de la victime (voii-, entrc autres, lrlande 
c. RVJ•aume-Uni, arret du 18 janvier I 978, scric A n" 25, p. 65, § I 62). En 
out re, en rccherchant si un traitemcnt est « dcgradant » au sens de 
!'article 3, la Cour examincra si le but ctait d'humilier et de rabaisser 
l'interesse et si, consideree clans ses effets, la mesure a ou non atteint la 
personnalite de celui-ci d'une maniere incompatible avec !'article 3. 
L'absence d'un tel but ne saurait toutefois exclure de fac;on definitive un 
cons tat de violation de !'article 3 (arrcts Peers c. Grece, n" 28524/95, §§ 67-68 
et 74, CEDH 200 I-III, et Valafinas c. Lituanie, n" 44558/98, § I 0 I, CEDH 
200 I-VIII). 

132. La Cour a toujours souligne que la souffrance et !'humiliation 
infligees doivcnt en tout cas aller au-dcla de celles que comporte 
inevitablement une forme donnee de traitement ou de pcine legitimes. 
Les mesures privatives de liberte s'accompagnent orclinairement de 
pareilles souffrance et humiliation. L'article 3 de la Convention impose a 
l'Etat de veiller a ce que tout prisonnicr soit detenu clans des conditions 
qui sont compatibles avcc le respect de la <lignite humaine, que lcs 
moclalites cl'execution de la mesure ne soumettent pas l'interesse a une 
detresse OU une epreuve d'une intensite qui CXCede Jc niveau inevitable 
de souffrance inherent a Ja detention et que, CU egard aux exigences 
pratiques de l'emprisonnement, la sante et le bien-etre du prisonnier 
soient assures de maniere adequate (Kudla c. Po!ogne [ GC], n" 302 I 0/96, 
§§ 92-94, CEDH 2000-XI). 

133. En outre, comrne la Cour l'a souligne clans l'arret Soering, 
!'attitude act uellc des Etats contractants cnvers la peine ea pi tale entre 
en ligne de cornpte lorsqu'il s'agit d'apprecier s'il y a depassement du 
seuil tolerable de souffrance ou d'avilissement (Soering c. Royaume-Uni, 
arret du 7 juillet 1989, serie A n" 161, p. 41, § 104). Lorsque la peine 
capitale est prononcee, la personnalite du condamne ainsi que les 
conditions et la clun~e de la detention vecue clans l'attente de !'execution 
figurent parmi lcs elements de nature a faire tornber sous le coup de 
!'article 3 le traitement ou la peine subis par l'interesse (ibidem). 
Lorsqu'on evalue les conditions de detention, ii y a lieu de prendre en 
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compte leurs effe ts cumul a tifs ai nsi que Jes a ll egations specifiques 
du requ erant (Dougoz c. Grece, 11° 40907/98, § 46, CEDH 2001-II, e t 
Kalachnikov c. Russie, n° 47095/99, § 95, CEDH 2002-VI). 

134. La Cour note qu e le requ erant denonce ce rta ins as pec ts des 
conditions de sa dete ntion a la pri son d 'Iva no-Fra nkivs k da ns l'a tt ente de 
!'execution de la peine de mort pro noncee a son encontre pa r le tribuna l 
regiona l d'Iva no-Frankivs k le 12 decembre 1995 et confirm ee pa r la Cour 
supreme le 22 fevri er 1996 . Sur ce poin t, la Cour rappelle qu 'a l'egard de 
chacun des E ta ts contractan ts la Conve nt ion ne s'applique qu 'aux fa its 
surve nus apres son entree e n vigueur cl a ns l'Etat conce rn e. La Cour n'a 
done compete nce pour connaltre des g ri efs du requ erant qu e pour autant 
qu ' il s conce rn ent la periode poste r ieure a u 11 septembre 1997, da te de 
l'e ntree en vigueur de la Conve ntion a l'egard de !'Ukraine. Toutefo is, 
pour apprec ier l'e ffe t sur le requ erant de ses cond itions de detention, la 
Cour peut ega lement considere r l' integra lit e de la per iode pe ndant 
laq uell e l' in teresse a ete em prisonne, y compri s la phase a nterieu re a u 
11 septembre 1997, a insi que Jes cond itions clans lesqu ell es ii fu t deten u 
durant ce tte per iode (Kalaclznikov precite, § 96). 

135 . La Cour obse rve en outre qu e le requ erant a ete ma inte nu e n 
de te ntion sou le coup d 'une condam na tion a la peine capi ta le jusqu 'a ce 
q ue sa pe ine fli t commu ee en reclusion a perpe tuite en ju in 2000. Comm e 
la Cour l'a note ci-dess us (pa ragra ph es 106 a 108), le recours a la peine de 
mort e n U kra ine a suscite des cri t iques ferm es e t re petees cl a ns plu sieurs 
resolu tions de l'Asse mblee par lemen ta ire du Conse il de !'Europe qui ont 
releve qu e, e n t re le 9 nove mbre 1995 e t le I I ma rs 199 7, deux cen t douze 
execut ions ava ient P.U li e u da ns ce t Etat. Cepe nda nt, a ce tte derni e re da te, 
un mora toire de fa it su r Jes executions fut decre te pa r le pres id ent de 
!'U krain e puis, le 29 decembre 1999, la Cour consti tut ionnell e j ugea 
contra ires a la Constitu t ion Jes di spos itions du code penal rela tives a la 
pe ine de mort et, le 22 fevri e r 2000, la pe in e capita le fut a bolie et 
remplacce pa r la recl usion a perpe tu itc (pa ragra ph e 11 ci-dess us) . Le 
requ era nt ava it e te condamn e a mort en deeembre 1995, so it e nviron 
quinze mois ava nt l'e ntree en vigue ur du mora to ire. La Cour reconnal t 
que l' interes e a dli vivre cl a ns Lill etat d ' ince rtitud e et eprouve r Lill 

se nt im e nt de peur et d 'ango isse qu ant a son deve nir jusqu 'a ce que la 
pe in e de mo n fCi t fo rm ell eme nt a bulie e t qu e sa prop re peine flit 
commu ee. E ll e conside re cependant q ue le r isque d 'execut ion de la pe ine 
a insi qu e le sentiment de peur et d 'ango isse qu 'e prouve nt Jes conda mncs a 
mort ont dli progress ivement s'att e nu er a mes ure que le te mps passa it e t 
qu e le mora toire de fa it sur Jes executions ·e pro longeait. 

136 . En ce qui conce rn e Jes conditions de detenti on du requ erant cla ns 
le «couloir de la mort », la Cour s'es t at t achee a ux consta ta tions des 
delegues de la Commiss ion, notamm ent a leurs obse rva tion sur la 
superficie, l'ecla irage et le chauffage de la ce llul e de l'interesse, a insi qu e 
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sur Jes usages pcnitentiaires concernant Jes promenades quoticliennes en 
plein air, la corresponclance du requerant et les visites de scs prochcs. Elle 
a tenu compte du fait que Jes griefs du requerant avaient fait l'objet cl'une 
enquete approfonclie de la part des clelegucs q ui ont prete, au cours de leur 
inspection, une attention particuliere aux conditions de vie regnant la ou 
l'interesse etait cletenu. Des !ors, la Cour estime pouvoir SC fonder sur Jes 
constatations des delegucs de la Commission. 

137. La Cour a egalement examine Jes documents procluits par Jes 
parties concernant la pfriocle comprise entre le 26 octobre 1999, elate de 
!'adoption du rapport de la Commission, et le 2 juin 2000, elate a laquelle 
le requerant a vu sa pcine commuee en reclusion a perpetuite, ainsi que 
les passages pertinents des rapports du CPT sur la periodc en cause. 

138. Le requcrant avait clix-ncufans quancl Jes meurtres pour lcsqucls 
ii a cte condamnc furcnt comm is. II fut plau~ clans le« eouloir de la mort » 

de la prison d'h-ar10-Frankivsk le 22 fhricr 1996, le jour ou la Cour 
supreme confirma sa condamnation a la pcinc capitale (paragraphc I 0 
ci-clessus). 

139. La Cour note que la Commission a constate quc huit prisonniers 
etaient incarccrcs en ccllule indiviclucllc clans le « couloir de la mort)) de la 
prison cl'Ivano-Frankivsk le jour de la visitc des delegues, et qu'ils 
n'avaient aucune possibilite de communiquer avcc lcs autres cletenus. Ils 
etaient frcquemment surveilles par Jes garcliens qui Jes observaient a 
travers un ceilleton menage clans la porte de leur cellulc. La lumiere 
restait allumee en permanence et la radio n'etait arretee que la nuit. 

140. La Cour observe en outre que la Commission a releve que ce 
n'etait qu'a partir de mai 1998 que Jes prisonnicrs avaient ete autorises a 
effectuer une promenade quotidienne en plein air et que Jes dispositifs qui 
occultaient completement Jes fenetres avaient ete enleves peu avant la 
visite des dclegues. Ces clerniers ont pu constater, le jour de leur 
inspection, que la cellule du requerant ctait frafchcment repeinte et 
qu'clle etait equipee de toilettes non cloisonnfrs, d'un evier avec un 
robinet cl'eau froiclc, de deux !its, cl'unc table et d'un petit bane fixes au 
sol, du chauffage central et d'une fenetre munie de barreaux. Des livres s'y 
trouvaient, ainsi que des journaux, un jeu d'cchccs, un stock de savon et 
de papier hygienique, des fruits et d'autres aliments. La Cour note que 
Jes delcgues de la Commission ont remarque, !ors de la visitc qu'ils 
ont effectuee en novcmbrc 1998, que la ccllule du requfrant ctait 
surchauffec par rapport aux autres parties de la prison. La Cour souscrit 
a la conclusion de la Commission selon laquclle lcs conditions de vie qui 
prevalaient avant novembrc 1998 etaient dcplorables. 

141. Pour ce qui est des visites des proches du rcquerant, la Cour 
s'appuie sur Jes constatations de la Commission scion lesquelles dcux 
gardiens, qui assistaient a chaque rencontre de l'interesse et de ses 
parents, etaient habilites a interrompre Ieur conversation des qu'ils 
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jugea ient qu e ce qu ' ils disaien t e ta it «faux». T outcs les demandes de 
visit c prcse ntees par les parent s du requera nt ont e te acce ptees, a 
!'except ion de ce ll e qu ' ils avaie nt formu lee le 19 juin 1998. Toute foi s, la 
plupa rt des visites ont eu li eu cl eux ou tro is mo is a pres la elat e de la 
de ma nd e d'autorisa t ion e t leur nombre et a it lim ite a clouze pa r a n. 

14·2. La Cour note qu e la Commission n 'a pu determ iner avec une 
cla rte suffi san te s i le requ eran t ou ses pa rents avaient de ma nde qu e 
l' interesse flit a utor ise a rencontrer un pre tre. II es t en revanche e tabli 
qu'aucu ne vis ite reguli ere cl 'aum6ni ers a ux cletenus n'etait prevue a 
l'epoque ou le requ erant ava it cl emande ( le 22 clecembre 1998) e t obte nu 
(le 26 deeem bre 1998) a voir un pre tre, !' inst ruction ne comport ant 
a ucune d ispos ition a cet e ffe t. 

143. En ce qui concerne la co rres pondance, la Cour obse rve q ue ce 
n'est qu 'a pa rtir de septembre 1997 q ue le requ erant a ete a utorise a 
e nvoycr plus de douze le t t res pa r a n, confo rrn eme nt a ux d ispos itions de 
!' in tructi on. 

144. A la lumiere des nombreuses pieces produ ites pa r les par t ies e t 
des fa its cons tates pa r la Com m iss ion lors de l'e nq uete que ses cl elegues 
ont me nee a la pri son cl 'lva no-Fra nkivs k, rc la tiveme nt peu de temps a pres 
qu e la pein e du requ erant fut cl evenue de finiti ve e t ap rcs l'en tree en 
vigueur de la Conve ntion a l'egard de !'U kra ine, la Cour est en mesure 
de se fo rge r une idee precise des cond itions cla ns lesqu e ll es le req ueran t 
etait cl etenu de puis 1996, e n pa rt iculi e r cl a ns la periode comp ri se entre le 
11 sep tem bre 1997 (date de l'ent ree en vigueur de la Conve n t ion a l'egard 
de !'U kra ine) e t m a i 1998 (moment OU !' inst ru cti on a comm ence a etre 
appliqu ee a la prison cl 'Iva no-Fra nkivs k). 

145. La Cour es t par t iculierern ent preoccupee pa r le fa it q ue, a u moins 
jusqu 'au mois de mai 1998, le req uera nt, com me les a ut res cl e te nus 
cond a mn es a rn or t, eta it e nfe rme e n perm ane nce cl a ns une ce llule OU 
l'espace de vie e ta it tres rest re int et don t les fene tres occu ltees le 
pr iva ien t d 'acces a la lumiere naturell c, qu e r ien n'e tait prevu pour 
l'exe rcice en ple in a ir et q ue l'in teresse n'ava it guere ou pas de moye ns 
de s'occuper et cl 'entrete nir des contac ts hu mains. Avec le CPT, clont Jes 
ob ervat ions indiqu ent q ue le personn es dete nues en U kra ine cl a ns le 
«couloir de la mort » conna isse nt le me m e sort , la Cour es t ime qu e la 
detent ion du requerant cl a ns ces condit ions inacce pta bl es s'ana lyse en un 
tra item e nt degrada nt em porta nt violat ion de !'a r t icl e 3 de la Conve ntion. 
E n ce qui concern e le requerant , la s itua tion fu t aggravee pa r le fait qu ' il 
avait e t e enfe rme, entre le 24 fevrier e t le 24 ma rs 1998, cla ns une ce ll u le 
ne comporta nt ni robinet d 'eau ni evie r ma is seu le men t un petit tuya u fi xe 
au mur, pres des toil e ttes, qui ne pouva it etre ac t ionne qu e depu is le 
couloir, q ue les murs de cette cellu lc e ta ie nt couve rts d 'excre men ts e t 
qu e le seau des tine a la vida nge des toilet t es ava it e te en leve. De 
surcrolt , l'interesse se t rouva it , penda nt toute la periode consicleree, sous 
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le coup d'une condamnation a mart, mcmc si un moratoire sur Jes 
executions etait en vigueur depuis le 11 mars 1997, comme la Cour l'a 
releve ci-dessus aux paragraphes 11 et 135. 

146. La Cour estime quc rien nc prouve en l'espece )'existence d'une 
veritable intention d'humilier OU de rabaisser le rcquerant. Toutefois, s'il 
convient de prendre en compte le point de savoir si le but du traitement 
etait d'humilier OU de rabaisser Ja victime, !'absence d'un teJ but ne saurait 
exclure de fa\on dcfiniti\·e le cons tat de violation de !'article 3 (V. c. Royaume
Uni [GC], n" 2+888/94, § 71, CEDH 1999-IX, et Kalachnikov, precite, § I 0 I). 
Elle considere que Jes conditions de detention que le requerant a du 
supporter, en particulier jusqu'a mai 1998, n'ont pas manque de Jui 
causer de grandcs souffrances men tales et de porter atteinte a sa <lignite. 

147. La Cour reconnait qu'apres mai 1998 lcs conditions gcncralcs de 
detention du rcqufrant et Je regime carceral SC sont substanticlJemcnt et 
progrcssivemcnt amcliores a la prison d'lvano-Frankivsk. En particulier, 
Jes dispositifs occultant Jes fenctres ont ete enlcves, des promenades 
quotidienncs a !'air libre ont ete organisees et Jes droits des prisonniers 
en matiere de visites et de correspondancc ont cte etendus. La Cour 
observe ncanmoins que le requerant avait ctc dctenu pendant pres de 
trente mois, dont huit apres l'entree en vigucur de la Convention a 
l'egard de )'Ukraine, clans Jes conditions dclctrres dccrites ci-dessus 
avant quc Jes ameliorations obscrvees ne fussent introcluites. 

148. Ayant a apprecier les conditions materiellcs clans lcsquelles le 
requerant etait detenu et Jes activites qui Jui etaient proposees, la Cour 
ne perd pas de vue que !'Ukraine a ete confrontee a une conjoncture socio
economiquc difficile clans la periode de transition vers le nouveau regime 
et que, avant l'cte 1998, Jes autorites penitentiaires ont dil simultanement 
faire face a de mauvaises conditions economiques et a la mise en ceuvre de 
la nouvelle legislation interne et de la reglementation qui en dccoulait. La 
Cour releve cepcndant que Jes contraintes financieres ne sauraient en 
principe justifit~r !'existence de conditions de detention precaires au 
point d'atteindre le niveau de trai tcment interdit par !'article 3 de la 
Convention. En outre, les difficultes economiques auxquelles etait 
confrontec !'Ukraine ne peuvcnt en tout etat de cause expliquer ni 
excuser Jes conditions de detention que la Cour, au paragraphe 145 du 
present arrct, a jugees inacccptables en l'especc. 

149. En consequence, ii y a eu violation de !'article 3 de la Convention a 
cet egard. 

III. SUR IA VIOLATION ALLEGUEE DE L'ARTTCLE 8 DE LA 
COl\VENTION 

150. Dans sa requcte initiale, le requerant se plaignait des restrictions 
apportees a son droit de voir sa famille ainsi que de !'interdiction de 
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rencontrer son avocat, d 'envoye r e t de recevo ir la moindre lettre, de 
regard e r la t e levisio n e t de communique r de qu e lque fac:;on qu e ce oit 
avec le mond e ex ter ieur. 

15 1. La Cour es tim e qu ' il convient d 'exa min er ces g ri e fs sous !'angle 
d e I' a rticl e 8 de Ja Conve ntio n, ainsi Ii bell e : 

« I. Toule pe rsonn c a droil a u res pec t de sa vie privce Cl fa mili a lc, de son do micil e Cl 
de sa co rresponda ncc. 

2. JI ne pc ul y avoir ingc rc ncc d' un e a uto rit c publique da ns l'cxc rcicc de ce d ro it que 

pour a ut a nl q ue ce tl c ingcrence es t prcvuc par la lo i et qu 'e ll e cons tilu e une rncs urc qui , 

cla ns unc soc ie t c dcmocra ti quc, es t neccssa irc a la sccurit e nat ionalc, a la su rct c 

pub liqu c, a u bie n-ctrc Cconomiquc d u pavs , '1 la dffc nsc de l'ordre Cl a la prc\"C ll lion 

des infracti ons pcna lcs, a la pro t ec tion de la San tc OU de la mo ra le, DU a la protect ion 

des droit s c l libe n cs d 'autrui .» 

152. La Commi ss ion a juge e ta bli qu e le droit du requ e rant a 
rencontrer ses proches, y compri s M. Vos kobo"inikov, son represe nta nt , 
e tait limite a une visit e pa r mois a laqu ell e ass is ta ient deux ga rdi cns qui 
ecouta ient Jes conve rsations e t qui e ta ie nt a utori ses a inte rve nir lorsqu ' il s 
consideraie nt qu e l' interesse ou ses vi sit eurs di sa ie nt que lqu e chose de 
« fau x». La Com mi ss ion a e n ou tre consta te q ue le requ e ra n t pouva it 
e tre prive de visit es, a ti t re de sanctio n di sciplina ire, en cas de 
ma nqu em e nt a u reglem ent pe nit enti a ire . En ce qui conce rne la 
corres ponda nce du requ erant , la Commiss ion a re leve qu e s i, en ve rtu de 
!' instructi on, l' interesse pouvait envoye r une le t t re pa r mo is a ses proches 
e t recevoir du courri er e n nombre illimite, sa co rres poncl a nce e ta it 
cependa nt soumise a la censure. 

153 . La Cour, avec la Commiss io n, vo i t cl a ns les res tricti ons 
susme ntionn ees une ingere nce d 'un e a utorit e publiqu e cla ns l'exe rcice du 
droi t de l' interesse a u res pect de sa vie privee e t fa mili a le e t de sa 
corres ponda nce reconnu pa r !'articl e 8 § I de la Conve ntion. 

154. Pa reill e ingerence ne peut se jus tifi er qu e s i les conditions du 
second pa ragra phe de cet te di spos ition sont re mpli es. E n part iculi e r, 
pour qu'un e t e ll e inge re nce ne pon e pas a tt eint e a !'article 8, e ll e clo it 
e tre « prevue pa r la loi », ins pirec pa r un OU des buts legitim es, e t 
« necessaire, da ns une soc ie te democra tiqu e », pour a tt eindre ce ou cc 
buts (Silver et autres c. Royaume-Uni, a rret du 25 mars 1983, ser ie A n" 61, 
p. 32, § 84, et Petra c. Roumanie, a rre t du 23 epte mbre 1998, Recueil 
1998-VII, p. 2853, § 36) . 

155. La Cour doit d 'abord reche rche r s i l' ingerence e ta it « prevue pa r 
la loi». Les mots « prevue pa r la loi » ve ul ent d 'abo rd qu e la m esure 
incriminee a it un e base e n droit internc, ma is it s o nt tra it a uss i a la 
qua lit e de la loi e n cause: its exigent l'access ibilit e de ce ll e-ci a la 
pe rsonn e conce rnee, qui de surcrolt doit pouvoir e n prevo ir les 
consequ ences pour ell e, e t sa compa tibilit e avec la preeminence du d ro it 
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(Kruslin c. France et Huvig c. France, arrets du 24 avril 1990, serie An" 176-A 
et B, p. 20, § 27, et p. 52, § 26, respectivement). 

156. Soutenant que Jes conditions precitees de !'article 8 ctaient 
remplies, le Gouvernement renvoie clans ses observations ecrites a la Joi 
sur la detention provisoire («la Joi») et au code du travail reeducatif («le 
code»). Dans ses observations complementaires, ii se rCfere en outre a 
!'instruction et aux dispositions provisoires. Le requerant plaide pour sa 
part que seuls certains reglements internes fixant Jes conditions de 
detention des condamnes attendant leur execution ant ete edictcs. 

157. La Cour releve que la Joi regit Jes conditions de detentionjusqu'a 
ce que la condamnation devienne definitive. Elle observe en outre qu'en 
l'espece les autorites ukrainiennes curnpetentes ant informe le requerant 
et ses parents des reglcs regissant Jes conditions de detention des 
personnes detenues clans le « couloir de la rnort » sans mentionner Jes 
dispositions du code qui fixent pourtant le cadre legal general du regime 
carceral. 

158. A la lumiere des documents produits par lcs parties et des 
constatations de la Commission, ii apparalt qu'une fois la condamnation 
devenue definitive Jes conditions de detention des conclamnes a mort 
etaient regies par ]'instruction emise par le ministcrc de la Justice, le 
procureur general et la Cour supreme. La Cour note que cctte instruction 
etait un document interne non public auquel le public n'avait pas acces. 

159. La Cour constate que !'instruction a ete remplacee par lcs 
dispositions provisoircs que le departement cl'Etat de !'execution des 
peines a approuvees le 25 juin 1999 en Jes incorporant a l'ordonnance 
n" 72, laquelle, ayant ete enregistree par le ministerc de la Justin'. le 
I er juillet 1999 sous le numero 426/3719, est en tree en vigueur le l l juillet 
1999 et etait accessible au public. Les dispositions provisoires ont etendu 
les droits des personnes condamnees a mart, notamment en ce qu'elles 
leur ont permis de recevoir six colis et trois petits paquets par an, 
d'envoyer et de recevoir des lettres en nombre illimite et de rencontrer 
leurs proches une fois par mois, pendant deux heures au plus. Toutefois, 
comme !'a releve la Commission, Jes dispositions provisoires ne 
s'appliquent pas aux faits clenonces par le rcquerant, qui se sont produits 
avant le l l juillet 1999. 

160. Dans ces conditions, la Cour estime que l'ingerence clans la vie 
privee et familiale du requerant ainsi que clans sa correspondance ne 
peut etre consideree comme ayant ete « prevue par la Joi» au scns de 
!'article 8 § 2 de la Convention. 

161. Au vu de ce qui precede, la Cour, a l'instar de la Commission, 
considere qu'il ne s'impose pas de verifier si l'ingercnce constatee en 
l'espece etait « necessaire clans une societe democratique »pour atteindre 
l'un des buts legitimes vises au second paragraphe de ['article 8. 

162. Partant, ii y a cu \'iolation de !'article 8 de la Convention. 
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IV. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 9 DE LA 
CONVE TIO 

163. Da ns sa requ e te initia le, le requerant ·e pla igna it de ne Ja ma1s 
avo ir e te a utori se a rencontrer un pretr e. 

164. La Cour considere qu e le gri ef du requ erant doit e tre examine 
sous !'angle de !'a rti cle 9 de la Conve ntion, a insi libell e : 

« I. Toutc personne adroit a la li bc rt e de pcnsce, de co nscience et de rel ig ion; ce 

dro it impliquc la liben c de changer de religion ou de conv iction, ainsi que la libert c de 
rn an ifcs tcr sa rel igion ou sa convict ion individuclle rn cnt ou coll ectiverncnt , en public ou 

en privc, par le cult c, l'ensc igncmcm, lcs prat iqucs et l'accornpli sscment des rit es . 

2. La libe rt e de manifcster sa religion ou ses convictions nc peut fa ire l'obje t d 'a utres 

res trict ions quc ce ll cs qui, prevucs par la Joi , constitu cm des mesures nccessa ires, da ns 
une societc dcmocra t ique , a la sccur itc publiquc, a la prot ec tion de l'o rd re, de la same 
O U de la morale publiq ues, O U a la protection des droils Cl libcr tCS d'autru i.» 

165. Le Gouve rn em ent souti e nt qu e le requ erant n'a j a ma is reclame 
la visite d 'un pre tre. Comm e l'a releve la Com m iss ion, cet te asse rt ion, 
contes tee pa r les pa rent s du requ erant, es t en reva nche co rroboree pa r 
les depos itions de ce rta ins des te m oins qu 'ell e a ente ndu s e t pa r le 
docum ent non da te sig ne par le sous-directe ur d u quarti er d ' isolem ent , 
M. Y.M . Pavliouk. Da ns sa le t t re du 12 octobre 1998, qui fa isait suit e a la 
pla inte qu e Jes parents du requ erant ava ient formul ee le 11 septe mbre 
1998, le depa rt em ent d 'E ta t de !'execution des peines a indiqu e que 
l'au tori sation de re ncontrer un a um6ni er pouvait e tre obte nu e a upres de 
la directi on regional e du minis tere de l'Interieur a Iva no-Fra nkivsk. 

166. La Commiss ion n 'a pu dete rmin er avec suffisamm ent de cla r te si 
le requ erant ou ses pa rent s avaient dema nde a ux a utorit es na tiona les, 
avant le 22 decembre 1998, d 'accord er a l' int eresse l'autori sati on de 
rencon t rer un pretre. La Commiss ion a ce pe nda nt est im e que les depo
sit ions ora les e t Jes docum ents qui lu i ava ien t e te soumis demont raient 
qu e le requ era nt n 'avait pu ass iste r a u servi ce rclig icux hebdomadaire 
ouve rt a ux autres de tenus e t qu 'aucun a um6 nier ne lui ava it re ndu visit e 
avant le 26 decembre 1998. 

167. La Cour se ra lli e a ux cons t a tat ions de la Commiss ion e t conside re 
avec e ll e que le traite me nt rese rve au requ erant s'ana lyse en un e 
ingerence cla ns sa « libert e de ma n if es t er sa re lig ion ou sa convicti on ». 
Pa re ille ingerence es t contra ire a !'ar t icle 9 de la Conve ntion sauf s i, 
« prevue pa r la Joi », e lle poursuit un ou des buts legitim es a u regard du 
second pa ragraphe de ce t a rticl e e t, de surcrolt , est « necessaire clans un e 
socie te democratiqu e » pour les a tt eindre. 

168. Lorsqu 'e ll e a exa min e les gri e fs du requ erant sur le terrain de 
!'articl e 8 de la Conve ntion, la Cour a dej a releve qu e les conditions de 
detention des conda mnes a mort e t aie nt regies pa r )'instruction dont les 
dispositions, a enjuge r pa r les ext ra its produi ts pa r le Gouve rneme nt, ne 
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reconn aissaien t pas aux concla mnes a mort le clroit de rencontre r un 
prCtre. La Cour a e n outre clej a juge qu e !' ins truct ion ne sa ti sfa isa it pas 
a ux conditions requises pour et re qualifi ee de« lo i »au sens d e !'article 8 
§ 2 d e la Conve ntion. 

169. II es t vra i qu e !' instruct ion fut remplacee pa r les di spos itions 
provisoires qui entre re nt en vigueur le 11 juillet 1999. Cepenclant, s i ces 
dernieres r econna isse nt effective m e nt a ux pe rson nes de te nu es cl ans le 
couloir de la mort le clroit d e pri e r , d e lire d es ouvrages re ligieux e t d e 
recevo ir la vis ite d 'un aum6n ie r, el les nc s'appliqu a ient pas aux faits 
dc nonccs pa r le r equera nt , qui se sont produits ava nt le 11 juill e t 1999. 

170. D a ns ces conditions, la Cour est im e que l' ingerence cla ns la 
li berte du requerant d e manifes te r sa re li g ion ou sa convi cti on n 'e ta it pas 
« prevue pa r la Jo i » au sens d e !'a rti cle 9 § 2 d e la Convention. Ell e 
cons icl c re qu ' il ne s' impose pas d e ver ifi e r s i l' ingcrence constatee en 
l'espcce e ta it « necessaire cl ans un e socie te cl emocra tiqu e » pour atte inclre 
l' un des buts legitim es vises au second paragraphe d e !'artic le 9. 

17 1. D es !ors, ii y a eu violation de !'articl e 9 de la Convent io n. 

V. SUR L'APPLICATION DE L'ARTICLE 4·1 DE LA COl\TVENTION 

172. L'a rticl e 4 1 d e la Conve ntion es t a ins i libe ll e: 

«Si la Cou r declare qu ' il y a cu ,·iola tion de la Convention ou de scs Protocolcs, cl si le 
droit in tc rn c de la H au le Pa rti c cont ractanlc nc pcrrnc t d 'c ffacc r qu'irnparfai tcmcnt lcs 

conseq uences de CCllC violation, la Cour accordc a la panie lcscc, s' il )' a lieu , une 
sa ti sfaction eq uitabl e.,, 

A. Dommage 

J 73. Le req uera nt reclam ~ 2 580 OOO hrivnas ukra ini en (UAH) a u 
titre du prejud ice moral. 

174. Le Gouvernement es tim e exorbi tant le montant d e la repa ra tion 
rec la mee pa r le req uerant au t itre du prejudice moral cause par un e 
pre te nclu e violation d e !'a rti cle 3 d e la Conve ntion cl eco ul a nt d e ses 
conditions d e d e te ntion cla ns le «couloir de la mort » e t d e !'absence 
a ll eguee cl ' un e enqu e te effec tive sur les ma uva is tra it em ents que 
l' intc ressc a ura it sub is. II cl e ma nd e a la Cour de fix e r le monta nt de la 
repara tion en cquit e e n s'inspi ran t de sa jurisprude nce sur d es a ffair es 
s imi la ires e t e n tena nt compte d e la s ituation eco nomique en Uk ra in e. II 
aj out e qu e la cl e ma ncl e d e repa ration du prejudice mora l qu 'aura ient 
cause les ma uva is traitements a ll egues n 'es t pas e tayee. 

Le Gouve rn e m e nt consid e re e n outre qu e Jes pretent ions du requ era nt 
pour dommage mora l a cause d e la vio la tion a ll eguee de !'a rticl e 8 d e la 
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Conve nt ion sont e n pa rt ie den uees de fond eme nt. Enfin , se lon lui , le 
constat d 'unc viola tion des articles 8 et 9 const itu era it une repa ra tion 
adequate pour le prejudice mo ra l a ll egue. 

175. Compte te nu des conclusions a uxquelles el le es t pa rvenue ci
dess us conce rna nt les g riefs du requ erant, la Cour es t ime q ue l' int ere se, 
du fai t de cond itions de sa detention cl ans le « couloir de la mort >>,a subi 
un prej udice mora l qui ne saurait e tre re pa re pa r le seu l consta t d 'une 
viola t ion. Sta tuant en equit e, el le lui a lloue la som me de 2 OOO e uros 
(EU R). 

B. Frais e t depens 

176. Le requ erant recla me la somm e de 53 300 UAH au titre des fr ais 
et de pe ns entralnes par les procedures devant les autorit es internes et les 
organes de la Conve ntion. 

177. Le Gouve rneme nt contes te cette dema nd e. II souti ent , d 'un e 
pa rt , qu e l' int eresse n'a fourn i ni ju tifi ca tif ni fac ture pour e taye r sa 
pre tention et, d 'autre pa rt , que les fra is e t les depens recla mes sont 
exorbita nts e t abusifs . 

178. La Cour rappe lle qu 'au regard de !'a rticl e 4 1 de la Conve nt ion 
seul s peuve nt etre rembourses les fra is et d epens dont ii est e ta bli qu 'il s 
ont ete rfr ll eme nt ex poses pour preve ni r OU redres e r la s itua tion jugee 
const itutive d 'une viola t ion de la Conve nt ion, qu ' il s corresponda ient a un e 
necess ite e r qu ' ils sont ra isonnables qua nt a le ur monta nt (Ni lsen et J ohnsen 
c. Norvege [GC], n° 23 11 8/ 93, § 62, CEDH 1999-VIII) . La Cour n'es t pas 
conva incue que !'e nsemble des fra is et depens, s'e levant a plus de 
53 OOO UAH , a ie n t e te necessaireme nt ex poses qu a nt a ux gri efs sou leYes 
devant les ins titutions de Strasbourg. E ll e releve que la dema nde du 
requ erant comprend des fra is corres ponda nt aux pres ta tions fourni es pa r 
les avocats de ce lui-ci cl ans le cadre de la proced ure pena le e ngagee devant 
les jurid ict ions ukra iniennes . Ces fra is n'ont pa r contre pas de rap port 
aYec les viola tions des a rticl es 3, 8 et 9 de la Conve nt io n. 

179. Pre na nt a uss i e n consideration le fa it quc le req uerant n'a eu ga in 
de ca use qu c pour unc pa rt ie de sa reque te a u t it re de la Convent ion, la 
Cour, s ta tu a nt e n equ ite, a ll oue a l' int eresse la somm e de 1 OOO EUR. 

C. Intere ts moratoires 

180. La Courjuge a pp roprie de calqu e r le ta ux des intere ts mora to ires 
sur le ta ux d ' intere t de la fac ilite de pret ma rgina l de la Banque centrale 
europeenne maj ore de tro is point s de pource ntage. 
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PAR CES MOTIFS, LA COUR, A L'UNANIMITE, 

1. Dit qu ' il n 'y a pas eu violation d e !'a rtic le 3 de la C o nve ntion du f"ait des 
mauvais tra it em ents qu e le requerant a ll egu e avoir sub is a la prison 
d 'Ivano-Frankivsk; 

2. Dit qu ' il y a eu violation d e l'a rtic le 3 d e la C onve ntion a rai son d e 
!'absence d 'enque t e o ffi cie ll e e ffective sur lcs scviccs qu e le requ erant 
a ll egue avoir subis a la priso n d 'Iva no-Fra nkivs k ; 

3 . Dit qu ' il y a eu vio la ti on d e !'arti cle 3 de la Conve nti on en ce qui 
conce rn e les conditions d e d e tenti on a uxqu e ll es le requ erant a e t e 
so umis cla ns le« coulo ir de la m ort »; 

4. Dit qu ' il y a eu vi o la ti on d e !'a rticl e 8 d e la Conve nti on ; 

5 . Dit qu ' il y a e u viola t ion d e !'a rticl e 9 d e la Co nve nti on ; 

6. Dit: 
a) que l'Eta t dffe nd eur clo it ve rse r a u requ e ra nt , cl a ns les tro is mois, 
les so m mes s uiva n tes: 

i. 2 OOO EUR (de ux mille euros) pour dommage mor a l, a conve rt ir 
en hrivnas ukra ini ens a u ta ux a pplicable a la da te du reglem ent, 
ii. 1 OOO EUR (mille euros) pour fra is e t cl e pens, a conve rtir en 
hrivni as ukra ini ens a u ta ux a ppl icable a la da t e du reg le me nt , 

iii. tout monta nt pou va nt e tre dG a titre d ' imp6 t sur lesclites 
so m m es ; 

b) qu 'a compte r de !'expira tion dudit cl e la i e tju squ 'au ve rsem e nt, ces 
lllOnta ntS Se ront a majo re r cl ' un interet s impl e a un ta ux ega l a ce lui d e 
la facilit e d e pret m a rg in a l d e la Ba nque centra le eu ropeenne 
a pplicabl e pe nd a nt ce tt e per iode, a ug m en te d e t ro is po ints d e 
pourcentage; 

7. Rejette la d em a ncl e d e sa tis factio n equita bl e pour le surplus. 

Fa it en a ng la is, puis communiqu e pa r ecrit le 29 avril 2003, e n 
a pplica ti on de !'a rticl e 77 §§ 2 e t 3 du reglem ent. 

M ichae l O 'BOYLE 
Gre ffi e r 

N ico las BRATZA 
Pres ide nt 

Au prese nt a rre t se trouve j o int , conform em ent a ux a r t icles 45 § 2 d e la 

Convention e t 74 § 2 du regle m ent , !'ex pose de !'opinio n separee d e 
S ir ico las Bra tza. 

.B. 
M.O'B. 
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OPINIO SEPAREE DE Sir Nicolas BRATZA, JUGE 

(Traduction) 

J e pa rtage ple inement les conclu sions e t le ra isonnement adoptes par la 
majorit e d e la Cour sur tou s les points, mais j 'aura i prffere qu e le g ri e f 
ti re du fait qu e les a utorit es penit enti a ires n 'ont pas mene d 'enquete 
officiell e effect ive sur les a ll ega tions du requ erant concernant les sevices 
dont ii a ura it ete victim e a la prison d'lvano-Frankivsk fUt examine sur le 
terra in de !'a rticl e 13 de la Convention plut6t que sous !'angle du «volet 
procedu ral» de !'art icl e 3. 

En reconnaissant a !'a rticl e 3 pareil aspect procedural , la Cour , avec la 
Commission, ete nd le cham p d 'appli ca tion de sa j uri sprudence bien 
etablie se lon laq ue ll e, en cas cl 'all ega tion de privat ion illega le de la vie, 
les dispositions de !'art icle 2 de la Conve ntion im posent par implicat ion 
!'obliga tion de mener une enquete offi ciell e approfond ie et effect ive 
propre a conduire a !' identi ficat ion e t a la pun ition des responsables . 
Pa re ille op inion a d 'a ill eurs e te expressement confirm ee par l'arre t 
Assenov et autres c. BuLgarie (28 octobre 1998, RecueiL des arrets et decisions 
1998-VIII, p. 3290, §§ 102- 103) clans lequ el la Cour a juge qu e l'e nquete 
insuffi sante des a utor ites in ternes sur le premier grief du requ eran t 
denon<;ant les graves sevices qu e ce lui-ci aurait subis de la part d e la 
police s'ana lysa it en un manquement a !'obligation procedura le degagee 
de !'a rti cle 3. La Cour ava it releve cl ans ce tt e a ffa ire qu e si !'ar t icle 3 eta it 
depourvu de ce t as pect procedural, !' in terdiction lega le ge nera le de la 
torture et des peines et trait ements inhumains ou degradants serait, 
nonobstant son importance fo ndamentale, ineffi cace en pratiqu e, et qu ' il 
serait possible a des agents de l'E ta t de fo ul e r aux pieds, en jou issant 
d 'une quas i-impunite, les droits de ce ux soumis a leur contr6 le. 

Or l'affa ire Assenov et autres a ete examin ee avant l'arret q ue la Grande 
C hambre a rendu clans l'affa ire jf!zan c. Tu rquie ([GC], n° 22277/93, p. 267, 
CEDH 2000-VII), a !'occas ion de laque ll e la Cour, fa isant echo a !'opinion 
parti ell ement dissidente qu e M. Pellonpaa avai t formul ee clevant la 
Commi ss ion, a exp rim e des doutes sur l'analogie etablie sur ce point 
entre les di spo itions de !'a rticl e 2 et ce ll es de !'a rticl e 3. La Cour a 
sou ligne que si !'obligat ion de mener un e enqu ete effective au suj e t d' un 
deces cause, nota mm ent, pa r Jes fo rces de secu rit e de l'Etat, ava it etc 
degagee de !'articl e 2 pou r gara ntir que Jes droits qui s'y trouvent 
consacres ne fuss ent pa theo riqu es ou illu soires mais concrets e t 
effectifs, ii convena it toutefois de faire obse rver qu e cet te disposi tion 
comporta it un e ex ige nce a ux termes de laqu elle le droit a la vie doit etre 
« protege par la loi ». La Cour a en outre releve qu e !'articl e 2 pouvait 
ega lem ent conce rne r des situ a tions OLI !' initiative doit incornber a l'Eta t, 
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pour la raison pratiqu e qu e la victim e es t decedee et qu ' il es t possibl e qu e 
seu ls des agents de l'Etat connaissent les circonstances dans lesqu e ll cs le 
deces est su rvenu (§ 9 1). La Cour a poursuivi ainsi: 

« 92. L'a rticl e 3, en rcva nchc, es t libcllc en tcrm cs normatifs. De surcroit , bic n qu c la 

pc rsonnc sc di sant victimc d 'unc violation de cc tt c di sposition puisse sc t rouvc r dans 

unc situa tion vulnerable, lcs ex igences prat iqucs de la situa ti on differcront souvc nt de 

cc Il es des ras d'usage de la fo rce meurtri cre ou d e dcces suspect. La Cour considcrc qu c 

l'cx igcncc dccou la nt de l'a rti clc 13 de la Conve ntion et e n vc rtu d e laq ucl lc toutc 

pcrsonne ayant un gr ief dffend ab le d e viola ti on de !'a rticle 3 doit di spose r d ' un recours 

e ffcct if fournit gcncra lcme nt au rcquerant un rcdrrssc mc nt e t les ga ra nti es 

proccdura les nccessa ircs contrc les abu · pouvant e tre comm is par des agents de l' Etat. 

II rcsso rt de la jurisprudence de la Cour que la notion de recours effcctif clans cc 

contex te inclut !'obliga tion d e mene r un c cnquCte approfondie et effective propre a 
conduire a !' ident ificat ion et a la punition des responsablcs e t comportant un acccs 

e ffectif du plaignant a la procedure d 'enquetc (a rret Aks<V' [c. Turquie, 18 decc mbrc 

1996, Recueil 1996-lll j, p. 2287, § 98). Des !ors, la qu es tion de sa\'Oir s 'il es t app ropr ic 

ou nccessa irc, cl ans une affai rc clonnee, d e cons ta ter unc violation proccdura lc d e 

!'a rticl e 3 dcpcndra des circonstance pa rticu li crcs de l'espece . " 

Dans l'a ffair e iLhan , la Cour a constate qu e le requ erant ava it ete 
soum is a la torture par les forces de secur ite et a es tim e que Jes g ri efs de 
l'interesse conce rnant !'absence d'une enque te effect ive des autorites. ur 
l'origin e de ses blessures deva ient etre examines sous !'angle de !'a rticl e 13 
de la Convention plu t6t que sur le terrain de son article 3. De ce point de 
vue, la presente espece differe de l'affair e ilhan en ce qu e la Cour n'a pas 
conclu a une violat ion ma teri ell e de !'art icle 3. J e considere neanmoins 
que, comme dans cette affa ire-la, ii aurait ere plus a pproprie d' examiner 
sous !'angle de !'articl e 13 de la Convention le grie f du requera nt tire de 
!'absence d 'une enque te officiell e effec tive sur ses a ll egation s de ma uva is 
tra itements. 

J e n'ai toutefois pas vo te contre le cons tat d'une vio lat ion de !'article 3 a 
cet ega rd , clans la mesure OU j e partage quand me me l'avis d e la majorite 
de la Cour qui a es time, d 'un e part , qu e les fa ir s denonces par les pa rents 
du requ erant donna ient lieu a un gri efd efendable de mauvais traitements 
qui devait faire l'obj et d'inves tiga tions e t, d 'autre pa rt , qu e l'e nquete 
menee pa r le. auto rit es ava it ete insuffisante sur certa ins points 
critiqu es cla ns l'a rre t. 
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SUMMARY' 

Adequacy of medical care provided by prison authorities for heroin addict 
suffering withdrawal symptoms 

Article 3 

Inhuman or degrading treatment -Adequacy ef medical care provided by prison authorities for 
heroin addict sujfering withdrawal SJ•mptoms - Duty ef /1rison authorities to provide requisite 
care for detainees - Alleged deficiencies in medical care ef prisoner - Distress and suffering 
resultingjiwnjailure ef prison authorities Lo take adequate steps to en.rnre ofif1ropriate medical 
care 

Article 13 

Effective remedy - Remedies in respect ef alleged lack ef adequate medical care for prisoner -
I m/Jortance ef right Lo compensation for breaches ef Articles 2 and 3 ef the Convention 

* 
* * 

Th e applicants a re the mother and children of Judith McG linch ey, a heroin addict 
who d ied whi le serving a prison sent ence for theft. On a rrival at prison, she 
compla in ed a bout withdrawa l symptoms and severe asthm a and was conseq ue nt ly 
kept in the health ce ntre pe nding examination by a doctor. She was give n a n inha ler 
during th e night and was exa mined the fo llowing clay by a doctor who prescribed 
medication to appease th e symptoms of heroin withdrawal. On one occas ion, the 
med ication was not adminis te red , due to a drop in her blood pressure. During the 
nex t few days, she vom ited frequ ent ly a nd a lthough on seve ra l occas ions anti 
na usea med ication was given, its effec ts were only short term . The prison medica l 
officer co nsid ered, neve rth eless, that he r condition was stable and that th ere were 
no signs of d ehydra tion. By the sixth day of d e tent ion,Judith McG linchey had lost 
seve ra l ki lograms (althou gh it la ter em erged that th ere we re discre pancies 
between the different scales used). Two days la ter , she co ll apsed vom iting blood 
a nd was tak en to hosp ita l, whe re he had a card iac a rrest. She died a few d ays 
late r . An inqu es t was held a nd a numbe r of deficiencies were id en tifi ed. H owever, 
th e jury re turn ed a n open verdict. In th e li ght of a medical opinion th at there was 
insufficient evid ence to es ta bli sh the nece ·sary causal link betwe e n th e death and 
neglige nt care, the applicants did not pursue any civil claims. 

Held 
( I ) Art icle 3: (i) With regard to th e a ll ega tion that th e prison au thoriti es fai led to 
adm inis te r th e medication fo r hero in withdrawa l on one occas ion as a punishment, 
th e med ica l notes suppor ted the Governm e nt 's submission th a t it was in fact on the 

I . T hi s summary by the Registry docs not bind th e Cou rt. 
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doctor 's in ·tructi ons a nd clu e lo a drop in blood press ure tha t the 111 eclica tion was 
not acl111inis te red . It had no t bee n substan ti a ted that re lief for th e withdrawa l 
symptoms had bee n de ni ed as a pun is h111 cnl. (i i) With rega rd to th e a ll egation 
th a t Judith McG li nchey was le ft to li e in he r vomit, the Court co uld not find th a t 
in the urge ncy or th e tra nsf"c r to hos pi1 a l th e fai lure to e nsure tha t she was 
adequate ly cl ean ed disclosed a ny e le 111 e nt o r d egrading trea tm ent. Moreove r, 
th e re was insuffic ie nt ma te rial to reach a ny findin g on th e a ll ega ti on that she had 
had to clea n up he r own vomit in pri so n. ( iii ) With rega rd to th e a ll ega t ion that 
med ica tion for he r as thm a was not ad minis te red , she was in fact g ive n an inha le r . 
( iv) Fina lly, as to th e compla int tha t not e noug h was done, or clone qu ickly e nough, 
to trea t J udith McG li nchey's withdrawa l sy111ptoms, whi le it a ppea red that he r 
condit io n was subj ect to regul a r monito rin g during th e fir s t s ix days a nd ste ps 
we re ta ke n to res pond to th e symptoms, she was , ·omiting re pea ted ly during th at 
pe ri od and los t co ns ide rabl e weig ht. Moreover , a lthoug h her co ndit ion was s ti ll 
de te rio ra tin g, she was a ppa re nt ly not exam in ed during th e nex t two clays, as th e 
m edica l o ffi ce r did not work a t wee kend s. Se ri ous we ig ht loss an d d e hyd ra ti on had 
occurred as a result or a week o r la rge ly un controll ed vom iting a nd ina bility to ca t or 
ho ld clown liquids. In additi on lo ca using he r d istress a nd suffe rin g, thi s posed very 
se rious ri sks to he r health. H aving rega rd to th e res ponsibi lity of pri so n a uthorit ies 
lo provide th e requis it e m edi ca l ca re for d e ta in ees, th e re ha d bee n a fa il ure to m ee t 
th e s ta nd a rds imposed by Articl e 3 . Th e trea tm ent of Judith McGl inchey had thus 
cont rave ned the prohibition agai ns t inhum a n or d egrad ing trea tm e nt. 
Conclusion : vio lat ion (s ix votes to one) . 
('2) Artic le 13: Inte rna l priso n r emedi es would not provide a ny right to 
co mpensation, a nd no ac tion in neglige nce co uld be pursued in th e civil co urt s 
where conduc t fe ll short or ca us ing phys ica l or psychologica l injury. Moreove r, it 
was not appa rent tha t in a n ac tion fo rjuclic ia l review da m ages could be award ed on 
a d iffe rent bas is. Thu s, no compe nsa t ion was ava il ab le und e r Eng li sh law fo r th e 
suffe ring a nd di stres · round to di sc lose a breach or Article 3 . I n th e case or a breach 
of' Art ic les 2 o r 3, compe nsa ti on for non-pecun ia ry d a m age shou ld in princ ipl e be 
ava ila ble as part or th e ra nge or poss ibl e re 111 edi es . 
Conclusion: vio la tion (unan imou sly). 
Articl e 4· I: Th e Court mad e awa rds in r espec t of non-pecuni ary da 111age a nd 111 

res pect o r cos ts a nd expenses. 
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In the case of McGlinchey and Others v. the United Kingdom, 
The European Court of Human Rights (Second Section), sitting as a 

Chamber composed of: 
Mr J.-P. COSTA, President, 
Mr A.B. BAKA, 
Sir Nicolas BRATZ/\, 
Mr L. LOUCAIDES, 
Mr C. BlRSAN, 
Mr M. UGREKHELIDZE, 
Mrs A. MuLARO:\I,jwzges, 

and Mr T.L. EARLY, Deputy Section Registrar, 
Having deliberated in private on 28 May 2002 and I April 2003, 

Delivers the following judgment, which was adopted on the last
mentioned date: 

PROCEDURE 

I. The case originated m an application (no. 50390/99) against the 
United Kingdom of Great Britain and Northern Ireland lodged with the 
Court under Article 34 of the Convention for the Protection of Human 
Rights and Fundamental Freedoms ("the Convention") by three United 
Kingdom nationals, Mr Andrew George McGlinchey, Ms Natalie Jane 
Best and Ms Hilary Davenport ("the applicants"), on 17 June 1999. 

2. The applicants, who had been granted legal aid, were represented 
by Mr K. Lomax, a lawyer practising in Leeds. The United Kingdom 
Government ("the Government") were represented by their Agent, 
Mr D. Walton, of the Foreign and Commonwealth Office, London. 

3. The applicants alleged in particular that Judith McGlinchey, the 
mother of the first two applicants and daughter of the third applicant, 
had suffered inhuman and degrading treatment in prison prior to her 
death and that there was no effective remedy available to them 
concerning this complaint. 

4. The application was allocated lo the Third Section of the Court 
(Rule 52 §I of the Rules of Court). 

5. On 1 November 2001 the Court changed the composition of 
its Sections (Rule 25 § I). This case was assigned to the newly composed 
Second Section (Rule 52 § I). Within that Section, the Chamber 
that would consider the case (Article 27 § I of the Convention) was 
constituted as provided in Rule 26 § 1. 

6. By a decision of 28 May 2002, the Chamber declared the application 
admissible. 
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7. The Government, but not the applicants, filed observations on the 
merits (Rule 59 § !). The Chambrr decided, after consulting the parties, 
that no hearing on the merits was required (Rule 59 § 3 infine). 

THE fACTS 

I. THE CIRCUMSTANCES OF THE CASE 

8. The applicants Andrew George McGlinchey and Natalie Jane Best, 
born in 1985 and 1990 respectively, are the children of Judith McGlinchey 
(born in 1968). The applicant Hilary Davenport, born in 1945, is the 
mother of Judith McGlinchey. 

9. On 3 January 1999 Judith McGlinchey died in Pinderfields 
Hospital, Wakefield, West Yorkshire, whilst in the care of the Home 
Office of the United Kingdom government as a convicted prisoner. 

10. Judith McGlinchey had a long history of intravenous heroin 
addiction and was asthmatic, for which she had been admitted to hospital 
on six occasions during the previous year. 

It is purported that Judith MeGlinchey had, prior to being imprisoned, 
told her mother, who now cares for her children Andrew and Natalie, 
that she wanted rehabilitation assistance to rid herself of the heroin 
addiction. She told her solicitor that she had tried to refer herself 
for help but that it was impossible to obtain appointments without 
inordinate delays. 

11. After having been convicted of theft, Judith McGlinchey was 
sentenced at Leeds Magistrates' Court, on 7 December 1998, to four 
months' imprisonment, despite an alternative proposal for a probation 
order with a condition that she be treated for her addiction. Thereafter, 
she was detained at New Hall Prison, Wakefield. She stated to her solicitor 
that she intended to use the period in custody as an opportunity to rid 
herself of her addiction to heroin. 

12. At the health screening on her arrival at the prison on 7 December 
1998,Judith McGlinchey was noted as not seeming excessively withdrawn, 
depressed or anxious. She weighed 50 kg. She complaint:'d of swelling to 
her left arm, withdrawal symptoms from her addiction and suffering 
from severe asthma especially when withdrawing, and was kept in the 
health-care centre pending an examination by a doctor. That evening, 
Judith McGlinchey telephoned her mother complaining of her infected 
arm and asthma. During the night, when she was observed to be 
wheezing, she was given an inhaler. She was also given paracetamol. 

13. The prison medical records showed thereafter that she was 
complaining of withdrawal symptoms and that she was vomiting 
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fr equ ently. The records consis ted of the continuous medica l record , 
prescription a nd administra tion cha rts and the nursing assess ment 
notes. H er blood pressure, temperature a nd pulse were checked daily. 

14. On 8 Dece mber l998 Judith McGlinchey was exa mined by Dr K., 
the prison se nior m edi ca l offi cer , who prescribed ant ibiotics fo r her a rm, 
inha le rs for her as thma and medication, Lofex idine, to a ppease the 
symptoms of hero in wit hd rawal. The nursing noles sla led Lh a l she 
t hrew a cup of tea across t he ce ll , was " locked in fo r educat ion" and 
tha t during the ni ght she was very loud and de manding. Lofexicl ine 
was not administe red at 12 noon. Th e applicants a ll eged tha t t his was 
a punishment , whi le the Gove rnm ent submitted tha t it was on the 
instructions of th e doctor clu e to a drop in Judith McGlinchey's blood 
press ure. The entri es in the nursing notes show tha t Judith McGlinchey 
was see n by a medica l offi ce r tha t morning and th e drugs reco rd shee t, 
s igned by Dr K. , indica tes that a fte r a blood pressure reading of 80/60 
the nex t close of Lofexicline was omitted a t 12 noon. 

15. On 9 Dece mber 1998 the record noted that she rema ined 
d emanding. She had been told to clean her ce ll prior to ed uca tion, which 
was a reference to the ro utin e tidying-u p of the ce ll a nd in acco rdance with 
normal practice. It was noted that she refu sed to comply. She was locked in 
during the educa tion period a nd declined eve ry meal. In the evening her 
weight was recorded as 43 kg. I t was noted tha t she had vo mited during 
t he evening and had co mp la in ed of vomiting during the night. She was 
encouraged to ta ke fl uicl s a nd give n two doses of a mild a nti -na usea drug 
(m agnes ium tri silicate) by the nursing staff. 

16. H er situa tion was reviewed by Dr K. on JO Decem ber 1998. 
As s ta ted la te r in a stateme nt to the coroner el a ted 4 J a nu a ry 1999, 
her medical readings ( tempe ra ture, pu lse and blood press ure) remained 
sa tisfactory. She did not appear dehydra ted - it was noted t ha t he r tongue 
was moist and clean - bu t as she was s ti ll complaining of vo miting she was 
g ive n an inj ection of anti-em et ic medication. She compla ined of di a rrhoea 
a nd stomach cramps to the nurse on duty during th e night. A dose of 
magnesium trisilicate was give n fo r nausea but it was reco rd ed tha t thi s 
had littl e effect. 

17. On 10 December I998 Judith McGlinchey ca ll ed he r mother in 
tears, complaining tha t despite having bee n given a n inject ion, she could 
not stop vomiting and was ge tting no other medical support to ass ist her to 
come off drugs. Sh e sa id tha t she was having to clean up he r own vomit and 
thought she was going to di e. The Gove rnment sta ted tha t t here was a 
lavatory in her ce ll which she would have been able to reach a nd that the 
practice was for nursing s taff to clean up if vo mit land ed on th e fl oor or 
a ny other a rea. The only member of s ta ff involved in th e ca re of Judith 
McG li nchey who rema ins with the Prison Service a nd who is head of 
nursing care a t th e pri son has in form ed the Gove rnm ent tha t a prisone r 
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would not have been asked to clean up her own vomit and she has no 
recollection of Judith McGlinchey being asked to do so. 

18. On 11 December 1998 she was recorded as keeping down a cup of 
tea and a glass of juice but was vomiting again during the afternoon and 
evening. At 6.10 a.m. she was found smoking in bed and when asked what 
the matter was, she replied "nothing". The next day, she was found to be 
"opiate positive". 

19. The doctor examined her on 11 December 1998. She was given a 
further injection of medication to help with her symptoms. He found her 
general condition to be stable. In his statement of 4 January 1999 he noted 
that, following the injection, she was able to keep down oral fluids during 
the day, although she vomited again in the evening. The Government 
stated that the doctor checked her for signs of dehydration but did not 
find any. This was confirmed by Dr K.'s evidence to the coroner. The 
notes stated that her tongue was moist and clean. In the case of a person 
who was severely dehydrated, he would ha\'e expected the person to be 
physically very weak and possibly bedridden, to have a fast pulse rate 
and low blood pressure and, on examination, the eyes would appear 
sunken, the tongue dry and cracked, the lips drawn and the skin drawn 
and thin. 

20. On 12 December 1998 she continued to vomit and suffered from 
diarrhoea and abdominal discomfort. Her weight was recorded as 40 kg. 
She ate nothing. The nursing notes recorded that she had had a better 
night. There was a reference: "Continues to vomit on occasions? hand 
down throat." The medical record stated that she had been observed with 
fingers clown throat and \'omit on her hand. 

21. On 13 December 1998 according to the nursing entries, there was 
no vomiting complained of or witnessed apart from twice at the beginning 
of the night. It was also recorded that she ate a small dinner and slept 
for long periods that night. There were no entries in the medical record 
on this clay. The doctor stated in his statement of 4 January 1999 that on 
12 and 13 December 1998 her temperature, pulse and blood pressure all 
remained within normal limits. Oral doses of anti-emetic drugs (metoclo
promicle) were prescribed to follow the injections, and administered on 
four occasions between 10 and 12 December 1998. In her evidence to the 
coroner, the head of nursing care stated that the drugs were not given on 
13 December as Judith McGlinchey had stopped vomiting. 

22. However, at 8.30 a.m. on 14 December 1998, the following was 
noted in the continuous medical record: 

" ... went to see inmate in cell, as she got out of bed she collapsrd against me vomiting 
(coffee ground). Laid on Ooor in recovery position and summoned help. Patient 
appeared unresponsive and appeared to be ha\'ing a fit. Ambulance called (999). 
Regained consciousness, still vomiting, 2 nurses helped hrr onto bed. Oxygen in situ. 

ECG taken. Unable to obtain pulse or BP. Unable to gain IV access due to abscesses on 
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a rms a nd previous drug use. Nex t or kin rung a t 09 15 hours a t .J udith 's request, 
unava il able, son to pass o n message withi n half' an ho ur . T ake n to hospit a l by 
a mbula nce. Ambula nce a rrived at 0845 hours a nd left a t 0853 hours fo r Pind crfi elds 

Ge nera l Hospital , Wakefi eld ." 

23. Lots of "coffee-ground " vom it (alt ered b lood in th e stomach) was 
recorded as having been found on her bed. Pinde rfi e lds Hospital m edical 
records showed tha t she was admitt ed at 9. 18 a .m. H er moth er was 
in fo rm ed a round tha t t ime that Judith McG linchey was in ho ·pita l and 
tha t she wa ill but had s tabi lised. She was reco rd ed as being 

'· ... d ro\\'S)' but rnm·a blc and responsiYe. StaIT nurse inrorrn cd me tha t th e ll"hite ce ll 

cou nt was ra ised, ll"i th a bnorma l kidney and li ve r runction .. . poss ible d iag nos is or .. . d rug 

ab use''. 

24. H e r moth er lat er lea rn ed from the nursing sta ff tha t on adm iss ion 
Judith McG lin chey's hair was ma tt ed with vom it. 

25 . On 15 D ecembe r 1998 a t 8 a .m ., the fo ll owing entry was recorded : 

"Tra nsrc rrcd to Wa 1·d 7; Wa rd 7 contacted in th e m iddle or an eme rge ncy with her, 

a rres ted, but has been resuscit a ted (sic) and now is ha1·ing a b lood tra nsrus ion a nd a n 

a irway (made] ... " 

At l 0.30 a. m.: 

" ... Wa rd 7 contacted to as k ir rela ti ves have bee n in fo rmed or deter iora tion, th ey a re 

wi th her now, th ey a rc go ing to reassess her in ha ir a n hour and ir no improve me nt turn 

off th e ve ntil a tor. " 

26. Th e hospital in form ed the fam ily th a t Judith McG linchey was in a 
criti cal condition a nd m ig ht have suffe red bra in da mage du e to the 
ca rdi ac a rrest . H e r live r and kidn eys were failin g a nd they could not 
s ta bi li se her. She was ve nti lat ed by hand as th ere were no beds in the 
Int ensive Care Unit (IC ). The doctors a id tha t they would stop the 
medi ca ti on to see if she cam e round a nd brea thed on he r own a nd , if not, 
Lh l:y wuuld le<tve her. A Ruman Cathu lic pr ies t was call ed. The fa mi ly was 
advi sed to say goodbye toJudith McG li nchey a nd d id . She t hen recove red a 
li tt le a nd a l 7 .15 p.m. she was moved to Bradford Roya l Infirm a ry where 
t he re was an ICU bed ava il a ble. She was s ta b le on the ICU wa rd a lthoug h 
she was kept on life support and was heavily seda ted. 

'2 7. On l ti Dece mber 1998 a t 6.4·5 a .m ., Judith McG linchey's cond itio n 
was record ed as st a ble but crit ica l. At l p.m. she was give n a ve ry poor 
prog nos is. By 2 p.m. on 18 D ece mbe r 1998, her co nd itio n had improved a 
li ttl e. he re mained on a ve ntil a tor, a lthou gh seda t ion had the n bee n 
s topped. She made j erking movements at tim es a nd a ppeared to be 
wa kin g up s lowly. On the night of 23 Dece mber 1998, she ope ned her eyes 
a nd res ponded to lig ht, a lthough the brain sca n did not revea l a ny activity. 

28. On 27 D ecembe r 1998 Judith McG li nchey was tra nsfe rred to 
Pinde rfi elds G eneral H ospita l to the Hi gh Depende ncy U nit a nd from 
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there to Ward 7. It was recorded on 31 December that although her eyes 
were open, she remained unresponsive and in a critical condition. On 
2 January 1999 her mother visited with the children. Her eyes were open 
but she appeared dark yellow in colour and making jerky movements 
associated with brain damage. 

29. On 3 January 1999 the hospital advised the family to go to the 
hospital immediately. The prison medical record stated that Judith 
McGlinchey died at 1.30 p.m. 

30. The autopsy report, following the post-mortem examination of 
4 January 1999, noted that Judith McGlinchey weighed 41 kg. It stated 
that although one symptom of heroin withdrawal can be vomiting, the 
cause of the applicant's vomiting was never fully established. Episodes of 
severe vomiting could have caused a tear in the upper gastro-intestinal 
tract ("a Mallory Weiss tear") though this would most likely have healed 
by the time she died. This was the most likely cause of haemorrhaging in 
the stomach which could result in coffee-ground vomiting. If she had lost 
a substantial amount of blood, rendering her anaemic, this could have 
triggered the cardiac arrest. The cardiac arrest precipitated hypoxic 
brain damage and multi-organ failure with an inevitably fatal outcome. 

31. In a letter dated 18 January 1999, the coroner informed the family 
that an inquest would be held before a jury. At the inquest, which took 
place on 6 December, evidence was given by Dr K., the prison doctor, 
Sister N., the head of nursing care at the prison, the forensic pathologist 
who carried out the post mortem, three consultants from the Pinderfields 
and Bradford Hospitals who had been involved in treating Judith 
McGlinchey and the third applicant, Judith McGlinchcy's mother. The 
latter was represented during the proceedings by a solicitor who put 
questions to the witnesses on her behalf. 

32. During the evidence it emerged that the scales used to weigh 
Judith McGlinchey in prison were inaccurate and incompatible, those 
used on reception being two to three pounds out compared with those 
used subsequently in the health care centre. Due to this discrepancy, 
Dr K. explained that he placed greater importance on his clinical 
impressions of Judith McGlinchey regarding any effect of possible weight 
loss, but was aware of the potential problem and had given instructions for 
her weight to be monitored. Notwithstanding that antibiotics had been 
prescribed for her septic arm, it was also indicated that these had not 
been given to her over a number of days - out of twenty doses that she 
should have received over five days, she received sixteen. The head of 
nursing care, Sister N., was unable to explain the omissions although she 
suggested that the nurse could have forgotten to sign the medicine card. 

33. Both Sister N. and Dr K. gave evidence that.Judith McGlinchey did 
not give a clinical impression of being very ill during this period, stating 
that she was up and about and associating with others. Dr K. stated that 
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her symptoms had been dimin ish ing and that g ive n her b lood pressure , 
t emperat ure , pu lse and her genera l condi tion , he had no co nce rn tha l 
she was grave ly ill or that t here was any need to adm it her to an outs ide 
hospital. It was revealed that Dr K. did not work in the prison on wee kends 
a nd was not prese nt therefore on 12 and 13 Decem ber 1998 befor e Jud ith 
McGlinchey's co llapse. A pa rt-t ime doctor atte nded on Saturday mornings 
a nd the prison cl epencl ecl on ca ll ing a doctor on age ncy if req uirecl. 
Th is explained the lack of a ny reco rd in th e notes for 13 December 1998. 
Siste r N. expla ined that the entry in the nursing notes on 8 Dece mber 
which stated thatJud ith McGlinchey had bee n " locked in for educa tion " 
refe rred to the rout ine procedure whereby those pri sone rs not particip
a ting in the education class were detained in th eir ce ll s during that period . 

34. Evidence was a lso given by the three consu ltants who trea ted 
Jud ith McGlinchey in hospita l, conce rning her state on a rrival and her 
subsequ ent deterioration. They were unable to say with any ce rta inty 
what had caused her coll a pse or the bleeding in her stomac h. Dr Tobin 
considered that she was dehyd rated on a rrival at hosp ita l but , clu e to her 
disturbed state, he was unab le to put in a central line wh ich would have 
a llowed an accurate analys is to be made. Under qu es tioning, he stated 
t hat the signs cons istent with dehydration cou ld also have bee n caused by 
fres h bleeding but not by one epi sode of coffee-gro und vom iting. 

35 . In his summing-up to the jury, the coroner summ ari sed the 
evid ence as fo llows: 

" ... for the fir sL day Judith was admitt ed in Lh e H ca!Li1 Care CenL rc ... she was then 

seen by the doctor, [Dr K.] , on Lhe second day, on 8 December. He examined her 
and made a note. She was s Lill retained in Lh e H ea lth Care Centre but as the wee k 

proceeded, Judith stance! to become unwe ll. You have hea rd ev idence of the fact thaL 

she was a heroin abuser a nd it was kn own Lhat if s he was LO wi thdraw from heroi n 

she might deve lop some unpleasa nt sym ptoms . .. Lhosc sympt oms might manifest 

themse lves for example with d ia rrhoea a nd vomiti ng, possible stomach cramps, 
depl e ted sleep pa tt erns a nd the like a nd in fac t the inform aL ion that Judith gave to her 

moLhc r when she firs t rang raL hcr gave you the impress ion tha t she kn ew Lhat possib ly 

she was Lo have a rough road a head but she was pre pared Lo put up with tha t. 

Certainl y throug hout t hat wee k ... it is we ll -documen ted tha t JudiLh was vo mi ti ng 

profu se ly. Although she was g ive n m edi ca ti on for thaL on occas ions it only wor ked for a 

Yc ry sho rt t im e and it is fa ir to say tha t fro m about midweek o nwa rd s she was vomi ting 

at some stage eve ry day. There was a lso refe rence to Lhe faCL t ha t she had diar rhoea and 

she was ge nera ll y unwe ll. 

He r nutritional s ta te may well have been not a ll Lhat iL s hou ld have bee n a nd 

a !Li1ough drinks were a,·a il able fo r her t he re was no means of mon itoring how much 

li q uid s he was taking in. It was nol possible to monitor whether s he was actua lly 

dr inking a nd vomit ing it back or not drinking at a ll. There was no a t tempt a t measu r

ing nuid during the course of tha t week and her vomiting actua ll y prog ressed and on 

som e occas ions it was described as a lot of vomi ting. It was re fer red to in the noLes 

"vomiting+++" which means rat her a lot a nd a lthough she was see n by nursing sta ff 
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eve ry day a nd by th e doctor on oth e r occasions th e m edica l s ta ff a t New Ha ll Pri son we re 

unde r th e impr ess ion a ll a long th a t.Judith was showing no sig ns o f"b eing de hyd ra ted. In 

o th er wo rds , she was not be ing de ple t ed of n uids a nd [Dr K.] ex plained in hi s evidence 

his findings a nd the fact tha t he could sec no rea l evide nce tha t she was de hydra ted a t 

1h c t ime a nd fe l1 th a t even with hinds ight the re was no necess ity fo r he r to be adm itt ed 

into hospita l. 

Almos t a wee k a ft e r he r admi ss ion to (prison] on a pa rticula r morni ng whe n s he 1vo ke 
up .. . s he virtu a ll y co ll a psed in 1he presence of nursing sta ff a nd s he vom ited a la rge 

amount of ... co ffee ground vomit . 

The re was som e di scuss ion during 1he evid ence .. . as to whe the r .J udi th had ac tua lly 

had a ca rdiac a rres t a t that time. In fac t a ll the docto rs who subsequ ent ly examined he r 

felt 1hat tha t was not li kely to have bee n t he case, a lthough t he re was ce rt a inly a 

co llapse and a lthough she may we ll have los t a fair a mount of b lood as a consequ ence 

of tha t. The re was no ev id ence a t th a t pa rti cular ti me th a t she ha d ex pc ri cnccd a 

ca rdiac a rres t. 

She was tak e n by am bu la nce to Pindcrfi e lds Hospita l .. where she was imm edi ate ly 

placed unde r the ca re of Dr T obin ... His wo rking d iagnos is at the tim e was tha t.Judit h 

may we ll have som e d egree of live r fa il u re a nd tha t there could a lso be som e ... bleedin g 

from t he upper gastro-int cs1ina l trac1, the oesophagus ... because of the fac t t hat s he 

had vo mit ed the coffee ground vo mit. 

T he evidence of Dr Naom i Ca rt e r, the Pa thologist ... found some res idua l m a te ria l in 

.Judit h 's stomac h which could we ll have resembled blood o r cha nged blood but ... was at 
pa ins to ex pla in th a t s he could find no source of a ny bleeding within .J udith 's int e rn a l 

o rga ns .. . one poss ibl e like ly ca use of th e bleed that had produ ced it se lf in 1he coffee 

g round vo miting was t ha 1 the retchi ng which she had s us tained ... might have ca used a 

sm a ll 1ea r either in her oesophagus a t the point where it reaches th e stomach or 

a lt erna t ive ly in the li n ing of the stomach itse lf ... that is a m edi ca l conclit ion known as 

a Ma ll ory We iss tea r but s he cou ld no t find evide nce of tha t. Her view was tha t poss ib ly 

t ha t sma ll I ca r m ight we ll have hea led by the time tha t she saw.J uclith 's body which was 

obviously by th e n some cl ays la 1er. Tha t is th e only ex pla na t ion as to why t here was any 

bleeding ... The significa nce of t ha t bleed is appropriate beca use it is hig hly li kel y tha t as 

a consequ ence ... .Judith will have los t some vo lum e of blood which will have meant tha t 

her hea rt m ight have had to work ha rd er in o rd e r 10 overcom e t hat a nd ce rtainly whe n 

s he was a t Pinderficlcl s Hos pita l s he was ex tremely unwel l. 

Dr T obin was o l' th e view that he J"c lt t hat jucli 1h was in fact dehydrated but he could 

not prove 1ha1 specifi ca ll y because you will reca ll from Dr Tobin 's evide nce tha t it was 

not poss ib le for him 10 inse rt a centra l line. I-l ad he been ab le to do t ha t the n it mig ht 

have been tha1 could have bee n used as a di agnostic too l ... ce rta inly Dr Tobin was of the 

opinion 1ha t t he re wo uld seem to be some sugges tion that .Jud ith was de hydrated , 

notwithstanding, acco rd ing to the medi ca l s ta ff a t New Ha ll , they fe lt t ha t tha t was no1 

the case as the wee k had go ne on. 

On the morni ng of 15 Dece mbe r ... unfortuna tely J ud it h exper ie nced a ca rdiac a rres t 

a nd it was fe ll th a t as a consequ e nce of that she had become cl cprivccl of oxyge n a nd ... 

there wou ld have bee n a depr ivat ion of oxygen lo he r bra in which wo uld have caused he r 

to susta in what was ca ll ed hypox ic bra in damage . 

... Th e post-mort em evide nce ... exp la ined the ca use of death a nd Dr Cart e r was able 

to confirm t hat t he ca use of dea th was hypox ic bra in da m age, dep rivatio n of oxygen to 
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th e bra in , caused by a ca rd iac ar res t which Dr Carte r felt was as a consequence of a n 
upper gas tro-in tcs tinal hae morrhage of an undete rmin ed ca use ... " 

36. Th e corone r invited t he jury to return a verdict of dea th through 
na tura l causes or an open verd ict. The jury unanimou sly returned an 
open ve rdi ct. 

37. Legal a id was gra nted to the three app licants to pursu e dom es tic 
remedi es for compensation. Their soli citors sent a notice of issu e, unde r 
cove r of a let ter da ted 12 February 1999, to the Treasury Solicitor 
requ es t ing disclosure of medical and prison records in view of a claim for 
damages with respect to the death ofjudi th McG li nchey. 

38. In a report da ted 13 September 2000, the doctor consult ed by th e 
a pplicants s tated, inter alia, as fo llows : 

"It is m y unde rs ta nding t hat repeated vomiting can be a symptom of heroin 

withd rawa l a nd whil e I have no persona l ex pe rience in managing peo ple undergo ing a 

d etox ifi ca tion prog ramme, I wo uld , howeve r, be ve ry unha ppy a bout managing a nyo ne 

who was vomiting repeat ed ly, without the use of intrave nous nuids, t he intrave nous 

adminis tration of a nti-em etic drugs a nd th e faci lity to monito r blood chemis try 

fr eque ntly . 

.. . J ud ith 1vas seve re ly unde r we ight. 

Her poo r ove ra ll nutritiona l s ta te was a lmost ce rtainly longs ta nding a nd probably 

connected to her hero in a dd ict ion but any prolonged bout of vom iting, from wha tever 

cause, was likely to cause a serious imba lance of he r blood chem istry ve ry quickly. 

Apa rt from electrolyte di sturba nce and dehydrat ion, she wo uld be ve ry li kely to haYe 

had d if'ficulty ma inta ining a n ad equate blood suga r level, as she wo uld have had no 
rese rves in the fo rm of stored ca rbohydrate subs ta nces wi thin the body, tha t rnu ld 

have been ut il ised, whe n she was un a ble to abso rb adequ ate nutri ent s from her 

gas t ro in tes tina l system clue to he r persis ten t vo miting. 

In such circums ta nces a vicious circle can occur. A low blood suga r leve l it se lf ca n 

ca use more nausea a nd vom iting . Mult iple m eta bol ic pa thll'ays ca n be interfered with. 
The s ubj ect can become irritabl e. Th e leve l of consciousness may be seve rely redu ced 

and con1a can even occur. 

In t raveno us access is of'te n ve ry diffi cult in in trave nous drug a buse rs, even fo r 

clinicia ns such as a naest heti sts who routin e ly inse rt need les . Cen tra l lines a re lik ely to 

be need ed . These a rc specia l long cat he te rs, o f't e n with more than one lumen, that a rc 
inserted into major blood vessels close to the heart. I wou ld not ex pect t he average 

prison m edica l office r to be proficient in inserting such a li ne. 

I t is preferable for 1h esc lin es to be inse rt ed in hos pita l, bv pe rsonnel wit h the 

necessa ry ski ll s. Aft e r inse rtion , the cor rect pos itioning ... needs Lo be checked by X-ray 

be fo re it is used to admini ster drugs a nd Ou ids. Once inse rt ed their maintena nce 

req uires skil led , ase ptic nursing ca re . 

I 11·ould be inclined to a ttribute th e agita ti on a nd a ppa ren t lack of coopera ti on 

displayed by J udith after her admiss ion ... a nd befo re her second coll a pse to ce rebra l 

irritation. Cer ebra l ir ritat ion is ofte n seen following a period of cerebra l hypox ia. 
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Ce rta inly, a degree o r· ce re bra l hypox ia pro ba bly occurred a l th e tim e of her co lla pse [in 

pri son] a nd continued up lo t he t ime tha t res uscita tion was und crway a l Pind erfi e lds ... 

T he bleeding tha t occu rred, fo llowing a period of pers is te nt a nd violent vom it ing, 

cou ld ce rta inly have bee n ca used by a Ma llory We iss tea r as suggested ... in the a utopsy 

report. 

If'Judi th had been ad mi t ted to hos pi ta l ea rli er, it might s till have proved d iffi cul t to 

contro l the vom it ing and , in view of her poor gene ra l and nut r itiona l stat e, if t he cause of 

her bleeding was a Ma ll ory Weiss tear, thi s might st ill have occu rred , but she would no t 

have had such a degree of de hydra tion a nd/or bioche m ica l dis t urbance, and the 

consequ ences of such a n occurre nce wou ld probably have been less se rious. 

Alte rnat ive ly, if her vom iti ng had bee n brought unde r contro l a l an ea rli er stage, the 

subseq ue nt sad sequ ence of eve nt s m ig ht have been prevented. " 

39. In hi s opinion of 30 Octobe r 2000, counse l advised t he applicants in 
the lig ht of th is medica l report that t he re was insuffi cient evide nce to 
establish the necessa ry causal link between Judith M cGlinchey's death 
and the a ll egedly negligent ca re a fford ed to her in custody. Th ey did not 
pursue the ir cl aims in neg li ge nce . 

II . RELEVANT DOMESTIC LAW 

40. A pe rson who suffers injury, phys ica l or psychia tric, in conseque nce 
of the neg lige nce of a noth er may bring a n act ion fo r da mages for 
th a t injury. An exace rbat ion of a n ex ist ing conditio n constitu tes such 
injury. U pset a nd injury to feelings res ulting from neg lige nce in t he 
absence of physica l or psychia tric da mage or exace rba ti on, do not entitl e 
a pla intiff to da m ages . Any personal injury act ion ma inta ina ble by a living 
person survives for th e benefi t of hi s es tate a nd may be pursued a fte r hi s 
death. 

4 1. C la im s a ri sing from the deat h of a n individua l caused by 
neglige nce a re brou ght unde r the Fata l Accidents Act 1976 or t he Law 
Refo rm (Misce ll a neous Provisions) Act 1934 .. The fo rm er ena bl es those 
who were fin a ncia lly depend ent upon t he deceased to recover da mages 
for the loss of depend ency. Th e sche me of the 1976 Act is compe nsa tory 
a nd save for the sum of 7 ,500 pounds st erling fo r bereavem en t to the 
spouse of a deceased or pare nt of a deceased child under 18 a t the tim e of 
death, da m ages a re awa rd ed to refl ect th e loss of support . The la tt e r 
ena bles da mages to be recove red on beha lf of the deceased 's es ta te a nd 
may include a ny right or action vested in the deceased a t the tim e or hi s 
death toge the r with fun era l ex penses . 
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THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 3 OF THE CONVENTION 

42. Articl e 3 or the Convention provides : 

"No one shall be subj ec ted to torture or to inhum an or degrading trea tm ent or 
punishment. ,, 

A. The parties' submissions 

43 . The a pplicants complained that the prison a uthoriti es inflicted 
inhuman and degrading treat ment on Judith McGlinchey during he r 
detention in prison. They submitted that the prison authorities fa il ed 
to administer her medication for her as thma and that they d id not give 
her med ication for her heroin withdrawa l. On one occas ion, the prison 
a uthoriti es deliberately omitted giving her a n injection as a punishment 
for her diffi cult be haviour. The prison authoriti es a l o permitted her to 
d ehydrate and vomit unnecessa rily and delayed unjustifia bly in trans
rerring her to a civi li an hospital where she cou ld be ex pertly treated . She 
was forced to cl ean up the vom it in he r ce ll a nd was lert lying in her own 
vom it. They drew attent ion toJudith McGlinchey's vu lnerability, the peri od 
or time over wh ich she suffered serious symptoms and th e fact that she was 
not a high-security risk prisoner. 

44. Th e Governm ent submitted that Judith McGlinchey received 
a ppropriate medication for her withdrawal symptoms and was transrerred 
to hospital as soon as it became clear that her s itua tion required more 
in tensive medica l treatment than th e prison could provide. In particular, 
she was provided with anti-emet ic medicat ion, wh ich was, pursuant to the 
prison doctor 's instructions, injected on a number or occas ions. Whe n it 
was not administ ered on 8 December 1998, this was on the instructions or 
the doctor du e to a drop in Judith McGlinchey's blood pressure. There was 
no evide nce that she was lert to clean up he r own vo mit, the practice being 
for nursing s ta ff to take care or any such necess iti es. While it was noted 
that she was soiled with vom it on arriva l at the hospital , this was ex
pla in ed by th e speed with which she had bee n rushed to hosp ital when she 
co ll ap ed, not by a deliberate rerusal to clean he r . 

B. The Court's assessment 

l. General principles 

45. The Court reiterates tha t ill-treatm ent must attain a minimum 
leve l or severity if it i to fall with in the scope or Article 3. The assessment 
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of this minimum is relative: it depends on all the circumstances of the 
case, such as the duration of the treatment, its physical and/or mental 
effects and, in some cases, the sex, age and state of health of the victim 
(see, among other authorities, Tekin v. Turk~)', judgment of 9 June 1998, 
Reports ef Judgments and Decisions 1998-IV, p. 1517, § 52). 

46. U ndcr this provision the State must ensure that a person is detained 
in conditions which arc compatible with respect for her human dignity, that 
the manner and method of the execution of the measure do not subject her 
to distress or hardship of an intensity exceeding the unavoidable level of 
suffering inherent in detention and that, given the practical demands 
of imprisonment, her health and well-being arc adequately secured by, 
among other things, providing her with the requisite medical assistance 
(sec, mutatis mutandis, Aerts 1'. Belgium, judgmcnt of 30 July 1998, Reports 
1998-V, p. 1966, §§ 64 et seq., and Kudla 1'. Poland [GCJ, no. 30210/96, § 94, 
ECHR 2000-XI). 

2. Application in the present case 

47. The Court observes that the applicants have raised a number of 
complaints that the prison authorities inOictcd inhuman and degrading 
treatment on Judith ,\/lcGlinchcy, while tht' Government have main
tained that she received appropriate medication for her withdra\\·al 
symptoms and was transferred to hospital as soon as it became clear that 
her situation required more intensive medical treatment than the prison 
could provide. 

48. As regards the allegation that the prison authorities failed to 
provide Judith MeGlinchey with medication for her heroin withdrawal as 
punishment, the Court notes that it appears from the medical records 
that the prescribed drug Lofexidinc was not administered at 12 noon on 
8 December 1998. Although the applicants complained that this was 
withheld for misbehaviour, the Government submitted that it was in fact 
omitted on the instructions of the doctor due to a drop in Judith 
McGlinchcy's blood pressure. This is supported by the medication notes 
which indicated that blood pressure had to be monitored with this drug 
and a drop in Judith McGlinchey's blood pressure had been recorded at 
this time. The notes also showed that she had been seen by the medical 
officer that morning and the drug record was signed by the doctor. 

49. While there is a reference in the nursing notes, after the entry 
about omitting the medication, lo Judith McGlinchcy throwing a cup of 
tea across the room and then being "locked in for education'', it was 
explained at the inquest that it was normal procedure for prisoners who 
were not going lo classes to be detained in their rooms during that period. 
The Court finds therefore that it is not substantiated that relief for her 
withdrawal symptoms was denied to Judith McGlinchey as a punishment. 
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50. As regards the a ll ega tion tha t Judith McGlinchey was left to li e in 
her vomit , the Governm ent pointed out that thi s a ppea rs to de rive from 
the co rn ments of the hospi tal staff that when] udith McGlinchey a rrived at 
the hospita l her hair and clothing we re mat ted with vo mit. Th e medica l 
a nd nursing notes indicated thatjudith McGlinchey had no t bee n see n to 
vomit during the night a nd th at she co ll apsed, vom iting, in the morning. 
The Court does not find tha t in th e urgency of he r imm edia te transfe rra l 
to hosp ita l the fai lure to ensure that Judith McG linchey was adequ a te ly 
cleaned di scloses a ny eleme nt of trea tm ent that could be cha racteri sed as 
d egrading. As regards complaints made to her mot he r that she was having 
to clean up he r own vom it, there is no substa ntiation of thi s in th e hospita l 
or prison records although one entry refe rs to Judith kG linchey refu sing 
to clean her ce ll. The Government , relying on a statement by the head of 
nursing care, submit ted that this was a ge ne ra l tidying requirement , not 
in response to a vo miting incident. Th e Governm ent assert ed that th e 
practi ce was for nurses to clean any vom it wh ich land ed on the noo r or 
e lsewhere in the ce ll. The Court find s that there is insuffi cie nt material 
befor e it to reach a ny findin gs on this matter. 

5 1. As regards the a ll egation th a t as thm a medicine was not 
admini s tered, the Court notes tha t th e nursing notes indica te that 
inha le rs were provided on 7 December 1998 during the night whe n 
Judith McG li nchey was see n to be wheez ing. In so fa r as the a pplicants 
a lso mentioned irregul a rity in adm iniste ring the a ntibiot ic medicine for 
Judith McGlinchey's a rm, it a ppears that out of twenty doses ove r a fi ve 
day period , some four we re omitted. Sister N. was una bl e to provide a n 
ex planation for this a t the inqu es t, a lthough she suggested th e poss ibility 
that the nurse in ques tion had forgot ten to complete the drugs reco rd. In 
either case, it indicates a regre ttabl e la pse in procedure. However, the 
Cou rt does not find a ny evide nce in th e materia l before it to show that 
thi s fai lure had any adve rse effect on Judith McG linchey's condition or 
caused her any di scomfort. 

52. Fina lly, the Court consid ered th e compla ints tha t not e nough 
was done, or done quick ly enough , by way of trea ting Judith McG linchey 
fo r her heroin withdrawal symptom·, preve nting her su ffering or a 
worse ning of her conditi on. 

53 . The Court obse rves that she was screened by a nurse on entry to 
the prison on 7 Decembe r l 998. On 8 December 1998 she was see n by 
Dr K. , the prison doctor who se t up a course of treatm e nt for her va rious 
problems. For th e hero in withdrawal symptoms, he initia lly prescribed a 
withdrawal drug, Lofex idin e. One dose of thi s drug was om itted at midday 
du e to her low blood press ure . On l 0 Dece mbe r 1998 she was see n aga in 
by Dr K. , who prescribed a n intra-muscul a r inj ection for the continuing 
withdrawal symptom s. H e found no signs t hat she was dehydrated and 
placed more importa nce on hi s cl inica l impress ions tha n her appare nt 
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drop in weight from 50 kg to 43 kg since there was knmrn to br a 
discrepancy between the scales used on admission and those in the 
health-care centre. He was aware however that there was a potential 
problem and gave instructions for her weight to be monitored. On 
11 December 1998 she was examined again by Dr K., who found no signs 
of dehydration and considered that her condition was generally stable. He 
ordered a further injection which was observed to have some effect as she 
was able to keep down fluids during the rest of the day. Oral doses of 
the anti-emetic drug were prescribed to continue over the weekend. The 
nursing notes indicate that on occasion during this period the nurses 
administered mild anti-nausea medication to assist Judith McGlinchey 
with her symptoms and were encouraging her to take fluids . 

.14. While it appears therefore that Judith McGlinchey's condition 
from 7 to 12 December 1998 was subject to regular monitoring, with the 
medical and nursing staff taking steps to respond to Judith McGlinchey's 
withdrawal symptoms, the Court notes that during this period she was 
vomiting repeatedly, taking very little food and losing considerable 
weight in an undefined amount. Although injections had been given 
twice, these had had, at most, a short-term effect and by the evening of 
11 December 1998 she was rnmiting again. The evidence of any 
improvement in her condition by this point is, in the Court's view, slim. 

55. In the two following clays, the \\·eekend, according to the staffing 
arrangements at the prison, Dr K. was not present. A locum doctor 
visited the prison on the Saturday morning, 12 December, but the 
records do not indicate that he saw Judith '.\IcGlinchcy. If a doctor was 
required at any other time over the weekend, the nursing staff were 
expected to call out a doctor or arrange for transfer to hospital. It 
appears therefore that Judith l\IcGlinchey was not examined by a doctor 
for two days. On 12 December 1998 her temperature, blood pressure and 
pulse were observed to be normal. She was however continuing to vomit 
and her weight was recorded as dropping to 40 kg, a further 3 kg decrease 
since 9 December and a possible 10 kg decrease since her admission 
five days earlier. Notwithstanding this further deterioration, the nursing 
staff did not find any cause for alarm or the need to obtain a doctor's 
opinion on her condition. 

56. The Government have pointed to positive signs over this period -
that she slept better during the night and on 13 December took a small 
meal. However, she vomited on both days and after the meal in question. 
Dr K. emphasised that, throughout, her vital signs were within the normal 
range, and that a person suffering serious dehydration would be expected 
to show lassitude and identifiable physical symptoms which were not 
present in Judith McGlinchey. However, at the inquest, Dr Tobin con
sidered that, although it had not been established by specific analysis 
that Judith McGlinchey was dehydrated on entry to hospital due to an 
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inability to insert a centra l lin e, the re we re strong indications to that 
e ffect. While the findings could be accounted for by significant blood loss, 
one episode of coffee-ground vom iting would not provide a n adequate 
explanation. 

5 7. The evidence indicates to the Court tha t by th e morning of 
14 December l998 Judith McGlinchey, a heroin add ict whose nutritiona l 
s tate and ge neral health were not good on admission to prison, had 
suffered serious weight loss and was dehyd rated. This was the result of a 
week of large ly uncontroll ed vomiting symptoms a nd an in abil ity to ea t or 
hold down fluids . This situat ion, in addition to causingJudith McG linchey 
distress and suffe ring, posed very serious risks to he r health, as shown by 
her subsequent coll a pse. Having regard to the respons ibility owed by 
prison authorities to provide the requisit e medical ca re for detained 
persons, the Court finds that in the present case there was a fai lure to 
mee t the standards imposed by Article 3 of the Convent ion . It notes in 
thi s contex t the fa ilure of the prison authorities to provide accurate 
means of es tablishing Judith McGlinchey's we ight loss, which was a 
factor that s hould have a le rted the pri son to th e ser iousness of her 
condit ion, but was la rgely dis counted due to the di screpa ncy of th e scales . 
The re was a gap in the monitoring of her condition by a doctor over the 
"'·eekend when there was a furth er significant drop in weight a nd a fa ilure 
of the prison to ta ke more effec tive ste ps to treat Judith McGlinchey's 
condition, such as her admission to hospital to ensure th e intake of 
medica tion and fluids intrave nously, or to obtain more expert ass istance 
in controlling th e vomiting. 

58. Th e Court co nclud es that the prison a uthoriti es' treat ment of 
Judith McGlinchey contrave ned the prohibition against inhuman or 
degrading treatm e nt contain ed in Art icle 3 of the Convention. 

II. ALLEGED VIOLATION OF ARTlCLE 13 OF THE CONVENTION 

59. Articl e 13 of the Convention provides : 

"Everyone whose ri ghts a nd freedoms as se t forth in lth e] Conve ntion a re violat ed 

s ha ll have an effec tive remedy before a na tiona l autho ri ty notwithstanding that the 

viola tion has been com mitted by persons ac tin g in a n officia l ca pac ity." 

A. The parties' submissions 

60. The a pplicants submitted tha t there was no adequate remedy for 
their compla ints about the treatment of Judith McGlinchey in prison, or a 
remedy that would address the defects in management and policy wh ich 
allowed the neglect and ill-treatme nt. Any cause of action in negligence 
was dependent on es tabli shing th e necessary causal link be tween the 
negligent acts and the death and/or persona l injury, which was not 
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present in this case. The treatment in issue was nonetheless inhuman and 
degrading treatment contrary to Article 3 of the Convention. No other 
remedies, which could provide compensation and an acknowledgement of 
the breach, existed. 

61. The Government stated that remedies were available as required 
by Article 13 of the Convention. Judith McGlinchey could have used the 
internal prison complaints system to complain about her treatment. 
Intolerable conditions of detention were also the proper basis for an 
application for judicial review. The applicants had available to them a 
range of causes of action, including negligence and misfeasance in public 
office. This was not a case where national law did not provide a viable 
cause of action at all. The fact that the applicants could not prove 
negligence on the facts did not mean that there was no remedy available. 

B. The Court's assessment 

62. The Court reiterates that Article 13 of the Convention guarantees 
the availability at the national level of a remedy to enforce the substance 
of the Convention rights and freedoms in whatever form they might 
happen to be secured in the domestic legal order. The effect of Article 13 
is thus to require the provision of a domestic remedy lo deal with the 
substance of an "arguable complaint" under the Convention and to grant 
appropriate relief, although Contracting States are afforded some 
discretion as to the manner in which they conform to their Convention 
obligations under this provision. The scope of the obligation under 
Article 13 varies depending on the nature of the applicant's complaint 
under the Convention. Nevertheless, the remedy required by Article 13 
must be "effective" in practice as well as in law (see Akscry v. Turkey, 
judgment of 18 December 1996, Reports 1996-VI, p. 2286, § 95; Aydin 
v. Turkey, judgment of 25 September 1997, Reports 1997-VI, pp. 1895-96, 
§ 103; and Kaya v. Turkey, judgment of 19 February 1998, Reports 1998-1, 
pp. 329-30, § 106). 

63. In the case ofa breach of Articles 2 and 3 of the Convention, which 
rank as the most fundamental provisions of the Convention, compensation 
for the non-pecuniary damage flowing from the breach should in principle 
be part of the range of available remedies (see Zand Others v. the United 
Kingdom [GC], no. 29392/95, § 109, ECHR 2001-V). 

64. On the basis of the evidence adduced in the present case, the Court 
has found that the respondent State is responsible under Article 3 of the 
Convention for inhuman and degrading treatment suffered by Judith 
McGlinchey prior to her collapse in custody. The applicants' complaints 
in this regard are therefore "arguable" for the purposes of Article 13 in 
connection with Article 3 of the Convention (see Boyle and Rice v. the 
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Uni ted Kingdom, judgment of 27 April 1988, Seri es A no. 13 1, p. 23 , § 52; 
Kaya, cited above, pp. 330-3 1, § 107; a nd Ya§a v. T urkey, judgment of 
2 September 1998, Reports 1998-VI , p. 2442, § 11 3). 

65. While the Government referred to inte rn al prison rem edies as 
being ava il a bl e to Judith McGlinchey to com plain about a ny ill- treatment 
prior to he r deat h, t he Court observes that they would not provide any 
r igh t to compensa tion fo r a ny suffe ring a lready exper ienced. Th e Court 
has a lready found, in its decision on ad miss ibility, that no act ion in 
neg li ge nce could be pursu ed in the civil courts where the impugned 
conduct fe ll short of causing phys ica l or psychologica l injury. I t is not 
a ppa rent that, in a n action for judicial review, which Judit h McGlinchey 
could have brough t a ll eg ing that the pri so n had fa il ed in its duty to take 
reasonab le care of her in custody and which could have provided a means 
of examining the way in which the pri son au thoriti es ca rri ed out their 
r e ·ponsibili t ies, damages cou ld have been awa rd ed on a different bas is. 
Although the Government a rgued that this inab ility to pursue a claim for 
d amages nowed from the facts of the s itu a tio n a nd not fr om any omission 
in the law, it remains th e case that no compensat ion is avail able und er 
E ngli sh law fo r th e sufferin g a nd di stress which has bee n found above to 
disclose a breach of Art icle 3 of th e Conve ntion. 

66. The qu est ion a rises whe th er Art icle 13 in this contex t req uires 
t ha t compe nsat ion be mad e avail a ble. The Court itself will often award 
just sa ti sfact ion, r ecogn is ing pa in, stress, anx iety a nd frustration as 
rendering a ppropri ate compensa tion for non-pecuniary damage. In the 
case of a breach of Art icles 2 a nd 3 of the Conve ntion, which ra nk as t he 
most fund ame ntal provisions of t he Conve ntion, compe nsat ion for t he 
non-pecun ia ry damage nowing from th e breach shou ld in principl e be 
ava il ab le as part of t he ra nge of poss ibl e re m edi es. 

67 . In th is case the refore , the Court concludes t hat Judi t h 
McGlinchey, or t he app li cant s act ing on her beha lf a ft er her death , 
s hould have been ab le to a pply for com pensat ion for the non-pecuniary 
damage su ffered by her. As th ere was no remedy wh ich provided a 
mechan ism lo examin e th e s ta nda rd o f" ca re g ive n to Judith McGlinchey 
in pri son a nd t he poss ibi li ty of obta ining damages, there has, according ly, 
bee n a breach of Art icle 13 of t he Conve nti on. 

III . APPLICATION OF ARTICLE 4- 1 OF THE CONVENTION 

68. Art icle 4- 1 of the Convent ion provid es : 

"lf"th e Court find s that there has been a vio la tio n oft he Conven tion or the Protoco ls 

thereto, and if the inte rna l law of the High Contracting Pa rty conce rn ed a llows on ly 

partia l reparation 10 be made, the Court sha ll, if necessa ry, a fford jus t sa tisfaction to 

the injured party." 



204 l\kGLL\iCHEY A:\U OTHERS, .. THE U"IITED K.INGDOl\ljUDGl\IE:'liT 

A. Damage 

69. The applicants claimed damages for the treatment of Judith 
McGlinchey for her estate and in respect of their own shock and distress 
at the suffering experienced by Judith McGlinchey. They submitted 
that she had been given insufficient and inadequate medical care and 
was thereby put through unnecessary suffering, including seven days of 
continued vomiting, an inability to eat or drink and acute fear and 
mental distress, including the belief that she was going to die. They also 
referred to their belief that she had been forced to clean up her own vomit 
and punished by the withdrawal of medication. They also referred to the 
distress and anguish which they suffered by the realisation of the 
conditions in \1-hich their daughter/mother spent her last conscious days 
and hours. They claimed a sum of 20,000 pounds sterling (GBP). 

70. The Government made no comment on these claims. 
71. The Court notes that it has made a finding of a violation of Article 3 

in respect of shortcomings in the treatment which Judith McGlinchey 
received while in prison. It did not find it established however that Judith 
McGlinchey had been forced to clean up her vomit or that medication had 
been withheld by way of punishment. Noting that much of Judith 
McGlinchey's suffering derived from the heroin withdrawal itself, but 
that the failure of the prison authorities to take more effective steps to 
combat her withdrawal symptoms and deteriorating condition must have 
contributed to her pain and distress, the Court decides, making an 
assessment on an equitable basis, to award a sum of 11,500 euros (EUR) 
in respect of Judith McGlinchey's estate and EUR 3,800 each to the 
applicants, making a total of EUR 22,900. 

B. Costs and expenses 

72. Th<' applicants claimed GBP 5,480.54 in respect of legal costs 
incurred in domestic procedures. This included the costs of being 
represented at the inquest and seeking advice about the cause of Judith 
McGlinehcy's death and the existence of any domestic remedies. They 
claimed GBP 844.43, inclusive of value-added tax, in respect of costs and 
expenses in bringing the case to the Court in Strasbourg. This made a 
total claim of GBP 6,324.97 

73. The Gm·ernment made no comment on these claims. 
7+. The Court observes that the costs incurred in obtaining legal advice 

and attending the inquest were connected at least in part in regard to issues 
as to the cause ofJudith McGlinchey's death and any possible responsibility 
of the authorities. The complaint under Article 2 of the Convention 
however was not pursued before the Court. Making an assessment on an 
equitable basis, the Court awards EUR 7 ,500 under this head. 
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C. Default interest 

75. The Court cons ide rs it a ppropriate tha t the d efa ult int e res t should 
be based on the ma rgin a l le nding ra te of the European Centra l Ba nk, to 
which should be added three percentage po in ts . 

FOR THESE REASONS, THE COURT 

I . Holds by six votes to one t ha t th ere has been a violat ion of Ar t icl e 3 of 
the Conve ntion ; 

2. Holds un a nimously t ha t th e re has bee n a viola ti on of Ar ti cle 13 of the 
Conve ntion; 

3. Holds una nimously 
(a) that t he res ponde nt Sta te is to pay the applicants, within three 
months from the da te on whi ch the judgm ent becomes fin a l acco rdin g 
to Articl e 44 § 2 of the Conve ntio n, plus a ny tax t hat may be 
cha rgeable, the fo llowing amoun ts, to be converted in to pounds 
ste rling at th e ra te a pplicable at th e date of se ttl em ent : 

(i) EUR 22,900 (twenty-two thousand nine hundred e uros) in 
res pect of non-pecuni a ry da mage; 
(ii ) EUR 7,500 (seve n t housand five hundred euros) in r es pec t of 
cos ts a nd ex pe nses; 

(b) t ha t from the ex piry of the a bove-m entioned three mont hs until 
se ttl em ent s impl e inte res t shall be payable on the a bove a mounts a t a 
ra te equa l to th e ma rg ina l lending ra te of th e European Ce ntra l Ba nk 
during th e de fau lt peri od plu s three perce ntage points; 

4. Dismisses una n imously the re ma inder of th e a pplican ts' cla im fo r just 
sati sfaction. 

Done in E ngli sh, a nd notifi ed in writing o n 29 April 2003, pursua nt to 
Rul e 77 §§ 2 a nd 3 of the Rul es of Court. 

Lawre nce EARLY 
D r. puty Regist ra r 

J ean-Pa ul COSTA 
Pres ident 

In acco rda nce with Artic le 45 § 2 of the Conve ntion a nd Rul e 74 § 2 of 
the Rules of Cour t, th e fo ll owing se pa ra te opinio ns a re a nnexed to thi s 
judgme nt: 

(a) concurring opinion of Mr Costa; 
(b) pa rtly disse nting opinion of Sir N icolas Bratza. 

J.-P.C. 
T.L.E. 
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CONCURRING OPINION OF JUDGE COSTA 

(Translation) 

In the end, having weighed up the pros and cons in this difficult case, I 
found a violation of Article 3 of the Convention. However, I would like to 
explain my views, as the judgment, with which I concur for the most part, 
does not fully represent them. 

I. I would observe in the first place, because I feel it is right to do so, 
that I did not discern in this case any intention on the part of the British 
judicial, prison or medical authorities to humiliate or maltreat Judith 
McGlinchey, who was sentenced to four months' imprisonment and 
accordingly incarcerated in New Hall Prison, Wakefield, on 7 December 
1998. But I would add immediately that in the Court's view "the absence 
of any such purpose cannot conclusively rule out a finding of a violation of 
Article 3" (see V. v. the United Kin/1,dom, no. 24888/94, § 71, ECHR 1999-IX, 
and Peers v. Greece, no. 28524/95, § 74, ECHR 2001-III). That case-law has to 
be taken into account. 

2. Nor do I think that it is desirable to lower the threshold of severity 
below which the Court will not hold that treatment is inhuman or 
degrading. Article 3 should not be cheapened or trivialised through 
overuse. However, I think that the present judgment docs not lower that 
threshold. Moreover, I firmly believe that the facts of the case should not 
be assessed with "the wisdom of hindsight", nor should one be influenced 
by the fact that Judith McGlinchcy unfortunately died, on 3January 1999, 
as a result of the cardiac arrest she suffered on 14 December 1998 and its 
after-effects. But, for the reasons I shall give, even if I confine my 
attention to the position at the time of her incarceration, disregarding its 
tragic outcome, I can reach the conclusion that the treatment suffered by 
Judith McGlinchcy was objectively inhuman and/or degrading. 

3. What counts in my opinion is a nexus of facts. The victim was a 
heroin addict and suffered from asthma - she had been taken into 
hospital six times in the previous year on that account. In spite of her 
run-down state of health she was sentenced to prison, although there had 
been an altcrnatiYc proposal fur a probation order. As soon as she entered 
New Hall Prison she began to suffer frequent attacks of vomiting. 
Although she had stated that she wished to come off heroin and the 
prison doctor had immediately prescribed her medicine to case the 
withdrawal symptoms, this drug was not given to her on her second day 
in prison (perhaps for good reasons, but the fact remains). She was also 
twice locked in her cell as a punishment for bad conduct. But above all, the 
vomiting did not cease, clay or night, and it was accompanied by a steep 
and heavy loss of weight - 7 kg in forty-eight hours and 10 kg between the 
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Monday of her arriva l a nd the foll owing Saturday. I can acce pt tha t th e 
pr ison doctor 's a bse nce during the wee kend was not decisive, as there 
was a locum doctor in a tt enda nce, a nd she could have as ked to see him. 
But I cannot unde rs ta nd why th e pr iso ner was not ta ke n in to hospita l 
during th e first few days of her sentence, whe n she was vo mi t ing 
continua lly, had lost 20% of her body we ight in fi ve days a nd was known 
to be simulta neously trying to come off drugs . lL was o nly on Monday 
morning, t ha t is one wee k a fte r she began he r se nte nce, that he wa 
ta ke n to hospital by a mbula nce, because she had coll a psed a nd th e 
a ppea ra nce of her vomi t revealed the presence o f blood in he r stomach. 
Th a t factua l nexus is the reason why I a nd the major ity of my co ll eagues 
reached the findin g of a viola tion. 

4. Moreove r, that findin g mu st be placed in a wid er context, t hat of th e 
specia l treatm ent to be give n to pri soners whose sta te of healt h gives 
cause for conce rn . In cases like tha t of th e victim , such conce rn might 
even enta il a decisio n t ha t th eir s ta te of healt h is incompa tibl e wit h 
committal to pri so n, or in a ny case with con tinu ed dete ntion. 

5. Th e growing awa re ness of such a necess ity, which in itself is a 
se pa ra te ma tt er fro m the issue I me ntioned a bove of t he thres hold o f 
uffering to be ta ke n into acco unt, is re nected in num erous Council 

of Europe inst ru ments. I cou ld cite th ree recommenda tions of th e 
Commit tee of Mini sters to m ember Sta tes: th e Reco mm enda tion of 
12 February 1987 on the Europea n P rison Rules (No. R (87) 3), the 
Recomm endat ion of 8 Apr il 1998 conce rnin g the ethical a nd 
organisati ona l aspects of health care in pri son (No. R (98) 7) a nd th e 
Recom m enda tion of 29 Septe mber 2000 on improving the impl em enta 
ti on of the European rul es on co mmunity sa nct ions a nd meas ures 
(Rec(2000)22). I could a lso cit e the thi rd genera l act ivity report of th e 
E uropea n Comm it tee fo r the Preve ntion of Torture, cove ring the per iod 
from 1 J a nu a ry to 3 1 December 1992, which includes a cha pte r (no. 3) on 
health se rvices in pri sons. 

6. Our Court itse lf is becom ing more a nd mo re se nsit ive to th is 
conce rn. It has fr equ ently ·tated in its judgments tha t assess m e nt of th e 
qu est ion whether t reatm en t reaches the minimu m leve l of seve rity fo r 
th e purposes of a pplying Article 3 m ay depe nd on the sex, age a nd state 
ef health of the victim (see, fo r exam ple, Raninen v. Finland, judg ment of 
16 December 1997, Reports ef J udgments and Decisions 1997-VIII, pp. 282 1-22, 
§ 55). I mig ht a lso m ention, a lthoug h the facts were diffe re nt (th e pr isone r 
being se ri ously di sab led ), Price v. the United Kingdom (no. 33394/96, ECHR 
200 1-VII), wit h the separate opinion of Sir Nicolas Bra tza, whom I j oined , 
a nd th e sepa ra t e opinion of Judge G reve; the authors of those opinions 
cons ide red tha t the ve ry principl e of commit t ing the a pp li cant to pri son 
was incompa tible with Articl e 3 on account o f her condit ion. See a lso the 
recent Mouisel v. France (no. 67263/0 1, ECHR 2002-IX) in which the Court 
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un a nimou sly he ld tha t there had bee n a viola ti on of Articl e 3 on account of 
the conditio ns of trea tm ent a nd continued detention of a pe rson suffe ring 
from a n incurable illn ess . 

7. I na tura lly do not und eres timate th e difficulti es the judicia l 
a uthoriti es have to face when they a re req uired to de ter m ine wha t 
kind of sentence to impose on a n offe nd er in bad hea lth or those of 
the pri son a uthoriti es a nd hea lth se rvices when they have to choose 
be tween t reat m e nt on the spot a nd adm iss ion to a hospi ta l ou ts ide 
pri son, es pecia lly as ill health a mong pri soners is unfortuna te ly not a n 
exceptiona l circum sta nce, pa rti cul a rly on account of the ravages of drugs 
a mong offe nders. Bu t ifl re tu rn to the insta nt case, I think tha t a ll those 
a uthoriti es, fo r the ir pa rt , und eres ti ma ted t he se ri ousness of Judith 
lVIcG linchey's pe rsona l condi t ion. The accumu la ti on of er rors was such, 
in my opinion, as to constitute in th e fin a l a na lys is a viola ti on of Articl e 3 
of the Convent ion. And I wo uld have reached t he same conclusion if the 
victi m had in t he e nd su rvived; t he e motion aroused by he r deat h must not 
be a llowed to distor t the assessme nt of he r dete ntion a nd conditions or 
trea t me n t as such. 
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PARTLY DISSENTING OPINION 
OF JUDGE Sir Nico las BRATZA 

To my regret , I am unable to agree with the majority of th e C hamber 
tha t there has been a violation of Article 3 of th e Convention in th e 
present case. 

The ge ne ra l principl es governing th e app lication of Article 3 a re well 
summarised in the judgment of the Chamber. The case-law of the Court 
sets a high threshold, requiring that ill-treatment must at t a in a minimum 
leve l of severity if it is to fa ll within the scope of the Article . In th e specifi c 
context of conditions of dete ntion , the Court has he ld , inter alia, tha t whi le 
Art icle 3 cannot be interpreted as laying down a ge ne ral obliga tion to 
re lease a de ta in ee on hea lth grounds, the Article ob liges States to ensure 
tha t a person is detained in cond itions which a re compatibl e with respec t 
for human dignity and that, g iven the practi cal demands of imprisonm ent , 
the health a nd well-being of a pri one r a re ad equ ate ly secured by, among 
other things, providing him or her with th e requisit e medica l ass istance 
(see, for example, Kudla v. Poland [GC], no. 30210/96, §§ 93-94, ECHR 
2000-XI). 

The centra l ques tion raised in the prese nt case is whether the ma teria l 
befor e the Court es ta blishes to the required standard of proof that th e 
trea tm ent , including th e medical trea tm ent , of Judith McGlinchey by th e 
prison author it ies was in a ll the circumstances so defi cient as to give rise 
to a breach of Article 3. 

In deciding th is qu es tion , I not r. a t the outsr.t two points wh ich a ppea r 
to me to be of some importance. 

In the first place, it is not all eged, and it has not bee n found by the 
majority of th e C hamber, that Judith McGlinchey's state of health at the 
time of her conviction was such that she should neve r have bee n 
committed to, or detained, in prison. In this rega rd, the situation is 
materially differe nt from that examined by th e Court in its judgment in 
Price v. the United Kingdom (no. 33394/96, ECHR 200 I-VII) in which a 
violat ion of Article 3 was found in a case involving a n a pplicant who was a 
four-limb defi cient tha lidomide victim with numerous health probl ems 
and who was committed to prison without a ny steps being ta ken to 
ascerta in whether th ere existed faciliti es adequate to cope with he r 
severe level of disability. In th e present case, by contrast, it has not bee n 
argued or found that the fa ciliti es in prison were not capabl e of treating a 
prison er who was withdrawing from heroin add ict ion, with the additiona l 
complica tion of being an asthma suffe re r. 

Secondly, I note that several of th e specific complaints of inhuman and 
degrading trea tment mad e by th e app licants have been rej ected by th e 
Chamber or found not to have been es ta blish ed. In particular, the 
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Chamber has found unsubstantiated the complaint that relief for Judith 
McGlinchey's heroin withdrawal was denied by the prison authorities as a 
punishment, the medical notes confirming· that the prescribed drug was 
not administered on only one occasion on 8 December 1998, and this on 
the instructions of the doctor due to a drop in her blood pressure. The 
Chamber has similarly found unsubstantiated the allegation that asthma 
medicine was not administered, the nursing notes indicating that inhalers 
were provided when Judith McGlinchey was seen to be wheezing. As to 
the fact that, out of a total of twenty doses of antibiotic medicine for 
Judith McGlinchey's arm over a five-day period, four were either not 
administered or not entered in the drugs record, the Chamber, while 
obscn·ing that in either C\Tnt a regrettable lack of procedure was 
indicated, has found that then: is nothing to show that this failure had 
any adverse effect on Judith McGlinchey's condition or caused her any 
discomfort. 

It is the mm plaint that not enough was done, or clone quickly enough, 
to treat Judith ~vkGlinchey for her heroin withdrawal symptoms, or to 
react to the serious deterioration in her general condition during her 
period of detention in the prison, that has been found by the majority to 
give rise to a breach of' Article 3 oft he Convention. 

It is common ground that Judith McGlinchey was screened by a nurse 
on entry to the prison on 7 December 1998 and that, on the following day, 
she was seen by the prison doctor, Dr K., who set up a course of treatment 
for her various health problems. As appears from paragraphs 53 and 5..J. of 
thejudgment,Judith McGlinchey's condition from 7 to 12 December was 
subject to regular monitoring by the medical and nursing staff of the 
prison, who took steps to respond to her withdrawal symptoms. There is, 
in my view, no indication in the material before the Court that she was 
neglected or abandoned to cope without assistance. 

While it is true, as emphasised by the majority of the Chamber, that 
dming that periodJuclith :V!cGlinchey continued to vomit, took little food 
and had lost weight, the evidence of the medical and nursing staff at 
the inquest was that her condition remained stable and that, although 
she vomited again in the evening of 11 December, there were signs of 
improvement in her condition. Both Sister N. and Dr K. gave evidence 
that J uclith McGlinchcy did not give a clinical impression of being very ill 
during this period and both noted that she was active and associating with 
others. Dr K., in particular, stated in cYidence that, giYen her blood 
pressure, tern perature and pulse and her general presentation, he did 
not consider that there was any need to admit her to an outside hospital. 

Of greater concern is the fact that in the two following days - the 
weekend of 12 and 13 December - Dr K. was not present in the prison 
and Judith McGlinchcy was not apparently seen by any doctor, even 
though a locurn doctor came to the prison on the Saturday morning. 
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While, according to the evid ence a t the inquest, Judith McGlinchey's 
temperature, blood pressure a nd pulse we re obse rved by the pri son 
medical staff to be normal on 12 Dece mber, it was al so recorded tha t she 
was continuing to vomit a nd th a t the re had bee n a sha rp drop in her 
weight to 40 kg - represe nting a 3 kg decrease since 9 Dece mber and , in 
a ll probability, a still more substa nti a l weight loss since her admiss ion to 
pri son. 

H oweve r, I note that, despite the we ight loss, the nursing s ta ff found no 
cause fo r a la rm a nd nothing which a ppa rently required them to call ou t a 
docto r or a rra nge fo r he r transfe r to hospita l in acco rda nce with the 
practi ce es ta blished in the prison. It is recorded tha t, on 12 December , 
Judith McGlinchey had spent a be tt er night. During 13 Dece mber, when 
she took a sma ll dinner a nd did not vomit during the day, she was rega rd
ed by the nursing sta ff as improving, to the ex tent tha t it appea rs tha t it 
was not considered necessary to give he r the prescribed anti-emeti c 
medicine. Although she did vomit again twice tha t eve ning, no prob
le ms we re obse rved during th e night. Further, whil e the lack of any 
examina tion of Judith McGlinchey by a doctor, qua lifi ed, for exampl e, to 
disce rn a ny problems of dehydra tion during a two-clay period causes me 
some conce rn , I not e tha t it was not es ta blished by the evide nce at the 
inques t tha t Judith McGlinchey was in fac t de hyd ra ted when she a rrived 
at hospita l aft e r her coll a pse on the morning of 14 December. Dr T obin 
was una ble to inject a centra l line du e to he r condi tion a nd , though there 
we re in his view signs consis tent with dehydra tion, he did not exclud e tha t 
these could also have bee n th e res ult of signifi cant blood loss . More 
import a nt s till , to my mind , is the fact tha t none of the doctors who 
gave evidence a t the inques t criti cised Dr K. for failin g to have Judith 
McGlinchey admitted earli er to hospita l. 

In these circumsta nces, I cannot find it es ta blished on the evidence 
before the Court tha t the medica l trea tme nt of Judith McGlinchey by the 
pri son authori t ies \.vas o de fi cien t as to cause he r dist ress or ha rdship or 
to amoun t to a viola ti on of he r right s unde r Article 3. 

The re we re, as no ted in the ju<lgment, as pec ts of th e arrange ments in 
th e pri so n or of the ca re g ive n which could be cri t icised , as fo r example, 
th e inaccuracy of th e sca les, th e failur e to provide or to reco rd a ll th e 
medica tion prescribed , a nd th e lack of a doctor's prese nce in th e pri son 
over mos t of the wee kend . Moreove r, had Judith McGlinchey bee n 
t ransferred to a hospi tal ea rli e r, more ex per t care, a nd pe rha ps more 
pa lliat ive nursing, could have been made avail a ble. H oweve r, even 
judged with th e wisdom of hindsight, I a m una bl e to conclud e t ha t it has 
bee n shown tha t the pri son authoriti es subj ected Judith McG linchey lo 
inhum a n or degrading tr ea tme nt. 

Acco rdingly, a nd not without some hes itat ion, I have voted aga inst t he 
findin g of a viola tion of Articl e 3 of th e Co nve ntion in the prese nt case. 
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This conclu sion does not however , mea n tha t the applicants' compla ints 
fall outside the scope of protection of Article 13. The compla ints were not 
decla red inadmissible as manifestly ill-founded a nd necess ita ted a n 
examina tion on the merits. I a m sa tisfi ed tha t the va rious compla ints of 
the a pplicants raised an a rguable claim of a viola tion of the Convention 
for purposes of Articl e 13 and , for the reasons g iven in pa ragraphs 7 1 to 74 
of the C ha mber's judgment , I consider tha t the a pplicants' ri ghts unde r 
tha t Article were viola ted. 

Out of deference for th e vi ew of the majority of the C ha mber tha t 
Judith McGlinchey's rights unde r Article 3 were a lso viola ted, I have 
voted in favour of the full sums of compensation for non-pecunia ry 
damage a nd of costs a nd expenses awa rd ed in the juclgment. 
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so Ml\lf.AIRE I 

Adequation des soins medicaux dispenses par Jes autorites carcerales a une 
hero"inomane souffrant de symptomes de sevrage 

Article 3 

Traitements inhumains ou digradan/s - Adequation des soins medicaux dis/1enses /1ar Les 
autorites cardraLes a u.ne hiroi·nomane souf(rant de sympt6mes de sevrage - Obligation des 
autorites carcirales d'apporter Les soins requ.is aux detenus -Allegation de difaillances clans Les 
.wins medicaux dispenses cl une detenue - Detresse et sou/Ji-ance provoquees par Le.fail que Les 
au/orites carceraLes 11 ant /HLS pris Les mernres adequates pour assurer des soins a/1/1ro/;ries 

Article 13 

Recours eifectif- Recours accessib/es pour denoncer L'inadequation des soins medicaux jJrodiguis 
cl u.n detenu - Importance du droit a re/1arat ·io11 en cas de violation des articles 2 el 3 de La 
Convention 

* * 

Les rcqu cra nt s so nt la m ere e t Jes enf'an ts deJudith MeG linchey, unc hero·inomane 
cl ecedee e n prison a lors qu 'e ll e purgcait un e pe in e pou r vol. La rs d e son inca r
cera tion , e lle se pla ignit de sym ptom es de sevrage e t cl 'un as thm e seve re; cllc 
de m eura clone a u centre d e sa nte en a tte nd a nt d 'e tre examin ee pa r un m ecl eein. 
On Jui clonna un inha la teur pend an t la nuit c l c llc fut examin ee le jour su ivant pa r 
un medec in , qui Jui prescrivit un med icament pour ses symptomcs de sevragc. En 
unc occas ion, sa tension ar teri cll c aya nl chut e, cc medi ca ment nc Jui fu t pas 
adm inis tre. Au co urs des j ours qu i su ivirenl , cll e vom it frequ em m enl. On Jui 
clonna des a nti-na usee ux a plu s ic urs r epri ses, mai s !c urs e ffct s dura ic nt pc u. Le 
m ecl cc in de la prison cons idera toutcfo i que so n e la t de sant e e ta it stabl e el 
qu 'e ll c ne prese nta it pas de signcs de deshyclratat ion. Au s ix icme jour de sa 
de tentio n, Juel it h .tvlcG !inchey ava il pcrdu plus ieurs ki los (un chiffre precis nc 
pcul c tre incliqu c, ca r ii a ppa rut par la suit e q ue Jes cl ilf c r cntcs ba la nces utili sccs 
nc clonnaicnt pas Jes m cmes m es urcs) . D c ux j ours p lu s ta rd , c ll c c ul un mala ise e n 
vom issa nt du sa ng. Emme nee a l'hopit a l, c ll c fut vic tim c cl ' un a rrc t ea rcl iaq uc. Ell e 
cl cccda q ue lqu es jours plus t a rcl. Unc cnque te judieia ire fut ouverte, qui permit 
cl ' idc ntif'i e r un e ser ic d e dffaillanecs. Le jury rend it tout cfo is un ve rdi ct ouvcrl. A 
Ja Jumiere cJ'un a\· is med ica l se Jon Jcqu eJ Jes c Jc m cnl S cJ isponibJes llC suffl sa icnl 
pas a ctabl ir le li en d e ca usalitc neccssairc c ntrc le cl cccs e t la qu a lit c dr s soin s 
di spe nses, Jes requera nls n' cngagcrc nl a ucu ne poursuil c a u c ivil. 

I. Rcdige pa r le grcffr , ii ne li e pas la Cour. 
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I. Article 3: i. En ce qui concerne !'allegation selon laquelle les autoritcs 
carcerales se sont en unc occasion deliberement abstcnucs, en guise de chatimcnt, 
d'administrcr aJudith McGlinchey le medicament qui lui avait etc prcscrit pour 
son scvrage, la fiche d'administration des traitemcnts corrobore la these du 
Gouvernement, qui affirme que c'est le medecin qui donna l'ordre de ne pas 
administrcr le medicament au motif quc la tension artl'riclle de l'intcrcssec avait 
chute. II n'est pas rtabli que des soins destines a soulagcrJudith McGlinchey de ses 
symptomes de Se\'rage lui aient ete refuses a titre de punition. ii. En cc qui 
concerne !'allegation selon laquelleJudith McGlinchey a ete laissee couchce clans 
sa vomissure, la Gour estime que, compte tenu de l'urgenee du transfer! de 
l'interessee a l'h6pital, la circonstancc que les autoritcs carcerales n'ont pas fait le 
necessaire pour d'abord la dcbarrasscr de ses souillures ne peut faire conclurc a un 
traitement qualifiable de dcgradant. Par ailleurs, les elements disponibles ne 
permettent pas de formuler une conclusion au sujet de !'allegation selon laquelle 
Judith McGlinchey a ete astreinte a nettoyer elle-meme ses vomissures en prison. 
iii. En cc qui concernC' !'allegation selon laquelle aucun medicament nc fut admi
nistre aJudith McGlinchey pour son asthme, ii ressort du dossier que l'intcressce 
re1;ut en fait un inhalateur. iv. En ce qui concerne enfin le grief reprochant aux 
autorites de ne pas en avoir fait assez, ou de ne pas avoir agi assez vile, pour 
soigner les sympt6mcs de se\'rage prcscntcs par Judith McGlinchey, la Gour 
constate que si l'etat de sante de l'interessee fut rcgulierement contr6le au 
cours des six premiers jours et que des mesures furcnt prises pour attcnuer ces 
symptomes, Judith McGlinchcy ne cessa de vomir et perdit beaucoup de poids 
durant ccttc periode. De surcrolt, alors que son etat s'aggravait encore, cllc rcsta 
apparcmrnent Jes dcuxjours suivants sans voir un medecin, celui attachc a la prison 
ne travaillant pas lcs week-ends. Au bout d'unc scmaine de vomisscmcnts pour 
l'essentiel non controles et d'incapacite a manger et a retenir des liquides, 
Judith l\IcGlinchey accusait une importante perte de poids et souffrait de 
dcshydratation. Source ck dctn·ss<' et de souffrancc pour l'intfrcssce, cette 
situation rcprcsentait egalement une gra\"e menace pour sa sante. Vu la respon
sabilite qui incombe aux autoritcs carcerales d'apportcr Jes soins medicaux requis 
aux detenus, Jes exigences de !'article 3 n'ont pas cte respectees. Le traitement 
reserve a Judith McGlinchey a done enfreint !'interdiction des traitcmcnts 
inhumains ou clcgradants consacrfr par la Gon\'ention. 
Conclusion: \·iolation (six voix contrc unc). 
2. Article 13: les recours intcrncs a la prison n'auraicnt pas permis a 
Judith McGlinchey d'obtenir reparation, et unc action en negligence ne peut 
prosperer dcvant Jes juridictions civiles lorsque le comportcment incrimine n'a 
provoque ni prejudice corporel ni dommage psychologique. Par aillcurs, rien ne 
pcrmct de dire qu'une demande de controle juridictionnel aurait pu debaucher 
sur l'octroi de dommages-intcrcts a un autre titre. Par consequent, aucune 
reparation n'etait disponiblc en droit anglais pour lcs souffrances et la detresse 
que la Gour a juge resulter d'une violation de !'article 3. Dans le cas d'un 
manquement aux articles 2 ou 3, une indemnisation pour dommage moral doit en 
principe faire partie des differcntcs f"ormes de reparation disponibles. 
Conclusion: violation (unanimite). 

Article 41 : la Cour alloue aux rcquerants une somme pour dommage moral et une 
autrc pour frais et depens. 
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En l'affaire McGlinchey et autres c. Royaume-Uni, 
La Cour europeenne des Droits de !'H omme (deuxieme section) , 

siegeant en une chambre composee de : 
MM. J.-P. COSTA, president, 

A.B. BAKA, 
Sir N icolas BRATZA, 
MM. L. LoucA101::s, 

c. BiRSAJ\', 

M. UGREKHELIDZE, 

M"'c A. M LARONI,juges, 
et de M. · T .L. EARLY, greffier adjoint de section, 

Apres en avoir delibere e n cha mbre du conseil les 28 mai 2002 et 1 er avril 
2003, 

Re nd l'arre t que voici, ado pte a ce tt e dem i ere el a te : 

PROCEDURE 

1. A l'orig ine de l'affaire se trouve une reque te (n° 50390/99) clirigee 
contre le Royaum e-Uni de Grancle-Bretagne e t d 'Irla nde du Nord e t 
clont trois ressortissants de cet Etat, Andrew George McGlinchey, 
l ata li e J a ne Bes t e t Hi la ry Dave nport (<des requ e rants »), on t sa is i 
la Cour le 17 juin 1999 en ve rtu de !'article 34 de la Convent ion 
de sauvega rcl e des Droit de !'Homme et des Libert es fonclamenta les 
(« la Convent ion»). 

2. Les requerants , qui ont ete aclm is au ben efi ce de !'assistance 
jucliciaire, sont represe ntes par Mc K. Lomax, avocat a Leeds . Le 
gouvernement britannique (« le Gouve rneme nt ») es t represen te par son 
age nt , M. D. Walton, du ministere des Affaires etra ngeres et du 
Commonwealth , a Landres . 

3. Les requ erants a ll egua ient en pa rti cu li er qu e Judith McGlinchey, 
mere des deux premiers req uera nLs e t fi ll e du tro is ieme, avait sub i 
des tra itements inhum a ins et degradants en prison avant sa mort . Il s 
a ffirm a ient pa r a ill eurs ne d ispose r d 'aucun recours effec tif pour fa ire 
examine r ce g rief. 

4 . La requ ete a in it ia leme nt e te at tr ibu ee a la trois iemc sect ion de la 
Cour (art icl e 52 § I du reglement de la Cour). 

5. Le t<• novembre 200 1, la Cour a mocl ifi e la co mpos it ion de ses 
sections (a rticle 25 § l du regleme nt). La prese nte requ ete es t a insi 
echue a la deuxieme sect ion tell e qu e remaniee (article 52 § 1). Au sein 
de ce ll e-ci a a lors ete const ituee, conform ement a !'art icl e 26 § l du 
reglcment , la chambre chargee d 'examiner l'affaire (art icle 27 § l de la 
Convent ion). 

http://Ugrek.hej.idze
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6. Par une decision du 28 mai 2002, la chambrc a declare la requcte 
recevable. 

7. Seu! le Gouverncment a depose des observations ecrites sur le fond 
de l'affaire (article .19 § I du reglement). La chambre a decide, aprcs 
consultation des parties, qu'il n'y avait pas lieu de tenir une audience 
consacree au fond de l'affaire (article 59 § 3 infine du reglement). 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

8. Les requerants Andrew George McGlinchey et Natalie Jane Best 
sont nes respectivement en 1985 et en 1990. Ils sont Jes enfants de 
Judith McGlinchey (nee en 1968). La requerante Hilary Davenport, nee 
en 1945, est la mere de .Judith McGlinchey. Tous sont des ressortissants 
britanniques. 

9. Le 3 jam·ier 1999, Judith McGlinchey est decedec a l'hopital de 
Pinderfields, a Wakefield, clans le West Yorkshire, alors qu'en sa qualite 
de detenue condamnfr clle sc trouvait sous la garde du ministcre de 
l'lnterieur du Royaume-Uni. 

10. Judith McGlinchey, qui consommait depuis longtemps de l'hero"ine 
par la rnie intraveineuse et etait asthmatique, avait ete admise a l'hopital 
a six reprises au cours de l'annee preccdente. 

Avant son incarceration, clle aurait dit a sa mere, qui s'occupe a 
present de ses enfants Andrew et Natalie, qu'elle dcsirait obtenir de 
!'aide pour se sevrer de la drogue. Elle expliqua a son solicitor qu'elle avait 
demandc pareille aide mais qu'il ctait impossible d'obtenir des rendez
vous clans des dclais raisonnables. 

11. Apres avoir ctc reconnue coupable de vol, Judith McGlinchey fut 
condamnce le 7 decembre 1998 a quatre mois d'emprisonnement par la 
Magistrates. Court de Leeds, qui ccarta l'autre solution qu'on lui avait 
suggerce, a savoir le prononce d'une ordonnance de probation (probation 
order) assortie d'une condition de desintoxication. Elle fut detenue par la 
suite a la prison de New Hall, a Wakefield. Elle dcclara a son solicitor 
qu'elle entendait saisir ]'occasion de sa detention pour se liberer de sa 
dcpendance a l'heroi"ne. 

12. Le 7 dccembre 1998, !ors du controle de santc effectue a son 
arrivee en prison, ii fut rcleve que Judith McGlinchey n'ctait pas parti
culierement replice sur elle-meme, dcprimce, ou anxieuse. Elle fut pesee 
a 50 kilos. Elle declara souffrir d'une enflure a son bras gauche, de 
symptomcs de sevrage et de graves crises d'asthme, !ices notamment 
auxdits symptomes; elle demeura au centre de sante en attendant d'etre 
examince par un medecin. Elle telephona le soir a sa mere en se plaignant 



AR RET 1'lcG LI NC HEY ET AUTRES c . ROYAU1'lE-U NI 22 1 

de !' infection a son bras et de son asthme. Au cours de la nuit , sa 
respira tion etant sifnante on Jui donna un inhalateur et du pa racetamol. 

13. Le dossi er medical de la requerante const itue en prison montre 
qu 'e ll e se pla ignit par la suit e de symptomes de sevrage et qu 'e ll e 
vomissait fr equ emm ent. Ce dossi er se compose de la fiche de su ivi medi
cal, des tabl eaux des prescriptions et des administrations , ainsi qu e des 
notes infirmieres . La tension arterielle de l'interessee, sa temperature et 
son pouls furent controles chaqu e jour. 

14. Le 8 dece mbre 1998,Judith McGlinchey fut examinee par le D' K. , 
medecin en chef de la prison, qu i lui prescrivit des antibiotiques pour son 
bras, des inha la teurs pour son as thm e, a insi qu e de la Lofex idine pour ses 
symptomes de sevrage. II ressor t des notes infi rmieres qu e l' in teressee 
j eta une tasse de the a travers sa cellule, fut « enferm ee pour formation » 
(locked in.for education) et fit beaucoup de bruit et de diffi cult es cette nu it-la. 
A midi , sa dose de Lofex idine ne Jui fut pas administree. Pour les 
requerants, ii s'agissait la d'une punition . Le Gouvernement explique 
pour sa part que c'es t le medecin qui avait in terdi t !'admini st rat ion 
du medicament en raison d 'une chute de la tension arter iell e de Judith 
McG!inchey. Les notes infirmieres atteste nt qu 'un medeci n examina 
Judith McGli nchey ce matin-la, et la fi che des medicaments, signee par le 
D' K. , indique qu 'e n raison d 'une tension arteriell e de 80/60 la dose de 
Lofex idine devant e tre administree a mid i ne le fu t pas. 

15 . D 'apres le dossier medica l, le 9 decembre 1998 la requerante 
fit encore des diffi cult es. On lui avait demande de nettoye r sa cellule 
avant sa form a tion , c'es t-a-dire de la met tre en ordre, confor mement a 
la pratiqu e courante. Ell e refusa de se pli er a cette injonct ion et fut 
enfermee pendant le temps rese rve a la format ion. Elle renvoya chaq ue 
repas. Le so ir, ell e fut pesee a 43 kilos. Ell e vo mit clans la soiree et se 
pla ignit le lendemain ma tin d 'avoir vomi au cours de la nuit. Le 
personn el infirm ie r l'e ncouragea a ingerer des liquides et lui adm ini stra 
de ux doses d 'un medicament anti-nauseeux lege r a base de trisi licate de 
magnes ium. 

16. Le I 0 dece mbre 1998, e lle fut examinee pa r le D' K. Com me ce 
dernier le decla ra au coroner le 4 janvier 1999, son etat de sante , a en 
juger d 'apres sa temperature, son pouls et sa tension arter iell e, 
demeura it sati sfaisant. Ell e ne semblait pas des hydratee - le medeci n 
releva que sa langue e tait humide et propre - mais, comm e elle se 
pla ignait encore de vomissements, on lui fit une inj ection d 'anti
eme tiqu es . Au cours de la nuit, elle se pla ignit de diarrhee et de crampes 
a l'es tomac aupres de l'infirmi ere de garde. u ne dose de trisi li cate de 
magnesium Jui fut administree pour ses nausees , mais sans grand effet 
d'apres Jes notes. 

17. Le meme jour, Judith McGlinchey avait appele sa mere en 
pleurant: bien qu 'ell e eilt r ec;u une inj ection , ell e ne cessait de vomir, et 



222 ARRET l\!cGLINCHEY ET AUTRES c. ROYAUME-UNI 

elle ne recevait aucune autre aide medicale pour se sevrer. Elle declara 
qu'elle etait obligec de ncttoyer scs propres vomissures et qu'elle pensait 
qu'elle allait mourir. D'apres le Gouvernement, ii y avait clans sa cellule 
un lavabo qu'elle aurait pu atteindre, et ii revenait normalement au 
personnel infirmier de nettoyer les vomissures pouvant se trouver au sol 
OU ailleurs. Du personnel qui eut a s'occuper de Judith McG!inchey a 
l'epoque ii ne reste plus aujourd'hui en activite a la prison qu'une seule 
personne. Celle-ci, qui est la responsable des soins infirmiers, a informe 
le Gouvernement qu'un prisonnier n'aurait jamais ete invite a nettoyer 
ses propres vomissures et elle ne sc souvient pas que !'on ait demande a 
Judith McGlinchey de le faire. 

18. Le 11 cleccmbrc 1998,Judith McG!inchey put boirc sans vomir unc 
tasse de the et un verre de jus, mais vomit a nouveau clans l'aprcs-midi et 
la soiree. A 6 h I 0 du matin, elle fut trouvee fumant clans son lit; quancl on 
Jui demancla ce qu'elle avait, elle reponclit « rien ». Le jour suivant, on 
constata la presence cl'opiaces clans ses urines. 

19. Au cours de la journcc du 11 decembre 1998, elle fut examinee 
par le medecin. Elle re<_.;ut unc autre injection clestinee a attenuer ses 
sympt6mes. Le meclecin qualifia son etat general de stable. Dans sa 
deposition du 4 janvicr 1999, ii dcclara qu'a la suite de !'injection 
l'interessee avait pu ingerer des liquicles clans la journee, mais qu'elle 
avait a nouveau vomi clans la soiree. D'apres le Gouverncmcnt, le 
medecin verifia si elle presentait des signes de deshydratation mais n'en 
decela aucun. Cette affirmation se trouve corroboree par le temoignage 
livre au coroner par le D' K. Le meclecin indiqua clans la fiche de suivi 
medical que la langue de M111

c McGlinchey etait humide et propre. Or, 
selon le D' K., une personnc gravement deshydratee aurait ete tres 
faible, voire alitee, et elle aurait eu un pouls rapicle et une tension basse; 
un examen aurait revele des yeux enfonces, une langue seche et craquelee, 
des levres tirees et une peau tiree et fine. 

20. Le 12 decembre 1998, l'interessee continua a vomir et souffrit de 
diarrhee et de douleurs abclominales. On prit son poicls, qui s'afficha a 
40 kilos. Elle ne mangea rien. Les notes infirmieres precisent qu'elle 
avait passe une meilleure nuit. Elles comportent la mention suivante: 
«Continue de vomir de temps a autre? Doigts clans la gorge.» D'aprcs la 
fiche de suivi medical, on l'avait vue mettre ses doigts clans sa gorge et . . 
vom1r sur sa mam. 

21. Le 13 dee em bre 1998, suivan t les notes infirmieres, elle ne se 
plaignit pas de vomissements et !'on n'en constata qu'a deux reprises au 
clebut de la nuit. II est aussi mentionne qu'ellc prit un diner leger et 
clormit pendant de longs moments cette nuit-la. Rien n'cst indique clans 
la fiche de suivi medical concernant cette journee. Le medecin precisa 
clans sa deposition du 4 janvier 1999 que Jes 12 et 13 decembre 1998 
la temperature, le pouls et la tension arterielle de l'interessee etaient 
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res tes clans des li mites no rmales . Des doses orales d'ant iemet iqu es 
(metoclopram ide) a prendre apres les inj ections lui furent prescrites; on 
lu i en administra a quatre reprises entre le 10 et le 12 decemb re 1998. 
Da ns sa depos it ion deva nt le coroner, la sc:e ur r., responsable des soins 
infirm ie rs de la prison, expliqua qu e, l' interessee ayant cesse de vom ir, 
ces medicaments ne lu i ava ie nt pas ete donnes le 13 decembre. 

22 . Le 14 decembre 1998 a 8 h 30, tout efois , un incident se produisit, 
qu e la fi che de suivi medical decrit comm e suit: 

« ( ... ) jc suis al le voir la d ctcnue clans sa ccl lule; en son am d e son lit , cl le s'est 

cffondrce su r moi e n \'Om issant (mare de cafc). J c l'a i al longee sur le so l e n position 
latfralc de sfcurit f et j'ai a ppclr a !'a ide. Apparcmmcm en etal d e crisc, la paticnte ne 

reagissa it pas. J 'ai compose le 999 pour appc lcr unc a mbu lance. La pa ti c ntc a rcpris 

conna issance; cl le vom issa it toujours. Dcux infirmieres l'om a id cc a rcjoindrc son lit. 

Oxygc ne in silu . Elcctrocardiogramme. Imposs ible d 'obtenir le pou ls ni la tension 

aner iell c. Imposs ib le d 'c ffcctu cr unc int ravc inc usc e n raison d es abccs su r scs bras 

c l de la consommation a nt fr icu rc d e drogues. A la d ema nd c de Judith , un prochc a 
cte appc le a 9 h 15; ii n'c tait pas la; le fil s dcva it transmcurc le message clans 

la dem i-h eure. Transportcc a l' h6pital en ambulance. Ambulance a rri vce a 8 h 45 

Cl pan ic a 8 h 53 pour l' h6pital gene ral de Pinderfields, a Wakefield.» 

23. Une grande quantit e de vo missure ressemblant a du mare de cafe 
(sang a ltere clans l'es tom ac) fut trou vee cl ans le li t de Jud ith McGlinchey. 
D 'apres le dossi er medica l ouvert a l' h6pita l de Pind erfi elds, l' interessee 
fut adm ise clans ce lui-ci a 9 h 18. A peu pres a u mem e moment, la mere de 
Judith McGlinchey fut inform ee qu e ce tte dern iere eta it a l'h6pita l, 
qu 'e ll e n'e tait pas bien mais que son e tat s'etait stabi li se. Le doss ier 
medical comporte les precisions suivantes: 

« ( ... ) M"" McG linchcy c la il somnole nte mais pouvait e tre dcplaccc Cl rcagissa it. 

L' infirmi cre a decla re que la nume rat ion des globules bla ncs e ta it c lcvcc , q ue Jes reins 

c l le foi e ne fo nction na icnt pas norma lemcnt ( .. . ) possible de diagnostiquc r ( .. . ) la 

consom mation de drogues.» 

24. La mere de Judith McG linchey a pprit par la suit e du personnel 
infirmi er qu'au mom ent de son entree a l'h6pital Judith McG li nchey 
avait les cheveux couverts de vom i. 

25 . Le 15 decembre 1998 a 8 heurcs du mat in, la ment ion suivante fut 
inscr ite clans le doss ier med ical de l' interessee : 

«Transferee a l1 uniLC 7; unitC 7 contac LCc au mili eu d'unc crisc; son ccc ur s'cst arrCtC, 
mais on l'a reanimcc ( ... )et on es t en train de Jui faire unc t ransfusion sanguine e t de Jui 

d cgagc r Jes voies rcspiratoircs ( ... ) ,, 

A 10 h 30: 

« ( .. . ) dema nde a !'unit e 7 si scs proches Onl cte info rm es de !'aggrava tion de son Ctal; 

il s son t maintc nant avcc cl lc; ils von t rcfair c un contr6 lc clans unc dcmi-hc urc, cl si 

aucune amCliora lion n'cs t constatCc ils arrCteront le respiratcur. » 
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26. L'h6pital informa la famillc de Judith McGlinchey que celle-ci se 
trouvait dans un etat critique et avait pu subir des dommages cerebraux 
a la suite de son arret cardiaque. Son foie et ses reins fonctionnaient mal, 
et l'h6pital ne parvenait pas a stabiliser son etat. Elle etait en ventilation 
manuelle, car ii n'y avait aucun lit disponible dans !'unite des soins 
intcnsifs. Les medecins deciderent d'arrcter les soins pour voir si elle 
rcvcnait a elle et etait capable de respirer seule, et de la laisser si tel 
n'ctait pas le cas. Un prctre catholiquc fut appele. On conseilla a la 
famille de dire au revoir a Judith McGlinchey, cc qu'ellc fit. L'etat de 
l'interessee s'ameliora toutefois quelque peu et, a 19 h 15, clle fut 
transferee a la Bradford Royal Infirmary, OU un lit etait disponible dans 
!'unite des soins intcnsifs. Son etat y demcura stable, mais on la maintint 
sous assistance respiratoire et on continua a lui administrcr de fortes 
doses de calmants. 

27. Le 16 deccmbrc 1998 a 6 h 45 du matin,Judith McGlinchey fut a 
nouveau examinee; son etat fut juge stable mais critique. A 13 heures, le 
pronostic des medecins etait tres pessimiste. Le 18 decembre 1998 a 
14 heures, son etat s'etait quelque peu amcliore. Elle etait toujours sous 
respirateur, mais on ne Jui administrait plus de calmants. Elle faisait par 
moments des mouvements convulsifs et scmblait sc rcveillcr douccment. 
La nuit du 23 decembre 1998, elle ouvrit Jes yeux et reagit a la lumiere, 
bien que le scanner du cerveau ne revelat aucune activite. 

28. Le 27 decembre 1998,Judith McGlinchey fut transferee a l'hopital 
general de Pinderfields, dans le service destine aux personnes hautement 
dependantes, puis de la a !'unite 7. Le 31 decembre, Jes medecins noterent 
dans son dossier quc, bien que ses yeux fussent ouverts, elle ne rcagissait 
pas et restait dans un ctat critique. Le 2 janvier 1999, sa mere et ses 
enfants Jui rendirent visite. Ses yeux etaient ouverts, mais son teint etait 
jaune fonce et elle etait secouce de mouvements convulsifs dus aux degats 
subis par son cerveau. 

29. Le 3 janvicr 1999, l'h6pital rccommanda a la famillc de vcnir 
immediatement. Le dossier medical de la prison indique que Judith 
McGlinchey deceda a 13 h 30. 

30. Le rapport drcsse a la suite de l'autopsie effectuee le 4 janvier 1999 
indique queJudith McGlinchey pesait 41 kilos. II precise que si le sevrage 
de l'hero'ine peut s'accompagner de vomissements, la cause de ceux 
observes chez l'interessee ne fut jamais pleinement etablie. Des crises de 
vomissements graves auraient pu provoquer une hemorragie digestive 
haute («syndrome de Mallory-Weiss»), meme si la dechirure se serait 
tres probablement cicatrisee avant le moment ou l'interessee deceda. 
Ce phenomene constitue la cause la plus commune des hemorragies 
gastriques pouvant donncr des vomissures ressemblant a du mare de 
cafe. Si Judith McGlinchey avait perdu une quantite importantc de sang, 
devenant ainsi anemique, cela avait pu provoquer l'arret du cceur. II avait 
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pu en resulte r une les ion cerebrale par hypox ie e t une defaillance de 
plu sie urs organes, ce qui ne pouvait avoir qu'une issue fata le. 

3 1. Dans u ne lettre du 18 janvier 1999, le coroner in for ma la fami ll e 
qu ' une enque te judicia ire aura it li eu devant un jury. Vinrent temoigne r 
a !'audience, qui se tint le 6 decembre, le D" K. , medecin en chef de la 
prison, la sa:ur N., responsable des so ins infirmie rs de la prison, le 
medecin legiste auteur de l'autopsie, trois medecins des hopita ux de 
Pinderfields et de Bradford qui s'e tai ent occupes de Judith McGlinchey 
e t la mere de Judi th McGlinchey. Ce ll e-ci e ta it par a ill eurs representee 
par un solici tor, qui interrogea les temoins en son nom. 

32. Ces a uditions fir ent apparalt re qu e les ba la nces utili sees pour 
pese r Judith McG linchey en prison eta ient inexac tes et clonnai e nt des 
resultats variant de l' une a l'autre, ce lles utili sees lors de !'incarceration 
cl eJuclith McG linchey a ffi chant un ecart de 2 a 3 livres par rapport a cell es 
utilis ees au centre de sante pa r la suit e. Le D" K. exp liqua qu 'a cause de 
cett e difference ii s'eta it davantage fi e a ses impressions cliniqu es pour 
a pprecier les effets poss ibl es cl 'une eve ntue ll e perte de po ids chez Judith 
McGlinchey, ajo utant toutefois que, conscient du probleme pote nti e l, ii 
avait donne des ordres pour que le poicls de l' in teressee fllt surve ill e. II 
precisa qu e des antibiotiqu es avaient ete prescrits a Juclith McGlinchey 
pour !'infec tion de so n bras, mais qu e pendant que lques jours on ne les 
lui avait pas aclmini stres (sur Jes 20 doses qu 'e ll e aura it du recevoir en 
cinq jours, ell e n'en avait re<;u que 16) . La responsab le des so ins infir
miers, la sa:ur N., ne fut pas en mesure cl 'ex pliquer cette anomali c, 
evoqua nt simpl ement la possibilite qu e l' infirmi ere eut oub li e de signer 
la fi che des medicaments. 

33. La sa:ur N. e t le D" K. cleclarerent tous cl eux qu e Judith 
McGlinchey ne donnait pas cliniqu eme nt !' impress ion d 'et re tres malacle 
a u cours de cette pe riode . Il s ex pliqu erent qu 'elle eta it debout , se 
depl a<_;a it e t parl a it a ux autres. Le D" K. a ffirm a que les symptomes 
s'e ta ient at tenu es et que, compte tenu de sa tension arteriell e, de sa 
tem pera ture, de son pou ls e t de son a ppa rence ge ne ral e, ii ne cra igna it 
pas qu 'e ll e rut gravement malade ni qu' il f'Ut necessaire de l'envoye r cl ans 
un hopita l exterieur. On apprit que le D' K. ne trava illait pas a la prison 
les wee k-ends et en etait clone absent les 12 et 13 clecembre 1998, avant le 
co ll a psus deJuclith McGlinchey. U n medecin a tem ps pa rti e l se rendait a 
la prison les a medis ma tin; en de hors de ces momen ts-l a, la prison cleva it 
si necessaire a ppe ler un mecl ecin su ppleant. D 'ou !'absence de toute 
indica tion clans le doss ier a la date du 13 decembre 1998. La sa:ur N. 
ex pliqua qu e la me ntion inscrite pa r le personn el infirmier le 8 clecembre 
et se lon laqu ell e Juclith McGlinchey avait ete «enfermee pour form at ion» 
r envoyait a la procedure de routine en vertu de laquelle Jes pri sonni ers ne 
parti cipant pas a une seance de format ion eta ient enfe rmes clans leur 
ce llule penda nt son deroulement. 
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34. Les trois medecins qui s'uccupcrcnt de Judith McGlinchey a 
l'h6pital temoigncrent egalement sur l'ctat qui ctait le sien a sun arrivee 
et sur sa deterioration subsequente. Ils ne furent pas en mesure de dire 
avec certitude ce qui avait provoque le collapsus ou Jes saignements 
gastriques. Le D' Tobin c!Cclara que la patiente etait deshydratee a son 
arrivee a l'htipital mais qu'en raison de son ctat ii n'avait pu placer un 
catheter central qui aurait permis une analyse precise. En reponse a une 
question, il dcclara que lcs signes de deshydratation pouvaient egalcmcnt 
avoir ete le rcsultat de saignements rccents mais non d'une crise unique 
de vomissemcnt produisant une substance ressemblant a du mare de cafe. 

35. Dans le resume des preuves qu'il ctablit a !'intention du jury, le 
coroner s'exprima comme suit: 

« ( .•. ) le prl'mil'r jour.Judith fut admisl' au <'l'nlrc de santc ( ... )Le ckuxii-ml' jour, 
c'est-a-dirc le 8 dfrembre, elk fut cxaminfr park mrdecin [le D' K.], qui rcdigca unc 
note. Elle clcmcura au centre de sante, mais son rlal sc dctrriora au cours de la scmainc. 
Vous avcz cntendu qu'elle consommail de l'hl'ro'inc et l'on savait quc si ellc dcvait se 
scHer de cettc drogue, elle manifesterail probablcrncnt des symptomcs pcu plaisants 
( ... ) tels des diarrhees et des vomisscmcnts, c\Tntucllemenl des crampcs d'cstomac, 
des insomnies etc. De fait, lcs mots adrcsscs par Judith a sa mere lorsqu'cllc l'cut au 
telephone pour la prcmi(·re fois degageaient plutot !'impression qu'ellc savait que le 
sevrage serait pcut-0trc difficile mais qu'cllc (tail prclc a le supporter. 

Les temoignag-cs livrcs ne laissent aucun doute sur le fait quejuditb a beaucoup vomi 
au cours de ccttc scmainc-la. Bien qu'on lui donnat parfois des antiemetiques, ceux-ci 
agissaient tres bricvement, et !'on peut dire qu'a partir du milieu de la semaine cllc a 
\'Omi chaque jour, a un moment OU a un aulre. II ressort cgalemcnt des tcmoignages 
qu'cllc souffrait ck diarrhfr et que, d'unc manicre gcnfralc, cllc ne sc sentait pas bien. 

Son ctat nutritionnel n'ctait \Taiscmblablemcnt pas satisfaisant. Bien que des 
boissons lui fussenl administrees, ii n'etait pas possible de savoir quelle quantite de 

liquide cllc ingurgitait. On ne pouvait pas savoir si elle buvait cffectivement puis 
vomissail, ou si die nc buvait pas du tout. Aucunc mcsurc des volumes de liquides ne 

fut dTcctut'r au rnurs de cetlc semainc, et lcs vomisscmcnts se fircnt plus inlcnsif:s; a 
plusicurs reprises, le personnel du centre de santC fit Ctat de vomisscmcnts importants. 

Les notes contiennent la mention «vomissemcnls + + + •>, qui suggcre des vomisse
ments importants, et, si Judith fut examinee par lcs infirmicrcs chaque jour et par le 
medccin i1 certaincs occasions, le personnel medical ck la prison de :\'cw Hall a toujours 
cu !'impression quc Judith nc presentait pas de signcs de dcshydratation. En d'aulrcs 
termes,Judith n'ctait pas attcinte de depletion, et [le[)' K.] a expose clans sa deposition 
comment ii etait parvenu a ses conclusions. II a expliqur qu'il n'm·ait lrou,·c aucun 
veritable signe de dcshydratalion chez l'intcrcssre, ajoutanl quc, mcme avec le rcCLtl, ii 
considerait qu'unc hospitalisation nc s'imposait pas a l'cpoquc. 

Pres d\111c scrnainc aprCs son incarceration, Judith s'cffondra un matin a son rCveil 
( ... ) en presence des infirrnieres; clle vomit en grandc quantile une substance ( ... ) 
resscmblant i1 du mare de caf« ( ... ) 

Lors de !'expose des preuves, ( ... ) la question a ctc poser de savoir si Judith avail 
effectivement ctc victime d'un arret cardiaquc a cc moment-la. En fait, tous lcs 

medecins qui l'examinerent par la suite ( ... ) ont declare que cela n'avait probablement 
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pas ete le cas, mcmc s i l' interessee e ta it ce rt a ine menl tombcc en co ll a psus e t avait pu 
pe rdrc unc qua ntil e rc la ti vc mcnt impon a ntc de sang a ccl tc occas ion . Ricn n' indiqua it 

a cc moment prec is qu 'c ll c elit subi un a rrct ca rdi aquc. 

Judith McG\inchey fut tra nsponee en a mbula nce a \' h6pita l de Pinde rfi elds ( ... )OU 
cllc fut imm ed ia tcmc nt placec sous la rcsponsabil ite du D' Tobin ( ... ) D'a pres le 

di agnos tic pose pa r cc lu i-ci,Judith soufTra it pe ut-ctrc du foic cl le fa it qu 'e ll c clit vomi 
unc substa nce rcssembla nt a du ma re d e cafc donna it a pc nsc r qu 'c ll c e ta it pe ut-etre 

a tt c in tc ( ... ) d' un e hemorragie diges t ive ha utc, d'unc hcmor rag ic de l'ccsophage ( ... ) 

M"' '" Naom i Ca rt er, la pa thologiste ( ... ), a decla re lors de son a udi t ion qu 'cl lc ava il 

t rouve cl ans l'cs tomac d e Judith des res idus qui rcsscmbla ie nt a du sa ng ou a du sang 

a ltc re ( ... ) ma is e ll e a pri s grand so in de precise r qu 'c ll c n'ava it ri e n t rouvc q ui pli t 
cxp liq uer d es sa igncments cl a ns Jes organes inte rn cs de Judi th ( ... ) le sa igncment mis 

en evide nce pa r la presence cl a ns Jes vomissu rcs d 'unc substance resscmbla nt a du ma re 

de cafe pouva it avo ir ete engendre pa r le ha ut-le-ea:u r su bi parJ udi th ( .. . ) ce lui -ci avai t 

pu provoqucr un e petit e dechirure so il cla ns son a:sop hage, a la j o in tu re de l'estomac, 

so il clans la paroi de l'es tomac lui-me mc ( ... ) phcnomc nc connu sous le nom de syn

dro me de Ma llory-We iss. M"''" Carte r a tou tefois d ecla r e q u'c ll e n 'aYai t r icn consta te 
qui Jui pe rmit de conclu re en cc scns, ma is q u'unc pe tit e dechiru rc ava il t res bien pu 

sc rcso rbcr cl a ns l' imerva ll e d e qu e lqu es j ours a u moins qui s'e ta it ecou lc ava nt qu'el le 

n'exa m ine la dcpouill c de Judith. C'est la seul c ex plica ti on poss ibl e des traces de sang 

constatccs ( .. . )Cc saig nc mc nt a son import a nce : a la suit e de ccl ui-c i ( ... )Judith a perdu 

un certa in vo lum e de sa ng; du coup, son ccc ur a peut -e trc etc obli ge de bat trc plus fort ; 

cl le cta it done vra isemblablcmcnt en trcs ma uva is c ta t de same a u momcnl de son 

scjour a \' h6pi ta l d e Pindcrfi e lds. 

Le D,. Tobin a cxplique qu 'il pensa it qu e Judith McGlinchcy cta it cffccti vcmc nt 

dcshyd ratcc . II n'ava it toutcfo is pu s'cn ass ure r car ii nc lu i ava il pas e te poss ible de 

place r un ca thete r cen tra l. S' il ava it c te e n mcsurc de le fa ire, pcut-c trc ccla l'aurait-il 
aide cla ns son diagnos tic( .. . ) II est cla ir quc d 'apres Ju i ccr ta ins eleme nt s do nna ient a 
pe nsc r q ue J udith eta it des hydra tec , mernc s i le person ncl medica l de !\cw H a ll a,·a it 

es time j ou r a prcs j our q u'el\e ne l'e ta it pas. 

Le 15 dccembre a u ma tin ( ... ) , Jud ith fu t ma lhc urcuscrnc nt victirnc d ' un arrct 

ca rd iaq uc, e t l'on es tima que ce la ava it dli cmralnc r un ma nquc d 'oxy~c n e ( ... )Son cc r

veau a ura it cte prive d 'oxygcne, cc qui a ura it c nt ralnc une les ion cc rebra le pa r hypox ic. 

( ... ) L'a utops ie ( .. . ) a rcve lc la ca use du dcccs. Le D' Carte r a c te en rnes urc d e 

confirrner q u' il s'ag issail d ' unc les ion cerebralc pa r hypox ic (rnanque d'oxyge nc cl a ns 

le ec rvca u) du e a un a rrct ca rdi aqu c, quc le D,. Cart er a a t t ribu e a une he morrag ie 
d igest ive hau tc, d 'o rig inc ind ctcrmincc ( ... ) » 

36. Le coroner invita le jury a rendre un ve rdict de mart due a des causes 
na turell es ou un verdict ouve rt. Le jury rendit a l' unanimite un ve rd ict 
ouve rt. 

37. Des ireux de form e r des recours internes a fin d 'obtenir reparation, 
Jes trois requ erants solliciterent et obtinre nt !'aide jud iciaire. Sous le 
couve rt d 'un e lettre datee du 12 fevri er 1999, leurs solicitors envoye rent 
a u Treasury Solici tor un e mise en demeure (notice ef isrne) Jui dema ndant 
d e d ivu lguer les dossiers med ical e t pen itenti a ire concernant Judith 
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McGli nchey aux fins d 'une demand e en reparation pour le deces de cett e 
derni e re. 

38. Dans un rapport du 13 septembre 2000, le medecin consul te par les 
requerants declara notamm ent ce qui su it: 

«Sc ion moi, d es vomissemenls rcpctcs pcuvc nt CL re assoc ics a Liil SC\Tage de 

l' hcro'inc. J c nc me sui s j a ma is occupc pe rsonncll c mcnt de pa ti cm s e n cure d e dcs in

Lox ica tion, mais jc dais avoucr qu e jc scrais trCs gC nC d)avoir a trailer Lill patient 
vo missa nt d e fa<;o n repelee sans pouvoir employe r des liq uidcs int rave incux , sans 

pouvo ir aclministrc r d es a nti e mctiqu cs pa r la vo ic int ravc incusc , e t sans pouvo ir 

controlcr fr cqu cm mc nt la compos ition sa ngui ne. 

( ... ) Judith accusa it un c sCvCrc carencc ponclCralc. 

Son mau, ·a is cta l nutritionnc l genera l Cla it trcs sli rcmcnt a ncicn et probable mc nt li e 

a sa consomma tion d 'hero·inc, ma is des cri ses pro longccs de vo misscmcnt s, qu c ll e quc 

fli t !cur cause, e ta ic nt de nature a provoq uc r Ires ra piclcmcnt un grave desequi li brc de 

sa compos ition sanguine. lnd ependa mmc m des pe rturbat ions elcctrolytiqu es e t de la 

cl cshydra ta ti on, ii e ta it tr i:s probable qu 'cl lc c prouvc des d iffi cultes a ma intc nir son 

ta ux de g lycC mi e a un nivea u norm a l, cl a ns la m cs urc ol1 c ll c n'ava it. pas de rCscn·cs 

cl ' hydra tcs de ca rbonc suscc ptibl cs d 'e tre util isccs pa r son corps lorsqu 'c ll c n 'e ta it pas 

ca pa ble, e n ra ison d e ses vomi ssc ments repetcs, d 'abso rbcr des nutrim ents adcqu a ts de 

son sys tCn1c gas tro-intcs tina l. 

Pa rcille s itua ti on pe ul faire na\tre un ce rcl c vicic ux. U n fa ib lc ta ux de glyce mic pcut 

lui -m Cm c e ntr ain e r des na usCcs e t des vo misscm c nt s. D e no mbrc uscs vo ics n1C ta

boliqu cs pcuvcn l s'c n trouvc r de rcg lecs. Le s uj c t pc ut dcvcnir irri ta ble. Le d cg re de 

consc ience pcut c trc grave mcnt clim inu e, Cl le pa ti ent peut mc mc tom bcr cl a ns le coma. 

II es t parfois trcs di fficil e, mc me pour des clin icicns comm c les anes thcs is tcs, qui sont 

ha bitu cs a introduire des a iguill cs, d 'admini strc r des med icame nts pa r la vo ic intra 

vc in cusc a des Lox icomancs intravc incux. Un ca th C. tc r ce ntral es t souvc nt nCcessairc. 

Longs e t comport anl souvc nt plus d 'unc lumierc, ccs ca theters spec ia ux sont introcluits 

cla n · lcs g ros va isscaux prochcs du ca:ur . .Jc nc pc nse pas quc le medccin pcnit cn ti a irc 

ordina irc a il le savoir-faire requis pour introduirc un tc l ca the te r. 

II es t prefe rable qu e ces ca theters so ient poses a l' hopita l pa r du pe rsonnel 

compe te nt. Un c fois le catheter introduit , sa pos ition ( ... ) doit c tre controlec pa r radio 

ava nt qu 'on nc l'e mploie pour adm ini strer des medica me nts Cl d es liquid es . L'c ntrctic n 

de ccs ca the ters d cma nde des soins infirmic rs qua lifi es et asc ptiqucs ( .. . ) 

.J'a ura is tc nda ncc a a ttribuer !'agita tion et le ma nqu e a ppa rent de coopera t ion 

montres par Jud ith a prcs son adm iss ion ( .. . ) e t ava nt son second co llapsus a un e 

irrit a tion cercbra lc. Unc irrit a tion cc rc bra le suit souvc nt unc pe riodc d ' hypoxie 

ce rcbralc. O r Judith a cc rta inc mcnt ctc att cint c clans unc cc rt a inc mcsure d e pare ill c 

hypox ic a u moment de son col la ps us [e n pri son], e t ce ttc hypoxic a c!O sc poursui vrc 

jusqu 'au mome nt ou l'on tcnta de la rca nim er a Pindc rfi c lds ( .. . ) 

Le sa ig nc mc nt survc nu pa r la suit e, apres un c pc ri od e de vo missements rcpe tes e t 

violc nts, a cc rta incme nt pu ctrc provoque pa r le synd rome d e Ma llory-\'Vciss , a insi 

qu 'il es t suggerc ( ... ) cl a ns le ra pport cl 'autopsic. 

SiJudith ava il ere admise plu s tot a l'hopita l, ii aura it ma lgre tout pu s'ave rcr diffi cile 

d 'enrayc r scs vomisse ments et , comptc tc nu du de la brcmcnt de son eta t d e sa ntc 

gene ra l e t de son e ta t nutritionnel, si le sa ig nc mcnt trouva it sa source cl a ns un 

syndrom e de Ma llory-\'\lc iss, ii aura it de loutc fa c;o n pu sc produirc, ma is Judith 
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n'aurait pas soufTert cl 'u nc tcl lc cl cshycl rata t io n ct/ou de tc ls trou bles biochim iques, e t 

les conseq uences de l'hcmorragie a u raicn t prohablement ctc moins graves. 

Autrc ment , si Jes vo missc mcnts ava ic nt pu Cl rc a rrctcs p lus tot , la s ui te t rag iqu e des 

CvC ncmcnts au rait evc ntu c ll cment pu Ctrc Cvit Cc. » 

39. Dans son op inion du 30 octobre 2000, le conse il des reque rant s 
decla ra qu 'au vu dudit ra pport medical ii n 'y avait pas assez de preuves 
pour e ta blir le li en de causa lit e neccssaire e ntre le deces de Judi t h 
McGlinchey e t la negli ge nce supposee avoir ca racter ise les so ins lui ayant 
ete di spe nses pe nda nt sa detention. Les requ erants n' introdu isirent done 
pas d'act ion en negligence . 

II. LE DROIT INTERNE PERTINENT 

40. Toute pe rsonn e qu i subit un dommage phys iqu e ou psychia triqu e 
pa r la fa ute d 'autru i pe ut in tenter un e action e n dommages-int erets. 
L 'aggrava tion d 'un etat ex istant est const itu tive d 'un tel dommage. Une 
fa ute provoqua nt un t ro uble ou blessant les se nt ime nts sans causer de 
dom mage ou d 'aggravat ion sur les pl ans phys ique ou psychia triqu e ne 
donne pas droit a des domm ages-intere ts a u plaignant. Toute ac tion e n 
repa rat ion d 'un domm age corporel pouva nt et re in te ntee pa r un e per
sonn e de son vivant subsistc en rave ur de sa success ion et peut et re 
menee apres sa mort . 

4 1. Les recla mat ions fa isant suit e a la mort d ' un e personn e provoquee 
pa r un e faut e de negligence sont intentees sur le fo ndement de la loi d e 
1976 sur les accidents mortels (Fatal Accidents Act 1976) ou sur ce lui de la 
loi de 1934 porta nt diverses dispos itions de reform e du droit (Law Reform 
(Miscellaneous Provisions) Act 1934). La premiere loi pe rme t a ux personn es 
qui e ta ient a la cha rge du defun t de toucher une ind emnite pour la perte 
de leur souti en. Elle es t a visee com pensatoire et, m is a pa rt la somm e 
forfait a ire de 7 500 livres sterling a llouee en cas de mart du conjoint ou 
d 'un enfa nt mineur de dix-huit a ns, l' indemnite est fon ct ion du souti e n 
fin ancier perdu. La seconde loi perme t de touche r des domm ages
in terets pour le compte de la success ion du defunt ; l' indemnite pe ut 
couvrir les d ro its d 'action qu e posseda it le dffunt a u moment de sa mort , 
a insi qu e les rra is d 'e nte rreme nt. 

EN DROIT 

I. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 3 DE LA 
CO NVENTION 

42. L'articl e 3 de la Conve nt ion es t a insi li bell e : 

«NuJ nc peu t e lre soum is a Ja torture n i a des pe incs OU trai tcments inh umai ns OU 

degrada nts. » 
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A. Arguments des parties 

43. Les requerants alleguent que Jes autorites carcerales ont fait subir 
un traitemcnt inhumain et degradant a Judith McGlinchey pendant sa 
detention. Elles seraient restees en defaut de Jui administrer Jes 
medicaments qui Jui avaient ete prcscrits pour son asthme et pour son 
sevrage de I'heroi"ne. En unc occasion, elles se serairnt deliberement 
abstenues de Jui faire une injection afin de la punir de son comportement 
difficile. Elles l'auraient egalement laissee se deshydrater et vomir, et 
elles auraient repousse de fac;on injustifiee son transfcrt a un htipital civil 
OU elle aurait pu etre soignee par un personnel competent. Elles l'auraient 
obligee a nettoyer ses vomissures clans sa cellule et elles l'auraient laissee 
couchee clans son vomi. Les requerants soulignent l'etat de vulnerabilite 
clans lequel se trouvaitjudith l\IcGlinchey, la durec de la periodc au cours 
de laquelle elle a souffert de sympttimes graves, et le fait qu'clle n'etait 
pas un detenu a haul risque. 

44. Le Gouverncment affirme pour sa part quc Judith McG!inchey 
rcc;ut les medicaments necessaires a son sevrage et fut transferee a 
l'hopital des qu'il apparut que son etat exigeait des soins mcdicaux plus 
intensifs quc ceux que la prison pouvait Jui dispenser. On lui aurait 
ainsi administre des anticmctiques par injection a plusieurs reprises, 
conformemcnt a la 1xescription du mcdecin de la prison. La raison pour 
laquelle une dose d'anticmctiqucs nc lui fut pas administree le 8 decembre 
1998 tiendrait a une instruction du ml-dccin, qui avail constate une baisse 
de sa tension arterielle. Rien ne prouvcrait par ailleurs qu'ellc ait CU a 
nettoycr son proprc vomi, le personnel infirmicr ctant normalcment 
charge de cc genre de tache. Quant au fait qu'clle etait couverte de 
vomissures !ors de son arrivee a l'hopital, ii s'expliquerait par l'urgence 
de son transfcrt au moment de son collapsus et non pas par un refus 
deliberc de la !aver. 

B. Appreciation de la Cour 

1. Principes generaux 

45. La Cour rappelle qu'un mauvars traitement doit atteindre 
un minimum de gravite pour tomber sous le coup de !'article 3. 
L'appreciation de cc minimum est relative par essence; clle depend de 
!'ensemble des donnecs de la cause, et notamment de la dun,;e du traite
ment, de ses effcts physiques et/ou mentaux, ainsi que, parfois, du sexe, de 
!'age et de l'ctat de sante de la victime (voir, par exemple, I'arret Tekin 
c. Turquie,9juin 1998,Rerneildesarretsetdecisions 1998-IV,p.1517,§52). 

46. L'articlc 3 de la Convention impose a l'Etat de s'assurer que tout 
prisonnier est cletenu clans des conditions qui sont compatibles avec le 
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res pec t de la <lignit e humaine, qu e les modalit es d 'execution de la mes ure 
ne SO UITi ett ent pas ]' int fresse a une detresse OU a une e preuvc d 'un e 
in te nsite qui excede le niveau inevita bl e de souffra nce inhe rent a la 
deten t ion et que, eu ega rd a ux ex igences pratiqu es de l'empri sonnement , 
la sa nte et le bien-et re du prisonnier sont ass ures de mani ere adequ ate, 
nota mm ent pa r !'administra tion des so ins medicaux requis (voir, mutatis 
mutandis, les a rrets Aerts c. Belgique, 30 juill et 1998, Recueil 1998-V, p. 1966, 
§§ 64 et suiv., e t Kudla c. Pologne [GG], n° 302 10/96, § 94, GEDH 2000-XI) . 

2. Aj1plication en L'espece 

47. La Gour ra ppe ll e que les requ fra nts ont exprim e un ce rta in 
nombre de g ri efs re prochant a ux a utorit es ca rcfrales d 'avoir inflige un 
traite me nt inhu ma in et degrada nt a Judith McGlinchey, le Gouve rn e
me nt soutena nt pour sa pa rt que ce ll e-ci rec;ut les tra item e nts adaptes a 
ses symp t6mes de sevrage et fut t ransferee a l' h6pita l des qu ' il a ppa rut 
qu e son etat exigea it des soins medicaux plu s in te nsifs que ceux qu e la 
pri son pouvait di spe nser . 

48. En ce qui conce rne !'all ega tion se lon laqu e ll e les a u to ri tes 
carcfrales se sont delibfre men t abste nues, en gui se de chat im ent , 
d 'administrer a Judi th McGlinchey le med icame nt (l a Lofex idin e) q ui lui 
ava it ete prescr it pour son sevrage, la Gour note qu e d 'apres la fi che de 
sui vi medica l la dose de cet te substance qui aura it normaleme nt du etre 
admini stree le 8 dece mbre 1998 a midi ne le fu t pas. Les requ fra nts 
affirmcnt qu ' il s'agissait la d 'une m es ure visant a punir l'int fressee pour 
son compor te me nt diffi cil e . Le Gouve rneme nt sout ien t pour sa pa rt que 
c'es t le medecin qui donna l'o rdre de ne pas admini strer la Lofex idine a 
Judith McGlinchey a u motif qu e sa tension a rt er iell e avait chute. Ge tt e 
these se t ro uve confirm ee pa r la fi che des tra itements, dont ii resso rt que 
la te nsion de Judith McGlinchey devait et re cont r61ee ava nt chaque 
administra ti on de ce medicament et qu 'une te nsion basse fut effec tive
ment cons ta tee ace mom ent. La fi che de suivi medica l attes te ega leme nt 
qu e le medecin avait examine Judith McGlinchey ce matin-la e t signe la 
fi che d 'admini stra tion des medicame nts. 

49. S'il es t indique cla ns les notes infirmi e res, a la suit e de la men
tion conce rna nt la non-administra t ion de la Lofex idine, que Judith 
McGlinchey j eta un e tasse de t he a t rave rs la sall e et fu t e nsui te 
« enfe rm ee pour form a tion », ii es t a ppa ru !ors de l'enque te judicia ire qu e 
cette mesure co rres pond a it a la prat ique normale, suivant laque ll e les 
de te nus qui ne se renda ient pas a une seance de form a tion res ta ie nt 
enfe rmes cl ans leur ce llule a u cours de ce ll e-ci. La Gour consta te done 
qu ' il n'es t pas eta bli que des so ins dest ines a soulage rJudith McGlinchey 
de ses sympt6m es de sevrage lui a ient ete re fu ses a titr e de punition. 
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50. En cc qui conccrnc !'allegation selon laqucllc Judith McGlinchey a 
rte laissec dans son HJmi, le Gouvernement obsen·c qu'elle rcsultc de 
declarations du personnel de l'hopital d'apres lesquelles Jes chcvcux et 
Jes vetements de Judith McGlinchey etaient couverts de vomissures a son 
arrivee. II ressort de la fiche de suivi medical et des notes infirmicrcs que 
!'on n'avait pas constate de vomisscments pendant la nuit mais que 
Judith McGlinchey eut un collapsus en vomissant le matin. Compte tenu 
de l'urgence du transfert de l'interessee a l'hopital, la Cour estime que la 
circonstance que les autorites carcerales n'ont pas fait le nccessairc pour 
d'abord la debarrasser de ses souillures nc pcut faire conclurc a un 
traitement qualifiable de degradant. Quant a !'assertion scion laquelle 
Judith McGlinchey a ete astreinte a nettoyer son propre vomi, ainsi que 
l'interessce l'aurait declare a sa mere, elle ne se trouve confirmee ni par le 
dossier medical ctabli a l'hopital ni par celui tenu a la prison, meme si une 
note mentionne que Judith :\kGlinchcy refusa de nettoyer sa cellule. Le 
Gouverncment, se fondant sur une declaration de la responsable des soins 
infirmiers, affirmc qu'il s'agissait la d'une obligation generale de range
ment, et non d'une mesure censee repondre a une crise de vomissements. 
II precise que suivant la pratique en vigucur ii revenait au personnel 
infirmicr de nettoyer Jes vomissures pouvant se trouver sur le sol ou 
ailleurs clans la cellulc. La Cour estimc que lcs elements de preuvc dont 
elle dispose ne lui permcttcnt pas de formuicr Unt' conclusion a CC sujet. 

51. En cc qui concerne !'allegation scion laquellc on n'a pas administre 
aJudith McG!inchey de medicaments pour son asthmt>, la Cour relcvc que 
d'apres les notes infirmicres des inhalatcurs furent remis a l'interessee au 
coUJ·s de la nuit du 7 deccmbre 1998, lorsqu'on s'aperc;ut que sa respiration 
etait sinlantc. Quant a l'irregularite de !'administration des antibiotiques 
destines au bras de Judith McGlinchey, ii apparalt quc sur Jes vingt doses 
qui devaicnt etre donnccs en cinq jours, quatre furent omises. La sccur N. 
fut incapable d'expliquer cette anomalie !ors de l'enquete judiciaire, 
suggerant simplcmcnt que l'infirmiere avait prnt-etre oublic de remplir 
la fiche des medicaments. Dans un cas comme clans l'autre, ii est 
regrettable que la procedure n'ait pas ete rcspectee. Cela etant, la Cour 
ne releve clans Jes documents qui lui ont ete prescntes aucun element 
attestant que cette carence ait eu un effet prejudiciable sur l'etat de 
Judith McGlinchey OU Jui ait cause de l'inconfort. 

52. Enfin, la Cour a examine le grief scion lequel Jes autoritcs n'en ont 
pas fait assez, ou n'ont pas agi assez rapidement, pour soigner les 
symptomes de sevrage de l'hero"ine prescntes par Judith McGlinchey ou 
pour empecher ses souffrances ou une aggravation de son etat. 

53. La Cour rappelle que Judith McGlinchey fut examinee par une 
infirmiere !ors de son incarceration, le 7 decembre 1998. Le 8 decembre 
1998, ellc fut examinee par le D' K., medecin en chef de la prison, qui 
prcscrivit des traitements pour ses differents problemes. Pour le sevrage 
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de l'hero"ine, le Dr K. prescn v1t a u depa rt un medicame n t a ppe le 
Lofexidine. U ne <lose de ce m edicam ent fut omise a midi a u motif qu e la 
te nsion a r teriell e de l' interessee e ta it trop basse. Le I 0 decembre 1998, le 
D ' K. examina a nouveau Judith McGlinchey; ii prescrivit une inj ecti on 
intra muscula ire pour la so ulage r de ses symptomes de sevrage, qui 
perdura ient. II ne cons tata pas de signes de des hydrata tion e t se fi a 
plus a ses impress ions cliniqu es qu 'a la ba isse appa rente du poids de 
Judith McGlinchey, qui n'accusa it plus qu e 43 kil os sur la ba la nce, a pri:s 
avoir init ia lement ete pesee a 50, les bala nces utili sees !ors de !'ad m iss ion 
e t ce ll es employees a u centre de sante etant reputees ne pas donner le 
me m e res ulta t. Conscie nt tout efo is d 'un probl em e poten tie l, ii o rclon na 
que !'on surveill e le poids de l'interessee . Le 11 decem bre 1998, ii 
exam ina a nouveau Judi t h McG!inchey, ne clece la a ucun s io-ne de 
des hydra tat ion e t est im a que l'e tat de l' inte ressee e ta it ge neralement 
stable. II orclonna une aut re inj ection, qui eut a ppa rem ment un ce rtai n 
e ffe t puisqu e Juclith McG!i nchey pu t garcle r des liquicles pendan t le reste 
de lajournee. II prescrivit des closes ora les cl 'ant iem et iq ues a ad m inis trer 
le samecli et le di manche. II resso rt des no tes infi rmi eres q ue le personne l 
infirmie r administ ra des a nti-na useeux lege rs a Judith McGlinchey au 
cours de cette periocl e pour la sou lage r ; ii l'encouragea ega lemen t a 
avaler des li q uides. 

54. S' il appa ral t done q ue l'e ta t de Jucli t h McG!inchey fut regu li e re
me nt controle en tre le 7 et le 12 decem bre 1998 et que le co rps med ical 
et infirm ier pr it des mesures pour a tt enu er Jes sym ptomes de sevrage de 
Judi t h McG!inchey, la Cour constate q ue ce ll e-ci vo mi t de fac;o n repetee 
a u cours de ce tt e per iode, s'ali mc nta tre pe u et perd it un poids 
importan t, quoiqu e indetermin e. D es inj ecti ons Jui fur en t ce rt es fa ites a 
cl eux rep rises, ma is el les eu re nt tout a u plus un effet a court term e, et le 
11 decembre 1998 a u so irJudi t h McG!inchey se rem it a vom ir. Aux ye ux 
de la Cour, ii est clifficil e d 'affir mer q ue l'e ta t de l' in teressee se fUt 
a meJiore ace Staci e. 

55. Les deux jours qu i su iviren t eta ient un samedi et un di manche. 
Confo rme me nt a !'orga ni sati on du personn el de la pri son, le D ' K. n'eta iL 
pas de se rvice. U n medecin suppJean t se rendi t a la pri son le samedi 
12 decem bre a u mat in , ma is ii ne resso rt pas de la fi che de uivi med ica l 
qu ' il a it examine Judith McGlinchey. Le restant du week-e nd , le personn e l 
infirmier devait en cas de beso in appe ler Lill medecin de ]'exter ie ur O U 

prevo ir un t ra nsfe rt a l' hopita l. II appa ral t a insi qu e Judith McG!inchey 
resta de ux jours sans voir un medecin. Le 12 decembre 1998, sa te mpe
rature, sa te nsion a r terielle et son poul s fu rent enreg is t res comme 
no rma ux. Cependa nt, e ll e vo missa it toujours et son poids tomba a 
40 kilos. E ll e avait done perdu troi s kilos depuis le 9 dece mbre et peu t
etre clix kil os cl epuis son incarcera ti on, cinq j ours a uparavant. Malgre 
cet te aggravation, le pe rsonn el infirmier jugea q u' il n'y ava it pas li eu d e 
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s'alarmer et qu'il ne s'imposait pas de solliciter l'avis d'un meclecin sur 
l'etat de la prisonniere. 

56. Le Gouvernemcnt fait remarquer que des signes positifs furcnt 
constates au cours de cette periode: Judith McGlinchey dorm it mieux la 
nuit et prit un repas leger le 13 decembre. II n'en reste pas moins qu'elle 
vomit le samecli et le dimanche, notamment apres le repas en question. Le 
D'" K. souligna que ses signes vitaux etaient constamment demeures clans 
la normale, precisant qu'en principe une personne souffrant de deshydra
tation grave se montre fatiguee et presente des symptomes physiques 
reconnaissables, que Judith J\kGlinchey ne manifcstait pas. Le D' Tobin 
incliqua toutefois !ors de l'enqucte judiciaire que si en raison du fait que 
!'on n'avait pu introduirc Lill catheter central ii n'avait pas ete etabli par 
un examen spccilique quc Judith .\IcGlinchey etait deshydratce !ors de 
son entree a l'hopital, l'interessee montrait tout de mcme des signes 
forts de deshydratation. Si ces signes pouvaient s'expliquer par une perte 
de sang importante, unc crisc unique de vomissement d'une substance 
ressemblant a du mare de cafe n'offrait pas une explication suffisante. 

57. Les preuvcs prescntecs a la Cour indiquent qu'au matin du 
14 decembrc 1998 Judith McGlinchey, une hero"inomane dont l'etat 
nutritionncl et general n'etait pas bon !ors de son incarceration, avait 
perdu beaucoup de poids et hait deshydratee. Cct ctat rcsultait d'unc 
semaine de vomissements pour l'esscntiel non controles et d'incapacite a 
manger et a gardcr des liquidcs. Source de dctresse et de souffrancc pour 
Judith McGlinchey, cette situation representait egalement une grave 
menace pour sa sante, comme le montra le collapsus dont elle fut victime 
par la suite. Comptc tenu de la responsabilite qui incombe aux autoritcs 
carcerales d'apporter les soins medicaux rcquis aux detcnus, la Cour 
constate que Jes exigences de !'article 3 de la Convention n'ont pas ete 
respectees en l'espece. Elle releve a cet egard que Jes autoritcs carcerales 
n'ont pas pris Jes mesures qui auraient permis d'etablir avec exactitude la 
perte de poids de Judith McGlinchey, facteur qui aurait du alerter la 
prison sur la gravite de l'etat de l'interessee mais qui fut largement 
ignore en raison des ecarts entrc Jes balances. L'etat de la prisonniere ne 
fut pas surveille par un medecin au cours du week-end, periode pendant 
laquelle son poids baissa encore sensiblement, et Jes autorites carcerales 
omircnt de prendrc des mesurcs plus efficaces pour soigner l'interessee: 
clles auraient pu par exemple l'envoyer a l'h6pital afin de permettre 
!'administration de medicaments et de liquides par la voie intraveineuse, 
OU chercher a obtenir ('assistance de personnes plus competentcs pour 
enrayer Jes vomissements. 

58. La Cour conclut que la manicre dont les autoritcs carcerales 
se sont occupecs de Judith McGlinchey a cnfreint ('interdiction des 
traitements inhumains ou degradants prevue par l'article 3 de la 
Convention. 
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II. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 13 DE LA 
CONVENTION 

59. Aux te rm es de !'articl e 13 de la Conve ntion: 

«T o u1 c pcrsonnc do nt lcs clroi1s e t libert cs rcconnus clans la( ... ) Conven tion 011 1 c1c 

vio lcs, adro it i1 l'octroi d ' un rccours cffect if dcva nt unc ins ta nce na1iona lc, a lo rs mcmc 

qu c la viola tio n a u rail c lc commi sc pa r d es pc rsonncs ag issant cl a ns l'cxc rcicc de !cu rs 
f onctions offi c ie ll cs. » 

A. Arguments des parties 

60. Les requ erants soutie nnent qu ' il s ne disposaient d 'aucun recours 
adequ a t pour denoncer le tra itement rese rve a Judith McGlinchey !ors 
de sa dete ntion ou les defaill a nces de la ges tion et de la politique 
penite ntia ires ayant rendu poss ibl es !'aba ndon et les ma uva is tra ite
me nts dont ils est im e nt qu e l' interessee a ete victime. Le succes d 'une 
action en neg li ge nce eta it Lributa ire de l'e ta bli sse menl d 'un li e n d e 
cau a lite entre les fa its incri m ines et le deces et/ou les dommages 
corpore ls subis pa r la dffun te; or pa reil li en n'ex iste ra it pas e n l'espece. 
Le tra iteme nt en cause n'e n sera it pas moin s inhum a in e t degracl a nt, a u 
sens de ['a rticl e 3 de la Conve nt ion. II n'au ra it ex iste a ucu n a u t re recours 
susceptibl e d 'aboutir a un e reparat ion et a une reconna issance de la 
viola tion commi se. 

6 1. Le Gouve rnement a ITirm e pou r a pa rt que, com me l'ex igea it 
!'article 13 de la Conve ntion, des recours e ta ient cli sponibl es. Judith 
McGlinchey aura it pu utili se r le sys teme de pl a intes interne a la pri son 
pour critiquer la ma ni ere dont e ll e eta it traitee . Des conditions 
intolerabl es de de tention aura ie nt egalement pu e tre invoqu ees a l'appui 
d 'une dema nd e de cont ro le juridictionn el. Les requerants aura ient e u le 
choix entre dive rses causes d 'action , pa rmi lesqu e ll es la neglige nce e t la 
fau te cl ans l'exe rcice d 'une fonction publique (miifeasance in public ef!ice) . 
On ne pourra it pas dire en l'espece qu e le droit interne n'offrait a ucun 
recours susceptible de pros pere r. Le fa it qu e Jes requ erants e ta ie nt cl ans 
l' imposs ibilitc de pro uve r ['ex is te nce d ' un e fa ute de negli ge nce a part ir 
des fa its ne s ignifi era it pas qu 'aucun recours n'e ta it di sponibl e. 

B. Appreciation de la Cour 

62. La Cour ra ppe ll e qu e ['articl e 13 gara ntit ['ex is te nce en d ro it 
inte rne cl 'un recours pe rm etta nt de s'y preva loir des dro its e t libert es d e 
la Conve nt ion, te ls qu ' ils pcuvent s'y trouve r consacres. C ett e di spos ition 
a done pour consequ ence d 'ex ige r un recours inte rne pe rm ettant 
l'examen du conte nu d ' un «gri ef dffe nda bl e» fo nde sur la Conve ntion et 
l'octroi d 'un redresseme nt a pproprie, meme si les Eta ts cont ractants 
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jouissent d'une certaine marge d'appreciation quant a la manicre de se 
conformer aux obligations que leur fait cette disposition. La portfr de 
!'obligation decoulant de !'article 13 varie en fonction de la nature du 
grief que le requcrant tire de la Convention. Toutefois, le recours exige 
par !'article 13 doit ctrc « effectif» en pratique comme en droit (arrets 
Aks<ry c. Turquie, 18 decembre 1996, Recueil 1996-VI, p. 2286, § 95; Aydzn 
c. Turquie, 25 scptembrc 1997, Recueil 1997-VI, pp. 1895-1896, § 103; Kaya 
c. Turquie, 19 fevrier 1998, Recuei/ 1998-I, pp. 329-330, § I 06). 

63. Lorsquc la \'iolation concerne Jes articles 2 et 3, qui sont les 
dispositions Jes plus fondamentales de la Convention, une indemnisation 
du dommagc moral decoulant de la violation doit en principe etre possible 
et faire partie du regime de reparation rnis en place (Z et autres c. Royaume
Uni [GC], n" 29392/95, § 109, CEDH 2001-V). 

64. Sur la base des elements de preuve presentcs en l'espcce, la 
Cour a constatc que Judith McG!inchey a subi en detention avant son 
collapsus des traitements inhurnains et dcgradants, au sens de !'article 3 
de la Convention, dont l'Etat dffendeur est responsable. Les griefs des 
requerants rcvctent clone un caractcrc dCfendable aux fins de !'article 13 
combine a\'l'c !'article 3 de la Con\'ention (arrets Boyle et Rice c. RO)'aume
Uni, 27 a\Til 1988, seric A n" 131, p. 23, § 52; Ka)'a, cite plus haut, 
pp. 330-331, § 107; Ya1a c. Turquie, 2 scptcmbrc 1998, Recueil 1998-VI, 
p. 2442, § 113). 

65. Le Gom·crnement a fait etat de recours internes a la prison que 
.Judith McGlinchey aurait pu exercer pour se plaindre de mauvais 
traitements avant son deccs. La Cour rcleve toutefois que ces rccours 
n'auraient pas permis a l'interessee d'obtenir reparation pour lcs 
souffrances deja subies. Dans sa decision sur la rece\'abilite, elle a deja 
constate qu'une action en negligence ne peut prosperer devant Jes 
juridictions civiles lorsque le comportement incrimine n'a provoque 
ni prejudice eorporel ni dommage psychologique. Par ailleurs, ricn ne 
permet de dire qu'une procedure de controle juridictionnel, que Judith 
McGlinchey aurait pu engager en arguant que la prison avait manque a 
son obligation de prendre correctement soin d'elle pendant sa detention et 
qui aurait pu constituer un moyen d'obtenir un examen de la fac:;on dont 
les autorites carcerales s'aequittaient de leurs obligations, aurait pu 
dcboueher sur l'octroi de dommages et interets a un autre titre. Si le 
Gou\'ernement soutient que cette impossibilite de faire accueillir une 
demande de dommages-intcrets decoulait des faits de l'espece et non 
d'une laeunc juridique, ii n'cn clemeure pas moins que le clroit anglais ne 
permet pas cl'obtenir reparation pour lcs souffrances et la dctressc que la 
Cour a jugc ci-dessus resulter d'une violation de !'article 3 de la 
Convention. 

66. II faut examiner si, dans ce contexte, !'article 13 exige que soit 
offerte la possibilite d'obtenir reparation. La Cour ellc-meme accorde 
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souven t une sat isfact ion eq uitab le en pare il cas, reconna issant qu e la 
<luul eur , le stress, l'ango isse e t la fru stra ti on re nde nt a pproprie l'octro i 
d'une indemnite pour dommage mora l. Da ns le cas d 'une violation d es 
art icles 2 ou 3 d e la Conve ntion, qui cons titue nt les dispositio ns les plus 
fon dame nta les d e ce ll e-ci, un e ind emnisat ion pour le dommage mora l 
provoq ue par la violat ion doit e n principe fa ire pa rt ie des formes de 
re paration dispon ibles. 

67. La Cour conclut done en l'es pece que Judith McGli nchey- ou les 
requerants agissant en son nom apres sa mort - a urait du pouvoir 
in trodu ire un recours en reparation pour le dommage moral sub i pa r 
cl le. D es lors qu ' il n 'ex ista it pas d e recours donnant acces a un 
m ecanisme permettant d e fa ire examin er la quali te des soins ap portes a 
Judith McG linchey en prison et offrant la possibili te d 'obtenir un e 
indemnisat ion, ii y a eu vio lat ion de !'articl e 13 d e la Convent ion. 

III. SUR L'APPLICATION DE L'ARTICLE 4 1 DE LA CONVENTION 

68. Aux termes de I 'art icle 4 1 de la Convention, 

«Si la Cour declare qu ' il y a eu violation de la Convclll ion ou d e scs Protocoles, Cl si le 

droit internc de la 1-lautc Pa rti c colllraclan te nc pcrmc l d 'cffacer qu 'irnparfait cmcnt les 
consequences de cet te Yiolatio n, la Cour acco rd c a la pani c lcscc, s ' il y a li eu, un c 

sat isfact ion equitab le.» 

A. Dommage 

69. E n leur qua li te d' heriti ers de Judi t h McGlin chey, les requerants 
so lli citent d es domrnages et interets pour le tra itemcnt qui fut reserve a 
l'interessee. A titre personnel, il s demandent egaleme nt reparation pour 
le choc e t la detresse que leur ont causes les souffrances d e Judi th. Il s 
a ffirm e nt que ce ll e-ci a re<$ u des so ins rncd icaux insuffi sants e t inade
quats, et a a ins i souffert inu tilerncnt, conna issant sept jours de vom isse
m ents continu s, un e incapacite a manger ou boire, et une µeur e t un e 
cletresse rn enta le a igues, associees a la conviction qu 'e ll e a ll a it rnourir. 
Il s a ll egue nt ega lerne nt qu e les a utor ites ca rcera les cont ra ign irent 
l' interessee a nettoye r ses propres vomissures et la pun irent en omettant 
de lui adm inistrer un medicame nt. Il s dis ent e nfin avo ir eprouve de la 
detresse e t de l'angoisse e n prenant connaissance d es conditions cl ans 
lesqu e ll es Judith McGlinchey passa ses ultim es jours et heures d e 
I ucidit e. Il s rec lament un e sorn me d e 20 OOO livres sterling (GBP). 

70. Le Gouve rn erne nt n'a pas formu le d 'observa tions sur ces 
clemandes . 

71. La Cour rappe ll e qu'e ll e a constate une violat ion d e l'article 3 a 
ra ison du caracte re d eficie nt des so ins prod igues a Judith McGlinchey 
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pendant sa detention. Elle ajuge par cont re qu'il n'avait pas etc ctabli que 
Judith McGlinchey efit ctc forcee a nettoyer ses propres vomissures OU 

qu'on eGt omis de lui administrer un medicament pour la punir. Notant 
qu'une grande partie des souffrances de l'intercssee etait lice a son 
sevrage de !'heroine lui-meme mais que le fait que les autorites 
carcerales n'ont pas pris de mesures plus efficaces pour combattre ses 
symptomes de sevrage et pour faire face a !'aggravation de son etat a 
certainement contribue a sa douleur et sa detresse, la Cour, statuant en 
equite, alloue une somme de 11 500 euros (EUR) aux requerants en leur 
qualite d'heritiers de Judith McGlinchey et 3 800 EUR a chacun d'eux 
pour son prejudice personnel, soit au total 22 900 EUR. 

B. Frais et depens 

72. Les requerants reclament 5 480,54 GBP au titre des frais engages 
clans le cadre des proc(~clures internes. Cette sommc comprencl Jes frais 
afferents a la representation devant le coroner et a l'obtcntion d'avis sur la 
cause de la mort de Judith McGlinchey et sur !'existence de recours en 
droit internc. Les requerants demandcnt par ailleurs 844,43 GBP, taxe 
sur la valeur ajoutee comprise, pour Jes frais et dcpcns etant resultes de 
la saisine de la Cour de Strasbourg. Le total des sommes rcclamees s'eleve 
ainsi a 6 324,97 GBP. 

73. Le Gouvernement ne s'est pas cxprimc sur ccs demandes. 
74. La Cour observe quc Jes frais cncourus par lcs requerants pour 

obtenir des ;n·is juridiqucs et etre reprcsentes a l'cnqucte judiciairc sont 
lies au moins en partie aux questions concernant la cause du deccs 
de Judith McGlinchey et la responsabilite eventuelle des autoritcs. Les 
requerants n'ont toutefois pas maintenu devant la Cour le grief qu'ils 
avaient initialement forrnule sur le terrain de !'article 2 de la Conven
tion. Statuant en equitc, la Cour allouc 7 500 EUR au titre des frais et 
dcpens. 

C. Interets moratoires 

75. La Cour juge approprie de calqucr le taux des inten~ts moratoires 
sur le taux d'interet de la facilitc de pret marginal de la Banque centrale 
europeenne majore de trois points de pourcentage. 

PAR CES MOTIFS, LACOUR 

I. Dit, par six voix contre une, qu'il y a cu violation de !'article 3 de la 
Convention; 

2. Dit, a l'unanimite, qu'il y a CU violation de !'article 13 de la Convention; 
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3. Dit, a l'una nimite, 
a) qu e l'Eta t defendeur doit ve rse r a ux requ erants, cl a ns Jes troi s mois 
a compter du jour oi:1 l'arre t se ra devenu definitif en ve rtu de 
!'a rt icle 44 § 2 de la Convention , les somm es suivantes, a conve rtir en 
livres sterling a u ta ux a pp licable a la da te du regle m ent et a majorer de 
tout monta nt pouvant e t re du a titre cl ' imp6t: 

i. 22 900 EU R (vingt-deux mi lle ncuf ce nts euros) pour domm age 
moral, 
ii. 7 500 EUR (sept mi ll e cinq ce nts e uros) pour fr ais e t depe ns; 

b) qu 'a compte r de !'expi ration dudit dela i e t j usqu 'a u ve rseme nt, ces 
monta nt s se ront a majore r d 'un intere t s imple a un ta ux ega l a ce lui de 
la facili te de pre t ma rgina l de la Ba nqu e ce ntra le europee nn e 
a pplicable penda nt ce tt e periode, a ug mente de troi s poin ts de pour
centage; 

4. Rdette, a l' una nimite, la de ma nd e de sa tisfacti on equita ble pour le 
surpl us . 

Fa it en a ngla is, pu is com m uniq ue par ecri t le 29 avr il 2003, en 
a pp li ca tion de !'articl e 77 §§ 2 e t 3 du regle me nt. 

Lawre nce EARLY 
Gre ni er adj oint 

J ean-Pa ul COSTA 
Pres ident 

Au present a rre t se t rouve j oint , confo rmeme nt a ux articl es 4·5 § 2 de la 
Conve ntion et 74 § 2 du regle me nt, !'ex pose des opinions separce 
suivantes: 

- opinion conco rd ante de M . Cos ta; 
- opinion pa rti e ll e m ent di sside nte de Sir N icolas Bratza. 

J.-P.C . 
T.L.E. 
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OPINION CO CORDANTE DE M. LE JUGE COSTA 

Ayant pese le pour e t le contre, j 'ai flnal em ent conclu , da ns ce tt e 
affaire delica te, a la violat ion de !'a rticl e 3 de la Conve ntion. J e souhait e 
cependant ex pliqu er mon opinion, ca r l'a rre t, a uque l j e souscri s pour 
l'essenti el, ne represe nte pas complete m ent ce ll e-ci. 

I. J e precise tout d 'abord, pa rce qu e cc la me paralt juste, que j e n'a i 
v u da ns cette a ffaire aucun e inte ntion des a utorit es judicia ires, peni
tenti a ires e t medica les britanniqu es, d 'humili er OU de m aJtra itcr Judith 
McGlinchey, qui fut condamnee a qu a tre mois d 'empri sonn em ent e t , en 
consequ e nce, inca rcercc a la prison de New H a ll , Wake fi e ld , a pa rtir du 
7 decem bre 1998. Mais j 'ajou te a uss i to t que, a ux ye ux de la Cour, 
« !'absence d 'un te l but ne saura it ex clure de fac;on definitive le consta t 
de vio la tion de !'art icl e 3 » (vo ir les a rr e ts V. c. RoJ1aume-Uni [GC], 
n° 24888/94, § 71, CEDH 1999-IX, et Peers c. Grece, n° 28524/95, § 74, 
CEDH 2001-111). II fa ut t enir compte de cet te jurisprudence. 

2. J e ne pense pas non plus qu ' il so it souh aita ble d 'aba isse r le seuil de 
g ravite qu e la Cour exige pour conside re r qu e des trait cm e nts sont 
inhum ains OU degrada nts. L'articl e 3 ne merit e pas d 'e tre ga lvaude OU 

ba na li se. Toutefo is, j e pense qu e le prese nt a rre t n'aba isse pas ce seuil . 
J e su i par a ill eurs convaincu qu ' il ne fa ut pas juge r Jes faits de la cause 
avec une «sagesse re trospective», ni e tre innu e nce par la circonstance qu e 
l' inte ressee est malhcureuscment decedee, le 3 j a nvie r, a la suit e de l'a rret 
cardi aqu e qui es t intervenu le 14 dece mbre e t des sequ ell es qui en sont 
res ultees. M a is, m e me en m 'efforc;a n t de me place r a l'epoq ue de l'e mpri
sonn em ent e t de faire a bstraction de son iss ue trag ique, j e peux a boutir, 
pour les r aisons que j e va is indique r, a la conclu sion qu e le trait em e nt ubi 
pa r Judith McGlinchey a ete objectivement inhum a in e t/ou degrada nt. 

3. C e qui compte a mes ye ux , c'es t un e nsemble de faits qui se sont 
accumul es. T.a vict im e eta it une hero'inomane, et e llc souffrait d'asthme; 
e ll e ava it pour cet t c ra ison e te hospita li see a six re pri ses au cours de 
l'ann ee precedente. Ma lgre ce t e tat de santc delab re, ell e fut conda mn ee 
a la prison, a lors qu ' il avait ete propose, a lte rnat ivc me nt, de la soum ettre 
a un sursi s avec mise a l'e preuve (probation order). Des son entree a la 
priso n de New Hall , cll c se m it a vom ir freq uemm ent. Alors qu 'c ll e ava it 
indiqu e qu 'e lle voul a it se des intox iquer de l' hero'ine, e t que le medecin de 
la pri son lui prescrivit imm ediat e me nt un medicament des tin e a apa ise r 
les symptomes de la des intoxicat ion, ce lui-ci ne lui fut pas donne le second 
jour de son sejour e n pri son (peut-etre pour de bonnes ra isons, mais ... ). 
Ell e fut ega leme nt , pa r deux fo is, e nfe rmee da ns sa ce llul e afln de punir 
son comportem en t. Mais surtout les vom isseme nts n'ont pas cesse, j our et 
nu it , e t il s se sont acco mpag nes d'une pert e de poids ra pide et brutal e : 
se pt kilos en quarante-huit heures, dix kilos entre le lundi , j our de on 
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a rrivee, et le samedi . J e peux ad me t t re q ue !'absence du medecin de la 
prison pendant le week-e nd n'a pas ete dete rm ina nt e, car ii y avait un 
medecin de permanence (locum), et e ll e a urait pu dema nder a le vo ir. 
Mais j e n'arr ive pas a comprendre qu e la pr isonniere n'ait pas ete 
hospi talisee des les premi ers j ours de sa detention, a lors qu 'ell e vom issait 
consta mment , qu'e ll e ava it perdu 20 % de on poids en cinq jours, et 
qu 'on savail qu 'ell e cherchait , simulta nement , a sc de in tox iqu er. C'es t 
seulem ent le lundi matin , done une se main e apres son ent ree, qu 'e ll e fu t 
envoyee cl ans une a mbula nce a l'hopita l, pa rce qu 'e ll e avait eu un mala ise 
et emet ta it des vomissements dont la coul eur et !'aspect revelaient la 
prese nce de sang cl a ns l'es tomac. Cet ensemble de circonstances ex plique 
le constat de violat ion auquel nous sommes parve nus, la maj orit e de mes 
collegues et moi-meme. 

4. Cet te consta ta tion doit pa r a illeurs etre placee cl ans un contexte 
plus la rge, ce lui des soins particuli ers qu ' il fa ut administrer aux 
personnes de tenu es dont l'eta t de sante est preoccupant , ce qui peut 
deboucher, cl a ns des cas comme ce lui de la victim e, sur l' incompat ibi lite 
meme de leur etat avec leur placement ou en tout ea leur maintien en 
detention. 

5. La prise de consc ience croissante d 'une te ll e necess ite, qui, en soi, se 
distingue de la ques tion q ue j'a i evoqu ee plus haut du seuil de souffrances 
a prendre en compte, est reOetee cl ans de nombre ux instruments du 
Conse il de l'Europe. J e peux cite r trois Recomm a ndat ions du Comi te des 
Minist res aux Etats mem bres, ee l le du 12 fevri e r 1987 sur Jes regles 
penitenti a ires europee nnes (n° R (87) 3), cell e du 8 avril 1998 rela tive 
a ux aspects et hiqu es et organisat ionn els des so ins de sante en mili eu 
peni te ntia ire (n° R (98) 7), enfin celle du 29 septembre 2000 concerna nt 
]'ameliorat ion de la mise en ceuvre des regles europeennes sur les 
sanct ions e t mesures appliqu ees cla ns la Communaute (Rec(2000)22); je 
peux auss i citer le troi sieme rapport general d 'activites du Comi te 
europee n pour la preve ntion de la torture (CPT), couvrant la periode du 
I er j anvier au 3 1 decembre 1992, qui comprend un chapitre III consacre 
aux se rvices de sante cla ns les prisons. 

6. No tre Cour elle-m eme es t de plu s en plus se nsible a ce t te pre
occupa tion. E ll e a souvent indiqu e cl a ns ses arrets qu e !'apprecia tion au 
regard de !'articl e 3 du minimum de gravite d 'un tra item ent depend , 
parfoi s, du sexe, de !'age e t de l'itat de santi de la vict ime (voir, pa r 
exemple, l'arre t Raninen c. Finlande du 16 decembre 1997, Recueil des arrets 
et decisions 1997 VIII, pp. 2821 -2822, § 55) . On peut rappeler a uss i, 
bien qu 'il s'aglt de circonstances de fa it differentes (la detenue etant 
grave ment ha ndicapee), l'arret Price c. Royaume-Uni (n° 33394/96, CEDH 
2001-VII) , avec !'opinion separee de Sir Nicolas Bratza a laque ll e j e me 
suis ra llie, et !'opinion separee de Mada me la juge Greve; Jes auteurs de 
ces opinions ont considere que le principe meme du placement de la 
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requ erante en detention eta it , compte tenu de son eta t, incompa tibl e 
avec !'a rticl e 3. Voi1· a ussi l'arre t recent Mouisel c. France (n° 67263/0 1, 
CEDH 2002-IX), pa r lequel la Cour a dit , a l'una nimite, qu ' il y a eu 
viola ti on de !'articl e 3, s'agissant des conditions de trait ement, e t du 
ma intie n e n detention, d 'un e personne souffrant d ' une maladie incurable. 

7. J e ne sous-es tim e pas, na ture ll eme nt , les difficult es auxquelles sont 
confrontees les a utorit es judicia ires lorsqu 'e ll es ont a determ iner les 
moda lit es de la pein e a inOige r a un deli nqua nt, fUt-il clans un mauva is 
e ta t de sante; ni ce ll es des autorit es peni te nti a ires et des se rvices de 
sante e n mili e u ca rceral quand il s ont a choisir entre un tra iteme nt 
in situ e t un e hospita li sation ex ter ieure, et ce la d 'auta nt plu s que le 
ma uva is e tat de santc cl 'un cl etenu n'es t ma lhe ureusc me nt pas une chose 
exceptionne ll e, en par ti culi e r en ra ison des ravages de la d rogue pa rmi les 
delinqu a nts. Ma is, sij e reviens a u cas de l'e pece, j e pense qu e toutes ces 
a utori tes ont , e ll es, sous-es tim e la gravite de l'e tat personnel de Judi th 
McG linchey. L'accumulat ion cl 'erreurs a ete tell e, a mon avi s, qu 'e ll e 
finit pa r consti tuer une viola ti on de !'a rticl e 3 de la Conve ntion. E t j e 
serais pa rve nu a la meme conclu sion si la vi ctim e ava it fin a lement 
survecu : !'e motion que suscite son deces ne doit pas fa usse r le juge ment 
intrinsequ e sur sa dete nt ion et ses conditions de tra itement. 
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Je ne puis malheureusement souscrire a l'avis de la majorite de la 
chambre, qui a constate une violation de !'article 3 de la Convention en 
l'espece. 

Les principes generaux qui regissent !'application de !'article 3 sont 
bien resumes clans l'arret de la chambre. La jurisprudence de la Cour 
fixe un seuil de gravite eleve en de<:;a duquel des mauvais traiternenls ne 
peuvent etre reputes relever de cette disposition. Dans le contexte parti
culier des conditions de detention, la Cour a notamment declare que si 
!'article 3 ne peut etre interpretc comme etablissant une obligation 
generale de liberer un detenu pour motifs de sante ii impose a l'Etat de 
s'assurer que tout prisonnier est detenu clans des conditions qui sont 
compatibles avec le respect de la <lignite humaine, et que, eu egard aux 
exigences pratiques de l'emprisonnement, la sante et le bien-etre du 
prisonnier sont assures de maniere adequate, notamment par !'admi
nistration des soins medicaux requis (voir, par exernple, l'arrct Kudla 
c. Pologne [GC], n" 30210/96, §§ 93-94, CEDH 2000-XI). 

La question principale qui se pose en l'espece est de savoir si Jes 
elements de preuve presentes a la Cour etablissent clans une mesure 
suffisante que le traitement - y compris Jes soins medicaux - reserve 
a Judith McGlinchey par Jes autorites carcerales a ete, cornpte tenu de 
!'ensemble des circonstances de la cause, deficient au point d'emporter 
violation de !'article 3. 

A cet egard, je releve d'ernblee deux points qui me paraissent non 
depourvus d'importance. 

Premierement, nu! n'a allegue - et la majorite de la chambre n'a pas 
constate - que l'etat de sante de Judith McGlinchey au moment de 
sa condamnation etait tel qu'elle n'aurail jamais du etre envoyee ou 
detenue en prison. De cc point de vue, la situation est sensiblement 
differente de celle examinee par la Cour clans l'arrct Price c. Royaume-Uni 
(n" 33394/96, CEDH 2001-VII), ou fut constatee une violation de !'article 3 
aux depens d\me requerante presentant une malformation des quatre 
membres Jice a Ja thalidomide et Souffrant de nombreux probJemes de 
sante, qui avait ete incarceree sans que Jes autorites se fussent assurees 
de !'existence d'installations adaptees a son grave handicap. A !'inverse, ii 
n'a ete ni soutenu ni constate en l'espcce que Jes installations de la prison 
n'etaient pas de nature a perrnettre le traitement d'un prisonnier en 
cours de sevrage de !'heroine et - complication supplementaire - atteint 
d'asthme. 
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Deuxiemement, j'observe que plusieurs des allegations de traitements 
inhumains et degradants formulees par les requerants ont ctc ecartees 
par la chambre OU dcclarees non etablies. En particulier, la chambre a 
estime que la plainte selon laquelle Jes autorites carcerales avaient prive 
Judith McGlinchey du traitement destine a son sevrage pour la punir etait 
depourvue de fondement, la fiche d'administration des traitements 
faisant apparaitre que le medicament fut omis une seule fois, le 
8 decembre 1998, et ce sur !'instruction du medecin, qui avait constate 
une baisse de la tension arterielle de l'interessee. La chambre a de meme 
declare qu'il n'avait pas ete etabli que des medicaments pour l'asthme 
n'avaient pas ctc fournis a J uclith McGlinchey: Jes notes infirmieres 
indiquent que l'interessee re<;ut des inhalateurs lorsque le personnel 
s'aper<;ut que sa respiration ctait sifflante. Quant au fait que sur Jes 
vingt closes cl'antibiotiques qui clcvaient etre administrees a Judith 
McGlinchcy pour ]'infection de son bras sur une periode de cinq jours 
quatre furent omises ou ne furent pas consignees clans la fiche cl'admi
nistration <les medicaments, la chambre, tout en observant que clans un 
cas comme clans l'autre ii etait regrettable quc la procedure n'efit pas ete 
respectee, a constate que rien ne permettait de dire que cette carence eut 
produit un effet prejucliciable sur l'etat de Judith McGlinchey OU Jui cut 
cause de l'inconfort. 

C'est sur la base de la plainte scion laquelle Jes autorites n'en ont pas 
fait assez, ou n'ont pas agi assez rapidement, pour traiter Jes symptomes 
de sevrage de l'heroi:ne presentes par Judith McGlinchey ou pour remedier 
a !'aggravation importante de son etat general pendant sa detention que 
la majorite a conclu a la violation de !'article 3 de la Convention. 

Nu! ne conteste que Judith McGlinchey fut examinee par une 
infirmiere !ors de son incarceration le 7 clecembre 1998, puis le lencle
main par le rnedecin en chef de la prison, le Dr K., qui prescrivit des 
traitements pour ses differents problemes de sante. Ainsi qu'il ressort 
des paragraphes 53 et 54 de l'arret, l'etat de Judith McGlinchey fut, 
entre le 7 et le 12 decernbre, regulierement controle par le corps medi
cal et infirmier de la prison, qui prit des rnesures pour attenuer Jes 
symptomes de sevrage presentes par l'interessee. Amon sens, rien clans 
Jes elements de preuve prcsentes a la Cour n'indique que Judith 
McGlinchey ait ete negligee OU abandonnee a son sort. 

S'il est vrai, comme l'a souligne la majorite de la chambre, qu'au cours 
de cette periode Judith McG!inchey continua a vomir, mangea peu et 
perdit du poids, ii ressort des temoignages fournis par le corps medical 
et infirrnier !ors de l'enquete judiciaire que l'etat de santc de Judith 
McGlinchey derneurait stable et, nonobstant un nouvel episode de 
vomissements le 11 decernbre au soir, montrait meme des signes d'ame
lioration. La sceur N. et le D' K. expliquerent tous deux que Judith 
McGlinchey ne clonnait pas cliniquemcnt !'impression d'etre tres malade 
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au cours de cette periode et qu'elle etait active et eommuniquait avec des 
tiers. Le D' K. declara en particulier que, compte tenu de sa tension 
arterielle, de sa temperature, de son pouls et de son aspect general, ii 
n'avait pas estime necessaire de l'envoyer clans un hopital exterieur. 

Plus genant est le fait que Jes deux jours suivants, le samedi 12 et 
le dimanche 13 decembre, le D' K. n'etait pas a la prison et Judith 
McGlinchey ne fut apparemment examinee par aucun medecin, bien 
qu'un medecin suppleant flit present a la prison le samedi matin. Si 
d'apres Jes elements de preuve presentes !ors de l'enquete judiciaire le 
personnel medical de la prison constata le 12 decembre que la tempe
rature, la tension artericlle et le pouls de Judith McGlinchey etaicnt 
normaux, ii releva aussi que l'interessee continuait a vomir et que son 
poids etait tombe a 40 kilos, ce qui representait une diminution de 
trois kilos dcpuis le 9 decembre et vraisemblablernent une perte de poids 
encore plus importante clepuis son incarceration. 

]'observe toutefois que, malgre cette perte de poids, le personnel infir
rnier ne s'aJarma pas et n'estima pas necessaire d'appeler Un rnedecin OU 
d'organiser le transfert de Judith McGlinchey a l'hopital conformement a 
la pratique de la prison. II ressort du dossier medical de l'interessee que le 
12 decembreJudith McGlinchey avait mieux dormi et que le 13 decernbre, 
lorsqu'elle prit un repas leger et ne vomit pas clans la journee, le corps 
infirrnier estima que son etat s'ameliorait au point de rendre inutile 
!'administration de l'antiemetique prescrit. Si l'interessee vomit de nou
veau a deux reprises ce soir-la, aucun probleme ne fut observe pendant la 
nuit. Par ailleurs, sije suis quelque peu ernbarrasse par le fait queJudith 
McG!inchey est restee deux jours sans etre examinee par un medecin, qui 
aurait pu, par exemple, cleceler un problcmc de deshydratation, jc releve 
que les preuves presentees !ors de l'enquete judiciaire n'ont pas etabli que 
Judith McGlinchcy flit effectivement deshydratee !ors de son arrivee a 
l'hopital a la suite de son collapsus, le 14 decembre au ma tin. Le D' Tobin 
ne fut pas en mesure de poser un catheter central en raison de l'etat de 
Judith McGlinchey, mais s'il cleclara que l'interessee presentait des signes 
permcttant de soup<,;onner une clcshyuratation, ii n'exclut pas pour autant 
que ceux-ci pussent resulter d'une perte de sang significative. Plus 
important encore, selon moi, est le fait qu'aucun des medecins qu1 
temoigncrent uevanl le coroner ne critiqua le D' K. pour n'avoir pas 
envoyeJudith McGlinchey a l'hopital plus tot. 

Dans ces conditions, j'estime qu'il n'est pas etabli au vu des preuves 
presentees a la Cour que les soins mcdicaux prodigues a Judith 
McGlinchey par Jes autorites carcerales aient ete deficients au point de 
causer de la detresse ou de la souffrance a l'interessee ou d'emporter 
violation de ses droits decoulant de !'article 3. 

Comme l'arret !'a constate, certains aspects du fonctionncment de la 
prison OU des soins administres a Judith McGlinchcy pretent a critique: 
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par exemple, !'inexactitude des balances utilisees, le fait que tous Jes 
medicaments prescrits ne furent pas administres OU que !'administration 
de certaines doses ne fut pas enregistree, et !'absence d'un medecin clans 
l'enceinte de la prison pendant la plus grande partie du week-end. De 
surcroit, si Judith McGlinchey avait ete transferee a l'h6pital plus tot, 
elle aurait pu beneficier de !'assistance d'un personnel plus competent, et 
peut-etre de meilleurs soins palliatifs. Cependant, me me avec du ncrnl, je 
ne puis conclure qu'il a ete demontrc que Jes autorites carcerales ont fait 
subir aJudith McG!inchey un traitement inhumain OU degradant. 

En consequence, mais non sans avoir hesite, j'ai vote cont re le cons tat 
d'une violation de !'article 3 de la Convention en l'espece. 

Cette conclusion ne signifie pas pour autant que Jes griefs formules par 
Jes requerants ne relevent pas de !'article 13 de la Convention. Ils n'ont 
pas ete declares irrecevables au motif qu'ils etaient manifestement ma! 
fondes, et ils ont necessitc un examen au fond. Je convicns que Jes 
differents arguments invoqucs par Jes requerants constituaient un grief 
dffen<lable <le violation de la Convention aux fins <le !'article 13, et, pour 
Jes raisons exposces aux paragraphes 71 a 74 de l'arret de la chambre, 
j'estime que les clroits garantis aux requcrants par cet article ont ete 
violes. 

Par respect pour l'avis de la majorite de la chambre selon lcquel 
Judith McGlinchey a egalement ete victime cl'une meconnaissance de ses 
droits decoulant de !'article 3, j'ai vote pour l'integralite des sommes 
allouees clans l'arret au titre du dommage moral et des frais et depens. 
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SOMMAIRE 1 

Adequation des mesures prises pour assurer le retour d'un enfant aupres de 
sa mere, conformement a des decisions de justice 

Article 8 

Vie familiale - Obligations positives -Adequation des mesures prises pour assurer le re tour d'un 
enfant aupres de sa mere, coriformement ii des decisions de justice -Droit ii la garde et ii /''autorite 
parentale exclusive sur l'enfant - Convention de La Haye sia Les aspects civils de l'enlevement 
international d'e11fants - Mise en amvre des droits ii la garde et ii l 'autoriti parentale - Mmge 
d'appriciation -Absence de mesures en vue du retour de l'enfant-lnsujfisance de la legislation 
nationale applicable 

* 
* * 

Apres son divorce, la prcmiere requerante sc vit confier la garde de son fils, le 
second requerant, le pere ayant un droit de visit c. En fevrier 1997, !ors d'une 
visite, le perc s'envola vers les Etats-Unis avec l'enfant. La rcquerante deposa 
plainte avec constitution de partie civile pour soustraction d'enfant contre son ex
conjoint puis contre certains membres de la famille de ce dernier qui avaient 
collabore selon elle a l'enlevement. En fevrier 1997, le juge d'instruction rendit 
une ordonnance de recherche interne a l'encontre du pere et de remise 
immediate de l'enfant a sa mere. Le j uge d'instruction rejeta les demandes de la 
requerante de mise sur ecoute du telephone portable du pere, d'audition de 
plusieurs membres de la famille ainsi que de perquisition au siege d'une societe 
appartenant a son ex-conjoint et d'examen de son vehicule. Le juge d'instruction 
ecarta ensuite la dcmande de la requerante tendant a la delivrance d'un mandat 
de recherche et d'arret international a l'encontre de son ex-conjoint. Enjuin 1997, 
ii rejeta d'autres demandes d'actes d'instruction presentees par l'interessee pour 
desobeissance au jugement du juge aux affaires familiales et inexecution de ce 
jugement. En mai l 998, le juge d'instruction declara que, d'apres la jurispru
dence interne, ii n'etait pas possible de poursuiYre une personne partageant 
l'autorite parentale a l'egard d'un mincur pour soustraction d'enfant. En juillet 
1998, ii reitera sa position selon laquelle ii n'etait pas possible de delivrer un 
mandat de recherche et d'arret international pour le delit presume de dcsobeis
sance. Les appels formes par la requerantc contre ces deux ordonnances furent 
rejetes. Une demande en recusation du juge d'instruction avait ete ecartee 
en novembrc 1997 et une requete en nullite de la procedure fut rejetee en fevrier 
1999. Au termc de !'instruction, par une decision de juillet 1998, le jugc rendit un 
non-lieu provisoirc quant a !'ex-conjoint de la requerante, avec mainticn de l'avis 

I. Redige par le greffe, ii ne lie pas la Cour. 
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de recherche interne de sa1s1c de ses biens, et un non-lieu definitif pour Jes 
membres de la famille de ce dernier mis en cause par la requerante. A la suite du 
rejet de son appel, celle-ci forma un rccours d'amparo, se plaignant notamment du 
refus systematique oppose par le juge d'instruction a sa demande de recherche 
internationale de son enfant, ce qui constituait a ses yeux unc violation de 
!'obligation positive de protection de l'enfant et de sa famillc; elle faisait valoir 
egalement que, par son opposition a tout acte d'investigation, le juge d'instruc
tion avail violc directement son droit a la vie privcc et familiale et celui de son 
enfant. En juin 1999, le Tribunal constitutionnel rejeta son recours pour defaut 
de fondcment. En fevrier 1999, le jugc aux affaires familiales retira l'autorite 
parentale au pere de l'enfant et l'attribua en totalite a la requerante. En juin 
2000, la requerante porta plainte pour menaces et contrainte contre son ex
conjoint. En scptembre 2000, le juge d'instruction rendit un non-lieu provisoirc. 
Cette decision fut annulec en mai 2001 sur appel de la rcqurrantc. Entre-tcmps, 
en avril 2000, la requerante avait revu son fils pour la prcmiere fois dcpuis 
l'enlcvcmcnt en fevrier 1997. Elk put finalcment le reprcndrc en juin 2000, avec 
!'aide de la police. 

Article 8: le droit au respect de la vie familiale fait peser des obligations positives 
sur les Etats, impliquant le droit d'un parent a des mcsurcs propres a le reunir a 
son enfant et !'obligation pour les autorites nationales de les prendre. Ces 
obligations, qui ne sont pas absolues, doivcnt s'interpreter a la lumierc de la 
Convention de La Haye du 25 octobre 1980 sur les aspects civils de l'enlevemen! 
international d'enfants et ce d'autant plus ici que l'Etat defendeur comme l'Eta! 
au l'cnfant avait ete emmene sont parties a cette convention. Conccrnant la mise 
en ccuvre des droits reconnus a la rcquerante, droits a la garde et a l'autorite 
parentale exclusive sur son fils, il s'agit de determiner si les autorites nationalcs 
ant pris toutes les mesures que l'on pouvait raisonnablement exiger d'elles pour 
faciliter !'execution des decisions rendues en ce sens, ce qui ici, en raison du 
deplacement a l'etranger de l'enfant et de son non-retour illicitc, impliquait de 
deployer des efforts adequats et suffisants pour faire respecter le droit de la 
requerante au retour de son enfant et le droit de ce dernier a rejoindre sa mere. 
L'enquete preliminaire ouverte apres la soustraction du fits de la requerante par le 
pere a pcrmis de determiner tres rapidernent que le pere et l'enfant se trouvaient 
aux Etats-Unis. Une fois constatee la soustraction illicite de l'enfant, les autorites 
nationales competentes, qui pouvaient d'officc mcttre en ceuvre !'arsenal des 
mesures contenues clans la Convention de La Haye, applicable a pareille situa
tion, devaient agir pour assurer la remise de l'enfant a sa mere. Or, parmi toutes 
Jes mesures enumerecs clans eel instrument, aucune n'a e!e prise par Jes autorites 
pour faciliter !'execution des decisions rendues en faveur de la requerante et de 
son fils. Par ailleurs, la Joi cspagnole sur la protection juridique des mineurs 
pcrmc! notamment au juge de prendrc d'office toutes mesures appropriecs afin 
de mettre l'enfant a l'abri d'un danger OU de lui cvitcr un prejudice. Sur le volct 
penal de l'affairc, !'on ne pent rcprochcr aujugc interne une complete inactivitc. 
Quant a la conclusion des juridictions interncs que la soustraction de l'cnfant par 
le pcrc nc permet pas la delivrancc d'un mandat d'arret international, cela souleve 
un probleme ayant trait surtout a l'insuffisancc de la legislation interne en 
vigueur; d'ailleurs, k legislatcur cspagnol a par la suite cstimc' necessaire de 
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modifi e r Jes dispositions pena les en qu es ti on et a aggrave Jes peines encouru es . 
Bref, nonobsta nt la marge d'appreciat ion de l'Etat , du fait des om issions susdites 
de la pa rt des autor it es na tionales , ii y a eu meconna issance du droit de la 
requerante et de so n enfant au res pect de la «vie familial e». 
Conclusion: viola tion (un animit e) . 
Article 4 1 : la Cour accorde ce rta ines somm es pour prejudice mora l et pour fra is et 
de pens. 
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En l'affaire Iglesias Gil et A.U.I. c. Espagne, 
La Cour e uropeenne des Droits d e !'Homm e (quatriem e sect ion), 

s iegea nt en un e chambre composee de : 
Sir N icolas BRATZA, president , 
MM. M. PELLOi\PAA, 

A. PASTOR RIDRUIJO, 
Mme £.PAL~!, 

MM. M. FISCHBACH, 

j. CASADEVALL, 
S. PAVLOVSCHI,juges, 

e t d e M. M. O 'BOYLE, greffier de section, 
Apres en avo ir de libe re en chambre du conse il Jes 10 dece mbre 2002 e t 

I er avril 2003 , 

Re nd l'arret qu e voic i, adopte a ce tte derni e re dat e: 

PROCEDURE 

1. A l'origin e d e l'affaire se trouve une requete (n° 56673/ 00) dirigee 

contre le Royaum e d'Espagne e t dont deux r esso rtissants de cet Etat, 
M "'e M a rfa Ig lesias G il et A.U.I. (« les requ erants »), ont saisi la Cour le 
22 d ece mbre l 999 en vertu de !'article 34 de la Convention de 
sauvegard e d es Droits de !'Homm e e t d es Libertes fondam entales (« la 
Convent ion »). 

2. Les requerants sont representes devant la Cour par M' ]. Thomas 
Mu le t , avocat a u barreau de Palma d e Majorque. Le gouve rn ement espa
gno l (« le Gouve rn e m ent ») est represente par son agent , M. ]. Borrego 
Borrego, chef du se rvice juridique d es droits de l 'homme a u ministere de 

laJ usti ce . 
3 . lnvoquant !'articl e 8 de la Conve ntion , la premiere requerante , 

agissa nt en son nom propre e t en tant que represen tante legale de son 

enfant (l e second requerant) , se plaignait qu e les autorites judiciaires 
n 'avaient pas agi avec diligence clans le traitement de la plainte 
prese ntee pour soustraction d 'e nfant. En particulie r , e ll e a lleguait que le 
ministere public, qui a !'obliga tion legale d e protege r les mineurs, n 'avait 
a aucun mom ent agi clans l' interet d e l'enfant ni de mande la rea lisation 

d 'un qu e lconqu e act e d'instru ction. D 'apres la requerante, ce manque 
d'int e re t pouvait auss i e tre reproche aux juridictions qui ont connu de 

l'affair e, qu ' il s'agisse du juge d ' instruction, d e l'Audiencia Provincial de 
Pontevedra ou du Tribunal const itutionnel. 

4. La requ e te a e te attr ibu ee a la quatriem e section de la Cour 
(articl e 52 § 1 du reglem ent). Au se in de ce ll e-ci, la chambre chargee 
d 'examine r l'affaire (art icl e 27 § I d e la Conve ntion) a ete const ituee 

confo rm e ment a !'articl e 26 § I du reg lem e nt. 
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5. Le I"' novembre 2001, la Cour a modifie la composition de ses sec
tions (article 25 § I du reglement). La presente requete a ete attribuee a 
la quatrieme section ainsi remaniee (article 52 § I du reglement). 

6. Par une decision du 5 mars 2002, la chambre a declare la requete 
recevable. 

7. Tant Jes requerants que le Gouvernement ont depose des 
observations ecrites sur le fond de l'affaire (article 59 § I du reglement). 

8. Une audience s'est deroulee en public au Palais des Droits de 
!'Homme, a Strasbourg, le JO decembre 2002 (article 59 § 3 du reglement). 

Ont cornparu: 

pour le Couvemement 
M. J. BoRIU:t;o BoRRF:GO, chef du service juridique 

des droits de l'hornrne au ministere de lajustiee, 

- pour les requerants 
M' J. T!!O\IAS MULET, avocat, 

La Cour les a entendus en leurs declarations. 

EN FAIT 

I. LES CIRCONSTANCES DE L'ESPECE 

agent; 

conseil. 

9. La premiere requerante, Maria Iglesias Gil, est nee en 1961 et 
reside a Vigo. Elle est la mere du second requerant, A.U.I., ne en 1995. 

I 0. Le 8 septembre 1989, la requerante contracta mariage avec AU.A. 
Le 3 juin 1994, le couple divor\a. Le 7 decembre 1995 naquit AU.I., le 
second requerant, fils de la requerante et d'A.U.A., et reconnu par ce 
dernier. Par une decision du 20 decembre 1996, le juge aux affaires 
familiales de Vigo accorda le droit de garde d'A.U.I. a la requerante avec 
un droit de visite en faveur du pere. Le I"' fevrier 1997, AU.A., profitant 
d'une visite a son enfant, l'enleva et sortit du territoire espagnol avec lui. 
Apres avoir transite par la France et la Belgique, AU.A. s'envola vers lcs 
Etats-U nis avec l'enfant. 

A. Procedures devant Jes juridictions internes 

I. Plainte penale deposee par la requerante pour soustraction ill~f!,ale de son 
enfant 

11. La requerante deposa une plainte penale avec constitution de 
partie civile devant le juge d'instruction n" 5 de Vigo pour soustraction 
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d 'enfant. Le 4 fevri er 1997, le juge d ' inst ruction rendit une ordonnance 
de recherche interne a I'encontre d 'A.U .A. et de remise imm ediate de 
l'e nfant a sa mere. Pa r la suit e, la requ erante ela rgit sa pla inte pe na le a 
plusi eurs membres de la fami ll e d 'A.U.A. qui , d 'apres e ll e, avaient 
coll abore a l'en leveme nt de son enfant. 

12. Duran t !'instru ction de l'affaire, la requerante sollicita aupres du 
juge cl ' ins truction 11° 5 de Vigo la mise sur ecoute du telephone porta bl e 
d 'A. .A. a insi que !'audition de plusie urs membres de la fam ill e de ce 
derni er. Par une d eci ion du 19 fevri er 1997, le juge d ' ins truction rej eta 
ces demandes , la premiere a u motif qu ' il n'ex istait aucune preuve qu e 
le nume ro de tel ephone porta bl e indiqu e corresponde a ce lui d 'A.U.A. , e t 
la second e parce qu e la requ erante n'avait pas indique prec ise me nt sur 
qu e ll es ques tions ces personn es devrai e nt depose r. La requ erante 
so ll icita egalement un e perquisition a u siege d 'une societe a ppartenant a 
AU.A. , qui etait chargee de !'admini stra tion de ses bi ens en son a bs ence, 
a insi que l'exam en du ve hicule qu ' il ava it utilis e pour quitt er l'Espagne. 
Ces demandes fur ent ega lement rej e tees par le juge d 'instruction. 

13. La requera nte pria le juge de de livrer un mandat de reche rche et 
d 'arret international a l'encontre d'A.U.A. Pa r un e ordonnance du 29 ma i 
1997, le juge d'instruction la debouta pour les raisons su ivantes : 

«( .. . ) 

2. Q ua nt au rn a ndat d e rcchc rchc et d 'ar rct inte rn ationa l, lcs delit s de contrainte et 

d 'cxtorsion n'ont pas cte dernontrcs . Pa r a ill c urs, l'evenLUcl (de lit ) d e desobeissancc es t 

di scut a ble CU ega rd a u fail qu ' il n'csl pas prouvc quc l' intcrcsse a CIC so rnm c d 'executc r 

lc jugemcnt dujuge a ux a fTa ires famili a lcs cl averti qu ' il risquait de commcttrc cc de lit. 

En out re, cc d cli t (a rticl e 556 du code pe nal) n 'e ta nt puni quc d 'unc pcinc de pri son de 

six mois a un a n, ii ne justifi c pas un ma nda t de rechcrchc et d 'a rrct int e rna ti ona l, 

[s urtout qu e] l'eventuc ll c conduit e d e la pcrsonne denoncee pa ralt plutot rclcver de 

l'a rticl e 622 du cod e pe na l, qui d cfinit ccs fai ts corn me unc contrave ntion. 

( ... ) 

4. D'aut re pa rt, ii com·ient de rappe ler que les actes de procedure dema nd es ne sont 

ni legaux ni uti les pour le but poursuivi , de so rt e qu ' ils doive nt c trc refu ses en 
a ppl ica ti on de l'a rticl c 3 11 du code de procedure pena le . » 

14. Examinant d 'aut res demandes d 'actes d ' inst ruct ion prese n tees pa r 
la requ erante pour desobe issance a la decis ion du juge a ux affa ires 
fami lia les et inexecution de cc jugement , le juge d ' instruction 11 ° 5 Jes 
rej e ta pa r une decis ion du 5 ju in 1997 pour les motifs suivants: 

«( ... ) 

2. Les actes d ' ins1ructi on so n1 rea li ses ;1fin d 'rnq ur trr sur l'rxisicncr d r d r li1 s. !ls 

prc nnc nt fin sur d ecision du jugc, e t non lorsqu e la partie le dcma ndc (a rticl e 785 du 

code de procedure pcna le) . 

3. D'aprcs les ac tcs rea lises jusqu ' ici, ii n'c ·1 pas proun: qu 'A.U .A. n'a pas rc ndu son 

fi ls a sa mere au tcrm e de la period e penda nt laqu cllc ii avait le droit de l'avoir avcc lui . 



256 ARRET IGLESIAS GIL ET A.U.l. c. ESPAGNE 

( ... ) 
6. Un avis de recherche interne a et<' dclivre a l'encontre d'A.U.A. Des qu'il sera 

localise, la disposition finale 19 de la loi organique 1/1996 du 15 janvicr 1996 sur la 
protection juridiquc des 1nincurs pourra Ctre 111ise en cruvre. » 

15. En outre, dans une ordonnance du 25 mai 1998, le juge d'instruc
tion examina la question de savoir si l'on pouvait poursuivre une personne 
partageant l'autoritc parentale a l'egard d'un mineur pour soustraction 
d'enfant. Ace sujet, ii declara que, d'apres la jurisprudence etablie, cela 
n'etait pas possible, de tels faits ne pouvant etre poursuivis que du chef des 
delits de desobeissance ou d'extorsion. Par une autre ordonnance du 
I'' juillet 1998, le juge d'instruction reitera sa position scion laquelle ii 
n'etait pas possible de delivrer un mandat de recherche et d'arret 
international pour le delit presume de desobeissance, et ce pour les 
motifs suivants: 

« ( ... ) S'agissant du mandat de rechcrchc et d'arret international a l'cncontre 
d'A.C.A., ccttc question a t'te resolue par l'Audiencia de Pontevedra clans sa decision du 
23 septcmbrc 1997. Or, depuis cettc date, aucun clement nouveau n'cst apparu 
pcrmcttant de modifier la qualification du dclit. En cffct, en aucun cas il nc pcut etre 
qualifit' de «detention illegale •>, co111111e le souligne l'arrct du 5 juillet 1993 concernant 
la sous traction de mincurs. Dans cet arret, ii est precise que «le fait que le pc re d'un 
mineur l'emmCnc avec lui clans 11uniquc but de l'avoir en sa cotnpagnic nr saurait 

constitucr un delit de soustraction de mineur» ( ... ) 

En fin, concernant le delit presume de dcsobcissancc, ii n 'est pas possible de dclivrer 
un mandat de recherche et d'arret international des !ors que cc delit n'est pas inclus 
clans Jes traites d'extradition. Partant, Interpol n\ donnerait pas suite puisqu'il n'cst 

pas conforme a la legalite." 

16. L'appel de la requerante fut rejete par une decision de l'Audiencia 
Provincial de Pontevedra du 17 novembre 1998. 

2. Premier recours d'amparo de la requerante 

17. La requerante forma un recours d'amparo sur la base des articles 24 
(droit a UII proces equitable), 15 (droit a la vie et a l'integrite physique et 
morale) et 17 (droit a la liberte et a la surete) de la Constitution, ainsi 
que de la Convention des Nations unies relative aux droits de l'enfant de 
1989. Par une decision du 2 ju in 1999, le Tribunal constitutionnel rejeta le 
recours pour defaut manifeste de fondement, la hau te juridiction estimant 
que la requerante se limitait a faire part de son desaccord avec des 
decisions motivees. 

3. Non-lieu prouisoire dujuge d'instruction n° 5 

18. Au terme de !'instruction, par une decision du 3 juillet 1998, le juge 
d'instruction n° 5 de Vigo rendit un non-lieu provisoire quant a AU.A., 
avec maintien de l'avis de recherche interne et de saisie de ses biens, 
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a insi qu 'un non-lieu definit ifpour les membres d e la fam ill e d 'A.U.A. mis 
e n cause pa r la requerante . Le juge fonda le non-li eu provisoire a l'egard 
d 'A.U.A. sur le fait que, n 'e tant pas en Espagne, ce dernier n'avait pu etre 
interroge ni done fa ire form elle me nt l'objet d ' une accusa tion penale 
conforme me nt a !'art icle 79 1-4 du code de procedure penale . L'appe l 
form e par la requerante fut rej e te par une decision de l'Audiencia 
Provincial de Pontevedra du 9 nuvembre 1998. 

4. Deuxieme recours d'amparo de la requeranle 

19. La requerante forma un recours d'amparo contre ces decisions 
devant le Tribunal constitutionnel e n invoquant !'article 17 (droit a la 
libe rte e t a la suret e) combine avec les art icles 18 (droit a la vie privee e t 
a l' intimite familial e), 24 (droit a un proces equ ita ble) e t 39 (protection 
sociale, economiq uc e t juridique de la fam ille e t des enfa n ts) de la 
Constitution. El le invoq ua egaleme nt les a rticles 5 e t 8 de la Convent ion. 
Dans on recours, e lle se plaig na it notamment du refu s systematique 
oppose par le juge d'i nstruct ion a sa demande de recherchc internat io
nale de son enfant, ce qui const ituait a ses yeux une violation de 
!'obligation pos itive de protection de l'enfa nt et de sa famille. Elle 
a llegua it egale me nt une violatio n de !'article 11 § 1 de la Conven tion 
rela tive a ux clroits de l'enfa nt de 1989 qui prevoit que les Etals prennent 
de mesures afin de lutler contre les cleplacements et non-retours illicites 
d 'enfants a l'etranger. Elle fai sa it va loir e n ou t re que, pa r son oppos ition a 
tout acte cl 'inves tigation, le juge cl ' instruction avait viole d irectement son 
droit a la vie privee et fa mili a le e t ce lu i de son e nfa nt, a insi que son droit a 
la protect ion judiciaire gara nti par !'art icle 24 de la Constitution e t 
!'articl e 6 de la Convent ion. 

20. Pa r une decision du 17 juin 1999, le Tribuna l constitutionnel rejeta 
le recours cl 'amparo pour clefaut de fondement, a u motif que la requerante 
se limi ta it a contester les decis ions renclucs par les jurid ict ions penales 
qui , de maniere rai ·onnee et fondee, avaicnt decide le non-lieu provisoire 
de la pla inte penale presentee par l'interessee pour cnlevement de mineur 
a insi que le main t ic n de certa ines m esures preventives . 

5. Autres decisions d'ordre /Jena! 

2 1. En ou tre, cla ns le cadre cl 'un recours p resen te pa r la requerante 
devant l'Audiencia Provincial de Ponteveclra contre une decision du j uge 
d ' inst ruction n° 5, ce dern ier, clans un rapport qu' il soumit le 5 septembre 
1997 a l'Audiencia Provincial, declara ce qui suit: 

« ( .. . ) La procedure pcnalc a pour but la poursuitc des d elits e t, le cas ccheant, la 

punition des delinquan ts. Toutc fois, le jugc d ' inst ruction nc pcut en aucun cas sc 

la isscr ma nipu lcr par unc femm e a nimec pa r la jalousie ou la hainc cnvcrs la fa mille 
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de son cx-cpoux, et pratiquer une serie d'actes de procedure inutilcs pour l'objet du 
proces, et qui nc visent qu'a importuner des tiers C!rangers au litigc. En l'cspece, la 
scule chose prouvce jusqu'ici est qu'A.U.A. n'a pas rcndu son fils A.Li.I. a sa mere au 
tcrmc de la pcriode quc lr juge aux affaires familiales lui avail aceordi'c." 

22. Une demande en recusation dirigec cont re le juge d'instruction n" 5 
fut rejetee par une decision du 20 novcmbre 1997. En outre, une requete 
en nullite de la procedure fut rejetee par une decision du 22 lcvricr 1999. 

6. Attribution de l'entiere autorite jJarentale a la requerante 

23. Par un jugcment du 12 fe,Ticr 1999, le juge aux affaircs familialcs 
de Vigo retira a A.U.A. l'autorite parcntale et l'attribua dans son 
integralite a la rcqul'rante. Le juge foncla sa decision sur Jes motifs 
suivants: 

« ( ... ) aprCs ex.amen des Clt~ments de prt'll\T, ii con,·irnt d'accucillir fa\'orablcmcnt la 

dcmande de la rcqurrante. En effet, ( ... ) ii ressort du dossier quc le dckndcur, aprcs 
inexecution de l'<u;u11 continue du regime des visitcs (comme le montrc la decision 
rendue par cc tribunal le 20 decembre 19%). n'a pas rendu l'rnfant a sa mere au 

tnme de la periode lixfr par la decision du 20 dfrcmbrc 1996. En outre, depuis le 
I"' fcvrier 1997, le pere et l'enfant sc troll\Tlll t·n un lieu inconnu, soustrayant ainsi 
l'enfant a la garde accordfr a la rcqufrante par decision judiciaire. Cette attitude ne 
peut qu'Ctre qualifiee ck tri-s grave, puisqu'elle a entrainc la separation brusque et 
cruellc de l'enfant d'avcc l'environnemcnt familial clans lequel ii etait clevc de maniere 
heureuse, et l'a privc, et continue de le priver, de la protection et de !'amour de sa mere 

et ce ( ... )clans sa plus tend re cnfance, a\CC le grave prejudice que cela entraine ( ... ) Ainsi 
[A.U.A.], en faisant passer ses intcrfts propres avant ceux de son cnfant, a agi de 

manicre grawmrnt pn'judiriablc a l'Cgard de ce dcrnicr ( ... ) » 

7. Retablissement des contacts entre la requerante et son .fils, recuperation de 
l 'enfant par la requerante et depot de nouvelles jJlaintes penales 

24. D'apres un rapport psychologiquc soumis par la requerante 
en avril 2000, AU.A. eut un premier contact telephonique avec elle 
clans lequcl ii posait plusieurs conditions pour la remise de l'enfant, la 
mena<_;ait et Jui faisait du chantage. Le 12 juin 2000, la requerante porta 
plainte pour menaces et contrainte contre A.U.A. Par une ordonnance du 
30 scptembre 2000, le juge d'instruction n" 6 de Vigo rcndit un non-lieu 
provisoire. Sur un appel de la requerante, l'Audiencia Provincial de 
Pontevedra annula la decision entreprisc par une decision du 15 mai 
2001. 

25. Le 18 avril 2000, la requerante revit pour la premicrr fois son fils 
depuis son enlevement en fevrier 1997. Le 12 rnai 2000, A.U .A. comparut 
volontairement devant le juge d'instruction qui, apres l'avoir entendu, 
n'ordonna pas sa detention provisoire. Finalement, le 8 juin 2000, 
profitant du retour a Vigo cl'A.U.A. et de son fils, la mere reussit avec 
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!'aide de la police a reprendre son enfant. L' interessee allegue qu e 
pendant un ce rta in temps ell e a du vivre cachee avec son fils clans un 
centre d'accueil pour femmes en detresse. 

26. Le 14 juillet 2000, le juge aux affa ires fam ilia les reconnut a 
AU.A. un dro it de visit e a l' egard de son fil s. Ne pouva nt exe rce r ce 
droit , AU.A. deposa un e pla inte devant le juge d 'instruction de Vigo a 
l'encontre de la requ erante et de ses parents pour desobe issance grave a 
!'au tori te. 

II. LE DROIT ET LA PRATIQUE PERTINENTS 

A. La Constitution 

27. Les dispositions pertin en tes de la Const itution se lisent cornrne 
suit: 

Article 10 § 2 

« Les di spositions re la tives aux droits fo ndamc nta ux e t a ux li bertes que la Consti 

tut ion rcconnail scronl intcrprc tccs conformcm e nt a la Declarat ion uni ve rse ll c des 

Droils d e !' Homme el a ux tra it cs et acco rds in tcrn a ti ona ux portant sur les mcm cs 

mat icrcs rat ifi es par l'Espagnc.,, 

Article 18 

« I. Le droit a l' honne ur , a l' int imi tc pc rsonnell e el fam ilia le ( .. ) es l garanti a l OU l C 

personn c. 

( ... )» 

Article 24 

« I. T out c pcrsonn c a le droil cl 'obtenir la protec ti on effective des jugcs et des 

tribuna ux pour cxc rce r scs droits e t interc ts lcg itim cs, sa ns j ama is pouvoir ecrc misc 
clans l' imposs ibilit e d e se defend re. 

( ... ) » 

Article 39 § 4 

« Les enfa nt s j oui sse nt de la protect ion prcvuc pa r les accords in tern a tiona ux qu i 

protcgc nt !cu rs d ro it s. ,, 

Article 96 § I 

«Aprcs lcur publica tion officic ll c e n Espagnc, Jes tra it cs inte rn ationa ux va lab lc mc nt 

sousc rit s fo rm ent pa rti e int cgrantc d e l'o rd rcj uridiq uc intcrn c. ( ... ) " 
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B. La Convention des Nations unies relative aux droits de 
l'enfant du 20 novembre 1989 

28. Les dispositions pertinentes de la Convention rela tive a ux droit s 
de l'enfant 1 ·ont a in si libell ees: 

Article 11 

« I. Les Eta ts parti es prennent des mesures pour !utte r cont re Jes d cplace mcnts et 

Jes non-re tours illi cit cs d 'enfants a l'e tra nge r. 

2. A ccu c fin , Jes Eta ts pa rti es favo risc nt la concl us ion d 'accords bi la tcraux ou 

multil a tcraux ou \'adhes ion a ux accords cx istants. » 

C. La Convention de La Haye du 25 octobre 1980 sur les aspects 
civils de l'enlevement international d'enfants 

29. Les d isposit ions pertinentes de ce tte convention 2 sont a insi 
libell ees : 

Article l 

« La prCsc nt c Conve ntion a pour obj e t: 

a) d 'ass urer le rc to ur im mccl iat des c nfa nts dcpl accs ou rcten us illi cit emcnt cl a ns 

tout Etat contrac tant; 

b) de fa ire rcspcctc r cffect i,-cmc nt cl a ns Jes a utrcs Eta ts contrac ta nt s Jes d ro its d e 

ga rde et de visite ex ista nt cl a ns un Etat cont racta nt. » 

Article 2 

« Les Eta ts contracta nt s prcnn cnt toutes mcsurcs a pp rop ri ccs pour ass urer, cl a ns Jes 

lirni tes de \cu r territo irc, la rea lisa tion des obj ect ifs de la Conve nt ion. A ce t cffct, il s 

doivcnt rccourir it \curs procC.durcs d'urgc nce . » 

Article 3 

« Le dc pl acc mcnt ou le non-re tour d 'un e nfa nt es t conside rc comm c illicit c : 

a) lorsq u' il a li eu en viola tion d 'un dro it de ga rde, att ribu c a un e pe rsonnc, unc 
institu t ion ou tou t a utrc organismc, scul ou conjointe mcnt, pa r le dro it de l'Eta t cl a ns 

lcqucl l'cn fa nt ava it sa reside nce habitucl lc imrn edi a tcmcnt avan t son dcplace mcnt ou 

son 11 011-re tour ; e t 

b) qu e cc dro it et a it cxc rce de fa~o n effective seul ou conjoin te me nt , a u mome nt du 

c! Cplacemcnt ou du non-rc tour, ou l'eUt CtC side tc ls CvC nc mcnts n'Cta icnt survc nus. 

I. L'Espag ne a rat ifi e ce t ins trum ent le 6 deccmbre 1990. Les Eta ts-Unis l'ont s ignc le 
16 f"Cvri cr 1995 ma is nc \'ant pas ratifi c a cc jour. 
2. L'Espagnc a ratifi e cc t instru ment le 16 juin 1987 et lcs Eta ts-U nis le 29 avril 1988. 
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Le droit de ga rde visc en a) pe ut notammc nt rcs ult cr d ' unc attribution de plei n droit , 

cl 'unr dfris ion judicia irc ou admini strative, ou cl 'un accord e n ,·igueur sc ion le droit de 

cc t Etat. » 

Article 6 

uC haque Eta t contracta nt des igne unc a utorit c ccntra lc chargce de sa ti sfa irc aux 
obliga tions qui lui sont imposces pa r la Convention. 

( ... )» 

Article 7 

" Les au tor it cs ccntra lcs cloive nt coopcrcr cntrc cllcs e t promouvoir une co llabora tion 

c nt rc lcs a utorit cs co mpctentes cl a ns lcurs Eta ts rcs pectifs, pour ass urer le rctour 

imrncclia t d es e nfams et rea lise r lcs autrcs obj ec tils de la prcsente Conve ntion. 

En pa rticuli er, so il clirec tern ent, soil avec le concours de tout intermcd ia ire, cllcs 

clo ive nt pre nclre rou tes les mcsurcs appropri ccs : 

a) pour locali se r un e nfant clcplace ou rctcnu illi cit cment ; 

b) pour prcvcnir d e nouveaux da nge rs pour l'cnfant ou d es prejudices pour lcs 

parties conce rnces, en pre na nt ou fa isant prendre des mes urcs provisoircs; 

c) pour ass urer la rr rnis c vo lonta ire de l'cnfant ou facilit er une sol ution a miabl e; 

d) pour ccha ngcr, si ce la s'a,·c re utile, d es informa tions re lat ives a la situation 

socia lc de l'enfa nt ; 

c) pour fournir des in formations gcncra lcs conce rna nt le droit de !cur Et a t re la tives 

a !'applica tion de la Convent ion ; 

f) pour introduirc ou favor isc r l'ouvc rturc d 'une procedure judicia ire ou 

adminis t rative, afln d 'obtcnir le retour d e i'e nfant Cl, le cas cchcant , de pcrrnellrc 

!'organi sa ti on ou l'cxcrc icc eITectifdu droit de visit c; 

g) pour accord e r ou facilitc r, le eas cehca m , l'obtcntion de !'ass istance judiciai rc et 

juridiquc, y co rnpri s la pa rticipation cl ' un avoca t ; 

h) pour ass urer, s11r lr plan administratif, s i ncccssairc et opportun, le re tour sans 

clange r de l'cnfa nt ; 

i) pour sc tcnir mutucll c mc nl infonn ccs sur le fonction ncrn e nt de la Convention et, 
auta nt qu e possible, leve r lcs obstacles cventu cll c mc nt rcncontrcs !ors d e son 

app lica ti on. » 

Article 8 

« La pcrsonne, !'institution ou l'organ isrn e qui pretend qu'un cnfant a ctc cl cplacc ou 

re tc nu e n viola ti on cl 'un clroit de garde pclll sa isir so it l'autorit c ce ntral c de la res idence 

habituc ll c de l'enfant, soil ce ll c de tout autre Eta l contractant, pour qu c ce ll cs-ci 

prctcnt !cur ass ista nce en vuc cl'assurer le rctour de l'cnfant. 

( ... )» 
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Article 11 

« Les a uto ritcs judicia ires ou aclmini stra tivcs de tout Etat co ntracta nt clo ivc nt 

procccl c r d 'urgcncc en vuc du rctour de l'c nf'a nt. 

Lorsquc l'autorit c judicia irc ou adm ini stra tive sa isic n 'a pas s ta tu e cla ns un d cla i de 

six sema incs a panir d e sa sa is inc, le cl cma ndcur ou l'autorit c centra le de l'Eta t rcq ui s, 

de sa proprc initi a ti ve ou sur reque te de l'autorite centralc de l' Etat r~q11era nt , pcut 
de ma nder unc decla ra tion su r les raisons de cc re ta rd . ( ... )., 

Article 12 

« Lorsq u'un cnfant a cte cle place ou rc tc nu illicitc mcnt a u sc ns de !'arti cle ::le t qu 'unc 

pe ri odc de ma ins d 'un a n s'cs t ecoulec a pa rt ir du deplacc m cnt ou du non-re tour a u 

moment de !' introduction de la d cma ndc dcvant l'autorit e judiciairc ou admin istrat ive 

de l'Et at contrac tant ol.1 sc trouvc l'c nf'ant, l'a utorit C sa isic orclonnc son rctour 

immedi a t. 

L'a uto rite judicia ire ou ad ministrative, mi': m c sa isie aprcs !'expira tion d e la periodc 

d 'un a n prevue a l'a linea precedent , doit a uss i ord on ner le re tour de l'enfa nt , a moins 

qu ' il nc so it c ta bli quc l'c nfa nt s'es t integrc cl a ns son nouvea u mi lieu. 

Lorsqu c l'a utori te judiciairc ou adminis tra tive de l'Etat rcqui s a d es raiso ns de cro irc 

quc l'c nfant a c te c mmc ne cla ns un a utrc Etat , e lk pcut suspcnd re la procedure ou 
rcj c tcr la d cmandc de re tour de l'enfam . ., 

Article 13 

« Nonobs ta nt Jes d isposi tions de l'a rticl c precede nt , l'autorit e judi ciairc ou admi 

ni s tra tive d e l'Etat requi s n 'cs t pas te nue d 'orclonne r le rctour de l'cnfa nt , lo rsque la 

pc rSO llll C, !' institution OU l'o rgani sme qui s'oppose a son re tour Cta bJit: 

a) que la pcrsonnc, !' ins ti t ut ion ou l'organi smc qui ava il le soin d e la pc rsonnc d e 

l'c nfant n'cxcn;ait pas cffcctive mc nt le droit d e ga rde it l'cpoquc du deplacc 111 c11t ou 

du non-re lOUr OU arni t CO nSC nti OU a acqu iesce pOstfr ie urCmCnt a CC depJacemcn t OU a 
cc non-re tour ; ou 

b) qu ' il cx is te un ri squ · g rave quc le re tou r de l'cnfa nt ne l'exposc a un dange r 

phys iqu e ou psychiqu c, ou de tout e a utrc manic rc nc le p lace cla ns unc s iLU a ti on 
intolera ble. 

L'a utoritc j udicia ire ou administra tive peut a uss i re fu ser d 'o rdonne r le rc tour de 

J'cnfant si cJ Jc COllState CjU C ce Jui-ci s'opposc a son rc tou r Cl qu ' iJ a attei nt un age Cl 

un c maturit e oc1 ii sc rcvc lc a ppropri e de tcnir comptc de ccu c opi nion. 

Dans !'apprecia tion des circonstances visecs cla ns ce t a rticl e, Jes a utorit es judicia ircs 

ou admini st rativcs doivc nl te nir comptc des in fo rm a tions fourni cs pa r l'a utorit e 

ccntra le ou toute a ut rc a utorit e compe tc nt c d e l'Eta t de la resid ence habitu cll c d e 

l'cnfant sur sa situ a tion socialc. " 
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D. La loi organique 1/1996 du 15 janvier 1996 sur la protection 
juridique des mineurs portant amendement du code civil 
et du code de procedure civile, publiee au Journal officiel 
le 17 janvier 1996 

30. Les d ispos it ions pert inentes de cette Joi sont a insi e noncees : 

Article 3 

« Les min eurs j ou issent des droits quc lcur reconna isse nt la Constitution e t les 

trait cs intern at io na ux rat ifi es par l'Espagne, en panicu li e r la Conve nt ion des Nations 

U nics relative a ux droit s de l'e nfa nt, e t des a utres droit s ga ranti s pa r la legislat ion 

intc rne ( ... ) 

La prcscnte lo i, ses di spositions d 'application e t aut res di spositions lcga lcs re lat ives 

aux m incurs sont interprCtCes conform Cmcnl aux trait Cs inl c rnationaux ra tifi Cs 

par l'Espag ne CL, notamment , a la Conve ntion re la ti\"C aux droits de l'enfa nt du 

20 novembrc 1989. 

Les pouvoirs publics garantisscnt le respect des droit s des mine urs e t adapt cnt leurs 

actes a la prcsc nt c lo i e t a la norme internatio nale c itec." 

31. En ap plicat ion de la dispos it ion fin a le 13 de la Joi precitee sur la 
protection j urid iqu e des mineurs, un de uxi e me paragraphe a ete ajoute a 
!'art icle 216 du code civil dont la tenem· est la suivante : 

Article 216 

« Les fo net ions de tut e ll e constitu ent un de, ·o ir; cl les s'exe reen t au bene fi ce de la 

personne so us tut e ll e so us la sauvegarcle de l'autorite j udic ia irc. 

Les mcsurcs e t dis positions prcvues it l'a nicle 158 du prese nt code pcuve nt c trc 

cJ ccicJ ces cgaJcme nt par le juge, cl 'o ffi ce OU a la cJ e mancJc cJ c LOUIC pe rsonne intc rCSSCC, 

cl ans tous lcs cas d e tutcl le ou de garde , d e fai t ou de droit , s 'agissa nt de mineurs ( ... ) 

lorsque leur inte rc t le dcrnand e. " 

Les d isposit ions de !'article 158 du code civil se li sent comme su it: 

Article 158 

" Le jugc prencl cl 'officc, OU a la dcmancle de l' enfa nt OU cl ' un d es parents OU du 

mini s tl.: rc public, Jes mesures s uivantcs : 

( ... ) 

2. Les di spositions a pproprices afin d 'frit e r aux e nfa nts des perturbations prcj u

clic iablcs en cas d e change mc nt du titula irc de la ga rd e . 

3. En ge nera l, tout c autre disposit io n qu ' il considerc commc opportune afin de le 

me t tre a l'abri d ' un clanger OU cJe lui CVi te r un prcjucJicc . 

Toutes ces mesures peuvc nt c trc acloptces clan s le cadre de tou te proced ure c ivile ou 

pc na le ( ... ) " 
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E. Les dispositions du code civil regissant la representation 
legale des enfants mineurs 

32. Ccs dispositions sc liscnt corn me suit: 

Article 154 

«Les cnfants non emancipcs rclcvcnt de l'autoritc du pcre et de la mere. 

L'autoritc parentale s'exercc toujours clans l'intc'rct des cnfants, conformcmcnt a 
leur personnaliti'. Elle eomprcnd lcs droits et dcniirs suivants: 

I. Veillcr sur cux, Jes garder en !cur rnmpagnic, Jes alimenter, Jes cduqucr et kur 
fournir unc formation complete. 

2. Les rcprcsenter et administrcr !curs bicns. 

( ... ) 

Dans l'excrcicc de l'autorite parcntalc, ks pan·nts peu\-cnt sollicitcr !'aide ck 
l'autoritc judiciairc. ( ... ) » 

Article 162 

«Les parents cxcr~ant l'autoritc' parentak assurcnt la representation lcgale de !curs 
cnElnts mincurs non CmancipCs. 

( ... )» 

F. La pratique interne en matiere penale concernant la 
soustraction d'enfants mineurs par l'un des parents 

33. En general, lcs juridictions espagnolcs ont refuse de qualifier 
la non-representation d'enfant par une pcrsonnc exen;;ant l'autorite 
parentaJe a J'egard du mineur de detention iJlegaJe OU de sequestration 
de personne, delits punis par Jes articles 163 a 165 du code penal d'une 
peine d'emprisonnement de quatre a dix ans. D'aprcs la jurisprudence, 
pareil acte n'est susceptible d'etre poursuivi que du chef de deso
beissance ou d'extorsion, puni par !'article 556 du code penal d'une peine 
de prison de six mois a un an. 

34. La Joi organique 9/2002 du I 0 decembrc 2002 a modifie lcs 
dispositions du code penal et du code civil en matiere de soustraction de 
mmeurs. 

35. S'agissant du domaine penal, !'expose des motifs de la Joi souligne 
qu'une rcponse pcnale claire, differente du delit generique de desobeis
sance, s'est reve[ce necessaire [orsque !'auteur de la SOUStraction OU de la 
non-representation du mineur est l'un des parents, et que la garde du 
mincur a ete lega[ement accordee a l'autrc parent OU a une autre 
personne ou institution clans l'interet de l'enfant. 

36. La Joi introduit un nouvel article 225 bis au code penal dont le 
libelle est le suivant: 
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« I. Le paren t qui, sans aucune justification , sous tra it son cnfant mine ur, sera puni 

cl 'une pcinc de pri son de deux a qu a tre a ns e t cl echu de l'auto rit c parcnta lc pour un c 

per iocl c de quatrc a dix ans. 

2. Aux fin s du present a rticl e, sont cons iclc rcs co m111 c soustrac tion lcs actcs suiva nt s : 

1. le tra nsfcrt d 'un mincur de son li e u de res ide nce sans le consc nt cmcnt du pare nt 

avec leq uel ii vit habitucll cm cnt ou des pc rsonnes ou institutions auxqucll cs es t confice 

la ga rd e du min cur ; 

ii . la re tention cl 'un m ineur en inexecution gr ave d e !'obliga tion decoul a nt d'unc 

clecisionjudicia ire ou administra tive. 

3 . Lorsquc le 111inc ur es t conduit hors d 'Espagn c ou lorsq u'unc condition est cx igec 

pour sa res titution, es t appliqu ce la pc ine incliqu cc a l'a lin ca I cla ns la moiti c super icurc 

de sa durcc . 

( ... ) 

5. Les print>s indiquces clans le present a rticl e s 'a ppliqu c nt egalc111e nt a ux 

ascc nda nt s du m inc ur c l a ux parent s du pare nt jusqu'au clcuxicme clcg rc de 

consangu initC ou d'affin it C, aya nt commis les agisscn1cnts antCricurcmcn t dCcrits . » 

EN DROIT 

I. SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 8 DE LA 
CONVENTION 

37 . La requerante, agissa nt en son nom propre et en ra nt que 
representante Jega le de son en fa nt , a ll egue qu e Jes a u torit es espagnoles 
n'ont pas pris Jes mesures adeq uates pour assurer !'execution rapide des 
decisions de justice renclu es en l'espece et favoris e r le retour de son fil s 
aupres d 'e ll e. Lesdites a utorites aura ient a insi viole !'ar ticle 8 de la 
Convention, a insi Ii bell e : 

« I. Tout c personnc a clroit au respect de sa ,·ic privec et fa 111ilia lc, de son domi ci le e t 

de sa co rrcs poncla nee. 

2. II nc pcut y avoir inge rcnce cl ' un c a utorit c publiqu c clans l'exc rcicc de cc droit qu c 

pour autant quc cctlc ingc re ncc es t prfr uc par la Joi e t qu 'c ll e cons titu e unc 111csurc qui , 

clans unc sociCtC dCmocra tiquc, es t nCccssa ire a la sCcuritC nat ionalc, a la slhctC 
pubJiq uc, au bien-et rc CcO nomiquc du pays, a Ja cJffe nse de J'o rclrc Cl a la prfrcn tion 

des infractions pCna lcs, a la prolCCtion d e la san t c OU de la mo ra le, OU a Ja protection 

des cl roi ts e t libcrt cs cl'autru i. » 

38. La requ e rante denonce en pa rticuJi er le fait qu e les autorit es 
juclicia ires n'ont pas traite avec dili gence la pla inte qu 'e ll e ava it 
prese ntee pour soustraction d 'enfant. 
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A. Arguments des parties 

1. Les requerants 

39. La premiere requcrante cstime pour sa part que l'Etat dffendeur a 
failli a ses obligations decoulant de la Convention et d'autres dispositions 
de droit intcrne et de droit international. Elle souligne en partieulier que 
Jes autorites nationales ont meconnu !'article 3 et la disposition finale 13 
de la Joi organique sur la protection juridique des mineurs, ainsi que 
!'article 216 du code civil qui oblige lr ministere public a proteger le 
mineur enleve. Quant aux dispositions de droit international, la reque
rante se refere a l'articlr 11 ~ I de la Convention relative aux droits 
de l'cnfant du 20 novembre 1989 qui impose a la Partie contractante 
!'obligation d'adopter Jes mesures approprices contre le non-rctour 
illicite d'enfants a l'etranger, ainsi qu'a la Com-ention de La Haye du 
25 octobre 1980 sur Jes aspects civils de l'enlhcment international 
d'cnfants. Or ni le ministere public ni les juridictions intcrncs n'ont fait 
application de ce texte, nonobstant le fait qu'il est d'application directe en 
droit interne. A cet egard, l'intercssee fait remarquer que, conformcment 
aux articles 10 § 2 et 96 § I de la Constitution, Jes traites intcrnationaux 
ratifies par l'Espagne font partie integrante de l'ordre juridique internc. 
En omettant de prendre Jes mesures qui s'imposaient en application des 
dispositions de droit national et international, Jes autorites nationales 
auraient enfreint !curs obligations positives inherentes a !'article 8 de la 
Convention. 

+O. La requfrante soulignc !'inaction des autorites judiciaircs. Ainsi, 
par exemple, le juge cl'instruction de Vigo a rejetc toutes Jes demandes 
prcsentecs au motif qu'il ne pouvait dfranger des personnes non directe
mcnt impliquees clans les faits afin de proteger leur vie privee. Quant au 
ministere public, non seulement ii n'a adopte aucunc mesure d'office, 
mais encore ii s'est oppose a ccllcs qu'elle avait sollicitces. Lorsqu'elle a 
appris que le ravisscur de son cnfant avait pris un vol pour Jes Etats-Unis, 
clle a dernande la dclivrancc d'un mandat d'arret international qui a ete 
refuse par le jugc d'instruetion au motif que Jes faits reprochcs ne 
constituaient qu'un acte de desobeissance, soit unc simple contravention. 
Pour sa part, le rninistcre public s'est oppose a la demande. Face a ce 
ref us, elle a interjctc appcl et le jugc d'instruction a adresse a l'Audiencia 
Provincial un rapport clans lequel ii soutenait sur un ton humiliant qu'elle 
souffrait d'une « crise de jalousie» em·ers la famille de son ex-conjoint. 
Devant cette attitude obstructionniste, elle a sollicitc la recusation du 
juge, qui a etc acccptcc au motif que celui-ci etait lie par une (( tres 
grande amitic)) a la famille du ravisseur. 

41. La rcqufrante insiste sur le fait qu'clle a tout essayc pour inciter 
Jes autorites judiciaires espagnoles a adopter Jes mesures permcttant de 
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recuperer son fils . Malheure usement, toutes ses demandes se sont 
heurt ees au rcfu s des jurid ict ions sa isies de l'affaire. Ni le juge 
d 'instruct ion, ni l'Audiencia Provincial, ni le Tr ibunal const itutionne l n'ont 
fa it droit a ses requ etes . Toutes ses initiat ives sont res tees vaines. 

42. En con cl us ion, et se refer ant a la jurisprudence de la Cour en la 
matiere, la requ erante considere que, par leur comportement, les 
autorites internes ont enfreint les ob ligat ions positives decou lan t de 
!'article 8 de la Convention, faisant a insi fi de son droit au re pect de sa 
vie fami lia le en ne pre nant pas les mes ures adequates et suffisantes 
perme ttant de redresse r son grief. 

2. Le Gouvernement 

43. Le Gouvernement souligne d 'emblee qu e la defense de l'interet de 
l'enfant doit const itu er l'obj ect if prioritaire de l'affaire. Apres avo ir 
expose la ge nese du conni t en t re les pare nts du mineur, ii fait va loir 
qu 'en fin de com pte les actes accomp lis par les autorit es judiciaires 
espagnoles ont abouti a u re tour du pere de l'enfant en Espagne et a la 
remise de l'e nfant a sa mere . A ee l egard , ii souligne que la requ era nte a 
re nonce a lors a toute action civi le OU pe nale a l'e ncontre du pere de 
l' enfant. Toutefois, a pres un cou rt re pit de moins de trois mo is, l' int e
ressee a confirm e sa pla inte pena le et so ll icit e !' inca rcerati on du pere. 
Pa r a ill eu rs, a l' instar de ce dern ier, la requerante, a son tour, n 'a pas 
execute le regime de visites qu e le juge avait etabli en faveur du pere. 
Cela a donne li eu a u depot d 'une pla in te par le pe re contre la requerante 
pour soust ract ion d'enfant. Si au depart le pere a em peche pend ant 
trois a ns l'interessee de voir son fi ls, c'est ell e rna int enant qui , depui s 
deux a ns , prive le pere de tout contact avec son fils. Le Gouvernernent 
insiste pour ne pas mele r l'enfant au conn it opposant le pare nts. 

4-4. Le Gouvcrncrn ent fa it obse1,ver qu e le proces devant la juridiction 
pena lc de Vigo n'cst pas acheve. La requerante dema nde une pe inc de 
dou ze ans de pr ison pour le pere de l'e nfant et une fort e indcmnisat ion 
pour les dommages subis. Il es t evident qu e la procedure devant la Cour 
se limite a u fa it de savoir si les rnesures adoptees pa r les autorit es int ernes 
ont ete adequ ates et suffisantes pour qu e la requ erante puisse recuperc r 
son fil s. Or, contra irern ent ace qu e souti ent la requerante, le ministere 
pub li c a agi imm ed iatement en dema ndant l'ouverture d 'un e procedure 
pena le pour les fa its de nonces pa r l' interessee et ordonne a la police de 
rechcrcher le pere de I'e nfant. C'es t ega lement le minisre re publ ic qui a 
requi s la suspens ion du regime de visitcs devant l' in execut ion par le pere 
des decisions judicia ires re nd ues. 

45. Le Gouvernement fa it rem arqu e r qu e ni la Convent ion relat ive 
a ux dro its de l'enfant ni la Convent ion de La Haye de 1980 ne prevo ient 
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!'obligation de qualifier la soustraction d'un enfant par son pere de clclit 
d'enlevement. S'agissant plus particulicrcmcnt dt: la Convention de La 
Haye, ii souligne que celle-ci portc sur Jes aspects civils de l'enlevement 
international d'enfants, mais non sur Jes aspects pcnaux. Au demeurant, 
on ne saurait comprcndre qu'une convention sur des aspects ci,·ils prcvoic 
la detention d'une personne. Quant au commentaire dujuge d'instruction 
n° 5 conccrnant le comportement de la requerantc, le Gouvernement 
precise qu'il ne s'agit pas d'une dfrision pcnale mais d'un rapport 
interne adresse par un tribunal a la juri<liction superieure. II admet quc 
le commcntaire emis par le juge puisse ctrc qualifie de regrettable, mais 
cela ne saurait en aucun cas etre considerc comme constitutif d'une 
violation du droit de la requeranle a la vie familiale. 

46. Le Gouvcrncment rappclle que lcs dcmandes d'actes d'invcsti
gation prcsentccs par la requerante, tclles que !'expertise des 
empreintes digitales sur l'automobile du pere, ont ete rejetees par 
decisions motivecs du juge et confirmces en appd. Le Gouvernement 
souligne que le jugc d'instruction a entcndu Jes grands-parents et lcs 
uncles paternels de l'enfant. Apres quoi, ii n'a pas delivre de mandat 
d'arret international au motif que la participation du pere de l'enfant au 
delit d'extorsion n'etait pas prouvee. Or, en !'absence d'indices de dclit, la 
delivrance d'un mandat international n'cst pas possible. II insiste sur le 
fait que, a la suite de la non-representation de l'enfant par le pcre, de 
nombrcuses mesures ont ete adoptees par le juge afin de proteger le 
droit a la vie familiale de la requerante. Ces mesures multiples et varices 
auraient ete adequates et suffisantes puisque l'interessee a recupere 
son enfant un an avant la communication de la presente requete au 
Gouvcrnemcnt. Le jugc a ordonne Jes mesures suivantcs: 

le contrDle des frontieres; 

l'examen des achats effectucs avec la carte bancaire du pere, cc qui a 
permis de dccuuvrir, des le troisieme jour suivant la soustraction de 
l'cnfant, qu'unc voiture avait ete louee a New York et rendue au Texas; 

- l'enquetc sur le trajet suivi par le pere et son enfant a partir de 
Bruxelles; 

- la misc sur ecoute des telephones du pc re; 

- l'enquete sur la situation patrimoniale du pcre, ce qui a entralne la 
saisie de ses biens. Le pcre s'cst oppose a la saisic, mais le juge a rejetc son 
rccours. 

En definitive, c'est !'ensemble de ces mesurcs qui ont oblige le pere a 
revenir en Espagne et a remettre l'enfant. D'ailleurs, personne n'a alors 
sollicite sa detention et son placement en prison. Quant a la requerante, 
elk a retire ses plaintes penale et civile. 
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B. Appreciation de la Cour 

47. La Cour note d'emblee qu'il n 'est pas contestc e n l'e pece qu e le 
li e n entre la requerante et son fils rel eve de la vi e familial e au sens de 
!'a rticl e 8 de la Convention. 

48. II s'agit des !ors de determiner s' il y a eu ma nque de respect pour la 
vie familia le de la requ erante e t de son fil s. La Cour rappelle qu e, si 
!'a rti cle 8 de la Convent ion tend pour l'esse nti el a premunir l' individu 
cont re des ingerences a rbitraires des pouvoirs publics, ii enge ndre de 
surcrolt des obligat ions positives inhere ntes a un « respect » effect if de la 
vie familia le . Dans un cas comm e clans l'autre, ii faut avoir egard a uju ste 
equil ibre a menager entre Jes int en~ L s concurrenls de l' individu et de la 
societe dans son ensembl e; de meme, da ns le deux hypoth eses, l'Etat 
j ou it d 'une certaine marge d 'appreciati on (Keegan c. Irlande, a rret du 
26 ma i 1994, serie A n° 290, p. 19, § 49) . 

49. S'agissant de !'obligation pour l'Etat d 'a rr eter des mes ures 
positives , la Cour a declare a de nombreuses repri ses que !'ar t icle 8 
impliqu e le droit d ' un parent a des mesures propres a le reunir a son 
enfant et !'ob ligation pour Jes a utorit es na tional es de les prendre (voir, 
pa r exe mpl e, les arrets Ignaccolo-Zenide c. Roumanie, n° 3 1679/96, § 94, 
CEDH 2000-I; Nuutinen c. Finlande, n" 32842/96, § 127, CEDH 2000-VIII). 

50. Tou tefo is, !'obligat ion pour les a u torit es na tiona les de prendre 
des mesures a ce t effet n'es t pas a bsolu e. La na ture e t l'e tendue 
de ce ll es-ci depende nt des circonstances de chaqu e espcce, ma is la 
compre hension e t la cooperation de !'e nsembl e des personn es concer
nccs en constituent touj ours un fact eur import a nt. Si les a utorites 
na tiona les doivent s'eve r tue r a faci li ter pa reill e collaboration, une 
obligat ion pour elles de recourir a la coe rcition e n la mat ie re ne saurait 
etre qu e limitee : il leur faut t enir com pte d es interets e t des droits et 
libert es de ces memes pe rsonncs, e t nota mment des interets superieurs 
de l'e nfant et des droits qu e lui reconnalt !'a rticl e 8 de la Conve ntion . 
Da ns l' hypothese oil des contacts avcc les pare nt s ri squ ent de menace r 
ces intere ts ou de port er a tt ein te a ccs droits, ii revi ent a ux aulorit es 
na tiona les de ve ill er a un justc equ ilibre entre eux (arret lgnaccolo-Zenide 
preci te, § 94). 

5 1. En fin , la Cour rappell e qu e la Co nve ntion doit s'appliqu e r en 
accord avec les principes du droit internat ional , e n particuli er ceux 
relatifs a la protect ion inte rna tion a le des dro its de l'homm e (arrets 
Streletz, Kessler et Krenz c. Allemagne [GC], n°' 34044/96, 35532/97 et 
44801 /98, § 90, CEDH 2001-II , e t Al-Adsani c. Royaume-Uni [GC] , 
n° 35763/97, § 55, CEDH 200 1-XI). S'agissant plus prfosement des 
ob ligations positives qu e !'art icl e 8 de la Conve ntion fait pese r sur Jes 
Etats contractants en ma ti e re de re union d'un pare nt a ses enfants , 
ce ll es-ci doivent s ' inte rpre ter a la lumiere de la Conve ntion de La Haye 



270 ARRET IGLESIAS GIL ET A.U.I. c. ESPAGNE 

du 25 octobre 1980 sur Jes aspects civils de l'enlevement international 
d'enfants (arret Ignaccolo-Zenide precite, § 95). 

52. Le point decisif en l'espece consiste done a savoir si les autori tes 
nationales ont pris, pour faciliter !'execution des decisions rendues par 
les juridictions internes accordant a la requerante le droit de garde et 
l'autoritc parentale exclusive sur son enfant, toutcs lcs mcsures que l'on 
pouvait raisonnablement exigcr d'elles (Hokkanen c. Finlande, arret du 
23 septembre 1994, serie A n° 299-A, p. 22, § 58). 

53. Au regard du droit interne, la Cour note que Jes juridictions 
nationales ont ete amenees a rendre des decisions, notamment au civil. 

54. Sur ce plan, clans un premier temps, la requerante s'est vu octroyer 
par les tribunaux espagnols le droit de garde et l'autorite parentale 
partagee. Dans un deuxieme temps, le juge aux affaires familiales de Vigo, 
par une decision du 12 fevrier 1999, apres avoir constate l'inexecution 
repctee par AU.A des decisions rendues concernant le regime des visites 
et la soustraction de l'enfant, a estime que de tels manquements etaient 
tres graves et prcjudiciables au bien-etre et au bon developpement de 
l'cnfant, et accorde a la requerante l'autorite parentale exclusive. Eu 
egard au contextc de l'affaire, la Cour estime que ces decisions sont 
conformes tant aux intercts de la requerante qu'a ceux de l'enfant. 

55. Ainsi, ii est indeniable que, au regard du droit internc, Jes 
juridictions saisies de l'affaire ont pris un certain nombre de mesures 
conformemcnt a la legislation en vigueur. 

56. La Cour note cependant quc la prescnte affaire portc pour 
l'essentiel sur le deplacement a l'etranger de l'enfant de la rcquerante 
et son non-retour illicite. La Cour doit des lors examiner la question 
de savoir si, a la lumiere des obligations intcrnationales decoulant 
notamment de la Convention de La Haye, Jes autorites nationales ont 
deploye des efforts adequats et suffisants pour faire respecter le droit de 
la requerante au retour de son enfant et le droit de ce dernier a rcjoindre 
sa mere (arret Ignaccolo-Zenide precite, § 95 ). A cet egard, la Cour note que, 
d'apres !'article 96 § I de la Constitution, Jes traites intcrnationaux 
valablement ratifies font partie integrante de l'ordre juridique interne. 
Or l'Espagne est Partie contractante a la Convention de La Haye depuis 
le 16 juin 1987. Les Etats-Unis, pays OU l'enfant a ete emmenc par son 
pere, l'ont egalement ratifiee. En outre, la loi organique 1/1996 du 
15 janvier 1996 sur la protection juridique des mineurs oblige les 
autorites nationales a prendre toute mesure afin de garantir le respect 
des droits des mineurs conformement aux traites internationaux ratifies 
par l'Espagne. 

57. La Cour observe que, des le 4 fCvrier 1997, soit a pcinc quelques 
jours apres la soustraction du fils de la requerante par son pere, le juge 
d'instruction a rcndu une ordonnance de recherche interne et de remise 
immediate de l'cnfant a l'interessee. Par ailleurs, d'apres Jes observations 
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soumises par le Gouve rn em ent lors de !'aud ience, l'enque te prelim ina ire a 
pcrmis de determ ine r tres ra pidem ent que le pere e t l'e nfa nt se trouva ient 
aux Etats-Unis. Dans ses a rticl es 3, 7, 12 e t 13, la Convent ion de La H aye 
contie nt tout un ensemble de mesures tenda nt a assure r le re tour imm eclia t 
des e nfa nts cl ep laces ou re tenus illi citem ent clans tout Etat contracta nt. A 
cet ega rd , la Cour obse rve qu e, conform e ment a !'articl e 3 de ce t 
inst rum ent, le deplace me nt ou le non-rc tour d ' un e nfant es t cons icl ere 
comm e ill ic ite lorsqu ' il a lieu en violation d 'un droit de garde a t t ribu e a 
une personne pa r le clro it de l'Etat cl a ns leque l l'enfant ava it sa res idence 
habituell e, imm edi a te me nt avant son deplace m ent ou son 11 011-retour. Sur 
ce point, il n'est pas contes te que le fil s de la requerante a e te emmene a ux 
Etats-Un is e t re tenu illicite m ent par le pere. Sa s itu a tion tombe indub i
tabl e ment cl a ns le cha mp d 'app licat ion de la disposit ion de la Conve ntion 
de La H aye. E n outre, conform e me nt a ux a rticl es 6 e t 7 de ce t instrument, 
les a utorit es ce ntra les doive nt coopere r entre el les e t promouvoir une 
colla boration e ntre les a utor ites competentes cl a ns leurs Etats res pectifs, 
pour ass ure r le re tour imm edia t des enfants. En pa rticuli e r, so it directe
me nt, so it avec le concours de tout intermedia ire, ell es doive nt pre ndre 
toutes les mesures app ropri ees pour locali se r un enfant deplace ou re tenu 
illi cite m ent e t as urer la re mise de l'enfant au pa re nt titulaire du clroit 
de gard e. A ce tt e fin , en appli cat ion de !'articl e 11 de la Conve ntion 
de La Haye, les a utorites judicia ires ou admini stratives de tout Etat 
contracta nt doive nt procede r cl 'urgence e n vue du re tour de l'enfant. 

58. La Cour note que ces m esures peuvent e tre appliqu ees d 'office 
pa r les a utorit es na tiona les compe tentes. Pa r ai ll eurs, el le remarqu e qu e 
!'a r t ic le 158 du code civil te l qu ~ modifi e pa r la loi organique 1/ 1996 du 
15 j a nvier 1996 sur la protec tion juriclique des m ineurs perm et au juge 
de pre ndre cl 'offi ce nota mm ent toutes mesures appropriees a fin de 
rn e ttre ['enfant a i'ab ri ci 'un dange r O U de [ui evit er Lill prejudice. 

59. Une fo is constatee par les organes jucliciaires es pag nols la 
soust ract ion illi c itc de l'enfant, la Cour estim e qu ' il revena it aux 
a utorit es na tiona les compe tentes de m e ttre en ceuvre les mesures 
a ppropriees prevues clans les d ispositions pe rt inentes de la Conve ntion 
de La Haye a fin cl 'ass urer la re m ise de l'enfant a sa me re. Or, parm i 
rout es les mcsures enumerees cl a ns ces dispos it ions, a ucun e n'a ete prise 
par lcs a utorit es pour fac il ite r !'execut ion d es decisions rendu es en faveur 
de la requerante e t de son e nfan t. 

60. Compte te nu de ses conclusions prececl entes, la Cour cons icl ere 
que le vo le t penal de l'affa ire ne reve t plus une incidence s ig nifi ca tive 
cl a ns le prese nt cas. La Cour obse rve ace propos que ce rt a ines cl emandes 
prese ntees pa r la requerante, tencl a nt a la rea li sat ion de d ivers acres 
d ' inves tigatio n concc rn a nt son ex-mari e t des membres de la fami ll e de 
celui -ci, fur ent rej e tees pa r des decis ions mot ivees de nu ees d 'arbitraire. 
Cela etant, e t contra ire ment ace qu e souti ent l' interessee, on ne saurait 
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reprocher au juge penal interne une complete inactivite. A cet egard, 
la Cour releve que, le 4 fevrier I 997, le juge d'instruction a emis un a vis 
de recherche interne a l'encontre d'A.U.A. et ordonne la remise imme
diate de l'enfant a sa mere ainsi que la saisie conservatoire des biens 
d'A.U.A. 

61. Reste la question du refus oppose par les juridictions internes a la 
demande de la requerante de delivrer un mandat de recherche et d'arret 
international a l'encontre d'A.U.A. La Cour note que les tribunaux l'ont 
rejetee au motif que les faits reproches a A.U.A., a savoir son depart avec 
l'enfant, pouvaient eventuellement etre qualifies de desobeissance, delit 
sanctionnc d'une peine de prison de six mois a un an, et ne permettaient 
pas la delivrance d'un mandat d'arret international. Pour parvenir a cette 
conclusion, les juridictions intcrnes ont passe en revue uncertain nombre 
d'elements de fait et de droit qu'elles ontjuges pertinents pour apprecier la 
question. La Cour rappelle qu'il revient au premier chef aux autoritcs 
nationalcs et, singulierement, aux cours et tribunaux, d'interprcter et 
appliquer le clroit interne (voir, par exemple, l'arret Winterznrp c. Pays-Bas 
du 24 octobre 1979, serie An" 33, p. 20, § +6). En l'espece, la Cour considere 
toutefois que le problcmc nc concerne pas uniq uement !'interpretation 
faite par les juriclictions intcrnes des dispositions lcgales en vigueur en la 
matiere clont, au demeurant, ricn ne montre qu'dle ait ete deraisonnable, 
mais a trait surtout a l'insuffisance de la legislation en question. Sur ce 
point, la Cour note que le lcgislateur espagnol a estime necessaire le 
renforcement, notamment au penal, des mesures tenclant a combattrc la 
sous traction d'enfants. A cet egard, elle observe que la loi organiquc 9/2002 
du 10 dccembre 2002 a modifie les dispositions du code penal en la matiere 
et aggrave les peines encourues lorsque !'auteur de la soustraction ou du 
refus de representation de mineur est l'un des parents et quc la garde du 
mineur a etc lcgaJement accordee a !'autre parent OU a une autre personne 
ou institution clans l'interet de l'enfant (paragraphes 33-36 ci-dessus). 

62. Eu egard a ce qui precede et nonobstant la marge d'appreciation 
de l'Etat defendeur en la matiere, la Cour conclut que Jes autorites 
espagnoles ont omis de cleployer des efforts adequats et suffisants pour 
faire respecter le droit de la requerante au retour de son enfant et le 
droit de ce dernier a rejoindre sa mere, meconnaissant ainsi leur droit au 
respect de la vie familialc garanti par !'article 8 de la Convention. 

63. Partant, ii y a cu violation de cette disposition. 

II. SUR L'APPLICATION DE L'ARTICLE 41 DE LA CONVENTION 

64. Aux termes de !'article 41 de la Convention, 

«Si la Cour declare qu 'ii y a t·u Yiolation de la C:onwntion ou de scs Protocoles, et si le 
droit intcrnc de la Haute Partic contractante nr pcrmet d'rffaccr qu'imparfaitcmcnt lcs 
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consequences de ce ll c violat ion, la Cour accorde a la pan ic lesee, s' il y a lieu, unc 
satisfaction equi table. ,, 

A. Dommage 

1. Prejudice moral 

65. La requerante reclam e 250 OOO euros (EUR) a titre de repara tion 
du tort moral du a l'ango isse et a la det resse qu 'e ll e et son fil s aura ient 
eprouvees fa ute de mise en ce uvre de ses droits pa rentaux. 

66. Le Gouve rn ement conside re qu e cet te dema nde n 'es t pas just ifiee 
e t estim e que le consta t de violat ion su ffir ait a repa re r le prejudice. 

67. La Cour est ime qu e la requerante a effec tivement eprouve un 
prejudice mora l. Eu ega rd a ux circonstances de la cause et s ta tu ant en 
eq uite com me le ve u t !'a rticl e 4 1, ell e lui a lloue 20 OOO EUR a ce titre. 

2. Prijudice materiel 

68. La req uerante sollicite la som me de 18 OOO EUR au ti tre du 
prejudice materiel. E ll e a en effe t subi un manque a gagner pa r sui te de 
sa mise en di sponibilit e en ta nt qu e professeur de lycee penda nt une a n nee 
afin de rechercher son enfant. 

69. Le Gouve rnement souti en t qu e la demande de la requerante n 'es t 
pas justifi ee. 

70. La Cour es tim e qu e le li en de causalite entre la viol a tion consta tee 
e t le dommage materi el all egue es t par trop ten u pour justifi er de lui 
accorder un dedommage ment ace tit re. 

B. Frais et depens 

71. Au titre des fr a is et depens, la requ erante so llicite 17 770 EUR 
pour la procedure devant la Cour. 

72. Le Gouve rnement es time ce monta nt excess if et s'en reme t a la 
sagesse de la Cour. 

73 . Comm e le Gouvernement , la Cour trouve excessive la somm e 
reve ndiqu ee a ce titre. Compte tenu des circonsta nces de la cause, ell e 
juge ra isonnable d 'allouer a la requ erante 14000 EUR. 

C. Interc~ts moratoires 

74. La Cour juge appropri e de calqu er le ta ux des inten~ t s mora toires 
sur le taux d' intere t de la facilite de pret ma rgina l de la Banque cent rale 
europee nne majore de t roi s points de pourcentage. 
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PAR CES MOTIFS, LA COUR, A L'UNANIMITE, 

1. Dit qu 'i l y a eu violat ion de !'articl e 8 de la Convention ; 

2. Dit 
a) que l'Etat defe ndeur doit ve rs er a ux requ erant s, da ns les trois mois 
a compter du j our OLI J'arret se ra devenu dcfin it if conform ement a 
!'a rtic le 44 § 2 de la Convention, les sommes sui va ntes : 

i. 20 OOO EUR (ving t mille euros) pour dommage mora l, 
ii . 14000 EUR (quato rze m il le euros) pour frais et depens, 
iii. tout montant pouvant e tre du a titre d ' imp6t sur lesd it es 
somm es; 

b) qu 'a compte r de !'ex pirat ion dud it de la i e t jusqu 'au verse m ent , ces 
montants seront a majorer d'un intere t s imple a un ta ux cga l a ce lu i de 
la fac ilite de pret margin a l de la Ba nqu e centrale europee nne 
app licable pendant ce tt e per iode, a ugmentc d e troi s poin ts de 
pource ntage; 

3. Rejette la dema nd e de sa ti sfaction equit a ble pour le ·urplu s. 

Fait en frarn;ais, pu is commu niqu e par ecrit le 29 avr il 2003, en 
applicat ion de !'article 77 §§ 2 et 3 du reglement. 

M ichae l O 'B OYLE 

Greffi e r 
N icolas B RATZA 

Preside nt 
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SUMMARY ' 

Adequacy of measures taken to secure a child's return to its mother as 
required by court orders 

Article 8 

F amity life - Positive obligations - Adequacy ef measures taken to secure a child's return to its 
mother as required 0 court orders - Right to custody and sole parental responsibility - Tlze 
Hague Co11 ve11t ion on tlze Civil Aspects ef International Child Abductio11 - Implementation ef 
the rights to rnstody and parental responsibility- Margi11 ef appreciation - Lack ef measures to 
secure the child's retum - Inadequacy ef the applicable domestic legislation 

* 
* 

Following he r divorce, th e first a pp lica nt was awa rded custody of her son, the 
second app lica nt , and th e fath er was g ra nt ed access . In Febru a ry 1997 th e fath e r 
too k advantage of an access visit to ny to th e U nited Sta te with the child. The 
firs t a pplica nt lodged a crimina l compla int against he r fo rm er husba nd a ll eging 
child a bducti on a nd appli ed to be j oined to the proceedings as a civil pa rty. She 
subsequ ently lodged compla ints aga in st members of hi s fa mi ly for a ll egedly 
assisting in th e abdu ction . In Febru a ry 1997 th e inves tiga ting judge mad e a n 
ord er for a search to be made for th e fath e r a nd for th e child 's immediate re lurn 
to its moth e r. Ile turn ed down requ es ts by the firs t a ppl icant for th e fath er 's 
mobil e te lephone to be monit ored , va rious me mbers of th e fa the r's fa mily to be 
int e rviewed a nd sea rches to be made a t th e 1·egistered offi ce of a compa ny 
be long ing to her form er husba nd a nd of hi ve hicle. He a lso re fu sed to iss ue a n 
int e rn a tio na l search and a rres t wa rra nt aga inst the fa the r. In Jun e 1997 the 
inves tiga ting judge turn ed clown furth er requ es ts by the firs t a pp lica nt for 
inves tiga tive steps to be ta ke n as a result of her fo rm er husba nd 's cri min a l 
contempt a nd fa ilure to comply with th e judgment of the fa mily court. In ~fay 

1998 the inves tiga ting judge rul ed tha t unde r th e domes tic case-law a person 
could not be prosecut ed for th e a bdu ction of th e child fo r whom he had joint 
pa renta l res ponsibility. In Jul y 1998 he re it erated th a t no int ern a tional search 
a nd a rre l warra nt could be iss ued fo r th e suspected offence of crimin a l 
conte mpt. Appeals by th e first a pplicant aga inst those two orders we re dismissed . 
An a pplication for a n ord er requiring the inves tiga ting judge Lo sta nd down had 
bee n dismi ssed in Nove mber 1997 a nd a n a pplica tion for th e proceedings to be 
decla red nul l a nd vo id was dismissed in Febru a ry 1999. At th e encl of the 
inves tigat ion in July 1998 th e inves tigating judge iss ued a provisiona l discharge 
ord er di smiss ing the charges against the first a pp licant 's form er hu sba nd , wh il e 

I. This sum mary by the Regis try docs not bi nd the Court. 
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renewing the search warrant and the order freezing his assets. He also made a 
final order dismissing the charges against the members of the father's family 
who had been implicated by the first applicant. An appeal by the first applicant 
was dismissed. She then lodged an amparo appeal in which she complained in 
particular of the investigating judge's systematic refusal to issue an international 
search warrant for her child, which, she said, was in breach of the positive duty to 
protect children and families. She also submitted that by refusing to take any 
investigative steps, the investigating judge had directly infringed both her and 
her son's right to private and family life. In June 1999 the Constitutional Court 
dismissed her appeal as unfounded. In February 1999 the family court withdrew 
parental responsibility from the father and awarded the first applicant full 
parental responsibility. In June 2000 the first applicant lodged a criminal 
complaint against her former husband alleging threatening behaviour and 
coercion. In September 2000 the investigating judge made a provisional discharge 
order. That order was quashed in May 2001 following an appeal by the first 
applicant. In the meantime, in April 2000 the first ;1pplicant saw her son for the 
first time since his abduction in February 1997. She was finally able to secure his 
return with police assistance injune 2000. 

Held 
Article 8: The right to respect for family life imposed positive obligations on the 
States, including a right for parents to measures that would enable them to be 
reunited with their children and an obligation on the national authorities to take 
such measures. Those obligations, which were not absolute, had to be interpreted 
in the light of the Hague Con\'ention on the Civil Aspects of International Child 
Abduction of 25 October 1980, particularly as both the respondent State and the 
State to which the child had been taken were parties to that convention. As regards 
the implementation of the first applicant's acknowledged rights to custody and 
sole parental responsibility, the Court had to determine whether the national 
authorities had taken all the measures that could reasonably be demanded of 
them to facilitate the execution of those orders, which, by reason of the child's 
transfer overseas and illicit non-return, meant making adequate and effective 
efforts to secure compliance with the first applicant's right to the return of hn 
child and the child's right to be reunited with its mother. As a result of initial 
inquiries following the child's abduction, it had very quickly been established that 
both father and child were in the United States. Once it had been established that 
the child had been wrongfully removed, the national authorities concerned, which 
were empowered to use on their own initiative the legal arsenal contained in the 
Hague Convention - which was applicable in such situations - should have taken 
action to secure the child's return to its mother. However, they had not taken any 
of the measures prescribed in the convention to facilitate the enforcement of the 
court orders in favour of the first applicant and her child. Furthermore, the 
Institutional Law on the legal protection of minors gave the courts power, on 
their own initiative to take, inter alia, all appropriate measures to remove the 
child from danger and to prevent it from coming to harm. As to the criminal-law 
aspect of the case, the domestic courts could not be accused of having been totally 
inactive. The domestic courts' finding that no international arrest warrant could 
be issued in respect oft he child's abduction by the father gave rise, above all, to the 
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qu es tion of the adequ acy of th e dom es tic legisla t ion. Indeed , th e Span ish 
legislatu re had subseque ntly found it necessary lo a me nd the re levant crim ina l
law provisions and to increase th e pena lties . In sum , notwit hstand ing th e 
respond e nt State 's ma rg in of a ppreciat ion, as a result of th e afo reme ntioned 
om iss ions of th e national authoriti es th ere had bee n a breach of th e right of th e 
firs t a pplica nt a nd her child to res pect for th eir "family li fe". 
Conclusion : violat ion (u na nimous ly) . 
Art icl e 4 1: The Court awarded certa in sum s in res pect of non-pecuni a ry damage 
and fo r cos ts and expen ses . 
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In the case of Iglesias Gil and A.U.I. v. Spain, 
The European Court of Hum a n Ri g hts (Fourth Section), sitting as a 

Chamber composed of: 
Sir N icolas BRATZA, President, 
Mr M. PELLOi\PM, 
Mr A. PASTOR RIDRUl';JO, 
Mrs E. PALM, 
Mr M. FISCHBACH, 
Mr J. CASADEVALL, 
Mr S. PAVLOVSCHl ,judges, 

a nd Mr M. O'BOYLE, Section Registrar, 
Having d eliberat ed in priva te on 10 Dece mber 2002 and 1 Apri l 2003, 

De liver the following j udg m ent, which was adopted on the las t
mentioned dat e: 

PROCEDURE 

I. The case origina t ed in a n a pplication (no. 56673/ 00) against the 
Kingdom of Spain lodged with the Court under Art icl e 34 of th e 
Convent ion for the Protection of Human Rig ht s a nd Fundam ental 
Freedoms ("t he Convention ") by two Spanish na tiona ls, Mrs Marfa 
Igles ias G il a nd AU.I. ("t he app licants"), on 22 D ecember 1999. 

2. The appli cants were represented before the Court by Mr J. Thomas 
Mule t, of the Pa lma d e Ma llo rca Bar. The Spa ni sh Government ("t he 
Gove rnm ent") were represe nted by the ir Agent , Mr J. Borrego Borrego, 
H ead of the Legal D epartm ent for Human Ri ght s a t the M inistry of 
Ju st ice. 

3 . The first applicant, act ing in he r own na me a nd in he r capacity as 
th e lega l r epresentat ive of he r son (the second applicant), compla ined 
und er Articl e 8 of th e Convent ion of a lack of d ilige nce on the part of the 
judicia l authorit ies in dealing with he r complaint of child a bduction. She 
a ll eged , in pa rticu la r , tha t the public prosecutor, who was under a legal 
duty to protect minors, had a t no s tage acted in the child 's interest o r 
r eques ted a ny invest iga tive s teps to be take n. The var ious judicia l 
authoriti es to wh ich the case was refe rred (the invest igat ing judge, the 
Pontevedra Audiencia Provincial and t he Const itutional Court) had 
likewise di splayed a lack of inte res t. 

4. The app licat ion was a llocated to the Fourth Section of the Court 
(Ru le 52 § 1 of the Rul es of Court). With in that Sect ion, the Chamber 
that wou ld cons ide r the case (A r ticl e 27 § 1 of the Convention) was 
const itut ed as provid ed in Rul e 26 § 1. 
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5. On I November 200 1 the Court cha nged th e com pos 1t1on of its 
Sect ions (Ru le 25 § I ). This case was ass igned to t he newly composed 
Fourth Sect ion. 

6. By a decis ion of 5 March 2002 the C ha mber decla red the a pplica t ion 
adm iss ible. 

7. The a pplicants and the Gove rn ment each fi led observa tions on th e 
merits (Ru le 59 § I ) . 

8. A hear ing took place in public in th e Huma n Rig hts Bu il ding, 
Strasbourg, on I 0 December 2002 (Rule 59 § 3). 

T here appeared befo re th e Court : 

(a) for the Government 
Mr J. BORREGO BORR EGO, H ead of the Legal Depa rtm e nt 

for Hum an Rig hts, Min istry ofJ ust ice, 

(b) for the aptJlicants 
Mr J. THOMAS MULET, of t he Palma de Ma llorca Ba r, 

Agent ; 

Counsel. 

The Court heard add resses by t he a bove-m e ntioned represe nta tives. 

THE FACTS 

I. T HE CIRCUMSTANC ES O F THE CASE 

9. Th e firs t a pplicant , Marfa Ig les ias G il, was bo rn in 196 1 a nd lives in 
V igo. She is the mother of th e second applican t, A.U.I. , who was born in 
1995. 

I 0. On 8 Septembe r l 989 the fir st a pp li cant ma rr ied A. U.A. On 3 June 
1994 t he coup le d ivo rced. Th eir son A.U.I. was bo rn on 7 December 1995 
a nd A.U.A. acknowledged pa te rnity. In a decis ion of 20 Dece mbe r l 996, 
t he Vigo Family Court awa rded the first a pp licant custody of A.U.I. , a nd 
t he fat her access. O n l Februa ry 1997 A.U.A. a bducted hi s son du ring an 
access vis it and left Spain with him. Aft er passing through France a nd 
Belgium , he trave ll ed with the chi ld by a ir to the U nited Sta tes. 

A. Domestic court proceedings 

I. The fi rst applicant 's criminal complaint ef unlaieful abduction 

11. T he firs t a pp licant lodged a cri mina l compla int with Vigo 
invest iga ting judge no. 5 a lleging child a bduct ion and a pp lied to be 
j oined to t he proceedings as a civil pa rty. O n 4 Febru ary l 997 the 
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investigat ing judge made orders fo r a nat ionwide search to be made fo r 
AU.A a nd fo r the child 's imm edia te return to its mo th er. Subsequ ently, 
t he firs t applicant a lso made crimina l compla ints aga inst va rious 
members or AU.A. 's fa mily who, she sa id , had ass is ted in he r son's 
a bduct ion. 

12. Du r ing the invest iga t ion, the first app lican t requested Vigo 
inves t igati ng j udge no . 5 to mon itor call s on A.U.A.'s mobile telephone 
a nd to in terview m embers or A.U.A.'s fam il y. In a decision of 19 Febru ary 
1997, the investi gating judge turned down both requests, the fo rm er on 
the ground tha t there was no evidence tha t the mobile telephone number 
tha t had bee n give n was A.U.A. 's a nd the la t te r because the fir st applicant 
had not given precise de ta ils or the questions she wished to be put to he r 
fo rmer husba nd 's rela t ives. The first applicant a lso as ked the 
inves tiga t ing judge fo r a sea rch to be ca rri ed out at the registered offi ce 
or a compa ny belonging to A.U .A. that was responsible for administering 
hi s pro perty in his absence, and for the examinat ion or a ve hicle he had 
used to leave Spa in. T he judge aga in refu sed. 

13. The fir st applicant asked the judge to issue a n in te rnational sea rch 
a nd a rrest wa rrant against AU.A, but in an orde r or 29 May 1997, he 
d eclined, sta ting: 

2. As regards t he inte rna t iona l search and ar rest wa rra nt , the offences of coercion 
and ex tort ion have not bee n made oul. [t is deba table whet her there has been an offence 
of criminal contempt , since it has not bee n proved tha t the person conce rned was 
ordered to comply wit h the j udgment of the family cour t a nd wa rned that he was li able 
to comm it th is offence. In addi tion, since th is offence (Article 556 of the Crim inal Code) 
only ca rri es a prison sentence of between s ix months and one yea r, an int e rna t iona l 
sea rch and a rres t war rant is not j us tifi ed, [especia lly] as the conduct compla ined of 

appea rs to come within Article 622 of the Crimina l Code, wh ich cha racte rises it as a 
minor offence. 

+. Fu rt hermore, it should be noted th a t the reques ted procedura l steps a rc ne ither 
lawful , nor adapt ed to the a im pursued, and must the refo re be refused pu rs uant to 

Art icle 3 11 of the Code of C rim ina l Procedure." 

14. In a decision of" 5Jun e 1997, inves tiga t ing judge no. 5 turned down 
rurt he r requ ests by th e first app li cant fo r inves tigat ive s teps to be ta ken as 
a res ul t or her fo rm er husba nd 's contempt and fa ilure to comply with the 
judgment or the fa mily court on the fo llowing gro und s: 

2. Inves tiga t ive s teps are ta ken in orde r 10 es tablish whe th er an offence has bee n 
comm itt ed . The inves tiga tion is broug ht to a n end by a j ud icia l decision, not a t the 

reques t ofa party (Art icle 785 Code of C riminal Procedure). 
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3. The inquiries made to date do not prove that AU.A. failed lo return his son to his 
mother al the end of the period for which he was entitled to have him lo stay. 

6. A wanted notice has been issued for AU.A. nationally. As soon as he has been 
traced, final provision 19 of Institutional Law no. l/1991i of 15 .January 1996 on the 
legal protection of minors can be applied." 

15. In an order of 25 May 1998, the investigating judge also examined 
whether a person could be prosecuted for the abduction of a minor for 
whom he had joint parental responsibility. He found that this was not 
possible under the case-law, as the only offences that could be committed 
in such circumstances were criminal contempt and extortion. In a further 
order dated l July 1998 the investigating judge reiterated that no 
international search and arrest warrant could be issued for the suspected 
offence of criminal contempt, for the following reasons: 

" ... As regards an international search and arrest warrant against A.U.A., this issue 
was resolved by the PontevedraAudiencia in its decision of23 September 1997. '.'lo new 
facts have emerged since then that would justify reclassil)·ing the offence. Under no 
circumstances can it amount to 'false imprisonment', as thcjudgmcnt of 3July 1993 on 
the abduction of minors makes clear. In that judgmcnl, the court held: 'The fact that a 
father has taken his minor child with him solely in order to enjoy its company cannot 
amount lo th" offence of child abduction' ... 

Lastly, as to the suspected offence of criminal contempt, no international search and 

arrest warrant can be issued as it is not an offence that comes within the extradition 
treaties. Conscquemly, Interpol would not act on such a warrant, as it \nndd not be 
valid in law." 

16. An appeal by the first applicant was dismissed by the Pontcvedra 
Audiencia Provincial on 17 November 1998. 

2. Thejirst applicant's.first amparo appeal 

17. The first applicant sought amparo relief under Articles 24 (right to 
a fair hearing), 15 (right to life and mental and physical integrity) and 17 
(right to liberty and security) of the Constitution, and the United Nations 
Convention on the Rights of the Child of 1989. In a decision of 2June 1999, 
the Constitutional Court dismissed her appeal as manifestly ill-founded, 
holding that she had not stated why she disagreed with the reasoned 
decisions of the lower courts. 

3. Provisional discharge order ~JI investigatingjudge 110. 5 

18. At the encl of the investigation, on 3 July 1998, Vigo investigating 
judge no. 5 issued a provisional discharge order dismissing the charges 
against AU.A. However, he renewed the orders for a nationwide search 
for AU.A. and the order freezing his assets. He also made a final order 
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di smissing the cha rges against the membe rs of A.U.A.'s fam ily who had 
been implicated by t he fir st a pplicant. The reason give n by the judge for 
making the provisiona l discha rge ord er in respect of A.U.A. was that the 
la tt er 's abse nce from Spain had prevented hi s be ing quest ioned or 
formally cha rged in accordance with Article 79 l § 4 of the Code of 
Crimina l Procedure. An appea l by the first applicant was dismissed by 
the Ponteveclra Audiencia Provincia l on 9 November 1998. 

4. The first applicant's second am paro appeal 

19. The first applicant lodged an amparo appea l against those 
decis ions with the Const itutiona l Court , in which she a ll eged viola tions 
of Articl e 17 (right to libe rty and security), taken together with 
Art icles 18 (r ight s to private life and family privacy), 24 (ri ght to a fa ir 
hea ring) and 39 (socia l, economic and legal protection of the fami ly and 
children) of the Const itut ion . She a lso re li ed on Art icles 5 and 8 of the 
Conve nti on. In her appea l, she compla in ed in particular of the 
invest igat ing judge's systemat ic refusal to issue an international search 
warrant for her child , a refusal which, she said , was in breach of the 
pos itive duty to pro tect children and famili es. She a lso a ll eged a 
violat ion of Articl e 11 § I of the Convent ion on the Rights of the Ch ild 
of 1989, which requires States to take measures to combat the illicit 
transfer a nd non-re turn of children abroad. In her subm iss ion, by 
re fusing to take a ny inves tiga tive s teps, the inves tiga ting judge had 
direct ly infringed both her a nd her son's right to private a nd family life, 
a nd her right to jud icia l protect ion, as guaranteed by Article 24· the 
Constitution a nd Articl e 6 of the Conve ntion . 

20. In a decision of 17 June 1999, the Constitutional Court dismissed 
the amparo a ppeal as unfounded , holding that the first applicant had 
confined he rse lf to co ntes ting the decisions of t he crimina l courts which, 
in reasoned a nd we ll- found ed decisions, had decided to make a provisiona l 
di scha rge orde r in respect of her crimina l compla int of child a bduction , 
while renewing ce r tain preve nt ive measures . 

5. Other decisions in the criminal proceedings 

2 1. In co nnect ion with a n a ppeal by the firs t a pplicant to th e 
Pontevedra Audiencia Provincial against one of his decisions, inves tigat ing 
judge no. 5 sa id in a report to the Audiencia Provincial on 5 Septem ber l 997: 

" .. . The pu rpose of crimina l proceedings is to prosecute the ofTe nce and, if 
appropria1e, to punis h th e perpetrators. However, an inves tigating judge can not, 
under any circumstances , a llow himself to be manipulated by a woman drive n by 
jealousy or hat red aga inst her form e r husband' s family and ta ke a se ri es of procedural 
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measures that serve no purpose other than to inconvenience third parties uninvolved in 
the proceedings. In the present case, all that has been proved so far is that A.U.A did 
not return his su11 AU.I. to his mother at the end or the period he was allowed by the 
family court." 

22. An application for an order requiring investigating judge no. 5 to 
stand down was dismissed in a decision of20 November 1997. In a decision 
of22 February 1999, an application for the proceedings to be declared null 
and void was likewise dismissed. 

6. Award <jjull parental responsibility to the.first applicant 

23. In a judgment of 12 February 1999, the Vigo Family Court 
withdrew parental responsibility from AU.A. and awarded the first 
applicant full parental responsibility. It gave the following reasons for its 
decision: 

" ... Having considered the evidence, the Court has decided to grant the applicant's 
application .... the case file shows that, after continually failing to comply with the 

access arrangements (see this Court's decision or 20 December 1996), the respondent 
did not return the child to its mother at the end of the period stipulated in the decision 
of 20 December 1996. Furthermore, since 1 February 1997, the whereabouts of both 
father and child have been unknown, which means that the child has been remm·ed 
from the applicant's custody in breach of a court order. Such conduct can only be 
described as very serious, as it has entailed the cruel and abrupt removal of the child 

from the family background in which it was being happily brought up, thereby depriving 
it both now and then of its mother's love and protection ... at the most tender of ages, 
with the serious harm which that entails ... Thus, by putting his own interests before 

those of his child, [AU.A.] has acted in a manner that is seriously detrimental to the 
child's welfare ... " 

7. Renewal ef contact between the first applicant and her son, the return ef the 
child and.further criminal complaints 

24. According to a psychologist's report produced by the first 
applicant in April 2000, A.U.A. first made contact with her through a 
telephone call in which he imposed various conditions for the child's 
return, threatened her and tried to blackmail her. On 12 June 2000 
the first applicant lodged a criminal complaint against AU.A alleging 
threatening behaviour and coercion. On 30 September 2000 Vigo 
investigating judge no. 6 made a provisional discharge order. On an 
appeal by the first applicant, that order was quashed by the Pontevedra 
Audiencia Provincial in a decision of 15 May 200 I. 

25. On 18 April 2000 the first applicant saw her son for the first 
time since his abduction in February 1997. On 12 May 2000 AU.A. 
voluntarily appeared before the investigating judge, who, after hearing 
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hi s representa tions , d ecid ed not to order his de t ention pending tria l. 
Fina ll y, on 18 June 2000 the first a pplicant was able to recove r her child 
with poli ce ass istance on A.U.A.'s return to Vigo with the child. She sa id 
that for a tim e she was forced to go into hiding with he r son in a she lt e r 
for wom en. 

26. On 14July2000 th e Family Court gra nted AU.A. access. As he was 
preve nted f'rom exe rcis ing th a t right , AU.A. lodged a crimina l complaint 
with th e Vigo invest igating judge aga inst th e first a pplican t and he r 
parents a ll eging aggravated contempt. 

II. RELEVANT LAW Al D PRACTICE 

A. The Constitution 

27 . Th e re levant provision of the Const itution read as follows: 

Article 10 § 2 

"Pro"isions relating lo the fund a menta l rig hts and th e fr eedoms recognised by l he 

Constitution sha ll be constrned in accordance wi th the U ni ve rsa l Declaration of 

Hum a n Ri ght s a nd inLern at ional trea ti es a nd agreement s on huma n r ig ht s tha t have 

been rat ifi ed by Spai n. " 

Article 18 

" I. E\'e ryone 's ri ght to honour a nd to pr iva te a nd fa mik life ... sha ll be prolectcd. 

Article 24 

" I. Eve ryone sha ll have th e ri g ht to e ffec ti\'e protec tion by the judges and coun s in 

th e exe rcise of hi s or he r right s a nd legitim a te inte res ts; in no circums tances may th ere 
be a ny denia l of defence rig hts. 

Article 39 § 4 

"C hildren sha ll enjoy the proteelion provided for in th e internationa l agreements 
safegua rd ing their ri ghts ." 

Article 96 § l 

"Once offi cially published in Spai n, int e rnationa l trea ties that have been va lid ly 

concluded sha ll be pan of the domes ti c lega l o rder . ... " 
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B. The United Nations Convention on the Rights of the Child of 
20 November 1989 

28. The relevant provisions of the Convent ion on the Rights of the 
Child 1 provide as follows: 

Article 11 

"1. States Parties shall take measures lo mm bat tlw illicit transfer and non-return of 
children abroad. 

2. To this end, States Parties shall promote the conclusion of bilateral or multilateral 
agreements or accession to existing agreements." 

C. The Hague Convention on the Civil Aspects of International 
Child Abduction of 25 October 1980 

29. The relevant provisions of this convention2 provide as follows: 

Article I 

"The objects oft he present Convention are: 

(a) to secure the prompt return of children \\Tong-fulh- rTmm-cd lo or retained in any 
Contracting State; and 

(b) to ensure that rights of custody and of access under the law of one Contracting 
State arc cffecli\·ely respected in the other Contracting States." 

Article 2 

"Contracting States shall take all appropriate measures lo secure within their 
territories the implementation of the objects of the Convention. For this purpose they 
shall use the most expeditious procedures available." 

Article 3 

"The removal or the retention of a child is to be considered wrongful where: 

(a) it is in breach of rights of custody attributed lo a person, an institution or any 
other body, either jointly or alone, under the law of the State in which the child was 
habitually resident immediately before the removal or retention; and 

(b) at the time of removal or retention those rights were actually exercised, either 
jointly or alone, or would have been so exercised but for the removal or retention. 

The rights of custody mentioned in sub-paragraph (a) above may arise in particular 
by operation of law or by reason of a judicial or administrative decision, or by reason of 
an agreement having legal effect under the law of that State." 

I. Spain ratified this instrument on 6 December 1990. The United States signed it on 
16 February 1995, but have not yet ratified it. 
2. Spain ratified this instrument on 16Junc 1987 and the United States on 29 April 1988. 
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Article 6 

"A Contracting State sha ll des ignate a Centra l Authority to discharge the duties 

whic h a re imposed by the Convent ion upon such autho riti es. 

Article 7 

"Centra l Authorities sha ll coopera te wi th each other and promote cooperation 

amo ngs t the competen t authorities in their respecti,·e States to secure the prompt 

return of childre n a nd to ac hieve the o the r objects of this Conven tion. 

In particular, e it her directly or through any intermedia ry, they sha ll take all 

appropria te measures : 

(a) to discover the whe rea bout s of a child who has been wrongfu lly removed or 

re ta ined ; 

(b) to prevent further ha r m to th e chi ld or prejudice lo int eres ted pa nics by ta king 

or causing to be ta ken provisiona l measures; 

(c) to secure th e volunt ary return or the ch ild or to bring a bout an am icable 

reso lution or the issues; 

(d) to exchange, " ·here desirable, informa tion relating to the social background of 

th e child ; 

(e) lo provide in fo rma tion or a ge neral cha racte r as lO th e law or the ir State in 

connect ion wit h the a pp lica ti on of th e Com·cntion; 

(f) to initi a te or facilit a te th e in sti tution of judicia l or adm inistrat ive proceedings 

with a view to obta ining the return of the chi ld and, in a proper case, to make 
arra ngf'mrnts for org(lnising or srruring 1 hr pfTec t iv<' rxrrcisr of ri g h1 s of accrss; 

(g) whe re the circumstances so require, to prm·idc or fac il itate the prov is ion of lega l 

aid and ack icc , incl ud ing th e pa rti ci pa tion o f legal counse l a nd advise rs; 

(h) to provide such adm inist ra tive arrangements as mav be necessary and 

appropria te Lo secure the safe re turn of th e child ; 

(i) to keep each ot her inform ed with respect to the ope ra tion of thi s Conven tion and, 
as far as possib le , to e lim inate a ny obs tacles l O it s appl icat io n." 

Article 8 

"Any person, institution or o th er body claiming tha t a ch ild has been removed or 

re ta ined in breach of cus tody ri ght s may a pply eit her to the Centra l Authority of the 
child 's hab itua l res ide nce o r to the Centra l Authority of a ny o the r Contract ing S tate 

for ass ista nce in securing th e return of th e c hild. 

Article 11 

"The judicial or adm inistra t ive a uthoriti es of Contract ing Sta tes sha ll act 

expeditiously in proceed ings for th e return of chi ldren. 
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If the judicial or administrative authority concerned has not reached a decision within 
six weeks from the date of commencement of the proceedings, the applicant or the 
Central Authority of the requested State, on its own initiative or if asked by the 
Central Authority of the requesting State, shall have the right to request a statement 
of the reasons for the delay .... " 

Article 12 

"Where a child has been wrongfully removed or retained in terms of Article 3 and, at 
the date of the commencement of the proceedings before the judicial or administrati,·c 
authority of the Contracting State where the child is, a period of less than one year has 
elapsed from tilt' date of the wrongful removal or retention, the authority concerned 
shall order thr ITturn of the child li>rthwith. 

The judicial or administrati\'l· authority, even where the proceedings have been 
commenced after the expiration of the period of one year referred to in the preceding 
paragraph, shall also order the return of the child, unless it is demonstrated that the 
child is now set tied in its new environment. 

Where the judicial or adrninistrati\T authority in th(' requested State has reason to 

believe that the child has been taken to another State, it may stay the proceedings or 
dismiss the application for the return of the child." 

Article 13 

"Notwithstanding the pro,·isions of the preceding Article, the judicial or ad
ministrative authoritv of the requested State is not bound to ordn the rct urn of the 

child if the person, institution or ot hn boch· \\·hich opposes its return establishes that: 

(a) the pnson, institution or other body having the care of the person of the child 

was not actually exercising the custody rights at the time of remo\·al or retention, or had 
consented to or subsequently acquiesced in the removal or retention: or 

(b) there is a grave risk that his or her return would expose the child to physical or 
psychological harm or otherwise place the child in an intolerable situation. 

The judicial or administratiw authority may also refuse to order the return of the 
child if it finds that the child objects to being returned and has attained an age and 
degree of maturity at which it is appropriate to take account of its views. 

In considning the cirrnmstances referred to in this Article, the judicial and 
administrative authorities shall take into account the inli>rmation relating to the social 

background oft he child provided by the Central Authority or other competent authority 
of the child's habitual residence." 

D. Institutional Law no. 1/1996 of 15 January 1996 on the legal 
protection of minors, amending the Civil Code and Code 
of Civil Procedure (published in the Official Gazette of 
17 January 1996) 

30. The relevant provisions of this Law provide: 
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Section 3 

"l\ilinors sha ll enjoy the r ights a fforded the m by the Constitution a nd interna tiona l 

treaties ra tified by Spain, in pa rticular, the Unit ed Nat ions Convention on the Rig hts of 

the C h ild, and the other rights gua ra nteed by domestic legisla tion ... 

This law, its implementing provisions a nd other s ta tutory provisions concerning 

minors sha ll be construed in accordance with the inte rnational treat ies ratified by 
Spa in and , in particu lar, the Convent ion on the Rights of the Child of 20 Nm·cmber 

1989. 

The public authorities sha ll guarantee compliance with the rights of minors and sha ll 

ensure thei r decisions comply with th is law a nd the aforementioned interna t iona l 
instrun1e nt.', 

31. Pursuant to final provts1on 13 of the aforementioned Law on the 
legal protection of minors, a second paragraph was added to Article 216 
of the C ivil Code, wh ich provides as fo llows: 

Article 216 

"The functions of gua rdia nship constitute a duty. They sha ll be per formed fo r the 
bene fit of the person for whom the guardia n has been appoin ted a nd subject to the 

protection of the j udicia l authoriti es . 

The measures a nd action contemplated by Article 158 of this Code may a lso be 
ordered by the court, on its uw11 ini t ia tive or on the applica tion of a ny interes ted party, 

in a ll cases of de facto or dejure guardia nship or cus tody of minors, ... if their interest so 

requires." 

Art icle 158 of the Civil Code provides as fo llows: 

Article 158 

"The court shall, on its own initi a tive, or on a n application by the child, a parent or the 

public prosecutor, orde r the fo llowing measures: 

(2) appropriate action on a transfe r of custody lo arnid the unset tling the child in a 

way that is ha rmful ; 

(3) in general, a ny othe r act ion it considers ex pedie nt to remove the child from 

da nger or prevent i1 coming to ha rm . 

All such measures may be ordered in a ny civil or criminal proceed ings. 

E. Provisions of the Civil Code on the legal representation of 
minor children 

32. The provisions read as follows: 

Article 154 

"Responsibili ty for depende nt minors shall be vested in I heir mothe r a nd fath er. 
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Pa renLa l respons ibilit y s hall a lways be exercised in the child's interesL and 1n 

accorda nce with iLs pe rsona lity; it s ha ll include the following powers a nd duti es: 

( I) Lo provide Lhe child wiL11 protection, compa ny, food, a n upbringing a nd proper 

guida nce; 

(2) to reprcsem the child and administer its propen y; 

Pa re nts may seek j udicia l assis ta nce when exercis ing t hei r pare nta l responsibility . . 

Article 162 

"Parent s in whom pa renta l responsibilit y is vested sha ll represent the ir d epende nL 
minor children in lega l mal! c rs. 

F. Domestic practice in criminal proceedings on the abduction of 
a minor child by one of its parents 

33 . In general , the Span ish courts have refu sed to characte rise a 
fa ilure by a person with parental responsibility for a mino r to re turn the 
chi ld as fa lse impri sonment or kidna pping, offe nces under Articl es 163 to 
165 of the C rimina l Code ca rrying between four a nd ten years' 
imprisonment. U nde r the case-law, a person gu il ty of such conduct may 
only be prosecuted for cr im ina l contempt or extortion unde r Article 556 
of the Crimina l Code, for which the punishme nt is six months' to one 
year's imprisonment. 

34. Inst itutiona l Law no. 9/2002 of 10 D ecember 2002 a mended the 
provisions of the C rimina l a nd C ivil Codes dealing wi th the a bduction of 
mmors. 

35. As regards the position under the crimina l law, the expla na tory 
memorandum to the Law indicated that a clearly worded provision, 
creat ing a sepa ra te offence from the generic offence of crimina l contempt, 
had become necessary when the person gui lty of removing or fa iling 
to re turn the minor was one of the pa rents a nd custody of the minor 
had been lawfully gra nted to the other pa rent or to a nother person or 
ins titution in the child 's interest. 

36. T he Law inserted a new Article 225 bis in the C riminal Code, 
worded as fo llows: 

" I. A pa re nL who, wiLhout a ny justificat ion, abd ucts his or her minor child sha ll be 

liable on convicL ion to betwee n Lwo and four years' imprisonment a nd s ha ll fo rfeit hi s or 

her pa rc nLal responsibility for between four and Len yea rs. 

2. For the purposes of this Ar t icle, Lhe fo llowing acts s ha ll be deemed Lo consti t uLc 

a bduction: 
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(i) transferri ng a m inor fro m his place of' residence without t he consent of the pare nt 

wi th whom he or she habitua lly re ides or the pe rsons to whom or institutions lo wh ich 

custody of the m inor has been granted ; 

(ii) fa iling to re turn a minor in materia l breach of a n obligation a rising under a 

judicia l o r administrat ive d ecis ion. 

3. If the mi nor is removed f'ro m Spa in or a condit ion is imposed for its return, t he 

sent e nce sha ll be in the upper ha lf o f the range set ou t in pa ragraph I. 

5. T he pe nalt ies tatcd in t his Article shall a lso apph- to any person from whom t he 

minor is descended or a ny relat ive of the parent by blood or marriage up lo the second 

degree who has committed the a forementioned acts." 

THE LAW 

I. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTION 

37. T he first applicant, acting in her own name and as her child's legal 
representative, a ll eged tha t t he Spanish authori ties had fa il ed to take 
effective measures to ensure the prompt execution of t he court orders 
t ha t had been made and to help secure her son 's return. T he appl ican t 
claimed tha t t hey had thus violated Article 8 of the Convent ion, wh ich 
provides: 

" I. Everyone has the r ig ht to respect for his private and family life, his home a nd h is 

correspondence. 

2. There sha ll be no inte rference by a public authority with the exercise of this r ight 

except such as is in accorda nce with t he law a nd is necessary in a democrat ic society in 

the interests of nationa l secu rity, public safety or the economic well-being of the 

country, for t he prevent ion of disorders or crime, for the prot ection of health or 

mora ls, o r for the protection of the r ig hts and freedoms of othe rs." 

38. She com pla ined, in pa rticular, of a lack of diligence on the part of 
the judicia l authorit ies in dealing with her complain t of child abduction. 

A. Submissions of the parties 

1. The applicants 

39. The first applicant submitted that the respondent State had 
fa iled to discha rge its obligat ions under both the Convention and other 
provisions of domestic a nd inte rnat ional law. In pa rticular, she said that 
the domestic authori ties had infringed Ar ticle 3 a nd fina l provision 13 
of the Institutional Law on the legal protection of m inors a nd 
Articl e 2 16 of the C ivil Code, which placed a du ty on the publi c 
prosecutor to a fford abducted minors protection. As regards the 
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provisions of international law, the first applicant referred to Article 11 
§ I of the Convention on the Rights of the Child of 20 November 1989, 
which imposed a duty on Contracting States to take appropriate 
measures to combat the illicit non-return of children abroad, and the 
Hague Convention on the Civil Aspects of International Child 
Abduction of 25 October 1980. Neither the public prosecutor nor the 
domestic courts had applied that pro\'ision, even though it was directly 
applicable in domestic law. In that connection, she pointed out that, 
in accordance with Articles 10 § 2 and 96 § I of the Constitution, 
international treaties that had been ratified by Spain formed part of 
the domestic legal order. By failing to take the necessary measures 
under domestic and international law, the national authorities were in 
breach of their implied positive obligations under Article 8 of the 
Convention. 

40. The first applicant stressed the judicial authorities' failure to act. 
Thus, for instance, the Vigo investigating judge had dismissed all her 
applications on the ground that he could not disturb people who were not 
directly implicated in the case, as he was under a duty to protect their 
private lives. As for the public prosecutor, not only had he declined to 
take any measures on his own initiative, he had also opposed the 
measures that had been requested. On learning that her child's 
kidnapper had taken a flight to the United States, she had asked the 
investigating judge to issue an international arrest warrant, but he had 
refused to do so, on the ground that the alleged facts amounted only to 
the minor offence of criminal contempt. The public prosecutor had 
opposed that application. Following the investigating judge's refusal to 
issue an international arrl'st warrant, the first applicant had appealed 
and the investigating judge had sent a report to the Audiencia Provincial in 
which he had humiliatingly accused her of suffering from "a bout of 
jealousy" of her former husband's family. Faced with that obstructive 
attitude, she had applied for - and obtained - an orclrr requiring the 
investigating judge to stand down, on the ground that he was "on very 
friendly terms" with the kidnapper's family. 

41. The first applicant stressed that she had done all she could to 
persuade the Spanish judicial authorities to take action to secure her 
son's return. Unfortunately, all her requests had been turned clown by 
the courts dealing with the case. Neither the investigating judge, nor the 
Audiencia Provincial, nor the Constitutional Court had acceded to her 
requests. Her efforts had all been in vain. 

42. Referring to the Court's case-law on the subject, the first applicant 
submitted that the domestic authorities had, through their conduct, 
infringed their positive obligations under Article 8 of the Convention, 
riding roughshod over her right to respect for her family life by failing to 
take adequate and effective measures to afford her redress. 
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2. The Government 

43 . The Gove rnm ent sa id a t the outset that th e prima ry obj ective in 
th e case had to be th e protection of the child 's inte res t. Aft er ex plaining 
th e background to the di spute be tween the child 's pa rent s, the Govern
me nt sa id that ultima te ly, as a res ult of the act ion ta ken by the Spanish 
judicia l author iti es, the father had returned to Spain a nd the child had 
been reunited with its mothe r. In that conn ection, they noted tha t the 
first a pplicant had at tha t poin t decided not to take a ny civil or crimina l 
proceed ings aga in st the father. However, a ft er less than three months' 
resp ite, the firs t app licant had decided to proceed with the cha rges and 
had requ es ted the fathe r 's imprisonm ent. Furth ermore, s he had gone 
on to fo llow the father's exa mpl e in fa iling to compl y with the acces 
a rra nge m e nts which th e fam ily court had put in place for the father. 
That had led to a compla int by the la tt e r of child abduct ion aga ins t the 
fir . t a pplicant. While ini t ia lly it had been the father who had prevented 
the firs t app li cant from seeing her son for three yea rs, it was now s he who 
had denied him a ll con tact with the child for two years. The Government 
tressed that the child should not be caught up in the dispute between the 

parents. 
44. The Government noted that the proceedings in the Vigo C rimina l 

Court had not ended. Th e first a pplicant was seeking a Lenn of twelve 
years' imprisonm ent for the child 's fat her a nd substa ntia l compe nsa tion 
for the da mage sustained . It was clear that th e on ly issue in the 
proceedings before the Court was whether the measures take n by the 
domest ic authoriti es had been adeq uate and effect ive lo e nabl e the firs t 
applicant to secure her son 's ret urn. Contrary to what she had a ll eged , 
the public prosecuto r had taken immediate action by req uest ing th e 
comm e nce me nt of crimina l proceedings in connect ion with the first 
a pplica nt 's complaint a nd had ins tructed the police to trace the child 's 
father. lt had a lso been the public prosecutor who had a ppli ed for access 
to be suspe nded in view of the father's fa ilure to comply with the cou rt 
orders . 

45. The Government pointed out the neither the Convention on th e 
Ri g hts of the C hild , nor th e H ague Conve ntion of 1980 im posed a duty to 
trea t th e taking of a child by its fath e r as an offence of abduct ion. More 
pa rti cularly, the Hagu e Convention was conce rn ed on ly with the civil , not 
the crimina l, aspects of internat iona l child abduction. Indeed, it wo uld not 
m a ke se nse for a convention dea ling wit h the civil as pect · of a case to 
provide for a person 's dete ntion. As to the comm e nts of inves tiga ting 
judge no. 5 on the first app li can t 's conduct, the Government pointed out 
tha t they had been m ade in a n inte rnal report from a lower court to a 
hig her court , not in a decis ion in criminal proceedings. Although they 
accepted tha t the judge's rema rks might be considered unfortunat e, they 
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said that they could under no circumstances constitute a breach of the 
first applicant's right to family life. 

46. The Government explained that the first applicant's requests for 
investigative measures to be taken, such as forensic examination of 
fingerprints taken from the father's car, were rejected by the judge in 
reasoned decisions that had been upheld on appeal. The investigating 
judge had interviewed the child's grandparents and paternal uncles and 
had decided not to issue an international arrest warrant, as it had not 
been shown that the child's father was implicated in an offence of 
extortion. Without evidence of the commission of a serious offence, no 
international warrant could be issued. The Government stressed that, 
following the father's failure to return the child, the judge had taken a 
series of measures to protect the first applicant's right to family life. 
Those many and varied measures had been adequate and effective, as 
demonstrated by the fact that the child had been returned to the first 
applicant a year before the present application was communicated to the 
Go\'ernment. The measures ordered by the judge were as follows: 

(a) border checks; 
(b) a check on purchases made with the father's credit card, which had 

led to the discovery on the third clay after the child's removal that a car 
had been hired in New York and returned in Texas; 

(c) inquiries into the father's and child's movements after their 
departure from Brussels; 

(cl) tapping the father's telephones; 
(e) inquiries regarding the father's means, which had led to the 

freezing of his assets. The father had applied to have that order set aside, 
but the judge had dismissed his application. 

Ultimately, it was those measures as a whole that had forced the father 
to return to Spain and hand oyer the child. Moreover, there had been no 
requests at that stage for his detention or imprisonment. The first 
applicant had withdrawn her criminal and civil complaints. 

B. The Court's assessment 

47. The Court notes, firstly, that it is common ground that the 
relationship between the first applicant and her son came within the 
sphere of family life under Article 8 of the Convention. 

48. It must accordingly determine whether there has been a breach of 
the right of the first applicant and her son to respect for their family life. 
The Court reiterates that, although the essential o~ject of Article 8 is to 
protect the individual against arbitrary action by public authorities, there 
are in addition positive obligations inherent in an effective "respect" for 
family life. In both contexts regard must be had to the fair balance that 
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has to be struck be tween the competing interes ts or the individua l a nd or 
the community as a whole; and in both contex ts the State enjoys a ce rt a in 
margin of apprecia tion (see Keegan v. Ireland, judgme nt of 26 May 1994, 
Seri es A no. 290, p. 19, § 49) . 

49. As to the State's ob ligation to take positive meas ures, the Court 
has repeatedly held that Art icle 8 includes a right for parents to 
measures that will enable them to be reunit ed with their children and an 
obligat ion on the nat ional author it ies to take such measures (see, amo ng 
othe r authorities, Ignaccolo-Zenide v. Romania, no. 3 1679/ 96, § 94, ECHR 
2000-1, and Nuutinen v. Finland, no. 32842/96, § 127, ECHR 2000-VIII). 

50. H owever, the national authoriti es' ob li gation to ta ke meas ures to 
facilitate reunion is not absolute. The nature and exte nt of such measures 
wi ll depend on the circumstances of each case, but the understanding and 
cooperat ion of a ll concerned are a lways a n important ingred ient. Whilst 
na tional a uthoriti es must do th eir utmost to faci lita te such coope ration, 
a ny obligat ion to a pply coe rcion in th is a rea must be limited, since the 
interests as well as the rights and freedoms of a ll conce rned must be 
taken in to acco unt , and more pa rticularly the best inte res ts of t he child 
a nd his or he r rights under Art icle 8 of the Convention. Where contacts 
with the parent might appear to th reaten those interests or interfere with 
those rights, it is for the national authorities to st rike a fa ir balance 
between them (see Ignaccolo-Zenide, cited above,§ 94) . 

5 1. Last ly, t he Court r eiterates that the Convent ion mu st be applied 
in acco rda nce with the rul es or inte rnational law, in pa rticular, those 
conce rni ng the interna tional protection of human rights (see Streletz, 
Kessler and Krenz v. Germany [GC], nos. 34044/96, 35532/ 97 and 4480 1/98, 
§ 90, ECHR 200 1-II, and Al-Adsani v. the United Kingdom [GC] , 
no. 35763/97, § 55, ECHR 200 1-XI). With specific regard to the positive 
obligations that Art icle 8 of the Convent ion imposes on the Contracting 
States with respect to reu ni ting parents with the ir children, they must be 
in terp reted in the li ght or the Hague Convent ion on the Civi l Aspects or 
Internationa l C hild Abduction of 25 October 1980 (see lgnaccolo-Zenide, 
cited above,§ 95). 

52. The decisive issue in the present case, therefore, is whether the 
na tional a uthoriti es took a ll t he measures that cou ld reasonably be 
demanded or them to fac ilita te the execution or the orders or the 
domestic cou rts awa rding the first applicant custody or and sole parental 
responsibi li ty for th e child (see Hokkanen v. Finland, judgme nt or 
23 September 1994, Seri es A no. 299-A, p. 22, § 58). 

53. As to the position under dom est ic law, the Court notes that the 
na tiona l courts were called upon to make d ecisions, prima rily or a civil 
na ture . 

54. In tha t rega rd, the Spani sh courts initia lly granted the first 
applican t cus tody and j oint pa ren tal responsibility. Subsequently, 111 a 



298 IGLESIAS GIL AND A.U.I. '"· SPAIN JUDG~IENT 

decision of 12 February 1999, the Vigo Family Court awarded the first 
applicant sole parental responsibility, as it took the view that A.U.A.'s 
repeated failure to comply with court orders regarding access and the 
child's removal were very serious and detrimental to the child's well-being 
and proper development. In the light of the circumstances of the case, the 
Court considers that those decisions were consistent with both the first 
applicant's and the child's interests. 

55. Thus, it is indisputable that under domestic law the courts before 
which the matter came took various measures that were in accordance 
with the legislation in force. 

56. The Court notes, however, that the main issue in the present 
case is the transfer overseas and illicit non-return of the first applicant's 
child. The Court must accordingly examine whether, in the light of 
their international obligations arising in particular under the Hague 
Com-cntion, the domestic authorities made adequate and effective efforts 
to secure compliance with the first applicant's right to the return of her 
child and the child's right to be reunited with its mother (see lgnaccolo
Zenide, cited above,§ 95). In that connection, the Court notes that, under 
Article 96 § I of the Constitution, international treaties that have been 
validly ratified form part of the domestic legal order. Spain has been a 
Contracting Party to the Hague Convention since 16 .June 1987. The 
United States, the country to which the child was taken by his father, have 
also ratified it. Furthermore, by virtue of Institutional La\\· no. 1/1996 of 
15 January 1996 on the legal protection of minors, the national authorities 
are under a duty to guarantee compliance with the rights of minors in 
accordance with international treaties that have been ratified by Spain. 

57. The Court notes that right from 4 February 1997, that is to say 
just a few clays after the first applicant's son was taken by his father, 
the investigating judge ordered a nationwide search and the child's 
immediate return to the first applicant. Furthermore, according to 
submissions made by the Government at the hearing, as a result oft he 
initial inquiries, it was very quickly established that father and child were 
in the United States. Articles 3, 7, 12 and 13 of the Hague Convention 
contain a series of measures designed to secure the immediate return 
of children who have been wrongfully removed to or retained in another 
Contracting State. In that connection, the Court notes that under 
Article 3 of the Hague Convention, the removal or retention of a child is 
to be considered wrongful where it is in breach of rights of custody 
attributed to a person under the law of the State in which the child was 
habitually resident immediately before the removal or retention. On that 
point, it is not disputed that the first applicant's son was taken to the 
United States and wrongfully retained there by the father. His situation 
was without doubt cm'Cred by that provision of the Hague Con\'Cntion. 
Furthermore, Articles 6 and 7 of the Hague Convention require Central 
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Authoriti es to coope ra te with each other and to promote cooperation 
a mongst the competent authorit ies in their respective Sta tes to secure 
th e prompt re turn of children. In pa rti cular, e ith er direct ly or through 
a ny in term ediary, they mu st ta ke a ll a ppropria te measures to discove r 
th e wh ereabouts of a child who has been wrongfull y removed or re ta ined 
a nd secure the return of the child to the pa rent with custody. T o tha t end , 
Art icle 11 of th e H ague Conve ntion requires th e judicial or administrat ive 
a uthor iti es of Contracting Sta tes to act expeditiously in proceedings for 
t he return of childre n. 

58. The Court notes that t hese measures may be taken by the re levant 
domest ic authoriti es on their own initi a tive. Furth ermore, Art icle 158 of 
the Civil Cod e as ame nd ed by Institutiona l Law no. 1/ 1996 of 15 J anua ry 
1996 on the legal protection of minors g ives th e courts power to take of 
the ir own motion, inter alia, a ll a pp ropr ia te measures to remove th e child 
from danger a nd to prevent it from com ing to ha rm. 

59. Once the Spani sh judicia l authorit ies had es ta bli hed tha t t he 
child had been wrongfull y removed, the Court conside rs that the na t iona l 
authorit ies conce rned should have ta ke n appropria te measures as se t out 
in t he relevant provisions of t he H ague Conve ntion to secure hi s re turn to 
its mothe r. The authoriti es did not ta ke a ny of the meas ure prescribed in 
the H ague Convention to facili ta te the enforceme nt of the court ord ers in 
favour of the firs t a pp li cant a nd he r child . 

60. In view of t hese find ings, t he Court conside rs tha t the crimina l 
as pect of th e proceedings no longe r has a s ignifi cant bearing on th e case . 
In tha t rega rd , it obse rves th a t some of the first a pp licant 's req ues ts for 
various invr.s ti ga tive measures to be ta ke n in res pect of her form er 
husband a nd members of hi s fa m ily we re refu sed in decisions th a t we re 
reasoned and not a rbi t rary. Th a t being so, a nd contra ry to wha t has bee n 
a ll eged by the fir st a pp li cant , th e domes tic crimina l court s cannot be 
accused of having been tota lly inactive . In tha t connection, the Court 
notes tha t on 4· Febru ary 1997 the inves tiga ting judge ord ered a 
nationwide search fo r A.U.A. a nd th e child 's imm edi a te re turn to hi s 
moth er; he a lso made a n inte rim order fr eez ing A. U .A. 's as ·e ts. 

6 1. This leaves th e qu est ion of the domes ti c court ' refusa l to issue an 
in tern a tiona l search and a rres t wa rran t aga inst AU.A. In tha t conn ect ion, 
the Court notes that t he reason g ive n by the domes ti c cour ts for refu sing 
to issue the warran t was th a t the act A U.A. was a ll eged to have 
committed, namely leaving wi t h th e child , could be class ifi ed as crimina l 
contempt , an offe nce carrying a pri son se ntence of betwee n six months 
a nd one year, and could not fo rm the bas is fo r the issue of an in ter
nat iona l a rres t warrant . In reaching tha t dec is ion, t he domes tic court s 
exa mined va rious factu a l and lega l elements they conside red relevant to 
t he qu es tion. The Court re ite rates that it is prim a rily for th e nat ional 
a uthoriti es, no tably th e court s, to in te rpret and a pply domes tic law 
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(see, among other authorities, Winterwerp v. the Netherlands, judgmcnt of 
24 October 1979, Series A no. 33, p. 20, ~ 46). In the present case, 
however, the Court considers that the problem relates not only to the 
domestic courts' interpretation of the relevant statutory provisions in 
force - indeed, there was nothing to show that their interpretation was 
unreasonable - but, above all, to the inadequacy of the legislation 
concerned. On this point, the Court notes that the Spanish legislature 
found it necessary to reinforce the provisions designed to combat child 
abduction, particularly as regards the criminal law. In that connection, it 
observes that the provisions of the Criminal Code governing this area 
were amended by Institutional Law no. 9/2002 of 10 December 2002, 
which increased the penalties that could be imposed when the person 
guilty of taking or refusing to return the minor was one of the parents 
and custody of the minor had been lawfully granted to the other parent or 
another person or institution in the child's interest (see paragraphs 33-36 
above). 

62. Having regard to the foregoing, and notwithstanding the 
respondent State's margin of appreciation in the matter, the Court 
concludes that the Spanish authorities failed to make adequate and 
effective efforts to enforce the first applicant's right to the return of her 
child and to the child's right to be reunited with its mother and thereby 
breached their right to respect for their family life, as guaranteed by 
Article 8 of the Convention. 

fi3. There has, accordingly, been a violation of that provision. 

II. APPLICATION OF ARTICLE 41 OF THE CONVENTION 

64. Article 41 of the Com·cntion provides: 

"If the Court linds that there has been a violation of the Convention or the Protocols 
thereto, and if' the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. Damage 

1. No11-j1ern11ia1J' damage 

65. The first applicant sought 250,000 euros (EUR) in compensation 
for the non-pecuniary damage clue to the anxiety and distress she said 
she and her son had experienced on account of the failure to enforce her 
parental rights. 

66. The Government argued that that claim was unjustified and that a 
finding of a violation would suffice to redress the damage. 
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67. The Court finds that th e first appl icant has susta ined non
pecuniary damage in the light of the circumstances of the case and, 
ruling on a n equit able basis in accordance with Articl e 4 1, awards her 
EUR 20,000 unde r thi s head. 

2. Pecuniary damage 

68. Th e first appli cant claimed the sum of EUR 18,000 for pecuniary 
dam age. She said that she had suffered a loss of revenu e as she had taken 
a yea r off from her secondary-school teaching post in o rder to find he r son. 

69. Th e Gove rnm ent ma in ta ined tha t the first a pplicant 's cla im was 
not j ustifi cd. 

70. Th e Court finds that th e causa l link betwee n the violation it has 
found and the a ll eged pecunia ry damage is too remote to ju ·t ify an 
award or compensa tion und er this head . 

B. Costs and expenses 

71. The first a pplicant sought EUR 17,770 for th e cos ts a nd expe nses 
incurred in the proceedings befo re the Court. 

72. The Governme nt cons id ered that amou nt excess ive a nd left the 
issue to the Court 's di scretion. 

73 . Like the Government, the Court find s the sum cla im ed excess ive. 
Having regard to the circumsta nces of the case, it considers it reasona bl e 
to award the first a pplicant EUR 14,000. 

C. Default interest 

74. Th e Court cons iders it a ppropriate tha t the default int eres t should 
be based on the marg in a l le nding rate of th e European Ce ntra l Bank, to 
which shou ld be added three percentage points. 

FOR THESE REASONS, THE COURT UNANIMOUSLY 

I. Holds that there has been a breach of Art icle 8 of the Convent ion; 

2. Holds 
(a) that the res ponden t State is to pay the app licant s, within three 
months from the dat e on which the judgment becomes fin a l according 
to Article 44 § 2 of the Convention, the followin g a mounts: 

(i) EUR 20,000 (twenty thousand e uros) in respect of non
pecu ni a ry damage; 
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(ii ) EUR 14,000 (fourt ee n thousand euros) in res pect of costs a nd 
expenses; 
(iii ) a ny tax tha t m ay be payable on th e above sum s; 

(b) that from the ex piry of the above-m entioned three months until 
set tl e m ent simple inte res t sha ll be payable on the above amounts at a 
rate equ a l to t he marginal lending rate of the European Centra l Ba nk 
during the defaul t period plus three pe rcentage po ints; 

3. Dismisses the rem a ind e r of th e claims for just sa ti sfact ion. 

Don e in French, a nd notifi ed in writing on 29 Apr il 2003, pursua nt to 
Rul e 77 §§ 2 a nd 3 of th e Rul es of Court. 

M ichae l O 'BOYLE 
Registra r 

N icolas BRATZA 
Pres ident 



PERNA c. IT ALIE 
(Requete n' 48898/99) 

GRAI\" DE CHM IBRE 

ARRET DU 6 :-JAI 2003 1 

I. Arrct rc ndu pa r la Grande C hambre a la s uit e du re nvoi de l'afTairc e n applica ti on de 
!'a rticl e 43 d e la Conve ntion. 





ARR l~T PERNA c. ITALIE 305 

SOMMAIRE1 

Condamnation d'un journaliste pour diffamation envers un magistrat du 
parquet 

Article 10 

Liberti d'expression - Condamnation d'unjournaliste pour dif!amation envers wz magistrat du 
parquet - Dif!amation - Protection de la re/JU tatio11 d'autrui - Protection des droi ts d'autrui -
Nicessaire dans une sociiti dimocratique - Pro/Jortionnaliti - Imputation a. un magistrat de 
Jails d'nb 11s de pouvoir a des fi ns politiques - Fails non /Jrouvis -A/1proche globale, aux fins de 
/'article 10, de /'article de presse contenant les affirmatiomjugees dijfamatoires 

Article 6 §§ I et 3 d) 

Procedure pinale - Proces equitable - Proces en dijfamation -Accuse demandant la production 
de preuves et /'audition du plaignant - Pertinence des ilbnents de preuve pour la manifestation 
de La viriti 

* 
* * 

Le requ erant , journa liste, fut cond amne pour avoir d iffa me le che f du parqu et de 
Pa lerm e de l'e poqu e . Da ns son a rt icl e, ii accusait le magistra t de mi li ta nti sme 
poli t iq ue et a ffirm ait q ue ce lui-ci avait prete un «serm ent d 'obedi ence» a u Pa rti 
communi ste ita lien et contribu e a un e stra tegic de co nqu e te de tous les pa rquets 
d 'Ita li e en vue d'a neantir la carri ere d 'adve rsa ires politiqu es . Les juridictions 
ita lie nn es rep rocherent a u journa lis te d'avoi r a insi impute au magistra t, de 
man iere gravement diffa ma toire, des agisse me nts co ncre ts bi en precis, au suj ct 
desquels ii n'avait ni prcse nt e ni meme cherche a presente r le moind re clement 
de pre uve . Le requ erant se vit nota mm ent inniger un e a me nd e de I 500 OOO I ires 
ita li enn es (ITL) et dut ve rser des domm ages-in tere ts a u magistra t pl a ignant a insi 
q ue des fra is de procedure a ha uteu r de 60 millions d 'TTL. Les jurid icti ons avaie nt 
au prea la ble juge sa ns pe rtin ence le· dc ma nd es du requ erant en vu e de la 
production de preuve et de !'audit ion du pla igna nt et de te moins. 

I . Ques t ion prelimin aire : « l'affa ire » re nvoyce devant la Grand e C hambre 
confo rm e ment a l'art icle 43 e ng lobe necessairem ent tous les as pects de la 
requ e te qu e la chambre a exa mi nes precedemment da ns son a rret, l'e te ndu e de 
sa juridiction ne se t rouva nt de li m it ee que pa r la decision de la cham bre sur la 
recevabi lit e. Aucu ne base ne pe rme t le re nvoi simpl e me nt pa rtie l d'une a ffa ire 
devant la G ra nd e C hambre. 

I. Red igc par le grefTe, ii ne li e pas la Cour. 
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2. Article 6 §§ I e t 3 d): le journalis te n'a pas demont re quc scs dcmandes d e 
produ ction d e rreuves ecrites e t d 'a udition du pla ig na nt et de temoins cla ns le 
cadre de la proced ure en diffamation e ta ient util es pour prouve r la rea lit e du 
compor tc mcnt qu ' il ava il imput e a u pla ignant clans !'artic le incrimine. En 
rej c ta nt les dcmand cs du requerant , lcs juridic tions na ti onal es n 'ont pas 
meconnu son dro it a un proc<: . equita ble. 

Conclusion: non-viola tion (u na nim ite) . 
3. Articl e 10 : l' ingercncc e tait prevuc par la Jo i e t pour ·uiva it un but legitim e, a 
savo ir la protec tion d e la reput a tion Cl d es droit s d'a utrui . La Cour n 'cxclut pas 
a priori un consta t d e vio lat ion de !'a rticle I 0 e n cas de eo nda mna t ion innigee par 
les jur iclic tions nat ionales su r la base cl'un exame n sepa re d es differe nt es a ffirma
tion s cont e nu es clans un a r ti cl e commc ce lui e n qu es tion. En l'espece, toutcfo is, ii 
convient d e sc pc nche r sur la g lobalitc d e !'artic le e t sur son esse nce mc me. Le 
requ e ra nt ne s'es t pas born e a d ecla re r que le magistrat nourrissa it ou ava il 
manifCste des convicti ons po liti qu es e t qu e ce la pouva it au to ri se r des doutes 
qu a nt a son impa rtia lit e cl a ns l'cxe rc ice d e ses fon ct ions . II rcssort a l'evidencc d e 
l'e n ' e mblc de !'article qu e le requera nt visait a transmet trc a !'opini on publiqu e 
un message c lair e t cl cnu e de toute a mbiguYte: le magist rat e n ca use, cla ns des 
circonstances bie n preciscs, aura it sciemm cnt co mrnis un abus de pouvoir cl a ns le 
but de favorise r le deplo iernent de la pre tendu e strategic d e conqu ete des parquets 
itali cn par le Pa rti commun iste ita li en. Da ns ce contex tc, me mc des phrases 
comme ce ll e re la tive a u « serme nt d'obedience » prcnne nt une va le ur tout autre 
qu c symboliqu e. L' interesse n 'a par a ill eurs a a ucun mom e nt essaye d e prouver la 
realit e du comport emcnt speeifiqu c imput e au magistrat; pour sc clffe ndre, ii a au 
co nt ra ire a ffirm c avoir ex prim e des juge mc nts critiqu es qu ' il n 'y ava il pas li eu de 
prouvcr . Da ns ces conditions, la conda rnn a tion e t la pe ine innigees a u requ eran t 
n 'e ta ient pas disproportionnces au but legiti me vise, e t lcs motifs avances par les 
juridicti ons na tiona les c ta icnt suffi sants e t pertine nts pour justifi e r pa re ill es 
mcs ures . L' ingerence cl a ns le droit du requ era nt a la libert c d 'expres ion puuvait 
done ra isonna bl e me nt passe r pour necessa ire cla ns une socie te democratiqu e a fin 
d e prot eger la re putation d 'a utrui. 

Conclusion: non-vio lat ion (se ize vo ix cont re un c). 
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En l'affaire Perna c. Italie, 
La Cour europee nn e des D roits de !'H omme, siegeant en un c Gra nd e 

Chambre com posee d es juges d ont le nom suit: 
MM. L. WILDHAB ER, president , 

C.L. ROZAKIS, 
j.-P. COSTA, 
G. REss, 

Sir N icolas BRATZA, 
M. B. COi\FORTI, 
M ill!.: E. P ALYI , 

MM. I. CABRAL BARRETO, 
V. BuTK.EVYCH, 

B. ZUPA:\C IC, 
j. HEDIGAN, 

Mme W. THO:v!J\SSEN, 

M. M. PELLONPA.A., 
Mme s. BOTOUCHAROVA, 

M. M. UGREKJ-IELIDZE, 
Mme E. STE!i\ER, 

M. S. PAVLOVSC HI, 
a insi que d e M. P.J. MAHOi\EY,gr~er, 

Apres en avoir cl e libere en chambre du cons e il le 25 septembre 2002 
et le 5 mars 2003, 

Rend l 'arret que vo ici, adopte a ce tt e cl e rni e re da t e : 

PROCEDURE 

l. A l'o rig ine d e l'a ffaire se trouve une requ e te (n° 48898/ 99) cl irigee 

contre la Republiqu e it a li e nne e t dont un res sort issant d e ce t Etat , 
M. Gianca rl o Pe rna (« le requ erant » ), a sais i la Cou r le 22 ma rs 1999 en 
ve rtu d e !'ar t icl e 34 d e la Conve nt ion d e sauvega rd e d es Droits de 
!'H omme e t des Libert es fund a rn e nta les (« la Conve nt ion ») . 

2. Le requerant es t represente par M 0 G.D. Ca iazza, avoca t a u barreau 
d e Rome. Le gouve rn e me nt ita li e n (« le Gouvern e m ent ») es t re prese nte 
par so n agent, M. U. Leanza, chef du contenti eux clipl omat iqu e au 
minis te re d es Affaires e trangeres, ass iste de M. F. Crisa fu lli , coagent 
ad j o in t. 

3. Le r equ erant a ll egua it la viola tion d e !'art icl e 6 §§ I e t 3 cl) d e la 
Convention, e n ra ison du r e fus des juridictions it a li ennes d 'adme ttre 
Jes pre uves qu ' il proposait , e t la viola t ion d e so n clroit a la li be rte 
d 'ex pression , a u regard d e !'art icl e 10 d e la Conve n t ion. 

4. La requ e te a e te attribu ee a la cl e uxieme section d e la Cour 
(a r t icl e 52 § I du r eglem ent ). Au se in de ce ll e-ci, la cha mbre 
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chargee d'examiner l'affaire (article 27 § 1 de la Convention) a ete 
constituee conformement a !'article 26 § 1 du reglement. Elle etait 
composee des juges dont le nom suit: M. C.L. Rozakis, president, 
M. B. Conforti, M. G. Bonello, M 111

e V. Straznicka, M. M. Fischbach, 
M 111

" M. Tsatsa-Nikolovska, M. E. Levits, ainsi que de M. E. Fribergh, 
greffier de section. 

5. Par une decision du 14 decembre 2000, la chamhre a declare la 
requete rccevable. 

6. Le 25 juillet 2001, la chambre a rendu un arrct OU elle a dit a 
l'unanimitc: 

«I. ( ... ) qu•iJ n'y a pas cu ,·iolation de !'article 6 §§ I cl 3 cl) de la Convention; 

2. ( ... ) qu'il y a CU violation de !'article 10 ck la Convention quanta la condamnation 

du requeranl pour avoir attribue au plaignant, en utilisant une expression 

symbolique, un sermcnt d'obcdicnce a l'ancien parti communiste italien et, par 

aillcurs, qu'il n'y a pas eu violation de cctte meme disposition quant a la 

condamnation do requerant pour cc qui est des allegations de cc dcrnier concer

nant respectivement la participation du plaignanl a unc prctenduc strategic de 

conquete des parquets de plusieurs villes et les buts reels de !'utilisation du 

« rcpcnti » Buscctta; 

3. ( ... ) que le constat de violation fournit en soi une satisfaction equitable suffisante 

pour le dommage moral subi par le requcrant; 

.J.. ( ... ) 

a) quc l'Etat dffendcur doit vcrser au rcquerant, dans Jes trois mois a comptcr 

du jour ou l'arret scra devenu definitif conformcrnent a !'article 44 § 2 de la 

Convention, 9 millions (neuf millions) de !ires italienncs pour frais et dcpens, 

plus tout montant pouvant ctrc du au titre de la taxe sur la ,·alcur ajoutcc et de 

la CAP ( caisse de prcvoyance des avoca ls); 

( ... )» 

Elle a rejete la demande de satisfaction equitable pour le surplus. 
L'opinion concordante de M. Conforti, a laquelle s'est rallie M. Levits, 
est jointe a cet arret. 

7. Les 19 et 24 octobre 2001, le Gouvernement et le requerant ont 
demande le renv01 de l'affaire devant la Grande Chambre, 
conformement aux articles 43 de la Convention et 73 du regkment de la 
Cour. Le college de la Grande Chambre a accueilli leurs demandes le 
12 decembre 2001. 

8. La composition de la Grande Chambre a ete arrctee conformcment 
aux articles 27 §§ 2 et 3 de la Convention et 24 du rcglement. 

9. Le Gouvernement a depose un memoire. Des observations ont en 
outre ete re~ues de M. G. Caselli, que le president avait autorise a 
intervenir en tant que personne interessce (articles 36 § 2 de la 
Convention et 61 § 3 du reglement). 
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10. Une a udience s'est cl e roul ee en public au Palais des Droits de 
!'Homm e, a Strasbourg, le 25 septembre 2002 (art icle 59 § 2 du regle
ment1 ). 

On t corn pa ru : 

pour le Gouvernement 
M. F. CRISAFU LLI , 

/1our le requerant 
M" G.D. CALl\ZZA, avoca t , 

pour Le tiers intervenant 
M. G. CASELLI , 
M" G.C. SMURAGLIA, avocat , 

La Cour Jes a ente nclus en le urs d eclarations. 

E FAIT 

11. Le requeran t est ne en l 940 e t res ide a Rom e. 

coagent arijoint ; 

conseil ; 

tiers intervenant, 
conseiL. 

12. J ourna li ste d e profess ion, ii pub li a le 21 nove mbre 1993, cl a ns le 
quoticli e n ita li en It GiornaLe, un art icl e sur un magistrat, M. G. Case ll i, a 
l'epoqu e che f du parque t de Pa le rm e. L'a rticl e e ta it intitul e « Case lli , la 
houppe bla nche de la justice » et sous-titre «Ecole re li g ieuse, militant isme 
communiste comm e l'am i Violante - La notifi cation de poursuites 
aclressee a Andreotti es t-e lle une nouve ll e afTa ire Sogno ? » . 

13. Dans !'a rt icle, le requ era nt , a pres avo ir fait reference a la 
procedure ouvert e par M . Case lli contre M. G. Andreotti , homrne cl 'Et at 
ita li en tres connu accuse du c rim e d e complic it e ex t erieure avec un e 
assoc iat ion mafi euse (a/1poggio esterno alla majia) e t e ntre-t emps acq uittc 
e n pre miere ins ta nce, s 'exp rim a il d e la m a niere sui va nle : 

« Dcrn icre ment, Giu lio Andreo tti di sa it a un j ournal israc lie n qu'i l e raigna it d 'e tre 
eliminc. 

S' il m 'es t pe rm is de comm ence r pa r un e d igress ion, j e me dc ma ndc pourquoi ii s'cs t 

con fi e a un j ourn a l e t ra nger plut6t qu 'a la presse it a li enn c. D'ai ll c urs ii n'es t pas le sc ul. 

C c tt e dc marchc est en passe d e deve nir unc e pid em ic. Pe ndant la mcme per iod c, 

l'indu stricl Ca rl o De Be nede tti a chois i unjourna l a nglai s pour dire q ue l' lt a li e e ta it sa 

Sibc ri e. Mc mc Be t t ino Craxi , lo rsqu ' il a des m e naces ou d es plaint cs a formulc r, le fai t 

gc nera lcmc nt par le biais des jou rn a ux espag nols. Fa ut-il y voir une marq ue de 

snobisme gratu it ? Pe ut-i'tre auss i un syndrom e d e \' ic timisa ti on du gen re « :\ous 

I. Da ns la ve rsion en vigucur avant le I"' octobre 2002. 
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sommes des ctrangc rs dans notre propre pays et sommes cont ra ints ii nous cx prim cr a 
l'cx tcri cur pour qu 'on nous cntcndc a l' intcri cur.)) 

C 'cs t cc qu 'Andrcotti la issc e ntcndrc lorsqu 'il aj out c qu' il sc sent ex ile et victim c 
d'un co rn plot, sans savoir a u juste lequc l. Ccux qui l'ont vu rcce mmcnt di sent qu ' il es t 

pa le, quc ses orci ll cs en pointc sc son t rabattucs e t qu ' il es t compl etcment vofnc. II 
s' inq uic tc pour son epousc Lid ia, plongce dans unc so rt e de ca ta lcpsic cl cpuis ce lt c 
horribl e journce du 27 mars. C 'cs t le jour ot1 unc notifi ca ti on de poursuit cs de 
250 pages cl actylographiecs a fa it du plus cc lcbrc hom me politiquc it a li cn le pa rra in 

num cro I de la mafi a sicili cnn e. Aujourd 'hui , Andreotti es t dcso ri cn tc. II essa ic de 
comprcndrc mais n'y arr ive pas. II pense a un co rn plot de de rni c rc minute. 

Pou n a nt , l'anti corps qui le mine es t la depuis longtcmps. II a ctc cultivc pendant des 
annccs, prcciscmcnt clans ccs cc rclcs religieux qu 'Andrcotti afTcctionn e. Alors quc cc 
clcrn icr clomi nait dej a Rome cl ans lcs annecs 50, Gianca rlo Case lli , chef du pa rque t de 
Pa lerm c e t aut eur des 250 pages qu i l'ont anean ti , ap prcna it scs l c~ons a l'ecolc des 

fr crcs sa lcs icns de Turin. 

Gianca rlo c tait un gan;on bicn, un ga r~on s tudi cux. Turin es t pl cin de gcns comm c ~a, 
ca r la vill e es t pluvieuse e t lcs ma isons n'ont pas de balco n d'ot1 l'on puissc rega rcl cr la 
rue, si bien qu ' il n'y a rien cl 'a utrc a fa ire quc de sc plongcr cl ans les li vrcs . D'ot1 la 
production en massc d'intcllectue ls. De Bobbio ii Conso, le minist re de la justice. Unc 

confreric puritaine. 

Plus G ianca rlo apprcnait a sc connaltre, plu s son compl exc rcl a tif a son pcrc lui 

pesa it. Cc dcrni cr cta it un hommc tres clignc, ma is moclcs te chaufTcur cl 'un capita inc 
d ' inclustric. t:n conduisant , ii rcspira it !'a ir de la bourgeo isie qu ' il rcinsulll ait a son fils . 
L'enfant cl ccida que lorsqu ' il se rait grand ii passcrait de l'autre cote de la barricrc. II ne 
scra il plus subordonnc commc pa pa, mais ti endra it lcs rcnes . 

A l'univc rs it c, ii se rapprocha du PC ! [Parti communis te it a li cn], le pa rti qui cxa ltc 

lcs fru stres . Qu a ncl ii entra cl ans la magist raturc, ii preta un triple sc rm ent d 'obcclicncc : 
a Di eu , a la loi et a la rue Botteglze Oscure [ancicnncment siege du PC!, a ujourd ' hu i du 
PDS - Pa rti democra te de gauche] . Et Gianca rlo devint le j ugc qu ' il es t cl epuis trcnt e 

ans: picux, severe Cl parti san. 

Mais on ne le comprendra it pas vra iment si l'on n'cvoqua it pas ici son alter ego, en la 

pc rsonnc de Luciano Violan te, son fr crc jumeau. Turinois tous lcs cl eux. Mcmc age -
cinquantc-dcux a ns. Eleves l'un comme l'a utrc chcz les fr eres . Memc mi lit antisme 
communiste. Tous cl eux magistra ts. Un acco rd profoncl: Violante, la tcte, appc ll c; 
Caselli , le bras, re poncl . 

Luciano a toujours CU unc longueur d 'ava nce sur Gia nca rlo. Au milieu des annces 70, 

ii inculpa pour tentative de coup cl 'Etat Edgardo Sog no, ancien res ista nt ma is auss i 
a nticommunist e. Cc fut un proccs politique typiqu e qui n'abouti t null e part. Violant e, 
au li eu de fa ire l'objc t cl 'unc cnqu etej ucli cia irc, demar ra une veritab le ca rri ere. En 1979, 
ii f'ut e lu depute cla ns lcs rangs du PC!. Et de puis lors, ii es t toujours le ministre fant6me 
de la justice de la rue Botteghe Oscure. Aujourd 'hui , ii est le president de la commiss ion 
parl ementa ire antimafia, le grand melle ur en scene du va-c t-vient des rcpenti s et 

l'homm e fort du PDS. 

Alors qu c Violante gravissait lcs echelons, Caselli dcvcnait un bel homme dote d 'unc 

chcvelure precocement blanche. Ce lle-ci fait tout e sa fl e rt c. Lorsqu' il sc dcplace, memc 
pour peu de temps, ii empon c toujours un sechc-cheveux. Pendant les pauses, ii re place 
sa houppc sur le front c l rccouvre ses oreilles avec scs cheveux ; ensuit c, comm c vous 
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\'au rez rcm a rqu e dcvant votrc pas te d e te levision, ii bougc la tc tc le mains poss ib le pour 

ne pas gachcr le trava il. 

Et puis ii es t van itc ux. Qu and Giancarlo e ta it mcmbrc du Consc il supcri c ur de la 

mag istrat urc [CSM], de 1986 a 1990, scs compagno ns du CSM sc moq uaicn t de Jui e n 
di sant: « 11 n'a ri c n sous lcs che,·eux ». C 'es t un pe u vra i s i !'on se rCfCrc a son na rciss ismc 

et a scs a: ill c rcs idfologiques; ma is c'es t faux s i l'on pa rle de son inte ll ige nce, qui ne 

prCtc aucun cn1cnt a rcdirc. Jusqu 'a prCsent , con1me on pcut le co ns ta tcr, ri cn nc la issc 
pcnsc r qu c son chem in cro iscra unjour cel ui d 'Andrco tti. 

I-Iormis la parcnthcsc du CSM, Giancarlo a continu e a vivrc a Turin. C'cst unjugc en 

1·ue. II es t en prc mi crc lignc cl a ns la lutt c cont re le 1erroris111c. C'cs t lui qui obtint lcs 

ave ux de Pa tri zio Pcci, dont le rcpcnti r se ra un desas tre pou r Jes Bri gades rouges . 

Pe ndan t cc temps, le PC ! a m is e n bran le sa stra tegic de conqu i': te des pa rqu e ts des 

di ffc re nt cs vill cs d ' l ta li c. Cc tt c Jutt e, donr le PDS a repr is le Oa mbeau, es t touj ours 

d 'act ua lit e. T out ccla es t le rcsult a t d e deux idees liecs m a is simpliss im cs d e Vio la nt e. 

La pre111 ierc idcc, c'cst quc si lcs communistes nc pa rvie nnen t pas a conqu crir le pouvo ir 

par Jes elec t ions, il s pcuvc nt le fa ire en ut ilisant la machine jud icia irc. Le materie l nc 

111 a nqu c pas. Les dc111ocra tcs-chre ti cns e t Jes socia list cs sont d e ver it ablcs vo lc urs e t ii 

sera a isc de lcs co ince r. La scconde id ee est plus geniale quc la premii:re : l'ouvcrturc 

d 'unc informat ion judicia irc suffit pour dcmantclcr Jes car ri ercs; ii n'cs t pas util e d 'a ll cr 

jusqu 'au proccs, ii s uflit de cloucr quclqu 'un a u pilori. Et pour ce fa ire, ii faut cont r6\c r 

l'cnsc111 ble des parquets. 

Ainsi nail T a ngcntopo li. Les Crax i, Jes De Lorenzo et Jes a utrcs sont i111m ed ia t e111 cnt 

pri s la ma in clans le sac cl a ncan l is. Mais pour que le tableau so il co111ple t , ii 111anqu e 

Andreotti. Plus 111a lin ou 111oins av ide que Jes autres, le vieux renard d emocra tc-chrcti cn 

a presque toujours re uss i a cchap pc r aux a ITa ircs de co rrupt ion. 

C'es l justcm en t a cc 1110111 ent-la qu c G ianca rlo SC prepa re a qu itt e r la pluie d e Turin 

pou r le so le il de Pa lc r111 c. Unc campagne d 'accusat ions sans fondemcnt ba layc 

G iamma nco, le procurcur en post e, qu i se sauve pit euse ment. El au debut de l'anncc, 

le beaujuge peul prend rc sa place e t mc ttr e c nfin le sceau de Vio lante sur le parqu et de 

Pa lerme. 

Ava nt son e n tree e n fonction, Case ll i es t convoqu c a u Quir ina le [res id ence officiclle 

du pres ident). Le pres ide n t Scalfaro, qui cnnnalt le type, r.s t inquirt. Q 11 and Casel li es t 

deva nt Jui, ii lui d it: « Vo us c tcs lib re d e fai re cc qu c \/O LIS jugcz bon. Mais soycz object if.)) 

U ne fois Case ll i a Pa lcrm c, son d cs tin Cl celui d'Andreotti se cro isent, a lors quc Jes 

deux ho111111 cs e ta ie nt res tes cloignes pendan t des a nnees . Moins de d cux mois plus tard, 

le senat cur a vie es t subit emenl accuse d'appartenir a la mafia. Le doss ie r es t un 

invraisemb labl c fourre-tout cont enant des dCcla rations de repc nt is, des docume nts 

ancicns c l nouveaux, des in tc rroga toircs du famcux [repcnt i) Buscc tl a 111 c ncs pa r 

Vio la nte clans le cad re de la com m iss ion par lcm cntaire a nt imafi a, a present uti lises 

par Case ll i comme elc 111 cnt s de prc uve, cl a ns u ne sorte de j e u de ping-pong c ntrc lcs 

deux j umcaux. Bref, s uiva nt le pr incipc sc ion leq ucl ii su rfit d 'acc usc r pour dc truire, 

mi': mc le plus a ncicn d inosaure du Palaa.o [Palaa.o Madama - le Scnat] es t a ins i ancanti. 

En avril , Case ll i s'c nvo lc pour les Etats-Un is e t y rc ncont rc Buscetta. II offr c a cc 

repcnti onze mi ll ions de \ires par mois pour continuer a co ll abo re r. Bu sce tta pourra 

enco re Ju i se rvir au cours de \' inst ruction, m c mc si !' issue n 'a plus bca ucoup 

d ' importancc. Le rcsu lta l vise es t a tt c int. 
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On peut deja predire la suite. Dans six a huit mois, l'enqui'te sera classee. Mais 
Andreotti ne pourra pas rcfairc surface. C'cst unc chance. De Caselli, on dira en 
revanche que c'est un juge object if qui avait le devoir d'engager des poursuitcs mais 
qui a su rcconnaltre son crrcur. II dcvicndra un heros. Et cela, s'il y a un Dieu, crie 
vengeance.» 

14. Le 10 mars 1994, sur unc plainte de M. Caselli, le juge des 
investigations preliminaircs renvoyait en jugement le requfrant, ainsi 
que le directeur de I/ Giornale, devant le tribunal de Monza. Le requerant 
etait accuse de diffamation par voie de pressc (diffama::,ione a mezzo stampa), 
aggravee par le fait qu'ellc avait ete commise a l'egard d'un fonctionnaire 
et a cause de ses fonctions. 

15. Au cours des dflJats du 10 jam'ier 199G, la partie ci,·ilc de111amla 
!'admission du proccs-\·erbal de l'interrogatoire de M. Buscctta devant 
les autorites judiciaires de New York ainsi que la copie de l'hebdo
madaire italien !'Espresso qui aYait public cet interrogatoire. 

La defense, quant a ellc, demanda que deux articles parus clans la 
presse et traitant des relations professionnelles de M. Caselli avec le 
repenti Buscetta fussent verses au dossier de mcme que !'audition 
du plaignant. Dans une ordonnance du meme jour, le tribunal rcjcta 
Jes demandes au motif quc lcs documents en question n'rtaicnt pas 
pertinents par rapport a l'objet de la procedure (la diffamation) et que 
!'audition de M. Caselli etait superf1ue compte tenu de la tcncur de 
!'article ecrit par le rcqucrant. 

l 6. Le memc jour, en application des articles 5 7, 595, alineas l et 2, 61 
§ 10 du code penal et 13 de la Joi n" 4 7 du 8 fevrier 1948 sur la presse, le 
tribunal condamna le direct cur du journal et le requerant a des amcndes 
de I OOO OOO et I 500 OOO !ires italicnnes (ITL) respectivement, au 
paiement de dommagcs-interets et des frais de procedure a hauteur de 
60 millions d'ITL, au remboursement des frais exposes par la partie 
civile, ainsi qu'a la publication de l'arret clans le quotidien I/ Giornale. 
Dans les motifs de sa decision, le tribunal affirmait que: 

«( ... ) 

L'autcur de cct article, s'inspirant de l'affaire mettant en cause le senateur 
Giulio Andreotti, livrait la biographic du plaignant clans des termcs qui faisaient 
ressortir sa formation culturellc et surtout scs orientations idcologiqucs -
pretendumcnt prodws du PC! (aujourd'hui PDS) -, lesqudlrs orientations auraient 
ete determinalltl'S dans l'al'ti\'it( professionnclk [du plaignant] au point ell' fail'l' ell' lui 
!'instrument d'un grand dcssein de Cl' parti politique: la rnnqui't e dl's organes 

judiciaires, en particulier des parquets. 

:\I. Perna insistait sur la ,·ieille amitic qui liait le plaignant et le Mputc Violante, 
allirmant quc re dcrnicr ctait la tete clans une strategic faisant de :\1. Caselli le bras. II 
accompagnait sa biographic sommaire de phrases au contenu littfral particulii:rement 
pcrl'mptoire telles que: "Qua ml ii entra clans la magistraturc, ii prha un triple sr·rment 
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d 'obedience : a Di cu, a la loi e t a la rue Botteghe Oscure. Et Gianca rlo devint le juge qu ' il 
es t dcpuis tr cnte a ns: pi eux , seve re et partisan .» 

II acc usa it M. Case lli d 'avoir gen: « l' enquete Andreotti » clans la perspec tive d ' un 

grand dcsse in po litique im agi ne pa r Viol ante pour le compte du PC I/PDS: dcsagreger 
par la vo ic judicia irc la classe pol itique dominante de l'epoquc, de so rt c qu c le parti 
favoris c puissc prcndre le pouvo ir par un cana l non e lectoral. 

!I rc plac;a it cl a ns le contex te de ce tt c exploitation des activites d ' inves tiga tion la misc 

en cause de M. Andreotti, dcrni cr grand representant politique a n'avo ir pas ctc te rrassc 
pa r les cnquctes « mai ns propres» [111a11ip11lite] en cou rs. 

( .. . ) 

Le ca rac terc diffamatoirc de l'a rticl c ( .. ) es t a bsolum cnt man ifcstc, des !ors qu c le 

tcx tc cxclut catcgoriqucme nt quc lVf. Caselli soit respectue ux des obliga tions 
deontolog iqucs propres a sa fonction de magist rat e t Jui dcnie les qua lites 
d 'impartia li tc, d'indcpendance, d'objecti,· it e et de probite qui ca racterisent l'exe rcice 

de l'ac tivite judicia ire, activite q ue le pla ign ant aurait meme utili see a des fins 
po litiqu cs sc ion !'au teur de !'a rticl e. 

En l'cspccc, on ne saura it invoquer comm e circonstance a tt enuante l'excrcice du 
droit de ch roniquc, M. Perna n'ayant pas presence le moindre eleme nt a l'appui de scs 

tres graves accusat ions. On ne saurai t davantage s'appuye r sur l'exercice du droit de 
critiqu e - que !'on peut sans dourc reconna1trc a un journal iste qui dans le cadre de sa 
chroniqu e judicia ire fo rmulerai t des critiques au suj et de te ll c ou telle mesure-, ca r lcs 
affi rmatio ns litigieuscs de !'a rticle se red ui scnt a une attaquc inju stifi ec contre le 
plaignant, dont l'honneur e t la repu ta tion en rcssortent gravc mcnt a tt eints . ( ... ) » 

17. Le requerant interj e ta appe l. Invoquant la li berte de la presse, et 
en particuli er le droit de chroniqu e et de cr itiqu e, ii faisa it valoir 
notamme nt qu e la reference aux te nda nces poli tiques de M. Case lli 
co rrespondait a la rea li te et qu e le tribunal aurait pu verifier cet e lem e nt 
en acce ptant d ' interroger le plaignant lui-me me; que l'amiti e entre 
M . Case lli e t M. Vio lante e tait reelle; qu'il e tait vrai, en outre, que 
M. Case ll i, avait recount cla ns la procedure co ntre M. Andreott i a !'aide 
du repenti Busce tta e t qu 'en sa qualit e de representa nt de l'E tat ii avail 
verse ace cl e rni e r de somm es d 'a rgent , tous les repent is etan t payes par 
l'Eta t it a li en. Se qu a li fi a nt e n outre cl ejournali ste cl 'op inion (opinionista), 
le requerant affirmait ne pas avoir vou lu presenter une biographie de 
M. Case lli mais ex prim er ses opin ions critiqu es de mani e re figur ee et 
e nergiqu e. II avait plus exacteme nt formul e des jugements crit iqu es, 
ce rt es plus ou mains fondes e t plu s ou mains partageables, ma is 
ex plicitem ent derives de la pre misse de fa it: l'activit e politique de 
M. Case lli . Enfin, ii ins istait pour qu e fussent interroges le plaignant , de 
meme que ce rt a ins j ourna li stes et personnages du mili e u politiqu e italien 
ayant com m e M. Case lli milite clans les rangs du parti communiste. Le 
requerant demancla e n pa rti culi cr !'audition de M. S. Vertone e t de 
l\!I. G. Ferrara e t le depot a u doss ier des a rticl es de presse relatant 
des e ntreti e ns cl a ns lesqu els ceux-ci ava ient confirm e le militantisme 
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politique act if du pla igna nt. En parti culi er, dans un entreti en paru le 
l l decembre 1994 dans le quotidie n Corriere della Sera, dont des extraits 
etaient cites clans l'acte d 'appe l du requfra nt, M. Ve rtone avait declare, 
entre autres, que le pla ignant e ta it un homme courage ux e t d ' une grande 
integrit e, mais qu'il etait toutefois innu ence par ce mod ele culture! et 
politiqu e, qu e ses rapports avec l'ancie n parti cornmuniste etaient tres 
etroit s et qu e par la suite M. Case lli ava it quas im ent integ re la structure 
du pa rti. Pour sa pa rt, dans un entreti e n publi c le 9 dece mbre 1994 par un 
autre quotidien,La Stampa, dont des ex traits e tai ent ega lement cites clans 
l'acte d 'appe l du requfra nt , M. Ferra ra avait affirme avoir participe a des 
diza ines de reunions politiqu es, avec nota mm e nt M. Caselli e t M. Violante, 
pe nda nt les a nnecs 70, aupres de la federation de Turin de l'ancien parti 
communi stc. II ava it ajoute qu ' il es tim a it qu e s i M. Caselli , personn e 
integ re, avait fa it du bon trava il contre le te rrorisme en tant que 
magistra t, ii eta it ce penda nt fortement politi se e t devait clone eviter d e 
parl er comm e un tribun. 

l 8. Pa r un a rret du 28 octobre 1997, la cour d 'appe l de Mila n debouta 
le requfrant. Ell e considera qu e: 

«( ... ) Jes cnonccs rc lcvcs cl a ns Jes chef's d ' inculpa tion ( . . ) porte nt indcniablc mcnt unc 

grave a tt c intc a la reputa ti on de la pa rti c lcscc . En c ffc t, plus qu e mcttre en cloutc -

commc on pcul le lire clans Jes chef's cl ' inculpa l ion - la loya 11tc in st itutionnc ll c, la fid clit c 

au principc de lcga li tc, l'obj cctivit c e t l' indepc ncl a ncc du mag is trat Case lli , ccs enonces 

Jui dc ni cnl ca tcgoriquem e nt ces qua lit cs e t lui imputc nt m cmc, entre a utrcs, des 

agisscmcnts q ui constituen t des fautcs cl isc iplina ircs e t pena les . » 

Se lan la cour, ii etait cla ir que !'article evoquait ava nt tout des faits , 
dont ce rt ains n 'ava ient aucune portee diffamatoire e t n'etaient done pas 
pe rtin ent s pour la decision a prendre . 

« En pa rticu li cr , sont inclen iablcmcn t des fa its (et non d es jugements) Jes elemen ts 

sui vants, qu c l'un des act cs d 'a ppel signa lc d 'a ill eurs corn m e tcls (M' D 'A. ): 

- lcs or ienta ti ons po litiqucs de Gianca rl o Case ll i; 

- lcs li e ns d 'am iti c c ntrc lvl. Case lli et le depu te Vio lan te; 

- !'c lement sc ion leq ue l M. Casel li , e n ta nt qu c procureur d e la Republiqu e de la vi i le 

de Pa lcrmc, a utili se Jes decla ra tions du rcpe nti Bu scc ll a clans l'enq ucte sur 

M. Andreotti ; e t !'c lement sc ion lcqu el le mcmc Buscett a , comme d 'autres rcpcn tis, 

es t paye par l'Eta t. 

Ccs e le men ts SO il[ des fail s dont l'cnonciation es t en e ll e-mcm e d cpourvuc d e 

portcc clifTamatoire; ils nc sont done pas pe rtincnt s pour la decis ion qu ' il nous 
a ppartic nt de prc ndrc. Cc la scmblc tout a fa it evid ent en cc qui concc rnc Jes dc rni e rs 

e lem ents ci-dcssus, ma is va ut ega lcmcnl pour le pre m ier (Jes ori en tal ions politiques de 

Giancarlo Case lli ) , puisqu e l' Etat garantit non scul eme nl la libertc de pcnsec e t la 

libc rt c d 'cxprcss ion d e la penscc, rnais a uss i la libert c cl 'association cl ans le cadre de 

part is po li tiqucs . 
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11 n'es t done pas pertinent de chc rcher a savoir que ll cs som lcs convictions politiqucs 

d e Gianca rlo Case lli e t si ccl ui-ci lcs a cxprim ccs ou non clans des circonstanccs 

dc te rminees (en tout cas hors du cadre judiciairc et de l'cxcrcice d e ses f"on cti ons), 

puisque ce t e lement nc pourra it de toute fai;on pas c tr c considc re co rnrnc diffarna toirc 

e n lui-m cmc. ( ... ) 

Est done denuee de fondcmc nt la dc mandc de reouvcrturc du dcbat afin , pre mi i': rc

mcnt, d 'cntendre commc tcmoin Gia nca rlo Case lli , et d cuxicmcme m, d 'obtenir la 

production des a r t icl es de prcssc de Saverio Vertonc et de Giuliano Fe rrara , mais aussi 

d'cntcndrc ces dcrni c rs co rnm e tc moins, wujours au suj c t du militantismc politiquc 

[de Case lli] ou en tout cas de [sa l ( ... ) participation politiquc au PCl/PDS. Tout 

d'abord, CC I clement, eomm e ce la a cte dit , n'es t pratiqucmcnt pas cvoq ue clan 

!'a rticle; e nsuit c, ii ne saurai t quoi qu ' il en so il ct rc consid erc cornmc portan t a tt e int e 
a la rCpul a tion du plaignant Cl n'a done pas besoin d'etre vC rifi C.)) 

19. Au contraire, d 'autres faits imputes au pla ignant ava ie nt inde
niabl ement une portee diffama toire: tout cl 'abord le sc rm ent d 'obed ience 
qui , au-de la du symbole represente, portait une acc usat ion precise , a 
savo ir que M . Case lli se serait engage pe rsonn ell e ment e t durab le mcnt 
a «obeir », clans le cadre de ses fonctions, a la loi, a scs convictions 
rc li gieuses e t « aux instructions des dirigeants » cl 'un pa rti politiqu e. 

Lacour d 'appel poursuivait ains i: 

« La suit e de !'a rticle , q ui donnc unc illustration trcs fo rt eme nt diffamatoire de cctte 

prctenduc obedie nce d e i\!. Casel li a u Pani comm unistc, confirrne que le journa lis te ne 

formul e pas de jugement s ou d'opinions pe rsonne ls mais impute it M. Caselli des 

a rissc mcnts concrcts. 

En cffct, !'a rticle affirm c plus loin: 

- quc M. Caselli es t le fr c rc jumca u d e M. Violant e ( .. ) ; 

- quc le PCI ( ... ) a rnis en branlc une strategic de conqu cte de tous lcs parque ts 

d' ltalie e n a ppliqua lll dc ux idecs du depute - la prernicrc : conquer ir le pouvoir ( ... ) e n 

utili sa nt la machine judiciai rc, la scconde: recourir simplement a l'ouve rture d 'une 

in fo rmat ion judiciai re ( ... ) pour dcrna nteler les ea rri e res [des adversa ires po litiquesJ 

puisqu 'il n 'es t pas utile d 'a ll cr jusqu'au proccs, ii suffit de clouer quclqu ' un a u pilori. 

C 'es t cl a ns ce contex tc quc lcjourna li s te cvoque deux ac tions de Gia nca rlo Case lli: sa 

de rnand c de mutation au pa rqu et de Pa lcrme et sa nomination consecutive a la charge 
de procureur de la Rcpubliquc clans cc tt e ville , e t l'c nvo i 11 M. Andreotti de la 

notifi ca tion de pours uit cs pour participation it une associa ti on ma fi e usc. 

( ... ) 

Le journa liste Pe rna n'a done pas exprim e d 'opinions ou de jugcrnents, mais, 

de maniere gravement diffam a toirc, a imput e au plaig na nt Giancar lo Casell i des 

agisse ments, d es ac tes au sujct d esqu cls - on ne peut quc rcpctc r les termcs du 

tribuna l - ii n' [aJ pas prcse nt c le rnoindre cleme nt de preuve; ii n'a rn c rn e pas che rehe 

a pro uvc r sa these, ses a\·ocat · so uL cna nt qu 'il s'ag issai t de s implcs op inions. 

( ... ) [L] e journaliste [aya nt) a nribu c a u procure ur Gianca rlo Case lli des agissc rn ents 

d ete rmines sans proccdc r a a ucune ve rifica ti on Cl de ma ni cre LOta lcme nt gra tuit e, !'on 

ne sa ura it ex pliquer sa conduit c par des e rreurs ou des rnal cntc ndus, rnais uniqueme nt 

pa r une ac tion de libc rec. 
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Ccla es t confirme pa r le com enu litt cral de !'e nsemble de !'a rticl e, dans lequel la 
pe rsonn e de Giancarlo Case lli es t constamm cnt et subtil ement denigree, meme s1 
quclques paroles pos itives sont ha bilemenl melees aux allaqucs. ( ... ) 

Le cont e nu de !'ense mble de !'article montrc qu ' il n'y a pas cu fautc mais pleinc 
conscience cl memc int ention de porte r a tt einte a la reputa ti on d'aulrui. )) 

20. Pa r un arret du 9 octobre 1998, depose au greffe le 3 decembre 
1998, la Cour de cassa tion conf'irma l'arret d'appel es tima nt qu e ce tt e 
decision etait tout a fait correcte tant au fond qu e sous !'angle de la 
procedure. 

«( ... ) 

Contraircmcnt it cc qui es t pre te nclu , les cl ema ncl cs de production de prcuvcs 
dc posccs pa r la defcnse a nt c te intcrpretees scion !cur exactc significa tion et vale ur et 
ant ctc eca rt ees a juste titre pa rcc q u'e ll es cta icnt tot a lcment cl epourvues de pe rtinence 
aux fin s de la decis io n. 

Dans l'actc cl 'a ppel red igc c1 s ig ne conjoimemenl pa r le dffe ndcur Perna et 
Mr C aiazza, on dc rna nde la rCouve rturc du d C. ba L a fin , premieren1ent , d'« cn tc nd rc 

comm e temoin la pa rtie civile », en pa rticuli e r sur !'e lement « rela ti f aux form es et aux 

moda lites de son milit antismc, ou du mains de sa participa tion politique aux act ivites du 
PC l/PDS du ranl la per iod e OLI ii eta it deja procureur de la Repub li que , a ins i qu e sur tous 
lcs a ul res points sur lesqu e ls port ent les gri efs du pla ignant ».Le ca rac tere a bso lum ent 

vague et non pertin ent de l'obj ct es t manifes te eu ega rd a la tencur des phrases 
emp loyees pa r M. Perna (dans !'a rticl e duqu el !'a ll usion au mi lita nti sme politiqu e de 
M. Caselli ne se borne nu ll cmcnt - comm c le pretend M' Caiazza dans ses moyc ns - a 
a ffi r mcr quc M. Case lli s'es t assoeie au parti commun iste durant ses annees 
d 'unive rs it e, propos qui d 'a illeurs ne constitue rait pas un c offense): en cffe t, !'a rticl e 
cxplicita it dej a lcs formcs e t lcs moda litcs du milit anti smc en imputant ce rt a ins actcs 
a M. Case ll i clans le bu1 de pro uvr r la rea li te de cc mi li ta nt ismr.. Des !ors, so it cc point 
demcurc vague, soit on resoul le prob lcme en cssayant de fa ire admettre au pla ignant 

les fa its releves cl ans les chefs d ' inculpa tion, avec pour consequence le deplace ment de la 
cha rge de la preuve qui pcse sur [M. Perna et M. Montane lli]. ( ... ) 

Pa r a ill e urs, les « temoins direc ts», Giu liano Ferra ra e t Save ri o Verton e, sont 
m r. ntionn cs en rapport aver. 1'{. lcmc nt ci-dessus [l cs form es et les moda lites du 
mi lita ntisme] ; cc qui vicnl d 'e tre dit au suj e t du ca ractere vague e t non pertin ent de 
cc point va ut done ega lement pour ces personn es. De plus, donne r des prec isions 
ulterieures sur des fa ils dont il s ont eu directement conna issa nce n'a aucun effe t 
puisqu ' il s'agit d 'elements qu e la j uridiction du fo nd n'a pas j uges offensa nt s et au 

suj et desqu els pa rl er de preuve a bso lu to ire n'a do ne aucun scns. 

Enfin , le m ili ta nlisme de M. Case lli a u sc in du PC I n'a ri cn a vo ir avec les fa il s 

de te rm ines q ui lui sont a ttribucs, et done avec son prc tcndu sc r me nt d 'obediencc a la 
ru e Botteghe oscure (a uqucl le moye n nc fa it toutefois aucune a llusion) , avec les rapport s 
Case lli -Viola nte, e t surtout avec un pretendu li en avcc M. Buscc tt a. 

Pa r-de fa !'a spec t procedura l de la qu es tion , ii convicnl d 'a flirm er d 'c mblec que rn emc 
les a ll usion s au fail quc le conte nu de !'a rticl e ne scrait pas obj ectivemenl ofrcnsant sont 
abso lum ent denuecs de fo nd emcnt , le juge menl rendu pa r la juridicti on du fond et ant 
j ustifi e a [ O LI S ega rds Cll CC C( Ui CO nce rne le ca ractere offensant , pour Lill homme plu s 

encore q uc pour un magis tra t, de propos qu i irnputent des ac t.cs spccifiqucs impliquanl 
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un manque de pc rsonnalite, de <li gnit e, d 'autonom ie de pensec, de cohe rence et 

d ' honnetetc mora le, a insi qu te rl rs agisscmen ts signifi a nt explicit emcnt qu ' il y a cu des 

clcrapagcs profcss ion nels. ( .. . ) 

Est cga le ment co rrec t le raisonncmcnt de la ju ricl ic ti on d u fond sur lcs circonstanccs 

attenua ntcs q ue sont le clro it de chron iqu c et le clro it d e cr itique, comm c e n a tt cs te un 

ex pose des motifs adcqual e t exempt d 'c rrcurs de clroit c l de vices de logiquc. 

Aucun li e n n 'cs t a etabl ir, Cl n'a d 'a ill curs e tc ctabl i par la cour d 'a ppcl, c ntre la 

pcrsonna lit e [d e M . Casel li] et un prc tenclu clroit de chroniqu c qui s'cxc rce par 

!' imputation ofTe nsa nt c de rait s dont la rcalit c n'es t pas cl cmontrcc et qui nc 

rcmplisscnr aucunc fonction informative. 

L point esscnti el de l'a rret es t l'cxcl usion ca tcgoriquc d e l' icl cc quc l'a nicl c 

cx pri111e ra it un j ugement critique; d'ou le r cj et de la circonstancc a t tc nu a ntc relative 

a u droit de librc express ion de la pcnscc. Et e n cffc t, c'cs t precisc mc nt e n vc rtu d e cc 

param ctre compara tif' et d e scs pouvoirs acccssoircs d e cogn ition qu c ee l tc cou r sc doit 

d e rcpctcr que lcs mot ifs (de la cour cl 'appe l] ccha ppcnt a tout c crit iqu e : de tou lc 

evid ence, !'a rt icl e n 'cs t qu 'un c froid c e num era tion d 'actcs Cl de comportcmc nts 

imput es a M. Case lli clans laq ucll c on nc saurai t voir, mc mc en fi lig ra nc, la moindrc 

contribution a la pcnsec qui pu issc passe r pour un jugeme nt critique, ni memc la 

tentative d ' ironie quc rccc lc ra ic nt lcs insa isissab lcs «fo rmulcs mordantcs Cl corro

s ives » dont pa rl c nt lcs moye ns du pourvoi. Commc l'a conclu la cour d 'appcl, aucun 

problcmc de respect des limit c de la convenance form e ll e ne sc pose. 

I I decoulc d e tout cc qui precede quc, comme on nc pc ut parle r d e critiques, ii n 'y a 
pas li e u de rai sonncr su r l'exc rcice du droit de critique , e t enco re moins sur la 

circonstancc a ttenuantc t iree de la fa ut c grave clans l'cxcrcicc du clroit d e critique ou 

sur l'cxc rc ice hypot he tique de cc cl ro it. 

( ... )» 

EN DROIT 

I. QUESTION PRELI MI AIRE: OBJ ET DU LITIGE 

21. Dans sa dema nde de renvoi devant la Grande Chambre, pu is a 
!'aud ie nce, le Gouve rneme nt a affi rm e que la part ie d e l'a rret de la Cour 
du 25 ju ill e t 200 1 relat ive au g ri ef t ire de !'a rt icl e 6 §§ I e t 3 d) de la 
Convention sera it defin it ive e t, par consequ e nt , ne fera it pas l'objet de la 
p rese nte proced ure. 

22. Le requerant, en revanc he, dcmande a la Cour de concl ure a la 
violation des a r t icles 6 e t 10 de la Co nve ntion. 

23. La Cour ne fa it pas s ien !'a rgument du Gouverneme nt. Comme 
ell e a dej a eu !'occas ion de !'obse rver, le libe ll e de !'a rt icle 43 de la 
Conve ntion precise bie n que si l'exi te nce d '« une quest ion grave rela tive 
a !' interpre tat ion OU a !'applicat ion de la Convent ion OU de se Protocoles, 
ou enco re une quest ion grave de ca racte re general» (paragraphe 2) es t 
un e cond it ion prea lable pour qu e la dcmande d'une part ie so it acc ue illie, 
une fo is la demande acceptee, c'es t !'ensemble de « l'a ffa ire » qui es t 
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renvoye cl evant la G ra nd e C ha mbre, laqu e ll e se prononce ra pa r un nouve l 
a rre t (pa ragra phe 3). Des !ors, « l'a ffa ire » renvoyee cl evant la Gra nde 
C ha mbre englobe necessaire me nt tous les as pects de la requ ete que la 
cha mbre a examin es prececl e mm ent cl a ns son a rre t , l'e tenclu e de sa 
juriclicti on cl a ns « l'affa ire » ne se trouva nt cl e limitee qu e pa r la d ecision 
d e la cha rnbre sur la recevabilit e . En sornrn e, a ucune base ne pe rm et le 
re nvo i s irnple ment pa rti el d e l'a ffa ire cl cva nt la Gra nde C ha mbre (K. et 
T. c. Finlande [GC], n° 25702/94, §§ 139-1 4 1, CEDH 2001-VII, Gof 
c. Turquie [GC] , n" 36590/97, §§ 35-37, C EDH 2002-V). 

24. Pa rt a nt, la Cour examin e ra lcs cl eux g ri efs tires d es a rti cles 6 e t I 0 
qui onl ete decla res recevabl cs pa r la cha mbre e t sur lesqu c ls a porte son 
a rrct. 

II . SUR LA VIOLATION ALLEGUEE DE L'ARTICLE 6 §§ I ET 3 cl ) DE 
LA CO NVENTIO N 

25. Le reque ra nt a ll egue un e viola tion d e son clroit d e se cl ffe nclre en 
ra ison du ref us d es juriclic ti ons ita li enn es cl 'aclm e ttre Jes pre uves qu ' il 
p roposa it, y compri l'exam e n contracli c toire du pl a ig na nt. II invite la 
Cour a consta te r la viola ti on de !'articl e 6 §§ I e t 3 cl ), cl ont Jes pa rti es 
pertine ntes sont a insi libc ll ccs : 

« I. T oul c pc rsonnc a d ro i1 a cc q uc sa ca use soi t c nt cndu e cq ui tab lcmc nl ( ... ) pa r un 

1 r ibuna l ( ... ) q ui clecicl c ra ( ... ) du bic n-fonclc de tou tc accusat ion en ma ti crc pcna lc 

cl irigcc con t re cl lc. ( .. . ) 

( ... ) 

3. T o u1 acc use a d ro it nota m mc n1 i1: 

( ... ) 

cl) in tc rrogcr ou fai re intcrrogcr Jes temoi ns a charge et obtc nir la convocatio n e t 

)' in te rroga ti on des lc moins a dcc ha rgc da ns lcs mcmcs condi t ions q uc lcs tcmoins a 
charge; 

( .. . )» 

26. Le Gouve rn e menl soulig ne cl 'e mblee qu e l'aclmiss ibilite d es 
preuves re leve de la compe te nce des juriclictions na tiona les e t que la 
res ponsabilite pena le du requ erant a e te confirm ee pa r « troi s instances 
juclicia ires qui ont exa mine d e ma ni ere contraclictoire les preuves 
procluites en a udi e nce». Les juges intern es ont a ins i es tim e que Jes 
preuves proposees pa r l' interes e n'e ta ient pas pertin entes a ux fin s d e 
l'exam e n du bien-fond e d e !'accusation portee contre Jui e t a ucune 
c ircons ta nce n' indiqu e qu e le refu s d e Jes adm e ttre so it contra ire a 
!'articl e 6. S'appuya nt sur la jurisprudence cons ta nte de la Cour, le 
Gouve rn eme nt fa it rem a rqu er qu e !'accuse ne di spose pas d 'un droit 
illimite d 'obte nir la convoca tion d e temoins. Enco re fa ut-il qu ' il 
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demontre que pare ill e a udition est necessaire pour eta blir les fa its , ce que 
le requ erant n'aura it pas fa it e n !'occurrence. Aucun des temoignages 
invoqu es par ce de rni er n'eta it pertinent pa r rapport a ux decla rations 
diffamatoires conte nues cl a ns !'article li t igieux. 

27 . Le requ erant contes te !'affirmation du Gouvern eme nt selon 
laqu e ll e Jes juridictions national es l'aura ient conclam ne sur le fondem ent 
des preuves examinees en au die nce. D 'apres lui , les juges ont refus e la 
preuve crucia le cla ns tout proces en diffam a tion , a savo ir !'audition du 
pla ignant. En tant qu 'accuse, ii s'est a ins i vu re fus er le droit de se 
defend re le plus elementaire : celui de demande r a u pla ignant, sous 
se rm ent, si Jes fa its a l'ori g ine des crit iqu es fo rmul ees clans !'a r t icle 
e tai ent vra is ou non. De plu s, ii n 'a eu la poss ibili te de proclu ire a ucune 
preuve, ce qui se ra it symptomatiq ue du ca racte re a norm al du proces 
dont ii a fa it l'obj e t. En particu li e r, le requ erant voit mal comm ent on 
peut q ua lifi er de non pe r tine nt s les temoignages sur le mili tant isme 
poli t ique du plaigna nt a l'e poqu e OU ce lui-ci e ta it deja magistrat, des 
!ors qu e ce t e leme nt es t a la base des critiqu es qu ' il a ex pr imees sur 
l' inclepe ncl a nce de M. Case lli . En fondant sa culpabi li te sur le seu l art icl e 
incr imine, Jes juridictions inte rnes compete ntes aurai e nt e n substa nce 
consiclere le proces lui-m eme comm e superflu. 

28. M. Caselli , tiers in tervenant , sou ligne qu e les preuves incliqu ees 
par le requerant n'ava ient a ucun e pert inence pa r rapport a l'obj e t de la 
proced ure en cliffam at ion. 

29. La Cour rappe ll e cl 'abord que l'admiss ibili te des preuves releve a u 
premi e r chef des regles du droit interne . La tache assignee a la Cour pa r la 
Conve ntion ne consiste pas a se prononcer sur le point de savo ir s i des 
depos itions de temoins ont ete a bon droit ad mises comm e preuves , mais 
a rechercher si la procedure consideree clans son ense mble, y compris le 
mode de presentation des moye ns de preuve, a reve tu un caractere 
equitab le (voir , parm i beaucoup d 'autres, Van Meclzelen et autres c. Pays
Bas, a n-et du 23 avr il 1997, Recueil des arrets et decisions 1997-III, p. 7 11 , 
§ 50). En pa rticuli er, « [i] I revi en t e n princi pe aux ju ridi ctions nat iona les 
d'apprecier les eleme nts rassembles par el les et la pertine nce de ceux dont 
les accuses souhaitent la product ion ( ... ) [L'] art icle 6 § 3 cl) leur la isse, 
touj ours e n principe, le soin de juger de l'utilit e d 'un e offre de preuve pa r 
temoins» (Vidal c. Belgique, a rre t du 22 avril 1992, Serie A n" 235-B, 
pp. 32-33, § 33). Des !ors, ii ne suffit pas a un accuse de se pla inclre de ne 
pas avo ir pu in te rroger ce rtains t emoins. E ncore faut -il qu ' il e taye sa 
dema nde d 'aucl it ion de temoins en en precisa nt !'importance et qu e cette 
audition so it necessaire a la manifes ta t ion de la verite (Engel et autres 
c. Pa)IS-Bas , a rret du 8 j uin 1976, serie A n° 22, pp. 38-39, § 9 1, Bricmont 
c. Belgique, a rret du 7 juille t 1989, ser ie A n° 158, p. 3 1, § 89) . Ce principe 
s'appliqu e egalement lorsqu 'un accuse cl emancle !'audi tion du plaignant 
clans une a ffair e de cliffamation. 
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30. La Cour note que le requerant sollicita en prcm1cre instance le 
depot au dossier de deux articles de presse sur Jes relations 
professionnelles de M. Caselli avec le repenti M. Buscetta, ainsi que 
!'audition du premier (paragraphe 15 ci-dessus). En appel, ii rcitera 
sa demande d'audition du plaignant et exigea egalement celle de 
M. Vertone et de M. Ferrara et le depot au dossier de deux autres 
articles de presse, parus en decembre 1994, relatant des entretiens au 
cours desquels ces personnes avaient declare que M. Caselli « avait 
quasiment intcgrc la structure du parti [communiste])) et ctait 
« fortement politisc » (paragraphe 17 ci-dessus). 

31. Par ces moyens, le requerant entendait prouver la realite des 
orientations politiques de M. Caselli, son amitic avec M. Violante, ainsi 
que ses relations profcssionnelles avec M. Buscetta. Or, selon les 
juridictions nationales du fond, les convictions politiques de M. Caselli et 
leur manifestation eventuellc en dehors de l'exercice des fonctions de 
magistrat du parquet, ]'existence de liens d'amitie entre M. Violante et 
1\1. Caselli, ainsi que !'utilisation des declarations de M. Buscetta, repenti 
rcrnunerc par l'Etat, clans la procedure contre M. Andreotti etaient des 
faits dcpourvus de portfr cliffarnatoire. En revanche, ii etait diffamatoire 
d'aflirmcr que le plaignant avait «gere l'enquete Andreotti dans la 
perspective d'un grand desscin politique imagine par Violante» pour 
prendre le pouvoir par la voic non clcctorale, commcttant ainsi un abus 
de pouvoir a des fins politiques. L'article incrirnine dcniait manifeste
ment a M. Caselli <des qualites d'impartialite, d'indcpendancc, d'objec
tivitc et de probite qui caracteriscnt l'cxcrcice de l'activitc judiciairc » en 
Jui attribuant des comporternents « signifiant qu'il y a eu des derapages 
professionnels » et qui «constituent des fautes disciplinaires et penales ». 

Comme la Cour de cassation le souligne clans son arret du 9 octobre 1998, 
Jes demandes de production de preuves du requerant (( ont ete inter
pretees scion leur exacte signification et valeur et ont ete ecartees a juste 
titre parce qu'elles etaient totalement depourvues de pertinence aux fins 
de la decision». (paragraphe 20 ci-dessus). Le caractere vague et non 
pertinent de la demande visant a rouvrir Jes debats etait, selon la haute 
juricliction, tout a fait evident eu egard a la teneur des affirmations du 
requerant: «!'article explicitait deja les formes et les moclalites du 
militantisrne en imputant certains actes a M. Caselli clans le but de 
prouver la realite de ce militantisme. Des !ors, soit ce point clemeure 
vague, soit on resout le probleme en essayant de faire aclmettre au 
plaignant les faits releves clans les chefs d'inculpation, avcc pour conse
quence le cleplacement de la charge de la prem-c qui pese sur [M. Perna 
et M. Montanclli]. ( ... ) » 

La Cour partage l'avis des juridictions nationales scion lequcl le depot 
au dossier des deux articles de prcsse et !'audition de M. Caselli, - a 
supposer quc de tds elements eussent pu apporter des cclaircissements 
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sur les orientations politiques de ce de rni er e t sur ses relations avec des 
ti erces personnes - , n'aurai ent pu c tablir un manqu e ment aux principes 
d'impartialite, d ' independance e t d 'objectivit e propres aux fon ctions 
exercees par le magistrat. Sur ce t aspect crucial, le requera nt n 'a a 
a ucun moment essaye de prouver la rea lit e du comportement pretendu
me nt contraire a ces principes . A !' inverse, l' interesse s'est dffe ndu en 
soulenant qu'il s'agissait de jugem ents critiques qu'il n'y ava it pas lieu 
de prouver. 

32. A la lumiere de ces considerations , la Cour est ime qu e les decisions 
des a utorit es nationales ayant rej e te Jes demandes du requ erant ne 
saura ient preter a critiqu e sous !'angl e de l'a rticl e 6, l' in teresse n 'ayant 
null e me nt demontre que ses demandes de production de preuves ecrites 
e t d 'audition du plaignant et de te moins etaient util es pour prouve r la 
realite du comportem ent specifiqu e impute a M. Case lli. De ce point de 
vue, on ne saurait done considerer que le proces pour diffa mation intente 
par ce de rnier contre le requerant a revetu un caractere inequitab le en 
ra ison du mode de prese ntat ion des preuves. Au deme ura nt , et bien que 
ce la ne soit pas determinant en l'espece, la Cour re ma rqu e que le 
10 janvier 1996, le tribunal de Monza jugea egalem e nt non pertinents 
le proces-verbal de l' inte rrogato ire de M. Buscetta et !'art icle de presse 
le relata nt , docume nts dont le consei l de M. Caselli avait demande 
!'admission comme pre uves afin de precise r le deroule ment dudit in ter
rogatoire (paragraphe 15 ci-d ess us). 

En conclusion, ii n 'y a pas e u viola tion de !'articl e 6 §§ I et 3 d) de la 
Convent ion. 

III. SUR LA VIOLATIO 1 ALLEGUEE DE L'ARTICLE 10 DE LA 
CONVENTION 

33 . Le requerant se pla in t d 'une violat ion de son droit a la libert e 
d 'express ion, tant e n raison de la decision des juridictions italie nn es a u 
fond que des decisions de procedure, c:es dernieres l'ayant empeche de 
prouver que !'art icle incrimine etait une manifestation du droit de 
chron iqu e e t de critiqu e dans le cadre de la libert e de la presse . II 
invoqu e !'article 10 de la Convention aux term es duqu e l: 

« I. Toute personne a d roi t a la libe rt c d 'ex prcss ion. Cc droit eomprcnd la libertc 

d'opin ion et la libcrt c de reccvoi r ou d e eommuniqu er des informations ou des idecs 

sans qu' il puisse y avo ir ingercncc d 'autori t cs publiques et sans considera tion de 

fro nti c re . Le present articl e n 'empcchc pas Jes Etats de soum eure Jes e ntrcp ri scs de 

rad iod iffusion, de cin ema OU de te levision a Ull regime d 'autori satiOnS. 

2. L'cxcrcice de ces libertcs comportant des d cvoirs et des responsabi lit es pcut et rc 

soumis a certaines formalit cs, conditions, res tri ctions ou sanct ions prcvucs par la Joi, qui 

constitue nt des mesures necessa ircs, clans une societe democra tiqu c, a la secur it e 

nationaJe, a J' integrit c tcrritoriaJc OU a Ja surete pubJique, a Ja defc nse de J'ordrc et a 
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la preve ntion du crim e, a la pro tection de la San le OU de la mora le, a la pro lCC lion de la 

reputa tion OU des dro iL S d 'a ulrui , pour Cmpcchc r la d ivul ga l ion d ' in fo r ma lions 

confidc nticl lcs ou pour gara ntir l'auto ri tc e t l' impania lit c du pouvo ir j ud icia irc. » 

34. En ce qui conce rne le second va le t de ce gri ef, a savoir le ref us des 
juridict ions ita li e nnes d 'adm ettre les preuves proposees pa r le requ erant, 
la Cour es t ime qu ' il ne souleve en substance a ucun c qu es tion d is tincte 
de ce ll e qu 'e ll e a dej a tra nchee cla ns le cadre de !'a rticle 6 §§ I et 3 d ). 
Pa r conseque nt , la Cour n 'cxa m in era que le premie r va le t , c'est-a-clire la 
concla mna t ion du requ erant en tant q ue tell e, sous !'ang le d es garan ties 
substa nti e ll cs prevues pa r !'articl e I 0. 

A. Arguments des comparants 

!. Le Gou vernement 

35 . Devant la Cour, le Gouve rn cme nt sout ena it que les decisions dont 
se pla int le requerant tenda ient a protege r la reputat ion d 'autru i, a savo ir 
ce ll e du procureur de la Re pub lique de Pa lerme, M. Case ll i, e t a gara n t ir 
l'autorit e du pouvo ir judicia ire; el lcs poursui va ient done des fin a lit es 
legitim es a u sens du second pa ragra phe de !'a rt icle 10. Les a ffi rma t ions 
du requ erant , loin de conce rn er un debat d ' intere t general, fa isa ient 
offe nse a la personn e du mag istra t. Se referant a la j urisprud ence de 
la Cour en la mat ie re, le Gouve rn eme nt sou ligna it qu e, compte te nu de 
la place pa rt iculi e re qu 'occupe le pouvoir judiciaire cl a ns la societe, ii 
peut s'avere r necessaire de le protege r contre des a ttaqu es cl e nu ees 
de fo ncl eme nt, sur tout lorsqu e le devoir de di scre t ion empechc les 
magistra ts vises de reag ir. 

En accusant M. Caselli cl 'avoir enfrein t la loi ou tout a u moins manqu e 
a ses cl evo irs profess ionne ls, le requ erant a port e a tt ein te non seul ement a 
la reputat ion de l' in teresse ma is a u si a la confi a nce des citoye ns cl ans la 
magis t rature. Comm e l'a precise la cour cl'appe l de M ilan, le requerant 
n 'a pas exprim e des opinions ma is a a ttribu e des fa its sans procecl er a 
un e qu e lconqu e ver ifi cation et sans proclu ire d 'e lemcnts concrc ts pour 
les etaye r. 

36 . Da ns sa dema ncl e de renvo i deva nt la Gran<le C ha mbre, pu is a 
!'audi ence, le Gouve rn ement s'es t concentre sur les mot ifs qu i ont ame ne 
la cha mbre a conclure a la violat ion de !'a rt icle 10 cl a ns son a rre t du 
25 juillet 2001. Selon lu i, le consta t de viola ti on ne repo e ra it sur a ucun e 
base fac tu elle: loin cl 'a ffirm er que le mi li ta nti sme de M. Caselli e ta it 
notoire, les juges na tionaux ont es time que la phrase symbolique sur le 
se rm ent d 'obedi ence n'e ta it nu ll ement cl iffa ma toire. C'es t pour ce tte 
ra ison q ue la demande d 'audition du pla ignant a e te rej etee comm c non 
pe rtin ente. 
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2. Le requerant 

37. Selon le requ erant , le militantisme politique d 'un m agistrat 
inCTu ence in evitabl ement ce derni er da ns l'exe rcice de ses fonctions. S i 
l'on peut ne pas partage r cet avis, on ne saurait le qualifier d 'accusat ion 
tres grave e t le sanct ionner penale m ent sans perme ttre a la defense 
d 'apport e r la moindre preuve. 

3. Le tiers intervenant 

38. M. Caselli soulig ne qu e le militantism e po litique auque l la 
chamb re s'est referee clans son arret du 25 juill e t 200 I (paragraphes 28, 
29, 41 et 42) ne resso rt nu ll e ment des decisions des j uridictions nationa lcs. 
Aucune d 'e ll es n'ajamais tenu pour etabli !edit milita ntisme. M. Case lli 
a ffirm e e n out re n'avoir jamais cache ses convict ions (qu 'il ne fa ut pas 
confondre avec un pretendu mili ta nti sme): ii est par ai ll curs membre de 
Magistratura Democrat ica, associat ion de magistrats rep resentee au sein 
du Conse il superi eur de la magistrature. 

B. Appreciation de la Cour 

1. Principes generaux 

39. La Cour rappell e les pnnc1pes fondamentaux suivants en la 
matie re : 

a) La libert e d 'express ion const itue l'un des fondem e nts essenti els 
d 'une societe dem ocrat iqu e et l' un e des conditions pr imordia les de son 
progres e t de l'epanou issement de chacun. Sous rese rve du paragraphe 2 
de !'art icle 10, ell e vaut non seulemen t pour les « in for mat ions» ou 
« idees » accueilli es avec fave ur ou considerees comm e inoffensives ou 
indifferentes, mais a ussi pour ce ll es qu i heurtent, choq uent ou in
quie te nt. Ainsi le veu le nt le pluralism e, la tolerance e t !'espri t d'ouver
ture sans lesquels ii n 'es l pas de « socie te de mocrat ique ». Com me le pre
cise !'a r t icle I 0, cette liberte est soumise a des exceptions qui doiven t 
ce pendant s' inte rprete r stricte m e nt, e t la necess it e d e res trictions 
quelconqucs doit c trc e tab li e de man iere conva incant e (voir, parm i 
d'aut res, arretsjersild c. Danemark, 23 septembre 1994, serie A n" 298, 
p. 23, § 31 ; Janowski c. Pologne [GC], n° 25 716/94, § 30, CEDH 1999-I ; 
Nilsen et J ohnsen c. Norvege [GC] , n° 23 11 8/93, § 43, CEDH 1999-VIII, e t 
Fuentes Bobo c. Espagne, n° 39293/98, § 43, 29 fevr ier 2000). 

La presse j oue un role eminen t clans un e societe democrat iqu e : si e ll e 
ne doit pas fra nchir ce rtaines limitcs, te na nt notam m ent a la protection 
de la rep utat ion et aux droits d 'au tru i a ins i qu'a la nccess it e d 'em pecher 
la divulgat ion d ' inform a tions confid enti e ll es, ii lu i incombe neanmoins de 
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communiquer, clans le respect de ses devoirs et de ses responsabilites, des 
informations et des idees sur toutes Jes questions d'interet general, y 
compris cellcs de la justice (De Haes et Gijsels c. Belgique, arret du 24 fevrier 
1997, Recueil 1997-1, pp. 233-234, § 37). Asa fonction qui consiste a en 
diffuser s'ajoute le droit, pour le public, d'en recevoir. S'il en allait 
autrement, Ja presse ne pourrait jouer son role indispensable de «Chien 
de garde» (Thorgeir Thorgeirson c. Islande, arret du 25 juin 1992, seric A 
n" 239, p. 27, § 63; Blad et Troms0 et Stensaas c. Norvege [GC], n" 21980/93, 
§ 62, CEDH 1999-III). Outre la substance des idees et informations 
exprimees, !'article 10 protege leur mode d'exprcssion (Oberschlick 
c. Autriche (n" I), arret du 23 mai 1991, serie An" 204, p. 25, § 57). La 
libcrtc journalistique comprend aussi le recours possible a une certaine 
dose d'exageration, voirc meme de provocation (Prager et Oberschlirk 
c. Autriche, arret du 26 avril 1995, seric A n" 313, p. 19, § 38, Thoma 
c. Luxembourg, n° 38432/97, §§ 45 et 46, CEDH 2001-III). 

b) L'adjectif «necessaire», au sens de !'article 10 § 2, implique 
!'existence d'un « besoin social imperieux ». Les Etats contractants 
jouissent d'une certaine marge d'appreciation pour juger de 
!'existence d'un tel besoin, mais cette marge va de pair avec un 
controle europeen portant a la fois sur la Joi et sur Jes decisions 
appliquant celle-ci, meme quand elles emanent d'une juridiction 
independante. La Cour a done competence pour statuer en dernier 
lieu sur le point de savoir si une « rrstnct1on » se concilie avec la 
liberte d'expression que sauvegarde !'article 10 (arrct Janowski 
precite, § 30). 

c) Dans l'exercice de son pouvoir de controlc, la Cour doit 
examiner l'ingerence a la lumiere de !'ensemble de l'affaire, y 
compris la tencur des remarques reprochees au requerant, et le 
contexte dans lequel ii Jes a faites. II Jui incombe de determiner 
notamment si l'ingerence attaquee etait (( proportionnee aux buts 
legitimes poursuivis » et si Jes motifs invoques par Jes autorites 
nationales pour la justifier apparaissent « pertinents et suffisants » 

(Barfed c. Danemark, arret du 22 fevrier 1989, serie A n" 149, p. 12, 
§ 28, et Janowski precitc, § 30). Ce faisant, la Cour doit se convaincre 
que Jes autorites nationales ont applique des regles conformes aux 
principes consacrcs a I' article 10 et ce, de surcrolt, en se fondant sur 
unc appreciation acceptable des faits pertincnts Uersild, p. 24, § 31, 
Fuentes Bobo, § 44, precites, et De Diego Najria c. Espagne, n" 46833/99, 
§ 34, 14 mars 2002). 

d) La nature et la lourdeur des peines infligees sont aussi des elements 
a prendre en consideration lorsqu'il s'agit de mesurer la proportionnalite 
de l'ingercnce (voir, par exemple, Jes arrets Ceylan c. Turquie [GC], 
n° 23556/94, § 37, CEDH 1999-IV, et Tammer c. Estonie, n° 41205/98, § 69, 
CEDH 2001-1). 
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2. Application en l'espece des principes susmen.tion.n.es 

40. Ains i qu ' il resso rt d es decisions des juridict ions na tiona les, le 
r equerant fut renvoye e n juge m ent puis condamn e pour avoir mis en 
doute « la lide lit e a u principe d e lega li te, l'obj ectivit e e t l' independance » 

(paragra phe 18 ci-cl ess us) d e M . Case lli e n l'accusant , en out re, d' avo ir 
exe rce sa profess ion d e ma n1 ere inco rrecte e t d 'avo ir eu un 
comport e me nt illega l, notamm ent cl a ns le cadre d es poursuites engagees 
a l'encontre d e M. And reo tti. 

Les circonstances aggravan tes suivantes fur ent r e te nu es: 

- avo ir impute a la partie lesee les actes mentionn es (et mem e des 
actes cl e li c tu eux en ce qui conce rne le repe nti Busce tta) ; 

- avo ir comm is l'acte (la cliffa ma ti on) a u det riment d 'un fon ct ionna ire 
et a cause des fonctions de ce lu i-ci. 

La co ncl a mna tion e n premi ere instance fut par la suit e confirm ee en 
appel et e n cassat ion (paragraphes 18-20 ci-cless us). 

41. Cette condamnation s 'a na lyse sans contes te en une « ingerence » 

clans l'exercice par le requerant de son d ro it a la liberte d 'express ion. La 
question se pose de savo ir si pare ill e ingerence peut se just ifi e r a u rega rd 
du paragraphe 2 d e !'a rticl e 10. Il y a done li eu de d e te rmin er si cet te 
ingerence eta it « p revue pa r la Joi », visa it un « but leg itim e» en vertu d e 
ce paragraphe et etait « necessai re cla ns une socie te d emocratiq ue » 

(Lingens c. Autriclze, arret du 8 jui ll e t 1986, Ser ie A n" 103, pp. 24-25, 
§§ 34-37) . 

42 . La Cour constate que les juriclictions co mpe tentes se sont fondees 
sur Jes a r t icl es 595, a lineas I e t 2, 61 § I 0 du code pena l e t 13 d e la Joi n° 4 7 
du 8 fevri e r 1948 sur la presse (paragraphe 16 ci-dess us) e t que Jes motifs 
d e leurs d ec i ions poursuivaie nt, co mm e le sout ient le Gouverneme nt , un 
but legitim e : protege r la reputa tion e t les droits d 'autru i, en !'occurre nce 
d e M. Case lli , a l'epoque chef du pa rquet d e Palerme . 

43. La Cour doit cepe nda nt contr6lcr s i cette ingere nce e ta it just ili ee 
e t necessa ire clans un e socie te democratiqu e, notamrn ent si ell e eta it 
proportionn ee e t s i Jes mot ifs fo urni s par Jes au torites nationa les pour la 
jus tili e r e tai e nt pertin ents e t sufli sants. A in i, ii es t essenti e l d e savo ir si 
Jes a utor it es na ti ona le · ont cor recte ment fa it usage d e leur pouvo ir 
cl'appreciat ion en conclamnant le requ erant pour d iffa rn a tion. 

44. Se lon le tribunal d e Monza, le ca ractere cliffamato ire de !'art icle 
e ta it «abso lurne nt m a n ifeste», car le texte excluait qu e M. Case lli 
fOt res pectueux d es ob ligations cl fo ntologiqu es propres a sa fon ct ion 
d e magis trat et lui clen ia it d e surcrolt les quali tes cl ' irnparti a li te, 
cl ' indepencl a nce e t cl'obj ectivite qui caracterisent l'exercice de l'activite 
judicia ire. E nfin, Jes a ffirm at ions du requ erant se redui saien t «a un e 
attaqu e inju st ifi ee contre le p la ig nan t, dont l' honneur e t la reputation en 
ressortent grave ment at teints» (pa rag raphe 16 c i-cl ess us). 
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45. D'aprcs la cour d'appel, M. Perna avait attribuc au plaignant des 
actes parmi lesquels certains n'avaient aucune portec diffamatoire. 
D'autres, au contraire, que le requerant dcfinissait a tort eomme des 
jugements OU des opinions, avaient ete imputes a M. Caselli de maniere 
gravement diffamatoirc et gratuite et sans qu'il eilt ete procede a aucune 
verification prealable. Le fait qu'il s'agissait d'une action clelibfrfr du 
journaliste etait pleincment confirme par le contenu de !'ensemble de 
!'article, clans lequel M. Caselli etait « constamment et subtilement » 

denigre. II y avait done bien eu de la part de !'auteur intention de nuire a 
la reputation d'autrui (paragraphcs 18 et 19 ci-clessus). 

46. En!in, la Cour de cassation confirma l'arret d'appel en considcrant 
qu'il nc mfritait aucunc CI"itique. Selan la haute juridiction, les faits 
imputes a M. Caselli n'avaient aucune fonction informative et leur 
realite n'avait nullcmcnt etc demon tree: le caractcrc offensant de 
!'article, pour un homme plus encore quc pour un magistrat, ne faisait 
aucun doute, le rcqucrant ayant tenu des propos qui imputaicnt des 
actes speciliqucs impliquant un manque de personnalite, de clignite, 
d'autonomie de pensec, de coherence et d'honnetete morale, ainsi que 
des agisscments signifiant explicitcment qu'il y avait eu des derapages 
professionnels (paragraphe 20 ci-dessus). 

47. La Cour obscrvr qur l'on nr saurait cxclure a jJriori un constat de 
violation de I 'article I 0 en cas de rnndamnation inOigfr par les juridictions 
nationalcs sur la base d'un examen scparc des clifffrcntes affirmations 
contenucs clans un article eommc cclui en question. En l'especc, toute
fois, sc pcncher simplcment sur chacun des cnonecs pris en consideration 
par Jes juridictions nationalcs pour parvenir a Ja conclusion qu'il )'a CU 

diffamation conduirait a perdre de \'UC la g!obalitc de !'article et 
!'essence meme de celui-ci. En effet, M. Perna ne s'est pas borne a 
declarer que M. Caselli nourrissait ou avait manifeste des convictions 
politiques et quc cela pouvait autoriser des cloutcs quant a son 
impartialite clans l'exercice de scs fonctions. II ressort a !'evidence de 
!'ensemble de !'article en question - et Jes autorites jucliciaires nationales 
l'ont ajustc titre relcve -quc le requerant visait a transmettrc a !'opinion 
publiquc un message clair et denue de toute ambigui'te. M. Caselli, 
notamment clans des circonstances precises concernant la misc en 
accusation de M. Andreotti, aurait scicmmcnt commis un abus de 
pouvoir clans le but de favoriser le cleploiement de la prctendue strategic 
de conquete des parquets italiens par le PCI. Dans ce contextc, meme des 
phrases comme celle relative au « sermcnt d'obedicnce » prenncnt une 
valeur tout autre que symbolique. La Cour rappelle, par ailleurs, qu'elle 
vient de constater au paragraphe 3 I de son arret que le requfrant n'a a 
aucun moment cssaye de prouver la realite du comportement spccifique 
impute a M. Caselli et que pour se defendre ii a au contraire affirmc avoir 
exprimc des jugemcnts critiques qu'il n'y avait pas lieu de prouver. 
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48 . E u ega rd ace q ui preced e, la Cour es t ime qu e la conda mnat ion du 
requ erant pour son art icl e diffa m a toirc e t la pc ine qui lui a ctc innigee 
(am e nd e d 'un montant de I 500 OOO I ires itali e nn es (ITL), pa ie me nt d e 
domm a ges- intere ts e t d e frai s d e proced ure a hauteur de 60 m illions 
d 'ITL, rembourscm c nt des fra is exposes pa r la pa rti e civil e, pub lication 
d e l'arre t) , n'e ta ient pas di sproporlionnccs a u but legitim e visc e t qu c les 
mot irs ava nces pa r Jes jurid ictions na tiona les e ta ie nt suffi sants e t 
pert ine nts pour justifi e r pa reill es mes ures. L' ingere nce da ns le dro it du 
requ erant a la libe rt e d 'ex press ion pouvait done rai sonna blem ent passe r 
pour necessa ire cl a ns un e socie tc de mocra tiqu e a fln de pro tege r la 
rep uta ti on d 'autrui a u sens de !'articl e 10 § 2. 

Des lors, ii n'y a pas e u viola tion <l e l'a nicle I 0 <l e la Conve ntion. 

PAR CES MOTIFS, LACOUR, 

I. Di!, a l'una nimi te, qu ' il n 'y a pas eu vio la ti on d e !'a r t ic le 6 §§ I et 3 cl) 
d e la Conve ntion ; 

2. Dit, par se ize vo ix con trc une, q u' il n'y a pas cu violat ion de l'art iclc 10 
d e la Co nve ntion. 

Fa it e n fra n ~a i s et en angla is, pu is prononce en a udi e nce publiqu e a u 
Pa la is des D ro its d e !'H omm e, a Strasbourg, le 6 ma i 2003 . 

Pa ul M AH Oi\EY 

G re ffi e r 

Luziu s WILDHABER 

Pres id e nt 

Au prese nt a n-e t e trouve join t, confo rm eme nt aux a rticl es 45 § 2 de la 
Conve ntion e t 74 § 2 du rcgleme nt , !'ex pose de !'opinion di ss ide nte d e 
M. Conforti. 

L.W. 
P.J.M. 
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OPINION DISSIDENTE DE M. LE JUGE CONFORTI 

A l'arret adupte par la chambre j'avais demande de joindre unc opinion 
individuelle pour critiquer l'approche suivie par la majorite, et en parti
culier le fait que la majorite avait considere scparemrnt le grief ayant 
commc objet la procedure par rapport au grief tire de !'article 10.j'rtais 
au contraire en faveur d'unc approche globale axee sur !'article 10. 
La Grande Chambre vient maintcnant de confirmer l'approche de la 
chambrc et, cumme celle-ci, ne trouve pas que la procedure s'ctait 
deroulee d'une maniere incompatible avec Jes principes edictes par 
!'article 6. En outre clle n'a pas suivi !'opinion de la chambrc pour cc qui 
concerne !'article 10 car, a son avis, celui-ci n'a pas ete viole. Pour ma part, 
je n'ai qu'a repeter !'opinion deja manifeste en premierc instance. 

A mon avis, clans des affaires de cc type, c'est !'article 10 qui est 
toujou rs en cause mcme pour cc qui concernc le dcroulement de la 
procedure; et ce qui peut ctre tolere normalement du point de vuc des 
droits de la dcfensc selon les regles du proces equitable eclictees par 
!'article 6, peut ne pas l'i':tre lorsqu'il s'agit de verifier si une ingerence 
clans la libertr d'expression est «necessaire clans une societe demo
natique ». En l'cspi::ce, les juridictions ont rejete toute demande de 
production de preuvcs et, ce qui a mon avis revet une gravite excep
tionnclle, ont refuse !'audition du plaignant, qui aurait pu et du etre 
interrogr par la dffcnsc du requerant. On ne peut pas speculer a priori 
sur le rcsulat d'un tcl interrogatoire. 

S'agissant d'un proccs en diffamation de la part d'un journalistc au 
prejudice d'un magistrat du parquet, le comportement des juridictions 
nationales, qu'il suit ou non intentionncl, donne ncttement !'impression 
d'unc intimidation, ce qui ne pcut etre tolere a la lumiere de la juris
prudence de la Cour en maticrc de restrictions de liberte de la presse. 
En effct, les juridictions italicnnrs ont fait preuvc cl'unc grandc rapidite, 
en jugcant le requerant en rnoins de quatre ans pour trois degres de 
juridiction. Cependant, ce fait, bien que louable du point de vuc du 
principe de la duree raisonnable des procedures, nc manquc pas - \"Ctrnnt 
cl'un pays maintes fois condamne pour la longeur des proci::s - de renforcer 
!'impression quej'ai evoqufr. 

Voila la raison pour laquelle je consiclerc que I' article 10 a ete enfreint. 

Je n'ai pas besoin de souligncr !'importance quc, en manifrstant mon 
opinion,j'attache a la libertr de la pressc. Ace propos, on est frappc par 
le nombre de proces intentes en Italic par des magistrats contre des 
juurnalistes et par lcs montants accordcs par Jes juridictions italienncs a 
titre de dommage-interets, commc ii a etc clenonce en 1999 par l'ordrc des 
journalistes (voir le volume Ordine dei giornalisti, Tutela delta reputa::)one 
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e Liberia di stampa, Contenuti e rijlessioni sul Convegno di Roma Citazioni e 
miliardi, Rom e, 1999). 

La libe rt e da la presse etant man seul souci , j e regrette d 'avoir du 
manifes te r mon opinion dans un e affaire qui voit implique un magistrat 
- le t ie rs inte rvenant - que tout citoye n itali en do it admirer pour !' act ion 
me nee contre la mafia a u risqu e de sa vi e. 





PERNA v. ITALY 
(A/1j1licatiun nu. 48898/99) 

GRAND CHAMBER 

J UDG~ IENT Of 6 MAY 2003 1 

I. Judgmcnt deli ve red by t he Gra nd Chamber fo llowing referra l of the case in accordance 
with Article 43 or the Con\'Clllion. 
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SUMMARY1 

Journalist convicted of libelling a public prosecutor 

Article 10 

Freedom ef expression - Journalist con victed ef libelling a public /;rosecutor - Defamation -
Protection ef t!te reputation ef others - Protection ef the rights ef others - Necessary in a 
democratic sociery - Proportionality - Slate legal qfficer accused qf abusing autlwriry for 
political ends - Facts not proved - Overall ajJ/Jroachfor the purposes ef Article I 0 lo the press 
article containing the asserlions held lo be defama tory 

Article 6 §§ 1 and 3 (d) 

Criminal proceedings - Fair trial - Trial for defamation - Request by defendant for cerlain 
evidence lo be admitted and .for complainant lo be examined - Relevance ef evidence for 
establishment ef the truth 

* 

The applican t, a journa lis t, was convicted or libe lling th e head or th e Pa lerm o 
publi c prosecutor's o fTi ce. In hi s ar ticle, he had accused the Principal Public 
P rosecu tor or politica l militancy, s ta t ing that he had swo rn a n "oath or 
obedi e nce" Lo th e It a li an Communist Pa rty a nd had taken pa rt in a pla n to ga in 
co ntrol or a ll th e public prosecutors' o ffices in Ita ly, with a view Lo d es troying th e 
ca ree rs or th e pa rt y's politi ca l opponents. Th e Ita li a n courts found th a t in so doing 
th e j ourna li st had, in a hig hly defa ma tory way, imputed Lo th e Prin cipa l Public 
Prosecu tor very specific forms or co nduct for which he had not addu ced or eve n 
soug ht to adduce th e s lig htest e\· id e nce. The a pplica nt was fin ed 1,500,000 Ita li a n 
lire (ITL) a nd had to pay da mages to the co mpla ina nt plus cos ts in th e sum of 
ITL 60,000,000. Th e courts had ruled that th e a pplicants' requ es ts fo r ce rta in 
evid ence to be admit ted a nd for the comp la ina nt and witn esses lo be exa min ed 
had no bea ring on the case. 

Held 

( I) Pre limina ry iss ue: Th e "case" re fe rred to th e Grand C ha mber und er Article 43 
necessa rily e mbraced a ll as pects or th e a pplica ti on previously exa m ined by th e 
C ha mbe r in its judgme nt , the scope or the Gran d C ha mbe r 's jurisdic ti on being 
li mited only by the Cha mber 's decision on admiss ibility. Th e re was no bas is fo r a 
me re ly pa rtia l re fe rra l or the case Lo th e Grand C hamber. 

I. This summa ry by the Regis try docs not bind the Court. 
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(2) Art icl e 6 §§ I a nd 3 (cl): The journalist had no t esta bli shed th at his requ ests to 
produce documentary evidence and for evidence to be taken from the comp la inant 
a nd witnesses during th e d efa mation proceed ings would have been he lpful in 
proving th a t th e condu ct he had imputed to th e compl a ina nt had act ua lly 
occurred. In refus ing the app lica nt 's reques ts th e domest ic co urt s had not 
infringed his rig ht to a fair tri a l. 

Conclusion: no violat ion (un a nimously) . 

(3) A rti cle I 0: Th e int e r fe rence had bee n prescribed by law a nd pursu ed a 
legitim a te a im , namely protection of th e reputation a nd rig hts of oth e rs. Th e 
Court did not exclud e a priori th e find ing of a vio lat ion of Articl e 10 where a 
d efe nda nt had been co nvict ed by th e domestic courts on the basis of a se para te 
exam ination of the var ious asse rti ons m ad e in a n art icle lik e th e o ne in iss ue. In 
th e p rese nt ea. c, howeve r, account had to be tak en of th e art icle's ove ra ll co ntent 
and it s very esse nce . Th e a pplica nt had not co nfin ed his re marks lo the assertion 
th at th e Principa l Publi c P rosecut o r harboured or had man ifes ted po li tical be li e fs 
and t hat thi s just ifi ed doubts about his impart ia lity in the perfo rm a nce of hi · 
duties . It " ·as quite a pparen t from the ,,·hole a rticl e that the applica nt had sought 
lo convey to th e publi c th e fo llowing clear and wholly unambiguous message: tha t 
th e Prin cipal Publi c Prosecu to r, in ve ry precise circumsta nces, had knowing ly 
comm itt ed an a buse of a uthori ty in fu rth e rance of th e a ll eged st ra tegy of' 
secu ring control by th e Ita lian Communis t Party of public prosecutor " of'ficcs in 
Ita ly. In th at con tex t, even phrases lik e the one re lat ing to the "oath of obed ience" 
took on a mea ning which was a nyt hin g but symbo lic. Moreove r, th e app licant had 
a t no tim e tri ed to prove that th e speci fi c conduc t imputed to the Pri ncipa l Public 
Prosecu tor had act ua lly occurred ; in his defcncc, he had argued, on the contrary, 
that he had expressed c riti ca l judgmc nts wh ich th e re was no need to p rove. That 
being so, th e app licant 's convict ion a nd se n tence had not been disp roportion ate to 
th e legitim a te a im pursu ed, a nd th e reasons g iven by th e Ita li an courts in 
justi fi ca tion of those mca ·u res had bee n re leva nt a nd suf'fi c ic nl. The int e rfe re nce 
with the app lica nt 's exercise of his rig ht to fr eedom of ex press ion cou ld the refore 
reaso nab ly be rega rd ed as necessa ry in a democrat ic socie ty to protect th e 
reput a tion of others. 

Co11clusio11: no violation (s ixteen vo tes to one). 

Case-law cited by the Court 

Engel and Olhers v. the Netherlcwd> , judgmcnt of8Jun e 1976, Series A no. 22 

Lingens v. Austria, judgmcnt of8 Jul y 1986, Se ri es A no. 103 

Barfed v. Denmark, judg m cnt of 22 February 1989, Ser ies A no. 149 

Bricmont v. Be/gium , judgm ent of7 July 1989, Se ries A no. 158 

Oberschlick v. Austria (no. I), judgmcn t of 23 May 199 1, Se ri es A no. 204 

Vidal v. Belgiwn,j uclgmcnt of22 Apr il 1992, Se ri es A no. 235-B 

T'lwrgeir Tlzorgeirson v. Iceland, j udgmen t of 25 J unc 1992, Series A no. 239 

J ersild v. Denmark, judgment of 23 September 1994, Se ri es A no. 298 
Prager and Oberschlick v. Austria, judgmcn t of 26 April 1995, Se ri es A no. 3 13 

De Haes and Gijsels v. Belgium, judgment of 24 February 1997 , Reports qf j udgmenls and 
Decisions 1997-1 

Van Meche/en and Others v. the Netherlands, judgmcn t of 23 Apri l 1997, Re/1orls 1997-111 



PER>IA , .. I TALY .J UDG~ I E:\T 

j anow.rki v. Poland [GC], no. 25 7 16/ 94, EC HR 1999-1 
Bladet T roms0 and Stensaas v. Norwa)' [GC], no. 2 1980/93, EC HR I CJ99-111 
Ceylon v. Turkey [GC], no. 23556/94, EC HR 1999-N 
Nilsen andj ohnsen v. Norway [GC], no. 23 11 8/93 , EC HR I 999-VII1 
Fuentes Bobo v. S/Jain, no. 39293/ 98, 29 Febru ary 2000 
Tamm er v. Estonia, no. 4 1205/ 98, EC HR 200 1-1 
Thoma v. Luxembourg, no. 38432/97, EC HR 200 I-III 
K. and T. v. Finland [GC] , no. 25 702/94, EC HR 200 I-VII 
De Diego Nqfria v. Spain, no. 46833/99, 14 Ma rch 2002 
Gof v. Turkl!J' [GC], no. 36590/97, ECHR 2002-V 

337 





PERNA v. ITALY JUDCMENT 339 

In the case of Perna v. Italy, 
The European Court of Huma n Rights, s itting as a Grand Chamber 

corn posed of the fo llowing judges: 
Mr L. W ILDHABER, President, 
Mr C.L. RozAKJS, 

Mr J.-P. COSTA, 
Mr G. REss, 
Sir N icolas BRATZA, 
Mr B. CONFORTI, 
Mrs E. PALM, 
Mr I. CABRAL BARRETO, 
Mr V. BuTKEVYCH, 

Mr B. Z UPANCJC, 
Mr J. H EDICAN, 
Mrs W. THOMASSEN, 
Mr M. PELLONPAA, 
Mrs S. BOTOUCHAROVA, 
Mr M. U GREKHELIDZE, 
Mrs E . STEINER, 

Mr S. PAVLOVSC HJ , 
a nd a lso of Mr P.J. MAHONEY, Registrar, 

Having d e li bera ted in private on 25 September 2002 a nd 5 March 2003, 
De livers the following judgment , which was adopt ed on the last

m entioned da te: 

PROCEDURE 

1. The case or iginated in a n a ppl icat ion (no. 48898/ 99) aga inst the 
It a li a n R epub lic lodged with the Court unde r Art icl e 34 of the 
Convention for the Prot ection of Hum a n Right s a nd Fundamental 
Freedoms (" the Convention ") by an Itali a n nat iona l, Mr G iancar lo P e rna 
("t he app licant"), on 22 M a rch 1999. 

2. The app licant was r epresent ed by Mr G.D. Caiazza, of th e Rome 
Bar. The Ita li a n Gove rnm ent ("t he Governm ent") were represe nted by 
th eir Agent , Mr U. Leanza, H ead of the Diplomatic Disputes D e pa rt
m e nt , Minis try of Foreign Affa irs, ass is ted by Mr F. C risa fu lli , Deputy 
Co-Agent. 

3. The app licant a ll eged a v iolat ion of Art icle 6 §§ I a nd 3 (d) of th e 
Convention on account of the It a li an courts' re fu sa l to admit the evid ence 
he wis hed to addu ce, and a n infringe m e nt of his right to fr eedom of 
ex press ion, guaranteed by Articl e 10 of the Convent ion . 

4. The app lica tion was a llocated to the Second Sect ion of the Court 

(Rul e 52 § I of the Ru les of Court). Within that Section, th e C ha mber 
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t hat would conside r th e case (Articl e 27 § 1 of the Conve ntion) was 
constitut ed as provid ed in Rule 26 § I. It was composed of the fo llowing 
judges: Mr C.L. Rozakis , President, Mr B. Confort i, Mr G. Bone llo, 
Mrs V. Straznicka, Mr M. Fischbach, Mrs M. T sa tsa-Nikolovska, 
Mr E. Levits, a nd a lso of Mr E. Fribergh, Section Registrar. 

5. In a dec ision of 14 Decembe r 2000 the Cha mber declared the 
a pplication adm issible. 

6. On 25 July 200 1 the Chamber delive red ajudgm e nt in which it held 
unanimously: 

" I ... . tha 1 th ere has been no vio la ti o n o f Articl e 6 §§ I a nd 3 (cl } o f 1h e Conve ntion; 

2 . .. . th a t there has bee n a vio la ti o n of Articl e JO oft he Conve ntio n on account o f th e 

a pplica nt 's convicti on for a ll eg ing , in th e fo rm of a symbo lic ex press io n, th a t th e 

compla ina nt had ta ken a n oa th 01· obedi ence lo th e fo rm e r It a li a n Commun ist Pa rt y, 

a nd tha t there has bee n no vio la t ion of Arti cle 10 a ri s ing fro m th e a pplica nt 's 

convicti on o n account of hi s a ll ega tio ns co nce rnin g pa rti c ipa ti on by the compl a ina nt in 

a n a ll eged pla n to ga in control o r th e public prosecutors ' o ffi ces in a number of citi es and 

th e rea l reasons for us in g th e crimina l-turned-info rm er Busce tta; 

3 .... tha t th e finding o r a v io lation constitu1 es in it se lf suffi cient just sa ti s factio n fo r 

the no n-pecunia ry da mage s usta in ed by the a pplica nt ; 

+ . ... 
(a) tha t 1he res pond en1 Sta te is to pay 1hc a ppl ica nl , wi1hin three months from th e 

da te o n which the judg me nt becomes fina l accordi ng 10 An icle 44 § 2 o f the Conve mion, 

9,000,000 (nine million ) It a lia n li re for cos ls a nd ex penses, toge the r with a ny sum th a t 

may be cha rgeable in va lu e-added tax a nd a contribution 10 th e lawye rs' insu ra nce fund 

(the 'CAP '); 

It di smissed the remaind er of the cla im for just sa ti sfaction. The 
concurring opinion of Mr Confort i joined by Mr Levit s was ann exed to 
the judgment. 

7. On 19 a nd 24 Octobe r 200 1 the Gove rnm ent a nd t he app licant 
requ es ted tha t th e case be referred to the Grand Chambe r, in 
accorda nce with Articl e 43 of th e Convention and Rul e 73. Th e pane l of 
th e Grand Chamber acce pted th eir reques ts on 12 December 200 I. 

8. The composition of the Grand Chambe r was dete rmin ed accord ing 
to th e provisions of Articl e 27 §§ 2 a nd 3 of th e Conve ntion and Rul e 24. 

9. The Gove rnm e nt fil ed a memorial. In add ition, observa tions were 
rece ived from Mr G. Case lli , to whom th e Preside nt had g ive n leave to 
intervene as an inte rested party (Article 36 § 2 of th e Convention and 
Ru le6 1 § 3). 

10. A hea ring took place in pub lic in th e Human Rights Building, 
Strasbourg, on 25 September 2002 (Ru le 59 § 2 1

). 

I. As in force p ri or to I O ctobe r 2002. 
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There ap pea red before the Court: 

(a) for the Government 
Mr F. CRISAFULLI, 

(b) for the apj1licant 
Mr G.D. CA!AZZA, Lawyer, 

( c) for the third-j1arty intervener 
Mr G. CASELLI, 

Mr G.C. SMURAGLlA, Lawye r, 

The Court heard addresses by them. 

THE FACTS 

3+I 

DejJUl)' Co-Agent; 

Counsel; 

Th ird-party intervener, 
Counsel. 

11. The a pplicant was born in 1940 a nd lives in Rome. 
12. He is a journalist by profession and on 2 1 November 1993 he 

published in the It alian daily newspaper 1l Giornale a n a rticl e about 
Mr G. Caselli , who was at that tim e the Principal Public Prosecutor in 
Palermo. The art icle was e ntitl ed "Case lli , th e judge with the white 
quifP' a nd subtitl ed "Catholic schooling, communist militancy like his 
friend Violante - Are th e cha rges against Andreo tti the start of a new 
Sogno case?". 

13 . In the articl e th e applicant , afte r referring to th e proceedings 
brought by Mr Case lli against Mr G. Andreotti , a ve ry well-known Ita li an 
s tatesman accused of aiding and abetting the Mafia (appoggio esterno al/a 
mafia) who has in the meantim e been acquitt ed a t first instance , 
ex pressed himse lf as follows: 

"In the last few clays G iulio Andreo tti has to ld a n Is rae li newspaper tha t li e fears he is 

to be e limina ted. 

If l may be pe rmiu ed to begin with a dig ress ion, l wonder why he was ta lking to a 

foreign pa pe r rat he r than the It a li a n press . He's not the o nl y one. It' s get tin g to be a n 

epide m ic. During the sa 111 c peri od the industri a li s t Ca rlo De Benede tti chose an Engli s h 
newspaper in which to say tha t It a ly is hi s Siberia. Even Be ttino Crax i, when he feels like 

utt ering threa ts or compla ints, genera lly docs so via the Spanish papers. This might be a 

fo rm of gra tuitous snobbery. But it might al so be a victimi sa ti on syndro111 e of the type 

'v\le' re foreigne rs in our own country a nd a rc ob li ged to ra ise our vo ices a broad in o rd er 

to make ourse lves hea rd at home.' 

That 's wha t Andr~o rt i is suggestin g whe n he adds tha t he fee ls lik e an ex il e and the 

victim of a plot , but he doesn ' t exac tly kn ow wha t kind of plot. Those who have seen him 

recently say tha t he's pa le, hi s pointed ca rs a rc drooping a nd he's be nt forwa rd to the 

point of be ing hunchbacked. H e's wo rri ed a bout his wife Lidi a, who's bee n plunged in a 

kind of cataleptic tra nce since that fat eful 27 Ma rch. Tha t was th e day when the officia l 
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not ifi ca tion tha t he was und er inves tiga ti on - a docume nt running to som e 250 

typewr itt en pages - turned the mos t we ll known Ita lian poli ticia n into the number one 

godfath er of the Sicili a n Ma fi a. Now Andreotti is bewild e red. H e tri es to understa nd but 

he can' t. H e thinks there must have been some sor t of spur-of-the-momen t consp iracy. 

But the antibody that 's eating away a t him has bee n there fo r some tim e. I t 's been 

cultured for years in precisely t hose re ligious environm ents that And reotti likes best. 

Whil e he was a lready dom inating Rome in th e 1950s Gia nca rlo Caselli , t he Principa l 

Public Prosecutor in Pa lermo, a uthor of the 250 pages which have a nni hila ted hi m, was 

lea rning his lessons a t the school of the Salcs ian brothers in Turin. 

Gia nca r lo was a fin e, studious boy. Turin is full of people like tha t because it 's a ra in y 

city and the houses have no balconies to wa tch the st ree t from , so th ere's nothing e lse fo r 

a boy to do bu t ge t hi s head down over hi s books. Tha t's why th e place spec ia lises in th e 

mass-p roduct ion of intel lectua ls. From Bobbiu to Conso, t he Minister of Justice. It 's a 
pur it a n brotherhood. 

The more G ia ncarlo progressed towards se lf-k nowledge the heav ie r hi s complex 

abou t hi s fat he r we ighed on him. Th e fathe r was a ve ry worthy man bu t on ly the 

cha uffeu r of a capta in of industry. Whil e driving he brea thed in the a ir of the 

bourgeois ie a nd the n he blew it ou t aga in ove r hi s son. The boy decided tha t whe n he 

grew up he wo uld pass over to th e oth er side of the fe nce. No longer subservient like dad, 

but keeping t he upper ha nd. 

At unive rsity, he drew close to the PC I [t he It a lia n Commu nist Pa rt y], the party 

which exa lts the fru strated . When he was admitt ed to the Sta te lega l se rvice he swore 

a threefold oa th of obedience - to God, to the Law a nd to via Botteghe Oscu re [fo rm f'.r ly 

the headqua rt e rs of t he PCI, now those of th e PDS - the Democrat ic Party of the Le ft]. 

And Giancar lo became the judge he has rema ined for the las t thirty yea rs - piou s, ste rn 

a nd partisan. 

But he cannot rea lly be unde rstood withou t a ment ion he re of his a lter ego Luciano 

Viol am e, Case lli 's twin bro ther. Both from Turin; the same age - 52; both rais ed by the 

Cat holic teaching orders; both communis t mi lit an ts; both judic ia l offi cers; and a deep 

understand ing be twee n them: when Violante, the head, ca ll s, Case lli , the a rm, responds. 

Luciano has a lways been one step a head ofGianearlo. In th e mid- 1970s he indicted fo r 

a n a ttempted coup d'etat Edga rdo Sogno, a fo rme r member of the Res ista nce , but a lso a n 
an ti-commu nis t. It was a typica l poli t ica l 1rial wh ich led nowhere. Inst ead of facing a 

judicia l inquiry, Viola nte found tha 1 hi s ca reer bega n to ta ke off. In 1979 he was 

el ected as a Commu nist MP. And eve r s ince t hen he has bee n the via Botteghe 

O scure 's shadow Min iste r of Just ice. Today he's the cha irman of Pa rli a ment 's a nti

Mafia comm ittee, th e great choreographe r of the to-ing a nd fro- ing of the pentili 
[crimina ls-turned- informers] a nd th e PDS's s trong ma n. 

Whil e Viola nte was climbi ng the ladde r, Case lli had turned imo a ha ndsome figu re 

with the shock of pre mature ly whi te ha ir he's so proud of. If he goes away a nywhere, 

even on a short trip, he a lways ta kes hi s ha irdrye r with him . During breaks in 

proceed ings he pats hi s q uiff into p lace on hi s fo rehead and pushes hi s ha ir over hi s 

ca rs. Afterwa rd s, as you will have not iced on TV, he moves hi s head the bare 
minimum, so as not to ru in his hand iv,rork. 

Va in - he's va in . Whe n G iancar lo was a me mber of the Nat iona l Council of th e 

J ud iciary, from 1986 to 1990, his colleagues used to ma ke fun of him , saying ' Unde r hi s 

ha ir th ere's nothing th ere' . That 's tr ue up to a point, as a comm ent on hi s na rciss ism 
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a nd hi s ideologica l blinkers. But it 's not tru e as rega rds hi s intellige nce, which ca nnot be 

fa ult ed. So fa r, as can be seen, t he re's not hing to sugges t tha t one day Case lli 's a nd 
Andreo tti 's pat hs would cross. 

Apa rt from hi s spe ll a t the Nationa l Council of th e judicia ry, Gi a ncar lo conti nued to 

li ve in Tu rin . He was a judge in th e public eye and in th e firs t line of the batt le agains t 

te rrori sm. It was he who obtain ed the co nfess ion of Pa tri zio Peci, whose evide nce as a 

wit ness for the prosecu tion devas ta ted th e Red Brigades . 

In the meantim e, the PC! se t in motion it s strategy fo r ga inin g contro l of th e publ ic 

prosecutors' offi ces of eve ry cit y in Ita ly. Th a t campaign is still go ing on, as th e PDS has 

picked up th e ba ton. The whole t hing was the product of two linked but ve ry very simpl e 

id eas V iola nte had. The fir st idea was tha t if the Com munists cou ld not ma nage to ga in 

power through the ba ll ot box, they could do so throug h the court s. Th ere was no 
s hort age of 111ate ria l. The C hri sti a n Democrats a nd the Socia li s ts we re no thing but 

thi eves a nd it wo uld be easy to ca tch th em out. The second id ea was more brilli a nt 

than th e first: the ope ning of a judi cia l inves ti ga ti on was suffi cient to shatte r peo ple's 

ca ree rs; the re was no need to go to the tro ubl e of a tri a l, it was enoug h to put someone in 

th e pillory. And to do tha t it was necessary to control th e entir e ne two rk of pu bli c 

prosecuto rs' offi ces . 

And tha t was th e s tart of Tangentopo li . Th e C rax is, De Lorenzos and o thers were 

im mediate ly caught with th eir ha nds in th e t ill a nd des troyed. But Andreo tti was 

need ed to compl ete the picture. More cunning t ha n the rest , o r not so g reedy, th e sly 

o ld C hristian Democrat nea rly a k ays avoided ge t ting ca ug ht up in corruption cases . 

It was a t that precise mom ent that Gia nca rl o was ge t. t ing ready to leave th e ra in of 

Tu rin fo r the sun of Pa lermo. A ca mpaign of unsubstant ia ted a ll ega tions saw off t he 

incumbent public prosecutor G ia mm a nco, who crept away with hi s tai l betwee n hi s 

legs . And a t th e sta rt of t his year th e ha ndsome j ud ge was able to ta ke Giamm a nco's 

place and fin a lly pl ace Vio la ntc's sea l on th e Pa ler mo prosecution se rvice. 

Before he took up hi s new pos t Case lli was summo ne<l Lo the Qui rin a le [th e 

Pres ident 's o ffi cia l res idence] . Pres ident Sca lfaro, kn owing th e type, was conce rn ed. 

When he had Case ll i in front of him he sa id : ' Do wha teve r yo u thin k is ri ght , but be 

objecti ve.' 

O nce in Pa le rmo hi s fa te a nd Andreo tti 's, whi ch had remai ned sepa rat e fo r years, 

beca me inte rt win rd. Less th a n two months later th e se na tor-for- life was s u<ld enly 

accused o f" be longi ng to th e ~1afi a. Th e fi le was a n implaus ible rag-bag conta in ing 

stateme nts by /Jenf'iti, old a nd new docum ent s a nd informat ion given by th e sa m e old 

Bu sce tt a la /Jentito] to Violant e a nd t he a nti-M a fi a committ ee , now used by Case lli as 

ev ide nce in a kind of ga me of ping-pong between the two twins. T o cut a long s tory short , 

eve n th e most long- lived brontosa urus in th e Pa lazzo [ i. e. Pa lazzo Mad a ma - the Se na te

House] \\'as des troyed, th a nks to t he principle that a n accusa tion is sufficient to des t roy 

anyone. 

In Apri l Case lli n ew off to the Unit ed Sta t es, whe re he m et Busce tt a. He offe red th e 

in forme r 11 ,000,000 li re a month to continue to coope ra te . Bu sce lla could still be useful 

to him during the in ves tiga ti on, eve n if th e outcome was no longe r of" mu ch im port a nce . 
Th e result sought had a lready bee n achi eved. 

V\lha t will ha ppe n nex t is a lready predictable . In six to e ight months' t im e th e 

in ves tiga ti on will be cl osed. But Andreo tti will not be ab le to res urrec t hi s po li ti ca l 

ca ree r. Wha t a s t roke of luck. Case lli , on the o ther ha nd, will be portrayed as an 
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objective judge whose duty obliged him to prosecute but who realised he had been in the 
wrong. He will become a hero. And that, if" there is a God, cries out for vcngcann·." 

14. On l 0 March 1994, acting on a complaint by Mr Caselli, the judge 
responsible for preliminary investigations committed the applicant and 
the manager of Il Giornafe for trial in the Monza District Court. The 
applicant was accused of defamation through the medium of the press 
(diffamazione a mezzo stampa), aggravated by the fact that the offence had 
been committed to the detriment of a civil servant in the performance of 
his official duties. 

15. At the trial on 10 January 1996 the civil party asked for the report 
on the evidence given by Buscetta to the New York judicial authorities and 
a copy of the Italian weekly newspaper !'Espresso in which that evidence had 
been published to be added to the file. 

The defence asked for two press articles concerning Mr Caselli's 
professional relations with the pentito Buscetta to be added to the file and 
for the complainant to be required to give evidence. In an order made on 
the same day the District Court refused these requests on the grounds 
that the documents in question \Vere not relevant to the object of the 
proceedings (def"amation) and that there was no point taking n·iclence 
from Mr Caselli in view of the tenor of the article written by the applicant. 

16. On the same day, applying Article 57, Article 595 §§ 1 and 2 
and Article 61 § 10 of the Criminal Code and section 13 of the Press Act 
(Law no. 47 of 8 February 1948), the District Court sentenced the 
manager of Il Giornale and the applicant to fines of l,000,000 and 
1,500,000 Italian lire (ITL) respectively, payment of damages and costs in 
the sum of ITL 60,000,000, payment of the civil party's costs and 
publication of the judgment in Il Giorna/e. In its reasoning the District 
Court included the following considerations: 

The author of this article, taking as his theme the case against Senator Giulio 
Andreotti, gave a biography of the complainant in terms which emphasised his cultural 
background and above all his ideological leanings - allegedly close to the PCI (now the 
PDS) - contending that these leanings had decisively influenced [the complainant's] 
professional activity to the extent of making him the instrument of a grand design of 
that party, namely to take control of the judicial organs, particularly the public 
prosecutors' office:s. 

Mr Perna stressed the long-standing friendship between the complainant and the '.\IP 

Violante, asserting that the latter acted as the head in a strategy where Mr Caselli was 
the arm. I le added to his summary biography phrases with a particularly striking literal 
meaning such as: 'When he was admitted to the State Legal Service he swore a t)1recf'old 
oath of obedience - to God, to the Law and to via Bottcghe Oscure. And Giancarlo 
became the judge he has remained for the last thirty years - pious, stern and partisan.' 

He accused Mr Caselli of having managed 'the .•\ndreotti in\"t·stigation' in furtherance 
of a grand political design hatched by Violante on behalf" of" the PCl/PDS, which was to 
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brea k up by jud icial process th e dom inant po liti ca l class at the t ime, so tha t th e favoured 

party could take power by non-el ectora l mea ns . 

He sugges ted that the charges aga ins t Mr Andreotti , the las t po litic ia n of a ny 

stand ing not to have been la id low by t he 'clea n ha nds' [mani pulite] inq uiri es 1n 

prog ress, s hou ld be seen in t he contex t of that ex p lo itat ion of th e invest iga tion. 

T he d efamato ry na ture of the a rticl e ... is absolutely ma nifes t , g ive n that the text 

ca tego ri ca lly excluded the poss ibi li ty that :Vlr Case ll i might be fa ithfu l to th e 

cl eonto log ica l obligat ions of hi s duti es as a n ofli cc r in the State lega l se rvice a nd de ni ed 

that he possessed th e qualit ies o r impa rt ia lity, indepe ndence, obj ctivity and probity 

wh ich characterise the exe rcise of judicial functions , a n act ivity which the compl ainant 
was even al leged to have used fo r po liti ca l ends, according to the a uthor of the a rt icle. 

In t he presen t case exe rcise of t he r ig ht to repo rt curre nt eve nts cannot be pleaded as 

a n ex te n ua ti ng circumstance, Mr Pern a not ha,· ing addu ced t he slig·htcs t evide nce in 

support of hi s ve ry se rious a llega tions. No r ca n he rely on exe rcise of t he r ight to 

co m me nt on th em - a r ig ht which wo uld ce rt a in ly be e njoyed by a j ou rn a li s t who, in 

report ing cou rt proceedings, cr it icises th is o r t ha t mea sure - g iven that the offending 

assertions in the a rticl e a mou nt to no th ing more than a n unjust ili cd a ttack on th e 

com pla ina nt, which fou ll y besmirched hi s hono ur a nd reputation .... " 

17. T he applican t appea led. Re lying on the fre edom of t he press, and 
in part icu la r t he righ t to report and comment on current events, he 
contended, among ot her a rguments, t hat what he had wri tte n abo u t 
M r Case ll i's poli t ica l lean ings was t ru e a nd t ha t th e court cou ld have 
ve rifi ed th a t by agreeing to ta ke evidence fro m th e compla ina nt himse lf; 
t ha t Case lli and Viola nt e we re ind eed fr ie nds; a nd tha t it was li kewise tru e 
t ha t Case ll i had used the help of th e pentito Busce tta in th e p roceedin gs 
aga ins t Andreotti , a nd , as t he rep resenta tive of the State, had pa id him 
sums of money, a ll j1entiti being re m uner ated by the Ita lia n Sta te . 
Descri bing himse lf in addi t ion as a n opinion colum nist (opinionista), he 
asserted that he had not in te nded to give a biography of Case lli bu t 
rat her to exp ress hi s cri t ical op in ions, in a fi gurat ive a nd fo rce ful way. 
Mo re precise ly, he had made critical judg me nts, whi ch we re admi ttedly 
more or less we ll fo unded and with which readers m ig ht or m ig h t not 
agree, but which we re expli cit ly der ived from t he fact ua l pre mise, 
na me ly Case lli 's politi ca l acti vity. Las t ly, he de ma nded t hat evide nce be 
ta ke n from th e compla ina nt a nd from ce rta in j ourna li s ts a nd fi gures 
in I ta li a n poli t ics who, like M r Case ll i, had bee n Communis t Party 
m ilita nts. [n pa rt icu la r, he as ked fo r evidence to be ta ke n from 
M r S. Ve rtone a nd Mr G. Ferrara a nd fo r press a rticles o n interviews in 
which t he two me n had con fir med the compla ina nt 's act ive po litical 
mili ta ncy to be added to t he fil e. In part icula r, in a n int erview published 
in t he da ily newspa pe r Corriere della Sera on 11 Dece mber 1994, ex tracts 
from wh ich we re quoted in the a pp licant 's a ppea l, Mr Verto ne had 
s ta ted, inter alia, that th e compla ina nt was a brave ma n of g rea t int egrity 
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but tha t he was in nu encecl by the cultura l a nd poli tica l mod e l of 
commun ism, that his relat ions with th e form e r Comm unis t Pa rty had 
been ve ry close and t hat he had later a ll but j oined the pa rty. In a n 
in t erview g ive n to anot her da ily newspaper, La Stam/Ja , wh ich pub li shed 
it on 9 Dece mber 1994, Mr Ferrara had asserted tha t he had taken part 
in doze ns of politica l m ee t ings with Case lli and Violante among ot he rs 
during th e 1970s in the Turin federa tion of the form e r Commun ist Pa rty. 
He had gone on to say that a lthoug h Case ll i, a ma n of integ rity, had clone 
good work aga inst ten ori sm as a n offi ce r of the State lega l servi ce, he was 
heavil y politi cised and shou ld therefo re avo id speaking like a tribune of 
the people. 

18. In a judgme nt of 28 O ctobe r 1997 the Mil a n Court of Appea l 
d ismissed the a pplicant 's a ppea l, ru ling as fo llows: 

.. the s ta te m ent s noted in the cha rges .. . a rc unde niabl y se ri ous ly da 111 ag ing to th e 

re putation o f the injured pa rt y. Th ey go further th a n cas tin g doubt - as the cha rges say 

-on Mr Case\\ i's loya lt y to the country's institutions , hi s fa ith fulness to th e principle of 

k ga li1 y, hi s obj ec1ivi1 y ;111d hi s indrpcndcncc; th ey ca tego ricall y d e ny 1ha 1 he possesses 

those qua liti es and even a ttr ib ute to him , among other accusa ti o ns, ins tances or conduct 

whi ch constitute disciplinary a nd c ri111in a l offe nces ." 

The Court of Appea l held that it was evide nt tha t th e a rticl e essenti a ll y 
referred to facts , som e of wh ich were not in the leas t de fa ma tory a nd were 
the re for e not re levant to th e dec is ion to be taken. 

" In particul ar, th e fo llowing c lc 111 cnt s a rc undeni a bly fac ts (not judg 111 c nt s), a nd o ne 

of th e appea l p lead ings (fro 111 lawyc r D'A.) refe rs to thc 111 as such: 

( i) G ia nca rlo Caselli 's politi ca l lea nin gs; 

( ii ) 1\i e fri e nds hip betwee n Mr Caselli a nd MP Violante ; 

( iii ) the in fo r111 a ti on tha t as public prosecutor in Pale r mo J\ lr Case ll i used th e 

s tat c 111 ents of the c rimina l-turncd-infor111 c r Bu scc tt a in t he inves tiga ti o n conce rning 

J\ l r Andreotti , and th e info r111at io n th a t th e same Buscella, like o ther pen/iii , is paid by 

the S ta le. 

Those e leme nts a rc facts and in it self mere ly s ta tin g the111 is not in th e leas t 

de fama tory; 1he,· arc th e refore not re leva nt to the dec ision this Court has to ta ke. 

That see 111 s qu it e o b,·ious as rega rds the last t1,·o pieces o r info rm a tion above, but is 

a lso t ru e of the firs t (Gianca rl o Casc lli 's po liti cal leanings), s ince th e State guarant ees 

not o nl y fr cedo111 of thoug ht and th e fr eedo m to ex press t hought s but a lso the freedom 

of associa Li on in poliLica l panics. 

Lt is th e re fo re not re leva nt to try to ascertai n what politi ca l be li ef:> G iancar lo Casel li 

ho lds a nd whe th er or not he ex pressed th em in specifi c c ircumsta nces (a nd a t a ll evcm s 

outs ide the j ud icia l sphere a nd the performa nce of hi s duti es) s ince th at inlo rrn a 1ion 

co uld not in a m· case be cons ide red de fama to ry in it se lf .. . 

Th ere is th e refore no bas is fo r the requ es t that 1 he proceed ings be reo pe ned , fir s tl y so 

tha t Gi a nca rlo Casel li ca n be hea rd as a witn ess, a nd secondl y to obta in th e producti on 

or 1 he press a rticl es of Savc ri o Vc rt onc a nd Giu liano Ferra ra, but a lso so that " ·itncss 

evide nce ca n be take n from th em, once aga in on the subj ec t of lCase ll i's] poli t ica l 
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mili ta ncy or a t a ny ra te of [hi s] ... poli t ica l participa tion in the PC I/PDS. First of a ll , th a t 

informa tion, as has a lready been sa id , is barely touched upon in the arti cl e, and in the 

second place it cannot in a ny event be rega rd ed as da magin g to t he compla inant 's 

reputation a nd acco rdingly docs no t need to be ve rifi ed. " 

19. Oth er facts imputed to th e compla inan t were, on the contrary, 
undeniably defamatory. First of a ll , there was th e oath of obedience, 
which, beyond it s symbo li c import , bore the prec is e accusation that 
Mr Caselli had g ive n a personal and last ing underta king to "obey" , in the 
course of hi s duti es, th e law, his religiou s beli efs a nd "t he instructions of 
the leaders" of a politica l party. 

Th e Court of Appeal continu ed: 

"The re ma inder of the a rticle, which g ives a hi ghly de fa matory acco unt o f' Mr Case II i's 

alleged obedi ence to the Communist Party, confirms tha t th e j ourna li s t was not 

express ing judgments or persona l op inions but imputing specifi c conduct to Mr Case lli. 

Furth er on the article asse rts 

(i) tha t Mr Casel li is Mr Viola nte 's twin broth er, . 

(ii ) that th e PC I ... se t in m otion a s trat egy or se izing cont ro l of a ll the pub li c 

prosecutors ' offi ces in It a ly by applying two of t he MP's ideas, the fir s t be ing to ga in 

power by us ing the j ud icial m achin e a nd the second to reso rt simply to opening a 

j11rlicia l inves ti ga ti on in orde r to des troy t he ca ree rs [of politi ca l opponents] since 

the re was no need LO go to th e trouble of a tria l, it was enough to put som eone in the 

pil lory. 

It is in tha t con tex t th a t the journa lis t re ferr ed to two actions by G iancarlo Caselli: hi s 

reques t fo r a transfe r to the Pal e rmo publi c prosecutor's offi ce a nd subsequ ent 

ap pointm ent to the pos t of pub lic prosecutor there and hi s not ifi ca ti on to i\i!r Andreotti 

tha t he faced prosecution fo r be lo nging to a Mafia- type organi sa tion. 

The journa li s t Pern a did not the refore ex press opinions orj udgmcnts but a ttribut ed 

to the com pla ina nt G ia nca rlo Case lli in a highl y de famatory manne r conduct a nd act s 

a bout which - a nd here we can on ly repea l what t he Distric t Court sa id - he did not 

a dduce a scrap of' c, ·idc nce; he d id no t eve n seek to prove hi s case, as hi s la" -ye rs a rgue 
that he was me re ly ex press ing opinions . 

... Th e journa li s t [having] a tt ribut ed spec ific acts to public prosecutor G ia nca rlo 
Case lli without. ve ri fy ing his assert ions in any way and in a tota ll y gra t u iL ous manner, 
hi s conduct ca nno t be ex pl a ined by er rors o r misunde rstandi ngs, but onl y as a delibe ra te 

act. 

Tha t is confirmed by th e litera l conte nt o f the ""hole a rticl e, in which the person of 

Gianca rl o Casell i is consta ntl y and s ub t ly de nigra ted, even thoug h a fc"· pos itive 

remarks a rc skilful ly mixed in wit h th e a t tacks .... 

The co nte nt of the whole a rticl e shows th at th e re was no unintentiona l fault on th e 

d efe ndant 's part but th a t he was full y awa re tha t he was dam aging a nother's re puta tion 

a nd even tha t he int e nded to cl o so ." 
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20. In a judgment of 9 O ctober 1998, deposited with the registry on 
3 December 1998, the Court of C assa tion upheld the Court of Appeal's 
judgment, ruling tha t it was quit e correct both as regards th e me r its and 
from the procedural point of view. 

Cont ra ry Lo wha t has bee n a ll eged , the reques ts for leave Lo adduce evidence fil ed by 
the defe nce we re interpreted in acco rda nce with th eir exact signifi cance a nd proba tive 

va lue a nd we re rig ht ly re lused because th ey we re to ta ll y devo id of releva nce Lo the 

d ecision. 

The appea l writt en a nd signed jo int ly by the defe nda nt Perna a nd hi s lawye r 

Mr Ca iazza conta ins a request fo r the proceedings to be reopened , with a view, fir stly, 
to ' ta king witness evide nce from th e civil pa rt y', in pa rti cula r 'about the fo rms a nd 

moda liti es of hi s mi lita ncy, or a t leas t of hi s politi ca l pa rti cipa tion in th e acti vities of 

the PC I/PDS during the period when he was a lready a public prosecutor, a nd a bout a ll 

the othe r poims which olfcnd ed th e compla ina nt'. The abso lu tc ly vague a nd irre levant 

na ture of the reques t is manifes t in th e li ght of the te nor oft he ph rases used by Mr Perna 

(in whose a rticl e the a llus ion to Mr Case lli 's milita ncy is by no means lim ited, as 

Mr Caiazza a rgued in the grounds of a ppea l, to the asse rti on tha t Mr Case lli 

associa ted himse lf with the Communi st Part y whil e he was a t unive rsity, a n asse rti on 

which wo uld, incidenta lly, not constitute a n insu lt); the a rticle set ou t to give a deta iled 

acco unt of the fo rms ta ken by tha t mi li ta ncy by imputing ce rt ai n acts to Mr Case lli wit h 

the a im of proving th a t his mi lit a ncy ex is ted. Consequently, either thi s point rema ins 

vague or the prob le m is resolved by trying to ma ke the compla inant admit t he facts 

noted in the cha rges, with the result that t he burden of proof is s hift ed away from 

[Mr Pern a a nd Mr Monta nelli] . . 

Moreove r, th e 'direct witnesses ', G iulia no Fe rra ra a nd Save rio Ven one, a rc 

me nt ioned in connec tion wit h th e a bove point [th e form s ta ke n by the compla ina nt 's 
milita ncy]; what has j us t been sa id about the vagueness and irrelevance of tha t point 

therefore a pplies equa lly to those pe rsons. Fu rthe rmore, g iving furthe r deta il s a bout 

facts of which they had dir ec t knowledge wo uld have had no bea ring on the tri a l since 

these we re asse rtions which t he t ri a l court did not conside r offe nsive a nd to speak of th is 

as exculpa tory evide nce is acco rdingly meaningless . 

Las tl y, Mr Case II i's milit a ncy with in t he PC I has nothing to do wi th th e spec ifi c fac ts 

a ttributed to him, a nd t he refo re with hi s a ll eged oa th of obedience to via Bott eghe 

O scure (to which, howeve r, thi s g round of a ppea l ma kes no a ll usion ), with the re la tions 
be twee n Case ll i a nd Viola nte a nd above a ll with a n a ll eged link with Busce lla . 

Apa rt from th e procedu ra l as pec t of the ques tion, it should be stated a t the outse t 

tha t even the argume nt tha t the content of th e a rtirl e was not objectively offensive is 

a bso lutely devoid of fo undation, as the jud gment give n by the tri a l court was justifi ed in 

eve ry respect as regards the offens ive na ture, lo r a ma n even more tha n fo r a n office r of 

the Sta te lega l se rvice, of imputations of spec ifi c fact s implying a lack of persona lity, 

dignit y, independent thoug ht , cohe re nce a nd mora l hones ty, a nd conduct s igni fy ing 

explicitl y tha t the re have been insta nces of dereli ction of pro fess iona l duty . ... 

Th e tri a l court 's reasoning on th e exte nua ting circum stances of the ri ght to report 

current events and the ri g ht to comm ent on the m is a lso co rrect, a s evide nced by a n 

app ropriate statement of the reasons which was fr ee of mista kes in law a nd errors of 

logic. 
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f\o li nk can be esta blished, a nd moreove r no link was es tablished by t he Cou rt of 

Appeal, be tween the personalit y [of Mr Casell i! and a n a lleged rig ht 10 report curre nt 
events exercised through t he offens ive imputation of fac ts which have not been proved 

to be true a nd play no infor ma tive role. 

The essentia l point in the j udgmcnt is its categorical excl us ion of the idea that t he 
a rti cle expres ·cd a crit ical j udgment , hence the rejection of the pica that t he right to 

freedom of expression cons tituted an exte nuat ing circumst a nce. And in fact it is 

precisely by virtue of t hi s comparat ive parameter and of its accessory powers of 

cogni tion t hat this cou n must repea t that the reasons gi,·cn [by the Court of Appeal] 

a rc im m une to criticism: the a rtic le is quite clearly a bare list of acts a nd conduct 

imputed to ~ lr Caselli in wh ich there cannot be seen, even in ve iled fo rm, the slightest 

cont r ibution to thought which might be rega rded as a critica l judgmcnt, o r even the 
auempt at irony \\'hich is said to be hidden in the elus i,·e 'caustic ph rases' referred to 

in t he grounds of appea l. As the Court of Appeal concluded, this case was not about 

res pect fo r the limits of fo rma l propriety. 

It fo llows from all of the fo rego ing conside rations tha t, as it is imposs ible to speak of 

critica l comme nt, there is no cause to expa tia te abou t exe rcise of the right to com men t, 

s ti ll less a bout the exte nua ting circumstance of gross negligence in the exercise of the 

right 10 comment or about the hypothet ical exercise of t hat right. 

THE LAW 

I. PRELIMINARY ISSUE: TH E SCOPE OF THE CASE 

2 1. In t he ir reques t for the case to be referred to t he G rand C hambe r, 
a nd again a t t he hearing, t he Gove rnme nt asserted that that part or the 
Court 's judgment of 25 J uly 200 1 which conce rned the compla int unde r 
Art icle 6 §§ I a nd 3 (cl) of the Convention would be fi nal and would 
accordingly not fa ll wi thin the scope or the present proceed ings. 

22. T he a pplicant, on the ot her hand, as ked the Court to hold that 
t here had been violations of Articles 6 and I 0 of the Conve ntion. 

23 . T he Court does not accept the Gove rnment's a rgum ent. As it has 
a lready had occas ion to observe, the word ing of Article 43 of the 
Convent ion makes it clear tha t , whi lst t he ex istence of "a se rious 
ques tion a ffecting the interpretation or applicat ion or the Conve ntion or 
t he Protocols t hereto, or a se rious issue of genera l importance" 
(pa ragraph 2) is a pre req ui site for acceptance or a pa rty's request, t he 
conseque nce of accepta nce is that t he whole "case" is refe rred to the 
Gra nd C ha mber to be decided a fresh by means of a new judgment 
(paragraph 3) . T his be ing so, t he "case" refe rred to the Gra nd Chamber 
necessari ly embraces a ll aspects or t he application previous ly exa mined by 
t he C ha mber in its j uclgment, the scope of its jurisdiction in the "case" 
being li m ited only by t he C ha m ber's decision on adm issibili ty. In sum, 
the re is no bas is for a me re ly partia l refe rral of the case to the G ra nd 
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Chamber (sec K. and T. v. Finland [GC], no. 25 702/94, §§ I 39-4 I, ECHR 
2001-VII, and Giir; v. Turke_y [GC], no. 36590/97, §§ 35-37, ECHR 2002-V). 

24. The Court will therefore examine the two complaints under 
Articles 6 and 10 which were declared admissible by the Chamber and 
which were dealt with in itsjudgment. 

II. ALLEGED VIOLATION OF ARTICLE 6 §§ I AND 3 (cl) OF THE 
CONVENTION 

25. The applicant alleged that his right to due process had been 
infringed on account of the Italian courts' refusal to admit the evidence 
he wished to adduce, including adversarial examination of the 
complainant. He asked the Court to find a violation of Article 6 §§ 1 and 
3 (d), the relevant parts of which pro\"idc: 

"I. In the determination of ... any criminal chargr against him, everyone is entitled 
to a fair ... hearing ... by [a] ... tribunal ... 

3. Everyone charged with a criminal offence has the following minimum rights: 

(d) to examine or have examined witnesses against him and to obtain the attendance 

and examination of witnesses on his behalf under the same conditions as witnesses 
against him; 

26. The Government emphasised at the outset that the admissibility of 
evidence was a matter for the domestic courts and that the applicant's 
guilt had been confirmed by "courts at three levels of jurisdiction which 
examined the evidence adduced at the trial according to adversarial 
procedure". The domcstic courts had thus taken the view that the 
evidence the applicant wished to adduce was not relevant to his trial and 
there was nothing to indicate that the refusal to admit that evidence had 
breached Article 6. Relying on the Court's established case-law, the 
Government observed that a defendant did not have an unlimited right 
to have witnesses called; he also had to show that the evidence of the 
witnesses he wished to have examined was necessary to establish the 
facts, \1-hich the applicant had not done in the instant case. None of the 
witness evidence he wished to adduce was relevant to thl' defamatory 
statements made in the offending article. 

27. The applicant contested the Government's assertion that the 
domestic courts had convicted him on the basis of the evidence examined 
at his trial. In his submission, they had refused to admit the crucial 
evidence in any trial for defamation, namely examination of the 
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complainant. The result had been that, as the defendant, he had been 
denied the mos t elementa ry of his rights, na mely the right to as k t he 
complainant to say, unde r oath, whether the fac ts which form ed the bas is 
of t he criticisms in the a rticl e we re true or fa lse. Moreover , he had not 
been a ble to adduce a ny evidence a t a ll , a fact wh ich was symptoma tic of 
the a bnormal cha racte r of his tr ial. In particula r, it was ha rd to 
understa nd how the courts could describe as irre levan t tes timony a bout 
the compla ina nt 's poli tical mili ta ncy a t a time when he was already a n 
offi cer in the State legal se rvice, s ince tha t had been a t the heart of the 
doubts he had ex pressed a bout Mr Caselli 's indepe ndence. In bas ing hi s 
conviction on the impugned article a lone, t he releva nt domestic courts 
had , in substa nce, regarded the tria l itse lf. as supe rOuous. 

28. Mr Caselli , the t hird-party intervener, subm itt ed tha t t he evidence 
the app lican t had sought to adduce was of no re levance to the object of t he 
defam a tion proceedings. 

29. The Court obse rves in the first place tha t the admissibi li ty of 
evidence is primari ly a m atte r fo r regulation by nat iona l law. The Court's 
task under the Conve nt ion is not to give a ru ling as to wheth er st a tements 
of witnesses were prope rly admitted as evide nce, but rathe r to asce rta in 
whe the r the proceed ings as a whole, incl uding the way in which evidence 
was taken, we re fa ir (see, a mong ma ny othe r a u thoriti es, Van Mechelen and 
Others v. the Netherlandr, judgm ent of 23 April 1997, Reports ef J udgments and 
Decisions 1997-III, p. 7 11 , § 50). In pa rticul a r, "as a gene ral rule, it is fo r the 
na tiona l courts to assess the evide nce before the m as we ll as the relevance 
of the evidence wh ich de fendants seek to adduce ... Art icle 6 § 3 (d) leaves 
it to the m, again as a genera l rule, to assess whethe r it is a ppropriate to 
call witnesses" (see Vidal v. Belgium, judgment of 22 April 1992, Series A 
no. 235-B, pp. 32-33, § 33) . It is accord ingly not sufficient for a defe ndant 
to compla in tha t he has not been a llowed to ques tion certa in wit nesses; he 
must, in addi t ion, support his request by expla ining why it is importa nt fo r 
t he witnesses concerned to be heard a nd the ir evide nce must be necessary 
for the establis hme nt of the truth (see Engel and Others v. the Netherlands, 
judgment of 8 June 1976, Seri es A no. 22, pp. 38-39, § 9 1; a nd Bricmont 
v. Belgium, judgme nt of 7 Ju ly 1989, Seri es A no. 158, p. 3 1, § 89) . Tha t 
p rinciple a lso appli es whe re a defendant as ks fo r t he compla inant in a 
defama tion case to be exam ined . 

30. T he Court notes that at firs t insta nce the a pplicant asked fo r two 
press a rticles on M r Case lli 's professiona l relations with t he crim ina l
turned-in former M r Busce tta to be added lo the fil e a nd fo r the fo rmer 
to be requ ired to g ive evidence (see pa ragra ph 15 a bove) . O n a ppeal, he 
repeated his request for the compla ina nt to be examined a nd a lso as ked 
for M r Vertone a nd Mr Ferrara to be heard a nd for two fur the r a rti cles 
which had a ppeared in the press in D ecember 1994 to be added to the fil e. 
T hese a rticles conta ined reports on in te rviews in which M r Vertone and 
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Mr Ferrara had stated that Mr Caselli had "all but joined the [Communist 
Party]" and was "heavily politicised" (see paragraph 17 abm'C). 

3 I. By those means the applicant sought to establish that Mr Caselli's 
political leanings, his friendship with Mr Violante and his professional 
relations with Mr Buscetta were facts. But the Italian courts v.'hich tried 
the merits of the case held that Mr Caselli's political convictions and any 
manifestation of them unconnected with the performance of his duties as 
State Counsel, the existence of ties of friendship between Mr Violante 
and Mr Caselli and the use of the statements made by Mr Buscetta, a 
criminal-turned-informer paid by the State, in the proceedings against 
Mr Andreotti were facts without any defamatory import. On the other 
hand, it was defamatory to say that the complainant had "managed the 
Andreotti investigation in furtherance of a grand political design hatched 
by Violante" in order to take power by non-electoral means, thus 
committing an abuse of authority for political ends. The offending 
article manifestly denied that Mr Caselli possessed "the qualities of 
impartiality, independence, objectivity and probity which characterise 
the exercise of judicial functions" by attributing to him conduct 
"signifying that there [had been] instances of dereliction of professional 
duty" which "constituted disciplinary and criminal offences". As the 
Court of Cassation noted in its judgment of 9 October 1998, the 
applicant's requests for evidence to be admitted "were interpreted in 
accordance \1·ith their exact significance and probative ,·,due and were 
rightly refused because they were totally dernid of relevance to the 
decision" (see paragraph 20 above). The vague and irrelevant nature of 
the request li:ir the proceedings to be reopened was, in the Court of 
Cassation's view, quite evident in the light of the tenor of the 
applicant's assertions: "the article set out to give a detailed account of 
the forms taken by [Mr Caselli's] militancy by imputing certain acts to 
Mr Caselli with the aim of proving that his militancy existed. 
Consequently, either this point remains vague or the problem is 
resoh·ed by trying to make the complainant admit the facts noted in the 
charges, with the result that the burden of proof is shifted avvay from 
[Mr Perna and Mr Montanelli]. ... " 

The Court agrees with the Italian courts that, even supposing that 
adding the two press articles to the file and taking evidence from 
Mr Caselli could have shed light on the latter's political leanings and 
his relations with third parties, those measures \\'ould not have been 
capable of establishing that he had failed to observe the principles of 
impartiality, independence and objectivity inherent in his duties. On 
that crucial aspect, at no time did the applicant try to prove the reality 
of the conduct alleged to be contrary to those principles. On the contrary, 
his defence was that these were critical judgments which there was no 
need to prove. 
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32. In the light of the a bove conside rations , the Court conside rs that 
the d ecisions in which the national author ities re fus ed the applicant's 
reques ts are not ope n to cr iti cism unde r Articl e 6, as he had not 
es tabli shed that his req uests to produce docume ntary ev ide nce and fo r 
evide nce to be taken from the complainant and witnesses would have 
been helpful in proving that the specifi c conduct imputed to Mr Case lli 
had act ually occutTed. from that point of view, it cannot therefore be 
conside red that the de famation proceedings brought by Mr Ca e lli 
against the a pplicant we re unfa ir on account of the way th e evidence was 
ta ke n. The Court observes in pa s ing, and a lthough this is not decisive in 
the present case, that on lOJanuary 1996 the Monza District Court also 
rul ed to be irre levant the report on the evidence given by Mr Busce tta and 
the acco unt of it given in a press art icle, docum e nt s which Mr Case lli 's 
counse l had asked to be admitted in evidence in ord e r to make cl ea r what 
course th e interview had taken (see pa ragraph 15 above). 

In conclus ion, there has been no viola tion of Articl e 6 §§ 1 and 3 (d) of 
the Co nvention. 

Ill. ALLEGED VIOLATION OF ARTICLE 10 OF THE CO ENTION 

33. The app licant complain ed of an infringe m ent of hi s rig ht to 
fre edom of exp ress ion , both beca us e of the Italian courts ' dec isions on 
th e m erits and becau se of their procedural d ecisions , which had 
prevented him from proving that the offending art icl e was an exampl e of 
the r ig ht to repo rt and com m e nt on current eve nts within the context of 
the fr eedom of the press. H e re li ed on Article 10 of th e Convent ion , wh ich 
provides: 

" I. Everyone has l he r ig ht to fr eedom of express ion. This rig ht sha ll include fr eedom 

to ho ld opinions ancl to rrcrivr a nd impart information and id eas without int erfe rence 

by public a uthor it y and rega rdl ess of' fronti ers. This Article sha ll not prevent States from 

requiring th e licensing of broadcas ting, te levision or cine ma e nterpri ses . 

2. Th e exe rcise of th ese freedom s, since it carries \\' ith it duti es and responsibilities , 

may be subj ect to such formaliti es, conditions , r es trictions or penalt ies as a rc presc ribed 

by law a 11U a rc necessary in a democrati c socie ty, in the inte res ts o f nat io nal security, 

te rritorial int egrit y or public sa fe ty, for the prevention of disorde r o r crim e, for the 

protection of' hea lth or mora ls, fo r the prot ection of the reput a ti on or right s of o thers , 

for preve nting the di sclosure of in format ion rece ived in confide nce, or for ma intaining 

the a uthority a nd imparti a lity of the judicia ry." 

34. As regards the second limb of that complaint, nam ely the Ita li an 
courts ' re fusal to adm it the evide nce the applicant wished to adduce, the 
Court considers that in substance it rais es no issue separate from the one 
it has a lready de termin ed in connection with Articl e 6 §§ l and 3 (d) . 
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Consequently, the Court will examine only the first limb, that is the 
applicant's conviction as such, from the standpoint of the substantive 
guarantees set forth in Article 10. 

A. Arguments of the parties 

1. The Government 

35. Before the Court the Government submitted that the object of the 
decisions complained of by the applicant was to protect the reputation of 
others, namely the reputation of the Palermo public prosecutor, 
Mr Caselli, and to maintain the authority of the judiciary; they therefore 
pursued legitimate aims for the purposes of the second paragraph of 
Article 10. The applicant's assertions, far from concerning a matter of 
public debate, had been a personal affront to Mr Caselli. Referring to the 
Court's case-law on the question, the Government argued that, in view of 
the special place of the judiciary in society, it might prove necessary to 
protect it against unfounded attacks, especially where the duty of 
discretion prevented the targeted judges from reacting. 

In accusing Mr Caselli of breaking the law, or at the very least of 
dereliction of his professional duties, the applicant had damaged not only 
his reputation but also public confidence in the State legal service. As the 
Milan Court of Appeal had observed, the applicant had not expressed 
opinions but had attributed conduct without checking his facts and 
without producing any concrete evidence to support his assertions. 

36. In their request for the case to be referred to the Grand Chamber, 
and later at the hearing, the Government concentrated on the reasons 
which had led the Chamber to hold in its judgment of 25 July 2001 that 
there had been a violation of Article 10. In their submission, the finding of 
a violation had no factual basis: far from asserting that Mr Caselli's 
militancy was a matter of public knowledge, the Italian courts had 
held that the symbolic phrase about the oath of obedience was not 
defamatory, and that was why the request for evidence to be taken from 
the complainant had been refused as irrelevant. 

2. The applicant 

37. In the applicant's submission, a politically militant officer of the 
State legal service was inevitably influenced in the performance of his 
duties by his militancy. While it was possible to disagree with that 
opinion, it was not right to describe it as a very serious accusation and 
punish it with a criminal penalty without permitting the defence to 
adduce any evidence at all. 
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3. The third-party intervener 

38. Mr Caselli submitted that the political militancy to which th e 
C hamber had referred in it s judgment of 25 July 2001 (pa ragraphs 28, 
29, 4 1 and 42) was not stated as a fac t in the decisions of the domes ti c 
courts. None of them had eve r taken such militancy to have bee n 
es tablished. In addition, Mr Case lli asse rted tha t he had neve r hidden hi s 
beli efs (which should not be confused with militancy) and tha t he was a 
member of Magistratura Democrat ica, an associat ion of offi ce rs of th e 
Sta te legal se rvice represented withi n the Na tiona l Council of t he 
Judicia ry. 

B. The Court's assessment 

1. General principles 

39. The Court reite rates the fo llowing fu ndamental principles in thi s 
a rea: 

(a) Freedom of express ion co nstitutes one of the essenti a l fo und a tions 
of a democrat ic society and one of the bas ic condi tions for its progress and 
fo r each individual's se lf-fulfilment. Subj ect to paragraph 2 of Arti cle 10, 
it is applicab le not onl y to " in fo rmation" or "id eas" tha t a re favo urably 
rece ived or regarded as inoffensive or as a ma tte r of indifference, but 
a lso to those that offend, shock or di sturb. Such a re the dema nds of that 
plura li sm, to lerance a nd broadmindedness without which there is no 
"democra ti c society" . As se t forth in Article 10, this freedom is subj ect to 
exceptions, which must, however , be constru ed s tri ct ly, a nd the need fo r 
any res trictions must be es tab li shed convincingly (see, a mong oth er 
au thorities, J ersild v. Denmark, j udgment of 23 Sept ember 1994, Seri es A 
no. 298, p. 23, § 3 1;j anowski v. Poland [GC] , no. 25 71 6/94, § 30, ECHR 
1999-I ; Nilsen and J ohnsen v. Norway [GC] , no. 23 11 8/93, § 43, ECHR 
1999-VIII; and Fuentes Bobo v. Spain, no. 39293/98, § 43, 29 Febru a ry 2000). 

The press plays a n essenti a l ro le in a democrat ic society. Although it 
must not overstep ce rta in bounds, regard ing in pa rti cul a r pro tection of 
the reputa tion and ri ghts of others and the need to prevent the 
di sclos ure of confid ent ia l inform ation, it s du ty is nevertheless to im part 
- in a mann er consis tent with its obliga ti ons a nd res ponsibilities -
info rm ation and ideas on a ll matte rs of public inte res t, includ ing those 
rela ting to justice (see De Haes and Gijsels v. Belgium, judgment of 
24 Februa ry 1997, Reports 1997-I, pp. 233-34, § 3 7). No t only does it have 
the tas k of imparting such informa tion and ideas: t he public also has a 
right to rece ive them. Were it ot herwise, the press would be unabl e to 
play its vita l role of "public watchdog" (see Thorgeir Thorgeirson v. Iceland, 
judgment of 25June 1992, Se ri es A no. 239, p. 27, § 63, and Bladet Troms0 
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and Stensaas v. Norway [GCJ, no. 21980/93, § 62, ECHR 1999-III). Article 10 
protects not only the snbstance of the ideas and information expressed, 
but also the form in which they arc conveyed (see Oberschlick v. Austria 
(no. /), judgmrnt of 23 May 1991, Series A no. 20+, p. 25, § 57). 
Journalistic freedom also covers possible recourse to a degree of 
exaggeration, or even provocation (sec Prager and Oberschlick v. Austria, 
judgmcnt of 26 April 1995, Series A no. 313, p. 19, § 38, and Thoma 
v. Luxembourg, no. 38432/97, §§ 45 and 46, ECHR 2001-III). 

(b) The adjective "necessary'', within the meaning of Article 10 § 2, 
implies the existence of a "pressing social need". The Contracting States 
have a certain margin of appreciation in assessing whether such a need 
exists, but it goes hand in hand with a European supervision, embracing 
both the legislation and the decisions applying it, even those given by an 
independent court. The Court is therefore empowered to give the final 
ruling on whether a "restriction" is reconcilable with freedom of 
expression as protected by Article 10 (see}anou·ski, cited above,§ 30). 

(c) In exercising its supervisory jurisdiction, the Court must look at 
the impugned interference in the light of the case as a whole, including 
the content of the remarks held against the applicant and the context in 
which he made them. In particular, it must determine whether the 
interference in issue was "proportionate to the legitimate aims pursued" 
and whether the reasons adduced by the national authorities to justify it 
are "relevant and sufficient" (see Baifod 1·. Denmark, judgment of 
22 February 1989, Series A no. 149, p. 12, § 28, and}anowski, cited above, 
§ 30). In doing so, the Court has to satisfy itself that the national 
authorities applied standards which were in conformity with the 
principles embodied in Article 10 and, moreover, that they based 
themselves on an acceptable assessment of the relevant facts (seejersild, 
cited abm-c, p. 24, § 31; Fuentes Bobo, cited above, § 44; and De Diego Nafria 
v. Sj1ai11, no. +6833/99, § 34, 14 March 2002). 

(cl) The nature and severity of the penalty imposed are also factors to 
be taken into account when assessing the proportionality of the 
interference (see, for example, Ceylan v. Turkey [GC], no. 23556/94, § 37, 
ECHR 1999-IV, and Tammer v. Estonia, no. + 1205/98, § 69, ECHR 2001-I). 

2. Application of the above j1ri 11cij1les to the instant case 

40. As the decisions of the domestic courts show, the applicant was 
committed for trial and later convicted for casting doubt on .Mr Caselli's 
"faithfulness to the principle of legality, his objectivity and his inde
pendence" (see paragraph 18 above) by accusing him, among other 
allegations, of haYing carried on his profession improperly and acted 
illegally, particularly in connection with the prosecution of Mr Andreotti. 
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The courts took account of the following aggravat ing circum stances: 
(i) the fact of having imputed to the injured party the ac ts ment ioned 

(and eve n crimina l ac ts as rega rds th e criminal-turned-informer 
Buscct ta); 

(ii ) the fact of having comm itted the act (defamat ion) to the 
detrim ent of a civil se rvant in the perform a nce of hi s official duti es . 

Th e convict ion at first instance was subseq ue nt ly uph eld by the Court 
of Appeal and t he Court of Cas at ion (see paragraphs 18-20 above). 

4 1. The convict ion incontes tably a mounted to in terference with the 
app licant 's exercise of his ri ght to fr eedom of express ion. The ques tion 
arises whethe r such in terference can be justified under the second 
paragraph of Articl e I 0. It the refor e fa lls to be determined whether the 
in te rference was "prescribed by law", had a " leg itimate a im " for the 
purposes of t ha t pa ragraph a nd was "necessary in a democra tic soc ie ty" 
(see Lingens v. Austria, judgment of 8 July 1986, Se ri es A no. I 03, pp. 24-25, 
§§ 34·-37). 

42. The Court notes t hat the competent courts based t he ir decisions 
on Article 595 §§ 1 and 2 and Art icle 6 1 § 10 of the Cr imina l Code, and 
sect ion 13 of the Press Act (Law no. 47 of 8 February 1948) (see 
paragraph 16 above) a nd that, a the Government submitted, the reasons 
for those decis ions showed that they pursued a legiti mate aim , namely 
protect ion of t he reputat ion and rights of others, in this instance t hose of 
Mr Case lli , who was head of th e Pal ermo public prosecutor's offi ce at th e 
tim e. 

43. H owever, t he Court must ve ri fy wh eth er the interference was 
just ifi ed and necessary in a d r. mocrat ic society, a nd in particular whethe r 
it was proportionate and wh et he r the reasons given by the nat iona l 
autho riti es in just ifi ca t ion for it we re relevant a nd sufficient. It is thu s 
essenti a l to determine whet he r the national a uthoriti es made proper us e 
of the ir power of appreciat ion in convicting the app licant of defamat ion. 

44. Th e Monza Di st ri ct Court he ld that the defamatory nature of t he 
a r ticle was "absolute ly manifest", because the tex t exclud ed t he possibility 
that Mr Case lli mig h t be faithful to the deontological ob ligat ions of his 
duties as a n offi cer in the State legal se rvice a nd in add ition deni ed that 
he possessed th e qua liti es of impa rtia lity, independence and obj ectivity 
which cha racte ri se th e exercise of judicia l fun ct ions. In short , th e 
appli cant 's assert ions a mounted to nothing more tha n "an unjus tifi ed 
a ttac k on the compla ina nt, which fou lly besmirch ed hi s honour a nd 
reputation" (see paragraph 16 above). 

45. The Court of Appeal he ld that some of the statements Mr Perna 
made about the complainant were not in the least defamatory. Others, on 
the con tra ry, which the appli cant wrongly prese nted as judgme nts or 
opinions, had imputed conduct to Mr Case lli in a hig hly defama tory a nd 
grat uitous ma nner without a ny attem pt to check th e facts beforehand. 
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The fact that the journalist had acted deliberately was fully confirmed by 
the content of the whole article, in which Mr Caselli had been "constantly 
and subtly denigrated". Its author had therefore indeed intended to 
damage another's reputation (see paragraphs 18 and 19 above). 

46. Lastly, the Court of Cassation upheld the Court of Appeal's 
judgment, ruling that it was not open to criticism. It held that the factual 
statements made about Mr Caselli played no informative role and had not 
been proved to be true. The offensive nature of the article, for a man, even 
more than for an officer of the State legal service, was not in doubt, as the 
applicant had made imputations of specific facts implying a lack of 
personality, dignity, independent thought, coherence and moral honesty, 
and conduct signifying explicitly that there had been instances of 
dereliction of professional duty (see paragraph 20 above). 

4 7. The Court observes that a finding of a violation of Article 10 cannot 
be excluded a priori where a defendant has been convicted by the domestic 
courts on the basis of a separate examination of the various assertions 
made in an article like the one in issue. In the present case, however, 
merely to scrutinise each of the statements taken into consideration by 
the national authorities in reaching their decision that the offence of 
defamation had been committed would be to lose sight of the article's 
overall content and its very essence. Mr Perna did not confine his 
remarks to the assertion that Mr Caselli harboured or had manifested 
political beliefs and that this justified doubts about his impartiality in 
the performance of his duties. It is quite apparent from the whole article 
- as the national authorities rightly noted - that the applicant sought to 
convey to the public the following clear and wholly unambiguous message: 
that Mr Caselli had knowingly committed an abuse of authority, notably in 
precise circumstances connected with the indictment of Mr Andreotti, in 
furtherance of the alleged PCI strategy of gaining control of public 
prosecutors' offices in Italy. In that context, even phrases like the one 
relating to the "oath of obedience" take on a meaning which is anything 
but symbolic. The Court further observes that it has just found, in 
paragraph 31 of this judgmcnt, that at no time did the applicant try to 
prove that the specific conduct imputed to Mr Caselli had actually 
occurred and that in his defence he argued, on the contrary, that he had 
expressed critical judgmcnts which there was no need to prove. 

48. Having regard to the foregoing, the Court considers that the 
applicant's conviction on account of his defamatory article and the 
sentence imposed on him (a fine of 1,500,000 Italian lire (ITL), payment 
of damages and costs in the sum of ITL 60,000,000, reimbursement of 
the civil party's costs and publication of the judgment) were not 
disproportionate to the legitimate aim pursued, and that the reasons 
given by the Italian courts in justification of those measures were 
relevant and sufficient. The interference with the applicant's exercise of 
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hi s ri g ht to fr eedom of express ion could therefo re reasona bly be regarded 
as necessa ry in a de mocra tic society to protect the repu ta tion of others 
within the meaning of Articl e 10 § 2. 

There has acco rdin gly been no viola tion of Articl e I 0 of the Conve ntion . 

FOR THESE REASO S, THE COURT 

I. Holds una nimously tha t there has bee n no viola tion of Articl e 6 §§ 1 and 
3 (cl ) of the Co nve ntion; 

2. Holds by six tee n vo tes to one th a t there has bee n no viola tion of 
Articl e I 0 of the Conve ntion. 

Don e in Engli sh a nd in French, a nd de live red a t a public hearing in the 
Hum an Ri g hts Building, Strasbourg, on 6 M ay 2003. 

Paul MAHONEY 

Regist ra r 

Luzius WI LDHABER 

Pres ide nt 

In accord a nce with Art icle 45 § 2 of th e Conve ntion a nd Rul e 74 § 2 of 
the Rul es of Cour t, the di sse nting opinion of Mr Confor t i is a nnexed to 
thi s juclg me nt. 

L.W. 
P.J .M. 



360 PERNA v. ITALY JUDGMENT 

DISSENTING OPINION OF JUDGE CONFORTI 

(Translation) 

Annexed to thr Chamber's judgment is a separate opinion in which I 
criticised the approach followed by the majority, particularly the fact that 
they considered the complaint about the procedural aspect separately 
from the complaint undrr Article 10. I would have preferred an overall 
approach focused on Article 10. The Grand Chamber has now endorsed 
the Chamber's approach and, like the Chamber, has held that the 
proceedings were not conducted in a manner incompatible with the 
principles laid down in Article 6. Moreover, it did not agree with the 
Chamber on the Article 10 issue, since it found that Article 10 had not 
been breached. For my part, I can only repeat the opinion I expressed in 
connection ,,·ith the Chamber's judgment. 

In my view, the issues raised in cases of this type are still Article 10 
issues even where the procedure followed is concerned; and what can 
normally be tolerated from the point of view of due process according to 
the fair-trial rules laid clown in Article 6 may not be acceptable when it is a 
matter of verifying whether an interference with freedom of expression is 
"necessary in a democratic society". In the present case the courts refused 
all requests for permission to adduce evidence and, what to my mind is 
exceptionally serious, refused to take evidence from the complainant, 
who could have and should have been examined by the applicant's 
counsel. It is not right to speculate bdorehand about what the result of 
such an examination might be. 

In the trial of a journalist for defamation of a judicial officer in the 
public prosecution service, the conduct of the domestic courts, whether 
intentional or not, gives the clear impression of intimidation, which 
cannot be tolerated in the light of the Court's case-law on restrictions of 
the freedom of the press. Indeed, the Italian courts acted very speedily in 
determining the charges against the applicant in less than four years, at 
three levels of jurisdiction. However, that circumstance too, although 
praiseworthy from the point of view of the reasonable length ofjuclicial 
proceedings, cannot fail to reinforce - in a country condemned many 
times for the length of its proceedings - the impression I mentioned above. 

That is why I consider that there has been a violation of Article I 0. 

In expressing my opinion, I do not need to emphasise the importance I 
attach to the freedom of the press. In that connection it is striking how 
many actions are brought by judicial officers against journalists in Italy 
and how large arc the sums awarded by the Italian courts in damages, as 
the Press Association complained in 1999 (see Ordine dei giornalisti, Tutela 
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della reputa<:,ione e liberta di stampa, Contenuti e riflessioni sul Convegno di Roma 
Cita;drmi e miliardi, Rome, 1999). 

As fr eedom of the press is my o nly concern, I regret that I have had to 
exp ress my op inio n in a case which invo lves a judicial officer - t he third
party in terve ne r -whom eve ry Ita li a n citi zen must admire for r isking hi s 
life in the fight aga ins t the Mafia. 
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Effectiveness of police investigation into racist murder 

Article 2 

Life- 1,Jfectiveness if police investigation into racist murder - Positive obligations - Racism -
Defects in police handling ef investigation - Conviction ef perpetrators - Enforcement ef 
criminal law 

* * 

Th e a pplican ts a rc the siblings of Mi chae l iVlcnson, a black ma n who di ed in 
ho: p ita l in 1997 fo ll owing a racist a ttack during which he was 'Cl on fir e. T wo 
po lice office rs a rrived a l th e scen e of th e a t tack shortly a ft e rwa rds a nd a rranged 
fo r Michae l J'v[enso n to be taken to hospita l. They assum ed th a t he had se t him se lf 
on fire a nd consequ e ntly made no a l Lem pt lo inves tigate Lh e c rim e scene o r sc l in 
motion a sea rch for the assa ila nt s. Membe rs of Michael lenson 's fa mily spoke 
with him on seve ra l occas ions uver th e nex t few days, dur ing wh ich he had lucid 
periods and was a ble Lo te ll them th a t he had bee n a l l acked by four wh ile boys. The 
fam ily reques ted the po lice to take a sta tement from him and to begin a crimina l 
inves t iga ti on bul no inL crvicw took place, as f\Ii chae l Menson lapsed into a coma 
one week afte r Lhc a tt ack a nd di ed wiLhou l recove rin g consciousness. The police 
later re\·iewcd th e conduct or th e firs t s tage or th e inves tiga tion in lo th e death a nd 
concl ud ed that th ere may have been shortcom ings . I n Septe mber 1998 th e 
co roner 's court record ed a verdict o r unl awful ki ll ing. T he a ppli ca nts lodged a 
co mpla int wit h the Police Co mp la int s Authority conce rning t he po li ce ha nd li ng 
of the mat te r. In 1999 four people we re convicted in con nection with the murder 
of Michael Menson - including one in north e rn Cyprus - a nd g ive n sub ta nt ia l 
pr ison se ntences. In Dece mber 2002 the Police Compla int s Aut hori ty made a copy 
of the report on the a pplicant s' co mp la int ava ila ble to th e Crown Prosecut ion 
Se rvice . 

Held 
( I) Art icle 2: The a pplica nts did no t lay any bla me on t he authorit ies for th e 
ac tu a l dea Lh of M ichae l Menso n or sugges t Lha t th ey had fa il ed to tak e 
a ppropria te measures to protec t him . Howc,·c r Article 2 requ ires that there 
should be some form of e ffccLivc offi cia l invc ·tiga t ion when th ere is reason to 
be li eve Lha l a n ind ividu a l has susla incd li fe- t hrea tening inju ries in suspic ious 
circumsta nces . Wh ere the person dies, the invcs tiga Li on assu mes eve n grea ter 
import a nce. The obl iga tion on th e State is one of means, nol of resulL. Th e 

I. This summary by the Registry docs not bind th e Court. 
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authorities must take reasonable steps to securl' evidence and any deficiency in the 
investigation which undermines its ability to establish the cause of death or 
identify those responsible will risk falling foul of this standard. Moreover, the 
authorities must act of their own motion and a prompt response may generally be 
regarded as essential. Although there was no State involvement in Michael 
Menson's death, the same basic procedural requirements apply with equal force. 
Furthermore, where an attack is racially motivated, the investigation must be 
pursued with vigour and impartiality, having regard to the need to reassert 
continuously society's condemnation of racism and to maintain the confidence of 
minorities in the ability of the authorities to protect them from the threat of racist 
violence. In the present case, it was necessary to have regard to the fact that the 
perpetrators were convicted and sentenced to imprisonment, as well as to the fact 
that there was a public inquest which resulted in a vnrlict of unlawful killing. 
While it emerged from the domestic inquiries that there were very serious 
dl'kcts in the police handling of the matter which were entirely at odds with the 
requirements of an effective investigation, it was decisive' that the criminal la\\· had 
been effectively enforced with reasonable expedition against those who had killed 
Michael Menson. In addition, the inquiry concerning the applicants' complaints 
had not terminated: manifestly ill-founded. 
(2) Article 6: As to the applicants' complaint that they were prevented by the rule 
of absolute immunity from bringing a claim against the police in respect of acts 
and omissions during the investigation into Michael l\lcnson's death, there had 
been a change of practice within the United Kingdom following Osman, which 
would have allowed the applicants to bring a civil action and to argue that it was 
fair, just and reasonable for their claim to be decided on its merits. As for their 
claim that they had no remedy under the Race Relations Act 1976, it would have 
been open to them to invite a court to broaden the notion of "pro\'ision of services" 
under that Act to include police activities. In any event, if Parliament had intended 
to exclude the police from the 1976 Act, the Court could not create a right of action 
in favour of the applicants. The same reasoning applied to their complaints 
regarding common-law and statutory rules concerning death as a cause of action: 
manifrstly ill-founded. 
(3) Article 13: In view of the foregoing conclusions, the applicants did not have an 
arguable claim: manifestly ill-founded. 
(4) Article 14: The applicants' complaint of' police racism was still under 
investigation. Even assuming the validity of the complaint, the authorities 
ultimately discharged their obligations under Article 2 and the alleged 
discriminatory treatment of the applicants at a particular phase of the procedure 
did not ultimately affect the protection of their or their brother's rights under 
Article 2: manifestly ill-founded. 

Case-law cited by the Court 

McCann and Others v. the Cnited Kin,.1;dom, j udgmcnt of 27 September 1995, Series A 
no.324 
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Decisions 1 998-III 
Osman 1'. the United Kingdom, judgment of 28 October 1998, Reports 1998-VIII 
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THE FACTS 

Th e a ppli cant s a re Alex, C hri s, Da ni el, Ess ie, Kwes i a nd Sama ntha 
Me nson. They are siblings of Mi chae l M enson, a bl ack ma n who was 
kill ed as a result of being se t on fir e by assa il a nts in a raci t a ttack 
during th e night of 27 to 28 J a nu a ry I 997 . The a pplica nt s a re a ll Bri tis h 
nat iona ls li ving in England. They were represented before the Court by 
Binclm a n & Pa rtne rs, a firm of so li c ito rs based in London. 

A. The circumstances of the case 

Th e facts of th e case, as submitt ed by the app li cants, may be 
summa ri sed as fo ll ows. 

I. The attack 011 Michael Menson 

At t he tim e of his dea th , M ichae l i\!Ie nson was a s ing le 30-yea r-old b lack 
man. H e suffered a mental breakd own in I 99 I a nd was subseq ue ntly 
di ag nosed a nd treated in hosp ita l fo r schi zophren ia . After March I 996, 
Michae l Me nson frequ ently rece ived treatm e nt a t C hase Fa rm Hosp ital 
for hi s m enta l condition. 

Whe n Michae l M e nson was not in hospita l he lived in hi s own place 
in New Southgate, London. H oweve r, two months be for e hi s death he 
moved into acco mmoda tion for persons with me nta l health probl ems at 
H olde n Lodge, North London. 

On or a round 2 I J a nua ry I 997, Michae l Menson was di scha rged from 
C hase Farm H ospita l a nd we nt to s tay at H olde n Lodge. 

On the nig ht of 27 J a nua ry I 997, a t about 10 p.m. , Chie Me nson 
te lephon ed Michae l Me nson at H olde n Lodge. She to ld him that she had 
rece ived a message from C hase Fa rm H osp ita l t hat he was to return t here 
as soon as possib le for hi s "ward round ". Som e tim e afte r th a t tel ephon e 
ca ll Michae l Me nson left H olde n Lodge with th e a ppa re nt inte ntion of 
re turn ing to C hase Farm H osp ita l. 

It ap pea rs that , hav ing left H old en Lodge, Michae l M enson took the 
wrong bus for hi s des tination a nd e nd ed up ge tting off in Ed monton , 
No rth London. H e was subseq uentl y attacked by four whit e youths who 
had got off th e bus with hi m. They se t hi s back on fire, probably wh il s t he 
was lying face clown on th e ground. 

H e was found on fir e at a pproximately 1.40 a .m. on 28 J a nu a ry 1997 by 
a n off-dut y fire man who had been passing by in a car. At th e tim e he was 
fo und , Michae l Menson ap pea red to be in a seve re stat e of shock with 
seve re burns to hi s back, buttocks a nd upper th ig hs. Th e off-dut y fir eman 



370 MENSON , .. THE UNITED K.Jl'iGD0~1 DECISION 

flagged down a passing police car with two police officers in it. They in 
turn summoned an ambulance. 

2. The police resjJOme to the attack 

According to the applicants, the two police officers did not treat the 
circumstances of Michael's discovery as suspicious and wrongly assumed 
that he had set fire to himself. Consequently, they failed to investigate the 
crime scene at all at that stage or to set in motion any trains of inquiry to 
search for or identif)· and catch Michael l\knson's attackers. It was only 
after specific instructions from Michael Menson's family at a later stage 
that tht' police began to treat the attack as suspicious and to investigate it. 

The ambulancr arrived and Michael l\lenson was taken to North 
Middlesex Hospital, where he was admitted and treated. It seems that 
the police officers left the scene of the incident when Michael Menson 
was taken to hospital. 

Michael Menson was found to have sustained full-thickness third
degree burns to 30% of his body. Owing to the severity of his burns, he 
was transferred to the Regional Burns Unit at Billericay Hospital. 

Sometime between 2 a.m. and 3 a.m. on 28 January I 997 two officers 
arrived at the home ofEzekial Adewale, a friend of Michael Menson, in the 
mistaken belief that he was Michael Menson's next-of~kin. lt appears that 
the police had made this mistake as a result of enquiries at Chase Farm 
Hospital, where Ezekial Adewale's name and address had been given. 

The two police officers told Ezekial Adewale that Michael Menson had 
set himself on fire whilst walking along the North Circular Road in North 
London. The officers repeated this and stated that Michael Menson had 
been lucky because they had been passing, saw him on fire and had 
stopped and helped to extinguish the fire. Ezekial Adewale asked the 
officers if they had informed Michael Menson's family. They told him 
they had not and he immt'diatdy gave them the address of Michael 
Menson's brothers Kwesi and Daniel. 

Shortly afterwards, again sometime between 2 a.m. and 3 a.m., the 
same two police oflicers arrived at Kwesi and Daniel Menson's home. 
The police officers told them that Michael Menson had set himself on 
fire in Edmonton, that he had been seriously injured and had initially 
been taken to l\orth Middlesex Hospital but had been subsequently 
transferred and vrns receiving treatment in the Regional Burns Unit at 
Billericay Hospital. The officers then asked Kwcsi :Vlenson to sign for 
some charred papers and two burnt keys which had been found on 
Michael Menson's person and asked him whether Michael had been un 
medication and whether he had a mental health background. 

Kwesi and Daniel Menson immediately ,,·ent to Billericay Hospital 
sometime' around 3 a.m. They could not Sl'l' l\Iichael Menson immediately 
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becau ·e he was sti ll rece iving trea tm ent for hi s burns. At about 11 a.m. 
t hey we re a llowed to see him brieny. H e a ppeared a le rt and lucid a nd 
was able to answe r their qu es tions. Kwes i Me nson as ked hi s brother what 
had ha ppe ned a nd Michae l repli ed that he had bee n at tacked by fou r 
whi te boys. 

As Michae l Menson 's ex plana tion connicted with the report g ive n by 
t he po li ce offi ce rs, Kwes i Menson te lephoned Edmonton po li ce sta tion at 
app rox imate ly l l.30 a. m. on 28 j anua ry 1997. H e spoke to a police offi ce r 
a nd to ld her t ha t Michae l Menson had sa id tha t he had been a ttacked by 
four wh ite boys. 

On the evening of 28 J anu a ry 1997 Alex Menson te lephon ed the 
hospita l and was able to speak to Michae l. Once aga in , a lthough in 
pa in, he was lucid a nd ab le to te ll hi s s is ter about hi s recoll ec tion of 
t he incid en t. H e sa id that he remembe red catching a bus in the 
wro ng direc tion a nd that t he re had been fou r whit e boys on the bus, 
one of whom had bee n wea ring a black leather jacke t. H e had go t off 
t he bus a t the same stop as th ese whi te boys and fo llowed th em to 
as k for d irect ions. H e remembe red tha t shortly after this he was 
leaning against som ething a nd then had felt something on hi s back. 
H e th e n discove red tha t he wa on fir e and started to take his 
clothes off. 

Fo llowi ng th is conve rsa tion, Alex Menson spoke to the ward s iste r at 
th e hospita l a nd a consult a nt trea ting Michae l Menson and rece ived 
confirmat ion that there we re no medica l con tra indicat ions preventing 
him from being in tervi ewed by the po li ce . She a lso as ked th e police to 
com e a nd in te rvi ew Michae l Menson a bout t he attack. 

Ove r the nex t forty-eight hours, Kwes i Menson again asked Michael 
Menson a bout what had ha ppened. Michael Me nson gave th e same 
account. Kwes i Me nson took notes at the reques t of hi s siste r Alex, 
because the po lice had r fu sed to take a stateme nt d irect ly from 
Michae l. 

Kwes i Me nson ca ll ed th e pol ice on approx im a te ly three occas ions 
be twee n 28 a nd 29 J a nu ary 1997, urging them to come to the hosp ita l to 
ta ke a s ta teme nt from M ichae l. Alex 1enson a lso ca ll ed th e po lice on 
repea ted occas ions ove r t he . a me period requ es ting th em: to ta ke a 
s ta teme nt from Michae l; to go to the sit e of the incid ent; to take 
fin ge rpr ints from th e te lephone box nea r to the place whe re Michae l had 
been found ; to int erview loca l peo ple; to put up a n incid ent boa rd 
requ es ting information; a nd to la unch a med ia appea l for witnesses . 

On 30J anua ry 1997 Detect ive Inspector Wi lliams came to th e hospita l, 
but he a rrived a t a tim e whe n Michae l Me nson was d rowsy. De tect ive 
Inspecto r Willi a ms decided not to ta ke a sta tement from Michael 
Menson. Kwes i Menson gave a sta teme nt to D etect ive Inspector Willi a ms 
summarising Michae l's account of the incide nt. H owever, dur ing this 
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meeting Kwesi Menson became very concerned because Detective 
Inspector Williams did not appear to make a full or accurate record of 
what Kwesi Menson was saying. 

During the period between 28 January and 3 February 1997 Michael 
Menson received surgical treatment almost every day. When he was not 
in a post-operative state and up until 31 January, he was lucid, sitting up, 
talking to his family, feeding himself, doing crosswords, chatting with 
hospital staff and taking telephone calls. This included a telephone 
conversation with Ezekial Adcwalc during which Michael repeated his 
account of the incident and the attack by four white youths \\'hich, he 
stated, had occurred near a telephone box in Edmonton. 

:\Totwithstancling .\lichael's ability to make such statements to his 
family and friends, neither Detective Inspector Williams nor any other 
police officer took a statement from him at any stage. 

3. The death o/Alichael 1\1enson, the inquest and subsequent procedures 

On 3 February 1997 Michael Menson had a cardiac arrest and went into 
a coma until 13 February 1997, when he died. 

On 26 February 1997 the inquest into :Vlichael ~Icnson's death before 
the Coroner's Court was opened. It was adjourned on a number of 
occasions. During this time the police reported to the coroner on several 
occasions, but copies of these reports were not disclosed to Michael 
Menson's family. 

In January 1998 an examination into the procedures and practices 
during the first stage of the investigation into Michael Mcnson's death 
was carried out by the Metropolitan Police Ser\'ice (MPS). In March 1998 
the results of this examination were produced. The family were informed 
that this examination confirmed some of the doubts that the inquiry was 
not handled as well as it could have been and that an investigating officer 
had been formally appointed to look into the matter. The examination was 
made available to the coroner but was kept back from the family as being 
confidential. 

4. 7/ze apjJ/icanls' complaints to the Police Co111j1lai11ts ~luthori{l' and 
ji;flow-u/1 

On 19 August 1998 the Menson family sent a letter of complaint to the 
Police Complaints Authority (PCA) concerning the l\IPS's decision to 
withhold C\'idence from Michael Menson's family prior to the inquest. 

On 2j August 1998 Deputy Assistant Commissioner John Townsrnd of 
Area 3 of the MPS informed the family in reply that the complaint did not 
fall within section 84 of the Police and Criminal E\'idcnce Act 1984 and 
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therefor e wo uld not be record ed as such. The le t ter we n t on to dea l with 
points or conce rn ex pressed in t he com pl ain t. 

On 16 September 1998 a verdic t of unl awful killing was re turned by a 
jury a t H ornsey Coron er ' Court foll owing a hearing las ting just ove r one 
wee k during which evidence had bee n give n by a number of witn esses, 
including fir e ex perts on beha lf of the MPS. 

On the sam e cl ay Deputy Ass ista n t Comm iss ione r J ohn Townsend 
issued a state m ent on beha lf of th e MPS regretting tha t fo r t he fi rs t 
twelve hours a ft er th e a ttac k on Michae l Me nson, th e po li ce trea ted it as 
a case or se lf-immolat ion. 

On 25 Se pte mber 1998 the fa mily lodged a furth er letter of compla in t 
with the PCA set ting ou t th e pa rticul a rs of t he ir com plain ts in de ta il 
from th e time that Michae l M enson \Nas di scove red by t he poli ce in the 
early hours of 28 J a nua ry 1997 until shortl y a ft e r the inqu es t. Th e 
fo llowing criticism of t he poli ce's ha ndling of the case was made: 

I. There were major e r rors in t he po lice invest igat ion of M ichae l 
Menson's deat h, a t the ve ry outset of' th e case (and beyond), wh ich 
substa nt ia lly dimini shed t he cha nces or ide ntifying a nd prosecuting t hose 
res ponsible for his dea th . 

2. The re was a concerted effort by a ll key offi cers (from the offi cers 
fir st on th e sce ne to Deputy Ass istant Comm iss ione r level) to m ini m ise 
a nd obscure these errors a nd deOect critic ism from the poli ce. 

3. These impera tives led the poli ce: 

(i) to continue, beyond the first twe lve hours or the inves tiga ti on or 
Michae l Menson's a tt ack, to fa il dilige ntly or p romptly to inves tiga te th e 
dea th ; 

(ii ) to pu t pressure on a nd a buse t he Menson fam il y a nd m islead them 
a bout how Michael Me nson me t hi s dea th a nd the police inves tigat ion, 
with a view to a ffecting the ir a bility properly to gri eve a nd be represe nted 
a t the inq ues t; 

(iii ) improperly to inOue nce the co rone r conducting t he inq uest and to 
seek to lead th e ju ry to return th e ve rd ict which was least embar rass ing to 
th e Me tropoli tan Police. 

4 . Th e po li ce inves tigat ion into Michae l M e nson's dea th was ta int ed 
with racism a nd th e subsequent intern a l inves tiga tion into the qua lity of 
t he inves tiga tion fa il ed even to address t hi s issue. 

Th e PCA a ppointed th e C hi ef Constabl e of the Cam bridges hire 
Constabula ry to ca rry out a n inves tigati on into th e fam ily's compla int. 

On 20Ja nua ry 1999 the a pplicants we re advi sed by coun se l t ha t the re 
were no reasona ble g rounds fo r advis ing the grant of lega l a id to bring 
proceedings against the police in the li gh t of the dom es tic law in res pect 
of ac tions in neglige nce a nd cla im s of racia l di scri m ina ti on agains t t he 
police . 
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On 15 February 1999 a report of an inquiry chaired by Sir William 
Macpherson of Cluny, a retired High Court judge, was published on 
matters arising from the death of Stephen Lawrence, a black 18-year-old 
youth who was murdered by a group of youths on 22 April 1993. The 
inquiry investigating his death and its subsequent investigation by the 
MPS found that institutional racism existed both in the MPS and in 
other police services and institutions countrywide. The inquiry found 
institutional racism primarily apparent in the actual investigation of 
Stephen Lawrence's murder, including the police treatment of and 
approach to the victim, key witnesses and the family of Stephen 
Lawrence and the "lack of urgency and commitment in some areas of the 
investigation". 

5. The arrest, trial and conviction of Michael Menson:, killers. and the 
on-going PCA inqui~J! 

On .f ~1arch 1999 the family of Michael Menson, with the assistance of 
campaigners, leafleted the area within which the suspects lived, appealing 
for further information in respect of the murder. 

On 9 March 1999 a suspect was arrested and later charged in 
connection with the death of Michael Menson. Two further suspects were 
arrested and later charged on 11 March 1999. Two of the accused (M.P. 
and C.C.) were committed for trial at the Central Criminal Court, 
London, for the murder of Michael Menson and conspiracy to pervert the 
course of justice. The third accused (H.A.) was committed to stand trial at 
the Central Criminal Court for conspiracy to pervert the course of justice. 
On 5 May 1999 another suspect (O.C.) was arrested in northern Cyprus 
and charged there on 5 August 1999 with the murder of Michael Menson. 

On IS June 1999 the applicants' solicitor wrote to the PCA asking that 
the PCA also investigate other areas of complaint, including the failure of 
the pre-inqurst investigating teams to cooperate fully \\'ith the Racial and 
Violent Crime Unit and the making of untrue and misleading press 
statements damaging to Michael Menson's family. 

On 21 October 1999 the applicants' solicitor was informed that the PCA 
had felt it wise to delay any further investigation into the applicants' 
complaints pending the outcome of the criminal case against the accused 
in the English courts. 

Further letters of complaint were acldrl'sscd by the applicants' solicitors 
to the Director of the Task Force alleging a failure on the part of the Task 
Force to liaise or to communicate adequately with the Menson family in 
respect of the criminal proceedings against the accused, including the 
trial taking place in northern Cyprus. 

On 25 NoYember 1999 a criminal court in northern Cyprus found O.C. 
guilty of the manslaughter of Michael :\knson and sentenced him to 
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fourte e n yea rs' impri sonment . By a le tte r dat ed 23 Decem ber 2002, the 
app licants' lawye r inform ed th e Registry th a t the accused 's a ppea l had 
been dismissed on 29 June 200 I. 

In Decembe r 1999 th e Centra l Criminal Court in London found M.P . 
gu ilty of murde r and se ntenced him to life impri sonmen t. C.C. rece ived 
a te n-yea r prison se ntence for ma nslaughter. H .A. a nd hi s co-accused 
were convicted of pe rve rting th e course of just ice in connection with 
the murd er of Mich ae l Menson and the subsequ e nt invest igat ion. All 
three accused rece ived separa te se ntences on th is count. According to 
the a pplicant s' lawyer's le tt er of 23 Dece mbe r 2002, a ll of the accused's 
a ppea ls were dismissed a lthough the se ntence of on e of them was 
reduced. 

Th e app li cants ma inta in tha t th e evid ence given in the trials agains t 
the accused revea led the inadequacy of the poli ce inves tigat ion. Th e 
a pplicant s li s ted twenty-two areas of conce rn in a le tt er addressed by 
their solicitor to th e PCA on 22 June 2000, including: t he unfound rcl 
beli ef of poli e office rs followin g the attack on Michael M enson tha t he 
had tri ed to comm it su icid e; the fa il ure to seal the sce ne of th e crime, 
resulting in a loss of evide nce; th e failur e to reco rd or act on Michae l 
M enson's account to m edical a nd nur ·ing s ta ff tha t other persons 
were res ponsibl e for what had ha ppe ned Lo him ; the e rror of th e police 
in record ing the deceased 's injuries as non-life-threa te ning; threats 
mad e to a nd hara sme nt of me mbers of the deceased 's fami ly by the 
police when, for exampl e, they qu eri ed th e poli ce a ppeal for witnesses 
to com e forward; asse rtions mad e by a police offi ce r at th e inquest that 
th ere was no evide nce that others we re involved in Michae l Me nson's 
dea th ; a nd th e conduct of th e police in respect of t he inqu est and the 
crimin al tri a ls. 

The M enson fam ily me mbers m ade form a l s ta te ments to the 
Cambridge Constabu lary invest iga tin g th e case on beha lf of t he PCA in 
support of these compl a ints, as we ll as the compla ints se t out in the le tt er 
da ted 25 September 1998 from the a pplica nts' so li citor. 

On 8 Fe bru a ry 2000 th e PCA 1Hote to th e a pplica nts' so li c itor reporting 
on the evid ence co ll a ted to da te . Th e le tt er s tated, a mong oth er th ings : 

"Carc rully exa mining th e firs t 12 hours "· ill be fundame nta l lo understa nding "foll 
came laltr as it appears that once nawcd ex planations had c lll e rcd the minds or police 

of1iccrs , lo \'aryi ng degrees it a ppea rs it re main ed prese nt l hroughoul th e e nsuin g 

pci- iocl up 10, including a nd a fl rr lhc inquest. T o what CX lCnl racia l Slc reo typing or 

both .\llichac l i\l enso n a nd th e .\l enson ramily took place a nd how 1his may han· 

a ITcctcd the im·cs1igat ion or hi s d"a 1h will be an integra l part or the im·cs 1igat ion 

1hroughoul. Simila rly we wi ll be exa mining whe th er there was a n inslilulio na l fa ilure 

by th e i\l e t ropo li tan Po lice lo cha llenge with surfi c icn l ri gou r th e assum ptions made a l 

th e s tart . This will inc lud e examin ing this issue up 10 and including C hie f Officer b ·cls 

ii" necessa ry." 
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On 22 April 2000 the PCA wrote to the applicants' solicitors stating, 
among other things: 

"'There is 110\\. a\'ailablc a signilicant body of c\'idcnrc containing new inl'ormat ion 

about these events, which appears to prm·idc support for the family's complaints f'rom 

a number or independent directions ... " 

On 13 September 2000 the applicants' solicitor received an anonymous 
statement dated 1 September from a member or ex-member of the MPS. 
This statement, purportedly made on behalf of certain unidentified 
"serving and retired members", contained serious allegations of miscon
duct by certain police officers involved in the investigation, including an 
allegation that one had lied to the coroner during the inquest proceedings. 

On 2 November 2000 the applicants' representatives were informed at 
a meeting that the PCA had begun to interview nine police officers under 
caution but that only one had chosen to answer questions. A further 
difficulty was that certain key police officers had retired or were about to 
retire and could not be intervie\\Td without their consent, and in any event 
not under caution. A report could not be expected before November 2001. 

One key officer (S.) retired at the beginning of 2001 and was thrrefore 
no longer subject to the police disciplinary code. 

On 31 December 2002 the PCA informed the applicants' solicitors in 
writing that it had received the investigating of'licer's report and that the 
PCA was satisfied with the investigation \\·hich had been carried out into 
the applicants' complaints. A copy of the report (which was support I'd by 
218 statements, i-65 documents, 18 interviews with ofliccrs under 
investigation and 17 appendices) had been made available to the Crown 
Prosecution Scn·ice (CPS). The applicants' solicitors' wnc furtlH'r 
informed that they would be notified if the CPS decided to bring criminal 
charges in the event of findings that any police officers had committed a 
criminal offence. The PCA's letter concluded: 

"! rcgTct that there may be yet further delay while these next steps in dealing- with 
your complaint are completed. The Authority will consider tht· disciplinary aspects of 
the case only after any criminal issues have been decided." 

B. Relevant domestic law and practice 

1. Cause of art ion sounding in damages in resjJec/ ef a jJerson 's death 

(a) Common law 

In England it is a rule of common law that no one can recover damages 
in tort for the death of another (seeBakerv. Bolton (1808) I Camp. 493). 
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(b) Statute 

Sectio n I of the Fata l Acc id ents Act 1976 con f'e rs a ri g ht of ac tion for a 
wrongfu l ac t causing deat h. Sect ion 1 (2) of that Acl provides that a n 
action may be broug ht fo r t he benefit of the "depend a nts" of a ny 
d eceased person aga ins t a person who wrongfu lly caused the dea t h. If 
t here is no depende ncy, th ere is no pecuniary loss to recover as damages . 
Bereave m ent da mages (current ly fi xed a t 7,500 pou nds ste rling) a re on ly 
a \·a ilab le to parents of a ch ild unde r the age of 18 (sect ion 1A(2)). Fun era l 
expenses a re recovera ble (sect ion 3(5)). 

Th e statutory survival of causes of act ion enab les recove ry on beha lf of 
the deceased's es tate of da mages for losses suffered by th r. deceased 
befor e he died . This includ es a ny non-pecun iary loss such as damages for 
any pa in a nd suffer ing exper ienced be twee n the inn iction of injury and 
d ea th. 

2. Cause of action against tlze police in tlze tort ef negligence or other torts 

Dom est ic case-law on th e lia bility of the police at the relevant tim e in 
civil law fo r acts or om iss ions in the invest igat ion a nd suppress ion of 
crimina l offences is summarised in th e Court 's Osman v. tlze United 
Kingdom Uudgment of 28 October 1998, Reports ef j udgments and Decisions 
1 998-VIII). 

3. Cause ef action against the fJolice in res/Ject ef racial discrimination 

On 30 Novembe r 2000 the Race Relat ions (Amendm ent) Act rece ived 
Royal Assent. The aim of thi s Act ("t he 2000 Act") is to bring about 
cha nges to t he Race Relat ions Act 1976 ("t he 1976 Act") by a ll owing 
a pplicants to bring proceedings in res pect of racia lly d iscr imin a tory acts 
by (among oth er public a uthor iti es) the poli ce in ca rrying out the ir pub li c 
dut ies of law e nforce ment and invest igat ion, and lo bring proceedings 
aga inst the chi ef offi ce rs of po lice for acts of racia l d iscr imina t ion by 
pol ice offi cers under the ir comm a nd. Th e 2000 Act has no re trospective 
effec t. 

Sect ion 5 7 of the 1976 Act, as in force at th e re levant t im e, provides tha t 
c la ima nts shou ld bring proceedings in the county court. Sect ion 68(2) 
requ ires such proceedi ngs to be broug ht wit hi n "the peri od of six months 
beginn ing whe n the act compla in ed of was done". Com pl a int brought 
outs ide this pe r iod may nethe rth eless be cons id ered if, in a ll th e 
ci rcu ms la nces of the case, the court cons iders that it is jus t and equitable 
to do so (sect ion 68(6)). 

Sect ion 75 provides for th e applicat ion of th e provisio ns of the Act to 
persons holding statutory offi ce as it app li es to pr iva te persons. There
fore po lice cons ta bl es are subj ect to its provisions. 
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A discrimination claim against the police in the conduct of its 
investigations may only be brought if it falls within the exhaustive 
provisions set out in the 1976 Act and, in particular, section 20, which 
deals with the provision of services to the public or a section of the public. 

The Court of Appeal has held in Farah v. Commissioner ef Police ef the 
Metropolis [ 1997] 2 Weekly Law Reports 824 that only those parts of a 
police officer's duties involving assistance to or protection of members of 
the public amount to the provision of services to the public for the 
purposes of section 20( 1) of the 1976 Act. According to the applicants, 
this greatly limits the scope of any claim under the 1976 Act against the 
police. In the applicants' conclusion, there is no provision in the 1976 Act 
that permits an action to be brought in respect of the police investigation 
of the attack on Michael Menson or confers any legal remedy in respect 
thereof. 

COMPLAINTS 

The applicants complain under Articles 2, 6 § I, 8, 13 and 14 of the 
Convention in respect of :'viichael Menson's death. 

Under Article 2, they maintain, among other things, that the 
authorities of the respondent State failed to comply with their positive 
obligation to carry out a proper and comprehensiYe investigation into the 
unlawful killing of Michael Menson, or to treat the incident as an attack at 
all at first, notwithstanding that the MPS was or ought to have been aware 
that an attack had been carried out. 

Under Article 6 § 1, the applicants complain that were denied effective 
access to a court to bring civil proceedings both in connection with the 
death of Michael Menson and the negligent and racist handling of the 
investigation into his death. They also complain in respect of the same 
matters under Article 8 in their capacity as the family and next-of-kin of 
the deceased. 

Under Article 13, they complain that they have been deprived of a 
proper and effective investigation into the criminal homicide of Michael 
Menson and that they do not have an effective remedy in national law 
enabling them to have an independent adjudication of their claim that 
the police did not do all that was required of them under Article 2 of the 
Convention to investigate properly the attack upon the life of Michael 
Menson, or to obtain redress either in respect of his death or the manner 
in which the investigation was conducted. 

Under Article 14, the applicants complain that the MPS discriminated 
against them and their deceased sibling on the grounds of their race by 
failing to carry out a proper and comprehensive investigation into his 
murder, as required under Article 2. 
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THE LAW 

1. The a pplicants compla in of a breach of the pos itive obliga tion unde r 
Article 2 of th e Conve ntion to e nsure the condu ct of a n effective 
independent inves tiga tion into th e unl awful killing of Michae l Menson. 
The relevant pa rt of Article 2 provides : 

" I. Everyo ne's r ight to li fe sha ll be protected by law . ... " 

T he a pplicants point to the ve ry many compl aints which they lodged 
with t he Police Com pla ints Authori ty (PCA) about the inadeq uacy of th e 
poli ce inves tigation during th e first twe lve hours foll owing the racist a tt ack 
on Michae l Me nson. They fu rth er rely on th e evide nce of t he procedu ra l 
shortcomings in th e police inves tigation which emerged from the 
evid e nce a t the coro ner 's inqu es t a nd at the crimina l tri al of three of th e 
accused a t the C entral C rimina l Court. In bri ef, there was compelling 
evide nce t ha t Michae l Menso n had been at tacked. H oweve r, no s ta teme nt 
was eve r ta ken from him whil e he was in hospi tal a lthoug h he was at t imes 
capa bl e of (and willing to) g ive a sta tement. Th e police worked on the fa lse 
assum ption that he had se t hi mse lf a light, with t he resu lt that, dur ing the 
first twe lve hours vital evid ence, including for ensic ev ide nce, m ust have 
bee n lost or the opportuni ty to fin d it red uced. In add it ion, t he fi rst 
concentra ted appeal fo r witn esses onl y took place one year a ft e r Michae l 
Menson's dea th , despite t he a pplicants ' earli er requ es ts to the poli ce fo r 
loca l a nd/o r media a ppea ls for witn esses to be made. 

The applicants contend tha t the Metropolitan Police Service (MPS) 
fa il ed to treat the incident as a racia lly motivated crim e notwithsta nding 
the ex is tence of clear evidence confirming this. In t he a pplicant s' sub
miss ion, t he police 's ini t ia l approach to t he crim e a nd the ma nner in which 
t he MPS conducted its own inquiry in to the po li ce invest igat ion of t he case 
confirm ed the ex is tence of insti tu tiona lised racism within t he MPS. 

The Coun obse rves tha t the applicants have not la id a ny blame on the 
a uthorities of th e respondent State fo r the actua l deat h of M ichae l 
Menson; nor has it been sugges ted t ha t th e a uthori t ies knew or ought to 
have known tha t Michae l Menson was at risk of phys ica l viole nce a t the 
ha nds of third parti es a nd fa il ed to ta ke appro pri a te measures to 
safegua rd him again st tha t risk. The a pplicants' case is there for e to be 
dist inguished from cases invo lving th e a ll eged use of le tha l force 
e ith e r by age nts of the Sta te or by priva te pa rti es with the ir co llusion 
(see, fo r example, McCann and Others v. the United Kingdom, judgment of 
27 Se pte mbe r 1995, Seri es A no. 324; H ugh J ordan v. the Uni ted Kingdom , 
no. 24746/ 94, 4 May 200 1; a nd Shanaghan v. the United Kingdom, 
no. 377 15/ 97, 4 May 2001 , or in which the factua l circumstances imposed 
a n obliga tion on the a u thoriti es to pro tect a n individu a l' life, fo r example 
where t hey have ass umed responsibility fo r hi s we lfa re (see , fo r exampl e, 
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Paul and Audrey Edwards v. the Uni ted Kingdom, no. 464 77 / 99, ECHR 2002-II), 
or where t hey knew or oug ht to have kn own that his li fe was at ri sk (see, 
for example, Osman, cit ed a bove). 

Howeve r, th e a bsence of any direct State res ponsibili ty for the death of 
Michael Me nson does not exclud e th e app licab ili ty of Articl e 2. The 
Court re iterates that, by requiring a State to ta ke a ppropriate teps to 
safegua rd the lives of those within its jurisdiction (see L.C.B. v. the United 
Kingdom, judgment of9June 1998, Re/Jorts 1998-III, p. 1403, § 36), Articl e 2 
§ 1 imposes a duty on that State to secure th e ri g ht to life by putting in 
place effective crimina l-l aw provis ions to dete r the comm iss ion of offe nces 
agains t the person, bac ked up by law-enforceme nt machin ery for th e 
preve ntion , suppress ion and punishm ent of breaches uf such provis ions 
(sec Osman, cited a bove, p. 3 159, § I 15) . 

With reference to th e facts of th e ins ta nt case, th e Court conside rs that 
this obligat ion requir es by impli ca tion tha t th ere should be some form 
or effective offici a l invest iga tion when th e re is rea on to beli eve that 
a n individua l has sustain ed life-threate ning injuri es in suspicious 
circumsta nces. Th e inves t iga ti on mu t be capa ble of es ta bl ishing the 
cause of th e injuri es a nd the ide ntification of those res ponsibl e with a 
view to their punishme nt. Whe re dea th res ult s, as in M ichae l Me nson's 
case, the inves t igat ion assum es eve n g rea te r importa nce, having rega rd 
to the fact that the esse ntia l purpose of such a n inves t igat ion is to secure 
t he effective impl e me nta tion of the dom es ti c laws whic h protec t the r ight 
to life (see mutatis mutandis, Paul and Audrey Edwards, cit ed a bove, S 69) . 

Th e Court notes th a t in it s judgm ents in cases invo lving a ll ega tions 
that State agents were respons ibl e for the death of a n individu a l, it has 
qu a lifi ed the scope of the a bove-m entioned ob liga tion as one of means, 
not of result (see, for example, Shanaghan, cit ed above, § 90, a nd the 
judg m ents refe rred to there in ) . Thus, the a uthoriti es mus t have ta ke n 
th e reasonabl e steps avail ab le to th em to secure t he ev id ence conce rning 
the incide nt , includ ing, inter alia , eyewitness test imony, for ensic evide nce 
and, where a ppropria te, a n a utopsy wh ich provides a comple te and 
accura te reco rd or injury a nd a n obj ective ana lys is or clinica l findin gs, 
including the cause of death . Any defi ciency in the invest igat ion which 
undermines its ability to es tab li sh the cause of dea th , or the person or 
pe rsons responsibl e, will ri sk fa ll ing foul of this standard . 

What form of invest igat ion will achi eve those purposes may vary 
in different circumsta nces. H owever, wha tever mode is e mployed, the 
a uthoriti es must act of th eir own motion , once the ma tter has come to 
their a tt ention. They ca nnot leave it to the initi a tive of the next-of-kin 
eithe r to lodge a fo rma l complaint or to ta ke res ponsibility for the conduct 
of a ny invest igat ive procedures (see, for example, mutatis mutandis, i Lhan 
v. Turkey [GC], no. 22277/93, § 63, ECHR 2000-VII). Whi le there may be 
obstacles or difficulti es which prevent prog ress in an investigation in a 
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pa rt icula r situa tion , a prompt res ponse by the authoriti es in inves tiga ting a 
use of le tha l force m ay ge ne ra lly be regarded as essentia l in ma inta ining 
pub li c confidence in their adhe re nce to the rule of law and in preve nting 
a ny a ppeara nce of collusion in or to lerance of un lawfu l acts (see, for 
example, Hughjordan, cited a bove,§§ I 08, 136-40). 

Althoug h there was no Sta te involve ment in the death of Michae l 
Menson, the Court consid ers tha t the a bove-m e ntioned bas ic procedura l 
require ments a pp ly with equa l force to the conduct of a n inves tigat ion 
into a life-threa tening a tt ack on a n individu al rega rdl ess of whe the r or 
not deat h results. The Court vvould add tha t, wh ere tha t attack is racia lly 
rn otiva ted , it is pa rti cu la r ly importa nt tha t the inves tigati on is pursued 
with vigour a nd impa rti a li ty, having regard tu the need to reassert 
continuously socie ty's cond emnation of racis rn and to rn a inta in the 
confidence of rn inor iti es in th e a bi li ty of th e a uthoriti es to pro tect th em 
frorn the threa t of racis t viole nce. 

Aga inst thi s background , the Court must have rega rd a t th e outse t to 
the fac t tha t the police inves tigation into the death of Michae l Menson 
ultim a te ly led to the ident ifi cat ion and a rres t of t he culpri ts between 
M a rch 1999 a nd May 1999 . Th ey we re a ll convicted a nd rece ived heavy 
pri son sen te nces la te r tha t sa rn e yea r . It is also to be obse rved tha t a 
public inqu es t into the cause of Michae l Menson 's dea th was held shortly 
a ft er he di ed a nd a corone r 's jury return ed a verdict of un lawfu l killing in 
Septe rnber 1998. 

The Court cannot but note that the first findin gs of the offi cia l inquiry 
into the po lice' s hand ling of the case in t he early s tages a ppear to be 
critical of the way in wh ich ce rta in office rs of the MPS reacted to th e 
a ttack on Michael M enson. Indeed, th e evidence advanced befor e the 
coron e r 's jury a nd a t the tri a l of the accused cl ea rl y indica tes tha t there 
we re ve ry se rious de fects in th e ha ndling of the a tt ack on Michael 
M enson, which were entirely a t odds with the require rn e nt s of an 
e ffec tive inves tigation as outlin P.d a bove . 

The a pp li cants rnaint a in tha t these defec ts have their bas is in racism 
within th e MPS, in pa rticu la r th e refu sal of ce rtain poli ce offi ce rs to deal 
with a n a ttack on a black vic tim with a n open a nd indepe nde nt mind as 
regards the ca use of hi s injuries . However, it is not for th e Court, in the 
context of Art icl e 2 and in the circumstances of thi s case, tu µronoun ce on 
these cla im s, includ ing th e a pp li cant s' a ll egat ions of a n ins titutiona l 
cover-up of poli ce misconduct a nd ha ras sm ent of t he m a t va ri ous stages 
of the inves tiga tion. It would ma ke three points in this connection. In the 
fir st place, the lega l sys t em of th e res pondent State a bly demonstrated , in 
t he fin a l a na lysis a nd with reasonab le expedition , its capac ity to e nforce 
the crim ina l law aga ins t those who unlawfu lly took the life of a nother, 
irres pect ive of the vict im 's r acia l orig in. For the Court , thi s mu t be 
considered decisive wh en decidin g whe t her the a uthoriti es compli ed with 
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their positive and procedural obligations under Article 2. Secondly, the 
inquiry into the applicants' complaints has not yet terminated. It appears 
from the communication of the PCA to the applicants' solicitor, dated 
31 December 2002, that the report prepared by the Chief Constable of 
Cambridgeshire Constabulary on the applicants' complaints has been 
forwarded to the Crown Prosecution Service for consideration. Thirdly, 
although the applicants stressed the authorities' failure to secure the 
accountability of the police for the alleged discriminatory approach to 
the investigation, this is a matter which falls to be examined, if at all, 
under Article 6 of the Convention and, since they are close family 
members of the deceased, under Article 13. Article 2 is primarily 
concerned with the assessment of a Contracting State's compliance with 
its substantive and procedural obligations to protect the right to life. 
That Article docs not as such guarantee an applicant a right to a remedy 
in respect of any alleged defects occurring in the discharge of those 
obligations. 

Having regard to the above considerations, the Court concludes that 
the applicants' complaint is manifestly ill-founded within the meaning of 
Article 35 § 3 of the Convention and must be rejected pursuant to 
Article 35 § 4. 

2. The applicants complain that they have been unable to secure 
access to a court to have an independent assessment of the police 
authorities' negligent and racist conduct during the investigation of the 
death of Michael Menson. They rely on Article 6 § I of the Convention, 
the relevant part of which states: 

"In the determination of his civil rights and obligations ... everyone is entitled to a fair 
and public hearing within a reasonable time by an independent and impartial tribunal 
established by law .... " 

In the applicants' submission, the combined effect of the common-law 
rules on negligence actions against the police and, in particular, the 
principle of immunity from suit, coupled with the exclusion at the relevant 
time of police investigations of crime from the definition of"services" within 
section 20 of the Race Relations Act 1976 ("the 1976 Act"), is to deprive 
them of an independent judicial assessment of the extent to which 
the authorities complied with their positive obligation to carry out a 
proper and comprehensive investigation into Michael Mcnson's death. The 
applicants also highlight the fact that the decision to adopt the Race 
Relations (Amendment) Act in November 2000 ("the 2000 Act") confirmed 
the inadequacy of the 1976 Act to secure redress for individuals who arc 
discriminated against by the police on grounds of race. In addition, they 
maintain that the combined effect of the common-law and statutory rules 
concerning death as a cause of action is to deny them their right of effective 
access to a court to bring civil proceedings in respect of their brother's death. 
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As to the applican ts ' contention that the rule on police immuni ty pre
vented them from bringing a claim aga inst the police, the Court observes 
that on 3 Decem ber 1999 the Committee of Ministers of the Council of 
Europe adopted Resoluti on DH(99) 720 on the measu res taken by the 
United Kingdom Governm ent to comply with the Court's findin g of a 
breach of Article 6 of the Conve ntion in Osman , cited above . In the 
append ix to that reso lu tion, the respondent Government s tat ed, inter alia: 

"The government ant icipa tes that the rule es tab lished by the Hill case will be appli ed 
with more circumspection in the future . 

... In addition , the judgment has been circulated to civil se rvant s and , by means of a 
circula r lrttn, lo all C hi ef Office rs of Police. The government notes tha t it is for the 

la tt er offi cers to decide, in a ny given case a lleging neg ligence against the police in the 
cond uct of their inves ti gat ions, whe ther to see k to have such an action st ruck out on 
grounds of public policy immunity. The circular le tt er urges them, in t he lig ht of the 

O sman judgment , to exercise cons iderable caut ion before app lying fo r a strike-out on 
these grounds. The circular le tte r a lso points out that a cla im of immuni ty may require 
full conside ration of the facts of th e case so that th e strike-out hea r ing wi ll be virtu ally 

indistinguishable from a fu ll hea ring on the merits. 

Following these measures, the compe tent authoriti es will ensure in cases of a lleged 
poli ce negligence that a ll the ma te ri a l necessa ry will be put be fore the courts. The 

government furth e r considers tha t the court s will not fai l to take into account the 
Europea n Court 's judgment in the Osman case ... so as not to confe r au toma tically a 

tot a l immunity on the police, but rathe r make a judgment on the proportiona lity of the 
immunity sought , considering all the circum stances of the case." 

It wou ld appear to the Court th at, notwithstanding the advice which the 
applicants rece ived from counsel, this change of practice wou ld have a llowed 
the applicants to take a civil act ion against the police a nd to a rgue that, 
in the circumstances a ll eged , it was fair, just and reasonable to a ll ow their 
claim to be decided on its merits. The applicants cannot maintain , th erefore, 
that they were prevented from having access to a court by reason of the 
ex istence of a doctrine of absolute police immunity in respect of acts and 
om iss ions in the investigation and suppress ion of crimina l offences. 

As regards the applicants ' claim that th ey a re unable to sue the police for 
their racially motivated behaviour during the investigation on account of the 
operat ion of the I 976Act and the non-retroactivity of the 2000 Act, the Court 
is not entire ly persuaded tha t the applicants can be excused from at least 
att empting a n action under the 1976 Act, at a ny rat e aga inst the individual 
police officers who, they all eged, acted in a racially discrimina tory manner 
during the invest iga tion. It wou ld have been open to them to invite a court 
to broaden the scope of the Court of Appea l's 1997 judgment in Farah 
u. Commissioner ef Police for the Metropolis (cited above) as regards the notion 
of "provision of services". It observes in this connect ion that mere doubts 
about the prospects of success of an action do not in themselves su ffi ce to 
displace the exhaustion rul e contai ned in Art icl e 35 § I of the Convention. 
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In any event, it observes that the alleged inability of the applicants to 
sue individual police officers and the Metropolitan Police Commissioner 
flowed not from an immunity from suit but from the applicable principles 
laid down in the 1976 Act governing the substantive right of action. If it is 
the case that Parliament intended at that time to exclude from the ambit 
of the 1976 Act the statutory liability of police officers for the behaviour 
alleged, it is not for the Court to create a right of action in their favour. It 
reiterates that Article 6 § 1 extends only to contestations (disputes) over 
(civil) "rights and obligations" which can be said, at least on arguable 
grounds, to be recognised under domestic law; Article 6 § 1 docs not itself 
guarantee any particular content for (civil) "rights and obligations" in 
the substantive law of the Contracting States (see, for example, Z and 
Others v. the United Kingdom [ GC], and the case-law referred to therein, 
no. 29392/95, § 87, ECHR 2001-V). The same reasoning must apply to 
their complaints concerning the combined effect of the existing common
law and statutory rules concerning death as a cause of action. 

The Court concludes, accordingly, that the applicants' complaints 
under Article 6 are manifestly ill-founded within the meaning of 
Article 35 § 3 of the Convention and must be rejected pursuant to 
Article 35 § 4. 

3. The applicants further maintain that the facts oft heir case disclose 
a breach of Article 8 of the Com-cntion, which provides, in particular: 

"Evnyonc has the right to l"<"spcct l"or his ... family lik ... " 

The applicants state that the lack of a right of access to a court for the 
deceased's siblings to bring civil proceedings in connection with the 
deprivation of the life of their brother, Michael Menson, and the lack of 
any other independent investigative mechanism for their claim that the 
MPS handled the investigation of his death incompt'tently and in a racist 
manner, constitute a violation of their right to respect for family life. 

The Court considers that the applicants' complaints under this head, 
assuming the applicability of Article 8 of the Convention, are a restate
ment of their case under Articles 2 and 6 and do not require any separate 
examination. 

+. The applicants complain ofa breach of Article 13 of the Convention 
taken in conjunction with Articles 2 and 8 in that they have had no proper 
and comprehensive investigation into Michael Menson's death and that 
they have no effective remedy in national la\\· enabling them to have an 
independent adjudication of their claim that the MPS did not do all that 
was required of them to carry out the procedural obligation of a proper 
and comprehensive investigation into Michael Menson's death, or to 
enable the applicants to obtain redress in respect of his death. The 
relevant part of Article 13 provides: 
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"E,·cryonc whose rig hts and freedoms as set fort h in (thcJ Co111·c ntion arc , ·iola t cd 
sha ll have a n cffcc ti \·c remedy befo re a na ri nna l a ut hori ty not\\' it hsta nd ing th at th e 

vio la ti on has been comm itt ed b)' pe rsons acting in a n offi c ia l capac it y." 

Th e Court re it e ra tes th a t Articl e 13 appli es only where a n individu a l 
has a n "argu a ble claim " to be th e vic tim of a viol a tion of a Conve ntion 
ri g ht (see Boyle and Rice v. the United Kingdom, juclgment of 27 April 1988, 
Se ri es A no. 13 1, µ. 23, § 52). 

The Court has fo und a bove tha t the a pplicants' co mpla in ts und e r 
Art icles 2, 6 a nd 8 are man ifes tl y ill-fo und ed. For sim ilar reasons, the 
applica nts did not have a n "arg ua bl e cla im " a nd Arti cle 13 is therefo re 
inapplicable to th eir case. 

It fo ll ows tha t thi s part o f' th e a pplica ti on is a lso ma nifes tl y ill- fo unded 
within the meaning or Articl e 35 § 3 or the Conve ntion a nd mu ·t be 
rej ected pursuant to Article 35 § 4 . 

5. Th e a pplicant s compl a in or a breach or Articl e l 4 or th e Convc n ti o n 
in that the ir right unde r Articl e 2 to a proper a nd effec tive inves tiga tio n 
into t heir brother 's dea th was not secured clu e to t he racia lly dis
criminatory way in which th e MPS a pproached and car ri ed ou t the 
inves tiga tion. The re levant pa rt of Artic le 14 provides : 

"The enjoymen t of the r ig hts a nd fre edoms se t fo rth in [thej Convention shal l be 
secured wi 1 hout discriminat ion on any ground such as sex, race , cu luur, la nguage, 

rel ig io n, po litica l o r o ther opinion, na tiona l or socia l or igin , associa tion with a nationa l 

m ino rit y, property, birth o r o t her ta t us ." 

The a pplicant s submi t tha t th e o nly reasonabl e infere nce from the fac t s 
in thi s ea ·e co u pied with th e findin gs of the Stephe n Lawre nce Inquiry was 
th a t the inves tigation into Michae l Me n son's death was ta inted with racia l 
cl iscrim in a tion. 

The Court re ite rat es a t the out se t t ha t the a pplica nts' compla in ts o f 
po li ce misconduct a nd racism during the inves tigat ion into th e a ttack on 
M ichae l M e nson a re st ill under cons ide ra ti on. It furth e r obse rves that , 
eve n ass uming th e va lidi ty of t hese compla ints, the obliga ti ons d evo lving 
on t he a u thoriti es by virtu e of Arti c le 2 we re in th e fin a l a na lys is fulfill ed. 
The di sc rimina tory treatm ent to which the a pplicants we re a ll eged ly 
subj ec ted during a pa rticul a r ph ase of th e procedure did not ultim a tely 
a ffect the ass urance of the ir or t heir deceased broth er 's rig hts und er 
Articl e 2. 

It foll ows th a t thi s pa rt of th e a pplica tion is a lso manifes tly ill-fo unded 
within the meaning of Arti cle 35 § 3 of the Conve ntion a nd mus t be 
rej ected pursua nt to Article 35 § 4. 

For these reasons, the Court una nimously 

Declares the a pplication in admiss ible. 
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S0.1MAIRE 1 

Effectivite de l'enquete menee par la police au sujet d'un meurtre raciste 

Article 2 

Vie - E.ffecli vile de l'en.quele menee par la police au rnjel d'un meurlre racisle - Obligations 
/1osili ves - Racisme - Dijiciences de l'enqueLe menee par la police - Condamnation des 
agresseurs -Application de la Loi jJenale 

* 
* * 

Les rcqucrants sont lcs frcrcs e t sceurs de l\ lichacl Me nso n, hommc noi r dcccdc a 
l' h6pita l e n 1997 a la su ite d ' un e agres· ion racis le a u co urs de laqu cll c ii fut brCil c 
vif. De ux agent s de police ar rivcrcnl sur lcs lieux peu de temps apres l' incid cnl e t 
fircnt cmmene r Michae l Menson a l' h6pita l. !I s supposc rcnl qu e l' int crcsse s'eta it 
lui-m cmc immolc el n 'c nlrcprirent don e pas d ' inspcclc r les li e ux ni d e la nce r une 
recherchc cont re les a ut curs de l'agrcss ion. Des membrcs de la fam ill c de. 1ichac l 
J\1lcnson di scutc rc nt avcc lui a plu sieurs repri ses dan · les jours qui su ivircn t , a u 
cou rs dcsque ls ii cut des periodcs d e lucidit c et pul !cur expliqu er qu ' il ava it c te 
agresse par quatre j euncs blancs . La fam ill c demancla a la police de prenclrc sa 
d eposit ion e t cl 'ouvrir unc cnqu etc pc na le. Ce pc ncl a nl , la po lice n ' intc rrogea 
j a ma is l\lichac l Menso n, qu i tomba da ns le co ma unc sc main e a prcs l'agrcss ion e t 
cleceda sa ns avoir rcpris con na issa nce. La police contr61a pa r la suite la fac;;on du 11t 
la prcm icre phase de l'cnq ucte a\ ·ait c tc concluit e e t conclut qu ' il ava il pu y avoir 
des defic ienccs. En sep lembre 1998, la juriclic tion du coroner rend it un \·c rdict 
cl ' homicidc illi cit e . Les requ cra nts dcnonccrcn t auprcs d e !' Office des pla intes 
cont re la po lice (« la PCA») la man icrc do nt les policic rs avaie nt tra itc l'a ffa ire . 
En 1999, quatrc person ncs furc nt d ecla rccs coupablrs d11 nw11r1 rr de Michae l 
Menson - l'un c d 'e ll es clan la pan ic nord de Chypre - e t sc vire nt inOi ge r d e 
lourcles peines cl'emprisonncment. En clccembrc 2002, la PCA commu niqu a au 
sc1Yice des poursu ites de la Couronne un cxcmplairc de so n rapporl su r les gr iefs 
fo rmul cs pa r les req uc ran ts. 

I. Art icl e 2: les requera nts n ' imputent pas a ux a ut ori tcs la res ponsabili tc du cl eces 
propremc nt d it de Michae l Menson ; ils ne !cu r reprochenl pas cla\·an tage de n 'aYOir 
pas pris lcs mesures aclcqual es pou r protcger l' imercssc. Toutcfois, !'a rticle 2 cxige 
qu 'un e forme d 'enqu ctc offi c ic ll e e ffective soil mcnec lorsqu ' il ex istc des ra isons d e 
croire qu 'un indi\·idu a su bi des bl ess urcs potc nti e ll cmcnl mortel les cl a ns des 
circo nstanccs suspectcs. Lorsq ue la personne mcurt , l'e nqu clc reve t un e im por
tance e ncore plu s gra ndc . L'o bliga ti on qu i pcsc sur l'Et a l es t unc obligat ion d e 

I. Rcdigc par le g reffe, ii ne lie pas la Cour. 
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moyens, non de resultat. Les autorites doivent prendre toutes mesures raisonnables 
pour assurer l'obtention des prcuves, et toute deficience de l'cnquete affaiblissant 
sa capacite a etablir la cause du deces ou les responsabilitcs peut faire conclure 
qu'elle nc repond pas a cctte normc. En outre, les autorites doivent agir de leur 
proprc chef, et une reaction rapide de leur part est generalemenl consideree 
comme essentielle. Bien que l'Etal nc soil pour rien clans le deces de Michael 
Menson, ces memcs exigences procedurales elcmentaires s'appliquent avec autant 
de force. De plus, lorsque cc sont des motiC~ raciaux qui sont a l'originc de 
l'agression, il imporle particulieremcnt que l'cnquetc soit mencc a\'ec diligence et 
impartia!ite, CU cgard a la ncccssite de rcaffirmcr en permanence Ja condamnation 
du racismc par la socictr et de preserver la confiance des minorites clans la capacite 
des autorites a lcs protcger ck la menace des violences racistes. En l'espcce, il y a 
lieu de tcnir comptc du fait que lcs autcurs de l'agression ont cte jugcs et 
eondamncs a des peincs de prison, et qu'il y a cu unc enqui'tc jucliciaire publique, 
qui a abouti a un verdict d'homicicle illicitc. S'il rcssort des investigations menfrs au 
plan interne qu'il y cut, en totale contradiction a\'C'C lcs exigences d'une enquete 
effective, de trcs graves deficicnces clans le traitcmcnt de l'alfaire par la police, le 
fait que la Joi penalc a effecti\'cment ete appliquee clans Lill clelai raisonnable a 
l'encontre de ceux qui avaient tue Michael Menson revet unc importance deter
minante. De surcroit, l'enqui'tc menee sur lcs plaintes des requerants n'est pas 
encore lcrminee: defaut manifcste de fondement. 
2. Article 6: quant a l'allcgation des requcrants selon laquclk la regle de 
l'immunitc absoluc les a empcches de deposer unc plaintc contre la police pour 
ccrtains actes et omissions intcrvenus au coll!·s de l'cnqucte mencc sur le cleces 
de Michael Menson, le changcment de pratiquc provoquc au Royaume-Uni par 
l'arret rendu clans l'affaire Orman aurait permis aux requ<'rants cl'engagcr une 
action ci\'ile et d'allegut>r qu'il serait cquitable,justc et raisonnablc que leur grief 
fUt tranche sur le fond. Quant a leur affirmation selon laqucllc la loi de 1976 sur 
Jes relations interraciales les pri\'ait de tout rccours, il leur aurait ete possible 
d'inviter un tribunal a elargir de fac;on a y inclure les activites policieres la notion 
de «prestation de services)) figurant clans cctte loi. Quoi qu'il en soit, si le 
legislateur a eu !'intention d'cxclure la police de la loi de 1976, la Cour nc peut 
creer un droit d'action en faveur des rcquerants. Le mi'me raisonncmcnt 
s'applique aux arguments de ceux-ci concernant la common law et la legislation 
relatives a la mart en tant que cause pour agir: defaut manifeste de fondemcnt. 
3. Article 13: comptc tenu des conclusions qui precedent, les requerants n'avaient 
pas de griefs dffendablcs: dcfaut manifeste de fonclcment. 

4. Article 14: le grief des requerants tenant au racisme de la police fa it toujours 
l'objet d'unc cnquete. A supposer memc qu<' ce grief soit fondc, lcs autorites sc sont 
en fin de compte acquit tees de leurs obligations au titre de !'article 2. Le traitcment 
cliscriminatoirc auqucl lcs requerants clisent avoir etc soumis a uncertain stacle de 
la procfdurc n'a pas, en definitive, nui au respect des clroits reconnus, a eux comme 
a leur f'rere, par !'article 2: clcfaut manifestc clc fonclcmcnt. 
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EN FAIT 

Les requerants, Alex, C hri s, Da ni el, Ess ie, Kwes i e t Sama ntha M enson, 
sont les fr e res e t sc:e urs de Michae l Me nson, homm e noir decede a la suite 
d 'une agress ion raciste su rve nue clans la nu it du 27 a u 28 j a nvier 1997, a u 
cours de laq ue ll e ii fut brGl c vif. Ils so nt to us resso rt issants brita nniques e t 
res ide nt en Anglete rre. Il s sont represe ntes devant la Cour pa r Binclm a nn 
& Pa rtn ers, cabine t de solicitors sis a La ndres. 

A. Les circonstances de l'espece 

Les fa it s de la cause, t e ls qu ' il s ont e te exposes par Jes r equ erants, 
peuve n t se resum er comm e suit. 

1. L 'agression de Michael Menson 

H omme de race noire, Michae l Menson etait au mome nt de sa mort age 
de t r ente a ns e t ce li ba ta ire. Apres qu ' il eu t souffe rt de depress ion 
nerveuse en 199 1, on ava it d iagnost ique une schizo phren ie, pour laq ue ll e 
ii avait cte hosp ita lise. A pa r t ir de mars 1996, ii se rencl it fr equ emm ent a 
l'hopital de C hase Farm pour y recevoir des soins li es a on etat m ental. 

Lorsqu ' il n'cta it pas a l' hopita l, ii resicla it chez lui , clans le qu art ier de 
New Sou t hgate, a La ndres . Cepc ncl a nt , de ux mois avant sa mort , ii 
de menagea cl a ns une inst itution specia lisee cl a ns le so in des pe rsonnes 
souffra n t de troubles mentaux, a H old en Lodge, cl a ns le nord de Londres. 

Ve rs le 2 1 j a nvier 1997, ii fu t a u torise a q uit te r l' hopi ta l de C hase l~ arm 
et s' install a a Ho lde n Lodge. 

Le 27 j a nvier 1997 ve rs 22 he ures, C hi c Me nson lui te lephona a H olde n 
Lodge. E ll e lui ex p li qu <1 <1voir rei;u un m essage de l' hopita l de C hase Farm 
indiqua nt qu ' il deva it y re tourn cr des que poss ibl e pour la visite du 
m edecin . Peu apres ce t ap pel, Michae l Menso n q uitta H olden Lodge, 
cl a ns !' intention, sem bl e-t-il , de se re ndre a l'hop ita l de C hase Farm. 

II a ppa ral t q u' il se trompa de bus et descendit en fin de comp te a 
Edmonton, cl a ns le nord de La ndres. II fu t a lors agresse pa r qu at re j e unes 
b la ncs, desce nd us du bus avec lu i. Ils mirent le feu a son dos alors probable
me nt qu ' il e ta it a ll onge face contre ter re. 

Le 28 j a nvier 1997, ve rs I h 40 du mat in , un pompier (q ui n 'e ta it pas de 
se rvice) passa e n voiture et le vit en fe u. M ichae l Me nson e tait vis ib lement 
cl a ns un g ra nd e ta t de choc, souffra nt de graves brGlures sur le dos, les 
fesses e t le ha ut des cui sses. Le pompi er a rreta un ve hicule de poli ce qu i 
passa it pa r la . Les de ux age nts qui se t rouva ient a son bord a ppe leren t 
a lors une a mbula nce. 
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2. La reaction de la police a l'agression 

Selon les rcquerants, les deux agents de police ne jugerent pas Jes 
circonstances de la decouverte de Michael Menson suspectes et 
supposerent qu'il s'ctait lui-meme immole. Ils n'auraient ainsi pas du 
tout inspecte le lieu du crime a ce stade et n'auraient declenche aucune 
investigation propre a permettre de decouvrir, identifier et arreter Jes 
agresseurs de Michael Menson. Ce ne serait que plus tard que, poussee 
par la famille de la victime, la police aurait commence a considerer 
l'agression comme suspectc et a enqueter sur elle. 

Michael Menson fut transportc par ambulance a l'hopital du North 
Middlesex, oi:1 ii fut soigne. Les policiers quitterent apparemment le lieu 
de ]'incident lorsque l'intercsse fut emmene a l'hopital. 

Les mcdecins constatcrent que Michael Menson souffrai t de bn'.dures 
du troisiemc dcgrc sur 30 % de son corps. En raison de la gravite de ses 
blessures, ii fut transferc au service regional des bn1les, a l'hopital de 
Billericay. 

Le 28 jam·icr 1997, entre 2 heures et 3 heures du ma tin, deux agents se 
rendirent au domicile d'Ezckial Adewalc, ami de Michael Menson que, 
forts des renscignements fournis par l'hopital de Chase Farm, qui leur 
avait donne scs coordonnecs, ils croyaicnt apparcntc a l'interesse. 

Les dcux agents de police expliquerent a Ezckial Adcwale que Michael 
Menson s'etait immole par le fru alors qu'il marchait le long du peri
pherique nord de Londres. Les agents reitererent leur declaration, 
precisant que Michael Menson avait eu de la chance qu'ils passent clans 
Jes environs, le voient en fcu et s'arretent pour ]'aider a eteindre Jes 
flammes. Ezekial Adewale leur demanda s'ils avaient informe la famille 
de Michael Menson. Ils repondircnt que non et Ezckial Adcwale leur 
donna immcdiatement l'adressc de deux freres de Michael Menson, 
Kwesi et Daniel. 

Peu de temps apres, toujours entre 2 heures et 3 heures du matin, Jes 
deux agents de police arriverent au domicile de Kwesi et Daniel Menson. 
Ils leur expliquerent que !cur frcrc s'ctait immole par le feu a Edmonton, 
qu'il etait grievement blesse, et qu'apres avoir d'abord ete emmene a 
l'h6pital du North Middlesex ii avait ete transfere et soigne au service 
regional des brfiles de l'hopital de Billcricay. Les agents inviterent alors 
Kwesi Menson a signer une declaration concernant des documents 
carbonises et deux des bn1.lees trouves sur Michael Menson. Ils Jui 
demanderent egalement si ce dernier suivait un traitement medical et 
souffrait de troubles mentaux. 

II etait alors environ 3 heures du matin. Kwesi et Daniel Menson se 
rendirent immediatement a l'h6pital de Billericay. Ils ne purent voir leur 
frere de suite car celui-ci etait encore en train de recevoir des soins pour 
ses brulures. Vers 11 heures du matin, ils furent autoriscs a Jui rendre 
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visite brievem ent . Appa re mme nt conscient e t lucide, Michae l put 
repondre a leurs ques ti ons. Kwes i de ma nda a son fr e re ce qui c tait 
ar rive; ce cl e rni er lui reponclit qu ' il ava it et e ag resse pa r quatre j eunes 
bla ncs . 

Les ex plicat ions de Michae l ne correspondant pas aux informations 
commun iquees pa r les po li cie rs, Kwes i te lephona au poste de police 
cl 'Edmonton ver · 11 h 30 le 28 j a nvi er 1997. II ra pport a a un age nt 
l'a rfirma tion de Michae l selon laqu ell e ii ava it e te agresse par quatre 
j eun es bla ncs. 

Le 28 j a nvier 1997 au so ir, Alex M e nson telephon a a l'h6pita l et put 
pa rl er a Michae l. Bi e n qu 'il souffrlt, l' in teresse e tait la e nco re lucicl e, et ii 
put raconte r !' incide nt a sa sc:e ur. 11 se souvenait avoir pri s un bus cl a ns la 
ma uvaise direction. A bord se trouva ient quatre j eunes blancs, dont l'un 
portait une ves te e n cuir noire . II e tait desce nclu a la m emc stat ion qu 'eux 
et les ava it su ivis pour le ur demand e r son che m in . II se souvenait qu e peu 
a pres ii s'e tait retrouve a ppuye contre un obj e t e t ava it senti qu elque 
chose sur son dos. II s'e ta it a lors re nclu compte qu ' il brCda it e t ava it 
comm ence a retire r ses ve te ments. 

A la suit e de cet te conversati on, Alex Me nson s'adressa a l' infirmiere en 
chef e t a u speciali ste cha rge de Michael M e nson. Ceux-ci confirm e rent 
qu ' il n'y avait pas de contre-indication medicale a ce qu e M ichae l fUt 
intcrroge par la police . Alex M enson demanda egalem ent a la police de 
venir inte rroge r son frer e a u suj e t de l'ag ress ion . 

Da ns les deuxj ours qui suivire nt , Kwes i Menson inte rrogea a nouveau 
son frer e sur ce qui s'eta it passe. Mich ae l Menson lui fit le m eme recit . 
Kwes i prit des notes, comme sa sc:eur Alex le lui avait de ma nde, parce 
qu e la police avait refu se d ' interroge r directe ment Michae l. 

Entre le 28 et le 29 janvi er 1997, Kwes i M enson a ppela la police a troi s 
r ep ri ses e nviron, la pressant de venir a l' h6pita l prendre la depos ition de 
son frer e. De son co te, Alex Menson a ppela egalem ent la police a plusie urs 
reprises a u cours de la mc me per iode, lui dem a ndanl de recueillir la 
deposition de IVIichael, de se rendre sur le li eu de !' incide nt , de relever 
des empreintes dig ita les cl a ns la cabin e te lephoniqu e proch c de l'e ndroit 
OLI Michae l Menson ava it e te trouve, d ' interroge r les habit a nts des 
e nvirons , de pose r une affi che de mancla nt des renseigne me nts, e t de 
la nce r un a ppe l a te moins cl a ns la presse. 

Le 30 j a nvier 1997, le brigadi er Willia ms se rendit a l' h6pita l, mais ii 
a rriva a un mom ent ou Michae l M e nson e ta it somnole nt et ii cl ecida clone 
de ne pas l' interroge r. II prit en revanch e la depos ition de Kwes i Me nson, 
qui lui resuma ce que Michae l ava it raconte. Apres un mom ent , toute fo is, 
le deposant devint tres preoccupe pa r !'attitude du brigadi er, qui ne 
sembla it pas prendre preciseme nt note de ce qu ' il exp liqu a it. 

Entre le 28janvier e t le 3 fevri er 1997, Michael Me nson rei;ut des soins 
chirurgicaux presqu e chaqu e jour. En cl ehors des phases postoperatoires, 
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et ce jusqu'au 31 janvier, ii ctait lucide, pouvait s'asscoir, cliscuter avec sa 
famille, sc nourrir, faire des mots cruises, parler avec le personnel de 
l'hopital et reponclre au telephone. Dans l'unc de ses conversations 
telephoniques, ii raconta a Ezekial Adewale comment ii avait ete agresse 
par quatrc jeunes hommcs blancs a proxirnite d'unc cabinc tclephonique a 
Edmonton. 

Bien quc Michael ef1t ete capable de communiqucr ccs informations a 
sa farnille et a ses amis, ni le brigadier Williams ni aucun autre agent de 
police ne prirent a aucun moment sa deposition. 

3. Le dices de Michael Menson. lenquetejudiriairr et les procMures ultfrieures 

Le 3 fevrier 1997, Michael Menson cut un arrrt cardiaque et tomba 
clans le coma. II deceda le 13 fCwier 1997, sans avoir repris connaissance. 

Le 26 frvrier 1997, l'enqurte sur la mort de Michael Menson fut ouverte 
devant la juridiction du coroner. Elk fut suspenduc a plusicurs reprises. Au 
cours de cctte pcriode, la police fit plusieurs rapports au coroner, rnais la 
famille de la victirnc ne put en prcnclre connaissance. 

En janvicr 1998, la police de Londrcs (J\lletropolitan Police Service, «la 
MPS») examina Jes procedures et Jes pratiqucs appliquees !ors de la 
prcmierc phase de l'enquctc sur la mort de Michael Menson. Les 
resultats de cet examen furent produits en rnars 1998, et la famille fut 
informee qu'ils confirmaicnt ccrtains doutes, a savoir quc l'cnqucte 
n'avait pas ete rncnee aussi bicn qu'dlc aurait pu l'rtrc, et qu'un 
enqueteur avait ete officiellemcnt dcsignc pour se pcnchcr sur la 
question. Si le coroner eut acces au rapport de la MPS, la famille ne put le 
consulter, au motif qu'il hail rnnf'idcnticl. 

4. Les jJlaintes adresseespar Les requerants a l'Ojjice des plaintes cont re la police 
et leur suivi 

Le 19 aou t 1998, la famillc Menson adressa a !'Office des plaintcs 
cont re la police (Police ComjJlaints Authorif)', «la PCA ») une lettre 
denonc,;ant la decision de la police de Londres de nc pas Jui communiquer 
Jes elements de prcuve avant l'cnquete judiciaire. 

Le 25 aout 1998, John Townsend, l'adjoint au chef auxiliairc de la 
troisiemc section de la ~IPS, repondit a la famille quc la plainte nc 
relevait pas de ]'article 84 de la Joi de 1984 sur la police et Jes prcuves en 
matierc pcnale (Police and Criminal E1'idence Act) et ne serait done pas 
enregistrec commc telle. Sa lettre repondait egalcment a des preoccu
pations exprirnccs clans la lettre cle plainte. 

Le 16 septembre 1998, a !'issue de dcbats qui durerent un peu plus 
d'une semaine et au cours desquels furcnt entcndus un certain nombre 
de temoins, parmi lesqucls des experts en maticre d'inccndie cites par la 
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police de Landres, le jury de la juridiction du coroner de Homsey re nd it un 
ve rdict d ' homicide illi cite. 

Le me mc jour, John Townse nd declara a u nom de la MPS qu'il 
regre ttait qu e pendant les douze premicres hcurcs a pres l'ag ress ion la 
police cul considere qu c Michae l Me nson s'e ta iL lui-m e me imm ole pa r le 
feu. 

Le 25 septembre 1998, la fami ll e adressa une nouve ll e le ttre a la PCA ; 
e ll e y deta ill a it ses griefs, du mome nt ou, a u pe tit matin du 28 j a nvi e r 
1997, Michae l M enson avait e te decouve rt par la police, jusque pe u a pres 
la fin d e l'enqu cte judicia ire. Ell e cr itiquait comm e suit la mani e re dont la 
poli ce ava it trait e l'affaire: 

I. II y ava it cu d es le d cbut de l'alfa.ir e (mais a uss i par la suiL e) des 
e rreurs maj e ures clans l'enqu ete de la police ·ur le cleces d e Michael 
M enson ; ces erreurs ava ient sensibl e m ent recluit les chances cl ' icl cntifi er 
e t de poursuivre les r es ponsabl es cluclit cl eces . 

2. Taus les agents aya nt joue un ro le importa nt clans l'affairc - des 
premiers a s'e tre re nclu s sur les li eux a l'acljoin t a u chef auxilia irc -
s'e ta ic nt en tend us pour minimise r ces e rre urs, les di s ·imule r, et protegcr 
la police d e toute critiqu e. 

3. Ces preoccupa tions avaient a insi a m enc la poli ce : 
- a per ·i ter, au-cle la d es douze premieres heure apres l'agrcss ion de 

Michael Me nson, a ne pas enquetcr avec dili ge nce sur !' incide nt ; 
- a faire press ion sur la famill e Menson, a la tra it c r g rossie rem e nt, e t 

a l' incluire e n erre ur sur les conditions du d cces d e Michae l Me nson e t sur 
l'enquete de police, clans le but d e l'empechc r de vivre son cl euil 
norma lement e t d 'e tre rep rese ntce cl a ns le cadre d e l'e nque te juclicia ire; 

- a innu encer d e fac;o n inacce pta ble le coroner qui mena it l'cnqucte 
juclicia ire Cl a tenter cl 'amener le jury a renclre un verdict a uss i peu 
embarrassant qu e possible pour la MPS. 

4 . L'e nqu et e d e la po lice sur le d cces d e Michae l Menson avait CLe 
e nlachec Lk racisme, e l l'e nqu e le inte rn e mcnce pa r la suiL c sur la 
qualite d e CC Lle enqu ete n'ava it mcme pas evoquc le problem e. 

La PCA cl es igna le chef d e la po li ce du Cambridges hire pour rncner 
l'enqu cte sur la pla intc d e la fami ll e. 

Le 20 j a nvi e r 1999, l'avocat d es requerants les in fo rm a qu ' il n 'exista it 
pas d e moLifs raison na bles perm ctLant de so lli cite r l'a icl e judiciaire pour 
inte nter une action contre la police, eu ega rcl au clroit inte rn e regissa nt les 
actions en negli gence e t les pla intes pour discrimina tio n racia le diri gees 
con tre la police . 

Le 15 fevri e r 1999, un rap port de la commiss ion cl 'enqu e te clirigce pa r 
Sir W illiam Macpherson of C luny, juge d e la High Court a la retraitc, fut 
publi e a u suj e t d e la mort de Steph en Lawre nce, unj cune homm e noir d e 
clix -h uit ans qui ava it e t e assass ine par un groupc d e j eunes le 22 avri l 
1993. A !'occas ion d e son enque te sur le d eces e t sur la maniere clont la 
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police de Londres avait mene ses investigations sur !'incident, la 
commission d'enquete constata qu'une forme de racisme institutionnel 
existait tant au sein de la police de Londres que clans d'autres services de 
police et institutions du pays. Elle jugea que pareil racisme institutionnel 
etait surtout apparent dans la fat;on dont avait ete menee l'enquete sur le 
meurtre de Stephen Lawrence, et specialement clans !'attitude qu'avait 
adoptee la police a l'egard de la victime, des principaux temoins et de la 
famille de Stephen Lawrence, ainsi que clans le « manque de diligence et 
de soin dont avaient souffert certains aspects de l'enquete ». 

5. L 'arrestation, le proces et la condamnation des meurtriers de Michael 
Menson. et l'enquete toujours en cours de la PCA 

Le+ mars 1999, la famille de Michael Menson, avec !'aide de militants, 
apposa clans la zone ou vivaient les suspects des affiches invitant lcs 
personnes en possession de rcnscigncments complcmentaires sur le 
meurtre ales communiqucr. 

Le 9 mars I 999, un suspect fut arrete puis inculpe en rapport avec le 
deccs de l\lichacl lVIenson. Deux autres suspects furent arretes puis 
inculpcs le 11 mars I 999. Deux des accuses (M.P. et C.C.) furent 
renvoyes devant la Central Criminal Court de Londres pour le meurtre de 
Michael Menson et pour collusion visant a entraver le fonctionnement de 
la justice. Le troisicme accuse (H.A.) fut renvoye devant la meme 
juridiction pour collusion visant a entraver le fonctionnement de la 
justice. Le 5 mai 1999, un autre suspect (O.C.) fut arrete clans la partie 
norcl de Chypre et y fut inculpe le 5 aolit 1999 du meurtre de Michael 
Menson. 

Le 15 juin I 999, le solicitor des requerants ecrivit a la PCA pour Jui 
demander d'enqueter sur d'autres aspects de leurs griefs, et notamment 
sur le fait que Jes cquipes chargees de la phase prcjudiciaire de l'enquete 
n'avaient pas coopere pleinement avec le service des crimes et des 
agressions racistes (Racial and Violent Crime Unit) et sur le fait que la 
police avait formulc aupres de la presse des declarations inexactes et 
fallacieuses prcjudiciables a la famille de Michael Menson. 

Le 21 octobre 1999, la PCA informa le solicitor des requerants qu'il avait 
estime opportun de suspenclre l'enquete sur les plaintes des interesses en 
attendant !'issue de la procedure penale engagce contre Jes accuses aupres 
des juridictions anglaises. 

Les solicitors des requerants adresserent d'autres lettres de plainte au 
directeur de l'cquipe specialcment constituec au sein de la MPS pour 
enqueter sur l'affaire, deplorant que celle-ci ne communiquat pas de 
fat;on adequate avec la famille Menson au sujct de la procedure penale 
en cours, notamment en ce qui concerne le proces se deroulant clans la 
partie norcl de Chypre. 
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Le 25 novembre 1999, une juridict ion pena le de la pa rti e nord d e 
Chypre decla ra O .C. coupable d'homicid e invo lonta ire sur la personn e d e 
Michae l Menson et le condamna a qu atorze annees de prison. Par un e 
lettre da tee du 23 decembre 2002, l'avocat des requ erants inform a le 
g reffe qu e l'appel de !'accuse ava it ete rej ete le 29 ju in 200 1. 

En decembre 1999, la Central Criminal Court de La ndres decla ra M.P. 
coupable de meurtre et le conda mna a la detention a pcrpctuit c. C.C. fut 
condamn e a dix ans de prison pour homicide involonta ire. H.A. et son 
coaccuse fur ent reconnu s coupables d 'entrave au fonct ionneme nt de la 
justice en rapport avec le meurtre de Michael Menson e t avec l'enquete 
subsequ ente . Les trois accuses re<.<urent des peines di stinctes sur ce chef. 
Sela n la lettre du 23 decembre 2002 red igee pa r l'avocat des requerants, 
tous les appels form es par les accuses furent rej etes, meme si la peine de 
l'un d 'eux fut reduit e. 

Les requerants souti ennent que Jes elements de preuve a charge 
presentes !ors des proces tradui saient Jes fa iblesses de l'e nquete 
poli cie re. Dans une lettre adressee par leur solicitor a la PCA le 22 juin 
2000, il s re levaient ving t-deux anomali es, dont le su ivant es : apres 
l'agress ion de Michae l Menson, la police avait es tim e a tort qu e l'inte
res e avait tente de se sui cicl er; e ll e n'avait pas boucle le li eu du crim e, 
ce qu i avait entraln e la perte de preuves; elle n 'ava it ni enregist re ni 
cherche a verifier les expli cati ons donn ees par Michae l Menson a u corps 
medica l et infirmi er et d 'apres lesq uell es des ti ers eta ient responsabl es d e 
ses bless u res; e ll e ava it inclique a tort q ue les bless ures de Michae l 
Menson ne me ttaient pas sa vie en danger ; elle avait menace e t ha rce le 
des membres de la fam ill e du defunt a u motif, pa r exe mple, qu ' il s avaient 
exprime des dout es sur la rea lit e de l'appel a temoins qu'e ll e di sa it avoir 
lance; un agen t de po li ce ava it a ffirm e !ors de l'e nquetej udicia ire que ri en 
ne prouva it que des t iers fussent impliqu es cl a ns le deces de Michae l 
Menson ; la police ne s'eta it pas comportee comm e ell e aurait du le faire 
clans le cadre de l'e nque te judicia ire et des proces . 

Les mem bres de la fa mill e Menson fir ent a la police de Cambridge, q ui 
enqu e ta it sur l'affa ire a la demande de la PCA, des depos itions etaya nt ces 
gri efs a insi qu e ceux exposes cl ans la le ttre de leur solicitor cl a tee du 
25 se ptem bre 1998. 

Le 8 fevri e r 2000, la PCA ecrivit a u solicitor des requ erants pour lui 
fa ire part des preuves rassemblees a ce t te elate. La lett re com portait 
notamment le passage su iva nt : 

«Un cxamen atl entif" des douze prem icres he ures de l'aITairc est essc nti e l pour 
comprcnd re ce qui s'est pas sC pa r la sui te, car ii appa rait qu 'un c fois que des 

ex plica tions erronees eta icnt ve nu es a l'esprit des age nts de poli ce, cl lcs sont restees 
prcscntes, a des degrcs divers, tout au long de l'affa ire, y compris j usq u'a l'e nqu ete 
judicia irc cl aprcs ce ll e-ci. Rcchcrchcr clans q uc ll e mesure des stereotypes lies a la race 

on t clc a ppliques a Michae l Menson e t a sa fa mille et comment cc la a pu inOu ence r 
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l'cnqu ctc mcncc sur sa mort fcra panic intcgrantc de notrc cnquc tc. De la mcmc 
manierc, nous cxam incrons si la poli ce de Londrcs a omis, pour des ra isons li ccs au 
lonctionnemcnt de !' institution, de controlcr avec suffi sa mmcnt de rigu cur lcs 
prcsomptions de depart. Pour cc fai re, nous devrons exa mine r la conduit c de tous lcs 
rcsponsa blcs, y compri s, le cas cchcant , cc ll c des commissa ircs.,, 

Le 22 av ril 2000, la PCA adressa a ux solicitors des requerants une le ttre 
qui comportait nota mm ent le passage uivant: 

« \lous disposons aujourd 'hui d'un e nse mble important de prcuvcs qu i a pportcnt des 
rc nse igncmcnts nouvea ux sur Jes cvc ncmcnts en cause ; lcs g ri efs ex pri mes par la 
fami ll c sc mblcnt ct rc conlirmcs par uncerta in nombrc de sources indcpcndantcs ( ... ) ,, 

Le 13 scp lembre 2000, le solicitor des requerants rcc;ut un message 
a nonyme date du I' ,. septcmbre el qu i, d 'apres son li bell e, ema na it de 
ce rt a ins « membres actifs et retra it cs» de la MPS. II y ctait a ll egue qu e 
des age nls de poli ce aya nt pa rti cipe a l'enque te ava ient commi s de 
graves fa u tes profess ionn ell es et que l'un cl'eux ava il me nti a u coroner a u 
cours de l'enqu ete judicia irc. 

Le 2 novembre 2000, Jes represen ta nts des requerant s furent in fo rm es 
lors cl 'une re union qu e la PCA ava it comm ence a inte rroge r neuf age nts, 
non sa ns leur avo ir precise qu e le ur s il ence pourra it e tre re tenu contre 
eux, ma is que seul l'un cl 'e ntre cux ava it accepte de reponclre a ux 
qu es tions. U ne autre clifficulte res icl a it da ns le fa it que ce rt a ins age nts 
aya nt j oue un role cJe clan l'a ffa ire eta ient parti s a la ret ra ite OU sur le 
po in t de le fa ire et ne pouva ient done etre interroges sans leur 
conse ntement, e t en tou l ctat de cause pas suivant la procedure de mise 
e n ga rde a ppliqu ee a ux a utres. II fut precise a ux rep rese nta nts des 
requerants qu 'un rapport ne pourrait et re re nclu ava nt novembre 200 1. 

U n age nt ayant joue un ro le cle cl ans l'enquete (S.) pr it sa retra ite 
cl ebut 200 1, cessant du meme coup d 'e tre soumis a u code de disciplin e de 
la police . 

Le 3 1 decembre 2002, la PCA in fo rm a pa r ecrit Jes solicitors des 
requerants qu 'e ll e avait rec;u le rapport de !'age nt cha rge de l'enqu ete, 
ajoutant qu'e ll e eta it sat isfaite des inves tiga tions mcnees a la suite des 
pla intes des requ erants. U ne copi e du rapport (lequ cl s'appuyait sur 
2 18 decl a ra tions, 465 docum ents, 18 a uditions cl 'age nts fa isant l'obj et de 
l'enqu ete et 17 a nnexes) ava it ete com muniqu ee a u se rvice des poursuites 
de la Couronne (Crown Prosecution Service, « le CPS ») . La PCA precisa par 
a ill eurs aux solicitors des requerants qu'ils sera ie nt in formes s i le CPS, 
a pres avo ir conclu , le cas echeant , qu e des policie rs ava ient com mis une 
infraction pe nale, decicl a it d ' inte nter des poursuites penales . La lettre de 
la PCA se terminait a insi : 

«J c su is a u regre t de dcvoir precise r qu ' il faudra encore du temps pour c ffcclucr 
toutcs ccs verifications , neccssai res au tra itement de vo trc plainte. La PCA 
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n'examin cra Jes as pec ts di scip Ji na ires de J'affai re qu ' une fo is qu e Jes ques ti ons pcnaJes 

auron t CtC tranchCcs. » 

B. Le droit et la pratique internes pertinents 

/. Possibilite d'agir en dommages-interets pour Le dices d'une /Jersonne 

a) La common law 

II ex is te en Ang lete rre une regle de la common Law se lon laq uell c nul ne 
peut reclam er des clommages-in terets pour le cleces d 'au t rui du a une 
faut e quas i deli ctu ell e (Baker v. Bolton ( 1808) I Camp. 493) . 

b) La legislation 

L'a rticl e I de la loi de 1976 sur lcs accide nts mortels confere une act ion 
pour les cas d'ac tes illi cit es entralna nt la mort. L'a rticl e I § 2 de la loi 
prevo it q u ' un e act ion peut e tre engagee a u bene fi ce d es « pe rsonnes a 
charge» d 'une pe rsonn e cl eced ee cont re l' indiviclu qui a cause la mort pa r 
un ac te illi cit e. Si le defunt n'avai t pas de personn es a cha rge, ii n'y a pas 
de pert e ma ter ie ll e susceptibl e d ' indemnisa t ion. U ne incle mnite de deuil 
(fix ee a 7 500 livres ste rlin g) ne peut e tre ob te nu e qu e par les parents d 'un 
e nfant age de moins de dix-hu it a n (a rticl e l a) § 2 de la loi) . Les frais 
funeraires pe uve nt etre recouvres (art icl e 3 § 5). 

La survivance des dro its d 'act ion prevuc pa r la loi pe rme t l'obte ntion 
pour le compt e d e la success ion de clomm ages-in terets pour les pe rt es, y 
com pri s ce ll es revetan t un ca racte re non ma terie l, su bies pa r le defunt 
avant sa mort. Peuve nt a insi et re pen; us des clomm ages-in terets pour la 
dou leur e t la souffra nce cprouvces entre l' inOict ion des bl essures e t la 
mort. 

2. Possibilite d'agir pourfaule de negligence OU au Ires joules quasi delictuelles 

La jurisprude nce intern e, te ll c qu 'e ll c s'appliquait a l'epoqu c 
pert ine nte, conce rn a nt la res ponsabili te civil e de la poli ce pour les actes 
e t om iss io ns comm is pa r elle cl a ns l'exercice de scs fonctio ns de reche rche 
e t de repress ion des in fr act ions a e te rcsum ee pa r la Cour cl a ns son a rre t 
Osman c. R0J1aume-Uni (a rre t du 28 octobre 1998, Recueil des arrets et decisions 
I 998-VJII). 

3. Possibiliti d'agir contre La jJOlice /Jour discrimination raciale 

Le 30 nove mbre 2000 a c te promulguee la Joi portant mod ifi ca tion de la 
loi de l 976 sur les re lat ions in tc rracia les. L'obj e t de ce tt e loi (« la loi de 
2000») es t de perm e tlre a ux just iciables de se pla indre en just ice des 
acte de discriminat ion racia le evcnt uell em ent commis, e ntre a utres 
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autorites publiques, par la police clans l'exercice de ses missions publiques 
d'enqucte et d'application de la loi, et d'engager des poursuites contre Jes 
chefs de police pour Jes actes de discrimination raciale eventuellement 
commis par Jes agents places sous leurs ordres. La loi de 2000 n'a pas 
d'effet retroactif. 

L'article 5 7 de la loi de 1976 prcvoit - c'etait deja le cas a l'cpoque 
pertinente - que les requerants doivent engagcr leurs poursuites devant 
le tribunal de comtc (county court). L'article 68 § 2 precise quant a lui 
qu'une telle procedure doit etre introduite clans un delai de six mois a 
compter du jour OU l'acte litigieux a ete commis. Les plaintes engagees 
au-dcla de cette periode peuvent toutefois ne pas etre considerees 
comme tardives si, eu egard aux circonstances de l'espece, le tribunal 
estime qu'il est juste et equitable de faire abstraction du depasscment du 
delai (article 68 § 6). 

L'article 75 prevoit que Jes dispositions de la Joi s'appliquent tant aux 
personnes titulaires de fonctions officielles qu'aux particulicrs. Les agents 
de police tombent par consequent sous le coup de ces dispositions. 

Une action pour discrimination ne peut etre engagee contre la police a 
raison de la maniere dont celle-ci a mene une enquete que si elle releve 
des dispositions exhaustives de la Joi de 1976 et, en particulier, de 
!'article 20, qui traite de Ja prestation de services au public OU a une 
partie du public. 

Dans l'affaire Farah 1'. Commissioner of Police of the Metropolis (Week[y Law 
Re/Joris I 997, vol. 2, p. 824), la Cour d'appel a decide que seules Jes 
fonctions d'un agent de police consistant a aider OU a proteger des 
mcmbres du public constituent une prestation de services au public au 
sens de !'article 20 § I de la loi de 1976. Les requerants considerent que 
cela limite sensiblcment la portee que peut avoir une action contre la 
police fondee sur la Joi de 1976. Ils aboutissent a la conclusion qu'aucune 
disposition de la Joi de 1976 nc permet de poursuivre la police pour 
l'enquete qu'ellc a menee sur l'agression de Michael Menson, ni n'ouvre 
la moindre voie de recours a cet egard. 

GRIEFS 

lnvoquant Jes articles 2, 6 § I, 8, 13 et 14 de la Convention, Jes 
requerants se plaignent de la maniere dont les autorites nationales ont 
reagi au deces de Michael Menson. 

Sur le terrain de !'article 2, ils reprochcnt auxdites autorites, entre 
autres, d'avoir manque a leur obligation positive de mener une enqucte 
serieuse et complete sur !'homicide illicite commis sur la personne de 
Michael Menson et de n'avoir pas traite !'incident comme une agression 
des le depart, alors que la MPS savait - ou aurait du savoir - qu'une 
agression avait ete commise. 



DECISION MENSO'I c. ROYA ~lE-U'l l .J.03 

Sous !'ang le de !'articl e 6 § I, il s se pla ignent de n'avoir pas beneficie 
d 'un acces e ffectif a un tribun a l et de n'avoir pu a insi e ngage r a u civil unc 
procedure en rapport avec le tra iteme nt racis te et negli ge nt de l'enqu ete 
sur !edit deces. Ils formu lent les memes gri efs sur le te rra in de !'a rt icl e 8 
en invoqu ant leur qu a lit e de proches pare nts du dffunt. 

Sous !'ang le de !'a rticle 13, il s souti ennent avoir e te prives d 'une 
cnqu e le adequa te e t effective sur !'homicide crimine l commis sur la 
personne de Michae l Me n on ; ils se pla ignent en outre de ne pas 
dispose r en droit in tern e d' un recours effectif qui leur perme tt ra it 
d 'obte nir un jugement ind epe ndant sur leur a ll ega tion se lon laqu ell e la 
police n'a pas fait tout ce qui lui incom ba it a u titre de !'a rt icle 2 de la 
Conve ntion pour mener une enque te adequa te sur l'ag ress ion aya nt 
coute la vie a Michae l Me nson et d 'obtenir repa ra tion pour le deces de 
leur fr ere OU pour Ja fac,;on dont l'e nqu ete a e te menee. 

Sur le terra in de !'a rticl e 14, les requ fra nts a ll eguent qu 'en res ta nt e n 
defaut , contra irement aux ex igences de !'articl e 2, d e me ne r une e nqu ete 
sfrieuse et complete sur le meurtre, la MPS s'es t re ndu e coupable de 
di scrimina tion enve rs eux comme envers leur frere decede. 

E DROIT 

1. Les req uerants reproche n t a ux a u tori tes in tern es d'avoi r ma nq LI e a 
leur obligation positive decoulan t de !'articl e 2 de la Conve ntion de ve iller 
a la conduit e d 'une e nque te effective et ind epe nda nte sur le meurtre de 
Michae l Me nson. L'arti cle 2 § 1 dispose : 

« Le cl roit de to ute pc rsonn c a la vie es t protcgc pa r la Joi. ( ... ) ,, 

Les int fresses souligne nt le g rand nombre de pla intes qu ' il s ont 
adressees a !'Office des pla intes cont re la police (« la PCA ») a u suj et de 
l' inadequa tion de l'enqu ete de la police pe ndan t les duuze he ures ayant 
suivi l'ag ress ion racis te de Michae l Menson. Ils mett e nt a uss i e n exe rgue 
Jes vices procedura ux, reve les pa r les pre uves present ees cl a ns le cadre de 
l'enqu ete judicia ire devant le coroner et !ors du prod~ s penal de troi s des 
accuses deva nt la Central Criminal Court , qui auraie nt e ntache ladit e 
enque te. En bref, ii y aura it eu des preuves incontourna bles qu e Michae l 
Menson avai t e te agresse. Malgre ee l a, a ucune deposition n'aura i t ete 
pri se de l' interesse !ors de son sej our a l'hopita l, bien qu ' il fUt a ce rt a ins 
mome nts capa bl e d 'e n fa ire une - et qu ' il le souha ita t. La police se rait 
pa rti e a tort du principe qu ' il s'e ta it mis le feu a lui-m eme, de so rte que, 
a u cours des douze heures ayant suivi l'ag ression , des ele ments de preuve 
essenti els, y compris des eleme nts medico legaux , a urai ent vra isemblable
me nt ete perdus OU les chances de Jes decouvrir reduit es. En outre, 
le premi er a ppel a temoins de g ra nde a mpleur a ura it eu li eu un an 
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seul e me nt a pres le deces de Michae l M enso n, ma lg re le fa it qu e Jes 
requerants ava ient aclresse a nt e ri eure ment a la po li ce des d e ma ndes de 
diffu sion cl'appe ls a temo in s sur le li eu du drame e t d a ns les medi as. 

Les requerants sout ienn ent qu e la po li ce d e Londres (« la MPS ») ne 
traita pas l' inc icl ent comm e un cr im e raciste, ma lg re !'exist e nce de 
preuves ma nifes tes e n ce se ns. Pour eux , la cl emarche acloptee a u de part 
par les pol icie rs, a ins i qu e la fac;o n clont la MPS me na sa propre e nqu e te 
sur la concluit e de l'a ffa ire, confirm ent !'ex iste nce d ' un raeisme 
institutionne l a u se in de cct te ins titution . 

La Cour obse rve qu e les requ eran ts n 'ont a a ucun mom e nt impute aux 
a utoritcs de l'E ta t clffende ur la re ponsabilite du d eccs me m e d e Michae l 
M e nso n ; il s n'ont pas non plu s la issc ent e n<lre qu c lescl ites a utor ites 
sava ie nt, ou a ura ie nl clCi savo ir, qu e tviichae l M en ·on ri squ a it d 'et re 
vict im e de viole nces phys iqu es du fa it d e t ie rs e t qu 'e ll es n 'ont pas pr is 
les mes ures adequ a les pou r le proteger. La prcse nl e es pece cl o it done 
e tre clisL inguee d es a ffa ires denonc;a nt un recours a Ja force me urtri c re 
par des agents de l'E ta t ou par des particu li e rs avec la compli c ite 
cl 'agents d e l'Etat (vo ir, par exemple, a rre ts J\!JcCann et autres c. Royawne
Uni, 27 septembre 1995, e ri e A 11° 324·; H ugh J ordan c. RO)IClUme-Uni, 
n° 24H6/ 94, 4 ma i 200 1; Slzanaglzan c. R0)1aume-Uni, n" 377 15/ 97, 4 ma i 
200 1), d e ce ll es cl a ns lesqu e ll es Jes circonst a nces de fa il imposa ie nt a ux 
auto rit es d e protege r la vie cl ' un incliviclu , a u motif pa r exe mpl e qu 'cl les 
eta ie nt responsables d e so n bien-et re (vo ir, par exem ple, Paul et Audrey 
Edwards c. Royaume-Uni, n" 46477/99, CEDH 2002-11), et d e ce ll es, enfin , 
cl a ns lesqu e ll es les a ulorit cs sava ie nt - o u a ura ient dCi savo ir - que la vie 
d e la pe rsonn e e ta it enj eu (vo ir, pa r ex mpl e, Osman, precit e) . 

Toutefois, !'absence cl 'un e res ponsabi li te clirecte d e l'Etat cl a ns la mort 
d e Michae l M e nson n'exc lut pas !'applicat ion d e !'articl e 2. La Cour 
ra ppell e qu 'e n astre ig na nt l'Eta t a prendre les m esures necessa ires a la 
protect ion de la vi e d es pe rsonnes re levant de sa juriclict io n (L.C.B. 
c. Royawne-Uni, a rre t du 9 juin 1998, Recueil 1998-III, p. 1403, § 36) 
!'art icl e 2 § I impose a ce lui-ci le devo ir cl'assure r le dro it a la vie e n 
me ttant e n pl ace un e legis la tion pe na le concrete clissuacla nt d e com
me ttre d es a tte intes contre la pe rso nn e e t s'appuyant sur un mecani sme 
d'app licat ion conc;u pour e n preve nir, rep rim e r e t sanctionne r Jes 
vio la ti ons (Osman, precite, µ. 3 159, § 11 5). 

Se plac;ant sous !'ang le d es faits d e l'espece, la Cour es tim e que ladit e 
obligat ion req ui ert , par implica ti on, qu 'un e enqu e te orfic ie ll e e ffective 
soit me nee lorsqu ' il y a d es ra iso ns d e croire qu 'un indiviclu a subi des 
blessures po te nti e ll em e nt morte ll es cl a ns d es circonsta nces suspectes. 
L 'e nqu e t e clo it pe rm et tre cl 'e tablir la caus e des blessures e t cl ' icl en t ifi e r 
et sancti onner Jes responsabl es . E ll e reve t d 'aut a nt plus cl ' importance 
lorsqu ' il y a, com me cla ns le cas de Michae l M e nson , cl eces de la vict ime, 
ca r le but essen t ie l qu 'e ll e poursuit es t cl 'assure r la mise e n ce uvre 
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effective des lois intern eS qui protegent le droit a la Vie (voir, mutatis 
mutandis, l'arre t Paul et Audrey Fdwards precit e, § 69). 

La Cour rappe ll e qu e, clans ses arrets concernant les a ffa ires oi:1 ii 
e tait a ll egue que des agents de l'Etat e tai e nt res ponsables du deces 
d 'une personn e, el le a precise qu e !'obligation susm entionn ee est une 
obliga tion de moye ns et non de resultat (voir, par exe mpl e, l'arre t 
Slzanaglzan precite, § 90, e t les a rrets qui y sont cit es). Ain i, les a u Lori Les 
doivent avoir pris les m esures ra isonna bl es dont e ll e disposa ient pour 
ass ure r l'ob te ntion des preuves re la tives a ux fa its en quest ion, y com pris, 
entre aut res, les depos itions des temoin s ocu la ires , des ex pe rtises et, le cas 
echeanl , un e autops ie propre a fourn ir Lill compte rendu compl et e t precis 
de· blessures e t urn; ana lyse objective des constatat ions cliniqu es, 
nota mm ent de la cause du deces . Toute defici ence de l'enqu ete affaibli s
sant sa capacite a e tablir la cause du deces ou les res ponsabilites risqu e de 
faire conclure qu 'e ll e ne repond pas a ce tt e norme. 

Qu a nt a u type d 'enqu ete devant perme ttre d 'atte indre ces obj ec tifs , ii 
peut vari er se lon les circons ta nces. Tout efo is, qu e ll es que so ient les 
modalit es de l' enquete, les autorit es doivent agir d 'office, des qu e 
l'affaire es t portee a leur a tte ntion. Ell es ne saurai ent la isse r a ux proches 
du dffunt !'initiative de deposer une plainte formelle ou d'assumer la 
res ponsabilite d 'une procedure d 'enqu ete (voir par exe mple, mutatis 
mutandis, illzan c. Turquie [GC], n° 22277/93, § 63, CEDH 2000-VII). S' il 
peut a rriver que des obstacle ou difficult es e mpechent une enque te de 
progresse r clans un e s itu at ion pa rticuli ere, ii res te que la prompte 
ouve rture d'une enqu ete pa r les a utorit es lorsqu' il a et e fa it usage de la 
force m eurtriere peut , d 'un e ma ni ere general e, e tre consideree comme 
capita le pour ma intenir la confia nce du public e t son adhesion a l'e tat de 
clroit e t pour prevenir toutc a ppa rence de to lerance d'actes ill cgaux ou de 
collu sion cla ns leur pe rpetra tion (Huglzjordan precite, §§ I 08, 136-1 40). 

Bi en qu e l'Etat ne soit pour ri e n cla ns le deces de Michae l M e nson, la 
Cour es tim e qu e les ex ige nces procedurales ele menta ircs susmentionn ees 
s'applique nt avec autant de force a une enqu e te portant sur une agression 
potenti e ll em enl morte ll e, qu e la victim c so it decedee ou non. E ll e ajoute 
que, lorsqu e ce sont des motifs racia ux qui sont a l'origine de l'agress ion, ii 
importe parti culierement que l'enquete so it me nee avec diligence e t 
impa rti a lit c, eu ega rd a la necessile de reaffirm er en perman ence la 
conclamna tion du racisme pa r la socie te et de prese rver la confi a nce des 
minorites cl a ns la capacite des a utorit es a les protege r de la me nace des 
viole nces racistes. 

Ce la precise, la Cour cloit, pour comme ncer, tenir compte du fa it que 
l'e nqu ete de police me nee sur la mort de Michae l Me nson a boutit 
final e me nt a !'ide ntifica tion et a l'arres tation des coupabl es entre 
ma rs e t ma i 1999. Da ns la mem e annee, tous fur ent co nda mn es a de 
lourdes pe ines de prison. II convie nt ega lem ent de noter qu 'un e enqu e te 
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judiciaire publique sur la cause du deces de Michael Menson fut ouverte 
peu de temps apres le meurtre et qu'un jury constitue par le coroner rendit 
un verdict d'homicide illicite en septembre 1998. 

La Cour nc peut que constater que Jes premieres conclusions de 
l'enquete officielle sur le traitement par la police de l'affaire clans ses 
debuts semblent mettre en cause la fa<;on dont certains agents de la MPS 
reagirent a l'agression de Michael Menson. De fait, Jes preuves presentees 
au jury constitue par le coroner et !ors des proces des accuses montrent 
clairement qu'il y eut, en totale contradiction avec Jes exigences d'une 
enqucte effective cnoncecs ci-dessus, de tres graves deficiences clans le 
traitement de l'agression de Michael Menson. 

Les requerants soutiennent quc c'cst le racismc de la MPS qui est a 
l'origine de ccs dcficiences: en particulicr, certains agents de policr ne 
seraient pas disposes a recherchcr avcc un esprit ouvert et inclepenclant 
la cause des blessures cl'une personne noire victime d'une agression. II 
n'appartient toutefois pas a la Cour, clans Jes circonstances de l'espcce, 
de se prononcer sous !'angle de !'article 2 sur lcsdits griefs, y cornpris 
ceux tires d'une dissimulation par la police des fautes comrnises par 
certains de scs agents et d'un harcelernent de la farnille a differents 
stades de l'cnquete. La Cour fera trois observations a cet egard. 
Premierement, le systeme juridique de l'Etat clefencleur a en fin de 
compte be! et bien montre sa capacite a faire appliquer, clans un clclai 
raisonnable et inclepcndamment de la race de la victirne, la Joi penale 
contre Jes auteurs d'un meurtre. De l'avis de la Cour, cela est 
determinant pour la question de savoir si Jes autorites ont respecte 
Jes obligations positives et procedurales decoulant de !'article 2. 
Deuxiernement, l'enquete rnenee sur Jes griefs des requcrants n'est pas 
encore achevee. II ressort de la note en elate du 31 decembre 2002 
adressee au solicitor des requerants par la PCA que le rapport etabli par 
le chef de la police du Cambridgeshire sur Jes griefs en question a ete 
transrnis au service des poursuitc~s de la Couronne (Crown Prosecution 
Service) pour examen. Troisiemement, si Jes interesses soulignent que Jes 
autorites n'ont pas fa.it renclre des comptes a la police pour la fac;on 
discriminatoirc dont ils Jui rcprochent d'avoir mene l'enqucte, cc point 
doit etre examine, Je Cas echeant, SOLIS J'angJe de !'article 6 de Ja 
Convention et, puisqu'il s'agit de proches du dcfunt, sous !'angle de 
!'article 13. L'article 2 vise essentiellement la question de savoir si un 
Etat contractant a respectc ses obligations materielles et procedurales de 
proteger le droit a la vie. II ne donne pas en tant que tel a un rcquerant un 
droit de recours contre Jes deficiences pouvant avoir entache !'execution 
de ces obligations. 

Compte tenu de ce qui precede, la Cour conclut que le griefformule par 
Jes requerants est manifcstement ma! fonde au sens de !'article 35 § 3 de 
la Convention et doit ctrc rejete en application de !'article 35 § 4. 
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2. Les requ erants soutiennent n'avoir pas eu la possibilite de saisir un 
tribunal pour obten ir un examen independant du comportem ent 
negligent et raciste des autorites de police au cours de l'enqu ete menee 
sur la mart de Michael Menson. Il s se fondent sur !'article 6 § I de la 
Convention, dont la pa rti e pertinente en l'espece est ainsi libell ee : 

«Tout e personne a droit ace qu e sa ca use so it e nt endu c equit able me nt , publiqu e
ment e t cl a ns un cl e lai rai sonna ble, par un tribuna l inclependa nt et imparti a l, e t abli 

par la Joi, qui clecicl e ra ( ... ) d es com es ta tions s ur ses clroit s e t ob liga tions de ca ractcre 

civil ( ... ),, 

Selon les in teresses, l' effet combine des regles de la common law relat ives 
aux actions en negligence dirigees contre la police - en particuli er le 
principe de l' immunite de poursuite - et du fait qu'a l'epoqu e pertinent e 
Jes enque tes de police sur les infractions penal es etaient exclues des 
«services » au sens de !'article 20 de la Joi sur les relations interracia les 
de 1976 (« la Joi de 1976 ») est de les priver d 'un exam en judiciaire 
independant de la mesure dans laque ll e les autorites ont rempli leur 
obligation positive de mener une enquete adequate et exhaustive sur la 
mort de Michael Menson. La modification en novembre 2000 de la loi sur 
Jes relations interracia les («la loi de 2000 ») confirm erait pa r ailleurs qu e 
le tex te de 1976 ne permettait pas aux personnes ayant fait l'obj et d 'une 
discrimination racia le par la police d 'obtenir reparation. Enfin, sous l'effe t 
combine de la common law e t des dispositions legates relatives a la mart 
comm e cause d 'action , les requera nts sera ient prives de leur droit d 'acces 
effec tif a la justice, dans la mesure ou ils ne pourraient agir au civil 
relativement au deces de leur fr ere. 

En ce qui conce rn e !'a ll egat ion des requerants selon laquell e la regle 
relative a l'immunite de la police les a empeches de depose r une plainte 
contre ce service , la Cou r observe que le 3 decembre 1999 le Comite des 
Ministres du Conseil de !'Europe a adopte la Resolution DH(99) 720, 
relative aux mesures adoptees par le gouvernement du Royaum e-Uni 
pour se conform er au constat de violation de !'articl e 6 de la Convention 
formu le par la Cour dans l'arret Osman susmentionne. Dans )'annexe 
jointe a ce tt e resolution, le gouvernement defendeur s'exprimait notam
ment comm e suit: 

« Le gouve rn e ment s 'a tt encl a cc quc la rcglc c tab li e pa r l'a fTair e Hill so it appliqu ee 

avec plus de circonspection a l'ave nir. 

( .. . ) L'a rre t a cgaleme nt Cte communique a ux fo nctionnai res et, par le bia is cl 'une 

le ttre cireul a ire , a tous Jes chefs de po lice . Le go uve rnem ent souligne que , dans le 

cad re d e tout e pla int e dc posee contre la police pour negli ge nce da ns la conduit e cl 'une 
cnqu etc, ii a ppart icnt auxdit s chefs de po li ce de decider s' il convient de classe r l'a ffa ire 

en vc rtu de la rcgle cl ' immunit e pour ra isons cl ' interct ge neral. Au vu de l'arrct Osman, la 

c ircul a ire Jes invi te a fair e pre uve d 'une ex trem e prudence avant de classe r l'a fTa ire sa ns 

suit e en ve rtu de ce tt c rcgJc_ La let trc circula irc souli gne cga leme nt qu 'un e derna nde 

cl ' irnrnunite ex igc un cxam c n a pprofondi des circons ta nces de l'espcce, de sorte que 
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l'audic11cr rl'lati\'l' au classen1ent sans suite JH' puisst' pratiqucmcnt pas Ctrl' distinguCc 

d'une audience rnmplcte sur le fond. 

A la suitt' ck ccs mesures, Jes autoritCs compCtcntes vcillrront a re qu'cn cas de 

pJaintt' COili re Ja police pour negligence !OLIS ics documents nfressaires soicnt SOU Ill is 
aux tribunaux. Le gouvernetnent estitne, en outre, quc Jes tribunaux nc n1anqucront 

pas ck tenir rnmptc de l'arret de la Cour curopfrnnc clans l'affaire Osman ( ... ) et 

n 'accordcront pas automatiquement une immunitc complete a la police; ils 
apprerieront plutlit la proportionnalitc de l'immunitc demandee, en tenant comptc de 
toutcs Jes rirconstancrs de J1csp('cc. » 

II semblc a la Cour que, nonobstant l'avis donne aux requerants par 
Ieur conscil, cc changcmcnt de pratique aurait permis aux interesses 
cl'introcluirc unc action ci\·ile contre la police et de soutcnir que, clans Jes 
circonstances allcguees, ii scrait cquitablc,juste et raisonnable de statucr 
sur le fond de !cur clemande. Les requcrants ne peuvent done soutenir 
qu'ils ont ctc empcchcs de saisir la justice du fait ell' !'existence cl'un 
principc cl'immunitc absolue de la police pour lcs actes et omissions 
commis dans la reeherche et la repression des infractions pcnalcs. 

En Cl' qui concerne !'argument des requerants selon lequel ils ne 
pcuvcnt, en raison de la loi de 1976 et de la non-retroactivite de la Joi de 
2000, poursuivre la police pour son comportemcnt raciste au cours de 
l'enquete, la Cour n'est pas totalemcnt convaincue que l'on ne puisse 
reprocher aux requerants de ne pas avoir au moins tente une action sur 
le fondcment de la loi de 1976, tout au moins a l'cncontre des agents de 
police precis qui, scion eux, avaicnt meconnu au cours de l'enqucte Jes 
rcgles interclisant la discrimination racialc. Ils auraient pu inviter un 
tribunal a ~largir la portee de l'arrct rendu par la Cour d'appcl en 1997 
clans l'affaire Farah v. CommiJsioner 1!/ Police jor the Metropolis en cc qui 
concerne la notion de « prestation de services». La Cour rappelle a cet 
egarcl que de simples doutes sur les chances d'obtenir satisfaction ne 
suffisent pas en eux-memes a ecarter la regle d'epuisement des voies de 
recours internes contenue a !'article 35 § I de la Convention. 

Quoi qu'il en soit, la Cour observe que la pretendue impossibilitc pour 
les requerants de poursuivre des agents de police determines et/ou le chef 
de la police du Grand-Landres (Metropolitan Police Commissioner) decoulait 
non pas d'une immunitc mais des principes regissant le droit cl'action 
materiel enonces par la Joi de 1976. S'il est vrai que le Parlement a voulu 
a l'epoque exclure du champ d'application de la loi de 1976 la 
responsabilite legale des agents de police pour le comportement allegue, 
ii n'appartient pas a la Cour de creer un droit d'action en faveur des 
requerants. La Cour rappelle que !'article 6 § I ne vaut que pour Jes 
« contestations » relatives a des « droits et obligations» - de caract(:re civil 
- que l'on peut dire, au mains de manicre defendable, reconnus en droit 
interne; ii n 'assure par lui-mcme aux « clroits et obligations» (de caractere 
civil) aucun contenu materiel determine clans l'ordre juridique des Etats 
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contractants (voir, par exemple, Z et autres c. Royaume-Uni [GC] et la 
jurisprude nce qui y est c itee, n" 29392/95, § 87, CEDH 200 1-V). Le meme 
ra isonne me nt cloit s'appliquer en l'espece a ux grie fs des requfrants 
fanci es sur l'e ffe t combine de la common law e t des dispositions legales 
concernant la mort comme cause cl 'act ion. 

La Cour conclut clone que Jes griefs formu les par Jes requerants sur le 
terrain de !'article 6 sont manifeste ment ma! fa ncies a u sens de !'article 35 
§ 3 de la Conve ntion et cloivent e trc rej e tes en app lication de !'articl e 35 
§ 4. 

3. Les reque ra nts souti ennent de surcrolt que Jes faits de l'espece 
revele nt une viola tion de !'article 8 § I de la Conve ntion, qui prevoit 
notamme nt qu e : 

,(foutc pcrsonnc a droil au respect de sa vie( ... ) fami lia lc ( .. ) " 

Les requfrants voient cl a ns l' impo s ibilite pour eux cl 'int roclui re cl evant 
un tribuna l une procedure civile relativeme nt a u cleces de leur frere, 
Michael Me nson, e t cla ns !'absence de tout autre mecanisme cl 'enque te 
indepe ndant pour r e pondre a leur a llegation selon laque lle la police de 
Landres a enquete de fac,:on incompetente e t raciste su r ce cleces une 
viola tion de le ur droit au respect de leur vie fami lia le. 

lnde penda mme nt de l'applicabilite de !'article 8 de la Convention, la 
Cour es time que Jes griefs sur ce point ne sont que la re formu la tion d e 
ceux developpes sur le t erra in des articles 2 e t 6 e t n'exige nt clone pas un 
exa me n distinct. 

4. Les requerants a llegue nt ega le ment la viola tio n de !'article 13 d e la 
Convention combine avec Jes art icles 2 e t 8. Ils se pla ig nent de n'avoir pas 
benefi cie cl 'une e nquete adequa te e t exhaustive sur la mort de M ichae l 
Menson e t de ne pas disposer en droit inte rne cl 'un recours effectif qui 
leur pe rme ttrait, cl 'une pa rt, de fa ire statue r de fac,:on inclepencla nte sur 
leur a llegation se lon laqu e ll e la police de La ndres n'a pas fa it tout ce qui 
e tait ex ige cl 'ell e pour s'acquitter de son obligation proceclurale de me ne r 
une e nque te adequa te e t exha ust ive sur lecl it cleces e t , cl 'a utre part , 
cl 'obtenir repa rat io n. L'a rticle 13 es t a insi libe ll e : 

«Toutc pc rsonnc dolll lcs droits c l libcn cs rcconnus dans la ( .. )Conve ntion onl c tc 
, ·iolCs, adroit a l 'octroi d'un rccours rffcctif' dcvant unc ins lancc nationalc, alors mC.mc 

quc la violat ion au ra it c lc commisc par des pcrsonnes agissa nl dans l'cxc rcicc de lcu rs 

fo nct ions ofli cicllcs. " 

La Cou r rappell e q ue !'articl e 13 s'applique seule m e nt si le req uerant 
peut pre te nd re «de ma nie re clffe ncl able » qu ' il est vict ime cl 'une violat ion 
cl 'un clroit prevu pa r la Conve ntion (Boyle et R ice c. Royaume-Uni, a rre t du 
27 avril 1988, sfrie A n° 13 1, p. 23, § 52) . 

La Cour a conclu p lus ha ut a u caractere manifest e ment mal fond c des 
gr iefs des reque rants t ires des a rticl es 2, 6 e t 8. Pour Jes me mes raiso ns, 
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elle estime que lesdits griefs n'etaient pas «defendables »et que !'article 13 
ne trouve pas a s'appliquer. 

II s'ensuit que cette partie de la requete est elle aussi manifestement 
ma! fondee au sens de !'article 35 § 3 de la Convention et doit etre rejetee 
en application de !'article 35 § 4. 

5. Les requerants invoquent enfin !'article 14 de la Convention. Ce 
serait a cause de la fac,;on discriminatoire dont la MPS aurait mene ses 
investigations qu'ils auraient ete prives de l'enquete adequate et 
effective sur la mort de leur frere a laquelle ils avaient droit en vertu de 
!'article 2. L'article 14 enonce: 

«La jouissancc des droits et libcrtes reconnus dans la ( ... ) Convention doit etre 
assuree, sans distinction aucune, fondCe notamment sur le scxe, la race, la couleur, la 

langue, la religion, lcs opinions politiqucs ou toutes autrcs opinions, l'originc nationale 
ou sociale, l'appartenance a une minorite nationale, la fortune, la naissancc ou toute 

autre situation.>> 

Les requerants soutiennent que la seule conclusion raisonnable que 
!'on puisse tirer des faits de l'espece, examines a la lumiere des consta
tations de l'enquete menee clans l'affaire Stephen Lawrence, est que 
l'enquete sur la mort de Michael Menson a ete entachee de discri
mination raciale. 

La Cour rappelle d'abord que les griefs des requerants selon lesquels la 
police a commis des fautes et fait preuve de racisme au cours de l'enquete 
sur l'agression de Michael Menson sont encore en cours d'examen. Elle 
rappelle ensuite que, a supposer meme que ces griefs soient fondes, les 
obligations pesant sur Jes autorites competentes en vertu de !'article 2 
ont en fin de compte ete remplies. Le traitemcnt discriminatoire auquel 
Jes requerants disent avoir ete soumis a un certain stade de la procedure 
n'a pas, en definitive, nui au respect des droits reconnus, a cux commc a 
leur frere, par !'article 2. 

II s'ensuit que cette partie de la requete est elle aussi manifestement 
ma! fondee au sens de !'article 35 § 3 de la Convention et doit etre rejetee 
en application de ['article 35 § 4. 

Par ces motifs, la Cour, a l'unanimite, 

Declare la requhe irrecevablc. 




