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SUMMARY' 

Question whether an application may be struck out on the basis of a 
unilateral declaration by the Government 

Article 37 § 1 (c) 

Striking out applications - Question whether an application may be struck out on the basis of a 
unilateral declaration by the Government - Confidentiality of statements made in the context of 

friendly settlement negotiations - Factors relevant to assessment of whether it is appropriate to 
strike out a case on the basis of a unilateral declaration - Nature of complaints - Question 
whether issues previously examined by the Court — Measures taken to execute previous 
judgments - Extent to which facts in dispute and existence of prima facie evidence - Scope of 
admissions and proposed measures of redress 

* 
* * 

The applicant's brother was abducted in 1994 by two men in plain clothes claiming 
to be police officers and has been missing since. The applicant and his family 
submitted petitions and complaints to the authorities, but to no avail. In January 
1997 the Provincial Administrative Council decided not to take any proceedings 
against two gendarmes and a village guard. Several of the applicant's relatives 
claim that in 2000 they saw his brother on television among a group of persons 
who had been apprehended. The prosecution authorities maintained that the 
individual in question, despite having a similar name, was not the applicant's 
brother. 
In August 2001 the Government submitted to the Court a declaration in which 
they offered to make an ex gratia payment of 70,000 pounds sterling to the 
applicant, covering any pecuniary and non-pecuniary damage as well as costs, and 
made a statement of regret with regard to the occurrence of the actions which had 
led to the bringing of the application, in particular the disappearance of the 
applicant's brother and the anguish caused to his family. Furthermore, the 
Government accepted that unrecorded deprivations of liberty and insufficient 
investigations into allegations of disappearance constituted violations of the 
Convention and undertook to issue appropriate instructions and to adopt all 
necessary measures with a view to ensuring that all deprivations of liberty were 
fully and accurately recorded and that effective investigations into alleged 
disappearances were carried out. On that basis, the application was struck out of 
the list of cases in a judgment of 9 April 2002, notwithstanding the applicant's 
request that the Court continue its examination of the case. 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b i n d t h e C o u r t . 
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Held 

(1) Scope of the case: While the Court had full jurisdiction to examine the case as 
declared admissible, it considered it appropriate in the particular circumstances to 
limit its examination at this stage, and without prejudice to the merits, to the 
question whether the Government's unilateral declaration offered a sufficient 
basis for holding that it was no longer justified to continue the examination of the 
case. 

(2) Article 37 § 1 (c): The Court proceeded on the basis of the Government's 
unilateral declaration and the parties' observations submitted outside the 
framework of confidential friendly-settlement negotiations, and disregarded 
statements made in the context of such negotiations and the reasons for a 
settlement not being reached. While under certain circumstances it may be 
appropriate to strike out an application on the basis of a unilateral declaration 
despite the applicant's wish for the examination of the case to be continued, it 
will depend on the particular circumstances whether the declaration offers a 
sufficient basis for doing so. Relevant factors include the nature of the com­
plaints, whether the issues raised arc comparable to issues already determined by 
the Court in previous cases, the nature and scope of any measures taken in the 
context of the execution of judgments in such cases, and the impact of these 
measures on the case at issue. It may also be material to what extent the facts 
are in dispute and what prima facie evidentiary value is to be attributed lo the 
parties' submissions on the facts, and in that connection it will be of significance 
whether the Court has taken evidence in the case. Other relevant factors may 
include the scope of any admissions made in the declaration and the manner in 
which the Government intends to provide redress and, depending on the 
circumstances of each case, further considerations may come into play. As to the 
present case, firstly the facts were largely in dispute. Secondly, although the 
Government had agreed to add "such as in the present case" to the declaration, 
with reference to the acknowledgment of unrecorded deprivations of liberty and 
insufficient investigations into allegations of disappearance constituting 
violations of Articles 2, 5 and 13, they had subsequently made firm submissions to 
the effect that the declaration could in no way be interpreted as entailing any 
admission of responsibility or liability for any violation of the Convention, thereby 
negating the admission of liability contained in the declaration. Thirdly, the 
declaration differed in a number of crucial respects from that in Akman v. Turkey, 
in which case it had not been disputed that the applicant's son had been killed by 
the security forces and it had been conceded that the death had resulted from the 
use of excessive force. Moreover, the Government had already adopted or 
undertaken to adopt specific measures designed to prevent in future the 
shortcomings identified by the Court. In the present case, the declaration did not 
adequately address the applicant's grievances under the Convention: no reference 
was made to any measures to deal with his specific complaints, the Government 
merely undertaking a general obligation to pursue their efforts to prevent future 
disappearances, without regard to what pertinent and practicable measures might 
be called for in the present case. Although a full admission of liability could not be 
regarded as a condition sine qua non for striking out an application on the basis of a 
unilateral declaration, in cases concerning disappearances or killings by unknown 
perpetrators where there was prima facie evidence supporting allegations that the 
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domestic investigation fell short of what is necessary under the Convention, a 
unilateral declaration should at the very least contain an admission to that effect, 
combined with an undertaking to conduct a proper investigation. As the 
declaration in the present case contained neither any such admission nor any-
such undertaking, respect for human rights required that the examination of the 
case be pursued and the application could not be struck out. 

Case-law cited by the Court 

Kurt v. Turkey, judgment of 25 May 1998, Reports of Judgments and Decisions 1998-111 
Qakici v. Turkey [GC], no. 23657/94, ECHR 1999-IV 
Erlak v. Turkey, no. 20764/92, ECHR 2000-V 
Timurlasv. Turkey, no. 23531/94, ECHR 2000-VI 
Tas v. Turkey, no. 24396/94, 14 November 2000 
Refah Partisi (the Welfare Party) and Others v. Turkey [GG], nos. 41340/98, 41342/98, 
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In the c a s e o f T a h s i n A c a r v. T u r k e y , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing as a G r a n d C h a m b e r 

composed of t he following j u d g e s : 
Mr L . WILDHABER, President, 
M r C . L . ROZAKIS, 
M r J . - P . COSTA, 
M r G. RESS, 
Sir Nicolas BRATZA, 
Mr A. PASTOR RIDRUEJO, 
Mr L . CAFLISCH, 
Mrs F . TULKENS, 
Mrs V. STRAZNICKA, 
Mr P . LORENZEN, 
Mr M. FISCHBACH, 
Mrs N . VAJIC, 
Mr M. PELLONPÄÄ, 
M r s M. TSATSA-NIKOLOVSKA, 
M r E. LEVITS, 
Mr L . GARLICKI, 
M r F . GÖLCÜKLÜ, ad hoc judge, 

and also of M r P . J . MAHONEY, Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 29 J a n u a r y a n d 2 Apri l 2003 , 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an appl ica t ion (no. 26307/95) aga ins t the 
Republ ic of T u r k e y lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of t he Conven t ion 
for the P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
C o n v e n t i o n " ) by a T u r k i s h n a t i o n a l , M r T a h s i n A c a r (" the a p p l i c a n t " ) , 
on 29 O c t o b e r 1994. T h e appl ican t s t a t e d tha t the appl ica t ion was also 
lodged on beha l f of his b r o t h e r M e h m e t Sal im A c a r 1 . 

2. T h e app l ican t , w h o had been g r a n t e d legal aid, was initially 
r e p r e s e n t e d before t he C o u r t by M r P. Leach , a lawyer a t t a c h e d to t he 
K u r d i s h H u m a n R i g h t s Pro jec t , a n o n - g o v e r n m e n t a l o rgan i sa t i on based 
in London , and s u b s e q u e n t l y by M r K. S t a r m e r , a b a r r i s t e r p rac t i s ing 
in t he U n i t e d K i n g d o m . T h e T u r k i s h G o v e r n m e n t (" the G o v e r n m e n t " ) 
did not d e s i g n a t e an Agen t for the purposes of t he p roceed ings before 

1. I n t h e d o c u m e n t s s u b m i t t e d by t h e p a r t i e s , M e h m e t S a l i m A c a r is a l s o r e f e r r e d to a s 
M e h m e t Sa l ih A c a r o r a s M e h m e t S e l i m A c a r . 
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t he C h a m b e r which init ially e x a m i n e d the case . T h e y s u b s e q u e n t l y 
d e s i g n a t e d M r E. I§can and M r M. O z m e n as Agen t s w h e n t h e case 
was re fe r red to t he G r a n d C h a m b e r (see p a r a g r a p h 10 below). H a v i n g 
or iginal ly been d e s i g n a t e d by the ini t ia ls T.A. in t he p roceed ings before 
t he C h a m b e r , t he appl ican t s u b s e q u e n t l y ag reed to the disclosure of his 
n a m e . 

3. T h e app l ican t a l leged, in pa r t i cu l a r , t h a t his b r o t h e r M e h m e t 
Sal im Acar had d i s a p p e a r e d on 20 Augus t 1994, w h e n he was a b d u c t e d by 
two unident i f ied persons - al legedly p la in-c lo thes police officers. T h e 
appl ican t compla ined of the unlawfulness and excessive l eng th of his 
b r o t h e r ' s d e t e n t i o n , of the i l l - t r e a tmen t a n d ac t s of t o r t u r e to which his 
b r o t h e r had al legedly been subjected while in d e t e n t i o n , and of the fai lure 
to provide his b r o t h e r wi th the necessa ry medica l ca re in d e t e n t i o n . T h e 
appl ican t fur ther compla ined t h a t his b r o t h e r had been depr ived of t he 
services of a lawyer and of all con tac t wi th his family. T h e app l ican t 
re l ied on Ar t ic les 2, 3 , 5 , 6, 8, 13, 14, 18, 34 a n d 38 of t h e Conven t ion . 

4. T h e Commis s ion dec la red t he appl ica t ion admiss ib le on 30 J u n e 
1997, and t r a n s m i t t e d it to the C o u r t on 1 N o v e m b e r 1999 in acco rdance 
wi th Ar t ic le 5 § 3, second sen t ence , of Protocol No. 11 to the Conven t ion , 
t he C o m m i s s i o n not having c o m p l e t e d its e x a m i n a t i o n of t he case by t h a t 
d a t e . 

5. T h e appl ica t ion was init ially a l located to the First Sect ion of t h e 
C o u r t (Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n t h a t Sect ion , t h e 
C h a m b e r t h a t would cons ider the case (Article 27 § 1 of the Conven t ion ) 
was cons t i t u t ed as provided in Rule 26 § 1. M r R. T ü r m e n , t he j u d g e 
e lec ted in respec t of T u r k e y , w i t h d r e w from s i t t ing in t he case (Rule 28) . 
T h e G o v e r n m e n t accordingly a p p o i n t e d M r F. Gölcüklü to sit as a n ad hoc 
j u d g e . 

6. T h e C h a m b e r , having dec ided tha t no h e a r i n g on the m e r i t s 
was r e q u i r e d ( former Ru le 59 § 2 in fine), invited the pa r t i e s to submi t 
final w r i t t e n obse rva t ions , a possibili ty of which both pa r t i e s avai led 
themse lves . T h e pa r t i e s fu r the r cons ide red the possibility of a friendly 
s e t t l e m e n t . N o s e t t l e m e n t was r eached . 

7. By l e t t e r of 27 Augus t 2001 the G o v e r n m e n t r e q u e s t e d the C o u r t to 
s t r ike t he case ou t of its list and enclosed the text of a u n i l a t e r a l 
dec l a ra t ion wi th a view to resolving the issues ra ised by the app l i can t . 
T h e app l ican t filed w r i t t e n obse rva t ions on the G o v e r n m e n t ' s r e q u e s t on 
17 D e c e m b e r 2001 . 

8. Following the gene ra l r e s t r u c t u r i n g of the C o u r t ' s Sect ions as from 
1 N o v e m b e r 2001 (Rule 25 § 1 of t h e Rules of C o u r t ) , t h e app l ica t ion was 
ass igned to the newly composed Second Sect ion (Rule 52 § 1). 

9. In a j u d g m e n t of 9 Apri l 2002 the C h a m b e r dec ided , by six votes to 
one , to s t r ike the appl ica t ion out of the list in acco rdance wi th Art ic le 37 
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§ 1 (c) of t he Conven t i on on the basis of the un i l a t e ra l dec l a r a t i on m a d e by 
the G o v e r n m e n t . 

10. O n 8 J u l y 2002 the appl ican t r e q u e s t e d t h a t t he case be r e fe r red 
to t he G r a n d C h a m b e r (Article 43 of the C o n v e n t i o n ) . O n 4 S e p t e m b e r 
2002 a pane l of the G r a n d C h a m b e r dec ided to accept his r e q u e s t 
(Rule 73). 

11. T h e composi t ion of t he G r a n d C h a m b e r was d e t e r m i n e d accord ing 
to the provisions of Art ic le 27 §§ 2 a n d 3 of the Conven t ion and Rule 24. 

12. T h e app l ican t and the G o v e r n m e n t each filed a m e m o r i a l on 
t he appl ica t ion of Art ic le 37 of the Conven t i on in t he case . In addi t ion , 
t h i rd -pa r ty c o m m e n t s on this point were received from A m n e s t y 
I n t e r n a t i o n a l , which had been given leave by the P r e s i d e n t to i n t e rvene 
in t he w r i t t e n p r o c e d u r e (Article 36 § 2 of the Conven t ion a n d Ru le 61 
§ 3) . 

13. A h e a r i n g on the ques t ion of the appl ica t ion of Ar t ic le 37 of the 
Conven t i on took place in public in t he H u m a n Righ t s Bui ld ing , 
S t r a sbou rg , on 2 9 J a n u a r y 2003 (Rule 59 § 3) . 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
Mr E . I§CAN, 
M r M. ÔZMEN, 
M r H . MUTAF, 
Mrs B. ARE 

Agent, 
Co-Agent, 

Advisers; 

(b) for the applicant 
M r K. STARMER, 
M r P . LOWNDS, 
Mrs A. STOCK, 

Counsel, 
Adviser. 

T h e C o u r t h e a r d add re s se s by M r S t a r m e r and M r O z m e n , and also 
the i r repl ies to ques t ions from its individual m e m b e r s . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E C A S E 

14. T h e appl ican t was born in 1970 and lives in So l l en tuna (Sweden) . 
A s u m m a r y of the facts as s u b m i t t e d by the pa r t i e s in the proceedings 
before t he C h a m b e r is set out below. 
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A. Fac t s as s u b m i t t e d by t h e a p p l i c a n t 

15. T h e app l i can t ' s b r o t h e r M e h m e t Sal im Acar was a f a r m e r living in 

A m b a r , a village in the Bismil d is t r ic t in sou th -eas t Tu rkey . O n 20 Augus t 

1994, whi le M e h m e t Sal im was work ing in a co t ton field n e a r A m b a r , 

a whi te or grey R e n a u l t ca r wi thou t any r e g i s t r a t i o n p la tes s topped . 

T w o a r m e d m e n in plain c lothes - c l a iming to be police officers - got out 

of t he car and asked M e h m e t Sal im to accompany t h e m in o r d e r to he lp 

t h e m find a field. W h e n M e h m e t Sal im refused to get in to the car , t he 

two m e n t h r e a t e n e d him wi th t he i r w e a p o n s . T h e y t h e n took his iden t i ty 

ca rd , t ied his h a n d s , bl indfolded h im, p u n c h e d him in t he h e a d and 

s t o m a c h , forced h im into the i r car a n d drove off. 

16. T h e scene was wi tnessed by M e h m e t Sa l im ' s son I h s a n Acar , a n d 

I lhan Ezer , a n o t h e r f a rmer . After t he car had dr iven off, Ih san r a n to his 

h o m e a n d told his m o t h e r Hal i se Acar w h a t had h a p p e n e d , and she in t u r n 

in formed the vil lage h e a d m a n . Abide Acar , M e h m e t Sa l im's d a u g h t e r , 

had seen he r f a the r in the back sea t of a "grey-co loured" car pass ing 

t h r o u g h the vil lage while she a n d a n e i g h b o u r were wash ing c lo thes in a 

s t r e a m . A n o t h e r vi l lager had al legedly seen M e h m e t Sal im be ing t a k e n to 

t h e r ive rbank , w h e r e five o the r people had b e e n wa i t i ng in a n o t h e r car . 

M e h m e t Sa l im ' s h a n d s a n d feet had b e e n t ied, he h a d been bl indfolded 

a n d his m o u t h had been t aped . T h e two cars h a d r epor t ed ly dr iven off 

in the d i rec t ion of Bismil . N o t h i n g has been h e a r d from M e h m e t Sal im 

since. 

17. M e h m e t Sa l im ' s family filed a ser ies of pe t i t ions and compla in t s 

abou t his d i s a p p e a r a n c e wi th t he a u t h o r i t i e s , inc luding the D e p u t y 

Gove rno r and the Bismil g e n d a r m e r i e , in o r d e r to find out w h e r e a n d 

why he was be ing d e t a i n e d . 

18. O n or about 27 Augus t 1994 M e h m e t Sa l im ' s s is ter Me l iha D a l 

persona l ly h a n d e d a w r i t t e n pe t i t ion abou t he r b r o t h e r ' s d i s a p p e a r a n c e 

to the D e p u t y Gove rno r of Diya rbak i r . After r e a d i n g the pe t i t ion 

a n d speak ing to A h m e t K o r k m a z , a non-commiss ioned officer of t he 

g e n d a r m e r i e , t he D e p u t y Gove rno r told her t h a t M e h m e t Sal im was in 

t he h a n d s of the S t a t e a n d t h a t t h e r e was n o t h i n g she could do for t h e 

t i m e be ing . 

19. W h e n leaving the D e p u t y Governor ' s office, Mel iha Dal was 

a p p r o a c h e d by a police officer, M e h m e t Sen, w h o v o l u n t e e r e d to m a k e 

enqu i r i e s about her b r o t h e r wi th a friend in the " t o r t u r e p lace" of 

t he Bismil g e n d a r m e r i e s ta t ion . Th i s police officer r a n g Mel iha Dal 

t h r e e days l a t e r a n d told he r t h a t he had seen M e h m e t Sal im at t h e 

Bismil g e n d a r m e r i e c o m m a n d a n d tha t he could b r i n g him some clothes 

a n d c iga re t t e s . After Me l iha Dal h a d fe tched some clothes , t he police 

officer told he r t h a t he would t ake these to her b r o t h e r in one or two days ' 

t i m e . O n 31 A u g u s t 1994 the police officer cal led M e l i h a Da l aga in and 
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told he r t h a t her b r o t h e r had been t a k e n away from the Bismil 
g e n d a r m e r i e c o m m a n d and t h a t he did not know w h e r e to . 

20. O n 29 Augus t 1994 Hi i sna Acar , M e h m e t Sa l im's m o t h e r , Tiled a 
pe t i t ion wi th the Bismil public p rosecu to r r e q u e s t i n g an inves t iga t ion of 
he r son 's d i s a p p e a r a n c e . 

2 1 . By a l e t t e r of 2 S e p t e m b e r 1994 the public p r o s e c u t o r r e q u e s t e d 
in fo rmat ion from the Bismil g e n d a r m e r i e c o m m a n d e r ab o u t the case . 
O n the s a m e day the public p rosecu to r took s t a t e m e n t s from Hi i sna , 
Ha l i se a n d I h s a n Acar , and the f a r m e r I lhan Ezer . 

22. O n 19 O c t o b e r 1994 Hi i sna Aca r a sked the Bismi l Ch ie f Publ ic 
P rosecu to r for in fo rmat ion abou t t he p rogress of t he inves t iga t ion , but 
she received no reply. 

23 . In his l e t t e r s of 29 N o v e m b e r 1994 a n d 19 J a n u a r y 1995, the 
app l ican t asked t h e publ ic p rosecu to r a t the Diya rbak i r Na t iona l 
Secur i ty C o u r t to inves t iga te t he w h e r e a b o u t s of his b r o t h e r 
M e h m e t Sa l im. T h e s e l e t t e r s r e m a i n e d u n a n s w e r e d . 

24. By l e t t e r s of 15 M a r c h a n d 17 May 1995 the Bismil public 
p rosecu to r asked the Bismil g e n d a r m e r i e c o m m a n d e r for in fo rmat ion 
abou t t he case . 

25. O n 20 J u l y 1995 the app l ican t r e q u e s t e d the Bismil Ch ie f Public 
P rosecu to r for in fo rma t ion abou t t he case of M e h m e t Sa l im Acar and 
accused the g e n d a r m e s Izzet in and A h m e t a n d the village g u a r d 
H a r u n Aca of be ing respons ib le for his b r o t h e r ' s abduc t ion . 

26. O n 26 and 27 J u l y 1995 the app l ican t sen t l e t t e r s to the Min i s t e r 
for H u m a n Righ t s a n d the Min i s t e r of J u s t i c e , s eek ing in fo rma t ion about 
his b r o t h e r ' s w h e r e a b o u t s and condi t ion . O n 24 A u g u s t 1995 the Min i s t e r 
for H u m a n Righ t s in formed the appl ican t t ha t his pe t i t ion had been 
t r a n s m i t t e d to t he office of t he D iya rbak i r Governor . In his reply of 
30 Augus t 1995 the app l i can t r e q u e s t e d t he Min i s t e r for H u m a n Righ t s 
to e n s u r e his b r o t h e r ' s safety and to t ake u rgen t ac t ion . 

27. O n 21 Augus t 1995 the Bismil publ ic p rosecu to r in formed the 
Min i s t e r of J u s t i c e t h a t M e h m e t Sal im Acar had b e e n a b d u c t e d by 
two a r m e d m e n whose ident i t i es had not yet been es tab l i shed . 

28. O n 8 S e p t e m b e r 1995 g e n d a r m e s took fu r the r s t a t e m e n t s from 
Hi i sna , Ha l i se a n d I h s a n Acar . 

29. O n 27 S e p t e m b e r 1995 the appl ican t was c o n t a c t e d by a n un­
known person who asked for 1,100,000,000 T u r k i s h l i ras in r e t u r n 
for his b r o t h e r ' s r e l ea se . T h e appl ican t was told t h a t his b r o t h e r 
would be i n t e r r o g a t e d at t he Bismil g e n d a r m e r i e c o m m a n d and t h a t 
he would be able to m e e t h im wi th in a week. O n 5 O c t o b e r 1995 
M e h m e t Sa l im's family were con t ac t ed by a pe r son called M u r a t , who 
informed t h e m t h a t M e h m e t Sal im had been d e t a i n e d in Bolu a n d 
s u b s e q u e n t l y at a mi l i t a ry base . H e was alive a n d was work ing as an 
agen t for the au tho r i t i e s . In o r d e r to have h im re leased , t he family would 

11 
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have to comply wi th the condi t ions of t he Diya rbak i r R e g i m e n t 
C o m m a n d e r , n a m e l y to k e e p secre t the n a m e s of those who had 
a b d u c t e d h i m , as well as the place w h e r e and the persons by w h o m he 
had been d e t a i n e d . T h e family refused to accept these d e m a n d s . 

30. O n 25 O c t o b e r 1995 Mel iha Dal gave a s t a t e m e n t to t he Bismil 
g e n d a r m e r i e c o m m a n d to the effect t h a t , in he r opinion, the g e n d a r m e s 
Izzet C u r a l and A h m e t K o r k m a z and the vil lage g u a r d H a r u n Aca w e r e 
responsib le for he r b r o t h e r ' s abduc t ion . 

31 . O n 30 O c t o b e r 1995 the h o m e of Mel iha Da l was ra ided by officers 
of t he Diya rbak i r A n t i - T e r r o r i s m B r a n c h , who t h r e a t e n e d he r wi th d e a t h 
and a t t e m p t e d to abduc t he r 12-year-old son. 

32. The app l ican t was in formed in N o v e m b e r 1995 by the Diya rbak i r 
g e n e r a l g e n d a r m e r i e c o m m a n d tha t his b r o t h e r had not been 
a p p r e h e n d e d by the g e n d a r m e r i e bu t had been a b d u c t e d by two un­
identif ied civilians who c la imed to be po l i cemen . 

33. T h e appl ican t also filed a pe t i t ion about his b r o t h e r ' s dis­
a p p e a r a n c e wi th the H u m a n Righ t s C o m m i s s i o n of t he T u r k i s h G r a n d 
Na t iona l Assembly . O n 1 D e c e m b e r 1995, in reply to a r e q u e s t for 
in format ion , t he office of the Diya rbak i r Gove rno r in formed the H u m a n 
Righ t s C o m m i s s i o n t h a t the case had been inves t iga ted , t ha t t he 
two g e n d a r m e s whose n a m e s h a d b e e n given by the appl ican t and his 
s is ter had not a p p r e h e n d e d M e h m e t Sal im, t h a t he had been a b d u c t e d by 
two unident i f ied individuals a n d t h a t t he inves t iga t ion of t he case by the 
Bismil public p rosecu to r was ongoing . Th i s in fo rmat ion was t r a n s m i t t e d 
by the H u m a n Righ t s C o m m i s s i o n to t he appl ican t on 18 D e c e m b e r 1995. 

34. O n 10 J u n e 1996 Hi i sna Acar asked the Bismil publ ic p rosecu to r 
for in fo rmat ion abou t t he inves t iga t ion . 

35. O n 17 J u n e 1996 the Bismil publ ic p rosecu to r issued a decis ion of 
non- jur isdic t ion (gorevsizlik karan) a n d t r a n s m i t t e d the inves t iga t ion 
o p e n e d in respec t of t he g e n d a r m e s Izzet C u r a l and A h m e t Babayigi t 
and the village g u a r d H a r u n Aca to t he Diya rbak i r Provincial Admi ­
n i s t ra t ive Counci l (// idare Kurulu) for fu r the r p roceed ings u n d e r the Law 
on the P rosecu t ion of Civil Se rvan t s (Memurin Muhakemati Kanunu). 

36. O n 25 N o v e m b e r 1996 M e l i h a Dal r e q u e s t e d the Diya rbak i r 
G o v e r n o r to open a n inves t iga t ion in to M e h m e t Sa l im ' s d i s a p p e a r a n c e . 
O n 10 D e c e m b e r 1996 the appl ican t wro te a l e t t e r to the P r e s i d e n t of 
T u r k e y a n d filed a fu r the r pe t i t ion wi th the Diya rbak i r Provincial 
Admin i s t r a t i ve Counci l . O n 11 D e c e m b e r 1996 Ht i sna Aca r wro te a 
l e t t e r to the P re s iden t of T u r k e y a n d to the Min i s t e r of t he In te r io r , 
a sk ing t h e m to inves t iga te t he d i s a p p e a r a n c e of her son M e h m e t Sal im. 
Both pe t i t ions w e r e t r a n s m i t t e d to the office of the B a t m a n Gove rno r . 

37. O n 17 J a n u a r y 1997 the Diya rbak i r Governor in formed Me l iha Dal 
in r e sponse to h e r pe t i t ion of 25 N o v e m b e r 1996 t h a t an inves t iga t ion in to 
t he m a t t e r had been ca r r i ed out by t h e Bismil Ch ie f Publ ic P rosecu to r and 
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t h a t those respons ib le for t he abduc t ion of her b r o t h e r h a d r e m a i n e d 
unident i f ied . 

38. In a decis ion of 23 J a n u a r y 1997 the Diya rbak i r Provincial 
Admin i s t r a t i ve Counci l dec ided, on t he g round t h a t t h e r e was insufficient 
evidence, not to t ake any p roceed ings aga ins t the two g e n d a r m e s and the 
village gua rd . 

39. O n 2 F e b r u a r y 2000 a t 11.00 p.m., Me l iha Dal and H u s n a and 
Hal i se Acar w a t c h e d a news broadcas t on the X T V television channe l . 
T h e n e w s r e a d e r a n n o u n c e d t h a t four pe r sons had been a p p r e h e n d e d in 
Diyarbak i r , one of w h o m was n a m e d M e h m e t Sal im Acar . P ic tu res of the 
a p p r e h e n d e d m e n were shown and all t h r e e of t h e m recognised 
M e h m e t Sal im Acar . T h e t h r e e w o m e n con t inued to wa tch the television 
news all n ight a n d saw him aga in on the following day d u r i n g the 8 a .m. 
television news b roadcas t . 

40. O n 4 F e b r u a r y 2000 Mel iha Dal and Ht i sna and Hal i se Acar 
informed the Bismil public p rosecu to r in person of wha t they had seen . 
T h e public p rosecu to r t e l ephoned the office of the Diya rbak i r public-
p rosecu to r and told t he w o m e n a f te rwards t h a t t h r e e pe r sons by the 
n a m e of M e h m e t Sal im Acar had been a p p r e h e n d e d , bu t t h a t , a p a r t from 
the n a m e , the p a r t i c u l a r s of the t h r e e m e n did not m a t c h those of the i r 
re la t ive . 

4 1 . Two days l a t e r the Bismil publ ic p r o s e c u t o r in formed Me l iha Dal 
t h a t he r b r o t h e r had in fact b e e n a p p r e h e n d e d , t h a t he was be ing held in 
pr ison in Mu§, and t h a t he would be r e l eased af ter hav ing given a 
s t a t e m e n t . 

42. O n 16 F e b r u a r y 2000 Me l iha Dal told the Diyarbak i r publ ic 
p rosecu to r of her s igh t ing of her b r o t h e r on television and asked the 
public p rosecu to r for in fo rmat ion abou t his fate . T h e public p rosecu to r 
re fer red her to the §ehi t l ik police s t a t ion , from where she was re fe r red to 
the police h e a d q u a r t e r s for verif icat ion of t he police c o m p u t e r records . 
T h e r e she was told t h a t she would be in fo rmed abou t he r b r o t h e r a n d 
was asked to leave. She has s u b s e q u e n t l y received no fu r the r in fo rmat ion 
from the police h e a d q u a r t e r s . 

43 . O n 18 F e b r u a r y 2000 Mel iha Da l m a d e a s imi la r r eques t to the 
office of t he Diya rbak i r Governor , a n d was aga in re fe r red to t he §ehi t l ik 
police s t a t ion , which d i r ec ted he r to the A n t i - T e r r o r i s m B r a n c h , where a 
police officer took a s t a t e m e n t from her and recorded he r pa r t i cu la r s . 
After abou t an hour , Me l iha Dal was told tha t he r b r o t h e r had not 
ag reed to see his family. W h e n she refused to accept this a n s w e r and 
insis ted on see ing h im, she was asked to leave. She was informed 
th ree days l a t e r t h a t he r b r o t h e r was not in fact a t t h e A n t i - T e r r o r i s m 
Branch . She was s u b s e q u e n t l y told to go to t he pr i son in Mu§. W h e n she 
and Ihsan Aca r wen t to the pr i son , they w e r e shown a pe r son who was not 
M e h m e t Sal im Acar . 
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44. O n 23 M a r c h 2000 t h r e e officers of the A n t i - T e r r o r i s m Branch 

c a m e to the h o m e of Hal i se Acar a n d asked her for a copy of h e r family's 

e n t r y in t he popu la t ion reg i s te r . She was told t h a t they were looking for 

M e h m e t Sal im Acar everywhere in T u r k e y and t h a t he had not been found 

to be dead . 

45 . Accord ing to a decis ion of non- jur isd ic t ion issued on 2 M a y 2000 by 

the Mu§ Chie f Publ ic P rosecu to r , the pe r son placed in pre- t r ia l d e t e n t i o n 

in Mu§ was a M e h m e t Salih Acar whose year of b i r t h and whose p a r e n t s 

did not m a t c h the pa r t i cu l a r s of the app l i can t ' s b r o t h e r . 

46. O n 11 M a y 2000 Mel iha Dal Filed a pe t i t ion wi th t he Diya rbak i r 

publ ic p rosecu to r seek ing an inves t iga t ion in to the s igh t ing of he r 

b r o t h e r M e h m e t Sal im Acar d u r i n g the television news b roadcas t . 

47. O n 30 M a y 2000 the Diya rbak i r Ch ie f Publ ic P rosecu to r issued a 

decis ion not to open an inves t iga t ion (tapiksizlik karan) on t he basis of t he 

pe t i t ion of 11 M a y 2000. T h a t decis ion r e a ds as follows: 

" T h e c o m p l a i n a n t s t a t e d in h e r p e t i t i o n t h a t h e r b r o t h e r h a d d i s a p p e a r e d six y e a r s 

a g o a n d t h a t n o t h i n g h a d b e e n h e a r d f rom h i m s i n c e , t h a t s h e r e c o g n i s e d o n e of t h e 

p e r s o n s s h o w n o n a n e w s p r o g r a m m e in F e b r u a r y a b o u t p e r s o n s a p p r e h e n d e d d u r i n g 

o p e r a t i o n s c o n d u c t e d a g a i n s t t h e t e r r o r o r g a n i s a t i o n H i z b u l l a h , t h a t t h i s p e r s o n ' s 

n a m e w a s t h e s a m e a s h e r b r o t h e r ' s n a m e , a n d t h a t s h e w i s h e d t o b e g iven t h e 

o p p o r t u n i t y t o w a t c h a v ideo r e c o r d i n g [of t h e n e w s b r o a d c a s t ] so t h a t she c o u l d 

iden t i fy h e r b r o t h e r . 

I t h a s b e e n s t a t e d in t h e M u s C h i e f P u b l i c P r o s e c u t o r ' s d e c i s i o n of n o n - j u r i s d i c t i o n 

d a t e d 2 M a y 2 0 0 0 t h a t t h e p e r s o n d e t a i n e d in t h e p r o v i n c e of Mus. - a M e h m e t S a l i h A c a r , 

b o r n in 1964 a n d t h e s o n of Y a h y a a n d Ay§e - is no t t h e c o m p l a i n a n t ' s b r o t h e r , a n d it 

a p p e a r s f rom t h e a b o v e d e c i s i o n of n o n - j u r i s d i c t i o n a n d f rom t h e b i r t h r e c o r d s t h a t t h e 

p e r s o n d e t a i n e d in M u § , w h o w a s p u t on t r i a l by t h e C h i e f P u b l i c P r o s e c u t o r of t h e V a n 

N a t i o n a l S e c u r i t y C o u r t , is n o t t h e c o m p l a i n a n t ' s b r o t h e r . 

It is t h e r e f o r e c o n c l u d e d , in a c c o r d a n c e w i t h A r t i c l e 164 of t h e C o d e of C r i m i n a l 

P r o c e d u r e a n d s u b j e c t to t h e r i g h t of a p p e a l , t h a t t h e r e is no bas i s for p u r s u i n g t h e 

m a t t e r . . ." 

48 . L a t e r in 2000 Me l iha Da l spoke wi th a pr ison officer in Mu§ Pr ison. 

T h e officer conf i rmed t h a t he had seen M e h m e t Sal im Acar w h e n he and 

five or six o the r s h a d been a p p r e h e n d e d a n d t a k e n to Mu§ Pr ison. 

Accord ing to Me l iha Dal , t he officer's desc r ip t ion of M e h m e t Sal im 

c o r r e s p o n d e d to he r b r o t h e r ' s a p p e a r a n c e . 

B. Facts as s u b m i t t e d by t h e G o v e r n m e n t 

49. O n 29 A u g u s t 1994 the app l ican t ' s m o t h e r filed a pe t i t ion wi th the 

Bismil publ ic p rosecu to r ' s office r e q u e s t i n g a n inves t iga t ion in to t he 

w h e r e a b o u t s of he r son M e h m e t Sa l im Acar , w h o h a d b e e n k i d n a p p e d by 

two m e n . 
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50. T h e public p rosecu to r opened an inves t iga t ion , in t he course of 
which s t a t e m e n t s were t a k e n from Hi i sna and Hal i se Aca r a n d from the 
two eyewi tnesses of t he even t s , Ih san Acar and i l han Ezer . 

5 1 . Ih san Acar ' s s t a t e m e n t of 2 S e p t e m b e r 1994 to t h e public 
p rosecu to r , which was r ead out to h im before he s igned it, r e ads : 

" O n t h e d a y of t h e i n c i d e n t , my f a t h e r a n d I w e r e w o r k i n g in t h e f ield. W h e n w e w e n t 

t o sit u n d e r a t r e e t o h a v e l u n c h , I l h a n E z e r , w h o w a s w o r k i n g in t h e field, j o i n e d u s . 

T h e r e w a s a t w e n t y - m e t r e d i s t a n c e b e t w e e n m y f a t h e r a n d m e . At t h i s p o i n t , a g rey-

c o l o u r e d t a x i w i t h n o n u m b e r p l a t e s c a m e a n d s t o p p e d n e a r m y f a t h e r . T h e p e r s o n s in 

t h e c a r s p o k e w i t h m y f a t h e r . I s a w t h e m t a k e t h e i d e n t i t y c a r d s of m y f a t h e r a n d of t h e 

p e r s o n ca l l ed I l h a n a n d t h e n r e t u r n I l h a n ' s i d e n t i t y c a r d , a n d I s a w m y f a t h e r g e t i n t o 

t h e t a x i . T h i s t a x i i m m e d i a t e l y h e a d e d t o w a r d s t h e v i l lage of A m b a r . L a t e r , I w e n t h o m e 

a n d i n f o r m e d m y m o t h e r . As I w a s far away , I w a s u n a b l e t o r e c o g n i s e t h e s e p e o p l e , bu t I 

h e a r d t h a t t h e y w e r e s p e a k i n g T u r k i s h . T h e s e p e o p l e w e r e w e a r i n g h a t s a n d g l a s s e s . 

T h a t is all I k n o w a n d w h a t I h a v e w i t n e s s e d . " 

52. I lhan Ezer ' s s t a t e m e n t of 2 S e p t e m b e r 1994 to the publ ic pro­
secu tor , which was r ead out to h im before he s igned it, r e a d s : 

" O n t h e d a y of t h e i n c i d e n t , wh i l e M e h m e t S a l i h A c a r a n d I w e r e h a v i n g l u n c h in t h e 

field b e l o w t h e v i l l age of A m b a r , a R e n a u l t T X m o d e l g r e y t a x i w i t h o u t n u m b e r p l a t e s 

a p p r o a c h e d u s . T h e p e r s o n s in t h e c a r a s k e d us t o h a n d ove r o u r i d e n t i t y c a r d s . W h e n w e 

r e f u s e d , t h e y fo rced us by s a y i n g t h a t t h e y w e r e t h e po l ice a n d t h a t we w e r e t h e r e f o r e 

o b l i g e d to h a n d ove r o u r i d e n t i t y c a r d s . T h e p e r s o n s w h o a s k e d for o u r c a r d s h a d a 

w e s t e r n a c c e n t . B o t h of t h e m w e r e a b o u t 25 o r 26 y e a r s o ld . O n e of t h e m w a s w e a r i n g 

g l a s s e s . T h e y d i d n o t g ive b a c k M e h m e t S a l i h ' s i d e n t i t y c a r d . T h e y s a i d t h a t 

' M e h m e t S a l i h will s h o w us s o m e o n e ' s field a n d t h e n we will s e n d h i m b a c k ' . T h a t is a l l 

I k n o w a n d w h a t I h a v e w i t n e s s e d in r e l a t i o n to t h e i n c i d e n t . " 

53 . O n 19 O c t o b e r 1994 Hi i sna Acar filed a n o t h e r pe t i t ion wi th the 
Bismil publ ic p rosecu to r . 

54. O n 15 M a r c h 1995 the Bismil publ ic p r o s e c u t o r r e q u e s t e d 
the Bismil g e n d a r m e r i e c o m m a n d to inves t iga te w h e t h e r or not 
M e h m e t Sal im Acar had been k i d n a p p e d . 

55. O n 8 S e p t e m b e r 1995 g e n d a r m e s took s t a t e m e n t s from Hi isna , 
Ha l i se a n d Ihsan Acar and from I lhan Ezer . O n the basis of the 
app l i can t ' s a l l ega t ion tha t M e h m e t Sal im Acar had been t a k e n away by 
two officers of t he Bismil g e n d a r m e r i e a n d a local village g u a r d , 
I lhan Eze r was asked w h e t h e r the pe r sons w h o m he had seen worked a t 
the Bismil g e n d a r m e r i e c o m m a n d . H e repl ied: 

" T h o s e p e r s o n s w e r e not p e r s o n s w o r k i n g at t h e B i s m i l g e n d a r m e r i e c o m m a n d . As I 

h a v e a l r e a d y s t a t e d a b o v e , I h a v e n o t s e e n t h e s e p e r s o n s b e f o r e . M o r e o v e r , 

M e h m e t S a l i m A c a r d i d n o t b e h a v e a s if he k n e w t h e m . " 

56. O n 17 J u n e 1996 the Bismil publ ic p rosecu to r issued a decis ion of 
non- jur isd ic t ion a n d re fe r red the case to t he D iya rbak i r Provincial 
A d m i n i s t r a t i v e Counci l . T h e A d m i n i s t r a t i v e Counci l appo in t ed Se rgean t 
Irfan Odabas , as inspec to r for t h e inves t iga t ion of t he app l i can t ' s 
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a l l ega t ions t h a t his b r o t h e r had been t a k e n in to d e t e n t i o n by the 

g e n d a r m e r i e cap t a in izzet C u r a l and N C O A h m e t Babayigi t u n d e r t he 

gu idance of the t e m p o r a r y village g u a r d H a r u n Aca. 

57. O n 23 J a n u a r y 1997 the Provincial A d m i n i s t r a t i v e Counci l issued a 

decis ion of non-prosecu t ion , f inding t h a t t h e r e was insufficient evidence to 

t ake p roceed ings aga ins t Izzet C u r a l , A h m e t Babayigi t or H a r u n Aca. 

58. M e h m e t Sal im Acar has been inc luded in the list of pe r sons w h o 

a r e be ing sea rched for by the g e n d a r m e r i e in t he e n t i r e t e r r i t o ry of 

T u r k e y , and the sea rch for h im con t inues . 

59. T h e person who was a p p r e h e n d e d and shown d u r i n g a television 

news b roadcas t in F e b r u a r y 2000 was not the app l i can t ' s b r o t h e r . Severa l 

pe r sons be ing held in d e t e n t i o n have t he s a m e n a m e as t he app l i can t ' s 

b r o t h e r . However , t he i r d a t e s a n d places of b i r th a n d pa r t i cu l a r s a r e 

different from those of the app l ican t ' s b r o t h e r . 

II. T H E G O V E R N M E N T ' S UNILATERAL D E C L A R A T I O N 

60. By a l e t t e r of 27 Augus t 2001 the D e p u t y P e r m a n e n t R e p r e s e n t a t i v e 

of T u r k e y to the Counci l of Europe informed the C o u r t as follows: 

"... I h a v e t h e p l e a s u r e t o e n c l o s e h e r e w i t h t h e t e x t of a d e c l a r a t i o n w h i c h t h e 

G o v e r n m e n t w o u l d b e w i l l i ng to m a k e u n i l a t e r a l l y w i t h a v i e w t o r e s o l v i n g t h e ... 

a p p l i c a t i o n . 

T h e G o v e r n m e n t k i n d l y r e q u e s t s t h e C o u r t to d e c i d e t h a t it is n o l o n g e r j u s t i f i e d t o 

c o n t i n u e t h e e x a m i n a t i o n of t h e a p p l i c a t i o n a n d to s t r i k e t h e c a s e o u t of t h e list u n d e r 

A r t i c l e 37 of t h e C o n v e n t i o n . " 

T h e re levan t p a r t s of the a p p e n d e d dec la ra t ion r ead as follows: 

"I d e c l a r e t h a t t h e G o v e r n m e n t of t h e R e p u b l i c of T u r k e y offer to pay ex gratia to t h e 

a p p l i c a n t , M r T a h s i n A c a r , t h e a m o u n t of 70 ,000 p o u n d s s t e r l i n g [in r e s p e c t of] t h e 

a p p l i c a t i o n r e g i s t e r e d u n d e r no . 2 6 3 0 7 / 9 5 . 

T h i s s u m , w h i c h cove r s a n y p e c u n i a r y a n d n o n - p e c u n i a r y d a m a g e a s we l l as cos t s , 

sha l l be p a i d in p o u n d s s t e r l i n g , free of a n y t a x e s t h a t m a y be a p p l i c a b l e a n d t o a n 

a c c o u n t n a m e d by t h e a p p l i c a n t . T h e s u m sha l l be p a y a b l e w i t h i n t h r e e m o n t h s f rom 

t h e d a t e of d e l i v e r y of t h e j u d g m e n t by t h e C o u r t ... T h i s p a y m e n t will c o n s t i t u t e t h e 

final r e s o l u t i o n of t h e c a s e . 

T h e G o v e r n m e n t r e g r e t t h e o c c u r r e n c e of t h e a c t i o n s w h i c h h a v e led to t h e b r i n g i n g 

of t h e p r e s e n t a p p l i c a t i o n , in p a r t i c u l a r t h e d i s a p p e a r a n c e of t h e a p p l i c a n t ' s b r o t h e r 

M r M e h m e t S a l i m A c a r a n d t h e a n g u i s h c a u s e d t o his fami ly . 

I t is a c c e p t e d t h a t u n r e c o r d e d d e p r i v a t i o n s of l i b e r t y a n d insuf f ic ien t i n v e s t i g a t i o n s 

i n t o a l l e g a t i o n s of d i s a p p e a r a n c e c o n s t i t u t e v i o l a t i o n s of A r t i c l e s 2, 5 a n d 13 of t h e 

C o n v e n t i o n . T h e G o v e r n m e n t u n d e r t a k e t o i ssue a p p r o p r i a t e i n s t r u c t i o n s a n d a d o p t 

all n e c e s s a r y m e a s u r e s w i t h a v iew t o e n s u r i n g t h a t all d e p r i v a t i o n s of l i b e r t y a r e 

fully a n d a c c u r a t e l y r e c o r d e d by t h e a u t h o r i t i e s a n d t h a t e f fec t ive i n v e s t i g a t i o n s i n t o 

a l l e g e d d i s a p p e a r a n c e s a r c c a r r i e d o u t in a c c o r d a n c e w i t h t h e i r o b l i g a t i o n s u n d e r t h e 

C o n v e n t i o n . 
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T h e G o v e r n m e n t c o n s i d e r t h a t t h e s u p e r v i s i o n by t h e C o m m i t t e e of M i n i s t e r s of t h e 

e x e c u t i o n of C o u r t j u d g m e n t s c o n c e r n i n g T u r k e y in th i s a n d s i m i l a r c a s e s is a n 

a p p r o p r i a t e m e c h a n i s m for e n s u r i n g t h a t i m p r o v e m e n t s will b e m a d e in t h i s c o n t e x t . 

T o t h i s e n d , n e c e s s a r y c o o p e r a t i o n in t h i s p r o c e s s will c o n t i n u e t o t a k e p l a c e . ..." 

T H E L A W 

I. A P P L I C A T I O N O F ARTICLE 37 O F T H E C O N V E N T I O N BY T H E 
C H A M B E R 

61 . In its j u d g m e n t of 9 Apri l 2002 the C h a m b e r decided to s t r ike the 
app l ica t ion out of the list in accordance wi th Art ic le 37 § 1 (c) of the 
C o n v e n t i o n on the basis of the G o v e r n m e n t ' s u n i l a t e r a l dec l a r a t i on . T h e 
r e l evan t passages of its j u d g m e n t r ead as follows: 

" 6 1 . T h e C o u r t r eca l l s t h a t A r t i c l e 37 of t h e C o n v e n t i o n p r o v i d e s t h a t it m a y a t a n y 

s t a g e of t h e p r o c e e d i n g s d e c i d e to s t r i k e a n a p p l i c a t i o n o u t o f i ts list of c a s e s w h e r e t h e 

c i r c u m s t a n c e s l e a d t o o n e of t h e c o n c l u s i o n s spec i f i ed u n d e r ( a ) , (b) or (c) of t h a t 

A r t i c l e . 

6 2 . A r t i c l e 37 § 1 (c) e n a b l e s t h e C o u r t in p a r t i c u l a r to s t r i k e a c a s e ou t o f i ts list if 

' for a n y o t h e r r e a s o n e s t a b l i s h e d by t h e C o u r t , it is no l o n g e r j u s t i f i e d t o c o n t i n u e 

t h e e x a m i n a t i o n of t h e a p p l i c a t i o n ' . 

6 3 . A r t i c l e 37 § 1 in fine s t a t e s : 

' H o w e v e r , t h e C o u r t sha l l c o n t i n u e t h e e x a m i n a t i o n of t h e a p p l i c a t i o n if r e s p e c t 

for h u m a n r i g h t s a s d e f i n e d in t h e C o n v e n t i o n a n d t h e P r o t o c o l s t h e r e t o so r e q u i r e s . ' 

6 4 . T h e C o u r t h a s e x a m i n e d ca r e fu l l y t h e t e r m s of t h e G o v e r n m e n t ' s d e c l a r a t i o n . 

H a v i n g r e g a r d to t h e n a t u r e of t h e a d m i s s i o n s c o n t a i n e d in t h e d e c l a r a t i o n a s well a s 

t h e scope a n d e x t e n t of t h e v a r i o u s u n d e r t a k i n g s r e f e r r e d t o t h e r e i n , t o g e t h e r w i t h t h e 

a m o u n t of c o m p e n s a t i o n p r o p o s e d , t h e C o u r t c o n s i d e r s t h a t it is n o l o n g e r j u s t i f i e d t o 

c o n t i n u e t h e e x a m i n a t i o n of t h e a p p l i c a t i o n (Ar t i c l e 37 § 1 ( c ) ) . 

6 5 . M o r e o v e r , t h e C o u r t is s a t i s f i ed t h a t r e s p e c t for h u m a n r i g h t s as d e f i n e d in t h e 

C o n v e n t i o n a n d t h e P r o t o c o l s t h e r e t o d o e s no t r e q u i r e it t o c o n t i n u e t h e e x a m i n a t i o n of 

t h e a p p l i c a t i o n (Ar t i c l e 37 § 1 in fine). T h e C o u r t n o t e s in th i s r e g a r d t h a t it h a s speci f ied 

t h e n a t u r e a n d e x t e n t of t h e o b l i g a t i o n s w h i c h a r i s e u n d e r t h e C o n v e n t i o n for t h e 

r e s p o n d e n t S t a t e in c a s e s o f a l l e g e d d i s a p p e a r a n c e s ( see Kurt v. Turkey, j u d g m e n t of 

25 M a y 1998, Reports of Judgments and Decisions 1998-II I ; Caha v. Turkey [ G C ] , 

n o . 2 3 6 5 7 / 9 4 , E C H R 1999-IV; Ertak v. Turkey, no . 2 0 7 6 4 / 9 2 , E C H R 2 0 0 0 - V ; Timurlas 

v. Turkey, n o . 2 3 5 3 1 / 9 4 , E C H R 2 0 0 0 - V I ; Taj r. Turkey, no . 2 4 3 9 6 / 9 4 , 14 N o v e m b e r 2000 ; 

Qicek v. Turkey, n o . 2 5 7 0 4 / 9 4 , 2 7 F e b r u a r y 2 0 0 1 ; Sarh v. Turkey, no . 2 4 4 9 0 / 9 4 , 2 2 M a y 2 0 0 1 ; 

and Akdenk and Others v. Turkey, no . 2 3 9 5 4 / 9 4 , 31 M a y 2 0 0 1 ) . 

6 6 . A c c o r d i n g l y , t h e a p p l i c a t i o n s h o u l d be s t r u c k o u t of t h e l i s t . " 

II. PRELIMINARY ISSUE: T H E S C O P E O F T H E CASE 

62. In his r e q u e s t u n d e r Art ic le 43 of t he Conven t i on for re fe r ra l of 
t h e case to t he G r a n d C h a m b e r of the C o u r t the app l ican t s u b m i t t e d 
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t h a t t he appl ica t ion should not be s t ruck out on the basis of the 

G o v e r n m e n t ' s u n i l a t e r a l dec l a ra t ion and t h a t the C o u r t should p u r s u e 

its e x a m i n a t i o n of t he mer i t s of t he case . Accord ing to t h e app l i can t , 

t h e r e were subs t an t i a l g r o u n d s for ho ld ing tha t " respec t for h u m a n 

r i g h t s " r e q u i r e d the c o n t i n u a t i o n of the C o u r t ' s e x a m i n a t i o n of the 

m e r i t s of t he app l ica t ion . 

63. T h e C o u r t r e i t e r a t e s tha t it has full j u r i sd ic t ion wi th in the l imits of 

t he case re fer red to it, the compass of which is de l imi t ed by t h e decis ion on 

admiss ib i l i ty t a k e n on 30 J u n e 1997 by the C o m m i s s i o n (see p a r a g r a p h 4 

above) . Wi th in this f ramework , the C o u r t m a y t a k e cognisance of all 

ques t ions of fact a n d law a r i s ing in t he course of t he p roceed ings 

i n s t i t u t ed before it (see Re/ah Partisi (the Welfare Party) and Others v. Turkey 

[ G C ] , nos. 41340/98 , 41342/98 , 41343/98 and 41344/98, § 56, E C H R 

2003-11). 

64. In t he p a r t i c u l a r c i r c u m s t a n c e s of the p r e s e n t case t he C o u r t 

neve r the l e s s cons iders it a p p r o p r i a t e to l imit the scope of its e x a m i n a ­

t ion, a t this s t age of t he p roceed ings a n d wi thou t pre judice to the m e r i t s , 

to the ques t i on w h e t h e r t h e un i l a t e r a l dec l a r a t i on s u b m i t t e d by the 

G o v e r n m e n t offers a sufficient basis for holding t h a t it is no longer 

jus t i f ied to con t i nue t he e x a m i n a t i o n of the appl ica t ion wi thin the 

m e a n i n g of Art ic le 37 § 1 (c) of the Conven t ion . C o n s e q u e n t l y , t he 

p a r t i e s have b e e n r e q u e s t e d to l imit t he i r submiss ions t o t he G r a n d 

C h a m b e r to t he ques t i on of the appl ica t ion of Ar t ic le 37 of the 

Conven t i on in the i n s t an t case . 

III. A P P L I C A T I O N O F ARTICLE 37 O F T H E C O N V E N T I O N 

A. S u b m i s s i o n s to the C o u r t 

/. The applicant 

65. T h e appl ican t r e q u e s t e d the G r a n d C h a m b e r of the C o u r t to reject 

t he G o v e r n m e n t ' s r e q u e s t t o s t r ike t he app l ica t ion ou t on t he basis of t he 

G o v e r n m e n t ' s u n i l a t e r a l dec l a ra t ion . H e a r g u e d , inter alia, t h a t the t e r m s 

of the dec l a r a t i on were unsa t i s fac tory in t h a t it m a d e no admiss ion of any 

Conven t ion violat ion in the p r e s e n t app l ica t ion ; t ha t it was not a d m i t t e d 

tha t his b r o t h e r M e h m e t Sal im Acar had been a b d u c t e d a n d d e t a i n e d by 

S t a t e a g e n t s and was to be p r e s u m e d dead , in violat ion of Art ic le 2 of the 

Conven t ion ; t ha t it offered no u n d e r t a k i n g to conduc t an inves t iga t ion 

in to the c i r c u m s t a n c e s of his b r o t h e r ' s d i s a p p e a r a n c e , which was wha t 

was r equ i r ed , bu t only provided a gene ra l i s ed u n d e r t a k i n g conce rn ing 

inves t iga t ions into a l leged d i s a p p e a r a n c e s ; t h a t the p a y m e n t of c o m p e n ­

sa t ion was re fe r red to as ex gratia; t h a t it con ta ined no a c k n o w l e d g m e n t 
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t h a t the G o v e r n m e n t ' s conduc t in this case was c o n t r a r y to Ar t ic les 34 and 
38 of t he Conven t ion ; and t h a t it con ta ined no a c k n o w l e d g m e n t t h a t the 
unlawful abduc t ion and " d i s a p p e a r a n c e " of his b r o t h e r u n d e r m i n e d and 
was incons is ten t wi th t he prohib i t ion of t o r t u r e and i n h u m a n or 
d e g r a d i n g t r e a t m e n t u n d e r Art ic le 3 of the Conven t ion . 

66. T h e appl icant e m p h a s i s e d t h a t - unl ike the s i tua t ion in Akman 
v. Turkey (no. 37453/97, E C H R 2001-VI), which conce rned an a l leged 
i n s t a n t a n e o u s violat ion, n a m e l y t he kill ing of t he app l i can t ' s son by 
secur i ty forces - t he compla in t s m a d e in t he p re sen t appl ica t ion 
conce rned c o n t i n u i n g violat ions of Art ic les 2, 3 and 5 of the Conven t ion . 
In this connec t ion , t he appl ican t po in ted out t ha t t h e c i r c u m s t a n c e s of the 
d i s a p p e a r a n c e of his b r o t h e r , whose body had never b e e n found, had never 
been es tab l i shed by the T u r k i s h au tho r i t i e s , w h e r e a s var ious S ta te 
officials had conf i rmed on different occasions tha t his b r o t h e r was being 
held in custody, a n d w h e r e a s his b r o t h e r had been seen alive and in the 
cus tody of the S t a t e as l a te as F e b r u a r y 2000. 

67. T h e appl ican t acknowledged t h a t t h e r e could be c i r c u m s t a n c e s in 
which a n appl ica t ion could be s t ruck out u n d e r Art ic le 37 § 1 (c) of the 
Conven t i on on the basis of a un i l a t e r a l dec la ra t ion m a d e by a r e sponden t 
S t a t e ou ts ide the f r amework of f r i end ly-se t t l ement nego t i a t ions and 
w i thou t t he S t a t e accep t ing any liability. However , this would only 
be accep tab le if the S ta te conce rned were to u n d e r t a k e to provide an 
effective domes t i c r emedy ; in t he p r e s e n t case , t ha t would m e a n 
conduc t i ng an effective d o m e s t i c inves t iga t ion . In view of the funda­
m e n t a l i m p o r t a n c e of t he Conven t i on r igh ts a t issue in the p r e s e n t case 
and the l imi ted a n d a m b i g u o u s n a t u r e of t he G o v e r n m e n t ' s un i l a t e ra l 
dec l a ra t ion , which failed to a d d r e s s t he p a r t i c u l a r c i r c u m s t a n c e s of 
t he ins tan t case in tha t it con t a ined no u n d e r t a k i n g to conduc t an 
effective domes t i c inves t iga t ion in to the d i s a p p e a r a n c e of his b ro the r , 
t he app l ican t cons ide red t h a t it was u n a c c e p t a b l e to accede to the 
G o v e r n m e n t ' s r e q u e s t . As t he d e c l a r a t i o n did not dea l wi th the 
app l i can t ' s c en t r a l and f u n d a m e n t a l a l lega t ion t h a t t he Turk i sh 
au tho r i t i e s had failed in t he i r g e n e r a l d u t y to secure Conven t i on r ights 
to individuals w i th in the i r j u r i sd i c t ion a n d to provide t h e m wi th an 
effective m e a n s of r ed re s s , the app l ican t was of t h e opinion t h a t " respec t 
for h u m a n r i g h t s " for t he pu rpose s of Art ic le 37 of the Conven t ion 
r e q u i r e d t he C o u r t to con t i nue its e x a m i n a t i o n of the m e r i t s of his 
appl ica t ion . 

2. The Government 

68. T h e G o v e r n m e n t s u b m i t t e d t h a t w h e r e no a g r e e m e n t on a friendly 
s e t t l e m e n t could be r e a c h e d b e t w e e n the p a r t i e s a n d the s t a t e of evidence 
in a case did not allow the C o u r t to dec ide it in one way or the o the r , it 
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should be possible for t he C o u r t to s t r ike t he appl ica t ion out u n d e r 
Art ic le 37 § 1 (c) of the Conven t i on provided t h a t t he r e s p o n d e n t 
G o v e r n m e n t u n d e r t o o k m e a s u r e s a i m e d at providing r ed re s s to t he 
appl ican t and at p r e v e n t i n g t he r e c u r r e n c e of the facts c o m p l a i n e d of, 
and t h a t such m e a s u r e s w e r e accep ted by the C o u r t as r ea sonab le and 
objectively sa t is factory from the viewpoint of respec t for h u m a n r igh t s . 

69. At the oral h e a r i n g held on 29 J a n u a r y 2003, t he G o v e r n m e n t 
fu r the r a g r e e d to a m e n d the i r un i l a t e r a l dec l a ra t ion by in se r t ing t he 
words "such as in the p re sen t c a se" in t he four th p a r a g r a p h , t h u s 
c h a n g i n g the re levant s en t ence to: 

"It is accepted that unrecorded deprivations of liberty and insufficient investigations 
into allegations of disappearance, such as in the present case, constitute violations of 
Articles 2, 5 and 13 of the Convention." (emphasis added) 

70. O n the basis of t he con t en t s of the i r un i l a t e r a l dec l a ra t ion in 
conjunct ion wi th the ongo ing domes t i c inves t iga t ion into t he 
d i s a p p e a r a n c e of t he app l i can t ' s b r o t h e r , the G o v e r n m e n t were of t he 
opinion t h a t the r e q u i r e m e n t s for apply ing Art ic le 37 § 1 (c) of t h e 
Conven t i on were fully m e t . 

71. A l t h o u g h the G o v e r n m e n t accep ted t h a t they could reasonab ly be 
expec ted to u n d e r t a k e an effective inves t iga t ion in t he app l i can t ' s case -
an inves t iga t ion which was in fact still c o n t i n u i n g desp i t e t he u n f o r t u n a t e 
absence of any new leads , a n d which would be kept open unt i l t he 
app l i can t ' s b r o t h e r was found - they also cons idered tha t it could no t 
be expec t ed of t h e m to concede , over and above the c o m m i t m e n t s 
u n d e r t a k e n in the i r un i l a t e r a l dec l a ra t ion , t ha t all violat ions a l leged by 
the app l ican t had occu r red . T h e G o v e r n m e n t ' s u n i l a t e r a l dec l a ra t ion 
could not , the re fore , be i n t e r p r e t e d as en ta i l ing any admiss ion of 
responsibi l i ty or liability for t he viola t ion(s) of the Conven t i on al leged by 
the app l i can t . C o n s e q u e n t l y , t he p a y m e n t r e fe r red to in t he un i l a t e r a l 
dec l a ra t ion was of an ex gratia n a t u r e . 

3. Third-party submissions by Amnesty International 

72. A m n e s t y I n t e r n a t i o n a l s u b m i t t e d t h a t " respec t for h u m a n r igh t s 
as def ined in the C o n v e n t i o n " , r e fe r red to in Art ic le 37 § 1 of t he 
Conven t ion , r e q u i r e d tha t the c i r c u m s t a n c e s of the d i s a p p e a r a n c e of 
a person a n d a l l ega t ions of d e a t h or t o r t u r e be subject to a p r o m p t , 
i n d e p e n d e n t a n d effective inves t iga t ion by the d o m e s t i c au tho r i t i e s 
enab l ing those affected to know wha t h a d h a p p e n e d a n d enab l ing the 
au tho r i t i e s of the S t a t e conce rned to identify a n d p rosecu te those 
respons ib le . Un less such m e a s u r e s were u n d e r t a k e n , it could not be 
concluded tha t it was no longer jus t i f ied to con t inue t he e x a m i n a t i o n of 
an appl ica t ion . 
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73. S t r ik ing an appl ica t ion ou t u n d e r Art ic le 37 § 1 of t he Conven t ion 
on the sole basis of an u n d e r t a k i n g by a r e s p o n d e n t S t a t e to improve 
p r o c e d u r e s in fu tu re wi thou t a n a c k n o w l e d g m e n t of liability and wi thou t 
provid ing a n effective r e m e d y wi th in t he m e a n i n g of Art ic le 13 of the 
Conven t i on in the pa r t i cu l a r case conce rned would, in t he opinion of 
A m n e s t y I n t e r n a t i o n a l , f u n d a m e n t a l l y u n d e r m i n e respec t for h u m a n 
r igh ts and be perce ived, in cases conce rn ing d i s a p p e a r e d pe r sons , as 
condon ing a c o n t i n u i n g violat ion of the individual app l i can t ' s h u m a n 
r igh t s . 

B. T h e C o u r t ' s a s s e s s m e n t 

74. T h e C o u r t observes at t he ou t se t t h a t a d is t inc t ion m u s t be d r a w n 
b e t w e e n , on the one h a n d , dec l a r a t i ons m a d e in the con tex t of str ict ly 
confident ia l f r i end ly-se t t l ement p roceed ings and , on t he o the r , un i l a t e ra l 
dec l a ra t ions - such as the one at issue - m a d e by a r e s p o n d e n t Govern­
m e n t in publ ic and adver sa r i a l p roceed ings before the C o u r t . In 
accordance wi th Art ic le 38 § 2 of the Conven t ion and Rule 62 § 2 of the 
Rules of C o u r t , t he C o u r t will p roceed on the basis of the G o v e r n m e n t ' s 
u n i l a t e r a l dec l a r a t i on a n d the p a r t i e s ' observa t ions s u b m i t t e d outs ide the 
f r amework of f r i end ly-se t t l ement nego t i a t ions , a n d will d i s r e g a r d the 
p a r t i e s ' s t a t e m e n t s m a d e in the con tex t of exp lor ing the possibi l i t ies for 
a fr iendly s e t t l e m e n t of the case and the reasons why the p a r t i e s were 
unab le to ag r ee on the t e r m s of a friendly s e t t l e m e n t . 

75. T h e C o u r t cons iders t h a t , u n d e r ce r t a in c i r c u m s t a n c e s , it m a y be 
a p p r o p r i a t e to s t r ike ou t a n appl ica t ion u n d e r Art ic le 37 § 1 (c) of the 
Conven t ion on the basis of a u n i l a t e r a l dec l a r a t i on by the r e sponden t 
G o v e r n m e n t even if the app l ican t wishes t he e x a m i n a t i o n of the case to 
be con t inued . It will, however , d e p e n d on the p a r t i c u l a r c i r cums tances 
w h e t h e r the un i l a t e r a l dec l a r a t i on offers a sufficient basis for finding 
t h a t respec t for h u m a n r igh ts as defined in the C o n v e n t i o n does not 
recjuire t he C o u r t to con t inue its e x a m i n a t i o n of t he case (Art icle 37 § 1 
in Jine). 

76. Re levan t factors in this respec t include t he n a t u r e of the 
compla in t s m a d e , w h e t h e r the issues ra ised a r e c o m p a r a b l e to issues 
a l ready d e t e r m i n e d by the C o u r t in previous cases , t he n a t u r e and scope 
of any m e a s u r e s t a k e n by the r e s p o n d e n t G o v e r n m e n t in t he con tex t of 
the execu t ion of j u d g m e n t s de l ivered by the C o u r t in any such previous 
cases , a n d the impac t of t he se m e a s u r e s on t he case a t issue. It m a y also 
be m a t e r i a l w h e t h e r the facts a r e in d i spu t e b e t w e e n the p a r t i e s , and , if so, 
to w h a t e x t e n t , and w h a t p r i m a facie ev iden t ia ry va lue is to be a t t r i b u t e d 
to t he p a r t i e s ' submiss ions on the facts. In t h a t connec t ion it will be of 
significance w h e t h e r the C o u r t itself has a l r eady t a k e n evidence in the 
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case for t he pu rposes of e s tab l i sh ing d i spu t ed facts. O t h e r re levan t factors 
m a y inc lude the ques t i on of w h e t h e r in the i r u n i l a t e r a l dec l a r a t i on 
t h e r e s p o n d e n t G o v e r n m e n t have m a d e any admiss ion(s ) in r e l a t ion to 
t he a l leged violat ions of t h e Conven t i on and , if so, t he scope of such 
admiss ions and the m a n n e r in which they in tend to provide r ed re s s to 
t he app l i can t . As to t he l a s t - m e n t i o n e d poin t , in cases in which it is 
possible to e l im ina t e the effects of an a l leged viola t ion (as, for e x a m p l e , 
in some p rope r ty cases) a n d the r e s p o n d e n t G o v e r n m e n t dec la re the i r 
r e ad ines s to do so, t he i n t e n d e d r ed re s s is m o r e likely to be r e g a r d e d as 
a p p r o p r i a t e for t he purposes of s t r ik ing out t he appl ica t ion , t he C o u r t , as 
a lways, r e t a i n i n g its power to r e s t o r e the appl ica t ion to its list as provided 
in Art ic le 37 § 2 of t he Conven t i on a n d Rule 44 § 5 of the Rules of C o u r t . 

77. T h e foregoing list is not i n t e n d e d to be exhaus t ive . D e p e n d i n g on 
t h e pa r t i cu l a r s of each case , it is conceivable t h a t f u r the r cons ide ra t ions 
m a y come in to play in t he a s s e s s m e n t of a u n i l a t e r a l dec l a r a t i on for the 
pu rpose s of Art ic le 37 § 1 (c) of the Conven t ion . 

78. As to w h e t h e r it would be a p p r o p r i a t e to s t r ike out t he p r e s e n t 
app l ica t ion on the basis of t he un i l a t e r a l dec l a ra t ion m a d e by the 
G o v e r n m e n t , t he C o u r t no tes in t he first place t h a t the facts a r e to a 
l a rge e x t e n t in d i spu t e b e t w e e n the pa r t i e s . T h e appl ican t c l a imed t h a t 
his b r o t h e r had been a b d u c t e d in 1994 by, or at least wi th t he connivance 
of, S t a t e a g e n t s , t h a t he had s u b s e q u e n t l y b e e n d e t a i n e d a t t he h a n d s of 
t he S t a t e , a n d t h a t no effective d o m e s t i c inves t iga t ion had b e e n conduc t ed 
in to those c la ims or in to t he a l leged s igh t ing of his b r o t h e r on television in 
2000 by re la t ives . Accord ing to t he G o v e r n m e n t , t he abduc t ion and 
d i s a p p e a r a n c e of t he app l i can t ' s b r o t h e r - inc lud ing the a l lega t ions 
m a d e by re la t ives aga ins t two g e n d a r m e s a n d a vil lage g u a r d , and the 
s u b s e q u e n t a l leged s igh t ing of the app l i can t ' s b r o t h e r on television - did 
indeed form t h e subject of effective and ongoing inves t iga t ions by the 
c o m p e t e n t a u t h o r i t i e s , a lbei t w i thou t any t ang ib le r esu l t s to d a t e . 

79. Secondly, a l t h o u g h the G o v e r n m e n t on t he one h a n d a g r e e d to 
s t a t e , in t he i r u n i l a t e r a l dec l a ra t ion , t h a t u n r e c o r d e d dep r iva t ions of 
l iber ty and insufficient inves t iga t ions in to a l lega t ions of d i s a p p e a r a n c e , 
"such as in t h e p r e s e n t case" (see p a r a g r a p h 69 above) , cons t i t u t ed 
violat ions of Ar t ic les 2, 5 and 13 of t h e Conven t ion , on the o t h e r h a n d 
they s u b s e q u e n t l y m a d e firm submiss ions to the effect t h a t t he i r uni­
l a t e r a l dec l a ra t ion could in no way be i n t e r p r e t e d as en ta i l i ng any 
admiss ion of responsibi l i ty or l iabili ty for any violat ion of t he Conven t i on 
a l leged by the p r e s e n t app l i can t , w h o m a d e c o m p l a i n t s u n d e r Ar t ic les 2, 3 , 
5, 6, 8, 13, 14, 18, 34 a n d 38 of the Conven t i on . T h e G o v e r n m e n t t he reby 
n e g a t e d the admiss ion of l iabili ty con ta ined in the i r dec l a ra t ion . 

80. Thi rd ly , t he C o u r t cons iders t h a t Akman, c i ted above, a n d the 
un i l a t e r a l dec l a ra t ion m a d e in t h a t case differ from the p r e s e n t case and 
the p r e s e n t un i l a t e r a l dec l a r a t i on in a n u m b e r of crucia l r e spec t s . 
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81 . To begin with, it was not d i spu t ed b e t w e e n the pa r t i e s in Akman 

t h a t t he app l ican t ' s son had been killed by T u r k i s h secur i ty forces. T h e 

p a r t i e s only d i s ag reed as to w h e t h e r t he secur i ty forces h a d ac t ed in 

l eg i t ima t e self-defence or w h e t h e r t he kill ing had re su l t ed from the 

excessive use of force by the secur i ty forces. 

F u r t h e r m o r e , in the i r un i l a t e r a l dec l a r a t i on - s u b m i t t e d short ly before 

the C o u r t was abou t to t ake evidence itself - t he G o v e r n m e n t a d m i t t e d a 

violat ion of Art ic le 2 of t he Conven t i on by conced ing t h a t the app l ican t ' s 

son had d ied as a resu l t of the use of excessive force n o t w i t h s t a n d i n g 

d o m e s t i c legis la t ion. 

In add i t ion , the G o v e r n m e n t u n d e r t o o k to issue a p p r o p r i a t e 

ins t ruc t ions and to adop t all necessary m e a s u r e s to e n s u r e t h a t t he r ight 

to life ( g u a r a n t e e d by Art ic le 2) - inc luding the obl iga t ion to ca r ry out 

effective inves t iga t ions - would be r e spec t ed in the fu ture and , in this 

connec t ion , re fe r red to new legal and a d m i n i s t r a t i v e m e a s u r e s adop ted 

recent ly , which they said had a l ready resu l t ed in a r educ t ion of d e a t h s 

in c i r c u m s t a n c e s s imi la r to t h a t of the app l i can t ' s son. T h e Govern­

m e n t fu r the r u n d e r t o o k to coope ra t e wi th t he C o m m i t t e e of Min i s t e r s in 

its supervis ion of the execut ion of t he C o u r t ' s j u d g m e n t s in this and 

s imi lar cases in o r d e r to e n s u r e t h a t i m p r o v e m e n t s would be m a d e in 

this con tex t , and to provide t he app l ican t r ed res s in t he form of a 

p a y m e n t of 85,000 pounds s te r l ing . 

Finally, as the C o u r t had a l r eady specified t he n a t u r e and e x t e n t of the 

obl iga t ions a r i s ing u n d e r t he Conven t i on for the r e s p o n d e n t S t a t e in cases 

of a l leged unlawful killings by secur i ty forces in var ious o t h e r appl ica t ions 

it had previously dec ided , it could be sat isf ied tha t respec t for h u m a n 

r igh ts as def ined in t he Conven t i on did not w a r r a n t a c o n t i n u a t i o n of the 

e x a m i n a t i o n of the app l ica t ion . 

82. In t he opinion of t he C o u r t , an u n d i s p u t e d killing by secur i ty forces 

w h e r e the r e sponden t G o v e r n m e n t have a d m i t t e d tha t this was the resul t 

of the use of excessive force in violat ion of Art ic le 2 of t h e Conven t ion 

canno t be c o m p a r e d to t he unreso lved d i s a p p e a r a n c e of a pe r son af ter an 

abduc t ion al legedly by, or wi th the a l leged connivance of, S t a t e a g e n t s . In 

Akman, c i ted above, fu r the r inves t iga t ion of the facts e i the r by domes t i c 

au tho r i t i e s or by the C o u r t was less p ress ing as t he r e s p o n d e n t S ta te 

had a l ready a s s u m e d liability for the ki l l ing u n d e r Art ic le 2 of the 

Conven t ion . Moreover , in connec t ion wi th the execu t ion - supervised 

by the C o m m i t t e e of Min i s t e r s - of previous j u d g m e n t s of t he C o u r t in 

several s imi la r cases w h e r e t he C o u r t had found T u r k e y to be in b reach 

of its obl iga t ions u n d e r t h e C o n v e n t i o n , t he G o v e r n m e n t had a l ready 

a d o p t e d or u n d e r t a k e n to adop t specific m e a s u r e s des igned to p reven t in 

fu tu re t he s h o r t c o m i n g s ident if ied by the C o u r t . 

83 . In t he p r e s e n t case , however , the un i l a t e r a l d e c l a r a t i o n m a d e by 

the G o v e r n m e n t does not a d e q u a t e l y a d d r e s s t he app l i can t ' s gr ievances 
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u n d e r the Conven t ion . No re fe rence is m a d e to any m e a s u r e s to dea l wi th 
his specific compla in t s , the G o v e r n m e n t mere ly u n d e r t a k i n g a g e n e r a l 
obl igat ion t o p u r s u e t he i r efforts t o p r even t fu tu re d i s a p p e a r a n c e s , 
w i thou t r ega rd to w h a t p e r t i n e n t and prac t icab le m e a s u r e s migh t be 
called for in this pa r t i cu l a r case . 

84. T h e C o u r t accepts tha t a full admiss ion of liability in respec t of an 
app l i can t ' s a l lega t ions u n d e r t he Conven t i on canno t be r e g a r d e d as a 
condi t ion sine qua non for t he C o u r t ' s be ing p r e p a r e d to s t r ike an 
app l ica t ion ou t on the basis of a u n i l a t e r a l d e c l a r a t i o n by a r e s p o n d e n t 
G o v e r n m e n t . However , in cases conce rn ing persons who have dis­
a p p e a r e d or have b e e n killed by u n k n o w n p e r p e t r a t o r s and w h e r e t h e r e 
is p r i m a facie evidence in t he case file s u p p o r t i n g a l lega t ions t h a t t he 
d o m e s t i c inves t iga t ion fell shor t of wha t is necessary u n d e r the 
Conven t ion , a un i l a t e r a l d e c l a r a t i o n should at the very least con ta in 
a n admiss ion t o t h a t effect, c o m b i n e d wi th a n u n d e r t a k i n g by t h e 
r e sponden t G o v e r n m e n t to conduc t , u n d e r t he supervis ion of t he 
C o m m i t t e e of Min i s t e r s in the con tex t of t he l a t t e r ' s du t i e s u n d e r 
Art ic le 46 § 2 of t he C o n v e n t i o n , an inves t iga t ion tha t is in full 
compl iance wi th t he r e q u i r e m e n t s of the Conven t i on as def ined by 
the C o u r t in previous s imi la r cases (see, for e x a m p l e , Kurt v. Turkey, 
j u d g m e n t of 25 M a y 1998, Reports of Judgments and Decisions 1998-III; Cakia 
v. Turkey [ G C ] , no. 23657/94, E C H R 1999-IV; Ertak v. Turkey, no. 20764/92, 
E C H R 2000-V; Timurtas v. Turkey, no. 23531/94, E C H R 2000-VI; and Taj 
v. Turkey, no. 24396/94, 14 N o v e m b e r 2000) . 

85. As t he u n i l a t e r a l dec l a r a t i on m a d e by the G o v e r n m e n t in the 
p re sen t case con ta ins n e i t h e r a n y such admiss ion nor any such u n d e r ­
t ak ing , respec t for h u m a n r igh t s r e q u i r e s t h a t t h e e x a m i n a t i o n of t he 
case be p u r s u e d p u r s u a n t to the final s en t ence of Art ic le 37 § 1 of the 
Conven t ion . Accordingly, t he app l ica t ion canno t be s t ruck out u n d e r sub­
p a r a g r a p h (c) of Art ic le 37 § 1 of the Conven t i on since the dec l a r a t i on 
offers a n insufficient basis for ho ld ing tha t it is no longer jus t i f ied to 
con t inue the e x a m i n a t i o n of the app l ica t ion . 

86. In conclus ion, t h e C o u r t re jects the G o v e r n m e n t ' s r e q u e s t to s t r ike 
t he appl ica t ion out u n d e r Art ic le 37 § 1 (c) of the Conven t i on and will 
accordingly p u r s u e its e x a m i n a t i o n of t he mer i t s of t he case . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Rejects by s ix teen votes to one t he G o v e r n m e n t ' s r eques t to s t r ike t he 
appl ica t ion out of the list; 

2. Decides by s ix teen votes to one to p u r s u e t he e x a m i n a t i o n of the m e r i t s 
of t h e case ; and accordingly 
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reserves the fu r the r p r o c e d u r e and delegates to the P re s iden t of t he C o u r t 
t he power to fix the s a m e if need be. 

Done in Engl i sh and in F r e n c h , a n d de l ivered at a public h e a r i n g in the 
H u m a n Righ t s Bui ld ing, S t r a sbou rg , on 6 M a y 2003. 

Luzius WILDHABER 
Pres iden t 

Pau l MAHONEY 
R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n and Rule 74 § 2 of 
the Rules of C o u r t , t he following s e p a r a t e opinions a re a n n e x e d to this 
j u d g m e n t : 

(a) concu r r i ng opinion of M r Ress ; 
(b) jo in t c o n c u r r i n g opinion of Sir Nicolas B r a t z a , Mrs T u l k e n s and 

Mrs Vajic; 
(c) d i s sen t ing opinion of M r GolciikliA. 

L . W . 

P . J .M. 
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C O N C U R R I N G O P I N I O N O F J U D G E R E S S 

1. I fully ag ree wi th t h e j u d g m e n t in this case bu t would like to add 

some fu r the r exp l ana t i ons of my vote , r e l a t i n g to fu tu re d e v e l o p m e n t of 

t he i n t e r p r e t a t i o n of Ar t ic le 37 § 1 (c) a n d Ar t ic le 37 § 1 in fine. 

A m o n g the re levan t factors the C o u r t re fe r red to in p a r a g r a p h 76 of the 

j u d g m e n t , it m e n t i o n e d t h e ques t i on w h e t h e r t he G o v e r n m e n t have m a d e 

any admiss ion in r e l a t ion to t h e a l leged viola t ion of the C o n v e n t i o n in 

the i r u n i l a t e r a l dec l a ra t ion a n d the m a n n e r in which they i n t e n d to 

provide r ed re s s to the app l i can t . In connec t ion wi th e l imina t ion of t he 

effects of an a l leged violat ion, the C o u r t q u o t e d , as an e x a m p l e , p r o p e r t y 

cases . Bu t a n u n d e r t a k i n g to e l im ina t e t he effects of an a l leged violat ion is 

even m o r e likely a n d u r g e n t in o the r typical s i tua t ions , as for in s t ance 

fai lure to m e e t t he r e q u i r e m e n t of a fair p r o c e d u r e u n d e r Art ic le 6 § 1, 

whe re redress migh t t ake t he form of reopening the domestic proceedings 

before a na t i ona l t r i buna l . T h e r e a r e q u i t e a n u m b e r of o t h e r e x a m p l e s 

whe re a u n i l a t e r a l dec l a r a t i on to t h e effect t h a t a r e s p o n d e n t Gove rn ­

m e n t a d m i t the a l leged violat ion of t he Conven t i on a n d u n d e r t a k e to 

afford r ed res s in a m a n n e r which e l im ina t e s the effects of t he viola t ion 

m a y be accep tab le u n d e r Art ic le 37 § 1 in fine. 

2. As t he C o u r t has u n d e r l i n e d in p a r a g r a p h 84 of t he j u d g m e n t , afull 

admission of liability in respec t of a n app l i can t ' s a l l ega t ion u n d e r t he 

C o n v e n t i o n c a n n o t be r e g a r d e d as a condi t ion sine qua non for t he C o u r t ' s 

be ing p r e p a r e d to s t r ike a n app l ica t ion ou t on t he basis of a u n i l a t e r a l 

dec l a r a t i on by a r e s p o n d e n t G o v e r n m e n t . O t h e r w i s e , few G o v e r n m e n t s 

would be p r e p a r e d to m a k e such u n i l a t e r a l dec l a r a t i ons u n d e r Ar t ic le 37 

§ 1 in fine. 

T h e C o u r t ' s s t a t e m e n t , in my view, should not be i n t e r p r e t e d in the 

sense t h a t even t h o u g h a full admiss ion of l iabili ty need not be inc luded 

in a u n i l a t e r a l dec l a ra t ion , such a d e c l a r a t i o n m u s t inc lude at least 

some admiss ion of fault . In cases of highly d i spu t ed facts, it s e e m s to 

be i n a p p r o p r i a t e to expect t h a t the pa r t i e s ag r ee as to the facts a n d 

f u r t h e r m o r e t h a t the G o v e r n m e n t m a k e an admiss ion of liability. In this 

s i tua t ion t he C o u r t , if t he c i r c u m s t a n c e s so ind ica te , can come to t he 

conclusion t h a t t h e r e was a violat ion of t he p rocedu ra l r e q u i r e m e n t s of 

Art ic le 2 a n d / o r Art ic le 3 because of t he lack of an effective inves t iga t ion . 

If this c a n n o t be es tab l i shed , t h e n the C o u r t could t ake evidence on its 

own, if t h e r e a r e sufficient p rospec t s of success in such a mission. If this 

is not t he case , t h e n in a s i t ua t ion of d i s p u t e d facts the case has to be 

dec ided on t h e basis of t he burden of proof. In s i tua t ions w h e r e persons 

have b e e n a b d u c t e d a n d possibly killed by unknown people it is for t h e 

applicant to es tab l i sh beyond r ea sonab l e d o u b t t h a t t he se people w e r e 

S t a t e a g e n t s a n d t h a t the i r ac t ion was the re fo re i m p u t a b l e to the S t a t e . 



TAHSIN AGAR v. TURKEY JUDGMENT (PRELIMINARY ISSUE) - 27 
CONCURRING OPINION OF JUDGE RESS 

If th is can be es tab l i shed , t h e n the b u r d e n of proof would shift to t he State 
which has to provide in fo rmat ion abou t t he w h e r e a b o u t s a n d fate of the 
d i s a p p e a r e d person (see Tanrikulu v Turkey [ G C ] , no. 23763/94, §§ 94-99, 
E C H R 1999-rV, and Sarh v. Turkey, no . 24490/94, 22 M a y 2001) . 

3. A S t a t e may , for different r easons , be p r e p a r e d to m a k e a u n i l a t e r a l 
proposa l to resolve a case even if t he facts a r e highly d i s p u t e d a n d 
t h e b u r d e n of proof falls o n t he app l ican t o r w h e r e th is is a t least 
con t rovers ia l (see t he a r g u m e n t as to the evidence a n d the specific 
c i r c u m s t a n c e s of t h e case in p a r a g r a p h s 97 and 98 of Tanrikulu, c i ted 
above) . T h e S t a t e migh t neve r the l e s s be p r e p a r e d to propose ex gratia 
redress u n d e r t he se c i r c u m s t a n c e s w i thou t any admiss ion of 
responsibi l i ty j u s t to get the case resolved. Such a reso lu t ion is in t he 
i n t e r e s t s of h u m a n r igh t s , in p a r t i c u l a r if t he ques t ion of t he b u r d e n of 
proof can be cons idered as be ing cont rovers ia l . I would the re fo re not 
hes i t a t e to say tha t in such a case respec t for h u m a n r igh ts wi th in t he 
m e a n i n g of Art ic le 37 § \ in fine does not necessar i ly r e q u i r e fu r the r 
e x a m i n a t i o n of the app l ica t ion . 

4. It is t r u e t h a t in the p r e s e n t case t h e r e were p r i m a facie indica t ions 
s u p p o r t i n g t he a l l ega t ion t h a t t he domes t i c inves t iga t ion fell shor t of 
w h a t is necessary u n d e r the p r o c e d u r a l obl iga t ions a r i s ing from the 
Conven t ion . T h e r e f o r e a s t a t e m e n t to t he effect t h a t m o r e should have 
been done in this inves t iga t ion a n d an indica t ion of the precise m e a n s 
to be envisaged in the fu ture have r ight ly b e e n r e q u i r e d by the C o u r t . 
Bu t t h e r e a re a n d will be o t h e r s i tua t ions w h e r e even such p r i m a facie 
indica t ions do not exist and w h e r e , in my opinion, a un i l a t e r a l dec la ra ­
t ion w i thou t an admiss ion of l iabili ty migh t neve r the le s s be accep tab le 
u n d e r Art ic le 37 § 1 (c) a n d Art ic le 37 § 1 in fine. 
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J O I N T C O N C U R R I N G O P I N I O N O F J U D G E S 
S i r N i c o l a s B R A T Z A , T U L K E N S A N D V A J I C 

(Translation) 

While we a re fully in a g r e e m e n t with the C o u r t ' s decision to reject the 
G o v e r n m e n t ' s r eques t to s t r ike the appl ica t ion out of the list, we should 
neve r the l e s s like to express a more gene ra l r ese rva t ion abou t t he novel 
p r o c e d u r e of s t r ik ing ou t (Article 37 § 1 (c)) on the basis of a un i l a t e r a l 
dec l a r a t i on by the r e s p o n d e n t G o v e r n m e n t even t h o u g h the appl ican t 
wishes t he e x a m i n a t i o n of t he mer i t s of his case to be c o n t i n u e d . 

In ou r opinion, such a p r o c e d u r e m u s t r e m a i n an excep t iona l one and , 
in any even t , c a n n o t be used t o c i r cumven t t he app l i can t ' s oppos i t ion t o a 
friendly s e t t l e m e n t . 

A careful a n d t h o r o u g h e x a m i n a t i o n is the re fore necessa ry in each 
individual case . T h a t be ing so, we do not cons ider it wise in p a r a g r a p h 76 
of the j u d g m e n t , w h e r e t he C o u r t ind ica tes in g e n e r a l t e r m s the kind of 
factors t h a t m a y be t a k e n in to account , to give t he e x a m p l e of ce r t a in 
cases w h e r e t he r ed re s s p roposed by the G o v e r n m e n t would be m o r e 
likely to be r e g a r d e d as a p p r o p r i a t e for the purposes of s t r ik ing out the 
appl ica t ion . 
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D I S S E N T I N G O P I N I O N O F J U D G E G O L C U K L U 

(Translation) 

To my reg re t , I a m u n a b l e to jo in t he major i ty in re jec t ing the 
G o v e r n m e n t ' s r e q u e s t to s t r ike t he p re sen t app l ica t ion out of t h e list. 
T h e major i ty have also dec ided to p u r s u e the e x a m i n a t i o n of t he m e r i t s 
of the case a n d have accordingly reserved the fu r the r p rocedu re , a 
conclusion which I a m likewise unab le to suppor t . 

My reasons a re the following. 
1. By Art ic le 37 § 1 of the Conven t ion , t he C o u r t m a y a t any s tage of 

the p roceed ings decide to s t r ike an appl ica t ion out of its list of cases w h e r e 
t he c i r c u m s t a n c e s lead to one of the conclusions set out in s u b - p a r a g r a p h s 
(a) , (b) or (c) of t h a t provision. In pa r t i cu l a r , s u b - p a r a g r a p h (c) e m p o w e r s 
t he C o u r t to s t r ike out a case if "for any o t h e r r e a s o n es tab l i shed by the 
C o u r t , it is no longer jus t i f ied to con t inue t he e x a m i n a t i o n of the 
appl ica t ion" . 

2. T h u s , t he C o u r t (Second Sec t ion) , af ter e x a m i n i n g carefully the 
t e r m s of the G o v e r n m e n t ' s u n i l a t e r a l dec l a r a t i on (T.A. v. Turkey ( s t r ik ing 
ou t ) , no. 26307/95, § 60, 9 Apri l 2002), cons ide red - hav ing r ega rd to the 
n a t u r e of t h e admiss ions con ta ined in the dec la ra t ion and the scope and 
e x t e n t of the var ious u n d e r t a k i n g s re fe r red to t he r e in , t o g e t h e r wi th the 
a m o u n t of c o m p e n s a t i o n p roposed - t h a t it was no longer jus t i f ied to 
con t inue the e x a m i n a t i o n of the appl ica t ion (Article 37 § 1 (c)) a n d tha t 
t he appl ica t ion should accordingly be s t ruck out of t he list (ibid., §§ 64 and 
66). I ag r ee en t i re ly wi th t h a t conclusion. 

3. Subsequen t ly , at t he h e a r i n g of 29 J a n u a r y 2003 before the G r a n d 
C h a m b e r , the G o v e r n m e n t a g r e e d to a m e n d the i r un i l a t e r a l dec la ra t ion 
in acco rdance wi th the proposal s u b m i t t e d to t h e m by in se r t i ng t he words 
"such as in t he p r e s e n t c a se" in the four th p a r a g r a p h , t h e r e b y c h a n g i n g 
the re levan t s e n t e n c e to: "It is accep ted t h a t u n r e c o r d e d depr iva t ions of 
l iber ty and insufficient inves t iga t ions in to a l l ega t ions of d i s a p p e a r a n c e , 
such as in the present case, c o n s t i t u t e violat ions of Ar t ic les 2, 5 a n d 13 of the 
C o n v e n t i o n " ( emphas i s added ) (see p a r a g r a p h 69 of the j u d g m e n t ) . 

4. Moreover , in the fifth p a r a g r a p h of the i r dec l a ra t ion t he Govern ­
m e n t s t a t e d : "... t he supervis ion by the C o m m i t t e e of Min i s t e r s of 
t h e execu t ion of C o u r t j u d g m e n t s conce rn ing T u r k e y in this and s imilar 
cases is an a p p r o p r i a t e m e c h a n i s m for e n s u r i n g t h a t i m p r o v e m e n t s will 
be m a d e in th is con tex t . T o this end, necessa ry coopera t ion in this 
process will con t i nue to t ake place. ..." T h e G o v e r n m e n t thus fully 
acknowledged and a s s u m e d the r e s p o n d e n t S t a t e ' s l iabili ty u n d e r the 
Conven t ion . Accordingly, t he a l leged differences which the major i ty 
perceived be tween Akman v. Turkey and the p r e s e n t case in r e a c h i n g the 
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oppos i te conclusion a re wholly i r re levan t because , as I have j u s t ind ica ted , 
in m a k i n g the addi t ion to the four th p a r a g r a p h the G o v e r n m e n t clearly 
a d m i t t e d liability (see p a r a g r a p h s 80 to 83 of the p re sen t j u d g m e n t , a n d 
also the following j u d g m e n t s : Akman v. Turkey ( s t r ik ing ou t ) , no. 37453/97 , 
E C H R 2001-VI; Haran v. Turkey ( s t r ik ing ou t ) , no. 25754/94, 26 M a r c h 
2002; a n d Togcu v. Turkey ( s t r ik ing ou t ) , no. 27601/95 , 9 Apri l 2002. 

5. However , the major i ty of t he C o u r t , d i s r ega rd i n g the fact t h a t only 
the official w r i t t e n dec l a r a t i on s u b m i t t e d to t he C o u r t is a u t h o r i t a t i v e a n d 
d r a w i n g unjust i f ied inferences , expressed the oppos i te view a n d re jec ted 
t he G o v e r n m e n t ' s r eques t to s t r ike the appl ica t ion out of t he list u n d e r 
Art ic le 37 § 1 (c) of t he Conven t i on . T h a t is a conclusion which I a m 
unab le to s h a r e . 

6. In t he p r e s e n t case , it s eems to m e t h a t the re fe r ra l to the G r a n d 
C h a m b e r is m o r e akin to an appea l on poin ts of law t h a n to a n o rd ina ry 
appea l . For t h a t reason , I do not r e g a r d t he p re sen t j u d g m e n t as a n 
in te r locu to ry decis ion. Accordingly, a f ter re jec t ing the G o v e r n m e n t ' s 
r e q u e s t (in o t h e r words , af ter q u a s h i n g the Second Sect ion 's j u d g m e n t ) , 
t he G r a n d C h a m b e r should have r e m i t t e d the case - for a fresh 
e x a m i n a t i o n of t h e mer i t s - to the sect ion whose j u d g m e n t it had j u s t set 
as ide ins tead of reserv ing the fu r the r p r o c e d u r e wi th a view to p u r s u i n g 
the e x a m i n a t i o n of the m e r i t s of t he case . 



T A H S Î N A C A R c. T U R Q U I E 
(Requête ri 26307/95) 

G R A N D E C H A M B R E 

A R R Ê T D U 6 M A I 2 0 0 3 ' 

( Q u e s t i o n p r é l i m i n a i r e ) 

1. A r r ê t r e n d u p a r la G r a n d e C h a m b r e à la s u i t e d u r e n v o i d e l ' a f fa i re d e v a n t e l le e n 

a p p l i c a t i o n d e l ' a r t i c l e 43 d e la C o n v e n t i o n . 
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SOMMAIRE1 

Question de savoir si une requête peut être rayée du rôle sur la base d'une 
déclaration unilatérale du Gouvernement 

Article 37 § 1 c) 

Radiation de requêtes - Question de savoir si une requête peut être rayée du rôle sur la base 
d'une déclaration unilatérale du Gouvernement - Confidentialité des déclarations faites dans 
le cadre des négociations en vue d'un règlement amiable - Facteurs à prendre en compte pour dire 
s'ily a lieu de rayer une affaire du rôle sur la base d'une déclaration unilatérale — Nature des 
griefs - Question de savoir si les points litigieux ont été examinés antérieurement par la Cour -
Mesures prises pour exécuter de précédents arrêts - Mesure dans laquelle les faits prêtent à 
controverse et existence de commencements de preuve - Portée des aveux et mesures de redresse­
ment proposées 

* 
* * 

Le frère du requérant fut enlevé en 1994 par deux hommes en civil se prétendant 
policiers el a disparu depuis. Le requérant et sa famille ont adressé des requêtes et 
plaintes aux autorités, mais en vain. En janvier 1997, le comité administratif de la 
province décida de ne pas poursuivre deux gendarmes et un garde de village. 
Plusieurs des proches du requérant ont déclaré avoir vu en 2000 le frère de l'inté­
ressé à la télévision parmi un groupe d'hommes qui avaient été appréhendés. Les 
autorités de poursuite ont affirmé que l'individu en question, quoique portant un 
nom similaire, n'était pas le frère du requérant. 

En août 2001, le Gouvernement avait soumis à la Cour une déclaration par 
laquelle il offrait de verser à titre gracieux au requérant la somme de 70 000 livres 
sterling couvrant le dommage matériel et moral éventuellement subi ainsi que les 
frais, et il déclara regretter la survenance des actes qui avaient conduit à 
l'introduction de la requête, en particulier la disparition du frère du requérant et 
l'angoisse causée à sa famille. Il reconnaissait en outre que les privations de liberté-
non enregistrées et les investigations insuffisantes menées sur les cas de 
disparitions alléguées emportaient violation de la Convention; il s'engageait à 
édicter des instructions appropriées et à adopter toutes les mesures nécessaires 
pour assurer à l'avenir un enregistrement complet et détaillé de toutes les 
privations de liberté et la conduite d'investigations effectives sur toute allégation 
de disparition. Sur cette base, la requête fut rayée du rôle par un arrêt du 9 avril 
2002, nonobstant la demande par laquelle le requérant priait la Cour de 
poursuivre l'examen de l'affaire. 

1. R é d i g e p a r le g re f f e , il ne lie p a s la C o u r . 
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1. Objet du litige : la Cour a plénitude de juridiction pour examiner l'affaire telle 
qu'elle a été déclarée recevable, mais elle juge devoir limiter l'objet de son 
examen, à ce stade de la procédure et sans préjuger le fond, à la question de 
savoir si la déclaration unilatérale déposée par le Gouvernement constitue une 
base suffisante pour dire qu'il ne se justifie plus de poursuivre l 'examen de la 
requête. 

2. Article 37 § 1 c) : la Cour prend pour base la déclaration unilatérale du 
Gouvernement et les observations déposées par les parties hors du cadre des 
négociations en vue d'un règlement amiable et fait abstraction des observations 
présentées dans ce cadre ainsi que des raisons pour lesquelles elles n'ont pas pu 
se mettre d'accord sur les termes de pareil règlement. Dans certaines 
circonstances, il peut être indiqué de rayer une requête du rôle sur la base d'une 
déclaration unilatérale même si le requérant souhaite que l'examen de l'affaire se 
poursuive. Ce seront toutefois les circonstances particulières de la cause qui 
permettront de déterminer si la déclaration unilatérale offre une base suffisante 
pour autoriser cette conclusion. Parmi les facteurs à prendre en compte figurent la 
nature des griefs, le point de savoir si les questions soulevées sont analogues à 
celles déjà tranchées par la Cour dans des affaires précédentes, la nature et la 
portée des mesures éventuellement prises dans le cadre de l'exécution des arrêts 
rendus dans ces affaires, et l'incidence de ces mesures sur l'affaire à l 'examen. Il y 
a peut-être aussi lieu de rechercher à quel degré les faits prêtent à controverse et 
quelle valeur probante il convient à première vue d'accorder aux observations 
que les parties leur ont consacrées; à ce propos, revêt de l'importance le point de 
savoir si la Cour a recueilli des dépositions. D'autres éléments sont à envisager: 
l 'ampleur des concessions faites dans la déclaration et les modalités du redresse­
ment que le Gouvernement entend fournir, et, selon les circonstances de chaque 
affaire, d'autres considérations peuvent entrer enjeu. En l'espèce, en premier lieu, 
les faits prêtent grandement à controverse. En second lieu, bien que le 
Gouvernement ait accepté d'ajouter dans la déclaration «comme [la disparition] 
en cause en l'espèce», à propos des privations de liberté non enregistrées et des 
investigations insuffisantes menées dans le cas de disparitions alléguées empor­
tant violation des articles 2, 5 et 13 de la Convention, il a indiqué par la suite 
catégoriquement que sa déclaration ne saurait en aucune manière s'interpréter 
comme une reconnaissance de quelque implication ou responsabilité que ce soit 
relativement à telle ou telle violation de la Convention alléguée par le requérant, 
réduisant ainsi à néant l'aveu de responsabilité que renfermait cette déclaration. 
Troisièmement, la déclaration se distingue sur plusieurs points fondamentaux de 
celle qui avait été faite dans l'affaire Akman c. Turquie, dans laquelle il ne prêtait 
pas à controverse que le fils du requérant avait été tué par les forces de l'ordre et 
où le Gouvernement avait concédé que la mort était résultée de l'usage d'une force 
excessive. Le Gouvernement avait de surcroît déjà adopté ou s'était engagé à 
adopter des mesures destinées à empêcher à l'avenir les manquements relevés 
par la Cour. En l'espèce, la déclaration ne traite pas de manière adéquate les 
doléances du requérant sur le terrain de la Convention: le Gouvernement ne fait 
état d'aucune mesure propre à répondre aux griefs spécifiques de l'intéressé, il se 
borne à s'engager de manière générale à poursuivre ses efforts pour prévenir 
désormais les disparitions, sans envisager les mesures pertinentes et réalisables 
qui pourraient s'imposer dans la présente affaire. Certes, on ne saurait 
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considérer comme une condition sine qua non, pour que la Cour soit prête à rayer 
une requête du rôle sur la base d'une déclaration unilatérale, que l'Etat défendeur 
reconnaisse pleinement sa responsabilité dans des affaires concernant des 
personnes disparues ou qui ont été tuées par des auteurs inconnus et lorsque 
figurent au dossier des commencements de preuve venant étayer les allégations 
selon lesquelles l'enquête menée sur le plan interne a été en deçà de ce que 
requiert la Convention, mais une déclaration unilatérale doit pour le moins 
renfermer une concession en ce sens, ainsi que l'engagement d 'entreprendre une 
enquête adéquate. Comme la déclaration en l'espèce ne renferme ni une telle 
concession ni un tel engagement, le respect des droits de l 'homme exige la 
poursuite de l'examen de l'affaire et la requête ne peut donc être rayée du rôle. 

Jurisprudence citée par la Cour 

Kurt c. Turquie, arrêt du 25 mai 1998, Recueil des arrêts et décisions 1998-III 
Çaha c. Turquie [GC], n" 23657/94, CEDH 1999-IV 
Ertak c. Turquie, n" 20764/92, CEDH 2000-V 
Timurtas c. Turquie, n° 23531/94, CEDH 2000-VI 
Tas c. Turquie, n" 24396/94, 14 novembre 2000 
Refah Partisi (Parti de la Prospérité) et autres c. Turquie [GC], n"s 41340/98, 41342/98, 
41343/98 et 41344/98, CEDH 2003-11 
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En l 'af fa ire T a h s i n A c a r c. T u r q u i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s i égean t en u n e G r a n d e 

C h a m b r e composée des j u g e s don t le nom s u i t : 

M M . L . WU.DHABT.R, président, 

C L . ROZAKIS, 

J . - P . COSTA, 

G. RESS, 

Sir Nicolas BRVTZA, 

M M . A. PASTOR RIDRUEJO, 

L . CAFLISCH, 

M " " " F . TULKENS, 

V . STRÂZNTCKÂ, 

M M . P . LORENZLN, 

M . FISCHBACH, 

M ™ N.VAJIC, 

M . M . PELLONPÀÀ, 

M N , C M . TSATSA-NIKOLOVSKA, 

M M . E . LEVITS, 

L . GARLICKI, 

F . GOLCÙKLÙJ 'U^ ad hoc, 

ainsi q u e d e M . P . J . MAHONEY, greffier, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 29 j a n v i e r et 2 avril 

2003, 
Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve u n e r e q u ê t e (n" 26307/95) d i r igée 

con t re la R é p u b l i q u e de T u r q u i e et don t un ressor t i s san t de cet E t a t , 

M. T a h s i n Acar («le r e q u é r a n t » ) , avait saisi la C o m m i s s i o n e u r o p é e n n e 

des Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 29 oc tobre 1994 en ve r tu de 

l 'ancien ar t ic le 25 de la C o n v e n t i o n de s auvega rde des Dro i t s de l ' H o m m e 

et des L i b e r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , Le r e q u é r a n t avai t 

ind iqué q u e la r e q u ê t e é ta i t i n t rodu i t e é g a l e m e n t au n o m de son frère, 

M e h m e t Sal im A c a r 1 . 

2. Le r e q u é r a n t , qu i avai t é t é a d m i s au bénéfice de l ' ass is tance 

j ud i c i a i r e , fut r e p r é s e n t é devan t la C o u r i n i t i a l emen t p a r M. P. Leach, 

avocat a t t a c h é au Projet ku rde pour les d ro i t s de l ' h o m m e , une 

associa t ion non g o u v e r n e m e n t a l e ayan t son s iège à Londres , puis 

pa r M. K. S t a r m e r , barrister au R o y a u m e - U n i . Le g o u v e r n e m e n t t u rc 

1. D a n s les d o c u m e n t s p r o d u i t s p a r les p a r t i e s , M e h m e t S a l i m A c a r e s t au s s i m e n t i o n n é sous 

les n o m s d e M e h m e t S a l i h A c a r ou M e h m e t S c l i m A c a r . 
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(«le G o u v e r n e m e n t » ) n 'avai t pas dés igné d ' agen t aux fins de la p r o c é d u r e 

d e v a n t la c h a m b r e qu i e x a m i n a d ' abo rd l 'affaire. Lor sque celle-ci a é t é 

dé fé rée à la G r a n d e C h a m b r e ( p a r a g r a p h e 10 c i -dessous) , il a n o m m é 

M. E. I§can et M. M. O z m e n en qua l i t é d ' a g e n t s . Dés igné pa r les in i t ia les 

T.A. p e n d a n t la p r o c é d u r e d e v a n t la c h a m b r e , le r e q u é r a n t a consen t i p a r 

la su i te à la d ivulga t ion de son iden t i t é . 

3. Le r e q u é r a n t a l légua i t en pa r t i cu l i e r q u e son frère , M e h m e t 

Sa l im Acar , avai t d i spa ru depu i s le 20 aoû t 1994, d a t e à l aque l le il avai t 

é t é enlevé pa r deux p e r s o n n e s non ident i f iées - p r é t e n d u m e n t des 

policiers en civil. Il se p la ignai t de l ' i l légali té et de la d u r é e excessive de 

la d é t e n t i o n de son frère , des mauva i s t r a i t e m e n t s et des ac tes de t o r t u r e 

q u e celui-ci a u r a i t subis p e n d a n t sa d é t e n t i o n et du fait q u ' o n ne lui a u r a i t 

pas d i spensé les soins m é d i c a u x don t il a u r a i t eu alors besoin . Le 

r e q u é r a n t se p la igna i t aussi que son frère eû t é t é privé de l ' ass is tance 

d ' un avocat et de tou t con tac t avec sa famil le . Il invoquai t les a r t ic les 2, 

3, 5, 6, 8, 13, 14, 18, 34 et 38 de la Conven t i on . 

4. La Commis s ion a déc la ré la r e q u ê t e recevable le 30 j u i n 1997 et l 'a 

t r a n s m i s e à la C o u r le 1 e r n o v e m b r e 1999, c o n f o r m é m e n t à l 'ar t ic le 5 § 3, 

d e u x i è m e p h r a s e , du Protocole n" 11 à la C o n v e n t i o n , car elle n ' e n avait 

pas achevé l ' e x a m e n à ce t t e d a t e . 

5. La r e q u ê t e a d ' abord é té a t t r i b u é e à la p r e m i è r e sect ion de la C o u r 

(ar t ic le 52 § 1 d u r è g l e m e n t ) . Au se in d e ce t t e sec t ion, la c h a m b r e appe l ée 

à e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t ion ) a é té cons t i t uée en 

appl ica t ion de l 'ar t icle 26 § 1 du r è g l e m e n t . M. R. T ü r m e n , j u g e élu au 

t i t r e d e la T u r q u i e , s ' é t an t d é p o r t é (ar t ic le 28 du r è g l e m e n t ) , le 

G o u v e r n e m e n t a dés igné M. F. Gölcüklü pour s iéger en qua l i t é de j u g e 

ad hoc. 

6. A p r è s avoir déc idé qu ' i l n 'y avai t pas lieu de ten i r une a u d i e n c e sur 

le fond (ancien ar t ic le 59 § 2 in fine du r è g l e m e n t ) , la c h a m b r e a invité les 

pa r t i e s à lui p r é s e n t e r pa r écri t des obse rva t ions f inales, faculté d o n t elles 

se sont t o u t e s d e u x p réva lues . Elles ont aussi envisagé la possibi l i té d 'un 

r è g l e m e n t a m i a b l e , mais leurs t en t a t i ve s n ' on t pas abou t i . 

7. P a r u n e l e t t r e du 27 aoû t 2001 , le G o u v e r n e m e n t a invité la C o u r à 

r ayer l 'affaire du rôle et a jo in t le t ex t e d ' u n e déc la ra t ion t e n d a n t à 

r é soud re les ques t ions soulevées pa r le r e q u é r a n t . Celui-ci a déposé des 

obse rva t ions éc r i t e s consac rées à la d e m a n d e du G o u v e r n e m e n t le 

17 d é c e m b r e 2001 . 

8. Aprè s la r e s t r u c t u r a t i o n g é n é r a l e des sect ions de la C o u r à c o m p t e r 

du I e r n o v e m b r e 2001 (ar t ic le 25 § 1 d u r è g l e m e n t ) , la r e q u ê t e a é t é 

a t t r i b u é e à la d e u x i è m e sect ion nouve l l emen t composée (ar t ic le 52 § 1 

du r è g l e m e n t ) . 

9. P a r un a r r ê t du 9 avril 2002 ( « l ' a r r ê t de c h a m b r e » ) la c h a m b r e a 

déc idé , p a r six voix con t re une , de rayer la r e q u ê t e du rôle c o n f o r m é m e n t 
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à l 'ar t icle 37 § 1 c) de la Conven t i on su r la base de la déc l a ra t ion 

un i l a t é r a l e du G o u v e r n e m e n t . 

10. Le 8 ju i l le t 2002, le r e q u é r a n t a d e m a n d é le renvoi de l 'affaire 

devan t la G r a n d e C h a m b r e (art icle 43 de la C o n v e n t i o n ) . Le 4 s e p t e m b r e 

2002, un collège de la G r a n d e C h a m b r e a déc idé d 'accuei l l i r sa d e m a n d e 

(ar t ic le 73 du r è g l e m e n t ) . 

11. La compos i t ion de la G r a n d e C h a m b r e a é té d é t e r m i n é e 

c o n f o r m é m e n t aux disposi t ions des a r t ic les 27 §§ 2 et 3 de la Conven t i on 

et 24 du r è g l e m e n t . 

12. Le r e q u é r a n t et le G o u v e r n e m e n t on t tous d e u x déposé un 

m é m o i r e sur l ' appl ica t ion de l 'ar t icle 37 de la Conven t i on en l 'espèce. En 

o u t r e , A m n e s t y I n t e r n a t i o n a l , que le p r é s i d e n t avai t a u t o r i s é e à i n t e rven i r 

dans la p r o c é d u r e écr i te (ar t ic les 36 § 2 de la C o n v e n t i o n et 61 § 3 du 

r è g l e m e n t ) , a p r é s e n t é des c o m m e n t a i r e s sur ce point en qua l i t é de 

p a r t i e i n t e r v e n a n t e . 

13. U n e a u d i e n c e sur la ques t ion d e l ' app l ica t ion de l 'ar t ic le 37 de la 

C o n v e n t i o n a eu lieu en public au Pala is des Dro i t s de l ' H o m m e à 

S t r a s b o u r g le 29 j a n v i e r 2003 (art icle 59 § 3 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 

La C o u r a e n t e n d u M . S t a r m e r et M . Ô z m e n en leurs in t e rven t ions 

ainsi q u ' e n leurs r éponses a u x q u e s t i o n s d e d i f férents j u g e s . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

14. Le r e q u é r a n t , né en 1970, rés ide à So l l en tuna (Suède ) . Les faits 

tels q u e p r é s e n t é s p a r les p a r t i e s à la p r o c é d u r e d e v a n t la c h a m b r e 

p e u v e n t se r é s u m e r c o m m e suit . 

M M . E. ISCAN, 

M . Ö Z M E N , 

H . M U T A F , 

M M E B . A R I , 

agent, 

coagent, 

conseillers ; 

- pour le requérant 

M M . K . STARMER, 

P . LOWNDS, 

M M C A. STOCK, 

conseils, 

conseillère. 
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A. L e s fa i t s t e l s q u e p r é s e n t é s p a r l e r e q u é r a n t 

15. Le frère du r e q u é r a n t , M e h m e t Sal im Acar , é ta i t f e rmier à A m b a r , 

un village du dis t r ic t de Bismil , d a n s le Sud-Est de la T u r q u i e . Le 20 aoû t 

1994, a lors q u e M e h m e t Sal im t ravai l la i t d a n s un c h a m p d e coton 

p r è s d ' A m b a r , u n e R e n a u l t b l anche ou gr ise , d é p o u r v u e de p l aques 

d ' i m m a t r i c u l a t i o n , s ' a r r ê t a . D e u x h o m m e s a r m é s en civil - se p r é t e n d a n t 

policiers - en s o r t i r e n t et i nv i t è ren t M e h m e t Sal im à les a c c o m p a g n e r 

p o u r les a ide r à t r ouve r un c e r t a i n c h a m p . M e h m e t Sal im re fusan t d e 

m o n t e r d a n s la vo i tu re , les deux h o m m e s le m e n a c è r e n t de leurs a r m e s . 

Ils lui p r i r en t a lors sa c a r t e d ' i den t i t é , lui a t t a c h è r e n t les m a i n s , lui 

b a n d è r e n t les yeux , lui a s s é n è r e n t des coups de po ing à la t ê t e et d a n s 

l ' e s tomac , le forcèrent à m o n t e r d a n s la vo i tu re et d é m a r r è r e n t . 

16. Le fils de M e h m e t Sal im, Ihsan Acar , et un a u t r e fe rmier , 

I lhan Ezer , furent t é m o i n s de la scène . U n e fois q u e la voi ture fut pa r t i e , 

î h s a n couru t chez lui et r acon ta à sa m è r e , Hal i se Acar , ce qu i vena i t de se 

passe r . Elle en in fo rma à son tou r le chef du vi l lage. Abide Acar , la fille de 

M e h m e t Sal im, avai t vu son pè r e assis sur la b a n q u e t t e a r r i è r e d ' u n e 

vo i tu re «de cou l eu r g r i s e » qu i t r a v e r s a le vil lage a lors q u ' e l l e - m ê m e et 

u n e voisine lavaient du linge d a n s u n cours d ' eau . U n a u t r e vil lageois 

a u r a i t vu q u e l q u ' u n e m m e n e r M e h m e t Sal im sur la rive où cinq h o m m e s 

a t t e n d a i e n t d a n s un a u t r e véhicule . M e h m e t Sal im avai t les m a i n s et les 

pieds liés, avait les yeux b a n d é s et é ta i t bâ i l lonné . Les deux vo i tu res 

a u r a i e n t pris la d i rec t ion de Bismil . O n n 'a plus eu de nouvel les de 

M e h m e t Sal im depu is lors. 

17. La famille de M e h m e t Sa l im déposa p lus ieurs pé t i t ions et p l a in te s 

au sujet de ce t t e d i spa r i t ion a u p r è s des a u t o r i t é s , don t le g o u v e r n e u r 

adjoint et les forces de g e n d a r m e r i e de Bismil , afin de savoir où et 

p o u r q u o i M e h m e t Sa l im é ta i t d é t e n u . 

18. Aux envi rons du 27 août 1994, la s œ u r de M e h m e t Sal im, 

Me l iha Dal , r e m i t en p e r s o n n e u n e pé t i t ion écr i te au g o u v e r n e u r adjoint 

de Diya rbak i r à p ropos de la d i spa r i t ion de son f rère . Aprè s avoir lu la 

pé t i t ion et s ' ê t re e n t r e t e n u avec A h m e t K o r k m a z , sous-officier de 

g e n d a r m e r i e , le g o u v e r n e u r adjoint déc l a r a à la j e u n e f e m m e q u e 

M e h m e t Sal im é ta i t aux m a i n s de l 'E ta t et qu 'e l l e ne pouvai t r ien faire 

p o u r le m o m e n t . 

19. Alors qu 'e l le q u i t t a i t le b u r e a u du g o u v e r n e u r adjoint , un 

fonc t ionnai re de police, M e h m e t Sen, s ' approcha d ' e l l e ; il s'offrit à se 

r e n s e i g n e r sur son frère , avec un a m i , au «l ieu de t o r t u r e » du poste de 

g e n d a r m e r i e de Bismil . Ce fonc t ionnai re de police appe la Me l iha Da l 

t rois j o u r s plus t a r d et lui i nd iqua avoir vu M e h m e t Sal im à la gen­

d a r m e r i e de B i smi l ; il lui dit qu ' i l pouvai t a p p o r t e r au d é t e n u des 

v ê t e m e n t s et des c i g a r e t t e s . M e l i h a Da l al la lui en c h e r c h e r ; le policier 

lui aff i rma a lors qu ' i l les r e m e t t r a i t à son frère un ou deux j o u r s plus 
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t a rd . Le 31 aoû t 1994, il appe l a Me l iha Da l u n e nouvel le fois p o u r lui 

s igna ler que l 'on avait e m m e n é son frère du poste de g e n d a r m e r i e d e 

Bismil pour u n e d e s t i n a t i o n qu i lui é ta i t i nconnue . 

20. Le 29 août 1994, H ü s n a Acar , la m è r e de M e h m e t Sa l im, déposa 

a u p r è s du p r o c u r e u r de Bismil une d e m a n d e d ' e n q u ê t e sur la d i spar i t ion 

de son fils. 

2 1 . P a r u n e l e t t r e du 2 s e p t e m b r e 1994, le p r o c u r e u r r equ i t des 

in fo rma t ions su r l 'affaire a u p r è s du c o m m a n d a n t du pos te de g e n d a r ­

m e r i e de Bismil . Le m ê m e j o u r , il recuei l l i t les dépos i t ions de H ü s n a , 

Ha l i se et Ih san Acar a insi que du fe rmier I lhan Ezer . 

22. Le 19 octobre 1994, H ü s n a Acar d e m a n d a au p a r q u e t de Bismil où 

en é t a i t l ' e n q u ê t e , mais elle ne reçut a u c u n e r éponse . 

23. Pa r des l e t t r e s des 29 n o v e m b r e 1994 et 19 j a n v i e r 1995, le 

r e q u é r a n t p r i a le p r o c u r e u r p r è s la cou r d e s û r e t é de l 'E ta t de Diya rbak i r 

de faire r e c h e r c h e r son f rère , M e h m e t Sal im. Ces l e t t r e s d e m e u r è r e n t 

sans r éponse . 

24. Les 15 m a r s et 17 mai 1995, le p r o c u r e u r de Bismil d e m a n d a pa r 

l e t t r e au c o m m a n d a n t de la g e n d a r m e r i e de Bismil des r e n s e i g n e m e n t s 

sur l 'affaire. 

25. Le 20 ju i l le t 1995, le r e q u é r a n t sollicita a u p r è s du p r o c u r e u r d e 

Bismil des r e n s e i g n e m e n t s sur le cas de M e h m e t Sal im Acar et accusa les 

g e n d a r m e s Izzet in et A h m e t ainsi q u e le g a r d e de village H a r u n Aca d ' ê t r e 

r e sponsab les de l ' en l èvemen t de son f rère . 

26. Les 26 et 27 ju i l l e t 1995, le r e q u é r a n t a d r e s s a des l e t t r e s a u 

min i s t r e des Dro i t s de l ' H o m m e et au min i s t r e de la J u s t i c e ; il che rcha i t 

à savoir où se t rouvai t son frère et c o m m e n t il a l la i t . Le 24 aoû t 1995, le 

min i s t r e des Dro i t s de l ' H o m m e l ' in forma que sa d e m a n d e avait é té 

t r a n s m i s e au b u r e a u du g o u v e r n e u r de Diya rbak i r . D a n s sa r éponse d u 

30 aoû t 1995, le r e q u é r a n t pr ia le min i s t r e des Dro i t s de l ' H o m m e d e 

veil ler à la sécur i t é d e son frère et de p r e n d r e des m e s u r e s d ' u r g e n c e . 

27. Le 21 a o û t 1995, le p r o c u r e u r de Bismil i n fo rma le m i n i s t r e de la 

J u s t i c e que M e h m e t Sa l im Acar avait é té enlevé p a r deux h o m m e s a r m é s 

dont l ' ident i té n 'avai t pas encore é té é tab l ie . 

28. Le 8 s e p t e m b r e 1995, des g e n d a r m e s recue i l l i ren t de nouvelles 

dépos i t ions de H ü s n a , Ha l i se et Ih san Acar . 

29. Le 27 s e p t e m b r e 1995, un inconnu pr i t contac t avec le r e q u é r a n t ; il 

lui d e m a n d a un mi l l ia rd cen t mil l ions de livres t u r q u e s en é c h a n g e de la 

l ibéra t ion d e son frère. Il i nd iqua à l ' in té ressé q u e ce d e r n i e r sera i t 

i n t e r rogé au c o m m a n d e m e n t de la g e n d a r m e r i e de Bismil et q u e lui-

m ê m e p o u r r a i t le r e n c o n t r e r d a n s moins d ' u n e s e m a i n e . Le 5 oc tobre 

1995, un h o m m e du n o m d e M u r â t e n t r a en con tac t avec la famille de 

M e h m e t Sa l im et l ' in forma q u e celui-ci avai t é té d é t e n u à Bolu puis sur 

u n e base mi l i t a i re . Il é ta i t vivant et t ravai l la i t c o m m e a g e n t des au to r i t é s . 

P o u r o b t e n i r sa l ibé ra t ion , la famille devra i t se s o u m e t t r e aux condi t ions 
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du c o m m a n d a n t du r é g i m e n t de Diyarbak i r , à savoir ne pas révéler le n o m 

de ceux qui ava ien t enlevé M e h m e t Sa l im, l ' endroi t où celui-ci avai t é té 

d é t e n u et p a r qu i . La famille refusa de se plier à ces ex igences . 

30. Le 25 oc tobre 1995, Mel iha Dal déc l a r a au c o m m a n d e m e n t de la 

g e n d a r m e r i e de Bismil que , selon elle, les officiers de g e n d a r m e r i e Izzet 

C u r a i et A h m e t K o r k m a z ainsi q u e le g a r d e de vil lage H a r u n Aca é t a i en t 

r e sponsab les de l ' en lèvement de son frère. 

3 1 . Le 30 oc tobre 1995, la ma i son de Mel iha Da l fut a t t a q u é e pa r des 

officiers de la sect ion a n t i - t e r r o r i s m e de D i y a r b a k i r ; ils m e n a c è r e n t ce t t e 

f e m m e de m o r t et t e n t è r e n t d ' en leve r son fils âgé de douze ans . 

32. En n o v e m b r e 1995, le c o m m a n d e m e n t de la g e n d a r m e r i e de 

D iya rbak i r i n fo rma le r e q u é r a n t q u e ce n ' é t a i t pas la g e n d a r m e r i e qu i 

avai t a p p r é h e n d é son f rère , mais q u e celui-ci avai t é té enlevé pa r 

deux civils non identif iés qui se p r é t e n d a i e n t policiers . 

33 . Le r e q u é r a n t déposa auss i une pé t i t ion sur la d i spa r i t ion de son 

frère a u p r è s de la commiss ion d ' e n q u ê t e su r les d ro i t s de l ' h o m m e de la 

G r a n d e Assemblée na t iona le de T u r q u i e . Le 1 e r d é c e m b r e 1995, le b u r e a u 

du g o u v e r n e u r de Diya rbak i r in fo rma la commiss ion d ' e n q u ê t e su r les 

d ro i t s de l ' h o m m e , en réponse à u n e d e m a n d e de celle-ci, q u e l 'affaire 

avai t fait l 'objet d ' inves t iga t ions , q u e les deux g e n d a r m e s don t le 

r e q u é r a n t et sa s œ u r ava ien t d o n n é le nom n ' ava ien t pas a p p r é h e n d é 

M e h m e t Sa l im, q u e celui-ci avai t é t é enlevé pa r deux individus non 

ident if iés et que l ' e n q u ê t e du p r o c u r e u r de Bismil se poursu iva i t . La 

commiss ion d ' e n q u ê t e sur les d ro i t s d e l ' h o m m e t r a n s m i t ces r e n s e i g n e ­

m e n t s au r e q u é r a n t le 18 d é c e m b r e 1995. 

34. Le 10 j u i n 1996, Hi i sna Acar d e m a n d a au p r o c u r e u r de Bismil où 

en é ta i t l ' e n q u ê t e . 

35. Le 17 j u i n 1996, le p r o c u r e u r déc l ina sa c o m p é t e n c e (gorevsizlik 

karari) et se dessa is i t de l ' e n q u ê t e ouve r t e c o n t r e les officiers d e 

g e n d a r m e r i e Izzet C u r a i et A h m e t Babayigi t ainsi que con t re le g a r d e de 

vil lage H a r u n Aca au profit du comi t é a d m i n i s t r a t i f (// Idare Kurulu) de 

Diya rbak i r afin que celui-ci pr î t de nouvel les m e s u r e s en ve r tu de la loi 

su r les p o u r s u i t e s à l ' encon t re des fonc t ionna i res (Memurin Muhakemati 

Kanunu). 

36. Le 25 n o v e m b r e 1996, Mel iha Dal d e m a n d a au g o u v e r n e u r de 

Diya rbak i r d 'ouvr i r u n e e n q u ê t e sur la d i spar i t ion de M e h m e t Sal im. 

Le 10 d é c e m b r e 1996, le r e q u é r a n t écrivit au p r é s i d e n t de la T u r q u i e 

et déposa une nouvel le r e q u ê t e a u p r è s du comi té a d m i n i s t r a t i f de 

Diyarbak i r . Le 11 d é c e m b r e 1996, H ü s n a Aca r a d r e s s a u n e l e t t r e au 

p ré s iden t de la T u r q u i e et a u min i s t r e de l ' I n t é r i eu r p o u r leur d e m a n d e r 

d ' e n q u ê t e r sur la d i spa r i t i on de son fils, M e h m e t Sal im. Les d e u x pé t i t ions 

furent t r a n s m i s e s au b u r e a u du g o u v e r n e u r de B a t m a n . 

37. Le 17 j a n v i e r 1997, le g o u v e r n e u r de Diya rbak i r in forma 

Mel iha Dal , en r éponse à la r e q u ê t e qu 'e l l e avait déposée le 25 n o v e m b r e 
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1996, q u e le p a r q u e t de Bismil avai t p rocédé à u n e e n q u ê t e ma i s q u e les 

a u t e u r s de l ' en lèvemen t de son frère n ' ava ien t pu ê t r e ident i f iés . 

38. Le 23 j a n v i e r 1997, le comi té a d m i n i s t r a t i f de Diya rbak i r déc ida , 

fau te de p reuves suff isantes , de ne pas e n g a g e r de p o u r s u i t e s con t r e les 

deux officiers de g e n d a r m e r i e et le g a r d e de vil lage. 

39. Le 2 février 2000 à 23 h e u r e s , M e l i h a Dal ainsi q u e H ù s n a e t 

Hal i se Acar r e g a r d a i e n t les a c tua l i t é s sur la cha îne N T V lorsque 

le j o u r n a l i s t e a n n o n ç a q u e q u a t r e h o m m e s , don t l 'un se n o m m a i t 

M e h m e t Sal im Acar , ava ien t é té a p p r é h e n d é s à D iya rbak i r . P a r m i les 

photos qu i furent m o n t r é e s de ces h o m m e s , elles r e c o n n u r e n t tou tes 

les t rois M e h m e t Sal im Acar . Elles c o n t i n u è r e n t à r e g a r d e r les ac tua l i t é s 

t ou t e la nui t et le v i ren t à nouveau le l e n d e m a i n au j o u r n a l télévisé d e 

8 h e u r e s . 

40. Le 4 février 2000, Me l iha Da l a insi q u e H ù s n a et Ha l i se Acar firent 

p a r t au p r o c u r e u r de Bismil en p e r s o n n e de ce qu 'e l les ava ien t vu. Le 

p r o c u r e u r t é l é p h o n a au p a r q u e t de D iya rbak i r et i n fo rma ces f e m m e s 

pa r la su i te q u e trois h o m m e s du n o m de M e h m e t Sal im Acar ava ien t 

é té a p p r é h e n d é s mais q u e , à l ' except ion d u n o m , leurs c a r a c t é r i s t i q u e s 

s igna lé t iques ne coïncidaient pas avec celles de leur p a r e n t . 

4 1 . D e u x j o u r s plus t a rd , le p r o c u r e u r de Bismil in fo rma M e l i h a Dal 

q u e son frère avai t b ien é té a r r ê t é , qu ' i l é t a i t d é t e n u à la pr i son de Mu§ et 

qu ' i l se ra i t r e lâché u n e fois qu ' i l a u r a i t fait u n e déc l a ra t ion . 

42. Le 16 février 2000, Me l iha Da l i nd iqua au p r o c u r e u r de Diya rbak i r 

qu 'e l le avait vu son frère à la télévision et d e m a n d a ce qu ' i l é ta i t advenu 

de lui. Le p r o c u r e u r la renvoya au pos te de police de §ehi t l ik , qui à son 

tou r la renvoya à la d i rec t ion de la police en vue d ' une vérif icat ion sur les 

fichiers i n f o r m a t i q u e s de la police. O n lui dit a lors qu 'e l le recevra i t des 

in fo rmat ions sur son frère et on l ' invita à pa r t i r . La d i rec t ion de la police 

ne lui fourni t a u c u n r e n s e i g n e m e n t pa r la su i t e . 

43 . Le 18 février 2000, Mel iha Dal fit une d e m a n d e s imi la i re a u p r è s du 

b u r e a u du g o u v e r n e u r de Diya rbak i r ; là enco re , on la renvoya au pos te de 

police de §ehi t l ik , d 'où on la renvoya à la sect ion a n t i - t e r r o r i s m e ; u n 

policier recuei l l i t a lors sa déc la ra t ion et p r i t ses coo rdonnées . Au bout 

d ' une h e u r e envi ron , elle s ' en t end i t d i re q u e son frère ne voulai t pas voir 

sa famil le . C o m m e elle refusai t d ' a d m e t t r e ce t t e r éponse et ins is ta i t pour 

le voir, on l ' invita à pa r t i r . O n l ' in forma trois j o u r s plus t a r d q u ' e n fait son 

frère ne se t rouva i t pas à la sect ion a n t i - t e r r o r i s m e . O n lui conseil la par la 

su i te de se r e n d r e à la pr ison de Mus,. Lorsqu 'e l l e y al la a c c o m p a g n é e d e 

î h s a n Acar , on l eu r m o n t r a q u e l q u ' u n qui n ' é t a i t pas M e h m e t Sal im Acar . 

44. Le 23 m a r s 2000, t rois m e m b r e s de la sect ion a n t i - t e r r o r i s m e 

se r e n d i r e n t chez Hal i se Acar p o u r lui d e m a n d e r u n ex t r a i t d ' é t a t 

civil c o n c e r n a n t sa famil le . Ils lui e x p l i q u è r e n t qu ' i l s r e c h e r c h a i e n t 

M e h m e t Sal im Acar d a n s t o u t e la T u r q u i e e t qu ' i l n ' é t a i t pas t enu pour 

m o r t . 
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45 . D ' a p r è s la décis ion du 2 ma i 2000 pa r laque l le le p r o c u r e u r de Mus, 

déc l ina sa c o m p é t e n c e , l ' h o m m e placé en d é t e n t i o n provisoire à Mu§ é ta i t 

un ce r t a in M e h m e t Salih Acar , don t l ' année de na i ssance et les p a r e n t s ne 

co r r e sponda i en t pas aux ind ica t ions re la t ives au frère du r e q u é r a n t . 

46. Le 11 ma i 2000, Me l iha Dal d e m a n d a au p r o c u r e u r de Diya rbak i r 

de p rocéder à une e n q u ê t e afin de découvr i r c o m m e n t il se faisait q u e l'on 

eû t vu son frère, M e h m e t Sal im Acar , aux ac tua l i t é s té lévisées . 

47. Le 30 ma i 2000, le p a r q u e t de Diya rbak i r déc ida de ne pas ouvri r 

d ' e n q u ê t e (tapiksizlik karan) c o m m e l'y invitai t la d e m a n d e du 11 ma i 2000. 

C e t t e décis ion é ta i t ainsi l ibe l lée : 

« D a n s sa r e q u ê t e , la p l a i g n a n t e i n d i q u e q u e s o n f r è r e a d i s p a r u il y a s ix a n s et q u ' o n 

n ' a p a s e u d e n o u v e l l e s d e lui d e p u i s , q u ' e l l e a r e c o n n u l ' un d e s h o m m e s q u e l 'on a 

m o n t r é s a u c o u r s d ' u n e é m i s s i o n d ' a c t u a l i t é s d i f fusée en févr ie r s u r les p e r s o n n e s 

a r r ê t é e s lo r s d 'opérat ions m e n é e s c o n t r e l ' o r g a n i s a t i o n t e r r o r i s t e H e z b o l l a h , q u e cet 

h o m m e ava i t le m ê m e n o m q u e s o n f r è r e et q u ' e l l e s o u h a i t a i t p o u v o i r v i s i o n n e r u n 

e n r e g i s t r e m e n t v idéo [ d e l ' é m i s s i o n d ' a c t u a l i t é s ] af in d e p o u v o i r i d e n t i f i e r son f r è r e . 

A t t e n d u q u e d a n s sa d é c i s i o n d u 2 m a i 2 0 0 0 p a r l a q u e l l e il a d é c l i n é sa c o m p é t e n c e , le 

p a r q u e t de Mus, a i n d i q u é q u e l ' h o m m e d é t e n u d a n s le d i s t r i c t de M u § - u n c e r t a i n 

M e h m e t S a l i h A c a r , né e n 1964 e t fils d e Y a h y a e t Ays,e - n ' é t a i t p a s le f r è r e d e la 

p l a i g n a n t e , e t a t t e n d u q u ' i l r e s s o r t d e la d é c i s i o n d é c l i n a t o i r e d e c o m p é t e n c e 

s u s m e n t i o n n é e e t d e s r e g i s t r e s d ' é t a t civil q u e l ' h o m m e d é t e n u à M u § , t r a d u i t e n 

j u g e m e n t p a r le p r o c u r e u r g é n é r a l p r è s la c o u r d e s û r e t é d e l ' E t a t d e V a n , n ' e s t p a s le 

f rè re d e la r e q u é r a n t e ; 

N o u s c o n c l u o n s , e n a p p l i c a t i o n d e l ' a r t i c l e 164 d u c o d e d e p r o c é d u r e p é n a l e et s o u s 

r é s e r v e d u d r o i t d ' a p p e l , qu ' i l n 'y a p a s l ieu d e p o u r s u i v r e l ' a f fa i re (...) » 

48 . Plus t a r d d a n s l ' année 2000, Mel iha Dal s ' en t r e t i n t avec un agen t 

p é n i t e n t i a i r e de la pr ison de Mus,. Ce fonc t ionnai re conf i rma avoir vu 

M e h m e t Sal im A c a r lorsqu ' i l avait é t é a r r ê t é avec cinq ou six a u t r e s 

h o m m e s et e m m e n é à la pr ison de Mu§. D ' a p r è s Me l iha Dal , la 

desc r ip t ion q u e le fonc t ionna i re lui fit de M e h m e t Sal im co r re sponda i t 

aux t r a i t s de son f rère . 

B. Les fa i t s t e l s q u e p r é s e n t é s par l e G o u v e r n e m e n t 

49. Le 29 aoû t 1994, la m è r e d u r e q u é r a n t saisi t le p a r q u e t de Bismil 

d ' u n e d e m a n d e t e n d a n t à l ' ouver tu re d ' u n e e n q u ê t e afin de découvr i r où 

se t rouvai t son fils, M e h m e t Sal im Acar , q u e deux h o m m e s ava ien t enlevé. 

50. Le p r o c u r e u r ouvri t une e n q u ê t e au cours de laquel le furent 

recuei l l ies les d é c l a r a t i o n s de H ù s n a et Ha l i se Acar ainsi q u e des 

d e u x t é m o i n s ocula i res des é v é n e m e n t s , i h san Acar et î l h a n Ezer . 

5 1 . La déc la ra t ion de i h s a n Aca r du 2 s e p t e m b r e 1994 au p r o c u r e u r , 

déc l a ra t ion don t il fut d o n n é lec ture à i h s a n Aca r avan t qu ' i l ne la s ignât , 

est l ibellée c o m m e suit : 
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« L e j o u r d e l ' i n c i d e n t , m o n p è r e et m o i - m ê m e t r a v a i l l i o n s d a n s le c h a m p . L o r s q u e 

n o u s s o m m e s a l l é s n o u s a s s e o i r s o u s u n a r b r e p o u r p r e n d r e n o t r e d é j e u n e r , î l h a n E z e r , 

q u i t r a v a i l l a i t a u c h a m p , n o u s a r e j o i n t s . M o n p è r e e t m o i é t i o n s à v ing t m è t r e s l ' un de 

l ' a u t r e . A ce m o m e n t - l à , u n t ax i d e c o u l e u r g r i s e ne p o r t a n t p a s d e p l a q u e s d ' i m m a t r i ­

c u l a t i o n es t a r r i v é et s 'est a r r ê t é p r è s d e m o n p è r e . Les h o m m e s d a n s le v é h i c u l e ont 

p a r l é à m o n p è r e . J e les ai vus p r e n d r e la c a r t e d ' i d e n t i t é d e m o n p è r e et d e l ' h o m m e 

a p p e l é I l h a n , p u i s ils o n t r e n d u s a c a r t e d ' i d e n t i t é à I l h a n et j ' a i vu m o n p è r e m o n t e r 

d a n s le t a x i . C e l u i - c i a foncé i m m é d i a t e m e n t e n d i r e c t i o n d u v i l l age d ' A m b a r . P l u s t a r d , 

j e su i s r e n t r é à la m a i s o n et a i i n f o r m é m a m è r e d e ce q u i s ' é t a i t p a s s é . C o m m e j ' é t a i s 

loin, j e n ' a v a i s pu r e c o n n a î t r e ces h o m m e s , m a i s j ' a i e n t e n d u q u ' i l s p a r l a i e n t en t u r c . Ils 

p o r t a i e n t d e s c h a p e a u x et d e s l u n e t t e s . C ' e s t t o u t ce q u e j e s a i s et ce q u e j ' a i v u . » 

52. D a n s sa déc la ra t ion du 2 s e p t e m b r e 1994 au p r o c u r e u r , dont il lui 

fut d o n n é l ec tu re avan t qu ' i l ne la s ignâ t , I lhan Ezer dit cec i : 

« L e j o u r d e l ' i n c i d e n t , a l o r s q u e M e h m e t S a l i h A c a r e t m o i p r e n i o n s n o t r e 

d é j e u n e r d a n s le c h a m p se t r o u v a n t en d e s s o u s d u v i l lage d ' A m b a r , u n t a x i g r i s m o d è l e 

R e n a u l t T X s a n s p l a q u e s d ' i m m a t r i c u l a t i o n s 'es t a p p r o c h é d e n o u s . Les h o m m e s q u i s'y 

t r o u v a i e n t n o u s on t d e m a n d e nos c a r t e s d ' i d e n t i t é . C o m m e n o u s a v o n s r e f u s é , ils n o u s y 

o n t forcés en d i s a n t q u ' i l s é t a i e n t de la po l i ce et q u e n o u s é t i o n s d o n c ob l i gé s d e l eu r 

d o n n e r nos c a r t e s d ' i d e n t i t é . Les i n d i v i d u s q u i n o u s on t d e m a n d é nos c a r t e s a v a i e n t u n 

a c c e n t d e l ' O u e s t . Ils a v a i e n t t o u s les d e u x v i n g t - c i n q ou v ing t - s ix a n s . L ' u n d ' e u x p o r t a i t 

d e s l u n e t t e s . I l s n ' o n t p a s r e d o n n é s a c a r t e d ' i d e n t i t é à M e h m e t S a l i h . I ls o n t d i t q u e 

« M e h m e t Sa l ih [a l la i t l e u r ] m o n t r e r le c h a m p de q u e l q u ' u n e t p u i s [qu ' i l s ] le 

r e n v e r r a i e n t ] ». C ' e s t t o u t ce q u e j e sa i s et ce q u e j ' a i vu à p r o p o s d e ce t i n c i d e n t . » 

53 . Le 19 oc tobre 1994, Hi i sna Aca r déposa u n e a u t r e r e q u ê t e a u p r è s 

du p r o c u r e u r de Bismil. 

54. Le 15 m a r s 1995, le p r o c u r e u r de Bismil c h a r g e a le com­

m a n d e m e n t de g e n d a r m e r i e de Bismil d ' e n q u ê t e r pour d é t e r m i n e r si 

M e h m e t Salih Acar avait ou non é té enlevé. 

55 . Le 8 s e p t e m b r e 1995, des g e n d a r m e s recuei l l i rent les dépos i t ions 

de Ht i sna , Hal i se et Ih san Acar ainsi que de I lhan Ezer . Le r e q u é r a n t 

ayan t a l légué q u e M e h m e t Salih Aca r avait é té e m m e n é pa r deux gen­

d a r m e s de Bismil et un g a r d e de vil lage local , on d e m a n d a à i l han Ezer si 

les h o m m e s qu ' i l avai t vus t rava i l l a ien t au pos te de g e n d a r m e r i e de 

Bismil . Il r épond i t : 

« C e s h o m m e s ne t r a v a i l l a i e n t p a s a u p o s t e d e g e n d a r m e r i e d e B i s m i l . C o m m e j e l 'a i 

d i t t o u t à l ' h e u r e , j e n ' a i p a s vu ces h o m m e s a u p a r a v a n t . D e p l u s , M e h m e t S a l i m A c a r ne 

s ' e s t p a s c o m p o r t e c o m m e s'il les c o n n a i s s a i t . » 

56. Le 17 j u i n 1996, le p r o c u r e u r de Bismil décl ina sa c o m p é t e n c e et 

renvoya l 'affaire devan t le comi té a d m i n i s t r a t i f de Diya rbak i r . Celui-ci 

c h a r g e a le cap i t a ine î r fan O d a b a § de d i r iger l ' enquê te su r les a l léga t ions 

du r e q u é r a n t selon lesquel les le f rère de celui-ci avait é té p lacé en 

d é t e n t i o n pa r le cap i t a ine de g e n d a r m e r i e îzzet C u r a i et le sous-officier 

de g e n d a r m e r i e A h m e t Babayigi t , condu i t s pa r H a r u n Aca, g a r d e de 

village t e m p o r a i r e . 
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57. Le 23 j a n v i e r 1997, e s t i m a n t qu ' i l n 'y avai t pas su f f i s ammen t 

d e p reuves p o u r e n g a g e r des pou r su i t e s con t re Izzet C u r a i , A h m e t 

Babayigi t ou H a r u n Aca, le comi t é a d m i n i s t r a t i f du d é p a r t e m e n t 

p r o n o n ç a le non-l ieu. 

58. M e h m e t Sal im Acar a é t é p o r t é sur la liste des p e r s o n n e s q u e les 

forces de g e n d a r m e r i e r e c h e r c h e n t à t r ave r s la T u r q u i e , et les r e ch e rch es 

se pour su iven t . 

59. L ' h o m m e qu i a é té a p p r é h e n d é et q u e l 'on a vu lors d ' a c t u a l i t é s 

té lévisées en février 2000 n ' é t a i t pas le frère du r e q u é r a n t . P lus i eu r s 

d é t e n u s p o r t e n t le m ê m e nom que le frère du r e q u é r a n t . Toutefo is , leurs 

d a t e et lieu d e na i s sance et l eurs t r a i t s pa r t i cu l i e r s sont di f férents des 

s iens . 

IL LA D É C L A R A T I O N UNILATÉRALE DU G O U V E R N E M E N T 

60. P a r une l e t t r e d u 27 aoû t 2001 , le R e p r é s e n t a n t p e r m a n e n t adjoint 

de la T u r q u i e a u p r è s du Consei l de l 'Europe in forma la C o u r d e ce qui 

sui t : 

« ( . . . ) J ' a i le p l a i s i r d e vous c o m m u n i q u e r c i - jo int le t e x t e d ' u n e d é c l a r a t i o n q u e le 

G o u v e r n e m e n t s o u h a i t e faire u n i l a t é r a l e m e n t afin d e r é s o u d r e (...) la r e q u ê t e . 

L e G o u v e r n e m e n t inv i t e r e s p e c t u e u s e m e n t la C o u r à d i r e q u ' i l ne se j u s t i f i e p lu s d e 

p o u r s u i v r e l ' e x a m e n de la r e q u ê t e et à la r a y e r d u rô le e n v e r t u d e l ' a r t i c l e 37 d e la 

C o n v e n t i o n . » 

La déc l a r a t i on j o i n t e est, d a n s ses passages p e r t i n e n t s , ainsi l ibellée : 

« J e d é c l a r e q u e le G o u v e r n e m e n t d e la R é p u b l i q u e de T u r q u i e offre de v e r s e r à t i t r e 

g r a c i e u x a u r e q u é r a n t , M . T a h s i n A c a r , la s o m m e d e 70 0 0 0 l iv res s t e r l i n g [ a u t i t r e d e ] 

la r e q u ê t e e n r e g i s t r é e s o u s le n" 2 6 3 0 7 / 9 5 . 

C e t t e s o m m e , q u i c o u v r e le d o m m a g e m a t é r i e l e t m o r a l é v e n t u e l l e m e n t s u b i a in s i 

q u e les f ra is , n e s e r a s o u m i s e à a u c u n i m p ô t e t s e r a v e r s é e e n l ivres s t e r l i n g s u r u n 

c o m p t e b a n c a i r e i n d i q u é p a r le r e q u é r a n t . El le s e r a p a y a b l e d a n s les t r o i s m o i s à 

c o m p t e r de la d a t e d e l ' a r r ê t r e n d u p a r la C o u r (.. .). L e p a i e m e n t v a u d r a r è g l e m e n t 

d é f i n i t i f d e la c a u s e . 

Le G o u v e r n e m e n t r e g r e t t e la s u r v e n a n e c d e s a c t e s q u i o n t c o n d u i t à l ' i n t r o d u c t i o n 

d e la p r é s e n t e r e q u ê t e , e n p a r t i c u l i e r la d i s p a r i t i o n d u f rè re d u r e q u é r a n t , 

M . M e h m e t S a l i m A c a r , e t l ' a n g o i s s e c a u s é e à s a f a m i l l e . 

Il r e c o n n a î t q u e les p r i v a t i o n s d e l i b e r t é n o n e n r e g i s t r é e s e t les i n v e s t i g a t i o n s 

i n s u f f i s a n t e s m e n é e s s u r les cas d e d i s p a r i t i o n s a l l é g u é e s e m p o r t e n t v i o l a t i o n d e s 

a r t i c l e s 2, 5 et 13 d e la C o n v e n t i o n . Le G o u v e r n e m e n t s ' e n g a g e à é d i c t e r d e s 

i n s t r u c t i o n s a p p r o p r i é e s et à a d o p t e r t o u t e s les m e s u r e s n é c e s s a i r e s p o u r a s s u r e r à 

l ' a v e n i r u n e n r e g i s t r e m e n t c o m p l e t e t d é t a i l l e p a r les a u t o r i t é s de t o u t e s les p r i v a t i o n s 

d e l i b e r t é e t l a c o n d u i t e d ' i n v e s t i g a t i o n s e f fec t ives s u r t o u t e a l l é g a t i o n d e d i s p a r i t i o n , 

c o n f o r m é m e n t a u x o b l i g a t i o n s q u i lui i n c o m b e n t e n v e r t u d e la C o n v e n t i o n . 
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Le G o u v e r n e m e n t c o n s i d è r e q u e la s u r v e i l l a n c e p a r le C o m i t é d e s M i n i s t r e s d e 

l ' e x é c u t i o n d e s a r r ê t s d e la C o u r c o n c e r n a n t la T u r q u i e d a n s la p r é s e n t e c a u s e e t les 

a f fa i res s e m b l a b l e s c o n s t i t u e u n m é c a n i s m e a p p r o p r i é p o u r g a r a n t i r l ' a m é l i o r a t i o n d e 

la s i t u a t i o n e n la m a t i è r e . Il s ' e n g a g e à c e t é g a r d à p o u r s u i v r e s a c o o p é r a t i o n , n é c e s s a i r e 

p o u r a t t e i n d r e cet object if . ( . . . )» 

E N D R O I T 

I. A P P L I C A T I O N PAR LA C H A M B R E DE L 'ARTICLE 37 DE LA 

C O N V E N T I O N 

6 1 . Pa r son a r r ê t du 9 avril 2002, la c h a m b r e a décidé de r aye r la 

r e q u ê t e du rôle en v e r t u de l 'a r t ic le 37 § 1 c) de la Conven t i on sur la base 

de la déc l a ra t ion un i l a t é r a l e du G o u v e r n e m e n t . Les passages p e r t i n e n t s 

de cet a r r ê t sont ainsi l ibellés : 

« 6 1 . L a C o u r r a p p e l l e q u ' e n v e r t u d e l ' a r t i c l e 37 de la C o n v e n t i o n , e l le p e u t à t ou t 

m o m e n t d é c i d e r d e r a y e r u n e r e q u ê t e d u r ô l e l o r s q u e les c i r c o n s t a n c e s p e r m e t t e n t 

d ' a b o u t i r à l ' u n e d e s c o n c l u s i o n s é n o n c é e s a u x a l i n é a s a ) , b) o u c) d e ce t a r t i c l e . 

6 2 . L ' a r t i c l e 37 § 1 c) h a b i l i t e la C o u r à r a y e r u n e a f fa i re d u rô le e n p a r t i c u l i e r s i : 

« p o u r tou t a u t r e m o t i f d o n t la C o u r c o n s t a t e l ' e x i s t e n c e , il ne se j u s t i f i e p lu s de 

p o u r s u i v r e l ' e x a m e n d e la r e q u ê t e . » 

6 3 . L ' a r t i c l e 37 § 1 in fine é n o n c e : 

« T o u t e f o i s , la C o u r p o u r s u i t l ' e x a m e n d e la r e q u ê t e si le r e s p e c t d e s d r o i t s de 

l ' h o m m e g a r a n t i s p a r la C o n v e n t i o n et ses P r o t o c o l e s l ' e x i g e . » 

6 4 . L a C o u r a e x a m i n é a t t e n t i v e m e n t les t e r m e s d e la d é c l a r a t i o n d u G o u v e r n e ­

m e n t . E u é g a r d à l a n a t u r e d e s c o n c e s s i o n s q u e r e n f e r m e cel le-c i a i n s i q u ' à l ' a m p l e u r 

et à la p o r t é e d e s d i v e r s e n g a g e m e n t s d o n t el le fait é t a t , c o m m e d u m o n t a n t de 

l ' i n d e m n i t é p r o p o s é e , el le e s t i m e qu ' i l ne se j u s t i f i e p l u s d e p o u r s u i v r e l ' e x a m e n de la 

r e q u ê t e ( a r t i c l e 37 § 1 c ) ) . 

6 5 . L a C o u r a e n o u t r e la c o n v i c t i o n q u e le r e s p e c t d e s d r o i t s d e l ' h o m m e g a r a n t i s 

p a r la C o n v e n t i o n e t ses P r o t o c o l e s n ' e x i g e p a s q u ' e l l e p o u r s u i v e l ' e x a m e n de la r e q u ê t e 

( a r t i c l e 37 § 1 in fine). E l l e n o t e à c e t é g a r d q u ' e l l e a p r é c i s é la n a t u r e e t l ' é t e n d u e d e s 

o b l i g a t i o n s q u e la C o n v e n t i o n fait p e s e r s u r l ' E t a t d é f e n d e u r e n cas d ' a l l é g a t i o n s d e 

d i s p a r i t i o n s ( a r r ê t s Kurt c. Turquie, 2 5 m a i 1998, Recueil des arrêts et décisions 1998-III , 

Çaha c. Turquie [ G C ] , n" 2 3 6 5 7 / 9 4 , C E D H 1999-IV, Ertak c. Turquie, n" 2 0 7 6 4 / 9 2 , C E D H 

2000-V, Timurtas c. Turquie, n" 2 3 5 3 1 / 9 4 , C E D H 2000-VI , Tas c. Turquie, n° 2 4 3 9 6 / 9 4 , 

14 n o v e m b r e 2000 , Çiçek c. Turquie, n" 2 5 7 0 4 / 9 4 , 27 fév r i e r 2 0 0 1 , Sarti c. Turquie, 

n" 2 4 4 9 0 / 9 4 , 22 m a i 2 0 0 1 , etAkdeniz et autres c. Turquie, ri' 2 3 9 5 4 / 9 4 , 31 m a i 2 0 0 1 ) . 

6 6 . D è s l o r s , il y a l i eu d e r a y e r l ' a f f a i r e d u r ô l e . » 

IL Q U E S T I O N PRÉLIMINAIRE : O B J E T D U LITIGE 

62. D a n s la d e m a n d e de renvoi devan t la G r a n d e C h a m b r e de la C o u r 

qu ' i l a p r é s e n t é e au t i t r e de l 'ar t ic le 43 d e la Conven t ion , le r e q u é r a n t 
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sou t ien t qu ' i l n 'y a pas lieu de rayer la r e q u ê t e du rôle sur la base de la 

déc l a r a t i on u n i l a t é r a l e d u G o u v e r n e m e n t et q u e la C o u r doi t poursu iv re 

son e x a m e n du fond de la cause . D ' a p r è s lui, pour de solides mot i fs , le 

« r e spec t des droi t s de l ' h o m m e » exige q u e la C o u r poursu ive l ' e x a m e n 

du fond de la r e q u ê t e . 

63 . La C o u r rappe l le qu 'e l l e a p l én i tude de jur idic t ion d a n s les l imi tes 

de l 'affaire qui lui est dé fé rée , celles-ci é t a n t définies par la décis ion sur la 

recevabi l i té pr ise pa r la C o m m i s s i o n le 30 j u i n 1997 ( p a r a g r a p h e 4 ci-

dessus ) . D a n s ce c a d r e , elle p e u t conna î t r e de tou tes les ques t i ons de fait 

et de d ro i t qu i surg i ssen t au cours de la p r o c é d u r e p o r t é e d e v a n t elle 

(Refah Partisi (Parti de la Prospérité) et autres c. Turquie [ G C ] , n"s 41340/98 , 

41342/98 , 41343/98 et 41344/98 , § 56 , C E D H 2003-11). 

64. D a n s les c i r cons tances pa r t i cu l i è re s de l 'espèce, la C o u r n ' en j u g e 

pas moins devoir l imi te r l 'objet de son e x a m e n , à ce s t ade de la p r o c é d u r e 

et sans p ré juge r le fond, à la ques t ion de savoir si la déc l a r a t i on 

un i l a t é r a l e déposée pa r le G o u v e r n e m e n t cons t i tue u n e base suff isante 

pour d i re qu' i l ne se jus t i f ie plus de poursu iv re l ' e x a m e n de la r e q u ê t e 

aux fins de l 'ar t icle 37 § 1 c) de la Conven t ion . En c o n s é q u e n c e , pour 

leurs obse rva t ions d e v a n t la G r a n d e C h a m b r e , les pa r t i e s on t é t é invi tées 

à s 'en t en i r à la ques t ion de l ' appl ica t ion de l 'ar t icle 37 d a n s le cas p r é s e n t . 

III. SUR L 'APPLICATION DE L 'ARTICLE 37 DE LA C O N V E N T I O N 

A. A r g u m e n t s p r é s e n t é s à la C o u r 

/. Le requérant 

65. Le r e q u é r a n t invite la G r a n d e C h a m b r e de la C o u r à r e je te r la 

d e m a n d e du G o u v e r n e m e n t t e n d a n t à la r ad i a t i on de la r e q u ê t e sur 

la base de la d é c l a r a t i o n un i l a t é r a l e de celui-ci. Il a r g u ë n o t a m m e n t 

q u e les t e r m e s de la d é c l a r a t i o n ne sont pas sa t i s fa i san ts en ce q u e le 

G o u v e r n e m e n t n 'y r econna î t n u l l e m e n t u n e violat ion de la Conven t i on 

en l ' e spèce ; q u e le G o u v e r n e m e n t ne reconna î t pas q u e le frère de 

l ' in té ressé , M e h m e t Sal im Acar , a é té enlevé et d é t e n u p a r des ag en t s de 

l 'E ta t et qu ' i l y a lieu de p r é s u m e r qu ' i l est décédé , d a n s des condi t ions 

con t r a i r e s à l 'ar t ic le 2 de la C o n v e n t i o n ; que le G o u v e r n e m e n t ne 

s 'engage n u l l e m e n t à e n q u ê t e r sur les c i r cons tances de la d i spar i t ion , ce 

qu ' i l est t e n u de faire, ma i s se b o r n e à p r e n d r e u n e n g a g e m e n t à c a r a c t è r e 

g é n é r a l c o n c e r n a n t des e n q u ê t e s sur les d i spar i t ions a l l é g u é e s ; que le 

G o u v e r n e m e n t précise que l ' i ndemnisa t ion sera i t ve rsée à t i t r e g r a c i e u x ; 

q u e le G o u v e r n e m e n t ne r econna î t n u l l e m e n t avoir agi au m é p r i s des 

ar t ic les 34 et 38 de la Conven t i on et qu ' i l ne r econna î t pas q u e 

l ' en lèvement et la « d i s p a r i t i o n » i l légaux du frère du r e q u é r a n t font fi et 
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vont à Tencont re de l ' in te rd ic t ion de la t o r t u r e et des t r a i t e m e n t s 

i n h u m a i n s et d é g r a d a n t s énoncée à l 'ar t ic le 3 de la Conven t ion . 

66. Le r e q u é r a n t soul igne que - c o n t r a i r e m e n t à ceux fo rmulés dans 

l 'affaire Akman c. Turquie (n" 37453/97, C E D H 2001-VI) , qu i po r t a i t sur 

l ' a l légat ion d ' u n e violat ion i n s t a n t a n é e , à savoir l 'homicide du fils du 

r e q u é r a n t p a r les forces de l 'o rdre - les griefs énoncés d a n s la p r é sen t e 

r e q u ê t e se r a p p o r t e n t à des violat ions con t inues des a r t ic les 2, 3 et 5 de 

la Conven t i on . Il observe à cet éga rd q u e les au to r i t é s t u r q u e s n 'on t pas 

élucidé les c i rcons tances de la d i spar i t ion de son frère , don t le corps n 'a 

j a m a i s é té r e t r o u v é , a lors que des fonc t ionnai res de l 'Eta t on t conf i rmé en 

dif férentes occasions q u e son frère a é té d é t e n u et a lors q u e celui-ci a 

encore é t é vu vivant et sous la g a r d e d e l 'E ta t en février 2000. 

67. Le r e q u é r a n t a d m e t qu ' i l peu t y avoir des c i r cons tances où il soit 

possible de rayer u n e r e q u ê t e du rôle en ve r tu de l 'ar t icle 37 § 1 c) de la 

Conven t i on sur la base d ' une déc la ra t ion u n i l a t é r a l e faite p a r un E ta t 

d é f e n d e u r hors du c a d r e des négoc ia t ions en vue d ' un r è g l e m e n t a m i a b l e 

et s ans q u e cet E t a t r econna i s se q u e l q u e responsabi l i t é q u e ce soit. 

Pare i l le solut ion ne p o u r r a i t toutefois ê t r e accep tab le q u e si l 'Etat 

conce rné s ' engagea i t à offrir un recours i n t e r n e effectif; ce qui voudra i t 

d i re , d a n s la p r é s e n t e affaire , q u ' u n e e n q u ê t e i n t e r n e effective serai t 

m e n é e . C o m p t e t e n u de l ' impor t ance f o n d a m e n t a l e des dro i t s g a r a n t i s 

par la Conven t ion e n j e u en l 'espèce et du c a r a c t è r e l imi té et a m b i g u de 

la déc l a r a t i on u n i l a t é r a l e du G o u v e r n e m e n t , qui ne t r a i t e pas les 

c i rcons tances pa r t i cu l i è re s de la cause en ce qu 'e l le ne r e n f e r m e 

n u l l e m e n t l ' e n g a g e m e n t de m e n e r u n e e n q u ê t e i n t e r n e effective sur la 

d i spar i t ion d e son frère , le r e q u é r a n t e s t ime inaccep tab le d ' accéder à 

la d e m a n d e du G o u v e r n e m e n t . La déc l a r a t i on ne r é p o n d a n t pas à 

l ' a l légat ion m a j e u r e et f o n d a m e n t a l e de l ' in téressé selon laquel le les 

a u t o r i t é s t u r q u e s on t failli à l eu r obl igat ion géné ra l e de r e c o n n a î t r e aux 

p e r s o n n e s r e l evan t de leur j u r i d i c t i on les dro i t s définis d a n s la Conven t ion 

et de leur fournir un moyen effectif de r e d r e s s e m e n t , le r e q u é r a n t 

cons idère q u e «le respec t des dro i t s de l ' h o m m e » au sens de l 'a r t ic le 37 

d e la C o n v e n t i o n exige q u e la C o u r poursu ive son e x a m e n du fond de la 

r e q u ê t e . 

2. Le Gouvernement 

68. Le G o u v e r n e m e n t sou t i en t q u e lorsqu ' i l n ' ex i s te a u c u n accord 

p e r m e t t a n t aux p a r t i e s de conclure un r è g l e m e n t a m i a b l e et que les 

p reuves p rodu i t e s d a n s u n e affaire n ' a u t o r i s e n t pas la C o u r à se 

p r o n o n c e r d a n s un sens ou d a n s un a u t r e , la C o u r doit pouvoir rayer 

l 'affaire du rôle en ve r tu de l 'ar t ic le 37 § 1 c) de la Conven t ion à 

condi t ion que le g o u v e r n e m e n t d é f e n d e u r s ' engage à p r e n d r e des 

m e s u r e s v isant à fournir u n r e d r e s s e m e n t au r e q u é r a n t et à e m p ê c h e r 
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q u e les faits dénoncés ne se r e p r o d u i s e n t , et sous réserve q u e la C o u r 

t i e n n e ces m e s u r e s pour r a i sonnab l e s e t ob jec t ivement sa t i s fa i san tes du 

point de vue du respec t des dro i t s de l ' h o m m e . 

69. A l ' audience du 29 j a n v i e r 2003, le G o u v e r n e m e n t a en o u t r e 

a ccep t é d e modif ier sa d é c l a r a t i o n u n i l a t é r a l e en i n s é r a n t au q u a t r i è m e 

p a r a g r a p h e les mo t s « c o m m e celle en cause en l ' e spèce» , la ph ra se 

p e r t i n e n t e se l isant d é s o r m a i s c o m m e suit : 

« I l r e c o n n a î t q u e les p r i v a t i o n s d e l i b e r t é n o n e n r e g i s t r é e s e t les i n v e s t i g a t i o n s 

i n s u f f i s a n t e s m e n é e s s u r les cas d e d i s p a r i t i o n s a l l é g u é e s , comme celle en cause en l'espèce, 

e m p o r t e n t v i o l a t i o n d e s a r t i c l e s 2, 5 et 13 d e la C o n v e n t i o n . » ( i t a l i q u e a j o u t é ) 

70. Vu le c o n t e n u d e sa d é c l a r a t i o n u n i l a t é r a l e a insi q u e l ' e n q u ê t e 

i n t e r n e en cours sur la d i spa r i t ion du frère du r e q u é r a n t , le G o u v e r n e ­

m e n t cons idère q u e les condi t ions d ' app l i ca t ion de l 'ar t icle 37 § 1 c) de la 

C o n v e n t i o n sont p l e i n e m e n t r e m p l i e s . 

71 . Bien qu ' i l a d m e t t e q u e l 'on peu t r a i s o n n a b l e m e n t e s c o m p t e r de lui 

qu ' i l m è n e une e n q u ê t e effective sur le cas d u r e q u é r a n t - e n q u ê t e qu i 

d ' a i l l eurs se poursu i t en dépi t de l 'absence r e g r e t t a b l e de nouveaux 

é l é m e n t s , e t qu i ne s e r a pas close t a n t q u ' o n n ' a u r a pas r e t r o u v é le frère 

de l ' in té ressé - le G o u v e r n e m e n t e s t ime aussi q u ' o n ne peu t s ' a t t e n d r e à 

ce qu ' i l concède , en plus et au -de là des e n g a g e m e n t s pris pa r lui d a n s sa 

d é c l a r a t i o n un i l a t é r a l e , q u e t ou t e s les violat ions q u e le r e q u é r a n t a l l ègue 

se sont p rodu i t e s . La déc l a r a t i on u n i l a t é r a l e du G o u v e r n e m e n t ne sau ra i t 

donc s ' i n t e r p r é t e r c o m m e une r econna i s sance de q u e l q u e impl ica t ion ou 

responsab i l i t é q u e ce soit r e l a t i v e m e n t à telle ou telle viola t ion a l léguée 

pa r le r e q u é r a n t . En c o n s é q u e n c e , le v e r s e m e n t évoqué d a n s la décla­

ra t ion un i l a t é r a l e revêt un c a r a c t è r e g rac ieux . 

3. Observations présentées par Amnesty International à titre de partie 

intervenante 

72. A m n e s t y I n t e r n a t i o n a l fait valoir q u e le « r e s p e c t des d ro i t s d e 

l ' h o m m e g a r a n t i s pa r la C o n v e n t i o n » , dont pa r l e l 'ar t icle 37 § 1 de cet 

i n s t r u m e n t , veut q u e les c i r cons tances de la d i spa r i t ion d ' une p e r s o n n e 

et les a l l éga t ions de m o r t ou de t o r t u r e fassent l 'objet de la p a r t 

des a u t o r i t é s i n t e r n e s d ' u n e e n q u ê t e r ap ide , i n d é p e n d a n t e et effective 

p e r m e t t a n t a u x p e r s o n n e s t ouchées de savoir ce qu i s 'est passé et 

aux au to r i t é s de l 'E ta t conce rné d ' ident i f ie r et de poursu iv re les r e spon­

sables . A dé fau t d e te l les m e s u r e s , on ne s a u r a i t conc lure qu ' i l n e se 

jus t i f ie plus de poursu iv re l ' e x a m e n d ' u n e r e q u ê t e . 

73. Selon A m n e s t y I n t e r n a t i o n a l , la r ad i a t i on d ' une r e q u ê t e en v e r t u 

de l 'ar t icle 37 § 1 de la Conven t i on sur la seule base d ' un e n g a g e m e n t pr is 

p a r u n E t a t d é f e n d e u r d ' a m é l i o r e r les p r o c é d u r e s à l 'avenir sans q u e cet 
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E t a t r econna i s se une responsab i l i t é et sans qu ' i l offre de r ecour s effectif 

au sens de l 'ar t icle 13 de la Conven t i on d a n s le cas pa r t i cu l i e r en 

cause , ferait a b s o l u m e n t fi du respec t des dro i t s de l ' h o m m e et sera i t 

p e r ç u e , d a n s les affaires c o n c e r n a n t des p e r s o n n e s d i s p a r u e s , c o m m e 

u n c a u t i o n n e m e n t d ' une violat ion con t i nue des dro i t s de l ' h o m m e du 

r e q u é r a n t dont il s 'agit . 

B. A p p r é c i a t i o n d e la C o u r 

74. La C o u r observe d ' e m b l é e qu ' i l y a lieu de d i s t i ngue r e n t r e , d 'une 

p a r t , les déc l a r a t i ons faites d a n s le cad re de négoc ia t ions s t r i c t e m e n t 

conf ident ie l les m e n é e s en vue d ' un r è g l e m e n t a m i a b l e et , de l ' au t r e , les 

déc l a ra t ions un i l a t é r a l e s - c o m m e celle don t il est ques t ion ici - fo rmulées 

p a r un g o u v e r n e m e n t d é f e n d e u r au cours d ' u n e p r o c é d u r e pub l ique et 

con t r ad ic to i r e d e v a n t la C o u r . C o n f o r m é m e n t à l 'ar t ic le 38 § 2 de la 

Conven t i on et à l 'ar t icle 62 § 2 de son r è g l e m e n t , la C o u r p r e n d r a pour 

base la déc l a ra t ion u n i l a t é r a l e du G o u v e r n e m e n t et les observa t ions 

déposées p a r les pa r t i e s hors du cadre des négoc ia t ions en vue d 'un 

r è g l e m e n t a m i a b l e , et fera a b s t r a c t i o n des obse rva t ions q u e les pa r t i e s 

ont p r é s e n t é e s au m o m e n t où é t a i en t é tud iées les possibi l i tés d 'un 

r è g l e m e n t a m i a b l e de l 'affaire, ainsi q u e des ra i sons p o u r lesquel les les 

pa r t i e s n 'on t pu se m e t t r e d 'accord sur les t e r m e s de pare i l r è g l e m e n t . 

75. La C o u r e s t ime q u e , d a n s ce r t a ines c i rcons tances , il peu t ê t r e 

ind iqué de rayer une r e q u ê t e du rôle en v e r t u de l 'ar t icle 37 § 1 c) de la 

C o n v e n t i o n sur la base d ' une déc la ra t ion u n i l a t é r a l e du g o u v e r n e m e n t 

dé f endeu r m ê m e si le r e q u é r a n t souha i t e q u e l ' e x a m e n de l 'affaire se 

poursu ive . Ce se ron t toutefois les c i rcons tances pa r t i cu l i è re s de la cause 

qu i p e r m e t t r o n t de d é t e r m i n e r si la déc l a ra t ion un i l a t é r a l e offre une base 

suff isante pour q u e la C o u r conclue q u e le respec t des d ro i t s de l ' h o m m e 

g a r a n t i s p a r la Conven t i on n 'ex ige pas qu 'e l l e poursuive l ' e x a m e n de 

l 'affaire (ar t ic le 37 § 1 in fine). 

76. P a r m i les fac teurs à p r e n d r e en c o m p t e à cet éga rd f igurent la 

n a t u r e des griefs fo rmulés , le point de savoir si les ques t ions soulevées 

sont ana logues à celles déjà t r a n c h é e s pa r la C o u r d a n s des affaires 

p r é c é d e n t e s , la n a t u r e et la po r t ée des m e s u r e s é v e n t u e l l e m e n t prises 

pa r le g o u v e r n e m e n t d é f e n d e u r dans le cad re de l ' exécut ion des a r r ê t s 

r e n d u s p a r la C o u r d a n s ces affaires, et l ' incidence de ces m e s u r e s sur 

l 'affaire à l ' e x a m e n . Il y a p e u t - ê t r e auss i lieu de r e c h e r c h e r si les faits 

p r ê t e n t à con t roverse e n t r e les pa r t i e s et , d a n s l 'aff i rmative, à quel 

d e g r é , et que l le va leu r p r o b a n t e il convient à p r e m i è r e vue d ' accorder 

aux observa t ions q u e les pa r t i e s leur on t consac rées . R e v ê t e n t de 

l ' impor t ance à ce p ropos les aud i t ions de t é m o i n s auxque l l e s la C o u r 

peu t avoir déjà p rocédé e l l e -même d a n s l 'affaire à l ' e x a m e n afin 
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d ' é luc ider les faits p r ê t a n t à con t roverse . D ' a u t r e s é l é m e n t s sont à 

env i sage r ; e n t r e a u t r e s , il faut voir si d a n s sa déc l a r a t i on u n i l a t é r a l e le 

g o u v e r n e m e n t dé f endeu r formule l 'une ou l ' au t r e concess ion en ce qui 

conce rne les a l léga t ions de violat ions de la Conven t i on et , d a n s ce t t e 

hypo thèse , que l les sont l ' a m p l e u r de ces concess ions et les moda l i t é s du 

r e d r e s s e m e n t qu' i l e n t e n d fourni r au r e q u é r a n t . Q u a n t à ce d e r n i e r 

poin t , d a n s les cas où il est possible d 'effacer les conséquences d ' u n e 

violat ion a l léguée (par exemple dans c e r t a i n e s affaires de p rop r i é t é ) et 

où le g o u v e r n e m e n t d é f e n d e u r se déc la re disposé à le faire, le r ed re s se ­

m e n t envisagé a d a v a n t a g e de chances d ' ê t r e t enu pour a d é q u a t aux fins 

d ' u n e r ad i a t i on de la r e q u ê t e , la C o u r conse rvan t , c o m m e toujours , le 

pouvoir de ré insc r i re celle-ci au rôle ainsi q u e le prévoien t les ar t ic les 37 

§ 2 de la Conven t i on et 44 § 5 du r è g l e m e n t . 

77. La liste qu i p récède ne p r é t e n d pas à l ' exhaus t iv i té . Selon les 

c i r cons tances pa r t i cu l i è re s de c h a q u e affaire, d ' a u t r e s cons idé ra t ions 

p o u r r a i e n t e n t r e r en j e u lors de l ' appréc ia t ion d ' une déc la ra t ion uni­

l a t é ra l e aux fins de l 'ar t icle 37 § 1 c) de la Conven t ion . 

78. Q u a n t au point de savoir s'il se ra i t o p p o r t u n de rayer la p r é s e n t e 

r e q u ê t e sur la base de la déc l a r a t i on u n i l a t é r a l e du G o u v e r n e m e n t , la 

C o u r relève en p r e m i e r lieu que les faits p r ê t e n t g r a n d e m e n t à 

con t roverse e n t r e les pa r t i e s . Le r e q u é r a n t a l lègue q u e son frère a é té 

enlevé en 1994 pa r des agen t s de l 'E ta t , ou du moins avec leur 

connivence , qu ' i l a ensu i t e é té d é t e n u p a r des au to r i t é s de l 'E ta t et 

q u e ni ces a l l éga t ions ni celle d ' ap rè s laquel le des p a r e n t s du r e q u é ­

r a n t a u r a i e n t vu son frère à la télévision en 2000 n 'on t d o n n é lieu à 

u n e e n q u ê t e i n t e r n e effective. Selon le G o u v e r n e m e n t , l ' en l èvemen t et 

la d i spar i t ion du frère du r e q u é r a n t - y compr i s les a l léga t ions 

fo rmulées p a r des p a r e n t s à l ' encon t re de deux g e n d a r m e s et d 'un 

g a r d e de vil lage, et l ' appar i t ion u l t é r i e u r e a l léguée du frère du 

r e q u é r a n t à la télévision - ont bien fait l 'objet de la pa r t des a u t o r i t é s 

c o m p é t e n t e s d ' inves t iga t ions effectives et toujours en cours , quo ique 

sans r é s u l t a t concre t à ce j o u r . 

79. En second lieu, a lors q u e le G o u v e r n e m e n t a, d ' une p a r t , accepté 

de d i re , d a n s sa déc la ra t ion u n i l a t é r a l e , q u e les pr iva t ions de l iber tés 

non e n r e g i s t r é e s et les inves t iga t ions insuff isantes m e n é e s sur les 

cas de d i spar i t ions a l l éguées , « c o m m e celle en cause en l ' e spèce» 

( p a r a g r a p h e 69 c i -dessus) , e m p o r t e n t viola t ion des ar t ic les 2, 5 et 13 de 

la C o n v e n t i o n , il a, d ' a u t r e p a r t , ind iqué p a r la sui te c a t é g o r i q u e m e n t 

q u e sa déc l a r a t i on un i l a t é r a l e ne s au ra i t en a u c u n e m a n i è r e s ' i n t e rp ré ­

t e r c o m m e u n e r econna i s sance de q u e l q u e impl ica t ion ou responsab i l i t é 

q u e ce soit r e l a t i v e m e n t à tel le ou telle v io la t ion de la Conven t i on a l léguée 

pa r le r e q u é r a n t , qui t i re des griefs des a r t ic les 2, 3 , 5, 6, 8, 13, 14, 18, 34 et 

38 de la Conven t i on . Le G o u v e r n e m e n t a donc rédu i t à n é a n t l 'aveu de 

r e sponsab i l i t é q u e r e n f e r m a i t sa déc l a ra t ion . 
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80. T r o i s i è m e m e n t , la C o u r e s t ime q u e l 'affaire Akman p r éc i t ée et la 

déc l a r a t i on un i l a t é r a l e qui y avait é t é faite se d i s t i n g u e n t de la p r é s e n t e 

affaire et de la déc l a ra t ion u n i l a t é r a l e qui y a é té fo rmulée , cela sur 

p lus i eu r s poin ts f o n d a m e n t a u x . 

8 1 . D ' a b o r d , il ne p r ê t a i t pas à con t roverse e n t r e les pa r t i e s à l 'affaire 

Akman q u e le fils du r e q u é r a n t avai t é té tué par les forces de l 'ordre 

t u r q u e s . Les p a r t i e s ne se t rouva i en t en désaccord que sur le point de 

savoir si celles-ci ava ien t agi en é t a t de lég i t ime défense ou si l 'homicide 

r é su l t a i t d 'un usage excessif de la force de leur p a r t . 

D e plus , d a n s sa d é c l a r a t i o n un i l a t é r a l e - qu ' i l avai t p r é s e n t é e peu 

avan t q u e la C o u r ne p rocédâ t e l l e - m ê m e à des aud i t ions de t é m o i n s - le 

G o u v e r n e m e n t avai t a d m i s l ' exis tence d ' une violat ion de l 'ar t icle 2 de la 

Conven t i on en concédan t que le fils du r e q u é r a n t avai t t rouvé la m o r t en 

ra ison de l 'usage d ' une force excessive n o n o b s t a n t la légis lat ion i n t e rne . 

Le G o u v e r n e m e n t s 'é ta i t de surcro î t engagé à éd ic te r les ins t ruc t ions 

a p p r o p r i é e s et à a d o p t e r t ou t e s les m e s u r e s nécessa i r e s p o u r g a r a n t i r que 

le dro i t à la vie (p ro tégé par l 'ar t icle 2) - qui impl ique l 'obl igat ion de 

m e n e r des e n q u ê t e s effectives - sera i t r e spec té à l 'avenir et , à cet égard , 

il no ta i t les m e s u r e s légales et a d m i n i s t r a t i v e s v e n a n t d ' ê t r e a d o p t é e s e t 

ayan t pe rmis selon lui de r é d u i r e les cas d 'homic ide d a n s des c i rcons tances 

du type de celles qu i ava ien t e n t o u r é la m o r t du fils du r e q u é r a n t . Le 

G o u v e r n e m e n t s 'é ta i t pa r a i l leurs e n g a g é à coopére r avec le C o m i t é des 

Min i s t r e s dans sa survei l lance de l ' exécut ion des a r r ê t s de la C o u r d a n s les 

affaires de ce g e n r e , afin de g a r a n t i r l ' amél io ra t ion c o n s t a n t e de la 

s i t ua t ion en la m a t i è r e , ainsi q u ' à offrir au r e q u é r a n t une r é p a r a t i o n 

sous forme d 'un v e r s e m e n t de 85 000 livres s te r l ing . 

Enfin, c o m m e la C o u r avait déjà préc isé , à p ropos de diverses a u t r e s 

r e q u ê t e s sur lesquel les elle s 'est p rononcée a n t é r i e u r e m e n t , la n a t u r e e t 

l ' a m p l e u r des obl igat ions q u e la C o n v e n t i o n fait pe se r su r l 'E ta t 

d é f e n d e u r en cas d 'homic ides q u e les forces de l 'ordre c o m m e t t r a i e n t a u 

m é p r i s de la loi, elle pouvai t e s t i m e r q u e le respect des droi t s de l ' h o m m e 

g a r a n t i s p a r la Conven t i on ne jus t i f ia i t plus de poursu iv re l ' e x a m e n de la 

r e q u ê t e . 

82. De l'avis de la C o u r , un homic ide i n c o n t e s t a b l e m e n t p e r p é t r é par 

les forces de l 'o rdre d a n s un cas où le g o u v e r n e m e n t d é f e n d e u r a d m e t q u e 

le décès est résu l té d ' un recours excessif à la force, au m é p r i s de l 'article 2 

de la Conven t ion , ne sau ra i t se c o m p a r e r à la d i spa r i t ion non élucidée 

d ' u n e p e r s o n n e qui a u r a i t é té en levée p a r des a g e n t s de l 'E ta t ou avec 

leur connivence . D a n s l 'affaire Akman p r éc i t ée , il é ta i t moins i m p é r i e u x 

q u e les a u t o r i t é s i n t e r n e s ou la C o u r poursu iv i ssen t l ' ins t ruc t ion des faits 

p u i s q u e l 'Eta t d é f e n d e u r avait dé jà a s s u m é la responsab i l i t é de l 'homicide 

au r e g a r d de l 'ar t ic le 2 de la Conven t i on . En o u t r e , à propos de l ' exécut ion 

- dont le C o m i t é des Min i s t r e s a s su re la survei l lance - d ' a r r ê t s a n t é r i e u r s 

de la C o u r dans p lus ieurs affaires s imi la i res où celle-ci avait cons t a t é que 
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la T u r q u i e avait failli à ses obl iga t ions au t i t re de la C o n v e n t i o n , le 

G o u v e r n e m e n t avai t déjà a d o p t é ou s 'é ta i t dé jà e n g a g é à a d o p t e r des 

m e s u r e s spécif iques v isant à e m p ê c h e r q u e les m a n q u e m e n t s relevés pa r 

la C o u r ne se r e p r o d u i s e n t à l 'avenir . 

83 . En l 'espèce, p a r c o n t r e , la déc l a r a t i on u n i l a t é r a l e du G o u v e r n e ­

m e n t ne t r a i t e pas de m a n i è r e a d é q u a t e les do léances du r e q u é r a n t sur 

le t e r r a i n de la Conven t i on . Le G o u v e r n e m e n t ne fait é t a t d ' a u c u n e 

m e s u r e p rop re à r é p o n d r e a u x griefs spécif iques de l ' in té ressé , puisqu ' i l 

se bo rne à s ' engage r de m a n i è r e g é n é r a l e à poursu iv re ses efforts pour 

p réven i r d é s o r m a i s les d i spa r i t ions , s ans env isager les m e s u r e s pe r t i ­

n e n t e s et réa l i sab les qui p o u r r a i e n t s ' imposer d a n s la p r é s e n t e affaire en 

par t i cu l i e r . 

84. La C o u r a d m e t q u e l'on ne saura i t cons idé re r c o m m e une 

condi t ion sine qua non pour qu 'e l l e soit p r ê t e à r ayer u n e r e q u ê t e du rôle 

sur la base d ' une d é c l a r a t i o n un i l a t é r a l e d 'un g o u v e r n e m e n t d é f e n d e u r 

q u e celui-ci r econna i s se p l e i n e m e n t la r e sponsab i l i t é d e l 'E ta t d é f e n d e u r 

à l ' égard des a l l éga t ions q u ' u n r e q u é r a n t fo rmule sur le t e r r a i n de la 

Conven t ion . C e p e n d a n t , d a n s des affaires c o n c e r n a n t des p e r s o n n e s 

d i s p a r u e s ou qu i on t é t é t uée s pa r des a u t e u r s inconnus et lorsque 

f igurent au doss ier des c o m m e n c e m e n t s de p reuve v e n a n t é t aye r les 

a l l éga t ions selon lesquel les l ' enquê te m e n é e sur le p lan i n t e r n e a é té en 

deçà de ce q u e r e q u i e r t la C o n v e n t i o n , une d é c l a r a t i o n un i l a t é r a l e 

doit p o u r le moins r e n f e r m e r une concession en ce sens , a insi q u e 

l ' e n g a g e m e n t , de la pa r t d u g o u v e r n e m e n t dé f endeu r , d ' e n t r e p r e n d r e , 

sous la survei l lance du C o m i t é des Min i s t r e s d a n s le cad re des 

obl iga t ions que lui confère l 'ar t ic le 46 § 2 de la C o n v e n t i o n , une e n q u ê t e 

qu i soit p l e i n e m e n t conforme aux exigences de la Conven t i on tel les q u e la 

C o u r les a définies d a n s des affaires a n t é r i e u r e s semblab le s (voir, pa r 

e x e m p l e , les a r r ê t s Kurt c. Turquie, 25 m a i 1998, Recueil des arrêts et décisions 

1998-III; Çakia c. Turquie [ G C ] , n° 23657/94, C E D H 1999-IV; Ertak 

c. Turquie, n° 20764/92, C E D H 2000-V; Timurtas c. Turquie, n" 23531/94, 

C E D H 2000-VI, et Ta¡ c. Turquie, n° 24396/94, 14 n o v e m b r e 2000) . 

85. C o m m e la d é c l a r a t i o n un i l a t é r a l e du G o u v e r n e m e n t en l 'espèce ne 

r e n f e r m e ni une telle concession ni un tel e n g a g e m e n t , le respec t des 

d ro i t s d e l ' h o m m e exige la p o u r s u i t e d e l ' e x a m e n de l 'affaire, 

c o n f o r m é m e n t à la d e r n i è r e ph ra se de l 'ar t icle 37 § 1 de la Conven t i on . 

La r e q u ê t e ne peu t donc ê t r e rayée d u rôle en ve r tu de l ' a l inéa c) de 

l 'ar t icle 37 de la C o n v e n t i o n , la déc l a r a t i on n 'offrant pas une base 

suff isante pour q u e la C o u r puisse d i re qu ' i l ne se jus t i f ie plus de 

poursu iv re l ' e x a m e n de l 'affaire. 

86. En conclusion, la C o u r re je t t e la d e m a n d e du G o u v e r n e m e n t 

t e n d a n t à la r ad i a t i on de la r e q u ê t e du rôle en ve r tu de l 'ar t icle 37 § 1 c) 

de la C o n v e n t i o n et va en conséquence poursu iv re l ' e x a m e n de l 'affaire au 

fond. 
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P A R C E S M O T I F S , L A C O U R 

1. Rejette, p a r seize voix con t re u n e , la d e m a n d e du G o u v e r n e m e n t 

t e n d a n t à la r ad ia t ion de la r e q u ê t e du rô l e ; 

2. Décide, p a r seize voix con t r e u n e , de poursu iv re l ' e x a m e n du fond de 

l 'a f fa i re ; et, en c o n s é q u e n c e , 

réserve la p r o c é d u r e u l t é r i e u r e et délègue au p r é s i d e n t de la C o u r le soin 

de la fixer au besoin . 
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O P I N I O N C O N C O R D A N T E D E M. L E J U G E R E S S 

(Traduction) 

1. J e souscris p l e i n e m e n t à l ' a r rê t en l 'espèce mais souha i t e r a i s 

a jou te r q u e l q u e s expl ica t ions à m o n vo te , en ce qu i conce rne la m a n i è r e 

d ' i n t e r p r é t e r à l 'avenir l 'ar t icle 37 § 1 a l inéa c) et in fine. 

P a r m i les fac teurs qu 'e l le évoque au p a r a g r a p h e 76 de son a r r ê t , la 

C o u r m e n t i o n n e la ques t i on de savoir si d a n s sa déc l a r a t i on u n i l a t é r a l e 

le G o u v e r n e m e n t fo rmule des concess ions r e l a t i v e m e n t aux a l léga t ions 

de violat ion de la C o n v e n t i o n et quel les sont les moda l i t é s du r ed re s se ­

m e n t qu ' i l e n t e n d fourni r au r e q u é r a n t . S 'agissant d 'effacer les effets 

d ' u n e violat ion a l léguée , la C o u r cite à t i t re d ' e x e m p l e les affaires de 

p r o p r i é t é . Mais l ' e n g a g e m e n t d 'effacer les conséquences d ' u n e violat ion 

a l l éguée est encore plus p robab le et u r g e n t d a n s d ' a u t r e s s i tua t ions 

typ iques , c o m m e celle d ' un m a n q u e m e n t à l 'obl igat ion d ' a s s u r e r une 

p r o c é d u r e équ i t ab l e au r e g a r d de l 'ar t ic le 6 § 1, dans lesquel les le 

r e d r e s s e m e n t peu t r evê t i r la forme d ' u n e réouverture de la procédure interne 

devan t un t r ibuna l de l 'E ta t conce rné . Il exis te un c e r t a i n n o m b r e 

d ' a u t r e s e x e m p l e s où p o u r r a i t ê t r e accep tab le au r e g a r d de l 'ar t ic le 37 § 1 

in fine u n e déc l a r a t i on u n i l a t é r a l e par laque l le u n g o u v e r n e m e n t 

d é f e n d e u r a d m e t t r a i t la violat ion a l l éguée de la Conven t i on et s ' engage­

rai t à la r e d r e s s e r d ' u n e m a n i è r e qui en efface les conséquences . 

2. C o m m e la C o u r le soul igne au p a r a g r a p h e 84 de son a r r ê t , on ne 

s au ra i t cons idé re r c o m m e une condi t ion sine qua non p o u r qu 'e l l e soit 

p r ê t e à r ayer une r e q u ê t e du rôle sur la base d ' u n e déc l a r a t i on uni­

l a t é ra l e d ' un g o u v e r n e m e n t dé f endeu r que celui-ci reconnaisse pleinement sa 

responsabilité à l ' égard des a l léga t ions q u ' u n r e q u é r a n t fo rmule sur le 

t e r r a i n de la Conven t ion . Sinon, peu de g o u v e r n e m e n t s s e ra i en t disposés 

à fo rmule r pare i l le déc l a r a t i on un i l a t é r a l e au t i t r e de l 'ar t icle 37 § 1 in fine. 

Il ne faut pas i n t e r p r é t e r les t e r m e s employés p a r la C o u r c o m m e 

signif iant que , m ê m e s'il n 'es t pas nécessa i re q u ' u n g o u v e r n e m e n t 

a d m e t t e p l e i n e m e n t sa responsab i l i t é d a n s une déc la ra t ion u n i l a t é r a l e , il 

doit y faire figurer u n e c e r t a i n e admiss ion de négl igence . D a n s l 'hypothèse 

de faits f o r t emen t con t roversés , il ne s emble pas avisé d ' e s c o m p t e r q u e 

les p a r t i e s t o m b e n t d 'accord sur eux et en ou t r e q u e le g o u v e r n e m e n t 

a d m e t t e y avoir une responsab i l i t é . D a n s ce g e n r e de s i tua t ion , si les 

c i r cons tances le p e r m e t t e n t , la C o u r peu t a b o u t i r à la conclusion q u e , 

f au te d ' une e n q u ê t e effective, les obl iga t ions p rocédu ra l e s énoncées à 

l 'ar t icle 2 e t /ou à l 'ar t ic le 3 ont é té m é c o n n u e s . D a n s le cas où cela ne 

peu t ê t r e é tab l i , la C o u r peu t e n t r e p r e n d r e pa r e l l e - m ê m e de recuei l l i r 

des p reuves , si pare i l le miss ion offre des chances suff isantes de succès. 

Sinon, lo rsque les faits r e s t e n t con t rove r sés , l 'affaire doi t ê t r e t r a n c h é e 
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en fonction de \a.charge de la preuve. Lo r sque des pe r sonnes ont é té enlevées 

et p e u t - ê t r e tuées p a r des inconnus , c'est au requérant qu ' i l i ncombe 

d ' é t ab l i r au-de là de tout d o u t e r a i sonnab le que ces inconnus é t a i en t des 

a g e n t s de l 'E ta t et q u e leurs ac tes é t a i e n t donc i m p u t a b l e s à celui-ci. Si 

cela peu t ê t r e d é m o n t r é , le f a rdeau d e la p reuve se dép lace sur YEtat, qui 

doit fournir des précis ions sur l ' endroi t où se t rouve la p e r s o n n e d i s p a r u e 

et le sort qu i lui a é t é réservé (Tannkulu c. Turquie [ G C ] , n" 23763/94, 

§§ 94-99, C E D H 1999-IV, et Sarli c. Turquie, n" 24490/94, 22 m a i 2001) . 

3. U n E t a t peu t , pour diverses ra i sons , ê t r e p rê t à fo rmule r une 

propos i t ion u n i l a t é r a l e en vue de la solut ion d ' une affaire m ê m e si les 

faits sont f o r t e m e n t con tes tés et si la c h a r g e de la p reuve incombe au 

r e q u é r a n t ou lorsque celle-ci est p o u r le moins con t roversée (voir l ' a rgu­

m e n t q u a n t aux é l é m e n t s de preuve et aux c i rcons tances pa r t i cu l i è r e s de 

l 'affaire aux p a r a g r a p h e s 97 et 98 de l ' a r r ê t Tannkulu p r éc i t é ) . L 'E ta t peu t 

n é a n m o i n s en pare i l les c i r cons tances ê t r e p rê t à p ropose r un r ed re s se ­

m e n t à t i t r e g rac ieux sans r e c o n n a î t r e q u e l q u e responsab i l i t é q u e ce soit, 

s i m p l e m e n t pour m e t t r e u n t e r m e à l 'affaire. U n e tel le solut ion est dans 

l ' in té rê t des dro i t s de l ' h o m m e , en pa r t i cu l i e r si la ques t i on de la c h a r g e 

de la p reuve peu t ê t r e t e n u e pour p r ê t a n t à con t roverse . J e n ' hés i t e r a i s 

donc pas à d i re q u ' e n pare i l cas le respec t des dro i t s de l ' h o m m e au sens 

d e l 'ar t ic le 37 § 1 in fine n 'ex ige pas n é c e s s a i r e m e n t de poursu ivre 

l ' examen de la r e q u ê t e . 

4. C e r t e s , en l 'espèce, il exis ta i t des c o m m e n c e m e n t s de p reuve v e n a n t 

é t aye r l ' a l légat ion selon laque l le l ' e n q u ê t e i n t e r n e é t a i t en deçà de ce q u e 

veu len t les obl iga t ions p r o c é d u r a l e s d é c o u l a n t de la Conven t ion . La C o u r 

a donc a j u s t e t i t r e exigé u n e déc l a r a t i on d ' ap rè s laquel le ce t t e e n q u ê t e 

a u r a i t dû al ler plus loin et voulu q u e soient précisés les moyens envisagés à 

l 'avenir . Mais d ' a u t r e s s i tua t ions se r e n c o n t r e n t et se r e n c o n t r e r o n t où 

l 'on ne possède pas m ê m e de tels c o m m e n c e m e n t s de p reuve et où, à 

m o n sens , on p o u r r a i t n é a n m o i n s accep te r au r ega rd de l 'ar t icle 37 § 1 

a l inéa c) et in fine u n e déc la ra t ion u n i l a t é r a l e sans r econna i s sance de 

responsab i l i t é . 
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O P I N I O N C O N C O R D A N T E C O M M U N E 

À S i r N i c o l a s B R A T Z A , M m c T U L K E N S E T M m c V A J I C , J U G E S 

Si nous s o m m e s e n t i è r e m e n t d 'accord avec la décis ion de la C o u r 

de r e j e t e r la d e m a n d e du G o u v e r n e m e n t t e n d a n t à la r ad ia t ion de la 

r e q u ê t e du rôle, nous voudr ions n é a n m o i n s fo rmule r une rése rve de 

n a t u r e plus géné ra l e sur la p r o c é d u r e inéd i te de r ad ia t ion du rôle 

(ar t ic le 37 § 1 c)) sur la base d ' une déc l a r a t i on u n i l a t é r a l e du g o u v e rn e ­

m e n t d é f e n d e u r a lors q u e le r e q u é r a n t souha i t e la p o u r s u i t e de l ' e x a m e n 

au fond de son affaire. 

A no t r e sens , u n e tel le p r o c é d u r e doi t r e s t e r excep t ionne l l e e t , en tout 

é t a t de cause , elle ne p e u t servir à c o n t o u r n e r l 'opposi t ion d u r e q u é r a n t à 

un r è g l e m e n t a m i a b l e . 

U n e x a m e n a t t e n t i f et r i goureux s ' impose donc dans c h a q u e cas 

d 'espèce . A cet éga rd , il ne nous s emble pas j ud i c i eux , au p a r a g r a p h e 76 

de l ' a r rê t où la C o u r ind ique en t e r m e s g é n é r a u x le type de fac teurs don t il 

pou r ra i t ê t r e t enu c o m p t e , de d o n n e r l ' exemple de c e r t a i n e s affaires où le 

r e d r e s s e m e n t p roposé p a r le g o u v e r n e m e n t a u r a i t d a v a n t a g e de chances 

d ' ê t r e t e n u pour a d é q u a t aux fins d ' une r ad ia t ion de la r e q u ê t e . 
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O P I N I O N D I S S I D E N T E 

D E M . L E J U G E G O L C Ù K L Û 

J e suis au r eg re t d e ne pouvoir m e ra l l ier à la major i t é lorsqu 'e l le 

r e je t t e la d e m a n d e du G o u v e r n e m e n t t e n d a n t à la r ad i a t i on du rôle de la 

p r é s e n t e r e q u ê t e . En o u t r e , la ma jo r i t é a décidé de poursu ivre l ' e x a m e n 

du fond de l 'affaire et a ainsi réservé la p r o c é d u r e u l t é r i e u r e , conclusion à 

laquel le j e ne puis d a v a n t a g e souscr i re . 

J e m ' e x p l i q u e : 

1. Selon l 'ar t ic le 37 § 1 de la Conven t ion , la C o u r peu t à tou t m o m e n t 

déc ider de rayer une r e q u ê t e du rôle lo rsque les c i rcons tances p e r m e t t e n t 

d ' abou t i r à l 'une des conclusions énoncées aux a l inéas a ) , b) ou c) de ce 

p a r a g r a p h e . L ' a l inéa c) de lad i te d isposi t ion habi l i te n o t a m m e n t la C o u r à 

r ayer u n e affaire du rôle si « p o u r tou t a u t r e mot i f don t la C o u r cons t a t e 

l ' ex is tence , il ne se jus t i f ie plus de poursu iv re l ' e x a m e n de la r e q u ê t e » . 

2. Ainsi , la C o u r ( d e u x i è m e sec t ion) , ap r è s avoir e x a m i n é a t t en t ive ­

m e n t les t e r m e s de la déc l a ra t ion u n i l a t é r a l e du G o u v e r n e m e n t ( a r r ê t 

TA. c. Turquie ( r ad i a t i on ) , n" 26307/95 , § 60, 9 avril 2002) , avai t e s t imé 

- eu éga rd à la n a t u r e des concess ions que r e n f e r m a i t celle-ci ainsi q u ' à 

l ' a m p l e u r et à la po r t ée des divers e n g a g e m e n t s don t elle faisait é t a t , 

c o m m e du m o n t a n t de l ' i n d e m n i t é p roposée - qu ' i l ne se jus t i f ia i t plus 

de poursu iv re l ' e x a m e n de la r e q u ê t e (ar t ic le 37 § 1 c)) et , dès lors, qu ' i l 

y avai t lieu de rayer l 'affaire du rôle (ibidem, §§ 64 et 66) . U n e conclusion 

que j e p a r t a g e e n t i è r e m e n t . 

3. U l t é r i e u r e m e n t , devan t la G r a n d e C h a m b r e , à l ' audience du 

29 j a n v i e r 2003, le G o u v e r n e m e n t a, su ivant la propos i t ion qui lui é ta i t 

faite, accep té de modif ier sa déc l a r a t i on en i n s é r a n t au q u a t r i è m e pa ra ­

g r a p h e les mo t s « c o m m e celle en cause en l 'espèce », la p h r a s e p e r t i n e n t e 

se l isant d é s o r m a i s c o m m e suit : «Il r econna î t que les p r iva t ions de l iber té 

non e n r e g i s t r é e s et les inves t iga t ions insuff isantes m e n é e s sur les cas de 

d i spar i t ions a l léguées , comme celle en cause en l'espèce, e m p o r t e n t violat ion des 

ar t ic les 2, 5 et 13 de la C o n v e n t i o n » ( i ta l ique ajouté) ( p a r a g r a p h e 69 du 

p r é s e n t a r r ê t ) . 

4. Q u i plus est, a u c i n q u i è m e p a r a g r a p h e de sa déc l a r a t i on , le 

G o u v e r n e m e n t a cons idé ré que « la survei l lance p a r le C o m i t é des 

Min i s t r e s de l ' exécut ion des a r r ê t s de la C o u r c o n c e r n a n t la T u r q u i e 

dans la p r é s e n t e cause et les affaires s emblab le s c o n s t i t u a i t ] un 

m é c a n i s m e app rop r i é pour g a r a n t i r l ' amé l io ra t ion de la s i tua t ion en 

la m a t i è r e . Il s ' engage [ait] à cet éga rd à poursu iv re sa coopéra t ion , 

nécessa i re p o u r a t t e i n d r e cet objectif. (...) ». Ainsi , le G o u v e r n e m e n t 

reconna i ssa i t et a s s u m a i t t o u t e la responsab i l i t é de l 'E ta t dé f endeu r 

décou lan t de la Conven t i on . Donc , les p r é t e n d u e s différences q u e la 

major i t é a cru c o n s t a t e r e n t r e l 'affaire Akman c. Turquie et la p r é s e n t e 
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espèce pour a r r ive r à une conclusion con t r a i r e ne sont pas du tout 

p e r t i n e n t e s . C a r , c o m m e j e viens de l ' ind iquer , le G o u v e r n e m e n t , avec 

l 'ajout fait au q u a t r i è m e p a r a g r a p h e de sa déc l a r a t i on , a accep té c la i re­

m e n t sa responsab i l i t é ( p a r a g r a p h e s 80-83 du p ré sen t a r r ê t ; voir aussi 

les a r r ê t s Akman c. Turquie ( r ad i a t i on ) , n° 37453/97, C E D H 2001-VI, 

Haran c. Turquie ( r ad i a t i on ) , n" 25754/94, 26 m a r s 2002, et Togcu c. Turquie 

( r ad i a t i on ) , n° 27601/95 , 9 avril 2002) . 

5. C e p e n d a n t , la major i té de la Cour , nég l igean t q u e seule la 

déc l a ra t ion officielle écr i te soumise à la C o u r fait foi et ap r è s s ' ê t re 

livrée à un procès d ' i n t en t ion , s 'est e x p r i m é e d a n s le sens co n t r a i r e et a 

re je té la d e m a n d e du G o u v e r n e m e n t t e n d a n t à la r ad ia t ion de la r e q u ê t e 

du rôle, en ve r tu de l 'ar t icle 37 § 1 c) de la Conven t ion . U n e conclusion à 

laquel le j e ne peux a d h é r e r . 

6. D a n s la p r é s e n t e affaire, il me semble q u e la sais ine de la G r a n d e 

C h a m b r e s ' a p p a r e n t e d a v a n t a g e à u n pourvoi en cassa t ion q u ' à l ' in t ro­

duc t ion d ' un appel . C 'es t p o u r q u o i j e ne cons idère pas le p r é s e n t a r r ê t 

c o m m e une décision avant d i re d ro i t . Dès lors, ap r è s le rejet de la 

d e m a n d e du G o u v e r n e m e n t (c 'es t -à-dire ap rè s avoir cassé l ' a r rê t d e la 

d e u x i è m e sec t ion) , la G r a n d e C h a m b r e a u r a i t dû renvoyer l 'affaire -

pour u n e nouvelle p r o c é d u r e q u a n t au fond - à la sect ion don t elle vena i t 

d ' in f i rmer l ' a r rê t au lieu de r é se rve r la p r o c é d u r e u l t é r i e u r e pour 

poursu iv re l ' e x a m e n du fond de l 'affaire. 
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SUMMARY' 

Impartial tribunal - compatibility of judicial role of Council of State with its 
advisory role in relation to draft legislation 

Article 6 § 1 

Independent and impartial tribunal - Compatibility of judicial role of Council of State with its 
advisory role in relation to draft legislation - Objective impartiality - Consecutive exercise of 
advisory and judicial functions - Institutional structure of Council of State - Examination of 
whether advisory and judicial functions related to the same case or decision 

In 1991 the Council of State (Raad van State) gave an advisory opinion on the 
Transport Infrastructure Planning Bill, which was intended to provide a 
legislative framework for the supra-regional planning of a major new transport 
infrastructure. A number of changes were made to the bill on the basis of the 
Council of State's opinion and it eventually came into force as the Transport 
Infrastructure Planning Act in 1994. In the meantime, the Government had 
presented a draft outline planning decision concerning a new railway, the 
Beluweroute railway, which would join up with the German rail network. Following 
a public consultation process, a revised document was put before both Houses of 
Parliament. It became valid on its publication in May 1994. A large number of 
appeals against the revised document had been lodged with the Administrative 
Jurisdiction Division of the Council of State, which in January 1997 rejected most 
of the appeals, including those lodged by the applicants. In June 1994 a preliminary 
draft of the routing decision, setting out the exact route of the railway, had been 
opened to public inspection. Following public consultation, the route was finalised 
in November 1996. A large number of appeals were lodged with the Administrative 
Jurisdiction Division, including those of the applicants, two of whom challenged 
the judges on the ground that the plenary Council of State had been involved in 
the drafting of the legislation at issue. A special Chamber declared the complaint 
inadmissible in so far as it concerned the Council of State as a whole and rejected 
the complaint in so far as it was directed against the three judges who were to hear 
the appeals, on the ground that they had not in anyway expressed themselves in a 
manner contrary to the position of the appellants. The Administrative Jurisdiction 
Division subsequently dismissed most of the appeals, although it allowed certain 

1. T h i s s u m m a r y by t h e R e g i s t r y d o c s not b ind t h e C o u r t . 
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specific complaints. The Government considered that the decision left the project 
95% intact and that no radical review was needed. New partial decisions were 
taken in respect of the parts which had been annulled and the applicants' further 
appeals in that respect were unsuccessful. 

Held 
(1) Admissibility: The challenge made by two of the applicants to the Council of 
State judges had been dismissed and the Court failed to see that a further 
challenge by the other applicants - parties to the same proceedings - could have 
resulted in a different decision. These applicants were not, therefore, required to 
try the remedy, which was bound to fail. As to a remedy before the civil courts, the 
Government had not cited any domestic case-law in which a civil court had agreed 
to hear an administrative appeal on the ground that the Council of State afforded 
insufficient guarantees of independence and impartiality. The applicants had 
sufficiently established that in the present case this remedy could not be 
regarded as offering any reasonable prospects of success. The applications were 
therefore admissible. 
(2) Article 6 § 1: The case did not require the application of any particular 
doctrine of constitutional law; the Court was faced solely with the question 
whether, in the circumstances, the Administrative Jurisdiction Division had the 
requisite appearance of independence or the requisite "objective" impartiality. 
There was nothing to substantiate the applicants' concerns as to the 
independence of the Council of State and its members, nor was there any 
indication of subjective prejudice or bias on the part of any member hearing the 
applicants' appeals. Nevertheless, the consecutive exercise of advisory and judicial 
functions within one body may raise an issue under Article 6 as regards objective 
impartiality (see Procola v. Luxembourg). The Court was not as confident as the 
Government that the arrangements made to give effect to the judgment in 
Procola (exclusion of judges who had participated in an advisory opinion if the 
appeal went to a matter explicitly addressed in the opinion) ensured that in all 
appeals coming before the Administrative Jurisdiction Division it constituted an 
impartial tribunal. However, the Court's task was not to rule in the abstract on 
the compatibility of the system with the Convention. The issue before it was 
whether, with regard to the appeals brought by the applicants, it was compatible 
with the requirement of objective impartiality that the Council of State's 
institutional structure allowed certain of its members to exercise both advisory 
and judicial functions. In that respect, the plenary Council of State had advised 
on the Transport Infrastructure Planning Bill, whereas the applicants' appeals 
were directed against the routing decision. Thus, unlike the situation in Procola, 
the advisory opinion and the subsequent proceedings on the appeals could not be 
regarded as invoking the "same case" or the "same decision". The references in 
the advisory opinion to the proposed railway could not reasonably be interpreted as 
expressing views on, or amounting to a preliminary determination of, any issues 
subsequently decided in the routing decision. In the circumstances, therefore, the 
applicants' fears as to a lack of independence and impartiality could not be 
regarded as being objectively justified. 

Conclusion: no violation (twelve votes to five). 
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I n t h e c a s e o f K leyn a n d O t h e r s v. t h e N e t h e r l a n d s , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing as a G r a n d C h a m b e r 

composed of the following j u d g e s : 
M r L. W l L D H A B E R , President, 
M r C.L. ROZAKIS, 
M r J . -P . COSTA, 
M r G. RESS, 
Sir Nicolas BRATZA, 
M r L. CAFLISCH, 
M r s V. STRAZNTCKA, 
M r K.JUNGWIERT, 
M r V. BUTKEVYCH, 
Mrs N. VAJIC, 
M r J . HEDIGAN, 
Mrs W . THOMASSEN, 
M r s M. TSATSA-NIKOLOVSKA, 
Mr A . B . BAKA, 
M r K. TRAJA, 
M r M. UGREKHELIDZE, 
M r V . ZAGREBELSKY, 

a n d also of M r P .J . MAHONEY, Registrar, 
H a v i n g de l i be r a t ed in p r iva te on 27 N o v e m b e r 2002 and 9 Apri l 2003, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in four app l ica t ions (nos. 39343/98 , 39651/98, 
43147/98 and 46664/99) aga ins t t he K i n g d o m of t he N e t h e r l a n d s lodged 
b e t w e e n 8 J u l y 1997 a n d 16 M a r c h 1998 wi th the E u r o p e a n C o m m i s s i o n of 
H u m a n Righ t s (" the C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of the 
C o n v e n t i o n for t h e P ro t ec t i on of H u m a n Righ t s a n d F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) by t w e n t y - t h r e e N e t h e r l a n d s na t iona l s , 
M r A.A. Kleyn, M r A. van H e l d e n , M r s C .H . van H e l d e n - S c h i m m e l , 
M r A. H o u g e e , Mrs O.L. H o u g e e - v a n Frankfoor t , M r C M . van Burk, 
Ms C . J .P . Klei jn, Ms P.M. Kleijn, Ms C . J . Kleijn, M r M.A.J .E . R a y m a k e r s , 
M r s P .W.N. R a y m a k e r s - S p r e e u w e n b e r g , M r A . J . T h . B e r n d s e n , 
M r s B.A.G. B e r n d s e n - W e z e n d o n k , M r P. B u n s c h o t e n , Mr W . F . van Duyn, 
M r C . J . H a n h a r t , M r J . H . Kardo l , M r C. de Kre i j , Mr G . J . van Len t , 
M r s G. van Len t -de Kroon , M r S.J.B.A. P o m p e n , Ms C.M.M. W e n n e k e s 
and M r M. Witvl ie t , a n d by twelve c o m p a n i e s , M e t t l e r To ledo B.V., 
V a n H e l d e n R e c l a m e - A r t i k e l e n B.V., G r a s s h o p p e r R e c l a m e , 
M . C . G e r r i t s e B.V., T e x s h o p B.V., R e s t a u r a n t De B e t u w e B.V., 
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Maasg la s B.V., Kuwai t P e t r o l e u m ( N e d e r l a n d ) B.V., S t e rk Techn i sch 
Adv ie sbu reau B.V., Kleijn F inanc ie r ings - en L e a s e m a a t s c h a p p i j B.V., 
E x p l o i t a t i e m a a t s c h a p p i j De Zeiving B.V. a n d M a a t s c h a p T a k e l - en 
Bergingsbedr i j f H a n h a r t (" the app l i can t s " ) . 

2. T h e app l i can t s in app l ica t ions nos. 39343/98, 39651/98 and 43147/98 
were r e p r e s e n t e d by M r K.F. L e e n h o u t s , a lawyer p rac t i s ing in Tie l . T h e 
app l i can t s in appl ica t ion no. 46664/99 were init ial ly r e p r e s e n t e d by the 
V e r e n i g i n g Landel i jk O v e r l e g B e t u w e r o u t e (Associat ion for Na t ionwide 
C o n s u l t a t i o n on the Betuweroute), which s u b s e q u e n t l y d e l e g a t e d its 
r e p r e s e n t a t i o n of these app l i can t s to M r L e e n h o u t s . T h e N e t h e r l a n d s 
G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by the i r Agen t , 
M r R.A.A. Bocker , of the N e t h e r l a n d s Min is t ry of Fore ign Affairs. 

3. T h e app l ican t s a l leged t h a t , from an objective poin t of view, t he 
Admin i s t r a t i ve Ju r i sd i c t i on Division of t he N e t h e r l a n d s Counci l of S t a t e 
(Raad van State) could not be r e g a r d e d as an i n d e p e n d e n t a n d impa r t i a l 
t r ibuna l wi th in t he m e a n i n g of Art ic le 6 § 1 of the Conven t i on in t h a t the 
Counci l of S t a t e combined bo th advisory a n d jud ic ia l funct ions . T h e y also 
ra ised fu r the r compla in t s u n d e r Art ic le 6 § 1 a n d Art ic le 8 of t he 
Conven t i on and Art ic le 1 of Protocol No. 1. 

4. T h e appl ica t ions were t r a n s m i t t e d to the C o u r t on 1 N o v e m b e r 
1998, w h e n Protocol No . 11 to t he Conven t i on c a m e in to force (Article 5 
§ 2 of Protocol No. 11). 

5. T h e appl ica t ions w e r e a l loca ted to the Firs t Sect ion of t he C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n t h a t Sect ion, the C h a m b e r 
t h a t would cons ider the case (Article 27 § 1 of t he Conven t ion ) was 
c o n s t i t u t e d as provided in Rule 26 § 1. O n 3 May 2001 this C h a m b e r 
dec ided to jo in the app l ica t ions , to give not ice of the c o m p l a i n t of t he 
lack of objective i n d e p e n d e n c e and impa r t i a l i t y of t h e A d m i n i s t r a t i v e 
Ju r i sd i c t i on Division of t he Counci l of S t a t e to t he G o v e r n m e n t (Rule 54 
§ 2 (b)) a n d to dec la re inadmiss ib le t he r e m a i n d e r of t he appl ica t ions . 

6. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the compos i t ion of 
its Sect ions (Rule 25 § 1). T h i s case was ass igned to t h e newly 
composed Second Sect ion (Rule 52 § 1). O n 2 J u l y 2002 a C h a m b e r 
of t h a t Sect ion, composed of M r J . -P . Cos t a , M r A.B. Baka , 
M r G a u k u r J o r u n d s s o n , M r K. J u n g w i e r t , M r V. Butkevych, 
Mrs W. T h o m a s s e n and M r M. Ugrekhe l i dze , j u d g e s , a n d Mrs S. Dolle , 
Sect ion R e g i s t r a r , r e l inqu i shed ju r i sd ic t ion in favour of the G r a n d 
C h a m b e r , none of the pa r t i e s having objected to r e l i n q u i s h m e n t 
(Article 30 of the Conven t i on and Rule 72). 

7. T h e composi t ion of t he G r a n d C h a m b e r was d e t e r m i n e d accord ing 
to t he provisions of Art ic le 27 §§ 2 and 3 of the Conven t i on and Rule 24. 

8. T h e app l i can t s and the G o v e r n m e n t each filed w r i t t e n observa t ions 
on the admiss ib i l i ty and m e r i t s . In add i t ion , t h i rd -pa r ty c o m m e n t s were 
received from the I ta l ian a n d F rench G o v e r n m e n t s , which had been 
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given leave by the P res iden t to in te rvene in the w r i t t e n p r o c e d u r e 
(Art icle 36 § 2 of t he C o n v e n t i o n a n d Rule 61 § 3). T h e app l i can t s repl ied 
to those c o m m e n t s (Rule 61 § 5 ) . 

9. A h e a r i n g on admiss ib i l i ty and the m e r i t s took place in publ ic in t he 
H u m a n R i g h t s Bui ld ing , S t r a s b o u r g , on 27 N o v e m b e r 2002 (Rule 59 § 3). 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r R A . A . BOCKER, Min i s t ry of Fore ign Affairs, Agent, 
M r E. DAALDER, D e p u t y S t a t e Advoca te , Counsel, 
Ms B. DREXHAGE, Min i s t ry of the In t e r io r 

and K i n g d o m Re la t ions , 
Ms L . LING КЕТ ON, Min i s t ry of J u s t i c e , 
Ms W . WARMERDAM, Min i s t ry of T r a n s p o r t , Advisers; 

(b) for the applicants 
M r K.F. LEENHOUTS, 
Mr T. BARKHUYSEN, Counsel, 
Ms C. FENIJN, Adviser. 

T h e app l i can t s M r van Duyn and M r R a y m a k e r s also a t t e n d e d the 
h e a r i n g . 

10. T h e P r e s i d e n t of the C o u r t gave the a p p l i c a n t s ' r e p r e s e n t a t i v e s 
leave to use the D u t c h l anguage (Rule 34 § 3) . T h e C o u r t h e a r d 
a d d r e s s e s by M r Böcker a n d M r D a a l d e r , a n d by M r L e e n h o u t s a n d 
M r B a r k h u y s e n . 

11. U n d e r t he provisions of Art ic le 29 § 3 of the C o n v e n t i o n and 
Ru le 54A § 3, t h e C o u r t dec ided to e x a m i n e t h e m e r i t s of the 
appl ica t ions at the s a m e t i m e as the i r admiss ibi l i ty . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e a p p l i c a n t s 

Application no. 39343/98 

12. M r A.A. KJeyn was born in 1941 a n d lives in Aspe ren . H e is a 
m a n a g i n g d i r ec to r of t he l imi ted liabili ty c o m p a n y (besloten vennootschap met 
beperkte aansprakelijkheid) Klcijn F inanc ie r ings - en L e a s e m a a t s c h a p p i j B.V. 
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and of the l imi ted liability c o m p a n y E x p l o i t a t i e m a a t s c h a p p i j 
D e Zeiving B.V. H e is also pa r t - owne r of t he r e s t a u r a n t "De G o u d r e i n e t " . 

Application no. 39651/98 

13. M e t t l e r To ledo B.V. is a l imi ted l iabil i ty company . I ts p r e m i s e s a r e 
loca ted in Tie l . 

V a n H e l d e n Rec l ame-Ar t ike l en B.V. is a l imi ted liabili ty company . I ts 
p r e m i s e s a re loca ted in Tie l . I ts m a n a g i n g d i rec to r s , Mr A. van H e l d e n 
a n d Mrs C .H. van H e l d e n - S c h i m m e l , w h o were bo th bo rn in 1946, live 
next to t he company ' s bus iness p r e m i s e s . 

G r a s s h o p p e r R e c l a m e is a r e g i s t e r e d p a r t n e r s h i p (vennootschap 
onder firma) e s tab l i shed u n d e r N e t h e r l a n d s law. Its p r e m i s e s a r e 
located in Tie l . I ts m a n a g i n g d i r ec to r s , Mr A. H o u g e e a n d 
M r s O.L. Hougee -van Frankfoor t , who were born in 1947 a n d 1948 
respect ively, live above the company ' s bus iness p r emi se s . 

M.C . G e r r i t s e B.V. is a l imi ted liability company . Its p r e m i s e s a r e 
loca ted in Tie l . 

T e x s h o p B.V. is a l imi ted liability company . Its p r e m i s e s a re located in 
Tie l . 

R e s t a u r a n t De B e t u w e B.V. is a l imi ted liability company . It o p e r a t e s a 
r e s t a u r a n t in Tie l . 

Maasg l a s B.V. is a l imi ted liabili ty company . Its p r e m i s e s are located in 
Tie l . 

M r C M . van Burk , who was bo rn in 1953, o p e r a t e s a pe t ro l s t a t ion on 
the A15 moto rway , n e a r M e t e r e n . 

Kuwai t P e t r o l e u m ( N e d e r l a n d ) B.V. is a l imi ted liability c o m p a n y 
es tab l i shed in R o t t e r d a m . It owns the pe t ro l s t a t i on o p e r a t e d by 
M r van Burk . 

S te rk Techn i sch Adv ie sbu reau B.V. is a l imi ted liability company . I ts 
p r e m i s e s a r e located in Spijk. 

Kleijn F inanc ie r ings - en L e a s e m a a t s c h a p p i j B.V. a n d Explo i t a t i e ­
m a a t s c h a p p i j De Zeiving B.V. a r e bo th l imi ted liability c o m p a n i e s a n d -
t o g e t h e r wi th M s C . J .P . Kleijn, Ms P .M. Kleijn and Ms C . J . Kleijn, who 
were bo rn in 1936, 1970 and 1978 respect ively — a re j o in t owners of a 
n u m b e r of plots of land a long the A15 m o t o r w a y and pa r t -owner s of the 
r e s t a u r a n t "De G o u d r e i n e t " t h a t is loca ted on o n e of t h e plots . 

Application no. 43147/98 

14. M r M.A.J .E . R a y m a k e r s and M r s P .W.N. R a y m a k e r s -
S p r e e u w e n b e r g , who w e r e b o r n in 1956 a n d 1959 respect ively, live in 
Kerk -Avezaa th . 
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Application no. 46664199 

15. M r A . J . T h . B e r n d s e n a n d M r s B.A.G. B e r n d s e n - W e z e n d o n k were 
born in 1950 and 1952 respect ively a n d live in G r o e s s e n . 

M r P. B u n s c h o t e n was born in 1955 and lives in Herve ld . 
M r W . F . van D u y n was bo rn in 1962 a n d lives in I Jzendoorn . 
M r C . J . H a n h a r t was born in 1938 a n d lives in Tie l . 
M r J . H . Kardo l was born in 1938 and lives in M e t e r e n . 
M r C . de Krei j was bo rn in 1948 a n d lives in G i e s s e n b u r g . 
M r G . J . van Lent was bo rn in 1944 and lives in O c h t e n . 
Mrs G. van Lent -de Kroon was bo rn in 1910 and lives in Echte ld . 
M r S.J.B.A. P o m p e n was bo rn in 1963 a n d lives in Tie l . 
T a k e l - en Berg ingsbedr i j f H a n h a r t is a p a r t n e r s h i p (maatschap) of which 

M r C . J . H a n h a r t and M r S.J.B.A. P o m p e n a re the p a r t n e r s . I ts p r emises 
a r e loca ted in Tie l . 

M s C .M.M. W e n n e k e s was born in 1949 a n d lives in Herve ld . 
M r M. Witvl ie t was born in 1944 a n d lives in K e s t e r e n . 

B. Fac tua l b a c k g r o u n d 

16. T h e t e r r i t o ry of t h e N e t h e r l a n d s inc ludes t he e s t u a r i e s of 
the Rh ine , M a a s a n d Schelde , all of which flow in to the N o r t h Sea at or 
n e a r the town of R o t t e r d a m . T h e s e r ivers have long been used for the 
t r a n s p o r t of m e r c h a n d i s e to a n d from a l a rge p a r t of t he n o r t h - w e s t e r n 
and cen t r a l E u r o p e a n h i n t e r l a n d , a n d in p a r t i c u l a r the vast indus t r i a l 
a r e a s i t ua t ed a long the River R u h r in G e r m a n y . O v e r t he c e n t u r i e s this 
geograph ica l s i tua t ion has al lowed the N e t h e r l a n d s to become one of 
E u r o p e ' s major t r a n s p o r t h u b s , wi th R o t t e r d a m h a r b o u r a n d Schiphol 
Ai rpor t , n e a r A m s t e r d a m , deve lop ing into i m p o r t a n t t r ans i t poin ts for 
goods. 

17. In r ecen t years wor ldwide economic g rowth , the o p e n i n g of the 
bo rde r s be tween the E u r o p e a n U n i o n coun t r i e s a n d the o p e n i n g up to 
foreign t r a d e of cen t r a l and east E u r o p e a n coun t r i e s have led to an 
inc rease in the q u a n t i t y of m e r c h a n d i s e t r a n s p o r t e d t h r o u g h the 
N e t h e r l a n d s and , consequen t ly , in t h e vo lume of traffic. 

18. Since t he 1980s the vo lume of t r a n s p o r t by in land wa te rways , rail 
and pipel ines has largely r e m a i n e d s tab le . It is essent ia l ly road t r a n s p o r t 
which has abso rbed the inc rease . T h i s is d u e to var ious factors , such as the 
g r e a t e r availabil i ty and convenience of roads as c o m p a r e d to rai lways and 
wa te rways a n d t h e inc reased t e n d e n c y of i n d u s t r y to have r a w a n d 
unf in ished m a t e r i a l s de l ivered as and w h e n n e e d e d ins t ead of keep ing 
s tocks. 

19. In t he ear ly 1990s t h e g o v e r n m e n t dec ided on a policy of 
m a i n t a i n i n g and fu r the r improv ing the compe t i t i veness of R o t t e r d a m 
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h a r b o u r as Eu rope ' s m a i n en t ry a n d exi t po r t , as c o m p a r e d to its major 
rivals, H a m b u r g , A n t w e r p , Le H a v r e , Marse i l l e s a n d London . At the 
s a m e t i m e it was cons idered i m p o r t a n t to p r even t , a n d if possible r e d u c e , 
conges t ion of t he roads a n d d a m a g e to t he e n v i r o n m e n t . 

C. T h e T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Bi l l (Tracéwet) a n d t h e 
adv i sory o p i n i o n s o f the C o u n c i l o f S t a t e (Raadvan State) 

20. O n 1 J u l y 1991, in acco rdance wi th section 15 of t he Counci l of S t a t e 
Act (Wet op de Raad van State) a n d u p o n a proposa l of the Min i s t e r for 
T r a n s p o r t and C o m m u n i c a t i o n s (Verkeer en Waterstaat) and the Min i s t e r 
for Hous ing , P l a n n i n g and E n v i r o n m e n t M a n a g e m e n t (Volkshuisvesting, 
Ruimtelijke Ordeningen Milieubeheer), the Q u e e n t r a n s m i t t e d t he T r a n s p o r t 
I n f r a s t r u c t u r e P l a n n i n g Bill (Tracéwet) to the Counci l of S t a t e for an 
advisory opinion. 

21 . T h e T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Bill was i n t e n d e d to 
provide a legislative f r amework for the supra - reg iona l p l a n n i n g of new 
major t r a n s p o r t i n f r a s t ruc tu re ( roads , ra i lways, cana ls ) a n d major 
modif ica t ions to ex i s t ing t r a n s p o r t i n f r a s t ruc tu re with a view to s impl i ­
fying p r o c e d u r e s for secur ing the coopera t ion of t he provincial , reg iona l 
and local au tho r i t i e s whose t e r r i to r i e s migh t be affected. An add i t iona l 
effect was i n t ended to be t he c o n c e n t r a t i o n of legal r e m e d i e s in such a 
way t h a t only one single appea l could be lodged wi th t he Counci l of S t a t e 
aga ins t a decis ion of c e n t r a l g o v e r n m e n t and all r e l a t ed decisions of 
s u b o r d i n a t e a u t h o r i t i e s , obvia t ing the need for a p lura l i ty of appea l s 
before bo th the o rd ina ry cour t s a n d the Counci l of S t a t e aga ins t 
decis ions a n d p lans of local au tho r i t i e s . 

22. T h e Counci l of S t a t e t r a n s m i t t e d its advisory opinion to t he 
g o v e r n m e n t on 9 D e c e m b e r 1991. Its o p e n i n g p a r a g r a p h r eads : 

" T h e C o u n c i l o f S t a t e fully a c k n o w l e d g e s t h e p r o b l e m s t h a t t h e s i g n a t o r i e s t o t h e 

T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Bill w i sh t o r e so lve . It o f t en c o n c e r n s l a r g e , 

t e c h n i c a l l y c o m p l e x a n d e x p e n s i v e i n f r a s t r u c t u r e p r o j e c t s . T h e s e m u s t not on ly be 

b a l a n c e d a g a i n s t d i v e r s e a n d w e i g h t y i n t e r e s t s r e l a t i n g t o t ra f f ic a n d t r a n s p o r t , r o a d 

sa fe ty , t o w n a n d c o u n t r y p l a n n i n g a n d t h e e n v i r o n m e n t , b u t in a d d i t i o n it is d e s i r a b l e 

to h a v e t h e w ides t poss ib le pub l i c s u p p o r t for t h e s e p r o j e c t s . T h e c u r r e n t d e c i s i o n ­

m a k i n g p r o c e d u r e - e n t a i l i n g a n o n - s t a t u t o r y r o u t i n g d e t e r m i n a t i o n fo l lowing w h i c h 

final d e c i s i o n s a r e only m a d e in a c c o r d a n c e w i t h t h e t o w n a n d c o u n t r y p l a n n i n g 

p r o c e d u r e , a g a i n s t w h i c h a n a p p e a l m a y be l o d g e d w i t h a j u d g e — c a n t a k e m u c h t i m e . 

F u r t h e r m o r e , w h e r e a n u m b e r of p r o v i n c i a l a n d m u n i c i p a l b o d i e s a r e involved , t h e 

d e c i s i o n - m a k i n g p r o c e s s is d i f fused ove r s e v e r a l r e g i o n a l a n d local z o n i n g p l a n s . T h e 

C o u n c i l o f S t a t e t h e r e f o r e s h a r e s t h e g o v e r n m e n t ' s c o n c e r n a b o u t t h e o u t l i n e d 

p r o b l e m s . It will e x a m i n e h e r e a f t e r w h e t h e r , in i ts o p i n i o n , t h e p r o p o s a l s m a d e will in 

p r a c t i c e suf f ic ien t ly r e s o l v e t h e p r o b l e m s a n d w h e t h e r t h e c o n c o m i t a n t d i s a d v a n t a g e s 

a r e a c c e p t a b l e . " 
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23 . In its opinion the Counci l of S t a t e no ted , a m o n g o t h e r th ings , the 
absence of any b ind ing t ime- l imi t s for t he a d m i n i s t r a t i v e au tho r i t i e s . It 
expressed doub t s as to w h e t h e r t he p r o c e d u r e u n d e r t he new bill, if 
e n a c t e d , would be any s h o r t e r t h a n the a g g r e g a t e of s e p a r a t e p rocedure s 
necessa ry h i t h e r t o . It also cons idered t h a t t he new bill c r e a t e d u n c e r t a i n t y 
at t he lower levels of g o v e r n m e n t ( the provinces , t he reg iona l surface 
w a t e r b o a r d s (waterschappen) a n d the munic ipa l i t i e s ) by bypass ing the 
p l ann ing s t r u c t u r e s of those lower bodies ; in add i t ion , insufficient weight 
was given to the jus t i f iable i n t e re s t s of individuals . It found t h a t the 
cons iderab le l imi ta t ion of legal p ro t ec t ion c o n s t i t u t e d an i m p o r t a n t 
object ion to the new bill. 

24. Point 8 of the advisory opinion r eads : 

" H a v i n g r e a c h e d t h e e n d of t h e e x a m i n a t i o n of t h e l ega l p r o t e c t i o n in t h e f r a m e w o r k 

of t h i s bil l , f rom w h i c h it c a n be s e e n t h a t t h e C o u n c i l of S t a t e h a s s e r i o u s o b j e c t i o n s t o 

t h e r e m o v a l of a r o u t i n g d e t e r m i n a t i o n [tracevaslslelling] f rom g e n e r a l t o w n a n d c o u n t r y 

p l a n n i n g c o n s i d e r a t i o n s , it n e v e r t h e l e s s w i s h e s t o po in t o u t t h a t , w h e n t h e C o u n c i l of 

S t a t e l e aves a s i d e h e r e t h e p r o b l e m d e a l t w i t h u n d e r p o i n t 2 ( l e n g t h of t h e d e c i s i o n ­

m a k i n g p r o c e s s u n d e r t h e b i l l ) , t h o s e s e r i o u s o b j e c t i o n s w o u l d be less w e i g h t y if t h e bil l 

o n l y r e l a t e d to r o u t i n g d e t e r m i n a t i o n s of s u c h e x c e p t i o n a l ( s u p r a - ) n a t i o n a l i m p o r t a n c e 

t h a t it m u s t be c l e a r t o a n y o n e t h a t in t h e c a s e in q u e s t i o n t h e p r o v i n c i a l , r e g i o n a l a n d 

local i n t e r e s t s s h o u l d yie ld t o t h e m . I n t h a t c a s e , t h e r o u t i n g p l a n s [/™CM | r e f e r r e d to in 

s e c t i o n 24b s h o u l d be exp l i c i t l y m e n t i o n e d in t h e bi l l . It w o u l d be p r e f e r a b l e t o 

r e c o n s i d e r t h e bill in t h i s s e n s e . " 

25. T h e Counci l of S t a t e m a d e a n u m b e r of sugges t ions for improv ing 
the d ra f t ing of t he bill before it was t r a n s m i t t e d to P a r l i a m e n t . I ts final 
conclusion r e a d s : 

" T h e C o u n c i l of S t a t e a d v i s e s you no t t o s e n d t h i s bill to t h e L o w e r H o u s e of t h e 

S t a t e s G e n e r a l u n t i l t h e a b o v e o b s e r v a t i o n s h a v e b e e n t a k e n i n t o a c c o u n t . " 

26. In the i r reply of 28 J a n u a r y 1992 the M i n i s t e r for T r a n s p o r t and 
C o m m u n i c a t i o n s a n d t h e M i n i s t e r for H o u s i n g , P l a n n i n g and 
E n v i r o n m e n t M a n a g e m e n t no ted - as r e g a r d s t he d o u b t s exp res sed by 
the Counci l of S t a t e as to w h e t h e r t he new p r o c e d u r e would be 
apprec iab ly s h o r t e r t h a n the fo rmer one - a m o n g o t h e r th ings tha t it 
migh t t ake a very long t ime to ob ta in the coopera t ion of the local 
a u t h o r i t i e s . It was a lso s t a t e d t h a t the local a u t h o r i t i e s w e r e involved in 
all s t ages of t h e p r o c e d u r e , be ing informed and consu l t ed as t he need 
a rose ; if it was necessa ry to compel the i r coopera t ion , th is was done a t 
t he final s t age , t h a t of t he r o u t i n g decision. Legal p ro tec t ion of 
the jus t i f ied i n t e r e s t s of individuals was sufficiently g u a r a n t e e d in the 
form of a single appea l , on legal g r o u n d s , aga ins t a r o u t i n g decision. 

27. As to t he r e m a r k s m a d e u n d e r point 8 of the advisory opinion of the 
Counci l of S t a t e , t he min i s te r i a l r esponse r e a d s as follows: 
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" W i t h t h e a p p r o v a l of t h e C o u n c i l of M i n i s t e r s ( d e c i s i o n of 24 J a n u a r y 1992) , we 

d e c i d e d to i n c l u d e in t h e bill a s e p a r a t e r e g u l a t i o n for l a r g e p r o j e c t s of n a t i o n a l 

i m p o r t a n c e . In l ine w i t h t h i s , t h e t r a n s i t o r y a r r a n g e m e n t r e f e r r e d t o in s e c t i o n 2 4 b will 

be c o n c e n t r a t e d on t h e h i g h - s p e e d r a i l w a y a n d t h e 'Betuweroute' [ r a i l w a y ] . T h e o r i g i n a l 

s e c t i o n 2 4 b w a s i n c l u d e d exc lus ive ly in v iew of t h e s e p r o j e c t s a n d c a n now be d r o p p e d , a s 

a p r o v i s i o n will be d e v o t e d to t h e s e p r o j e c t s . S i n c e , w i t h t h e i n c l u s i o n of t h e s p e c i a l 

p r o c e d u r e for l a r g e p r o j e c t s a n d t h e a b o v e - i n d i c a t e d t r a n s i t i o n a l a r r a n g e m e n t , t h e bil l 

will be f u r t h e r a m e n d e d , we find it d e s i r a b l e t o c o n s u l t t h e C o u n c i l of S t a t e on t h i s . T h e 

a m e n d m e n t s to t h e bill will t h e r e f o r e be s u b m i t t e d for adv i ce t o t h e C o u n c i l o f S t a t e in 

t h e f o r m of a m i n i s t e r i a l m e m o r a n d u m of a m e n d m e n t s . " 

28. T h e M i n i s t e r for T r a n s p o r t and C o m m u n i c a t i o n s m a d e a n u m b e r 
of changes to the bill in t he light of the Counci l of S t a t e ' s c r i t ic i sm. T h e 
a m e n d m e n t s were s u b m i t t e d to the Counci l of S t a t e for advice on 
6 F e b r u a r y 1992. 

29. In its advisory opin ion of 8 M a y 1992, t h e Counc i l of S t a t e 
cons ide red , inter alia: 

"... it d e s i r a b l e to i n d i c a t e in s e c t i o n 2 4 g t h a t t h e n o t i o n s ' h i g h - s p e e d r a i l w a y ' a n d 
'Betuweroute'' r a i l w a y r e l a t e to speci f ic [ r a i lway] c o n n e c t i o n s b e t w e e n speci f ica l ly n a m e d 
p l a c e s . " 

30. T h e min i s t e r i a l reply of 19 May 1992 to this r e c o m m e n d a t i o n 
s t a t e s : 

" T h i s a d v i c e h a s b e e n fol lowed. I t is n o w i n d i c a t e d in s e c t i o n 2 4 g t h a t t h e h i g h - s p e e d 
r a i l w a y r e l a t e s t o t h e A m s t e r d a m - R o t t c r d a m - B e l g i a n b o r d e r r o u t e , a n d t h e 'Betuweroute' 
[ r a i l w a y ] t o t h e R o t t e r d a m - Z e v c n a a r r o u t e . " 

3 1 . T h e g o v e r n m e n t t h e n s u b m i t t e d the bill to t h e Lower H o u s e 
(Tweede Kamer) of P a r l i a m e n t , t o g e t h e r wi th t h e Counci l of S t a t e ' s 
advisory opin ion and the m i n i s t e r s ' c o m m e n t s . T h e T r a n s p o r t Infra­
s t r u c t u r e P l a n n i n g Act eventua l ly e n t e r e d in to force on 1 J a n u a r y 1994. 
It con ta ins no specific m e n t i o n of the h igh-speed rai lway or t he 
Betuweroute rai lway, bu t does provide for a special p r o c e d u r e for projects 
of na t iona l i m p o r t a n c e . 

D. T h e p l a n n i n g p r o c e s s o f the Betuweroute ra i lway 

1. The preparatory stages 

32. A n ex is t ing rai lway t h r o u g h the Be tuwe reg ion ( the a r e a 
c i r cumscr ibed by the rivers R h i n e , Lek a n d W a a l ) - known as t he 
"Be tuwe l ine" (Betuwelijn) - l inks the city of R o t t e r d a m to t he town of 
Elst . It was , and still is, main ly used for p a s s e n g e r traffic and is o p e r a t e d 
at a loss. As ear ly as 1985 a g o v e r n m e n t c o m m i t t e e sugges ted conve r t ing it 
for use solely for t h e t r a n s p o r t of goods , e x t e n d i n g it as far as t he town of 
Z e v e n a a r a n d connec t ing it to t he G e r m a n rai lway sys tem. A s tudy 
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commiss ioned by the N e t h e r l a n d s Railways (Nederlandse Spoorwegen - " the 
NS") a n d publ i shed in 1991 conc luded t h a t t he e n v i r o n m e n t a l impac t 
would be u n a c c e p t a b l e and t h a t t he capac i ty of such a rai lway line would 
be insufficient. 

33 . Th i s led t he g o v e r n m e n t to reject t ha t idea. I n s t ead , t he 
g o v e r n m e n t dec ided to inves t iga te t he possibili ty of bu i ld ing a new rail­
way t h r o u g h the Be tuwe , to be known as the "Betuweruute", a l ong the 
A15 motorway . T h e NS was r e q u i r e d to p r e p a r e an e n v i r o n m e n t a l 
i m p a c t r epo r t (milieu-ejfectrapportage). 

2. Outline Planning Decision - Part 1 

34. O n 16 Apri l 1992 the M i n i s t e r for T r a n s p o r t a n d C o m m u n i c a t i o n s 
and the Min i s t e r for Hous ing , P l a n n i n g and E n v i r o n m e n t M a n a g e m e n t 
t o g e t h e r p r e s e n t e d t he first d ra f t of t he ou t l ine p l a n n i n g decis ion 
(Planologische Kernbeslissing) w i th in t he m e a n i n g of sect ion 2a of t he 
Town a n d C o u n t r y P l a n n i n g Act (Wet op de Ruimtelijke Ordening), which 
l a t e r b e c a m e known as " O u t l i n e P l a n n i n g Decis ion - P a r t 1". T h e 
e n v i r o n m e n t a l impact r epo r t p r e p a r e d by the NS was a p p e n d e d to this 
d o c u m e n t . P u r s u a n t to t he t h e n appl icable sect ion 2a of the Town and 
C o u n t r y P l a n n i n g Act , it was laid open for publ ic inspect ion , not ice of i ts 
publ ica t ion be ing given t h r o u g h the N e t h e r l a n d s G o v e r n m e n t G a z e t t e 
(Staatscourant) a n d the med ia . Anyone i n t e r e s t e d could t h e n m a k e his or 
he r views known. T h e t ime- l imi t for do ing so was 27 J u l y 1992. M o r e t h a n 
1,800 reac t ions were received. 

35. O n 31 Augus t 1992 the N e t h e r l a n d s Min i s t e r for T r a n s p o r t and 
C o m m u n i c a t i o n s s igned an a g r e e m e n t wi th his G e r m a n c o u n t e r p a r t , the 
Fede ra l Min i s t e r for T r a n s p o r t , for inc reased coopera t ion in the m a t t e r of 
c ross -border ra i lway c o m m u n i c a t i o n . T h e a g r e e m e n t provided - subject to 
t he conclus ion of p r o c e d u r e s p resc r ibed by na t iona l law - for, inter alia, the 
bu i ld ing of a new ra i lway from R o t t e r d a m to t he G e r m a n b o r d e r v ia 
Z e v e n a a r . T h e r e were to be two b o r d e r cross ings , one at O l d e n z a a l / B a d 
B e n t h e i m and the o t h e r a t V e n l o / K a l d e n k i r c h e n . T h e a g r e e m e n t also 
provided for c o r r e s p o n d i n g m e a s u r e s to be t a k e n on the G e r m a n side 
and for a t ime f r ame . 

3. Outline Planning Decision - Part 2 

36. O n 18 Apri l 1993 the g o v e r n m e n t publ i shed a d o c u m e n t en t i t l ed 
"Readies op de Ontwerp Planologische Kernbeslissing Betuweroute" (Reac t ions to 
t he Betuweroute O u t l i n e P l a n n i n g Decis ion) . It con t a ined an overview of 
t h e r eac t ions t o O u t l i n e P l a n n i n g Decis ion - P a r t 1 s en t in by individuals 
and the resu l t s of fu r the r consu l t a t ions and discussions wi th local 
g o v e r n m e n t bodies , t h a t is provinces , munic ipa l i t i e s and reg iona l surface 
w a t e r b o a r d s . Advice ob t a ined from the N e t h e r l a n d s - G e r m a n P l a n n i n g 
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Board (Nederlands-Duitse Commissie voor de Ruimtelijke Ordening), t he 
E n v i r o n m e n t a l I m p a c t R e p o r t s Boa rd (Commissie milieu-ejfectrapportage), 
t he P l a n n i n g Advisory Board (Raad van Advies voor de Ruimtelijke Ordening) 
a n d the Traffic I n f r a s t r u c t u r e C o n s u l t a t i o n Body (Overlegorgaan Verkeers-
infrastructuur) was also inc luded in this d o c u m e n t , which b e c a m e known 
as O u t l i n e P l a n n i n g Decis ion - P a r t 2. 

4. Outline Planning Decision - Parts 3 and 3A 

37. O n 18 May 1993 the g o v e r n m e n t pub l i shed the i r views on the 
Betuweroute project a n d t r a n s m i t t e d it to the Lower House of Par l ia ­
m e n t for approva l . Th i s d o c u m e n t b e c a m e known as O u t l i n e P l a n n i n g 
Decis ion - P a r t 3. After de l ibe ra t ions , the Lower H o u s e of P a r l i a m e n t 
sent O u t l i n e P l a n n i n g Decis ion - Pa r t 3 back to the g o v e r n m e n t wi th its 
c o m m e n t s . 

38. T h e g o v e r n m e n t m a d e ce r t a in modif ica t ions . T h e r e su l t i ng 
d o c u m e n t , which b e c a m e known as O u t l i n e P l a n n i n g Decision - P a r t 3A, 
was s u b m i t t e d to the Lower H o u s e of P a r l i a m e n t on 14 D e c e m b e r 1993 for 
approva l . 

5. Outline Planning Decision - Part 4 

39. O u t l i n e P l a n n i n g Decision - P a r t 3A was approved by the Lower 
H o u s e of P a r l i a m e n t on 22 D e c e m b e r 1993 and , on 12 Apri l 1994, by t h e 
U p p e r H o u s e (Eerste Kamer) of P a r l i a m e n t . It b e c a m e known t h e r e a f t e r 
as O u t l i n e P l a n n i n g Decis ion - Pa r t 4 a n d c a m e in to force af ter its 
publ ica t ion in the N e t h e r l a n d s G o v e r n m e n t G a z e t t e on 27 May 1994. 

40. O u t l i n e P l a n n i n g Decis ion - P a r t 4 con ta ined an exp l ana to ry 
m e m o r a n d u m se t t i ng out t he need for the Betuweroute, as perce ived by 
the g o v e r n m e n t , a n d giving r easons for the choices m a d e . It was s t a t ed 
t h a t R o t t e r d a m , t he N e t h e r l a n d s ' ma in por t , and Schiphol Ai rpor t , now 
served mos t of the E u r o p e a n c o n t i n e n t and t h a t t he inc rease in the 
vo lume of t r a n s p o r t could not be abso rbed by in land w a t e r w a y traffic 
a lone . Moreover , m u c h of t he E u r o p e a n h i n t e r l a n d could not be r eached 
by wa te r . Road traffic could not be t he only a l t e rn a t i v e , as it was relat ively 
expens ive , uneconomica l over long d i s t ances and env i ronmen ta l l y 
unfr iendly. F u r t h e r m o r e , in m u c h of e a s t e r n E u r o p e the railway infra­
s t r u c t u r e was b e t t e r deve loped a n d in a b e t t e r s t a t e of r epa i r t h a n the 
roads . 

4 1 . O t h e r E u r o p e a n coun t r i e s , inc lud ing G e r m a n y , F rance a n d the 
Alpine coun t r i e s , were inves t ing heavily in rai lways in o r d e r to relieve 
t h e roads . G e r m a n y h a d u n d e r t a k e n to connect its ra i lway sys tem to 
the Betuweroute, and would give effect to this u n d e r t a k i n g as soon as the 
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decision to build the Betuweroute was t aken . T h e t r an spo r t policies 
developed by the E u r o p e a n Economic C o m m u n i t y also provided for the 
d e v e l o p m e n t of new rai lways. 

42 . T h e e x p l a n a t o r y m e m o r a n d u m c o n t a i n e d s u m m a r i e s of s tud ies -
add i t iona l to t h a t u n d e r t a k e n by the NS in 1991 - t h a t had been 
commiss ioned by the g o v e r n m e n t , n a m e l y a s tudy on the m a c r o -
economic and social effects by Kn igh t W e n d l i n g and a micro-economic 
analysis by McKinsey . Both s tud ies conc luded t h a t t he Betuweroute would 
be prof i table . T h e y were scru t in i sed by the C e n t r a l P l a n n i n g Office 
(Centraal Planbureau). T h e resu l t s of th is appra i sa l were also r e n d e r e d 
in s u m m a r y form. T h e g o v e r n m e n t cons ide red tha t a l t h o u g h the 
conclusions of t he C e n t r a l P l a n n i n g Office were r a t h e r m o r e g u a r d e d , 
they too ind ica ted t h a t the project was viable. 

43 . O t h e r a l t e r n a t i v e s were t a k e n in to cons ide ra t ion . T h e s e included 
inc reas ing the capac i ty of an ex is t ing rai lway r u n n i n g from R o t t e r d a m 
t h r o u g h the s o u t h e r n province of N o r t h B r a b a n t to Ven lo a n d from t h e r e 
in to G e r m a n y ( the "Brabantroute"), used ma in ly for p a s s e n g e r traffic, a n d 
m a k i n g it m o r e su i tab le for the t r a n s p o r t of goods. Th i s a l t e rna t i ve was 
re jec ted on the g r o u n d t h a t it would r e q u i r e bu i ld ing two e x t r a t r acks . 
Moreover , t he u r b a n dens i ty a long the B r a b a n t r o u t e be ing t h r e e t o 
four t i m e s as h igh as t h a t a long the pro jec ted Betuweroute, this would 
cause severe and u n a c c e p t a b l e p r o b l e m s . 

44. A l t e rna t i ve s not involving rai lways, which had been sugges t ed 
af ter O u t l i n e P l a n n i n g Decision - Par t 1 had been laid open for public 
inspec t ion , w e r e d i sca rded in view of t h e need to connec t to t he ex i s t ing 
rai lway in f r a s t ruc tu re in t he res t of E u r o p e . T h e i m p o r t a n c e of in land 
nav iga t ion was none the l e s s recognised , and it was s t a t e d t h a t in bo th the 
N e t h e r l a n d s and G e r m a n y in land port facilities were u n d e r g o i n g fu r the r 
d e v e l o p m e n t . 

45. A l t e rna t ive m e t h o d s of c o n s t r u c t i n g the rai lway had been 
sugges ted in the wake of O u t l i n e P l a n n i n g Decision - Pa r t 1. M a n y of 
those who had s t a t e d the i r views on the m a t t e r had expressed a 
p re fe rence for an u n d e r g r o u n d t u n n e l o r for o p e n t r acks sunk below 
g r o u n d level. T h e s e w e r e cons idered , bu t re jec ted as the cost would be 
prohib i t ive . A t r ad i t iona l cons t ruc t ion was chosen cons is t ing of rail 
t r acks r e s t i ng on a sand base a n d located most ly a t g r o u n d level, a ra ised 
or lowered t rack be ing envisaged only for locat ions w h e r e such was 
cal led for by cons ide ra t i ons of safety or e n v i r o n m e n t a l i m p a c t . Similar ly , 
convent iona l r a t h e r t h a n innovat ive technology was chosen . 

46. O u t l i n e P l a n n i n g Decis ion - Pa r t 4 provided for a twin- t rack 
railway. I t s locat ion was fixed as far as possible wi th in a ho r i zon ta l band 
of 100 m. Wi th in this band l imi ted a d j u s t m e n t to local condi t ions would be 
possible, it be ing u n d e r s t o o d t h a t any add i t iona l f ea tu re s such as d r a i n a g e 
d i t ches or o t h e r traffic i n f r a s t ruc tu r e migh t have to be located ou t s ide it . 
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T h e ac tua l r ou t e was set out in ske tch p lans , wi th reasons be ing given for 
the choices m a d e and for t he re ject ion of a l t e r n a t i v e s . 

47. C o n s i d e r a t i o n was given to possible ha rmfu l effects. T h u s , 
a l t h o u g h u n d e r t h e legis lat ion in force (Art icle 7 of t he Rai lway Noise 
O r d i n a n c e - Besluit geluidhinder spoorwegen) the m a x i m u m permiss ib le 
noise level was 60 decibel a m p e r e (dBA) on the ou t s ide walls of 
r e s iden t i a l bui ld ings , a "p re f e r en t i a l noise level" of 57 dBA would be 
appl ied in an t i c ipa t ion of s t r i c t e r s t a n d a r d s which were expec t ed to come 
in to force in 2000. W h e r e it a p p e a r e d in prac t ice tha t this could not 
be achieved , noise levels would be r e d u c e d by m e a n s of sc reens . 
Except ional ly , noise levels of u p to 70 dBA migh t be to l e ra t ed a t specific 
locat ions, bu t even t h e r e they were not t o exceed 37 dBA inside r e s iden t i a l 
bui ld ings wi th the windows closed and ven t i l a t ion a p e r t u r e s open . 
A l though the re migh t be an a c c u m u l a t i o n of noise from the A15 moto r ­
way a n d the Betuweroute rai lway, it was cons ide red t h a t the ra i lway would 
c o n t r i b u t e less noise t h a n the louder m o t o r w a y traffic, so t h a t it would be 
possible , by sc reen ing and o t h e r m e a s u r e s , to reduce the combined noise 
levels to 60 dBA. 

48. S o m e 150 r e s iden t i a l bu i ld ings were found to be loca ted wi th in 
50 m of t he pro jec ted rai lway t rack . It was e s t i m a t e d t h a t a p p r o x i m a t e l y 
one q u a r t e r of t he se were so close to t he pro jec ted t rack t h a t noise levels 
would compe l t he t e r m i n a t i o n of the i r r e s iden t i a l function. S tud ies had 
also been conduc t ed r e g a r d i n g the v ib ra t ion likely to be caused a n d the 
s t a n d a r d s to be appl ied on th is point . F u r t h e r s tud ies would be u n d e r ­
t a k e n wi th a view to t a k i n g cons t ruc t ive m e a s u r e s a i m e d a t r e d u c i n g 
v ibra t ion levels. 

49. T h e d a n g e r tha t migh t resu l t from the ope ra t i on of t he Betuweroute 
rai lway was also cons idered , a l t h o u g h not in de ta i l . It was i n t e n d e d to 
build the rai lway so t h a t t he " individual r i sk" would be no g r e a t e r t h a n 
10-6 n e a r res iden t ia l a r e a s . T h e " g r o u p r i sks" would be kept "as low as 
r easonab ly ach ievab le" . Specific m e a s u r e s would be set out in t he r o u t i n g 
decision. 

50. T h e r e h a d b e e n a n a u d i t of t h e cos ts of t he project as p roposed by 
the g o v e r n m e n t , which, as was e s t i m a t e d at 1993 cost levels, would 
a m o u n t to a to ta l of 7,138,000,000 N e t h e r l a n d s gu i lde rs ( N L G ) . O f this 
s u m a por t ion of N L G 1,975,000,000 would be paid ou t of the S t a t e 
b u d g e t . T h e r e m a i n i n g N L G 5,163,000,000 would be ra ised from o t h e r 
sources , such as t he financial m a r k e t s , windfal l profi ts from the sale of 
n a t u r a l gas and funds suppl ied by the E E C . T h e to ta l f igure inc luded a 
s u m of N L G 750,000,000 occasioned by c h a n g e s imposed by the Lower 
H o u s e of P a r l i a m e n t a n d N L G 375,000,000 r e q u i r e d to m e e t object ions 
a n d special r e q u e s t s m a d e by individuals and local au tho r i t i e s . 

5 1 . A new g o v e r n m e n t took office on 22 Augus t 1994, which in 
p u r s u a n c e of a g r e e m e n t s r e a c h e d b e t w e e n the coali t ion pa r t i e s 



KXEYN AND OTHERS v. THE NETHERLANDS JUDGMENT 79 

r econs ide red the Betuweroule p lan in its en t i re ty . After o b t a i n i n g the views 
of a p a r l i a m e n t a r y c o m m i t t e e ( the " H e r m a n s C o m m i t t e e " ) , t he new 
g o v e r n m e n t dec ided t h a t t he p lan should go a h e a d . I ts views were m a d e 
public in a l e t t e r sent by the Min i s t e r for T r a n s p o r t a n d C o m m u n i c a t i o n s 
and the M i n i s t e r for H o u s i n g , P l a n n i n g and E n v i r o n m e n t M a n a g e m e n t to 
t he Lower H o u s e of P a r l i a m e n t on 21 Apri l 1995. O n 29 J u n e 1995 the 
Lower H o u s e of P a r l i a m e n t endor sed the g o v e r n m e n t ' s views. 

6. The B e t u w e r o u t e Routing Decision (Tracébeslui tJ 

52. In acco rdance wi th t he p r o c e d u r e for pro jec ts of na t iona l 
i m p o r t a n c e u n d e r the T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Act which had 
come in to force on 1 J a n u a r y 1994, a p r e l im ina ry draf t of t he r o u t i n g 
decision - c o n t a i n i n g the d e t e r m i n a t i o n of t h e exac t r o u t i n g of t he 
p l a n n e d rai lway - was laid open for publ ic inspect ion in J u n e 1994, 
t o g e t h e r wi th an add i t ion to the e n v i r o n m e n t a l impac t r epor t and a 
survey of e x p e c t e d noise levels. S o m e 5,500 reac t ions were received 
from individuals , n o n - g o v e r n m e n t a l o rgan i sa t ions a n d loca l -government 
bodies . T h e s e led to modif icat ions , which were i n c o r p o r a t e d in to the 
draft r o u t i n g decis ion. 

53 . T h e draf t r o u t i n g decision was publ i shed on 4 M a r c h 1996 and laid 
open for publ ic inspec t ion unt i l 29 Apri l 1996. M o r e t h a n 600 reac t ions 
were received from individuals a n d loca l -government bodies . C h a n g e s 
were cons idered , a n d eventua l ly i nco rpo ra t ed in to t he final rou t ing 
decision, in so far as t h e y did not affect the pro jec ted r o u t e , did not 
r e q u i r e add i t iona l e x p e n d i t u r e and did not affect the in t e re s t s of o t h e r 
pa r t i e s . C h a n g e s m a d e inc luded , for ce r t a in locat ions , no i se - reduc t ion 
m e a s u r e s in add i t ion to those foreseen in O u t l i n e P l a n n i n g Decision -
P a r t 4. 

54. T h e r o u t i n g decis ion was finalised on 26 N o v e m b e r 1996 by the 
M i n i s t e r for T r a n s p o r t a n d C o m m u n i c a t i o n s in a g r e e m e n t w i t h t h e 
Min i s t e r for H o u s i n g , P l a n n i n g and E n v i r o n m e n t M a n a g e m e n t . It 
covered mos t of t he projected t rack of the new Betuweroute rai lway, wi th 
t h e excep t ion of a n u m b e r of locat ions - not conce rned by the p r e s e n t 
case - for which fu r the r p l a n n i n g was r equ i r ed . 

55. T h e r o u t i n g decision compr i se s twenty-four Ar t ic les , c r ea t i ng a 
legal f r amework for t he m e a s u r e s r e q u i r e d , and a set of de t a i l ed 
m a p s wi th exp l ana t i ons . In its pub l i shed form it is a c c o m p a n i e d by an 
ex tens ive e x p l a n a t o r y pa r t s e t t i ng out the ou t l ine of the choices m a d e . 

56. A ser ies of tes ts had been ca r r i ed out from which it a p p e a r e d tha t 
goods t r a ins m a d e r a t h e r m o r e noise t h a n h a d init ial ly b e e n e s t i m a t e d . 
It was s t a t e d t h a t a r educ t i on of noise levels was expec ted from 
modif ica t ions to t he rol l ing stock ( reduc t ion at sou rce ) . However , in case 
these should not be sufficient, sc reens would be e r ec t ed w h e r e necessary 
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r ega rd l e s s of t he expec t ed r educ t i ons a t source . F u r t h e r r educ t ions 
were expec t ed from the use of m o d e r n concre te s l eepers ins t ead of t he 
convent iona l wooden ones on which the ini t ial noise level a s s e s s m e n t s 
h a d b e e n based . Finally, if the noise levels still t u r n e d out to be too h igh 
in p rac t i ce , o t h e r m e a s u r e s would be cons idered , such as fu r the r 
modif ica t ions to roll ing stock, avoiding o p e r a t i o n s at n ight and lower ing 
m a x i m u m speeds . T h e s t a n d a r d s to be appl ied , inc lud ing those wi th 
r e g a r d to t he a c c u m u l a t i o n of noise caused by the new rai lway and the 
A15 moto rway , w e r e those set ou t in O u t l i n e P l a n n i n g Decis ion - P a r t 4. 
S t r i c t e r s t a n d a r d s would be appl ied in t he vicinity of sensi t ive locat ions 
such as hospi ta ls and schools and ce r t a in d e s i g n a t e d ru ra l a r e a s 
(slillegebieden - "si lent a r e a s " ) . T h e res iden t ia l funct ion of bui ld ings 
w h e r e t he noise levels would be excessive would have to be t e r m i n a t e d . 
A de t a i l ed r epo r t s e t t i n g ou t t h e noise levels for each munic ipa l i ty was 
a p p e n d e d to t he r o u t i n g decision. 

57. C o m p e n s a t i n g m e a s u r e s for t he p rese rva t ion of t he e n v i r o n m e n t 
a n d the ex i s t ing landscape were to inc lude , a m o n g o t h e r th ings , t he 
provision of culver ts ( to enab le wildlife and ca t t l e to cross u n d e r n e a t h 
t he rai lway) and of a p p r o p r i a t e vege t a t i on . Special m e a s u r e s w e r e a lso 
envisaged for the p ro tec t ion of any known archaeologica l s i tes . 

58. C o n s i d e r a t i o n was also given to special m e a s u r e s r e q u i r e d by the 
n a t u r e of the subsoil , which provided less suppor t in t he w e s t e r n p a r t of 
t he coun t ry t h a n in t he eas t ; hence t he need for add i t iona l s u p p o r t i n g 
shou lde r s in ce r ta in a r e a s . T h e need , at some locat ions, for c l ean ing 
pol lu ted soil was no ted . 

59. Ind ica t ions were given of how noise r educ t ion sc reens , b r idges a n d 
v i aduc t s w e r e to be bui l t , and of how t h e ra i lway would be sunk below 
g r o u n d level w h e r e this was unavo idab le , an i m p o r t a n t objective be ing to 
limit the rai lway's visual a n d e n v i r o n m e n t a l impac t while m a i n t a i n i n g its 
visual un i ty a n d cont inui ty . W h e r e the Betuweroute crossed ex is t ing traffic 
i n f r a s t r u c t u r e — roads , ex is t ing rai lways, cycle p a t h s - safety was t he 
m a i n cons ide ra t ion . C h a n g e s to ex i s t ing d i t ches a n d w a t e r w a y s w e r e 
unavo idab le . C o n s t r u c t i o n de ta i l s of t he e lectr ical ins ta l la t ions would, 
however , d e p e n d on the final decis ion on the e lect r ica l sys tem to be used , 
which would be t a k e n a t a l a te r d a t e . 

E. A p p e a l s a g a i n s t O u t l i n e P l a n n i n g D e c i s i o n - Part 3 A a n d t h e 
Betuweroute R o u t i n g D e c i s i o n 

/. Appeals against Outline Planning Decision - Part 3A 

60. A to ta l of 173 appea l s aga ins t O u t l i n e P l a n n i n g Decis ion - P a r t 3A 
were lodged with the A d m i n i s t r a t i v e Ju r i sd i c t i on Division (Afdeling 
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Bestuursrechtspraak) of t he Counci l of S t a t e , m a n y jo in t ly by a p lu ra l i ty of 
a p p e l l a n t s . W i t h the excep t ion of the app l i can t s Mr a n d Mrs R a y m a k e r s 
(no. 43147/98) , w h o only ra ised object ions of a g e n e r a l n a t u r e to O u t l i n e 
P l a n n i n g Decis ion - P a r t 3A, all app l i can t s in t he p r e s e n t case s u b m i t t e d 
specific compla in t s abou t t he p roposed rou t e of the rai lway in so far as 
t he i r respect ive in t e re s t s would be affected. 

6 1 . T h e bench of the A d m i n i s t r a t i v e Ju r i sd i c t i on Division dea l ing with 
t he appea l s was composed of t h r ee o rd ina ry counci l lors (Staalsraden) of 
t h e Counc i l of S t a t e , n a m e l y M r J . d e Vr i e s ( P r e s i d e n t ) , M r R. C le ton 
a n d M r R .H. L a u w a a r s ( m e m b e r s ) . M r de Vr ies had been appo in t ed 
O r d i n a r y Counci l lor in 1982. M r C l e t o n and M r L a u w a a r s had been 
a p p o i n t e d o rd ina ry council lors in 1992 a n d 1994 respect ively. 

62. O n 31 J a n u a r y 1997, af ter s ix t een hea r ings held be tween J u l y and 
S e p t e m b e r 1996, the Admin i s t r a t i ve Ju r i sd i c t i on Division del ivered its 
decis ion. It re jec ted all the c o m p l a i n t s of a gene ra l n a t u r e . 

63 . As to t he specific compla in t s , it no ted t h a t O u t l i n e P l a n n i n g 
Decis ion - P a r t 3A was not yet final as r ega rds the definit ive r o u t e of the 
rai lway. It the re fore l imi ted t he scope of its review, for each s e p a r a t e 
locat ion, to the ques t ion w h e t h e r t he g o v e r n m e n t could reasonably 
have set t h e b a n d as it h a d and , if so, w h e t h e r it could reasonab ly 
have cons ide red t h a t a n accep tab le r o u t e was possible wi th in the band 
specified or t h a t , in view of possible m e a s u r e s to be t a k e n , t he i n t e r e s t s 
of t he affected appe l l an t s had been a d e q u a t e l y t a k e n in to account . It 
r ese rved its opinion on the defini t ive locat ion of the rai lway, which was to 
be t h e subject of t h e r o u t i n g decision. 

64. O n e g r o u p of g e n e r a l compla in t s add re s sed , inter alia, the 
a s s e s s m e n t m a d e by the g o v e r n m e n t of t he need for a new rai lway. T h e s e 
were re jec ted wi th re fe rence to g o v e r n m e n t policy a i m e d at m a i n t a i n i n g 
and s t r e n g t h e n i n g the posi t ion of the N e t h e r l a n d s as a E u r o p e a n h u b for 
t r a n s p o r t a n d d i s t r ibu t ion . T h e A d m i n i s t r a t i v e J u r i s d i c t i o n Division 
concluded t h a t t he g o v e r n m e n t ' s a s s e s s m e n t of the need to cons t ruc t the 
rai lway did not a p p e a r incorrec t or u n r e a s o n a b l e . 

65. A n o t h e r g r o u p of g e n e r a l compla in t s cha l l enged the g o v e r n m e n t ' s 
e s t i m a t e s of t he ra i lway 's mac ro -economic effects a n d its prof i tabi l i ty and 
the f inancial ca lcu la t ions unde r ly ing the g o v e r n m e n t ' s p lans . T h e s e were 
re jec ted on the g round t h a t t he said e s t i m a t e s did not a p p e a r incor rec t or 
u n r e a s o n a b l e in view of t he expe r t r epo r t s which the g o v e r n m e n t had 
commiss ioned . 

66. A fu r the r g r o u p of g e n e r a l compla in t s cha l l enged the govern­
m e n t ' s fai lure to choose the most env i ronmen ta l l y friendly a l t e rna t ive . 
T h e A d m i n i s t r a t i v e J u r i s d i c t i o n Division held t h a t t h e g o v e r n m e n t could 
reasonab ly have c o m e to the decision - having we ighed a l t e rna t i ve s and 
dec ided to give pr ior i ty to h u m a n i n t e r e s t s - to choose t he mos t cost-
effective so lu t ion and to use only proven technology. W h e r e specific 
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p r o b l e m s were a l leged to a r i se , these would be dea l t wi th sepa ra t e ly . 
G e n e r a l c o m p l a i n t s conce rn ing expec ted noise a n d v ibra t ion levels, risk 
a s s e s s m e n t s , depr iva t ion of p rope r ty a n d the l ikelihood of d a m a g e were 
re jec ted as be ing e i t he r un founded on the facts or p r e m a t u r e given t h a t 
t he se p rob l ems would be add res sed for specific locat ions in t he r o u t i n g 
decis ion. 

67. Specific c o m p l a i n t s of twenty- two a p p e l l a n t s were accep ted as 
be ing wel l -founded, which led to p a r t s of O u t l i n e P l a n n i n g Decis ion -
P a r t 3A (and the re fore O u t l i n e P l a n n i n g Decis ion - P a r t 4) be ing 
annu l l ed . N o n e of those twenty- two a p p e l l a n t s a r e app l i can t s in t he 
p r e s e n t case . 

68. As r ega rds t he specific c o m p l a i n t s which were re jec ted , t he 
Admin i s t r a t i ve Ju r i sd i c t i on Division held e i t he r t ha t it could not be 
es tab l i shed in advance of t he r o u t i n g decis ion t h a t t he rai lway could not 
be located wi th in the b a n d in such a way as to m e e t the object ions , or t ha t 
the a p p e l l a n t s ' object ions could not be m e t in a n o t h e r way, for in s t ance by 
re loca t ing bus iness p r e m i s e s or offering financial c o m p e n s a t i o n . 

69. T h e decis ion r a n to 292 pages , to which m a p s were a p p e n d e d 
ind ica t ing locat ions in respec t of which p a r t s of O u t l i n e P l a n n i n g 
Decis ion - P a r t 3A w e r e annu l l ed . 

2. The appeals against the B e t u w e r o u t e Routing Decision 

70. In to ta l 147 appea l s were lodged wi th the Admin i s t r a t i ve 
Ju r i sd i c t i on Division aga ins t the Betuweroute R o u t i n g Decis ion. M a n y of 
t he se appea l s were i n t roduced by a p lu ra l i ty of appe l l an t s , inc lud ing the 
app l i can t s in t he p r e s e n t case . As was the case in the appea l s aga ins t 
O u t l i n e P l a n n i n g Decis ion - Pa r t 3A, a large n u m b e r of a p p e l l a n t s m a d e 
c o m p l a i n t s of a g e n e r a l n a t u r e dea l ing wi th such m a t t e r s as the p r o c e d u r e 
followed. Some cha l l enged the g o v e r n m e n t ' s refusal to cons ider modi­
fications of the r o u t i n g decision unless the object ions pu t forward were of 
a very ser ious n a t u r e . O t h e r s ques t i oned the need or des i rabi l i ty for 
bu i ld ing the rai lway a t all or objected to t he p r o c e d u r e for assess ing 
e x p e c t e d noise levels. 

71 . T h e compos i t ion of the bench of t he A d m i n i s t r a t i v e Ju r i sd i c t i on 
Division dea l ing wi th t he appea l s aga ins t the r o u t i n g decision was t he 
s a m e as the bench t h a t had d e t e r m i n e d the appea l s aga ins t O u t l i n e 
P l a n n i n g Decis ion - P a r t 3A (see p a r a g r a p h 61 above) . It c o m m e n c e d its 
e x a m i n a t i o n of the appea l s on 18 N o v e m b e r 1997. 

72. In the course of a publ ic h e a r i n g held on 2 D e c e m b e r 1997, M r and 
Mrs R a y m a k e r s cha l l enged the e n t i r e m e m b e r s h i p of t he Admin i s t r a t i ve 
Ju r i sd i c t i on Division and , in t he a l t e rna t i ve , all t he counci l lors of t ha t 
Division wi th the excep t ion of t he e x t r a o r d i n a r y counci l lors (Staatsraden 
in buitengewone dienst), and in t he f u r t h e r a l t e rn a t i v e , t he council lors 
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s i t t ing on the case , on t he g round of lack of impar t i a l i ty . T h e y a r g u e d tha t , 
since the P l ena ry Counci l of S t a t e (Voile Raad) was involved in advis ing the 
g o v e r n m e n t on proposed legis lat ion, it was incons is ten t wi th Art ic le 6 of 
t he Conven t i on t h a t m e m b e r s of t h a t body should subsequen t ly dec ide in 
a jud ic ia l capaci ty on t he appl ica t ion of legis la t ion once it h a d been 
a d o p t e d . 

73. A h e a r i n g on th is cha l l enge was held on 9 D e c e m b e r 1997 before a 
special C h a m b e r of t h r e e m e m b e r s of t he A d m i n i s t r a t i v e Ju r i sd i c t i on 
Division who were not involved in h e a r i n g t he appea l , t h a t is 
M r E. K o r t h a l s Altes (P r e s iden t ) , M r A.G. van G a l e n and M r C. de Gooyer 
( m e m b e r s ) , all of w h o m were e x t r a o r d i n a r y counci l lors of t he Counci l of 
S t a t e . 

74. M r and M r s R a y m a k e r s c i ted the E u r o p e a n C o u r t ' s j u d g m e n t of 
28 S e p t e m b e r 1995 in Procola v. Luxembourg (Series A no. 326) . T h e y no ted 
s imi la r i t i es be tween the o rgan i sa t i on and funct ioning of the N e t h e r l a n d s 
Counci l of S t a t e a n d the L u x e m b o u r g Conseil d'Etat a n d q u o t e d several 
c o m m e n t s pub l i shed in the legal p ress by l ea rned a u t h o r s . 

75. Given t h a t t he Counci l of S t a t e ' s advice on the i n t roduc t ion of the 
T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Act had been worded "in genera l ly 
posit ive t e r m s " a n d the re fore conflicted wi th t he se app l i c an t s ' own 
in t e r e s t in m a i n t a i n i n g the s t a t u s quo , they cons idered t h a t t ha t 
advice h a d been c o n t r a r y to the i r own posi t ion in the i r appea l . T h e 
A d m i n i s t r a t i v e Ju r i sd i c t i on Division was the re fo re not an " i m p a r t i a l 
t r i b u n a l " . T h e s e app l i can t s the re fo re asked the special C h a m b e r to rule 
t h a t t he A d m i n i s t r a t i v e Ju r i sd i c t i on Division should decl ine to m a k e any 
decis ion in t he case . 

76. O n 10 D e c e m b e r 1997 the special C h a m b e r of the Admin i s t r a t i ve 
Ju r i sd i c t i on Division gave its decis ion. It held t h a t , u n d e r sec t ion 8(15) 
of t he G e n e r a l Admin i s t r a t i ve Law Act (Algemene Wet Bestuursrecht), a 
cha l l enge could only be d i r ec ted aga ins t j u d g e s who were dea l ing wi th 
the case of the p a r t y conce rned . As to the cha l lenge of t he en t i r e 
m e m b e r s h i p of the A d m i n i s t r a t i v e J u r i s d i c t i o n Division, it was po in ted 
out t h a t if t he A d m i n i s t r a t i v e Law Act had provided o the rwise , no 
m e m b e r of such a t r i b u n a l would in fact be in a posi t ion to e n t e r t a i n the 
cha l l enge . C o n s e q u e n t l y , in so far as t he app l i c an t s ' cha l l enge was 
d i r ec ted aga ins t m e m b e r s of t h e A d m i n i s t r a t i v e J u r i s d i c t i o n Division 
w h o were not involved in h e a r i n g t he app l i c an t s ' appea l , it was 
inadmiss ib le . T h e cha l lenge d i r ec t ed aga ins t t he m e m b e r s who were so 
involved was re jec ted in the following t e r m s : 

" T h e Div i s ion c o n s i d e r s t h a t u n d e r s e c t i o n 8 (15) of t h e G e n e r a l A d m i n i s t r a t i v e L a w 

A c t e a c h of t h e m e m b e r s w h o d e c i d e a c a s e c a n be r e m o v e d f rom it {gewraakt] on t h e 

a p p l i c a t i o n of a p a r t y on t h e g r o u n d s of fac t s o r c i r c u m s t a n c e s by w h i c h j u d i c i a l 

i m p a r t i a l i t y m i g h t be i m p a i r e d . T h e Div i s ion d e d u c e s t h e r e f r o m t h a t on ly a lack of 

i m p a r t i a l i t y o n t h e p a r t o f a j u d g e c a n l e a d to his r e m o v a l f rom a c a s e . N e i t h e r t h e 
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w o r d i n g n o r t h e d r a f t i n g h i s t o r y of t h a t p rov i s ion offers s u p p o r t for t h e c o n t e n t i o n t h a t 

a lack of i n d e p e n d e n c e of t h e t r i b u n a l to w h i c h a j u d g e b e l o n g s c a n c o n s t i t u t e g r o u n d s 

For t h a t j u d g e ' s r e m o v a l f rom a c a s e . F o r t h i s r e a s o n a l o n e t h e a p p e l l a n t s ' s u b m i s s i o n s at 

t h e h e a r i n g c a n n o t l e ad t o t h e i r a p p l i c a t i o n b e i n g g r a n t e d . 

As t o t h e a p p e l l a n t s ' r e l i a n c e onProcola, t h e Div i s ion c o n s i d e r s t h a t t h e a p p e a l l o d g e d 

by t h e a p p e l l a n t s w i t h t h e Div i s ion d o e s no t r a i s e q u e s t i o n s o n w h i c h t h e C o u n c i l of 

S t a t e h a s , in a d v i s o r y o p i n i o n s on t h e l e g i s l a t i o n t h a t is a t i s sue in t h i s a p p e a l , 

e x p r e s s e d i t se l f in a w a y c o n t r a r y to t h e p o s i t i o n t a k e n by t h e a p p e l l a n t s in t h e i r 

a p p e a l . T h e r e is t h e r e f o r e no r e a s o n to f ea r t h a t t h e m e m b e r s of t h e C o u n c i l o f S t a t e 

w h o a r c c h a r g e d w i t h d e c i d i n g t h e a p p e a l will c o n s i d e r t h e m s e l v e s b o u n d by a n y p o s i t i o n 

a d o p t e d by t h e C o u n c i l of S t a t e in t h e r e l e v a n t advisory o p i n i o n s . " 

77. T h e h e a r i n g on the m e r i t s was r e s u m e d on 25 F e b r u a r y 1998 and , 
on 28 May 1998, the A d m i n i s t r a t i v e Ju r i sd i c t i on Division del ivered its 
decis ion, which r a n to 354 pages . 

78. G e n e r a l c o m p l a i n t s r e l a t i ng to the refusal of t he g o v e r n m e n t to 
cons ider modif icat ions to the r o u t i n g decision unless the object ions pu t 
forward were of a very ser ious n a t u r e were d ismissed on the g round t h a t 
this was not u n r e a s o n a b l e per se; it was m o r e a p p r o p r i a t e to cons ider 
the object ions in ques t i on individual ly. G e n e r a l compla in t s r e l a t i n g to 
the necess i ty or des i rab i l i ty of bu i ld ing the rai lway at all - inc lud ing 
compla in t s abou t the e n v i r o n m e n t a l impac t repor t - we re also d i smissed . 
T h e s e had a l ready been cons idered as pa r t of the appea l s aga ins t O u t l i n e 
P l a n n i n g Decis ion - Pa r t 3A. T h e ques t i on was no longer w h e t h e r the 
bu i ld ing of the Betuweroute was accep tab le , bu t only w h e t h e r , in c o m i n g to 
t he r o u t i n g decision, t he g o v e r n m e n t could r easonab ly have dec ided as it 
had . 

79. T h e compla in t m a d e by several a p p e l l a n t s t h a t t he r o u t i n g 
decision was t a k e n before the appea l s aga ins t t he ou t l ine p l a n n i n g 
decision had been d e t e r m i n e d was re jec ted by the A d m i n i s t r a t i v e 
Ju r i sd i c t i on Division. It held t h a t , u n d e r sect ion 24(5) of t he T r a n s p o r t 
I n f r a s t ruc tu r e P l a n n i n g Act , the per iod for lodging an appea l aga ins t 
decisions t a k e n in a n ou t l ine p l a n n i n g decision a n d aga ins t the r o u t i n g 
decision based t h e r e o n s t a r t e d to r u n s imu l t aneous ly a n d t h a t , t he re fo re , 
it was n o r m a l tha t a r o u t i n g decision was a l ready t a k e n before the ou t l ine 
p l a n n i n g decision had b e c o m e final. It fu r the r cons idered t h a t it did not 
follow from the T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Act t h a t w h e r e , like 
in the p r e s e n t case , a s e p a r a t e appea l lay aga ins t an ou t l ine p l a n n i n g 
decis ion, no r o u t i n g decis ion could be t a k e n before the ou t l ine p l a n n i n g 
decision h a d become final. T h e m e r e fact t h a t t he t ime- l imi t s for 
a p p e a l i n g s t a r t e d to r u n i n d e p e n d e n t l y did not , accord ing to the 
Admin i s t r a t i ve Ju r i sd i c t i on Division, a l t e r t he t eno r of sect ion 24(5) of 
t he T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Act t h a t no final ou t l ine p l a n n i n g 
decision was r e q u i r e d for a r o u t i n g decision to be t a k e n on the basis of t ha t 
decision. 
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80. As to noise levels, t he var ious compla in t s were to be cons idered 
individually. G e n e r a l c o m p l a i n t s conce rn ing the d e t e r m i n a t i o n of 
accep tab le noise levels could not be e n t e r t a i n e d . R e a s o n a b l e s t a n d a r d s 
had been set by law, and a c t u a l noise would be m o n i t o r e d once the 
rai lway was in use . T h e safety s tud ies were not held to have been 
insufficient. It was no ted t h a t t h e r e had been an add i t iona l s tudy m a d e 
in respec t of a r e a s w h e r e the c o n c e n t r a t i o n of t he popu la t ion , and 
the re fo re the g r o u p risk, was g r e a t e s t . Moreover , t he g o v e r n m e n t had 
specified add i t iona l safety m e a s u r e s for these a r e a s in its s t a t e m e n t of 
defence , as well as specific ways of o p e r a t i n g t he rai lway so as to 
m i n i m i s e t he d a n g e r s a t t e n d i n g the t r a n s p o r t of d a n g e r o u s goods . As to 
the individual risk, the r o u t i n g decis ion provided t h a t new deve lopmen t 
which would increase it wi th in 30 m from the c e n t r e line of t he t r ack 
would be p r e v e n t e d ; this m a d e it unlikely t h a t t he individual risk would 
be inc reased fu r the r away from the t r ack . O t h e r object ions r e l a t i n g to 
safety cons ide ra t ions would be dea l t wi th on an individual basis . 

81 . As to v ibra t ion levels, the Admin i s t r a t ive Ju r i sd ic t ion Division held 
tha t the g o v e r n m e n t could not be found to have ac ted un reasonab ly by 
bas ing its a s ses smen t s on an industr ia l s t anda rd (DIN 4150) r a t h e r than a 
different s t a n d a r d sugges ted by ce r t a in appe l l an t s . Nor was the a s ses smen t 
of the likely nuisance caused by v ibra t ion un reasonab le per se. Moreover , the 
g o v e r n m e n t had u n d e r t a k e n to provide active mon i to r i ng ( tha t is, to 
m e a s u r e vibrat ion levels of its own mot ion) in all res ident ia l buildings 
located wi th in 50 m of the rai lway once it was in use , and passive moni tor ­
ing ( tha t is, t o m e a s u r e v ibra t ion levels after compla in t s were received) in 
res ident ia l bui ldings located 50 to 100 m from the railway. T h e gove rnmen t 
would t h e n deal wi th unaccep tab le nuisance on a case-by-case basis. Specific 
p rob lems ra ised by appe l l an t s would be deal t wi th individually. 

82. W i t h r e g a r d to g e n e r a l c o m p l a i n t s abou t t he a r r a n g e m e n t s for 
c o m p e n s a t i n g d a m a g e , t he A d m i n i s t r a t i v e Ju r i sd i c t i on Division re fer red 
genera l ly to the re levan t provisions of the r o u t i n g decision. It fur ther 
no ted t h a t legal r e m e d i e s w e r e avai lable aga ins t any specific decisions 
t a k e n in th is r ega rd . It could the re fo re not yet be a s s u m e d at this 
s t a g e t h a t accep tab le a r r a n g e m e n t s in respec t of d a m a g e were not 
possible . 

83 . As to t he appea l lodged by M e t t l e r Toledo B.V. (no. 39651/98) , 
whose e x t r e m e l y a c c u r a t e device for ca l ib ra t ing scales was s t a t e d to 
be pa r t i cu la r ly sensi t ive to v ib ra t ion , the A d m i n i s t r a t i v e Ju r i sd ic t ion 
Division no ted tha t s tud ies w e r e still ongo ing as to w h e t h e r the v ibra t ion 
likely to be caused by the rai lway would undu ly in te r fe re wi th tha t 
company ' s bus iness . T h a t be ing so, M e t t l e r To l edo B.V.'s c la ims could 
not be d ismissed as un founded ; to t h a t e x t e n t , t he appea l was allowed. 

84. S te rk Techn i sch Adv ie sbu reau B.V. (no. 39651/98) , whose 
p r e m i s e s would have to be re loca ted , compla ined t h a t no sufficient 
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clar i ty had been provided as to w h e t h e r a new locat ion of equ iva len t 
qua l i ty would be m a d e avai lable . T h e A d m i n i s t r a t i v e J u r i s d i c t i o n 
Division he ld th is compla in t to be wel l-founded. Th i s m a d e it un­
necessa ry to go in to o t h e r specific compla in t s m a d e by this app l i can t . 

85. W i t h r e g a r d to a compla in t s u b m i t t e d jo in t ly by M r A A . Kleyn 
(no. 39343/98) and Kleijn F inanc ie r ings - en L e a s e m a a t s c h a p p i j B.V., 
E x p l o i t a t i e m a a t s c h a p p i j De Zeiving B.V., Ms C . J . P . Kleijn, 
M s P .M. Klei jn a n d Ms C . J . Kleijn (no. 39651/98) in r e spec t of t he 
r e s t a u r a n t "De G o u d r e i n e t " which they owned and the flat i nhab i t ed by-
M r A.A. Kleyn, the Admin i s t r a t i ve Ju r i sd i c t i on Division found tha t no 
inves t iga t ion had been u n d e r t a k e n as to w h e t h e r it would be possible for 
t he se to con t i nue in use . T o t h a t e x t e n t the compla in t was t he re fo re well-
founded . T h e r e m a i n d e r of t h e i r a p p e a l was d ismissed . 

86. As r e g a r d s the a p p e a l lodged by M r M. Witvl ie t (no. 46664/99) , t he 
A d m i n i s t r a t i v e Ju r i sd i c t i on Division re jected the object ions to a possible 
exp rop r i a t i on , ho ld ing t h a t such object ions could be ra ised in the specific 
p r o c e d u r e set ou t in t he Exp rop r i a t i on Act (Onteigeningswet). As to his 
c o m p l a i n t abou t nu i sance from noise in a p a r t i c u l a r a r e a , it was he ld 
t h a t this e l e m e n t had been insufficiently e x a m i n e d . T o t h a t e x t e n t , his 
a p p e a l was well-founded. T h e r e m a i n d e r was re jec ted . 

87. T h e Admin i s t r a t i ve Ju r i sd i c t i on Division re jected the appea l s 
lodged by the o t h e r individual app l i can t s and appl ican t c o m p a n i e s . 

88 . In so far as t he a p p e a l s w e r e cons ide red wel l - founded, t h e 
A d m i n i s t r a t i v e J u r i s d i c t i o n Division annu l l ed the r o u t i n g decision and 
m a d e an award in respect of costs . 

F. S u b s e q u e n t d e v e l o p m e n t s 

1, The 1998 routing decisions 

89. In a l e t t e r to the Lower H o u s e of P a r l i a m e n t of 13 J u l y 1998 the 
M i n i s t e r for T r a n s p o r t and C o m m u n i c a t i o n s , wr i t ing also on beha l f of 
t h e M i n i s t e r for Hous ing , P l a n n i n g and E n v i r o n m e n t M a n a g e m e n t , 
observed t h a t the decision of t he Admin i s t r a t i ve Ju r i sd i c t i on Division left 
9 5 % of the r o u t i n g decision in tac t . It was t he re fo re not necessa ry e i t he r to 
u n d e r t a k e a radical review of t he project or to i n t e r r u p t the bu i ld ing work. 
It was expec ted t h a t the Betuweroute ra i lway would be ope ra t i ona l by 2005. 

90. In so far as m i n o r p a r t s of t he r o u t i n g decision had been annu l l ed , 
t h e r ea son the re fo r had mere ly b e e n t h a t insufficient in fo rma t ion h a d 
b e e n o b t a i n e d as to w h e t h e r t he i n t e r e s t s of t he a p p e l l a n t s could be 
s a fegua rded . In so far as re levan t to t h e p r e s e n t case , t he min i s t e r 
expec t ed t h a t in all bu t one or two cases c h a n g e s to t he or ig ina l r o u t i n g 
decision would prove unnecessa ry . 
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9 1 . N e w par t i a l r o u t i n g decisions w e r e t a k e n in the course of 1998. 
A n appea l lodged by M e t t l e r To ledo B.V. was dec la red inadmiss ib le 
by the Admin i s t r a t i ve J u r i s d i c t i o n Division on 16 Apri l 1999. T h e 
appea l lodged by S terk T e c h n i s c h Adv ie sbu reau B.V. was d ismissed 
by the A d m i n i s t r a t i v e Ju r i sd i c t i on Division on 25 O c t o b e r 1999. T h e 
appea l s lodged by Kleijn F inanc ie r ings - en L e a s e m a a t s c h a p p i j B.V., 
E x p l o i t a t i e m a a t s c h a p p i j D e Zeiving B.V., Ms C . J . P . Kleijn, 
M s P.M. Kleijn, Ms C . J . Klei jn a n d M r A A . Kleyn were d i smissed by the 
A d m i n i s t r a t i v e J u r i s d i c t i o n Division on 25 Ju ly 2000. M r Witvl ie t 
a p p a r e n t l y did not lodge a n appea l aga ins t any of the 1998 rou t ing 
decis ions. 

2. The B e t u w e r o u t e Note 

92. In r e sponse to sugges t ions m a d e in t he m e d i a to r econs ide r the 
Betuweroute project , the Min i s t e r for T r a n s p o r t and C o m m u n i c a t i o n s sent 
a note (Notitie Betuweroute) to the Lower H o u s e of P a r l i a m e n t on 
6 N o v e m b e r 1998. In this no t e t h e m i n i s t e r r e s t a t e d the cons ide ra t ions 
which had led to the decision of 1995 to allow the project to go ahead . 
She also expressed the view t h a t no new in fo rma t ion had become 
avai lable since t he r econs ide ra t ion of 1995 which would t end to 
u n d e r m i n e ea r l i e r a s s u m p t i o n s as to the viabil i ty and des i rabi l i ty of the 
project . O n the con t ra ry , d e v e l o p m e n t s had been such as to endor se these . 

3. Revision proceedings before the Administrative Jurisdiction Division 

93. O n 13 Apri l 1999 the S t i ch t ing D u u r z a m e Mobi l i te i t (Durab le 
Mobil i ty F o u n d a t i o n ) - one of t h e appe l l an t s aga ins t t he r o u t i n g decision 
bu t not one of the app l i can t s in the p r e s e n t case - lodged a r e q u e s t for 
revision (herziening) of the decis ions of 31 J a n u a r y 1997 a n d 28 May 1998 
wi th the A d m i n i s t r a t i v e Ju r i sd i c t i on Division. Th i s appe l l an t a r g u e d tha t 
t he g o v e r n m e n t had e i t he r been insufficiently aware of c e r t a i n re levant 
fac tual i n fo rma t ion a t the t i m e w h e n it finalised O u t l i n e P l ann ing 
Decis ion - Pa r t 3A or had failed to cons ider this in fo rmat ion . 

94. In a decis ion of 9 M a r c h 2000 the A d m i n i s t r a t i v e Ju r i sd i c t i on 
Division refused to revise its decis ions . It found tha t the in fo rma t ion in 
ques t i on was not of such a n a t u r e as to jus t i fy r e o p e n i n g the p roceed ings . 

4. The report of the Chamber of Audit 

95. F r o m A u g u s t 1999 unt i l F e b r u a r y 2000 the C h a m b e r of Audi t 
(Algemene Rekenkamer) u n d e r t o o k a s tudy of t he Betuweroute decision­
m a k i n g process . It pub l i shed its r epo r t on 22 J u n e 2000 u n d e r the t i t le 
"Beleidsinformatie Betuweroute" (Betuweroute Policy I n f o r m a t i o n ) . 
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96. T h e pu rpose of the r epo r t was to provide gu idance for t he qua l i ty 
and use of in fo rmat ion rel ied on by the g o v e r n m e n t to g r o u n d fu ture 
policy decis ions r e l a t i ng to l a rge i n f r a s t ruc tu re projec ts . T h e cen t r a l 
ques t i ons were w h e t h e r t he qua l i ty of t he in fo rma t ion rel ied on in t ak ing 
Betuweroute policy decis ions was a s su red and w h e t h e r this i n fo rma t ion had 
been used in a respons ib le way in the p r e p a r a t i o n of the dec i s ion -mak ing 
process . D e v e l o p m e n t s s u b s e q u e n t to the r econs ide ra t ion of 1995 were 
t a k e n into account . 

97. T h e C h a m b e r of Audi t found tha t in the init ial s t ages an a d e q u a t e 
analysis of t he p rob l ems to be solved had not been m a d e . T h e decis ion­
m a k i n g process had r e l a t e d one-s idedly to t he solut ion chosen , n a m e l y 
t he cons t ruc t ion of the Betuweroute rai lway, it having been dec ided a t 
t he ou tse t t h a t t h a t was beneficial for t he na t iona l economy a n d the 
e n v i r o n m e n t ; an expe r t analysis of the in fo rma t ion on which the ou t l ine 
p l a n n i n g decision was based had not been sough t . 

98. P red ic t ions c o n c e r n i n g t h e expec t ed vo lume of t r a n s p o r t t h r o u g h 
the N e t h e r l a n d s were cons idered imprec i se and unre l i ab le . T h e p r e ­
dict ions eventua l ly rel ied on a p p e a r e d overly op t imis t i c ; also, in some 
cases , it was not c lear on w h a t cons ide ra t ions the p re fe rence for 
p a r t i c u l a r p red ic t ions over o t h e r s was based . U n c e r t a i n t y r e m a i n e d , 
inter alia, as to t he capac i ty of t h e G e r m a n rai lway sys tem to abso rb t he 
increased vo lume of goods traffic. T h e inc reas ing compe t i t i veness of 
in land naviga t ion had not b e e n cons idered , nor had the slow progress in 
some E u r o p e a n coun t r i e s (for e x a m p l e , Be lg ium and F r a n c e ) of t h e 
l ibera l i sa t ion of rail t r a n s p o r t . Nor had accoun t been t a k e n of the 
possible effects of levies on road t r a n s p o r t as aga ins t the pass ing on of 
t he costs of ra i lway i n f r a s t ruc tu r e to sh ippe r s , the l a t t e r possibil i ty be ing 
envisaged in a policy proposa l of t he E u r o p e a n C o m m i s s i o n . 

99. A l t e rna t i ve s to the Betuweroute had not been sufficiently exp lored . 
T h e C h a m b e r of Audi t cr i t icised the way in which the use of t he ex i s t ing 
rai lway in f r a s t ruc tu re in t he N e t h e r l a n d s and w a t e r b o r n e in land a n d 
coasta l t r a n s p o r t had been cons ide red in isolat ion r a t h e r t h a n in combi­
na t ion . A t h o r o u g h analysis of t he possibil i t ies of op t imis ing exis t ing eas t -
west t r a n s p o r t , inc lud ing ex is t ing ra i lway i n f r a s t r u c t u r e , was lacking. 
Possible fu tu re d e v e l o p m e n t s in in land w a t e r w a y traffic, which a l r eady 
accoun ted for a g r e a t e r vo lume of t r a n s p o r t t h a n N e t h e r l a n d s rai lways, 
had not been looked in to . 

100. T h e a s s u m e d e n v i r o n m e n t a l benefi t had also been m i s s t a t e d . T h e 
in fo rmat ion conce rn ing the e n v i r o n m e n t a l impac t of a l t e rna t i ve s to the 
Betuweroute ra i lway had b e e n i n a d e q u a t e a n d had been used in a selective 
way. A t t e n t i o n had been focused on the i m m e d i a t e r educ t ion of ene rgy use 
and noxious emiss ions wi thou t t a k i n g in to account technica l develop­
m e n t s such as t he increased use of c l eane r a n d m o r e economica l eng ines 
in a l t e rna t i ve t r a n s p o r t ; insufficient in fo rma t ion had been provided 
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conce rn ing such m a t t e r s as nu i sance levels, e x t e r n a l safety or soil and 
g r o u n d w a t e r pol lut ion a t t e n d i n g a l t e rna t i ve choices . 

101. A positive f ea tu re of t h e process , given especial ly t he public 
discussion which had a r i sen , was t h a t the project had been recons idered 
in its e n t i r e t y in 1995 and tha t t he a r g u m e n t s in favour h a d been 
p r e s e n t e d anew in 1998 ( the Beluweroute No te - see p a r a g r a p h 92 above) . 
However , the in fo rma t ion avai lable a t those t i m e s a n d the way in which it 
had b e e n used was open to cr i t ic i sm. 

102. T h e draft of t he r epo r t was t r a n s m i t t e d in its e n t i r e t y to the 
g o v e r n m e n t . T h e M i n i s t e r for T r a n s p o r t and C o m m u n i c a t i o n s , in a 
reac t ion s u b m i t t e d also on beha l f of t he Min i s t e r for H o u s i n g , P l a n n i n g 
and E n v i r o n m e n t M a n a g e m e n t , expressed b road a g r e e m e n t wi th the 
repor t a l t h o u g h some of t he individual f indings were con t e s t ed . T h e 
conclusions of t he C h a m b e r of Audi t we re accep ted for fu ture re ference . 

103. P a r t s of the draft r epo r t we re t r a n s m i t t e d to the NS Railway 
In f r a s t ruc tu r e Division and to Ra i lned , t he N e t h e r l a n d s g o v e r n m e n t 
en t i ty which o p e r a t e d the rai lway sys tem. T h e Rai lway In f r a s t ruc tu r e 
Division d i sag reed wi th c e r t a i n findings of the C h a m b e r of Audi t wi th 
r ega rd to e n v i r o n m e n t a l impac t e s t i m a t e s . Ra i lned called in to ques t ion 
some of t he f indings of t he C h a m b e r of Audi t wi th r e g a r d to the 
p red ic t ed increase in the vo lume of rail t r a n s p o r t . 

104. T h e full r epo r t , inc lud ing the r eac t ions , was t r a n s m i t t e d to t he 
Lower H o u s e of P a r l i a m e n t ( p a r l i a m e n t a r y yea r 1999-2000, 27 195, 
nos. 1-2). 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. O u t l i n e p l a n n i n g d e c i s i o n s 

105. Sect ion 2a of t h e Town a n d C o u n t r y P l a n n i n g Act e m p o w e r s the 
Min i s t e r for Hous ing , P l a n n i n g a n d E n v i r o n m e n t M a n a g e m e n t t o g e t h e r 
wi th t he o t h e r min i s t e r s conce rned in each case to p r e p a r e p lans , known 
as ou t l ine p l a n n i n g decis ions , for pa r t i cu l a r a spec t s of na t iona l p l ann ing 
policy (sect ion 2 a ( l ) ) . At the re levant t i m e ( tha t is, before 1 J a n u a r y 1994) 
the draf t for such a plan was r e q u i r e d to be laid open for publ ic inspect ion 
for a per iod of be tween one a n d t h r e e m o n t h s , an a n n o u n c e m e n t be ing 
m a d e be fo rehand in t he N e t h e r l a n d s G o v e r n m e n t G a z e t t e and the local 
med ia . Anyone minded to do so could submi t the i r views for a per iod of one 
m o n t h af ter t he end of the inspec t ion period (sect ion 2a (2 ) ) . T h e draf t was 
t r a n s m i t t e d to t he Lower H o u s e of P a r l i a m e n t for i n fo rma t ion a t the t ime 
of its be ing laid open for publ ic inspect ion (sect ion 2a (5 ) ) . 

106. T h e min i s t e r s w e r e r e q u i r e d to consul t t h e a u t h o r i t i e s of the 
provinces , reg iona l surface w a t e r b o a r d s , munic ipa l i t i e s and any o t h e r 
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public- law en t i t i e s , as a p p r o p r i a t e , abou t t he draf t (sect ion 2a (3 ) ) . T h e 
advice of the P l a n n i n g Advisory Board had to be sough t (sect ion 2 a ( 4 ) ) . 

107. T h e min i s t e r s were t h e n r e q u i r e d to t r a n s m i t the ou t l ine 
p l a n n i n g decis ion - which by th is t i m e no longer had the s t a t u s of a draf t 
- to the Lower H o u s e for approva l . T h e p lan h a d to be a c c o m p a n i e d by a 
g e n e r a l s t a t e m e n t s e t t i ng out t he way in which any views s u b m i t t e d by 
i n t e r e s t e d pa r t i e s , t he resu l t s of consu l t a t ions wi th lower g o v e r n m e n t 
bodies and the advice of the P l a n n i n g Advisory Board had been t a k e n 
in to accoun t (sect ion 2a (6 ) ) . 

108. T h e Lower H o u s e was en t i t l ed to send the ou t l ine p l a n n i n g 
decision back to the min i s t e r s conce rned for modif icat ion before dec id ing 
w h e t h e r or not to approve it. T h e r e a f t e r it could wi thhold its approva l of 
all or pa r t of t he p lan (section 2a (7 ) ) . 

109. T h e Lower House t h e n t r a n s m i t t e d the ou t l ine p l a n n i n g decision, 
as app roved by it, to the U p p e r H o u s e of P a r l i a m e n t . T h e l a t t e r H o u s e 
could decide to approve it or no t , bu t could not a m e n d it (sect ion 2a (8 ) ) . 
If approved by the U p p e r H o u s e , t he ou t l ine p l a n n i n g decision c a m e 
in to force (sect ion 2a (7 ) ) . O n c e it was in force, t h e ou t l ine p l a n n i n g 
decis ion was pub l i shed in t he Official Bul le t in a n d t h e local m e d i a 
(sect ion 2a (9 ) ) . 

110. A l t h o u g h t h e r e is no specific provision for any appea l to an 
a d m i n i s t r a t i v e t r i buna l aga ins t a n ou t l ine p l a n n i n g decis ion, the 
A d m i n i s t r a t i v e Ju r i sd i c t i on Division of t he Counci l of S t a t e held in its 
decis ion of 31 J a n u a r y 1997 - t ha t is the decis ion on the appea l s aga ins t 
the ou t l ine p l a n n i n g decis ion in t he p r e s e n t case (see p a r a g r a p h s 62-69 
above) - t h a t t h e decisive m o m e n t for lodging a n appea l was w h e n t h e 
m i n i s t e r s r e s u b m i t t e d the ou t l ine p l a n n i n g decision to t h e Lower H o u s e 
of P a r l i a m e n t af ter t he l a t t e r had given t h e m the o p p o r t u n i t y to modify it 
( t h a t is, for the pu rposes of the p r e s e n t case , O u t l i n e P l a n n i n g Decis ion -
P a r t 3A). 

111. Since 1 J a n u a r y 1994 it is provided t h a t , in so far as an ou t l ine 
p l a n n i n g decision con ta ins policy decis ions abou t major projec ts of 
na t i ona l i m p o r t a n c e , all fu r the r p l a n n i n g r e l a t i ng to such projects is 
subject to the l imi ta t ions set out in t he se policy decisions (sect ion 39) . 

B. T h e T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Act 

112. T h e T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Act , as in force since 
1 J a n u a r y 1994, r equ i r e s t he Min i s t e r for T r a n s p o r t and C o m m u n i ­
ca t ions to consul t the local a n d reg iona l a u t h o r i t i e s whose t e r r i to r i e s 
m a y be affected and , in t he case of a ra i lway projec t , t he p rospec t ive 
explo i te r of t he rai lway before d r a w i n g up a draft r o u t i n g decision 
(sect ion 6) . Th i s draf t is t h e n t r a n s m i t t e d to t h e m , af ter which they 
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have t he o p p o r t u n i t y to c o m m e n t (sect ions 11(1), 12(1) and (2), and 
sect ion 13). 

113. T h e min i s t e r t h e n d raws u p a final r o u t i n g decision and m a y if 
necessa ry r e q u i r e the local and reg iona l a u t h o r i t i e s to modify the i r own 
local a n d zon ing p lans (section 15( l ) - (3 ) ) . T h e r o u t i n g decision is 
t r a n s m i t t e d to P a r l i a m e n t wi th an e x p l a n a t o r y s t a t e m e n t (sect ion 16(1)). 
Non-b ind ing t ime- l imi t s a r e set for t he var ious s t ages of t he p r o c e d u r e . 

114. Anyone wi th an in t e re s t may lodge an appea l aga ins t the rou t ing 
decision wi th t he A d m i n i s t r a t i v e Ju r i sd i c t i on Division of the Counc i l of 
S t a t e (sect ion 15(4)) . 

115. C h a p t e r V of t he T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Act conta ins 
special provisions gove rn ing the p rocedure r e l a t i n g to major projects of 
na t iona l i m p o r t a n c e . T h i s p r o c e d u r e is to be followed if an out l ine 
p l a n n i n g decis ion is in force (sect ion 21) . In such cases the out l ine 
p l a n n i n g decision is to form the basis of, a n d be t r a n s f o r m e d in to , a draft 
r o u t i n g decision (section 22). If c h a n g e s to t he draf t r o u t i n g decision 
a p p e a r necessary in view of observa t ions received from i n t e r e s t e d par t ies 
or loca l -government bodies , t h e n these c h a n g e s a r e to r e m a i n wi th in the 
l imits d r a w n by t h e ou t l ine p l a n n i n g decision (sect ion 23(1) ) . 

116. T h e Min i s t e r for T r a n s p o r t a n d C o m m u n i c a t i o n s , t o g e t h e r with 
t he Min i s t e r for H o u s i n g , P l a n n i n g a n d E n v i r o n m e n t M a n a g e m e n t , t h e n 
d raws u p a final r o u t i n g decision and may, if necessary , r e q u i r e the local 
a n d reg iona l a u t h o r i t i e s to modify the i r own local a n d zon ing plans 
(sect ion 2 4 ( l ) - ( 3 ) ) . 

117. Anyone wi th an in t e re s t m a y a p p e a l aga ins t t he final rou t ing 
decision to t he A d m i n i s t r a t i v e J u r i s d i c t i o n Division of the Counci l 
of S t a t e (sect ion 24(4) ) . N o s e p a r a t e appea l lies aga ins t the out l ine 
p l a n n i n g decis ion if it is followed wi th in one year from its en t ry in to force 
by a final r o u t i n g decision (sect ion 24(5)) . 

C. H i s t o r i c a l o v e r v i e w of t h e C o u n c i l o f S ta te a n d i t s D i v i s i o n s 

118. T h e Counci l of S t a t e was es tab l i shed by E m p e r o r C h a r l e s V in 
1531 in o r d e r to assist and advise his s i s ter , M a r y of H u n g a r y , w h o m he 
had appo in t ed r e g e n t (landvoogdes) of t he Low C o u n t r i e s to ru le on his 
behalf. 

119. Fol lowing the Low C o u n t r i e s ' s e c e s s i o n from Spain in 1581 a n d in 
t h e course of the s u b s e q u e n t e s t a b l i s h m e n t of the i n d e p e n d e n t Republ ic 
of t he Seven U n i t e d N e t h e r l a n d s Provinces , which was formal ised in 1648 
by the T r e a t y of W e s t p h a l i a , the Counci l of S t a t e developed into a body 
t h a t , t o g e t h e r wi th t he S t a d t h o l d e r (Stadhouder), was c h a r g e d wi th daily 
g o v e r n m e n t . T h e control over the i r gove rnance was exerc ised by the 
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r e p r e s e n t a t i v e s of the U n i t e d Provinces s i t t ing in t he S t a t e s G e n e r a l 
(Staten-Generaal). 

120. T h e Counci l of S t a t e was abol ished in 1795, w h e n F r a n c e occupied 
t h e Republ ic . N a p o l e o n t r a n s f o r m e d the Repub l i c in to t h e K i n g d o m of 
Ho l l and in 1806 and , in 1810, i nco rpo ra t ed it in to the F rench E m p i r e . In 
1805 the Counc i l of S ta te had been r e i n s t a t e d as an advisory body to t he 
G r a n d Pens iona ry (Raadpensionaris), who was appo in t ed by the legislat ive 
body to h e a d the t h e n execut ive . T h e Counci l of S t a t e exercised this 
function un t i l 1810. T h e K i n g d o m of the N e t h e r l a n d s r ega ined 
i n d e p e n d e n c e in 1813. Accord ing to the 1815 N e t h e r l a n d s C o n s t i t u t i o n 
(Grondwet), the m o n a r c h had an obl iga t ion to consul t the Counc i l of S t a t e 
before legislat ive acts a n d m e a s u r e s of i n t e r n a l a d m i n i s t r a t i o n were 
enac t ed . T h e m o n a r c h was fu r the r free to consul t the Counci l of S t a t e on 
o t h e r m a t t e r s . 

121. A fu r the r funct ion of the Counci l of S t a t e was in t roduced in 1861, 
n a m e l y t h a t of h e a r i n g a d m i n i s t r a t i v e d i spu t e s in which an appea l had 
been lodged wi th t he Crown (Kroonberoep) and advis ing the Crown , 
cons i s t ing of t h e inviolable m o n a r c h a n d the responsib le m i n i s t e r or 
m i n i s t e r s , on t h e ru l ing to be given by the C r o w n on the appea l . T h e 
C r o w n was free to d e p a r t from this advice. For t h e exerc i se of th is 
funct ion, t he A d m i n i s t r a t i v e Li t iga t ion Division of the Counci l of S t a t e 
(A/deling voor Geschillen van Bestuur van de Raad van State) was c r ea t ed . 

122. O n 1 J u l y 1976 the Act on A d m i n i s t r a t i v e Ju r i sd i c t i on as to 
Decis ions of the A d m i n i s t r a t i o n (Wet administrative rechtspraak overheids-
beschikkingen - " t he A R O B Act") c a m e in to force, which provided for a n 
a d m i n i s t r a t i v e appea l p r o c e d u r e in s t a tu to r i ly defined ca tegor ies of 
a d m i n i s t r a t i v e d i spu t e s not eligible for a n a p p e a l to the Crown . T h e final 
decision on such d i spu tes was to be t a k e n by a newly es tab l i shed Division 
of the Counci l of S t a t e , t h a t is the Jud i c i a l Division of the Counc i l of S t a t e 
(A/deling Rechtspraak van de Raad van State). 

123. In o rde r to give effect to the C o u r t ' s j u d g m e n t of 23 O c t o b e r 1985 
in Benthem v. the Netherlands (Ser ies A no. 97) , in which it was found t h a t the 
C r o w n could not be r e g a r d e d as a t r i buna l wi th in the m e a n i n g of Art ic le 6 
§ 1 of t he Conven t ion , t he I n t e r i m Act on Crown Appea l s (Tijdelijke Wet 
Kroongeschillen) was passed on 18 J u n e 1987. It e n t e r e d in to force on 
1 J a n u a r y 1988 a n d was to r e m a i n in force for five yea r s . U n d e r t h e 
provisions of this Act , the A d m i n i s t r a t i v e L i t iga t ion Division of t he 
Counci l of S t a t e was to d e t e r m i n e all d i spu t e s which former ly were to be 
dec ided by the C r o w n . T h e function of t he Jud ic i a l Division of the Counci l 
of S t a t e was not affected by this Act . 

124. O n 1 J a n u a r y 1994 t h e G e n e r a l A d m i n i s t r a t i v e L a w Act (Algemene 
Wet Besluursrecht), laying down new un i form rules of a d m i n i s t r a t i v e 
p r o c e d u r e , e n t e r e d in to force. O n the s a m e d a t e t he I n t e r i m Act on 
C r o w n Appea l s and the A R O B Act were r epea l ed . T h e funct ions of bo th 
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t he Admin i s t r a t i ve Li t iga t ion Division and the Jud ic i a l Division, 
which t h e r e b y b e c a m e defunct , were ves ted in a new division of the 
Counci l of S t a t e , t he Admin i s t r a t i ve J u r i s d i c t i o n Division (A/deling 
bestuursrechtspraak). 

D . G e n e r a l f e a t u r e s a n d f u n c t i o n s o f t h e C o u n c i l o f S ta te 

/. Membership of the Council of State 

125. T h e Counc i l of S t a t e is p res ided over by the m o n a r c h and consists 
of a v ice-pres ident a n d u p to 28 o rd ina ry counci l lors (Staatsraden) (section 1 
of t he Counci l of S t a t e Act (Wet op de Raad van State)) a n d 55 e x t r a o r d i n a r y 
counci l lors (Staatsraden in buitengewone dienst) (sect ion 4, as worded since 
1 April 2001 ; pr ior to this d a t e t he m a x i m u m n u m b e r of e x t r a o r d i n a r y 
counci l lors was 25). At p r e s e n t , t he Counc i l of S t a t e is composed of 27 
o rd ina ry counci l lors a n d 27 e x t r a o r d i n a r y counci l lors . 

126. All counci l lors a re a p p o i n t e d by royal dec ree (Koninklijk Besluit) 
following n o m i n a t i o n by t h e M i n i s t e r of the In t e r io r and K i n g d o m 
Re la t ions in a g r e e m e n t wi th t he Min i s t e r for J u s t i c e . A p p o i n t m e n t s a r e 
for life, the age of r e t i r e m e n t be ing 70 (sect ions 3 and 4) . Extraordinary-
counci l lors s u b m i t proposa ls for t h e n u m b e r of hour s they wish to work, 
a n d the i r n u m b e r is s u b s e q u e n t l y d e t e r m i n e d for five-year pe r iods by 
royal d e c r e e . 

127. Any c a n d i d a t e for m e m b e r s h i p of t he Counci l of S t a t e is r e q u i r e d 
to be a N e t h e r l a n d s na t iona l and to be at least 35 yea r s old (sect ion 5). In 
t he a p p o i n t m e n t of o rd ina ry counci l lors , ca re is t a k e n to en su re t h a t the 
compos i t ion of the P l ena ry Counci l of S t a t e (Voile Raad), which solely 
consis ts of o rd ina ry council lors , reflects poli t ical a n d social opinion in t he 
p ropor t ions r e p r e s e n t e d in t he H o u s e s of P a r l i a m e n t (Staten-Generaal). 
However , m e m b e r s h i p of a poli t ical p a r t y is not a formal or m a t e r i a l 
c r i t e r ion . 

128. O r d i n a r y counci l lors a re a p p o i n t e d p r imar i ly on the basis of the i r 
knowledge and expe r i ence , w h e t h e r in a specific field or in re la t ion to 
publ ic a d m i n i s t r a t i o n a n d a d m i n i s t r a t i v e law in g e n e r a l . T h e y a r e main ly 
se lected from the circle of pol i t ic ians , governors , high-level civil s e rvan t s , 
j u d g e s a n d academics . E x t r a o r d i n a r y counci l lors a r e ma in ly se lec ted from 
the j ud i c i a ry on the s t r e n g t h of the i r specific judic ia l knowledge and 
expe r i ence . 

129. Sect ion 7(1) of the Counci l of S t a t e Act sets out t he pos ts , offices 
and profess ional act ivi t ies t h a t a r e incompa t ib l e wi th be ing v ice-pres ident 
of t he Counci l of S t a t e and wi th be ing an o r d i n a r y council lor . T h e s e 
ca tegor ies a r e e x t e n d e d in sect ion 7(2) of this Act wi th r e g a r d to t he 
e x t r a o r d i n a r y counci l lors . Th i s provision r eads : 
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" T h e v i c e - p r e s i d e n t , o r d i n a r y c o u n c i l l o r s a n d e x t r a o r d i n a r y c o u n c i l l o r s sha l l no t 
ho ld a n y pos t t h e e x e r c i s e o f w h i c h is u n d e s i r a b l e w i t h a v iew t o t h e p r o p e r d i s c h a r g e 
of t h e i r office, t h e p r e s e r v a t i o n of t h e i r i m p a r t i a l i t y a n d i n d e p e n d e n c e , o r t h e 
c o n f i d e n c e t h e r e i n . " 

130. P u r s u a n t to sect ion 7(3) , the v ice-pres ident r e n d e r s publ ic any 
o t h e r posi t ions held by m e m b e r s of t he Counci l of S t a t e . Th i s infor­
m a t i o n is publ i shed in the N e t h e r l a n d s G o v e r n m e n t G a z e t t e a n d pos ted 
on the Counci l of S t a t e ' s official webs i t e . 

2. Advisory function of the Council of State concerning draft legislation 

131. As r e q u i r e d by Art ic le 73 of t he C o n s t i t u t i o n , before t h e 
g o v e r n m e n t s u b m i t s to P a r l i a m e n t a bill for adop t ion , draf t d e l e g a t e d 
legis la t ion or a p roposa l to approve or d e n o u n c e a t r ea ty , it m u s t seek 
the advisory opinion of t he Counci l of S t a t e (section 15 of the Counc i l of 
S t a t e Ac t ) . 

132. In cases w h e r e p roposed legis lat ion does not o r ig ina t e from t h e 
g o v e r n m e n t bu t from one or more m e m b e r s of t he Lower H o u s e of 
P a r l i a m e n t , the Lower H o u s e will seek the advisory opin ion of t h e 
Counci l of S t a t e (Article 15a). 

133. For the pu rposes of de l iver ing advisory opin ions , t he o rd ina ry 
counci l lors a r e divided in to five Sect ions , g rouped by min i s t r i e s . A bill is 
first sc ru t in i sed by officials, who set out the i r f indings in a m e m o r a n d u m . 
T h e bill a n d this m e m o r a n d u m are subsequen t ly t r a n s m i t t e d to a 
r a p p o r t e u r , who p r e p a r e s a draft advisory opinion. T h i s draf t is t h e n 
discussed in the Sect ion concerned . It will s u b s e q u e n t l y be s u b m i t t e d to 
t he P lenary Counci l of S t a t e for e x a m i n a t i o n and adop t ion . 

134. T h e Counci l of S t a t e e x a m i n e s draft legis la t ion a n d e x p l a n a t o r y 
m e m o r a n d a in t he l ight of a la rge n u m b e r of c r i t e r i a b e a r i n g on policy, 
po in t s of law a n d technica l legislat ive r e q u i r e m e n t s . T h e s e c r i t e r i a 
include compat ib i l i ty wi th h u m a n r igh t s conven t ions , E u r o p e a n law, t he 
C o n s t i t u t i o n , the C h a r t e r for the K i n g d o m of the N e t h e r l a n d s (Statuut 
voor het Koninkrijk der Nederlanden), g e n e r a l legis la t ion a n d u n w r i t t e n legal 
pr inc ip les , as well as ex is t ing law a n d gene ra l r egu la t ions on the s t r u c t u r e , 
fo rmula t ion and p r e s e n t a t i o n of bills a n d exp l ana to ry m e m o r a n d a . It 
fu r the r e x a m i n e s the an t i c i pa t ed effectiveness, efficiency, feasibili ty a n d 
enforceabi l i ty of the p roposed r egu l a t i ons , t he d e g r e e of compl iance to be 
expec ted , as well as t he i n t e r n a l consis tency of t he legis la t ion, t he legal 
ce r t a in ty it provides and t h e qua l i ty of legal p ro tec t ion . 

135. T h e P lena ry Counci l of S t a t e , which is composed solely of the 
o rd ina ry counci l lors , adop t s t he advisory opinions of the Counci l of S t a t e . 
T h e e x t r a o r d i n a r y counci l lors a r e not involved in t he advisory funct ion of 
t he Counc i l of S t a t e . It is fu r the r s t a n d i n g prac t i ce t h a t t he m e e t i n g s 
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of t he P l ena ry Counc i l of S t a t e a r e not a t t e n d e d by the extraordinary-
counci l lors . 

3. Judicial function of the Administrative Jurisdiction Division 

136. T h e A d m i n i s t r a t i v e Ju r i sd i c t i on Division of the Counci l of S ta te is 
e n t r u s t e d wi th ad jud ica t ing admin i s t r a t i ve d i spu te s , inc luding appl ica­
t ions for provis ional relief, w h e r e t he law so provides (sect ion 26 of 
t he Counci l of S t a t e Ac t ) . I ts cases a r e h e a r d in acco rdance wi th the 
provisions of t he G e n e r a l A d m i n i s t r a t i v e Law Act a n d the re levant 
provisions of t he Counc i l of S t a t e Act . 

137. T h e A d m i n i s t r a t i v e Ju r i sd i c t i on Division consists of all the 
o rd ina ry counci l lors of t he Counci l of S t a t e (not its v ice-pres ident ) and 
all the e x t r a o r d i n a r y counci l lors . T h e y all hold this posi t ion for life unt i l 
t he i r r e t i r e m e n t a t t he age of 70. A m o n g t h e m a p res iden t of the Division 
is appo in t ed by royal dec ree , also for life. 

138. T h e p r e s i d e n t m a n a g e s the work of t he Admin i s t r a t i ve J u r i s ­
dict ion Division and dec ides on t he composi t ion of its four C h a m b e r s . 
T h e first C h a m b e r dea l s wi th cases involving town a n d coun t ry p l ann ing , 
t he second C h a m b e r wi th e n v i r o n m e n t cases , t he th i rd C h a m b e r with 
g e n e r a l appea l s and the four th C h a m b e r wi th appea l s in cases 
conce rn ing a l iens . T h e first two C h a m b e r s a d m i n i s t e r jus t i ce at first and 
sole ins t ance , w h e r e a s the th i rd and four th C h a m b e r s h e a r appea ls 
aga ins t j u d g m e n t s given by lower a d m i n i s t r a t i v e cou r t s . Cases before the 
Admin i s t r a t i ve J u r i s d i c t i o n Division a r e dea l t wi th by e i t he r a th ree - judge 
bench or a single j u d g e . 

139. Wi th a view to g u a r a n t e e i n g the impa r t i a l a d m i n i s t r a t i o n of 
j u s t i ce , the A d m i n i s t r a t i v e Ju r i sd i c t i on Division has a d o p t e d ce r t a in 
pr inciples , name ly tha t a m e m b e r who has been involved in an 
appl ica t ion for provis ional rel ief will not be involved in h e a r i n g the 
p roceed ings on the m e r i t s ; if an appea l is dea l t wi th in simplified 
p roceed ings ( tha t is w i thou t an oral h e a r i n g ) , any object ion (verzet) will 
not be h e a r d by the m e m b e r who gave the or iginal j u d g m e n t , and 
every m e m b e r m u s t be a ler t to any conflict of i n t e r e s t and , in case of 
any r easonab le doub t s , e i the r w i t h d r a w from a case or acquiesce in a 
cha l lenge to his or he r impar t i a l i ty . 

140. Par t ly to faci l i tate this , a n d well in advance of hea r ings , m e m b e r s 
of t h e A d m i n i s t r a t i v e J u r i s d i c t i o n Division ass igned to a pa r t i cu l a r case 
a r e sen t copies of t he pr inc ipa l d o c u m e n t s in the case, t o g e t h e r with a 
list of pa r t i e s involved and the i r legal counsel . In this way, each m e m b e r 
can verify w h e t h e r t h e r e a re r ea sons for w i t h d r a w i n g from the case on 
g r o u n d s of, for i n s t ance , a previous posi t ion, k insh ip or any o t h e r re la t ion 
b e t w e e n a m e m b e r of the A d m i n i s t r a t i v e J u r i s d i c t i o n Division a n d a pa r ty 
or legal r e p r e s e n t a t i v e . 
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E. C o m b i n a t i o n o f the adv i sory a n d j u d i c i a l f u n c t i o n s 

141. F r o m the above descr ip t ion it follows tha t some m e m b e r s of the 
A d m i n i s t r a t i v e Ju r i sd i c t i on Division combine t he jud ic ia l funct ion wi th 
t he advisory funct ion, n a m e l y the o rd ina ry counci l lors of t he Counci l 
of S t a t e , while t he e x t r a o r d i n a r y counci l lors pe r fo rm only a judicial 
function wi th in t he Counci l of S t a t e . 

F. E f f e c t g i v e n to Procola v. Luxembourg ( j u d g m e n t o f 
28 S e p t e m b e r 1995) 

142. In a m e m o r a n d u m a p p e n d e d to a l e t t e r d a t e d 12 F e b r u a r y 1998 to 
the C h a i r m a n of the Lower H o u s e , the Min i s t e r for J u s t i c e and the 
M i n i s t e r of t he In t e r io r in formed the Lower H o u s e t h a t , in view of Procola 
(Ser ies A no. 326) and given the fact t h a t t h e r e was not yet communis opinio 
about its precise scope and its possible consequences for the N e t h e r l a n d s , 
the Counci l of S t a t e had adop ted a provis ional p rac t i ce in an t i c ipa t ion of 
fu r the r clar i f icat ion by the E u r o p e a n C o u r t of H u m a n Righ t s in its fu ture 
case- law (Lower House p a r l i a m e n t a r y d o c u m e n t s 1997-98, 25 425, no. 3 ) . 

143. T h e dua l function of the Counci l of S t a t e was s u b s e q u e n t l y 
d e b a t e d at l eng th in P a r l i a m e n t , which accep ted the posi t ion t a k e n by 
the g o v e r n m e n t . 

144. In p a r l i a m e n t a r y b u d g e t discussions held in 2000, the 
g o v e r n m e n t conf i rmed its above pos i t ion . In reply to a q u e s t i o n pu t in 
t he Lower H o u s e on the advisory and jud ic ia l functions of t he Counci l of 
S t a t e in re la t ion to t he i n d e p e n d e n c e of the a d m i n i s t r a t i o n of j u s t i ce , t he 
g o v e r n m e n t s t a t e d t h a t , a f ter Procola, t he Counci l of S t a t e had a d a p t e d its 
i n t e rna l work ing m e t h o d s a n d t h a t , r e fe r r ing to the c o n t e n t s of t he 
Min i s t e r for J u s t i c e ' s l e t t e r of 12 F e b r u a r y 1998, t he se a d a p t a t i o n s w e r e 
of such a n a t u r e tha t so-called ^Procola r i sks" were as good as exc luded 
and tha t in this light t h e i n d e p e n d e n t a d m i n i s t r a t i o n of j u s t i ce was 
g u a r a n t e e d (Lower H o u s e p a r l i a m e n t a r y d o c u m e n t s 2000-01, 27 400 II, 
no. 3) . 

145. T h e p rac t i ce a d o p t e d by the Counc i l of S t a t e was fu r the r set ou t 
in t he A n n u a l Repor t 2000 of the Counci l of S t a t e . T h e r e l evan t sect ion 
r eads as follows: 

" S i n c e it is a s yet u n c l e a r h o w t h e E u r o p e a n C o u r t of H u m a n R i g h t s will d e c i d e o n t h e 

c o m b i n a t i o n of f u n c t i o n s w i t h i n t h e N e t h e r l a n d s C o u n c i l of S t a t e a n d t h e effect t h e r e o f 

on ob j ec t i ve i n d e p e n d e n c e a n d i m p a r t i a l i t y , o r w h a t c r i t e r i a t h e E u r o p e a n C o u r t of 

H u m a n R i g h t s will a p p l y in t h i s r e s p e c t a n d w h a t b o u n d a r i e s will be d r a w n , t h e 

A d m i n i s t r a t i v e J u r i s d i c t i o n Div i s ion h a s for t h e t i m e b e i n g c h o s e n c r i t e r i a a n d 

d e t e r m i n e d b o u n d a r i e s itself. A l so , t h e C o u n c i l o f S t a t e a n d i ts A d m i n i s t r a t i v e 

J u r i s d i c t i o n Div i s ion c o n s i d e r it i m p o r t a n t t h a t j u s t i c e is a l s o s e e n t o be d o n e . T h e 

p r o c e d u r e o p t e d for in t h i s c o n n e c t i o n , a n d a b o u t w h i c h t h e M i n i s t e r s for J u s t i c e a n d 
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of t h e I n t e r i o r h a v e a l r e a d y m a d e a n n o u n c e m e n t s to t h e L o w e r H o u s e ( L o w e r H o u s e 

p a r l i a m e n t a r y d o c u m e n t s 1997-98, 25 4 2 5 , n o . 3 ) , a m o u n t s t o t h e fo l lowing: 

If in a n a p p e a l w h i c h h a s b e e n l o d g e d in t i m e w i t h t h e A d m i n i s t r a t i v e J u r i s d i c t i o n 

Div i s ion , t h e l awfu lnes s is d i s p u t e d of a l e g a l p rov i s ion w h i c h h a s p r e v i o u s l y b e e n 

a p p l i e d in t h e c a s e o r o f a n o t h e r r e g u l a t i o n c o n c e r n i n g a n a s p e c t - for e x a m p l e 

i n c o m p a t i b i l i t y w i t h E u r o p e a n law - in r e s p e c t o f w h i c h t h e C o u n c i l of S t a t e h a s in t he 

p a s t exp l i c i t l y e x p r e s s e d a n o p i n i o n in i t s a d v i c e on t h e p r o p o s e d p r o v i s i o n , a n d if a p a r t y 

h a s vo iced d o u b t s a s t o t h e i n d e p e n d e n c e a n d i m p a r t i a l i t y of t h e b e n c h d e a l i n g w i t h t h e 

a p p e a l , t h e c o m p o s i t i o n of th i s b e n c h will be c h a n g e d so a s t o e n s u r e t h a t on ly m e m b e r s 

w h o h a v e no t p a r t i c i p a t e d in t h e adv i ce sit o n th i s b e n c h . F o r th i s a r c in a n y e v e n t 

e l ig ib le t h e e x t r a o r d i n a r y c o u n c i l l o r s , w h o a r c n o t involved in t h e a d v i s o r y f u n c t i o n , 

a n d t h o s e o r d i n a r y c o u n c i l l o r s a p p o i n t e d a f t e r t h e g iv ing of t h e adv i ce a n d t h o s e 

o r d i n a r y c o u n c i l l o r s in r e s p e c t of w h o m it is ob jec t ive ly c e r t a i n t h a t t h e y h a v e not 

p a r t i c i p a t e d in t h e a d o p t i o n of t h e adv i ce in t h e P l e n a r y C o u n c i l of S t a t e . In such a 

s i t u a t i o n , th i s will - t h a n k s to t h i s w a y of p r o c e e d i n g in t h e Div i s ion — t h e r e f o r e 

p r e v e n t a p p e l l a n t s a s far a s pos s ib l e f r o m r e l y i n g o n Procola in a c h a l l e n g e o r o t h e r w i s e . " 

G. C h a l l e n g e o f m e m b e r s o f t h e A d m i n i s t r a t i v e J u r i s d i c t i o n 
D i v i s i o n 

146. M e m b e r s of t he A d m i n i s t r a t i v e Ju r i sd i c t i on Division to w h o m a 
case has been ass igned may be cha l l enged by any of t he pa r t i e s on the 
g r o u n d s of facts or c i r c u m s t a n c e s which m a y affect the i r jud ic ia l 
impar t i a l i t y (section 8(15) of the G e n e r a l A d m i n i s t r a t i v e Law Act t a k e n 
t o g e t h e r wi th sect ion 36 of t he Counci l of S t a t e Ac t ) . 

147. T h e cha l lenge will be e x a m i n e d as soon as possible by a C h a m b e r 
composed of t h r e e m e m b e r s of the Counci l of S t a t e , which shal l not 
include the counci l lor(s) cha l l enged . T h e cha l l eng ing pa r ty and the 
counci l lor(s) cha l l enged a r e offered t h e o p p o r t u n i t y t o be h e a r d . A 
r easoned decision shall be given as soon as possible , aga ins t which no 
appea l lies (section 8(18) of the G e n e r a l A d m i n i s t r a t i v e Law Act t a k e n 
t o g e t h e r wi th sect ion 36 of the Counc i l of S t a t e Ac t ) . 

1 18. In the case- law developed by the A d m i n i s t r a t i v e Ju r i sd i c t i on 
Division in re la t ion to cha l l enges based on the Counci l of S t a t e ' s 
combined advisory and jud ic ia l funct ions in the l ight of Art ic le 6 of t he 
C o n v e n t i o n , decisive i m p o r t a n c e is a t t a c h e d to the ques t i on w h e t h e r or 
not t he cha l l enged counci l lor was involved in advis ing on the d i spu t ed 
legis la t ion and w h e t h e r the s u b s t a n c e of the appea l concerns a point t ha t 
was explicit ly add re s sed in the advisory opin ion given by the Counci l of 
S t a t e . 

149. T h e Admin i s t r a t i ve Ju r i sd i c t i on Division init ially took as one of 
its c r i t e r i a the d e g r e e to which m e m b e r s of t he bench h e a r i n g the appea l 
had c o n t r i b u t e d to the advisory opinion. Th i s c r i t e r ion was d r o p p e d in 
l a t e r case-law, as this in fo rma t ion is not accessible to t he g e n e r a l public 
and the re fo re the pa r t i e s . T h e key ques t ions r e m a i n w h e t h e r the 
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cha l l enged m e m b e r of the bench be longed to the P l ena ry Counci l of S t a t e 
a t the t ime w h e n the advisory opinion was given and w h e t h e r any posi t ion 
was a d o p t e d in t he advisory opinion t h a t is opposed by the pa r ty tha t has 
lodged the cha l l enge . On ly in cases w h e r e these ques t i ons can be a n s w e r e d 
in t h e af f i rmat ive is it a ccep ted t h a t a p a r t y has jus t i f ied g r o u n d s to fear 
t ha t the counci l lor conce rned is b iased in respec t of the subject of the 
d i spu t e (see A d m i n i s t r a t i v e Ju r i sd i c t i on Division, case no. E10.95.0026/W, 
j u d g m e n t of 9 O c t o b e r 1997, a n d case no. E01.96.0532/W, j u d g m e n t of 
10 D e c e m b e r 1997,Jurisprudence Bestuursrecht 1998/28). 

150. T h e reject ion of a cha l lenge does not however p rec lude the 
possibil i ty t h a t m e m b e r s of t h e b e n c h conce rned s u b s e q u e n t l y decide 
to w i t h d r a w from the case in view of t he subs t ance of the appea l 
(see A d m i n i s t r a t i v e Ju r i sd i c t i on Division, case no. E03.96 .0765/1 , 

Jurisprudentie Bestuursrecht 2001/72) . 
151. Since Procola was publ ished, it has b e e n relied on in ten cha l lenges 

lodged before t he Admin i s t r a t i ve Ju r i sd ic t ion Division. All of these 
cha l lenges have been re jected, e i t he r because m e m b e r s ass igned to t he 
appea l were not involved in the previous advisory opinions on the s t a t u to ry 
provisions conce rned , or because the points of law pu t to the Admin i s t r a t i ve 

Ju r i sd ic t ion Division by the pa r ty having lodged the cha l lenge w e r e so 
r e m o t e from the previous advisory opinion t h a t the fear of bias was found 
to be unjust if ied. 

152. In an appea l in cassa t ion lodged wi th t he S u p r e m e C o u r t 
(Hoge Raad) aga ins t a j u d g m e n t of 29 M a r c h 1999 of the A r n h e m 
Regiona l C o u r t (Arrondissementsrechtbank) in exp rop r i a t i on p roceed ings in 
connec t ion wi th the cons t ruc t ion of t he Betuweroute rai lway, t he appe l l an t 
a r g u e d t h a t the Regiona l C o u r t , by confining itself to r e fe r r ing to the 
a d m i n i s t r a t i v e p r o c e d u r e s a l ready p u r s u e d before t h e A d m i n i s t r a t i v e 
Ju r i sd i c t i on Division, had neg lec ted to ru le on the legali ty a n d necessi ty 
of t he exp rop r i a t i on and , in pa r t i cu l a r , t h a t the Regiona l C o u r t had 
failed to inves t iga te technica l a l t e rna t i ve s such as tunne l l ing , which 
would m a k e exp rop r i a t i on unnecessa ry . In this connec t ion , r e fe r r ing to 
the C o u r t ' s j u d g m e n t in Procola (cited above) , he a r g u e d t h a t the Counci l 
of S t a t e ' s " s t r u c t u r a l i m p a r t i a l i t y " was in d o u b t and t h a t it followed from 
this t h a t he was en t i t l ed to have t he se issues reviewed by the ordinary-
cour t s . 

153. In its j u d g m e n t of 16 F e b r u a r y 2000, t h e S u p r e m e C o u r t r e jec ted 
t he se a r g u m e n t s . It a g r e e d wi th the Regiona l C o u r t t h a t issues such as t he 
necessi ty of bu i ld ing the rai lway at all and the choice of technica l and 
r o u t i n g a l t e rna t ives were m a t t e r s to be dea l t w i th in a d m i n i s t r a t i v e 
p roceed ings u n d e r the T o w n and C o u n t r y P l a n n i n g Act a n d the 
T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Act a n d not in exp rop r i a t i on pro­
ceed ings . As to t he a p p e l l a n t ' s point conce rn ing the impar t i a l i t y of t he 
Counci l of S t a t e , t he S u p r e m e C o u r t held as follows: 
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"3.2. [ T h e a p p e l l a n t ] h a s s u b m i t t e d b e f o r e t h e R e g i o n a l C o u r t - in so far a s s t i l l 

r e l e v a n t - in o b j e c t i o n t o t h e e x p r o p r i a t i o n : 

(b) As t h e C o u n c i l of S t a t e (as a w h o l e , t h e r e f o r e i n c l u d i n g t h e A d m i n i s t r a t i v e 

J u r i s d i c t i o n D iv i s ion ) h a s b e e n involved in t h e e n a c t m e n t of t h e T r a n s p o r t 

I n f r a s t r u c t u r e P l a n n i n g Ac t a n d in t h i s r e s p e c t , a s a n a d v i s o r y o r g a n , h a s i s sued a 

g e n e r a l l y pos i t ive a d v i c e , t h e C o u n c i l of S t a t e c a n n o t b e r e g a r d e d as a s t r u c t u r a l l y 

i m p a r t i a l t r i b u n a l w i t h i n t h e m e a n i n g of A r t i c l e 6 of t h e C o n v e n t i o n ; 

3 . 4 . 5 . 1 . In P a r t l b of t h e c a s s a t i o n p l ea , w h i c h c o n c e r n s t h e o b j e c t i o n set ou t in 3 .2 

u n d e r (b) a n d w i t h r e f e r e n c e to t h e j u d g m e n t of t h e E u r o p e a n C o u r t ... in Procola 

v. Luxembourg, t h e a r g u m e n t is r e p e a t e d t h a t w a s u n s u c c e s s f u l l y r a i s e d b e f o r e t h e 

R e g i o n a l C o u r t , n a m e l y t ha t I lie royal d e c r e e mus t be r e v i e w e d in its e n t i r e t y a s 

d o u b t s m a y a r i s e a s t o t h e s t r u c t u r a l i m p a r t i a l i t y o f t h e C o u n c i l o f S t a t e a s a 

j u d i c i a l body w h e r e m e m b e r s of t h e C o u n c i l o f S t a t e h a v e s u b s e q u e n t l y a d v i s e d 

a b o u t t h e T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Act a n d a d m i n i s t e r j u s t i ce on a 

d e c i s i o n t h a t h a s b e e n t a k e n on t h e b a s i s o f th is Act . 

3.4 .5 .2 . H o w e v e r , t h e a r g u m e n t o v e r l o o k s t h e po in t t h a t t h e m e r e fact t h a t a d v i c e 

w a s h e a r d f rom t h e C o u n c i l of S t a t e , in a c c o r d a n c e w i t h t h e s t a t u t o r y p r o v i s i o n s 

c o n c e r n e d , a b o u t t h e bill t h a t e v e n t u a l l y led t o t h e T r a n s p o r t I n f r a s t r u c t u r e 

P l a n n i n g Ac t d o e s not w a r r a n t t h e c o n c l u s i o n t h a t f e a r s a s t o t h e i m p a r t i a l i t y of t h e 

A d m i n i s t r a t i v e J u r i s d i c t i o n Div is ion of t h e C o u n c i l of S t a t e , w h i c h h a d t o judic ia l ly 

d e t e r m i n e o b j e c t i o n s a g a i n s t t h e r o u t i n g d e c i s i o n , a r e ob jec t ive ly j u s t i f i e d . P a r t l b of 

t h e c a s s a t i o n p l ea m u s t t h e r e f o r e be d i s m i s s e d . " 

T H E L A W 

I. ADMISSIBILITY O F T H E APPLICATIONS 

154. T h e G o v e r n m e n t s u b m i t t e d t h a t , with t he excep t ion of M r a n d 
M r s R a y m a k e r s , t h e app l i can t s h a d no t cha l l enged the Admin i s t r a t i ve 
Ju r i sd i c t i on Division or appea l ed to t he civil cour t s on the g round 
t h a t the a d m i n i s t r a t i v e p roceed ings a t issue did not offer sufficient 
g u a r a n t e e s of a fair p r o c e d u r e . Accord ing to t h e G o v e r n m e n t , b o t h 
r e m e d i e s were effective and capab le of r ed re s s ing the a l leged viola t ion of 
the Conven t ion . T h e G o v e r n m e n t a r g u e d tha t none of the app l i can t s , 
a p a r t from M r and M r s R a y m a k e r s , had the re fo re e x h a u s t e d d o m e s t i c 
r e m e d i e s as r e q u i r e d by Art ic le 35 § 1 of t he Conven t ion . 

155. T h e app l i can t s s u b m i t t e d t h a t , a l t h o u g h they had misgivings 
abou t the impar t i a l i t y of the A d m i n i s t r a t i v e Ju r i sd i c t i on Division, which 
some of t h e m did in fact express in the i r appea l submiss ions , they had not 
lodged a formal cha l l enge like M r a n d M r s R a y m a k e r s , fea r ing t h a t th is 
migh t have adverse c o n s e q u e n c e s . T h e y fu r the r po in ted out t h a t t h e r e 
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were no subs t an t i a l differences b e t w e e n the appea l lodged by M r and 
Mrs R a y i n a k e r s a n d those lodged by the o t h e r app l i can t s . As to the 
r e m e d y before t he civil cour t s r e f e r r ed to by t he G o v e r n m e n t , the 
app l i can t s indica ted tha t , accord ing to the case-law of the civil cou r t s as 
i l lus t ra ted by the S u p r e m e C o u r t ' s j u d g m e n t of 16 F e b r u a r y 2000 (see 
p a r a g r a p h 153 above) , t he A d m i n i s t r a t i v e Ju r i sd i c t i on Division is 
r e g a r d e d as complying wi th the r e q u i r e m e n t s of impar t i a l i t y u n d e r 
Art ic le 6 § 1 of the Conven t ion . 

156. T h e C o u r t r e i t e r a t e s t he r e l evan t pr inciples as to e x h a u s t i o n of 
d o m e s t i c r e m e d i e s as set ou t in, inter alia, t he C o u r t ' s j u d g m e n t of 28 J u l y 
1999 in Selmouni v. France ( [ G C ] , no. 25803/94, §§ 74-77, E C H R 1999-V). 
T h e purpose of Art icle 35 § 1 of t he Conven t i on is to afford t he 
C o n t r a c t i n g S t a t e s the o p p o r t u n i t y of p r e v e n t i n g or p u t t i n g r ight the 
violat ions al leged aga ins t t h e m before those a l lega t ions a re s u b m i t t e d to 
t he C o u r t . T h e obl iga t ion to e x h a u s t d o m e s t i c r e m e d i e s is, however , 
l imi ted to m a k i n g use of those r e m e d i e s which a r e likely to be effective 
a n d avai lable in t h a t the i r ex i s tence is sufficiently c e r t a i n a n d t h e y a r e 
capab le of r ed re s s ing direct ly t he a l leged violat ion of the Conven t i on . An 
appl ican t canno t be r e g a r d e d as having failed to exhaus t d o m e s t i c 
r e m e d i e s if he or she can show, by provid ing re levant d o m e s t i c case- law 
or any o t h e r su i tab le ev idence , t h a t an avai lable r e m e d y which he or she 
has not used was bound to fail. 

157. T h e C o u r t can ag ree wi th t he G o v e r n m e n t t h a t , w h e r e it is 
a l leged t h a t a t r i buna l does not m e e t t he r e q u i r e m e n t s of i n d e p e n d e n c e 
or impa r t i a l i t y u n d e r Art ic le 6 § 1 of the Conven t ion , a cha l lenge can be 
r e g a r d e d as an effective r e m e d y u n d e r N e t h e r l a n d s law for the pu rposes of 
Art ic le 35 § 1. 

158. In the p r e s e n t case , however , t he cha l l enge of M r and 
M r s R a y m a k e r s - based on the s a m e g r o u n d s as now s u b m i t t e d by all 
app l i can t s to the C o u r t - was d i smissed . T h e C o u r t fails to see t h a t a 
fu r the r cha l lenge by the o t h e r app l i c an t s , w h o were p a r t i e s in the s a m e 
set of p roceed ings as M r and Mrs R a y m a k e r s , could have r e su l t ed in a 
different decis ion. T h e C o u r t the re fo re accepts t h a t , in t he pa r t i cu l a r 
c i r c u m s t a n c e s of t h e p r e s e n t case , t he o t h e r app l i can t s were not r e q u i r e d 
t o avail t hemse lves of t h a t r e m e d y b e c a u s e it would have b e e n b o u n d to 
fail. 

159. As r e g a r d s the civil r e m e d y advanced by the G o v e r n m e n t , it is 
t r u e t h a t the C o u r t has previously he ld this r e m e d y to be an effective 
one w h e r e an a d m i n i s t r a t i v e a p p e a l p r o c e d u r e is cons ide red to offer 
insufficient g u a r a n t e e s as to a fair p r o c e d u r e (see Oerlemans v. the 
Netherlands, j u d g m e n t of 27 N o v e m b e r 1991, Ser ies A no. 219, pp . 21-22, 
§§ 50-57). However , in t h a t case t he app l i can t ' s a d m i n i s t r a t i v e appea l 
had been h e a r d by t h e Crown (see p a r a g r a p h s 121 and 123 above) after 
t h e C o u r t had concluded in Benthem v. the Netherlands ( j u d g m e n t of 
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23 O c t o b e r 1985, Ser ies A no. 97) t h a t t he C r o w n could not be r e g a r d e d as 
a t r i buna l wi th in the m e a n i n g of Art ic le 6 § 1 of t he Conven t i on . 

160. In the i r b r ie f r e m a r k s abou t t he r e m e d y before t h e civil 
cour t s , the G o v e r n m e n t have not ci ted any domes t i c case-law in which 
a civil cour t a g r e e d to h e a r an a d m i n i s t r a t i v e a p p e a l on t h e g r o u n d 
tha t , in view of the C o u r t ' s j u d g m e n t of 28 S e p t e m b e r 1995 in Procola 
v. Luxembourg (Series A no. 326) , the A d m i n i s t r a t i v e Ju r i sd i c t i on Division 
afforded insufficient g u a r a n t e e s as to i n d e p e n d e n c e and impar t i a l i t y . T h e 
S u p r e m e C o u r t ' s case- law re fe r red to by t he app l i can t s in fact ind ica tes 
t h a t th is a r g u m e n t was re jec ted by the S u p r e m e C o u r t . T h e C o u r t 
cons iders t h a t the app l i can t s have sufficiently es tab l i shed t h a t in the 
p re sen t case this r e m e d y too could not be r e g a r d e d as offering any-
reasonab le p rospec t of success . 

161. In t he se c i r c u m s t a n c e s , t he appl ica t ions c a n n o t be re jec ted for 
fai lure to exhaus t d o m e s t i c r e m e d i e s wi th in the m e a n i n g of Art ic le 35 § 1 
of the Conven t ion . 

162. T h e C o u r t cons iders t h a t t he app l i c an t s ' compla in t t h a t , from an 
objective point of view, the A d m i n i s t r a t i v e Ju r i sd i c t i on Division canno t be 
r e g a r d e d as an i n d e p e n d e n t a n d i m p a r t i a l t r i buna l wi th in the m e a n i n g of 
Art ic le 6 of the Conven t i on ra ises ques t ions of law which a r e sufficiently 
ser ious t h a t the i r d e t e r m i n a t i o n should d e p e n d on an e x a m i n a t i o n of the 
mer i t s . N o o t h e r g r o u n d s for d e c l a r i n g it inadmiss ib le have been 
es tab l i shed . T h e r e m a i n i n g pa r t of t he appl ica t ions is the re fore dec la red 
admiss ib le . In accordance wi th its decis ion to apply Ar t ic le 29 § 3 of t h e 
Conven t i on (see p a r a g r a p h 11 above) , the C o u r t will i m m e d i a t e l y 
cons ider t h e m e r i t s of t h e app l i c an t s ' comp la in t . 

II. ALLEGED V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

163. T h e app l i can t s compla ined t h a t the A d m i n i s t r a t i v e Ju r i sd i c t i on 
Division of the Counci l of S t a t e was not i n d e p e n d e n t a n d i m p a r t i a l , in 
tha t the Counci l of S t a t e exercises bo th advisory and judic ia l funct ions. 
T h e y a l leged a viola t ion of Ar t ic le 6 § 1 of t he Conven t ion , which provides : 

" In t h e d e t e r m i n a t i o n of his civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d to a 

l a i r ... h e a r i n g ... by a n i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l ..." 

A. A p p l i c a b i l i t y o f A r t i c l e 6 

164. T h e appl icabi l i ty of Art ic le 6 § 1 of t he Conven t i on was not in 
d i spu t e b e t w e e n t h e p a r t i e s a n d the C o u r t sees no reason not to find t h a t 
the p roceed ings at issue fall w i th in the scope of this provision. 
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B. C o m p l i a n c e w i t h Art i c l e 6 

/. Submissions before the Court 

(a) The applicants 

165. T h e app l i can t s s u b m i t t e d t h a t , in the l ight of the C o u r t ' s 
j u d g m e n t s in Procola (ci ted above) a n d McGonnell v. the United Kingdom 
(no. 28488/95 , E C H R 2000-11), t he A d m i n i s t r a t i v e Ju r i sd i c t i on Division 
c a n n o t be r e g a r d e d as an i n d e p e n d e n t a n d i m p a r t i a l t r i b u n a l wi th in the 
m e a n i n g of Art ic le 6 § 1 of t h e Conven t i on . In Procola, t he C o u r t i nd ica ted 
t h a t , by reason of t he c o m b i n a t i o n of different funct ions wi th in t h e 
L u x e m b o u r g Conseil d'Etat, th i s " in s t i t u t ion ' s s t r u c t u r a l i m p a r t i a l i t y " 
could be pu t in doubt . T h e app l i can t s fu r the r s u b m i t t e d t h a t the 
pe r cep t i on of a p p e l l a n t s had to be r e g a r d e d as decisive w h e r e it con­
ce rned a t r i buna l ' s objective impar t i a l i ty . Any d o u b t s by a p p e l l a n t s 
- based on r easonab le and objectively jus t i f ied g r o u n d s - as to t h e 
impa r t i a l i t y of a t r i b u n a l h a d to be d ispel led . 

166. T h e app l i can t s cons ide red t h a t in this respec t no d is t inc t ion 
could be m a d e b e t w e e n , on the one h a n d , a s i m u l t a n e o u s exercise of 
different funct ions by one pe r son and , on the o t h e r , a n ins t i tu t iona l i sed 
s i m u l t a n e o u s exercise of d i f ferent s t r u c t u r a l t asks . To d r a w such a 
d is t inc t ion would, from an a p p e l l a n t ' s perspec t ive , be art if icial . T h e 
prac t ica l i m p l e m e n t a t i o n of a n o r m based on such a d is t inc t ion was likely 
to be i n a d e q u a t e a n d to offer an appe l l an t insufficient g u a r a n t e e s a n d 
o p p o r t u n i t i e s for con t ro l . 

167. It would follow t h a t , in appea l s to the A d m i n i s t r a t i v e Ju r i sd i c t i on 
Division, an inves t iga t ion would have t o be ca r r i ed ou t in each case as to 
which s t a t u t o r y provisions were at issue w h e n the Counci l of S t a t e advised 
on the re levant provisions, which counci l lors were t h e n m e m b e r s of t he 
P l ena ry Counci l of S t a t e , and wha t the con t en t of the advice was . A p a r t 
from the risk of m i s t a k e s in such inves t iga t ions , it was also i n c u m b e n t on 
an appe l l an t - who u n d e r a d m i n i s t r a t i v e law was cons ide red en t i t l ed to 
l i t igate wi thou t profess ional legal ass i s tance - to verify w h e t h e r such a 
possible c o m b i n a t i o n of tasks ex i s ted . A p p e l l a n t s were often unab le 
themse lves to ob ta in a t imely a n s w e r on the ques t i on how the Plenary-
Counc i l of S t a t e was composed w h e n a n advice was given. F u r t h e r m o r e , 
in most cases a p p e l l a n t s only b e c a m e a w a r e of the def in i te compos i t ion of 
the bench of the A d m i n i s t r a t i v e J u r i s d i c t i o n Division shor t ly before t h e 
h e a r i n g of the i r case . 

168. T h e app l i can t s fu r the r s u b m i t t e d t h a t the Counci l of S t a t e , in its 
advisory capaci ty , could not be c o m p a r e d to an i n d e p e n d e n t and i m p a r t i a l 
jud ic ia l au tho r i t y , in t h a t it was a polit ically composed body hav ing close 
t ies wi th the g o v e r n m e n t a n d the legis la tor . In this respec t t he app l i can t s 
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r e fe r red t o sec t ion 22 of t he Counci l of S t a t e Act , p rov id ing for a g e n e r a l 
possibili ty of consu l t a t i on be tween the Counci l of S t a t e a n d the min i s t e r 
conce rned , and s u b m i t t e d t h a t no s imi la r provision could be found in 
r egu l a t i ons on the s t a t u s of the jud ic ia ry . 

169. W h e n cons ide r ing t he condi t ions for a p p o i n t m e n t as ordinary-
counci l lor - which a re cons iderab ly less s tr ict t h a n for j u d g e s of t he 
o rd ina ry cour t s - , t he a p p o i n t m e n t p r o c e d u r e i tself and the role of the 
Counci l of S t a t e in t h e N e t h e r l a n d s legal o r d e r , it was , f rom the 
perspec t ive of appe l l an t s , obvious t h a t t he Counci l of S t a t e had to be 
r e g a r d e d as a p a r t of t he l eg i s l a tu re a n d the execu t ive . It was a lso c lear 
t h a t , in the exercise of its advisory funct ions, the Counci l of S t a t e dea l t not 
only wi th ques t ions of lawfulness but a lso wi th poli t ical and policy 
cons ide ra t ions . 

170. As no d is t inc t ion was m a d e be tween the pe r sons involved in the 
exercise of the Counc i l of S t a t e ' s advisory funct ions a n d those involved in 
t he exerc ise of its jud ic ia l funct ions, the app l i can t s cons idered t h a t 
ins t i tu t iona l i sed s i m u l t a n e o u s exerc ise of b o t h t h e advisory a n d the 
judicial functions of t he Counci l of S t a t e was i ncompa t ib l e wi th the 
r e q u i r e m e n t of object ive i m p a r t i a l i t y u n d e r Ar t ic le 6 § 1 of t he 
Conven t ion . 

171. T h e app l i can t s fu r the r s u b m i t t e d t h a t t he advisory opinions given 
by the Counci l of S t a t e on t he T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Bill did 
in fact serve as a p r e lude to fu ture ad jud ica t ion of appea l s lodged aga ins t 
the Betuweroute r o u t i n g decis ion. In its advisory opin ion it dea l t in tensively 
wi th the issues going to p r o b l e m s of the legis la t ion appl icable to the 
dec i s ion -mak ing process in re la t ion to t h e p l a n n i n g of t he Betuweroute 
railway. In this con tex t t he Counc i l of S t a t e sugges ted the e n a c t m e n t of 
a special r egu l a t i on for large-scale projec ts of ( su p ra - )n a t i o n a l i m p o r t a n c e 
such as the - express ly m e n t i o n e d - Betuweroute rai lway, in o r d e r to allow a 
fast and efficient cons t ruc t ion thereof, bypass ing the n o r m a l legal-
p ro tec t ion p roceed ings a n d the powers of local a n d reg iona l public 
au tho r i t i e s . T o this end t h e Counci l of S t a t e even sugges t ed t h a t , b y w a y 
of t r ans i to ry a r r a n g e m e n t s , t h e T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Act be 
r e n d e r e d appl icable to t he dec i s ion -mak ing process a l r eady u n d e r w a y in 
respec t of t he p l a n n i n g of t he Betuweroute ra i lway. T h i s cons iderab ly 
r e s t r i c t ed the o p p o r t u n i t i e s for, as well as t he scope of, judicial cont ro l , 
which was l imi ted to s o m e m a i n aspec t s of t he dec i s ion -mak ing process . 
In its second advice t h e Counc i l of S t a t e fu r the r advised t h a t the 
envisaged r o u t i n g of the Betuweroute ra i lway be m e n t i o n e d express ly in 
the T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Act . 

172. F r o m the pe rspec t ive of a p p e l l a n t s it could not the re fo re be 
m a i n t a i n e d t h a t the A d m i n i s t r a t i v e J u r i s d i c t i o n Division of the Counci l 
of S t a t e was an i n d e p e n d e n t and i m p a r t i a l t r i buna l . F r o m the i r 
perspec t ive it a p p e a r e d t h a t b o t h t he poli t ical a n d jud ic i a l decis ions on 
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the cons t ruc t ion of the rai lway had eventua l ly been t a k e n by the s a m e 
kind of ins t i tu t ion . 

173. In this con tex t the app l i can t s fu r the r re fer red to the fact t h a t the 
bench of t he Admin i s t r a t i ve J u r i s d i c t i o n Division t h a t h e a r d the i r appea l s 
had b e e n composed of t h r e e o r d i n a r y counci l lors . In t he a p p l i c a n t s ' 
opin ion , th is gave r ise t o a n objectively jus t i f ied impress ion t h a t t h e s e 
m e m b e r s cons ide red themse lves bound by the advisory opinions given 
previous ly by the Counci l of S t a t e on t he T r a n s p o r t I n f r a s t r u c t u r e 
P l a n n i n g Bill in which, in addi t ion , the P re s iden t of the bench conce rned 
had pa r t i c ipa t ed . 

174. Th i s impress ion was conf i rmed by the reserved m a n n e r in which 
the Admin i s t r a t i ve Ju r i sd i c t i on Division had e x a m i n e d the cha l l enged 
decis ions on the cons t ruc t ion of t he Betuweroute rai lway. It h a d rel ied 
upon favourable exper t opin ions , w i thou t giving a d e q u a t e r easons for 
a t t a c h i n g less va lue to oppos ing exper t opinions s u b m i t t e d by t h e 
appe l l an t s . It could be concluded from this t h a t t he Counci l of S t a t e , in 
t he exerc i se of i ts jud ic ia l funct ions in t h e i n s t an t case , h a d al lowed i tself 
to be too inf luenced by policy cons ide ra t ions , t h a t is t he des i rabi l i ty of a 
speedy cons t ruc t ion of the Betuweroute rai lway, a point of view which h a d 
b e e n subscr ibed to in the Counci l of S t a t e ' s advisory opin ions . 

175. T h e appl ican ts fu r the r a r g u e d tha t the policy a d o p t e d by the 
Counci l of S t a t e for p reven t ing so-called "Procola r i sks" was i n a d e q u a t e 
a n d ineffective, in tha t this policy was fo rmula ted wi th insufficient 
precision and , fur ther , had not b e e n laid down in a r egu la t ion accessible 
to the gene ra l public. F u r t h e r m o r e , t h e Counci l of S t a t e did not indica te 
in concre te cases w h e t h e r this policy had in fact been appl ied. At t he 
m a t e r i a l t ime the appl ican ts could only deduce t he exis tence of this policy 
from a m e m o r a n d u m sent by t he Min i s t e r for J u s t i c e a n d t h e M i n i s t e r of 
t he In t e r io r to t h e Lower H o u s e , after t he decision on the appea l s aga ins t 
t h e ou t l ine p l a n n i n g decision h a d a l r eady b e e n t a k e n . It was fu r the r only in 
t he A n n u a l Repor t 2000 of the Counci l of S t a t e , which was publ ished in 
2001 , t h a t an a t t e m p t was m a d e to descr ibe t he "Procola policy" appl ied by 
the Counci l of S t a t e . T h e app l ican t s w e r e of t he opinion tha t , given the 
i m p o r t a n c e of the impar t i a l i ty of t he jud ic ia ry in a S t a t e r espec t ing 
t he ru le of law, it could not be cons idered sufficient to refer mere ly to 
c o m m u n i c a t i o n s addressed to P a r l i a m e n t or to a c h a p t e r in an a n n u a l 
r epor t . T h e s e kinds of g u a r a n t e e s for jud ic ia l impar t i a l i ty should be laid 
down in a s t a t u to ry regu la t ion which was accessible to t he gene ra l public. 

176. T h e app l i can t s s u b m i t t e d lastly t h a t it was also incompa t ib l e wi th 
Art ic le 6 § 1 of t he Conven t i on t h a t t he Counci l of S t a t e , accord ing to the 
desc r ip t ion of i ts Procola policy in its A n n u a l Repor t 2000, only e x a m i n e d 
w h e t h e r t h e r e was a. Procola risk when an appe l l an t "had advanced doub t s 
as to t he i n d e p e n d e n c e a n d impa r t i a l i t y of t he b e n c h d e a l i n g wi th t h e 
a p p e a l " . It could be infer red tha t the Counci l of S t a t e only e x a m i n e d this 
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issue ser iously af ter having been r e q u e s t e d to do so. Given the C o n t r a c t ­
ing S t a t e s ' positive obl iga t ion u n d e r Ar t ic le 6 § 1 of t he Conven t i on to 
o rgan i se t he i r jud ic ia l sys tems in such a way t h a t t he i r cour t s w e r e 
capab le of m e e t i n g each of its r e q u i r e m e n t s , inc luding tha t of judic ia l 
impar t i a l i ty , such a sys tem could not be seen o the rwi se t h a n as be ing 
incompa t ib l e wi th this provision. 

(b) The Government 

177. Accord ing to the G o v e r n m e n t , the decision to cons t ruc t t he 
Betuweroute rai lway was t a k e n after ob t a in ing the consent of P a r l i a m e n t 
and af ter cons ider ing all the re levant in t e res t s . Cons t ruc t i on projects like 
the one at issue in the p re sen t case were r e g u l a t e d by the T r a n s p o r t 
In f r a s t ruc tu re P l a n n i n g Act a n d involved two s t ages , n a m e l y the t ak ing of 
a n ou t l ine p l ann ing decision con ta in ing the b road pr inciples and the 
s u b s e q u e n t t ak ing of a rou t ing decision. T h e G o v e r n m e n t s t ressed tha t 
t he Counci l of S t a t e had no advisory function wha t soeve r in the process 
l ead ing to an ou t l ine p l ann ing decision or a r o u t i n g decision a n d t h a t an 
appea l agains t bo th types of decision lay to the Admin i s t r a t i ve Ju r i sd ic t ion 
Division. 

178. In a d m i n i s t r a t i v e appea l p roceed ings t he Admin i s t r a t i ve 
J u r i s d i c t i o n Division e x a m i n e d solely t he lawfulness of an admin i s t r a t i ve 
decis ion. T h e policy on which a decis ion was based a n d policy con­
s ide ra t ions t h a t had played a role in the decision were not e x a m i n e d on 
the i r m e r i t s . Given the division of powers b e t w e e n the execut ive and the 
jud ic ia ry , t h e r e was no r o o m for a m o r e comprehens ive review t h a n 
an e x a m i n a t i o n of t he lawfulness of a cha l l enged decis ion. W h e r e t he 
A d m i n i s t r a t i v e Ju r i sd i c t i on Division conc luded t h a t a decis ion was 
unlawful , it q u a s h e d the decision and re fe r red t he case back to the 
c o m p e t e n t admin i s t r a t i ve a u t h o r i t y for a new decision wi th d u e r ega rd to 
t h e cons ide ra t ions s t a t e d by the A d m i n i s t r a t i v e J u r i s d i c t i o n Division. It 
did not give a fresh decision of its own. 

179. T h e app l i c an t s ' compla in t was based solely on the fact t h a t the 
bench of t he A d m i n i s t r a t i v e Ju r i sd i c t i on Division t h a t dea l t wi th the i r 
appea l s aga ins t t he r o u t i n g decision had b e e n composed of t h r e e o rd ina ry 
counci l lors who were also m e m b e r s of t he P l ena ry Counci l of S t a t e , which 
had issued an advisory opin ion on the T r a n s p o r t I n f r a s t ruc tu r e P l a n n i n g 
Bill. In the G o v e r n m e n t ' s view, by a d o p t i n g this posi t ion, the app l i can t s 
h a d m i s c o n s t r u e d t h e link b e t w e e n t h e T r a n s p o r t I n f r a s t r u c t u r e 
P l a n n i n g Act - a n d hence t he Counci l of S t a t e ' s advice on it - and 
the d e t e r m i n a t i o n of the i r appea l s aga ins t the r o u t i n g decision. 

180. T h e p roceed ings in respec t of t he app l i c an t s ' appea l s had not 
involved any m a t t e r on which t h e Counc i l of S t a t e h a d given an advisory 
opinion a n d they could not , t he re fo re , have any g r o u n d s for fear ing tha t 
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the t h r e e j u d g e s had felt bound by an opin ion previously given, since t h e r e 
h a d s imply been no such opinion in respect of t he r o u t i n g decision. 

181. T h e cha l l enge lodged by M r a n d M r s R a y m a k e r s h a d b e e n 
d e t e r m i n e d by t h r e e e x t r a o r d i n a r y counci l lors , w h o had neve r been 
involved in t he exerc i se of the Counci l of S ta t e ' s advisory funct ions . T w o 
of the t h r e e o rd ina ry counci l lors who d e t e r m i n e d the app l i c an t s ' appea l s 
aga ins t t he r o u t i n g decision h a d not yet j o i n e d the Counci l of S t a t e w h e n 
th is body exerc ised its advisory funct ions in respec t of the T r a n s p o r t 
I n f r a s t r u c t u r e P l a n n i n g Bill, and the advice given by the Counci l of S t a t e 
on this bill had not d iscussed or even touched upon the ques t i ons which the 
A d m i n i s t r a t i v e Ju r i sd i c t i on Division had been cal led upon to d e t e r m i n e in 
the app l i can t s ' appea l s aga ins t t he r o u t i n g decis ion. Th i s was suppo r t ed by 
the a p p l i c a n t s ' failure to identify e l e m e n t s of t he Counci l of S t a t e ' s 
advisory opinion on the T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Bill which 
would cast doub t on t he A d m i n i s t r a t i v e Ju r i sd i c t i on Division's impar ­
t ial i ty in h e a r i n g the app l i can t s ' appea l s . T h e G o v e r n m e n t the re fo re failed 
to see in wha t m a n n e r any m e m b e r of the bench of the A d m i n i s t r a t i v e 
Ju r i sd i c t i on Division t h a t dea l t wi th t he a p p l i c a n t s ' case could have felt 
bound by a previous posi t ion t a k e n by the Counci l of S t a t e . 

182. A l t h o u g h the o rd ina ry counci l lors sat in t he P l ena ry Counci l of 
S t a t e as well as t he A d m i n i s t r a t i v e Ju r i sd i c t i on Division, the G o v e r n m e n t 
cons ide red t h a t t he re was no g e n e r a l incompat ib i l i ty b e t w e e n de l iver ing 
advisory opinions to t he execut ive and exerc i s ing a jud ic ia l function. It was 
only in very r a r e cases t h a t an advisory opinion on draft legis lat ion and a 
specific ru l ing by the A d m i n i s t r a t i v e J u r i s d i c t i o n Division in which the 
finalised legis la t ion was appl ied r e l a t e d to " t he s a m e c a s e " or a m o u n t e d 
to " t he s a m e decis ion". 

183. Accord ing to t he G o v e r n m e n t , it was c lear from the C o u r t ' s 
j u d g m e n t s in Procola a n d McGonnell (both c i ted above) t h a t the key 
ques t i on was w h e t h e r a n d how the s a m e j u d g e was d i rec t ly involved in 
d ra f t ing r egu la t ions on which he or she was s u b s e q u e n t l y cal led upon to 
ru le in a jud ic ia l capaci ty . T h e G o v e r n m e n t were t he re fo re of the opinion 
t h a t the m e r e fact t ha t advisory and jud ic ia l funct ions were combined 
wi th in a single body did not in i tself v i t ia te t he i n d e p e n d e n c e a n d 
impa r t i a l i t y of t h a t body. T h e G o v e r n m e n t cons ide red t h a t t he m e a s u r e s 
t a k e n by the A d m i n i s t r a t i v e Ju r i sd i c t i on Division in response to Procola 
cons t i t u t ed sufficient sa feguards for secur ing its objective impar t i a l i ty . 

(c) Third-party interventions 

(i) The Italian Government 

184. T h e I t a l i an G o v e r n m e n t s u b m i t t e d t h a t for the pu rposes of 
assess ing jud ic ia l impar t i a l i t y , a d i s t inc t ion had to be d r a w n be tween an 
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abs t r ac t a s s e s s m e n t of a provision, such as an advisory opinion, a n d a n 
eva lua t ion of t he app l ica t ion of a provis ion in a specific case . In t he i r 
view, a j u d g m e n t , eva lua t ion or e x a m i n a t i o n of a law did not p reven t 
fu r the r j u d g m e n t s or eva lua t ions of t h a t s a m e law. It was incompa t ib l e 
wi th t he r e q u i r e m e n t s of impar t i a l i t y for a j u d g e to assess specific facts 
twice, b u t not for a n abs t r ac t provision to be assessed by the s a m e j u d g e 
in different individual cases . 

(ii) The French Government 

185. T h e F r e n c h G o v e r n m e n t d r e w a t t e n t i o n to t he fact t h a t the 
F r e n c h legis la t ion on the ope ra t i on of t h e F r e n c h Conseil d'Etat a n d the 
s t a t u s of its m e m b e r s were based on the pr inciple of a s i m u l t a n e o u s 
exercise of advisory a n d jud ic ia l funct ions by the s a m e body. T h e F r e n c h 
Conseil dEtat was divided into five Admin i s t r a t i ve Divisions (sections 
administratives): in te r io r , f inance, publ ic works , social, a n d r epo r t and 
r e s e a r c h , which w e r e respons ib le for giving advisory opin ions t o t he 
g o v e r n m e n t , a n d one Jud i c i a l Division (section du contentieux) responsib le 
for h e a r i n g a d m i n i s t r a t i v e d i spu tes . 

186. T h e p r i m a r y funct ion of t he Admin i s t r a t i ve Divisions was to 
en su re the lawfulness of legis la t ion s u b m i t t e d to t h e m . T h e i r legal advice 
to the g o v e r n m e n t a i m e d to p reven t i l legal i t ies which jud ic ia l au tho r i t i e s 
would only be able to r e m e d y la te r , once t h e a d m i n i s t r a t i v e decision had 
b e e n m a d e and s o m e t i m e s a l r eady appl ied . T h e ex is tence of a body able to 
analyse an a d m i n i s t r a t i v e decision o r ru le a n d provide legal advice before 
it was e n a c t e d , a n d hence improve its qual i ty , also g u a r a n t e e d g r e a t e r 
s tabi l i ty of the ru le of law. If a d m i n i s t r a t i v e decis ions w e r e b e t t e r 
p r o t e c t e d aga ins t legal e r r o r s , t hey were less likely to be set as ide by the 
jud ic ia l au tho r i t i e s and the re fo re more s t ab le . 

187. T h e i n h e r e n t a d v a n t a g e of a s i m u l t a n e o u s exercise of bo th 
advisory a n d jud ic ia l funct ions was t h a t it was eas ie r for t he m e m b e r s of 
A d m i n i s t r a t i v e Divisions w h o were a lso m e m b e r s of t he J u d i c i a l Division 
to identify i l legali t ies , which m e a n t t h a t the qua l i ty of t he advisory 
opin ions was g u a r a n t e e d . It was impossible to s e p a r a t e the judic ia l 
funct ion of the Conseil d'Etat from its advisory responsib i l i t ies . T h e 
adviser to t he g o v e r n m e n t re l ied on case- law and the j u d g e took in to 
account the adviser ' s opin ion. T h i s r e su l t ed in t he bes t possible 
g u a r a n t e e of legal ce r t a in ty . 

188. Neve r the l e s s , t he s i m u l t a n e o u s a s s i g n m e n t of Conseil dEtat 
m e m b e r s to an A d m i n i s t r a t i v e Division and the benches of the Jud ic ia l 
Division was not w i thou t l imi ts , in t h a t t h e r e q u i r e m e n t of impar t i a l i t y 
took p r e c e d e n c e over this pr inciple of dua l a s s i g n m e n t . T h e Conseil d'Etat 
observed t h e ru le t h a t any j u d g e w h o h a d e i t h e r ass i s ted , in t h e course of 
du t i e s p e r f o r m e d ou ts ide the Conseil d'Etat, in d ra f t ing an a d m i n i s t r a t i v e 
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decision which was t h e n cha l l enged before the Jud ic i a l Division, or had 
even dea l t with the decision in the pas t as a r e p o r t i n g j u d g e (rapporteur) 
to a n A d m i n i s t r a t i v e Division, had to w i t h d r a w from the case . 

189. T h e F r e n c h G o v e r n m e n t cons idered t h a t t he fact t h a t t he s a m e 
point of law was s u b m i t t e d successively to the Conseil d'Etat in its 
advisory capac i ty a n d its j ud ic i a l capac i ty did not as such cons t i t u t e a 
g r o u n d , given its i n d e p e n d e n c e in bo th capac i t ies , for an objective doub t 
in t he mind of an appe l l an t t h a t could u n d e r m i n e t h e impa r t i a l i t y of t he 
Jud ic ia l Division. T h e impar t i a l i t y of a body w h e r e advisory and judic ia l 
responsibi l i t ies coexis ted did not pose a p rob l em w h e r e an advisory 
opinion conce rned mere ly a point of law. W h e r e it conce rned a ques t ion 
of fact, t he a s s e s s m e n t of the ques t ion w h e t h e r a n appe l l an t could have 
objectively jus t i f ied fears of bias d e p e n d e d on the m e r i t s of each case . 

2. The Court's assessment 

190. As is well e s t ab l i shed in t h e C o u r t ' s case-law, in o r d e r to es tab l i sh 
w h e t h e r a t r i buna l can be cons idered " i n d e p e n d e n t " for the pu rposes of 
Art ic le 6 § 1, r e g a r d m u s t be had , inter alia, to t he m a n n e r of a p p o i n t m e n t 
of its m e m b e r s a n d t he i r t e r m of office, t he ex i s tence of sa feguards 
aga ins t ou ts ide p r e s s u r e s a n d the ques t i on w h e t h e r it p r e s e n t s an 
a p p e a r a n c e of i n d e p e n d e n c e . 

191. As to the ques t i on of " i m p a r t i a l i t y " for the purposes of Art ic le 6 
§ 1, t h e r e a r e two aspec t s to this r e q u i r e m e n t . F i rs t , t he t r i buna l m u s t be 
subject ively free of pe r sona l pre judice or b ias . Secondly, it m u s t also be 
i m p a r t i a l from an objective viewpoint , t h a t is, it m u s t offer sufficient 
g u a r a n t e e s to exc lude any l eg i t ima te d o u b t in th is respec t . U n d e r t he 
objective t es t , it m u s t be d e t e r m i n e d w h e t h e r , q u i t e a p a r t f rom t h e 
j u d g e s ' pe r sona l conduc t , t h e r e a re a sce r t a inab l e facts which m a y ra ise 
d o u b t s as to the i r impar t i a l i t y . In this respec t even a p p e a r a n c e s m a y be 
of a ce r t a in i m p o r t a n c e . W h a t is at s t ake is the confidence which the 
cour t s in a d e m o c r a t i c society m u s t inspi re in t he publ ic a n d above all in 
t he pa r t i e s to p roceed ings (see Morris v. the United Kingdom, no . 38784/97 , 
§ 5 8 , E C H R 2002-1). 

192. T h e concep ts of i n d e p e n d e n c e and objective impar t i a l i t y a r e 
closely l inked a n d the C o u r t will accordingly cons ider b o t h issues 
t o g e t h e r as they r e l a t e to t he p r e s e n t case (see Findlay v. the United 
Kingdom, j u d g m e n t of 25 F e b r u a r y 1997, Reports of Judgments and Decisions 
1997-1, p . 281 , § 7 3 ) . 

193. A l though the not ion of t h e s e p a r a t i o n of powers be tween the 
polit ical o r g a n s of g o v e r n m e n t and the jud ic ia ry has a s s u m e d growing 
i m p o r t a n c e in the C o u r t ' s case- law (see Stafford v. the United Kingdom [ G C ] , 
no. 46295/99, § 78, E C H R 2002-IV), n e i t h e r Art ic le 6 nor any o t h e r 
provision of t he C o n v e n t i o n r equ i re s S t a t e s to comply wi th any theore t i ca l 
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cons t i tu t iona l concepts r e g a r d i n g the permiss ib le l imi ts of the powers ' 
i n t e rac t ion . T h e ques t i on is always w h e t h e r , in a given case , t h e r equ i r e ­
m e n t s of the Conven t ion a r e m e t . T h e p re sen t case does not , the re fore , 
r equ i r e t he appl ica t ion of any pa r t i cu l a r doc t r ine of cons t i tu t iona l law 
to t he posi t ion of t he N e t h e r l a n d s Counci l of S t a t e . T h e C o u r t is faced 
solely wi th the ques t ion w h e t h e r , in t he c i r cums tances of t he case , the 
Admin i s t r a t i ve Ju r i sd ic t ion Division had the requis i te " a p p e a r a n c e " of 
i n d e p e n d e n c e , or t he requ is i t e "objec t ive" impar t i a l i t y (see McGonnell, 
ci ted above, § 5 1 ) . 

194. In dec id ing w h e t h e r in a given case t h e r e is a l eg i t ima t e r e a s o n to 
fear t h a t t he se r e q u i r e m e n t s a r e not m e t , t he s t a n d p o i n t of a pa r t y is 
i m p o r t a n t bu t not decisive. W h a t is decisive is w h e t h e r this fear can be 
held to be objectively jus t i f ied (see , mutatis mutandis, Hauschildt v. Denmark, 
j u d g m e n t of 24 May 1989, Series A no. 154, p. 21 , § 48) . 

195. H a v i n g r ega rd to the m a n n e r and condi t ions of a p p o i n t m e n t of 
the N e t h e r l a n d s Counci l of S t a t e ' s m e m b e r s and the i r t e r m s of office, 
and in t he absence of any indica t ion of a lack of sufficient and a d e q u a t e 
sa feguards aga ins t possible e x t r a n e o u s p r e s s u r e , the C o u r t has found 
no th ing in t he app l i can t ' s submiss ions t h a t could s u b s t a n t i a t e the i r 
concerns as to t he i n d e p e n d e n c e of the Counci l of S t a t e and its m e m b e r s , 
t he m o r e so as th is p a r t i c u l a r i ssue was not add re s sed in t h e cha l lenge 
p roceed ings b r o u g h t by M r and Mrs R a y m a k e r s . 

N e i t h e r is t h e r e any indica t ion in t he p re sen t case t h a t any m e m b e r of 
the b e n c h of t h e A d m i n i s t r a t i v e J u r i s d i c t i o n Division was subjectively 
pre judiced or b iased w h e n h e a r i n g the app l i c an t s ' appea l s aga ins t the 
rou t ing decision. In pa r t i cu l a r , it has not been al leged by the app l i can t s 
t h a t t he pa r t i c ipa t ion of the P re s iden t of the bench in t he advisory 
opinion on the T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Bill gave rise to ac tua l 
bias on his pa r t . 

196. Neve r the l e s s , as i l lus t ra ted in Procola (cited above) , t he conse­
cutive exercise of advisory and jud ic ia l functions wi th in one body 
may , in c e r t a i n c i r c u m s t a n c e s , ra i se an issue u n d e r Ar t ic le 6 § 1 of t he 
Conven t i on as r ega rds the impar t i a l i t y of t he body seen from the 
objective viewpoint . In this con tex t t he C o u r t r e i t e r a t e s t h a t it is crucial 
for t r i buna l s to inspi re t rus t a n d conf idence (see p a r a g r a p h 191 above) . 

197. T h e G o v e r n m e n t have b r o u g h t to the C o u r t ' s a t t e n t i o n the 
i n t e rna l m e a s u r e s t a k e n by the Counci l of S t a t e wi th a view to giving 
effect to Procola in t he N e t h e r l a n d s (see p a r a g r a p h s 142-45 above) . 
Accord ing to the desc r ip t ion of t he se m e a s u r e s which is to be found in 
t he A n n u a l R e p o r t 2000 of the Counci l of S t a t e , the compos i t ion of the 
bench will only be sc ru t in i sed if d o u b t s a r e expressed by a par ty ; the 
c r i t e r ion t h e n appl ied is t h a t if the appea l goes to a m a t t e r explicit ly 
a d d r e s s e d in a previous advisory op in ion , t h e compos i t ion will be c h a n g e d 
so as to exc lude a n y j u d g e s who p a r t i c i p a t e d in t h a t opinion. 
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198. T h e C o u r t is not as confident as the g o v e r n m e n t was in its 
s t a t e m e n t d u r i n g t h e p a r l i a m e n t a r y b u d g e t d iscuss ions in 2000 t h a t 
these a r r a n g e m e n t s a re such as to e n s u r e t h a t in all appea l s c o m i n g 
before it the Admin i s t r a t i ve Ju r i sd i c t i on Division cons t i t u t e s an 
" i m p a r t i a l t r i b u n a l " for t he pu rposes of Art ic le 6 § 1 of the Conven t i on . 
It is no t , however , t he task of the C o u r t to ru le in the abs t r ac t on t he 
compat ib i l i ty of the N e t h e r l a n d s sys tem in this respec t with the C o n ­
ven t ion . T h e issue before the C o u r t is w h e t h e r , as r e g a r d s the appea l s 
b r o u g h t by the p r e s e n t app l i can t s , it was c o m p a t i b l e wi th the r e q u i r e ­
m e n t of t he "objec t ive" impa r t i a l i t y of a t r i buna l u n d e r Art ic le 6 § 1 t h a t 
the Counci l of S t a t e ' s i n s t i tu t iona l s t r u c t u r e had al lowed ce r t a in of i ts 
o rd ina ry counci l lors to exercise bo th advisory and jud ic ia l funct ions . 

199. In t he p r e s e n t case t h e P l e n a r y Counc i l of S t a t e advised on 
the T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Bill, which laid down draf t 
p rocedu ra l ru les for the dec i s ion -mak ing process for the supra - reg iona l 
p l a n n i n g of new major t r a n s p o r t i n f r a s t ruc tu r e . T h e a p p l i c a n t s ' 
appea l s , however , we re d i r ec t ed aga ins t t he r o u t i n g decision, which is 
a decision t a k e n on the basis of t he p r o c e d u r e provided for in the 
T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Act . Ear l i e r appea l s aga ins t the 
ou t l ine p l a n n i n g decis ion a re not a t issue as they w e r e based on a 
different legal f r amework . 

200. T h e C o u r t is of t he opinion t h a t , unl ike the s i t ua t ion e x a m i n e d by 
it in Procola a n d McGonnell, bo th c i ted above, the advisory opinions given 
on t h e T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Bill a n d the s u b s e q u e n t 
p roceed ings on the appea l s b r o u g h t aga ins t the r o u t i n g decision canno t 
be r e g a r d e d as involving " t h e s a m e c a s e " or " the s a m e decis ion". 

2 0 1 . A l t h o u g h the p l a n n i n g of t he Betuweroute ra i lway was re fe r red 
to in the advice given by the Counci l of S t a t e to the g o v e r n m e n t on 
t he T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Bill, t he se re fe rences canno t 
r easonab ly be i n t e r p r e t e d as expres s ing any views on, or a m o u n t i n g to a 
p r e l im ina ry d e t e r m i n a t i o n of, any issues s u b s e q u e n t l y decided by the 
respons ib le m i n i s t e r s in t h e r o u t i n g decis ion a t i ssue . T h e pas sages 
c o n t a i n i n g the re fe rences to the Betuweroute ra i lway in the Counci l of 
S t a t e ' s advice w e r e c o n c e r n e d wi th r emoving perce ived amb igu i t i e s in 
sect ions 24b a n d 24g of t he T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Bill. T h e s e 
provisions were i n t e n d e d to apply to two major cons t ruc t ion projects 
a l ready u n d e r cons ide ra t i on a t the re levan t t ime , of which the Betuweroute 
rai lway was one . T h e C o u r t c a n n o t ag r ee wi th t he app l i can t s t h a t , by-
sugges t i ng to t he g o v e r n m e n t to indica te in the bill t he n a m e s of the 
p laces w h e r e the Betuweroute ra i lway was to s t a r t a n d end , t he Counci l of 
S t a t e d e t e r m i n e d , exp res sed any views on or in any way p re judged the 
exact r o u t i n g of t h a t ra i lway. 

202. In these c i r c u m s t a n c e s , t h e C o u r t is of t he opin ion t h a t t h e 
a p p l i c a n t s ' fears as to a lack of i n d e p e n d e n c e a n d impar t i a l i t y of the 
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A d m i n i s t r a t i v e Ju r i sd i c t i on Division, d u e to the compos i t ion of the bench 
tha t h e a r d the i r appea l s , canno t be r e g a r d e d as be ing object ivelyjust i f ied. 
C o n s e q u e n t l y , t h e r e has been no violat ion of Art ic le 6 § 1 of the 
Conven t i on . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Declares u n a n i m o u s l y the r e m a i n d e r of each appl ica t ion admiss ib le ; 

2. Holds by twelve votes to five t h a t t h e r e has been no violat ion of Art ic le 6 
§ 1 of the Conven t ion ; 

Done in Engl i sh and in F r e n c h , and de l ivered a t a publ ic h e a r i n g in the 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 6 May 2003. 

Luz ius W l L D H A B E R 

P re s iden t 
Pau l MAHONEY 

R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 of t he Conven t ion and Rule 74 § 2 of 
t he Rules of C o u r t , t he following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) c o n c u r r i n g opinion of M r Ress ; 
(b) d i s sen t ing opinion of M r s T h o m a s s e n j o i n e d by M r Zagrebe l sky ; 
(c) d i s sen t ing opinion of M r s Tsa t sa -Niko lovska j o ined by 

Mrs S t r äzn ickä and M r U g r e k h e l i d z e . 

L . W . 

P .J .M. 
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C O N C U R R I N G O P I N I O N O F J U D G E R E S S 

I ag r ee with the o u t c o m e of th is case but in my view the r e a s o n i n g of t he 
C o u r t needs some clar i f icat ion. 

It is t r u e , as the C o u r t has s t r e s sed in p a r a g r a p h 198 of the j u d g m e n t , 
t h a t t he issue before it is w h e t h e r , as r ega rds the appea l s b r o u g h t by the 
p re sen t app l i can t s , it was compa t ib l e wi th the r e q u i r e m e n t of objective 
impa r t i a l i t y of a t r i b u n a l t h a t t he Counci l of S t a t e ' s i n s t i tu t iona l 
s t r u c t u r e allowed ce r t a in of its o rd ina ry counci l lors to exercise bo th 
advisory a n d judicial funct ions . But m o r e precisely t he issue is w h a t was 
t he subject m a t t e r of the re levan t p roceed ings . In this connec t ion , t he 
C o u r t refers in p a r a g r a p h 200 to the fact t h a t the advisory opinion given 
on the T r a n s p o r t I n f r a s t ruc tu re P l a n n i n g Bill a n d the s u b s e q u e n t 
p roceed ings on the appea l s b rough t aga ins t t he r o u t i n g decisions canno t 
be r e g a r d e d as involving the same case or t h e same decis ion. If this is t he 
c r i t e r ion t h e n the ques t i on has to be answered : w h e n a r e decisions " t he 
s a m e " or w h e n is a case " t he s ame"? 

In m y view t h a t can only be so w h e r e the i r subject m a t t e r is ident ica l -
t h a t is, to pu t it negat ively , not different . T h e subject m a t t e r of different 
se ts of p roceed ings is t he s a m e if t he facts of the case a re (more or less) 
t he s a m e and if t he legal ques t i ons add re s sed in the p roceed ings on the 
basis of these facts a r e ident ica l . O n e could also, as a th i rd e l e m e n t , refer 
to the pa r t i e s to the p roceed ings and ask t he ques t i on w h e t h e r they a r e 
different or the s a m e . 

T h e decisive ques t i on is not w h e t h e r a n o r d i n a r y counci l lor has 
exerc ised bo th advisory and judic ia l funct ions, bu t w h e t h e r the decis ions 
t a k e n by h im or he r , i r respec t ive of w h e t h e r in an advisory or a jud ic ia l 
capaci ty , r e l a t e to t he s a m e subject m a t t e r . In t h a t connec t ion , it is 
necessary to no te , as the C o u r t did in p a r a g r a p h 201 of t he j u d g m e n t , 
t h a t the advice given by the Counci l of S t a t e to the g o v e r n m e n t on the 
T r a n s p o r t I n f r a s t ruc tu r e P l a n n i n g Bill r e l a t e s only to the consu l t a t ion of 
local a n d reg iona l a u t h o r i t i e s and the prospect ive explo i te r of the rai lway 
before a draft r o u t i n g decision is d r a w n up . T h e advice concerns the 
p r o c e d u r e l ead ing to the ou t l ine p l a n n i n g decision which is to form the 
basis of, and be t r a n s f o r m e d into , a draft r o u t i n g decis ion. It is a n 
advisory opinion which concerns the g e n e r a l s t r u c t u r e of th is p r o c e d u r e , 
but not t he precise r o u t i n g decis ion, which is t a k e n a f t e rwards by the 
M i n i s t e r for T r a n s p o r t a n d C o m m u n i c a t i o n s t o g e t h e r wi th the Min i s t e r 
for Hous ing , P l a n n i n g a n d E n v i r o n m e n t a l M a n a g e m e n t ( the final r o u t i n g 
decision) a n d which m a y affect t he i n t e r e s t s a n d p rope r ty r igh ts of 
individuals . T h e r e is a c lear r e l a t ion be tween the T r a n s p o r t Infra­
s t r u c t u r e P l a n n i n g Act as a g e n e r a l ru le and t h e conc re t e r o u t i n g 
decision. T h e subject m a t t e r of t h e s e two sets of p roceed ings is as 
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different as the d is t inc t ion b e t w e e n g e n e r a l and individual or ab s t r ac t and 
conc re t e no rma l ly is. T h e advice on the T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g 
Bill concerns the p rocedure s laid down t h e r e i n and does not r e l a t e to the 
precise places which the Betuweroute ra i lway will cross. T h e s e places of the 
r o u t i n g a r r a n g e m e n t s a re not d e t e r m i n e d , no t even by the p roposa l of the 
Counci l of S t a t e to t he g o v e r n m e n t to ind ica te t he s t a r t i n g a n d end ing 
po in t s . W i t h i n the T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Bill qu i t e a 
n u m b e r of different r o u t i n g decisions a r e possible. As everybody knows, 
t he level of abs t r ac t i on m a y be very different in different m a t t e r s of 
legis la t ion; it may become so n e a r to conc re t e and the subject m a t t e r 
m a y b e c o m e so n a r r o w e d t h a t a formal d i s t inc t ion would have to be 
cons ide red r a t h e r artificial in t he l ight of a p p e a r a n c e s . A p p e a r a n c e s do 
not j u s t s top a t these formal classif icat ions. T h e r e f o r e a closer look a t the 
different subject m a t t e r of the decisions will always be necessary . 

H e r e , since the subject m a t t e r of t he decisions was c lear ly different , 
t h e r e is no a p p e a r a n c e t h a t those o rd ina ry council lors who h a d given 
advice had a l r eady add re s sed , or m a d e up the i r m inds a b o u t , all the 
possible r o u t i n g decis ions. T h e facts of these two sets of p roceed ings were 
different , s ince t he exact r o u t i n g poin ts were not known w h e n the advice 
on the T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Bill was given. Secondly, the 
legal ques t i ons a d d r e s s e d were different because t he advice only deal t 
wi th ques t ions of p r o c e d u r e a n d pa r t i c ipa t ion and not t he ques t ion of the 
necess i ty of the ac tua l r o u t i n g in t he light of the app l i c an t s ' r igh t s and 
i n t e r e s t s , unl ike the decision on the i r appea l s aga ins t t he r o u t i n g 
decision. And, th i rdly , t he p a r t i e s w e r e di f ferent , as the advice was given 
in p roceed ings be tween S t a t e o rgans w h e r e a s the e x a m i n a t i o n of the 
legali ty of t he ac tua l r o u t i n g involved pr iva te individuals , such as the 
app l i can t s , wi th t he i r specific r igh t s , on t h e one h a n d a n d the min i s t e r s 
who had t a k e n the Betuweroute R o u t i n g Decis ion on the o the r . 
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D I S S E N T I N G O P I N I O N O F J U D G E T H O M A S S E N 
J O I N E D B Y J U D G E Z A G R E B E L S K Y 

In Procola v. Luxembourg ( j u d g m e n t of 28 S e p t e m b e r 1995, Ser ies A 
no. 326, p. 16, § 45) t he C o u r t s t a t ed : " T h e C o u r t notes t h a t 
four m e m b e r s of the Conseil d'Etat ca r r i ed out bo th advisory a n d jud ic ia l 
functions in t he s a m e case . In the con tex t of an in s t i t u t ion such as 
L u x e m b o u r g ' s Conseil d'Etat the m e r e fact t h a t c e r t a i n pe r sons 
successively p e r f o r m e d the se two types of function in respec t of the s a m e 
decisions is capab le of ca s t ing doub t on t he in s t i t u t ion ' s s t r u c t u r a l 
impar t i a l i ty . " 

T h e p re sen t case ra ises the ques t i on of t he s t r u c t u r a l i n d e p e n d e n c e 
and impar t i a l i t y of the N e t h e r l a n d s Counci l of S t a t e , whose o rd ina ry 
counci l lors , as in t he Conseil d'Etat of L u x e m b o u r g , co mb i n e bo th jud ic ia l 
and advisory funct ions (see p a r a g r a p h s 125-41 of the j u d g m e n t ) . T h e 
C o n s t i t u t i o n of the N e t h e r l a n d s r equ i re s the g o v e r n m e n t , before 
s u b m i t t i n g any bill to P a r l i a m e n t for adop t ion , to seek the advisory 
opinion of t he Counc i l of S t a t e . Th i s advice is r e q u i r e d to add res s 
different aspec ts of t he p roposed law, b e a r i n g not mere ly on technica l 
legislative ques t i ons bu t also on the effectiveness and feasibili ty of t he 
i n t ended m e a s u r e s , as well as on t he qua l i ty of the legal p ro t ec t ion 
t h e r e b y provided (see p a r a g r a p h 134 of the j u d g m e n t ) . Advisory opinions 
a r e a d o p t e d by the P l ena ry Counci l of S t a t e , which is composed of the 
o rd ina ry counci l lors . T h e o rd ina ry council lors a r e at the s a m e t i m e 
m e m b e r s of the Admin i s t r a t i ve Ju r i sd i c t i on Division of t he Counci l of 
S t a t e and , as such , a re e n t r u s t e d wi th t he funct ion of ad jud ica t ing 
a d m i n i s t r a t i v e d i spu te s , inc lud ing appl ica t ions for i n t e r i m relief, w h e r e 
the law so provides . 

T h e p r e s e n t app l i can t s lodged appea l s aga ins t t he Betuweroute R o u t i n g 
Decis ion (Tracebesluit) a d o p t e d by the g o v e r n m e n t , the effect of which was 
to rou t e t he p l a n n e d rai lway close to the i r h o m e s or bus inesses . T h e i r 
appea l s were d e t e r m i n e d by a C h a m b e r of t he Admin i s t r a t i ve Ju r i sd i c t i on 
Division of the Counci l of S t a t e , whose j u d g e s c o m b i n e d bo th advisory and 
judic ia l functions and whose p r e s i d e n t had been a m e m b e r of the P l e n a r y 
Counci l which had advised t he g o v e r n m e n t on the bill which b e c a m e the 
T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Act (Tracewet). T h e Act was des igned to 
in t roduce a new legislat ive f r amework for large-scale t r a n s p o r t projects of 
major na t iona l i m p o r t a n c e . It did so by, inter alia, s implifying p rocedure s 
for secur ing the coopera t ion of provincial , regional a n d local au tho r i t i e s 
whose t e r r i t o r i e s migh t be affected by the project and by r e s t r i c t i ng to a 
single appea l t he legal r e m e d i e s avai lable to those objec t ing to decisions 
of na t iona l and local a u t h o r i t i e s . T h e Act would be d i rec t ly appl icable to 
t he a l r eady ongo ing dec i s ion -mak ing process conce rn ing the Betuweroute. 
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T h e c e n t r a l ques t ion ra i sed is w h e t h e r , in t he c i r c u m s t a n c e s of the 
p r e s e n t case , t he combin ing of t he advisory and jud ic ia l funct ions wi th in 
t he Counci l of S t a t e was capab le of cas t ing doub t on t he ins t i tu t ion ' s 
s t r u c t u r a l impa r t i a l i t y sufficiently to v i t ia te t h e impa r t i a l i t y of the 
C h a m b e r of the Admin i s t r a t i ve J u r i s d i c t i o n Division which d e t e r m i n e d 
the app l i c an t s ' appea l s . 

As the C o u r t correc t ly observes in its j u d g m e n t ( p a r a g r a p h 196) and as 
is es tab l i shed by Procola, the consecut ive exercise of advisory and judic ia l 
funct ions wi th in a body may, in ce r t a in c i r c u m s t a n c e s , ra i se an issue 
u n d e r Art ic le 6 § 1 of the Conven t i on as r e g a r d s the impa r t i a l i t y of the 
body seen from an objective point of view. In dec id ing w h e t h e r in any 
given case t h e r e exists a l eg i t ima t e g r o u n d to fear t h a t t he r e q u i r e m e n t s 
of i n d e p e n d e n c e a n d impa r t i a l i t y a r e not m e t , t h e s t a n d p o i n t of a pa r ty 
is i m p o r t a n t bu t not decisive. W h a t is decisive is w h e t h e r this fear can 
be objectively jus t i f ied , t h a t is, w h e t h e r t he re a r e a s c e r t a i n a b l e facts 
which m a y ra ise d o u b t s as to the i m p a r t i a l i t y of t he t r i buna l in 
ques t ion . However , in m a k i n g this a s s e s s m e n t , the C o u r t h a s r epea t ed ly 
e m p h a s i s e d t h a t a p p e a r a n c e s m a y be of a ce r t a in i m p o r t a n c e , wha t is at 
s t ake be ing the confidence which the cour t s in a d e m o c r a t i c society m u s t 
inspire in t he publ ic a n d above all in t he pa r t i e s to p roceed ings . 

T h e ques t ion of a p p e a r a n c e s a s s u m e s p a r t i c u l a r i m p o r t a n c e , in my 
view, in a con tex t w h e r e jud ic ia l functions and the s t r u c t u r a l funct ion of 
advis ing the g o v e r n m e n t a re c o m b i n e d wi th in t he s a m e body a n d whe re 
t he s t r u c t u r e of t he body is such t h a t i ts m e m b e r s can successively 
exercise bo th funct ions . Whi l e it is t r u e t h a t n e i t h e r Art ic le 6 nor any 
o t h e r provision of t he Conven t i on has b e e n held by the C o u r t to r equ i r e 
S t a t e s to comply wi th any theo re t i ca l cons t i tu t iona l concept of s epa ra t i on 
of powers , it is also t r u e , as is no t ed in t he j u d g m e n t , t h a t the no t ion of the 
s e p a r a t i o n of powers b e t w e e n the poli t ical o rgans of g o v e r n m e n t a n d the 
j ud i c i a ry has a s s u m e d a g rowing i m p o r t a n c e in the C o u r t ' s case-law, most 
r ecen t ly in Stafford v. the United Kingdom (cited a t p a r a g r a p h 193 of the 
p r e s e n t j u d g m e n t ) . 

W h e r e , as he re , t h e r e exis ts no c lea r s e p a r a t i o n of funct ions wi th in the 
body conce rned , pa r t i cu la r ly s t r ic t sc ru t iny of t h e objective i m p a r t i a l i t y of 
t he t r i b u n a l is called for. T h i s is all t he m o r e t he case w h e r e , as in the 
N e t h e r l a n d s sys tem, a n appe l l an t is not in formed in advance of the 
compos i t ion of the C h a m b e r of t h e A d m i n i s t r a t i v e Ju r i sd i c t i on Division 
which is to d e t e r m i n e his a p p e a l or of the n a t u r e of the pa r t i c ipa t ion , if 
any, of its m e m b e r s in t he advisory work of t h e Counci l of S t a t e . 

T h e major i ty of the C o u r t recognise in the j u d g m e n t t he po ten t i a l 
p r o b l e m s posed in C o n v e n t i o n t e r m s by the s t r u c t u r a l a r r a n g e m e n t s 
wi th in t he Counci l of S t a t e . I n d e e d , the C o u r t goes as far as to s t a t e tha t 
it does not sha re t he confidence of t he G o v e r n m e n t t h a t even the changes 
m a d e in the a r r a n g e m e n t s wi th in t he Counci l of S t a t e wi th a view to 
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giving effect to Procola in t he N e t h e r l a n d s would be such as to e n s u r e t h a t 
in all appea l s coming before it the A d m i n i s t r a t i v e J u r i s d i c t i o n Division 
would satisfy t he r e q u i r e m e n t s of impar t i a l i t y for t he pu rposes of 
Art ic le 6 of t he Conven t ion . 

T h e major i ty of t he C o u r t neve r the l e s s find t h a t , in the pa r t i cu l a r 
c i r c u m s t a n c e s of the p r e s e n t case, t he app l i can t s ' d o u b t s were not 
jus t i f ied. In do ing so, they d i s t ingu ish t he p r e s e n t case from bo th 
Procola (cited above) and McGonnell v. the United Kingdom (no. 28488/95, 
E C H R 2000-11) by ho ld ing t h a t t he advisory opinions given on the 
T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Bill a n d the s u b s e q u e n t p roceed ings 
on the appea l s b r o u g h t aga ins t the r o u t i n g decision canno t be r e g a r d e d 
as involving " t he s a m e ca se" or " the s a m e decis ion" . It a p p e a r s to be t h e 
view of t he major i ty tha t this would only have b e e n the case if t he Counci l 
of S t a t e in its advisory capac i ty could reasonab ly have b e e n i n t e r p r e t e d 
as expres s ing views, or m a k i n g p r e l im ina ry d e t e r m i n a t i o n s , on issues 
s u b s e q u e n t l y dec ided by the respons ib le min i s t e r s in t he r e l evan t r o u t i n g 
decision (see p a r a g r a p h 201 of t he j u d g m e n t ) . 

I canno t ag ree wi th th i s analys is , which a p p e a r s to m e to place too 
na r row an i n t e r p r e t a t i o n on the t e r m s " s a m e ca se" or " s a m e decis ion". 
T h e t e r m s themse lves w e r e first used in cases in which individual j u d g e s 
had been involved in t he s a m e legal p roceed ings a t two different s tages 
and in two different capac i t i es (see, for e x a m p l e , Piersack v. Belgium, 
j u d g m e n t of 1 O c t o b e r 1982, Ser ies A no. 53, and Hauschildt v. Denmark, 
j u d g m e n t of 24 May 1989, Series A no. 154). Whi l e , in such a con tex t , the 
tes t of w h a t cons t i t u t e s t he " s a m e c a s e " is s t r a igh t fo rward , its app l ica t ion 
in c i r c u m s t a n c e s such as t h e p r e s e n t , involving the s t r u c t u r a l in­
d e p e n d e n c e and impa r t i a l i t y of the jud ic ia l m e m b e r s of the Counci l of 
S t a t e , is less c lear . H a v i n g r e g a r d to t he i m p o r t a n c e of the confidence 
which cour t s m u s t inspire in the publ ic , I cons ider t h a t in such a case a 
b road r a t h e r t h a n a str ict legal a p p r o a c h should be t a k e n to t he ques t i on 
w h e t h e r t he p roceed ings on the appea l s aga ins t t he r o u t i n g decision could 
r easonab ly be r e g a r d e d as involving " the s a m e ca se" as t h a t on which the 
m e m b e r s of the Counci l of S t a t e h a d a l ready advised. 

As is c lear from the s u m m a r y of t he facts, the cons t ruc t i on of t he 
Betuweroute was a highly cont rovers ia l project which h a d b e e n t h e subject 
of ex tens ive d e b a t e a t all s t ages . Whi le t he Counci l of S t a t e did not 
give any advice as to the prec ise r o u t i n g of the rai lway, it ind i spu tab ly 
played a role in t he rea l i sa t ion of the Betuweroute project , to which explicit 
r e fe rence was m a d e in t he two advisory opinions given on the T r a n s p o r t 
I n f r a s t ruc tu r e P l a n n i n g Bill. Whi l e the issues on which the Counci l of 
S t a t e , in its capac i ty as advisory body to t he g o v e r n m e n t , was r e q u i r e d to 
advise a n d those which, in its jud ic ia l capaci ty , it had to dec ide were clearly 
not iden t ica l and while t he l inks b e t w e e n the two m a y be said to be m o r e 
r e m o t e t h a n those which w e r e e x a m i n e d by the C o u r t in Procola and 
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McGonnell, I cons ider t h a t those links were sufficiently s t r o n g to r e g a r d the 
p roceed ings before t he A d m i n i s t r a t i v e Ju r i sd i c t i on Division as r e l a t i n g to 
the s a m e case and , t h u s , to give rise to doub t s which w e r e objectively 
jus t i f ied . 

For t he se r ea sons , I cons ider t h a t t h e r e has been a viola t ion of the 
app l i c an t s ' r igh ts u n d e r Art ic le 6 of t he Conven t i on in the p r e s e n t case . 
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D I S S E N T I N G O P I N I O N 

O F J U D G E T S A T S A - N I K O L O V S K A J O I N E D 

B Y J U D G E S S T R A Z N I C K A A N D U G R E K J T E L I D Z E 

1. I r e g r e t t h a t I a m u n a b l e to s h a r e the opinion of the major i ty t h a t 
t h e r e has been no violat ion of Art icle 6 § 1 of the Conven t i on in th is case . 

2. T h e r e q u i r e m e n t u n d e r Art ic le 6 § 1 t h a t t r i buna l s m u s t be 
i n d e p e n d e n t and i m p a r t i a l is d i rec t ly l inked to the concept of s epa ra t i on 
of powers , which not ion lies a t t he very h e a r t of this case . A d m i t t e d l y this 
pr inciple has never been recognised explicit ly as fo rming p a r t of Art ic le 6, 
and indeed Art ic le 6 does not r e q u i r e C o n t r a c t i n g S t a t e s to adop t or 
endor se any p a r t i c u l a r cons t i t u t iona l theory (see McGonnell v. the United 
Kingdom, no. 28488/95, § 5 1 , E C H R 2000-11). It is none the l e s s i n sepa rab l e 
from the not ion of jud ic ia l i n d e p e n d e n c e . Th i s can be i l l u s t r a t ed wi th 
e x a m p l e s from the C o u r t ' s case-law, such as McGonnell (cited above, § 55) , 
Stran Greek Refineries and Stratis Andreadis v. Greece ( j udgmen t of 9 D e c e m b e r 
1994, Ser ies A no. 301-B, p . 82, § 49) , as r e g a r d s i n d e p e n d e n c e from the 
leg i s la tu re , and T. v. the United Kingdom ( [ G C ] , no. 24724/94, § 113, 
16 D e c e m b e r 1999), as r e g a r d s i n d e p e n d e n c e from the execu t ive . 

3. T h e fact t h a t advisory a n d jud ic ia l t asks a r e exerc ised wi th in one 
S t a t e o r g a n , such as t he N e t h e r l a n d s Counci l of S t a t e , is in my opinion 
not necessar i ly incompa t ib l e wi th Art ic le 6, in p a r t i c u l a r w h e r e , as in the 
N e t h e r l a n d s Counci l of S t a t e , t he exercise of judic ia l t asks is e n t r u s t e d to 
a s e p a r a t e division. However , w h e r e such a n o rgan i sa t iona l s t r u c t u r e 
neve r the l e s s allows these two funct ions to be exerc ised by the s a m e 
individuals in respec t of one a n d the s a m e law, it is conceivable and , in 
my opinion, qu i t e u n d e r s t a n d a b l e t h a t pa r t i e s to jud ic ia l p roceed ings 
before the Counci l of S t a t e should have ser ious misgivings as to the 
impar t i a l i ty , from an objective perspec t ive , of a bench composed of such 
pe r sons . 

4. As r e i t e r a t e d by the C o u r t in t he p r e s e n t case , " a p p e a r a n c e s " a re in 
this respec t of re levance as "wha t is a t s t ake is the confidence which the 
cour t s in a d e m o c r a t i c society m u s t inspire in the public a n d above all 
in t he p a r t i e s to p r o c e e d i n g s " (see p a r a g r a p h 191 of t he j u d g m e n t ) . Th i s 
in m y view appl ies all t he m o r e w h e r e , as in t he p re sen t case , new 
legis la t ion en ta i l s r es t r i c t ions on t he scope of jud ic ia l control by r educ ing 
the n u m b e r of t r i buna l s c o m p e t e n t to h e a r appea l s in a pa r t i cu l a r case to 
only one . 

5. Th i s does not of course imply t h a t fears perce ived by a p a r t y m u s t be 
accep ted as decisive. In this r espec t , it is s t a n d i n g case- law t h a t t he 
opinion of a p a r t y to p roceed ings is i m p o r t a n t bu t not decisive. T h e 
crucia l tes t r e m a i n s w h e t h e r a pa r ty ' s d o u b t s as to t he impa r t i a l i t y can 
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be r e g a r d e d as objectively jus t i f ied (see, as a r ecen t au tho r i t y , Werner 
v. Poland, no. 26760/95 , § 39, 15 N o v e m b e r 2001 , wi th fu r the r re fe rences) . 

6. Since t he compla in t t h a t t he A d m i n i s t r a t i v e Ju r i sd i c t i on Division 
canno t be r e g a r d e d as an i n d e p e n d e n t and i m p a r t i a l t r i b u n a l for the 
pu rposes of Art ic le 6 § 1 is d i rec t ly based on the o rgan i sa t iona l s t r u c t u r e 
of the N e t h e r l a n d s Counci l of S t a t e a l lowing dua l a s s i g n m e n t s , I find it 
r e g r e t t a b l e t h a t t he C o u r t has only e x a m i n e d this compla in t in l ight of 
t he specific c i r c u m s t a n c e s of t he app l i c an t s ' case w i thou t c lear ly m a k i n g 
a finding as to the ques t i on w h e t h e r , as a m a t t e r of pr inciple , such a 
s t r u c t u r e is compa t ib l e wi th the r e q u i r e m e n t s for t r i b u n a l s u n d e r 
Art ic le 6. 

7. In my opinion, t he exercise of bo th advisory and jud ic ia l funct ions by 
the s a m e pe r sons is, as a m a t t e r of pr inciple , i ncompa t ib l e wi th the 
r e q u i r e m e n t s of Art ic le 6 r ega rd le s s of the ques t ion how r e m o t e or close 
t he connec t ion is b e t w e e n t h e s e funct ions . A str ict a n d visible s e p a r a t i o n 
be tween the legislat ive and execut ive au tho r i t i e s on t he one h a n d a n d the 
jud ic ia l a u t h o r i t i e s of t he S t a t e on the o the r is ind i spensab le for secur ing 
the i n d e p e n d e n c e and impa r t i a l i t y of j u d g e s and t hus the conf idence of 
the g e n e r a l publ ic in its jud ic ia l sys tem. C o m p r o m i s e in th is a r e a canno t 
bu t u n d e r m i n e this conf idence . 

8. T h e facts in t he p r e s e n t case i l lus t ra te th is . It is c lear from the facts 
t ha t t he p lans for t h e cons t ruc t ion of the Betuweroute ra i lway were 
con t e s t ed as from the s t a r t a n d t h a t t he execut ive sought a way to 
simplify and sho r t en the p l a n n i n g p rocedure s for th is and o t h e r 
major t r a n s p o r t i n f r a s t ruc tu r e projects , which even tua l ly r e su l t ed in 
t he T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Act . In view of the explicit 
r e fe rences to the Betuweroute ra i lway in the two advisory opinions given by 
the o rd ina ry counci l lors of the N e t h e r l a n d s Counci l of S t a t e on the 
T r a n s p o r t I n f r a s t r u c t u r e P l a n n i n g Bill, it is obvious t h a t the impac t of 
this bill on t he rea l i sa t ion of this project was t a k e n in to cons ide ra t ion by 
the o rd ina ry counci l lors w h e n they exerc ised the advisory funct ions of the 
Counci l of S t a t e . 

9. W h e n cons ide r ing this e l e m e n t in conjunct ion wi th t he circles from 
which o rd ina ry counci l lors a r e ma in ly se lected (see p a r a g r a p h 128 of the 
j u d g m e n t ) , I qu i t e u n d e r s t a n d t h a t the app l i can t s in t he p r e s e n t case, 
whose appea l s were d e t e r m i n e d by a bench of the A d m i n i s t r a t i v e 
Jur i sd ic t ion Division en t i r e ly composed of o rd ina ry counci l lors , had 
doub ts as to the impa r t i a l i t y of this jud ic ia l body a n d cons ide r tha t these 
doub t s were objectively jus t i f ied . C o n s e q u e n t l y , t h e r e has in my opinion 
been a violat ion of Art ic le 6 § 1 of the Conven t ion . 

10. It would have been far p re fe rab le , a n d qu i t e possible even wi th in 
the p r e s e n t o rgan i s a t i ona l s t r u c t u r e of the Counci l of S t a t e , for t he bench 
t h a t dea l t wi th these appea l s to have b e e n composed of e x t r a o r d i n a r y 
counci l lors . H a d this been the case , t h e r e would have b e e n no room for 
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d o u b t s as , unl ike t he o rd ina ry counci l lors , the e x t r a o r d i n a r y counci l lors 
have only one function - name ly , t h e a d m i n i s t r a t i o n of j u s t i c e . An even 
b e t t e r possibil i ty to r emove all doub t s would of course be to i nco rpo ra t e 
admin i s t r a t i ve - l aw proceed ings en t i re ly in t he r egu la r jud ic ia l sys tem 
by es t ab l i sh ing e i t he r a s e p a r a t e admin i s t r a t i ve - l aw division a t t he level 
of t he N e t h e r l a n d s S u p r e m e C o u r t or a s e p a r a t e a d m i n i s t r a t i v e judic ia l 
a u t h o r i t y as a final appea l body. 
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SOMMAIRE1 

Tribunal impartial - compatibilité des fonctions juridictionnelle et 
consultative du Conseil d'Etat 

Article 6 § 1 

Tribunal indépendant et impartial - Compatibilité des fonctions juridictionnelle et consultative 
du Conseil d'Etat - Impartialité objective - Exercice consécutif des fonctions consultative et 
juridictionnelle - Structure institutionnelle du Conseil d'Etat - Examen du point de savoir si 
les fonctions consultative et juridictionnelle exercées en l'espèce se rapportaient à la même affaire 
ou à la même décision 

* 
* * 

En 1991, le Conseil d'Etat rendit un avis consultatif au sujet d'un projet de loi sur 
la planification des infrastructures de transport qui visait à établir un cadre 
législatif pour la planification, au niveau suprarégional, des nouvelles grandes 
infrastructures de transport. Le projet fut adopté par le Parlement après avoir 
été modifié à la lumière dudit avis. La loi entra en vigueur en 1994. Dans 
l'intervalle, le gouvernement avait présenté un projet de décision directrice 
d 'aménagement concernant une nouvelle voie de chemin de fer, la ligne de la 
Betuwe, qui devait être raccordée au réseau ferroviaire allemand. A la suite d'un 
processus de consultation publique, un document révisé fut soumis aux 
deux chambres du Parlement. Il entra en vigueur lors de sa publication, en mai 
1994. Un grand nombre de recours dirigés contre le document révisé avaient été 
adressés à la section du contentieux administratif du Conseil d'Etat qui, en janvier 
1997, rejeta la plupart d'entre eux, et notamment ceux formés par les requérants. 
En juin 1994, un avant-projet d'arrêté comportant le tracé exact de la voie 
envisagée avait été ouvert à la consultation publique. Le tracé avait été finalisé 
en novembre 1996, à la lumière des résultats de la consultation. La section du 
contentieux administratif fut saisie d'un grand nombre de recours, au nombre 
desquels figuraient ceux des requérants, dont deux récusèrent les juges de ladite 
section au motif que le Conseil d'Etat plénier avait été associé à la rédaction des 
dispositions litigieuses. Une chambre spéciale déclara le grief irrecevable dans la 
mesure où il concernait le Conseil d'Etat dans sa globalité, et le rejeta dans la 
mesure où il était dirigé contre les trois juges appelés à connaître des recours au 
motif que ces magistrats ne s'étaient nullement exprimés dans un sens contraire à 
la thèse des requérants. La section du contentieux administratif rejeta par la suite 
la plupart des recours, même si elle accueillit certains griefs bien précis. Faisant 
observer que la décision de la section du contentieux administratif avait laissé 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 



124 ARRÊT KLEYN ET AUTRES c. PAYS-BAS 

intacts 95 % de l 'arrêté de tracé, le gouvernement jugea qu'il n'était pas nécessaire 
d'entreprendre un réexamen radical du projet. De nouvelles décisions partielles 
furent adoptées relativement aux parties qui avaient été annulées, et les recours 
formés par les requérants contre ces nouvelles décisions échouèrent. 

1. Recevabilité: constatant cpie la demande de récusation des membres du 
Conseil d'Etat introduite par deux des requérants fut rejetée, la Cour ne voit pas 
comment une demande similaire formée par les autres requérants qui étaient 
parties aux mêmes procédures aurait pu donner lieu à une décision différente. 
Aussi admet-elle que les autres requérants n'avaient pas à exercer ce recours, qui 
n'offrait aucune chance de succès. En ce qui concerne le recours civil mentionné 
par le Gouvernement, elle relève que ce dernier n'a cité aucune décision judiciaire 
interne où une juridiction civile aurait consenti à connaître d'un recours admi­
nistratif au motif que la section du contentieux administratif offrait des garanties 
insuffisantes d'indépendance et d'impartialité. Les requérants ont suffisamment 
établi qu'en l'espèce le recours en cause ne pouvait lui non plus être considéré 
comme présentant des chances raisonnables de succès. Les requêtes sont dès lors 
recevablcs. 

2. Article 6 § 1 : l'affaire ne requiert pas l'application d'une doctrine particulière 
de droit constitutionnel. La Cour doit uniquement se prononcer sur la question de 
savoir si, dans les circonstances de l'espèce, la section du contentieux administratif 
possédait l'apparence d'indépendance requise ou l'impartialité objective voulue. 
Rien dans l 'argumentation des requérants n'est de nature à étayer leurs doutes 
quant à l'indépendance du Conseil d'Etal et de ses membres et rien n'autorise 
non plus à dire que l'un quelconque des membres de la formation de la section du 
contentieux administratif ayant eu à connaître de la cause des requérants eût un 
parti pris ou des idées préconçues lorsqu'il examina les recours des intéressés. Cela 
étant, l'exercice consécutif de fonctions consultatives et de fonctions juridic­
tionnelles au sein d'une même institution peut, dans certaines circonstances, 
soulever une question sur le terrain de l'article 6 § 1 de la Convention relative­
ment à l'impartialité de l'organe considérée du point de vue objectif (voir l'arrêt 
Procola c. Luxembourg). La Cour n'est pas aussi certaine que le Gouvernement que 
les dispositions prises pour donner effet à l 'arrêt Procola (exclusion des membres 
ayant participé à l'adoption d'un avis consultatif si le recours concerne une 
question explicitement traitée dans l'avis) soient propres à garantir que dans 
tous les recours portés devant elle la section du contentieux administratif 
constitue un tribunal impartial. Cela dit, il n'appartient pas à la Cour de statuer 
dans l'abstrait sur la compatibilité avec la Convention du système néerlandais sur 
ce point. Elle est en réalité appelée à déterminer si, pour ce qui est des recours 
portés devant la section du contentieux administratif par les requérants en 
l'espèce, il était compatible avec les exigences de l'impartialité objective que la 
structure institutionnelle du Conseil d'Etat eût permis à certains de ses membres 
ordinaires d'exercer à la fois des fonctions consultatives et des fonctions juri­
dictionnelles. A cet égard, le Conseil d'Etat plénier avait rendu un avis sur le 
projet de loi sur la planification des infrastructures de transport, alors que les 
recours formés par les requérants étaient quant à eux dirigés contre l 'arrêté de 
tracé. Ainsi donc, à la différence de la situation examinée dans l'affaire Procola, 
l'avis consultatif et la procédure subséquente d'examen des recours introduits 



ARRÊT KLEYN ET AUTRES c. PAYS-BAS 125 

contre l'arrêté de tracé ne peuvent passer pour représenter «la même affaire» ou 
«la même décision». Les références faites par le Conseil d'Etat dans son avis à la 
ligne ferroviaire proposée ne sauraient raisonnablement s'interpréter comme 
exprimant des opinions sur des questions ultérieurement tranchées par les 
ministres responsables à l'occasion de l'arrêté de tracé litigieux. Dans ces 
conditions, les craintes nourries par les requérants quant à l'indépendance et 
à l'impartialité de la section du contentieux administratif ne sauraient être 
considérées comme objectivement justifiées. 
Conclusion : non-violation (douze voix contre cinq). 
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En l 'af fa ire Kleyn e t a u t r e s c. P a y s - B a s , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s i égean t en une G r a n d e 

C h a m b r e composée des j u g e s don t le n o m s u i t : 

M M . L. W I L D H A B E R , président, 

C L . ROZAKIS, 

J . - P . C O S T A , 

G. R E S S , 

Sir Nicolas B R A T Z A , 

M . L. C A F L I S C H , 

M " " ' V . S T R A Z N I C K Â , 

M M . K. J U N G W I E R T , 

V . B U T K E V Y C H , 

M " U ' N. V A J I C , 

M . J . H E D I G A N , 

M 1 " " W . T H O M A S S E N , 

M . T S A T S A - N I K O L O V S K A , 

M M . A . B . B A K A , 

K. T R A J A , 

M . U G R E K H E L I D Z E , 

V . Z A G R E B E L S K Y , 

ainsi que de M . P . J . M A H O N E Y , greffier, 

Après en avoir dé l ibé ré en c h a m b r e du consei l les 27 n o v e m b r e 2002 et 

9 avril 2003, 

R e n d l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouven t q u a t r e r e q u ê t e s (n"s 39343/98, 

39651/98 , 43147/98 et 46664/99) di r igées con t r e le R o y a u m e des Pays-

Bas et don t v ingt- t ro is r e s so r t i s san t s n é e r l a n d a i s , M. A.A. Kleyn, 

M. A. van H e l d e n , M m c C H . van H e l d e n - S c h i m m e l , M. A. H o u g e e , 

M m e O.L. H o u g e e - v a n Frankfoor t , M. C M . van Burk , M m r C . J .P . Kleijn, 

M m l P.M. Kleijn, M m c C J . Kleijn, M. M.A.J .E . R a y m a k e r s , 

M m e P .W.N. R a y m a k e r s - S p r e e u w e n b e r g , M. A . J . T h . Be rndsen , 

M m c B.A.G. B e r n d s e n - W e z e n d o n k , M. P. B u n s c h o t e n , M. W.F . van Duyn, 

M. C J . H a n h a r t , M. J . H . Ka rdo l , M. C . de Kre i j , M. G.J . van Lent , 

M ' m G. van Len t -de Kroon , M. S.J.B.A. P o m p e n , M m c C .M.M. W e n n e k e s 

et M. M. Witvl ie t , et douze sociétés , M e t t l e r To l edo B.V., V a n He lden 

Rec l ame-Ar t i ke l en B.V., G r a s s h o p p e r R e c l a m e , M . C . G e r r i t s e B.V., 

T e x s h o p B.V., R e s t a u r a n t De B e t u w e B.V., M a a s g l a s B.V., Kuwai t 

P e t r o l e u m ( N e d e r l a n d ) B.V., S t e rk Techn i sch Adv ie sbu reau B.V., Kleijn 

F inanc ie r ings - en L e a s e m a a t s c h a p p i j B.V., Exp lo i t a t i emaa t s chapp i j 

De Zeiving B.V. et M a a t s c h a p T a k e l - en Berg ingsbedr i j f H a n h a r t («les 
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r e q u é r a n t s » ) , ava ien t saisi la C o m m i s s i o n e u r o p é e n n e des Dro i t s de 

l ' H o m m e («la C o m m i s s i o n » ) e n t r e le 8 ju i l l e t 1997 et le 16 m a r s 1998 en 

v e r t u de l ' anc ien a r t ic le 25 d e la Conven t i on de s a u v e g a r d e des Dro i t s de 

l ' H o m m e et des L iber tés f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Les a u t e u r s des r e q u ê t e s n"s 39343/98 , 39651/98 et 43 147/98 ont é té 

r e p r é s e n t é s d 'un bout à l ' au t r e de la p r o c é d u r e pa r M'' K.F. L e e n h o u t s , 

avocat exe rçan t à Tie l . Les a u t e u r s de la r e q u ê t e n" 46664/99 ont ini t ia le­

m e n t é té r e p r é s e n t é s p a r la V e r e n i g i n g Landcl i jk O v e r l e g B e t u w e r o u t e 

(Associat ion p o u r une consu l t a t ion na t iona l e sur la ligne de la B e t u w e ) , 

qui d é l é g u a pa r la su i te l eur r e p r é s e n t a t i o n à M1' L e e n h o u t s . Le gouver­

n e m e n t n é e r l a n d a i s (« le G o u v e r n e m e n t ») a é t é r e p r é s e n t é pa r son a g e n t , 

M' R.A.A. Böcker , du m i n i s t è r e n é e r l a n d a i s des Affaires é t r a n g è r e s . 

3. D a n s leurs r e q u ê t e s , les r e q u é r a n t s a l l égua ien t que , d ' un point de 

vue objectif, la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f du Conse i l d 'E t a t 

n é e r l a n d a i s ne pouvai t passe r pour un t r i b u n a l i n d é p e n d a n t et i m p a r t i a l 

au sens de l 'ar t icle 6 § 1 de la Conven t ion , dès lors q u e le Conse i l d 'E t a t 

c u m u l a i t des fonctions consul ta t ives et des fonctions j u r id i c t i onne l l e s . Ils 

a r t i cu la i en t é g a l e m e n t d ' a u t r e s griefs sur le t e r r a i n des ar t ic les 6 §§ 1 et 8 

de la Conven t i on et sous l 'angle de l 'ar t icle 1 du Protocole n" 1. 

4. Les r e q u ê t e s ont é té t r a n s m i s e s à la C o u r le 1 e r n o v e m b r e 1998, d a t e 

à laquel le le Protocole n° 11 à la Conven t i on est e n t r é en v igueur (ar t ic le 5 

§ 2 dud i t P ro toco le ) . 

5. Elles ont é t é a t t r i b u é e s à la p r e m i è r e sect ion de la C o u r (ar t ic le 52 

§ 1 du r è g l e m e n t ) , au sein de laque l le a alors é t é cons t i t uée la c h a m b r e 

c h a r g é e d 'en conna î t r e (ar t ic les 27 § 1 de la Conven t i on et 26 § 1 du 

r è g l e m e n t ) . Le 3 ma i 2001 , la c h a m b r e a déc idé de j o i n d r e les r e q u ê t e s , 

de c o m m u n i q u e r au G o u v e r n e m e n t le gr ief r e la t i f au m a n q u e d ' indé­

p e n d a n c e et d ' i m p a r t i a l i t é objective de la sect ion du c o n t e n t i e u x 

a d m i n i s t r a t i f du Consei l d 'E t a t (ar t ic le 54 § 2 b) du r è g l e m e n t ) et de 

d é c l a r e r les r e q u ê t e s i r recevables pour le su rp lus . 

6. Le 1" n o v e m b r e 2001, la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . L 'affaire est ainsi passée à la 

d e u x i è m e sect ion telle q u e r e m a n i é e (ar t ic le 52 § 1 du r è g l e m e n t ) . Le 

2 ju i l le t 2002, u n e c h a m b r e de ce t t e sec t ion composée de M. J . -P . Cos t a , 

M. A.B. Baka , M. G a u k u r J ö r u n d s s o n , M. K. J u n g w i e r t , M. V. Butkevych, 

M m e W. T h o m a s s e n et M. M. U g r e k h e l i d z e , j u g e s , ainsi q u e de M", L' S. Dollé , 

greffière de sect ion, s 'est dessais ie au profit de la G r a n d e C h a m b r e , 

a u c u n e des p a r t i e s ne s ' é t an t déc l a r ée opposée à pare i l des sa i s i s semen t 

(ar t ic les 30 de la C o n v e n t i o n et 72 du r è g l e m e n t ). 

7. La compos i t ion de la G r a n d e C h a m b r e a é té d é t e r m i n é e 

c o n f o r m é m e n t a u x disposi t ions de l 'ar t icle 27 §§ 2 et 3 de la Conven t i on 

et de l 'ar t icle 24 du r è g l e m e n t . 

8. R e q u é r a n t s et G o u v e r n e m e n t ont déposé des observa t ions écr i tes 

sur la recevabi l i té et sur le fond des r e q u ê t e s . Pa r a i l leurs , des 



A R R Ê T K L E Y N E T A U T R E S с. PAYS-BAS 129 

obse rva t ions ont é g a l e m e n t é té reçues des g o u v e r n e m e n t s i ta l ien et 

f rançais , q u e le p rés iden t avait au to r i sés à in t e rven i r d a n s la p r o c é d u r e 

écr i te (ar t ic les 36 § 2 de la Conven t i on et 61 § 3 du r è g l e m e n t ) . Les 

r e q u é r a n t s ont r épondu à ces obse rva t ions (ar t ic le 61 § 5 du r è g l e m e n t ) . 

9. U n e aud ience consac rée à la recevabi l i té et au fond de l 'affaire a 

eu l ieu en public au Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 

27 n o v e m b r e 2002 (ar t ic le 59 § 3 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 

M M . R.A.A. B O C K E R , m i n i s t è r e des Affaires é t r a n g è r e s , agent, 

E. D A A L D E R , p r o c u r e u r d 'E t a t , conseil, 

M m c s
 B . D R E X H A G E , m i n i s t è r e de l ' I n t é r i e u r 

et des Re la t ions avec le R o y a u m e , 

L . L I N G K E T O N , min i s t è r e de la J u s t i c e , 

W . W A R M E R D A . M , m in i s t è r e des T r a n s p o r t s , conseillères; 

pour les requérants 

M M . K . F . L E E N H O U T S , 

T . B A R K I I U Y S E N , conseils, 

M"1' C . F E N I J N , conseillère. 

Les r e q u é r a n t s M. van Duyn et M. R a y m a k e r s ont é g a l e m e n t ass is té à 

l ' aud ience . 

10. Le p ré s iden t de la C o u r a au to r i s é les r e p r é s e n t a n t s des 

r e q u é r a n t s à s ' exp r imer en n é e r l a n d a i s (ar t ic le 34 § 3 du r è g l e m e n t ) . La 

C o u r a e n t e n d u M. Bocker , M. D a a l d e r , M. L e e n h o u t s et M. B a r k h u y s e n . 

11. C o n f o r m é m e n t aux disposi t ions de l 'ar t icle 29 § 3 de la Conven t ion 

et de l 'ar t icle 54A § 3 du r è g l e m e n t , la C o u r a décidé d ' e x a m i n e r 

con jo in t emen t la recevabi l i té et le fond des r e q u ê t e s . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. Les r e q u é r a n t s 

Requête ri' 39343/98 

12. M. A.A. Kleyn est né en 1941 et rés ide à A s p e r e n . Il est d i r e c t e u r 

g é n é r a l de la société à r e sponsab i l i t é l im i t ée (besloten vennoolschap met 

beperkte aansprakelijkheid) Kleijn F inanc ie r ings - en L e a s e m a a t s c h a p p i j B.V. 
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et de la société à responsab i l i t é l imi tée E x p l o i t a t i e m a a t s c h a p p i j 
De Zeiving B.V. Il est é g a l e m e n t p rop r i é t a i r e du r e s t a u r a n t « D e 
G o u d r e i n e t ». 

Requête n" 39651/98 

13. M e t t l e r To l edo B.V. est une société à responsab i l i t é l imi tée . Ses 
locaux sont s i tués à Tie l . 

V a n H e l d e n Rec l ame-Ar t i ke l en B.V. est une société à r e sponsab i l i t é 

l imi tée . Ses locaux sont s i tués à Tie l . Ses d i r e c t e u r s g é n é r a u x , 

M. A. van H e l d e n et M""' C .H . van H e l d e n - S c h i m m e l , qui sont tous deux 

nés en 1946, h a b i t e n t non loin des locaux de la société . 

G r a s s h o p p e r R e c l a m e est u n e société en n o m collectif (vennootschap 

onder firma) de droi t n é e r l a n d a i s . Ses locaux sont s i tués à Tie l . Ses 

d i r e c t e u r s g é n é r a u x , M . A. H o u g e e et M"" O.L. H o u g e e - v a n Frankfoor t , 

qui sont nés en 1947 et en 1948 r e s p e c t i v e m e n t , vivent au-dessus des 

locaux de la socié té . 

M . C . G c r r i t s e B.V. est une socié té à responsab i l i t é l imi tée . Ses locaux 
sont s i tués à Tie l . 

T e x s h o p B.V. est u n e société à responsab i l i t é l imi tée . Ses locaux sont 
s i tués à Tie l . 

R e s t a u r a n t De Be tuwe B.V. est u n e société à responsab i l i t é l imi tée . 
Elle gè re un r e s t a u r a n t à Tiel . 

M a a s g l a s B.V. est u n e société à r e sponsab i l i t é l imi tée . Ses locaux sont 
s i tués à Tie l . 

M. C.M. van Burk , qui est né en 1953, explo i te u n e s ta t ion-service 

s i tuée su r l ' a u t o r o u t e A15 , p rès de M e t e r e n . 

Kuwai t P e t r o l e u m ( N e d e r l a n d ) B.V. est une société à responsab i l i t é 

l imi tée é tabl ie à R o t t e r d a m . Elle est p r o p r i é t a i r e de la s ta t ion-service 

gé r ée p a r M. van B u r k . 

S te rk Techn i sch Adv ie sbu reau B.V. est u n e société à responsab i l i t é 
l imi tée . Ses locaux sont s i tués à Spijk. 

Kleijn F inanc i e r ings - en L e a s e m a a t s c h a p p i j B.V. et Exp lo i t a t i e ­

m a a t s c h a p p i j De Zeiving B.V. sont des sociétés à responsab i l i t é l imi tée 

qui sont cop rop r i é t a i r e s - avec M"" C . J .P . Kleijn, M m e P .M. Kleijn 

et M""' C . J . Kleijn, qu i sont nées en 1936, en 1970 et e n 1978 

r e s p e c t i v e m e n t - de p lus ieurs t e r r a i n s l ongean t l ' au to rou t e A15, et elles 

possèden t é g a l e m e n t des p a r t s d a n s le r e s t a u r a n t « De G o u d r e i n e t », s i tué 

su r l 'un des t e r r a i n s . 

Requête ri" 43147/98 

14. M. M.A.J .E . R a y m a k e r s et M m t ' P .W.N. R a y m a k e r s - S p r e e u w e n b e r g , 

qui sont nés en 1956 et en 1959 r e s p e c t i v e m e n t , r é s iden t à Kerk -Avezaa th . 
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Requête n" 46664/99 

15. M. A . J . T h . B e r n d s e n et M""' B.A.G. B e r n d s e n - W e z e n d o n k sont nés 

en 1950 et en 1952 r e s p e c t i v e m e n t et ils r és iden t à Groes sen . 

M. P. B u n s c h o t e n est né en 1955 et il rés ide à Herve ld . 

M. W.F . van Duyn est né en 1962 et il rés ide à I Jzendoorn . 

M . C . J . H a n h a r t es t né en 1938 e t il rés ide à Tie l . 

M . J . H . Kardo l est né en 1938 et il rés ide à M e t e r e n . 

M. C. de Kreij est né en 1948 et il rés ide à G i e s s e n b u r g . 

M. G . J . van Len t est né en 1944 et il rés ide à O c h t e n . 

M""' G. van Len t -de Kroon est née en 1910 et elle rés ide à Ech te ld . 

M. S.J.B.A. P o m p e n est né en 1963 et il rés ide à Tie l . 

T a k e l - en Berg ingsbedr i j f H a n h a r t est u n e société civile (maatschap) 

don t les m e m b r e s sont M. C . J . H a n h a r t et M. S.J.B.A. P o m p e n . Ses 

locaux sont s i tués à Tie l . 

M"" C .M.M. W e n n e k e s est née e n 1949 e t elle rés ide à H e r v e l d . 

M. M. Witvl ie t est né en 1944 et il rés ide à K e s t e r e n . 

B. Le c o n t e x t e f a c t u e l 

16. Le t e r r i to i re des Pays-Bas inclut les e s tua i r e s du Rh in , de la Meuse 

et de l 'Escaut , qu i se j e t t e n t d a n s la m e r du Nord au niveau ou à p rox imi t é 

de la ville de R o t t e r d a m . C e s trois fleuves sont depu i s l o n g t e m p s uti l isés 

pour le t r a n s p o r t de m a r c h a n d i s e s à d e s t i n a t i o n et en p rovenance d 'une 

g r a n d e p a r t i e de l ' i n t é r i eu r des t e r r e s du nord-oues t et d u c e n t r e d e 

l 'Europe , en par t i cu l ie r de la g r a n d e région indus t r ie l l e s i tuée sur les 

rives de la R u h r , en A l l e m a g n e . Au fil des siècles, ce t t e s i tua t ion 

g é o g r a p h i q u e a p e r m i s aux Pays-Bas de deven i r l 'une des plus g r a n d e s 

p l aques t o u r n a n t e s e u r o p é e n n e s en m a t i è r e de t r a n s p o r t , le por t de 

R o t t e r d a m et l ' aé ropor t de Schiphol , s i tué p rès d ' A m s t e r d a m , é t a n t 

devenus d ' i m p o r t a n t s poin ts de t r ans i t pour les m a r c h a n d i s e s . 

17. Ces d e r n i è r e s a n n é e s , la croissance é c o n o m i q u e mond ia l e , 

l ' ouver tu re des f ront iè res e n t r e les pays de l 'Union e u r o p é e n n e et 

l ' ouve r tu re des pays de l 'Europe c e n t r a l e et o r i en t a l e au c o m m e r c e 

e x t é r i e u r ont e n t r a î n é une a u g m e n t a t i o n de la q u a n t i t é de m a r c h a n d i s e s 

t r a n s p o r t é e s à t r ave r s les Pays-Bas et, en conséquence , u n e hausse de la 

dens i t é du trafic. 

18. Depu i s les a n n é e s 80, le vo lume des biens t r a n s p o r t é s pa r voie 

navigable i n t é r i e u r e , pa r rail ou pa r p ipe l ine est r es té g l o b a l e m e n t 

s tab le . C 'es t e s s en t i e l l emen t le t r a n s p o r t r ou t i e r qui a absorbé l ' augmen­

ta t ion . C e t t e s i t ua t ion s ' expl ique p a r di f férents fac teurs , tels q u e la plus 

g r a n d e disponibi l i té et la facilité d 'u t i l i sa t ion du r é seau rou t i e r p a r 

r appor t aux voies fe r rées e t aux voies navigables et le fait q u e les 

en t r ep r i s e s ont de plus en plus t e n d a n c e à se faire l ivrer les m a t i è r e s 
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p r e m i è r e s ou les p rodu i t s semi-finis au fur et à m e s u r e de leurs besoins , 

p lu tô t q u e de cons t i t ue r des s tocks. 

19. Au d é b u t des a n n é e s 90, le g o u v e r n e m e n t a déc idé de suivre u n e 

pol i t ique de m a i n t i e n et d ' a m é l i o r a t i o n de la compét i t iv i t é du por t de 

R o t t e r d a m c o m m e p r e m i e r por t e u r o p é e n d ' e n t r é e et de sor t ie p a r 

r a p p o r t à ses p r inc ipaux c o n c u r r e n t s , H a m b o u r g , Anvers , Le H a v r e , 

Marse i l l e e t Londres . P a r a l l è l e m e n t , on a j u g é essent ie l de p r é v e n i r e t , si 

possible , de r édu i r e l ' e n g o r g e m e n t des rou tes et la d é g r a d a t i o n de 

l ' e n v i r o n n e m e n t . 

C. Le pro je t d e lo i s u r la p l a n i f i c a t i o n d e s i n f r a s t r u c t u r e s de 

t r a n s p o r t (Tracéwet) e t l e s av is c o n s u l t a t i f s d u C o n s e i l d'Etat 

20. Le V ju i l l e t 1991, la Re ine , su r la proposi t ion du m i n i s t r e des 

T r a n s p o r t s et des C o m m u n i c a t i o n s (Verkeer en Waterstaal) et du m i n i s t r e 

du L o g e m e n t , de l ' A m é n a g e m e n t du t e r r i t o i r e et de l ' E n v i r o n n e m e n t 

(Volkshuisvesting, Ruimtelijke Ordening en Milieubeheer), soumi t au Consei l 

d 'E t a t pour avis, c o n f o r m é m e n t à l 'ar t icle 15 de la loi su r le Consei l 

d 'E t a t (Wet op de Raad van State), u n projet de loi sur la planif icat ion des 

i n f r a s t ruc tu r e s de t r a n s p o r t . 

21 . Ce t ex te visait à é tab l i r un cadre législat if pour la planif icat ion, au 

n iveau sup ra r ég iona l , des nouvel les g r a n d e s in f r a s t ruc tu re s de t r a n s p o r t 

( rou te s , voies fer rées , c a n a u x ) et des modif ica t ions i m p o r t a n t e s aux infra­

s t r u c t u r e s de t r a n s p o r t e x i s t a n t e s en vue de simplif ier les p r o c é d u r e s 

g a r a n t i s s a n t la coopéra t ion des collectivités provincia les , rég iona les et 

locales dont le t e r r i t o i r e r i squa i t d ' ê t r e affecté. Il t enda i t é g a l e m e n t à 

c o n c e n t r e r les voies de recours d e telle sor te q u ' u n recours u n i q u e pû t 

ê t r e formé con t r e une décis ion du g o u v e r n e m e n t cen t r a l et t o u t e s les 

décis ions connexes des a d m i n i s t r a t i o n s s u b o r d o n n é e s , et à m e t t r e ainsi 

fin à la nécess i té d ' u n e p lu ra l i t é de voies de recours , devant les 

j u r id i c t ions o rd ina i r e s et devan t le Consei l d 'E t a t , con t re les décis ions et 

proje ts des a d m i n i s t r a t i o n s d é c e n t r a l i s é e s . 

22. Le Consei l d 'E t a t t r a n s m i t son avis consu l ta t i f au g o u v e r n e m e n t le 

9 d é c e m b r e 1991. Le p a r a g r a p h e in t roduc t i f en é ta i t ainsi l ibel lé : 

« L e C o n s e i l d ' E t a t pe rço i t p a r f a i t e m e n t les p r o b l è m e s q u e les s i g n a t a i r e s d u projet 

de loi s u r la p l a n i f i c a t i o n d e s i n f r a s t r u c t u r e s d e t r a n s p o r t e n t e n d e n t r é s o u d r e . Le t e x t e 

c o n c e r n e d e s p r o j e t s q u i son t s o u v e n t c o n s i d é r a b l e s , t e c h n i q u e m e n t c o m p l e x e s et 

c o û t e u x . L o r s q u e l 'on e x a m i n e ces p r o j e t s , il y a l ieu de p r e n d r e e n c o m p t e les i n t é r ê t s 

d i v e r s et i m p o r t a n t s r e l a t i f s a u t r a f i c et a u t r a n s p o r t , à la s é c u r i t é r o u t i è r e , à l ' a m é n a g e ­

m e n t d u t e r r i t o i r e et à l ' e n v i r o n n e m e n t , m a i s il es t s o u h a i t a b l e q u e les p r o j e t s e n 

q u e s t i o n p u i s s e n t e n o u t r e b é n é f i c i e r d u s o u t i e n le p l u s l a r g e p o s s i b l e d e la p o p u l a t i o n . 

Le p r o c e s s u s d é c i s i o n n e l a c t u e l - q u i c o m p o r t e l ' é t a b l i s s e m e n t p a r d e s o r g a n e s n o n 

lég i s la t i f s d ' u n t r a c é , à la s u i t e d e q u o i son t p r i s e s , clans le seu l r e s p e c t de la p r o c é d u r e 

a p p l i c a b l e e n m a t i è r e d ' a m é n a g e m e n t d u t e r r i t o i r e , d e s d é c i s i o n s d é f i n i t i v e s c o n t r e 
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l e s q u e l l e s d e s r e c o u r s p e u v e n t être f o r m é s d e v a n t u n j u g e - p e u t p r e n d r e b e a u c o u p de 

t e m p s . D e s u r c r o î t , l o r s q u e t o u t e u n e s é r i e d ' o r g a n e s p r o v i n c i a u x et m u n i c i p a u x son t 

i m p l i q u é s , le p r o c e s s u s d é c i s i o n n e l se d i s p e r s e s u r p l u s i e u r s p l a n s d e s e c t e u r s r é g i o n a u x 

e t l o c a u x . A u s s i le C o n s e i l d ' E t a t p a r t a g e - t - i l l e s p r é o c c u p a t i o n s d u g o u v e r n e m e n t 

c o n c e r n a n t les p r o b l è m e s e x p o s é s . Il e x a m i n e r a c i - d e s s o u s si, d ' a p r è s lui , les 

p r o p o s i t i o n s fa i t es son t d e n a t u r e à s u f f i s a m m e n t c o n t r i b u e r , e n p r a t i q u e , à r é s o u d r e 

les p r o b l è m e s e t si les i n c o n v é n i e n t s q u ' e l l e s i m p l i q u e n t son t a c c e p t a b l e s . » 

23 . D a n s la su i t e d u t e x t e , le Conse i l d 'E t a t re levai t n o t a m m e n t 

l ' absence de déla i c o n t r a i g n a n t pour les a u t o r i t é s admin i s t r a t i ve s et se 

disai t non e n t i è r e m e n t convaincu q u ' e n cas d ' adop t ion du nouveau projet 

la p r o c é d u r e p révue pa r le t ex te sera i t r é e l l emen t plus r ap ide q u e le 

c u m u l d e s d i f fé ren tes p r o c é d u r e s nécessa i res j u s q u ' a l o r s . Il e s t i m a i t en 

o u t r e q u e le nouveau projet de loi c réa i t d e l ' i nce r t i tude aux n iveaux 

infér ieurs de l ' a d m i n i s t r a t i o n (provinces , w a t e r i n g u e s et c o m m u n e s ) en 

c o n t o u r n a n t les s t r u c t u r e s de ces o r g a n e s c o m p é t e n t e s en m a t i è r e 

d ' a m é n a g e m e n t du t e r r i t o i r e et q u e les i n t é r ê t s l ég i t imes d e s pa r t i ­

cul iers n ' ava ien t pas é t é su f f i samment pris en c o m p t e . Il concluai t q u e la 

res t r ic t ion cons idérab le de la p ro tec t ion j u r i d i q u e q u ' i m p l i q u a i t le t e x t e 

cons t i tua i t une object ion i m p o r t a n t e au nouveau projet . 

24. Le point 8 de l 'avis é t a i t ainsi libellé : 

« A y a n t t e r m i n é l ' e x a m e n d e la p r o t e c t i o n j u r i d i q u e o r g a n i s é e p a r ce p r o j e t , le 

C o n s e i l d ' E t a t e s t e n m e s u r e d e d i r e q u ' i l a d e s o b j e c t i o n s s é r i e u s e s à f o r m u l e r à 

l ' c n c o n t r e d e la s o u s t r a c t i o n d e la d é t e r m i n a t i o n d e s t r a c é s [tracévaslstelling] a u x 

c o n s i d é r a t i o n s g é n é r a l e s d ' a m é n a g e m e n t d u t e r r i t o i r e ; il s o u h a i t e n é a n m o i n s fa i re 

o b s e r v e r q u e si on la i sse d e c ô t é le p r o b l è m e a b o r d é s o u s le po in t 2 ( l o n g u e u r d u 

p r o c e s s u s d é c i s i o n n e l p r é v u p a r le p r o j e t ) , il a p p a r a î t q u e les o b j e c t i o n s s é r i e u s e s 

é v o q u é e s c i - d e s s u s r e v ê t i r a i e n t m o i n s d ' i m p o r t a n c e si le p ro j e t ne se r a p p o r t a i t q u ' à 

d e s t r a c é s d ' u n e i m p o r t a n c e ( s u p r a ) n a t i o n a l e t e l l e m e n t e x c e p t i o n n e l l e q u ' i l s e r a i t 

n a t u r e l l e m e n t c l a i r p o u r t o u t u n c h a c u n q u e d a n s le c a s c o n c e r n é les i n t é r ê t s 

p r o v i n c i a u x , r é g i o n a u x et l ocaux d o i v e n t c é d e r le p a s . D a n s c e t t e h y p o t h è s e , les t r a c é s 

visés à l ' a r t i c l e 2 4 b d e v r a i e n t ê t r e e x p l i c i t e m e n t m e n t i o n n é s d a n s le p ro j e t . Il 

c o n v i e n d r a i t d e r e c o n s i d é r e r le p ro j e t d a n s c e t t e p e r s p e c t i v e . » 

25. Le Consei l d 'E t a t énonçai t p lus ieurs sugges t ions visant à 

a m é l i o r e r la r édac t ion du t ex t e avant sa t r ansmis s ion au P a r l e m e n t . Il 

concluai t c o m m e suit : 

« L e C o n s e i l d ' E t a l v o u s conse i l l e d e ne p a s e n v o y e r c e p r o j e t à la C h a m b r e b a s s e d e s 

E t a t s g é n é r a u x a v a n t q u e les o b s e r v a t i o n s c i - d e s s u s a i e n t é t é p r i s e s e n c o m p t e . » 

26. Le min i s t r e des T r a n s p o r t s et des C o m m u n i c a t i o n s et le min i s t r e 

du L o g e m e n t , de l ' A m é n a g e m e n t du t e r r i t o i r e et de l ' E n v i r o n n e m e n t 

a d r e s s è r e n t l eu r r é p o n s e au Conse i l d ' E t a t le 28 j a n v i e r 1992. En ce qu i 

conce rne les d o u t e s e x p r i m é s p a r celui-ci sur la ques t i on de savoir si 

la nouvel le p r o c é d u r e sera i t s e n s i b l e m e n t plus brève q u e l ' anc ienne , 

ils re leva ien t qu ' i l p o u r r a i t falloir b e a u c o u p de t e m p s pour ob ten i r la 

coopéra t ion des collectivités locales. Ils p réc i sa ien t pa r a i l leurs q u e 
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celles-ci é t a i en t associées à tous les s t ades de la p r o c é d u r e , pu i squ 'e l l es 

é t a i e n t in fo rmées e t consu l t ées en fonction des n é c e s s i t é s ; s'il devai t 

s ' avérer nécessa i re de forcer l eu r coopéra t ion , ce sera i t fait au s t a d e 

final, celui de l ' a r r ê t é de t r acé . Ils a jou ta ien t q u e la p ro tec t ion j u r i d i q u e 

des i n t é r ê t s l ég i t imes des pa r t i cu l i e r s se t rouvai t su f f i s amment g a r a n t i e 

pa r la possibi l i té de fo rmer un recours u n i q u e , fondé su r des motifs 

j u r i d i q u e s , c o n t r e l ' a r r ê t é de t r acé . 

27. Q u a n t au pas sage de leur r éponse consacré aux observa t ions 

fo rmulées au poin t 8 d e l 'avis d u Conse i l d ' E t a t , il é t a i t ainsi libellé : 

« A v e c l ' a p p r o b a t i o n d u C o n s e i l d e s m i n i s t r e s ( d é c i s i o n d u 24 j a n v i e r 1992) , n o u s 

a v o n s d é c i d é d ' i n t é g r e r d a n s le t e x t e d e s r è g l e s s é p a r é e s p o u r les g r a n d s p r o j e t s 

d ' i m p o r t a n c e n a t i o n a l e . D a n s c e t t e p e r s p e c t i v e , les r è g l e s t r a n s i t o i r e s v i s é e s à 

l ' a r t i c l e 2 4 b se c o n c e n t r e r o n t s u r la l igne f e r r o v i a i r e à g r a n d e v i t e s s e e t s u r la l i g n e d e 

la B e t u w e . Le t e x t e o r i g i n a l d e l ' a r t i c l e 2 4 b , q u i ava i t é t é i n c o r p o r é e x c l u s i v e m e n t e n 

v u e d e c e s p r o j e t s , p e u t m a i n t e n a n t ê t r e s u p p r i m é p u i s q u ' u n e d i s p o s i t i o n d i s t i n c t e s e r a 

c o n s a c r é e à c eux -c i . D è s lors q u ' a v e c l ' i n t é g r a t i o n d e la p r o c é d u r e s p é c i a l e p o u r les 

g r a n d s p r o j e t s et d e s r è g l e s t r a n s i t o i r e s é v o q u é e s c i - d e s s u s le p ro j e t d e v r a e n c o r e ê t r e 

a m e n d é , n o u s e s t i m o n s s o u h a i t a b l e de c o n s u l t e r le C o n s e i l d ' E t a t s u r cet a s p e c t d u 

t e x t e . Les a m e n d e m e n t s à ce lu i -c i s e r o n t d o n c s o u m i s p o u r avis a u C o n s e i l d ' E t a t s o u s 

la f o r m e d ' u n r e l e v é m i n i s t é r i e l de m o d i f i c a t i o n s . » 

28. Le min i s t r e des T r a n s p o r t s et des C o m m u n i c a t i o n s a p p o r t a u n e 

série de modif ica t ions au pro je t à la l u m i è r e d e s c r i t iques fo rmulées pa r 

le Consei l d 'E t a t . Les a m e n d e m e n t s furent soumis à ce d e r n i e r p o u r avis 

le 6 février 1992. 

29. D a n s son avis consu l ta t i f du 8 ma i 1992, le Conse i l d 'E t a t cons idéra 
n o t a m m e n t qu ' i l é t a i t : 

« ( . . . ) s o u h a i t a b l e d ' i n d i q u e r à l ' a r t i c l e 2 4 g q u e l e s n o t i o n s d e « l i g n e f e r r o v i a i r e à 

g r a n d e v i t e s s e » e t d e « l i g n e d e la B e t u w e » se r a p p o r t e n t à d e s c o n n e x i o n s 

[ f e r r o v i a i r e s ] d é t e r m i n é e s e n t r e d e s l i e u x n o m m é m e n t d é s i g n é s » . 

30 . La r é p o n s e min i s t é r i e l l e du 19 m a i 1992 à c e t t e r e c o m m a n d a t i o n 
est ainsi l ibellée : 

« C e t avis a é t é suivi . Il es t à p r é s e n t i n d i q u e à l ' a r t i c l e 2 4 g q u e p a r l igne f e r r o v i a i r e à 

g r a n d e v i t e s s e o n e n t e n d la l igne A m s t e r d a m - R o t t e r d a m - f r o n t i è r e b e l g e et q u e p a r 

l igne [ f e r rov i a i r e ] de la B e t u w e o n e n t e n d la l igne R o t t c r d a m - Z e v e n a a r . » 

3 1 . Le g o u v e r n e m e n t soumi t ensu i t e le projet à la C h a m b r e basse 

(Tweede Kamer) du P a r l e m e n t , c o n j o i n t e m e n t avec l 'avis consu l ta t i f du 

Conse i l d 'E t a t et les c o m m e n t a i r e s min i s té r i e l s . La loi sur la p lani­

fication des i n f r a s t r u c t u r e s de t r a n s p o r t e n t r a finalement en v igueur le 

1" j a n v i e r 1994. Elle ne c o m p o r t e a u c u n e m e n t i o n spécif ique de la l igne 

ferroviaire à g r a n d e v i tesse ni de la l igne ferrovia i re de la B e t u w e m a i s 

prévoit une p r o c é d u r e spécia le pour les p ro je t s d ' e n v e r g u r e na t i ona l e . 
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D. Le p r o c e s s u s d e p l a n i f i c a t i o n d e la l i g n e f e r r o v i a i r e d e la 

B e t u w e 

1. Les phases préparatoires 

32. U n e voie de c h e m i n de fer connue sous le n o m de Betuwelijn (ligne 

de la B e t u w e ) relie la ville de R o t t e r d a m à celle d 'Els t en t r a v e r s a n t la 

rég ion de la B e t u w e (dé l imi tée p a r le Rh in , le Lek et le W a a l ) . 

Au jou rd 'hu i c o m m e hier elle est p r i n c i p a l e m e n t ut i l isée pour le 

t r a n s p o r t d e pa s sage r s et fonct ionne à p e r t e . Dès 1985, u n e commiss ion 

g o u v e r n e m e n t a l e s u g g é r a de la réaf fec ter au seul t r a n s p o r t de 

m a r c h a n d i s e s en la p ro longean t j u s q u ' à la ville de Z e v e n a a r et en la 

r a c c o r d a n t au r é seau ferroviaire a l l e m a n d . U n e é t u d e c o m m a n d é e par 

les C h e m i n s de fer n é e r l a n d a i s (Nederlandse Spoorwegen - c i -après «les 

N .S . ») et publ iée en 1991 conclut q u e l ' impac t su r l ' e n v i r o n n e m e n t sera i t 

i naccep tab le et q u e la capac i t é de la l igne sera i t insuff isante . 

33. Le g o u v e r n e m e n t re je ta donc l ' idée, p r é fé ran t é t u d i e r la possibil i té 

de cons t ru i r e le long de l ' a u t o r o u t e A15 une nouvel le voie d e c h e m i n d e fer 

à t r ave r s la Be tuwe qui p o r t e r a i t le nom de «Betuweroute». Les N.S . furent 

invités à é tab l i r u n e é t u d e d ' impac t sur l ' e n v i r o n n e m e n t (milieu-

ejfectrapportage). 

2. La décision directrice d'aménagement partie 1 

34. Le 16 avril 1992, le m i n i s t r e des T r a n s p o r t s et des C o m m u n i ­

ca t ions et le m i n i s t r e du L o g e m e n t , d e l ' A m é n a g e m e n t d u t e r r i t o i r e e t 

de l ' E n v i r o n n e m e n t p r é s e n t è r e n t con jo in t emen t le p r e m i e r proje t de la 

décision d i rec t r i ce d ' a m é n a g e m e n t (Planologische Kernsbeslissing), au sens 

de l 'a r t ic le 2a de la loi su r l ' a m é n a g e m e n t d u t e r r i t o i r e (Wet op de 

Ruimtelijke Ordening), décis ion qui fut appe lée pa r la sui te «décis ion 

d i rec t r i ce d ' a m é n a g e m e n t p a r t i e 1». L ' é t u d e d ' i m p a c t su r l ' envi ronne­

m e n t é tab l ie pa r les N.S . fut a n n e x é e à ce d o c u m e n t . C o n f o r m é m e n t à 

l 'ar t icle 2a de la loi sur l ' a m é n a g e m e n t du t e r r i t o i r e tel qu ' i l é ta i t alors 

appl icab le , elle fut ouve r t e à la consu l t a t ion pub l ique a p r è s que 

l ' annonce en eut é té faite dans le J o u r n a l officiel (Staatscouranl) des Pays-

Bas et les m é d i a s . T o u t e p e r s o n n e in t é r e s sée pouvai t faire p a r t de son 

point de vue . Le déla i fixé à cet effet exp i ra i t le 27 ju i l l e t 1992. Plus de 

1 800 réac t ions furent recuei l l ies . 

35 . Le 31 aoû t 1992, le m i n i s t r e n é e r l a n d a i s des T r a n s p o r t s et des 

C o m m u n i c a t i o n s s igna un accord avec son homologue a l l e m a n d , le 

min i s t r e fédéral des T r a n s p o r t s , en vue du r e n f o r c e m e n t de la coopé­

ra t ion des deux pays en m a t i è r e de c o m m u n i c a t i o n s ferroviaires 

t r ans f ron ta l i è r e s . L 'accord prévoyai t n o t a m m e n t - sous réserve q u e les 

p r o c é d u r e s p resc r i t e s p a r la légis la t ion n a t i o n a l e fussent m e n é e s à leur 

t e r m e - la cons t ruc t ion d ' une nouvel le voie de c h e m i n de fer de 
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R o t t e r d a m à la f ront ière a l l e m a n d e via Z e v e n a a r . Deux pas sages de 

f ront ière é t a i en t p r é v u s : le p r e m i e r à O l d e n z a a l / B a d B e n t h e i m et le 

second à V c n l o / K a l d e n k i r c h e n . L 'accord prévoyait é g a l e m e n t l ' adopt ion 

de m e s u r e s a n a l o g u e s du côté a l l e m a n d et é tab l i ssa i t u n échéanc ie r . 

3. La décision directrice d'aménagement partie 2 

36. Le 18 avril 1993, le g o u v e r n e m e n t pub l ia u n d o c u m e n t in t i tu lé 

«Reacties op de Ontwerp Planologische Kernbeslissing Betuweroute » (Réac t ions à 

la décision d i rec t r ice d ' a m é n a g e m e n t re la t ive à la l igne de la B e t u w e ) . 

Celui-ci p r é s e n t a i t à la fois une syn thèse des réac t ions à la décis ion 

d i rec t r ice d ' a m é n a g e m e n t p a r t i e 1 envoyées pa r des pa r t i cu l i e r s et les 

r é s u l t a t s de consu l t a t ions et d iscussions m e n é e s avec les collect ivi tés 

locales, pa r e x e m p l e les provinces , les c o m m u n e s et les w a t e r i n g u e s . Les 

avis respect i fs de la C o m m i s s i o n g e r m a n o - n é e r l a n d a i s e pour l ' a m é n a g e ­

m e n t du t e r r i to i r e (Nederlands-Duitse Commissie voor de Ruimtelijke Ordening), 

de la C o m m i s s i o n c h a r g é e des é t u d e s d ' impac t sur l ' e n v i r o n n e m e n t 

(Commissie milieu-ejjectrapportage), du Consei l consu l ta t i f pour l ' a m é n a g e ­

m e n t du t e r r i t o i r e (Raad van Advies voor de Ruimtelijke Ordening) et de 

l ' O r g a n e de c o n c e r t a t i o n des i n f r a s t ruc tu re s de t r a n s p o r t (Overlegorgaan 

Verkeersinjrastrucluur) figuraient é g a l e m e n t d a n s ce d o c u m e n t , appe lé plus 

t a r d décis ion d i rec t r i ce d ' a m é n a g e m e n t p a r t i e 2. 

4. La décision directrice d'aménagement partie 3 et partie 3A 

37. Le 18 mai 1993, le g o u v e r n e m e n t pub l ia son avis sur le projet de 

ligne de la Be tuwe et le t r a n s m i t à la C h a m b r e basse du P a r l e m e n t pour 

a p p r o b a t i o n . Ce d o c u m e n t devint connu sous le n o m de décision d i rec t r i ce 

d ' a m é n a g e m e n t pa r t i e 3. A p r è s dé l ibé ra t ions , la C h a m b r e basse du 

P a r l e m e n t renvoya le d o c u m e n t au g o u v e r n e m e n t avec des observa t ions . 

38 . Le g o u v e r n e m e n t a p p o r t a c e r t a i n e s modif ica t ions au projet . Le 

t ex t e a m e n d é , qui devin t connu u l t é r i e u r e m e n t sous le nom de décision 

d i rec t r ice d ' a m é n a g e m e n t p a r t i e 3A, fut soumis à la C h a m b r e basse du 

P a r l e m e n t le 14 d é c e m b r e 1993 pour a p p r o b a t i o n . 

5. La décision directrice d'aménagement partie 4 

39. La décision d i rec t r ice d ' a m é n a g e m e n t p a r t i e 3A fut app rouvée pa r 

la C h a m b r e basse d u P a r l e m e n t le 22 d é c e m b r e 1993, puis p a r la 

C h a m b r e h a u t e (Eerste Kamer) le 12 avril 1994. Elle e n t r a en v i g u e u r 

ap rès sa publ ica t ion au J o u r n a l officiel née r l anda i s le 27 ma i 1994, et elle 

devint p lus t a rd c o n n u e sous le nom de décision d i rec t r i ce d ' a m é n a g e m e n t 

pa r t i e 4. 
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40. Elle c o m p o r t a i t un exposé des motifs exp l iquan t p o u r q u o i le 

g o u v e r n e m e n t j u g e a i t la nouvelle l igne de la Be tuwe nécessa i re et 

j u s t i f i an t les choix effectués. Il y é t a i t précisé q u e le p r e m i e r por t des 

Pays-Bas , R o t t e r d a m , et l ' aé ropor t de Schiphol desse rva ien t à p r é sen t la 

plus g r a n d e p a r t i e du con t inen t e u r o p é e n et q u e l ' acc ro i s sement du 

vo lume des t r a n s p o r t s ne pouvai t pas ê t r e abso rbé en to ta l i t é p a r la 

c i rcu la t ion sur les voies navigables i n t é r i e u r e s . D e plus , u n e g r a n d e 

pa r t i e de l ' i n té r i eur du c o n t i n e n t e u r o p é e n ne pouvai t pas ê t r e desservie 

p a r les voies navigables . Le trafic rou t i e r , r e l a t i v e m e n t cher , non r en t ab l e 

su r les longues d i s t ances et pré judic iable à l ' e n v i r o n n e m e n t , ne pouvai t 

ê t r e la seule solut ion env i sageab le . Pa r a i l leurs , d a n s de n o m b r e u x 

t e r r i t o i r e s d ' E u r o p e o r i en t a l e , l ' i n f r a s t ruc tu re ferroviaire é t a i t plus 

déve loppée et m i e u x e n t r e t e n u e q u e le r é seau rou t i e r . 

4 1 . D ' a u t r e s pays e u r o p é e n s , don t l 'A l l emagne , la F r a n c e et les pays 

a lp ins , ef fectuaient d ' i m p o r t a n t s i nves t i s semen t s d a n s les c h e m i n s de fer 

afin d ' a l l ége r le trafic rou t i e r . L 'A l l emagne s 'é ta i t e n g a g é e à r accorder 

son r é seau ferroviaire à la ligne de la B e t u w e et m e t t r a i t cet e n g a g e m e n t 

en œ u v r e dès q u e la décision de cons t ru i r e la l igne sera i t pr ise . Les 

pol i t iques de t r a n s p o r t é l aborées par la C o m m u n a u t é économique 

e u r o p é e n n e prévoyaien t é g a l e m e n t la c réa t ion de nouvel les voies de 

c h e m i n de fer. 

42. L 'exposé des motifs con tena i t un r é s u m é des é t u d e s - complé­

m e n t a i r e s à celles e n t r e p r i s e s p a r les N.S . en 1991 - c o m m a n d é e s par le 

g o u v e r n e m e n t , à savoir u n e é t u d e sur les conséquences mac ro ­

é c o n o m i q u e s et sociales du proje t , réa l i sée p a r Kn igh t W e n d l i n g , et 

une analyse m i c r o é c o n o m i q u e , effectuée pa r McKinsey . T o u t e s d e u x 

conc lua ien t à la r en t ab i l i t é de la ligne de la B e t u w e . Elles furent 

e x a m i n é e s pa r le B u r e a u c e n t r a l du p lan (Centraal Planbureau). Les 

r é s u l t a t s de ce t t e éva lua t ion furent é g a l e m e n t publ iés sous forme de 

r é s u m é . Le g o u v e r n e m e n t e s t i m a que , m a l g r é leur c a r a c t è r e un peu plus 

r é se rvé , les conclusions du B u r e a u cen t r a l du plan p e r m e t t a i e n t elles aussi 

de conclure à la viabil i té du proje t . 

43 . L 'exposé des motifs envisageai t d ' au t r e s opt ions , telle celle 

cons i s t an t à accro î t re la capac i t é d ' une ligne de c h e m i n de fer ex i s t an te 

a l lan t de R o t t e r d a m à Venlo à t ravers la province mér id iona l e du Nord-

B r a b a n t et r e jo ignan t ensu i t e l 'Al lemagne (la «Brabantroute »), qui é ta i t à 

l ' époque p r inc ipa l emen t ut i l isée pour le t r an spo r t de passager s , et à 

l ' adap t e r au t r a n s p o r t de m a r c h a n d i s e s . C e t t e solution avait dû ê t r e 

éca r t ée au mot i f qu 'e l l e a u r a i t exigé la cons t ruc t ion de deux voies 

s u p p l é m e n t a i r e s . De plus, la dens i té u rba ine le long de la ligne du B r a b a n t 

é t a n t t rois à q u a t r e fois plus élevée q u e le long du t racé de la ligne de la 

Be tuwe , ce t t e op t ion a u r a i t causé des p rob lèmes graves et inacceptables . 

44. Des solut ions a u t r e s q u e le fret ferroviaire qu i ava ien t é t é 

s u g g é r é e s ap rè s l ' ouve r tu re à la consu l t a t i on pub l ique de la décision 
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d i rec t r i ce d ' a m é n a g e m e n t pa r t i e 1 ava ien t é g a l e m e n t dû ê t r e r epoussées , 

c o m p t e t e n u de la nécess i té de c o n n e c t e r l ' i n f r a s t ruc tu re ferroviaire 

e x i s t a n t e au r e s t e de l 'Europe . Les a u t o r i t é s c o m p é t e n t e s ava ien t 

n é a n m o i n s r econnu l ' i m p o r t a n c e de la nav iga t ion fluviale et s ' é t a i en t 

e n g a g é e s à poursu iv re le d é v e l o p p e m e n t des ins ta l l a t ions p o r t u a i r e s 

i n t é r i e u r e s , aux Pays-Bas c o m m e en A l l e m a g n e . 

45 . D ' a u t r e s m é t h o d e s de cons t ruc t ion de la voie fe r rée ava ien t é té 

suggé rées d a n s le si l lage de la décision d i rec t r i ce d ' a m é n a g e m e n t 

p a r t i e 1. P a r m i ceux qu i ava ien t d o n n é leur point de vue su r la ques t ion , 

b e a u c o u p ava ien t e x p r i m é une p ré fé rence p o u r un t u n n e l s o u t e r r a i n ou 

des voies ouve r t e s c r eusée s au-dessous du niveau du sol. Ces proposi t ions 

ava ien t é té e x a m i n é e s ma i s non r e t e n u e s , en ra ison de leur coût prohibitif . 

Le choix s 'é ta i t po r t é sur u n e cons t ruc t ion t r ad i t ionne l l e cons i s tan t d a n s 

la pose de rails su r une base de sable , le plus souvent au niveau du sol, des 

rails suré levés ou surba i ssés n ' ayan t é té accep tés q u e p o u r les t ronçons où 

des cons idé ra t ions liées à la sécur i t é ou à l ' impact s u r l ' e n v i r o n n e m e n t 

l ' ex igea ien t . De m ê m e , il avait é té décidé de r ecour i r aux technologies 

t r ad i t i onne l l e s et non aux technologies novat r ices . 

46 . La décision d i rec t r i ce d ' a m é n a g e m e n t p a r t i e 4 prévoyai t u n e 

doub le voie fe r rée . Elle t r aça i t une b a n d e hor izon ta le de 100 m è t r e s de 

la rge d a n s laquel le la voie devai t , a u t a n t q u e possible , ê t r e ins ta l lée . A 

l ' i n té r i eur de ce t t e b a n d e , des a d a p t a t i o n s aux condi t ions locales é t a i en t 

env i sageab les d a n s u n e m e s u r e l imi tée , é t a n t e n t e n d u q u e les a m é n a g e ­

m e n t s s u p p l é m e n t a i r e s tels que les rigoles d ' a s s è c h e m e n t ou d ' a u t r e s 

é l é m e n t s de l ' i n f r a s t ruc tu re devra i en t p e u t - ê t r e ê t r e ins ta l lés en dehor s 

de cet e space . Le d o c u m e n t s ' accompagna i t d 'un c roquis de l ' i t inéra i re 

exact et d ' une jus t i f ica t ion des choix effectués q u a n t aux opt ions à 

r e t e n i r ou à r e je te r . 

47. Les effets nocifs po ten t i e l s de la décision ava ien t é té pr is en 

cons idé ra t ion . Ainsi , b ien q u e la légis la t ion en v igueur (ar t ic le 7 de 

l ' a r r ê t é sur les nu i sances acous t iques des c h e m i n s d e fer (Besluit 

geluidhinder spoorwegen) au to r i s â t un niveau sonore m a x i m u m de 60 dBA à 

l ' ex té r i eu r des b â t i m e n t s d ' h a b i t a t i o n , il avai t é té décidé q u ' u n «n iveau 

sonore p r é f é r e n t i e l » de 57 dBA sera i t app l iqué , p a r an t i c ipa t ion des 

n o r m e s plus s t r ic tes qu i deva ien t e n t r e r en v igueur au cours de l ' année 

2000. Il avait é g a l e m e n t é té décidé q u e lo r sque cet objectif se ra i t 

impossible à a t t e i n d r e en p r a t i q u e , le b ru i t se ra i t r é d u i t au moyen 

d ' é c r ans . A t i t r e excep t ionne l , des n iveaux sonores pouvan t al ler j u s q u ' à 

70 dBA p o u r r a i e n t ê t r e to lérés sur ce r t a ins t ronçons , sans pour a u t a n t 

d a n s ce cas pouvoir d é p a s s e r 37 dBA à l ' i n t é r i eu r des b â t i m e n t s 

d ' h a b i t a t i o n , les f enê t re s é t a n t f e rmées et les o u v e r t u r e s de ven t i l a t ion 

ouver t e s . Q u o i q u e le b ru i t p rovoqué pa r le pas sage des t r a i n s sur la ligne 

de la Be tuwe r i squâ t de s ' a jouter à celui de l ' a u t o r o u t e A15 , les au to r i t é s 

ava ien t e s t i m é q u e les nu i sances sonores dues aux t r a i n s r e s t e r a i e n t 
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in fé r ieures à celles q u ' a u r a i t occas ionnées un acc ro i s s emen t du trafic 

a u t o r o u t i e r et q u e le n iveau sonore global pou r ra i t ê t r e l imi té à 60 dBA 

pa r la mise en place d ' é c r ans acous t iques et d ' a u t r e s m e s u r e s . 

48 . Les a u t o r i t é s ava ien t d é n o m b r é q u e l q u e 150 b â t i m e n t s d 'habi ­

t a t ion s i tués à moins de 50 m è t r e s de la fu ture voie fe r rée , don t un q u a r t 

é t a i en t si p roches de la l igne q u e , c o m p t e t enu des n iveaux sonores , il 

f audra i t o b l i g a t o i r e m e n t m e t t r e fin à l eur u sage d ' h a b i t a t i o n . Des é tudes 

ava ien t é g a l e m e n t é té m e n é e s sur les v ibra t ions suscep t ib les d ' ê t r e 

p rovoquées et les n o r m e s à a p p l i q u e r à cet éga rd . De nouvel les é t udes 

deva ien t ê t r e en t r ep r i s e s en vue de l ' adopt ion de m e s u r e s cons t ruc t ives 

visant à r é d u i r e les n iveaux de v ibra t ion . 

49. Les d a n g e r s pouvan t r é s u l t e r du f o n c t i o n n e m e n t de la l igne de 

c h e m i n de fer de la Be tuwe ava ien t eux aussi é té e x a m i n é s , q u o i q u e de 

m a n i è r e plus superf iciel le . L 'object if é ta i t de cons t ru i r e la voie fer rée de 

tel le so r te que le « r i s q u e indiv iduel» ne d é p a s s â t pas 10-6 à p r o x i m i t é des 

zones d ' h a b i t a t i o n . Les « r i sques collect ifs» deva ien t ê t r e m a i n t e n u s « a u 

niveau le plus bas qu ' i l s e ra [ i t ] r a i s o n n a b l e m e n t possible d ' a t t e i n d r e » . 

Des m e s u r e s spéciales deva ien t ê t r e énoncées d a n s l ' a r r ê t é de t r a c é . 

50. U n aud i t avai t é té réa l i sé sur le coût du projet tel qu ' i l é ta i t 

envisagé pa r le g o u v e r n e m e n t . E s t i m é sur la base des d o n n é e s valables 

en 1993, le coût é ta i t censé s 'élever au to ta l à 7 138 mil l ions de florins 

n é e r l a n d a i s ( N L G ) , dont 1 975 mil l ions puisés d a n s le b u d g e t de l 'Eta t . 

Le res te (5 163 mil l ions de N L G ) prov iendra i t d ' a u t r e s sources , par 

e x e m p l e des m a r c h é s f inanciers , des bénéfices excep t ionne l s de la ven te 

de gaz n a t u r e l et des fonds accordés p a r la C E E . Le chiffre global incluait 

u n e s o m m e de 750 mill ions de N L G r é s u l t a n t de c h a n g e m e n t s imposés 

p a r la C h a m b r e basse du P a r l e m e n t et u n e de 375 mil l ions de N L G 

nécessa i re pour r é p o n d r e aux object ions et d e m a n d e s spécia les formu­

lées p a r des pa r t i cu l i e r s et des collectivités locales. 

5 1 . U n nouveau g o u v e r n e m e n t e n t r a en fonction le 22 aoû t 1994. 

C o n f o r m é m e n t aux accords conclus e n t r e les pa r t i s de la coali t ion, il 

r é é t u d i a l ' in tégra l i t é du projet de cons t ruc t ion de la l igne de la Be tuwe . 

Aprè s avoir recueil l i l 'avis d ' une commiss ion p a r l e m e n t a i r e (la 

commiss ion « H e r m a n s » ) , il déc ida de m a i n t e n i r le proje t . Son avis fut 

r e n d u public d a n s une l e t t r e a d r e s s é e à la C h a m b r e basse du P a r l e m e n t 

p a r le min i s t r e des T r a n s p o r t s et des C o m m u n i c a t i o n s et celui d u 

L o g e m e n t , de l ' A m é n a g e m e n t du t e r r i t o i r e et de l ' E n v i r o n n e m e n t le 

21 avril 1995. Le 29 j u i n 1995, la C h a m b r e basse app rouva la posi t ion du 

g o u v e r n e m e n t . 

6. L'arrêté de tracé (Tracébeslui tJ 

52. C o n f o r m é m e n t à la p r o c é d u r e appl icable aux proje ts d ' e n v e r g u r e 

na t i ona l e p révue pa r la loi s u r l ' a m é n a g e m e n t du t e r r i t o i r e , qu i é ta i t 
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e n t r é e en v igueur le l" j a n v i e r 1994, un avan t -pro je t d ' a r r ê t é - compor ­

t a n t le t r acé exact de la voie envisagée - fut ouver t à la consu l t a t ion 

pub l i que en j u i n 1994, con jo in t emen t avec un c o m p l é m e n t à l ' é tude 

d ' i m p a c t su r l ' e n v i r o n n e m e n t et à une e n q u ê t e sur les n iveaux de bru i t 

prévis ibles . Q u e l q u e 5 500 réac t ions furent r eçues de pa r t i cu l i e r s , 

d ' o rgan i sa t ions non g o u v e r n e m e n t a l e s et de collectivités locales. Elles 

a m e n è r e n t les a u t o r i t é s min is té r ie l l es c o m p é t e n t e s à i n sé re r des 

modif ica t ions dans le projet d ' a r r ê t é . 

53 . Celui-ci fut publ ié le 4 m a r s 1996 et ouver t à la consu l t a t i on 

pub l ique le 29 avril 1996. Plus de 600 réac t ions furent r eçues de 

pa r t i cu l i e r s et de collectivités locales. Des modif ica t ions furent é tud iées 

et finalement i n t ég rées au t ex t e définit if de l ' a r r ê t é dès lors qu 'e l les 

n 'a f fec ta ien t pas le t r acé prévu, qu 'e l les n ' ex igea ien t pas de d é p e n s e s 

s u p p l é m e n t a i r e s et qu 'e l les ne nu i sa i en t pas aux i n t é r ê t s des a u t r e s 

pa r t i e s . P a r m i les modif ica t ions a p p o r t é e s , on peu t c i ter , p o u r ce r t a in s 

t ronçons , des m e s u r e s de r éduc t ion du bru i t v e n a n t s ' a jou te r à celles 

p révues d a n s la décis ion d i rec t r i ce d ' a m é n a g e m e n t p a r t i e 4. 

54. L ' a r r ê t é de t r acé fut finalisé le 26 n o v e m b r e 1996 pa r le m i n i s t r e 

des T r a n s p o r t s et des C o m m u n i c a t i o n s , en accord avec le m i n i s t r e du 

L o g e m e n t , de l ' A m é n a g e m e n t du t e r r i to i r e et de l ' E n v i r o n n e m e n t . Il 

po r t a i t sur la quas i - to ta l i t é du t r acé de la fu tu re l igne de la Be tuwe , les 

q u e l q u e s b lancs r e s t a n t s ayan t t ra i t à des t ronçons non conce rnés pa r la 

p r é s e n t e affaire et pour lesquels de nouveaux a m é n a g e m e n t s é t a i en t 

nécessa i res . 

55 . Le t ex t e c o m p o r t e v i n g t - q u a t r e a r t ic les , qui c r é e n t un cadre 

j u r i d i q u e p o u r les m e s u r e s nécessa i res , ainsi q u ' u n e sér ie de ca r t e s 

dé ta i l l ées avec des expl ica t ions . Sous sa forme publ iée , il s ' a c c o m p a g n e 

d ' u n e longue p a r t i e expl icat ive décr ivan t d a n s les g r a n d e s l ignes les 

choix effectués. 

56. U n e série de tes ts ava ien t é tabl i que les t r a ins de m a r c h a n d i s e s 

é t a i e n t r e l a t i v e m e n t plus b r u y a n t s que ne l 'avaient i nd iqué les est i ­

m a t i o n s ini t ia les . C e r t a i n e s modif ica t ions a p p o r t é e s au m a t é r i e l rou lan t 

é t a i en t censées p e r m e t t r e u n e d i m i n u t i o n des n iveaux de bru i t ( r éduc t ion 

à la source ) . Pour le cas toutefois où cela ne suffirait pas , des é c r a n s 

s e ra i en t posés en fonction des besoins , i n d é p e n d a m m e n t des r éduc t ions à 

la source p révues . Les p e r s o n n e s qu i ava ien t effectué les éva lua t ions des 

n iveaux sonores à l 'or igine é t a i en t p a r t i e s du pr inc ipe q u e les t r ave r ses 

ut i l isées s e ra i en t des t r ave r ses t r ad i t ionne l l e s en b o i s ; l 'u t i l i sa t ion de 

t r ave r ses en b é t o n devai t p e r m e t t r e de nouvel les d i m i n u t i o n s . Enfin, si le 

n iveau de bru i t r es ta i t m a l g r é tou t t r op élevé en p r a t i q u e , on pouvai t 

env isager d ' a u t r e s m e s u r e s : a p p o r t e r de nouvel les modif icat ions au 

m a t é r i e l r ou l an t , évi ter le fonc t ionnemen t n o c t u r n e et aba i sse r les 

vi tesses m a x i m a l e s a u t o r i s é e s . Les n o r m e s à app l ique r , et n o t a m m e n t 

celles re la t ives au c u m u l de bru i t dû à la nouvel le ligne de c h e m i n de fer 
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et à l ' au to rou t e A15, é t a i en t énoncées d a n s la décis ion d i rec t r ice 

d ' a m é n a g e m e n t p a r t i e 4. Des n o r m e s plus s t r ic tes deva ien t ê t r e appl i­

q u é e s à p rox imi t é des lieux sens ib les tels q u e les hôp i t aux , les écoles et 

c e r t a ines zones ru ra l e s bien préc ises (stiltegebieden : «zones de s i l ence») . Il 

devai t o b l i g a t o i r e m e n t ê t r e mis fin à la fonction rés ident ie l le des 

b â t i m e n t s d ' hab i t a t i on sub issan t un niveau de bru i t excessif. U n r appor t 

dé ta i l l é fixant un n iveau de bru i t pour c h a q u e c o m m u n e é ta i t a n n e x é à 

l ' a r r ê t é de t r acé . 

57. Des m e s u r e s de c o m p e n s a t i o n pour la p ré se rva t ion d e l ' env i ronne­

m e n t et du paysage é t a i en t p révues . Il s 'agissait n o t a m m e n t d ' a m é n a g e r 

des s o u t e r r a i n s (pour p e r m e t t r e à la faune sauvage et aux t r o u p e a u x de 

passe r sous la voie fe r rée ) et d e p l a n t e r u n e v é g é t a t i o n a d a p t é e . Des 

m e s u r e s spéciales é t a i en t en ou t r e envisagées pour la p ro tec t ion de tous 

les s i tes a rchéo log iques connus . 

58. Des précis ions é t a i e n t é g a l e m e n t a p p o r t é e s c o n c e r n a n t les 

m e s u r e s spéciales r equ i ses p a r la n a t u r e du sous-sol, qui offrait un 

m o i n d r e suppor t à l 'ouest d u pays q u ' à l 'est , d 'où le besoin d ' a c c o t e m e n t s 

s u p p l é m e n t a i r e s d a n s c e r t a i n s s ec t eu r s . La nécess i t é , en ce r t a in s endro i t s , 

d e n e t t o y e r des sols pol lués é ta i t pa r a i l leurs re levée . 

59. Des indica t ions é t a i en t d o n n é e s sur les m o d a l i t é s de cons t ruc t ion 

des éc rans a c o u s t i q u e s , des pon ts et des v iaducs , et sur les moyens de 

c r euse r la voie au-dessous du n iveau du sol lorsque cela é ta i t inévi table , 

l 'un des objectifs p r inc ipaux é t a n t de l imi t e r l ' impact visuel et écologique 

de la voie fe r rée , tout en m a i n t e n a n t son un i t é visuelle et sa con t inu i t é . 

Lo r sque la ligne de la Be tuwe t r ave r sa i t d ' a u t r e s voies de c i rcula t ion -

r o u t e s , a u t r e s voies fer rées , p is tes cyclables - la sécur i t é é ta i t la 

p r inc ipa le p réoccupa t ion . Les moda l i t é s précises de la cons t ruc t ion des 

ins ta l l a t ions é l ec t r iques d é p e n d r a i e n t toutefois de la décis ion finale - qui 

sera i t pr ise u l t é r i e u r e m e n t - sur le sys t ème é l ec t r ique à ut i l iser . 

E. R e c o u r s f o r m é s c o n t r e la d é c i s i o n d i r e c t r i c e d ' a m é n a g e m e n t 

p a r t i e 3A e t c o n t r e l 'arrê té d e t racé 

/. Les recours contre la décision directrice d'aménagement partie 3A 

60. La sect ion du c o n t e n t i e u x a d m i n i s t r a t i f (Afdeling Bestuursrechts-

praak) du Consei l d 'E ta t fut saisie au to ta l de 173 recours con t r e la 

décis ion d i rec t r ice d ' a m é n a g e m e n t pa r t i e 3A, la p l u p a r t fo rmés à t i t re 

collectif. A l ' except ion des r e q u é r a n t s M. et M"" R a y m a k e r s ( r equê t e 

n° 43147/98) , qui é n o n c è r e n t u n i q u e m e n t des griefs de n a t u r e géné ra l e 

visant la décision d i rec t r i ce d ' a m é n a g e m e n t p a r t i e 3A, l ' ensemble des 

r e q u é r a n t s d a n s la p r é s e n t e affaire sou levèren t des griefs v isant le t r acé 
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p r o p r e m e n t dit de la voie env i sagée , a r g u a n t des a t t e i n t e s q u e la fu ture 

voie fe r rée po r t e r a i t à leurs i n t é r ê t s respect i fs . 

61 . La fo rmat ion de la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f qui t r a i t a 

des recours é ta i t composée d e trois consei l lers d ' E t a t (Staatsraden), à 

savoir M. J . de Vr ies ( p r é s iden t ) , M. R. C l e t o n e t M. R .H . L a u w a a r s . 

M. de Vr ie s avai t é té n o m m é consei l ler d 'E t a t en 1982. M. C l e t o n et 

M . L a u w a a r s l 'avaient é té en 1992 et en 1994 r e s p e c t i v e m e n t . 

62. Le 31 j a n v i e r 1997, a p r è s q u e seize a u d i e n c e s e u r e n t é t é o rgan i sées 

en ju i l le t et en s e p t e m b r e 1996, la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f 

r end i t sa décis ion. Elle re je ta l ' ensemble des griefs à c a r a c t è r e géné ra l . 

63 . Q u a n t aux griefs spécif iques , elle observa q u e la décis ion d i rec t r ice 

d ' a m é n a g e m e n t p a r t i e 3A n ' é t a i t pas encore définit ive q u a n t au t r acé 

final de la voie fer rée . P o u r c h a q u e lieu e x a m i n é , elle l imi ta donc la 

p o r t é e de son cont rô le à la ques t i on de savoir si le g o u v e r n e m e n t avait pu 

r a i s o n n a b l e m e n t t r a ce r la b a n d e d ' e m p r i s e là où elle se s i tua i t et si, le cas 

é c h é a n t , il avait pu r a i s o n n a b l e m e n t cons idé re r q u ' u n t r acé accep tab le 

é ta i t possible d a n s c e t t e b a n d e ou q u e , eu éga rd aux éven tue l l es m e s u r e s 

à p r e n d r e , les i n t é r ê t s des r e q u é r a n t s touchés ava ien t é t é c o r r e c t e m e n t 

pr is en c o m p t e . Elle r é se rva son opinion q u a n t au t r acé final de la voie 

fe r rée , qui devai t faire l 'objet de l ' a r r ê t é de t r acé . 

64. U n g r o u p e de griefs à c a r a c t è r e g é n é r a l p o r t a i e n t n o t a m m e n t su r 

l ' appréc ia t ion faite pa r le g o u v e r n e m e n t de la nécess i té d ' u n e nouvel le 

ligne de c h e m i n de fer. Ils furent re je tés eu éga rd à la pol i t ique 

g o u v e r n e m e n t a l e v isant à m a i n t e n i r et r enforce r la pos i t ion des Pays-Bas 

c o m m e p laque t o u r n a n t e e u r o p é e n n e en m a t i è r e de t r a n s p o r t s et de 

d i s t r ibu t ion . La section du c o n t e n t i e u x a d m i n i s t r a t i f conclut q u e 

l ' appréc ia t ion effectuée p a r le g o u v e r n e m e n t ne sembla i t ni incor rec te ni 

d é r a i s o n n a b l e . 

65. U n a u t r e ensemble de griefs à c a r a c t è r e géné ra l c o n t e s t a i e n t les 

e s t i m a t i o n s du g o u v e r n e m e n t re la t ives aux effets m a c r o é c o n o m i q u e s de 

la ligne et à sa r en t ab i l i t é , a insi q u e les calculs financiers qu i sous-

t e n d a i e n t les p l ans g o u v e r n e m e n t a u x . Ils furent éca r t é s au mot i f que les 

e s t i m a t i o n s en ques t ion ne s e m b l a i e n t ni incor rec tes ni dé r a i sonnab l e s à 

la l umiè r e des exper t i ses d e m a n d é e s pa r le g o u v e r n e m e n t . 

66. U n a u t r e g r o u p e de griefs à c a r a c t è r e g é n é r a l r e p r o c h a i e n t au 

g o u v e r n e m e n t de n 'avoir pas choisi l 'option la plus r e s p e c t u e u s e de 

l ' e n v i r o n n e m e n t . La sec t ion du c o n t e n t i e u x a d m i n i s t r a t i f déc l a r a q u e 

le g o u v e r n e m e n t avait pu r a i s o n n a b l e m e n t - ap r è s avoir évalué les 

d i f férentes possibi l i tés et résolu de d o n n e r la p r io r i t é aux i n t é r ê t s 

h u m a i n s - a b o u t i r à la décis ion d e choisir la so lu t ion la plus r e n t a b l e et 

de ne r ecour i r q u ' à des t e c h n i q u e s ép rouvées . Si des p r o b l è m e s 

pa r t i cu l i e r s deva ien t se poser , ils se ra ien t t r a i t é s s é p a r é m e n t . Q u a n t aux 

griefs à c a r a c t è r e g é n é r a l relat ifs au bru i t et aux n iveaux de v ibra t ion 

prévis ibles , aux éva lua t ions des r i sques , aux e x p r o p r i a t i o n s et au degré 



ARRÊT KLEYN ET AUTRES c. PAYS-BAS 143 

d e p robabi l i t é p o u r les r ivera ins de subir un pré jud ice , ils furent re je tés 

pour dé fau t de f o n d e m e n t ou p r é m a t u r i t é , d a n s la m e s u r e où ces 

p r o b l è m e s se ra ien t t r a i t é s au cas pa r cas d a n s l ' a r r ê t é de t r a c é . 

67. Les griefs spécif iques de v ingt -deux r e q u é r a n t s furent déc la rés 

fondés, ce qu i e n t r a î n a l ' annu la t i on de ce r t a ines pa r t i e s de la décision 

d i rec t r i ce d ' a m é n a g e m e n t p a r t i e 3A et , p a r voie de c o n s é q u e n c e , de la 

décis ion d i rec t r ice d ' a m é n a g e m e n t pa r t i e 4. Aucun des r e q u é r a n t s en 

l 'espèce ne figure p a r m i ces v ing t -deux r e q u é r a n t s . 

68 . Q u a n t aux griefs spécif iques qu i furen t r e j e t é s , la sec t ion du 

c o n t e n t i e u x a d m i n i s t r a t i f cons idéra soit q u e l 'on ne pouvai t j u g e r avan t 

q u e l ' a r r ê t é de t r acé ne dev ienne réa l i té que la voie fer rée ne p o u r r a i t se 

s i tue r à l ' i n té r i eur de la b a n d e d ' e m p r i s e envisagée d ' u n e m a n i è r e qui 

r é p o n d e aux object ions soulevées , soit que les object ions des r e q u é r a n t s 

n e p o u r r a i e n t ê t r e sa t i s fa i tes d ' une a u t r e m a n i è r e , p a r e x e m p l e au 

moyen d 'un t r ans fe r t des locaux profess ionnels ou p a r l'offre d ' une 

c o m p e n s a t i o n f inancière . 

69. L o n g u e de 292 pages , la décision compor t a i t en a n n e x e des ca r t e s 

i n d i q u a n t les s ec t eu r s pour lesquels des passages de la décision d i rec t r ice 

d ' a m é n a g e m e n t pa r t i e 3A ava ien t é té a n n u l é s . 

2. Les recours contre l'arrêté relatif au tracé de la ligne de la Betuwe 

70. La sect ion du con ten t i eux a d m i n i s t r a t i f fut saisie au to ta l de 

147 recours con t re l ' a r rê té de t r acé , la p lupa r t formés à t i t r e collectif, tels 

ceux des r e q u é r a n t s en l 'espèce. C o m m e c 'é ta i t le cas pour les recours 

dir igés con t re la décis ion d i rec t r ice d ' a m é n a g e m e n t pa r t i e 3A, un g rand 

n o m b r e de r e q u é r a n t s f o rmu lè r en t des griefs à c a r a c t è r e généra l , 

t ouchan t pa r exemple à la p r o c é d u r e suivie. C e r t a i n s con te s t a i en t le refus 

p a r le g o u v e r n e m e n t d ' envisager de modifier l ' a r rê té de t r acé si les 

objections soulevées n ' é t a i en t pas d ' une par t i cu l iè re grav i té . D ' a u t r e s 

m e t t a i e n t en cause la nécess i té ou l ' in té rê t m ê m e d e cons t ru i r e la voie 

ferrée ou c r i t iqua ien t la p rocédure d ' éva lua t ion des n iveaux sonores 

prévus . 

71. La composi t ion de la format ion de la sect ion du con ten t i eux 

a d m i n i s t r a t i f qui e x a m i n a les recours dir igés con t re l ' a r r ê t é de t r acé étai t 

la m ê m e q u e celle de la fo rma t ion qu i avait s t a t u é su r les r ecour s dir igés 

con t re la décision d i rec t r ice d ' a m é n a g e m e n t pa r t i e 3A ( p a r a g r a p h e 61 

ci-dessus) . La sect ion du c o n t e n t i e u x admin i s t r a t i f e n t a m a son e x a m e n 

des recours le 18 novembre 1997. 

72. Lors d ' une a u d i e n c e pub l ique o rgan i sée le 2 d é c e m b r e 1997, M. et 

M"" R a y m a k e r s , a l l éguan t un m a n q u e d ' i m p a r t i a l i t é , d e m a n d è r e n t 

la r écusa t ion de tous les m e m b r e s de la sect ion du c o n t e n t i e u x admi ­

n i s t r a t i f e t , à t i t r e subs id ia i re , celle de tous les m e m b r e s de ce t t e section 

à l ' except ion des consei l lers d 'E t a t en service e x t r a o r d i n a i r e (Staatsraden in 
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buitengewone dienst), ou tout au moins celle des m e m b r e s c h a r g é s 

d ' e x a m i n e r l 'affaire. Ils s o u t e n a i e n t q u e , d a n s la m e s u r e où c 'é ta i t le 

Conse i l d 'E ta t p lén ie r (Voile Raad) qui é ta i t appe lé à consei l ler le 

g o u v e r n e m e n t sur les t ex t e s soumis pour avis, il é t a i t i ncompa t ib l e avec 

l 'ar t ic le 6 de la Conven t i on q u e des m e m b r e s de cet o r g a n e s t a t u a s s e n t 

u l t é r i e u r e m e n t , dans l 'exercice de leurs fonctions j u r id i c t i onne l l e s , sur la 

mise en œ u v r e des t ex tes en cause u n e fois ceux-ci a d o p t é s . 

73. U n e a u d i e n c e consac rée à l ' e x a m e n de ce t t e d e m a n d e de 

r écusa t ion se t in t le 9 d é c e m b r e 1997, devan t u n e c h a m b r e spéciale de 

trois m e m b r e s de la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f qui ne faisaient 

pas p a r t i e de la fo rma t ion appe l ée à e x a m i n e r le r ecour s , à savoir 

M. E. K o r t h a l s (p ré s iden t ) , M. A.G. van G a l e n et M. C. de Gooyer , qui 

tous é t a i en t des consei l lers d ' E t a t en service e x t r a o r d i n a i r e . 

74. M. et M"" R a y m a k e r s i nvoquè ren t l ' a r rê t r e n d u p a r la C o u r le 

28 s e p t e m b r e 1995 en l 'affaire Procola c. Luxembourg (série A n" 326) . Ils 

r e l evè ren t des s imi l i tudes d ' o rgan i sa t i on et de f o n c t i o n n e m e n t e n t r e le 

Conse i l d 'E ta t née r l anda i s et le Consei l d 'E t a t l u x e m b o u r g e o i s et 

c i t è r en t p lus ieurs observa t ions publ iées d a n s la p resse j u r i d i q u e par 

d ' é m i n e n t s a u t e u r s . 

75. Dès lors q u e l'avis du Conse i l d ' E t a t sur l ' in t roduc t ion de la loi su r 

la planif icat ion des i n f r a s t ruc tu r e s de t r a n s p o r t avait é té « g l o b a l e m e n t 

posi t i f» , en conflit donc avec l ' in té rê t pe r sonne l des r e q u é r a n t s au 

m a i n t i e n du statu quo, M. et M""' R a y m a k e r s e s t i m a i e n t qu ' i l é t a i t 

c o n t r a i r e à la posit ion d é f e n d u e par eux d a n s leur recours . Ils 

d e m a n d a i e n t donc à la c h a m b r e spéciale de d é c l a r e r q u e la sec t ion du 

c o n t e n t i e u x a d m i n i s t r a t i f devai t s ' abs ten i r de se p rononce r sur la cause . 

76. La c h a m b r e spéciale de la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f 

r end i t sa décision le 10 d é c e m b r e 1997. Elle e s t i m a q u ' e n ve r tu de 

l 'ar t ic le 8:15 de la loi g é n é r a l e sur le droi t a d m i n i s t r a t i f (Algemene Wet 

Bestuursrecht), une d e m a n d e de r écusa t ion ne pouvai t viser q u e des j u g e s 

appe lé s à c o n n a î t r e de l 'affaire de la p a r t i e conce rnée . Au sujet de la 

d e m a n d e de r écusa t ion de l ' ensemble des m e m b r e s de la sect ion du 

c o n t e n t i e u x admin is t ra t i f , la c h a m b r e spéciale soul igna que si la loi 

g é n é r a l e sur le d ro i t a d m i n i s t r a t i f en avai t d isposé a u t r e m e n t a u c u n 

m e m b r e de la j u r id i c t ion conce rnée n ' a u r a i t c o n c r è t e m e n t é t é en m e s u r e 

de c o n n a î t r e de la d e m a n d e en ques t ion . Dès lors, d a n s la m e s u r e où 

celle-ci visait des m e m b r e s de la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f qui 

n ' é t a i e n t pas appe lés à s t a t u e r sur le r ecours des in t é res sés , elle é ta i t 

i r recevable . Q u a n t à la d e m a n d e de r écusa t ion d i r igée con t r e les 

m e m b r e s appe lés à c o n n a î t r e du r ecour s , la c h a m b r e spéciale la re je ta 

d a n s les t e r m e s s u i v a n t s : 

« L a s e c t i o n e s t i m e q u ' e n v e r t u d e l ' a r t i c l e 8:15 d e la loi g é n é r a l e s u r le d r o i t 

a d m i n i s t r a t i f , c h a c u n d e s m e m b r e s s t a t u a n t s u r u n e a f f a i r e p e u t ê t r e r é c u s é \gewraakt\ 

à la d e m a n d e d ' u n e p a r t i e a u m o t i f q u e c e r t a i n s fai ts ou c i r c o n s t a n c e s son t s u s c e p t i b l e s 
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d e n u i r e à l ' i m p a r t i a l i t é d e la j u s t i c e . L a s e c t i o n en d é d u i t q u e s eu l u n m a n q u e 

d ' i m p a r t i a l i t é d a n s le c h e f d ' u n j u g e p e u t e n t r a î n e r sa r é c u s a t i o n . Ni le l ibel lé d e la 

d i s p o s i t i o n e n c a u s e ni l ' h i s t o r i q u e d e s a r é d a c t i o n n ' é t a y e n t l ' a f f i r m a t i o n se lon 

l a q u e l l e le m a n q u e d ' i n d é p e n d a n c e d e la j u r i d i c t i o n à l a q u e l l e un j u g e a p p a r t i e n t p e u t 

c o n s t i t u e r u n m o t i f d e r é c u s a t i o n d u d i t j u g e . C e t t e r a i s o n j u s t i f i e à el le s e u l e q u e les 

o b s e r v a t i o n s s o u m i s e s à l ' a u d i e n c e p a r les r e q u é r a n t s ne p u i s s e n t e n t r a î n e r 

l ' a c c e p t a t i o n d e l e u r d e m a n d e . 

Q u a n t à l ' i n v o c a t i o n d e l ' a r r ê t Procola p a r les r e q u é r a n t s , la s e c t i o n e s t i m e q u e le 

r e c o u r s f o r m é p a r ces d e r n i e r s d e v a n t e l le n e s o u l è v e a u c u n e q u e s t i o n a u su je t de 

l a q u e l l e le C o n s e i l d ' E t a t a u r a i t , d a n s d e s avis c o n s u l t a t i f s a n t é r i e u r s p o r t a n t s u r la 

l é g i s l a t i o n e n c a u s e d a n s le r e c o u r s , a d o p t é u n e p o s i t i o n c o n t r a i r e à ce l le d é f e n d u e p a r 

les r e q u é r a n t s . Il n ' e x i s t e d o n c a u c u n m o t i f d e c r a i n d r e q u e les m e m b r e s d u C o n s e i l 

d ' E t a t c h a r g é s de s t a t u e r su r le r e c o u r s s ' e s t i m e n t liés p a r u n e p o s i t i o n a d o p t é e p a r le 

C o n s e i l d ' E t a t d a n s u n avis c o n s u l t a t i f s u r la q u e s t i o n . » 

77. L ' e x a m e n au pr inc ipa l du recours r ep r i t le 25 février 1998, pu is , le 

28 m a i 1998, la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f r e n d i t sa décision. 

Celle-ci é ta i t longue de 354 pages . 

78. Les griefs à c a r a c t è r e géné ra l c o n c e r n a n t le refus p a r le 

g o u v e r n e m e n t d ' env i sage r de modifier l ' a r r ê t é de t r acé si les object ions 

soulevées n ' é t a i e n t pas d ' u n e pa r t i cu l i è r e g rav i té furen t re je tés au mot i f 

que ce refus n ' é t a i t pas en soi d é r a i s o n n a b l e : il é ta i t p lus p e r t i n e n t 

d ' e x a m i n e r i nd iv idue l l emen t c h a c u n e des object ions en cause . Les griefs 

à c a r a c t è r e g é n é r a l t o u c h a n t à la nécess i té ou à l ' in té rê t m ê m e de 

cons t ru i r e la voie fe r rée - et n o t a m m e n t ceux relat i fs à l ' é tude d ' impac t 

sur l ' e n v i r o n n e m e n t - furent eux aussi éca r t é s . Ils ava ien t déjà é té 

e x a m i n é s dans le c ad re des recours d i r igés con t re la décision d i rec t r ice 

d ' a m é n a g e m e n t pa r t i e 3A. Il s 'agissai t de savoir non plus si la cons t ruc ­

t ion de la l igne de la B e t u w e é ta i t accep tab le , mais s e u l e m e n t si, lorsqu ' i l 

avait pris sa décis ion c o n c e r n a n t le t r acé , le g o u v e r n e m e n t s 'é tai t 

p rononcé de façon r a i sonnab l e . 

79. La sect ion du c o n t e n t i e u x a d m i n i s t r a t i f re je ta le gr ief de p lus ieurs 

r e q u é r a n t s selon lequel l ' a r r ê t é de t racé avai t é té pr is avan t qu ' e l l e eû t 

s t a t u é sur les r ecours d i r igés con t re la décision d i rec t r i ce d ' a m é n a g e ­

m e n t . Elle re leva q u ' e n ve r tu de l 'ar t icle 24 § 5 de la loi sur la planifi­

ca t ion des i n f r a s t ruc tu r e s de t r a n s p o r t le déla i ouver t pour le dépô t de 

recours con t r e u n e décis ion d i rec t r ice d ' a m é n a g e m e n t et celui ouver t 

pour le dépôt de r ecour s con t r e l ' a r r ê t é de t r acé pris sur le f o n d e m e n t de 

pare i l le décision c o m m e n ç a i e n t à cour i r s i m u l t a n é m e n t et en conclut qu'i l 

é ta i t n o r m a l q u ' u n a r r ê t é de t r acé eût déjà é té édicté avan t que la décision 

d i rec t r ice d ' a m é n a g e m e n t ne fût d e v e n u e défini t ive. Elle j u g e a pa r 

a i l leurs qu ' i l ne r é su l t a i t pas de la loi su r la planif icat ion des infra­

s t r u c t u r e s de t r a n s p o r t q u e lo r sque , c o m m e en l 'espèce, un recours 

d is t inct é ta i t ouver t con t re u n e décis ion d i rec t r i ce d ' a m é n a g e m e n t , un 

a r r ê t é de t r a c é ne pouvai t ê t r e a d o p t é avan t q u e la décis ion d i rec t r ice 

d ' a m é n a g e m e n t ne fût devenue défini t ive. Le s imple fait q u e les délais 
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ouve r t s p o u r l ' i n t roduc t ion de recours c o m m e n ç a i e n t à cour i r de façon 

i n d é p e n d a n t e ne modifiai t pas , se lon la sect ion du c o n t e n t i e u x a d m i ­

nistratif , la t e n e u r de l 'ar t ic le 24 § 5 d e la loi su r la p lani f ica t ion des 

i n f r a s t ruc tu re s de t r a n s p o r t selon lequel une décision d i rec t r i ce 

d ' a m é n a g e m e n t n 'avai t pas besoin d ' ê t r e définitive pour q u ' u n a r r ê t é de 

t r acé pû t ê t r e a d o p t é sur son f o n d e m e n t . 

80. En ce qui conce rne les n iveaux de bru i t , la sect ion du c o n t e n t i e u x 

a d m i n i s t r a t i f e s t i m a q u e les d i f férents griefs deva ien t ê t r e e x a m i n é s 

ind iv idue l l emen t . C e u x à c a r a c t è r e g é n é r a l v isant la d é t e r m i n a t i o n des 

n iveaux de bru i t accep tab les ne pouva ien t pas ê t r e r e t e n u s . Des c r i t è res 

r a i sonnab les ava ien t en effet é t é fixés pa r la loi, et le niveau de b ru i t réel 

sera i t cont rô lé une fois q u e la voie sera i t en fonction. La sec t ion du 

c o n t e n t i e u x a d m i n i s t r a t i f j u g e a pa r a i l leurs que les é t udes de sécur i t é 

n ' ava i en t pas é t é insuff isantes . Elle re leva q u ' u n e é t u d e c o m p l é m e n t a i r e 

avait é té effectuée p o u r les sec t eu r s où la dens i t é de popu la t ion et , pa r 

c o n s é q u e n t , le r i sque collectif é t a i en t les plus i m p o r t a n t s . P a r a i l l eurs , le 

g o u v e r n e m e n t avait ind iqué d a n s son m é m o i r e en défense les m e s u r e s de 

sécur i t é s u p p l é m e n t a i r e s qu i s e r a i en t pr ises pour ces sec teu r s , ainsi q u e 

les moda l i t é s de f o n c t i o n n e m e n t pa r t i cu l i è res de la l igne qu i s e ra i en t 

r e t e n u e s , de m a n i è r e à m i n i m i s e r les r i sques p r o p r e s au t r a n s p o r t de 

p rodu i t s d a n g e r e u x . Q u a n t au r i sque individuel , l ' a r r ê t é de t r acé p ré ­

voyait q u e l 'on év i te ra i t tou t nouvel a m é n a g e m e n t suscept ib le de 

l ' accroî t re d a n s un rayon de 30 m è t r e s de la ligne a x i a l e ; il é ta i t donc 

fort peu p robab le que le r i sque individuel a u g m e n t â t au -de là de ce rayon. 

Les a u t r e s object ions t e n a n t à des cons idé ra t ions de sécur i t é s e ra i en t 

e x a m i n é e s s é p a r é m e n t . 

8 1 . En ce qu i concerne les n iveaux de v ibra t ion , la sect ion du 

c o n t e n t i e u x a d m i n i s t r a t i f e s t i m a q u e l'on ne pouvai t p r é t e n d r e q u e le 

g o u v e r n e m e n t eû t agi de façon d é r a i s o n n a b l e en fondant ses éva lua t ions 

sur une n o r m e indus t r ie l le (DIN 4150) p lu tô t q u e sur une a u t r e n o r m e qui 

avai t é t é p récon isée p a r ce r t a in s r e q u é r a n t s . L ' éva lua t ion des n u i s a n c e s 

q u e les v ib ra t ions é t a i en t suscep t ib les d ' e n t r a î n e r n ' é t a i t pas non plus 

d é r a i s o n n a b l e en soi. De plus, le g o u v e r n e m e n t s 'é ta i t engagé à a s s u r e r 

u n e survei l lance act ive (en m e s u r a n t de sa p r o p r e in i t ia t ive les n iveaux 

de v ibra t ion) d a n s tous les b â t i m e n t s d ' hab i t a t i on s i tués à moins de 

50 m è t r e s de la voie ferrée u n e fois q u e celle-ci sera i t en service, ainsi 

q u ' u n e survei l lance passive (en m e s u r a n t les n iveaux de v ibra t ion à la 

d e m a n d e expres se des p e r s o n n e s conce rnées ) d a n s les b â t i m e n t s 

d ' h a b i t a t i o n s i tués à plus de 50 m è t r e s et moins de 100 m è t r e s de la voie. 

Le g o u v e r n e m e n t se penche ra i t e n s u i t e au cas pa r cas sur les nu i sances 

p r é s e n t é e s c o m m e inaccep tab le s . Les p r o b l è m e s pa r t i cu l i e r s soulevés pa r 

les r e q u é r a n t s s e r a i en t e x a m i n é s ind iv idue l l emen t . 

82. En ce qu i conce rne les griefs à c a r a c t è r e g é n é r a l re la t i fs a u x 

m o d a l i t é s de r é p a r a t i o n des p ré jud ices , la sect ion du c o n t e n t i e u x 
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a d m i n i s t r a t i f renvoya de façon géné ra l e aux disposi t ions p e r t i n e n t e s de 

l ' a r r ê t é de t r a c é . Elle no t a en o u t r e q u e des voies de r ecour s ex i s ta ien t 

con t re les décis ions pa r t i cu l i è r e s qui p o u r r a i e n t ê t re pr ises à cet égard . 

O n ne pouvai t donc à ce s t ade p a r t i r du pr inc ipe q u ' a u c u n a r r a n g e m e n t 

accep tab le n ' é t a i t env isageable en m a t i è r e d ' i n d e m n i s a t i o n . 

83 . E n ce qu i conce rne le r ecours déposé pa r M e t t l e r To l edo B.V. 

( r e q u ê t e n" 39651/98) , dont l ' appare i l de h a u t e précis ion p e r m e t t a n t de 

ca l ibrer les i n s t r u m e n t s de pesage é ta i t , selon la socié té , pa r t i cu l i è r e ­

m e n t sensible aux v ibra t ions , la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f 

c o n s t a t a que des é tudes é t a i en t encore en cours p o u r d é t e r m i n e r si les 

v ib ra t ions q u e la voie fe r rée r i squa i t de p rovoque r é t a i en t suscept ib les de 

p o r t e r i n d û m e n t a t t e i n t e aux act ivi tés de ce t t e société . D a n s ces 

condi t ions , les griefs de M e t t l e r To l edo B.V. ne pouva ien t ê t r e re je tés 

pour défau t de f o n d e m e n t ; le r ecours fut accueill i sur ce poin t . 

84. La société S te rk Techn i sch Adv ie sbu reau B.V. ( r e q u ê t e 

n° 39651/98) s 'é ta i t p l a in te de ne pas avoir reçu d ' i n fo rma t ions 

su f f i s ammen t claires sur la ques t ion de savoir si elle d i sposera i t d 'un 

nouveau site d 'une qua l i t é équ iva l en t e . La sect ion du c o n t e n t i e u x 

a d m i n i s t r a t i f accueil l i t le gr ief et e s t i m a q u e d a n s ces condi t ions il ne 

s ' imposai t pas d ' e x a m i n e r les a u t r e s griefs pa r t i cu l i e r s soulevés p a r la 

r e q u é r a n t e . 

85. En ce qu i conce rne un gr ief soulevé con jo in t emen t pa r 

M . A.A. Kleyn ( r e q u ê t e n u 39343/98) et Kleijn F inanc ie r ings - en 

L e a s e m a a t s c h a p p i j B.V., E x p l o i t a t i e m a a t s c h a p p i j De Zeiving B.V., 

M r a c C . J .P . Kleijn, M m e P .M. Kleijn et M m e C . J . Kleijn ( r e q u ê t e 

n" 39651/98) au sujet du r e s t a u r a n t « D e G o u d r e i n e t » , don t ils é t a i en t 

p r o p r i é t a i r e s , et de l ' a p p a r t e m e n t hab i t é pa r M. A.A. Kleijn, la sect ion 

du c o n t e n t i e u x a d m i n i s t r a t i f c o n s t a t a q u ' a u c u n e inves t iga t ion n 'avai t é té 

m e n é e sur le point de savoir s'il sera i t possible de les m a i n t e n i r en usage . 

Elle accueil l i t donc le grief, ma i s re je ta p o u r le su rp lus le r ecours in t rodu i t 

p a r les i n t é re s sés . 

86. En ce qu i conce rne le r ecours in t rodu i t p a r M. M. Witvl ie t ( r e q u ê t e 

n° 46664/99) , la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f r e j e t a les object ions 

t e n a n t à une éven tue l l e expropr i a t ion , e s t i m a n t que celles-ci pouva ien t 

ê t r e fo rmées d a n s le cadre de la p r o c é d u r e pa r t i cu l i è r e décr i t e dans la loi 

sur l ' exp ropr i a t ion (Onteigeningswet). Elle j u g e a en r evanche q u e les 

c ra in te s de l ' in té ressé re la t ives aux nu i sances que p o u r r a i t p rovoque r le 

b ru i t d a n s un s e c t e u r pa r t i cu l i e r n ' ava ien t pas é té su f f i samment 

e x a m i n é e s . Elle accueil l i t donc ce grief, m a i s r e j e t a le r ecours p o u r le 

su rp lus . 

87. Elle é c a r t a p a r a i l leurs les r ecours formés pa r les a u t r e s 

pa r t i cu l i e r s et sociétés r e q u é r a n t s . 

88. Elle a n n u l a l ' a r r ê t é de t r acé d a n s la m e s u r e où elle avait j u g é les 

griefs b ien fondés et a l loua c e r t a i n e s s o m m e s au t i t r e des frais. 
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F. D é v e l o p p e m e n t s u l t é r i e u r s 

/. Les arrêtés de tracé de 1998 

89. D a n s u n e l e t t r e ad re s sée à la C h a m b r e basse du P a r l e m e n t le 

13 ju i l l e t 1998, le min i s t r e des T r a n s p o r t s et des C o m m u n i c a t i o n s , 

s ' e x p r i m a n t é g a l e m e n t au n o m du min i s t r e du L o g e m e n t , de l ' A m é n a g e ­

m e n t du t e r r i t o i r e et de l ' E n v i r o n n e m e n t , fit observer q u e la décis ion de la 

sect ion du c o n t e n t i e u x a d m i n i s t r a t i f laissait in tac t s 95 % de l ' a r r ê t é de 

t r acé . Il j u g e a i t donc qu ' i l n ' é t a i t pas nécessa i re d ' e n t r e p r e n d r e u n 

r é e x a m e n rad ica l du projet , ni d ' i n t e r r o m p r e les t r avaux de cons t ruc t ion . 

Il disai t e s c o m p t e r q u e la ligne de la Be tuwe sera i t opé ra t i onne l l e p o u r 

2005. 

90. En ce qu i conce rne les pa r t i e s m i n e u r e s de l ' a r r ê t é d e t r acé qu i 

ava ien t é té a n n u l é e s , les décis ions y re la t ives s ' exp l iqua ien t s i m p l e m e n t 

pa r l ' insuffisance des in fo rmat ions recuei l l ies pour d é t e r m i n e r si les 

i n t é r ê t s des r e q u é r a n t s pouva ien t ê t r e p ro t égés . P o u r ne r e t e n i r q u e les 

observa t ions p e r t i n e n t e s pour la p r é s e n t e espèce , le m i n i s t r e déc la ra i t 

e s t i m e r que d a n s la to ta l i t é des cas, à une ou deux excep t ions p rès , il ne 

s ' avére ra i t pas nécessa i re de modif ier le t e x t e ini t ial de l ' a r r ê t é de t r a c é . 

9 1 . De nouveaux a r r ê t é s de t r acé par t i e l s furen t a d o p t é s d a n s le 

c o u r a n t de l ' année 1998. Le 16 avril 1999, la sect ion du c o n t e n t i e u x 

a d m i n i s t r a t i f déc la ra i r recevable un recours in t rodu i t pa r M e t t l e r 

To ledo B.V. Le 25 oc tobre 1999, elle en re j e t a un a u t r e , qu i avait é té 

formé pa r S t e rk Techn i sch Adv ie sbu reau B.V. Le 25 ju i l le t 2000, elle 

r ése rva le m ê m e sort à des recours p r é s e n t é s pa r Kleijn F inanc ie r ings -

en L e a s e m a a t s c h a p p i j B.V., E x p l o i t a t i e m a a t s c h a p p i j De Zeiving B.V., 

M m c C . J .P . Kleijn, M""' P .M. Kleijn, M m c C .J . Kleijn et M. A.A. Kleijn. 

Q u a n t à M. M. Witvl ie t , il a p p a r a î t qu ' i l n ' a t t a q u a a u c u n des a r r ê t é s de 

t r acé de 1998. 

2. La note sur la ligne de la Betuwe 

92. En r éponse a u x sugges t ions faites d a n s les m é d i a s de r é e x a m i n e r 

le proje t de ligne de la Be tuwe , le min i s t r e des T r a n s p o r t s et des 

C o m m u n i c a t i o n s ad re s sa u n e no te (Notitie Betuweroute) à la C h a m b r e 

basse du P a r l e m e n t le 6 n o v e m b r e 1998. Le min i s t r e y r appe la i t les 

cons idé ra t ions qu i ava ien t m e n é à la décis ion pr ise en 1995 de d o n n e r 

sui te au proje t . Il aff i rmait é g a l e m e n t que depu i s le r é e x a m e n effectué 

en 1995 a u c u n e in fo rma t ion nouvel le n 'ava i t p e r m i s de m e t t r e en d o u t e 

les suppos i t ions faites a n t é r i e u r e m e n t q u a n t à la viabil i té et à l 'oppor­

t u n i t é du proje t . Au c o n t r a i r e , la su i te des é v é n e m e n t s n ' ava i t fait q u e 

conf i rmer ce choix. 
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3. La procédure en révision devant la section du contentieux administratif 

93. Le 13 avril 1999, la S t i ch t ing D u u r z a m e Mobi l i te i t ( F o n d a t i o n pour 

la mobi l i té d u r a b l e ) - l 'un des a u t e u r s des recours con t r e l ' a r r ê t é de t r acé 

mais qui ne figure pas p a r m i les r e q u é r a n t s en l 'espèce - saisit la sect ion 

du c o n t e n t i e u x a d m i n i s t r a t i f d 'un recours en révision (herziening) con t re 

les décisions des 31 j a n v i e r 1997 et 28 m a i 1998. Elle s o u t e n a i t q u e 

le g o u v e r n e m e n t n 'ava i t pas une conna i s sance suff isante de ce r t a ines 

in fo rmat ions factuel les p e r t i n e n t e s au m o m e n t de l ' é t ab l i s semen t de la 

décision d i rec t r ice d ' a m é n a g e m e n t p a r t i e 3A ou qu ' i l n 'avai t pas t enu 

c o m p t e de ces in fo rma t ions . 

94. P a r une décision du 9 m a r s 2000, la sect ion du c o n t e n t i e u x 

a d m i n i s t r a t i f refusa de réviser ses décis ions, e s t i m a n t q u e la n a t u r e des 

in fo rmat ions en ques t i on ne jus t i f ia i t pas la r é o u v e r t u r e de la p r o c é d u r e . 

4. Le rapport de la Cour des comptes 

95. E n t r e août 1999 et février 2000, la C o u r des c o m p t e s (Algemene 

Rekenkamer) se livra à u n e analyse d u processus décis ionnel mis en œ u v r e 

d a n s le cad re de la l igne de la Be tuwe . Elle pub l ia son r a p p o r t le 22 j u i n 

2000 sous le t i t r e Beleidsinformatie Betuweroute (La l igne de la Be tuwe et les 

in fo rmat ions pr ises en cons idé ra t ion pa r les a u t o r i t é s ) . 

96. Le r a p p o r t avait pour objet de fournir des r e c o m m a n d a t i o n s q u a n t 

à la qua l i t é des in fo rma t ions que le g o u v e r n e m e n t devra i t p r e n d r e en 

c o m p t e pour ses fu tures décisions de pr inc ipe sur les g r a n d s proje ts 

d ' i n f r a s t r u c t u r e et à l 'usage qu ' i l devra i t en faire. Les ques t ions cen t r a l e s 

é t a i en t celles de savoir si la qua l i t é des in fo rma t ions sur lesquel les le 

g o u v e r n e m e n t s 'é ta i t appuyé pour p r e n d r e les décis ions de pr inc ipe 

c o n c e r n a n t la l igne de la Be tuwe é ta i t g a r a n t i e et si les i n fo rma t ions en 

cause ava ien t é té ut i l i sées de façon re sponsab le d a n s la p r é p a r a t i o n du 

processus déc is ionnel . Le r appor t in tégra i t les faits su rvenus a p r è s le 

r é e x a m e n de 1995. 

97. La C o u r des c o m p t e s e s t i m a que d a n s les p r e m i è r e s phases les 

p r o b l è m e s à r é soud re n ' ava i en t pas fait l 'objet d ' une analyse suffisam­

m e n t poussée . Le p rocessus déc is ionnel avai t é té axé u n i q u e m e n t sur la 

solut ion r e t e n u e , à savoir la cons t ruc t ion de la l igne de c h e m i n de fer de la 

B e t u w e ; il avai t en effet é té décidé d ' e m b l é e que ce proje t prof i tera i t à 

l ' économie na t iona le et à l ' e n v i r o n n e m e n t , et a u c u n e exper t i se des 

in fo rmat ions devan t servir de base à la décision d i rec t r i ce d ' a m é n a g e ­

m e n t n 'ava i t é té d e m a n d é e . 

98. Le r a p p o r t qual i f ia i t d ' impréc i ses et de peu fiables les prévisions 

c o n c e r n a n t le vo lume de t r a n s p o r t à t r ave r s les Pays-Bas q u e devai t 

g é n é r e r le projet . Les prévis ions qui ava ien t f i na l emen t é té r e t e n u e s 

s e m b l a i e n t excess ivement op t im i s t e s . De plus , les c r i t è r e s ayan t prés idé 

a u choix d e c e r t a i n e s prévis ions pa r r a p p o r t à d ' a u t r e s n ' ava ien t pas 
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toujours é té c l a i r e m e n t ind iqués . Des i nce r t i t udes pe r s i s t a i en t n o t a m ­

m e n t q u a n t à la capac i t é du s y s t è m e ferroviaire a l l e m a n d à abso rbe r 

l ' a u g m e n t a t i o n de vo lume du trafic de m a r c h a n d i s e s . Le gain de c o m p é ­

ti t ivi té de la nav iga t ion i n t é r i e u r e n ' ava i t pas é té pr is en cons idé ra t ion , 

pas plus q u e la l e n t e u r des p rog rès accompl is d a n s c e r t a i n s pays 

e u r o p é e n s (la Belg ique et la F r a n c e p a r ex emp l e ) en m a t i è r e de 

l ibéra l i sa t ion du t r a n s p o r t fer rovia i re . P a r a i l leurs , si la possibi l i té de 

r é p e r c u t e r les coû ts de l ' i n f r a s t ruc tu re ferroviaire sur les e x p é d i t e u r s 

avait é té envisagée , celle-ci é t a n t p r é v u e d a n s une propos i t ion de la 

C o m m i s s i o n e u r o p é e n n e , il n 'ava i t pas é té t enu c o m p t e des consé­

q u e n c e s possibles de l ' imposi t ion de t axes sur le t r a n s p o r t rou t i e r . 

99. Les op t ions a u t r e s q u e la l igne de la B e t u w e n ' ava ien t pas é té 

su f f i s amment é tud iées . Et la C o u r des c o m p t e s de c r i t i que r le fait q u e 

l 'u t i l i sa t ion de l ' i n f r a s t ruc tu re ferroviaire ex i s t an t aux Pays-Bas , le 

t r a n s p o r t pa r naviga t ion fluviale et le t r a n s p o r t côt ier ava ien t é té 

e x a m i n é s de façon isolée et non combinée . A u c u n e analyse approfondie 

des possibi l i tés d ' op t imi se r le t r a n s p o r t es t -oues t ex i s t an t , p a r e x e m p l e 

en a m é l i o r a n t l ' i n f r a s t ruc tu re ferroviaire en p lace , n 'ava i t é t é effectuée. 

O n n 'ava i t pas d a v a n t a g e é tud i é les possibi l i tés d 'évolut ion du traf ic sur 

les voies navigables i n t é r i e u r e s , don t la pa r t d a n s le vo lume t r a n s p o r t é 

é ta i t déjà plus i m p o r t a n t e q u e celle des c h e m i n s de fer n é e r l a n d a i s . 

100. Le bénéfice supposé p o u r l ' e n v i r o n n e m e n t avai t lui auss i é té 

p r é s e n t é de façon inexac te . Les in fo rmat ions c o n c e r n a n t l ' impact 

écologique des op t ions a u t r e s que la l igne de c h e m i n de fer de la Be tuwe 

n ' é t a i e n t pas app rop r i ée s et ava ien t é té ut i l i sées de façon sélect ive. O n 

avait privilégié les effets i m m é d i a t s ( r éduc t ion de l 'u t i l i sa t ion d ' éne rg i e 

et des émiss ions tox iques) sans p r e n d r e en c o m p t e les évolut ions 

t e c h n i q u e s c o m m e le r ecours accru à des m o t e u r s plus p r o p r e s et plus 

é c o n o m i q u e s d a n s les a u t r e s modes de t r a n s p o r t ; on n ' ava i t pas fourni 

su f f i s amment d ' i n fo rma t ions sur les conséquences q u ' a u r a i t eues le 

choix d ' a u t r e s op t ions en t e r m e s , pa r e x e m p l e , de niveau de nu i sances , 

de sécur i t é e x t é r i e u r e , et de pol lu t ion des sols et des nappes p h r é a t i q u e s . 

101. Le processus p r é s e n t a i t un aspec t posit if c o m p t e t enu en 

pa r t i cu l i e r du d é b a t publ ic qu ' ava i t susci té le projet : celui-ci avai t é té 

r é e x a m i n é d a n s son in t ég ra l i t é en 1995, et les a r g u m e n t s p l a idan t en sa 

faveur ava ien t à nouveau é té p r é s e n t e s en 1998 (dans la no te sur la l igne 

de la B e t u w e - p a r a g r a p h e 92 c i -dessus) . Toute fo i s , les in fo rma t ions 

d isponibles à l ' époque et la façon don t elles ava ien t é té ut i l isées 

p r ê t a i e n t le flanc à la c r i t i que . 

102. Le t ex t e i n t ég ra l du r a p p o r t à l ' é ta t de projet fut t r a n s m i s au 

g o u v e r n e m e n t . Le m i n i s t r e des T r a n s p o r t s et des C o m m u n i c a t i o n s , 

s ' e x p r i m a n t é g a l e m e n t au n o m du m i n i s t r e du L o g e m e n t , de l ' A m é n a g e ­

m e n t du t e r r i to i r e et de l ' E n v i r o n n e m e n t , r épond i t qu ' i l y souscrivai t dans 

les g r a n d e s l ignes, tou t en c o n t e s t a n t c e r t a i n e s des obse rva t ions 
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fo rmulées . Les conclusions de la C o u r des c o m p t e s furent accep tées pour 

m é m o i r e . 

103. Des ex t r a i t s du projet de r appor t furent t r a n s m i s au service d e 

l ' i n f r a s t ruc tu re des c h e m i n s de fer n é e r l a n d a i s et à Ra i lned , l ' o rgane 

g o u v e r n e m e n t a l n é e r l a n d a i s c h a r g é d e l ' explo i ta t ion du sys tème 

ferrovia i re . Le service de l ' i n f ras t ruc tu re des c h e m i n s de fer e x p r i m a son 

désaccord avec c e r t a i n e s conclusions de la C o u r des c o m p t e s re la t ives aux 

e s t i m a t i o n s c o n c e r n a n t l ' impac t su r l ' e n v i r o n n e m e n t . Ra i lned e x p r i m a 

des réserves su r ce r t a ines a u t r e s , c o n c e r n a n t l ' acc ro i s sement du vo lume 

de t r a n s p o r t ferroviaire e spé ré . 

104. Le t e x t e in t ég ra l du r a p p o r t , y compr i s les r éac t ions s u s m e n ­

t ionnées , fut t r a n s m i s à la C h a m b r e basse du P a r l e m e n t ( a n n é e par le ­

m e n t a i r e 1999-2000, n ° 2 7 195, n o s 1-2). 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. Les d é c i s i o n s d i r e c t r i c e s d ' a m é n a g e m e n t 

105. L 'a r t ic le 2a de la loi sur l ' a m é n a g e m e n t du t e r r i t o i r e habi l i te le 

min i s t r e du L o g e m e n t , de l ' A m é n a g e m e n t du t e r r i t o i r e et de l 'Envi ronne­

m e n t à é tab l i r , en conce r t a t i on avec les a u t r e s min i s t r e s c o m p é t e n t s 

su ivant le cas , des p lans , connus sous le n o m de décis ions d i rec t r ices 

d ' a m é n a g e m e n t , p o u r des aspec ts pa r t i cu l i e r s de la po l i t ique na t iona le 

d ' a m é n a g e m e n t du t e r r i t o i r e (ar t ic le 2a § 1). A l ' époque p e r t i n e n t e 

(c 'es t -à-di re avan t le 1 e r j a n v i e r 1994), les pro je ts d e ce type devaient 

o b l i g a t o i r e m e n t ê t r e ouver t s à la consu l t a t ion pub l ique p e n d a n t une 

pér iode d ' un à trois mois et l ' annonce devai t en ê t r e faite au p réa lab le 

d a n s le J o u r n a l officiel n é e r l a n d a i s et d a n s les méd ia s locaux. T o u t e 

p e r s o n n e in t é r e s sée pouvai t a lors faire p a r t de son point de vue dans un 

dé la i exp i r an t u n mois ap rè s la fin de ladi te pér iode d 'un à t rois mois 

(ar t ic le 2a § 2) . Le projet é ta i t t r a n s m i s à la C h a m b r e basse du 

P a r l e m e n t pour in fo rmat ion au m o m e n t d e l ' ouver tu re à la consu l t a t ion 

pub l ique (ar t ic le 2a § 5) . 

106. Les min i s t r e s é t a i en t t enus de consu l t e r sur ce projet les 

provinces , w a t e r i n g u e s et c o m m u n e s in t é r e s sées , ainsi q u e t o u t e a u t r e 

en t i t é a d m i n i s t r a t i v e conce rnée (ar t ic le 2a § 3) . L'avis du Consei l 

consu l t a t i f pour l ' a m é n a g e m e n t du t e r r i t o i r e devai t é g a l e m e n t ê t re 

d e m a n d é (ar t ic le 2a § 4) . 

107. Les min i s t r e s deva ien t ensu i t e t r a n s m e t t r e la décis ion d i rec t r ice 

d ' a m é n a g e m e n t - qui avai t a lors p e r d u son s t a t u t de proje t - à la 

C h a m b r e basse d u P a r l e m e n t pour a p p r o b a t i o n . Le p lan devai t ê t re 

a c c o m p a g n é d ' u n e déc l a r a t i on géné ra l e i nd iquan t la façon d o n t les 

obse rva t ions soumises p a r les pa r t i e s i n t é r e s sée s , les r é su l t a t s des 
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consu l t a t ions avec les collectivités locales et l'avis du Conse i l consul­

ta t i f p o u r l ' a m é n a g e m e n t du t e r r i t o i r e avaient é té pr is en c o m p t e (ar­

ticle 2a § 6) . 

108. La C h a m b r e basse avai t la possibi l i té de renvoyer la décis ion 

d i rec t r ice d ' a m é n a g e m e n t aux min i s t r e s c o m p é t e n t s pour modif icat ion 

avant de déc ider de l ' approuver ou non, ap r è s quoi il lui é ta i t possible de 

refuser son a p p r o b a t i o n pour tout ou p a r t i e du p lan (art icle 2a § 7) . 

109. La C h a m b r e basse t r a n s m e t t a i t ensu i t e la décision d i rec t r i ce 

d ' a m é n a g e m e n t te l le qu 'e l l e avait é té app rouvée à la C h a m b r e h a u t e du 

P a r l e m e n t . Celle-ci pouvai t déc ider de l ' approuver ou non, ma i s n 'ava i t 

pas la possibi l i té de la modif ier (ar t ic le 2a § 8) . En cas d ' a p p r o b a t i o n par 

la C h a m b r e h a u t e , la décision d i rec t r i ce d ' a m é n a g e m e n t e n t r a i t en 

v igueur (ar t ic le 2a § 7). Elle é ta i t a lors publ iée au J o u r n a l officiel et dans 

les m é d i a s locaux (ar t ic le 2a § 9) . 

110. Bien q u ' a u c u n e disposi t ion ne prévoie la possibil i té de saisir une 

ju r id ic t ion a d m i n i s t r a t i v e d 'un recours c o n t r e u n e décision d i rec t r ice 

d ' a m é n a g e m e n t , la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f du Consei l 

d 'E t a t a déc la ré d a n s sa décision d u 31 j a n v i e r 1997 ( p a r a g r a p h e s 62-69 

ci-dessus) , r e n d u e sur les r ecours formés en l 'espèce c o n t r e la décis ion 

d i rec t r ice d ' a m é n a g e m e n t , q u e la d a t e à p r e n d r e en c o m p t e à cet effet 

é ta i t celle à laquel le les min i s t r e s ava ien t de nouveau soumis la décision 

d i rec t r i ce d ' a m é n a g e m e n t à la C h a m b r e basse du P a r l e m e n t ap rè s que 

celle-ci leur eu t d o n n é la possibil i té de l ' a m e n d e r (en l 'espèce ce sera i t la 

décis ion d i rec t r i ce d ' a m é n a g e m e n t p a r t i e 3A). 

111. D e p u i s le 1" j a n v i e r 1994, il est prévu q u e , d a n s la m e s u r e où une 

décision d i rec t r i ce d ' a m é n a g e m e n t c o m p o r t e des décis ions d e pr inc ipe sur 

des g r a n d s proje ts d ' i m p o r t a n c e na t iona l e , tou t a u t r e a m é n a g e m e n t se 

r a p p o r t a n t à ces proje ts est soumis aux l imi tes fixées d a n s ces décisions 

de pr inc ipe (ar t ic le 39) . 

B. La lo i s u r la p l a n i f i c a t i o n d e s i n f r a s t r u c t u r e s d e t r a n s p o r t 

112. La loi sur la planif icat ion des i n f r a s t ruc tu re s de t r a n s p o r t telle 

qu 'e l le est en v igueu r depu i s le 1" j a n v i e r 1994 c o n t r a i n t le min i s t r e des 

T r a n s p o r t s et des C o m m u n i c a t i o n s à consu l t e r les collect ivi tés locales et 

r ég iona les don t le t e r r i t o i r e r i sque d ' ê t r e affecté e t , d a n s le cas d ' un projet 

ferroviai re , le fu tur exp lo i tan t de la ligne de c h e m i n de fer, avan t 

d ' é l abo re r un projet d ' a r r ê t é de t r a c é (ar t ic le 6) . C e proje t l eur est 

ensu i te t r a n s m i s , ap r è s quoi ils ont la possibil i té de fo rmule r des obser­

va t ions (ar t ic les 11 § 1, 12 §§ 1 et 2, et 13). 

113. Le m i n i s t r e é tab l i t alors un a r r ê t é de t r acé définit if et p eu t , si 

nécessa i re , ex iger des collectivités locales et rég iona les qu 'e l les modif ient 

leurs p r o p r e s p l ans d 'occupa t ion des sols et de zonage (ar t ic le 15 §§ 1-3). 
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L ' a r r ê t é de t r acé est t r a n s m i s au P a r l e m e n t avec un exposé des motifs 

(ar t ic le 16 § 1). Des délais non impéra t i f s sont fixés p o u r les différents 

s t ades de la p r o c é d u r e . 

114. T o u t e p e r s o n n e conce rnée pa r le projet peu t c o n t e s t e r l ' a r r ê t é de 

t r acé devan t la sec t ion du c o n t e n t i e u x a d m i n i s t r a t i f du Conse i l d 'E ta t 

(ar t ic le 15 § 4) . 

115. Le c h a p i t r e V de la loi sur la planif icat ion des i n f r a s t ruc tu r e s de 

t r a n s p o r t c o m p o r t e des d ispos i t ions spécia les rég issan t la p r o c é d u r e à 

suivre pour les g r a n d s pro je t s d ' i m p o r t a n c e na t iona le . C e t t e p r o c é d u r e 

doit ê t r e suivie dès lors q u ' u n e décision d i rec t r ice d ' a m é n a g e m e n t est en 

v igueur (ar t ic le 21). En pare i l cas , la décis ion d i rec t r i ce d ' a m é n a g e m e n t 

doit ê t r e a d a p t é e et t r a n s f o r m é e en projet d ' a r r ê t é de t r acé (ar t ic le 22). 

S'il s 'avère nécessa i re de modif ier le projet d ' a r r ê t é de t r acé au vu des 

obse rva t ions reçues des p a r t i e s ou collectivités locales i n t é r e s sée s , ces 

c h a n g e m e n t s doivent r e spec t e r les l imi tes fixées d a n s la décision 

d i rec t r i ce d ' a m é n a g e m e n t (ar t ic le 23 § 1). 

116. Le min i s t r e des T r a n s p o r t s et des C o m m u n i c a t i o n s , en colla­

bo ra t ion avec le m i n i s t r e du L o g e m e n t , de l ' A m é n a g e m e n t du t e r r i to i r e 

et de l ' E n v i r o n n e m e n t , é tabl i t a lors un a r r ê t é de t r acé définit if et p e u t , si 

nécessa i re , impose r a u x collectivités locales et rég iona les de modifier 

leurs p r o p r e s p lans d 'occupa t ion des sols et de zonage (ar t ic le 24 § 1-3). 

117. T o u t e p e r s o n n e i n t é r e s sée peu t saisir la sect ion d u c o n t e n t i e u x 

a d m i n i s t r a t i f du Consei l d 'E t a t d ' un recours dir igé con t re l ' a r r ê t é de 

t r acé définit if (ar t ic le 24 § 4) . Il n 'es t pas possible de fo rmer des recours 

d is t inc ts con t re la décis ion d i rec t r i ce d ' a m é n a g e m e n t , sauf si celle-ci n 'es t 

pas suivie d 'un a r r ê t é de t r acé d a n s un dé la i d ' u n a n à c o m p t e r de son 

e n t r é e en v igueu r (ar t ic le 24 § 5) . 

C. A p e r ç u h i s t o r i q u e d u C o n s e i l d'Etat e t d e s e s s e c t i o n s 

118. Le Consei l d 'E t a t a é té é tabl i pa r l ' e m p e r e u r C h a r l e s Q u i n t en 

1531 afin d ' a s s i s t e r et de consei l ler sa s œ u r , M a r i e de H o n g r i e , qu ' i l avait 

n o m m é e r é g e n t e (landvoogdes) des Pays-Bas , c h a r g é e de r é g n e r en son 

n o m . 

119. A la su i te de la sécession des Pays-Bas de l 'Espagne en 1581 et, 

d a n s la foulée, de l ' é t ab l i s semen t s u b s é q u e n t de la R é p u b l i q u e des Sept 

Prov inces -Unies , formalisé en 1648 p a r le T r a i t é de W e s t p h a l i e , le 

Conse i l d ' E t a t se t r a n s f o r m a en un o r g a n e qu i , con jo in t emen t avec le 

Stadhouder, é ta i t c h a r g é de la ges t ion des affaires c o u r a n t e s . Le cont rô le 

de ce t t e ges t ion é ta i t exercé p a r les r e p r é s e n t a n t s des Provinces-Unies 

s i égean t aux E t a t s g é n é r a u x (Staten-Generaal). 

120. Le Conse i l d ' E t a t fut aboli en 1795, lo rsque la F r a n c e occupa 

la R é p u b l i q u e . Napo léon t r a n s f o r m a la R é p u b l i q u e en R o y a u m e de 
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H o l l a n d e en 1806; en 1810, il i nco rpora celui-ci à l 'Empi re f rançais . En 

1805, le Consei l d 'E t a t avai t é té ré ins ta l lé en t a n t q u ' o r g a n e consu l ta t i f 

a u p r è s du G r a n d Pens ionna i r e (Raadpensionaris - fonc t ionna i re dés igné 

p a r le C o r p s législat if pour d i r iger l 'exécut i f de l ' époque) . Il exe rça ce t t e 

fonction j u s q u ' e n 1810. Le R o y a u m e des Pays-Bas r e t r o u v a son 

i n d é p e n d a n c e en 1813. D ' a p r è s la C o n s t i t u t i o n (Grondwet) n é e r l a n d a i s e 

de 1815, le m o n a r q u e avait l 'obl igat ion de consu l t e r le Conse i l d 'E ta t 

avan t de p r o m u l g u e r des t ex t e s législatifs ou des m e s u r e s d ' a d m i n i s t r a ­

t ion i n t e r n e . Il lui é ta i t p a r a i l leurs loisible de le consu l t e r sur d ' a u t r e s 

ques t i ons . 

121. Le Conse i l d 'E t a t fut invest i en 1861 d ' u n e fonct ion supplé­

m e n t a i r e cons i s t an t à e x a m i n e r les l i t iges admin i s t r a t i f s d a n s lesquels 

u n recours avait é té ad res sé à la C o u r o n n e (Kroonberoep) et de consei l ler 

celle-ci, composée du m o n a r q u e , inviolable, et du ou des min i s t r e s 

r e sponsab les , sur la décis ion à r e n d r e . La C o u r o n n e é ta i t l ibre de ne pas 

suivre cet avis. P o u r l 'exercice d e ce t t e fonction fut c réée la sect ion des 

l i t iges admin i s t r a t i f s du Consei l d 'E t a t (Afdeling voor Geschillen van Bestuur 

van de Raad van State). 

122. Le 1" ju i l l e t 1976 e n t r a en v igueu r la loi sur la jus t i ce 

a d m i n i s t r a t i v e en m a t i è r e de décis ions de la pu i ssance pub l ique (Wet 

administrative rechtspraak overheidsbeschikkingen - la «loi A R O B » ) , qu i fixait 

u n e p r o c é d u r e pour les recours admin i s t r a t i f s dans des ca tégor ies 

définies p a r la loi de l i t iges admin i s t r a t i f s non suscept ib les d ' un recours 

devan t la C o u r o n n e . La décision défini t ive sur ces litiges devai t ê t r e prise 

p a r une sec t ion n o u v e l l e m e n t é t a b l i e : la sect ion ju r id i c t ionne l l e du 

Conse i l d 'E ta t (Afdeling Rechtspraak van de Raad van State). 

123. Afin de d o n n e r effet à l ' a r rê t r e n d u par la C o u r le 23 oc tobre 1985 

d a n s l 'affaire Benthem c. Pays-Bas (série A n u 97) , d a n s lequel il é ta i t dit que 

la C o u r o n n e ne pouvai t passe r p o u r un t r i buna l au sens de l 'a r t ic le 6 § 1 de 

la C o n v e n t i o n , le P a r l e m e n t n é e r l a n d a i s a d o p t a , le 18 j u i n 1987, la loi 

t e m p o r a i r e sur les r ecours à la C o u r o n n e (Tijdelijke Wet Kroongeschillen). 

E n t r é e en v igueur le 1 e r j a n v i e r 1988, elle devai t exp i r e r cinq ans plus 

t a r d . En ve r tu de ses d ispos i t ions , la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f 

du Consei l d 'E ta t devai t t r a n c h e r tous les lit iges qui re leva ien t 

a u p a r a v a n t de la c o m p é t e n c e de la C o u r o n n e . La loi laissai t i n t ac t e s les 

fonctions de la sect ion j u r id i c t i onne l l e du Consei l d ' E t a t . 

124. Le 1 1 1 j a n v i e r 1994 est e n t r é e en v igueur la loi g é n é r a l e sur le droi t 

a d m i n i s t r a t i f (Algemene Wet Bestuursrecht), qui fixe de nouvel les règles 

un i fo rmes pour les p r o c é d u r e s e n m a t i è r e a d m i n i s t r a t i v e et ab roge la loi 

t e m p o r a i r e sur les r ecours à la C o u r o n n e et la loi A R O B . Les fonctions de 

la sec t ion des l i t iges admin i s t r a t i f s et celles de la sect ion ju r id i c t ionne l l e , 

l 'une et l ' au t r e é t a n t ainsi s u p p r i m é e s , furen t confiées à u n e nouvelle 

sect ion du Conse i l d ' E t a t : la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f 

(Afdeling bestuursrechtspraak). 
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D . C a r a c t é r i s t i q u e s g é n é r a l e s e t f o n c t i o n s d u C o n s e i l d'Etat 

/. La composition du Conseil d'Etat 

125. P rés idé par le m o n a r q u e , le Consei l d 'E t a t se compose 

d ' u n v ice-prés ident et d 'un m a x i m u m de v ingt -hui t consei l lers d 'E ta t 

(Staatsraden ; a r t ic le 1 de la loi sur le Conse i l d ' E t a t (Wet op de Raad van 

State)) et c inquan te -c inq consei l lers d 'E t a t en service e x t r a o r d i n a i r e 

(Staatsraden in buitengeuione dienst ; a r t ic le 4 tel qu ' i l est libellé depu i s le 

1 e r avril 2001 : avan t ce t t e d a t e , le n o m b r e m a x i m u m de consei l lers d 'E ta t 

en service e x t r a o r d i n a i r e é ta i t de v ingt -c inq) . A l ' heure ac tue l le , le 

Conse i l d ' E t a t se compose de v ingt -sep t consei l lers d 'E t a t et de 

vingt-sept consei l lers d 'E t a t en service e x t r a o r d i n a i r e . 

126. Tous les consei l lers d ' E t a t sont n o m m é s pa r a r r ê t é royal 

(Koninklijk Besluit) sur propos i t ion conjointe du m i n i s t r e de l ' I n t é r i eu r et 

des Re la t ions avec le R o y a u m e et du min i s t r e de la J u s t i c e . N o m m é s à vie, 

les consei l lers d 'E ta t p r e n n e n t l eu r r e t r a i t e à l 'âge de so ixante-d ix ans 

(ar t ic les 3 et 4) . Les consei l lers d 'E ta t en service e x t r a o r d i n a i r e 

s o u m e t t e n t des propos i t ions q u a n t au n o m b r e d ' h e u r e s qu ' i l s s o u h a i t e n t 

t rava i l le r et , en fonction de ces d o n n é e s , l eur n o m b r e est d é t e r m i n é , pa r 

a r r ê t é royal , p o u r des pér iodes de cinq ans . 

127. T o u t c and ida t à un pos te de consei l ler d 'E t a t doit posséder 

la na t i ona l i t é n é e r l a n d a i s e et ê t r e âgé d ' au moins t r en te -c inq ans 

(ar t ic le 5) . Lorsqu ' i l s 'agit de n o m m e r des m e m b r e s o rd ina i r e s 

(conseil lers d ' E t a t ) , les au to r i t é s c o m p é t e n t e s vei l lent à ce q u e la 

compos i t ion du Consei l d 'E ta t p lén ie r (Voile Raad), qui compte 

u n i q u e m e n t de tels m e m b r e s , ref lè te l ' é t a t des opinions pol i t iques et 

sociales tel les qu 'e l les se t rouven t r e p r é s e n t é e s d a n s les c h a m b r e s du 

P a r l e m e n t (Staten-Generaal). Toutefo is , l ' a p p a r t e n a n c e à un pa r t i 

pol i t ique ne cons t i tue pas un c r i t è re formel ou m a t é r i e l de n o m i n a t i o n . 

128. Les consei l lers d 'E t a t sont p r i n c i p a l e m e n t n o m m é s sur la base de 

leurs conna i s sances et de leur expé r i ence , q u e ce soit d a n s un d o m a i n e 

pa r t i cu l i e r ou d a n s celui de l ' a d m i n i s t r a t i o n pub l ique et du droit 

a d m i n i s t r a t i f en g é n é r a l . Ils sont e s s e n t i e l l e m e n t choisis p a r m i le 

pe r sonne l po l i t ique , les g o u v e r n e u r s , les h a u t s fonc t ionna i res , les 

m a g i s t r a t s et les un ive r s i t a i r e s . Les consei l lers d 'E ta t en service 

e x t r a o r d i n a i r e sont p r i n c i p a l e m e n t choisis p a r m i les m a g i s t r a t s à ra ison 

de leurs conna i s sances et expé r i ence jud ic i a i r e s pa r t i cu l i è res . 

129. L 'a r t ic le 7 § 1 de la loi sur le Conse i l d 'E ta t é n u m è r e les 

pos tes , m a n d a t s et act ivi tés profess ionnel les qui sont i ncompa t ib l e s avec 

l 'exercice des fonctions de v ice-prés ident du Conse i l d 'E t a t et de consei l ler 

d 'E t a t . L 'a r t ic le 7 § 2 é tab l i t , en t e r m e s p lus g é n é r a u x , un rég ime 

d ' incompa t ib i l i t é é g a l e m e n t appl icable a u x consei l lers d 'E t a t en service 

e x t r a o r d i n a i r e . Le t e x t e en est ainsi l ibel lé : 
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« L e v i c e - p r é s i d e n t , les c o n s e i l l e r s d ' E t a t e t les c o n s e i l l e r s d ' E t a t e n s e r v i c e 

e x t r a o r d i n a i r e n ' o c c u p e n t a u c u n p o s t e d o n t l ' exe rc i ce n ' e s t p a s s o u h a i t a b l e p o u r le b o n 

a c c o m p l i s s e m e n t de l e u r m i s s i o n ou p o u r la p r é s e r v a t i o n de l e u r i m p a r t i a l i t é et d e l e u r 

i n d é p e n d a n c e , ou de la c o n f i a n c e q u ' i l s d o i v e n t i n s p i r e r à ce t é g a r d . » 

130. En ve r tu de l 'ar t icle 7 § 3, le v ice-prés ident r en d publics tous 

a u t r e s pos tes d é t e n u s p a r les m e m b r e s du Consei l d 'E t a t . C e t t e infor­

m a t i o n est publ iée au J o u r n a l officiel n é e r l a n d a i s et sur le site I n t e r n e t 

officiel du Consei l d ' E t a t . 

2. La fonction consultative du Conseil d'Etat relativement aux projets de textes 

législatifs ou réglementaires 

131. L 'a r t i c le 73 de la C o n s t i t u t i o n con t r a in t le g o u v e r n e m e n t à 

soll ici ter l'avis consu l t a t i f du Consei l d 'E t a t sur tout projet de loi, sur 

tout projet de m e s u r e g é n é r a l e d ' a d m i n i s t r a t i o n et sur t o u t e p ropos i t ion 

d ' a p p r o b a t i o n ou de dénonc ia t i on d ' un t r a i t é (ar t ic le 15 de la loi sur le 

Consei l d ' E t a t ) . 

132. D a n s les cas où les t ex tes p roposés n ' é m a n e n t pas du 

g o u v e r n e m e n t mais d ' un ou p lus ieurs m e m b r e s de la C h a m b r e basse du 

P a r l e m e n t , celle-ci doi t é g a l e m e n t soll ici ter l'avis consu l ta t i f du Consei l 

d 'E t a t (ar t ic le 15a). 

133. P o u r l 'exercice de leurs fonctions consul ta t ives , les consei l lers 

d ' E t a t sont divisés en c inq sect ions , g r o u p é e s p a r m in i s t è r e s . L o r s q u ' u n 

projet d e t e x t e est soumis pour avis, il est tou t d ' abord e x a m i n é p a r des 

fonc t ionna i res , qui r éd igen t leurs conclusions d a n s u n e n o t e . Le projet de 

t ex t e et la no te sont ensu i t e t r a n s m i s à un r a p p o r t e u r , qui é labore un 

projet d 'avis consultat if . Ce projet est a lors d iscuté au sein de la sect ion 

conce rnée , ap r è s quoi il est soumis au Consei l d ' E t a t p lén ie r pour e x a m e n 

et adop t ion . 

134. Le Conse i l d ' E t a t e x a m i n e les proje ts de t ex t e s et les exposés des 

motifs qu i les a c c o m p a g n e n t à la l umiè r e d ' un g r a n d n o m b r e de c r i t è res , 

relat ifs à l ' in té rê t public , au respec t de la légal i té et aux exigences de 

la t e c h n i q u e légis lat ive. P a r m i ces c r i t è r e s figure la compa t ib i l i t é avec 

les conven t ions en m a t i è r e de d ro i t s de l ' h o m m e , le dro i t e u r o p é e n , 

la C o n s t i t u t i o n , le s t a t u t du R o y a u m e des Pays-Bas (Statuât voor het 

Koninkrijk der Nederlanden), la légis la t ion g é n é r a l e et les p r inc ipes de droi t 

non écr i t s , ainsi qu ' avec la légis la t ion ex i s t an t e et les règles g é n é r a l e s sur 

la s t r u c t u r e , la fo rmula t ion et la p r é s e n t a t i o n des proje ts et exposés des 

motifs . Il e x a m i n e en o u t r e l 'effectivité, l 'efficacité, la faisabil i té et 

l 'applicabi l i té supposées des t ex t e s soumis , la m e s u r e d a n s laque l le on 

peu t e s t i m e r qu ' i l s se ron t r e spec té s , ainsi q u e leur cohé rence i n t e r n e e t 

la sécur i t é j u r i d i q u e et la qua l i t é de la p ro t ec t i on j u r i d i q u e qu ' i l s offrent. 

135. Les avis du Consei l d 'E t a t sont a d o p t é s p a r le Conse i l d 'E t a t 

p lén ie r , qui se compose u n i q u e m e n t de consei l lers d 'E t a t . Les consei l lers 
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d 'E t a t en service e x t r a o r d i n a i r e ne pa r t i c ipen t pas à la fonction consul­

ta t ive du Conse i l d 'E t a t . U n e p r a t i q u e bien é tab l ie veut p a r a i l leurs 

q u e les consei l lers d 'E ta t en service e x t r a o r d i n a i r e n ' a s s i s t en t pas aux 

r é u n i o n s du Conse i l d ' E t a t p lén ie r . 

3. La fonction juridictionnelle de la section du contentieux administratif 

136. La sect ion du c o n t e n t i e u x a d m i n i s t r a t i f du Conse i l d 'E t a t connaî t 

des l i t iges a d m i n i s t r a t i f s , y compr i s des d e m a n d e s de m e s u r e s provisoires , 

q u e la loi réserve à sa c o m p é t e n c e (art icle 26 de la loi sur le Consei l 

d ' E t a t ) . P o u r t r a i t e r les affaires qui lui sont soumises , elle app l ique les 

d isposi t ions de la loi g é n é r a l e sur le droi t a d m i n i s t r a t i f et celles de la loi 

sur le Conse i l d ' E t a t . 

137. La sect ion du c o n t e n t i e u x a d m i n i s t r a t i f se compose de l ' ensemble 

des consei l lers d 'E t a t (dont ne fait pas p a r t i e le v ice-prés ident ) d u Consei l 

d 'E t a t et d e l ' ensemble des consei l lers d ' E t a t en service e x t r a o r d i n a i r e . 

T o u s sont t i tu la i res de ce t t e cha rge à v i e ; ils p r e n n e n t leur r e t r a i t e à 

l 'âge de so ixante-dix ans . U n p rés iden t de la sect ion est n o m m é par 

a r r ê t é royal , é g a l e m e n t à vie, p a r m i ses m e m b r e s . 

138. Le p r é s i d e n t d i r ige le t ravai l de la sect ion d u c o n t e n t i e u x 

a d m i n i s t r a t i f et décide de la compos i t ion d e ses q u a t r e c h a m b r e s . La 

p r e m i è r e c h a m b r e t r a i t e des affaires c o n c e r n a n t l ' a m é n a g e m e n t du 

t e r r i t o i r e , la d e u x i è m e c h a m b r e des affaires d ' e n v i r o n n e m e n t , la 

t r o i s i ème c h a m b r e des recours g é n é r a u x , et la q u a t r i è m e c h a m b r e des 

affaires c o n c e r n a n t des é t r a n g e r s . Les deux p r e m i è r e s c h a m b r e s 

s t a t u e n t en p r e m i è r e et d e r n i è r e i n s t ance , t and i s q u e la t ro i s i ème et la 

q u a t r i è m e conna i s sen t des recours d i r igés con t r e les décisions r endues 

p a r les j u r id i c t ions a d m i n i s t r a t i v e s in fé r ieures . Les affaires devant la 

sect ion du c o n t e n t i e u x a d m i n i s t r a t i f sont t r a n c h é e s soit pa r une 

fo rmat ion de trois j u g e s , soit pa r un j u g e u n i q u e . 

139. Afin de g a r a n t i r une a d m i n i s t r a t i o n i m p a r t i a l e de la ju s t i ce , la 

sect ion d u c o n t e n t i e u x a d m i n i s t r a t i f a a d o p t é ce r t a in s pr inc ipes , dont 

celui en ve r tu d u q u e l un m e m b r e ayant eu à conna î t r e d ' une d e m a n d e de 

m e s u r e provisoire ne peut pa r t i c ipe r à l ' e x a m e n du fond ; si un recours est 

e x a m i n é d a n s le c ad re d 'une p r o c é d u r e simplifiée (c 'es t -à-dire sans 

q u ' u n e aud ience soit o rgan i sée ) , u n e oppos i t ion (verzet) ne p e u t ê t r e 

e x a m i n é e pa r le m e m b r e a u t e u r de la décision c o n t e s t é e ; chaque 

m e m b r e de la sect ion doit pa r a i l leurs se m o n t r e r vigi lant à l 'égard 

d ' éven tue l s conflits d ' i n t é r ê t s , e t , lorsqu ' i l a des d o u t e s r a i sonnab le s à cet 

éga rd , il lui faut soit se d é p o r t e r , soit acqu iesce r à u n e d e m a n d e de 

r écusa t i on le c o n c e r n a n t . 

140. En p a r t i e pour facili ter le r è g l e m e n t de ces ques t ions , les 

m e m b r e s de la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f appe lés à conna î t r e 

d ' une affaire d é t e r m i n é e reçoivent , bien avant le j o u r de l ' aud ience , copie 
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des p r inc ipaux d o c u m e n t s soumis d a n s le c ad re de l 'affaire, ainsi q u ' u n e 

liste des pa r t i e s et de leurs conseils ju r id iques . De ce t t e m a n i è r e , c h a q u e 

m e m b r e peu t vérifier s'il y a ou non des ra isons jus t i f i an t qu ' i l se d é p o r t e , 

au mot i f pa r e x e m p l e qu ' i l a p r é c é d e m m e n t pr is posi t ion sur la ques t ion 

ou qu ' i l ex is te u n l ien de p a r e n t é ou a u t r e e n t r e lui et u n e p a r t i e ou son 

r e p r é s e n t a n t . 

E. C u m u l d e s f o n c t i o n s c o n s u l t a t i v e s e t j u r i d i c t i o n n e l l e s 

141. De la descr ip t ion ci-dessus il r é su l t e q u e c e r t a i n s m e m b r e s de la 

section du c o n t e n t i e u x a d m i n i s t r a t i f c u m u l e n t des fonctions ju r id ic t ion­

nel les et des fonctions consu l ta t ives , à savoir les m e m b r e s o rd ina i r e s 

(consei l lers d ' E t a t ) du Conse i l d 'E t a t , t and i s q u e les m e m b r e s ex t r a ­

o rd ina i r e s (consei l lers d 'E t a t en service e x t r a o r d i n a i r e ) n ' a s s u m e n t que 

des fonctions ju r id i c t ionne l l e s au sein du Consei l d 'E t a t . 

F. Effet d o n n é à l 'arrêt Procola c. Luxembourg r e n d u par la C o u r 
le 2 8 s e p t e m b r e 1995 

142. D a n s une note a n n e x é e à une l e t t r e d a t é e du 12 février 1998 et 

ad re s sée au p rés iden t de la C h a m b r e basse du P a r l e m e n t , le m i n i s t r e de la 

J u s t i c e et le m i n i s t r e de l ' I n t é r i eu r i n fo rma ien t la C h a m b r e basse q u ' à la 

l umiè r e de l ' a r rê t Procola (série A n" 326) et c o m p t e t enu du fait qu ' i l n'y 

avai t pas encore de c o m m u n a u t é de vues sur sa po r t ée précise et ses 

conséquences possibles pour les Pays-Bas le Consei l d 'E t a t avait adop té 

u n e l igne de condu i t e provisoire en a t t e n d a n t q u e la C o u r e u r o p é e n n e 

des Dro i t s de l ' H o m m e d o n n e de plus a m p l e s précis ions à ce sujet 

d a n s ses a r r ê t s à veni r ( C h a m b r e basse , D o c u m e n t s p a r l e m e n t a i r e s 

1997-1998, 25 425, n ° 3 ) . 

143. La dua l i t é de fonctions du Consei l d ' E t a t fut a lors d é b a t t u e de 

m a n i è r e approfondie au sein du P a r l e m e n t n é e r l a n d a i s , qui a d m i t la 

posi t ion a d o p t é e p a r le g o u v e r n e m e n t . 

144. Au cours des discussions b u d g é t a i r e s qu i e u r e n t lieu au sein du 

P a r l e m e n t en 2000, le g o u v e r n e m e n t conf i rma sa posi t ion ci-dessus. En 

r éponse à u n e ques t ion posée au sein de la C h a m b r e basse sur les 

fonctions consu l ta t ives et j u r id i c t ionne l l e s du Consei l d 'E t a t cons idérées 

sous l 'angle de l ' i ndépendance de l ' a d m i n i s t r a t i o n de la j u s t i c e , le gouver­

n e m e n t déc la ra q u ' a p r è s l ' a r rê t Procola le Consei l d 'E t a t avai t a d a p t é ses 

m é t h o d e s de t ravai l , si b ien q u e les r i sques tels q u e ceux mis en évidence à 

l 'occasion de l 'affaire Procola, et qu i é t a i en t évoqués d a n s la l e t t r e du 

min i s t r e de la J u s t i c e d a t é e du 12 février 1998, se t rouva i en t v i r tue l le ­

m e n t exclus et q u e , c o m p t e t e n u de ce t t e évolut ion, l ' i ndépendance de 
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l ' a d m i n i s t r a t i o n de la jus t i ce se t rouvai t g a r a n t i e ( C h a m b r e basse , 

D o c u m e n t s p a r l e m e n t a i r e s 2000-2001, 27 400 II, n" 3) . 

145. La p r a t i q u e a d o p t é e pa r le Consei l d 'E t a t fut pa r a i l leurs 

déc r i t e d a n s le r a p p o r t a n n u e l 2000 du Consei l d 'E ta t . Les p a r a g r a p h e s 

p e r t i n e n t s de ce r a p p o r t sont ainsi l ibel lés : 

« D è s lors q u e l 'on ne sa i t t o u j o u r s p a s avec c e r t i t u d e c o m m e n t la C o u r e u r o p é e n n e 

d e s D r o i t s d e l ' H o m m e s t a t u e r a s u r le c u m u l de f o n c t i o n s a u se in d u C o n s e i l d ' E t a t 

n é e r l a n d a i s et l 'effet d e ce c u m u l s u r l ' i n d é p e n d a n c e e t l ' i m p a r t i a l i t é ob j ec t i ve d u 

C o n s e i l d ' E t a t , ni q u e l s c r i t è r e s el le a p p l i q u e r a à ce t é g a r d e t q u e l l e s l i m i t e s elle 

t r a c e r a , la s e c t i o n d u c o n t e n t i e u x a d m i n i s t r a t i f a p o u r l ' h e u r e chois i d e s c r i t è r e s e t 

fixé d e s l i m i t e s . P a r a i l l e u r s , le C o n s e i l d ' E t a t et sa s e c t i o n du c o n t e n t i e u x a d m i n i s t r a ­

tif j u g e n t i m p o r t a n t q u e l ' a p p a r e n c e d ' i m p a r t i a l i t é soi t s a u v e g a r d é e . L a p r o c é d u r e 

r e t e n u e à c e t é g a r d , e t a u suje t de l a q u e l l e les m i n i s t r e s de la J u s t i c e et de l ' I n t é r i e u r 

se s o n t d é j à e x p r i m é s d e v a n t la C h a m b r e b a s s e ( C h a m b r e b a s s e , D o c u m e n t s p a r l e ­

m e n t a i r e s 1997-1998 , 25 4 2 5 , n" 3 ) , se r a m è n e à ce q u i su i t : 

Si d a n s le c a d r e d ' u n r e c o u r s d é p o s e d e v a n t la s e c t i o n du c o n t e n t i e u x a d m i n i s t r a t i f 

d a n s les d é l a i s le r e q u é r a n t c o n t e s t e la l é g a l i t é d ' u n e d i s p o s i t i o n a p p l i q u é e d a n s sa 

c a u s e ou ce l le d ' u n e r è g l e q u e l c o n q u e c o n c e r n a n t u n a s p e c t - p a r e x e m p l e u n e 

i n c o m p a t i b i l i t é avec le d r o i t e u r o p é e n - à l ' é g a r d d u q u e l le C o n s e i l d ' E t a t s 'est p a r le 

p a s s é e x p l i c i t e m e n t e x p r i m é , à l ' occas ion d ' u n e d e m a n d e d ' av i s s u r la d i s p o s i t i o n e n 

c a u s e , e t si u n e p a r t i e a é m i s d e s d o u t e s s u r l ' i n d é p e n d a n c e et l ' i m p a r t i a l i t é de la 

f o r m a t i o n a p p e l é e à c o n n a î t r e d u r e c o u r s , la c o m p o s i t i o n de cel le-ci s e r a m o d i f i é e d e 

m a n i è r e à g a r a n t i r q u e s e u l s y s i è g e n t les m e m b r e s n ' a y a n t p a s p a r t i c i p é à l ' a d o p t i o n 

d e l ' av is . P e u v e n t a in s i e n t o u t é t a t d e c a u s e ê t r e a p p e l é s à s i é g e r d a n s ce cas les 

c o n s e i l l e r s d ' E t a t e n s e r v i c e e x t r a o r d i n a i r e , q u i n ' e x e r c e n t j a m a i s d e fonc t ions 

c o n s u l t a t i v e s , a ins i q u e les c o n s e i l l e r s d ' E t a t n o m m é s a p r è s l ' i n t e r v e n t i o n d e l 'avis e t 

c e u x d o n t il e s t o b j e c t i v e m e n t c e r t a i n q u ' i l s n ' o n t p a s p a r t i c i p é à l ' a d o p t i o n d e l 'avis 

d a n s le c a d r e du C o n s e i l d ' E t a t p l é n i e r . E n p a r e i l l e s i t u a t i o n , c e t t e n o u v e l l e m a n i è r e 

de p r o c é d e r e m p ê c h e r a , a u t a n t q u e p o s s i b l e , le r e q u é r a n t d e se p r é v a l o i r de l ' a r r ê t 

Procola d a n s le c a d r e d ' u n e d e m a n d e d e r é c u s a t i o n ou à un a u t r e t i t r e . » 

G. R é c u s a t i o n d e s m e m b r e s d e la s e c t i o n d u c o n t e n t i e u x 

a d m i n i s t r a t i f 

146. Les m e m b r e s de la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f appe lés à 

c o n n a î t r e d ' une affaire p e u v e n t ê t re r écusés pa r l 'une q u e l c o n q u e des 

pa r t i e s en ra ison de faits ou c i r cons tances de n a t u r e à affecter leur 

i m p a r t i a l i t é j ud ic i a i r e (ar t ic le 8:15 de la loi g é n é r a l e sur le droi t 

a d m i n i s t r a t i f combiné avec l 'ar t icle 36 de la loi sur le Consei l d ' E t a t ) . 

147. La d e m a n d e de r écusa t ion est e x a m i n é e dès q u e possible pa r une 

c h a m b r e c o m p o s é e de trois m e m b r e s du Consei l d 'E t a t qu i ne peu t 

c o m p r e n d r e le ou les consei l lers récusés . L ' a u t e u r de la d e m a n d e de 

r écusa t ion et le ou les m e m b r e s récusés se voient d o n n e r l 'occasion d ' ê t r e 

e n t e n d u s . U n e décis ion mot ivée et insuscep t ib le de recours est r e n d u e 

auss i tô t que possible (ar t ic le 8:18 de la loi g é n é r a l e sur le droi t 

a d m i n i s t r a t i f comb iné avec l 'ar t icle 36 de la loi sur le Conse i l d ' E t a t ) . 
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148. D a n s la j u r i s p r u d e n c e déve loppée p a r la sect ion du c o n t e n t i e u x 

a d m i n i s t r a t i f à propos des d e m a n d e s de r é c u s a t i o n fondées sur une 

incompat ib i l i t é avec l 'ar t icle 6 de la C o n v e n t i o n du c u m u l au sein du 

Consei l d 'E ta t de fonctions consul ta t ives et de fonctions ju r id i c t ionne l l e s , 

u n e i m p o r t a n c e décisive est a t t r i b u é e à la ques t i on de savoir si, oui ou non, 

le ou les consei l lers récusés ont par t ic ipé à l ' adopt ion de l'avis sur la 

légis lat ion en cause et si, oui ou non, le r ecour s conce rne en s u b s t a n c e un 

point qui a é té exp l i c i t emen t t r a i t é d a n s l'avis d o n n é pa r le Conse i l d ' E t a t . 

149. La sect ion du c o n t e n t i e u x a d m i n i s t r a t i f avai t d a n s un p r e m i e r 

t e m p s r e t e n u c o m m e c r i t è re la m e s u r e d a n s laquel le des m e m b r e s de la 

fo rma t ion appe lée à conna î t r e du recours ava ien t c o n t r i b u é à l'avis 

consultat i f . Ce c r i t è re fut a b a n d o n n é u l t é r i e u r e m e n t au mot i f q u e le 

r e n s e i g n e m e n t en cause n ' é t a i t pas accessible au public en g é n é r a l , et 

donc pas non plus aux pa r t i e s . Les ques t i ons clés d e m e u r e n t celles de 

savoir si le ou les m e m b r e s récusés a p p a r t e n a i e n t au Conse i l d 'E t a t 

p lén ie r à l ' époque où l'avis a é té r e n d u et si cet avis c o m p o r t e la m o i n d r e 

prise de posi t ion con t r a i r e à l 'analyse de la p a r t i e ayan t d e m a n d é la 

r écusa t ion . Ce n 'es t que lorsque ces ques t i ons peuven t recevoir u n e 

r éponse aff i rmat ive qu' i l est admis q u e la p a r t i e en ques t i on a des 

ra isons valables de c r a ind re q u e le ou les m e m b r e s conce rnés soient 

p r évenus r e l a t i v e m e n t à l 'objet du litige (sect ion du c o n t e n t i e u x 

admin is t ra t i f , affaire n° E10.95.0026/W, a r r ê t du 9 oc tobre 1997, et 

affaire n" E01.96.0532/W, a r r ê t du 10 d é c e m b r e 1997, Jurisprudentie 

Bestuursrecht 1998/28). 

150. Le rejet d ' une d e m a n d e de r écusa t ion n 'en lève toutefois pas aux 

m e m b r e s de la fo rma t ion appe lée à c o n n a î t r e de l 'affaire la possibil i té 

de déc ider pa r la su i te de se d é p o r t e r c o m p t e t enu de la subs t ance du 

recours (section du c o n t e n t i e u x adminis t ra t i f , affaire n" E03 .96 .0765/1 , 

Jurisprudentie Bestuursrecht 2001/72) . 

151. Depu i s sa publ ica t ion , l ' a r rê t Procola a é té invoqué à dix repr i ses 

d a n s le cad re de d e m a n d e s de r écusa t ion p r é s e n t é e s à la sect ion du 

c o n t e n t i e u x admin is t ra t i f . T o u t e s ces d e m a n d e s ont é té r e j e t ées , soit q u e 

les m e m b r e s récusés n ' eussen t pas pa r t i c ipé a u x avis consul ta t i f s r e n d u s 

au sujet des d isposi t ions légales en cause , soit q u e les poin ts de dro i t 

soumis à la sec t ion du c o n t e n t i e u x a d m i n i s t r a t i f p a r la p a r t i e r é c u s a n t e 

fussent à ce po in t é loignés de l 'avis consu l t a t i f en ques t i on q u e la c r a i n t e 

d 'un m a n q u e d ' i m p a r t i a l i t é devai t passe r pour injust if iée. 

152. D a n s le cad re d 'un pourvoi formé d e v a n t la Cour de cassa t ion 

[Höge Raad) con t r e un j u g e m e n t r e n d u le 29 m a r s 1999 pa r le t r i buna l 

d ' a r r o n d i s s e m e n t (Arrondissementsrechtbank) d ' A r n h e m d a n s une p r o c é d u r e 

d ' exp rop r i a t i on se r a p p o r t a n t à la cons t ruc t ion de la ligne ferroviaire d e la 

Be tuwe , le d e m a n d e u r avait pris a r g u m e n t de ce q u ' e n se b o r n a n t à 

renvoyer aux p r o c é d u r e s a d m i n i s t r a t i v e s déjà suivies devan t la sect ion du 

c o n t e n t i e u x a d m i n i s t r a t i f le t r i buna l d ' a r r o n d i s s e m e n t é ta i t r e s t é en 
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défaut de s t a t u e r sur la légal i té et la nécess i té de l ' expropr ia t ion et , en 

pa r t i cu l i e r , de ce que le t r ibuna l d ' a r r o n d i s s e m e n t avai t omis d ' e x a m i n e r 

les a u t r e s possibi l i tés t e c h n i q u e s env isageab les , telles le c r e u s e m e n t 

d ' un t u n n e l qu i a u r a i t s u p p r i m é la nécess i té d ' u n e expropr i a t ion . A cet 

égard , se r é fé ran t à l ' a r rê t Procola r e n d u p a r la C o u r , il sou tena i t q u e 

1'« i m p a r t i a l i t é s t r u c t u r e l l e » du Consei l d 'E t a t é ta i t d o u t e u s e et en t i ra i t 

la conclusion qu' i l avait droi t à faire e x a m i n e r ces ques t i ons pa r les 

j u r id i c t ions o rd ina i r e s . 

153. D a n s son a r r ê t d u 16 février 2000, la C o u r d e cassa t ion re j e t a ces 

a r g u m e n t s . Elle fit s ienne l 'analyse du t r i b u n a l d ' a r r o n d i s s e m e n t selon 

laquel le les ques t ions tel les q u e celles de la nécess i té m ê m e de cons t ru i r e 

la voie fer rée et du choix des solut ions t e chn iques et du t r acé deva ien t ê t r e 

t r a n c h é e s d a n s le cad re de la p r o c é d u r e a d m i n i s t r a t i v e p révue pa r la loi 

sur l ' a m é n a g e m e n t du t e r r i to i r e et pa r la loi sur la planif icat ion des 

i n f r a s t ruc tu re s d e t r a n s p o r t , et non d a n s le c ad re de la p rocédure 

d ' exp rop r i a t i on . Q u a n t à l ' a r g u m e n t du d e m a n d e u r c o n c e r n a n t l ' impar­

t ia l i té du Consei l d ' E t a t , elle se p rononça c o m m e suit : 

« 3 . 2 . [le d e m a n d e u r ] a a r t i c u l é d e v a n t le t r i b u n a l d ' a r r o n d i s s e m e n t les o b j e c t i o n s 

s u i v a n t e s à l ' e x p r o p r i a t i o n ( c i t é e s d a n s la m e s u r e o ù e l les son t t o u j o u r s p e r t i n e n t e s ) : 

(...) 

(b) D è s lo r s q u e le C o n s e i l d ' E t a t ( d a n s s o n e n s e m b l e , c ' e s t - à - d i r e y c o m p r i s la 

s e c t i o n d u c o n t e n t i e u x a d m i n i s t r a t i f ) a p a r t i c i p é à l ' a d o p t i o n de la loi s u r la p l a n i ­

f i ca t ion d e s i n f r a s t r u c t u r e s d e t r a n s p o r t , p u i s q u ' e n t a n t q u ' o r g a n e c o n s u l t a t i f il a 

r e n d u u n avis g é n é r a l e m e n t pos i t i f s u r le p r o j e t , il n e p e u t ê t r e c o n s i d é r é c o m m e u n 

t r i b u n a l s t r u c t u r e l l e m e n t i m p a r t i a l a u s e n s d e l ' a r t i c l e 6 d e la C o n v e n t i o n ; 

( . . . ) 

3.4 .5 .1. D a n s la p a r t i e I b du m o y e n , cjui c o n c e r n e le g r i e f e x p o s é s o u s le po in l 3.2 (b) 

et s e r a p p o r t e à l ' a r r ê t r e n d u p a r l a C o u r e u r o p é e n n e (...) e n l ' a f fa i re Procola 

c. Luxembourg, s e t r o u v e r é i t é r é l ' a r g u m e n t q u i a é t é s o u l e v é e n va in d e v a n t le 

t r i b u n a l d ' a r r o n d i s s e m e n t , à s a vo i r q u e l ' a r r ê t é roya l do i t ê t r e e x a m i n é d a n s s o n 

i n t é g r a l i t é d è s lors q u e d e s d o u t e s p e u v e n t s u r g i r q u a n t à l ' i m p a r t i a l i t é s t r u c t u r e l l e 

d u C o n s e i l d ' E t a t c o n s i d é r é c o m m e o r g a n e j u r i d i c t i o n n e l , d a n s la m e s u r e où c e r t a i n s 

d e s e s m e m b r e s o n t s u c c e s s i v e m e n t p a r t i c i p é à l ' a d o p t i o n d e l 'avis s u r le p ro j e t de loi 

s u r l ' a m é n a g e m e n t d u t e r r i t o i r e et r e n d u la j u s t i ce c o n c e r n a n t u n e d é c i s i o n p r i s e s u r 

la b a s e d e l a d i t e loi. 

3 .4 .5 .2 . C e t a r g u m e n t m é c o n n a î t t o u t e f o i s la c o n s i d é r a t i o n s c ion l a q u e l l e le 

s i m p l e fait q u e le C o n s e i l d ' E t a t a i t r e n d u , c o n f o r m é m e n t a u x d i s p o s i t i o n s l éga l e s 

c o n c e r n é e s , u n avis a u suje t du p ro j e t q u i est finalement d e v e n u la loi su r la 

p l a n i f i c a t i o n d e s i n f r a s t r u c t u r e s d e t r a n s p o r t n ' a u t o r i s e p a s à c o n c l u r e q u e d e s 

c r a i n t e s q u a n t à l ' i m p a r t i a l i t é d e la s e c t i o n d u c o n t e n t i e u x a d m i n i s t r a t i f d u C o n s e i l 

d ' E t a t , q u i a e u à r e n d r e u n e déc i s i on j u r i d i c t i o n n e l l e s u r d e s g r i e f s d i r i g e s c o n t r e 

l ' a r r ê t é d e t r a c é , s o i e n t o b j e c t i v e m e n t j u s t i f i é e s . L a b r a n c h e Ib d u m o y e n do i t d o n c 

ê t r e r e j e t é c . » 
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E N D R O I T 

I. SUR LA RECEVABILITÉ DES R E Q U Ê T E S 

154. Le G o u v e r n e m e n t sou t ien t q u e , à l ' except ion de M. et 

M""' R a y m a k e r s , les r e q u é r a n t s n 'on t pas récusé la sect ion du 

c o n t e n t i e u x a d m i n i s t r a t i f ni saisi les j u r id i c t ions civiles au mot i f que la 

p r o c é d u r e a d m i n i s t r a t i v e en cause ne leur pa ra i s sa i t pas offrir des 

g a r a n t i e s suff isantes d ' é q u i t é . O r ces deux voies de recours s e ra i en t 

effectives et a u r a i e n t pe rmis de r e d r e s s e r la viola t ion a l l éguée de la 

Conven t ion . Dès lors , ho rmis M. et M"1'' R a y m a k e r s , a u c u n des 

r e q u é r a n t s n ' a u r a i t épuisé les voies de recours i n t e r n e s au sens de 

l 'ar t ic le 35 § 1 de la Conven t ion . 

155. Les r e q u é r a n t s r é p l i q u e n t q u e , b ien qu ' i ls eus sen t , c o n c e r n a n t 

l ' impar t i a l i t é de la section du c o n t e n t i e u x admin is t ra t i f , des d o u t e s , q u e 

ce r t a in s e x p r i m è r e n t d 'a i l leurs d a n s leurs obse rva t ions écr i tes à l ' appui de 

l eu r r ecour s , ils ava ien t choisi, c o n t r a i r e m e n t à M. et M'1" R a y m a k e r s , d e 

ne pas s o u m e t t r e de d e m a n d e formelle de r écusa t ion , c r a i g n a n t q u e cela 

pû t avoir des conséquences néga t ives . Us font pa r a i l leurs observer qu ' i l 

n 'y avai t pas de différence subs tan t i e l l e e n t r e le r ecours formé p a r M. et 

M""' R a y m a k e r s et ceux in t rodu i t s par eux . Q u a n t à la possibi l i té , évoquée 

pa r le G o u v e r n e m e n t , de former un recours devan t les j u r id i c t ions civiles, 

les r e q u é r a n t s p réc i sen t q u e , d ' a p r è s la j u r i s p r u d e n c e des j u r id i c t ions 

civiles tel le qu ' i l l u s t r ée p a r l ' a r rê t r e n d u p a r la C o u r de cassa t ion le 

16 février 2000 ( p a r a g r a p h e 153 c i -dessus) , la sect ion du c o n t e n t i e u x 

a d m i n i s t r a t i f est cons idé rée c o m m e sat is fa isant aux condi t ions d ' i m p a r ­

t ia l i té r é s u l t a n t de l 'ar t icle 6 § 1 de la Conven t i on . 

156. La C o u r rappe l le les pr inc ipes p e r t i n e n t s appl icables en m a t i è r e 

d ' é p u i s e m e n t des voies de recours i n t e rne s , tels qu ' i l s ont é té exposés 

n o t a m m e n t d a n s l ' a r rê t Selmouni c. France r e n d u pa r la C o u r le 28 juillet 

1999 ( [ G C ] , n " 25803/94, §§ 74-77, C E D H 1999-V). L 'ar t ic le 35 § 1 de la 

Conven t i on vise à m é n a g e r aux E t a t s c o n t r a c t a n t s l 'occasion de p réven i r 

ou r ed re s se r les violat ions a l léguées con t r e eux avant q u e la C o u r n ' en soit 

saisie . C e t t e disposi t ion ne prescr i t toutefois l ' épu i s emen t que des recours 

effectifs et d i sponib les , c 'es t -à-dire ex i s t an t à un d e g r é suffisant de 

c e r t i t u d e et ap t e s à r e d r e s s e r d i r e c t e m e n t les violat ions a l l éguées de la 

Conven t i on . U n r e q u é r a n t ne peu t ê t r e cons idé ré c o m m e n ' ayan t pas 

épuisé les voies de recours i n t e r n e s s'il peu t d é m o n t r e r , en p rodu i san t 

des décisions i n t e r n e s ou d ' a u t r e s p reuves p e r t i n e n t e s , q u ' u n recours 

d isponible qu' i l n ' a pas exercé é t a i t voué à l 'échec. 

157. La C o u r a d m e t avec le G o u v e r n e m e n t q u e , s ' ag issant d 'une 

a l l éga t ion a u x t e r m e s de l aque l le u n t r i buna l ne r e m p l i t pas les condi­

t ions d ' i n d é p e n d a n c e ou d ' i m p a r t i a l i t é requises pa r l 'ar t icle 6 § 1 de la 

Conven t ion , la possibi l i té de fo rmer une d e m a n d e de r écusa t ion q u e 
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prévoit le dro i t n é e r l a n d a i s peu t pa s se r pour un r ecour s effectif au sens de 

l 'ar t icle 35 § 1 de la Conven t ion . 

158. En l 'espèce, M . et M n " R a y m a k e r s furent d é b o u t é s de leur 

d e m a n d e de r écusa t ion , laquel le se fondai t sur les m ê m e s motifs que 

ceux exposés au jou rd ' hu i pa r l ' ensemble des r e q u é r a n t s d e v a n t la Cour . 

La C o u r ne voit pas c o m m e n t u n e d e m a n d e de r écusa t ion fo rmée pa r les 

a u t r e s r e q u é r a n t s qui é t a i en t p a r t i e s aux m ê m e s p rocédure s q u e M. et 

M m c R a y m a k e r s a u r a i t pu d o n n e r lieu à une décision d i f fé ren te . Aussi 

a d m e t - e l l e , c o m p t e t e n u des c i r cons tances pa r t i cu l i è res de l ' espèce , q u e 

les a u t r e s r e q u é r a n t s n ' ava ien t pas à exerce r ce r ecour s , qu i n'offrait 

a u c u n e chance de succès. 

159. En ce qui conce rne le r ecour s civil m e n t i o n n é p a r le G o u v e r n e ­

m e n t , il est vrai q u e la C o u r a p r é c é d e m m e n t a d m i s son effectivité là où 

u n e voie de recours admin i s t r a t i ve é ta i t r é p u t é e offrir des g a r a n t i e s 

insuff isantes d ' équ i t é de la p r o c é d u r e ( a r r ê t Oerlemans c. Pays-Bas du 

27 n o v e m b r e 1991, sér ie A n" 219, pp . 21-22, §§ 50-57). D a n s l 'affaire 

Oerlemans, toutefois , le r ecours a d m i n i s t r a t i f du r e q u é r a n t avai t é té 

e x a m i n é p a r la C o u r o n n e ( p a r a g r a p h e s 121 et 123 ci-dessus) ap r è s que la 

C o u r eu t conclu d a n s son a r r ê t Benthem c. Pays-Bas du 23 oc tobre 1985 

(série A n" 97) q u e la C o u r o n n e ne pouvai t passer pour un t r i b u n a l au 

sens de l 'ar t icle 6 § 1 de la Conven t ion . 

160. D a n s ses brèves observa t ions a u sujet de la possibil i té d ' i n t rodu i r e 

u n recours devan t les j u r id i c t ions civiles, le G o u v e r n e m e n t n ' a ci té a u c u n e 

décision jud ic i a i r e i n t e r n e où une ju r id i c t ion civile a u r a i t consent i à 

c o n n a î t r e d 'un recours a d m i n i s t r a t i f au mot i f q u ' e u é g a r d à l ' a r rê t 

Procola c. Luxembourg r e n d u pa r la C o u r le 28 s e p t e m b r e 1995 (série A 

n" 326) la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f offrait des g a r a n t i e s 

insuff isantes d ' i n d é p e n d a n c e et d ' i m p a r t i a l i t é . Il ressor t en vér i té de la 

j u r i s p r u d e n c e invoquée pa r les r e q u é r a n t s q u e l ' a r g u m e n t en ques t ion 

est re je té pa r la C o u r de cassa t ion . Aussi la C o u r considère- t -e l le que les 

r e q u é r a n t s ont su f f i s amment é tab l i q u ' e n l 'espèce le r ecours en cause ne 

pouvai t lui non plus ê t r e cons idé ré c o m m e offrant des chances ra ison­

nables de succès. 

161. D a n s ces condi t ions , les r e q u ê t e s ne peuven t ê t r e re je tées pour 

n o n - é p u i s e m e n t des voies de r ecour s i n t e r n e s au sens de l 'ar t icle 35 § 1 

de la C o n v e n t i o n . 

162. La C o u r e s t ime que le gr ief des r e q u é r a n t s selon lequel la section 

du c o n t e n t i e u x a d m i n i s t r a t i f ne peu t , d 'un point de vue objectif, passer 

pour un t r ibuna l i n d é p e n d a n t et i m p a r t i a l au sens de l 'ar t icle 6 de la 

Conven t ion soulève des ques t i ons d e dro i t su f f i s amment sé r i euses pour 

q u e l 'on ne puisse s t a t u e r à leur sujet sans u n e x a m e n au fond des 

r e q u ê t e s . Celles-ci ne se h e u r t a n t p a r a i l leurs à a u c u n mot i f d ' i r r e ­

cevabi l i té , la C o u r les déc la re recevables pour le su rp lus . C o n f o r m é m e n t 

à sa décis ion d ' a p p l i q u e r l 'ar t ic le 29 § 3 de la C o n v e n t i o n ( p a r a g r a p h e 11 
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ci-dessus) , elle se p e n c h e r a d ' e m b l é e sur le bien-fondé du gr ief des 

r e q u é r a n t s . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

163. P r e n a n t a r g u m e n t du fait q u e le Consei l d ' E t a t exerce à la fois 

des fonctions consu l ta t ives et des fonctions j u r id i c t i onne l l e s , les 

r e q u é r a n t s s o u t i e n n e n t que la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f dudi t 

o r g a n e m a n q u e d ' i n d é p e n d a n c e et d ' i m p a r t i a l i t é . Ils i nvoquen t l 'ar t ic le 6 

§ 1 de la Conven t ion , aux t e r m e s d u q u e l : 

« T o u t e p e r s o n n e a d r o i t à ce q u e s a c a u s e soi t e n t e n d u e é q u i t a b l e m e n t (...) p a r u n 

t r i b u n a l i n d é p e n d a n t et i m p a r t i a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r ses d r o i t s 

e t o b l i g a t i o n s d e c a r a c t è r e civil (...) » 

A. A p p l i c a b i l i t é d e l 'art ic le 6 

164. Il n 'y a pas con t roverse e n t r e les pa r t i e s sur l 'appl icabi l i té de 

l 'ar t icle 6 § 1 de la Conven t i on en l ' espèce, et la C o u r n ' aperço i t a u c u n e 

ra ison de cons idé re r q u e la p r o c é d u r e l i t ig ieuse n ' e n t r a i t pas d a n s le 

c h a m p d 'app l ica t ion d e c e t t e disposi t ion. 

B. O b s e r v a t i o n d e l 'art ic le 6 

/. Arguments des parties 

a) Les requérants 

165. Les r e q u é r a n t s s o u t i e n n e n t q u ' à la l umiè r e des a r r ê t s r e n d u s pa r 

la C o u r dans les affaires Procola ( a r r ê t p réc i té ) et McGonnell c. Royaume-Uni 

(n" 28488/95 , C E D H 2000-11), la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f ne 

peu t passer pour un t r i b u n a l i n d é p e n d a n t et i m p a r t i a l au sens de l 'ar t icle 6 

§ 1 de la Conven t i on . D a n s son a r r ê t Procola, la C o u r a cons idéré que , 

du fait du cumul d e di f férentes fonctions a u sein du Consei l d 'E t a t 

l uxembourgeo i s , l ' impar t i a l i t é s t ruc tu re l l e de cet o r g a n e pouvai t ê t r e 

mise en d o u t e . Les r e q u é r a n t s e s t i m e n t par a i l leurs que la pe rcep t ion 

des r e c o u r a n t s doit ê t r e r e g a r d é e c o m m e d é t e r m i n a n t e lorsqu ' i l s 'agit 

d ' app réc i e r l ' impar t i a l i t é objective d ' un t r i buna l . U n r e c o u r a n t ne 

devra i t pas pouvoir n o u r r i r le m o i n d r e d o u t e - fondé su r des motifs 

p laus ibles et ob jec t ivement jus t i f iés - q u a n t à l ' impar t i a l i t é d ' un t r ibuna l . 

166. Les r e q u é r a n t s cons idè ren t q u ' à cet éga rd a u c u n e d is t inc t ion ne 

p e u t ê t r e é tabl ie e n t r e , d ' u n e p a r t , l 'exercice s i m u l t a n é de di f férentes 
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fonct ions pa r u n e p e r s o n n e e t , d ' a u t r e p a r t , un exercice s i m u l t a n é , au 

n iveau de l ' ins t i tu t ion , de d i f férentes t âches s t ruc tu re l l e s . Il se ra i t selon 

eux artificiel d ' o p é r e r s emblab l e d i s t inc t ion . La mise en œ u v r e p r a t i q u e 

d ' u n e n o r m e fondée sur u n e te l le a p p r o c h e a u r a i t d e g r a n d e s c h a n c e s de 

se révéler i n a d é q u a t e et d'offrir aux r e c o u r a n t s des g a r a n t i e s et des 

possibi l i tés de con t rô le j u r i d i c t i onne l insuff isantes . 

167. Il en r é su l t e r a i t q u e , c h a q u e fois qu 'e l le sera i t saisie d ' u n r ecour s , 

la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f devra i t m e n e r une e n q u ê t e pour 

d é t e r m i n e r que l les d isposi t ions légales é t a i en t conce rnées au m o m e n t de 

l'avis r e n d u pa r le Consei l d 'E t a t su r le projet p e r t i n e n t , que l s consei l lers 

d 'E t a t é t a i en t a lors m e m b r e s du Consei l d 'E t a t p lén ie r et que l le é ta i t la 

t e n e u r d e l 'avis r e n d u . H o r m i s le r i sque d ' e r r e u r qu i pou r ra i t e n t a c h e r 

pare i l le e n q u ê t e , il i ncombera i t é g a l e m e n t au r e c o u r a n t - habi l i té pa r le 

droi t a d m i n i s t r a t i f à m e n e r la p r o c é d u r e sans ass i s tance j u r i d i q u e 

profess ionnel le - de vérifier l ' exis tence possible de pare i l c u m u l de 

fonct ions. Les r e c o u r a n t s non ass is tés s e ra i en t souvent incapables 

d ' ob t en i r u n e r éponse r ap ide su r la composi t ion du Consei l d 'E t a t p lén ie r 

au m o m e n t de l 'avis. De surcro î t , d a n s la p lupa r t des cas, les r e c o u r a n t s ne 

p r e n d r a i e n t conna i s sance q u e peu avant l ' audience de la composi t ion 

défini t ive de la fo rma t ion d e la sect ion d u c o n t e n t i e u x admin i s t ra t i f 

c h a r g é e de c o n n a î t r e de leur cause . 

168. Les r e q u é r a n t s s o u t i e n n e n t en o u t r e q u e le Consei l d ' E t a t , en sa 

qua l i t é d ' o rgane consultatif , ne peu t se c o m p a r e r à une a u t o r i t é judi­

ciaire i n d é p e n d a n t e et i m p a r t i a l e , dès lors qu ' i l s 'agit d 'un o r g a n e à 

compos i t ion po l i t ique qu i a des l iens é t ro i t s avec le g o u v e r n e m e n t et 

avec le P a r l e m e n t . A cet é g a r d , ils se r é f è ren t à l 'ar t icle 22 de la loi sur 

le Consei l d 'E t a t , qu i prévoi t u n e possibi l i té géné ra l e de consu l t a t ion 

e n t r e le Conse i l d ' E t a t et le m i n i s t r e conce rné , et font observer q u e l'on 

ne t rouve a u c u n e disposi t ion a n a l o g u e d a n s les t ex t e s rég i s san t l 'orga­

nisa t ion jud ic i a i r e . 

169. U n e x a m e n des condi t ions de n o m i n a t i o n des consei l lers d 'E ta t -

lesquel les s e ra i en t b ien moins s t r ic tes q u e les condi t ions de n o m i n a t i o n 

des j u g e s des t r i b u n a u x o r d i n a i r e s - , de la p r o c é d u r e d e n o m i n a t i o n 

p r o p r e m e n t d i te e t du rôle du Conse i l d ' E t a t d a n s l 'ordre j u r i d i q u e 

n é e r l a n d a i s ferait a p p a r a î t r e c l a i r e m e n t , selon les r e q u é r a n t s , q u e le 

Conse i l d ' E t a t doit ê t r e cons idéré c o m m e faisant pa r t i e i n t é g r a n t e d u 

pouvoir législat if et du pouvoir exécutif. Il sera i t man i fes t e auss i que , 

d a n s l 'exercice de ses fonctions consu l ta t ives , le Consei l d ' E t a t ne se 

b o r n e pas à t r a i t e r des ques t i ons de légal i té mais e n t r e é g a l e m e n t dans 

des cons idé ra t ions d ' o r d r e pol i t ique et d ' o p p o r t u n i t é . 

170. A u c u n e d i s t inc t ion n ' é t a n t é t ab l i e e n t r e les p e r s o n n e s pa r t i c ipan t 

à l 'exercice des fonctions consu l ta t ives du Consei l d 'E t a t et celles par t i ­

c ipan t à l 'exercice des fonctions ju r id i c t ionne l l e s de cet o r g a n e , les 

r e q u é r a n t s cons idè ren t que la s i m u l t a n é i t é i n s t i t u t ionna l i s ée d e l 'exer-
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cice de fonctions consu l t a t ives et de fonctions j u r id i c t i onne l l e s p a r le 

Consei l d 'E t a t est i ncompa t ib l e avec l ' exigence d ' i m p a r t i a l i t é objective 

consacrée pa r l 'ar t ic le 6 § 1 de la Conven t ion . 

171. Les r e q u é r a n t s s o u t i e n n e n t en o u t r e q u e les avis consu l ta t i f s 

r e n d u s p a r le Conse i l d ' E t a t r e l a t i v e m e n t au projet de loi sur la 

planif icat ion des i n f r a s t ruc tu r e s de t r a n s p o r t cons t i t ua i en t en fait un 

p ré lude la issant a u g u r e r de la t e n e u r des décis ions qu i p o u r r a i e n t ê t r e 

r e n d u e s u l t é r i e u r e m e n t sur les recours i n t rodu i t s con t r e l ' a r r ê t é re la t i f 

au t r acé de la ligne de la Be tuwe . Le Conse i l d ' E t a t y a u r a i t t r a i t é e n 

dé ta i l des ques t ions re la t ives aux p r o b l è m e s posés p a r la d é t e r m i n a t i o n 

de la légis lat ion appl icable au processus déc is ionnel à m e t t r e en œ u v r e 

p o u r la cons t ruc t i on de la l igne ferrovia i re de la B e t u w e . A cet éga rd , le 

Consei l d 'E t a t a u r a i t suggé ré l ' adopt ion d ' une r é g l e m e n t a t i o n spécia le 

appl icable aux g r a n d s proje ts d ' i m p o r t a n c e ( s u p r a ) n a t i o n a l e tels q u e 

la ligne ferroviaire de la Be tuwe - laquel le é ta i t exp l i c i t emen t 

m e n t i o n n é e - afin de p e r m e t t r e u n e réa l i sa t ion rap ide et efficace de 

ces pro je t s , en c o n t o u r n a n t les p r o c é d u r e s n o r m a l e s de p ro tec t ion 

j u r i d i q u e et les pouvoirs des collectivités locales et r ég iona les . D a n s 

ce t t e o p t i q u e , il a u r a i t m ê m e conseil lé de r e n d r e app l icab le , à t i t r e 

t r ans i to i r e , la loi sur la planif icat ion des i n f r a s t r u c t u r e s de t r a n s p o r t 

au processus décis ionnel à m e t t r e en œ u v r e p o u r la cons t ruc t ion déjà 

en cours de la l igne ferroviaire de la B e t u w e . C e l a a u r a i t cons idé rab le ­

m e n t r e s t r e i n t les possibi l i tés de s o u m e t t r e les décis ions en cause à un 

cont rô le j u r id i c t i onne l , mais aussi la p o r t é e de pare i l con t rô le , qu i 

n ' a u r a i t p lus é t é possible q u e p o u r c e r t a i n s a spec t s essen t ie l s d u 

processus déc is ionnel . D a n s son d e u x i è m e avis, le Consei l d 'E t a t 

a u r a i t de plus r e c o m m a n d é la m e n t i o n expresse du t racé de la ligne 

ferroviaire de la Be tuwe d a n s la loi sur la planif icat ion des infra­

s t r u c t u r e s de t r a n s p o r t . 

172. Aussi les r e q u é r a n t s e s t imen t - i l s q u e la sect ion du c o n t e n t i e u x 

a d m i n i s t r a t i f du Consei l d ' E t a t ne pouvai t passer , aux yeux des recou­

r a n t s , pour un t r i b u n a l i n d é p e n d a n t et i m p a r t i a l . Du point de vue de ces 

d e r n i e r s , t a n t les décis ions po l i t iques q u e les décis ions ju r id i c t ionne l l e s 

pr ises en r appor t avec la cons t ruc t i on de la voie fer rée a p p a r a i s s a i e n t en 

définit ive avoir é té pr ises p a r le m ê m e type d ' o rgane . 

173. A cet éga rd , les r e q u é r a n t s invoquent é g a l e m e n t le fait que la 

fo rmat ion de la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f qui e x a m i n a leurs 

recours é t a i t composée de m e m b r e s o rd ina i r e s du Consei l d ' E t a t . Ils 

a f f i rment q u e cela leur a d o n n é l ' impress ion - ob jec t ivemen t jus t i f iée 

selon eux - que les m e m b r e s en ques t ion deva ien t s ' e s t imer liés pa r les 

avis consul ta t i f s p r é a l a b l e m e n t r e n d u s p a r le Conse i l d ' E t a t r e l a t i v e m e n t 

au projet de loi sur la p lani f ica t ion des i n f r a s t ruc tu re s de t r a n s p o r t , à 

l ' adopt ion desque l s le p r é s i d e n t de la fo rma t ion conce rnée avait de 

surcro î t pris pa r t . 
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174. C e t t e impress ion a u r a i t é té conf i rmée p a r la m a n i è r e réservée 

don t la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f au ra i t e x a m i n é les déci­

sions re la t ives à la cons t ruc t ion de la ligne de la B e t u w e inc r iminées . La 

sect ion du c o n t e n t i e u x a d m i n i s t r a t i f se sera i t en effet fondée sur des 

exper t i ses favorables au projet et n ' a u r a i t pas motivé de façon a d é q u a t e 

l ' a t t r i bu t ion pa r elle d ' une va leu r m o i n d r e aux expe r t i s e s en sens 

c o n t r a i r e soumises p a r les r e c o u r a n t s . O n p o u r r a i t a ins i en conclure 

q u e le Consei l d 'E ta t , d a n s l 'exercice de ses fonctions ju r id i c t ionne l l e s , 

se sera i t laissé inf luencer en l 'espèce pa r des cons idé ra t ions d 'oppor­

t u n i t é t o u c h a n t à l ' i n t é rê t d e favoriser u n e cons t ruc t ion r ap ide de la 

ligne ferroviaire de la B e t u w e , point de vue a u q u e l il avait souscri t dans 

ses avis consul ta t i f s . 

175. Les r e q u é r a n t s s o u t i e n n e n t en o u t r e que la d é m a r c h e suivie pa r 

le Consei l d 'E t a t pour p r éven i r les « r i sques Procola» é ta i t i n a d é q u a t e et 

inefficace, d a n s la m e s u r e où la po l i t ique choisie é ta i t fo rmulée avec u n e 

précis ion insuff isante , et q u e d e surcroî t elle n 'ava i t pas é té exposée d a n s 

des t ex t e s accessibles au g r a n d public. Le Consei l d 'E t a t n ' a u r a i t du res te 

pas ind iqué d a n s les affaires individuel les si c e t t e po l i t ique avait en fait 

é té app l iquée . A l ' époque p e r t i n e n t e , les r e q u é r a n t s pouva ien t s e u l e m e n t 

d é d u i r e l ' exis tence de la po l i t ique en cause d ' u n e no te qui avai t é té 

envoyée à la C h a m b r e basse d u P a r l e m e n t p a r les m i n i s t r e s d e la J u s t i c e 

et de l ' I n t é r i eu r a p r è s q u e la décision sur les r ecours d i r igés con t r e la 

décision d i rec t r ice d ' a m é n a g e m e n t eu t é t é r e n d u e . C e ne sera i t par 

a i l leurs q u e d a n s son r a p p o r t a n n u e l 2000, publ ié e n 2 0 0 1 , q u e le Conse i l 

d 'E t a t se sera i t efforcé d e déc r i r e la «po l i t i que Procola » app l iquée par lui. 

Les r e q u é r a n t s e s t i m e n t q u e , c o m p t e t enu de l ' i m p o r t a n c e de l ' impar ­

t ia l i té des t r i b u n a u x d a n s un E t a t d e dro i t , une s imple ré fé rence à des 

c o m m u n i c a t i o n s ad re s sée s au P a r l e m e n t ou à un c h a p i t r e figurant dans 

un r appor t a n n u e l ne peu t ê t r e cons idérée c o m m e suff isante . Les 

g a r a n t i e s a s s u r a n t l ' impar t i a l i t é du pouvoir j ud ic i a i r e dev ra i en t ê t r e 

préc isées d a n s des t ex t e s l égaux accessibles au g r a n d publ ic . 

176. Les r e q u é r a n t s s o u t i e n n e n t enfin qu ' i l est é g a l e m e n t incom­

pa t ib le avec l 'ar t icle 6 § 1 de la Conven t i on que le Conse i l d 'E t a t , su ivant 

sa « pol i t ique Procola », déc r i t e d a n s son r a p p o r t a n n u e l 2000, n ' e x a m i n e la 

q u e s t i o n de savoir s'il y a u n « r i s q u e Procola» q u e d a n s les cas où u n 

r e c o u r a n t « é m e t des d o u t e s sur l ' i ndépendance et l ' impar t i a l i t é de la 

fo rmat ion appe lée à e x a m i n e r son r e c o u r s » . O n p o u r r a i t d é d u i r e de 

ce t t e fo rmula t ion q u e le Conse i l d ' E t a t ne se p e n c h e s é r i e u s e m e n t sur la 

ques t ion que lorsqu ' i l y est invi té . Eu éga rd à l 'obl igat ion positive que 

l 'ar t ic le 6 § 1 de la C o n v e n t i o n fait pese r sur les E t a t s c o n t r a c t a n t s 

d ' o rgan i se r l eur s y s t è m e jud ic i a i r e d e m a n i è r e q u e l eu r s cours et 

t r i b u n a u x puissen t r e m p l i r c h a c u n e de ses ex igences , y compr i s celle 

d ' i m p a r t i a l i t é , pare i l sy s t ème ne p o u r r a i t ê t r e cons idéré a u t r e m e n t que 

c o m m e incompa t ib le avec ce t t e disposi t ion. 
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b) Le Gouvernement 

177. Le G o u v e r n e m e n t aff i rme q u e la décis ion de cons t ru i r e la l igne 

ferroviaire de la Be tuwe n ' a é té prise q u ' a p r è s avoir o b t e n u l ' a s s e n t i m e n t 

du P a r l e m e n t et pris en c o m p t e l ' ensemble des i n t é r ê t s conce rnés . Les 

proje ts de cons t ruc t ion tels q u e celui ici en cause é t a i e n t régis pa r la loi 

sur la planif icat ion des i n f r a s t ruc tu r e s de t r an spo r t et c o m p o r t a i e n t 

d e u x p h a s e s : d ' abo rd l ' adopt ion d ' une décision d i rec t r i ce d ' a m é n a g e ­

m e n t , qui exposai t les g r a n d e s l ignes du projet , puis celle d ' un a r r ê t é de 

t r acé . Le G o u v e r n e m e n t soul igne q u e le Conse i l d ' E t a t n ' ava i t absolu­

m e n t a u c u n e fonction consu l ta t ive d a n s le processus condu i san t à une 

décision d i rec t r i ce d ' a m é n a g e m e n t ou à un a r r ê t é de t r acé et q u e chacun 

d e ces deux types de décis ions pouvai t faire l 'objet d ' u n recours devan t la 

sect ion du c o n t e n t i e u x admin i s t ra t i f . 

178. D a n s le cad re d 'un r ecour s adminis t ra t i f , la sect ion du con ten ­

t ieux a d m i n i s t r a t i f n ' e x a m i n a i t q u e la légal i té de la décis ion a d m i ­

n i s t ra t ive con t e s t ée . Elle ne se pencha i t sur le b ien-fondé ni de la 

pol i t ique sous - t endan t ce t t e décis ion ni des cons idé ra t ions d ' o p p o r t u n i t é 

ayan t prés idé à son adop t ion . C o m p t e t enu de la s épa ra t i on des pouvoirs 

exécu t i f et judic ia i re , il n'y avait pas place pour un e x a m e n plus a m p l e q u e 

celui l imité à la légal i té de la décis ion a t t a q u é e . Lo r sque la sect ion 

du c o n t e n t i e u x a d m i n i s t r a t i f concluai t à l ' i l légalité de la décis ion, elle 

a n n u l a i t celle-ci et renvoyai t l 'affaire à l ' au to r i t é a d m i n i s t r a t i v e 

c o m p é t e n t e aux fins d ' a d o p t i o n d ' u n e nouvel le décis ion t e n a n t d û m e n t 

c o m p t e des observa t ions fo rmulées pa r elle. Elle ne subs t i tua i t pas sa 

p ropre décision à la décision a t t a q u é e . 

179. Le gr ief des r e q u é r a n t s sera i t fondé s e u l e m e n t sur le fait q u e la 

fo rmat ion de la sec t ion du c o n t e n t i e u x a d m i n i s t r a t i f ayan t connu des 

recours d i r igés pa r eux con t r e l ' a r r ê t é de t r acé se composa i t de 

trois consei l lers d ' E t a t m e m b r e s du Consei l d 'E t a t p lénier , lequel avai t 

r e n d u un avis consu l ta t i f r e l a t i v e m e n t au projet de loi sur la planif icat ion 

des i n f r a s t ruc tu re s de t r a n s p o r t . Le G o u v e r n e m e n t e s t ime q u e c e t t e 

posi t ion a d o p t é e pa r les r e q u é r a n t s relève d ' u n e mauva i se app réc i a t i on 

du lien e n t r e la loi sur la planif icat ion des in f r a s t ruc tu re s de t r a n s p o r t -

e t d è s lors l 'avis r e n d u p a r le Conse i l d ' E t a t à son sujet - et le p rononcé 

d ' une décision sur les r ecours d i r igés con t re l ' a r rê té de t r acé . 

180. La p r o c é d u r e suivie pour l ' e x a m e n des r ecour s formés pa r les 

r e q u é r a n t s n ' a u r a i t c o n c e r n é a u c u n e ques t ion ayant fait l 'objet d ' un avis 

consu l t a t i f du Consei l d 'E t a t , e t les in t é res sés n ' a u r a i e n t donc eu a u c u n e 

ra ison de c r a i n d r e q u e les t rois j u g e s se sen t i s sen t liés pa r un avis 

p r é c é d e m m e n t d o n n é , pu i sque aussi b ien l ' a r r ê t é de t r acé n 'ava i t pas fait 

l 'objet de pare i l avis. 

181. La d e m a n d e de r écusa t ion formée p a r M. e t M""' R a y m a k e r s 

a u r a i t é té e x a m i n é e pa r t rois consei l lers d 'E t a t en service e x t r a o r d i n a i r e 



ARRÊT KLEYN ET AUTRES c. PAYS-BAS 169 

n ' ayan t j a m a i s é té associés à l 'exercice des fonctions consu l ta t ives du 

Consei l d ' E t a t . Pa r a i l leurs , deux des trois consei l lers d 'E t a t ayan t connu 

des recours d i r igés p a r les r e q u é r a n t s c o n t r e l ' a r r ê t é d e t r a c é ne fa isa ient 

pas encore p a r t i e du Consei l d ' E t a t lo rsque celui-ci exe rça ses fonctions 

consul ta t ives à l ' égard du proje t de loi sur la planif icat ion des infra­

s t r u c t u r e s d e t r a n s p o r t , e t l 'avis livré p a r le Conse i l d ' E t a t s u r ce projet 

n ' a u r a i t pas a b o r d é , ni m ê m e effleuré, les ques t ions q u e la sec t ion du 

c o n t e n t i e u x a d m i n i s t r a t i f fut appe lée à e x a m i n e r d a n s le cad re des 

recours fo rmés pa r les r e q u é r a n t s con t re l ' a r r ê t é de t r acé . C e t t e thèse 

sera i t co r roborée pa r le fait que les r e q u é r a n t s n ' a u r a i e n t réuss i à 

ident i f ier , d a n s l 'avis du Conse i l d 'E t a t re la t i f au projet de loi sur la 

planif icat ion des in f r a s t ruc tu re s de t r a n s p o r t , a u c u n é l é m e n t p rop re à 

j e t e r le d o u t e sur l ' impa r t i a l i t é don t la sect ion du c o n t e n t i e u x a d m i ­

n i s t ra t i f devai t faire p reuve d a n s le cadre de l ' e x a m e n des recours des 

r e q u é r a n t s . Aussi le G o u v e r n e m e n t n 'aperçoi t - i l pas c o m m e n t des 

m e m b r e s de la fo rma t ion d e la sec t ion du c o n t e n t i e u x a d m i n i s t r a t i f 

ayan t connu de la cause des r e q u é r a n t s a u r a i e n t pu se sen t i r liés p a r u n e 

posi t ion a n t é r i e u r e m e n t a d o p t é e pa r le Consei l d 'E t a t . 

182. Si les m e m b r e s o rd ina i r e s du Conse i l d ' E t a t s iègent aussi bien a u 

sein du Consei l d 'E t a t p lén ie r que d a n s la sect ion du c o n t e n t i e u x 

adminis t ra t i f , il n 'y a, selon le G o u v e r n e m e n t , a u c u n e incompat ib i l i t é 

g é n é r a l e e n t r e la dé l iv rance d'avis consul ta t i f s à l 'exécut i f et l 'exercice 

d ' une fonct ion ju r id i c t i onne l l e . Ce ne se ra i t que d a n s de t r è s r a r e s cas 

q u ' u n avis consu l t a t i f sur un projet de t ex t e et une décision de la sect ion 

du c o n t e n t i e u x a d m i n i s t r a t i f d a n s le cadre de laque l le la légis la t ion telle 

que finalement a d o p t é e a u r a i t é t é app l iquée se r a p p o r t e r a i e n t à « la m ê m e 

affaire » ou a u t o r i s e r a i e n t à conc lure qu ' i l s 'agit de « la m ê m e décision ». 

183. Le G o u v e r n e m e n t cons idère qu ' i l r essor t c l a i r e m e n t des a r r ê t s 

r e n d u s p a r la C o u r d a n s les affaires Procola et McGonnell (p réc i t ées ) q u e 

la ques t ion clé est celle de savoir si et d a n s quel le m e s u r e un ou des j u g e s 

ont é té d i r e c t e m e n t associés à la r édac t ion du t e x t e su r leque l ils ont p a r 

la su i te é té appe lés à s t a t u e r dans l 'exercice de fonctions ju r id i c t ionne l l e s . 

Il e s t ime ainsi q u e le s imple fait que des fonctions consu l ta t ives et des 

fonctions ju r id i c t ionne l l e s se c o m b i n e n t au sein d 'un m ê m e o r g a n e 

n 'affecte pas en soi l ' i ndépendance et l ' impar t i a l i t é de cet o r g a n e . Les 

m e s u r e s a d o p t é e s pa r la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f du Consei l 

d 'E ta t n é e r l a n d a i s en r éponse à l ' a r rê t Procola lui pa ra i s sen t c o n s t i t u e r des 

g a r a n t i e s suff isantes pour a s s u r e r l ' impar t i a l i t é objective de celle-ci. 

c) Les t ierces interventions 

i. Le gouvernement italien 

184. Le g o u v e r n e m e n t i ta l ien sou t i en t q u ' a u x fins d ' e x a m e n de 

l ' impar t i a l i t é d ' u n e ju r id ic t ion une d is t inc t ion doit ê t r e é tab l i e e n t r e u n e 



1711 ARRÊT KLEYN ET AUTRES c. PAYS-BAS 

appréc i a t ion a b s t r a i t e d ' u n e d isposi t ion , telle q u e celle pouvan t f igurer 

d a n s un avis consul tat i f , et l ' éva lua t ion de l ' appl ica t ion faite d ' u n e 

disposi t ion d a n s un cas concre t . Il e s t ime q u e p o r t e r un j u g e m e n t , se 

l ivrer à u n e éva lua t ion ou o p é r e r un e x a m e n c o n c e r n a n t u n e loi ne m e t 

pas obs tac le à la fo rmula t ion de nouveaux j u g e m e n t s ou éva lua t ions de la 

m ê m e loi. D ' a p r è s lui, il est i ncompa t ib l e avec les ex igences de l ' impar ­

t ia l i té q u ' u n j u g e appréc ie des faits précis à deux repr i ses , ma i s il n ' e n va 

pas de m ê m e si le m a g i s t r a t e x a m i n e une disposi t ion a b s t r a i t e d a n s 

di f férents cas individuels . 

il. Le gouvernement français 

185. Le g o u v e r n e m e n t f rançais a t t i r e l ' a t t en t ion sur le fait q u e les 

t ex t e s qui o rgan i sen t le f o n c t i o n n e m e n t du Consei l d 'E t a t et le s t a t u t de 

ses m e m b r e s r eposen t sur le pr inc ipe de l 'exercice c o n c o m i t a n t pa r une 

m ê m e ins t i t u t ion de fonct ions consu l ta t ives et de fonctions j u r id i c ­

t ionnel les . Le Conse i l d 'E ta t f rançais est divisé en six s ec t i ons : cinq, d i tes 

a d m i n i s t r a t i v e s , c h a r g é e s de la mission consu l ta t ive ( in t é r i eu r , f inances , 

t r a v a u x publ ics , sociale, r a p p o r t s et é t u d e s ) , et u n e , d i t e du c o n t e n t i e u x , 

c o m p é t e n t e pour t r a n c h e r les l i t iges admin i s t r a t i f s . 

186. La fonction p r e m i è r e des fo rma t ions consul ta t ives du Consei l 

d ' E t a t est d ' a s s u r e r la léga l i té des t ex t e s qu i lui sont soumis . A t r ave r s 

les avis qu ' i l r e n d , qui sont a u t a n t de conseils j u r i d i q u e s ad res sés au 

g o u v e r n e m e n t , le Consei l d ' E t a t vise en fait à p réven i r les i l légal i tés q u e 

le j u g e ne p o u r r a i t en tou t é t a t de c a u s e s a n c t i o n n e r q u ' u l t é r i e u r e m e n t , 

u n e fois les décis ions admin i s t r a t i ve s pr i ses , voire déjà app l iquées . 

L 'ex i s tence d ' une capac i t é d 'ana lyse et de conseil j u r i d i q u e s i tuée en 

a m o n t de l ' adopt ion de la décis ion a d m i n i s t r a t i v e ou de la n o r m e et qu i 

vise, en défini t ive, à en a m é l i o r e r la qua l i t é sera i t auss i la g a r a n t i e d ' u n e 

plus g r a n d e s tabi l i té de la règle de dro i t . M i e u x p ro t égé con t re les e r r e u r s 

j u r i d i q u e s , l ' ac te a d m i n i s t r a t i f se ra i t ainsi moins sujet à a n n u l a t i o n p a r le 

j u g e . Il se ra i t donc plus s tab le . 

187. L ' a v a n t a g e p ropre à un exerc ice c o n c o m i t a n t de fonctions 

consu l t a t ives et de fonctions ju r id i c t ionne l l e s t i end ra i t au fait q u e les 

m e m b r e s des sect ions a d m i n i s t r a t i v e s qui sont auss i m e m b r e s de la 

sec t ion du c o n t e n t i e u x se ra i en t h a b i t u é s à déce le r les i l légal i tés , ce qu i 

g a r a n t i r a i t la q u a l i t é des avis consul ta t i f s . La fonct ion ju r id i c t ionne l l e du 

Conse i l d 'E t a t et ses a t t r i b u t i o n s consu l t a t ives s e r a i en t indissociables 

l 'une de l ' au t r e . Le consei l ler du g o u v e r n e m e n t s ' appu ie ra i t sur la 

j u r i s p r u d e n c e ; le j u g e p r e n d r a i t en cons idé ra t ion les avis du consei l ler . Il 

en r é su l t e r a i t la me i l l eu re g a r a n t i e possible de sécur i t é j u r i d i q u e . 

188. C e l a di t , l 'affectat ion s i m u l t a n é e au sein des fo rmat ions 

ju r id i c t ionne l l e s et consul ta t ives des m e m b r e s du Consei l d 'E t a t ne 

se ra i t pas sans l imi te . Le pr inc ipe de la doub le affecta t ion céde ra i t pa r 

e x e m p l e le pas devan t l ' exigence d ' i m p a r t i a l i t é . Le Consei l d 'E t a t ferait 
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a insi observer la règle de l ' abs t en t ion pour tou t j u g e qu i soit au ra i t 

pa r t i c ipé , d a n s le c ad re de fonctions exe rcées à l ' ex t é r i eu r de l ' insti­

t u t i on , à l ' é l abora t ion d ' un ac te a d m i n i s t r a t i f a t t a q u é ensu i t e devan t la 

sect ion du c o n t e n t i e u x , soit m ê m e a u r a i t pu conna î t r e de cet ac te dans le 

passé en t a n t q u e r a p p o r t e u r d e v a n t u n e sect ion a d m i n i s t r a t i v e . 

189. Le g o u v e r n e m e n t français cons idère q u e le fait de s o u m e t t r e 

success ivement à u n e fo rmat ion consu l ta t ive du Consei l d ' E t a t puis à sa 

fo rma t ion c o n t e n t i e u s e u n e m ê m e ques t i on de dro i t ne p e u t , eu éga rd à 

l ' i ndépendance des deux types de fo rmat ions , faire na î t r e d a n s l 'espri t du 

r e q u é r a n t des d o u t e s objectifs de n a t u r e à a l t é r e r l ' impar t i a l i t é de la 

sect ion d u c o n t e n t i e u x . La ques t i on d e savoir si les c r a i n t e s n o u r r i e s p a r 

u n r e q u é r a n t r e l a t i v e m e n t à l ' impar t i a l i t é d ' une ins t i tu t ion où coex is ten t 

des a t t r i b u t i o n s consul ta t ives et j u r id i c t ionne l l e s sont l ég i t imes ne pose, 

de l'avis du g o u v e r n e m e n t f rançais , a u c u n e difficulté si l 'avis consu l t a t i f 

d o n n é n ' a por té q u e sur u n e ques t i on de pu r dro i t , et doi t ê t r e t r a n c h é e au 

cas pa r cas si l 'avis consu l t a t i f a po r t é sur une ques t ion de fait. 

2. Appréciation de la Cour 

190. La C o u r r appe l l e sa j u r i s p r u d e n c e bien é tabl ie aux t e r m e s 

d e laque l le il faut , p o u r é t ab l i r si u n t r i buna l peu t pa s se r pour 

« i n d é p e n d a n t » , p r e n d r e en c o m p t e , n o t a m m e n t , le mode de dés igna t ion 

et la d u r é e du m a n d a t de ses m e m b r e s , l ' exis tence d ' une p ro tec t ion con t re 

les p ress ions e x t é r i e u r e s et le point de savoir s'il y a ou non a p p a r e n c e 

d ' i n d é p e n d a n c e . 

191. Q u a n t à la condi t ion d'« i m p a r t i a l i t é », au sens de l 'ar t ic le 6 § 1 de 

la Conven t ion , elle revêt deux aspec t s . Il faut d ' abo rd q u e le t r i buna l ne 

man i fe s t e sub jec t ivemen t a u c u n pa r t i pris ni p ré jugé pe r sonne l . Ensu i t e , 

le t r i buna l doit ê t r e ob jec t ivement i m p a r t i a l , c 'es t -à-di re offrir des 

g a r a n t i e s suff isantes p o u r exc lure tout d o u t e l ég i t ime à cet éga rd . D an s 

le cadre de la d é m a r c h e objective, il s 'agit de se d e m a n d e r si, i ndépen ­

d a m m e n t de la condu i t e pe r sonne l l e des j u g e s , ce r t a ins faits v e n d a b l e s 

au to r i s en t à suspec te r l ' impar t i a l i t é de ces d e r n i e r s . En la m a t i è r e , 

m ê m e les a p p a r e n c e s peuven t revê t i r de l ' i m p o r t a n c e . Il y va de la 

confiance q u e les t r i b u n a u x d ' u n e société d é m o c r a t i q u e se doivent 

d ' insp i re r aux ju s t i c i ab le s , à c o m m e n c e r par les p a r t i e s à la p r o c é d u r e 

{Morris c. Royaume-Uni, n" 38784/97 , § 58 , C E D H 2002-1). 

192. Les no t ions d ' i n d é p e n d a n c e et d ' i m p a r t i a l i t é objective é t a n t 

é t r o i t e m e n t l iées, la C o u r les e x a m i n e r a e n s e m b l e , d a n s la m e s u r e où 

elles i n t é r e s s e n t tou tes deux la p r é s e n t e espèce ( a r r ê t Findlay c. Royaume-

Uni du 25 février 1997, Recueil des arrêts et décisions 1997-1, p . 281 , § 73). 

193. Si la not ion de s é p a r a t i o n du pouvoir exécut i f et de l ' au to r i t é 

jud ic ia i r e t end à a c q u é r i r u n e i m p o r t a n c e c ro i ssan te d a n s la j u r i s p r u ­

dence de la C o u r ( a r r ê t Staffbrd c. Royaume-Uni [ G C ] , n" 46295/99 , § 78, 
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C E D H 2002-IV), ni l 'ar t icle 6 ni a u c u n e a u t r e d ispos i t ion de la Conven t ion 

n 'obl ige les E t a t s à se con fo rmer à tel le ou tel le not ion cons t i tu t ionne l l e 

t h é o r i q u e c o n c e r n a n t les l imi tes admiss ib les à l ' in te rac t ion e n t r e l 'un et 

l ' au t r e . La ques t i on est tou jours de savoir si, d a n s une affaire d o n n é e , les 

ex igences de la Conven t i on on t é t é r e spec tées . Aussi la p r é s e n t e espèce 

ne requ ie r t -e l l e pas l ' appl ica t ion d ' u n e doc t r ine pa r t i cu l i è re de droi t 

cons t i t u t i onne l à la s i tua t ion du Consei l d 'E t a t n é e r l a n d a i s . La C o u r 

doi t u n i q u e m e n t se p r o n o n c e r su r la ques t ion de savoir si, d a n s les 

c i r cons tances de l ' espèce, la sec t ion du c o n t e n t i e u x a d m i n i s t r a t i f 

possédai t 1'« a p p a r e n c e » d ' i n d é p e n d a n c e requ ise ou l ' impar t i a l i t é 

«ob jec t ive» voulue (McGonnell, p réc i t é , § 51) . 

194. P o u r se p r o n o n c e r sur l ' ex is tence , d a n s u n e affaire d o n n é e , de 

ra isons de r e d o u t e r que ces exigences ne soient pas r emp l i e s , l 'op t ique 

d ' u n e pa r t i e e n t r e en l igne de c o m p t e ma i s ne j o u e pas un rôle décisif. 

L ' é l é m e n t d é t e r m i n a n t consis te à savoir si les a p p r é h e n s i o n s en cause 

peuven t passer pour ob jec t ivement jus t i f iées (voir, mutatis mutandis, 

l ' a r rê t Hauschildt c. Danemark du 24 mai 1989, série A n" 154, p . 21 , § 48) . 

195. E u é g a r d a u x moda l i t é s et condi t ions de n o m i n a t i o n des m e m b r e s 

du Consei l d 'E t a t n é e r l a n d a i s , et en l ' absence du m o i n d r e é l é m e n t 

p e r m e t t a n t de dire q u e les g a r a n t i e s con t r e d ' éven tue l l e s press ions 

e x t é r i e u r e s ne sont pas suff isantes et a d é q u a t e s , la C o u r n ' ape rço i t r ien 

d a n s l ' a r g u m e n t a t i o n des r e q u é r a n t s qui soit de n a t u r e à é t aye r leurs 

d o u t e s q u a n t à l ' i ndépendance du Consei l d 'E t a t et de ses m e m b r e s , 

d ' a u t a n t q u e c e t t e q u e s t i o n préc ise ne fut pas soulevée p a r M. et 

M""' R a y m a k e r s dans leur d e m a n d e de r écusa t ion . Rien n ' au to r i s e non 

p lus à d i re en l 'espèce q u e l 'un q u e l c o n q u e des m e m b r e s de la fo rmat ion 

de la sect ion d u c o n t e n t i e u x a d m i n i s t r a t i f ayan t eu à c o n n a î t r e de la cause 

des r e q u é r a n t s eû t un par t i pr is ou des idées p r éconçues lorsqu ' i l e x a m i n a 

les recours formés con t r e l ' a r r ê t é de t r acé . En par t i cu l i e r , les r e q u é r a n t s 

n 'on t pas a l légué q u e la pa r t i c ipa t ion du p r é s i d e n t de ladi te fo rma t ion à 

l ' adopt ion d e l'avis r e la t i f au projet de loi sur la planif icat ion des 

i n f r a s t ruc tu re s de t r a n s p o r t ai t fait n a î t r e chez lui un vér i t ab le p ré jugé . 

196. C e l a é t a n t , c o m m e l ' i l lustre l ' a r rê t Procola p r éc i t é , l 'exercice 

consécut i f de fonctions consu l t a t ives et de fonctions ju r id i c t ionne l l e s au 

sein d ' une m ê m e ins t i tu t ion peu t , dans ce r t a ines c i rcons tances , soulever 

u n e ques t i on sur le t e r r a i n de l 'ar t icle 6 § 1 de la Conven t ion r e l a t i v e m e n t 

à l ' impar t i a l i t é de l ' o rgane cons idé rée du point de vue objectif. A cet 

éga rd , la C o u r réaff i rme qu ' i l est cap i ta l q u e les cours e t t r i b u n a u x 

insp i ren t confiance aux jus t i c iab les ( p a r a g r a p h e 191 c i -dessus) . 

197. Le G o u v e r n e m e n t a a t t i r é l ' a t t en t ion de la C o u r su r les m e s u r e s 

i n t e r n e s a d o p t é e s p a r le Conse i l d 'E t a t afin de d o n n e r effet à l ' a r rê t 

Procola aux Pays-Bas ( p a r a g r a p h e s 142-145 ci-dessus) . D ' a p r è s la 

desc r ip t ion de ces m e s u r e s q u e l'on t rouve d a n s le r a p p o r t a n n u e l 2000 

du Consei l d ' E t a t , la compos i t ion de la fo rma t ion appe lée à conna î t r e 



A R R Ê T K L E Y N E T A U T R E S c. PAYS-BAS 173 

d ' une affaire ne fait l 'objet d ' un e x a m e n q u e si des dou te s sont exp r imés 

p a r une p a r t i e ; le c r i t è re app l iqué d a n s ce cas est q u e si le recours 

conce rne u n e ques t i on exp l i c i t emen t a b o r d é e d a n s un avis consu l ta t i f 

a n t é r i e u r , la compos i t ion de la fo rma t ion doit ê t r e modif iée de m a n i è r e à 

exc lure tous les m e m b r e s ayan t par t ic ipé à l ' adopt ion de l 'avis en 

ques t ion . 

198. La C o u r n 'es t pas aussi ce r t a ine que le g o u v e r n e m e n t ne sembla i t 

l 'ê t re d a n s la déc l a r a t i on faite par lui au cours des d iscuss ions budgé t a i r e s 

m e n é e s au sein du P a r l e m e n t en 2000 q u e ces m e s u r e s soient p rop res à 

g a r a n t i r q u e , d a n s tous les recours po r t é s devan t elle, la sect ion du 

c o n t e n t i e u x a d m i n i s t r a t i f c o n s t i t u e u n « t r i b u n a l i m p a r t i a l » aux fins de 

l 'ar t icle 6 § 1 de la Conven t i on . C e l a dit , il n ' a p p a r t i e n t pas à la C o u r de 

s t a t u e r d a n s l ' abs t ra i t sur la compat ib i l i t é avec la Conven t i on du sys tème 

n é e r l a n d a i s sur ce poin t . La C o u r est en réa l i t é appe lée à d é t e r m i n e r si, 

pour ce qui est des recours po r t é s devan t la sect ion d u c o n t e n t i e u x 

a d m i n i s t r a t i f pa r les r e q u é r a n t s en l ' espèce, il é ta i t compa t ib l e avec les 

exigences de l ' impar t i a l i t é «objec t ive» de tout t r i buna l au sens de 

l 'ar t icle 6 § 1 q u e la s t r u c t u r e in s t i t u t ionne l l e d u Conse i l d ' E t a t eû t 

pe rmis à c e r t a i n s de ses m e m b r e s o rd ina i r e s d ' e x e r c e r à la fois des 

fonctions consu l t a t ives et des fonctions j u r id i c t i onne l l e s . 

199. En l 'espèce, le Consei l d 'E ta t p lén ie r rend i t , c o n c e r n a n t le projet 

de loi sur la planif icat ion des i n f r a s t ruc tu re s de t r a n s p o r t , un avis qui 

prévoyai t des règles p rocédu ra l e s e n c a d r a n t le processus décis ionnel 

appl icable à l ' a m é n a g e m e n t sup ra rég iona l de nouvelles g r a n d e s infra­

s t r u c t u r e s d e t r a n s p o r t . O r les r ecours fo rmés pa r les r e q u é r a n t s é t a i e n t , 

q u a n t à eux , d i r igés c o n t r e l ' a r r ê t é de t r a cé , qui cons t i tua i t une décision 

pr i se c o n f o r m é m e n t à la p r o c é d u r e p révue d a n s la loi sur la planif icat ion 

des i n f r a s t ruc tu re s de t r a n s p o r t . Les recours formés a n t é r i e u r e m e n t 

con t re la décis ion d i rec t r ice d ' a m é n a g e m e n t ne sont pas ici en cause , dès 

lors qu ' i l s se fondaient sur des règles j u r i d i q u e s d i s t inc tes . 

200. La C o u r e s t i m e q u ' à la différence de la s i tua t ion e x a m i n é e par 

elle d a n s les affaires Procola et McGonnell p réc i t ées les avis consul ta t i fs 

r e n d u s r e l a t i v e m e n t au projet de loi sur la planif icat ion des infra­

s t r u c t u r e s d e t r a n s p o r t e t la p r o c é d u r e s u b s é q u e n t e d ' e x a m e n des 

recours i n t rodu i t s con t r e l ' a r r ê t é de t r acé ne peuven t passe r pour 

r e p r é s e n t e r « la m ê m e affai re» ou «la m ê m e déc i s ion» . 

2 0 1 . Bien q u e l ' a m é n a g e m e n t de la ligne ferroviaire de la Be tuwe fût 

m e n t i o n n é d a n s l 'avis d o n n é pa r le Consei l d ' E t a t au g o u v e r n e m e n t 

c o n c e r n a n t le projet de loi sur la planif icat ion d e s i n f r a s t r u c t u r e s de 

t r a n s p o r t , les ré fé rences en ques t i on ne s a u r a i e n t r a i s o n n a b l e m e n t 

s ' i n t e r p r é t e r c o m m e e x p r i m a n t des opin ions su r des q u e s t i o n s u l té ­

r i e u r e m e n t t r a n c h é e s pa r les min i s t r e s r e sponsab les à l 'occasion de 

l ' a r r ê t é d e t r acé l i t ig ieux, ni c o m m e un p r é j u g e m e n t de ces ques t ions . 

D a n s les passages de l'avis du Consei l d ' E t a t c o n t e n a n t les ré férences à 
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la ligne ferroviaire de la Be tuwe , il s 'agissai t de s u p p r i m e r les a m b i g u ï t é s 

p e r ç u e s d a n s les a r t ic les 24b et 24g d u proje t de loi su r la planif icat ion des 

i n f r a s t ruc tu r e s de t r a n s p o r t . Ces d ispos i t ions deva ien t s ' app l iquer à 

deux g r a n d s proje ts de cons t ruc t ion déjà en cours d ' e x a m e n à l ' époque , 

et n o t a m m e n t à la l igne ferroviaire de la B e t u w e . La C o u r ne peu t 

souscr i re à l 'avis des r e q u é r a n t s selon lequel le Consei l d 'E t a t , en 

s u g g é r a n t au g o u v e r n e m e n t d ' i nd ique r d a n s le projet le n o m du lieu d 'où 

la ligne ferroviaire de la Be tuwe devai t p a r t i r et celui du lieu où elle devai t 

abou t i r , a u r a i t d é t e r m i n é le t r acé exac t d e c e t t e voie fe r rée , e x p r i m é des 

vues sur ce qu ' i l devra i t ê t r e ou pré jugé son r é su l t a t final. 

202. D a n s ces condi t ions , la C o u r e s t i m e q u e les c r a in t e s nou r r i e s p a r 

les r e q u é r a n t s q u a n t à l ' i ndépendance et à l ' impar t i a l i t é de la sec t ion du 

c o n t e n t i e u x a d m i n i s t r a t i f à ra ison de la compos i t ion de la fo rmat ion ayant 

eu à c o n n a î t r e de leurs r ecours ne s a u r a i e n t ê t r e cons idé rées c o m m e 

ob jec t ivement jus t i f iées . En c o n s é q u e n c e , il n 'y a pas eu violat ion de 

l 'ar t ic le 6 § 1 de la Conven t i on . 

P A R C E S M O T I F S , L A C O U R 

1. Déclare, à l ' u n a n i m i t é , c h a c u n e des r e q u ê t e s recevable pour le s u r p l u s ; 

2. Dit, pa r douze voix con t re cinq, qu ' i l n 'y a pas eu violat ion de l 'ar t icle 6 

§ 1 de la Conven t i on . 

Fai t en f rançais e t en angla i s , puis p rononcé en a u d i e n c e pub l ique , a u 

Pala is des Dro i t s de l ' H o m m e , à S t r a sbou rg , le 6 m a i 2003. 

Luzius WlI.DHABER 

Prés iden t 

Pau l M A H O N E Y 

Greff ier 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions s épa rée s 

su ivan tes : 

- op in ion c o n c o r d a n t e de M . Ress ; 

- opinion d i s s iden te de M M R T h o m a s s e n , à laquel le se ral l ie 
M . Zagrebe l sky ; 

- op in ion d i ss iden te de M " 1 ' Tsa t sa -Niko lovska , à laquel le se ra l l ient 

M " " ' S t r âzn ickâ et M . U g r e k h e l i d z e . 

L.W. 

P . J . M . 
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O P I N I O N C O N C O R D A N T E D E M . L E J U G E R E S S 

(Traduction) 

J e souscris à la solut ion d o n n é e à ce t t e affaire, ma i s il me semble q u e le 

r a i s o n n e m e n t d e la C o u r a besoin d ' ê t r e clarifié. 

C e r t e s , c o m m e la C o u r le soul igne au p a r a g r a p h e 198 du p r é s e n t a r r ê t , 

la ques t ion po r t ée devan t elle consis ta i t à savoir si, pour ce qu i est des 

recours formés pa r les r e q u é r a n t s devan t le Conse i l d ' E t a t née r l anda i s , il 

é ta i t c o m p a t i b l e avec l 'exigence d ' i m p a r t i a l i t é objective des t r i b u n a u x 

q u e la s t r u c t u r e ins t i tu t ionne l l e de cet o r g a n e p e r m î t à c e r t a i n s de ses 

m e m b r e s o rd ina i r e s d ' exe rce r à la fois des fonctions consu l ta t ives et 

des fonctions j u r id i c t i onne l l e s . Plus p r é c i s é m e n t , en fait, il s 'agissai t de 

r e c h e r c h e r que l é t a i t l 'objet d e c h a c u n e des d i f fé ren tes p rocédure s 

conce rnées . A cet égard , la C o u r fait observer au p a r a g r a p h e 200 de 

l ' a r rê t q u e l'avis consu l ta t i f r e n d u r e l a t i v e m e n t au proje t de loi su r la 

planif icat ion des i n f r a s t ruc tu re s de t r a n s p o r t et la p r o c é d u r e suivie 

u l t é r i e u r e m e n t pour l ' e x a m e n des r ecour s d i r igés con t re les a r r ê t é s de 

t r a c é n e p e u v e n t passe r p o u r r e p r é s e n t e r la même affaire ou la même 

décision. Si tel est le c r i t è r e , a lors il convient de r é p o n d r e à la ques t ion 

de savoir q u a n d on se t rouve en p ré sence de décisions ou d'affaires 

« i den t iques »? 

Il n ' en est a ins i , d ' a p r è s moi , q u e lorsque les décisions ou affaires 

conce rnées on t le m ê m e objet ou, p o u r le d i re d e m a n i è r e néga t ive , 

lorsqu 'e l les on t un objet qu i n 'es t pas dif férent . Les p r o c é d u r e s en cause 

ont le m ê m e objet si les faits en sont (plus ou moins ) i d e n t i q u e s et si les 

ques t ions j u r i d i q u e s e x a m i n é e s à p a r t i r de ces faits le sont elles auss i . O n 

p o u r r a i t é v e n t u e l l e m e n t r e t e n i r un t ro i s i ème c r i t è re , celui des pa r t i e s à la 

p r o c é d u r e , et se d e m a n d e r si elles sont d i f férentes ou i d e n t i q u e s . 

Dès lors, la ques t i on décisive est de savoir non pas si tel ou tel consei l ler 

d 'E t a t a exercé à la fois des fonctions consu l ta t ives et des fonctions 

j u r id i c t i onne l l e s mais si les ac tes — qu ' i ls soient consul ta t i f s ou ju r id i c ­

t ionnels - à l ' adopt ion desque l s il a pa r t i c ipé ava ien t le m ê m e objet . A 

cet égard , il convient de no te r , c o m m e la C o u r le fait au p a r a g r a p h e 201 

de l ' a r rê t , q u e l'avis d o n n é p a r le Consei l d 'E ta t au g o u v e r n e m e n t 

r e l a t i v e m e n t au projet de loi sur la planif icat ion des i n f r a s t ruc tu r e s de 

t r a n s p o r t ne p o r t a i t q u e su r la c o n s u l t a t i o n des collect ivi tés locales e t 

rég iona les et du fu tur exp lo i t an t p r é s u m é de la l igne de c h e m i n de fer 

avan t l ' adopt ion d 'un a r r ê t é d e t r acé . Il se r a p p o r t a i t à la p r o c é d u r e 

à suivre p o u r a b o u t i r à la décis ion d i rec t r i ce d ' a m é n a g e m e n t , censée 

fo rmer la base et la m a t r i c e d ' un a r r ê t é de t r acé . Il s 'agissai t d 'un avis 

s u r la s t r u c t u r e g é n é r a l e d e la p r o c é d u r e appl icab le et non su r la décis ion 

c o n c e r n a n t le t r acé précis de la l igne de c h e m i n de fer ( l ' a r r ê t é de t racé 
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définit if) , qu i devai t ê t r e pr ise u l t é r i e u r e m e n t p a r le m i n i s t r e des 

T r a n s p o r t s et des C o m m u n i c a t i o n s , c o n j o i n t e m e n t avec le m i n i s t r e du 

L o g e m e n t , de l ' A m é n a g e m e n t du t e r r i to i r e et de l ' E n v i r o n n e m e n t , et 

qu i pouvai t affecter les i n t é r ê t s et les d ro i t s de p r o p r i é t é des pa r t i cu l i e r s . 

Il exis te ce r t e s u n e re la t ion claire e n t r e la loi sur la planif icat ion des 

i n f r a s t ruc tu r e s d e t r a n s p o r t , cons t i tu t ive d ' u n e n o r m e g é n é r a l e , et la 

décision p o r t a n t d é t e r m i n a t i o n du t racé concre t . Mais ces deux procé­

d u r e s ava ien t un objet différent , de la m ê m e m a n i è r e q u e l 'on p e u t 

é tab l i r u n e d is t inc t ion e n t r e ce qu i est g é n é r a l e t ce qui est par t i cu l ie r , 

ou e n t r e ce qu i est abs t r a i t et ce qui est concre t . L'avis re la t i f au projet 

de loi sur la planif icat ion des in f r a s t ruc tu re s de t r a n s p o r t po r t a i t sur la 

p r o c é d u r e qui se t rouvai t dé ta i l l ée d a n s le t ex t e soumis et ne concerna i t 

pas les l ieux préc is p a r l esque ls la l igne ferrovia i re d e la B e t u w e devai t 

passe r . Ces lieux ne sont pas précisés , m ê m e pas pa r la sugges t ion faite 

p a r le Consei l d ' E t a t au g o u v e r n e m e n t d ' i n d i q u e r les poin ts de d é p a r t et 

d ' a r r ivée de la l igne. Sur la base du projet de loi sur la planif icat ion des 

i n f r a s t ruc tu r e s de t r a n s p o r t , on pouvai t é l abo re r t o u t e une sér ie d ' a r r ê t é s 

d e t r a c é d i f férents . C o m m e c h a c u n sai t , le n iveau d ' a b s t r a c t i o n peu t ê t r e 

t rès différent d ' u n e m a t i è r e législat ive à l ' au t r e , et il p eu t a r r iver qu ' i l 

confine t e l l e m e n t a u concre t et q u e les di f férents objets conce rnés soient 

si r a p p r o c h é s q u ' u n e d is t inc t ion formelle sera i t p lu tô t artificielle au 

r e g a r d des a p p a r e n c e s . Les a p p a r e n c e s ne s ' a r r ê t e n t pas devan t ce g e n r e 

de qual i f ica t ions formelles . C 'es t la ra i son p o u r laquel le il est toujours 

nécessa i re d ' e x a m i n e r de p rès l 'objet de c h a c u n e des décisions en cause . 

E n l 'espèce, dès lors q u e c h a c u n e des décis ions conce rnées ava i t u n 

objet c l a i r e m e n t différent , les consei l lers d 'E t a t ayan t pa r t i c ipé à l ' adop­

tion de l 'avis l i t igieux ne s a u r a i e n t a p p a r a î t r e c o m m e s ' é t an t déjà p e n c h é s 

sur la ques t ion des a r r ê t é s de t r acé env isageab les pour fo rmer leur 

convict ion à cet éga rd . P r e m i è r e m e n t , les faits des deux p r o c é d u r e s 

é t a i e n t d i f férents , pu i sque l'avis r e la t i f au projet de loi su r la planifica­

t ion des i n f r a s t ruc tu re s de t r a n s p o r t fut é laboré sans que fussent connus 

les po in t s précis du t r acé . D e u x i è m e m e n t , les ques t i ons ju r id iques 

a b o r d é e s é t a i en t d i f férentes , pu i sque l'avis l i t igieux ne po r t a i t q u e sur 

des ques t ions de p r o c é d u r e , de pa r t i c ipa t ion et non sur la nécess i té d u 

t r acé concre t au r e g a r d des dro i t s et i n t é r ê t s des r e q u é r a n t s , ce qui é ta i t 

le cas de la décision sur les r ecours d i r igés con t r e l ' a r r ê t é de t r acé définitif. 

T r o i s i è m e m e n t , les p a r t i e s é t a i e n t d i f férentes , pu i sque l'avis fut d o n n é 

d a n s le cad re d ' u n e p r o c é d u r e e n t r e o r g a n e s de l 'E ta t , a lors q u e la déci­

sion sur la légal i té du t r acé conc re t fut pr ise d a n s le c ad re d ' u n e p r o c é d u r e 

à laquel le é t a i en t pa r t i e s des r e c o u r a n t s pr ivés , don t les r e q u é r a n t s , 

d é f e n d a n t leurs dro i t s individuels , d ' une pa r t , et les min i s t r e s a u t e u r s de 

l ' a r r ê t é de t r acé , d ' a u t r e p a r t . 
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O P I N I O N D I S S I D E N T E D E M m e L A J U G E T H O M A S S E N , 

À L A Q U E L L E S E R A L L I E M . L E J U G E Z A G R E B E L S K Y 

(Traduction) 

D a n s son a r r ê t Procola c. Luxembourg du 28 s e p t e m b r e 1995 (sér ie A 

n" 326, p . 16, § 45) , la C o u r a d é c l a r é : «La C o u r cons t a t e qu ' i l y a eu 

confusion, d a n s le chef de q u a t r e consei l lers d 'E t a t , de fonctions 

consul ta t ives et de fonctions ju r id ic t ionne l l e s . D a n s le c ad re d ' une 

in s t i t u t ion tel le que le Conse i l d 'E t a t l uxembourgeo i s , le seul fait que 

ce r t a ines p e r s o n n e s exe rcen t success ivement , à propos des m ê m e s 

décis ions , les deux types de fonctions est de n a t u r e à m e t t r e en cause 

l ' impar t i a l i t é s t r uc tu r e l l e de lad i te i n s t i t u t i on .» 

La p r é s e n t e espèce soulève la ques t ion de l ' i ndépendance et de 

l ' impar t i a l i t é s t r uc tu r e l l e du Consei l d 'E t a t n é e r l a n d a i s , don t les 

m e m b r e s o rd ina i r e s , c o m m e ceux du Consei l d ' E t a t l uxembourgeo i s , 

c u m u l e n t des fonctions ju r id i c t ionne l l e s et des fonctions consul ta t ives 

( p a r a g r a p h e s 125-141 du p r é s e n t a r r ê t ) . La C o n s t i t u t i o n des Pays-Bas 

oblige le g o u v e r n e m e n t à soll ici ter l'avis consu l ta t i f du Consei l d 'E ta t 

avan t d e s o u m e t t r e u n proje t de loi au P a r l e m e n t . L'avis en ques t i on est 

censé a b o r d e r di f férents a spec t s de la légis la t ion p roposée et ne por te pas 

s e u l e m e n t sur des ques t i ons de t e c h n i q u e législat ive mais é g a l e m e n t sur 

l 'efficacité et la faisabil i té prévisibles des m e s u r e s env isagées , ainsi que 

sur la qua l i t é de la p ro t ec t i on j u r i d i q u e dont elles s ' a ccompagnen t 

( p a r a g r a p h e 134 de l ' a r r ê t ) . Les avis consul ta t i f s sont a d o p t é s p a r le 

Consei l d 'E ta t p lén ie r , qui se compose des « m e m b r e s o r d i n a i r e s » du 

Consei l d 'E t a t . Les « m e m b r e s o r d i n a i r e s » sont en m ê m e t e m p s 

m e m b r e s de la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f du Consei l d 'E t a t , et 

à ce t i t r e invest is de la fonct ion de t r a n c h e r les l i t iges admin i s t r a t i f s , y 

compr i s des d e m a n d e s de m e s u r e s provisoi res , q u e la loi réserve à la 

c o m p é t e n c e de cet o r g a n e . 

Les r e q u é r a n t s en l 'espèce f o r m è r e n t des recours con t re l ' a r r ê t é de 

t r acé de la l igne de la Be tuwe (Tracébesluit) a d o p t é p a r le g o u v e r n e m e n t 

et qui avai t p o u r effet de faire passe r la voie fe r rée envisagée à p rox imi t é 

i m m é d i a t e de leurs domici les ou de leurs locaux profess ionnels . Leurs 

recours furent t r a n c h é s pa r u n e c h a m b r e de la sec t ion du c o n t e n t i e u x 

a d m i n i s t r a t i f du Consei l d ' E t a t don t les m e m b r e s c u m u l a i e n t des 

fonctions consul ta t ives et des fonctions ju r id i c t ionne l l e s et dont le 

p r é s iden t avai t s iégé au sein du Conse i l d ' E t a t p lén ie r qu i avai t conseillé 

le g o u v e r n e m e n t sur le proje t devenu la loi sur la p lani f ica t ion des 

i n f r a s t ruc tu re s de t r a n s p o r t (Tracéwet). Ce t ex t e visait à é tab l i r un 

nouveau cadre législat i f p o u r les g r a n d s proje ts d ' i n f r a s t ruc tu re s de 

t r a n s p o r t r e v ê t a n t u n e i m p o r t a n c e essent ie l le pour le pays. C 'es t ainsi 
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n o t a m m e n t qu ' i l prévoyai t la s implif icat ion des p r o c é d u r e s g a r a n t i s s a n t 

la coopéra t ion des collectivités provincia les , rég iona les et locales dont le 

t e r r i t o i r e pouvai t ê t r e affecté pa r le proje t et la res t r i c t ion à u n e seule des 

voies de recours d isponibles p o u r ceux qu i voud ra i en t con t e s t e r les 

décisions des a u t o r i t é s na t i ona l e s ou locales. La loi devai t s ' app l iquer 

d i r e c t e m e n t au processus déc is ionnel devan t ê t r e mis en œ u v r e p o u r la 

l igne de la B e t u w e , qu i é ta i t déjà en chan t i e r . 

La pr inc ipa le ques t ion soulevée en l 'occurrence consiste à savoir si, 

c o m p t e t e n u des c i r cons tances de la p r é s e n t e espèce , le c u m u l des 

fonctions consu l ta t ives et des fonctions ju r id i c t ionne l l e s au sein du 

Consei l d 'E ta t é ta i t de n a t u r e à j e t e r sur l ' impar t i a l i t é s t r u c t u r e l l e de 

l ' ins t i tu t ion un d o u t e suffisant pour vicier l ' impar t i a l i t é de la sect ion du 

c o n t e n t i e u x a d m i n i s t r a t i f appe lée à c o n n a î t r e des recours des r e q u é ­

r a n t s . 

C o m m e la C o u r le fait observer à j u s t e t i t r e d a n s le p r é s e n t a r r ê t 

( p a r a g r a p h e 196) et c o m m e elle l 'a é tabl i d a n s son a r r ê t Procola p réc i t é , 

l 'exercice consécut i f de fonctions consu l ta t ives et de fonctions j u r i ­

d ic t ionnel les au sein d 'une m ê m e ins t i tu t ion p eu t , d a n s ce r t a ines 

c i rcons tances , soulever u n e ques t i on sur le t e r r a i n de l 'ar t icle 6 § 1 de la 

Conven t i on r e l a t i v e m e n t à l ' impar t i a l i t é de l 'o rgane cons idérée du point 

de vue objectif. P o u r se p r o n o n c e r sur l ' ex is tence d a n s une affaire d o n n é e 

d ' une ra ison l ég i t ime de r e d o u t e r q u e les ex igences d ' i n d é p e n d a n c e et 

d ' i m p a r t i a l i t é ne soient pas r emp l i e s , l ' op t ique d ' une pa r t i e en t r e en 

l igne de c o m p t e m a i s ne j o u e pas un rôle décisif. L ' é l é m e n t d é t e r m i n a n t 

consis te à savoir si les a p p r é h e n s i o n s en cause peuven t passe r p o u r 

ob jec t ivement jus t i f i ées , a u t r e m e n t di t s'il ex is te ce r t a in s faits vérif iables 

de n a t u r e à faire d o u t e r de l ' impar t i a l i t é du t r i buna l en ques t ion . O r en la 

m a t i è r e , la C o u r l 'a soul igné à m a i n t e s r ep r i ses , m ê m e les a p p a r e n c e s 

peuven t revê t i r de l ' i m p o r t a n c e . Il y va de la confiance q u e les t r i b u n a u x 

d ' une société d é m o c r a t i q u e se doivent d ' insp i re r aux jus t i c i ab les , à 

c o m m e n c e r p a r les pa r t i e s à la p r o c é d u r e . 

La ques t ion des a p p a r e n c e s revêt u n e i m p o r t a n c e pa r t i cu l i è re , d ' ap rè s 

moi , lo rsque des fonctions ju r id ic t ionne l l e s et la fonction s t r uc tu r e l l e 

cons i s tan t à consei l ler le g o u v e r n e m e n t se c o m b i n e n t au sein d 'un 

m ê m e o r g a n e et q u e la s t r u c t u r e de celui-ci est tel le q u e ses m e m b r e s 

peuven t exe rce r success ivement les deux fonct ions. S'il est vrai q u e ni 

l 'ar t icle 6 ni a u c u n e a u t r e d ispos i t ion de la Conven t i on n 'obl ige les E t a t s 

à se confo rmer à tel le ou tel le not ion cons t i tu t ionne l l e t h é o r i q u e de 

s é p a r a t i o n des pouvoirs , il est vrai é g a l e m e n t , c o m m e la C o u r le re lève 

d a n s son a r r ê t , que ce t t e no t ion de s é p a r a t i o n de pouvoirs e n t r e les 

o rganes pol i t iques de l ' exécut i f et l ' au to r i t é j ud ic i a i r e t end à acqué r i r 

une i m p o r t a n c e c ro i ssan te d a n s la j u r i s p r u d e n c e de la C o u r (voir, tou t 

r é c e m m e n t , l ' a r rê t Stafford c. Royaume-Uni, c i té au p a r a g r a p h e 193 du 

p r é s e n t a r r ê t ) . 



ARRÊT KLEYN ET AUTRES c. PAYS-BAS - OPINION DISSIDENTE 179 
DE M"" LA JUGE THOMASSEN, À LAQUELLE SE RALLIE M. LE JUGE ZAGREBELSKY 

L o r s q u e , c o m m e c'est le cas en l ' espèce, il n ' ex i s te pas u n e s é p a r a t i o n 

claire des fonctions au sein de l 'o rgane conce rné , la C o u r doit se l ivrer à un 

cont rô le p a r t i c u l i è r e m e n t s tr ict de l ' impar t i a l i t é objective du t r i buna l en 

cause . C e l a est d ' a u t a n t plus v ra i lo r sque , c o m m e d a n s le sys tème 

n é e r l a n d a i s , un r e c o u r a n t n 'es t pas in formé à l 'avance de la composi t ion 

de la c h a m b r e de la sect ion du c o n t e n t i e u x a d m i n i s t r a t i f appe l ée à 

c o n n a î t r e de son recours , ni de la n a t u r e de la pa r t i c ipa t ion éventue l le 

des m e m b r e s de ce t t e c h a m b r e au t ravai l consu l t a t i f du Consei l d ' E t a t . 

La major i t é de la C o u r r econna î t d a n s l ' a r rê t q u e les règles 

s t r uc tu r e l l e s en v igueur au Consei l d 'E t a t peuven t poser des p rob lèmes 

au r e g a r d de la Conven t ion . De fait, elle va j u s q u ' à p réc i se r qu 'e l l e ne 

p a r t a g e pas la convict ion du G o u v e r n e m e n t selon l aque l le les ch an g e ­

m e n t s o p é r é s d a n s la p r a t i q u e du Conse i l d 'E t a t afin de d o n n e r effet à 

l ' a r rê t Procola aux Pays-Bas sont de n a t u r e à g a r a n t i r que , d a n s tous les 

r ecours po r t é s devan t elle, la sec t ion du c o n t e n t i e u x a d m i n i s t r a t i f 

cons t i tue u n t r i buna l impa r t i a l aux fins de l 'ar t icle 6 § 1 de la Conven t ion . 

La major i t é de la C o u r n ' e n conclut pas moins que , c o m p t e t enu 

des c i r cons tances pa r t i cu l i è re s de la p r é s e n t e espèce , les d o u t e s des 

r e q u é r a n t s n ' é t a i e n t pas jus t i f iés . P o u r a b o u t i r à ce t t e conclusion, elle 

d i s t ingue la p r é s e n t e cause des affaires Procola ( a r r ê t p réc i té ) et 

McGonnell c. Royaume-Uni (n° 28488/95 , C E D H 2000-11), cons idé ran t que 

les avis consul ta t i f s r e n d u s en l 'espèce r e l a t i v e m e n t au proje t de loi sur 

la planif icat ion des in f r a s t ruc tu re s de t r a n s p o r t et la p r o c é d u r e suivie 

u l t é r i e u r e m e n t pour l ' e x a m e n des recours i n t rodu i t s con t r e l ' a r r ê t é 

de t r acé ne p e u v e n t passe r pour r e p r é s e n t e r « la m ê m e affa i re» ou 

« la m ê m e déc i s ion» . La major i t é s e m b l e avoir e s t imé q u e tel n ' a u r a i t été 

le cas q u e si le Conse i l d 'E ta t , en sa qua l i t é d ' o r g a n e consultat if , avai t pu 

r a i s o n n a b l e m e n t passer p o u r avoir e x p r i m é des opinions sur des ques t ions 

s u b s é q u e m m e n t t r a n c h é e s p a r les min i s t r e s r e sponsab les à l 'occasion 

de l ' a r r ê t é de t r acé l i t igieux ou p o u r avoir p ré jugé ces ques t ions 

( p a r a g r a p h e 201 de l ' a r r ê t ) . 

J e ne puis souscr i re à c e t t e ana lyse , qui m e p a r a î t r e t e n i r une i n t e r p r é ­

ta t ion t rop é t ro i t e des t e r m e s « m ê m e affa i re» ou « m ê m e déc i s ion» . Ces 

t e r m e s ont d ' abord é té ut i l isés d a n s des affaires où tel ou tel j u g e avait 

pa r t i c ipé à u n e m ê m e p r o c é d u r e ju r id i c t ionne l l e à deux s t ades différents 

et en d e u x qua l i t é s d i s t inc tes (voir, p a r e x e m p l e , l ' a r rê t Piersack c. Belgique 

du 1 ''' oc tobre 1982, série A n° 53 , et l ' a r rê t Hauschildt c. Danemark du 24 mai 

1989, série A n" 154). Si d a n s un tel con t ex t e le c r i t è re de l ' ident i té 

d 'affaire n ' es t pas difficile à m e t t r e en œ u v r e , son appl ica t ion est moins 

aisée d a n s des c i rcons tances tel les que celles de la p r é s e n t e espèce , qui 

m e t en j e u l ' i n d é p e n d a n c e et l ' impar t i a l i t é s t ruc tu re l l e s des m e m b r e s 

du Conse i l d 'E ta t exe rçan t des fonctions ju r id i c t ionne l l e s . Eu é g a r d à 

l ' i m p o r t a n c e de la confiance q u e les t r i b u n a u x se doivent d ' insp i re r aux 

jus t i c i ab les , j ' e s t i m e qu ' i l y avai t lieu en l 'espèce de privi légier une 
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a p p r o c h e l a rge , p lu tô t q u ' u n e app roche s t r i c t e m e n t j u r i d i q u e , de la 

ques t ion de savoir si l'on pouvai t r a i s o n n a b l e m e n t cons idé re r q u e 

l ' e x a m e n des recours d i r igés con t r e la décis ion de t r acé concerna i t « la 

m ê m e affai re» q u e celle au sujet de laquel le les m e m b r e s du Consei l 

d 'E t a t ava ien t déjà fo rmulé un avis. 

Ainsi qu ' i l r e s sor t c l a i r e m e n t du r é s u m é des fai ts , la cons t ruc t ion de la 

ligne de la Be tuwe é ta i t un projet h a u t e m e n t con t rover sé , qui avait susci té 

un déba t approfondi à tous les s t ades de son é l abora t ion . Si le Conse i l 

d ' E t a t ne d o n n a pas un avis sur le t r acé précis de la voie fe r rée , il j o u a 

i n d u b i t a b l e m e n t un rôle d a n s la réa l i sa t ion du pro je t , lequel se t rouva i t 

exp l i c i t emen t m e n t i o n n é d a n s les deux avis consul ta t i f s r e n d u s 

r e l a t i v e m e n t au projet de loi sur la planif icat ion des i n f r a s t ruc tu re s de 

t r a n s p o r t . Si les ques t ions a u sujet desque l l e s le Conse i l d 'E t a t , en sa 

qua l i t é d ' o rgane c h a r g é de consei l ler le g o u v e r n e m e n t , é ta i t appe lé à 

fo rmule r un avis et celles sur lesquel les , en sa qua l i t é d ' o r g a n e j u r i ­

d ic t ionne l , il lui fallait s t a t u e r n ' é t a i e n t à l 'évidence pas i d e n t i q u e s et si 

les liens e n t r e les deux o rd res de ques t ions peuven t ê t r e qual if iés de plus 

lo in ta ins que ceux qu i é t a i en t en cause d a n s les affaires Procola et 

McGonnell, il m e pa ra î t q u e ces l iens é t a i en t su f f i s amment forts p o u r 

faire conclure q u e la p r o c é d u r e suivie d e v a n t la sect ion du c o n t e n t i e u x 

a d m i n i s t r a t i f se r a p p o r t a i t à la m ê m e affaire e t , p a r t a n t , pour faire 

n a î t r e chez les r e q u é r a n t s des dou te s ob jec t ivement jus t i f iés . 

Pour ces mot i fs , j ' e s t i m e qu ' i l y a eu en l 'espèce violat ion des dro i t s 

g a r a n t i s aux r e q u é r a n t s pa r l 'ar t ic le 6 de la Conven t ion . 
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O P I N I O N D I S S I D E N T E 

D E M M C L A J U G E T S A T S A - N I K O L O V S K A , À L A Q U E L L E 

S E R A L L I E N T M M E S T R Á Z N I C K Á 

E T M . U G R E K H E L I D Z E , J U G E S 

(Traduction) 

1. J e r e g r e t t e de ne pouvoir p a r t a g e r l 'opinion de la major i t é selon 

laque l le il n 'y a pas eu violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n en 

l 'espèce. 

2. L 'ex igence d ' i n d é p e n d a n c e et d ' i m p a r t i a l i t é des t r i b u n a u x con­

sacrée p a r ladi te c lause est d i r e c t e m e n t liée à la no t ion de s é p a r a t i o n des 

pouvoirs , qui se t rouve au c œ u r m ê m e de la p r é s e n t e affaire. C e r t e s , 

ce pr inc ipe n ' a j a m a i s é té exp l i c i t emen t r econnu c o m m e faisant pa r t i e 

de l 'ar t icle 6, qu i ne con t r a in t donc pas les E t a t s c o n t r a c t a n t s à adop te r 

ou à a p p l i q u e r u n e théor i e cons t i t u t ionne l l e pa r t i cu l i è re en la m a t i è r e 

(McGonnell c. Royaume-Uni, n° 28488/95 , § 5 1 , C E D H 2000-11). La not ion 

en cause n ' e n est pas moins i n s é p a r a b l e de celle d ' i n d é p e n d a n c e des 

t r i b u n a u x . En t é m o i g n e pa r e x e m p l e l ' a r rê t McGonnell p réc i té (§ 55) , de 

m ê m e q u e l ' a r rê t Raffineries grecques Stran et Stratis Andreadis c. Grèce du 

9 d é c e m b r e 1994 (série A n" 301-B, p. 82, § 49) pour ce qui est de l ' indé­

p e n d a n c e des t r i b u n a u x pa r r a p p o r t au l ég i s la teur et l ' a r rê t T. c. Royaume-

Uni ( [ G C ] , n" 24724/94, § 113, 16 d é c e m b r e 1999) pour ce qui est de 

l ' i ndépendance des t r i b u n a u x pa r r a p p o r t à l 'exécutif. 

3. Le fait q u e des t âches consul ta t ives et des t â ches ju r id ic t ionne l l e s 

soient exe rcées au sein d ' un m ê m e o r g a n e é t a t i q u e n 'es t à m o n sens pas 

n é c e s s a i r e m e n t incompa t ib l e avec l 'ar t icle 6, s u r t o u t lo r sque , c o m m e au 

sein du Consei l d 'E t a t n é e r l a n d a i s , l ' a ccompl i s sement de la mission 

ju r id i c t ionne l l e est confié à u n e sect ion d i s t inc te . Toutefo is , lorsque 

pare i l le s t r u c t u r e o rgan i sa t ionne l l e p e r m e t que les deux types de fonc­

t ions soient exe rcées pa r les m ê m e s p e r s o n n e s à l ' égard d ' u n e m ê m e 

légis la t ion, on peu t concevoir et , d ' a p r è s moi , p a r f a i t e m e n t c o m p r e n d r e 

q u e les pa r t i e s aux p r o c é d u r e s j u r id i c t i onne l l e s devan t le Conse i l d 'E ta t 

nou r r i s s en t de sé r ieux d o u t e s q u a n t à l ' impar t i a l i t é , cons idérée sous 

l 'angle objectif, d ' une fo rma t ion composée de pare i l les p e r s o n n e s . 

4. Ainsi que la C o u r l'a réaff i rmé en l 'espèce ( p a r a g r a p h e 191 de 

l ' a r r ê t ) , les « a p p a r e n c e s » p e u v e n t revê t i r de l ' i m p o r t a n c e car «il y va de 

la confiance q u e les t r i b u n a u x d ' u n e société d é m o c r a t i q u e se doivent 

d ' i n sp i r e r aux jus t i c i ab les , à c o m m e n c e r pa r les pa r t i e s à la p r o c é d u r e » . 

C e l a vau t d ' a u t a n t p lus , d ' ap rè s moi , l o r sque , c o m m e en l 'occur rence , une 

nouvel le légis la t ion c o m p o r t e des res t r i c t ions à la p o r t é e d u cont rô le 

ju r id ic t ionne l ouver t en r é d u i s a n t à u n seul le n o m b r e des t r i b u n a u x 

c o m p é t e n t s pour e x a m i n e r les r ecours d a n s un cas d o n n é . 
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5. Ce la n ' imp l ique é v i d e m m e n t pas q u e les c r a i n t e s ép rouvées p a r une 

p a r t i e doivent ê t r e admise s c o m m e d é t e r m i n a n t e s . A cet é g a r d , la 

j u r i s p r u d e n c e a toujours e s t imé q u e l 'op t ique d ' u n e p a r t i e à la p r o c é d u r e 

e n t r e en ligne de c o m p t e mais ne j o u e pas un rôle décisif. L ' é l é m e n t 

d é t e r m i n a n t consis te à savoir si les a p p r é h e n s i o n s en cause p e u v e n t 

passe r pour ob jec t ivement jus t i f iées (voir, r é c e m m e n t , Werner c. Pologne, 

n" 26760/95, § 39, 15 n o v e m b r e 2001 , y compr i s les ré fé rences qui y sont 

c i t ées ) . 

6. Dès lors q u e le grief cons i s tan t à d i re q u e la sect ion du c o n t e n t i e u x 

a d m i n i s t r a t i f du Consei l d 'E t a t n é e r l a n d a i s ne peu t ê t r e cons idérée 

c o m m e un t r i buna l i n d é p e n d a n t et impa r t i a l aux fins de l 'ar t icle 6 § 1 

se fonde d i r e c t e m e n t sur la s t r u c t u r e o rgan i sa t i onne l l e du Consei l 

d ' E t a t , laquel le p e r m e t les doubles af fecta t ions , j e t rouve r e g r e t t a b l e 

q u e la C o u r se soit b o r n é e à e x a m i n e r ce gr ief à la seu le l umiè r e des 

c i rcons tances pa r t i cu l i è r e s e n t o u r a n t la cause des r e q u é r a n t s , s ans se 

p r o n o n c e r c l a i r e m e n t sur la ques t i on de savoir si, en p r inc ipe , pare i l le 

s t r u c t u r e se concilie avec les ex igences auxque l l e s les cours et t r i b u n a u x 

doivent r é p o n d r e en ve r tu de l 'ar t ic le 6. 

7. J ' e s t i m e q u a n t à moi q u e l 'exercice de fonctions consu l ta t ives et de 

fonctions ju r id i c t ionne l l e s pa r de m ê m e s p e r s o n n e s est , en pr inc ipe , 

i ncompa t ib l e avec les ex igences de l 'ar t icle 6, i n d é p e n d a m m e n t de la 

ques t i on de savoir c o m b i e n d i s t an t ou proche est le lien e n t r e ces 

fonctions. U n e s é p a r a t i o n s t r i c te et visible e n t r e les a u t o r i t é s législat ives 

et execut ives d ' u n e p a r t et les au to r i t é s j u r id i c t ionne l l e s de l ' au t r e est 

ind i spensab le p o u r g a r a n t i r l ' i ndépendance des j u g e s et , p a r t a n t , la 

confiance des jus t i c i ab les dans le sys t ème jud ic i a i r e . Les a c c o m m o d e ­

m e n t s en la m a t i è r e ne peuven t q u e s ape r ce t t e confiance. 

8. C 'es t du r e s t e ce qu ' i l l u s t r en t p a r f a i t e m e n t les faits de la p r é s e n t e 

espèce . Il ressor t c l a i r e m e n t du doss ier q u e le projet de cons t ruc t ion de la 

l igne ferroviaire de la B e t u w e fut con t e s t é dès le d é p a r t et q u e l ' exécut i f a 

che rché un moyen de simplif ier et d ' a b r é g e r les p r o c é d u r e s appl icables en 

m a t i è r e d ' a m é n a g e m e n t du t e r r i t o i r e pour ce projet et pour les a u t r e s 

g r a n d s proje ts d ' i n f r a s t r u c t u r e s de t r a n s p o r t , ce qui abou t i t f i na l emen t à 

l ' adopt ion de la loi sur la planif icat ion des i n f r a s t ruc tu r e s de t r a n s p o r t . Eu 

é g a r d aux ré fé rences expl ic i tes à la l igne ferroviaire de la B e t u w e d a n s les 

deux avis consul ta t i f s r e n d u s pa r les m e m b r e s o rd ina i r e s du Consei l 

d ' E t a t n é e r l a n d a i s r e l a t i v e m e n t au projet de loi p o r t a n t p lani f ica t ion des 

i n f r a s t ruc tu r e s de t r a n s p o r t , il est évident q u e l ' impact q u e p o u r r a i t avoir 

la loi su r la r éa l i sa t ion de ce projet fut pris en cons idé ra t ion p a r les 

m e m b r e s o rd ina i r e s du Consei l d ' E t a t lorsqu ' i l s e x e r c è r e n t les fonctions 

consu l ta t ives dévolues à cet o r g a n e . 

9. Si l'on combine cet é l é m e n t avec les mi l ieux au sein desque l s les 

m e m b r e s du Consei l d ' E t a t sont h a b i t u e l l e m e n t choisis ( p a r a g r a p h e 128 

de l ' a r r ê t ) , j e c o m p r e n d s p a r f a i t e m e n t q u e les r e q u é r a n t s en l 'espèce, 
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don t les r ecours furent t r a n c h é s p a r u n e fo rma t ion de la sec t ion du 

c o n t e n t i e u x a d m i n i s t r a t i f qui é ta i t e n t i è r e m e n t composée de m e m b r e s 

o rd ina i r e s du Consei l d ' E t a t , a i en t éprouvé des d o u t e s q u a n t à 

l ' impar t i a l i t é de cet o r g a n e j u r i d i c t i o n n e l , et j ' e s t i m e q u e ces dou tes 

é t a i en t ob jec t ivement jus t i f iés . J e cons idère dès lors qu ' i l y a eu violat ion 

de l 'ar t ic le 6 § 1 de la Conven t ion . 

10. Il a u r a i t é té de loin p ré fé rab le et tou t à fait possible , y compr is 

d a n s le cad re de l 'actuel le s t r u c t u r e o rgan i sa t ionne l l e du Conse i l d 'E ta t , 

de ne faire s iéger d a n s la fo rma t ion appe lée à conna î t r e des recours 

en ques t ion q u e des consei l lers d ' E t a t en service e x t r a o r d i n a i r e . O n 

n ' a u r a i t ainsi laissé a u c u n e place au d o u t e pu i sque , à la différence des 

m e m b r e s o rd ina i r e s du Consei l d 'E t a t , les consei l lers d ' E t a t en service 

e x t r a o r d i n a i r e n 'on t q u ' u n e fonction, celle d ' a d m i n i s t r e r la j u s t i c e . U n e 

a u t r e so lu t ion , encore me i l l eu re , p o u r s u p p r i m e r t ou t e possibi l i té de 

d o u t e cons is te ra i t é v i d e m m e n t à incorpore r e n t i è r e m e n t la p r o c é d u r e 

c o n t e n t i e u s e admin i s t r a t i ve d a n s le sys t ème jud i c i a i r e o rd ina i r e , avec 

c r éa t i on soit d ' une c h a m b r e a d m i n i s t r a t i v e au n iveau de la C o u r de 

cassa t ion , soit d 'une a u t o r i t é j u r id i c t ionne l l e admin i s t r a t i ve d is t inc te 

pour c o n n a î t r e des recours en d e r n i è r e i n s t ance . 
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SUMMARY1 

Refusal of permission to solicit signatures for a petition in a privately 
owned shopping mall 

Article 10 

Freedom of expression - Refusal of permission to solicit signatures for a petition in a privately 
owned shopping mall - Absence of direct State responsibility - Positive obligations - Limits on 

freedom of expression - Conflict between different Convention rights - Absence of emerging 
consensus in United Slates and Canadian case-law - Potential positive obligation to regulate 
property rights where effective exercise of freedom of expression prevented - Possibility for 
applicants to communicate views by other means 

* 

The applicants are three individuals and an environmental group which they set up 
to campaign against a proposed development on a playing field in the vicinity of 
their town centre. The first applicant set up stands at the entrance to "the 
Galleries" shopping mall, built by a public development corporation as the new 
town centre and subsequently sold to a private company. The applicant was 
obliged to remove the stands after security guards prohibited her from 
continuing to collect signatures for a petition. She was given permission by the 
manager of one of the hypermarkets in the mall to set up stands and collect 
signatures in the store. However, the manager of the mall itself refused 
permission to set up a stand in the mall or in adjacent car parks, referring to the 
owner's policy of strict neutrality on political and religious issues. The applicants 
continued to seek access to the public by setting up stands on public footpaths and 
in the old town centre. 

Held 
(1) Article 10: The authorities did not bear any direct responsibility for the 
restrictions on the applicants' freedom of expression and the Court was not 
persuaded that any element of State responsibility could be derived from the fact 
that a public development corporation had transferred property to a private owner 
or that this had been done with ministerial permission. The issue to be determined 
was therefore whether the respondent State had failed in any positive obligation to 
protect the applicants' rights from interference by the private owner. The matter 
to which the applicants wished to draw attention was one of public interest. 
However, freedom of expression is not unlimited and it was necessary to have 
regard also to another Convention right, namely the owner's right of property. In 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b ind t h e C o u r t . 
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so far as the applicants referred to case-law from the United States and Canada, it 
could not be said that there was as yet any emerging consensus that could assist 
the Court in its examination under Article 10, which did not bestow any freedom of 
forum. The Court was not convinced that changes in the ways in which people 
move around and come into contact with each other required the automatic 
creation of rights of entry to private properly, although it did not exclude that a 
positive obligation to regulate property rights could arise where a bar on access to 
property had the effect of preventing any effective exercise of freedom of 
expression or destroying the essence of the right. In the present case, however, 
the restriction on the applicants' ability to communicate their views was limited 
to the entrance areas and passageways of the mall; it did not prevent them from 
obtaining permission from individual businesses within the mall, from distributing 
their leaflets on the public access paths, from campaigning in the old town centre 
or from employing alternative means such as calling door-to-door or seeking 
exposure through the media. Consequently, the applicants could not claim that 
they were effectively prevented from communicating their views to their fellow 
citizens. Balancing the rights at issue, the Court did not find that the respondent 
State had failed in any positive obligation to protect the applicants' freedom of 
expression. 
Conclusion: no violation (six votes to one). 
(2) Article 11: Largely identical considerations arose under this provision. 
Conclusion: no violation (six votes to one). 
(3) Article 13: In so far as no remedy existed prior to the Human Rights Act 
taking effect in October 2000, Article 13 cannot be interpreted as requiring a 
remedy against the state of domestic law. Thereafter, it would have been possible 
for the applicants to raise their complaints before the domestic courts. 
Conclusion: no violation (unanimously). 
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In t h e c a s e o f A p p l e b y a n d O t h e r s v. t h e U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s ( F o u r t h Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r M. FELLOXPAA, President, 
Sir Nicolas BRATZA, 

M r s E. PALM, 

M r s V. STRAZNICKÄ, 

M r R. M A R U S T E , 

M r S. PAVLOVSCHI, 

M r L. GARIACKI,judges, 

a n d M r M. O ' B O Y L E , Section Registrar, 
H a v i n g de l i be r a t ed in p r iva te on 8 Apri l 2003, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in a n appl ica t ion (no. 44306/98) aga ins t the 
U n i t e d K i n g d o m of G r e a t Br i t a in and N o r t h e r n I r e l and lodged wi th the 
E u r o p e a n C o m m i s s i o n of H u m a n Righ t s (" the C o m m i s s i o n " ) u n d e r 
fo rmer Art ic le 25 of t he Conven t i on for the P ro tec t ion of H u m a n Rights 
and F u n d a m e n t a l F r e e d o m s (" the Conven t ion" ) by t h r e e U n i t e d 
K i n g d o m na t iona l s , Mrs Ei leen Appleby, M r s P a m e l a Beresford and 
M r Rober t Alphonsus , and an e n v i r o n m e n t a l g r o u p , W a s h i n g t o n First 
F o r u m , (" the app l i can t s " ) , on 1 S e p t e m b e r 1998. 

2. T h e app l i can t s , who had been g r a n t e d legal aid, w e r e r e p r e s e n t e d 
by M r J . Welch , a lawyer work ing for Liber ty in London . T h e U n i t e d 
K i n g d o m G o v e r n m e n t (" the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by the i r 
A g e n t , M r C. W h o m e r s l e y . 

3. T h e app l ican t s al leged that they had b e e n p r even ted from m e e t i n g 
in t he town c e n t r e , a pr ivate ly owned shopp ing mal l , to i m p a r t infor­
m a t i o n and ideas about p roposed local d e v e l o p m e n t p lans . T h e y rel ied on 
Ar t i c les 10, 11 a n d 13 of t h e C o n v e n t i o n . 

4. T h e appl ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to t he Conven t i on c a m e in to force (Article 5 § 2 of 
Protocol No. 11). 

5. T h e appl ica t ion was a l loca ted to the Second Sect ion of t he C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . 

6. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the compos i t ion of i ts 
Sect ions (Rule 25 § 1). Th i s case was ass igned to t he newly composed 
F o u r t h Sect ion (Rule 52 § 1). W i t h i n t h a t Sect ion, t he C h a m b e r 
t h a t would cons ider t he case (Art icle 27 § 1 of t he Conven t i on ) was 
c o n s t i t u t e d as provided in Rule 26 § 1. 
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7. A h e a r i n g on admiss ib i l i ty and the m e r i t s took place in publ ic in 
the H u m a n Righ t s Bui ld ing , S t r a sbou rg , on 15 O c t o b e r 2002 (Rule 54 § 3) . 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r C. W H O M E R S L E Y , 

M r J . C R O W , 

M r s J.-A. MACKENZIE, 

(b) for the applicants 
M r R. S INGH Q C , 

M r A. SHARLAND, Counsel, 
Ms J . SAWYER, Adviser. 

T h e app l i can t s Mrs Appleby and Mrs Beresford were also p re sen t . 
T h e C o u r t h e a r d add res se s by M r Crow a n d M r Singh. 
8. By a decis ion of 12 N o v e m b e r 2002, t he C h a m b e r dec la red the 

appl ica t ion admiss ib le . 
9. T h e app l i can t s m a d e submiss ions on j u s t sa t i s fac t ion to which the 

G o v e r n m e n t repl ied. 

Agent, 
Counsel, 
Adviser; 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

10. T h e First, second and th i rd app l i can t s were born in 1952, 1966 a n d 
1947 respect ively and live in W a s h i n g t o n (Tyne and W e a r ) , w h e r e t he 
four th app l i can t , an e n v i r o n m e n t a l g r o u p set up by the app l i can t s , is also 
based . 

11. T h e new town c e n t r e of W a s h i n g t o n is known as " t he Ga l l e r i e s " 
and is located wi th in an a r e a now owned by Poste l P r o p e r t i e s L imi t ed 
("Pos te l" ) , a pr iva te company . T h i s town c e n t r e was or iginal ly buil t by 
the W a s h i n g t o n D e v e l o p m e n t C o r p o r a t i o n (" the C o r p o r a t i o n " ) , a body 
set u p by the g o v e r n m e n t of t he U n i t e d K i n g d o m p u r s u a n t to a n Act of 
P a r l i a m e n t to build t he " n e w " c e n t r e . T h e c e n t r e was sold to Poste l on 
30 D e c e m b e r 1987. 

12. T h e Gal le r i e s , as owned by Pos te l at the re levan t t i m e , compr i sed a 
shopp ing mall (with two h y p e r m a r k e t s and major shops) , t he s u r r o u n d i n g 
car p a r k s wi th spaces for a p p r o x i m a t e l y 3,000 cars a n d walkways. Publ ic 
services were also avai lable in t he vicinity. However , the freehold of t he 
c a r e e r s ' office and the publ ic l ibrary was owned by the Counci l , the social 
services office and h e a l t h c e n t r e were leased to t he Counci l by the 
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S e c r e t a r y of S t a t e and the f reehold of t he police s t a t i on was held on behal f 
of N o r t h u m b r i a Police Au thor i ty . T h e r e was a post office wi th in the 
Ga l le r i e s and also the offices of t he hous ing d e p a r t m e n t , leased to the 
Counci l by Postel . 

13. A r o u n d S e p t e m b e r 1997 the Counci l gave ou t l ine p l ann ing 
pe rmiss ion to t he C i ty of S u n d e r l a n d Col lege to bui ld on a p a r t of 
Pr incess A n n e P a r k in W a s h i n g t o n known as t he A r e n a . T h e A r e n a is the 
only p laying field in t he vicinity of W a s h i n g t o n town c e n t r e which is 
avai lable for use by the local c o m m u n i t y . T h e first to th i rd app l i can t s , 
t o g e t h e r wi th o t h e r conce rned r e s iden t s , formed the four th app l ican t to 
c a m p a i g n aga ins t the college's p roposa l and to p e r s u a d e t h e Counci l not 
to g r a n t t he college pe rmiss ion to build on the field. 

14. O n or a r o u n d 14 M a r c h 1998 the first app l ican t , t o g e t h e r wi th her 
h u s b a n d a n d son, set up two s t a n d s at t he e n t r a n c e of t he shopp ing mall in 
the Gal le r ies , d isp laying pos te r s a l e r t i ng the publ ic to t h e likely loss of the 
open space a n d seek ing s i g n a t u r e s to p r e s e n t to t he Counci l on beha l f of 
W a s h i n g t o n First F o r u m . Secur i ty g u a r d s employed by Poste l would not 
let t he first app l i can t or he r a s s i s t an t s con t inue to collect s i g n a t u r e s on 
any land or p r emises owned by Poste l . T h e app l i can t s had to remove 
the i r s t a n d s and s top col lect ing s i g n a t u r e s . 

15. T h e m a n a g e r of one of t he h y p e r m a r k e t s gave t he app l ican t s 
pe rmiss ion to set u p s t ands wi th in t h a t s tore in M a r c h 1998, allowing 
t h e m to t r a n s m i t the i r mes sage a n d to collect s i g n a t u r e s , a lbei t from a 
r educed n u m b e r of people . However , the s a m e permiss ion was not 
g r a n t e d in Apri l 1998 w h e n the app l i can t s w a n t e d to collect s i gna tu re s 
for a fu r the r pe t i t ion . 

16. O n 10 Apri l 1998 the th i rd app l i can t , as ac t ing cha i r of W a s h i n g t o n 
Firs t F o r u m , wro te to the m a n a g e r of the Gal le r ies a sk ing for permiss ion 
to set up a s t and and to canvass views from the publ ic e i t he r inside the 
mal l i tself or in the ad jacen t car p a r k s and offered to pay to be allowed to 
do so. In his reply of 14 Apri l 1998, the m a n a g e r of t he Gal le r ies refused 
access. H i s l e t t e r r e ad as follows: 

"... t h e G a l l e r i e s is u n i q u e in a s m u c h a s a l t h o u g h it is t h e T o w n C e n t r e , it is a l so 

p r i v a t e l y o w n e d . 

T h e o w n e r ' s s t a n c e on all po l i t i ca l a n d r e l i g i o u s i s sues , is o n e of s t r i c t n e u t r a l i t y a n d I 

a m c h a r g e d w i t h a p p l y i n g t h i s p h i l o s o p h y . 

I a m t h e r e f o r e o b l i g e d t o r e fuse p e r m i s s i o n for you to c a r r y o u t a p e t i t i o n w i t h i n t h e 

G a l l e r i e s o r t h e a d j a c e n t c a r p a r k s . " 

17. O n 19 April 1998 the th i rd appl ican t wro te aga in to t he m a n a g e r of 
t he Ga l le r i e s , a sk ing h i m to r econs ide r his decision. H i s l e t t e r r e m a i n e d 
u n a n s w e r e d . 

18. T h e four th appl ican t con t i nued to t ry and r e a c h the publ ic by 
s e t t i n g u p s t ands by the roads ide on public foo tpa ths a n d going to the old 
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town c e n t r e at Concord which, however , is visi ted by a m u c h sma l l e r 
n u m b e r of W a s h i n g t o n r e s iden t s . 

19. T h e dead l ine for l e t t e r s of r e p r e s e n t a t i o n to t he Counci l r e g a r d i n g 
the bu i ld ing works was 1 M a y 1998. O n 30 Apri l 1998 the app l i can t s 
s u b m i t t e d t he 3,200 l e t t e r s of r e p r e s e n t a t i o n they had ob ta ined . 

20. T h e four th appl ican t has p roduced a list of associa t ions and o the r s 
which were given pe rmiss ion to ca r ry out col lect ions, set up s t ands 
and displays wi th in t he Ga l le r i es . T h e s e included: t he Salva t ion A r m y 
(collection before C h r i s t m a s ) , local school choirs (carol-s inging a n d 
collection before C h r i s t m a s ) , t he S top S m o k i n g C a m p a i g n (adver t i s ing 
display and h a n d i n g out of nicot ine p a t c h e s ) , the Blood Trans fus ion 
Service (blood col lect ion) , t he Royal Bri t ish Legion (collection for 
Armis t i ce Day) , var ious p h o t o g r a p h e r s (adver t i s ing and t a k i n g of 
p h o t o g r a p h s ) and Bri t i sh Gas (staffed adver t i s ing display) . 

21 . F r o m 31 J a n u a r y to 6 M a r c h 2001 , S u n d e r l a n d Counci l r a n a 
consu l t a t ion c a m p a i g n u n d e r the b a n n e r "Your Counci l , Your Cho ice" , 
in fo rming the local r e s iden t s of t h r e e l e a d e r s h i p choices for t he fu tu re of 
the Counci l and were allowed to use t he Gal le r ies for this pu rpose . Th i s 
was a s t a t u t o r y consu l t a t ion exerc ise ca r r i ed out u n d e r sect ion 25 of t he 
Local G o v e r n m e n t Act 2000, which r e q u i r e d local a u t h o r i t i e s to d r a w u p 
proposa ls for the ope ra t i on of "execut ive a r r a n g e m e n t s " and consul t local 
e lec tors before s e n d i n g t h e m to t he Sec re t a ry of S t a t e . Some 8,500 people 
were r e p o r t e d as having r e s p o n d e d to t he survey. 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

22. At c o m m o n law, a p r iva te p rope r ty owner may , in ce r t a in 
c i r c u m s t a n c e s , be p r e s u m e d to have e x t e n d e d an impl ied invi ta t ion to 
m e m b e r s of the public to come o n t o his land for lawful pu rposes . Th i s 
is t he case wi th c o m m e r c i a l p r e m i s e s , such as shops , t h e a t r e s a n d 
r e s t a u r a n t s , as well as p r iva te p r e m i s e s (for e x a m p l e , t h e r e is a p re ­
s u m p t i o n t h a t a house owner a u t h o r i s e s people to come u p the p a t h to 
his front door to del iver l e t t e r s or n e w s p a p e r s or for poli t ical canvass ing) . 
Any impl ied invi ta t ion m a y be revoked a t will. A p r iva te pe r son ' s abil i ty to 
eject people from his land is genera l ly un fe t t e r ed a n d he does not have to 
just i fy his conduc t or comply wi th any tes t of r e a s o n a b l e n e s s . 

23. In CINProperties Ltd v. Rawlins ( [1995] 2 E G L R (Es ta t e s G a z e t t e 
Law R e p o r t s ) 130), w h e r e t he app l i can t s (young m e n ) w e r e b a r r e d from 
a s h o p p i n g c e n t r e in W e l l i n g b o r o u g h as t he p r iva te c o m p a n y owner C I N 
cons ide red tha t the i r behav iour was a nu i s ance , t he C o u r t of Appea l held 
t h a t C I N h a d the r ight to d e t e r m i n e a n y licence which the app l i can t s 
migh t have had to e n t e r t he c e n t r e . In giving j u d g m e n t , Lord Phil l ips 
found t h a t the local a u t h o r i t y had not e n t e r e d in to any walkways 
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a g r e e m e n t wi th t he c o m p a n y wi th in t he m e a n i n g of sect ion 18(1) of the 
Highways Act 1971 ( la ter rep laced by sect ion 35 of t he Highways Act 1980) 
which would have ded i ca t ed the walkways or footpaths as publ ic r igh t s of 
way and which would have given the local council the power to issue by­
laws r e g u l a t i n g the use of those r igh t s of way. Nor was t h e r e any basis for 
finding a n equ i t ab le l icence. H e also cons ide red case- law from N o r t h 
A m e r i c a conce rn ing the app l i c an t s ' a r g u m e n t s for the finding of some 
kind of public r ight : 

" O f m o r e o b v i o u s r e l e v a n c e a r e t w o N o r t h A m e r i c a n c a s e s . I n Uslon v. Resorts 
International Inc. (1982) N . J . 4 4 5 A . 2 d 37(1, t h e S u p r e m e C o u r t o f .New J e r s e y la id d o w n 
as a g e n e r a l p r o p o s i t i o n t h a t w h e n p r o p e r t y o w n e r s o p e n t h e i r p r e m i s e s — in t h a t c a s e a 
g a m i n g c a s i n o - to t h e g e n e r a l p u b l i c in p u r s u i t of t h e i r own p r o p e r t y i n t e r e s t s , t h e y 
h a v e n o r i g h t t o e x c l u d e p e o p l e u n r e a s o n a b l y b u t , on t h e c o n t r a r y , h a v e a d u t y n o t t o 
ac t in a n a r b i t r a r y o r d i s c r i m i n a t o r y m a n n e r t o w a r d s p e r s o n s w h o c o m e o n t h e i r 
p r e m i s e s . H o w e v e r , t h a t d e c i s i o n w a s b a s e d u p o n a p r e v i o u s d e c i s i o n of t h e s a m e c o u r t 
in Slate v. Schmid (1980) N . J . 4 2 3 A 2d 6 1 5 , w h i c h c l ea r ly t u r n e d u p o n t h e c o n s t i t u t i o n a l 
f r e e d o m s of t h e F i r s t A m e n d m e n t . T h e g e n e r a l p r o p o s i t i o n c i t e d a b o v e h a s n o 
a p p l i c a t i o n in E n g l i s h law. 

T h e c a s e of Harrison it. Carswell ( 1 9 7 5 ) 6 2 D . L . R . 3d 6 8 in t h e S u p r e m e C o u r t o f 
C a n a d a c o n c e r n e d t h e r i g h t o f a n e m p l o y e e o f a t e n a n t in a s h o p p i n g c e n t r e t o p i c k e t 
h e r e m p l o y e r in t h e c e n t r e , a g a i n s t t h e w i s h e s of t h e o w n e r of t h e c e n t r e . T h e m a j o r i t y 
of t h e S u p r e m e C o u r t he ld t h a t s h e h a d no such r i g h t a n d t h a t t h e o w n e r of t h e c e n t r e 
h a d suf f ic ien t c o n t r o l or p o s s e s s i o n of t h e c o m m o n a r e a s to e n a b l e it to i nvoke t h e 
r e m e d y of t r e s p a s s . H o w e v e r , L a s k i n C . J . C . , in a s t r o n g d i s s e n t i n g j u d g m e n t h e l d t h a t 
s i nce a s h o p p i n g c e n t r e w a s f reely a c c e s s i b l e to t h e p u b l i c , t h e p u b l i c d id no t e n t e r u n d e r 
a r e v o c a b l e l i c e n c e s u b j e c t o n l y t o t h e o w n e r ' s w h i m . H e s a i d t h a t t h e c a s e invo lved a 
s e a r c h for a n a p p r o p r i a t e l ega l f r a m e w o r k for n e w socia l fac t s a n d -

' I f it w a s n e c e s s a r y t o c a t e g o r i s e t h e legal s i t u a t i o n w h i c h , in m y view, a r i s e s u p o n 
t h e o p e n i n g of a s h o p p i n g c e n t r e , w i t h p u b l i c a r e a s of t h e k ind I h a v e m e n t i o n e d (a t 
l e a s t w h e r e t h e o p e n i n g is no t a c c o m p a n i e d by a n a n n o u n c e d l i m i t a t i o n on t h e 
c l a s s e s of p u b l i c e n t r a n t s ) , I w o u l d say t h a t t h e m e m b e r s of t h e p u b l i c a r c p r i v i l e g e d 
v i s i t o r s w h o s e p r iv i l ege is r e v o c a b l e only u p o n m i s b e h a v i o u r ( a n d I n e e d no t spe l l ou t 
h e r e w h a t t h i s e m b r a c e s ) o r by r e a s o n of u n l a w f u l ac t i v i t y . S u c h a v i e w r e c o n c i l e s 
b o t h t h e i n t e r e s t s of t h e s h o p p i n g c e n t r e o w n e r a n d of m e m b e r s of t h e p u b l i c , d o i n g 
v i o l e n c e t o n e i t h e r a n d r e c o g n i s i n g t h e m u t u a l o r r e c i p r o c a l c o m m e r c i a l i n t e r e s t s o f 
s h o p p i n g c e n t r e o w n e r , b u s i n e s s t e n a n t s a n d m e m b e r s of t h e pub l i c u p o n w h i c h t h e 
s h o p p i n g c e n t r e is b a s e d . 1 

I h a v e a l r e a d y sa id t h a t t h i s w a s a d i s s e n t i n g j u d g m e n t . N e v e r t h e l e s s c o u n s e l [for t h e 
a p p l i c a n t s ] s u b m i t t e d t h a t we s h o u l d a p p l y it in t h e p r e s e n t c a s e . I a c c e p t t h a t c o u r t s 
m a y h a v e t o be r e a d y to a d a p t t h e l aw t o n e w social fac t s w h e r e n e c e s s a r y . H o w e v e r 
t h e r e is n o s u c h n e c e s s i t y w h e r e P a r l i a m e n t h a s a l r e a d y m a d e a d e q u a t e p r o v i s i o n for 
t h e n e w socia l fac ts in q u e s t i o n a s it h a s h e r e by s e c t i o n 18 of t h e H i g h w a y s Ac t 1971 
a n d s e c t i o n 3 5 of t h e H i g h w a y s Ac t 1980. (Harrison v. Carswell m a k e s no m e n t i o n of a n y 
s i m i l a r l eg i s l a t i on in C a n a d a . ) W h e r e P a r l i a m e n t h a s l e g i s l a t e d a n d t h e C o u n c i l , a s 
r e p r e s e n t i n g t h e p u b l i c , c h o o s e s no t t o i nvoke t h e m a c h i n e r y w h i c h t h e s t a t u t e 
p r o v i d e s , it is no t for t h e c o u r t s t o i n t e r v e n e . 
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I w o u l d a l low th i s a p p e a l ... o n t h e b a s i s t h a t C I N h a d t h e r i g h t , s u b j e c t o n l y t o t h e 
i s s u e u n d e r s e c t i o n 2 0 of t h e R a c e R e l a t i o n s Ac t 1976, t o d e t e r m i n e a n y l i cence t h e 
[ a p p l i c a n t s ] m a y h a v e h a d t o e n t e r t h e C e n t r e . " 

III. CASES F R O M O T H E R J U R I S D I C T I O N S 

24. T h e pa r t i e s have re fe r red to case- law from the U n i t e d S t a t e s and 
C a n a d a . 

A. T h e U n i t e d S t a t e s 

25. T h e First A m e n d m e n t to the Fede ra l C o n s t i t u t i o n p ro tec t s 
f reedom of speech a n d peaceful assembly . 

26. T h e U n i t e d S t a t e s S u p r e m e C o u r t has accep ted a gene ra l r ight of 
access to c e r t a i n types of publ ic p laces , such as s t r e e t s a n d pa rks , known as 
"publ ic fora" for t he exerc ise of free speech (Hague v. Committee/or Industrial 
Organisation, 307 U.S . ( U n i t e d S t a t e s : S u p r e m e C o u r t Repor t s ) 496 
(1939)) . In Marsh v. Alabama (326 U.S . 501 , 66 S.Ct. ( S u p r e m e C o u r t 
R e p o r t e r ) 276, 90 L.Ed. ( U n i t e d S t a t e s S u p r e m e C o u r t R e p o r t s , Lawyers ' 
Edi t ion) 265 (1946)) , the S u p r e m e C o u r t also held t h a t a pr ivate ly owned 
c o r p o r a t e town (a c o m p a n y town) hav ing all the cha rac t e r i s t i c s of o t h e r 
munic ipa l i t i e s was subject to the First A m e n d m e n t r igh t s of free speech 
and peaceab le assembly . It has found tha t the First A m e n d m e n t does not 
r e q u i r e access to pr iva te ly owned p rope r t i e s , such as shopp ing c e n t r e s , 
on the basis t h a t t h e r e has to be "S t a t e ac t ion" (a d e g r e e of S t a t e 
involvement ) for t he a m e n d m e n t to apply (see, for e x a m p l e , Hudgens 
v. NLRB, 424 U.S . 507 (1976)) . 

27. T h e U n i t e d S t a t e s S u p r e m e C o u r t has t a k e n the posi t ion t h a t the 
First A m e n d m e n t does not p reven t a p r iva te shopp ing -cen t r e owner from 
p roh ib i t i ng d i s t r ibu t ion on its p r emises of leaflets u n r e l a t e d to its own 
ope ra t i ons (Lloyd Corp. v. Tanner, 47 U .S . 551 , 92 S.Ct. 2219, 33 L.Ed. 2d 
131 (1972)) . Th i s did not however p r even t S t a t e cons t i t u t iona l provis ions 
from a d o p t i n g m o r e expans ive l iber t ies t h a n the Fede ra l C o n s t i t u t i o n to 
p e r m i t individuals r easonab ly to exerc ise free speech a n d pe t i t ion r igh ts 
on the p rope r ty of a pr ivate ly owned shopp ing c e n t r e to which the public 
was invi ted a n d this did not v iola te the p rope r ty r i gh t s of the shopping-
c e n t r e owner so long as any res t r i c t ion did not a m o u n t to t ak ing w i thou t 
c o m p e n s a t i o n o r c o n t r a v e n e any o t h e r federal cons t i tu t iona l provisions 
(Pruneyard Shopping Center v. Robbins, 447 U.S . 74, 64 L.Ed. 2d 741 , 100 
S.Ct. 2035 (1980)) . 

28 . S o m e S t a t e cour t s have found t h a t a r ight of access to shopp ing 
c e n t r e s could be der ived from provis ions in t he i r S t a t e cons t i tu t ions 
accord ing to which individuals could in i t ia te legis la t ion by g a t h e r i n g a 
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c e r t a in n u m b e r of s i g n a t u r e s in a pe t i t ion or individuals could s t and for 
office by g a t h e r i n g a c e r t a i n n u m b e r of s i g n a t u r e s (see, for e x a m p l e , 
Batchelder v. Allied Stores Int'l, N .E . (Wes t ' s N o r t h E a s t e r n R e p o r t e r ) 2d 
590 ( M a s s a c h u s s e t t s , 1983); Lloyd Corp. v. Whiffen, 849 P. (Wes t ' s Pacific 
R e p o r t e r ) 2d 446, 453-54 ( O r e g o n , 1993); Southcenter Joint Venture 
v. National Democratic Policy Comm., 780 P. 2d 1282 ( W a s h i n g t o n , 1989)). 
Some cases found S t a t e obl iga t ions a r i s ing due to S t a t e involvement , for 
e x a m p l e , Bock v. Westminster Mall Co., 819 P. 2d 55 (Colorado , 1991) ( the 
shopp ing c e n t r e was a S t a t e ac to r because of f inancial pa r t i c ipa t ion of 
publ ic au tho r i t i e s in its d e v e l o p m e n t and the active p r e s e n c e of govern­
m e n t agencies in the c o m m o n a r e a s ) , a n d Jamestown v. Beneda, 477 N .W. 
(Wes t ' s N o r t h W e s t e r n R e p o r t e r ) 2d 830 ( N o r t h D a k o t a , 1991) (where 
the shopp ing c e n t r e was owned by a publ ic body, a l t h o u g h leased to a 
pr iva te deve loper ) . 

29. O t h e r cases ci ted as indica t ing a r ight to reasonab le access to 
p roper ty u n d e r S ta te pr iva te law were State v. Shack, 217 A. (West ' s At lan t ic 
Repor t e r ) 2d 369 (NewJersey , 1971), w h e r e the cour t ru led tha t u n d e r Newr 

J e r s ey p roper ty law ownersh ip of real p roper ty did not include the right to 
ba r access to g o v e r n m e n t a l services available to m i g r a n t workers , in this 
case a publicly funded non-profit lawyer a t t e m p t i n g to advise mig ran t 
workers ; Uston v. Resorts International, 445 A. 2d 370 (New Je r sey , 1982), a 
New J e r s e y case concern ing casinos whe re the cour t held t h a t when 
p roper ty owners open the i r p remises to the genera l public in pursu i t of 
the i r own p roper ty in t e re s t s they have no r ight to exclude people un reason­
ably (a l though it was acknowledged tha t the pr ivate law of most S ta t e s did 
not r equ i re a r ight of r easonab le access to privately owned proper ty , p . 374); 
and Streetwatch v. National Railroad Passenger Corp., 875 F. Supp . (West ' s 
Federa l S u p p l e m e n t ) 1055 (Sou the rn Distr ict of New York, 1995) concern­
ing the ejection of homeless people from a railway s ta t ion . 

30. S t a t e s in which cour t s ru led t h a t free speech provisions in the i r 
cons t i tu t ions did not apply to pr ivate ly owned shopp ing c e n t r e s inc luded 
Ar izona (Fiesta Mall Venture v. Mecham Recall Comm., 767 P. 2d 719 (Cour t of 
Appea l s , 1989)); C o n n e c t i c u t (Cologne v. West/arms Assocs, 469 A. 2d 1201 
(1984)) ; G e o r g i a (Citizensfor Ethical Gov't v. Gwinnet Place Assoc., 392 S.E. 
(Wes t ' s Sou th E a s t e r n R e p o r t e r ) 2d 8 (1990)) ; Mich igan (Woodland 
v. Michigan Citizens Lobby, 378 N.W. 2d 337 (1985)) ; M i n n e s o t a (State of 
Minnesota v. Wicklund el at, 1 Apri l 1998 (Cour t of Appea l s ) ) ; N o r t h 
C a r o l i n a (State of North Carolina v. Felmet, 273 S.E. 2d 708 (1981)) ; O h i o 
(EastwoodMall v. Slanco, 626 N.E . 2d 59 (1994)) ; Pennsy lvan ia (Western Pa 
Socialist Workers 1982 Campaign v. Connecticut Gen. Life Ins. Co., 515 A. 2d 
1331 (1986)) ; Sou th Ca ro l i na (Charleston Joint Venture v. McPherson, 417 
S.E. 2d 544 (1992)) ; W a s h i n g t o n (Southcenter foint Venture v. National 
Democratic Policy Comm., c i ted above; and Wiscons in (Jacobs v. Major, 407 
N .W. 2d 832 (1987)) . 
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B. C a n a d a 

3 1 . P r io r to t he en t ry in to force of t he C a n a d i a n C h a r t e r of R igh t s a n d 
F r e e d o m s , the C a n a d i a n S u p r e m e C o u r t had t a k e n the view t h a t the 
owner of a shopp ing c e n t r e could exclude p r o t e s t e r s (Harrison v. Carswell, 
62 D.L.R. (Domin ion Law Repor t s ) 3d 68 (1975)) . After the C h a r t e r 
e n t e r e d in to force, a lower cour t held t h a t t h e r ight to free speech 
appl ied in pr ivate ly owned shopp ing c e n t r e s (R. v. Layton, 38 C . C . C . 
( C a n a d i a n C r i m i n a l Cases ) 3d 550 (1986) (Provincial C o u r t , J u d i c i a l 
Dis t r ic t of York, O n t a r i o ) ) . Howeve r , an individual j u d g e of the 
C a n a d i a n S u p r e m e C o u r t has since expressed the oppos i te view, s t a t i n g 
obiter t h a t the C h a r t e r does not confer a r ight to use pr ivate p r o p e r t y as a 
forum of express ion ( M c L a c h l i n J , Committee for Cth of Can. v. Canada [1991] 
1 S C R ( C a n a d a S u p r e m e C o u r t R e p o r t s ) 139, 228) . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F A R T I C L E 10 O F T H E C O N V E N T I O N 

32. Art ic le 10 of the Conven t i on provides : 

"1. E v e r y o n e h a s t h e r i g h t to f r e e d o m o f c x p r c s s i o n . T h i s r i g h t sha l l i n c l u d e f r e e d o m 

t o ho ld o p i n i o n s a n d t o r e c e i v e a n d i m p a r t i n f o r m a t i o n a n d i d e a s w i t h o u t i n t e r f e r e n c e 

by p u b l i c a u t h o r i t y a n d r e g a r d l e s s of f r o n t i e r s . ... 

2. T h e e x e r c i s e o f t h e s e f r e e d o m s , s i nce it c a r r i e s w i t h it d u t i e s a n d r e s p o n s i b i l i t i e s , 

m a y be sub jec t to s u c h f o r m a l i t i e s , c o n d i t i o n s , r e s t r i c t i o n s o r p e n a l t i e s as a r e p r e s c r i b e d 

by l aw a n d a r e n e c e s s a r y in a d e m o c r a t i c soc i e ty , in t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , 

t e r r i t o r i a l i n t e g r i t y o r p u b l i c sa fe ty , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e 

p r o t e c t i o n of h e a l t h o r m o r a l s , for t h e p r o t e c t i o n of t h e r e p u t a t i o n o r r i g h t s o f o t h e r s , 

for p r e v e n t i n g t h e d i s c l o s u r e of i n f o r m a t i o n r e c e i v e d in c o n f i d e n c e , o r for m a i n t a i n i n g 

t h e a u t h o r i t y a n d i m p a r t i a l i t y of t h e j u d i c i a r y . " 

A. T h e p a r t i e s ' s u b m i s s i o n s 

/. The applicants 

33. T h e app l i can t s s u b m i t t e d t h a t t he S ta te was di rect ly respons ib le 
for the in t e r f e rence wi th the i r f reedom of express ion and assembly as it 
was a publ ic en t i ty tha t had buil t t he Gal le r ies on public land a n d a 
m i n i s t e r who had approved the t r ans fe r in to p r iva te ownersh ip . T h e local 
a u t h o r i t y could have r e q u i r e d t h a t the p u r c h a s e r e n t e r into a walkways 
a g r e e m e n t , which would have e x t e n d e d by-law pro tec t ion to access ways, 
bu t did not do so. 

34. T h e app l i can t s also a r g u e d t h a t t he S t a t e owed a posit ive 
obl iga t ion to secure the exerc ise of t h e i r r i gh t s wi th in the Ga l le r i es . As 
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t he in fo rma t ion and ideas which they wished to c o m m u n i c a t e w e r e of a 
poli t ical n a t u r e , the i r express ion was en t i t l ed to the g r e a t e s t level of 
p ro tec t ion . Access to t he town c e n t r e was essent ia l for t he exercise of 
those r igh t s as it was the most effective way of c o m m u n i c a t i n g the i r 
ideas to t he popu la t ion , as was shown by the fact t h a t the local a u t h o r i t y 
i tself used the Ga l le r i e s to p r o m o t e a polit ical proposa l r e g a r d i n g the 
r eo rgan i sa t i on of local g o v e r n m e n t . Yet , t he app l i can t s h a d b e e n refused 
pe rmiss ion to use t he Gal le r ies to express the i r opposi t ion to local 
g o v e r n m e n t ac t ion , showing t h a t t he p r iva te owner was not n e u t r a l in 
its decis ions as to who should be given pe rmiss ion . T h e f inding of an 
obl igat ion would impose no significant financial b u r d e n on the S t a t e as it 
was mere ly u n d e r a d u t y to pu t in p lace a legal f r amework which provided 
effective p ro tec t ion for the i r r igh t s of f reedom of express ion and peaceful 
a s sembly by ba l anc ing those r igh t s aga ins t the r igh ts of the p rope r ty 
owner , as a l r e ady exis ted in a n u m b e r of a r e a s . T h e y cons ide red t h a t no 
p rope r ba l ance h a d b e e n s t ruck as p ro t ec t i on was afforded to p rope r ty 
owners , who wielded an abso lu te d i sc re t ion as to who should have access 
to the i r land, while no r ega rd was given to individuals seek ing to exercise 
the i r individual r igh t s . 

35. T h e app l i can t s s u b m i t t e d t h a t it was for t he S t a t e to decide how to 
r e m e d y this s h o r t c o m i n g a n d t h a t any p u r p o r t e d def ini t ional p rob l ems 
and difficulties of appl ica t ion could be resolved by carefully draf ted 
legis la t ion. A def ini t ion of "quas i -pub l ic" land could be p roposed tha t 
exc luded , for e x a m p l e , t h e a t r e s . T h e y also r e fe r red to case-law from 
o t h e r ju r i sd ic t ions (in p a r t i c u l a r t he U n i t e d S ta t e s ) w h e r e concep t s of 
r ea sonab le access or l imi ta t ions on a r b i t r a r y exclusion powers of 
l andowner s w e r e be ing developed, inter alia, in the con tex t of shopp ing 
mal ls a n d univers i ty c a m p u s e s , which gave an indica t ion of how the S t a t e 
could a p p r o a c h the perce ived p r o b l e m s . 

2. The Government 

36. T h e G o v e r n m e n t s u b m i t t e d tha t a t the re levan t t ime the town 
c e n t r e was owned by a p r iva te c o m p a n y , Pos te l , and t h a t it was Poste l , in 
t he exercise of its r igh t s as p rope r ty owner , which refused the app l ican t s 
pe rmi s s ion to use t h e Ga l le r i e s for t he i r ac t iv i t ies . T h e y a r g u e d t h a t , in 
those c i r c u m s t a n c e s , the S t a t e could not be r e g a r d e d as b e a r i n g direct 
responsibi l i ty for any in t e r f e rence wi th t he app l i c an t s ' exerc ise of the i r 
r igh t s . T h e fact t h a t the land had previously been owned by the local 
a u t h o r i t y was i r re levan t . 

37. In so far as the app l i can t s c l a imed t h a t the S t a t e ' s positive 
obl iga t ion to secure the i r r igh ts was e n g a g e d , t he G o v e r n m e n t 
acknowledged tha t posit ive obl iga t ions were capab le of a r i s ing u n d e r 
Art ic les 10 a n d 11 of the Conven t i on . However , such obl iga t ions did not 
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ar i se in the p r e s e n t case , hav ing r e g a r d to a n u m b e r of fac tors . T h e 
a l leged b reach did not have a ser ious i m p a c t on t he app l i can t s , who had 
m a n y o t h e r o p p o r t u n i t i e s of exerc is ing the i r r igh t s and used t h e m to 
ob t a in t h o u s a n d s of s i g n a t u r e s on the i r pe t i t ion as a resu l t . T h e b u r d e n 
imposed on the S t a t e by the f inding of a positive obl iga t ion would also be a 
heavy one . W h e n sel l ing land , local au tho r i t i e s were not u n d e r any du ty to 
e n t e r in to walkways a g r e e m e n t s to r e n d e r access a r ea s subject to by-law 
regu la t ion . T h e S t a t e ' s abil i ty to comply wi th such an obl iga t ion by 
e n t e r i n g in to t h a t type of a g r e e m e n t w h e n sel l ing S ta t e -owned land 
would d e p e n d en t i re ly on o b t a i n i n g the coopera t ion of the pr iva te -sec tor 
p u r c h a s e r , who migh t r easonab ly not w a n t to allow any form of canvass ing 
on his land and migh t feel t h a t c u s t o m e r s of c o m m e r c i a l services would be 
d e t e r r e d by the p re sence of polit ical canvasse r s , re l igious act ivis ts , a n i m a l 
r igh t s c a m p a i g n e r s , e tc . 

38 . F u r t h e r m o r e , a fair ba lance had been s t ruck b e t w e e n the 
c o m p e t i n g in t e re s t s in th is case . T h e app l i can t s , in the G o v e r n m e n t ' s 
view only looked a t one side of the ba l anc ing exerc ise , w h e r e a s l e g i t i m a t e 
object ions could be ra i sed by p r o p e r t y owners if they were r e q u i r e d to 
al low people t o exerc i se t he i r f r eedom of express ion o r a s sembly on 
the i r land, w h e n m e a n s of exerc is ing those r igh t s were widely avai lable 
on genu ine ly publ ic land a n d in t he med ia . As t he facts of this case 
i l lus t r a t ed , the app l i can t s could canvass suppor t in public p laces , on t h e 
s t r e e t s , in s q u a r e s a n d on c o m m o n land, they could canvass from door to 
door or by post , a n d they could wr i te l e t t e r s to t he newspape r s or speak on 
rad io and television. T h e G o v e r n m e n t a r g u e d t h a t it was not for t h e C o u r t 
to prescr ibe the necessa ry c o n t e n t of d o m e s t i c law by impos ing some ill-
def ined concept of "quas i -pub l ic" land to which a tes t of r ea sonab le access 
should be appl ied . T h a t no p r o b l e m s a rose from the ba lance s t ruck in this 
case was shown by the fact t h a t no ser ious con t roversy h a d a r i sen to d a t e . 
T h e cases from the U n i t e d S t a t e s a n d C a n a d a re fe r red to by t h e 
app l i can t s w e r e not r e l evan t , as they dea l t wi th different legal provis ions 
a n d different fac tual s i tua t ions and , in any event , did not show any 
p r e d o m i n a n t t r e n d in r e q u i r i n g special r e g i m e s to a t t a c h to "quas i -
pub l ic" land . 

B. T h e C o u r t ' s a s s e s s m e n t 

1. General principles 

39. T h e C o u r t r e i t e r a t e s the key i m p o r t a n c e of f reedom of express ion 
as one of the p recond i t i ons for a funct ioning democracy . G e n u i n e , 
effective exercise of th is f reedom does not d e p e n d mere ly on the S t a t e ' s 
d u t y not to in te r fe re , bu t m a y r e q u i r e posit ive m e a s u r e s of p ro t ec t ion , 
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even in t he sphe re of r e l a t ions be tween individuals (see Ozgi i r G u n d e m 
v. Turkey, no . 23144/93, §§ 42-46, E C H R 2000-III , w h e r e t he T u r k i s h S t a t e 
was found to be u n d e r a posit ive obl iga t ion to t ake inves t iga t ive and 
pro tec t ive m e a s u r e s w h e r e t he p r o - P K K n e w s p a p e r a n d its j ou rna l i s t s 
and staff had been the v ic t ims of a c a m p a i g n of violence a n d in t imida­
tion; see also Fuentes Bobo v. Spain, no. 39293/98, § 38, 29 F e b r u a r y 2000, 
c o n c e r n i n g t h e ob l iga t ion on the S t a t e t o p ro t ec t f reedom of express ion in 
the e m p l o y m e n t c o n t e x t ) . 

40. In d e t e r m i n i n g w h e t h e r or not a positive obl iga t ion exis ts , r ega rd 
m u s t be had to the fair ba lance t h a t has to be s t ruck b e t w e e n the g e n e r a l 
i n t e re s t of the c o m m u n i t y a n d the i n t e r e s t s of t h e individual , t he search 
for which is i n h e r e n t t h r o u g h o u t t he Conven t i on . T h e scope of this 
obl iga t ion will inevi tably vary, hav ing r e g a r d to t he diversi ty of s i tua t ions 
o b t a i n i n g in C o n t r a c t i n g S t a t e s a n d the choices which m u s t be m a d e in 
t e r m s of pr ior i t ies a n d resources . Nor m u s t such a n obl iga t ion be 
i n t e r p r e t e d in such a way as to impose a n imposs ib le or d i s p r o p o r t i o n a t e 
b u r d e n on the a u t h o r i t i e s (see, inter alia, Rees v. the United Kingdom, 
j u d g m e n t of 17 O c t o b e r 1986, Ser ies A no. 106, p . 15, § 37, a n d Osman 
v. the United Kingdom, j u d g m e n t of 28 O c t o b e r 1998, Reports of Judgments 
and Decisions 1998-VIII, pp . 3159-60, § 116). 

2. Application in the present case 

4 1 . T h e app l i can t s were s topped from se t t i ng up a s t a n d and 
d i s t r i b u t i n g leaflets in the Ga l l e r i e s by Pos te l , the p r iva te c o m p a n y which 
owned the shopp ing c e n t r e . T h e C o u r t docs not find t h a t t he au tho r i t i e s 
b e a r any di rec t responsibi l i ty for this res t r ic t ion on the app l i can t s ' 
f reedom of express ion . It is not p e r s u a d e d tha t any e l e m e n t of S t a t e 
responsibi l i ty can be de r ived f rom t h e fact t h a t a publ ic d e v e l o p m e n t 
co rpora t ion t r ans f e r r ed t he p rope r ty to Postel or t h a t this was done with 
min i s t e r i a l pe rmiss ion . T h e issue to be d e t e r m i n e d is w h e t h e r the 
r e s p o n d e n t S t a t e has failed in any posit ive obl iga t ion to p ro tec t the 
exercise of the a p p l i c a n t s ' A r t i c l e 10 r igh t s from in t e r f e r ence by o t h e r s -
in this case , t he owner of t he Ga l l e r i e s . 

42. T h e n a t u r e of t he Conven t i on r ight at s t ake is a n i m p o r t a n t 
cons ide ra t ion . 

43 . T h e C o u r t no tes t h a t t he app l i can t s wished to d r a w the a t t e n t i o n 
of t h e i r fellow ci t izens to t he i r oppos i t ion to t he p lans of t h e local au tho r i t y 
to develop a playing field and thus to depr ive the i r ch i ld ren of g r e e n a r ea s 
to play in. Th i s was a topic of publ ic i n t e r e s t a n d c o n t r i b u t e d to d e b a t e 
abou t t h e exercise of local g o v e r n m e n t powers . However , whi le f reedom 
of express ion is a n i m p o r t a n t r i gh t , it is not u n l i m i t e d . N o r is it t h e only 
C o n v e n t i o n r ight a t s t ake . R e g a r d m u s t also be had to the p rope r ty r ights 
of t he owner of the s h o p p i n g c e n t r e u n d e r Art ic le 1 of Protocol No . 1. 
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44. T h e C o u r t has no ted the app l i c an t s ' a r g u m e n t s and the re fe rences 
to t he U n i t e d S t a t e s cases , which d r aw a t t e n t i o n to the way in which 
shopp ing c e n t r e s , a l t h o u g h the i r pu rpose is p r imar i ly t he pursu i t of 
p r iva te c o m m e r c i a l i n t e r e s t s , a r e des igned increas ingly to serve as 
g a t h e r i n g places a n d even t s c e n t r e s , wi th mul t ip le act ivi t ies c o n c e n t r a t e d 
wi th in the i r bounda r i e s . F r e q u e n t l y , individuals a r e not mere ly invited to 
shop but e n c o u r a g e d to l inger a n d pa r t i c ipa t e in a wide r a n g e of act ivi t ies -
from e n t e r t a i n m e n t to c o m m u n i t y , educa t iona l a n d cha r i t ab l e even ts . 
Such shopp ing cen t r e s m a y a s s u m e the cha rac te r i s t i c s of t he t r ad i t iona l 
town c e n t r e a n d indeed, in this case , the Gal le r ies is label led on m a p s as 
t he town c e n t r e and e i t he r con t a in s , or is close to , publ ic services and 
facilities. As a resu l t , t h e app l i can t s a r g u e d t h a t t he s h o p p i n g c e n t r e 
m u s t be r e g a r d e d as a "quas i -pub l i c" space in which individuals can claim 
the r ight to exerc ise f reedom of express ion in a r e a s o n a b l e m a n n e r . 

45. T h e G o v e r n m e n t have d i spu ted the usefulness or cohe rence 
of employ ing def in i t ions of "quas i -pub l i c" spaces a n d po in ted to t he 
difficulties which would ensue if p laces open to the publ ic , such as 
t h e a t r e s or m u s e u m s , were r e q u i r e d to allow free access for purposes 
o t h e r t h a n the cu l t u r a l act ivi t ies they offered. 

46. T h e C o u r t would observe t h a t , a l t h o u g h the cases from the U n i t e d 
S t a t e s in pa r t i cu l a r i l lus t ra te an i n t e r e s t i n g t r e n d in a c c o m m o d a t i n g 
f reedom of express ion to pr ivate ly owned p rope r ty open to the publ ic , the 
S u p r e m e C o u r t has re f ra ined from hold ing t h a t t h e r e is a federal 
cons t i t u t iona l r ight of free speech in a pr ivate ly owned shopp ing mall . 
A u t h o r i t i e s from the individual S t a t e s show a va r i e ty of a p p r o a c h e s to 
t he publ ic- and pr iva te - law issues t h a t have a r i sen in widely differing 
factual s i tua t ions . It c anno t be said t h a t t h e r e is as yet any e m e r g i n g 
consensus tha t could assist the C o u r t in its e x a m i n a t i o n in this case 
c o n c e r n i n g Ar t ic le 10 of t he Conven t ion . 

47. T h a t provision, n o t w i t h s t a n d i n g the acknowledged i m p o r t a n c e of 
f reedom of express ion , does not bes tow any f reedom of forum for the 
exerc ise of t ha t r igh t . Whi le it is t r u e tha t d e m o g r a p h i c , social, economic 
a n d technologica l d e v e l o p m e n t s a r e c h a n g i n g the ways in which people 
move a r o u n d a n d c o m e in to con tac t wi th each o t h e r , t h e C o u r t is not 
p e r s u a d e d tha t th is r e q u i r e s the a u t o m a t i c c rea t ion of r igh ts of en t ry to 
p r iva te p roper ty , or even, necessar i ly , to all publicly owned p rope r ty 
( g o v e r n m e n t offices and min i s t r i e s , for i n s t ance ) . W h e r e , however , t he 
bar on access to p r o p e r t y has t he effect of p r e v e n t i n g any effective 
exerc ise of f reedom of express ion or it can be said t h a t the essence of t he 
r ight has been des t royed , t he C o u r t would not exc lude tha t a positive 
obl iga t ion could ar i se for the S t a t e to p ro tec t t h e en joymen t of the 
Conven t i on r igh ts by r e g u l a t i n g p rope r ty r igh t s . A co rpo ra t e town w h e r e 
t he en t i r e munic ipa l i ty is cont ro l led by a pr iva te body migh t be an 
e x a m p l e (see Marsh v. Alabama, c i ted a t p a r a g r a p h 26 above) . 
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48. In the p r e s e n t case , t he res t r i c t ion on t h e a p p l i c a n t s ' abi l i ty to 
c o m m u n i c a t e t he i r views was l imi ted to the e n t r a n c e a r e a s and 
passageways of t he Ga l le r i es . It did not p reven t t h e m from ob ta in ing 
individual pe rmiss ion from bus inesses wi th in the Ga l le r i e s ( the m a n a g e r 
of a h y p e r m a r k e t g r a n t e d pe rmiss ion for a s t and wi th in his s tore on one 
occasion) or from d i s t r i b u t i n g the i r leaflets on the publ ic access p a t h s into 
t h e a r e a . It a lso r e m a i n e d open to t h e m to c a m p a i g n in t he old town 
c e n t r e and to employ a l t e rna t i ve m e a n s , such as cal l ing door- to-door or 
seek ing exposure in the local p ress , radio and television. T h e app l ican t s 
d id not deny t h a t these o t h e r m e t h o d s were avai lable to t h e m . T h e i r 
a r g u m e n t , essent ia l ly , was t h a t t he eas ies t and mos t effective m e t h o d 
of r e a c h i n g people was to use the Ga l le r i e s , as shown by the local 
au tho r i t y ' s own in fo rmat ion c a m p a i g n (see p a r a g r a p h 21 above) . T h e 
C o u r t does not consider , however , t h a t the app l i can t s can c la im t h a t they 
w e r e , as a resu l t of the refusal of the pr iva te company , Pos tc l , effectively 
p r e v e n t e d from c o m m u n i c a t i n g the i r views to the i r fellow c i t izens . Some 
3,200 people s u b m i t t e d l e t t e r s in s u p p o r t . W h e t h e r more would have done 
so if t he s t and had r e m a i n e d in the Gal le r ies is specu la t ion which is 
insufficient to suppor t an a r g u m e n t tha t the app l i can t s were unab le 
o the rwise to exercise the i r f r eedom of express ion in a mean ing fu l m a n n e r . 

49. Ba lanc ing the r igh t s in issue a n d having r e g a r d to t he n a t u r e 
a n d scope of t h e res t r i c t ion in this case , t he C o u r t does not find tha t 
t he r e s p o n d e n t S t a t e failed in any positive obl iga t ion to p ro tec t t he 
app l i c an t s ' f reedom of express ion . 

50. C o n s e q u e n t l y , t h e r e has been no violat ion of Ar t ic le 10 of t he 
Conven t i on . 

II. ALLEGED V I O L A T I O N O F A R T I C L E 11 O F T H E C O N V E N T I O N 

5 1 . T h e re levant pa r t s of Art ic le 11 of t he Conven t i on provide: 

" 1 . E v e r y o n e h a s t h e r i g h t to f r e e d o m of p e a c e f u l a s s e m b l y a n d t o f r e e d o m of 

a s s o c i a t i o n w i t h o t h e r s ... 

2. N o r e s t r i c t i o n s s h a l l be p l a c e d on t h e e x e r c i s e of t h e s e r i g h t s o t h e r t h a n such a s 

a r e p r e s c r i b e d by law a n d a r e n e c e s s a r y in a d e m o c r a t i c soc i e ty in t h e i n t e r e s t s o f 

n a t i o n a l s e c u r i t y o r p u b l i c s a f e t y , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e 

p r o t e c t i o n of h e a l t h o r m o r a l s o r for t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of 

o t h e r s . T h i s A r t i c l e sha l l no t p r e v e n t t h e i m p o s i t i o n of lawful r e s t r i c t i o n s on t h e 

e x e r c i s e of t h e s e r i g h t s by m e m b e r s of t h e a r m e d fo rces , of t h e po l ice o r of t h e 

a d m i n i s t r a t i o n of t h e S t a t e . " 

52. T h e C o u r t finds t h a t largely ident ical cons ide ra t ions ar i se u n d e r 
th is provis ion as were e x a m i n e d above u n d e r Ar t ic le 10 of t h e 
Conven t ion . For t he s a m e reasons , it also finds no fai lure to p ro t ec t t he 
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a p p l i c a n t s ' f r eedom of a s sembly and , accordingly, no violat ion of Art ic le 11 
of the Conven t ion . 

III. A L L E G E D V I O L A T I O N O F A R T I C L E 13 O F T H E C O N V E N T I O N 

53. Art ic le 13 of the Conven t i on provides : 

" E v e r y o n e w h o s e r i g h t s anct f r e e d o m s a s s e t f o r t h in [ t h e ] C o n v e n t i o n a r e v i o l a t e d 

sha l l h a v e a n effect ive r e m e d y b e f o r e a n a t i o n a l a u t h o r i t y n o t w i t h s t a n d i n g t h a t t h e 

v i o l a t i o n h a s b e e n c o m m i t t e d by p e r s o n s a c t i n g in a n official c a p a c i t y . " 

54. T h e app l i can t s s u b m i t t e d tha t they h a d no r e m e d y for the i r 
c o m p l a i n t s , which disclosed a r g u a b l e c la ims of v iola t ions of provisions of 
t h e Conven t i on . D o m e s t i c law provided at t ha t t i m e no r e m e d y to tes t 
w h e t h e r any in te r fe rence wi th t he i r r igh t s was unlawful . T h e case- law of 
t h e Engl i sh cou r t s ind ica ted t h a t t he owner of a s h o p p i n g c e n t r e could give 
a bad reason , or no reason at all, for the exclusion of individuals from its 
l and . No jud ic ia l review would lie aga ins t the decis ion of such a pr iva te 
en t i ty . 

55 . T h e G o v e r n m e n t accep ted t h a t , if c o n t r a r y to the i r a r g u m e n t s , the 
S t a t e ' s posit ive obl iga t ions w e r e e n g a g e d a n d t h e r e was a n unjust i f ied 
in t e r f e rence u n d e r Art ic les 10 or 11 of the Conven t ion , t h e r e was no 
r e m e d y avai lable to the app l i can t s in d o m e s t i c law. 

56. T h e case- law of t he Conven t i on ins t i tu t ions ind ica tes , however , 
t h a t Art ic le 13 c a n n o t be i n t e r p r e t e d as r e q u i r i n g a r e m e d y aga ins t the 
s t a t e of d o m e s t i c law, as o the rwi se t h e C o u r t would be impos ing on 
C o n t r a c t i n g S t a t e s a r e q u i r e m e n t to i nco rpo ra t e t he C o n v e n t i o n (see 

James and Others v. the United Kingdom, j u d g m e n t of 21 F e b r u a r y 1986, 
Ser ies A no. 98, p . 47, § 85) . In so far, t he re fo re , as no r e m e d y exis ted in 
d o m e s t i c law pr ior to 2 O c t o b e r 2000 w h e n the H u m a n Righ t s Act 1998 
took effect, the a p p l i c a n t s ' c o m p l a i n t s fall foul of this p r inc ip le . Following 
t h a t d a t e , it would have been possible for t he app l i can t s to raise the i r 
c o m p l a i n t s before t he d o m e s t i c cou r t s , which would have had a r a n g e of 
possible r ed res s avai lable to t h e m . 

57. In these c i r c u m s t a n c e s , t he C o u r t finds no b r e a c h of Art ic le 13 of 
t he Conven t i on in the p re sen t case . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by six votes to one t h a t t h e r e h a s been no violat ion of Art ic le 10 of 
t he Conven t ion ; 

2. Holds by six votes to one t h a t t h e r e has been no violat ion of Art ic le 11 of 
t he Conven t ion ; 
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3. Holds u n a n i m o u s l y t h a t t h e r e has b e e n no viola t ion of Art ic le 13 of the 
Conven t ion . 

D o n e in Engl i sh , a n d notified in wr i t ing on 6 M a y 2003, p u r s u a n t to 
Rule 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

Michae l O ' B O Y L E M a t t i PELLONPAÄ 

R e g i s t r a r P r e s i d e n t 

In acco rdance wi th Art ic le 45 § 2 of t h e C o n v e n t i o n a n d Rule 74 § 2 of 
t he Rules of C o u r t , t h e pa r t ly d i s sen t ing opinion of M r M a r u s t e is a n n e x e d 
to this j u d g m e n t . 

M.P. 
M . O ' B . 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E M A R U S T E 

T o my reg re t I a m unab le to s h a r e t he Finding of the major i ty of the 
C h a m b e r t h a t t he a p p l i c a n t s ' r ights u n d e r Art ic les 10 and 11 of the 
C o n v e n t i o n w e r e not infr inged. In my view, the p rope r ty r igh t s of t h e 
owners of t he shopp ing mall we re unnecessa r i ly given pr ior i ty over t he 
app l i c an t s ' f reedom of express ion and assembly . 

T h e case ra ises the i m p o r t a n t issue of t he S t a t e ' s positive obl iga t ions in 
a m o d e r n l iberal society w h e r e m a n y t rad i t iona l ly S t a t e -owned services 
like post , t r a n s p o r t , energy, h e a l t h a n d c o m m u n i t y services a n d o t h e r s 
have b e e n or could be pr iva t i sed . In this s i tua t ion , should pr iva te o w n e r s ' 
p rope r ty r igh ts prevai l over o t h e r r igh ts or does the S t a t e still have some 
responsibi l i ty to secure the p rope r ba l ance b e t w e e n pr iva te a n d public 
in te res t s? 

T h e new town c e n t r e was p l anned and built or iginal ly by a body set u p 
by t he g o v e r n m e n t (see p a r a g r a p h 1 1 of the j u d g m e n t ) . At a l a t e r s t age 
the shopp ing c e n t r e was pr iva t i sed . T h e a r e a was huge , wi th m a n y shops 
and h y p e r m a r k e t s , a n d also included car pa rks and walkways. Because of 
its c en t r a l n a t u r e , several i m p o r t a n t public services like the public l ibrary, 
t h e social services office, t he h e a l t h c e n t r e a n d even t h e police s t a t i o n 
were also located in or n e a r to t he c e n t r e . T h r o u g h specific ac t ions a n d 
decis ions , the public au tho r i t i e s a n d public money were involved and 
t h e r e was a n act ive p r e s e n c e of publ ic agencies in t he vicinity. T h a t 
m e a n s t h a t t he publ ic a u t h o r i t i e s also bore some responsibi l i ty for 
decisions about the n a t u r e of t he a r e a a n d access to a n d use of it. 

T h e r e is no doub t tha t the a r e a in its funct ional n a t u r e a n d essence is a 
forum publicum or "quas i -pub l ic" space , as a r g u e d by the app l i can t s and 
clearly recognised also by the C h a m b e r (see p a r a g r a p h 44 of t he j u d g ­
m e n t ) . T h e place as such is not s o m e t h i n g which has be longed to t he 
owners for ages . Th i s was a new c rea t i on w h e r e public i n t e r e s t s and 
money w e r e and still a re involved. T h a t is why the s i tua t ion is clearly 
d i s t ingu i shab le from the "my h o m e is my c a s t l e " type of s i tua t ion . 

A l though t he app l i can t s were not c o m p l a i n i n g abou t u n e q u a l t r e a t ­
m e n t , it is ev ident t h a t t h e y had jus t i f i ed expec t a t i ons of be ing able to 
use t he a r e a as a publ ic g a t h e r i n g a r e a a n d to have access to t he public 
a n d its services on an equa l footing wi th o t h e r g roups , inc luding local 
g o v e r n m e n t (see p a r a g r a p h s 20 a n d 34 of t h e j u d g m e n t ) w h o h a d used 
the place for s imi la r purposes wi thou t any res t r i c t ions . 

T h e app l i can t s sought access to the public to discuss wi th t h e m a topic 
of a publ ic , not p r iva te , n a t u r e and to c o n t r i b u t e to the d e b a t e ab o u t the 
exercise of local g o v e r n m e n t powers - in o t h e r words , for en t i re ly lawful 
pu rposes . T h e y ac ted as o t h e r s did, w i thou t d i s t u r b i n g the public peace or 
in te r fe r ing with bus iness by o t h e r u n a c c e p t a b l e or d is rupt ive m e t h o d s . 
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In t he se c i r c u m s t a n c e s , it is ha rd to ag r ee wi th t h e C h a m b e r ' s f inding 
tha t the a u t h o r i t i e s b e a r no direct responsibi l i ty for the res t r i c t ions 
app l ied to t h e app l i can t s . In a s tr ict a n d formal sense t h a t is t r u e . B u t it 
does not m e a n tha t t h e r e were no indi rec t responsibi l i t ies . It c a n n o t be the 
case t h a t t h r o u g h pr iva t i sa t ion t he publ ic a u t h o r i t i e s can divest t h e m ­
selves of all responsibi l i ty to p ro tec t r igh t s and f reedoms o t h e r t h a n 
p r o p e r t y r igh t s . T h e y still b e a r responsibi l i ty for dec id ing how t h e fo rum 
c r e a t e d by t h e m is to be used and for e n s u r i n g t h a t publ ic i n t e re s t s and 
individuals ' r igh t s a r e r e spec t ed . It is in t h e publ ic i n t e r e s t to p e r m i t 
r ea sonab le exercise of individual r igh ts a n d f reedoms , inc luding the 
f reedoms of speech a n d a s sembly on the p r o p e r t y of a pr iva te ly owned 
shopp ing c e n t r e , and not to m a k e some public services and ins t i tu t ions 
inaccessible to the publ ic a n d p a r t i c i p a n t s in d e m o n s t r a t i o n s . T h e C o u r t 
has cons is ten t ly held t h a t , if t h e r e is a conflict be tween r igh t s and 
f reedoms, t he f reedom of express ion t a k e s p r e c e d e n c e . But in th i s case it 
a p p e a r s to be the o t h e r way round - p rope r ty r igh ts preva i led over 
f reedom of speech . 

Of course , it would clearly be too fa r - reach ing to say tha t no l imi ta t ions 
can be pu t on t h e exercise of r i gh t s a n d f reedoms on pr iva te land or 
p r emi se s . T h e y should be exerc ised in a m a n n e r cons i s ten t wi th respec t 
for o w n e r s ' r i gh t s too . And t h a t is exact ly w h a t t he C h a m b e r did not t ake 
in to accoun t in this case . T h e public au tho r i t i e s did not ca r ry out a 
ba l anc ing exerc i se a n d did not r e g u l a t e how the pr ivate ly owned forum 
publicum was to be used in the publ ic i n t e r e s t . T h e old t r ad i t iona l rule 
t h a t t h e p r iva te owner has a n u n f e t t e r e d r ight to eject people from his 
land a n d p r e m i s e s wi thou t giving any just i f icat ion and wi thou t any tes t of 
r e a s o n a b l e n e s s be ing appl ied is no longer fully a d a p t e d to c o n t e m p o r a r y 
condi t ions and society. C o n s e q u e n t l y , the S t a t e failed to d i scha rge its 
positive obl iga t ions u n d e r Ar t ic les 10 a n d 11. 





A P P L E B Y E T A U T R E S c. R O Y A U M E - U N I 

(Requête ri 44306/98) 

Q U A T R I È M E S E C T I O N 

A R R Ê T D U 6 MAI 2 0 0 3 1 

1. T r a d u c t i o n ; o r i g i n a l a n g l a i s . 
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S O M M A I R E 1 

Refus d'autoriser le recueil de signatures pour une pétition dans un centre 
commercial privé 

Article 10 

Liberie d'expression - Refus d'autoriser le recueil de signatures pour une pétition dans un centre 
commercial privé - Pas de responsabilité directe de ! 'Elal - Obligations positives - Restrictions 
à la liberté d'expression - Conflit entre différents droits protégés par la Convention - Aucun 
consensus se dégageant de la jurisprudence des Etats-Unis et du. Canada - Eventuelle 
obligation positive de réglementer le droit de propriété lorsque l'exercice effectif de la liberté 
d'expression est entravé - Possibilité pour les requérants de communiquer leurs opinions par 
d'autres modes 

Les requérants sont trois particuliers et une association de défense de 
l'environnement créée par eux pour faire campagne contre un projet de 
construction sur un terrain de jeux à proximité du centre-ville. La première 
requérante installa des stands à l 'entrée du centre commercial des Galeries, 
édifié par une entreprise publique d'exploitation pour tenir lieu de nouveau 
centre-ville, puis vendu à une société privée. Des agents de sécurité l'ayant 
empêchée de continuer à recueillir des signatures pour une pétition, l'intéressée 
dut retirer les stands. Le directeur de l'un des hypermarchés du centre l'autorisa à 
en installer à l 'intérieur de son magasin pour recueillir des signatures. Toutefois, 
le directeur du centre commercial proprement dit refusa d'accorder l'autorisation 
d'installer un stand dans le centre et dans les parkings avoisinants ; il invoqua la 
politique de stricte neutralité à l'égard des questions politiques et religieuses 
adoptée par le propriétaire du centre. Les requérants s'efforcèrent encore de 
toucher le public en installant des stands sur les allées publiques et dans l'ancien 
centre-ville. 

1. Article 10: les autorités n'ont aucune responsabilité directe dans les restric­
tions à la liberté d'expression des requérants. La Cour n'est pas convaincue 
qu'une responsabilité quelconque de l'Etat puisse découler du fait qu'une 
entreprise publique d'exploitation ait cédé la propriété du centre ou du fait que 
ce transfert ait été autorisé par le ministre. La Cour doit donc statuer sur la 
question de savoir si l'Etat défendeur a respecté ou non une éventuelle obligation 
positive de protéger les intéressés d'une ingérence, par le propriétaire, dans 
l'exercice de leurs droits. Les requérants voulaient attirer l 'attention sur un sujet 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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d'intérêt général. Cependant, la liberté d'expression n'est pas illimitée: il faut 
également tenir compte d'autres droits protégés par la Convention, en l'occur­
rence les droits du propriétaire. S'agissant de la jurisprudence des Etats-Unis et 
du Canada citée par les requérants, on ne peut pour l'instant dire qu'il se dégage 
un consensus qui pourrait assister la Cour dans son examen de l'application de 
l'article 10 - disposition qui ne donne pas la liberté de choisir un forum. La Cour 
n'est pas persuadée que la modification des moyens de déplacement et de 
communication dont disposent les individus exige automatiquement la création 
d'un droit de pénétrer dans des propriétés privées. Toutefois, lorsque l'inter­
diction d'accéder à une propriété a pour effet d'empêcher tout exercice effectif 
de la liberté d'expression ou lorsque la substance même de ce droit s'en trouve 
anéantie, la Cour n'exclut pas que l'Etat puisse avoir l'obligation positive de 
réglementer le droit de propriété. En l'espèce, néanmoins, la restriction imposée 
à la possibilité pour les requérants de communiquer leurs opinions se limitait aux 
entrées et voies de passage du centre commercial. Elle n'empêchait pas les 
intéressés d'obtenir une autorisation individuelle de la part des commerces se 
trouvant dans l'enceinte des Galeries ni de distribuer des tracts sur les voies 
publiques d'accès au secteur. Il était également loisible aux requérants de faire 
campagne dans l'ancien centre-ville et d'avoir recours à d'autres modes de 
communication, comme le portc-à-porte ou les médias. Par conséquent, les 
intéressés ne peuvent soutenir qu'on les a effectivement empêchés de commu­
niquer leur point de vue à leurs concitoyens. Mettant en balance les droits enjeu, 
la Cour conclut que l'Etat défendeur n'a pas failli à une obligation positive de 
protéger la liberté d'expression des requérants. 
Conclusion : non-violation (six voix contre une). 

2. Article 11 : des considérations très proches valent pour cette disposition. 
Conclusion : non-violation (six voix contre une). 
3. Article 13: étant donné qu'aucun recours n'existait avant l'entrée en vigueur, 
en octobre 2000, de la loi sur les droits de l 'homme, l'article 13 ne saurait être 
interprété comme exigeant un recours contre l'état du droit interne. Après cette 
date, les intéressés auraient pu faire valoir leurs griefs devant les juridictions 
internes. 

Conclusion : non-violation (unanimité). 

Jurisprudence citée par la Cour 

James et autres c. Royaume-Uni, arrêt du 21 février 1986, série A n" 98 
Rees c. Royaume-Uni, arrêt du 17 octobre 1986, série A n" 106 
Osman c. Royaume-Uni, arrêt du 28 octobre 1998, Recueil des arrêts et décisions 1998-VIII 
Fuentes Bobo c. Espagne, n° 39293/98, 29 février 2000 
Ôzgur Giindem c. Turquie, n° 23144/93, CEDH 2000-III 
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En l 'af fa ire A p p l e b y e t a u t r e s c. R o y a u m e - U n i , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sect ion) , 

s i égean t en u n e c h a m b r e composée de : 

M . M . YELLONPÀÀ, président, 

Sir Nicolas BRATZA, 

M M C S E. PALM, 

V . STRÂZNTCKÂ, 

M M . R. M A R U S T E , 

S. PAVLOVSCHI, 

L. GARLICKÎ, juges, 

et de M . M . O ' B O Y L E , greffier de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil le 8 avril 2003 , 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n" 44306/98) d i r igée 

con t r e le R o y a u m e - U n i de G r a n d e - B r e t a g n e et d ' I r l ande du Nord et dont 

t rois r e s so r t i s san t s de cet E t a t , M""' Ei leen Appleby, M"1'' P a m e l a Beresford 

et M. R o b e r t A lphonsus , ainsi q u ' u n e associa t ion de défense de l 'environ­

n e m e n t , W a s h i n g t o n Firs t F o r u m («les r e q u é r a n t s » ) , ava ien t saisi la 

C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 

1 e r s e p t e m b r e 1998 en v e r t u de l 'ancien ar t ic le 25 de la C o n v e n t i o n de 

s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la 

C o n v e n t i o n » ) . 

2. Les r e q u é r a n t s , qu i on t é té admis a u bénéfice de l 'ass is tance 

judic ia i re , sont r e p r é s e n t é s p a r M e J . Welch , avocat chez Liber ty , à 

L o n d r e s . Le g o u v e r n e m e n t b r i t a n n i q u e («le G o u v e r n e m e n t » ) est r ep ré ­

sen te par son a g e n t , M. C. W h o m e r s l e y . 

3. Les r e q u é r a n t s a l l égua i en t qu ' i l l eur avai t é té in t e rd i t de se réun i r 

au centre-vi l le , un c e n t r e c o m m e r c i a l pr ivé , pour c o m m u n i q u e r des 

in fo rma t ions et des idées sur des proje ts d ' u r b a n i s m e locaux. Ils 

invoqua ien t les ar t ic les 10, 11 et 13 de la Conven t ion . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1 e r n o v e m b r e 1998, da t e 

d ' e n t r é e en v igueur du Pro tocole n" 11 à la Conven t i on (ar t ic le 5 § 2 

dudi t P ro toco le ) . 

5. Elle a é té a t t r i b u é e à la d e u x i è m e sect ion de la C o u r (ar t ic le 52 § 1 

du r è g l e m e n t ) . 

6. Le 1" n o v e m b r e 2001 , la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e est ainsi 

échue à la q u a t r i è m e sect ion, telle q u e r e m a n i é e (ar t ic le 52 § 1 du 

r è g l e m e n t ) . Au sein de celle-ci a a lors é t é c o n s t i t u é e , c o n f o r m é m e n t à 
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l 'ar t icle 26 § 1 du r è g l e m e n t , la c h a m b r e c h a r g é e d ' e x a m i n e r l 'affaire 

(ar t ic le 27 § 1 de la C o n v e n t i o n ) . 

7. U n e aud ience consacrée à la recevabi l i té et au fond de l 'affaire s 'est 

dé rou lée en publ ic au Pala is des Droi t s de l ' H o m m e , à S t r a s b o u r g , le 

15 oc tobre 2002 (ar t ic le 54 § 3 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 

M M . C. W H O M E R S L E Y , agent, 

M M E Appleby et M " " ' Beresford, r e q u é r a n t e s , é t a i e n t é g a l e m e n t 

p r é s e n t e s . 

La C o u r a e n t e n d u en leurs déc l a ra t ions M . C r o w et M . Singh. 

8. P a r une décision d u 12 n o v e m b r e 2002, la c h a m b r e a déc la ré la 

r e q u ê t e recevable . 

9. Les r e q u é r a n t s ont p r é s e n t é des observa t ions sur la sa t is fact ion 

équ i t ab l e , auxque l l e s le G o u v e r n e m e n t a r é p o n d u . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

10. Les t rois p r e m i e r s r e q u é r a n t s sont nés r e s p e c t i v e m e n t en 1952, 

1966 et 1947 et r és iden t à W a s h i n g t o n (Tyne and W e a r ) , où est 

é g a l e m e n t basée la q u a t r i è m e r e q u é r a n t e , une associa t ion de défense de 

l ' e n v i r o n n e m e n t c réée pa r eux . 

11. Le nouveau centre-vi l le de W a s h i n g t o n est connu sous le nom de 

Gal le r ies (ci-après «les Ga l e r i e s» ) et se t rouve d a n s un s e c t e u r qui 

a p p a r t i e n t d é s o r m a i s à Poste l P r o p e r t i e s L imi t ed ( « P o s t e l » ) , u n e société 

pr ivée . C e c e n t r e fut à l 'or igine édifié pa r la W a s h i n g t o n D e v e l o p m e n t 

C o r p o r a t i o n (« la C o r p o r a t i o n » ) , o r g a n i s m e ins t i tué en appl ica t ion d ' u n e 

loi pa r le g o u v e r n e m e n t b r i t a n n i q u e en vue de la cons t ruc t ion du 

« n o u v e a u » c e n t r e . Celui-ci fut vendu à Poste l le 30 d é c e m b r e 1987. 

12. Les Ga le r i e s , qui é t a i en t la p r o p r i é t é de Postel à l ' époque des faits, 

c o m p r e n a i e n t un c e n t r e c o m m e r c i a l (avec deux h y p e r m a r c h é s et deux 

J . C R O W , 

M " 1 " J.-A. MACKENZIE , 

conseil, 

conseillère ; 

- pour les requérants 

M M . R. S INGH OC, 

A. SHARLAND, 

M " " J . SAWYER, 

conseils, 

conseillère. 
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g r a n d s m a g a s i n s ) , les p a r k i n g s e n v i r o n n a n t s offrant envi ron 3 000 places 

de s t a t i o n n e m e n t ainsi q u e des a l lées p i é tonn i è r e s . O n t rouva i t auss i des 

services publics à p r o x i m i t é . P a r c o n t r e , le cen t r e d ' o r i e n t a t i o n profession­

nel le et la b ib l io thèque mun ic ipa le a p p a r t e n a i e n t à la c o m m u n e , les 

b u r e a u x des services sociaux et le c e n t r e médica l é t a i en t loués à celle-ci 

par le m in i s t r e , et le c o m m i s s a r i a t é ta i t la p rop r i é t é de la d i rec t ion de la 

police de N o r t h u m b r i e . U n b u r e a u de pos te et les b u r e a u x du service du 

l o g e m e n t , loués à la c o m m u n e p a r Pos te l , se t rouva i en t d a n s les Ga le r i e s . 

13. Ve r s s e p t e m b r e 1997, le conseil munic ipa l dé l ivra au Ci ty of 

S u n d e r l a n d Col lege un cert i f icat d ' u r b a n i s m e pour l 'édification de 

b â t i m e n t s sur u n e p a r t i e du p a r c P r incesse -Anne à W a s h i n g t o n , connue 

sous le nom d 'Arène . L ' A r è n e est la seule aire de j e u x d a n s le vois inage 

du c e n t r e de W a s h i n g t o n qu i soit accessible aux h a b i t a n t s de l ' endroi t . 

Les trois p r e m i e r s r e q u é r a n t s , ainsi que d ' a u t r e s r é s iden t s concernés , 

fondèrent l 'associat ion qui est la q u a t r i è m e r e q u é r a n t e pour faire 

c a m p a g n e con t r e le projet du collège et p e r s u a d e r le conseil munic ipa l de 

ne pas accorder à celui-ci un pe rmis de cons t ru i r e sur le t e r r a i n en ques t ion . 

14. Ve r s le 14 m a r s 1998, la p r e m i è r e r e q u é r a n t e , a c c o m p a g n é e de son 

m a r i et de son fils, ins ta l la deux s t a n d s à l ' en t r ée du c e n t r e commerc i a l 

des Ga le r i e s , où elle d i sposa des affiches a t t i r a n t l ' a t t e n t i o n du public sur 

le r i sque de voir d i s p a r a î t r e des espaces ve r t s et lui s o u m e t t a n t une 

pé t i t ion à s igner qu i se ra i t p r é s e n t é e au conseil mun ic ipa l au n o m de 

W a s h i n g t o n First F o r u m . Des agen t s de sécur i t é de Pos te l e m p ê c h è r e n t 

la p r e m i è r e r e q u é r a n t e et les p e r s o n n e s qui lui p r ê t a i e n t ass i s tance 

de c o n t i n u e r à recuei l l i r des s i g n a t u r e s sur un t e r r a i n ou des locaux 

a p p a r t e n a n t à Poste l . Les r e q u é r a n t s d u r e n t en lever leurs s t a n d s et 

i n t e r r o m p r e la collecte des s i g n a t u r e s . 

15. Le d i r e c t e u r de l 'un des h y p e r m a r c h é s a u t o r i s a les r e q u é r a n t s à 

ins ta l le r des s t a n d s à l ' i n t é r i eu r de son m a g a s i n en m a r s 1998, en leur 

d o n n a n t la possibi l i té de diffuser l eur message et de recuei l l i r des 

s i gna tu r e s , q u o i q u e a u p r è s d ' un n o m b r e l imi té de p e r s o n n e s . P a r con t re , 

il ne leur accorda pas ce t t e au to r i s a t i on en avril 1998 lorsqu' i ls 

e n t r e p r i r e n t de recuei l l i r des s i g n a t u r e s p o u r u n e nouvel le pé t i t ion . 

16. Le 10 avril 1998, le t ro i s i ème r e q u é r a n t , qui faisait fonction de 

p ré s iden t de W a s h i n g t o n Firs t F o r u m , sollicita p a r écri t du d i r e c t e u r des 

Ga le r i e s l ' au to r i sa t ion d ' ins ta l l e r un s t and e t de faire un sondage auprès 

du public soit dans le c e n t r e c o m m e r c i a l soit d a n s les p a r k i n g s avois inants 

et offrit de r é t r i b u e r ce service. Le 14 avril 1998, le d i r e c t e u r des Gale r ies 

refusa l 'accès. Sa l e t t r e c o m p o r t a i t les passages s u i v a n t s : 

«( . . . ) les G a l e r i e s s o n t p a r t i c u l i è r e s e n ce s e n s q u e , t o u t e n é t a n t le c e n t r e - v i l l e , e l les 

s o n t au s s i p r o p r i é t é p r i v é e . 

P o u r t o u t e s les q u e s t i o n s p o l i t i q u e s et r e l i g i e u s e s , le p r o p r i é t a i r e a d o p t e u n p r i n c i p e 

d e s t r i c t e n e u t r a l i t é , e t j e su i s c h a r g é d ' a p p l i q u e r c e t t e p h i l o s o p h i e . 
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J e m e vois d o n c c o n t r a i n t d e v o u s r e f u s e r l ' a u t o r i s a t i o n d e p r o c é d e r à u n e p é t i t i o n 

d a n s l ' e n c e i n t e d e s G a l e r i e s ou s u r les p a r k i n g s a v o i s i n a n t s . » 

17. Le 19 avril 1998, le t ro i s i ème r e q u é r a n t écrivit à nouveau au 

d i r e c t e u r des Ga le r i e s pour l ' invi ter à r econs idé re r ce t t e décis ion. Sa 

l e t t r e r e s t a sans r é p o n s e . 

18. La q u a t r i è m e r e q u é r a n t e poursuiv i t ses efforts de t o u c h e r le publ ic 

e n ins ta l l an t des s t ands sur l ' a cco temen t des al lées pub l iques et en se 

r e n d a n t d a n s l ' anc ien centre-vi l le , Concord , qui est toutefois f r é q u e n t é 

pa r u n n o m b r e b e a u c o u p plus r e s t r e i n t de r é s iden t s de W a s h i n g t o n . 

19. Le 1" m a i 1998 é ta i t la d a t e l imi te p o u r l 'envoi de l e t t r e s de 

p r o t e s t a t i o n au conseil mun ic ipa l à propos des t r a v a u x de cons t ruc t ion . 

Le 30 avril 1998, les r e q u é r a n t s d é p o s è r e n t les 3 200 le t t r es qu ' i l s ava ien t 

o b t e n u e s . 

20. La q u a t r i è m e r e q u é r a n t e a fourni la l iste d ' o r g a n i s m e s et a u t r e s 

ayan t é té au to r i s é s à recuei l l i r des fonds, à ins ta l le r des s t a n d s et des 

affiches d a n s les Ga le r i e s , p a r m i lesquels l 'Armée du salut (collecte de 

Noë l ) , des chora les scolaires locales ( chan t s et collecte de Noë l ) , u n e 

c a m p a g n e an t i - t abac (exposi t ion publ ic i t a i re avec r emise de p a t ch s de 

n ico t ine ) , le service de t rans fus ion s a n g u i n e (collecte de sang) , la Légion 

royale b r i t a n n i q u e (collecte p o u r le j o u r de l 'Armis t ice ) , divers pho to ­

g r a p h e s (publ ici té et pr ise de p h o t o g r a p h i e s ) et le G a z b r i t a n n i q u e 

(exposi t ion publ ic i ta i re avec du p e r s o n n e l ) . 

21 . Du 31 j a n v i e r au 6 m a r s 2001 , le conseil munic ipa l de S u n d e r l a n d a 

m e n é une c a m p a g n e de consu l t a t i on , « V o t r e c o m m u n e , vo t re cho ix» , 

i n fo rman t les h a b i t a n t s sur les t rois équ ipes d i r i g e a n t e s qui s 'offraient à 

l eu r choix pour l 'avenir de la c o m m u n e et il a pu ut i l i ser les Ga le r i e s 

à ce t t e fin. Il s 'agissai t d 'un exerc ice de consu l t a t ion légal prévu p a r 

l 'ar t icle 25 de la loi de 2000 sur les collectivités locales, qui c o m m a n d e 

aux a u t o r i t é s locales d ' é l abo re r des propos i t ions en vue de la mise 

en œ u v r e des «d ispos i t ions re la t ives aux fonctions execu t ives» et 

de consu l t e r les é l ec t eu r s locaux avan t d 'envoyer les propos i t ions au 

m i n i s t r e . Envi ron 8 500 p e r s o n n e s a u r a i e n t r é p o n d u d a n s le c ad re de 

c e t t e e n q u ê t e . 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

22. En common law, on peu t p r é s u m e r d a n s ce r t a ins cas q u ' u n 

p r o p r i é t a i r e privé a ad res sé au publ ic u n e invi ta t ion impl ic i te à se r e n d r e 

su r son t e r r a in à des fins l icites. C e l a conce rne les locaux c o m m e r c i a u x 

c o m m e les m a g a s i n s , les t h é â t r e s et les r e s t a u r a n t s , ainsi q u e les locaux 

privés (il est p a r e x e m p l e p r é s u m é q u e le p r o p r i é t a i r e d ' u n e ma i son 

au to r i s e des t ie rs à e m p r u n t e r le c h e m i n qui m è n e à sa po r t e d ' e n t r é e 

d a n s le bu t de lui r e m e t t r e des l e t t r e s ou des j o u r n a u x , ou p o u r faire du 
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d é m a r c h a g e é lec to ra l ) . Le p r o p r i é t a i r e peu t r évoque r u n e invi ta t ion 

implic i te c o m m e il l ' en t end . En règ le g é n é r a l e , le dro i t d 'un par t i cu l ie r 

de faire sor t i r des p e r s o n n e s de son t e r r a i n ne conna î t pas d ' e n t r a v e e t le 

p r o p r i é t a i r e n ' a ni à jus t i f i e r son c o m p o r t e m e n t ni à en a d o p t e r qu i puisse 

ê t r e qualif ié de r a i sonnab l e . 

23 . D a n s l 'affaire CINProperties Ltd v. Rawlins (Estâtes Gazette Law Reports, 

1995, vol. 2, p . 130), d a n s laquel le les d e m a n d e u r s , de j e u n e s h o m m e s , 

s ' é ta ien t vu i n t e rd i r e l ' en t r ée d 'un cen t r e commerc i a l à Wel l ingborough , 

le p rop r i é t a i r e de la société privée C I N e s t i m a n t q u e leur c o m p o r t e m e n t 

é ta i t p e r t u r b a t e u r , la C o u r d ' appe l a conclu que C I N avait le droi t de 

m e t t r e un t e r m e à l ' au to r i sa t ion d o n n é e aux d e m a n d e u r s d ' e n t r e r d a n s le 

c e n t r e . En r e n d a n t sa décision, Lord Phill ips déc la ra q u e la c o m m u n e 

n 'avai t passé avec la société r e l a t i vemen t au passage des p ié tons aucun 

accord au sens de l 'ar t icle 18 § 1 de la loi de 1971 sur les rou t e s pr incipales 

( r emplacé u l t é r i e u r e m e n t p a r l 'ar t icle 35 de la loi de 1980 du m ê m e n o m ) , 

qui a u r a i t conféré au public un droi t de passage sur les voies p ié tonn iè res 

ou les sen t ie r s et habi l i té le conseil munic ipa l à p r e n d r e des a r r ê t é s 

r é g l e m e n t a n t ce droi t de passage . Rien ne p e r m e t t a i t non plus de 

cons t a t e r l 'exis tence d 'une au to r i sa t ion implic i te (équitable licence). 

Lord Phillips e x a m i n a é g a l e m e n t la j u r i s p r u d e n c e d ' A m é r i q u e du Nord à 

propos des a r g u m e n t s des d e m a n d e u r s p la idant pour la reconna issance 

d 'un ce r ta in droi t du pub l ic : 

« D e u x d é c i s i o n s r e n d u e s e n A m é r i q u e du N o r d son t p lu s m a n i f e s t e m e n t p e r t i n e n t e s . 

D a n s l ' a f fa i re Uston v. Resorts International Inc. ( ( 1 9 8 2 ) N . J . 4 4 5 A 2d 3 7 0 ) , la C o u r 

s u p r ê m e d u N e w J e r s e y a d é c l a r é q u e , e n p r i n c i p e , l o r s q u e d e s p r o p r i é t a i r e s o u v r e n t 

l e u r s l o c a u x - e n l ' o c c u r r e n c e u n c a s i n o - a u p u b l i c d a n s le b u t d ' e x p l o i t e r l e u r 

p r o p r i é t é , ils n ' o n t p a s le d r o i t d ' e x c l u r e d e s p e r s o n n e s d é r a i s o n n a b l e m e n t m a i s o n t a u 

c o n t r a i r e l ' o b l i g a t i o n de s ' a b s t e n i r d ' u n c o m p o r t e m e n t a r b i t r a i r e ou d i s c r i m i n a t o i r e à 

l ' é g a r d d e s p e r s o n n e s se r e n d a n t s u r l e u r p r o p r i é t é . T o u t e f o i s , c e t t e d é c i s i o n se fondai t 

s u r u n e d é c i s i o n a n t é r i e u r e r e n d u e p a r la m ê m e j u r i d i c t i o n d a n s l ' a f fa i re State v. Schmid 

( ( 1 9 8 0 ) N . J . 4 2 3 A 2d 6 1 5 ) , q u i p o r t a i t e s s e n t i e l l e m e n t s u r les l i b e r t é s c o n s t i t u t i o n n e l l e s 

p r é v u e s p a r le p r e m i e r a m e n d e m e n t . Le p r i n c i p e s u s m e n t i o n n é ne s ' a p p l i q u e p a s e n 

d r o i t a n g l a i s . 

L ' a f fa i re Harrison v. Carswell ( (1975) 62 D . L . R . 3d 68 ) , e x a m i n é e p a r la C o u r s u p r ê m e 

d u C a n a d a , p o r t a i t s u r le d r o i t d e l ' e m p l o y é e d u l o c a t a i r e d ' u n m a g a s i n i n s t a l l é d a n s u n 

c e n t r e c o m m e r c i a l d e m e t t r e u n p i q u e t de g r è v e d a n s le c e n t r e , c o n t r e la v o l o n t é d u 

p r o p r i é t a i r e d e ce lu i -c i . L a C o u r s u p r ê m e e s t i m a à la m a j o r i t é q u e l ' i n t é r e s s é e n ' ava i t 

p a s u n te l d r o i t et q u e le p r o p r i é t a i r e du c e n t r e d i s p o s a i t d ' u n d e g r é de c o n t r ô l e et d e 

p o s s e s s i o n suf f i sant s u r les e s p a c e s c o m m u n s p o u r p o u v o i r i n v o q u e r la l ég i s l a t ion 

i n t e r d i s a n t d e p é n é t r e r d a n s d e s p r o p r i é t é s p r i vée s (trespass). P o u r t a n t , M . L a s k i n , 

j u g e e n c h e f d u C a n a d a , e x p r i m a l 'avis m a n i f e s t e m e n t c o n t r a i r e s e l o n l e q u e l u n c e n t r e 

c o m m e r c i a l é t a n t l i b r e m e n t access ib le a u pub l i c , ce lui -c i n 'y p é n è t r e p a s e n v e r t u d ' u n e 

a u t o r i s a t i o n r é v o c a b l e s e l o n le b o n p l a i s i r d u p r o p r i é t a i r e . Il e x p l i q u a q u e l 'affaire 

a p p e l a i t à t r a c e r u n c a d r e j u r i d i q u e a d a p t é à d e s p h é n o m è n e s s o c i a u x n o u v e a u x e t q u e 

« S ' i l é t a i t n é c e s s a i r e de d é f i n i r la s i t u a t i o n j u r i d i q u e q u i est c r é é e , à m o n av is , p a r 

l ' o u v e r t u r e d ' u n c e n t r e c o m m e r c i a l , l e q u e l c o m p r e n d d e s l i eux p u b l i c s d u g e n r e d e 
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c e u x q u e j ' a i m e n t i o n n é s (du m o i n s q u a n d l ' o u v e r t u r e n ' e s t p a s a c c o m p a g n é e d ' u n 

avis d e r e s t r i c t i o n s q u a n t à la c a t é g o r i e d e s p e r s o n n e s a d m i s e s ) , j e d i r a i s q u e les 

p e r s o n n e s f a i s a n t p a r t i e du p u b l i c s o n t d e s v i s i t e u r s p r i v i l ég i é s et la f a v e u r q u i l e u r 

e s t fa i te ne p e u t c i r e r é v o q u é e q u e d a n s le c a s d ' i n c o n d u i t e (e t j e n ' a i p a s b e s o i n de 

p r é c i s e r ici ce q u e ce la c o m p r e n d ) ou d ' a c t i v i t é s i l l éga l e s . C e t t e t h è s e conc i l i e les 

i n t é r ê t s d u p r o p r i é t a i r e d u c e n t r e c o m m e r c i a l e t c e u x d u p u b l i c , ne fait v i o l e n c e ni 

à l ' un ni à l ' a u t r e et r e c o n n a î t les i n t é r ê t s c o m m e r c i a u x m u t u e l s ou r é c i p r o q u e s d u 

p r o p r i é t a i r e d u c e n t r e c o m m e r c i a l , d e s e s l o c a t a i r e s et d u p u b l i e , s u r l e s q u e l s se 

f o n d e l ' e n t r e p r i s e q u e c o n s t i t u e le c e n t r e c o m m e r c i a l . » 

J ' a i p r é c i s é qu ' i l s ' ag i s s a i t là d ' u n j u g e m e n t d i s s i d e n t . T o u t e f o i s , le c o n s e i l [des 

d e m a n d e u r s ] s o u t i e n t q u ' i l f au t e n t e n i r c o m p t e e n l ' e s p è c e . J e r e c o n n a i s q u e les c o u r s 

et t r i b u n a u x d o i v e n t ê t r e p r ê t s à a d a p t e r le d r o i t a u x p h é n o m è n e s s o c i a u x n o u v e a u x 

l o r s q u e c 'est n é c e s s a i r e - ce q u i n ' e s t c e p e n d a n t p a s le c a s l o r s q u e le P a r l e m e n t a d é j à 

a d o p t é d e s d i s p o s i t i o n s d e s t i n é e s à r é p o n d r e à p a r e i l s p h é n o m è n e s s o c i a u x c o m m e il l 'a 

fait ici, avec l ' a r t i c l e 18 d e la loi d e 1971 s u r les r o u t e s p r i n c i p a l e s et l ' a r t i c l e 35 d e la loi 

d e 1980 d u m ê m e n o m . ( L ' a r r ê t Harrison v. Carswell ne fait p a s é t a t d ' u n e l é g i s l a t i o n 

s e m b l a b l e a u C a n a d a . ) L o r s q u e le P a r l e m e n t a l ég i f é ré et q u e le conse i l m u n i c i p a l , q u i 

r e p r é s e n t e le p u b l i c , d é c i d e d e ne p a s fa i re a p p e l a u x m é c a n i s m e s p r é v u s p a r la loi, il 

n ' a p p a r t i e n t p a s a u x c o u r s e t t r i b u n a u x d ' i n t e r v e n i r . 

J ' a c c u e i l l e r a i s ce t a p p e l (...) a u m o t i f q u e la s o c i é t é C I N ava i t le d r o i t , à la s e u l e 

c o n d i t i o n de r e s p e c t e r l ' a r t i c l e 20 d e la loi d e 1976 s u r les r e l a t i o n s i n t e r r a c i a l e s , d e 

m e t t r e u n t e r m e à la poss ib i l i t é p o u r les [ d e m a n d e u r s ] d ' e n t r e r d a n s le c e n t r e . » 

III. LA J U R I S P R U D E N C E D ' A U T R E S ÉTATS 

24. Les pa r t i e s ont cité la j u r i s p r u d e n c e des E t a t s -Un i s et du C a n a d a . 

A. Les E t a t s - U n i s 

25. Le p r e m i e r a m e n d e m e n t à la C o n s t i t u t i o n fédéra le g a r a n t i t la 

l iber té d ' express ion et de r é u n i o n pac i f ique . 

26. La C o u r s u p r ê m e des E t a t s - U n i s r econna î t un droi t g é n é r a l 

d 'accès à ce r t a ines ca tégor ies de l ieux publ ics , c o m m e les rue s et les 

parcs , appe lés « f o r u m s publ ics» , en vue d'y exe rce r la l iber té d ' exp re s ­

sion (Hague v. Commutée for Industrial Organisation, 307 U.S . (United States: 

Suprême Court Reports) 496 (1939)) . D a n s Marsh v. Alabama (326 U.S . 501 , 

66 S.Ct. (Suprême Court Reporter) 276, 90 L.Ed. (United States Suprême Court 

Reports, Lawyers'Edition) 265 (1946)) , la C o u r s u p r ê m e déc la re é g a l e m e n t 

q u ' u n e ville pr ivée a p p a r t e n a n t à une e n t r e p r i s e (company town) et 

p r é s e n t a n t tou tes les c a r a c t é r i s t i q u e s d ' u n e c o m m u n e n o r m a l e é t a i t 

soumise à l ' appl ica t ion du p r e m i e r a m e n d e m e n t , qu i prévoi t la l iber té 

d ' express ion et de r é u n i o n pacif ique. Elle exp l ique q u e le p r e m i e r 

a m e n d e m e n t n ' impose pas un dro i t d 'accès à des p rop r i é t é s pr ivées tel les 

q u e les c e n t r e s c o m m e r c i a u x pa rce qu ' i l doit ex is te r un « a c t e de pu i ssance 

p u b l i q u e » («State action»), c 'es t -à-dire u n c e r t a i n d e g r é d ' impl ica t ion de 
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l 'E ta t , pour que l ' a m e n d e m e n t s ' appl ique (voir, pa r e x e m p l e , Hudgens 

v. NLRB, 424 U.S . 507 (1976)) . 

27. La C o u r s u p r ê m e des E t a t s - U n i s e s t ime q u e le p r e m i e r 

a m e n d e m e n t n ' e m p ê c h e pas le p r o p r i é t a i r e d 'un c e n t r e commerc i a l 

privé d ' i n t e rd i r e dans ses locaux la d i s t r ibu t ion de t r ac t s sans re la t ion 

avec sa p rop re act ivi té (Lloyd Corp. v. Tanner, 47 U.S . 551 , 92 S.Ct. 2219, 

33 L.Ed. 2d 131 (1972)) . Il est toutefois loisible aux E t a t s fédérés de 

prévoir d a n s leur p r o p r e C o n s t i t u t i o n des l iber tés plus la rges q u e celles 

p révues pa r la C o n s t i t u t i o n fédérale afin de p e r m e t t r e aux par t i cu l ie r s 

d ' exe rce r r a i s o n n a b l e m e n t leur l iber té d ' express ion et leur droi t de 

pé t i t ion d a n s les locaux d ' un cen t r e c o m m e r c i a l privé d a n s lequel le 

publ ic a é té i nv i t é ; cela ne po r t e pas a t t e i n t e aux dro i t s réels du 

p r o p r i é t a i r e du c e n t r e c o m m e r c i a l t a n t q u ' u n e res t r ic t ion éven tue l l e à 

ses d ro i t s n ' équ ivau t pas à u n e pr iva t ion de p r o p r i é t é sans i n d e m n i s a t i o n 

et n 'es t pas con t r a i r e aux a u t r e s d isposi t ions cons t i t u t ionne l l e s fédéra les 

(Pruneyard Shopping Center v. Robbins, 447 U.S . 74, 64 L.Ed. 2d 741, 

100 S.Ct. 2035 (1980)) . 

28. C e r t a i n e s j u r id i c t ions des E t a t s e s t i m e n t q u e le droi t d 'accès à des 

cen t r e s c o m m e r c i a u x p e u t décou le r des disposi t ions de la C o n s t i t u t i o n de 

l 'Eta t conce rné en v e r t u desque l les un par t i cu l ie r peu t ê t r e à l 'origine 

d ' u n e légis lat ion en l ançan t une pé t i t ion qui recuei l le su f f i s amment de 

s i g n a t u r e s ou se p r é s e n t e r à des élect ions en r a s s e m b l a n t u n ce r t a in 

n o m b r e de s i g n a t u r e s (voir, pa r e x e m p l e , Batchelder v. Allied Stores Int'l, 

N.E. {West's North Eastern Reporter) 2d 590 ( M a s s a c h u s s e t t s , 1983) ; Lloyd 

Corp. v. Whijfen, 849 P. (West's Pacific Reporter) 2d 446, 453-454 ( O r e g o n , 

1993); Southcenter Joint Venture v. National Democratic Policy Comm., 780 

P. 2d 1282 ( W a s h i n g t o n , 1989)). D a n s ce r t a ines affaires, les t r i b u n a u x 

ont cons idéré que la pa r t i c ipa t ion de l 'E ta t fait n a î t r e des obl iga t ions à 

la cha rge de celui-ci (voir, p a r e x e m p l e , Bock v. Westminster Mall Co., 819 

P. 2d 55 (Colorado , 1991) : le c e n t r e c o m m e r c i a l avai t un c a r a c t è r e public 

pa rce q u e les a u t o r i t é s pa r t i c ipa i en t financièrement à son d é v e l o p p e m e n t 

et que de n o m b r e u x o r g a n i s m e s publics é t a i en t p r é s e n t s d a n s les espaces 

c o m m u n s du c e n t r e ; Jamestown v. Beneda, 477 N . W . (West's North Western 

Reporter) 2d 830 ( N o r t h D a k o t a , 1991) : le cen t r e c o m m e r c i a l a p p a r t e n a i t 

à un o r g a n i s m e publ ic b ien que d o n n é à bail à un exp lo i t an t pr ivé) . 

29. Les a u t r e s affaires c i tées qui r e c o n n a î t r a i e n t un dro i t d 'accès 

r a i sonnab le à la p r o p r i é t é en appl ica t ion du droi t privé de l 'E ta t sont les 

s u i v a n t e s : l 'affaire State v. Shack, 277 A. (West's Atlantic Reporter) 2d 369 

(New J e r s e y , 1971), d a n s l aque l le le t r i buna l a déc idé que , d ' ap rè s le 

dro i t de la p rop r i é t é d u N e w J e r s e y , la p r o p r i é t é d ' un bien immobi l i e r 

n ' inc lua i t pas le droi t d ' i n t e r d i r e l 'accès des t r ava i l l eu rs i m m i g r é s aux 

services publics d isponib les (en l 'espèce un avocat qui fournissai t des 

conseils à des fins non lucra t ives g râce à des fonds publics) ; l 'affaire 

Uston v. Resorts International, 445 A. 2d 370 (New J e r s e y , 1982), dans 
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laque l le une ju r id i c t ion du New J e r s e y a e s t i m é q u e , l o r sque des 

p r o p r i é t a i r e s ouv ren t leurs locaux (en l ' occur rence des casinos) au 

public d a n s le bu t d ' exp lo i t e r leur p r o p r i é t é pour leur i n t é r ê t p r o p r e , 

ils n 'on t pas le dro i t d ' en exc lure des p e r s o n n e s d é r a i s o n n a b l e m e n t 

( m ê m e si c e t t e j u r id i c t ion a r e c o n n u q u e le dro i t privé de la p l u p a r t des 

E t a t s ne prévoyai t pas un dro i t d 'accès r a i sonnab le aux p r o p r i é t é s 

pr ivées , p . 3 7 4 ) ; enfin la décis ion Streetwatch v. National Railroad Passenger 

Corp., 875 F. Supp . (West's Federal Supplement) 1055 ( S o u t h e r n Dis t r ic t of 

New York, 1995) c o n c e r n a n t l ' évacua t ion de pe r sonnes sans domici le 

d ' u n e g a r e . 

30. Les ju r id i c t ions de ce r t a ins E t a t s e s t i m e n t q u e les d isposi t ions de 

la C o n s t i t u t i o n de l 'E ta t en ques t i on re la t ives à la l iber té d ' express ion ne 

s ' app l iquen t pas aux c e n t r e s c o m m e r c i a u x pr ivés . Il s 'agit de celles de 

l 'Arizona (Fiesta Mall Venture v. Mecham Recall Comm., 767 P. 2d 719 (Court 

of Appeals 1989)) ; du C o n n e c t i c u t (Cologne v. Wes farms Assocs, 469 A. 2d 1201 

(1984)) ; de la Géorg i e (Citizens for Ethical Gov't v. Gwinnet Place Assoc., 392 

S.E. (West's South Eastern Reporter) 2d 8 (1990) ) ; du Mich igan (Woodland 

v. Michigan Citizens Lobby, 378 N .W. 2d 337 (1985)) ; d u M i n n e s o t a (State of 

Minnesota v. Wicklundet ai, 7 avril 1998 (Court ojAppeals)); de la Ca ro l i ne du 

Nord (State of North Carolina v. Felmet, 273 S.E. 2d 708 (1981)) ; de l 'Oh io 

(EastwoodMall v. Slanco, 626 N.E. 2d 59 (1994)) ; de la Pennsy lvan ie (Western 

Pa Socialist Workers 1982 Campaign v. Connecticut Gen. Life Ins. Co., 515 A. 2d 

1331 (1986)) ; de la Ca ro l ine du Sud (Charleston Joint Venture v. McPherson, 

417 S.E. 2d 544 (1992)) ; de W a s h i n g t o n (SouthcenterJoint Venture v. National 

Democratic Policy Comm., s u s m e n t i o n n é e ) ; et du Wiscons in (Jacobs v. Major, 

407 N . W . 2d 832 (1987)) . 

B. Le C a n a d a 

3 1 . Avant l ' en t r ée en v igueu r de la C h a r t e c a n a d i e n n e des dro i t s et 

l ibe r t é s , la C o u r s u p r ê m e du C a n a d a avai t dit q u e le p r o p r i é t a i r e d ' un 

c e n t r e c o m m e r c i a l pouvai t en exc lure des m a n i f e s t a n t s (Harrison 

v. Carswell, 62 D.L.R. (Dominion Law Reports) 3d 68 (1975)) . Après l ' en t r ée 

en v igueur de la C h a r t e , u n e j u r i d i c t i o n de r a n g infér ieur e s t i m a que 

la l iber té d ' express ion s ' appl iqua i t d a n s les c e n t r e s c o m m e r c i a u x privés 

(R. v. Layton, 38 C .C .C . (Canadian Criminal Cases) 3d 550 (1986) ( C o u r 

provincia le , d is t r ic t j ud ic i a i r e de York, O n t a r i o ) ) . Toute fo i s , un j u g e de 

la C o u r s u p r ê m e du C a n a d a a depu i s lors e x p r i m é d a n s un obiter dictum 

u n avis c o n t r a i r e , à savoir q u e la C h a r t e ne confère pas le droi t d 'u t i l i se r 

u n e p r o p r i é t é pr ivée c o m m e forum d ' express ion (McLach l in J . , Comité pour 

la République du Canada c. Canada, R .C.S. (Recueil des arrêts de la Cour suprême 

du Canada), 1991, vol. l , p . 128). 
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E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L A R T I C L E 1 0 D E LA 

C O N V E N T I O N 

32. Aux t e r m e s de l 'ar t ic le 10 de la Conven t ion , 

« 1. T o u t e p e r s o n n e a d r o i t à la l i b e r t é d ' e x p r e s s i o n . C e d r o i t c o m p r e n d la l i b e r t é 

d ' o p i n i o n et la l i b e r t é d e r e c e v o i r o u d e c o m m u n i q u e r d e s i n f o r m a t i o n s ou d e s idées 

s a n s q u ' i l p u i s s e y avo i r i n g é r e n c e d ' a u t o r i t é s p u b l i q u e s e t s a n s c o n s i d é r a t i o n de 

f r o n t i è r e . (...) 

2. L 'exerc ice d e ces l i b e r t é s c o m p o r t a n t d e s d e v o i r s et d e s r e s p o n s a b i l i t é s p e u t ê t r e 

s o u m i s à c e r t a i n e s f o r m a l i t é s , c o n d i t i o n s , r e s t r i c t i o n s ou s a n c t i o n s p r é v u e s p a r la loi, qui 

c o n s t i t u e n t d e s m e s u r e s n é c e s s a i r e s , d a n s u n e s o c i é t é d é m o c r a t i q u e , à la s é c u r i t é 

n a t i o n a l e , à l ' i n t é g r i t é t e r r i t o r i a l e ou à la s û r e t é p u b l i q u e , à la d é f e n s e d e l ' o r d r e e t à 

la p r é v e n t i o n d u c r i m e , à la p r o t e c t i o n d e la s a n t é ou de la m o r a l e , à la p r o t e c t i o n d e la 

r é p u t a t i o n ou d e s d r o i t s d ' a u t r u i , p o u r e m p ê c h e r la d i v u l g a t i o n d ' i n f o r m a t i o n s 

c o n f i d e n t i e l l e s o u p o u r g a r a n t i r l ' a u t o r i t é et l ' i m p a r t i a l i t é d u p o u v o i r j u d i c i a i r e . » 

A. A r g u m e n t s d e s p a r t i e s 

1. Les requérants 

33. Les r e q u é r a n t s s o u t i e n n e n t que l 'Eta t est d i r e c t e m e n t responsab le 

de l ' ingérence s u r v e n u e d a n s leur l iber té d ' express ion et de r éun ion 

pu i sque c'est un o r g a n i s m e public qui fit cons t ru i r e les Ga l e r i e s sur un 

t e r r a i n publ ic et u n m i n i s t r e qu i a p p r o u v a leur cession à un p rop r i é t a i r e 

pr ivé . La c o m m u n e a u r a i t pu exiger q u e l ' a che t eu r conclût un accord 

p révoyan t un dro i t de passage qu i a u r a i t é t e n d u aux voies d 'accès la 

p ro tec t ion des a r r ê t é s m u n i c i p a u x , mais elle ne le fit pas . 

34. Les r e q u é r a n t s a r g u ë n t é g a l e m e n t q u e l 'E ta t avai t l 'obligation 

positive de g a r a n t i r l 'exercice de l eu r s dro i t s d a n s les Ga le r i e s . Les 

in fo rmat ions et les idées qu ' i l s vou la ien t c o m m u n i q u e r é t a n t de n a t u r e 

po l i t ique , leur express ion a u r a i t dû bénéficier du plus g r a n d d e g r é de 

p ro tec t ion . L 'accès au centre-vi l le é ta i t selon eux essent ie l p o u r l 'exercice 

de ces d ro i t s , pu i sque c 'é ta i t le moyen le plus efficace de c o m m u n i q u e r 

leurs idées à la popu la t i on , c o m m e en t é m o i g n e le fait q u e la c o m m u n e 

avait e l l e - m ê m e ut i l isé les Ga le r i e s pour dé f end re u n e proposi t ion 

pol i t ique c o n c e r n a n t la r é o r g a n i s a t i o n des collect ivi tés locales. O r les 

r e q u é r a n t s se sont vu refuser l ' au to r i sa t ion d 'u t i l i ser ce lieu pour 

e x p r i m e r des opin ions con t r a i r e s à la posi t ion des a u t o r i t é s locales, ce 

qu i m o n t r e r a i t q u e les décis ions p a r lesquel les le p r o p r i é t a i r e privé 

a t t r i b u e les au to r i s a t i ons ne sont p a s n e u t r e s . Si l ' ex is tence d ' une 

obl iga t ion é ta i t r e c o n n u e , cela ne coû te ra i t pas g rand-chose à l 'Eta t 

pu i sque le seul devoir q u ' a u r a i t celui-ci sera i t de m e t t r e en place un 



220 ARRÊT APPLEBY ET AUTRES c. ROYAUME-UNI 

cad re j u r i d i q u e prévoyant la p ro tec t ion effective des droi t s des in t é res sés 

à la l ibe r té d ' express ion e t d e r é u n i o n pacif ique en r e c h e r c h a n t u n 

équi l ib re e n t r e ces dro i t s et ceux du p r o p r i é t a i r e pr ivé, c o m m e c'est déjà 

le cas d a n s un ce r t a in n o m b r e de d o m a i n e s . Les r e q u é r a n t s e s t i m e n t 

q u ' u n j u s t e équi l ibre n 'a pas é té m é n a g é pu i sque la p ro tec t ion est 

accordée aux p r o p r i é t a i r e s a u x q u e l s rev ient un to ta l pouvoir d i sc ré t ion­

na i r e de déc ide r qu i a accès à l eu r t e r r a i n , et qu ' i l n ' e s t pas t e n u c o m p t e 

des p e r s o n n e s qui c h e r c h e n t à exe rce r leurs droi t s individuels . 

35 . Selon les i n t é r e s sés , il a p p a r t i e n t à l 'E ta t de d é t e r m i n e r c o m m e n t 

r e m é d i e r à ce t t e défai l lance et des n o r m e s s o i g n e u s e m e n t r éd igées 

suff iraient à r ég le r les p r é t e n d u s p r o b l è m e s de déf ini t ion et difficultés 

d ' app l i ca t ion . O n p o u r r a i t p ropose r u n concept de t e r r a i n « q u a s i pub l i c» 

qu i exc lura i t p a r e x e m p l e les t h é â t r e s . Les in t é res sés c i ten t é g a l e m e n t 

la j u r i s p r u d e n c e d ' a u t r e s E t a t s (en pa r t i cu l i e r les E ta t s -Un i s ) d 'où se 

d é g a g e n t des no t ions d 'accès r a i sonnab le et de res t r i c t ions aux pouvoirs 

d 'exclus ion a r b i t r a i r e des p r o p r i é t a i r e s fonciers, n o t a m m e n t en ce qu i 

conce rne les c e n t r e s c o m m e r c i a u x et les c a m p u s un ive r s i t a i r e s , ce t t e 

évolut ion d o n n a n t selon eux u n e idée de la façon don t l 'E ta t p o u r r a i t 

a b o r d e r les p rob l èmes évoqués . 

2. Le Gouvernement 

36. Le G o u v e r n e m e n t aff irme q u ' à l ' époque p e r t i n e n t e le centre-vi l le 

a p p a r t e n a i t à la société pr ivée Poste l , et q u e c'est celle-ci, d a n s le c a d r e 

de ses d ro i t s de p r o p r i é t a i r e , qu i refusa d ' a u t o r i s e r les r e q u é r a n t s à 

p r a t i q u e r leurs act ivi tés d a n s les Ga le r i e s . Il sou t i en t q u e , d a n s ces 

condi t ions , l 'E ta t ne sau ra i t ê t r e t enu pour d i r e c t e m e n t r e sponsab le 

d ' u n e i n g é r e n c e , si i ngé rence il y a eu , d a n s l 'exercice par les r e q u é r a n t s 

de leurs d ro i t s . Le fait q u e la c o m m u n e fut a u p a r a v a n t p r o p r i é t a i r e du 

t e r r a i n est selon lui sans p e r t i n e n c e . 

37. En ce qui conce rne l ' a l légat ion des r e q u é r a n t s selon laque l le 

l 'obl igat ion positive de l 'E ta t de g a r a n t i r l eurs dro i t s se t rouvai t e n j e u , le 

G o u v e r n e m e n t r econna î t q u ' u n e tel le ob l iga t ion peu t décou le r d e s 

a r t ic les 10 et 11 de la Conven t ion . Toutefo is , pour un ce r t a in n o m b r e de 

ra i sons , u n e obl iga t ion posit ive n ' ex i s t e ra i t pas en l 'espèce. La violat ion 

a l l éguée n ' a u r a i t pas s é r i e u s e m e n t po r t é a t t e i n t e aux dro i t s des 

r e q u é r a n t s , qui ava ien t de n o m b r e u s e s a u t r e s possibil i tés de les exe rce r 

e t le f i rent , d e s o r t e qu ' i l s o b t i n r e n t des mi l l ie rs d e s i g n a t u r e s p o u r l eu r 

pé t i t ion . P a r a i l leurs , la c h a r g e qu i pèsera i t sur l 'E ta t en cas de recon­

na i s sance d ' u n e obl iga t ion positive se ra i t lourde . Lorsqu 'e l l es v e n d e n t 

des t e r r a i n s , les c o m m u n e s n ' a u r a i e n t pas pour obl iga t ion de passer des 

accords faisant re lever les voies d 'accès de la r é g l e m e n t a t i o n mun ic ipa l e . 

La capac i t é d e l 'E ta t à se pl ier à u n e te l le obl iga t ion en s ignan t des accords 

de ce type lorsqu ' i l vend des t e r r a i n s publics sera i t e n t i è r e m e n t t r i b u t a i r e 
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de la volonté de coopéra t ion de l ' a c h e t e u r privé qu i p o u r r a i t ra ison­

n a b l e m e n t ne vouloir a u t o r i s e r a u c u n e fo rme de d é m a r c h a g e su r sa 

p rop r i é t é et e s t i m e r q u e les c l ients po t en t i e l s du c e n t r e c o m m e r c i a l 

r i squen t d ' ê t r e d i s suadés pa r les m i l i t an t s po l i t iques , re l ig ieux, les 

dé fenseur s des d ro i t s des a n i m a u x , e tc . 

38. E n o u t r e , u n j u s t e équi l ib re a u r a i t é té m é n a g é e n t r e les i n t é r ê t s 

c o n c u r r e n t s en l 'espèce. Pour le G o u v e r n e m e n t , les r e q u é r a n t s ne 

r e g a r d e n t q u e d ' un côté de la ba l ance , a lors q u e les p rop r i é t a i r e s 

p o u r r a i e n t l é g i t i m e m e n t se p l a ind re s'ils é t a i en t obligés d ' a u t o r i s e r les 

p e r s o n n e s à exe rce r l eur l iber té d ' express ion ou de r é u n i o n sur leurs 

p rop r i é t é s q u a n d des moyens d ' e x e r c e r ces dro i t s sont l a r g e m e n t 

disponibles sur des t e r r a i n s v é r i t a b l e m e n t publics et dans les méd ia s . 

C o m m e le m o n t r e r a i e n t les faits de l ' espèce, les r e q u é r a n t s ont pu 

r a s s e m b l e r des voix d a n s les espaces publics , dans les rues , sur les places 

et sur les t e r r e s c o m m u n a l e s ; ils ont pu faire du po r t e - à -po r t e , expéd ie r 

du cour r i e r , a d r e s s e r des l e t t r e s aux j o u r n a u x ou encore se p r é s e n t e r à la 

radio et à la télévision. P o u r le G o u v e r n e m e n t , il n ' a p p a r t i e n t pas à la 

C o u r de p resc r i r e le c o n t e n u du droi t i n t e r n e en i m p o s a n t u n e no t ion de 

t e r r a i n « q u a s i publ ic » qui sera i t ma l définie et à laquel le on associera i t un 

c r i t è re d 'accès r a i sonnab le . O n c o n s t a t e r a i t que l ' équi l ibre t rouvé en 

l 'espèce n ' a pas fait n a î t r e de p r o b l è m e , p u i s q u ' a u c u n e con t roverse grave 

n ' a eu lieu à ce j o u r . Les affaires a m é r i c a i n e s et c a n a d i e n n e s c i tées p a r les 

r e q u é r a n t s ne s e r a i en t pas p e r t i n e n t e s car elles c o n c e r n e n t des n o r m e s de 

droi t et des s i tua t ions de fait d i f férentes et q u e , en tout é t a t de cause , elles 

ne m o n t r e n t a u c u n e t e n d a n c e d o m i n a n t e qui a t t r i b u e r a i t un r ég ime 

spécial aux t e r r a i n s « q u a s i publ ics» . 

B. A p p r é c i a t i o n d e la C o u r 

1. Principes généraux 

39. La C o u r rappe l le l ' impor t ance crucia le de la l iber té d ' express ion , 

qui cons t i tue l 'une des condi t ions p r éa l ab l e s au bon f o n c t i o n n e m e n t de la 

d é m o c r a t i e . L 'exerc ice réel et effectif de ce t t e l iber té ne d é p e n d pas 

s i m p l e m e n t du devoir de l 'E ta t de s ' abs ten i r de t o u t e i n g é r e n c e , mais 

peu t ex iger des m e s u r e s posit ives de p ro t ec t i on j u s q u e d a n s les re la t ions 

des individus e n t r e eux ( a r r ê t s Ozgi i r G i i n d e m c. Turquie, n" 23144/93, 

§§ 42-46, C E D H 2000-III, d a n s lequel la C o u r a déc la ré q u e l 'E ta t avait 

une obl iga t ion posit ive de p r e n d r e des m e s u r e s d ' e n q u ê t e et de p ro tec t ion 

face à la c a m p a g n e de violence et d ' i n t i m i d a t i o n don t un j o u r n a l p r o - P K K 

ainsi q u e ses j o u r n a l i s t e s et son pe r sonne l ava ien t é té v i c t i m e s ; etFuentes 

Bobo c. Espagne, n" 39293/98, § 38 , 29 février 2000, c o n c e r n a n t l 'obl igat ion 
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p o u r l 'E ta t de p r o t é g e r la l ibe r té d ' express ion d a n s le cad re profes­

s ionne l ) . 

40. P o u r d é t e r m i n e r s'il exis te u n e obl iga t ion posit ive, il faut p r e n d r e 

en c o m p t e - souci sous- jacent à la Conven t i on tout e n t i è r e - le j u s t e 

équi l ib re à m é n a g e r e n t r e l ' i n t é rê t g é n é r a l et les i n t é r ê t s de l ' individu. 

L ' é t e n d u e de c e t t e obl iga t ion va r ie i n é v i t a b l e m e n t , en fonction de la 

d ivers i té des s i t ua t ions d a n s les E t a t s c o n t r a c t a n t s et des choix à faire en 

t e r m e s de p r io r i t és et de ressources . C e t t e ob l iga t ion ne doit pas non plus 

ê t r e i n t e r p r é t é e de m a n i è r e à impose r aux a u t o r i t é s un f a rdeau 

i n suppor t ab l e ou excessif (voir, p a r m i d ' a u t r e s , les a r r ê t s Rees c. Royaume-

Uni, 17 oc tobre 1986, sér ie A n° 106, p . 15, § 37, et Osman c. Royaume-Uni, 

28 oc tobre 1998, Recueil des arrêts et décisions 1998-VIII, pp. 3159-3160, § 116). 

2. Application en l'espèce 

4 1 . Les r e q u é r a n t s se sont vu i n t e r d i r e pa r Pos te l , u n e société pr ivée 

p rop r i é t a i r e du c e n t r e c o m m e r c i a l les Ga le r i e s , d ' é tab l i r un s t a n d à cet 

endro i t afin de d i s t r i bue r des t r ac t s . La C o u r e s t ime q u e les a u t o r i t é s 

n 'on t a u c u n e responsab i l i t é d i rec te d a n s c e t t e res t r i c t ion à la l iber té 

d ' express ion des in té ressés . Elle n ' es t pas convaincue q u ' u n e r e sponsa ­

bil i té q u e l c o n q u e de l 'E ta t puisse décou le r du fait q u ' u n e e n t r e p r i s e 

pub l ique d ' exp lo i t a t ion ait cédé la p r o p r i é t é du c e n t r e à Poste l ni du fait 

q u e ce t r ans fe r t ait é té au to r i sé pa r le m i n i s t r e . La C o u r doit s t a t u e r sur la 

ques t ion de savoir si l 'E ta t dé f endeu r a r e spec té ou non u n e éven tue l le 

obl igat ion posit ive de p r o t é g e r d 'une ingé rence d ' a u t r u i - en l 'occur rence 

le p r o p r i é t a i r e des Ga le r i e s - l 'exercice des dro i t s q u e les r e q u é r a n t s 

t i r en t de l 'ar t icle 10. 

42. Il i m p o r t e de c o n n a î t r e la n a t u r e du dro i t prévu par la Conven t i on 

qu i est e n j e u . 

43 . La C o u r rappe l le q u e les r e q u é r a n t s voula ien t a t t i r e r l ' a t t en t ion de 

leurs conci toyens su r leur opposi t ion au projet des élus locaux de cons t ru i r e 

sur des a i res de j e u et de pr iver ainsi l eurs enfan t s d ' espaces ve r t s d a n s 

lesquels ils pouva ien t j o u e r . Il s 'agissai t là d ' un sujet d ' i n t é r ê t g é n é r a l 

c o n t r i b u a n t au d é b a t sur l 'exercice des pouvoirs locaux. C e p e n d a n t , si la 

l iber té d ' express ion est un dro i t i m p o r t a n t , elle n 'es t pas i l l imi tée . C e n 'es t 

pas non plus le seul droi t p ro t égé p a r la C o n v e n t i o n qu i soit e n j e u . Il faut 

é g a l e m e n t t en i r c o m p t e des d ro i t s du p r o p r i é t a i r e du c e n t r e c o m m e r c i a l 

au t i t r e de l 'a r t ic le 1 du Protocole n° 1. 

44. La C o u r a e x a m i n é les a r g u m e n t s des r e q u é r a n t s et la j u r i s p r u ­

dence des E t a t s - U n i s c i tée p a r eux qui m e t t e n t l 'accent sur la m a n i è r e 

don t les c e n t r e s c o m m e r c i a u x , lesquels on t p o u r t a n t e s s e n t i e l l e m e n t 

p o u r objet de sat isfai re des i n t é r ê t s c o m m e r c i a u x pr ivés , se rven t de plus 

en plus de l ieux de r a s s e m b l e m e n t et d ' e spaces où se d é r o u l e n t des 

é v é n e m e n t s , et p roposen t des act ivi tés mu l t i p l e s d a n s leurs locaux. Les 
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pa r t i cu l i e r s sont souvent non s e u l e m e n t invités à faire leurs courses , 

ma i s e n c o u r a g é s à f lâner et à pa r t i c ipe r à des act ivi tés va r iées a l lant 

du d i v e r t i s s e m e n t au social, à l ' éducat i f e t au cari tat if . C e s c e n t r e s 

c o m m e r c i a u x peuven t se c o m p a r e r aux centres-vi l les t r a d i t i o n n e l s ; de 

fait, les Ga le r i e s sont en l 'occurrence ind iquées c o m m e centre-vi l le sur 

les c a r t e s et h é b e r g e n t des services et ins ta l l a t ions publics qu i , s'ils ne 

sont pas d a n s les locaux m ê m e s du c e n t r e , se t rouven t à p rox imi té . 

Les r e q u é r a n t s s o u t i e n n e n t en conséquence q u e le c e n t r e commerc i a l 

doit ê t r e cons idé ré c o m m e un espace « q u a s i pub l i c» d a n s lequel les 

pa r t i cu l i e r s p e u v e n t d e m a n d e r à exe rce r leur droi t d ' express ion de façon 

r a i sonnab le . 

45 . Le G o u v e r n e m e n t e s t ime qu ' i l n 'es t ni ut i le ni c o h é r e n t de recour i r 

à u n e not ion d ' e space « q u a s i pub l i c» et soul igne les p r o b l è m e s qui 

n a î t r a i e n t si des lieux ouver t s au publ ic , c o m m e les t h é â t r e s et les 

m u s é e s , é t a i en t t e n u s de p e r m e t t r e aux p e r s o n n e s d'y accéde r à des fins 

a u t r e s q u e les act ivi tés cu l tu re l les qu ' i ls p roposen t . 

46. La C o u r observe que si les affaires po r t ées devan t les ju r id i c t ions 

a m é r i c a i n e s en pa r t i cu l i e r i l lus t rent une t e n d a n c e i n t é r e s s a n t e à ad­

m e t t r e l ' ex is tence du droi t à la l iber té d ' express ion d a n s le cadre de 

locaux privés ouver t s au publ ic , la C o u r s u p r ê m e des E t a t s - U n i s s'est 

a b s t e n u e de déc l a r e r qu ' i l exis te au niveau fédéral un droi t const i­

t u t ionne l à la l iber té d ' express ion dans un c e n t r e c o m m e r c i a l privé. Les 

au to r i t é s des différents E t a t s fédérés a d o p t e n t des a t t i t u d e s var iées à 

l ' égard des ques t i ons de dro i t privé et de droi t publ ic nées de s i tua t ions 

de fait e x t r ê m e m e n t d iverses . O n ne p e u t p o u r l ' i ns tan t d i re qu ' i l se 

dégage un consensus qui p o u r r a i t ass i s te r la C o u r d a n s son e x a m e n en 

l 'espèce de l 'appl icat ion de l 'ar t icle 10 de la Conven t i on . 

47. C e t t e d isposi t ion, m a l g r é l ' impor t ance r e c o n n u e à la l iber té 

d ' express ion , ne d o n n e pas la l iber té de choisir un forum en vue d 'exer­

cer ce dro i t . C e r t e s , l 'évolut ion d é m o g r a p h i q u e , sociale, é c o n o m i q u e et 

t echno log ique modifie les moyens de d é p l a c e m e n t et de c o m m u n i c a t i o n 

dont d i sposen t les individus, mais la C o u r n 'es t pas conva incue q u e ce t t e 

évolut ion exige a u t o m a t i q u e m e n t la c réa t ion d 'un dro i t de p é n é t r e r dans 

des p rop r i é t é s pr ivées ni m ê m e n é c e s s a i r e m e n t d a n s l ' ensemble des biens 

a p p a r t e n a n t au d o m a i n e public (par e x e m p l e les a d m i n i s t r a t i o n s et les 

m in i s t è r e s ) . Toutefo is , lo rsque l ' in te rd ic t ion d ' accéde r à la p rop r i é t é a 

pour effet d ' e m p ê c h e r tout exerc ice effectif de la l iber té d ' express ion ou 

lorsque l 'on peu t cons idé re r q u e la subs t ance m ê m e de ce droi t s 'en t rouve 

a n é a n t i e , la C o u r n 'exc lu t pas q u e l 'E ta t puisse avoir l 'obl igat ion positive 

de p r o t é g e r la j ou i s sance des dro i t s prévus pa r la Conven t i on en régle­

m e n t a n t le dro i t de p rop r i é t é . U n e ville a p p a r t e n a n t à u n e e n t r e p r i s e , 

dans laquel le la m u n i c i p a l i t é tou t e n t i è r e est con t rô lée p a r un o r g a n i s m e 

privé, en sera i t un e x e m p l e (affaire Marsh v. Alabama, c i tée plus h a u t a u 

p a r a g r a p h e 26) . 
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48. En l 'espèce, la res t r ic t ion imposée à la possibi l i té pour les 

r e q u é r a n t s de c o m m u n i q u e r leurs opinions se l imi ta i t aux e n t r é e s et 

voies de pas sage des Ga le r i e s . Elle n ' e m p ê c h a i t pas les in t é res sés 

d ' ob t en i r une au to r i s a t i on individuel le de la p a r t des c o m m e r c e s se 

t r ouvan t d a n s l ' ence in te des Ga le r i e s (le d i r e c t e u r d 'un h y p e r m a r c h é 

a u t o r i s a en une occasion la mise en p lace d ' un s t a n d dans son magas in ) 

ni de d i s t r i b u e r des t r a c t s sur les voies pub l iques d 'accès au sec t eu r . Il 

é ta i t é g a l e m e n t loisible aux r e q u é r a n t s de faire c a m p a g n e d a n s l 'ancien 

centre-vi l le et d 'avoir recours à d ' a u t r e s m o d e s de c o m m u n i c a t i o n , 

c o m m e le po r t e -à -por t e ou la p resse , la rad io et la télévision locales. 

Les r e q u é r a n t s ne n ien t pas avoir d isposé de ces a u t r e s moyens . L e u r 

a r g u m e n t consis te e s s en t i e l l emen t à d i re q u e la façon la plus facile et la 

plus efficace d ' a t t e i n d r e le publ ic consis ta i t à s ' ad resse r à lui d a n s les 

Ga le r i e s , c o m m e le m o n t r e la c a m p a g n e d ' i n fo rma t ion m e n é e p a r la 

c o m m u n e e l l e -même ( p a r a g r a p h e 21 c i -dessus) . N é a n m o i n s , la C o u r 

cons idère q u e les r e q u é r a n t s ne peuven t s o u t e n i r q u e le refus de la 

société pr ivée Poste l les e m p ê c h a effec t ivement de c o m m u n i q u e r l eur 

po in t de vue à leurs conci toyens . Q u e l q u e 3 200 p e r s o n n e s p r é s e n t è r e n t 

des l e t t r e s d e sou t i en à leur cause . L ' idée q u e d a v a n t a g e de p e r s o n n e s 

l ' au ra i en t fait si le s t a n d é ta i t r es té d a n s les Ga le r i e s n 'es t que 

suppos i t ion et ne vient pas é t aye r l ' a r g u m e n t des r e q u é r a n t s selon 

lequel , à dé fau t , ils é t a i en t d a n s l ' impossibi l i té d ' e x e r c e r v é r i t a b l e m e n t 

leur l iber té d ' express ion . 

49. M e t t a n t en ba l ance les dro i t s en cause , et t e n a n t c o m p t e de la 

n a t u r e et de la po r t ée de la res t r i c t ion l i t ig ieuse, la C o u r conclut q u e 

l 'Eta t d é f e n d e u r n ' a pas failli à une obl iga t ion posit ive de p r o t é g e r la 

l iber té d ' express ion des r e q u é r a n t s . 

50. P a r c o n s é q u e n t , il n 'y a pas eu violat ion de l 'ar t icle 10 de la 

Conven t i on . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 11 DE LA 

C O N V E N T I O N 

51 . L 'a r t ic le 11 de la C o n v e n t i o n dispose en ses p a r t i e s p e r t i n e n t e s : 

« 1 . T o u t e p e r s o n n e a d r o i t à la l i b e r t é d e r é u n i o n p a c i f i q u e et à la l i b e r t é 

d ' a s s o c i a t i o n (...) 

2 . L ' e x e r c i c e d e ces d r o i t s ne p e u t fa i re l 'objet d ' a u t r e s r e s t r i c t i o n s q u e ce l les q u i , 

p r é v u e s p a r la loi , c o n s t i t u e n t d e s m e s u r e s n é c e s s a i r e s , d a n s u n e s o c i é t é d é m o c r a t i q u e , 

à la s é c u r i t é n a t i o n a l e , à la s û r e t é p u b l i q u e , à la d é f e n s e d e l ' o r d r e et à la p r é v e n t i o n du 

c r i m e , à la p r o t e c t i o n de la s a n t é ou de la m o r a l e , ou à la p r o t e c t i o n d e s d r o i t s e t l i b e r t é s 

d ' a u t r u i . Le p r é s e n t a r t i c l e n ' i n t e r d i t p a s q u e d e s r e s t r i c t i o n s l é g i t i m e s s o i e n t i m p o s é e s 

à l ' e x e r c i c e d e c e s d r o i t s p a r les m e m b r e s d e s fo rces a r m é e s , de la po l ice ou d e 

l ' a d m i n i s t r a t i o n d e l ' E t a t . » 
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52. La C o u r e s t ime q u e des cons idé ra t ions t rès p roches de celles ayant 

j o u é au r e g a r d de l 'ar t icle 10 de la Conven t i on va len t pour l 'ar t icle 11. 

P o u r les m ê m e s ra i sons , elle ne c o n s t a t e a u c u n m a n q u e m e n t à p r o t é g e r 

la l iber té de r é u n i o n des r e q u é r a n t s ; il n'y a donc pas eu viola t ion de 

l 'ar t icle 11 de la Conven t ion . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 D E LA 

C O N V E N T I O N 

53. Aux t e r m e s de l 'ar t icle 13 de la Conven t i on : 

« T o u t e p e r s o n n e d o n t les d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n o n t é t é 

v io lés , a d r o i t à l ' oc t ro i d ' u n r e c o u r s effect i f d e v a n t u n e i n s t a n c e n a t i o n a l e , a l o r s m ê m e 

q u e la v i o l a t i o n a u r a i t é t é c o m m i s e p a r d e s p e r s o n n e s a g i s s a n t d a n s l ' e x e r c i c e d e l e u r s 

f o n c t i o n s off ic ie l les . » 

54. Les r e q u é r a n t s s o u t i e n n e n t qu ' i l s ne d i sposen t d ' a u c u n recours 

con t r e la s i tua t ion don t ils t i r en t grief et qui d o n n a lieu à des a l léga t ions 

dé fendab les de violat ion de la C o n v e n t i o n . Le droi t i n t e r n e ne prévoyait à 

l ' époque des faits a u c u n recours p e r m e t t a n t d ' e x a m i n e r si une ingérence 

dans leurs dro i t s é ta i t i l l icite. Selon la j u r i s p r u d e n c e des t r i b u n a u x 

angla i s , le p r o p r i é t a i r e d 'un c e n t r e c o m m e r c i a l peu t invoquer une 

mauva i s e ra ison, voire n ' i nvoquer a u c u n e ra ison, pour exc lu re des 

p e r s o n n e s de son t e r r a in . A u c u n con t rô le j ud ic i a i r e de la décis ion d 'un 

o r g a n i s m e privé c o m m e celui-ci ne sera i t possible. 

55 . Le G o u v e r n e m e n t r econna î t que si, c o n t r a i r e m e n t à sa thèse , 

les obl iga t ions posit ives de l 'E ta t se t rouva i en t en j e u et s'il y a eu une 

ingé rence injustifiée au r e g a r d des a r t ic les 10 et 11 de la Conven t ion , il 

n ' ex i s t a i t en droi t i n t e r n e a u c u n recours à la disposi t ion des r e q u é r a n t s . 

56. La j u r i s p r u d e n c e des in s t i t u t ions c h a r g é e s de l 'appl icat ion de la 

C o n v e n t i o n ind ique toutefois que l 'ar t ic le 13 ne s au ra i t ê t r e i n t e r p r é t é 

c o m m e ex igean t un recours con t re l ' é t a t du droi t i n t e r n e , ce qui 

r ev iendra i t à i m p o s e r aux E t a t s c o n t r a c t a n t s d ' i n t é g r e r la Conven t ion 

d a n s leurs sys t èmes j u r i d i q u e s n a t i o n a u x (James et autres c. Royaume-Uni, 

a r r ê t du 21 février 1986, série A n° 98, p . 47, § 85) . P a r c o n s é q u e n t , é t an t 

d o n n é q u ' a u c u n recours n 'ex is ta i t en dro i t i n t e r n e avant l ' en t r ée en 

v igueur , le 2 oc tobre 2000, de la loi de 1998 sur les d ro i t s de l ' h o m m e , les 

griefs des r e q u é r a n t s vont à l ' encon t re de ce p r inc ipe . Aprè s ce t t e d a t e , les 

in t é res sés a u r a i e n t pu faire valoir l eu r s griefs devan t les ju r id i c t ions 

i n t e r n e s qui a u r a i e n t disposé d ' u n e sér ie de m e s u r e s p e r m e t t a n t de 

r e d r e s s e r ceux-ci . 

57. C o m p t e t enu de ce qui p r écède , la C o u r e s t i m e qu ' i l n 'y a pas eu 

violat ion de l 'ar t ic le 13 de la Conven t i on en l ' espèce . 
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P A R C E S M O T I F S , L A C O U R 

1. Dit, p a r six voix con t r e u n e , qu ' i l n'y a pas eu viola t ion de l 'ar t icle 10 de 

la Conven t i on ; 

2. Dit, pa r six voix con t re une , qu ' i l n'y a pas eu viola t ion de l 'ar t icle 11 de 

la Conven t i on ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t icle 13 de la 

Conven t ion . 

Fait en angla i s , puis c o m m u n i q u é par écrit le 6 ma i 2003, en appl ica t ion 

de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Michae l O ' B O Y L E M a t t i PELLONPÄÄ 

Greffier P rés iden t 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en p a r t i e 

d i ss iden te de M. M a r u s t e . 

M.P. 

M . O ' B . 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E M A R U S T E 

(Traduction) 

J e r e g r e t t e d e ne pouvoir p a r t a g e r l'avis de la major i t é de la c h a m b r e 

selon lequel il n ' a pas é té po r t é a t t e i n t e aux dro i t s des r e q u é r a n t s au t i t re 

des ar t ic les 10 et 11 de la Conven t i on . J ' e s t i m e que les d ro i t s des 

p r o p r i é t a i r e s d u c e n t r e c o m m e r c i a l on t p réva lu - a lors q u e ce la n ' é ta i t 

pas nécessa i re - sur la l iber té d ' express ion et de r é u n i o n des r e q u é r a n t s . 

La p r é s e n t e affaire soulève l ' i m p o r t a n t e ques t i on des obl igat ions 

posi t ives de l 'E ta t d a n s u n e société m o d e r n e l ibéra le où de n o m b r e u x 

services qu i re lèvent t r a d i t i o n n e l l e m e n t du d o m a i n e publ ic , c o m m e la 

pos te , les t r a n s p o r t s , l ' énerg ie , la s a n t é et d ' a u t r e s services locaux, ont 

é t é pr iva t i sés ou p o u r r a i e n t l ' ê t re . D a n s une telle s i tua t ion , les droi t s des 

p r o p r i é t a i r e s privés doivent-i ls l ' e m p o r t e r sur d ' a u t r e s d ro i t s ? ou bien 

l 'E ta t a-t-il encore q u e l q u e peu la responsab i l i t é de g a r a n t i r le j u s t e 

équi l ib re e n t r e les i n t é r ê t s privés et les i n t é r ê t s publ ics? 

Le nouveau centre-vi l le avait é té i n i t i a l emen t conçu et cons t ru i t pa r un 

o r g a n i s m e créé pa r l 'E ta t ( p a r a g r a p h e 11 de l ' a r r ê t ) . Le c e n t r e com­

merc ia l fut pa r la su i te pr iva t i sé . Le s e c t e u r é t a i t i m m e n s e , c o m p r e n a i t 

d e n o m b r e u x m a g a s i n s et h y p e r m a r c h é s ainsi q u e des pa rk ings et des 

al lées p i é tonn i è r e s . E t a n t d o n n é sa s i tua t ion cen t r a l e , p lus ieurs services 

publics d ' i m p o r t a n c e , c o m m e la b ib l io thèque mun ic ipa l e , les b u r e a u x des 

services sociaux, le c e n t r e de s a n t é et m ê m e le pos te de police é ta ien t 

é g a l e m e n t ab r i t é s d a n s le c e n t r e ou à p rox imi t é de celui-ci. C e r t a i n s 

ac tes e t décis ions faisaient in t e rven i r a u t o r i t é s et fonds pub l i c s ; de plus, 

d e n o m b r e u x o r g a n i s m e s publics se t rouva ien t d a n s le vois inage . Ce la 

signifie q u e les pouvoirs publics ava ien t aussi une p a r t de responsabi l i t é 

d a n s les décisions c o n c e r n a n t la n a t u r e du sec teu r , l 'accès à celui-ci et son 

u t i l i sa t ion . 

Il ne fait a u c u n d o u t e q u e ce sec teu r , p a r sa des t i na t i on et sa n a t u r e 

m ê m e , cons t i tue un forum publicum ou espace «quas i publ ic» , c o m m e l'ont 

s o u t e n u les r e q u é r a n t s et a insi q u e la c h a m b r e l'a e x p r e s s é m e n t r econnu 

( p a r a g r a p h e 44 de l ' a r r ê t ) . Le lieu en t a n t que tel n ' a p p a r t i e n t pas depuis 

t r è s l o n g t e m p s à ses p r o p r i é t a i r e s ac tue l s . Il s 'agit d ' u n e in f r a s t ruc tu re 

r é c e n t e d a n s laquel le des i n t é r ê t s et des fonds publics é t a i en t e n j e u et le 

sont tou jours . Voi là pou rquo i ce cas est tou t à fait différent d ' u n e s i tua t ion 

à laquel le le p roverbe « c h a r b o n n i e r est m a î t r e chez lui» s ' app l iquera i t . 

M ê m e si les r e q u é r a n t s ne se p l a i g n e n t p a s d ' u n e inéga l i t é de 

t r a i t e m e n t , il é ta i t m a n i f e s t e m e n t jus t i f ié qu ' i l s s ' a t t e n d e n t à pouvoir 

u t i l i ser le s e c t e u r c o m m e un lieu de r a s s e m b l e m e n t public et à avoir 

accès au public et aux services du c e n t r e de la m ê m e m a n i è r e que 
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d ' a u t r e s en t i t é s , y compr i s la c o m m u n e ( p a r a g r a p h e s 20 et 34 de l ' a r r ê t ) , 

qui ava ien t ut i l isé les lieux à des fins s emblab le s sans res t r i c t ion . 

Les r e q u é r a n t s on t che rché à c o m m u n i q u e r avec le publ ic sur un sujet à 

c a r a c t è r e publ ic et non pas pr ivé , pour c o n t r i b u e r au d é b a t sur l 'exercice 

du pouvoir local ; en d ' a u t r e s t e r m e s , à des fins t o t a l e m e n t licites. Ils se 

sont c o m p o r t é s c o m m e les a u t r e s , sans p e r t u r b e r l 'o rdre public ni 

e n t r a v e r le c o m m e r c e p a r des m é t h o d e s inaccep tab les ou g ê n a n t e s . 

Dès lors, il est difficile d ' a ccep t e r le cons ta t fait pa r la c h a m b r e selon 

lequel les a u t o r i t é s ne sont pas d i r e c t e m e n t r e sponsab les des res t r i c t ions 

imposées a u x r e q u é r a n t s . D a n s u n sens s t r ic t e t formel cela est vra i ma i s 

ne signifie pas qu ' i l n ' ex i s te pas de responsab i l i t é s ind i rec tes . Les pouvoirs 

publics ne s a u r a i e n t , pa r la p r iva t i sa t ion , se d é b a r r a s s e r de la respon­

sabi l i té de p r o t é g e r des dro i t s et l iber tés a u t r e s q u e le dro i t de p rop r i é t é . 

Ils p o r t e n t encore la responsab i l i t é de déc ider c o m m e n t le forum qu ' i l s ont 

c réé doit ê t r e uti l isé et de veiller au respec t de l ' in té rê t g é n é r a l et des 

d ro i t s des individus . P e r m e t t r e un exercice r a i sonnab le des d ro i t s et 

l ibe r tés individuels , y compr i s la l iber té d ' express ion et de r éun ion dans 

un c e n t r e c o m m e r c i a l pr ivé, et ne pas r e n d r e c e r t a i n s services publics 

inaccessibles à la popu la t ion et aux m a n i f e s t a n t s relève de l ' in té rê t 

géné ra l . La C o u r déc la re i n v a r i a b l e m e n t q u e lorsqu ' i l exis te un conflit 

e n t r e des dro i t s et l ibe r tés , la l iber té d ' express ion doit prévaloi r . En 

l 'espèce, c 'est a p p a r e m m e n t le con t r a i r e qui se p a s s e : le d ro i t de 

p rop r i é t é l ' empor t e sur la l iber té d ' express ion . 

Il se ra i t ce r t e s excessif de dire q u ' a u c u n e res t r i c t ion ne peu t ê t r e 

imposée à l 'exercice des dro i t s et l iber tés d a n s des l ieux privés. Ces 

dro i t s et l iber tés doivent ê t r e exercés d ' une façon qui r e spec te é g a l e m e n t 

les d ro i t s du p r o p r i é t a i r e . C 'es t p r é c i s é m e n t ce q u e la c h a m b r e n ' a pas 

pris en c o m p t e en l 'espèce. Les pouvoirs publics ne se sont pas livrés à un 

exercice de mise en ba l ance et n 'on t pas r é g l e m e n t é l 'u t i l i sa t ion d a n s 

l ' in té rê t géné ra l du forum publicum a p p a r t e n a n t à des p r o p r i é t a i r e s pr ivés . 

La vieille règle t r ad i t ionne l l e voulan t que le p r o p r i é t a i r e bénéficie sans 

condi t ion du droi t d ' expu l se r des individus de son t e r r a i n et de ses bâ t i ­

m e n t s sans avoir a u c u n e m e n t à se jus t i f i e r et sans devoir se s o u m e t t r e au 

c r i t è re du c a r a c t è r e r a i sonnab le n 'es t p lus e n t i è r e m e n t a d a p t é e à la 

société c o n t e m p o r a i n e . L 'E t a t n ' a pa r c o n s é q u e n t pas respec té les 

obl igat ions positives q u e lui imposa i en t les a r t ic les 10 et 11. 
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SOMMAIRE1 

Refus d'accueillir la demande d'un accusé tendant à voir produire certains 
é léments de preuve 

Article 6 § 1 

Procédure pénale - Procès équitable - Preuves - Production d'éléments de preuve - Refus 
d'accueillir la demande d'un accusé tendant à voir produire certains éléments de preuve 

* 
* * 

Avec certains de ses collègues, le requérant fut mis en cause par son employeur, la 
Banque commerciale de Grèce, pour avoir débité le compte de la Société grecque 
des chemins de fer au moyen de sept chèques tirés d'un carnet de chèques établi au 
nom de cette société mais qui ne lui avait jamais été remis. La banque invoquait 
un préjudice dépassant 20 millions de drachmes (soit environ 58 700 euros). Le 
requérant fut condamné en première et en deuxième instance. Après cassation, 
l'affaire fut renvoyée devant la cour d'appel d'Athènes, qui reconnut le requérant 
coupable d'escroquerie et le condamna à trois ans et six mois d'emprisonnement. 
La Cour de cassation confirma cet arrêt. En cours de procédure, le requérant 
demanda en vain la production de certaines preuves, notamment les pages du 
calendrier de l'ordinateur de la banque et l'original des chèques litigieux. 

Article 6 §§ 1 et 3 d) : la Cour relève que la présente espèce porte sur le refus 
d'ordonner la production des originaux de documents ayant servi de base à une 
condamnation pénale. A aucun moment de la procédure les juridictions ayant 
connu de l'affaire n'ont examiné les pages électroniques de l'ordinateur, ou 
l'original des chèques, ni même vérifié si les copies produites étaient conformes 
aux originaux. La production des chèques était primordiale pour la défense du 
requérant et aurait pu servir à démontrer que l'accusation de fraude était sans 
fondement. Malgré les demandes répétées du requérant, des éléments de preuve 
essentiels ne furent pas produits et discutés de manière adéquate à l'audience. Dès 
lors, la Cour estime que la procédure, considérée dans son ensemble, n'a pas 
répondu aux exigences d'un procès équitable. 
Conclusion : violation (unanimité). 

Article 41 : la Cour alloue au requérant une indemnité pour dommage moral cl 
une somme pour frais et dépens. 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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En l 'af fa ire G e o r g i o s P a p a g e o r g i o u c. G r è c e , 

La C o u r e u r o p é e n n e des Dro i t s d e l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M . G. BOXELLO, président, 

C L . ROZAKIS, 

P. LORENZEN, 

M M C N . V A J I C , 

M M . E. LEVITS, 

A. K O V L E R , 

V . ZAGREBELSKYjjajKÎ, 
et de M . S . NIELSEX, greffier adjoint de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 20 j u i n 2002 et 10 avril 

2003 , 

R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n" 59506/00) d i r igée 

con t r e la R é p u b l i q u e he l l én ique et don t un r e s so r t i s san t de cet E t a t , 

M . Georgios P a p a g e o r g i o u (« le r e q u é r a n t » ) , a saisi la C o u r le 29 mai 

2000 e n ve r tu de l 'ar t ic le 34 d e la Conven t i on de s a u v e g a r d e des Droi t s 

de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é devan t la C o u r pa r M ' N . F rangak i s , 

avocat à A t h è n e s . Le g o u v e r n e m e n t g rec («le G o u v e r n e m e n t » ) est 

r e p r é s e n t é pa r M . M . Apessos , dé l égué de son agen t et consei l ler a u p r è s 

du Consei l j u r i d i q u e d e l 'E ta t . 

3. D a n s sa r e q u ê t e , M . Papageorg iou a l l égua i t en pa r t i cu l i e r une 

v iola t ion du dro i t à ê t r e j u g é d a n s u n dé la i r a i sonnab le et de m a n i è r e 

équ i t ab le (ar t ic les 6 §§ 1 et 3 d) de la C o n v e n t i o n ) . 

4. La r e q u ê t e a é té a t t r i b u é e à la d e u x i è m e sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t de la C o u r ) . Au sein de celle-ci a a lors é té 

cons t i t uée , c o n f o r m é m e n t à l ' a r t ic le 26 § 1 du r è g l e m e n t , la c h a m b r e 

c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la C o n v e n t i o n ) . Le 

1" n o v e m b r e 2001 , la C o u r a modifié la compos i t ion de ses sect ions 

(ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e est ainsi échue à 

la p r e m i è r e sect ion telle q u e r e m a n i é e (ar t ic le 52 § 1). 

5. P a r u n e décision du 20 j u i n 2002, la c h a m b r e a déc l a r é la r e q u ê t e 

p a r t i e l l e m e n t recevable . 

6. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé des obser­

va t ions écr i t es sur le fond d e l 'affaire (a r t ic le 59 § 1 d u r è g l e m e n t ) . 
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E N F A I T 

LES C I R C O N S T A N C E S DE L 'ESPÈCE 

7. Le r e q u é r a n t est né en 1955 et rés ide à Aghios S tefanos d 'A t t i que . 

8. Le 30 ma i 1990, la B a n q u e c o m m e r c i a l e de G r è c e p o r t a p la in te 

con t re ce r t a ins de ses employés , don t le r e q u é r a n t , pour d é t o u r n e m e n t 

de d o c u m e n t s , faux et u sage de faux et e sc roque r i e , a f f i rmant q u e ces 

infract ions lui ava ien t c a u s é un d o m m a g e d é p a s s a n t 20 mil l ions de 

d r a c h m e s . Elle r ep rocha i t aux in té ressés d 'avoir déb i t é le c o m p t e de la 

Société g r e c q u e des c h e m i n s de fer ( « P O S E » ) au moyen de sept chèques 

t i rés d 'un c a r n e t de chèques qui avai t é té établ i au n o m de ce t t e société 

m a i s ne lui avai t j a m a i s é t é r e m i s . Le 2 j u i n 1990, le p r o c u r e u r mi t en 

cause le r e q u é r a n t . 

9. Le 27 m a r s 1991, ce d e r n i e r fut convoqué d e v a n t le j u g e 

d ' i n s t ruc t ion puis mis en d é t e n t i o n provisoire . Le 23 avril 1991, il 

bénéficia , a p r è s le v e r s e m e n t d ' une cau t ion , d ' u n e mise en l iber té 

assor t ie d ' un con t rô le j ud ic i a i r e avec, n o t a m m e n t , in te rd ic t ion de sor t ie 

du t e r r i t o i r e . 

10. P a r u n e décision du 26 j u i n 1992, la c h a m b r e d ' accusa t ion de la 

cour d ' appe l d ' A t h è n e s renvoya ce r t a in s des p r é v e n u s , dont le r e q u é r a n t , 

en j u g e m e n t devan t la cour d ' appe l d ' A t h è n e s composée , c o m m e c'est la 

règ le pour les affaires don t les cours d ' appe l conna i s sen t en p r e m i e r 

ressor t , de trois j u g e s . 

11. I n i t i a l e m e n t fixée au 27 ma i 1994, l ' audience fut d ' abord r e p o r t é e 

a u 26 j a n v i e r 1996 en ra ison d ' u n e grève d u b a r r e a u d ' A t h è n e s , pu is au 

31 m a i 1996 en ra ison des p r o b l è m e s de s a n t é d 'un des coaccusés . Le j o u r 

v e n u , l ' aud ience fut enco re r e p o r t é e , c e t t e fois au 13 oc tob re 1997. 

12. Le 4 j u i n 1996, le r e q u é r a n t , qui avan t d ' e n t r e r à la b a n q u e é ta i t 

officier d a n s la m a r i n e m a r c h a n d e , sollicita la levée de l ' in te rd ic t ion de 

sor t ie du t e r r i t o i r e s u s m e n t i o n n é e afin de pouvoir t rava i l le r à nouveau 

d a n s la m a r i n e ; il s o u t e n a i t qu ' i l avai t besoin d ' une act ivi té r é m u n é r é e 

pour subven i r a u x besoins de sa f e m m e et de ses t rois en fan t s et 

soul igna i t q u e la p r o c é d u r e avai t é té a journée d'office à p lus ieurs 

r ep r i ses . Le p r o c u r e u r puis la c h a m b r e d ' accusa t ion de la cour d ' appe l lui 

opposè r en t toutefois u n refus. La cour d ' appe l avait re je té d a n s le passé 

u n e d e m a n d e semblab le . 

13. Le procès d é b u t a f i na l emen t le 13 oc tobre 1997, c 'es t -à-di re 

c inq ans , t rois mois et d ix-sep t j o u r s ap rè s la décis ion de la c h a m b r e 

d ' accusa t ion (26 j u i n 1992) et p lus de sept ans ap rè s le dépô t de la 

p l a i n t e e t l ' e n g a g e m e n t d e la p r o c é d u r e . Les d é b a t s se pou r su iv i r en t les 

13, 14, 15, 21 et 29 oc tobre 1997. U n des coaccusés déposa u n e d e m a n d e 

t e n d a n t à ce q u e la b a n d e de l ' o r d i n a t e u r d e la b a n q u e ( m a i s non des 

c h è q u e s l i t igieux) fût p r o d u i t e d e v a n t la cour . L 'avocat de la b a n q u e 
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produis i t u n e a t t e s t a t i o n du service i n f o r m a t i q u e de celle-ci qui cert if iai t 

que les copies des b a n d e s de l ' o r d i n a t e u r q u i se t r o u v a i e n t au doss ier 

é t a i en t a u t h e n t i q u e s . C e t t e a t t e s t a t i o n fut lue à l ' aud ience sans susc i te r 

de réac t ion de la p a r t des accusés . D u r a n t les d é b a t s , il fut d o n n é l ec tu re 

d 'au moins soixante-s ix d o c u m e n t s et p rocédé à l ' aud i t ion d e trois 

t é m o i n s . 

La cour d ' appe l r end i t son j u g e m e n t le 29 oc tobre 1997. Elle c o n d a m n a 

le r e q u é r a n t à cinq ans et q u a t r e mois d ' e m p r i s o n n e m e n t , pe ine don t elle 

déduis i t la pé r iode de d é t e n t i o n provisoire , et o r d o n n a la confiscat ion 

et la d e s t r u c t i o n des sep t c h è q u e s l i t ig ieux. Enfin, elle dit q u e si le 

r e q u é r a n t déc ida i t d ' i n t e r j e t e r appe l , son recours a u r a i t un effet suspen­

sif sur l ' exécut ion de la pe ine . 

14. Le r e q u é r a n t a t t a q u a le j u g e m e n t d e v a n t la j u r i d i c t i on d ' appe l 

c o m p é t e n t e , à savoir la cour d ' appe l d ' A t h è n e s s t a t u a n t en fo rma t ion de 

cinq j u g e s . Le 20 février 1998, celle-ci conf i rma le j u g e m e n t de p r e m i è r e 

i n s t ance , mais réduis i t la pe ine à q u a t r e ans et dix mois d ' e m p r i s o n n e ­

m e n t . 

15. P e n d a n t l ' aud ience , le r e q u é r a n t avai t d e m a n d é la p roduc t ion aux 

d é b a t s des copies de ce r t a ines pages du ca l end r i e r de l ' o r d i n a t e u r de la 

b a n q u e et de l 'or iginal des c h è q u e s l i t ig ieux, ainsi q u e la convocat ion 

d ' u n expe r t g r a p h o l o g u e , M . C h a l k i a s , et son aud i t i on con t rad ic to i r e 

avec un a u t r e g r a p h o l o g u e . 

16. La cour d ' appe l re je ta ces d e m a n d e s p a r les motifs su ivan ts : 

« L a p r é c i s i o n et l ' a u t h e n t i c i t é d e s p a g e s d e l ' o r d i n a t e u r c e n t r a l de la b a n q u e , 

a c c o m p a g n é e s d e s a t t e s t a t i o n s d e s c a d r e s s u p é r i e u r s d e ce l le -c i , son t i n c o n t e s t a b l e s , e t 

u n e p r é s e n t a t i o n de c e s p a g e s n ' e s t p a s n é c e s s a i r e ; e n o u t r e , la c o m p a r u t i o n d e 

M . C h a l k i a s et son a u d i t i o n c o n t r a d i c t o i r e n e s o n t p a s n o n p l u s n é c e s s a i r e s , c a r 

l ' i n t é r e s s é a r é d i g é un r a p p o r t c i r c o n s t a n c i é q u i a é t é lu à l ' a u d i e n c e . E n f i n , les 

p h o t o c o p i e s d e s c h è q u e s l i t i g i e u x , d o n t la fa l s i f ica t ion n ' e s t c o n t e s t é e p a r a u c u n e d e s 

p a r t i e s , s a t i s f o n t a u x b e s o i n s d e la p r o c é d u r e , et la p r é s e n t a t i o n d e s o r i g i n a u x est d o n c 

s u p e r f l u e . » 

17. La cour d ' appe l d o n n a l ec tu re d e s é l é m e n t s de p reuve déjà 

p r é s e n t é s en p r e m i è r e in s t ance et e n t e n d i t douze t é m o i n s à cha rge et 

cinq à d é c h a r g e . 

18. Elle re leva q u e , c o n t r a i r e m e n t à ce q u ' a v a i t s o u t e n u le r e q u é r a n t , 

la connex ion e n t r e les c h è q u e s l i t igieux et le c o m p t e de l 'OSE ne pouvai t 

ê t r e faite pa r des employés du service i n f o r m a t i q u e de la b a n q u e , qu i 

n ' é t a i t habi l i té à t r a i t e r q u e des in fo rma t ions p r o v e n a n t des succursa les . 

Elle observa en o u t r e q u e , le j o u r où l ' infract ion avait é t é commise , le 

r e q u é r a n t avait é t é le seul à m a n i p u l e r l ' o r d i n a t e u r uti l isé pour com­

m e t t r e l ' infract ion. L ' expe r t g r apho logue avai t conclu q u e les ca rac­

t é r i s t i ques d e l ' éc r i tu re et de la s i g n a t u r e du r e q u é r a n t é t a i en t visibles 

s u r les c h è q u e s . Enfin, la cour d ' appe l n o t a q u e le r e q u é r a n t figurait au 

n o m b r e t rès r e s t r e in t des employés de la b a n q u e conna i s san t le n u m é r o 
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de c o m p t e d e l ' O S E et l ' ident i té des employés de ce t t e société do tés du 
pouvoir d ' é m e t t r e des c h è q u e s . 

19. Le r e q u é r a n t se pourvut en cassa t ion . Le 20 oc tobre 1998, la C o u r 

d e cassa t ion cassa l ' a r rê t objet du pourvoi d a n s sa p a r t i e c o n c e r n a n t le 

d é t o u r n e m e n t de d o c u m e n t s et les infract ions de faux et u sage de faux, 

et elle renvoya l 'affaire devan t la cour d ' appe l u n i q u e m e n t p o u r le chef 

d ' e sc roque r i e . 

20. L ' a u d i e n c e d e v a n t la cour d ' appe l eu t lieu le 2 d é c e m b r e 1998. Le 

r e q u é r a n t sollicita à nouveau la p roduc t ion aux d é b a t s du c a l e n d r i e r 

é l ec t ron ique de la b a n q u e et d e m a n d a q u e l 'avocat de celle-ci cert i f iât la 

conformi té des photocopies des chèques l i t ig ieux. La cour d ' appe l r e j e t a 

les d e m a n d e s . E n ce qu i c o n c e r n e la p r e m i è r e , elle e s t i m a qu ' i l é t a i t 

impossible de r é c u p é r e r les pages du ca l end r i e r é l ec t ron ique de la 

b a n q u e car les bobines n ' é t a i e n t pas conservées , et elle a jou ta q u e 

l ' au then t i c i t é des d o c u m e n t s invoqués r e s so r t a i t d ' a u t r e s p reuves 

d o c u m e n t a i r e s ; q u a n t à la seconde , elle l ' i n t e r p r é t a c o m m e visant à 

révé le r si l 'accusé avait un compl ice , a lors q u e la cu lpabi l i té de l ' in té ressé 

r e s so r t a i t d ' a u t r e s é l é m e n t s de p reuve . La cour d ' appe l aff i rma pa r 

a i l leurs qu ' i l n ' é t a i t pas p rouvé que les photocopies des c h è q u e s eussen t 

é t é falsifiées. Elle conclut q u e l 'accusé avait c o m m i s l ' infract ion en 

p rocédan t sur la base d 'un plan p r éé t ab l i et qu ' i l avait l ' i n t en t ion de 

m e t t r e celui-ci en œ u v r e à p lus ieurs repr i ses afin de sous t r a i r e des fonds 

à la Société g r e c q u e des c h e m i n s de fer. 

21 . Le 8 d é c e m b r e 1998, la cour d ' appe l déc la ra le r e q u é r a n t coupab le 

d ' e s c roque r i e , a u sens d e l 'ar t ic le 386 d u code péna l , c o n s i d é r a n t q u e le 

d o m m a g e causé à la b a n q u e é ta i t le r é su l t a t d ' une t r o m p e r i e de la pa r t 

de ses employés et q u e la ques t ion de savoir si l ' o r d i n a t e u r avait é té uti l isé 

ou non é ta i t sans p e r t i n e n c e . Elle c o n d a m n a l ' in té ressé à t rois ans et 

six mois d ' e m p r i s o n n e m e n t (pér iode dont elle déduis i t v ingt -hui t j o u r s 

passés en d é t e n t i o n provisoire) et o r d o n n a la d e s t r u c t i o n des c h è q u e s 

falsifiés. 

22. Le 30 n o v e m b r e 1999, la C o u r de cassa t ion , saisie p a r le r e q u é r a n t , 
conf i rma l ' a r rê t d e la cour d ' appe l . 

E N D R O I T 

(...) 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 3 d) DE LA 
C O N V E N T I O N 

30. Le r e q u é r a n t a l l ègue (...) u n e violat ion de l 'ar t icle 6 § 3 d) de la 
Conven t ion , qui dispose : 
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« T o u t a c c u s é a d r o i t n o t a m m e n t à : 

(...) 

d) i n t e r r o g e r ou fa i re i n t e r r o g e r les t é m o i n s à c h a r g e et o b t e n i r la c o n v o c a t i o n et 

l ' i n t e r r o g a t i o n d e s t é m o i n s à d é c h a r g e d a n s les m ê m e s c o n d i t i o n s q u e l e s t é m o i n s à 

c h a r g e ; 

( . . . ) » 

3 1 . Le r e q u é r a n t sou t ien t q u e sa c o n d a m n a t i o n se fonde sur 

sept c h è q u e s falsifiés dont les o r ig inaux n 'on t j a m a i s é té p r é s e n t é s p a r la 

b a n q u e (pa r t i e civile d a n s la p r o c é d u r e ) devan t les j u r id i c t ions qui ont 

connu d e l 'affaire. Il a u r a i t d e m a n d é à c h a q u e ju r id i c t ion l ' ayant j u g é 

d ' o r d o n n e r la p roduc t ion des o r ig inaux de ces c h è q u e s ou des copies 

cert if iées conformes par la b a n q u e e l l e - m ê m e , ma i s ces d e m a n d e s 

a u r a i e n t à c h a q u e fois é té r e j e t ées . Selon un exper t g r a p h o l o g u e , il é ta i t 

l ' a u t e u r d e la falsification, m a i s les t r i b u n a u x se s e r a i en t opposés à 

l ' audi t ion con t rad ic to i re de cet exper t avec un a u t r e g r apho logue . 

De m ê m e , les t r i b u n a u x a u r a i e n t refusé d ' o r d o n n e r la p roduc t ion des 

o r ig inaux ou des copies cert i f iées conformes de ce r t a ines pages de 

l ' o rd ina t eu r c en t r a l de la b a n q u e c o n t e n a n t les t r an sac t i ons du j o u r où 

avai t eu lieu l ' e sc roquer ie . Les d o c u m e n t s p rodu i t s a u r a i e n t é té j ugés 

crédibles et a u t h e n t i q u e s p a r les t r i b u n a u x sur la seule base des 

dépos i t ions des cad res de la b a n q u e , qui ne concorda ien t p o u r t a n t pas 

e n t r e elles. Le r e q u é r a n t p r é t e n d q u e si les t r i b u n a u x ava ien t o rdonné 

la p roduc t ion des o r ig inaux des c h è q u e s l i t ig ieux, la p reuve a u r a i t 

é té r a p p o r t é e qu ' i l n ' é t a i t pas l ' a u t e u r de l ' e sc roquer ie . P o u r lui, les 

photocopies d e s d o c u m e n t s p r é s e n t é s a u x t r i b u n a u x ava ien t subi des 

a l t é r a t i ons . 

32 . L ' i n t é re s sé aff i rme q u e , de façon dé l ibé rée , les j u r id i c t ions 

na t iona le s l 'ont e m p ê c h é d e c o n t e s t e r d ' u n e m a n i è r e efficace lors des 

d é b a t s les é l é m e n t s de p r e u v e r equ i s de ses a c c u s a t e u r s ; il s 'agirai t 

d ' é l é m e n t s dont l ' au then t i c i t é et la p e r t i n e n c e a u r a i e n t dû faire l 'objet 

d ' une p r o c é d u r e de p reuve efficace, afin de r é p o n d r e aux ex igences d 'un 

procès équ i t ab l e et public. Tous les a u t r e s é l é m e n t s de p reuve se ra ien t 

con t r ad ic to i r e s e n t r e eux et insuff isants p o u r c o n s t i t u e r la base de la 

c o n d a m n a t i o n l i t ig ieuse. En dépi t de la l imi t a t ion de celle-ci au chef de 

f raude , il r essor t i ra i t du r a i s o n n e m e n t des t r i b u n a u x que la falsification 

des c h è q u e s a é t é cons idé rée c o m m e le moyen ut i l isé pour c o m m e t t r e le 

déli t de f raude . 

3 3 . Se fondant sur l ' a r r ê t Garcia Ruiz c. Espagne ( [ G C ] , n° 30544/96, 

C E D H 1999-1), le G o u v e r n e m e n t sout ien t pour sa pa r t q u e le gr ief du 

r e q u é r a n t re la t i f à l ' a r t ic le 6 § 3 d) rev ien t en réa l i t é à con t e s t e r 

l ' appréc ia t ion des faits et des é l é m e n t s d e p reuve à laquel le se sont 

l ivrées les j u r id i c t i ons na t i ona l e s . Il soul igne que l 'affaire a é t é e x a m i n é e 

à cinq repr i ses par des j u r id i c t ions d e h a u t niveau (cour d ' appe l et C o u r de 
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cassa t ion) et q u e le r e q u é r a n t a é té c o n d a m n é pour une seule infract ion et 

non p o u r les t rois qu i lui é t a i e n t i n i t i a l e m e n t r ep rochées . L ' app réc i a t i on 

des t r i b u n a u x ne se ra i t pas u n i q u e m e n t fondée sur les é l é m e n t s 

m e n t i o n n é s p a r le r e q u é r a n t d a n s son grief, ma i s su r u n e m u l t i t u d e 

de d o c u m e n t s et de t é m o i g n a g e s . Les 20 février et 8 d é c e m b r e 1998, la 

cour d ' appe l , c o m p o s é e d e c inq j u g e s , a u r a i t ainsi s t a t u é a p r è s avoir 

e n t e n d u p lus ieurs t é m o i n s à cha rge et à d é c h a r g e et en se fondant 

r e s p e c t i v e m e n t su r q u a t r e - v i n g t - q u a t r e d o c u m e n t s ( p r e m i è r e décis ion) 

et so ixan te et onze d o c u m e n t s (seconde décision) qu i ava ien t é té lus 

devan t el le. 

34. Le G o u v e r n e m e n t sou t i en t q u e les faits de la p r é s e n t e affaire, et 

n o t a m m e n t le défaut de p r é s e n t a t i o n devan t les t r i b u n a u x des o r ig inaux 

des c h è q u e s falsifiés et de la b a n d e de l ' o r d i n a t e u r de la b a n q u e , diffèrent 

de ceux qu i é t a i en t au c œ u r de l 'affaire Barbera, MesseguéetJabardo c. Espagne 

( a r r ê t du 6 d é c e m b r e 1988, série A n" 146). Il soul igne q u e la cour d ' appe l 

se fonda sur u n g r a n d n o m b r e de p r e u v e s d o c u m e n t a i r e s - p lus de 

soixante-s ix en p r e m i è r e ins tance - don t l ec ture fut d o n n é e à l ' audience 

et sur p lus ieurs dépos i t ions de t é m o i n s . En d e u x i è m e in s t ance , la cour 

d ' appe l s ' appuya sur les m ê m e s p reuves d o c u m e n t a i r e s et sur les 

dépos i t ions d ' un n o m b r e de t é m o i n s plus g r a n d encore q u ' e n p r e m i è r e 

ins tance , et elle fonda sa décis ion su r un r a i s o n n e m e n t approfondi et 

c i rcons tanc ié . 

35. La C o u r r appe l l e q u e les ex igences de l 'ar t icle 6 § 3 d) 

r e p r é s e n t e n t des aspec t s pa r t i cu l i e r s du droi t à un procès équ i t ab l e 

g a r a n t i pa r l 'ar t icle 6 § 1. Il revient en pr inc ipe aux ju r id i c t ions i n t e r n e s , 

et spéc i a l emen t au t r i buna l de p r e m i è r e i n s t ance , d ' app réc i e r les 

é l é m e n t s recueil l is pa r elles et la p e r t i n e n c e de ceux dont l 'accusé 

souha i t e la p roduc t ion . La C o u r doit c e p e n d a n t r e c h e r c h e r si la procé­

d u r e cons idérée d a n s son e n s e m b l e , y compr i s le m o d e de p r é s e n t a t i o n 

des moyens de p reuve à c h a r g e et à d é c h a r g e , a revê tu le c a r a c t è r e 

équ i t ab le voulu pa r l 'ar t icle 6 § 1 (Barbera, Messegué et Jabardo p réc i t é , 

p. 3 1 , §§ 67-68). 

36. Elle rappe l le auss i q u e tou t procès péna l , y compr i s ses aspec t s 

p r o c é d u r a u x , doi t revê t i r un c a r a c t è r e con t rad ic to i re et g a r a n t i r l 'égal i té 

des a r m e s e n t r e l ' accusa t ion et la d é f e n s e : c 'est là un des aspec t s 

f o n d a m e n t a u x du dro i t à un procès équ i t ab l e . Le droi t à un procès péna l 

con t r ad i c to i r e imp l ique , p o u r l ' accusa t ion c o m m e p o u r la défense , la 

faculté de p r e n d r e conna i s sance des observa t ions ou é l é m e n t s de p reuve 

p rodu i t s p a r l ' au t r e pa r t i e . D e surcro î t , l 'ar t ic le 6 § 1 exige q u e les 

a u t o r i t é s de p o u r s u i t e c o m m u n i q u e n t à la défense t ou t e s les p reuves 

p e r t i n e n t e s en leur possession, à c h a r g e c o m m e à d é c h a r g e (Fitt 

c. Royaume-Uni [ G C ] , n° 29777/96, C E D H 2000-11). 

37. La C o u r no te q u ' à la d i f férence de l 'affaire Fitt p r éc i t ée il ne s 'agit 

pas en l 'espèce d ' u n e ques t i on de d i s s imula t ion de p r euves , mais d ' un 
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refus d ' o r d o n n e r la p roduc t ion des o r ig inaux des d o c u m e n t s à c h a r g e . En 

effet, à a u c u n m o m e n t de la p r o c é d u r e les j u r id i c t i ons saisies d e l 'affaire 

n 'on t é té en m e s u r e d ' e x a m i n e r les pages é l ec t ron iques de l ' o r d i n a t e u r de 

la b a n q u e ou l 'original des c h è q u e s l i t igieux, ou de vérifier si les copies 

po r t ées à leur conna i s sance é t a i en t conformes aux o r ig inaux . De plus , la 

j u r i d i c t i on de p r e m i è r e in s t ance o r d o n n a la d e s t r u c t i o n des faux chèques 

p r é s u m é s , qu i c o n s t i t u a i e n t l ' é l émen t de p reuve f o n d a m e n t a l d a n s le 

procès du r e q u é r a n t . La c o n d a m n a t i o n de l ' in té ressé pour f raude fut du 

res te fondée d a n s une la rge m e s u r e sur les photocopies desd i t s c h è q u e s . Il 

ressor t pa r a i l leurs de l ' a r rê t de la cour d ' appe l q u e les moyens employés 

pour la réa l i sa t ion de la f raude é t a i en t les chèques l i t igieux et l 'ordi­

n a t e u r , nécessa i re p o u r a l t é r e r les d o n n é e s de l ' o r d i n a t e u r c en t r a l de la 

b a n q u e . D a n s ces condi t ions , la C o u r cons idère que la p ro d u c t i o n des 

or ig inaux de ces c h è q u e s é ta i t p r imord i a l e pour la défense du r e q u é r a n t 

car elle a u r a i t p e r m i s à l ' in té ressé , c o m m e il le soul igne l u i - m ê m e , de 

d é m o n t r e r que ceux qu i ava ien t d o n n é l 'o rdre p o u r le p a i e m e n t l i t igieux 

é t a i en t d ' a u t r e s employés de la b a n q u e q u e lui, ce qui a u r a i t con t r a in t les 

m a g i s t r a t s à conclure à l ' absence de fondemen t de l ' accusa t ion p o u r 

f raude . 

38. Q u a n t aux n o m b r e u s e s a u t r e s p reuves d o c u m e n t a i r e s invoquées 

pa r le G o u v e r n e m e n t , la C o u r no te , avec le r e q u é r a n t , qu ' i l s 'agit de 

d o c u m e n t s t rès d ivers qu i se r a p p o r t e n t à d ' a u t r e s coaccusés ou qui n 'on t 

pas servi de base pour la c o n d a m n a t i o n du r e q u é r a n t . 

39. C o m p t e t e n u d u fait q u e , n o n o b s t a n t des d e m a n d e s r é p é t é e s en ce 

sens, des é l é m e n t s de p reuve essent ie l s ne furent pas p rodu i t s et d iscutés 

de m a n i è r e a d é q u a t e à l ' aud ience en p r é s e n c e de l 'accusé, la C o u r conclut 

que la p r o c é d u r e en cause , cons idé rée d a n s son e n s e m b l e , n ' a pas r épondu 

aux exigences d ' un procès équ i t ab l e . 

40 . Il y a donc eu viola t ion de l 'ar t icle 6 §§ 1 e t 3 d ) d e la Conven t ion . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

4 1 . Aux t e r m e s de l 'ar t ic le 41 de la Conven t ion , 

«S i la C o u r d é c l a r e q u ' i l y a eu v i o l a t i o n d e la C o n v e n t i o n ou de s e s P r o t o c o l e s , e t si le 

d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e ne p e r m e t d ' e f f a c e r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 

A. D o m m a g e 

42. Le r e q u é r a n t sollicite la r é p a r a t i o n d ' un d o m m a g e m a t é r i e l t e n a n t 

à la p e r t e de r evenus qu ' i l a subie p e n d a n t t ou t e la d u r é e de la p r o c é d u r e . 

Il soul igne q u ' a p r è s le d é c l e n c h e m e n t des pou r su i t e s p é n a l e s c o n t r e lui, la 
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b a n q u e a d é n o n c é son c o n t r a t de t ravai l et il s 'est t rouvé a u c h ô m a g e . 

Obl igé de subveni r aux besoins de sa famil le ap rès sa l ibéra t ion 

provisoire , il a u r a i t sollicité la levée d e l ' in terd ic t ion de sor t ie du 

t e r r i t o i r e qu i le f rappai t afin de pouvoir exe rce r le m é t i e r de cap i t a ine 

de la m a r i n e m a r c h a n d e qui é ta i t le sien avan t son passage à la b a n q u e . 

Il a f f i rme q u e s'il avai t pu, à c e t t e époque- là , c o n t i n u e r sa c a r r i è r e 

c o m m e cap i t a ine adjoint de t a n k e r , il a u r a i t touché un sala i re de 

1 600 000 d r a c h m e s ( G R D ) pa r mois p e n d a n t u n e pé r iode d e t r en te - s ix 

mois , a p r è s quoi il au ra i t é té p r o m u cap i t a ine de p r e m i è r e classe et 

a u r a i t pe rçu u n sa la i re de 2 800 000 G R D pa r mois p e n d a n t une pé r iode 

de so ixan te mois . Pa r c o n s é q u e n t , le d o m m a g e causé par la pe r t e de ces 

sa la i res s 'é lèverai t à 225 600 000 G R D , soit 662 069 euros ( E U R ) . 

43 . Le r e q u é r a n t a l l ègue q u e l ' humi l i a t ion , le d é s h o n n e u r social e t la 

d é g r a d a t i o n mora l e qu ' i l a subis p e n d a n t onze a n n é e s consécut ives , 

d u r a n t lesquel les il a é t é s t i g m a t i s é c o m m e mal fa i t eu r , et la p e u r 

c o n s t a n t e q u ' o n p r e n n e conna i s sance de sa s i tua t ion d a n s son env i ronne ­

m e n t profess ionnel et social lui ont c ausé , à lui et à sa famille, un pré judice 

m o r a l é n o r m e , que la r é p a r a t i o n , que l le q u e soit son m o n t a n t , ne s au ra i t 

effacer. Sa m è r e sera i t décédée d ' u n e m a l a d i e g rave don t l 'or igine 

r é s ide ra i t d a n s la t r i s tesse et la h o n t e r e s sen t i e s pa r elle p o u r son fils. Sa 

s œ u r a u r a i t t e n t é de se suic ider p lus i eu r s fois à cause des p o u r s u i t e s 

d i r igées con t r e lui. Aussi réc lame- t - i l u n e s o m m e de 3 mil l ions d ' E U R 

pour pré judice mora l . 

44. Le G o u v e r n e m e n t aff irme que le décès de la m è r e du r e q u é r a n t et 

l ' é ta t d e sa s œ u r é t a i e n t liés à des m a l a d i e s ch ron iques qu i ne peuven t en 

a u c u n cas ê t r e associées à la c o n d a m n a t i o n du r e q u é r a n t . Il e s t ime q u ' e n 

cas de c o n s t a t d ' u n e viola t ion p a r la C o u r u n e i n d e m n i t é de 10 000 E U R 

p o u r d o m m a g e m o r a l sera i t suff isante . En ce qui conce rne la d e m a n d e 

p o u r d o m m a g e m a t é r i e l , il se ra i t d ' accord p o u r acco rde r 10000 E U R . 

Il soul igne q u e le t ravai l du r e q u é r a n t c o m m e cap i ta ine de la m a r i n e 

m a r c h a n d e n 'est ni g a r a n t i ni p e r m a n e n t et re lève, d ' u n e p a r t , q u e le 

r e q u é r a n t n ' a p rodui t a u c u n e preuve q u a n t au n iveau de sa r é m u n é r a t i o n 

p o u r la pér iode 1991-2001 et , d ' a u t r e pa r t , q u e la r é m u n é r a t i o n de 

l ' in té ressé en 2002 n ' a pas excédé 2 935 E U R p a r mois . De plus , le pas sage 

du g r a d e de cap i t a ine adjoint à celui de cap i t a ine de p r e m i è r e classe ne 

sera i t pas a u t o m a t i q u e , mais s u b o r d o n n é à la réuss i t e d 'un e x a m e n . 

45. La C o u r cons idè re q u e la seule base à r e t e n i r pour l 'octroi d ' u n e 

sat isfact ion équ i t ab le en l 'espèce rés ide d a n s le fait q u e le r e q u é r a n t n ' a 

pas bénéficié , d e v a n t les j u r id i c t i ons na t iona l e s , des g a r a n t i e s de 

l 'ar t icle 6. Elle ne sau ra i t c e r t e s spécu le r sur ce q u ' e û t é té l ' issue du 

procès d a n s le cas c o n t r a i r e , ma i s elle e s t i m e q u e le r e q u é r a n t a subi un 

tor t m o r a l ce r t a in du fait de la viola t ion de l 'ar t icle 6 §§ 1 et 3 d ) . S t a t u a n t 

en é q u i t é , c o m m e le veut l 'ar t icle 4 1 , elle al loue à l ' in té ressé la s o m m e de 

20 000 E U R . 
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B. A u t r e d e m a n d e 

46. Le r e q u é r a n t d e m a n d e à la C o u r de c o n d a m n e r le G o u v e r n e m e n t 

à a n n u l e r la décis ion le c o n d a m n a n t et à lever t ou t e s les conséquences de 

ce t t e c o n d a m n a t i o n , n o t a m m e n t celles t o u c h a n t au c o n t e n u de son casier 

j ud i c i a i r e . 

47. La C o u r rappe l le que la Conven t i on ne lui d o n n e a u c u n e compé­

tence p o u r o r d o n n e r la m e s u r e souha i t ée p a r le r e q u é r a n t (Higgins et autres 

c. France, a r r ê t d u 19 février 1998,Recueil 1998-1, p . 62, § 50) . 

C. Fra i s e t d é p e n s 

48. Au t i t r e des frais et d é p e n s engagés pa r lui d a n s les procé­

d u r e s d e v a n t les j u r id i c t ions na t iona l e s , le r e q u é r a n t r é c l a m e les s o m m e s 

s u i v a n t e s : 1) 4 0 0 0 0 0 G R D pour sa d é t e n t i o n provisoire , 2) 4 0 0 0 0 0 G R D 

p o u r l ' é tude du doss ier en 1991, 3) 300 000 G R D pour la c o m p a r u t i o n de 

son avocat à d e u x aud iences ensu i t e s u s p e n d u e s , 4) 800 000 G R D pour 

sa r e p r é s e n t a t i o n devan t la cour d ' appe l composée de trois j uges , 

5) 300 000 G R D p o u r l ' é tude du doss ier pa r un a u t r e avocat en appel , 

6) 7 0 0 0 0 0 G R D pour sa r e p r é s e n t a t i o n d e v a n t la cour d ' ap p e l composée 

de cinq j u g e s , 7) 500 000 G R D pour l ' é tude d u doss ier p a r un a u t r e 

avocat , 8) 1000 000 de G R D p o u r sa r e p r é s e n t a t i o n d e v a n t la cour 

d ' appe l composée de cinq j u g e s le 20 février 1998, 9) 600 000 G R D pour 

la d e m a n d e de suspens ion de sa pe ine , 10) 600 000 G R D pour le dépô t du 

p r e m i e r pourvoi devan t la C o u r de cassa t ion , 11) 600 000 G R D pour le 

dépô t du second pourvoi , 12) 600 000 G R D pour l ' audience consacrée au 

second pourvoi devan t la C o u r de cassa t ion et 13) 2 100 000 G R D pour la 

p r o c é d u r e ap rè s renvoi devan t la cour d ' appe l . Le to ta l desd i t es s o m m e s 

s'élève à 8 900 000 G R D , soit 26 119 E U R . Le r e q u é r a n t p rodui t à l 'appui 

de sa d e m a n d e cinq fac tures pour un m o n t a n t to ta l de 2 900 000 G R D . 

49 . L ' i n t é r e s sé sollicite p a r a i l leurs u n e s o m m e de 39 456 E U R p o u r les 

hono ra i r e s d 'avocat af férents à la p r o c é d u r e devan t la C o u r . Il p rodui t à 

l ' appui t rois fac tures r e p r é s e n t a n t un m o n t a n t to ta l de 7 337 E U R pour les 

honora i r e s déjà versés . 

50. Re levan t q u e les frais e n g a g é s d e v a n t les j u r id i c t ions na t i ona l e s se 

r a p p o r t a i e n t à des accusa t ions p o u r lesquel les le r e q u é r a n t a é té a cqu i t t é , 

le G o u v e r n e m e n t sou t i en t q u e l ' in té ressé n 'a pas dro i t à l eur r e m b o u r s e ­

m e n t . Q u a n t aux frais relat ifs à la p r o c é d u r e devan t la Cour , le G o u v e r n e ­

m e n t se déc la re p rê t à r e m b o u r s e r le m o n t a n t c u m u l é des factures 

fournies pa r le r e q u é r a n t , à savoir 7 337 E U R . 

5 1 . D ' a p r è s la j u r i s p r u d e n c e c o n s t a n t e de la C o u r , p o u r avoir droi t à 

l 'a l locat ion de frais et d é p e n s , la p a r t i e lésée doit les avoir s u p p o r t é s afin 

d ' e ssayer de p réven i r ou faire co r r ige r u n e violat ion de la Conven t ion , 

d ' a m e n e r la C o u r à la c o n s t a t e r et d ' en o b t e n i r l ' e f facement . Il faut aussi 
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q u e se t r ouven t é tabl i s leur réa l i t é , leur nécess i té et le c a r a c t è r e 

r a i sonnab le de leur t a u x (Philis c. Grèce (rf 1), a r r ê t d u 27 aoû t 1991, 

sér ie A n° 209, p . 25, § 74). 

52. La C o u r rappe l le q u e le r e q u é r a n t a d e m a n d é e x p r e s s é m e n t à la 

cour d ' appe l , t an t en p r e m i è r e ins tance q u ' e n appe l , d ' o r d o n n e r la 

p roduc t ion des o r ig inaux des p reuves l i t igieuses , et q u e ladi te j u r id i c t ion 

a c h a q u e fois refusé en d o n n a n t des motifs peu conva incan t s . La C o u r 

e s t i m e donc q u e le r e q u é r a n t a droi t au r e m b o u r s e m e n t des honora i r e s 

d 'avoca ts relat i fs à la p r o c é d u r e i n t e r n e p o u r lesquels il a p rodui t des 

fac tures . La s o m m e de ceux-ci s 'élève à 2 9 0 0 0 0 0 G R D (8511 E U R ) . 

Q u a n t aux hono ra i r e s p o u r la p r o c é d u r e suivie à S t r a s b o u r g , les 

m o n t a n t s figurant sur les fac tures fournies p a r le r e q u é r a n t (7 337 E U R 

a u to ta l ) pa ra i s sen t r a i sonnab le s à la C o u r , qu i les accorde en en t i e r . 

D. I n t é r ê t s m o r a t o i r e s 

53 . La C o u r j u g e app rop r i é de ca lque r le t a u x des i n t é r ê t s m o r a t o i r e s 

sur le t aux d ' i n t é r ê t de la facilité de p rê t ma rg ina l de la B a n q u e c e n t r a l e 

e u r o p é e n n e majoré de trois poin ts de p o u r c e n t a g e . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n à ra ison de la 

d u r é e de la p r o c é d u r e ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t icle 6 §§ 1 et 3 d) de la Conven t ion ; 

3. Dit 

a) que l 'Eta t d é f e n d e u r doit verser au r e q u é r a n t , d a n s les trois mois à 

c o m p t e r du j o u r où l ' a r rê t s e r a devenu définit if c o n f o r m é m e n t à 

l 'ar t ic le 44 § 2 d e la Conven t ion , 20 000 E U R (vingt mille euros) 

p o u r d o m m a g e m o r a l et 15 848 E U R (quinze mille hu i t cen t 

q u a r a n t e - h u i t eu ros ) pour frais et d é p e n s , plus tou t m o n t a n t pouvan t 

ê t r e dû à t i t r e d ' i m p ô t ; 

b) q u ' à c o m p t e r de l ' exp i ra t ion dud i t délai et j u s q u ' a u v e r s e m e n t , ces 

m o n t a n t s se ron t à ma jo re r d 'un in t é rê t s imple à un t a u x égal à celui de 

la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e appli­

cable p e n d a n t c e t t e pé r iode , a u g m e n t é de trois po in t s de p o u r c e n t a g e ; 

4. Rejette la d e m a n d e de sa t is fact ion équ i t ab le pour le su rp lus . 

Fa i t en f rançais , puis c o m m u n i q u é pa r écr i t le 9 m a i 2003, en 
app l ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S0ren NIELSEN 

Greff ier adjoint 
Giovann i BONELLO 

Prés iden t 
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SUMMARY1 

Refusal of defendant's request for production of certain items of evidence 

Article 6 § 1 

Criminal proceedings - Fair hearing - Evidence - Production of evidence - Refusal of 
defendant's request for production of certain items of evidence 

* * 

Together with a number of his colleagues, the applicant was accused by his 
employer, the Commercial Bank of Greece, of having debited Greek Railways' 
account using seven cheques from a cheque book that had been produced in the 
railway company's name but never actually issued to it. The bank claimed that the 
loss came to more than 20,000,000 drachmas (58,700 euros). The applicant was 
convicted at first instance and on appeal. After his conviction was quashed by the 
Court of Cassation, the case was remitted to the Athens Court of Appeal, which 
found the applicant guilty of fraud and sentenced him to three years and 
six months ' imprisonment. The Court of Cassation upheld that decision. During 
the proceedings the applicant had unsuccessfully requested the production of 
certain items of evidence, including extracts from the log file of the bank's 
computer and the original cheques. 

Held 
Article 6 §§ 1 and 3 (d): The Court noted that the case concerned the refusal to 
order production of the originals of documents that had served as a basis for a 
criminal conviction. At no stage of the proceedings had the courts dealing with 
the case examined the log file of the computer or the original cheques, or even 
checked whether the copies produced corresponded to the originals. Production of 
the cheques had been vital to the applicant's defence and could have enabled him 
to show that the accusation of fraud was unfounded. In spite of his repeated 
requests, essential pieces of evidence had not been adequately adduced and 
discussed at the trial. Accordingly, the Court considered that the proceedings, 
taken as a whole, had not satisfied the requirements of a fair trial. 
Conclusion: violation (unanimously). 
Article 41: The Court made an award to the applicant for non-pecuniary damage 
and awarded a specified sum for costs and expenses. 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b i n d the C o u r t . 
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I n the c a s e o f G e o r g i o s P a p a g e o r g i o u v. G r e e c e , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (First Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r G. BONELLO, President, 
Mr C . L . ROZAKIS, 
M r P. L O R E N Z E N , 

Mrs N . VAJIC, 
Mr E. LEVITS, 
M r A. KOVLER, 
M r V . Z A G R E B E L S K Y j W g « , 

a n d M r S. NIELSEN, Deputy Section Registrar, 
H a v i n g de l i be r a t ed in p r iva te on 20 J u n e 2002 and 10 Apri l 2003, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an appl ica t ion (no. 59506/00) aga ins t the 
He l l en ic Republ ic lodged wi th t he C o u r t u n d e r Art ic le 34 of the 
C o n v e n t i o n for t he P ro t ec t i on of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) by a G r e e k na t iona l , M r Georgios 
Papageo rg iou (" the a p p l i c a n t " ) , on 29 May 2000. 

2. T h e app l ican t was r e p r e s e n t e d before t he C o u r t by M r N. F rangak i s , 
a lawyer p rac t i s ing in A t h e n s . T h e G r e e k G o v e r n m e n t ("the 
G o v e r n m e n t " ) were r e p r e s e n t e d by M r M. Apessos , the D e l e g a t e of the i r 
Agen t , Senior Adviser at the S t a t e Lega l Counci l . 

3. T h e appl ican t a l leged, in pa r t i cu l a r , a violat ion of the r ight to a 
fair h e a r i n g wi th in a r ea sonab l e t i m e (Article 6 §§ 1 a n d 3 (d) of the 
C o n v e n t i o n ) . 

4. T h e appl ica t ion was a l loca ted to the Second Sect ion of the C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n t h a t Sect ion , t he C h a m b e r 
t h a t would consider t he case (Art icle 27 § 1 of t he Conven t i on ) was 
cons t i t u t ed as provided in Ru le 26 § 1. O n 1 N o v e m b e r 2001 the C o u r t 
c h a n g e d the compos i t ion of its Sect ions (Rule 25 § 1). T h i s case was 
ass igned to t he newly composed Firs t Sect ion (Rule 52 § 1). 

5. By a decision of 2 0 J u n e 2002 the C h a m b e r dec la red t he appl ica t ion 
par t ly admiss ib le . 

6. T h e app l ican t a n d the G o v e r n m e n t each filed w r i t t e n observa t ions 
on the mer i t s of t he case (Rule 59 § 1). 
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T H E F A C T S 

T H E C I R C U M S T A N C E S O F T H E CASE 

7. T h e app l ican t was born in 1955 and lives in Aghios Stefanos 
(At t ica) . 

8. O n 30 May 1990 the C o m m e r c i a l Bank of G r e e c e lodged a c r imina l 
compla in t aga ins t a n u m b e r of its employees , inc luding the app l i can t , 
a l leg ing suppress ion of d o c u m e n t s , forgery a n d u t t e r i n g , a n d f raud, 
offences which it c l a imed h a d caused it a loss of m o r e t h a n 20,000,000 
d r a c h m a s . It accused the employees conce rned of having deb i t ed the 
account of G r e e k Railways (" the O S E " ) us ing seven cheques from a 
c h e q u e book t h a t had been p r o d u c e d in t he rai lway company ' s n a m e but 
never ac tua l ly issued to it. O n 2 J u n e 1990 the public p rosecu to r i n s t i t u t e d 
p roceed ings aga ins t the app l i can t . 

9. O n 27 M a r c h 1991 the app l ican t was s u m m o n e d to a p p e a r before 
t he inves t iga t ing j u d g e a n d was placed in pre- t r ia l d e t e n t i o n . O n 23 April 
1991 he was re leased on bail , subject to cour t supervis ion en ta i l ing , a m o n g 
o t h e r th ings , a b a n on leaving the count ry . 

10. In a decis ion of 26 J u n e 1992 the I n d i c t m e n t Division of t he A t h e n s 
C o u r t of Appea l c o m m i t t e d some of the accused, inc luding the app l i can t , 
for t r ia l in t he A t h e n s C o u r t of Appea l , composed of t h r e e j u d g e s as is t he 
ru le for cases dea l t wi th by cour t s of appea l a t first i n s t ance . 

11. T h e h e a r i n g , init ial ly set down for 27 M a y 1994, was ad jou rned 
firstly unt i l 26 J a n u a r y 1996 because of a s t r ike by m e m b e r s of the 
A t h e n s Bar and s u b s e q u e n t l y unt i l 31 May 1996 because of the ill h e a l t h 
of one of the o t h e r d e f e n d a n t s . O n tha t d a t e t h e h e a r i n g was aga in 
ad journed , this t i m e unt i l 13 O c t o b e r 1997. 

12. O n 4 J u n e 1996 the app l i can t , w h o before j o i n i n g the b a n k had 
been an officer in t he m e r c h a n t navy, appl ied to have t he b a n on his 
leaving the c o u n t r y lifted so t h a t he could work in t he navy aga in . H e 
a r g u e d t h a t he n e e d e d to be in gainful e m p l o y m e n t in o r d e r to suppor t 
his wife a n d t h r e e ch i ld ren a n d po in ted out t ha t the p roceed ings had 
been ad journed several t imes by the cour t itself. However , his app l ica t ion 
was refused by the public p rosecu to r and s u b s e q u e n t l y by the I n d i c t m e n t 
Division of the C o u r t of Appea l , the C o u r t of Appea l hav ing ea r l i e r 
re jec ted a s imi la r app l ica t ion . 

13. T h e t r ia l finally began on 13 O c t o b e r 1997 - five yea r s , t h r e e 
m o n t h s and s e v e n t e e n days af ter t he I n d i c t m e n t Division's decis ion of 
26 J u n e 1992 a n d m o r e t h a n seven yea r s af ter the compla in t had b e e n 
lodged and the p roceed ings i n s t i t u t ed . H e a r i n g s were held on 13, 14, 15, 
21 a n d 29 O c t o b e r 1997. O n e of t he co-defendan t s r e q u e s t e d the p roduc­
tion in cour t of t he back-up t a p e for the b a n k ' s c o m p u t e r (but not the 
c h e q u e s in q u e s t i o n ) . C o u n s e l for the bank p roduced a dec l a r a t i on by the 
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bank ' s in fo rmat ion technology d e p a r t m e n t a t t e s t i n g t h a t the copies of the 
c o m p u t e r t apes in the fde were a u t h e n t i c . T h e dec l a r a t i on was read out at 
t he h e a r i n g wi thou t el ic i t ing any reac t ion from the d e f e n d a n t s . D u r i n g 
the t r ia l a t least sixty-six d o c u m e n t s w e r e read out and evidence was 
h e a r d from t h r e e wi tnesses . 

T h e C o u r t of Appea l gave j u d g m e n t on 29 O c t o b e r 1997. It convicted 
the appl ican t and s en t enced h im to five years a n d four m o n t h s ' 
i m p r i s o n m e n t , to be r e d u c e d by the per iod a l r eady spen t in pre- t r ia l 
d e t e n t i o n , and o r d e r e d the confiscation and d e s t r u c t i o n of the 
seven c h e q u e s in ques t ion . Last ly, it ru led tha t if t he appl ican t decided to 
appea l , the appea l would suspend the execu t ion of t he s e n t e n c e . 

14. T h e app l ican t a p p e a l e d aga ins t the j u d g m e n t to the a p p r o p r i a t e 
cour t , n a m e l y the A t h e n s C o u r t of Appea l , s i t t ing as a bench of 
five j u d g e s . O n 20 F e b r u a r y 1998 t h a t cour t u p h e l d t he j u d g m e n t 
de l ivered a t first i n s t ance bu t r e d u c e d the s e n t e n c e to four years and 
ten m o n t h s ' i m p r i s o n m e n t . 

15. D u r i n g the t r ia l t he app l i can t h a d r e q u e s t e d the p roduc t ion of 
ce r t a in ex t r ac t s from the log file of t h e b a n k ' s c o m p u t e r a n d of the 
or ig inal cheques and had asked for a h a n d w r i t i n g expe r t , M r Cha lk i a s , to 
be s u m m o n e d and c ross -examined in the p re sence of a n o t h e r handwr i t i ng 
expe r t . 

16. T h e C o u r t of Appea l refused those r e q u e s t s on t he following 
g r o u n d s : 

" T h e p r e c i s i o n a n d a u t h e n t i c i t y o f t h e e x t r a c t s f rom t h e b a n k ' s c e n t r a l c o m p u t e r 

r e c o r d s , a c c o m p a n i e d by d e c l a r a t i o n s by s e n i o r e x e c u t i v e s of t h e b a n k , a r e b e y o n d 

d i s p u t e , a n d t h e p r o d u c t i o n of t h e e x t r a c t s is u n n e c e s s a r y . N o r is t h e r e a n y n e e d to 

s u m m o n a n d c r o s s - e x a m i n e M r C h a l k i a s , b e c a u s e h e h a s d r a w n u p a d e t a i l e d r e p o r t 

w h i c h w a s r e a d ou t a t t h e t r i a l . Las t l y , t h e p h o t o c o p i e s of t h e r e l e v a n t c h e q u e s , wh ich 

n o n e of t h e p a r t i e s d i s p u t e s a r e f o r g e d , sa t i s fy t h e n e e d s of t h e p r o c e e d i n g s a n d 

p r o d u c t i o n of t h e o r i g i n a l s t h e r e f o r e s e r v e s n o p u r p o s e . " 

17. T h e C o u r t of Appea l r ead out the i t e m s of evidence t h a t had 
a l ready been adduced a t first ins tance a n d h e a r d evidence from 
twelve p rosecu t ion a n d five defence wi tnesses . 

18. It no ted t h a t , c o n t r a r y to wha t the appl ican t had m a i n t a i n e d , the 
connec t ion be tween the c h e q u e s in ques t ion and the O S E ' s accoun t could 
not have been es tab l i shed by m e m b e r s of the b a n k ' s in format ion 
technology d e p a r t m e n t , which was e m p o w e r e d only to process d a t a from 
b r a n c h e s . It fu r the r observed t h a t on the d a t e of the offence, the appl icant 
had b e e n the only pe r son to use the c o m p u t e r on which the offence 
had been c o m m i t t e d . T h e h a n d w r i t i n g expe r t had concluded tha t 
cha rac te r i s t i c s of t he app l i can t ' s h a n d w r i t i n g and s i g n a t u r e were visible 
on the cheques . Last ly , t he C o u r t of Appea l no ted t h a t t he app l ican t was 
one of the very l imi ted n u m b e r of the b a n k ' s employees who knew the 
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O S E ' s account n u m b e r a n d the n a m e s of t he O S E employees a u t h o r i s e d to 
issue c h e q u e s . 

19. T h e app l ican t a p p e a l e d on po in t s of law. O n 20 O c t o b e r 1998 the 
C o u r t of C a s s a t i o n q u a s h e d the j u d g m e n t a p p e a l e d aga ins t in respec t of 
t he c h a r g e s of s u p p r e s s i n g d o c u m e n t s and forgery and u t t e r i n g , and 
r e m i t t e d the case to the C o u r t of Appea l in respec t of t he c h a r g e of fraud 
only. 

20. T h e C o u r t of Appea l held a h e a r i n g on 2 D e c e m b e r 1998. T h e 
app l i can t a g a i n r e q u e s t e d t he p roduc t i on of e x t r a c t s from the b a n k ' s log 
file and sought a d e c l a r a t i o n from counsel for the b a n k a t t e s t i n g t h a t t he 
photocopies of the c h e q u e s were a u t h e n t i c . T h e C o u r t of Appea l refused 
those r e q u e s t s . W i t h r e g a r d to t he first r e q u e s t , it ru led t h a t it was 
impossible to recover t he ex t r ac t s from the bank ' s log file because the 
re levan t t ape reels had not b e e n kep t , a n d added t h a t t he a u t h e n t i c i t y of 
t he d o c u m e n t s in ques t i on was c lear from o t h e r pieces of d o c u m e n t a r y 
evidence . It c o n s t r u e d the second r eques t as a n a t t e m p t to es tab l i sh 
w h e t h e r t he d e f e n d a n t had had an accompl ice , w h e r e a s his gui l t was 
a p p a r e n t from o t h e r evidence . T h e C o u r t of Appea l also held t h a t it had 
not been proved t h a t the photocopies of t he cheques had been falsified. It 
conc luded tha t t he de f endan t had c o m m i t t e d the offence on the basis of a 
p re -def ined p lan , which he had i n t e n d e d to car ry out several t imes in o rde r 
to m i s a p p r o p r i a t e funds from G r e e k Rai lways. 

2 1 . O n 8 D e c e m b e r 1998 the C o u r t of Appea l found the app l i can t 
gui l ty of fraud wi th in the m e a n i n g of Ar t ic le 386 of the C r i m i n a l C o d e , 
ho ld ing t h a t t he loss s u s t a i n e d by the b a n k had r e su l t ed from decep t ion 
on the p a r t of its employees and t h a t t h e ques t i on w h e t h e r the c o m p u t e r 
had b e e n used or not was i r re levan t . It s e n t e n c e d h im to t h r e e yea r s and 
six m o n t h s ' i m p r i s o n m e n t ( to be r e d u c e d by twenty-e igh t days, t he per iod 
a l r eady spen t in p re - t r i a l d e t e n t i o n ) a n d o r d e r e d t he d e s t r u c t i o n of the 
forged c h e q u e s . 

22. O n 30 N o v e m b e r 1999 the C o u r t of C a s s a t i o n , on an appea l by the 
app l i can t , uphe ld t he C o u r t of Appea l ' s j u d g m e n t . 

T H E L A W 

II. ALLEGED V I O L A T I O N O F A R T I C L E 6 § 3 (d) O F T H E 
C O N V E N T I O N 

30. T h e appl ican t ... a l leged a violat ion of Ar t ic le 6 § 3 (d) of the 
C o n v e n t i o n , which provides : 

"Everyone charged with a criminal offence has the following minimum rights: 
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(d) t o e x a m i n e o r h a v e e x a m i n e d w i t n e s s e s a g a i n s t h i m a n d t o o b t a i n t h e a t t e n d a n c e 

a n d e x a m i n a t i o n of w i t n e s s e s on h i s b e h a l f u n d e r t h e s a m e c o n d i t i o n s a s w i t n e s s e s 

a g a i n s t h i m ; 

3 1 . T h e app l ican t s u b m i t t e d t h a t his convict ion h a d b e e n based on 
seven forged c h e q u e s , t he or ig inals of which had never been a d d u c e d by 
the b a n k (a civil pa r t y to the p roceed ings) in the cour t s dea l ing wi th the 
case . H e had asked all t he cour t s conce rned to o r d e r t he p roduc t ion of the 
or ig inal cheques or of copies cert if ied as a u t h e n t i c by t he b a n k itself, but 
his r e q u e s t s had b e e n refused each t i m e . A h a n d w r i t i n g expe r t had 
concluded t h a t he was t he pe r son respons ib le for t he forgery, bu t the 
cour t s had refused to have t he expe r t c ross -examined in t he p re sence of 
a n o t h e r h a n d w r i t i n g expe r t . Similar ly, the cour t s had refused to o r d e r the 
p roduc t ion of or ig ina ls or of cer t i f ied copies of c e r t a i n ex t r ac t s from the 
log file of t he b a n k ' s c en t r a l c o m p u t e r l is t ing the t r a n s a c t i o n s ca r r i ed out 
on t he d a t e on which the fraud had occur red . T h e d o c u m e n t s p roduced 
had been cons ide red credib le a n d a u t h e n t i c by t he cour t s solely on the 
basis of s t a t e m e n t s by execut ives from the b a n k which w e r e , however , 
con t rad ic to ry . T h e appl ican t a r g u e d t h a t if t he cour t s h a d o r d e r e d the 
p roduc t ion of t he or ig inal c h e q u e s , t h e r e would have been proof t h a t he 
had not b e e n respons ib le for the fraud. H e m a i n t a i n e d t h a t a l t e r a t ions 
had b e e n m a d e to t he photocopies of the d o c u m e n t s p roduced to the 
cour t s . 

32. T h e app l ican t a s se r t ed t h a t d u r i n g the t r ia l t he na t iona l cour ts 
had de l ibe ra te ly p r e v e n t e d h im from cha l l eng ing in a n effective m a n n e r 
t he evidence which his accusers had been r e q u i r e d to p roduce ; an effective 
a s s e s s m e n t of t he a u t h e n t i c i t y a n d re levance of t h a t evidence should have 
been ca r r i ed out in o rde r to satisfy t he r e q u i r e m e n t s of a fair and public 
hea r ing . All the o t h e r evidence had b e e n con t r ad ic to ry and had not 
fo rmed a sufficient basis for a convict ion. Desp i t e t he fact t h a t his 
convict ion had b e e n l imi ted to fraud, it was c lear from the cour t s ' 
r e a s o n i n g tha t t h a t offence had been held to have been c o m m i t t e d by 
m e a n s of forged c h e q u e s . 

33 . Rely ing on GarciaRuizv. Spain ( [ G C ] , n o . 30544/96, E C H R 1999-1), 
the G o v e r n m e n t s u b m i t t e d t h a t t he app l i can t ' s c o m p l a i n t u n d e r Art ic le 6 
§ 3 (d) in p rac t i ce a m o u n t e d to cha l l eng ing the na t iona l c o u r t s ' assess­
m e n t of t he facts a n d the evidence. T h e y po in ted out t h a t the case had 
been e x a m i n e d on five occasions by high-level cour t s ( the C o u r t of 
Appea l and the C o u r t of Cas sa t i on ) and t h a t t he appl ican t had been 
convicted of a s ingle offence a n d not of t he t h r e e wi th which he had 
initially been c h a r g e d . T h e c o u r t s ' a s s e s s m e n t had b e e n based not only 
on the evidence re fe r red to by t he app l i can t in his compla in t bu t on a 
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m u l t i t u d e of d o c u m e n t s and wi tness accoun t s . O n 20 F e b r u a r y a n d 
8 D e c e m b e r 1998 the C o u r t of Appea l , s i t t ing as a bench of five j u d g e s , 
had accordingly given j u d g m e n t af ter h e a r i n g evidence from several 
p rosecu t ion and defence wi tnesses , bas ing its findings, respect ively, on 
eighty-four d o c u m e n t s ( the first j u d g m e n t ) and seventy-one d o c u m e n t s 
( the second j u d g m e n t ) t h a t had been r ead out before it . 

34. T h e G o v e r n m e n t s u b m i t t e d t h a t the facts of t he p r e s e n t case , in 
p a r t i c u l a r t h e fact t h a t the or ig inals of the forged c h e q u e s a n d the t ape 
from the bank ' s c o m p u t e r had not b e e n a d d u c e d in t he cour t s , differed 
from those e x a m i n e d in Barbera, Messegue and Jabardo v. Spain ( j udgmen t 
of 6 D e c e m b e r 1988, Ser ies A no. 146). T h e y po in ted out t h a t t he C o u r t 
of Appea l h a d based its findings on a large n u m b e r of d o c u m e n t s r ead out 
d u r i n g the t r ia l - m o r e t h a n sixty-six a t first i n s t ance - a n d on several 
wi tness s t a t e m e n t s . W h e n e x a m i n i n g the case on a p p e a l , t he C o u r t of 
A p p e a l had had r e g a r d to t he s a m e d o c u m e n t a r y evidence and to 
s t a t e m e n t s by an even l a rge r n u m b e r of wi tnesses t h a n at first i n s t ance , 
a n d h a d based its decision on de ta i led and me t i cu lous r eason ing . 

35. T h e C o u r t r e i t e r a t e s t h a t the g u a r a n t e e s in Art ic le 6 § 3 (d) a re 
specific aspec t s of the r ight to a fair t r ia l set forth in Art ic le 6 § 1. As a 
g e n e r a l ru le , it is for the na t iona l cour t s , a n d in p a r t i c u l a r the cour t of first 
i n s t ance , to assess the evidence before t h e m as well as the re levance of the 
evidence which the accused seeks to a d d u c e . T h e C o u r t m u s t , however , 
d e t e r m i n e w h e t h e r the p roceed ings cons ide red as a whole , inc lud ing the 
way in which p rosecu t ion and defence evidence was t a k e n , were fair as 
r e q u i r e d by Art ic le 6 § 1 (see Barbera, Messegue and Jabardo, c i ted above, 
p. 3 1 , §§ 67-68) . 

36. It fu r the r r e i t e r a t e s t h a t it is a f u n d a m e n t a l aspect of t he r ight to a 
fair t r ia l t h a t c r imina l p roceed ings , inc lud ing the e l e m e n t s of such 
p roceed ings which r e l a t e to p r o c e d u r e , should be adversa r i a l and t h a t 
t h e r e should be equa l i ty of a r m s b e t w e e n the p rosecu t ion and defence . 
T h e r igh t to a n adver sa r i a l t r ia l m e a n s , in a c r imina l case , t h a t bo th 
p rosecu t ion and defence m u s t be given the o p p o r t u n i t y to have know­
ledge of a n d c o m m e n t on the obse rva t ions filed and the evidence 
a d d u c e d by the o t h e r pa r ty . In add i t ion , Art ic le 6 § 1 r equ i r e s t h a t t he 
p rosecu t ion a u t h o r i t i e s should disclose to t he defence all m a t e r i a l 
evidence in the i r possession for or aga ins t the accused (see Fitt v. the 
United Kingdom [ G C ] , no. 29777/96, E C H R 2000-11). 

37. T h e C o u r t no tes t h a t , unl ike Fitt, c i ted above, the in s t an t case 
does not concern the c o n c e a l m e n t of evidence, bu t t h e refusal to 
o r d e r p roduc t ion of t he or iginals of d o c u m e n t s used as evidence for the 
p rosecu t ion . At no s t age of the p roceed ings were the cour t s dea l ing wi th 
t he case able to e x a m i n e ex t r ac t s from the log file of the bank ' s c o m p u t e r 
o r t he or ig inal c h e q u e s , or to check w h e t h e r t he copies s u b m i t t e d to t h e m 
c o r r e s p o n d e d to the or ig inals . F u r t h e r m o r e , the first-instance cour t 
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o r d e r e d t he d e s t r u c t i o n of the cheques p r e s u m e d to have b e e n forged, 
t he crucia l piece of evidence in the app l i can t ' s t r ia l . T h e app l ican t ' s 
convict ion for fraud was , moreover , based to a la rge ex t en t on the 
photocopies of t he c h e q u e s in ques t ion . It is also a p p a r e n t from the 
C o u r t of Appea l ' s j u d g m e n t t h a t t he m e a n s used to car ry ou t t h e fraud 
were t he c h e q u e s a n d the c o m p u t e r , which was necessa ry to a l t e r the 
d a t a from the b a n k ' s c e n t r a l c o m p u t e r . In those c i r c u m s t a n c e s , the 
C o u r t cons iders t h a t p roduc t ion of the or ig inal c h e q u e s was vital to the 
app l i can t ' s defence since it would have e n a b l e d h im, as he h imsel f 
po in ted out , to show t h a t the ins t ruc t ions for t he p a y m e n t in issue had 
been given by employees of t he bank o t h e r t h a n h im, which would have 
compel led t he j u d g e s to conc lude t h a t the accusa t ion of fraud was 
un founded . 

38. As to t he n u m e r o u s o t h e r i t e m s of d o c u m e n t a r y evidence re fe r red 
to by t he G o v e r n m e n t , t he C o u r t no tes , as t he app l i can t did, t h a t the 
d o c u m e n t s in q u e s t i o n were very diverse a n d r e l a t e d to o t h e r de f endan t s 
or did not serve as a basis for t he app l i can t ' s convict ion. 

39. H a v i n g r e g a r d to t he fact t h a t , in spi te of his r e p e a t e d r eques t s , 
essent ia l pieces of evidence were not a d e q u a t e l y a d d u c e d and discussed 
a t the t r ia l in t he app l i can t ' s p re sence , t he C o u r t concludes t h a t the 
p roceed ings in i ssue , t a k e n as a whole , did not satisfy t he r e q u i r e m e n t s 
of a fair t r ia l . 

40. T h e r e has the re fo re been a violat ion of Ar t ic le 6 §§ 1 a n d 3 (d) of 
t he Conven t ion . 

III. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

4 1 . Art ic le 41 of the Conven t i on provides : 

"If t h e C o u r t finds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l law of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows only 

p a r t i a l r e p a r a t i o n t o be m a d e , t h e C o u r t sha l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n t o 

t h e i n j u r e d p a r t y . " 

A. D a m a g e 

42. T h e app l i can t sough t r ed res s for p e c u n i a r y d a m a g e r e su l t i ng from 
his loss of income t h r o u g h o u t t he en t i r e p roceed ings . H e po in ted ou t tha t 
a f ter c r imina l p roceed ings had been in s t i t u t ed aga ins t h im, the bank had 
t e r m i n a t e d his con t rac t a n d he had b e c o m e unemployed . N e e d i n g to 
suppor t his family after be ing re leased on bail , he had appl ied to have 
t h e b a n on his leaving the c o u n t r y lifted so t h a t he could work as a 
c a p t a i n in t he m e r c h a n t navy, his profession pr ior to j o in ing the b a n k . H e 
a s s e r t e d t h a t if a t t h a t t i m e he had been able to r e s u m e his c a r e e r as chief 
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officer on a t a n k e r , he would have received a m o n t h l y sa lary of 
1,600,000 d r a c h m a s ( G R D ) for a per iod of thir ty-six m o n t h s , af ter which 
he would have b e e n p r o m o t e d to t he r ank of c ap t a in (class 1), receiving a 
m o n t h l y sa lary of G R D 2,800,000 for a per iod of sixty m o n t h s . 
C o n s e q u e n t l y , t h e d a m a g e sus t a ined as a resu l t of t he loss of those 
ea rn ings a m o u n t e d to G R D 225,600,000 (662,069 euros ( E U R ) ) . 

43 . T h e app l ican t s u b m i t t e d t h a t the humi l i a t ion , social obloquy 
and loss of m o r a l s t a n d i n g he h a d suffered for a con t inuous per iod of 
eleven yea r s , d u r i n g which he had been s t i g m a t i s e d as a c r imina l , and 
the c o n s t a n t fear t h a t his professional a n d social a c q u a i n t a n c e s would 
find out abou t his s i tua t ion had caused h im a n d his family s u b s t a n t i a l 
non -pecun ia ry d a m a g e t h a t could not be r ed re s sed by an a w a r d of 
c o m p e n s a t i o n , r ega rd less of the a m o u n t . His m o t h e r had died from a 
ser ious i l lness b r o u g h t on by the s adness and s h a m e she had felt for he r 
son. His s i s te r h a d a t t e m p t e d to c o m m i t suicide several t imes because of 
t h e p roceed ings aga ins t h im . H e the re fo re c l a imed E U R 3,000,000 for 
non -pecun ia ry d a m a g e . 

44. T h e G o v e r n m e n t c o n t e n d e d t h a t t he d e a t h of t he app l i can t ' s 
m o t h e r a n d his s i s te r ' s condi t ion were r e l a t e d to chronic i l lnesses which 
could not u n d e r any c i r c u m s t a n c e s be l inked to his convict ion. T h e y 
cons ide red t h a t if the C o u r t were to find a violat ion, an award of 
E U R 10,000 for non-pecun ia ry d a m a g e would be sufficient. As to his 
c la im for pecun ia ry d a m a g e , they were p r e p a r e d to award h im 
E U R 10,000. T h e y po in ted out t h a t t he app l i can t ' s work as a c a p t a i n in 
t h e m e r c h a n t navy was n e i t h e r g u a r a n t e e d nor p e r m a n e n t a n d no ted , 
firstly, t h a t he h a d not p roduced any proof of his i ncome for t he per iod 
from 1991 to 2001 and , secondly, t h a t his income in 2002 had not 
exceeded E U R 2,935 per m o n t h . F u r t h e r m o r e , p r o m o t i o n from the r a n k 
of chief officer to t h a t of c ap t a in (class 1) was not a u t o m a t i c bu t was 
condi t iona l on pass ing an e x a m i n a t i o n . 

45 . T h e C o u r t cons iders t h a t in t he p r e s e n t case an award of j u s t 
sa t is fact ion can only be based on the fact t h a t t he app l ican t did not have 
t h e benefi t of the g u a r a n t e e s of Art ic le 6 in the na t iona l cour t s . Whi le it 
c anno t specu l a t e as to the o u t c o m e of t he t r ia l had the posi t ion b e e n 
o the rwise , it cons iders t h a t the app l ican t m u s t have sus t a ined non-
pecun ia ry d a m a g e as a resu l t of t he viola t ion of Art ic le 6 §§ 1 a n d 3 (d) . 
M a k i n g its a s s e s s m e n t on a n equ i t ab l e basis as r e q u i r e d by Art ic le 4 1 , it 
a w a r d s t h e appl ican t E U R 20,000. 

B. O t h e r r e l i e f 

46. T h e app l ican t asked the C o u r t to o rde r t h e G o v e r n m e n t to q u a s h 
his convict ion and to e rase all its effects, in p a r t i c u l a r those r e l a t i n g to his 
c r imina l record . 
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47. T h e C o u r t r e i t e r a t e s t h a t it is not e m p o w e r e d u n d e r the 
Conven t i on to o r d e r the m e a s u r e sought by t he app l ican t (see Higgins and 
Others v. France, j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1, p . 62, § 50). 

C. C o s t s a n d e x p e n s e s 

48. T h e app l ican t c la imed the following a m o u n t s in respec t of the costs 
and expenses i ncu r r ed by h im in the p roceed ings before t h e na t iona l 
cour t s : (1) G R D 400,000 for his p re - t r i a l d e t e n t i o n ; (2) C R D 400,000 
for the s tudy of the case fde in 1991; (3) G R D 300,000 for t he a p p e a r a n c e 
of his lawyer at two hea r ings which w e r e s u b s e q u e n t l y ad journed ; 
(4) G R D 800,000 for r e p r e s e n t a t i o n before the t h r e e - m e m b e r C o u r t of 
Appea l ; (5) G R D 300,000 for t he s tudy of t he case file by a n o t h e r lawyer 
a t t he a p p e a l s t age ; (6) G R D 700,000 for r e p r e s e n t a t i o n before the 
f ive -member C o u r t of Appea l ; (7) G R D 500,000 for t he s tudy of t h e case 
file by a n o t h e r lawyer; (8) G R D 1,000,000 for r e p r e s e n t a t i o n before the 
five-member C o u r t of Appea l on 20 F e b r u a r y 1998; (9) G R D 600,000 for 
the appl ica t ion for a s tay of execu t ion of his s en t ence ; (10) G R D 600,000 
for filing his first appea l to the C o u r t of Cassa t ion ; (11) G R D 600,000 
for filing his second appea l to t he C o u r t of C a s s a t i o n ; (12) G R D 600,000 
for t he h e a r i n g on his second appea l to t he C o u r t of Cas sa t i on ; and 
(13) G R D 2,100,000 for the p roceed ings a f te r t he case h a d b e e n r e m i t t e d 
to the C o u r t of Appea l . T h o s e a m o u n t s c a m e to a to ta l of G R D 8,900,000 
( E U R 26,119). In suppor t of his c la im the appl ican t p roduced five bills 
to ta l l ing G R D 2,900,000. 

49. T h e app l i can t fu r the r c la imed a s u m of E U R 39,456 for lawyer 's 
fees in t he p roceed ings before the C o u r t . In suppor t of his c la im he 
p roduced t h r e e bills to ta l l ing E U R 7,337 for fees t h a t h a d a l ready been 
paid. 

50. O b s e r v i n g t h a t the costs i ncu r r ed before the na t i ona l cour ts 
r e l a t e d to c h a r g e s on which the app l ican t had been a c q u i t t e d , the 
G o v e r n m e n t a r g u e d t h a t he was not en t i t l ed to have those costs 
re funded . As to the costs i ncu r red in t he p roceed ings before t he C o u r t , 
t he G o v e r n m e n t s t a t e d tha t they were p r e p a r e d to r e i m b u r s e the 
a m o u n t c o r r e s p o n d i n g to the bills p roduced by the app l i can t , m a k i n g a 
to ta l of E U R 7,337. 

5 1 . Accord ing to t he es tab l i shed case- law of t he C o u r t , to be awarded 
costs and expenses the in jured pa r ty m u s t have i ncu r r ed t h e m in o rde r to 
seek p reven t ion or rect i f icat ion of a v io la t ion of t he Conven t ion , to have 
the violat ion e s t ab l i shed by the C o u r t and to ob ta in r ed res s for it. It m u s t 
also be shown t h a t t he costs were ac tua l ly a n d necessar i ly i ncu r r ed and 
t h a t t hey a r e r ea sonab l e as to q u a n t u m (see Philis v. Greece (no. 1), 
j u d g m e n t of 27 Augus t 1991, Ser ies A no. 209, p . 25, § 74). 
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52. T h e C o u r t observes t h a t t he app l i can t express ly r e q u e s t e d the 
C o u r t of Appea l , bo th at first ins tance and on a p p e a l , to o r d e r p roduc t ion 
of the or iginals of the i t ems of evidence in issue, and tha t t ha t cour t refused 
on each occasion, giving bare ly convincing r ea sons . T h e C o u r t t he re fo re 
cons iders t h a t t he app l i can t is en t i t l ed to r e i m b u r s e m e n t of his lawyers ' 
fees in the d o m e s t i c p roceed ings in respec t of which he has p roduced the 
re levant bills. T h o s e bills a m o u n t to G R D 2,900,000 ( E U R 8,511) in to ta l . 
As to the fees for t he p roceed ings in S t r a s b o u r g , the a m o u n t s cor res ­
p o n d i n g to t he bills p roduced by the app l i can t ( E U R 7,337 in to ta l ) 
a p p e a r r ea sonab l e to the C o u r t , which awards t h e m in full. 

D. D e f a u l t i n t e r e s t 

53. T h e C o u r t cons iders it a p p r o p r i a t e tha t the defaul t i n t e re s t should 
be based on the m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l Bank , to 
which should be a d d e d t h r e e p e r c e n t a g e po in t s . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has been a violat ion of Art ic le 6 § 1 of t he Conven t i on 
on account of t he l eng th of t he p roceed ings ; 

2. Holds t h a t t h e r e has been a violat ion of Art ic le 6 §§ 1 and 3 (d) of t he 
Conven t ion ; 

3. Holds 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay t h e app l ican t , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t becomes final accord ing 
to Art ic le 44 § 2 of the Conven t ion , E U R 20,000 ( twenty t h o u s a n d 
euros) for non-pecun ia ry d a m a g e a n d E U R 15,848 (fifteen t h o u s a n d 
eight h u n d r e d a n d forty-eight euros) for costs a n d expenses , p lus any 
tax t h a t m a y be c h a r g e a b l e ; 
(b) t ha t from the expiry of t he above -men t ioned t h r e e m o n t h s un t i l 
s e t t l e m e n t s imple in t e re s t shall be payable on the above a m o u n t s at a 
r a t e equa l to t he m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l Bank 
d u r i n g the defaul t per iod plus t h r e e p e r c e n t a g e points ; 

4 . Dismisses the r e m a i n d e r of the app l i can t ' s c la ims for j u s t sa t isfact ion. 

Done in F r e n c h , and notified in wr i t i ng on 9 May 2003, p u r s u a n t to 
Rule 77 §§ 2 a n d 3 of the Rules of C o u r t . 

Soren NIELSEN 
D e p u t y R e g i s t r a r 

Giovanni BONELLO 
P r e s i d e n t 
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SUMMARY1 

Effect of urban development on the environment 

Article 6 § 1 

Right to a court - Administrative proceedings - Failure of the authorities to comply with 
binding court judgments 

Article 8 

Private life - Family life - Home - Effect of urban development on the environment -Absence of 
harmful effect on the individual's private and family sphere - General deterioration of the 
environment - Protection of the environment - Disturbances resultingfrom urban development 

* 

The applicants sought judicial review of two decisions of the prefect and of 
two building permits issued on the basis of those decisions. The Supreme 
Administrative Court considered that the applicants had locus standi, as they 
owned property in the area. It quashed one of the decisions on formal grounds 
and the other on the ground that it was contrary to the constitutional protection 
of the environment, since it put in jeopardy an important natural habitat for 
protected species. The court consequently quashed the building permits as 
unlawful. However, the prefect subsequently issued two decisions excluding the 
contested buildings from demolition. A special committee of the Supreme 
Administrative Court found that the authorities had failed to comply with the 
court's decisions. 

Held 
(1) Article 6 § 1: By failing to take the necessary measures to comply with final, 
enforceable judicial decisions, the authorities deprived the provisions of Article 6 
of all useful effect. 
Conclusion: violation (unanimously). 
(2) Article 8: (a) While severe environmental pollution may affect an individual's 
well-being and prevent him enjoying his home in such a way as to affect his private 
and family life, the crucial element is the existence of a harmful effect on a 
person's private and family sphere. A general deterioration of the environment is 
not sufficient: neither Article 8 nor any other provision of the Convention is 
specifically designed to provide general protection of the environment. In the 
present case, the applicants had not produced any convincing arguments showing 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b i n d t h e C o u r t . 
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that the alleged damage to protected species was of such a nature as to affect their 
rights directly under Article 8. 
(b) The disturbances emanating from the neighbourhood as a result of urban 
development had not reached a sufficient degree of seriousness to be taken into 
account for the purposes of Article 8. There had therefore been no lack of respect 
for the applicants' private and family life. 
Conclusion: no violation (six votes to one). 
Article 41: The Court, which also found a violation of Article 6 § 1 with regard to 
the length of two sets of proceedings, made awards in respect of non-pecuniary 
damage and costs and expenses. 

Case-law cited by the Court 

Lopez Ostra v. Spain, judgment of 9 December 1994, Series A no. 303-C 
Hornsby v. Greece, judgment of 19 March 1997, Reports of Judgments and Decisions 
1997-11 
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In t h e c a s e o f Kyrta tos v. G r e e c e , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Firs t Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r s F. TULKENS, President, 
M r C . L . ROZAKIS, 
M r P. LORENZEN, 
M r s N . VAJIG, 
M r E. LEVITS, 
M r A. FvOVEER, 

M r V. ZAGKEBELSKXjudges, 
and M r S. NIELSEN, Deputy Section Registrar, 

H a v i n g de l i be r a t ed in pr iva te on 23 J a n u a r y and 29 Apri l 2003, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an appl ica t ion (no. 41666/98) aga ins t the 
He l l en ic Republ ic lodged with t he E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s (" the C o m m i s s i o n " ) u n d e r f o rmer Art ic le 25 of t he Conven t ion 
for t he P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 
Conven t ion" ) by two G r e e k na t iona l s , Mrs Sofia K y r t a t o u and 
M r Nikos Kyr t a to s (" the app l i can t s " ) , on 1 9 J u n e 1996. 

2. T h e app l i can t s , who had been g r a n t e d legal aid, compla ined , u n d e r 
Art ic le 6 § 1 and Art ic le 8 of t he C o n v e n t i o n , abou t t he fai lure of the 
a u t h o r i t i e s to comply wi th two decis ions of the S u p r e m e Admin i s t r a t i ve 
C o u r t a n n u l l i n g two p e r m i t s for the cons t ruc t i on of bu i ld ings n e a r the i r 
p rope r ty . T h e y fu r the r compla ined u n d e r Art ic le 6 § 1 abou t the l eng th of 
civil p roceed ings t he first app l i can t had in s t i t u t ed aga ins t the i r 
n e i g h b o u r , w h o m they accused of t r e s p a s s i n g upon the i r p rope r ty , and 
also a b o u t t he l e n g t h of a d m i n i s t r a t i v e p roceed ings c o n c e r n i n g the 
demol i t ion of the first app l i can t ' s house . 

3. T h e appl ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 1 1 to t he Conven t i on c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

4. T h e appl ica t ion was a l loca ted to the Second Sect ion of t he C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . W i t h i n t h a t Sect ion, the C h a m b e r 
t h a t would cons ider t he case (Art icle 27 § 1 of t he Conven t ion ) was 
c o n s t i t u t e d as provided in Ru le 26 § 1. 

5. By a decision of 13 S e p t e m b e r 2001, the C h a m b e r dec la red the 
appl ica t ion par t ly admiss ib le . 
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6. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the compos i t ion of its 
Sect ions (Rule 25 § 1). T h i s case was ass igned to t he newly composed 
Firs t Sect ion (Ru le 52 § 1). 

7. A h e a r i n g took place in publ ic in the H u m a n Righ t s Bui ld ing , 
S t r a s b o u r g , on 23 J a n u a r y 2003 (Rule 59 § 3). 

T h e r e a p p e a r e d before t h e C o u r t : 

(a) for the Government 
M r M. APESSOS, Senior Adviser , S t a t e Legal Counc i l , Agent, 
M r s V. PELEKOU, Adviser , S t a t e Lega l Counci l , Counsel; 

(b) for the applicants 
M r S. TSAKYRAKIS, Counsel, 
M r N . HATZIS, Adviser. 

T h e C o u r t h e a r d add re s se s by M r Tsakyrak i s and Mrs Pelekou. 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e app l i can t s were bo rn in 1921 and 1953 respect ively a n d live in 
M u n i c h . T h e first app l i can t is the second app l i can t ' s m o t h e r . 

9. T h e app l i can t s own real p r o p e r t y in the s o u t h - e a s t e r n p a r t of the 
G r e e k island of T inos , w h e r e they spend p a r t of t he i r t i m e . T h e first 
app l i can t is the co-owner of a house and a plot of land on the Ayia 
Kir iaki-Apokofto Pen insu la , which is ad jacent to a s w a m p by the coast of 
Ayios Yiannis . 

A. P r o c e e d i n g s b e f o r e t h e S u p r e m e A d m i n i s t r a t i v e C o u r t 
c o n c e r n i n g the r e d r a w i n g o f the b o u n d a r i e s o f v a r i o u s 
s e t t l e m e n t s in s o u t h - e a s t T i n o s 

10. O n 4 D e c e m b e r 1985 the prefect (voftaQX1!?) ° f t r i e Cyclades 
r ed rew the b o u n d a r i e s of t he s e t t l e m e n t (otxto^tog) of Ayios Yiannis in 
t he munic ipa l i ty of Dio H o r i a and of the s e t t l e m e n t s of Ayia V a r v a r a , 
Ayios Sostis and L a u t a r i s in t he munic ipa l i ty of T r i a n d a r u (decision 
no. 9468/1985) . O n 6 May 1988 the prefect aga in r e d r e w the b o u n d a r i e s 
of the s e t t l e m e n t s of Ayios Yiannis and Ayios Sostis (decision 
no. 2400/1988) . 

11. O n 18 M a r c h 1993 t h e t own-p l ann ing a u t h o r i t y of Syros 
issued bui ld ing p e r m i t no. 620 on the basis of t he prefec t ' s decision 
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no. 9468/1985. A n o t h e r p e r m i t (no. 298) had b e e n issued on the s a m e 
basis by t he s a m e a u t h o r i t y in 1992. 

12. O n 21 J u l y 1993 the a p p l i c a n t s a n d t h e G r e e k Society for 
t h e P ro tec t ion of t he E n v i r o n m e n t a n d C u l t u r a l H e r i t a g e lodged an 
appl ica t ion for jud ic ia l review of t he prefect ' s decis ions nos . 9468/1985 
a n d 2400/1988 and of bu i ld ing p e r m i t no. 620/1993 wi th t he S u p r e m e 
A d m i n i s t r a t i v e C o u r t . O n the s a m e d a t e a second app l ica t ion was lodged 
by t h e s a m e pe r sons for jud ic ia l review of t he prefec t ' s two decis ions a n d of 
bu i ld ing p e r m i t no. 298/1992. T h e m a i n a r g u m e n t of the app l i can t s before 
t he S u p r e m e A d m i n i s t r a t i v e C o u r t was t h a t the pre fec t ' s dec is ions , a n d 
c o n s e q u e n t l y t he bu i ld ing p e r m i t s , we re illegal because t h e r e was a 
s w a m p in t he a r e a conce rned a n d Art ic le 24 of t he G r e e k C o n s t i t u t i o n , 
which p ro tec t s the e n v i r o n m e n t , provided t h a t no s e t t l e m e n t should be 
buil t in such a p lace . 

13. O n lOJuly 1995 the S u p r e m e A d m i n i s t r a t i v e C o u r t cons ide red tha t 
t he app l i can t s had locus standi because they owned p r o p e r t y in the a r e a 
conce rned . T h e cou r t held t h a t it could no t review the prefec t ' s decision 
no. 9468/1985 direct ly because t he app l ica t ion had not been lodged wi th in 
t he t ime- l imi t p resc r ibed by law. However , it could review the two bui ld ing 
p e r m i t s issued on the basis of t h a t decision and , in the con tex t of this 
review, the cour t was obl iged to e x a m i n e t h e cons t i tu t iona l i ty of the 
prefect ' s decision. T h e decis ion was found to have viola ted Art ic le 24 of 
t he C o n s t i t u t i o n , which p ro tec t s the e n v i r o n m e n t , because t he r ed r aw i n g 
of t he b o u n d a r i e s of the s e t t l e m e n t s pu t in j e o p a r d y the s w a m p in Ayios 
Yiannis , an i m p o r t a n t n a t u r a l hab i t a t for var ious p r o t e c t e d species 
(birds , fishes and sea - tu r t l e s ) . It followed t h a t t he bui ld ing p e r m i t s were 
also unlawful and had to be q u a s h e d . Moreover , the cour t q u a s h e d the 
prefec t ' s decis ion no. 2400/1988 because it h a d not b e e n pub l i shed in t he 
Official G a z e t t e in the m a n n e r p resc r ibed by law (decisions nos. 3955/1995 
a n d 3956/1995) . 

14. In 1996 the prefect i ssued two decisions (nos. DP2315 /1996 and 
DP2316/1996) which exc luded t h e c o n t e s t e d bui ld ings from demol i t ion . 

15. O n 21 Apri l 1997 a special c o m m i t t e e of t he S u p r e m e 
Admin i s t r a t i ve C o u r t found t h a t t he au tho r i t i e s had failed to comply 
wi th t he above decis ions. T h e y h a d not d e m o l i s h e d t h e two bui ldings 
c o n s t r u c t e d on the basis of p e r m i t s nos. 620/1993 and 298/1992 a n d had 
con t i nued issuing bu i ld ing p e r m i t s in respec t of the a r e a t h a t had been 
inc luded in t he s e t t l e m e n t s fu r the r to the unlawful r e d r a w i n g of the 
b o u n d a r i e s ( m i n u t e s no. 6 /1997) . 

B. Civi l p r o c e e d i n g s a g a i n s t M. 

16. O n 31 J a n u a r y 1991 the first app l i can t a n d o t h e r s i n s t i t u t e d civil 
p roceed ings aga ins t a ne ighbour , M., in t he Syros C o u r t of Firs t In s t ance 
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(noAUtteXec; notuToSixeio). T h e y c la imed tha t he had unlawfully t a k e n 
over p a r t of the i r land in Ayios Yiannis . O n 14 F e b r u a r y 1992 the cour t 
found in favour of the plaintiffs. 

17. O n 30 M a r c h 1992 M. e n t e r e d a cavea t aga ins t this j u d g m e n t 
(avaxoj iT | £Qr||ioSi}uac;), which had been given in his absence . H i s 
appl ica t ion was re jec ted on 23 N o v e m b e r 1992 (decision no. 138/1992). 
O n 28 J a n u a r y 1993 M. a p p e a l e d aga ins t t h a t decision. T h e A e g e a n 
C o u r t of Appea l (Edpexeto) reversed decision no. 138/1992 a n d sent the 
case back to t he first-instance cour t (decision no. 120/1993). 

18. A h e a r i n g took place on 1 4 J a n u a r y 1994. In a p r e l i m i n a r y decision 
of 31 M a r c h 1994, the first-instance cour t o r d e r e d invest igat ive m e a s u r e s . 
W i t n e s s e s w e r e h e a r d on 13 Apri l , 4 Ju ly , 10 O c t o b e r a n d 12 D e c e m b e r 
1995, a n d on 12 F e b r u a r y a n d 2 Apri l 1996. 

19. Fol lowing an appl ica t ion by t he First app l i can t on 15 M a r c h 1998, a 
h e a r i n g was set down for 11 D e c e m b e r 1998. T h e h e a r i n g was finally he ld 
on 28 May 1999. O n 21 J u n e 1999 the first-instance cour t found in favour 
of the first app l i can t (decision no. 98Tn/1999). 

20. O n 7 D e c e m b e r 1999 M. a p p e a l e d aga ins t t h a t decision. T h e 
proceed ings a re cu r r en t ly p e n d i n g before t he A e g e a n C o u r t of Appea l . 
T h e pa r t i e s have not yet appl ied for a h e a r i n g to be fixed. 

C. T h r e a t e n e d d e m o l i t i o n o f the a p p l i c a n t s ' h o u s e 

21 . O n 23 J u n e 1993 the app l i can t s received a not ice to t he effect t h a t 
the i r house in Ayia Kir iaki-Apokofto had been buil t wi thou t a u t h o r i s a t i o n 
a n d shou ld be demol i shed . T h e app l i can t s a p p e a l e d to t h e c o m p e t e n t 
a d m i n i s t r a t i v e boa rd . T h e i r appea l was dismissed on 28 S e p t e m b e r 1994. 

22. O n 6 O c t o b e r 1994 they appl ied to the S u p r e m e A d m i n i s t r a t i v e 
C o u r t for jud ic ia l review of t he decision of the a d m i n i s t r a t i v e b o a rd . O n 
a r e q u e s t by the app l i can t s , the S u p r e m e A d m i n i s t r a t i v e C o u r t dec ided to 
suspend the demol i t ion of the app l i c an t s ' house (decision no. 790/1994). 

23. At first t he h e a r i n g was set down for 28 N o v e m b e r 1995, but it was 
r epea t ed ly pos tponed . 

24. In 1999 a new law (no. 2721/1999) c h a n g e d t he rules of ju r i sd ic t ion 
and the case was re fe r red to t he P i r aeus C o u r t of Appea l , which h e a r d the 
case on 27 J u n e 2000. T h e p roceed ings a r e still pend ing . 

II. RELEVANT D O M E S T I C LAW 

25. Art ic le 108 of t he C o d e of Civil P r o c e d u r e r eads as follows: 

" T h e p a r t i e s sha l l be r e s p o n s i b l e for t a k i n g p r o c e d u r a l s t e p s on t h e i r o w n i n i t i a t i v e 
u n l e s s t h e law p r o v i d e s o t h e r w i s e . " 
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26. Sect ions 15 and 16 of Law no. 1337/1983 provide t h a t the 
demol i t ion of a bu i ld ing c o n s t r u c t e d on the basis of a bu i ld ing pe rmi t 
which has s u b s e q u e n t l y been revoked for any reason is to be su spended if 
t h e owner of t he bu i ld ing ac t ed in good fai th. 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 
F O R FAILURE T O C O M P L Y W I T H T H E C O U R T D E C I S I O N S 

27. T h e app l i can t s compla ined abou t the fai lure of the au tho r i t i e s to 
comply wi th decisions nos. 3955/1995 and 3956/1995 of t he S u p r e m e 
A d m i n i s t r a t i v e C o u r t . T h e y rel ied on Art ic le 6 § 1 of t he C o n v e n t i o n , the 
re levan t pa r t s of which provide: 

" I n t h e d e t e r m i n a t i o n of his civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d to a 

fair ... h e a r i n g w i t h i n a r e a s o n a b l e t i m e by [a ] ... t r i b u n a l . . ." 

28 . T h e G o v e r n m e n t a r g u e d t h a t t he t o w n - p l a n n i n g a u t h o r i t y had 
t a k e n all t he necessa ry m e a s u r e s to comply wi th t he decis ions of t he 
S u p r e m e A d m i n i s t r a t i v e C o u r t . In pa r t i cu l a r , it no longer appl ied t h e 
prefec t ' s decis ion no. 2400/1988 and had ca r r i ed ou t a l and -p l ann ing 
s tudy for t h e a r e a . It was t r u e t h a t t h e prefect h a d issued two decisions 
(nos.' DP2315/1996 a n d DP2316/1996) which exc luded the con tes ted 
bui ld ings from demol i t ion ; in this connec t ion the G o v e r n m e n t s u b m i t t e d 
tha t t he demol i t ion of the bui ld ings in ques t ion was not t he only possible 
way to comply wi th t he decisions of the S u p r e m e A d m i n i s t r a t i v e C o u r t . 
O n the con t ra ry , bo th t he re levant legis lat ion a n d the g e n e r a l pr inciples 
of law recognised t h a t t he demol i t ion of a bu i ld ing was an e x t r e m e 
m e a s u r e which had to be avoided, especial ly when the owner of t he 
bu i ld ing had ac ted in good faith and had no r eason to believe t h a t t he 
bu i ld ing p e r m i t on the basis of which cons t ruc t ion h a d t a k e n place would 
s u b s e q u e n t l y be annu l l ed . T h e r e f o r e , t he G o v e r n m e n t concluded tha t the 
au tho r i t i e s h a d compl ied in subs t ance wi th decis ions nos. 3955/1995 a n d 
3956/1995 of the S u p r e m e A d m i n i s t r a t i v e C o u r t . 

29. T h e app l i can t s c o n t e s t e d t h e G o v e r n m e n t ' s submiss ion t h a t t h e 
na t iona l a u t h o r i t i e s had compl ied in subs t ance wi th t he above -men t ioned 
decis ions . T h e y were su rp r i sed t h a t t he G o v e r n m e n t r e g a r d e d the 
exclusion of the con te s t ed bui ldings from demol i t ion as compl iance with 
t h e a n n u l m e n t of t he bu i ld ing p e r m i t s . T h e y c la imed t h a t t he only lawful 
consequence of the a n n u l m e n t of the bu i ld ing p e r m i t s was t he demol i t ion 
of t he bui ld ings c o n s t r u c t e d on the basis of these p e r m i t s and no ted tha t 
the G r e e k a u t h o r i t i e s had failed to demol i sh t h e m . 
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30. T h e C o u r t r e i t e r a t e s t h a t , accord ing to its e s t ab l i shed case-law, 
Art ic le 6 § 1 secures to everyone the r ight to have any c la im r e l a t i n g to 
his civil r igh t s and obl iga t ions b r o u g h t before a cour t ; in this way it 
e m b o d i e s the " r ight to a cour t " , of which the r ight of access , n a m e l y the 
r ight to in s t i tu t e p roceed ings before cour t s in civil m a t t e r s , cons t i t u t e s 
one aspec t . However , t h a t r ight would be i l lusory if a C o n t r a c t i n g S t a t e ' s 
d o m e s t i c legal sys tem allowed a final, b ind ing jud ic ia l decis ion to r e m a i n 
inopera t ive to t he d e t r i m e n t of one par ty . Execu t ion of a j u d g m e n t given 
by any cour t m u s t the re fore be r e g a r d e d as an in t eg ra l p a r t of t he " t r i a l " 
for the pu rposes of Art ic le 6. W h e r e admin i s t r a t i ve a u t h o r i t i e s refuse or 
fail to comply, or even delay do ing so, the g u a r a n t e e s u n d e r Art ic le 6 
enjoyed by a l i t igant d u r i n g the jud ic ia l phase of t he p roceed ings a re 
r e n d e r e d devoid of pu rpose (see Hornsby v. Greece, j u d g m e n t of 19 M a r c h 
1997Reports of,Judgments and Decisions 1997-11, pp. 510-11, §§ 40-41) . 

3 1 . In the p re sen t case the C o u r t no tes t h a t a special c o m m i t t e e of the 
S u p r e m e A d m i n i s t r a t i v e C o u r t found tha t t he a u t h o r i t i e s had failed to 
comply wi th its decis ions nos. 3955/1995 a n d 3956/1995. T h e y had not 
d e m o l i s h e d the two bui ld ings cons t ruc t ed on the basis of p e r m i t s 
nos . 620/1993 a n d 298/1992 a n d had con t inued issuing bui ld ing p e r m i t s 
in respec t of t he a r e a t h a t had been included in the s e t t l e m e n t s fu r the r 
to t he unlawful r e d r a w i n g of t he b o u n d a r i e s . 

32. T h u s , by re f ra in ing for more t h a n seven years from t ak ing 
the necessa ry m e a s u r e s to comply wi th two final, enforceable judic ia l 
decisions in t he p r e s e n t case t he G r e e k a u t h o r i t i e s depr ived the 
provisions of Art ic le 6 § 1 of t he Conven t i on of all useful effect. 

T h e r e has accordingly been a b r e a c h of tha t Ar t ic le . 

III. ALLEGED V I O L A T I O N O F A R T I C L E 8 O F T H E C O N V E N T I O N 

44. T h e app l i can t s c o n t e n d e d t h a t u r b a n d e v e l o p m e n t in the south­
e a s t e r n p a r t of T i n o s h a d led to t he d e s t r u c t i o n of t he i r physical 
e n v i r o n m e n t a n d had affected the i r life. T h e y rel ied on Ar t ic le 8 of t he 
C o n v e n t i o n , which provides : 

"1. E v e r y o n e h a s t h e r i g h t t o r e s p e c t for h is p r i v a t e a n d fami ly life, h is h o m e a n d his 
c o r r e s p o n d e n c e . 

2. T h e r e s h a l l be n o i n t e r f e r e n c e by a p u b l i c a u t h o r i t y w i t h t h e e x e r c i s e o f th i s r i g h t 
e x c e p t s u c h a s is in a c c o r d a n c e w i t h t h e l aw a n d is n e c e s s a r y in a d e m o c r a t i c soc i e ty in 
t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , p u b l i c s a f e t y o r t h e e c o n o m i c w e l l - b e i n g of t h e 
c o u n t r y , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e p r o t e c t i o n of h e a l t h o r m o r a l s , 
o r for t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of o t h e r s . " 
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A. A r g u m e n t s o f the p a r t i e s 

1. The applicants 

45 . T h e app l i can t s a s s e r t e d t h a t , r ega rd le s s of t h e d a n g e r t o one ' s 
hea l t h , the d e t e r i o r a t i o n of t he e n v i r o n m e n t fell to be e x a m i n e d u n d e r 
Art ic le 8 of t he Conven t i on w h e r e it adverse ly affected one ' s life. T h e y 
a g r e e d t h a t Art ic le 8 was not v iola ted every t i m e e n v i r o n m e n t a l 
d e t e r i o r a t i o n occur red . T h e y u n d e r s t o o d the i m p o r t a n c e of u r b a n 
d e v e l o p m e n t and the economic i n t e r e s t s assoc ia ted wi th it. T h e y also 
u n d e r s t o o d t h a t S t a t e s had d iscre t ion in m a k i n g decis ions abou t u r b a n 
p l a n n i n g . O n t h e o t h e r h a n d , t he app l i can t s had no d o u b t t h a t any S ta t e 
in t e r f e rence wi th t he e n v i r o n m e n t should s t r ike a fair ba lance be tween 
the c o m p e t i n g i n t e r e s t s of the individuals and the c o m m u n i t y as a whole. 
In t he p r e s e n t case t he issue of the fair ba lance was r a t h e r s imple . In its 
decis ions nos. 3955/1995 a n d 3956/1995 the S u p r e m e Admin i s t r a t i ve 
C o u r t had i tself t i pped t h e ba l ance in favour of t h e s w a m p a n d aga ins t 
u r b a n d e v e l o p m e n t . C o n s e q u e n t l y , the G r e e k a u t h o r i t i e s were obliged to 
ab ide by the i r own choice. However , in failing to comply with t he above-
m e n t i o n e d decis ions , they had allowed the d e s t r u c t i o n of t he s w a m p . 

46. In this r espec t , the app l i can t s po in ted out t h a t t he a r e a had lost all 
of its scenic b e a u t y and had c h a n g e d profoundly in c h a r a c t e r from a 
n a t u r a l hab i t a t for wildlife to a tour i s t d e v e l o p m e n t . P a r t of the s w a m p 
h a d been r ec l a imed so as to c r e a t e , in add i t ion to t h e bu i ld ings , a car 
pa rk and a road . T h e r e were noises and l ights on all n igh t a n d a g rea t 
deal of e n v i r o n m e n t a l pol lu t ion from the act ivi t ies of the bus inesses in 
the vicinity. T h e app l i can t s a r g u e d tha t they were u n d e r no obl igat ion to 
to l e ra t e this d e t e r i o r a t i o n since it was the d i rec t resu l t of the S ta t e ' s 
i l legal act ivi ty. 

47. T h e app l i can t s concluded t h a t t he S t a t e a u t h o r i t i e s had not only 
failed to fulfil t he i r positive d u t y to t ake r easonab le a n d a p p r o p r i a t e 
m e a s u r e s to secure the i r r igh ts u n d e r Art ic le 8, bu t had also, by the i r 
own activity, illegally affected the en joyment of these r igh t s . 

2. The Government 

48 . T h e G o v e r n m e n t s u b m i t t e d t h a t the app l i can t s ' compla in t mainly 
conce rned the p ro tec t ion of the s w a m p . T h a t and not the p ro tec t ion of 
the i r h o m e o r t he i r p r iva te life was t h e r ea son why t h e y had appl ied to 
the S u p r e m e A d m i n i s t r a t i v e C o u r t . T h e r e could the re fo re be no issue 
u n d e r Art ic le 8, all the more so as the c o m p e t e n t au tho r i t i e s had t aken 
all a p p r o p r i a t e m e a s u r e s to p ro tec t t he e n v i r o n m e n t in the a r ea 
conce rned . 

49 . Even a s s u m i n g t h a t Ar t ic le 8 app l ied in t h e p r e s e n t case , t h e 
G o v e r n m e n t s t r e s sed t h a t the app l i c an t s ' house was t he only one at the 
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u p p e r end of the pen insu la and t h a t t he o t h e r bui ld ings of the s e t t l e m e n t 
w e r e loca ted a c e r t a i n d i s t a n c e away from it. T h u s , t h e r e could not 
possibly be any ser ious d i s t u r b a n c e from the app l i c an t s ' n e ighbour s . In 
this connec t ion , the G o v e r n m e n t expressed the view t h a t w h a t t he 
app l i can t s were real ly c la iming was t he r ight to be the only ones to 
possess a house in the a r ea . T h a t was not feasible. In any event , t he 
G o v e r n m e n t cons ide red t h a t any nu i sance t h a t the app l i can t s m i g h t 
have suffered on account of t he cons t ruc t ion of t he new bui ld ings and the 
g e n e r a l o rgan i sa t i on of t h e social c h a r a c t e r of t h e reg ion h a d to b e 
to l e ra t ed as an inevi table and c o n t e m p o r a r y consequence of t he u r b a n 
way of life. 

50. T h e G o v e r n m e n t concluded t h a t , had t h e r e b e e n any in t e r f e r ence 
wi th the app l i c an t s ' r ights g u a r a n t e e d by p a r a g r a p h 1 of Art ic le 8, it was 
clearly jus t i f ied u n d e r p a r a g r a p h 2. 

B. T h e C o u r t ' s a s s e s s m e n t 

5 1 . T h e C o u r t no t e s t h a t t h e a p p l i c a n t s ' c o m p l a i n t u n d e r Art ic le 8 of 
t he Conven t i on may be r e g a r d e d as compr i s ing two d is t inc t l imbs . First ly, 
they compla ined tha t u r b a n d e v e l o p m e n t had des t royed the s w a m p which 
was ad jacen t to t he i r p rope r ty and t h a t t he a r e a w h e r e t he i r h o m e was had 
lost all of its scenic beau ty . Secondly, they compla ined abou t the envi ron­
m e n t a l pol lut ion caused by the noise a n d night l ights g e n e r a t e d by the 
act ivi t ies of the bus inesses o p e r a t i n g in the a r e a . 

52. W i t h r e g a r d to the first l imb of the a p p l i c a n t s ' compla in t , t he 
C o u r t no tes t h a t , accord ing to its e s tab l i shed case-law, severe environ­
m e n t a l po l lu t ion m a y affect ind iv idua ls ' wel l -being a n d p r even t t h e m 
from enjoying the i r homes in such a way as to affect t he i r p r iva te a n d 
family life adverse ly , w i thou t , however , ser iously e n d a n g e r i n g t he i r 
hea l t h (see Lopez Ostra v. Spain, j u d g m e n t of 9 D e c e m b e r 1994, Ser ies A 
no. 303-C, pp . 54-55, § 51) . Yet t he crucial e l e m e n t which m u s t be 
p r e s e n t in d e t e r m i n i n g w h e t h e r , in the c i r c u m s t a n c e s of a case , envi ron­
m e n t a l pol lut ion h a s adverse ly affected one of t he r igh ts s a f egua rded by 
p a r a g r a p h 1 of Ar t ic le 8 is t he ex i s t ence of a ha rmfu l effect on a person ' s 
p r iva te or family s p h e r e and not s imply the g e n e r a l d e t e r i o r a t i o n of the 
e n v i r o n m e n t . N e i t h e r Art ic le 8 no r a n y of t h e o t h e r Ar t ic les of t h e 
C o n v e n t i o n a re specifically des igned to provide g e n e r a l p ro t ec t i on of 
the e n v i r o n m e n t as such; o t h e r i n t e r n a t i o n a l i n s t r u m e n t s and d o m e s t i c 
legis lat ion a r e m o r e p e r t i n e n t in dea l ing with this pa r t i cu l a r aspect . 

53 . In t he p re sen t case , even a s s u m i n g t h a t the e n v i r o n m e n t has b e e n 
severely d a m a g e d by the u r b a n d e v e l o p m e n t of t he a r e a , t he app l i can t s 
have not b r o u g h t forward any convincing a r g u m e n t s showing t h a t the 
a l l eged d a m a g e to t he b i rds a n d o t h e r p r o t e c t e d species living in t he 
s w a m p was of such a n a t u r e as to d i rec t ly affect the i r own r igh t s u n d e r 
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Art ic le 8 § 1 of the Conven t i on . It migh t have been o the rwise if, for 
i n s t ance , t he e n v i r o n m e n t a l d e t e r i o r a t i o n compla ined of had consis ted in 
the des t ruc t ion of a forest a r e a in the vicinity of the app l i c an t s ' house , a 
s i tua t ion which could have affected more d i rec t ly the a p p l i c a n t s ' own well-
be ing . To conc lude , the C o u r t canno t accept t ha t the i n t e r f e r ence wi th the 
condi t ions of a n i m a l life in the s w a m p cons t i t u t e s an a t t a c k on the pr iva te 
or family life of the app l i can t s . 

54. As r e g a r d s t he second l imb of t he compla in t , t he C o u r t is of the 
opinion t h a t t he d i s t u r b a n c e s c o m i n g from the a p p l i c a n t s ' ne ighbour ­
hood as a resul t of t he u r b a n d e v e l o p m e n t of the a r e a (noise, n ight l ights, 
etc.) have not r e a c h e d a sufficient d e g r e e of se r iousness to be t a k e n in to 
account for the pu rposes of Art ic le 8. 

55 . H a v i n g r e g a r d to t h e foregoing, t he C o u r t cons iders t h a t t h e r e has 
been no lack of respec t for t he app l i c an t s ' p r iva te and family life. 

T h e r e has accordingly been no violat ion of Ar t ic le 8 of t he Conven t ion . 

IV. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

56. Art ic le 41 of t he Conven t i on provides: 

" I f t h e C o u r t finds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l law of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows only 

p a r t i a l r e p a r a t i o n t o b e m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , a f ford j u s t s a t i s f a c t i o n t o 

t h e i n j u r e d p a r t y . " 

A. D a m a g e 

57. T h e app l ican t s sought compensa t ion for non-pecunia ry d a m a g e . 
T h e first appl icant c la imed 15,000,000 d r a c h m a s (GRD) (44,020.54 euros 
( E U R ) ) a n d the second appl icant c la imed G R D 10,000,000 (EUR29,347 .03) . 

58. T h e G o v e r n m e n t cons ide red tha t these c la ims w e r e e x a g g e r a t e d . 
T h e y m a i n t a i n e d t h a t any j u s t sa t is fact ion t h a t m i g h t be a w a r d e d to the 
app l i can t s should not exceed E U R 7,337. 

59. T h e C o u r t cons iders t h a t t he app l i can t s m u s t have suffered 
feelings of f rus t ra t ion , u n c e r t a i n t y and anx ie ty as a resu l t of the 
violat ions of t he i r r igh t s u n d e r t h e Conven t i on . M a k i n g an a s s e s s m e n t on 
an equ i t ab l e basis , it decides to award the first app l i can t E U R 20,000 and 
the second app l i can t E U R 10,000 for the non-pecun ia ry d a m a g e sus ta ined . 

B. C o s t s a n d e x p e n s e s 

60. T h e app l i can t s c la imed G R D 7,514,572 ( E U R 22,053.04) for the 
p roceed ings before t h e d o m e s t i c a u t h o r i t i e s . T h e y b roke t h a t s u m down 
as follows: 
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(i) G R D 73,080 for the p roceed ings conce rn ing t h e r e d r a w i n g of the 
b o u n d a r i e s of t he s w a m p ; 

(ii) G R D 900,000 for t he p roceed ings before t h e S u p r e m e 
A d m i n i s t r a t i v e C o u r t conce rn ing the a n n u l m e n t of the bu i ld ing p e r m i t s ; 

(iii) G R D 1,436,009 for t h e p roceed ings c o n c e r n i n g the execu t ion of 
decisions nos. 3955/1995 and 3956/1995; 

(iv) G R D 967,700 for t he p roceed ings aga ins t M.; 
(v) G R D 2,402,491 for t he p roceed ings conce rn ing the t h r e a t e n e d 

demol i t ion of the i r house ; 
(vi) G R D 327,980 for expe r t opinions c o n c e r n i n g the size of the 

s w a m p , the age of the i r house a n d the size of the i r p rope r ty ; 
(vii) G R D 1,407,312 for t ravel expenses . 
6 1 . For t he p roceed ings before the C o u r t , for which they had received 

legal aid, t he app l i can t s sought E U R 21,939.53. 
62. T h e C o u r t , in acco rdance wi th its case-law, will cons ider w h e t h e r 

the costs a n d expenses c l a i m e d w e r e ac tua l ly a n d necessar i ly i n c u r r e d in 
o rde r to p reven t or ob t a in r ed res s for the m a t t e r found to cons t i t u t e a 
viola t ion of t h e C o n v e n t i o n a n d a r e a lso r ea sonab l e as to q u a n t u m (see , 
a m o n g o t h e r a u t h o r i t i e s , Wettstein v. Switzerland, no. 33958/96, § 56, E C H R 
2000-XIF). 

63. T h e C o u r t cons iders t h a t only pa r t of the costs i ncu r r ed before the 
d o m e s t i c a u t h o r i t i e s were a i m e d a t r e m e d y i n g the violat ions of Art ic le 6 
§ 1 found in t he p re sen t case . It fu r the r no tes t h a t the app l i can t s received 
a to ta l a m o u n t of E U R 920 u n d e r the C o u r t ' s legal-aid s c h e m e a n d 
tha t t hey were only pa r t l y successful wi th the i r app l ica t ion . M a k i n g an 
a s s e s s m e n t on an equ i t ab l e bas is , the C o u r t awards the app l i can t s jo in t ly 
E U R 5,000, inc luding va lue -added tax . 

C. D e f a u l t i n t e r e s t 

64. T h e C o u r t cons iders it a p p r o p r i a t e t h a t the defaul t i n t e r e s t should 
be based on the m a r g i n a l l end ing r a t e of the E u r o p e a n C e n t r a l Bank , to 
which should be added th ree p e r c e n t a g e po in t s . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds u n a n i m o u s l y tha t t h e r e has been a viola t ion of Art ic le 6 of 
the C o n v e n t i o n for fai lure to comply wi th t he cour t decis ions; 

2. Holds u n a n i m o u s l y t h a t t h e r e has been a violat ion of Art ic le 6 of t he 
C o n v e n t i o n as r e g a r d s the l eng th of t he two sets of p roceed ings ; 

3. Holds by six votes to one t h a t t h e r e h a s b e e n no violat ion of Art ic le 8 of 
the Conven t ion ; 
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4. Holds u n a n i m o u s l y 
(a) t h a t the r e s p o n d e n t S t a t e is to pay the app l i can t s , wi th in 
t h r e e m o n t h s from the d a t e on which the j u d g m e n t b e c o m e s final 
accord ing to Ar t ic le 44 § 2 of t h e Conven t ion , t he following a m o u n t s : 

(i) E U R 20,000 ( twenty t h o u s a n d euros) to the first app l ican t in 
respec t of non -pecun ia ry d a m a g e ; 
(ii) E U R 10,000 ( ten t h o u s a n d euros) to the second app l ican t in 
respec t of non -pecun ia ry d a m a g e ; 
(iii) E U R 5,000 (five t h o u s a n d eu ros ) , inc lud ing va lue -added t ax , to 
bo th app l i can t s jo in t ly in respec t of costs and expenses ; 

(b) t h a t from the expi ry of t he above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t s imple i n t e r e s t shall be payable on the above a m o u n t s at a 
r a t e equa l to t he m a r g i n a l l end ing r a t e of t h e E u r o p e a n C e n t r a l Bank 
d u r i n g the defau l t per iod plus t h r e e p e r c e n t a g e po in t s ; 

5. Dismisses u n a n i m o u s l y t he r e m a i n d e r of t he app l i c an t s ' c laim for ju s t 
sa t is fact ion. 

D o n e in Engl i sh , a n d notified in wr i t ing on 22 M a y 2003, p u r s u a n t to 
Rule 77 §§ 2 a n d 3 of the Rules of C o u r t . 

Soren NIELSEN Franço i se TULKENS 
D e p u t y R e g i s t r a r P r e s i d e n t 

In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n and Ru le 74 § 2 of 
t he Rules of C o u r t , t he pa r t ly d i s sen t ing opin ion of M r Zagrebe l sky is 
a n n e x e d to th is j u d g m e n t . 

F.T. 
S.N. 
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P A R T L Y D I S S E N T I N G O P I N I O N 
O F J U D G E Z A G R E B E L S K Y 

I voted aga ins t the major i ty ' s conclus ion t h a t t h e r e has been no 
violat ion of Art ic le 8 of t he Conven t i on . W i t h r eg re t I could not follow 
the r e a s o n i n g tha t convinced the major i ty of judges to exc lude finding 
any violat ion of t he app l i c an t s ' p r iva te life. 

T h e r e is no d o u b t t h a t the e n v i r o n m e n t is not p ro t ec t ed as such by the 
Conven t ion . But at the s a m e t i m e t h e r e is no doub t t h a t a d e g r a d a t i o n of 
the e n v i r o n m e n t could a m o u n t to a violat ion of a specific r ight recognised 
by the Conven t i on (see Powell and Rayner v. the United Kingdom, j u d g m e n t of 
21 F e b r u a r y 1990, Series A no. 172, p . 18, § 40; Lopez Ostra v. Spain, 
j u d g m e n t of 9 D e c e m b e r 1994, Series A no. 303-C, pp . 54-55, § 5 1 ; and 
Guerra and Others v. Italy, j u d g m e n t of 19 F e b r u a r y 1998, Reports of 

Judgments and Decisions 1998-1, p . 227, § 57). 

In the p r e s e n t case it is c lear t h a t t h e r e was a d e t e r i o r a t i o n in t he 
qua l i ty of the e n v i r o n m e n t in which the app l i c an t s ' house was s i t ua t ed . 
In pa r t i cu l a r , it is ind i spu tab le t h a t t he new u r b a n d e v e l o p m e n t has 
caused d a m a g e to t he h a b i t a t of t he f auna which m a d e the s w a m p a r e a 
next to the app l i c an t s ' p r o p e r t y n e a r the coast of Ayios Yiannis 
except ional ly i n t e r e s t i n g and a g r e e a b l e . 

In my view, it could hard ly be said t h a t the d e t e r i o r a t i o n of t he 
e n v i r o n m e n t did not lead to a c o r r e s p o n d i n g d e t e r i o r a t i o n in t he qua l i ty 
of the app l i c an t s ' life, even wi thou t t a k i n g in to account the i r special 
i n t e re s t in the s tudy of the s w a m p fauna. 

It is obviously difficult to quant i fy t he d a m a g e caused to the qua l i ty of 
t he app l i c an t s ' p r iva te a n d family life. Bu t t he issue he r e is w h e t h e r or not 
t h e r e has b e e n a n in t e r f e rence , not how ser ious t he in t e r f e rence was . 
C e r t a i n l y we should exclude f inding any in t e r f e rence wi th t he app l i c an t s ' 
r igh t s if the d e t e r i o r a t i o n conce rned was so negl igible as to be vi r tual ly 
non-ex i s t en t . In my view, however , this was not t he case . In p a r a g r a p h 53 
of the j u d g m e n t the major i ty accept by way of example t h a t the 
d e s t r u c t i o n of a forest b o r d e r i n g the a p p l i c a n t s ' house could cons t i t u t e 
d i rec t in te r fe rence wi th p r iva te and family life for t h e purposes of 
Art ic le 8 of the Conven t ion . I a g r e e , bu t I see no major difference 
be tween the d e s t r u c t i o n of a forest a n d the des t ruc t ion of t he ex t r a ­
o rd ina ry s w a m p y e n v i r o n m e n t t he app l i can t s were able to enjoy n e a r 
the i r house . 

I a m will ing to a d m i t t h a t t he i n t e r f e r ence in ques t ion was not major , 
bu t in my view it is imposs ib le to say t h a t t h e r e has been no in t e r f e rence a t 
all. It is t r u e t h a t t he i m p o r t a n c e of the qua l i ty of t he e n v i r o n m e n t and the 
g rowing awarenes s of t h a t issue c a n n o t lead t he C o u r t to go beyond the 
scope of t he Conven t ion . Bu t these factors should induce it to recognise 
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t he g rowing i m p o r t a n c e of e n v i r o n m e n t a l d e t e r i o r a t i o n on people ' s lives. 
Such an a p p r o a c h would be perfect ly in line wi th the d y n a m i c in te r ­
p r e t a t i o n and evo lu t ionary u p d a t i n g of the C o n v e n t i o n t h a t t he C o u r t 
cu r r en t ly adop t s in m a n y fields. 

Art icle 8 allows even ser ious a n d major in t e r f e rences by the S t a t e wi th 
the r ight to p r iva te and family life. However , an in t e r f e rence will 
con t r avene Art ic le 8 unless it is "in acco rdance wi th the law", pu r sues 
one or m o r e of t he l eg i t ima te a i m s r e fe r r ed to in p a r a g r a p h 2 and is 
"necessa ry in a d e m o c r a t i c socie ty" in o r d e r t o achieve t h e m . In t h e 
p r e s e n t case , it is not necessa ry to e x a m i n e w h e t h e r the in t e r f e rence 
wi th the a p p l i c a n t s ' r ight was necessary and p r o p o r t i o n a t e to t he 
c o m p e t i n g economic i n t e r e s t s . H e r e the C o u r t has only to a s c e r t a i n t ha t , 
as t he G r e e k cou r t s ru led , the in t e r f e rence was unlawful. T h u s , the first 
and basic condi t ion for t he leg i t imacy of even a m i n o r in t e r f e rence wi th 
p r iva te or family life has not b e e n fulfilled. 

T h e r e f o r e , I th ink t h a t t he C o u r t should have found a violat ion of 
Art ic le 8 of the Conven t ion . 
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SOMMAIRE1 

Effet d'aménagements urbains sur l'environnement 

Article 6 § 1 

Droit à un tribunal - Procédure administrative - Non-respect par les autorités de décisions 
judiciaires contraignantes 

Article 8 

Vie privée - Vie familiale - Domicile - Effet d'aménagements urbains sur l'environnement — 
Absence d'effet néfaste sur la vie privée et familiale des individus concernés - Dégradation 
générale de l'environnement - Protection de l'environnement - Nuisances résultant d'aménage­
ments urbains 

* 
* * 

Les requérants sollicitèrent le contrôle juridictionnel de deux arrêtés préfectoraux 
et de deux permis de construire délivrés sur la base de ces arrêtés. Le Conseil 
d'Etat estima que les requérants avaient qualité pour agir puisqu'ils étaient 
propriétaires de biens situés dans la zone en question. Il annula l'un des arrêtés 
pour vices de forme et l 'autre au motif qu'il était contraire à la disposition 
constitutionnelle protégeant l 'environnement, puisqu'il mettait en péril un 
habitat naturel primordial pour diverses espèces protégées. En conséquence, le 
Conseil d'Etat déclara les permis de construire illégaux et les invalida. Toutefois, 
le préfet prit deux arrêtés empêchant la destruction des constructions litigieuses. 
Un collège spécial du Conseil d'Etat estima que les autorités ne s'étaient pas 
conformées aux décisions de la haute juridiction. 

1. Article 6 § 1 : en s'abstenant de prendre les mesures nécessaires pour se 
conformer à des décisions judiciaires définitives et exécutoires, les autorités ont 
privé les dispositions de l'article 6 de tout effet utile. 
Conclusion : violation (unanimité). 
2. Article 8: a) Si des atteintes graves à l'environnement peuvent affecter le bien-
être d'une personne et la priver de la jouissance de son domicile de manière à nuire 
à sa vie privée et familiale, l'élément crucial est l'existence d'un effet néfaste sur la 
sphère privée ou familiale des individus concernés. Une dégradation générale de 
l'environnement ne suffit pas : ni l'article 8 ni aucune autre disposition de la 
Convention ne garantit spécifiquement une protection générale de l'environne­
ment. En l'espèce, les requérants n'ont présenté aucun argument convaincant 

1. R é d i g é p a r le g re f fe , il ne l ie p a s la C o u r . 
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démontrant que le tort qui aurait été causé à des espèces protégées était de nature 
à porter directement atteinte à leurs droits garantis par l'article 8. 
b) Les nuisances émanant du voisinage et résultant des aménagements urbains 
n'ont pas atteint un degré de gravité suffisant pour être prises en compte aux fins 
de l'article 8. Dès lors, il n'y a pas eu manque de respect pour la vie privée et 
familiale des requérants. 
Conclusion : non-violation (six voix contre une). 
Article 41 : la Cour, qui conclut également à la violation de l'article 6 § 1 du fait de 
la durée de deux procédures, alloue aux intéressés des indemnités au titre du 
dommage moral et pour frais et dépens. 

Jurisprudence citée par la Cour 

Lôpez Ostra c. Espagne, arrêt du 9 décembre 1994, série A n° 303-C 
Hornsby c. Grèce, arrêt du 19 mars 1997, Recueil des arrêts et décisions 1997-11 
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En l 'af fa ire Kyrta tos c. G r è c e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 

M ™ F . TULKENS, présidente, 

M M . C L . ROZAKIS, 

P. LORENZEN, 
M M R N. VAJIC, 

M M . E. LEVITS, 

A. KOVLER, 

V . ZAGR E B E L S f C Y j U gM, 

et de M . S. NIELSEN, greffier adjoint de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 23 j a n v i e r et 29 avril 

2003, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n° 41666/98) d i r igée 

con t r e la R é p u b l i q u e he l l én ique et dont d e u x re s so r t i s san t s de cet E t a t , 

M M C Sofia K y r t a t o u et M . Nikos Kyr t a to s (« les r e q u é r a n t s » ) , ava ien t saisi 

la C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 

19 j u i n 1996 en v e r t u de l ' anc ien ar t ic le 25 de la Conven t i on de s auvega rde 

des Dro i t s de l ' H o m m e et des L iber tés f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. Les r e q u é r a n t s , qui ava ien t é té admis au bénéfice de l 'ass is tance 

j ud i c i a i r e , se p l a igna ien t sous l 'angle des ar t ic les 6 § 1 et 8 de la 

Conven t i on du non- respec t pa r les a u t o r i t é s de deux décis ions du Consei l 

d 'E t a t ayan t a n n u l é deux p e r m i s de cons t ru i r e des i m m e u b l e s près de leur 

p r o p r i é t é . Ils d é n o n ç a i e n t en o u t r e au r e g a r d de l 'ar t icle 6 § 1 la d u r é e de 

l 'act ion civile i n t e n t é e pa r la p r e m i è r e r e q u é r a n t e con t r e l eur voisin, qu' i ls 

accusa ien t d 'avoir e m p i é t é sur leur p r o p r i é t é , ainsi q u e celle de la 

p r o c é d u r e a d m i n i s t r a t i v e c o n c e r n a n t la démol i t ion de la ma i son de la 

p r e m i è r e r e q u é r a n t e . 

3. La r e q u ê t e a é té t r a n s m i s e à la C o u r le I e ' n o v e m b r e 1998, da t e 

d ' e n t r é e en v igueur du Pro tocole n" 11 à la Conven t i on (ar t ic le 5 § 2 

dudi t P ro toco le ) . 

4. La r e q u ê t e a é té a t t r i b u é e à la d e u x i è m e sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de ladi te sect ion, la c h a m b r e 

c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é té 

cons t i t uée c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t . 

5. Pa r u n e décis ion du 13 s e p t e m b r e 2001 , la c h a m b r e a déc la ré la 

r e q u ê t e en p a r t i e recevable . 

6. Le 1 e r n o v e m b r e 2001, la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e est ainsi 
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échue à la p r e m i è r e sect ion tel le q u e r e m a n i é e (ar t ic le 52 § 1 du 

r è g l e m e n t ) . 

7. U n e aud ience s'est t e n u e en publ ic au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 23 j anv ie r 2003 (ar t ic le 59 § 3 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 

M. M. APESSOS, consei l ler 

a u p r è s du Consei l j u r i d i q u e de l 'Eta t , agent, 

M m e V. PÉLÉKOU, assesseur , 

Consei l j u r i d i q u e de l 'Eta t conseil; 

- pour les requérants 

M M . S. TSAKYRAKIS, conseil, 

N . HATZIS, conseiller. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M. Tsakyrak i s et M""' Pé lékou . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Les r e q u é r a n t s , nés r e s p e c t i v e m e n t en 1921 et 1953, r é s iden t à 

M u n i c h . La p r e m i è r e r e q u é r a n t e est la m è r e du second r e q u é r a n t . 

9. Les in t é res sés sont p r o p r i é t a i r e s de b iens immobi l i e r s dans le Sud-

Est de l'île g recque de T inos , où ils sé journen t une p a r t i e de l eu r t e m p s . La 

p r e m i è r e r e q u é r a n t e est cop rop r i é t a i r e , sur la pén insu le d 'Ayia Kir iak i -

Apokofto , d ' une ma i son et d 'un t e r r a i n j o u x t a n t un m a r a i s s i tué non loin 

d e la cô te , à Ayios Yiannis . 

A. P r o c é d u r e d e v a n t l e C o n s e i l d'Etat c o n c e r n a n t la m o d i f i c a t i o n 

d e s l i m i t e s d e d i v e r s h a m e a u x d a n s l e Sud-Es t d e l' î le d e T i n o s 

10. Le 4 d é c e m b r e 1985, le préfet (vo^aoyjic;) des Cyclades p rocéda à 

la r e d é l i m i t a t i o n du h a m e a u (oixtOTiOç) d'Ayios Yiannis , s i tué sur la 

c o m m u n e de Dio Hor i a , ainsi que des h a m e a u x d'Ayia V a r v a r a , d'Ayios 

Sostis et de L a u t a r i s , r a t t a c h é s à la c o m m u n e de T r i a n d a r u ( a r r ê t é 

n° 9468/1985) . Le 6 m a i 1988, le préfe t modif ia de nouveau les l imi tes des 

h a m e a u x d'Ayios Yiannis et d'Ayios Sostis ( a r r ê t é n° 2400/1988) . 

11. Le 18 m a r s 1993, les services d ' a m é n a g e m e n t du t e r r i to i r e de Syros 

dé l iv rè ren t le p e r m i s de cons t ru i r e n° 620 su r le f o n d e m e n t de l ' a r r ê t é 



ARRÊT KYRTATOS c. GRÈCE 281 

p ré fec tora l n" 9468/1985. U n a u t r e p e r m i s (n" 298) avait é t é émis sur la 

m ê m e base pa r les m ê m e s a u t o r i t é s en 1992. 

12. Le 21 ju i l l e t 1993, les r e q u é r a n t s et la Fonda t ion g r e c q u e pour 

la p ro tec t ion de l ' env i ronnemen t et du p a t r i m o i n e cu l tu re l p r é s e n t è r e n t 

a u Conse i l d ' E t a t u n e d e m a n d e de cont rô le j u r i d i c t i onne l des a r r ê t é s 

p ré fec to raux n"s 9468/1985 et 2400/1988 ainsi q u e du pe rmis de cons t ru i r e 

n" 620/1993. A la m ê m e d a t e , une d e u x i è m e d e m a n d e fut i n t r o d u i t e p a r les 

m ê m e s pe r sonnes en vue d ' ob t en i r le cont rô le j u r i d i c t i onne l des deux 

décis ions du préfet ainsi q u e du pe rmis de cons t ru i r e n" 298/1992. Les 

d e m a n d e u r s a l l égua ien t à t i t r e pr inc ipa l devan t le Consei l d ' E t a t q u e les 

a r r ê t é s p ré fec to raux et , pa r su i t e , les p e r m i s de cons t ru i r e dél ivrés sur leur 

f o n d e m e n t , é t a i en t con t r a i r e s à la loi car la zone conce rnée c o m p o r t a i t un 

m a r a i s et l 'ar t icle 24 de la C o n s t i t u t i o n g r ecque , re la t i f à la p ro tec t ion de 

l ' e n v i r o n n e m e n t , in te rd i sa i t la cons t ruc t ion d ' h a b i t a t i o n s en u n tel lieu. 

13. Le 10 ju i l le t 1995, le Conse i l d 'E t a t e s t i m a q u e les r e q u é r a n t s 

ava ien t q u a l i t é pour agi r pu isqu ' i l s é t a i en t p r o p r i é t a i r e s de b iens s i tués 

d a n s la zone en ques t ion . Le Conse i l déc la ra ne pas ê t r e en m e s u r e de 

con t rô l e r d i r e c t e m e n t l ' a r r ê t é préfec tora l n" 9468/1985 car la d e m a n d e 

n 'ava i t pas é té p r é s e n t é e d a n s les déla is p resc r i t s pa r la loi. Toute fo i s , il 

pouvai t p rocéde r au cont rô le des deux p e r m i s de cons t ru i r e dél ivrés sur la 

base de cet a r r ê t é e t , d a n s ce cad re , il lui fallait e x a m i n e r la const i-

t u t i o n n a l i t é de celui-ci. Le Conse i l d 'E ta t e s t i m a que l ' a r r ê t é avai t violé 

l 'ar t ic le 24 de la C o n s t i t u t i o n re la t i f à la p ro tec t ion de l ' env i ronnemen t , 

ca r la r edé l im i t a t i on des h a m e a u x m e t t a i t en péri l le m a r a i s d'Ayios 

Yiann i s , qu i cons t i tua i t un h a b i t a t n a t u r e l p r i m o r d i a l p o u r diverses 

espèces p ro t égées (oiseaux, poissons et t o r t u e s de m e r ) . P a r conséquen t , 

les pe rmis de cons t ru i r e é t a i en t é g a l e m e n t i l légaux et deva ien t ê t re 

inval idés . En o u t r e , le Consei l a n n u l a l ' a r r ê t é p ré fec tora l n" 2400/1988 

c a r il n 'ava i t pas é t é publ ié a u J o u r n a l officiel selon les m o d a l i t é s p révues 

pa r la loi (décisions n"s 3955/1995 et 3956/1995) . 

14. En 1996, le préfet pri t deux a r r ê t é s (n"s UP2315/1996 et 

D P 2 3 16/1996) qui e m p ê c h a i e n t la démol i t ion des cons t ruc t ions l i t igieuses. 

15. Le 21 avril 1997, un collège spécial du Consei l d 'E t a t c o n s t a t a que 

les a u t o r i t é s ne s ' é t a ien t pas confo rmées aux décis ions s u s m e n t i o n n é e s . 

Elles n ' ava ien t pas fait p rocéde r à la démol i t ion des deux i m m e u b l e s 

é r igés en ve r tu des p e r m i s n"s 620/1993 et 298/1992 et ava ien t con t i nué à 

dé l ivrer des p e r m i s de cons t ru i r e c o n c e r n a n t la zone qui avait é té incluse 

d a n s les h a m e a u x à la su i t e de la modif icat ion i l légale des l imi tes de 

ceux-ci (procès-verbal n° 6/1997) . 

B. P r o c é d u r e c iv i le à I ' e n c o n t r e d e M. 

16. Le 31 j a n v i e r 1991, la p r e m i è r e r e q u é r a n t e et d ' a u t r e s pe r sonnes 

e n g a g è r e n t con t re un voisin, M., u n e p r o c é d u r e civile devan t le t r i buna l de 
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p r e m i è r e in s t ance (Ylo'kvyLE'kÉq riQOJTOÔiXEio) de Syros. Ils a l l é g u è r e n t 

q u e l ' in té ressé s 'é ta i t i l l éga lement app rop r i é une pa r t i e d e l eu rs t e r r a i n s 

à Ayios Yiannis . Le 14 février 1992, le t r i buna l se p r o n o n ç a en faveur des 

p l a i g n a n t s . 

17. Le 30 m a r s 1992, M. fo rma opposi t ion (avaxojtfj eQîjuxjôtxtaç,) à 

ce j u g e m e n t , qu i avait é té r e n d u en son absence . Sa d e m a n d e fut re je tée le 

23 n o v e m b r e 1992 (décision n° 138/1992). Le 28 j a n v i e r 1993, il i n t e r j e t a 

appe l . La cour d ' appe l (Ethexeio) d 'Egée inf i rma la décision n" 138/1992 et 

renvoya l 'affaire au t r i buna l de p r e m i è r e in s t ance ( a r r ê t n° 120/1993). 

18. U n e aud ience eu t lieu le 14 j a n v i e r 1994. P a r u n e décision 

p r é l i m i n a i r e r e n d u e le 31 m a r s 1994, le t r i buna l de p r e m i è r e in s t ance 

o r d o n n a des m e s u r e s d ' e n q u ê t e . Des t é m o i n s furent e n t e n d u s les 13 avril , 

4 ju i l l e t , 10 oc tobre et 12 d é c e m b r e 1995 ainsi q u e les 12 février et 2 avril 

1996. 

19. A la sui te d ' une d e m a n d e p r é s e n t é e pa r la p r e m i è r e r e q u é r a n t e le 

15 m a r s 1998, une aud ience fut fixée au 11 d é c e m b r e 1998. Elle se t int 

f ina lement le 28 ma i 1999. Le 21 j u i n 1999, le t r ibunal de p r e m i è r e ins tance 

s t a t u a en faveur de la p r e m i è r e r e q u é r a n t e (décision n" 98TLI/1999). 

20. Le 7 d é c e m b r e 1999, M. fit appe l de ce t t e décis ion. La p r o c é d u r e 

est a c t u e l l e m e n t p e n d a n t e d e v a n t la cour d ' appe l d 'Egée . Les p a r t i e s n 'on t 

pas encore d e m a n d é la f ixation d ' u n e aud ience . 

C. M e n a c e s d e d é m o l i t i o n d e la m a i s o n d e s r e q u é r a n t s 

21 . Le 23 j u i n 1993, les r e q u é r a n t s r e ç u r e n t un avis selon lequel leur 

ma i son sise à Ayia Kir iaki-Apokofto avait é té bâ t i e sans au to r i s a t i on et 

devai t ê t r e d é m o l i e . Ils f o r m è r e n t un r ecour s d e v a n t la commiss ion 

a d m i n i s t r a t i v e c o m p é t e n t e , laquel le les d é b o u t a le 28 s e p t e m b r e 1994. 

22. Le 6 oc tobre 1994, ils d e m a n d è r e n t au Conse i l d ' E t a t de p rocéde r 

a u cont rô le j u r id i c t i onne l de la décis ion de la commiss ion a d m i n i s t r a t i v e . 

A leur d e m a n d e , le Conse i l d 'E t a t déc ida de s u s p e n d r e la démol i t ion de 

l eu r ma i son (décision n" 790/1994) . 

23 . L ' a u d i e n c e , fixée d ' abord au 28 n o v e m b r e 1995, fut r e p o r t é e à 

p lus ieurs r ep r i ses . 

24. En 1999, u n e nouvelle loi (n" 2721/1999) modifia les règles de 

c o m p é t e n c e et l 'affaire fut renvoyée à la cour d 'appel du Pi rée qui t int u n e 

aud ience su r l 'affaire le 27 j u i n 2000. La p r o c é d u r e est toujours p e n d a n t e . 

II. LE D R O I T I N T E R N E P E R T I N E N T 

25. L 'a r t ic le 108 du code de p r o c é d u r e civile se lit ainsi : 

« L e s a c t e s d e p r o c é d u r e s o n t e f f ec tués à l ' i n i t i a t i ve et à la d i l i g e n c e d e s p a r t i e s , s a u f 

si la loi e n d i s p o s e a u t r e m e n t . » 
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26. Les a r t ic les 15 et 16 de la loi n" 1337/1983 d i sposen t q u e la 

démol i t ion d ' un i m m e u b l e ér igé sur la base d 'un pe rmis de cons t ru i r e 

r évoqué p a r la su i t e pour q u e l q u e ra ison q u e ce soit doi t ê t r e s u s p e n d u e 

si le p rop r i é t a i r e de l ' immeub le a agi de bonne foi. 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N EN RAISON D U N O N - R E S P E C T DES D É C I S I O N S 

R E N D U E S 

27. Les r e q u é r a n t s se p l a ignen t du non- respec t pa r les a u t o r i t é s des 

décis ions n o s 3955/1995 et 3956/1995 du Consei l d ' E t a t . Ils invoquent 

l 'ar t icle 6 § 1 de la C o n v e n t i o n qu i , en ses passages p e r t i n e n t s , est ainsi 

l ibel lé : 

« T o u t e p e r s o n n e a d r o i t à ce q u e s a c a u s e soi t e n t e n d u e é q u i t a b l e m e n t (...) d a n s un 

d é l a i r a i s o n n a b l e , p a r u n t r i b u n a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r s e s d r o i t s 

e t o b l i g a t i o n s d e c a r a c t è r e civil (...) » 

28. Le G o u v e r n e m e n t a l lègue q u e les services d ' a m é n a g e m e n t du 

t e r r i t o i r e ont pris t ou t e s les m e s u r e s nécessa i res pour se c o n f o r m e r aux 

décisions du Consei l d ' E t a t . En pa r t i cu l i e r , l ' a r r ê t é préfec tora l 

n° 2400/1988 n 'es t p lus mis en œ u v r e et une é t u d e a é té effectuée en vue 

de l ' a m é n a g e m e n t de la zone l i t ig ieuse. C e r t e s , le préfe t a pris deux 

a r r ê t é s (n"s DP2315 /1996 et DP2316/1996) qui ont e m p ê c h é la démol i t ion 

des i m m e u b l e s l i t igieux mais , à cet é g a r d , le G o u v e r n e m e n t sou t i en t que 

la démol i t ion n ' é t a i t pas la seule façon d 'obéir aux décis ions du Consei l 

d 'E t a t . Au c o n t r a i r e , il est r econnu t a n t pa r la légis la t ion appl icab le que 

pa r les pr inc ipes g é n é r a u x du droi t que la démol i t ion d ' un i m m e u b l e est 

une m e s u r e e x t r ê m e qui doit ê t r e évi tée, p a r t i c u l i è r e m e n t lorsque le 

p r o p r i é t a i r e de l ' immeub le a agi de bonne foi et n 'ava i t pas de ra ison de 

croi re q u e le p e r m i s de cons t ru i r e c o r r e s p o n d a n t sera i t p a r la sui te 

a n n u l é . Le G o u v e r n e m e n t conclut donc q u e les a u t o r i t é s se sont confor­

mées en subs t ance aux décis ions n"s 3955/1995 et 3956/1995 du Consei l 

d 'E t a t . 

29. Les r e q u é r a n t s r é fu ten t c e t t e conclus ion et se d é c l a r e n t surpr is 

q u e le G o u v e r n e m e n t cons idè re le fait d ' e m p ê c h e r la démol i t i on des 

i m m e u b l e s en cause c o m m e u n e m e s u r e conforme à l ' annu la t i on des 

p e r m i s de cons t ru i r e . P o u r eux , la seule conséquence j u r i d i q u e possible à 

t i r e r de ce t t e a n n u l a t i o n é ta i t la démol i t ion des i m m e u b l e s ér igés sur le 

f o n d e m e n t des p e r m i s l i t ig ieux ; or les a u t o r i t é s g r ecques ont failli à 

o r d o n n e r c e t t e m e s u r e . 

30. La C o u r r appe l l e sa j u r i s p r u d e n c e c o n s t a n t e selon laquel le 

l 'ar t ic le 6 § 1 g a r a n t i t à chacun le droi t à ce q u ' u n t r i buna l connaisse de 
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t o u t e con te s t a t i on re la t ive à ses dro i t s et ob l iga t ions de c a r a c t è r e civil; il 

consacre de la so r te le «dro i t à un t r ibuna l », don t le droi t d 'accès , à savoir 

le dro i t de saisir un t r i buna l en m a t i è r e civile, cons t i tue un aspec t . 

Toutefo is , ce dro i t se ra i t i l lusoire si l 'o rdre j u r i d i q u e i n t e r n e d 'un E ta t 

c o n t r a c t a n t p e r m e t t a i t q u ' u n e décision jud ic ia i r e définit ive et obl iga to i re 

r e s t e i n o p é r a n t e au d é t r i m e n t d ' une p a r t i e . L ' exécu t ion d ' un j u g e m e n t 

ou a r r ê t , de q u e l q u e ju r id ic t ion q u e ce soit, doit donc ê t r e cons idérée 

c o m m e faisant pa r t i e i n t é g r a n t e d u « p r o c è s » au sens de l 'ar t icle 6. Si 

l ' a d m i n i s t r a t i o n refuse ou o m e t de s ' exécu te r , ou encore t a r d e à le faire, 

les g a r a n t i e s de l 'ar t icle 6 don t a bénéficié le jus t i c i ab le p e n d a n t la phase 

jud ic i a i r e de la p r o c é d u r e p e r d e n t t ou t e ra ison d ' ê t r e (Hornsby c. Grèce, 

a r r ê t du 19 m a r s 1997, Recueil des arrêts et décisions 1997-11, pp. 510-511, 

§ § 4 0 - 4 1 ) . 

3 1 . En l 'espèce, la C o u r relève q u ' u n collège spécial du Consei l d 'E t a t 

a e s t imé q u e les a u t o r i t é s n ' ava ien t pas observé les décis ions n"s 3955/1995 

et 3956/1995 de la h a u t e j u r id i c t ion . En effet, elles n 'on t pas fait p rocéde r 

à la démol i t ion des deux i m m e u b l e s cons t ru i t s en ve r tu des pe rmis 

n o s 620/1993 et 298/1992, et ont con t i nué de dél ivrer des p e r m i s de 

cons t ru i r e af férents à la zone qui avai t é té incluse d a n s les h a m e a u x à la 

su i t e d e la modif ica t ion i l légale d e s l imi te s d e ceux-ci . 

32. Ainsi , en s ' a b s t e n a n t p e n d a n t plus de sept ans de p r e n d r e les 

m e s u r e s nécessa i res pour se confo rmer à deux décisions jud ic ia i res 

définit ives et exécu to i re s , les a u t o r i t é s g r e c q u e s on t en l 'espèce privé les 

d isposi t ions de l 'ar t ic le 6 § 1 d e la C o n v e n t i o n de tou t effet u t i l e . 

Il y a donc eu violat ion d e c e t t e d isposi t ion. 

(...) 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 8 DE LA 

C O N V E N T I O N 

44. Les r e q u é r a n t s s o u t i e n n e n t que les a m é n a g e m e n t s u rba in s dans le 

Sud-Est de l'île de T inos ont e n t r a î n é la d e s t r u c t i o n de l eu r env i ronne­

m e n t phys ique et q u e leur vie en a pâ t i . Ils i nvoquen t l ' a r t ic le 8 de la 

C o n v e n t i o n , aux t e r m e s d u q u e l : 

« 1. T o u t e p e r s o n n e a d r o i t a u r e s p e c t de s a vie p r i v é e et f a m i l i a l e , d e son d o m i c i l e et 

d e sa c o r r e s p o n d a n c e . 

2. Il ne p e u t y avo i r i n g é r e n c e d ' u n e a u t o r i t é p u b l i q u e d a n s l ' exe rc i ce d e ce d r o i t q u e 

p o u r a u t a n t q u e c e t t e i n g é r e n c e es t p r é v u e p a r la loi e t q u ' e l l e c o n s t i t u e u n e m e s u r e q u i , 

d a n s u n e s o c i é t é d é m o c r a t i q u e , e s t n é c e s s a i r e à la s é c u r i t é n a t i o n a l e , à la s û r e t é 

p u b l i q u e , a u b i e n - ê t r e é c o n o m i q u e d u p a y s , à la d é f e n s e d e l ' o r d r e e t à la p r é v e n t i o n 

d e s i n f r a c t i o n s p é n a l e s , à la p r o t e c t i o n d e la s a n t é o u d e la m o r a l e , o u à la p r o t e c t i o n 

d e s d r o i t s et l i b e r t é s d ' a u t r u i . » 
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A. A r g u m e n t s d e s p a r t i e s 

A Les requérants 

45. Les r e q u é r a n t s s o u t i e n n e n t q u ' i n d é p e n d a m m e n t du r i sque pour la 

s a n t é , la d é g r a d a t i o n de l ' e n v i r o n n e m e n t est u n e ques t i on qu i doit ê t r e 

e x a m i n é e au r e g a r d de l 'ar t icle 8 de la Conven t i on lorsque cela a des 

effets pré judic iables à la vie d ' u n e p e r s o n n e . Ils a d m e t t e n t q u e tout 

d o m m a g e causé à l ' e n v i r o n n e m e n t n ' e m p o r t e pas viola t ion de l 'art icle 8. 

Ils c o m p r e n n e n t b ien l ' i m p o r t a n c e des a m é n a g e m e n t s u rba in s et des 

i n t é r ê t s é conomiques qui s'y r a t t a c h e n t . Ils conv iennen t é g a l e m e n t que 

les E t a t s ont un pouvoir d i sc ré t ionna i r e s ' ag issant de p r e n d r e des 

décisions en m a t i è r e d ' u r b a n i s m e . Les r e q u é r a n t s e s t i m e n t p a r con t re 

q u e , à n ' e n pas d o u t e r , t o u t e a t t e i n t e à l ' e n v i r o n n e m e n t c o m m i s e pa r 

l 'E ta t devra i t m é n a g e r un j u s t e équi l ib re e n t r e les i n t é r ê t s c o n c u r r e n t s 

des individus et de la société d a n s son e n s e m b l e . En l 'espèce, la 

p r o b l é m a t i q u e du j u s t e équi l ib re se p r é s e n t e de façon r e l a t i v e m e n t 

s imple . D a n s ses décis ions n"s 3955/1995 et 3956/1995, le Consei l d 'E ta t 

a l u i -même fait p e n c h e r la ba lance en faveur du m a r a i s con t re les 

a m é n a g e m e n t s u rba in s . En c o n s é q u e n c e , les a u t o r i t é s g r ecques é t a i en t 

t enues de r e spec t e r l eur p rop re choix. O r , pa s san t o u t r e aux décisions 

s u s m e n t i o n n é e s , elles ont au to r i sé la d e s t r u c t i o n du m a r a i s . 

46. A cet égard , les r e q u é r a n t s sou l ignen t q u e le s i te a p e r d u tou t e sa 

b e a u t é et q u e son c a r a c t è r e s 'est p r o f o n d é m e n t modifié pu i sque , d ' hab i t a t 

n a t u r e l pour la vie s auvage , l ' endroi t est devenu zone de d é v e l o p p e m e n t 

t ou r i s t i que . H o r m i s la cons t ruc t ion des i m m e u b l e s l i t igieux, une p a r t i e du 

m a r a i s a é té affectée à la c r éa t i on d 'un p a r k i n g et d ' une r o u t e . Il y a du 

b ru i t et des l u m i è r e s t o u t e la nui t et les e n t r e p r i s e s du vois inage sont à 

l 'origine de graves a t t e i n t e s à l ' e n v i r o n n e m e n t . Les r e q u é r a n t s e s t i m e n t 

ne pas avoir à e n d u r e r ce t t e d é g r a d a t i o n , qui r é su l t e d i r e c t e m e n t de 

l 'act ivi té il légale de l 'E ta t . 

47. Les in té ressés conc luen t q u e les a u t o r i t é s de l 'E ta t non s e u l e m e n t 

n 'on t pas r emp l i l eur obl iga t ion positive d ' a d o p t e r des m e s u r e s 

r a i sonnab les et a d é q u a t e s de n a t u r e à p r o t é g e r l eu r s d ro i t s au t i t r e de 

l 'ar t icle 8, ma i s qu 'e l les les ont en o u t r e pr ivés i l l éga lemen t , de pa r leur 

p ropre act ivi té , de la j ou i s sance de ces d ro i t s . 

2. Le Gouvernement 

48. Le G o u v e r n e m e n t a l lègue q u e le grief des r e q u é r a n t s por te 

e s s en t i e l l emen t sur la s a u v e g a r d e du m a r a i s . C 'es t c e t t e ques t i on , et non 

la p ro tec t ion de leur domici le ou de leur vie pr ivée , qu i a mot ivé leur 

recours devan t le Conse i l d 'E ta t . P a r t a n t , a u c u n e ques t i on ne peut 

se poser sous l ' angle de l 'ar t ic le 8, d ' a u t a n t moins q u e les au to r i t é s 
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c o m p é t e n t e s on t pr is tou tes les m e s u r e s qui s ' imposa ien t pour p r é s e r v e r 

l ' e n v i r o n n e m e n t d a n s la zone conce rnée . 

49. A suppose r m ê m e q u e l 'ar t icle 8 s ' appl ique en l 'espèce, le Gouver ­

n e m e n t soul igne q u e la ma i son des r e q u é r a n t s est la seule à ê t r e s i tuée à 

l ' e x t r é m i t é s u p é r i e u r e de la pén insu le et q u e les a u t r e s h ab i t a t i o n s du 

h a m e a u se t rouven t à u n e c e r t a i n e d i s t ance . Ainsi , il n 'es t pas possible 

q u e les in té ressés soient g r a v e m e n t gênés pa r leurs voisins. A cet égard , 

le G o u v e r n e m e n t e x p r i m e l'avis q u e ce q u e veu len t en réa l i té les 

r e q u é r a n t s est le droi t à ê t r e les seuls à posséder u n e ma i son d a n s ce t t e 

zone , ce qui n 'es t pas réa l i sab le . Quo i qu ' i l en soit, le G o u v e r n e m e n t 

e s t ime q u e tou t e nu i sance é v e n t u e l l e m e n t subie p a r eux en ra ison de la 

cons t ruc t i on de nouveaux i m m e u b l e s et de l ' o rgan isa t ion g é n é r a l e du 

t issu social de la région doit ê t r e to lé rée en t a n t qu 'e l l e est , de nos j o u r s , 

u n e conséquence inévi table de la vie u r b a i n e . 

50. Selon le G o u v e r n e m e n t , d a n s l 'hypothèse où il y a u r a i t eu 

i ngé rence dans les dro i t s des r e q u é r a n t s au t i t r e du p a r a g r a p h e 1 de 

l 'ar t icle 8, ce t t e ingé rence se jus t i f ia i t m a n i f e s t e m e n t en ve r tu du 

p a r a g r a p h e 2. 

B. A p p r é c i a t i o n d e la C o u r 

5 1 . P o u r la Cour , on peu t cons idé re r q u e le grief des r e q u é r a n t s t i ré de 

l 'ar t icle 8 de la Conven t ion se divise en deux b r a n c h e s d i s t inc tes . En 

p r e m i e r lieu, ils se p l a ignen t de ce q u e les a m é n a g e m e n t s u rba in s a ien t 

d é t r u i t le mara i s ad jacent à l eur p r o p r i é t é et q u e le site d a n s lequel est 

s i tué leur domici le ait p e r d u t o u t e sa b e a u t é . En second lieu, ils d é n o n c e n t 

les a t t e i n t e s à l ' e n v i r o n n e m e n t causées pa r la pol lu t ion sonore et lumi ­

neuse g é n é r é e p a r les act ivi tés des en t r ep r i s e s o p é r a n t d a n s le sec teu r . 

52. Q u a n t à la p r e m i è r e b r a n c h e du grief des r e q u é r a n t s , la C o u r 

r e m a r q u e que , selon sa j u r i s p r u d e n c e é tab l ie , des a t t e i n t e s graves à 

l ' e n v i r o n n e m e n t p e u v e n t affecter le b i en -ê t r e d ' une p e r s o n n e et la pr iver 

de la j ou i s sance de son domici le de m a n i è r e à nu i r e à sa vie pr ivée et 

famil ia le sans p o u r a u t a n t m e t t r e en grave d a n g e r la s an t é de l ' in té­

res sée (Lopez Ostra c. Espagne, a r r ê t du 9 d é c e m b r e 1994, série A n° 303-C, 

pp . 54-55, § 51). Toutefo is , l ' é l é m e n t crucia l qu i p e r m e t de d é t e r m i n e r si, 

d a n s les c i rcons tances d ' une affaire, des a t t e i n t e s à l ' e n v i r o n n e m e n t on t 

e m p o r t é violat ion de l 'un des dro i t s s auvega rdés pa r le p a r a g r a p h e 1 de 

l 'ar t ic le 8 est l ' exis tence d ' un effet néfas te sur la sphè re pr ivée ou fami­

liale d ' u n e p e r s o n n e , et non s i m p l e m e n t la d é g r a d a t i o n g é n é r a l e de 

l ' e n v i r o n n e m e n t . Ni l 'ar t icle 8 ni a u c u n e a u t r e disposi t ion de la Conven ­

t ion ne g a r a n t i t spéc i f iquemen t u n e p ro tec t ion g é n é r a l e de l ' env i ronne­

m e n t en t a n t que t e l ; d ' a u t r e s i n s t r u m e n t s i n t e r n a t i o n a u x et légis la t ions 

i n t e r n e s sont plus a d a p t é s lorsqu ' i l s 'agit de t r a i t e r cet aspect pa r t i cu l i e r . 
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53 . En l 'espèce, à suppose r m ê m e q u e les a m é n a g e m e n t s u rba ins 

effectués d a n s la zone a ien t eu de graves r épe rcuss ions su r l ' envi ronne­

m e n t , les r e q u é r a n t s n 'on t p r é s e n t é a u c u n a r g u m e n t conva incant 

d é m o n t r a n t que le tor t qui a u r a i t é té causé aux o iseaux e t a u t r e s espèces 

p ro t égées vivant d a n s le m a r a i s é ta i t de n a t u r e à p o r t e r d i r e c t e m e n t 

a t t e i n t e à leurs p r o p r e s dro i t s g a r a n t i s p a r l 'ar t ic le 8 § 1 de la Conven­

t ion. Il en i rai t a u t r e m e n t si, p a r e x e m p l e , les d o m m a g e s à l 'environ­

n e m e n t dénoncés ava ien t occas ionné la d e s t r u c t i o n d ' une zone forest ière 

à p rox imi t é de la ma i son des r e q u é r a n t s , s i tua t ion qu i a u r a i t pu affecter 

plus d i r e c t e m e n t l eur p rop re b ien-ê t re . En conclus ion, la C o u r ne saura i t 

a d m e t t r e q u e l ' ingérence dans les condi t ions de la vie a n i m a l e dans le 

m a r a i s nui t à la vie pr ivée ou famil iale des r e q u é r a n t s . 

54. Q u a n t à la seconde b r a n c h e du grief, la C o u r est d 'avis q u e les 

nu i sances é m a n a n t du vois inage des r e q u é r a n t s et r é s u l t a n t des a m é ­

n a g e m e n t s u rba in s d a n s la zone (bru i t s , l umiè res , etc.) n 'on t pas a t t e in t 

un d e g r é de g rav i té suffisant p o u r ê t r e pr ises en c o m p t e aux fins de 

l 'ar t icle 8. 

55. Eu éga rd à ce qu i p r écède , la C o u r e s t ime qu ' i l n 'y a pas eu m a n q u e 

de respec t pour la vie pr ivée et famil iale des r e q u é r a n t s . 

Dès lors, il n 'y a pas eu violat ion de l 'ar t icle 8 de la Conven t ion . 

IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

56. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n , 

«S i la C o u r d é c l a r e q u ' i l y a eu v i o l a t i o n d e la C o n v e n t i o n ou de s e s P r o t o c o l e s , e t si le 

d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e ne p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s de c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 

A. D o m m a g e 

57. Les r e q u é r a n t s sol l ici tent u n e i n d e m n i t é pour pré judice m o r a l . La 

p r e m i è r e r e q u é r a n t e d e m a n d e 15 mill ions de d r a c h m e s (GRD) (soit 

44 020,54 euros ( E U R ) ) et le second r e q u é r a n t 10 mill ions de G R D 

(29 347,03 E U R ) . 

58. Le G o u v e r n e m e n t t rouve ces p r é t e n t i o n s excessives. Il sout ien t 

q u e tou t e sa t is fact ion équ i t ab l e à accorder é v e n t u e l l e m e n t aux r equé ­

r a n t s ne sau ra i t d é p a s s e r 7 337 E U R . 

59. La C o u r e s t i m e q u e les r e q u é r a n t s doivent avoir éprouvé des 

s e n t i m e n t s de f rus t ra t ion , d ' i n c e r t i t u d e et d ' angoisse d u fait de la viola­

t ion de leurs dro i t s au t i t r e de la Conven t i on . S t a t u a n t en é q u i t é , elle 
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décide d ' accorder à la p r e m i è r e r e q u é r a n t e 2 0 0 0 0 E U R et au second 

r e q u é r a n t 10 000 E U R pour le d o m m a g e mora l subi . 

B. Fra is e t d é p e n s 

60. Les r e q u é r a n t s r é c l a m e n t 7 5 1 4 5 7 2 G R D (soit 22 053,04 E U R ) 

p o u r la p r o c é d u r e devan t les a u t o r i t é s i n t e rnes . Ils ven t i l en t ce t t e s o m m e 

c o m m e suit : 

i. 73 080 G R D pour la p r o c é d u r e c o n c e r n a n t la r e d é l i m i t a t i o n du 

m a r a i s ; 

ii. 900 000 G R D pour la p r o c é d u r e devan t le Consei l d 'E t a t re la t ive à 

l ' annu la t i on des p e r m i s de cons t ru i r e ; 

iii. 1436 009 G R D pour la p r o c é d u r e d ' exécu t ion des décis ions 

n o s 3955/1995 et 3 9 5 6 / 1 9 9 5 ; 

iv. 967 700 G R D pour la p r o c é d u r e à l ' encon t re de M. ; 

v. 2 402 491 G R D pour la p r o c é d u r e a f fé ren te à la m e n a c e de d é m o ­

lit ion de leur m a i s o n ; 

vi. 327 980 G R D pour les exper t i ses re la t ives à la superficie du m a r a i s , 

à l ' anc ienne té de la ma i son et aux l imi tes de leur p r o p r i é t é ; 

vii. 1 407 312 G R D pour frais de voyage. 

61 . Q u a n t à la p r o c é d u r e devan t la Cour , pour laque l le ils ont béné ­

ficié de l ' a ss i s tance j ud i c i a i r e , les r e q u é r a n t s d e m a n d e n t 21 939,53 E U R . 

62. La C o u r , c o n f o r m é m e n t à sa j u r i s p r u d e n c e , r e c h e r c h e r a si les frais 

et d é p e n s dont le r e m b o u r s e m e n t est r é c l a m é ont é té r é e l l e m e n t exposés 

pour p réven i r ou r e d r e s s e r la s i tua t ion j u g é e cons t i tu t ive d ' une violat ion 

de la Conven t ion , s'ils c o r r e s p o n d a i e n t à u n e nécess i té et s'ils sont 

r a i sonnab les q u a n t à leur t a u x (voir, p a r m i d ' a u t r e s , Wettstein c. Suisse, 

n" 33958/96, § 56, C E D H 2000-XII) . 

63 . La C o u r e s t i m e q u e seule u n e p a r t i e des frais exposés d e v a n t les 

a u t o r i t é s i n t e rnes v isa ient à r e d r e s s e r les violat ions de l 'ar t ic le 6 § 1 

cons t a t ée s en l 'espèce. Elle re lève en o u t r e q u e les r e q u é r a n t s ont pe rçu 

un m o n t a n t global de 920 E U R dans le c ad re du p r o g r a m m e d 'ass i s tance 

jud ic i a i r e de la C o u r et q u e leur r e q u ê t e n ' a abou t i que p a r t i e l l e m e n t . 

S t a t u a n t en é q u i t é , la C o u r al loue con jo in t emen t aux deux in t é res sés 

une s o m m e de 5 000 E U R , t axe sur la va l eu r a joutée compr i se . 

C. I n t é r ê t s m o r a t o i r e s 

64. La C o u r j u g e a p p r o p r i é de c a l q u e r le t aux des i n t é r ê t s m o r a t o i r e s 

su r le t a u x d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e 

e u r o p é e n n e ma jo ré de trois po in t s de p o u r c e n t a g e . 
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P A R C E S M O T I F S , L A C O U R 

1. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t ic le 6 de la Conven t ion à 

ra ison de l ' inexécu t ion des décisions r e n d u e s ; 

2. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 6 de la Conven t ion 

q u a n t à la d u r é e des deux p r o c é d u r e s ; 

3. Dit, pa r six voix con t r e u n e , qu ' i l n 'y a pas eu violat ion de l 'ar t icle 8 de 

la Conven t i on ; 

4. Dit, à l ' u n a n i m i t é , 

a) q u e l 'E ta t d é f e n d e u r doi t ve r se r aux r e q u é r a n t s , d a n s les t rois mois 

à c o m p t e r du j o u r où l ' a r rê t se ra devenu défini t i f c o n f o r m é m e n t à 

l 'ar t icle 44 § 2 de la Conven t ion , les s o m m e s su ivan tes : 

i. 2 0 0 0 0 E U R (vingt mille euros) à la p r e m i è r e r e q u é r a n t e pour 

d o m m a g e m o r a l , 

ii. 10 000 E U R (dix mille euros) au second r e q u é r a n t pour 

d o m m a g e m o r a l , 

iii. 5 000 E U R (cinq mille eu ros ) , t axe sur la va leu r a joutée 

compr i se , p o u r frais et d é p e n s , aux d e u x r e q u é r a n t s con jo in temen t ; 

b) q u ' à c o m p t e r de l ' exp i ra t ion dudi t déla i et j u s q u ' a u v e r s e m e n t , ces 

s o m m e s se ron t à m a j o r e r d 'un in t é rê t s imple à un t aux égal à celui de 

la facilité de p r ê t m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e p e n d a n t 

ce t t e pé r iode , a u g m e n t é de trois poin ts de p o u r c e n t a g e ; 

5. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion équ i t ab l e p o u r le 

su rp lus . 

Fai t en ang la i s , puis c o m m u n i q u é par écri t le 22 m a i 2003 , en applica­

tion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Soren NIELSEN Franço ise TULKENS 

Greff ier adjoint P r é s i d e n t e 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t ion et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion en pa r t i e 

d i s s iden te de M. Zagrebe l sky . 

F.T. 

S . N . 
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O P I N I O N E N P A R T I E D I S S I D E N T E 

D E M . L E J U G E Z A G R E B E L S K Y 

(Traduction) 

J e n 'a i pas voté avec la major i t é lorsqu 'e l le a conclu à la non-violat ion 

de l 'ar t icle 8. J e r e g r e t t e de ne pouvoir souscr i re au r a i s o n n e m e n t ayan t 

convaincu la major i t é des j u g e s d ' exc lu re tout cons ta t d ' a t t e i n t e à la vie 

pr ivée des r e q u é r a n t s . 

Il ne fait a u c u n d o u t e q u e l ' e n v i r o n n e m e n t , en t an t que tel , n 'es t pas 

p ro tégé p a r la Conven t i on . Mais en m ê m e t e m p s , des d o m m a g e s causés à 

l ' e n v i r o n n e m e n t peuven t à n 'en pas d o u t e r e m p o r t e r violat ion d ' u n dro i t 

spécif ique r econnu pa r la Conven t i on ( a r r ê t s Powell et Rayner c. Royaume-

Uni, 21 février 1990, sér ie A n" 172, p . 18, § 4 0 ; Lôpez Ostra c. Espagne, 

9 d é c e m b r e 1994, série A n" 303-C, pp. 54-55, § 51 ; Guerra et autres c. Italie, 

19 février 1998, Recueil des arrêts et décisions 1998-1, p . 227, § 57) . 

En l 'espèce, la qua l i t é de l ' e n v i r o n n e m e n t a u t o u r de la ma i son des 

r e q u é r a n t s a m a n i f e s t e m e n t subi u n e d é g r a d a t i o n . En par t i cu l i e r , il est 

ind iscu tab le que les nouveaux a m é n a g e m e n t s u r b a i n s on t nui à l ' hab i t a t 

de la faune qui faisait de la zone m a r é c a g e u s e j o u x t a n t la p r o p r i é t é des 

r e q u é r a n t s p rès de la côte à Ayios Yiannis un endro i t e x c e p t i o n n e l l e m e n t 

i n t é r e s s a n t et ag r éab l e . 

A m o n sens , on ne sau ra i t p r é t e n d r e q u e la d é g r a d a t i o n de l 'environ­

n e m e n t n ' a pas c o r r é l a t i v e m e n t e n t r a î n é une d é t é r i o r a t i o n de la qua l i t é 

de vie des r e q u é r a n t s , i n d é p e n d a m m e n t m ê m e de l ' in té rê t pa r t i cu l i e r 

qu ' i l s p o r t e n t à l ' é tude de la faune du m a r a i s . 

De t o u t e évidence , il est difficile de quan t i f i e r le pré judice causé à la 

qua l i t é de la vie pr ivée et famil ia le des in té ressés . La ques t ion est de 

savoir s'il y a eu ou non ingé rence , non d ' en app réc i e r la g rav i té . N o u s 

devons c e r t a i n e m e n t exclure tout cons ta t d ' a t t e i n t e aux dro i t s des 

r e q u é r a n t s si la d é g r a d a t i o n en cause est t e l l e m e n t négl igeable qu 'e l l e 

en devient p r a t i q u e m e n t i nex i s t an t e . Selon moi , c e p e n d a n t , tel n ' é ta i t 

pas le cas . Au p a r a g r a p h e 53 du p r é s e n t a r r ê t , la major i t é a d m e t à t i t r e 

d ' e x e m p l e q u e la de s t ruc t ion d ' u n e forêt b o r d a n t la p r o p r i é t é des 

r e q u é r a n t s a u r a i t pu p o r t e r d i r e c t e m e n t a t t e i n t e à l eur vie pr ivée et 

familiale aux fins de l 'ar t icle 8 de la Conven t i on . J ' e n conviens , ma i s j e 

ne vois a u c u n e différence m a j e u r e e n t r e la d e s t r u c t i o n d ' u n e forêt et 

celle de l ' ex t r ao rd ina i r e e n v i r o n n e m e n t m a r é c a g e u x don t les r e q u é r a n t s 

pouva ien t bénéf ic ier près de leur maison . 

J e suis d isposé à a d m e t t r e q u e l ' ingérence en ques t ion n ' é t a i t pas 

m a j e u r e ma i s , à m o n sens , il est imposs ib le d 'a f f i rmer qu ' i l n 'y a pas eu 

d ' i ngé rence du tou t . C e r t e s , l ' impor t ance de la qua l i t é de l ' e n v i r o n n e m e n t 

et l ' in térê t c ro issant q u e susci te c e t t e ques t i on ne s a u r a i e n t condu i re la 
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C o u r à sor t i r du c h a m p de la Conven t i on . Mais ces é l é m e n t s dev ra i en t 

l ' inci ter à r e c o n n a î t r e les effets tou jours plus g r a n d s des a t t e i n t e s à 

l ' e n v i r o n n e m e n t sur la vie des p e r s o n n e s . Pare i l le a p p r o c h e s ' inscr irai t 

d a n s le dro i t fil de l ' i n t e rp r é t a t i on d y n a m i q u e et de l ' ac tua l i sa t ion 

évolutive de la Conven t i on q u e la C o u r privilégie a c t u e l l e m e n t d a n s de 

n o m b r e u x d o m a i n e s . 

L 'a r t i c le 8 au to r i se l 'E ta t à c o m m e t t r e ce r t a ines i ngé rences , m ê m e 

graves et m a j e u r e s , d a n s l 'exercice du dro i t à la vie pr ivée et famil ia le . 

Toutefo is , u n e ingé rence est con t r a i r e à l 'ar t icle 8 sauf si elle est « p r é v u e 

pa r la loi», si elle pou r su i t un ou p lus ieurs des bu t s lég i t imes visés au 

p a r a g r a p h e 2 et si elle est «néces sa i r e , dans u n e société d é m o c r a t i q u e » , 

p o u r les a t t e i n d r e . En l 'espèce, il n ' é t a i t pas ut i le d ' e x a m i n e r si l ' a t t e in t e 

au droi t des r e q u é r a n t s é ta i t nécessa i re et p r o p o r t i o n n é e aux i n t é r ê t s 

é c o n o m i q u e s en j e u . La C o u r devai t u n i q u e m e n t r e c h e r c h e r si, c o m m e 

les j u r id i c t ions g r e c q u e s l ' avaient cons t a t é , l ' i ngérence é ta i t i l légale. 

Ainsi , l ' ex igence p r e m i è r e et f o n d a m e n t a l e cond i t i onnan t la l ég i t imi té 

d ' u n e i ngé rence , m ê m e m i n e u r e , d a n s la vie pr ivée ou famil iale n ' a pas 

é t é r e m p l i e . 

Dès lors, la C o u r a u r a i t dû à m o n sens conc lure à la violat ion de 

l 'ar t ic le 8 de la Conven t i on . 





P A N T E A c. R O U M A N I E 

(Requête ri 33343/96) 

D E U X I È M E S E C T I O N 

A R R Ê T D U 3 J U I N 2 0 0 3 ' 

I . T e x t e f r ança i s o r i g i n a l . E x t r a i t s . 
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* 

En avril 1994, le requérant eut une altercation avec une personne qui fut 
gravement blessée. Le 5 juillet 1994, le procureur prit une ordonnance déclen­
chant l'action pénale à l'encontre du requérant et décida sa mise en détention 
provisoire; il décerna à cet effet un mandat de dépôt pour une durée de 
trente jours à compter de la date de l 'arrestation du requérant. Dans son 
ordonnance, le procureur, invoquant l'article 148 du code de procédure pénale, 
faisait état de ce que le requérant était recherché par la police, à laquelle il se 
soustrayait, et que son maintien en liberté constituait un danger pour l'ordre 
public. Le 20 juillet 1994, le requérant fut arrêté et incarcéré. Le 21 juillet 1994, 
il fut conduit devant un juge qui l ' interrogea; il ne ressort pas du compte rendu 
d'audience que la question de la légalité de la détention du requérant ait été 
discutée ou que le magistrat l'ait examinée ce jour-là. C'est le 28 novembre 1994 
qu'un tribunal statua sur la question de la détention provisoire du requérant et 
décida de son maintien en détention. En avril 1995, la cour d'appel jugea illégale 
l'arrestation du requérant, soulignant qu'il ne s'était pas soustrait aux poursuites 
pénales, mais qu'il s'était présenté à toutes les convocations du parquet, le 
procureur l'ayant en réalité laissé attendre en vain dans les couloirs. La cour 
d'appel jugea également illégale la détention du requérant après le délai de 
trente jours suivant son arrestation, durée prévue par le mandat d'arrestation 

1. R é d i g é p a r le g re f fe , il n e lie p a s la C o u r . 
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délivre le 5 juillet 1994, la mesure de maintien en détention provisoire n'ayant pas 
été prolongée selon les voies légales. Le requérant fut donc remis en liberté. Il fut 
renvoyé en jugement pour atteinte grave à l'intégrité physique d'autrui. 

1. Article 5 § 1 c) : la juridiction d'appel a juge illégale la mise en détention du 
requérant cl le Gouvernement admet que celle-ci n'était pas conforme aux 
exigences du droit interne. Dans ces circonstances, la Cour estime que la 
méconnaissance des «voies légales» lors de l 'arrestation du requérant, reconnue 
par les juridictions internes et admise par le Gouvernement, se trouve clairement 
établie. 
Conclusion: violation (unanimité). 

2. Article 5 § 3 : a) Cette disposition impose au magistrat devant lequel la 
personne arrêtée comparaît l'obligation d'examiner les circonstances militant 
pour ou contre la détention, de se prononcer selon des critères juridiques sur 
l'existence de raisons justifiant la détention et, en leur absence, d'ordonner 
l'élargissement. Or il ne ressort pas du compte rendu de l'audience de première 
comparution du 21 juillet 1994 que la question du bien-fondé de la détention du 
requérant ait été abordée. Partant, la comparution du requérant devant le juge le 
21 juillet 1994 n'était pas de nature à assurer le respect de l'article 5 § 3. 

b) Qualité de «magistrat» du procureur ayant ordonné la mise en détention: s'il 
apparaît lors de la décision sur la détention provisoire que le magistrat qui l'a 
ordonnée peut intervenir dans la procédure pénale ultérieure en qualité de partie 
poursuivante, son indépendance et son impartialité peuvent paraître sujettes à 
caution. En l'espèce, le même procureur est intervenu dans un premier temps au 
stade de l'information, ordonnant le placement du requérant en détention 
provisoire, puis a agi, dans un deuxième temps, comme organe de poursuite, en 
inculpant formellement le requérant et en dressant l'acte d'accusation par lequel 
ce dernier a été renvoyé en jugement devant le tribunal, sans toutefois occuper le 
siège du ministère public devant ce tribunal, bien qu'il l'eût pu, car aucune 
disposition de la loi sur l'organisation judiciaire ne le lui interdisait en termes 
exprès. Il faut donc examiner si le procureur remplissait les garanties d'indé­
pendance et d'impartialité inhérentes à la notion de «magistrat», au sens de 
l'article 5 § 3. La Cour a constaté - sur le terrain de l'article 6 § 1 - qu'en 
Roumanie les procureurs, agissant en qualité de magistrats du ministère public, 
subordonnés d'abord au procureur général, puis au ministre de la Justice, ne 
remplissaient pas l'exigence d'indépendance à l'égard de l'exécutif. La Cour ne 
décèle aucune raison qui justifierait une conclusion différente sur le terrain de 
l'article 5 § 3, dès lors que l'indépendance à l'égard de l'exécutif compte 
également parmi les garanties inhérentes à la notion de «magistrat» au sens de 
cet article. Partant, le procureur qui a ordonné la mise en détention du requérant 
n'était pas un « magistrat » au sens de l'article 5 § 3. 

c) Exigence de célérité: la question du bien-fondé de la détention du requérant à 
compter du 20 juillet 1994 n'a été examinée par un tribunal présentant les 
garanties imposées par l'article 5 § 3 que le 28 novembre 1994. La durée 
globale de la détention du requérant avant qu'il n'ait été traduit devant un 
juge ou un autre magistrat au sens de l'article 5 § 3 s'élève ainsi à plus de 
quatre mois. 

Conclusion : violation (unanimité). 
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En l 'af fa ire P a n t e a c. R o u m a n i e , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t ion) , 

s iégeant en u n e c h a m b r e composée de : 

MM. J . -P . COSTA,président, 

A . B . BAKA, 

L. LOUCAIDES, 

C . BÎRSAN, 

K. JUNGWIERT, 
M. UGREKHELIDZE, 

M""' A. MuLARONiJager, 
et de M'm' S. DOLLÉ,grejfière de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil le 13 ma i 2003 , 

Rend l ' a r rê t que voici, a d o p t é à ce t t e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n" 33343/96) 

d i r igée c o n t r e la R o u m a n i e et don t un r e s so r t i s san t d e cet E t a t , 

M. A l e x a n d r u P a n t e a (« le r e q u é r a n t » ) , avait saisi la Commis s ion 

e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 28 aoû t 1995 

en ve r tu de l 'ancien ar t ic le 25 de la Conven t ion de s a u v e g a r d e des Droi t s 

de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le g o u v e r n e m e n t r o u m a i n («le G o u v e r n e m e n t » ) est r e p r é s e n t é pa r 

son a g e n t , M"1'' C L T a r c e a , du m i n i s t è r e de la J u s t i c e . 

3 . Le r e q u é r a n t a l légua i t en pa r t i cu l i e r q u e son a r r e s t a t i o n et sa 

d é t e n t i o n provisoire é t a i e n t c o n t r a i r e s à l 'ar t icle 5 de la Conven t i on e t 

q u e , p e n d a n t c e t t e d é t e n t i o n , il avait subi des t r a i t e m e n t s con t ra i r e s à 

l 'ar t ic le 3 de la Conven t i on . 

4. La r e q u ê t e a é t é t r a n s m i s e à la C o u r le 1 e r n o v e m b r e 1998, da t e 

d ' e n t r é e en v igueur du Protocole n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 

dud i t P ro toco le ) . 

5. La r e q u ê t e a é t é a t t r i b u é e à la p r e m i è r e sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e cha rgée 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é té cons t i tuée 

c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t . 

6. P a r une décision du 6 m a r s 2001 , la c h a m b r e a déc la ré la r e q u ê t e 

p a r t i e l l e m e n t recevable . 

7. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t on t déposé des obser­

vat ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

8. Le 1 e r n o v e m b r e 2001 , la C o u r a modifié la compos i t ion de ses sec­

t ions (ar t ic le 25 § 1 d u r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a é té a t t r i b u é e à 

la d e u x i è m e sect ion ainsi r e m a n i é e (ar t ic le 52 § 1 du r è g l e m e n t ) . 
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9. Le 16 avril 2002, la c h a m b r e a d e m a n d é aux pa r t i e s de s o u m e t t r e 

des r e n s e i g n e m e n t s s u p p l é m e n t a i r e s . 

10. Le G o u v e r n e m e n t y a r é p o n d u pa r une l e t t r e du 29 avril 2002 e t le 

r e q u é r a n t pa r u n e l e t t r e du 6 ma i 2002. 

11. P a r u n e l e t t r e du 23 mai 2002, le greffe a a t t i r é l ' a t t en t ion du 

G o u v e r n e m e n t sur le fait q u e ce d e r n i e r avait omis de s o u m e t t r e 

c e r t a i n s r e n s e i g n e m e n t s et d o c u m e n t s . Le greffe a p a r c o n s é q u e n t invi té 

celui-ci à lui faire pa rven i r ces é l é m e n t s d a n s les me i l l eu r s dé la is . 

12. Le G o u v e r n e m e n t , dont la d e r n i è r e l e t t r e r e m o n t e au 29 avril 

2002, n ' a donné a u c u n e sui te à ce t t e invi ta t ion . 

13. P a r u n e l e t t r e d u 18 j u i n 2002, le greffe a in formé le G o u v e r n e ­

m e n t q u e , d a n s les c i rcons tances m e n t i o n n é e s aux p a r a g r a p h e s 9 à 1 1 

c i -dessus , la C o u r allai t dé l ibé re r sur l 'affaire d a n s l ' é ta t ac tue l du dossier . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

14. Le r e q u é r a n t , né en 1947, est un ancien p r o c u r e u r qu i exerce 

a c t u e l l e m e n t le m é t i e r d 'avocat . Il vit à T imi§oara . 

A. La m i s e e n d é t e n t i o n d u r e q u é r a n t e t la p r o c é d u r e p é n a l e 
d i l i g e n t é e à s o n e n c o n t r e 

15. D a n s la nui t du 20 au 21 avril 1994, le r e q u é r a n t eu t u n e 

a l t e r ca t i on avec D.N., qui fut g r a v e m e n t blessé à ce t t e occasion. Ainsi 

qu ' i l ressor t du r a p p o r t de l ' exper t i se médica le effectuée ap rè s l ' incident 

en cause , D.N. a u r a i t eu ce t t e nui t - là p lus ieurs f rac tures qui nécess i t è ren t 

250 j o u r s de soins méd icaux et qu i , en l 'absence d 'un t r a i t e m e n t médica l 

a d é q u a t , a u r a i e n t pu m e t t r e sa vie en d a n g e r . 

16. Pa r une résolu t ion du 7 j u i n 1994, le p r o c u r e u r D., du p a r q u e t près 

le t r i buna l d é p a r t e m e n t a l de Bihor , déc ida l ' ouver tu re de pou r su i t e s 

p é n a l e s à l ' encon t re du r e q u é r a n t . 

17. Les 7, 14, 16, 23 et 30 j u i n et 5 juillet 1994, la v ic t ime D.N. et 

vingt et un t é m o i n s furent e n t e n d u s p a r le p a r q u e t au sujet de l ' incident . 

18. Le 23 j u i n 1994, le r e q u é r a n t fut i n t e r r o g é p a r le p r o c u r e u r D . 

à p ropos de son a l t e rca t ion avec D.N. D u r a n t cet i n t e r r o g a t o i r e , le 

r e q u é r a n t ne fut pas ass is té d ' un avocat . 

19. P a r u n e o r d o n n a n c e du 5 ju i l l e t 1994, le p r o c u r e u r D. déc l encha 

l 'ac t ion péna l e à l ' encon t r e d u r e q u é r a n t e t déc ida sa mise en d é t e n t i o n 

provisoire . Il d é c e r n a à cet effet u n m a n d a t de dépô t pour une d u r é e de 

t r e n t e j o u r s à c o m p t e r de la d a t e à laquel le l ' i n t é ressé sera i t a p p r é h e n d é 
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p a r la police. I nvoquan t l 'ar t ic le 148, a l inéas c) , e) et h ) , du code de 

p r o c é d u r e p é n a l e ( C P P ) , le p r o c u r e u r fit é t a t d a n s son o r d o n n a n c e d e ce 

q u e le r e q u é r a n t é ta i t r eche rché pa r la police, à laquel le il se sous t raya i t , 

et que son m a i n t i e n en l iber té cons t i tua i t un d a n g e r pour l 'o rdre public. 

20. Le 13 ju i l le t 1994, sur réqu is i to i re du p r o c u r e u r D., le r e q u é r a n t 

fut renvoyé en j u g e m e n t devan t le t r i buna l d é p a r t e m e n t a l de Bihor pour 

t en t a t i ve d 'homic ide , infract ion p roh ibée pa r l 'ar t ic le 174 § 2 du code 

péna l . Le p r o c u r e u r i nd iqua d a n s son réqu i s i to i re qu ' i l avait o rdonné 

l ' a r r e s t a t i on du r e q u é r a n t au mot i f q u e celui-ci s 'é ta i t sous t ra i t aux 

pour su i t e s péna le s déc l enchées à son e n c o n t r e . Le p r o c u r e u r préc isa q u e 

le r e q u é r a n t avait omis de se p r é s e n t e r lors de la r econs t i t u t i on des faits 

de la nui t du 20 au 21 avril 1994, ainsi q u e d e v a n t le p a r q u e t , qui l 'avait 

convoqué p o u r qu' i l fasse un c o m p l é m e n t de déc l a r a t i on . 

2 1 . Le 20 ju i l l e t 1994, le r e q u é r a n t fut a r r ê t é et i nca rcé ré à la pr ison 

d ' O r a d e a . 

22. Sur la fiche médica le é tabl ie lors de son inca rcé ra t ion , le médec in 

re leva q u e le r e q u é r a n t pesai t qua t r e -v ing t -d ix -neuf k i l o g r a m m e s et qu ' i l 

souffrait d ' u n ulcère d u o d é n a l , de l i thiase bi l iaire et de psychopa th ie 

p a r a n o ï d e . 

23 . Le 21 ju i l le t 1994, le r e q u é r a n t , ass is té pa r un avocat de son choix, 

fut condu i t , en appl ica t ion de l 'ar t icle 152 C P P , devan t le j u g e M.V., 

p r é s iden t de sect ion a u p r è s du t r ibuna l d é p a r t e m e n t a l de Bihor , qui , en 

c h a m b r e du conseil , l ' informa q u e le p a r q u e t avait décidé son renvoi 

en j u g e m e n t , en lui l i sant mo t à mo t le r équ i s i to i re d u p a r q u e t . A ce t t e 

occasion, i n t e r r o g é sur une déc la ra t ion qu' i l avait faite devan t le p a r q u e t , 

le r e q u é r a n t se p la igni t q u e le p r o c u r e u r ne lui eu t pas p e r m i s de l 'écr i re 

l u i - m ê m e , au mot i f qu ' i l é ta i t t a r d et qu ' i l n ' en avait pas le t e m p s . Le 

r e q u é r a n t se p la igni t aussi d 'avoir é té « t e r r o r i s é » pa r le p r o c u r e u r , qui 

l 'avait laissé a t t e n d r e p e n d a n t deux j o u r s d a n s le couloir du p a r q u e t , en 

le m e n a ç a n t de ne pas cons igner sa déc la ra t ion et de l ' a r r ê t e r . Il soul igna 

enfin qu ' i l avait r épondu aux convocat ions d u p a r q u e t e t qu ' i l ne s 'é ta i t 

pas sous t r a i t aux pou r su i t e s péna les . Il ne ressor t pas du c o m p t e r e n d u 

d ' aud i ence q u e la ques t ion de la légal i té de la d é t e n t i o n du r e q u é r a n t ait 

é té d i scu tée ou q u e le m a g i s t r a t M.V. l 'ait e x a m i n é e le 21 ju i l le t 1994. 

24. Le r e q u é r a n t c o m p a r u t pour la p r e m i è r e fois le 5 s e p t e m b r e 1994 

devan t le t r i buna l d é p a r t e m e n t a l de Bihor , en fo rma t ion d e d e u x j u g e s . 

En p ré sence du p r o c u r e u r K.L. et de d e u x avocats de son choix, le 

r e q u é r a n t d e m a n d a q u e les faits qu i lui é t a i e n t r ep rochés soient 

requal i f iés en a t t e i n t e grave à l ' in tégr i té phys ique , et p la ida la légi t ime 

défense . Il ne ressor t pas du c o m p t e r e n d u d ' aud ience que la ques t ion de 

la légal i té de la d é t e n t i o n d u r e q u é r a n t ait é t é d i scu tée ou q u e la 

fo rma t ion de j u g e m e n t l'ait e x a m i n é e le 5 s e p t e m b r e 1994. 

25. D ' a u t r e s aud iences se d é r o u l è r e n t d e v a n t le t r i b u n a l d é p a r t e ­

m e n t a l de Bihor les 3 et 17 oc tobre et 14 n o v e m b r e 1994, lors desque l les 
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le t r i buna l , d a n s la m ê m e fo rmat ion de j u g e m e n t , et en p r é s e n c e du m ê m e 

p r o c u r e u r K.L., du r e q u é r a n t et de ses avocats , e n t e n d i t u n e q u i n z a i n e de 

t é m o i n s . Il ne ressor t pas des c o m p t e s r e n d u s d ' aud ience des 3 et 

17 oc tobre et 14 n o v e m b r e 1994 q u e la ques t i on de la légal i té de la 

d é t e n t i o n du r e q u é r a n t ait é té e x a m i n é e . 

26. Le t r i b u n a l r e n d i t son j u g e m e n t le 28 n o v e m b r e 1994. Il re leva q u e 

l ' ins t ruc t ion faite pa r le p a r q u e t é t a i t i ncomplè t e et renvoya le doss ier 

au p a r q u e t d é p a r t e m e n t a l de Bihor p o u r un c o m p l é m e n t d ' e n q u ê t e . En 

o u t r e , le t r i buna l déc ida de m a i n t e n i r le r e q u é r a n t en d é t e n t i o n provi­

soi re , e s t i m a n t q u ' e n ra ison de la g rav i té des faits il y avait un r i sque 

qu ' i l c o m m e t t e d ' a u t r e s c r imes . 

27. Le 9 d é c e m b r e 1994, le r e q u é r a n t fit appe l de ce j u g e m e n t . Il 

a l l égua i t l ' absence d ' i m p a r t i a l i t é du p r o c u r e u r D., qu i , depu i s le d é b u t de 

l ' e n q u ê t e , l ' au ra i t privé de ses dro i t s f o n d a m e n t a u x de la défense et a u r a i t 

violé la p r é s o m p t i o n d ' innocence , en le t r a i t a n t de « réc id iv i s te» , a lors 

qu ' i l n 'ava i t j a m a i s é té c o n d a m n é a u p a r a v a n t . Le r e q u é r a n t exp r ima i t 

en o u t r e la c r a in t e q u e , s'il é ta i t m a i n t e n u en d é t e n t i o n provisoire , il ne 

r i squâ t de faire l 'objet de nouveaux abus de la p a r t du p r o c u r e u r D. 

et d ' ê t r e soumis à des mauva i s t r a i t e m e n t s de la pa r t des d é t e n u s . 

A l l éguan t e n s u i t e l ' i l légali té d e sa d é t e n t i o n , il d e m a n d a i t sa mise en 

l ibe r té et l ' e x a m e n u r g e n t de son appe l et , sur le fond, la requal i f ica t ion 

des faits r ep rochés en a t t e i n t e g rave à l ' in tégr i té phys ique ainsi q u e son 

a c q u i t t e m e n t . 

28. Le 16 février 1995, lors d ' u n e aud ience pub l ique d e v a n t la cour 

d ' appe l d ' O r a d e a , à laquel le u n avocat c o m m i s d'office pour r e p r é s e n t e r 

le r e q u é r a n t é ta i t p r é s e n t , le p a r q u e t d e m a n d a un a j o u r n e m e n t afin de 

pouvoir p r o c é d e r à la c i ta t ion d u r e q u é r a n t . C e t t e d e m a n d e fut accueil l ie 

pa r la cour d ' appe l , qui fixa l ' audience su ivan te au 6 avril 1995. 

29. A c e t t e m ê m e d a t e , la cour d ' appe l d ' O r a d e a souleva d'office et 

soumi t à la discussion des pa r t i e s la ques t ion de la légal i té des ac tes de 

pou r su i t e s péna les à l ' encon t re du r e q u é r a n t , y compr i s du réquis i to i re , 

eu é g a r d a u fait qu ' i l n 'avai t pas bénéficié d u r a n t son i n t e r r o g a t o i r e pa r 

le p a r q u e t de l ' ass is tance d ' un avocat et qu ' i l n ' ava i t pas pr is conna i ssance 

du procès-verbal de fin d ' i n s t ruc t ion . P a r un a r r ê t défini t i f r e n d u le m ê m e 

j o u r , la cour d ' appe l accueil l i t le r ecours du r e q u é r a n t et cassa le j u g e m e n t 

du 28 n o v e m b r e 1994 d a n s sa pa r t i e c o n c e r n a n t son m a i n t i e n en d é t e n t i o n 

provisoire pour les ra i sons su ivan tes . 

- Elle j u g e a i l légale l ' a r r e s t a t i on du r e q u é r a n t le 20 ju i l le t 1994. Elle 

soul igna à cet é g a r d q u e le r e q u é r a n t ne s ' é ta i t pas sous t r a i t a u x 

pour su i t e s péna le s , mais qu' i l s 'é ta i t p r é s e n t é à t ou t e s les convocat ions 

du p a r q u e t , le p r o c u r e u r l ' ayant laissé en réa l i t é a t t e n d r e en vain d a n s 

les couloirs . 

- Elle e s t i m a ensu i t e q u e la d é t e n t i o n du r e q u é r a n t ap r è s le 19 aoû t 

1994 é ta i t i l légale. Elle c o n s t a t a à ce propos q u ' u n m a n d a t d ' a r r e s t a t i o n 
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avait é té dél ivré à l ' encon t re du r e q u é r a n t le 5 ju i l l e t 1994 p o u r un dé la i de 

t r e n t e j o u r s à c o m p t e r de la d a t e de son a r r e s t a t i o n et qu ' i l avai t é té 

a p p r é h e n d é le 20 ju i l le t 1994. Dès lors, la cour re leva que ledit déla i é ta i t 

échu d e p u i s le 19 aoû t 1994 et q u e la m e s u r e de m a i n t i e n du r e q u é r a n t en 

d é t e n t i o n provisoire n 'ava i t pas é té par la sui te p ro longée selon les voies 

légales . 

- Elle c o n s t a t a auss i q u e le dro i t du r e q u é r a n t d ' ê t r e ass is té pa r un 

avocat avait é té m é c o n n u pa r le p r o c u r e u r c h a r g é de l ' e n q u ê t e et q u e le 

p a r q u e t avait omis de d r e s s e r un procès-verbal de fin d ' i n s t ruc t i on , en 

violat ion de l 'ar t icle 171 C P P . 

Pa r c o n s é q u e n t , la cour d ' appe l o r d o n n a la mise en l iber té du r e q u é r a n t 

et a n n u l a tous les ac tes de p r o c é d u r e accomplis pa r le p a r q u e t , y compr i s 

le r équ i s i to i r e , lui renvoyant le doss ier aux fins de repr i se d e l ' in format ion . 

30. Le 7 avril 1995, le r e q u é r a n t fut r e m i s en l ibe r té . 

(...) 
38. Pa r un réqu i s i to i re du 16 avril 1997, le r e q u é r a n t fut renvoyé en 

j u g e m e n t devan t le t r i buna l de p r e m i è r e ins tance de Beius, p o u r a t t e i n t e 

grave à l ' in tégr i té phys ique , infract ion p roh ibée pa r le p r e m i e r p a r a ­

g r a p h e de l 'ar t icle 182 du code péna l . Le p a r q u e t oct roya au r e q u é r a n t le 

bénéfice de la c i rcons tance a t t é n u a n t e p révue p a r l 'ar t icle 73, a l inéa b) , du 

code péna l , à savoir la commiss ion des faits sous l ' empr i se de l ' émot ion 

in tense qu ' i l a u r a i t r essen t ie lo rsque la v ic t ime avai t lancé u n e b r ique 

d a n s sa d i rec t ion . 

(...) 
43 . P a r u n e décision du 12 d é c e m b r e 1997, la C o u r s u p r ê m e de jus t i ce 

fit d ro i t à la d e m a n d e d u r e q u é r a n t et renvoya l 'affaire au t r ibuna l de 

p r e m i è r e ins tance de Cra iova . 

(...) 

55. P a r u n j u g e m e n t du 12 ma i 1999, le t r i buna l c o n d a m n a le 

r e q u é r a n t à u n e pe ine de 262 j o u r s d ' e m p r i s o n n e m e n t p o u r ac tes de 

violence g raves , c o m m i s sous l ' empr i se de l ' émot ion , infract ion punie par 

le p r e m i e r p a r a g r a p h e de l 'ar t ic le 181 du code péna l . 

56. Les 18 mai et 3 j u i n 1999, le r e q u é r a n t et la v ic t ime i n t e r j e t è r en t 

r e s p e c t i v e m e n t appe l de ce j u g e m e n t . 

(...) 
6 1 . P a r u n e décision du 13 m a r s 2000, le t r i buna l d é p a r t e m e n t a l de 

Dolj conf i rma le j u g e m e n t q u e le t r i buna l de p r e m i è r e in s t ance de 

Cra iova avait r e n d u le 12 m a i 1999 ( p a r a g r a p h e 55 c i -dessus) . 

(...) 

66. P a r un a r r ê t du 13 s e p t e m b r e 2000, la cour d ' appe l de Cra iova 

accuei l l i t le r ecour s fo rmé p a r le r e q u é r a n t et cassa e n to t a l i t é le j u g e ­

m e n t du t r ibuna l de p r e m i è r e i n s t ance de Cra iova du 12 ma i 1999, ainsi 

q u e la décis ion du t r ibuna l d é p a r t e m e n t a l de Dolj du 13 m a r s 2000. La 

cour d ' appe l c o n s t a t a q u e , c o m p t e t enu du réqu is i to i re et des preuves 
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c o n t e n u e s d a n s le doss ier , les j u r id i c t ions infér ieures ava ien t c o n d a m n é le 

r e q u é r a n t sans é tab l i r de lien de causa l i t é e n t r e les ac tes de celui-ci à 

l ' égard de la v ic t ime et les b lessures de ce t t e d e r n i è r e . Elle renvoya dès 

lors l 'affaire devan t le t r i buna l de p r e m i è r e ins tance de Cra iova , pour un 

nouvel e x a m e n au fond. 

(...) 

72. Selon les in fo rma t ions don t dispose la C o u r , l 'affaire est toujours 

p e n d a n t e d e v a n t le t r i buna l de p r e m i è r e ins tance de Cra iova . La C o u r n ' a 

a u c u n a u t r e r e n s e i g n e m e n t q u a n t aux éven tue l s ac tes de p r o c é d u r e 

accompl is ap r è s le 17 ma i 2 0 0 1 . 

(...) 

C. L'ac t ion e n d o m m a g e s - i n t é r ê t s p o u r d é t e n t i o n i l l é g a l e 

142. Le 18 n o v e m b r e 1999, le r e q u é r a n t ass igna l 'Eta t , r e p r é s e n t é pa r 

la D i rec t ion g é n é r a l e des finances pub l iques , d e v a n t le t r i b u n a l d é p a r t e ­

m e n t a l de T imi§ . S ' appuyan t sur les ar t ic les 504 et 505 combinés du C P P , 

te l s q u ' i n t e r p r é t é s p a r u n e décis ion de la C o u r cons t i tu t ionne l l e du 

10 m a r s 1998, et sur l 'ar t icle 5 §§ 1-5 de la Conven t ion , il d e m a n d a i t 

2 mi l l ia rds de lei r o u m a i n s de d é d o m m a g e m e n t p o u r sa d é t e n t i o n 

provisoire du 5 ju i l le t 1994 au 6 avril 1995, j u g é e abusive et i l légale pa r la 

décis ion définit ive du 6 avril 1995 ( p a r a g r a p h e 29 c i -dessus) . Il faisait 

valoir n o t a m m e n t q u e , p e n d a n t la pér iode inc r iminée , il avai t subi des 

agress ions qu i lui ava ien t causé de mul t ip les f rac tu res c r â n i e n n e s et 

cos ta les . 

143. P a r un j u g e m e n t du 7 juillet 2000, le t r i buna l re je ta l 'act ion 

d u r e q u é r a n t en la c o n s i d é r a n t c o m m e p r é m a t u r é e , au mo t i f q u e la 

p r o c é d u r e e n g a g é e à son e n c o n t r e é ta i t encore p e n d a n t e devan t les 

jur id ic t ions i n t e r n e s . 

144. P a r une décision du 23 n o v e m b r e 2000, la cour d ' appe l de 

T imi§oa ra accueil l i t l ' appel du r e q u é r a n t e t , a n n u l a n t le j u g e m e n t du 

7 juillet 2000, renvoya le doss ier devan t le m ê m e t r i buna l pour un 

nouveau j u g e m e n t . La cour d ' appe l cons idéra que les d o m m a g e s - i n t é r ê t s 

q u e le r e q u é r a n t avai t sollicités dé r iva ien t de sa d é t e n t i o n , j u g é e i l légale, 

et q u e , dès lors, la c i rcons tance q u e les pour su i t e s péna le s à l ' encon t re de 

l ' in té ressé soient toujours en c o u r s n ' é t a i t pas p e r t i n e n t e en l 'espèce. La 

cour d ' appe l conclut q u e c 'é ta i t à tor t q u e le t r i buna l de p r e m i è r e ins tance 

avai t re je té l 'act ion du r e q u é r a n t en la j u g e a n t p r é m a t u r é e . 

145. A u n e d a t e non préc i sée , la p r o c é d u r e repr i t devan t le t r i buna l 

d é p a r t e m e n t a l de T imi§ . Lors d e l ' aud ience du 30 m a r s 2001 , l 'Etat 

d e m a n d a au t r ibuna l de r e j e t e r l 'act ion du r e q u é r a n t pour p resc r ip t ion . 

Il soul igna q u ' e n ve r tu du d e u x i è m e p a r a g r a p h e de l 'ar t ic le 504 C P P 

l 'act ion en r é p a r a t i o n du pré judice pouvai t ê t r e i n t rodu i t e d a n s un déla i 
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d 'un an à c o m p t e r de la décision définit ive d ' a c q u i t t e m e n t ou de non-l ieu. 

Il e s t i m a ensu i t e q u ' e n l 'espèce ledit dé la i avai t couru à c o m p t e r du 

26 n o v e m b r e 1996, d a t e à laque l le é ta i t d e v e n u e défini t ive la décis ion de 

la cour d ' appe l d ' O r a d e a du 6 avril 1995 c o n s t a t a n t l ' i l légalité de la 

d é t e n t i o n provisoire du r e q u é r a n t . O r il fit valoir q u e le r e q u é r a n t avait 

i n t rodu i t son ac t ion le 18 n o v e m b r e 1999, soit p rès de trois ans ap rè s la 

d a t e de c e t t e décis ion qu i lui é ta i t favorable . 

Le r e q u é r a n t souleva l ' except ion d ' i ncons t i t u t i onna l i t é des d e u x i è m e s 

p a r a g r a p h e s des ar t ic les 504 et 505 C P P et d e m a n d a le renvoi de l 'affaire 

devan t la C o u r cons t i t u t ionne l l e . 

146. P a r un j u g e m e n t avant d i re droi t du 27 avril 2001 , le t r ibuna l 

renvoya le doss ier devan t la C o u r cons t i t u t ionne l l e afin qu 'e l le se 

p r o n o n ç â t su r l ' except ion soulevée p a r le r e q u é r a n t . 

147. Le 20 s e p t e m b r e 2001 , la C o u r cons t i tu t ionne l l e accueil l i t la 

p a r t i e de l ' except ion c o n c e r n a n t le d e u x i è m e p a r a g r a p h e de l 'ar t icle 504 

C P P , j u g e a n t q u e ce t t e d isposi t ion é ta i t i ncons t i tu t ionne l l e d a n s la 

m e s u r e où elle l imi ta i t les cas p e r m e t t a n t d ' e n g a g e r la responsab i l i t é de 

l 'E ta t pour les e r r e u r s j ud ic i a i r e s c o m m i s e s dans les procès p é n a u x . 

La C o u r cons t i t u t ionne l l e r e j e t a toutefois l ' except ion d ' incons t i tu ­

t ionna l i t é du second p a r a g r a p h e de l 'ar t icle 505 C P P d a n s les t e r m e s 

su ivants : 

« [N]i les n o r m e s c o n s t i t u t i o n n e l l e s e n v i g u e u r , n i les t r a i t é s i n t e r n a t i o n a u x a u x q u e l s 

la R o u m a n i e es t p a r t i e ne g a r a n t i s s e n t l ' i m p r e s c r i p t i b i l i t é d u d r o i t d e s p e r s o n n e s l é sées 

p a r t ine d é t e n t i o n i l l éga le d ' i n t r o d u i r e u n e a c t i o n e n r é p a r a t i o n d u p r é j u d i c e sub i p a r 

e l l e s , ni u n d é l a i l i m i t e d a n s l e q u e l ce d r o i t p e u t ê t r e e x e r c é . (...) Le d é l a i d ' u n a n , p r é v u 

p a r le s e c o n d p a r a g r a p h e d e l ' a r t i c l e 5 0 5 d u c o d e d e p r o c é d u r e p é n a l e , es t u n dé la i 

r a i s o n n a b l e d e p r e s c r i p t i o n d u d r o i t d ' a g i r , q u i a s s u r e à la p e r s o n n e l é sée les c o n d i ­

t i o n s o p t i m a l e s p o u r e x e r c e r u n e a c t i o n e n j u s t i c e , e n v u e d ' o b t e n i r u n e r é p a r a t i o n 

i n t é g r a l e . » 

148. P a r un j u g e m e n t du 18 janv ie r 2002, le t r i b u n a l d é p a r t e m e n t a l de 

Timi§ re je ta l 'act ion du r e q u é r a n t pour p resc r ip t ion . Il cons idé ra q u e le 

dé la i de p resc r ip t ion d 'un an prévu p a r le second p a r a g r a p h e de 

l 'a r t ic le 505 C P P avai t d é b u t é en l 'espèce le 26 n o v e m b r e 1996, d a t e à 

laquel le la décis ion de la cour d ' appe l d ' O r a d e a c o n s t a t a n t l ' i l légalité de 

la d é t e n t i o n provisoire du r e q u é r a n t é ta i t devenue défini t ive. O r , l 'action 

du r e q u é r a n t ayan t é té i n t rodu i t e le 18 n o v e m b r e 1999, le t r ibuna l la 

j u g e a t a rd ive . 

149. Bien q u e ce j u g e m e n t fût suscept ib le d ' appe l , le r e q u é r a n t n 'a 

p a s exe r cé c e t t e voie d e r ecou r s , e s t i m a n t q u e , c o m p t e t e n u des déci­

sions con t r ad i c to i r e s des t r i b u n a u x n a t i o n a u x , il n 'avai t a u c u n e chance 

d ' ob t en i r ga in de cause . Le j u g e m e n t du 18 j a n v i e r 2002, devenu ainsi 

définitif, ne pouvai t p lus ê t r e a t t a q u é pa r les voies de r ecour s o rd ina i re s . 
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II. LE D R O I T I N T E R N E P E R T I N E N T 

A. D i s p o s i t i o n s p e r t i n e n t e s e n m a t i è r e d e m i s e e n d é t e n t i o n 

p r o v i s o i r e e t d e p r o l o n g a t i o n d e c e l l e - c i 

150. Les a r t i c les p e r t i n e n t s du code de p r o c é d u r e péna le (CPP) sont 
ainsi libellés : 

A r t i c l e 1 3 6 

sur la finalité et les catégories des mesures provisoires 

« D a n s les c a u s e s r e l a t i v e s a u x i n f r a c t i o n s p u n i e s d e p r i s o n f e r m e , afin d ' a s s u r e r le 

b o n d é r o u l e m e n t d u p r o c è s p é n a l e t p o u r e m p ê c h e r q u e la p e r s o n n e s o u p ç o n n é e ou 

l ' i n c u l p é n e se s o u s t r a i e a u x p o u r s u i t e s p é n a l e s (...), l ' u n e d e s m e s u r e s p r é v e n t i v e s 

s u i v a n t e s p e u t ê t r e a d o p t é e à son e n c o n t r e : 

( . . . ) 

c) la d é t e n t i o n p r o v i s o i r e . 

L a m e s u r e p r é v u e sous c) p e u t ê t r e a d o p t é e p a r le p r o c u r e u r ou p a r u n t r i b u n a l . » 

Article 137 

sur la forme de l'acte par lequel une mesure provisoire est adoptée 

« L ' a c t e p a r l e q u e l u n e m e s u r e p rov i so i r e est a d o p t é e do i t é n u m é r e r les fa i t s q u i font 

l 'obje t d e l ' i n c u l p a t i o n , s o n f o n d e m e n t l é g a l , la p e i n e p r é v u e p a r la loi p o u r l ' i n f r ac t i on 

e n c a u s e et les m o t i f s c o n c r e t s q u i o n t d é t e r m i n é l ' a d o p t i o n d e la m e s u r e p r o v i s o i r e . » 

Article 143 

sur la garde à vue 

« L ' a u t o r i t é c h a r g é e d e s p o u r s u i t e s p é n a l e s p e u t g a r d e r à v u e u n e p e r s o n n e s'il y a d e s 

p r e u v e s ou d e s i n d i c e s c o n c l u a n t s q u ' e l l e a c o m m i s u n fait p r o h i b é p a r la loi p é n a l e . 

( . . . ) 

Il e x i s t e d e s i n d i c e s c o n c l u a n t s l o r s q u e , à p a r t i r d e s c i r c o n s t a n c e s de l ' a f fa i re e n 

c a u s e , la p e r s o n n e f a i s a n t l 'obje t d e s p o u r s u i t e s p é n a l e s p e u t ê t r e s o u p ç o n n é e d ' a v o i r 

c o m m i s les fa i t s r e p r o c h é s . » 

Article 146 
sur la mise en détent ion provisoire du prévenu 

« L o r s q u e les e x i g e n c e s d e l ' a r t i c l e 143 son t r e m p l i e s et d a n s l 'un d e s cas p r é v u s p a r 

l ' a r t i c l e 148, le p r o c u r e u r p e u t o r d o n n e r , d 'off ice ou s u r d e m a n d e d e l ' a u t o r i t é d e 

p o u r s u i t e s , la m i s e e n d é t e n t i o n d u s u s p e c t p a r o r d o n n a n c e m o t i v é e e n i n d i q u a n t les 

f o n d e m e n t s l é g a u x q u i j u s t i f i e n t l ' a r r e s t a t i o n , et p o u r u n e d u r é e q u i n e s a u r a i t 

d é p a s s e r c inq j o u r s . 

( . . . )» 
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Article 148 
sur la mise en détent ion provisoire de l'inculpé 

« L a m i s e e n d é t e n t i o n d e l ' i n c u l p é p e u t ê t r e o r d o n n é e [ p a r le p r o c u r e u r ] si les 

e x i g e n c e s p r é v u e s p a r l ' a r t i c l e 143 s o n t r e m p l i e s et d a n s l ' un d e s c a s s u i v a n t s : 

(...) 

h) l ' i ncu lpé a c o m m i s u n e i n f r a c t i o n p o u r l a q u e l l e la loi p r é v o i t u n e p e i n e d e p r i s o n 

de p l u s d e d e u x a n s , e t s o n m a i n t i e n e n l i b e r t é c o n s t i t u e r a i t u n d a n g e r p o u r l ' o r d r e 

pub l i c . 

( • • • ) » 

Article 149 
sur la durée de la détent ion provisoire de l'inculpé 

« L a d u r é e d e la d é t e n t i o n p r o v i s o i r e de l ' i ncu lpé [ o r d o n n é e p a r le p a r q u e t ] ne p e u t 

d é p a s s e r u n m o i s , s a u f d a n s les cas où el le est p r o l o n g é e s e l o n les vo ie s l é g a l e s . (...) 

( . . . ) . . 

Article 152 
sur l'exécution du mandat d'arrêt 

«( . . . ) 

L o r s q u e l ' a r r e s t a t i o n de l ' i ncu lpé a é t é o r d o n n é e e n son a b s e n c e , le m a n d a t d e d é p ô t 

es t r e m i s (...) à l ' a u t o r i t é de po l ice p o u r ê t r e e x é c u t é . 

L ' a u t o r i t é de pol ice p r o c è d e à l ' i n t e r p e l l a t i o n d e la p e r s o n n e d o n t le n o m figure d a n s 

le m a n d a t (...) e t la c o n d u i t d e v a n t l ' a u t o r i t é q u i a é m i s le m a n d a t . 

Si le m a n d a t d e d é p ô t a é t é é m i s p a r le p r o c u r e u r , ce lu i -c i fait m e n t i o n s u r le m a n d a t 

d e la d a t e à l a q u e l l e l ' i ncu lpé lui a é t é p r é s e n t é , p r o c è d e s u r - l e - c h a m p à s o n 

i n t e r r o g a t o i r e e t se p r o n o n c e e n s u i t e p a r r é s o l u t i o n a u su je t d e la m i s e e n d é t e n t i o n de 

l ' i n c u l p é . Si , e n t r e - t e m p s , l ' a f fa i re a é t é r e n v o y é e d e v a n t le t r i b u n a l , le p r o c u r e u r 

r e n v o i e la p e r s o n n e a r r ê t é e d e v a n t le t r i b u n a l . 

Le p r é s i d e n t d u t r i b u n a l e n t e n d l ' i n c u l p é e t , si ce d e r n i e r s o u l è v e d e s o b j e c t i o n s 

n é c e s s i t a n t u n e s o l u t i o n r a p i d e , fixe i m m é d i a t e m e n t u n e a u d i e n c e . » 

Article 155 
sur la prolongation de la détent ion provisoire de l'inculpé 

« L a d é t e n t i o n p r o v i s o i r e de l ' i n c u l p é p e u t ê t r e p r o l o n g é e en cas d e b e s o i n s e u l e m e n t 

d e façon m o t i v é e . 

La p r o l o n g a t i o n de la d é t e n t i o n p r o v i s o i r e p e u t ê t r e o r d o n n é e p a r le t r i b u n a l q u i es t 

c o m p é t e n t p o u r s t a t u e r s u r le b i e n - f o n d é d e s a c c u s a t i o n s (...) » 

Article 159 
sur la procédure de prolongation de la détent ion provisoire par le tribunal 

« L a f o r m a t i o n d e j u g e m e n t est p r é s i d é e p a r le p r é s i d e n t d u t r i b u n a l ou p a r u n j u g e 

d é s i g n é p a r c e l u i - c i ; la p a r t i c i p a t i o n d u p r o c u r e u r e s t o b l i g a t o i r e . 
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Le d o s s i e r d ' i n s t r u c t i o n es t d é p o s é p a r le p r o c u r e u r [ au t r i b u n a l ] a u m o i n s d e u x j o u r s 

a v a n t l ' a u d i e n c e et p e u t ê t r e c o n s u l t é p a r l ' avoca t s u r d e m a n d e . 

L ' i n c u l p é es t c o n d u i t d e v a n t le t r i b u n a l , a s s i s t é d ' u n a v o c a t . 

( . . . ) 

Si le t r i b u n a l o c t r o i e la p r o l o n g a t i o n [de la d é t e n t i o n ] , cel le-ci n e s a u r a i t d é p a s s e r 

t r e n t e j o u r s . 

(...) 

Le p r o c u r e u r ou l ' i ncu lpé p e u v e n t i n t r o d u i r e u n r e c o u r s c o n t r e le j u g e m e n t a v a n t 

d i r e d r o i t p a r l e q u e l le t r i b u n a l a s t a t u é s u r la p r o l o n g a t i o n d e la d é t e n t i o n p r o v i s o i r e . 

Le d é l a i d e r e c o u r s es t d e t r o i s j o u r s e t c o u r t à c o m p t e r d u p r o n o n c é d u j u g e m e n t p o u r 

c e u x q u i y son t p r é s e n t s et à c o m p t e r d e la d a t e d e la n o t i f i c a t i o n p o u r c e u x q u i n 'y s o n t 

p a s . Le r e c o u r s c o n t r e u n e d é c i s i o n d e p r o l o n g a t i o n d e la d é t e n t i o n p r o v i s o i r e n ' e s t p a s 

s u s p e n s i f de l ' e x é c u t i o n (...) 

( . . . ) 

Le t r i b u n a l p e u t o c t r o y e r d ' a u t r e s p r o l o n g a t i o n s d e la d é t e n t i o n p r o v i s o i r e , m a i s 

c h a c u n e d ' e n t r e e l l es ne s a u r a i t d é p a s s e r t r e n t e j o u r s . » 

Article 300 

sur le contrôle de la légalité de l'arrestation de l'inculpé 

«(...) 

D a n s les a f fa i r e s où l ' i n c u l p é e s t a r r ê t é , le t r i b u n a l e s t t e n u de vé r i f i e r d 'off ice , lo r s de 

la p r e m i è r e a u d i e n c e , la r é g u l a r i t é de l ' a d o p t i o n et du m a i n t i e n de la m e s u r e d e m i s e e n 

d é t e n t i o n [de l ' i n c u l p é ] . » 

B. D i s p o s i t i o n s e t p r a t i q u e s p e r t i n e n t e s r e l a t i v e s à l ' o b t e n t i o n 

d 'une r é p a r a t i o n e n c a s de d é t e n t i o n i l l é g a l e 

151. Les ar t ic les p e r t i n e n t s du C P P sont ainsi l ibel lés : 

Article 504 

« T o u t e p e r s o n n e a y a n t fait l ' ob je t d ' u n e d é c i s i o n d e c o n d a m n a t i o n dé f in i t ive b é n é ­

ficie d e la p a r t de l ' E t a t d u d r o i t à la r é p a r a t i o n d u p r é j u d i c e s u b i si, à la s u i t e d ' u n 

n o u v e a u j u g e m e n t d e la c a u s e , il es t é t a b l i p a r déc i s i on dé f in i t i ve q u e la p e r s o n n e n ' a 

p a s c o m m i s le fait i m p u t é ou q u e ce fait n ' e x i s t e p a s . 

J o u i t é g a l e m e n t du d r o i t à r é p a r a t i o n d u d o m m a g e s u b i la p e r s o n n e à l ' e n c o n t r e d e 

l a q u e l l e u n e m e s u r e p r é v e n t i v e a é t é p r i s e , e t a u béné f i ce d e l a q u e l l e , p o u r les r a i s o n s 

c i t é e s d a n s le p a r a g r a p h e p r é c é d e n t , u n n o n - l i e u ou u n a c q u i t t e m e n t o n t é t é p r o n o n c é s . 

( . . . ) » 

«(...) 

Article 505 
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L ' a c t i o n [ en r é p a r a t i o n ] p e u t ê t r e d é m a r r é e d a n s un d é l a i d ' u n a n à p a r t i r d e la d a t e 

d e la d é c i s i o n dé f in i t i ve d ' a c q u i t t e m e n t ou d e la d a t e d e l ' o r d o n n a n c e d ' a r r ê t d e s 

p o u r s u i t e s . » 

Article 506 

« P o u r l ' oc t ro i de la r é p a r a t i o n , l ' i n t é r e s s é p e u t s ' a d r e s s e r a u t r i b u n a l d e son d o m i c i l e , 

e n a s s i g n a n t l ' E t a t e n j u s t i c e ( . . . )» 

152. D a n s u n e décision du 10 m a r s 1998, la C o u r cons t i t u t ionne l l e d e 

R o u m a n i e , saisie d ' une excep t ion d ' i ncons t i t u t i onna l i t é du p r e m i e r 

p a r a g r a p h e de l 'ar t ic le 504 C P P , s 'est p rononcée c o m m e suit : 

« S e l o n l ' a r t i c l e 4 8 d e la C o n s t i t u t i o n , l ' E t a t es t r e s p o n s a b l e d e s p r é j u d i c e s c a u s é s p a r 

les e r r e u r s j u d i c i a i r e s c o m m i s e s d a n s les p r o c è s p é n a u x . Il s ' e n s u i t q u e le p r i n c i p e 

d e r e s p o n s a b i l i t é d e l ' E t a t à l ' é g a r d d e s p e r s o n n e s v i c t i m e s d ' u n e e r r e u r j u d i c i a i r e 

d a n s u n p r o c è s p é n a l do i t ê t r e a p p l i q u é à t o u t e s les v i c t i m e s d ' u n e t e l l e e r r e u r . (...) L a 

C o u r c o n s t a t e q u e l ' o r g a n e l ég i s l a t i f n ' a p a s m i s e n c o n f o r m i t é les d i s p o s i t i o n s 

d e l ' a r t i c l e 5 0 4 d u c o d e de p r o c é d u r e p é n a l e a v e c ce l l e s d e l ' a r t i c l e 4 8 § 3 d e la C o n s t i ­

t u t i o n . (...) P a r c o n s é q u e n t , c o m p t e t e n u d e ce q u e l ' a r t i c l e 504 d u c o d e d e p r o c é d u r e 

p é n a l e n ' i n s t i t u e q u e d e u x c a s p e r m e t t a n t d ' e n g a g e r la r e s p o n s a b i l i t é d e l ' E t a t p o u r les 

e r r e u r s j u d i c i a i r e s c o m m i s e s d a n s les p r o c è s p é n a u x , il s ' e n s u i t q u e c e t t e l i m i t a t i o n e s t 

i n c o n s t i t u t i o n n e l l e , c a r l ' a r t i c l e 4 8 § 3 d e la C o n s t i t u t i o n n e p e r m e t p a s u n e t e l l e 

l i m i t a t i o n . » 

153. L 'ar t ic le 1000 du code civil est libellé c o m m e suit dans ses pa r t i e s 

p e r t i n e n t e s : 

«( . . . ) 

L e s m a î t r e s et les c o m m e t t a n t s [ son t r e s p o n s a b l e s ] d u p r é j u d i c e c a u s é p a r l e u r s 

s e r v i t e u r s et p r é p o s é s d a n s l ' exe rc i ce d e s f o n c t i o n s d o n t ces d e r n i e r s o n t é t é c h a r g é s . 

( • • • ) » 

(...) 

E N D R O I T 

(...) 

IL SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 1 DE LA 

C O N V E N T I O N 

216. Le r e q u é r a n t se p la in t ensu i t e d 'avoi r é té a r r ê t é et d é t e n u 

i l l éga l emen t , en l ' absence de ra isons plaus ibles de croire à la nécess i té de 

l ' empêche r de s 'enfuir ap r è s l ' a ccompl i s semen t d ' u n e infract ion. Il 

invoque l 'ar t ic le 5 § 1 de la Conven t ion , qu i d ispose ainsi en ses passages 

p e r t i n e n t s : 

« T o u t e p e r s o n n e a d r o i t à la l i b e r t é et à la s û r e t é . N u l n e p e u t ê t r e p r ivé d e sa l i b e r t é , 

s a u f d a n s les c a s s u i v a n t s et s e l o n les vo ies l é g a l e s : 
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c) s'il a é t é a r r ê t é et d é t e n u e n v u e d ' ê t r e c o n d u i t d e v a n t l ' a u t o r i t é j u d i c i a i r e 

c o m p é t e n t e , l o r s q u ' i l y a d e s r a i s o n s p l a u s i b l e s d e s o u p ç o n n e r q u ' i l a c o m m i s u n e 

i n f r a c t i o n ou q u ' i l y a d e s m o t i f s r a i s o n n a b l e s d e c r o i r e à la n é c e s s i t é d e l ' e m p ê c h e r de 

c o m m e t t r e u n e i n f r a c t i o n ou de s ' en fu i r a p r è s l ' a c c o m p l i s s e m e n t de ce l l e - c i ; 

( • • • ) » 

(...) 

/. Sur l'arrestation du requérant en l'absence de raisons plausibles de croire à la 

nécessité de l'empêcher de s'enfuir après l'accomplissement d'une infraction 

218. Le r e q u é r a n t e s t ime avoir é té a r r ê t é en l ' absence de ra isons 

p laus ib les de ce faire. 

219. Le G o u v e r n e m e n t a d m e t q u e la mise en d é t e n t i o n du r e q u é r a n t 

n ' a pas é té conforme aux exigences du dro i t i n t e r n e . I n v o q u a n t la 

conclusion à laque l le a abou t i la cour d ' appe l d ' O r a d e a d a n s son a r r ê t du 

6 avril 1995, le G o u v e r n e m e n t soul igne q u ' à son avis il n 'y avai t pas de 

ra ison pour q u e le p r o c u r e u r dél ivre un m a n d a t d ' a r r ê t à l ' encon t r e du 

r e q u é r a n t , car , en réa l i t é , ce d e r n i e r ne s 'é ta i t pas sous t ra i t a u x pour­

su i tes péna les . Le G o u v e r n e m e n t c o n s t a t e de surcro î t q u e le p r o c u r e u r , 

c o n t r a i r e m e n t à ce qu ' ex ige l 'ar t icle 146 C P P , n ' ava i t n u l l e m e n t 

m e n t i o n n é d a n s son o r d o n n a n c e les faits p o u r lesquels il e s t ima i t q u e le 

m a i n t i e n en l ibe r té du r e q u é r a n t a u r a i t p r é s e n t é un d a n g e r pour l 'ordre 

public. 

220. La C o u r rappe l le q u e les t e r m e s « r é g u l i è r e m e n t » et «se lon les 

voies l éga les» qu i figurent à l 'ar t icle 5 § 1 renvoien t pour l ' essent ie l à la 

légis lat ion na t iona le et consac ren t l 'obl igat ion d 'en observer les n o r m e s de 

fond c o m m e de p r o c é d u r e (Assenov et autres c. Bulgarie, a r r ê t du 28 oc tobre 

1998, Recueil des arrêts et décisions 1998-VIII, p. 3321 , § 139). Bien qu ' i l 

i ncombe au p r e m i e r chef a u x a u t o r i t é s na t iona l e s , et n o t a m m e n t aux 

t r i b u n a u x , d ' i n t e r p r é t e r e t d ' a p p l i q u e r le dro i t i n t e r n e , dès lors q u ' a u 

r ega rd de l 'ar t ic le 5 § 1 l ' inobservat ion du droi t i n t e r n e e m p o r t e viola t ion 

de la C o n v e n t i o n , la C o u r peu t et doit exe rce r u n ce r t a in cont rô le p o u r 

r e c h e r c h e r si le droit i n t e r n e a bien é té r e spec té (Douiyeb c. Pays-Bas 

[ G C ] , n" 31464/96, § 45, 4 aoû t 1999). 

2 2 1 . A cet é g a r d , la C o u r relève q u e , p a r u n e o r d o n n a n c e du 5 ju i l l e t 

1994, le p r o c u r e u r D . a p lacé le r e q u é r a n t sous m a n d a t de dépô t , en 

appl ica t ion des ar t ic les 146 et 148, a l inéas c) , e) et h ) , C P P , en i nvoquan t 

le fait qu ' i l s ' é ta i t sous t ra i t aux pou r su i t e s péna le s et q u e son m a i n t i e n en 

l iber té m e t t r a i t en d a n g e r l 'o rdre publ ic . O r , d a n s son a r r ê t du 6 avril 

1995, la cour d ' appe l d ' O r a d e a a j u g é i l légale la mise en d é t e n t i o n du 

r e q u é r a n t , au mo t i f qu ' i l ne s 'é ta i t n u l l e m e n t sous t ra i t aux pou r su i t e s 

péna les , mais qu ' i l s 'é ta i t p r é s e n t é à t ou t e s les convocat ions du p a r q u e t 

et q u ' o n l 'avait laissé a t t e n d r e en vain d a n s les couloirs . 
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222. La C o u r no te en o u t r e q u e le G o u v e r n e m e n t a d m e t q u e la mise 

en d é t e n t i o n du r e q u é r a n t n ' é t a i t pas conforme aux ex igences du droi t 

i n t e r n e en ra ison, d ' u n e pa r t , de l ' absence de mot i f jus t i f ian t la décision 

du p r o c u r e u r de dél ivrer un m a n d a t d ' a r r ê t à son e n c o n t r e et , d ' a u t r e 

p a r t , de l 'omission du p r o c u r e u r d ' énoncer , c o n f o r m é m e n t à l ' a r t ic le 146 

C P P , les faits pour lesquels il e s t ima i t q u e le m a i n t i e n en l iber té du 

r e q u é r a n t a u r a i t p r é s e n t é un d a n g e r pour l 'ordre public. 

223. D a n s ces c i r cons tances , la C o u r e s t ime que la m é c o n n a i s s a n c e 

des «voies l éga les» lors de l ' a r r e s t a t ion du r e q u é r a n t , r e c o n n u e pa r les 

j u r id i c t ions i n t e r n e s et a d m i s e pa r le G o u v e r n e m e n t , se t rouve claire­

m e n t é tabl ie en l 'espèce et e m p o r t e donc violat ion de l 'ar t icle 5 § 1 c) de 

la Conven t ion . 

(...) 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 3 DE LA 

C O N V E N T I O N 

228. Le r e q u é r a n t se p la in t auss i de ne pas avoir é té auss i tô t t r adu i t 

devan t un j u g e ap rès son a r r e s t a t i o n . Il invoque l 'ar t icle 5 § 3 de la 

Conven t ion , ainsi l ibel lé : 

« T o u t e p e r s o n n e a r r ê t é e ou d é t e n u e , d a n s les c o n d i t i o n s p r é v u e s a u p a r a g r a p h e 1 c) 

d u p r é s e n t a r t i c l e , do i t ê t r e a u s s i t ô t t r a d u i t e d e v a n t u n j u g e ou u n a u t r e m a g i s t r a t 

h a b i l i t é p a r la loi à e x e r c e r d e s f o n c t i o n s j u d i c i a i r e s (...) » 

229. D a n s ses obse rva t ions in i t ia les sur la recevabi l i té et le bien-fondé 

de la r e q u ê t e , le G o u v e r n e m e n t a d m e t q u e la légis la t ion r o u m a i n e 

appl icable à la d a t e des é v é n e m e n t s ne r é p o n d a i t pas aux exigences de 

l 'ar t icle 5 § 3 de la Conven t ion , c o m p t e t enu de ce q u e le p r o c u r e u r 

c o m p é t e n t pour p lacer u n e p e r s o n n e sous m a n d a t de dépôt n'offrait pas 

les g a r a n t i e s exigées par la no t ion de « m a g i s t r a t », au sens de l 'ar t icle 5 § 3 

p réc i t é . O r , en l 'espèce, le r e q u é r a n t s 'est vu p lacer en d é t e n t i o n provi­

soire pa r u n e o r d o n n a n c e du p r o c u r e u r du 5 ju i l le t 1994 pour u n e d u r é e 

de t r e n t e j o u r s à c o m p t e r de la d a t e de son a r r e s t a t i o n , à savoir le 20 ju i l le t 

1994. 

230. D a n s ses observa t ions c o m p l é m e n t a i r e s , p o s t é r i e u r e s a u 6 m a r s 

2001 , d a t e de la décis ion sur la recevabi l i té de la r e q u ê t e , le G o u v e r n e ­

m e n t fait valoir q u e la C o u r ne s au ra i t e x a m i n e r in abstracto u n e loi qui 

p e u t e n t r a î n e r , d a n s ce r t a in s cas , u n e violat ion des droi t s conven t ionne l s 

e t , d a n s d ' a u t r e s cas , u n cons ta t de non-violat ion de ceux-ci . A cet é g a r d , le 

G o u v e r n e m e n t soul igne q u e , le 21 ju i l le t 1994, soit le l e n d e m a i n de son 

a r r e s t a t i o n , le r e q u é r a n t a é t é t r a d u i t , en ve r tu de l 'ar t icle 152 CPP , 

d e v a n t un j u g e du t r i b u n a l d é p a r t e m e n t a l de Bihor , afin d ' ê t r e i n t e r rogé . 

O r , de l'avis du G o u v e r n e m e n t , il s 'agissai t là d 'un m a g i s t r a t qu i , de tou te 

évidence , p r é s e n t a i t les g a r a n t i e s imposées pa r l 'ar t ic le 5 § 3 de la 
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Conven t ion . P a r t a n t , le G o u v e r n e m e n t conclut q u ' a u c u n e viola t ion de cet 

a r t ic le ne sau ra i t ê t r e r e t e n u e d a n s le cas d ' e spèce . 

231 . La C o u r e s t ime nécessa i re d ' e x a m i n e r , tout d ' abord , l ' a r g u m e n t 

soulevé p a r le G o u v e r n e m e n t d a n s ses observa t ions c o m p l é m e n t a i r e s . A 

cet égard , elle rappe l le qu 'e l le a j u g é à de n o m b r e u s e s repr i ses q u e les 

p r e m i e r s mo t s de l 'ar t icle 5 § 3 ne se c o n t e n t e n t pas de prévoir l 'accès 

du d é t e n u à u n e a u t o r i t é jud ic ia i r e ; ils v isent à i m p o s e r au m a g i s t r a t 

devan t lequel la p e r s o n n e a r r ê t é e c o m p a r a î t l 'obl igat ion d ' e x a m i n e r les 

c i rcons tances mi l i t an t pour ou c o n t r e la d é t e n t i o n , de se p r o n o n c e r selon 

des c r i t è res j u r i d i q u e s sur l ' ex is tence de ra isons la jus t i f i an t et , en l eu r 

absence , d ' o r d o n n e r l ' é l a rg i s sement (voir, e n t r e a u t r e s , Assenov et autres 

préc i t é , p . 3298, § 146 ; De Jong, Baljet et Van den Brink c. Pays-Bas, a r r ê t du 

22 mai 1984, série A n" 77, p p . 21-24, §§ 44, 47 et 51) . En d ' a u t r e s t e r m e s , 

l 'ar t icle 5 § 3 exige q u e le m a g i s t r a t se penche su r le bien-fondé de la 

d é t e n t i o n . 

232. En l 'espèce, la C o u r no te , avec le G o u v e r n e m e n t , que le 

r e q u é r a n t a é té t r adu i t le 21 ju i l l e t 1994 devan t le j u g e M.V., p r é s iden t 

de sect ion a u p r è s du t r ibuna l d é p a r t e m e n t a l de Bihor , qu i l 'a in formé 

q u e le p a r q u e t avai t déc idé son renvoi en j u g e m e n t , lui a fait p r e n d r e 

conna i ssance du c o n t e n u du réqu is i to i re et l'a i n t e r rogé sur une 

déc l a r a t i on qu ' i l avait faite devan t le p a r q u e t . 

233 . O r la C o u r relève q u e r ien n ' i nd ique q u e le m a g i s t r a t en ques t ion 

se se ra i t p e n c h é sur le bien-fondé de la d é t e n t i o n du r e q u é r a n t . En effet, il 

ressor t du c o m p t e r e n d u de l ' aud ience du 21 ju i l le t 1994 q u e la ques t i on 

de la légal i té de la d é t e n t i o n du r e q u é r a n t n ' a pas é té abo rdée 

( p a r a g r a p h e 23 in fine c i -dessus) . 

234. La C o u r cons idère dès lors q u e la c o m p a r u t i o n du r e q u é r a n t 

devan t le j u g e M.V., le 21 ju i l le t 1994, n ' é t a i t pas de n a t u r e à a s s u r e r le 

respect de l 'ar t ic le 5 § 3 de la Conven t ion . P a r t a n t , cet a r g u m e n t du 

G o u v e r n e m e n t ne s au ra i t ê t r e r e t e n u . 

235. La C o u r e s t ime q u e le gr ief q u e le r e q u é r a n t t i re de l 'ar t icle 5 § 3 

de la Conven t i on pose en l 'espèce deux ques t ions d i s t i n c t e s : celle de 

savoir, tout d ' abord , si le p r o c u r e u r ayan t o r d o n n é la mise en d é t e n t i o n 

du r e q u é r a n t é ta i t un « m a g i s t r a t » au sens de l 'ar t icle 5 § 3 ; celle de 

savoir, ensu i t e , et le cas é c h é a n t , si le cont rô le jud ic ia i r e de la d é t e n t i o n 

du r e q u é r a n t a eu lieu « a u s s i t ô t » , au sens de ce t t e m ê m e disposi t ion. 

1. Sur la qualité de magistrat du procureur ayant ordonné la mise en détention 

du requérant 

236. Suivant les pr inc ipes qui se d é g a g e n t de la j u r i s p r u d e n c e de la 

Cour , le cont rô le j ud ic i a i r e des a t t e i n t e s po r t ées pa r l ' exécut i f au droi t à 

la l iber té d 'un individu cons t i t ue un é l é m e n t essent ie l de la g a r a n t i e de 

l 'ar t icle 5 § 3 (Aksoy c. Turquie, a r r ê t du 18 d é c e m b r e 1996, Recueil 
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1996-VI, p. 2282, § 76). P o u r q u ' u n « m a g i s t r a t » puisse passe r pour 

exe rce r des «fonct ions jud ic ia i res» , au sens de ce t t e d isposi t ion , il doit 

r emp l i r c e r t a ines condi t ions r e p r é s e n t a n t , pour la p e r s o n n e d é t e n u e , des 

g a r a n t i e s con t re l ' a rb i t r a i r e ou la pr iva t ion injustifiée de l iber té (Schiesser 

c. Suisse, a r r ê t du 4 d é c e m b r e 1979, sér ie A n" 34, pp . 13-14, § 31) . Ainsi , le 

« m a g i s t r a t » doi t ê t r e i n d é p e n d a n t de l 'exécutif et des pa r t i e s (ibidem). 

A cet éga rd , les a p p a r e n c e s objectives à l ' époque de la décis ion su r la 

d é t e n t i o n sont p e r t i n e n t e s : s'il a p p a r a î t à ce s t ade que le m a g i s t r a t peu t 

in t e rven i r d a n s la p r o c é d u r e péna le u l t é r i e u r e en qua l i t é de pa r t i e 

pou r su ivan t e , son i n d é p e n d a n c e et son i m p a r t i a l i t é peuven t p a r a î t r e 

su je t tes à cau t ion ( a r r ê t s Huber c. Suisse, 23 oc tobre 1990, série A n° 188, 

p. 18, § 43 , et Brimât c. Italie, 26 n o v e m b r e 1992, série A n" 249-A, p. 12, 

§ 2 1 ) . 

237. La C o u r relève tou t d ' abo rd q u ' e n l 'espèce le p r o c u r e u r p rès le 

t r i buna l d é p a r t e m e n t a l de Bihor est i n t e rvenu d a n s u n p r e m i e r t e m p s au 

s t ade de l ' in format ion , r e c h e r c h a n t s'il fallait incu lper le r e q u é r a n t , 

p resc r ivan t l ' ouve r tu re de pou r su i t e s péna le s à son e n c o n t r e et p r e n a n t 

la décision de le p lacer en d é t e n t i o n provisoi re . D an s un d e u x i è m e 

t e m p s , il a agi c o m m e o rgane de pou r su i t e , en incu lpan t f o r m e l l e m e n t le 

r e q u é r a n t et e n d r e s s a n t l ' ac te d ' accusa t ion p a r leque l ce d e r n i e r a é té 

renvoyé devan t le t r i buna l d é p a r t e m e n t a l de Bihor , sans toutefois 

occuper le siège du m i n i s t è r e publ ic devan t ce t r i buna l , b ien qu ' i l l 'eût 

pu , car a u c u n e disposi t ion de la loi sur l ' o rgan isa t ion jud ic ia i r e ne le lui 

in te rd i sa i t en t e r m e s exprès . Il convient dès lors d ' e x a m i n e r si, d a n s les 

c i rcons tances de l 'espèce, il r empl i s sa i t les g a r a n t i e s d ' i n d é p e n d a n c e et 

d ' impa r t i a l i t é i n h é r e n t e s à la no t ion de « m a g i s t r a t », au sens de l 'ar t icle 5 

§ 3 . 

238. A cet éga rd , la C o u r rappe l le q u e , d a n s l 'affaire Vasilescu 

c. Roumanie ( a r r ê t du 22 ma i 1998, Recueil 1998-III, pp . 1075-1076, 

§§ 40-41), elle a d 'o res et déjà cons t a t é - sur le t e r r a i n de l 'ar t icle 6 § 1 

de la Conven t i on - q u ' e n R o u m a n i e les p r o c u r e u r s , ag issan t en qua l i t é 

de m a g i s t r a t s d u m i n i s t è r e publ ic , subo rdonnés d ' abord au p r o c u r e u r 

géné ra l , puis a u min i s t r e de la J u s t i c e , ne r empl i s sa i en t pas l 'exigence 

d ' i n d é p e n d a n c e à l ' égard de l 'exécutif. La C o u r ne décè le a u c u n e ra ison 

qui jus t i f ie ra i t de s ' éca r t e r de ce t t e conclusion en l 'espèce, ce t t e fois su r le 

t e r r a i n de l 'ar t icle 5 § 3 de la C o n v e n t i o n , dès lors q u e l ' i n d é p e n d a n c e à 

l 'égard de l ' exécut i f c o m p t e é g a l e m e n t p a r m i les g a r a n t i e s i n h é r e n t e s à la 

not ion de « m a g i s t r a t » , au sens de ce t t e d isposi t ion (Schiesser p réc i té , 

pp. 13-14, § 3 1 ) . 

239. Eu é g a r d à ce qui p récède , la C o u r conclut q u e le p r o c u r e u r qu i a 

o r d o n n é la mise en d é t e n t i o n du r e q u é r a n t n ' é t a i t pas un « m a g i s t r a t », au 

sens du t ro i s i ème p a r a g r a p h e de l 'ar t icle 5. R e s t e dès lors à savoir si un 

cont rô le j ud ic i a i r e de la d é t e n t i o n du r e q u é r a n t a toutefois eu lieu 

« a u s s i t ô t » , au sens de la m ê m e disposi t ion de la Conven t ion . 
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2. Sur le respect de l'exigence de célérité imposée par le troisième paragraphe de 

l'article 5 de la Convention 

240. La C o u r rappe l le q u e l 'ar t icle 5 § 3 de la Conven t i on c o m m a n d e 

q u e le cont rô le j u r i d i c t i onne l i n t e rv i enne r a p i d e m e n t , la cé lér i té de 

pare i l le p r o c é d u r e devan t s ' appréc ie r d a n s c h a q u e cas suivant les 

c i r cons tances de la cause (De Jong, Baijet et Van den Brink, p r éc i t é , 

pp . 24-25, §§ 51-52). Toutefo is , en i n t e r p r é t a n t et en a p p l i q u a n t la no t ion 

de p r o m p t i t u d e , on ne peu t t é m o i g n e r de souplesse q u ' à un d e g r é t rès 

faible (Brogan et autres c. Royaume-Uni, a r r ê t d u 29 n o v e m b r e 1988, sér ie A 

n" 145-B, pp . 33-34, § 62) , u n cont rô le j ud i c i a i r e r ap ide de la d é t e n t i o n 

c o n s t i t u a n t é g a l e m e n t p o u r l ' individu objet de la m e s u r e une g a r a n t i e 

i m p o r t a n t e c o n t r e les mauva i s t r a i t e m e n t s (Aksoy p réc i t é , p . 2282, § 76). 

241 . En l 'espèce, la C o u r relève q u e le r e q u é r a n t a é té placé en 

d é t e n t i o n provisoire p a r u n e o r d o n n a n c e du p r o c u r e u r du 5 ju i l l e t 1994 

p o u r une d u r é e de t r e n t e j o u r s à c o m p t e r de la d a t e de son a r r e s t a t i o n , 

et qu ' i l a é té a p p r é h e n d é et inca rcé ré le 20 ju i l l e t 1994. O r ce n ' es t q u e le 

28 n o v e m b r e 1994 que la ques t i on du bien-fondé de sa d é t e n t i o n a é té 

e x a m i n é e pa r le t r i buna l d é p a r t e m e n t a l de Bihor qu i , nul ne le con te s t e , 

p r é s e n t a i t les g a r a n t i e s imposées pa r l 'ar t ic le 5 § 3 de la Conven t i on 

( p a r a g r a p h e 26 c i -dessus) . La d u r é e globale de la d é t e n t i o n du r e q u é r a n t 

avan t qu ' i l n 'a i t é té t r a d u i t devan t un j u g e ou un a u t r e m a g i s t r a t au sens 

de l 'ar t icle 5 § 3 s'élève donc à plus de q u a t r e mois . 

242. La C o u r rappe l le que , d a n s l ' a r rê t Brogan et autres, elle a j u g é 

q u ' u n e pér iode d e g a r d e à vue de q u a t r e j o u r s et six h e u r e s sans cont rô le 

j ud ic i a i r e al lai t au-de là des s t r ic tes l imi tes de t e m p s fixées pa r l 'ar t icle 5 

§ 3, m ê m e q u a n d elle a pour bu t de p r é m u n i r la collectivité d a n s son 

e n s e m b l e con t r e le t e r r o r i s m e (ibidem, pp . 33-34, § 62) . A fortiori, la C o u r 

ne s au ra i t donc a d m e t t r e d a n s la p r é s e n t e espèce qu ' i l ait é té nécessa i re 

de d é t e n i r le r e q u é r a n t p e n d a n t plus de q u a t r e mois avant qu ' i l ne soit 

t r adu i t devan t un j u g e ou un a u t r e m a g i s t r a t r emp l i s s an t les exigences 

du p a r a g r a p h e 3 de l 'a r t ic le 5 p réc i t é . 

243. P a r t a n t , il y a eu violat ion de l 'ar t ic le 5 § 3 de la Conven t ion . 

(...) 

P A R C E S M O T I F S , LA C O U R , À L ' U N A N I M I T É , 

(...) 

3. Dit qu ' i l y a eu viola t ion de l 'ar t ic le 5 § 1 de la Conven t ion à ra i son de 

l ' a r r e s t a t i on du r e q u é r a n t , en l ' absence de ra isons plaus ibles de croi re 

à la nécess i té de l ' empêche r de s 'enfuir ap r è s l ' accompl i s sement d ' u n e 

infract ion ; 

(...) 
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5. Dit qu ' i l y a eu violat ion de l 'ar t ic le 5 § 3 de la Conven t i on ; 

(...) 

Fai t en français , puis p rononcé en aud ience pub l ique au Pala is des 

Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 3 j u i n 2003. 

S. DOLLÉ 

Greff ière 

J . -P . COSTA 

Prés iden t 
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SUMMARY1 

Independence of prosecutor ordering pre-trial detention 
Length of detention prior to appearance before judge 

Article 5 § 1 (c) 

Lawful arrest and detention - Procedure prescribed by law - Absence of legal basis in domestic 
law 

Article 5 § 3 

Prompt appearance before judge - Length of detention prior to appearance before judge - Scope of 
supervision at first appearance before judge - No examination of whether detention order was 
justified - Independence of prosecutor ordering pre-trial detention - Judge or other officer -
Independence of judge or officer - Absence of guarantees of independence from executive -
Detention of four months' duration prior to appearance before judge to consider whether 
detention was justified 

* 
* * 

In April 1994 the applicant was involved in an altercation with a person who was 
seriously injured. On 5July 1994 the public prosecutor issued an order instituting 
criminal proceedings against the applicant and decided that he should be placed in 
pre-trial detention; to this end, he issued a committal warrant valid for a period of 
thirty days from the date of the applicant's arrest. In his order the public 
prosecutor, relying on Article 148 of the Code of Criminal Procedure, mentioned 
that the applicant was wanted by the police, whom he was wilfully evading, and 
that his continued liberty represented a threat to public order. On 20 July 1994 
the applicant was arrested and imprisoned. On 21 July 1994 he was brought 
before a judge, who questioned him; it did not appear from the verbatim record 
of the hearing that the issue of the lawfulness of the applicant's detention was 
discussed or that the judge examined it on that date. On 28 November 1994 a 
court ruled on the question of the applicant's pre-trial detention and decided to 
prolong it. In April 1995 the court of appeal ruled that the applicant's arrest had 
been unlawful, stressing that he had not evaded criminal proceedings but had 
complied with every summons from the prosecution service, and that the 
prosecutor had in fact left him to wait in vain in the corridor. The court of appeal 
also held that the applicant's detention on expiry of the period of thirty days 
from his arrest, the period provided for in the arrest warrant of 5 July 1994, had 
been unlawful, since the measure to maintain pre-trial detention had not been 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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prolonged in accordance with a procedure prescribed by law. The applicant was 
accordingly released. He was committed for trial on a charge of assault causing 
serious bodily harm. 

Held 
1. Article 5 § 1 (c): The court of appeal had found that the applicant's detention 
had been unlawful and the Government had admitted that it had not complied 
with the requirements of domestic law. In those circumstances, the Court 
considered that the failure to comply with the "procedure prescribed by law" at 
the time of the applicant's arrest, a failure recognised by the Romanian courts 
and admitted by the Government, had been clearly established. 
Conclusion: violation (unanimously). 
2. Article 5 § 3: (a) This provision required the judicial officer before whom the 
arrested person appeared to review the circumstances militating for or against 
detention, to decide by reference to legal criteria whether there were reasons to 
justify detention, and to order release if there were no such reasons. It did not 
appear from the verbatim record of the hearing of the applicant's first 
appearance on 21 July 1994 that the question of the lawfulness of the applicant's 
detention had been raised. Accordingly, the applicant's appearance before the 
judge on 21 July 1991 had not been such as to ensure compliance with Article 5 § 3. 
(b) Whether the prosecutor who ordered the detention was an "officer": If it 
appeared when the decision on pre-trial detention was taken that the "officer" 
who ordered it could intervene in subsequent criminal proceedings on behalf of 
the prosecuting authority, his independence and impartiality could be open to 
doubt. In the instant case, the same prosecutor had intervened initially at the 
investigation stage, ordering the applicant to be placed in pre-trial detention, and 
subsequently acted as a prosecuting authority, formally charging the applicant and 
drawing up the indictment on which the latter was committed for trial. However, 
he had not acted as prosecuting counsel before the court, although this would have 
been possible since no provision in the Law on the Administration of Justice 
specifically prohibited him from doing so. Accordingly, it was appropriate to 
consider whether the prosecutor provided the guarantees of independence and 
impartiality inherent in the concept of "officer" within the meaning of Article 5 
§ 3. The Court had previously pointed out, in the context of Article 6 § 1, that 
prosecutors in Romania, acting as members of the Prosecutor-General's 
Department, subordinated firstly to the Prosecutor-General and then to the 
Minister of Justice, did not satisfy the requirement of independence from the 
executive. The Court found no reason to depart from this conclusion under 
Article 5 § 3, given that independence from the executive was also one of the 
guarantees inherent in the concept of "officer" for the purposes of this Article. 
Accordingly, the prosecutor who ordered that the applicant be placed in pre-trial 
detention was not an "officer" for the purposes of Article 5 § 3. 

(c) Requirement of promptness: The question of whether the applicant's detention 
was justified from 20 July 1994 onwards was not examined by a court providing the 
guarantees required by Article 5 § 3 until 28 November 1994. The total length of 
the applicant's detention before being brought before a judge or other officer 
within the meaning of Article 5 § 3 had therefore been more than four months. 
Conclusion: violation (unanimously). 
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In t h e c a s e o f P a n t e a v. R o m a n i a , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J . - P . COSTA, President, 
M r A . B . BAKA, 
M r L . LOUCAIDES, 
M r C. B l R S A N , 

M r K. JUNGWIERT, 
M r M. UGREKHELIDZE, 
M r s A. MxJLARom,judges, 

and Mrs S. DOLLE, Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 13 May 2003, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in a n appl ica t ion (no. 33343/96) aga ins t 
R o m a n i a lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n Rights 
(" the C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of the Conven t i on for 
the P ro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s (" the Con­
ven t ion" ) by a R o m a n i a n na t iona l , M r A l e x a n d r u P a n t e a (" the app l ican t" ) 
on 28 Augus t 1995. 

2. T h e R o m a n i a n G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d 
by the i r Agen t , Mrs C.I. T a r c e a , of the Min i s t ry of J u s t i c e . 

3 . T h e appl ican t a l leged, in pa r t i cu l a r , t h a t his a r r e s t a n d pre- t r ia l 
d e t e n t i o n had been in violat ion of Art ic le 5 of the Conven t i on a n d tha t 
d u r i n g this d e t e n t i o n he had been subjec ted to t r e a t m e n t in violat ion of 
Art ic le 3 of the Conven t ion . 

4. T h e appl ica t ion was t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to the Conven t i on came in to force (Art icle 5 § 2 of 
Protocol No . 11). 

5. T h e appl ica t ion was a l loca ted to the First Sect ion of t he C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n t h a t Sect ion, t he C h a m b e r 
t h a t would cons ider t he case (Art icle 27 § 1 of the Conven t i on ) was 
cons t i t u t ed as provided in Rule 26 § 1. 

6. By a decis ion of 6 M a r c h 2001 the C h a m b e r dec la red the appl ica t ion 
pa r t ly admiss ib le . 

7. T h e app l ican t a n d the G o v e r n m e n t each filed obse rva t ions on the 
m e r i t s (Rule 59 § 1). 

8. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the compos i t ion of i ts 
Sect ions (Rule 25 § 1). Th i s case was ass igned to the newly composed 
Second Sect ion (Rule 52 § 1). 
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9. O n 16 April 2002 the C h a m b e r asked the pa r t i e s to s u b m i t 
add i t iona l i n fo rma t ion . 

10. T h e G o v e r n m e n t rep l ied in a l e t t e r d a t e d 29 Apri l 2002 a n d the 
app l i can t in a l e t t e r d a t e d 6 May 2002. 

11. By a l e t t e r of 23 M a y 2002 the Regis t ry d r ew the G o v e r n m e n t ' s 
a t t e n t i o n to the fact t h a t they had o m i t t e d to submi t ce r t a in in fo rmat ion 
a n d d o c u m e n t s . Accordingly, it invited the l a t t e r to send it this m a t e r i a l as 
soon as possible. 

12. No s t eps in r e sponse to this inv i ta t ion from the Regis t ry were 
t a k e n by the G o v e r n m e n t , whose last l e t t e r d a t e s back to 29 Apri l 2002. 

13. By a l e t t e r of 18 J u n e 2002 the Regis t ry in formed the G o v e r n m e n t 
t h a t , in t h e c i r c u m s t a n c e s m e n t i o n e d in p a r a g r a p h s 9 to 11 above , t h e 
C o u r t would de l i be r a t e on t he case on the basis of the evidence as it 
c u r r e n t l y s tood. 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

11. T h e app l ican t is a fo rmer public p rosecu to r who now works as a 
lawyer. H e was born in 1947 and lives in Timis,oara. 

A. T h e a p p l i c a n t ' s d e t e n t i o n a n d t h e c r i m i n a l p r o c e e d i n g s 
b r o u g h t a g a i n s t h i m 

15. D u r i n g the n ight of 20 to 21 Apri l 1994 the app l ican t was involved 
in an a l t e rca t ion wi th D.N. , w h o was seriously w o u n d e d . Accord ing to t he 
repor t of the medica l e x a m i n a t i o n ca r r i ed out af ter t h e inc ident in 
ques t ion , D.N. su s t a ined several f rac tu res on this occasion, r e q u i r i n g 
250 days of medica l ca re . W i t h o u t a p p r o p r i a t e medica l t r e a t m e n t , t he se 
injur ies could have proved l i f e - th rea ten ing . 

16. By a reso lu t ion of 7 J u n e 1994 public p rosecu to r D. from the 
p rosecu t ion service at the Bihor C o u n t y C o u r t dec ided to open a c r imina l 
inves t iga t ion wi th r e g a r d to the app l i can t . 

17. O n 7, 14, 16, 23 a n d 30 J u n e and 5 J u l y 1994 D.N. ( the vict im) and 
twenty-one wi tnesses were in te rv iewed by the p rosecu t ion service in 
connec t ion wi th the inc ident . 

18. O n 23 J u n e 1994 the appl ican t was q u e s t i o n e d by public p rosecu to r 
D. on the subject of his a l t e r c a t i o n wi th D.N. D u r i n g this in terv iew the 
app l i can t was not ass i s ted by a lawyer. 

19. By an o rde r of 5 J u l y 1994 public p rosecu to r D. in s t i t u t ed c r imina l 
p roceed ings aga ins t the app l ican t a n d dec ided tha t he should be placed in 
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p re - t r ia l d e t e n t i o n . H e issued a c o m m i t t a l w a r r a n t aga ins t t he appl ican t 
for a per iod of t h i r ty days from the d a t e of his a r r e s t by t he police. Relying 
on Art ic le 148, s u b - p a r a g r a p h s (c), (e) a n d (h) , of the C o d e of C r i m i n a l 
P r o c e d u r e (" the C C P " ) , t he p rosecu to r m e n t i o n e d in his o r d e r t h a t t he 
app l ican t was w a n t e d by the police, w h o m he was wilfully evading , and 
t h a t his con t i nued l iber ty r e p r e s e n t e d a t h r e a t to publ ic o rde r . 

20. O n 13 J u l y 1994, on an app l ica t ion by publ ic p rosecu to r D., the 
app l ican t was c o m m i t t e d for t r ia l before t he Bihor C o u n t y C o u r t for 
a t t e m p t e d homic ide , an offence p roh ib i t ed u n d e r the second p a r a g r a p h 
of Art ic le 174 of the C r i m i n a l C o d e . T h e p rosecu to r s t a t e d in his 
appl ica t ion t h a t he had o r d e r e d t he app l i can t ' s a r r e s t on t he g r o u n d that 
the l a t t e r had evaded the c r imina l p roceed ings b r o u g h t aga ins t h im. T h e 
p rosecu to r po in ted out t ha t t he app l ican t h a d failed to a p p e a r for the 
r econs t ruc t ion of t he events of the n ight of 20 to 21 Apri l 1994 and 
had also failed to a p p e a r before t he p rosecu t ion service , wh ich had 
s u m m o n e d him to provide a f u r t h e r s t a t e m e n t . 

2 1 . O n 2 0 J u l y 1994 t h e a p p l i c a n t was a r r e s t e d a n d d e t a i n e d in O r a d e a 
Pr i son . 

22. In t he medica l record es tab l i shed at t he t i m e of his i m p r i s o n m e n t , 
the doctor no ted t h a t the app l i can t we ighed 99 kg a n d was suffering from 
a d u o d e n a l ulcer , chole l i th ias is a n d pa r ano id persona l i ty d i sorder . 

23 . O n 21 J u l y 1994, p u r s u a n t to Art ic le 152 of t he C C P , the appl ican t , 
ass is ted by a lawyer of his choice, was b rough t before J u d g e M.V., Section 
P r e s i d e n t at the Bihor C o u n t y C o u r t . At a p r iva te h e a r i n g the j u d g e 
in formed the appl icant t h a t t h e p rosecu t ion service had dec ided t h a t he 
should be c o m m i t t e d for t r i a l , a n d read h im the p rosecu t ion ' s submiss ions 
word for word. O n this occasion, when ques t i oned about a s t a t e m e n t he 
had m a d e to t he p rosecu t ion service , t h e app l ican t c o m p l a i n e d t h a t the 
p rosecu to r had not allowed h im to wr i t e t he s t a t e m e n t himself, a rgu ing 
t h a t it was la te a n d t h a t h e did not have t i m e . T h e app l i can t also 
compla ined tha t he had b e e n " t e r r o r i s e d " by the p rosecu to r , who had 
m a d e h im wait for two days in t h e co r r idor of the p rosecu t ion service, 
t h r e a t e n i n g not to record his s t a t e m e n t and to have h im a r r e s t ed . 
Finally, he s t ressed t h a t he had r e sponded to t he p rosecu t ion service's 
s u m m o n s e s and had not evaded c r imina l p roceed ings . It does not a p p e a r 
from the v e r b a t i m record of the h e a r i n g t h a t the issue of the lawfulness of 
the app l i can t ' s d e t e n t i o n was d iscussed or t h a t J u d g e M.V. cons idered it 
on 21 J u l y 1994. 

24. O n 5 S e p t e m b e r 1994 the app l ican t a p p e a r e d for t h e first t ime 
before the Bihor C o u n t y C o u r t , s i t t ing wi th two j u d g e s . In t he p resence 
of publ ic p r o s e c u t o r K.L. a n d two lawyers of his choice, t he appl icant 
a sked t h a t the cha rges b r o u g h t aga ins t h im be a m e n d e d to assaul t 
c aus ing gr ievous bodily h a r m a n d p leaded self-defence. It does not 
a p p e a r from the v e r b a t i m record of the h e a r i n g t h a t t he issue of the 
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lawfulness of the app l i can t ' s d e t e n t i o n was d iscussed or t h a t t he bench 
cons ide red it on 5 S e p t e m b e r 1994. 

25. O t h e r h e a r i n g s were held before t he Bihor C o u n t y C o u r t on 3 a n d 
17 O c t o b e r a n d 14 N o v e m b e r 1994, a t which the cour t , s i t t i ng in t h e s a m e 
compos i t ion and in t he p re sence of t he s a m e public p rosecu to r K.L., t he 
app l ican t and his lawyers , h e a r d evidence from fifteen or so wi tnesses . It 
does not a p p e a r from the v e r b a t i m records of t he h e a r i n g s of 3 a n d 
17 O c t o b e r and 14 N o v e m b e r 1994 t h a t t he issue of the lawfulness of t he 
app l i can t ' s d e t e n t i o n was e x a m i n e d . 

26. T h e cour t de l ivered its j u d g m e n t on 28 N o v e m b e r 1994. It s t a t e d 
t h a t the inves t iga t ion car r ied out by the p rosecu t ion service had been 
incomple te and sen t the file to the Bihor C o u n t y P rosecu t ion Service 
for add i t i ona l invest igat ive m e a s u r e s . In add i t ion , the cour t dec ided to 
p ro long the app l i can t ' s p re - t r ia l d e t e n t i o n , cons ide r ing t h a t , given the 
gravi ty of t he offence, t h e r e was a risk t h a t h e would c o m m i t o t h e r 
c r imes . 

27. O n 9 D e c e m b e r 1994 t h e app l i can t a p p e a l e d aga ins t this j u d g ­
m e n t . H e a l leged a lack of impar t i a l i t y on the p a r t of publ ic p rosecu to r 
D., who, since t he beg inn ing of the inves t iga t ion , had depr ived him of his 
f u n d a m e n t a l defence r igh ts and had viola ted the p r e s u m p t i o n of 
innocence by desc r ib ing h i m as a " h a b i t u a l of fender" a l t h o u g h he had 
never previously been convicted. T h e appl ican t also expressed his fear 
t h a t , w e r e his p re - t r i a l d e t e n t i o n to c o n t i n u e , he was likely to be t he 
t a r g e t of fu r the r misuse of a u t h o r i t y by public p rosecu to r D . and be 
subjec ted to i l l - t r e a tmen t by p r i sone r s . F u r t h e r a l leg ing the unlawfulness 
of his d e t e n t i o n , he r e q u e s t e d his re lease a n d an u r g e n t e x a m i n a t i o n of his 
appea l . W i t h r ega rd to s u b s t a n t i v e issues, he also r e q u e s t e d tha t t he 
c h a r g e aga ins t h im be a m e n d e d to a s sau l t c aus ing gr ievous bodily h a r m 
and tha t he be a c q u i t t e d . 

28. O n 16 F e b r u a r y 1995, a t a publ ic h e a r i n g before t h e O r a d e a C o u r t 
of Appea l a t t e n d e d by an officially a p p o i n t e d lawyer r e p r e s e n t i n g the 
app l i can t , the p rosecu t ion service r e q u e s t e d a n a d j o u r n m e n t in o r d e r t o 
be able to s u m m o n the app l i can t . Th i s r e q u e s t was allowed by the C o u r t of 
Appea l , which set t he d a t e of t he next h e a r i n g for 6 April 1995. 

29. O n tha t d a t e , the O r a d e a C o u r t of Appea l ra ised of its own mo t ion 
and s u b m i t t e d to t he p a r t i e s for c o m m e n t t he issue of t he lawfulness of 
t he s t eps t a k e n in t he c r imina l p roceed ings aga ins t the app l i can t , 
inc luding the p rosecu to r ' s app l ica t ion , hav ing r e g a r d to t he fact t h a t he 
h a d not been ass is ted by a lawyer while be ing in te rv iewed by the 
p rosecu t ion service and t h a t he had not been given not ice of the official 
r ecord of the e n d of t he inves t iga t ion . By a final j u d g m e n t de l ivered on 
the s a m e d a t e the C o u r t of A p p e a l al lowed the app l i can t ' s appea l a n d 
q u a s h e d the p a r t of t h e j u d g m e n t of 28 N o v e m b e r 1994 conce rn ing his 
con t i nued pre - t r i a l d e t e n t i o n for the following reasons . 
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(i) It ru led t h a t t he app l i can t ' s a r r e s t on 20 J u l y 1994 had been 
unlawful . In this connec t ion , it s t ressed t h a t t he app l ican t h a d not 
evaded c r imina l p roceed ings bu t had compl ied wi th every s u m m o n s from 
the p rosecu t ion service, and t h a t the p rosecu to r h a d in fact left him to 
wai t in vain in the corr idor . 

(ii) It fu r the r cons ide red t h a t the app l i can t ' s d e t e n t i o n af ter 19 Augus t 
1994 h a d b e e n unlawful . In th i s r e g a r d , it no ted t h a t a n a r r e s t w a r r a n t 
had b e e n issued aga ins t the app l i can t on 5 J u l y 1994, to r u n for a period 
of th i r ty days from the d a t e of his a r r e s t , a n d t h a t he h a d been 
a p p r e h e n d e d on 20 J u l y 1994. T h e cour t no ted t h a t th is per iod had 
expi red on 19 Augus t 1994 and t h a t t he m e a s u r e to m a i n t a i n the 
app l ican t in pre- t r ia l d e t e n t i o n had not s u b s e q u e n t l y b e e n pro longed in 
accordance wi th a p r o c e d u r e p resc r ibed by law. 

(iii) It also no ted t h a t the app l i can t ' s r ight to be ass is ted by a lawyer 
had been viola ted by t h e p rosecu to r respons ib le for the inves t iga t ion and 
t h a t t he p rosecu t ion service had failed to d r a w up an official record of the 
end of the inves t iga t ion , in violat ion of Art ic le 171 of t he C C P . 

Accordingly t h e C o u r t of A p p e a l o r d e r e d t he app l i can t ' s r e l ease and 
q u a s h e d all t he p rocedu ra l s teps t a k e n by the p rosecu t ion service, 
inc lud ing its appl ica t ion , and r e t u r n e d the case file to t he p rosecu t ion 
service for r e s u m p t i o n of t he inves t iga t ion . 

30. O n 7 Apri l 1995 the app l ican t was re leased . 

38. By an appl ica t ion of 16 Apri l 1997 the appl ican t was c o m m i t t e d for 
t r ia l before the Beiu§ C o u r t of First I n s t ance on a c h a r g e of assaul t 
caus ing gr ievous bodily h a r m , a n offence p roh ib i t ed u n d e r t he first 
p a r a g r a p h of Art ic le 182 of the C r i m i n a l C o d e . T h e p rosecu t ion service 
g r a n t e d t he appl ican t t he e x t e n u a t i n g c i r c u m s t a n c e provided for in 
Ar t ic le 73 , s u b - p a r a g r a p h (b) , of t h e C r i m i n a l C o d e , n a m e l y t h a t the 
offence had been c o m m i t t e d u n d e r t he inf luence of t he s t r o n g emo t ion 
which he would have expe r i enced w h e n the vict im t h r e w a brick towards 
h im. 

43 . By a decis ion of 12 D e c e m b e r 1997 the S u p r e m e C o u r t of Jus t i ce 
al lowed the app l i can t ' s r e q u e s t and re fe r red t he case to t h e Cra iova C o u r t 
of First I n s t a n c e . 

55. By a j u d g m e n t of 12 May 1999 the cour t s en t enced the appl ican t to 
262 days ' i m p r i s o n m e n t for ser ious violence c o m m i t t e d u n d e r the 
influence of emo t ion , a n offence pun i shab le u n d e r t he first p a r a g r a p h of 
Art ic le 181 of t he C r i m i n a l C o d e . 

56. O n 18 M a y and 3 J u n e 1999 respect ively t he app l ican t a n d the 
vict im a p p e a l e d aga ins t this j u d g m e n t . 
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6 1 . By a decis ion of 13 M a r c h 2000 the Dolj C o u n t y C o u r t uphe ld the 
j u d g m e n t de l ivered by the Cra iova C o u r t of First In s t ance on 12 May 1999 
(see p a r a g r a p h 55 above) . 

66. By a j u d g m e n t of 13 S e p t e m b e r 2000 the Cra iova C o u r t of Appea l 
al lowed the app l i can t ' s appea l and q u a s h e d in its e n t i r e t y the j u d g m e n t of 
12 M a r c h 1999 of t he Cra iova C o u r t of First I n s t a n c e , t o g e t h e r wi th the 
Dolj C o u n t y C o u r t ' s decis ion of 13 M a r c h 2000. T h e C o u r t of Appea l 
found tha t , b e a r i n g in mind the p rosecu t ion ' s appl ica t ion and the 
evidence in the file, t he lower cour t s had convicted the app l ican t w i thou t 
e s tab l i sh ing a causa l link be tween the app l i can t ' s ac t ions in respec t of t he 
vict im a n d t h e l a t t e r ' s in jur ies . Accordingly, it sen t the case back to the 
Cra iova C o u r t of First I n s t ance f o r a fresh e x a m i n a t i o n of t he m e r i t s . 

72. Accord ing to t he in fo rmat ion avai lable to t he C o u r t , t he case is still 
p e n d i n g before t he Cra iova C o u r t of First I n s t ance . T h e C o u r t has no 
fu r the r in fo rma t ion r e g a r d i n g any p r o c e d u r a l s t eps t a k e n since 17 May 
2 0 0 1 . 

C. T h e a c t i o n for d a m a g e s for i l l ega l d e t e n t i o n 

142. O n 18 N o v e m b e r 1999 the appl ican t i n s t i t u t ed civil p roceed ings 
aga ins t t he S t a t e , r e p r e s e n t e d by the D i r e c t o r a t e - G e n e r a l of Publ ic 
F inances , in t he T imi§ C o u n t y C o u r t . Relying on Art ic les 504 and 505 of 
t he C C P , t a k e n t o g e t h e r a n d as i n t e r p r e t e d by a decis ion of the 
C o n s t i t u t i o n a l C o u r t d a t e d 10 M a r c h 1998, a n d on Ar t ic le 5 §§ 1 t o 5 of 
t he Conven t ion , he r e q u e s t e d 2,000,000,000 R o m a n i a n lei as c o m p e n ­
sa t ion for his p re - t r ia l d e t e n t i o n from 5 J u l y 1994 to 6 Apri l 1995, which 
h a d been ru led i m p r o p e r a n d unlawful by the final decis ion of 6 Apri l 1995 
(see p a r a g r a p h 29 above) . In pa r t i cu l a r , he a s se r t ed t h a t d u r i n g the per iod 
in issue he had expe r i enced assau l t s r e su l t i ng in mul t ip le c ran ia l a n d 
costal f rac tu res . 

143. By a j u d g m e n t of 7 J u l y 2000 the cour t d i smissed the app l i can t ' s 
ac t ion on the g r o u n d t h a t it was p r e m a t u r e , in t h a t t he p roceed ings 
b r o u g h t aga ins t h im were still p e n d i n g before the na t iona l cou r t s . 

144. By a decis ion of 23 N o v e m b e r 2000 the T imi§oa ra C o u r t of Appea l 
al lowed the app l i can t ' s appea l and , q u a s h i n g the j u d g m e n t of 7 J u l y 2000, 
sent the case back to t he s a m e cour t for a new j u d g m e n t . T h e C o u r t of 
A p p e a l held t h a t t h e d a m a g e s c l a imed by t h e app l i can t w e r e r e l a t e d to 
his d e t e n t i o n , which had been ru led unlawful , and t h a t consequen t ly the 
fact t h a t t he c r imina l p roceed ings aga ins t the app l ican t were still p e n d i n g 
was i r re levan t to t he case in issue. T h e C o u r t of Appea l concluded t h a t the 



PANTEA v. ROMANIA JUDGMENT 329 

first-instance cour t h a d been wrong to d ismiss t he app l i can t ' s ac t ion on 
the g round t h a t it was p r e m a t u r e . 

145. O n a d a t e which has not been specified p roceed ings r e s u m e d 
before the Timis, C o u n t y C o u r t . At the h e a r i n g on 30 M a r c h 2001 the 
S t a t e asked the cour t to d ismiss t he app l i can t ' s ac t ion since t he l imi ta­
t ion per iod had expi red . It no ted t h a t , u n d e r t he second p a r a g r a p h of 
Art ic le 504 of t he C C P , an act ion for d a m a g e s could be b r o u g h t wi th in 
one year of the d a t e on which the final decision to acqui t or d i scon t inue 
p roceed ings was de l ivered . F u r t h e r , it cons ide red t h a t in t he p r e s e n t case 
this per iod had begun on 26 N o v e m b e r 1996, the d a t e on which the O r a d e a 
C o u r t of Appea l ' s decis ion of 6 April 1995, finding t h a t t he app l i can t ' s p re ­
tr ial d e t e n t i o n had been unlawful , had become final. It s u b m i t t e d t h a t the 
app l ican t had b r o u g h t his ac t ion on 18 N o v e m b e r 1999, a lmost t h r e e years 
af ter t he d a t e of t he decision in his favour. 

T h e appl ican t ra ised an object ion a l leg ing t h e uncons t i t u t iona l i t y of 
t he second p a r a g r a p h s of Art ic les 504 a n d 505 of t he C C P a n d asked tha t 
the case be r e fe r red to t he C o n s t i t u t i o n a l C o u r t . 

146. By an in te r locu to ry decision of 27 April 2001 the cour t re fer red 
t he case to t he C o n s t i t u t i o n a l C o u r t for a decision on the object ion ra ised 
by the app l i can t . 

147. O n 20 S e p t e m b e r 2001 the C o n s t i t u t i o n a l C o u r t al lowed the l imb 
of t he object ion conce rn ing the second p a r a g r a p h of Art ic le 504 of the 
C C P , ru l ing t h a t this provision was u n c o n s t i t u t i o n a l in so far as it l imi ted 
the cases in which the S t a t e ' s liability for m i sca r r i ages of j u s t i ce in 
c r imina l p roceed ings could be engaged . 

However , t he C o n s t i t u t i o n a l C o u r t d i smissed the p lea of un­
cons t i tu t iona l i ty wi th r e g a r d to t he second p a r a g r a p h of Art ic le 505 of 
t he C C P as follows: 

" N e i t h e r t h e c o n s t i t u t i o n a l r u l e s in force n o r t h e i n t e r n a t i o n a l t r e a t i e s t o w h i c h 

R o m a n i a is a p a r t y g u a r a n t e e t h a t t h e r e is t o be no l i m i t a t i o n on t h e r i g h t o f p e r s o n s 

w h o h a v e b e e n w r o n g e d by u n l a w f u l d e t e n t i o n t o b r i n g a n a c t i o n for t h e d a m a g e they 

h a v e s u s t a i n e d , n o r d o t h e s e r u l e s o r t r e a t i e s g u a r a n t e e a p r e s c r i b e d t i m e - l i m i t w i t h i n 

w h i c h th i s r i g h t m a y be e x e r c i s e d . ... T h e t i m e - l i m i t of o n e y e a r p r o v i d e d for in t h e 

s e c o n d p a r a g r a p h of A r t i c l e 5 0 5 of t h e C o d e of C r i m i n a l P r o c e d u r e is a r e a s o n a b l e 

p e r i o d of l i m i t a t i o n o n t h e r i g h t to b r i n g p r o c e e d i n g s a n d g u a r a n t e e s t h e i n j u r e d p a r t y 

t h e bes t poss ib le c o n d i t i o n s for b r i n g i n g a n a c t i o n t o o b t a i n full r e p a r a t i o n . " 

148. By a j u d g m e n t of 18 J a n u a r y 2002 the Timis, C o u n t y C o u r t 
d i smissed the app l i can t ' s ac t ion on the g r o u n d of l imi ta t ion . It held tha t 
in the p r e s e n t case the l imi t a t ion per iod of one year provided for in the 
second p a r a g r a p h of Art ic le 505 of t he C C P had begun on 26 N o v e m b e r 
1996, t h e d a t e on which the O r a d e a C o u r t of Appea l ' s decision finding 
t h a t t he app l i can t ' s p re - t r ia l d e t e n t i o n had been unlawful had become 
final. T h e app l i can t ' s ac t ion hav ing been b r o u g h t on 18 N o v e m b e r 1999, 
t he cour t held t h a t it was out of t i m e . 
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149. A l though this j u d g m e n t could have been appea l ed , the app l i can t 
did not use th is r e m e d y since he cons ide red t h a t , given the con t r ad i c to ry 
decisions of t he na t iona l cour t s , he h a d no prospec t of success. 
Accordingly, the j u d g m e n t of 18 J a n u a r y 2002 b e c a m e final and could no 
longer be cha l l enged by o rd ina ry appea l . 

II. RELEVANT D O M E S T I C LAW 

A. R e l e v a n t p r o v i s i o n s c o n c e r n i n g pre - t r ia l d e t e n t i o n a n d i t s 
e x t e n s i o n 

150. T h e re levan t Art ic les of the Code of C r i m i n a l P r o c e d u r e (" the 
C C P " ) provide : 

Article 136 
on the purpose and categories of interim measures 

" In c a s e s c o n c e r n i n g o f fences w h i c h a r e p u n i s h a b l e by a p r i s o n s e n t e n c e , a n d in o r d e r 
t o e n s u r e t h e p r o p e r c o n d u c t of t h e c r i m i n a l t r i a l a n d p r e v e n t t h e s u s p e c t o r a c c u s e d 
f rom e v a d i n g c r i m i n a l p r o c e e d i n g s o n e of t h e fo l lowing p r e v e n t a t i v e m e a s u r e s m a y 
be t a k e n a g a i n s t h i m or h e r : 

(c) p r e - t r i a l d e t e n t i o n . 

T h e m e a s u r e p r o v i d e d for in (c) m a y be o r d e r e d by t h e p r o s e c u t o r o r by a c o u r t . " 

Article 137 
on the form of the legal instrument by which an interim measure is adopted 

" T h e l ega l i n s t r u m e n t by w h i c h a n i n t e r i m m e a s u r e is a d o p t e d m u s t list t h e fac t s 

w h i c h g a v e r i se to t h e c h a r g e s , t h e i r l ega l b a s i s , t h e s e n t e n c e p r o v i d e d for in t h e 

l e g i s l a t i o n c o n c e r n i n g t h e of fence in q u e s t i o n a n d t h e speci f ic r e a s o n s w h i c h 

d e t e r m i n e d t h e a d o p t i o n of t h e i n t e r i m m e a s u r e . " 

Article 143 
on police custody 

" T h e a u t h o r i t y r e s p o n s i b l e for c r i m i n a l p r o c e e d i n g s m a y d e t a i n a p e r s o n in po l ice 

c u s t o d y if t h e r e is c o g e n t d i r e c t o r i n d i r e c t e v i d e n c e t h a t h e o r s h e h a s c o m m i t t e d a n 

offence p r o h i b i t e d by t h e c r i m i n a l law. 

C o g e n t e v i d e n c e e x i s t s w h e r e , in t h e c i r c u m s t a n c e s of t h e c a s e at i s s u e , t h e p e r s o n 

w h o is s u b j e c t t o c r i m i n a l p r o c e e d i n g s m a y b e s u s p e c t e d of h a v i n g c o m m i t t e d t h e 

a l l e g e d o f f e n c e s . " 
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Article 146 
on pre-trial detent ion of the defendant 

" W h e r e t h e r e q u i r e m e n t s of A r t i c l e 143 a r e m e t , a n d in o n e of t h e c a s e s p r o v i d e d for 

in A r t i c l e 148, t h e p r o s e c u t o r m a y , o f h i s o r h e r own m o t i o n o r a t t h e r e q u e s t of t h e 

p r o s e c u t i n g a u t h o r i t y , o r d e r t h a t t h e s u s p e c t be p l a c e d in p r e - t r i a l d e t e n t i o n by a 

r e a s o n e d o r d e r i n d i c a t i n g t h e lega l g r o u n d s for s u c h d e t e n t i o n , for a p e r i o d no t 

e x c e e d i n g l ive d a y s . 

Article 148 
on pre-trial detent ion of the accused 

" P r e - t r i a l d e t e n t i o n of t h e a c c u s e d m a y be o r d e r e d [by t h e p r o s e c u t o r ] w h e r e t h e 

r e q u i r e m e n t s s e t o u t in A r t i c l e 143 a r e m e t a n d if o n e of t h e fo l lowing c o n d i t i o n s is 

s a t i s f i ed : 

(h ) t h e a c c u s e d h a s c o m m i t t e d a n offence for w h i c h t h e l aw p r e s c r i b e s a p r i son 

s e n t e n c e of m o r e t h a n two y e a r s a n d his o r h e r c o n t i n u e d l ibe r ty w o u l d c o n s t i t u t e a 

t h r e a t to p u b l i c o r d e r . 

Article 149 
on the length of pre-trial detent ion of the accused 

" T h e l e n g t h of p r e - t r i a l d e t e n t i o n of t h e a c c u s e d [ o r d e r e d by t h e p r o s e c u t i o n serv ice] 

m a y not e x c e e d o n e m o n t h , e x c e p t w h e r e it is p r o l o n g e d in a c c o r d a n c e w i t h a p r o c e d u r e 

p r e s c r i b e d by l aw. ... 

Article 152 
on enforcement of the arrest warrant 

W h e r e t h e a c c u s e d ' s a r r e s t w a s o r d e r e d in his o r h e r a b s e n c e , t h e c o m m i t t a l w a r r a n t 

sha l l be t r a n s m i t t e d ... to t h e pol ice a u t h o r i t y for e n f o r c e m e n t . 

T h e pol ice a u t h o r i t y s h a l l a p p r e h e n d the p e r s o n w h o s e n a m e a p p e a r s on t h e w a r r a n t 

... a n d b r i n g h i m o r h e r b e f o r e t h e a u t h o r i t y w h i c h i s s u e d t h e w a r r a n t . 

W h e r e t h e c o m m i t t a l w a r r a n t w a s i s sued by t h e p r o s e c u t o r , t h e l a t t e r sha l l n o t e o n 

t h e w a r r a n t t h e d a t e on w h i c h t h e a c c u s e d w a s b r o u g h t b e f o r e h i m , s h a l l i n t e r v i e w h im 

o r h e r i m m e d i a t e l y a n d t h e n r u l e by r e s o l u t i o n o n w h e t h e r t h e a c c u s e d s h o u l d be p l aced 

in p r e - t r i a l d e t e n t i o n . If t h e c a s e h a s b e e n r e f e r r e d t o t h e c o u r t in t h e i n t e r i m t h e 

p r o s e c u t o r sha l l s e n d t h e a r r e s t e d p e r s o n t o t h e c o u r t . 

T h e p r e s i d e n t of t h e c o u r t sha l l h e a r t h e a c c u s e d a n d , if he o r s h e r a i s e s ob j ec t i ons 

w h i c h r e q u i r e a r a p i d s o l u t i o n , i m m e d i a t e l y se t a d a t e for a h e a r i n g . " 
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Article 155 
on extension of the pre-trial detent ion of the accused 

" W h e r e n e c e s s a r y , p r e - t r i a l d e t e n t i o n of t h e a c c u s e d m a y be e x t e n d e d if r e a s o n s a r e 
g iven . 

E x t e n s i o n of p r e - t r i a l d e t e n t i o n m a y be o r d e r e d by t h e t r i a l c o u r t .. ." 

Article 159 
on the court procedure to extend pre-trial detention 

" T h e t r i a l c o u r t sha l l be p r e s i d e d ove r by t h e p r e s i d e n t of t h e c o u r t o r a j u d g e 

a p p o i n t e d by h i m o r h e r ; t h e p r o s e c u t o r ' s p a r t i c i p a t i o n is c o m p u l s o r y . 

T h e i n v e s t i g a t i o n file sha l l be l o d g e d [a t t h e c o u r t ] by t h e p r o s e c u t o r a t l e a s t two d a y s 

p r i o r to t h e h e a r i n g a n d m a y be c o n s u l t e d by t h e l a w y e r on r e q u e s t . 

T h e a c c u s e d sha l l be b r o u g h t b e f o r e t h e c o u r t , a s s i s t e d by a l awyer . 

If t h e c o u r t g r a n t s e x t e n s i o n [of t h e d e t e n t i o n ] , s u c h e x t e n s i o n m a y n o t e x c e e d 
t h i r t y d a y s . 

T h e p r o s e c u t o r o r t h e a c c u s e d m a y a p p e a l a g a i n s t t h e i n t e r l o c u t o r y d e c i s i o n by w h i c h 

t h e c o u r t d e c i d e s o n e x t e n s i o n of t h e p r e - t r i a l d e t e n t i o n . T h e t i m e - l i m i t for a n a p p e a l 

shal l be t h r e e d a y s , s t a r t i n g f rom d e l i v e r y of t h e j u d g m e n t for t h o s e w h o a r e p r e s e n t 

a n d , for t h o s e w h o a r e not p r e s e n t , f rom t h e d a t e of no t i f i c a t i on . A n a p p e a l a g a i n s t a 

d e c i s i o n to e x t e n d p r e - t r i a l d e t e n t i o n h a s no s u s p e n s i v e e f f e c t . . . 

... T h e c o u r t m a y g r a n t f u r t h e r e x t e n s i o n s of p r e - t r i a l d e t e n t i o n , b u t n o n e of t h e s e 

m a y e x c e e d t h i r t y d a y s . " 

Article 300 
on supervision of the lawfulness of the accused person's arrest 

I n c a s e s w h e r e t h e a c c u s e d is a r r e s t e d , t h e c o u r t is o b l i g e d of i t s o w n m o t i o n a n d a t 

t h e f irs t h e a r i n g to c o n f i r m t h e l a w f u l n e s s of t h e a d o p t i o n a n d p r o l o n g a t i o n of t h e 

d e t e n t i o n m e a s u r e [ a g a i n s t t h e a c c u s e d ] . " 

B. R e l e v a n t p r o v i s i o n s a n d p r a c t i c e o n o b t a i n i n g c o m p e n s a t i o n 

in t h e e v e n t o f u n l a w f u l d e t e n t i o n 

151. T h e r e l evan t Art ic les of t he C C P s t a t e : 

Article 504 

" A n y o n e w h o h a s b e e n finally c o n v i c t e d is e n t i t l e d t o c o m p e n s a t i o n f rom t h e S t a t e for 

a n y loss o r d a m a g e s u s t a i n e d w h e r e a f t e r a r e t r i a l it is h e l d in a j u d g m e n t a g a i n s t w h i c h 

n o a p p e a l l ies t h a t he d id no t c o m m i t t h e of fence in q u e s t i o n o r t h a t t h e offence w a s not 

c o m m i t t e d . 
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A n y o n e a g a i n s t w h o m a p r e v e n t a t i v e m e a s u r e h a s b e e n t a k e n , a n d in w h o s e f avour a 
d e c i s i o n to d i s c o n t i n u e p r o c e e d i n g s o r of a c q u i t t a l h a s b e e n g iven for t h e r e a s o n s l i s ted 
in t h e p r e c e d i n g p a r a g r a p h , a l s o enjoys a r i g h t to c o m p e n s a t i o n for d a m a g e s u s t a i n e d . 

Article 505 

T h e c l a i m [for c o m p e n s a t i o n ] m u s t be l o d g e d w i t h i n o n e y e a r of t h e d a t e o f t h e final 

a c q u i t t a l o r o r d e r d i s c o n t i n u i n g t h e p r o c e e d i n g s . " 

Article 506 

" F o r t h e a w a r d i n g of c o m p e n s a t i o n , t h e p e r s o n c o n c e r n e d m a y a p p l y t o t h e c o u r t in 

h i s o r h e r p l a c e of r e s i d e n c e by i n s t i t u t i n g p r o c e e d i n g s a g a i n s t t h e S t a t e ..." 

152. I n a decis ion of 10 M a r c h 1998 t h e R o m a n i a n C o n s t i t u t i o n a l 
C o u r t , to which an object ion had been s u b m i t t e d a l leg ing t h a t t he first 
p a r a g r a p h of Art ic le 504 of t he C C P was uncons t i t u t i ona l , ru led as follows: 

" U n d e r A r t i c l e 4 8 of t h e C o n s t i t u t i o n , t h e S t a t e is l i ab l e for d a m a g e c a u s e d by-

m i s c a r r i a g e s of j u s t i c e c o m m i t t e d in c r i m i n a l p r o c e e d i n g s . It follows t h a t t h e p r inc ip l e 

of t h e S t a t e ' s l i ab i l i ty w i t h r e g a r d to p e r s o n s w h o h a v e b e e n v i c t i m s of a m i s c a r r i a g e 

of j u s t i c e in a c r i m i n a l t r i a l m u s t be a p p l i e d t o all v i c t i m s of s u c h a m i s c a r r i a g e . ... 

T h e C o u r t n o t e s t h a t t h e l e g i s l a t u r e h a s no t b r o u g h t t h e p r o v i s i o n s of A r t i c l e 504 

of t h e C o d e of C r i m i n a l P r o c e d u r e i n t o c o n f o r m i t y w i t h t h o s e of A r t i c l e 4 8 § 3 of t he 

C o n s t i t u t i o n . ... C o n s e q u e n t l y , b e a r i n g in m i n d t h a t A r t i c l e 504 of t h e C o d e o f ' C r i m i n a l 

P r o c e d u r e p r o v i d e s for on ly t w o c a s e s in w h i c h t h e S t a t e ' s r e s p o n s i b i l i t y for m i s c a r r i a g e s 

of j u s t i c e c o m m i t t e d in c r i m i n a l p r o c e e d i n g s m a y be e n g a g e d , it follows t h a t th is 

r e s t r i c t i o n is u n c o n s t i t u t i o n a l , s ince A r t i c l e 4 8 § 3 of t h e C o n s t i t u t i o n d o e s n o t a l low 

for a n y s u c h l i m i t a t i o n . " 

153. T h e re levant p a r t s of Art ic le 1000 of the Civil Code r e a d as 
follows: 

M a s t e r s a n d p r i n c i p a l s [ sha l l be l i ab le ] for d a m a g e c a u s e d by t h e i r s e r v a n t s a n d 

a g e n t s in t h e e x e r c i s e of t h e d u t i e s e n t r u s t e d to t h e m . 

T H E L A W 

II. ALLEGED V I O L A T I O N O F ARTICLE 5 § 1 O F T H E C O N V E N T I O N 

216. T h e app l i can t fu r the r c o m p l a i n e d t h a t he h a d been unlawfully 
a r r e s t e d and d e t a i n e d , w i thou t r e a sonab l e g r o u n d s for cons ide r ing it 
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necessary to p reven t his f leeing af ter having c o m m i t t e d an offence. H e 
rel ied on Art ic le 5 § 1 of t he Conven t ion , the r e l evan t p a r t s of which 
provide: 

" E v e r y o n e h a s t h e r i g h t to l i be r t y a n d s e c u r i t y o f p e r s o n . N o o n e sha l l be d e p r i v e d of 
his l i b e r t y s ave in t h e fo l lowing c a s e s a n d in a c c o r d a n c e w i t h a p r o c e d u r e p r e s c r i b e d by 
law: 

(c) t h e lawful a r r e s t o r d e t e n t i o n of a p e r s o n e f fec ted for t h e p u r p o s e of b r i n g i n g h i m 

b e f o r e t h e c o m p e t e n t l ega l a u t h o r i t y o n r e a s o n a b l e s u s p i c i o n of h a v i n g c o m m i t t e d a n 

of fence o r w h e n it is r e a s o n a b l y c o n s i d e r e d n e c e s s a r y to p r e v e n t h i s c o m m i t t i n g a n 

of fence o r f l ee ing a f t e r h a v i n g d o n e so ; 

/. The applicant's arrest without reasonable groundsfor considering it necessary 
to prevent his fleeing after having committed an offence 

218. T h e app l i can t cons idered t h a t he h a d been a r r e s t e d in t he 
absence of r e a sonab l e g r o u n d s for so doing . 

219. T h e G o v e r n m e n t accep ted t h a t t he app l i can t ' s d e t e n t i o n h a d 
no t compl ied wi th t h e r e q u i r e m e n t s of d o m e s t i c law. Refe r r ing to t he 
conclusion r e a c h e d by the O r a d e a C o u r t of Appea l in its j u d g m e n t of 
6 Apri l 1995, t he G o v e r n m e n t s t ressed tha t , in the i r opinion, t h e r e h a d 
been no r eason for t he p rosecu to r to issue an a r r e s t w a r r a n t aga ins t t he 
app l ican t since he had not in fact been evading c r imina l p roceed ings . T h e 
G o v e r n m e n t a lso no ted t h a t t he p rosecu to r , in b r e a c h of Art ic le 146 of 
the C C P , had n o w h e r e m e n t i o n e d in his o rde r t he facts which led h im to 
cons ider t h a t the app l i can t ' s con t i nued f reedom would have posed a t h r e a t 
to publ ic o rde r . 

220. T h e C o u r t no tes t h a t t he t e r m s "lawful" a n d "in accordance wi th 
a p r o c e d u r e p re sc r ibed by law" which a p p e a r in Ar t ic le 5 § 1 essent ia l ly 
refer back to na t i ona l law and s t a t e t he ob l iga t ion to conform to t he 
subs t an t ive and p rocedu ra l ru les t he reo f (see Assenov and Others v. Bulgaria, 
j u d g m e n t of 28 O c t o b e r 1998, Reports of Judgments and Decisions 1998-VIII, 
p. 3321 , § 139). A l t h o u g h it is in the first place for t he na t iona l a u t h o r i t i e s , 
no tab ly t he cour t s , to i n t e r p r e t a n d apply d o m e s t i c law, w h e r e , u n d e r 
Art ic le 5 § 1, fa i lure to comply wi th domes t i c law en ta i l s a b r e a c h of t he 
Conven t ion , the C o u r t can and should exerc ise a ce r t a in power to review 
w h e t h e r th is law has been compl ied wi th (see Douiyeb v. the Netherlands 
[ G C ] , no. 31464/96, § 45 , 4 A u g u s t 1999). 

221 . In this r espec t , the C o u r t no tes t h a t , by an o rde r of 5 J u l y 1994, 
publ ic p rosecu to r D. issued a c o m m i t t a l w a r r a n t aga ins t the appl ican t in 
appl ica t ion of Ar t ic les 146 a n d 148, s u b - p a r a g r a p h s (c), (e) a n d (h) , of t h e 
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C C P , r e fe r r ing to t he fact t h a t he h a d evaded c r imina l p roceed ings and 
t h a t his con t i nued l iber ty would be a t h r e a t to publ ic o rde r . In its 
j u d g m e n t of 6 April 1995 the O r a d e a C o u r t of Appea l found t h a t the 
app l i can t ' s d e t e n t i o n had been unlawful , on the g r o u n d s t h a t he had not 
evaded c r imina l p roceed ings bu t h a d a t t e n d e d all t he a p p o i n t m e n t s to 
which he had b e e n s u m m o n e d by the p rosecu t ion service and t h a t he had 
b e e n left to wait in vain in the corr idor . 

222. T h e C o u r t also no tes t h a t t he G o v e r n m e n t accep ted t h a t the 
app l i can t ' s d e t e n t i o n had not b e e n in compl iance wi th t he r e q u i r e m e n t s 
of d o m e s t i c law since no g r o u n d s had been pu t forward to just i fy the 
p rosecu to r ' s decision to issue an a r r e s t w a r r a n t aga ins t h im and the 
p r o s e c u t o r had failed to set ou t , in accordance wi th Art ic le 146 of the 
C C P , his r easons for bel ieving t h a t t he app l i can t ' s con t i nued l iberty 
would r e p r e s e n t a t h r e a t to publ ic o rde r . 

223 . In those c i r c u m s t a n c e s , t he C o u r t cons iders t h a t t he fa i lure to 
comply wi th t he "p rocedu re p resc r ibed by law" a t t he t i m e of the 
app l i can t ' s a r r e s t , a failure recognised by the R o m a n i a n cour t s and 
a d m i t t e d by the G o v e r n m e n t , has b e e n clear ly es tab l i shed a n d en ta i l ed a 
violat ion of Art ic le 5 § 1 (c) of t he Conven t ion . 

III. A L L E G E D V I O L A T I O N O F A R T I C L E 5 § 3 O F T H E C O N V E N T I O N 

228. T h e app l ican t also compla ined t h a t he had not been b rough t 
p r o m p t l y before a j u d g e af ter his a r r e s t . H e rel ied on Art ic le 5 § 3 of the 
Conven t ion , which provides : 

" E v e r y o n e a r r e s t e d o r d e t a i n e d in a c c o r d a n c e w i t h t h e p r o v i s i o n s of p a r a g r a p h 1 (c) 

of t h i s A r t i c l e sha l l be b r o u g h t p r o m p t l y b e f o r e a j u d g e o r o t h e r officer a u t h o r i s e d by law 

t o e x e r c i s e j u d i c i a l p o w e r ..." 

229. In the i r ini t ial observa t ions on the admiss ib i l i ty a n d m e r i t s of the 
app l ica t ion t he G o v e r n m e n t a d m i t t e d tha t the R o m a n i a n legislat ion 
appl icable a t the m a t e r i a l t i m e did not comply wi th the r e q u i r e m e n t s of 
Art ic le 5 § 3 of t he Conven t ion , given t h a t t he p rosecu to r who was 
e m p o w e r e d to issue a c o m m i t t a l w a r r a n t did not provide t he sa feguards 
r e q u i r e d by the concept of "officer" wi th in t he m e a n i n g of t he above-
m e n t i o n e d Art ic le 5 § 3. In t h e i n s t a n t case , the app l ican t h a d been 
p laced in p re - t r i a l d e t e n t i o n on the basis of an o rde r from the p rosecu to r 
d a t e d 5 J u l y 1994, for a per iod of t h i r ty days from the d a t e of his a r r e s t , 
n a m e l y 20 J u l y 1994. 

230. In the i r s u p p l e m e n t a r y observa t ions s u b m i t t e d af ter 6 M a r c h 
2001 , t he d a t e on which the decis ion on the app l ica t ion ' s admiss ibi l i ty 
was de l ivered , t he G o v e r n m e n t a r g u e d t h a t t he C o u r t could not e x a m i n e 
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in abstracto a law which, in ce r t a in cases , could lead to a violat ion of Con­
ven t ion r igh ts and , in o t h e r s , to a f inding of no violat ion. In this r espec t , 
the G o v e r n m e n t po in ted out t ha t on 21 J u l y 1994, t he day following 
t h e app l i can t ' s a r r e s t , he was b r o u g h t before a j u d g e at the Bihor 
C o u n t y C o u r t for ques t ion ing , u n d e r Art ic le 152 of the C C P . In the 
G o v e r n m e n t ' s opinion, this j u d g e was an officer who clearly provided 
the sa feguards r e q u i r e d by Art ic le 5 § 3 of the Conven t ion . Accordingly, 
t h e G o v e r n m e n t a r g u e d t h a t no b reach of this Art ic le could be held in the 
i n s t an t case . 

231 . T h e C o u r t cons iders it necessa ry to e x a m i n e first of all the 
a r g u m e n t ra ised by the G o v e r n m e n t in the i r s u p p l e m e n t a r y obser­
va t ions . In this respec t , it no te s t h a t it has on m a n y occasions held t h a t 
t he fact t h a t an a r r e s t e d pe r son had access to a judicial a u t h o r i t y is not 
sufficient to cons t i t u t e compl iance wi th t he o p e n i n g p a r t of Art ic le 5 § 3. 
Th i s provision enjoins the judicial officer before w h o m the a r r e s t e d 
pe r son a p p e a r s to review the c i r c u m s t a n c e s mi l i t a t i ng for or aga ins t 
d e t e n t i o n , to decide by re fe rence to legal c r i t e r i a w h e t h e r t h e r e a re 
r easons to just i fy d e t e n t i o n , a n d to o rde r r e l ease if t h e r e a r e no such 
reasons (see, inter alia, Assenov and Others, c i ted above, p . 3298, § 146, and 
De Jong, Baljet and Van den Brink v. the Netherlands, j u d g m e n t of 22 May 
1984, Series A no. 77, pp. 21-24, §§ 44, 47 and 51) . In o t h e r words , 
Art ic le 5 § 3 r equ i re s t he jud ic ia l officer to cons ider w h e t h e r d e t e n t i o n is 
jus t i f ied . 

232. In the i n s t an t case t h e C o u r t no tes , like the G o v e r n m e n t , t h a t the 
app l ican t was b rough t on 21 J u l y 1994 before J u d g e M.V., Section 
P re s iden t a t t he Bihor C o u n t y C o u r t , who told h im t h a t the p rosecu t ion 
service had decided t h a t he was to be c o m m i t t e d for t r ia l , in formed h im of 
t he con t en t of the app l i ca t ion aga ins t h im and q u e s t i o n e d h im abou t a 
s t a t e m e n t t h a t he had m a d e to the p rosecu t ion service. 

233. T h e C o u r t no tes t h a t t he re is n o t h i n g to sugges t t h a t the j u d g e in 
ques t i on cons ide red w h e t h e r the app l i can t ' s d e t e n t i o n was jus t i f ied. In 
fact, it a p p e a r s from the official record of t he h e a r i n g on 21 J u l y 1994 
t h a t t h e ques t ion of t he lawfulness of the app l i can t ' s d e t e n t i o n was not 
ra ised (see p a r a g r a p h 23 above in fine). 

234. T h e C o u r t the re fo re cons iders t h a t the app l i can t ' s a p p e a r a n c e 
before J u d g e M.V. on 21 J u l y 1994 was not such as to e n s u r e compl iance 
wi th Ar t ic le 5 § 3 of t he Conven t ion . Accordingly, th is a r g u m e n t by the 
G o v e r n m e n t c a n n o t be accep ted . 

235. T h e C o u r t cons iders t h a t t he app l i can t ' s compla in t u n d e r 
Art ic le 5 § 3 of t he Conven t i on ra i sed two s e p a r a t e ques t i ons in t he 
i n s t an t case : firstly, w h e t h e r the p rosecu to r who o r d e r e d t h e app l i can t ' s 
d e t e n t i o n was a n "officer" for t he pu rposes of Art ic le 5 § 3; and secondly, 
if so, w h e t h e r t he jud ic ia l review of t he app l i can t ' s d e t e n t i o n had t a k e n 
place " p r o m p t l y " wi th in t he m e a n i n g of the s a m e provision. 
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1. As to whether the public prosecutor who ordered the applicant's detention was 
an "officer" 

236. Accord ing to t he pr inciples which e m e r g e from the C o u r t ' s 
case-law, judic ia l con t ro l of in t e r fe rences by the execut ive wi th the 
individual ' s r ight to l iberty is an essent ia l f ea tu re of the g u a r a n t e e 
e m b o d i e d in Art ic le 5 § 3 (see Aksoy v. Turkey, j u d g m e n t of 18 D e c e m b e r 
1996, Reports 1996-VI, p . 2282, § 76). Before a n "officer" can be said to 
exerc ise "judicial power" wi th in the m e a n i n g of this provision, he or she 
mus t satisfy ce r t a in condi t ions providing a g u a r a n t e e to the person 
d e t a i n e d aga ins t any a r b i t r a r y or unjust i f ied dep r iva t ion of l iber ty 
(see Schiesser v. Switzerland, j u d g m e n t of 4 D e c e m b e r 1979, Ser ies A 
no. 34, pp. 13-14, § 31) . T h u s , t he "officer" m u s t be i n d e p e n d e n t of 
t h e execut ive and of the pa r t i e s (ibid.) . In this r espec t , objective 
a p p e a r a n c e s a t the t ime of t he decision on d e t e n t i o n a r e m a t e r i a l : if 
it a p p e a r s at t h a t t i m e t h a t the "officer" may l a t e r i n t e rvene in 
s u b s e q u e n t c r imina l p roceed ings on beha l f of the p r o s e c u t i n g au tho r i ty , 
his i n d e p e n d e n c e and impar t i a l i t y may be open to doub t (see Huber 
v. Switzerland, j u d g m e n t of 23 O c t o b e r 1990, Ser ies A no. 188, p . 18, § 43, 
and Brincat v. Italy, j u d g m e n t of 26 N o v e m b e r 1992, Ser ies A no. 249-A, 
P- 12, § 2 1 ) . 

237. T h e C o u r t no tes firstly t h a t in t he i n s t an t case t he p rosecu to r at 
t he Bihor C o u n t y C o u r t i n t e rvened initially at the inves t iga t ion s tage , 
e x a m i n i n g w h e t h e r it was necessa ry to c h a r g e t he app l i can t , d i r ec t ing 
t h a t c r imina l p roceed ings should be o p e n e d aga ins t h im a n d t a k i n g the 
decision to place h im in p re - t r i a l d e t e n t i o n . H e s u b s e q u e n t l y ac ted as a 
p r o s e c u t i n g au tho r i ty , formal ly cha rg ing the app l i can t a n d d r a w i n g up 
t h e i n d i c t m e n t on which the l a t t e r was c o m m i t t e d for t r ial in the Bihor 
C o u n t y C o u r t . However , he did not act as p r o s e c u t i n g counse l before this 
cour t a l t h o u g h this would have been possible , since no provision in the 
Law on the A d m i n i s t r a t i o n of J u s t i c e would have specifically forbidden 
h im from so doing. Accordingly, it is a p p r o p r i a t e to cons ider w h e t h e r , in 
t he c i r c u m s t a n c e s of t he case , he provided the g u a r a n t e e s of 
i n d e p e n d e n c e a n d impar t i a l i t y i nhe ren t in the concept of "officer" wi th in 
t h e m e a n i n g of Art ic le 5 § 3. 

238. T h e C o u r t poin ts out t h a t it has a l ready no ted in Vasilescu 
v. Romania ( j udgmen t of 22 May 1998, Reports 1998-III, pp. 1075-76, 
§§ 40-41), in t he con tex t of Art ic le 6 § 1 of the C o n v e n t i o n , t h a t since 
p rosecu to r s in R o m a n i a act as m e m b e r s of the P r o s e c u t o r - G e n e r a l ' s 
D e p a r t m e n t , s u b o r d i n a t e firstly to t he P r o s e c u t o r - G e n e r a l a n d then 
to the Min i s t e r of J u s t i c e , t hey do not satisfy the r e q u i r e m e n t of 
i n d e p e n d e n c e from t h e execu t ive . T h e C o u r t finds no r e a s o n to d e p a r t 
from this conclus ion, a lbei t u n d e r Art ic le 5 § 3 of t he C o n v e n t i o n in the 
i n s t an t case , given t h a t i n d e p e n d e n c e from the execut ive is also one of the 
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g u a r a n t e e s i n h e r e n t in t he concep t of "officer" for the pu rposes of this 
provision (see Schiesser, c i ted above, pp. 13-14, § 31). 

239. H a v i n g r e g a r d to t he foregoing, t he C o u r t conc ludes t h a t t he 
p rosecu to r who o rde red the appl ican t to be placed in p re - t r i a l d e t e n t i o n 
was not an "officer" for t he pu rposes of the th i rd p a r a g r a p h of Art ic le 5. 
Accordingly, it mus t now be d e t e r m i n e d w h e t h e r jud ic ia l review of the 
app l i can t ' s d e t e n t i o n none the l e s s took place " p r o m p t l y " wi th in t he 
m e a n i n g of the s a m e Conven t i on provision. 

2. As to compliance with the requirement of promptness imposed by Article 5 § 3 
of the Convention 

240. T h e C o u r t r e i t e r a t e s tha t Art ic le 5 § 3 of the Conven t i on r equ i r e s 
t h a t jud ic ia l review take place rapidly, t he p r o m p t n e s s in each case having 
to be assessed accord ing to its special f ea tu re s (see De Jong, Baljet and 
Van den Brink, ci ted above, pp . 24-25, §§ 51-52). However , the scope of 
flexibility in i n t e r p r e t i n g a n d apply ing the no t ion of p r o m p t n e s s is 
very l imi ted (see Brogan and Others v. the United Kingdom, j u d g m e n t of 
29 N o v e m b e r 1988, Ser ies A no. 145-B, pp . 33-34, § 62) , as p r o m p t 
jud ic ia l review of d e t e n t i o n is also an i m p o r t a n t sa feguard aga ins t ill-
t r e a t m e n t of t he individual (seeAksoy, c i ted above, p . 2282, § 76). 

241 . In the in s t an t case, t he C o u r t notes t h a t the appl ican t was placed 
in p re - t r i a l d e t e n t i o n by an o r d e r of the p rosecu to r d a t e d 5 J u l y 1994 for a 
per iod of t h i r t y days s t a r t i n g from t h e d a t e of his a r r e s t , a n d t h a t he was 
a p p r e h e n d e d a n d i m p r i s o n e d on 20 J u l y 1994. Yet it was only on 
28 N o v e m b e r 1994 t h a t the ques t ion of the m e r i t s of his d e t e n t i o n was 
e x a m i n e d by the Bihor C o u n t y C o u r t , which, it is not con te s t ed , provided 
t h e g u a r a n t e e s r equ i r ed by Art ic le 5 § 3 of the C o n v e n t i o n (see 
p a r a g r a p h 26 above) . T h e to ta l l eng th of t h e app l i can t ' s d e t e n t i o n before 
be ing b r o u g h t before a j u d g e or a n o t h e r officer wi th in t he m e a n i n g of 
Art ic le 5 § 3 was the re fo re m o r e t h a n four m o n t h s . 

242. T h e C o u r t poin ts out t h a t in Brogan and Others, c i ted above, it held 
tha t a per iod of d e t e n t i o n in police cus tody a m o u n t i n g to four days and 
six hours w i thou t jud ic ia l review fell ou ts ide the s tr ict cons t r a in t s 
p e r m i t t e d by Art ic le 5 § 3, even t hough it was des igned to p ro tec t t he 
c o m m u n i t y as a whole from t e r r o r i s m (pp. 33-34, § 62) . A fortiori, t he 
C o u r t c a n n o t t he re fo re accep t in t he in s t an t case tha t it was necessary to 
d e t a i n the appl icant for m o r e t h a n four m o n t h s before b r ing ing him 
before a j u d g e or a n o t h e r officer who satisfied t he r e q u i r e m e n t s of 
p a r a g r a p h 3 of Ar t ic le 5. 

243. T h e r e has accordingly been a violat ion of Art ic le 5 § 3 of t he 
Conven t ion . 
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F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

3. Holds t ha t t h e r e has been a violat ion of Art ic le 5 § 1 of t he Conven t ion 
on account of t h e app l i can t ' s a r r e s t , in t he absence of r easonab le 
g r o u n d s for cons ide r ing t h a t it was necessary to p reven t his fleeing 
af ter hav ing c o m m i t t e d an offence; 

5. Holds t ha t t he re has been a violat ion of Art icle 5 § 3 of t he Conven t ion ; 

D o n e in F rench , and de l ivered a t a publ ic h e a r i n g in t he H u m a n Rights 
Bui ld ing, S t r a s b o u r g , on 3 J u n e 2003. 

S. DOLLÉ 
R e g i s t r a r 

J . -P . COSTA 
Pres iden t 
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SOMMAIRE1 

Rôle joué par des agents infiltrés dans le cadre d'une procédure pénale 

Article 6 § 1 

Procès équitable - Procédure pénale - Agents infiltrés - Absence de provocation de la part de la 
police - Débats contradictoires - Condamnation fondée sur d'autres éléments de preuve 

* * 

Le requérant participa à l'importation au Portugal d'une quantité importante de 
cocaïne à partir du Brésil avec A., une personne liée au milieu des trafiquants de 
stupéfiants. Ce dernier prit contact avec C , propriétaire d'un bateau, afin 
d'organiser le transport de la drogue vers le Portugal. C. avait déjà collaboré à 
plusieurs reprises avec la police judiciaire dans des affaires de trafics de stupé­
fiants. Il persuada A. de collaborer également avec la police judiciaire, à l'insu du 
requérant. De la drogue fut transbordée au large du Brésil sur le bateau de C , 
dans lequel se trouvaient aussi A. et un agent de la police judiciaire infiltré. C. 
dirigea le bateau vers un port portugais puis A. transporta la drogue jusqu 'à une 
ferme achetée par le requérant, où la drogue fut déchargée. Après le départ de A., 
la police judiciaire, qui avait surveillé toute l'opération, arrêta le requérant et 
saisit la cocaïne. Le requérant fut accusé de trafic de stupéfiants et d'association 
de malfaiteurs mais A. et C. ne furent pas poursuivis. Le requérant fut condamné 
en première instance et en appel. A., C. et les agents de la police judiciaire ayant 
participé à l'opération comparurent à l'audience devant le tribunal, lequel se fonda 
également sur des documents saisis sur le requérant. A l'instar des juridictions a 
quo, la Cour suprême considéra que A. et C. avaient agi en tant qu'agents infiltrés 
et non en tant qu'agents provocateurs. Elle estima néanmoins que les cir­
constances particulières de l'affaire, notamment quant à l'intervention de ces 
agents infiltrés, justifiaient de ramener la peine du requérant à neuf ans 
d'emprisonnement. 

Article 6 § 1 : les activités de A. et C. ne sont pas allées au-delà de celles d'un agent 
infiltré : ils ont commencé à collaborer avec la police judiciaire à un moment où le 
requérant axait déjà pris contact avec A. afin d'organiser le transport de la cocaïne. 
Les agissements de A. et C. ont été, à partir de ce moment-là, contrôlés par la 
police judiciaire, le ministère public ayant été informé de l'opération. Enfin, les 
autorités avaient de bonnes raisons de soupçonner le requérant de vouloir orga­
niser un trafic de stupéfiants. A. et C. ne sauraient donc être qualifiés d'agents 
provocateurs. Par ailleurs, ces derniers ont participé à la procédure et ont été 

1. R é d i g é p a r le g re f fe , il n e lie p a s la C o u r . 
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entendus en audience publique par le tribunal. Le requérant a eu l'occasion de les 
interroger et de mettre en cause leur crédibilité ainsi que celle de l'agent de la 
police judiciaire qui avait également participé, en tant qu'agent infiltré, au trans­
port de la cocaïne. Enfin, le tribunal ne s'est pas fondé que sur les dépositions des 
agents infiltrés mais aussi sur celles des autres policiers ayant participé à 
l'opération ainsi que sur des documents trouvés sur le requérant : défaut mani­
feste de fondement. 
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(...) 

E N F A I T 

Le r e q u é r a n t , M. M o d e s t o Seque i r a , est un r e s so r t i s san t po r tuga i s né 

en 1947. Il est a c t u e l l e m e n t d é t e n u à l ' é t ab l i s semen t p é n i t e n t i a i r e Vale de 

J u d e u s (Po r tuga l ) . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i ls ont é té exposés p a r le r e q u é r a n t , 

p e u v e n t se r é s u m e r c o m m e suit . 

E n t r e 1989 et 1992, le r e q u é r a n t p u r g e a u n e peine de pr ison en 

E s p a g n e , p o u r trafic de s tupéf ian t s . Il r e t o u r n a au P o r t u g a l au t e r m e de 

sa pe ine mais fut mis en d é t e n t i o n provisoire , d a n s le cad re d ' u n e a u t r e 

p r o c é d u r e , en 1994. 

P e n d a n t sa d é t e n t i o n à l ' é t ab l i s semen t p é n i t e n t i a i r e de Mont i jo , il fit la 

conna i s sance de A., u n e p e r s o n n e liée, selon lui, au mil ieu des t r a f i quan t s 

de s tupéf ian t s . A. in forma le r e q u é r a n t qu ' i l é ta i t en m e s u r e de lui 

p r o c u r e r des moyens de t r a n s p o r t , n o t a m m e n t des b a t e a u x , au cas où il 

déc ide ra i t d ' o rgan i s e r u n trafic de s tupé f i an t s . 

Aprè s sa l ibé ra t ion en 1994, le r e q u é r a n t se r end i t au Brési l , en 

Co lombie et au V e n e z u e l a , pays où, d ' ap rè s lui, il avai t des affaires 

c o m m e r c i a l e s (vente d ' i m m e u b l e s et e x p o r t a t i o n de v i ande ) . 

Le r e q u é r a n t r e t o u r n a au P o r t u g a l d u r a n t l ' é té 1996. Il r ep r i t alors 

con tac t avec A., qui avai t e n t r e - t e m p s é té mis en l ibe r té . 

Les é v é n e m e n t s se sont ensu i t e dé rou lés selon les faits é tabl is dans le 

j u g e m e n t du 22 février 1998 du t r i buna l de B e n a v e n t e (voir c i -dessous) . 

En s e p t e m b r e 1996, le r e q u é r a n t d e m a n d a à A. de lui t r ouve r u n b a t e a u 

afin d ' i m p o r t e r du Brési l u n e q u a n t i t é i m p o r t a n t e de cocaïne. Le 

r e q u é r a n t et A. se r e n d i r e n t au Brésil e n t r e n o v e m b r e et d é c e m b r e 1996, 

afin de m e t t r e au point les dé ta i l s c o n c e r n a n t le t r a n s p o r t de la cocaïne . 

Pa r la su i te , A. pr i t contac t avec C , p r o p r i é t a i r e d ' un b a t e a u , afin 

d 'o rgan i se r le t r a n s p o r t de la d rogue vers le Po r tuga l . Il ressor t du 

doss ier que C. avait déjà col laboré à p lus ieurs repr i ses avec la police 

jud ic i a i r e d a n s des affaires de trafics de s tupéf ian t s . Il p e r s u a d a A. de 

co l laborer é g a l e m e n t avec la police j ud i c i a i r e , à l ' insu du r e q u é r a n t . La 

police jud ic i a i r e et le m i n i s t è r e public en furent in fo rmés . 

A. p r é s e n t a C. au r e q u é r a n t en aoû t 1997. Celui-ci versa à C. une 

s o m m e don t le m o n t a n t ne fut pas précisé p o u r la r é m u n é r a t i o n de ses 

services. 

F in aoû t , de la d r o g u e fut t r a n s b o r d é e au la rge du Brésil sur le b a t e a u 

de C , dans lequel se t r o u v a i e n t aussi A. et un a g e n t de la police jud ic ia i r e 
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infi l t ré . C. d i r igea ensu i t e le b a t e a u vers le por t po r tuga i s de F igue i r a d a 

Foz, où la d r o g u e fut d é b a r q u é e et mise d a n s un e n t r e p ô t . 

Le 29 s e p t e m b r e 1997, A. t r a n s p o r t a la d r o g u e en vo i tu re j u s q u ' à u n e 

f e rme à S a l v a t e r r a de Magos q u e le r e q u é r a n t avai t e n t r e - t e m p s a c h e t é e . 

La d r o g u e y fut d é c h a r g é e et e n t r e p o s é e . Aprè s le d é p a r t de A., la police 

j ud i c i a i r e , qu i avai t surveil lé tou te l ' opé ra t ion , a r r ê t a le r e q u é r a n t et saisit 

1 833 kg de cocaïne . 

Le r e q u é r a n t fut accusé de trafic de s tupé f i an t s et d ' assoc ia t ion de 

ma l fa i t eu r s mais A. et C. ne furent pas poursuivis . 

Pa r un j u g e m e n t du 22 d é c e m b r e 1998, le t r i buna l de Benaven t e déc la ra 

le r e q u é r a n t coupable des infractions en cause et le c o n d a m n a à une pe ine 

de dix-neuf ans d ' e m p r i s o n n e m e n t . Le t r ibuna l é tabl i t les faits de la cause 

en se fondant n o t a m m e n t su r les dépos i t ions de A. et de C. et sur les 

t é m o i g n a g e s des a g e n t s de la police jud ic ia i re ayan t par t ic ipé à l 'opéra­

t ion. T o u t e s ces pe r sonnes c o m p a r u r e n t à l ' audience . Le t r i buna l pri t 

é g a l e m e n t en c o m p t e des d o c u m e n t s saisis sur le r e q u é r a n t et où 

appa ra i s sa i en t p lus ieurs noms et n u m é r o s d e t é l éphone , ainsi q u ' u n relevé 

sur leque l figuraient p lus ieurs s o m m e s d ' a r g e n t . Q u a n t aux a l léga t ions du 

r e q u é r a n t selon lesquel les il au ra i t fait l 'objet d ' une provocat ion, le t r ibuna l 

soul igna q u e A. et C. n ' ava ien t pas agi en t a n t q u ' a g e n t s « p r o v o c a t e u r s » 

mais en t a n t q u ' a g e n t s infil trés. Selon le t r ibuna l , ils s ' é ta ien t l imités à 

r ense igne r la police jud ic ia i r e sur l 'évolution de l 'opéra t ion et n ' ava ien t 

j a m a i s inci té le r e q u é r a n t à c o m m e t t r e u n e infract ion qu i n ' a u r a i t pas eu 

lieu a u t r e m e n t . 

Le r e q u é r a n t fit appe l con t r e ce j u g e m e n t devan t la cour d ' appe l 

d 'Evora . P a r un a r r ê t du 12 ju i l l e t 2000, celle-ci re je ta le moyen d u 

r e q u é r a n t re la t i f aux a g i s s e m e n t s de A. et C. Se r é fé ran t à l ' a r rê t Teixeira 

de Castro c. Portugal ( a r r ê t du 9 j u i n 1998, Recueil des arrêts et décisions 1998-IV, 

pp . 1452 et suiv.), la cour d ' appe l soul igna q u e ces p e r s o n n e s ava ien t agi 

en t a n t q u ' a g e n t s infi l t rés - et non p rovoca t eu r s - , et e s t i m a q u e les 

moyens de p reuve en cause é t a i en t recevables . Elle a n n u l a c e p e n d a n t la 

c o n d a m n a t i o n du r e q u é r a n t p o u r le chef d 'assoc ia t ion de ma l f a i t eu r s et 

r a m e n a sa pe ine à dix ans d ' e m p r i s o n n e m e n t . 

Le r e q u é r a n t se pourvut en cassa t ion. P a r un a r r ê t du 13 d é c e m b r e 2000, 

la C o u r s u p r ê m e re je ta le moyen fondé sur les ag i s semen t s de A. et de C. 

A l ' ins tar des ju r id i c t ions a quo, elle cons idé ra que ces pe r sonnes ava ien t agi 

en t a n t q u ' a g e n t s infil trés et non en t an t q u ' a g e n t s p rovoca teurs . Elle 

e s t i m a n é a n m o i n s q u e les c i rcons tances par t i cu l iè res de l 'affaire, n o t a m ­

m e n t q u a n t à l ' in te rvent ion de ces agen t s infil trés, jus t i f ia ien t de r a m e n e r 

la pe ine du r e q u é r a n t à neuf ans d ' e m p r i s o n n e m e n t . 

Le r e q u é r a n t déposa encore une d e m a n d e d ' éc la i r c i s sement (aclaraçâo) 

de cet a r r ê t , c o n c e r n a n t la d i s t inc t ion e n t r e a g e n t s infi l trés et a g e n t s 

p rovoca teu r s . Toute fo i s , pa r u n a r r ê t du 7 février 2001 , la C o u r s u p r ê m e 

re je t a la d e m a n d e , e s t i m a n t qu ' i l n 'y avai t a u c u n e q u e s t i o n à éclaircir . 
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В. Le d r o i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

La r ép ress ion du trafic de s tupé f i an t s est rég ie pa r le décret - loi n° 15/93 

du 22 j a n v i e r 1993, modifié pa r la loi n° 45/96 du 3 s e p t e m b r e 1996. 

D a n s son ar t ic le 59, ce décret - loi d ispose q u e n ' es t pas pass ible de 

sanc t ions la condu i t e d 'un a g e n t d ' inves t iga t ion c r imine l l e , ou celle d ' un 

t iers ag i s san t sous le cont rô le de la police j ud i c i a i r e , qui , aux fins d ' u n e 

e n q u ê t e p r é l i m i n a i r e et sans révéler son i d e n t i t é , accep te l'offre ou 

p rocède au t r a n s p o r t de s tupé f i an t s ou d ' a u t r e s subs t ances psychot ropes . 

Les ac tes de ces p e r s o n n e s d é p e n d e n t de l ' au to r i sa t ion de l ' au to r i t é j ud i ­

ciaire c o m p é t e n t e , à laquel le elles doivent faire r a p p o r t . 

L 'a r t ic le 126 du code de p r o c é d u r e p é n a l e dispose que : 

« 1. S o n t n u l l e s , e t n e p e u v e n t ê t r e u t i l i s é e s , l es p r e u v e s o b t e n u e s p a r la t o r t u r e , p a r 

la c o n t r a i n t e o u , e n g é n é r a l , p a r u n e a t t e i n t e à l ' i n t é g r i t é p h y s i q u e ou m o r a l e d e s 

p e r s o n n e s . 

2 . P o r t e n t a t t e i n t e à l ' i n t é g r i t é p h y s i q u e ou m o r a l e d e s p e r s o n n e s , m ê m e si ce s 

d e r n i è r e s d o n n e n t l e u r c o n s e n t e m e n t , les p r e u v e s o b t e n u e s e n cas de : 

a ) t r o u b l e d u l ib re a r b i t r e ou d e la c a p a c i t é d e d é c i s i o n d é c o u l a n t d e m a u v a i s 

t r a i t e m e n t s , d e l é s ions c o r p o r e l l e s , d e t o u t a u t r e m o y e n , de l ' h y p n o s e ou d u r e c o u r s à 

d e s p r o c é d é s c r u e l s ou à la r u s e ; 

( . . . ) 

4 . L o r s q u e l ' e m p l o i d e s m é t h o d e s d ' o b t e n t i o n d e p r e u v e s v i sées a u p r é s e n t a r t i c l e 

c o n s t i t u e u n c r i m e , les p r e u v e s e n q u e s t i o n p e u v e n t ê t r e u t i l i s é e s d a n s le b u t exc lus i f 

d e p o u r s u i v r e l e u r s a u t e u r s . » 

L ' a r r ê t Teixeira de Castro p réc i té con t i en t u n e desc r ip t ion de l ' é ta t de la 

j u r i s p r u d e n c e et de la doc t r ine au P o r t u g a l en la m a t i è r e (p. 1460, §§ 26 

et 27 de l ' a r r ê t ) : 

« L a C o u r s u p r ê m e a c c e p t e l ' i n t e r v e n t i o n d e s « h o m m e s de c o n f i a n c e » , sous c e r t a i n e s 

c o n d i t i o n s , d a n s le c a d r e de la l u t t e c o n t r e le t r a f i c d e s t u p é f i a n t s ( a r r ê t s d u 12 j u i n 

1990, BMJn" 3 9 8 , p . 2 8 2 ; d u 14 j a n v i e r 1993 , Col. Jur. (STJ), 1993-1, p . 2 7 0 ; d u 5 m a i 

1994, Col. Jur. (STJ), 1994-11, p . 2 1 5 , (...) a in s i q u e les a r r ê t s d u 22 j u i n 1995, Col. Jur. 

(STJ), 1995-11, p . 2 3 8 ; d u 6 j u i l l e t 1995, Col. Jur. (STJ), 1995-11, p . 261 ; e t d u 2 n o v e m b r e 

1995, Col.Jur. (STJ), 1995-II I , p . 218 ) . 

L a d o c t r i n e a u P o r t u g a l , a i n s i q u e d a n s d ' a u t r e s p a y s e u r o p é e n s , o p è r e , s o u s la 

d é s i g n a t i o n g é n é r a l e d ' « h o m m e s d e c o n f i a n c e » , u n e d i s t i n c t i o n e n t r e « a g e n t i n f i l t r é » 

et « a g e n t p r o v o c a t e u r » . Le p r e m i e r es t ce lu i q u i se b o r n e à r e c u e i l l i r d e s r e n s e i g n e ­

m e n t s t a n d i s q u e le s e c o n d inc i t e u n i n d i v i d u à c o m m e t t r e u n e i n f r a c t i o n p é n a l e . A u 

P o r t u g a l , e t a u vu de l ' é t a t de la l é g i s l a t i o n a u m o m e n t d e s fa i t s , la d o c t r i n e a c c e p t a i t 

c o m m e u n m o y e n d e p r e u v e a d m i s s i b l e ce l le r e c u e i l l i e p a r 1 '«agen t i n f i l t r é » , m a i s é t a i t 

p lu s r e s t r i c t i v e e n ce q u i c o n c e r n e l ' « a g e n t p r o v o c a t e u r » (voi r n o t a m m e n t C o s t a 

A n d r a d e , Sobre as proibiçôes de prova em processo pénal, C o i m b r a , 1992, p p . 2 2 0 e t su iv . , e t 

A . G . L o u r e n ç o M a r t i n s , Droga. Prevençâo e traiamento. Combate ao trâfico, C o i m b r a , 1984, 

p p . 154 et suiv. , a i n s i q u e , p l u s r é c e m m e n t , «Droga e direito», Aequitas, Editorial Noticias, 

1994, p p . 2 7 8 et s u i v . ) . » 
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A la su i te de l ' a r rê t Teixeira de Castro, p lus ieurs a r r ê t s de la C o u r 

s u p r ê m e , ainsi q u e des décis ions de cours d ' appe l et d e t r i b u n a u x de 

p r e m i è r e i n s t ance , é n o n c è r e n t q u e les a g i s s e m e n t s d ' un agen t provo­

c a t e u r cons t i t ua i en t un moyen de p reuve i r recevable , au r e g a r d de 

l 'ar t icle 126 § 2 a) du code de p r o c é d u r e péna l e . 

G R I E F 

I n v o q u a n t l 'ar t icle 6 § 1 de la Conven t ion , le r e q u é r a n t se p la in t de ne 

pas avoir bénéficié d 'un procès équ i t ab l e , en ce qu ' i l a é té j u g é et 

c o n d a m n é à la su i t e d ' u n e provocat ion de t ie rces p e r s o n n e s ag i ssan t pour 

le c o m p t e de la police. 

E N D R O I T 

Le r e q u é r a n t se p la in t de ne pas avoir bénéficié d ' u n procès é q u i t a b l e 

en ra ison du rôle j o u é pa r deux p e r s o n n e s , ag i s san t en t a n t q u ' a g e n t s 

p rovoca teu r s , d a n s sa c o n d a m n a t i o n . Il a l lègue avoir é té ainsi inci té à 

c o m m e t t r e u n e infract ion qui n ' a u r a i t pas eu lieu sans l ' i n t e rven t ion en 

cause . 

Il invoque l 'ar t ic le 6 § 1 de la Conven t ion , qui d ispose n o t a m m e n t que : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soi t e n t e n d u e é q u i t a b l e m e n t (...) p a r u n 

t r i b u n a l (...) q u i d é c i d e r a (...) d u b i e n - f o n d é d e t o u t e a c c u s a t i o n e n m a t i è r e p é n a l e 

d i r i g é e c o n t r e e l l e . » 

La C o u r rappe l le d ' e m b l é e que la recevabi l i té des p reuves re lève au 

p r e m i e r chef des règles de dro i t i n t e r n e , et q u ' e n pr inc ipe il rev ient aux 

ju r id i c t ions na t i ona l e s d ' app réc i e r les é l é m e n t s recueil l is pa r elles. La 

t â che de la C o u r consis te à r e c h e r c h e r si la p r o c é d u r e envisagée d a n s son 

e n s e m b l e , y compr i s le m o d e de p r é s e n t a t i o n des moyens de p r euve , a 

revê tu un c a r a c t è r e équ i t ab le (voir, e n t r e a u t r e s , Van Mechelen et autres 

c. Pays-Bas, a r r ê t du 23 avril 1997Recue i l 1997-111, p . 711, § 50) . D a n s ce 

c o n t e x t e , la C o u r ne s au ra i t n o t a m m e n t se p r o n o n c e r sur le point de 

savoir si c e r t a i n s é l é m e n t s de p reuve on t é té o b t e n u s de m a n i è r e i l légale, 

ma i s doit u n i q u e m e n t r e c h e r c h e r si u n e telle « i l légali té » a pu e n t r a î n e r la 

violat ion d ' un a u t r e droi t p ro t égé par la Conven t ion (Khan c. Royaume-Uni, 

n° 35394/97 , § 34, C E D H 2000-V). 

La C o u r a déjà eu à se p r o n o n c e r à p lus ieurs r ep r i ses sur l ' in te rven t ion 

d ' a g e n t s infi l trés et p rovoca t eu r s d a n s des p r o c é d u r e s . A cet é g a r d , les 

p r inc ipes su ivan ts se d é g a g e n t de sa j u r i s p r u d e n c e . 

La Conven t ion n ' e m p ê c h e pas de s ' appuyer , au s t a d e de l ' ins t ruc t ion 

p r é p a r a t o i r e et lo rsque la n a t u r e de l ' infract ion peu t le jus t i f ie r , sur des 
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sources tel les que des i n d i c a t e u r s occul tes , mais l eur emplo i u l t é r i e u r par 

le j u g e du fond p o u r jus t i f i e r u n e c o n d a m n a t i o n soulève un p r o b l è m e 

différent (voir, mutatis mutandis, Kostovski c. Pays-Bas, a r r ê t du 20 n o v e m b r e 

1989, série A n° 166, p . 21 , § 44, et Teixeira de Castro, a r r ê t p réc i t é , 

pp . 1462-1463, § 35) . 

L ' i n t e rven t ion d ' a g e n t s infil trés doi t ê t r e c i rconscr i te et e n t o u r é e de 

g a r a n t i e s m ê m e lo r squ ' es t en cause la r ép ress ion du trafic de s t u p é ­

fiants. En effet, si l ' expans ion de la d é l i n q u a n c e o rgan i sée c o m m a n d e à 

n ' e n pas d o u t e r l ' adopt ion de m e s u r e s a p p r o p r i é e s , il n ' e n d e m e u r e pas 

moins que , d a n s u n e société d é m o c r a t i q u e , le dro i t à une b o n n e admi ­

n i s t r a t i on de la j u s t i c e occupe u n e place si e m i n e n t e (Delcourt c. Belgique, 

a r r ê t du 17 j a n v i e r 1970, sér ie A n" 11, p . 15, § 25) q u ' o n ne s au ra i t le 

sacrifier à l ' oppor tun i t é . Les ex igences g é n é r a l e s d ' équ i t é consacrées à 

l 'ar t ic le 6 s ' app l iquen t aux p r o c é d u r e s c o n c e r n a n t tous les types 

d ' infract ion c r imine l l e , de la plus s imple à la plus complexe . L ' i n t é r ê t 

publ ic ne sau ra i t jus t i f i e r l 'u t i l i sa t ion d ' é l é m e n t s recueil l is à la su i te 

d ' une provocat ion pol icière (Teixeira de Castro, a r r ê t p réc i t é , p . 1463, § 36) . 

L'affaire Lildi c. Suisse ( a r r ê t du 15 j u i n 1992, sér ie A n" 238) concerna i t 

u n officier de police a s s e r m e n t é don t la mission é ta i t connue du j u g e 

d ' i n s t r u c t i o n ; d a n s ce t t e affaire, les a u t o r i t é s suisses , in formées p a r la 

police a l l e m a n d e , ava ien t ouver t u n e e n q u ê t e p r é l i m i n a i r e . L 'ac t iv i té de 

la p e r s o n n e en ques t i on n 'ava i t pas o u t r e p a s s é celle d ' un agen t inf i l t ré . La 

C o u r cons idé ra c e p e n d a n t que les dro i t s de la défense ava ien t subi des 

l imi ta t ions incompa t ib l e s avec l 'ar t icle 6 §§ 1 et 3 d a n s la m e s u r e où 

l ' agent infil tré en q u e s t i o n n 'avai t pas é té e n t e n d u p a r les j u r id i c t ions de 

j u g e m e n t , et q u e le r e q u é r a n t n ' ava i t pas eu l 'occasion de l ' i n t e r roge r et 

de m e t t r e en d o u t e sa c rédib i l i té . 

Lor sque l 'act ivi té des agen t s en ques t i on peu t passe r pour avoir 

p rovoqué l ' infract ion, et si r ien n ' i nd ique que , sans l eu r i n t e rven t ion , 

celle-ci a u r a i t é té p e r p é t r é e , l 'act ivi té en cause o u t r e p a s s e celle d 'un 

agen t infi l tré et p e u t ê t r e qual if iée de provoca t ion . U n e telle in t e rven­

tion et son u t i l i sa t ion d a n s la p r o c é d u r e péna l e peuven t e n t a c h e r de 

m a n i è r e i r r é m é d i a b l e le c a r a c t è r e équ i t ab l e du procès (Teixeira de Castro, 

a r r ê t p réc i t é , pp. 1463-1464, §§ 38-39). 

En l 'espèce, il r essor t des faits é tabl i s pa r les j u r id i c t ions i n t e r n e s q u e 

A. et C. on t c o m m e n c é à co l laborer avec la police jud ic i a i r e à un m o m e n t 

où le r e q u é r a n t avai t déjà pris con tac t avec A. afin d ' o rgan i se r le t r a n s p o r t 

de la cocaïne vers le P o r t u g a l . Pa r a i l leurs , les a g i s s e m e n t s de A. et C. ont 

é t é , à p a r t i r de ce m o m e n t - l à , cont rô lés par la police j ud i c i a i r e , le 

m i n i s t è r e public ayan t é té informé de l 'opéra t ion . Enfin, les au to r i t é s 

ava ien t de bonnes ra i sons de soupçonne r le r e q u é r a n t de vouloir o rga­

niser un trafic de s tupéf ian t s . C e s é l é m e n t s d i s t i nguen t c l a i r e m e n t la 

p r é s e n t e espèce de l 'affaire Teixeira de Castro, et d é m o n t r e n t q u e A. et C . 

ne s a u r a i e n t ê t r e qual i f iés d ' agen t s p rovoca teu r s . C o m m e les ju r id i c t ions 
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i n t e r n e s l 'ont re levé , l eurs act ivi tés ne sont pas al lées au-de là de celles 

d ' un agen t infi l t ré , à l ' ins ta r des a g i s s e m e n t s en cause dans l 'affaire Lûdi. 

La C o u r est en o u t r e appe l ée à e x a m i n e r si l ' i n te rven t ion de A. et C . 

d a n s la p r o c é d u r e , m ê m e s'ils ont agi en t a n t q u ' a g e n t s infi l t rés et non 

p rovoca teu r s , a n é a n m o i n s por té a t t e i n t e au c a r a c t è r e équ i t ab l e du 

procès . Elle relève à cet éga rd q u e A. et C. ont pa r t i c ipé à la p r o c é d u r e et 

ont é t é e n t e n d u s en a u d i e n c e pub l ique pa r le t r i buna l de B e n a v e n t e . Le 

r e q u é r a n t a eu l 'occasion de les i n t e r r o g e r et de m e t t r e en cause leur 

crédibi l i té ainsi q u e celle de l ' agent de la police jud ic i a i r e qu i avait 

é g a l e m e n t pa r t i c ipé , en t a n t q u ' a g e n t infi l t ré , au t r a n s p o r t de la cocaïne . 

Enfin, le t r i buna l ne s 'est pas fondé u n i q u e m e n t sur les dépos i t ions des 

a g e n t s infi l t rés mais é g a l e m e n t sur celles des a u t r e s officiers de police 

jud ic i a i r e ayan t pa r t i c ipé à l ' opé ra t ion ainsi q u e sur des d o c u m e n t s 

t rouvés en possession du r e q u é r a n t . Enfin, il n 'es t pas sans i n t é r ê t de 

soul igner à cet éga rd , m ê m e si un tel é l é m e n t ne p r é s e n t e pas u n 

c a r a c t è r e décisif, q u e la C o u r s u p r ê m e a pris en cons idé ra t ion les 

a g i s s e m e n t s des agen t s infi l trés pour jus t i f i e r u n e r éduc t i on de la pe ine à 

laque l le le r e q u é r a n t avai t é té c o n d a m n é pa r les j u r id i c t ions a quo. 

C o m p t e t enu de l ' ensemble de ces é l é m e n t s , la C o u r conclut q u ' e n 

l 'espèce les droi t s de la défense on t é t é r e spec tés et q u e le procès du 

r e q u é r a n t a revê tu un c a r a c t è r e é q u i t a b l e . 

Il n 'y a donc a u c u n e violat ion de l 'ar t ic le 6 § 1 de la Conven t i on . La 

r e q u ê t e est dès lors m a n i f e s t e m e n t m a l fondée et doit ê t r e r e j e t ée , en 

app l ica t ion de l 'ar t ic le 35 § 3 de la Conven t i on . 

P a r ces motifs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Role of undercover agents in connection with criminal proceedings 

Article 6 § 1 

Fair trial - Criminal proceedings - Undercover agents - Absence of police incitement -
Adversarial proceedings - Conviction based on other evidence 

* 

Along with A., who was linked to drug-trafficking circles, the applicant took part in 
the importation into Portugal of a substantial quantity of cocaine from Brazil. A. 
made contact with C , the owner of a boat, with a view to arranging for the drugs to 
be transported to Portugal. C. had already collaborated on several occasions with 
the criminal-investigation department in drug-trafficking cases. He persuaded A. 
to collaborate with the criminal-investigation department too. The applicant was 
unaware of this. C.'s boat, on which A. and an undercover member of the criminal-
investigation department were also present, took delivery of a consignment of 
drugs from another boat off the coast of Brazil. C. sailed the boat to a Portuguese 
port, then A. transported the drugs to a farm purchased by the applicant, where 
the drugs were unloaded. After A.'s departure, the criminal-investigation depart­
ment, which had been monitoring the entire operation, arrested the applicant and 
seized the cocaine. Unlike A. and C , who were not prosecuted, the applicant was 
accused of drug trafficking and criminal association. The applicant was convicted 
at first instance and on appeal. A., C. and the members of the criminal-
investigation department who had taken part in the operation appeared before 
the court, which also based its decision on documents found in the applicant's 
possession. Like the lower courts, the Supreme Court held that A. and C. 
had acted as undercover agents and not as agents provocateurs. Nonetheless, it 
considered that the particular circumstances of the case, notably the undercover 
agents ' intervention, warranted a reduction of the applicant's sentence to 
nine years' imprisonment. 

Held 
Article 6 § 1: The activities of A. and C. had not gone beyond those of undercover 
agents: they had begun to collaborate with the criminal-investigation department 
at a point when the applicant had already contacted A. with a view to organising 
the shipment of cocaine. From that point on, the activities of A. and C. had been 
supervised by the criminal-investigation department, the prosecution service 
having been informed of the operation. Finally, the authorities had had good 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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reasons for suspecting the applicant of wishing to mount a drug-trafficking 
operation. A. and C. could not therefore be described as agents provocateurs. 
Furthermore, A. and C. had taken part in the proceedings and were examined at 
a public hearing by the court. The applicant had had an opportunity to question 
them and to cast doubt on their credibility and that of the member of the criminal-
investigation department who had also participated, as an undercover agent, in the 
cocaine shipment. Finally, the court had not based its findings exclusively on the 
undercover agents' s tatements, but also on the statements of other members of the 
criminal-investigation department who had taken part in the operation and on 
documents found in the applicant's possession: manifestly ill-founded. 
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T H E F A C T S 

T h e app l ican t , M r M o d e s t o Seque i ra , is a P o r t u g u e s e na t iona l born in 
1947. H e is c u r r e n t l y be ing held a t Vale de J u d e u s Pr ison (Po r tuga l ) . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

T h e app l i can t served a pr ison s en t ence in Spain b e t w e e n 1989 a n d 1992 
for d r u g trafficking. H e r e t u r n e d to P o r t u g a l on comple t ion of his 
s en tence bu t was p laced in p re - t r i a l d e t e n t i o n in connec t ion wi th o t h e r 
p roceed ings in 1994. 

D u r i n g his d e t e n t i o n in Mont i jo Pr i son , he m e t A., who was al legedly 
l inked to drug- t ra f f ick ing circles. A. in fo rmed the app l ican t t h a t he could 
supply h im wi th t r a n s p o r t , especial ly boa t s , should he decide to o rgan i se a 
drug- t raf f icking ope ra t ion . 

Fol lowing his r e l ea se in 1994, the app l ican t t ravel led to Brazil , 
Co lombia and V e n e z u e l a , coun t r i e s in which he c la ims to have had 
bus iness dea l ings (p rope r ty sales a n d m e a t expor t s ) . 

T h e app l i can t r e t u r n e d to P o r t u g a l in t he s u m m e r of 1996. H e t h e n 
r e s u m e d con tac t wi th A., who had b e e n re leased in the m e a n t i m e . 

Accord ing to the facts es tab l i shed by the B e n a v e n t e C r i m i n a l C o u r t in 
a j u d g m e n t of 22 F e b r u a r y 1998 (see below), s u b s e q u e n t events w e r e as 
follows. 

In S e p t e m b e r 1996 the app l ican t asked A. to find a boat so t h a t he could 
impor t a s u b s t a n t i a l q u a n t i t y of cocaine from Brazi l . T h e appl ican t and A. 
t ravel led to Brazi l b e t w e e n N o v e m b e r a n d D e c e m b e r 1996 in o r d e r to 
finalise t he de ta i l s of the cocaine s h i p m e n t . 

T h e r e a f t e r A. c o n t a c t e d C , the owner of a boat , wi th a view to 
a r r a n g i n g for the d r u g s to be t r a n s p o r t e d to P o r t u g a l . It e m e r g e s from 
the case file t h a t C. had a l r eady co l l abora ted on several occasions 
with the c r imina l - inves t iga t ion d e p a r t m e n t in drug- t raf f icking cases . 
H e p e r s u a d e d A. to co l labora te wi th t he police too. T h e app l ican t was 
u n a w a r e of this . T h e c r imina l - inves t iga t ion d e p a r t m e n t and the public 
p rosecu to r ' s office were in formed. 

A. i n t roduced C. to t he app l ican t in A u g u s t 1997. T h e l a t t e r paid C . an 
unspecif ied s u m of m o n e y as r e m u n e r a t i o n for his services. 

At t he end of Augus t C. 's boat , on which A. and an unde rcove r m e m b e r 
of t he c r imina l - inves t iga t ion d e p a r t m e n t were also p r e s e n t , took del ivery 
of a c o n s i g n m e n t of d r u g s from a n o t h e r boa t off the coast of Brazi l . C. 
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t h e n sai led t he boat to t he P o r t u g u e s e port of F igue i ra d a Foz, w h e r e t h e 
d r u g s were un loaded a n d s to red in a w a r e h o u s e . 

O n 29 S e p t e m b e r 1997 A. t r a n s p o r t e d the d r u g s by car to a fa rm in 
S a l v a t e r r a de Magos t h a t the appl ican t had p u r c h a s e d in the m e a n t i m e . 
T h e d rugs were u n l o a d e d a n d s to red in t he fa rm. After A. 's d e p a r t u r e , t he 
c r imina l - inves t iga t ion d e p a r t m e n t , which had b e e n m o n i t o r i n g t he e n t i r e 
ope ra t i on , a r r e s t e d t he appl ican t and seized 1,833 kg of cocaine . 

Un l ike A. and O , w h o were not p rosecu ted , the appl ican t was accused 
of d r u g traff icking and c r imina l associa t ion. 

In a j u d g m e n t of 22 D e c e m b e r 1998, the B e n a v e n t e C r i m i n a l C o u r t 
found the appl ican t gui l ty of t he offences and s e n t e n c e d h im to 
n i n e t e e n yea r s ' i m p r i s o n m e n t . T h e cour t e s tab l i shed the facts of t he case 
p r imar i ly on the basis of s t a t e m e n t s by A. and C. a n d the m e m b e r s of t h e 
c r imina l - inves t iga t ion d e p a r t m e n t who had t a k e n p a r t in the ope ra t i on . 
All of these wi tnesses a p p e a r e d at t he t r ia l . T h e cour t also based its 
decision on d o c u m e n t s found in t he app l i can t ' s possession, c o n t a i n i n g 
several n a m e s a n d t e l ephone n u m b e r s a n d a list of s u m s of money . W i t h 
r ega rd to t he app l i can t ' s a l lega t ions t h a t he h a d b e e n the subject of 
i n c i t e m e n t , the cour t e m p h a s i s e d tha t A. and C. had not ac ted as agents 
provocateurs but as unde rcove r a g e n t s . Accord ing to the cour t , t he i r 
act ivi t ies had b e e n confined to in forming the c r imina l - inves t iga t ion 
d e p a r t m e n t of t he ope ra t ion ' s p rogress and they had never inci ted t he 
appl ican t to c o m m i t an offence t h a t would not o therwise have b e e n 
c o m m i t t e d . 

T h e appl ican t a p p e a l e d aga ins t this j u d g m e n t to the Evora C o u r t of 
Appea l . In a j u d g m e n t of 12 J u l y 2000, t he C o u r t of Appea l re jec ted 
the app l i can t ' s submiss ion conce rn ing A.'s and C. 's conduc t . Re fe r r i ng to 
Teixeira de Castro v. Portugal ( j u d g m e n t of 9 J u n e 1998, Reports of Judgments 
and Decisions 1998-IV, pp. 1452 et seq . ) , t he C o u r t of Appea l e m p h a s i s e d 
t h a t A. a n d C. had ac ted as unde rcove r agen t s and not as agents provocateurs, 
a n d t h a t the evidence in issue was the re fo re admiss ib le . It did however 
q u a s h the app l i can t ' s convict ion on the c h a r g e of c r imina l associa t ion 
a n d r e d u c e d his s en t ence to t en y e a r s ' i m p r i s o n m e n t . 

T h e app l i can t a p p e a l e d on po in t s of law. In a j u d g m e n t of 13 D e c e m b e r 
2000, the S u p r e m e C o u r t d i smissed the submiss ion conce rn ing A.'s and 
C. 's conduc t . Like t he lower cour t s , t he S u p r e m e C o u r t held t h a t 
t hey h a d ac ted as unde rcove r agen t s and not as agents provocateurs. 
N o n e t h e l e s s , it cons ide red t h a t t he p a r t i c u l a r c i r c u m s t a n c e s of t he case , 
no tab ly t he unde rcove r a g e n t s ' i n t e rven t ion , w a r r a n t e d a r educ t ion of the 
app l i can t ' s s en t ence to nine y e a r s ' i m p r i s o n m e n t . 

T h e app l ican t t h e n r e q u e s t e d clar if icat ion (aclaragao) of this j u d g m e n t 
in respec t of t he d i s t inc t ion be tween unde rcove r ag en t s and agents 
provocateurs. However , the S u p r e m e C o u r t , in a j u d g m e n t of 7 F e b r u a r y 
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2001 , d i smissed this r e q u e s t , holding t h a t t h e r e was n o t h i n g to be 
clarified. 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

T h e p reven t ion of d r u g traff icking is governed by Legis la t ive Decree 
no. 15/93 of 22 J a n u a r y 1993, as a m e n d e d by Law no. 45/96 of 
3 S e p t e m b e r 1996. 

Art ic le 59 of this legislat ive dec ree provides t h a t a c r imina l in­
ves t iga t ion agen t or a th i rd pa r ty ac t ing u n d e r t he supervis ion of the 
c r imina l - inves t iga t ion d e p a r t m e n t who, in the course of p re l imina ry 
inqui r ies a n d wi thou t revea l ing his ident i ty , accep ts an offer for or 
t r a n s p o r t s narcot ics or o t h e r psychotropic subs t ances shall not be liable 
to p rosecu t ion in respec t of such conduc t . T h e s e p e r s o n s ' ac t ions requ i re 
a u t h o r i s a t i o n from the re levan t jud ic ia l body, to which they m u s t repor t . 

Art icle 126 of the C o d e of C r i m i n a l P r o c e d u r e s t a t e s : 

" 1 . E v i d e n c e o b t a i n e d t h r o u g h t o r t u r e , t h e u s e of force o r a n y k i n d of phys i ca l or 

p sycho log ica l d u r e s s s h a l l be inva l id a n d i n a d m i s s i b l e . 

2 . E v i d e n c e o b t a i n e d by a n y of t h e fo l lowing m e a n s sha l l be d e e m e d t o h a v e been 

o b t a i n e d by phys i ca l o r p s yc ho log i c a l d u r e s s e v e n w h e r e t h e v i c t i m h a s c o n s e n t e d 

t h e r e t o : 

(a ) i l l - t r e a t m e n t , a s s a u l t , a n y o t h e r m e t h o d , h y p n o s i s , c r u e l t y o r d e c e i t t h a t v i t i a t e s 

f ree will o r f r e e d o m of c h o i c e ; 

4 . W h e r e e v i d e n c e is o b t a i n e d by m e a n s t h a t c o n s t i t u t e a s e r i o u s c r i m i n a l offence 

u n d e r t h i s A r t i c l e , it m a y be u s e d on ly for t h e p u r p o s e of p r o s e c u t i n g t h o s e r e s p o n s i b l e 

for o b t a i n i n g it in t h a t w a y . " 

Teixeira de Castro, c i ted above, con ta ins the following descr ip t ion of 
t h e c u r r e n t P o r t u g u e s e case- law and legal theory in th i s m a t t e r (p. 1460, 
§§ 26-27): 

"Sub jec t t o c e r t a i n c o n d i t i o n s , t h e S u p r e m e C o u r t a c c e p t s t h e u s e of ' i n f i l t r a t o r s ' in 

t h e fight a g a i n s t d r u g t r a f f i c k i n g ( j u d g m e n t s of 12 J u n e 1990, BMJ n o . 39H, p . 282; 

14 J a n u a r y 1993, Col.Jur. (STJ), 1993-1, p . 270 ; 5 M a y 1994, Col. Jur. (STJ), 1994-11, 

p . 215 ...; ... 22 J u n e 1995 , Col.Jur. (STJ), 1995-11, p . 2 3 8 ; 6 J u l y 1995, Col.Jur. (STJ), 

1995-11, p . 2 6 1 ; a n d 2 N o v e m b e r 1995 , Col.Jur. ( S 7 J ) , 1 9 9 5 - I I I , p . 2 1 8 ) . 

Lega l w r i t e r s in P o r t u g a l ( a n d in o t h e r E u r o p e a n c o u n t r i e s ) d r a w a d i s t i n c t i o n , u n d e r 

t h e g e n e r i c t e r m o f ' i n f i l t r a t o r s ' , b e t w e e n a n ' u n d e r c o v e r a g e n t ' a n d a n 'agent provocateur. 

T h e f o r m e r is s o m e o n e w h o c o n f i n e s h i m s e l f to g a t h e r i n g i n f o r m a t i o n , w h e r e a s t he 

l a t t e r is s o m e o n e w h o a c t u a l l y i n c i t e s p e o p l e t o c o m m i t a c r i m i n a l o f fence . In P o r t u g a l , 

u n d e r t h e law in force at t h e m a t e r i a l t i m e , l ega l e x p e r t s r e g a r d e d e v i d e n c e o b t a i n e d by 

' u n d e r c o v e r a g e n t s ' a s a d m i s s i b l e , b u t w e r e m o r e r e s e r v e d a b o u t e v i d e n c e o b t a i n e d by 

'agentsprovocateurs' ( s e e , for e x a m p l e , C o s t a A n d r a d e , Sobre asproibi{6es deprova em processo 

penal, C o i m b r a , 1992, p p . 2 2 0 et s eq . , a n d A . G . L o u r e n c o M a r t i n s , Droga. Prevencao e 
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tralamento. Combate ao tròfico, C o i m b r a , 1984, p p . 154 et s cq . , a n d , m o r e r e c e n t l y , 'Droga e 

diretto', Aequitas, Editorial Noticias, 1994, p p . 2 7 8 et s e q . ) . " 

Following Teixeira de Castro, several j u d g m e n t s by the S u p r e m e C o u r t 

a n d decisions by cour t s of a p p e a l a n d cour t s of first ins tance es tab l i shed 

t h a t evidence ob t a ined t h r o u g h the ac t ions of an agent provocateur was 

inadmiss ib le u n d e r Art ic le 126 § 2 (a) of t he Code of C r i m i n a l 

P r o c e d u r e . 

C O M P L A I N T 

Relying on Art ic le 6 § 1 of the Conven t ion , the appl ican t compla ined 

t h a t he had not received a fair t r ia l in t h a t he had been t r i ed and 

convicted following i n c i t e m e n t by th i rd pa r t i e s ac t ing on beha l f of the 

police. 

T H E L A W 

T h e app l ican t c o m p l a i n e d t h a t he had not received a fair t r ia l on 

account of the role played in his convict ion by two persons ac t ing as agents 

provocateurs. H e al leged t h a t he had b e e n inci ted to c o m m i t an offence 

which would not have occur red wi thou t the i r i n t e rven t ion . 

H e rel ied on Art ic le 6 § 1 of t he C o n v e n t i o n , which provides , inter alia: 

" In t h e d e t e r m i n a t i o n of.. . a n y c r i m i n a l c h a r g e a g a i n s t h i m , e v e r y o n e is e n t i t l e d to a 

fa i r ... h e a r i n g ... by [a) ... t r i b u n a l . . ." 

At t he ou t se t , the C o u r t r e i t e r a t e s t h a t the admiss ibi l i ty of evidence is 

p r imar i ly a m a t t e r for r egu l a t i on by na t iona l law and as a g e n e r a l ru le it is 

for the na t iona l cour t s to assess the evidence before t h e m . T h e C o u r t ' s 

task is to a sce r t a in w h e t h e r t he p roceed ings as a whole , inc lud ing the 

way in which evidence was t a k e n , were fair (see, a m o n g o t h e r a u t h o r i t i e s , 

Van Mechelen and Others v. the Netherlands, j u d g m e n t of 23 Apri l 1997, Reports 

1997-III, p . 711, § 50) . In this con t ex t , it is not for the C o u r t to d e t e r m i n e 

w h e t h e r ce r t a in i t e m s of evidence were ob t a ined unlawfully, bu t only to 

e x a m i n e w h e t h e r t he "un lawfu lnes s" in ques t i on re su l t ed in t he 

i n f r ingemen t of a n o t h e r r ight p r o t e c t e d by the Conven t i on (see Khan 

v. the United Kingdom, no. 35394/97, § 34, E C H R 2000-V). 

T h e C o u r t has a l ready been r e q u i r e d on several occasions to ru le on the 

involvement of unde rcove r a g e n t s a n d agents provocateurs in p roceed ings . In 

this respec t , t he following pr inciples have b e e n es tab l i shed in its case-law. 

T h e Conven t i on does not p r ec lude re l i ance , a t t he inves t iga t ion s t age 

of c r imina l p roceed ings and w h e r e t he n a t u r e of the offence so w a r r a n t s , 
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on sources such as a n o n y m o u s i n f o r m a n t s . However , t he s u b s e q u e n t use 
of the i r s t a t e m e n t s by t he cour t of t r ia l to found a convict ion is a different 
m a t t e r (see, mutatis mutandis, Kostovski v. the Netherlands, j u d g m e n t of 
20 N o v e m b e r 1989, Ser ies A no . 166, p . 2 1 , § 44 , a n d Teixeira de Castro, 
ci ted above, pp . 1462-63, § 35) . 

T h e use of unde rcove r a g e n t s mus t be r e s t r i c t ed and sa feguards put in 
place even in cases conce rn ing the fight aga ins t d r u g traff icking. A l t h o u g h 
the rise in o rgan i sed c r ime u n d o u b t e d l y r equ i r e s t h a t a p p r o p r i a t e 
m e a s u r e s be t a k e n , t he r igh t to a fair a d m i n i s t r a t i o n of j u s t i ce never­
the less holds such a p r o m i n e n t place in a d e m o c r a t i c society (see Delcourt 
v. Belgium, j u d g m e n t of 1 7 J a n u a r y 1970, Ser ies A no. 11, p . 15, § 25) tha t it 
c anno t be sacrificed for t he sake of exped i ence . T h e g e n e r a l r e q u i r e m e n t s 
of fa i rness e m b o d i e d in Art ic le 6 apply to p roceed ings conce rn ing all types 
of c r imina l offence, from the most s t r a igh t fo rward to t he mos t complex . 
T h e public i n t e r e s t c a n n o t just i fy t he use of evidence o b t a i n e d as a resul t 
of police i n c i t e m e n t (see Teixeira de Castro, c i ted above, p . 1463, § 36) . 

Liidi v. Switzerland ( j udgmen t of 15 J u n e 1992, Ser ies A no. 238) 
conce rned a sworn police officer whose invo lvement was known to the 
inves t iga t ing j u d g e ; in tha t case t he Swiss a u t h o r i t i e s , ac t ing on 
in fo rma t ion from the G e r m a n police, h a d o p e n e d a p r e l im ina ry 
inves t iga t ion . T h e act ivi t ies of the police officer in ques t ion had not 
exceeded those of an unde rcove r a g e n t . However , t he C o u r t found tha t 
t h e r ight to a fair h e a r i n g had been subject to l imi ta t ions t h a t were 
i ncompa t ib l e wi th Art ic le 6 §§ 1 a n d 3, in t h a t the police officer in 
q u e s t i o n had not b e e n h e a r d by the t r ia l cou r t s a n d the app l i can t had 
not had a n o p p o r t u n i t y to ques t i on h im and to cast d o u b t on his 
credibil i ty. 

W h e r e t he act ivi ty of the a g e n t s in ques t ion a p p e a r s to have ins t iga ted 
t he offence a n d t h e r e is n o t h i n g to sugges t t h a t it would have been 
c o m m i t t e d w i thou t the i r i n t e rven t ion , it goes beyond t h a t of an unde r ­
cover a g e n t and m a y be descr ibed as i n c i t e m e n t . Such i n t e r v e n t i o n and 
its use in c r imina l p roceed ings may resu l t in t he fairness of t he tr ial 
be ing i r r emed iab ly u n d e r m i n e d (see Teixeira de Castro, c i ted above, 
pp . 1463-64, §§ 38-39). 

In the p r e s e n t case , it has b e e n es tab l i shed by the d o m e s t i c cour t s tha t 
A. and C. b e g a n to co l labora te wi th t he c r imina l - inves t iga t ion d e p a r t m e n t 
a t a point w h e n the app l ican t had a l r eady con t ac t ed A. wi th a view to 
o rgan i s ing t he s h i p m e n t of cocaine to P o r t u g a l . F u r t h e r m o r e , from tha t 
point on, t he act ivi t ies of A. a n d C. were supervised by the c r imina l -
inves t iga t ion d e p a r t m e n t , the p rosecu t ion service hav ing been informed 
of t he o p e r a t i o n . Finally, t he a u t h o r i t i e s h a d good r easons for suspec t ing 
t he app l ican t of wishing to m o u n t a drug- t ra f f ick ing ope ra t i on . These 
factors es tab l i sh a c lear d i s t inc t ion be tween the p re sen t case and 
Teixeira de Castro, a n d show t h a t A. and C. c a n n o t be descr ibed as agents 
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provocateurs. As the d o m e s t i c cour t s po in ted out , as in Liidi, t he i r act ivi t ies 
did not exceed those of unde rcove r a g e n t s . 

T h e C o u r t is also r equ i r ed to cons ider w h e t h e r t he involvement of A. 
a n d C . in the ope ra t i on , even if t hey were a c t i n g as unde rcove r a g e n t s 
r a t h e r t h a n agents provocateurs, neve r the le s s u n d e r m i n e d the fairness of 
t he t r ia l . In this respec t , it notes tha t A. and C . took pa r t in the 
p roceed ings a n d were e x a m i n e d a t a h e a r i n g in publ ic by the B e n a v e n t e 
C r i m i n a l C o u r t . T h e app l ican t had an o p p o r t u n i t y to ques t ion t h e m and 
to cas t d o u b t on the i r credibi l i ty a n d t h a t of t he m e m b e r of t he c r imina l -
inves t iga t ion d e p a r t m e n t w h o had also pa r t i c i pa t ed , as an unde rcove r 
a g e n t , in the cocaine s h i p m e n t . Finally, t he cour t had not based its 
f indings exclusively on the unde rcove r a g e n t s ' s t a t e m e n t s , bu t also on 
the s t a t e m e n t s of o the r m e m b e r s of t he c r imina l - inves t iga t ion d e p a r t ­
m e n t who had t a k e n p a r t in t he o p e r a t i o n and on d o c u m e n t s found in 
t he app l i can t ' s possession. Finally, it is not wi thou t re levance to no te 
t h a t , while not a decisive factor , the S u p r e m e C o u r t took the unde rcove r 
a g e n t s ' ac t ions in to cons ide ra t ion in dec id ing to r educe the s en t ence t h a t 
had been imposed on the appl ican t by the lower cou r t s . 

T a k i n g all of these e l e m e n t s in to accoun t , t he C o u r t finds t h a t the 
app l ican t was able to exercise his r ight to d u e process a n d tha t his t r ia l 
was fair. 

Accordingly, t h e r e has been no violat ion of Art ic le 6 § 1 of the 
Conven t ion . T h e app l ica t ion is consequen t ly mani fes t ly il l-founded and 
m u s t be re jec ted p u r s u a n t to Art ic le 35 § 3 of the Conven t ion . 

For these r easons , the C o u r t u n a n i m o u s l y 

Declares t he appl ica t ion inadmiss ib le . 
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SUMMARY1 

Refusal of application to broadcast murder trial live on radio 

Article 10 

Freedom to impart information - Refusal of application to broadcast murder trial live on radio -
Rights or reputation of others - Authority and impartiality of judiciary - Necessary in a 
democratic society - Potential effect of live broadcasting on characteristics of a trial and 
conduct of participants - Margin of appreciation - Relevant and sufficient reasons -
Proportionality - Public trial - Arrangements for press to follow trial on equal basis 

* 
* * 

The applicant company, a radio station, applied for leave to broadcast a major 
murder trial in 2001. The trial court refused leave and the applicant company's 
appeal was dismissed by the High Court, which held that the substance of the 
trial court's decision was not open to appeal. It nonetheless expressed the view 
that the refusal was not incompatible with the Convention. The applicant 
company's appeal to the Supreme Court was dismissed by the Appeals Leave 
Committee, which considered that the prohibition on broadcasting criminal 
proceedings did not infringe Article 10. The trial went ahead in open court. In 
view of the public and media interest, members of the press were accommodated 
nearby with live audio and video transmission from the courtroom. 

Held 
Article 10: The Court proceeded on the assumption that the impugned restriction 
on radio transmission entailed an interference with the applicant's right to 
freedom of expression. The interference was prescribed by law and pursued the 
legitimate aims of protecting the reputation or rights of others and maintaining 
the authority and impartiality of the judiciary. As to the necessity of the 
interference, there appeared to be no common ground among the Contracting 
States as to whether live transmission was regarded as a vital means for the press 
to impart information about court proceedings. Depending on the circumstances, 
live broadcasting of a trial might alter its characteristics, generate additional 
pressure on the participants and even unduly influence the manner in which they 
behaved and hence prejudice the fair administration of justice. The national 
authorities were better placed to assess this. Having regard to their wide margin 
of appreciation, the presumption at national level against live transmission did not 
in itself raise an issue of failure to comply with Article 10. Furthermore, the 
manner in which the national law was applied was supported by relevant and 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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sufficient reasons and could reasonably be considered proportionate to the 
legitimate aims pursued. The trial was held in open court, allowing members of 
the public to attend and arrangements were made for the media to follow the 
trial on a non-discriminatory basis: manifestly ill-founded. 

Case-law cited by the Court 

Boyle and Rice v. the United Kingdom, judgment of27April 1988, Series A no. 131 
S. and Others v. the United Kingdom, no. 13135/87, Commission decision of 4 July 1988, 
Decisions and Reports 56 
Callaghan and Others v. the United Kingdom, no. 14739/89, Commission decision of 
9 May 1989, Decisions and Reports 60 
Autronic AG v. Switzerland, judgment of 22 May 1990, Series A no. 178 
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T H E F A C T S 

T h e app l ican t c o m p a n y , P4 Rad io He le Norge ASA ("P4") , is a radio 
b r o a d c a s t i n g c o m p a n y es tab l i shed in Norway. It was r e p r e s e n t e d before 
t he C o u r t by M r K. Eggen , a lawyer p r ac t i s i ng in Os lo . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the app l ican t company , m a y be 
s u m m a r i s e d as follows. 

O n 5 M a r c h 2001 P 4 appl ied for leave to b roadcas t , in whole or in p a r t , 
t he m a i n h e a r i n g (hovedforhandling) in a major c r imina l t r ial conce rn ing 
cha rges aga ins t four persons of t r ip le m u r d e r , the so-called " O r d e r u d 
case" , s chedu led to o p e n before t h e Nes Dis t r ic t C o u r t (herredsrett) on 
18 Apri l 2001 . Accord ing to t he appl ican t company , this was probably the 
mos t spec t acu l a r t r ia l in N o r w e g i a n his tory, a t t r a c t i n g u n p r e c e d e n t e d 
m e d i a a t t e n t i o n . T h e case involved a son and his wife, t he wife's half-
s is ter a n d a friend of t he half-sister , who were c h a r g e d wi th the 
pa r t i cu la r ly b r u t a l m u r d e r of the son 's p a r e n t s and s is ter . 

T h e dis t r ic t cour t j u d g e (sorenskriveren), who received the appl ica t ion on 
26 M a r c h 2001 , repl ied by fax: 

" A P P L I C A T I O N F O R L E A V E T O B R O A D C A S T 

T h e O r d e r u d c a s e 

H e r e b y r e j e c t e d 

N o b o d y is g r a n t e d such p e r m i s s i o n " 

Th i s decis ion was t a k e n u n d e r sec t ion 131A (in the version appl icable at 
the m a t e r i a l t i m e ) of the A d m i n i s t r a t i o n of C o u r t s Act 1915 (domstolloven). 

P 4 a p p e a l e d aga ins t t he decis ion to t he E ids iva t ing H igh C o u r t 
(lagmannsrett), a sk ing it to q u a s h the Dis t r ic t C o u r t ' s refusal to g r an t 
leave to b roadcas t and to m a k e a new decision. T h e app l i can t c o m p a n y 
m a i n t a i n e d t h a t t h e r e was no jus t i f i ca t ion for refus ing to g r a n t leave to 
b roadcas t the lawyers ' o p e n i n g a n d closing s t a t e m e n t s and the delivery 
of t he verdic t . 

O n 4 Apri l 2001 the H igh C o u r t d i smissed (avviste) t he appea l . In so far 
as the p r o c e d u r e was conce rned , it found no e r r o r which w a r r a n t e d s e t t i ng 
aside the refusal . R e g a r d i n g the s u b s t a n c e of the decis ion, it held t h a t this 
was a m a t t e r which by its very n a t u r e was u n a p p e a l a b l e (uangripelig). T h e 
H i g h C o u r t a d d e d obiter t h a t , n o t w i t h s t a n d i n g this l im i t a t i on on its own 
ju r i sd ic t ion , it did not find tha t t he refusal in issue conflicted wi th the 
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C o n v e n t i o n provisions r e l a t i n g e i t he r to t he publ ic c h a r a c t e r of jud ic ia l 
p roceed ings or to f reedom of express ion . 

O n 23 Apri l 2001 the Appea l s Leave C o m m i t t e e of t he S u p r e m e C o u r t 
u n a n i m o u s l y d i smissed an appea l by P4 aga ins t the H igh C o u r t ' s decision. 
T h e C o m m i t t e e ' s r e a s o n i n g m a y be s u m m a r i s e d as follows. 

T h e C o m m i t t e e no t ed t h a t sec t ion 131 of t h e A d m i n i s t r a t i o n of C o u r t ' s 
Act 1915 ( inco rpo ra t ing sec t ion 131A by v i r tue of an a m e n d m e n t in 1999 
which had not yet come in to force) did not express ly provide for a r ight to 
a p p e a l aga ins t a refusal to g r a n t leave to b roadcas t (unl ike sec t ions 129 
a n d 130 conce rn ing respect ively a p roh ib i t ion on r e p o r t i n g judic ia l 
p roceed ings (referatforbud) and the publ ica t ion of jud ic ia l decis ions) . Th i s 
sugges t ed t h a t sect ion 131 decis ions were not i n t e n d e d to be open to 
appea l . However , the C o m m i t t e e did not find it necessary to cons ider the 
app l ican t company ' s a r g u m e n t tha t a r ight of appea l would follow from 
Art ic le 377 of the Code of C r i m i n a l P r o c e d u r e (straffeprosessloven), since 
such a r igh t could in a n y event ar ise from a claim t h a t a Conven t ion 
r ight had been viola ted . In th is connec t ion , t he C o m m i t t e e m e n t i o n e d 
the provisions of t he H u m a n Rights Act on the p r e c e d e n c e of in te r ­
na t iona l h u m a n r igh t s conven t ions over d o m e s t i c law a n d Art ic le 13 of 
the Conven t i on on the r ight to a n effective r e m e d y for " a r g u a b l e c l a i m s " 
of violat ion. T h e C o m m i t t e e re fer red to a decision of t he C o m m i s s i o n 
{Atkinson and Others v. the United Kingdom, no. 13366/87, 3 D e c e m b e r 1990, 
Decis ions and R e p o r t s (DR) 67) conce rn ing c o m p l a i n t s by two j o u r n a l i s t s 
u n d e r Ar t ic les 10 a n d 13 of the Conven t i on abou t jud ic ia l o rde r s p ro ­
h ib i t ing r epo r t i ng and providing for a case to be h e a r d in c a m e r a , which 
were re jec ted as mani fes t ly i l l-founded. T h e C o m m i s s i o n cons idered t h a t 
t he in t e r f e rence was jus t i f ied for the pu rpose s of Art ic le 10 § 2 and t h a t , 
absen t a n a r g u a b l e c la im of violat ion, Art ic le 13 did not apply. T h e 
C o m m i t t e e f u r t h e r observed t h a t t he " a r g u a b l e c l a i m " c r i t e r ion h a d 
been cri t icised in legal t heo ry and po in ted out t h a t t he condi t ion for 
lodging a n appea l u n d e r Norweg ian p rocedura l law was t h a t t he 
a p p e l l a n t ' s c la im of viola t ion did not a p p e a r en t i re ly un founded . 

As r e g a r d s t he cha l l enged decis ion, the C o m m i t t e e , no t ing t h a t t he 
H igh C o u r t had d i smissed the appea l on ju r i sd ic t iona l g r o u n d s , c i ted its 
findings on the m e r i t s a n d u p h e l d those findings. As r e g a r d s the m e r i t s , 
t he C o m m i t t e e observed: 

" T h e C o m m i t t e e a g r e e s w i t h t h e f ind ings of t h e H i g h C o u r t a n d p o i n t s o u t t h a t t h e 

p r i n c i p l e o f p u b l i c i t y in A r t i c l e 6 § 1 is d e s i g n e d t o e n s u r e d e m o c r a t i c c o n t r o l o f t h e 

c o u r t s , not t h e r i g h t of t h e p u b l i c t o r e c e i v e i n f o r m a t i o n , a n d t h a t t h i s p r i n c i p l e is 

p r e s e r v e d by t h e p r o v i s i o n s on p u b l i c h e a r i n g s a n d t h e f r e e d o m to r e p o r t c o n t a i n e d in 

... t h e A d m i n i s t r a t i o n of C o u r t s Ac t . T h e C o m m i t t e e c a n n o t s e e t h a t t h e p r o h i b i t i o n in 

s e c t i o n 131A, first p a r a g r a p h , o f t h e Ac t o n , inter alia, r e c o r d i n g t h e p r o c e e d i n g s in a 

c r i m i n a l c a s e for t h e p u r p o s e s of r a d i o t r a n s m i s s i o n i n f r i n g e s t h e r i g h t to r ece ive a n d 

i m p a r t i n f o r m a t i o n u n d e r A r t i c l e 10 of t h e C o n v e n t i o n . It o b s e r v e s t h a t t h e m e d i a a r e 
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no t e x c l u d e d f rom, n o r u n d e r a d u t y of s i l e n c e a b o u t , t h e p r o c e e d i n g s . T h e C o m m i t t e e 

f inds n o s u p p o r t in t h e C o u r t ' s o r t h e C o m m i s s i o n ' s c a s e - l a w for i n t e r p r e t i n g t h e r i g h t 

to f r e e d o m of e x p r e s s i o n to m e a n t h a t t h e r e is a r i g h t t o r e c o r d c r i m i n a l p r o c e e d i n g s 

w i t h a v iew to r a d i o o r t e l ev i s ion b r o a d c a s t i n g . F ina l ly , it s h o u l d be n o t e d t h a t u n d e r t h e 

s e c o n d p a r a g r a p h of s e c t i o n 131A a d e r o g a t i o n f rom t h e p r o h i b i t i o n in t h e first 

p a r a g r a p h m a y be m a d e d u r i n g t h e m a i n h e a r i n g w h e r e t h e r e a r e s p e c i a l r e a s o n s for 

so d o i n g a n d a f t e r t h e v iews of t h e p a r t i e s h a v e b e e n h e a r d . " 

In the m e a n t i m e , on 18 April 2001, the tr ial o p e n e d before t he Dist r ic t 
C o u r t . It was held in public. Because of the cons ide rab le m e d i a in t e re s t in 
the case and since t he h e a r i n g room was too smal l to host bo th the 
o rd ina ry public and m e d i a r e p r e s e n t a t i v e s , special a r r a n g e m e n t s were 
m a d e enab l ing the press to follow the tr ial at a p res s c e n t r e set up in a 
spor t s hal l , to which sound a n d p i c tu re s w e r e t r a n s m i t t e d live a n d 
displayed on a television sc reen . 

B. R e l e v a n t d o m e s t i c law 

Sect ion 131A, as in force at the m a t e r i a l t i m e , of t he A d m i n i s t r a t i o n of 
C o u r t s Act 1915 (domstolloven) provided: 

" D u r i n g o r a l p r o c e e d i n g s in a c r i m i n a l c a s e , p h o t o g r a p h i n g , f i l m i n g a n d r a d i o o r 

t e l e v i s i o n r e c o r d i n g s a r e p r o h i b i t e d . I t is a l s o p r o h i b i t e d t o t a k e p h o t o g r a p h s o r m a k e 

r e c o r d i n g s of t h e a c c u s e d o r c o n v i c t e d p e r s o n on his o r h e r w a y to , o r f r o m , t h e h e a r i n g 

o r w h e n he o r s h e is i n s ide t h e b u i l d i n g in w h i c h t h e h e a r i n g is t a k i n g p l a c e , w i t h o u t his 

o r h e r c o n s e n t . 

I f t h e r e a r c s p e c i a l r e a s o n s for d o i n g so , t h e c o u r t m a y in t h e c o u r s e of t h e 

p r o c e e d i n g s p e r m i t a n e x e m p t i o n f rom t h e [ above] p r o h i b i t i o n if it c a n be a s s u m e d 

t h a t it w o u l d no t u n d u l y affect t h e h e a r i n g of t h e c a s e a n d n o o t h e r r e a s o n s m i l i t a t e 

conc lus ive ly a g a i n s t d o i n g so. Be fo re l e a v e is g i v e n , t h e p a r t i e s s h o u l d h a v e a n 

o p p o r t u n i t y t o e x p r e s s t h e i r v i e w s . " 

Ar t ic le 377 of the Code of C r i m i n a l P r o c e d u r e (straffeprosessloven) r eads : 

"An i n t e r l o c u t o r y a p p e a l m a y be b r o u g h t a g a i n s t a c o u r t o r d e r o r d e c i s i o n by any 

p e r s o n w h o is a f f e c t e d t h e r e b y u n l e s s it m a y fo rm t h e s u b j e c t of a s u b s t a n t i v e a p p e a l 

o r g ives t h a t p e r s o n g r o u n d s for a s u b s t a n t i v e a p p e a l o r is by r e a s o n of i t s n a t u r e o r a 

speci f ic s t a t u t o r y p rov i s ion i n c a p a b l e of b e i n g c h a l l e n g e d . " 

COMPLAINTS 

T h e app l ican t company , P4 , compla ined tha t t he Dis t r ic t C o u r t ' s 
refusal to g r a n t its app l ica t ion for leave to b roadcas t d i rect ly from the 
c o u r t r o o m viola ted Ar t ic le 10 of the Conven t i on . P4 fu r the r al leged a 
b r e a c h of Ar t ic le 13 on accoun t of t he absence of a n effective r e m e d y 
u n d e r d o m e s t i c law aga ins t this refusal . 
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T H E L A W 

1. T h e app l i can t c o m p a n y a l leged a violat ion of Art ic le 10 of t he 
Conven t ion , which r eads : 

" 1 . E v e r y o n e h a s t h e r i g h t t o f r e e d o m of e x p r e s s i o n . T h i s r i g h t sha l l i n c l u d e f r e e d o m 
to ho ld o p i n i o n s a n d t o r ece ive a n d i m p a r t i n f o r m a t i o n a n d i d e a s w i t h o u t i n t e r f e r e n c e 
by p u b l i c a u t h o r i t y a n d r e g a r d l e s s of f r o n t i e r s . ... 

2. T h e e x e r c i s e of t h e s e f r e e d o m s , s ince it c a r r i e s w i t h it d u t i e s a n d r e s p o n s i b i l i t i e s , 

m a y be sub jec t to s u c h f o r m a l i t i e s , c o n d i t i o n s , r e s t r i c t i o n s o r p e n a l t i e s a s a r c p r e s c r i b e d 

by l aw a n d a r c n e c e s s a r y in a d e m o c r a t i c s o c i e t y . . . for t h e p r o t e c t i o n of t h e r e p u t a t i o n o r 

r i g h t s of o t h e r s ... o r for m a i n t a i n i n g t h e a u t h o r i t y a n d i m p a r t i a l i t y of t h e j u d i c i a r y . " 

A. T h e a p p l i c a n t c o m p a n y ' s s u b m i s s i o n s 

T h e appl ican t c o m p a n y compla ined t h a t t h e r e had been a n unjust i f ied 
in t e r f e rence wi th its f reedom to i m p a r t i n fo rma t ion on the p roceed ings in 
t he O r d e r u d case by t h e m e d i u m of its choice, n a m e l y rad io b roadcas t i ng . 
In so far as the app l ican t c o m p a n y was refused leave to b roadcas t t he 
lawyers ' o p e n i n g and closing s t a t e m e n t s and the cour t ' s verd ic t , t h e r e 
had been a violat ion of Ar t ic le 10 of the Conven t i on . 

T h e app l ican t c o m p a n y c la imed tha t in cases such as the O r d e r u d case , 
w h e r e t he publ ic 's i n t e r e s t was so in t ense t h a t it was not possible to 
a c c o m m o d a t e everyone i n t e r e s t ed in a t t e n d i n g the t r ia l in t he cour t ­
room, the second best m e a n s of secur ing the publ ic 's r ight to receive 
in fo rmat ion was to b roadcas t w h a t h a p p e n e d in open cour t . T h u s , it was 
not only the app l ican t company ' s f reedom of speech but also t he public 's 
r ight to receive in format ion which was at s t ake . T h e O r d e r u d case was 
u n d o u b t e d l y a m a t t e r of se r ious publ ic conce rn a n d the publ ic had a 
l eg i t ima te i n t e r e s t in receiving in fo rmat ion abou t t he p roceed ings , an 
in te res t which should prevai l unless t h e r e were good reasons to the 
con t r a ry . T h e r ight of the public to be in formed was not p roper ly or 
op t imal ly sat isf ied t h r o u g h press r e p o r t s since such r e p o r t s necessar i ly 
con t a ined only a b s t r a c t s and would moreove r be coloured by the j o u r ­
na l i s t s ' subject ive accounts of wha t had t a k e n place . B r o a d c a s t i n g would 
have m a d e it possible to provide t he publ ic wi th m o r e co mp reh en s i v e a n d 
unb iased r e p o r t s , so t h a t it could form its own opinion. 

T h e appl ican t c o m p a n y fu r the r s u b m i t t e d t h a t , in cases such as t he 
p r e s e n t one , t h e r e were t h r e e types of r easons t h a t could just ify a refusal 
of leave to b roadcas t : (1) t h e need to e n s u r e t h a t t h e p r e s e n c e of t h e 
m e d i a did not inhibi t t he p r e s e n t a t i o n of t h e evidence; (2) the need to 
p reven t u n n e c e s s a r y d i s t u r b a n c e ; and (3) t h e need to p ro t ec t t he privacy 
of t he persons involved. However , none of these cons ide ra t ions could 
just ify refusing P4's appl ica t ion for leave to b roadcas t t he lawyers ' 
o p e n i n g and closing s t a t e m e n t s or t he cour t ' s verdic t . 
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F u r t h e r m o r e , the app l ican t c o m p a n y a r g u e d , everyone p r e s e n t in the 
c o u r t r o o m was al lowed to t ake s t e n o g r a p h i c no tes of the p roceed ings and 
to publ ish t h e m on the I n t e r n e t , a n d this had in fact b e e n d o n e . In 
add i t ion , bo th sound and p i c tu re s from the c o u r t r o o m were t r a n s m i t t e d 
to t he press c e n t r e . In pr inciple , it would have b e e n possible for P4 
to r e t r a n s m i t the sound from t h e press c e n t r e w i thou t v iola t ing 
sec t ion 131A of the A d m i n i s t r a t i o n of C o u r t s Act . In those c i rcum­
s tances , it s e e m e d s o m e w h a t illogical to reject P4 's appl ica t ion for leave 
to b roadcas t p a r t s of the p roceed ings . 

B. T h e C o u r t ' s a s s e s s m e n t 

T h e C o u r t observes from the ou t se t t h a t the app l i can t company-
compla ined essent ia l ly t h a t it was not al lowed to record a n d t r a n s m i t 
sound di rec t ly from the c o u r t r o o m , a fact which r e s t r i c t ed its choices as 
to the m e a n s of i m p a r t i n g in fo rma t ion . T h e C o u r t will p roceed on the 
a s s u m p t i o n t h a t , to some ex t en t , t he i m p u g n e d res t r i c t ion on radio 
t r ansmis s ion en ta i l ed an in t e r f e r ence wi th t he app l ican t c o m p a n y ' s r ight 
to f reedom of express ion as g u a r a n t e e d by the first p a r a g r a p h of 
Art ic le 10, which appl ies not only to t h e con t en t of in fo rma t ion bu t also 
to t he m e a n s of t r ansmi s s ion or r ecep t i on (see Autronic AG v. Switzerland, 
j u d g m e n t of 22 M a y 1990, Series A no. 178, p . 23, § 47) . 

As to w h e t h e r t he in t e r f e rence was jus t i f ied u n d e r the second 
p a r a g r a p h of Art ic le 10, t he C o u r t is satisfied t h a t t he m e a s u r e was 
p resc r ibed by law, n a m e l y sec t ion 131A (as appl icable at t he m a t e r i a l 
t ime) of t he A d m i n i s t r a t i o n of C o u r t s Act 1915, a n d p u r s u e d the 
l eg i t ima te a ims of p ro t ec t i ng " t h e r e p u t a t i o n or r igh t s of o t h e r s " and 
" m a i n t a i n i n g the a u t h o r i t y and impar t i a l i t y of t he jud ic ia ry" . It r e m a i n s 
to be cons ide red w h e t h e r the res t r i c t ion was necessary in a d e m o c r a t i c 
society for t he a c h i e v e m e n t of one or t he o t h e r of those a ims . 

By way of a p r e l im ina ry observa t ion , t he C o u r t no tes t h a t the 
i m p u g n e d decision r e l a t ed to a r e q u e s t by the app l ican t c o m p a n y to 
b roadcas t the p roceed ings in whole or in p a r t . It was only on appea l tha t 
t he appl ican t c o m p a n y specified which p a r t s , n a m e l y t he lawyers ' open ing 
a n d closing s t a t e m e n t s and the Dis t r ic t C o u r t ' s verdic t , should not be 
r e s t r i c t ed . For the reasons s t a t e d below, t h e C o u r t sees no need to m a k e 
a de t a i l ed a s s e s s m e n t of t he necess i ty of p roh ib i t ing b r o a d c a s t i n g in 
respec t of specific pa r t s of t he t r ia l but cons iders t h a t t he m a t t e r can be 
dea l t wi th by m e a n s of an overall a s s e s s m e n t . 

In t he first p lace , t he C o u r t observes t h a t t h e r e s eems to be no c o m m o n 
g round in t he legal sys tems of the C o n t r a c t i n g S t a t e s as to w h e t h e r live 
t r ansmiss ion , w h e t h e r by rad io or television, is r e g a r d e d as a vital m e a n s 
for t he p ress of i m p a r t i n g in fo rmat ion a n d ideas on legal p roceed ings . It is 
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not u n u s u a l for h e a r i n g rooms of domes t i c cour t s in t he C o n t r a c t i n g 
S t a t e s to be des igned in such a way as to t ake in to accoun t not only the 
need to secure t r a n s p a r e n c y in the a d m i n i s t r a t i o n of j u s t i c e , bu t also t he 
need to p r even t t he conduc t of the p roceed ings be ing d i s t u r b e d or 
inf luenced by the p re sence of m e m b e r s of t he publ ic in t h e c o u r t r o o m . 
D e p e n d i n g on the c i r c u m s t a n c e s , live b r o a d c a s t i n g of sound and p ic tu res 
from a c o u r t r o o m m a y a l t e r its cha rac t e r i s t i c s , g e n e r a t e add i t iona l 
p r e s s u r e on those involved in the t r ia l , a n d even undu ly inf luence 
the m a n n e r in which they behave a n d hence pre judice the fair 
a d m i n i s t r a t i o n of j u s t i c e . F u r t h e r m o r e , w h e r e a s live b r o a d c a s t i n g has 
the a d v a n t a g e of enab l ing the public at large to l i s ten to and observe 
cour t p roceed ings , it no rma l ly involves a n e l e m e n t of j ou rna l i s t i c choice 
and filtering, a lbei t different from t h a t o p e r a t i n g in the w r i t t e n med ia . 
T h e na t iona l a u t h o r i t i e s , in p a r t i c u l a r the cou r t s , a f te r h e a r i n g the views 
of t he p a r t i e s , a re b e t t e r p laced t h a n the E u r o p e a n C o u r t to assess 
w h e t h e r live b r o a d c a s t i n g may pre judice the fair a d m i n i s t r a t i o n of 
j u s t i ce in any given case . 

In light of the above, t he C o n t r a c t i n g S t a t e s m u s t enjoy a wide 
m a r g i n of app rec i a t i on in r e g u l a t i n g the f reedom of t he press to t r a n s m i t 
cour t p roceed ings live. T h e C o u r t does not cons ider t h a t a legal 
p r e s u m p t i o n at the na t iona l level aga ins t a l lowing live t r ansmiss ion , such 
as t h a t con t a ined in sect ion 131A of the A d m i n i s t r a t i o n of C o u r t s Act , 
in i tself ra ises an issue of non-compl iance wi th Art ic le 10 of the 
Conven t ion . 

T h e C o u r t is f u r the r satisfied t h a t the m a n n e r of app l ica t ion of this 
na t iona l ru le in t he c i r c u m s t a n c e s of the p r e s e n t case was s u p p o r t e d by-
re levant and sufficient r ea sons and could reasonab ly be cons idered 
p r o p o r t i o n a t e to t h e l eg i t ima t e a ims p u r s u e d . In this connec t ion , the 
C o u r t notes t h a t , whi le t h e h e a r i n g in ques t ion conce rned c h a r g e s of 
pa r t i cu la r ly he inous c r imes p e r p e t r a t e d in a family con tex t , it was held 
in open cour t , wi th m e m b e r s of the public be ing able to a t t e n d a n d to 
r epo r t to the ou t s ide world on wha t they had wi tnessed . T h e i m p u g n e d 
res t r ic t ion appl ied to t he med ia as a whole . In o rde r to c a t e r for t he very 
b road m e d i a i n t e r e s t in t he case a n d to ove rcome a sho r t age of space in 
the c o u r t r o o m , special a r r a n g e m e n t s h a d been m a d e for t he live 
t r ansmis s ion of sound a n d p ic tu res to a n e a r b y press c e n t r e w h e r e t he 
tr ial could be followed by the press on a non-d i sc r imina to ry basis . 

In s u m , the C o u r t finds n o t h i n g to ind ica te t h a t t he c o m p e t e n t na t iona l 
a u t h o r i t i e s wen t beyond t he i r m a r g i n of app rec i a t ion in refusing leave to 
b roadcas t d i rec t ly from the Dis t r ic t C o u r t ' s h e a r i n g room. 

T h e C o u r t concludes t h a t th is pa r t of t he appl ica t ion discloses no 
a p p e a r a n c e of a viola t ion of Art ic le 10 of t he Conven t ion . It follows t h a t 
it mus t be re jec ted as be ing mani fes t ly i l l-founded, p u r s u a n t to Art ic le 35 
§§ 3 and 4 of the Conven t i on . 
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2. T h e app l ican t c o m p a n y fu r the r c o m p l a i n e d t h a t it had not been 
afforded a n effective r e m e d y as g u a r a n t e e d by Art ic le 13 of the 
Conven t i on wi th r e spec t to its a r g u a b l e c la im t h a t Art ic le 10 had been 
viola ted . Art ic le 13 r eads : 

" E v e r y o n e w h o s e r i g h t s a n d f r e e d o m s a s s e t f o r t h in [ t h e ] C o n v e n t i o n a r e v i o l a t e d 
sha l l h a v e a n effect ive r e m e d y b e f o r e a n a t i o n a l a u t h o r i t y n o t w i t h s t a n d i n g t h a t t h e 
v i o l a t i o n h a s b e e n c o m m i t t e d by p e r s o n s a c t i n g in a n official c a p a c i t y . " 

T h e app l ican t c o m p a n y m a i n t a i n e d tha t , a l t h o u g h t h r e e na t iona l 
cour t s had dea l t wi th its Art ic le 10 c la im, none of t h e m had ca r r i ed out a 
ba l anc ing of the confl ict ing i n t e r e s t s as r e q u i r e d by the necess i ty test 
u n d e r th is provision. T h e Dis t r ic t C o u r t h a d d i smissed the appl ica t ion 
wi thou t giving any r ea sons , the H igh C o u r t h a d only m a d e a brief 
obiter s t a t e m e n t on Conven t i on compl iance , which the Appea l s Leave 
C o m m i t t e e of t he S u p r e m e C o u r t had simply e n d o r s e d while a d d i n g a 
few observa t ions of i ts own. Admi t t ed ly , the C o m m i t t e e h a d i n t e r p r e t e d 
Art ic le 377 of the Code of C r i m i n a l P r o c e d u r e in t he l ight of Art ic le 13 of 
the Conven t ion , and a p p e a r e d to accept t h a t a decis ion of the k ind in issue 
could be o v e r t u r n e d provided t h a t t h e r e was an a r g u a b l e c la im. However , 
it seemingly did not find th is to be t he case . 

T h e C o u r t r e i t e r a t e s t h a t , accord ing to its case-law, Art ic le 13 appl ies 
only w h e r e a n individual has a n " a r g u a b l e c l a im" to be t he vict im of a 
violat ion of a C o n v e n t i o n r igh t . H a v i n g r e g a r d to its cons ide ra t ions above 
u n d e r Art ic le 10 of t he Conven t ion , the C o u r t does not find t h a t the 
appl ican t c o m p a n y h a d an a r g u a b l e c la im for the pu rposes of Art ic le 13, 
which the re fo re does not apply (see Boyle and Rice v. the United Kingdom, 
j u d g m e n t of 27 Apri l 1988, Ser ies A no. 131, p . 23, § 52). 

Even a s s u m i n g t h a t Art ic le 13 did apply, it should be r e m e m b e r e d tha t 
this provision c a n n o t be rel ied on as affording a r ight of appea l from 
a lower to a h ighe r cour t (see S. and Others v. the United Kingdom, 
no. 13135/87, C o m m i s s i o n decision of 4 J u l y 1988, D R 56, a n d Callaghan 
and Others v. the United Kingdom, no . 14739/89, C o m m i s s i o n decision of 
9 May 1989, D R 60). 

It should be no ted inc identa l ly t h a t , desp i te any l imi t a t ions on the 
appe l l a t e c o u r t s ' j u r i s d i c t i o n to review the m e r i t s of the Dis t r ic t C o u r t ' s 
refusal , a n d hence t he subs t ance of t he app l ican t company ' s Art ic le 10 
c la im, and to g r a n t a p p r o p r i a t e relief, P4 's c la im t h a t t h e refusal was 
incompa t ib l e wi th Ar t ic le 10 was cons ide red by bo th t he H i g h C o u r t and 
the Appea l s Leave C o m m i t t e e of t he S u p r e m e C o u r t , which answered the 
ques t i on in t he nega t ive . 

Finally, t he C o u r t no tes t h a t t he app l i can t c o m p a n y did not rely on 
Art ic le 6 of the C o n v e n t i o n and sees no need to e x a m i n e the m a t t e r 
u n d e r this provision of its own mot ion . 
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For these reasons , the C o u r t , by a major i ty , 

Declares t he appl ica t ion inadmiss ib le . 

It follows t h a t this p a r t of the app l ica t ion is also mani fes t ly i l l-founded 
wi th in t he m e a n i n g of Art ic le 35 § 3 of t he C o n v e n t i o n and m u s t be 
re jec ted in accordance wi th Ar t ic le 35 § 4. 
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SOMMAIRE1 

Refus d'une autorisation de diffuser en direct à la radio un procès pour 
meurtre 

Article 10 

Liberté de. communiquer des informations - Refus d'une autorisation de diffuser en direct à la 
radio un procès pour meurtre - Réputation ou droits d'autrui - Autorité et impartialité 
du pouvoir judiciaire - Nécessaire dans une société démocratique - Effets potentiels d'une 
diffusion en direct sur le déroulement d'un procès et le comportement des participants - Marge 
d'appréciation - Raisons pertinentes et suffisantes - Proportionnalité - Procès public -
Dispositions prises pour que la presse puisse suivre le procès sur un pied d'égalité 

* 
* * 

En 2001, la société de radiodiffusion requérante sollicita l'autorisation de 
retransmettre un procès majeur concernant une affaire de meurtre. La juri­
diction de première instance rejeta la demande de la société requérante, qui fut 
aussi déboutée en appel au motif que la substance de la décision rendue au premier 
degré n'était pas susceptible d'appel. La cour d'appel expliqua cependant que le 
refus d'autoriser la diffusion n'était pas contraire à la Convention. Le comité 
de sélection des pourvois de la Cour suprême rejeta le recours formé par la 
requérante; il estima que l'interdiction de diffuser un procès pénal n'était pas 
contraire à l'article 10. Le procès se déroula en audience publique. En raison de 
l'intérêt porté par les médias et le public à l'affaire, un centre de presse fut 
installé à proximité pour la retransmission en direct du son et des images de la 
salle d'audience. 

Article 10: la Cour part de l'hypothèse que la restriction contestée de la radio­
diffusion a constitué une ingérence dans la liberté d'expression de la requérante. 
La mesure était prévue par la loi et avait pour buts légitimes de protéger la 
réputation ou les droits d'autrui et de garantir l'autorité et l 'impartialité du 
pouvoir judiciaire. S'agissant de la nécessité de l'ingérence, les systèmes 
juridiques des Etats contractants ne révèlent pas de consensus quant au point 
de savoir si la diffusion en direct est un moyen essentiel pour la presse de 
communiquer des informations relativement à une procédure judiciaire. Selon les 
circonstances, la diffusion en direct d'un procès peut en affecter le cours, créer une 
pression supplémentaire sur ceux qui y participent, voire même influer indûment 
sur leur comportement et donc nuire à une bonne administration de la justice. Les 
autorités nationales sont mieux à même d'apprécier la situation. Compte tenu de 

1. R é d i g é p a r le g re f f e , il ne lie p a s la C o u r . 
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leur grande marge d'appréciation, la présomption existant en droit interne contre 
l'autorisation d'une diffusion en direct ne soulève pas en soi la question d'un 
manquement à l'article 10. En outre, des raisons pertinentes et suffisantes 
justifiaient la manière dont le droit interne a été appliqué, manière que l'on peut 
raisonnablement considérer comme proportionnée aux buts légitimes poursuivis. 
Le procès eut lieu en audience publique et des dispositions furent prises pour 
permettre aux médias de suivre le procès sur un pied d'égalité: défaut manifeste 
de fondement. 

Jurisprudence citée par la Cour 
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1989, Décisions et rapports 60 

Autronic AG c. Suisse, arrêt du 22 mai 1990, série A n" 178 
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(...) 

E N F A I T 

La r e q u é r a n t e , P4 Rad io H e l e N o r g e ASA (ci-après « P 4 » ) , est une 

société no rvég i enne de radiodiffusion. Elle est r e p r é s e n t é e d e v a n t la 

C o u r p a r M. K. Eggen , avocat à Oslo . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s on t é té exposés p a r la société 

r e q u é r a n t e , peuven t se r é s u m e r c o m m e suit . 

Le 5 m a r s 2001 , P4 d e m a n d a l ' au to r i sa t ion de diffuser pa r rad io tou t ou 

pa r t i e de l ' audience pr inc ipa le (hovedforhandling) d ' un procès péna l ma jeu r 

c o n c e r n a n t l ' accusa t ion d 'un t r ip le m e u r t r e p o r t é e con t r e q u a t r e individus 

(l'« affaire O r d e r u d » ) et d e v a n t s 'ouvrir le 18 avril 2001 devan t le t r i buna l 

de p r e m i è r e in s t ance (herredsrett) de Nés . D e l'avis de la société r e q u é r a n t e , 

il s 'agissai t p r o b a b l e m e n t du procès péna l le plus spec tacu la i r e et le plus 

méd ia t i s é de l 'h is toi re de la Norvège . Les accusés é t a i en t un h o m m e et sa 

f e m m e , la d e m i - s œ u r de celle-ci et un ami de la d e m i - s œ u r . O n leur 

r ep rocha i t le m e u r t r e des p a r e n t s et d e la s œ u r du p r e m i e r d ' e n t r e eux, 

c o m m i s de façon p a r t i c u l i è r e m e n t od ieuse . 

Le j u g e du t r ibuna l de p r e m i è r e in s t ance (sorenskriveren), qui avait reçu 

la d e m a n d e d ' a u t o r i s a t i o n le 26 m a r s 2001 , r épond i t p a r té lécopie : 

.< D E M A N D E D E D I F F U S I O N 

Affa i re O r d e r u d 

R e j e t é e 

U n e t e l l e a u t o r i s a t i o n n e s e r a a c c o r d é e à p e r s o n n e . » 

C e t t e décis ion fut pr ise en appl ica t ion de l 'ar t icle 131A (dans la version 

en v igueur à l ' époque) de la loi de 1915 sur l ' admin i s t r a t i on de la jus t i ce 

(domstolloven ) . 

P4 fo rma u n recours a u p r è s de la cour d ' appe l (lagmannsrett) E ids iva t ing 

en l ' invi tant à a n n u l e r la décision du t r i b u n a l de p r e m i è r e ins tance qui 

refusai t la diffusion et à s t a t u e r sur sa d e m a n d e . Elle s o u t e n a i t q u e r ien 

ne jus t i f ia i t le refus d ' a u t o r i s e r la radiodiffusion des exposés l imina i res et 

finals des avocats ainsi q u e la l ec tu re du verdic t . 

Le 4 avril 2001 , la cour d ' appe l re je ta (avviste) c e t t e d e m a n d e . Sur le 

p lan p rocédu ra l , elle ne c o n s t a t a a u c u n e e r r e u r pouvan t jus t i f ie r l ' annu­

la t ion du refus. Sur le fond, elle e s t i m a q u e , par sa n a t u r e m ê m e , la 

ques t i on en cause n ' é t a i t pas suscept ib le d ' appe l (uangripelig). Elle a jouta 

i n c i d e m m e n t q u e , n o n o b s t a n t ce t t e l imi t a t ion de sa p r o p r e c o m p é t e n c e , 
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elle n ' é t a i t pas d'avis q u e le refus con te s t é fût c o n t r a i r e aux disposi t ions 

de la Conven t i on re la t ives au c a r a c t è r e public d ' u n e p r o c é d u r e j ud i c i a i r e 

ni à celles re la t ives à la l iber té d ' express ion . 

Le 23 avril 2001 , le comi t é de sélect ion des pourvois de la C o u r s u p r ê m e 

re je ta à l ' u n a n i m i t é le r ecours formé pa r P4 con t r e la décis ion de la cour 

d ' appe l . Le r a i s o n n e m e n t du comi t é peu t se r é s u m e r c o m m e sui t . 

Le comi t é re leva l ' absence , à l 'ar t icle 131 de la loi de 1915 sur 

l ' a d m i n i s t r a t i o n de la ju s t i ce , d ' une disposi t ion expresse prévoyant le 

dro i t de faire appe l d 'un refus de diffusion, à la différence des ar t ic les 129 

et 130 c o n c e r n a n t r e spec t i vemen t l ' in te rd ic t ion de r e n d r e publics les 

d é b a t s d ' une p r o c é d u r e jud ic i a i r e (referatforbud) et la publ ica t ion des déci­

sions jud ic i a i r e s ( l 'ar t ic le 131 de la loi de 1915 c o m p r e n d l 'ar t icle 13 1A 

in t rodu i t pa r un a m e n d e m e n t de 1999 qui n ' é t a i t pas encore en v igueu r ) . 

Ce la laissait pense r que les décisions pr ises en appl ica t ion de l 'ar t icle 131 

n ' é t a i e n t pas suscept ib les d ' appe l . C e p e n d a n t , le comi t é n ' e s t i m a pas 

nécessa i re d ' e x a m i n e r l ' a r g u m e n t de la r e q u é r a n t e selon leque l le d ro i t 

d ' i n t e r j e t e r appe l découla i t de l 'ar t ic le 377 du code de p r o c é d u r e péna l e 

(CPP) (slrajfeprosessloven), p u i s q u ' u n tel droi t pouvai t en tout é t a t de cause 

n a î t r e du fait q u ' u n e violat ion d ' un dro i t p ro t égé pa r la Conven t i on avai t 

é té a l l éguée . Le comi té s ignala i t à cet éga rd les d isposi t ions de la loi sur 

les d ro i t s de l ' h o m m e rela t ives à la p r i m a u t é des conven t ions i n t e r n a t i o ­

nales en m a t i è r e de dro i t s de l ' h o m m e sur le dro i t i n t e r n e , et l 'ar t ic le 13 

de la C o n v e n t i o n p révoyan t le dro i t à un r ecour s effectif fondé sur des 

a l l éga t ions de viola t ion « d é f e n d a b l e s » . Il renvoyai t à u n e décis ion de la 

C o m m i s s i o n (Atkinson et autres c. Royaume-Uni, n" 13366/87, 3 d é c e m b r e 

1990, Décis ions et r a p p o r t s (DR) 67) , qu i concerna i t des p la in tes 

i n t rodu i t e s pa r deux j o u r n a l i s t e s sur le t e r r a i n des a r t ic les 10 et 13 de la 

Conven t i on con t r e des o r d o n n a n c e s jud ic i a i r e s i n t e r d i s a n t la diffusion 

d ' i n fo rma t ions sur une affaire et p révoyan t la t e n u e d ' aud i ences à huis 

clos, p la in tes qui ava ien t é t é re je tées c o m m e é t a n t m a n i f e s t e m e n t ma l 

fondées . La C o m m i s s i o n avait e s t imé q u e l ' ingérence é ta i t jus t i f iée aux 

fins de l 'ar t icle 10 § 2 et q u e , en l ' absence d ' u n e a l l éga t ion de violat ion 

dé fendab le , l 'ar t ic le 13 ne t rouvai t pas à s ' app l iquer . Le comi t é observai t 

en o u t r e q u e le c r i t è re du «gr ie f d é f e n d a b l e » avai t é té c r i t iqué p a r la 

doc t r ine et q u e le droi t p r o c é d u r a l norvég ien exigea i t , pour q u ' u n appe l 

pû t ê t r e fo rmé , que l ' a l légat ion de violat ion fo rmulée pa r un d e m a n d e u r 

ne p a r û t pas e n t i è r e m e n t dépou rvue de f o n d e m e n t . 

S 'ag issant de la décis ion c o n t e s t é e , le comi t é , r e l evan t q u e la cour 

d ' appe l avai t d é b o u t é la société r e q u é r a n t e p o u r des ra isons de compé­

t ence , c i ta les conclusions au fond de ce t t e j u r i d i c t i on et les conf i rma. Sur 

ce d e r n i e r poin t , il di t ceci : 

« L e c o m i t é p a r t a g e l 'avis d e la c o u r d ' a p p e l et s o u l i g n e q u e le p r i n c i p e d e p u b l i c i t é 

é n o n c é à l ' a r t i c l e 6 § 1 a p o u r ob je t d ' a s s u r e r le c o n t r ô l e d é m o c r a t i q u e d e s j u r i d i c t i o n s 

m a i s n o n le d r o i t d u p u b l i c d e r e c e v o i r d e s i n f o r m a t i o n s ; ce p r i n c i p e est p r o t é g é p a r les 
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d i s p o s i t i o n s d e la loi s u r l ' a d m i n i s t r a t i o n d e la j u s t i c e r e l a t i v e s à la p u b l i c i t é d e s 

a u d i e n c e s e t à la l i b e r t é de d i f fuse r d e s i n f o r m a t i o n s (. . .) . L e c o m i t é n e s a u r a i t d i r e 

q u e l ' i n t e r d i c t i o n p r é v u e à l ' a r t i c l e 131A, p a r a g r a p h e p r e m i e r , d e la loi, q u i f r a p p e 

n o t a m m e n t l ' e n r e g i s t r e m e n t p o u r la r ad iod i f fus ion d ' a u d i e n c e s d a n s u n p r o c è s p é n a l 

p o r t e a t t e i n t e a u d r o i t de r e c e v o i r e t d e c o m m u n i q u e r d e s i n f o r m a t i o n s a u s e n s d e 

l ' a r t i c l e 10 d e la C o n v e n t i o n . Il r a p p e l l e q u e les m é d i a s o n t a c c è s à la p r o c é d u r e e t 

n ' o n t a u c u n e o b l i g a t i o n d e s i l e n c e à s o n é g a r d . L e c o m i t é ne t r o u v e , d a n s la j u r i s ­

p r u d e n c e d e la C o u r e t d e la C o m m i s s i o n , a u c u n é l é m e n t q u i p e r m e t t e d ' i n t e r p r é t e r le 

d r o i t à la l i b e r t é d ' e x p r e s s i o n c o m m e s ign i f i an t q u ' i l e x i s t e u n d r o i t d ' e n r e g i s t r e r u n e 

p r o c é d u r e p é n a l e e n v u e d e la d i f fuse r à la r a d i o ou à la t é l év i s ion . Il c o n v i e n t enf in d e 

n o t e r q u ' e n a p p l i c a t i o n d e l ' a r t i c l e 13 IA, d e u x i è m e p a r a g r a p h e , u n e d é r o g a t i o n à 

l ' i n t e r d i c t i o n é n o n c é e a u p a r a g r a p h e p r e m i e r p e u t ê t r e a c c o r d é e lors de l ' a u d i e n c e 

p r i n c i p a l e l o r s q u ' i l e x i s t e d e s r a i s o n s p a r t i c u l i è r e s le j u s t i f i a n t e t à c o n d i t i o n q u e les 

p a r t i e s a i e n t é t é e n t e n d u e s à ce su j e t . » 

E n t r e - t e m p s , le 18 avril 2001 , le procès s 'ouvrit devan t le t r i b u n a l de 

p r e m i è r e in s t ance . Les aud iences furent pub l iques . En ra ison du g r a n d 

in t é rê t m é d i a t i q u e de l 'affaire et de la d imens ion de la salle d ' aud ience 

qui ne p e r m e t t a i t pas d 'accuei l l i r à la fois le publ ic et des r e p r é s e n t a n t s 

des méd ia s , un cen t r e de p resse fut spéc i a l emen t ins ta l lé d a n s une salle de 

spor t afin de p e r m e t t r e a u x j o u r n a l i s t e s de suivre le p rocès , qu i fut 

r e t r a n s m i s en di rec t sur un éc ran de télévision. 

B. Le dro i t i n t e r n e p e r t i n e n t 

L'ar t ic le 131A de la loi de 1915 sur l ' a d m i n i s t r a t i o n de la j u s t i ce 

(domstolloven) d isposai t à l ' époque des fa i t s : 

« Il est i n t e r d i t de p h o t o g r a p h i e r , filmer, f a i re d e s e n r e g i s t r e m e n t s r a d i o p h o n i q u e s ou 

t é l é v i s u e l s d e s a u d i e n c e s t e n u e s d a n s u n p r o c è s p é n a l . Il est é g a l e m e n t i n t e r d i t de 

p h o t o g r a p h i e r et d ' e n r e g i s t r e r l ' a ccusé ou le c o n d a m n é lo r squ ' i l se r e n d à l ' a u d i e n c e 

ou q u i t t e cel le-ci e t l o r s q u ' i l se t r o u v e d a n s le b â t i m e n t où l ' a u d i e n c e es t t e n u e , à 

m o i n s q u ' i l n 'y c o n s e n t e . 

Si d e s r a i s o n s p a r t i c u l i è r e s l ' e x i g e n t , le t r i b u n a l p e u t d é r o g e r , a u c o u r s d e la 

p r o c é d u r e , à l ' i n t e r d i c t i o n [ é n o n c é e c i -de s sus ] s'il p e u t p r é s u m e r q u e c e l a n e p o r t e r a 

p a s i n d û m e n t a t t e i n t e à l ' e x a m e n d e l ' a f fa i re et si a u c u n e a u t r e r a i s o n ne j u s t i f i e 

f o r t e m e n t u n e déc i s i on c o n t r a i r e . A v a n t t o u t e a u t o r i s a t i o n , les p a r t i e s d o i v e n t ê t r e 

i n v i t é e s à e x p r i m e r l e u r po in t d e v u e . » 

L 'a r t ic le 377 C P P est ainsi libellé : 

« U n a p p e l i n t e r l o c u t o i r e p e u t ê t r e f o r m é c o n t r e l ' o r d o n n a n c e ou la déc i s i on d ' u n 

t r i b u n a l p a r t o u t e p e r s o n n e q u i e n s u b i t les e f fe ts à m o i n s q u e l ' o r d o n n a n c e ou la 

déc i s i on p u i s s e fa i re l 'ob je t d ' u n a p p e l p r o p r e m e n t di t ou c o n s t i t u e r u n m o y e n d ' a p p e l 

a u b é n é f i c e d e la p e r s o n n e c o n c e r n é e ou si, e n r a i s o n d e s a n a t u r e ou d ' u n e d i s p o s i t i o n 

l é g a l e p a r t i c u l i è r e , la d é c i s i o n ou l ' o r d o n n a n c e e n q u e s t i o n n e p e u t p a s ê t r e m i s e en 

c a u s e . » 



380 DÉCISION P4 RADIO HELE NORGE ASA c. NORVÈGE 

G R I E F S 

P4, la société r e q u é r a n t e , a l l ègue q u e le refus du t r ibuna l de p r e m i è r e 

in s t ance d ' a ccéde r à sa d e m a n d e de radiodiffuser en d i rec t l ' aud ience en 

l 'affaire O r d e r u d é ta i t con t r a i r e à l 'ar t icle 10 de la Conven t i on . Elle se 

p la in t en o u t r e d 'un m a n q u e m e n t à l 'ar t icle 13 au mot i f qu ' i l n ' ex i s t e en 

droi t i n t e r n e a u c u n recours effectif con t r e ce refus. 

E N D R O I T 

1. La société r e q u é r a n t e a l lègue u n e violat ion de l 'ar t ic le 10 de la 

C o n v e n t i o n , aux t e r m e s d u q u e l : 

« 1. T o u t e p e r s o n n e a d r o i t à la l i b e r t é d ' e x p r e s s i o n . C e d r o i t c o m p r e n d la l i b e r t é 

d ' o p i n i o n et la l i b e r t é d e r ecevo i r ou de c o m m u n i q u e r d e s i n f o r m a t i o n s ou d e s idées 

s a n s q u ' i l p u i s s e y avo i r i n g é r e n c e d ' a u t o r i t é s p u b l i q u e s e t s a n s c o n s i d é r a t i o n de 

f r o n t i è r e . (...) 

2 . L 'exerc ice de ces l i b e r t é s c o m p o r t a n t d e s d e v o i r s et d e s r e s p o n s a b i l i t é s p e u t ê t r e 

s o u m i s à c e r t a i n e s f o r m a l i t é s , c o n d i t i o n s , r e s t r i c t i o n s ou s a n c t i o n s p r é v u e s p a r la loi , q u i 

c o n s t i t u e n t d e s m e s u r e s n é c e s s a i r e s , d a n s u n e soc i é t é d é m o c r a t i q u e (...) à la p r o t e c t i o n 

d e la r é p u t a t i o n ou d e s d r o i t s d ' a u t r u i , (...) ou p o u r g a r a n t i r l ' a u t o r i t é et l ' i m p a r t i a l i t é 

du p o u v o i r j u d i c i a i r e . » 

A. A r g u m e n t s d e la s o c i é t é r e q u é r a n t e 

L a société r e q u é r a n t e sou t i en t qu ' i l y a eu u n e ingé rence injustifiée 

d a n s sa l iber té de diffuser des in fo rmat ions re la t ives à la p r o c é d u r e en 

l 'affaire O r d e r u d pa r le m é d i a de son choix, à savoir la radiodiffusion. 

L ' i n t é r e s sée s ' é t an t vu refuser l ' au to r i sa t ion de radiodiffuser les exposés 

l imina i res et finals des avocats ainsi q u e le verdict du t r i b u n a l , il y a u r a i t 

eu viola t ion de l 'ar t icle 10 de la Conven t ion . 

L ' i n t é r e s sée avance que d a n s des affaires telles que l 'affaire O r d e r u d , 

qui susc i ten t un si vif i n t é r ê t de la p a r t du public qu ' i l n 'es t pas possible de 

p e r m e t t r e à tou tes les p e r s o n n e s i n t é r e s sées d ' a s s i s t e r au procès d a n s la 

salle d ' aud i ence , le mei l l eur m o y e n de g a r a n t i r le dro i t du public à 

l ' in format ion sera i t de diffuser le p rocès publ ic . Ainsi , ce ne sera i t pas 

s e u l e m e n t la l iber té d ' express ion de la r e q u é r a n t e qui sera i t en j e u mais 

é g a l e m e n t le dro i t du publ ic à ê t r e in formé . L'affaire O r d e r u d a u r a i t 

i n d é n i a b l e m e n t cons t i tué un sujet g rave d ' i n t é r ê t g é n é r a l et le publ ic 

a u r a i t eu u n i n t é r ê t l ég i t ime à recevoir des in fo rma t ions sur la procé­

d u r e , i n t é r ê t qui , à moins de solides ra isons con t r a i r e s , a u r a i t dû p ré ­

valoir . Le droi t du public à l ' in format ion n ' a u r a i t pas é té c o r r e c t e m e n t ni 

p l e i n e m e n t sat isfai t pa r des ar t ic les de p res se p u i s q u e , pa r la force des 

choses , ceux-ci ne sont q u e des r é s u m é s et ils sont d 'a i l leurs e m p r e i n t s de 

la subject ivi té des j o u r n a l i s t e s . La radiodiffusion a u r a i t fourni au public 
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des in fo rma t ions plus complè t e s et plus i m p a r t i a l e s lui p e r m e t t a n t de se 

faire sa p rop re opinion. 

La r e q u é r a n t e sout ien t en o u t r e q u e , d a n s des affaires c o m m e celle-ci, 

il exis te t rois sor tes de ra isons pouvan t jus t i f ie r un refus de radiodiffusion : 

1) la nécess i té de g a r a n t i r q u e la p r é s e n c e des m é d i a s n ' e n t r a v e pas 

la p r é s e n t a t i o n des p r e u v e s ; 2) la nécess i té de p réven i r tout t rouble 

i nu t i l e ; et 3) la nécess i té de p r o t é g e r la vie pr ivée des p e r s o n n e s 

conce rnées . O r a u c u n e de ces cons idé ra t ions n ' a u r a i t jus t i f ié le refus 

d ' au to r i s e r P4 à radiodiffuser les exposés l imina i res et finals des avocats 

ou le verdict du t r i buna l . 

La société r e q u é r a n t e expl ique en o u t r e q u e tous ceux p r é s e n t s dans la 

salle d ' aud i ence é t a i en t au to r i sé s à p r e n d r e des no tes s t é n o g r a p h i q u e s e t 

à les publ ie r sur I n t e r n e t , ce qui fut fait. De surcro î t , le son et l ' image des 

aud iences é t a i en t r e t r a n s m i s au c e n t r e d e p resse qui avait é té ins ta l lé . P4 

a u r a i t pu en pr inc ipe r e t r a n s m e t t r e le son à p a r t i r du c e n t r e sans 

enf re indre l 'ar t icle 131A de la loi sur l ' a d m i n i s t r a t i o n de la j u s t i ce . Il 

s emble ra i t d a n s ces condi t ions assez i l logique d 'avoir re je té la d e m a n d e 

que P4 avait fo rmée afin de radiodiffuser u n e p a r t i e de la p r o c é d u r e . 

B. A p p r é c i a t i o n d e la C o u r 

La C o u r observe pour c o m m e n c e r q u e la société r e q u é r a n t e se p la in t 

e s s e n t i e l l e m e n t de ne pas avoir é té a u t o r i s é e à e n r e g i s t r e r et à r e t r a n s ­

m e t t r e le son d i r e c t e m e n t de la salle d ' a u d i e n c e , ce qui a r e s t r e i n t son 

choix q u a n t aux moyens de c o m m u n i q u e r l ' in format ion . La C o u r p a r t i r a 

du pr inc ipe que , d a n s une c e r t a i n e m e s u r e , la res t r i c t ion con tes t ée de la 

radiodiffusion a cons t i tué u n e ingé rence d a n s la l iber té d ' express ion de la 

r e q u é r a n t e tel le qu 'e l le est g a r a n t i e p a r le p a r a g r a p h e p r e m i e r de 

l 'ar t icle 10, qu i conce rne non s e u l e m e n t le c o n t e n u des in format ions 

ma i s auss i les moyens de t r ansmi s s ion ou de c a p t a g e (Autronic AG 

c. Suisse, a r r ê t du 22 ma i 1990, série A n" 178, p . 23 , § 47) . 

En ce qu i conce rne la ques t ion de savoir si l ' ingérence é ta i t jus t i f iée au 

r e g a r d du second p a r a g r a p h e de l 'ar t icle 10, la C o u r e s t i m e q u e la m e s u r e 

é ta i t p révue pa r la loi, à savoir l 'ar t icle 131A (tel qu ' app l i cab le à l ' époque 

des faits) de la loi de 1915 sur l ' a d m i n i s t r a t i o n de la just ice , et avait pour 

bu t lég i t ime d e p r o t é g e r « la r é p u t a t i o n ou [ljes d ro i t s d ' a u t r u i » et de 

« g a r a n t i r l ' au to r i t é et l ' impar t i a l i t é du pouvoir j u d i c i a i r e » . R e s t e à 

e x a m i n e r si la res t r i c t ion é ta i t nécessa i re d a n s une société d é m o c r a t i q u e 

à l 'une des fins énoncées . 

A t i t re d 'observa t ion p r é l i m i n a i r e , la C o u r relève que la mesu re 

i nc r iminée conce rna i t la d e m a n d e de la r e q u é r a n t e de radiodiffuser tout 

ou p a r t i e des aud iences . La r e q u é r a n t e n ' a précisé q u ' a u s t ade de l 'appel 

que ls m o m e n t s de la p r o c é d u r e ne pouva ien t pas faire l 'objet d 'une 
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r e s t r i c t i on : les exposés l imina i res et finals des avocats , le verdic t du 

t r ibuna l de p r e m i è r e ins tance . Pour les ra isons énoncées c i -après , la 

C o u r n ' e s t i m e pas devoir e x a m i n e r en dé ta i l la nécess i té d ' i n t e r d i r e la 

radiodiffusion d e telle ou telle p a r t i e des a u d i e n c e s mais pense q u e la 

ques t ion peu t ê t r e e x a m i n é e g l o b a l e m e n t . 

T o u t d ' abord , la C o u r fait r e m a r q u e r q u e les sys t èmes j u r i d i q u e s des 

E t a t s c o n t r a c t a n t s ne révèlent pas de consensus q u a n t au poin t d e savoir si 

la diffusion en d i rec t , q u e ce soit pa r la r ad io ou p a r la télévision, est u n 

moyen essent ie l p o u r la p resse de c o m m u n i q u e r des in fo rma t ions et des 

idées r e l a t i v e m e n t à une p r o c é d u r e j ud i c i a i r e . Il n 'es t pas r a r e q u e 

les salles d ' a u d i e n c e des ju r id ic t ions i n t e r n e s des E t a t s c o n t r a c t a n t s 

soient conçues de m a n i è r e à t en i r c o m p t e non s e u l e m e n t du besoin de 

t r a n s p a r e n c e d a n s l ' admin i s t r a t i on de la j u s t i ce , ma i s é g a l e m e n t de la 

nécess i té d ' év i te r q u e le d é r o u l e m e n t de la p r o c é d u r e soit p e r t u r b é ou 

inf luencé pa r la p ré sence du publ ic d a n s la salle. Selon les c i r cons tances , 

la diffusion en d i rec t du son et des i m a g e s d ' une salle d ' aud i ence peu t 

affecter le cours du procès , c r é e r u n e press ion s u p p l é m e n t a i r e su r ceux 

qui y pa r t i c i pen t , voire m ê m e inf luer i n d û m e n t sur l eur c o m p o r t e m e n t 

et donc nui re à u n e b o n n e a d m i n i s t r a t i o n de la j u s t i c e . De plus , si la 

r e t r a n s m i s s i o n en di rec t a l ' avan tage de p e r m e t t r e à l ' en semble du 

publ ic d ' é cou t e r et d 'observer des aud iences , les m é d i a s o p è r e n t tou t de 

m ê m e g é n é r a l e m e n t u n choix d a n s les i n fo rma t ions à t r a n s m e t t r e , m ê m e 

si c e t t e fonction de filtre s 'exerce d i f f é r e m m e n t q u e d a n s la p resse écr i te . 

Les a u t o r i t é s na t iona l e s , en pa r t i cu l i e r les cours et t r i b u n a u x , sont mieux 

à m ê m e q u e la C o u r e u r o p é e n n e de déc ider , une fois les pa r t i e s 

e n t e n d u e s , si la diffusion en d i rec t d ' u n e affaire d o n n é e est suscept ib le 

de p o r t e r a t t e i n t e à une bonne a d m i n i s t r a t i o n de la jus t i ce . 

C o m p t e t enu de ce qu i p r é c è d e , les E t a t s c o n t r a c t a n t s doivent 

bénéf ic ier d ' u n e g r a n d e m a r g e d ' app réc i a t i on lorsqu ' i l s r é g l e m e n t e n t la 

l iber té pour la p resse de r e t r a n s m e t t r e des aud iences jud ic i a i r e s en 

d i rec t . La C o u r cons idère q u ' u n e p r é s o m p t i o n légale ex i s t an t en dro i t 

i n t e r n e con t re l ' au to r i sa t ion d ' u n e diffusion en d i rec t , tel le q u e celle 

énoncée à l 'ar t ic le 131A de la loi sur l ' a d m i n i s t r a t i o n de la j u s t i c e , ne 

soulève pas en soi la ques t i on d 'un m a n q u e m e n t à l 'ar t ic le 10 de la 

Conven t ion . 

L a C o u r e s t i m e en o u t r e q u e des ra i sons p e r t i n e n t e s et suff isantes 

jus t i f i a ien t la m a n i è r e don t c e t t e règle i n t e r n e a é té a p p l i q u é e aux 

c i rcons tances de l 'espèce, m a n i è r e que l 'on peu t r a i s o n n a b l e m e n t 

cons idé re r c o m m e p r o p o r t i o n n é e aux bu t s l ég i t imes poursuivis . A cet 

éga rd , la C o u r re lève q u e si les a u d i e n c e s en ques t i on conce rna i en t des 

accusa t ions pour des c r imes p a r t i c u l i è r e m e n t odieux su rvenus d a n s u n 

con t ex t e famil ia l , elles é t a i e n t ouve r t e s au publ ic , qui pouvai t y ass i s te r 

et en r e n d r e c o m p t e à l ' ex té r ieur . La re s t r i c t ion inc r iminée s ' appl iqua i t 

aux m é d i a s d a n s leur e n s e m b l e . Afin de r é p o n d r e au t rès g r a n d i n t é r ê t 
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po r t é pa r les méd ia s à l 'affaire, et c o m p t e t enu de la pe t i t e tai l le de la salle 

d ' a u d i e n c e , des disposi t ions ava ien t é té pr ises pour q u ' u n e r e t r a n s m i s s i o n 

audiovisuel le eû t lieu en d i rec t dans u n e salle de p resse a m é n a g é e à 

p r o x i m i t é , où les j o u r n a l i s t e s pouva ien t suivre le p rocès sur un pied 

d ' éga l i t é . 

En bref, la C o u r e s t ime q u e r ien ne d o n n e à p e n s e r q u e les au to r i t é s 

na t iona le s c o m p é t e n t e s a ien t o u t r e p a s s é leur m a r g e d ' app réc i a t i on en 

re fusant à la r e q u é r a n t e l ' au to r i sa t ion de radiodiffuser en d i rec t les 

aud iences t e n u e s devan t le t r i b u n a l de p r e m i è r e in s t ance . 

La C o u r conclut que c e t t e p a r t i e de la r e q u ê t e ne révèle a u c u n e 

a p p a r e n c e de viola t ion de l 'ar t ic le 10 de la Conven t i on et doit donc ê t r e 

re je tée c o m m e é t a n t m a n i f e s t e m e n t m a l fondée, en appl ica t ion de 

l 'ar t ic le 35 §§ 3 et 4 de la Conven t i on . 

2. La société r e q u é r a n t e se p la in t en o u t r e de n 'avoir d isposé d ' a u c u n 

recours effectif, c o n t r a i r e m e n t à ce q u e prévoi t l ' a r t ic le 13 de la Conven­

t ion, pour faire valoir son gr ief dé fendab le re la t i f à une violat ion de 

l 'ar t ic le 10. L 'ar t ic le 13 é n o n c e : 

« T o u t e p e r s o n n e d o n t les d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n o n t é t é 

v io lés , a d r o i t à l ' oc t ro i d ' u n r e c o u r s effect i f d e v a n t u n e i n s t a n c e n a t i o n a l e , a l o r s m ê m e 

q u e la v i o l a t i o n a u r a i t é t é c o m m i s e p a r d e s p e r s o n n e s a g i s s a n t d a n s l ' e x e r c i c e de l e u r s 

f o n c t i o n s off ic ie l les .» 

La société r e q u é r a n t e sou t i en t q u e , b ien q u e trois j u r id i c t ions i n t e rnes 

a ien t s t a t u é sur sa d e m a n d e fo rmulée sur le t e r r a i n de l 'ar t ic le 10, a u c u n e 

d ' e n t r e elles ne s 'est l ivrée à u n exerc ice de mise en ba l ance des différents 

i n t é r ê t s en j e u , c o m m e l 'exigeai t le c r i tè re de nécess i té qu i ressor t de 

ce t t e d isposi t ion. Le t r i buna l d e p r e m i è r e in s t ance a re je té la d e m a n d e 

sans mot ive r sa décis ion, la cour d ' appe l s 'est c o n t e n t é e de s ' exp r imer 

b r i è v e m e n t au passage sur le r e spec t de la Conven t ion , ce q u e le comi té 

de sélect ion des pourvois de la C o u r s u p r ê m e s'est bo rné à r e p r e n d r e tout 

en a jou tan t q u e l q u e s obse rva t ions . C e r t e s , le comi té a i n t e r p r é t é 

l 'ar t ic le 377 C P P à la l u m i è r e de l 'ar t icle 13 de la C o n v e n t i o n et a 

semble- t- i l r e connu q u ' u n e décision c o m m e celle-ci pouvai t ê t r e inf i rmée 

à condi t ion qu ' ex i s t â t u n gr ief dé fendab le . C e p e n d a n t , il n ' a a p p a r e m ­

m e n t pas e s t imé que tel é ta i t le cas en l 'espèce. 

La C o u r rappe l le q u e selon sa j u r i s p r u d e n c e , l 'ar t ic le 13 ne s ' appl ique 

q u e l o r squ ' une p e r s o n n e p r é t e n d a n t ê t r e v ic t ime d ' u n e violat ion d 'un 

dro i t p ro t égé p a r la C o n v e n t i o n peu t faire é t a t d ' un «gr ie f dé fendab le ». 

C o m p t e t enu des cons idé ra t ions qu 'e l l e a fo rmulées au sujet de l 'a r t ic le 10 

de la C o n v e n t i o n , elle conclut q u e la société r e q u é r a n t e ne pouvai t faire 

é t a t d 'un gr ief dé fendab le au sens de l 'ar t ic le 13, qui ne s ' appl ique donc 

pas (Boyle et Rice c. Royaume-Uni, a r r ê t du 27 avril 1988, sér ie A n° 131, p . 23, 

§ 52) . 
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M ê m e en p a r t a n t de l ' hypothèse q u e l 'ar t icle 13 s ' app l ique , il faut 

r a p p e l e r que ce t t e d isposi t ion ne g a r a n t i t a u c u n droi t à un doub le d e g r é 

de j u r id i c t i on (S. et autres c. Royaume-Uni, n" 13135/87, décis ion de la 

C o m m i s s i o n du 4 ju i l le t 1988, D R 5 6 ; Callaghan et autres c. Royaume-Uni, 

n" 14739/89, décis ion de la C o m m i s s i o n d u 9 ma i 1989, D R 60) . 

A n o t e r i n c i d e m m e n t q u ' e n dép i t des l imi ta t ions de la c o m p é t e n c e des 

ju r id ic t ions de r a n g s u p é r i e u r pour c o n n a î t r e au fond du refus du t r i buna l 

de p r e m i è r e in s t ance - qui cons t i tue l 'essent ie l du grief de la société 

r e q u é r a n t e sur le t e r r a i n de l 'ar t ic le 10 - et p o u r accorder le r ed re s se ­

m e n t a p p r o p r i é , la cour d ' appe l et le comi t é de sélect ion des pourvois de 

la C o u r s u p r ê m e e x a m i n è r e n t tous deux - pour la r e je te r - l ' a l légat ion 

selon laquel le le refus é ta i t c o n t r a i r e à l 'ar t icle 10. 

Enfin, la C o u r c o n s t a t e q u e la société r e q u é r a n t e n ' invoque pas 

l 'ar t icle 6 de la Conven t i on et elle n ' e s t ime pas nécessa i re d ' e x a m i n e r 

d'office l 'affaire sous l 'angle de ce t t e disposi t ion. 

Il s ' ensui t q u e ce t t e p a r t i e de la r e q u ê t e est elle aussi m a n i f e s t e m e n t 

ma l fondée au sens de l 'ar t ic le 35 § 3 de la Conven t ion , et doit donc ê t r e 

re je tée en appl ica t ion de l 'ar t ic le 35 § 4. 

P a r ces motifs , la Cour , à la ma jo r i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Applicability of Article 6 to a request for a retrial following the finding of a 
violation by the Court 

Article 6 

Applicability - Request for a retrial following the finding of a violation by the Court -
Determination of a criminal charge - Supervision of the execution of judgments 

* 
* * 

In 2001 the European Court of Human Rights delivered judgment in a previous 
case introduced by the applicant (no. 37950/97), finding that there had been a 
violation of Article 4 of Protocol No. 7 in that the applicant had been tried and 
punished consecutively by an administrative authority and by a criminal court for 
two offences containing the same essential elements. On the basis of the 
judgment, the applicant requested a retrial under Article 363a of the Code of 
Criminal Procedure. The Supreme Court dismissed his request for a public oral 
hearing and refused his application for a retrial. 

Held 
Article 6 § 1: According to the Court's established case-law, Article 6 does not apply 
to proceedings for the reopening of criminal proceedings, given that someone who 
applies for his case to be reopened is not "charged with a criminal offence". 
Proceedings under Article 363a of the Code of Criminal Procedure are akin to an 
application to reopen criminal proceedings. They are brought by a person who has 
been finally convicted and therefore do not concern the determination of a 
criminal charge. Article 6 consequently does not apply. Moreover, the Court has 
no jurisdiction to examine whether a High Contracting Party has complied with its 
obligations under a final judgment of the Court, supervision of the execution of 
judgments being the role of the Committee of Ministers under Article 46 § 2: 
incompatible ratione materiae. 

Case-law cited by the Court 

Oberschlick v. Austria, nos. 19255/92 and 21655/93, Commission decision of 16 May 
1995, Decisions and Reports 81-A 
Dankevich v. Ukraine (dec) , no 40679/98, 25 May 1999 
Sonnleitner v. Austria (dec) , no. 34813/97, 6January 2000 
Kucera v. Austria (dec) , no. 40072/98, 20 March 2001 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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T H E F A C T S 

T h e appl ican t , M r F r a n z Fischer , is an A u s t r i a n na t iona l who was born 
in 1974 a n d lives in W i l h e l m s b u r g . H e was r e p r e s e n t e d before t he C o u r t 
by M r S. Gloss , a lawyer p rac t i s ing in St. Pb l t en . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t h e case , as s u b m i t t e d by t h e app l i can t , m a y be 
s u m m a r i s e d as follows. 

O n 29 M a y 2001 the E u r o p e a n C o u r t of H u m a n Righ t s del ivered a 
j u d g m e n t in a case which had been in t roduced by the appl ican t 
(Franz Fischer v. Austria, no . 37950/97, 29 M a y 2001) . It found a violat ion 
of Ar t ic le 4 of Pro tocol No . 7 in t h a t t he app l i can t h a d consecut ively 
been t r ied and p u n i s h e d for two offences c o n t a i n i n g the s a m e essent ia l 
e l e m e n t s , first by t he a d m i n i s t r a t i v e au thor i ty for a d r ink dr iv ing offence 
u n d e r sect ions 5(1) and 9 9 ( l ) ( a ) of the Road Traffic Act and , af ter t h a t 
decision had b e c o m e final, by the c r imina l cour t for c aus ing d e a t h by 
negl igence wi th t he special e l e m e n t , u n d e r Art ic le 81 § 2 of t he C r i m i n a l 
C o d e , of "al lowing h imsel f to b e c o m e in tox ica ted" , w h e r e b y in toxica t ion 
is i r r e b u t t a b l y p r e s u m e d w h e r e a pe r son ' s blood alcohol level is above 
0.8 g r a m s per l i t re . 

O n 30 May 2001 the app l ican t filed a n appl ica t ion wi th t he S u p r e m e 
C o u r t u n d e r Art ic le 363a of t he Code of C r i m i n a l P r o c e d u r e (see below), 
r e q u e s t i n g a r e t r i a l . 

O n 30 O c t o b e r 2001 the appl icant r e q u e s t e d the S u p r e m e C o u r t to 
hold a hea r ing . 

O n 22 N o v e m b e r 2001 the S u p r e m e C o u r t d i smissed the appl ica t ion 
wi thou t holding a hea r ing . 

It found t h a t t he r e q u i r e m e n t s of Art icle 363a of the Code of C r i m i n a l 
P r o c e d u r e were not m e t , as the C o u r t had not es tab l i shed in Franz Fischer 
(cited above) t h a t t h e r e had been a violat ion of Art ic le 4 of Protocol No. 7 
"on account of a decision of a c r imina l cour t " . In r e a c h i n g this conclusion 
it had r ega rd to the C o u r t ' s r e a s o n i n g w h e r e b y the ques t ion w h e t h e r or 
not t he non bis in idem pr inciple was violated conce rned the r e l a t ionsh ip 
be tween the two offences in issue bu t not t he o rde r in which the two sets 
of p roceed ings were conduc ted , and t h a t t he C o n t r a c t i n g S t a t e r e m a i n e d 
free to d e t e r m i n e which of t he two offences was to be p rosecu ted . 

T h e S u p r e m e C o u r t ' s decis ion was served on 17 J a n u a r y 2002. 
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B. R e l e v a n t d o m e s t i c law 

U n d e r the h e a d i n g " R e t r i a l " (Erneuerung des Strafverfahrens) the Code of 
C r i m i n a l P r o c e d u r e (Strafprozeßordnung) p rovides as follows: 

Article 363a 

" 1 . I f it is e s t a b l i s h e d in a j u d g m e n t of t h e E u r o p e a n C o u r t of H u m a n R i g h t s t h a t 

t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n for t h e P r o t e c t i o n of H u m a n R i g h t s a n d 

F u n d a m e n t a l F r e e d o m s (Official G a z e t t e [Bundesgesetzblatt} n o . 2 1 0 / 1 9 5 8 ) or of o n e of i ts 

P r o t o c o l s on a c c o u n t of a d e c i s i o n [Entscheidung] o r o r d e r [Verfügung} of a c r i m i n a l c o u r t , 

a r e t r i a l sha l l be he ld on a p p l i c a t i o n in so far a s it c a n n o t be r u l e d o u t t h a t t h e v i o l a t i o n 

m i g h t h a v e a l f e c t e d t h e d e c i s i o n in a m a n n e r d e t r i m e n t a l t o t h e p e r s o n c o n c e r n e d . 

2 . All a p p l i c a t i o n s for a r e t r i a l sha l l be d e c i d e d by t h e S u p r e m e C o u r t . . . ." 

Article 363b 

" 1. O n a n a p p l i c a t i o n for a r e t r i a l , t h e S u p r e m e C o u r t s h a l l d e l i b e r a t e in p r i v a t e o n l y 

w h e r e t h e A t t o r n e y - G e n e r a l o r t h e j u d g e r a p p o r t e u r p r o p o s e s t h a t a d e c i s i o n be t a k e n 

o n o n e of t h e g r o u n d s s e t o u t in p a r a g r a p h s 2 a n d 3 . 

2 . W h e r e t h e S u p r e m e C o u r t d e l i b e r a t e s in p r i v a t e , it m a y r e f u s e a n a p p l i c a t i o n 

if it u n a n i m o u s l y c o n s i d e r s t h e a p p l i c a t i o n t o be m a n i f e s t l y i l l - founded . 

C O M P L A I N T 

T h e app l ican t compla ined u n d e r Ar t ic le 6 of t he Conven t i on t h a t t he 
S u p r e m e C o u r t had failed to hold a publ ic ora l h e a r i n g in t he p roceed ings 
conce rn ing his appl ica t ion u n d e r Art ic le 363a of the Code of C r i m i n a l 
P r o c e d u r e . 

T H E L A W 

T h e app l ican t c o m p l a i n e d t h a t t he p roceed ings conce rn ing his 
app l ica t ion for a r e t r i a l following the C o u r t ' s j u d g m e n t in Franz Fischer 
v. Austria (no. 37950/97 , 29 M a y 2001) h a d not fulfilled t he r e q u i r e m e n t s 
of Art ic le 6 of t he Conven t ion , the r e l evan t p a r t of which reads as follows: 

" 1 . In t h e d e t e r m i n a t i o n of. . . a n y c r i m i n a l c h a r g e a g a i n s t h i m , e v e r y o n e is e n t i t l e d 

to a fa i r a n d p u b l i c h e a r i n g ... by [a] ... t r i b u n a l . . . " 

T h e C o u r t will first e x a m i n e w h e t h e r Art ic le 6 appl ies to t h e 
p roceed ings in issue . In th is connec t ion , t he C o u r t r e i t e r a t e s t h a t , 
accord ing to its e s tab l i shed case-law, Ar t ic le 6 does not apply to pro­
ceedings for t h e r e o p e n i n g of c r imina l p roceed ings , given t h a t s o m e o n e 
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who appl ies for his case to be r e o p e n e d a n d whose s e n t e n c e has become 
final is not " cha rged wi th a c r imina l offence" wi th in the m e a n i n g of t he 
said Art ic le (see Dankevich v. Ukraine ( d e c ) , no. 40679/98, 25 May 1999; 
Sonnleitner v. Austria ( d e c ) , no. 34813/97, 6 J a n u a r y 2000; a n d Kucera 
v. Austria ( d e c ) , no. 40072/98 , 20 M a r c h 2001, each wi th fu r the r 
r e fe rences ) . 

Likewise, Art ic le 6 has b e e n found not to apply to p roceed ings on a plea 
of nul l i ty for the p re se rva t ion of t he law, b r o u g h t wi th the a im of se t t ing 
as ide a final convict ion following the f inding of a violat ion by the C o u r t , as 
in such p roceed ings t he pe r son conce rned was not " cha rged with a 
c r imina l offence" (see Oberschlick v. Austria, nos. 19255/92 a n d 21655/93, 
C o m m i s s i o n decision of 16 May 1995, Decis ions and Repor t s 81-A). 

T h e C o u r t cons iders tha t p roceed ings u n d e r Art ic le 363a of t he 
A u s t r i a n Code of C r i m i n a l P r o c e d u r e , conce rn ing an app l i ca t ion for a 
r e t r i a l following the f inding of a violat ion by the E u r o p e a n C o u r t of 
H u m a n Righ t s , a r e akin to p roceed ings for t he r e o p e n i n g of c r imina l 
p roceed ings . T h e y a r e b r o u g h t by a person whose conviction has become 
final a n d do not conce rn t he " d e t e r m i n a t i o n of a c r imina l c h a r g e " but the 
ques t i on w h e t h e r or not the condi t ions for g r a n t i n g a r e t r i a l a r e m e t . T h e 
C o u r t , t he re fo re , concludes t h a t Art ic le 6 of the C o n v e n t i o n does not 
apply to t he p roceed ings in ques t i on . 

As far as t he app l ican t m a y be u n d e r s t o o d to be c o m p l a i n i n g t h a t 
A u s t r i a has failed to comply wi th t he C o u r t ' s Franz Fischer j u d g m e n t cited 
above, t he C o u r t observes t h a t it has no ju r i sd ic t ion to e x a m i n e w h e t h e r 
a H i g h C o n t r a c t i n g P a r t y has compl ied wi th its ob l iga t ions u n d e r a 
j u d g m e n t given by it, the supervis ion of t he execu t ion of j u d g m e n t s be ing 
e n t r u s t e d to t he C o m m i t t e e of Min i s t e r s by v i r tue of Ar t ic le 46 § 2 of the 
Conven t ion . 

It follows tha t the appl ica t ion is i ncompa t ib l e ratione materiae wi th the 
provisions of the C o n v e n t i o n wi th in t he m e a n i n g of Art ic le 35 § 3 and 
m u s t be re jec ted in acco rdance wi th Art ic le 35 § 4. 

For t he se r easons , the C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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SOMMAIRE1 

Applicabilité de l'article 6 à une demande de renouvellement d'une procé­
dure formée à la suite d'un constat de violation par la Cour 

Article 6 

Applicabilité - Demande de renouvellement d'une procédure à la suite d'un constat de violation 
par la Cour - Décision sur une accusation en matière pénale - Contrôle de l'exécution des arrêts 

* 
* * 

En 2001, la Cour européenne des Droits de l 'Homme a rendu, dans une affaire 
(n" 37950/97) qui avait été introduite par le requérant, un arrêt dans lequel elle a 
estimé contraire à l'article 4 du Protocole n" 7 le fait que l'intéressé eût été jugé et 
puni deux fois (par une autorité administrative, puis par une juridiction pénale) 
pour des infractions ayant les mêmes éléments constitutifs. Se fondant sur cet 
arrêt , le requérant formula, au titre de l'article 363a du code de procédure 
pénale, une demande de renouvellement de la procédure. La Cour suprême le 
débouta sans avoir tenu l'audience publique sollicitée par lui. 

Article 6 § 1 : d'après la jurisprudence constante de la Cour, l'article 6 ne 
s'applique pas aux procédures en réouverture d'une procédure pénale, car le 
demandeur n'y est pas «accusé d'une infraction». Or la procédure prévue à 
l'article 363a du code de procédure pénale s'apparente à une procédure en 
réouverture d'une procédure pénale. Elle est introduite par une personne dont la 
condamnation est devenue définitive et ne vise donc pas à faire statuer sur une 
accusation en matière pénale. Par conséquent, l'article 6 ne trouve pas à 
s'appliquer. Par ailleurs, la Cour n'est pas compétente pour examiner si une 
Haute Partie contractante a respecté les obligations qui sont les siennes en vertu 
d'un arrêt définitif rendu par elle, le contrôle de l'exécution des arrêts revenant, en 
application de l'article 46 § 2, au Comité des Ministres : incompatibilité ralione 
maleriae. 

Jurisprudence citée par la Cour 

Oberschlick c. Autriche, n"s 19255/92 et 21655/93, décision de la Commission du 16 mai 
1995, Décisions et rapports 81-B 
Dankevich c. Ukraine (déc) , n° 40679/98, 25 mai 1999 
Sonnleitner c. Autriche (déc) , n" 34813/97, 6 janvier 2000 
Kucera c. Autriche (déc) , n" 40072/98, 20 mars 2001 

1. R é d i g é p a r le g re f f e , il n e lie p a s la C o u r . 
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(...) 

E N F A I T 

Le r e q u é r a n t , M. F r a n z Fischer , est un r e s so r t i s san t a u t r i c h i e n né en 

1974 et r é s idan t à W i l h e l m s b u r g . Il est r e p r é s e n t é d e v a n t la C o u r pa r 

M' S. Gloss , avocat à St. Pö l ten . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s on t é té exposés pa r le r e q u é r a n t , 

peuven t se r é s u m e r c o m m e suit . 

Le 29 ma i 2001 , la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e a r endu , 

d a n s u n e affaire qu i avait é té i n t r o d u i t e p a r l ' i n t é ressé , un a r r ê t (Franz 

Fischer c. Autriche, n" 37950/97, 29 m a i 2001) d a n s lequel elle a j u g é 

c o n t r a i r e à l 'ar t icle 4 d u Pro tocole n° 7 le fait q u e le r e q u é r a n t eû t été 

j u g é et pun i deux fois pour des infract ions ayan t les m ê m e s é l é m e n t s 

cons t i t u t i f s : tou t d ' abord pa r u n e a u t o r i t é a d m i n i s t r a t i v e p o u r condui te 

en é t a t d ' ivresse , en appl ica t ion des a r t ic les 5 § 1 et 99 § 1 a) du code de 

la r o u t e , puis , u n e fois c e t t e décis ion devenue défini t ive, p a r u n e j u r i ­

dict ion péna le p o u r homic ide p a r i m p r u d e n c e , avec l ' é l émen t spécial de 

c réa t ion des condi t ions d e l ' en iv r emen t , au sens de l 'ar t icle 81 § 2 du 

code péna l , l ' en iv remen t é t a n t du r e s t e p r é s u m é de façon i r ré f ragable 

lo rsque le t aux d 'a lcoolémie est de 0,8 g r a m m e p a r l i t re . 

Le 30 m a i 2001 , le r e q u é r a n t saisi t la C o u r s u p r ê m e d ' u n e d e m a n d e de 

r e n o u v e l l e m e n t de la p r o c é d u r e péna le au t i t r e de l 'ar t icle 363a du code 

de p r o c é d u r e péna le (voir c i -dessous) . 

Le 30 oc tobre 2001 , il l ' invita à t en i r u n e a u d i e n c e . 

Le 22 n o v e m b r e 2 0 0 1 , la C o u r s u p r ê m e le d é b o u t a sans avoir t enu 

d ' aud i ence . 

O b s e r v a n t q u e la C o u r n ' ava i t pas conclu, d a n s son a r r ê t Franz Fischer 

préc i t é , à la violat ion de l 'ar t ic le 4 du Pro tocole n" 7 « à ra ison d ' une 

décision é m a n a n t d ' u n e ju r id i c t ion p é n a l e » , elle e s t i m a que les 

condi t ions fixées pa r l 'ar t ic le 363a du code de p r o c é d u r e péna l e n ' é t a i en t 

pas r empl i e s . P o u r pa rven i r à ce t t e conclus ion, elle t in t c o m p t e du 

r a i s o n n e m e n t suivi p a r la C o u r d a n s ledit a r r ê t . Aux t e r m e s de celui-ci, 

la ques t i on de savoir si le pr inc ipe ne bis in idem avai t ou non é t é violé 

concerna i t le l ien e n t r e les d e u x infract ions en cause ma i s non l 'ordre 

d a n s leque l les deux p r o c é d u r e s ava ien t é té m e n é e s , l 'E ta t c o n t r a c t a n t 

r e s t a n t l ibre de d é t e r m i n e r laque l le des deux infract ions devai t faire 

l 'objet de pou r su i t e s . 

La décis ion de la C o u r s u p r ê m e fut notif iée le 17 j a n v i e r 2002. 
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B. Le d r o i t i n t e r n e p e r t i n e n t 

Le code de p rocédure péna le (Strafprozeßordnung) c o m p o r t e , sous le t i t r e 

« R e n o u v e l l e m e n t de la p r o c é d u r e p é n a l e » (Erneuerung des Strafverfahrens), 

les disposi t ions s u i v a n t e s : 

Article 363a 

« 1. S'il e s t é t a b l i p a r u n a r r ê t d e la C o u r e u r o p é e n n e d e s D r o i t s d e l ' H o m m e q u ' u n e 

d é c i s i o n [Entscheidung] ou u n e o r d o n n a n c e [Verfügung] é m a n a n t d ' u n e j u r i d i c t i o n p é n a l e 

a v io lé u n e d i s p o s i t i o n de la C o n v e n t i o n d e s a u v e g a r d e d e s D r o i t s d e l ' H o m m e e t d e s 

L i b e r t é s f o n d a m e n t a l e s ( J o u r n a l officiel [Bundesgesetzblatt] n" 2 1 0 / 1 9 5 8 ) ou de l ' un d e ses 

P r o t o c o l e s , la p r o c é d u r e do i t ê t r e r e c o m m e n c é e si l 'on ne p e u t e x c l u r e q u e la v i o l a t i o n 

a i t p u i n f l u e n c e r la d é c i s i o n d ' u n e façon p r é j u d i c i a b l e à la p e r s o n n e c o n c e r n é e . 

2. L e s d e m a n d e s de r e n o u v e l l e m e n t d e la p r o c é d u r e r e l è v e n t d e la c o m p é t e n c e 

exc lus ive d e la C o u r s u p r ê m e . (...) » 

Article 363b 

« 1. L a C o u r s u p r ê m e n e do i t d é l i b é r e r e n c h a m b r e d u conse i l s u r u n e d e m a n d e de 

r e n o u v e l l e m e n t d e la p r o c é d u r e q u e si le p r o c u r e u r g é n é r a l ou le r a p p o r t e u r p r o p o s e 

q u e la d é c i s i o n soit f o n d é e s u r l ' un d e s m o t i f s é n o n c é s a u x p a r a g r a p h e s 2 et 3 . 

2. L o r s q u e la C o u r s u p r ê m e d é l i b è r e e n c h a m b r e d u conse i l , e l le p e u t r e j e t e r la 

d e m a n d e 

( . . . ) 

si e l le l ' e s t i m e à l ' u n a n i m i t é m a n i f e s t e m e n t m a l f o n d é e . 

( . . . ) . . 

G R I E F 

I n v o q u a n t l 'ar t icle 6 de la C o n v e n t i o n , le r e q u é r a n t se p la in t q u e la 

C o u r s u p r ê m e n 'a pas t e n u d ' aud ience pub l ique pour e x a m i n e r la 

d e m a n d e qu' i l avai t i n t rodu i t e au t i t r e de l 'ar t icle 363a du code de 

p r o c é d u r e péna l e . 

E N D R O I T 

Le r e q u é r a n t a l lègue q u e la p r o c é d u r e c o n c e r n a n t la d e m a n d e de 

r e n o u v e l l e m e n t de la p r o c é d u r e péna l e formée p a r lui à la su i te de l ' a r rê t 

Franz Fischer c. Autriche (n° 37950/97, 29 m a i 2001) a m é c o n n u les 

d isposi t ions de l 'ar t icle 6 de la Conven t ion , don t la pa r t i e p e r t i n e n t e en 

l 'espèce est ainsi l ibe l lée : 

1. « T o u t e p e r s o n n e a d r o i t à ce q u e s a c a u s e soi t e n t e n d u e é q u i t a b l e m e n t , 

p u b l i q u e m e n t (...) p a r u n t r i b u n a l (...) q u i d é c i d e r a (...) d u b i e n - f o n d é d e t o u t e 

a c c u s a t i o n e n m a t i è r e p é n a l e d i r i g é e c o n t r e e l l e . (...) » 
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La C o u r e x a m i n e r a tout d ' abo rd si l 'ar t icle 6 s ' app l ique à la p r o c é d u r e 

en c a u s e . Elle rappe l le à cet é g a r d sa j u r i s p r u d e n c e c o n s t a n t e selon 

laque l le l 'ar t icle 6 n 'es t pas appl icab le à u n e p r o c é d u r e t e n d a n t à la 

r é o u v e r t u r e d ' une p r o c é d u r e p é n a l e car la p e r s o n n e qu i , u n e fois sa 

c o n d a m n a t i o n passée en force de chose j u g é e , d e m a n d e parei l le 

r é o u v e r t u r e n 'es t pas «accusée d ' une in f rac t ion» au sens dud i t ar t icle 

(Dankevich c. Ukraine ( d é c ) , n" 40679/98 , 25 mai 1999 ; Sonnleitner c. Autriche 

( d é c ) , n" 34813/97, 6 j a n v i e r 2 0 0 0 ; et Kucera c. Autriche ( d é c ) , n" 40072/98, 

20 m a r s 2 0 0 1 ; voir é g a l e m e n t les renvois opé rés d a n s c h a c u n e de ces 

affa i res) . 

De la m ê m e m a n i è r e , l 'ar t ic le 6 n 'es t pas appl icab le à un pourvoi en 

cassa t ion d a n s l ' i n t é rê t de la loi i n t rodu i t aux fins d ' a n n u l a t i o n d 'une 

c o n d a m n a t i o n passée en force de chose j u g é e à la sui te d ' un cons ta t 

de viola t ion p a r la C o u r , la p e r s o n n e en cause n ' é t a n t pas d a v a n t a g e 

«accusée d ' une in f rac t ion» d a n s une telle p r o c é d u r e (Oberschlick 

c. Autriche, n"s 19255/92 et 21655/93 , décis ion de la C o m m i s s i o n du 16 ma i 

1995, Décis ions et r a p p o r t s 81-B). 

La C o u r cons idère q u e la p r o c é d u r e prévue à l 'ar t ic le 363a du code de 

p r o c é d u r e péna l e au t r i ch i en , qui prévoit la possibi l i té de faire 

r e c o m m e n c e r u n e p r o c é d u r e péna le à la sui te d ' u n cons ta t de violat ion 

par la C o u r e u r o p é e n n e des Dro i t s d e l ' H o m m e , est c o m p a r a b l e à la 

p r o c é d u r e en r é o u v e r t u r e d ' une p r o c é d u r e péna le s u s m e n t i o n n é e . Elle 

est i n t r o d u i t e pa r u n e p e r s o n n e don t la c o n d a m n a t i o n est devenue 

définit ive et vise à faire s t a t u e r non pas su r u n e «accusa t i on en m a t i è r e 

p é n a l e » , mais sur la ques t ion de savoir si les condi t ions p e r m e t t a n t le 

r e n o u v e l l e m e n t de la p r o c é d u r e péna l e sont r é u n i e s . La C o u r conclut 

donc q u e l 'ar t ic le 6 d e la C o n v e n t i o n ne s ' app l ique pas à la p r o c é d u r e en 

ques t i on . 

D a n s la m e s u r e où le r e q u é r a n t peu t ê t r e c o m p r i s c o m m e a l l éguan t 

q u e l 'Aut r iche ne s 'est pas confo rmée à l ' a r rê t Franz Fischer p réc i t é , la 

C o u r observe qu 'e l l e n 'es t pas c o m p é t e n t e pour e x a m i n e r si u n e H a u t e 

P a r t i e c o n t r a c t a n t e a r empl i ses obl iga t ions décou l an t d ' un a r r ê t , le 

con t rô le de l ' exécut ion des a r r ê t s d e la C o u r r e v e n a n t , en v e r t u de 

l 'ar t ic le 46 § 2 de la Conven t ion , au C o m i t é des Min i s t r e s . 

Il s ' ensui t que la r e q u ê t e est incompat ib le ratione materiae avec les 

d ispos i t ions de la Conven t ion , au sens de l 'ar t icle 35 § 3, et doit ê t r e 

r e j e t ée , en appl ica t ion de l 'ar t icle 35 § 4. 

P a r ces motifs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 




