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SUMMARY' 

Right to an effective remedy in respect of a complaint concerning the length 
of court proceedings 

Article 13 

Effective remedy - Right to an effective remedy in respect of a complaint concerning the length of 
court proceedings - Remedy capable ofeilfter expediting proceedings or providing adequate redress 
- Examination of remedy based on constitutional rights - Absence of effective remedy 

* 
* * 

The applicants instituted civil proceedings in July 1991. The proceedings ended in 
December 1999. 

Held 
(1) Article 6 § 1: The proceedings lasted approximately eight years and 
five months. The Court did not consider that the case was significantly complex 
and did not accept the Government's suggestion that the applicants' conduct 
accounted for the delay in the proceedings. It did, however, identify a number of 
delays which were attributable to the competent authorities and which were not 
justified by the Government's submissions. Consequently, the proceedings had not 
been determined within a reasonable time. 
Conclusion: violation (unanimously). 
(2) Article 13: In the context of excessive length of court proceedings, Article 13 
offers an alternative: a remedy will be effective if it can either expedite the 
proceedings or provide adequate redress for delays that have already occurred. In 
the present case, the Government had not claimed that there was any specific 
remedy whereby an individual could complain about the length of proceedings, 
but had argued that the applicants could at any stage of the proceedings have 
brought an action based on two "unenumerated" constitutional rights, namely 
the principle of constitutional justice and the right to litigate. However, none of 
the domestic eases relied on by the Government staled that these rights included 
a right to complain about delays in court proceedings attributable to the 
judicial authorities. Moreover, even assuming that a right to a determination 
of proceedings within a reasonable time could be considered to be one of the 
guarantees flowing from the Constitution and that a complaint could be raised at 
any time, it had not been demonstrated that the remedy was "effective, adequate 
or accessible". The Government had not referred to any domestic case in which a 
complaint to a domestic court about delay of the nature in issue in the present case 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b i n d t h e C o u r t . 
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had resulted in the prevention of excessive delay or of its continuation or 
in damages being awarded for delay which had already occurred. In such 
circumstances, it had not been shown that a claim based on the constitutional 
rights to justice and to litigate constituted an effective domestic remedy for 
excessively long proceedings. 
Conclusion: violation (unanimously). 

Article 41: The Court made awards in respect of non-pecuniary damage and in 
respect of costs and expenses. 
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In the c a s e o f D o r a n v. I r e l a n d , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Thi rd Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r G. RESS, President, 
M r I. CABRAL BARRETO, 
M r L. CAFLISCH, 
M r P. KORIS, 
M r B . ZUPANCIC, 
M r J . HEDIGAN, 
M r K. TRAJA, judges, 

and M r V. BERGER, Section Registrar, 

Having de l i be r a t ed in p r iva te on 28 F e b r u a r y 2002 and 8 J u l y 2003, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on t h e last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in a n app l ica t ion (no. 50389/99) aga ins t I re land 
lodged wi th the C o u r t u n d e r Art ic le 34 of the Conven t i on for t he Pro
tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s (" the Conven
t ion") by two Ir ish na t iona l s , T e r e n c e and M a u r e e n D o r a n (" the first and 
second app l i can t s " ) , on 21 May 1999. 

2. T h e I r ish G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by 
the i r Agen t , M r A. Connol ly and , subsequen t ly , by M s D. M c Q u a d e , of 
the D e p a r t m e n t of Fore ign Affairs. 

3. T h e app l i can t s main ly compla ined u n d e r Art ic les 6 a n d 13 of the 
Conven t ion about t he l eng th of civil p roceed ings they had i n s t i t u t e d and 
about t he lack of an effective d o m e s t i c r e m e d y in tha t respec t . 

4. T h e appl ica t ion was init ial ly a l loca ted to t he F o u r t h Sect ion of t he 
C o u r t (Rule 52 § 1 of the Rules of C o u r t ) . 

5. By a decis ion of 30 M a r c h 2000 the C o u r t dec l a red ce r t a in 
compla in t s inadmiss ib le . 

6. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the compos i t ion of i ts 
Sect ions (Rule 25 § 1). Th i s case was ass igned to the newly composed 
T h i r d Sect ion (Rule 52 § 1). W i t h i n tha t Sect ion, the C h a m b e r tha t 
would cons ider t he case (Article 27 § 1 of t he Conven t ion ) was 
cons t i t u t ed as provided in Rule 26 § 1. 

7. By a decision of 28 F e b r u a r y 2002 the C h a m b e r dec la red t he 
app l i c an t s ' compla in t s conce rn ing the l eng th of the p roceed ings and 
an effective r e m e d y in t h a t respec t admiss ib le , and t he i r r e m a i n i n g 
compla in t s inadmiss ib le . 
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8. T h e C h a m b e r dec ided , af ter consu l t ing the pa r t i e s , t h a t no h e a r i n g 
on the m e r i t s was r e q u i r e d (Rule 59 § 3 in fine). N o observa t ions on the 
mer i t s were s u b m i t t e d by the p a r t i e s . 

T H E FACTS 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. T h e app l i can t s a re Ir ish c i t izens , born in 1958 and 1957 respect ively, 
and bo th live in C o u n t y Wicklow, I r e l and . 

10. O n 12 S e p t e m b e r 1990 they a g r e e d to buy a site wi th p l a n n i n g 
pe rmiss ion from " the vendor s " , on which they i n t e n d e d to build a house . 
T h e sale was c o m p l e t e d in O c t o b e r 1990. It s u b s e q u e n t l y e m e r g e d t h a t 
t h e r e were d i sc repanc ies in t he re levan t site m a p s on which they h a d 
rel ied d u r i n g the sa le , a n d they did not have access to the si te from the 
road. T h e y were obliged to d i scon t inue bu i ld ing and to sell t he s i te . 

11. O n 31 May 1991 the Min i s t e r for Agr i cu l t u r e and Food es tab l i shed 
the T r i b u n a l of Enqu i ry in to the Beef Process ing Indus t ry (" the Beef 
T r i b u n a l " ) a n d n o m i n a t e d t he P re s iden t of the H igh C o u r t as its sole 
m e m b e r . Whi le conduc t i ng the Beef T r i b u n a l , t he P re s iden t con t inued , 
when possible , to sit in cases in t he H igh C o u r t . 

12. O n 17July 1991 the appl ican ts ins t i tu ted High Cour t proceedings for 
negl igence, negl igent m i s s t a t e m e n t , b r each of con t rac t , m i s r e p r e s e n t a t i o n 
and b reach of w a r r a n t y aga ins t the i r own solicitors ("the app l i can t s ' 
solici tors"), the vendors a n d " t he vendors ' solicitors". O n 10 M a r c h 1992 
the High Cour t o rde red discovery on a consent basis. P u r s u a n t to t he 
app l ican t s ' mot ion and the d e f e n d a n t s ' consent , on 4 May 1992 the High 
C o u r t o rde red t h e de fendan t s to file the i r defence wi thin four weeks . 
F u r t h e r mot ions of the appl ican ts were s t ruck out on 22 and 2 4 J u n e and on 
19 O c t o b e r 1992. O n 18 May 1993 the case was certified ready for hea r ing 
by the app l i can t s ' senior counsel . 

13. T h e case was original ly l isted for h e a r i n g on 8 J u l y 1993 bu t it was 
ad journed ( the app l i can t s objected) due to the il lness of one of the 
de f endan t s to 15 J u l y 1993, w h e n a n o t h e r h e a r i n g d a t e would be fixed. 
O n 15 J u l y 1993 a h e a r i n g d a t e was fixed for 6 O c t o b e r 1993. O n t h a t 
d a t e t h e r e was no j u d g e avai lable and the m a t t e r was h e a r d on 7 O c t o b e r 
1993, w h e n the P re s iden t of the High C o u r t ( " the t r ia l j u d g e " ) m a d e 
h imsel f avai lable . 

T h e G o v e r n m e n t m a i n t a i n e d t h a t t he t r ia l j u d g e was advised by 
counsel p r e sen t t h a t the h e a r i n g r e q u i r e d two days , t h a t the j u d g e had 
notified the pa r t i e s t h a t his Beef T r i b u n a l c o m m i t m e n t s m e a n t t h a t he 
had only two days for the i r case so t h a t , if the case took longer , he would 
be obliged to ad journ it unt i l af ter the Beef T r i b u n a l , t h a t he would only 
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deal wi th issues of l iabili ty and t h a t the app l i can t s had a g r e e d to th is . The 
app l i can t s den ied t h a t t he i r counse l h a d so advised the t r ia l j u d g e , t ha t 
the t r ia l j u d g e had in formed t h e m t h a t the t r ia l would be so ad journed , 
t h a t the i r counsel would have a g r e e d to a n indef ini te a d j o u r n m e n t (given 
the second app l i can t ' s psychological s t a t e ) or t h a t they had a g r e e d to t he 
s epa ra t i on of issues of l iabili ty and d a m a g e s . 

14. T h e app l i c an t s ' case was h e a r d on 7 a n d 8 O c t o b e r 1993 and , since 
it was unf in ished, the t r ia l j u d g e ad journed it. O n 2 N o v e m b e r 1993 and 
8 F e b r u a r y 1994 the app l i can t s wro te to the Ch ie f R e g i s t r a r of t he High 
C o u r t , a sk ing for enqu i r i e s to be m a d e as to w h e n the ac t ion would be 
r e s u m e d . O n 16 M a r c h 1994 they w r o t e to the R e g i s t r a r a sk ing him to 
in t e rvene wi th the tr ial j u d g e to fix a d a t e , enclos ing a med ica l cer t i f icate 
from the second app l i can t ' s doc to r d a t e d 12 M a r c h 1994 (see p a r a g r a p h 32 
below). T h e R e g i s t r a r was also con t ac t ed by t e l e p h o n e on n u m e r o u s 
occasions by the app l i can t s r e g a r d i n g a h e a r i n g d a t e . In M a r c h 1994 the 
R e g i s t r a r in formed the app l i can t s by t e l e p h o n e tha t the t r ia l j u d g e had 
conf i rmed a h e a r i n g d a t e in J u l y 1994. A l e t t e r to t he R e g i s t r a r of 

9 J u n e 1994 r e q u e s t e d t h a t a h e a r i n g d a t e be fixed. 
15. D u r i n g this per iod , the app l i can t s also wro te to, inter alios, 

n u m e r o u s m e m b e r s of Dail E i r e a n n ( the H o u s e of R e p r e s e n t a t i v e s ) and 
to the M i n i s t e r for J u s t i c e . T h e D e p u t y C h a i r of Dai l E i r e a n n indica ted in 
a l e t t e r d a t e d 25 M a r c h 1994 t h a t he had con t ac t ed t he Ac t ing P res iden t 
of t he High C o u r t , a sk ing the l a t t e r to i n t e r c e d e on the app l i c an t s ' behalf. 
O n 7 Apri l 1994 the Act ing P r e s i d e n t repl ied tha t the case would be t a k e n 
in Ju ly 1994. 

16. O n 29 J u l y 1994 the tr ial j u d g e c o m p l e t e d his r epo r t for t he Beef 
T r i b u n a l . O n 19 S e p t e m b e r 1994 he was appo in t ed Chie f J u s t i c e of t h e 
S u p r e m e C o u r t . T h e t r ia l j u d g e r e s u m e d the h e a r i n g of the app l i can t s ' 
case on 5 O c t o b e r 1994. H e h e a r d t he last two wi tnesses a n d r e q u e s t e d 
legal a r g u m e n t in wr i t ing . H e reserved j u d g m e n t , i nd i ca t ing t h a t he 
would del iver it a p p r o x i m a t e l y one week af ter receipt of the w r i t t e n 
submiss ions . T h o s e submiss ions were filed a t the end of O c t o b e r 1994. 

17. O n 29 N o v e m b e r 1994, 2 F e b r u a r y , 12 April and 22 May 1995 the 
app l ican t s wro te to c e r t a i n r eg i s t r a r s of t he H igh C o u r t , r e q u e s t i n g 
in fo rmat ion as to w h e n the j u d g m e n t would be de l ivered . A reply da t ed 
26 May 1995 s t a t e d t h a t t he t r ia l j u d g e could not confirm w h e n he could 
del iver his j u d g m e n t given his heavy c o m m i t m e n t s . F u r t h e r to the 
app l i c an t s ' l e t t e r , the Min i s t e r for J u s t i c e ind ica ted in a l e t t e r of 

10 J u l y 1995 t h a t , whi le she could not i n t e rvene , she had b r o u g h t t he 
m a t t e r to t he a t t e n t i o n of a r e g i s t r a r of t he H igh C o u r t . T h e app l ican t s 
also wro te to a r e g i s t r a r on 12Ju ly 1995, aga in r e q u e s t i n g an ear ly delivery 
d a t e . A r eg i s t r a r ' s reply of 13 J u l y 1995 ind ica ted a del ivery d a t e before t he 
end of the m o n t h . By a l e t t e r da t ed 25 J u l y 1995, t he M i n i s t e r for Jus t i ce 
replied to a fu r the r l e t t e r from the app l i can t s , i nd ica t ing t h a t she had 
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forwarded a copy of the app l i c an t s ' co r r e spondence to the t r ia l judge . 
F u r t h e r to a n o t h e r l e t t e r from the app l i can t s , a r eg i s t r a r s u b s e q u e n t l y 
conf i rmed del ivery of the j u d g m e n t on 12 S e p t e m b e r 1995. 

18. J u d g m e n t was del ivered oral ly on t h a t d a t e . Both the vendors a n d 
the app l i c an t s ' solicitors were found liable in d a m a g e s ; t he c la im aga ins t 
t he v e n d o r s ' solicitors was d i smissed . O n 21 S e p t e m b e r 1995 the H i g h 
C o u r t m a d e var ious o rde r s conce rn ing d a m a g e s ( a d j o u r n m e n t of t he 
a s s e s s m e n t of d a m a g e s ) and costs to be pa id by the unsuccessful pa r t i e s . 
P e n d i n g l ina l i sa t ion by the tr ial j u d g e of t he wr i t t en j u d g m e n t the form of 
o r d e r was not to be per fec ted , so as to allow the app l i can t s t ime to cons ider 
t he tex t of t h a t j u d g m e n t p r io r to the expiry of t he t ime- l imi t for 
a p p e a l i n g any o rde r s of the H i g h C o u r t . T h e app l i can t s wro te two l e t t e r s 
to a r e g i s t r a r of the H i g h C o u r t (da ted 6 and 13 O c t o b e r 1995) and the 
text of the j u d g m e n t b e c a m e avai lable in m i d - O c t o b e r 1995. T h e o r d e r of 
the High C o u r t was per fec ted on 17 O c t o b e r 1995 and on 3 N o v e m b e r 
1995 the app l i can t s a p p e a l e d the findings in favour of the v e n d o r s ' 
solicitors to t he S u p r e m e C o u r t . T h e vendors also a p p e a l e d the H igh 
C o u r t f indings aga ins t t h e m . 

19. Since a s t e n o g r a p h e r had not b e e n p r e s e n t d u r i n g the H i g h 
C o u r t h e a r i n g s , it was necessa ry to p r e p a r e and ag ree a record of t he 
evidence given d u r i n g those hea r ings for the purposes of the appea l . By 
9 F e b r u a r y 1996 the app l i can t s had c o m p l e t e d a s u b s t a n t i a l no te of 
evidence a n d on 29 M a r c h 1996 they s u b m i t t e d it to the vendors a n d 
to the v e n d o r s ' solicitors for the i r a g r e e m e n t . O n 17 J u l y 1996 the 
app l i can t s issued two mot ions . T h e first sought the c o m m e n t s of t h e 
vendor s ' solicitors on t he note of evidence a n d the second r e q u e s t e d t h a t 
t he v e n d o r s ' appea l be s t ruck out for "want of p rosecu t ion" since t he 
vendors had not filed d o c u m e n t s in t he i r appea l . 

20. O n 26 J u l y 1996 the S u p r e m e C o u r t h e a r d bo th mot ions with the 
tr ial j u d g e ( t hen Ch ie f ju s t i ce ) pres id ing . T h e cour t r e q u e s t e d t h e vendors 
a n d the v e n d o r s ' solicitors to s u b m i t the i r c o m m e n t s on the no te of 
evidence wi th in two weeks , in default of which the tr ial judge would 
finalise the n o t e . O n the second mot ion , the vendors were given unt i l 
7 O c t o b e r 1996 to file t he r e l evan t appea l d o c u m e n t s , in defaul t of which 
the S u p r e m e C o u r t envisaged s t r ik ing out t he vendor s ' appea l . Bo th 
mot ions were ad journed unt i l 11 O c t o b e r 1996. T h e vendor s ' appea l and 
the r e l a t ed mot ion were l a t e r d r o p p e d . 

21 . Fol lowing fu r the r l e t t e r s from the app l ican t s in Augus t 1996, on 
17 S e p t e m b e r 1996 the v e n d o r s ' solicitors indica ted t h a t they d i sag reed 
wi th s ix teen i t e m s in the no te of evidence . O n 11 O c t o b e r 1996 t h e 
app l i c an t s ' mo t ion conce rn ing the no te of evidence was ad journed to 
18 O c t o b e r 1996. T h r e e days l a t e r t h e v e n d o r s ' solicitors conf i rmed t h a t 
a g r e e m e n t would not be r e a c h e d on the no te . O n 18 O c t o b e r 1996 t h r e e 
judges of t he S u p r e m e C o u r t (not inc luding the tr ial j u d g e ) d i r ec ted t he 
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t r ial j u d g e to se t t le t he note of evidence . O n 24 O c t o b e r 1996 the 
app l i can t s s u b m i t t e d the note of evidence t o g e t h e r wi th a note of t he 
s ix teen d i spu t ed points to the tr ial j u d g e . 

22. In or a r o u n d N o v e m b e r 1996 the P re s iden t of t he H i g h C o u r t gave 
d i rec t ions t h a t all compla in t s abou t delays in p roceed ings should be 
forwarded to h im. A m e m o r a n d u m of t he P re s iden t of the H igh C o u r t 
publ ished in The Bar Review of J a n u a r y / F e b r u a r y 1997 no ted t he delays in 
de l iver ing reserved j u d g m e n t s d u e to the sho r t age of judges and 
r e q u e s t e d legal p rac t i t i one r s formally to notify t he P re s iden t of the High 
C o u r t of the i r concerns abou t such delays . 

23 . Subsequen t ly , the app l i can t s wro te to a r eg i s t r a r of the H igh C o u r t 
on a n u m b e r of occasions ( inc luding on 14 J a n u a r y , 12 M a r c h a n d 
2 5 J u n e 1997) r e q u e s t i n g the ear ly s e t t l e m e n t of t he no te of evidence . O n 
8 J u l y 1997 the app l i can t s wro te to the P re s iden t of the H igh C o u r t 
r e q u e s t i n g h im to i n t e rvene , given the delay in the i r p roceedings . In 

J u l y 1997 a r e g i s t r a r of the H igh C o u r t ind ica ted oral ly t h a t the tr ial 
j u d g e would dea l wi th t he m a t t e r af ter 20 Augus t 1997. T h e app l ican t s 
sent a fu r the r r e m i n d e r to t h a t r e g i s t r a r on 18 S e p t e m b e r 1997. O n 
10 O c t o b e r 1997 the D e p a r t m e n t of J u s t i c e , Equa l i ty a n d Law Reform 
("the D e p a r t m e n t of J u s t i c e " ) r e q u e s t e d the Ch ie f R e g i s t r a r ' s c o m m e n t s 
on the a l leged u n d u e delay in the case. O n 16 O c t o b e r 1997 a r eg i s t r a r 
ind ica ted to t he D e p a r t m e n t of J u s t i c e t h a t t he no te of evidence m a t t e r 
would be resolved in a week ' s t i m e . 

24. By a l e t t e r d a t e d 22 O c t o b e r 1997, t he t r ia l judge forwarded a 
six-page r epo r t he had p r e p a r e d on the evidence a n d on the points 
d i spu ted by the r e l evan t pa r t i e s and apologised to t he app l i can t s for 
the delay. By a l e t t e r d a t e d 24 O c t o b e r 1997, a r eg i s t r a r a s su red the 
D e p a r t m e n t of J u s t i c e tha t the note of evidence m a t t e r had been 
resolved a n d t h a t a n ear ly d a t e for a h e a r i n g of t he appea l would be 
m a d e avai lable . 

25. F u r t h e r to the app l ican t s ' compla in t s to the i r m e m b e r of 
Dail E i r e a n n and to t he T a n a i s t e ( the D e p u t y P r i m e Min i s t e r ) , the 
A t to rney G e n e r a l expressed , in a l e t t e r of 30 O c t o b e r 1997 to t he 
appl icants , his concern at the de lay in the i r case . Whi le he could not , 
const i tut ional ly , in te r fe re in judicial m a t t e r s , he had m e n t i o n e d the 
m a t t e r informally to the tr ial j u d g e and the l a t t e r a s su red him that all 
o u t s t a n d i n g m a t t e r s had been deal t with. In a l e t te r d a t e d 4 November 
1997, the A t to rney G e n e r a l conf i rmed to t he T a n a i s t e t h a t he was 
concerned about the delays t he appl ican ts had exper ienced in the i r case 
and t h a t he had ra ised these m a t t e r s in a p r iva te and informal m a n n e r 
with the trial j u d g e , who had assured him tha t all o u t s t a n d i n g m a t t e r s had 
been deal t wi th . Following an invi tat ion, the app l ican t s m e t wi th a m e m b e r 
of t he A t t o r n e y G e n e r a l ' s Office in la te N o v e m b e r 1997, a l though the 
advice was tha t t h a t Office could not in ter fere in judic ia l processes . 
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26. By a mo t ion d a t e d 9 D e c e m b e r 1997, t he app l i can t s a m e n d e d the i r 
appea l . By a l e t t e r d a t e d 21 J a n u a r y 1998, the Min i s t e r for J u s t i c e repl ied 
to enqu i r i e s of t he Tao i seach ( P r i m e Min i s t e r ) conce rn ing the app l i can t ' s 
case , po in t ing out t h a t on 21 N o v e m b e r 1997 the appea l h e a r i n g had been 
fixed for 2 F e b r u a r y 1998. 

27. T h e S u p r e m e C o u r t del ivered its rese rved j u d g m e n t on the 
app l i c an t s ' appea l on 9 M a r c h 1998 and found in t he app l i c an t s ' favour, 
cons ide r ing t h a t t he v e n d o r s ' solicitors were also liable in negl igence to 
the app l i can t s . 

28 . T h e case was r e m i t t e d to the High C o u r t for the a s s e s s m e n t and 
a p p o r t i o n m e n t of d a m a g e s . By a l e t t e r d a t e d 7 May 1998, t he A t t o r n e y 
G e n e r a l rep l ied to ques t ions by the app l i c an t s ' m e m b e r of Dail E i r e a n n : 
he ind ica ted tha t the i r case was " c o n c e r n i n g " and tha t it was hoped t h a t 
the recen t ly e s tab l i shed sys tem for m o n i t o r i n g judic ia l delays would 
ensu re t h a t the i r expe r i ence would not be r e p e a t e d . 

29. T h e v e n d o r s ' solicitors filed an a m e n d e d defence in May 1998 and 
the app l i can t s filed fur ther pa r t i cu l a r s of d a m a g e in J u n e 1998. O n 
26 J u n e 1998 the v e n d o r s ' solici tors m a d e a late l odgemen t into cour t in 
t he s u m of 85,000 Irish pounds ( IEP) . T h e app l i can t s objected . A l e t t e r 
d a t e d 13 J u l y 1998 from the A t t o r n e y G e n e r a l ' s Office to t he app l i can t s 
expla ined tha t his previous in te rven t ion r e l a t ed to an a d m i n i s t r a t i v e act 
by t h e t r ia l judge ( the note of evidence) but t h a t the o u t s t a n d i n g m a t t e r s 
w e r e jud ic ia l ones in which he could not in te r fe re . By a l e t t e r d a t e d 22 J u l y 
1998, the A t t o r n e y G e n e r a l ' s Office conf i rmed t h a t it had been in formed 
t h a t a h e a r i n g d a t e had been fixed by the High C o u r t for 13 O c t o b e r 1998. 
A l e t t e r d a t e d 6 Augus t 1998 from the Tao i seach ' s Office to the app l i can t s 
conf i rmed t h a t inc reased resources to the cour t s m e a n t t h a t it was hoped 
t h a t the i r expe r i ence would not be r e p e a t e d . O n 9 O c t o b e r 1998 the 
app l i can t s also m e t wi th the T a n a i s t e to discuss t he l eng th of the i r 
ongo ing p roceed ings . 

30. F r o m 13 to 16 O c t o b e r 1998 an a s s e s s m e n t h e a r i n g took place in 
the High C o u r t . O n 25 N o v e m b e r 1998 the H i g h C o u r t a w a r d e d the 
app l i can t s a p p r o x i m a t e l y IEP 200,000 in respec t of pecun ia ry d a m a g e 
and IEP 10,000 in respec t of non-pecun ia ry d a m a g e ( the H igh C o u r t 
finding t h a t bo th app l i can t s had b e e n pu t t h r o u g h "a h igh d e g r e e of 
anx ie ty and u p s e t " as a consequence of the d e f e n d a n t s ' neg l igence) . T h e 
app l i can t s were also awarded the i r costs w h e n t axed a n d a sce r t a i ned . O n 
11 D e c e m b e r 1998 the High C o u r t dea l t wi th m a t t e r s conce rn ing the 
a t t r i b u t i o n of liability b e t w e e n the d e f e n d a n t s . T h e o r d e r of the H igh 
C o u r t was per fec ted in ear ly F e b r u a r y 1999. T h e r e was no a p p e a l on 
t he se m a t t e r s to t he S u p r e m e C o u r t . 

3 1. T h e T a x i n g M a s t e r ab r idged the t i m e for service of the app l i can t s ' 
bill of costs ( O r d e r 99, Rule 28(1) , of the Rules of t he Super io r C o u r t s ) and 
fixed a h e a r i n g for 29 J u l y 1999. T h e bill of costs con t a ined 519 i t e m s and 
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compr i sed 172 pages . This h e a r i n g was t h e n ad journed on the appl ica t ion 
of the v e n d o r s ' solicitors unt i l 20 O c t o b e r 1999. T h e h e a r i n g took place 
on t h a t d a t e and , since it did not finish, it was ad journed to a n d 
con t inued on 20 N o v e m b e r 1999. It was again ad jou rned and concluded 
on 22 N o v e m b e r 1999, w h e n the T a x i n g M a s t e r de l ivered his reserved 
ru l ing . T h e Cer t i f i ca te on T a x a t i o n ( a p p r o x i m a t e l y IEP 300,000) was 
s igned by the T a x i n g M a s t e r on 15 D e c e m b e r 1999. 

32. T h e app l i can t s have s u b m i t t e d a n u m b e r of medica l cer t i f icates to 
t he C o u r t . 

A cert i f icate p r e p a r e d by the second appl ican t ' s doc tor on 26 May 1993 
a t t e s t e d to her severe symptoms of anxie ty since t he legal p rob lems had 
ar i sen . She had requ i red r e p e a t e d courses of med ica t ion a n d she was, a t 
t h a t s t age , depressed a n d on medica t ion . H e r anxie ty symptoms were 
likely to con t inue unti l the legal s i tua t ion was resolved. T h e s a m e doctor 
conf i rmed, in a cert if icate d a t e d 12 M a r c h 1994, a de t e r io ra t i on of the 
second appl icant ' s condi t ion in to "frank depress ion" . Medica t ion had 
initially he lped but the delay in t he proceedings was worsen ing her 
condi t ion. A psychiatr ic r epor t on t he second appl icant d a t e d Ju ly 1998 
recorded he r significant clinical depress ion since the s t a r t of the 
proceedings , which w a r r a n t e d a n t i d e p r e s s a n t s a n d t ranqui l l i se rs on many 
occasions. It was cons idered tha t the proceedings cont inual ly t h r e a t e n e d to 
b r ing about a re lapse , in spi te of cer ta in per iods of i m p r o v e m e n t following 
a p p r o p r i a t e t r e a t m e n t . It was also cons idered tha t a full recovery was 
foreseeable only after the proceedings t e r m i n a t e d . A psychiatr ic repor t on 
t he first appl icant d a t e d Augus t 1998 a t t e s t ed to the g rea t s t ra in the 
proceedings had caused h im. 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

33. Art ic le 40(3) (1) of t he C o n s t i t u t i o n provides: 

" T h e S t a t e g u a r a n t e e s in i ts l aws to r e s p e e t , a n d , a s far a s p r a c t i c a b l e , by i ts laws t o 

d e f e n d a n d v i n d i c a t e t h e p e r s o n a l r i g h t s of t h e c i t i z e n . " 

C e r t a i n of t he pe r sona l r igh ts of t he ci t izen a re explicitly g u a r a n t e e d by 
provisions of t he C o n s t i t u t i o n . In add i t ion , in i n t e r p r e t i n g and applying 
Art ic le 40(3) (1) of t he C o n s t i t u t i o n , t he I r ish cour t s have identif ied o the r 
" u n e n u m e r a t e d " r igh ts p ro t ec t ed by v i r tue of t h a t Ar t ic le . T h e s e include 
the pr inciple of "cons t i tu t iona l j u s t i c e " {inter alia, no one should be a j u d g e 
in the i r own cause (nemo index in sua causa), anyone w h o may be adversely 
affected by a decision should be afforded the o p p o r t u n i t y to pu t the i r side 
of the case (audi alteram partem) and the r ight to fair p r o c e d u r e s ) . T h e o the r 
re levan t u n e n u m e r a t e d r ight der ived from Art ic le 40(3) (1) is the r ight to 
l i t iga te or t he r ight of access to a cour t . 
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34. O r d e r 60 of the Rules of t he Super io r C o u r t s provides as follows: 

" 1 . I t a n y q u e s t ion as to t h e va l id i ty of a n y law*, h a v i n g r e g a r d t o t h e p r o v i s i o n s of t h e 

C o n s t i t u t i o n , sha l l a r i s e in a n y a c t i o n o r m a t t e r t h e p a r t y h a v i n g c a r r i a g e of t h e 

p r o c e e d i n g s sha l l f o r t h w i t h s e r v e n o t i c e u p o n t h e A t t o r n e y G e n e r a l , if he is not a l r e a d y 

a p a r t y . 

2. If a n y q u e s t i o n a s to t h e i n t e r p r e t a t i o n of t h e C o n s t i t u t i o n , o t h e r t h a n a q u e s t i o n 
r e f e r r e d to in R i d e 1, sha l l a r i s e in a n y a c t i o n or m a t t e r , t h e p a r t y h a v i n g c a r r i a g e of t h e 
p r o c e e d i n g s s h a l l , if t h e C o u r t so d i r e c t s , s e r v e no t i c e u p o n t h e A t t o r n e y G e n e r a l . 

3 . S u c h n o t i c e sha l l s t a t e conc i se ly t h e n a t u r e of t h e p r o c e e d i n g s in w h i c h t h e 

q u e s t i o n o r d i s p u t e a r i s e s a n d t h e c o n t e n t i o n or r e s p e c t i v e c o n t e n t i o n s of t h e p a r t y o r 

p a r t i e s to t h e p r o c e e d i n g s . 

4. T h e A t t o r n e y G e n e r a l sha l l t h e r e u p o n be e n t i t l e d to a p p e a r in t h e a c t i o n o r 

m a t t e r a n d b e c o m e a p a r t y t h e r e t o a s r e g a r d s t h e q u e s t i o n w h i c h a r i s e s . " 

35. T h e re levan t p a r t s of O r d e r 123 of the Rules of the Super io r C o u r t s 
provide as follows: 

" I. At t h e t r i a l o r h e a r i n g of a n y c a u s e o r m a t t e r w i t h o r a l e v i d e n c e , a n y p a r t y m a y 

a p p l y to t h e J u d g e for a n o r d e r t h a t t h e p r o c e e d i n g s be r e p o r t e d by a s h o r t h a n d w r i t e r 

a n d t h e r e u p o n t h e J u d g e shal l a p p o i n t a s h o r t h a n d w r i t e r . 

3 . T h e p a r l y a p p l y i n g lor a n o r d e r u n d e r R u l e 1 ... sha l l pay t h e r e m u n e r a t i o n of t h e 

s h o r t h a n d w r i t e r a n d sa id p a y m e n t sha l l be b o r n e by sa id p a r t y u n l e s s t h e J u d g e o r t h e 

M a s t e r ( a s t h e c a s e m a y be) sha l l a f t e r t h e t r i a l o r h e a r i n g cer t i fy t h a t in his o p i n i o n it 

w a s e x p e d i e n t t h a t t h e p r o c e e d i n g s o r a n y p a r t t h e r e o f s h o u l d h a v e b e e n so r e p o r t e d . If 

s u c h c e r t i f i c a t e is g iven t h e r e m u n e r a t i o n of t h e s h o r t h a n d w r i t e r for r e p o r t i n g t h e 

p r o c e e d i n g s o r p a r t t h e r e o f to w h i c h t h e c e r t i f i c a t e r e l a t e s sha l l be p a r t o f t h e c o s t s in 

t h e c a u s e . 

4. T h e J u d g e sha l l h a v e p o w e r , d u r i n g t h e c o u r s e o r a t t h e c o n c l u s i o n of t h e t r i a l o r 

h e a r i n g , to d i r e c t t h a t c o p i e s of t h e s h o r t h a n d w r i t e r ' s t r a n s c r i p t of t h e e v i d e n c e o r a n y 

p a r t t h e r e o f be f u r n i s h e d to h i m a t t h e p u b l i c e x p e n s e o r be f u r n i s h e d t o a n y party-

a p p l y i n g t h e r e f o r a t t h e e x p e n s e of t h a t p a r t y . " 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

36. Accord ing to the app l i can t s , t he l eng th of t he p roceed ings inst i 
t u t ed by t h e m cons t i t u t ed a b reach of the " r ea sonab le t i m e " r e q u i r e m e n t 
laid down in Art icle 6 § 1 of the Conven t ion . T h e G o v e r n m e n t re jec ted the 
a l lega t ion . T h e r e l evan t p a r t s of Art ic le 6 § 1 provide: 

" I n t h e d e t e r m i n a t i o n of his civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d t o a ... 

h e a r i n g w i t h i n a r e a s o n a b l e t i m e by [a] ... t r i b u n a l . . . " 
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B. T h e Court ' s a s s e s s m e n t 

43 . T h e p roceed ings i n s t i t u t ed by t h e app l i can t s began on 17 J u l y 1991 
a n d ended on 15 D e c e m b e r 1999 wi th t he s i g n a t u r e of the t axa t ion 
cer t i f icate by the T a x i n g M a s t e r of the H igh C o u r t (see Robins v. the 
United Kingdom, j u d g m e n t of 23 S e p t e m b e r 1997, Reports of Judgments and 
Decisions 1997-V, p. 1809, §§ 28-29). T h e y the re fo re las ted eight years and 
five m o n t h s ajDproximately. 

T h e p roceed ings were not before a s ignif icant n u m b e r of i n s t ances , the 
C o u r t observ ing t h a t the High C o u r t was seised as a cour t of first ins tance 
on the liability issue and , la ter , on t he a s s e s s m e n t a n d a p p o r t i o n m e n t of 
d a m a g e s , wi th the S u p r e m e C o u r t e x a m i n i n g the app l i c an t s ' appea l on 
one liabili ty m a t t e r . 

44. T h e C o u r t r e i t e r a t e s tha t t he r e a s o n a b l e n e s s of the l eng th of 
p roceed ings m u s t be assessed in t he light of t he c i r c u m s t a n c e s of the 
case a n d hav ing r e g a r d to t he c r i t e r i a laid down in t he C o u r t ' s case-law, 
in p a r t i c u l a r the complex i ty of the case , t he conduc t of the app l i can t s and 
of the re levan t a u t h o r i t i e s , a n d the i m p o r t a n c e of w h a t was at s t ake for 
t h e app l i can t s in t h e l i t igat ion (see, for e x a m p l e , Comingersoll S.A. 
v. Portugal [ G C ] , no. 35382/97, § 19, E C H R 2000-IV). 

45. T h e C o u r t notes tha t the p roceed ings conce rned , inter alia, 
a l lega t ions of negl igence and m i s r e p r e s e n t a t i o n aga ins t two firms of 
solicitors and the vendors of t he re levant p roper ty . It cons iders t h a t the 
case was not significantly complex from an a d m i n i s t r a t i v e or factual 
point of view. Whi le the p roceed ings m a y have es tab l i shed a novel du ty of 
care by a vendor ' s solicitor to a legally r e p r e s e n t e d p u r c h a s e r , t he Cour t 
does not find t h a t any such legal novelty can expla in t he l eng th of t he 
app l i c an t s ' p roceed ings . 

46. As to t he conduc t of t he app l i can t s , t he C o u r t does not accep t t he 
G o v e r n m e n t ' s sugges t ion tha t the i r conduc t accoun t s for t he delay in the i r 
p roceed ings . 

In pa r t i cu l a r , the a d j o u r n m e n t of the H igh C o u r t h e a r i n g (from Ju ly to 
O c t o b e r 1993) was d u e to the il lness of one of t he d e f e n d a n t s . Even 
a s s u m i n g tha t the app l i can t s accep ted on 7 O c t o b e r 1993 tha t the 
j u d g e c h a i r i n g the Beef T r i b u n a l h e a r the i r case in the c i r c u m s t a n c e s 
sugges t ed by the G o v e r n m e n t (which the app l i can t s firmly con tes ted -
see pa rag ra j jh 13 above) , no o t h e r High C o u r t j u d g e was , in any event , 
free to h e a r the case in O c t o b e r 1993 and the G o v e r n m e n t did not 
ind ica te w h e n a n o t h e r would have been avai lable . O n c e the case had 
begun wi th one j u d g e , efficiency and logic d i c t a t ed t h a t it r e m a i n wi th 
h im a n d , in any event , the tr ial j u d g e had c o m p l e t e d his r epo r t for the 
Beef T r i b u n a l by J u l y 1994. Even if t he app l i can t s did not object to t he 
o r d e r of 5 O c t o b e r 1994 al lowing fu r the r w r i t t e n submiss ions , those 
submiss ions had been m a d e by the end of t h a t s a m e m o n t h . As to t he 
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a d j o u r n m e n t of t he d a m a g e s a s s e s s m e n t unt i l af ter t he app l i c an t s ' appea l 
to the S u p r e m e C o u r t , t he C o u r t observes tha t app l i can t s were en t i t l ed 
to appea l , they were in fact successful a n d it would have been i r r a t iona l 
to assess a n d a p p o r t i o n d a m a g e s to be pa id by the d e f e n d a n t s before t h e 
liability of each had been es tab l i shed . 

As to the p re sence of a s t e n o g r a p h e r at t r ia l , the C o u r t observes t h a t 
t h e app l i can t s would have been r e q u i r e d to decide pr ior to knowing the 
resul t of the first-instance h e a r i n g w h e t h e r to risk the not insignificant 
costs of a s t e n o g r a p h e r for t he pu rposes of any a p p e a l (see O r d e r 123, 
Rule 3 , of t he Rules of t h e S u p e r i o r C o u r t s ) . It is fu r the r no ted tha t 
t he G o v e r n m e n t did not c la im t h a t s eek ing a g r e e m e n t of the pa r t i e s 
on a note of evidence , when the n a t u r e and ambi t of the appea l was 
c lea re r , was a novel m a n n e r of p roceed ing . F u r t h e r m o r e , the app l i can t s 
had c o m p l e t e d a subs t an t i a l no te of evidence by F e b r u a r y 1996 and 
s u b s e q u e n t l y carefully p u r s u e d the v e n d o r s ' sol ic i tors ' a g r e e m e n t 
t h r o u g h l e t t e r s and an appl ica t ion to cour t (see p a r a g r a p h s 19-21 
above) . T h e y repl ied wi th in two weeks to the s ix teen poin ts of 
d i s a g r e e m e n t t h e n s u b m i t t e d by t h e v e n d o r s ' solicitors. O n c e the 
S u p r e m e C o u r t d i r ec t ed the trial j u d g e to se t t l e t he no te of evidence, 
they vigorously p u r s u e d the tr ial j u d g e ' s s e t t l e m e n t of the note (see 
p a r a g r a p h s 21-24 above) . 

T h e C o u r t has also had r ega rd to t h e app l i c an t s ' t imely comple t ion of 
t he i r submiss ions and the i r n u m e r o u s mot ions to t he cour t to e n s u r e the 
d e f e n d a n t s ' a d h e r e n c e to the i r p rocedu ra l obl iga t ions . T h e y were also 
t enac ious in the i r pursu i t of informal m e a n s of speed ing u p t he i r 
p roceed ings , which s teps r e su l t ed in the informal in te rcess ion on the 
app l i can t s beha l f by, inter alios, the Tao i seach , the T a n a i s t e , the A t t o r n e y 
G e n e r a l and the D e p a r t m e n t of J u s t i c e , such a u t h o r i t i e s on ce r t a in 
occasions acknowledg ing the unaccep tab i l i ty of the de lay in the 
app l i can t s p roceed ings (see, for e x a m p l e , paragrajahs 23, 25 a n d 29 
above) . T h e C o u r t finds tha t the app l i can t s d i l igent ly p u r s u e d the t imely 
resolu t ion of the p roceed ings they had ins t i t u t ed . 

47. As to t he conduct of the c o m p e t e n t a u t h o r i t i e s , the C o u r t 
r e i t e r a t e s t h a t , w h e t h e r or not a sys tem allows a pa r ty to apply to 
exjaedite p roceed ings , the cour t s a r e not e x e m p t e d from e n s u r i n g t h a t 
the r ea sonab le t i m e r e q u i r e m e n t of Art ic le 6 is compl ied wi th , as the 
du ty to a d m i n i s t e r j u s t i c e expedi t ious ly is i n c u m b e n t in t he first place on 
the re levan t a u t h o r i t i e s (see Philis v. Greece (no. 2), j u d g m e n t of 27 J u n e 
1997,Reports 1997-IV, p. 1086, § 49) . 

T h e C o u r t no tes t h a t one year (from 8 O c t o b e r 1993 to 5 O c t o b e r 1994) 
e lapsed b e t w e e n t h e beg inn ing a n d e n d of t he h e a r i n g a t first i n s t ance . In 
add i t ion , t h e r e was a fu r the r delay of a lmos t one yea r b e t w e e n the end of 
the h e a r i n g and the del ivery of j u d g m e n t at first i n s t ance (from 5 O c t o b e r 
1994 to 12 S e p t e m b e r 1995). A l though the t r ia l j u d g e had c o m m i t m e n t s 
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to t he Beef T r i b u n a l , he had c o m p l e t e d his r e p o r t for t h a t t r i b u n a l by 
J u l y 1994 and , in any event , it is for the S t a t e to o rgan i se its legal sys tem 
in such a way as to ensu re the reasonab ly t imely d e t e r m i n a t i o n of legal 
p roceed ings (see, for e x a m p l e , Salesi v. Italy, j u d g m e n t of 26 F e b r u a r y 
1993, Ser ies A no. 257-E, p . 60, § 24) . F u r t h e r m o r e , a lmos t a n o t h e r yea r 
passed b e t w e e n the d a t e w h e n the S u p r e m e C o u r t d i r ec ted t he t r ia l j u d g e 
to se t t l e t he note of evidence a n d his finalising a s ix-page repor t on t h a t 
no te (from 24 O c t o b e r 1996 to 22 O c t o b e r 1997). T h e tr ial j u d g e 
apologised to the app l i can t s for this delay. T h e C o u r t cons iders t h a t 
t he se per iods of delay, a m o u n t i n g to a p p r o x i m a t e l y t h r e e yea r s , we re 
a t t r i b u t a b l e to t he a u t h o r i t i e s . 

Moreove r , the C o u r t observes t ha t , w h e n the S u p r e m e C o u r t gave 
j u d g m e n t on the app l i c an t s ' appea l in M a r c h 1998, the p roceed ings had 
a l r eady las ted over six and a hal f years , which per iod inc luded the delays 
descr ibed above a t t r i b u t a b l e to the au tho r i t i e s . In such c i r c u m s t a n c e s , the 
C o u r t cons iders t h a t pa r t i cu l a r d i l igence was r e q u i r e d of the judicial 
a u t h o r i t i e s subsequen t ly conce rned wi th the p roceed ings to ensu re t he 
speedy d e t e r m i n a t i o n of the o u t s t a n d i n g issues, namely , t he a s se s smen t 
and a p p o r t i o n m e n t of d a m a g e s by the High C o u r t and the app l i can t s ' 
costs . However , t he a s s e s s m e n t a n d a t t r i b u t i o n of d a m a g e s was not 
c o m p l e t e d by the H igh C o u r t unt i l n ine m o n t h s l a t e r ( D e c e m b e r 1998), 
wi th a fu r the r y e a r e laps ing before the cos ts ' aspec t of t he case was 
finalised. 

T h e C o u r t cons iders t h a t the delays descr ibed above a t t r i b u t a b l e to the 
c o m p e t e n t a u t h o r i t i e s a r e not jus t i f ied by the submiss ions of the Govern
m e n t . 

48. Accordingly, and having r ega rd to wha t was a t s t ake for the 
app l i can t s (see, for e x a m p l e , Hentrich v. France, j u d g m e n t of 22 S e p t e m b e r 
1994, Ser ies A no. 296-A, p. 23 , § 61), t he C o u r t concludes tha t t he 
a p p l i c a n t s ' p roceed ings were not d e t e r m i n e d wi th in a r ea sonab l e t ime as 
r e q u i r e d by Art ic le 6 § 1 of t he Conven t i on and t h a t t h e r e has the re fore 
b e e n a violat ion of t h a t provision. 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 13 O F T H E CONVENTION" 

49. T h e app l ican t s also m a i n t a i n e d , re lying on Art ic le 13 of t he 
C o n v e n t i o n , t ha t they had no effective r e m e d y as r e g a r d s t he l eng th of 
the i r p roceed ings . Th i s Art ic le r e a d s as follows: 

" E v e r y o n e w h o s e r i g h t s a n d f r e e d o m s as sc l fo r th in [ t h e ] C o n v e n t i o n a r e v i o l a t e d 

s h a l l h a v e a n effect ive r e m e d y b e f o r e a n a t i o n a l a u t h o r i t y n o t w i t h s t a n d i n g t h a t t h e 

v i o l a t i o n h a s b e e n c o m m i t t e d by p e r s o n s a c t i n g in a n official c a p a c i t y . " 
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A. T h e p a r t i e s ' s u b m i s s i o n s 

/. The Government 

50. T h e G o v e r n m e n t m a i n t a i n e d t h a t the app l i can t s did have an 
effective domes t i c r e m e d y . T h e y s u b m i t t e d t h a t it had been open to 
t h e m to con tend t h a t t hey had a r ight to a decision wi th in a r ea sonab le 
t i m e on two cons t i tu t iona l g r o u n d s d r a w n from the u n e n u m e r a t e d r igh ts 
g u a r a n t e e d by Ar t ic le 40(3) ( I ) of the C o n s t i t u t i o n . Such g r o u n d s could 
have been rel ied on by the app l i can t s at any s t age of t he p roceed ings (The 
State (Shatter, Gallagher & Co.) v. de Valera (No. 2) [1987] Irish R e p o r t s (IR) 
55, at 59-60) . Whi le the C o n s t i t u t i o n and o t h e r law did not p rescr ibe any 
p a r t i c u l a r r e m e d y for the in f r ingemen t of an individual ' s cons t i tu t iona l 
r igh t s , the a p p r o p r i a t e r e m e d y would d e p e n d on the facts of a p a r t i c u l a r 
case and " m a y " include a n a w a r d of d a m a g e s aga ins t t he S t a t e (Healy 
v. Minister for Defence, H igh C o u r t , 7 J u l y 1994, p . 10, and Kennedy v. Ireland 
[1987] IR 587, at 593) . 

5 1 . T h e first cons t i tu t iona l g r o u n d the app l i can t s could have rel ied on 
was t he pr inciple of "cons t i tu t iona l j u s t i c e " . T h e G o v e r n m e n t s u b m i t t e d 
t h a t t he cou r t s have recognised t h a t the u n e n u m e r a t e d r igh ts g u a r a n t e e d 
by Ar t ic le 40(3) (1) of the C o n s t i t u t i o n include pr inciples of cons t i t u t iona l 
j u s t i ce a n d t h a t t he l a t t e r e n c o m p a s s var ious p r o c e d u r a l g u a r a n t e e s , 
a m o n g which a r ight to a r easonab ly p r o m p t decision. In this connec t ion , 
t he G o v e r n m e n t ci ted a n u m b e r of d o m e s t i c cases (In Re Haughey [1971] 
IR 217; Garvey v. Ireland [ 1981 ] IR 75; O'Keefe v. Commissioners of Public Works, 
S u p r e m e C o u r t , 24 M a r c h 1980; The State (McFadden) v. Governor of Mountjoy 
Prison (No. 1) [1981] Irish Law R e p o r t s M o n t h l y ( ILRM) 113; Cannon 
v. Minister for the Marine [1991] 1 IR 82; Twomey v. Minister for Tourism and 
Transport, S u p r e m e C o u r t , 12 F e b r u a r y 1993;BosphorousHava Yollari Turizm 
ve Ticaret Anonim Sirketi v. Minister for Transport (No. 2) [1997] 2 IR \ ;In Re 
Gallagher (No. 2) [1996] 3 IR 10; and McNeill v. Garda Commissioner [1997] 
1 IR 469) . 

T h e G o v e r n m e n t s u b m i t t e d t h a t cons t i tu t iona l j u s t i c e had successfully 
been rel ied on to a u g m e n t the special ised code of p rocedu ra l and 
evident ia l law r e g u l a t i n g judic ia l funct ion w h e r e t he passage of t i m e 
could have re su l t ed in injustice (ODomhaill v. Merrick [1984] IR 151 and 
Toal v. Duignan (No. 1) [1991] I L R M 135). 

52. T h e second cons t i tu t iona l g r o u n d which the G o v e r n m e n t sugges
ted the app l i can t s could have rel ied on was the i r cons t i t u t iona l r ight to 
l i t iga te or the i r r ight of access to a cour t to asse r t and v indica te legal 
r igh t s (Macauley v. Minister for Posts and Telegraphs [1966] IR 345, a t 
357-58) . T h e y m a i n t a i n e d tha t the app l i can t s could the re fore have 
a r g u e d before t he H igh and S u p r e m e C o u r t s t h a t t hey had a cons t i tu 
t ional r ight to a decision wi th in a r easonab le t ime in o r d e r for the i r r ight 
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to l i t iga te to be effective, based on the m a x i m t h a t j u s t i ce delayed is 
j u s t i c e den ied and , in pa r t i cu l a r , t hey could have a r g u e d t h a t the i r r ight 
to l i t iga te e x t e n d e d to the m o r e p r o m p t process ing of t he i r case by the 
cour t s . T h e y could have r e q u e s t e d t h e cour t s to give effect to this r ight 
or, in defau l t , to award t h e m d a m a g e s for its i n f r ingemen t . 

53 . F u r t h e r m o r e , the G o v e r n m e n t s u b m i t t e d t h a t t he domes t i c 
cour t s had a positive d u t y to p ro tec t persons aga ins t invasion of the i r 
cons t i t u t iona l r igh ts . T h e y po in ted out t h a t j u d g e s t ake a n o a t h to 
upho ld t h e C o n s t i t u t i o n a n d a r e the re fo re u n d e r a d u t y to p r e se rve the 
individual ' s cons t i tu t iona l r igh t s . T h e y fu r the r a r g u e d t h a t the 
app l i can t s could also have p leaded the j u d g m e n t s of t he E u r o p e a n C o u r t 
of H u m a n Righ t s as pe rsuas ive au tho r i t y in suppor t of the i r cons t i tu t iona l 
con t en t i ons . 

2. The applicants 

54. T h e app l i can t s c o n t e n d e d t h a t they were m o r e t h a n di l igent in 
e n s u r i n g the speedy conclusion of the p roceed ings . In pa r t i cu l a r , they 
had issued n u m e r o u s mot ions and o therwise c o r r e s p o n d e d wi th the 
a u t h o r i t i e s . Whi le var ious b r a n c h e s of t h e S t a t e h a d consequen t ly 
recognised the delays in t he i r case , the r e sponse of t he jud ic i a ry was 
i n a d e q u a t e and it would have been the s a m e j u d g e s who would have had 
to cons ider any cons t i t u t iona l p roceed ings sugges t ed by the G o v e r n m e n t . 
T h e y also m a i n t a i n e d tha t they could not r easonab ly have been expec ted 
to p u r s u e addi t iona l and s u b s t a n t i a l p roceed ings before t he H igh and 
S u p r e m e C o u r t s in o rde r to speed u p the p roceed ings . As to t he case-law 
to which the G o v e r n m e n t re fe r red , t he app l i can t s no ted t h a t not one case 
r e l a t e d to de lay a t t r i b u t a b l e to a j u d g e . 

B. T h e C o u r t ' s a s s e s s m e n t 

55. Ar t ic le 13 of t he Conven t ion g u a r a n t e e s the avai labi l i ty at na t iona l 
level of a r e m e d y to enforce t he s u b s t a n c e of t he C o n v e n t i o n r igh ts and 
f reedoms in w h a t e v e r form they m a y h a p p e n to be secured in t he domes t i c 
legal o rde r . T h e effect of Art ic le 13 is t hus to r e q u i r e t he provision of a 
d o m e s t i c r e m e d y to dea l w i th t he subs t ance of an " a r g u a b l e c o m p l a i n t " 
u n d e r t he Conven t i on a n d to g r a n t a p p r o p r i a t e relief (see, a m o n g 
m a n y o t h e r a u t h o r i t i e s , Kudla v. Poland [ G C ] , no. 30210/96, § 157, 
E C H R 2000-XI) . 

56. T h e scope of t he C o n t r a c t i n g S t a t e s ' ob l iga t ions u n d e r Art ic le 13 
var ies d e p e n d i n g on t h e n a t u r e of t he app l i can t ' s c o m p l a i n t ; however , t he 
r e m e d y r e q u i r e d by Art ic le 13 m u s t be "effect ive" in p rac t i ce as well as 
in law (see, for e x a m p l e , Ilhan v. Turkey [ G C ] , no. 22277/93, § 97, 
E C H R 2000-VTI). T h e t e r m "effective" is also cons ide red to m e a n tha t 
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t he r e m e d y m u s t be a d e q u a t e and accessible (see Paulino Tomâs v. Portugal 
( d e c ) , no. 58698/00, E C H R 2003-VIII) . 

57. In addi t ion , pa r t i cu l a r a t t e n t i o n should be paid to, inter alia, t he 
speed iness of the r e m e d i a l ac t ion itself, it not be ing exc luded t h a t t he 
a d e q u a t e n a t u r e of the r e m e d y can be u n d e r m i n e d by its excessive 
d u r a t i o n (see Tomé Mota v. Portugal ( d e c ) , no. 32082/96, E C H R 1999-LX, 
and Paulino Tomâs, c i ted above) . 

58 . T h e effectiveness of a r e m e d y wi th in t he m e a n i n g of Ar t ic le 13 
does not d e p e n d on the ce r t a in ty of a favourable o u t c o m e for the 
app l i can t . Nor does the " a u t h o r i t y " re fe r red to in t h a t provision 
necessar i ly have to be a jud ic ia l au thor i ty ; bu t if it is not , its powers a n d 
the g u a r a n t e e s a r e re levant in d e t e r m i n i n g w h e t h e r the r e m e d y before it 
is effective. In add i t ion , even if a single r e m e d y does not by itself en t i re ly 
satisfy t he r e q u i r e m e n t s of Art ic le 13, t he a g g r e g a t e of r e m e d i e s provided 
for u n d e r domes t i c law may , in pr inc ip le , do so (see, a m o n g m a n y o t h e r 
a u t h o r i t i e s , Silver and Others v. the United Kingdom, j u d g m e n t of 25 M a r c h 
1983, Ser ies A no. 6 1 , p . 42, § 113, and Chahal v. the United Kingdom, 

j u d g m e n t of 15 N o v e m b e r 1996, Reports 1996-V, pp . 1869-70, § 145). 

59. T h e C o u r t fu r the r r e i t e r a t e s tha t r e m e d i e s avai lable to a l i t igant 
a t d o m e s t i c level for ra is ing a compla in t about the l eng th of p roceed ings 
a r e "effective", wi th in the m e a n i n g of Art icle 13, if they " [p reven t ] the 
a l leged violat ion or its con t i nua t i on , or [provide] a d e q u a t e r ed re s s for 
any violat ion t h a t [has] a l ready o c c u r r e d " (see Kudla, c i ted above, § 158). 
In t he con tex t of excessive l eng th of p roceed ings , Art icle 13 the re fo re 
offers an a l t e rna t ive : a r e m e d y will be cons idered "effect ive" if it can be 
used e i t he r to exped i t e a decis ion by the cour t s dea l ing wi th t he case , or to 
provide the l i t igant wi th a d e q u a t e r ed re s s for delays tha t have a l r eady 
occu r red (see Mifsud v. France (dec.) [ G C ] , no. 57220/00, § 17, E C H R 
2002-VIII) . 

60. Finally, it is to be no ted t h a t , in McMullen v. Ireland ( ( d e c ) , 
no. 42297/98 , 4 Ju ly 2002) , the appl ican t also compla ined abou t the 
l eng th of civil p roceed ings i n s t i t u t ed by h im. T h e G o v e r n m e n t a r g u e d 
t h a t he had failed to e x h a u s t d o m e s t i c r e m e d i e s as he had not b r o u g h t 
a n ac t ion based on his u n e n u m e r a t e d r ight to l i t iga te a n d to have access 
to a cour t . T h e C o u r t found t h a t the G o v e r n m e n t had not d i scha rged the 
onus on t h e m to show t h a t he h a d avai lable to h im an effective d o m e s t i c 
r e m e d y in respec t of t he l eng th of his p roceed ings . 

6 1 . It r e m a i n s for the C o u r t to d e t e r m i n e w h e t h e r t he m e a n s avai lable 
to t he p r e s e n t app l i can t s in I r ish law for compla in ing about the l eng th of 
the i r p roceed ings can be cons ide red "effect ive" wi th in t h e m e a n i n g of 
Art ic le 13 of the Conven t ion (which Art ic le has a close affinity wi th 
Art ic le 35 § 1 of the Conven t i on - see Kudla, c i ted above, § 152) in t he 
sense e i t he r of p r e v e n t i n g the a l leged violat ion or its c o n t i n u a t i o n , or of 
provid ing a d e q u a t e r ed res s for any violat ion t h a t had a l r eady occu r red . 
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62. T h e C o u r t no tes tha t t he G o v e r n m e n t did not c la im tha t t h e r e was 
any specific legal avenue conceived of as a s e p a r a t e r e m e d y w h e r e b y an 
individual could compla in about the l eng th of p roceed ings . Neve r the l e s s , 
they a r g u e d tha t effective cons t i tu t iona l r e m e d i e s were avai lable . 
Re fe r r ing genera l ly to a n u m b e r of d o m e s t i c cases , they a r g u e d t h a t t he 
app l i can t s could have , a t any s t age of the p roceed ings , c o m m e n c e d an 
ac t ion in pu r su i t of the i r r ight to a decis ion wi th in a r ea sonab le t ime 
based on two u n e n u m e r a t e d cons t i t u t i ona l r igh ts ( the pr inciple of 
cons t i tu t iona l just ice and the r ight to l i t iga te ) . 

63 . T h e C o u r t no tes t h a t , of the d o m e s t i c j u d g m e n t s genera l ly relied 
on by the G o v e r n m e n t , none s t a t e s t h a t e i t h e r of t h e two u n e n u m e r a t e d 
cons t i tu t iona l r ights includes a r ight to compla in abou t delay d u r i n g cour t 
p roceed ings a t t r i b u t a b l e to the judic ia l au tho r i t i e s . As to the case-law 
ci ted in r e spec t of the r ight to cons t i t u t iona l j u s t i c e , c e r t a i n cases 
conce rned the c u s t o m a r y legal l imi ta t ions on plaintiffs c o m m e n c i n g 
p roceed ings once t h e r e has been a subs t an t i a l lapse of t i m e af ter the 
i m p u g n e d event (O'Keefe, O'Domhaill a n d Toal), de lays by min i s t e r s in 
g r a n t i n g re levan t l icences and cer t i f ica t ion (Cannon and Twomey), a 
min i s t e r ' s du ty to act wi th exped i t ion u n d e r E u r o p e a n law (Bosphorous 
Hava Yollari Turizm ve Ticaret Anonim Sirketi) and the appl ica t ion of 
g e n e r a l p r inc ip les of cons t i t u t i ona l j u s t i c e a n d fair p r o c e d u r e s which did 
not concern delay (In Re Haughey, Garvey, The State (McFadden) a n d In Re 
Gallagher (No. 2)). As r ega rds t he r ight to l i t iga te , the Macauley j u d g m e n t 
re l ied on by the G o v e r n m e n t appl ied t he r ight to have r ecour se to t he 
H igh C o u r t to v ind ica te cons t i tu t iona l r igh ts in a con tex t not conce rn ing 
delay. 

64. However , a n d even if it could be a s s u m e d t h a t a r ight to a 
d e t e r m i n a t i o n of p roceed ings wi th in a r ea sonab le t i m e could be con
s idered to be one of the g u a r a n t e e s flowing from Art ic le 40 (3)(1) of the 
C o n s t i t u t i o n (as r e fe r red to bu t not appl ied in McNeil) a n d even a s s u m i n g 
t h a t such a compla in t could be ra ised a t any t i m e (The State (Shatter, 
Gallagher & Co.)), the C o u r t does not cons ider t h a t it has been 
d e m o n s t r a t e d t h a t t he r e m e d y to which the G o v e r n m e n t re fe r red can be 
cons ide red to be "effective, a d e q u a t e or access ib le" w i th in t he m e a n i n g of 
Art icle 13 of the Conven t ion for the following reasons . 

65 . In t he first p lace , the G o v e r n m e n t did not a d d r e s s t he ques t i on of 
how t h e cons t i t u t i ona l ac t ion p roposed by t h e m could c o n s t i t u t e a r e m e d y 
p reven ta t ive of fu tu re delay. 

T h e G o v e r n m e n t rel ied on The State (Shatter, Gallagher & Co.) to 
d e m o n s t r a t e t h a t such a p r o c e d u r e could be c o m m e n c e d d u r i n g the 
app l i c an t s ' subs t an t ive p roceed ings , bu t t h a t case i tself took over a year 
and a hal f to comple t e , a per iod which , as the r e m a i n i n g domes t i c 
cases c i ted by the G o v e r n m e n t d e m o n s t r a t e , is re la t ively quick for 
t he d e t e r m i n a t i o n of a cons t i t u t iona l ac t ion . T h e r e q u i r e m e n t t h a t the 
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r e m e d y itself be sufficiently swift is pa r t i cu la r ly i m p o r t a n t if the r e m e d y is 
p roposed to be one p reven ta t ive of fu ture de lay (see p a r a g r a p h 57 above) . 

In add i t ion , n e i t h e r the G o v e r n m e n t nor the case-law ci ted by t h e m 
clarify w h e t h e r the app l i can t s could have m a d e these cons t i t u t iona l 
a r g u m e n t s as pa r t of the i r subs tan t ive p roceed ings , namely , wi thou t 
i n s t i t u t i n g s e p a r a t e p roceed ings . Even if s e p a r a t e p roceed ings w e r e not 
necessary , it is not exp la ined w h e t h e r t he app l ican t s would have been 
obliged to compla in about de lay before a cour t to t h a t s a m e cour t or , if 
c o m p l a i n i n g to a different cour t , how the l a t t e r ' s decis ion in the i r favour 
could in prac t ice be rel ied on to speed up subs tan t ive p roceed ings before 
a n o t h e r cour t . 

66. Secondly, a n d as to the a l t e rna t i ve r e m e d y of an award of d a m a g e s 
for de lay which has a l r eady occur red , the G o v e r n m e n t accep ted tha t 
t h e r e was no d o m e s t i c legal provision for an award of d a m a g e s following 
a successful cons t i tu t iona l ac t ion a n d l imi ted the i r submiss ions to sugges t 
ing t h a t d a m a g e s " m a y " be avai lable (see Kudfa, c i ted above, § 159, a n d 
Malthies-Lenzen v. Luxembourg ( d e c ) , no. 45165/99, 14 J u n e 2001) . In 
add i t ion , even if the app l i can t s could have i nco rpo ra t ed a cons t i t u t iona l 
compla in t abou t de lay a l r eady e x p e r i e n c e d into the i r subs t an t ive 
p roceed ings ( a l t hough aga in this is not add res sed by the G o v e r n m e n t ) , 
the G o v e r n m e n t did not clarify the basis for the S t a t e ' s l iabili ty to pay 
d a m a g e s (see O'Reilly v. Ireland, no . 24196/94, C o m m i s s i o n decision of 
22 J a n u a r y 1996, Decis ions and R e p o r t s 84-A, p. 72) a n d how such 
d a m a g e s would be ca lcu la ted or t h e level of d a m a g e s which could be 
expec ted , t he C o u r t no t ing tha t t he a d e q u a c y of a r e m e d y is also 
d e t e r m i n e d by re fe rence to th i s l a t t e r fac tor (see Scordino v. Italy ( d e c ) , 
no. 36813/97, E C H R 2003-IV). Whi le the G o v e r n m e n t re l ied on two cases 
(Kennedy and Healy) as d e m o n s t r a t i n g the availabil i ty of d a m a g e s following 
a successful cons t i t u t iona l c la im, t he C o u r t no tes t h a t t h e p roceed ings in 
one case las ted over two yea r s , a n d subs tan t i a l ly longer in the o the r , 
before t he re levant o r d e r for d a m a g e s : such a lapse of t i m e is not 
reconci lable wi th t he r e q u i r e m e n t t h a t the r e m e d y m u s t i tself be 
sufficiently swift (see p a r a g r a p h 57 above) . 

67. Finally, and more genera l ly , the C o u r t observes t h a t t he app l i can t s 
would have been r e q u i r e d to jo in t he A t t o r n e y G e n e r a l to the p roceed ings 
in o r d e r validly to ra ise any re levan t cons t i t u t iona l a r g u m e n t s ( O r d e r 60, 
Rule 2, of t he Rules of t he Super io r C o u r t s 1986). T h e A t t o r n e y G e n e r a l 
would c o n s e q u e n t l y have b e e n en t i t l ed to a p p e a r a n d m a k e submiss ions 
as r e g a r d s t h e cons t i t u t iona l ques t i ons a r i s ing . T h e G o v e r n m e n t ' s sub
miss ions conce rn ing the positive obl iga t ion on the domes t i c cour t s to 
p ro tec t pe r sons aga ins t an invasion of t he i r cons t i tu t iona l r igh ts is no ted ; 
however , such an obl iga t ion appl ied w h e n the u n r e a s o n a b l e delays 
es tab l i shed above took place. Moreover , while the G o v e r n m e n t re l ied on 
the "pe r suas ive a u t h o r i t y " in I r e l and of the j u d g m e n t s of this C o u r t , the 
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Conven t i on has not been inco rpora t ed into d o m e s t i c law and , consis tent ly , 
no case was ci ted by the G o v e r n m e n t w h e r e the d o m e s t i c cou r t s re l ied on 
this C o u r t ' s j u d g m e n t s to recognise a fu r the r u n e n u m e r a t e d cons t i tu t 
ional r ight a n d to develop a d o m e s t i c r e m e d y for i ts b r each . 

68. In s u m , while t he re m a y be some cons t i tu t iona l basis for the 
recogni t ion of t he r ight to a d e t e r m i n a t i o n of a civil r ight within a 
r ea sonab l e t ime , the G o v e r n m e n t have not r e fe r red to one d o m e s t i c case 
whe re any individual compla ined to a domes t i c t r i buna l about delay of the 
n a t u r e in issue in t he p r e s e n t case a n d which re su l t ed in t h e p reven t ion of 
excessive delay or i ts con t inua t ion , or in d a m a g e s for de lay which had 
a l r eady occur red . 

69. In such c i r c u m s t a n c e s , a n d since the r e m e d y m u s t be effective bo th 
in law a n d in p rac t i ce , the C o u r t does not cons ider t h a t a c la im based on 
t h e cons t i t u t iona l r igh ts to ju s t i ce a n d to l i t iga te has b e e n shown t o 
cons t i t u t e an effective domes t i c r e m e d y for excessively long p roceed ings 
for the purposes of Art icle 13 of t he Conven t ion . 

T h e r e has the re fore been a violat ion of this provision. 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has been a violat ion of Art ic le 6 § 1 of t he Conven t ion ; 

2. Holds t h a t t h e r e has been a violat ion of Ar t ic le 13 of t he Conven t ion ; 

Done in Engl ish , and notified in wr i t i ng on 31 J u l y 2003, p u r s u a n t to 
Ru le 77 §§ 2 a n d 3 of t he Rules of C o u r t . 

V incen t BERGER 
R e g i s t r a r 

G e o r g RESS 
Pres iden t 
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SOMMAIRE1 

Droit à un recours effectif pour un grief ayant trait à la durée d'une 
procédure judiciaire 

Article 13 

Recours effectif - Droit à un recours effectif pour un grief ayant trait à la durée d'une procédure 
judiciaire - Recours susceptible soit d'entraîner une accélération de la procédure, soit d'offrir un 
redressement adéquat - Examen d'un recours fondé sur des droits constitutionnels - Absence de 
recours effectif 

* 

* * 

Les requérants avaient engagé en juillet 1991 une procédure au civil qui a pris fin 
en décembre 1999. 

1. Article 6 § 1 : la procédure s'est déroulée sur huit ans et cinq mois environ. La 
Cour considère que l'affaire n'était pas particulièrement complexe et n'accepte 
pas l 'argument du Gouvernement selon lequel le comportement des requérants 
serait à l'origine des retards survenus dans la procédure. Au contraire, une série 
de retards que le Gouvernement n'a pas justifiés dans ses observations paraissent 
à la Cour devoir être imputés aux autorités compétentes. Par conséquent, il n'a pas 
été statué sur la procédure dans un délai raisonnable. 

Conclusion : violation (unanimité). 

2. Article 13: en ce qui concerne la durée excessive d'une procédure, l'article 13 
ouvre une option: un recours est effectif dès lors qu'il permet soit de faire 
intervenir plus tôt la décision des juridictions saisies, soit de fournir au justiciable 
une réparation adéquate pour les retards déjà accusés. En l'espèce, le Gouverne
ment n'a pas fait état d'une voie judiciaire spécifique par laquelle une personne 
pourrait se plaindre de la durée d'une procédure, mais il soutient que les 
requérants auraient pu, à n'importe quel stade de la procédure, entamer une 
action sur la base de deux droits constitutionnels non énoncés, à savoir le principe 
de justice constitutionnelle et le droit d'ester en justice. Toutefois, aucun des 
jugements internes cités par lui ne précise que ces droits comprennent le droit de 
se plaindre de retards survenus dans une procédure imputables aux autorités 
judiciaires. De surcroît, même en partant du principe que le droit d'obtenir une 
décision dans un délai raisonnable est une des garanties qui découlent de la 
Constitution, et qu'une plainte pourrait être formulée à n'importe quel moment, 
il n'a pas été démontré que le recours dont le Gouvernement fait état puisse être 
considéré comme «effectif, approprié et accessible ». Le Gouvernement n'a pas cité 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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une seule procédure interne dans laquelle une personne se serait plainte devant un 
tribunal national d'un retard de même nature que celui en cause en l'espèce, 
procédure qui aurait abouti à la prévention d'un retard excessif ou de sa conti
nuation ou à l'allocation de dommages-intérêts pour un retard déjà survenu. 
Dans ces conditions, il n'a pas été démontré qu'une demande fondée sur le droit à 
la justice et le droit d'ester en justice, garantis par la Constitution, représente un 
recours effectif disponible en droit interne contre une procédure anormalement 
longue. 

Conclusion : violation (unanimité). 
Article 41 : la Cour alloue une certaine somme pour dommage moral et pour frais 
et dépens. 
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En l 'affaire D o r a n c. I r l a n d e , 

La C o u r e u r o p é e n n e des Droi t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s i égean t en u n e c h a m b r e composée d e : 

M M . G. RKSS, président, 

I. CABRAL BARRETO, 

L. CAKLISCH, 

P. K.ÛRIS, 

B. ZUPANCIC, 

J . HEDIGAN, 

K. TRAJA, juges, 

et de M. V. BERGER, greffier die section, 

Après en avoir dé l ibéré en c h a m b r e du conseil les 28 février 2002 et 

8 ju i l le t 2003, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve une r e q u ê t e (n" 50389/99) d i r igée 

con t r e l ' I r lande et don t d e u x re s so r t i s san t s de cet E t a t , T e r e n c e et 

M a u r e e n D o r a n («le r e q u é r a n t et la r e q u é r a n t e » ) , ava ien t saisi la C o u r 

le 21 ma i 1999 en ve r tu de l 'ar t icle 34 de la Conven t i on de s auvega rde 

des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. Le g o u v e r n e m e n t i r l anda i s («le G o u v e r n e m e n t » ) a é té successive

m e n t r e p r é s e n t é p a r son a g e n t , M. A. Connol ly , e t p a r M"" D . M c Q u a d e , 

du m i n i s t è r e des Affaires é t r a n g è r e s . 

3. Les r e q u é r a n t s se p l a igna ien t en pa r t i cu l i e r , sur le t e r r a i n des 

a r t ic les 6 et 13 de la C o n v e n t i o n , de la d u r é e de la p r o c é d u r e civile qu ' i ls 

ava ien t e n g a g é e et d e l ' absence d ' u n r ecou r s i n t e r n e effectif c o n t r e c e t t e 

d u r é e excessive. 

4. La r e q u ê t e a i n i t i a l e m e n t é té a t t r i b u é e à la q u a t r i è m e sect ion de la 

C o u r (ar t ic le 52 § 1 du r è g l e m e n t ) . 

5. P a r une décision du 30 m a r s 2000, la C o u r a déc l a r é ce r t a ins griefs 

i r recevables . 

6. Le 1 e r n o v e m b r e 2001 , la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a é té a t t r i b u é e 

à la t ro i s i ème sect ion telle q u e r e m a n i é e (ar t ic le 52 § 1 ). Au sein de celle-ci 

a a lors é t é cons t i t uée , c o n f o r m é m e n t à l 'ar t icle 26 § 1 du r è g l e m e n t , la 

c h a m b r e c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la C o n v e n t i o n ) . 

7. Par une décision du 28 février 2002, la c h a m b r e a déc la ré recevables 

les griefs des r e q u é r a n t s relat ifs à la d u r é e de la p r o c é d u r e et à l 'absence 

d ' un recours effectif à cet é g a r d ; elle a déc la ré les a u t r e s griefs i r recevables . 

8. La c h a m b r e a déc idé ap rè s consu l t a t ion des pa r t i e s qu ' i l n 'y avait 

pas lieu de ten i r une a u d i e n c e consac rée au fond de l 'affaire (ar t ic le 59 
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§ 3 in fine du r è g l e m e n t ) . Les pa r t i e s n 'on t pas déposé d 'obse rva t ions su r le 

fond de l 'affaire. 

E N F A I T 

I. LES C I R C O N S T A N C E S D E L 'ESPÈCE 

9. Les r e q u é r a n t s sont des r e s so r t i s san t s i r landais nés en 1958 et 1957. 

Ils r é s iden t d a n s le c o m t é de Wicklow, en I r l ande . 

10. Le 12 s e p t e m b r e 1990, ils déc idè ren t d ' a c h e t e r aux « v e n d e u r s » un 

t e r r a i n , pour lequel un p e r m i s de c o n s t r u i r e avait é té dél ivré , afin d'y bâ t i r 

une maison . La ven te fut conclue en oc tobre 1990. Il ex is ta i t des 

d ivergences e n t r e les d i f férentes ca r t e s du site qui ava ien t é té ut i l isées 

pour la ven te et il a p p a r u t par la sui te que les in t é res sés ne pouva ien t 

accéder au bien-fonds depuis la r ou t e . Ils furent obligés de cesser les 

t r a v a u x et de v e n d r e le t e r r a i n . 

11. Le 31 mai 1991, le m i n i s t r e de l 'Agr icul ture et de l 'A l imen ta t ion 

in s t i t ua une commiss ion d ' e n q u ê t e pour le sec teu r de la v iande de b œ u f 

(ci-après le «.Beefi Tribunal») et d é s i g n a le p rés iden t de la High Court 

c o m m e m e m b r e u n i q u e d e ce t t e commiss ion . T o u t en a s s u m a n t ses fonc

tions a u p r è s du Beef Tribunal, le p rés iden t con t inua i t à s iéger aux i n s t a n c e s 

de la. High Court lo rsque cela lui é ta i t possible. 

12. Le 17 ju i l le t 1991, les r e q u é r a n t s e n g a g è r e n t devan t la High Court 

u n e p r o c é d u r e p o u r fau te , fausses déc l a r a t i ons , violat ion de c o n t r a t , 

p r é s e n t a t i o n e r ronée des faits et r u p t u r e de g a r a n t i e con t re leurs 

p rop res solicitors (c i-après les «solicitors des r e q u é r a n t s » ) , les v e n d e u r s et 

les «solicitors des v e n d e u r s » . Le 10 m a r s 1992, \aHigh Court prescr ivi t , avec 

l 'accord des pa r t i e s , la c o m m u n i c a t i o n des pièces. A la d e m a n d e des 

r e q u é r a n t s et avec le c o n s e n t e m e n t des d é f e n d e u r s , la High Court 

o r d o n n a le 4 m a i 1992 à ces d e r n i e r s de p r é s e n t e r l eu r s moyens d e 

défense d a n s un délai de q u a t r e s e m a i n e s . Des d e m a n d e s add i t ionne l l e s 

fo rmulées pa r les r e q u é r a n t s furent r e je tées les 22 et 24 j u in , ainsi q u e le 

19 oc tobre 1992. Le 18 ma i 1993, l 'avocat pr incipal des r e q u é r a n t s a t t e s t a 

q u e l 'affaire se t rouva i t en é t a t . 

13. U n e aud ience i n i t i a l e m e n t p révue p o u r le 8 juillet 1993 fut 

a journée au 15 ju i l l e t 1993 en ra ison de l ' é ta t de s a n t é de l 'un des 

d é f e n d e u r s et il fut déc idé q u ' u n e a u t r e d a t e sera i t fixée a lors . Les 

r e q u é r a n t s é levèren t u n e object ion con t re ce r epo r t . Le 15 ju i l le t 1993, la 

nouvel le aud ience fut p révue pour le 6 oc tobre 1993 mais , le j o u r venu , 

a u c u n j u g e n ' é t a i t d isponible et l 'affaire passa le 7 oc tobre 1993, lo rsque 

le p rés iden t de la. High Court (c i-après le « juge de p r e m i è r e i n s t ance» ) se 

l ibéra p o u r l ' aud ience . 

file:///aHigh
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Le G o u v e r n e m e n t sou t i en t q u e l 'avocat p r é sen t avait informé le j u g e 

de p r e m i è r e i n s t ance que l ' aud ience p r e n d r a i t deux j o u r s , q u e le j u g e 

avait i nd iqué aux pa r t i e s q u e son emplo i du t e m p s a u p r è s du Beej 

Tribunal ne lui p e r m e t t a i t de consac re r q u e deux j o u r s à l eur cause et 

que , si l ' aud ience devai t d u r e r plus l o n g t e m p s , il se ve r r a i t con t r a in t de 

la r e p o r t e r j u s q u ' à ce qu ' i l eû t achevé sa mission a u p r è s du Tribunal, qu ' i l 

ne t r a i t e r a i t q u e des ques t i ons de responsab i l i t é et q u e les r e q u é r a n t s 

avaient e x p r i m é leur accord. Les r e q u é r a n t s n ien t q u e leur avocat ait 

informé le j u g e de p r e m i è r e ins tance q u e l ' audience p r e n d r a i t deux 

j o u r s , q u e le j u g e les ait in formés q u e le procès sera i t ainsi r e p o r t é , q u e 

leur avocat ait accep té u n renvoi d e leur affaire sine die ( c o m p t e t enu d e 

l 'é tat psychologique de la r e q u é r a n t e ) et n ien t avoir consen t i à la 

s é p a r a t i o n des ques t ions de responsab i l i t é et de r é p a r a t i o n . 

14. La cause des r e q u é r a n t s fut e x a m i n é e les 7 et 8 oc tobre 1993 mais , 

pu i sque l ' audience n ' é t a i t pas t e r m i n é e , le j u g e de p r e m i è r e ins tance 

l 'a journa. Le 2 n o v e m b r e 1993 et le 8 février 1994, les r e q u é r a n t s 

envoyèren t au greffier en chef de la High Court u n e l e t t r e p a r laquel le 

ils d e m a n d a i e n t à ê t r e in formés du m o m e n t où l ' ins tance pour ra i t 

r e p r e n d r e . Le 16 m a r s 1994, ils s ' ad r e s sè r en t p a r écrit au greffier, en 

j o i g n a n t u n cer t i f icat méd ica l é tab l i p a r le médec in de la r e q u é r a n t e le 

12 m a r s 1994 (voir le p a r a g r a p h e 32 ci-dessous) , le p r i a n t d ' i n t e rven i r 

a u p r è s du j u g e de p r e m i è r e ins tance afin q u e celui-ci fixât une d a t e . Les 

r e q u é r a n t s t é l é p h o n è r e n t é g a l e m e n t à de n o m b r e u s e s repr i ses au greffier 

au sujet de la d a t e de l ' aud ience . En m a r s 1994, le greffier les in fo rma pa r 

t é l éphone q u e le j u g e de p r e m i è r e ins tance conf i rmai t la t enue d 'une 

aud ience en ju i l l e t 1994. P a r u n e l e t t r e ad re s sée au greffier le 9 j u i n 

1994, les in t é res sés d e m a n d è r e n t la f ixation d ' une d a t e d ' aud i ence . 

15. Au cours de ce t t e pé r iode , les r e q u é r a n t s écr iv i rent aussi , 

n o t a m m e n t , à de n o m b r e u x m e m b r e s du Dâil Eireann (la C h a m b r e des 

r e p r é s e n t a n t s ) ainsi q u ' a u m i n i s t r e de la J u s t i c e . Pa r une l e t t r e du 

25 m a r s 1994, le v ice-prés ident du Dâil Eireann les in fo rma qu ' i l avait 

d e m a n d é au p ré s iden t pa r i n t é r im de la High Court d ' i n t e rven i r en leur 

faveur. Le 7 avril 1994, le p rés iden t par i n t é r i m r épond i t q u e l 'affaire 

sera i t e x a m i n é e en ju i l l e t 1994. 

16. Le 29 ju i l le t 1994, le j u g e de p r e m i è r e in s t ance acheva son r appor t 

pour le Beef Tribunal. Le 19 s e p t e m b r e 1994, il fut dés igné ChiefJustice de la 

C o u r s u p r ê m e . Il r epr i t l ' aud ience consac rée à la cause des r e q u é r a n t s le 

5 oc tobre 1994. Il e n t e n d i t les deux d e r n i e r s t é m o i n s et o r d o n n a le dépôt 

de conclusions écr i tes . Il mi t l 'affaire en dé l ibé ré en p réc i san t qu' i l 

r end ra i t le j u g e m e n t u n e s e m a i n e env i ron ap rès r écep t ion des pièces 

écr i tes . Ces pièces furen t déposées fin oc tobre 1994. 

17. Le 29 n o v e m b r e 1994, les 2 février, 12 avril et 22 ma i 1995, les 

r e q u é r a n t s écr iv i ren t à c e r t a i n s greffiers d e la High Court en d e m a n d a n t 

q u a n d le j u g e m e n t se ra i t r e n d u . Ils r e ç u r e n t u n e r éponse d a t é e du 26 mai 
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1995 i n d i q u a n t q u e le j u g e de p r e m i è r e ins t ance , don t l 'emploi du t e m p s 

é ta i t t r è s cha rgé , n ' é t a i t pas en m e s u r e de conf i rmer la d a t e du j u g e m e n t . 

En réponse à la l e t t r e d e s r e q u é r a n t s , le min i s t r e d e la J u s t i c e l eu r 

exp l iqua pa r une l e t t r e du 10 ju i l le t 1995 q u e , bien qu ' i l ne pû t i n t e rven i r 

d a n s l ' ins tance , il avait a t t i r é l ' a t t en t ion de l 'un des greffiers de la 

High Court sur l eur cas . P a r u n e l e t t r e du 12 ju i l l e t 1995, les r e q u é r a n t s 

p r i è r en t l 'un des greffiers de veil ler à ce q u e le j u g e m e n t fût r e n d u 

r a p i d e m e n t . U n greffier les in forma par écrit le 13 ju i l le t 1995 q u e la 

décis ion sera i t p rononcée avan t la fin du mois . Les r e q u é r a n t s a d r e s 

sè ren t une a u t r e l e t t r e au min i s t r e de la J u s t i c e qu i leur r épond i t le 

25 juillet 1995 qu ' i l avait t r a n s m i s u n e copie de leur c o r r e s p o n d a n c e a u 

juge de p r e m i è r e in s t ance . En réponse à une a u t r e l e t t r e des r e q u é r a n t s , 

un greffier conf i rma par la su i te q u e le j u g e m e n t sera i t p rononcé le 

12 s e p t e m b r e 1995. 

18. Lec tu re du j u g e m e n t fut d o n n é e à ce t t e d a t e . Les v e n d e u r s et 

les solicitors des r e q u é r a n t s furent r econnus c iv i lement r e s p o n s a b l e s ; 

la p la in te d i r igée con t re les solicitors des v e n d e u r s fut r e j e tée . Le 

21 s e p t e m b r e 1995, la High Court r end i t p lus ieurs o r d o n n a n c e s concer

n a n t les d o m m a g e s - i n t é r ê t s ( a j o u r n e m e n t de la p r o c é d u r e des t i née à 

éva luer le m o n t a n t de la r é p a r a t i o n ) et les frais mis à la c h a r g e des 

pa r t i e s qui ava ien t succombé . Il fut déc idé q u e le modè le d ' o r d o n n a n c e 

n ' a u r a i t pas à ê t r e complé t é avan t la mise au point définit ive du 

j u g e m e n t écrit p a r le j u g e de p r e m i è r e i n s t ance , afin de d o n n e r aux 

r e q u é r a n t s le t e m p s d ' e x a m i n e r le t e x t e du j u g e m e n t avan t l ' exp i ra t ion 

du délai pour in t e r j e t e r appe l des o r d o n n a n c e s de la High Court. Les 

r e q u é r a n t s a d r e s s è r e n t , les 6 et 13 oc tobre 1995, deux l e t t r e s à un 

greffier de la High Court, et le t e x t e du j u g e m e n t devint d isponible à la 

mi-oc tobre 1995. L ' o r d o n n a n c e de la High Court fut achevée le 17 oc tobre 

1995 et , le 3 n o v e m b r e 1995, les r e q u é r a n t s a t t a q u è r e n t a u p r è s de la C o u r 

s u p r ê m e les conclus ions en faveur des solicitors des v e n d e u r s . De leur cô té , 

les v e n d e u r s a t t a q u è r e n t les conclusions de \a.High Court en leur défaveur . 

19. F a u t e d ' un s t é n o g r a p h e aux aud iences de la High Court, il fallut, 

aux fins de l 'appel , é t ab l i r un c o m p t e r e n d u des in t e rven t ions faites lors 

des aud iences , qui devai t recuei l l i r l 'aval de la pa r t i e adverse . Le 9 février 

1996, les r e q u é r a n t s achevè ren t une longue note su r les i n t e rven t ions (« la 

no te ») et , le 29 m a r s 1996, ils la s o u m i r e n t pour a p p r o b a t i o n aux v e n d e u r s 

et aux solicitors de ceux-ci . Le 17 ju i l le t 1996, les r e q u é r a n t s sol l ic i tèrent 

deux choses : les obse rva t ions des solicitors des v e n d e u r s sur leur no te et le 

rejet de l 'appel des v e n d e u r s pour m a n q u e m e n t de di l igence, ces d e r n i e r s 

n ' ayan t pas déposé de d o c u m e n t s à l ' appui de leur appel . 

20. Le 26 ju i l l e t 1996, la C o u r s u p r ê m e , p ré s idée pa r le j u g e de 

p r e m i è r e i n s t ance , a lors Chief Justice, e x a m i n a les deux d e m a n d e s en 

ques t i on . Elle o r d o n n a aux v e n d e u r s et à leurs solicitors de p r é s e n t e r leurs 

obse rva t ions sur la no te d a n s un déla i de deux s e m a i n e s , faute de quoi le 
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j u g e de p r e m i è r e ins tance y m e t t r a i t u n point final. Q u a n t à la seconde 

d e m a n d e , les v e n d e u r s ava ien t j u s q u ' a u 7 oc tobre 1996 pour p rodu i r e des 

d o c u m e n t s à l ' appui de leur appe l , s inon la C o u r s u p r ê m e p o u r r a i t rayer 

leur r ecours d u rô le . L ' e x a m e n des d e u x d e m a n d e s fut r e p o r t é a u 

11 oc tobre 1996. L 'appel des v e n d e u r s et la d e m a n d e y re la t ive furent par 

la sui te a b a n d o n n é s . 

21 . Aprè s q u e les r e q u é r a n t s l eur e u r e n t a d r e s s é , en aoû t 1996, 

d ' a u t r e s l e t t r e s , les solicitors des v e n d e u r s e x p r i m è r e n t , le 17 s e p t e m b r e 

de la m ê m e a n n é e , leur désaccord avec seize po in t s d e la n o t e . Le 

11 oc tobre 1996, l ' e x a m e n de la d e m a n d e des r e q u é r a n t s conce rnan t la 

note fut r epo r t é au 18 oc tobre 1996. Trois j o u r s plus t a rd , les solicitors des 

v e n d e u r s c o n f i r m è r e n t q u e celle-ci ne recue i l l e ra i t pas leur a s s e n t i m e n t . 

Le 18 oc tobre 1996, t rois j u g e s de la C o u r s u p r ê m e ( p a r m i lesquels ne 

figurait pas le j u g e de p r e m i è r e ins tance) d o n n è r e n t p o u r ins t ruc t ion au 

j u g e de p r e m i è r e ins tance de rég le r la ques t ion de la no te . Le 24 octobre 

1996, les r e q u é r a n t s r e m i r e n t au j u g e de p r e m i è r e in s t ance ce t t e no te , 

a c c o m p a g n é e de la l iste des seize po in t s con te s t é s . 

22. V e r s le mois de n o v e m b r e 1996, le p rés iden t de la High Court 

d e m a n d a que t ou t e s les p la in tes c o n c e r n a n t des r e t a r d s d a n s les procé

d u r e s lui fussent c o m m u n i q u é e s . Il publ ia dans la Bar Review de j anv ie r -

février 1997 un ar t ic le faisant é t a t des r e t a r d s , dus au n o m b r e insuffisant 

d é j u g e s , observés d a n s le p rononcé des j u g e m e n t s mis en dé l ibéré . Il y 

invitai t les p ra t i c i ens du dro i t à l ' informer officiel lement de leurs pré

occupa t ions à ce sujet. 

23 . P a r la sui te , les r e q u é r a n t s ad re s sè ren t à p lus ieurs repr i ses (no tam

m e n t le 14 j anv ie r , le 12 m a r s et le 25 j u in 1997) des l e t t r es à u n greffier de la 

High Court, lui d e m a n d a n t que la note fût achevée d a n s les mei l leurs délais . 

Le 8 ju i l le t 1997, ils écr ivirent au prés iden t de la High Court pour le pr ier 

d ' in te rven i r en ra ison du r e t a r d qu 'avai t pris leur p rocédu re . Toujours en 

ju i l le t 1997, un greffier de la High Court les informa o r a l e m e n t q u e le juge 

de p r e m i è r e ins tance e x a m i n e r a i t la ques t ion ap rès le 20 aoû t 1997. Le 

18 s e p t e m b r e 1997, les r e q u é r a n t s envoyèrent un nouveau rappe l à ce 

greffier. Le 10 oc tobre 1997, le Department qfJustice, Equality and Laiu Reform 

(le « m i n i s t è r e de la J u s t i c e » ) invita le greffier en chef à s ' expl iquer sur le 

r e t a r d injustifié qui é ta i t a l légué d a n s ce t t e affaire. Le 16 oc tobre 1997, un 

greffier informa le min i s t è re de la J u s t i c e q u e la ques t ion de la note serai t 

réglée dans le délai d ' une s e m a i n e . 

24. P a r u n e l e t t r e du 22 oc tobre 1997, le j u g e de p r e m i è r e in s t ance 

c o m m u n i q u a aux pa r t i e s un r appor t de six pages qu ' i l avai t é tabl i su r les 

in t e rven t ions et les poin ts p r ê t a n t à c o n t r o v e r s e ; il p r é s e n t a é g a l e m e n t 

des excuses aux r e q u é r a n t s pour le r e t a r d su rvenu . D a n s u n e l e t t r e d u 

24 oc tobre 1997, un greffier a s s u r a au m i n i s t è r e de la J u s t i c e q u e la 

ques t i on de la no te avai t é t é réso lue et q u ' u n e a u d i e n c e sur l ' appel a u r a i t 

lieu à bref dé la i . 
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25. A la su i te des p la in te s ad re s sées p a r les r e q u é r a n t s à l eur 

r e p r é s e n t a n t au Dâil Eireann et a u Tânaiste (le v i ce -p remie r m i n i s t r e ) , 

YAttorney General, dans u n e l e t t r e du 30 oc tobre 1997 d e s t i n é e aux 

r e q u é r a n t s , se dit p réoccupé pa r les r e t a r d s qu ' ava i t subis leur procès . 

T o u t en r a p p e l a n t qu ' i l ne pouvai t , en appl ica t ion de la C o n s t i t u t i o n , 

i n t e rven i r d a n s les affaires jud ic ia i r e s , l'Attorney General exp l iqua avoir 

pa r l é de façon informel le au j u g e d e p r e m i è r e ins t ance , qu i lui avai t 

aff irmé q u e tou tes les ques t i ons p e n d a n t e s ava ien t é t é rég lées . P a r u n e 

l e t t r e d u 4 novembre 1997, Y Attorney General i nd iqua au Tânaiste q u e les 

r e t a r d s subis pa r les r e q u é r a n t s le p réoccupa ien t et qu ' i l avai t abo rdé la 

q u e s t i o n d a n s un cadre privé et officieux avec le j u g e de p r e m i è r e 

i n s t a n c e ; ce d e r n i e r l 'avait a s su ré q u e t ou t e s les ques t i ons p e n d a n t e s 

ava ien t é té rég lées . Les r e q u é r a n t s furent invités à r e n c o n t r e r un 

m e m b r e du b u r e a u de VAttorney General fin novembre 1997; le b u r e a u du t 

toutefois leur i nd ique r qu' i l ne pouvai t i n t e rven i r d a n s u n e p r o c é d u r e 

judic ia i re . 

26. Le 9 d é c e m b r e 1997, les r e q u é r a n t s modi f iè ren t l eur appe l . Le 

m i n i s t r e de l a j u s t i c e répondi t pa r écri t le 21 j a n v i e r 1998 aux ques t ions 

posées p a r le Taoiseach (le p r e m i e r min i s t r e ) su r le procès des r e q u é r a n t s ; 

il i nd iqua q u e , le 21 n o v e m b r e 1997, l ' aud ience d ' appe l avait é té fixée au 

2 février 1998. 

27. La C o u r s u p r ê m e r end i t , le 9 m a r s 1998, ap r è s dé l ibé ra t ion , son 

a r r ê t sur l ' appel des r e q u é r a n t s . Elle t r a n c h a en faveur de ceux-ci et 

déc l a r a q u e , ayan t c o m m i s u n e fau te , les solicitors des v e n d e u r s é t a i en t 

t e n u s de les i ndemni se r . 

28 . L'affaire fut renvoyée à la High Court p o u r éva lua t ion et r é p a r t i t i o n 

des d o m m a g e s - i n t é r ê t s . Pa r u n e l e t t r e du 7 m a i 1998, l'Attorney 

General r épond i t aux ques t ions q u e lui avai t posées le m e m b r e du Dâil 

Eireann a u q u e l les r e q u é r a n t s s ' é ta ien t ad ressés . Il e s t ima i t leur affaire 

« p r é o c c u p a n t e » et e spé ra i t q u e , g râce au sys tème de cont rô le des 

r e t a r d s j ud ic i a i r e s r é c e m m e n t mis en p lace , ce g e n r e d ' expé r i ence ne se 

r enouve l l e ra i t pas à l 'avenir . 

29. E n ma i 1998, les solicitors des v e n d e u r s modi f iè ren t leurs moyens de 

défense e t , en j u i n 1998, les r e q u é r a n t s p r é s e n t è r e n t de nouveaux 

é l é m e n t s c o n c e r n a n t le pré judice subi pa r eux . Le 26 j u i n 1998, les 

solicitors des v e n d e u r s d é p o s è r e n t t a r d i v e m e n t a u p r è s de la High Court la 

s o m m e de 85 000 livres i r l anda i ses ( IEP) . Les r e q u é r a n t s é levèren t une 

object ion. P a r u n e l e t t r e qu ' i l a d r e s s a à ceux-ci le 13 ju i l l e t 1998, le 

b u r e a u de l'Attorney General p réc isa q u e son in t e rven t ion p r é c é d e n t e 

concerna i t un ac te a d m i n i s t r a t i f exécu té pa r le j u g e d e p r e m i è r e 

i n s t ance , à savoir la note p o r t a n t sur les i n t e rven t ions , ma i s q u e les 

ques t i ons r e s t a n t en suspens é t a i e n t de n a t u r e j ud i c i a i r e , ce qui lui 

i n t e rd i sa i t d ' i n t e rven i r . Le b u r e a u de l'Attorney General conf i rma p a r u n e 

l e t t r e du 22 ju i l le t 1998 avoir é té in fo rmé q u e la High Court avait prévu 
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une a u d i e n c e le 13 oc tobre 1998. Le b u r e a u du Taoiseach a d r e s s a le 6 aoû t 

1998 aux r e q u é r a n t s u n e l e t t r e d a n s laquel le il ind iqua i t lui aussi que , 

grâce à l ' a u g m e n t a t i o n du b u d g e t des j u r id i c t i ons , il é ta i t à e s p é r e r q u e 

leur expé r i ence ne se renouve l le ra i t pa s . En o u t r e , le 9 oc tobre 1998, les 

r e q u é r a n t s r e n c o n t r è r e n t le Tánaiste à propos des l e n t e u r s de la p r o c é d u r e 

en cours . 

30. U n e aud ience consacrée à l ' éva luat ion des d o m m a g e s - i n t é r ê t s eu t 

lieu du 13 au 16 octobre 1998 devan t la High Court. Le 25 n o v e m b r e 1998, 

e s t i m a n t q u e les deux r e q u é r a n t s ava ien t éprouvé une g r a n d e anx ié t é et 

une vive c o n t r a r i é t é en raison de la faute c o m m i s e p a r les dé fendeur s , 

ce t t e j u r id i c t ion a l loua aux in t é res sés environ 200 000 IEP pour pré judice 

m a t é r i e l et 10 000 IEP p o u r pré judice mora l . Elle déc ida é g a l e m e n t que 

les frais des r e q u é r a n t s s e ra i en t pris en c h a r g e , a p r è s éva lua t ion et 

t axa t i on . Le 11 d é c e m b r e 1998, elle e x a m i n a la pa r t de r e sponsab i l i t é des 

différents d é f e n d e u r s . Sa décis ion fut achevée au d é b u t du mois de février 

1999. A u c u n recours sur ces poin ts ne fut formé devan t la C o u r s u p r ê m e . 

3 1 . Le j u g e t a x a t e u r a b r é g e a le déla i de signification de la no te de frais 

des r e q u é r a n t s ( o rdonnance 99, ar t ic le 28 § 1, du r è g l e m e n t des ju r id i c 

t ions s u p é r i e u r e s - Rules of the Superior Courts) et fixa u n e aud ience au 

29 ju i l l e t 1999. La no te de frais c o m p r e n a i t 519 r u b r i q u e s et couvrai t 

172 pages . L ' aud ience fut ensu i t e r e p o r t é e au 20 oc tobre 1999 à la 

d e m a n d e des solicitais des v e n d e u r s . Elle eu t bien lieu à ce t t e d a t e 

mais , n ' ayan t pu ê t r e t e r m i n é e alors , fut s u s p e n d u e pour r e p r e n d r e 

le 20 n o v e m b r e 1999. Elle fut à nouveau a j o u r n é e ; elle se poursuivi t et 

s 'acheva le 22 n o v e m b r e 1999, d a t e à l aque l le le j u g e t a x a t e u r , ap rès 

dé l ibé ra t ion , r end i t sa décision. L ' o r d o n n a n c e de t axe , fixant un m o n t a n t 

d ' envi ron 300 000 IEP, fut s ignée pa r le j u g e t a x a t e u r le 15 d é c e m b r e 1999. 

32. Les r e q u é r a n t s ont p r é s e n t é à la C o u r une série de cert i f icats 

méd icaux . 

U n cert if icat é tabl i p a r le médec in de la r e q u é r a n t e le 26 m a i 1993 

faisait é t a t de l ' appar i t ion de graves s y m p t ô m e s d ' a n x i é t é depuis le 

débu t des p r o b l è m e s j u r i d i q u e s . La r e q u é r a n t e avait déjà dû suivre 

p lus ieurs sér ies de t r a i t e m e n t s et é ta i t , à ce s t ade , dépress ive et sous 

m é d i c a m e n t s . Le m é d e c i n expl iqua i t q u e les s y m p t ô m e s d ' anx ic t é 

p e r s i s t e r a i e n t p r o b a b l e m e n t t a n t q u e l 'affaire ne se ra i t pas rég lée . Pa r 

un cert if icat du 12 m a r s 1994, il conf i rma la d é t é r i o r a t i o n de l 'é ta t de la 

r e q u é r a n t e , qui souffrait de «dép re s s ion c a r a c t é r i s é e » . Les t r a i t e m e n t s 

ava ien t au d é p a r t p rodu i t des effets ma i s les r e t a r d s su rvenus dans la 

p r o c é d u r e agg rava i en t son é t a t . U n r a p p o r t p sych ia t r ique conce rnan t la 

r e q u é r a n t e é tab l i en ju i l l e t 1998 nota i t une dépress ion ne rveuse sé r ieuse 

depu i s le d é b u t de la p r o c é d u r e , nécess i t an t l ' a d m i n i s t r a t i o n f r équen te 

d ' a n t i d é p r e s s e u r s et de t r a n q u i l l i s a n t s . O n es t ima i t d a n s ce r a p p o r t q u e 

la p r o c é d u r e r i squa i t à tou t m o m e n t de p r o v o q u e r u n e r e c h u t e , b ien que 

l 'on eût c o n s t a t é c e r t a i n e s pé r iodes d ' a m é l i o r a t i o n ap rè s des t r a i t e m e n t s 
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a d é q u a t s . Le r a p p o r t ind iqua i t de plus q u ' u n r é t a b l i s s e m e n t to ta l ne pour

rai t s ' opére r q u ' u n e fois la p r o c é d u r e achevée . U n r a p p o r t psych ia t r ique 

é tabl i en aoû t 1998 a t t e s t a i t q u e le r e q u é r a n t souffrait d ' u n e g r a n d e 

fat igue ne rveuse liée à la p r o c é d u r e . 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

33. L 'ar t ic le 40 § 3 (1) de la C o n s t i t u t i o n est ainsi l ibel lé : 

« L ' E t a t s ' e n g a g e à r e s p e c t e r d a n s ses lois e t , d a n s la m e s u r e du pos s ib l e , à d é f e n d r e et 

s o u t e n i r p a r ses lois, les d r o i t s i n d i v i d u e l s d u c i t o y e n . » 

C e r t a i n s des d ro i t s individuels du ci toyen sont e x p r e s s é m e n t g a r a n t i s 

p a r les disposi t ions de la C o n s t i t u t i o n . P a r a i l leurs , en i n t e r p r é t a n t et 

en a p p l i q u a n t l 'ar t icle 40 § 3 (1) de la C o n s t i t u t i o n , les j u r id i c t ions 

i r landa ises ont identif ié d ' a u t r e s d ro i t s , q u e la C o n s t i t u t i o n n ' énonce 

pas , mais qu i sont toutefois p ro t égés en ve r tu de cet ar t ic le . Il s 'agit 

en pa r t i cu l i e r du pr incipe de «jus t ice c o n s t i t u t i o n n e l l e » (selon lequel , 

n o t a m m e n t , nul ne s au ra i t ê t r e j u g e et p a r t i e (nemo iudex in sua causa), 

t ou t e p e r s o n n e suscept ib le d ' ê t r e lésée pa r une décis ion doit avoir la 

possibil i té de p r é s e n t e r sa cause (audi alteram parlera), t ou t e p e r s o n n e a 

droi t à u n e p r o c é d u r e équ i t ab l e ) . L ' a u t r e dro i t p e r t i n e n t qu i n ' e s t pas 

énoncé mais découle de l 'ar t icle 40 § 3 (1) est le dro i t d ' e s t e r en ju s t i ce 

(le droi t d 'accès à un t r i b u n a l ) . 

34. L ' ins t ruc t ion 60 du r è g l e m e n t des jur id ic t ions s u p é r i e u r e s énonce : 

« I. D a n s le c a s où la v a l i d i t é d ' u n e loi a u r e g a r d d e la C o n s t i t u t i o n e s t m i s e e n c a u s e 

d a n s le c a d r e d ' u n e p r o c é d u r e ou d a n s t o u t a u t r e c o n t e x t e , la p a r t i e q u i p r e n d 

l ' i n i t i a t i ve d e s a c t e s d e p r o c é d u r e e n av i se s u r - l e - c h a m p VAttorney General, si ce lui -c i 

n ' e s t p a s d é j à p a r t i e à l ' i n s t a n c e . 

2 . D a n s le c a s où u n e q u e s t i o n r e l a t i v e à l ' i n t e r p r é t a t i o n d e la C o n s t i t u t i o n a u t r e q u e 

ce l l e d u t y p e visé a u p a r a g r a p h e p r e m i e r se pose d a n s le c a d r e d ' u n e p r o c é d u r e ou d a n s 

t o u t a u t r e c o n t e x t e , la p a r t i e q u i p r e n d l ' i n i t i a t i ve d e s a c t e s d e p r o c é d u r e e n av i se 

l'Attorney General, si la c o u r le lui o r d o n n e . 

3 . C e t avis e x p o s e b r i è v e m e n t la n a t u r e d e la p r o c é d u r e d a n s l a q u e l l e la q u e s t i o n ou 

le l i t ige s u r v i e n t , a i n s i q u e l ' a r g u m e n t a t i o n de la ou d e s p a r t i e s à l ' i n s t a n c e . 

4 . L'Attorney General a d è s lo r s la p o s s i b i l i t é d ' i n t e r v e n i r d a n s la p r o c é d u r e ou d a n s le 

d é b a t e t d 'y d e v e n i r p a r t i e p o u r ce q u i c o n c e r n e la q u e s t i o n p o s é e . » 

35. L ' in s t ruc t ion 123 du r è g l e m e n t des j u r id i c t ions s u p é r i e u r e s 

dispose en ses pa r t i e s p e r t i n e n t e s : 

« 1 . D a n s le c a d r e d ' u n p r o c è s o u d e l ' e x a m e n d ' u n e q u e s t i o n d a n s l e q u e l 

i n t e r v i e n n e n t d e s d é p o s i t i o n s o r a l e s , t o u t e p a r t i e p e u t d e m a n d e r a u j u g e d ' o r d o n n e r 

q u e la p r o c é d u r e soi t c o n s i g n é e p a r u n s t é n o g r a p h e ; d a n s u n t e l c a s , le j u g e d é s i g n e le 

s t é n o g r a p h e . 

(...) 
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3. L a p a r l i e a y a n t f o r m u l é la d e m a n d e p r é v u e a u p a r a g r a p h e 1 (...) p r e n d l a 

r é m u n é r a t i o n d u s t é n o g r a p h e à s a c h a r g e , à m o i n s q u e le j u g e o u le Master ce r t i f i e à 

l ' i s sue d u p r o c è s o u d e l ' a u d i e n c e q u e , s e l o n lu i , il é t a i t o p p o r t u n q u e la p r o c é d u r e fût 

e n t o u t ou p a r t i e c o n s i g n é e p a r u n s t é n o g r a p h e . Si un te l c e r t i f i c a t es t d é l i v r e , la 

r é m u n é r a t i o n d u s t é n o g r a p h e a y a n t c o n s i g n é t o u t ou p a r t i e d e la p r o c é d u r e v isée es t 

i n t é g r é e a u x d é p e n s . 

4. L e j u g e p e u t o r d o n n e r , a u c o u r s ou à l ' i ssue du p r o c è s ou d e l ' a u d i e n c e , q u e d e s 

c o p i e s d e l ' i n t é g r a l i t é ou d e p a s s a g e s d e s t r a n s c r i p t i o n s d e s d é p o s i t i o n s é t a b l i e s p a r le 

s t é n o g r a p h e lui so i en t f o u r n i e s a u x frais d u c o n t r i b u a b l e ou s o i e n t f o u r n i e s à t o u t e 

p a r t i e e n f a i san t la d e m a n d e a u x frais d e c e l t e p a r t i e . » 

EN D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 D E LA 

C O N V E N T I O N 

36. Les r e q u é r a n t s s o u t i e n n e n t q u e la d u r é e de la p r o c é d u r e qu ' i ls ont 

i n t rodu i t e e m p o r t e violat ion de la règle du déla i r a i sonnab le p r é v u e p a r 

l 'ar t icle 6 § 1 de la C o n v e n t i o n ; ce q u e le G o u v e r n e m e n t con t e s t e . 

L 'ar t ic le 6 § 1 dispose , en ses passages p e r t i n e n t s , q u e : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soi t e n t e n d u e (...) d a n s u n d é l a i r a i s o n 

n a b l e , p a r u n t r i b u n a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r s e s d r o i t s e t 

o b l i g a t i o n s d e c a r a c t è r e civil (...) » 

(...) 

B. A p p r é c i a t i o n d e la C o u r 

43 . La p r o c é d u r e fut i n t rodu i t e par les r e q u é r a n t s le 17 ju i l le t 1991 et 

s 'acheva le 15 d é c e m b r e 1999 avec la s i g n a t u r e , par le j u g e t a x a t e u r de la 

High Court, de l ' o rdonnance de taxe (Robins c. Royaume-Uni, a r r ê t du 

23 s e p t e m b r e 1997, Recueil des arrêts et décisions 1997-V, p. 1809, §§ 28-29). 

Elle s 'est donc dé rou l ée sur hui t ans et cinq mois environ. 

Assez peu d e ju r id i c t ions on t é t é sais ies de c e t t e a f fa i re : la C o u r re lève 

que la.High Court est i n t e r v e n u e c o m m e t r ibuna l de p r e m i è r e in s t ance s u r 

la ques t ion de la responsab i l i t é et , pa r la su i t e , pour l ' évaluat ion e t 

la r é p a r t i t i o n des d o m m a g e s - i n t é r ê t s ; la C o u r s u p r ê m e a q u a n t à elle 

e x a m i n é l 'appel in te r je té p a r les r e q u é r a n t s sur un poin t d e responsab i l i t é . 

44. La C o u r rappe l le q u e le c a r a c t è r e r a i sonnab le de la d u r é e d 'une 

p rocédure doit ê t r e évalué c o m p t e t enu des c i r cons tances de la cause et 

des c r i t è res consacrés pa r la j u r i s p r u d e n c e de la C o u r , en par t i cu l ie r la 

complex i t é de l 'affaire, le c o m p o r t e m e n t du r e q u é r a n t et celui des 

a u t o r i t é s c o m p é t e n t e s ainsi q u e l 'enjeu du litige pour l ' in té ressé (voir, 

p a r m i d ' a u t r e s , Comingersoll S.A. c. Portugal [ G C ] , n" 35382/97, § 19, 

C E D H 2000-IV). 
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45 . La C o u r relève q u e la p r o c é d u r e visait n o t a m m e n t deux cab ine t s 

de solicilors et les v e n d e u r s du bien en cause p o u r fau te et fausses 

déc l a r a t i ons . Elle e s t i m e q u e l 'affaire n ' é t a i t pas p a r t i c u l i è r e m e n t 

complexe , q u e ce soit d 'un point de vue a d m i n i s t r a t i f ou factuel . Si la 

p r o c é d u r e a pu m e t t r e au j o u r un nouveau devoir de di l igence dû pa r le 

solicilor d ' un v e n d e u r à un a c h e t e u r r e p r é s e n t é p a r un conseil , la C o u r 

e s t ime q u ' u n e telle n o u v e a u t é j u r i d i q u e n ' exp l ique pas la d u r é e de la 

p r o c é d u r e i n t e n t é e pa r les r e q u é r a n t s . 

46. P o u r ce qui est du c o m p o r t e m e n t des in t é res sés , la C o u r n ' accep te 

pas l ' a r g u m e n t du G o u v e r n e m e n t selon lequel il sera i t à l 'or igine des 

r e t a r d s su rvenus d a n s la p r o c é d u r e . 

En par t i cu l i e r , le repor t d e l ' aud ience devan t la High Court de juillet 

à oc tobre 1993 fut dû à l 'é ta t de s a n t é de l 'un des d é f e n d e u r s . M ê m e si 

l 'on a d m e t q u e les r e q u é r a n t s a c c e p t è r e n t le 7 oc tobre 1993 q u e le j u g e 

p ré s idan t le Beef Tribunal e n t e n d î t leur cause d a n s les condi t ions décr i t es 

p a r le G o u v e r n e m e n t - ce q u e les r e q u é r a n t s c o n t e s t e n t c a t é g o r i q u e m e n t 

(voir le p a r a g r a p h e 13 ci-dessus) - , a u c u n a u t r e j u g e de la High Court 

n ' é t a i t en tou t é t a t de cause d isponible pour e x a m i n e r l 'affaire en 

oc tobre 1993 et le G o u v e r n e m e n t n ' a pas précisé q u a n d u n a u t r e j u g e 

l ' aura i t é t é . U n e fois l 'affaire c o m m e n c é e avec un j u g e , l 'efficacité et la 

logique imposa ien t d ' en laisser la responsab i l i t é à celui-ci ; e t le j u g e de 

p r e m i è r e ins tance avai t de t ou t e m a n i è r e achevé son r a p p o r t pour le Beef 

Tribunal en ju i l le t 1994. M ê m e si les r e q u é r a n t s ne c o n t e s t è r e n t pas 

l ' o rdonnance du 5 oc tobre 1994 a u t o r i s a n t le dépô t d 'obse rva t ions écr i tes 

add i t ionne l l e s , celles-ci furen t r emises à la fin du m ê m e mois . Q u a n t au 

r epo r t de l ' évaluat ion des d o m m a g e s - i n t é r ê t s j u s q u ' à ce qu ' i l fût s t a t u é 

sur le r ecours dont les r e q u é r a n t s ava ien t saisi la C o u r s u p r ê m e , la C o u r 

r e m a r q u e q u e les in té ressés é t a i en t fondés à faire appe l , qu ' i l s l 'ont 

e m p o r t é et qu ' i l n 'y a u r a i t pas eu d e sens à éva luer et à r é p a r t i r les 

d o m m a g e s - i n t é r ê t s à ve r se r pa r les différents d é f e n d e u r s avant q u e la 

responsab i l i t é de chacun n ' e û t é té é tab l ie . 

Au sujet de la p ré sence d ' un s t é n o g r a p h e à l ' aud ience , la C o u r observe 

q u e les r e q u é r a n t s a u r a i e n t dû , p o u r r ecour i r à de tels services , déc ider 

s'ils deva ien t p r e n d r e le r i sque de payer les frais, assez élevés, d ' un 

s t é n o g r a p h e aux fins d ' un éven tue l appe l avant de c o n n a î t r e le r é su l t a t 

de la p r o c é d u r e en p r e m i è r e in s t ance (voir l ' o rdonnance 123, ar t ic le 3, du 

r è g l e m e n t des ju r id ic t ions s u p é r i e u r e s ) . Elle relève pa r a i l leurs q u e le 

G o u v e r n e m e n t ne p r é t e n d pas q u e le fait d 'avoir r e che rché un accord 

e n t r e les pa r t i e s sur la note consac rée aux in t e rven t ions ora les une fois la 

n a t u r e et la p o r t é e de l 'appel préc isées cons t i tua i t une d é m a r c h e 

or ig ina le . En o u t r e , les r e q u é r a n t s e u r e n t fini de r éd ige r u n e longue note 

consacrée aux in t e rven t ions en février 1996 et se sont p a r la su i t e efforcés 

d ' ob ten i r l 'accord des solicitors des v e n d e u r s au moyen de l e t t r e s et d ' une 

d e m a n d e ad res sée au j u g e ( p a r a g r a p h e s 19 à 21 ci-dessus) . Ils r é p o n d i r e n t 
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d a n s un dé la i de d e u x s e m a i n e s aux seize poin ts de désaccord s ignalés par 

les solicitors des v e n d e u r s . U n e fois q u e la C o u r s u p r ê m e eu t o r d o n n é au 

j u g e de p r e m i è r e ins tance de m e t t r e la d e r n i è r e ma in à la no t e su r les 

i n t e rven t ions , les r e q u é r a n t s e f fec tuèrent de n o m b r e u s e s d é m a r c h e s à 

cet effet ( p a r a g r a p h e s 21 à 24 ci-dessus) . 

La C o u r cons t a t e é g a l e m e n t q u e les r e q u é r a n t s ont p r é s e n t é leurs 

observa t ions d a n s les déla is i m p a r t i s et qu ' i l s ont déposé de n o m b r e u s e s 

d e m a n d e s a u p r è s de la ju r id ic t ion afin d ' a m e n e r les d é f e n d e u r s à se 

confo rmer à leurs obl iga t ions en m a t i è r e de p r o c é d u r e . Ils se sont aussi 

a t t a c h é s à t rouver des moyens non officiels d ' accé lé re r l eur in s t ance , et 

ont n o t a m m e n t o b t e n u une i n t e rven t ion informel le en leur faveur du 

Taoiseach, du Tânaiste, de {'Attorney General et d u m i n i s t è r e de la J u s t i c e , 

ces a u t o r i t é s r econna i s san t parfois q u e la p r o c é d u r e en ques t i on avait 

connu des r e t a r d s inaccep tab les (voir, p a r e x e m p l e , les p a r a g r a p h e s 23 , 

25 et 29 c i -dessus) . La C o u r e s t ime que les r e q u é r a n t s on t tout fait pour 

que la p r o c é d u r e i n t r o d u i t e pa r eux s 'achevât d a n s les me i l l eu r s délais . 

47. En ce qu i conce rne le c o m p o r t e m e n t des a u t o r i t é s c o m p é t e n t e s , 

q u ' u n sys tème au to r i s e ou non u n e pa r t i e à d e m a n d e r l ' accé lé ra t ion de la 

p r o c é d u r e , les t r i b u n a u x ont , la C o u r le r appe l l e , l 'obl igat ion de veiller à 

ce q u e la règle du déla i r a i sonnab le p révue p a r l 'ar t ic le 6 soit r e spec t ée , le 

devoir de d i l igence d a n s l ' admin i s t r a t i on de la j u s t i ce i n c o m b a n t en 

p r e m i e r l ieu aux a u t o r i t é s c o m p é t e n t e s (Philis c. Grèce (n° 2), a r r ê t du 

27 ju in 1997, Recueil 1997-IV, p. 1086, § 49) . 

La C o u r c o n s t a t e q u ' u n e a n n é e s'est écoulée e n t r e le d é b u t et la fin 

de l ' aud ience de p r e m i è r e ins tance (du 8 oc tobre 1993 au 5 oc tobre 1994). 

11 y eu t de plus un in terva l le de p rès d ' u n a n (du 5 oc tobre 1994 au 

12 s e p t e m b r e 1995) e n t r e la fin de l ' aud ience et le p rononcé du j u g e m e n t 

de p r e m i è r e ins tance . M ê m e si le j u g e de p r e m i è r e in s t ance avait 

des e n g a g e m e n t s à r emp l i r a u p r è s du Beef Tribunal, il avait achevé 

son r appor t pour cet o r g a n e en juillet 1994. Et , en tou t é t a t de cause , il 

a p p a r t i e n t à l 'Eta t d ' o rgan i se r son sys tème jud ic ia i r e de m a n i è r e à 

p e r m e t t r e à ses cours et t r i b u n a u x de t r a n c h e r les p r o c é d u r e s jud ic i a i r e s 

clans un déla i r a i sonnab le (voir, p a r e x e m p l e , Salesi c. Italie, a r r ê t d u 

26 février 1993, série A n" 257-E, p. 60, § 24). En o u t r e , il s 'est à nouveau 

passé q u a s i m e n t u n e a n n é e (du 24 oc tobre 1996 au 22 oc tobre 1997) e n t r e 

la d a t e à laquel le la C o u r s u p r ê m e o r d o n n a au j u g e de p r e m i è r e in s t ance 

d ' achever la no te consacrée aux in t e rven t ions et le m o m e n t où celui-ci 

t e r m i n a un r a p p o r t de six pages c o n c e r n a n t ce t t e no te . Le j u g e de 

p r e m i è r e in s t ance p r é s e n t a ses excuses aux r e q u é r a n t s pour ces l e n t e u r s . 

La C o u r cons idère q u e ces in te rva l les , qu i t o t a l i s è r en t environ trois ans , 

sont i m p u t a b l e s aux a u t o r i t é s . 

La C o u r observe en o u t r e que , lorsque la C o u r s u p r ê m e rendi t sa 

décision sur l 'appel des r e q u é r a n t s en m a r s 1998, la p r o c é d u r e d u r a i t 

dé jà depu i s plus de six a n s et d e m i , y compr i s les in te rva l les décr i t s plus 
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h a u t i m p u t a b l e s aux a u t o r i t é s . D a n s ces c i rcons tances , la C o u r e s t ime que 

les a u t o r i t é s j ud ic i a i r e s conce rnées par la su i te de la p r o c é d u r e a u r a i e n t 

dû faire p reuve d ' u n e di l igence pa r t i cu l i è r e afin que fussent t r a n c h é e s 

r a p i d e m e n t les ques t ions r e s t a n t en suspens , à savoir l ' éva luat ion et la 

r é p a r t i t i o n des d o m m a g e s - i n t é r ê t s pa r la High Court et les frais des 

r e q u é r a n t s . O r la High Court ne t e r m i n a l ' éva lua t ion et la r é p a r t i t i o n des 

d o m m a g e s - i n t é r ê t s q u e neu f mois plus t a rd , en d é c e m b r e 1998, et il fallut 

encore un an de plus pour rég le r la ques t ion des frais. 

La C o u r cons idère q u e l ' a r g u m e n t a t i o n d u G o u v e r n e m e n t ne jus t i f ie 

pas les l e n t e u r s re levées plus h a u t , qui sont i m p u t a b l e s aux au to r i t é s 

c o m p é t e n t e s . 

48. Dès lors, et eu é g a r d à l 'enjeu du li t ige p o u r les r e q u é r a n t s (voir, 

p a r e x e m p l e , Hentrich c. France, a r r ê t du 22 s e p t e m b r e 1994, série A 

n" 296-A, p. 23, § 61), la C o u r conclut qu ' i l n ' a pas é té s t a t u é sur la 

p r o c é d u r e i n t r o d u i t e pa r les i n t é r e s sé s d a n s un dé la i r a i sonnab le , c o m m e 

l 'exige l 'ar t ic le 6 § 1 de la Conven t ion , et qu ' i l y a donc eu violat ion de 

ce t t e d isposi t ion. 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 13 DE LA 

C O N V E N T I O N 

49. Les r e q u é r a n t s a f f i rment é g a l e m e n t , en se fondant sur l 'ar t icle 13 

de la C o n v e n t i o n , q u ' a u c u n r ecour s effectif ne s'offrait à eux con t re la 

d u r é e de leur p r o c é d u r e . Aux t e r m e s de cet a r t ic le , 

« T o u t e p e r s o n n e d o n t les d r o i t s et l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n o n t é t é 

v io lés , a d r o i t à l 'oc t ro i d ' u n r e c o u r s ef fec t i f d e v a n t u n e i n s t a n c e n a t i o n a l e , a l o r s m ê m e 

q u e la v i o l a t i o n a u r a i t é t é c o m m i s e p a r d e s p e r s o n n e s a g i s s a n t d a n s l ' e x e r c i c e d e l e u r s 

f o n c t i o n s off ic ie l les . » 

A. L ' a r g u m e n t a t i o n d e s p a r t i e s 

/. Le Gouvernement 

50. Le G o u v e r n e m e n t aff irme que les r e q u é r a n t s d i sposa ien t d 'un 

recours effectif devan t une ins t ance na t iona le . Il exp l ique à cet éga rd 

qu ' i l s a u r a i e n t pu faire valoir leur droi t d ' ob t en i r une décision d a n s un 

déla i r a i sonnab le en invoquan t deux moyens t i rés de la C o n s t i t u t i o n , à 

savoir des d ro i t s non énoncés pa r elle ma i s g a r a n t i s en ver tu de son 

ar t ic le 40 § 3 (1), et ce à n ' i m p o r t e que l s t ade de la p r o c é d u r e (The State 

(Shatter, Gallagher & Co.) v. de Valera (No. 2),Irish Reports (IR) 1987, pp . 59-60). 

Si la C o n s t i t u t i o n et la légis la t ion ne p révo ien t pas de recours spécifique 

en cas de m a n q u e m e n t aux d ro i t s cons t i t u t i onne l s d ' une p e r s o n n e , le 

point de savoir quel est le r e d r e s s e m e n t a d é q u a t d é p e n d des faits de 
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l 'espèce et celui-ci peu t cons i s te r e n t r e a u t r e s en un v e r s e m e n t de 

d o m m a g e s - i n t é r ê t s pa r l 'E ta t (Healy v. Minister for Defence, High Court, 

7 ju i l l e t 1994, p . 10, et Kennedy v. Ireland, IR 1987, p . 593) . 

5 1 . Le p r e m i e r moyen t i ré de la C o n s t i t u t i o n q u e les r e q u é r a n t s 

a u r a i e n t pu invoquer est le p r inc ipe de «jus t ice c o n s t i t u t i o n n e l l e » 

(constitutional justice). Le G o u v e r n e m e n t expl ique q u e les j u r id i c t ions ont 

reconnu q u e les dro i t s non énoncés par l 'ar t icle 40 § 3 (1) de la 

C o n s t i t u t i o n ma i s g a r a n t i s en ve r tu de celui-ci eng loben t les pr inc ipes 

d ' u n e j u s t i c e cons t i t u t ionne l l e , qu i r equ i e r t n o t a m m e n t des g a r a n t i e s 

p rocédu ra l e s , au n o m b r e desque l l e s le dro i t à u n e décision d a n s un délai 

r a i sonnab le . Le G o u v e r n e m e n t cite à cet éga rd un c e r t a i n n o m b r e de 

p r o c é d u r e s i n t e r n e s (In Re Haughey, IR 1971, p . 2 1 7 ; Garvey v. Ireland, 

IR 1981, p . 7 5 ; OKeefe v. Commissioners of Public Works, C o u r s u p r ê m e , 

24 m a r s 1980; The Stale (McFadden) v. Governor of Mounljoy Prison (No. 1), 

Irish Law Reports Monthly ( ILRM) 1981, p. 113; Cannon v. Minister for the 

Marine, IR 1991, vol. 1, p. 8 2 ; Twomey v. Minister for Tourism and Transport, 

C o u r s u p r ê m e , 12 février 1993; Bosphorous Hava Yollari Turizm ve Ticaret 

Anonim Sirketi v. Minister for Transport (No. 2), IR 1997, vol. 2, p. 1 ; In Re 

Gallagher (No. 2), IR 1996, vol. 3 , p . 10; et McNeill v. Garda Commissioner, 

IR 1997, vol. 1, p. 469) . 

Le G o u v e r n e m e n t sout ien t q u e la justice cons t i tu t ionne l le a déjà 

é té invoquée avec succès p o u r é largi r le c h a m p des codes spécifiques 

régissant la p r o c é d u r e et la p reuve dans le sys tème jud ic ia i r e clans des cas 

où l ' écou lement du t e m p s a u r a i t pu abou t i r à u n e injustice (O'Domhaill 

v. Merrick, IR 1984, p . 151, et Toal v. Duignan (No. 1), I L R M 1991, p . 135). 

52. Le second moyen q u e , selon le G o u v e r n e m e n t , les r e q u é r a n t s 

a u r a i e n t pu t i r e r de la C o n s t i t u t i o n est l eur dro i t cons t i t u t ionne l d ' e s te r 

en jus t i ce ou d ' accéde r à un t r i b u n a l pour faire valoir et dé fendre leurs 

d ro i t s (Macauley v. Minister for Posts and Telegraphs, IR 1966, pp. 357-358). 

Le G o u v e r n e m e n t exp l ique q u e les in té ressés a u r a i e n t donc pu a r g u e r 

devan t la High Court et la C o u r s u p r ê m e q u e la C o n s t i t u t i o n leur 

conférai t le droi t d ' ob t en i r u n e décision d a n s un déla i r a i sonnab le pour 

q u e leur droi t d ' e s t e r en just ice fût effectif, en ve r tu de la m a x i m e selon 

laquel le u n e j u s t i c e différée est u n e ju s t i ce d é n i é e . Ils a u r a i e n t pu en 

pa r t i cu l i e r p la ider q u e leur dro i t d ' e s t e r en jus t i ce c o m p r e n a i t le droit à 

un t r a i t e m e n t p lus rap ide de leur doss ier p a r les t r i b u n a u x . Il l eur é ta i t 

loisible de p r ie r ces d e r n i e r s de d o n n e r effet à ce droi t ou, à dé fau t , de leur 

a l louer des d o m m a g e s - i n t é r ê t s p o u r m a n q u e m e n t à celui-ci. 

53 . En o u t r e , selon le G o u v e r n e m e n t , les j u r id i c t ions n a t i o n a l e s ont 

l 'obl igat ion positive de p r o l é g e r les pe r sonnes con t r e les a t t e i n t e s à leurs 

dro i t s cons t i t u t ionne l s . Les j u g e s p r ê t e n t le s e r m e n t de faire app l ique r la 

C o n s t i t u t i o n et on t p a r c o n s é q u e n t le devoir de veil ler au respec t des 

dro i t s cons t i t u t ionne l s de l ' individu. Les r e q u é r a n t s a u r a i e n t pu aussi 

invoquer à l ' appui des moyens qu ' i l s t i r a i en t de la C o n s t i t u t i o n l ' au tor i t é 
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{«persuasive authority») des a r r ê t s de la C o u r e u r o p é e n n e des Dro i t s de 

l ' H o m m e . 

2. Les requérants 

54. Les r e q u é r a n t s af f i rment avoir é té plus q u e d i l igen ts d a n s leurs 

d é m a r c h e s visant à l ' accé léra t ion de la p rocédu re , n o t a m m e n t en ce 

qu ' i ls ont formé de n o m b r e u s e s d e m a n d e s et ont co r r e spondu de diverses 

m a n i è r e s avec les a u t o r i t é s . Alors q u e di f férentes a u t o r i t é s é t a t i q u e s ont 

p a r la su i t e r econnu les r e t a r d s su rvenus d a n s la p r o c é d u r e , la réac t ion des 

a u t o r i t é s jud ic i a i r e s n ' a pas é té s a t i s f a i s an t e ; de plus , ce sont les m ê m e s 

j u g e s qui a u r a i e n t eu à e x a m i n e r une d e m a n d e fondée sur la C o n s t i t u t i o n 

du type de celles suggé rées p a r le G o u v e r n e m e n t . Les r e q u é r a n t s a r g u e n t 

é g a l e m e n t q u e l'on ne pouvai t r a i s o n n a b l e m e n t s ' a t t e n d r e à les voir 

e n g a g e r des p r o c é d u r e s s u p p l é m e n t a i r e s et i m p o r t a n t e s devan t la High 

Court et la C o u r s u p r ê m e afin de h â t e r la p r o c é d u r e . En ce qui conce rne 

la j u r i s p r u d e n c e dont le G o u v e r n e m e n t fait é t a t , les in t é res sés re lèvent 

q u e pas une seule affaire ne conce rne un r e t a r d i m p u t a b l e à un juge. 

B. A p p r é c i a t i o n de la C o u r 

55. L 'ar t ic le 13 de la Conven t ion g a r a n t i t l ' exis tence en droi t i n t e r n e 

d 'un recours p e r m e t t a n t de s'y prévaloi r des droi t s et l iber tés de la 

C o n v e n t i o n tels qu ' i l s peuven t s'y t rouver consacrés . C e t t e disposi t ion a 

donc pour conséquence d 'ex iger u n recours i n t e r n e hab i l i t an t à e x a m i n e r 

le c o n t e n u d 'un «gr ie f dé fendab le » fondé sur la Conven t ion et à offrir le 

r e d r e s s e m e n t app rop r i é (voir, p a r m i b e a u c o u p d ' a u t r e s , Kudla c. Pologne 

[ G C ] , n" 30210/96, § 157, C E D H 2000-XI) . 

56. La po r t ée de l 'obl igat ion q u e l 'ar t icle 13 fait pese r sur les E t a t s 

c o n t r a c t a n t s var ie en fonction de la n a t u r e du grief du r e q u é r a n t . 

Toute fo i s , le r ecour s exigé p a r l 'ar t ic le 13 doi t ê t r e «effectif» en p r a t i q u e 

c o m m e en droi t (voir, p a r e x e m p l e , Ilhan c. Turquie [ G C ] , n" 22277/93, § 97, 

C E D H 2000-VII) . O n cons idère é g a l e m e n t q u e le t e r m e «effectif» signifie 

q u e le r ecour s doit ê t r e app rop r i é et accessible (Paulino Tomâs c. Portugal 

( d é c ) , n" 58698/00, C E D H 2003-VIII) . 

57. En o u t r e , il faut p r ê t e r une a t t e n t i o n pa r t i cu l i è re à la r ap id i t é du 

recours l u i - m ê m e puisqu ' i l n ' e s t pas exclu q u e la d u r é e excessive d ' un 

recours le r e n d e i n a d é q u a t (Tomé Mota c. Portugal ( d é c ) , n" 32082/96, 

C E D H 1999-IX, et Paulino Tomâs, décision p réc i t ée ) . 

58 . L'effectivité d 'un r ecour s , aux fins de l 'ar t icle 13, ne d é p e n d pas 

de la c e r t i t ude d 'une issue favorable pour le r e q u é r a n t . De m ê m e , 

1 '« instance» don t par le ce t t e d isposi t ion n ' a pas beso in d ' ê t r e une 

in s t i t u t ion jud i c i a i r e , ma i s a lors ses pouvoirs et les g a r a n t i e s qu 'e l le 

p r é s e n t e e n t r e n t en ligne de c o m p t e pour a p p r é c i e r l 'effectivité du 
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recours s ' exerçan t devan t elle. En o u t r e , l ' ensemble des recours offerts p a r 

le droi t i n t e r n e peu t , en pr inc ipe , r e m p l i r les exigences de l 'ar t ic le 13, 

m ê m e si aucun d 'eux n'y r épond en en t i e r à lui seul (voir, p a r m i 

b e a u c o u p d ' a u t r e s , les a r r ê t s Silver et autres c. Royaume-Uni, d u 25 m a r s 

1983, sér ie A n" 61 , p . 42, § 113, et Chalial c. Royaume-Uni, du 15 novembre 

Ì996,Recueil 1996-V, pp . 1869-1870, § 145). 

59. La C o u r r appe l l e é g a l e m e n t que les r ecours qui s'offrent à un 

r e q u é r a n t au niveau na t iona l pour p o r t e r p la in te con t re la d u r é e d 'une 

p rocédure sont «effectifs» au sens d e l 'ar t ic le 13 s'ils « e m p ê c h e [nt] la 

su rvenance ou la c o n t i n u a t i o n de la violat ion a l léguée ou [ fournissent] 

(...) un r e d r e s s e m e n t app rop r i é pour tou te violat ion s ' é t an t déjà 

p r o d u i t e » (Kuclla, p réc i t é , § 158). En ce qui conce rne la d u r é e excessive 

d ' une p r o c é d u r e , l 'ar t icle 13 ouvre donc une o p t i o n : un recours est 

«effectif» dès lors qu' i l p e r m e t soit d e faire i n t e rven i r p lus tô t la décision 

des ju r id ic t ions saisies, soit de fourni r au just ic iable une r é p a r a t i o n 

a d é q u a t e pour les r e t a r d s déjà accusés (Mifsud c. France (déc.) [ G C ] , 

n" 57220/00, § 17, C E D H 2002-VIII) . 

60. A no te r enfin q u e , d a n s l 'affaire McMullen c. Irlande ( ( d é c ) , 

n" 42297/98 , 4 juillet 2002) , le r e q u é r a n t se p la ignai t lui auss i de la d u r é e 

de la p r o c é d u r e civile qu ' i l avait i n t rodu i t e . Le G o u v e r n e m e n t aff irmait 

pour sa pa r t q u e l ' in té ressé n 'avai t pas épuisé les voies de recours 

i n t e rnes puisqu ' i l n 'avai t pas formé de recours fondé sur son dro i t non 

énoncé d a n s la C o n s t i t u t i o n d ' e s t e r en ju s t i ce et d ' accéde r à un t r ibuna l . 

La C o u r a e s t imé que le G o u v e r n e m e n t ne s 'é ta i t pas a c q u i t t é de la cha rge 

qui pesa i t sur lui de d é m o n t r e r que le r e q u é r a n t d isposai t d ' un recours 

i n t e r n e effectif con t r e la d u r é e de sa p r o c é d u r e . 

61 . Il r es te à la C o u r à d é t e r m i n e r si, en l 'espèce, les moyens dont les 

r e q u é r a n t s d i sposa ien t en droi t i r l anda i s pour se p l a ind re de la d u r é e de la 

p rocédure qu ' i l s ava ien t i n t r o d u i t e é t a i e n t «effectifs» au sens de 

l 'ar t icle 13 de la Conven t i on (ar t ic le qui est é t r o i t e m e n t lié à l 'ar t icle 35 

§ 1 de la C o n v e n t i o n - voir l ' a r rê t Kudla p r éc i t é , § 152), c 'es t -à-di re qu ' i ls 

a u r a i e n t pu e m p ê c h e r la su rvenance ou la c o n t i n u a t i o n de la violat ion 

a l léguée ou a u r a i e n t pu fournir aux in té ressés un r e d r e s s e m e n t 

app rop r i é pour t ou t e violat ion s ' é t an t déjà p rodu i t e . 

62. La C o u r relève q u e le G o u v e r n e m e n t n ' a pas fait é t a t d ' une voie 

jud ic i a i r e spécif ique conçue c o m m e u n r ecour s d is t inc t pa r lequel u n e 

p e r s o n n e pour ra i t se p l a ind re de la d u r é e d ' une p r o c é d u r e . Le Gouve rne 

m e n t a toutefois a s su ré qu ' i l exis ta i t des r ecour s cons t i t u t i onne l s effectifs. 

En s ' appuyan t de m a n i è r e g é n é r a l e sur une série d 'affa i res i n t e r n e s , il 

sou t i en t que les r e q u é r a n t s a u r a i e n t pu, à n ' i m p o r t e que l s t ade de la 

p r o c é d u r e , e n t a m e r u n e ac t ion p o u r r e v e n d i q u e r l eur dro i t d ' ob ten i r u n e 

décis ion d a n s un dé la i r a i sonnab le décou lan t de deux dro i t s cons t i tu

t ionnels non énoncés (le pr inc ipe de ju s t i ce cons t i tu t ionne l l e et le droi t 

d ' e s t e r en j u s t i c e ) . 
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63 . La C o u r c o n s t a t e q u ' a u c u n des j u g e m e n t s i n t e r n e s c i tés à t i t r e 

g é n é r a l par le G o u v e r n e m e n t ne précise q u e l 'un ou l ' au t re des dro i t s 

cons t i t u t ionne l s non énoncés c o m p r e n d le droi t de se p la indre de r e t a r d s 

s u r v e n u s d a n s une p r o c é d u r e i m p u t a b l e s aux a u t o r i t é s jud ic i a i r e s . Q u a n t 

aux décisions c i tées à l 'appui du droi t à la j u s t i ce cons t i t u t ionne l l e , 

el les p o r t a i e n t su r les res t r i c t ions j u r i d i q u e s c o u t u m i è r e s imposées a u x 

p l a i g n a n t s qui i n t rodu i sen t des ins tances lo r squ 'un laps de t e m p s 

i m p o r t a n t s'est écoulé depu i s les faits (affaires O'Keefe, O'Domhaill et 

Toal), sur des r e t a r d s d a n s l 'octroi de l icences et d ' homologa t i ons pa r des 

min i s t r e s (affaires Cannon et Twomey), sur le devoir d ' un m i n i s t r e d 'ag i r 

avec di l igence en appl ica t ion du droi t e u r o p é e n (affaire Bosphorous Hava 

Yollari Turizm ve Ticaret Anonim Sirketi) et sur l 'appl icat ion de pr inc ipes 

g é n é r a u x de just ice cons t i t u t ionne l l e et de p r o c é d u r e s é q u i t a b l e s ne 

p o r t a n t pas sur des r e t a r d s (affaires In Re Haughey, Garvey, The State 

(McFadden) et In Re Gallagher (No. 2)). Q u a n t au droi t d ' e s t e r en j u s t i c e , 

l ' a r rê t Macauley invoqué pa r le G o u v e r n e m e n t concerna i t l ' appl icat ion du 

droi t de s ' ad resse r à la High Court pour faire valoir des dro i t s cons t i tu 

t ionne ls mais n 'ava i t pas t ra i t à des r e t a r d s . 

64. Toutefo is , m ê m e en p a r t a n t du pr inc ipe q u e le droi t d ' ob t en i r une 

décis ion d a n s un déla i r a i sonnab le est u n e des g a r a n t i e s qui décou l en t de 

l 'ar t icle 40 § 3 (1) de la C o n s t i t u t i o n (telle qu 'e l le est invoquée mais pas 

app l i quée d a n s l 'affaire McNeill), et q u ' u n e telle p la in te p o u r r a i t ê t r e 

fo rmulée à n ' i m p o r t e que l m o m e n t (voir l ' a r rê t The State (Shatter. 

Gallagher & Co.)), la C o u r e s t ime qu ' i l n ' a pas é té d é m o n t r é que le 

r ecour s don t le G o u v e r n e m e n t fait é t a t puisse ê t r e cons idé ré c o m m e 

effectif, a p p r o p r i é et accessible aux fins de l 'ar t icle 13 de la C o n v e n t i o n , 

p o u r les ra isons su ivan tes . 

65. T o u t d ' abord , le G o u v e r n e m e n t n ' a pas exp l iqué c o m m e n t le 
r ecours fondé sur la C o n s t i t u t i o n qu ' i l invoque pour ra i t p réven i r d ' a u t r e s 
r e t a r d s . 

Le G o u v e r n e m e n t se fonde sur l 'affaire The State (Shatter, Gallagher 

& Co.) p o u r d é m o n t r e r q u ' u n e te l le p r o c é d u r e a u r a i t pu ê t r e e n t a m é e a u 

cours du procès au fond des r e q u é r a n t s ; or l ' ins tance en ques t ion a pris à 

elle seu le plus d ' un an et d e m i , d u r é e q u i , au vu des a u t r e s affaires 

i n t e r n e s c i tées pa r le G o u v e r n e m e n t , est assez brève pour le r è g l e m e n t 

d ' u n e ac t ion fondée su r la C o n s t i t u t i o n . La règle vou lan t q u e le r ecours 

soit l u i -même suf f i samment r ap ide revêt une i m p o r t a n c e pa r t i cu l i è re 

lo r sque ce r ecour s a pour objet d e p réven i r tou t a u t r e r e t a r d (pa ra 

g r a p h e 57 c i -dessus) . 

Qu i plus est , ni le G o u v e r n e m e n t ni la j u r i s p r u d e n c e qu ' i l cite ne 

p réc i sen t si les r e q u é r a n t s a u r a i e n t pu p r é s e n t e r ces a r g u m e n t s fondés 

sur la C o n s t i t u t i o n d a n s le cad re de l ' ins tance sur le fond, c 'es t -à-di re 

sans e n t a m e r de p r o c é d u r e d i s t inc te . M ê m e d a n s le cas où une p r o c é d u r e 

d i s t inc t e n ' a u r a i t pas é t é nécessa i re , le G o u v e r n e m e n t n ' i nd ique pas si les 
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in té ressés a u r a i e n t dû se p l a ind re des r e t a r d s i n t e rvenus d a n s un t r ibuna l 

devan t ce m ê m e t r i buna l ou, s'ils ava ien t dû s o u m e t t r e leurs griefs à un 

a u t r e t r i buna l , c o m m e n t la décision que ce d e r n i e r a u r a i t r e n d u e en leur 

faveur pouvai t en p r a t i q u e ê t r e invoquée pour accé lé re r une p r o c é d u r e au 

fond devan t une a u t r e j u r id i c t ion . 

66. E n s u i t e , en ce qui conce rne l ' au t r e r ecours , qui p r e n d r a i t la forme 

d ' u n e r é p a r a t i o n p o u r un r e t a r d déjà su rvenu , le G o u v e r n e m e n t reconna î t 

qu ' i l n ' ex i s te pas en d ro i t i n t e r n e de disposi t ion prévoyant le v e r s e m e n t de 

d o m m a g e s - i n t é r ê t s au t e r m e d ' u n e ac t ion fondée sur la C o n s t i t u t i o n qu i 

se ra i t c o u r o n n é e d e succès , et se b o r n e à s o u t e n i r q u e des d o m m a g e s -

in t é r ê t s « p o u r r a i e n t » ê t r e al loués ( a r r ê t Kudla p réc i t é , § 159, et Matthies-

Lenzen c. Luxembourg ( d é c ) , n" 45165/99, 14juin 2001) . De plus , m ê m e si les 

r e q u é r a n t s ava ien t pu invoquer d a n s la p r o c é d u r e au fond un gr ief t i ré de 

la C o n s t i t u t i o n à p ropos des r e t a r d s déjà su rvenus (bien q u e , enco re u n e 

fois, le G o u v e r n e m e n t ne s ' expl ique pas sur ce po in t ) , le G o u v e r n e m e n t ne 

précise ni sur que l le base l 'Eta t sera i t t enu à i n d e m n i s a t i o n (O'Reilly 

c. Irlande, n" 24196/94, décision de la C o m m i s s i o n du 22 j a n v i e r 1996, 

Décis ions et r a p p o r t s 84-B, p. 72) , ni c o m m e n t pare i l le r é p a r a t i o n sera i t 

ca lculée , ni à que l m o n t a n t les r e q u é r a n t s p o u r r a i e n t s ' a t t e n d r e ; or la 

C o u r relève q u e le c a r a c t è r e a p p r o p r i é d 'un recours se définit é g a l e m e n t 

en fonction de ce d e r n i e r c r i t è r e (Scordino c. Italie ( d é c ) , n" 36813/97, 

C E D H 2003-IV). Bien q u e le G o u v e r n e m e n t se fonde sur deux affaires 

(les affaires Kennedy et Healy) pour d é m o n t r e r q u e des d o m m a g e s -

i n t é r ê t s peuven t ê t r e ve rsés en cas d e succès d ' u n e d e m a n d e fondée su r la 

Cons t i t u t i on , la C o u r c o n s t a t e que , dans l 'une des affaires, la p r o c é d u r e a 

d u r é plus de deux a n s et que , dans l ' au t r e , elle s 'est é t a l ée sur une d u r é e 

bien s u p é r i e u r e avan t q u ' u n e o r d o n n a n c e prévoyant le v e r s e m e n t d e 

d o m m a g e s - i n t é r ê t s ne soit r e n d u e ; or une telle d u r é e ne se concilie pas 

avec la règle vou lan t q u e le r ecours soit l u i - m ê m e su f f i samment rap ide 

( p a r a g r a p h e 57 c i -dessus) . 

67. Enfin, et sur un plan plus géné ra l , la C o u r observe que les 

r e q u é r a n t s a u r a i e n t dû j o i n d r e YAttorney General à la p r o c é d u r e pour 

fo rmule r v a l a b l e m e n t un a r g u m e n t fondé sur la C o n s t i t u t i o n (voir 

l ' o rdonnance 60, ar t ic le 2, du r è g l e m e n t des j u r id i c t i ons s u p é r i e u r e s , 

1986). L'Attorney General a u r a i t a lors eu la possibi l i té d ' i n t e rven i r et de 

fo rmule r des conclusions sur les ques t ions cons t i tu t ionne l l e s soulevées en 

l 'espèce. La C o u r p r e n d note des thèses du G o u v e r n e m e n t c o n c e r n a n t 

l 'obl igat ion posit ive des j u r id i c t i ons i n t e r n e s de p r o t é g e r les pe r sonnes 

con t r e des a t t e i n t e s à leurs droi t s c o n s t i t u t i o n n e l s ; toutefois , u n e te l le 

obl igat ion s ' app l iqua i t lorsque les r e t a r d s non r a i sonnab le s cons t a t é s 

plus h a u t se sont p rodu i t s . En o u t r e , si le G o u v e r n e m e n t a invoqué 

P « a u t o r i t é » en I r l ande des a r r ê t s r e n d u s p a r la p r é s e n t e Cour , la 

C o n v e n t i o n n 'a pas é t é i n t ég rée au droi t i n t e r n e e t , en c o n s é q u e n c e , 

le G o u v e r n e m e n t n ' a pu m e n t i o n n e r a u c u n e affaire d a n s laquel le les 
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j u r id i c t ions i n t e rnes se se ra ien t fondées sur des a r r ê t s de la C o u r 

e u r o p é e n n e p o u r r e c o n n a î t r e un a u t r e dro i t cons t i tu t ionne l non énoncé 

et pour m é n a g e r , au sein de l 'ordre j u r i d i q u e na t iona l , un r ecour s en cas 

de violat ion. 

68. En bref, m ê m e s'il exis te p e u t - ê t r e u n e base cons t i tu t ionne l l e pour 

la r econna i s sance du droi t à ob ten i r une décision jud ic i a i r e su r un dro i t de 

c a r a c t è r e civil d a n s un dé la i r a i sonnab le , le G o u v e r n e m e n t n ' a pas cité 

u n e seule p r o c é d u r e i n t e r n e d a n s laquel le une p e r s o n n e se sera i t p l a in te 

devan t un t r ibuna l na t iona l d ' un r e t a r d de m ê m e n a t u r e q u e celui en 

cause en l 'espèce, p r o c é d u r e qu i au ra i t about i à la p réven t ion d 'un r e t a r d 

excessif ou de sa con t inua t i on ou à l 'a l locat ion de d o m m a g e s - i n t é r ê t s pour 

u n r e t a r d déjà su rvenu . 

69. D a n s ces condi t ions , et pu i sque le r ecours doit ê t r e effectif en droi t 

et en p r a t i q u e , la C o u r e s t ime qu' i l n ' a pas é té d é m o n t r é q u ' u n e d e m a n d e 

fondée sur le droi t à la j u s t i ce et le dro i t d ' e s t e r en j u s t i ce , g a r a n t i s pa r 

la C o n s t i t u t i o n , r e p r é s e n t e au regard de l 'ar t icle 13 de la Conven t ion 

u n r ecour s effectif d isponib le en d ro i t i n t e r n e c o n t r e u n e p r o c é d u r e 

a n o r m a l e m e n t longue . 

Il y a donc eu violat ion de ce t t e d isposi t ion. 

(...) 

PAR CES MOTIFS, LA C O U R , À L'UNANIMITÉ, 

1. Dit qu ' i l y a eu violation de l 'ar t icle 6 § 1 de la Conven t i on ; 

2. Dit qu ' i l y a eu violat ion de l 'ar t icle 13 de la C o n v e n t i o n ; 

(...) 

Fait en angla i s , puis c o m m u n i q u é p a r écrit le 31 ju i l le t 2003, en 

application de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

V incen t BERGER 

Greffier 
G e o r g RESS 

Prés iden t 
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SOMMAIRE1 

Refus d'accorder à un étranger une allocation pour adulte handicapé 

Article 14 de la Convention combiné avec l'article 1 du Protocole n° 1 

Discrimination - Refus d'accorder à un étranger une allocation pour adulte handicapé - Biens 
- Prestations non contributives - Allocation pour adulte handicapé - Droit patrimonial -
Conditions établies par la loi pour l'attribution d'une prestation sociale - Conditions de 
nationalité - Conditions de réciprocité - Situation analogue - Justification objective et 
raisonnable - Obligation de reconnaître les droits de la Convention à « toute personne » 

* 
* * 

Le requérant, un résident français de nationalité ivoirienne, souffre d'un handicap 
physique. Il fut adopté par un ressortissant français en juillet 1987, mais la 
déclaration de nationalité française qu'il souscrivit en décembre de la même 
année fut jugée irrecevable au motif qu'il était majeur à la date de sa demande. Il 
recourut sans succès contre cette décision. Une carte d'invalidité lui lut en 
revanche attribuée. La caisse d'allocations familiales refusa cependant de lui 
accorder une allocation pour adulte handicape. En juin 1990, le requérant saisit 
la commission de recours amiable qui confirma malgré tout la décision, relevant 
qu'il n'était ni de nationalité française, ni ressortissant d'un pays ayant conclu une 
convention de réciprocité avec la France en la matière, comme l'exigeait le code de 
la sécurité sociale. Le requérant s'adressa alors au tribunal des affaires de sécurité 
sociale, qui décida, en juin 1991, de surseoir à statuer en posant une question 
préjudicielle à la Cour de justice des Communautés européennes (CJCE) de 
Luxembourg. En décembre 1992, cette cour se prononça en faveur de la confor
mité du texte français aux dispositions européennes. En mars 1993, le tribunal 
des affaires de sécurité sociale rejeta le recours formé par le requérant. Entre
temps, en décembre 1991, le requérant bénéficia du Revenu minimum d'inser
tion. La cour d'appel confirma le jugement en juin 1995 et la Cour de cassation 
rejeta le pourvoi en janvier 1998. 

1. Article 14 de la Convention combiné avec l'article 1 du Protocole n" 1 : a) Le 
Gouvernement soutient qu'en tant que prestation non contributive, l'allocation 
pour adulte handicapé n'est pas couverte par l'article 1 du Protocole n" 1. Dans 
l'affaire Gaygusuz, la Cour avait dit que l'article précité s'appliquait au droit à une 
allocation d'urgence sans qu'il faille se fonder uniquement sur le lien qui existe 
entre l'attribution de cette allocation et l'obligation de payer «des impôts ou 
autres contributions». En l'espèce, la Cour précise que le fait que, dans l'affaire 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 



tH ARRÊT KOUA POIRREZ c. FRANCE 

Gaygusuz, le rcciuérant avait payé des contributions et c|ue ce paiement lui ouvrait 
le droit à l 'attribution de l'allocation en cause n'implique pas, a contrario, qu'une 
prestation sociale non contributive ne fonderait pas elle aussi un droit patrimonial 
au sens de l'article 1 du Protocole n" 1. La Cour considère ici que le fait que le pays 
d'origine du requérant n'a pas signé de convention de réciprocité, alors même que 
le requérant s'était vu attribuer une carte d'invalidité, qu'il résidait en France, 
qu'il était fils adoptif d'un citoyen français résidant et travaillant en France et, 
enfin, qu'il avait préalablement bénéficié du Revenu minimum d'insertion, ne 
saurait justifier, en soi, le relus de l 'allocation litigieuse. L'exclusion du requérant 
du bénéfice de l'allocation s'est fondée sur des critères - la nationalité française ou 
le fait d'être ressortissant d'un pays ayant conclu avec la France une convention de 
réciprocité relative à cette allocation - qui constituent une distinction relevant de 
l'article 14 de la Convention. La Cour estime que le requérant bénéficiait d'un 
droit patrimonial au sens de l'article 1 du Protocole n" 1. L'article 14 s'applique 
donc également. 

b) Le refus d'accorder l'allocation litigieuse reposait exclusivement sur le constat 
que le requérant ne possédait pas la nationalité appropriée, condition d'attribution 
posée par l 'article L. 821-1 du code de la sécurité sociale alors applicable. Le requé
rant remplissait les autres conditions légales pour l'attribution de la prestation 
sociale et a d'ailleurs bénéficié de l'allocation après cpie la nouvelle loi eut 
supprimé la condition de nationalité. Le requérant se trouvait donc clans une 
situation analogue à celle des ressortissants français ou de pays ayant signé une 
convention de réciprocité quant à son droit à l 'obtention de cette prestation. La 
différence de traitement, en ce qui concerne le bénéfice des prestations sociales, 
entre les ressortissants français ou de pays ayant signé une convention de récipro
cité et les autres étrangers ne reposait sur aucune «justification objective et 
raisonnable». Même si, à l'époque des faits, la France n'était pas liée par des 
accords de réciprocité avec la Côte d'Ivoire, elle s'est engagée, en ratifiant la 
Convention, à reconnaître «à toute personne relevant de [sa] juridiction», ce qui 
était le cas du requérant, les droits et libertés définis au titre I de la Convention. 
Conclusion : violation (six voix contre une). 

2. Article 6 § 1 : la période à examiner, qui a débuté avec la saisine de la 
commission de recours amiable, a duré sept ans et plus de sept mois pour trois 
degrés de juridiction. L'affaire, assez complexe, n'accuse aucun retard imputable 
aux autorités judiciaires. En outre, la période devant la CJCE n'est pas à prendre 
en compte. Enfin, l'enjeu financier de la procédure, bien qu'important, n'a pas été 
déterminant en l'espèce. 
Conclusion: non-violation (unanimité). 

Article 41 : la Cour accorde au requérant une indemnité tous chefs de préjudices 
confondus et une somme pour les frais et dépens. 
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En l 'a f fa ire K o u a P o i r r e z c. F r a n c e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sect ion) , 

s iégeant en u n e c h a m b r e c o m p o s é e de : 

M M . A .B . BAKA,président, 

J . -P . COSTA, 

GAUKURJÔRUNDSSON, 

L. LOUCAIDES, 

C. BÎRSAN, 

M . UGREKHELIDZE, 

M"" A. MULARONI,juges, 

et de M. T .L . EARLY, greffier adjoint de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 26 m a r s 2002 et 

9 s e p t e m b r e 2003, 

Rend l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n" 40892/98) 

d i r igée con t r e la R é p u b l i q u e française et don t u n r e s so r t i s san t ivoirien, 

M . E t t i e n L a u r e n t K o u a Po i r rez («le r e q u é r a n t » ) , avait saisi la C o m m i s 

sion e u r o p é e n n e des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 12 m a r s 

1998 en v e r t u de l ' anc ien a r t ic le 25 de la Conven t i on de s a u v e g a r d e des 

Droi t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é devan t la C o u r pa r M E J . -F . G o n d a r d , 

avocat au b a r r e a u de la Se ine-Sa in t -Denis . Le g o u v e r n e m e n t f rançais («le 

G o u v e r n e m e n t » ) est r e p r é s e n t é par son a g e n t , M. R. A b r a h a m , d i r ec t eu r 

des affaires j u r i d i q u e s au m i n i s t è r e des Affaires é t r a n g è r e s . 

3. Le r e q u é r a n t a l légua i t en pa r t i cu l i e r la violat ion de l 'ar t ic le 6 § 1 de 

la Conven t i on et de l 'ar t ic le 14 de la Conven t ion combiné avec l 'art icle 1 

du Protocole n" 1, en ra ison du refus d 'octroi d ' une a l locat ion p o u r adu l t e 

hand icapé et de la d u r é e de la p r o c é d u r e s u b s é q u e n t e . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1 e r n o v e m b r e 1998, da t e 

d ' e n t r é e en v igueur du Protocole n° 11 à la C o n v e n t i o n (ar t ic le 5 § 2 

dudi t Pro tocole ) . 

5. La r e q u ê t e a é té a t t r i b u é e à la t ro i s i ème sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t ion ) a é té cons t i tuée 

c o n f o r m é m e n t à l 'ar t icle 26 § 1 du r è g l e m e n t . 

6. P a r une décis ion du 13 m a r s 2001 , la c h a m b r e a déc la ré la r e q u ê t e 

p a r t i e l l e m e n t recevable . 

7. La c h a m b r e ayant déc idé ap rè s consu l t a t ion des p a r t i e s qu ' i l n 'y 

avai t pas lieu de ten i r u n e aud ience consacrée au fond de l 'affaire 

(ar t ic le 59 § 3 in fine du r è g l e m e n t ) et e s t imé qu ' i l convenai t de recuei l l i r 
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des r e n s e i g n e m e n t s c o m p l é m e n t a i r e s , les p a r t i e s ont c h a c u n e soumis des 

c o m m e n t a i r e s écr i ts sur les obse rva t ions de l ' au t r e . Des obse rva t ions ont 

é g a l e m e n t é t é reçues de M. B e r n a r d Poi r rez , le pè re adopt i f du r e q u é r a n t , 

que le p r é s iden t avait au to r i sé à i n t e rven i r dans la p r o c é d u r e écr i te 

(ar t ic les 36 § 2 de la Conven t ion et 61 § 3 du r è g l e m e n t ) . Le Gouver 

n e m e n t a r épondu à ces c o m m e n t a i r e s (ar t ic le 61 § 5 du r è g l e m e n t ) . 

8. Le 1" n o v e m b r e 2001, la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a é té a t t r i 

b u é e à la d e u x i è m e sect ion ainsi r e m a n i é e (ar t ic le 52 § 1). 

EN F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. Le r e q u é r a n t est né en 1966 et rés ide en rég ion pa r i s i enne . 

10. Le r e q u é r a n t souffre d 'un hand icap phys ique depuis l 'âge de 

sept ans . Il fut a d o p t é pa r M. B e r n a r d Poir rez , ressor t i s san t français , aux 

t e r m e s d 'un j u g e m e n t r endu le 28 ju i l le t 1987 pa r le t r ibuna l de p r e m i è r e 

ins tance de Bouaké . Ce j u g e m e n t fit l 'objet d ' une décision d ' e x e q u a t u r du 

t r ibuna l de g r a n d e ins tance de Bobigny le 11 d é c e m b r e 1987. 

11. En d é c e m b r e 1987, le r e q u é r a n t souscrivit une déc l a r a t i on de 

na t iona l i t é f rançaise , qui fut j u g é e i r recevable , au mot i f qu ' i l avait plus 

de dix-hui t ans à la d a t e de sa d e m a n d e . Il i n t e r j e t a appe l devan t le 

t r i buna l de g r a n d e i n s t ance de Bobigny. Sa d e m a n d e fut déc la rée 

i r recevable pa r u n j u g e m e n t dud i t t r i buna l en d a t e du 15 j a n v i e r 1991. 

C e t t e décis ion fut conf i rmée pa r un a r r ê t de la cour d 'appel de Par i s da t é 

du 2 4 j u i n 1993. 

12. P a r a l l è l e m e n t , le r e q u é r a n t se vit r e c o n n a î t r e un t aux d ' incapac i t é 

de 80 % pa r la C o m m i s s i o n t e c h n i q u e d ' o r i en t a t i on et de r e c l a s s e m e n t 

profess ionnel ( C O T O R E P ) de la Se ine-Sa in t -Denis et se vit a t t r i b u e r 

u n e c a r t e d ' inval id i té . En m a i 1990, il d e m a n d a alors à bénéficier de 

1'« al locat ion aux adu l t e s h a n d i c a p é s » (AAH) à la caisse d 'a l loca t ions 

famil iales (CAF) de la rég ion p a r i s i e n n e . Il se préva la i t de sa qua l i t é de 

r é s iden t f rançais , de na t i ona l i t é ivoi r ienne , et de celle de fils adopt i f d 'un 

r e s so r t i s san t français r é s idan t en F r a n c e et y t r ava i l l an t . Sa d e m a n d e fut 

re je tée au mot i f que n ' é t a n t ni de na t iona l i t é f rançaise ni r e s so r t i s san t 

d ' un pays s i gna t a i r e d ' une conven t ion de réc iproci té en m a t i è r e d ' a t t r i 

bu t ion de l 'AAH, il ne rempl i s sa i t pas les condi t ions d ' a t t r i b u t i o n posées 

pa r l 'ar t icle L. 821-1 du code de la sécur i t é sociale ( p a r a g r a p h e 24 ci-

dessous) . 

13. Le 13 j u i n 1990, le r e q u é r a n t saisit la commiss ion de recours 

a m i a b l e de la caisse d 'a l loca t ions famil ia les . 
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14. P a r une décis ion du 6 s e p t e m b r e 1990, c e t t e commiss ion , saisie sur 

recours du r e q u é r a n t , conf i rma la décision a t t a q u é e au mot i f que ce 

d e r n i e r ne rempl i s sa i t pas les condi t ions p révues à l 'ar t ic le L. 821-1 du 

code de la sécur i t é sociale. L ' a d m i n i s t r a t i o n releva q u e la C ô t e d ' Ivoire, 

pays don t le r e q u é r a n t est r e s so r t i s san t , n 'avai t pas conclu avec la F rance 

de conven t ion de réc iproci té en m a t i è r e d 'AAH. 

15. Le 26 février 1991, le r e q u é r a n t saisit le t r i buna l des affaires de 

sécur i t é sociale de Bobigny d 'un recours en a n n u l a t i o n de la décision de 

rejet de sa d e m a n d e . Le r e q u é r a n t et la C A F d é p o s è r e n t leurs conclusions 

r e s p e c t i v e m e n t le 26 février et le 25 avril 1991. 

16. P a r un j u g e m e n t du 12 j u i n 1991, le t r i buna l décida de surseoir à 

s t a t u e r en posan t u n e ques t ion préjudicie l le à la C o u r de ju s t i ce des 

C o m m u n a u t é s e u r o p é e n n e s (CJCE) aux fins de savoir si l 'exclusion de 

l 'a l locat ion d ' a d u l t e h a n d i c a p é au bénéfice du r e q u é r a n t , m e m b r e de 

la famille (descendan t adop té ) d 'un r e s so r t i s san t de la c o m m u n a u t é 

e u r o p é e n n e r é s idan t d a n s le pays don t le chef de famille ( l ' adop tan t ) a la 

na t iona l i t é (prévue pa r le t ex t e f rançais) , é ta i t conforme aux disposi t ions 

e u r o p é e n n e s issues du t r a i t é i n s t i t u a n t la C o m m u n a u t é économique 

e u r o p é e n n e («le t r a i t é C E E » ) . Par un a r r ê t du 16 d é c e m b r e 1992, la 

C J C E répond i t à la ques t i on préjudicie l le en d i san t p o u r dro i t q u e les 

ar t ic les invoqués du t r a i t é C E E ne s 'opposa ien t pas au refus du bénéfice 

de ce t t e p r e s t a t i o n au r e q u é r a n t . Elle re leva q u e le pè r e adop t i f du 

r e q u é r a n t ne pouvai t p r é t e n d r e à la qua l i t é de « t r ava i l l eu r m i g r a n t » , 

ca tégor ie à laquel le s ' app l iquen t les d isposi t ions e u r o p é e n n e s invoquées . 

Elle se fonda su r le fait q u e le pè re adopt i f du r e q u é r a n t , é t a n t français , 

avait toujours rés idé et t ravai l lé en F r a n c e . La C J C E en t i r a la consé

q u e n c e , à savoir q u e le r e q u é r a n t ne pouvai t pas « i n v o q u e r le droi t 

c o m m u n a u t a i r e pour p r é t e n d r e à un a v a n t a g e en m a t i è r e de sécur i t é 

sociale accordé aux t rava i l leurs m i g r a n t s et aux m e m b r e s de la famille ». 

Ce fa isant , elle n ' e x a m i n a pas le po in t de savoir si le refus opposé a u 

r e q u é r a n t é ta i t , de façon g é n é r a l e , conforme ou non au droi t c o m m u 

n a u t a i r e . 

17. A p a r t i r du 17 d é c e m b r e 1991, le r e q u é r a n t pe rçu t le Revenu 

m i n i m u m d ' inse r t ion (RMI) . 

18. P a r u n j u g e m e n t du 31 m a r s 1993, le t r i buna l des affaires d e 

sécur i t é sociale de Bobigny, faisant app l ica t ion de la r éponse a p p o r t é e 

pa r la C J C E , déc ida que le r ecours du r e q u é r a n t é t a i t ma l fondé e t 

d é b o u t a ce d e r n i e r . Le r e q u é r a n t in te r j e t a appe l de ce j u g e m e n t le 

27 ju i l le t 1993. Il d e m a n d a à bénéficier de l 'aide ju r id i c t ionne l l e le 

23 n o v e m b r e 1993. 

19. Le 14 j a n v i e r 1994, le b u r e a u d ' a ide ju r id i c t ionne l l e p rès le 

t r i buna l de g r a n d e i n s t ance de Par i s r e j e t a la d e m a n d e d 'a ide ju r id ic 

t ionnel le fo rmulée pa r le r e q u é r a n t dans le c ad re de cet appe l , au mot i f 

q u e sa d e m a n d e é ta i t m a n i f e s t e m e n t d é n u é e de f o n d e m e n t . Le 21 février 
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1994, le r e q u é r a n t in te r j e t a appe l de ce t t e décis ion de re je t . P a r une 

décis ion du 5 ma i 1994, le p r é s iden t du b u r e a u d 'a ide ju r id i c t ionne l l e fit 

droi t à sa d e m a n d e . 

20. P a r u n a r r ê t du 19 j u i n 1995, la cour d ' appe l de Par i s conf i rma le 

j u g e m e n t du 31 m a r s 1993. Elle r appe l a les d isposi t ions de l 'ar t icle L. 821-1 

du code de la sécur i t é sociale, d a n s sa r édac t ion alors en v igueur , et 

l ' absence de convent ion de réc iproc i té e n t r e la F r a n c e et le pays de la 

na t iona l i t é du r e q u é r a n t r e l a t i v e m e n t à l ' a t t r i bu t ion de l 'a l locat ion. 

2 1 . Le 2 m a i 1996, le r e q u é r a n t se pourvut en cassa t ion con t r e cet 

a r r ê t . Le r e q u é r a n t et la C A F d é p o s è r e n t leurs m é m o i r e s r e s p e c t i v e m e n t 

le 1 e r aoû t et le 21 oc tobre 1996. Le 2 j u i n 1997 fut dés igné le consei l ler 

r a p p o r t e u r , qui déposa son r a p p o r t le 10 oc tobre 1997. L ' aud ience devan t 

la C o u r de cassa t ion eu t lieu le 27 n o v e m b r e 1997. P a r un a r r ê t du 

22 j a n v i e r 1998, la C o u r de cassa t ion re je ta le pourvoi formé p a r le 

r e q u é r a n t et fo rmulé c o m m e suit : 

« S u r le m o y e n d u r e q u é r a n t t i r é d e ce q u e «( . . . ) l ' a r t i c l e 26 d u p a c t e d e N e w York 

p r o s c r i t t o u t e d i s c r i m i n a t i o n , n o t a m m e n t e n r a i s o n d ' u n e o r i g i n e n a t i o n a l e ; q u e la c o u r 

d ' a p p e l , q u i a r e fusé d ' a c c o r d e r u n e a l l o c a t i o n d ' a d u l t e h a n d i c a p é à M . K o u a P o i r r e z e n 

r a i s o n de sa n a t i o n a l i t é , a m é c o n n u la force o b l i g a t o i r e d e c e t t e d i s p o s i t i o n , q u ' e l l e a p a r 

s u i t e viole p a r r e fu s d ' a p p l i c a t i o n (...) » 

22. La C o u r de cassa t ion s ' exp r ima c o m m e suit : 

« l ' a r t i c l e 26 d u p a c t e i n t e r n a t i o n a l d e N e w Y o r k d u 19 d é c e m b r e 1966, qu i p r o h i b e 

t o u t e d i s c r i m i n a t i o n d ' o r i g i n e n a t i o n a l e , ne s a u r a i t ê t r e i n t e r p r é t é c o m m e i n t e r d i s a n t 

t o u t e s les c o n d i t i o n s de n a t i o n a l i t é a u x q u e l l e s la loi n a t i o n a l e s u b o r d o n n e l ' o b t e n t i o n 

d ' u n d r o i t ; 

q u e la c o u r d ' a p p e l , a y a n t r a p p e l é les t e r m e s d e l ' a r t i c l e L. 821-1 d u C o d e d e la 

s é c u r i t é soc i a l e , q u i r é s e r v e a u x p e r s o n n e s d e n a t i o n a l i t é f r a n ç a i s e , ou r e s s o r t i s s a n t e s 

d ' u n pays a y a n t conc lu u n e c o n v e n t i o n d e r é c i p r o c i t é , le d r o i t à l ' a t t r i b u t i o n de l 'A .A.H. , 

a e x a c t e m e n t d é c i d é q u e M . K o u a P o i r r e z , d e n a t i o n a l i t é i v o i r i e n n e , ne p o u v a i t 

p r é t e n d r e à c e t t e a l l o c a t i o n , e n l ' a b s e n c e d e c o n v e n t i o n d e r é c i p r o c i t é e n t r e la F r a n c e 

et la C ô t e d ' I v o i r e ; (...) » 

23. A la su i te de l ' adopt ion de la loi du 11 mai 1998 levant la condi t ion 

de na t i ona l i t é pour l 'octroi des p r e s t a t i ons non con t r ibu t ives , le r e q u é r a n t 

fo rma une nouvelle d e m a n d e d 'octroi de l 'a l locat ion d ' adu l t e h a n d i c a p é à 

c o m p t e r du 1" juin 1998. Sa d e m a n d e ayant é té re je tée pa r la CAF, il saisit 

de nouveau le t r i buna l des affaires de sécur i t é sociale. Pa r un j u g e m e n t du 

11 juin 1999, ledit t r i b u n a l déc l a r a ce recours ma l fondé au mot i f q u e le 

r e q u é r a n t n 'ava i t pas r e spec té les condi t ions formelles de p r é s e n t a t i o n de 

sa d e m a n d e d 'a l locat ion. Il n 'avai t en effet pas soumis à la C A F tous les 

d o c u m e n t s j u s t i f i an t de sa s i tua t ion financière. Le r e q u é r a n t in te r j e t a 

appe l de ce j u g e m e n t . Il ressor t des in fo rmat ions fournies pa r le Gouver 

n e m e n t et non con t e s t ée s pa r le r e q u é r a n t que , à la d e m a n d e de la CAF, la 

C O T O R E P r é e x a m i n a le doss ier et accorda au r e q u é r a n t le bénéfice de 

l 'a l locat ion pour la pé r iode de juin 1998 à n o v e m b r e 2000. Le doss ier ne 



ARRÊT KOUA POIRREZ c. FRANCE 55 

fait pas a p p a r a î t r e si le bénéfice en a é té m a i n t e n u au -de là de ce t t e 

d e r n i è r e d a t e ; en tou t é t a t de cause , le r e q u é r a n t ne se p la in t pas pour la 

pér iode ac tue l le et n ' a l l ègue pas q u e le bénéfice de l 'a l locat ion lui a u r a i t 

é té r e t i r é . 

II. LE D R O I T P E R T I N E N T 

A. Le d r o i t i n t e r n e 

24. Le bénéfice de l 'a l locat ion aux a d u l t e s hand icapés a é té envisagé 

p a r la loi n° 75-534 du 30 j u i n 1975 d ' o r i en t a t i on en faveur des pe r sonnes 

h a n d i c a p é e s . L 'a r t ic le L. 821-1 du code de la sécur i t é sociale, dans 

sa r édac t ion a n t é r i e u r e à l ' en t r ée en v igueur de la loi du 11 ma i 1998, 

prévoi t ce m i n i m u m de re s sources à t ou t e p e r s o n n e h a n d i c a p é e , sous 

réserve du respec t de ce r t a ines cond i t i ons : 

« T o u t e p e r s o n n e d e n a t i o n a l i t é f r a nç a i s e ou r e s s o r t i s s a n t d ' u n pays a y a n t conc lu u n e 

c o n v e n t i o n d e r é c i p r o c i t é e n m a t i è r e d ' a t t r i b u t i o n d ' a l l o c a t i o n s a u x h a n d i c a p é s a d u l t e s 

r é s i d a n t s u r le t e r r i t o i r e m é t r o p o l i t a i n (...) a y a n t d é p a s s é l ' âge d ' o u v e r t u r e d u d ro i t à 

l ' a l l oca t ion d ' é d u c a t i o n s p é c i a l e p r é v u e à l ' a r t i c l e L. 5 4 1 - 1 , d o n t l ' i n c a p a c i t é p e r m a n e n t e 

est a u m o i n s é g a l e à u n p o u r c e n t a g e fixe p a r d é c r e t , pe r ço i t u n e A . A . H . l o r s q u ' e l l e ne p e u t 

p r é t e n d r e a u t i t r e d ' u n r é g i m e d e s é c u r i t é soc ia l e , d ' u n r é g i m e d e p e n s i o n d e r e t r a i t e ou 

d ' u n e l ég i s l a t i on p a r t i c u l i è r e à u n a v a n t a g e d e v ie i l lesse ou d ' i n v a l i d i t é o u u n e r e n t e 

d ' a c c i d e n t d e t r ava i l d ' u n m o n t a n t a u m o i n s é g a l à l ad i t e a l l o c a t i o n . » 

25. La loi n" 98-349 du 11 ma i 1998 re la t ive à l ' en t r ée et au séjour 

des é t r a n g e r s en F r a n c e et au dro i t d 'asi le a s u p p r i m é la condi t ion de 

na t iona l i t é . Depu i s la p r o m u l g a t i o n de ce t t e loi, tout é t r a n g e r r é s idan t de 

façon régu l i è re en F r a n c e peu t d e m a n d e r le bénéfice de ce t t e al locat ion. 

26. C o n c e r n a n t u n e a u t r e p r e s t a t i o n , l 'a l locat ion s u p p l é m e n t a i r e d u 

Fonds na t iona l de so l idar i té , la C o u r d e cassa t ion a j u g é q u e son refus 

d ' a t t r i b u t i o n u n i q u e m e n t fondé sur la na t iona l i t é é t r a n g è r e du t i tu la i re 

d ' u n e pens ion d ' inval idi té du r é g i m e français , r é s idan t en F r a n c e , viole 

les a r t ic les 14 de la C o n v e n t i o n et 1 du Pro tocole n" 1 ( C h a m b r e sociale, 

a r r ê t du 14 janv ie r 1999, publ ié au Bulletin). 

B. La R e c o m m a n d a t i o n d u C o m i t é d e s M i n i s t r e s n° R (92) 6 

27. La R e c o m m a n d a t i o n du C o m i t é des Min i s t r e s du Conse i l de 

l 'Europe n" R (92) 6, a d o p t é e le 9 avril 1992, re la t ive à une politique-

c o h é r e n t e p o u r les p e r s o n n e s h a n d i c a p é e s , renvoie à son a n n e x e , laquel le 

prévoit n o t a m m e n t ce qui suit : 

« ( . . . ) 
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2 . O b j e c t i f s 

T o u t e s les p e r s o n n e s h a n d i c a p é e s ou s u s c e p t i b l e s d e le d e v e n i r , q u e l s q u e s o i e n t l e u r 

âge et l e u r r a c e , e t la n a t u r e , l ' o r ig ine et le d e g r é d e s é v é r i t é de l e u r h a n d i c a p , d e v r a i e n t 

avo i r d r o i t à l ' a ide i n d i v i d u e l l e r e q u i s e p o u r p o u v o i r m e n e r u n e vie c o n f o r m e à l e u r s 

c a p a c i t é s r é e l l e s e t p o t e n t i e l l e s , a u n i v e a u le p l u s é l evé pos s ib l e p o u r c h a c u n e . A 

t r a v e r s u n s y s t è m e c o o r d o n n é d e m e s u r e s , e l l e s d e v r a i e n t p o u v o i r : 

( . . . ) 

- j o u i r d ' u n m i n i m u m v i t a l , le c a s é c h é a n t p a r le b ia i s d e p r e s t a t i o n s s o c i a l e s ; 

(...) 

4 . D i r e c t i v e s g é n é r a l e s 

P o u r m e t t r e e n œ u v r e c e t t e p o l i t i q u e , les E t a t s d e v r a i e n t a p p l i q u e r les m e s u r e s 

s u i v a n t e s : 

( . . . ) 

- a s s u r e r a u x p e r s o n n e s h a n d i c a p é e s un n i v e a u d e vie d i g n e à t r a v e r s d e s p r e s t a t i o n s 

é c o n o m i q u e s et d e s se rv ices s o c i a u x a p p r o p r i é s ; 

(...) 

L e s p r e s t a t i o n s soc ia l e s d e m e u r e n t , t o u t e f o i s , d a n s d e n o m b r e u x s e c t e u r s u n m o y e n 

e s s e n t i e l so i t d e s t i m u l e r et d e fac i l i t e r l ' a u t o n o m i e , soi t d e m e t t r e e n r o u t e e t 

d ' e n c o u r a g e r c e t t e m i s e e n r o u t e d e s p r o c e s s u s de r é a d a p t a t i o n et d ' i n t é g r a t i o n . (...) 

I X . P r o t e c t i o n s o c i a l e , é c o n o m i q u e e t j u r i d i q u e 

1. P o r t é e e t p r i n c i p e s 

1.1. Af in d ' é v i t e r , ou a u m o i n s d ' a m é l i o r e r , d e s s i t u a t i o n s d a n s l e s q u e l l e s d e s 

p e r s o n n e s h a n d i c a p é e s se t r o u v e r a i e n t e n d i f f icu l té , m a r g i n a l i s é e s et d é f a v o r i s é e s , 

d e g a r a n t i r à ces p e r s o n n e s l ' é g a l i t é d e s c h a n c e s et d e d é v e l o p p e r l e u r a u t o n o m i e 

p e r s o n n e l l e , l e u r i n d é p e n d a n c e é c o n o m i q u e et l e u r i n t é g r a t i o n soc i a l e , il c o n v i e n d r a i t 

de l e u r a s s u r e r le d r o i t à u n e s é c u r i t é é c o n o m i q u e et soc ia le et à u n n i v e a u d e vie d i g n e , 

g r â c e : 

- à u n m i n i m u m vi ta l ; 

- à d e s a l l o c a t i o n s s p é c i f i q u e s ; e t 

- à u n s y s t è m e d e p r o t e c t i o n soc i a l e . 

1.2. S'il e x i s t e p o u r l ' e n s e m b l e de la p o p u l a t i o n un s y s t è m e g é n é r a l d e p r o t e c t i o n 

é c o n o m i q u e et soc i a l e , il c o n v i e n d r a i t d ' e n fa i re b é n é f i c i e r p l e i n e m e n t les p e r s o n n e s 

h a n d i c a p é e s et d e p r e n d r e e n c o n s i d é r a t i o n l e u r s b e s o i n s s p é c i f i q u e s . S i n o n , il f au t 

i n s t a u r e r un s y s t è m e s p é c i f i q u e v i s a n t à les p r o t é g e r de façon c o n t i n u e . 

1.3. La p r o t e c t i o n s o c i o - é c o n o m i q u e d e v r a ê t r e a s s u r é e p a r d e s p r e s t a t i o n s f i nan 

c i è r e s et p a r d e s s e r v i c e s s o c i a u x . C e t t e p r o t e c t i o n do i t r e p o s e r s u r u n e é v a l u a t i o n 

p r é c i s e d e s b e s o i n s e t d e la s i t u a t i o n d e s p e r s o n n e s h a n d i c a p é e s , e t f a i re l 'obje t d ' u n 

r é e x a m e n p é r i o d i q u e p o u r t e n i r c o m p t e d e l ' é v o l u t i o n d e s c i r c o n s t a n c e s p e r s o n n e l l e s 

q u i ont m o t i v é l ' oc t ro i d e c e t t e p r o t e c t i o n . 

1.4. L e s m e s u r e s de p r o t e c t i o n é c o n o m i q u e ne d o i v e n t ê t r e c o n s i d é r é e s q u e c o m m e 

l ' un d e s c l é m e n t s c o m p o s a n t le p r o c e s s u s d ' i n t é g r a t i o n d e s p e r s o n n e s h a n d i c a p é e s . 
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2 . Sécurité économique et sociale 

2 . 1 . O u t r e les p r e s t a t i o n s soc i a l e s s e r v i e s a u x p e r s o n n e s h a n d i c a p é e s c o m m e a u x 

a u t r e s p e r s o n n e s ( i n d e m n i t é s d e c h ô m a g e p a r e x e m p l e ) , le s y s t è m e de s é c u r i t é é c o n o 

m i q u e et soc ia le d e v r a i t g a r a n t i r : 

- les p r e s t a t i o n s s p é c i a l e s e n e s p è c e s o u e n n a t u r e p o u r les p e r s o n n e s h a n d i c a p é e s , 

v i s a n t à a s s u r e r l e u r r é a d a p t a t i o n et à r é p o n d r e à d ' a u t r e s b e s o i n s p a r t i c u l i e r s , c o m m e 

les t r a i t e m e n t s m é d i c a u x , la f o r m a t i o n p r o f e s s i o n n e l l e , les a i d e s t e c h n i q u e s , l ' accès e t 

l ' a d a p t a t i o n d e s b â t i m e n t s , les t r a n s p o r t s et les p o s s i b i l i t é s d e c o m m u n i c a t i o n ; 

- u n s o u t i e n f i n a n c i e r s p é c i a l a u x f ami l l e s a y a n t u n e n f a n t h a n d i c a p é ; 

- u n e a i d e a p p r o p r i é e , p a r e x e m p l e d e s s u b v e n t i o n s à l ' i n s t a l l a t i o n ou d e s p r ê t s à 

l ' i n v e s t i s s e m e n t p o u r les p e r s o n n e s h a n d i c a p é e s s o u h a i t a n t d e v e n i r d e s t r a v a i l l e u r s 

i n d é p e n d a n t s ; 

- un m i n i m u m vi ta l r é p o n d a n t a u x b e s o i n s f o n d a m e n t a u x d e s p e r s o n n e s souf f ran t 

d ' u n h a n d i c a p q u i les e m p ê c h e d e t r a v a i l l e r , et à c e u x d e l e u r f a m i l l e ; 

- d e s p r e s t a t i o n s p o u r les p e r s o n n e s q u i , en r a i s o n d e l e u r h a n d i c a p , on t b e s o i n d e 

l ' a ide p e r m a n e n t e d ' u n e a u t r e p e r s o n n e ; 

- d e s p r e s t a t i o n s a u x p e r s o n n e s d a n s l ' i m p o s s i b i l i t é d e c h e r c h e r u n e m p l o i e n r a i s o n 

d e s so in s q u ' e l l e s p r o d i g u e n t à u n e p e r s o n n e h a n d i c a p é e ; 

- l o r squ ' i l est r e n o n c é à l ' a ide f i n a n c i è r e p o u r e x e r c e r u n e m p l o i , c e t t e a i d e d e v r a i t 

ê t r e r é s e r v é e et g a r a n t i e p o u r le cas où l ' e m p l o i s ' a v è r e i m p o s s i b l e ; 

( . . . ) » 

28. C e t t e r e c o m m a n d a t i o n énonce é g a l e m e n t que « l ' exerc ice des 

dro i t s j u r i d i q u e s de base des p e r s o n n e s h a n d i c a p é e s ainsi q u e le droi t à 

la non-d i sc r imina t ion devra i en t ê t r e p r o t é g é s » . 

C. La C h a r t e s o c i a l e e u r o p é e n n e 

29. Le C o m i t é e u r o p é e n des dro i t s sociaux, d a n s les Conclus ions 

re la t ives à l 'ar t ic le 12 de la C h a r t e c o n c e r n a n t la F rance (15' r appo r t , 

pé r iode de ré fé rence 1997-1998; Conclus ions X V - 1 , T o m e 1, p. 277, 

édi t ions du Consei l de l 'Europe , 2000) , énonce ce qu i sui t : 

« L e C o m i t é c o n s t a t e q u e la loi n" 98 -349 r e l a t i v e à l ' e n t r é e et a u s é j o u r e n F r a n c e e t 

a u d r o i t d ' a s i l e m e t le c o d e d e la s é c u r i t é soc ia le e n c o n f o r m i t é avec la C h a r t e soc ia le . L a 

c o n d i t i o n d e r é c i p r o c i t é m i s e à l ' oc t ro i d e l'AAFf et d e l ' a l l o c a t i o n s u p p l é m e n t a i r e d u 

F S V a u x é t r a n g e r s é t a i t j ugée c o n t r a i r e à l ' a r t i c l e 12 p a r . 4 d e la C h a r t e p a r le C o m i t é 

d e p u i s le cycle d e c o n t r ô l e VI et le cycle d e c o n t r ô l e X I I I - 2 r e s p e c t i v e m e n t . C e t t e 

c o n d i t i o n é t a n t l evée - s e u l e la r é g u l a r i t é de s é j o u r e n F r a n c e é t a n t d é s o r m a i s r e q u i s e 

( n o u v e l a r t i c l e L 816-1 d u C o d e d e s é c u r i t é soc ia le ) - les r e s s o r t i s s a n t s d e t o u t e s les 

P a r t i e s c o n t r a c t a n t e s son t m i s s u r u n p i e d d ' é g a l i t é a v e c les n a t i o n a u x . L e C o m i t é 

c o n s i d è r e q u e la s i t u a t i o n est d é s o r m a i s c o n f o r m e à l ' a r t i c l e 12 p a r . 4. » 
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E N D R O I T 

30. En p r e m i e r lieu, le r e q u é r a n t con t e s t e la décis ion sur la 

recevabi l i té par t ie l le de la Cour , en d a t e du 13 m a r s 2001 , en ce qu 'e l le a 

re je té , c o m m e m a n i f e s t e m e n t ma l fondé, son grief soulevé q u a n t à la 

p r o c é d u r e re la t ive à sa d e m a n d e de n a t i o n a l i t é . 

31 . La C o u r e s t ime q u e les é l é m e n t s avancés pa r le r e q u é r a n t ne sont 

pas de n a t u r e à r e m e t t r e en cause la décision c r i t iquée sur ce poin t . 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 14 DE LA C O N V E N 

T I O N C O M B I N É AVEC L A R T I C L E 1 DU P R O T O C O L E N° 1 

32. Le r e q u é r a n t se p la in t d ' u n e violat ion de l 'ar t icle 14 de la Conven

tion combiné avec l 'ar t icle 1 du Protocole n" 1, d isposi t ions libellées 

c o m m e suit : 

A r t i c l e 14 d e la C o n v e n t i o n 

« L a j o u i s s a n c e d e s d r o i t s e t l i b e r t é s r e c o n n u s d a n s l a ( . . . ) C o n v e n t i o n d o i t ê t r e 
a s s u r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r l e s e x e , l a r a c e , l a c o u l e u r , l a 
l a n g u e , l a r e l i g i o n , l e s o p i n i o n s p o l i t i q u e s o u t o u t e s a u t r e s o p i n i o n s , l ' o r i g i n e n a t i o n a l e 
o u s o c i a l e , l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e , l a f o r t u n e , l a n a i s s a n c e o u t o u t e 
a u t r e s i t u a t i o n . » 

A r t i c l e 1 d u P r o t o c o l e n" 1 

« T o u t e p e r s o n n e p h y s i q u e o u m u r a l e a d r o i t a u r e s p e c t d e s e s b i e n s . N u l n e p e u t ê t r e 
p r i v é d e s a p r o p r i é t é q u e p o u r c a u s e d ' u t i l i t é p u b l i q u e e t d a n s l e s c o n d i t i o n s p r é v u e s p a r 
l a l o i e t l e s p r i n c i p e s g é n é r a u x d u d r o i t i n t e r n a t i o n a l . 

L e s d i s p o s i t i o n s p r é c é d e n t e s n e p o r t e n t p a s a t t e i n t e a u d r o i t q u e p o s s è d e n t l e s E t a t s 
d e m e t t r e e n v i g u e u r l e s l o i s q u ' i l s j u g e n t n é c e s s a i r e s p o u r r é g l e m e n t e r l ' u s a g e d e s 
b i e n s c o n f o r m é m e n t à l ' i n t é r ê t g é n é r a l o u p o u r a s s u r e r l e p a i e m e n t d e s i m p ô t s o u 
d ' a u t r e s c o n t r i b u t i o n s o u d e s a m e n d e s . » 

A. A p p l i c a b i l i t é d e l 'art ic le 14 d e la C o n v e n t i o n c o m b i n é avec 

l 'art ic le 1 d u P r o t o c o l e n° 1 

/. Thèses défendues devant la Cour 

33. Le G o u v e r n e m e n t cons idère que le dro i t de p r o p r i é t é p ro tégé pa r 

l 'ar t ic le 1 du Protocole n" 1 n ' inc lu t pas les p r e s t a t i ons non con t r ibu t ives , 

te l les q u e l 'a l locat ion d ' a d u l t e h a n d i c a p é . C e t t e d e r n i è r e r e p r é s e n t e en 

fait plus une ass i s t ance q u ' u n e c réance réel le ou un droi t acqu is , ce qu i 

est i l lustré pa r son c a r a c t è r e non p r é d é t e r m i n é et cond i t ionne l aux 
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t e r m e s de la légis lat ion f rançaise . Il cons idère q u e l 'affaire Gqygwuz 

(Gaygusuz c. Autriche, a r r ê t du 16 s e p t e m b r e 1996, Recueil des arrêts et déci

sions 1996-IV) lui d o n n e ra ison, la C o u r ayant e x p r e s s é m e n t re levé, selon 

lui, q u e le dro i t à une p r e s t a t i o n sociale é ta i t lié au p a i e m e n t de con t r i 

bu t ions . Le G o u v e r n e m e n t e s t ime q u e les décisions r e n d u e s d a n s l 'affaire 

Michael Matthews, don t il p a r t a g e l 'analyse du g o u v e r n e m e n t b r i t a n n i q u e , 

ne p e r m e t pas de d é t e r m i n e r si l 'a l locat ion l i t igieuse est un « b i e n » au 

sens de l 'ar t icle 1 du Protocole n" 1 (Michael Matthews c. Royaume-Uni, 

n" 40302/98 , décis ion du 28 n o v e m b r e 2000 et a r r ê t du 15 ju i l l e t 2002) . Le 

G o u v e r n e m e n t conclut ainsi à l ' i r recevabi l i té ratione materiae de ce grief. 

34. Le r e q u é r a n t t i en t l 'a l locat ion d ' adu l t e hand icapé pour un « b i e n » 

au sens de l 'ar t icle 1 du Protocole n" 1 et le refus de lui acco rde r ce t t e 

a l locat ion m é c o n n a î t r a i t son droi t au respect de ce bien. Il e s t ime 

n o t a m m e n t q u e ce refus se fonde sur un c r i t è re d i s c r i m i n a t o i r e , à savoir 

sa condi t ion d ' é t r a n g e r issu d ' un pays non m e m b r e de l 'Union e u r o p é e n n e 

et non s igna ta i r e d ' une convent ion de réc iproci té q u a n t à l 'octroi d e 

l 'a l locat ion d ' adu l t e h a n d i c a p é . Il cons idère q u e , d a n s la j u r i s p r u d e n c e d e 

la C o u r , la no t ion de « b i e n » a reçu u n e large ex tens ion . 

Le r e q u é r a n t ind ique en o u t r e q u e , n o t a m m e n t , d a n s u n e affaire Diop , 

re la t ive à la c r i s ta l l i sa t ion des pens ions de r e t r a i t e pe rçues p a r des 

r e s so r t i s san t s é t r a n g e r s , la cour a d m i n i s t r a t i v e d ' appe l de Par i s , dont 

l ' a r rê t fut conf i rmé p a r le Consei l d 'E t a t le 30 n o v e m b r e 2001 , a re je té 

l ' a r g u m e n t du min i s t r e de l 'Economie , des F inances et de l ' Indus t r i e qui 

sou tena i t q u ' u n e tel le pens ion n ' é t a i t pas un « b i e n » au sens de l 'ar t icle 1 

du Protocole n" 1 faute de pouvoir é tab l i r u n e co r ré l a t ion e n t r e les 

co t i sa t ions versées et les pens ions a t t r i b u é e s p a r l 'Eta t , ce d e r n i e r 

finançant au d e m e u r a n t ce r é g i m e spécial par son b u d g e t . Le r e q u é r a n t , 

tout en c i t an t d ' a u t r e s j u r i s p r u d e n c e s a d m i n i s t r a t i v e s , en dédu i t q u e le 

c r i t è re de d is t inc t ion selon le c a r a c t è r e con t r ibu t i f ou non d ' une p r e s t a 

t ion est i n o p é r a n t . Il cite é g a l e m e n t l ' exemple du Revenu m i n i m u m 

d ' inse r t ion (RMI) , don t il a bénéficié un t e m p s , r evenu var iab le en 

fonction du p rodu i t éven tue l d ' u n e act ivi té profess ionnel le , suscept ib le 

d ' ê t r e d e m a n d é p a r t ou t e p e r s o n n e âgée de v ingt-c inq ans , n ' ayan t 

j ama i s t ravai l lé et ce sans condi t ion de na t iona l i t é . P a r t a n t , il e s t ime ê t r e 

t i tu la i re d 'un droi t , don t le respec t lui est refusé i l l éga lement en ra ison 

d 'une d i sc r imina t ion fondée sur la na t iona l i t é . 

35. M. B e r n a r d Poi r rez , le pè re adopt i f du r e q u é r a n t , au to r i s é à 

in t e rven i r d a n s le cad re de la p r é s e n t e r e q u ê t e , e s t ime q u e l 'AAH est un 

« b i e n » au sens de l 'ar t icle 1 du Protocole n" 1. 

2. Appréciation de la Cour 

36. La C o u r rappe l le q u e l 'a r t ic le 14 c o m p l è t e les a u t r e s c lauses 

no rma t ive s de la Conven t i on et des Pro tocoles . Il n ' a pas d ' ex i s t ence 



60 A R R Ê T K O U A P O I R R E Z c . F R A N C E 

i n d é p e n d a n t e puisqu ' i l vau t u n i q u e m e n t pour « l a j o u i s s a n c e des dro i t s et 

l iber tés » qu 'e l les g a r a n t i s s e n t . C e r t e s , il peu t e n t r e r e n j e u m ê m e sans u n 

m a n q u e m e n t à leurs ex igences e t , dans ce t t e m e s u r e , possède une po r t ée 

a u t o n o m e , mais il ne s au ra i t t rouver à s ' app l iquer si les faits du li t ige ne 

t o m b e n t pas sous l ' empi re de l 'une au moins desd i t e s clauses ( a r r ê t s 

Abdulaziz, Cabales et Balkandali c. Royaume-Uni du 28 m a i 1985, sér ie A 

n" 94, p. 35, § 71 , et Inze c. Autriche du 28 oc tobre 1987, série A n° 126, 

p. 17, § 36) . 

37. La C o u r rappe l le é g a l e m e n t qu 'e l l e a déjà j u g é q u e le droi t à u n e 

a l locat ion d ' u rgence - d a n s la m e s u r e où il est prévu pa r la légis lat ion 

appl icable - est un droi t p a t r i m o n i a l au sens de l 'ar t icle 1 du Protocole 

n" 1 et q u e , pa r c o n s é q u e n t , ce t t e d isposi t ion s ' app l ique sans qu ' i l faille se 

fonder u n i q u e m e n t sur le lien qu i existe e n t r e l ' a t t r ibu t ion de l 'a l locat ion 

d ' u r g e n c e et l 'obl igat ion de payer «des impô t s ou a u t r e s c o n t r i b u t i o n s » 

(Gaygusuz, p r éc i t é , p . 1142, § 41) . A cet éga rd , la C o u r cons idère q u e le 

fait q u e , d a n s ce t t e affaire, le r e q u é r a n t avait b ien payé des con t r ibu t ions 

et q u e ce p a i e m e n t lui ouvra i t le droi t à l ' a t t r ibu t ion de l 'a l locat ion 

d ' u r g e n c e (ibidem, pp . 1141-1142, § 39) n ' imp l ique pas , a contrario, q u ' u n e 

p r e s t a t i o n sociale non con t r ibu t ive , tel le que l 'AAH, ne fondera i t pas elle 

aussi un droi t p a t r i m o n i a l au sens de l 'ar t icle 1 du Protocole n° 1. 

38. En l 'espèce, il n ' e s t pas c o n t e s t é q u e le r e q u é r a n t s 'est vu recon

n a î t r e u n t a u x d ' i ncapac i t é de 80 % et a t t r i b u e r une c a r t e d ' inval id i té . 

Sa d e m a n d e t e n d a n t à l 'ob ten t ion de l 'a l locat ion d ' a d u l t e h a n d i c a p é fut 

re je tée aux seuls motifs qu ' i l n ' é ta i t ni de na t iona l i t é f rançaise ni ressor

t i s san t d ' un pays s igna ta i r e d ' une convent ion de réc iproc i té en m a t i è r e 

d ' a t t r i b u t i o n de l 'AAH. 

P a r t a n t , la C o u r c o n s t a t e q u e l 'a l locat ion pouvai t ê t r e accordée t a n t 

aux F rança i s q u ' a u x r e s so r t i s san t s d ' un pays ayan t signé une convent ion 

de réc iproc i té avec la F r a n c e à ce t t e fin. 

39. De l'avis de la C o u r , le fait q u e le pays d 'or ig ine du r e q u é r a n t n ' a 

pas s igné u n e telle convent ion , a lors m ê m e que le r e q u é r a n t s 'é ta i t vu 

a t t r i b u e r u n e ca r t e d ' inval id i té , qu ' i l r és ida i t en F r a n c e , qu ' i l é ta i t fils 

adopt i f d ' un ci toyen français r é s i d a n t et t r ava i l l an t en F rance et , enfin, 

qu ' i l avait p r é a l a b l e m e n t bénéficié du R M I , ne sau ra i t jus t i f ie r , en soi, le 

refus de l 'a l locat ion l i t ig ieuse . S 'agissant en o u t r e d ' une a l locat ion 

d e s t i n é e à u n e p e r s o n n e souffrant d 'un h a n d i c a p , la C o u r renvoie 

é g a l e m e n t , à t i t r e indicatif, au t ex t e de la R e c o m m a n d a t i o n du C o m i t é 

des Min i s t r e s n" R (92) 6, a d o p t é e le 9 avril 1992 ( p a r a g r a p h e 27 ci-

des sus ) , qu i vise à la mise en place d ' u n e pol i t ique et de m e s u r e s 

a d a p t é e s p o u r les p e r s o n n e s hand i capées , ainsi q u ' a u x conclusions du 

C o m i t é e u r o p é e n des dro i t s sociaux ( p a r a g r a p h e 29 ci-dessus) . 

40. En o u t r e , la C o u r c o n s t a t e q u e le c r i t è re de na t iona l i t é pour 

l 'octroi de ce t t e a l locat ion fut s u p p r i m é p a r la loi du 11 m a i 1998. L 'AAH 

est donc a t t r i b u é e sans d is t inc t ion fondée su r la na t iona l i t é depu i s la 
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p r o m u l g a t i o n de ce t t e loi. Le r e q u é r a n t en a d ' a i l l eurs bénéficié p o u r u n e 

pér iode qui cour t à c o m p t e r du mois de j u i n 1998, soit i m m é d i a t e m e n t 

ap rès la p r o m u l g a t i o n de la loi. 

4 1 . La C o u r cons idère en définit ive q u e l 'exclusion du r e q u é r a n t du 

bénéfice de l 'AAH avan t le mois de j u i n 1998 s'est fondée sur des c r i t è res 

- la na t i ona l i t é f rançaise ou le fait d ' ê t r e r e s so r t i s san t d 'un pays ayan t 

conclu avec la F r a n c e une conven t ion de réc iproc i té re la t ive à ce t t e 

a l locat ion - qu i cons t i t uen t u n e d is t inc t ion r e l evan t des disposi t ions de 

l 'ar t icle 14 de la Conven t i on . 

42. C o m p t e t enu de tout ce qu i p r é c è d e , la C o u r e s t ime que le 

r e q u é r a n t bénéficiai t d 'un droi t p a t r i m o n i a l au sens de l 'ar t ic le 1 du 

Protocole n" 1 et q u e l 'ar t icle 14 de la Conven t i on est é g a l e m e n t 

appl icable en l 'espèce. 

B. O b s e r v a t i o n d e l 'art ic le 14 d e la C o n v e n t i o n c o m b i n é avec 

l 'art ic le 1 d u P r o t o c o l e n° 1 

/. Thèses défendues devant la Cour 

43. Le G o u v e r n e m e n t cons idère q u e le gr ief du r e q u é r a n t t i ré d 'une 

d i sc r imina t ion con t r a i r e à l 'ar t ic le 14 est ma l fondé. Il relève que la 

d is t inct ion opé rée , avan t la loi de 1998, e n t r e n a t i o n a u x et é t r a n g e r s en 

m a t i è r e d 'a l loca t ions pour adu l t e s h a n d i c a p é s r éponda i t à un bu t 

l ég i t ime , à savoir l ' équi l ibre e n t r e les r e c e t t e s et les d é p e n s e s de l 'Eta t 

dans le d o m a i n e social. La condi t ion de p r o p o r t i o n n a l i t é é ta i t é g a l e m e n t 

r e spec tée en ce q u e les é t r a n g e r s n ' é t a i e n t pas privés de t o u t e ressource 

puisqu ' i l s pouva ien t n o t a m m e n t bénéficier du RMI . Le G o u v e r n e m e n t 

soul igne p a r a i l l eurs q u e le r e q u é r a n t , s'il n ' a pu a c q u é r i r la na t iona l i t é 

française par déc l a ra t ion , a u r a i t pu soll ici ter sa n a t u r a l i s a t i o n et 

bénéficier de l 'a l locat ion d ' adu l t e h a n d i c a p é sans q u e lui d e m e u r e 

opposable la condi t ion de na t iona l i t é . 

44. Le r e q u é r a n t con tes t e ce t t e t hèse . Il cons idè re q u e l 'a l locat ion 

d ' adu l t e h a n d i c a p é cons t i tue un vér i t ab le droi t p a t r i m o n i a l acquis dès 

lors q u e la condi t ion t e n a n t au plafond de ressources est r emp l i e et q u ' u n 

ce r t a in t a u x d ' inval id i té a é té a t t e i n t , ce qui é t a i t le cas dès sa p r e m i è r e 

d e m a n d e en 1990. Le refus de la C A F de lui acco rde r ce t t e a l locat ion 

méconna î t donc son droi t , et ce en ra ison de sa na t iona l i t é . 

45. M. B e r n a r d Poi r rez e s t ime que la na t iona l i t é est é g a l e m e n t 

m e n t i o n n é e d a n s les ar t ic les 2 § 2, 3 et 4 du Protocole n" 4, et qu 'e l le a 

servi de f o n d e m e n t à u n e d i sc r imina t ion d a n s l 'octroi de l 'a l locat ion 

l i t igieuse. 
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2. Appréciation de la Cour 

46. Selon la j u r i s p r u d e n c e de la C o u r , une d is t inc t ion est d iscr imi

na to i re au sens de l 'ar t icle 14 si elle « m a n q u e de jus t i f ica t ion objective et 

r a i s o n n a b l e » , c 'es t-à-dire si elle ne poursu i t pas un « b u t l ég i t ime» ou s'il 

n 'y a pas de « r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens 

employés et le but v i sé» . Pa r a i l leurs , les E t a t s c o n t r a c t a n t s j ou i s sen t 

d ' u n e c e r t a i n e m a r g e d ' app réc i a t i on p o u r d é t e r m i n e r si et d a n s quel le 

m e s u r e des différences e n t r e des s i tua t ions à d ' a u t r e s é g a r d s a n a l o g u e s 

jus t i f ien t des d is t inc t ions de t r a i t e m e n t (voir n o t a m m e n t Gajgusuz, 

préc i t é , p . 1142, § 42, Larkos c. Chypre [ G C ] , n" 29515/95, § 29, C E D H 

1999-1, et Thlimmenos c. Grèce [ G C ] , n" 34369/97, § 40, C E D H 2000-IV). 

Toute fo i s , seules des cons idé ra t ions t rès fortes peuven t a m e n e r la C o u r à 

e s t i m e r compa t ib l e avec la Conven t i on une différence de t r a i t e m e n t 

exc lus ivement fondée sur la na t iona l i t é (Gaygusuz, p réc i té , p . 1142, § 42) . 

47. En l 'espèce, la C o u r cons t a t e d ' abord que le r e q u é r a n t a légale

m e n t sé journé en F rance , où il a bénéficié du RMI , lequel n 'est pas 

soumis à la condi t ion de na t iona l i t é . Elle rappe l le que le refus des 

a u t o r i t é s i n t e r n e s de lui accorder l 'a l locat ion l i t igieuse reposa i t exclu

s ivement sur le cons ta t qu ' i l ne possédai t pas la na t iona l i t é a p p r o p r i é e , 

condi t ion d ' a t t r i b u t i o n posée pa r l 'ar t icle L. 821-1 du code de la sécur i t é 

sociale appl icable au m o m e n t des faits. 

48. P a r a i l leurs , il n ' e s t pas é tab l i , ni m ê m e a l l égué , que le r e q u é r a n t 

ne rempl i s sa i t pas les a u t r e s condi t ions légales p o u r l ' a t t r ibu t ion de la 

p r e s t a t i o n sociale en ques t ion . Sur ce po in t , la C o u r ne peu t d 'a i l leurs 

q u e c o n s t a t e r q u e le r e q u é r a n t a ef fec t ivement bénéficié de l 'AAH après 

q u e la loi du 11 mai 1998 eut s u p p r i m é la condi t ion de na t iona l i t é . Il se 

t rouva i t donc d a n s une s i tua t ion ana logue à celle des r e s so r t i s san t s 

f rançais ou de pays ayant s igné u n e conven t ion de réc iproci té q u a n t à son 

droi t à l ' ob ten t ion de ce t t e p r e s t a t i o n . La C o u r relève que la C o u r de 

cassa t ion cons idère é g a l e m e n t q u e le refus d ' a t t r i b u t i o n de l 'a l locat ion 

s u p p l é m e n t a i r e du Fonds na t iona l de so l idar i té au t i tu la i re d ' une 

pens ion d ' inval idi té du r é g i m e français , r é s idan t en F r a n c e , refus 

u n i q u e m e n t fondé sur sa na t iona l i t é é t r a n g è r e , viole les ar t ic les 14 de la 

C o n v e n t i o n et 1 du Protocole n" 1 ( p a r a g r a p h e 26 c i -dessus) . 

49. D è s lors, les a r g u m e n t s avancés p a r le G o u v e r n e m e n t ne s a u r a i e n t 

conva incre la Cour . La différence de t r a i t e m e n t , en ce qui conce rne le 

bénéfice des p r e s t a t i ons sociales, e n t r e les r e s so r t i s san t s français ou rie 

pays ayan t s igné u n e convent ion de réc iproc i té et les a u t r e s é t r a n g e r s ne 

reposai t sur a u c u n e «just i f icat ion objective et r a i s o n n a b l e » (voir, a 

contrario, Moustaquim c. Belgique, a r r ê t du 18 février 1991, sér ie A n" 193, 

p. 20, § 49) . M ê m e si, à l ' époque des fai ts , la F r a n c e n ' é t a i t pas liée p a r 

des accords d e réc iproc i té avec la C ô t e d ' Ivoire , elle s 'est e n g a g é e , en 

ra t i f iant la Conven t ion , à r e c o n n a î t r e « à t o u t e p e r s o n n e re levan t de [sa] 
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j u r id ic t ion », ce qui é ta i t sans a u c u n d o u t e possible le cas du r e q u é r a n t , les 

d ro i t s et l iber tés définis au t i t r e I de la Conven t i on (Gaygusuz, p réc i t é , 

p. 1143, § 5 1 ) . 

50. P a r t a n t , il y a eu m é c o n n a i s s a n c e de l 'ar t icle 14 d e la Conven t i on 

com biné avec l 'ar t icle 1 du Protocole n" 1. 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

5 1 . Le r e q u é r a n t e s t ime que la p r o c é d u r e ne s 'est pas dé rou l ée dans 

un déla i r a i sonnab le , c o m m e l 'eût voulu l 'ar t icle 6 § 1 de la Conven t ion , 

don t la pa r t i e p e r t i n e n t e en l 'espèce est libellée c o m m e suit : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soi t e n t e n d u e (...) d a n s un d é l a i r a i s o n 

n a b l e , p a r u n t r i b u n a l (...) q u i d é c i d e r a (...) d e s c o n t e s t a t i o n s s u r ses d r o i t s e t ob l iga 

t i o n s d e c a r a c t è r e civil (...) » 

/. Thèses défendues devant la Cour 

52. Le G o u v e r n e m e n t cons idère à t i t r e pr inc ipa l que ce gr ief est 

i r recevable ca r i ncompa t ib l e ratione materiae avec les d ispos i t ions d e 

l 'ar t ic le 6 § 1 ; en effet, le r e q u é r a n t ne peu t se p r é t e n d r e t i tu l a i r e d 'un 

«dro i t de c a r a c t è r e civil» au sens de ce t ex t e pu i sque la légis lat ion 

appl icable au m o m e n t des faits de l 'espèce ne lui conférai t pas de droi t à 

l ' ob ten t ion de l 'a l locat ion l i t igieuse. 

53. A t i t r e subs id ia i re , le G o u v e r n e m e n t e s t i m e q u e le gr ief t i r é de la 

d u r é e excessive de la p r o c é d u r e est mal fondé du fait de la complex i t é 

i ncon te s t ab le de l 'affaire ( n o t a m m e n t i l lus t rée pa r la nécess i té pour le 

j u g e du fond de pose r u n e ques t ion préjudicie l le à la C o u r de j u s t i c e des 

C o m m u n a u t é s e u r o p é e n n e s ) et de son i m p o r t a n c e r é d u i t e sur le fond, ce 

qu i excluai t la nécess i té d ' u n e d i l igence pa r t i cu l i è r e (le r e q u é r a n t 

pouvan t bénéficier du R M I ) . Le G o u v e r n e m e n t insis te auss i su r le fait 

q u e le r e q u é r a n t a mul t ip l ié les p r o c é d u r e s et q u e les ju r id i c t ions saisies 

ont é té su f f i samment d i l igentes q u a n d elles ont s t a t u é sur son cas. T o u t 

en r econna i s san t u n e ce r t a ine l a t ence devan t la cour d ' appe l de Pa r i s et la 

C o u r d e cassa t ion , il r appe l le q u e la p r e m i è r e a t e n u à recuei l l i r l 'avis d u 

p a r q u e t géné ra l , t and is que la C o u r de cassa t ion a fait p reuve de di l igence 

à p a r t i r de la dés igna t ion du consei l ler r a p p o r t e u r en j u in 1997. 

54. Le r e q u é r a n t r e je t t e ce t t e ana lyse . Il cons idère q u e sa con te s t a t ion 

p o r t e ef fec t ivement sur un «d ro i t de c a r a c t è r e civil» au sens de l 'ar t icle 6 

§ 1, ca r il a u r a i t dû bénéficier de l 'a l locat ion l i t igieuse du fait de son 

inval idi té r e c o n n u e et ce quel le q u e soit sa na t iona l i t é . Il soul igne 

n o t a m m e n t qu ' i l pouvai t invoquer ce droi t en se fondant sur des t ex tes 

e u r o p é e n s ayant une va leu r s u p é r i e u r e à celle du droi t f rançais . Il 
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renvoie sur ce point à u n a r r ê t de la C o u r de cassa t ion du 17 oc tobre 1996 

ayan t r e c o n n u l 'octroi de l 'a l locat ion d ' adu l t e h a n d i c a p é à un Algér ien du 

fait de l ' exis tence d ' un accord conclu e n t r e l 'Algérie et la C o m m u n a u t é 

é c o n o m i q u e e u r o p é e n n e , et à un j u g e m e n t du t r i b u n a l des affaires de 

sécur i t é sociale de Hau te -Savo ie du 15 ma i 1997 se fondan t , lui, pour 

oc t royer c e t t e a l locat ion, su r la convent ion de L o m é . Enfin, le r e q u é r a n t 

con t e s t e l ' analyse du G o u v e r n e m e n t q u a n t à la l ongueu r de la p r o c é d u r e , 

e s t i m a n t pour sa pa r t q u e son affaire ne p r é s e n t a i t pas u n e complex i t é 

jus t i f ian t u n e telle d u r é e et q u e le vé r i t ab le mot i f de ce t t e d u r é e 

excessive rés ide d a n s le m a n q u e de di l igence des a u t o r i t é s f rançaises . 

55. M. B e r n a r d Poi r rez cons idère que la d u r é e n ' a pas é té r a i sonnab le , 

i n d i q u a n t n o t a m m e n t q u e la responsab i l i t é en incombe p r i n c i p a l e m e n t 

aux a u t o r i t é s qu i n 'on t pas ma î t r i s é ou, plus g rave , ont violé la h i é ra rch ie 

des n o r m e s . 

2. Appréciation de la Cour 

56. C o n c e r n a n t l 'appl icabi l i té de l 'ar t icle 6 § 1 de la Conven t ion , la 

C o u r renvoie à son cons ta t selon lequel le r e q u é r a n t bénéficiai t d 'un 

dro i t à l 'AAH, droi t p a t r i m o n i a l au sens de l 'ar t icle 1 du Pro tocole n" 1 

( p a r a g r a p h e 42 c i -dessus) . P a r t a n t , la C o u r conclut au « c a r a c t è r e civil» 

de celui-ci. En o u t r e , il ne s au ra i t ê t r e con t e s t é q u e ce « d r o i t » p a t r i m o 

nial faisait l 'objet d ' une « c o n t e s t a t i o n » d e v a n t les ju r id i c t ions i n t e r n e s 

(voir é g a l e m e n t l ' a r rê t Mennitto c. Italie [ G C ] , n" 33804/96, §§ 23 et suiv., 

C E D H 2000-X) . 

57. L 'a r t ic le 6 § 1 t rouve donc à s ' app l iquer en l 'espèce. 

58. La C o u r c o n s t a t e q u e la pér iode à cons idé re r a d é b u t é le 13 j u i n 

1990 avec la saisine de la commiss ion de recours a m i a b l e et s'est achevée 

le 22 j a n v i e r 1998 avec l ' a r rê t de la C o u r de cassa t ion . Elle a donc d u r é 

sept ans , sept mois et neu f j o u r s , p o u r t rois d e g r é s de ju r id i c t ion . 

59. La C o u r r appe l l e q u e le c a r a c t è r e r a i sonnab le de la d u r é e d ' une 

p r o c é d u r e s ' appréc ie su ivan t les c i r cons tances de la cause et eu é g a r d 

aux c r i t è res consacrés p a r sa j u r i s p r u d e n c e , en pa r t i cu l i e r la complex i t é 

de l 'affaire, le c o m p o r t e m e n t du r e q u é r a n t et celui des a u t o r i t é s compé

t e n t e s (voir, p a r m i b e a u c o u p d ' a u t r e s , l ' a r rê t Frydlender c. France [ G C ] , 

n" 30979/96, § 43, C E D H 2000-VII) . 

60. Elle e s t i m e , avec le G o u v e r n e m e n t , q u e la p r é s e n t e affaire 

p r é s e n t a i t un ce r t a in d e g r é de complex i t é . 

6 1 . Q u a n t au c o m p o r t e m e n t des pa r t i e s , la C o u r cons idère q u e l 'on ne 

sau ra i t r e p r o c h e r au r e q u é r a n t d 'avoir p l e i n e m e n t t i ré p a r t i des voies de 

r ecour s qui lui é t a i e n t ouve r t e s . S 'agissant des a u t o r i t é s i n t e rne s , elle ne 

relève a u c u n e pér iode d ' inac t iv i té significative qui l eur sera i t i m p u t a b l e . 

Elle r appe l l e en o u t r e q u e la d u r é e de la p r o c é d u r e devan t la C J C E , à 
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savoir p lus de d ix-hui t mois en l ' espèce, n ' a pas à ê t r e pr ise en compte 

(Pafitis et autres c. Grèce, a r r ê t du 26 février \ 998,Recueil 1998-1, p . 459, § 9 5 ) . 

62. Enfin, l 'enjeu financier de la p r o c é d u r e , b ien q u ' i m p o r t a n t , n 'es t 

pas d é t e r m i n a n t en l 'espèce, le r e q u é r a n t ayan t bénéficié du RMI à 

p a r t i r du 17 d é c e m b r e 1991 ( p a r a g r a p h e 17 c i -dessus) . 

63. C o m p t e t e n u de ce qui p récède , la C o u r e s t ime q u e la d u r é e de la 

p rocédure n ' a pas excédé le «dé la i r a i s o n n a b l e » prévu à l 'ar t icle 6 § 1. 

64. P a r t a n t , il n'y a pas eu violat ion de l 'ar t icle 6 § 1 de la Conven t ion . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

65. Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

« Si la C o u r d é c l a r e q u ' i l y a eu v i o l a t i o n d e la C o n v e n t i o n ou de s e s P r o t o c o l e s , et si le 

d r o i t i n t e r n e de la H a u t e P a r t i e c o n t r a c t a n t e ne p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l ieu, u n e 

s a t i s f a c t i o n é q u i t a b l e . » 

A. Dommage 

66. Le r e q u é r a n t sollicite u n e s o m m e de 184 000 francs français (FRF) , 

soit 28 050 euros ( E U R ) , au t i t r e d u pré jud ice m a t é r i e l en ra ison de la 

différence de m o n t a n t e n t r e le R M I et l 'AAH e n t r e 1990 et 1998. En 

o u t r e , il r é c l a m e une s o m m e de 500 000 F R F , soit 76 224 E U R , au t i t re du 

préjudice mora l pour non - reconna i s sance d e la na t iona l i t é f rançaise , plus 

200 000 FRF, soit 3 0 4 8 9 E U R , pour rés i s t ance de l 'E ta t français et 

100 000 F R F , soit 15 244 E U R , p o u r la l ongueu r de la p r o c é d u r e . 

67. M. B e r n a r d Poi r rez , t ie rs i n t e r v e n a n t , d e m a n d e u n e s o m m e de 

400 000 FRF, soit 60 979 E U R , au t i t r e d 'un pré judice m o r a l dis t inct de 

celui de son fils, ainsi q u e 100 000 FRF, soit 15 244 E U R , pour la l ongueur 

de la p r o c é d u r e . 

68. Le G o u v e r n e m e n t cons idère n o t a m m e n t q u e le r e q u é r a n t ne peut 

r é c l a m e r une i n d e m n i s a t i o n en ra ison du refus de lui oct royer la 

na t iona l i t é f rançaise , qu ' i l n 'es t en o u t r e plus v ic t ime depu i s l ' adopt ion 

de la loi de 1998 et q u ' e n tou t é t a t de cause u n cons ta t de violat ion 

de l 'ar t ic le 14 de la Conven t ion et de l 'ar t ic le 1 du Protocole n" 1 ne 

d o n n e r a i t droi t à a u c u n e i n d e m n i s a t i o n . 

C o n c e r n a n t le grief t i ré de la d u r é e de la p r o c é d u r e , il e s t ime , au r ega rd 

des s o m m e s r é c l a m é e s à ce t i t re et au t i t r e des frais et d é p e n s , q u ' u n e 

s o m m e de 40 000 F R F , soit 6 079,96 E U R , cons t i t ue ra i t u n e sat isfact ion 

équ i t ab l e a p p r o p r i é e . 

Enfin, le G o u v e r n e m e n t cons idère q u e M. B e r n a r d Poi r rez ne peut 

r e v e n d i q u e r u n e q u e l c o n q u e i n d e m n i s a t i o n au t i t r e de l 'ar t icle 41 

puisqu ' i l n 'a pas la q u a l i t é de r e q u é r a n t . 
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69. La C o u r rappe l le tou t d ' abo rd que les ar t ic les 36 § 2 de la 

Conven t i on et 61 § 3 du r è g l e m e n t p e r m e t t e n t n o t a m m e n t au p ré s iden t 

de la C o u r d ' invi ter t ou t e p e r s o n n e in t é r e s sée a u t r e q u e le r e q u é r a n t à 

p r é s e n t e r des observa t ions écr i tes ou à p r e n d r e p a r t aux aud iences . 

M. B e r n a r d Poi r rez a bénéficié d ' u n e telle au to r i sa t ion , laquel le ne 

saura i t oc t royer q u e la qua l i t é de t ie rs i n t e r v e n a n t et non celle de 

r e q u é r a n t , ainsi q u e cela ressor t du t e x t e m ê m e des d isposi t ions p réc i t ée s . 

70. C o n c e r n a n t le r e q u é r a n t , la C o u r rappe l le q u e le grief t i ré du refus 

d 'oct roi de la na t iona l i t é française fut re je té pa r sa décision de recevabi l i té 

pa r t i e l l e du 13 m a r s 2001 . P a r t a n t , a u c u n e sat is fact ion équ i t ab l e ne 

sau ra i t ê t r e accordée à ce t i t r e . 

Pour le r e s t e , sans vouloir spécule r sur le m o n t a n t de l 'AAH et la d a t e à 

laquel le l ' in té ressé a u r a i t pu y p r é t e n d r e , la C o u r doit n é a n m o i n s t en i r 

c o m p t e du fait qu ' i l a subi un tor t m o r a l et m a t é r i e l ce r ta in . S t a t u a n t en 

équ i t é , c o m m e le veut l 'ar t icle 41 de la Conven t ion , elle lui accorde 

20 000 E U R tous chefs de préjudice confondus . 

B. Fra i s e t d é p e n s 

71 . Le r e q u é r a n t d e m a n d e une s o m m e de 4 0 0 0 0 F R F hors t axes , soit 

6 079,96 E U R , a u t i t r e des frais et d é p e n s , c o m p t e t enu de « l ' a m p l e u r des 

r e che rches et la d i lu t ion des p r o c é d u r e s d a n s le t e m p s ». 

72. Le G o u v e r n e m e n t ne se p rononce pas d i r e c t e m e n t , sa p ropos i t ion 

eng loban t les p r é t e n t i o n s du r e q u é r a n t au t i t re de son gr ief t i ré de 

l 'ar t icle 6 et des frais ( p a r a g r a p h e 68 c i -dessus) . 

73. L o r s q u e la C o u r cons t a t e u n e violat ion de la Conven t ion , elle peu t 

acco rde r à un r e q u é r a n t le p a i e m e n t non s e u l e m e n t de ses frais et d é p e n s 

d e v a n t les o r g a n e s de la Conven t ion , mais aussi de ceux qu ' i l a engagés 

d e v a n t les j u r id i c t ions na t iona les p o u r p réven i r ou faire cor r iger p a r 

celles-ci lad i te violat ion (voir, n o t a m m e n t , Hertel c. Suisse, a r r ê t du 25 aoû t 

1998, Recueil 1998-VI, p . 2334, § 63) . P o u r ce qu i est des frais et d é p e n s 

devan t la C o u r , un r e q u é r a n t ne peu t en ob ten i r le r e m b o u r s e m e n t q u e 

d a n s la m e s u r e où se t r ouven t é tabl i s l eur r éa l i t é , l eur nécess i té et le 

c a r a c t è r e r a i sonnab le d e leur t a u x (voir, pa r e x e m p l e , Kress c. France 

[ G C ] , n" 39594/98, § 102, C E D H 2001 -VI) . 

74. En l 'espèce, la C o u r cons t a t e q u e les s o m m e s r é c l a m é e s pa r le 

r e q u é r a n t au t i t r e des d é p e n s sont m a n i f e s t e m e n t excessives et , en tou t 

é t a t de cause , n e sont pas ven t i l ées , ce qui in te rd i t de savoir d a n s que l le 

m e s u r e elles a u r a i e n t é té de s t i nées à couvr i r les frais engagés pour 

p réven i r ou faire cor r iger les seules violat ions c o n s t a t é e s p a r la C o u r . 

C e l a é t a n t , au vu des d i l igences écr i tes et ora les m a n i f e s t e m e n t accom

plies par son avocat , la C o u r lui accorde 3 000 E U R de ce chef. 
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C. I n t é r ê t s m o r a t o i r e s 

75. La C o u r j u g e a p p r o p r i é de c a l q u e r le t aux des i n t é r ê t s m o r a t o i r e s 

sur le t aux d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e 

e u r o p é e n n e majoré de trois poin ts de p o u r c e n t a g e . 

P A R C E S M O T I F S , L A C O U R 

1. Rejette, à l ' u n a n i m i t é , les excep t ions p ré l imina i r e s du G o u v e r n e m e n t ; 

2. Dit, p a r six voix c o n t r e une , qu ' i l y a eu violat ion de l 'ar t ic le 14 de la 

C o n v e n t i o n , c o m b i n é avec l 'ar t icle 1 du Protocole n" 1 ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l n'y a pas eu violat ion de l 'ar t icle 6 § 1 de la 

Conven t i on ; 

4. Dit, à l ' u n a n i m i t é , 

a) q u e l 'E ta t dé f endeu r doit ve r se r a u r e q u é r a n t , d a n s les t rois mois à 

c o m p t e r du j o u r où l ' a r rê t se ra devenu défini t i f c o n f o r m é m e n t à 

l 'ar t ic le 44 § 2 de la Conven t ion , 20 000 E U R (vingt mil le euros) tous 

pré judices confondus , o u t r e 3 000 E U R (trois mille euros) au t i t r e des 

frais et d é p e n s , plus tout m o n t a n t pouvan t ê t r e dû à t i t r e d ' impô t ; 

b) q u ' à c o m p t e r d e l ' exp i ra t ion dud i t dé la i et j u s q u ' a u v e r s e m e n t , ces 

m o n t a n t s se ron t à ma jo re r d 'un i n t é r ê t s imple à un t aux égal à celui de 

la facilité de prê t m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e appl i 

cable p e n d a n t c e t t e pé r iode , a u g m e n t é de trois points de p o u r c e n t a g e ; 

5. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sat is fact ion équ i t ab l e pour le 

su rp lus . 

Fait en f rançais , puis c o m m u n i q u é pa r écri t le 30 s e p t e m b r e 2003, en 

appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Lawrence EARLY A n d r â s BAKA 

Greffier adjoint P ré s iden t 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t ion et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion d iss idente de 

M""' M u l a r o n i . 

A.B.B. 

T.L.E. 
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OPINION DISSIDENTE DE M"" LA J U G E MULARONI 

J e ne peux souscr i re à l 'opinion de la ma jo r i t é selon laquel le il y a 

violat ion de l 'ar t icle 14 de la Conven t ion , comb i n é avec l 'ar t ic le 1 du 

Protocole n" 1. 

L 'a r t ic le 1 du Protocole n" 1 p ro tège le droi t de p r o p r i é t é . Il m e semble 

q u e , j u s q u ' à m a i n t e n a n t , la C o u r a i n t e r p r é t é de façon plutôt res t r ic t ive 

cet a r t ic le , e s t i m a n t q u ' e n la m a t i è r e les E t a t s j ou i s s en t d ' u n e m a r g e 

d ' app réc i a t i on t rès é levée. 

D a n s sa j u r i s p r u d e n c e , la C o u r a précisé la not ion de « b i e n » : l 'ar t ic le 1 

du Protocole n" 1 ne vaut que pour des b iens ac tue l s (Marckx c. Belgique, 

a r r ê t du 13 j u i n 1979, sér ie A n" 3 1 , p . 23 , § 5 0 ) ; s'il s 'agit d ' une c r é a n c e , 

celle-ci doit ê t r e su f f i samment é tabl ie pour ê t r e exigible (Raffineries 

grecques Stran et Stratis Andreadis c. Grèce, a r r ê t du 9 d é c e m b r e 1994, sér ie A 

n"301-B , p. 84, § 59) . 

La ma jo r i t é pa rv ien t à un cons ta t de violat ion de l 'ar t icle 1 du Protocole 

n" 1, lu en conjonct ion avec l 'ar t icle 14 de la C o n v e n t i o n , en se fondant sur 

l ' a r rê t Gaygusuz c. Autriche du 16 s e p t e m b r e 1996, Recueil des arrêts et décisions 

1996-IV, pp. 1130 et suiv. M a i s j e vois une différence essent ie l le d a n s les 

d e u x affaires, à savoir le p a i e m e n t de con t r i bu t i ons . 

Dans l 'affaire Gaygusuz p r éc i t ée , la C o u r , su ivant le r a i s o n n e m e n t de la 

C o m m i s s i o n , a conclu à l 'appl icabi l i té (et à la violat ion) de l 'ar t icle 14 

combiné avec l 'ar t icle 1 du Protocole n" 1, ap r è s avoir cons t a t é q u e « [l]e 

droi t à l ' a t t r ibu t ion de ce t t e p r e s t a t i o n sociale est donc lié au p a i e m e n t 

de con t r ibu t ions à la caisse d ' a s s u r a n c e c h ô m a g e , condi t ion p réa lab le 

au v e r s e m e n t des a l locat ions c h ô m a g e (...). Il s ' ensui t q u e l ' absence de 

p a i e m e n t de ces con t r i bu t ions exclut tou t droi t à l ' a t t r ibu t ion de l 'allo

cat ion d ' u r g e n c e » (ibidem, pp . 1141-1142, § 3 9 ) . 

S 'agissant du dro i t à pens ion , la C o u r a précisé q u ' u n tel droi t n 'es t pas 

g a r a n t i c o m m e tel p a r la C o n v e n t i o n , m ê m e si elle a r econnu qu' i l peu t 

ê t r e ass imilé à un dro i t de p r o p r i é t é lo r sque , p a r e x e m p l e , l ' employeur a 

pr is l ' e n g a g e m e n t plus g é n é r a l de ve r se r une pens ion à des condi t ions qui 

peuven t ê t r e cons idé rées c o m m e faisant p a r t i e du con t r a t de t ravai l 

(Azinasc. Chypre, n" 56679/00, §§ 32-34, 20 j u i n 2002) . 

Il es t vra i que d a n s l 'affaire Mennitto (Mennitto c. Italie [ G C ] , n" 33804/96, 

C E D H 2000-X) la C o u r a conclu à l ' appl icabi l i té de l 'ar t icle 6 § 1 s 'agis

san t de l 'octroi d ' u n e a l loca t ion aux famil les qu i s 'occupaient d i r e c t e m e n t 

à domici le de h a n d i c a p é s m e m b r e s de leurs foyers. Mais , d a n s l 'affaire 

p réc i t ée , le comi t é c h a r g é de vérifier la conformi té à la loi des d e m a n d e s 

avait e s t i m é q u e le fils du r e q u é r a n t r éponda i t aux c r i t è res p e r m e t t a n t le 

v e r s e m e n t d e l 'a l locat ion a u x famil les c o n c e r n é e s ; la C o u r avai t conclu à 

l 'appl icabi l i té de l 'ar t ic le 6 § 1 ap rè s avoir c o n s t a t é , d ' une p a r t , q u e le 

t r i buna l a d m i n i s t r a t i f et le Consei l d ' E t a t ava ien t affirmé q u e l ' admin i s -
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t r a t i on ne jouissa i t d ' a u c u n pouvoir d i sc ré t ionna i r e et , d ' a u t r e p a r t , que le 

Consei l d 'E t a t avait j u g é q u e la région avait l 'obl igat ion de prévoir les 

fonds des t inés à g a r a n t i r le v e r s e m e n t de l 'al location aux bénéfic ia i res 

d a n s la m e s u r e é tab l ie pa r la loi. La C o u r avai t auss i re levé q u e le r e q u é 

r a n t avait déjà reçu deux m e n s u a l i t é s , ce qui pouvai t d o n n e r à pense r qu ' i l 

jou i ssa i t b ien d ' un tel droi t . 

A la l umiè r e de ce qu i p r écède , j ' a i les p lus forts d o u t e s q u a n t à 

la possibi l i té de pa rven i r à un cons ta t d 'appl icabi l i té de l 'ar t icle 1 du 

Protocole n° 1 (et , pa r c o n s é q u e n t , de viola t ion de l 'ar t ic le 14 de la 

Conven t i on combiné avec l 'ar t icle 1 du Pro tocole n" 1). J e ne vois pas 

c o m m e n t , d a n s le cas d ' espèce , l ' a l locat ion aux adu l t e s h a n d i c a p é s , dans 

la m e s u r e où elle cons t i tue u n e p r e s t a t i o n sociale non con t r ibu t ive , peu t 

ê t r e cons idé rée c o m m e un « b i e n » au sens de l 'ar t icle 1 du Pro tocole n" 1. 

Ayant dit cela, j e suis n é a n m o i n s loin de conclure à l ' absence d e 

violat ion de la Conven t i on . 

A m o n avis, ce t t e affaire t ouche le c œ u r de l 'ar t icle 8 de la Conven t ion , 

d isposi t ion q u e la C o u r a i n t e r p r é t é e de façon évolutive s 'agissant des 

dro i t s c o n c e r n a n t la sphè re pr ivée et famil iale des ê t r e s h u m a i n s , donc la 

sphè re la plus i n t i m e , où la C o u r est appe lée à s ' a s su re r q u e leur d igni té e t 

l eur vie pr ivée et famil iale sont p ro t égées pa r les E t a t s s igna ta i r e s de la 

Conven t ion . La C o u r a précisé que ces E t a t s doivent en p r e m i e r lieu 

r e spec t e r la vie pr ivée et famil ia le de t ou t e p e r s o n n e r e l evan t de leur 

ju r id ic t ion , mais é g a l e m e n t é l imine r les obs tac les , les c o n t r a i n t e s qui 

e m p ê c h e n t le l ibre d é v e l o p p e m e n t de la p e r s o n n a l i t é et a s s u m e r des 

obl iga t ions positives de plus en plus a m p l e s . 

La C o u r a n o t a m m e n t dit q u e l ' express ion «vie p r i vée» est la rge , 

qu 'e l le ne se p r ê t e pas à u n e déf ini t ion exhaus t ive et que l 'art icle 8 

p ro t ège un droi t à l ' iden t i t é et à l ' é p a n o u i s s e m e n t pe r sonne l , et celui d e 

noue r et de déve lopper des re la t ions avec ses semblab le s et le m o n d e 

e x t é r i e u r {Bensaid c. Royaume-Uni, n° 44599/98 , § 47, C E D H 2001-1). 

J e cons t a t e auss i q u e le r e q u é r a n t a é té a d o p t é pa r un ci toyen français . 

Le j u g e m e n t r e n d u le 28 ju i l l e t 1987 pa r le t r i buna l de p r e m i è r e ins tance 

de Bouaké a fait l 'objet d ' u n e décision d ' e x e q u a t u r r e n d u e pa r u n t r i buna l 

français le 11 d é c e m b r e 1987. La F r a n c e a donc r econnu l ' ex i s tence d ' une 

vie famil iale e n t r e le r e q u é r a n t et son p è r e , de na t iona l i t é f rançaise , vie 

famil iale p ro t égée p a r l ' a r t ic le 8 de la Conven t ion . 

C o m m e la C o u r l'a dit d a n s l ' a r rê t Marckx p réc i té (pp. 14-15, § 31), «en 

p r o c l a m a n t pa r son p a r a g r a p h e 1 le dro i t au r e spec t de la vie famil ia le , 

l 'ar t ic le 8 signifie d ' abo rd q u e l 'E ta t ne peu t s ' immiscer d a n s l 'exercice 

de ce dro i t , sauf sous les s t r ic tes condi t ions énoncées au p a r a g r a p h e 2. 

Ainsi q u e la C o u r l 'a re levé en VAJfaire «linguistique belge», il a «essen

t i e l l e m e n t » p o u r objet de p r é m u n i r l ' individu con t re des ingé rences 

a rb i t r a i r e s des pouvoirs publ ics ( a r r ê t du 23 ju i l le t 1968, sér ie A n" 6, 

p . 33 , § 7). Il ne se c o n t e n t e p o u r t a n t pas d ' a s t r e i n d r e l 'Eta t à s ' abs ten i r 
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de pare i l les i ngé rences : à cet e n g a g e m e n t p lu tô t néga t i f peuven t s 'a jouter 

des obl iga t ions posit ives i n h é r e n t e s à un « respec t effectif» de la vie 

famil iale . » 

J e cons idère q u e , d a n s la p r é s e n t e affaire, l 'ar t icle 8 e n t r e e n j e u soit 

sous l 'angle de la vie pr ivée , soit sous l 'angle de la vie famil ia le . 

P o u r ce qui est de l 'ar t icle 14, la j u r i s p r u d e n c e de la C o u r a é tab l i des 

pr inc ipes t rès i m p o r t a n t s c o n c e r n a n t l ' i n t e r p r é t a t i o n de ce t t e d isposi t ion. 

En p r e m i e r lieu, d a n s la m e s u r e où l 'ar t icle 14 n ' a pas d ' ex i s t ence 

i n d é p e n d a n t e , son appl ica t ion ne p r é s u p p o s e pas n é c e s s a i r e m e n t la 

violat ion d ' un des d ro i t s subs t an t i e l s g a r a n t i s pa r la Conven t ion , tou t 

c o m m e elle ne p r é s u p p o s e pas u n e in t e r f é rence d i rec te des a u t o r i t é s 

na t iona le s avec les dro i t s g a r a n t i s pa r u n e tel le disposi t ion. Il faut , ma i s 

il suffit, q u e les faits de la cause t o m b e n t «sous l ' e m p i r e » de l 'une ou 

l ' au t r e des d isposi t ions en q u e s t i o n (voir, p a r m i b e a u c o u p d ' a u t r e s , les 

a r r ê t s Karlheinz Schmidt c. Allemagne du 18 ju i l le t 1994, série A n" 291-B, 

p. 32, § 22, et Petrovic c. Autriche du 27 m a r s 1998, Recueil 1998-11, p. 585, 

§ 22) . En second lieu, l 'ar t ic le 14 s ' é t end non s e u l e m e n t à l a jou i s sance des 

dro i t s q u e les E t a t s sont obligés de g a r a n t i r par la Conven t ion , mais 

é g a l e m e n t à la j ou i s sance des dro i t s et des l iber tés qui t o m b e n t sous 

l ' empi re d ' une disposi t ion ma té r i e l l e de la Conven t ion et q u e l 'E ta t a 

choisi de g a r a n t i r , m ê m e si, ce fa isant , il va au-de là de ce qu i est exige 

p a r la Conven t i on . C e pr inc ipe a é té p o u r la p r e m i è r e fois énoncé p a r la 

C o u r d a n s Y Affaire «relative à certains aspects du régime linguistique de 

l'enseignement en Belgique» ( a r r ê t p réc i t é , pp. 33-34). Le r a i s o n n e m e n t de la 

C o u r a é té s imi la i re dans l ' a r rê t Abdulaziz, Cabales et Balkandali c. Royaume-

Uni (28 ma i 1985, sér ie A n " 94, p . 35, § 7 1 ) . 

A p p l i q u a n t ces pr inc ipes au cas d ' espèce , j e cons idère q u e , b ien q u e 

l 'ar t ic le 8 de la Conven t i on ne g a r a n t i s s e pas en t a n t q u e tel le dro i t à 

l 'a l locat ion aux adu l t e s h a n d i c a p é s , la s i tua t ion de la p r é s e n t e r e q u ê t e 

t o m b e «sous l ' e m p i r e » de ce t t e d isposi t ion. 

J ' e n conclus q u e l 'ar t icle 14, combiné avec l 'ar t icle 8, t rouve à 

s ' app l iquer . J e cons idère q u ' à p a r t i r du m o m e n t où le sys t ème j u r i d i q u e 

français a accordé le droi t à l ' a l locat ion aux adu l t e s hand i capés , il ne 

pouvai t , sans vider l 'ar t icle 14 de sa s u b s t a n c e , le faire de m a n i è r e 

d i s c r imina to i r e . 

C o m m e la ma jo r i t é le relève ( p a r a g r a p h e s 47 et 48 du p r é s e n t a r r ê t ) , le 

r e q u é r a n t a l é g a l e m e n t sé journé en F r a n c e , où il a bénéficié du R e v e n u 

m i n i m u m d inser t ion , lequel n ' e s t pas soumis a la condi t ion de na t io 

na l i t é . Le refus des a u t o r i t é s i n t e r n e s de lui accorder l 'a l locat ion pour 

adu l t e h a n d i c a p é reposa i t exc lus ivement sur le cons ta t qu ' i l ne possédai t 

pas la na t iona l i t é a p p r o p r i é e , condi t ion d ' a t t r i b u t i o n posée p a r 

l 'ar t ic le L. 821-1 du code de la sécur i t é sociale appl icable au m o m e n t des 

faits. Pa r a i l leurs , il n ' e s t pas é tab l i , ni m ê m e a l l égué , que le r e q u é r a n t ne 

rempl i s sa i t pas les a u t r e s condi t ions légales pour l ' a t t r i bu t ion de la 
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p r e s t a t i o n sociale en ques t ion . Avec la ma jo r i t é ( p a r a g r a p h e 49 de l ' a r r ê t ) , 

j e t rouve que la différence de t r a i t e m e n t e n t r e les r e s so r t i s san t s français 

ou des pays ayant signé une convent ion de réc iproc i té et les a u t r e s 

é t r a n g e r s ne reposa i t sur a u c u n e «jus t i f ica t ion objective et r a i s o n n a b l e » , 

à plus forte ra i son dans la m e s u r e où le r e q u é r a n t avait é té a d o p t é par u n 

ci toyen f rançais . M ê m e si, à l ' époque des fai ts , la F r a n c e n ' é t a i t pas liée 

pa r des accords de réc iproc i té avec la C ô t e d ' Ivoire , elle s 'est engagée , en 

ra t i f iant la Conven t ion , à r e c o n n a î t r e « à t o u t e p e r s o n n e r e l evan t de [sa] 

j u r i d i c t i o n » les dro i t s et l iber tés définis au t i t r e I de la Conven t i on . 

Selon moi, la différence de t r a i t e m e n t a é té d i s c r imina to i r e dans la 

m e s u r e où il n ' ex i s ta i t pas u n r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é 

e n t r e les moyens employés et le bu t visé. 

P a r t a n t j ' e s t i m e qu ' i l y a eu violat ion de l 'ar t icle 14 de la Conven t ion , 

combiné avec l 'ar t ic le 8. 

J ' a i voté en faveur de l 'octroi au r e q u é r a n t d ' une s o m m e au t i t r e de la 

sat isfact ion équ i t ab l e , ainsi q u e des frais et d é p e n s , car la C o u r au ra i t p u 

(et, à m o n h u m b l e avis, a u r a i t d û ) , c o m m e elle l'a déjà fait d a n s p lus ieurs 

affaires, e x a m i n e r ex officio le gr ief du r e q u é r a n t sous l 'angle de l 'ar t icle 14 

combiné avec l 'ar t ic le 8, m ê m e si le r e q u é r a n t n ' a pas invoqué ce de rn i e r . 
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SUMMARY' 

Refusal to award allowance for disabled adults to foreign national 

Article 14 of the Convention in conjunction with Article 1 of Protocol No. 1 

Discrimination - Refusal to award allowance for disabled adults to foreign national -
Possessions - Non-contributory benefits - Allowance for disabled adults - Pecuniary right -
Statutory conditions for award of social benefit - Nationality conditions - Reciprocity 
conditions - Like situation - Objective and reasonable justification - Obligation to secure 
Convention rights to "everyone" 

* 

The applicant, a French resident of Ivory Coast nationality, is physically disabled. 
He was adopted by a French national in July 1987, but his application in December 
of that year for a declaration of French nationality was found inadmissible on the 
ground that he had been over 18 years old when it was made. He appealed against 
the decision without success, but was issued with an invalids' card. The Family 
Allowances Office refused to award him an allowance for disabled adults, how
ever. In junc 1990 the applicant brought his case before the Friendly Settlements 
Board, which confirmed the decision on the ground that he was neither a French 
national nor a national of a country that had signed a relevant reciprocity agree
ment with France, as required by the Social Security Code. The applicant then 
applied to the social security tribunal, which decided to stay the proceedings 
pending the referral of a question to the European Court of Justice (ECJ) in 
Luxembourg for a preliminary ruling. In December 1992 that court ruled that the 
French legislation was compatible with the European provisions. In a judgment of 
March 1993 the social security tribunal rejected the application. In the meantime, 
in December 1991, the applicant had started receiving the minimum welfare 
benefit. The court of appeal upheld the judgment in June 1995 and an appeal to 
the Court of Cassation was dismissed injanuary 1998. 

Held 
(1) Article 14 of the Convention in conjunction with Article 1 of Protocol No. 1: 
(a) The Government submitted that the allowance for disabled adults, which was a 
non-contributory benefit, did not attract the protection of Article 1 of Protocol No. 1. 
In Gaygusuz, the Court had held that this provision applied to the right to an 
emergency benefit without it being necessary to rely solely on the link between 
entitlement to emergency assistance and the obligation to pay "taxes or other 
contributions". In the present case the Court pointed out that the fact that, in 

1 . T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 
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Gaygusuz, the applicant had paid contributions and had thus been entitled to 
the allowance in question did not mean, by converse implication, that a non-
contributory social benefit did not also give rise to a pecuniary right for the 
purposes of Article 1 of Protocol No. 1. The Court considered that the fact that 
the applicant's country of origin had not signed a reciprocity agreement, whereas 
the applicant had been issued with an invalids' card, resided in France, was the 
adopted son of a French citizen residing and working in France and, lastly, had 
previously been receiving the minimum welfare benefit, did not in itself justify 
refusing him the allowance in question. The refusal to award the allowance to the 
applicant had been based on criteria - possession of French nationality or the 
nationality of a country having signed a reciprocity agreement with France in 
respect of the allowance - which amounted to a distinction for the purposes of 
Article 14 of the Convention. The Court held that the applicant had a pecuniary 
right for the purposes of Article 1 of Protocol No. 1 and that Article 14 was 
therefore also applicable. 
(b) The refusal to award the allowance in question had been based exclusively on 
the finding that the applicant did not have the requisite nationality, which was a 
precondition for obtaining the allowance under Article L. 821-1 of the Social 
Security Code as applicable at the material time. The applicant had satisfied the 
other statutory conditions entitling him to the social benefit in question and, more
over, had received the allowance after a new Act had abolished the nationality 
condition. He had therefore been in a like situation to that of French nationals or 
nationals of a country having signed a reciprocity agreement as regards his right to 
receive the benefit. The difference in treatment, regarding entitlement to social 
benefits, between French nationals or nationals of a country having signed a 
reciprocity agreement and other foreign nationals had not been based on any 
"objective and reasonable justification". Even though, at the material time, 
France had not been bound by reciprocity agreements with the Ivory Coast, it 
had undertaken, when ratifying the Convention, to secure "to everyone within 
[its] jurisdiction", which the applicant was, the rights and freedoms defined in 
Section I of the Convention. 
Conclusion: violation (six votes to one). 

(2) Article 6 § 1: The period to be examined, which had begun when the case was 
referred to the Friendly Settlements Board, had lasted seven years and over seven 
months for three levels of jurisdiction. No delay in the case, which had been quite 
complex, was attributable to the judicial authorities. Moreover, the period before 
the ECJ could not be taken into consideration. Lastly, the financial stakes in the 
proceedings, although substantial, had not been decisive in the present case. 
Conclusion: no violation (unanimously). 
Article 41: The Court awarded the applicant just satisfaction to cover all the heads 
of damage and a sum for costs and expenses. 
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T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r A .B . BAKA, President, 

M r J . -P . COSTA, 

M r G a u k u r JORUNDSSON, 

M r L. LOUCAIDES, 

Mr C. BJRSAN, 

M r M. UGREKHELIDZE, 

M r s A. MuiAROXi,judges, 

and M r T .L . EARLY, Deputy Section Registrar, 
H a v i n g d e l i b e r a t e d in pr iva te on 26 M a r c h 2002 a n d 9 S e p t e m b e r 2003, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an appl ica t ion (no. 40892/98) aga ins t the 
F rench Republ ic lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n 
Righ t s ( " the C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of the Conven t ion 
for t he P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s (" the 
Conven t ion" ) by an Ivory Coas t na t iona l , M r E t t i en L a u r e n t K o u a Poi r rez 
(" the a p p l i c a n t " ) , on 12 M a r c h 1998. 

2. T h e app l ican t was r e p r e s e n t e d before the C o u r t by M r J . - F . G o n d a r d , 
of t he Se ine-Sa in t -Denis Bar . T h e F rench G o v e r n m e n t (" the Govern
m e n t " ) were r e p r e s e n t e d by the i r Agen t , M r R. A b r a h a m , Di rec to r of 
Lega l Affairs a t the Min i s t ry of Fore ign Affairs. 

3. T h e appl ican t compla ined , in pa r t i cu l a r , of a violat ion of Art ic le 6 § 1 
of t he Conven t i on a n d Art ic le 14 of the Conven t i on t a k e n in conjunct ion 
wi th Ar t ic le 1 of Protocol No. 1 on account of the refusal to award him 
an a l lowance for d i sab led adu l t s a n d the l eng th of the s u b s e q u e n t 
p roceed ings . 

4. T h e app l ica t ion was t r a n s m i t t e d to t h e C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to the Conven t i on c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

5. T h e appl ica t ion was a l loca ted to t he T h i r d Sect ion of the C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n t h a t Sect ion, the C h a m b e r 
t h a t would cons ider t he case (Art icle 27 § 1 of t he Conven t i on ) was con
s t i t u t e d as provided in Ru le 26 § 1. 

6. By a decision of 13 M a r c h 2001 , the C h a m b e r dec la red the 
appl ica t ion pa r t ly admiss ib le . 

7. T h e C h a m b e r having dec ided , after consu l t ing the pa r t i e s , t ha t 
no h e a r i n g on the m e r i t s was r e q u i r e d (Rule 59 § 3 in fine) bu t t h a t 
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add i t iona l in format ion needed to be g a t h e r e d , the pa r t i e s repl ied in 
wr i t ing to each o t h e r ' s observa t ions . O b s e r v a t i o n s were also received 
from M r B e r n a r d Poi r rez , t h e app l i can t ' s adopt ive fa ther , w h o m t h e 
P r e s i d e n t had g r a n t e d leave to in t e rvene in the wr i t t en p roceed ings 
(Article 36 § 2 of t he Conven t ion a n d Rule 61 § 3). T h e G o v e r n m e n t 
repl ied to those c o m m e n t s (Rule 61 § 5). 

8. O n 1 N o v e m b e r 2001 t h e C o u r t c h a n g e d t h e compos i t ion of i ts 
Sect ions (Rule 25 § 1). T h i s case was ass igned to the newly composed 
Second Sect ion (Rule 52 § 1). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. T h e app l ican t was born in 1966 a n d lives in the Par i s a r e a . 
10. T h e appl ican t has been physically d isabled since the age of seven. 

H e was a d o p t e d by M r B e r n a r d Poi r rez , a F r e n c h na t iona l , u n d e r t he 
t e r m s of a j u d g m e n t of 28 J u l y 1987 of t h e B o u a k e C o u r t of Firs t 
I n s t ance . O n 11 D e c e m b e r 1987 the Bobigny tribunal de grande instance 
g r a n t e d a u t h o r i t y for the j u d g m e n t to be execu t ed . 

11. In D e c e m b e r 1987 the appl ican t appl ied for a dec l a r a t i on of F rench 
na t iona l i ty . His appl ica t ion was found inadmiss ib le on the g round tha t 
he was over 18 years old w h e n it was s u b m i t t e d . H e a p p e a l e d to t he 
Bobigny tribunal cte grande instance, which gave j u d g m e n t on 15 J a n u a r y 
1988 dec l a r ing the appl ica t ion inadmiss ib le . T h a t j u d g m e n t was uphe ld 
by the Par is C o u r t of Appea l on 24 J u n e 1993. 

12. In t h e m e a n t i m e , t he Se ine -Sa in t -Denis O c c u p a t i o n a l Counse l l i ng 
and Rehab i l i t a t i on Board {commission technique d'orientation et de reclassement 
professional - " C O T O R E P " ) r eg i s t e red the app l ican t as 80% disabled and 
issued h im wi th a n inval ids ' ca rd . In May 1990 he appl ied to the Fami ly 
Al lowances Office (caisse deallocationsfamiliales - "CAF") for t he Par i s a r e a 
for an "a l lowance for d isabled a d u l t s " (allocation aux adultes handicapes -
" A A H " ) . In suppor t of his app l ica t ion , he s t a t e d tha t he was a F r e n c h 
re s iden t of Ivory Coas t na t iona l i ty a n d the a d o p t e d son of a F rench 
na t iona l res id ing and work ing in F r a n c e . H i s appl ica t ion was re jected on 
the g r o u n d t h a t , as he was n e i t h e r a F r e n c h na t iona l nor a na t iona l of a 
c o u n t r y which had e n t e r e d in to a reciproci ty a g r e e m e n t wi th F r a n c e in 
respec t of t he A A H , he did not satisfy t he re levant condi t ions laid down 
in Ar t ic le L. 821-1 of the Social Secur i ty Code (see p a r a g r a p h 24 below). 

13. O n 1 3 J u n e 1990 the app l ican t b r o u g h t his case before t he Fr iendly 
S e t t l e m e n t s Board of t he Fami ly Al lowances Office. 

14. In a decis ion of 6 S e p t e m b e r 1990, t he Board conf i rmed the CAF ' s 
decis ion on the g round t h a t the app l ican t did not satisfy t he condi t ions 
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laid down in Art ic le L. 821-1 of t he Social Secur i ty C o d e . T h e au tho r i t i e s 
no ted t h a t the Ivory Coas t , of which the appl ican t was a na t iona l , had not 
s igned a reciproci ty a g r e e m e n t wi th F r a n c e in respec t of the A A H . 

15. O n 26 F e b r u a r y 1991 the appl ican t lodged an appl ica t ion wi th the 
Bobigny Social Secur i ty T r i b u n a l for jud ic ia l review of t he decision 
re jec t ing his c la im. T h e app l ican t and the C A F lodged the i r p l ead ings on 
26 F e b r u a r y and 25 April 1991 respectively. 

16. In a j u d g m e n t of 12 J u n e 1991, t he cour t dec ided to s tay the 
p roceed ings p e n d i n g the refer ra l of a ques t ion to t he E u r o p e a n C o u r t of 
J u s t i c e (ECJ) for a p r e l i m i n a r y ru l ing . T h e ques t i on was w h e t h e r the 
decision not to award the a l lowance for disabled a d u l t s to t he appl ican t , a 
m e m b e r of the family ( adop ted son) of a E u r o p e a n C o m m u n i t y na t iona l 
res iden t in the c o u n t r y of wh ich the head of househo ld ( the adopt ive 
p a r e n t ) had the na t iona l i ty (in accordance wi th F r e n c h legis lat ion) was 
compa t ib l e wi th t he E u r o p e a n provisions c o n t a i n e d in the T r e a t y 
es tab l i sh ing the E u r o p e a n Economic C o m m u n i t y (" the E E C T r e a t y " ) . In 
a j u d g m e n t of 16 D e c e m b e r 1992 the ECJ repl ied to t he ques t i on with a 
ru l ing t h a t the refusal to a w a r d the benefi t to t he app l i can t was not 
i ncompa t ib l e wi th the r e l evan t Art ic les of t he E E C T r e a t y . It po in ted out 
t h a t t he app l i can t ' s adopt ive fa ther could not c la im to be a " m i g r a n t 
worke r " , which was t he ca tegory to which the E u r o p e a n provisions in 
ques t ion appl ied . It based t h a t f inding on the fact t h a t the appl ican t ' s 
adopt ive fa ther , be ing F rench , h a d always lived a n d worked in F rance . 
T h e ECJ accordingly concluded t h a t t he app l ican t could not " re ly on 
C o m m u n i t y law in suppor t of his appl ica t ion for a social secur i ty benefit 
a w a r d e d to m i g r a n t worke r s a n d m e m b e r s of t he family". In doing so, it 
did not e x a m i n e t he q u e s t i o n w h e t h e r t he refusal to award the appl icant 
the a l lowance was , in gene ra l , compa t ib l e wi th C o m m u n i t y law or not . 

17. T h e app l ican t s t a r t e d receiving the m i n i m u m welfare benefit 
(revenu minimum d'insertion - " R M I " ) on 17 D e c e m b e r 1991. 

18. O n 31 M a r c h 1993, on the s t r e n g t h of t he reply from the ECJ , t he 
Bobigny Social Secur i ty T r i b u n a l re jec ted the app l ica t ion as ill-founded. 
T h e app l ican t a p p e a l e d aga ins t t h a t decis ion on 27 Ju ly 1993. H e appl ied 
for legal aid on 23 N o v e m b e r 1993. 

19. O n 14 J a n u a r y 1994 the Legal Aid Office at the Par i s tribunal 
de grande instance r e jec ted the appl ica t ion for legal aid to fund the 
app l i can t ' s appea l on the g r o u n d t h a t t he r e q u e s t was mani fes t ly ill-
founded . O n 21 F e b r u a r y 1994 the app l ican t a p p e a l e d aga ins t t ha t 
decision. In a decis ion of 5 M a y 1994 the P re s iden t of t he Legal Aid 
Office al lowed the appea l . 

20. In a j u d g m e n t of 19 J u n e 1995, the Par i s C o u r t of Appea l upheld 
the decision of 31 M a r c h 1993. It r e fe r red to t he provisions of 
Art ic le L. 821-1 of t he Social Secur i ty Code in the w o r d i n g t h e n 
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appl icable and to the lack of a rec iproci ty a g r e e m e n t be tween F r a n c e a n d 
the c o u n t r y of the app l ican t ' s na t iona l i ty in respec t of the a l lowance . 

2 1 . O n 2 May 1996 the app l ican t a p p e a l e d to t he C o u r t of C a s s a t i o n on 
po in t s of law. T h e app l ican t and the C A F lodged the i r p lead ings on 
1 A u g u s t and 21 O c t o b e r 1996 respect ively. O n 2 J u n e 1997 a r e p o r t i n g 

j u d g e was appo in t ed . H e Filed his r epo r t on 10 O c t o b e r 1997. A h e a r i n g 
before the C o u r t of C a s s a t i o n took place on 27 N o v e m b e r 1997. In a 
j u d g m e n t of 22 J a n u a r y 1998, the C o u r t of C a s s a t i o n d i smissed the 
appea l lodged by the appl ican t a n d worded as follows: 

" W i t h r e g a r d t o t h e a p p l i c a n t ' s g r o u n d of a p p e a l t h a t A r t i c l e 26 of t h e C o v e n a n t of 

N e w Y o r k p r o h i b i t s a n y d i s c r i m i n a t i o n , i n c l u d i n g on g r o u n d s of n a t i o n a l o r i g i n ; t h a t , in 

r e f u s i n g t o a w a r d M r K o u a P o i r r e z a n a l l o w a n c e for d i s a b l e d a d u l t s on g r o u n d s of his 

n a t i o n a l i t y , t h e C o u r t of A p p e a l d i s r e g a r d e d t h e b i n d i n g n a t u r e of t h a t p r o v i s i o n , w h i c h 

it s u b s e q u e n t l y b r e a c h e d by r e f u s i n g to a p p l y " 

22. T h e C o u r t of C a s s a t i o n ru led as follows: 

" A r t i c l e 26 of t h e I n t e r n a t i o n a l C o v e n a n t of N e w Y o r k of 19 D e c e m b e r 1966, w h i c h 

p r o h i b i t s a n y d i s c r i m i n a t i o n on g r o u n d s of n a t i o n a l o r i g i n , c a n n o t be c o n s t r u e d a s 

f o r b i d d i n g all n a t i o n a l i t y c r i t e r i a on w h i c h d o m e s t i c l aw m a k e s t h e a v a i l a b i l i t y of a 

r i g h t c o n d i t i o n a l . 

A f t e r r e i t e r a t i n g t h e t e r m s of A r t i c l e L. 821-1 of t h e Soc ia l S e c u r i t y C o d e , w h i c h 

r e s t r i c t s t h e r i g h t to a n a w a r d of t h e a l l o w a n c e for d i s a b l e d a d u l t s to F r e n c h n a t i o n a l s 

a n d n a t i o n a l s o f a c o u n t r y t h a t h a s s i g n e d a r e c i p r o c i t y a g r e e m e n t , t h e C o u r t of A p p e a l 

p r o p e r l y d e c i d e d t h a t M r K o u a P o i r r e z , a n Ivory C o a s t n a t i o n a l , cou ld n o t c l a i m t h a t 

a l l o w a n c e in t h e a b s e n c e of a r e c i p r o c i t y a g r e e m e n t b e t w e e n F r a n c e a n d t h e Ivory 

C o a s t . . . ." 

23 . Fol lowing the e n a c t m e n t of the Act of 11 May 1998, which lifted 
t he na t iona l i ty condi t ion for awards of non-con t r ibu to ry a l lowances , t h e 
appl ican t r eapp l i ed for an al lowance for d isabled adu l t s from 1 J u n e 
1998. His appl ica t ion was re jected by the CAF, w h e r e u p o n he appl ied 
to t he Social Secur i ty T r i b u n a l aga in . In a j u d g m e n t of 11 J u n e 1999 t h a t 
cour t dec l a r ed his appl ica t ion il l-founded on the g r o u n d t h a t t he app l ican t 
had not compl ied wi th the formal condi t ions gove rn ing the submiss ion of 
his app l ica t ion for the a l lowance because he had not s u b m i t t e d to the C A F 
all t he d o c u m e n t a r y evidence of his f inancial s i tua t ion . T h e appl ican t 
appea l ed . Accord ing to in fo rmat ion provided by t h e G o v e r n m e n t and 
u n d i s p u t e d by the app l ican t , t he C O T O R E P r e - e x a m i n e d the app l i can t ' s 
c la im, a t the r e q u e s t of the C A F , and a w a r d e d h im the a l lowance for t he 
per iod from J u n e 1998 to N o v e m b e r 2000. It is not a p p a r e n t from the file 
w h e t h e r the appl ican t c o n t i n u e d to receive t he benefi t a f ter t h a t d a t e . 
In any even t , the appl ican t has not m a d e any compla in t r e g a r d i n g the 
c u r r e n t per iod and has not a l leged t h a t the a l lowance has been w i t h d r a w n . 
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II. RELEVANT LAW 

A. D o m e s t i c law 

24. T h e Disab led Persons Act of 30 J u n e 1975 (Law no. 75-534) pro
vides for t he benefi t of an al lowance for d isabled adu l t s . Ar t ic le L. 821-1 
of t h e Social Secur i ty Code , as worded pr ior to the en t ry into force of the 
Act of 11 M a y 1998, provided for t he award of this m i n i m u m income to any 
disabled pe r son , subject to t he fulfi lment of ce r t a in condi t ions : 

' 'Any F r e n c h n a t i o n a l o r n a t i o n a l o f a c o u n t r y t h a t h a s s i g n e d a r e c i p r o c i t y a g r e e m e n t 

in r e s p e c t o f b e n e f i t s p a y a b l e t o d i s a b l e d a d u l t s r e s i d e n t in m e t r o p o l i t a n F r a n c e ... w h o 

is o v e r t h e a g e of e n t i t l e m e n t to t h e spec ia l e d u c a t i o n a l l o w a n c e p r o v i d e d for in 

A r t i c l e L. 541-1 a n d w h o s e p e r m a n e n t d i s ab i l i t y is a t l ea s t e q u a l to t h e p e r c e n t a g e 

d e t e r m i n e d by d e c r e e sha l l r e ce ive a n a l l o w a n c e for d i s a b l e d a d u l t s if t h e y a r c no t 

e l ig ib le for a n o l d - a g e or i n v a l i d i t y o r e m p l o y m e n t - i n j u r y bene f i t u n d e r a social 

s e c u r i t y or r e t i r e m e n t p e n s i o n s c h e m e o r spec i a l l e g i s l a t i o n of a n a m o u n t a t l ea s t 

e q u a l to t h a t of t h e a l l o w a n c e . " 

25 . T h e Aliens (Condi t ions of En t ry , Res idence and Asy lum) Act of 
11 May 1998 (Law no. 98-349) abol ished the na t iona l i ty condi t ion . Since 
tha t Act was passed , any foreign na t iona l lawfully res ident in F r a n c e m a y 
cla im the a l lowance . 

26. W i t h r e g a r d to a n o t h e r benefi t , n a m e l y the s u p p l e m e n t a r y 
a l lowance pa id by the Na t iona l Sol idar i ty F u n d , t he C o u r t of C a s s a t i o n 
has ru led t h a t the refusal to award the benefit solely on the g r o u n d of 
the i r foreign na t iona l i ty to c l a i m a n t s r e s iden t in F r a n c e who received an 
invalidity pens ion u n d e r t he F rench s cheme b r e a c h e d Art ic le 14 of the 
Conven t i on a n d Art ic le 1 of Protocol No . 1 (Social Division, j u d g m e n t of 
1 4 J a n u a r y 1999, publ i shed in the Bulletin). 

B. R e c o m m e n d a t i o n o f the C o m m i t t e e o f M i n i s t e r s N o . R (92) 6 

27. R e c o m m e n d a t i o n No. R (92) 6 on a c o h e r e n t policy for people wi th 
disabi l i t ies , a d o p t e d by the C o m m i t t e e of Min i s t e r s of t h e Counc i l of 
E u r o p e on 9 Apri l 1992, cross-refers to its Append ix , which provides , inter 
alia, as follows: 

2. A i m s 

All p e o p l e w h o a r e d i s a b l e d o r a r e in d a n g e r of b e c o m i n g so, r e g a r d l e s s of t h e i r a g e 
a n d r a c e , a n d of t h e n a t u r e , o r i g i n , d e g r e e o r s e v e r i t y of t h e i r d i s a b l e m e n t , s h o u l d h a v e a 
r i g h t t o t h e i n d i v i d u a l a s s i s t a n c e r e q u i r e d to e n a b l e t h e m to l ead a life a s fa r a s poss ib le 
c o m m e n s u r a t e w i t h t h e i r a b i l i t y a n d p o t e n t i a l . T h r o u g h a c o o r d i n a t e d s e t of m e a s u r e s 
t h e y s h o u l d be e n a b l e d to : 
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- h a v e a m i n i m u m l ive l ihood , if a p p r o p r i a t e by m e a n s of social b e n e f i t s ; 

4 . G e n e r a l d i r e c t i v e s 

T o i m p l e m e n t th i s pol icy S t a t e s s h o u l d t a k e t h e fo l lowing s t e p s : 

- e n s u r e t h a t p e o p l e w i t h d i s a b i l i t i e s en joy a r e s p e c t a b l e s t a n d a r d of l i fe , if n e c e s s a r y 
by m e a n s of e c o n o m i c b e n e f i t s a n d social s e r v i c e s ; 

Soc ia l p r o v i s i o n s r e m a i n , h o w e v e r , in m a n y s p h e r e s a n e s s e n t i a l m e a n s of e i t h e r 
a c t i v a t i n g a n d s u p p o r t i n g se l f -he lp or i n i t i a t i n g a n d p r o m o t i n g r e h a b i l i t a t i o n a n d 
i n t e g r a t i o n p r o c e s s e s . . . . 

I X . S o c i a l , e c o n o m i c a n d l e g a l p r o t e c t i o n 

1. S c o p e a n d p r i n c i p l e s 

1.1. In o r d e r to avo id o r at l e a s t t o a l l e v i a t e di f f icul t s i t u a t i o n s , s i d e l i n i n g a n d 
d i s c r i m i n a t i o n , t o g u a r a n t e e e q u a l o p p o r t u n i t y for p e o p l e w i t h d i s a b i l i t i e s , a n d t o 
d e v e l o p p e r s o n a l a u t o n o m y , e c o n o m i c i n d e p e n d e n c e a n d social i n t e g r a t i o n , t h e y 
s h o u l d h a v e t h e r i g h t t o e c o n o m i c a n d social s e c u r i t y a n d to a d e c e n t l iv ing s t a n d a r d by: 

- a m i n i m u m l ive l ihood; 

- speci f ic a l l o w a n c e s ; a n d 

- a s y s t e m of social p r o t e c t i o n . 

1 . 2 . If t h e r e is a g l o b a l s y s t e m of e c o n o m i c a n d social p r o t e c t i o n for t h e p o p u l a t i o n as 
a w h o l e , p e o p l e w i t h d i s a b i l i t i e s s h o u l d be a b l e t o b e n e f i t fully f rom it, a n d t h e i r specif ic 
n e e d s m u s t be t a k e n i n t o c o n s i d e r a t i o n . In so fa r a s t h i s d o e s no t ex i s t , a speci f ic s y s t e m 
m u s t be e s t a b l i s h e d for c o n t i n u o u s p rov i s ion for p e o p l e w i t h d i s a b i l i t i e s . 

1.3. S o c i o - e c o n o m i c p r o t e c t i o n m u s t be e n s u r e d by financial b e n e f i t s a n d soc ia l 
s e r v i c e s . T h i s p r o t e c t i o n m u s t be b a s e d o n a p r e c i s e a s s e s s m e n t o f t h e n e e d s a n d t h e 
s i t u a t i o n of p e o p l e w i t h d i s a b i l i t i e s w h i c h m u s t be p e r i o d i c a l l y r e v i e w e d in o r d e r t o 
t a k e i n t o a c c o u n t a n v c h a n g e s in p e r s o n a l c i r c u m s t a n c e s w h i c h h a d b e e n t h e r e a s o n for 
such p r o t e c t i o n . 

1.4. E c o n o m i c p r o t e c t i o n m e a s u r e s m u s t be c o n s i d e r e d a s o n e of t h e e l e m e n t s of t h e 

i n t e g r a t i o n p r o c e s s for p e o p l e w i t h d i s a b i l i t i e s . 

2 . E c o n o m i c a n d s o c i a l s e c u r i t y 

2 . 1 . In a d d i t i o n t o soc ia l b e n e f i t s g r a n t e d t o p e o p l e w i t h d i s ab i l i t i e s a s wel l a s t o 
o t h e r p e o p l e (for e x a m p l e u n e m p l o y m e n t b e n e f i t s ) , t h e e c o n o m i c a n d soc ia l security-
s y s t e m s h o u l d g r a n t : 

- s p e c i a l b e n e f i t s in c a s h o r in k i n d , for p e o p l e w i t h d i s a b i l i t i e s , c o v e r i n g r e h a b i l i t a 
t ion a n d o t h e r s p e c i a l n e e d s , s u c h as m e d i c a l t r e a t m e n t , v o c a t i o n a l t r a i n i n g , t e c h n i c a l 
a ids , a c c e s s t o a n d a d a p t a t i o n of h o u s i n g , t r a n s p o r t a n d c o m m u n i c a t i o n fac i l i t i es ; 

- s p e c i a l financial s u p p o r t for f a m i l i e s w h o h a v e a ch i ld w i t h a d i s ab i l i t y ; 
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- a d e q u a t e a s s i s t a n c e , for e x a m p l e i n s t a l l a t i o n a l l o w a n c e s o r i n v e s t m e n t l oans for 

p e o p l e w i t h d i s a b i l i t i e s w i s h i n g t o b e c o m e s e l f - e m p l o y e d ; 

- a m i n i m u m l ive l ihood c o v e r i n g t h e i r a n d t h e i r f a m i l i e s ' ba s i c n e e d s a n d r e q u i r e 

m e n t s for p e o p l e w i t h a d e g r e e of d i s a b l e m e n t w h i c h p r e v e n t s t h e m f r o m w o r k i n g ; 

- b e n e f i t s for p e o p l e w h o n e e d t h e c o n t i n u o u s a s s i s t a n c e of a n o t h e r p e r s o n b e c a u s e 

of t h e i r d i s a b l e m e n t ; 

- b e n e f i t s to p e o p l e w h o a r e u n a b l e t o s e e k e m p l o y m e n t b e c a u s e of c a r e p r o v i d e d to 
a p e r s o n w i t h a d i sab i l i t y ; 

- w h e r e financial a s s i s t a n c e is g iven u p in o r d e r to t a k e u p e m p l o y m e n t , t h i s financial 

a s s i s t a n c e s h o u l d be p r o t e c t e d a n d g u a r a n t e e d if e m p l o y m e n t p r o v e s u n f e a s i b l e ; 

28. Th i s r e c o m m e n d a t i o n also s t a t e s t h a t " the exercise of basic legal 
r igh t s of people wi th disabi l i t ies should be p ro t ec t ed , inc lud ing be ing free 
from d i sc r imina t ion" . 

C. T h e E u r o p e a n Soc ia l C h a r t e r 

29. T h e E u r o p e a n C o m m i t t e e of Social R igh t s , in Conclus ions 
conce rn ing Art ic le 12 of the C h a r t e r in respec t of F rance (15 th repor t , 
r e fe rence per iod 1997-1998; Conc lus ions X V - 1 , vol. 1, p . 262, Counci l of 
E u r o p e Publ i sh ing , 2000) , s t a t e s as follows: 

" T h e C o m m i t t e e n o t e s t h a t Ac t no . 98 -349 on e n t r y of f o r e i g n n a t i o n a l s i n t o F r a n c e , 

t h e i r r e s i d e n c e in t h e c o u n t r y a n d t h e r i g h t of a s y l u m b r i n g s t h e F r e n c h Soc ia l S e c u r i t y 

C o d e i n t o l ine w i t h t h e Socia l C h a r t e r . T h e r e c i p r o c i t y r e q u i r e m e n t for a w a r d i n g t h e 

A A H a n d t h e F S V s u p p l e m e n t a r y a l l o w a n c e s t o f o r e i g n e r s h a d b e e n f o u n d in b r e a c h of 

t h e C h a r t e r by t h e C o m m i t t e e s ince s u p e r v i s i o n cycle V I for t h e f o r m e r a n d XI I I -2 for 

t h e l a t t e r . S i n c e t h i s r e q u i r e m e n t h a s b e e n l i f ted - t h e on ly c o n d i t i o n n o w a p p l i e d is t h a t 

t h e b e n e f i c i a r y be lawful ly r e s i d e n t in F r a n c e ( n e w A r t i c l e L 816-1 of t h e Soc ia l S e c u r i t y 

C o d e ) - n a t i o n a l s of all C o n t r a c t i n g P a r t i e s a r e n o w on a n e q u a l f o o t i n g w i t h F r e n c h 

n a t i o n a l s . T h e C o m m i t t e e c o n s i d e r s t h a t t h e s i t u a t i o n is n o w in c o n f o r m i t y w i t h 

A r t i c l e 12 p a r a . 4 of t h e C h a r t e r . " 

T H E L A W 

30. In t he first p lace , the app l ican t cha l l enged the C o u r t ' s decision 
of 13 M a r c h 2001 dec la r ing his appl ica t ion pa r t ly admiss ib le in tha t it 
r e jec ted as mani fes t ly i l l-founded his compla in t abou t t h e p r o c e d u r e 
conce rn ing his app l ica t ion for F r e n c h na t iona l i ty . 

31 . T h e C o u r t cons iders t h a t t he a r g u m e n t s advanced by the appl icant 
a r e not such as to call in to ques t i on its decis ion on t h a t po in t . 
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I. ALLEGED V I O L A T I O N O F A R T I C L E 14 O F T H E C O N V E N T I O N 
TAKEN IN C O N J U N C T I O N W I T H ARTICLE 1 O F P R O T O C O L No. 1 

32. T h e appl ican t compla ined of a violat ion of Art ic le 14 of the 
Conven t i on t a k e n in conjunct ion wi th Art ic le 1 of Protocol No. 1. Those 
provisions a r e worded as follows: 

A r t i c l e 14 o f t h e C o n v e n t i o n 

" T h e e n j o y m e n t of t h e r i g h t s a n d f r e e d o m s se t fo r th in [ t h e ] C o n v e n t i o n sha l l be 

s e c u r e d w i t h o u t d i s c r i m i n a t i o n o n a n y g r o u n d s u c h a s s ex , r a c e , c o l o u r , l a n g u a g e , 

r e l i g i o n , po l i t i ca l o r o t h e r o p i n i o n , n a t i o n a l o r soc ia l o r i g i n , a s s o c i a t i o n w i t h a n a t i o n a l 

m i n o r i t y , p r o p e r t y , b i r t h o r o t h e r s t a t u s . " 

A r t i c l e 1 o f P r o t o c o l N o . 1 

" E v e r y n a t u r a l o r l ega l p e r s o n is e n t i t l e d to t h e p e a c e f u l e n j o y m e n t of h is p o s s e s s i o n s . 

N o o n e sha l l be d e p r i v e d of his p o s s e s s i o n s e x c e p t in t h e p u b l i c i n t e r e s t a n d s u b j e c t t o 

t h e c o n d i t i o n s p r o v i d e d for by law a n d by t h e g e n e r a l p r i n c i p l e s of i n t e r n a t i o n a l law. 

T h e p r e c e d i n g p r o v i s i o n s sha l l n o t , h o w e v e r , in any w a y i m p a i r t h e r i g h t of a S t a t e to 

e n f o r c e s u c h l aws as it d e e m s n e c e s s a r y t o c o n t r o l t h e u s e of p r o p e r t y in a c c o r d a n c e w i t h 

t h e g e n e r a l i n t e r e s t o r t o s e c u r e t h e p a y m e n t of t a x e s o r o t h e r c o n t r i b u t i o n s o r 

p e n a l t i e s . " 

A. A p p l i c a b i l i t y o f A r t i c l e 14 o f t h e C o n v e n t i o n t a k e n in 
c o n j u n c t i o n w i t h A r t i c l e 1 o f P r o t o c o l N o . 1 

1. Arguments before the Court 

33. T h e G o v e r n m e n t c o n t e n d e d t h a t the r ight of p r o p e r t y p r o t e c t e d 
by Art ic le 1 of Protocol No. 1 did not inc lude non-con t r ibu to ry benefi ts 
such as t he a l lowance for d isabled adu l t s . T h a t a l lowance took the form 
of ass i s tance r a t h e r t h a n an ac tua l r ight to p a y m e n t or an acqu i r ed 
r ight , as could be seen from the fact t h a t , u n d e r F r e n c h law, it was not a 
p r e d e t e r m i n e d a l lowance and was subject to condi t ions . T h e G o v e r n m e n t 
s u b m i t t e d tha t Gaygusuz v. Austria ( j udgmen t of 16 S e p t e m b e r 1996, Reports 
of Judgments and Decisions 1996-IV) suppo r t ed the i r con t en t i on since, in 
the i r view, the C o u r t h a d express ly po in ted out t h a t e n t i t l e m e n t to a 
social benefi t was l inked to the p a y m e n t of con t r ibu t ions . In t he Govern 
m e n t ' s submiss ion , t he decis ions given in Michael Matthews, in which they 
ag reed wi th t he Br i t i sh G o v e r n m e n t ' s submiss ions , did not enab le it to be 
d e t e r m i n e d w h e t h e r or not t he benefi t in ques t ion was a "possess ion" 
wi th in the m e a n i n g of Art ic le 1 of Protocol No . 1 (see Michael Matthews 
v. the United Kingdom, no. 40302/98 , decis ion of 28 N o v e m b e r 2000 and 
j u d g m e n t of 15 Ju ly 2002) . T h e G o v e r n m e n t s u b m i t t e d t h a t t he 
compla in t was the re fo re inadmiss ib le ratione materiae. 

34. In t he app l i can t ' s submiss ion , t he al lowance for d isabled adu l t s 
a m o u n t e d to a "possess ion" wi th in the m e a n i n g of Art ic le 1 of Protocol 
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No . l and the refusal to award it to h im had b r e a c h e d his r ight to peaceful 
en joymen t of t h a t possession. H e a r g u e d t h a t t he refusal h a d b e e n based 
on a d i sc r imina to ry c r i t e r ion , n a m e l y t he fact of his be ing a foreign 
na t iona l from a n o n - E u r o p e a n Union c o u n t r y t h a t had not s igned a 
reciproci ty a g r e e m e n t in respec t of t he al lowance for d isabled adu l t s . H e 
s u b m i t t e d t h a t t h e concept of "possess ion" h a d been widely e x t e n d e d by 
the C o u r t ' s case-law. 

T h e app l ican t also po in ted out , a m o n g o t h e r th ings , t ha t in Diop, which 
conce rned the crys ta l l i sa t ion of r e t i r e m e n t pens ions paid to foreign 
na t iona l s , t he Pa r i s A d m i n i s t r a t i v e C o u r t of Appea l , whose j u d g m e n t was 
uphe ld by the Conseil d'Etat on 30 N o v e m b e r 2001 , had d i smissed the 
a r g u m e n t advanced by the Min i s t e r for the Economy, F inance and 
Indus t ry tha t the pens ion was not a "possess ion" wi th in t he m e a n i n g of 
Art ic le 1 of Protocol No. 1 b e c a u s e no co r re l a t ion could be es tab l i shed 
b e t w e e n the con t r ibu t ions paid a n d the pens ions a w a r d e d by the S t a t e , 
which, moreover , funded t h a t special s cheme from its b u d g e t . T h e 
app l i can t , r e fe r r ing to fu r the r e x a m p l e s of a d m i n i s t r a t i v e case-law, 
infer red from this t h a t t he d is t inc t ion as to w h e t h e r the benefi t was 
con t r i bu to ry or not was invalid. H e also re fe r red to the e x a m p l e of the 
m i n i m u m welfare benefi t ( t h a t he had received for a t i m e ) , which var ied 
accord ing to any income from a professional activity a n d which could 
poten t ia l ly be c la imed by anyone aged 25 who had never worked and 
which was not subject to any na t iona l i ty condi t ion . Accordingly, he con
s idered h imsel f en t i t l ed to a r ight t ha t had been unlawfully den ied him 
for d i s c r imina to ry reasons r e g a r d i n g his na t iona l i ty . 

35. M r B e r n a r d Poi r rez , the app l i can t ' s adopt ive fa ther , who had been 
given leave to i n t e rvene in t he p r e s e n t p roceed ings , s u b m i t t e d tha t the 
A A H was a "possess ion" wi th in the m e a n i n g of Art ic le 1 of Protocol No. 1. 

2. The Court's assessment 

36. T h e C o u r t r e i t e r a t e s tha t Art ic le 14 c o m p l e m e n t s the o the r 
subs t an t ive provisions of the Conven t ion and its Protocols . It has no 
i n d e p e n d e n t ex i s tence , since it has effect solely in re la t ion to t he " r igh ts 
a n d f r e e d o m s " s a f egua rded by those provisions. A l though the appl ica t ion 
of Art ic le 14 does not necessar i ly p r e suppose a b reach of those provisions -
and to this ex t en t it is a u t o n o m o u s - t h e r e can be no room for its 
app l ica t ion unless the facts in issue fall wi th in the a m b i t of one or more 
of t h e l a t t e r (see Abdulaziz, Cabales and Balkandali v. the United Kingdom, 
j u d g m e n t of 28 May 1985, Ser ies A no. 94, p . 35, § 71 , and Inze v. Austria, 
j u d g m e n t of 28 O c t o b e r 1987, Ser ies A no. 126, p. 17, § 3 6 ) . 

37. T h e C o u r t also po in t s out t h a t it has a l ready held tha t the right 
to e m e r g e n c y ass i s t ance - in so far as provided for in t h e appl icable 
legis lat ion - is a pecun ia ry r ight for t he pu rposes of Art ic le 1 of 
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Protocol No. 1. T h a t provision is the re fo re appl icable w i thou t it be ing 
necessary to rely solely on the link be tween e n t i t l e m e n t to e m e r g e n c y 
ass i s t ance a n d t h e obl igat ion to pay " t a x e s or o t h e r c o n t r i b u t i o n s " (see 
Gaygusuz, c i ted above, p . 1142, § 41) . In t h a t connec t ion , t he C o u r t 
cons iders t h a t t he fact t h a t , in t h a t case , the app l ican t had paid 
con t r i bu t ions a n d was t hus en t i t l ed to e m e r g e n c y ass i s t ance (ibid., 
pp . 1141-42, § 39) does not m e a n , by converse impl ica t ion , t ha t a non-
c o n t r i b u t o r y social benefi t such as the A A H does not also give rise to a 
pecun ia ry r ight for the pu rposes of Art ic le 1 of Protocol No. 1. 

38. In the in s t an t case , it was not d i spu t ed tha t the app l ican t had been 
r eg i s t e r ed as 80% disabled and issued wi th an inval ids ' ca rd . His claim for 
an a l lowance for d isabled adu l t s was refused solely on the g r o u n d tha t he 
was n e i t h e r a F rench na t iona l nor a na t iona l of a coun t ry t h a t had s igned a 
reciproci ty a g r e e m e n t in respec t of the A A H . 

Accordingly, t he C o u r t no tes t h a t the a l lowance could be awarded bo th 
to F rench na t iona l s and to na t iona l s of a coun t ry t h a t had s igned a 
rec iproci ty a g r e e m e n t wi th F r a n c e to t h a t end . 

39. In t he C o u r t ' s view, the fact t h a t t he app l i can t ' s coun t ry of or igin 
had not s igned such an a g r e e m e n t , w h e r e a s t he appl ican t had been issued 
wi th an inval ids ' card , res ided in F r a n c e , was the a d o p t e d son of a F r e n c h 
ci t izen res id ing and work ing in F rance and , lastly, had previously b e e n 
receiving the m i n i m u m welfare benef i t , d id not in i tself jus t i fy re fus ing 
h im the a l lowance in ques t ion . As the a l lowance is moreove r i n t ended for 
pe r sons wi th a disabil i ty, the C o u r t also refers to R e c o m m e n d a t i o n 
No. R (92) 6 of t he C o m m i t t e e of Min i s t e r s , a d o p t e d on 9 Apri l 1992 (see 
p a r a g r a p h 27 above) , which is a imed at the adop t ion of a policy a n d 
m e a s u r e s a d a p t e d to t he needs of pe r sons wi th d isabi l i t ies , and to 
t he conclusions of the E u r o p e a n C o m m i t t e e of Social R igh t s (see 
p a r a g r a p h 29 above) . 

40. F u r t h e r m o r e , the C o u r t no tes t h a t the na t iona l i ty condi t ion for 
the award of t he a l lowance was abol ished by the Act of 11 May 1998. T h e 
AAH has the re fore been a w a r d e d w i thou t any d is t inc t ion on g r o u n d s of 
na t iona l i ty since t h a t Act was e n a c t e d . T h e appl ican t has indeed received 
it s ince J u n e 1998, t ha t is i m m e d i a t e l y af ter t he Act was passed . 

4 1 . T h e C o u r t cons iders finally t h a t t he refusal to award the a l lowance 
to the app l ican t pr ior to J u n e 1998 was based on c r i t e r i a - possession of 
French na t iona l i ty or the na t iona l i ty of a coun t ry hav ing signed a 
reciproci ty a g r e e m e n t wi th F rance in respec t of the AAH - which 
a m o u n t to a d i s t inc t ion for the pu rpose s of Art ic le 14 of t he Conven t ion . 

42. H a v i n g r e g a r d to all the foregoing cons ide ra t ions , the C o u r t holds 
t h a t t he app l ican t h a d a p e c u n i a r y r igh t for t h e p u rp o s e s of Art ic le 1 of 
Protocol No. 1 a n d tha t Art ic le 14 of t he Conven t ion is also appl icable in 
t he in s t an t case . 
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B. C o m p l i a n c e w i t h Art i c l e 14 o f the C o n v e n t i o n t a k e n in 
c o n j u n c t i o n w i t h Art i c l e 1 o f P r o t o c o l N o . 1 

1. Arguments before the Court 

43 . T h e G o v e r n m e n t s u b m i t t e d t h a t the app l i can t ' s compla in t based 
on d i sc r imina t ion con t r a ry to Art ic le 14 was il l-founded. T h e y po in ted out 
t h a t t he d i s t inc t ion m a d e , pr ior to the 1998 Act, b e t w e e n na t iona l s and 
fore igners w h e n a w a r d i n g the a l lowance for d isabled adu l t s pu r sued a 
l eg i t ima te a im, which was a ba lance b e t w e e n the S t a t e ' s welfare income 
a n d e x p e n d i t u r e . T h e r e q u i r e m e n t of p ropor t iona l i ty had also been 
satisfied, as foreign na t iona l s had not been depr ived of all resources 
since they were en t i t l ed to , a m o n g o t h e r th ings , t he RMI . T h e Govern
m e n t also po in ted out t h a t , a l t h o u g h the appl ican t had b e e n unab le to 
acqu i re F r e n c h na t iona l i ty by dec l a ra t ion , he could have r e q u e s t e d his 
n a t u r a l i s a t i o n and benef i ted from the a l lowance for d i sab led adul t s 
w i thou t be ing disqual i f ied by the na t iona l i ty condi t ion . 

44. T h e appl ican t d i spu t ed t h a t submiss ion , cons ide r ing t h a t the 
a l lowance for disabled adu l t s was an ac tua l pecun ia ry r ight acqu i red 
subject to fulfi lment of the condi t ions as to a m a x i m u m income l imit and 
a p a r t i c u l a r disabil i ty r a t e , which had b e e n the case w h e n he h a d first 
appl ied in 1990. T h e CAF's refusal to award him the a l lowance h a d thus 
infr inged his r ight on the g r o u n d of his na t iona l i ty . 

45. M r B e r n a r d Poi r rez s u b m i t t e d t h a t na t iona l i ty was also re fer red to 
in Art ic les 2 § 2, 3 a n d 4 of Protocol No. 4, and tha t it had served as a basis 
for d i sc r imina t ion r e g a r d i n g awards of the a l lowance in ques t ion . 

2. The Court's assessment 

46. Accord ing to the C o u r t ' s case-law, a d is t inc t ion is d i sc r imina to ry , 
for the pu rpose s of Art ic le 14, if it "has no objective and reasonab le 
jus t i f i ca t ion" , t h a t is if it does not p u r s u e a " l e g i t i m a t e a i m " or if t he re is 
not a " r ea sonab l e r e l a t i onsh ip of p ropor t iona l i ty be tween the m e a n s 
employed and the a im sought to be rea l i sed" . Moreove r t h e C o n t r a c t i n g 
S t a t e s enjoy a ce r t a in m a r g i n of app rec i a t i on in assess ing w h e t h e r and to 
w h a t e x t e n t differences in o the rwise s imi lar s i tua t ions jus t i fy a different 
t r e a t m e n t (see, inter alia, Gaygusuz, c i ted above, p . 1142, § 42; Larkos 
v. Cyprus [ G C ] , no. 29515/95 , § 29, E C H R 1999-1; a n d Thlimmenos v. Greece 
[ G C ] , no. 34369/97, § 40, E C H R 2000-IV). However , very we igh ty reasons 
would have to be pu t forward before t he C o u r t could r e g a r d a difference of 
t r e a t m e n t based exclusively on the g r o u n d of na t iona l i ty as compa t ib l e 
wi th the Conven t i on (see Gaygusuz, c i ted above, p . 1142, § 42) . 

47. In t he i n s t an t case , the C o u r t no tes in t he first p lace t h a t t he 
appl ican t was legally res iden t in F r a n c e , w h e r e he received the m i n i m u m 
welfare benefi t , which is not subject to the na t iona l i ty condi t ion. It 
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r e i t e r a t e s tha t t he domes t i c a u t h o r i t i e s ' refusal to a w a r d h im the 
a l lowance in issue was based exclusively on the fact t ha t he did not have 
t he r equ i s i t e na t iona l i ty , which was a p recond i t ion for o b t a i n i n g the 
a l lowance u n d e r Art ic le L. 821-1 of t he Social Secur i ty Code as appl icable 
a t the m a t e r i a l t i m e . 

48. In add i t ion , it has not b e e n es tab l i shed , or even a l leged, t h a t 
t he app l ican t did not satisfy t he o t h e r s t a t u t o r y condi t ions en t i t l i ng h im 
to t he social benefi t in ques t i on . In t h a t connec t ion , the C o u r t can only 
no te t h a t the appl ican t did receive the AAH after the 11 May 1998 Act 
had abol i shed the na t iona l i ty condi t ion . H e was the re fore in a like 
s i tua t ion to tha t of F r e n c h na t iona l s or na t iona l s of a coun t ry t h a t had 
s igned a reciproci ty a g r e e m e n t as r e g a r d s his r ight to receive the benefi t . 
T h e C o u r t notes tha t the C o u r t of C a s s a t i o n also cons idered tha t the 
refusal - solely on g r o u n d s of foreign na t iona l i ty - to award the supple
m e n t a r y a l lowance payable by t he Na t iona l Sol idar i ty Fund to a c l a iman t 
res iden t in F r a n c e who received a n inval idi ty pens ion u n d e r the F rench 
s chem e b reached Art ic le 14 of the Conven t ion a n d Art ic le 1 of Protocol 
No. 1 (see p a r a g r a p h 26 above) . 

49. T h e C o u r t the re fo re finds the a r g u m e n t s advanced by the Govern
m e n t unpe r suas ive . T h e difference in t r e a t m e n t r e g a r d i n g e n t i t l e m e n t 
to social benef i ts b e t w e e n F r e n c h na t iona l s or na t iona l s of a coun t ry 
having s igned a rec iproci ty a g r e e m e n t and o t h e r foreign na t iona l s was 
not based on any "objective and r easonab le jus t i f i ca t ion" (see, conversely, 
Moustaquim v. Belgium, j u d g m e n t of 18 F e b r u a r y 1991, Ser ies A no. 193, 
p . 20, § 49) . Even t hough , a t t he m a t e r i a l t ime , F r a n c e was not bound by 
reciproci ty a g r e e m e n t s wi th t he Ivory Coas t , it u n d e r t o o k , w h e n rat ifying 
the Conven t ion , to secure " to everyone wi th in [its] j u r i sd ic t ion" , which the 
app l i can t ind i spu tab ly was , the r ights and f reedoms defined in Sect ion I 
of the Conven t ion (see Gaygusuz, c i ted above, p . 1143, § 51) . 

50. T h e r e has accordingly been a b reach of Art ic le 14 of the 
Conven t i on t a k e n in conjunct ion wi th Art ic le 1 of Protocol No. 1. 

II. ALLEGED V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

5 1 . T h e appl ican t m a i n t a i n e d t h a t the p roceed ings had not been 
conduc t ed wi thin a r ea sonab l e t i m e as r equ i r ed by Art ic le 6 § 1 of the 
C o n v e n t i o n , the re levan t p a r t of which provides : 

" I n t h e d e t e r m i n a t i o n of h i s civil r i g h t s a n d o b l i g a t i o n s e v e r y o n e is e n t i t l e d to a ... 

h e a r i n g w i t h i n a r e a s o n a b l e t i m e by [a ] ... t r i b u n a l . . . " 

1. Arguments before the Court 

52. T h e G o v e r n m e n t ' s p r i m a r y submiss ion was tha t t he compla in t 
was inadmiss ib le because it was incompa t ib l e ratione materiae wi th t he 
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provisions of Art ic le 6 § 1. T h e app l ican t could not c la im to have a "civil 
r i gh t " wi th in the m e a n i n g of t h a t provision, since the legis lat ion 
appl icable a t the m a t e r i a l t i m e did not en t i t l e h im to ob ta in the 
a l lowance in ques t ion . 

53 . In t he a l t e rna t ive , the G o v e r n m e n t s u b m i t t e d t h a t the compla in t 
based on the excessive l eng th of t he p roceed ings was i l l-founded on 
account of the unden i ab l e complex i ty of the case ( i l lus t ra ted , a m o n g 
o t h e r th ings , by t he need for t he t r ia l j u d g e to refer a ques t ion to the 
E u r o p e a n C o u r t of J u s t i c e for a p r e l im ina ry rul ing) and on account of i ts 
r educed i m p o r t a n c e on t h e m e r i t s , which m e a n t t h e r e was no need for 
special di l igence (since t he appl ican t was en t i t l ed to t he R M I ) . T h e 
G o v e r n m e n t also s t r e s sed t h a t t he app l ican t had i n s t i t u t e d n u m e r o u s 
p roceed ings a n d tha t the cour t s dea l ing with the case h a d been 
sufficiently di l igent in dec id ing it. Whi le acknowledg ing a c e r t a i n per iod 
of inact ivi ty before the Par is C o u r t of Appea l a n d the C o u r t of Cas sa t i on , 
t h e y r e i t e r a t e d t h a t the first had cons ide red it necessa ry to ob t a in a n 
opinion from Pr inc ipa l S t a t e Counse l a n d t h a t t he C o u r t of C a s s a t i o n 
h a d conduc t ed t he p roceed ings di l igent ly from the t i m e of t he r e p o r t i n g 
j u d g e ' s a p p o i n t m e n t i n j u n e 1997. 

54. T h e appl ican t con te s t ed t h a t submiss ion . H e a r g u e d tha t the 
d i spu t e did conce rn a "civil r i g h t " wi th in the m e a n i n g of Art ic le 6 § 1 
because he should have b e e n a w a r d e d the a l lowance in issue on account 
of his r eg i s t e r ed inval idi ty a n d r ega rd l e s s of his na t iona l i ty . H e poin ted 
out , in pa r t i cu l a r , t h a t he could rely on t h a t r ight on t he basis of pro
visions of E u r o p e a n law t h a t took p r e c e d e n c e over F r e n c h law. H e 
re fe r red to a j u d g m e n t of t he C o u r t of C a s s a t i o n of 17 O c t o b e r 1996 
upho ld ing an award of t he A A H to an Alge r i an on the g r o u n d t h a t t h e r e 
was an a g r e e m e n t be tween Alger ia and the E E C , and to a j u d g m e n t of the 
Hau te -Savo ie Social Secur i ty T r i b u n a l of 15 M a y 1997 bas ing its decision 
to award the benefi t on t he L o m e Conven t i on . Lastly, t he appl ican t 
d i spu t ed t he G o v e r n m e n t ' s submiss ions r e g a r d i n g the l eng th of the 
p roceed ings , a r g u i n g t h a t his case h a d not been sufficiently complex to 
just i fy t he l eng th of t he p roceed ings a n d t h a t t he rea l r ea son for the 
excessive l eng th had been the lack of di l igence on the p a r t of the F rench 
au tho r i t i e s . 

55. M r B e r n a r d Poi r rez s u b m i t t e d tha t the l eng th of the p roceed ings 
was u n r e a s o n a b l e and t h a t t he responsibi l i ty for this lay pr incipal ly wi th 
t he a u t h o r i t i e s , which had failed to g r a s p or, m o r e seriously, had b r e a c h e d 
t h e h i e r a r chy of legal n o r m s . 

2. The Court's assessment 

56. R e g a r d i n g the appl icabi l i ty of Art ic le 6 § 1 of the Conven t ion , t he 
C o u r t refers to its f inding t h a t the app l ican t was en t i t l ed to the AAH, 
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which was a pecun ia ry r ight for t he purposes of Art ic le 1 of Protocol No. 1 
(see p a r a g r a p h 42 above) . Accordingly, t he C o u r t concludes t h a t the r ight 
was a "civil" one . F u r t h e r m o r e , it c a n n o t be d i spu t ed t h a t th is pecun ia ry 
" r i gh t " was the subject of a " d i s p u t e " before t he domes t i c cour t s (see also 
Mennitto v. Italy [ G C ] , no. 33804/96, §§ 23 et s e q , E C H R 2000-X) . 

57. Ar t ic le 6 § 1 is there fore appl icable in the in s t an t case . 
58. T h e C o u r t no tes t h a t t he per iod to be cons ide red s t a r t e d on 13June 

1990 w h e n the case was re fe r red to the Fr iendly S e t t l e m e n t s Boa rd and 
ended on 22 J a n u a r y 1998 wi th t he j u d g m e n t of t he C o u r t of Cas sa t i on . 
It t he re fo re las ted seven years , seven m o n t h s a n d nine days for t h r e e levels 
of jur isdic t ion. 

59. T h e C o u r t r e i t e r a t e s tha t t he r e a s o n a b l e n e s s of t h e l eng th of 
p roceed ings mus t be assessed in the l ight of the c i r c u m s t a n c e s of 
the case a n d wi th re fe rence to t he c r i t e r i a laid down in its case-law, 
especial ly the complex i ty of t he case a n d the conduct of t he appl ican t 
and the re levan t a u t h o r i t i e s (see, a m o n g m a n y o t h e r a u t h o r i t i e s , 
Frydlenderv. France [ G C ] , no. 30979/96, § 43 , E C H R 2000-VII) . 

60. It a g r e e s wi th the G o v e r n m e n t t h a t t h e r e was a c e r t a i n d e g r e e of 
complex i ty in the in s t an t case . 

6 1 . Wi th r ega rd to the conduc t of the pa r t i e s , the C o u r t cons iders t h a t 
t he app l ican t c a n n o t be cr i t ic ised for having t a k e n full a d v a n t a g e of t he 
r e m e d i e s avai lable to h im. W i t h r ega rd to t he d o m e s t i c a u t h o r i t i e s , it does 
not find any significant per iod of inact ivi ty a t t r i b u t a b l e to t h e m . T h e 
C o u r t also r e i t e r a t e s t h a t the l eng th of the p roceed ings before the ECJ, 
n a m e l y over e i g h t e e n m o n t h s in t he p re sen t case , canno t be t a k e n in to 
cons ide ra t ion (see Pafitis and Others v. Greece, j u d g m e n t of 26 F e b r u a r y 
1998, Reports 1998-1, p. 459, § 95). 

62. Last ly , the f inancial s t akes in t he p roceed ings , a l t h o u g h s u b s t a n 
t ial , a re not decisive in the i n s t a n t case because the app l ican t received the 
R M I from 17 D e c e m b e r 1991 (see p a r a g r a p h 17 above) . 

63. H a v i n g r e g a r d to the foregoing, t he C o u r t cons iders t h a t t h e 
l eng th of t he p roceed ings did not exceed the " r ea sonab le t i m e " r e q u i r e d 
by Art ic le 6 § 1. 

64. Accordingly, t he re has b e e n no violat ion of Art ic le 6 § 1 of t he 
Conven t i on . 

III. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

65. Ar t ic le 41 of the C o n v e n t i o n provides : 

"If t h e C o u r t finds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows only-

p a r t i a l r e p a r a t i o n t o be m a d e , t h e C o u r t sha l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n t o 

t h e i n j u r e d p a r t y . " 
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A. D a m a g e 

66. T h e app l ican t c l a imed 184,000 F r e n c h francs (FRF) , t ha t is 
28,050 euros ( E U R ) , for the pecun ia ry loss s u s t a i n e d as a resu l t of the 
difference in a m o u n t b e t w e e n the R M I a n d the A A H be tween 1990 and 
1998. H e also c l a imed F R F 500,000 ( E U R 76,224) for the non-pecun ia ry 
d a m a g e sus t a ined as a resu l t of the refusal to g r a n t h im French 
na t iona l i ty , F R F 200,000 ( E U R 30,489) for the F r e n c h S t a t e ' s 
r e s i s t ance a n d F R F 100,000 ( E U R 15,244) for the l eng th of t he 
p roceed ings . 

67. M r B e r n a r d Po i r rez , the th i rd pa r ty , c l a imed F R F 400,000 
( E U R 60,979) for non -pecun ia ry d a m a g e d is t inc t from t h a t su s t a ined by 
his son, and F R F 100,000 ( E U R 15,244) for t he l eng th of t h e p roceed ings . 

68. T h e G o v e r n m e n t s u b m i t t e d , inter alia, t h a t t he appl ican t could not 
c la im c o m p e n s a t i o n for t he refusal to g r a n t h im F r e n c h na t iona l i ty , t h a t 
he had ceased to be a vict im since t he 1998 Act was passed a n d t h a t , in any 
event , a f inding of a violat ion of Art ic le 14 of t he Conven t i on and of 
Art ic le 1 of Protocol No. 1 would not give r ise to a r igh t to any c o m p e n s a 
t ion. 

R e g a r d i n g the compla in t based on t h e l e n g t h of t he p roceed ings , 
they s u b m i t t e d t h a t , in respec t of t he a m o u n t s c l a imed u n d e r t h a t head 
and u n d e r t he h e a d of costs a n d expenses , t h e s u m of F R F 40,000 
( E U R 6,079.96) would be a p p r o p r i a t e j u s t sa t is fact ion. 

Last ly, the G o v e r n m e n t m a i n t a i n e d t h a t M r B e r n a r d Po i r rez could not 
c la im any c o m p e n s a t i o n u n d e r Art ic le 41 because he was not an app l ican t . 

69. T h e C o u r t r e i t e r a t e s first of all t h a t , u n d e r Art ic le 36 § 2 of t he 
Conven t i on and Rule 61 § 3 of the Rules of C o u r t , the P re s iden t of t he 
C o u r t may, a m o n g o t h e r th ings , invite any pe r son conce rned who is not 
the appl ican t to submi t w r i t t e n c o m m e n t s or t ake p a r t in hea r ings . 
M r B e r n a r d Poi r rez was given leave to i n t e rvene , which confer red only 
t h i rd -pa r ty a n d not app l ican t s t a t u s on h i m , as is evident from the 
word ing of t he above-ci ted provisions. 

70. W i t h r e g a r d to t he app l i can t , t h e C o u r t r e i t e r a t e s t h a t t he 
compla in t based on the refusal to g r a n t h im F r e n c h na t iona l i ty was 
re jec ted by the C o u r t ' s decision of 13 M a r c h 2001 dec l a r ing his 
appl ica t ion pa r t l y admiss ib le . Accordingly, no j u s t sa t i s fac t ion can be 
a w a r d e d u n d e r t h a t head . 

As to t h e res t , wi thou t wish ing to specu la te as to the a m o u n t of A A H 
to which the app l i can t was en t i t l ed a n d the d a t e on which he could have 
c la imed it, t he C o u r t m u s t none the l e s s t ake in to account t he fact t h a t 
he u n d o u b t e d l y suffered pecun ia ry a n d non-pecun ia ry d a m a g e . M a k i n g 
an a s s e s s m e n t on an equ i t ab l e basis, as is r e q u i r e d by Art ic le 41 of 
the C o n v e n t i o n , it a w a r d s him E U R 20,000 to cover all the heads of 
d a m a g e . 
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B . C o s t s a n d e x p e n s e s 

71. T h e app l ican t c l a imed F R F 40,000 net of tax ( E U R 6,079.96) for 
costs and expenses , having r ega rd to the " e x t e n t of t he r e sea r ch a n d the 
d i lu t ion of t he p roceed ings over t i m e " . 

72. T h e G o v e r n m e n t did not d i rec t ly express a view, the i r submiss ions 
cover ing the app l i can t ' s c la ims r e g a r d i n g his compla in t u n d e r Art ic le 6 
and for costs (see p a r a g r a p h 68 above) . 

73. If the C o u r t finds t h a t t h e r e has been a violat ion of t he Con
vent ion , it m a y award an app l ican t not only t h e costs a n d expenses 
i ncu r r ed before the S t r a s b o u r g ins t i tu t ions , bu t also those incu r red 
before the na t iona l cour t s for the p reven t ion or r ed res s of t he viola t ion 
(see, a m o n g o t h e r a u t h o r i t i e s , Hertel v. Switzerland, j u d g m e n t of 25 Augus t 
1998, Reports 1998-VI, p. 2334, § 63) . An award in respect of costs and 
expenses before t he C o u r t can be m a d e only in so far as they have been 
ac tua l ly and necessar i ly incu r red a n d a r e r ea sonab l e as to q u a n t u m (see, 
for e x a m p l e , Kress v. France [GCJ, no. 39594/98, § 102, E C H R 2001-VI) . 

74. In the i n s t a n t case , t he C o u r t finds t he a m o u n t s c la imed by the 
appl ican t for costs manifes t ly excessive. F u r t h e r m o r e , as no b r e a k d o w n 
has been provided, t h e r e is no way of a s c e r t a i n i n g the ex t en t to which 
they were i ncu r r ed for t he p reven t ion or r ed res s of ju s t the violat ions 
found by the C o u r t . T h a t be ing so, in t he l ight of t he w r i t t e n a n d oral 
s teps evident ly t a k e n by his lawyer, the C o u r t awards t he appl ican t 
E U R 3,000 u n d e r this head . 

C. D e f a u l t i n t e r e s t 

75. T h e C o u r t cons iders it a p p r o p r i a t e t h a t the defaul t i n t e re s t should 
be based on the m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l Bank , to 
which should be a d d e d t h r e e p e r c e n t a g e po in t s . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Dismisses u n a n i m o u s l y the G o v e r n m e n t ' s p r e l i m i n a r y object ions; 

2. Holds by six votes to one t h a t t h e r e has b e e n a violat ion of Art ic le 14 of 
t he C o n v e n t i o n t a k e n in conjunct ion wi th Art ic le 1 of Protocol No. 1; 

3. Holds u n a n i m o u s l y t h a t t h e r e has b e e n no violat ion of Art ic le 6 § 1 of 
t he Conven t ion ; 

4. Holds u n a n i m o u s l y 
(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l ican t , wi th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t becomes final accord ing 
to Art ic le 44 § 2 of the C o n v e n t i o n , E U R 20,000 ( twenty t h o u s a n d 
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euros) in respec t of all heads of d a m a g e , plus E U R 3,000 ( th ree 
t h o u s a n d euros) in respec t of costs a n d expenses , plus any t ax tha t 
m a y be c h a r g e a b l e ; 
(b) t h a t from the expiry of the above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t s imple i n t e r e s t shall be payable on the above a m o u n t s at a 
r a t e equa l to the m a r g i n a l lending r a t e of the E u r o p e a n C e n t r a l Bank 
d u r i n g t he defaul t pe r iod plus t h r e e p e r c e n t a g e points ; 

5. Dismisses u n a n i m o u s l y the r e m a i n d e r of t he app l i can t ' s claim for j u s t 
sa t isfact ion. 

Done in F rench , a n d notified in wr i t ing on 30 S e p t e m b e r 2003, 
p u r s u a n t to Rule 77 §§ 2 and 3 of the Rules of C o u r t . 

Lawrence EARLY A n d r ä s BAKA 

D e p u t y R e g i s t r a r P res iden t 

In acco rdance wi th Art ic le 45 § 2 of t he Conven t i on a n d Rule 74 § 2 of 
the Rules of C o u r t , t he d i s sen t ing opinion of Mrs M u l a r o n i is a n n e x e d to 
this j u d g m e n t . 

A .B .B . 

T.L.E. 
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(Translation) 

I canno t sha re t he opinion of t he major i ty t h a t t h e r e has been a 
violat ion of Art ic le 14 of t he Conven t ion t a k e n in conjunct ion wi th 
Art ic le 1 of Protocol No. 1. 

Art ic le 1 of Protocol No. 1 p ro tec t s the r ight of p roper ty . It s eems to 
m e tha t , unt i l now, the C o u r t has t e n d e d to i n t e r p r e t t h a t Art ic le 
restr ic t ively, cons ide r ing t h a t S t a t e s enjoy a very wide m a r g i n of 
app rec i a t i on in t he a r e a . 

T h e C o u r t h a s clarif ied t he no t ion of "possess ion" in its case-law: 
Art ic le 1 of Protocol No. 1 appl ies only to ex is t ing possessions (see Marckx 
v. Belgium, j u d g m e n t of 13 J u n e 1979, Ser ies A no. 3 1 , p . 23, § 50); w h e r e a 
deb t is conce rned , it m u s t be sufficiently es tab l i shed to be enforceable (see 
Stran Greek Refineries and Stratis Andreadis v. Greece, j u d g m e n t of 9 D e c e m b e r 
1994, Ser ies A no. 3 0 1 - B , p . 84, § 5 9 ) . 

T h e major i ty have found a violat ion of Art ic le 1 of Protocol No. 1 t a k e n 
in conjunct ion wi th Art ic le 14 of the Conven t ion , bas ing the i r f inding on 
Gaygusuz v. Austria ( j udgmen t of 16 S e p t e m b e r 1996, Reports of Judgments 
and Decisions 1996-IV, pp. 1130 et seq . ) . T o my m i n d , however , t h e r e is 
an essent ia l di f ference be tween t he two cases , n a m e l y the p a y m e n t of 
con t r i bu t i ons . 

In Gaygusuz (pp . 1141-42, § 39) t he C o u r t followed the C o m m i s s i o n ' s 
r ea son ing a n d conc luded t h a t Art ic le 14, t a k e n in conjunct ion wi th 
Art ic le 1 of Protocol No. 1, was appl icable (and had been v io la ted) , a f ter 
f inding t h a t " [ent i t lement to the social benefi t is the re fore l inked to the 
p a y m e n t of con t r i bu t ions to t he u n e m p l o y m e n t i n su rance fund, which is a 
p recond i t ion for the p a y m e n t of u n e m p l o y m e n t benefi t ... It follows t h a t 
t h e r e is no e n t i t l e m e n t to e m e r g e n c y ass i s tance w h e r e such con t r i bu t ions 
have not b e e n m a d e " . 

W i t h r e g a r d to t he r ight to a pens ion , t he C o u r t has specified tha t 
t ha t r ight is no t , as such, g u a r a n t e e d by the C o n v e n t i o n , even if it has 
acknowledged t h a t it can be ass imi la ted to a p r o p e r t y r ight w h e r e , for 
e x a m p l e , an employe r has given a m o r e g e n e r a l u n d e r t a k i n g to pay a 
pens ion on condi t ions t h a t can be cons ide red to be p a r t of t he 
e m p l o y m e n t c o n t r a c t (see Azinas v. Cyprus, no. 56679/00, §§ 32-34, 2 0 J u n e 
2002) . 

Admi t t ed ly , inMennitto v. Italy ( [ G C ] , no. 33804/96, E C H R 2000-X) , the 
C o u r t conc luded t h a t Art ic le 6 § 1 was appl icable r e g a r d i n g t he g r a n t of 
a l lowances to families c a r i n g for d i sab led m e m b e r s of the i r household 
d i rec t ly in the i r own h o m e s . In t h a t case , however , the c o m m i t t e e in 
c h a r g e of e n s u r i n g t h a t the c la ims m e t t he s t a t u t o r y r e q u i r e m e n t s had 
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cons ide red t h a t the app l i can t ' s son satisfied t he condi t ions en t i t l i ng the 
families conce rned to p a y m e n t of t he a l lowance. T h e C o u r t concluded 
t h a t Ar t ic le 6 § 1 was appl icable af ter finding t h a t the Admin i s t r a t i ve 
C o u r t a n d the Consiglio di Stato had aff i rmed t h a t t he admin i s t r a t i ve 
au tho r i t i e s had no d iscre t ion a n d t h a t the Consiglio di Stato had held that 
the Region was u n d e r a du ty to provide the necessary funds to g u a r a n t e e 
p a y m e n t of t he a l lowance to benefic iar ies in t he a m o u n t laid down by law. 
T h e C o u r t also no ted t h a t the app l ican t h a d a l r eady received two monthly-
i n s t a l m e n t s , so tha t he could have b e e n led to believe t h a t he did indeed 
have such a r igh t . 

In t he l ight of the foregoing, I have grave d o u b t s as to t h e possibility 
of conc lud ing t h a t Art ic le 1 of Protocol No. 1 is appl icable (and , con
sequen t ly , t h a t t h e r e has b e e n a violat ion of Art ic le 14 of the Conven t ion 
t a k e n in conjunct ion wi th Art ic le 1 of Protocol No. 1). I do not see how, 
in t he p r e s e n t case , t he a l lowance for d i sab led adu l t s , in so far as it 
cons t i tu t e s a non-con t r ibu to ry social benefi t , can be r e g a r d e d as a 
"possess ion" wi th in t he m e a n i n g of Art ic le 1 of Protocol No. 1. 

H a v i n g said t h a t , I a m none the l e s s a long way from conc lud ing t h a t 
t he re has not been a violat ion of the Conven t i on . 

In my opinion, this case goes to the h e a r t of Art ic le 8 of t he Conven t ion . 
T h e C o u r t ' s i n t e r p r e t a t i o n of t h a t provision has evolved conce rn ing r ights 
affecting t he p r iva te a n d family sphe re of h u m a n beings , which is t he mos t 
i n t i m a t e of s p h e r e s , and one in respec t of which the C o u r t m u s t e n s u r e 
tha t the i r d igni ty and the i r p r iva te a n d family life a r e p r o t e c t e d by t h e 
S ta te s s igna to ry to the Conven t ion . T h e C o u r t has held t h a t these S ta te s 
mus t in t he first place respec t the p r iva te a n d family life of anyone wi thin 
the i r j u r i sd ic t ion , bu t also r emove the obs tac les a n d res t r i c t ions which 
h inde r t he free d e v e l o p m e n t of the persona l i ty , and a s s u m e b r o a d e r a n d 
b roade r positive obl iga t ions . 

T h e C o u r t has held, inter alia, t h a t "p r iva te life" is a b road t e r m not 
suscept ib le to exhaus t ive def ini t ion a n d t h a t Art ic le 8 p ro t ec t s a r ight to 
ident i ty a n d pe r sona l d e v e l o p m e n t , and the r ight to es tab l i sh and develop 
re la t ionsh ips with o t h e r h u m a n be ings a n d the ou t s ide world (see Bensaid 
v. the United Kingdom, no. 44599/98 , § 47, E C H R 2001-1). 

I no t e a lso tha t t he app l ican t was a d o p t e d by a F r e n c h c i t izen. A u t h o r i t y 
to execu te t h e j u d g m e n t de l ivered on 28 J u l y 1987 by the Bouake Cour t of 
First I n s t a n c e was given by a F r e n c h cour t on 11 D e c e m b e r 1987. F rance 
t hus acknowledged the ex i s tence of family life b e t w e e n the app l i can t a n d 
his f a the r , of F r e n c h na t iona l i ty , and family life is p r o t e c t e d by Art ic le 8 of 
the C o n v e n t i o n . 

As t he C o u r t held in Marckx (cited above, pp . 14-15, § 31) , "by 
p roc l a iming in p a r a g r a p h 1 the r ight to respec t for family life, Art icle 8 
signifies firstly tha t t he S t a t e c a n n o t in te r fe re wi th t he exercise of t h a t 
r ight o the rwise t h a n in acco rdance wi th t he s tr ict condi t ions set out in 
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p a r a g r a p h 2. As t he C o u r t s t a t e d in t he 'Belg ian Linguis t ic ' case , the 
object of the Art ic le is ' essent ia l ly ' t ha t of p r o t e c t i n g t he individual 
aga ins t a r b i t r a r y in t e r f e rence by the public a u t h o r i t i e s ( j udgmen t of 
23 J u l y 1968, Series A no. 6, p . 33, § 7). Neve r the l e s s it does not mere ly 
compe l the S t a t e to abs t a in from such in t e r f e rence : in add i t ion to this 
p r imar i ly nega t ive u n d e r t a k i n g , t h e r e m a y be posit ive obl iga t ions 
i n h e r e n t in an effective ' r e spec t ' for family life". 

I cons ider t h a t , in t he p r e s e n t case , Art ic le 8 is appl icable e i t he r from 
the point of view of p r iva te life or from the point of view of family life. 

As r e g a r d s Art ic le 14, the C o u r t ' s case- law has es tab l i shed very 
i m p o r t a n t pr inciples r e g a r d i n g the i n t e r p r e t a t i o n of this provision. 

First ly, i n a s m u c h as Art ic le 14 has no i n d e p e n d e n t ex i s tence , its 
app l ica t ion does not necessar i ly p r e suppose t he violat ion of one of t he 
subs t an t ive r igh ts g u a r a n t e e d by the C o n v e n t i o n , j u s t as it does not 
p r e s u p p o s e a d i rec t i n t e r f e rence by the na t iona l a u t h o r i t i e s wi th t he 
r igh ts g u a r a n t e e d by such a provision. It is necessary but it is also 
sufficient for t he facts of the case to fall "wi th in the a m b i t " of one or 
m o r e of t he provisions in ques t ion (see, a m o n g m a n y o t h e r a u t h o r i t i e s , 
Karlheinz Schmidt v. Germany, j u d g m e n t of 18 J u l y 1994, Series A no. 291-B, 
p. 32, § 22, and Pelrovic v. Austria, j u d g m e n t of 27 M a r c h 1998, Reports 
1998-11, p . 585, § 22). Secondly, Art ic le 14 covers not only the en joyment 
of the r igh t s t h a t S t a t e s a r e obliged to s a fegua rd u n d e r t he C o n v e n t i o n 
bu t also those r igh t s and f reedoms t h a t fall wi th in t he a m b i t of a 
subs t an t ive provision of the Conven t i on and t h a t a S t a t e has chosen to 
g u a r a n t e e , even if in so do ing it goes beyond the r e q u i r e m e n t s of t he 
Conven t ion . This pr inciple was expressed for t he first t i m e by the C o u r t 
in t he Case "relating to certain aspects of the laws on the use of languages in 
education in Belgium" (cited above, pp . 33-34). T h e C o u r t ' s r e a s o n i n g was 
s imi lar in Abdulaziz, Cabales and Balkandali v. the United Kingdom ( j u d g m e n t 
of 28 M a y 1985, Series A no. 94, p . 35, § 71). 

Applying the above pr inc ip les to t he i n s t an t case , I cons ider t h a t , 
a l t h o u g h Art ic le 8 of the Conven t i on does not g u a r a n t e e , as such , t he 
r ight to an a l lowance for d isabled adu l t s , the app l ica t ion falls "wi thin the 
a m b i t " of t h a t provision. 

I conclude from this t h a t Art ic le 14 t a k e n in conjunct ion wi th Art ic le 8 
is appl icable h e r e . In my view, once the F r e n c h legal sys tem had g r a n t e d 
d isabled adu l t s the r ight to an a l lowance , it could not , w i thou t r e n d e r i n g 
Art ic le 14 ineffective, do so on a d i sc r imina to ry bas is . 

As po in ted out by t h e major i ty (see p a r a g r a p h s 47 a n d 48 of t he p r e s e n t 
j u d g m e n t ) , the app l i can t was lawfully r e s iden t in F r a n c e , w h e r e he was 
en t i t l ed to the m i n i m u m welfare benef i t , which is not subject to a 
na t iona l i ty condi t ion . T h e domes t i c a u t h o r i t i e s ' refusal to g r a n t h im the 
a l lowance for d isabled adu l t s was based exclusively on the fact t h a t he did 
not have t he r equ i s i t e na t iona l i ty , which was a p recond i t ion for o b t a i n i n g 
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the a l lowance u n d e r Art icle L. 821-1 of the Social Secur i ty Code as 
appl icable at the m a t e r i a l t i m e . Moreover , it has not b e e n es tab l i shed , 
or even al leged, t h a t t he appl ican t did not satisfy the o t h e r statutory-
condi t ions en t i t l i ng h im to t he social benefi t in ques t ion . Like t h e 
major i ty (see p a r a g r a p h 49 of t he j u d g m e n t ) , I find tha t t he difference in 
t r e a t m e n t r e g a r d i n g e n t i t l e m e n t to social benef i t s b e t w e e n F rench 
na t iona l s or na t iona l s of a c o u n t r y hav ing s igned a reciproci ty a g r e e m e n t 
and o t h e r foreign na t iona l s was not based on any "objective a n d reason
able jus t i f ica t ion" , especially as t he app l ican t had b e e n a d o p t e d by a 
F r e n c h ci t izen. Even t hough , a t the m a t e r i a l t i m e , F r a n c e was not bound 
by rec iproci ty a g r e e m e n t s wi th the Ivory C o a s t , it u n d e r t o o k , w h e n 
rat i fying the Conven t ion , to secure " to everyone wi th in [its] j u r i sd i c t i on" 
the r igh ts and f reedoms def ined in Sect ion I of t he Conven t i on . 

T o my mind , the difference in t r e a t m e n t was d i s c r imina to ry in so far as 
t h e r e was no r easonab le r e l a t i onsh ip of p ropor t iona l i ty b e t w e e n the 
m e a n s used and the a im sought to be achieved. 

Accordingly, I find t h a t t h e r e has been a violat ion of Art ic le 14 of the 
Conven t i on t a k e n in conjunct ion wi th Art ic le 8. 

I voted in favour of a w a r d i n g the app l ican t a s u m in j u s t sat isfact ion 
and for costs and expenses , since the C o u r t could (and, in m y h u m b l e 
opinion, should) , as it has previously done in a n u m b e r of cases , have 
e x a m i n e d the app l i can t ' s compla in t ex officio u n d e r Art ic le 14 t a k e n in 
conjunct ion wi th Art ic le 8, even t h o u g h the app l ican t did not express ly 
rely on the l a t t e r Ar t ic le . 
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SUMMARY1 

Refusal to allow prisoners legal representation in disciplinary proceedings 

Article 6 § 3 (c) 

Applicability - Defence through legal assistance - Refusal to allow prisoners legal 
representation in disciplinary proceedings - Charged with a criminal offence - Classification 
of offence in domestic law - Nature of charges - Nature and severity if penalty - Imposition of 
disciplinary punishment of additional days' imprisonment - Appreciably detrimental nature of 
penalty 

* 

While serving lengthy prison sentences, the applicants were charged with offences 
under the Prison Rules. The first applicant was charged with threatening to kill a 
probation officer; the second applicant was charged with assaulting a prison 
officer. The applicants' requests to be allowed legal representation for their 
respective adjudication hearings were refused by the prison governor. They were 
both found guilty and were awarded 40 additional days' custody and 7 additional 
days' custody respectively. They were subsequently refused leave to apply for 
judicial review. 

Held 
Article 6 § 3 (c): (a) Applicability of Article 6: It was appropriate to apply the 
criteria set out in Engel and Others v. the Netherlands, while making due allowance 
lor the prison context. The Government's argument that removing the power of 
prison governors to award additional days would undermine prison discipline 
was not compelling: it had not been explained why the range of other available 
sanctions - which had since been extended - would not have had a comparable 
impact in maintaining the efficiency of the prison disciplinary system. It had not 
been convincingly shown that the disciplinary needs in Scotland, where awards of 
additional days had been suspended, were significantly different from those in 
England and Wales, and the practical obstacles (administrative and financial 
burdens and delays in adjudication) created by the new system introduced as a 
result of the Chamber 's judgment in this case were not on their own such as to 
render Article 6 inapplicable. 
The offences at issue were classified as disciplinary in domestic law. However, the 
nature of the offences was of greater importance in determining whether Article 6 
was applicable. In that respect, the offences were directed towards a group with a 
special status - prisoners - and not at all citizens. However, this did not render the 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s n o t b ind t h e C o u r t . 
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nature of the offences, prima facie, disciplinary; it was only one of the relevant 
indicators. The disciplinary charges also corresponded to offences under the 
criminal law and, while the charge against the second applicant involved a 
relatively minor incident which might not have led to prosecution outside the 
prison context, the minor nature of the offence could not in itself remove it from 
the ambit of Article 6. The theoretical possibility of concurrent criminal and 
disciplinary liability was at the very least a relevant point which tended to the 
classification of the nature of both offences as "mixed" offences. Furthermore, 
the awards of additional days were imposed after a finding of culpability, to 
punish the applicants for offences and to prevent further offending by them and 
others, and the distinction made by the Government between punitive and 
deterrent aims was unconvincing, since these are not mutually exclusive and, 
indeed, arc characteristic features of criminal penalties. These factors gave the 
offences a certain colouring which did not entirely coincide with that of a purely 
disciplinary matter and it was therefore necessary to turn to the third criterion, 
namely the nature and severity of the potential penalty. 
In domestic law, a right to release arose only on expiry of any additional days 
awarded, so that the legal basis for detention continued to be the original 
conviction and sentence. Nevertheless, the reality was that prisoners were de
tained beyond the date on which they would otherwise have been released, as a 
consequence of proceedings legally unconnected to the original conviction and 
sentence. Awards of additional days' detention thus constituted fresh depriva
tions of liberty imposed for punitive reasons and the question of procedural 
protection was properly considered under Article 6 rather than under Article 5. In 
view of the deprivations of liberty which were liable to be, and actually were, 
imposed in the present case, there was a presumption that the charges at issue 
were criminal and that presumption could be rebutted only exceptionally and if 
the deprivation of liberty was not "appreciably detrimental". The maximum 
possible was 42 days' additional detention and in the present case the awards of 
40 and 7 days respectively could not be regarded as sufficiently unimportant or 
inconsequential to displace the presumed criminal nature of the charges. The 
charges were therefore "criminal" and Article 6 applied (eleven votes to six), 
(b) The Grand Chamber agreed with the Chamber 's conclusion that the refusal 
of the governor to allow the applicants to be legally represented constituted a 
violation of Article 6 § 3 (c). It was unnecessary to consider the alternative 
complaint that the interests of justice required the granting of free legal aid for 
the proceedings. 

Conclusion: violation (eleven votes to six). 
Article 41: The Court considered that the finding of a violation constituted in itself 
sufficient just satisfaction in respect of non-pecuniary damage. It made an award 
in respect of costs and expenses. 
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In t h e c a s e o f E z e h a n d C o n n o r s v. the U n i t e d K i n g d o m , 
T h e E u r o p e a n C o u r t of H u m a n R igh t s , s i t t ing as a G r a n d C h a m b e r 

composed of the following j u d g e s : 
M r L. WlLDHABER, President, 
M r C.L. ROZAKIS, 

M r J . -P . COSTA, 

M r G . RESS, 

Sir Nicolas BRATZA, 
M r s E. PALM, 

Mr L. CAFLISCH, 

M r M. FISCHBACH, 

M r J . CASADEVALL, 

M r B . ZUPANCIC, 

M r J . HEDIGAN, 

M r M. PELLONPÄÄ, 

M r s M . TSATSA-NIKOLOVSKA, 

M r A .B . BAKA, 

M r R. MARUSTE, 

M r S. PAVLOVSCHI, 

M r L. GARLICKI, 

and also of M r P .J . MAHONEY, Registrar, 
Having de l i be r a t ed in pr iva te on 5 M a r c h and 10 S e p t e m b e r 2003, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h e last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r i g i n a t e d in two app l ica t ions (nos. 39665/98 and 40086/98) 
aga ins t the U n i t e d K i n g d o m of G r e a t Br i t a in and N o r t h e r n I r e l and lodged 
wi th t h e E u r o p e a n C o m m i s s i o n of H u m a n Righ t s (" the C o m m i s s i o n " ) 
u n d e r fo rmer Art ic le 25 of the C o n v e n t i o n for the P ro t ec t i on of H u m a n 
Righ t s and F u n d a m e n t a l F r e e d o m s ("the Conven t ion" ) by two U n i t e d 
K i n g d o m na t iona l s , M r O k e c h u k w i w Ezeh a n d M r Lawrence C o n n o r s 
(" the first and second app l i can t s " ) , on 23 and 2 9 J a n u a r y 1998 respect ively. 

2. T h e app l i can t s , who had been g r a n t e d legal aid, we re r e p r e s e n t e d 
before the C o u r t by M r J . Dickinson , a lawyer p rac t i s ing in London . T h e 
U n i t e d K i n g d o m G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d 
by t h e i r A g e n t s , M s S. Lang r i sh , Ms R. M a n d a i a n d , subsequen t ly , by 
M r C . W h o m e r s l e y , all of the Fore ign and C o m m o n w e a l t h Office. 

3. T h e app l i can t s compla ined u n d e r Ar t ic le 6 of t he Conven t i on t h a t 
they h a d been den ied legal r e p r e s e n t a t i o n and , in the a l t e rn a t i v e , legal aid 
for t he i r ad jud ica t ion hea r ings before t he pr ison governor in 1996 and 
1997 respect ively. 
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4. T h e appl ica t ions were t r a n s m i t t e d to t he C o u r t on 1 N o v e m b e r 
1998, w h e n Protocol No. 11 to the C o n v e n t i o n c a m e in to force (Art icle 5 
§ 2 of Protocol No. 11). 

5. T h e appl ica t ions were a l loca ted to t he T h i r d Sect ion of t he 
C o u r t (Rule 52 § 1 of t he Rules of C o u r t ) . W i t h i n t h a t Sect ion, t he 
C h a m b e r t h a t would cons ider the case (Article 27 § 1 of t he Conven t ion ) 
was cons t i t u t ed as provided in Rule 26 § 1 a n d was composed of: 
M r J . -P . Cos t a , P r e s i d e n t , M r W. F u h r m a n n , M r L. Louca ides , 
Sir Nicolas Bra tza , Mrs H.S . Greve , M r K. Tra ja , M r M. U g r e k h e l i d z e , 
j u d g e s , a n d Mrs S. Dol le , Sect ion R e g i s t r a r . 

6. O n 5 D e c e m b e r 2000 the C h a m b e r dec ided to jo in the appl ica t ions 
(Rule 43 § 1). 

7. O n 30 J a n u a r y 2001 , following a h e a r i n g on admiss ib i l i ty a n d the 
m e r i t s ( former Rule 54 § 4) , the C h a m b e r dec la red t he appl ica t ions 
admiss ib le . 

8. O n 15 Ju ly 2002 the C h a m b e r de l ivered its j u d g m e n t . It found 
u n a n i m o u s l y tha t t h e r e had been a violat ion of Art ic le 6 § 3 (c) of 
t he C o n v e n t i o n in respec t of b o t h app l i can t s . T h e finding of a 
violat ion was cons idered to cons t i t u t e in i tself sufficient j u s t sat isfac
tion for any non-pecun ia ry d a m a g e sus t a ined by the app l i can t s . T h e 
app l i can t s w e r e a w a r d e d 17,124 p o u n d s s t e r l ing (GBP) in r e spec t of 
the legal costs a n d expenses of the p roceed ings before t he Conven t ion 
ins t i tu t ions a n d the r e m a i n d e r of t he i r c la ims for j u s t sa t is fact ion was 
d i smissed . 

9. O n 8 O c t o b e r 2002 the G o v e r n m e n t r e q u e s t e d , in accordance wi th 
Art ic le 43 of the Conven t i on and Rule 73, t h a t the case be re fe r red to 
t he G r a n d C h a m b e r , t he G o v e r n m e n t hav ing t a k e n issue wi th t h e 
C h a m b e r ' s conclusion as to the appl icabi l i ty of Art ic le 6 of t he Con
ven t ion to t he ad jud ica t ion p roceed ings of which each app l ican t com
p la ined . 

10. A pane l of the G r a n d C h a m b e r accep ted this r eques t on 
6 N o v e m b e r 2002. 

11. T h e compos i t ion of the G r a n d C h a m b e r was d e t e r m i n e d accord ing 
to t he provisions of Art ic le 27 §§ 2 a n d 3 of the Conven t ion and Rule 24. 
M r R. T ü r m e n , M r C. Bi rsan and M r A. Kovler , or iginal ly m e m b e r s of the 
G r a n d C h a m b e r so composed , w e r e r ep laced by t h r e e s u b s t i t u t e j u d g e s , 
n a m e l y M r s E. P a l m , M r L. Cafl isch and Mrs M. Tsa t sa -Nikolovska 
(Rule 24 § 3 ) . Mrs P a l m con t i nued to dea l with the case af ter t he end of 
her t e r m of office (Rule 24 § 4) . 

12. T h e pa r t i e s filed observa t ions on the appl icabi l i ty of Art ic le 6 of 
t he C o n v e n t i o n , on t he ques t i on of a violat ion of t h a t Art ic le and on any 
j u s t sa t i s fac t ion to be a w a r d e d (Rule 71). 

13. A h e a r i n g took place in publ ic in the H u m a n Righ t s Bui ld ing, 
S t r a s b o u r g , on 5 M a r c h 2003 (Rule 71). 
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T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r C. WHOMERSLEY, 

M r P. SALES, 

M r S . BRAMLEY, 

M r G. UNDERWOOD, 

M r G. BRADLEY, 

Agent, 
Counsel, 

Advisers; 

(b) for the applicants 
M r T. O W E N Q C , 

M r P. WEATHERBY, 

M r J . DICKINSON, 

Ms A. MCDONALD, 

Counsel, 
Solicitor, 
Adviser. 

T h e C o u r t h e a r d add res ses by M r Sales and M r O w e n . 
14. T h e G o v e r n m e n t filed fu r the r observa t ions on the m e r i t s and the 

app l i can t s s u b m i t t e d d o c u m e n t s conce rn ing the i r j u s t sat isfact ion c la ims. 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

A. T h e f irs t a p p l i c a n t 

15. T h e first app l ican t , born in the U n i t e d K i n g d o m in 1967, lived in 
London unt i l he was 4 years old. H e t h e n res ided in Nige r i a un t i l he was 
22 years old, af ter which he r e t u r n e d to the U n i t e d K i n g d o m . 

16. In 1991 he was convic ted of r a p e , possess ing an imi t a t i on f i rearm 
and a t t e m p t e d m u r d e r . H e was s en t enced to t h r e e c o n c u r r e n t t e r m s of 
i m p r i s o n m e n t , t he longest t e r m be ing twelve years . 

17. O n 14 O c t o b e r 1996 the first appl icant a t t e n d e d a m e e t i n g in the 
"C W i n g in terv iew r o o m " wi th his p roba t ion officer for t he p r e p a r a t i o n of 
his paro le a s s e s s m e n t r epo r t . T h e p roba t ion officer l a t e r a l leged tha t the 
first app l i can t h a d t h r e a t e n e d to kill he r if she did not wr i te down wha t he 
said. T h e first app l i can t was c h a r g e d wi th a n offence c o n t r a r y t o 
Rule 47(17) of the Pr ison Rules 1964 (" the Pr i son Ru le s" ) . 

18. H e was " p u t on r e p o r t " a n d an ad judica t ion h e a r i n g before t he 
pr ison governor was convened for 15 O c t o b e r 1996. T h e first appl icant 
r e q u e s t e d legal r e p r e s e n t a t i o n in a form s u b m i t t e d to the governor d a t e d 
15 O c t o b e r 1996 and also d u r i n g the h e a r i n g on tha t day before the 
governor . H i s r ea sons for such a r eques t we re not cons idered sufficient 
by t h e governor , bu t t h e h e a r i n g was ad jou rned to allow h i m to ob ta in 
legal advice. T h e first app l i can t ' s r e p r e s e n t a t i v e t h e n advised h im about 
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t he n a t u r e a n d fo rmat of t he ad judica t ion p roceed ings a n d about t he 
ques t ions he should ra ise . 

19. In his d e t a i l e d reply to the compla in t lodged aga ins t h im a n d 
w r i t t e n af ter the h e a r i n g on 15 O c t o b e r 1996, t he first app l ican t s t a t e d 
t h a t he r equ i r ed legal r e p r e s e n t a t i o n to pu t his poin ts c lear ly to t he 
au tho r i t i e s . 

20. T h e h e a r i n g r e s u m e d on 21 O c t o b e r 1996. T h e record of the 
h e a r i n g indica tes t h a t the first app l i can t was asked w h e t h e r he had had 
t i m e to speak to his solicitor a n d w h e t h e r he was r eady to p roceed . T h e 
r e l evan t p a r t of t he r eco rd was t icked to ind ica te t h a t this was t he case . 
T h e h e a r i n g wen t a h e a d . T h e first app l i can t d i spu t ed t h a t he had used 
t h r e a t e n i n g words aga ins t t he p roba t ion officer. H e s u b m i t t e d t h a t t he 
p r o b a t i o n officer had m i s u n d e r s t o o d the a c t u a l words he had used , 
because of e i the r his accent or l a n g u a g e , and t h a t the i m p u g n e d r e m a r k s 
were abou t his life in Niger i a . Evidence was h e a r d from the first app l i can t 
and the p roba t ion officer, to w h o m ques t ions were put by the governor a n d 
the first app l i can t . 

21 . T h e first app l ican t was found guil ty and a w a r d e d 40 add i t iona l 
days ' cus tody ( p u r s u a n t to sect ion 42 of the C r i m i n a l J u s t i c e Act 1991 -
" the 1991 Act") t o g e t h e r wi th 14 d a y s ' ce l lu lar c o n f i n e m e n t , 14 d a y s ' 
exclusion from associa ted work and 14 days ' forfei ture of pr ivi leges. Th i s 
was t he app l i can t ' s twenty-second offence aga ins t discipline and his 
seven th offence of t h r e a t e n i n g to kill or injure a m e m b e r of the pr ison 
staff. 

22. O n 22 O c t o b e r 1996 a n d 11 F e b r u a r y 1997 the appl ican t un
successfully pe t i t i oned the Sec re ta ry of S t a t e about the conduct of his 
ad jud ica t ion p roceed ings . In a l e t t e r d a t e d 1 M a y 1997, it was conf i rmed 
t h a t the Sec re t a ry of S t a t e had reviewed the ad judica t ion p r o c e d u r e as a 
whole and found it to have been sat isfactory. 

B. T h e s e c o n d a p p l i c a n t 

23. T h e second app l i can t was bo rn in 1954. 
24. In J a n u a r y 1988 he was convicted on two coun t s of r ape and of 

robbery a n d was s e n t e n c e d to four c o n c u r r e n t t e r m s of i m p r i s o n m e n t , 
t he longest be ing e igh teen yea r s . 

25. O n 23 M a r c h 1997 the second app l ican t was j o g g i n g a r o u n d a t r a c k 
in the p r i son exercise yard w h e n he coll ided wi th a pr ison officer. T h e 
officer a l leged t h a t t he second app l ican t had r u n in to h im de l ibe ra te ly 
a n d he was c h a r g e d wi th t he offence of assau l t , con t r a ry to Rule 47(1) of 
the Pr ison Rules . 

26. T h e ad jud ica t ion h e a r i n g before the governor c o m m e n c e d on 
24 M a r c h 1997, w h e n the second app l ican t r e q u e s t e d legal r ep -
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r e s e n t a t i o n (or, in the a l t e rna t ive , r e p r e s e n t a t i o n by his p roba t ion officer) 
at t he hea r ing . Th i s was refused bu t the h e a r i n g was ad journed to allow 
him to ob ta in legal advice, which he did on 27 M a r c h 1997. T h e second 
app l i can t ' s r e p r e s e n t a t i v e t h e n advised h im abou t the n a t u r e and format 
of the ad jud ica t ion p roceed ings a n d about the ques t ions he should ra ise . 
H e was also advised to r eques t legal r e p r e s e n t a t i o n aga in for the 
ad judica t ion hea r ing , which he did on 31 M a r c h 1997. 

27. T h e ad jud ica t ion h e a r i n g was r econvened on 11 Apri l 1997. T h e 
governor re jec ted t h e appl ica t ion for legal r e p r e s e n t a t i o n . H e h e a r d 
evidence from the re levant pr ison officer a n d a n o t h e r pr i son officer, 
from the second appl ican t a n d from two p r i sone r s cal led by the second 
app l i can t . T h e second app l i can t ' s case was t h a t t he collision had been 
acc iden ta l . 

28. T h e second app l ican t was found gui l ty of a s sau l t and a w a r d e d 
7 add i t iona l days ' cus tody ( p u r s u a n t to sect ion 42 of t he 1991 Ac t ) . T h r e e 
days ' ce l lu lar conf inemen t were also a w a r d e d a n d he was fined G B P 8. It 
was his th i r ty - seven th offence aga ins t discipl ine. 

C. J u d i c i a l r e v i e w 

29. O n 16 J u n e a n d 7 J u l y 1997 respect ively, t he app l i can t s r e q u e s t e d 
leave to apply for jud ic ia l review of t h e gove rnor ' s refusal of legal 
r e p r e s e n t a t i o n . M r Ezeh also appl ied for an ex tens ion of t ime in which to 
do so. T h e app l i can t s a r g u e d t h a t the var ious s t a t u t o r y and regulatory-
c h a n g e s since Hone and McCartan v. Maze Prison Board of Visitors ([1988] 1 
Appea l Cases 379) had m a d e ad jud ica t ion of pr i son discipl inary m a t t e r s 
ind i s t ingu i shab le from m a t t e r s of s u m m a r y j u r i sd i c t i on and , the re fore , 
legal r e p r e s e n t a t i o n ough t to have been allowed as of r igh t . O n 1 Augus t 
1997 a single judge of t he H igh C o u r t refused leave to bo th app l i can t s . H e 
observed t h a t t h e r e was no r ight to legal r e p r e s e n t a t i o n in adjudica t ion 
hea r ings and t h a t the governor ' s exerc ise of his d i sc re t ion not to allow 
such r e p r e s e n t a t i o n was not i r r a t iona l or pe rve r se given the facts of the 
cases . In M r Ezeh ' s case he a d d e d t h a t t h e r e was the re fo re no good reason 
for e x t e n d i n g t i m e . 

30. O n 10 Augus t 1997 the app l i can t s ' counse l advised t h a t a r enewed 
app l ica t ion for leave h a d n o rea l is t ic p rospec t of success , given t h e views 
expressed by the single j u d g e of the H igh C o u r t . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

3 1 . C o n t r o l over, a n d responsibi l i ty for, pr i sons a n d pr i soners in 
E n g l a n d a n d W a l e s is ves ted by the Pr i son Act 1952 in the H o m e 
Sec re ta ry . H e is e m p o w e r e d by sect ion 47(1) of t h a t Act to m a k e rules 
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"for t he r egu l a t i on and m a n a g e m e n t of p r i sons ... and for t he classi
fication, t r e a t m e n t , e m p l o y m e n t , discipline a n d cont ro l of persons re 
qu i r ed to be d e t a i n e d t h e r e i n " . Such rules a re con t a ined in s t a t u t o r y 
i n s t r u m e n t s . 

32. T h e ru les in force a t the t ime of the p re sen t app l i c an t s ' d isc ipl inary 
hea r ings were the Pr ison Rules 1964 as a m e n d e d (" the Pr ison Ru le s" ) . 
T h o s e have since been rep laced by the Pr i son Rules 1999 (as a m e n d e d 
p u r s u a n t to the C h a m b e r ' s j u d g m e n t in this case - see p a r a g r a p h s 54-55 
below). 

A. T h e c h a r g e s 

3 3 . Ru le 47(17) of t he Pr i son Rules provided t h a t a p r i sone r was gui l ty 
of an offence aga ins t discipl ine if he used t h r e a t e n i n g , abusive or insu l t ing 
words or behaviour . 

T h e Pr ison Discipl ine M a n u a l (sect ion 6.63) provided as follows: 

" I t is i m p o r t a n t t h a t it is s h o w n how t h e a c t i o n w a s t h r e a t e n i n g , a b u s i v e or i n s u l t i n g , 
but it m a y not a lways be n e c e s s a r y t o e s t a b l i s h at w h o m t h e a c t i o n w a s a i m e d a n d it is 
nol n e c e s s a r y t o n a m e a n i nd iv idua l in e v e r y c h a r g e . " 

Sect ion 6.64 fu r the r provided tha t the i m p u g n e d m a t t e r could be a 
specific act or word or a g e n e r a l p a t t e r n of behav iour ; t h a t " t h r e a t e n i n g , 
abusive or in su l t ing" words should be given the i r o rd ina ry m e a n i n g a n d 
t h a t it was only necessary to find tha t a r ea sonab le person a t the scene 
would cons ider t he words or behav iour t h r e a t e n i n g , abusive or insu l t ing ; 
and t h a t the accused i n t e n d e d to be , o r was reckless as to w h e t h e r he was , 
t h r e a t e n i n g , abusive or insu l t ing . 

34. Sect ion 4 of the Public O r d e r Act 1986 ("the 1986 Act") is en t i t l ed 
" F e a r or provocat ion of v io lence" and provides : 

" ( 1 ) A p e r s o n is g u i l t y of a n of fence if h e -

(a ) u s e s t o w a r d s a n o t h e r p e r s o n t h r e a t e n i n g , a b u s i v e o r i n s u l t i n g w o r d s o r 
b e h a v i o u r , o r 

(b ) d i s t r i b u t e s o r d i s p l a y s t o a n o t h e r p e r s o n a n y w r i t i n g , s i gn o r o t h e r v is ib le 

r e p r e s e n t a t i o n w h i c h is t h r e a t e n i n g , a b u s i v e or i n s u l t i n g , 

w i t h i n t e n t to c a u s e t h a t p e r s o n to be l i eve t h a i i m m e d i a t e u n l a w f u l v io l ence will be u s e d 

a g a i n s t h i m or a n o t h e r by a n y p e r s o n , o r t o p r o v o k e t h e i m m e d i a t e use of u n l a w f u l 

v i o l e n c e by t h a t p e r s o n o r a n o t h e r , o r w h e r e b y i b a t p e r s o n is l ikely t o b e l i e v e t h a t s u c h 

v i o l e n c e will be u s e d o r it is l ikely t h a t s u c h v i o l e n c e will be p r o v o k e d . 

(2) A n of fence u n d e r t h i s s e c t i o n m a y be c o m m i t t e d in a p u b l i c o r a p r i v a t e p l a c e , 

e x c e p t t h a t n o offence is c o m m i t t e d w h e r e t h e w o r d s o r b e h a v i o u r a r e u s e d , o r t h e 

w r i t i n g , s i gn o r o t h e r v is ib le r e p r e s e n t a t i o n is d i s t r i b u t e d o r d i s p l a y e d , by a p e r s o n 

in s ide a d w e l l i n g a n d t h e o t h e r p e r s o n is a l s o i n s i d e t h a t o r a n o t h e r d w e l l i n g . 
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(4) A p e r s o n g u i l t y o f a n of fence u n d e r t h i s s e c t i o n is l iab le ... t o i m p r i s o n m e n t for a 

t e r m no t e x c e e d i n g 6 m o n t h s or a f ine ... o r b o t h . " 

Sect ion 5 of t he 1986 Act is en t i t l ed " H a r a s s m e n t , a l a r m or d i s t r e s s " 
and sect ion 5(1) provides: 

"A p e r s o n is g u i l t y of a n offence if he -

(a ) u s e s t h r e a t e n i n g , a b u s i v e o r i n s u l t i n g w o r d s o r b e h a v i o u r , or d i s o r d e r l y 

b e h a v i o u r , o r 

(b) d i s p l a y s a n y w r i t i n g , s i gn o r o t h e r v i s ib le r e p r e s e n t a t i o n w h i c h is t h r e a t e n i n g , 

a b u s i v e o r i n s u l t i n g , 

w i t h i n t h e h e a r i n g o r s igh t of a p e r s o n l ikely to be c a u s e d h a r a s s m e n t , a l a r m o r d i s t r e s s 

t h e r e b y . " 

Sect ion 5(3) provides t h a t it is a defence for the accused to prove tha t 
t h e r e was no pe r son wi th in h e a r i n g or sight likely to be caused such 
h a r a s s m e n t , a l a r m or d i s t ress , or t ha t he was ins ide a dwel l ing a n d had 
no reason to believe t h a t the words or behav iour used , or t he wr i t ing , 
sign or o t h e r visible r e p r e s e n t a t i o n displayed, would be h e a r d or seen by 
a pe r son ou t s ide t h a t or any o t h e r dwel l ing, or to prove t h a t his conduct 
was r e a s o n a b l e . 

"Dwel l ing" is defined for the purposes of sect ions 4 a n d 5 of the 1986 
Act as be ing any s t r u c t u r e or pa r t of a s t r u c t u r e occupied as a pe r son ' s 
h o m e or as o t h e r living a c c o m m o d a t i o n ( w h e t h e r t he occupa t ion is 
s e p a r a t e or s h a r e d wi th o the r s ) bu t does not include any p a r t not so 
occupied, a n d for this pu rpose " s t r u c t u r e " inc ludes a t en t , ca ravan , 
vehicle , vessel or o t h e r t e m p o r a r y moveable s t r u c t u r e . 

35. A p r i sone r was guil ty of an offence aga ins t discipl ine if he 
c o m m i t t e d a n assau l t (Rule 47(1) of the Pr i son Ru le s ) . Sect ion 39 of t he 
C r i m i n a l J u s t i c e Act 1988 m a k e s provision for the c r imina l offence of 
c o m m o n assau l t . 

36. Rule 48(1) of the Pr i son Ru les provided t h a t a c h a r g e of an offence 
aga ins t discipline should be laid, save in excep t iona l c i r c u m s t a n c e s , within 
forty-eight hour s of t he offence and , in gene ra l , i nqu i red in to by the 
governor of t he pr ison the day af ter it was laid. 

B. T h e p u n i s h m e n t s ava i lab le t o t h e p r i s o n g o v e r n o r 

37. Rule 50 of the Pr ison Rules provided as follows: 

" (1 ) If he finds a p r i s o n e r g u i l t y of a n of fence a g a i n s t d i s c i p l i n e t h e G o v e r n o r m a y ... 

i m p o s e o n e o r m o r e of t h e fo l lowing p u n i s h m e n t s : 

(a) c a u t i o n ; 

(b) f o r f e i t u r e for a p e r i o d no t e x c e e d i n g 42 d a y s of a n y of t h e p r iv i l eges u n d e r Ru le 4 

o f t h e s e R u l e s ; 
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(c) exc lus ion from assoc ia ted work for a period not e x c e e d i n g 21 days; 

(d) s t o p p a g e o f or d e d u c t i o n from e a r n i n g s for a period not e x c e e d i n g 84 days and of 
an a m o u n t not e x c e e d i n g 4 2 d a y s ' earn ings ; 

(e) ce l lu lar c o n f i n e m e n t for a period not e x c e e d i n g 14 days; 

(f) in the case of a shor t - t erm or l o n g - t e r m pr i soner , an award of addi t ional days not 
e x c e e d i n g 42 days; 

(g) in the case of a pr isoner o therwi se ent i t l ed to t h e m , forfeiture for any period of 

the r ight , under R u l e 4 1 ( 1 ) of these Rules , to have the art ic les there m e n t i o n e d . 

(2) If a p r i s o n e r is found gu i l ty o f m o r e t h a n o n e c h a r g e ar i s ing out of a n inc ident , 
p u n i s h m e n t s under this rule m a y be ordered to run consecut ive ly but , in the case of an 
award of addi t iona l days , the total period added shall not e x c e e d 42 days ." 

38. Ru le 54(1) of those Prison Rules a lso provided: 

"Subject to paragraph (2) , w h e r e an offence against d isc ipl ine is c o m m i t t e d by a 
prisoner w h o is d e t a i n e d only o n r e m a n d , addi t ional days m a y be awarded notwi th 
s t a n d i n g that the prisoner has not (or had not at the t ime of the of fence) b e e n 
s e n t e n c e d . " 

39. T h e Pr i son Rules (Rules 43 , 45 and 46) provided o t h e r m e a n s of 
special control of p r i soners , inc luding remova l from associa t ion and 
t e m p o r a r y con f inemen t . T h e Pr i son Rules 1999 provided tha t removal 
from associa t ion could lead to p l a c e m e n t in a close-supervis ion c e n t r e 
(Rule 46) . 

40. T h e Incent ives and E a r n e d Privi leges s ch eme has been o p e r a t i n g 
in pr isons since mid-1996, wi th each pr ison a d a p t i n g it to m e e t the i r 
p a r t i c u l a r needs a n d r e sources . It a ims to e n c o u r a g e respons ib le be
haviour , pa r t i c ipa t ion in cons t ruc t ive activity, p r i sone r s ' p rogress 
t h r o u g h the pr i son sys tem a n d a more discipl ined, cont ro l led and safer 
e n v i r o n m e n t for p r i sone r s a n d staff. 

T h e s cheme o p e r a t e s a "bas ic" r e g i m e , offering the least e a rn ings and 
privi leges, a n d " s t a n d a r d " a n d " e n h a n c e d " r e g i m e s , offering progressively 
more pr ivi leges. Such privi leges can inc lude , inter alia, e a r n i n g s for work, 
v is i t ing r igh t s , family events wi th in t he pr ison, associa t ion , gym, pe r sona l 
cash, phone ca rds , tobacco, educa t ion facili t ies, in-cell radio and te le
vision, c o m p u t e r access a n d hobby m a t e r i a l s . 

C. F o r f e i t u r e o f r e m i s s i o n a n d a w a r d s o f a d d i t i o n a l days 

4 1 . Pr ior to 1989 discipl inary offences w e r e ad jud ica ted upon by 
governors who could award a m a x i m u m of 28 days ' "loss of r emi s s ion" 
( t o g e t h e r wi th 3 days ' sol i tary c o n f i n e m e n t ) . Grave or especial ly grave 
offences w e r e ad jud ica t ed on by a Board of Vis i to rs which could o r d e r 
forfei ture of a m a x i m u m of 180 days ' remiss ion for a grave offence 
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( t oge the r wi th 56 days ' sol i tary conf inemen t ) or an u n l i m i t e d forfe i ture of 
r emiss ion for a n especial ly grave offence. 

42. Loss of r emiss ion was init ial ly cons ide red in d o m e s t i c law to 
a m o u n t to n o t h i n g more t h a n the loss of a privi lege (see, for e x a m p l e , 
Morris v. Winter [1930] 1 King ' s Bench 243) . By at least the 1970s, how
ever, the Engl i sh cour t s h a d re jected tha t idea: w h e t h e r or not it could be 
said, u n d e r the preva i l ing s t a t u t o r y f ramework , t h a t r emiss ion was a 
privi lege or a r ight , p r i soners were told the i r ear l ies t r e l ease d a t e on 
arr ival in pr ison and could expec t , subject to forfei ture be ing o rde red , 
re lease on t h a t d a t e . For fe i tu re of remiss ion had the effect of c aus ing the 
d e t e n t i o n to con t i nue beyond the per iod c o r r e s p o n d i n g to t h a t l eg i t ima te 
expec t a t ion (see R. v. Hull Prison Board of Visitors, ex parte St Germain and 
Others [1979] 1 All Eng land Law R e p o r t s 701 , and Liv ings tone and O w e n , 
Prison Law (second edi t ion, 1999)). 

4 3 . In 1983 the power of the Board of Visi tors to award un l imi t ed 
forfei ture of r emiss ion was removed . 

44. T h e Pr ior R e p o r t on t he Disc ip l inary Sys tem (Oc tobe r 1985) 
r e c o m m e n d e d t h a t t h e r e should be an effective appea l process w h e r e 
issues of pe r sona l l iber ty were at s take and t h a t t h e r e should be a r ight 
of appea l to a mani fes t ly i n d e p e n d e n t t r i buna l w h e r e t h e r e was any 
significant forfei ture of r emiss ion . 

45 . In 1989 the d is t inc t ion b e t w e e n offences, g rave offences and 
especial ly grave offences was r emoved and the m a x i m u m loss of re
mission was reduced to 120 days for any one offence. 

46. Lord W o o l f s r epo r t on pr i son d i s t u r b a n c e s (April 1990) recom
m e n d e d t h a t governors (as opposed to Boards of Vis i tors) should 
con t i nue to ad jud ica te on discipl inary offences and t h a t c r imina l offences 
should be r e f e r r ed to t he c r imina l cour t s . T h e r epo r t r e c o m m e n d e d t h a t 
the governor ' s o r d e r be l imi ted to a m a x i m u m of 28 days ' loss of remiss ion 
and t h a t t h e r e should be m o r e r ecour se to a l t e rna t i ve p u n i s h m e n t s such 
as t he loss of facilities and privi leges. It was sugges t ed tha t the init ial 
decision should be t a k e n by a governor , wi th a r ight of review by a n a r e a 
m a n a g e r , a n d wi th an appea l t h e r e a f t e r to a c o m p l a i n t s ad jud ica tor . 

47. T h e C r i m i n a l J u s t i c e Act 1991 (" the 1991 Act") took away the 
discipl inary ju r i sd ic t ion of the Boards of Vis i tors , a l loca t ing it to pr ison 
governors . It also i n t roduced a new f ramework for d e t e r m i n i n g the 
period of a s en t ence which would be served in cus tody. T h e concept of 
r emiss ion which would resul t in ear ly r e l ease of p r i soners pr ior to the 
expiry of the i r s en t ence was abol ished. In its p lace, a new r e g i m e was 
c r e a t e d which d i s t ingu i shed be tween those p r i sone r s s e n t e n c e d to less or 
m o r e t h a n four yea r s ' i m p r i s o n m e n t (shor t and long - t e rm pr i soners 
respect ively) . 

48 . Sec t ion 33(2) of t he 1991 Act provides t h a t , as soon as a long- t e rm 
p r i sone r has served two- th i rds of his s e n t e n c e , it shall be the du ty of the 
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Sec re t a ry of S t a t e to re lease h im on l icence. Sect ion 33(1) p u t s t he s a m e 
obl igat ion of r e l ease on the Sec re t a ry of S t a t e as r e g a r d s s h o r t - t e r m 
pr i soners who have served half of the i r s en t ences : re lease of the l a t t e r 
ca t ego ry of p r i sone r is uncondi t iona l if t he or ig ina l s en t ence was for a 
t e r m of less t h a n twelve m o n t h s a n d is on licence if t he or ig inal s en t ence 
was for be tween one and four y e a r s ' i m p r i s o n m e n t . 

49. In add i t ion , sect ion 42 of t he 1991 Act provided as follows for the 
award of "add i t iona l days" to a p r i soner found guil ty by the governor of 
d isc ipl inary offences: 

" ( 1 ) P r i s o n r u l e s , t h a t is t o say , r u l e s m a d e u n d e r s e c t i o n 47 of t h e 1952 A c t , m a y 

i n c l u d e p rov i s ion for t h e a w a r d of a d d i t i o n a l days -

(a ) to s h o r t - t e r m or l o n g - t e r m p r i s o n e r s ; o r 

(b ) c o n d i t i o n a l l y o n t h e i r s u b s e q u e n t l y b e c o m i n g s u c h p r i s o n e r s , t o p e r s o n s o n 

r e m a n d , 

w h o (in c i t h e r c a s e ) a r e gu i l ty of d i s c i p l i n a r y o f fences . 

(2) W h e r e a d d i t i o n a l d a y s a r e a w a r d e d to a s h o r t - t e r m o r l o n g - t e r m p r i s o n e r , o r t o a 

p e r s o n on r e m a n d w h o s u b s e q u e n t l y b e c o m e s s u c h a p r i s o n e r , a n d a r e no t r e m i t t e d in 

a c c o r d a n c e w i t h p r i son r u l e s -

( a ) a n y p e r i o d w h i c h he m u s t s e r v e b e f o r e b e c o m i n g e n t i t l e d t o o r e l ig ib le for r e l e a s e 

u n d e r t h i s P a r t ; a n d 

(b) a n y p e r i o d for w h i c h a l i c e n c e g r a n t e d t o h i m u n d e r t h i s P a r t r e m a i n s in fo rce , 

sha l l be e x t e n d e d by t h e a g g r e g a t e o f t h o s e a d d i t i o n a l d a y s . " 

50. T h e h ighes t n u m b e r of add i t iona l days which could be a w a r d e d by 
the governor was 28, the s a m e m a x i m u m per iod as r e c o m m e n d e d by Lord 
WoolPs r epo r t in 1990. 

However , the Pr i son ( A m e n d m e n t ) Rules 1995 ( S t a t u t o r y I n s t r u m e n t 
no. 983 /1995 , which c a m e in to force on 25 Apri l 1995) inc reased the 
m a x i m u m award of add i t iona l days to 42 for each offence; t he m a x i m u m 
cel lu lar conf inemen t was increased to 14 days a n d the m a x i m u m for
fe i ture of pr ivi leges was inc reased to 21 days (Rule 50(1) of the Pr i son 
Ru les ) . An award of add i t iona l days could never e x t e n d beyond the 
l eng th of t he or ig ina l s en t ence imposed by the t r ia l cour t . 

5 1 . R. v. Governor ofBrockhill Prison, ex parte Evans (no. 2) ([1999] 2 Week ly 
Law R e p o r t s 103) conce rned a s h o r t - t e r m pr i soner ' s d e t e n t i o n beyond the 
s t a t u t o r y re lease d a t e because of an e r r o n e o u s ca lcu la t ion of the re lease 
d a t e . T h e C o u r t of Appea l found d e t e n t i o n beyond t h a t s t a t u t o r y re lease 
d a t e to be unlawful and a w a r d e d d a m a g e s for false i m p r i s o n m e n t . Lord 
J u s t i c e Roch no t ed t h a t , u n d e r sect ion 42 of t he 1991 Act , add i t iona l days 
could be a d d e d on to t he core per iod foreseen by sect ion 33(1) so t h a t the 
d a t e t h e r e i n envisaged was not abso lu te , bu t was a d a t e t h a t could be 
affected by decisions m a d e by the governor u n d e r sec t ion 42 of t he 1991 
Act . Lord J u s t i c e J u d g e po in ted out t h a t : 



E Z E H A N D C O N N O R S v . T H E U N I T E D K I N G D O M J U D G M E N T 117 

" T h e d i s c r e t i o n a r y a s p e c t s of e a r l i e r a r r a n g e m e n t s for r e m i s s i o n a n d p a r o l e w e r e 

a l t e r e d by t h e [1991 A c t ] . As a ' s h o r t - t e r m ' p r i s o n e r w i t h i n s e c t i o n 33(5) of t h e [1991 

A c t ] , s u b j e c t to a n a w a r d of a d d i t i o n a l d a y s in c u s t o d y for d i s c i p l i n a r y o f fences , t h e 

a p p e l l a n t w a s e n t i t l e d t o be r e l e a s e d on l i cence a s s o o n a s s h e h a d s e r v e d o n e ha l f of 

t h e s e n t e n c e i m p o s e d by t h e c o u r t . T h e r e f o r e a u t h o r i t i e s s u c h a s Morris and Winter 

[1930] I K B 243, b a s e d o n t h e p r i n c i p l e t h a t t h e r e w a s n o e n t i t l e m e n t t o r e m i s s i o n , 

c e a s e t o be r e l e v a n t ... 

T h e o r d e r of t h e c o u r t j u s t i f i e s t h e d e t e n t i o n . N e v e r t h e l e s s , t h e p r i s o n e r is e n t i t l e d t o 

be r e l e a s e d i m m e d i a t e l y t h e s e n t e n c e h a s b e e n c o m p l e t e d . T h e m e t h o d o f c a l c u l a t i n g 

t h e d a t e of r e l e a s e d e p e n d s on s t a t u t o r y p r o v i s i o n s w h i c h m u s t be a p p l i e d c o r r e c t l y , t h a t 

is, c o r r e c t l y in l aw . " 

T h e H o u s e of Lords ([2000] 3 Week ly Law R e p o r t s 843) l a t e r d i smissed 
an appea l and conf i rmed the finding of false i m p r i s o n m e n t a n d the award 
of d a m a g e s . 

52. In R. v. the Secretary of Stale for the Home Department, ex parte Carroll, 
Al-Hasan and Greenfield ( j udgmen t of the C o u r t of Appea l of 19 J u l y 2001), 
t he a p p e l l a n t s a r g u e d t h a t Art ic le 6 of t he Conven t i on should apply 
to pr ison disc ipl inary p roceed ings , re fe r r ing , inter alia, to t he changes 
b r o u g h t abou t by the 1991 Act . T h e C o u r t of Appea l , in a j u d g m e n t 
de l ivered by Lord Chie f J u s t i c e Woolf, held, in pa r t i cu l a r , as follows: 

" S e c t i o n 42(1) of t h e 1991 Act p r o v i d e d a p o w e r to m a k e p r i s o n r u l e s w h i c h i n c l u d e d 

p rov i s ion for t h e a w a r d of a d d i t i o n a l d a y s b u t s e c t i o n 42(2) m a k e s it c l e a r t h a t w h e r e 

a d d i t i o n a l d a y s a r e a w a r d e d to a p r i s o n e r t h e a d d i t i o n a l d a y s a r e a g g r e g a t e d w i t h t h e 

p e r i o d w h i c h w o u l d o t h e r w i s e h a v e t o be s e rved before t h e p r i s o n e r is r e l e a s e d o n 

l i c ence . ... 

T h e n e w s t a t u t o r y f r a m e w o r k p r o p e r l y u n d e r s t o o d is no t fa ta l t o t h e c a s e s a d v a n c e d 

by t h e a p p e l l a n t s . S e c t i o n 42 m e r e l y gives t h e i r c a s e i t s p r o p e r p e r s p e c t i v e . T h e a w a r d s 

of a d d i t i o n a l d a y s to be s e r v e d by e a c h o f t h e a p p e l l a n t s d id n o t h a v e t h e effect of a d d i n g 

to t h e i r s e n t e n c e . It w a s n o t a f r e sh s e n t e n c e of i m p r i s o n m e n t . T h e i r effect was t o 

p o s t p o n e t h e a p p e l l a n t ' s r e l e a s e o n l i cence . T h e a w a r d s c l e a r l y h a d a p r a c t i c a l effect so 

far a s t h e a p p e l l a n t s w e r e c o n c e r n e d a n d t h a t p r a c t i c a l effect w a s t o p o s t p o n e t h e i r 

r e l e a s e . B u t t h e r e w a s no q u e s t i o n of t h e i r s e n t e n c e b e i n g i n c r e a s e d a s a m a t t e r of law. 

A d d i t i o n a l d a y s cou ld not be i m p o s e d so t h a t t h e y e x t e n d e d t h e a c t u a l s e n t e n c e , w h i c h 

t h e a p p e l l a n t s w e r e s e r v i n g , a n d t h e s e n t e n c e p a s s e d by t h e c o u r t w a s t h e j u s t i f i c a t i o n 

for t h e a p p e l l a n t ' s d e t e n t i o n for t h e p u r p o s e s of A r t i c l e 5(1) [of t h e E u r o p e a n 

C o n v e n t i o n on H u m a n R i g h t s ] . " 

T h e j u d g m e n t wen t on to apply " the Engel c r i t e r i a " (see Engel and Others 
v. the Netherlands, j u d g m e n t of 8 J u n e 1976, Ser ies A no. 22) . It no ted tha t 
t he domes t i c ca t egor i sa t ion of the re levan t offences was not c r imina l but 
discipl inary. It was held, inter alia, t h a t Art ic le 6 did not apply to pro
ceed ings conce rn ing a pena l t y of 21 add i t iona l days for se l f -adminis t ra 
t ion of a cont ro l led d r u g or fai lure to p r even t t he a d m i n i s t r a t i o n of a 
con t ro l led d r u g by a n o t h e r pe r son con t r a ry to Rule 51(9) of t he Prison 
Rules 1999. It was found t h a t t he offence of which t he p r i sone r was found 
guil ty did not precisely rep l ica te any offence con t r a ry to t he c r imina l law 
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and tha t " t he power of p u n i s h m e n t " was not d i s p r o p o r t i o n a t e for a 
d isc ipl inary offence, a l t h o u g h it was cons ide red close to the bo rde r l i ne . 

D . P r i s o n Serv i ce I n s t r u c t i o n n o . 6 1 / 2 0 0 0 ( O c t o b e r 2 0 0 0 ) 

53 . T h i s d o c u m e n t , en t i t l ed "Pr ison discipl ine and the E u r o p e a n 
Conven t i on on H u m a n Righ t s : G u i d a n c e on the use of add i t iona l days" , 
provided gu idance in E n g l a n d a n d W a l e s on t he impl ica t ions of t he 
H u m a n Righ t s Act 1998 for t he conduc t of ad judica t ions and for awards 
of add i t iona l days . In its r e l evan t p a r t s , it provided as follows: 

"5. D i s c i p l i n a r y p r o c e e d i n g s in p r i s o n s r e q u i r e swift h e a r i n g s a n d a s p e e d y p r o c e s s t o 

m a i n t a i n d i s c i p l i n e a n d o r d e r . T h e y a r c no t a d v e r s a r i a l a n d t h e n a t u r e of t h e d e c i s i o n is 

a n a d m i n i s t r a t i v e p u b l i c law d e c i s i o n r a t h e r t h a n o n e w h i c h r e so lves a d i s p u t e b e t w e e n 

two p a r t i e s . D o m e s t i c E n g l i s h law h a s d i s t i n g u i s h e d p r i son d i s c i p l i n a r y p r o c e e d i n g s 

f rom c r i m i n a l p r o c e e d i n g s w h e n d e c i d i n g t h e p r o c e d u r a l s t a n d a r d s n e c e s s a r y for 

f a i r n e s s . [ E u r o p e a n C o u r t of H u m a n R i g h t s ] c a s e - l a w c o n f i r m s t h i s v iew. 

6 . H o w e v e r , t h e fact t h a t t h e [ E u r o p e a n C o n v e n t i o n on H u m a n R i g h t s ] will not in 

g e n e r a l a p p l y t o d i s c i p l i n a r y p r o c e e d i n g s d o e s no t m e a n t h a t t h e r e is n o t , in t h e o r y , a 

r i sk it co tdd a p p l y in c e r t a i n c i r c u m s t a n c e s . . . . 

7. It is t h e r e f o r e i m p o r t a n t t h a t g o v e r n o r s d o no t i m p o s e p u n i s h m e n t s w h i c h a r e 

d i s p r o p o r t i o n a t e t o w h a t is n e c e s s a r y , t a k i n g a c c o u n t of a l l t h e c i r c u m s t a n c e s of t h e 

c a s e , t o a c h i e v e t h e i r a i m , n a m e l y to a c t as a d e t e r r e n t to t h a t p r i s o n e r a n d o t h e r s in 

o r d e r t o e n s u r e g o o d o r d e r a n d d i s c i p l i n e in t h e p r i s o n . C o n s i d e r a t i o n s s u c h a s t h e 

n a t u r e of t h e c o n d u c t involved , t h e i m p a c t o n a n y v i c t i m of t h e c o n d u c t , t h e i m p a c t on 

t h e r u n n i n g of t h e p r i s o n of t h e c o n d u c t , t h e l ikely i m p a c t of t h e p u n i s h m e n t on t h e 

p r i s o n e r , t h e a g e of t h e p r i s o n e r , t h e l e n g t h of t i m e r e m a i n i n g to t h e p r i s o n e r ' s r e l e a s e 

a n d t h e l e n g t h of t h e p r i s o n e r ' s s e n t e n c e m a y al l be m a t e r i a l to t h e p r o p o r t i o n a l i t y of 

t h e p u n i s h m e n t . ... 

Consideration of alternative punishments 

12. B e f o r e m a k i n g a dec i s i on to i m p o s e a d d i t i o n a l d a y s , a d j u d i c a t o r s m u s t e n s u r e 

t h a t t h e y have c o n s i d e r e d w h e t h e r any o t h e r p u n i s h m e n t a v a i l a b l e t o t h e m w o u l d be 

m o r e a p p r o p r i a t e , g iven all t h e c i r c u m s t a n c e s of t h e c a s e . A d j u d i c a t o r s m u s t sat isfy 

t h e m s e l v e s t h a t a n y p u n i s h m e n t i m p o s e d is p r o p o r t i o n a t e , t a k i n g i n t o a c c o u n t t h e 

f ac to r s se t ou t in p a r a g r a p h 7. T h e key q u e s t i o n t o a d d r e s s is w h e t h e r t h e p u n i s h m e n t 

is j u s t i f i e d , a n d w h e t h e r it is p r o p o r t i o n a t e in t h e s e n s e t h a t a s l e d g e h a m m e r is not 

b e i n g used to c r a c k a n u t . 

Guideline for situations where additional days will be appropriate 

13. T h e i m p o s i t i o n of a d d i t i o n a l d a y s is g e n e r a l l y t h e h e a v i e s t of t h e r a n g e of 

p u n i s h m e n t s a v a i l a b l e to a d j u d i c a t o r s a n d s h o u l d be u s e d a c c o r d i n g l y , in t a r g e t e d 

f a sh ion . It is no t pos s ib l e t o g ive a n e x h a u s t i v e list of t h e types of o f fence w h e r e 

a d d i t i o n a l d a y s m i g h t be a p p r o p r i a t e ; m u c h wil l d e p e n d u p o n t h e c i r c u m s t a n c e s of t h e 

i n d i v i d u a l c a s e . T h e fo l lowing , h o w e v e r , a r c e x a m p l e s w h e r e a d d i t i o n a l d a y s m a y be 

p a r t i c u l a r l y a p p r o p r i a t e fo l lowing a f i n d i n g of gu i l t a t a d j u d i c a t i o n . 
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(a ) C a s e s w h i c h w o u l d h a v e b e e n r e f e r r e d to t h e po l ice b u t for t h e w i s h e s of t h e 
v i c t i m . 

(b) S e r i o u s a s s a u l t s a n d a s s a u l t s on staff. 

(c) E s c a p e s , a t t e m p t e d e s c a p e s a n d a b s c o n d s . 

(d) D r u g o f fences , p a r t i c u l a r l y i nvo lv ing C l a s s A d r u g s . 

(e) C o n c e r t e d o r p e r s i s t e n t a c t s of i n d i s c i p l i n e . 

Level of additional days to be imposed 

14. ... t h e n u m b e r of a d d i t i o n a l d a y s i m p o s e d m u s t be p r o p o r t i o n a t e t o t h e a i m of 

s e c u r i n g good o r d e r a n d d i s c i p l i n e in t h e p r i s o n . In m a k i n g th i s d e c i s i o n , t h e g o v e r n o r 

will c o n s i d e r t h e s a m e f ac to r s a s t h o s e s e t o u t in p a r a g r a p h 7. 

15. A d j u d i c a t o r s s h o u l d be p a r t i c u l a r l y ca r e fu l be fo re i m p o s i n g a l a r g e n u m b e r of 

a d d i t i o n a l d a y s . O v e r a l l , it s h o u l d be extremely rare for p u n i s h m e n t s o f m o r e t h a n 28 days 

to be m a d e . As a g u i d e , in 1998, o n l y 3 % of p u n i s h m e n t s of a d d i t i o n a l d a y s w e r e for m o r e 

t h a n 2 8 d a y s . 

Consideration of referral to police of more serious cases 

16. F o r m o r e s e r i o u s c a s e s , a d j u d i c a t o r s m u s t e n s u r e t h a t t h e y h a v e fully c o n s i d e r e d 

t h e a l t e r n a t i v e of r e f e r r i n g t h e m a t t e r t o [ t h e ] po l ice ... O n l y if t h i s is n o t pos s ib l e in t h e 

c i r c u m s t a n c e s o r t h e r e a r e v e r y good r e a s o n s w h e r e a d i s c i p l i n a r y p u n i s h m e n t is m o r e 

a p p r o p r i a t e ... s h o u l d a d j u d i c a t o r s u s e t h e d i s c i p l i n a r y p r o c e d u r e i n s t e a d . ' ' 

E. T h e P r i s o n ( A m e n d m e n t ) R u l e s 2 0 0 2 (SI n o . 2 1 1 6 / 2 0 0 2 ) 

54. I n t roduced following the del ivery of t he C h a m b e r ' s j u d g m e n t in 
the p r e s e n t case , th is s t a t u t o r y i n s t r u m e n t c a m e in to force on 15 Augus t 
2002 to a m e n d the Pr ison Ru les 1999. Its e x p l a n a t o r y no te r eads as 
follows: 

" T h e s e R u l e s a m e n d t h e P r i s o n R u l e s 1999 by p r o v i d i n g for a n a d j u d i c a t o r , a p p r o v e d 

by t h e S e c r e t a r y of S t a t e , t o i n q u i r e i n t o c h a r g e s o f s e r i o u s o f fences a g a i n s t d i s c i p l i n e s e t 

o u t in t h o s e R i d e s . W h e r e t h e g o v e r n o r d e t e r m i n e s t h a t a c h a r g e is sufficiently- s e r i o u s , 

he m u s t r e f e r it t o t h e a d j u d i c a t o r , w h o is t o i n q u i r e i n t o t h e of fence n o l a t e r t h a n 

28 d a y s a f t e r it h a s b e e n r e f e r r e d . A t a n i n q u i r y i n t o a c h a r g e t h a t h a s b e e n r e f e r r e d t o 

t h e a d j u d i c a t o r , t h e p r i s o n e r w h o h a s b e e n c h a r g e d is g iven t h e o p p o r t u n i t y to be legal ly 

r e p r e s e n t e d . If t h e a d j u d i c a t o r f inds a p r i s o n e r gu i l ty , he h a s t h e p o w e r to i m p o s e u p o n 

h i m a n y p u n i s h m e n t w h i c h t h e g o v e r n o r c a n i m p o s e , a n d c a n a l s o i m p o s e a n a w a r d of u p 

t o 42 a d d i t i o n a l d a y s t o be s e r v e d in p r i s o n . T h e s e R u l e s a l s o r e m o v e f rom t h e g o v e r n o r 

t h e p o w e r to i m p o s e a n y a d d i t i o n a l d a y s a s a p u n i s h m e n t on a p r i s o n e r f o u n d gu i l ty by 

h i m , a n d a d d to his p o w e r s in c e r t a i n o t h e r r e s p e c t s . " 

In p rac t i ce , ad jud ica tors a r e dis t r ic t j u d g e s who visit p r i sons on a 
r e g u l a r basis . 

55. Th i s s t a t u t o r y i n s t r u m e n t also increased the m a x i m u m cel lular 
conf inemen t which could be awarded by governors to a per iod not ex
ceed ing 21 days and added " remova l from his wing or living un i t for a 
per iod of 28 days" as a fu r the r p u n i s h m e n t avai lable to t h e m . 
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F. S c o t t i s h P r i s o n Serv i ce N o t i c e o f 8 J u n e 2 0 0 1 

56. T h e ins t ruc t ion re fe r red to advice received by the Scot t i sh Pr ison 
Service to t he effect t h a t w h e n add i t iona l days were imposed the pro
ceed ings a rguab ly a m o u n t e d to t he d e t e r m i n a t i o n of a c r imina l c h a r g e so 
t h a t they should be held before an i n d e p e n d e n t pe r son r a t h e r t h a n a 
Pr ison Service employee . T h e Pr i son Service had b e e n r ecen t ly advised 
t h a t the risk of a successful cha l l enge u n d e r the Conven t i on to the use of 
add i t iona l days was g r e a t e r t h a n previously t h o u g h t . 

57. Accordingly, governors and o the r s ac t ing as ad jud ica to r s in dis
c ip l inary p roceed ings aga ins t p r i soners in Scot t ish pr isons w e r e r equ i r ed 
to , inter alia, su spend a w a r d i n g addi t iona l clays as from 11 J u n e 2001 . T h e 
re levant min i s t e r s had t a k e n in to account legal advice a n d advice from the 
Pr ison Service, the l a t t e r based on consu l t a t ion wi th governors , to the 
effect t h a t ceas ing to impose add i t iona l days ' d e t e n t i o n should not have 
significant ope ra t i ona l or m a n a g e m e n t impl ica t ions for e s t a b l i s h m e n t s . 
It was no ted , in this respect , t h a t t he awards of add i t iona l days ' d e t e n t i o n 
had decl ined significantly in r ecen t years . T h e j u d g m e n t of t he C o u r t in 
the p r e s e n t case would be e x a m i n e d w h e n del ivered and it would be of 
re levance to t he min i s t e r s and the Pr i son Service in dec id ing w h e t h e r t he 
suspens ion should be p e r m a n e n t . 

58. T h e ins t ruc t ion a t t a c h e d a ser ies of ques t i ons and answers . In 
r e sponse to the ques t ion w h e t h e r the changes would inc rease indis
cipl ine, t he d o c u m e n t no ted : 

" F i g u r e s s h o w t h a t t h e u s e of A D A s [ a d d i t i o n a l d a y s ' a w a r d s ] h a s b e e n fa l l ing s t e a d i l y 

in r e c e n t y e a r s , A l so , A D A s a n d L O R [loss of r e m i s s i o n ] h a v e n e v e r b e e n a v a i l a b l e for 

life p r i s o n e r s , ye t th i s d o e s no t s e e m t o h a v e c a u s e d a n y d i s c i p l i n a r y p r o b l e m s . T h e r e is a 

w i d e r a n g e of o t h e r p u n i s h m e n t s a n d of m a n a g e m e n t m e a s u r e s a v a i l a b l e to d e a l w i t h 

i n d i s c i p l i n e . In t h e m o s t s e r i o u s c a s e s , t h a t is w h e r e p o t e n t i a l l y c r i m i n a l ac t iv i ty is 

invo lved , t h e r e a l so r e m a i n s t h e o p t i o n of r e f e r r i n g t h e m a t t e r t o t h e po l ice for 

poss ib le c r i m i n a l c h a r g e s . " 

G. Lega l r e p r e s e n t a t i o n at a n a d j u d i c a t i o n 

59. Sect ion 49(2) of t he Pr i son Act 1952 provides : 

" R u l e s m a d e u n d e r t h i s s e c t i o n sha l l m a k e p rov i s ion for e n s u r i n g t h a t a p e r s o n w h o is 

c h a r g e d w i t h any of fence u n d e r t h e r u l e s s h a l l b e g i v e n a p r o p e r o p p o r t u n i t y of 

p r e s e n t i n g his c a s e . " 

60. T h e above provision is i m p l e m e n t e d t h r o u g h Rule 49(2) of the 
Pr i son Rules : 

"At a n i n q u i r y i n t o a c h a r g e a g a i n s t a p r i s o n e r , he sha l l be g iven a full o p p o r t u n i t y of 

h e a r i n g w h a t is a l l e g e d a g a i n s t h i m a n d of p r e s e n t i n g his o w n c a s e . " 



E Z E H A N D C O N N O R S v . T H E U N I T E D K I N G D O M J U D G M E N T 121 

6 1 . T h e cour t s have i n t e r p r e t e d Rule 49(2) as confer r ing a power on 
the governor to g r a n t , or to refuse, a p r i sone r legal r e p r e s e n t a t i o n a t an 
adjudica t ion hea r ing . In R. v. the Home Secretary, ex parte Tarrant and Others 
([1985] 1 Q u e e n ' s Bench 251), the H igh C o u r t po in ted out t h a t t h e r e is no 
r ight to legal r e p r e s e n t a t i o n for pr ison adjudica t ions and tha t its g r a n t in 
a p a r t i c u l a r case should be d e t e r m i n e d by re ference to ce r t a in factors . 
Those factors were s t a t e d to inc lude t h e ser iousness of t he c h a r g e and of 
the po ten t i a l pena l ty ; w h e t h e r any poin ts of law are likely to ar i se ; the 
capaci ty of t he p a r t i c u l a r p r i soner to p resen t his own case ; p rocedura l 
difficulties; t he need of t he pr ison au tho r i t i e s for r e a s o n a b l e speed 
in m a k i n g the i r ad jud ica t ions ; and the n e e d for fa i rness as be tween 
p r i soners and as be tween p r i soners a n d pr ison officers. 

62. T h e H o u s e of Lords endor sed the factors ou t l ined in Tarrant and 
Others in Hone and McCartan v. Maze Prison Board of Visitors ([1998] Appea l 
Cases 379) . Lord Br idge found it difficult to i m a g i n e t h a t " the rules 
of n a t u r a l j u s t i ce would ever r e q u i r e legal r e p r e s e n t a t i o n before t he 
governor" . Lord Goff cons ide red t ha t : 

"... it is e a s y to e n v i s a g e c i r c u m s t a n c e s in w h i c h t h e r u l e s of n a t u r a l j u s t i c e d o no t call for 

r e p r e s e n t a t i o n , e v e n t h o u g h t h e d i s c i p l i n a r y c h a r g e r e l a t e s to a m a t t e r w h i c h c o n s t i t u t e s 

in l aw a c r i m e , a s m a y wel l h a p p e n in t h e case of a s i m p l e a s s a u l t w h e r e no q u e s t i o n of law 

a r i s e s , a n d w h e r e t h e p r i s o n e r c h a r g e d is c a p a b l e of p r e s e n t i n g his o w n c a s e . T o hold 

o t h e r w i s e w o u l d r e su l t in wholly u n n e c e s s a r y d e l a y s in m a n y c a s e s , t o t h e d e t r i m e n t of all 

c o n c e r n e d i n c l u d i n g t h e p r i s o n e r c h a r g e d , a n d to a whol ly u n n e c e s s a r y w a s t e of t i m e a n d 

m o n e y , c o n t r a r y to pub l i c i n t e r e s t . I n d e e d t o hold o t h e r w i s e wou ld not on ly c a u s e in jus t ice 

t o p r i s o n e r s : it wou ld a l so l ead to a n a d v e n t i t i o u s d i s t i n c t i o n b e i n g d r a w n b e t w e e n 

d i s c ip l i na ry offences w h i c h h a p p e n a lso to be c r i m e s a n d t h o s e w h i c h h a p p e n no t t o be so, 

for t h e p u n i s h m e n t s l iab le t o be i m p o s e d d o not d e p e n d on any such d i s t i n c t i o n . " 

H. S t a t i s t i c s 

63 . In a l e t t e r d a t e d 12 N o v e m b e r 1999, t he H o m e Office suppl ied the 
n u m b e r s of pr ison ad judica t ions which took place be tween 1996 and 1998, 
those in which the cha rges were cons ide red proved and those whe re 
add i t iona l days were a w a r d e d . T h e a p p r o x i m a t e figures a r e set out below: 

Total number 
of adjudications 

Charges proved Additional days awarded 

1996 129,000 115,700 77,300 

1997 121,500 108,200 71.000 

1998 126,000 111,500 75,000 

64. T h a t l e t t e r also po in t ed out t h a t b e t w e e n 1994 a n d 1998 t h e r e 
were abou t 250 r e q u e s t s for legal or o t h e r r e p r e s e n t a t i o n , of which 
a p p r o x i m a t e l y two- th i rds were g r a n t e d . 
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65. T h e j u d g m e n t in R. v. Carroll, Al-Hasan and Greenfield, c i ted above, 
no ted tha t 118,860 ad judica t ions had t aken place in 1999, in which the 
c h a r g e s were proved in 104,384 cases a n d a to ta l of 70,625 add i t iona l 
days were a w a r d e d . 

T H E LAW 

I. ALLEGED V I O L A T I O N O F A R T I C L E 6 § 3 (c) O F T H E 
C O N V E N T I O N 

66. T h e app l i can t s compla ined u n d e r Art icle 6 § 3 (c) of the Con
vent ion abou t t he lack of legal r e p r e s e n t a t i o n and , in the a l t e r n a t i v e , of 
legal aid lor the i r hea r ings before a pr ison governor in the disc ipl inary 
p roceed ings b rough t aga ins t t h e m u n d e r t he Pr i son Rules . 

In its j u d g m e n t of Ju ly 2002, the C h a m b e r found tha t the p ro 
ceed ings d e t e r m i n e d a c r imina l c h a r g e aga ins t t he app l i can t s wi th in 
t he m e a n i n g of Art ic le 6 § 1 a n d t h a t t h e r e had been a violat ion of t he 
second l imb of Art ic le 6 § 3 (c) since they had been den ied t he r ight 
to be legally r e p r e s e n t e d . Before the G r a n d C h a m b e r , the app l i can t s 
a g r e e d , and the G o v e r n m e n t d i sag reed , wi th bo th of those findings of 
t he C h a m b e r , mos t of t he submiss ions to t he G r a n d C h a m b e r be ing 
conce rned wi th the appl icabi l i ty of Art ic le 6 to the p roceed ings aga ins t 
t he app l i can t s . 

67. T h e C o u r t r e i t e r a t e s t h a t cases r e fe r red to the G r a n d C h a m b e r 
e m b r a c e all aspec ts of the appl ica t ion previously e x a m i n e d by the 
C h a m b e r in its j u d g m e n t , a n d not j u s t t he m a t t e r s t h a t w a r r a n t e d t he 
ca se s ' r e fe r ra l to the G r a n d C h a m b e r p u r s u a n t to Art ic le 43 § 2 of t he 
Conven t i on (see K. and T. v. Finland [ G C ] , no. 25702/94, § 140, E C H R 
2001-VII, and Kingsley v. the United Kingdom [GCJ, no. 35605/97, § 34, 
E C H R 2 0 0 2 - I V ) . 

68. T h e re levan t p a r t s of Art ic le 6 §§ 1 a n d 3 (c) r e ad as follows: 

"1. In the d e t e r m i n a t i o n of . . . any cr iminal charge against h i m , everyone is e n t i t l e d 
to a fair ... h e a r i n g ... by [a] ... tr ibunal ... 

3 . Everyone c h a r g e d wi th a cr iminal offence has the fo l lowing m i n i m u m rights: 

(c) to de fend h i m s e l f in person or t h r o u g h lega l a s s i s tance of his own c h o o s i n g or, if 

he has not suff icient m e a n s to pay for legal a s s i s t a n c e , to be g i v e n it free w h e n the 

in teres t s of j u s t i c e so require;" 
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A. A p p l i c a b i l i t y o f A r t i c l e 6 

/. The criteria by which the applicability of Article 6 is determined 

(a) T h e C h a m b e r ' s j u d g m e n t 

69. T h e C h a m b e r took, as a s t a r t ing -po in t for the d e t e r m i n a t i o n of the 
appl icabi l i ty of the c r imina l aspect of Art ic le 6, t he c r i t e r i a set down by the 
C o u r t in Engel and Others v. the Netherlands ( j udgmen t of 8 J u n e 1976, 
Ser ies A no. 22, pp . 34-35, §§ 82-83) as appl ied in the pr i son con t ex t in 
Campbell and Fell v. the United Kingdom ( j udgmen t of 28 J u n e 1984, Series A 
no. 80, p . 35, §§ 68-69). 

(b) T h e a p p l i c a n t s ' s u b m i s s i o n s t o t h e G r a n d C h a m b e r 

70. T h e pa r t i e s did not d i spu t e t h a t this was t he a p p r o p r i a t e point of 
d e p a r t u r e for an a s s e s s m e n t of the appl icabi l i ty of t he c r imina l aspect of 
Art ic le 6 of the Conven t i on . 

71. T h e app l i can t s po in ted out t h a t each d e v e l o p m e n t in the legal 
s t a t u s of p r i soners in E n g l a n d a n d W a l e s over the last twenty-five years 
had been opposed by the g o v e r n m e n t on the basis t h a t a d d e d judic ia l 
in t e rven t ion in pr isons would u n d e r m i n e pr ison discipl ine. However , the 
c h a n g e s to the pr ison discipline r e g i m e in Scot land in J u n e 2001 , a n d those 
s u b s e q u e n t l y i m p l e m e n t e d in Eng land and W a l e s in A u g u s t 2002, had not 
and would not have such a nega t ive i m p a c t . 

72. T h e r emova l in Eng land a n d W a l e s of the gove rno r s ' power to 
award add i t iona l days a n d the a p p o i n t m e n t of ad jud ica to rs in Augus t 
2002 (see p a r a g r a p h s 54-55 above) had p roduced , in the app l i can t s ' 
opinion, a sys tem of pr ison discipline which compl ied wi th Art ic le 6, 
was workab le and a n s w e r e d the g o v e r n m e n t ' s c en t r a l conce rn about 
the need to m a i n t a i n the speed and efficiency of pr ison discipl inary 
p roceed ings . 

I ndeed , t he app l i can t s c o n t e n d e d t h a t t he n e w sys tem c o n t r i b u t e d to 
the effectiveness of pr ison discipl ine. Whi le t he power to award 
add i t iona l days was now ves ted in an ad judica tor , governors r e t a ined a 
b road r a n g e of o t h e r formal and informal effective discipl inary powers . 
T h e app l i can t s cons ide red absu rd any sugges t ion tha t t h e i m m e d i a t e 
p rospec t of a governor ' s sanc t ion was less of a d e t e r r e n t t h a n the 
prospect of serving some t ime l a t e r a n u m b e r of add i t iona l days ' 
d e t e n t i o n a w a r d e d by an ad judica tor . T h e new ad judica t ion hea r ings 
were to be conduc t ed wi th in a s tr ict t ime- l imi t a n d t h e r e was a 
pe rcep t ion of leg i t imacy s u r r o u n d i n g the ad jud ica to r s , who were seen to 
be i n d e p e n d e n t . 

T h e app l i can t s accep ted t h a t add i t iona l days could not be awarded if 
t he cha rges could not be p rocessed by ad judica tors in t i m e for t he da t e 
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a l ready fixed for ear ly r e l ease , bu t governors had also expe r i enced the 
s a m e difficulty. T h e G o v e r n m e n t h a d not , in the app l i c an t s ' opinion, 
d e m o n s t r a t e d t h a t prejudicial delays had b e e n caused by the new sys tem 
and they no ted , in pa r t i cu l a r , t h a t ad jud ica to rs should be able to dea l 
efficiently with u n w a r r a n t e d a d j o u r n m e n t r e q u e s t s . As to t he Govern 
m e n t ' s sugges t ion t h a t t he new sys tem was admin i s t r a t i ve ly c u m b e r s o m e 
and costly, the app l i can t s no ted tha t the G o v e r n m e n t had provided no 
c lear evidence of this a n d c o n t e n d e d tha t , in any event , it was for t h e 
S t a t e to o rgan i se its legal sys tem so as to enab le it to comply wi th the 
Conven t ion ' s r e q u i r e m e n t s . 

73. T h e Scot t i sh pr ison disc ipl inary sys tem, the app l i can t s po in ted ou t , 
had been c h a n g e d in J u n e 2001 in a m o r e fa r - reaching m a n n e r t h a n in 
Eng land and Wales wi th the suspens ion of awards of add i t iona l days a n d 
the Scot t i sh au tho r i t i e s had not envisaged significant adverse conse
q u e n c e s for pr ison discipl ine. T h e only m a t e r i a l difference b e t w e e n the 
sys tems in Scot land and in E n g l a n d and W a l e s pr ior to the i r be ing so 
a m e n d e d was t he different m a x i m u m awards of add i t iona l days (14 in 
Scot land and 42 in E n g l a n d and Wales ) and it could not be m a i n t a i n e d 
t h a t t he Scot t ish pr ison popu la t ion was un ique ly u n p r o b l e m a t i c . Accord
ingly, t he successful a b a n d o n m e n t in Scot land a lmos t two yea r s ago of 
awards of add i t iona l days ' d e t e n t i o n m a d e it difficult to accept t he 
G o v e r n m e n t ' s a r g u m e n t t h a t t h e m o r e modes t a m e n d m e n t s i n t roduced 
in E n g l a n d and W a l e s would u n d e r m i n e the pr ison discipl inary r e g i m e . 

74. T h e app l i can t s s u b m i t t e d a n a r t ic le by M r Newel l , the P r e s i d e n t of 
the Pr ison G o v e r n o r s ' Associa t ion of Eng land and Wales , publ i shed in the 
assoc ia t ion ' s qua r t e r l y , The Key, in which he we lcomed the C h a m b e r ' s 
j u d g m e n t in the p re sen t case a n d op ined t h a t t he loss of add i t iona l days 
would not have a significant impac t on pr ison discipl ine. T h e app l i can t s 
also s u b m i t t e d a c o m p a r a t i v e s tudy c o m p l e t e d in 2003 by a cr iminologis t 
(Dr Loucks) on sys tems of remiss ion a n d pr ison discipl ine in Be lg ium, 
F r a n c e , G e r m a n y , I taly, N o r t h e r n I r e l and , I re land , Scot land , Sweden a n d 
Swi tze r land . A fu r the r s t a t e m e n t was s u b m i t t e d by a M r Q u i n n , a Vis i t ing 
Fellow at the Facul ty of Law, Univers i ty of t he Wes t of Eng land , a n d ed i tor 
of The Key. H e h a d been a pr i son governor , had worked a t t he Pr i son 
Service of E n g l a n d and W a l e s h e a d q u a r t e r s and had b e e n involved 
in provid ing t r a i n i n g and advice to ad jud ica t ing governors . M r Q u i n n 
conc luded t h a t governors had lost faith in t he leg i t imacy of the i r 
impos ing add i t iona l days and t h a t t h a t sys tem had had its day. Finally, 
t he app l i can t s s u b m i t t e d an affidavit of the i r legal r e p r e s e n t a t i v e in 
which he s u m m a r i s e d a n e c d o t a l i n fo rma t ion received from governors as 
to the impac t of t he new sys tem in E n g l a n d a n d W a l e s . 

75. T h e app l i can t s conc luded t h a t the C h a m b e r ' s a p p r o a c h to t he 
app l ica t ion of the Engel c r i t e r i a was cor rec t and in accordance wi th t he 
C o n v e n t i o n o r g a n s ' j u r i s p r u d e n c e . 
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(c ) T h e G o v e r n m e n t ' s s u b m i s s i o n s t o t h e G r a n d C h a m b e r 

76. T h e G o v e r n m e n t m a i n t a i n e d t h a t the dividing line be tween the 
c r imina l and the discipl inary had been fixed in a m a n n e r cons i s t en t wi th 
Art ic le 6 of the Conven t i on . 

77. T h e C h a m b e r , in apply ing the Engel c r i t e r i a , had not t aken 
sufficient accoun t of t he need to m a i n t a i n an effective pr ison discipl inary 
r e g i m e , a factor which jus t i f ied a wider d isc ipl inary sphe re in a pr ison 
con tex t . 

T h e G o v e r n m e n t s u b m i t t e d in this respec t t h a t t h e r e was a un ique 
need to enforce discipl ine in pr isons effectively. T h e pr ison popula
t ion was i nhe ren t ly d a n g e r o u s a n d de l ibe ra t e ly cha l l enged au thor i ty . 
P r i sone r s lived in close p rox imi ty to one a n o t h e r , often in overcrowded 
condi t ions . A r e g i m e was r e q u i r e d which b u t t r e s s e d public order ; 
e n s u r e d secur i ty in pr i son and the r i gh t s of o t h e r i n m a t e s ; p rese rved the 
a u t h o r i t y of the pr ison m a n a g e r s ; s t rongly encou raged , t h r o u g h tai lor-
m a d e sanc t ions inc lud ing addi t iona l days, good behav iou r a n d rehab i l i t a 
tion (objectives e n h a n c e d by the t r a n s p a r e n c y i n t roduced by the 1991 Act 
and by the possibili ty of t he r e m i t t a l of t he add i t iona l days by the H o m e 
Sec re t a ry ) ; provided s t r o n g d e t e r r e n t s to d i sorder ly behaviour ; provided 
o p p o r t u n i t i e s for social i n t e r ac t i on a n d educa t ion ; and which provided an 
i m m e d i a t e response to t he i m p u g n e d behaviour . T h e sanc t ion of the loss 
of ear ly re lease was not only a necessa ry a n d effective incent ive , bu t it was 
a c o m m o n sanc t ion of pr ison discipl inary r e g i m e s in m a n y Counci l of 
E u r o p e m e m b e r S t a t e s . Indeed , it was a sanc t ion which did not a p p e a r 
on a p r i soner ' s c r imina l record (as no t ed in Engel and Others, pp . 33-34, 
§ 8 0 ) . 

78. T h e G o v e r n m e n t s u b m i t t e d tha t t he C h a m b e r had d e p a r t e d from 
pr ior case-law of the C o m m i s s i o n ( inc luding X v. the United Kingdom, 
no. 7219/75, Digest of Strasbourg Case-Law, vol. 2, 1976, p . 241 ; Kiss v. the 
United Kingdom, no. 6224/73 , C o m m i s s i o n decis ion of 16 D e c e m b e r 1976, 
Decis ions and R e p o r t s (DR) 7, p . 55 ; X v. the United Kingdom, no. 7466/76, 
Digest of Strasbourg Case-Law, vol. 2, 1977, p. 243; Eggs v. Switzerland, 
no. 7341/76, C o m m i s s i o n ' s r epor t of 4 M a r c h 1978, D R 15, p . 35; McFeeley 
v. the United Kingdom, no . 8317/78, C o m m i s s i o n decision of 15 M a y 1980, 
D R 20, p . 44; Hogben v. the United Kingdom, no. 11653/85, C o m m i s s i o n 
decision of 3 M a r c h 1986, D R 46, p . 2 3 1 ; Pelle v. France, no. 11691/85, 
C o m m i s s i o n decis ion of 10 O c t o b e r 1986, D R 50, p . 263; a n d Borelli 
v. Switzerland, no . 17571/90, C o m m i s s i o n decis ion of 2 S e p t e m b e r 1993, 
u n r e p o r t e d ) . T h e y no ted t h a t t he C h a m b e r j u d g m e n t did not refer to t he 
Pelle or Hogben decis ions and they con t e s t ed t he basis on which t h e 
C h a m b e r d i s t ingu i shed Kiss and McFeely, cons ide r ing t h a t those cases 
still provided valid gu idance . Indeed , in Campbell and Fell t he C o u r t h a d 
not d i sapproved of those C o m m i s s i o n cases . N e i t h e r h a d the C h a m b e r 
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proper ly appl ied the pr inc ip les es tab l i shed in Campbell and Fell, in which 
the C o u r t , alive to the pa r t i cu l a r pr ison r e q u i r e m e n t s and conce rns , had 
accep ted b r o a d e r p a r a m e t e r s in a pr ison con tex t for t he discipl inary 
classif ication of p roceed ings . 

79. As to the changes to the pr ison disc ipl inary r eg ime of Eng land and 
W a l e s i n t roduced since the C h a m b e r ' s j u d g m e n t , the G o v e r n m e n t a r g u e d 
t h a t the G r a n d C h a m b e r ' s j u d g m e n t should not d e p e n d on w h e t h e r or 
not Eng land and Wales had found an a d e q u a t e discipl inary response to 
t h e C h a m b e r ' s j u d g m e n t . In any even t , they m a i n t a i n e d the i r posit ion 
tha t the impos i t ion of add i t iona l days was an essent ia l p a r t of t he 
m a i n t e n a n c e of discipline in pr isons and of t he a u t h o r i t y of the pr ison 
m a n a g e m e n t . T h e new p r o c e d u r e was not as effective as t he old and 
was r e g a r d e d as "second bes t" . T h e G o v e r n m e n t provided the following 
reasons . 

In the first p lace, the new sys tem involved g r e a t e r delays . A governor 
had to e x a m i n e a d isc ipl inary c h a r g e the day af ter it h a d been laid 
w h e r e a s an ad jud ica to r was r e q u i r e d to e x a m i n e a cha rge not l a te r t h a n 
28 days af ter it had been laid. A d j o u r n m e n t s before a governor de layed 
m a t t e r s a n u m b e r of days but those before a n ad jud ica to r involved delays 
of weeks , a factor c o m p o u n d e d by the r e q u i r e m e n t for legal r e p r e s e n t a 
t ion. Adjud ica tors had a l ready compla ined to the G o v e r n m e n t t h a t the 
sys tem was unwieldy a n d t h a t a d j o u r n m e n t s were f requen t ly sough t . 
Such delays u n d e r m i n e d the faith in t he sys tem of v ic t ims of offending 
behav iou r a n d w e a k e n e d the d e t e r r e n t va lue of the sys tem. Delay also 
m e a n t tha t in the days r u n n i n g up to ear ly re lease a p r i sone r could 
r e g a r d h im or herse l f as i m m u n e from an ad jud ica to r ' s award of 
add i t iona l days , l ead ing to a difference in t r e a t m e n t be tween those at t he 
ea r l i e r and l a t e r s t ages of the i r s en t ences . 

Secondly, the sys tem was admin i s t r a t ive ly more c u m b e r s o m e in t h a t it 
r e q u i r e d not if icat ion of the Lord Chance l l o r ' s D e p a r t m e n t of t he need for 
an ad jud ica to r and tha t d e p a r t m e n t ' s ident i f icat ion of a n ad jud ica to r free 
to h e a r t he case . Su i tab le facilities in pr ison w e r e r e q u i r e d for the hea r i ng , 
the judge a n d the solici tors , and add i t iona l e scor t ing r e q u i r e m e n t s took 
pr ison officers away from the i r n o r m a l du t i e s . 

Th i rd ly , the added a d m i n i s t r a t i v e costs to t he Pr ison Service of t he new 
sys tem d i r ec t ed funds away from o t h e r m o r e p ress ing concerns . Since t h e 
n u m b e r of cases to be re fe r red to ad jud ica to rs had the re fo re to be 
significantly r educed , t he new sys tem had effectively r emoved the 
avai labi l i ty in m a n y cases of the pena l ty of add i t iona l days . 

Four th ly , t he a d d e d costs a n d r e d u c e d effectiveness of the new pr i son 
discipl inary sys tem would increase t he incent ive to r eve r t to a comple te ly 
d i sc re t iona ry based remiss ion sys tem, t he revocat ion of which had led to 
the C h a m b e r ' s conclusion as to t he appl icabi l i ty of Art ic le 6 of t he 
Conven t ion . T h e G o v e r n m e n t m a i n t a i n e d t h a t t he C h a m b e r ' s j u d g m e n t 
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effectively pena l i sed a S t a t e for s t r u c t u r i n g its remiss ion sys tem with 
a view to e n h a n c i n g its incent ive objective, t hus u n d e r m i n i n g the 
l eg i t ima te policy objectives of an effective pr i son d isc ip l inary sys tem. I n 
this connec t ion , the G o v e r n m e n t a r g u e d tha t the C h a m b e r ' s app roach 
placed too m u c h e m p h a s i s on how the S ta te o rgan i sed its d iscipl inary 
and remiss ion sys tems , so tha t a S t a t e could avoid the app l ica t ion of 
Art ic le 6 by cleverly r eo rgan i s ing those sys tems , a resul t which would be 
c o n t r a r y to t he a u t o n o m o u s r e q u i r e m e n t s of Art ic le 6, which a re m e a n t to 
have a un i fo rm app l ica t ion t h r o u g h o u t t h e S t a t e s . T h e bes t a p p r o a c h 
would be to recognise tha t bo th d i sc re t iona ry and s t r u c t u r e d sys tems of 
remiss ion a n d a w a r d s of add i t iona l days had the s a m e effect in subs t ance 
upon a p r i soner and t h e n to apply a c o m m o n a p p r o a c h to all in assess ing 
the wid th of the discipl inary sphe re in a pr ison con tex t . 

80. As to the c h a n g e s i n t roduced by the Scot t i sh Pr ison Service, the 
G o v e r n m e n t s u b m i t t e d t he re were m a t e r i a l differences b e t w e e n the 
discipl inary sys tems o p e r a t i n g in Scot land a n d in E n g l a n d and W a l e s 
pr ior to the changes in 2001 and 2002 respect ively: in Scot land the 
m a x i m u m n u m b e r of add i t iona l days which could have been a w a r d e d was 
lower and awards of add i t iona l days were m a d e less often. T h e Scot t i sh 
execut ive felt t he re fo re less c o n s t r a i n e d by the a b a n d o n m e n t of this 
sys tem and , indeed , had only s u s p e n d e d the use of add i t iona l days 
subject to review. 

8 1 . T h e G o v e r n m e n t also c o m m e n t e d on the s t a t e m e n t s and repor t s 
s u b m i t t e d by the app l i can t s . As to D r Loucks ' r epo r t , they po in ted out 
t h a t , even t a k i n g those sys t ems to which she re fe r red , it was c o m m o n for 
E u r o p e a n coun t r i e s to o p e r a t e the i r pr ison discipl inary a n d remiss ion 
sys tems in a m a n n e r which a s s u m e d t h a t Ar t ic le 6 did not apply, w h e t h e r 
remiss ion t i m e or privi leges w e r e lost b y w a y of sanc t ion for discipl inary 
infract ions . Indeed , of t he coun t r i e s reviewed by D r Loucks , Scot land 
was t he only one t h a t no longer r e t a i n e d the possibili ty of sanc t ion ing 
misconduc t by loss of ear ly re lease or r emiss ion . T h e G o v e r n m e n t also 
s u b m i t t e d s t a t e m e n t s by Mr P. W h e a t l e y (Di rec to r G e n e r a l of the Pr ison 
Service of E n g l a n d and Wale s , wi th extens ive expe r i ence in t h a t service) 
and by Ms S. T a s k e r (an expe r i enced governor wi th extens ive adjudica t ion 
expe r i ence in the Pr i son Service of Eng land and Wales ) which refu ted the 
c la ims m a d e in t h e s t a t e m e n t s of M r Q u i n n a n d of t h e app l i can t s ' 
r e p r e s e n t a t i v e . 

(d) T h e C o u r t ' s a s s e s s m e n t 

82. T h e C o u r t no tes t h a t it r e m a i n s u n d i s p u t e d t h a t the s t a r t i ng -
point , for t he a s s e s s m e n t of t he appl icabi l i ty of t he c r imina l aspect of 
Art ic le 6 of t he C o n v e n t i o n to t he p re sen t p roceed ings , is the c r i t e r i a 
ou t l ined in Engel and Others (cited above, pp. 34-35, §§ 82-83): 
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82 . ... 

" . . . [ I ] t is first n e c e s s a r y t o k n o w w h e t h e r t h e p r o v i s i o n ( s ) d e f i n i n g t h e offence 

c h a r g e d b e l o n g , a c c o r d i n g t o t h e l ega l s y s t e m of t h e r e s p o n d e n t S t a t e , t o c r i m i n a l l aw, 

d i s c i p l i n a r y law o r b o t h c o n c u r r e n t l y . T h i s h o w e v e r p r o v i d e s n o m o r e t h a n a s t a r t i n g 

p o i n t . T h e i n d i c a t i o n s so a f fo rded h a v e on ly a f o r m a l a n d r e l a t i v e v a l u e a n d m u s t be 

e x a m i n e d in t h e l igh t of t h e c o m m o n d e n o m i n a t o r of t h e r e s p e c t i v e l e g i s l a t i o n of t h e 

v a r i o u s C o n t r a c t i n g S t a t e s . 

T h e v e r y n a t u r e o f t h e offence is a f ac to r of g r e a t e r i m p o r t . . . . 

H o w e v e r , s u p e r v i s i o n by t h e C o u r t d o e s n o t s l o p t h e r e . S u c h s u p e r v i s i o n w o u l d 

g e n e r a l l y p r o v e t o b e i l lusory if it d id not a l so t a k e i n t o c o n s i d e r a t i o n t h e d e g r e e of 

s e v e r i t y of t h e p e n a l t y t h a t t h e p e r s o n c o n c e r n e d r i sks i n c u r r i n g . In a soc i e ty 

s u b s c r i b i n g to t h e r u l e o f law, t h e r e b e l o n g to t h e ' c r i m i n a l ' s p h e r e d e p r i v a t i o n s of 

l i be r ty l i ab le to be i m p o s e d a s a p u n i s h m e n t , e x c e p t t h o s e w h i c h by t h e i r n a t u r e , 

d u r a t i o n o r m a n n e r of e x e c u t i o n c a n n o t be appreciably" d e t r i m e n t a l . ... 

8 3 . It is on t h e b a s i s of t h e s e c r i t e r i a t h a t t h e C o u r t will a s c e r t a i n w h e t h e r s o m e o r 

all of t h e a p p l i c a n t s w e r e t h e s u b j e c t of a ' c r i m i n a l c h a r g e ' w i t h i n t h e m e a n i n g of 

A r t i c l e 6 § 1 . " 

83. T h e C o u r t fu r the r observes t h a t in its l a t e r j u d g m e n t in Campbell 
and Fell (ci ted above, p . 35, §§ 68-69), it appl ied the Engel c r i t e r i a in a 
pr ison con tex t . In its j u d g m e n t , the C o u r t cons idered w h e r e t h e dividing 
line l eg i t ima te ly fell b e t w e e n the c r imina l a n d the disc ipl inary in t h e 
pr ison con tex t a n d no ted as follows: 

" 6 8 . ... 

( a ) T h e C o n v e n t i o n is not o p p o s e d to t h e C o n t r a c t i n g S t a t e s c r e a t i n g o r m a i n t a i n i n g 

a d i s t i n c t i o n b e t w e e n c r i m i n a l law a n d d i s c i p l i n a r y l aw a n d d r a w i n g t h e d i v i d i n g l ine , 

b u t it d o e s not follow t h a t t h e c l a s s i f i ca t ion t h u s m a d e is dec i s ive for t h e p u r p o s e s of t h e 

C o n v e n t i o n . 

(b) If t h e C o n t r a c t i n g S t a t e s w e r e a b l e a t t h e i r d i s c r e t i o n , by c lass i fy ing a n offence 

a s d i s c i p l i n a r y i n s t e a d of c r i m i n a l , t o e x c l u d e t h e o p e r a t i o n of t h e f u n d a m e n t a l c l a u s e s 

of A r t i c l e s 6 a n d 7, t h e a p p l i c a t i o n of t h e s e p r o v i s i o n s w o u l d be s u b o r d i n a t e d to t h e i r 

s o v e r e i g n will . A l a t i t u d e e x t e n d i n g t h u s far m i g h t l e ad t o r e s u l t s i n c o m p a t i b l e w i t h t h e 

ob jec t a n d p u r p o s e of t h e C o n v e n t i o n . 

69 . T h e C o u r t w a s ca r e fu l in t h e E n g e l a n d O t h e r s j u d g m e n t to s t a t e t h a t , as r e g a r d s 

t h e d i v i d i n g l i ne b e t w e e n t h e ' c r i m i n a l ' a n d t h e ' d i s c i p l i n a r y ' , it w a s c o n f i n i n g i t s 

a t t e n t i o n t o t h e s p h e r e w i t h w h i c h t h e c a s e w a s c o n c e r n e d , n a m e l y m i l i t a r y s e rv i ce . I t 

is we l l a w a r e t h a t in t h e p r i s o n c o n t e x t t h e r e a r e p r a c t i c a l r e a s o n s a n d r e a s o n s of pol icy 

for e s t a b l i s h i n g a spec i a l d i s c i p l i n a r y r e g i m e , for e x a m p l e s e c u r i t y c o n s i d e r a t i o n s a n d 

t h e i n t e r e s t s o f p u b l i c o r d e r , t h e n e e d t o d e a l w i t h m i s c o n d u c t by i n m a t e s a s 

e x p e d i t i o u s l y a s poss ib l e , t h e a v a i l a b i l i t y of t a i l o r - m a d e s a n c t i o n s w h i c h m a y no t be a t 

t h e d i s p o s a l of t h e o r d i n a r y c o u r t s a n d t h e d e s i r e of t h e p r i s o n a u t h o r i t i e s t o r e t a i n 

u l t i m a t e r e s p o n s i b i l i t y for d i s c i p l i n e w i t h i n t h e i r e s t a b l i s h m e n t s . 

H o w e v e r , t h e g u a r a n t e e of a fa i r h e a r i n g , w h i c h is t h e a i m of A r t i c l e 6, is o n e of t h e 

f u n d a m e n t a l p r i n c i p l e s of a n y d e m o c r a t i c soc i e ty , w i t h i n t h e m e a n i n g of t h e C o n v e n t i o n 

( see t h e C o l d e r j u d g m e n t . . . ) . As t h e C o l d e r j u d g m e n t s h o w s , j u s t i c e c a n n o t s t o p a t t h e 

p r i s o n g a t e a n d t h e r e is, in a p p r o p r i a t e c a s e s , n o w a r r a n t for d e p r i v i n g i n m a t e s of t h e 

s a f e g u a r d s of A r t i c l e 6. 
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It follows t h a t t h e p r i n c i p l e s s e t f o r t h in t h e E n g e l a n d O t h e r s j u d g m e n t a r c a l s o 

r e l e v a n t , mutatis mutandis, in a c u s t o d i a l s e t t i n g a n d t h a t t h e r e a s o n s m e n t i o n e d a b o v e 

c a n n o t o v e r r i d e t h e n e c e s s i t y of m a i n t a i n i n g , t h e r e t o o , a d i v i d i n g l ine b e t w e e n t h e 

' c r i m i n a l ' a n d t h e ' d i s c i p l i n a r y ' t h a t is c o n s i s t e n t w i t h t h e ob jec t a n d p u r p o s e of 

A r t i c l e 6 . It t h e r e f o r e h a s t o b e d e t e r m i n e d w h e t h e r t h e p r o c e e d i n g s a g a i n s t 

M r C a m p b e l l h a v e t o be r e g a r d e d a s c o m i n g w i t h i n t h e ' c r i m i n a l ' s p h e r e for C o n 

v e n t i o n p u r p o s e s . T o t h i s e n d , t h e C o u r t c o n s i d e r s it r i g h t to a p p l y , m a k i n g d u e 

a l l o w a n c e for t h e d i f f e r e n t c o n t e x t , t h e c r i t e r i a s t a t e d in t h a t j u d g m e n t . " 

84. Whi le in Campbell and Fell t he C o u r t the re fo re recognised t he 
special n a t u r e of t he pr i son e n v i r o n m e n t , which d i s t i ngu i shed pr isons 
from the mi l i t a ry con tex t e x a m i n e d in Engel, it wen t on to e m p h a s i s e t he 
f u n d a m e n t a l n a t u r e of the fair h e a r i n g g u a r a n t e e s of Art ic le 6 a n d tha t 
t h e r e was , in a p p r o p r i a t e cases, no w a r r a n t for depr iv ing p r i sone r s of t he 
sa feguards of t ha t Ar t ic le . 

85. In such c i r c u m s t a n c e s , as in Campbell and Fell, the G r a n d C h a m b e r 
a g r e e s wi th the C h a m b e r t h a t it is correct to apply t he Engel c r i t e r i a to t h e 
facts of the p r e s e n t cases in d e t e r m i n i n g w h e r e to place t he dividing line 
b e t w e e n the " c r i m i n a l " a n d the "disc ip l inary" . T h e C o u r t will do so in a 
m a n n e r cons is ten t wi th the object a n d pu rpose of Ar t ic le 6 of t he 
Conven t ion , while m a k i n g "due a l lowance" for the pr i son con tex t a n d for 
t h e "prac t i ca l r easons and r easons of policy" in favour of e s tab l i sh ing a 
special pr ison discipl inary r e g i m e . 

86. In addi t ion , it is t he C o u r t ' s es tabl ished j u r i s p r u d e n c e tha t t h e 
second and th i rd c r i te r ia laid down in Engel a r e a l t e rna t ive and not 
necessar i ly cumula t ive : for Art ic le 6 to be held appl icable , it suffices tha t 
t he offence in ques t ion is by its n a t u r e to be r e g a r d e d as " c r imina l " from 
the poin t of view of the Conven t ion , or t h a t t he offence m a d e the person 
liable to a sanct ion which, by its n a t u r e and d e g r e e of severi ty, belongs in 
gene ra l to the "c r imina l " sphe re (sec Ozturk v. Germany, j u d g m e n t of 
21 F e b r u a r y 1984, Series A no. 73, p . 2 1 , § 54, and Lutz v. Germany, 
j u d g m e n t of 25 Augus t 1987, Series A no. 123, p. 23 , § 55) . Th i s does not 
exc lude tha t a cumula t ive app roach m a y be a d o p t e d whe re s e p a r a t e 
analysis of each c r i te r ion does not m a k e it possible to reach a c lear 
conclusion as to the ex is tence of a c r imina l c h a r g e (see Bendenoun v. France, 
j u d g m e n t of 24 F e b r u a r y 1994, Series A no. 284, p . 20, § 47; Benham v. the 
United Kingdom, j u d g m e n t of 10 J u n e 1996, Reports of Judgments and Decisions 
1996-III, p . 756, § 56; Garyfallou AEBE v. Greece, j u d g m e n t of 24 S e p t e m b e r 
1997, Reports 1997-V, p. 1830, § 33 ; and Lauko v. Slovakia, j u d g m e n t of 
2 S e p t e m b e r 1998, Reports 1998-VI, pp . 2504-05, § 57) . 

87. T h e C o u r t would also m a k e ce r t a in observa t ions on the m o r e 
gene ra l submiss ions of the p a r t i e s conce rn ing the appl ica t ion of the Engel 
cr i t e r i a to a pr ison e n v i r o n m e n t . 

88. In the first p lace , t he C o u r t no tes t h a t t he G o v e r n m e n t ' s c en t r a l 
submiss ion was t h a t t he necess i ty of m a i n t a i n i n g an effective pr ison 
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disc ipl inary r eg ime had to weigh heavily in d e t e r m i n i n g w h e r e t he 
dividing line be tween the c r imina l and discipl inary lay. As in Campbell and 
Fell, the C o u r t does not ques t i on t he i m p o r t a n c e of p re se rv ing an effective 
sys tem of o r d e r a n d cont ro l in pr ison. However , it does not find compel l ing 
t he G o v e r n m e n t ' s a r g u m e n t t h a t the loss by the governor of the power to 
award "add i t iona l days" would u n d e r m i n e the pr ison discipl inary r eg ime 
in Eng land and Wales . 

In this r e g a r d , t he C o u r t no tes t h a t o t h e r sanc t ions w e r e avai lable to 
governors at the re levan t t i m e s ( inc luding forfei ture of pr ivi leges, 
exclusion from assoc ia ted work a n d cel lu lar con f inemen t ) and t h a t the 
r a n g e a n d severi ty of sanc t ions o t h e r t h a n add i t iona l days has b e e n 
e x t e n d e d and increased since t he app l i c an t s ' ad judica t ion p roceed ings , 
mos t recen t ly in Augus t 2002 (see p a r a g r a p h s 37 a n d 55 above) . T h e 
C o u r t cons iders tha t it has not been convincingly exp la ined why these 
o t h e r sanc t ions would not have an impac t c o m p a r a b l e to awards of 
add i t iona l days in m a i n t a i n i n g the effectiveness of t he pr ison dis
c ipl inary sys tem, inc luding the a u t h o r i t y of the pr ison m a n a g e m e n t . In 
this r ega rd , the G o v e r n m e n t did not add res s how a sanc t ion wi th 
i m m e d i a t e appl ica t ion would be less effective t h a n an award of 
add i t i ona l days, which is not se rved unt i l a p r i soner ' s ear ly re lease d a t e 
(set p u r s u a n t to sect ion 33 of the 1991 Act) and which in m a n y cases will 
be the re fore served some t ime , even yea r s , af ter t he ad judica t ion 
h e a r i n g . F u r t h e r , the C o u r t does not cons ider tha t the G o v e r n m e n t 
have convincingly d e m o n s t r a t e d significant m a t e r i a l differences be tween 
the discipl inary needs in Scot t ish pr i sons , w h e r e use of addi t iona l days 
was s u s p e n d e d a lmost two years ago, and those needs in pr isons in 
Eng land and Wales . 

A new discipl inary sys tem has been in place in pr isons in Eng land and 
W a l e s since Augus t 2002: it r e t a i n s the sanc t ion of add i t iona l days but 
ves ts t he power to m a k e such a w a r d s in ad jud ica tors . T h e fact t h a t t he 
G o v e r n m e n t r e s p o n d e d to t he C h a m b e r ' s j u d g m e n t by m a k i n g ce r t a in 
d o m e s t i c changes canno t be d e t e r m i n a t i v e of the con t e s t ed issue of 
appl icabi l i ty still before this C o u r t . 

T h e G o v e r n m e n t have a r g u e d , as a pract ical cons idera t ion aga ins t 
i n t e r p r e t i n g Art ic le 6 so as to m a k e its g u a r a n t e e s appl icable to cases such 
as t he p r e s e n t ones , t h a t t he new sys tem is less effective t h a n the fo rmer 
sys tem, and , in pa r t i cu la r , t h a t it has given rise to add i t iona l 
admin i s t r a t ive and financial b u r d e n s , as well as to delay in adjudicat ion 
(see p a r a g r a p h 79 above) . In Campbell and Fell (p. 35, § 69 - and see 
p a r a g r a p h 83 above) , t he C o u r t accep ted t h a t t he re migh t be pract ical 
r easons and reasons of policy for es tab l i sh ing a special pr ison discipl inary 
sys tem, bu t e m p h a s i s e d tha t , in a p p r o p r i a t e cases , t h e r e was no w a r r a n t for 
depr iv ing pr i soners of the sa feguards of Art icle 6 of the Conven t ion . In t he 
C o u r t ' s view, t he obstacles rel ied on by the G o v e r n m e n t a r e not , on the i r 
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own, such as to enta i l the inapplicabi l i ty of Art ic le 6 to p roceedings before 
the pr ison governor . 

89. Secondly, the pa r t i e s exchanged submiss ions on the sys tems of 
early re lease a n d discipline cu r ren t ly in place in ce r t a in E u r o p e a n 
coun t r i e s and on decisions of the Commiss ion conce rn ing some of those 
sys tems as they o p e r a t e d a t t he re levant t imes . T h e G o v e r n m e n t also 
cons idered it a n o m a l o u s tha t t he g u a r a n t e e s of Art icle 6 should apply 
because a S ta te had in t roduced into its law a m o r e t r a n s p a r e n t a n d 
legally ce r t a in sys tem for the benefit of pr isoners but which provided 
for t he g r a n t of awards of addi t iona l days ' d e t e n t i o n , w h e r e a s such 
g u a r a n t e e s would not be appl icable to a less t r a n s p a r e n t sys tem involving 
the g r a n t and loss of d i sc re t ionary per iods of remiss ion . 

However , it is not for the C o u r t to decide in the p r e s e n t case w h e t h e r 
such an a n o m a l y in fact exis ts or how in t he p r e s e n t day the C o u r t would 
apply t he Engel c r i t e r i a to a sys tem based on pr inc ip les of d i sc re t ionary 
remiss ion . T h e C o u r t ' s task is to d e t e r m i n e how those c r i t e r i a a r c to be 
appl ied to the sys tem at issue in t he p r e s e n t case , n a m e l y a sys tem u n d e r 
which governors h a d the power to award u p to 42 days of cus tody 
add i t iona l to the per iod d u r i n g which a p r i sone r would o the rwise have 
been d e t a i n e d for the offence for which he or she was init ial ly convicted. 

2. The first of the Engel criteria - the domestic classification of the offences 

90. T h e offences wi th which the app l ican t s were c h a r g e d were classified 
by domes t i c law as discipl inary: p a r a g r a p h s (1) and (17) of Rule 47 of t h e 
Prison Rules s ta te t h a t the re levant conduct on the p a r t of a pr i soner shall 
be "an offence aga ins t d isc ipl ine" and the Pr i son Rules go on to set out how 
such offences shall be dea l t wi th u n d e r the pr ison discipl inary r eg ime by 
adjudicat ion before the governor (see p a r a g r a p h s 3 1 , 33 and 35 above) . 

T h u s , as the C h a m b e r no ted , accord ing to na t iona l law the adjudica t ion 
of such offences was t r e a t e d as a d isc ipl inary m a t t e r a n d was des igned 
to m a i n t a i n o rde r wi th in t he confines of the pr ison. T h e fact, as poin ted 
out by the G o v e r n m e n t , t h a t a governor ' s f indings would not form par t of 
the app l i can t s ' c r imina l record is s imply a n a t u r a l consequence of t he 
discipl inary classification of the offence. 

9 1 . However , t he indica t ions so afforded by the na t iona l law have only 
a formal and re la t ive va lue ; the "very n a t u r e of the offence is a factor of 
g r e a t e r i m p o r t " (see Engel and Others, c i ted above, pp. 34-35, § 82). 

3. The second of the Engel criteria - the nature of the charge 

(a) The Chamber's judgment 

92. H a v i n g no ted t he facts s u r r o u n d i n g the c h a r g e of violent t h r e a t s 
aga ins t t he first app l i can t (see p a r a g r a p h 17 above) , t he C h a m b e r did 
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not exc lude t h a t those facts could also have lent t hemse lves to c r imina l 
p rosecu t ion u n d e r sect ions 4 a n d 5 of t he 1986 Act . Whi le t he C h a m b e r 
found t h a t t he c h a r g e of assaul t aga ins t the second appl ican t (see 
p a r a g r a p h 25 above) involved a re lat ively trivial incident which migh t not 
necessar i ly have led to p rosecu t ion ou t s ide t he pr ison con tex t , it observed 
t h a t assau l t was an offence u n d e r t he c r imina l law as well as u n d e r t he 
Pr i son Rules . T h e C h a m b e r concluded tha t those factors gave t he 
cha rges a c e r t a i n colour ing which did not ent i re ly coincide wi th t h a t of a 
pure ly disc ipl inary m a t t e r . 

( b ) T h e a p p l i c a n t s ' s u b m i s s i o n s t o t h e G r a n d C h a m b e r 

93. T h e app l ican t s endorsed this app roach and conclusion of the 
C h a m b e r . Whi le ce r ta in offences a r e cha rac te r i s t i c of a discipl inary 
system as the i r very ex is tence d e p e n d s on the s t a tu s of t he pe r son as a 
pr isoner , o t h e r cha rges a r e " m i x e d " in tha t they be long s imul taneous ly to 
t he c r imina l and discipl inary spheres , which factor t ends s t rongly in favour 
of t r e a t i n g those cha rges as c r imina l for the purpose of Art ic le 6. In this 
l a t t e r respect , the appl ican ts r e m i n d e d the C o u r t t h a t the offences wi th 
which they were cha rged were of a g e n e r a l c h a r a c t e r ; the e l e m e n t s of the 
offences were precisely t he s a m e as those of t he equiva lent c r imina l 
offences; the conduct al leged could have been the subject of c r imina l 
p rosecu t ion outs ide the prison; t h e proceedings were adversa r ia l in 
cha rac t e r ; t he b u r d e n a n d s t a n d a r d of proof adop ted in discipl inary 
proceedings were the s a m e as in a c r imina l cour t ; and the pena l t i es 
imposed were bo th puni t ive a n d p reven ta t ive in n a t u r e , purpose and effect. 

( c ) T h e G o v e r n m e n t ' s s u b m i s s i o n s t o t h e G r a n d C h a m b e r 

94. T h e G o v e r n m e n t cons idered t h a t t h e r e were essent ia l ly four 
factors which should be e x a m i n e d in d e t e r m i n i n g the n a t u r e of a c h a r g e . 

95. In t he first p lace, the h a l l m a r k of a discipl inary offence was t h a t it 
was d i r ec ted towards a given g r o u p possess ing a special s t a t u s as opposed 
to d i r ec t ed towards all c i t izens . T h e offences of which the app l i can t s w e r e 
c h a r g e d were c o n t r a r y to Rule 47 of t h e Pr i son Rules and they w e r e , as 
such, p r i m a facie, d isc ipl inary a n d not c r i m i n a l offences. 

96. Secondly, it was also re levan t to look a t t he se r iousness of t he 
i m p u g n e d conduc t . In Campbell and Fell, t he C o u r t e m p h a s i s e d t h a t it was 
t he especial ly grave n a t u r e of the offences at issue which led it to t he 
conclusion t h a t t he offences in t h a t case had a "ce r t a in co lour ing" which 
did not coincide wi th t h a t of a pure ly disc ipl inary offence. T h e Govern
m e n t cons ide red t h a t the C h a m b e r did not sufficiently t ake account of 
t he fact t h a t the offences a t issue in t he p r e s e n t case were not a t all of 
t he s a m e o r d e r of se r iousness as t he offences a t issue in Campbell and Fell. 
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97. Th i rd ly , while the G o v e r n m e n t accep ted tha t it was re levan t to 
cons ider w h e t h e r the offence gave r ise , at least in theory, to concu r r en t 
d isc ipl inary and c r imina l liability, they poin ted out t ha t it was inevi table 
t h a t t h e r e would be an over lap b e t w e e n offences fo rming pa r t of pr ison 
disc ipl inary and c r imina l r e g i m e s , given t h a t the objective of bo th was to 
seek to m a i n t a i n r ea sonab le and accep tab le s t a n d a r d s of behaviour . 
Accordingly, such an over lap was j u s t one factor to be t a k e n in to account 
in t he overal l a s s e s s m e n t of the n a t u r e of t he c h a r g e , but such an over lap 
should not obscu re t he fact t h a t t he offences u n d e r a p r i son discipl inary 
code genera l ly had a p r e d o m i n a n t l y discipl inary c h a r a c t e r . T h e C h a m b e r 
accorded , in the G o v e r n m e n t ' s opinion, far too m u c h weight to this 
c o n c u r r e n t liability issue. In Engel itself, a l t h o u g h the offences were 
cons ide red "mixed" , the C o u r t held t h a t the S t a t e was in pr inciple 
en t i t l ed to employ the disc ipl inary r a t h e r t h a n the c r imina l law as the 
i m p u g n e d ac ts were in con t r aven t i on of " legal ru le[s] govern ing the 
ope ra t i on of the a r m e d forces" (see Engel and Others, pp . 34-35, § 82) . 

98. Four th ly , the G o v e r n m e n t accep ted t h a t t he C o u r t ' s case-law 
provided t h a t a c h a r g e ' s puni t ive pu rpose was indicat ive of its c r imina l 
n a t u r e and t h a t the pu rpose of d isc ipl inary sanc t ions u n d e r t he Pr ison 
Rules was to some ex t en t pun i t ive . However , t ha t was not t h e i r p r i m a r y 
purpose . M a i n t a i n i n g a def ined set of offences aga ins t discipline willi the 
impos i t ion (and, as a p p r o p r i a t e , r e m i t t i n g ) of sanc t ions was bu t an aspect 
of the successful ope ra t i on of t he ear ly re lease sys tem: t he possibili ty of 
ear ly re lease gave p r i soners an incent ive to behave well , but it was 
co r respond ing ly necessa ry t h a t a p r i sone r should lose ear ly r e l ea se for 
bad behaviour . T h e p r i m a r y pu rpose of the pr ison disc ipl inary sys tem 
was the re fore " p r e v e n t a t i v e " . I ndeed , t h e p r e d o m i n a n t significance of 
the a p p l i c a n t s ' conduc t was t h a t it had a t endency to u n d e r m i n e t he good 
m a n a g e m e n t of the pr ison and the a u t h o r i t y of pr ison officers. T h e r e was 
"no real p ro spec t " tha t t he first app l ican t would have ca r r i ed out the 
t h r e a t aga ins t t he p roba t i on officer a n d t h e assau l t of which the second 
app l ican t was found guil ty was minor . However , it would have been 
inimical to the m a i n t e n a n c e of good o r d e r in pr i son if t hey had been 
al lowed to car ry out such acts wi th i m p u n i t y a n d had these acts gone 
u n p u n i s h e d . 

99. T h e G o v e r n m e n t concluded the re fo re t h a t t he p r e d o m i n a n t 
co lour ing of the offences wi th which the app l ican t s had b e e n c h a r g e d was 
disc ipl inary r a t h e r t h a n c r imina l . 

(d) T h e C o u r t ' s a s s e s s m e n t 

100. In exp la in ing the a u t o n o m o u s n a t u r e of t he concept of " c r imina l " 
in Art ic le 6 of t he Conven t ion , t he C o u r t has e m p h a s i s e d t h a t t he 
C o n t r a c t i n g S t a t e s could not a t t he i r d iscre t ion classify an offence as 
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disc ipl inary ins tead of c r imina l , or p rosecu te the a u t h o r of a " m i x e d " 
offence on the disc ipl inary r a t h e r t h a n on the c r imina l p l ane , as this 
would s u b o r d i n a t e t he ope ra t i on of the f u n d a m e n t a l c lauses of Art ic le 6 
to t he i r sovere ign will. T h e C o u r t ' s role u n d e r t h a t Art ic le is t he re fo re t o 
satisfy itself tha t the discipl inary does not imprope r ly encroach upon the 
c r imina l (see Engel and Others, c i ted above, p . 34, § 81) . 

101. In Campbell and Fell (cited above, p . 36, § 71), it was no ted tha t 
misconduc t by a p r i sone r migh t t ake different forms; while ce r t a in acts 
were c lear ly no m o r e t h a n ques t ions of i n t e rna l discipl ine, o t h e r s could 
not be seen in t he s a m e l ight . Re levan t ind ica tors were t h a t " some 
m a t t e r s m a y be more ser ious t h a n o t h e r s " , t h a t the il legality of the 
re levant act migh t t u r n on the fact t h a t it was c o m m i t t e d in pr ison and 
t h a t conduc t which c o n s t i t u t e d an offence u n d e r t h e Rules m i g h t a lso 
a m o u n t to an offence u n d e r the c r imina l law so t h a t , theore t ica l ly at 
leas t , t h e r e was n o t h i n g to p reven t conduc t of this kind be ing the subject 
of bo th c r imina l and disc ipl inary p roceed ings . 

102. Moreove r , c r imina l pena l t i e s have been cus tomar i ly recognised as 
compr i s ing the twin objectives of p u n i s h m e n t a n d d e t e r r e n c e (see Ozturk, 
Bendenoun and Lauko, j u d g m e n t s ci ted above, pp. 20-21 , § 53 , p . 20, § 47, 
a n d p. 2505, § 58, respect ively) . 

103. In the p r e s e n t case , t he C o u r t no tes , in the first p lace, t ha t the 
offences in ques t ion were d i r ec t ed t owards a g r o u p possess ing a special 
s t a t u s , n a m e l y p r i sone r s , as opposed to all c i t izens . However , the C o u r t 
does not accept the G o v e r n m e n t ' s submiss ion t h a t this fact r e n d e r s t he 
n a t u r e of t he offences p r i m a facie disciplinary. It is bu t one of t he 
" re levan t i n d i c a t o r s " in assess ing the n a t u r e of t he offence (see Campbell 
and Fell, c i ted above , p . 36, § 7 1 ) . 

104. Secondly, it was not d i spu ted before t he G r a n d C h a m b e r tha t 
t he c h a r g e aga ins t t he first app l ican t co r r e sponded to an offence in t he 
o rd ina ry c r imina l law (sect ions 4 a n d 5 of the 1986 Act ) . It is also c lear 
t ha t the c h a r g e of assaul t aga ins t t he second appl icant is an offence u n d e r 
the c r imina l law as well as u n d e r the Prison Rules . It is t r u e t h a t t he l a t t e r 
c h a r g e involved a relat ively minor incident of de l ibe ra te ly colliding with a 
pr ison officer, which m a y not necessar i ly have led to prosecut ion ou t s ide 
the pr ison con tex t . It is a lso t rue t h a t t he e x t r e m e gravi ty of t he offence 
m a y be indicat ive of i ts c r imina l n a t u r e , as indica ted in Campbell and Fell 
(see p a r a g r a p h 101 above) . However , t ha t does not conversely m e a n tha t 
t he minor n a t u r e of an offence can , of itself, t ake it ou ts ide t he a m b i t of 
Art ic le 6, as t he re is no th ing in the Conven t ion to suggest t ha t t he c r imina l 
n a t u r e of a n offence, wi th in t he m e a n i n g of the second of the Engel c r i te r ia , 
necessar i ly r equ i r e s a c e r t a i n d e g r e e of se r iousness (see Ozturk, c i ted above, 
pp. 20-21, § 53). T h e re l iance on the severi ty of the pena l ty in Campbell and 
Fell (pp. 37-38, § 72) was a m a t t e r re levant to the th i rd of the Engel c r i t e r ia 
as opposed to a factor def ining the n a t u r e of the offence. 
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Rely ing on Conven t i on case-law, t he G o v e r n m e n t c o n t e s t e d the weight 
to be a t t a c h e d to this c o n c u r r e n t c r imina l a n d d isc ip l inary liability. 
However , in the case mos t d i rec t ly in poin t , Campbell and Fell (p. 36, § 71), 
t he C o u r t re fe r red to even a " t h e o r e t i c a l " possibili ty of t he i m p u g n e d acts 
be ing the subject of c o n c u r r e n t c r imina l and discipl inary p roceed ings as a 
re levan t factor in the a s s e s s m e n t of t he n a t u r e of t he offence and it did 
so i n d e p e n d e n t l y of t he gravi ty of the offences in ques t ion . Accordingly, 
and even no t ing the pr ison con t ex t of the cha rges , t he theo re t i ca l 
possibil i ty of c o n c u r r e n t c r imina l a n d disc ipl inary liabili ty is, a t t h e very 
least , a r e levan t point which t ends to the classif ication of t he n a t u r e of 
bo th offences as " m i x e d " offences. 

105. Th i rd ly , t he G o v e r n m e n t s u b m i t t h a t d isc ipl inary ru les a n d sanc
t ions in pr ison a re des igned p r imar i ly to e n s u r e t he successful ope ra t ion of 
a sys tem of ear ly re lease so t h a t t he "pun i t i ve" e l e m e n t of the offence 
is s econda ry to the p r i m a r y pu rpose of " p r e v e n t i o n " of d i so rde r . T h e 
C o u r t cons iders tha t awards of add i t iona l days were , from any viewpoint , 
imposed af ter a finding of culpabi l i ty (see Benham, c i ted above, p . 756, § 56) 
to p u n i s h t he app l i can t s for t he offences they had c o m m i t t e d and 
to p r even t fu r the r offending by t h e m a n d o t h e r p r i sone r s . It does not 
find persuas ive the G o v e r n m e n t ' s a r g u m e n t d i s t ingu i sh ing b e t w e e n the 
p u n i s h m e n t a n d d e t e r r e n t a ims of the offences in ques t ion , these 
objectives not be ing m u t u a l l y exclusive (see Oztiirk, c i ted above, pp. 20-21, 
§ 53) a n d be ing recognised as cha rac t e r i s t i c f ea tu res of c r imina l pena l t i e s 
(see p a r a g r a p h 102 above) . 

106. Accordingly, the C o u r t cons iders t h a t these factors , even if they 
were not of t hemse lves sufficient to lead to t he conclusion t h a t t he 
offences wi th which the app l i can t s w e r e c h a r g e d a r e to be r e g a r d e d as 
" c r i m i n a l " for Conven t i on pu rposes , c lear ly give t h e m a c e r t a i n co lour ing 
which does not en t i re ly coincide wi th t h a t of a pure ly disc ipl inary m a t t e r . 

107. T h e C o u r t finds, as did t he C h a m b e r , t ha t it is the re fore 
necessa ry to t u r n to t he th i rd c r i t e r ion : t he n a t u r e and d e g r e e of severi ty 
of the pena l ty t h a t t he app l i can t s r isked i ncu r r i ng (see Engel and Others, 
pp . 34-35, § 82, a n d Campbell and Fell, pp . 37-38, § 72, b o t h c i ted above) . 

4. The third of the Enge l criteria - the nature and severity of the penalty 

(a) The Chamber's judgment 

108. As to t he n a t u r e of the pena l ty , t he C h a m b e r cons idered t h a t any 
r ight to re lease did not ar ise unt i l the expi ry of any addi t iona l days awarded 
u n d e r sect ion 42 of the 1991 Act . T h e legal basis for the app l i can t s ' 
d e t e n t i o n d u r i n g those addi t iona l days con t inued to be t he or iginal con
viction and sen tence a n d tha t d e t e n t i o n was t hus clearly lawful u n d e r 
domes t i c law. However , the C h a m b e r found t h a t t he app l i can t s were , 
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never the less , d e t a i n e d in pr ison beyond the d a t e on which they would 
o therwise have been re leased , as a consequence of s e p a r a t e discipl inary 
proceedings u n r e l a t e d to t he or iginal conviction. O n the ques t ion of the 
severi ty of the depr iva t ions of l iber ty which were at s t ake and which were 
ac tua l ly imposed , t he C h a m b e r found tha t those depr iva t ions of l iberty had 
to be r ega rded as apprec iab ly d e t r i m e n t a l and t h a t the p r e s u m p t i o n tha t 
the cha rges resu l t ing in such awards were c r imina l had not been r e b u t t e d . 

(b) T h e a p p l i c a n t s ' s u b m i s s i o n s t o t h e G r a n d C h a m b e r 

109. T h e app l i can t s a g r e e d wi th this analysis a n d conclusion of the 
C h a m b e r , a l t h o u g h they no ted that the C h a m b e r had d i sag reed wi th 
t he i r analysis of the impac t of the 1991 Act on the ques t ion of w h e t h e r a 
decis ion of a governor to award add i t iona l days a l t e r ed the legal basis for a 
p r i soner ' s d e t e n t i o n . 

110. T h e y added t h a t t he C h a m b e r ' s a p p r o a c h to the appl ica t ion of 
t he "apprec iab ly d e t r i m e n t a l " tes t was t he only workab le one , not 
least because t he d u e process r e q u i r e m e n t s of a h e a r i n g could not be 
d e t e r m i n e d re t rospec t ive ly in t he light of the a c t u a l pena l t y imposed 
af ter t h a t process . T h e p rocedu ra l p ro tec t ion of Art ic le 6 should not 
d e p e n d , in the a p p l i c a n t s ' view, on an individual ' s s t a t u s ( w h e t h e r as a 
p r i soner , soldier or "civi l ian") , nor should it progressively dec rease the 
longer t he s en t ence the p r i soner was c u r r e n t l y serving. 

111. T h e app l i can t s fu r the r m a i n t a i n e d t h a t the G o v e r n m e n t ' s 
sugges t ion tha t Art ic le 5 § 4 provided sufficient p ro t ec t ion was incorrect 
for the r ea sons set ou t in the C h a m b e r ' s j u d g m e n t , was incons is ten t wi th 
the G o v e r n m e n t ' s own posi t ion t h a t t he or iginal s en t ence by the cour t was 
the sole basis for d e t e n t i o n d u r i n g the per iod of add i t iona l days and 
a m o u n t e d to an a c c e p t a n c e t h a t s e p a r a t e issues of legali ty a rose on the 
award of addi t iona l days which were not covered by the or iginal s e n t e n c e . 
In any event , w h e t h e r Art ic le 6 or Ar t ic le 5 § 4 appl ied to adjudica t ion 
hea r ings , bo th r e q u i r e d an i n d e p e n d e n t a n d i m p a r t i a l t r i buna l and the 
G o v e r n m e n t had accep ted t h a t t he governor could not cons t i t u t e such a 
body. Applying for leave to t ake jud ic ia l review proceed ings would not cure 
this deficiency since it would be a review on na r row legal g rounds and not 
a n appea l on the m e r i t s (see Weeks v. the United Kingdom, j u d g m e n t of 
2 M a r c h 1987, Ser ies A no. 114, pp. 32-33, § 69). 

112. Finally, the app l i can t s cons idered t h a t t he C h a m b e r ' s j u d g m e n t 
had correc t ly looked beh ind a p p e a r a n c e s to the real i ty of t he s i tua t ion in 
o r d e r to apply Art ic le 6 to the i r ad jud ica t ion p roceed ings . 

(c ) T h e G o v e r n m e n t ' s s u b m i s s i o n s t o t h e G r a n d C h a m b e r 

113. T h e G o v e r n m e n t d i spu t ed t he C h a m b e r ' s appl ica t ion of, and 
conclusions on, the th i rd of t he Engel c r i t e r ia . 
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114. T h e G o v e r n m e n t did not con tes t t ha t t he p r i m a r y cons ide ra t ion 
was the pena l ty the app l i can t s w e r e liable to receive u n d e r t he re levan t 
provision or t h a t the ac tua l pena l ty imposed r e m a i n e d re levant . 
However , t hey a r g u e d t h a t the d o m e s t i c r e q u i r e m e n t of p r o p o r t i o n a t e 
awards m e a n t tha t t he ac tua l pena l ty imposed should be cons idered 
indicat ive of wha t was r isked. It could be said the re fore tha t t he second 
app l i can t never r isked an a w a r d of 42 add i t iona l days . 

115. T h e G o v e r n m e n t took issue wi th each of the r e m a i n i n g e l e m e n t s 
of the C h a m b e r ' s a p p r o a c h to the th i rd of the Engel c r i t e r i a . In pa r t i cu l a r , 
t h e y c o n t e s t e d t h a t even the full 42 add i t i ona l days fell ou t s ide t h e 
disc ipl inary s p h e r e , as re la t ively subs t an t i a l awards of add i t iona l days 
would fall wi th in tha t sphe re . Whi le the C h a m b e r had correc t ly analysed 
the effect of an award of addi t iona l days u n d e r the 1991 Act in d o m e s t i c 
law, t he G o v e r n m e n t d i s ag reed t h a t such an award a m o u n t e d to a fresh 
"depr iva t ion of l iber ty" . T h e y a r g u e d t h a t the C h a m b e r was wrong to 
p r e s u m e tha t t he cha rges were c r imina l once t h e r e was a loss of r e 
mission. F u r t h e r , n e i t h e r Engel and Others nor Campbell and Fell s uppo r t ed 
a p r e s u m p t i o n tha t any apprec iab ly d e t r i m e n t a l loss of remiss ion in a 
pr ison con tex t would lead to a c r imina l classif ication of cha rges . T h e y 
also d i sag reed wi th the C h a m b e r ' s appl ica t ion of the "apprec iab ly de t r i 
m e n t a l " tes t . 

116. In do ing so, the G o v e r n m e n t mainly a r g u e d t h a t the C h a m b e r 
had not sufficiently t a k e n into account t he "pr ison con t ex t " . By this t he 
G o v e r n m e n t was r e fe r r ing to t h e fact t h a t p r i soners w e r e a l r eady subject 
to a s en t ence lawfully imposed by a cour t so t h a t awards of add i t iona l 
days formed pa r t of a s cheme for t he i m p l e m e n t a t i o n of t ha t s en t ence 
(add i t iona l clays would never exceed the l eng th of t h a t or iginal s e n t e n c e ) . 
Accordingly, no direct compar i son was possible wi th the s i tua t ion of a 
person at l iber ty or even t h a t of mi l i t a ry pe r sonne l (at issue in Engel and 
Others), the l a t t e r pe r sonne l be ing o the rwise a t l iberty, albeit subject to a 
code of mi l i t a ry discipl ine. In shor t , e q u a t i n g a w a r d s of add i t iona l days 
aga ins t p r i soners wi th the d e t e n t i o n of pe r sons a t l iber ty ( inc luding 
mi l i t a ry pe r sonne l ) was to ignore t he pr ison con tex t a n d , in pa r t i cu la r , 
the fact t h a t add i t iona l days were served d u r i n g a s e n t e n c e a l ready 
lawfully imposed by a cour t . 

117. T h e C h a m b e r had , accord ing to the G o v e r n m e n t , also failed 
a d e q u a t e l y to t ake in to account the leg i t imacy of a S t a t e s e t t i n g up a 
remiss ion sys tem d e p e n d e n t upon t h e good beh av i o u r of p r i sone r s a n d 
a d m i n i s t e r e d by the pr ison a u t h o r i t i e s . 

118. T h e G o v e r n m e n t fu r the r po in ted out t h a t the pena l t i e s imposed 
were of a comple t e ly di f ferent o rde r to the awards found to a t t r a c t 
the p ro tec t ions of Art ic le 6 in Campbell and Fell. In addi t ion , it was not 
cons i s ten t wi th the Conven t i on j u r i s p r u d e n c e to apply a p r e s u m p t i o n as 
to the c r imina l n a t u r e of c h a r g e s in t he case of any loss of remiss ion . 
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119. Finally, the G o v e r n m e n t s u b m i t t e d t h a t , even if Ar t ic les 6 and 7 
did not apply to the ad judica t ion p roceed ings , t he p r i s o n e r r e t a i n e d the 
p ro tec t ions of Art ic le 5 since he or she could cha l lenge by judic ia l review 
the lawfulness and a r b i t r a r i n e s s of his or he r con t inu ing d e t e n t i o n as well 
as the imposi t ion of a sanc t ion of add i t iona l days. 

( d ) T h e C o u r t ' s a s s e s s m e n t 

120. T h e n a t u r e and sever i ty of the pena l ty which was "l iable to be 
i m p o s e d " on t h e app l i can t s (see Engel and Others, c i ted above, pp. 34-35, 
§ 82) a r e d e t e r m i n e d by re fe rence to the m a x i m u m po ten t i a l pena l ty for 
which the re levan t law provides (see Campbell and Fell, c i ted above, 
pp. 37-38, § 72; Weber v. Switzerland, j u d g m e n t of 22 May 1990, Ser ies A 
no. 177, p. 18, § 34; Demicoli v. Malta, j u d g m e n t of 27 Augus t 1991, 
Ser ies A no. 210, p . 17, § 34; Benham, c i ted above , p . 756, § 56; a n d 
GaryfallouAEBE, c i ted above, p . 1810, §§ 33-34). 

T h e ac tua l pena l ty imposed is r e levan t to the d e t e r m i n a t i o n (see 
Campbell and Fell, c i t ed above, p . 38, § 73, a n d Bendenoun, c i ted above, p . 20, 
§ 47) bu t it c anno t d imin i sh the i m p o r t a n c e of wha t was init ially at s t ake 
(see Engel and Others, c i ted above , p . 36, § 85 , t o g e t h e r wi th Demicoli, 
Garyfallou ЛЕВЕ and Weber, loc. c i t . ) . 

121. T u r n i n g therefore to the n a t u r e of the pena l t i e s in ques t i on in the 
p re sen t case , t he C o u r t notes tha t the pa r t i e s did not d i spu te the 
C h a m b e r ' s observa t ions conce rn ing the effect in d o m e s t i c law of the 
a w a r d of add i t iona l days u n d e r t h e 1991 Act . 

T h e C h a m b e r found in this connect ion tha t remiss ion of par t of a 
pr i soner ' s sen tence was initially cons idered in domes t i c law to be a 
privilege which could be g r a n t e d a n d t aken away at the discre t ion of the 
au thor i t i e s , a n d to which the pr i soner had no legal e n t i t l e m e n t . However , 
pr ior to t he 1991 Act , t h e domes t i c cour t s had a l r eady c o m e to reject t he 
notion tha t remiss ion was a privilege and tha t p r i soners who had lost 
remiss ion had not lost any th ing to which they were en t i t led . T h e cour ts 
cons idered tha t , if remiss ion was not a legal " r igh t" , p r i soners had at least 
a l eg i t ima te expec ta t ion of re lease on the expiry of the re levant per iod (see 
p a r a g r a p h 42 above) . In Campbell and Fell (pp . 37-38, § 72), the C o u r t 
accepted t h a t the prac t ice of g r a n t i n g remiss ion , as it exis ted at tha t t ime , 
was such tha t it c r ea t ed in t he pr isoner a l eg i t ima te expec ta t ion tha t he or 
she would recover his or he r l iber ty before the end of the t e r m of impr ison
m e n t and tha t forfeiture of remiss ion had the effect of caus ing the de t en t i on 
to con t inue beyond the per iod co r respond ing to tha t expec ta t ion . T h e C o u r t 
found suppor t for t h a t view in the j u d g m e n t of Lord J u s t i c e Wal l e r in 
R. v. Hull Prison Board of Visitors, ex parte St Germain and Others (cited above) . 

T h e C o u r t does not see any reason to d e p a r t from this analysis m a d e by 
the C h a m b e r of d o m e s t i c law pr ior to the 1991 Act . 
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122. T h e C o u r t the re fo re cons iders , as did t he C h a m b e r , t h a t the 
effect of t he 1991 Act was to i n t roduce m o r e t r a n s p a r e n c y in to w h a t was 
a l r eady i n h e r e n t in the system of g r a n t s of remiss ion . Whi le it a b a n d o n e d 
the t e r m "loss of r e m i s s i o n " in favour of " awards of add i t iona l days" , t he 
1991 Act e m b o d i e d in law w h a t h a d a l r eady b e e n t h e rea l i ty in p rac t i ce . 
Accordingly, any r ight to r e l ease did not a r i se unt i l the expiry of any 
add i t iona l days awarded u n d e r sect ion 42 of the 1991 Act . T h e legal basis 
for d e t e n t i o n d u r i n g those add i t i ona l days con t i nued the re fore to be t he 
or ig ina l convict ion and s e n t e n c e . 

123. As no ted by Lord Chie f J u s t i c e Woolf in R. v. the Secretary of 
State for the Home Department, ex parte Carroll, Al-Hasan and Greenfield (see 
p a r a g r a p h 52 above) , the award of add i t iona l days did not increase a 
p r i sone r ' s s en t ence as a m a t t e r of d o m e s t i c law. T h e app l i c an t s ' custody 
d u r i n g the addi t iona l days a w a r d e d was thus clearly lawful u n d e r domes t i c 
law. N e v e r t h e l e s s , the C o u r t does not cons ider t h a t th is goes to t he h e a r t 
of the ques t ion of the precise n a t u r e of t he pena l t y of add i t iona l days. As 
recen t ly d e m o n s t r a t e d by the C o u r t in Stafford v. the United Kingdom ( [ G C ] , 
no. 46295/99, §§ 64 and 79, E C H R 2002-IV), t he C o u r t ' s case- law ind ica tes 
t h a t it m a y b e necessary to look beyond the a p p e a r a n c e s a n d the l anguage 
used a n d c o n c e n t r a t e on t he rea l i t i es of the s i tua t ion . T h e real i ty of 
a w a r d s of add i t iona l days was t h a t p r i sone r s were d e t a i n e d in pr ison 
beyond the d a t e on which they would o therwise have been re leased , as a 
consequence of s e p a r a t e d isc ipl inary p roceed ings which were legally 
u n c o n n e c t e d to the or ig ina l convict ion a n d s e n t e n c e . 

124. Accordingly, the C o u r t finds tha t awards of add i t iona l days by the 
governor cons t i t u t e fresh depr iva t ions of l iber ty imposed for puni t ive 
r e a s o n s a f te r a f inding of cu lpabi l i ty (see p a r a g r a p h 105 above) . The 
C o u r t finds fu r the r suppor t for th is view in t he provisions of Rule 54(1) of 
the Prison Rules which allow for the impos i t ion of add i t iona l days d u r i n g a 
p r i soner ' s d e t e n t i o n on r e m a n d and , t he re fo re , pr ior to any convict ion, 
a l t h o u g h such clays would not be served in the event of a cqu i t t a l . 

125. Th i s be ing so, the m e r e fact, e m p h a s i s e d by the G o v e r n m e n t , tha t 
a t the t i m e of t h e governor ' s decis ion the app l i can t s were p r i soners 
serving a lawfully imposed pr ison s e n t e n c e does not , in the view of the 
C o u r t , serve to d i s t ingu ish the i r case from t h a t of civilians or mi l i ta ry 
pe r sonne l at l iberty. It is, moreove r , for th is reason t h a t t he ques t ion 
of the p rocedura l p ro tec t ions to be accorded to pr ison adjudica t ion 
p roceed ings is one proper ly cons idered u n d e r Art ic le 6 and not , as the 
G o v e r n m e n t sugges t , u n d e r the provisions of Art ic le 5 of the Conven t ion . 

It is t r u e t h a t in Campbell and Fell t he C o u r t conc luded t h a t t he pena l ty 
imposed " c a m e close to, even if it did not technical ly c o n s t i t u t e " a 
depr iva t ion of l iberty. However , t he C o u r t was cons t r a ined to so f rame 
its finding s ince it was e x a m i n i n g a "loss of r emi s s ion" as opposed to a n 
"award of add i t iona l d a y s " for which the l a t e r 1991 Act provided. 
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126. T h e C o u r t observes t h a t in Engel and Others (pp . 34-35, § 82) it 
found as follows: 

" I n a soc ie ty s u b s c r i b i n g t o t h e r u l e of l aw, t h e r e b e l o n g t o t h e ' c r i m i n a l ' s p h e r e 
d e p r i v a t i o n s of l i b e r t y l i ab l e t o be i m p o s e d a s a p u n i s h m e n t , e x c e p t t h o s e w h i c h by 
t h e i r n a t u r e , d u r a t i o n o r m a n n e r of e x e c u t i o n c a n n o t be a p p r e c i a b l y d e t r i m e n t a l . T h e 
s e r i o u s n e s s of w h a t is a t s t a k e , t h e t r a d i t i o n s of t h e C o n t r a c t i n g S t a t e s a n d t h e 
i m p o r t a n c e a t t a c h e d by t h e C o n v e n t i o n t o r e s p e c t for t h e phys i ca l l i b e r t y o f t h e p e r s o n 
all r e q u i r e t h a t th i s s h o u l d be s o . " 

Accordingly, given the depr iva t ions of l iber ty liable to be a n d actually-
imposed on the p r e s e n t app l i can t s , t he re is a p r e s u m p t i o n tha t the 
cha rges aga ins t t h e m were c r imina l wi th in t he m e a n i n g of Art ic le 6, a 
p r e s u m p t i o n which could be r e b u t t e d en t i re ly except ional ly , and only if 
those depr iva t ions of l iber ty could not be cons ide red "apprec iably 
d e t r i m e n t a l " given t he i r n a t u r e , d u r a t i o n or m a n n e r of execu t ion . 

127. As to w h e t h e r the p r e s u m p t i o n can be r e b u t t e d in t he p r e s e n t 
case, the C h a m b e r could not find m u c h gu idance from the C o u r t ' s 
j u d g m e n t in Campbell and Fell, and the G r a n d C h a m b e r a g r e e s . In t h a t 
j u d g m e n t the C o u r t conc luded t h a t t he level of " remiss ion los t" by 
M r C a m p b e l l (570 days) involved "such ser ious consequences as r ega rds 
the l eng th of his d e t e n t i o n " t h a t t ha t pena l ty had to be r e g a r d e d as 
" c r i m i n a l " for t h e pu rpose s of Art ic le 6 of the Conven t i on . It was 
not the re fo re re levan t , in Campbell and Fell, to apply t he "apprec iab ly 
d e t r i m e n t a l " tes t . 

128. In t he p r e s e n t case , it is observed t h a t the m a x i m u m n u m b e r of 
add i t iona l days which could be a w a r d e d to each app l ican t by the governor 
was 42 for each offence (Rule 50 of the Pr ison Ru les ) . T h e first app l ican t 
was a w a r d e d 40 add i t iona l days a n d this was to be his twenty-second 
offence aga ins t discipline a n d his seven th offence involving violent 
t h r e a t s . T h e second app l ican t was a w a r d e d 7 add i t iona l days ' d e t e n t i o n 
and this was to be his th i r ty - seven th offence aga ins t discipl ine. T h e 
awards of 40 and 7 add i t iona l days cons t i t u t ed t he equ iva len t , in 
d u r a t i o n , of s en t ences h a n d e d down by a d o m e s t i c cour t of approx i 
ma te ly 11 and 2 weeks ' i m p r i s o n m e n t , respect ively, given the provisions 
of sect ion 33(1) of the 1991 Act (see p a r a g r a p h 48 above) . 

T h e C o u r t a lso observes t h a t t h e r e was n o t h i n g before t he C h a m b e r , 
and n o t h i n g was s u b m i t t e d to the G r a n d C h a m b e r , to sugges t t h a t awards 
of add i t iona l days would be served o t h e r t h a n in pr i son and u n d e r the 
s a m e pr ison r e g i m e as would apply un t i l t he n o r m a l r e l ease d a l e set by-
section 33 of the 1991 Act. 

129. In these c i r c u m s t a n c e s , the C o u r t finds t h a t t he depr iva t ions 
of l iber ty which were liable to be , a n d which ac tua l ly w e r e , imposed on 
the app l i can t s canno t be r e g a r d e d as sufficiently u n i m p o r t a n t or in
c o n s e q u e n t i a l as to d isp lace t he p r e s u m e d c r imina l n a t u r e of t h e cha rges 
aga ins t t h e m . 
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T h e C o u r t no tes t h a t the m a x i m u m pena l ty t h a t could have been 
a w a r d e d aga ins t M r Enge l and the ac tua l pena l ty imposed on h i m -
2 days ' s t r ic t a r r e s t in bo th respec t s - was found to be of too shor t a 
d u r a t i o n to be long to the c r imina l sphe re . However , it observes t h a t , in 
any event , even the lowest pena l ty imposed in t he p r e s e n t case was 
subs tan t i a l ly g r e a t e r t h a n t h a t in M r Enge l ' s case . 

5. The Court's conclusion 

130. In such c i r c u m s t a n c e s , t he C o u r t concludes , as did the C h a m b e r , 
t ha t the n a t u r e of t he cha rges , t o g e t h e r w i t h the n a t u r e and severi ty of the 
pena l t i e s , were such t h a t t he cha rges aga ins t t he app l i can t s cons t i t u t ed 
c r imina l c h a r g e s wi th in t he m e a n i n g of Art ic le 6 of the Conven t ion , 
which Art ic le appl ies to the i r ad judica t ion h e a r i n g s . 

B. C o m p l i a n c e w i t h Art i c l e 6 § 3 (c) 

/. The second limb of Article 6 § 3 (cj 

(a) The Chamber's judgment 

131. T h e C h a m b e r r ea soned and found as follows on the m e r i t s of the 
app l i c an t s ' compla in t s u n d e r t he second l imb of Art ic le 6 § 3 (c) of the 
C o n v e n t i o n : 

" 1 0 3 . T h e C o u r t r e i t e r a t e s t h a t t h e C o n v e n t i o n r e q u i r e s t h a t a p e r s o n c h a r g e d wi th 

a c r i m i n a l o f fence w h o d o e s no t w i s h t o d e f e n d h i m s e l f in p e r s o n m u s t be a b l e to h a v e 

r e c o u r s e t o l e g a l a s s i s t a n c e of his o w n c h o o s i n g ( s ee Campbell ami Fell, c i t e d a b o v e , p . 4 5 , 

§ 9 9 , a n d Pakelli v. German)', j u d g m e n t of 25 A p r i l 1983 , S e r i e s A no . 64 , p . 15, § 3 1 ) . 

104. In t h i s r e s p e c t , t h e C o u r t n o t e s t h a t it is no t d i s p u t e d t h a t b o t h of t h e a p p l i c a n t s 

r e q u e s t e d l ega l r e p r e s e n t a t i o n , inter alia, for t h e h e a r i n g b e f o r e t h e g o v e r n o r . T h i s w a s 

r e fu sed by t h e g o v e r n o r b e c a u s e he c o n s i d e r e d it u n n e c e s s a r y . A n y s u c h c o n s i d e r a t i o n of 

legal r e p r e s e n t a t i o n w a s t o be b a s e d on t h e c r i t e r i a o u t l i n e d in R. v. the Home Secretary, ex 

parte Tarrant and Others a n d a p p r o v e d by t h e H o u s e of L o r d s in Hone and McCartan v. Maze 

Prison Board of Visitors ( b o t h c i t ed a b o v e ) . T h e s e j u d g m e n t s e x c l u d e a n y ' r i g h t ' to legal 

r e p r e s e n t a t i o n for a d j u d i c a t i o n s , a n d i n d e e d L o r d B r i d g e in t h e l a t t e r e a s e found it 

diff icult t o i m a g i n e t h a t t h e r u l e s o f n a t u r a l j u s t i c e w o u l d e v e r r e q u i r e l e g a l r e p r e 

s e n t a t i o n be fo re t h e g o v e r n o r . In t h e p r e s e n t c a s e , t h e s i n g l e j u d g e of t h e H i g h C o u r t 

c o n f i r m e d t h a t t h e r e w a s no r i g h t t o lega l r e p r e s e n t a t i o n a n d t h a t t h e g o v e r n o r ' s r e fusa l 

of l ega l r e p r e s e n t a t i o n w a s no t i r r a t i o n a l o r p e r v e r s e . 

105. A c c o r d i n g l y , t h e q u e s t i o n w h e t h e r t h e a p p l i c a n t s cou ld h a v e s e c u r e d r e p r e 

s e n t a t i o n ( e i t h e r t h r o u g h p e r s o n a l f u n d i n g o r f ree of c h a r g e ) w a s no t a r e l e v a n t con

s i d e r a t i o n for t h e g o v e r n o r : t h e g o v e r n o r e x c l u d e d t h e a p p l i c a n t s ' l e g a l r e p r e s e n t a t i o n , 

a s he w a s e n t i t l e d t o u n d e r d o m e s t i c law, i r r e s p e c t i v e of w h e t h e r t h e y c o u l d have 

o b t a i n e d t h e s e rv i ce s of a l a w y e r f ree o f c h a r g e . 
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106. In s u c h c i r c u m s t a n c e s , t h e C o u r t c o n s i d e r s t h a t t h e a p p l i c a n t s w e r e d e n i e d t h e 

r i g h t t o be l ega l ly r e p r e s e n t e d in t h e p r o c e e d i n g s b e f o r e t h e p r i s o n g o v e r n o r in v i o l a t i o n 

of t h e g u a r a n t e e c o n t a i n e d in t h e s e c o n d l i m b of A r t i c l e 6 § 3 (c) o f t h e C o n v e n t i o n . " 

( b ) T h e a p p l i c a n t s ' s u b m i s s i o n s t o t h e G r a n d C h a m b e r 

132. T h e app l i can t s a g r e e d wi th the C h a m b e r t h a t t h e r e had been a 
violat ion of the second l imb of Art ic le 6 § 3 (c) because they were not 
al lowed to be legally r e p r e s e n t e d . T h e y e m p h a s i s e d t h a t th is compla in t 
was not abou t t he fai lure of t he S t a t e to provide free legal r e p r e s e n t a t i o n 
bu t conce rned the refusal of t he governor to allow t h e m to be legally 
r e p r e s e n t e d at all. Indeed , t he issue of S t a t e funding could not have been 
cons ide red by the governor as he had r e a c h e d the opinion tha t such 
r e p r e s e n t a t i o n was not necessary , however it would be funded (and the 
a p p l i c a n t s ' solici tor would have b e e n will ing to so r e p r e s e n t t h e m free of 
c h a r g e ) . Since the second l imb of Art ic le 6 § 3 (c) was unqual i f ied in its 
p ro t ec t ion , the refusal of legal r e p r e s e n t a t i o n for t he i r adjudica t ion 
hea r ings cons t i t u t ed a violat ion of t h a t provision. 

(c ) T h e G o v e r n m e n t ' s s u b m i s s i o n s t o t h e G r a n d C h a m b e r 

133. T h e G o v e r n m e n t s u b m i t t e d t h a t the c i r c u m s t a n c e s in which this 
compla in t fell to be assessed had to be those which p r e s e n t e d themse lves to 
t he governor a t t he t i m e . T h e governors in bo th ins tances had no 
knowledge tha t e i t he r of t he app l i can t s might have had avai lable to t h e m 
a lawyer willing to act for t h e m in the ad judica t ion and a t no s t age did 
e i t he r ind ica te t h a t they had the m e a n s or o p p o r t u n i t y to ob ta in legal 
r e p r e s e n t a t i o n wi thou t ass i s t ance . T h e governors t he re fo re cons idered 
t h a t the a p p l i c a n t s ' r e q u e s t s for legal r e p r e s e n t a t i o n were r eques t s for 
legal a id. T h e refusal by t he governors of those r e q u e s t s fell to be 
cons ide red the re fore u n d e r the th i rd , a n d not the second, l imb of Art ic le 6 
§ 3 (c ) of t he Conven t ion . 

(d) T h e C o u r t ' s a s s e s s m e n t 

134. T h e C o u r t does not find any m a t e r i a l difference be tween the 
p a r t i e s ' pos i t ions before t he C h a m b e r a n d G r a n d C h a m b e r a n d sees no 
reason to d e p a r t from the C h a m b e r ' s findings as to a viola t ion of the 
second l imb of Art ic le 6 § 3 (c) of the Conven t i on in the p r e s e n t case . It 
the re fore conc ludes t h a t , for t he r ea sons ind ica ted by t h e C h a m b e r in its 
j u d g m e n t a n d set out above, t h e r e has been a violat ion of this provision. 

2. The third limb oj Article 6 § 3 (c) 

(a) T h e C h a m b e r ' s j u d g m e n t 

135. T h e C h a m b e r found as follows on t h e m e r i t s of th i s a l t e r n a t i v e 
compla in t of the app l i can t s : 
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" 1 0 8 . In t h e l ight of i ts c o n c l u s i o n s as to a v i o l a t i o n of t h e i r r i g h t t o o b t a i n lega l 

r e p r e s e n t a t i o n ( see p a r a g r a p h 106 a b o v e ) , t h e C o u r t d o e s not c o n s i d e r it n e c e s s a r y t o 

c o n s i d e r t h e a p p l i c a n t s ' a l t e r n a t i v e a r g u m e n t t h a t t h e i n t e r e s t s o f j u s t i c e r e q u i r e d t h a t 

t h e y be g r a n t e d free lega l a s s i s t a n c e for t h e a d j u d i c a t i o n p r o c e e d i n g s . " 

(b) T h e a p p l i c a n t s ' s u b m i s s i o n s t o t h e G r a n d C h a m b e r 

136. T h e app l ican t s m a i n t a i n e d the i r a l t e rna t ive a r g u m e n t u n d e r 
th is l imb of Art ic le 6 § 3 (c) t h a t t he i n t e r e s t s of j u s t i c e r e q u i r e d a g r an t 
of free legal aid, a r g u i n g t h a t the gu ide l ines approved in Hone and 
McCartan (cited above) did not m e e t the Conven t i on " i n t e r e s t s of j u s t i c e " 
tes t . Al te rna t ive ly , they compla ined t h a t , whe re a dep r iva t ion of l iberty 
was a t s t a k e , t he i n t e r e s t s of jus t i ce in pr inciple r e q u i r e d free legal 
r e p r e s e n t a t i o n bo th before a n d d u r i n g the h e a r i n g on all ques t i ons of 
guilt or innocence (see Benham, ci ted above, p . 757, §§ 61-64). 

(c ) T h e G o v e r n m e n t ' s s u b m i s s i o n s t o t h e G r a n d C h a m b e r 

137. T h e G o v e r n m e n t cons idered t h a t the a p p l i c a n t s ' legal rep
r e s e n t a t i o n compla in t s shou ld be cons idered u n d e r this l imb and they 
m a i n t a i n e d t h a t a den ia l of legal aid to the app l i can t s was not con t r a ry 
to the i n t e r e s t s of j u s t i ce . 

(d) T h e C o u r t ' s a s s e s s m e n t 

138. T h e G r a n d C h a m b e r cons iders t ha t , in the light of its conclusions 
as to a violat ion of the app l i c an t s ' r ight to ob ta in legal r e p r e s e n t a t i o n (see 
p a r a g r a p h 134 above) , it is not necessary to cons ider t he i r a l t e rna t ive 
compla in t t h a t the i n t e r e s t s of j u s t i ce r equ i r ed tha t they be g r a n t e d free 
legal aid for the ad judica t ion p roceed ings . 

II. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

139. Art ic le 41 of the Conven t i on provides : 

" I f t h e C o u r t f i nds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows only 

p a r t i a l r e p a r a t i o n t o be m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , a f ford j u s t s a t i s f a c t i o n t o 

t h e i n j u r e d p a r t y . " 

A. D a m a g e 

140. T h e app l i can t s did not c la im just sat isfact ion for any pecun ia ry 
d a m a g e sus t a ined by t h e m . 

141. As r e g a r d s the i r c la im for non-pecun ia ry d a m a g e , t h e C h a m b e r 
r ea soned a n d found as follows: 

"1 \ 2. T h e C o u r t r e i t e r a t e s t h a t it will not s p e c u l a t e a s t o w h a t m i g h t h a v e o c c u r r e d 

h a d t h e r e b e e n n o b r e a c h of t h e p r o c e d u r a l g u a r a n t e e s of A r t i c l e 6 of t h e C o n v e n t i o n 
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( s e c Benham, cited a b o v e , p . 7 5 8 , § 68 , a n d Findlay r. the United Kingdom, j u d g m e n t of 
25 F e b r u a r y 1997, Reports 1997-1, p p . 283 -84 , §§ 8 4 - 8 8 ) , u n l e s s it f inds s p e c i a l f e a t u r e s 
in t h e c a s e a m o u n t i n g to a ' r e a l loss of o p p o r t u n i t y ' ( see Perks and Others, c i t e d a b o v e , 
§ § 8 0 - 8 1 , a n d Goddi, c i t e d a b o v e , p p . 13-14, § 3 5 ) . 

113. In Goddi, b o t h t he a p p l i c a n t a n d his r e p r e s e n t a t i v e h a d b e e n p r e v e n t e d f rom 

a t t e n d i n g t h e r e l e v a n t c o u r t h e a r i n g w h e r e his s e n t e n c e h a d b e e n i n c r e a s e d , a n d it w a s 

c o n s i d e r e d t h a t such a loss of r ea l o p p o r t u n i t y w a r r a n t e d t h e a w a r d of just s a t i s f a c t i o n (see 

p a r a g r a p h 35 of t h a t j u d g m e n t ) . In Perks and Others, t h e C o u r t s aw n o r e a s o n t o d i s r e g a r d 

t h e G o v e r n m e n t ' s c o n c e s s i o n t h a t t h e s i t u a t i o n of M r P e r k s w a s e x c e p t i o n a l g iven t h a t t h e 

a p p e l l a t e c o u r t h a d found it un l ike ly t h a t t h e M a g i s t r a t e s ' C o u r t w o u l d h a v e c o m m i t t e d 

h im to p r i son if t hey h a d k n o w n m o r e a b o u t his h e a l t h p r o b l e m s a n d p e r s o n a l 

c i r c u m s t a n c e s , m a t t e r s t o w h i c h , t h e G o v e r n m e n t h a d a l s o a c c e p t e d , a r e a s o n a b l y 

c o m p e t e n t sol ic i tor would h a v e d r a w n t h e M a g i s t r a t e s ' C o u r t ' s a t t e n t i o n . A n a w a r d for 

n o n - p e c u n i a r y d a m a g e w a s t h e r e f o r e m a d e t o M r P e r k s . It is n o t e w o r t h y t h a t t h e C o u r t 

w e n t on t o find t h a t t h e r e w a s no bas i s t o s p e c u l a t e , a s r e g a r d s t h e o t h e r a p p l i c a n t s in 

Perks and Others, a s t o t he o u t c o m e of t h e i r p r o c e e d i n g s be fo re t h e M a g i s t r a t e s ' C o u r t s , 

a n d found t ha t t he f i n d i n g of a v io l a t ion c o n s t i t u t e d sufficient just s a t i s f a c t i o n . 

1 14. In t h e p r e s e n t c a s e , t h e C o u r t finds t h a t t h e r e is s i m i l a r l y no b a s i s t o s p e c t d a t c 

a s t o t h e o u t c o m e of t h e a d j u d i c a t i o n p r o c e e d i n g s a n d is u n a b l e to find any fac to r w h i c h 

Could j u s t i f y a d e p a r t u r e f rom t h e C o u r t ' s a p p r o a c h in Benham. A c c o r d i n g l y , it c o n s i d e r s 

t h a t t h e finding of a v i o l a t i o n of A r t i c l e 6 § 3 (c) of t h e C o n v e n t i o n c o n s t i t u t e s in i t se l f 

suff ic ient just s a t i s f a c t i o n for a n y n o n - p e c u n i a r y d a m a g e s u s t a i n e d by t h e a p p l i c a n t s . " 

142. Before the G r a n d C h a m b e r , the app l i can t s r e p e a t e d the i r 
submiss ions to the C h a m b e r in suppor t of the i r c la im for c o m p e n s a t i o n 
for non-pecun ia ry d a m a g e . 

T h e G o v e r n m e n t supported the C h a m b e r ' s f indings. T h e y cons idered 
tha t the C h a m b e r had followed t he C o u r t ' s cons t an t p rac t i ce of not 
specu la t i ng as to t he resul t of p roceed ings had the g u a r a n t e e s of Art ic le 6 
been m e t , and had proper ly d i s t ingu i shed the j u d g m e n t s in t he pa r t i cu l a r 
cases of Goddi v. Italy ( j udgmen t of 9 April 1984, Ser ies A no. 76), and of 
Perks and Others v. the United Kingdom (nos . 25277/94, 25279/94, 25280/94, 
25282/94, 25285/94, 28048/95, 28192/95 and 28456/95, 12 O c t o b e r 1999). 
T h a t a p p r o a c h of t he C o u r t was , in the G o v e r n m e n t ' s view, cons is ten t 
wi th t he f u n d a m e n t a l l imi ta t ions der iv ing from the C o u r t ' s super 
visory role and t h e a r g u m e n t for t he app l ica t ion of t he g e n e r a l ru le 
was pa r t i cu la r ly s t r o n g on the facts of this case . In the a l t e rna t ive , the 
G o v e r n m e n t a r g u e d t h a t the a m o u n t s c l a imed for non-pecun ia ry d a m a g e 
w e r e excessive. 

143. T h e C o u r t s e e s no r e a s o n to d e p a r t from the C h a m b e r ' s 
r e a s o n i n g and conclusion on t he app l i can t s ' c la ims for awards of j u s t 
sa t is fact ion for any non-pecun ia ry d a m a g e sus t a ined by t h e m . It no tes , in 
add i t ion , t he in t e rven ing j u d g m e n t in Kingsley (cited above , § 43) and 
conc ludes tha t the finding of a violat ion of Art ic le 6 § 3 (c) of t he 
C o n v e n t i o n cons t i t u t e s in itself sufficient j u s t sat isfact ion for any non-
pecun ia ry d a m a g e sus t a ined by the app l i can t s . 
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B. C o s t s a n d e x p e n s e s 

144. T h e C h a m b e r ' s conclusion, not d i spu t ed before t he G r a n d 
C h a m b e r , as r ega rds the a p p l i c a n t s ' c la ims for r e i m b u r s e m e n t of the i r 
costs and expenses was as follows: 

" 1 1 6 . T h e C o u r t r e i t e r a t e s t h a t on ly l ega l c o s t s a n d e x p e n s e s f o u n d t o h a v e b e e n 

a c t u a l l y a n d n e c e s s a r i l y i n c u r r e d a n d w h i c h a r e r e a s o n a b l e a s to q u a n t u m a r e r e 

c o v e r a b l e u n d e r A r t i c l e 41 of t h e C o n v e n t i o n ( s e e , a m o n g o t h e r a u t h o r i t i e s , Xikolora 

V. Bulgaria [ G C | , no . 3 1 1 9 5 / 9 6 , § 79, E C H R 1999-11, a n d Smith and Grady v. the United 

Kingdom ( just s a t i s f a c t i o n ) , n o s . 3 3 9 8 5 / 9 6 a n d 3 3 9 8 6 / 9 6 , § 28 , E C H R 2 0 0 0 - I X ) . 

117. It is s a t i s f i ed t h a t t h e a p p l i c a n t s ' c o s t s c l a i m m e e t s t h e s e r e q u i r e m e n t s a n d , 

a c c o r d i n g l y , a w a r d s t h e s u m of G B P 17,124, inc lus ive of a n y V A T t h a t m a y be 

c h a r g e a b l e , a n d less 2 ,387 .50 e u r o s ( E U R ) pa id in l ega l a id by t h e C o u n c i l of E u r o p e . " 

145. T h e p a r t i e s ' submiss ions to the G r a n d C h a m b e r conce rned ex
clusively t he a p p l i c a n t s ' add i t iona l costs i ncu r red since t he C h a m b e r 
p roceed ings . 

T h e app l i can t s s u b m i t t e d a bill of costs which r e q u e s t e d r e i m b u r s e 
m e n t of a to ta l of 22,731.36 pounds s te r l ing (GBP) and 87.70 euros 
( E U R ) . T h e i r c la im compr i sed G B P 10,398.75 (counsel ' s fees inclusive of 
va lue -added tax (VAT) in respec t of work done by j u n i o r a n d lead ing 
counsel b e t w e e n 7 F e b r u a r y a n d 5 M a r c h 2003, vouched for by fee no tes ) ; 
G B P 10,285.16 (solici tors ' fees inclusive of V A T incu r r ed before t he G r a n d 
C h a m b e r un t i l 17 M a r c h 2003, vouched for by fee no te s ) ; a n d G B P 528.75 
( e s t i m a t e d sol ici tors ' fees inclusive of V A T to be incu r red from 17 M a r c h 
2003) t o g e t h e r wi th G B P 1,518.70 a n d E U R 87.70 ( d i s b u r s e m e n t s ma in ly 
conce rn ing the app l i c an t s ' r e p r e s e n t a t i v e s ' a t t e n d a n c e in S t r a s b o u r g for 
t he ora l h e a r i n g a n d the repor t fees of Dr Loucks a n d M r Q u i n n ) . 

T h e G o v e r n m e n t c o m m e n t e d t h a t the a m o u n t s c l a imed were excessive 
given t h a t m u c h of t he de ta i l ed work had a l r eady been u n d e r t a k e n d u r i n g 
t h e C h a m b e r p roceed ings . T h e G o v e r n m e n t sugges t ed t h a t G B P 9,000 
(inclusive of VAT) would be a more r ea sonab l e figure in respec t of the 
app l i c an t s ' costs before the G r a n d C h a m b e r . 

146. T h e C o u r t a g r e e s wi th the C h a m b e r ' s finding as to t he j u s t 
sa t i s fac t ion to be a w a r d e d in r e spec t of t h e legal costs a n d expenses 
incu r red pr ior to the del ivery of the C h a m b e r j u d g m e n t . 

147. As to t he costs and expenses i ncu r r ed before t he G r a n d C h a m b e r , 
t h e C o u r t observes t h a t t he G o v e r n m e n t r e q u e s t e d t h a t t he case be 
re fe r red to t he G r a n d C h a m b e r solely in connec t ion wi th t he ques t ion of 
the appl icabi l i ty of Ar t ic le 6 to the app l i c an t s ' ad jud ica t ion p roceed ings . 
However , t h a t issue h a d a l r eady formed an i m p o r t a n t pa r t of the p a r t i e s ' 
submiss ions before the C h a m b e r and , before the G r a n d C h a m b e r , t he 
app l i can t s re l ied heavily upon the C h a m b e r ' s conclusions in this respect . 

148. In t h e s e c i r c u m s t a n c e s , t he C o u r t cons iders t h a t it would be 
equ i t ab l e to award a to ta l of E U R 44,000 (inclusive of any V A T tha t may 



146 E Z E H A N D C O N N O R S v . T H E U N I T E D K I N G D O M J U D G M E N T 

be cha rgeab le ) in respect of all costs before t he Conven t ion ins t i tu t ions , 
less E U R 4,294.79 paid in legal aid by the Counc i l of E u r o p e , which 
a m o u n t is to be conver t ed in to p o u n d s s t e r l ing a t t he r a t e appl icable on 
the d a t e of s e t t l e m e n t . 

C. D e f a u l t i n t e r e s t 

149. T h e C o u r t cons iders it a p p r o p r i a t e tha t the defaul t i n t e r e s t 
should be based on the m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l 
Bank , to which should be a d d e d t h r e e p e r c e n t a g e poin ts . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by eleven votes to six t h a t Ar t ic le 6 of the Conven t i on appl ies to 
the p roceed ings aga ins t the app l i can t s ; 

2. Holds by eleven votes to six t h a t t h e r e has b e e n a violat ion of Art ic le 6 
§ 3 (c) of the Conven t ion in respec t of bo th app l i can t s ; 

3. Holds u n a n i m o u s l y tha t the f inding of a violat ion cons t i t u t e s in itself 
sufficient j u s t sat isfact ion for any non-pecun ia ry d a m a g e sus t a ined by 
the app l i can t s ; 

4. Holds by s ix teen votes to one 
(a) t ha t the r e s p o n d e n t S t a t e is to pay the app l i can t s , wi th in t h r e e 
m o n t h s of t he d a t e of this j u d g m e n t , E U R 44,000 (forty-four t h o u s a n d 
euros) in respec t of the app l i c an t s ' legal costs and expenses before the 
Conven t ion ins t i tu t ions , inclusive of any va lue -added tax t h a t may be 
c h a r g e a b l e and less E U R 4,294.79 (four t h o u s a n d two h u n d r e d and 
ninety-four euros seventy-n ine cents ) paid in legal aid by the Counci l 
of E u r o p e , t h e a m o u n t payable to be conve r t ed in to p o u n d s s t e r l ing at 
the r a t e appl icable at the d a t e of s e t t l e m e n t ; 

(b) t h a t from the expiry of t he above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t s imple i n t e r e s t shall be payable on the above a m o u n t s a t a 
r a t e equa l to the m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l Bank 
d u r i n g the defaul t per iod plus t h r e e p e r c e n t a g e poin ts ; 

5. Dismisses u n a n i m o u s l y the r e m a i n d e r of the app l i c an t s ' c la im for j u s t 
sa t isfact ion. 

D o n e in Engl ish and in F rench , and del ivered at a publ ic h e a r i n g in t he 
H u m a n Righ t s Bui ld ing, S t r a s b o u r g , on 9 O c t o b e r 2003. 

Luzius W l L D H A B E R 
P r e s i d e n t 

Pau l MAHONEY 

R e g i s t r a r 
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In accordance wi th Art ic le 45 § 2 of t he Conven t i on and Ru le 74 § 2 of 
t he Rules of C o u r t , t he following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) d i s sen t ing opinion of Mr Pe l lonpää jo ined by M r Wi ldhabe r , 
Mrs P a l m and M r Caflisch; 

(b) j o in t d i s sen t ing opinion of M r Zupanc ic a n d M r M a r u s t e . 

L.W. 
P .J .M. 
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D I S S E N T I N G O P I N I O N O F J U D G E P E L L O N P A A 
J O I N E D B Y J U D G E S W I L D H A B E R , P A L M A N D C A F L I S C H 

I have voted aga ins t the f inding of a violat ion in t he p r e s e n t case since, 
in my view, Art ic le 6 does not apply to the discipl inary p roceed ings at 
issue. My conclusion does not m e a n t h a t I deny the need for legal safe
g u a r d s in the field of pr ison discipl ine. However , if such sa feguards a re 
to be developed t h r o u g h the case- law of the C o u r t , t hese d e v e l o p m e n t s 
should t ake place in a r easonab ly foreseeable m a n n e r and respec t t he 
c o n t i n u u m l inking new p r e c e d e n t to previous case-law. 

A b reak in such a c o n t i n u u m is not obvious at first s ight , as the major i ty 
aff irms its a l leg iance to the so-called Engel] c r i t e r i a (see p a r a g r a p h 85 of 
t he p r e s e n t j u d g m e n t ) . I have no difficulties in a g r e e i n g wi th th is . I can 
also full)' subscr ibe to the C o u r t ' s conclus ion r e g a r d i n g the first c r i t e r ion , 
n a m e l y tha t "accord ing to na t iona l law the ad judica t ion of such offences 
was t r e a t e d as a d isc ipl inary m a t t e r and was des igned to m a i n t a i n o r d e r 
wi th in the confines of t he p r i son" (see p a r a g r a p h 90) . 

My d i s a g r e e m e n t concerns the appl ica t ion of the second and , 
especially, t he th i rd c r i t e r ion . 

In ana lys ing the n a t u r e of the c h a r g e - the second of the Engel c r i t e r i a -
the major i ty does note " t h a t t he offences in ques t ion were d i r ec t ed 
towards a g r o u p possess ing a special s t a t u s " (see p a r a g r a p h 103 of t he 
j u d g m e n t ) 2 , and also s e e m s to a d m i t t h a t t he second app l i can t ' s c h a r g e 
involved a relat ively m i n o r inc ident as c o m p a r e d to those a t issue in 
Campbell and Fell (see p a r a g r a p h 104) ' . D e s p i t e this , in the p r e s e n t case , 
the C o u r t comes to the s a m e conclusion as in Campbell and Fell in so far as 
the re levan t c i r c u m s t a n c e s a re said to give the offences "a c e r t a i n colour
ing which does not en t i re ly coincide wi th t h a t of a pure ly d isc ip l inary 
m a t t e r " (see p a r a g r a p h 106 of the j u d g m e n t ) . 

T h e r e a re inevi tably s imi la r i t i es b e t w e e n m a n y discipl inary offences, or 
any sanc t ioned conduc t wha t soeve r , on the one h a n d , and c o m m o n 

1. Sec Engel and Others v. the Netherlands, j u d g m e n t ol 8 J u n e 1976, S e r i e s A no . 22 . 
2. S e e , for e x a m p l e , Weber v. Switzerland,judgment o f 22 M a y 1990, s c r i e s A n o . 177, p . 18, § 33 
( " D i s c i p l i n a r y s a n c t i o n s a r e g e n e r a l l y d e s i g n e d to e n s u r e t h a t t h e m e m b e r s of p a r t i c u l a r 
g r o u p s c o m p l y w i t h t h e specif ic r u l e s g o v e r n i n g t h e i r c o n d u c t " ) . 
3. In Campbell and Fell v. the United Kingdom ( j u d g m e n t of 28 J u n e 1984, S e r i e s A n o . 8 0 ) , t h e 
" e s p e c i a l l y g r a v e " n a t u r e of t h e o f fences a n d r e l a t e d c o n s i d e r a t i o n s , "whi l s t no t of t h e m s e l v e s 
suf f ic ien t t o l e a d t o t h e c o n c l u s i o n t h a t t h e o f f ences w i t h w h i c h t h e a p p l i c a n t w a s c h a r g e d 
h a v e to be r e g a r d e d as ' c r i m i n a l ' for C o n v e n t i o n p u r p o s e s , d o g ive t h e m a c e r t a i n c o l o u r i n g 
w h i c h d o c s n o t e n t i r e l y c o i n c i d e w i t h t h a t of a p u r e l y d i s c i p l i n a r y m a t t e r " (p . 3 6 , § 7 1 ) . 
M r C a m p b e l l w a s f o u n d g u i l t y on c h a r g e s c o n c e r n i n g m u t i n y a n d g r o s s p e r s o n a l v i o l e n c e 
( p p . 10-12, §§ 13-14) . 
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1. S e e Tyler v. the United Kingdom ( no . 2 1 2 8 3 / 9 3 , C o m m i s s i o n dec i s i on of 5 A p r i l 1994, 
D e c i s i o n s a n d R e p o r t s 77-A, p . 81) in w h i c h t h e a p p l i c a n t h a d b e e n " f o u n d g u i l t y " on 
c h a r g e s of a d u l t e r y by E n g l i s h e c c l e s i a s t i c c o u r t s in p r o c e e d i n g s c h a r a c t e r i s e d a s 
" d i s c i p l i n a r y " by t h e C o m m i s s i o n . 
2. Campbell and Fell, c i t e d a b o v e , p p . 11-12, § § 14-16, a n d p p . 3 7 - 3 8 , § 72 . 

offences on the o the r , a n d thus "a ce r t a in co lour ing" in th is sense . T h e 
colours in t he p r e s e n t case a r e , however , r a t h e r faded as c o m p a r e d to 
Campbell and Fell. I also do not see how t h e "f inding of cu lpabi l i ty" (see 
p a r a g r a p h s 105 a n d 124 of the p r e s e n t j u d g m e n t ) could be r e g a r d e d as a 
very i m p o r t a n t e l e m e n t for the d is t inc t ion b e t w e e n " c r i m i n a l " and 
"d isc ip l inary" offences, as m a n y forms of sanc t ioned behav iour , inc luding 
behav iou r which is t r ad i t iona l ly t r ied in d isc ipl inary p roceed ings , p r e 
suppose culpabi l i ty 1 . 

All in all, an analysis of the n a t u r e of the cha rges in t he l ight of Campbell 
and Fell moves th is case fu r the r away from the c r imina l sphe re . At the 
s a m e t i m e I accept t h a t this is not decisive, since in the last r e sor t t he 
classif ication of t he p roceed ings d e p e n d s on the th i rd c r i t e r ion , t he 
n a t u r e a n d severi ty of t he penal ty . However , it is on this point tha t I 
d i sag ree mos t s t rongly wi th the major i ty . 

In Campbell and Fell t he C o u r t cons ide red a pena l ty of a to ta l of 570 days 
of loss of remiss ion , t o g e t h e r wi th o t h e r p e n a l t i e s 2 . In R. v. the Secretary of 
State for the Home Department, ex parte Carroll, Al-Hasan and Greenfield 
( j udgmen t of the C o u r t of Appea l of 19 J u l y 2001), Lord Woolf (a t 
p a r a g r a p h 53 of his j u d g m e n t ) correct ly held tha t M r Greenf ie ld ' s case , 
involving 21 add i t iona l days, was "a long way from the s i t u a t i o n " in 
Campbell and Fell. O u r app l i can t s were a w a r d e d 7 a n d 40 add i t iona l days 
respect ively. 

I accept t h a t for a person at l iber ty a pena l ty involving a depr iva t ion 
of t h a t l iber ty for 7 and , a fortiori, for 40 days, would b r ing Art ic le 6 in to 
play. 

But can t he impos i t ion of add i t iona l days to a pe r son a l r eady lawfully 
in pr ison real ly be e q u a t e d to a " f resh" dep r iva t ion of l iber ty (see p a r a 
g r a p h 124 of t he p r e s e n t j u d g m e n t ) ? T o answer th is ques t ion one should 
analyse the app l i c an t s ' factual s i tua t ion in light of its cha rac t e r i s a t i on in 
d o m e s t i c law. Like J u d g e s Z u p a n c i c a n d M a r u s t e in the i r d i s sen t ing 
opinion, I t ake as t he s t a r t ing -po in t the j u d g m e n t of Lord Woolf in t he 
above -men t ioned case . Lord Woolf, a l ead ing j u d g e wi th pa r t i cu l a r 
expe r t i se in the field of p r i s o n e r s ' r igh t s and a p p a r e n t l y fully com
m i t t e d to applying the s t a n d a r d s of t h e Conven t ion , he ld t h a t the 
c h a n g e in the legal r e g i m e which took place in 1991 (see p a r a 
g r a p h s 46-50 of the p re sen t j u d g m e n t ) , and thus af ter Campbell and Fell, 
was not as i m p o r t a n t as had been sugges ted . As before t he en t ry in to 
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force of t he 1991 Act , t he s en t ence p r o n o u n c e d by the cour t was still t he 
ac tua l per iod of the s e n t e n c e 1 . 

In his r ea son ing f inding Art ic le 6 inappl icable , Lord Woolf wen t on to 
say ( p a r a g r a p h 44 of his j u d g m e n t ) : 

" T h e a w a r d s of a d d i t i o n a l d a y s t o be s e r v e d by e a c h of t h e c l a i m a n t s d id no t h a v e t h e 

effect of a d d i n g t o t h e i r s e n t e n c e . I t w a s no t a f resh s e n t e n c e of i m p r i s o n m e n t . T h e i r 

effect w a s to p o s t p o n e t h e c l a i m a n t s ' r e l e a s e on l i c e n c e . T h e a w a r d s c l e a r l y h a d a 

p r a c t i c a l effect so far a s t h e a p p e l l a n t s w e r e c o n c e r n e d a n d t h a t p r a c t i c a l effect w a s t o 

p o s t p o n e t h e i r r e l e a s e . B u t t h e r e w a s n o q u e s t i o n of t h e i r s e n t e n c e b e i n g i n c r e a s e d a s a 

m a t t e r of law. A d d i t i o n a l d a y s cou ld not be i m p o s e d so t h a t t h e y e x t e n d e d t h e a c t u a l 

s e n t e n c e w h i c h t h e c l a i m a n t s w e r e s e r v i n g , a n d t h e s e n t e n c e p a s s e d by t h e c o u r t w a s t h e 

j u s t i f i c a t i o n for t h e c l a i m a n t s ' d e t e n t i o n for t h e p u r p o s e s of a r t i c l e 5 ( 1 ) o f t h e 

C o n v e n t i o n . " 

Like J u d g e s Z u p a n c i c a n d M a r u s t e , I "do not know how m u c h c l ea re r 
one can be" . T h e major i ty , however , tells us t h a t the cons ide ra t ions pu t 
forward by Lord Woolf fail to go " to t he h e a r t of the ques t ion of t he 
precise n a t u r e of the pena l ty of add i t iona l days" (see p a r a g r a p h 123 of 
the p r e s e n t j u d g m e n t ) . In suppor t of this cr i t ic ism the j u d g m e n t rel ies 
on Stafford v. the United Kingdom ( [ G C ] , no. 46295/99, E C H R 2002-IV) and 
the e m p h a s i s laid t h e r e i n on the necess i ty to look "beyond the a p p e a r 
ances ... and c o n c e n t r a t e on the rea l i t ies of the s i tua t ion" . T h e rea l i ty of 
the addi t iona l days , so t he a r g u m e n t goes on, "was t h a t p r i soners were 
d e t a i n e d in p r i son beyond the d a t e on which they would o the rwise have 
been re leased , as a consequence of s e p a r a t e d isc ipl inary p roceed ings 
which were legally u n c o n n e c t e d to t he or ig inal convict ion and s e n t e n c e " 
(also p a r a g r a p h 123). 

I canno t bu t a g r e e wi th the gene ra l pr inciple t h a t in i n t e r p r e t i n g the 
Conven t i on one should go beyond a p p e a r a n c e s and look at the rea l i t ies of 
s i tua t ions . I also accept t he d e v e l o p m e n t of the case- law b rough t abou t by 
Stafford, as evidenced by the fact t h a t I formed a p a r t of the major i ty on all 
po in t s in tha t case . I a m , however , d i s t u rbed by the a p p a r e n t ease wi th 
which the major i ty has re fe r red to Stafford, which conce rned a p r i sone r 
serving w h a t was de facto found to be an i n d e t e r m i n a t e life s en tence a n d 
Art ic le 5, in the con tex t of the p r e sen t case involving p r i soners serving a 
fixed s en t ence a n d Ar t ic le 6. 

T h e j u d g m e n t in Stafford was a logical s t ep in a r a t h e r lengthy-
d e v e l o p m e n t w h e r e b y ce r t a in g u a r a n t e e s of, a n d pr inc ip les concern ing , 

1. " T h e c h a n g e s a r e n o t , h o w e v e r , a s s ign i f i can t as t h e c l a i m a n t s c o n t e n d . T h e mos t 
i m p o r t a n t c o m m o n f e a t u r e b e t w e e n s e n t e n c e s b e f o r e t h e 1991 Ac t c a m e i n t o force a n d 
s e n t e n c e s a f t e r it c a m e i n t o force a r e t h a t in b o t h c a s e s t h e s e n t e n c e s a n n o u n c e d by t h e 
c o u r t a r e t h e a c t u a l p e r i o d of t h e s e n t e n c e " (see p a r a g r a p h 41 of t h a t d o m e s t i c j u d g m e n t ) . 
Lo rd W o o l f a l s o e m p h a s i s e d t h a t he h a d t o d e a l w i t h A r t i c l e 6 of t h e C o n v e n t i o n , a s 
M r G r e e n f i e l d h a d c o m m i t t e d a n of fence a g a i n s t p r i s o n r u l e s a f t e r t h e e n t r y i n t o force of 
t h e H u m a n R i g h t s Act 199S ( s e c p a r a g r a p h s 24 a n d 3 3 ) . 
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Article 5 as appl ied in Weeks v. the United Kingdom ( j u d g m e n t of 2 M a r c h 
1987, Ser ies A no. 114) to a d i sc re t iona ry life p r i sone r w e r e e x t e n d e d 
to apply, first to juven i l e m u r d e r e r s d e t a i n e d " d u r i n g he r majes ty ' s 
p l e a s u r e " (for e x a m p l e , in Hussain v. the United Kingdom, j u d g m e n t of 
21 F e b r u a r y 1996, Reports of Judgments and Decisions 1996-1) a n d then , 
finally, to m a n d a t o r ) ' life p r i soners (Stafford). T h e "connec t ion" m e n t i o n e d 
in the passages of Stafford c i ted in p a r a g r a p h 123 canno t be a n y t h i n g o t h e r 
t h a n a re fe rence to t he r e q u i r e m e n t of a "causa l c o n n e c t i o n " ' , r e ad into 
Art ic le 5 § 1 in Weeks, b e t w e e n the or iginal convict ion and the reasons 
for t he recall to pr ison of a "d i sc re t iona ry" lifer who has been re leased 
on licence and t h e r e b y has r ega ined his " l iber ty" - a ques t i on of fact 
(see Weeks, p. 22, § 40) . W i t h o u t such a causa l connec t ion t he or iginal 
convict ion could not c o n s t i t u t e , for t he pu rpose of Art ic le 5 § 1, a legal 
basis for the new depr iva t ion of l iber ty in the form of recall to pr ison. 

T h e issue has b e e n cons ide red a n d fu r the r deve loped in s u b s e q u e n t 
case-law. In Stafford the C o u r t found it " e s t ab l i shed in d o m e s t i c law t h a t 
t h e r e is no d is t inc t ion b e t w e e n m a n d a t o r y life p r i soners , d i sc re t iona ry life 
p r i soners and juven i l e m u r d e r e r s " (§ 79). As the m a n d a t o r y life s en tence 
had , d u e to d o m e s t i c legal d e v e l o p m e n t s , in real i ty ceased to m e a n 
i m p r i s o n m e n t for life (save in the excep t iona l cases involving a whole life 
" t a r i f f ) , t h e r e was every reason to apply the r e q u i r e m e n t of t he "causal 
connec t ion" , wi th in t h e m e a n i n g of Weeks, to any depr iva t ion of l iber ty 
going beyond the tariff per iod - w h e t h e r by recall or o the rwise - in the 
s a m e way as it is appl ied to d i sc re t ionary lifers. 

In m y view the re a re i m p o r t a n t differences b e t w e e n th is case and 
s i tua t ions which ar ise in t he Weeks/Stafford ca tegory of case . In t he first 
p lace, in t he light of the j u d g m e n t of Lord Woolf I canno t find t h a t the 
shift from the "loss of r emi s s ion" r e g i m e to "add i t iona l d a y s " (or from a 
"pr iv i lege" to a " l e g i t i m a t e e x p e c t a t i o n " - see p a r a g r a p h 121 of the 
p re sen t j u d g m e n t ) did r e p r e s e n t in d o m e s t i c law a c h a n g e which could 
be c o m p a r e d to the d i s a p p e a r a n c e of the d i s t inc t ion b e t w e e n the differ
ent forms of life s en t ences , as evidenced by the d e v e l o p m e n t s r e fe r red to 
above 2 . Secondly, I r e m a i n u n p e r s u a d e d t h a t the c i r c u m s t a n c e s of the 

1. In p a r a g r a p h 42 (p . 23) of Weeks ( q u o t e d in p a r a g r a p h 64 of Stafford, t o w h i c h a r e f e r e n c e 
is m a d e in p a r a g r a p h 123 of t h e p r e s e n t j u d g m e n t ) it is s t a t e d , inter alia, a s follows: 
" F u r t h e r m o r e , t h e w o r d ' a f t e r ' in s u b - p a r a g r a p h (a) d o e s no t s i m p l y m e a n t h a t t h e d e t e n t i o n 
m u s t follow t h e ' c o n v i c t i o n ' in p o i n t of t i m e : in a d d i t i o n , t h e ' d e t e n t i o n ' m u s t r e s u l t f rom, 
' follow a n d d e p e n d u p o n ' o r o c c u r ' by v i r t u e ' o f t h e c o n v i c t i o n ... In s h o r t , t h e r e m u s t be a 
suf f ic ien t c a u s a l c o n n e c t i o n b e t w e e n t h e c o n v i c t i o n a n d t h e d e p r i v a t i o n of l i b e r t y a t i s s u e ..." 
2. I n d e e d , Stafford, m o r e t h a n j u s t t a k i n g i n t o a c c o u n t t h e d o m e s t i c l ega l d e v e l o p m e n t s , 
s h o w s t h a t t h e C o u r t ' s e a r l i e r a p p r o a c h t o t h e s i t u a t i o n of m a n d a t o r y l i fers ( a s r e f l e c t e d in 
Wynne v. the United Kingdom, j u d g m e n t of 18 July 1994, S e r i e s A n o . 294-A) h a d e v e n b e e n 
r e g a r d e d by s o m e d o m e s t i c j u d g e s a s a h i n d r a n c e t o d e s i r a b l e d e v e l o p m e n t s ( see Stafford, 
§ § 4 6 - 4 7 ) . ' 
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1. T h e m a j o r i t y j u d g m e n t ( p a r a g r a p h 122) a c c e p t s t h a t t h e o r i g i n a l c o n v i c t i o n a n d s e n t e n c e 
c o n t i n u e d t o be t h e l ega l bas i s l o r t h e d e p r i v a t i o n of l i b e r t y d u r i n g t h e a d d i t i o n a l d a y s . 

p r e s e n t case a r e sufficiently s imi lar to the Weeks/Stafford s i t ua t ion as to 
m a k e it possible to t r ans fe r from those cases the above -men t ioned 
r e q u i r e m e n t of "connec t ion" to t h e s i tua t ion in t he p r e s e n t case involv
ing pe r sons serving fixed-term prison sen tences af ter convict ion of, for 
e x a m p l e , r ape a n d a t t e m p t e d m u r d e r . Typically, a s i tua t ion in which 
discipl inary m e a s u r e s would l eg i t ima te ly be needed is likely to a r i se in 
re la t ion to behav iour not having any connec t ion with t he or ig inal 
convict ion. T h e major i ty a p p e a r s to imply, in the final s en t ence of 
p a r a g r a p h 123, t h a t t h e r e m a y be s i tua t ions in which the disciplinary-
proceed ings could be connec ted to t he or iginal convict ion and s e n t e n c e 
and t h a t such a connec t ion could be re levant to the classif ication of t he se 
p roceed ings . I confess t h a t I find it difficult to envisage a s i t ua t ion w h e r e 
t h a t migh t be t he case . In my view, if one is to o p e r a t e wi th t he r e q u i r e 
m e n t of "connec t ion" a t all, t h e n t he connec t ion b e t w e e n the or iginal 
s en t ence and the add i t iona l days lies s imply in t he fact t ha t the or ig inal 
s en t ence also covers t he per iod d u r i n g which the add i t iona l days would 
have to be served and provides a legal bas i s ' , for t he pu rposes of Art ic le 5 
§ 1, for t he d e t e n t i o n d u r i n g t h a t per iod. 

It follows n a t u r a l l y from wha t I have said t h a t I also d i sag ree wi th the 
view of t he major i ty t h a t " the m e r e fact" t h a t " t he app l i can t s were 
p r i soners serving a lawfully imposed sen tence does not ... serve to 
d i s t ingu ish the i r case from t h a t of civilians or mi l i t a ry pe r sonne l a t 
l iber ty" (see p a r a g r a p h 125 of t he p r e s e n t j u d g m e n t ) . T o m e , the 
difference is f u n d a m e n t a l . This also leads m e to conclude t h a t the 
add i t iona l days a w a r d e d c a n n o t be r e g a r d e d as "apprec iab ly d e t r i 
m e n t a l " wi th in the m e a n i n g of p a r a g r a p h 82 of Engel and Others. I no te 
t h a t even the imposi t ion of the m a x i m u m pena l ty of 42 days would not as 
such have p r e v e n t e d t he app l i c an t s ' r e lease long - indeed , several years -
before t he expiry of t he i r respect ive s e n t e n c e s . 

H a v i n g said th is , I a d m i t t h a t t he c h a n g e s in t he d o m e s t i c r e g i m e and 
concept ions c u l m i n a t i n g in t he re fo rm of 1991 should also be ref lected in 
t he i n t e r p r e t a t i o n of t he Conven t ion . Whi le these changes do not in my 
view just i fy t he conclusion tha t t he add i t iona l days should be r e g a r d e d as 
a c r imina l sanc t ion wi th in the m e a n i n g of Art ic le 6, they do c r e a t e for t he 
p r i sone r an expec t a t ion of be ing re leased on l icence af ter the service of 
hal f or two- th i rds of t he i r s e n t e n c e (see p a r a g r a p h 48 of t he p re sen t 
j u d g m e n t ) . T h e f rus t ra t ion of th is expec t a t i on by the impos i t ion of 
add i t iona l days, a l t hough the se days do not exceed the or ig inal s e n t e n c e 
still f o rming the legal basis for t he dep r iva t ion of l iberty, can be said to 
ra ise new legal issues conce rn ing the pe r son ' s depr iva t ion of l iberty. In 
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1. S e e , for e x a m p l e , Winterwerp v. the Netherlands, j u d g m e n t of 24 O c t o b e r 1979, S e r i e s A 
n o . 3 3 , p p . 2 2 - 2 3 , §§ 53 a n d 55 . 
2 . S e e Van Droogenbroeck i\ Belgium, j u d g m e n t of 2 4 J u n e 1982, S e r i e s A no . 50 , p p . 23-26 , 
§§ 44 -48 . 
3 . S e e , for e x a m p l e , Weeks, p p . 28-29 , §§ 5 6 - 5 8 . 

this r e spec t , the case is c o m p a r a b l e to o t h e r cases in which "new issues of 
lawfulness" ar ise d u r i n g a d e t e n t i o n for which the or ig inal convict ion or 
o t h e r decision does con t inue to provide a legal basis for t he pu rposes of 
Art icle 5 § 1. T h e r e is a line of p r e c e d e n t inc luding, a m o n g o t h e r s , cases 
conce rn ing m e n t a l h e a l t h p a t i e n t s ' , recidivists p laced "a t t he govern
m e n t ' s d i sposa l " 2 and different ca tegor ies of life p r i sone r s in the U n i t e d 
K i n g d o m 3 , in which the app l i can t s were found to be en t i t l ed by Ar t ic le 5 § 4 
to a review of the legal i ty of t he possible new issues conce rn ing the i r 
d e t e n t i o n desp i t e t he fact tha t t he legal basis , for t he pu rposes of 
Art ic le 5 § 1, of t h a t d e t e n t i o n r e m a i n e d u n c h a n g e d . 

In my view, t h e r e is m u c h to be said for the a r g u m e n t t h a t the 
impos i t ion of add i t iona l days u n d e r a sys tem such as t h a t at issue in this 
case should t r igger t he g u a r a n t e e s of Art ic le 5 § 4. However , I ref ra in from 
going fu r the r t h a n t h a t , as Art ic le 5 § 4 is not before t he C o u r t . I refrain in 
pa r t i cu l a r from specu la t i ng w h e t h e r the Engl i sh law as app l ied in this case 
would comply wi th such an obl igat ion a r i s ing u n d e r Art ic le 5 § 4. 
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A. I n t r o d u c t i o n 

W e r e g r e t t h a t we c a n n o t j o in t he major i ty in Finding a violat ion in this 
case . 

Pr incipal ly , to pu t in to ope ra t i on t he full powers of Art ic le 6, inc lud ing 
the r ight to legal r e p r e s e n t a t i o n u n d e r Art ic le 6 § 3 (c), in t he con tex t of 
post-convict ion r e m e d i e s (pa ro le ) , p r e supposes a p r e m i s e conce rn ing the 
legal n a t u r e of t he or iginal s e n t e n c e . W i t h this p r e m i s e we canno t wholly 
a g r e e . O n the o t h e r hand , if the s i t ua t ion were reversed , t h a t is, if a 
m e m b e r S t a t e were to in t roduce full fo rmal i sa t ion of the in-pr ison 
d isc ip l inary p rocedu re s , we would p e r h a p s ques t ion t he wisdom of such a 
solut ion - but we could not a priori m a i n t a i n t h a t this violates any aspec t of 
t he Conven t i on . T h a t is, unless d i re consequences were to der ive from 
such formal i sm - as they in fact did in Mastromatteo v. Italy ( [ G C ] , 
no. 37703/97, E C H R 2002-VIII) . 

If it we re t r u e t h a t ha rd cases m a k e bad law, we feel this is one of those 
s i tua t ions . 

1. In w h a t we cons ider t he key p a r a g r a p h s (123 a n d 124) of t he G r a n d 
C h a m b e r j u d g m e n t , it is said: 

" 1 2 3 . As n o t e d by L o r d Chief J u s t i c e W o o l f in R. v. the Secretary of State for the Home 

Department, ex parte Carroll, Al-Hasan and Greenfield t h e a w a r d of a d d i t i o n a l d a y s d id no t 

i n c r e a s e a p r i s o n e r ' s s e n t e n c e as a m a t t e r of d o m e s t i c law. T h e a p p l i c a n t s ' c u s t o d y 

d u r i n g t h e a d d i t i o n a l d a y s a w a r d e d w a s t h u s c l e a r l y lawful u n d e r d o m e s t i c law. 

N e v e r t h e l e s s , t h e C o u r t d o e s not c o n s i d e r t h a t t h i s g o e s t o t h e h e a r t of t h e q u e s t i o n of 

the precise nature of t h e p e n a l t y of a d d i t i o n a l d a y s . ... [ T ] h e C o u r t ' s c a s e - l a w i n d i c a t e s t h a t 

it m a y be n e c e s s a r y to look b e y o n d t h e a p p e a r a n c e s a n d t h e l a n g u a g e u s e d a n d 

c o n c e n t r a t e o n t h e r e a l i t i e s o f t h e s i t u a t i o n . T h e r e a l i t y of a w a r d s of a d d i t i o n a l d a y s 

w a s t h a t p r i s o n e r s w e r e d e t a i n e d in p r i s o n b e y o n d t h e d a t e on w h i c h t h e y w o u l d 

o t h e r w i s e h a v e b e e n r e l e a s e d , a s a c o n s e q u e n c e of s e p a r a t e d i s c i p l i n a r y p r o c e e d i n g s 

w h i c h w e r e lega l ly u n c o n n e c t e d to t h e o r i g i n a l c o n v i c t i o n a n d s e n t e n c e . 

124. A c c o r d i n g l y , t h e C o u r t finds t h a t a w a r d s of a d d i t i o n a l d a y s by t h e g o v e r n o r 

c o n s t i t u t e fresh deprivations of liberty i m p o s e d for p u n i t i v e r e a s o n s a f t e r a finding of 

c u l p a b i l i t y . . . " ( e m p h a s i s a d d e d ) 

2. W e do not concur wi th t he p u r p o r t e d rea l i sm of the major i ty 
j u d g m e n t - basically re ly ing on t h e d i s t inc t ion b e t w e e n the so-called 
"realities of the situation" as opposed to m e r e "appearances" - especial ly since 
it is c o n t r a d i c t e d by the very last s e n t e n c e of the nex t p a r a g r a p h , w h e r e it 
is said: 

"I t is t r u e t h a t in Campbell and Fell t h e C o u r t c o n c l u d e d t h a t t h e p e n a l t y i m p o s e d 

' c a m e c lose t o , even if it d id no t t e c h n i c a l l y c o n s t i t u t e ' a d e p r i v a t i o n of l ibe r ty . 

H o w e v e r , t h e C o u r t w a s c o n s t r a i n e d to so f r a m e i ts finding s ince it w a s e x a m i n i n g a 
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'loss of r e m i s s i o n ' as o p p o s e d to an 'award of addi t ional days ' for which the later 1991 
Act provided." 

E i t h e r the d is t inc t ion is only a p p a r e n t or it is rea l . I ts a u t h e n t i c i t y , as 
we shall d e m o n s t r a t e , canno t d e p e n d j u s t on s e m a n t i c modif ica t ions in 
the d o m e s t i c law. 

3. O u r d i s sen t ing opinion thus t u r n s on t he legal n a t u r e of t he t h r e e or 
respect ively four c o n c u r r e n t original sentences: for r a p e , possession of an 
i m i t a t i o n firearm and a t t e m p t e d m u r d e r in the case of the first app l ican t , 
and for r ape and robbery in t he case of the second. Before we grow 
s e n t i m e n t a l about the h u m a n r igh t s of t he two g e n t l e m e n , let it be noted 
t h a t t he se a r e not traffic offences. Formal i s t i c a s s e s s m e n t of t he risk 
personif ied by u n r e f o r m e d and po ten t i a l ly recidivist p r i soners may 
grievously e n d a n g e r the h u m a n r igh t s of o t h e r people . Th i s is j u s t wha t 
we saw in Mastromatteo, c i ted above, w h e r e we e x a m i n e d the o t h e r side of 
t he coin, n a m e l y t he posit ive obl igat ions of t he S t a t e u n d e r Art ic le 2. 

4. W i t h re fe rence to p a r a g r a p h s 36 and 37 of the C h a m b e r j u d g m e n t , 
and m o r e specifically to sect ion 33(2) of t he 1991 C r i m i n a l J u s t i c e Act , the 
real ques t ion is w h e t h e r , u n d e r th is legal r eg ime , t he "or ig inal s e n t e n c e " -
a t least in t he es tab l i shed c r imina l - law sense (and in its en t i re ty ) - isstricto 
sensu still a s e n t e n c e . H a s a final j u d g m e n t which ex lege en ta i l s the 
a u t o m a t i c right to be re leased , af ter only two- th i rds of it have b e e n served 
and in so far as t he r e m a i n i n g th i rd is conce rned , become a super f luous 
legal fiction? Moreover , s ince t h e execu t ion of a final pena l j u d g m e n t 
necess i t a t e s a n e x c h a n g e b e t w e e n the two b r a n c h e s of power ( the 
j ud i c i a ry a n d the execut ive b r a n c h ) , docs this not ra ise a f u n d a m e n t a l 
cons t i t u t iona l issue? 

W i t h re fe rence to p a r a g r a p h 116 of t he G r a n d C h a m b e r ' s j u d g m e n t , it 
is c lear t h a t it has appl ied the Engel c r i t e r i a - desp i t e t he G o v e r n m e n t 
showing how different these s i tua t ions a r e and tha t no di rec t compa r i son 
is possible. We ag ree wi th t he G o v e r n m e n t . W e would like to point out , 
however , t h a t the m a i n difference be tween the s i t ua t ions does not lie in 
the fact t h a t s o m e o n e who is in t he course of fulfi lment of his civic du ty is 
u n d e r a ce r t a in (mi l i ta ry) discipl ine. W e cons ider as essent ia l the fact t ha t 
mi l i t a ry service is not served as a c o n s e q u e n c e of a final c r imina l 
convict ion by a cour t of law - w h e r e a s a pr ison s en t ence is. In pr inc ip le , 
the final c r imina l convict ion a n d s en t ence a re , at least in t he theo ry of 
pena l a n d p e n i t e n t i a r y law, res judicata. C o n s e q u e n t l y , wha t h a p p e n s 
wi th in the con tex t of this convict ion and s en t ence (in the course of 
serving the s en t ence ) is r e l a t ed to t he or ig inal pena l j u d g m e n t . W e r e 
t h e r e no or ig inal convict ion, n e i t h e r would t h e r e have been any 
discipl inary p roceed ings aga ins t t he app l i can t s . It is thus not a c c u r a t e to 
a r g u e , as the G r a n d C h a m b e r does in p a r a g r a p h 108, t h a t discipl inary 
p roceed ings a r e " u n r e l a t e d to the or iginal convict ion". 
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B. C o n s t i t u t i o n a l i m p l i c a t i o n s 

5. T h e cons t i tu t iona l - l aw aspec t a r i ses indi rec t ly as it did for Lord 
Woolf in R. v. the Secretary of State for the Home Department, ex parte Carroll, 
Al-Hasan and Greenfield ( j udgmen t of the C o u r t of Appea l of 19 Ju ly 2001) . 
T h e r e , t he a p p e l l a n t s a r g u e d t h a t Ar t ic le 6 of the Conven t i on should apply-
to pr ison disc ipl inary p roceed ings , r e fe r r ing , inter alia, to t he changes 
b r o u g h t abou t by the 1991 Act. Lord Woolf, in o rde r to resolve the issue, 
cogent ly r eve r t ed to t he crucia l p r e l i m i n a r y ques t ion conce rn ing the t r u e 
legal n a t u r e of the "or ig inal s e n t e n c e " . 

" S e c t i o n 42(1 ) of t h e 1991 Act p r o v i d e d a p o w e r to m a k e p r i s o n r u l e s w h i c h i n c l u d e d 

p rov i s ion for t h e a w a r d of a d d i t i o n a l d a y s b u t s e c t i o n 4 2 ( 2 ) m a k e s it c l e a r t h a t w h e r e 

a d d i t i o n a l d a y s a r e a w a r d e d to a p r i s o n e r t h e a d d i t i o n a l d a y s a r e a g g r e g a t e d w i t h t h e 

p e r i o d w h i c h w o u l d otherwise h a v e t o be s e r v e d b e f o r e t h e p r i s o n e r is r e l e a s e d o n l i c ence . 

T h e n e w s t a t u t o r y f r a m e w o r k p r o p e r l y u n d e r s t o o d is no t f a t a l to t h e c a s e s a d v a n c e d 

by t h e a p p e l l a n t s . S e c t i o n 42 m e r e l y g ives t h e i r c a s e i ts p r o p e r p e r s p e c t i v e . T h e a w a r d s 

of a d d i t i o n a l d a y s to be s e r v e d by e a c h of t h e a p p e l l a n t s did not have the effect of adding to 

their sentence. I t w a s not a fresh sentence of i m p r i s o n m e n t . T h e i r effect w a s t o p o s t p o n e t h e 

a p p e l l a n t ' s r e l e a s e on l i c e n c e . T h e a w a r d s c l e a r l y h a d a p r a c t i c a l effect so far a s t h e 

a p p e l l a n t s w e r e c o n c e r n e d a n d t h a t p r a c t i c a l effect w a s to p o s t p o n e t h e i r r e l e a s e . B u t 

t h e r e w a s no question of their sentence being increased as a matter of law. A d d i t i o n a l d a y s cou ld 

no t be i m p o s e d so t h a t t h e y e x t e n d e d t h e a c t u a l s e n t e n c e , w h i c h t h e a p p e l l a n t s w e r e 

s e r v i n g , a n d t h e s e n t e n c e p a s s e d by t h e c o u r t w a s t h e j u s t i f i c a t i o n for t h e a p p e l l a n t ' s 

d e t e n t i o n for t h e p u r p o s e s of A r t i c l e 5 (1 ) [of t h e E u r o p e a n C o n v e n t i o n on H u m a n 

R i g h t s ] . " ( e m p h a s i s a d d e d ) 

W e do not know how m u c h c lea re r one can be. T a k i n g such a view, wi th 
which we fully a g r e e , on t he "or ig ina l s e n t e n c e " , of course impl ies t h a t t he 
ear ly r e l ease , the remiss ion , the condi t iona l r e l ease , t he pa ro l e or 
w h a t e v e r one chooses to call it, cannot be a p r i sone r ' s r igh t . It m a y be a 
factual " expec t a t i on" , even a r e a s o n a b l e one , but a t b o t t o m it is still a 
pr ivi lege. T h e privi lege m a y or m a y not be g r a n t e d . 

6. T h e accep ted m e a n i n g of t he res judicata doc t r ine in c r imina l law 
impl ies t h a t t he final j u d g m e n t p r o n o u n c e d by the judic ia l b r a n c h is to 
be e x e c u t e d by the execut ive b r a n c h . In c r imina l law, the doc t r ine en ta i l s 
t he finality of t he s e n t e n c e p r o n o u n c e d by the t r ia l j u d g e . T h e jud ic ia l 
b r a n c h of power , while apply ing the subs tan t ive c r imina l - law n o r m , 
finally d e t e r m i n e s t he r e q u i r e d t e r m of i m p r i s o n m e n t . W h e n t a k i n g in to 
accoun t t h e r e t r ibu t ive , t he p r even t a t i ve , the re fo rmat ive a n d o t h e r 
decisive factors for his legally b ind ing s e n t e n c i n g decision, t he j u d g e , and 
especial ly so in t he Anglo-Saxon legal t r ad i t ion , enjoys a c e r t a i n m a r g i n of 
d i sc re t ion (teleologically, in t e r m s of c o m p a r a t i v e j u s t i c e e tc . ) . T h e 
r e su l t i ng p r o n o u n c e m e n t of a c r imina l s en t ence to a p a r t i c u l a r de
fendan t is t he re fo re a final act of an i n d e p e n d e n t jud ic ia l power . 



E Z E H A N D C O N N O R S v. T H E U N I T E D K I N G D O M J U D G M E N T - 1 5 7 
D I S S E N T I N G O P I N I O N O F J U D G E S Z U P A N C I C A N D M A R U S T E 

7. T h e execut ion of the j u d g m e n t in c r imina l law m a y not be a single 
event . T h e d u e execu t ion of the sen tence of i m p r i s o n m e n t may take m a n y 
years . It r equ i re s t he u n r e m i t t i n g involvement of the execut ive b r a n c h ( the 
pr ison au tho r i t i e s ) . At the end of the t r ia l , the re t r ibu t ive e l e m e n t of t he 
sen tence may be finally d e t e r m i n e d bu t it is impossible for the tr ial j u d g e 
to foresee t he evolut ion of the des i red i m p r o v e m e n t in the pr i soner ' s 
personal i ty ( re-social isat ion) . O n a day-to-day basis , it is hence t he 
executive b ranch ( the pr ison au thor i t i e s ) w h o m u s t dea l wi th t he pr isoner . 

In c o n s e q u e n c e , for e x a m p l e , two- th i rds of the s e n t e n c e con t inue to 
d e p e n d on the r e t r ibu t ive , r e fo rmat ive , p r even t a t i ve , etc . , c r i t e r i a con
t e m p l a t e d a t t he ou t se t by t he s e n t e n c i n g j u d g e , w h e r e a s the l a t t e r two 
c r i t e r i a a re now, t h r o u g h the m o n i t o r i n g of t he b eh av i o u r of the pr i soner , 
u n d e r t he d i sc re t iona ry power of the pr ison a u t h o r i t i e s . T h e secondary 
n a t u r e of this a s s e s s m e n t der ives from the fact t h a t t he "just d e s e r t " and 
o the r d e t e r m i n a t e aspec t s of p u n i s h m e n t have b e e n unyie ldingly fixed in 
the or iginal s e n t e n c e . T h e ear ly r e l ease is t he re fo re by its very legal 
n a t u r e a less d e t e r m i n a t e m a t t e r of the prospect ive in-pr ison a s s e s s m e n t 
of t he p r i soner ' s r e sponse to re-social isat ion e n d e a v o u r s by t he pr ison 
au tho r i t i e s and of mercy , c lemency, leniency, e tc . 

8. I n t o this cons t i tu t iona l division of l abour b e t w e e n the b r a n c h e s of 
power falls t he judicial proviso t h a t , for e x a m p l e , one - th i rd of it may a t 
the d iscre t ion of t he execut ive b r a n c h possibly be s u b t r a c t e d from the 
or iginal s en t ence if and only if the p r i sone r has d e m o n s t r a t e d a rea l and 
pe r sona l capac i ty to be re-social ised. T h e i m p o r t of paro le (prospect ive 
condi t ional r e l ea se ) , or the re lease ea r l i e r t h a n foreseen in t he final 
jud ic ia l s en t ence , is s imply t h a t it provides (a) for t he r e q u i r e d flexibility 
in t he appl ica t ion of a ce r t a in fract ion of p u n i s h m e n t a n d (b) for t he 
p r i soner ' s d i rec t motivation to improve his a t t i t u d e vis-a-vis society. 

9. Th i s does not m e a n t h a t t he jud ic ia l b r a n c h of power , fully governed 
by the "fair t r i a l " r e q u i r e m e n t s of Art ic le 6 as it should be , has thus 
s u r r e n d e r e d its sovere ignty ( the finality of its j u d g m e n t ) to t he execut ive 
b r a n c h . Jud ic i a l d i scre t ion a n d the power it impl ies have , as it were , 
a l r eady been e x h a u s t e d . T h e final resu l t , however , is the full or ig inal 
s e n t e n c e . 

A "window of o p p o r t u n i t y " has b e e n left open in case t he p r i soner 
serving his full or iginal s e n t e n c e behaves well. T h i s should be seen as a n 
except ion to the ru le imply ing the p r i soner ' s du ty to serve t he full or iginal 
s e n t e n c e . T h e pr ison a u t h o r i t i e s a r e the re fo re assess ing the s i tua t ion 
wi th in the legally b ind ing con tex t of the or ig inal s e n t e n c e . It is that 
sen tence and t h a t s en t ence a lone which e m p o w e r s t h e m to use the i r own 
discre t ion as to w h e t h e r they will fully (or only par t ia l ly) execu te it. 

10. In t e r m s of cons t i t u t iona l law, the re fo re , the jud ic ia l d iscre t ion 
is p r i m a r y , w h e r e a s t he execut ive b r a n c h ' s d i sc re t ion is secondary and 
der iva t ive . 
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C. T h e r ight a n d t h e p r i v i l e g e 

13. T h e "p rope r pe r spec t ive" (or, in t he l a n g u a g e of t he major i ty 
j u d g m e n t , "the precise nature of the pena l ty of add i t iona l days") Lord Woo If 
is r e fe r r ing to s t e m s from the c lear j u r i s p r u d e n t i a l d i s t inc t ion be tween a 
" r i gh t " and a "pr ivi lege". T h i s d i f fe ren t ia t ion has m a n y decisive legal 
imp l i ca t ions ' . R igh t s , especial ly in c r imina l law, r e q u i r e res t r ic t ive 
subs t an t ive c r i t e r i a (lex certa, lex clara, pr inciple of legali ty, etc.) and str ict 
p rocedu ra l formal i sm - w h e r e a s privi leges (c lemency, r e w a r d s , awards , 
pr izes , h o n o u r s , etc.) do not". R igh t s a n d du t i e s lend themse lves to legal 
r e m e d i e s a n d regu la t ion , w h e r e a s pr ivi leges do not. T o confuse t he two, in 
o t h e r words to say t h a t t he p r i sone r now has ex lege the right (or t he 
enforceable " l e g i t i m a t e expec t a t i on" ) to be re leased , r a t h e r t h a n a 
privilege r e su l t i ng from his mora l ly des i rab le "good behav iour" , m a k e s t he 
law defea t precisely w h a t it is i n t e n d e d to defend, n a m e l y the accep ted 

1. T h e d i s t i n c t i o n d e r i v e s f rom t h e f u n d a m e n t a l d i s s i m i l a r i t y b e t w e e n t h e m o r a l i t y of d u t y 
a n d t h e m o r a l i t y o f a s p i r a t i o n as e l u c i d a t e d by L o n L. F u l l e r in The Morality of Law ( 1 9 6 5 ) . 
2. T h i s s h o u l d not be i n t e r p r e t e d t o m e a n t h a t t h e p r i v i l e g e of e a r l y , t e m p o r a r y , c o n d i t i o n a l , 
e tc . , r e l e a s e m a y be g r a n t e d a r b i t r a r i l y , in a d i s c r i m i n a t o r y f a sh ion , e t c . ( see p a r a g r a p h 9 
a b o v e ) . 
3 . T h e t e r m " l e g i t i m a t e e x p e c t a t i o n " (in F r e n c h , esperance legitime) is w h a t m i g h t be c a l l e d 
t h e legilimalio ad causam activa r e l e v a n t in t e r m s of t h e first p a r a g r a p h of A r t i c l e 1 of P r o t o c o l 
N o . 1. W e find i ts u s e in t h e p r e s e n t c o n t e x t m i s l e a d i n g . 

11. However , u n d e r the c u r r e n t Engl i sh r eg ime , wha t was former ly 
a jud ic ia l proviso is now m a n d a t e d by the l eg i s la tu re . In t e r m s of 
c o m p a r a t i v e law th is is not a t all u n u s u a l . Most na t iona l c r imina l laws 
provide for t he prospec t of paro le af ter two- th i rds of t he s e n t e n c e have 
been served. T h e idiosyncrasy of the Engl i sh legal sys tem is the 
p r i soner ' s a u t o m a t i c " r igh t " , un less he b reaches t he pr ison ru les , to be 
re leased ea r l i e r t h a n foreseen by the or ig inal s e n t e n c e . 

Th i s " a u t o m a t i c r i g h t " r e p r e s e n t s a fu r the r legislat ive incurs ion in to 
t he def in i teness of the jud ic ia l decision. C e r t a i n legislative m a n d a t o r y 
s e n t e n c i n g s c h e m e s were for this r ea son found to be u n c o n s t i t u t i o n a l by 
the var ious na t iona l s u p r e m e and cons t i tu t iona l cour t s - most ly on t he 
g r o u n d s of the checks a n d ba lances doc t r ine . All such legislat ive 
in tercess ion takes place in t he con tex t of a binding or ig inal s e n t e n c e . T h e 
leg is la ture canno t cons t i tu t iona l ly set u p a sys tem in which every p r i sone r 
would au toma t i ca l l y acqu i re the r ight to be re leased once he has served 
two- th i rds of his s en t ence . 

12. It is t hus logically compe l l ing t h a t the denia l of ear ly re lease 
canno t be i n t e r p r e t e d as a "fresh depr iva t ion of l iber ty" (see p a r a 
g r a p h 124 of the major i ty j u d g m e n t ) . 
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1 . S e e , for e x a m p l e , h t t p : / / w w w . a p p a - n e t . o r g / m e d i a 2 0 0 3 / p a r o l e h i s t o r y . h t m . 

wisdom of paro le . If t he law m a k e s the condi t ional re lease a r igh t r a t h e r 
t h a n a privi lege, it effectively depr ives the p r i sone r of his mot iva t ion to 
improve . 

14. W e suspec t t h a t the es tab l i shed c u s t o m of a w a r d i n g ear ly re lease 
led t he Engl i sh l eg i s la tu re p r a g m a t i c a l l y to ensh r ine t h e s t a t u s q u o into 
law. It t h u s sudden ly m a d e a p r i soner ' s r e l ease a p p e a r as a right - unless 
he b reached the pr ison ru les . It was this p r a g m a t i c " n o m o t e c h n i c a l " 
a p p r o a c h which c r e a t e d the p r e s e n t myst i f icat ion in t he first place. 

D. T h e p h i l o s o p h y o f p a r o l e 

15. O n e should k e e p in mind t h a t p roba t i on a n d paro le in c r imina l law-
have , ever since the i r incept ion in t he n i n e t e e n t h cen tu ry , b e e n p red i ca t ed 
upon the positive and flexible - t h a t is, non-r igid a n d non-formal is t ic -
p rospec t of r e w a r d i n g p r i s o n e r s ' good behav iour . T h e his tor ic success of 
bo th paro le (condi t iona l r e lease ) and p roba t i on (condi t ional sen tence ) is 
exp la ined by this positive and l as t ing inf luence t he r e w a r d i n g of good 
behav iou r has on t he pe rsona l i ty of the convicted c r i m i n a l 1 . 

16. Ear ly r e l ease in E n g l a n d is now s e m i - a u t o m a t i c and m a n d a t e d by
law. T h e pr i son governor m a y p ro long the i m p r i s o n m e n t for 42 days (for 
each b r e a c h of t he pr ison ru les ) . Yet , in c o m p a r i s o n wi th t h e classic early 
r e l ease sys tems, this is s imply t he reversa l of the m e t h o d . Grosso modo 
a n d in advance , th is r e g i m e p romises to r e w a r d the p r i sone r ' s "good 
b e h a v i o u r " un less he b r e a c h e s t h e pr i son ru les . In the classical paro le 
sys tem, the d u t y to serve t he full s en tence comes first while t he privilege 
of t he r eward of ear ly r e l ease is secondary . H e r e , the pr ivi lege is p romised 
b e f o r e h a n d a n d the or ig inal d u t y to serve a longer fract ion of the sen tence 
ensues only if t h e r e is a b reach of the pr i son ru les . Th i s should dispel the 
false impress ion t h a t r eve r t i ng to the ini t ial d u t y to serve a l a rge r por t ion 
of t he or ig inal s en t ence cons t i t u t e s t he new "reality of the situation" a n d tha t 
"awards of additional days by the governor constitute fresh deprivations of liberty 
imposed for punitive reasons after a finding of culpability" (see p a r a g r a p h s 123 
and 124 of t he G r a n d C h a m b e r j u d g m e n t ) . T h e den ia l of a condi t ional ly 
p romised pr ivi lege ( reward) c a n n o t be cons t rued as a new p u n i s h m e n t . 
T h a t t he refusal of the provisional r eward m a y now appear to be a (new) 
p u n i s h m e n t does not a t b o t t o m c h a n g e the n a t u r e of t he paro le sys tem. 
T h e "new rea l i ty" of the s i tua t ion , in o t h e r words , is s imply t he mi r ro r 
image of the old real i ty . 

17. T o be c lea re r , let us t ake th is one s t ep fu r the r . W e r e the 
leg is la ture m i n u t e l y to r egu la t e - say, in var ious "pr i son r u l e s " - all the 
p recond i t ions for ear ly re lease , sure ly it would inc lude in this r egu la t ion 

http://www.appa-net.org/media2003/parolehistory.htm
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(since th is is the pr incipal pu rpose of pa ro le , condi t iona l r e l ease , etc.) t he 
c r i te r ion of "good behav iour" . T h e a s s e s s m e n t of wha t cons t i t u t e s "good 
behav iou r" , even if "bad behav iou r " were to be exhaus t ive ly i t emised in 
t he pr ison ru les , would inevi tably r e q u i r e some d i sc re t ionary j u d g m e n t 
on the p a r t of somebody, say, pr i son a u t h o r i t i e s . It should not pe rp lex us 
t h a t t h e s i tua t ion he re is r eve rsed - since the ques t i on becomes w h e t h e r 
t he pr ison governor has the r ight to impose up to a n o t h e r 42 days for each 
ins t ance of "bad b e h a v i o u r " (b reach of pr i son ru les ) . 

18. In add i t ion , it would be illogical to infer from this a lone t h a t t he 
p r i sone r ' s pr ivi lege to be r e l eased has for th is r ea son become a r igh t . O f 
course , once a privi lege is g r a n t e d , it does b e c o m e a r ight . But t he decision 
whether it should be g r a n t e d is a decision abou t pr ivi lege, not ab o u t a r igh t . 
Th i s m i s u n d e r s t a n d i n g , we th ink , is p a r t of the pe rp lex i ty of this case . 

19. A n o t h e r p r a g m a t i c d i sc repancy (with f u n d a m e n t a l p r o c e d u r a l 
consequences ) be tween jud ic ia l s en t enc ing , on the one h a n d , a n d the 
ear ly r e l ease a s s e s s m e n t by t he pr ison a u t h o r i t i e s , on t he o t h e r h a n d , 
s t e m s from t h e two very different kinds of r e a s o n i n g r e q u i r e d by the two 
different appra i sa l s . 

T h e s e n t e n c i n g phase of t he c r imina l t r ia l is wholly retrospective, w h e r e a s 
t he m o n i t o r i n g of t he p r i sone r by the pr i son au tho r i t i e s wi th a p rospec t of 
ear ly r e l ease is mos t ly prospective. T h e re t rospec t ive a s s e s s m e n t p e r f o r m e d 
by the s e n t e n c i n g j u d g e der ives from the facts e s t ab l i shed beyond 
r easonab le d o u b t d u r i n g the m a i n t r ia l . T h e prospect ive a s s e s s m e n t , 
however , since it deals wi th the probabi l i s t ic i m p o n d e r a b l e s of t he 
p r i soner ' s fu tu re d a n g e r o u s n e s s - we have seen the t rag ic consequences 
of this in Mastromatteo, c i ted above, w h e r e t he a s s e s s m e n t was perfunctor i ly 
p e r f o r m e d by the Mi lan giudice dellepene - s imply does not lend itself to the 
s a m e "fair t r i a l " r e q u i r e m e n t s as do t he h a r d facts in t he re t rospec t ive 
c r imina l t r ia l . 

T h e specula t ive i m p o n d e r a b l e s conce rn ing the fu tu re probabi l i ty t h a t 
t he p a r t i c u l a r p r i sone r will, upon (condi t iona l or early) re lease , re lapse 
i n to c r imina l conduc t , m a k e unfeas ib le the r e g u l a r adversa r i a l ("fair 
t r ia l" ) give a n d t ake based on ha rd facts p roved beyond r ea sonab l e 
doub t . A m e a s u r e of exp lo ra to ry a n d provis ional " a r b i t r a r i n e s s " , it be ing 
a p rognos t ic exerc ise , is unavoidab le in this prospec t ive a s s e s s m e n t 
p r o c e d u r e . 

Are we real ly p r e p a r e d to m a k e the ear ly r e l ease p r o c e d u r e a mini 
"fair t r i a l " , this be ing c o n s e q u e n t to cal l ing a n ea i •ly rel ease a riff i n " 
r e q u i r i n g t he app l ica t ion of Ar t ic le 6 p r o c e d u r a l m i n i m a l s t a n d a r d s , if 
t he formal is t ic prospect ive a s s e s s m e n t will r esu l t in such appa l l ing 
consequences? 

20. Yet h e r e i n precise ly lay t he ingen iousness of t he whole idea of 
pa ro le . It let t he jud ic ia l b r a n c h p r o n o u n c e the full "o r ig ina l " s en t ence -
wi th the proviso t h a t the po t en t i a l ear ly r e l ease be subject only to t he 
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an t i c ipa t ed , b e c a u s e unavo idab le , u n c e r t a i n t y of the s u b s e q u e n t decision 
by the execut ive b r a n c h . 

As Lord Woolf saw it, t he "or ig inal s e n t e n c e " legally covers the 
p r i soner ' s d u t y to serve his t e r m unt i l t he last day of m a n d a t e d im
p r i s o n m e n t . Should he behave well a n d t hus jus t i fy a benevo len t ex
pec ta t ion conce rn ing his fu ture civility, this canno t m e a n t h a t the 
condi t ional r e l ease has become his r igh t , his " l eg i t ima te expec t a t i on" , 
etc. A h i g h e r form of p r a g m a t i s m tells us t h a t t he condi t iona l re lease of 
a p r i sone r can only be a privilege a u t h o r i s e d by the j u d g e or t he leg is la ture 
and bes towed upon h im by the execut ive b r a n c h of power ( the prison 
a u t h o r i t i e s ) . 

2 1 . Are the 42 days , which at a m a x i m u m the pr ison governor may 
impose , p a r t of this prospect ive a s s e s s m e n t , or a r e they simply a 
r e t rospec t ive p u n i s h m e n t for t he b r e a c h of pr i son rules? If t hey a re a 
p u n i s h m e n t , do they not r e q u i r e a s e p a r a t e tr ial? If t hey do not , a r e they 
not s o m e h o w connec t ed to the or iginal s en tence? If they a r c jus t i f ied as an 
ex t r apo la t i on from the or ig inal s e n t e n c e , a r e they not so because they 
imply t he prospec t ive a s s e s s m e n t we desc r ibed above? If they do not , t ha t 
is, if they a r e a fresh p u n i s h m e n t for t he b r e a c h of t he pr i son ru les , t hen 
they r equ i r e a s e p a r a t e and "fair t r i a l " - not j u s t c e r t a in e l e m e n t s of it. 

T h e G r a n d C h a m b e r j u d g m e n t e i t he r goes too far, or it does not go far 
enough . 
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SOMMAIRE1 

Refus d'autoriser des détenus à être représentés par un avocat dans le cadre 
de procédures disciplinaires 

Article 6 § 3 c) 

Applicabilité - Défense par un avocat - Refus d'autoriser des détenus à être représentés par 
un avocat dans le cadre de procédures disciplinaires - Accusations en matière pénale -
Classification de l'infraction en droit interne - Nature des accusations - Nature et degré 
de sévérité de la sanction - Sanction disciplinaire de jours de détention supplémentaires -
Sanction entraînant un préjudice important 

* 
* * 

Alors qu'ils purgeaient de longues peines d'emprisonnement, les requérants furent 
accusés d'infractions en vertu du règlement pénitentiaire. Le premier requérant 
fut inculpé de menaces de mort à l'encontre de son agente de probation; le second 
se vit reprocher des voies de fait sur la personne d'un gardien de prison. Les 
demandes des requérants visant à obtenir l'autorisation d'être représentés par un 
avocat lors de leur comparution devant le directeur de la prison furent rejetées par 
ce dernier. Les intéressés furent tous deux jugés coupables et se virent infliger 
respectivement quarante jours et sept jours de détention supplémentaires. On 
leur refusa par la suite l'autorisation de demander un contrôle juridictionnel. 

Article 6 § 3 c) - a) Applicabilité de l'article 6 : il convient d'appliquer les critères 
énoncés dans l'arrêt Engel et autres c. Pays-Bas, tout en tenant dûment compte 
du contexte pénitentiaire. L'argument du Gouvernement selon lequel le fait 
d'enlever aux directeurs de prison le pouvoir d'infliger des jours de détention 
supplémentaires saperait la discipline pénitentiaire n'emporte pas l'adhésion de 
la Cour: il n'a pas expliqué pourquoi l'ensemble des autres sanctions disponibles 
- qui se sont depuis lors diversifiées - n'auraient pas un impact comparable quant 
à maintenir l'efficacité du système disciplinaire dans les prisons. Le Gouverne
ment n'a pas suffisamment démontré en quoi il existerait des différences maté
rielles entre les besoins disciplinaires dans les prisons écossaises, dans lesquelles 
le recours à des jours supplémentaires a été suspendu, et les mêmes besoins dans 
les prisons en Angleterre et au pays de Galles. En outre, les obstacles pratiques 
(contraintes administratives et financières et retards dans le prononcé des déci
sions) résultant du nouveau système qui a été introduit à la suite de l'arrêt de 
chambre en l'espèce ne peuvent à eux seuls empêcher l'article 6 de s'appliquer. 

1 . R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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Les infractions en cause étaient considérées comme disciplinaires en droit interne. 
Toutefois, la nature des infractions représente un élément d'un plus grand poids 
lorsqu'il s'agit de déterminer si l'article 6 est applicable. A cet égard, elles 
concernaient un groupe ayant un statut spécifique - les détenus - et non l'en
semble des citoyens. Toutefois, ce fait ne donne pas aux infractions un caractère 
de prime abord disciplinaire; il n'offre qu'une indication pertinente. Les accusa
tions disciplinaires en question correspondaient également à des infractions 
réprimées par le droit pénal, et si les faits reprochés au second requérant avaient 
trait à un incident plutôt bénin qui n'aurait pas nécessairement conduit à des 
poursuites en dehors du milieu pénitentiaire, le caractère mineur de l'infraction 
ne peut en soi la faire sortir du champ d'application de l'article 6. La possibilité 
théorique d'une responsabilité à la fois pénale et disciplinaire est pour le moins un 
élément pertinent militant en faveur d'une qualification «mixte» des infractions. 
Par ailleurs, les condamnations à des jours de détention supplémentaires ont été 
prononcées à la suite d'un verdict de culpabilité, en vue de sanctionner les 
requérants pour les infractions commises et pour les empêcher, eux et les autres 
détenus, d'en commettre d'autres ; dès lors, la distinction établie par le Gouverne
ment entre les objectifs de répression et de dissuasion est peu convaincante, ces 
objectifs ne s'excluant pas mutuellement et étant tenus pour caractéristiques des 
sanctions pénales. Tous ces éléments impriment aux infractions un aspect qui ne 
coïncide pas exactement avec celui d'un problème de pure discipline, et il s'impose 
donc de passer au troisième critère, à savoir la nature et le degré de sévérité des 
sanctions encourues. 

En droit interne, un droit à être libéré ne peut naître avant le terme des jours de 
détention supplémentaires éventuellement infligés, de sorte que la base légale de 
la détention continue d'être la condamnation et la peine initiales. Néanmoins, en 
réalité, les détenus restent en prison au-delà de la date à laquelle ils auraient dû 
normalement être libérés, en conséquence d'une procédure sans lien juridique 
avec la condamnation et la peine initiales. Par conséquent, les condamnations à 
des jours de détention supplémentaires constituent de nouvelles privations de 
liberté infligées à des fins punitives et il y a donc lieu d'examiner la question des 
garanties procédurales sous l'angle de l'article 6 et non sur le terrain de l'article 5. 
Quant aux privations de liberté encourues et effectivement infligées en l'espèce, il 
convient de présumer que les accusations en cause revêtaient un caractère pénal. 
Cette présomption ne peut être réfutée qu'à titre exceptionnel et seulement si les 
privations de liberté n'entraînent pas un «préjudice important». La sanction 
maximum éventuelle était de quarante-deux jours de détention supplémentaires 
et, en l'espèce, les condamnations des requérants respectivement à quarante jours 
et sept jours supplémentaires ne peuvent passer pour suffisamment négligeables 
ou accessoires pour modifier la nature présumée pénale des charges pesant sur 
eux. Celles-ci revêtaient donc un caractère «pénal» et l'article 6 trouve à s'ap
pliquer (onze voix contre six). 

b) La Grande Chambre souscrit à la conclusion de la chambre selon laquelle le 
refus du directeur de la prison d'autoriser les requérants à être représentés par 
un avocat a emporté violation de l'article 6 § 3 c). Dès lors, il n'y a pas lieu 
d'examiner le grief présenté à titre subsidiaire selon lequel les intérêts de la 
justice commandaient qu'on accordât aux requérants l'aide judiciaire gratuite 
pour les besoins de la procédure devant le directeur. 
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Conclusion : violation (onze voix contre six). 
Article 41 : la Cour estime que le constat de violation constitue en soi une satis
faction équitable suffisante pour le dommage moral. Elle accorde aux intéressés 
une indemnité pour frais et dépens. 
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ARRÊT EZEH ET CONNORS c . ROYAUME-UNI [69 

En l 'a f fa ire E z e h e t C o n n o r s c. R o y a u m e - U n i , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s iégeant en u n e G r a n d e 

C h a m b r e composée des j u g e s dont le n o m su i t : 

M M . L.MVILDHABER,président, 

C L . ROZAKIS, 

J . -P . COSTA, 

G. RESS, 

Sir Nicolas BRATZA, 

M N U E. PALM, 

M M . L. CAFLISCH, 

M . FISCHBACH, 

J . CASADEVALL, 

B. Z U P A N C I C , 

J . HEDIGAN, 

M . PELLO.NPÀÀ, 

M M C M . T S A T S A - N l K O L O V S K A , 

M M . A .B . BAKA, 

R. MARUSTE, 

S. PAVLOVSCHI, 

L. GARLICKJ, 

et d e M . P .J . MAHONEY, greffier, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 5 m a r s et 

10 s e p t e m b r e 2003, 
Rend l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouven t deux r e q u ê t e s ( n o s 39665/98 

et 40086/98) d i r igées con t re le R o y a u m e - U n i de G r a n d e - B r e t a g n e 

et d ' I r l ande du Nord et don t deux r e s so r t i s san t s b r i t a n n i q u e s , 

M. O k e c h u k w i w Ezeh et M. Lawrence C o n n o r s («le p r e m i e r et le second 

r e q u é r a n t » ) , ava ien t saisi la C o m m i s s i o n e u r o p é e n n e des Dro i t s de 

l ' H o m m e («la C o m m i s s i o n » ) les 23 et 29 j a n v i e r 1998 r e spec t i vemen t en 

ve r tu de l 'ancien a r t ic le 25 de la Conven t i on de s a u v e g a r d e des Droi ts de 

l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Les r e q u é r a n t s , qu i ont é t é a d m i s au bénéfice de l 'ass is tance 

j ud i c i a i r e , ont é t é r e p r é s e n t é s d e v a n t la C o u r pa r M ' J . Dickinson, 

avocat à Londres . Le g o u v e r n e m e n t b r i t a n n i q u e («le G o u v e r n e m e n t » ) a 

é té r e p r é s e n t é p a r ses a g e n t s , M n u ' S. Langr i sh , M"" R. M a n d a i , puis 

M. C. W h o m e r s l e y , tous du m i n i s t è r e des Affaires é t r a n g è r e s et du 

C o m m o n w e a l t h . 

3. Les r e q u é r a n t s se p la igna ien t sous l 'angle de l 'ar t ic le 6 de la 

C o n v e n t i o n de ne pas avoir bénéficié d ' u n e r e p r é s e n t a t i o n p a r un avocat 
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ni, à t i t r e subs id ia i re , de l 'aide j ud i c i a i r e lors de leur c o m p a r u t i o n devan t 

u n d i r e c t e u r de pr ison en 1996 et 1997 r e s p e c t i v e m e n t . 

4. Les r e q u ê t e s ont é té t r a n s m i s e s à la C o u r le l n n o v e m b r e 1998, d a t e 

d ' e n t r é e en v igueur du Protocole n" 11 à la Conven t i on (ar t ic le 5 § 2 dudi t 

P ro toco le ) . 

5. Les r e q u ê t e s ont é té a t t r i b u é e s à la t ro i s i ème sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t ion ) a é té cons t i tuée 

c o n f o r m é m e n t à l 'ar t icle 26 § 1 du r è g l e m e n t et se composa i t d e : 

M. J . -P . Cos ta , p r é s iden t , M. W. F u h r m a n n , M. L. Louca idcs , 

Sir Nicolas B r a t z a , M"" H .S . G r e v e , M . K. T r a j a et M. M . U g r e k h e l i d z e , 

j u g e s , et de M™ S. Dollé, greffière de sect ion. 

6. Le 5 d é c e m b r e 2000, la c h a m b r e a déc idé d e j o i n d r e les r e q u ê t e s 
(ar t ic le 43 § 1 du r è g l e m e n t ) . 

7. Le 30 j a n v i e r 2001 , à l ' issue d ' u n e a u d i e n c e su r la recevabi l i té e t le 
fond (anc ien a r t ic le 54 § 4 du r è g l e m e n t ) , la c h a m b r e a déc la ré les 
r e q u ê t e s recevables . 

8. Le 15 juillet 2002, la c h a m b r e a r e n d u son a r r ê t ; à l ' u n a n i m i t é , elle 

a c o n s t a t é une violat ion de l 'ar t icle 6 § 3 c) de la Conven t ion q u a n t aux 

deux r e q u é r a n t s . Elle a e s t imé q u e le cons ta t de violat ion cons t i tua i t en soi 

u n e sat isfact ion équ i t ab le suff isante pour le d o m m a g e mora l éven tue l l e 

m e n t subi pa r les i n t é re s sés . Elle a octroyé à ceux-ci une i n d e m n i t é de 

17 124 livres s t e r l ing (GBP) au t i t r e des frais et d é p e n s exposés d a n s le 

c ad re de la p r o c é d u r e devan t les o r g a n e s de la Conven t i on et a re je té la 

d e m a n d e de sa t is fact ion équ i t ab l e pour le su rp lus . 

9. Le 8 oc tobre 2002, le G o u v e r n e m e n t a d e m a n d é , c o n f o r m é m e n t a u x 

ar t ic les 43 de la Conven t i on et 73 du r è g l e m e n t , le renvoi de l 'affaire 

d e v a n t la G r a n d e C h a m b r e , ca r il con t e s t a i t la conclus ion d e la c h a m b r e 

q u a n t à l 'applicabi l i té de l 'ar t icle 6 de la Conven t ion aux p r o c é d u r e s dont 

se p l a igna i en t les r e q u é r a n t s . 

10. U n collège de la G r a n d e C h a m b r e a accueilli sa d e m a n d e le 
6 n o v e m b r e 2002. 

11. La compos i t ion de la G r a n d e C h a m b r e a é t é a r r ê t é e confo rmé

m e n t aux ar t ic les 27 §§ 2 et 3 de la Conven t i on et 24 du r è g l e m e n t . 

M. R. T i i r m e n , M. C. Bî rsan et M. A. Kovler , qu i deva ien t à l 'origine 

pa r t i c ipe r à la G r a n d e C h a m b r e ainsi composée , on t é té r e m p l a c é s 

pa r M " u E. Pa lm, M. L. Cafl isch et M m c M. Tsa t sa -Niko lovska , j u g e s 

s u p p l é a n t s (ar t ic le 24 § 3 du r è g l e m e n t ) . M m r P a l m a c o n t i n u é de 

pa r t i c ipe r à l ' examen de l 'affaire ap rè s l ' expi ra t ion de son m a n d a t 

(ar t ic le 24 § 4 du r è g l e m e n t ) . 

12. Les p a r t i e s on t p r é s e n t é des obse rva t ions s u r l ' appl icabi l i té d e 

l 'ar t icle 6 de la Conven t ion , su r la ques t ion de la violat ion de c e t t e 

d ispos i t ion et sur le m o n t a n t de la sa t is fact ion é q u i t a b l e éven tue l l e 

(ar t ic le 71 du r è g l e m e n t ) . 
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13. U n e aud ience s'est dé rou lée en public au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 5 m a r s 2003 (ar t ic le 71 du r è g l e m e n t ) . 

O n t c o m p a r u : 

pour le Gouvernement 

M M . C. WHOMERSLEY, 

P. SALES, 

S. BRAMI.EY, 

G. UNDERWOOD, 

G. BRADLEY, 

agent, 

conseil, 

conseillers ; 

pour les requérants 

M M . T . O W E N QC, 

P. WEATHERBY, 

J . DICKINSON, 

M , M A. MCDONALD, 

conseils, 

solicitor, 

conseillère. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M . Sales et M. O w e n . 

14. Le G o u v e r n e m e n t a p r é s e n t é des observa t ions c o m p l é m e n t a i r e s 

sur le fond et les r e q u é r a n t s ont soumis des d o c u m e n t s c o n c e r n a n t leurs 

d e m a n d e s de sat isfact ion é q u i t a b l e . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. L e p r e m i e r r e q u é r a n t 

15. Le p r e m i e r r e q u é r a n t , né au R o y a u m e - U n i en 1967, vécut à 

Londres j u s q u ' à l 'âge d e q u a t r e ans . Il r és ida ensu i t e a u N ige r i a j u s q u ' à 

l 'âge de v ing t -deux ans , avan t de reven i r au R o y a u m e - U n i . 

16. En 1991, il fut c o n d a m n é pour viol, possession d ' une a r m e à feu 

factice et t en t a t ive de m e u r t r e à trois pe ines d ' e m p r i s o n n e m e n t - douze 

ans pour la plus longue - qui furent confondues . 

17. Le 14 oc tobre 1996, le p r e m i e r r e q u é r a n t eu t u n e n t r e t i e n d a n s la 

« salle d ' i n t e r r o g a t o i r e de l 'aile C » avec son a g e n t e de p roba t ion en vue de 

la p r é s e n t a t i o n de son r a p p o r t d ' éva lua t ion à la commiss ion de l ibéra t ion 

cond i t ionne l le . L ' a g e n t e de p roba t ion a l l égua p a r la su i te que le p r e m i e r 

r e q u é r a n t avai t m e n a c é de la t u e r si elle n 'écr ivai t pas ce qu ' i l souha i t a i t . 

L ' i n t é re s sé fut inculpé d ' u n e infract ion c o n t r a i r e à l ' a r t ic le 47 § 17 d u 

r è g l e m e n t p é n i t e n t i a i r e de 1964 («le r è g l e m e n t p é n i t e n t i a i r e » ) . 
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18. L ' inc iden t fit l 'objet d ' un r a p p o r t et la c o m p a r u t i o n (adjudication 

hearing) du p r e m i e r r e q u é r a n t devan t le d i r e c t e u r de la pr ison fut fixée 

au 15 oc tobre 1996. L ' i n t é re s sé d e m a n d a à ê t r e r e p r é s e n t é p a r un avocat , 

d ' abo rd au moyen d ' un fo rmula i re ad res sé au d i r e c t e u r et d a t é du 

15 oc tobre 1996, puis lors de sa c o m p a r u t i o n le m ê m e j o u r devan t le 

d i r e c t e u r . Les motifs qu ' i l avançai t à l ' appui de sa d e m a n d e furent j u g é s 

insuff isants pa r ce d e r n i e r , mais l ' audience fut a jou rnée pour p e r m e t t r e à 

l ' in té ressé d e recuei l l i r un avis j u r i d i q u e . Le r e p r é s e n t a n t d u p r e m i e r 

r e q u é r a n t consei l la a lors celui-ci su r la n a t u r e et le d é r o u l e m e n t de la 

p r o c é d u r e et su r les ques t i ons q u e son cl ient devai t soulever. 

19. D a n s sa r éponse dé ta i l l ée à la p la in te à son e n c o n t r e r éd igée ap rè s 

l ' audience du 15 oc tobre 1996, le p r e m i e r r e q u é r a n t déc l a r a soll ici ter sa 

r e p r é s e n t a t i o n p a r un avocat afin de pouvoir expose r c l a i r e m e n t ses 

a r g u m e n t s aux a u t o r i t é s . 

20. L ' aud ience repr i t le 21 oc tobre 1996. Selon le procès-verbal 

d ' aud ience , on d e m a n d a au p r e m i e r r e q u é r a n t s'il avait eu le t e m p s de 

p a r l e r à son solicilor et s'il é ta i t p rê t à con t inuer . La pa r t i e c o r r e s p o n d a n t e 

du procès-verbal fut cochée pour ind iquer que tel é ta i t le cas. L ' aud ience se 

poursuivi t . Le p r e m i e r r e q u é r a n t con tes t a avoir t enu des propos m e n a ç a n t s 

à l ' encontre de l ' agente de proba t ion . Il sout in t q u e celle-ci avait m a l 

compr is les t e r m e s qu' i l avait effect ivement employés , en ra ison de son 

accent ou d e sa l angue , et q u e les r e m a r q u e s l i t igieuses ava ien t t r a i t à sa 

vie au Niger ia . O n recueil l i t les déposi t ions du p r e m i e r r e q u é r a n t et de 

l ' agente de p roba t ion , laquelle fut in te r rogée p a r le d i r ec t eu r et pa r M. Ezeh . 

21 . Le p r e m i e r r e q u é r a n t fut r econnu coupab le et c o n d a m n é à 

q u a r a n t e j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s (en ve r tu de l 'ar t ic le 42 de 

la loi de 1991 sur la j u s t i c e péna l e - Criminal Justice Act 1991 - , « la loi de 

1991») ainsi q u ' à q u a t o r z e j o u r s d ' i so l emen t ce l lu la i re , q u a t o r z e j o u r s 

d 'exclus ion du t ravai l en c o m m u n et q u a t o r z e j o u r s de p e r t e d e 

pr ivi lèges. C ' é t a i t la v ing t -deux ième infract ion à la discipl ine c o m m i s e 

p a r le r e q u é r a n t et la s e p t i è m e fois qu ' i l m e n a ç a i t de t u e r ou de b lesser 

un m e m b r e du pe r sonne l p é n i t e n t i a i r e . 

22. Les 22 oc tobre 1996 et 11 février 1997, le r e q u é r a n t con tes t a en vain 

devan t le min i s t re de l ' In té r i eur la condu i t e de l ' ins tance devan t le d i rec

teur . P a r une l e t t r e du 1" m a i 1997, conf i rmat ion fut d o n n é e que le min i s t r e 

avai t cont rô lé l ' ensemble d e la p r o c é d u r e e t l 'avait j u g é e sa t i s fa isante . 

B. Le second requérant 

23. Le second r e q u é r a n t est né en 1954. 

24. En j a n v i e r 1988, il fut c o n d a m n é sur deux chefs de viol et de 

cambr io l age à q u a t r e pe ines d ' e m p r i s o n n e m e n t - la plus longue 

a t t e i g n a n t d ix-hui t a n s - qu i furent confondues . 
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25. Le 23 m a r s 1997, il faisait du j o g g i n g su r u n e p is te d a n s la cour 

d 'exerc ice de la pr ison lorsqu ' i l e n t r a en collision avec un g a r d i e n de 

pr ison, qui a l légua que le second r e q u é r a n t l 'avait d é l i b é r é m e n t h e u r t é ; 

celui-ci fut accusé de l ' infract ion de voies de fait en ve r tu de l 'ar t icle 47 § 1 

du r è g l e m e n t p é n i t e n t i a i r e . 

26. L ' aud ience devan t le d i r e c t e u r de la pr ison d é b u t a le 24 m a r s 1997 

p a r u n e r e q u ê t e du second r e q u é r a n t , qui d e m a n d a à ê t r e r e p r é s e n t é 

p a r u n avocat (ou, à t i t r e subs id ia i re , p a r son a g e n t de p r o b a t i o n ) . La 

d e m a n d e fut re je tée ma i s l ' audience fut a journée pour p e r m e t t r e à 

l ' in té ressé d ' ob ten i r un avis j u r i d i q u e , ce qu ' i l fit le 27 m a r s 1997. Le 

r e p r é s e n t a n t du second r e q u é r a n t le conseil la a lors sur la n a t u r e et le 

d é r o u l e m e n t de la p r o c é d u r e et sur les ques t ions q u e son cl ient devai t 

soulever . Il lui r e c o m m a n d a auss i de soll ici ter de nouveau sa r e p r é s e n 

ta t ion par un avocat à l ' aud ience , ce q u e l ' in té ressé fit le 31 m a r s 1997. 

27. La repr i se de l ' aud ience fut fixée au 11 avril 1997. Le d i r e c t e u r 

r e j e t a la d e m a n d e de r e p r é s e n t a t i o n . Il recuei l l i t les t é m o i g n a g e s d u 

g a r d i e n d e pr ison conce rné e t d ' un a u t r e g a r d i e n , a ins i q u e celui d u 

second r e q u é r a n t et de deux d é t e n u s ci tés pa r ce d e r n i e r . M. C o n n o r s se 

défendi t en a l l éguan t q u e la collision avait é té acc iden te l l e . 

28. Le second r e q u é r a n t fut r econnu coupab le de voies de fait et 

c o n d a m n é à sept j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s (en ve r tu de l 'ar

ticle 42 de la loi de 1991), ainsi q u ' à t rois j o u r s d ' i so l emen t ce l lu la i re et à 

u n e a m e n d e de 8 G B P . Il s 'agissait de sa t r e n t e - s e p t i è m e infract ion à la 

d isc ipl ine . 

C. C o n t r ô l e j u r i d i c t i o n n e l 

29. Les 16 ju in et 7 ju i l l e t 1997 r e s p e c t i v e m e n t , les r e q u é r a n t s 

sol l ic i tèrent l ' au to r i sa t ion de d e m a n d e r un cont rô le j u r i d i c t i onne l des 

décis ions d u d i r e c t e u r leur re fusant le bénéfice d ' u n e r e p r é s e n t a t i o n p a r 

un avocat . M. Ezeh d e m a n d a é g a l e m e n t une p ro roga t ion du déla i i m p a r t i 

p o u r ce faire. Les r e q u é r a n t s a l l éguè ren t q u e les d iverses modif ica t ions 

des lois et r è g l e m e n t s i n t e r v e n u e s depu i s l 'affaire Hone and McCartan 

v. Maze Prison Board qf Visitors (Appeal Cases 1988, vol. 1, p . 379) avaient 

r e n d u les j u g e m e n t s en m a t i è r e de discipl ine p é n i t e n t i a i r e p r a t i q u e m e n t 

indifférenciables des ques t ions re levan t de p r o c é d u r e s s o m m a i r e s , et que 

la r e p r é s e n t a t i o n pa r un avocat a u r a i t donc dû ê t r e au to r i s ée c o m m e é t a n t 

de plein droi t . Le 1" aoû t 1997, un j u g e u n i q u e de laHigh Court refusa aux 

deux r e q u é r a n t s l ' au to r i sa t ion de d e m a n d e r un tel con t rô le . Il observa 

qu ' i l n ' ex is ta i t a u c u n droi t à ê t r e r e p r é s e n t é lors d ' u n e c o m p a r u t i o n 

devan t le d i r e c t e u r de pr i son et q u e , eu é g a r d aux c i rcons tances des deux 

affaires, le d i r e c t e u r avai t exe rcé son pouvoir d i s c ré t i onna i r e de ne pas 

au to r i s e r une telle r e p r é s e n t a t i o n d ' u n e m a n i è r e qui n ' é t a i t ni i r ra t ion-
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nelle ni a r b i t r a i r e . Q u a n t à M. Ezeh , le j u g e a jouta qu' i l n 'y avai t donc 

a u c u n e ra ison va lab le d e p ro longe r le déla i . 

30. Le 10 août 1997, le conseil des r e q u é r a n t s leur i nd iqua q u ' u n e 

nouvel le d e m a n d e d ' au to r i s a t i on ne p r é s e n t a i t a u c u n e c h a n c e réa l i s t e de 

succès, c o m p t e t enu des a r g u m e n t s déve loppés pa r le j u g e u n i q u e de la 

High Court. 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

3 1 . La loi de 1952 sur les pr isons (Prison Ad 1952) confie au min i s t r e de 

l ' In t é r i eu r le cont rô le et la responsab i l i t é des p r i sons et des d é t e n u s 

d 'Ang le t e r r e et du pays de Gal les . En son ar t ic le 47 § 1, elle l 'habi l i te à 

« r é g l e m e n t e r l ' o rganisa t ion et la ges t ion des pr isons (...) ainsi q u e la 

classif ication, le t r a i t e m e n t , l ' emploi , la discipline et le cont rô le des 

d é t e n u s » . Ces règles figurent d a n s des t ex t e s r é g l e m e n t a i r e s . 

32. Les disposi t ions en v igueur à l ' époque des aud iences d isc ip l ina i res 

des r e q u é r a n t s en l 'espèce é t a i e n t énoncées d a n s le r è g l e m e n t pén i t en 

t ia i re de 1964, d a n s sa vers ion modif iée («le r è g l e m e n t p é n i t e n t i a i r e » ) . 

Celui-ci a é té r e m p l a c é pa r le r è g l e m e n t p é n i t e n t i a i r e de 1999 (tel 

q u ' a m e n d é à la sui te de l ' a r r ê t de c h a m b r e r e n d u d a n s la p r é s e n t e 

affaire - p a r a g r a p h e s 54-55 c i -dessous) . 

A. L e s c h e f s d ' a c c u s a t i o n 

33. L 'ar t ic le 47 § 17 du r è g l e m e n t p é n i t e n t i a i r e prévoyai t q u ' u n 

d é t e n u se r e n d a i t coupab le d ' u n e infract ion à la discipl ine s'il usa i t de 

propos ou d 'un c o m p o r t e m e n t m e n a ç a n t s , offensants ou in jur ieux. 

L 'a r t ic le 6.63 du m a n u e l de la discipl ine p é n i t e n t i a i r e (Prison Discipline 

Manual) é ta i t ainsi l ibe l lé : 

«I l i m p o r t e d e d é m o n t r e r e n q u o i l ' a c t e l i t i g i e u x a é t é m e n a ç a n t , o f f e n s a n t o u 

i n j u r i e u x , m a i s il n ' e s t p a s t o u j o u r s n é c e s s a i r e d ' é t a b l i r c o n t r e q u i ce t a c t e é t a i t d i r i g é 

et il n ' e s t p a s u t i l e d e n o m m e r u n e p e r s o n n e p o u r c h a q u e chef d'accusation. » 

L'ar t ic le 6.64 prévoyait en o u t r e q u e la ques t ion l i t igieuse pouvai t ê t r e 

un ac te ou un mot pa r t i cu l i e r ou u n c o m p o r t e m e n t g é n é r a l ; qu ' i l fallait 

d o n n e r aux t e r m e s « m e n a ç a n t , offensant ou i n s u l t a n t » l eu r accept ion 

o rd ina i r e et qu ' i l suffisait de c o n s t a t e r q u ' u n e p e r s o n n e ra i sonnab le 

a s s i s t an t à la scène j u g e r a i t les p ropos ou le c o m p o r t e m e n t m e n a ç a n t s , 

offensants ou injur ieux ; et q u e l 'accusé se voulai t m e n a ç a n t , offensant ou 

in jur ieux , ou se m o q u a i t d ' ê t r e p e r ç u c o m m e tel. 

34. L 'a r t ic le 4 de la loi de 1986 sur l 'o rdre publ ic (Public OrderAct 1986-

«la loi de 1986») s ' in t i tu le « P e u r ou provocat ion de la v io lence» et se lit 

a insi : 
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« 1 . U n e p e r s o n n e se r e n d c o u p a b l e d ' u n e i n f r a c t i o n si e l le -

a ) u s e de p r o p o s ou d ' u n c o m p o r t e m e n t m e n a ç a n t s , o f f e n s a n t s ou i n j u r i e u x à l ' éga rd 

d ' a u t r u i , ou 

b) d i s t r i b u e ou m o n t r e à u n e a u t r e p e r s o n n e un é c r i t , u n s i g n e ou t o u t e a u t r e 

r e p r é s e n t a t i o n a p p a r e n t e à c a r a c t è r e m e n a ç a n t , o f f e n s a n t ou i n j u r i e u x , 

d a n s l ' i n t e n t i o n d e fa i re c r o i r e à c e t t e p e r s o n n e q u e q u e l q u ' u n va u s e r i m m é d i a t e m e n t 

d e v io l ence i l l éga le à s o n e n c o n t r e ou à l ' e n c o n t r e d ' u n t i e r s , ou d e p r o v o q u e r u n r e c o u r s 

i m m é d i a t à la v i o l e n c e i l l éga le p a r c e t t e p e r s o n n e ou u n t i e r s , ou d e m a n i è r e à ce q u e 

c e t t e p e r s o n n e p u i s s e c r o i r e q u e l 'on va e m p l o y e r ou p r o b a b l e m e n t p r o v o q u e r u n e te l le 

v i o l e n c e . 

2. U n e i n f r a c t i o n a u s e n s d u p r é s e n t a r t i c l e p e u t ê t r e c o m m i s e d a n s u n l ieu pub l i c ou 

p r i vé , m a i s a u c u n e i n f r a c t i o n n ' e s t c o n s t i t u é e l o r s q u e la p e r s o n n e q u i u s e d e s p r o p o s ou 

d u c o m p o r t e m e n t l i t i g i eux , ou q u i d i s t r i b u e ou m o n t r e l ' écr i t , le s i g n e ou l ' a u t r e 

r e p r é s e n t a t i o n a p p a r e n t e e n q u e s t i o n se t r o u v e à l ' i n t é r i e u r d ' u n e h a b i t a t i o n et q u e 

l ' a u t r e p e r s o n n e es t é g a l e m e n t à l ' i n t é r i e u r d e c e t t e h a b i t a t i o n o u à l ' i n t é r i e u r d ' u n e 

a u t r e h a b i t a t i o n . 

(...) 

4 . U n e p e r s o n n e c o u p a b l e d ' u n e i n f r a c t i o n r é p r i m é e p a r le p r é s e n t a r t i c l e es t 

p a s s i b l e (...) d ' u n e m p r i s o n n e m e n t d e six m o i s a u p l u s ou d ' u n e a m e n d e (...) ou d e s 

d e u x . » 

L 'a r t ic le 5 de la loi de 1986 s ' in t i tu le «Fa i t s de n a t u r e à harce le r , 

a l a r m e r ou ango i s se r a u t r u i » et le p r e m i e r p a r a g r a p h e de ce t t e dispo

sit ion se lit ainsi : 

« U n e p e r s o n n e se r e n d c o u p a b l e d ' u n e i n f r a c t i o n si e l le -

a ) use d e p r o p o s ou d ' u n c o m p o r t e m e n t m e n a ç a n t s , o f f e n s a n t s , i n j u r i e u x ou 

d é p l a c é s , o u 

b) m o n t r e u n é c r i t , u n s i g n e ou t o u t e a u t r e r e p r é s e n t a t i o n a p p a r e n t e à c a r a c t è r e 

m e n a ç a n t , o f f e n s a n t ou i n j u r i e u x , 

à p o r t é e d e voix ou d e v u e d ' u n e a u t r e p e r s o n n e s u s c e p t i b l e d e se s e n t i r h a r c e l é e , 

a l a r m é e ou a n g o i s s é e . » 

En v e r t u d e l 'ar t ic le 5 § 3 , l 'accusé peu t se dé f end re en p r o u v a n t qu ' i l 

n'y avai t p e r s o n n e à p o r t é e de voix ou d e vue suscept ib le de se sen t i r 

ha rce lé , a l a r m é ou angoissé , ou q u e l u i - m ê m e se t rouvai t à l ' i n té r i eur 

d ' une h a b i t a t i o n et n 'avai t a u c u n e ra ison d e p e n s e r q u e les p ropos ou le 

c o m p o r t e m e n t l i t igieux, ou l 'écri t , le signe ou t o u t e a u t r e r e p r é s e n t a t i o n 

a p p a r e n t e s e r a i en t e n t e n d u s ou vus pa r u n e p e r s o n n e à l ' ex té r i eu r de 

ce t t e h a b i t a t i o n ou d ' u n e a u t r e h a b i t a t i o n ; l ' in té ressé peu t é g a l e m e n t 

p r é t e n d r e q u e le c o m p o r t e m e n t i nc r iminé é ta i t r a i sonnab le . 

Aux fins des ar t ic les 4 et 5 de la loi de 1986, une h a b i t a t i o n est définie 

c o m m e u n e s t r u c t u r e ou une p a r t i e de s t r u c t u r e occupée pa r q u e l q u ' u n à 

t i t re de domici le ou d ' une a u t r e forme de l ogemen t (que ce soit indivi

d u e l l e m e n t ou en c o m m u n avec d ' a u t r e s p e r s o n n e s ) mais n ' inc lut a u c u n e 
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p a r t i e qui n 'es t pas occupée de la s o r t e ; a insi , le t e r m e « s t r u c t u r e » peu t 

s ' app l iquer à une t e n t e , une c a r a v a n e , un véhicule , un navire ou une a u t r e 

s t r u c t u r e mobi l i è re t e m p o r a i r e . 

35. U n d é t e n u se r end coupab le d ' u n e infract ion à la discipl ine s'il est 

l ' a u t e u r de voies de fait (ar t ic le 47 § 1 du r è g l e m e n t p é n i t e n t i a i r e ) . 

L 'a r t ic le 39 de la loi de 1988 sur la j u s t i ce péna l e (Criminal Justice Act 

1988) prévoit l ' infraction péna le de voies de fait s imples (common assault). 

36. Aux t e r m e s de l 'ar t icle 48 § 1 du r è g l e m e n t p é n i t e n t i a i r e , une 

accusa t ion d ' infract ion à la discipline doi t , sauf c i r cons tances excep t ion

nel les , ê t r e déposée dans les q u a r a n t e - h u i t h e u r e s suivant la commiss ion 

de l ' infraction e t , en pr inc ipe , faire l 'objet, le l e n d e m a i n de son dépô t , 

d ' u n e e n q u ê t e p a r le d i r e c t e u r de la pr ison. 

B. S a n c t i o n s à la d i s p o s i t i o n d e s d i r e c t e u r s d e p r i s o n 

37. L 'ar t ic le 50 du r è g l e m e n t p é n i t e n t i a i r e est ainsi libellé : 

« 1. S'il d é c l a r e u n d é t e n u c o u p a b l e d ' u n e i n f r a c t i o n à la d i s c i p l i n e , le d i r e c t e u r p e u t 

(...), in f l iger à l ' i n t é r e s s é l ' u n e ou p l u s i e u r s d e s s a n c t i o n s s u i v a n t e s : 

a ) a v e r t i s s e m e n t ; 

b) p e r t e de l ' un ou l ' a u t r e d e s p r i v i l è g e s é n u m é r é s à l ' a r t i c l e 4 d u p r é s e n t r è g l e m e n t 

p o u r u n e d u r é e m a x i m a l e d e 4 2 j o u r s ; 

c) e x c l u s i o n d u t r a v a i l e n c o m m u n p o u r u n e d u r é e m a x i m a l e d e 21 j o u r s ; 

d) s u s p e n s i o n du s a l a i r e ou r e t e n u e s u r s a l a i r e p o u r u n e d u r é e d e 84 j o u r s a u p l u s et 

p o u r u n m o n t a n t m a x i m u m c o r r e s p o n d a n t à 42 j o u r s d e t r a v a i l r é m u n é r é ; 

e) i s o l e m e n t c e l l u l a i r e p o u r u n e d u r é e m a x i m a l e de 14 j o u r s ; 

Ij p o u r les d é t e n u s à c o u r t t e r m e ou à l ong t e r m e , c o n d a m n a t i o n à 42 j o u r s d e 

d é t e n t i o n s u p p l é m e n t a i r e s a u m a x i m u m ; 

g ) p e r t e , s a n s l i m i t e d e d u r é e , d u d r o i t p r é v u p a r l ' a r t i c l e 41 § 1 d u p r é s e n t r è g l e 

m e n t d e p o s s é d e r les a r t i c l e s m e n t i o n n é s d a n s c e t t e d i s p o s i t i o n d a n s le cas d ' u n d é t e n u 

q u i es t t i t u l a i r e p a r a i l l e u r s de ce d r o i t . 

2. Si u n d é t e n u es t r e c o n n u c o u p a b l e s u r p l u s i e u r s che f s d ' a c c u s a t i o n d é c o u l a n t d ' u n 

m ê m e i n c i d e n t , les s a n c t i o n s o r d o n n é e s e n v e r t u d u p r é s e n t a r t i c l e p e u v e n t ê t r e 

c u m u l é e s m a i s , e n cas d e j o u r s d e d é t e n t i o n s u p p l é m e n t a i r e s , la d u r é e t o t a l e d e l ' a jout 

de d é t e n t i o n n e p e u t d é p a s s e r 42 j o u r s . » 

38. L 'a r t ic le 54 § 1 de ce r è g l e m e n t p é n i t e n t i a i r e se lit a i n s i : 

« S o u s r é s e r v e d u p a r a g r a p h e 2, l o r s q u ' u n e p e r s o n n e en d é t e n t i o n p rov i so i r e c o m m e t 

u n e i n f r a c t i o n à la d i s c i p l i n e , e l le p e u t ê t r e s a n c t i o n n é e p a r d e s j o u r s de d é t e n t i o n 

s u p p l é m e n t a i r e s m ê m e si sa p e i n e n ' a p a s e n c o r e é t é p r o n o n c é e ( o u si el le ne l ' é t a i t 

p a s a u m o m e n t d e c e t t e i n f r a c t i o n à la d i s c i p l i n e ) . » 

39. Le r è g l e m e n t p é n i t e n t i a i r e (en ses a r t ic les 43 , 45 et 46) prévoi t 

d ' a u t r e s moyens de cont rô le spécif ique des d é t e n u s , y compr i s la suspen-
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sion des act ivi tés collectives et l ' i so lement t e m p o r a i r e . Le r è g l e m e n t 

p é n i t e n t i a i r e de 1999 disposai t q u e la suspens ion des act iv i tés collectives 

pouvai t e n t r a î n e r le p l a c e m e n t d a n s un c e n t r e à r é g i m e de survei l lance 

é t ro i t e (ar t ic le 46) . 

40. Le p r o g r a m m e de m e s u r e s d ' inc i ta t ion et de pr ivi lèges au m é r i t e 

(Incentives andEarnedPrivilèges scheme) est en v igueu r d a n s les pr isons depuis 

la mi-1996, c h a q u e é t a b l i s s e m e n t p é n i t e n t i a i r e a d a p t a n t ce p r o g r a m m e 

en fonction de ses besoins et moyens pa r t i cu l i e r s . Il vise à e n c o u r a g e r un 

c o m p o r t e m e n t r esponsab le des d é t e n u s , la pa r t i c ipa t ion de ceux-ci à des 

act ivi tés cons t ruc t ives et l eur p rogress ion au sein du sys tème pén i t en 

t i a i re , ainsi q u ' à favoriser un e n v i r o n n e m e n t plus discipl iné, mieux 

surveil lé et plus sûr t an t pour les d é t e n u s q u e pour le pe r sonne l . 

Le p r o g r a m m e prévoit un r é g i m e « d e b a s e » c o m p o r t a n t des revenus et 

privi lèges m i n i m u m s , un r é g i m e « s t a n d a r d » et un r é g i m e « d e faveur» 

offrant des a v a n t a g e s c ro i s san t s . Ces privi lèges peuven t inc lure n o t a m 

m e n t un t ravai l r é m u n é r é , le droi t de recevoir des visi tes , l ' o rganisa t ion 

d ' é v é n e m e n t s fami l iaux au sein de la pr ison, les act ivi tés collectives, des 

act iv i tés d e g y m n a s t i q u e , le dro i t de posséder de l ' a rgen t l iqu ide , des 

ca r t e s de t é l éphone ou du t abac , des possibi l i tés de fo rmat ion , le droi t 

d 'avoir un poste de radio et de télévision d a n s sa cel lule , l 'accès à un 

o r d i n a t e u r et des é q u i p e m e n t s de loisir. 

C. P e r t e d e r e m i s e d e p e i n e et j o u r s d e d é t e n t i o n s u p p l é 

m e n t a i r e s 

4 L Avant 1989, les infract ions disc ipl inai res faisaient l'objet 

d ' u n e décision par les d i r e c t e u r s des é t a b l i s s e m e n t s p é n i t e n t i a i r e s 

qui pouva ien t infliger des « p e r t e s de r e m i s e de pe ine » de v ingt -hui t j ou r s 

m a x i m u m (combinées avec trois j o u r s d ' i so l emen t ce l lu la i re ) . Les infrac

t ions graves ou p a r t i c u l i è r e m e n t graves é t a i en t e x a m i n é e s p a r le comi té 

des v i s i teurs d e la pr i son (Board ofVisitors) qu i pouvai t o r d o n n e r u n e p e r t e 

de r e m i s e de pe ine de cent qua t r e -v ing t j o u r s m a x i m u m (combinée avec 

c inquan te - s ix j o u r s de r é g i m e cel lula i re) pour u n e infract ion grave ou une 

p e r t e de r e m i s e de pe ine pour u n e d u r é e i l l imitée en cas d ' infract ion 

p a r t i c u l i è r e m e n t g rave . 

42. U n e p e r t e de r e m i s e de pe ine a d ' abord é té cons idé rée en droi t 

i n t e r n e c o m m e n ' é t a n t r ien de plus que la p e r t e d ' un privi lège (voir, pa r 

e x e m p l e , Morris v. Winter, King's Bench 1930, vol. 1, p . 243). Depu i s les 

a n n é e s 70 au moins , les t r i b u n a u x angla i s r e j e t t en t c e p e n d a n t ce t t e i d é e : 

q u e l 'on puisse dire ou non , au r e g a r d du cad re législat i f en v igueur , que la 

r e m i s e est un privi lège ou un droi t , on ind ique à tout d é t e n u sa da t e 

d ' é l a r g i s s e m e n t la plus p roche à son a r r ivée à la pr ison et il peu t 

e s c o m p t e r r ecouvre r sa l iber té à ce t t e d a t e , sauf p e r t e de remise 
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prononcée con t re lui. Pare i l le sanc t ion abou t i t p a r c o n s é q u e n t à p ro longe r 

la d é t e n t i o n au -de là du t e r m e c o r r e s p o n d a n t à c e t t e l ég i t ime a t t e n t e 

(R. v. Huit Prison Board qfVisitors, ex parte St Germain and Others,All England 

Law Reports 1979, vol. 1, p . 701, et Liv ings tone et O w e n , Prison Law, 

( d e u x i è m e édi t ion, 1999)). 

43 . En 1983, le pouvoir des comi t é s des v is i teurs d ' infl iger une p e r t e 

i l l imi tée de r e m i s e de pe ine leur fut enlevé. 

44. Le r a p p o r t p r é a l a b l e su r le s y s t è m e d isc ip l ina i re (oc tobre 1985) 

r e c o m m a n d a i t la mise en place d ' une p r o c é d u r e de recours effective dès 

lors q u e se posa ien t des ques t i ons re la t ives à la l iber té des p e r s o n n e s 

et l ' i n t roduc t ion d ' un dro i t de recours devan t un t r i buna l man i f e s t e 

m e n t i n d é p e n d a n t lo r squ ' é t a i t e n j e u une p e r t e i m p o r t a n t e de r emise de 

pe ine . 

45. En 1989, la d is t inc t ion e n t r e infract ions , infract ions graves e t 

infract ions p a r t i c u l i è r e m e n t graves fut s u p p r i m é e et la p e r t e m a x i m u m 

de r e m i s e de pe ine fut r a m e n é e à cent vingt j o u r s quel le que fût l ' infrac

t ion. 

46. Lord Woolf, d a n s son r a p p o r t sur les t roub les d a n s les pr isons 

(avril 1990), r e c o m m a n d a q u e le pouvoir de s t a t u e r sur les inf rac t ions 

d isc ip l ina i res con t inue d ' ê t r e confié aux d i r e c t e u r s des pr i sons (et non 

p lus a u x comi t é s des v i s i t eurs ) e t q u e les inf rac t ions péna le s soient 

renvoyées devan t les t r i b u n a u x répress i fs . Le r appor t préconisa i t que les 

d i r e c t e u r s ne puissent pas o r d o n n e r plus de v ing t -hu i t j o u r s de p e r t e de 

r e m i s e et q u ' o n ai t d a v a n t a g e r ecour s à d ' a u t r e s sanc t ions possibles te l les 

q u e la p e r t e de c e r t a i n s é q u i p e m e n t s et pr ivi lèges . Il é ta i t suggé ré q u e 

la décision ini t ia le fût pr ise p a r le d i r e c t e u r de la pr ison, avec un dro i t 

de con t rô le du d i r e c t e u r rég iona l , et ensu i t e une possibi l i té d e recours 

devan t un j u g e spécial (complaints adjudicalor). 

47. La loi de 1991 sur la j u s t i ce péna le (« la loi de 1991») enleva aux 

comi tés des v i s i teurs t ou t e c o m p é t e n c e en m a t i è r e d isc ipl inai re et conféra 

celle-ci aux d i r e c t e u r s des pr i sons . Elle i n s t a u r a é g a l e m e n t de nouvel les 

règles d é t e r m i n a n t la d u r é e de la pe ine devan t ê t r e p u r g é e en pr ison. La 

not ion de r emise de pe ine , qu i e n t r a î n a i t la l ibéra t ion an t i c ipée des 

d é t e n u s avant la fin de leur pe ine , fut abol ie . U n nouveau r é g i m e fut c réé 

en ses lieu et place qui é tabl issa i t u n e d is t inc t ion e n t r e les d é t e n u s 

c o n d a m n é s à moins de q u a t r e ans d ' e m p r i s o n n e m e n t et ceux c o n d a m n é s 

à des pe ines plus longues ( d é t e n u s r e s p e c t i v e m e n t à cour t t e r m e et à long 

t e r m e ) . 

48. L 'a r t ic le 33 § 2 de la loi de 1991 prévoit q u e , dès lors q u ' u n 

p r i sonn ie r à long t e r m e a p u r g é les d e u x t ie rs d e sa pe ine , le m i n i s t r e d e 

l ' I n t é r i eu r a le devoir de le l ibé re r sous condi t ion . L 'a r t ic le 33 § 1 fait la 

m ê m e obl iga t ion de l ibéra t ion au m i n i s t r e q u a n t aux d é t e n u s à cour t 

t e r m e qui ont p u r g é la moi t ié de leur pe ine : les d é t e n u s r e l evan t de c e t t e 

d e r n i è r e ca t égor i e bénéf ic ient d ' une l ibéra t ion incondi t ionne l le si leur 
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pe ine in i t ia le é ta i t in fé r ieure à douze mois et sont l ibérés sous condi t ion si 

leur pe ine ini t ia le al lai t de un à q u a t r e a n s d ' e m p r i s o n n e m e n t . 

49. De plus , l 'ar t ic le 42 de la loi de 1991 con tena i t les disposi t ions 

su ivan tes q u a n t à la c o n d a m n a t i o n à des « jours de d é t e n t i o n supplé

m e n t a i r e s » des d é t e n u s j u g é s p a r le d i r e c t e u r de la pr ison coupables 

d ' inf ract ions à la discipline : 

« 1 . L e r è g l e m e n t p é n i t e n t i a i r e , c ' e s t - à - d i r e le r è g l e m e n t é t a b l i en a p p l i c a t i o n d e 

l ' a r t i c l e 47 de la loi de 1952, p e u t c o m p r e n d r e d e s d i s p o s i t i o n s p r é v o y a n t d ' i n f l i g e r d e s 

j o u r s s u p p l é m e n t a i r e s — 

a ) à d e s d é t e n u s à c o u r t o u à l o n g t e r m e ; o u 

b) à d e s p e r s o n n e s e n d é t e n t i o n p r o v i s o i r e , s o u s r é s e r v e q u ' e l l e s d e v i e n n e n t p a r la 

s u i t e d e s d é t e n u s a u s e n s de l ' a l i n é a a ) c i - d e s s u s , 

q u i , d a n s l ' un ou l ' a u t r e c a s , s o n t c o u p a b l e s d ' i n f r a c t i o n s à la d i s c i p l i n e . 

2. L o r s q u e d e s j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s sont inf l igés à u n d é t e n u à c o u r t 

ou à l o n g t e r m e , ou à u n e p e r s o n n e e n d é t e n t i o n p r o v i s o i r e q u i d e v i e n t p a r la s u i t e u n te l 

d é t e n u , e t n e font p a s l 'obje t d ' u n e r e m i s e c o n f o r m é m e n t a u r è g l e m e n t p é n i t e n t i a i r e -

a ) la p é r i o d e de d é t e n t i o n q u e l ' i n t é r e s s é do i t p u r g e r a v a n t d ' a v o i r d r o i t à ê t r e l i bé ré 

ou d e r e m p l i r les c o n d i t i o n s p o u r ê t r e l i b é r é e n v e r t u d u p r é s e n t c h a p i t r e ; e t 

b) la p é r i o d e p o u r l a q u e l l e il béné f i c i e e n c o r e d ' u n e l i b é r a t i o n c o n d i t i o n n e l l e e n 

v e r t u du p r é s e n t c h a p i t r e , 

s e r o n t p r o l o n g é e s p a r l ' a jou t d e ces j o u r s s u p p l é m e n t a i r e s . » 

50. Le d i r e c t e u r pouvai t infliger a u plus v ingt -hui t j o u r s supplé

m e n t a i r e s , c 'es t -à-dire la pé r iode m a x i m u m r e c o m m a n d é e par 

Lord Woolf dans son r a p p o r t en 1990. 

Toutefo is , le r è g l e m e n t p é n i t e n t i a i r e (modifié) de 1995 (SI n" 983/1995 

- e n t r é en v igueur le 25 avril 1995) fit pa s se r la sanc t ion m a x i m u m à 

q u a r a n t e - d e u x j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s pour t ou t e in f rac t ion ; 

la pé r iode m a x i m u m d ' i so lement ce l lu la i re passa à q u a t o r z e j o u r s et la 

d u r é e m a x i m a l e de la p e r t e de privi lèges à vingt et un j o u r s (ar t ic le 50 § 1 

du r è g l e m e n t p é n i t e n t i a i r e ) . Les j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s 

infligés ne pouvaien t j a m a i s s ' é t end re au -de là de la pe ine ini t ia le p ronon

cée pa r la ju r id ic t ion de j u g e m e n t . 

5 1 . L 'affaire R. v. Governor of Brockhill Prison, ex parte Evans (no. 2) (Weekly 

Law Reports 1999, vol. 2, p . 103) po r t a i t sur le m a i n t i e n en d é t e n t i o n d ' une 

d é t e n u e à cour t t e r m e au-de là de la d a t e de l ibéra t ion p révue p a r la loi en 

ra ison d ' u n e e r r e u r d a n s le calcul de la d a t e de l ibéra t ion . La C o u r d 'appel 

e s t i m a q u e la d é t e n t i o n au-de là de la d a t e de l ibéra t ion p révue pa r la loi 

é ta i t i l légi t ime et accorda à l ' in té ressée des d o m m a g e s - i n t é r ê t s pour 

e m p r i s o n n e m e n t abusif. Le Lord Justice R o c h releva que , en appl ica t ion 

de l 'ar t ic le 42 de la loi de 1991, les j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s 

pouva ien t s ' a jouter à la pé r iode fixe d é t e r m i n é e p a r l 'ar t icle 33 § 1 de 

sor te q u e la d a t e ainsi p r évue n ' é ta i t pas a b s o l u m e n t déf inie , mais 
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pouvai t ê t re affectée pa r les décisions pr ises p a r le d i r e c t e u r de la pr i son 

en ve r tu dud i t a r t ic le 42. Le Lord Justice J u d g e soul igna q u e : 

« L e s a s p e c t s d i s c r é t i o n n a i r e s d e s a m é n a g e m e n t s p r é c é d e m m e n t c o n v e n u s p o u r les 

r e m i s e s d e p e i n e et les l i b é r a t i o n s c o n d i t i o n n e l l e s on t é t é mod i f i é s p a r la [loi d e 1 9 9 1 ] . 

E n s a q u a l i t é d e d é t e n u e « à c o u r t t e r m e » a u s e n s de l ' a r t i c l e 33 § 5 d e la [loi de 1991 ] , 

s a u f ' j o u r s d e p r i s o n s u p p l é m e n t a i r e s p o u r i n f r a c t i o n s d i s c i p l i n a i r e s , l ' a p p e l a n t e é t a i t e n 

d r o i t d ' ê t r e l i b é r é e s o u s c o n d i t i o n d è s lors q u ' e l l e ava i t p u r g é la m o i t i é d e la p e i n e q u i lui 

ava i t é t é in f l igée p a r le t r i b u n a l . P a r c o n s é q u e n t , les p r é c é d e n t s t e l s q u e Morris and 
Winter (King's Bench 1930, vol . 1 , p . 2 4 3 ) , q u i se f o n d a i e n t s u r le p r i n c i p e v o u l a n t q u ' i l 

n 'y a i t p a s d e d r o i t à u n e r e m i s e de p e i n e , c e s s e n t d ' ê t r e a p p l i c a b l e s (...) 

C ' e s t l ' o r d o n n a n c e d u t r i b u n a l q u i j u s t i f i e la d é t e n t i o n . N é a n m o i n s , la d é t e n u e e s t e n 

d r o i t d ' ê t r e l i bé r ée d è s q u e la p e i n e a é t é p u r g é e . L a m é t h o d e de ca lcu l d e la d a t e d e 

l i b é r a t i o n d é p e n d d e s d i s p o s i t i o n s l éga l e s q u i d o i v e n t ê t r e a p p l i q u é e s c o r r e c t e m e n t , 

c ' e s t - à - d i r e c o r r e c t e m e n t en d r o i t . » 

La C h a m b r e des lords (Weekly Law Reports 2000, vol. 3 , p . 843) re je ta p a r 

la sui te le pourvoi et conf i rma le cons t a t d ' e m p r i s o n n e m e n t abusi f et 

l 'octroi de d o m m a g e s - i n t é r ê t s . 

52. D a n s l 'affaire R. v. the Secretary of State for the Home Department, 

ex parte Carroll, Al-Hasan and Greenfield ( a r r ê t de la C o u r d ' appe l du 

19 ju i l le t 2001), les a p p e l a n t s a l l égua ien t q u e l 'a r t ic le 6 de la C o n v e n t i o n 

s ' appl iquai t à u n e p r o c é d u r e d isc ip l ina i re à l ' encon t re d 'un d é t e n u , et 

invoquaien t n o t a m m e n t les modif icat ions a p p o r t é e s pa r la loi de 1991. 

La C o u r d ' appe l , d a n s son a r r ê t p rononcé pa r le Lord Chief Justice Woolf, 

déc l a r a n o t a m m e n t : 

« L ' a r t i c l e 42 § 1 d e la loi de 1991 c o n f é r a i t le p o u v o i r d e r é g l e m e n t e r la vie e n p r i s o n , 

y c o m p r i s p a r d e s d i s p o s i t i o n s p r é v o y a n t la poss ib i l i t é d ' i n f l i g e r d e s j o u r s d e d é t e n t i o n 

s u p p l é m e n t a i r e s , m a i s l ' a r t i c l e 42 § 2 é n o n c e c l a i r e m e n t q u e l o r s q u e d e s j o u r s 

s u p p l é m e n t a i r e s s o n t in f l igés à un d é t e n u , c e t t e p é r i o d e s ' a j o u t e à la d u r é e q u i do i t 

p a r a i l l e u r s ê t r e p u r g é e a v a n t q u e le d é t e n u p u i s s e ê t r e l i b é r é sous c o n d i t i o n . (...) 

L e n o u v e a u c a d r e l é g a l , q u a n d on l ' i n t e r p r è t e c o r r e c t e m e n t , ne r é d u i t p a s à n é a n t les 

a r g u m e n t s a v a n c é s p a r les a p p e l a n t s . L ' a r t i c l e 42 r c s i t u c s i m p l e m e n t l e u r a f fa i re d a n s 

la b o n n e p e r s p e c t i v e . L e s j o u r s s u p p l é m e n t a i r e s inf l igés à c h a c u n d e s a p p e l a n t s n ' o n t 

p a s eu p o u r r é s u l t a t d ' a l o u r d i r l e u r p e i n e . Il ne s ' a g i s s a i t p a s d ' u n e n o u v e l l e p e i n e 

d ' e m p r i s o n n e m e n t . L e u r effet a é t é d e r e t a r d e r la l i b é r a t i o n c o n d i t i o n n e l l e d e s 

a p p e l a n t s . M a n i f e s t e m e n t , c e t t e s a n c t i o n a eu p o u r ceux-c i d e s c o n s é q u e n c e s 

c o n c r è t e s , à s av o i r r e t a r d e r l e u r l i b é r a t i o n . M a i s s u r le p l a n d u d r o i t , il n e s ' ag i s s a i t 

n u l l e m e n t d ' u n e a u g m e n t a t i o n d e l e u r p e i n e . L e s j o u r s d e d é t e n t i o n s u p p l é m e n t a i r e s 

ne d e v a i e n t e n a u c u n c a s r a l l o n g e r la p e i n e ef fec t ive q u e les a p p e l a n t s é t a i e n t e n t r a i n 

de p u r g e r , e t c ' é t a i t la p e i n e p r o n o n c é e p a r le t r i b u n a l q u i c o n s t i t u a i t la j u s t i f i c a t i o n d e 

la d é t e n t i o n d e s a p p e l a n t s a u x fins d e l ' a r t i c l e 5 § 1 d e la C o n v e n t i o n e u r o p é e n n e d e s 

D r o i t s de l ' H o m m e . » 

La C o u r d ' a p p e l con t inua i t en a p p l i q u a n t «les c r i t è res Engel» (Engel et 

autres c. Pays-Bas, a r r ê t du 8 j u i n 1976, sér ie A n° 22) . Elle re levai t q u ' e n 

droi t i n t e r n e la qual i f icat ion des infract ions en ques t ion n ' é t a i t pas 

péna le mais d isc ip l ina i re . La C h a m b r e des lords déc la ra n o t a m m e n t q u e 
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l 'ar t ic le 6 ne s ' appl iqua i t pas à u n e p r o c é d u r e c o n c e r n a n t u n e sanc t ion de 

vingt et un j ou r s de d é t e n t i o n s u p p l é m e n t a i r e s infligée à un d é t e n u pour 

avoir pr is l u i -même des s tupé f i an t s ou p o u r n 'avoir pas e m p ê c h é u n e a u t r e 

p e r s o n n e d ' en p r e n d r e , en violat ion de l 'ar t icle 51 § 9 du r è g l e m e n t 

p é n i t e n t i a i r e de 1999. Elle e s t i m a que l ' infract ion dont le d é t e n u avait 

é té r econnu coupable ne co r r e sponda i t pas p r é c i s é m e n t à une infract ion 

r é p r i m é e p a r le dro i t péna l et que « le pouvoir de s a n c t i o n » n ' é t a i t pas 

d i s p r o p o r t i o n n é pour u n e infract ion d isc ip l ina i re , b ien qu ' i l s 'agît d 'un 

cas l imi te . 

D . I n s t r u c t i o n n° 6 1 / 2 0 0 0 d e l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e 

( o c t o b r e 2000) 

53 . Ce d o c u m e n t , in t i tu lé «Disc ip l ine p é n i t e n t i a i r e et Conven t ion 

e u r o p é e n n e des Dro i t s de l ' H o m m e : ins t ruc t ion c o n c e r n a n t la sanc t ion 

de j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s » , donna i t des direct ives q u a n t aux 

impl ica t ions en A n g l e t e r r e et au pays de Gal les de la loi de 1998 sur les 

d ro i t s d e l ' h o m m e (Human Rights Ad 1998) pour la condu i t e des ins tances 

d isc ip l ina i res et les c o n d a m n a t i o n s à des j o u r s de d é t e n t i o n s u p p l é m e n 

ta i r e s . Les passages p e r t i n e n t s du d o c u m e n t se l i sa ient a ins i : 

« 5 . L e s p r o c é d u r e s d i s c i p l i n a i r e s e n p r i s o n r e q u i è r e n t d e s a u d i e n c e s b r è v e s e t u n e 

p r o c é d u r e r a p i d e afin d e m a i n t e n i r la d i s c i p l i n e et l ' o r d r e . E l l e s n ' o n t p a s u n c a r a c t è r e 

c o n t r a d i c t o i r e ; la d é c i s i o n r e l è v e p a r n a t u r e d u d r o i t a d m i n i s t r a t i f e t n ' e s t p a s u n e 

d é c i s i o n t r a n c h a n t u n l i t ige e n t r e d e u x p a r t i e s . L e d r o i t i n t e r n e a n g l a i s é t a b l i t u n e 

d i s t i n c t i o n e n t r e les p r o c é d u r e s d i s c i p l i n a i r e s c o n c e r n a n t les d é t e n u s et les i n s t a n c e s 

p é n a l e s q u a n t a u x c r i t è r e s d e p r o c é d u r e à a p p l i q u e r p o u r s a t i s f a i r e à l ' é q u i t é . L a 

j u r i s p r u d e n c e d e la C o u r e u r o p é e n n e d e s D r o i t s de l ' H o m m e c o n f i r m e ce p o i n t d e v u e . 

6 . T o u t e f o i s , le fait q u e la C o n v e n t i o n e u r o p é e n n e d e s D r o i t s de l ' H o m m e n ' e s t e n 

g é n é r a l p a s a p p l i c a b l e à d e s p r o c é d u r e s d i s c i p l i n a i r e s n e s igni f ie p a s q u ' i l n ' e x i s t e p a s 

u n r i s q u e t h é o r i q u e q u ' e l l e le soi t e n c e r t a i n e s c i r c o n s t a n c e s . (...) 

7 . Il i m p o r t e d o n c q u e les d i r e c t e u r s n ' i n f l i g e n t p a s d e s s a n c t i o n s d i s p r o p o r t i o n n é e s 

p a r r a p p o r t à ce q u i e s t n é c e s s a i r e , eu é g a r d à l ' e n s e m b l e d e s c i r c o n s t a n c e s d ' u n e 

a f fa i r e , p o u r p a r v e n i r à l e u r b u t , c ' e s t - à - d i r e l ' a p p l i c a t i o n d ' u n e m e s u r e d i s s u a s i v e p o u r 

le d é t e n u e n q u e s t i o n et les a u t r e s e n v u e d ' a s s u r e r l ' o r d r e e t la d i s c i p l i n e d a n s la p r i s o n . 

D e s c o n s i d é r a t i o n s t e l l e s q u e la n a t u r e d e l a c o n d u i t e e n q u e s t i o n , son effet su r les 

v i c t i m e s é v e n t u e l l e s et s u r la g e s t i o n de la p r i s o n , l ' i m p a c t p r o b a b l e d e la s a n c t i o n s u r 

le d é t e n u , l ' âge d e ce lu i -c i , la d u r é e r e s t a n t à c o u r i r j u s q u ' à s a l i b é r a t i o n et la d u r é e de la 

p e i n e q u i lui a é t é inf l igée p e u v e n t c o n s t i t u e r d e s é l é m e n t s p e r t i n e n t s p o u r j u g e r de la 

p r o p o r t i o n n a l i t é d e la s a n c t i o n . (...) 

(...) 

Prise en considération des autres sanctions possibles 

12. A v a n t d e p r e n d r e la d é c i s i o n d ' i n f l i g e r d e s j o u r s d e d é t e n t i o n s u p p l é m e n t a i r e s , 

les d i r e c t e u r s d o i v e n t s ' a s s u r e r q u ' i l s o n t e x a m i n é si u n e a u t r e s a n c t i o n à l e u r 

d i s p o s i t i o n s e r a i t p l u s a p p r o p r i é e , e u é g a r d à l ' e n s e m b l e d e s c i r c o n s t a n c e s d e l ' a f fa i re . 
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Ils d o i v e n t se c o n v a i n c r e q u e t o u t e s a n c t i o n inf l igée es t p r o p o r t i o n n é e , c o m p t e t e n u d e s 

é l é m e n t s e x p o s é s a u p a r a g r a p h e 7. L a q u e s t i o n c r u c i a l e à l a q u e l l e il f au t r é p o n d r e e s t 

ce l le d e s avo i r si la s a n c t i o n est jus t i f i ée et si el le es t p r o p o r t i o n n é e , e n ce s e n s qu ' i l ne 

faut p a s u t i l i s e r u n e m a s s u e p o u r c a s s e r u n e no ix . 

Directives concernant les cas où les jours de détention supplémentaires constituent une sanction 
appropriée 

13. L a c o n d a m n a t i o n à d e s j o u r s d e d é t e n t i o n s u p p l é m e n t a i r e s c o n s t i t u e g é n é r a l e 

m e n t la p lus s é v è r e d e t o u t e s les s a n c t i o n s d o n t d i s p o s e n t les d i r e c t e u r s , et do i t ê t r e 

u t i l i s ée e n c o n s é q u e n c e , d e façon c ib l ée . Il es t i m p o s s i b l e de d o n n e r u n e l i s te e x 

h a u s t i v e d e t o u s les t y p e s d ' i n f r a c t i o n s p a s s i b l e s de c e t t e s a n c t i o n ; la d é c i s i o n 

d é p e n d r a l a r g e m e n t d e s c i r c o n s t a n c e s . T o u t e f o i s , les cas e x p o s é s c i - d e s s o u s s o n t d e s 

e x e m p l e s où d e s j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s p e u v e n t c o n s t i t u e r u n e s a n c t i o n 

p a r t i c u l i è r e m e n t a p p r o p r i é e si l ' i n t é r e s s é e s t r e c o n n u c o u p a b l e . 

a ) L e s cas qu i a u r a i e n t é t é t r a n s m i s à la pol ice si la v i c t i m e n ' a v a i t p a s e x p r i m é le 

s o u h a i t c o n t r a i r e . 

b) Les voies de fait g r a v e s e t les vo ies d e fait s u r le p e r s o n n e l p é n i t e n t i a i r e . 

c) L e s é v a s i o n s , t e n t a t i v e s d ' é v a s i o n et d é l i t s d e fu i t e . 

d) Les i n f r a c t i o n s à la l é g i s l a t i o n s u r les s t u p é f i a n t s , p o r t a n t n o t a m m e n t s u r d e s 

s t u p é f i a n t s d e la c a t é g o r i e A. 

e) L e s a c t e s d ' i n d i s c i p l i n e c o n c e r t é s ou c o n t i n u e l s . 

Nombre de jours de détention supplémentaires à infliger 

14. (...) le n o m b r e de j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s do i t ê t r e p r o p o r t i o n n é a u 

b u t d ' a s s u r e r l ' o r d r e e t la d i s c i p l i n e d a n s la p r i s o n . P o u r p a r v e n i r à c e t t e déc i s ion , le 

d i r e c t e u r t i e n d r a c o m p t e d e s m ê m e s é l é m e n t s q u e c e u x q u i f i g u r e n t a u p a r a g r a p h e 7. 

15. Les d i r e c t e u r s d o i v e n t se m o n t r e r p a r t i c u l i è r e m e n t p r u d e n t s l o r squ ' i l s e n v i s a g e n t 

d ' in f l ige r u n n o m b r e i m p o r t a n t d e j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s . D e m a n i è r e 

g é n é r a l e , d e s s a n c t i o n s d e p l u s de v i n g t - h u i t j o u r s d o i v e n t r e s t e r extrêmement rares. A t i t r e 

indicat i f , e n 1998, le n o m b r e d e j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s inf l igés à d e s 

p r i s o n n i e r s a é t é s u p é r i e u r à v i n g t - h u i t d a n s s e u l e m e n t 3 % d e s cas . 

Cas de transmission à la police des affaires relativement graves 

16. P o u r les a f fa i r e s r e l a t i v e m e n t g r a v e s , les d i r e c t e u r s d o i v e n t s ' a s s u r e r qu ' i l s o n t 

e x a m i n é c o m m e il se d e v a i t la s o l u t i o n c o n s i s t a n t à t r a n s m e t t r e l ' a f fa i re à la pol ice (...). 

C e n ' e s t q u e l o r s q u e c e t t e s o l u t i o n n ' e s t p a s e n v i s a g e a b l e d a n s les c i r c o n s t a n c e s ou q u ' i l 

y a d e t r è s b o n n e s r a i s o n s d e p e n s e r q u ' u n e s a n c t i o n d i s c i p l i n a i r e est p lu s a p p r o p r i é e 

(...) q u ' i l faut avo i r r e c o u r s à la p r o c é d u r e d i s c i p l i n a i r e . » 

E. Le règlement pénitentiaire (modifié) de 2 0 0 2 (SI n° 2 1 1 6 / 2 0 0 2 ) 

54. I n t rodu i t à la su i te de l ' a r rê t de c h a m b r e r e n d u en l 'espèce, cet 

i n s t r u m e n t législat if (statutory instrument), en t r é en v igueur le 15 aoû t 

2002, modif ia le r è g l e m e n t p é n i t e n t i a i r e de 1999. Son r appor t expl icat i f 

se lit ainsi : 
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« L e p r é s e n t r è g l e m e n t mod i f i e le r è g l e m e n t p é n i t e n t i a i r e de 1999 e n ce q u ' i l p r é v o i t 

u n c o r p s de m a g i s t r a t s s p é c i a u x , h a b i l i t é s p a r le m i n i s t r e , c h a r g é s d ' e n q u ê t e r su r les 

a c c u s a t i o n s de g r a v e s i n f r a c t i o n s à la d i s c i p l i n e dé f i n i e s d a n s le r è g l e m e n t . L o r s q u e le 

d i r e c t e u r d e la p r i s o n e s t i m e q u ' u n e a c c u s a t i o n a t t e i n t u n d e g r é de g r a v i t é su f f i s an t , il 

do i t la t r a n s m e t t r e a u j u g e s p é c i a l , l e q u e l do i t a lo r s m e n e r u n e e n q u ê t e s u r l ' a c c u s a t i o n 

e n q u e s t i o n d a n s les v i n g t - h u i t j o u r s a p r è s avo i r é t é sa is i . D a n s le c a d r e d e l ' e n q u ê t e s u r 

u n e a c c u s a t i o n d o n t le j u g e spéc ia l a é t é sa i s i , le d é t e n u m i s e n c a u s e se voi t offrir la 

poss ib i l i t é d ' ê t r e r e p r é s e n t é p a r u n a v o c a t . Si u n j u g e spéc ia l e s t i m e q u ' u n d é t e n u e s t 

c o u p a b l e , il a le p o u v o i r d e p r o n o n c e r à s o n e n c o n t r e t o u t e s a n c t i o n q u e le d i r e c t e u r d e 

la p r i s o n p e u t inf l iger , e t p e u t é g a l e m e n t c o n d a m n e r l ' i n t é r e s s é à 42 j o u r s d e d é t e n t i o n 

s u p p l é m e n t a i r e s a u m a x i m u m . Le p r é s e n t r è g l e m e n t e n l è v e p a r a i l l e u r s a u d i r e c t e u r 

de la p r i s o n la f a c u l t é d ' i n f l i ge r à t i t r e d e s a n c t i o n d e s j o u r s d e d é t e n t i o n s u p p l é 

m e n t a i r e s à u n d é t e n u qu ' i l a u r a j u g é c o u p a b l e , m a i s a j o u t e à ses p o u v o i r s à d ' a u t r e s 

é g a r d s . » 

En p r a t i q u e , les j uges spéc iaux sont des juges-greff iers (district judges) 

qui se r e n d e n t d a n s les pr isons à in te rva l les régu l ie r s . 

55. C e t i n s t r u m e n t législat if a é g a l e m e n t fait passer la d u r é e max i 

male d ' i so lement cel lula i re pouvan t ê t r e p rononcée pa r les d i r e c t e u r s de 

pr ison à vingt et un j o u r s , et a a jouté à l 'éventai l de sanc t ions dont 

d i sposen t ceux-ci « l ' é lo ignement du d é t e n u p e n d a n t v ingt -hui t j o u r s a u 

plus de l 'aile ou de l 'un i té de vie à laquel le il a é té affecté». 

F. N o t e d e l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e é c o s s a i s e du 8 j u i n 2001 

56. L ' ins t ruc t ion se réfère à u n avis reçu pa r l ' admin i s t r a t i on péni

t e n t i a i r e écossaise selon leque l une p r o c é d u r e qui débouche sur une 

c o n d a m n a t i o n à des j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s équ ivaudra i t à 

la prise d ' une décision sur une accusa t ion en m a t i è r e péna le , de so r te 

q u e les p e r s o n n e s conce rnées dev ra i en t ê t r e e n t e n d u e s pa r une pe r sonne 

i n d é p e n d a n t e p lu tô t q u e p a r un employé de l ' admin i s t r a t i on pén i t en 

t ia i re . L ' a d m i n i s t r a t i o n a r é c e m m e n t é t é in fo rmée q u e le r i sque q u ' u n 

d é t e n u qu i c o n t e s t e r a i t sur le t e r r a i n de la Conven t ion le recours à des 

j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s o b t i e n n e gain de cause é ta i t p lus 

g r a n d q u e ce qu i avait é té prévu . 

57. En conséquence , la note oblige tous les d i r e c t e u r s de pr i son et 

a u t r e s p e r s o n n e s ag issan t en t a n t q u e j u g e s spéc iaux d a n s le c ad re d e 

p r o c é d u r e s d isc ip l ina i res à l ' encon t re de d é t e n u s d a n s les pr i sons écos

saises à s u s p e n d r e , n o t a m m e n t , les c o n d a m n a t i o n s à des j o u r s de d é t e n 

t ion s u p p l é m e n t a i r e s à c o m p t e r du 11 j u i n 2001 . Les m i n i s t è r e s conce rnés 

ont pr is en c o m p t e des avis j u r i d i q u e s et l 'opinion de l ' admin i s t r a t i on , 

celle-ci é t a n t fondée sur la consu l t a t i on des d i r e c t e u r s , afin q u e la 

suppress ion de la sanc t ion de j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s n 'a i t 

pas p o u r les é t a b l i s s e m e n t s p é n i t e n t i a i r e s de r épe rcuss ions i m p o r t a n t e s 
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au niveau o p é r a t i o n n e l ou m a n a g é r i a l . A cet égard , il a é té cons t a t é que 

le r ecours aux j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s avai t n o t a b l e m e n t 

régressé ces d e r n i è r e s a n n é e s . L ' a r r ê t de la C o u r en l 'espèce sera 

e x a m i n é ap rè s son p rononcé et se ra pris en c o m p t e pa r les m i n i s t r e s et 

l ' admin i s t r a t i on lorsqu ' i l s ' ag i ra de déc ider si ces sanc t ions doivent ou 

non ê t r e s u s p e n d u e s de m a n i è r e définit ive. 

58. L ' in s t ruc t ion s ' a ccompagne d ' u n e sér ie de ques t i ons et d e ré

ponses . Q u a n t à la ques t i on de savoir si les c h a n g e m e n t s favor isera ient 

l ' indiscipl ine, le d o c u m e n t énonce les cons t a t a t i ons s u i v a n t e s : 

« Les chiffres montrent que le recours aux jours de détention supplémentaires est en 
constante régression ces dernières années; par ailleurs, les jours de détention supplé
mentaires et les pertes de remise de peine n'ont jamais été appliqués aux détenus 
purgeant une peine de prison à perpétuité, or cela ne semble pas avoir causé le 
moindre problème disciplinaire. Il existe un large éventail d'autres sanctions et de 
mesures d'encadrement auxquelles on peut avoir recours pour traiter les problèmes 
d'indiscipline. Dans les cas les plus graves, c'est-à-dire les affaires qui portent sur des 
actes potentiellement criminels, il y a toujours la possibilité de transmettre l'affaire à la 
police en vue d'une éventuelle mise en accusation au pénal. » 

G. R e p r é s e n t a t i o n p a r u n avocat p e n d a n t la p r o c é d u r e 

59. L 'ar t ic le 49 § 2 de la loi de 1952 sur les pr isons est ainsi libellé : 

«La réglementation établie en vertu du présent article doit prévoir les garanties 
voulues pour qu'une personne accusée d'une infraction au titre du règlement jouisse 
d'une latitude suffisante pour présenter sa défense.» 

60. La d isposi t ion ci-dessus est mise en œ u v r e p a r l 'ar t icle 49 § 2 du 

r è g l e m e n t p é n i t e n t i a i r e : 

« Pendant l'examen d'une accusation portée contre lui, un détenu a toute possibilité 
de connaître des allégations le visant et de présenter sa défense.» 

6 1 . Les t r i b u n a u x i n t e r p r è t e n t l 'ar t ic le 49 § 2 du r è g l e m e n t pén i t en 

t ia i re c o m m e confé ran t aux d i r e c t e u r s le pouvoir d ' acco rde r ou de refuser 

à un d é t e n u le droi t d ' ê t r e r e p r é s e n t é pa r un avocat lors d ' u n e aud ience 

consacrée à une infract ion d isc ip l ina i re . D a n s l 'affaire R. v. the Home 

Secretary, ex parte Tarrant and Others (Queen's Bench 1985, vol. 1, p . 251) , la 

High Court a soul igné qu ' i l n 'y avait pas de droi t à ê t r e r e p r é s e n t é p a r un 

avocat d a n s les p r o c é d u r e s p é n i t e n t i a i r e s et que la décis ion d ' a u t o r i s e r 

une tel le r e p r é s e n t a t i o n d a n s une affaire pa r t i cu l i è r e devai t ê t r e fonction 

de ce r t a in s fac teurs . Ceux-c i , selon la cour , c o m p r e n a i e n t la gravi té de 

l ' accusa t ion et celle de la sanc t ion e n c o u r u e , la possibi l i té q u e l 'affaire 

soulève des poin ts de droi t , la capac i t é du d é t e n u conce rné à p r é s e n t e r 

l u i -même sa défense , les difficultés de p r o c é d u r e , la nécess i té p o u r les 

au to r i t é s p é n i t e n t i a i r e s d e veil ler à ce q u e les p r o c é d u r e s se d é r o u l e n t 
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avec u n e cé lér i té r a i sonnab l e , et le besoin d ' équ i t é t a n t e n t r e les pr ison

n iers q u ' e n t r e les d é t e n u s et le pe r sonne l p é n i t e n t i a i r e . 

62. La C h a m b r e des lords a r ep r i s à son c o m p t e d a n s l 'affaire Hone and 

McCartan v. Maze Prison Board of Visitors (Appeal Cases 1998, p . 379) les 

fac teurs exposés d a n s l ' a r rê t Tarrant s u s m e n t i o n n é . Lord Br idge j u g e a 

difficile à croire que «les règles du dro i t n a t u r e l pu i s sen t j a m a i s exiger 

u n e r e p r é s e n t a t i o n pa r un avocat devan t le d i r e c t e u r d ' u n e p r i son» . Lord 

Goff e s t i m a que : 

« (...) on p e u t a i s é m e n t i m a g i n e r d e s c i r c o n s t a n c e s d a n s l e s q u e l l e s les r è g l e s du d ro i t 

n a t u r e l n ' a p p e l l e n t p a s u n e t e l l e r e p r é s e n t a t i o n , m ê m e si le m a n q u e m e n t à la d i sc ip l ine 

a t r a i t à u n e q u e s t i o n q u i c o n s t i t u e e n d r o i t u n e i n f r a c t i o n p é n a l e , ce q u i p e u t t o u t à fait 

se p r o d u i r e d a n s le c a s d ' u n e voie d e fait s i m p l e ne s o u l e v a n t a u c u n e q u e s t i o n d e d r o i t e t 

p o u r l a q u e l l e le d é t e n u c o n c e r n é e s t c a p a b l e de p r é s e n t e r l u i - m ê m e sa d é f e n s e . T o u t e 

c o n c l u s i o n c o n t r a i r e a u r a i t p o u r r é s u l t a t d e s r e t a r d s c o m p l è t e m e n t i n u t i l e s d a n s 

n o m b r e d ' a f f a i r e s , a u d é t r i m e n t d e t o u t e s les p e r s o n n e s c o n c e r n é e s y c o m p r i s le 

d é t e n u e n q u e s t i o n , a i n s i q u ' u n g a s p i l l a g e t o t a l e m e n t s u p e r f l u d e t e m p s et d ' a r g e n t , 

c o n t r a i r e à l ' i n t é r ê t g é n é r a l . E n effet , la c o n c l u s i o n c o n t r a i r e n ' e n t r a î n e r a i t p a s 

s e u l e m e n t u n e in jus t i ce p o u r les d é t e n u s : e l l e c o n d u i r a i t é g a l e m e n t à é t a b l i r u n e 

d i s t i n c t i o n a v e n t u r e u s e e n t r e d e s m a n q u e m e n t s à la d i s c i p l i n e q u i c o n s t i t u e n t é g a l e 

m e n t d e s i n f r a c t i o n s p é n a l e s e t d e s m a n q u e m e n t s à la d i s c i p l i n e q u i n ' e n son t p a s , 

é t a n t d o n n é q u e les s a n c t i o n s s u s c e p t i b l e s d ' ê t r e a p p l i q u é e s n e s o n t p a s fonc t ion de 

c e t t e d i s t i n c t i o n . » 

H. S t a t i s t i q u e s 

63. D a n s u n e l e t t r e d a t é e du 12 n o v e m b r e 1999, le m i n i s t è r e de 

l ' I n t é r i eu r a ind iqué le n o m b r e de p r o c é d u r e s qu i s ' é ta ien t dé rou lées 

e n t r e 1996 et 1998, celles d a n s lesquel les les accusa t ions ava ien t é té 

cons idé rées c o m m e prouvées et celles d a n s lesquel les des j o u r s de 

d é t e n t i o n s u p p l é m e n t a i r e s ava ien t é té infligés. Les chiffres approxi 

mati fs sont exposés d a n s le t ab l eau c i -dessous : 

Nombre total 
de procédures 

Accusations prouvées Jours de détention 
supplémentaires infligés 

1996 129 000 115 700 77 300 

1997 121500 108 200 74000 

1998 126 000 111 500 75 000 

64. Il é ta i t é g a l e m e n t soul igné d a n s ce t t e l e t t r e q u ' e n t r e 1994 et 1998 

il y avai t eu à peu p rès 250 d e m a n d e s de r e p r é s e n t a t i o n pa r un avocat ou 

une a u t r e p e r s o n n e , don t les deux t ie rs environ ava ien t é t é accuei l l ies . 

65. L ' a r r ê t p réc i t é en l 'affaire R. v. Carroll, Al-Hasan and Greenfield 

ind iqua i t que 118 860 p r o c é d u r e s ava ien t eu lieu en 1999; les accusa t ions 
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ava ien t é t é p rouvées d a n s 104 384 affaires et un to ta l de 70 625 j o u r s de 

d é t e n t i o n s u p p l é m e n t a i r e s ava ien t é té infligés. 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 3 c) DE LA 

C O N V E N T I O N 

66. Les r e q u é r a n t s se p l a ignen t sur le t e r r a i n de l 'ar t icle 6 § 3 c) de 

la Conven t i on de ne pas avoir bénéficié d ' u n e r e p r é s e n t a t i o n pa r un 

avocat ni, à t i t r e subs id ia i re , de l 'aide jud ic i a i r e lors de leur c o m p a 

ru t ion d e v a n t un d i r e c t e u r de pr i son , d a n s le cad re des p r o c é d u r e s 

d isc ip l ina i res d i r igées à leur e n c o n t r e en ve r tu du r è g l e m e n t pén i 

t e n t i a i r e . 

D a n s son a r r ê t r e n d u en juillet 2002, la c h a m b r e a e s t imé que 

la p r o c é d u r e avai t por t é sur des accusa t ions en m a t i è r e péna l e à 

l ' encon t re des r e q u é r a n t s au sens de l 'ar t ic le 6 § 1, et qu ' i l y avai t eu 

viola t ion du d e u x i è m e m e m b r e de p h r a s e de l 'ar t icle 6 § 3 c) en ce q u e 

les in t é res sés s ' é t a ien t vu d é n i e r le dro i t à ê t r e r e p r é s e n t é s pa r un 

avocat . Devan t la G r a n d e C h a m b r e , les r e q u é r a n t s souscr ivent à ces 

deux conclusions de la c h a m b r e , t and is q u e le G o u v e r n e m e n t les 

c o n t e s t e ; la p l u p a r t des a r g u m e n t s soumis à la G r a n d e C h a m b r e ont 

t ra i t à l ' appl icabi l i té de l 'ar t ic le 6 aux p r o c é d u r e s dont les r e q u é r a n t s 

on t fait l 'objet. 

67. La C o u r r appe l l e q u e l 'affaire renvoyée devan t la G r a n d e C h a m b r e 

englobe n é c e s s a i r e m e n t tous les aspec t s de la r e q u ê t e q u e la c h a m b r e a 

e x a m i n é s p r é c é d e m m e n t dans son a r r ê t , pas u n i q u e m e n t les ques t i ons 

qu i ont mot ivé le renvoi d e v a n t la G r a n d e C h a m b r e en ve r tu de 

l 'ar t icle 43 § 2 de la Conven t i on (K. et T. c. Finlande [ G C ] , n° 25702/94, 

§ 140, C E D H 2001-VII, et Kingsley c. Royaume-Uni [ G C ] , n" 35605/97, § 34, 

C E D H 2 0 0 2 - I V ) . 

68. L 'a r t ic le 6 §§ 1 et 3 c) , en ses passages p e r t i n e n t s , se lit a i n s i : 

« 1. T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soi t e n t e n d u e é q u i t a b l e m e n t (...) p a r un 

t r i b u n a l (...) q u i d é c i d e r a (...) d u b i e n - f o n d é d e t o u t e a c c u s a t i o n e n m a t i è r e p é n a l e 

d i r i g é e c o n t r e e l l e . (...) 

(...) 

3 . T o u t a c c u s é a d r o i t n o t a m m e n t à : 

(...) 

c) se d é f e n d r e l u i - m ê m e ou avo i r l ' a s s i s t a n c e d ' u n d é f e n s e u r d e s o n cho ix e t , s'il n ' a 

p a s les m o y e n s d e r é m u n é r e r un d é f e n s e u r , p o u v o i r ê t r e a s s i s t é g r a t u i t e m e n t p a r un 

a v o c a t d 'off ice , l o r s q u e les i n t é r ê t s d e la j u s t i c e l ' e x i g e n t ; » 
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A. A p p l i c a b i l i t é d e l 'art ic le 6 

/. Les critères déterminant l'applicabilité de l'article 6 

a) L'arrêt d e c h a m b r e 

69. Q u a n t à l 'appl icabi l i té du volet péna l de l 'ar t ic le 6, la c h a m b r e 

est p a r t i e des c r i t è res énoncés pa r la C o u r dans l 'affaire Engel et autres 

c. Pays-Bas ( a r r ê t du 8 j u i n 1976, série A n" 22, pp. 34-35, §§ 82-83), tels 

q u ' a p p l i q u é s au con t ex t e ca rcé ra l d a n s l 'affaire Campbell et Fell c. Royaume-

Uni ( a r r ê t du 28 j u i n 1984, série A n" 80, p . 35, §§ 68-69). 

b ) A r g u m e n t s d e s r e q u é r a n t s d e v a n t la G r a n d e C h a m b r e 

70. Les p a r t i e s ne c o n t e s t e n t pas qu ' i l s 'agisse là du point de dépa r t 

app rop r i é p o u r app réc i e r l 'appl icabi l i té d e l 'ar t icle 6 de la Conven t ion 

sous son volet péna l . 

71. Les r e q u é r a n t s soul ignent q u e le g o u v e r n e m e n t s 'est opposé à 

t o u t e évolut ion de la s i tua t ion j u r i d i q u e des d é t e n u s en A n g l e t e r r e et au 

pays de Gal les p e n d a n t les vingt-c inq d e r n i è r e s a n n é e s a u mot i f q u e la 

mul t ip l i ca t ion des i n t e rven t ions jud ic i a i r e s d a n s les pr isons s ape ra i t la 

discipline p é n i t e n t i a i r e . O r , selon eux , pare i l impac t néga t i f n ' a pas é té 

et ne s e r a pas observé à la su i te des modif icat ions a p p o r t é e s au rég ime 

disc ipl inai re des pr isons écossaises en j u i n 2001 et de celles qu i ont é té 

mises en œ u v r e en A n g l e t e r r e et au pays de Gal les en aoû t 2002. 

72. P o u r les i n t é r e s sés , le fait d ' en lever aux d i r e c t e u r s des pr isons 

ang la i ses et galloises le pouvoir d ' inf l iger des j o u r s de d é t e n t i o n supplé

m e n t a i r e s et la n o m i n a t i o n de j u g e s spéc iaux (complaints adjudicators) en 

août 2002 ( p a r a g r a p h e s 54-55 ci-dessus) on t p rodu i t un sys tème de 

discipl ine p é n i t e n t i a i r e conforme à l 'ar t icle 6 et tou t à fait viable , qui 

r épond au souci p r i m o r d i a l du g o u v e r n e m e n t re la t i f à la nécess i té 

de m a i n t e n i r la cé lér i té et l 'efficacité des p r o c é d u r e s disc ipl inai res 

c o n c e r n a n t des d é t e n u s . 

Selon les i n t é r e s sés , ce nouveau sys tème con t r i bue en vér i té à l'effi

caci té de la discipl ine p é n i t e n t i a i r e . Si la facul té d ' infl iger des j o u r s de 

d é t e n t i o n s u p p l é m e n t a i r e s est m a i n t e n a n t conférée à des j u g e s spéciaux, 

les d i r e c t e u r s de pr i son d isposent tou jours d 'un la rge éventa i l d ' a u t r e s 

pouvoirs formels et informels efficaces en m a t i è r e de discipl ine. Les 

r e q u é r a n t s j u g e n t a b s u r d e tou t e a l l éga t ion s u g g é r a n t q u e la perspect ive 

i m m é d i a t e de recevoir u n e sanc t ion déc idée p a r u n d i r e c t e u r sera i t moins 

dissuasive que l ' éven tua l i t é de p u r g e r q u e l q u e t e m p s plus t a r d un ce r t a in 

n o m b r e de j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s infligés pa r u n j u g e spécial . 

Les aud iences p révues d a n s le c ad re des nouvel les p r o c é d u r e s doivent ê t re 

condui tes d a n s un déla i i m p é r a t i f et les j u g e s spéc iaux j ou i s s en t d 'une 

r é p u t a t i o n de l ég i t imi té et d ' i n d é p e n d a n c e . 
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Les r e q u é r a n t s a d m e t t e n t l ' impossibi l i té d ' infl iger des j o u r s de 

d é t e n t i o n s u p p l é m e n t a i r e s si les accusa t ions ne sont pas t r a i t é e s p a r les 

j u g e s spéc iaux en t e m p s voulu avant la d a t e déjà fixée pour u n e l ibéra t ion 

an t i c ipée , mais les d i r e c t e u r s r e n c o n t r a i e n t les m ê m e s difficultés. Les 

in té ressés e s t i m e n t que le G o u v e r n e m e n t n ' a pas d é m o n t r é en quoi le 

nouveau sys tème e n t r a î n e des r e t a r d s pré judic iables , et ils r e lèven t en 

pa r t i cu l i e r q u e les j u g e s spéc iaux d e v r a i e n t ê t r e en m e s u r e de t r a i t e r 

eff icacement les d e m a n d e s d ' a j o u r n e m e n t injustif iées. Q u a n t à l 'aff irma

tion selon laquel le le nouveau sys tème est , d 'un point de vue admin is t ra t i f , 

lourd et coû teux , les r e q u é r a n t s c o n s t a t e n t que le G o u v e r n e m e n t n ' a pas 

a p p o r t é de p reuve man i fes t e à l ' appui de ce t t e a l léga t ion et s o u t i e n n e n t 

que , quoi qu ' i l en soit, il i ncombe à l 'Eta t d ' o rgan i s e r son sys tème j u r i 

d ique de sor te qu ' i l soit en conformi té avec les ex igences de la Conven t i on . 

73. Les r e q u é r a n t s soul ignent q u e le sys tème disc ipl inai re en v igueur 

d a n s les pr isons écossaises a subi en j u i n 2001 des modif icat ions b e a u c o u p 

plus profondes q u e celles qu i ont é té opé rées en A n g l e t e r r e et au pays de 

Gal les , avec une suspens ion du recours aux j o u r s de d é t e n t i o n supp lé 

m e n t a i r e s , et q u e les au to r i t é s écossaises n 'on t pas prévu de consé

q u e n c e s néga t ives i m p o r t a n t e s sur la discipline p é n i t e n t i a i r e . La seule 

différence ma té r i e l l e e n t r e le sys t ème écossais et celui en v igueur en 

A n g l e t e r r e et au pays de Gal les avan t ce t t e modif icat ion t ena i t à la d u r é e 

m a x i m u m de j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s ( q u a t o r z e en Ecosse 

con t r e q u a r a n t e - d e u x en A n g l e t e r r e et au pays de Ga l les ) , et on ne 

sau ra i t p r é t e n d r e q u ' e n Ecosse la popu la t ion ca rcé ra l e ne pose absolu

m e n t a u c u n p r o b l è m e . Dès lors, l ' a b a n d o n conc luan t depu i s p rès de deux 

a n s en Ecosse des j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s fait qu ' i l est difficile 

d ' a d m e t t r e l ' a r g u m e n t du G o u v e r n e m e n t selon lequel les modif icat ions 

plus m o d e s t e s i n t rodu i t e s en A n g l e t e r r e et au pays de Gal les s a p e r a i e n t 

le r é g i m e de discipl ine p é n i t e n t i a i r e . 

74. Les r e q u é r a n t s ont p r é s e n t é un ar t ic le de M. Newel l , p r é s iden t de 

l 'associa t ion des d i r e c t e u r s de pr i son d ' A n g l e t e r r e et du pays de Gal les 

(Prison Governors' Association qf England and Wales), p a ru d a n s la revue 

t r imes t r i e l l e de l 'associat ion, The Key, d a n s lequel l ' a u t e u r e x p r i m e sa 

sat isfact ion devan t l ' a r rê t de c h a m b r e d a n s la p r é s e n t e affaire et souscri t 

à l'avis de la c h a m b r e selon l eque l la fin des j o u r s de d é t e n t i o n s u p p l é m e n 

t a i r e s n ' a u r a a u c u n e conséquence no t ab l e sur la discipl ine p é n i t e n t i a i r e . 

Les r e q u é r a n t s ont soumis é g a l e m e n t une é t u d e c o m p a r a t i v e p r é s e n t é e 

en 2003 p a r u n e c r imino loguc (M"1 0 Loucks) sur les sys tèmes de r emises 

de pe ine et de discipl ine p é n i t e n t i a i r e en Be lg ique , en F r a n c e , en Alle

m a g n e , en I ta l ie , en I r l ande du Nord , en I r l ande , en Ecosse, en Suède et 

en Suisse. U n e a u t r e déc l a r a t i on é m a n e d ' un ce r t a in M. Q u i n n , c h a r g é 

de cours à la faculté de droi t de l 'un ivers i té d ' A n g l e t e r r e occ iden ta le et 

r é d a c t e u r en chef de la revue The Key, qui a exercé les fonctions de 

d i r e c t e u r de pr ison, a t ravai l lé à l ' a d m i n i s t r a t i o n p é n i t e n t i a i r e c e n t r a l e 
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d ' A n g l e t e r r e et du pays de Gal les , et a r emp l i des t âches de fo rma t ion et 

de conseil a u p r è s des d i r e c t e u r s d e pr ison. M. Q u i n n cons t a t e que les 

d i r e c t e u r s ne se s e n t e n t plus l é g i t i m e m e n t invest is du pouvoir d ' infl iger 

des j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s et conclut que le sy s t ème a fait son 

t e m p s . Enfin, les r e q u é r a n t s ont p rodu i t une déc l a r a t i on d e leur avocat 

dans laque l le celui-ci r é s u m e des i n fo rma t ions t i rées d ' e x e m p l e s fournis 

p a r les d i r e c t e u r s de pr i son c o n c e r n a n t les r épe rcuss ions du nouveau 

sys tème en A n g l e t e r r e et au pays de Gal les . 

75. Les r e q u é r a n t s conc luent que le r a i s o n n e m e n t de la c h a m b r e 

q u a n t à l ' appl ica t ion des c r i t è res Engel é ta i t cor rec t et conforme à la 

j u r i s p r u d e n c e des o rganes de la Conven t i on . 

c) A r g u m e n t s d u G o u v e r n e m e n t d e v a n t la G r a n d e C h a m b r e 

76. Le G o u v e r n e m e n t sou t i en t q u e la f ront ière e n t r e le droi t péna l et 

le droi t d isc ipl inai re a é té t r acée d ' u n e m a n i è r e qui se concilie avec 

l 'ar t icle 6 de la Conven t ion . 

77. Lorsqu ' e l l e a app l iqué les c r i t è res Engel, la c h a m b r e n ' a pas t enu 

su f f i s ammen t c o m p t e de la nécess i té de m a i n t e n i r un r é g i m e de discipline 

p é n i t e n t i a i r e efficace, nécess i té qu i jus t i f ie u n e ex tens ion du d o m a i n e 

disc ipl inai re d a n s le con t ex t e ca rcé ra l . 

A cet éga rd , le G o u v e r n e m e n t avance qu ' i l exis te des ra i sons t ou t e s 

pa r t i cu l i è re s de faire r é g n e r la discipl ine dans les pr i sons . La popu la t ion 

ca rcé ra le est d a n g e r e u s e en soi et défie d é l i b é r é m e n t t o u t e forme 

d ' a u t o r i t é . Les d é t e n u s vivent d a n s une é t ro i t e p romiscu i t é , souvent d a n s 

des condi t ions de su rpopu la t ion . Il faut u n r é g i m e p e r m e t t a n t de p ré 

server l 'o rdre public , d ' a s su re r la sécur i t é d a n s la pr ison et les d ro i t s des 

a u t r e s d é t e n u s , d ' impose r l ' au to r i t é des d i r i g e a n t s de la pr ison, d ' inc i te r 

v ivemen t , p a r des sanc t ions a d a p t é e s don t l ' infliction de j o u r s de 

d é t e n t i o n s u p p l é m e n t a i r e s , à la b o n n e condu i t e et à la r éhab i l i t a t i on des 

d é t e n u s (objectifs favorisés pa r la t r a n s p a r e n c e i n t r o d u i t e p a r la loi d e 

1991 et p a r l ' éven tua l i t é d ' une r emise de pe ine sur les j o u r s supplé 

m e n t a i r e s p a r le m i n i s t r e de l ' I n t é r i eu r ) , de d é c o u r a g e r f o r t e m e n t tout 

c o m p o r t e m e n t p e r t u r b a t e u r , de fourni r des possibi l i tés d ' i n t e r ac t i on 

sociale et de fo rma t ion et d'offrir u n e réponse i m m é d i a t e à tou t compor 

t e m e n t r é p r é h e n s i b l e . La p e r t e de la l ibé ra t ion an t i c ipée non s e u l e m e n t 

est u n e m e s u r e d ' inc i ta t ion nécessa i re et efficace mais cons t i tue égale

m e n t u n e sanct ion hab i tue l l e d a n s les r ég imes de discipl ine p é n i t e n t i a i r e 

en v igueur d a n s de n o m b r e u x E t a t s m e m b r e s du Consei l de l 'Europe . 

D 'a i l l eurs , c 'est u n e sanc t ion qu i n ' a p p a r a î t pas au cas ier j ud ic i a i r e d 'un 

d é t e n u ( c o m m e la C o u r l'a r e m a r q u é d a n s l 'affaire Engel et autres, 

pp. 33-34, § 80). 

78. Le G o u v e r n e m e n t fait valoir q u e la c h a m b r e s 'est é c a r t é e de la 

j u r i s p r u d e n c e a n t é r i e u r e de la C o m m i s s i o n ( n o t a m m e n t X c. Royaume-



190 A R R Ê T E Z E H E T C O N N O R S c. R O Y A U M E - U N I 

Uni, n" 7219/75, Digest qf Strasbourg Case-Law, vol. 2, 1976, p . 2 4 1 ; Kiss 

c. Royaume-Uni, n° 6224/73 , décision de la C o m m i s s i o n du 16 d é c e m b r e 

1976, Décis ions et r a p p o r t s (DR) 7, p . 5 5 ; A1 c. Royaume-Uni, n" 7466/76, 

Digest of Strasbourg Case-Law, vol. 2, 1977, p. 243 ; Eggs c. Suisse, n" 7341/76, 

r appor t de la C o m m i s s i o n du 4 m a r s 1978, D R 15, p . 3 5 ; McFeeley 

c. Royaume-Uni, n" 8317/78, décis ion de la C o m m i s s i o n du 15 m a i 1980, 

D R 20, p . 4 4 ; Hogben c. Royaume-Uni, n" 11653/85, décision de la 

C o m m i s s i o n du 3 m a r s 1986, D R 46, p . 231 ; Pelle c. France, n" 11691/85, 

décision de la C o m m i s s i o n du 10 oc tobre 1986, D R 50, p . 2 6 3 ; et Borelli 

c. Suisse, n" 17571/90, décis ion de la C o m m i s s i o n du 2 s e p t e m b r e 1993, 

non pub l iée ) . Le G o u v e r n e m e n t relève que l ' a r rê t de c h a m b r e ne fait pas 

ré férence aux décisions Pelle ou Hogben et il con tes t e le f o n d e m e n t sur 

lequel la c h a m b r e a s ingu la r i sé les affaires Kiss et McFeeley, pu isqu ' i l 

e s t ime q u e ces p r é c é d e n t s d o n n e n t tou jours des indica t ions va lables . En 

effet, la Cour , dans son a r r ê t Campbell et Fell p réc i t é , n ' a pas désavoué le 

point de vue de la C o m m i s s i o n d a n s ces affaires. La c h a m b r e n ' a pas 

d a v a n t a g e app l iqué c o r r e c t e m e n t les pr inc ipes dégagés d a n s l ' a r rê t 

Campbell et Fell, où, a t t en t i ve aux exigences et p r éoccupa t ions pa r t i 

cul ières à l 'univers ca rcé ra l , la C o u r avait admis l ' emploi de p a r a m è t r e s 

plus la rges d a n s le c o n t e x t e p é n i t e n t i a i r e pour d é t e r m i n e r si la p r o c é d u r e 

revê ta i t ou non u n c a r a c t è r e d isc ip l ina i re . 

79. Q u a n t aux c h a n g e m e n t s a p p o r t é s depu i s l ' a r rê t de c h a m b r e au 

r ég ime disc ipl inai re d a n s les pr isons angla ises et gal loises, le G o u v e r n e 

m e n t affirme q u e l ' a r rê t de G r a n d e C h a m b r e ne doit pas ê t r e fonction 

de la ques t i on de savoir si l 'Ang le t e r r e et le pays de Gal les ont t rouvé , en 

m a t i è r e de discipl ine, u n e r éponse a d é q u a t e à l ' a r rê t de c h a m b r e . En 

tou t e hypo thèse , le G o u v e r n e m e n t r é i t è r e son point de vue selon lequel 

le r ecours aux j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s est un fac teur essen

tiel du m a i n t i e n de la discipl ine en pr ison et de l ' au to r i t é de l ' admin is 

t r a t ion p é n i t e n t i a i r e . La nouvelle p r o c é d u r e n 'es t pas aussi efficace q u e 

l ' anc ienne et passe p o u r un «p i s -a l l e r» . Le G o u v e r n e m e n t avance les 

ra isons su ivan tes . 

P r e m i è r e m e n t , le nouveau sys tème occas ionne des r e t a r d s plus impor

t a n t s . U n d i r e c t e u r de pr ison devai t e x a m i n e r l ' accusa t ion à c a r a c t è r e 

d isc ipl inai re le l e n d e m a i n du j o u r où elle avai t é té p o r t é e , a lors q u ' u n 

j u g e spécial a un déla i de v ingt -hui t j o u r s pour se p r o n o n c e r sur 

l ' accusat ion à c o m p t e r du j o u r de sa fo rmula t ion . D e v a n t un d i r e c t e u r de 

pr i son , les a j o u r n e m e n t s r e t a r d a i e n t la p r o c é d u r e p e n d a n t q u e l q u e s j o u r s , 

ma i s , devan t un j u g e spécial , ils e n t r a î n e n t des r e t a r d s de p lus ieurs 

s e m a i n e s ; la s i t ua t ion est encore compl iquée pa r l 'exigence de la r e p r é 

s e n t a t i o n pa r un avocat . Les j u g e s spéc iaux se sont déjà p la in t s au 

G o u v e r n e m e n t de la l o u r d e u r du sys tème et de la f r équence des 

d e m a n d e s d ' a j o u r n e m e n t . Pare i l s r e t a r d s s apen t la confiance q u e les 

v ic t imes des c o m p o r t e m e n t s inc r iminés peuven t avoir dans le sys t ème , 
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dont ils affaiblissent la va leur dissuasive. A cause de ces r e t a r d s , les 

j o u r s p r é c é d a n t i m m é d i a t e m e n t sa l ibéra t ion an t i c ipée , un d é t e n u peut 

s ' e s t imer à l 'abri de t o u t e c o n d a m n a t i o n p a r u n j u g e spécial à des j o u r s 

de d é t e n t i o n s u p p l é m e n t a i r e s , ce qui condui t à une différence de t r a i t e 

m e n t e n t r e les d é t e n u s selon qu ' i ls en sont au d é b u t ou à la fin de leur 

pe ine . 

D e u x i è m e m e n t , le sys tème , d ' u n point d e vue adminis t ra t i f , est plus 

compl iqué , puisqu ' i l exige q u e le min i s t è re de la J u s t i c e soit avisé de 

la nécess i té d 'un j u g e spécial et en dés igne un qui soit d isponible pour 

e n t e n d r e l 'affaire. Des é q u i p e m e n t s a d é q u a t s en pr ison sont requis pour 

l ' audience , le j u g e et les solicitors, e t des obl igat ions s u p p l é m e n t a i r e s 

d 'escor te des pr i sonnie rs obl igent les ga rd iens de pr ison à dé la isser leurs 

tâches habi tue l les . 

T r o i s i è m e m e n t , les coûts admin i s t r a t i f s s u p p l é m e n t a i r e s q u e le nou

veau sys tème r e p r é s e n t e pour l ' admin i s t r a t i on p é n i t e n t i a i r e a ccapa ren t 

des fonds qui a u r a i e n t pu ê t r e affectés à des besoins plus u r g e n t s . Le 

n o m b r e d 'affaires à renvoyer aux j u g e s spéc iaux ayant dû en consé

q u e n c e ê t r e rédu i t de façon no tab l e , le nouveau sys tème a c o n c r è t e m e n t 

s u p p r i m é dans bien des cas t o u t e possibil i té d ' infl iger des j o u r s de d é t e n 

tion s u p p l é m e n t a i r e s . 

Q u a t r i è m e m e n t , le coût s u p p l é m e n t a i r e et l 'efficacité r édu i t e du 

nouveau r é g i m e de discipl ine p é n i t e n t i a i r e t e n d e n t à favoriser le r e t o u r à 

un sys tème t o t a l e m e n t d i sc ré t ionna i r e fondé su r les r emises de pe ine , 

dont la révocat ion avai t condui t à la conclusion de la c h a m b r e sur l 'appli

cabi l i té de l 'ar t icle 6 de la Conven t ion . Le G o u v e r n e m e n t sou t i en t que 

l ' a r rê t de la c h a m b r e a en vér i té pénal isé l 'E ta t pour avoir r e s t r u c t u r é 

son sys t ème de r emise de pe ine en vue de m e t t r e l 'accent su r son volet 

incitatif, de sor te q u e cet a r r ê t a po r t é a t t e i n t e aux bu t s s t r a t é g i q u e s 

lég i t imes d 'un sys tème disc ip l ina i re efficace dans l ' ence in te des pr isons . 

A cet éga rd , le G o u v e r n e m e n t fait valoir q u e la c h a m b r e a t r op insisté 

sur la façon dont l 'Eta t o rgan i sa i t son r é g i m e disc ipl inai re et son sys tème 

de r emise de pe ine , de sor te q u ' u n E ta t p o u r r a i t p a r e r à l 'appl icat ion 

de l 'ar t ic le 6 en r é o r g a n i s a n t i n t e l l i g e m m e n t ces disposit ifs , ce qu i irait 

à l ' encon t re des ex igences a u t o n o m e s de c e t t e d ispos i t ion , lesquel les ont 

vocat ion à s ' app l iquer de façon un i fo rme d a n s tous les E t a t s . La mei l l eure 

a p p r o c h e sera i t de r e c o n n a î t r e q u e les deux sys tèmes d i sc ré t i onna i r e s et 

s t r u c t u r é s de r emises de pe ine et de recours aux j o u r s de d é t e n t i o n 

s u p p l é m e n t a i r e s on t en s u b s t a n c e le m ê m e effet su r un d é t e n u , et 

d ' app l i que r a lors u n r a i s o n n e m e n t i d e n t i q u e pour les deux sys tèmes 

lorsqu ' i l s 'agit d ' a p p r é c i e r l ' é t e n d u e de la sphè re d isc ip l ina i re d a n s un 

con t ex t e ca rcé ra l . 

80. Q u a n t a u x modif ica t ions i n t rodu i t e s p a r l ' a d m i n i s t r a t i o n pén i t en 

t ia i re écossaise, le G o u v e r n e m e n t sou t ien t qu ' i l exis ta i t des différences 

ma té r i e l l e s e n t r e le sys t ème disc ipl inai re en v igueur en Ecosse et celui 
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qui avai t cours en A n g l e t e r r e et au pays de Gal les avan t les c h a n g e m e n t s 

a p p o r t é s r e s p e c t i v e m e n t en 2001 et 2002 : en Ecosse, le n o m b r e m a x i m u m 

de j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s é ta i t infér ieur et c e t t e sanc t ion 

é t a i t moins souvent infl igée. L ' a b a n d o n d e ce sys tème a donc occas ionné 

des inconvén ien t s m o i n d r e s p o u r le pouvoir exécut i f écossais e t , en vé r i t é , 

celui-ci a s e u l e m e n t su spendu le r ecour s à ce t t e sanc t ion sous réserve d ' un 

r é e x a m e n u l t é r i eu r . 

8 1 . Le G o u v e r n e m e n t c o m m e n t e é g a l e m e n t les déc l a r a t i ons et r a p 

po r t s s o u m i s p a r les r e q u é r a n t s . Q u a n t a u r a p p o r t d e M m t ' Loucks , il 

soul igne q u e , m ê m e en p r e n a n t en c o m p t e les sys t èmes a u x q u e l s elle se 

réfère , les pays e u r o p é e n s font h a b i t u e l l e m e n t fonc t ionner l eu r s r ég imes 

de discipline p é n i t e n t i a i r e et de r emises de pe ine d ' une m a n i è r e qui p ré 

s u m e q u e l 'ar t icle 6 ne s'y app l ique pas , q u e les sanc t ions d isc ip l ina i res 

e n t r a î n e n t la p e r t e d ' u n e r emise d e pe ine ou d ' a u t r e s pr ivi lèges . En 

réa l i t é , de tous les pays é tud iés p a r M""' Loucks , l 'Ecosse est le seul qu i 

n 'a i t pas conservé la possibi l i té de s a n c t i o n n e r u n e mauva i se condu i t e 

p a r la p e r t e d ' u n e l ibéra t ion an t i c ipée ou d ' une r emise de pe ine . Le 

G o u v e r n e m e n t p r é s e n t e é g a l e m e n t les déc l a ra t ions de M. P. W h e a t l e y 

(d i r ec t eu r g é n é r a l de l ' admin i s t r a t i on p é n i t e n t i a i r e d ' A n g l e t e r r e et du 

pays d e Ga l les , qui j o u i t d ' u n e g r a n d e expé r i ence d a n s c e t t e a d m i 

n i s t r a t ion ) et de M""' S. T a s k e r (qui est u n e d i rec t r i ce de pr ison chevron

née possédan t une longue p r a t i q u e des p r o c é d u r e s d isc ip l ina i res au sein 

de l ' admin i s t r a t i on p é n i t e n t i a i r e d ' A n g l e t e r r e et du pays de Gal les) ; tous 

deux r é fu ten t les thèses fo rmulées d a n s les déc l a r a t i ons de M. Q u i n n et 

celles du r e p r é s e n t a n t des r e q u é r a n t s . 

d) Appréciation de la Cour 

82. La C o u r relève qu ' i l n ' e s t tou jours pas con te s t é q u e l 'appl icabi l i té 

du volet péna l de l 'ar t ic le 6 de la C o n v e n t i o n à la p r o c é d u r e en ques t i on 

doit s ' appréc ie r sur la base des c r i t è r e s exposés d a n s l ' a r rê t Engel et autres 

préc i t é (pp. 34-35, §§ 82-83) : 

« 8 2 . (...) [Ijl i m p o r t e d ' a b o r d d e s a vo i r si le ou les t e x t e s d é f i n i s s a n t l ' i n f rac t ion 

i n c r i m i n é e a p p a r t i e n n e n t , d ' a p r è s la t e c h n i q u e j u r i d i q u e d e l ' E t a t d é f e n d e u r , a u d r o i t 

p é n a l , a u d r o i t d i s c i p l i n a i r e ou a u x d e u x à la fois. Il s ' ag i t c e p e n d a n t là d ' u n s i m p l e po in t 

<lr d é p a r t . L ' i n d i c a t i o n q u ' i l f o u r n i t n ' a q u ' u n e v a l e u r f o r m e l l e e t r e l a t i v e ; il f au t l ' exa 

m i n e r à la l u m i è r e d u d é n o m i n a t e u r c o m m u n a u x l é g i s l a t i o n s r e s p e c t i v e s d e s d i v e r s 

E t a t s c o n t r a c t a n t s . 

La n a t u r e m ê m e d e l ' i n f r ac t ion r e p r é s e n t e u n é l é m e n t d ' a p p r é c i a t i o n d ' u n p l u s g r a n d 

p o i d s . (...) 

L à ne s ' a r r ê t e p o u r t a n t p a s le c o n t r ô l e d e l a C o u r . Il se r é v é l e r a i t e n g é n é r a l i l l u so i r e 

s'il ne p r e n a i t p a s é g a l e m e n t e n c o n s i d é r a t i o n le d e g r é d e s é v é r i t é d e la s a n c t i o n q u e 

r i s q u e de s u b i r l ' i n t é r e s s é . D a n s u n e s o c i é t é a t t a c h é e à la p r é é m i n e n c e du d r o i t , 

ressort U s e n t à la « m a t i è r e p é n a l e » les p r i v a t i o n s d e l i b e r t é s u s c e p t i b l e s d ' ê t r e 
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in f l igées à t i t r e r ép res s i f , h o r m i s ce l l e s q u i p a r l e u r n a t u r e , l e u r d u r é e ou l e u r s 

m o d a l i t é s d ' e x é c u t i o n n e s a u r a i e n t c a u s e r u n p r é j u d i c e i m p o r t a n t . (...) 

8 3 . C ' e s t e n se f o n d a n t s u r ces c r i t è r e s q u e la C o u r r e c h e r c h e r a si les r e q u é r a n t s , ou 

c e r t a i n s d ' e n t r e e u x , o n t fait l 'obje t d ' u n e « a c c u s a t i o n e n m a t i è r e p é n a l e » a u sens de 

l ' a r t i c l e 6 § 1. 

( . . . ) , . 

83. La C o u r rappe l le en o u t r e que , d a n s son a r r ê t u l t é r i e u r Campbell et 

Fell (p réc i té , p . 35, §§ 68-69), elle a app l iqué les c r i t è res Engel au mil ieu 

p é n i t e n t i a i r e . D a n s son a r r ê t , elle a e x a m i n é où il fallait l é g i t i m e m e n t 

t r a c e r la ligne de d é m a r c a t i o n e n t r e le d o m a i n e péna l et la sphè re 

disc ipl inai re dans le mi l ieu ca rcé ra l et s 'est e x p r i m é e de la façon su ivante : 

« 6 8 . (...) 

a) La C o n v e n t i o n n ' e m p ê c h e p a s les E t a t s d e c r é e r ou m a i n t e n i r u n e d i s t i n c t i o n 

e n t r e d r o i t p é n a l et d r o i t d i s c i p l i n a i r e ni d ' e n f ixer le t r a c é , m a i s il n ' e n r é s u l t e p a s q u e 

la q u a l i f i c a t i o n a ins i a d o p t é e soi t d é t e r m i n a n t e a u x fins d e la C o n v e n t i o n . 

b) Si les E t a t s c o n t r a c t a n t s p o u v a i e n t à l e u r g u i s e , e n q u a l i f i a n t u n e i n f r ac t i on d e 

d i s c i p l i n a i r e p l u t ô t q u e d e p é n a l e , é c a r t e r le j e u d e s c l a u s e s f o n d a m e n t a l e s d e s 

a r t i c l e s 6 et 7, l ' a p p l i c a t i o n d e ce l les -c i se t r o u v e r a i t s u b o r d o n n é e à l e u r v o l o n t é s o u v e 

r a i n e . U n e l a t i t u d e a u s s i é t e n d u e r i s q u e r a i t d e c o n d u i r e à d e s r é s u l t a t s i n c o m p a t i b l e s 

a v e c l 'obje t e t le b u t d e la C o n v e n t i o n . 

69 . D a n s son a r r ê t Engel et autres (...) la C o u r a p r i s so in d e p r é c i s e r q u ' e l l e se l i m i t a i t , 

q u a n t à la l i g n e de d é m a r c a t i o n e n t r e le « p é n a l » et le « d i s c i p l i n a i r e » , a u d o m a i n e a lo r s 

e n c a u s e : le s e rv ice m i l i t a i r e . E l le n ' i g n o r e p a s q u e d a n s le c o n t e x t e c a r c é r a l d e s r a i s o n s 

p r a t i q u e s e t d e p o l i t i q u e m i l i t e n t p o u r u n r é g i m e d i s c i p l i n a i r e s p é c i a l , p a r e x e m p l e d e s 

c o n s i d é r a t i o n s de s é c u r i t é , l ' i n t é r ê t de l ' o r d r e , la n é c e s s i t é d e r é p r i m e r la m a u v a i s e 

c o n d u i t e d e d é t e n u s a v e c t o u t e la p r o m p t i t u d e p o s s i b l e , l ' e x i s t e n c e d e s a n c t i o n s « s u r 

m e s u r e » d o n t les j u r i d i c t i o n s de d r o i t c o m m u n p e u v e n t ne p a s d i s p o s e r et le dé s i r d e s 

a u t o r i t é s p é n i t e n t i a i r e s de g a r d e r la h a u t e m a i n s u r la d i s c i p l i n e d a n s l e u r s é t a b l i s 

s e m e n t s . 

C e p e n d a n t , la g a r a n t i e d ' u n p r o c è s é q u i t a b l e , bu t d e l ' a r t i c l e 6, figure p a r m i les 

p r i n c i p e s f o n d a m e n t a u x de t o u t e s o c i é t é d é m o c r a t i q u e a u s e n s d e la C o n v e n t i o n ( a r r ê t 

(•aider ( . . . )) . C o m m e le m o n t r e l ' a r r ê t Golder, la j u s t i c e n e s a u r a i t s ' a r r ê t e r à la p o r t e d e s 

p r i s o n s et r i e n , d a n s les cas a p p r o p r i é s , ne p e r m e t de p r i v e r les d é t e n u s d e la p r o t e c t i o n 

d e l ' a r t i c l e 6. 

P a r t a n t , les p r i n c i p e s é n o n c é s d a n s l ' a r r ê t Engel et autres v a l e n t é g a l e m e n t , mutatis 
mutandis, p o u r le m i l i e u p é n i t e n t i a i r e et les r a i s o n s é n u m é r é e s p lu s h a u t n e p e u v e n t 

l ' e m p o r t e r s u r le b e s o i n d e p r é s e r v e r là a u s s i , e n t r e le « p é n a l » et le « d i s c i p l i n a i r e » , u n e 

f r o n t i è r e c a d r a n t avec l 'objet e t le b u t d e l ' a r t i c l e 6. La C o u r do i t d o n c r e c h e r c h e r s'il y a 

lieu de c o n s i d é r e r q u e les p o u r s u i t e s d i r i g é e s c o n t r e M . C a m p b e l l r e l e v a i e n t de l a 

« m a t i è r e , p é n a l e » a u x fins de la C o n v e n t i o n . P o u r ce l a , el le croi t l é g i t i m e d ' u t i l i s e r , s a n s 

m é c o n n a î t r e p o u r a u t a n t la d i f f é r ence d e c o n t e x t e , les c r i t è r e s f o r m u l é s d a n s led i t a r r ê t . » 

84. Si la C o u r , d a n s son a r r ê t Campbell et Fell, a donc reconnu la 

spécificité de l ' e n v i r o n n e m e n t ca rcé ra l qu i d i s t ingue les pr i sons du con

t ex t e mi l i t a i r e e x a m i n é d a n s l 'affaire Engel et autres, elle a poursuivi en 
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m e t t a n t l 'accent sur l ' impor t ance f o n d a m e n t a l e des g a r a n t i e s d 'un procès 

équ i t ab l e consac rées p a r l 'ar t icle 6 et a déc la ré q u e r ien , d a n s les cas ap

p ropr i é s , ne p e r m e t t a i t de pr iver les d é t e n u s de la p ro tec t ion dud i t a r t ic le . 

85. Dès lors, la G r a n d e C h a m b r e souscri t à l'avis de la c h a m b r e et 

e s t i m e , à l ' i n s ta r de la C o u r dans l ' a r rê t Campbell et Fell, qu ' i l est l ég i t ime 

d ' a p p l i q u e r les c r i t è res Engel aux faits des p r é s e n t e s causes pour définir où 

se s i tue la ligne de d é m a r c a t i o n e n t r e le « p é n a l » et le «d i sc ip l ina i r e» . La 

C o u r s'y e m p l o i e r a en conformi té avec l'objet et le bu t de l 'ar t icle 6 de la 

C o n v e n t i o n , en t e n a n t « d û m e n t c o m p t e » du con t ex t e p é n i t e n t i a i r e et des 

« ra i sons p r a t i q u e s et de po l i t i que» mi l i t an t pour l ' é t ab l i s semen t d ' un 

r ég ime discipl inaire spécial au sein des pr i sons . 

86. De plus, il r essor t de la j u r i s p r u d e n c e é tabl ie de la C o u r q u e 

les d e u x i è m e et t ro i s i ème c r i t è res exposés d a n s l ' a r rê t Engel et autres 

sont a l t e rna t i f s et pas n é c e s s a i r e m e n t cumula t i f s . P o u r q u e l 'ar t ic le 6 

s ' app l ique , il suffit que l ' infraction en cause soit, pa r n a t u r e , « p é n a l e » au 

r e g a r d de la C o n v e n t i o n , ou ait exposé l ' in té ressé à une sanc t ion qu i , pa r 

sa n a t u r e et son d e g r é de g rav i t é , ressor t i t en g é n é r a l à la « m a t i è r e 

p é n a l e » ( a r r ê t s Ùztiirk c. Allemagne, 21 février 1984, sér ie A n" 73, p . 21 , 

§ 54, et Lutz c. Allemagne, 25 août 1987, sér ie A n" 123, p. 23 , § 55) . C e l a 

n ' e m p ê c h e pas l ' adopt ion d ' une a p p r o c h e cumula t i ve si l 'analyse s épa rée 

de c h a q u e c r i t è re ne p e r m e t pas d ' abou t i r à une conclusion claire q u a n t à 

l ' ex is tence d ' u n e accusa t ion en m a t i è r e péna l e ( a r r ê t s Bendenoun c. France, 

24 février 1994, série A n" 284, p . 20, § 47' ;Benham c. Royaume-Uni, 10 j u i n 

1996, Recueil des arrêts et décisions 1996-III, p. 756, § 5 6 ; Garyfallou AEBE 

c. Grèce, 24 s e p t e m b r e 1997, Recueil 1997-V, p. 1830, § 3 3 ; et Lauko 

c. Slovaquie, 2 s e p t e m b r e 1998, Recueil 1998-VI, pp. 2504-2505, § 57). 

87. La C o u r souha i t e é g a l e m e n t a jou te r des observa t ions q u a n t 

aux a r g u m e n t s plus g é n é r a u x des p a r t i e s c o n c e r n a n t l ' appl ica t ion des 

c r i t è r e s Engel à l ' e n v i r o n n e m e n t ca rcé ra l . 

88. En p r e m i e r l ieu, elle relève q u e le pr inc ipa l a r g u m e n t du Gou

v e r n e m e n t t ient au poids décisif à accorder , selon lui, à la nécess i té de 

m a i n t e n i r un r é g i m e de discipline p é n i t e n t i a i r e efficace lo r squ 'on e n t r e 

p r e n d de t r a ce r la l igne de d é m a r c a t i o n e n t r e le péna l et le d isc ip l ina i re . 

C o m m e d a n s son a r r ê t Campbell et Fell, la C o u r ne m e t pas en d o u t e 

l ' impor t ance qu ' i l y a à p r é s e r v e r un sys tème efficace a s s u r a n t l 'o rdre et 

la survei l lance en pr ison. Toutefo is , elle t rouve q u e n ' e m p o r t e pas 

l ' adhés ion l ' a r g u m e n t du G o u v e r n e m e n t selon lequel le r e t r a i t aux 

d i r e c t e u r s des pr isons du pouvoir d ' infl iger des « jours de d é t e n t i o n 

s u p p l é m e n t a i r e s » p o r t e a t t e i n t e au r é g i m e disc ip l ina i re en v igueu r d a n s 

les pr isons d ' A n g l e t e r r e et du pays de Gal les . 

A cet égard , elle relève q u e les d i r e c t e u r s d i sposa ien t d ' a u t r e s sanc t ions 

à l ' époque des faits ( n o t a m m e n t la p e r t e de pr ivi lèges, l 'exclusion du 

t rava i l en c o m m u n et l ' i so lement cel lula i re) et q u e la d ivers i té et la 

sévér i té des sanc t ions a u t r e s q u e les j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s 



A R R Ê T E Z E H E T C O N N O R S c . R O Y A U M E - U N I 195 

se sont accrues depu i s la p r o c é d u r e dont ont fait l 'objet les r e q u é r a n t s , 

pour la d e r n i è r e fois en août 2002 ( p a r a g r a p h e s 37 et 55 ci-dessus) . La 

C o u r e s t ime q u e le G o u v e r n e m e n t n ' a pas expl iqué de m a n i è r e convain

can t e pourquo i ces a u t r e s sanc t ions n ' a u r a i e n t pas un impac t c o m p a r a b l e 

à la c o n d a m n a t i o n à des j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s q u a n t à 

m a i n t e n i r l 'efficacité du sys tème disc ip l ina i re en pr ison, n o t a m m e n t 

l ' au to r i t é de l ' admin i s t r a t i on p é n i t e n t i a i r e . Sur ce poin t , le Gouver 

n e m e n t n ' a pas ind iqué en quoi une sanc t ion ayan t une appl ica t ion 

i m m é d i a t e a u r a i t u n e m o i n d r e efficacité q u e des j o u r s de d é t e n t i o n 

s u p p l é m e n t a i r e s , qui ne sont pas pu rgés avan t la d a t e de l ibéra t ion 

an t i c ipée d ' un d é t e n u (fixée c o n f o r m é m e n t à l 'ar t icle 33 de la loi de 

1991), c 'es t -à-dire , d a n s de n o m b r e u x cas, q u e l q u e t e m p s , voire q u e l q u e s 

a n n é e s , ap rès la c o m p a r u t i o n du d é t e n u . En o u t r e , la C o u r e s t ime que le 

G o u v e r n e m e n t n ' a pas su f f i samment d é m o n t r é en quoi il ex i s t e ra i t des 

différences ma té r i e l l e s no tab les e n t r e les besoins disc ipl inai res dans les 

pr isons écossaises , d a n s lesquel les le r ecours aux j o u r s de d é t e n t i o n 

s u p p l é m e n t a i r e s a é t é su spendu il y a p rès de deux a n s , et les besoins 

disc ipl inai res d a n s les pr isons en A n g l e t e r r e et a u pays de Gal les . 

U n nouveau sys tème discipl inaire est en place en A n g l e t e r r e et au pays 

de Gal les depu i s aoû t 2002. D a n s le c ad re de ce sys t ème , la sanc t ion de 

j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s est m a i n t e n u e , ma i s le pouvoir de les 

infliger est conféré à des j u g e s spéc iaux . La C o u r observe que le fait que le 

G o u v e r n e m e n t ai t réagi à l ' a r rê t de c h a m b r e en p r o c é d a n t à ce r t a ins 

c h a n g e m e n t s au n iveau i n t e r n e ne sau ra i t ê t r e un fac teur d é t e r m i n a n t 

en ce qui conce rne la ques t ion l i t ig ieuse d e l ' appl icabi l i té , d o n t la C o u r 

res te saisie . 

P o u r d é m o n t r e r q u ' e n p r a t i q u e il ne fallait pas i n t e r p r é t e r l 'ar t ic le 6 de 

façon à r e n d r e ses g a r a n t i e s appl icables à des cas tels q u e ceux e x a m i n é s 

ici, le G o u v e r n e m e n t a l lègue q u e le nouveau sys t ème est moins efficace 

que l 'ancien et q u e , n o t a m m e n t , il a d o n n é lieu à des c o n t r a i n t e s a d m i 

n is t ra t ives et financières s u p p l é m e n t a i r e s ainsi q u ' à des r e t a r d s dans les 

p rocédure s ( p a r a g r a p h e 79 c i -dessus) . D a n s son a r r ê t Campbell et Fell 

(p. 35, § 69 - voir é g a l e m e n t le p a r a g r a p h e 83 ci -dessus) , la C o u r a admis 

q u e des ra isons p r a t i q u e s et de pol i t ique pouva ien t mi l i t e r p o u r l 'é tabl is

s e m e n t d 'un r é g i m e disc ipl inai re spécial d a n s les pr i sons , mais a es t imé 

que r ien , d a n s les cas a p p r o p r i é s , ne p e r m e t t a i t de pr iver les d é t e n u s de 

la p ro tec t ion de l 'ar t ic le 6 de la Conven t ion . P o u r la C o u r , les obs tac les 

invoqués ne sont pas de n a t u r e , en soi, à r e n d r e l 'ar t icle 6 inappl icable 

aux p r o c é d u r e s devan t u n d i r e c t e u r de pr ison. 

89. En second l ieu, les p a r t i e s ont é changé des obse rva t ions sur les 

sys tèmes de l ibéra t ion an t i c ipée et de discipl ine a c t u e l l e m e n t en v igueur 

dans ce r t a in s pays e u r o p é e n s et sur des décisions de la C o m m i s s i o n 

c o n c e r n a n t c e r t a i n s de ces sys tèmes tels qu ' i l s fonc t ionna ien t à l ' époque 

des faits. Le G o u v e r n e m e n t t rouve é g a l e m e n t a n o r m a l q u e les g a r a n t i e s 
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de l 'ar t ic le 6 dev iennen t appl icables si un E t a t i n t rodu i t dans son dro i t un 

sys tème plus t r a n s p a r e n t et p lus sû r j u r i d i q u e m e n t au bénéfice des 

d é t e n u s mais qui prévoit la sanc t ion de j o u r s de d é t e n t i o n s u p p l é m e n 

ta i res , a lors que ces g a r a n t i e s ne se ra i en t pas appl icables à un sys tème 

moins t r a n s p a r e n t c o m p r e n a n t l 'octroi e t la p e r t e de pér iodes d iscré

t i onna i r e s de r e m i s e de pe ine . 

Toute fo i s , il n ' a p p a r t i e n t pas à la C o u r de déc ider en l 'espèce si pare i l le 

a n o m a l i e exis te d a n s les faits ou c o m m e n t s ' app l ique ra i en t au jou rd ' hu i 

les c r i t è r e s Engel à u n sys tème fondé sur des pr inc ipes de r e m i s e s de 

pe ine d i s c r é t i onna i r e s . La C o u r a pour t âche de définir c o m m e n t il con

vient d ' a p p l i q u e r ces c r i t è res au r é g i m e mis en cause d a n s les p r é s e n t e s 

affaires, c 'es t -à-di re u n sys tème d a n s le cad re d u q u e l les d i r e c t e u r s de 

pr ison ava ien t le pouvoir d ' inf l iger à un d é t e n u j u s q u ' à q u a r a n t e - d e u x 

j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s à la pé r iode à p u r g e r p a r a i l leurs pa r 

l ' in té ressé p o u r l ' infract ion pour laquel le il avai t é té c o n d a m n é à l 'or igine . 

2. Le premier des critères Enge l - la qualification interne des infractions 

90. Les infract ions r ep rochées aux r e q u é r a n t s é t a i en t cons idé rées e n 

droi t i n t e r n e c o m m e d i sc ip l ina i res : les p a r a g r a p h e s 1 et 17 de l 'ar t icle 47 

du r è g l e m e n t p é n i t e n t i a i r e d i sposent q u ' u n tel c o m p o r t e m e n t de la p a r t 

d 'un d é t e n u cons t i tue « u n e infract ion à la d isc ip l ine» et le r è g l e m e n t 

précise en o u t r e c o m m e n t de tel les infract ions doivent ê t r e t r a i t é e s a u 

r ega rd du r ég ime de discipline p é n i t e n t i a i r e d a n s le cad re d ' u n e procé

d u r e devan t le d i r e c t e u r de la pr ison ( p a r a g r a p h e s 3 1 , 33 et 35 c i -dessus) . 

Ainsi , c o m m e la c h a m b r e l 'a c o n s t a t é , la p r o c é d u r e re la t ive à de telles 

infract ions est cons idérée en dro i t i n t e r n e c o m m e re levan t du dro i t 

d isc ipl inai re et pou r su i t l 'objectif de m a i n t e n i r l 'o rdre d a n s l ' ence in te de 

la pr ison. Le fait, soul igné pa r le G o u v e r n e m e n t , q u e la décis ion d ' un 

d i r e c t e u r ne fait pas l 'objet d ' u n e inscr ip t ion au casier j ud ic i a i r e des 

r e q u é r a n t s n 'es t q u ' u n e c o n s é q u e n c e n a t u r e l l e de la qual i f icat ion dis

c ip l inai re de l ' infract ion. 

9 1 . Toutefo is , l ' indicat ion ainsi fournie pa r le droi t na t iona l n 'a q u ' u n e 

va leu r formelle et r e l a t i ve ; la « n a t u r e m ê m e de l ' infract ion r e p r é s e n t e u n 

é l é m e n t d ' app réc i a t i on d ' un plus g r a n d po ids» ( a r r ê t Engel et autres 

préc i t é , pp. 34-35, § 82) . 

3. Le deuxième des critères Enge l - la nature de l'accusation 

a) L ' a r r ê t d e c h a m b r e 

92. Aprè s avoir pris ac te des c i r cons tances e n t o u r a n t l ' accusa t ion de 

m e n a c e s v io lentes d i r igée à l ' encon t re du p r e m i e r r e q u é r a n t (pa ra 

g r a p h e 17 c i -dessus) , la c h a m b r e n ' a pas exclu que ces faits pouva ien t 

é g a l e m e n t condu i r e à des pou r su i t e s péna le s en ve r tu des a r t ic les 4 et 5 
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de la loi de 1986. T o u t en e s t i m a n t q u e l ' accusa t ion de voies de fait à 

l ' encon t re du second r e q u é r a n t ( p a r a g r a p h e 25 ci-dessus) po r t a i t sur u n 

incident p lu tô t m i n e u r , qui n ' a u r a i t pas n é c e s s a i r e m e n t condui t à des 

pou r su i t e s en d e h o r s du mil ieu p é n i t e n t i a i r e , la c h a m b r e a observé que 

les voies de fait cons t i t ua i en t une infract ion t a n t en droi t péna l q u ' a u 

r ega rd du r è g l e m e n t p é n i t e n t i a i r e . Elle a conclu q u e ces d o n n é e s impr i 

m a i e n t a u x accusa t ions un aspect qui ne coïncidai t pas e x a c t e m e n t avec 

celui d 'un p rob l ème de pure discipl ine. 

b ) A r g u m e n t s d e s r e q u é r a n t s d e v a n t la G r a n d e C h a m b r e 

93. Les r e q u é r a n t s souscr ivent a u r a i s o n n e m e n t et à la conclusion de 

la c h a m b r e . Si ce r t a ines infract ions sont c a r ac t é r i s t i ques d ' un sys tème 

discipl inaire p u i s q u e leur ex i s tence m ê m e est fonction du s t a t u t de 

d é t e n u de la p e r s o n n e conce rnée , d ' a u t r e s accusa t ions sont « m i x t e s » pa r 

n a t u r e en ce qu ' e l l e s re lèvent s i m u l t a n é m e n t du d o m a i n e péna l et du 

d o m a i n e d isc ip l ina i re , fac teur qu i mi l i te f o r t e m e n t en faveur d 'une 

qual i f ica t ion péna l e de ces accusa t ions aux fins de l 'ar t icle 6. Sur ce 

d e r n i e r poin t , les in t é res sés r appe l l en t à la C o u r q u e les infract ions dont 

ils é t a i e n t accusés r evê t a i en t un c a r a c t è r e g é n é r a l ; les é l é m e n t s const i

tutifs des infract ions é t a i en t e x a c t e m e n t les m ê m e s q u e ceux des infrac

t ions péna les é q u i v a l e n t e s ; les c o m p o r t e m e n t s a l légués a u r a i e n t pu 

e n t r a î n e r des pou r su i t e s péna le s en d e h o r s de la p r i s o n ; les p rocédures 

é ta ien t con t r ad ic to i r e s p a r n a t u r e ; la c h a r g e et le c r i t è re de la preuve 

dans le cad re des p rocédure s d isc ip l ina i res é t a i en t les m ê m e s q u e devan t 

u n e ju r id i c t ion p é n a l e ; et les sanc t ions infligées é t a i en t à la fois r ép res 

sives et p révent ives de pa r leur n a t u r e , l eur bu t et leur effet. 

c) A r g u m e n t s d u G o u v e r n e m e n t d e v a n t la G r a n d e C h a m b r e 

94. Le G o u v e r n e m e n t e s t ime qu ' i l y a e s sen t i e l l emen t q u a t r e élé

m e n t s à e x a m i n e r p o u r d é t e r m i n e r la n a t u r e d ' une accusa t ion . 

95. P r e m i è r e m e n t , une infract ion d isc ip l ina i re se ca rac t é r i s e par le 

fait qu ' e l l e s ' appl ique à un g r o u p e d o n n é , ayan t un s t a t u t spécif ique, et 

non à l ' ensemble des c i toyens. Les infract ions dont les r e q u é r a n t s ont é té 

accusés c o n t r e v e n a i e n t à l 'ar t icle 47 du r è g l e m e n t p é n i t e n t i a i r e e t , en 

t an t q u e tel les , elles r evê t a i en t de p r i m e abord un c a r a c t è r e discipl inaire , 

et non péna l . 

96. D e u x i è m e m e n t , il convient é g a l e m e n t de p r e n d r e en c o m p t e la 

gravi té de la condu i t e l i t ig ieuse. D a n s l ' a r r ê t Campbell et Fell, la C o u r a 

soul igné q u e c 'é tai t la gravi té pa r t i cu l i è r e des infract ions en ques t ion qui 

l 'avait a m e n é e à conclure que celles-ci ava ien t de ce fait un « a s p e c t » qui 

ne coïncidai t pas e x a c t e m e n t avec celui d ' un p rob l ème de p u r e discipl ine. 

Le G o u v e r n e m e n t e s t ime q u e la c h a m b r e n ' a pas su f f i s amment pr is en 

c o m p t e la c i rcons tance q u e les infract ions l i t igieuses en l 'espèce ne sont 



198 A R R Ê T E Z E H E T C O N N O R S c. R O Y A U M E - U N I 

pas du tout du m ê m e o r d r e de gravi té q u e celles qui é t a i en t en cause d a n s 

l 'affaire Campbell et Fell. 

97. T r o i s i è m e m e n t , si le G o u v e r n e m e n t reconna î t qu ' i l est pe r t i nen t de 

r e c h e r c h e r si l ' infraction a donné lieu, au moins en théor ie , à une respon

sabil i té au r ega rd t a n t du droi t discipl inaire que du droi t péna l , il soul igne 

qu ' i név i t ab l emen t il exis te un c h e v a u c h e m e n t e n t r e les infractions re le

vant du r ég ime de discipline pén i t en t i a i r e et celles ressor t i s san t au droi t 

péna l , é t an t donné q u e l ' é tab l i s sement de ces deux ca tégor ies d ' infract ions 

a pour objectif de m a i n t e n i r des n o r m e s de c o m p o r t e m e n t ra i sonnables et 

acceptables . En conséquence , parei l c h e v a u c h e m e n t est ce r tes un fac teur à 

p r e n d r e en compte dans l ' apprécia t ion globale de la n a t u r e des accusa t ions , 

mais il ne doit pas d i ss imuler le fait que les infract ions re levant d ' un code 

discipl inaire ca rcéra l ont en généra l un ca rac t è r e e s sen t i e l l ement disci

p l ina i re . De l'avis du G o u v e r n e m e n t , la c h a m b r e a accordé b e a u c o u p t rop 

d ' i m p o r t a n c e à ce t te ques t ion de responsabi l i té dua le . D a n s l 'affaireEngelet 

autres e l l e -même , où les infractions furent cons idérées c o m m e « mix tes », la 

C o u r a déc la ré q u e l 'Etat pouvai t en pr incipe avoir recours a u droi t 

discipl inaire p lu tô t q u ' a u droi t péna l , les ac tes l i t igieux ayant t r ansg res sé 

u n e « n o r m e j u r i d i q u e régissant le fonc t ionnemen t des forces a r m é e s » 

(a r rê t Engel et autres, pp . 34-35, § 82). 

98. Q u a t r i è m e m e n t , le G o u v e r n e m e n t a d m e t q u e , selon la j u r i s 

p r u d e n c e de la C o u r , l 'objectif répress i f d ' u n e accusa t ion d é n o t e sa 

n a t u r e péna l e et il r econna î t q u e les sanc t ions d isc ip l ina i res p révues p a r 

le r è g l e m e n t p é n i t e n t i a i r e ava ien t d a n s une ce r t a ine m e s u r e un but à 

c a r a c t è r e répressif . Toute fo i s , il ne s 'agit pas là de l eu r finalité p r e m i è r e . 

Le m a i n t i e n pour u n e n s e m b l e défini d ' in f rac t ions à la discipl ine de 

la possibil i té d ' infl iger (et , le cas é c h é a n t , de lever) des sanc t ions ne 

r e p r é s e n t a i t q u ' u n aspect du bon fonc t ionnemen t de l 'ancien sys tème de 

l ibéra t ion a n t i c i p é e : l ' éven tua l i t é d ' u n e l ibéra t ion an t i c ipée inci ta i t les 

d é t e n u s à b ien se condu i re , mais il é ta i t c o r r é l a t i v e m e n t nécessa i re 

q u ' u n d é t e n u fût privé de c e t t e possibil i té de l ibé ra t ion an t i c ipée s'il se 

conduisa i t mal . Le r é g i m e de discipline p é n i t e n t i a i r e a donc avan t tout 

un but « p r é v e n t i f » . En vér i t é , la condu i t e des r e q u é r a n t s se s ignala i t 

p r i n c i p a l e m e n t pa r u n e t e n d a n c e à p o r t e r a t t e i n t e à la bonne ges t ion de 

la pr ison et à l ' au to r i t é des fonc t ionna i res de l ' a d m i n i s t r a t i o n pén i t en 

t ia i re . C e r t e s , il n 'y avait a u c u n e « c h a n c e r ée l l e» q u e le p r e m i e r 

r e q u é r a n t mî t à exécu t ion les m e n a c e s p rofé rées à l ' encon t re de son 

a g e n t e de p r o b a t i o n , et les voies de fait don t le second r e q u é r a n t a é té 

r econnu coupab le é t a i e n t m i n e u r e s . Toutefo is , il a u r a i t é té difficile de 

m a i n t e n i r le bon o r d r e d a n s l ' ence in te de la pr i son si les i n t é r e s sé s 

ava ien t é t é au to r i sé s à se livrer à de tels ac tes en tou t e i m p u n i t é et si ces 

ac tes n ' ava ien t fait l 'objet d ' a u c u n e sanc t ion . 

99. Le G o u v e r n e m e n t conclut dès lors q u e les infract ions dont les 

r e q u é r a n t s ont é té accusés ava ien t u n aspect plus d isc ip l ina i re q u e péna l . 
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d) Appréciation de la Cour 

100. P o u r expl ic i te r la n a t u r e a u t o n o m e de la no t ion de « m a t i è r e 

p é n a l e » figurant à l 'ar t icle 6 de la Conven t ion , la C o u r a soul igné q u e les 

E t a t s c o n t r a c t a n t s ne pouva ien t pas à l eur guise qual i f ier une infract ion 

de disc ipl inai re p lu tô t q u e de péna l e , ou poursu iv re l ' a u t e u r d ' u n e infrac

tion « m i x t e » sur le p lan disc ipl inai re de p ré fé rence à la voie péna le , 

pu i squ ' a lo r s le j e u des c lauses f o n d a m e n t a l e s de l 'ar t ic le 6 se t rouve ra i t 

s u b o r d o n n é à l eur volonté souvera ine . Le rôle de la C o u r en ve r tu de cet 

a r t ic le est donc de s ' a s su re r que le d isc ipl inai re n ' e m p i è t e pas i n d û m e n t 

su r le péna l ( a r r ê t Engel et autres p réc i t é , p . 34, § 81) . 

101. D a n s l ' a r rê t Campbell et Fell p réc i té (p. 36, § 71), la C o u r a no té 

q u e la mauva i se condu i t e d 'un d é t e n u pouvai t revê t i r des formes diverses : 

il est des m a n q u e m e n t s qu i , m a n i f e s t e m e n t , c o n c e r n e n t la seule discipline 

i n t é r i e u r e , mais on ne sau ra i t en d i re a u t a n t de tous . Les é l é m e n t s à 

p r e n d r e en c o m p t e sont le fait que ce r t a in s ac tes « p e u v e n t se révéler 

plus r e p r e h e n s i b l e s que d ' a u t r e s » , q u e l ' i l légali té de tel ou tel a c t e p e u t 

ne pas d é p e n d r e de la c i r cons tance qu ' i l a eu la pr i son p o u r t h é â t r e , et 

q u ' u n c o m p o r t e m e n t con t r a i r e au r è g l e m e n t p é n i t e n t i a i r e cons t i tue 

parfois de surcroî t une infract ion p é n a l e ; a ins i , a u moins en théo r i e , r ien 

n ' e m p ê c h e de poursu iv re pare i l c o m p o r t e m e n t t a n t au péna l q u e sur le 

t e r r a i n d isc ip l ina i re . 

102. En o u t r e , il est g é n é r a l e m e n t admis que les sanc t ions p é n a l e s on t 

un double objectif de répress ion et de d i ssuas ion ( a r r ê t s Oztürk, Bendenoun 

et Lauko p réc i t é s , pp . 20-21 , § 53 , p . 20, § 47, et p . 2505, § 58 , respec t ive

m e n t ) . 

103. D a n s la p r é s e n t e affaire, la C o u r relève en p r e m i e r lieu q u e les 

infract ions en ques t i on c o n c e r n a i e n t un g r o u p e ayan t u n s t a t u t spéci

fique, à savoir les d é t e n u s , et non l ' ensemble des c i toyens. Toutefo is , 

la C o u r ne souscri t pas à l ' a r g u m e n t du G o u v e r n e m e n t selon lequel ce 

fait d o n n e aux infract ions un c a r a c t è r e de p r i m e abord d isc ip l ina i re . C e 

n 'es t q u ' u n e « i n d i c a t i o n » p a r m i d ' a u t r e s p o u r a p p r é c i e r la n a t u r e de 

l ' infract ion ( a r r ê t Campbell et Fell p r éc i t é , p . 36, § 71). 

104. D e u x i è m e m e n t , il ne p r ê t e pas à con t roverse devan t la G r a n d e 

C h a m b r e que les faits r ep rochés au p r e m i e r r e q u é r a n t c o r r e s p o n d e n t à 

u n e infract ion r é p r i m é e pa r le dro i t péna l o rd ina i r e (ar t ic les 4 et 5 de la 

loi de 1986). Il est é g a l e m e n t clair q u e les voies de fait dont le second 

r e q u é r a n t é ta i t accusé c o n s t i t u e n t une infract ion aussi bien en droi t 

péna l q u ' a u r e g a r d du r è g l e m e n t p é n i t e n t i a i r e . Il est vra i q u e c e t t e accu

sa t ion po r t a i t sur un inc ident p lu tô t m i n e u r , à savoir une collision 

dé l ibé rée avec un g a r d i e n de pr i son , inc ident qu i n ' a u r a i t pas nécessa i re 

m e n t condui t à des pou r su i t e s en d e h o r s du mil ieu p é n i t e n t i a i r e . Il es t 

aussi vrai q u e l ' e x t r ê m e grav i té de l ' infract ion peu t ê t r e un é l é m e n t 

i nd i ca t eu r de sa n a t u r e p é n a l e , ainsi que l'a dit la C o u r d a n s l ' a r rê t 
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Campbell et Fell ( p a r a g r a p h e 101 c i -dessus) . Toutefo is , cela ne signifie pas 

a contrario q u e le c a r a c t è r e m i n e u r d 'une infract ion peu t en soi la faire 

sor t i r du c h a m p d ' app l ica t ion de l 'ar t ic le 6, pu i sque r i en d a n s la Conven

t ion ne d o n n e à pense r q u e la n a t u r e péna le d ' u n e infract ion, au sens du 

d e u x i è m e des c r i t è res Engel, impl ique n é c e s s a i r e m e n t un c e r t a i n d e g r é de 

gravi té ( a r r ê t Oztùrk p réc i t é , pp . 20-21, § 53) . L ' i m p o r t a n c e accordée à la 

gravi té de la sanc t ion d a n s l ' a r rê t Campbell et Fell (pp. 37-38, § 72) conce rne 

le t ro i s i ème des c r i t è r e s Engel, et n 'es t pas un fac teur qui d é t e r m i n e la 

n a t u r e de l ' infract ion. 

Invoquan t la j u r i s p r u d e n c e fondée sur la C o n v e n t i o n , le G o u v e r n e m e n t 

con t e s t e le poids à accorder à c e t t e double responsabi l i t é au r e g a r d du 

droi t péna l et du dro i t d isc ip l ina i re . Toutefo is , d a n s l 'affaire plus d i rec te 

m e n t en r a p p o r t avec celles e x a m i n é e s ici, à savoir l 'affaire Campbell et Fell 

( a r r ê t p réc i t é , p . 36, § 71), la C o u r a suggé ré q u e la possibi l i té , m ê m e « e n 

théor i e », q u e les ac tes l i t igieux fassent l 'objet de pou r su i t e s t a n t au péna l 

q u e sur le t e r r a i n disc ipl inai re pouvai t cons t i t ue r un fac teur p e r t i n e n t 

pour a p p r é c i e r la n a t u r e d ' u n e infract ion, i n d é p e n d a m m e n t de la gravi té 

de celle-ci. En c o n s é q u e n c e , m ê m e en t e n a n t c o m p t e du c o n t e x t e ca rcéra l 

d a n s lequel les accusa t ions ont é té po r t ées , la possibil i té t h é o r i q u e d ' une 

responsab i l i t é à la fois péna le et d iscipl inaire est pour le moins un é l é m e n t 

p e r t i n e n t mi l i t an t en faveur d ' une qual i f ica t ion « m i x t e » desd i t es infrac

t ions . 

105. T r o i s i è m e m e n t , le G o u v e r n e m e n t fait valoir q u e les règles et 

sanc t ions d isc ip l ina i res en pr ison sont conçues e s sen t i e l l emen t pour 

a s s u r e r le bon f o n c t i o n n e m e n t d 'un sys t ème de l ibéra t ion an t i c ipée , de 

sor te que l ' é l ément « rép re s s i f» de l ' infract ion est seconda i re pa r 

r a p p o r t au bu t p r e m i e r de « p r é v e n t i o n » des t roub les . La C o u r e s t ime 

q u e les c o n d a m n a t i o n s à des j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s ont é té 

en tou te hypo thèse p rononcées à la su i te d 'un verdict de culpabi l i té 

( a r r ê t Benham p r éc i t é , p . 756, § 56) afin de pun i r les r e q u é r a n t s pour les 

infract ions qu ' i ls ava ien t c o m m i s e s et pour les e m p ê c h e r , eux et les 

a u t r e s d é t e n u s , d 'en c o m m e t t r e d ' a u t r e s . La C o u r n 'es t pas conva incue 

p a r l ' a r g u m e n t du G o u v e r n e m e n t cons i s t an t à d i s t i n g u e r e n t r e les 

objectifs de répress ion et de d issuas ion des infract ions en ques t ion , ces 

objectifs ne s ' exc luan t pas m u t u e l l e m e n t ( a r r ê t Oztùrk p réc i t é , pp . 20-21, 

§ 53) et é t a n t t e n u s pour c a r a c t é r i s t i q u e s des sanc t ions péna les 

( p a r a g r a p h e 102 c i -dessus) . 

¡06. En c o n s é q u e n c e , la C o u r cons idère que ces é l é m e n t s , m ê m e s'ils 

ne suffisent pas en soi p o u r l ' a m e n e r à conclure que les infract ions 

r e p r o c h é e s a u x r e q u é r a n t s doivent ê t r e t e n u e s pour « p é n a l e s » aux fins 

de la Conven t ion , leur i m p r i m e n t m a n i f e s t e m e n t u n aspect qui ne 

coïncide pas e x a c t e m e n t avec celui d 'un p r o b l è m e de p u r e discipl ine. 

107. La C o u r e s t ime donc , c o m m e la c h a m b r e , qu ' i l s ' impose de passe r 

au t ro i s i ème c r i t è r e : la n a t u r e et le d e g r é de sévér i té des sanc t ions q u e 
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r i squa ien t d e subi r les r e q u é r a n t s ( a r r ê t s Engel et autres, pp . 34-35, § 82, et 

Campbell et Fell, pp . 37-38, § 72, p réc i t é s ) . 

4. Le troisième des critères Engel - la nature et le degré de sévérité de la sanction 

a) L ' a r r ê t d e c h a m b r e 

108. Q u a n t à la n a t u r e de la sanc t ion , la c h a m b r e a e s t i m é q u ' a u c u n 

droi t à ê t r e l ibéré ne pouvai t n a î t r e avan t le t e r m e d ' éven tue l s j ou r s de 

d é t e n t i o n s u p p l é m e n t a i r e s infligés en ve r tu de l 'a r t ic le 42 de la loi de 

1991. La base légale de la d é t e n t i o n des r e q u é r a n t s p e n d a n t ces j o u r s 

s u p p l é m e n t a i r e s con t inua i t donc d ' ê t r e la c o n d a m n a t i o n et la pe ine 

ini t ia les , et ce t t e d é t e n t i o n é ta i t m a n i f e s t e m e n t légale au r ega rd du droi t 

i n t e rne . Toute fo i s , la c h a m b r e a cons t a t é que les r e q u é r a n t s ava ien t é t é 

m a i n t e n u s en pr ison au-de là de la d a t e à laquel le ils a u r a i e n t n o r m a l e 

m e n t é té l ibérés , en conséquence d ' u n e p r o c é d u r e d isc ip l ina i re s épa rée 

sans r a p p o r t avec leur c o n d a m n a t i o n in i t ia le . Q u a n t à la gravi té des 

pr iva t ions de l iber té e n c o u r u e s et r é e l l e m e n t infligées, la c h a m b r e a 

cons idéré q u e ces pr iva t ions de l iber té deva ien t pa s se r p o u r avoir causé 

aux in t é res sés un pré judice i m p o r t a n t , et q u e la p r é s o m p t i o n selon 

laquel le les accusa t ions à l 'origine d e te l les s anc t ions é t a i en t de n a t u r e 

péna le n 'ava i t pas é té ré fu tée . 

b) A r g u m e n t s d e s r e q u é r a n t s d e v a n t la G r a n d e C h a m b r e 

109. Les r e q u é r a n t s souscr ivent au r a i s o n n e m e n t et à la conclusion d e 

la c h a m b r e , tou t en re levant que celle-ci n 'a pas r e t e n u leur analyse 

re la t ive à l'effet d e la loi d e 1991 q u a n t à la ques t i on de savoir si la 

décision prise pa r un d i r e c t e u r de pr ison d ' infl iger des j o u r s de d é t e n t i o n 

s u p p l é m e n t a i r e s à u n d é t e n u modif ia i t la b a s e légale d e la d é t e n t i o n d e 

celui-ci. 

110. Ils a j ou t en t q u e le r a i s o n n e m e n t de la c h a m b r e a x é s u r l 'appli

cat ion du c r i t è re du «pré jud ice i m p o r t a n t » est le seul qu i soit valable , ne 

sera i t -ce q u e pa r ce q u e les ex igences du procès é q u i t a b l e auxque l l e s doit 

r épondre une p r o c é d u r e ne peuven t ê t r e définies r é t r o s p e c t i v e m e n t à la 

l umiè re de la sanc t ion r é e l l e m e n t infligée à l ' issue de ce t t e p rocédu re . De 

l'avis des r e q u é r a n t s , la p ro tec t ion p r o c é d u r a l e de l 'ar t ic le 6 n 'es t pas 

fonction du s t a t u t d ' un individu (qu'i l soit d é t e n u , soldat ou «civil») et ne 

doit pas non plus se r é d u i r e à m e s u r e q u e s 'a l longe la pe ine que purge le 

d é t e n u conce rné . 

111. Les r e q u é r a n t s s o u t i e n n e n t en ou t r e que l 'af f i rmat ion d u 

G o u v e r n e m e n t selon laquel le l 'ar t icle 5 § 4 offrirait une p ro tec t ion 

suff isante est i nexac t e pour les ra isons exposées d a n s l ' a r rê t de c h a m b r e , 

con t red i t la p rop re posi t ion du G o u v e r n e m e n t qu i veut que la peine 

infligée à l 'or igine pa r la ju r id ic t ion soit la seu le base d e la d é t e n t i o n 
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p e n d a n t la pé r iode de jours s u p p l é m e n t a i r e s et équ ivau t à a d m e t t r e q u e 

la c o n d a m n a t i o n à des jours de d é t e n t i o n s u p p l é m e n t a i r e s d o n n e lieu à 

des q u e s t i o n s s é p a r é e s de légal i té qu i d é p a s s e n t le cad re d e la s e n t e n c e 

or ig ina le . En tou te hypo thèse , q u e ces p r o c é d u r e s appe l l en t l ' appl ica t ion 

d e l 'a r t ic le 6 ou d e l 'ar t ic le 5 § 4, les d e u x d ispos i t ions ex igen t u n t r i b u n a l 

i n d é p e n d a n t et i m p a r t i a l , ce que , de l 'aveu m ê m e du G o u v e r n e m e n t , ne 

peu t ê t r e le d i r ec t eu r . U n e d e m a n d e de cont rô le j u r id i c t i onne l ne comble 

rai t pas c e t t e l acune pu i sque pare i l con t rô le n 'es t ouver t q u e pour des 

motifs j u r i d i q u e s précis et ne cons t i tue pas un recours sur le fond (Weeks 

c. Royaume-Uni, a r r ê t du 2 m a r s 1987, sér ie A n" 114, pp . 32-33, § 69). 

112. Enfin, pour les r e q u é r a n t s , c 'est a j u s t e t i t r e q u e la c h a m b r e , d a n s 

son a r r ê t , est al lée che rche r , pa r -de là les a p p a r e n c e s , la réa l i t é de la 

s i tua t ion afin d ' app l i que r l 'ar t icle 6 aux p r o c é d u r e s don t ils se p l a ignen t . 

c ) A r g u m e n t s d u G o u v e r n e m e n t d e v a n t la G r a n d e C h a m b r e 

113. Le G o u v e r n e m e n t con tes t e l ' appl ica t ion pa r la c h a m b r e du 

t ro i s i ème des c r i t è res Engel et les conclusions que celle-ci en t i re . 

1 14. Le G o u v e r n e m e n t ne nie pas qu ' i l faille avan t tou t p r e n d r e en 

c o m p t e la sanc t ion don t les r e q u é r a n t s é t a i en t passibles en ve r tu de la 

d isposi t ion appl icable ou que la sanc t ion ef fec t ivement p rononcée 

d e m e u r e un é l é m e n t p e r t i n e n t . Toute fo i s , il a l lègue q u e l 'exigence du 

dro i t i n t e r n e voulan t q u e soit infligée u n e sanc t ion p r o p o r t i o n n é e signifie 

q u e la sanc t ion r é e l l e m e n t p rononcée est un ind i ca t eu r de ce q u e r i squa i t 

l ' in té ressé . O n p e u t donc af f i rmer q u e le second r e q u é r a n t n 'a j a m a i s 

encouru u n e c o n d a m n a t i o n à q u a r a n t e - d e u x j o u r s de d é t e n t i o n supplé 

m e n t a i r e s . 

115. Le G o u v e r n e m e n t ne souscri t à a u c u n des a u t r e s é l é m e n t s d u 

r a i s o n n e m e n t de la c h a m b r e q u a n t au t ro i s i ème des c r i t è res Engel. En 

pa r t i cu l i e r , il e s t ime q u e m ê m e la sanc t ion m a x i m u m de q u a r a n t e - d e u x 

jours de d é t e n t i o n s u p p l é m e n t a i r e s ne sort pas de la sphè re d i sc ip l ina i r e : 

les c o n d a m n a t i o n s à u n n o m b r e assez i m p o r t a n t de j o u r s s u p p l é m e n t a i r e s 

r e l èvera ien t aussi de ladi te s p h è r e . Si la c h a m b r e a c o r r e c t e m e n t ana lysé 

l'effet d ' u n e sanc t ion de j o u r s d e d é t e n t i o n s u p p l é m e n t a i r e s en v e r t u de la 

loi de 1991 au r e g a r d du droi t i n t e r n e , le G o u v e r n e m e n t con t e s t e l ' idée 

q u ' u n e tel le s anc t ion s 'analyse en u n e nouvel le «p r iva t ion de l i be r t é» . 

Selon lui, c 'est à tor t q u e la c h a m b r e a p r é s u m é que les accusa t ions 

é t a i e n t p é n a l e s dès lors qu ' i l y avai t p e r t e de r e m i s e d e pe ine . P a r 

a i l leurs , r ien dans l ' a r rê t Engel et autres ni d a n s l ' a r rê t Campbell et Eell ne 

vient a p p u y e r la p r é s o m p t i o n selon laque l le toute p e r t e de r e m i s e de pe ine 

infligée d a n s le c ad re p é n i t e n t i a i r e et occas ionnan t un pré judice impor 

t a n t e n t r a î n e r a i t u n e qual i f icat ion péna l e des accusa t ions . Le Gouver 

n e m e n t con tes t e é g a l e m e n t l ' appl ica t ion p a r la c h a m b r e du c r i t è re du 

«pré jud ice i m p o r t a n t » . 
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116. Ce fa isant , le G o u v e r n e m e n t a l lègue à t i t r e pr inc ipa l que la 

c h a m b r e n ' a pas su f f i s amment pr is en c o m p t e le « c o n t e x t e c a r c é r a l » . Le 

G o u v e r n e m e n t veut d i re pa r là q u e les d é t e n u s é t a i e n t déjà sous le coup 

d ' une pe ine l é g a l e m e n t infligée p a r u n e j u r i d i c t i on , d e sor te q u e les 

sanc t ions de j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s s ' inscr ivaient dans la 

p h a s e d ' exécu t ion de c e t t e pe ine (les j o u r s s u p p l é m e n t a i r e s ne peuven t 

j amais excéder la d u r é e de la pe ine p rononcée à l 'o r ig ine) . Dès lors, 

a u c u n e c o m p a r a i s o n d i r ec t e n ' es t possible avec la s i tua t ion de pe r sonnes 

en l iber té ou m ê m e de mi l i t a i res (dont il é ta i t ques t i on d a n s l 'affaire Engel 

et autres), ceux-ci é t a n t pa r a i l leurs l ibres , b ien que soumis à u n code de 

discipl ine mi l i t a i re . En un mot , m e t t r e sur le m ê m e pied les sanc t ions de 

j o u r s s u p p l é m e n t a i r e s p rononcées à l ' encon t re de d é t e n u s et l ' incarcé

ra t ion d e p e r s o n n e s en l iber té (y compr i s des mi l i ta i res ) revient à ne pas 

ten i r c o m p t e du con t ex t e p é n i t e n t i a i r e et, en pa r t i cu l i e r , de ce q u e ces 

j o u r s s u p p l é m e n t a i r e s sont p u r g é s a u cours d ' u n e pe ine dé jà l éga l emen t 

infligée pa r le t r i b u n a l . 

117. D ' a p r è s le G o u v e r n e m e n t , la c h a m b r e n ' a pas non plus pr is assez 

en cons idé ra t ion le fait q u ' u n E t a t est l é g i t i m e m e n t en droi t d ' i n s t a u r e r 

un sys tème de r e m i s e de pe ine d é p e n d a n t de la bonne condu i t e des 

d é t e n u s et gé r é p a r les au to r i t é s p é n i t e n t i a i r e s . 

118. Le G o u v e r n e m e n t soul igne en ou t r e q u e les sanc t ions infligées 

é ta ien t d ' un tou t a u t r e o r d r e que celles don t la C o u r a e s t imé d a n s 

l'affaire Campbell et Fell qu 'e l les re leva ien t de la p ro tec t ion de l 'art icle 6. 

P a r a i l leurs , il n 'es t pas c o m p a t i b l e avec la j u r i s p r u d e n c e fondée sur la 

Conven t i on d ' a p p l i q u e r une p r é s o m p t i o n q u a n t à la n a t u r e péna le des 

accusa t ions d a n s tous les cas de p e r t e d e r e m i s e d e p e i n e . 

119. Enfin, le G o u v e r n e m e n t sou t i en t que m ê m e si les ar t ic les 6 et 7 

ne s ' app l iquen t pas aux p r o c é d u r e s en cause , le d é t e n u con t inue à 

bénéficier de la p ro tec t ion de l 'ar t icle 5 puisqu ' i l peut c o n t e s t e r par la 

voie du con t rô le j u r id i c t i onne l la légal i té et le b ien-fondé de son m a i n t i e n 

en d é t e n t i o n ainsi q u e la sanc t ion de j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s . 

d) Appréciation de la Cour 

120. La n a t u r e et le d e g r é de gravi té de la sanc t ion «suscep t ib le d ' ê t r e 

inf l igée» aux r e q u é r a n t s ( a r r ê t Engel et autres p r éc i t é , pp. 34-35, § 82) sont 

d é t e r m i n é s en fonction de la pe ine m a x i m u m prévue pa r les disposi t ions 

j u r i d i q u e s p e r t i n e n t e s ( a r r ê t s Campbell et Fell p r éc i t é , pp . 37-38, § 7 2 ; 

Weber c. Suisse, 22 ma i 1990, série A n° 177, p . 18, § 3 4 ; Demicoli c. Malte, 

27 aoû t 1991, sér ie A n" 210, p. 17, § 3 4 ; Benham, p r éc i t é , p. 756, § 5 6 ; et 

Garyfallou AEBE, p réc i t é , p. 1810, §§ 33-34). 

Si la pe ine effect ivement infligée cons t i tue un é l é m e n t p e r t i n e n t 

( a r r ê t s p réc i t és Campbell et Fell, p. 38, § 73, et Bendenoun, p. 20, § 47) , cela 
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ne d i m i n u e pas l ' impor t ance de l 'enjeu ini t ial ( a r r ê t Engel et autres p réc i t é , 

p . 36, § 85 , ainsi q u e les a r r ê t s Demicoli, Garyfallou AEDE et Weber, lue. cit.). 

121. Q u a n t à la n a t u r e des sanc t ions en cause d a n s la p r é s e n t e affaire, 

la C o u r relève q u e les pa r t i e s ne c o n t e s t e n t pas les r e m a r q u e s de la 

c h a m b r e c o n c e r n a n t l'effet en droi t i n t e r n e de la c o n d a m n a t i o n à des 

j o u r s s u p p l é m e n t a i r e s en ve r tu de la loi de 1991. 

La c h a m b r e a c o n s t a t é à cet éga rd q u e la r emise d ' une pa r t i e de la 

pe ine infligée à un d é t e n u é t a i t à l 'or igine cons idé rée en d ro i t i n t e r n e 

c o m m e un privi lège qui pouvai t ê t r e accordé et r e t i r é à la guise des 

a u t o r i t é s , et qu ' e l l e ne cons t i t ua i t pas un dro i t j u r i d i q u e p o u r l ' in té ressé . 

Toutefo is , avan t la loi de 1991, les t r i b u n a u x i n t e r n e s en é t a i en t déjà 

venus à r e j e t e r l ' idée q u e la r e m i s e de pe ine é ta i t u n privi lège et q u e les 

d é t e n u s qui ava ien t é té déchus de leur r emise de pe ine n ' ava ien t pas 

p e r d u q u e l q u e chose a u q u e l ils ava ien t dro i t . Les j u r id i c t ions ont e s t i m é 

q u e , si la r emise de pe ine n ' é ta i t pas un «dro i t » j u r i d i q u e , les d é t e n u s 

ava ien t au moins u n e e s p é r a n c e l ég i t ime a u t e r m e d e la pé r iode 

p e r t i n e n t e ( p a r a g r a p h e 42 ci-dessus) . D a n s son a r r ê t Campbell et Fell 

(pp . 37-38, § 72), la C o u r a a d m i s q u e la p r a t i q u e cons i s t an t à accorder 

des r emises de pe ine , tel le qu 'e l le avait cours à l ' époque , é ta i t de n a t u r e 

à susc i te r chez les d é t e n u s u n e e spé rance lég i t ime de recouvre r l eur 

l iber té avan t la fin de la pér iode d ' e m p r i s o n n e m e n t à p u r g e r , et q u e la 

p e r t e de r emise about i s sa i t p a r c o n s é q u e n t à p ro longer la d é t e n t i o n au-

de là du t e r m e c o r r e s p o n d a n t à ce t t e a t t e n t e . La C o u r a t rouvé u n appu i à 

ce t t e thèse d a n s l ' a r rê t p rononcé pa r le Lord Justice W a l l e r en l 'affaire 

p réc i t ée R. v. Hull Prison Board oJVisitors, ex parte Si Germain and Others. 

Elle ne voit a u c u n e ra ison de s ' éca r t e r de l 'analyse pa r la c h a m b r e du 

droi t i n t e r n e tel q u ' e n v igueu r avan t la loi de 1991. 

122. Elle cons idère donc , à l ' ins ta r de la c h a m b r e , que la loi de 1991 a 

eu p o u r effet d ' i n t rodu i r e plus de t r a n s p a r e n c e d a n s ce qu i exis ta i t dé jà en 

filigrane d a n s le sys t ème d 'oct roi de r emises de pe ine . En a b a n d o n n a n t le 

t e r m e d e « p e r t e de r e m i s e » p o u r celui de « jours de d é t e n t i o n supplé 

m e n t a i r e s » , la loi de 1991 t r adu i t j u r i d i q u e m e n t ce qui é t a i t déjà la 

réa l i t é en p r a t i q u e . En c o n s é q u e n c e , a u c u n droi t à ê t r e l ibéré ne p e u t 

n a î t r e avan t le t e r m e d ' éven tue l s j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s 

infligés e n v e r t u de l 'a r t ic le 42 d e la loi de 1991. La base légale d e la 

d é t e n t i o n p e n d a n t ces j o u r s s u p p l é m e n t a i r e s con t i nue donc d ' ê t r e la 

c o n d a m n a t i o n et la pe ine ini t ia les . 

123. C o m m e l 'a relevé le Lord Chief Justice Woolf en l 'affaire R. u. l/te 

Secretary of State for the Home Department, ex parte Carroll, Al-Hasan and 

Greenjield ( p a r a g r a p h e 52 c i -dessus) , les j o u r s s u p p l é m e n t a i r e s infligés à 

un d é t e n u n 'on t pas p o u r effet d ' a lou rd i r sa pe ine au r e g a r d du droi t 

i n t e r n e . La d é t e n t i o n des r e q u é r a n t s d u r a n t la pé r iode de j o u r s supplé 

m e n t a i r e s é ta i t donc m a n i f e s t e m e n t légale en droi t na t iona l . N é a n m o i n s , 

la C o u r e s t ime q u e cela n 'es t pas f o n d a m e n t a l pour d é t e r m i n e r la n a t u r e 
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précise de la sanc t ion de j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s . C o m m e elle 

l'a r é c e m m e n t r é i t é r é d a n s son a r r ê t en l 'affaire SlaJJord c. Royaume-Uni 

( [ G C ] , n" 46295/99, §§ 64 et 79, C E D H 2002-IV), il ressor t de sa j u r i s 

p r u d e n c e qu ' i l peu t falloir, par -de là les a p p a r e n c e s et le vocabula i re 

employé , s ' a t t a c h e r à c e r n e r la réa l i té de la s i tua t ion . O r la réa l i té 

décou lan t des j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s , c 'est q u e les d é t e n u s 

r e s t en t en pr ison au-de là de la d a t e à laque l le ils a u r a i e n t dû n o r m a l e 

m e n t ê t r e l ibérés , en conséquence d ' une p r o c é d u r e d isc ip l ina i re s épa rée 

sans lien j u r i d i q u e avec leur c o n d a m n a t i o n et leur pe ine in i t ia les . 

124. Dès lors, la C o u r cons idè re que la c o n d a m n a t i o n à des j o u r s 

de d é t e n t i o n s u p p l é m e n t a i r e s p rononcée pa r u n d i r e c t e u r de pr ison 

cons t i tue une nouvel le pr iva t ion de l iber té infligée à des fins puni t ives 

ap rè s un verdict de culpabi l i té ( p a r a g r a p h e 105 c i -dessus) . P o u r la Cour , 

ce t t e t hè se t rouve un appu i d a n s les d isposi t ions de l 'ar t icle 54 § 1 du 

r è g l e m e n t p é n i t e n t i a i r e , lequel au to r i s e l ' infliction de j o u r s de d é t e n t i o n 

s u p p l é m e n t a i r e s à u n e p e r s o n n e en d é t e n t i o n provisoire , donc avan t tou te 

c o n d a m n a t i o n , a lors q u e ces j o u r s s u p p l é m e n t a i r e s ne se ra i en t pas pu rgés 

dans le cas d ' u n e r e l axe . 

125. Ce la é t a n t , le s imple fait, invoqué pa r le G o u v e r n e m e n t , q u ' a u 

m o m e n t de la décision du d i r e c t e u r les r e q u é r a n t s é t a i en t des d é t e n u s 

p u r g e a n t u n e peine de pr ison l éga l emen t infligée ne sau ra i t jus t i f ier , 

selon la Cour , d ' é t ab l i r une dis t inct ion e n t r e l eur s i tua t ion et celle de 

civils ou de mi l i t a i res en l iber té . C 'es t d ' a i l l eurs p o u r ce t t e ra i son qu'i l 

convient d ' e x a m i n e r la ques t i on des g a r a n t i e s p rocédu ra l e s devant 

a c c o m p a g n e r les p r o c é d u r e s au sein des pr i sons sur le t e r r a i n de 

l 'ar t icle 6 et non , c o m m e le G o u v e r n e m e n t le suggè re , sous l 'angle de 

l 'ar t icle 5 de la Conven t i on . 

C e r t e s , d a n s son a r r ê t Campbell et Fell, la C o u r a conclu q u e la sanct ion 

infligée « s ' [ é t a i t ] a p p a r e n t é e à u n e pr iva t ion de l iber té m ê m e si 

j u r i d i q u e m e n t elle n ' en cons t i tua i t pas u n e » . Toutefo is , la C o u r é ta i t 

c o n t r a i n t e de l ibeller ainsi sa conclusion car elle e x a m i n a i t une « p e r t e de 

r e m i s e » , pa r opposi t ion à u n e « sanc t i on de j o u r s de d é t e n t i o n sup

p l é m e n t a i r e s » p révue pa r la loi u l t é r i e u r e d e 1991. 

126. La C o u r rappe l le q u e , d a n s son a r r ê t Engel et autres, elle a dit que 

(pp. 34-35, § 82) : 

« D a n s u n e s o c i é t é a t t a c h é e à la p r é é m i n e n c e d u d r o i t , r e s s o r t i s s e n t à la « m a t i è r e 

p é n a l e » les p r i v a t i o n s d e l i b e r t é s u s c e p t i b l e s d ' ê t r e in f l igées à t i t r e répress i f , h o r m i s 

ce l l e s q u i p a r l e u r n a t u r e , l e u r d u r é e ou l e u r s m o d a l i t é s d ' e x é c u t i o n n e s a u r a i e n t 

c a u s e r u n p r é j u d i c e i m p o r t a n t . A i n s i le v e u l e n t la g r a v i t é d e l ' en j eu , l e s t r a d i t i o n s d e s 

E t a t s c o n t r a c t a n t s et la v a l e u r q u e la C o n v e n t i o n a t t r i b u e a u r e s p e c t de la l i b e r t é 

p h y s i q u e d e la p e r s o n n e . » 

P a r c o n s é q u e n t , eu éga rd aux pr iva t ions de l iber té q u ' e n c o u r a i e n t les 

r e q u é r a n t s et qui leur ont é té ef fec t ivement infligées, il convient de 
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p r é s u m e r que les accusa t ions à l eur e n c o n t r e r evê t a i en t un c a r a c t è r e 

péna l au sens de l 'ar t icle 6, et ce t t e p r é s o m p t i o n ne peu t ê t r e ré fu tée 

q u ' à t i t r e tou t à fait excep t ionne l et s e u l e m e n t s'il est impossible de 

cons idé re r q u e ces pr iva t ions de l ibe r té e n t r a î n e n t un «pré jud ice impor 

t a n t » eu é g a r d à l eur n a t u r e , leur d u r é e ou leurs moda l i t é s d ' exécu t ion . 

127. Q u a n t à savoir si la p r é s o m p t i o n peu t ê t r e réfu tée en l ' espèce, la 

c h a m b r e a e s t i m é que l ' a r rê t de la C o u r d a n s l 'affaire Campbell et Fell 

fournissai t peu d ' ind ica t ions , ce à quoi souscri t la G r a n d e C h a m b r e . 

D a n s cet a r r ê t , elle avait conclu q u e le d e g r é de « p e r t e de r e m i s e » subi 

pa r M. C a m p b e l l (570 jou r s ) impl iqua i t «des conséquences t e l l e m e n t 

graves q u a n t à la d u r é e de sa d é t e n t i o n » q u e ce t t e sanc t ion devai t ê t r e 

cons idérée c o m m e « p é n a l e » aux fins de l 'ar t icle 6 de la Conven t i on . 11 ne 

s ' imposai t donc pas , d a n s l 'affaire Campbell et Fell, d ' app l ique r le c r i t è re du 

«pré jud ice i m p o r t a n t » . 

128. En l 'espèce, la C o u r observe que le n o m b r e m a x i m u m de jours de 

d é t e n t i o n s u p p l é m e n t a i r e s pouvant ê t r e infligés pa r le d i r e c t e u r à l 'un 

et l ' au t r e r e q u é r a n t s é ta i t de q u a r a n t e - d e u x pour c h a q u e infract ion 

(ar t ic le 50 du r è g l e m e n t p é n i t e n t i a i r e ) . Le p r e m i e r r e q u é r a n t a é t é 

c o n d a m n é à q u a r a n t e j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s et c ' é ta i t sa 

v ing t -deux ième infract ion à la discipline et la s e p t i è m e fois qu ' i l é t a i t 

s anc t ionné pour m e n a c e s de violence. Le second r e q u é r a n t a reçu sept 

j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s et il en é ta i t à sa t r e n t e - s e p t i è m e 

infract ion à la discipl ine. Les c o n d a m n a t i o n s à q u a r a n t e et sept j o u r s de 

d é t e n t i o n s u p p l é m e n t a i r e s équ iva la ien t , en d u r é e , à des pe ines p ronon 

cées p a r un t r ibuna l d ' envi ron onze et deux s e m a i n e s de pr i son respec

t i v e m e n t , d ' a p r è s les d isposi t ions de l 'ar t icle 33 § 1 de la loi de 1991 

( p a r a g r a p h e 48 c i -dessus) . 

La C o u r no te é g a l e m e n t q u ' a u c u n é l é m e n t p r é s e n t é à la c h a m b r e ou à 

la G r a n d e C h a m b r e ne donne à croi re q u e la pé r iode add i t ionne l l e de 

d é t e n t i o n r é s u l t a n t de la c o n d a m n a t i o n à des j o u r s s u p p l é m e n t a i r e s 

puisse ê t r e p u r g é e a u t r e m e n t q u ' e n pr i son et q u e selon le r ég ime pén i 

t en t i a i r e qui a u r a i t é té app l iqué aux in t é r e s sé s j u s q u ' à la d a t e n o r m a l e 

de l ibéra t ion p révue p a r l 'ar t icle 33 de la loi de 1991. 

129. D a n s ces condi t ions , la C o u r e s t ime que les pr iva t ions de l iber té 

q u ' e n c o u r a i e n t les r e q u é r a n t s et qu i ont é t é ef fec t ivement p r o n o n c é e s à 

leur e n c o n t r e ne peuvent pa s se r pour su f f i s amment négl igeables ou 

accessoires p o u r modif ier la n a t u r e p r é s u m é e péna l e des c h a r g e s p e s a n t 

sur eux . 

Elle re lève q u e la sanc t ion m a x i m u m q u e r i squa i t M. Enge l et la 

sanc t ion qu ' i l a r é e l l e m e n t reçue - deux j o u r s aux a r r ê t s de r i g u e u r clans 

les deux cas - a é té j u g é e t rop brève p o u r r e s so r t i r à la s p h è r e p é n a l e . 

C e p e n d a n t , la C o u r observe q u ' e n tout é t a t de cause m ê m e la plus légère 

des deux sanc t ions infligées en l 'espèce é t a i t b e a u c o u p p lus lourde q u e 

dans le cas de M . Engel . 
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5. Conclusion de la Cour 

130. D a n s les c i rcons tances de la cause , la C o u r d i t , à l ' ins ta r de la 

c h a m b r e , q u e la n a t u r e des c h a r g e s à l ' encon t re des r e q u é r a n t s ainsi que 

la n a t u r e et le d e g r é de gravi té des sanc t ions p e r m e t t e n t de conclure que 

les deux in t é res sés ont fait l 'objet d ' accusa t ions en m a t i è r e péna l e au sens 

de l 'ar t icle 6 de la C o n v e n t i o n , lequel est appl icable a u x p rocédure s 

d e v a n t le d i r e c t e u r de la pr ison. 

B. O b s e r v a t i o n d e l 'art ic le 6 § 3 c) 

/. Le deuxième membre de phrase de l'article 6 § 3 c) 

a) L ' a r r ê t d e c h a m b r e 

131. Le r a i s o n n e m e n t et la conclusion de la c h a m b r e q u a n t au fond des 

griefs des r e q u é r a n t s au t i t r e du d e u x i è m e m e m b r e de p h r a s e de l 'ar t icle 6 

§ 3 c) d e la C o n v e n t i o n on t é t é les su ivan ts : 

« 103. L a C o u r r a p p e l l e q u e la C o n v e n t i o n e x i g e q u ' u n a c c u s e q u i ne v e u t p a s se 

d é f e n d r e l u i - m ê m e p u i s s e r e c o u r i r a u x s e r v i c e s d ' u n d é f e n s e u r d e s o n c h o i x ( a r r ê t 

Campbell et Fell p r é c i t é , p . 4 5 , § 99 , e t a r r ê t Pakelli c. Allemagne d u 25 avr i l 1983, sé r i e A 

n " 6 4 , p . 15, § 3 1 ) . 

104. A ce t é g a r d , la C o u r r e l è v e q u ' i l n ' e s t p a s c o n t e s t é q u e les d e u x r e q u é r a n t s o n t 

d e m a n d é à ê t r e r e p r é s e n t é s p a r u n a v o c a t , n o t a m m e n t e n v u e d e l ' a u d i e n c e d e v a n t le 

d i r e c t e u r , l e q u e l , j u g e a n t c e t t e r e p r é s e n t a t i o n i n u t i l e , a r e j e t é l e u r d e m a n d e . T o u t 

a r g u m e n t t e n a n t à la r e p r é s e n t a t i o n p a r u n a v o c a t d e v a i t se f o n d e r s u r les c r i t è r e s 

d é g a g é s d a n s l ' a f fa i re R. v. tfie Home Secretary, ex parte Tarrant and Others p r é c i t é e , e t 

e n t é r i n é s p a r la C h a m b r e d e s lo rds d a n s l ' a f fa i re Hone and McCartan V, Maze Prison Board 
oj Visitors. C e s a r r ê t s e x c l u e n t t ou t « d r o i t » à ê t r e r e p r é s e n t é p a r un a v o c a t d a n s le c a d r e 

de p a r e i l l e s p r o c é d u r e s e t , e n v é r i t é , L o r d B r i d g e , d a n s c e t t e d e r n i è r e a f f a i r e , a jugé 

difficile à c r o i r e q u e les r è g l e s d u d r o i t n a t u r e l p u i s s e n t e x i g e r u n e t e l l e r e p r é s e n t a t i o n 

d e v a n t u n d i r e c t e u r de p r i s o n . E n l ' e s p è c e , le j u g e u n i q u e de la Higli Court a c o n f i r m é q u e 

le d r o i t à ê t r e r e p r é s e n t é p a r u n a v o c a t n ' e x i s t a i t p a s e t q u e le r e fu s d u d i r e c t e u r 

d ' a c c o r d e r u n e te l le r e p r é s e n t a t i o n a u x i n t é r e s s é s n ' é t a i t ni i r r a t i o n n e l ni a r b i t r a i r e . 

105. D è s lo r s , la q u e s t i o n d e savo i r si les r e q u é r a n t s a u r a i e n t pu s ' a s s u r e r le béné f i ce 

d ' u n e r e p r é s e n t a t i o n (soit s u r l e u r s fonds p e r s o n n e l s soi t g r a t u i t e m e n t ) ne c o n s t i t u a i t 

p a s un é l é m e n t à p r e n d r e e n c o m p t e p a r le d i r e c t e u r . C e l u i - c i a r e fusé d ' a c c o r d e r a u x 

i n t é r e s s é s u n e t e l l e r e p r é s e n t a t i o n , c o m m e il e n ava i t le p o u v o i r e n v e r t u d u d ro i t 

i n t e r n e , i n d é p e n d a m m e n t d e la q u e s t i o n d e savo i r si les r e q u é r a n t s a u r a i e n t p u ou n o n 

b é n é f i c i e r g r a t u i t e m e n t d e s s e rv i ce s d ' u n a v o c a t . 

106. D a n s c e s c o n d i t i o n s , la C o u r e s t i m e q u e les r e q u é r a n t s se son t vu d é n i e r le d ro i t 

à ê t r e r e p r é s e n t é s p a r u n avoca t d a n s la p r o c é d u r e d e v a n t le d i r e c t e u r d e la p r i s o n , a u 

m é p r i s d e la g a r a n t i e c o n s a c r é e p a r le d e u x i è m e m e m b r e d e p h r a s e d e l ' a r t i c l e 6 § 3 c) 

de la C o n v e n t i o n . » 

b ) A r g u m e n t s d e s r e q u é r a n t s d e v a n t la G r a n d e C h a m b r e 

132. Les r e q u é r a n t s souscr ivent à la conclus ion de la c h a m b r e selon 

laquelle il y a eu violat ion du d e u x i è m e m e m b r e de ph ra se de l 'ar t icle 6 
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§ 3 c) en ce qu ' i l s n 'on t pas é té au to r i s é s à ê t r e r e p r é s e n t é s p a r u n avocat . 

Ils sou l ignen t q u e ce grief por te non pas su r le fait q u e l 'Eta t ne leur a pas 

fourni g r a t u i t e m e n t l ' ass is tance d 'un avocat mais sur le refus du d i r e c t e u r 

de les au to r i s e r à ê t r e a insi r e p r é s e n t é s . En effet, il est imposs ib le q u e le 

d i r e c t e u r ait e x a m i n é la ques t ion du f i n a n c e m e n t par l 'Etat puisqu ' i l 

est p a r v e n u à l 'avis q u ' u n e telle r e p r é s e n t a t i o n é ta i t inu t i le , i n d é p e n 

d a m m e n t de la m a n i è r e dont elle a u r a i t é té financée (et le solicitor 

d e s r e q u é r a n t s au ra i t é té disposé à les r e p r é s e n t e r g r a t u i t e m e n t ) . Le 

d e u x i è m e m e m b r e de p h r a s e de l 'ar t icle 6 § 3 c) offrant une p ro tec t ion 

incondi t ionne l le , le refus d ' a u t o r i s e r les r e q u é r a n t s à ê t r e r e p r é s e n t é s 

p a r un avocat d a n s le cad re des p r o c é d u r e s à leur e n c o n t r e a e m p o r t é 

violat ion de ce t t e disposi t ion. 

c ) A r g u m e n t s d u G o u v e r n e m e n t d e v a n t la G r a n d e C h a m b r e 

133. Le G o u v e r n e m e n t a l lègue que les c i r cons tances à la l umiè r e des 

que l les il convient d ' a p p r é c i e r ce gr ief sont celles qu i se sont p r é s e n t é e s 

aux d i r e c t e u r s à l ' époque des faits. Dans les deux affaires, les d i r e c t e u r s 

de prison n ' é t a i e n t pas in formés que les r e q u é r a n t s ava ien t à leur 

d isposi t ion un avocat s o u h a i t a n t agi r en leur nom dans le c ad re des 

p r o c é d u r e s et , à a u c u n m o m e n t , les in t é res sés n 'ont ind iqué qu ' i ls 

ava ien t les m o y e n s ou la possibi l i té d ' ob t en i r p a r e u x - m ê m e s u n e r e p r é 

s e n t a t i o n pa r un avocat sans a s s i s t ance . Dès lors, les d i r e c t e u r s on t e s t imé 

q u e les d e m a n d e s de r e p r é s e n t a t i o n fo rmées pa r les r e q u é r a n t s é t a i en t 

des d e m a n d e s d 'a ide ju r id i c t ionne l l e . P a r t a n t , le rejet pa r les d i r e c t e u r s 

de ces d e m a n d e s re lèvent du t ro i s i ème - et non du d e u x i è m e - m e m b r e 

d e p h r a s e d e l 'ar t ic le 6 § 3 c) de la Conven t i on . 

d) A p p r é c i a t i o n d e la C o u r 

134. La C o u r n ' aperço i t a u c u n e différence no t ab l e e n t r e les posi t ions 

des pa r t i e s devan t la c h a m b r e et leurs a r g u m e n t s devan t la G r a n d e 

C h a m b r e , et ne voit a u c u n e ra ison de s ' é ca r t e r de la conclusion de la 

c h a m b r e q u a n t à la violat ion du d e u x i è m e m e m b r e de ph ra se de 

l 'ar t ic le 6 § 3 c) de la C o n v e n t i o n d a n s la p r é s e n t e affaire. Dès lors, elle 

conclut q u e , pour les ra isons ind iquées pa r la c h a m b r e d a n s son a r r ê t et 

exposées ci-dessus, il y a eu violat ion de ce t t e disposi t ion. 

2. Le troisième membre de phrase de l'article 6 § 3 c) 

a) L 'arrê t d e c h a m b r e 

135. La c h a m b r e a fo rmulé les conclusions su ivan tes sur le fond de ce 

gr ief p r é s e n t é à t i t r e subs id ia i re pa r les r e q u é r a n t s : 

« 108. A la l u m i è r e d e s e s c o n c l u s i o n s s u r la v i o l a t i o n d u d r o i t d e s i n t é r e s s é s à ê t r e 

r e p r é s e n t é s p a r u n avoca t ( p a r a g r a p h e 106 c i - d e s s u s ) , la C o u r juge i nu t i l e d ' e x a m i n e r 
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l ' a r g u m e n t p r é s e n t é à t i t r e s u b s i d i a i r e p a r les r e q u é r a n t s s e lon l e q u e l les i n t é r ê t s de la 

j u s t i c e c o m m a n d a i e n t q u ' o n l e u r a c c o r d â t u n e a s s i s t a n c e j u d i c i a i r e g r a t u i t e p o u r les 

b e s o i n s d e la p r o c é d u r e d e v a n t le d i r e c t e u r . » 

b ) A r g u m e n t s d e s r e q u é r a n t s d e v a n t la G r a n d e C h a m b r e 

136. Les r e q u é r a n t s m a i n t i e n n e n t l ' a r g u m e n t qu ' i ls on t p r é s e n t é à 

t i t r e subs id ia i re au r e g a r d de ce m e m b r e de p h r a s e de l 'ar t icle 6 § 3 c) , 

selon lequel les i n t é r ê t s de la j u s t i ce ex igea ien t l 'octroi d ' une ass i s tance 

j ud i c i a i r e g r a t u i t e ; ils a l l èguen t q u e les d i rec t ives exposées d a n s l 'affaire 

Hone and McCartan p réc i t ée ne r empl i s sen t pas le c r i t è r e des « i n t é r ê t s 

de la j u s t i c e » t i ré de la Conven t ion . A t i t re subs id ia i re , ils p l a iden t que 

l o r squ ' une pr iva t ion de l iber té se t rouve e n j e u , les i n t é r ê t s de la j u s t i ce 

c o m m a n d e n t p a r pr inc ipe d ' acco rde r à l ' in té ressé l ' ass is tance g r a t u i t e 

d ' u n avocat avan t et p e n d a n t u n e a u d i e n c e sur t ou t e s les q u e s t i o n s de 

culpabi l i té ou d ' innocence ( a r r ê t Benhatn p réc i t é , p. 757, §§ 61-64). 

c ) A r g u m e n t s d u G o u v e r n e m e n t d e v a n t la G r a n d e C h a m b r e 

137. Le G o u v e r n e m e n t cons idère q u e les griefs des r e q u é r a n t s 

c o n c e r n a n t la r e p r é s e n t a t i o n p a r u n avocat do ivent ê t r e e x a m i n é s sous 

l 'angle de ce m e m b r e de p h r a s e , et sou t i en t q u e le refus d ' une ass i s tance 

jud ic ia i r e g r a t u i t e aux r e q u é r a n t s n ' é t a i t pas co n t r a i r e aux i n t é r ê t s de la 

j u s t i ce . 

d) A p p r é c i a t i o n d e la C o u r 

138. A la l u m i è r e de ses conclusions sur la violat ion du droi t des 

r e q u é r a n t s à ê t r e r e p r é s e n t é s pa r un avocat ( p a r a g r a p h e 134 ci-dessus) , 

la G r a n d e C h a m b r e j u g e inut i le d ' e x a m i n e r le gr ief p r é s e n t é à t i t re 

subs id ia i re pa r les in té ressés selon leque l les i n t é r ê t s de la jus t i ce 

c o m m a n d a i e n t qu ' on leur acco rdâ t une a s s i s t ance j u d i c i a i r e g r a t u i t e 

pour les besoins de la p r o c é d u r e devan t le d i r ec t eu r . 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

139. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n , 

«Si la C o u r d é c l a r e q u ' i l y a e u v i o l a t i o n d e la C o n v e n t i o n o u d e s e s P r o t o c o l e s , e t s i l e 

d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e n e p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l ieu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 

A. D o m m a g e 

140. Les r e q u é r a n t s n 'on t sollicité a u c u n e sat is fact ion é q u i t a b l e pour 

le d o m m a g e m a t é r i e l éven tue l . 
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141. Q u a n t à l eur d e m a n d e au t i t re du d o m m a g e m o r a l , la c h a m b r e a 
r a i sonné et conclu c o m m e suit : 

« 112. L a C o u r l ' appel le q u ' e l l e ne s a u r a i t s p é c u l e r s u r ce q u i a u r a i t pu se p r o d u i r e 

s ' i l n ' y ava i t p a s e u m a n q u e m e n t a u x g a r a n t i e s p r o c é d u r a l e s d e l ' a r t i c l e 6 d e la 

C o n v e n t i o n ( a r r ê t Iienham p r é c i t é , p . 758 , § 6 8 , e t a r r ê t Findlay c, Royaume-Uni d u 

25 fév r i e r 1997, Recueil 1997-1, p p . 2 8 3 - 2 8 4 , §§ 8 4 - 8 8 ) , s a u f si e l le c o n c l u t à l ' e x i s t e n c e 

d e c a r a c t é r i s t i q u e s s p é c i a l e s d a n s l ' a f fa i re d é n o t a n t u n e « p e r t e d e c h a n c e s r é e l l e s » 

( a r r ê t Perks et autres p r é c i t é , §§ 8 0 - 8 1 , e t a r r ê t Goddi p r é c i t é , p p . 13-14, § 3 5 ) . 

113. D a n s l 'affa i re Goddi, t a n t le r e q u é r a n t q u e s o n r e p r é s e n t a n t a v a i e n t é t é 

e m p ê c h é s d ' a s s i s t e r à l ' a u d i e n c e j u d i c i a i r e a u c o u r s de l a q u e l l e la p e i n e d e l ' i n t é r e s s é 

ava i t é t é a l o u r d i e , et la C o u r a c o n s i d é r é m i e p a r e i l l e p e r t e d e c h a n c e s r ée l l e s jus t i f ia i t 

l ' oc t ro i d ' u n e s a t i s f a c t i o n é q u i t a b l e ( p a r a g r a p h e 35 d e cet a r r ê t ) . D a n s l ' a f fa i re Perks et 

autres, la C o u r n ' a vu a u c u n e r a i s o n d e ne p a s t e n i r c o m p t e d e la d é c l a r a t i o n d u G o u v e r 

n e m e n t a d m e t t a n t q u e la s i t u a t i o n de M . P e r k s é t a i t e x c e p t i o n n e l l e , c o n s i d é r a n t q u e la 

C o u r d ' a p p e l avai t e s t i m é i m p r o b a b l e q u e la Magistrales' Court e û t d é c i d é d ' e n v o y e r 

l ' i n t é r e s s é en p r i s o n si c e t t e j u r i d i c t i o n ava i t e u p l u s d e d é t a i l s s u r s e s p r o b l è m e s d e 

s a n t é et s a s i t u a t i o n p e r s o n n e l l e , q u e s t i o n s s u r l e s q u e l l e s , c o m m e l'a é g a l e m e n t a d m i s 

le G o u v e r n e m e n t , un solicitor r a i s o n n a b l e m e n t c o m p é t e n t a u r a i t a t t i r é l ' a t t e n t i o n d e s 

magistrales. La C o u r a d o n c o c t r o y é u n e i n d e m n i t é p o u r d o m m a g e m o r a l à M . P e r k s . Il 

c o n v i e n t d e n o t e r q u ' e l l e a a u s s i d i t , à p r o p o s d e s a u t r e s r e q u é r a n t s d a n s l 'affa i re Perks et 

autres, q u e r i e n ne l ' a u t o r i s a i t à se l iv re r à d e s s p é c u l a t i o n s q u a n t à l ' i s sue d e la p r o c é 

d u r e les c o n c e r n a n t d e v a n t la Magistrales' Court, e t a e s t i m é q u e le c o n s t a t d e v i o l a t i o n 

c o n s t i t u a i t u n e s a t i s f a c t i o n é q u i t a b l e s u f f i s a n t e . 

114. D a n s l a p r é s e n t e a f f a i r e , la C o u r n e voit p a s d a v a n t a g e d ' é l é m e n t s l ' a u t o r i s a n t à 

s p é c u l e r s u r l ' i s sue de la p r o c é d u r e ou p o u v a n t l ' a m e n e r à s ' é c a r t e r d u r a i s o n n e m e n t 

q u ' e l l e ava i t suivi d a n s l ' a r r ê t Benham. P a r t a n t , e l le e s t i m e q u e le c o n s t a t de v i o l a t i o n 

d e l ' a r t i c l e 6 § 3 c) d e la C o n v e n t i o n c o n s t i t u e e n soi u n e s a t i s f a c t i o n é q u i t a b l e s u f f i s a n t e 

p o u r t o u t d o m m a g e m o r a l é v e n t u e l l e m e n t s u b i p a r les r e q u é r a n t s . » 

142. D e v a n t la G r a n d e C h a m b r e , les r e q u é r a n t s r é i t è r e n t les obser

vat ions qu ' i l s ava ien t p r é s e n t é e s à la c h a m b r e à l ' appui de leur d e m a n d e 

d ' i n d e m n i s a t i o n p o u r d o m m a g e mora l . 

Le G o u v e r n e m e n t souscri t a u x conclusions d e la c h a m b r e . Il e s t ime q u e 

celle-ci a suivi la p r a t i q u e c o n s t a n t e de la C o u r de ne pas spéculer q u a n t à 

l ' issue q u ' a u r a i t eue une p rocédure si les g a r a n t i e s de l 'art icle 6 avaient é té 

respec tées , et qu 'e l le a s ingular i sé c o m m e il se devai t les a r r ê t s r e n d u s clans 

les affaires Goddi c. Italie (9 avril 1984, sér ie A n" 76) et Perks et autres 

c. Royaume-Uni (n"s 25277/94, 25279/94, 25280/94, 25282/94, 25285/94, 

28048/95, 28192/95 et 28456/95, 12 oc tobre 1999), qu i é t a i en t par t icu

l ières. De l'avis d u G o u v e r n e m e n t , ce t t e app roche de la C o u r respec ta i t les 

l imites fondamen ta l e s de son rôle de supervis ion, et l ' a r g u m e n t en faveur 

de l 'appl icat ion de la règle géné ra l e est p a r t i c u l i è r e m e n t solide d a n s les 

c i rcons tances de la p r é s e n t e affaire. A t i t re subsidia i re , le G o u v e r n e m e n t 

sou t i en t q u e les m o n t a n t s r éc l amés a u t i t r e d u d o m m a g e mora l sont 

excessifs. 
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143. La C o u r ne voit a u c u n e ra ison de s ' éca r t e r du r a i s o n n e m e n t et 

de la conclus ion de la c h a m b r e q u a n t aux d e m a n d e s p r é s e n t é e s pa r les 

r e q u é r a n t s en vue d ' ob ten i r u n e sat isfact ion équ i t ab le pour le d o m m a g e 

m o r a l qu ' i l s a u r a i e n t subi . Elle renvoie en o u t r e à l ' a r rê t r écen t Kingsley 

(préc i té , § 43) et conclut que le cons ta t de violat ion de l 'ar t icle 6 § 3 c) de 

la C o n v e n t i o n cons t i tue en soi u n e sa t is fact ion équ i t ab l e suff isante pour 

tout d o m m a g e mora l é v e n t u e l l e m e n t subi pa r les r e q u é r a n t s . 

B. Frais e t d é p e n s 

144. La conclusion de la c h a m b r e , qu i n 'es t pas con t e s t ée devan t la 

G r a n d e C h a m b r e , q u a n t aux d e m a n d e s de r e m b o u r s e m e n t de leurs frais 

et d é p e n s p r é s e n t é e s p a r les r e q u é r a n t s é ta i t la su ivan te : 

« 116. L a C o u r r a p p e l l e q u e , a u t i t r e d e l ' a r t i c l e 41 d e la C o n v e n t i o n , el le r e m b o u r s e 

les f ra is d o n t il e s t é t a b l i q u ' i l s on t é t é r é e l l e m e n t et n é c e s s a i r e m e n t e x p o s é s e t son t 

d ' u n m o n t a n t r a i s o n n a b l e (voir , p a r m i d ' a u t r e s , Nikolova c. Bulgarie [ G C J , n" 3 1 1 9 5 / 9 6 , 

§ 7 9 , C E D H 1999-11, e t Smithet Cradyc. Royaume-Uni ( s a t i s f a c t i o n é q u i t a b l e ) , n™ 3 3 9 8 5 / 9 6 

et 3 3 9 8 6 / 9 6 , § 2 8 , C E D H 2 0 0 0 - I X ) . 

1 1 7 . La C o u r est c o n v a i n c u e q u e les d e m a n d e s de r e m b o u r s e m e n t d e s r e q u é r a n t s 

s a t i s f o n t à ces c o n d i t i o n s ; e n c o n s é q u e n c e , e l l e a c c o r d e a u x i n t é r e s s é s u n e s o m m e d e 

17 124 G B P , t a x e s u r la v a l e u r a j o u t é e c o m p r i s e , m o i n s les 2 3 8 7 , 5 0 e u r o s ( E U R ) 

p e r ç u s d u C o n s e i l d e l ' E u r o p e p a r la voie d e l ' a s s i s t a n c e j u d i c i a i r e . » 

145. Les observa t ions des pa r t i e s à la G r a n d e C h a m b r e p o r t e n t 

exc lus ivement sur les frais s u p p l é m e n t a i r e s exposés pa r les r e q u é r a n t s 

depu i s la p r o c é d u r e devan t la c h a m b r e . 

Les r e q u é r a n t s s o u m e t t e n t une no te de frais d a n s laquel le ils 

d e m a n d e n t le r e m b o u r s e m e n t d ' un m o n t a n t to ta l de 22 731,36 livres 

s t e r l ing (GBP) et 87,70 euros ( E U R ) . L e u r d e m a n d e se vent i le a ins i : 

10 398,75 G B P pour les hono ra i r e s d 'avoca t , t axe su r la va leu r a joutée 

(TVA) incluse, se r a p p o r t a n t au t ravai l fourni p a r les avocats p r inc ipaux 

et a s s i s t an t s e n t r e le 7 février et le 5 m a r s 2003, no tes d ' hono ra i r e s à 

l ' a p p u i ; 10 285,16 G B P pour les hono ra i r e s d e s solicitors, T V A incluse , 

dans le cad re de la p r o c é d u r e devan t la G r a n d e C h a m b r e j u s q u ' a u 

17 m a r s 2003, no tes d ' h o n o r a i r e s à l ' a p p u i ; et 528,75 G B P c o r r e s p o n d a n t 

à une e s t i m a t i o n des frais de solicitors exposés depu i s le 17 m a r s 2003, T V A 

incluse, ainsi q u e 1518,70 G B P et 87,70 E U R (dépenses se r a p p o r t a n t 

e s s e n t i e l l e m e n t à la pa r t i c ipa t ion des r e p r é s e n t a n t s des r e q u é r a n t s à 

l ' aud ience t e n u e à S t r a s b o u r g e t a u x frais d ' expe r t i s e de M"" Loucks e t 

de M. Q u i n n ) . 

Le G o u v e r n e m e n t observe que les m o n t a n t s r éc l amés sont excessifs, 

é t a n t d o n n é q u ' u n e g r a n d e pa r t i e du t ravai l dé ta i l lé a déjà é té effectué 

p e n d a n t la p r o c é d u r e devan t la c h a m b r e . Selon lui, u n e s o m m e de 
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9 000 G B P (TVA incluse) cons t i t ue ra i t un chiffre plus r a i sonnab le pour les 

frais exposés pa r les r e q u é r a n t s devan t la G r a n d e C h a m b r e . 

146. La C o u r souscri t à la conclusion de la c h a m b r e c o n c e r n a n t la 

sat isfact ion équ i t ab l e à accorder p o u r les frais et d é p e n s e n c o u r u s avan t 

le p rononcé de l ' a r rê t de la c h a m b r e . 

147. Q u a n t aux frais et d é p e n s exposés devan t la G r a n d e C h a m b r e , la 

C o u r relève q u e le G o u v e r n e m e n t a d e m a n d é q u e l 'affaire soit renvoyée 

devan t la G r a n d e C h a m b r e u n i q u e m e n t en ce qu i concerne la ques t ion de 

l 'appl icabi l i té de l 'ar t icle 6 à la p r o c é d u r e devan t les d i r e c t e u r s de pr ison. 

O r c e t t e q u e s t i o n c o n s t i t u a i t dé jà u n e p a r t i m p o r t a n t e des obse rva t ions 

des pa r t i e s devan t la c h a m b r e e t , devan t la G r a n d e C h a m b r e , les r e q u é 

r a n t s se fondent l a r g e m e n t sur les conclusions de la c h a m b r e à cet éga rd . 

148. D a n s ces condi t ions , la C o u r j u g e équ i t ab l e d 'oc t royer aux 

r e q u é r a n t s une s o m m e to ta le de 4 4 0 0 0 E U R (TVA compr i se ) couvran t 

l ' ensemble des frais exposés devan t les o r g a n e s de la C o n v e n t i o n , moins 

les 4 294,79 E U R perçus du Consei l de l 'Europe p a r la voie de l ' ass is tance 

j ud i c i a i r e , m o n t a n t à conver t i r en livres s t e r l ing au t aux appl icab le à la 

d a t e du r è g l e m e n t . 

C. I n t é r ê t s m o r a t o i r e s 

149. La C o u r j u g e app rop r i é de ca lque r le t a u x des i n t é r ê t s m o r a t o i r e s 

sur le t aux d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la B a n q u e cen t r a l e 

e u r o p é e n n e majoré de trois poin ts de p o u r c e n t a g e . 

P A R C E S M O T I F S , L A C O U R 

1. Dit, pa r onze voix c o n t r e six, que l 'ar t icle 6 de la Conven t i on est 

appl icable aux p r o c é d u r e s d i r igées con t re les r e q u é r a n t s ; 

2. Dit, pa r onze voix con t re six, qu ' i l y a eu viola t ion de l 'ar t icle 6 § 3 c) 

d a n s le chef des deux r e q u é r a n t s ; 

3. Dit, à l ' u n a n i m i t é , q u e le cons ta t de violat ion cons t i tue en soi u n e 

sat isfact ion équ i t ab l e suff isante pour le d o m m a g e m o r a l éven tue l l e 

m e n t subi pa r les r e q u é r a n t s ; 

4. Dit, p a r seize voix con t r e u n e , 

a) q u e l 'E ta t d é f e n d e u r doi t ve r se r aux r e q u é r a n t s , d a n s les 

t rois mois à c o m p t e r de la d a t e du p r é s e n t a r r ê t , 44 000 E U R 

( q u a r a n t e - q u a t r e mille euros) au t i t r e des frais et d é p e n s exposés 

p a r les i n t é r e s sé s d e v a n t les o r g a n e s d e la Conven t ion , t a x e sur 

la va l eu r a jou tée compr i se , moins les 4 294,79 E U R ( q u a t r e mille 

deux cent q u a t r e - v i n g t - q u a t o r z e euros so ixan te -d ix-neuf c e n t i m e s ) 
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versés pa r le Consei l de l 'Europe au t i t r e de l ' a ss i s tance jud ic i a i r e , 

m o n t a n t à conver t i r en livres s t e r l ing au t a u x appl icable à la da t e 

du r è g l e m e n t ; 

b) q u ' à c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t , 

ces m o n t a n t s se ron t à m a j o r e r d ' un i n t é r ê t s imple à un t a u x égal au 

t a u x d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e 

e u r o p é e n n e a u g m e n t é de t rois poin ts de p o u r c e n t a g e ; 

5. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion é q u i t a b l e pour le 

su rp lus . 

Fai t en f rançais et en ang la i s , puis p rononcé en a u d i e n c e pub l ique a u 

Pala is des Dro i t s de l ' H o m m e , à S t r a sbou rg , le 9 oc tobre 2003. 

Luz ius W l L D H A B E R 

P r é s i d e n t 

Paul MAHONEY 

Greffier 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de 

la Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions sépa rées 

su ivan tes : 

- opinion d i s s iden te de M. Pe l lonpää , à laquel le d é c l a r e n t se ral l ier 

M. W i l d h a b e r , M™' P a l m et M. Caflisch ; 

- opinion d i s s iden te c o m m u n e à M. Zupanc i c et M. M a r u s t e . 

L.W. 

P.J .M. 
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O P I N I O N D I S S I D E N T E D E M . L E J U G E P E L L O N P À À , 

À L A Q U E L L E D É C L A R E N T S E R A L L I E R M . W I L D H A B E R , 

M n , c P A L M E T M . C A F L I S C H , J U G E S 

(Traduction) 

J ' a i voté con t re le cons ta t d ' u n e viola t ion en l 'espèce, pu i squ ' à m o n sens 

l 'ar t ic le 6 ne s ' app l ique pas à la p r o c é d u r e disc ipl inai re en cause . Il ne faut 

pas en conclure q u e j e con tes t e la nécess i té de g a r a n t i e s j u r i d i q u e s 

en m a t i è r e de discipline p é n i t e n t i a i r e . Toutefo is , si de te l les g a r a n t i e s 

doivent ê t r e é laborées pa r le biais de la j u r i s p r u d e n c e de la C o u r , il 

conv iendra i t q u e ce t t e évolut ion se p roduise de m a n i è r e r a i s o n n a b l e m e n t 

prévis ible , sans solut ion de con t i nu i t é e n t r e le nouvel a r r ê t de pr inc ipe et 

la j u r i s p r u d e n c e a n t é r i e u r e . 

U n e r u p t u r e dans ce t t e con t i nu i t é n 'es t pas év iden te à p r e m i è r e vue , 

pu i sque la major i t é affirme son a l légeance aux c r i t è res Engel1 (pa ra 

g r a p h e 85 du p r é s e n t a r r ê t ) , ce à quoi j e souscris volont iers . De m ê m e , 

j ' a d h è r e sans réserve à la conclusion de la C o u r c o n c e r n a n t le p r e m i e r 

c r i t è r e , à savoir q u e «la p r o c é d u r e re la t ive à de tel les infract ions est 

cons idérée en dro i t i n t e r n e c o m m e re levant du droi t d i sc ip l ina i re et 

poursu i t l 'objectif de m a i n t e n i r l 'ordre d a n s l ' ence in te de la p r i son» 

( p a r a g r a p h e 90 de l ' a r r ê t ) . 

M o n désaccord po r t e sur l ' appl ica t ion du d e u x i è m e et , tou t pa r t i cu

l i è r e m e n t , du t ro i s ième de ces c r i t è r e s . 

Lorsqu 'e l le en vient à ana lyse r la n a t u r e de l ' accusat ion — le d e u x i è m e 

des c r i t è r e s Engel - la major i t é no te b ien q u e « les infract ions en ques t ion 

conce rna i en t un g r o u p e ayan t un s t a t u t spéci f ique» ( p a r a g r a p h e 103 de 

l ' a r r ê t ) 2 , et s emble en o u t r e r e c o n n a î t r e que l ' accusa t ion p o r t é e à 

l ' encon t re du second r e q u é r a n t avai t t r a i t à un incident r e l a t i v e m e n t 

m i n e u r p a r c o m p a r a i s o n avec les faits l i t igieux dans l 'affaire Campbell et 

Fell ( p a r a g r a p h e 104) 3 . M a l g r é tou t , la C o u r pa rv ien t en l 'espèce à la 

m ê m e conclusion q u e d a n s c e t t e d e r n i è r e affaire, pu isqu 'e l le e s t ime q u e 

1. A r r ê t Engel et autres c. Pays-Bas d u 8 ju in 1976, s é r i e A n" 22 . 
2. V o i r , p a r e x e m p l e , Weber c. Suisse, a r r ê t d u 22 m a i 1990, s é r i e A n" 177, p . 18, § 33 ( « L e s 

s a n c t i o n s d i s c i p l i n a i r e s o n t e n g é n é r a l p o u r b u t d ' a s s u r e r le r e s p e c t , p a r les m e m b r e s d e 

g r o u p e s p a r t i c u l i e r s , d e s r è g l e s d e c o m p o r t e m e n t p r o p r e s à ces d e r n i e r s » ) . 

3 . D a n s l 'affa i re Campbell et Fell c. Royaume-Uni ( a r r ê t d u 2 8 j u i n 1984, s é r i e A n" 8 0 ) , la n a t u r e 

« p a r t i c u l i è r e m e n t g r a v e » d e s i n f r a c t i o n s e t les c o n s i d é r a t i o n s y a f f é r e n t e s n ' o n t p a s suffi 

« p o u r a m e n e r la C o u r à c o n c l u r e à la n é c e s s i t é d e c o n s i d é r e r c o m m e « p é n a l e s », a u x fins d e 

la C o n v e n t i o n , les i n f r a c t i o n s r e p r o c h é e s à M . C a m p b e l l , m a i s e l l c j s ] l e u r i m p r i m e f n t ] u n 

a s p e c t q u i n e co ïnc ide p a s e x a c t e m e n t avec ce lu i d ' u n p r o b l è m e d e p u r e d i s c i p l i n e » (p . 3 6 , 

§ 71) . M . C a m p b e l l a é t é r e c o n n u c o u p a b l e de m u t i n e r i e e t d e vo ies d e fait g r a v e s s u r la 

p e r s o n n e d ' u n g a r d i e n ( p p . 10-12, §§ 13-14) . 
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les é l é m e n t s p e r t i n e n t s i m p r i m e n t aux infrac t ions « u n aspect qu i ne 

coïncide pas e x a c t e m e n t avec celui d 'un p r o b l è m e de p u r e discipline » 

( p a r a g r a p h e 106 de l ' a r r ê t ) . 

I név i t ab l emen t , beaucoup d ' infract ions discipl inaires ou de compor

t e m e n t s passibles de sanc t ions , que l s qu ' i l s soient , p r é s e n t e n t des simili

t udes avec des infractions de droi t c o m m u n , ce qui , en ce sens , leur 

i m p r i m e donc « u n c e r t a i n a s p e c t » . C e p e n d a n t , cet aspect est en l 'espèce 

r e l a t i v e m e n t a t t é n u é pa r r appor t à ce qu ' i l é ta i t dans l 'affaire Campbell et 

Fell. En o u t r e , j e ne vois pas c o m m e n t l 'on peut t en i r le «verdic t de culpa

bilité » ( p a r a g r a p h e s 105 et 124 de l ' a r rê t ) pour un é l é m e n t p r imord ia l aux 

fins de d i s t i ngue r e n t r e les infractions « p é n a l e s » et «disc ip l ina i res» 

pu isque n o m b r e de c o m p o r t e m e n t s passibles de sanc t ions , y compr is ceux 

qui sont t r a d i t i o n n e l l e m e n t j u g é s d a n s le cadre de p rocédure s discipli

na i res , p r é supposen t la culpabi l i té des pe r sonnes c o n c e r n é e s ' . 

T o u t b ien cons idé ré , l 'analyse de la n a t u r e des accusa t ions à la l umiè re 

de l ' a r rê t Campbell et Fell ne fait qu ' é lo igne r u n peu plus la p r é s e n t e affaire 

de la sphè re péna l e . En m ê m e t e m p s , j ' a d m e t s q u e ce n ' es t pas dé te r 

m i n a n t p u i s q u ' e n d e r n i e r ressor t la classification de la p r o c é d u r e dépend 

du t ro i s i ème c r i t è r e , la n a t u r e et le deg ré de sévér i té de la sanc t ion . O r 

c'est p r é c i s é m e n t sur ce point q u e m o n désaccord avec la major i t é est le 

plus profond. 

Dans l ' a r rê t Campbell et Fell, l ' examen de la C o u r por ta i t su r une p e r t e de 

remise de peine de cinq cent soixante-dix j o u r s au total , qui s ' accompagnai t 

d ' au t r e s sanct ions". D a n s l 'affaire R. v. the Secretary ofState for the Home Depart

ment, ex parte Carroll, Al-Hasan and Greenfield (a r rê t de la C o u r d 'appel du 

19 ju i l le t 2001), Lord Woolf (au p a r a g r a p h e 53 de son a r r ê t ) a dit a j u s t e 

t i t r e que le cas de M. Greenf ie ld , qui por ta i t sur vingt et un j ou r s de 

dé t en t i on s u p p l é m e n t a i r e s , é ta i t « t r è s différent de la s i t ua t ion» examinée 

dans l 'affaire Campbell et Fell. Les r e q u é r a n t s en l 'espèce se sont vu infliger 

r e spec t ivement sept et q u a r a n t e j o u r s de dé t en t i on s u p p l é m e n t a i r e s . 

J ' a d m e t s q u e , d a n s le cas d ' u n e p e r s o n n e en l ibe r té , u n e sanc t ion ayant 

pour effet de la pr iver de ce t t e l iber té p e n d a n t sept j o u r s et , a fortiori, 

p e n d a n t q u a r a n t e j o u r s , a u r a i t pour r é su l t a t de m e t t r e l ' a r t ic le 6 e n j e u . 

Mais u n e sanc t ion de jours de d é t e n t i o n s u p p l é m e n t a i r e s infligée à une 

p e r s o n n e déjà sous le coup d ' une d é t e n t i o n r égu l i è re peut -e l le r ée l l emen t 

ê t re ass imi lée à une « n o u v e l l e » pr ivat ion de l iber té ( p a r a g r a p h e 124 du 

p r é s e n t a r r ê t ) ? P o u r r é p o n d r e à ce t t e ques t ion , il convient d ' ana lyse r la 

s i tua t ion factuel le des r e q u é r a n t s à la l umiè r e de sa qual i f ica t ion en droit 

1. V o i r Tyler c. Royaume-Uni (n" 2 1 2 8 3 / 9 3 , d é c i s i o n d e la C o m m i s s i o n du 5 av r i l 1994, 

D é c i s i o n s et r a p p o r t s 77-B, p . 8 1 ) , d a n s l a q u e l l e le r e q u é r a n t a é t é « r e c o n n u c o u p a b l e » 

d ' a c c u s a t i o n s d ' a d u l t è r e p a r les j u r i d i c t i o n s e c c l é s i a s t i q u e s a n g l a i s e s d a n s le c a d r e d ' u n e 

p r o c é d u r e q u a l i f i é e d e « d i s c i p l i n a i r e » p a r la C o m m i s s i o n . 

2 . Campbell et Fell p r é c i t é , p p . 11-12, §§ 14-16, e t p p . 3 7 - 3 8 , § 72 . 
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i n t e r n e . C o m m e M. Zupanc ic et M. M a r u s t e d a n s leur opinion d i s s iden te , 

j e p r e n d s pour po in t de d é p a r t l ' a r rê t p rononcé pa r Lord Woolf dans 

l 'affaire s u s m e n t i o n n é e . Lord Woolf, un m a g i s t r a t de p r e m i e r p lan possé

dan t une exper t i se pa r t i cu l i è r e d a n s le d o m a i n e des droi t s des d é t e n u s e t 

a p p a r e m m e n t tou t à fait disposé à a p p l i q u e r les n o r m e s définies p a r la 

C o n v e n t i o n , a conclu q u e le c h a n g e m e n t de r é g i m e j u r i d i q u e o p é r é en 

1991 ( p a r a g r a p h e s 46-50 du p r é s e n t a r r ê t ) , donc ap rè s l ' a r rê t r e n d u d a n s 

l 'affaire Campbell et Fell, n ' é t a i t pas auss i radica l q u e ce qui é ta i t p r é t e n d u . 

C o m m e avan t l ' en t rée en v igueur de la loi de 1991, la pe ine p rononcée pa r 

le t r i buna l co r respond à la vé r i t ab le d u r é e de la p e i n e 1 . 

D a n s son r a i s o n n e m e n t conc luan t à l ' inappl icabi l i té de l 'ar t icle 6, 

Lord Woolf poursuivi t ainsi ( p a r a g r a p h e 44 de son a r r ê t ) : 

« L e s j o u r s s u p p l é m e n t a i r e s inf l igés à c h a c u n d e s a p p e l a n t s n ' o n t p a s e u p o u r r é s u l t a t 

d ' a l o u r d i r l e u r p e i n e . Il ne s ' ag i s sa i t p a s d ' u n e n o u v e l l e p e i n e d ' e m p r i s o n n e m e n t . L e u r 

effet a é t é d e r e t a r d e r la l i b é r a t i o n c o n d i t i o n n e l l e d e s a p p e l a n t s . M a n i f e s t e m e n t , c e t t e 

s a n c t i o n a eu p o u r ceux-c i d e s c o n s é q u e n c e s c o n c r è t e s , à s avo i r r e t a r d e r l e u r l i b é r a t i o n . 

M a i s s u r le p l a n d u d r o i t , il ne s ' ag i s s a i t n u l l e m e n t d ' u n e a u g m e n t a t i o n de l e u r p e i n e . 

L e s j o u r s d e d é t e n t i o n s u p p l é m e n t a i r e s ne d e v a i e n t en a u c u n cas r a l l o n g e r la p e i n e 

ef fec t ive q u e les a p p e l a n t s é t a i e n t e n t r a i n d e p u r g e r , e t c ' é t a i t la p e i n e p r o n o n c é e p a r 

le t r i b u n a l q u i c o n s t i t u a i t la j u s t i f i c a t i o n d e la d é t e n t i o n d e s a p p e l a n t s a u x fins d e 

l ' a r t i c l e 5 § 1 d e la C o n v e n t i o n e u r o p é e n n e d e s D r o i t s de l ' H o m m e . » 

A l ' ins tar de M M . les j u g e s Zupanc i c et M a r u s t e , j e ne vois pas 

« c o m m e n t l'on pour ra i t ê t r e plus c la i r» sur ce t t e ques t ion . O r la major i té 

nous dit q u e l ' a r g u m e n t a t i o n développée pa r Lord Woolf n 'es t pas 

« f o n d a m e n t a l e ] pour d é t e r m i n e r la n a t u r e précise de la sanc t ion de j o u r s 

de d é t e n t i o n s u p p l é m e n t a i r e s » ( p a r a g r a p h e 123 du p ré sen t a r r ê t ) . A 

l 'appui de ce t t e c r i t ique , l ' a r rê t invoque l 'affaire Stafford c. Royaume-Uni 

( [ G C ] , n" 46295/99, C E D H 2002-IV) et l 'accent qui y est mis sur le fait 

qu ' i l peut falloir « par -de là les a p p a r e n c e s (...) s ' a t t ache r à c e r n e r la réa l i té 

de la s i t ua t i on» . Il est ensu i te précisé q u e la réa l i té décou lan t des j o u r s de 

d é t e n t i o n s u p p l é m e n t a i r e s , «c 'es t q u e les d é t e n u s r e s t en t en pr i son au-de là 

de la d a t e à laquel le ils a u r a i e n t dû n o r m a l e m e n t ê t re l ibérés , en consé

q u e n c e d ' une p rocédure disc ipl inai re s épa rée sans lien j u r i d i q u e avec leur 

c o n d a m n a t i o n et l eur pe ine in i t ia les» ( p a r a g r a p h e 123 d u p r é s e n t a r r ê t ) . 

J e ne peux q u ' ê t r e d 'accord avec le pr inc ipe géné ra l qui veut q u e , pour 

i n t e r p r é t e r la Conven t ion , on s ' a t t a c h e , pa r -de là les a p p a r e n c e s , à c e r n e r 

1. « T o u t e f o i s , les c h a n g e m e n t s ne s o n t p a s a u s s i i m p o r t a n t s q u e le p r é t e n d e n t les 

p l a i g n a n t s . L e s p e i n e s in f l igées a v a n t l ' e n t r é e e n v i g u e u r de la loi d e 1991 e t les s a n c t i o n s 

p r o n o n c é e s u l t é r i e u r e m e n t o n t p o u r p r i n c i p a l e c a r a c t é r i s t i q u e c o m m u n e le fait q u e , d a n s 

les d e u x c a s , les s e n t e n c e s p r o n o n c é e s p a r le t r i b u n a l c o r r e s p o n d e n t à la v é r i t a b l e d u r é e 

d e la p e i n e » ( p a r a g r a p h e 4 1 ) . L o r d W o o l f a é g a l e m e n t s o u l i g n é q u ' i l ava i t d û p r e n d r e e n 

c o m p t e l ' a r t i c l e 6 d e la C o n v e n t i o n , p u i s q u e M . G r e e n f i e l d ava i t c o m m i s u n e i n f r a c t i o n a u 

r è g l e m e n t p é n i t e n t i a i r e a p r è s l ' e n t r é e e n v i g u e u r de la loi d e 1998 s u r les d r o i t s d e l ' h o m m e 

( p a r a g r a p h e s 24 et 3 3 ) . 
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la réa l i té de la s i tua t ion . J e souscris é g a l e m e n t à l 'évolut ion de la 

j u r i s p r u d e n c e opé rée par l ' a r rê t Stajford ; j ' e n veux d 'a i l l eurs pour preuve 

q u e j ' a i vo té avec la ma jo r i t é su r tous les po in t s d a n s c e t t e affaire. 

J ' é p r o u v e c e p e n d a n t de l ' e m b a r r a s devan t la facilité a p p a r e n t e avec 

laquel le la major i té renvoie à l 'affaire Stajjord - l aquel le conce rna i t un 

d é t e n u qui pu rgea i t une peine cons idérée de facto c o m m e u n e peine 

pe rpé tue l l e i n d é t e r m i n é e et qu i re levai t de l 'ar t icle 5 - d a n s le cad re de 

la p r é s e n t e espèce , qu i a t r a i t à des d é t e n u s p u r g e a n t une pe ine à d u r é e 

d é t e r m i n é e et qu i m e t e n j e u l 'ar t icle 6. 

L ' a r r ê t d a n s l 'affaire Stafford cons t i tua i t une é t a p e logique d a n s une 

évolut ion r e l a t i v e m e n t longue , au cours de laquel le c e r t a i n e s g a r a n t i e s et 

c e r t a in s pr inc ipes c o n c e r n a n t l 'ar t icle 5 tels qu ' i l s ava ien t é t é app l iqués 

d a n s l 'affaire Weeks c. Royaume-Uni ( a r r ê t du 2 m a r s 1987, série A n° 114) 

à un d é t e n u p u r g e a n t une pe ine p e r p é t u e l l e d i s c ré t i onna i r e ont é té 

é t e n d u s d ' abord à des m i n e u r s c o n d a m n é s pour m e u r t r e à u n e peine 

d ' e m p r i s o n n e m e n t « p o u r la d u r é e qu ' i l p la i ra à Sa M a j e s t é » (voir, pa r 

e x e m p l e , Hussain c. Royaume-Uni, a r r ê t du 21 février 1996, Recueil des arrêts 

et décisions 1996-1) pu is , f ina lemen t , à des d é t e n u s p u r g e a n t des peines 

p e r p é t u e l l e s obl iga to i res (Stafford). Le « l i e n » invoqué d a n s les passages 

d e l ' a r rê t Stafford c i tés au p a r a g r a p h e 123 ne peu t ê t r e a u t r e chose 

q u ' u n e ré fé rence à l ' exigence d ' un « l ien de c a u s a l i t é » ' , tel q u ' e x a m i n é 

a u r e g a r d de l 'ar t icle 5 § 1 d a n s l 'affaire Weeks, e n t r e la c o n d a m n a t i o n 

ini t ia le et les ra i sons du rappe l en pr ison d ' un d é t e n u f rappé d ' u n e peine 

« d i s c r é t i o n n a i r e » admis au bénéfice de la l ibéra t ion condi t ionne l le et 

ainsi r e d e v e n u « l i b r e » - ce qui est u n e ques t ion de fait (Weeks, p. 22, 

§ 40) . En l ' absence d 'un tel lien de causa l i t é , la c o n d a m n a t i o n prononcée 

à l 'origine ne sau ra i t cons t i tue r , aux fins de l 'ar t icle 5 § 1, une base légale 

pour la nouvel le pr iva t ion de l iber té p r e n a n t la forme d ' un r appe l en 

pr ison. 

C e t t e ques t ion a é té e x a m i n é e et a fait l 'objet d ' a u t r e s déve loppemen t s 

dans la j u r i s p r u d e n c e pos t é r i eu re . D a n s l ' a r rê t Stafford, la C o u r a j ugé 

«é tab l i en droi t i n t e r n e q u e r ien ne d i s t ingue les d é t e n u s c o n d a m n é s à 

u n e pe ine pe rpé tue l l e obl igatoi re des pe r sonnes p u r g e a n t une peine 

pe rpé tue l l e d i sc ré t ionna i re et des m i n e u r s c o n d a m n é s pour m e u r t r e » 

(§ 79). La peine pe rpé tue l l e obl igatoire ayan t en r éa l i t é cessé - en raison 

de l 'évolution du droi t i n t e r n e - de signifier un e m p r i s o n n e m e n t à vie (sauf 

dans les affaires except ionnel les imp l iquan t un «tariff» à p e r p é t u i t é ) , il y 

1. A u p a r a g r a p h e 42 (p . 23) d e l ' a r r ê t Weeks (c i té a u p a r a g r a p h e 6 4 d e l ' a r r ê t Stafford a u q u e l 

le p a r a g r a p h e 123 d u p r é s e n t a r r ê t r e n v o i e ) , il es t di t n o t a m m e n t : « E n o u t r e , d a n s cet 

a l i n é a , le m o t « a p r è s » n ' i m p l i q u e p a s u n s i m p l e o r d r e c h r o n o l o g i q u e de succe s s ion e n t r e 

« c o n d a m n a t i o n » e t « d é t e n t i o n » : la s e c o n d e do i t d e s u r c r o î t r é s u l t e r d e la p r e m i è r e , se 

p r o d u i r e « à la s u i t e e t p a r s u i t e » - ou « e n v e r t u » - « d e ce l l e -c i» (...) E n bref , il do i t e x i s t e r 

e n t r e e l l es u n l i en de c a u s a l i t é suf f i san t (...) » 
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avait t ou t e s les ra isons d ' é t e n d r e l 'exigence d ' un « l ien de causa l i t é» , au 

sens de l ' a r rê t Weeks, à tou te pr ivat ion de l iber té a l lant au-de là du tarif/'-

q u e ce soit un r appe l en pr i son ou a u t r e chose - de la m ê m e façon qu 'e l le 

s ' appl ique aux d é t e n u s p u r g e a n t une peine pe rpé tue l l e d i sc ré t ionna i re . 

A m o n sens , il exis te des différences i m p o r t a n t e s e n t r e la p r é s e n t e 

espèce et les s i tua t ions en cause d a n s les affaires du type Weeks/Stafford. 

P r e m i è r e m e n t , à la l umiè re de l ' a r rê t de Lord Woolf, j e ne sau ra i s e s t imer 

q u e le passage du r ég ime de « p e r t e s de r emise d ' u n e p e i n e » à celui 

de «jours s u p p l é m e n t a i r e s » (ou d 'un «pr iv i lège» à une « e s p é r a n c e 

l ég i t ime» , voir le p a r a g r a p h e 121 de l ' a r rê t en l 'espèce) a r e p r é s e n t é en 

droi t i n t e r n e u n e modif icat ion c o m p a r a b l e à la d i spar i t ion de la dis t inct ion 

e n t r e les di f férentes formes de pe ines pe rpé tue l l e s , telle qu 'e l le ressor t des 

évolut ions décr i tes c i -dessus 1 . D e u x i è m e m e n t , j e ne peux m e convaincre 

q u e les c i rcons tances de l 'espèce a ien t suf f i samment de s imi l i tudes avec 

celles des affaires Weeks/Stafford pour q u e l'on puisse , à pa r t i r de ces 

affaires, t r a n s p o s e r l 'exigence s u s m e n t i o n n é e d ' u n « l i en» à la s i tua t ion en 

l 'espèce, laquel le concerne des pe r sonnes p u r g e a n t des peines d ' empr i son 

n e m e n t de d u r é e d é t e r m i n é e ap rè s u n e c o n d a m n a t i o n pour , pa r exemple , 

viol et t en t a t ive de m e u r t r e . G é n é r a l e m e n t , u n e s i tua t ion où des m e s u r e s 

discipl inaires sont l é g i t i m e m e n t requises est suscept ib le de découler d 'un 

c o m p o r t e m e n t n ' ayan t aucun r appor t avec la c o n d a m n a t i o n ini t iale . D a n s 

la d e r n i è r e ph ra se du p a r a g r a p h e 123, la ma jo r i t é semble dire implici te

m e n t q u e , dans ce r t a ines s i tua t ions , la p rocédure discipl inaire pour ra i t 

ê t re liée à la c o n d a m n a t i o n et à la pe ine p rononcées à l 'origine et q u ' u n tel 

lien pour ra i t ê t r e p e r t i n e n t pour la qual if icat ion de ce t t e p r o c é d u r e . J ' a i du 

mal , j e l 'avoue, à imag ine r une s i tua t ion où tel sera i t le cas. De m o n point de 

vue , si l 'on veut v r a i m e n t faire in te rven i r l 'exigence d ' un « lien », alors le lien 

e n t r e la pe ine ini t iale et les j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s t i en t 

u n i q u e m e n t au fait que la p r e m i è r e couvre é g a l e m e n t la pér iode p e n d a n t 

laquel le les seconds doivent ê t r e pu rgés et fournit une base légale", aux fins 

de l 'ar t icle 5 § 1, à la d é t e n t i o n p e n d a n t ce t t e pé r iode . 

Il découle n a t u r e l l e m e n t de ce q u e j e viens d e d i re q u e j e suis aussi en 

désaccord avec l'avis de la ma jo r i t é selon lequel « le s imple fa i t» que «les 

r e q u é r a n t s é t a i e n t des d é t e n u s p u r g e a n t une pe ine de pr ison l é g a l e m e n t 

infligée ne s au ra i t jus t i f ie r (...) d ' é tab l i r une d i s t inc t ion e n t r e leur s i tua

t ion et celle de civils ou de mi l i t a i res en l iber té » ( p a r a g r a p h e 125). A m e s 

1. E n v é r i t é , l ' a r r ê t Slafford n e se c o n t e n t e p a s d e t e n i r c o m p t e de l ' évo lu t ion du d ro i t i n t e r n e , 

m a i s i n d i q u e auss i q u e l ' a p p r o c h e a n t é r i e u r e d e la C o u r q u a n t à la s i t u a t i o n d e s d é t e n u s 

f r appés d ' u n e p e i n e p e r p é t u e l l e o b l i g a t o i r e ( t e l l e q u ' e l l e r e s s o r t d e Wynne c. Royaume-Uni, 
a r r ê t d u 18 j u i l l e t 1994, s é r i e A n" 294-A) ava i t m ê m e é t é c o n s i d é r é e p a r c e r t a i n s j u g e s 

n a t i o n a u x c o m m e u n o b s t a c l e à d e s é v o l u t i o n s s o u h a i t a b l e s (Stafford, §§ 46-47) . 

2 . L ' a r r ê t d e la m a j o r i t é ( p a r a g r a p h e 122) a d m e t q u e la c o n d a m n a t i o n et la p e i n e i n i t i a l e s 

c o n t i n u e n t d ' ê t r e la b a s e l é g a l e de la p r i v a t i o n d e l i b e r t é p e n d a n t les j o u r s s u p p l é m e n t a i r e s . 
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yeux, la différence est f o n d a m e n t a l e . C e l a me condui t é g a l e m e n t à 

conc lure q u e les j o u r s s u p p l é m e n t a i r e s infligés ne s a u r a i e n t pa s se r pour 

occas ionner un « pré jud ice i m p o r t a n t » au sens du p a r a g r a p h e 82 de l ' a r rê t 

Engel et autres p réc i t é . J e relève que m ê m e l 'infliction de la sanc t ion 

m a x i m u m de q u a r a n t e - d e u x j o u r s n ' a u r a i t pas en soi e m p ê c h é la l ibéra

t ion des r e q u é r a n t s l o n g t e m p s - en fait p lus ieurs a n n é e s - avan t le t e r m e 

de leurs peines respec t ives . 

C e l a é t a n t , j e r econna i s que les c h a n g e m e n t s d a n s le r é g i m e et les 

concep t ions au niveau i n t e r n e , qu i se sont ma t é r i a l i s é s d a n s la ré forme 

de 1991, doivent é g a l e m e n t se t r a d u i r e dans l ' i n t e r p r é t a t i o n de la 

Conven t ion . Alors q u e ces modif ica t ions ne jus t i f i en t pas , à m o n sens, la 

conclusion selon laquel le les j o u r s de d é t e n t i o n s u p p l é m e n t a i r e s dev ra i en t 

ê t r e cons idérés c o m m e une sanc t ion péna l e au sens de l 'ar t icle 6, elles 

p rovoquen t chez tou t d é t e n u l ' e spé rance d ' ê t r e l ibéré sous condi t ion une 

fois qu ' i l a u r a pu rgé la moi t ié ou les deux t ie rs de sa pe ine ( p a r a g r a p h e 48 

du p r é s e n t a r r ê t ) . O n peu t e s t i m e r q u e le fait de décevoir ce t t e a t t e n t e par 

l 'infliction de j o u r s s u p p l é m e n t a i r e s , m ê m e si ceux-ci ne peuven t pro

longer la d u r é e de la pe ine ini t ia le qui forme toujours la base légale de la 

d é t e n t i o n , soulève de nouvel les ques t i ons j u r i d i q u e s re la t ives à la priva

tion de l iber té de la p e r s o n n e conce rnée . A cet éga rd , la p r é s e n t e espèce 

est c o m p a r a b l e à d ' a u t r e s affaires d a n s lesquel les « d e nouvel les ques t ions 

de l éga l i t é» a p p a r a i s s e n t au cours d ' une d é t e n t i o n pour laque l le la peine 

ini t iale ou u n e a u t r e décision con t inue b ien d ' ê t r e la base légale aux fins 

de l 'ar t ic le 5 § 1. Il exis te u n e j u r i s p r u d e n c e p o r t a n t , n o t a m m e n t , sur des 

affaires re la t ives à des p a t i e n t s i n t e r n é s en é t a b l i s s e m e n t s psychia

t r i q u e s ' , des récidivis tes « m i s à disposi t ion du g o u v e r n e m e n t » 2 et diffé

r e n t e s ca tégor ies de d é t e n u s e m p r i s o n n é s à vie au R o y a u m e - U n i ' , dans 

lesquel les la C o u r a e s t imé que les r e q u é r a n t s ava ien t d ro i t , en ve r tu de 

l 'ar t icle 5 § 4, à un cont rô le de la légal i té des nouvel les ques t ions qui 

p o u r r a i e n t surg i r r e l a t i v e m e n t à l eur d é t e n t i o n , m ê m e si la base légale 

de ce t t e d é t e n t i o n é ta i t d e m e u r é e la m ê m e aux fins de l 'ar t icle 5 § 1. 

A m o n sens , il y a b e a u c o u p à dire en faveur de la thèse selon laquel le 

l 'infliction de j o u r s s u p p l é m e n t a i r e s en v e r t u d 'un sys t ème tel q u e celui 

en cause en l 'espèce doit m e t t r e en j e u les g a r a n t i e s de l 'ar t icle 5 § 4. 

Toutefo is , j e m e refuse à a l ler plus loin, pu i sque la C o u r n 'es t pas saisie 

d 'un gr ief t i r é de l 'ar t ic le 5 § 4. En par t i cu l i e r , j e m e g a r d e de spécule r sur 

la ques t i on de savoir si le dro i t angla i s , tel q u ' a p p l i q u é en l 'espèce, sera i t 

conforme à u n e telle obl iga t ion décou lan t de l 'art icle 5 § 4. 

1. V o i r , p a r e x e m p l e , Wintenverp c. Pays-Bas, a r r ê t d u 2 4 o c t o b r e 1979, s é r i e A n ° 3 3 , p p . 22 -23 , 

§ § 5 3 et 5 5 . 

2. Van Droogenbroeck c. Belgique, a r r ê t du 24 j u i n 1982, s é r i e A n" 5 0 , p p . 23-26 , § 44 -48 . 

3 . V o i r , p a r e x e m p l e , Weeks, p p . 2 8 - 2 9 , §§ 56 -58 . 
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(Traduction) 

A. I n t r o d u c t i o n 

Nous r e g r e t t o n s de ne pouvoir souscr i re au cons ta t de violat ion que fait 

la ma jo r i t é en l 'espèce. 

A t i t r e pr inc ipa l , la mise en j e u des ple ines g a r a n t i e s énoncées à 

l 'ar t icle 6 - y compr i s du droi t à l ' ass is tance d 'un dé fenseu r prévu 

à l 'ar t icle 6 § 3 c) - d a n s le c ad re des recours ap rè s c o n d a m n a t i o n 

( l ibéra t ion condi t ionne l le ) p ré suppose un pr inc ipe t e n a n t à la n a t u r e 

j u r i d i q u e de la pe ine ini t iale a u q u e l nous ne souscr ivons pas e n t i è r e 

m e n t . Si l 'on é t a i t en r evanche d a n s la s i tua t ion inverse , c 'es t-à-dire si un 

E ta t m e m b r e devai t formal iser e n t i è r e m e n t les p rocédure s d isc ip l ina i res 

au sein de ses pr i sons , nous m e t t r i o n s p e u t - ê t r e en d o u t e la p e r t i n e n c e 

d ' u n e tel le solut ion mais nous ne pour r ions pas s o u t e n i r a priori qu 'e l le 

enfre in t un aspect q u e l c o n q u e de la Conven t ion , à moins q u e des 

conséquences d é s a s t r e u s e s n 'en décou len t - , c o m m e tel a é t é le cas d a n s 

l 'affaire Mastromatteo c. Italie ( [ G C ] , n° 37703/97, C E D H 2002-VIII) . 

S'il est vrai q u e des affaires difficiles abou t i s sen t à un droi t banca l , nous 

e s t i m o n s q u e nous nous t rouvons face à u n e telle s i tua t ion . 

1. Aux p a r a g r a p h e s 123 et 124 du p r é s e n t a r r ê t , qui selon nous sont les 

passages clés de l ' a r rê t de la G r a n d e C h a m b r e , la C o u r déc la re : 

« 123. C o m m e l 'a r e l evé le Lord Chief Justice W o o l f e n l ' a f fa i re R. v. the Secretary of State 
for the Home Department, ex parte Carroll, Al-Hasan and Greenfield (...) les j o u r s s u p p l é m e n 

t a i r e s inf l igés à u n d é t e n u n ' o n t p a s p o u r effet d ' a l o u r d i r s a p e i n e a u r e g a r d du d r o i t 

i n t e r n e . La d é t e n t i o n d e s r e q u é r a n t s d u r a n t la p é r i o d e d e j o u r s s u p p l é m e n t a i r e s é t a i t 

d o n c m a n i f e s t e m e n t l é g a l e e n d r o i t n a t i o n a l . N é a n m o i n s , la C o u r e s t i m e q u e c e l a n ' e s t 

p a s f o n d a m e n t a l p o u r d é t e r m i n e r la nature précise d e la s a n c t i o n d e j o u r s d e d é t e n t i o n 

s u p p l é m e n t a i r e s . (...) il r e s s o r t de sa j u r i s p r u d e n c e q u ' i l p e u t fa l loir , p a r - d e l à les 

a p p a r e n c e s et le v o c a b u l a i r e e m p l o y é , s ' a t t a c h e r à c e r n e r la r é a l i t é d e la s i t u a t i o n . O r 

la r é a l i t é d é c o u l a n t d e s j o u r s d e d é t e n t i o n s u p p l é m e n t a i r e s , c ' e s t q u e les d é t e n u s 

r e s t e n t en p r i s o n a u - d e l à d e la d a t e à l a q u e l l e ils a u r a i e n t d û n o r m a l e m e n t ê t r e 

l i b é r é s , en c o n s é q u e n c e d ' u n e p r o c é d u r e d i s c i p l i n a i r e s é p a r é e s a n s l ien j u r i d i q u e a v e c 

l e u r c o n d a m n a t i o n e t l e u r p e i n e i n i t i a l e s . 

124. D è s lo r s , la C o u r c o n s i d è r e q u e la c o n d a m n a t i o n à d e s j o u r s d e d é t e n t i o n 

s u p p l é m e n t a i r e s p r o n o n c é e p a r u n d i r e c t e u r d e p r i son c o n s t i t u e u n e nouvelle privation de 
liberté inf l igée à d e s fins p u n i t i v e s a p r è s un v e r d i c t de c u l p a b i l i t é (...) » ( I t a l i q u e a j o u t é 

p a r n o u s ) 

2. Nous n ' a d h é r o n s pas au p r é t e n d u r éa l i sme de l ' a r rê t de la major i t é 

- e s s en t i e l l emen t fondé sur la d i s t inc t ion e n t r e la «réalité de la situation-» et 
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les s imples «apparences » - , en pa r t i cu l i e r pa rce qu ' i l est réfuté p a r la t ou t e 

d e r n i è r e ph ra se du p a r a g r a p h e su ivan t , ainsi l ibe l lée : 

« C e r t e s , d a n s s o n a r r ê t Campbell et Fell, la C o u r a conc lu q u e la s a n c t i o n inf l igée 

« s ' [ é t a i t ] a p p a r e n t é e à u n e p r i v a t i o n d e l i b e r t é m ê m e si j u r i d i q u e m e n t e l le n ' e n 

c o n s t i t u a i t p a s u n e » . T o u t e f o i s , la C o u r é t a i t c o n t r a i n t e de l i be l l e r a in s i s a c o n c l u s i o n 

c a r el le e x a m i n a i t u n e « p e r t e d e r e m i s e » , p a r o p p o s i t i o n à u n e « s a n c t i o n d e jou r s d e 

d é t e n t i o n s u p p l é m e n t a i r e s » p r é v u e p a r la loi u l t é r i e u r e d e 1991.» 

Soit la d is t inc t ion n 'es t q u ' a p p a r e n t e soit elle est rée l le . Sa m a t é r i a l i t é , 

c o m m e nous al lons le d é m o n t r e r , ne s au ra i t d é p e n d r e s e u l e m e n t des 

va r i a t ions s é m a n t i q u e s du droi t i n t e r n e . 

3. N o t r e opinion d i ss iden te m e t donc en cause la n a t u r e j u r i d i q u e des 

trois ou q u a t r e peines confondues initialement infligées aux i n t é r e s s é s : pour 

viol, possess ion d ' u n e a r m e à feu factice et t en t a t i ve de m e u r t r e q u a n t au 

p r e m i e r r e q u é r a n t - p o u r viol et c ambr io l age d a n s le cas du second. Avan t 

de t o m b e r d a n s la sens ib ler ie r e l a t i v e m e n t aux dro i t s f o n d a m e n t a u x de 

ces deux mess i eu r s , re levons qu ' i l ne s 'agit pas là d ' inf ract ions au code de 

la r o u t e . U n e appréc i a t ion formal i s te du r i sque q u e r e p r é s e n t e n t des 

d é t e n u s qui ne se sont pas a m e n d é s et qui sont donc des récidivistes 

po ten t i e l s peu t m e t t r e g r a v e m e n t en d a n g e r les dro i t s f o n d a m e n t a u x 

d ' a u t r e s p e r s o n n e s . C 'es t e x a c t e m e n t ce qu i s 'est passé d a n s l 'affaire 

Mastromatteo p r éc i t ée , d a n s laque l le nous avons e x a m i n é u n a u t r e aspect 

de la ques t ion , c 'es t -à-dire les obl iga t ions positives i n c o m b a n t à l 'E ta t en 

ve r tu de l 'ar t icle 2. 

4. A la l umiè r e des p a r a g r a p h e s 36 et 37 de l ' a r rê t de c h a m b r e et plus 

p a r t i c u l i è r e m e n t de l 'ar t icle 33 § 2 de la loi de 1991 sur l a ju s t i ce péna le , la 

vé r i t ab le ques t ion est celle de savoir si, dans le c ad re de ce r ég ime 

ju r id ique , la pe ine in i t ia le - au moins d a n s l ' accept ion é tab l i e (et in té 

gra le) q u e d o n n e le droi t péna l à c e t t e express ion - est stricto sensu 

toujours une pe ine . U n e décision défini t ive qu i e n t r a î n e de p a r la loi 

le droit a u t o m a t i q u e d ' ê t r e l ibéré , u n e fois que les d e u x t iers s e u l e m e n t 

de la pe ine a u r o n t é té pu rgés , ne devient-e l le pas , pour ce qu i conce rne 

le t i e r s r e s t a n t , u n e fiction j u r i d i q u e s u p e r f é t a t o i r e ? En o u t r e , l 'exécu

tion d ' une décision définit ive en m a t i è r e péna le ne soulève-t-el le pas 

u n e ques t i on cons t i tu t ionne l l e f o n d a m e n t a l e , pu i squ 'e l l e nécess i te un 

échange e n t r e deux b r a n c h e s du pouvoir - le jud ic ia i r e et l ' exécut i f? 

Il r e s sor t c l a i r e m e n t du p a r a g r a p h e 116 de l ' a r rê t de la G r a n d e 

C h a m b r e q u e celle-ci app l ique les c r i t è r e s Engel - a lors q u e le G o u v e r n e 

m e n t a d é m o n t r é à que l point les c i r cons tances des deux affaires é t a i en t 

d i f férentes et q u ' a u c u n e c o m p a r a i s o n d i rec te n ' é t a i t possible. T o u t en 

m a r q u a n t n o t r e accord avec le G o u v e r n e m e n t , nous a i m e r i o n s soul igner 

q u e la p r inc ipa le différence e n t r e les s i tua t ions en cause ne t i en t pas au 

fait q u ' u n e p e r s o n n e en t r a in de s ' a cqu i t t e r de ses obl iga t ions civiques est 

soumise à u n e c e r t a i n e discipline (mi l i t a i r e ) . A nos yeux , ce qui p r i m e est 
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le fait q u e le service mi l i t a i r e n 'es t pas effectué en c o n s é q u e n c e d ' u n e 

c o n d a m n a t i o n péna le définit ive pa r un t r ibuna l j ud ic i a i r e - c o n t r a i r e 

m e n t à une pe ine d ' e m p r i s o n n e m e n t . En pr inc ipe , l ' au to r i t é de la chose 

j u g é e est r e c o n n u e , du moins en théor i e en dro i t péna l et en droi t 

p é n i t e n t i a i r e , aux c o n d a m n a t i o n s et pe ines définit ives p rononcées p a r les 

j u r id i c t ions péna les . Pa r c o n s é q u e n t , tou t ce qui su rv ien t d a n s le c ad re de 

ces c o n d a m n a t i o n s et pe ines (dans la pér iode où la pe ine est p u r g é e ) est 

lié à la décision péna le r e n d u e à l 'or igine. Sans c o n d a m n a t i o n in i t ia le , les 

r e q u é r a n t s n ' a u r a i e n t j a m a i s fait l 'objet d ' u n e p r o c é d u r e d isc ip l ina i re . 

Il est donc inexact d 'a f f i rmer , c o m m e le fait la G r a n d e C h a m b r e au 

p a r a g r a p h e 108 de l ' a r r ê t , q u e la p r o c é d u r e d isc ip l ina i re est « s a n s 

r a p p o r t avec leur c o n d a m n a t i o n in i t i a le» . 

B. I m p l i c a t i o n s s u r l e p l a n c o n s t i t u t i o n n e l 

5. L 'aspect de dro i t cons t i t u t ionne l est soulevé i n d i r e c t e m e n t , ainsi 

qu ' i l s 'é ta i t posé à Lord Woolf d a n s l 'affaire R. v. the Secretary of State for 

the Home Department, ex parte Carroll, Al-Hasan and Greenfield ( a r r ê t de la 

C o u r d ' appe l du 19 ju i l l e t 2001) . D a n s ce t t e affaire, les a p p e l a n t s , 

invoquan t n o t a m m e n t les modif icat ions a p p o r t é e s pa r la loi de 1991, 

a l l égua ien t que l 'ar t icle 6 de la Conven t i on devai t s ' app l iquer à une 

ins tance discipl inaire re la t ive à des d é t e n u s . P o u r t r a n c h e r la ques t i on , 

Lord Woolf est r evenu tou t à fait à propos sur la ques t i on p ré l imina i r e 

f o n d a m e n t a l e c o n c e r n a n t la vér i tab le n a t u r e j u r i d i q u e de la pe ine in i t ia le . 

« L ' a r t i c l e 42 § 1 d e la loi d e 1991 c o n f é r a i t le p o u v o i r d e r é g l e m e n t e r la vie e n p r i s o n , 

y c o m p r i s p a r d e s d i s p o s i t i o n s p r é v o y a n t la poss ib i l i t é d ' i n f l i ge r d e s j o u r s de d é t e n t i o n 

s u p p l é m e n t a i r e s , m a i s l ' a r t i c l e 42 § 2 é n o n c e c l a i r e m e n t q u e l o r s q u e d e s j o u r s s u p p l é 

m e n t a i r e s son t in f l igés à u n d é t e n u , c e t t e p é r i o d e s ' a j o u t e à la d u r é e q u i do i t par ailleurs 

ê t r e p u r g é e a v a n t q u e le d é t e n u p u i s s e ê t r e l i b é r é s o u s c o n d i t i o n . (...) 

L e n o u v e a u c a d r e l éga l , q u a n d on l ' i n t e r p r è t e c o r r e c t e m e n t , n e r é d u i t p a s à n é a n t les 

a r g u m e n t s a v a n c é s p a r les a p p e l a n t s . L ' a r t i c l e 42 r e s i t u e s i m p l e m e n t l e u r affaire d a n s la 

b o n n e p e r s p e c t i v e . Les j o u r s s u p p l é m e n t a i r e s inf l igés à c h a c u n d e s a p p e l a n t s n 'ont pas eu 

pour résultat d'alourdir leur peine. Il ne s'agissait pas d'une nouvelle peine d ' e m p r i s o n n e m e n t . L e u r 

effet a é t é d e r e t a r d e r la l i b é r a t i o n c o n d i t i o n n e l l e d e s a p p e l a n t s . M a n i f e s t e m e n t , c e t t e 

s a n c t i o n a eu p o u r ceux-c i d e s c o n s é q u e n c e s c o n c r è t e s , à savoi r r e t a r d e r l e u r l i b é r a t i o n . 

M a i s sur le plan du droit, il ne s'agissait nullement d'une augmentation de leur peine. L e s j o u r s de 

d é t e n t i o n s u p p l é m e n t a i r e s ne d e v a i e n t e n a u c u n cas r a l l o n g e r la p e i n e effective q u e les 

a p p e l a n t s é t a i e n t e n t r a i n d e p u r g e r , e t c ' é t a i t la p e i n e p r o n o n c é e p a r le t r i b u n a l qu i 

c o n s t i t u a i t la j u s t i f i c a t i o n de la d é t e n t i o n d e s a p p e l a n t s a u x fins d e l ' a r t i c le 5 § 1 d e la 

C o n v e n t i o n e u r o p é e n n e d e s D r o i t s d e l ' H o m m e . » ( I t a l i q u e a j o u t é p a r n o u s ) 

Nous ne voyons pas c o m m e n t l'on p o u r r a i t ê t r e plus clair . Si l'on a d o p t e 

ce point de vue , auque l nous souscr ivons e n t i è r e m e n t , c o n c e r n a n t la 

« p e i n e in i t i a le» , il en découle n a t u r e l l e m e n t q u e la l ibéra t ion an t i c ipée , 

la r e m i s e de pe ine , la l ibéra t ion sous condi t ion , la l iber té condi t ionnel le ou 
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quel q u e soit le nom q u ' o n choisisse de d o n n e r à ce t t e s i tua t ion , ne saurait 

être un dro i t pour le d é t e n u . Il peu t s 'agir d ' u n e « e s p é r a n c e » factuel le , 

voire r a i sonnab le , ma i s , au fond, cela d e m e u r e un pr ivi lège. O r un privi

lège peu t ê t r e ou ne pas ê t r e octroyé. 

6. Le sens g é n é r a l e m e n t a t t a c h é au pr incipe de l ' au to r i t é de la chose 

jugée en droi t péna l signifie q u e la décis ion finale r e n d u e p a r la b r a n c h e 

jud ic i a i r e doit ê t r e app l iquée pa r le pouvoir exécutif. En droi t péna l , 

ce pr inc ipe suppose q u e la pe ine p rononcée p a r le juge du fond ait un 

c a r a c t è r e définitif. En a p p l i q u a n t la n o r m e ma té r i e l l e de droi t péna l , 

le pouvoir j ud ic i a i r e d é t e r m i n e une fois pour t ou t e s la d u r é e d ' incar

cé ra t ion requ i se . Lorsqu ' i l t ient c o m p t e des fac teurs de répress ion , de 

p réven t ion , de r é a d a p t a t i o n et d ' a u t r e s é l é m e n t s décisifs en vue de 

p r e n d r e u n e décis ion j u r i d i q u e m e n t c o n t r a i g n a n t e su r la pe ine , le j u g e , 

spéc i a l emen t dans la t r ad i t ion j u r i d i q u e ang lo - saxonne , jou i t d 'une 

c e r t a i n e l a t i t ude (d 'un point de vue té léo logique , en t e r m e s de droi t 

c o m p a r é , e tc . ) . La pe ine péna l e p rononcée en c o n s é q u e n c e à l ' encont re 

d 'un d é f e n d e u r pa r t i cu l i e r cons t i tue donc un ac te défini t i f d 'un pouvoir 

j ud ic i a i r e i n d é p e n d a n t . 

7. L ' exécu t ion d ' un j u g e m e n t r e n d u en m a t i è r e péna le peu t ne pas 

ê t r e un é v é n e m e n t u n i q u e . L ' accompl i s semen t en bonne et due forme de 

la pe ine d ' e m p r i s o n n e m e n t peu t p r e n d r e de n o m b r e u s e s a n n é e s , et exige 

l ' impl icat ion c o n s t a n t e du pouvoir exécut i f (les a u t o r i t é s pén i t en t i a i r e s ) . 

A la fin du procès , l ' é l émen t répress i f de la pe ine peu t ê t r e fixé définit ive

m e n t ma i s il est impossible au j u g e du fond de prévoir l 'évolution q u a n t 

à l ' amél io ra t ion s o u h a i t é e de la pe r sonna l i t é du d é t e n u ( r é a d a p t a t i o n 

sociale) . C 'es t donc au pouvoir exécut i f (aux a u t o r i t é s pén i t en t i a i r e s ) 

q u ' i n c o m b e la c h a r g e du d é t e n u au quo t id i en . 

Ainsi , les deux t ie rs de la pe ine , p a r e x e m p l e , c o n t i n u e n t de d é p e n d r e 

des c r i t è res de répress ion , de r é a d a p t a t i o n , de p réven t ion , etc. , pr is en 

c o m p t e au d é p a r t p a r le j u g e qui a p rononcé la s e n t e n c e , a lors que ces 

deux d e r n i e r s c r i t è res r essor t i s sen t à p r é s e n t , d a n s le c ad re du cont rô le 

de la condu i t e du d é t e n u , au pouvoir d i s c r é t i onna i r e des a u t o r i t é s péni 

t en t i a i r e s . Le c a r a c t è r e seconda i re de ce t t e app réc i a t ion découle du fait 

que la « p e i n e m é r i t é e » et d ' a u t r e s a spec t s d é t e r m i n é s de la sanc t ion 

p o u r u n e infract ion pa r t i cu l i è re on t é té fixés de m a n i è r e i r révocable dans 

la pe ine in i t ia le . La l ibéra t ion an t i c ipée est donc p a r sa n a t u r e j u r i d i q u e 

m ê m e u n e m a t i è r e aux c o n t o u r s moins dé l imi t é s , d é p e n d a n t de l ' appré

ciat ion prospect ive au sein de la pr ison de la réac t ion du p r i sonn ie r aux 

efforts des a u t o r i t é s p é n i t e n t i a i r e s pour l 'a ider à se r é i n s é r e r ainsi que 

de no t ions te l les que la g râce , la c l é m e n c e , l ' indulgence , e tc . 

8. De la division cons t i tu t ionne l l e des t âches e n t r e les b r a n c h e s du 

pouvoir découle le pr inc ipe judiciaire q u ' u n t ie rs , p a r e x e m p l e , de la peine 

ini t ia le peu t à la d i sc ré t ion du pouvoir exécut i f ê t r e r e t r a n c h é de ce t t e 

pe ine si et s e u l e m e n t si le d é t e n u a d é m o n t r é son a p t i t u d e réel le et 
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pe r sonne l l e à se r é in sé r e r . La mise en l iber té sous condi t ion ( l ibéra t ion 

condi t ionne l le prospect ive) ou la l ibé ra t ion an t i c ipée p a r r a p p o r t à ce qu i 

é t a i t p révu d a n s la pe ine jud ic i a i r e définit ive p e r m e t t e n t s i m p l e m e n t 

a) d ' ob t en i r la souplesse r equ i se d a n s l ' appl ica t ion d ' une c e r t a i n e fract ion 

de la sanc t ion et b) de susc i te r chez le d é t e n u u n e motivation d i r ec te pour 

a m é l i o r e r son a t t i t u d e vis-à-vis de la socié té . 

9. C e l a ne signifie pas q u e la b r a n c h e jud ic i a i r e du pouvoir , e n t i è r e 

m e n t soumise - c o m m e il se doit - aux exigences du procès équ i t ab l e 

posées pa r l 'ar t icle 6, t r ans fè re de ce fait son pouvoir souvera in (le ca rac 

t è r e défini t i f de sa décis ion) à l 'exécutif. Le pouvoir d i s c ré t i onna i r e du 

juge et les p ré roga t ives qu i en décou len t ont p o u r ainsi d i re déjà é té 

exercés . Le r é su l t a t final est c e p e n d a n t la pe ine ini t ia le intégrale. 

O n laisse au d é t e n u p u r g e a n t ce t t e pe ine u n e « o u v e r t u r e » pour le cas 

où il se c o m p o r t e bien. C e t t e possibi l i té devra i t ê t r e cons idérée c o m m e 

une excep t ion à la règle i m p l i q u a n t l 'obl igat ion pour tout d é t e n u de 

p u r g e r l ' in tégra l i t é de sa pe ine . Les a u t o r i t é s p é n i t e n t i a i r e s a p p r é c i e n t 

donc la s i tua t ion d a n s le c ad re j u r i d i q u e m e n t c o n t r a i g n a n t de la pe ine 

in i t ia le . C 'es t cette pe ine , et u n i q u e m e n t elle, qu i les habi l i te à u t i l i ser 

l eur p r o p r e pouvoir d i s c r é t i onna i r e q u a n t à savoir si elles vont la faire 

e x é c u t e r i n t é g r a l e m e n t (ou s e u l e m e n t p a r t i e l l e m e n t ) . 

10. E n t e r m e s de dro i t cons t i t u t i onne l , le. pouvoir du j u g e est donc 

p r i m a i r e , a lors q u e celui de l ' exécut i f n 'es t que seconda i re et dér ivé . 

11. Toutefo is , en ve r tu d u r é g i m e angla is ac tue l , ce qui re levai t 

a u p a r a v a n t de la l a t i t ude du jud ic i a i r e est d é s o r m a i s imposé pa r le 

l ég i s la teur . Du point de vue du droi t c o m p a r é , il n 'y a là r ien d ' i n h a b i t u e l 

pu i sque la p l u p a r t des droi t s n a t i o n a u x prévo ien t en m a t i è r e p é n a l e la 

possibi l i té d ' une l ibé ra t ion condi t ionne l le u n e fois les d e u x t ie rs de la 

pe ine pu rgés . La p a r t i c u l a r i t é du r é g i m e j u r i d i q u e ac tue l en A n g l e t e r r e 

t ient au « d r o i t » a u t o m a t i q u e du d é t e n u à ê t r e l ibéré plus tôt q u e ce qui 

é ta i t p r évu d a n s la s e n t e n c e infligée à l 'or igine, sauf s'il enfre in t le 

r è g l e m e n t p é n i t e n t i a i r e . 

C e «dro i t a u t o m a t i q u e » r e p r é s e n t e une incurs ion législative de plus 

d a n s le c a r a c t è r e définit if de la décis ion jud ic i a i r e . O r ce r t a ines régle

m e n t a t i o n s législat ives p révoyant des pe ines a u t o m a t i q u e s ont é té pour 

c e t t e ra i son m ê m e déc la rées incons t i tu t ionne l l e s pa r d iverses ju r id i c t ions 

s u p r ê m e s ou cons t i tu t ionne l l e s , e s s e n t i e l l e m e n t en ra ison de la théor i e 

des freins et con t r epo ids . T o u t e i n t e r v e n t i o n législat ive de la so r te doit 

avoir lieu d a n s le c ad re d ' une pe ine ini t ia le contraignante. Le pouvoir 

législat if ne s au ra i t i n s t a u r e r c o n s t i t u t i o n n e l l e m e n t un sys tème d a n s 

leque l t ou t d é t e n u se ve r ra i t a u t o m a t i q u e m e n t conférer le dro i t d ' ê t r e 

l ibéré ap rè s avoir p u r g é les deux t iers de sa pe ine . 

12. D è s lors , le fait de refuser u n e l ibé ra t ion an t i c ipée ne saura i t 

l o g i q u e m e n t ê t r e i n t e r p r é t é c o m m e u n e «nouvel le pr iva t ion de l i be r t é» 

( p a r a g r a p h e 124 de l ' a r rê t de la ma jo r i t é ) . 
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C. D r o i t e t p r i v i l è g e 

13. La « b o n n e pe r spec t ive» (ou, selon les t e r m e s de l ' a r r ê t de la 

major i t é , «la nature précise de la sanc t ion de j o u r s s u p p l é m e n t a i r e s » ) , 

invoquée p a r Lord Woolf, découle de la d i s t inc t ion j u r i s p r u d e n t i e l l e 

n e t t e m e n t é tabl ie e n t r e « d r o i t » et «p r iv i l ège» . C e t t e d i s t inc t ion a de 

n o m b r e u s e s conséquences j u r i d i q u e s décis ives ' . Les dro i t s , pa r t i cu l i è re 

m e n t en m a t i è r e péna l e , ex igen t des c r i t è r e s m a t é r i e l s res t r ic t i fs (la 

sécur i t é j u r i d i q u e , la c la r t é d e la loi, le p r inc ipe de légal i té , etc.) et un 

fo rmal i sme p r o c é d u r a l str ict - a lors q u e les pr ivi lèges (la c l émence , les 

r e c o m p e n s e s , les pr ix , les h o n n e u r s , etc.) ne d e m a n d e n t pas de tel les 

cond i t ions 2 . Les dro i t s et les devoirs se p r ê t e n t à des r ecour s et régle

m e n t a t i o n s j u r i d i q u e s , pas les privi lèges. Confondre les d e u x , c 'es t-à-dire 

d é c l a r e r q u e le d é t e n u a à p r é s e n t de pa r la loi le droit (ou u n e « e spé rance 

lég i t ime » e x é c u t o i r e ) 3 à ê t r e l ibéré , p lu tô t q u ' u n privilège o b t e n u en ra ison 

d ' u n e « b o n n e c o n d u i t e » m o r a l e m e n t souha i t ab l e , e n t r a î n e q u e le droi t 

a n é a n t i t p r é c i s é m e n t ce qu ' i l devra i t d é f e n d r e , c 'es t -à-dire le bon sens 

r econnu du sys tème de l ibéra t ion cond i t ionne l le . Si le dro i t fait de la 

l ibéra t ion condi t ionne l le u n droi t p lu tô t q u ' u n pr ivi lège, il prive effec

t i vemen t le d é t e n u de tou te mot iva t ion p o u r s ' a m e n d e r . 

14. N o u s pensons q u e la c o u t u m e é tabl ie d ' acco rde r une l ibéra t ion 

an t i c ipée a condui t le l ég is la teur angla i s , de m a n i è r e p r a g m a t i q u e , à 

t r a d u i r e ce t t e s i tua t ion d a n s la loi, faisant ainsi a p p a r a î t r e b r u s q u e m e n t 

ce t t e c o u t u m e c o m m e un droit du p r i sonn ie r à ê t r e l ibéré , à moins q u e 

l ' in té ressé n ' enf re igne le r è g l e m e n t p é n i t e n t i a i r e . C 'es t ce t t e approche 

« n o m o t e c h n i q u e » qui est la p r e m i è r e r e sponsab le de l 'ac tuel imbrogl io . 

D . La p h i l o s o p h i e d e la l i b é r a t i o n c o n d i t i o n n e l l e 

15. Il faut g a r d e r à l 'espr i t que la mise à l ' épreuve et la l ibéra t ion 

condi t ionne l le en dro i t péna l r eposen t , depu i s l eur i n t roduc t ion au 

XIX 1 ' siècle, sur l ' idée positive et souple - c 'es t-à-dire d é n u é e de r igidi té 

et de fo rma l i sme - de r é c o m p e n s e r la b o n n e condu i t e des d é t e n u s . Le 

succès h i s to r ique de la mise en l iber té sous condi t ion ( l ibéra t ion condi

t ionnel le) et de la mise à l ' épreuve (pe ine condi t ionne l le ) s ' expl ique p a r 

1. La d i s t inc t ion décou le de la d i v e r g e n c e f o n d a m e n t a l e entre la mora l i t é du devoir et la 

mora l i t é de l 'aspirat ion, te l le qu'e l le a été e x p l i q u é e par Lon L. Ful ler dans son ouvrage 

in t i tu lé « The Morality ofLaw » ( 1965). 
2. Il ne faudrait pas que l ' in terprétat ion de c e t t e p h r a s e c o n d u i s e à af f irmer q u e le privi lège 

d'une l ibérat ion ant i c ipée , t e m p o r a i r e , c o n d i t i o n n e l l e , etc . , peut ê tre octroyé de m a n i è r e 

arbitraire ou d i scr iminato i re (paragraphe 9 c i - d e s s u s ) . 

3 . Le t e r m e « e s p é r a n c e l é g i t i m e » est ce q u e l'on peut appe ler la legitimalio ad causant activa 
p e r t i n e n t e au regard du paragraphe 1 de l 'article 1 du Protocole n" 1. N o u s e s t i m o n s qu'y 

avoir recours en l 'espèce est t r o m p e u r . 
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l ' influence cons t ruc t ive et d u r a b l e q u e la r é c o m p e n s e p o u r b o n n e 

condu i t e a sur la pe r sonna l i t é du d é l i n q u a n t c o n d a m n é ' . 

16. La l ibéra t ion an t i c ipée en A n g l e t e r r e est à p r é s e n t semi -

a u t o m a t i q u e et imposée par la loi. Le d i r e c t e u r de la pr i son p e u t 

p ro longer l ' e m p r i s o n n e m e n t p e n d a n t q u a r a n t e - d e u x j o u r s (pour c h a q u e 

infract ion au r è g l e m e n t p é n i t e n t i a i r e ) . C e p e n d a n t , on n ' a fait qu ' i nve r 

ser la m é t h o d e p a r r a p p o r t aux sys t èmes c lass iques de l ibéra t ion an t i 

cipée. En un mot , ce r ég ime p r o m e t d ' e m b l é e au d é t e n u de r é c o m p e n s e r 

sa « b o n n e c o n d u i t e » , sauf s'il enfre in t le r è g l e m e n t p é n i t e n t i a i r e . D a n s 

un sys t ème class ique de l ibéra t ion condi t ionne l le , l 'obl igat ion de p u r g e r 

la pe ine in tég ra le est posée en pr inc ipe et le pr ivi lège que cons t i t ue la 

r é c o m p e n s e de la l ibéra t ion an t ic ipée n 'es t que seconda i re . Ici, le privi

lège est p romis au p réa lab le et l 'obligation ini t ia le de p u r g e r u n e fract ion 

plus longue de la pe ine ne s ' impose q u e s'il y a un m a n q u e m e n t au règle

m e n t p é n i t e n t i a i r e . C e r e n v e r s e m e n t peut d o n n e r la fausse impress ion 

qu' i l g é n è r e une nouvelle «réalité de la situation» et que «la condamnation à 

des jours de détention supplémentaires prononcée par un directeur de prison constitue 

une nouvelle privation de liberté infligée à des fins punitives après un verdict de 

culpabilité. » ( p a r a g r a p h e s 123 et 124 de l ' a r rê t de la G r a n d e C h a m b r e ) . Le 

refus d ' accorder un privilège condi t ionnel ( r écompense ) ne peu t ê t r e 

i n t e r p r é t é c o m m e u n e nouvelle sanct ion . Le fait q u e ce refus puisse à 

p résen t apparaître c o m m e une (nouvelle) sanc t ion ne change pas au fond la 

n a t u r e du sys tème de l ibéra t ion condi t ionnel le . En d ' a u t r e s t e r m e s , la 

« nouvelle réa l i té » de la s i tua t ion n 'est q u e le reflet de l ' anc ienne . 

17. Soyons plus précis et al lons plus loin. Si le l ég is la teur devai t définir 

d a n s les m o i n d r e s dé ta i l s - disons d a n s divers « r è g l e m e n t s pén i t en 

t i a i r e s» - tou tes les condi t ions p réa l ab le s à u n e l ibéra t ion an t i c ipée , 

il inclurai t s û r e m e n t d a n s ce t t e r é g l e m e n t a t i o n (pu isque c 'est le bu t 

pr incipal de t ou t e mise en l iber té sous condi t ion , l ibéra t ion condi t ion

nel le , etc.) le c r i t è r e de la « b o n n e c o n d u i t e » . L ' appréc i a t ion de ce qu i 

cons t i tue une « b o n n e c o n d u i t e » , m ê m e si la « m a u v a i s e c o n d u i t e » é ta i t 

déc r i t e de façon exhaus t ive sous t ou t e s ses formes d a n s le r è g l e m e n t 

p é n i t e n t i a i r e , ex igera i t i név i t ab l emen t un c e r t a i n cons ta t d i s c ré t i onna i r e 

de la p a r t de q u e l q u ' u n , p a r e x e m p l e les a u t o r i t é s p é n i t e n t i a i r e s . Le fait 

q u e la s i tua t ion en l 'espèce soit inversée ne doit pas nous e m b r o u i l l e r -

pu i sque la ques t ion devien t celle de savoir si le d i r e c t e u r de la pr ison a le 

droi t d ' impose r j u s q u ' à q u a r a n t e - d e u x j o u r s s u p p l é m e n t a i r e s de d é t e n 

t ion c h a q u e fois qu ' i l y a « m a u v a i s e c o n d u i t e » ( m a n q u e m e n t au règle

m e n t p é n i t e n t i a i r e ) . 

18. De plus, il se ra i t i l logique d 'en dédu i r e q u e le privi lège qui const i

tue pour le d é t e n u la possibil i té d ' ê t r e l ibéré est de ce fait devenu un dro i t . 

1. V o i r , p a r e x e m p l e , h t t p : / / w w w . a p p a - n c l . o r g / m e d i a 2 0 0 3 / p a r o l e h i s t o r y . h t m . 

http://www.appa-ncl.org/media2003/parolehistory.htm
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Bien e n t e n d u , une fois q u ' u n privi lège est oct royé, il dev ien t bel et bien un 

droi t . Mais la décision de savoir s'il doit ê t r e accordé est une décision su r 

u n pr ivi lège, non su r un dro i t . C e m a l e n t e n d u , à n o t r e avis, pa r t i c ipe à la 

confusion que g é n è r e ce t t e affaire. 

19. U n e a u t r e d ive rgence p r a t i q u e (ayant des conséquences ma j eu re s 

au niveau p rocédura l ) e n t r e la pe ine judic ia i re , d ' une pa r t , et l ' éva luat ion 

à laquel le se l ivrent les a u t o r i t é s p é n i t e n t i a i r e s en vue de la l ibéra t ion 

an t i c ipée , d ' a u t r e p a r t , t i en t aux deux formes de r a i s o n n e m e n t t r è s 

di f férentes r equ i ses pa r deux sys tèmes d ' app réc i a t i on opposés . 

La phase d ' infl ict ion de la pe ine d a n s le c ad re d 'un procès péna l est la 

p lupa r t du t e m p s rétrospective, a lors q u e la survei l lance d ' un d é t e n u par les 

au to r i t é s p é n i t e n t i a i r e s en vue d ' u n e l ibéra t ion an t i c ipée est en g r a n d e 

pa r t i e prospective. L ' app réc i a t i on ré t rospec t ive à laquel le p rocède le j u g e 

qu i inflige la pe ine décou le d e s faits é tab l i s au -de là d e tou t d o u t e 

r a i sonnab le p e n d a n t le p rocès pr incipal . Au c o n t r a i r e , l ' appréc ia t ion 

prospect ive , pu i squ 'e l l e t r a i t e des i m p o n d é r a b l e s p robabi l i s tes concer

nan t la d a n g e r o s i t é fu ture du d é t e n u - nous en avons vu les consé

quences t r ag iques d a n s l 'affaire Mastromatteo p réc i t ée d a n s laquel le le 

giudice déliepene mi lana i s s 'é ta i t livré à u n e app réc i a t i on superf iciel le - , ne 

se p r ê t e tout s i m p l e m e n t pas aux m ê m e s exigences du procès équ i t ab le 

q u e les faits concre t s é tab l i s d a n s le procès péna l rétrospect i f . 

Les i m p o n d é r a b l e s re levant de la spécu la t ion q u a n t à la p robabi l i t é que 

le d é t e n u conce rné r e t o m b e à l 'avenir , ap r è s sa l ibéra t ion (condi t ionnel le 

ou an t i c ipée ) , d a n s u n e condu i t e dé l i c tueuse font obs tac le aux échanges 

qu i doivent n o r m a l e m e n t avoir lieu en ve r tu du pr inc ipe du con t rad ic to i re 

(«procès é q u i t a b l e » ) à p a r t i r des faits concre t s é tabl i s au -de là de tout 

dou te r a i sonnab le . E t a n t un exerc ice de pronos t ic , la p r o c é d u r e d ' ap 

préc ia t ion prospect ive con t i en t i név i t ab l emen t u n e pa r t « d ' a r b i t r a i r e » 

exp lora to i re et cond i t ionne l . 

S o m m e s - n o u s r é e l l e m e n t disposés à faire de la p r o c é d u r e de l ibéra t ion 

an t i c ipée u n mini «p rocès é q u i t a b l e » - ce q u ' i m p l i q u e la t r a n s f o r m a t i o n 

de la l ibéra t ion an t ic ipée en « d r o i t » a p p e l a n t l ' appl ica t ion des n o r m e s 

p rocédura l e s m i n i m a l e s de l 'ar t icle 6 - si une appréc i a t ion prospect ive 

formal is te e n t r a î n e des conséquences auss i d é s a s t r e u s e s ? 

20. P o u r t a n t , c'est p r é c i s é m e n t là q u e rés ide l ' ingéniosi té de t ou t e 

la not ion de l ibéra t ion condi t ionne l le : la isser la b r a n c h e jud ic ia i r e 

p r o n o n c e r la pe ine ini t ia le i n t ég ra l e , é t a n t e n t e n d u q u e l ' éventuel le 

l ibéra t ion an t ic ipée ne se ra soumise q u ' à l ' i nce r t i tude p r évue , parce 

qu ' inév i t ab le , de la décis ion u l t é r i e u r e de l 'exécutif. 

C o m m e l'a déc la ré Lord Woolf, la « p e i n e in i t i a l e» couvre j u r i d i q u e 

m e n t l 'obl igat ion du d é t e n u de p u r g e r sa pe ine j u s q u ' a u d e r n i e r j o u r 

d e l ' e m p r i s o n n e m e n t prévu . S'il se c o m p o r t e b ien e t q u e cela jus t i f ie u n 

espoir b ienvei l lant q u a n t à sa capac i t é fu tu re à vivre en société , cela ne 

signifie pas q u e la l ibé ra t ion condi t ionne l le est devenue pour lui un droi t , 
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u n e « e s p é r a n c e l é g i t i m e » , etc . Le p r a g m a t i s m e , d a n s sa forme la plus 

abou t i e , c o m m a n d e q u e la l ibéra t ion condi t ionnel le d 'un d é t e n u ne soit 

q u ' u n privi lège consen t i p a r le j u g e ou le l ég i s la teur et conféré a u d é t e n u 

pa r la b r a n c h e execut ive du pouvoir (les a u t o r i t é s p é n i t e n t i a i r e s ) . 

2 1 . Les q u a r a n t e - d e u x j o u r s qui c o n s t i t u e n t la sanc t ion m a x i m u m q u e 

peu t infliger le d i r e c t e u r de la pr ison par t ic ipent - i l s de ce t t e app réc i a t i on 

prospec t ive , ou r ep ré sen t en t - i l s s i m p l e m e n t u n e sanc t ion ré t rospec t ive 

pour l ' infraction au r è g l e m e n t p é n i t e n t i a i r e ? D a n s ce d e r n i e r cas , 

n 'ex igent - i l s pas un procès s é p a r é ? Sinon, ne sont-ils pas d ' u n e c e r t a i n e 

m a n i è r e liés à la pe ine in i t ia le? S'ils se jus t i f i en t en t an t q u ' e x t r a p o l a 

t ion de la pe ine infligée à l 'or igine, n 'es t -ce pas parce qu ' i ls imp l iquen t 

l ' appréc ia t ion prospect ive déc r i t e c i -dessus? D a n s le cas c o n t r a i r e , c 'est-

à-dire s'ils cons t i t uen t u n e nouvel le sanc t ion pour le m a n q u e m e n t au 

r è g l e m e n t p é n i t e n t i a i r e , a lors ils ex igen t un «procès é q u i t a b l e » sépa ré -

non pas s e u l e m e n t ce r t a in s é l é m e n t s de ce procès . 

L ' a r r ê t de la G r a n d e C h a m b r e va t rop loin ou pas assez. 
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SUMMARY1 

Expulsion of family of former Soviet officer in context of agreed withdrawal 
of Russian troops following Latvian independence 

Article 8 

Private life - Home — Expulsion of family of former Soviet officer in context of agreed 
withdrawal of Russian troops following Latvian independence - Interference - Notion and 
scope of family life - Relevance of family relationships to private life - In accordance with the 
law - Interpretation of domestic law in light of international treaty - Foreseeabilily -
Accessibility - National security - Necessary in a democratic society - Public interest in 
withdrawal of foreign troops and their families - Position of retired officers and their families 
- Requirement to lake individual circumstances into account - Degree of integration into local 
society 

* 
* * 

The applicants are a mother and daughter of Russian origin. The first applicant, 
whose father was an officer in the Soviet army, moved to Latvia with her parents 
when she was one month old. She married another Soviet officer in 1980 and 
the second applicant was born in 1981. After Latvia gained its independence, the 
applicants were entered on the register of Latvian residents as "ex-USSR citizens". 
In 1994 the first applicant's husband, who had been discharged from the army 
during that year (the Russian Federation having assumed jurisdiction over the 
former Soviet armed forces in January 1992), applied for a temporary residence 
permit on the basis of his marriage to a permanent resident. His application 
was refused on the ground that he was required to leave Latvia in accordance 
with the treaty of April 1994 on the withdrawal of the Russian troops. As a result, 
the registration of the applicants was annulled. The deportation of all three family 
members was ordered in August 1996 and the first applicant's husband sub
sequently moved to Russia. The applicants, however, brought a court action 
challenging their removal from Latvia. They were successful at first and second 
instance, but the Supreme Court quashed these decisions and remitted the case 
to the regional court, which then found that the first applicant's husband was 
required to leave and that the decision to annul the applicants' registration was 
lawful. This decision was upheld by the Supreme Court. In October 1998 the 
applicants were arrested and detained in a centre for illegal immigrants. They 
were released the following day on the order of the Director of the Citizenship 
and Migration Authority, on the ground that their arrest was "premature", since 
an appeal had been lodged with the authority. However, they were later ordered to 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b i n d t h e C o u r t . 
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leave the country and in March 1999 the second applicant was again detained for 
thirty hours. Both applicants subsequently moved to Russia and adopted Russian 
citizenship. The first applicant's parents, who she maintains are seriously ill, 
remained in Latvia. 

Held 
(1) Article 8: The applicants were removed from the country where they 
had developed, uninterruptedly since birth, the network of personal, social and 
economic relations that make up the private life of a human being. Furthermore, 
they lost the fiat in which they had lived. In these circumstances, their removal 
constituted an interference with respect for their private life and home. In 
contrast, the impugned measures did not have the effect of breaking up the 
family, since the deportation concerned all three members and there is no right 
under the Convention to choose in which country to continue or re-establish 
family life. Moreover, there was no "family life" with the first applicant's parents, 
who were adults not belonging to the core family and who had not been shown to be 
dependent on the applicants' family. Nonetheless, the impact of the impugned 
measures on family life was a relevant factor in the assessment under Article 8 
and the link with the first applicant's parents was to be taken into account in the 
context of private life. 
As to the legal basis for the applicants' deportation, the Government's contention 
that the first applicant had submitted false information when requesting registra
tion had to be disregarded, since it had not been shown that the Latvian courts had 
relied on that ground as justifying deportation. The principal ground relied on by 
the Government was that the applicants' removal was required by the treaty on the 
withdrawal of the Russian troops. While that treaty was not yet in force when 
the applicants were registered as "ex-USSR citizens", the relevant provisions of 
domestic law could later be legitimately interpreted and applied in the light of the 
treaty, a legal instrument accessible to the applicants. In addition, the applicants 
must have been able to foresee to a reasonable degree, at least with legal advice, 
that they would be regarded as covered by the treaty. In any event, the decisions of 
the courts did not appear arbitrary. The applicants' removal could accordingly be 
considered to have been "in accordance with the law". 
Taking into account the wider context of the constitutional and international law-
arrangements made after Latvia regained independence, from which the measures 
taken in respect of the applicants could not be dissociated, the Court accepted that 
the treaty and implementing measures had sought to protect the interests of 
national security and thus pursued a legitimate aim. 
As to the necessity of the interference, the fact that the treaty provided for the 
withdrawal of all Russian military officers, including those who had been dis
charged prior to its entry into force, and obliged their families to leave the 
country, was not in itself objectionable under the Convention. Indeed, it could be 
said that the arrangement respected family life in that it did not interfere with the 
family unit. In so far as the withdrawal interfered with private life and home, the 
interference would not normally appear disproportionate, having regard to the 
conditions of service of military officers; in particular, the withdrawal of active 
servicemen and their families could be treated as akin to a transfer in the course 
of normal service. Moreover, the continued presence of active servicemen of a 
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foreign army might be seen as incompatible with the sovereignty of an in
dependent State and a threat to national security. The public interest in the 
removal of them and their families would therefore normally outweigh the 
individual's interest in slaying. However, it could not be excluded that specific 
circumstances might render removal measures unjustified under the Convention. 
In particular, the justification did not apply to the same extent to retired officers 
and their families and, while their inclusion in the treaty did not as such appear 
objectionable, the interests of national security carried less weight in respect of 
them. In the present case, the fact that the first applicant's husband had already 
retired by the time of the proceedings concerning the legality of the applicants' 
stay in Latvia had made no difference to the determination of their status, yet it 
appeared from information provided by the Government about treatment of 
certain hardship cases that the authorities considered that they had some 
latitude which allowed them to ensure respect for private and family life and 
home. Such derogation, which was not limited to Latvian citizens, was decided on 
a case-by-case basis and it did not seem that the authorities had examined whether 
each person presented a specific danger to national security or public order, 
the public interest having been perceived rather in abstract terms. A scheme 
for withdrawal of foreign troops and their families based on a general finding 
that their removal is necessary for national security cannot as such be deemed 
contrary to Article 8, but implementation of such a scheme without any possibility 
of taking into account individual circumstances is not compatible with that pro
vision. In the present case, although the applicants were not of Latvian origin and 
lived in Latvia in connection with the service of members of their family in the 
Soviet army, they had developed personal, social and economic ties there un
related to their status and it had not been shown that their level of fluency in 
Latvian was insufficient for them to pursue normal life there. They were there
fore sufficiently integrated into Latvian society at the relevant time. Finally, they 
could not be regarded as endangering national security by reason of belonging to 
the family of the first applicant's father, a former Soviet officer who had retired in 
1986, remained in the country and was not himself deemed to present any such 
danger. In all the circumstances, the applicants' removal could not be regarded as 
having been necessary in a democratic society. 
Conclusion: violation (eleven votes to six). 

(2) Article 14 in conjunction with Article 8: It was unnecessary to rule on this 
complaint. 
Conclusion: not necessary to examine (eleven votes to six). 
(3) Article 5 § 1 (f): It was not disputed that the applicants' detention was ordered 
in the context of deportation proceedings against them which were pending on 
the relevant dates. Moreover, it could not be said that those proceedings were 
not pursued with due diligence. As to whether the detention was "lawful" and 
"in accordance with a procedure prescribed by law", although the immigration 
authority considered that the applicants' arrest was premature, the existence of 
flaws in a detention order does not necessarily render the detention unlawful, in 
particular if, as in the present case, a putative error is immediately detected 
and redressed by release. Moreover, the immigration authority's view may not 
have been correct, since the deportation order had already become final and it 
was apparent that no further remedies were available. In that respect, it was 
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significant that the immigration authority did not act on the "appeal". Neither of 
the arrest warrants lacked a statutory basis in domestic law and there was no 
evidence that the police had acted in bad faith or arbitrarily. Consequently, the 
detention was in accordance with Article 5 § 1 (I). 
Conclusion: no violation (sixteen votes to one). 
(4) Article 5 § 4: The applicants had been released speedily before any judicial 
review of the lawfulness of their detention could take place, and Article 5 § 4 docs 
not deal with remedies which may serve to review the lawfulness of detention 
which has already ended. It was therefore unnecessary to examine the merits of 
the applicants' complaint. 
Conclusion: not necessary to examine (unanimously). 
Article 41: The Court made an award to each of the applicants in respect of non-
pecuniary damage. 
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In t h e c a s e o f S l i v e n k o v. Latvia , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing as a G r a n d C h a m b e r 

composed of the following j u d g e s : 
Mr L. W l L D H A B E R , President, 
M r C.L. ROZAKIS, 
Mr J . -P . COSTA, 
M r G. RESS, 
Sir Nicolas BRATZA, 
M r J . MAKARCZYK, 
M r I. CABRAL BARRETO, 
Mrs F. T U L K E N S , 

Mrs V . STRÄZMCKÄ, 

M r P. LORENZEN, 
M r s M. TSATSA-NIKOLOVSKA, 
M r s H.S . GREVE, 
M r A .B. BAKA, 
M r R. MARUSTE, 
M r K . TRAJA, 
Mrs S. BOTOUCHAROVA, 
Mr A. K O V L E R , 

a n d also of M r P . J . MAHONEY, Registrar, 
H a v i n g d e l i b e r a t e d in p r iva t e on 12 J u l y 2002, 25 S e p t e m b e r 2002 and 

9 J u l y 2003, 

Del ivers the following j u d g m e n t , which was adop ted on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an appl ica t ion (no. 48321/99) aga ins t the 
Repub l i c of Latvia lodged wi th t he C o u r t u n d e r Art ic le 34 of t he 
Conven t i on for t h e P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) by two fo rmer r e s iden t s of Latvia, 
M r s T a t j a n a Sl ivenko a n d Ms K a r i n a Sl ivenko (" the app l i can t s " ) , on 
28 J a n u a r y 1999. Init ial ly, the app l ica t ion had also been b rough t by 
M r Nikolay Sl ivenko, a Russ ian cit izen m a r r i e d to the first app l i can t and 
f a the r of the second app l i can t . 

2. T h e app l i can t s , who had b e e n g r a n t e d legal aid, w e r e r e p r e s e n t e d 
by M r A. Asnis and M r V . Po r tnov , lawyers p rac t i s ing in Moscow. T h e 
La tv ian G o v e r n m e n t (" the r e s p o n d e n t G o v e r n m e n t " ) were r e p r e s e n t e d 
by t h e i r A g e n t , M s K. MaUnovska . 

3. T h e app l i can t s a l leged, in pa r t i cu l a r , t h a t the i r r emova l from Latvia 
had viola ted Art ic le 8 of the C o n v e n t i o n , t a k e n a lone or in conjunct ion 
wi th Art ic le 14, and t h a t t he a p p l i c a n t s ' d e t e n t i o n on 28-29 O c t o b e r 1998 
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and 16-17 M a r c h 1999 had b r e a c h e d Art ic le 5 §§ 1 a n d 4 of t h e 
Conven t ion . 

4. T h e appl ica t ion was a l loca ted to t he Second Sect ion of t he C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . 

5. T h e C h a m b e r called upon to deal wi th t he case was cons t i t u t ed 
accord ing to Rule 26. M r E. Levi ts , the j u d g e e lec ted in respec t of Latvia , 
w i t h d r e w from s i t t ing in t he case (Rule 28) . T h e r e s p o n d e n t G o v e r n m e n t 
accordingly a p p o i n t e d M r R. M a r u s t e , the j u d g e e lec ted in respec t of 
Es tonia , to sit in his place (Article 27 § 2 of the Conven t ion and Rule 29 § 1). 

6. O n 27 J a n u a r y 2000 t h e C h a m b e r c o m m u n i c a t e d t h e case to t he 
r e s p o n d e n t G o v e r n m e n t ( former Rule 54 § 3 (b) ) . T h e pa r t i e s s u b m i t t e d 
observa t ions in wr i t ing a n d s u b s e q u e n t l y repl ied to each o t h e r ' s ob 
serva t ions . In add i t ion , t h i rd -pa r ty c o m m e n t s were received from the 
Russ ian G o v e r n m e n t , hav ing exerc ised the i r r ight to i n t e rvene (Article 36 
§ 1 of the Conven t i on and Rule 61 § 2). T h e pa r t i e s repl ied to those 
c o m m e n t s (Rule 61 § 5). 

7. O n 14 J u n e 2001 the C h a m b e r of the Second Sect ion, composed 
of M r C.L. Rozakis , P r e s i d e n t , M r A.B. Baka , Mrs V. S t r azn icka , 
M r P. Lo renzen , M r s M. Tsa t sa -Niko lovska , M r R. M a r u s t e , M r A. Kovler , 
j u d g e s , and M r E. F r i b e r g h , Sect ion Reg i s t r a r , r e l inqu i shed ju r i sd ic t ion in 
favour of t he G r a n d C h a m b e r , none of t h e p a r t i e s hav ing objected to 
r e l i n q u i s h m e n t (Article 30 of t he Conven t i on and Rule 72). 

8. T h e compos i t ion of t he G r a n d C h a m b e r was d e t e r m i n e d accord ing 
to t he provisions of Art ic le 27 §§ 2 a n d 3 of the Conven t ion and Rule 24, 
M r M a r u s t e con t inu ing in his funct ion as an e lec ted j u d g e d e s i g n a t e d 
ad hoc by the r e s p o n d e n t G o v e r n m e n t to rep lace the j u d g e e lec ted in 
respec t of t he r e s p o n d e n t S t a t e (Rule 29 § 1). 

9. A h e a r i n g on the admiss ib i l i ty and mer i t s of the case took place in 
public in the H u m a n Righ t s Bui ld ing, S t r a sbou rg , on 14 N o v e m b e r 2001 
(Rule 59 § 3 ) . 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the respondent Government 
Ms K. MALINOVSKA, 
Ms A. ASTAHOVA, 

(b) for the applicants 
M r A. ASMS, 

M r V. PORTNOV, 

M s T . RYBINA, Counsel; 

Agent, 
Counsel; 

(c) for the third party 
M r P . LAPTEV, Representative of the Russian Federation, 
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M r S. VOLKOVSKIY, 

M r S. KULIK, Counsel. 

T h e app l i can t s also a t t e n d e d the h e a r i n g . 

T h e G r a n d C h a m b e r h e a r d add re s se s by Ms M a h n o v s k a , M r Por tnov 
a n d M r Lap tev as well as t he i r repl ies to ques t i ons from j u d g e s . 

10. By a decision of 23 J a n u a r y 2002 , the G r a n d C h a m b e r dec la red 
t he appl ica t ion admiss ib le in so far as the app l i can t s ' c o m p l a i n t s u n d e r 
Art ic les 5 §§ 1 and 4, 8 a n d 14 were concerned . T h e i r r e m a i n i n g 
compla in t s , as well as those of M r Nikolay Slivenko, were dec la red 
inadmiss ib le . 

11. At t he C o u r t ' s r eques t , t he pa r t i e s and the th i rd pa r ty s u b m i t t e d 
s u p p l e m e n t a r y obse rva t ions on t h e m e r i t s of t h e case . T h e p a r t i e s repl ied 
to each o t h e r ' s obse rva t ions . 

12. O n 12 J u l y 2002 the C o u r t re jec ted r e q u e s t s by the app l i can t s and 
t h e th i rd p a r t y to ob ta in a n i n d e p e n d e n t exper t opinion on an al legedly 
falsified d o c u m e n t s u b m i t t e d by the r e spo n d en t G o v e r n m e n t (see 
p a r a g r a p h s 19 and 20 below) and to hold a fu r the r h e a r i n g on the mer i t s . 

13. A l t h o u g h the app l i can t s and the r e spo n d en t G o v e r n m e n t had 
only b e e n invi ted to c o m m e n t on t h e Russ i an G o v e r n m e n t ' s t h i rd -pa r ty 
submiss ions , t hey m a d e fu r the r extens ive submiss ions which wen t beyond 
such c o m m e n t s . O n 25 S e p t e m b e r 2002 the C o u r t dec ided to a d m i t those 
submiss ions to t he file and to give the pa r t i e s and the th i rd p a r t y an 
o p p o r t u n i t y to p r e sen t the i r final conclusions . Final conclusions were 
received from the pa r t i e s a n d the th i rd p a r t y in N o v e m b e r 2002. 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

14. T h e facts of the case , as s u b m i t t e d by the p a r t i e s , m a y be 
s u m m a r i s e d as follows. 

15. T h e first app l ican t is M r s T a t j a n a Slivenko, born in 1959. T h e 
second app l ican t is h e r d a u g h t e r , M s K a r i n a Sl ivenko, bo rn in 1981. 

16. T h e app l i can t s a re of Russ i an or igin . T h e first app l ican t was born 
in Es ton ia i n to the family of a mi l i t a ry officer of t he U n i o n of Soviet 
Socialist Republ ics (USSR) . At t he age of one m o n t h she moved to Latvia 
t o g e t h e r wi th h e r p a r e n t s . H e r h u s b a n d , Nikolay Sl ivenko, bo rn in 1952, 
was t r a n s f e r r e d to Latv ia in 1977 to serve as a Soviet mi l i t a ry officer. H e 
m e t the first app l i can t in La tv ia a n d m a r r i e d he r t h e r e in 1980. In 1981 

1. Note by the Registry. E x t r a c t s o f t h e d e c i s i o n a r e p u b l i s h e d in E C H R 2002-11. 
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t he first app l i can t gave b i r th to t he i r d a u g h t e r , the second app l i can t . T h e 
first app l i can t ' s f a the r r e t i r e d from the a r m y in 1986. 

17. La tv ia r ega ined i n d e p e n d e n c e from the USSR in 1991. O n 
28 J a n u a r y 1992 t h e Russ i an F e d e r a t i o n a s s u m e d ju r i sd ic t ion over the 
fo rmer Soviet a r m e d forces, inc luding those s t a t i o n e d in t he t e r r i t o ry of 
Latv ia . 

18. O n 4 M a r c h 1993 the app l i can t s and the first app l i can t ' s p a r e n t s 
were e n t e r e d in t he r eg i s t e r of La tv ian r e s iden t s (" the r e g i s t e r " ) as "ex-
U S S R c i t i zens" (see p a r a g r a p h s 50-56 below). At t h a t t i m e , none of t h e m 
w e r e c i t izens of any p a r t i c u l a r S t a t e . In he r r e q u e s t to be e n t e r e d in the 
r eg i s t e r , t he first app l i can t had not ind ica ted t h a t her h u s b a n d was a 
Russ ian mi l i ta ry officer. 

19. T h e r e s p o n d e n t G o v e r n m e n t s t a t e t h a t , in r e q u e s t i n g he r en t ry in 
t he reg i s te r , the first app l ican t s u b m i t t e d false in fo rmat ion abou t the 
occupa t ion of Nikolay Sl ivenko, s t a t i n g t h a t he worked at a factory. T h e 
r e s p o n d e n t G o v e r n m e n t have s u b m i t t e d a copy of an a n n e x to t he first 
app l i can t ' s app l ica t ion for res idence in Latvia , inc lud ing t h e s t a t e m e n t 
tha t her husband worked at a factory. 

20. T h e app l i can t s a n d t h e th i rd p a r t y s u b m i t t h a t t h e d o c u m e n t is 
falsified, a n d tha t it does not exist . T h e y also refer to t he fact t h a t , 
d u r i n g the s u b s e q u e n t p roceed ings conce rn ing the legal i ty of the i r s tay 
in Latv ia (see p a r a g r a p h s 34-39 below), the i m m i g r a t i o n a u t h o r i t i e s did 
not refer to any such false in fo rmat ion , and the La tv ian cour t s did not 
es tab l i sh t h a t the app l i can t s had at any point s u b m i t t e d t he in format ion 
m e n t i o n e d by the r e s p o n d e n t G o v e r n m e n t . 

21 . Nikolay Slivenko, w h o h a d b e c o m e a Russ ian ci t izen on an 
unspecif ied d a t e in t he ear ly 1990s, con t inued his service in t he Russ ian 
a r m y unt i l his d i scha rge in 1994 on the g r o u n d of t he abol i t ion of his post . 
T h e pa r t i e s d i sagree as to t he a c t u a l d a t e of his d i scha rge : t he app l i can t s 
s t a t e t h a t he was d i scha rged on 2 M a r c h 1994. T h e y rely on t h e fact t h a t 
a n o rde r for his d i scha rge was s igned and b e c a m e effective on 2 M a r c h 
1994. T h e Russ ian G o v e r n m e n t suppor t this conclusion. T h e r e s p o n d en t 
G o v e r n m e n t a r g u e t h a t t he first app l i can t ' s h u s b a n d was d i scha rged on 
5 J u n e 1994 as it was only on t h a t d a t e t h a t he formally c o m p l e t e d his 
leave; his leave a l lowance a n d r e t i r e m e n t benef i ts had b e e n ca lcu la ted 
wi th re fe rence to t h a t d a t e . 

22. T h e t r e a t y b e t w e e n Latv ia a n d Russ ia on the w i t h d r a w a l of the 
Russ i an t roops (" the t r ea ty" ) was s igned in Moscow on 30 April 1994 and 
b e c a m e effective on t h a t d a t e (see p a r a g r a p h s 64-67 below). 

23. Accord ing to the r e s p o n d e n t G o v e r n m e n t , even before the 
s i g n a t u r e a n d e n t r y in to force of t h e t r ea ty , va r ious La tv ian a n d Russ ian 
a u t h o r i t i e s c o o p e r a t e d in e s t ab l i sh ing the n a m e s of the Russ i an mi l i t a ry 
p e r s o n n e l liable to be r emoved from Latvia . In th is con tex t , on 31 M a r c h 
1994, the Russ ian mi l i t a ry a u t h o r i t i e s s u b m i t t e d to the Latv ian au tho r i t i e s 
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a list of the Russ ian mi l i t a ry officers in Latvia , inc lud ing the first 
app l i can t ' s h u s b a n d , wi th an a c c o m p a n y i n g reques t to p ro long his and 
his family's t e m p o r a r y res idence in Latv ia . Th i s , t he r e s p o n d e n t Govern
m e n t c o n t e n d , m a d e it c lea r t h a t the i r s tay in La tv ia was t e m p o r a r y , and 
tha t they would be r e q u i r e d to leave. 

24. Accord ing to the app l i can t s and the Russ ian G o v e r n m e n t , the list 
of 31 M a r c h 1994 did not en ta i l any obl iga t ion on Nikolay Sl ivenko to leave 
Latvia as it was a d o c u m e n t solely r e q u e s t i n g the p ro longa t ion of his 
t e m p o r a r y s tay in Latvia , s u b m i t t e d before t he ac tua l s i g n a t u r e and 
en t ry in to force of t h e t r ea ty . 

25. O n 7 O c t o b e r 1994 Nikolay Slivenko appl ied to t he Latvian 
C i t i zensh ip a n d Migra t ion Author i ty (" the CMA") for a t e m p o r a r y 
res idence p e r m i t in Latvia by reason , inter alia, of his m a r r i a g e to t he first 
appl ican t , a p e r m a n e n t res iden t of Latvia . This was refused on the ground 
t h a t , as a Russ ian mi l i ta ry officer, he was r equ i r ed to leave Latvia as a resul t 
of t he w i thd rawa l of the Russ ian t roops in accordance wi th t he t rea ty . 

26. O n 29 N o v e m b e r 1994 the C M A annu l l ed t he app l i can t s ' en t ry in 
t h e reg i s t e r on t h e g round of Nikolay Slivenko's mi l i ta ry s t a t u s . T h e 
app l ican t s s t a t e t h a t they were not informed about t he decis ion, and tha t 
they found out about it only in 1996, in t he con tex t of the cour t proceedings 
b r o u g h t by t he first app l i can t ' s h u s b a n d (see p a r a g r a p h 29 be low) . 

27. T h e r e sponden t G o v e r n m e n t have also p roduced a list da t ed 
10 D e c e m b e r 1994, which accord ing to t h e m had been s u b m i t t e d to the 
La tv ian a u t h o r i t i e s by t h e Russ ian a r m e d forces. In t h e list Nikolay 
Slivenko was included in t he ca tegory of mi l i t a ry pe r sonne l who had 
r e t i r ed af ter 28 J a n u a r y 1992. T h e app l i can t s and the th i rd pa r ty contes t 
t he a u t h e n t i c i t y of the list. 

28. T h e r e s p o n d e n t G o v e r n m e n t have fu r the r p roduced a list da t ed 
16 O c t o b e r 1995, which accord ing to t h e m had been sent to the Latv ian 
Min i s t ry of Fore ign Affairs by t he Russ ian consu la t e in Riga. Accord ing to 
t he r e s p o n d e n t G o v e r n m e n t , Nikolay Sl ivenko's n a m e a p p e a r e d on the 
list a m o n g those Russ i an mi l i t a ry pens ione r s who had been d i scha rged 
from the Russ ian a r m e d forces af ter 2 8 J a n u a r y 1992. It was also noted in 
t he list t h a t on 3 Augus t 1994 Nikolay Slivenko had been given hous ing in 
t h e city of K u r s k in Russ ia , a n d t h a t he h a d left La tv ia on 31 D e c e m b e r 
1994. T h e app l i can t s a n d the th i rd pa r ty con tes t the a u t h e n t i c i t y of the 
list. 

29. In point of fact, however , t he first app l i can t ' s h u s b a n d h a d s tayed 
in Latvia . H e b r o u g h t a cour t ac t ion aga ins t the C M A , c la iming t h a t the i r 
refusal to issue h im wi th a t e m p o r a r y res idence p e r m i t was void. O n 
2 J a n u a r y 1996 t h e Riga Ci ty V i d z e m e Dis t r ic t C o u r t found in his favour. 
T h e C M A a p p e a l e d aga ins t the j u d g m e n t . 

30. O n 19 J u n e 1996 the R iga Regiona l C o u r t al lowed the CMA's 
a p p e a l , finding, inter alia, t h a t Nikolay Slivenko had b e e n a Russ ian 
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mi l i ta ry officer unt i l 5 J u n e 1994 a n d tha t the t r ea ty of 30 Apri l 1994 
r e q u i r e d all Russ ian officers in service on 28 J a n u a r y 1992 to leave Latvia 
t o g e t h e r wi th the i r families. T h e Regional C o u r t r e fe r red , inter alia, to the 
list of 16 O c t o b e r 1995, which conf i rmed t h a t he h a d been provided wi th 
a c c o m m o d a t i o n in Kursk , and t h a t he had left La tv ia in 1994. H e did not 
b r ing a cassa t ion appea l aga ins t t he appe l l a t e j u d g m e n t . 

3 1 . O n 20 Augus t 1996 the i m m i g r a t i o n au tho r i t i e s issued a d ep o r t a 
tion o rde r in respec t of t he app l i can t s . T h e o r d e r was served on t h e m on 
22 Augus t 1996. 

32. O n tha t d a t e the local au tho r i t i e s dec ided to evict t h e app l ican t s 
from the i r flat, which they r e n t e d from the La tv ian Min i s t ry of Defence . 
Russ ian mi l i t a ry officers and the i r families as well as o t h e r r e s iden t s of 
Latvia lived in the block w h e r e t he flat was loca ted . T h e evict ion o rde r 
was not enforced. 

33 . O n a n unspecif ied d a t e in 1996 Nikolay Slivenko moved to Russia , 
whi le t he app l i can t s r e m a i n e d in Latvia . 

34. T h e first app l i can t b rough t a cour t ac t ion in her own n a m e and 
on behal f of her d a u g h t e r , c l a iming t h a t t hey w e r e in fact p e r m a n e n t 
r e s iden t s of Latvia and tha t they could not be r emoved from the count ry . 

35 . O n 19 F e b r u a r y 1997 the Riga Ci ty V i d z e m c Dis t r ic t C o u r t found 
in favour of the app l i can t s . T h e cour t held, inter alia, t h a t t he first 
app l ican t had come to Latv ia as a re la t ive of her f a the r , not he r h u s b a n d . 
As he r f a the r h a d r e t i r ed in 1986, he could t h e r e a f t e r no longer be 
r e g a r d e d as a mi l i t a ry officer, and his close re la t ives , inc lud ing the 
app l i can t s , could be e n t e r e d in t he r eg i s t e r as p e r m a n e n t r e s iden t s of 
Latv ia . T h e cour t q u a s h e d the d e p o r t a t i o n o r d e r in respect of the 
app l i can t s and a u t h o r i s e d the i r r e - en t ry in the reg i s te r . 

36. T h e C M A a p p e a l e d aga ins t the j u d g m e n t of 19 F e b r u a r y 1997. 
O n 30 O c t o b e r 1997 the Riga Regiona l C o u r t d i smissed the appea l , 
finding t h a t the first-instance cou r t had dec ided t h e case proper ly . U p o n 
a cassa t ion a p p e a l by the C M A , on 7 J a n u a r y 1998 the S u p r e m e C o u r t 
q u a s h e d the decis ions of t he lower cour t s a n d r e m i t t e d the case to t he 
appe l l a t e cour t for a fresh e x a m i n a t i o n . T h e S u p r e m e C o u r t re fe r red to 
the fact t h a t the app l i can t s had been provided wi th a flat in Kursk , and 
t h a t they w e r e subject to t he provisions of the t r e a t y of 30 Apr i l 1994. 

37. O n 6 May 1998 the Riga Regiona l C o u r t al lowed the C M A ' s 
a p p e a l , finding t h a t Nikolay Sl ivenko had been a serving Russ i an mi l i t a ry 
officer unt i l 5 J u n e 1994. Refe r r ing to the fact t h a t he had been given 
hous ing in Kursk in 1994 following his r e t i r e m e n t from the Russ ian 
mi l i ta ry , t h e cour t dec ided t h a t he h a d been r e q u i r e d to leave Latv ia 
wi th his family in acco rdance wi th the t rea ty . T h e cour t found t h a t the 
decision of t he i m m i g r a t i o n a u t h o r i t i e s to a n n u l t he a p p l i c a n t s ' e n t r y in 
t h e reg i s t e r had been lawful. 
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38. O n 12 J u n e 1998 the first app l i can t was in formed by the im
m i g r a t i o n a u t h o r i t i e s t ha t t he d e p o r t a t i o n o rde r of 20 Augus t 1996 had 
become effective upon the del ivery of the appe l l a t e cou r t ' s j u d g m e n t of 
6 May 1998. 

39. O n 29 Ju ly 1998, on a cassa t ion appea l by t he app l i can t s , the 
S u p r e m e C o u r t conf i rmed the decision of 6 M a y 1998. T h e S u p r e m e 
C o u r t s t a t e d t h a t Nikolay Slivenko had been d i scha rged from the 
Russ ian a r m e d forces on 5 J u n e 1994. T h e S u p r e m e C o u r t noted that 
the app l i can t s had b e e n a l loca ted t he flat in Kursk in t he con tex t of 
the m a t e r i a l ass i s tance provided by the U n i t e d S t a t e s of A m e r i c a for the 
w i thd rawa l of Russ ian t roops . Relying on the fact t h a t Nikolay Slivenko 
had been d i scha rged from the mi l i t a ry af ter 28 J a n u a r y 1992, the 
S u p r e m e C o u r t concluded t h a t the app l i can t s , as p a r t of his family, had 
also b e e n r e q u i r e d to leave Latv ia in accordance wi th t he t r ea ty . 

40. O n 14 S e p t e m b e r 1998 the first app l i can t r e q u e s t e d the C M A 
to defer execu t ion of t he d e p o r t a t i o n o r d e r . T h a t was refused on 
22 S e p t e m b e r 1998. 

4 1 . O n 7 O c t o b e r 1998 the first app l i can t lodged wi th the i mmi g ra 
t ion au tho r i t i e s a n appea l aga ins t the d e p o r t a t i o n o rde r , r e q u e s t i n g a 
res idence p e r m i t and her r e - e n t r y in the reg i s t e r . She s t a t e d , inter alia, 
t ha t La tv ia was he r a n d he r d a u g h t e r ' s m o t h e r l a n d as they had lived 
t h e r e all t he i r lives a n d h a d no o t h e r c i t i zensh ip , and t h a t she was 
r equ i r ed to t ake ca re of h e r d i sab led p a r e n t s who were p e r m a n e n t l y 
r e s iden t in Latv ia . 

42. In t he la te even ing of 28 O c t o b e r 1998 the police e n t e r e d the 
app l i c an t s ' flat. T h e y were a r r e s t e d a t 10.30 p .m. on the s a m e d a t e . O n 
29 O c t o b e r 1998, at 12.30 a.m., a police officer issued a n a r r e s t w a r r a n t 
in respec t of the app l i can t s on the basis of sect ion 48-5 of t he Aliens Act. 
T h e w a r r a n t s t a t e d t h a t t h e app l i can t s h a d no valid d o c u m e n t s jus t i fy ing 
the i r s tay in Latvia , a n d t h a t t he app l i c an t s ' en t ry in t he r eg i s t e r of 
La tv ian r e s iden t s had been annu l l ed by the S u p r e m e C o u r t ' s final 
j u d g m e n t of 29 Ju ly 1998. It was also m e n t i o n e d in the w a r r a n t t ha t 
t h e app l i can t s "did not leave La tv ia following the j u d g m e n t , and t h e r e 
were r ea sonab le g r o u n d s to suspec t t h a t they w e r e s tay ing in Latvia 
illegally". T h e w a r r a n t was s igned by the app l i can t s . O n the basis of the 
w a r r a n t the app l i can t s were i m m e d i a t e l y d e t a i n e d in a c e n t r e for illegal 
i m m i g r a n t s . 

43 . Also on 29 O c t o b e r 1998 the D i r e c t o r of t he C M A sent a l e t t e r to 
the i m m i g r a t i o n police, s t a t i n g t h a t t he app l i c an t s ' a r r e s t had been 
" p r e m a t u r e " in view of t he fact t h a t the first app l ican t had lodged an 
appea l on 7 O c t o b e r 1998. No re fe rence to d o m e s t i c law was m a d e in the 
l e t t e r . T h e Di rec to r of the C M A o r d e r e d the i m m i g r a t i o n police to re lease 
the app l i can t s . T h e y were r e l eased at an unspecif ied t i m e on 29 O c t o b e r 
1998. 
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44. O n 3 F e b r u a r y 1999 the app l i can t s received a l e t t e r from the 

D i r e c t o r of the C M A d a t e d 29 O c t o b e r 1998, in fo rming t h e m t h a t they 

were r e q u i r e d to leave Latv ia immed ia t e ly . T h e y were also informed 

t h a t , if they compl ied voluntar i ly wi th the d e p o r t a t i o n o rde r , they could 

t h e r e a f t e r be issued wi th a visa enab l ing t h e m to s tay in t he c o u n t r y for 

n ine ty days per a n n u m . 

45. O n 16 M a r c h 1999 the flat of t he first app l i can t ' s p a r e n t s was 

s ea r ched by the police in t he p r e s e n c e of t he second app l i can t . O n the 

s a m e d a t e , at 9 a.m., a police officer issued a w a r r a n t for the second 

app l i can t ' s a r r e s t on the basis of sect ion 48-5 of the Aliens Act . T h e 

w a r r a n t s t a t e d tha t the second appl icant had no valid d o c u m e n t 

jus t i fy ing he r s tay in Latvia , a n d t h a t t h e r e were r ea sonab le g r o u n d s to 

suspec t t h a t she was s tay ing in Latvia illegally. T h e o rde r was s igned by 

the second app l i can t . She was i m m e d i a t e l y a r r e s t e d and t h e r e a f t e r 

d e t a i n e d for t h i r ty hours in a c e n t r e for illegal i m m i g r a n t s . She was 

re leased on 17 M a r c h 1999. 

46. O n 11 J u l y 1999 the app l i can t s moved to Russ ia to jo in Nikolay 

Slivenko. By tha t t ime the second app l ican t had c o m p l e t e d he r secondary 

educa t ion in Latvia . O n a n unspecif ied d a t e in 2001 the app l i can t s 

a d o p t e d Russ ian c i t i zensh ip as fo rmer na t iona l s of the USSR. T h e 

app l i can t s now live in Kursk , in a c c o m m o d a t i o n which was provided by 

the Russ i an defence a u t h o r i t i e s . Af ter t he app l i can t s left Latv ia , the i r 

flat in Riga was t a k e n back by the La tv ian a u t h o r i t i e s . M e a n w h i l e , the 

first app l i can t ' s p a r e n t s con t inued living in Latvia on the basis of the i r 

s t a t u s as "ex-USSR c i t izens" . 

47. Accord ing to the app l i can t s , the first app l i can t ' s p a r e n t s a re 

seriously ill, but the app l i can t s have not been able to go to La tv ia to 

visit t h e m . T h e d e p o r t a t i o n o r d e r of 20 Augus t 1996 p roh ib i t ed t he 

app l i can t s from e n t e r i n g Latv ia for five years . T h a t prohib i t ion expi red 

on 20 A u g u s t 2001 . T o w a r d s t he end of 2001 the app l i can t s ob ta ined 

visas p e r m i t t i n g the i r s tay in Latv ia for no m o r e t h a n n ine ty days per 

a n n u m . 

48 . In view of the fact t ha t Nikolay Slivenko had left Latvia voluntar i ly , 

t he p roh ib i t ion on e n t e r i n g Latvia was not e x t e n d e d to h im. H e was 

al lowed to visit La tv ia several t i m e s in the per iod b e t w e e n 1996 a n d 2001 . 

II. RELEVANT D O M E S T I C LAW A N D P R A C T I C E 

A. C i t i z e n s h i p a n d n a t i o n a l i t y in Latvia 

49. La tv ian laws use t he t e r m "c i t i zensh ip" (pilsonïba) to d e n o t e the 

na t iona l i ty of a pe r son . In t h e official Engl i sh t r ans l a t i ons of the 

d o m e s t i c s t a t u t e s , the t e r m "na t iona l i t y " is s o m e t i m e s used in b r a c k e t s 
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alongs ide t he t e r m "c i t izenship" . An official Engl ish t r a n s l a t i o n of the 
Aliens Act (Par t I) provides , for e x a m p l e , t ha t "an ' a l i en ' [is] a pe r son 
having the c i t i zensh ip (na t iona l i ty) of a n o t h e r S t a t e ; [a] ' s ta te less 
p e r s o n ' [is] a pe r son hav ing no c i t izenship (na t iona l i ty )" . 

B. Categor ies of Latvian r e s iden t s 

50. La tv ian legis lat ion on na t iona l i ty and i m m i g r a t i o n identifies 
several ca tegor ies of pe r sons , each wi th its own s t a t u s def ined in a 
specific Act : 

(a) La tv ian ci t izens (Latvijas Republikas pilsoni), whose legal s t a t u s is 
governed by the C i t i zensh ip Act of 22 J u l y 1994 (Pilsonibas likums); 

(b) " p e r m a n e n t l y r e s iden t non-c i t i zens" (nepilsoni) - t h a t is, c i t izens of 
the fo rmer U S S R who lost t he i r Soviet c i t i zensh ip following the 
dissolut ion of t he U S S R but have not s u b s e q u e n t l y ob t a ined any o the r 
na t iona l i ty - who a r e governed by the S t a t u s of F o r m e r U S S R Ci t izens 
Act of 12 Apri l 1995 (Likums "Par to bijuso PSRS pilsonu statusu, kuriem nav 
Latvijas vai citas valsts pilsonibas"); this g r o u p of pe r sons m a y also be 
re fe r red to as "ex-USSR c i t izens" ; 

(c) a sy lum-seeke r s and refugees , whose s t a t u s is governed by the 
Asylum Act of 7 M a r c h 2002 (Patveruma likums); 

(A) " s t a te less p e r s o n s " (bezvalstnieki) wi th in the m e a n i n g of the 
S ta te less P e r s o n s Act of 18 F e b r u a r y 1999 (Likums "Par bezvalstnieka 
statusu Latvijas Republika"), r e ad in conjunct ion wi th t he Al iens Act and, 
since 1 May 2003, wi th t he I m m i g r a t i o n Act which rep laced it; 

(e) " a l i ens" in t he b r o a d sense of the t e r m (drzemnieki), inc luding 
foreign na t iona l s (drvalstnieki) and s t a t e l e s s pe r sons (bezvalstnieki) falling 
solely wi th in the a m b i t of t h e Al iens a n d S ta te less Pe r sons (En t ry and 
Res idence ) Act of 9 J u n e 1992 (Likums "Par arvalstnieku un bezvalstnieku 
iecefosanu un uzturesanos Latvijas Republika" - " t he Al iens Act") (before 
1 May 2003) , a n d the I m m i g r a t i o n Act (after t ha t d a t e ) . 

5 1 . T h e C i t i zensh ip Act is based on two pr inciples : t he pr inciple of 
jus sanguinis and the doc t r ine of S t a t e succession in m a t t e r s of in te r 
na t iona l and cons t i t u t iona l law. Accordingly, wi th ce r t a in except ions , 
only those pe r sons who had La tv ian c i t izenship on 1 7 J u n e 1940 ( the da te 
on which Latv ia c a m e u n d e r Soviet d o m i n a t i o n ) and t he i r d e s c e n d a n t s a re 
recognised ipso jure as La tv ian ci t izens (sect ion 2(1) ) . T h e fact of having 
been bo rn wi th in La tv i an t e r r i t o r y or having b e e n r e s iden t t h e r e for a 
long per iod does not in itself confer La tv ian c i t izenship ; accordingly, 
ci t izens of t he fo rmer U S S R who a r r ived in Latv ia d u r i n g the Soviet era 
(1944-91) a n d the i r d e s c e n d a n t s w e r e not a u t o m a t i c a l l y g r a n t e d Latv ian 
c i t i zensh ip af ter La tv ia had r ega ined its i n d e p e n d e n c e . 
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52. F u r t h e r m o r e , t he C i t i z ensh ip Act provides for t he possibil i ty of 
b e c o m i n g a La tv ian ci t izen by m e a n s of n a t u r a l i s a t i o n , in acco rdance 
wi th t he condi t ions a n d p r o c e d u r e laid down in C h a p t e r II of t he Act . 
Pe r sons seeking n a t u r a l i s a t i o n as La tv ian c i t izens m u s t have been law
fully r e s iden t in Latv ia for a t least t he pas t five yea r s , have a legal 
source of income, pass an e x a m i n a t i o n t es t ing proficiency in La tv ian , be 
famil iar wi th the Latv ian C o n s t i t u t i o n and na t iona l a n t h e m , have a basic 
knowledge of La tv ian his tory, swear an o a t h of a l leg iance and , w h e r e 
a p p r o p r i a t e , r e n o u n c e t he i r ex i s t ing c i t i zensh ip (sect ion 12). Sect ion 11(1) 
lists t he g rounds on which n a t u r a l i s a t i o n may be refused; for e x a m p l e t he 
provision prohib i t s the n a t u r a l i s a t i o n of pe r sons w h o 

"... a f t e r 17 J u n e 1940 c h o s e t h e R e p u b l i c of L a t v i a a s t h e i r p l a c e of r e s i d e n c e 
i m m e d i a t e l y a f t e r b e i n g d i s c h a r g e d f rom t h e U S S R ( R u s s i a n ) a r m e d fo rces , a n d w h o 
did not h a v e t h e i r p e r m a n e n t r e s i d e n c e in L a t v i a on t h e d a t e of t h e i r c o n s c r i p t i o n o r 
e n l i s t m e n t 

53. In t he vers ion in force before 25 S e p t e m b e r 1998, sect ion 1 of t h e 
S t a t u s of F o r m e r USSR Ci t i zens Act provided: 

" (1 ) T h i s Act sha l l a p p l y t o c i t i z e n s of t h e f o r m e r U S S R w h o a r e r e s i d e n t in L a t v i a 

w e r e r e s i d e n t w i t h i n L a t v i a n t e r r i t o r y b e f o r e 1 J u l y 1992 a n d a r e r e g i s t e r e d a s b e i n g 

r e s i d e n t t h e r e , r e g a r d l e s s o f t h e s t a t u s o f t h e i r h o u s i n g , p r o v i d e d t h a t t h e y a r e no t 

c i t i z e n s of L a t v i a o r o f a n y o t h e r S t a t e , a n d a l s o t o t h e i r c h i l d r e n b e l o w t h e a g e of 

m a j o r i t y , if t h e l a t t e r a r c n o t c i t i z e n s of L a t v i a o r o f a n y o t h e r S t a t e . " 

In the version in force since 25 S e p t e m b e r 1998, sect ion 1 of the S t a t u s 
of F o r m e r U S S R Ci t izens Act provides : 

" ( 1 ) T h e p e r s o n s g o v e r n e d by t h i s Ac t - ' n o n - c i t i z e n s ' - sha l l be t h o s e c i t i z e n s of t h e 

f o r m e r U S S R , a n d t h e i r c h i l d r e n , w h o a r e r e s i d e n t in L a t v i a ... a n d w h o sa t i s fy all t h e 

fo l lowing c r i t e r i a : 

1. on 1 J u l y 1992 t h e y w e r e r e g i s t e r e d a s b e i n g r e s i d e n t w i t h i n t h e t e r r i t o r y of 
L a t v i a , r e g a r d l e s s of t h e s t a t u s of t h e i r h o u s i n g ; o r t h e i r l as t r e g i s t e r e d p l a c e of 
r e s i d e n c e by 1 J u l y 1992 w a s in t h e R e p u b l i c of L a t v i a ; o r a c o u r t h a s e s t a b l i s h e d 
t h a t be fo re t h e a b o v e - m e n t i o n e d d a t e t h e y h a d b e e n r e s i d e n t w i t h i n t h e t e r r i t o r y of 
L a t v i a for not less t h a n t e n y e a r s ; 

2. t h e y d o no t h a v e L a t v i a n c i t i z e n s h i p ; a n d 

3 . t h e y a r e not a n d h a v e no t b e e n c i t i z e n s of a n y o t h e r S t a t e . 

(2) T h e lega l s t a t u s ol p e r s o n s w h o a r r i v e d in t h e R e p u b l i c of L a t v i a a f t e r 1 J u l y 1992 

sha l l be d e t e r m i n e d by t h e A l i e n s a n d S t a t e l e s s P e r s o n s A c t s . 

(3) T h e p r e s e n t Ac t sha l l not a p p l y to : 

1. m i l i t a r y s p e c i a l i s t s e n g a g e d in t h e o p e r a t i o n a n d d i s m a n t l i n g of R u s s i a n 

F e d e r a t i o n m i l i t a r y [ r a d a r e q u i p m e n t ] i n s t a l l e d in t h e t e r r i t o r y of L a t v i a , a n d 

c iv i l i ans s e n t t o L a t v i a for t h a t p u r p o s e ; 
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2. p e r s o n s w h o w e r e d i s c h a r g e d f r o m t h e a r m e d fo rces a f t e r 2 8 J a n u a r y 1992, if on 

t h e d a t e of t h e i r e n l i s t m e n t t h e y w e r e no t p e r m a n e n t l y r e s i d e n t in t h e t e r r i t o r y of 

L a t v i a a n d if t h e y a r e n o t c lose r e l a t i v e s of L a t v i a n c i t i z e n s ; 

3 . s p o u s e s of t h e p e r s o n s [ m e n t i o n e d a b o v e ] a n d m e m b e r s of t h e i r f ami l i e s 

( c h i l d r e n a n d o t h e r d e p e n d a n t s ) l iv ing w i t h t h e m , w h e r e , i r r e s p e c t i v e of t h e d a t e of 

t h e i r a r r i v a l , t h e y a r r i v e d in L a t v i a in c o n n e c t i o n w i t h t h e se rv ice of a m e m b e r of t h e 

R u s s i a n F e d e r a t i o n ( U S S R ) a r m e d forces ; 

4 . p e r s o n s w h o h a v e r e c e i v e d c o m p e n s a t i o n for e s t a b l i s h i n g t h e i r p e r m a n e n t 

r e s i d e n c e a b r o a d , r e g a r d l e s s of w h e t h e r t h e c o m p e n s a t i o n w a s p a i d by a L a t v i a n 

c e n t r a l or local a u t h o r i t y or by a n i n t e r n a t i o n a l o r fo re ign a u t h o r i t y o r f o u n d a t i o n ; o r 

5. p e r s o n s w h o on 1 July 1992 w e r e official ly r e g i s t e r e d a s b e i n g r e s i d e n t for a n 

i n d e f i n i t e p e r i o d w i t h i n a m e m b e r c o u n t r y of t h e C o m m o n w e a l t h of I n d e p e n d e n t 

S t a t e s . " 

Sect ion 2(2) of t he Act p roh ib i t s t he d e p o r t a t i o n of "non-c i t izens" , 

"save w h e r e d e p o r t a t i o n t akes place in accordance wi th t he law and 

a n o t h e r S t a t e has a g r e e d to receive the d e p o r t e e " . F u r t h e r m o r e , section 5 

(which b e c a m e sect ion 8 on 7 Apri l 2000) provides: 

" ( 1 ) S e c t i o n 2 ... of t h i s Ac t s h a l l a l s o [ app ly to] s t a t e l e s s p e r s o n s a n d t h e i r 

d e s c e n d a n t s w h o a r c n o t a n d h a v e n e v e r b e e n c i t i z e n s of a n y S t a t e a n d w h o , be fore 

1 J u l y 1992, w e r e r e s i d e n t w i t h i n t h e t e r r i t o r y of L a t v i a a n d w e r e r e g i s t e r e d a s b e i n g 

p e r m a n e n t l y r e s i d e n t t h e r e ... 

(2) S e c t i o n 2 of t h i s Ac t s h a l l a l s o a p p l y t o n a t i o n a l s of o t h e r S t a t e s a n d t h e i r 

d e s c e n d a n t s w h o w e r e r e s i d e n t w i t h i n t h e t e r r i t o r y of L a t v i a b e f o r e 1 J u l y 1992 a n d 

w e r e r e g i s t e r e d a s b e i n g p e r m a n e n t l y r e s i d e n t t h e r e p r o v i d e d t h a t t h e y d o no t have 

L a t v i a n c i t i z e n s h i p ..." 

Last ly, sect ion 49 provides t h a t i n t e r n a t i o n a l a g r e e m e n t s on i m m i g r a 

t ion "concluded by the Repub l i c of Latv ia a n d approved by P a r l i a m e n t " 

t ake p r e c e d e n c e over na t i ona l legis la t ion. 

54. T h e re levan t provisions of t he Aliens Act were worded as follows: 

Section 11 

" A n y f o r e i g n e r o r s t a t e l e s s p e r s o n sha l l be e n t i t l e d t o s t a y in t h e R e p u b l i c o f L a t v i a 

for m o r e t h a n t h r e e m o n t h s [version in force from 25 May ¡999: ' m o r e t h a n n i n e t y days in 

t h e c o u r s e of o n e h a l f o f a c a l e n d a r y e a r j , p r o v i d e d t h a t he o r s h e h a s o b t a i n e d a 

r e s i d e n c e p e r m i t in a c c o r d a n c e w i t h t h e p r o v i s i o n s of t h i s Act . .. ." 

Section 23 

" T h e fol lowing m a y o b t a i n a p e r m a n e n t r e s i d e n c e p e r m i t : 

(2) t h e s p o u s e of a L a t v i a n c i t i z e n , of a ' p e r m a n e n t l y r e s i d e n t n o n - c i t i z e n ' of L a t v i a 

o r of a n a l i en o r s t a t e l e s s p e r s o n w h o h a s [ h i m s e l f o r h e r s e l f ] b e e n g r a n t e d a p e r m a n e n t 

r e s i d e n c e p e r m i t , in a c c o r d a n c e [wi th s e c t i o n ] ... 2 6 of t h i s A c t , a n d t h e s p o u s e ' s m i n o r 

o r d e p e n d e n t c h i l d r e n ..." 
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55. W h e n the Aliens Act c a m e in to force, it did not con ta in any p ro 
vision exc luding serving m e m b e r s of the Russ ian a r m e d forces w h o had 
been d i scha rged af ter 28 J a n u a r y 1992. R e g u l a t i o n no. 297 of 6 Augus t 
1996, conf i rmed by the Act of 18 D e c e m b e r 1996, a m e n d e d sect ion 23 as 
follows: 

" P e r m a n e n t r e s i d e n c e p e r m i t s m a y be o b t a i n e d by a l i e n s w h o , on 1 J u l y 1992, w e r e 

officially r e g i s t e r e d a s b e i n g r e s i d e n t for a n i n d e f i n i t e p e r i o d w i t h i n t h e R e p u b l i c of 

L a t v i a if, a t t h e t i m e of a p p l y i n g for a p e r m a n e n t r e s i d e n c e p e r m i t , t h e y a r e officially 

r e g i s t e r e d as b e i n g r e s i d e n t w i t h i n t h e R e p u b l i c o f L a t v i a a n d a r e e n t e r e d in t h e r e g i s t e r 

of r e s i d e n t s . 

C i t i z e n s of t h e f o r m e r U S S R w h o a c q u i r e d t h e c i t i z e n s h i p of a n o t h e r S t a t e be fo re 
1 S e p t e m b e r 1996 m u s t a p p l y for a p e r m a n e n t r e s i d e n c e p e r m i t by 31 M a r c h 1997. 
C i t i z e n s of t h e f o r m e r U S S R w h o a c q u i r e d t h e c i t i z e n s h i p of a n o t h e r S t a t e a f t e r 
1 S e p t e m b e r 1996 m u s t a p p l y w i t h i n six m o n t h s of t h e d a t e on w h i c h t h e y a c q u i r e d t h e 
c i t i z e n s h i p of t h a t S t a t e . 

T h i s s e c t i o n sha l l not a p p l y to : 

1. m i l i t a r y s p e c i a l i s t s e n g a g e d in t h e o p e r a t i o n a n d d i s m a n t l i n g of R u s s i a n m i l i t a r y 

[ r a d a r e q u i p m e n t ] i n s t a l l e d in t h e t e r r i t o r y of L a t v i a , a n d c iv i l i ans s e n t t o L a t v i a for 

t h a t p u r p o s e ; 

2. p e r s o n s w h o w e r e d i s c h a r g e d f rom ac t ive m i l i t a r y se rv ice a f t e r 28 J a n u a r y 1992 if 

on t h e d a t e of t h e i r e n l i s t m e n t t h e y w e r e n o t p e r m a n e n t l y r e s i d e n t in t h e t e r r i t o r y of 

L a t v i a a n d if t h e y a r e no t c lose r e l a t i v e s of L a t v i a n c i t i z e n s ; o r 

3 . s p o u s e s o f t h e p e r s o n s [ m e n t i o n e d a b o v e ] a n d m e m b e r s o f t h e i r f a m i l i e s ( c h i l d r e n 
a n d o t h e r d e p e n d a n t s ) l iv ing w i t h t h e m , w h e r e , i r r e s p e c t i v e of t h e d a t e of t h e i r a r r i v a l , 
t h e y a r r i v e d in L a t v i a in c o n n e c t i o n w i t h t h e se rv ice of a m e m b e r of t h e R u s s i a n 
F e d e r a t i o n ( U S S R ) a r m e d f o r c e s . " 

56. Pe r sons who a r e lawfully r e s iden t in La tv ia a re e n t e r e d in the 
reg i s t e r of r e s iden t s a n d given a pe r sona l ident i f icat ion n u m b e r (personas 
kods). T h e funct ioning of the r eg i s t e r , which is kep t by the i n t e r io r 
a u t h o r i t i e s , is laid down in the Reg i s t e r of R e s i d e n t s Act of 27 A u g u s t 
1998 (Iedzivotaju registra likums), which rep laced the previous Act of 
11 D e c e m b e r 1991 (Likums "Par iedzivotaju registru"). 

57. Accord ing to t he in fo rma t ion provided by the r e s p o n d e n t Gove rn 
m e n t , about 900 pe r sons - close re la t ives of Russ ian mi l i t a ry officers 
r e q u i r e d to leave Latvia u n d e r the t r e a t y - were able to legalise the i r 
s tay in Latvia because those pe r sons were e i t he r La tv ian ci t izens or close 
re la t ives of Latv ian ci t izens, and had not a r r ived in Latv ia in connec t ion 
wi th service in the Soviet a r m e d forces. 

C. Expulsion of aliens and their detention pending deportation 

58. Sect ion 35 of t he Aliens Act lists the c i r c u m s t a n c e s in which a 
res idence p e r m i t , even a t e m p o r a r y one , will not be issued. Sect ion 36 of 
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t he Aliens Act lists t he g rounds on which a res idence p e r m i t m a y be 
w i t h d r a w n . T h e fact of having been a serv ing m e m b e r of the Russ ian 
a r m e d forces af ter 28 J a n u a r y 1992 does not a p p e a r in e i t he r of these lists. 

Point 1 of sect ion 36 provides t h a t a res idence p e r m i t should be 
w i t h d r a w n w h e r e its holder "has knowingly s u b m i t t e d false in fo rmat ion 
to t he D e p a r t m e n t " . Point 3 provides for the s a m e consequences if the 
holder of a res idence p e r m i t "a rouses r ea sonab l e suspicion on the p a r t of 
t he c o m p e t e n t a u t h o r i t i e s t h a t he or she p r e s e n t s a t h r e a t to publ ic o rde r 
and safety or na t iona l secur i ty" . Point 6 conce rns persons who have 
" e n t e r e d t he service of a foreign S t a t e , w h e t h e r in t he a r m e d forces or 
o the rwise , except in cases provided for by i n t e r n a t i o n a l a g r e e m e n t s " . 
Last ly, point 14 conce rns pe r sons who have "received c o m p e n s a t i o n for 
e s tab l i sh ing the i r p e r m a n e n t res idence ab road , r ega rd le s s of w h e t h e r the 
c o m p e n s a t i o n was pa id by a La tv ian cen t r a l or local a u t h o r i t y or by a n 
i n t e r n a t i o n a l or foreign a u t h o r i t y or founda t ion" . 

59. Sect ion 38 of t he Act provides t h a t t he head of t he D e p a r t m e n t of 
t he In t e r io r or of one of its regional offices should issue a d e p o r t a t i o n 
o rde r w h e r e an a l ien or s ta te less pe r son res ides wi th in the t e r r i t o ry of 
Latvia w i thou t be ing in possession of a valid visa or r e s idence p e r m i t or 
in any o t h e r c i r c u m s t a n c e s l is ted in Art icle 36. 

60. Sect ions 39 and 40 provide: 

S e c t i o n 3 9 

" W h e r e a d e p o r t a t i o n o r d e r is i s s u e d in r e s p e c t o f a p e r s o n w i t h d e p e n d e n t r e l a t i v e s 
in L a t v i a , t h e l a t t e r m u s t l eave w i t h h i m o r h e r . T h e d e p o r t a t i o n o r d e r sha l l no t a p p l y to 
m e m b e r s of h is o r h e r fami ly w h o a r e L a t v i a n c i t i z e n s o r n o n - c i t i z e n s . " 

S e c t i o n 4 0 

"A p e r s o n sha l l l eave t h e t e r r i t o r y of L a t v i a w i t h i n s e v e n d a y s a f t e r t h e d e p o r t a t i o n 

o r d e r h a s b e e n s e r v e d on h i m o r h e r , p r o v i d e d t h a t n o a p p e a l is l o d g e d a g a i n s t t h e o r d e r 

in t h e m a n n e r p r e s c r i b e d in t h i s s e c t i o n . 

P e r s o n s in r e s p e c t of w h o m a d e p o r t a t i o n o r d e r is i s s u e d m a y a p p e a l a g a i n s t it w i t h i n 

s e v e n d a y s t o t h e h e a d of t h e D e p a r t m e n t , w h o s h a l l e x t e n d t h e r e s i d e n c e p e r m i t 

p e n d i n g c o n s i d e r a t i o n of t h e a p p e a l . 

A n a p p e a l a g a i n s t t h e dec i s i on of t h e h e a d of t h e D e p a r t m e n t sha l l lie t o t h e c o u r t 

w i t h i n w h o s e t e r r i t o r i a l j u r i s d i c t i o n t h e D e p a r t m e n t ' s h e a d q u a r t e r s a r e s i t u a t e d , w i t h i n 

s e v e n d a y s a f t e r t h e d e c i s i o n h a s b e e n s e r v e d . " 

6 1 . U n d e r sect ion 48, w h e r e a pe r son has not compl ied with a 
d e p o r t a t i o n o rde r , he or she m a y be forcefully r e m o v e d from La tv ia by 
the police. U n d e r sect ion 48-4, t he police have the r ight to a r r e s t a 
person in o rde r to execu te a d e p o r t a t i o n o rde r . 

U n d e r sect ion 48-5, t he police have t he r ight to a r r e s t a pe r son whe re 
no decis ion to depor t h im or he r has been t a k e n , if: 
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(1) the pe r son has illegally e n t e r e d t he S t a t e ; 
(2) the pe r son has knowingly provided false in fo rmat ion to the 

c o m p e t e n t a u t h o r i t i e s in o rde r to receive a visa or r e s idence p e r m i t ; 

(3) the a u t h o r i t i e s have a wel l - founded suspicion t h a t the pe r son will 
h ide , or t h a t he or she has no p e r m a n e n t place of r e s idence ; or 

(4) the au tho r i t i e s have a wel l - founded suspicion tha t the pe r son poses 
a t h r e a t to publ ic o rde r or na t iona l secur i ty . 

In such cases t he police have the r ight to d e t a i n a person for not m o r e 
t h a n seventy- two hours , or , w h e r e a p rosecu to r has been notif ied, for not 
m o r e t h a n t en days . T h e police m u s t i m m e d i a t e l y inform the i m m i g r a t i o n 
a u t h o r i t i e s abou t t he a r r e s t , w i th a view to the i r i ssuing an o r d e r for t he 
d e p o r t a t i o n of t he person by the use of force. T h e pe r son c o n c e r n e d can 
appea l aga ins t t h a t d e p o r t a t i o n o rde r in acco rdance wi th the provisions of 
sect ion 40 of the Act. 

By sect ion 48-6, a person in respec t of w h o m such a d e p o r t a t i o n o rde r 
has been issued may be d e t a i n e d unt i l the execu t ion of the o rde r , a n d a 
p rosecu to r m u s t be notified of t he o rde r . 

Sect ion 48-7 provides t h a t an a r r e s t e d person mus t be i m m e d i a t e l y 
in formed of t he reasons for his a r r e s t , a n d of his r ight to have legal 
a s s i s t ance . 

By sec t ion 48-10, t he police have t he r ight to a r r e s t a l iens a n d s t a t e l e s s 
pe r sons who res ide in Latvia w i thou t a valid visa or r e s idence p e r m i t . Such 
pe r sons m u s t be b r o u g h t to the i m m i g r a t i o n au tho r i t i e s or to a police 
r e m a n d cen t r e wi th in t h r e e hou r s . 

D . A c t i o n for a b r e a c h o f p e r s o n a l r i g h t s 

62. C h a p t e r 24-A of t he Code of Civil P r o c e d u r e g u a r a n t e e s t he r ight 
to appea l to a cour t aga ins t admin i s t r a t i ve acts b r e a c h i n g pe r sona l r igh t s . 

Ar t ic le 239-2 § 1 s t a t e s t h a t a compla in t aga ins t a n act ion (decision) of 
a S t a t e a u t h o r i t y m a y be s u b m i t t e d to a cour t , af ter a h ie ra rch ica l 
compla in t in this connec t ion has b e e n d e t e r m i n e d by the c o m p e t e n t 
a d m i n i s t r a t i v e au tho r i ty . 

U n d e r Art ic le 239-3 § 1 of t he C o d e , a compla in t to a cour t m a y be 
s u b m i t t e d wi th in one m o n t h from the d a t e of t he notif icat ion of t he 
d ismissa l of t he h ie ra rch ica l compla in t , or wi th in one m o n t h from the 
d a t e of the con t e s t ed act , provided t h a t the pe r son conce rned has not 
received a decision. 

Art ic le 239-5 provides t h a t the cour t m u s t e x a m i n e t he compla in t 
wi th in ten days , hav ing q u e s t i o n e d the pa r t i e s a n d o t h e r pe r sons , if 
necessary . 
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P u r s u a n t to Art ic le 239-7, if the cour t cons iders t h a t t he act concerned 
violates an individual ' s pe r sona l r igh ts , the cour t should adop t a j u d g m e n t 
obl iging the a u t h o r i t y to r e m e d y the violat ion. 

E. " R e g i s t r a t i o n " o f t h e p l a c e o f r e s i d e n c e 

63. U n d e r the Soviet legislat ion, a ci t izen was issued wi th a 
" r e g i s t r a t i o n " (propiska) at a pa r t i cu l a r add re s s , by way of a special seal in 
his passpor t a t t e s t i n g to his place of p e r m a n e n t r e s idence for the purposes 
of domes t i c law. Following the r e s t o r a t i o n of La tv ian i n d e p e n d e n c e in 
1991, the " r e g i s t r a t i o n " sys tem r e m a i n e d effective u n d e r the La tv ian 
legis la t ion. 

III. T H E LATVIAN-RUSSIAN TREATY O N T H E W I T H D R A W A L O F 
T H E RUSSIAN T R O O P S 

64. T h e t r e a t y be tween Latvia and Russ ia on t he condi t ions and 
schedule for t he c o m p l e t e w i t h d r a w a l of Russ i an F e d e r a t i o n mi l i ta ry 
t roops from the t e r r i t o ry of t he Republ ic of Latv ia a n d the i r s t a tu s 
p e n d i n g wi thd rawa l (" the t r ea ty" ) was s igned in Moscow on 30 April 
1994, publ i shed in Latvijas Vestnesis (Official G a z e t t e ) on 10 D e c e m b e r 
1994, and c a m e in to force on 27 F e b r u a r y 1995. 

In the p r e a m b l e of t he t r e a t y the pa r t i e s s t a t e d , inter alia, t h a t by 
s igning the t r e a t y they wished to " e r a d i c a t e t he nega t ive consequences of 
the i r c o m m o n his tory" . 

65. T h e o t h e r re levant provisions of the t r e a t y r ead as follows: 

A r t i c l e 2 

" T h e R u s s i a n F e d e r a t i o n ' s m i l i t a r y t r o o p s s h a l l l e a v e t h e t e r r i t o r y of t h e R e p u b l i c of 
L a t v i a by 31 A u g u s t 1994. 

T h e w i t h d r a w a l of R u s s i a n F e d e r a t i o n m i l i t a r y t r o o p s sha l l c o n c e r n all m e m b e r s of 

t h e a r m e d forces o f t h e R u s s i a n F e d e r a t i o n , m e m b e r s of t h e i r f ami l i e s a n d t h e i r 

m o v a b l e p r o p e r t y . 

T h e c l o s u r e of m i l i t a r y b a s e s in t h e t e r r i t o r y of t h e R e p u b l i c of L a t v i a a n d t h e 

d i s c h a r g e of m i l i t a r y p e r s o n n e l a f t e r 28 J a n u a r y 1992 sha l l no t be r e g a r d e d a s t h e 

w i t h d r a w a l of m i l i t a r y t r o o p s . 

A r t i c l e 3 , f i f t h p a r a g r a p h 

" T h e R u s s i a n F e d e r a t i o n sha l l i n f o r m t h e R e p u b l i c o f L a t v i a a b o u t its m i l i t a r y 

p e r s o n n e l a n d t h e i r f a m i l i e s in t h e t e r r i t o r y of L a t v i a . I t sha l l p r o v i d e r e g u l a r 
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i n f o r m a t i o n , a t l ea s t e v e r y t h r e e m o n t h s , a b o u t t h e w i t h d r a w a l of, a n d q u a n t i t a t i v e 

c h a n g e s in , e a c h of t h e a b o v e - m e n t i o n e d g r o u p s . ..." 

A r t i c l e 9 

" T h e R e p u b l i c of L a t v i a s h a l l g u a r a n t e e t h e r i g h t s a n d f r e e d o m s of R u s s i a n 

F e d e r a t i o n m i l i t a r y t r o o p s a f f ec t ed by t h e w i t h d r a w a l , a n d a l s o of t h e i r f a m i l i e s , in 

a c c o r d a n c e w i t h t h e l e g i s l a t i o n of t h e R e p u b l i c o f L a t v i a a n d t h e p r i n c i p l e s of 

i n t e r n a t i o n a l l aw . " 

A r t i c l e 15 

" ' t h i s t r e a t y ... sha l l be a p p l i e d o n a p rov i s iona l bas i s f rom t h e d a t e of s i g n a t u r e a n d 

sha l l c o m e i n t o force on t h e d a t e of e x c h a n g e of t h e i n s t r u m e n t s of r a t i f i c a t i o n . ..." 

66. T h e condi t ions for the i m p l e m e n t a t i o n by Latv ia of the above-
m e n t i o n e d t r e a t y a r e laid down in R e g u l a t i o n no. 118 of 22 April 1995, 
t he re levan t p a r t s of the second p a r a g r a p h of which provide: 

" T h e M i n i s t r y of t h e I n t e r i o r : 

2 .2 . s ha l l i s sue r e s i d e n c e p e r m i t s , a f t e r c h e c k i n g t h e list of m i l i t a r y p e r s o n n e l ... to 

d i s c h a r g e d m e m b e r s of t h e R u s s i a n a r m e d forces w h o w e r e r e s i d e n t w i t h i n t h e t e r r i t o r y 

of L a t v i a o n 28 J a n u a r y 1992 a n d h a v e b e e n r e g i s t e r e d by t h e N a t i o n a l i t y a n d 

I m m i g r a t i o n D e p a r t m e n t ... 

2 .3 . s ha l l i s sue d e p o r t a t i o n o r d e r s in r e s p e c t of m e m b e r s of t h e a r m e d forces w h o a r e 

u n l a w f u l l y r e s i d e n t in t h e R e p u b l i c o f L a t v i a , a n d sha l l s u p e r v i s e t h e e x e c u t i o n of s u c h 

o r d e r s ; ..." 

67. An a g r e e m e n t be tween Russ ia a n d Latvia , also s igned on 30 Apri l 
1994, conce rns t he social p ro t ec t ion of r e t i r ed m e m b e r s of the Russ ian 
F e d e r a t i o n a r m e d forces a n d the i r famil ies res id ing wi th in t he t e r r i t o ry 
of the Republ ic of Latvia . Ar t ic le 2 of the a g r e e m e n t , which appl ies 
pr incipal ly to pe r sons d i scha rged from the Soviet a r m e d forces before 
Latv ia r ega ined its i n d e p e n d e n c e , provides : 

" T h e p e r s o n s t o w h o m t h i s a g r e e m e n t a p p l i e s s h a l l en joy t h e i r f u n d a m e n t a l r i g h t s 

w i t h i n t h e t e r r i t o r y of t h e R e p u b l i c of L a t v i a , in a c c o r d a n c e w i t h t h e s t a n d a r d s of 

i n t e r n a t i o n a l law, t h e p r o v i s i o n s of t h i s a g r e e m e n t a n d L a t v i a n l e g i s l a t i o n . 

T h e p e r s o n s t o w h o m t h i s a g r e e m e n t a p p l i e s ... a n d w h o w e r e p e r m a n e n t l y r e s i d e n t 

w i t h i n t h e t e r r i t o r y of t h e R e p u b l i c of L a t v i a b e f o r e 28 J a n u a r y 1992, i n c l u d i n g t h o s e in 

r e s p e c t of w h o m t h e r e l e v a n t f o r m a l i t i e s h a v e n o t b e e n c a r r i e d ou t a n d w h o a r e on t h e 

l is ts ve r i f i ed by b o t h p a r t i e s a n d a p p e n d e d t o t h i s a g r e e m e n t , s h a l l r e t a i n t h e r i g h t to 

r e s i d e w i t h o u t h i n d r a n c e in t h e t e r r i t o r y of L a t v i a , if t h e y so d e s i r e . By a g r e e m e n t 

b e t w e e n t h e P a r t i e s , a n y p e r s o n s w h o w e r e p e r m a n e n t l y r e s i d e n t w i t h i n t h e t e r r i t o r y 

of L a t v i a b e f o r e 2 8 J a n u a r y 1992 a n d , for v a r i o u s r e a s o n s , h a v e n o t b e e n i n c l u d e d on 

t h e l i s t s r e f e r r e d t o a b o v e m a y b e a d d e d t o t h e m . ..." 



S L I V E N K . O v . L A T V I A J U D G M E N T 2 5 1 

T H E L A W 

I. A L L E G E D V I O L A T I O N O F ARTICLE 8 O F T H E C O N V E N T I O N 

68. T h e app l i can t s compla ined t h a t t he i r r emova l from Latv ia had 
violated Art ic le 8 of t he C o n v e n t i o n , which provides : 

" 1 . E v e r y o n e h a s t h e r i g h t to r e s p e c t for his p r i v a t e a n d fami ly life, h i s h o m e a n d his 

c o r r e s p o n d e n c e . 

2. T h e r e s h a l l be n o i n t e r f e r e n c e by a p u b l i c a u t h o r i t y w i t h t h e e x e r c i s e of t h i s r i g h t 

e x c e p t s u c h a s is in a c c o r d a n c e w i t h t h e law a n d is n e c e s s a r y in a d e m o c r a t i c soc ie ty in 

t h e i n t e r e s t s of n a t i o n a l s e c u r i t y , p u b l i c s a f e t y o r t h e e c o n o m i c w e l l - b e i n g of t h e 

c o u n t r y , for t h e p r e v e n t i o n of d i s o r d e r o r c r i m e , for t h e p r o t e c t i o n of h e a l t h o r m o r a l s , 

o r for t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of o t h e r s . " 

A. T h e p a r t i e s ' s u b m i s s i o n s 

/. The applicants 

69. T h e app l i can t s c la imed t h a t the i r r emova l from Latv ia h a d 
viola ted the i r r ight to respec t for the i r "pr iva te life", t he i r "family life" 
and the i r " h o m e " wi th in t he m e a n i n g of Art ic le 8 of the Conven t ion . 
T h e y cons ide red t h a t the i r removal had not been r e q u i r e d by La tv ian law 
or by the La tv i an -Russ i an t r e a t y on the w i t h d r a w a l of the Russ ian t roops , 
i n t e r p r e t e d correct ly , and t h a t in any event t he r e s u l t a n t i n t e r f e rence 
wi th the i r above r igh t s h a d p u r s u e d no l eg i t ima t e a im and had not been 
necessary in a d e m o c r a t i c society. T h e app l i can t s also s t a t e d t h a t , on the 
basis of t he La tv ian c o u r t s ' incorrec t i n t e r p r e t a t i o n of the La tv ian-
Russ i an t r e a t y on the w i t h d r a w a l of the Russ ian t roops , t hey had lost 
the i r legal s t a t u s in Latv ia and had been forced to leave t he c o u n t r y as a 
resu l t of poli t ical c h a n g e s r a t h e r t h a n of t he i r own ac t ions . 

70. In this connec t ion , the app l i can t s s u b m i t t e d tha t t hey did in fact 
have the r igh t to ob ta in legal s t a t u s in Latv ia accord ing to La tv ian law, 
and t h a t t he La tv ian -Russ ian t r e a t y on the w i thd rawa l of t he Russ ian 
t roops had no b e a r i n g on t h a t r ight . In t he i r view, they w e r e en t i t l ed t o 
be r eg i s t e r ed as p e r m a n e n t r e s iden t s of Latvia u n d e r t he S t a t u s of 
F o r m e r U S S R Ci t i zens Act . Accord ing to t he app l i can t s , the only 
re s t r i c t ion imposed by t h a t law (sect ion 1) and also by the Aliens Act 
(sect ion 23) on t h e r ight to ob ta in p e r m a n e n t res idence in Latvia 
conce rned pe r sons who had a r r ived in La tv ia as a m e m b e r of the family 
of a Soviet or Russ ian mi l i t a ry officer who had not r e t i r ed from service by 
28 J a n u a r y 1992. However , t h e first app l ican t had a r r ived in La tv ia as a 
m e m b e r of the family of he r fa ther , who had r e t i r ed from the mi l i t a ry 
before 28 J a n u a r y 1992, a n d the second appl ican t had b e e n born in Latvia 
and had lived t h e r e all he r life. Accordingly, t he app l i can t s were en t i t l ed to 
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ob ta in t he s t a t u s of "ex-USSR c i t i zens" a n d p e r m a n e n t res idence p e r m i t s , 
a n d to be e n t e r e d in the r eg i s t e r of La tv ian r e s i d e n t s . T h e app l i can t s 
concluded in this respec t t h a t the i r en t ry in the r eg i s t e r on 3 M a r c h 1994 
had been perfect ly lawful. 

71 . T h e app l i can t s fu r the r s u b m i t t e d t h a t t h e La tv i an au tho r i t i e s 
had imprope r ly i n t e r p r e t e d La tv ian law by s u b s e q u e n t l y q u a s h i n g the i r 
legal s t a t u s in La tv ia on the g r o u n d t h a t they were close re la t ives of 
Nikolay Slivenko. In t he app l i c an t s ' view, the i r r ight to live in Latv ia was 
not d e p e n d e n t on the legal s t a t u s of Nikolay Slivenko. T h e app l i can t s 
a d m i t t e d t h a t t he La tv ian -Russ ian t r e a t y on the w i thd rawa l of t he 
Russ ian t roops had r e q u i r e d Russ ian mi l i t a ry officers to leave Latv ia . 
But t he t r e a t y did not dea l wi th s i tua t ions such as the app l i can t s ' , w h e r e 
m e m b e r s of the family of a Russ ian mi l i ta ry officer had ar r ived in Latvia 
i n d e p e n d e n t l y from h im, had e n t e r e d in to family t ies w i th h im while 
a l ready living t h e r e , and had ob ta ined legal s t a t u s in La tv ia following the 
r e s t o r a t i o n of Latvia ' s i n d e p e n d e n c e . T h u s , t he t r e a t y could not be appl ied 
in r e g a r d to the app l i can t s "wi thou t finding out how they had ar r ived in 
La tv ia a n d wha t na t iona l laws r e g u l a t e d t he i r s t a t u s " . In t he app l i can t s ' 
view, the La tv ian a u t h o r i t i e s ' decision to apply t he t r e a t y and to a n n u l 
the i r legal s t a t u s in Latv ia had been unlawful . 

72. T h e app l i can t s also con t e s t ed the r e s p o n d e n t G o v e r n m e n t ' s 
a l l ega t ion tha t t he La tv ian a u t h o r i t i e s had a n n u l l e d the i r legal s t a t u s in 
Latv ia on t he fu r the r g r o u n d t h a t when apply ing for p e r m a n e n t res idence 
t he first app l i can t had s u b m i t t e d false in fo rma t ion as to Nikolay 
Sl ivenko's occupa t ion . T h e app l i can t s s t a t e d t h a t the first app l i can t had 
never lied to t he au tho r i t i e s abou t he r h u s b a n d ' s s t a t u s , and t h a t the 
d o c u m e n t s u b m i t t e d in th is connec t ion by the r e s p o n d e n t G o v e r n m e n t 
was falsified (see p a r a g r a p h s 19-20 above) . In this respec t t he app l i can t s 
also po in ted out t h a t d u r i n g the s u b s e q u e n t p roceed ings conce rn ing the 
legal i ty of the i r s tay in Latv ia t he i m m i g r a t i o n au tho r i t i e s had not 
r e fe r red to any false in fo rma t ion s u b m i t t e d by t h e m , and the La tv ian 
cour t s h a d not es tab l i shed t h a t t he app l i can t s had a t any point sub
m i t t e d t he in fo rma t ion m e n t i o n e d by the r e s p o n d e n t G o v e r n m e n t . T h e 
app l i can t s conc luded in this respec t t ha t they o u g h t to have been allowed 
to s tay in Latvia , t h a t t he d e p o r t a t i o n o r d e r of 20 A u g u s t 1996 had 
c o n s t i t u t e d an in t e r f e r ence wi th the i r r i gh t s u n d e r Art ic le 8 of t h e 
C o n v e n t i o n and t h a t t h a t i n t e r f e rence had not been a u t h o r i s e d by law 
wi th in the m e a n i n g of t he second p a r a g r a p h of t h a t Art ic le . 

73. F u r t h e r m o r e , t he in t e r f e rence had p u r s u e d no l eg i t ima te a im 
wi th in t he m e a n i n g of t h a t provision, a n d h a d in any event not b e e n 
necessa ry in a d e m o c r a t i c society. T h e app l i can t s s t a t e d t h a t d u r i n g the 
p roceed ings conce rn ing the legal i ty of the i r s tay in Latv ia no cons ide ra t ion 
of na t i ona l secur i ty , publ ic o r d e r or p reven t ion of c r ime h a d b e e n 
m e n t i o n e d by the d o m e s t i c cour t s ; the p roceed ings had re la ted solely to 
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t h e legal i ty of t he i r s tay in acco rdance wi th t he d o m e s t i c legis la t ion. 
T h e r e f o r e , no g r o u n d re fe r red to in the second p a r a g r a p h of Art ic le 8 
h a d b e e n advanced by the d o m e s t i c cour t s to just i fy the i r r emova l from 
Latv ia . 

74. Accord ing to the app l i can t s , t hey were comple te ly i n t e g r a t e d 
in to La tv ian society and h a d developed i r r ep laceab le pe r sona l , social 
a n d economic t ies in Latv ia as a resu l t of t he following c i r c u m s t a n c e s . 

(a) T h e first app l ican t had lived in Latvia from the age of one m o n t h 
a n d the second appl ican t had b e e n b o r n in Latv ia and had always lived 
t h e r e . 

(b) T h e r e had been no s e p a r a t e lists of Soviet mi l i t a ry officers or the i r 
close re la t ives in t he reg i s t e r of r e s iden t s d u r i n g the Soviet ru le of Latvia 
un t i l 1991. D u r i n g t h a t per iod Nikolay Slivenko and the app l i can t s had 
been fully-fledged ci t izens of t he U S S R living in t h e t e r r i t o r y of Latvia 
a n d hav ing the i r " r e g i s t r a t i o n " (see p a r a g r a p h 63 above) in Riga; 
t he re fo re t h e i r formal r e s iden t i a l s t a t u s unt i l 1991 had b e e n t h e s a m e as 
t h a t of o t h e r Soviet c i t izens living in Latv ia . 

(c) T h e first app l ican t had b e e n e d u c a t e d in Latv ia , a n d from the age 
of 17 she had worked in var ious o rgan i sa t i ons and c o m p a n i e s in t h e city of 
Riga . She had never worked for a Soviet or Russ ian mi l i t a ry o rgan i sa t ion . 

(d) F r o m 1991 unt i l 1995 t h e first app l i can t h a d worked in ce r t a in 
La tv ian c o m p a n i e s , and in one of t h e m she h a d worked as a sec re ta ry . 
In the first app l ican t ' s view, this fact a t t e s t e d to he r proficiency in the 
La tv ian l a n g u a g e . 

(e) T h e second appl ican t had c o m p l e t e d he r s econda ry educa t ion in 
La tv ia in 1999, ob ta in ing , inter alia, a cer t i f ica te a t t e s t i n g to h e r fluency 
in t he La tv ian l a n g u a g e . 

(f) T h e first app l i can t ' s p a r e n t s had lived in La tv ia since 1959; they 
h a d ob t a ined the s t a tu s of "ex-USSR c i t i zens" a n d c u r r e n t l y lived in 
La tv ia . 

(g) Nikolay Slivenko h a d a r r ived in Latv ia in 1977. Fol lowing the first 
app l i can t ' s m a r r i a g e to h im in 1980, they h a d lived in a flat in Riga a m o n g 
the civilian popu la t ion , not in the Soviet a r m y b a r r a c k s or any o t h e r 
special or r e s t r i c t e d a r e a . 

(h) Almos t hal f of t he La tv ian popu la t ion d u r i n g t h e Soviet era 
a n d abou t 40% of t h e La tv ian popu la t ion today consis ted of pe r sons of 
Russ i an e thn i c origin. T h e r e f o r e , the app l i can t s had h a d no p rob l ems 
l ead ing a n o r m a l life in Latv ia as a resu l t of t he fact t h a t t hey w e r e nat ive 
Russ i an s p e a k e r s . In any event , while t he app l i can t s had g r a d u a t e d from 
educa t iona l e s t a b l i s h m e n t s t e a c h i n g in Russ i an , they were also fully 
proficient in La tv ian . 

75. In view of t he above c i r c u m s t a n c e s , the app l i can t s were comple te ly 
i n t e g r a t e d in to La tv ian society, a n d t h e level of the i r i n t e g r a t i o n had not 
b e e n different from t h a t of pe r sons having the s t a t u s of p e r m a n e n t 
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r e s iden t s of Latvia . Fol lowing the r e s to r a t i on of La tv ian i n d e p e n d e n c e 
in 1991, t he app l i can t s had cons idered t h a t the i r fu tu re lay exclusively 
in Latvia . T h e app l i can t s had had no connec t ions , a c q u a i n t a n c e s or 
a c c o m m o d a t i o n in any o t h e r S t a t e . After Nikolay Slivenko's move to 
Russ ia in 1996, he had ob ta ined a flat from the local a u t h o r i t i e s in Kursk 
as a re t i r ed se rv iceman , not in c o m p e n s a t i o n for his r emova l from Latvia . 
T h e app l i can t s s u b m i t t e d t h a t t he La tv ian au tho r i t i e s had s e p a r a t e d 
t h e m by force from Nikolay Sl ivenko, who had not b e e n j o i n e d in Russ ia 
by the app l i can t s unt i l 1999. In add i t ion , in forcing the app l i can t s out of 
Latvia , the au tho r i t i e s had also s e p a r a t e d t h e m from the first app l i can t ' s 
e lderly p a r e n t s . T h e p roh ib i t ion on the app l i c an t s ' e n t e r i n g Latv ia as 
visi tors un t i l 20 Augus t 2001 had a g g r a v a t e d t h a t s i tua t ion . Agains t this 
b a c k g r o u n d , the r ight to respec t for the a p p l i c a n t s ' p r iva te life, family life 
and h o m e had been violated as a resu l t of the i r removal from Latvia . 

2. The respondent Government 

76. T h e r e s p o n d e n t G o v e r n m e n t s u b m i t t e d t h a t the issue of t h e 
app l i can t s ' r emoval from Latv ia ough t to be e x a m i n e d in t he con tex t of 
t he e rad ica t ion of the consequences of the illegal occupa t ion of Latv ia by 
t he Soviet Un ion , which had been comple t ed by the w i t h d r a w a l of t he 
Russ ian t roops from the t e r r i t o ry of Latvia . 

77. T h e r e s p o n d e n t G o v e r n m e n t fu r the r s u b m i t t e d t h a t t h e r e had 
been no in t e r f e rence wi th t he app l i can t s ' r igh ts u n d e r Art ic le 8 of 
t he Conven t ion . In any event , even a s s u m i n g t h a t the i r r emova l h a d 
cons t i t u t ed an in t e r f e rence wi th the i r r igh ts u n d e r Art ic le 8, it had been 
compa t ib l e wi th La tv ian law and the La tv ian -Russ ian t r e a t y on the 
w i thd rawa l of t he Russ i an t roops . F u r t h e r m o r e , the in t e r f e rence had 
p u r s u e d the l eg i t ima t e a ims of t he p ro tec t ion of na t iona l secur i ty a n d 
t h e p reven t ion of d i so rde r and c r ime and it had been necessa ry in a 
d e m o c r a t i c society in accordance wi th the second p a r a g r a p h of Ar t ic le 8 
of t he Conven t i on . 

78. T h e r e s p o n d e n t G o v e r n m e n t s t a t e d t h a t , p u r s u a n t to t he th i rd 
p a r a g r a p h of Art ic le 2 of t he La tv ian -Russ ian t r e a t y on the w i t h d r a w a l of 
t he Russ ian t roops , all those who h a d b e e n active se rv icemen in t he 
Russ i an a r m y on 28 J a n u a r y 1992, inc lud ing those d i scha rged t he rea f t e r , 
h a d b e e n r e q u i r e d to leave Latvia . T h e r e f o r e , t he t r e a t y had been duly 
appl ied in r e g a r d to Nikolay Slivenko and the app l i can t s as m e m b e r s of 
his family, and the a p p l i c a n t s ' r emova l had b e e n c o m p a t i b l e wi th t he 
t r e a t y a n d La tv i an law. 

79. Accord ing to the r e s p o n d e n t G o v e r n m e n t , pr ior to t he w i thd rawa l 
of t he R u s s i a n a r m e d forces from Latvia , all Russ ian mi l i t a ry pe r sonne l 
s t a t i oned in Latv ia had b e e n r e q u i r e d to ob ta in t e m p o r a r y res idence 
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p e r m i t s . It was in this con tex t t ha t on 31 M a r c h 1994 the Russ ian 
au tho r i t i e s had s u b m i t t e d a list ind ica t ing t he n a m e s of Russ ian mi l i t a ry 
officers, inc luding Nikolay Slivenko a n d the app l i can t s as m e m b e r s of his 
family, in o r d e r for such t e m p o r a r y res idence p e r m i t s to be issued. T h e 
r e s p o n d e n t G o v e r n m e n t s t a t e d t h a t t he list had a t t e s t e d t h a t the 
app l i can t s were " r e l a t e d to [ m e m b e r s of the ] Russ ian a r m e d forces, [had 
no] r ight to be e n t e r e d in the reg i s t e r of La tv ian r e s iden t s , and thus would 
leave Latv ia d u r i n g the fo r thcoming w i t h d r a w a l of the Russ ian t r oops" 
(see also p a r a g r a p h s 23-24 above) . 

80. T h e lists of 10 D e c e m b e r 1994 and 16 O c t o b e r 1995 b e a r i n g the 
n a m e of Nikolay Slivenko had been s u b m i t t e d by the Russ ian embassy in 
Latvia p u r s u a n t to the fifth p a r a g r a p h of Art ic le 3 of the La tv ian -Russ ian 
t r e a t y on the w i t h d r a w a l of the Russ ian t roops . T h e list of 10 D e c e m b e r 
1994 h a d b e e n s u b m i t t e d to t he La tv i an a u t h o r i t i e s by t h e h e a d of t he 
Social M a i n t e n a n c e Sect ion of the Russ ian embassy in Riga , ind ica t ing 
t he n a m e s of the Russ ian mi l i t a ry pe r sonne l , inc lud ing Nikolay Slivenko, 
who had been d i scha rged from the Russ ian a r m e d forces af ter 28 J a n u a r y 
1992 (see also p a r a g r a p h 27 above) . T h e list of 16 O c t o b e r 1995 had been 
s u b m i t t e d by the s a m e Russ ian a u t h o r i t y as an u p d a t e of the list of 
10 D e c e m b e r 1994, ind ica t ing the Russ ian mi l i t a ry p e r s o n n e l who had 
left La tv ia or had r e m a i n e d in Latvia , mos t ly for t echnica l r easons , a n d 
pe r sons who h a d r e q u e s t e d p e r m a n e n t r e s idence in La tv ia desp i te the 
fact t h a t they had been d i scharged from the Russ i an a r m e d forces af ter 
2 8 J a n u a r y 1992 (see also p a r a g r a p h 28 above) . 

8 1 . T h e r e s p o n d e n t G o v e r n m e n t s t a t e d t h a t t he submiss ion by the 
Russ ian au tho r i t i e s of t he above lists, t o g e t h e r wi th the fact t h a t Nikolay 
Slivenko had been g r a n t e d a c c o m m o d a t i o n in Russ ia , h a d cons t i t u t ed 
notif icat ion by Russ ia t h a t Nikolay Slivenko and the app l i can t s , as 
m e m b e r s of his family, we re subject to t he provisions of the t r ea ty . 

82. T h e r e s p o n d e n t G o v e r n m e n t fu r the r s t a t e d tha t t he t r e a t y had 
m a d e no d i s t inc t ion b e t w e e n close re la t ives of a Russ i an mi l i t a ry officer 
who had a r r ived in Latvia in connec t ion wi th t h a t officer's du t i e s , and 
those pe r sons w h o had lived in Latv ia p r io r to j o i n i n g the family of a 
mi l i ta ry officer r e q u i r e d to leave Latv ia u n d e r the t r ea ty . T h e r e f o r e , the 
fact t h a t t he first app l ican t had ar r ived in Latvia as a re la t ive of her fa ther 
(who had not b e e n r e q u i r e d to leave Latvia u n d e r t he t r e a t y ) , a n d not as a 
re la t ive of Nikolay Slivenko, had no b e a r i n g on the app l i c an t s ' obl igat ion 
u n d e r the t r e a t y to leave Latv ia t o g e t h e r wi th Nikolay Slivenko. 

83. W i t h re fe rence to the i n t e r p r e t a t i o n by the Latv ian cour t s of 
the provisions conce rn ing the reg is te r of r e s iden t s (see p a r a g r a p h 56 
above) , the r e s p o n d e n t G o v e r n m e n t s t a t e d t h a t domes t i c law (considered 
sepa ra t e ly from the t r ea ty ) provided for specific legal t r e a t m e n t of persons 
who were close re la t ives of a Russ ian mi l i t a ry officer r equ i r ed to leave the 
coun t ry u n d e r t h e t rea ty , and who had not a r r ived in Latvia in connec t ion 
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with the service of any of the i r re la t ives in t he Soviet a r m e d forces. Such 
persons could ob ta in p e r m a n e n t res idence in Latvia , provided t h a t they 
h a d g rounds recognised in Latv ian law for do ing so. By con t ra s t , no r ight 
to res idence could be afforded to persons such as the appl ican ts , w h o were 
close re la t ives of a Russ ian mi l i ta ry officer r e q u i r e d to leave Latvia u n d e r 
the t rea ty , a n d who had ar r ived in Latvia in connec t ion wi th t he service of 
a n o t h e r re la t ive in t he Soviet a r m e d forces, even if t h a t re la t ive had been 
ent i t led to r e m a i n in Latvia . T h e r e s p o n d e n t G o v e r n m e n t concluded in 
this connec t ion t h a t t he app l ican t s had been unab le to c la im p e r m a n e n t 
res idence in Latv ia u n d e r the domes t i c law, not only because they be
longed to Nikolay Slivenko's family, but also because the first app l ican t 
had ar r ived in Latvia as a m e m b e r of the family of a n o t h e r Soviet mi l i ta ry 
officer, he r fa ther . 

84. T h e r e s p o n d e n t G o v e r n m e n t s t a t e d t h a t they had no s ta t i s t ics as 
to how m a n y pe r sons had been in a legal s i tua t ion s imi la r to t h a t of t he 
app l i can t s - t h a t is, be ing m e m b e r s of t he family of a Russ i an mi l i t a ry 
officer r e q u i r e d to leave Latvia u n d e r t h e t r e a t y and , a t t he s a m e t i m e , 
be long ing to t he g r o u p of pe r sons who had ar r ived in Latv ia in 
connec t ion wi th t he service of o t h e r re la t ives in t he Soviet a r m e d forces. 

85. T h e r e s p o n d e n t G o v e r n m e n t could, however , confirm t h a t abou t 
900 pe r sons - re la t ives of Russ i an mi l i t a ry officers r equ i r ed to leave 
Latv ia u n d e r t he t r e a t y - had been able to legalise t he i r s tay in Latv ia 
because those pe r sons had not a r r ived in Latv ia in connec t ion wi th the i r 
r e la t ives ' service in t he Soviet a r m e d forces, a n d had been e i t he r La tv ian 
ci t izens or re la t ives of La tv ian c i t izens . However , the app l i can t s did not 
be long to any of those ca tegor ies . 

86. T h e r e s p o n d e n t G o v e r n m e n t fu r the r s u b m i t t e d t h a t the La tv ian 
a u t h o r i t i e s had also annu l l ed the app l i c an t s ' legal s t a t u s in La tv ia on the 
g r o u n d t h a t t h e first app l i can t h a d s u b m i t t e d false i n fo rma t ion as to 
Nikolay Sl ivenko 's occupa t ion . T h e r e s p o n d e n t G o v e r n m e n t s t a t e d t h a t 
t he d o c u m e n t s u b m i t t e d by t h e m as conf i rma t ion of t he false s t a t e m e n t s 
by t he first app l i can t h a d b e e n g e n u i n e , t h a t it had been inc luded in t he 
case file d u r i n g the d o m e s t i c p roceed ings , and t h a t it had been used as 
evidence a n d re fe r red to before t h e La tv ian cour t s (see p a r a g r a p h s 19-20 
above) . 

87. T h e r e s p o n d e n t G o v e r n m e n t also s t a t e d t h a t t he app l i can t s had 
not been p r e v e n t e d from vis i t ing La tv ia following the i r move to Russ ia . 
F u r t h e r m o r e , t he app l i can t s had b e e n in formed t h a t they could ob ta in 
a n en t ry visa to Latv ia if t hey compl ied vo lun ta r i ly wi th t he d e p o r t a t i o n 
o rde r . T h e app l i c an t s ' s t a t e m e n t t h a t they h a d the re fo re been p r e v e n t e d 
from t a k i n g ca re of the first app l i can t ' s p a r e n t s was t hus unjust if ied. 

88. Accord ing to the r e s p o n d e n t G o v e r n m e n t , t h e app l i can t s , while 
living in t he t e r r i t o ry of Latvia , h a d never b e e n i n t e g r a t e d in to La tv ian 
society in view of t he following c i r c u m s t a n c e s . 



S L I V E N K O v . L A T V I A J U D G M E N T 257 

(a) T h e app l i can t s had not chosen Latvia as the i r place of res idence 
but had a r r ived t h e r e in connec t ion wi th t he mi l i t a ry service of m e m b e r s 
of the i r family. 

(b) Soviet mi l i t a ry se rv i cemen h a d not h a d the s a m e res idence s t a tu s 
in t he fo rmer Soviet U n i o n as o t h e r Soviet c i t izens ; u p o n c o m m e n c i n g 
the i r service, all mi l i t a ry se rv i cemen had been r e q u i r e d to h a n d over 
t he i r passpor t to t he mi l i t a ry a u t h o r i t i e s , to be rep laced by a conscr ipt ion 
d o c u m e n t serving as the i r only piece of ident i f icat ion. 

(c) In the i r everyday life the mi l i t a ry pe r sonne l of t he U S S R s t a t ioned 
in t he t e r r i t o ry of Latvia had not b e e n r e q u i r e d to dea l wi th t he local 
i n h a b i t a n t s or a u t h o r i t i e s as t he major i ty of services, such as medica l 
ca re a n d a c c o m m o d a t i o n , h a d been provided by the mi l i t a ry au tho r i t i e s . 

(d) T h e app l i can t s were not proficient in the La tv ian l anguage ; in 
pa r t i cu l a r , t he cer t i f icate a w a r d e d to the second appl ican t on leaving 
secondary school a t t e s t e d to t h e lowest d e g r e e of proficiency in the 
Latv ian l a n g u a g e . 

(e) Accord ing to the r e s p o n d e n t G o v e r n m e n t , the facts t h a t t h e 
app l i can t s were Russ i an - speak ing , held Russ ian c i t izens ' pa s spo r t s and 
had a c c o m m o d a t i o n in Russ ia also served as evidence t h a t they had 
i n t e g r a t e d in to Russ ian , not La tv ian , society. T h e r e s p o n d e n t Govern
m e n t also s t a t e d t h a t t he first app l i can t ' s p a r e n t s had lived sepa ra t e ly 
from the app l i can t s , and t h a t t h e r e was no evidence t h a t they h a d been 
in r e g u l a r need of he lp from t h e m for med ica l or any o t h e r ca re . 

89. Aga ins t this b a c k g r o u n d , t he r e s p o n d e n t G o v e r n m e n t concluded 
tha t the app l i can t s ' r emoval had been c o m p a t i b l e with Art ic le 8 of t he 
Conven t ion , given in p a r t i c u l a r t h a t t he Conven t i on could not be 
i n t e r p r e t e d as c r ea t i ng r igh t s for mi l i t a ry se rv i cemen of a foreign S t a t e 
or m e m b e r s of the i r family to claim p e r m a n e n t res idence in the count ry 
in which they a r e pos ted . 

B. T h e t h i r d party's c o m m e n t s 

90. Accord ing to the Russ ian G o v e r n m e n t , the removal of the 
app l i can t s had not been r e q u i r e d by the La tv ian -Russ ian t r e a t y on the 
w i t h d r a w a l of the Russ i an t roops as Nikolay Slivenko had a l r eady been 
d i scha rged from the Russ ian a r m e d forces on 2 M a r c h 1994. T h e t r e a t y 
had not conce rned pe r sons w h o had been d i scha rged from the a r m e d 
forces before its s i g n a t u r e a n d e n t r y i n to force. T h e Russ i an au tho r i t i e s 
had not ind ica ted to t he La tv ian a u t h o r i t i e s t h a t Nikolay Sl ivenko and 
his family should be r e m o v e d u n d e r t he fifth p a r a g r a p h of Art ic le 3 of 
t he t r ea ty . T h e i n t e r p r e t a t i o n by the r e s p o n d e n t G o v e r n m e n t t h a t they 
had had to be r e m o v e d from La tv ia as p a r t of the t r ea ty -based wi th
d rawa l was the re fore wrong . 
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9 1 . T h e app l i can t s had comple te ly i n t e g r a t e d into La tv ian society as 
they had b e e n na t iona l s of the La tv ian Soviet Socialist Republ ic . T h e r e 
had been no formal or o t h e r differences in the a p p l i c a n t s ' s t a t u s 
c o m p a r e d wi th t h a t of o t h e r U S S R ci t izens living in Latvia at the 
m a t e r i a l t ime . Any d i s t inc t ion of t he app l i can t s ' legal s t a t u s in Latv ia as 
a resu l t of t he poli t ical c h a n g e s in 1991 had the re fore been comple te ly 
unjust if ied. 

92. In any event , the i n t e r f e r ence wi th the app l i c an t s ' r igh t s as a resu l t 
of the i r r emova l had p u r s u e d no l eg i t ima te a im wi th in t he m e a n i n g 
of Art ic le 8 § 2 of the C o n v e n t i o n , a n d had not b e e n necessa ry in a 
d e m o c r a t i c society as t h e r e was no evidence showing tha t Nikolay 
Slivenko or the app l i can t s could have caused any d a m a g e to t he in t e re s t s 
of secur i ty , safety, publ ic o rde r or t he economic wel l -being of Latvia . 
F u r t h e r m o r e , t he La tv ian a u t h o r i t i e s had t a k e n no accoun t of t he fact 
t h a t the app l i can t s had lived in Latvia a lmos t all the i r lives and had been 
comple te ly i n t e g r a t e d in to La tv ian society. T h e th i rd pa r ty concluded t h a t 
t he app l i can t s had been a rb i t r a r i ly exc luded from the i r h o m e l a n d in 
b reach of Art ic le 8 of the Conven t i on . 

C. T h e C o u r t ' s a s s e s s m e n t 

/. Interference with the applicants fights under Article 8 § 1 of the Convention 

93. T h e app l i can t s compla ined tha t the i r removal from Latv ia had 
viola ted the i r r ights g u a r a n t e e d by Art ic le 8 of the C o n v e n t i o n in t h a t 
t he m e a s u r e s t a k e n aga ins t t h e m in t h a t connec t ion h a d not r e spec ted 
the i r p r iva te life, t he i r family life a n d t he i r h o m e in Latv ia . T h e y c la imed 
t h a t those m e a s u r e s had not b e e n in acco rdance wi th the law, had not 
p u r s u e d any l eg i t ima te a im and could not be r e g a r d e d as necessa ry in a 
d e m o c r a t i c society wi th in the m e a n i n g of Art ic le 8 § 2. T h e C o u r t m u s t 
first d e t e r m i n e w h e t h e r the app l ican t s a re en t i t l ed to c la im tha t they h a d 
a "p r iva te life", "family life" or " h o m e " in Latv ia wi th in the m e a n i n g of 
Art ic le 8 § 1, and , if so, w h e t h e r the i r r emova l from La tv ia a m o u n t e d to 
an in te r fe rence wi th the i r r igh t to respec t for t h e m . 

94. In the Conven t i on case-law r e l a t i ng to expuls ion a n d ex t r ad i t i on 
m e a s u r e s , t he m a i n e m p h a s i s has cons is ten t ly b e e n p laced on the "family 
life" aspect , which has been i n t e r p r e t e d as e n c o m p a s s i n g the effective 
"family life" e s t ab l i shed in t he t e r r i t o ry of a C o n t r a c t i n g S t a t e by a l iens 
lawfully r e s iden t t h e r e , it be ing u n d e r s t o o d t h a t "family life" in this sense 
is normal ly l imi ted to t h e core family (see, mutatis mutandis, Marckx 
v. Belgium, j u d g m e n t of 13 J u n e 1979, Ser ies A no. 3 1 , p . 21 , § 45; see also, 
Xv. Germany, no . 3110/67, C o m m i s s i o n decision of 19Ju ly 1968, Col lec t ion 
of decisions 27, pp. 77-96). T h e C o u r t has , however , also held t h a t the 
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Conven t i on includes no r igh t , as such, to es tab l i sh one ' s family life in a 
p a r t i c u l a r c o u n t r y (see, inter alia, Abdulaziz, Cabales and Balkandali v. the 
United Kingdom, j u d g m e n t of 28 May 1985, Series A no. 94, p . 34, § 68; Oil 
v. Switzerland, j u d g m e n t of 19 F e b r u a r y 1996, Reports of Judgments and 
Decisions 19964, pp . 174-75, § 38; and Boultif v. Switzerland, no . 54273/00, 
§ 3 9 , ECFFR 2001-FX). 

95. T h e C o u r t f u r the r observes t h a t the case- law has cons is tent ly 
t r e a t e d the expuls ion of long- t e rm re s iden t s u n d e r the head of "pr iva te 
life" as well as t h a t of "family life", some i m p o r t a n c e be ing a t t a c h e d in 
this con tex t to t he d e g r e e of social i n t eg ra t i on of t he pe r sons concerned 
(see, for e x a m p l e , Dalia v. France, j u d g m e n t of 19 F e b r u a r y 1998, Reports 
1998-1, pp. 88-89, §§ 42-45). Moreover , the C o u r t has recognised tha t 
Art ic le 8 appl ies to the exclusion of d isplaced pe r sons from the i r homes 
(see Cyprus v. Turkey [ G C ] , no. 25781/94, § 175, E C H R 2001-IV). 

96. As r ega rds the facts of t he p r e s e n t case, t he first app l i can t ar r ived 
in Latv ia in 1959, when she was only one m o n t h old. Un t i l 1999, by which 
t ime she was 40 years of age , she con t i nued to live in Latv ia . She a t t e n d e d 
school t h e r e , found e m p l o y m e n t and m a r r i e d . H e r d a u g h t e r , t he second 
app l ican t , was born in Latv ia in 1981 and lived t h e r e unt i l t he age of 18, 
w h e n she was compel led to leave the coun t ry t o g e t h e r wi th her m o t h e r , 
having j u s t c o m p l e t e d he r secondary educa t ion (see p a r a g r a p h s 16 and 
46 above) . It is u n d i s p u t e d t h a t the app l i can t s left La tv ia aga ins t the i r 
own will, as a resul t of the unsuccessful o u t c o m e of t he p roceed ings 
conce rn ing the legali ty of t he i r s tay in Latvia . T h e y were t h u s r emoved 
from the c o u n t r y w h e r e they h a d developed, u n i n t e r r u p t e d l y since b i r th , 
the ne twork of pe r sona l , social a n d economic re la t ions t h a t m a k e up t h e 
p r iva te life of every h u m a n be ing . F u r t h e r m o r e , as a resu l t of t he removal , 
the app l i can t s lost the flat in which they had lived in Riga (see 
p a r a g r a p h s 32 and 46 above) . In these c i r c u m s t a n c e s , the C o u r t canno t 
but find t h a t the a p p l i c a n t s ' r emova l from Latvia cons t i t u t ed an in te r 
ference wi th the i r "pr iva te life" and the i r " h o m e " wi th in the m e a n i n g of 
Art ic le 8 § 1 of the Conven t ion . 

97. In con t r a s t , even t h o u g h the app l i can t s evident ly had an 
es tab l i shed "family life" in Latv ia , the i m p u g n e d m e a s u r e s of removal 
from the coun t ry were not a i m e d at b r e a k i n g up the family, nor did they 
have such an effect, given t h a t t he La tv ian a u t h o r i t i e s d e p o r t e d t he 
family, n a m e l y Nikolay, T a t j a n a a n d K a r i n a Slivenko, in i m p l e m e n t a t i o n 
of t he La tv ian -Russ ian t r e a t y on the wi thd rawa l of Russ i an t roops . In 
the light of the C o u r t ' s above -men t ioned case-law, it is c lea r t h a t u n d e r 
the Conven t i on t he app l i can t s were not en t i t l ed to choose in which of t he 
two coun t r i e s - La tv ia or Russ ia - to con t inue or re -es tab l i sh an effective 
family life. F u r t h e r m o r e , the ex is tence of "family life" could not be rel ied 
on by the app l i can t s in re la t ion to the first app l i can t ' s e lder ly p a r e n t s , 
adu l t s who did not be long to t he core family and who have not been 
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shown to have b e e n d e p e n d e n t m e m b e r s of t he app l i c an t s ' family, 
t he app l i c an t s ' a r g u m e n t s in this respec t not having been sufficiently 
s u b s t a n t i a t e d . N o n e t h e l e s s , t he impac t of the i m p u g n e d m e a s u r e s on 
t he app l i c an t s ' family life - no tab ly the i r u l t i m a t e enforced m i g r a t i o n as 
a family un i t to t he Russ ian F e d e r a t i o n - is a re levant factor for t he 
C o u r t ' s a s s e s s m e n t of the case u n d e r Art ic le 8 of the Conven t i on . T h e 
C o u r t will also t ake in to accoun t the app l i c an t s ' link wi th the first 
app l i can t ' s p a r e n t s ( the second app l i can t ' s g r a n d p a r e n t s ) u n d e r the head 
of t he app l i c an t s ' "p r iva te life" wi th in the m e a n i n g of Art ic le 8 § 1 of the 
Conven t ion . 

98. T h e C o u r t will accordingly c o n c e n t r a t e its f u r the r e x a m i n a t i o n on 
the ques t ion w h e t h e r the i n t e r f e r ence wi th the a p p l i c a n t s ' r igh t to respec t 
for the i r "p r iva te life" and the i r " h o m e " was jus t i f ied or not . 

2. Justification oj the interference 

99. Such in te r fe rence will be in b reach of Art ic le 8 of t he Conven t i on 
unless it can be jus t i f ied u n d e r p a r a g r a p h 2 of Art ic le 8 as be ing "in 
accordance wi th t he law", as p u r s u i n g one or m o r e of t he l eg i t ima t e a ims 
listed t he r e in , and as be ing "necessa ry in a d e m o c r a t i c society" in o rde r to 
achieve t he a im or a ims conce rned . 

(a) "In accordance with the law" 

100. Accord ing to t he es tab l i shed case-law of t he C o u r t , t he express ion 
"in acco rdance wi th the law" r e q u i r e s t h a t the i m p u g n e d m e a s u r e should 
have some basis in d o m e s t i c law, and it also refers to the qua l i ty of the 
law in ques t ion , r e q u i r i n g t h a t it should be accessible to t he pe r son con
ce rned and foreseeable as to its effects (see Amann v. Switzerland [ G C ] , 
no. 27798/95 , § 50, E C H R 2000-11). 

101. In t he p r e s e n t case , t he r e s p o n d e n t G o v e r n m e n t re l ied on two 
different g r o u n d s as the legal basis for the d e p o r t a t i o n o r d e r issued in 
respect of the app l i can t s : in t he first p lace, they rel ied on t h e decisions of 
t he La tv ian cou r t s , accord ing to which the app l i can t s were r e q u i r e d to 
leave the coun t ry u n d e r t he provisions of t he La tv i an -Russ i an t r ea ty 
on the w i t h d r a w a l of the Russ i an t roops ; secondly, they a l leged, as an 
add i t iona l r ea son jus t i fy ing the d e p o r t a t i o n of t he app l i can t s , t h a t the 
first app l i can t , w h e n r e q u e s t i n g he r e n t r y in t he r eg i s t e r of La tv ian 
r e s iden t s , had s u b m i t t e d false in fo rma t ion conce rn ing he r h u s b a n d ' s 
occupa t ion . 

102. T h e C o u r t cons iders it a p p r o p r i a t e to deal first wi th t he second, 
subs id iary g r o u n d rel ied on by the r e s p o n d e n t G o v e r n m e n t . In this 
con tex t , it no tes t h a t the app l i can t s a n d the th i rd pa r ty d i s p u t e d t h a t 
false in fo rma t ion had been s u b m i t t e d and c la imed t h a t t he d o c u m e n t 
re l ied on by the r e s p o n d e n t G o v e r n m e n t in this connec t ion was a forgery. 
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Indeed , the th i rd pa r ty s u b m i t t e d a n exper t r epo r t by a forensic ins t i tu t e 
in Moscow which, they c la imed , proved t h a t t he d o c u m e n t had been 
falsified. T h e y fu r the r asked the C o u r t to o r d e r a n i n d e p e n d e n t exper t 
opinion wi th a view to c o r r o b o r a t i n g the Moscow ins t i t u t e ' s findings. 
However , in a decis ion of 12 Ju ly 2002 the C o u r t re jec ted t h a t r eques t 
(see p a r a g r a p h 12 above) . 

103. T h e C o u r t po in t s out t h a t t h e basis for i ts e x a m i n a t i o n mus t 
always be the i m p u g n e d decisions of the d o m e s t i c a u t h o r i t i e s a n d the 
legal g rounds on which they rel ied. It c anno t t ake in to account any 
a l t e rna t i ve legal g rounds sugges t ed by the r e s p o n d e n t G o v e r n m e n t in 
o rde r to justify t he m e a s u r e in ques t i on if those g r o u n d s a r e not reflected 
or i n h e r e n t in t he decisions of the c o m p e t e n t d o m e s t i c au tho r i t i e s . In t he 
p r e s e n t case , it has not b e e n shown t h a t any of t he decisions of t he Latv ian 
au tho r i t i e s , e i t he r in t he p roceed ings b r o u g h t by the first app l ican t ' s 
h u s b a n d pr ior to t he issuing of the d e p o r t a t i o n o r d e r (see pa ra 
g r a p h s 25-26 a n d 29-30 above) or in those s u b s e q u e n t l y b r o u g h t by t he 
app l i can t s t hemse lves wi th a view to cha l l eng ing t h a t o r d e r (see 
p a r a g r a p h s 34-39 above) , re l ied on the submiss ion of false in fo rmat ion as 
a g round for jus t i fy ing the r emova l of any of the m e m b e r s of t he Slivenko 
family from La tv ian te r r i to ry . U n d e r these c i r c u m s t a n c e s , t he r e s p o n d en t 
G o v e r n m e n t ' s submiss ions on this point m u s t be d i s r e g a r d e d a n d the 
app l i can t s ' and the th i rd par ty ' s r e q u e s t for an e x p e r t opin ion no longer 
has any pu rpose . 

104. T h e r e r e m a i n s t he first and pr inc ipa l g round rel ied on by 
the r e s p o n d e n t G o v e r n m e n t , the a r g u m e n t tha t the app l i c an t s ' r emoval 
from Latvia was r e q u i r e d by the b i l a t e ra l t r e a t y on the w i thd rawa l of 
the Russ ian t roops . In this connec t ion , t he app l i can t s a n d the th i rd party-
a r g u e d t h a t the La tv ian cour t s h a d incor rec t ly i n t e r p r e t e d t he t r ea ty , t ha t 
accord ing to a cor rec t i n t e r p r e t a t i o n of t he t r e a t y the first app l ican t ' s 
h u s b a n d and indeed the app l i can t s t hemse lves could not have been 
o r d e r e d to leave Latvia , a n d t h a t t he Russ i an a u t h o r i t i e s had never 
r e q u e s t e d t he r emova l of the a p p l i c a n t s ' family from Latvia . T h e C o u r t 
no tes t h a t h e r e , too, the pa r t i e s d i s ag reed on c e r t a i n factual m a t t e r s , 
n a m e l y t he d a t e of t he r e t i r e m e n t of t he first app l i can t ' s h u s b a n d and 
the n a t u r e and a u t h e n t i c i t y of t he lists of 31 M a r c h 1994, 10 D e c e m b e r 
1994 a n d 16 O c t o b e r 1995. 

105. T h e C o u r t r e i t e r a t e s t h a t it is p r imar i l y for t he na t iona l 
au tho r i t i e s , no tab ly the cou r t s , to i n t e r p r e t and apply d o m e s t i c law (see 
Amann, c i ted above, § 52) . Th i s also appl ies w h e r e i n t e r n a t i o n a l t r ea t i e s 
a r e conce rned ; it is for t he i m p l e m e n t i n g pa r ty to i n t e r p r e t the t rea ty , 
and in this respec t it is not t he C o u r t ' s task to s u b s t i t u t e its own j u d g 
m e n t for t h a t of t he d o m e s t i c a u t h o r i t i e s , even less to se t t l e a d i spu te 
b e t w e e n the pa r t i e s to t he t r e a t y as to its cor rec t i n t e r p r e t a t i o n . Nor is it 
t he task of the C o u r t to r e - e x a m i n e the facts as found by the domes t i c 



262 SLIVENKO v. LATVIA J U D G M E N T 

a u t h o r i t i e s as the basis for the i r legal a s s e s s m e n t . T h e C o u r t ' s funct ion is 
to review, from the point of view of t he C o n v e n t i o n , t he r e a s o n i n g in t he 
decis ions of the d o m e s t i c cour t s r a t h e r t h a n to r e - e x a m i n e the i r findings 
as to t he p a r t i c u l a r c i r c u m s t a n c e s of t h e case or the legal classification of 
those c i r c u m s t a n c e s u n d e r d o m e s t i c law. 

106. In the p re sen t case , the La tv ian cour t s s t a t ed t h a t t he g r o u n d for 
t he a p p l i c a n t s ' r emova l had been the La tv ian -Russ ian t r e a t y on the 
w i t h d r a w a l of t he Russ ian t roops . In th is con t ex t they also i n t e r p r e t e d 
ce r t a in provis ions of La tv ian d o m e s t i c legis lat ion in the light of t he 
t r ea ty , in p a r t i c u l a r by conc lud ing tha t n e i t h e r the Russ ian mi l i t a ry 
officers r e q u i r e d to leave t he c o u n t r y nor t he m e m b e r s of t he i r families 
qual if ied for r e s iden t i a l s t a t u s in Latvia as "ex-USSR c i t i zens" (Article 2, 
second p a r a g r a p h , of t he t r e a t y ) . Admi t t ed ly , at t he t i m e w h e n t h e 
app l i can t s first app l ied for the i r en t ry in t he r eg i s t e r of r e s iden t s as "ex-
USSR ci t izens" , t he t r e a t y was not yet in force and , accordingly, only t he 
re levant provisions of the d o m e s t i c legis lat ion appl ied . However , l a t e r on, 
t he re levan t d o m e s t i c provisions could l eg i t imate ly be i n t e r p r e t e d and 
appl ied in t he light of the t r ea ty , a legal i n s t r u m e n t which was clearly 
accessible to the app l i can t s a t t he re levan t t i m e . 

107. As to the foreseeabi l i ty of the c o m b i n e d appl ica t ion of t he t r e a t y 
provisions a n d d o m e s t i c law in t he a p p l i c a n t s ' case , t he C o u r t is also 
satisfied t h a t the r e q u i r e m e n t s of the Conven t ion were m e t . T h e 
app l i can t s mus t have been able to foresee to a r ea sonab le d e g r e e , at least 
wi th the advice of legal e x p e r t s , t h a t they would be r e g a r d e d as covered by 
the t r e a t y provisions r e q u i r i n g t he d e p a r t u r e of re la t ives of Russ ian 
mi l i t a ry officers affected by the w i t h d r a w a l a n d t h a t , consequen t ly , t hey 
could not be g r a n t e d p e r m a n e n t res iden t ia l s t a t u s in Latvia as provided 
for in t he d o m e s t i c legis la t ion. Abso lu te c e r t a i n t y in this m a t t e r could not 
be expec t ed . 

108. In any event , t he decisions of t he La tv ian cour t s do not a p p e a r 
a rb i t r a ry . In p a r t i c u l a r , as r e g a r d s the appl icabi l i ty of the t r e a t y to the 
a p p l i c a n t s ' s i t ua t ion , the C o u r t does not find a r b i t r a r y the i n t e r p r e t a t i o n 
of the th i rd p a r a g r a p h of Art ic le 2 of the t r e a t y accord ing to which the cut 
off da t e appl ied for d e t e r m i n i n g w h e t h e r or not a mi l i t a ry officer was 
r e q u i r e d to leave was 28 J a n u a r y 1992, t he d a t e w h e n the Russ ian 
F e d e r a t i o n a s s u m e d ju r i sd ic t ion over t he fo rmer Soviet a r m e d forces 
s t a t i oned in La tv ia (see p a r a g r a p h 17 above) . As t he first app l i can t ' s 
h u s b a n d was d i s cha rged from the a r m e d forces af ter this d a t e , t h e t r e a t y 
could reasonab ly be r e g a r d e d as apply ing to h im and his family. Also, t he 
d a t e of his ac tua l d i s cha rge , w h e t h e r before or af ter the s i g n a t u r e of t he 
t r ea ty , could r ea sonab ly be r e g a r d e d as i r re levan t to the appl icabi l i ty of 
the t r ea ty , n o t w i t h s t a n d i n g the c o n t r a r y view of t he th i rd pa r ty (see 
Ar t ic les 2, t h i r d p a r a g r a p h , a n d 15 of t h e t r e a t y ) . F u r t h e r m o r e , as to t he 
legal a s s e s s m e n t of the var ious lists s u b m i t t e d by the Russ ian a u t h o r i t i e s 
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to t he La tv i an a u t h o r i t i e s , it could r easonab ly be cons ide red t h a t t he 
validity a n d lawfulness of t he d e p o r t a t i o n o r d e r itself, a m e a s u r e t a k e n 
u n d e r La tv ian domes t i c law in i m p l e m e n t a t i o n of t he t r ea ty , did not 
d e p e n d on the submiss ion of a specific r e q u e s t by Russia . 

109. T h e app l i c an t s ' r emova l from Latv ia can accordingly be 
cons idered to have been "in accordance wi th the law" wi th in t he m e a n i n g 
of Art ic le 8 § 2 of the Conven t i on . 

(b) L e g i t i m a t e a i m 

110. T h e r e sponden t G o v e r n m e n t s u b m i t t e d tha t t he app l i can t s ' 
r emova l from Latvia had p u r s u e d the l eg i t ima t e a ims of t he p ro tec t ion of 
na t iona l secur i ty and the p reven t ion of d i so rde r a n d c r ime . T h e y 
e m p h a s i s e d in this connec t ion t h a t the m e a s u r e h a d to be seen in the 
con tex t of the "e rad ica t ion of t h e consequences of the illegal occupat ion 
of Latv ia by t h e Soviet U n i o n " . T h e app l i can t s con t e s t ed those sub
miss ions , none of the above a ims having been m e n t i o n e d in t he domes t i c 
p roceed ings conce rn ing the i r own case , which had b e e n l imi ted to 
reviewing the lawfulness of t he i r r e s iden t i a l s t a t u s in La tv ia . T h e th i rd 
p a r t y objected to t he r e s p o n d e n t G o v e r n m e n t ' s s t a t e m e n t desc r ib ing the 
s i tua t ion of La tv ia pr ior to 1991 as having been illegal u n d e r i n t e r n a t i o n a l 
law. 

111. T h e C o u r t cons iders t h a t t he a i m of the p a r t i c u l a r m e a s u r e s 
t a k e n in respec t of the app l i can t s canno t be d issoc ia ted from the wider 
con tex t of t he cons t i t u t iona l a n d i n t e r n a t i o n a l law a r r a n g e m e n t s m a d e 
af ter La tv ia r ega ined its i n d e p e n d e n c e in 1991. In this con tex t it is not 
necessa ry to dea l wi th t he previous s i t ua t ion of Latv ia u n d e r in ter
na t iona l law. It is sufficient to note tha t a f ter t h e dissolut ion of the 
USSR, fo rmer Soviet mi l i t a ry t roops r e m a i n e d in Latv ia u n d e r Russ ian 
jur isdic t ion, a t the t i m e w h e n bo th Latv ia a n d Russ ia were i n d e p e n d e n t 
S t a t e s . T h e C o u r t t he re fo re accepts t h a t wi th t he La tv i an -Russ i an t r ea ty 
on the w i t h d r a w a l of the Russ i an t roops a n d the m e a s u r e s for t he 
imja lementa t ion of this t r ea ty , the La tv ian a u t h o r i t i e s sough t to pro tec t 
the i n t e r e s t of the coun t ry ' s na t iona l secur i ty . 

112. In shor t , the m e a s u r e s of the ajijolicants' r emova l can be said to 
have b e e n imposed in p u r s u a n c e of the p ro tec t ion of na t iona l securi ty, a 
l eg i t ima t e a im wi th in the m e a n i n g of Art ic le 8 § 2 of t he Conven t i on . 

(c) " N e c e s s a r y i n a d e m o c r a t i c s o c i e t y " 

113. A m e a s u r e i n t e r f e r ing wi th r igh ts g u a r a n t e e d by Art ic le 8 § 1 of 
the Conven t i on can be r e g a r d e d as be ing "necessa ry in a d e m o c r a t i c 
society" if it has been t a k e n in o r d e r to r e spond to a p res s ing social need 
and if t he m e a n s employed a r e p r o p o r t i o n a t e to t he a i m s p u r s u e d . T h e 



264 S I . I V E N K O v . L A T V I A J U D G M E N T 

na t iona l a u t h o r i t i e s enjoy a ce r t a in m a r g i n of app rec i a t ion in this m a t t e r . 
T h e C o u r t ' s task consists in a s c e r t a i n i n g w h e t h e r the i m p u g n e d m e a s u r e s 
s t ruck a fair ba lance be tween the re levant i n t e r e s t s , n a m e l y t he 
individual ' s r igh ts p ro t ec t ed by the Conven t i on on the one h a n d a n d the 
c o m m u n i t y ' s i n t e r e s t s on the o the r . 

114. In t he p re sen t case t he app l i can t s , who had res ided in Latvia 
a lmos t all t he i r lives, but who had become s t a t e l e s s w h e n Latvia r ega ined 
its i n d e p e n d e n c e in 1991, were r e q u i r e d to leave t he coun t ry u n d e r a 
d e p o r t a t i o n o rde r issued in respec t of t h e m , as m e m b e r s of the family of 
a r e t i r ed Russ i an mi l i t a ry officer, p u r s u a n t to t he La tv ian -Russ ian t r e a t y 
on the w i t h d r a w a l of the Russ ian t roops . In connec t ion wi th this m e a s u r e , 
t hey were refused en t ry in the reg i s t e r of La tv ian r e s iden t s as "ex-USSR 
ci t izens" . 

115. T h e C o u r t r e i t e r a t e s tha t no r ight of a n a l ien to e n t e r or res ide in 
a pa r t i cu l a r c o u n t r y is as such g u a r a n t e e d by the Conven t ion . It is for the 
C o n t r a c t i n g S t a t e s to m a i n t a i n public o rde r , in pa r t i cu l a r by exerc is ing 
the i r r igh t , as a m a t t e r of wel l -es tabl i shed i n t e r n a t i o n a l law and subject 
to the i r t r e a t y obl iga t ions , to cont ro l the en t ry a n d res idence of a l iens (see, 
a m o n g m a n y o t h e r a u t h o r i t i e s , Dalia, c i ted above, p . 9 1 , § 52) . 

116. In the C o u r t ' s view, t he w i t h d r a w a l of the a r m e d forces of one 
i n d e p e n d e n t S t a t e from the t e r r i t o ry of a n o t h e r , following the d issolut ion 
of t he S t a t e to which they bo th formerly be longed , cons t i t u t e s , from the 
point of view of t he Conven t ion , a l eg i t ima t e m e a n s of dea l ing wi th the 
var ious poli t ical , social a n d economic p rob l ems a r i s ing from tha t 
d issolut ion. T h e fact t h a t in the p r e s e n t case t he La tv ian -Russ ian t r ea ty 
provided for t he w i thd rawa l of all mi l i t a ry officers who af ter 28 J a n u a r y 
1992 had been placed u n d e r Russ i an ju r i sd ic t ion , inc luding those who 
had been d i scha rged from the a r m e d forces pr ior to the en t ry in to force 
of t he t r e a t y (which in this respec t the re fore had r e t roac t ive effect) , and 
tha t it also obliged the i r famil ies to leave t he coun t ry , is not in itself 
objec t ionable from the point of view of the C o n v e n t i o n and in pa r t i cu l a r 
Art ic le 8. I ndeed , it can be said t h a t this a r r a n g e m e n t r e spec ted the family 
life of t he pe r sons conce rned in t h a t it did not in te r fe re wi th the family 
un i t a n d obliged Russ i a to accep t t he whole family wi th in its t e r r i to ry , 
i r respect ive of the origin or na t iona l i ty of the individual family m e m b e r s . 

117. In so far as the w i t h d r a w a l of the Russ i an t roops in te r fe red wi th 
t he p r iva te life a n d home of t he pe r sons conce rned , this in te r fe rence 
would normal ly not a p p e a r d i s p r o p o r t i o n a t e , having r e g a r d to the 
condi t ions of service of mi l i t a ry officers. Th i s is t r u e in p a r t i c u l a r in 
t he case of act ive s e rv i cemen and the i r famil ies . T h e i r w i t h d r a w a l can be 
t r e a t e d as ak in to a t r ans fe r to a n o t h e r p lace of service, which migh t have 
b e e n o r d e r e d on o t h e r occasions in t he course of the i r n o r m a l service. 
Moreover , it is evident t h a t the con t inued p r e s e n c e of active se rv icemen 
of a foreign a r m y , wi th the i r famil ies , m a y be seen as be ing incompa t ib l e 
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wi th the sovere ignty of an i n d e p e n d e n t S t a t e and as a t h r e a t to na t iona l 
secur i ty . T h e public i n t e r e s t in t h e r emova l of act ive s e rv i cemen a n d the i r 
famil ies from the t e r r i t o ry will t he re fo re no rma l ly ou twe igh the 
individual ' s i n t e r e s t in s tay ing . However , even in respec t of such persons 
it is not to be exc luded tha t t he specific c i r c u m s t a n c e s of the i r case migh t 
r e n d e r the removal m e a s u r e s unjust if ied from the point of view of t he 
Conven t i on . 

118. T h e jus t i f i ca t ion of removal m e a s u r e s does not apply to t he s a m e 
e x t e n t to r e t i r ed mi l i t a ry officers a n d the i r famil ies . After the i r d i scharge 
from the a r m e d forces a r e q u i r e m e n t to move for r easons of service will 
no rma l ly no longer apply to t h e m . Whi le the i r inclusion in t he t r e a t y does 
not as such a p p e a r objec t ionable (see p a r a g r a p h 116 above) , t he in t e re s t s 
of na t iona l secur i ty will in t he C o u r t ' s view car ry less weight in respect of 
this ca tegory of persons , while m o r e i m p o r t a n c e m u s t be a t t a c h e d to the i r 
l eg i t ima t e p r iva te i n t e r e s t s . 

119. In t h e p r e s e n t case , the first app l i can t ' s h u s b a n d r e t i r ed from 
the mi l i t a ry af ter 28 J a n u a r y 1992, t he dead l ine es tab l i shed by t h e 
th i rd p a r a g r a p h of Art ic le 2 of the t r ea ty , a n d was t hus r ega rded by 
the La tv ian a u t h o r i t i e s as be ing conce rned by the w i thd rawa l of t roops , 
t o g e t h e r wi th active se rv icemen . Rega rd le s s of t he a c t u a l d a t e of his 
r e t i r e m e n t , which is d i spu t ed by the pa r t i e s , the fact r e m a i n s t h a t from 
mid-1994 onwards , and d u r i n g the p roceed ings conce rn ing the legali ty of 
the app l i c an t s ' s tay in Latv ia , the first app l i can t ' s h u s b a n d was a l r eady 
r e t i r ed . Yet t h a t fact m a d e no difference to the d e t e r m i n a t i o n of t he 
app l i can t s ' s t a t u s in Latvia . 

120. T h e C o u r t f u r the r t akes account of t he i n fo rma t ion provided 
by the r e s p o n d e n t G o v e r n m e n t on the t r e a t m e n t of h a r d s h i p cases. 
Accord ing to tha t i n fo rma t ion a b o u t 900 pe r sons (La tv ian c i t izens or 
close re la t ives of La tv ian ci t izens) w e r e able to legalise t he i r s tay in 
Latv ia n o t w i t h s t a n d i n g t he i r s t a t u s as re la t ives of Russ i an mi l i t a ry 
officers r equ i r ed to leave (see p a r a g r a p h s 57 a n d 85 above) . Th i s shows 
t h a t t he La tv ian a u t h o r i t i e s w e r e not of the opinion tha t t h e t r ea ty ' s 
provisions on the wi thd rawa l of t roops had to be appl ied wi thou t 
except ions . O n the con t ra ry , t he a u t h o r i t i e s cons idered t h a t they h a d 
some l a t i t ude which allowed t h e m to e n s u r e respec t for the p r iva te a n d 
family life and the h o m e of the persons conce rned , in acco rdance wi th 
t he r e q u i r e m e n t s of Ar t ic le 8 of t he Conven t ion . As r e g a r d s La tv ian 
ci t izens, t he i r expuls ion would m o r e o v e r have c o n t r a v e n e d Art ic le 3 of 
Protocol no. 4 to the C o n v e n t i o n . In any event , t he C o u r t r e i t e r a t e s t h a t 
the t r e a t y canno t serve as a valid basis for depr iv ing the C o u r t of its power 
to review w h e t h e r t h e r e was a n in t e r f e r ence wi th t h e a p p l i c a n t s ' r igh ts 
and f reedoms u n d e r t he Conven t ion , and , if so, w h e t h e r such in ter 
fe rence was jus t i f ied (see t he admiss ib i l i ty decis ion in t h e p r e s e n t 
appl ica t ion , § 62, E C H R 2002-11). 
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121. T h e C o u r t no tes tha t the d e r o g a t i o n from the obl iga t ion to leave 
was not l imi ted to pe r sons hold ing La tv ian c i t izenship , but was a p p a r e n t l y 
e x t e n d e d to o t h e r r e s iden t s , t he cases in ques t ion be ing dec ided on a case-
by-case bas is . However , it s e e m s t h a t in this con tex t the a u t h o r i t i e s did 
not e x a m i n e w h e t h e r each pe r son conce rned p r e s e n t e d a specific d a n g e r 
to na t iona l secur i ty or publ ic o rde r . Nor has any a l lega t ion b e e n m a d e in 
this p a r t i c u l a r case tha t the app l i can t s p r e s e n t e d such a d a n g e r . T h e 
public in t e re s t i n s t ead s eems to have been perce ived in a b s t r a c t t e r m s 
unde r ly ing the legal d i s t inc t ions m a d e in d o m e s t i c law. 

122. T h e C o u r t cons iders t h a t s c h e m e s such as the p re sen t one for the 
w i thd rawa l of foreign t roops a n d the i r famil ies , based on a g e n e r a l f inding 
t h a t the i r r emova l is necessa ry for na t iona l secur i ty , canno t as such 
be d e e m e d to be c o n t r a r y to Art ic le 8 of the Conven t ion . However , 
app l ica t ion of such a s c h e m e wi thou t any possibili ty of t a k i n g into 
accoun t t he individual c i r c u m s t a n c e s of persons not e x e m p t e d by the 
d o m e s t i c law from removal is in t he C o u r t ' s view not compa t ib l e with the 
r e q u i r e m e n t s of t h a t Ar t ic le . In o rde r to s t r ike a fair ba lance be tween the 
c o m p e t i n g in t e re s t s of the individual and the c o m m u n i t y , the removal of a 
person should not be enforced w h e r e such m e a s u r e is d i s p r o p o r t i o n a t e to 
t he l eg i t ima te a im p u r s u e d . In the p r e s e n t case t he ques t ion is w h e t h e r 
t he app l i c an t s ' specific s i tua t ion was such as to ou twe igh any d a n g e r to 
na t iona l secur i ty based on the i r family t ies wi th fo rmer foreign mi l i ta ry 
officers. 

123. T h e r e s p o n d e n t G o v e r n m e n t a r g u e d t h a t the app l i can t s had not 
b e e n sufficiently i n t e g r a t e d in to Latv ian society (see p a r a g r a p h 88 above). 
In this connec t ion t he C o u r t observes t h a t t he app l i can t s have spent 
v i r tual ly all t he i r lives in Latv ia (see p a r a g r a p h 96 above) . It is t r u e t h a t 
t he app l i can t s a r e not of La tv ian or igin , and t h a t they a r r ived a n d lived in 
Latvia - t h e n p a r t of the U S S R - in connec t ion wi th t he service of 
m e m b e r s of t he i r family ( the first applicant ' s f a ther a n d he r h u s b a n d ) in 
t he Soviet a r m e d forces. However , the app l i can t s also developed pe r sona l , 
social and economic ties in Latv ia u n r e l a t e d to t he i r s t a t u s as re la t ives of 
Soviet ( and la te r Russ ian) mi l i t a ry officers. Th i s is shown by the fact t h a t 
the app l i can t s did not live in a r m y ba r r acks or any o t h e r r e s t r i c t ed a rea , 
bu t in a block of flats in which t h e r e w e r e a lso civil ians. N o r did they 
s tudy or work in a mi l i t a ry ins t i tu t ion . T h e first app l i can t was able to 
find e m p l o y m e n t in La tv ian c o m p a n i e s af ter La tv ia r e g a i n e d its in
d e p e n d e n c e in 1991. 

124. As r e g a r d s t he r e s p o n d e n t G o v e r n m e n t ' s a r g u m e n t ab o u t t he 
level of the app l i c an t s ' proficiency in La tv ian , t he C o u r t observes t h a t , in 
so far as th is is a r e l evan t cons ide ra t ion , it has not been shown t h a t t h e 
d e g r e e of t he app l i c an t s ' f luency in the l a n g u a g e - a l t h o u g h the precise 
level is in d i s p u t e - was insufficient for t h e m to lead a n o r m a l everyday 
life in Latv ia . In pa r t i cu l a r , t h e r e is no evidence tha t the level of the 
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app l i can t s ' knowledge of La tv ian was in any way different from tha t of 
o t h e r na t ive Russ i an s p e a k e r s living in La tv ia , inc lud ing those w h o were 
able to ob ta in t he s t a t u s of "ex-USSR c i t i zens" in o rde r to r e m a i n in 
Latvia on a p e r m a n e n t basis . 

125. A l t h o u g h in 1999 the app l i can t s moved to Russ ia to jo in Nikolay 
Slivenko and eventua l ly ob t a ined Russ i an c i t i zensh ip , by t h a t t i m e they 
had a p p a r e n t l y not deve loped pe r sona l , social or economic t ies in Russia 
s imi lar to those they had es tab l i shed in Latvia . In shor t , the C o u r t finds 
t h a t at t h e re levant t i m e the app l i can t s were sufficiently i n t e g r a t e d in to 
Latv ian society. 

126. Finally, t he C o u r t no tes t he r e s p o n d e n t G o v e r n m e n t ' s 
s t a t e m e n t (sec p a r a g r a p h 83 above) tha t t he r ea son for t he different 
t r e a t m e n t of the app l i c an t s ' case was the fact t h a t t he first appl icant 
had a r r ived in the coun t ry in 1959 as a m e m b e r of t he family of 
a Soviet mi l i t a ry officer - her f a the r and the second app l i can t ' s 
g r a n d f a t h e r . T h e decisive e l e m e n t was the re fo re not t he app l i can t s ' 
c u r r e n t family s i t ua t ion - t h a t is, the i r be ing , respect ively, the wife and 
d a u g h t e r of Nikolay Sl ivenko, a r e t i r ed Russ i an mi l i t a ry officer w h o h a d 
left La tv ia m o r e t h a n two years before t he m e a s u r e s were enforced 
aga ins t t he app l i can t s - bu t t he i r family h is tory , t h a t is, t h e fact of 
the i r be ing , respect ively , t he d a u g h t e r and g r a n d d a u g h t e r of a former 
Soviet mi l i t a ry officer. 

127. However , t he first app l i can t ' s f a ther a n d the second app l ican t ' s 
g r a n d f a t h e r had r e t i r ed from the mi l i t a ry as long ago as 1986. As this 
was long before t he cut-off d a t e provided for in t h e th i rd p a r a g r a p h of 
Art ic le 2 of the t r ea ty , he was not h imse l f subject to t he obl igat ion to 
leave p u r s u a n t to t he t r e a t y , and t h e r e w e r e no formal obs tac les to 
prevent h im a n d his wife from becoming p e r m a n e n t r e s iden t s of Latvia 
as "ex-USSR c i t i zens" . In fact, they r e m a i n e d in t he c o u n t r y even 
after the app l i c an t s ' r emova l . T h e C o u r t is u n a b l e to accept t h a t t he 
app l i can t s could be r e g a r d e d as e n d a n g e r i n g the na t iona l secur i ty of 
Latvia by r eason of be long ing to t he family of the first app l i can t ' s fa ther , 
a fo rmer Soviet mi l i t a ry officer who was not h imse l f d e e m e d to p resen t 
any such d a n g e r . 

128. H a v i n g r e g a r d to all the c i r c u m s t a n c e s , the C o u r t cons iders 
t h a t t he La tv i an a u t h o r i t i e s ove r s t epped t h e m a r g i n of app rec i a t ion 
enjoyed by the C o n t r a c t i n g Pa r t i e s in such a m a t t e r , a n d t h a t they 
failed to s t r ike a fair ba l ance be tween t h e l eg i t ima te a i m of t h e 
p ro tec t ion of na t iona l secur i ty and the in te res t of t he p ro tec t ion of the 
app l i c an t s ' r igh t s u n d e r Art ic le 8. T h e r e f o r e , t he app l i c an t s ' removal 
from the t e r r i t o ry of Latv ia canno t be r e g a r d e d as hav ing been 
"necessa ry in a d e m o c r a t i c society". 

129. Accordingly , t h e r e has b e e n a viola t ion of Ar t ic le 8 of t h e 

Conven t ion . 
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II. A L L E G E D V I O L A T I O N O F ARTICLE 14 O F T H E C O N V E N T I O N 
T A K E N IN C O N J U N C T I O N W I T H A R T I C L E 8 

130. T h e app l i can t s also a l leged a violat ion of Art ic le 14 of t he 
Conven t i on t a k e n in conjunct ion wi th Art ic le 8 on account of t he 
difference in the s t a t u t o r y t r e a t m e n t of m e m b e r s of families of Russ i an 
mi l i t a ry officers who were r e q u i r e d to leave Latvia , and t h a t of o t h e r 
Russ i an - speak ing r e s iden t s of Latvia who as fo rmer Soviet c i t izens could 
ob ta in res idence in t he count ry . 

Art ic le 14 provides : 

" T h e e n j o y m e n t o f t h e r i g h t s a n d f r e e d o m s se t f o r t h in [ t h e ] C o n v e n t i o n sha l l be 
s e c u r e d w i t h o u t d i s c r i m i n a t i o n on a n y g r o u n d s u c h a s s ex , r a c e , c o l o u r , l a n g u a g e , 
r e l i g i o n , po l i t i ca l o r o t h e r o p i n i o n , n a t i o n a l o r social o r i g i n , a s s o c i a t i o n w i t h a n a t i o n a l 
m i n o r i t y , p r o p e r t y , b i r t h o r o t h e r s t a t u s . " 

A. T h e p a r t i e s ' s u b m i s s i o n s 

/. The applicants 

131. T h e app l i can t s c o n t e n d e d , re lying on Art ic le 14 of t he C o n v e n t i o n 
t a k e n in conjunct ion wi th Art icle 8, t ha t they had been r emoved from 
Latvia as m e m b e r s of the Russ i an - speak ing e thn ic minor i ty and of t h e 
family of a f o rmer Russ ian mi l i t a ry officer. T h e y c o m p l a i n e d t h a t they 
had t hus b e e n subjected to t r e a t m e n t different from t h a t of o t h e r 
Latv ian r e s iden t s hav ing the s t a t u s of " ex -USSR ci t izens" . In pa r t i cu l a r , 
t hey s u b m i t t e d tha t the difference in t he i r t r e a t m e n t from t h a t of pe r sons 
w h o h a d b e e n able to ob ta in the s t a t u s of "ex-USSR c i t i zens" could not be 
jus t i f ied , in view of the fact t h a t t he level of the i r i n t eg ra t i on in to La tv ian 
society h a d been the s a m e as t h a t of o t h e r Russ ian speake r s . 

2. The respondent Government 

132. T h e r e sponden t G o v e r n m e n t d e n i e d tha t t h e r e was a difference 
in t r e a t m e n t on t he g r o u n d of l a n g u a g e or e thn ic or igin . T h e y also 
m a i n t a i n e d t h a t t he difference in s t a t u t o r y t r e a t m e n t r e g a r d i n g the 
Russ ian a r m y officers and the i r famil ies had been jus t i f ied , as t h e 
removal of t he foreign mi l i ta ry forces and t he i r families from the 
t e r r i t o ry of i n d e p e n d e n t Latv ia had b e e n essent ia l for t he p ro tec t ion of 
na t iona l secur i ty , a n d the re fo re jus t i f ied u n d e r the Conven t i on . 

B. T h e t h i r d party's c o m m e n t s 

133. T h e Russ ian G o v e r n m e n t s u b m i t t e d t h a t t h e difference in t h e 
t r e a t m e n t in Latvia of fo rmer Soviet or Russ i an mi l i t a ry officers a n d 
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t he i r families on the one h a n d , and of o t h e r Russ i an - speak ing r e s iden t s of 
Latvia on t he o t h e r hand , was not jus t i f ied by Ar t ic le 14. T h e r e was no 
evidence to show t h a t Nikolay Slivenko or t he app l i can t s could have 
caused any d a m a g e to the securi ty , safety, publ ic o rde r , or economic well-
be ing of Latvia . T h e app l i c an t s ' r emoval had b e e n the resul t of "e thn ic 
c l eans ing" by the La tv i an au tho r i t i e s . T h e th i rd p a r t y fu r the r al leged 
t h a t t h e r e was a difference in the s t a t u t o r y t r e a t m e n t of all e thn ic 
Russ i ans in Latv ia . 

C. T h e Court ' s a s s e s s m e n t 

134. In view of its f inding of a violat ion of Art ic le 8 of the Conven t ion 
(see p a r a g r a p h 129 above) , the C o u r t cons iders t h a t it is not necessary to 
ru le on the a p p l i c a n t s ' compla in t s u n d e r Art ic le 14 of t he Conven t ion 
t a k e n in conjunct ion wi th Art ic le 8. 

III. ALLEGED V I O L A T I O N O F ARTICLE 5 § 1 O F T H E C O N V E N T I O N 

135. T h e app l i can t s compla ined tha t the i r d e t e n t i o n on 28-29 O c t o b e r 
1998 a n d the second app l i can t ' s d e t e n t i o n o n 16-17 M a r c h 1999 h a d been 
a r b i t r a r y and unlawful , in b reach of Art icle 5 of t he Conven t ion . 

T h e re levant pa r t s of Art ic le 5 § 1 of the C o n v e n t i o n read as follows: 

" 1 . E v e r y o n e h a s t h e r i g h t t o l i b e r t y a n d s e c u r i t y of p e r s o n . N o o n e sha l l be d e p r i v e d 

of his l i be r t y save in t h e fo l lowing c a s e s a n d in a c c o r d a n c e w i t h a p r o c e d u r e p r e s c r i b e d 

by law: 

(f) t h e lawful a r r e s t o r d e t e n t i o n of a p e r s o n t o p r e v e n t h i s e f f ec t ing a n u n a u t h o r i s e d 

e n t r y i n t o t h e c o u n t r y o r of a p e r s o n a g a i n s t w h o m a c t i o n is b e i n g t a k e n w i t h a v iew t o 

d e p o r t a t i o n o r e x t r a d i t i o n . " 

A. T h e p a r t i e s ' s u b m i s s i o n s 

/ . 77/e applicants 

136. T h e app l i can t s compla ined t h a t the i r d e t e n t i o n on 28-29 O c t o b e r 
1998 a n d t h e second app l i can t ' s d e t e n t i o n on 16-17 M a r c h 1999 had 
b r e a c h e d Art ic le 5 § 1 of t he Conven t ion . 

137. In r e g a r d to bo th pe r iods of d e t e n t i o n , t he app l i can t s s u b m i t t e d 
tha t t he d e t e n t i o n had p u r s u e d none of the a i m s re fe r red to in Art ic le 5 § 1 
of t he C o n v e n t i o n . F u r t h e r m o r e , t he d e t e n t i o n h a d b e e n a r b i t r a r y in t h a t 
t he La tv ian au tho r i t i e s h a d h a d no r e a s o n to suspec t t h a t the app l ican t s 
could have h i d d e n or t h a t they had h a d no place of r es idence . In th is 
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r ega rd t he d e t e n t i o n had not compl ied wi th d o m e s t i c law, n a m e l y t he 
r e q u i r e m e n t s set ou t in sect ion 48 of the Aliens Act . 

138. As r e g a r d s the i r d e t e n t i o n on 28-29 O c t o b e r 1998, t he app l i can t s 
s u b m i t t e d tha t the i r appea l aga ins t t he d e p o r t a t i o n o r d e r should have 
s u s p e n d e d the val idi ty of t he o r d e r p u r s u a n t to La tv ian law as from 
7 O c t o b e r 1998, and t h a t the i r d e t e n t i o n had thus been c o n t r a r y to 
sect ion 40 of t h e Al iens Act . T h e app l i can t s also s t a t e d t h a t even t h e 
La tv ian i m m i g r a t i o n au tho r i t i e s had t hemse lves a d m i t t e d , by way of t he 
l e t t e r of 29 O c t o b e r 1998, t h a t t h a t pe r iod of d e t e n t i o n had b e e n unlawful 
wi th in t he m e a n i n g of domes t i c law (see p a r a g r a p h 43 above) . 

139. T h e second appl icant also compla ined t h a t he r d e t e n t i o n on 
16-17 M a r c h 1999 had been a rb i t r a ry and unlawful . She s u b m i t t e d tha t 
at the t i m e she h a d been a mino r , bu t t h a t she had been d e t a i n e d 
wi thou t not i f icat ion of he r p a r e n t s or o t h e r re la t ives . Moreover , t he 
La tv ian a u t h o r i t i e s had had no r ight to d e t a i n her d u r i n g t h a t per iod in 
view of t he fact t ha t m i n o r s could not be expel led from Latv ia s e p a r a t e l y 
from the i r p a r e n t s . 

2. The respondent Government 

140. T h e r e sponden t G o v e r n m e n t s u b m i t t e d t h a t the con t e s t ed 
per iods of d e t e n t i o n had been compa t ib l e wi th t he provisions of Art ic le 5 
§ 1 (f) of t he Conven t ion as the unlawfulness of the app l i c an t s ' s tay in 
Latv ia had been conf i rmed by valid decis ions of the domes t i c cour t s , and 
t h e r e had been a valid d e p o r t a t i o n o r d e r in respect of t h e m . Accord ing 
to the r e s p o n d e n t G o v e r n m e n t , it had not been necessary for t he 
a p p l i c a n t s ' d e t e n t i o n to p u r s u e any of t h e " l e g i t i m a t e a i m s " specified 
by the app l i can t s as t he fact r e m a i n e d t h a t a t t h a t t i m e d e p o r t a t i o n 
p roceed ings had b e e n in p lace , t h e r e b y w a r r a n t i n g t h e a p p l i c a n t s ' 
d e t e n t i o n for the pu rpose of Art ic le 5 § 1 (f) of t h e Conven t ion . 

141. T h e d e t e n t i o n had not been a r b i t r a r y as the app l i can t s h a d been 
d e t a i n e d in connec t ion wi th the d e p o r t a t i o n p roceed ings based on the 
provisions of domes t i c legis la t ion, which had been c lear and accessible to 
t h e m . T h e app l i can t s had b e e n a r r e s t e d because t h e a u t h o r i t i e s had 
" r ea sonab le g r o u n d s to believe t h a t t he se pe r sons [would] h ide , or t h a t 
these p e r s o n s [had no] fixed place of r e s idence" . Moreover , t he app l i can t s 
had only b e e n a r r e s t e d following the i r r e p e a t e d fai lure to comply wi th the 
d e p o r t a t i o n o r d e r , and following n u m e r o u s w a r n i n g s from t h e La tv ian 
a u t h o r i t i e s in this r ega rd . 

142. T h e r e s p o n d e n t G o v e r n m e n t a lso s u b m i t t e d t h a t sec t ions 40 a n d 
48-5 of t he Al iens Act provided t h a t a d e p o r t a t i o n o r d e r b e c a m e effective 
once all r e m e d i e s h a d been e x h a u s t e d , t ha t is, once the compla in t 
conce rn ing the lawfulness of the issuing of the d e p o r t a t i o n o r d e r h a d 
been d i smissed . Accord ing to the r e s p o n d e n t G o v e r n m e n t , such a 
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decision va l ida t ing the d e p o r t a t i o n o r d e r had been t a k e n by the Riga 
Reg iona l C o u r t on 6 May 1998. T h e r e a f t e r , t h e d e p o r t a t i o n o r d e r had 
been effective, p e r m i t t i n g the d e t e n t i o n of the app l i can t s . 

143. T h e d e t e n t i o n on 28-29 O c t o b e r 1998 a n d 16-17 M a r c h 1999 had 
been based on valid decis ions by the police, t a k e n p u r s u a n t to sect ion 48-5 
of t he Al iens Act a n d the re levant provisions of the Police Act . T h e 
app l i can t s h a d read a n d s igned the decis ions w a r r a n t i n g the d e t e n t i o n , 
and had the re fore been aware of the reasons for it. T h e first app l ican t ' s 
appea l of 7 O c t o b e r 1998 aga ins t t he d e p o r t a t i o n o rde r had had no 
suspens ive effect on t he val idi ty of t he o rde r wi th in t he m e a n i n g of 
d o m e s t i c law as he r appea l in this connec t ion h a d a l r eady been de
t e r m i n e d by the cour t s . T h e r e s p o n d e n t G o v e r n m e n t conc luded tha t the 
d e t e n t i o n had been compa t ib l e wi th the d o m e s t i c law. 

144. T h e r e s p o n d e n t G o v e r n m e n t also s t a t e d tha t the app l i can t s ' 
r e l ease on 29 O c t o b e r 1998 and the second app l i can t ' s re lease on 
17 M a r c h 1999 had mere ly been ges tu r e s of good will by the i m m i g r a t i o n 
a u t h o r i t i e s for h u m a n i t a r i a n r ea sons , in view of t he s t a t e of hea l t h of 
t he first a p p l i c a n t s ' p a r e n t s a n d the necess i ty for t he second appl icant 
to finish school. As a resu l t of these cons ide ra t ions t he i m m i g r a t i o n 
a u t h o r i t i e s had " s u s p e n d e d the execu t ion of the d e p o r t a t i o n o rde r " . 

B. T h e t h i r d party's c o m m e n t s 

145. T h e Russ ian G o v e r n m e n t s t a t ed tha t the a p p l i c a n t s ' d e t e n t i o n on 
28-29 O c t o b e r 1998 and the second app l i can t ' s d e t e n t i o n on 16-17 M a r c h 
1999 had been a r b i t r a r y and unlawful in t h a t t h e r e h a d b e e n no cour t 
o r d e r a u t h o r i s i n g the i r d e t e n t i o n , and no r eason had been indica ted by 
the La tv ian a u t h o r i t i e s to justify t he d e t e n t i o n . In add i t ion , t he d e t e n t i o n 
of the second app l i can t , a minor , on 16-17 M a r c h 1999 had been unlawful 
in t h a t she had had no legal capac i ty at the m a t e r i a l t i m e , a n d should not 
have been expel led or d e t a i n e d s epa ra t e ly from the first app l i can t . 

C. T h e C o u r t ' s a s s e s s m e n t 

146. T h e C o u r t is satisfied t h a t the a p p l i c a n t s ' d e t e n t i o n on t h e two 
occasions falls to be e x a m i n e d u n d e r Art ic le 5 § 1 (f) of t he Conven t ion 
as d e t e n t i o n "with a view to d e p o r t a t i o n " . T h i s provision r e q u i r e s only 
t h a t "ac t ion is be ing t a k e n wi th a view to d e p o r t a t i o n " a n d it is t h e r e 
fore i m m a t e r i a l , for the pu rposes of its app l ica t ion , w h e t h e r the unde r 
lying decision to expel can be jus t i f ied u n d e r na t iona l or Conven t i on law. 
However , any depr iva t ion of l iber ty u n d e r Art ic le 5 § 1 (f) will be just i f ied 
only for as long as d e p o r t a t i o n p roceed ings a r e in p rog re s s . If such 
p roceed ings a r e not p u r s u e d wi th due d i l igence , the d e t e n t i o n will cease 
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to be permiss ib le u n d e r Art ic le 5 § 1 (f) of the Conven t i on (see Chahal 
v. the United Kingdom, j u d g m e n t of 15 N o v e m b e r 1996, Reports 1996-V, 
pp . 1862-63, §§ 112-13). In the p re sen t case , it has not been d i spu t ed tha t 
t h e a p p l i c a n t s ' d e t e n t i o n , which on bo th occasions was of very shor t 
d u r a t i o n (less t h a n twenty-four hour s on 28-29 O c t o b e r 1998 a n d th i r ty 
h o u r s on 16-17 M a r c h 1999), was o r d e r e d in t he con tex t of d e p o r t a t i o n 
p roceed ings aga ins t t h e m which were still p e n d i n g on the re levan t d a t e s . 
Moreover , it c a n n o t be said t h a t these p roceed ings were not p u r s u e d wi th 
d u e di l igence by the au tho r i t i e s . 

147. T h e r e r e m a i n s the ques t i on w h e t h e r t he d e t e n t i o n was in each 
case "lawful" and "in acco rdance wi th a p r o c e d u r e p resc r ibed by law". In 
th is connec t ion , the Conven t i on refers essent ia l ly to the obl igat ion of t he 
a u t h o r i t i e s to conform to the subs tan t ive a n d p r o c e d u r a l ru les of na t iona l 
law, but it r equ i r e s in addi t ion tha t any depr iva t ion of l iber ty should be in 
keep ing wi th the purpose of Art ic le 5, n a m e l y to p ro tec t t he individual 
from a r b i t r a r i n e s s (see Chahal, c i ted above, p. 1864, § 118). 

148. T h e police w a r r a n t s for the a p p l i c a n t s ' a r r e s t issued on 
29 O c t o b e r 1998 a n d 16 M a r c h 1999 (see p a r a g r a p h s 42 and 45 above) 
set out bo th the re levant domes t i c legal basis for the a r r e s t (namely , 
sect ion 48-5 of the Aliens Act in each case) a n d the factual c i r c u m s t a n c e s 
under ly ing the suspicion t h a t the app l i can t s were s tay ing in Latvia 
illegally. T h e app l i can t s coun t e r s igned the w a r r a n t s , t h e r e b y conf i rming 
t h a t they had a c q u a i n t e d themse lves with t he reasons s t a t e d t he re in (see 
Art ic le 5 § 2 of the C o n v e n t i o n ) . 

149. It is t r u e tha t in a l e t t e r of 29 O c t o b e r 1998 the i m m i g r a t i o n 
a u t h o r i t y in formed the police of its view t h a t t he app l i c an t s ' a r r e s t on 
t h a t d a t e was " p r e m a t u r e " in view of the fact t h a t on 7 O c t o b e r 1998 
the first app l i can t had lodged an appea l aga ins t t h e expuls ion o rde r 
(see p a r a g r a p h 43 above) . However , even the ex i s tence of ce r t a in flaws 
in a d e t e n t i o n o rde r does not necessar i ly r e n d e r the c o n c o m i t a n t 
per iod of d e t e n t i o n unlawful wi th in the m e a n i n g of Art ic le 5 § 1 (see , 
mutatis mutandis, Benham v. the United Kingdom, j u d g m e n t of 10 J u n e 1996, 
Reports 1996-III, pp . 753-54, §§ 42-47) and this will be t r u e , in pa r t i cu l a r , 
if, as in t he p r e s e n t case , the pu ta t ive e r ro r is i m m e d i a t e l y d e t e c t e d and 
r ed re s sed by the re lease of the pe r sons conce rned . 

150. Moreover , as t he r e s p o n d e n t G o v e r n m e n t have observed , t he 
i m m i g r a t i o n au tho r i t y ' s view m a y not have been based on a cor rec t 
i n t e r p r e t a t i o n of the appl icable d o m e s t i c law. In fact, on the re levant 
d a t e s , n a m e l y 28-29 O c t o b e r 1998 and 16-17 M a r c h 1999, the d e p o r t a t i o n 
o rde r issued on 20 Augus t 1996 had a l ready b e c o m e final by v i r tue of t he 
S u p r e m e C o u r t ' s j u d g m e n t of 2 9 J u l y 1998, a n d it was t he re fo re a p p a r e n t 
t h a t no fu r the r r e m e d i e s were avai lable to the app l i can t s to p reven t the i r 
r emova l from Latvia . It is s ignif icant in this r e g a r d t h a t t he " a p p e a l " of 
7 O c t o b e r 1998 was not ac ted upon by the i m m i g r a t i o n au tho r i ty , wdiich 
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ins tead in formed the app l ican t s in a l e t t e r , a lso d a t e d 29 O c t o b e r 1998, 
t h a t t hey h a d to leave t he c o u n t r y i m m e d i a t e l y (sec p a r a g r a p h 44 above) . 

151. In view of the provisions of sect ions 40 and 48-5 of the Aliens Act, 
accord ing to which a d e p o r t a t i o n o rde r becomes effective once all 
r e m e d i e s have been e x h a u s t e d , the C o u r t cons iders t h a t n e i t h e r of the 
a r r e s t w a r r a n t s issued by the police aga ins t the app l i can t s lacked a 
s t a t u t o r y bas is in d o m e s t i c law. Moreover , t h e r e is no evidence t h a t t he 
police ac ted in bad faith or a rb i t r a r i ly when issuing those o r d e r s . 

152. It follows t h a t the app l i can t s ' d e t e n t i o n on 28-29 O c t o b e r 1998 
a n d 16-17 M a r c h 1999 was o rde r ed "in acco rdance wi th a p rocedure 
p resc r ibed by law" and t h a t it was "lawful" wi th in the m e a n i n g of 
Ar t ic le 5 § 1 (f) of the Conven t i on . T h e r e has t hus b e e n no violation of 
this provision in the p r e s e n t case . 

IV. A L L E G E D V I O L A T I O N O F ARTICLE 5 § 4 O F T H E C O N V E N T I O N 

153. T h e app l i can t s fu r the r compla ined tha t they had not been able to 
ob ta in jud ic ia l review of the i r d e t e n t i o n , con t r a ry to t he r e q u i r e m e n t s of 
Art icle 5 § 4 of the Conven t ion , which r eads as follows: 

" E v e r y o n e w h o is d e p r i v e d of his l i be r t y by a r r e s t o r d e t e n t i o n sha l l be e n t i t l e d to t a k e 

p r o c e e d i n g s by w h i c h t h e l a w f u l n e s s of his d e t e n t i o n sha l l be d e c i d e d s p e e d i l y by a c o u r t 

a n d his r e l e a s e o r d e r e d if t h e d e t e n t i o n is no t l awfu l . " 

A. T h e p a r t i e s ' s u b m i s s i o n s 

/. The applicants 

154. T h e app l i can t s s u b m i t t e d t h a t the absence of any possibility of 
applying to a cour t in o rde r to con tes t t he lawfulness of the i r d e t e n t i o n 
on 28-29 O c t o b e r 1998 and 16-17 M a r c h 1999 had b r e a c h e d Art ic le 5 § 4 
of t he C o n v e n t i o n . In t he i r view, t he g e n e r a l possibil i ty of c o n t e s t i n g any 
a d m i n i s t r a t i v e act in cour t had not confer red on t h e m the r ight set forth 
in Art ic le 5 § 4. 

2. The respondent Government 

155. T h e r e s p o n d e n t G o v e r n m e n t s u b m i t t e d , wi th re fe rence to Fox, 
Campbell and Hartley v. the United Kingdom ( j u d g m e n t of 30 Augus t 1990, 
Ser ies A no. 182), t ha t Art ic le 5 § 4 of t he Conven t i on was not appl icable 
in cases w h e r e d e t a i n e e s had been re leased before a speedy d e t e r m i n a t i o n 
of the lawfulness of the d e t e n t i o n could have t a k e n place. In view of the 
very br ie f per iods of t he con t e s t ed d e t e n t i o n , the above provision of t h e 
Conven t i on had not been appl icable in the p r e s e n t case . 
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156. T h e r e sponden t G o v e r n m e n t fu r the r s t a t e d tha t t he app l ican t s 
had in any case had the r ight to cha l lenge the i r d e t e n t i o n in cour t , by 
s u b m i t t i n g a compla in t u n d e r the Code of Civil P rocedure ( C h a p t e r 24-A), 
which g u a r a n t e e d the r ight to appea l to a cour t aga ins t any admin i s t r a t i ve 
act b r e a c h i n g personal r ights (see p a r a g r a p h 62 above) . In s u m , t he re had 
b e e n no violat ion of Art ic le 5 § 4 in th is case . T h e r e s p o n d en t G o v e r n m e n t 
s t a t ed tha t they were unab le to find any decision by Latvian cour t s in 
which a compla in t r e g a r d i n g al legedly unlawful d e t e n t i o n in t he contex t of 
d e p o r t a t i o n p roceed ings had been e x a m i n e d by m e a n s of t he afore
m e n t i o n e d p r o c e d u r e . However , in the i r view, t he absence of any such 
case-law did not disprove the exis tence of such a r e m e d y in prac t ice . 

B. T h e t h i r d party's c o m m e n t s 

157. T h e Russ ian G o v e r n m e n t s u p p o r t e d the app l i can t s ' con t en t ion , 
c l a iming t h a t La tv ian law had provided no possibil i ty for the app l i can t s 
t o con tes t t he lawfulness of t he i r d e t e n t i o n in cour t . 

C. T h e C o u r t ' s a s s e s s m e n t 

158. T h e C o u r t no tes t h a t bo th app l i can t s were d e t a i n e d for a per iod 
of less t h a n twenty-four hour s on 28-29 O c t o b e r 1998, a n d the second 
app l ican t was d e t a i n e d for a per iod of th i r ty hour s on 16-17 M a r c h 1999. 
O n both occasions t he app l i can t s were re leased speedi ly before any judicial 
review of the lawfulness of the i r d e t e n t i o n could have t a k e n place . It is not 
for the C o u r t to d e t e r m i n e in abstracto w h e t h e r , had this not been so, t he 
scope of the r e m e d i e s avai lable in Latvia would have satisfied the 
r e q u i r e m e n t s of Ar t ic le 5 § 4 of t h e Conven t i on . T h e C o u r t observes in 
th is con t ex t t h a t Art ic le 5 § 4 deals only wi th those r e m e d i e s which m u s t 
be m a d e avai lable d u r i n g a person ' s d e t e n t i o n wi th a view to t h a t person 
o b t a i n i n g speedy jud ic ia l review of the lawfulness of the d e t e n t i o n capab le 
of leading , w h e r e a p p r o p r i a t e , to his or he r re lease . T h e provision does not 
dea l wi th o t h e r r e m e d i e s which m a y serve to review the lawfulness of a 
per iod of d e t e n t i o n which has a l r eady ended , inc luding , in pa r t i cu l a r , a 
s h o r t - t e r m d e t e n t i o n such as in t he p r e s e n t case . 

159. Accordingly, the C o u r t does not find it necessary to e x a m i n e the 
m e r i t s of the app l i c an t s ' compla in t s u n d e r Ar t ic le 5 § 4 of t he Conven t i on 
(see, mutatis mutandis,Fox, Campbell and Hartley, c i ted above, pp . 20-21 , § 15). 

V. APPLICATION O F ARTICLE 41 O F T H E C O N V E N T I O N 

160. Ar t ic le 41 of t he Conven t i on provides : 

" I f t h e C o u r t finds t h a t t h e r e h a s b e e n a v i o l a t i o n of t h e C o n v e n t i o n o r t h e P r o t o c o l s 

t h e r e t o , a n d if t h e i n t e r n a l l aw of t h e H i g h C o n t r a c t i n g P a r t y c o n c e r n e d a l lows on ly 
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p a r t i a l r e p a r a t i o n t o be m a d e , t h e C o u r t s h a l l , if n e c e s s a r y , af ford j u s t s a t i s f a c t i o n t o t h e 

i n j u r e d p a r t y . " 

A. D a m a g e 

161. T h e appl ican ts c la imed 400,000 euros (EUR) for non-pecunia ry 
d a m a g e as a resul t of the i r enforced removal from Latvia , which they 
considered the i r m o t h e r l a n d . T h e y alleged tha t the i m m i g r a t i o n and 
o t h e r au tho r i t i e s had t r e a t e d t h e m par t i cu la r ly harsh ly a n d severely, as 
was shown especial ly by the i r de t en t i on , and t h a t such t r e a t m e n t just if ied 
the a m o u n t of compensa t i on they c la imed for non-pecunia ry d a m a g e . 

162. T h e app l i can t s also a l leged t h a t they h a d suffered ce r ta in 
pecun ia ry d a m a g e , n a m e l y t he loss of e a r n i n g o p p o r t u n i t i e s in Latvia, 
and t h a t the i r p r o p e r t y had been t a k e n away by the La tv ian au tho r i t i e s . 
T h e app l i can t s s t a t e d t h a t they were unab le to submi t any d o c u m e n t s in 
suppor t of the i r c la im for c o m p e n s a t i o n in respec t of pecun ia ry d a m a g e as 
all t he re levant d o c u m e n t s had been left beh ind in Latv ia . T h e r e f o r e , the 
app l i can t s specified no pa r t i cu l a r s u m in r e g a r d to this c la im. 

163. T h e r e s p o n d e n t G o v e r n m e n t cons idered the c la ims to be 
exo rb i t an t . 

164. T h e th i rd pa r ty suppo r t ed t he app l i can t s ' c la ims . 
165. T h e C o u r t has es tab l i shed a b r e a c h of Art ic le 8 of the Conven t ion 

on accoun t of the app l i c an t s ' r emova l from Latvia only as r e g a r d s the i r 
r ight to respec t for the i r p r iva te life and the i r h o m e , but not in re la t ion 
to any d i s t u r b a n c e of t he i r family life. It has f u r t h e r m o r e found no 
viola t ion of Art ic le 5 of the Conven t ion . 

166. As to the app l i can t s ' c la im for c o m p e n s a t i o n in respec t of 
pecun ia ry d a m a g e , t he C o u r t no tes t h a t they have not specified the 
a m o u n t which they c la im u n d e r th is head , nor have they provided any 
de ta i l s conce rn ing the p r o p e r t y al legedly lost and the loss of ea rn ings 
c la imed . In any event , t he C o u r t canno t d i scern a sufficient causa l link 
b e t w e e n the a l leged p e c u n i a r y d a m a g e a n d the b r e a c h of t he Conven t ion 
found above. 

167. As r ega rds the app l i c an t s ' c la im for c o m p e n s a t i o n in respec t of 
non-pecun ia ry d a m a g e , the C o u r t cons iders t h a t they have suffered 
ce r t a in d a m a g e as a resu l t of the violat ion found. M a k i n g its a s s e s s m e n t 
on an equ i t ab l e basis , t he C o u r t awards each of t he app l i can t s E U R 10,000 
u n d e r th is head . 

B. C o s t s a n d e x p e n s e s 

168. T h e C o u r t no tes t h a t it has g r a n t e d t he app l i can t s legal aid u n d e r 
the C o u r t ' s legal-aid s cheme for t he p r e s e n t a t i o n of the case a t the 
h e a r i n g , t he submiss ion of the app l i c an t s ' observa t ions and addi t iona l 
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c o m m e n t s , the conduc t of the f r i end ly-se t t l ement nego t i a t ions a n d 
sec re t a r i a l expenses . T h e app l i can t s s u b m i t t e d no c la im for add i t iona l 
legal expenses . Accordingly, the C o u r t is not r e q u i r e d to m a k e an award 
u n d e r this head . 

C. D e f a u l t i n t e r e s t 

169. T h e C o u r t cons iders it a p p r o p r i a t e t h a t t he defaul t i n t e re s t 
should be based on the m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l 
Bank , to which should be added t h r e e p e r c e n t a g e poin ts . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by eleven votes to six t h a t t h e r e has been a violat ion of Art ic le 8 
of t he Conven t ion ; 

2. Holds by e leven votes to six t h a t it is not necessa ry to deal s e p a r a t e l y 
wi th the a p p l i c a n t s ' c o m p l a i n t s u n d e r Art ic le 14 of t he Conven t i on 
t a k e n in conjunct ion wi th Art ic le 8; 

3. Holds by s ix teen votes to one t h a t t h e r e has b e e n no violat ion of 
Art ic le 5 § 1 of t h e Conven t ion ; 

4. Holds u n a n i m o u s l y tha t it is not r equ i r ed to dea l wi th the m e r i t s of the 
app l i c an t s ' compla in t u n d e r Art ic le 5 § 4 of t he Conven t ion ; 

5. Holds by e leven votes to six: 
(a) t h a t the r e s p o n d e n t S t a t e is to pay each of the app l i can t s , wi th in 
t h r e e m o n t h s , E U R 10,000 ( ten t h o u s a n d euros) for non-pecun ia ry 
d a m a g e , plus any t ax t h a t m a y be cha rgeab l e on the a m o u n t by the 
r e s p o n d e n t S t a t e ; 
(b) t h a t from the expiry of the a b o v e - m e n t i o n e d th ree m o n t h s unt i l 
s e t t l e m e n t s imple i n t e r e s t shall be payable on the above a m o u n t s a t a 
r a t e equa l to t he m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l Bank 
d u r i n g the defau l t per iod plus t h r e e p e r c e n t a g e po in ts ; 

6. Dismisses u n a n i m o u s l y t he r e m a i n d e r of the app l i c an t s ' c la ims for j u s t 
sa t isfact ion. 

D o n e in Engl i sh and in F r e n c h , and de l ivered at a publ ic h e a r i n g in t he 
H u m a n Righ t s Bui ld ing , S t r a sbou rg , on 9 O c t o b e r 2003. 

Luzius WILDHABER 
P r e s i d e n t 

Paul MAHONEY 
R e g i s t r a r 
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In accordance wi th Art ic le 45 § 2 of the Conven t i on and Rule 74 § 2 of 
the Rules of t he C o u r t , the following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) par t ly concu r r i ng and par t ly d i s sen t ing opinion of M r Kovler ; 
(b) joint d i s s en t i ng opinion of M r Wi ldhabe r , Mr Ress , Sir Nicolas 

B r a t z a , M r C a b r a i B a r r e t o , Mrs Greve and M r M a r u s t e ; 
(c) s e p a r a t e d i s sen t ing opinion of M r M a r u s t e . 

L.W. 
P . J .M. 
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P A R T L Y C O N C U R R I N G A N D P A R T L Y D I S S E N T I N G 

O P I N I O N O F J U D G E K O V L E R 

(Translation) 

1. As regards Article 8 of the Convention 

Al though I s h a r e t he major i ty ' s opin ion t h a t t h e r e has b e e n a violat ion 

of Art ic le 8 § 1 of the Conven t ion , I should neve r the le s s like to clarify my 

posi t ion on the a l leged in t e r f e rence wi th t he app l i c an t s ' "family life", a 

compla in t which the C o u r t has d i smissed in its r eason ing . 

In my h u m b l e opinion, in p a r a g r a p h 97 of its j u d g m e n t t he C o u r t has 

n a r r o w e d the concept of "family life" by t a k i n g it to cover t ies wi th in the 

"core family" only. In o the r words , t he C o u r t has op ted for t he t r ad i t iona l 

concept of a family based on the conjugal covenant - t h a t is to say, a 

conjugal family cons is t ing of a f a the r , a m o t h e r and t he i r ch i ld ren below 

the age of major i ty , while adul t ch i ld ren and g r a n d p a r e n t s a re excluded 

from the circle. T h a t m i g h t be cor rec t wi th in t he s tr ict legal m e a n i n g of 

t h e t e r m as used by E u r o p e a n coun t r i e s in the i r civil legislat ion, bu t t he 

m a n n e r in which the C o u r t has c o n s t r u e d Art ic le 8 § 1 in its case- law 

opens up o t h e r hor izons by plac ing the e m p h a s i s on b r o a d e r family t ies . 

In the ac tua l text of t he Marckx j u d g m e n t c i ted in t he i n s t a n t case , t he 

C o u r t observed tha t ' " family life', wi th in the m e a n i n g of Art ic le 8, in

c ludes a t least t he t ies b e t w e e n n e a r re la t ives , for in s t ance those be tween 

g r a n d p a r e n t s and g r a n d c h i l d r e n , since such re la t ives may play a con

s iderab le pa r t in family life" a n d concluded tha t " ' r e s p e c t ' for a family 

life so u n d e r s t o o d impl ies an obl iga t ion for the S ta te to act in a m a n n e r 

ca lcu la ted to allow these t ies to develop no rma l ly" (see Marckx v. Belgium, 

j u d g m e n t of 13 J u n e 1979, Ser ies A no. 3 1 , p . 2 1 , § 45 ; see also Scozzari and 

Giunta v. Italy [ G C ] , nos. 39221/98 a n d 41963/98 , § 221 , E C H R 2000-VIII) . 

T o put it a n o t h e r way, t he C o u r t could at least have m a d e a more careful 

d i s t inc t ion b e t w e e n the "family" in the s tr ict legal sense of the t e r m and 

the b r o a d e r concept of "family life" set out in Marckx. 

Accordingly, t he asse r t ion in t he p r e s e n t j u d g m e n t t h a t " t he ex is tence 

of ' family life' could not be rel ied on by the app l i can t s in re la t ion to t he 

first app l i can t ' s e lder ly p a r e n t s , adu l t s who did not be long to t he core 

family" d e p a r t s from the case- law re fe r red to above a n d does not t a k e 

i n to account t he sociological and h u m a n aspec t s of c o n t e m p o r a r y 

E u r o p e a n families (I a m de l ibe ra t e ly leaving aside M u s l i m and African 

families since m y r ea son ing re la tes solely to t he geograph ica l a r ea wi th in 

t he C o u r t ' s j u r i sd i c t i on ) . Re fe rence m a y be m a d e , for e x a m p l e , to the 

L i t t r é Dictionnaire de la langue française, which defines "famille" ("family") 

as "l'ensemble des individus de même sang qui vivent les uns à côté des autres" 
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("a g r o u p of pe r sons r e l a t ed by blood who live t o g e t h e r " ) . Even if t ha t 
concept is not necessar i ly a legal one , it reflects t he pe rcep t ion of those 
subject to ou r c o u r t s ' j u r i s d i c t i o n . 

T h e res t r ic t ive concept of a conjugal family (known as a "nuclear 
family" in legal an thropology) is becoming obsolete in the light of the 
obvious changes reflected in family legislat ion recen t ly enac t ed in a 
n u m b e r of E u r o p e a n S t a t e s . At t he same t i m e , the t rad i t ion of the 
" ex t ended family", so s t rong in eas t and s o u t h e r n E u r o p e a n count r ies , is 
ensh r ined in those coun t r i e s ' basic laws. For e x a m p l e , the Cons t i t u t i on of 
the Russ ian Fede ra t i on - the S ta te of which the app l i can t s a re now 
na t iona ls - provides: " C h i l d r e n over 18 years of age who a r e able to work 
shall provide for the i r p a r e n t s who a re unfi t for work" (Article 38 § 3) . 
T h e r e a r e s imi lar provisions in t he Cons t i t u t ions of U k r a i n e (Article 51 
§ 2), Moldova (Article 48 § 4) and o t h e r coun t r i e s . T h i s m e a n s t h a t in 
those coun t r i e s the t rad i t ion of he lp ing one 's elderly p a r e n t s is firmly 
es tab l i shed as a m o r a l impera t ive w r i t t e n in to the Cons t i t u t i on . Those 
were essent ia l ly the cons idera t ions gu id ing the app l i can t s in their 
u l t ima te ly unsuccessful r eques t to t he La tv ian au tho r i t i e s not to s e p a r a t e 
t h e m from the i r elderly, sick a scendan t s . "Fami ly life" was plainly 
inconceivable for t h e m if they were den ied the possibility of looking after 
those re la t ives . W h a t could be m o r e n a t u r a l or more h u m a n e ? 

It follows, in my opinion, t h a t t he app l i can t s ' r emova l a m o u n t e d to 
unjust if ied i n t e r f e r ence not only wi th the i r "pr iva te l ife" and " h o m e " but 
also, and above all, wi th the i r "family life". 

2. As regards Article 5 § 1 of the Convention 

I r eg re t t h a t I a m u n a b l e to ag ree wi th t he opin ion of t he major i ty t h a t 
t h e r e has been no violat ion of Art ic le 5 § 1 of the Conven t i on in the 
p re sen t case . 

I would not have h a d any compla in t s abou t the m e a s u r e s t a k e n to 
e x t r a d i t e t he two app l i can t s , inc luding the i r a r r e s t , if t he C o u r t had not 
held t h a t the i r r emova l from the t e r r i t o ry of Latvia had not been 
"necessa ry in a d e m o c r a t i c society" (see p a r a g r a p h 128 of the j u d g m e n t ) . 
In the light of the finding of a violat ion of Ar t ic le 8 of t he Conven t ion , 
t he d e p o r t a t i o n p roceed ings , which a r e covered by Art ic le 5 § 1 (f), are 
e x t r e m e l y ha rd to just i fy in t hemse lves . 

Whi le d e p o r t a t i o n p roceed ings will of ten jus t i fy depr iv ing a pe r son of 
his or her l iber ty on t he basis of Art ic le 5 § 1 (f), such a depr iva t ion of 
l iber ty m u s t comply wi th t he pr inciple of the " lawfulness" of d e t e n t i o n 
wi th a view to d e p o r t a t i o n (see, a m o n g o t h e r a u t h o r i t i e s , Chahal v. the 
United Kingdom, j u d g m e n t of 15 N o v e m b e r 1996, Reports of Judgments and 
Decisions 1996-V, p. 1864, § 118); in o t h e r words , t he individual m u s t be 
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pro t ec t ed from a r b i t r a r i n e s s . In my opin ion , t h a t r e q u i r e m e n t is especial ly 
p ress ing in t he case of w o m e n , one of w h o m was a minor . 

In gene ra l , "... u n d e r Art ic le 5 of t he Conven t i on any dep r iva t ion of 
l iber ty m u s t be ' lawful ' , which inc ludes a r e q u i r e m e n t t h a t it m u s t be 
effected ' in accordance wi th a p r o c e d u r e p resc r ibed by law' . O n this 
poin t , the Conven t i on essent ia l ly refers to na t iona l law and lays down an 
obl igat ion to comply wi th its subs t an t ive and p rocedu ra l provis ions" (see 
Witold Litwa v. Poland, no . 26629/95, § 72, E C H R 2000-111). In the p r e s e n t 
case the r e p r e s e n t a t i v e of the na t iona l a u t h o r i t i e s s t a t e d in a l e t t e r to 
t he i m m i g r a t i o n police tha t t he a p p l i c a n t s ' a r r e s t on 28 O c t o b e r 1998 
had been " p r e m a t u r e " (see p a r a g r a p h 43 of the j u d g m e n t ) . T h e C o u r t 
accep ted the r e s p o n d e n t G o v e r n m e n t ' s c o m m e n t s t h a t " t he i m m i g r a t i o n 
au tho r i t y ' s view m a y not have been based on a correct i n t e r p r e t a t i o n of 
t he appl icable d o m e s t i c law", which in my opinion does not r e n d e r the 
app l i c an t s ' a r r e s t en t i re ly "lawful". T h e conduc t of t he two w o m e n , who 
coun t e r s igned the w a r r a n t s for the i r a r r e s t , proves t h a t they had no 
in t en t ion of abscond ing or h id ing. See ing t h a t they had a fixed place of 
res idence unt i l they left t he coun t ry , t h e r e were no valid g r o u n d s on 
which the res t r i c t ions imposed on t h e m could be jus t i f ied as be ing 
necessary in a d e m o c r a t i c society. 

T h e d e t e n t i o n of the second appl ican t (who at the m a t e r i a l t i m e had not 
r eached the age of major i ty) in a c a m p ou ts ide t he city on 16-17 M a r c h 
1999 was even less "lawful" because t he r e s p o n d e n t G o v e r n m e n t failed 
to show t h a t he r a r r e s t satisfied t h e r e q u i r e m e n t s of sect ion 48-5 of 
the Aliens Act , t h e l ikelihood of her " h i d i n g " be ing m o r e t h a n il lusory. It 
would be illogical to m a k e a " g e s t u r e of good wil l" by re l eas ing a d e t a i n e e 
if t h e r e real ly were g r o u n d s for bel ieving t h a t she would a t t e m p t to h ide . 
Accordingly, the p r o c e d u r e followed, which h a d no sound basis in the 
provisions of sect ion 48-5 of t he Act , was not "p resc r ibed by law". T h e 
second app l i can t ' s a r r e s t c a n n o t have b e e n a n y t h i n g o t h e r t h a n an act of 
i n t imida t ion des igned to exer t psychological p r e s su re on he r and to h a s t e n 
t he a p p l i c a n t s ' d e p a r t u r e . Moreover , a t t he t i m e of he r a r r e s t t he girl did 
not have the o p p o r t u n i t y to con tac t a lawyer, or a t leas t h e r m o t h e r , a n d 
was forcibly led away into the u n k n o w n . 

T h o s e a r e t he cons ide ra t ions t h a t have led m e to conc lude t h a t t h e r e 
has b e e n a violat ion of Art ic le 5 § 1. 
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RESS, Sir Nicolas BRATZA, CABRAL B A R R E T O , 

G R E V E A N D M A R U S T E 

1. W e are unab le to ag r ee wi th the major i ty of the C o u r t t h a t the 
expuls ion of t he p r e s e n t app l i can t s from Latv ia gave rise to a violat ion of 
Art icle 8 of the Conven t i on . 

2. W e fully s h a r e t he view of t he major i ty not only t h a t the La tv ian-
Russ ian t r e a t y of 30 Apri l 1994 on the w i t h d r a w a l of the Russ i an t roops 
from Latv ia served a l eg i t ima te a im in t e r m s of Art ic le 8 of the 
Conven t ion , bu t a lso t h a t the fact t ha t the t r e a t y provided for the 
w i thd rawa l of all mi l i t a ry officers who af ter 28 J a n u a r y 1992 had been 
placed u n d e r Russ i an ju r i sd ic t ion , and t h a t it f u r the r obliged the i r 
families to leave t h e coun t ry , was not in i tself objec t ionable from the 
point of view of t he Conven t ion . W e also endorse t he view t h a t , in so far 
as t he w i t h d r a w a l of the Russ i an t roops in te r fe red wi th t he pr iva te life and 
h o m e of t he pe r sons conce rned , such in t e r f e rence would not normal ly 
a p p e a r d i s p r o p o r t i o n a t e , hav ing r ega rd to the condi t ions of service of 
mi l i t a ry officers; t he con t i nued p re sence of s e rv i cemen of a foreign a rmy, 
wi th the i r famil ies , may , as the j u d g m e n t po in t s out , be seen as in
compa t ib l e wi th t he sovere ignty of a n i n d e p e n d e n t S t a t e and as a t h r e a t 
to na t iona l secur i ty , and the public i n t e r e s t in the i r r emova l from the 
t e r r i t o ry will no rma l ly ou twe igh the individual ' s i n t e r e s t in s taying . All 
these reasons t a k e n t o g e t h e r jus t i f ied in our view a f inding of no violat ion. 

3. W h e r e we the re fo re f u n d a m e n t a l l y differ from the major i ty is in 
t he i r conclusion t h a t the specific c i r c u m s t a n c e s of the app l i can t s ' case 
were such as to r e n d e r t he r emova l m e a s u r e s d i s p r o p o r t i o n a t e and 
unjust if ied in t e r m s of Art ic le 8 of the Conven t ion . 

4. W e no te at t he ou t se t t he specific h is tor ical con t ex t and pu rpose for 
which the t r e a t y was s igned, n a m e l y the e l imina t ion of t he consequences 
of t h e Soviet ru le of Latvia . In t he p r e a m b l e of t h e t r e a t y bo th pa r t i e s 
to the a g r e e m e n t - Latvia and Russ ia - accep ted t h a t t he w i thd rawa l of 
the Russ ian t roops was i n t e n d e d " to e r ad i ca t e t he nega t ive consequences 
of the i r c o m m o n h i s to ry" (see p a r a g r a p h 64 of the j u d g m e n t ) . T h e 
leg i t imacy of this pu rpose of t he t r e a t y is, in our view, of foremost 
i m p o r t a n c e in assess ing the jus t i f ica t ion for a n in t e r f e r ence wi th the 
r igh ts of individual m e m b e r s of the a r m e d forces and of the i r families, 
who were subject to r emova l from the coun t ry u n d e r t he t r ea ty . 

It is also signif icant to no te t h a t t he t r e a t y i tself did not impose on the 
La tv ian a u t h o r i t i e s an obl iga t ion to just i fy each m e a s u r e t a k e n by 
re fe rence to t he ac tua l d a n g e r posed to na t iona l secur i ty by the specific 
individual conce rned , pa r t i cu la r ly in re la t ion to non-mi l i t a ry family 
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m e m b e r s . G e n e r a l s c h e m e s such as t he p r e s e n t one for the w i t h d r a w a l of 
foreign t roops and t he i r families do not easily a c c o m m o d a t e p rocedure s of 
individual , pa r t i cu l a r i s ed jus t i f ica t ion on the m e r i t s of each a n d every case 
(see, mutatis mutandis, James and Others v. the United Kingdom, j u d g m e n t of 
21 F e b r u a r y 1986, Series A no. 98, pp. 41-42, § 68) . In our view the 
a p p r o a c h of def ining in the govern ing i n s t r u m e n t the b road ca tegor ies of 
t roops , and the a c c o m p a n y i n g m e m b e r s of the i r family, to be w i t h d r a w n 
wi thou t re fe rence to the i r pe r sona l h is tory s t r ikes t he r equ i s i t e fair 
ba l ance be tween the c o m p e t i n g i n t e r e s t s of t he individual and the 
c o m m u n i t y . 

5. In f inding tha t such a ba lance was not s t ruck in t he p r e s e n t case, t he 
major i ty of t he C o u r t lay e m p h a s i s on a n u m b e r of f ea tu res of t he case . In 
pa r t i cu l a r , re l iance is placed on the fact 

(i) t h a t the app l i can t s were m e m b e r s of the family of a r e t i r ed 
mi l i t a ry officer and tha t t h e i n t e r e s t s of na t iona l secur i ty should ca r ry 
co r respond ing ly less weight t h a n in t he case of serving officers; 

(ii) t ha t the evidence ind ica ted t h a t 900 pe r sons were able to legalise 
t he i r s tay in Latvia , n o t w i t h s t a n d i n g the i r s t a t u s as re la t ives of Russ ian 
mi l i t a ry officers r e q u i r e d to leave, t hus showing t h a t t he La tv ian 
a u t h o r i t i e s w e r e not of t he opinion t h a t t he t r ea ty ' s provisions had to be 
appl ied wi thou t except ions ; 

(iii) t h a t no a l legat ion h a d b e e n m a d e in the p r e s e n t case t h a t t he 
app l i can t s p r e s e n t e d a specific d a n g e r to na t iona l secur i ty or publ ic 
o rde r , t he publ ic in te res t be ing perce ived in abs t r ac t t e r m s unde r ly ing 
the legal d is t inc t ions m a d e in d o m e s t i c law; 

(iv) t h a t , at t he t ime of the i r removal from Latvia , the app l i can t s were 
sufficiently i n t e g r a t e d in to La tv ian society, having developed pe r sona l , 
social a n d economic t ies in t he c o u n t r y u n r e l a t e d to the i r s t a t u s as 
re la t ives of Soviet (and la te r Russ ian ) mi l i t a ry officers; 

(v) t h a t the decisive e l e m e n t in t he different t r e a t m e n t of t he 
app l i can t s was not the i r c u r r e n t family s i tua t ion bu t the fact of the i r 
be ing the d a u g h t e r and g r a n d d a u g h t e r of a fo rmer Soviet mi l i t a ry officer, 
who had re t i r ed in 1986 a n d who r e m a i n e d in t he coun t ry even after the 
app l i can t s ' r emoval : the app l ican t s could not be r ega rded as e n d a n g e r i n g 
na t iona l secur i ty by reason of be long ing to a family of someone who was not 
h imsel f d e e m e d to p r e sen t any such d a n g e r . 

6. W e r eg re t t ha t we do not find t h a t t he se factors , w h e t h e r cons ide red 
individually or in combina t i on , a r e such as to just ify t he conclusion t h a t 
t he La tv ian au tho r i t i e s failed to s t r ike a fair ba lance in r e q u i r i n g t he 
r emova l of the app l i can t s from the t e r r i to ry . 

7. As to the first of t he factors re l ied on, the major i ty have a l r eady 
found t h a t t he re t rospec t ive c h a r a c t e r of the t r e a t y so as to include those 
who had b e e n d i scha rged from the a r m e d forces pr ior to t he en t ry in to 
force of t h a t t r e a t y was not i ncompa t ib l e wi th the r e q u i r e m e n t s of t he 
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Conven t ion , even t h o u g h such pe r sons had no active mi l i t a ry role a t t he 
t i m e of the i r r emova l a n d could be said to pose less of an individual t h r e a t 
to na t i ona l secur i ty . T h e inclusion of close re la t ives of m e m b e r s of the 
a r m e d forces covered by the t rea ty , w h e t h e r still in act ive service or in 
r e t i r e m e n t , s eems to us to be equal ly jus t i f ied in t e r m s of t he Con
vent ion , even t h o u g h the vast major i ty of family m e m b e r s , t a k e n 
individually, would not pose a d a n g e r to na t iona l secur i ty . H a v i n g r e g a r d 
to t h e l e g i t i m a t e a im p u r s u e d by t h e t r e a t y - namely , the r e p a t r i a t i o n of 
the to ta l i ty of a foreign a r m y , inc lud ing bo th mi l i t a ry pe r sonne l and 
d e p e n d a n t s - Ar t ic le 8 c a n n o t in our view be i n t e r p r e t e d as r e q u i r i n g 
t h a t the t r e a t y be appl ied in such a m a n n e r t h a t close re la t ives who had 
res ided in Latv ia for a cons iderab le t i m e , t h e r e b y es tab l i sh ing a h o m e 
and a p r iva te life t h e r e , could only be expel led if they personal ly could 
be shown to r e p r e s e n t a t h r e a t to t he na t i ona l secur i ty of Latv ia . Such 
an i n t e r p r e t a t i o n would u n d e r m i n e t he effective i m p l e m e n t a t i o n of 
the t r e a t y s ince, by its very n a t u r e , t he condi t ion of ac tua l d a n g e r to 
t e r r i t o r i a l secur i ty will hard ly ever be satisfied in r e l a t ion to family 
m e m b e r s . O n c e the leg i t imacy of inc lud ing family m e m b e r s in t he p ro 
g r a m m e of w i t h d r a w a l has been recognised , we find it difficult to accept 
t h a t m o r e i m p o r t a n c e m u s t be a t t a c h e d to the p r iva te i n t e r e s t s of family 
m e m b e r s of r ecen t ly r e t i r ed officers t h a n to those of officers still in active 
service. 

8. T h e major i ty of t h e C o u r t rely on the fact t ha t , af ter the i r d i scharge 
from the a r m e d forces, a r e q u i r e m e n t to move as pa r t of the genera l 
condi t ions of mi l i ta ry service will normal ly no longer apply to mi l i ta ry 
officers and the i r families. Whi le this is t r u e , t he p r e sen t case is con
ce rned not wi th a r epos t ing of mi l i ta ry officers and the i r families in accord
ance wi th t he gene ra l condi t ions of service, bu t r a t h e r wi th the i m p l e m e n 
ta t ion of the t e r m s of a n i n t e rna t i ona l t r ea ty , des igned to secure t he with
drawal of an imposed a n d long-s tand ing mi l i ta ry p resence from a foreign 
te r r i tory . In this r ega rd , we would no te t h a t t he t r e a t y a r r a n g e m e n t s 
themse lves endeavou red to t ake account of t he family life of the persons 
concerned , by t r e a t i n g the family as a un i t , wi th the Russ ian Fede ra t ion 
u n d e r t a k i n g to accept t he whole family wi th in its t e r r i to ry , i r respect ive of 
the origin or na t iona l i ty of t he individual m e m b e r s of the family. 

9. T h e fact t h a t in some 900 cases t h e La tv ian a u t h o r i t i e s had allowed 
a d e r o g a t i o n from the obl igat ion u n d e r the t r e a t y to leave the country-
does not in our view serve to reinforce the app l i c an t s ' case . T h e b e n e 
ficiaries of t he se de roga t i ons were all e i t he r La tv i an ci t izens or close 
re la t ives of La tv ian ci t izens, and the decis ions had not been based on any 
cons ide ra t ion as to w h e t h e r each pe r son conce rned p r e s e n t e d a specific 
d a n g e r to the na t iona l secur i ty of Latv ia (see p a r a g r a p h s 57 and 85 of the 
j u d g m e n t ) . F u r t h e r m o r e , as r e g a r d s La tv ian c i t izens , a de roga t i on of this 
kind was indeed r e q u i r e d by the C o n v e n t i o n , since the i r expuls ion would 
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have c o n t r a v e n e d Art ic le 3 of Protocol No. 4 to the Conven t ion . T h e 
app l i can t s , in con t r a s t , had no such connec t ion wi th Latvia . T h e refusal 
to g r a n t t h e m p e r m a n e n t res iden t ia l s t a t u s in Latv ia has been exp la ined 
by the r e s p o n d e n t G o v e r n m e n t as be ing d u e to t he i r dua l affiliation to 
famil ies of mi l i t a ry officers: t he first app l i can t c a m e to t he c o u n t r y in 
1959 as the d a u g h t e r of a Soviet mi l i t a ry officer t h e n in act ive service; 
in 1980 she m a r r i e d a n o t h e r Soviet mi l i t a ry officer who had come to 
Latvia on act ive service a n d who l a t e r con t i nued to serve in the Russ i an 
a r m e d forces s t a t i oned in Latvia af ter t h a t c o u n t r y had r e g a i n e d its 
i n d e p e n d e n c e . T h e sole r ea son for the res idence of t he two app l i can t s 
in Latvia was t h u s the p re sence t h e r e of t he Soviet a r m e d forces, which 
wi th effect from J a n u a r y 1992 b e c a m e the a r m e d forces of the Russ i an 
F e d e r a t i o n . T h a t be ing so, the refusal to g r a n t t h e m a de roga t i on on the 
g r o u n d s of pe r sona l h a r d s h i p was in acco rdance wi th the unde r ly ing logic 
of the t r ea ty , which the C o u r t has found to s t r ike a fair ba lance . 

10. It is correct ly po in ted out in the j u d g m e n t tha t the app l ican t s had in 
t h e per iod of the i r res idence in Latvia developed s t rong links wi th the 
count ry . However , in dec id ing w h e t h e r these links were such as to qualify 
t he app l ican t s for special t r e a t m e n t u n d e r the t r ea ty , we cons ider t h a t the 
Latv ian au tho r i t i e s were en t i t l ed also to t ake in to account t he significant 
pe r sona l t ies which the appl ican ts h a d wi th Russ ia . In this connec t ion 
we would no te t h a t t he appl ican ts were of Russ ian na t iona l origin a n d 
Russ ian-speak ing , a t t e n d e d Russ ian - speak ing educa t iona l e s t a b l i s h m e n t s , 
a n d eventual ly were able to become Russ ian ci t izens. T h e first app l ican t ' s 
h u s b a n d b e c a m e a Russ ian ci t izen while he was still living in Latvia , a n d 
had moved to Russ ia by the t ime of the events compla ined of by t he 
app l i can t s (see p a r a g r a p h s 21 and 33 of t he j u d g m e n t ) . F r o m la te 1994 
onwards , t h e r e was also a c c o m m o d a t i o n avai lable for t he family in Kursk 
in Russ ia (see p a r a g r a p h s 28, 37 a n d 46 of t h e j u d g m e n t ) a n d it has not 
b e e n s u b m i t t e d t h a t the app l ican t s have u l t ima te ly been unab le to p u r s u e 
any persona l , educa t iona l or e m p l o y m e n t activit ies in Russia . The re fo re , 
while the i r pe r sona l , social and economic t ies wi th Latvia canno t be 
den ied , it a lso a p p e a r s tha t the appl ican ts h a d equal ly significant t ies of 
t h a t n a t u r e in Russ ia (see Dalia v. France, j u d g m e n t of 19 F e b r u a r y 1998, 
Reports of Judgments and Decisions 1998-1, pp . 91-92, § 53; see also C. v. Belgium, 
j u d g m e n t of 7 Augus t \996,Reports 1996-III, p . 924, § 34). 

11. In these c i r c u m s t a n c e s , we a r e unab le to conclude tha t the La tv ian 
au tho r i t i e s ove r s t epped the m a r g i n of app rec i a t i on afforded to t h e m 
u n d e r Ar t ic le 8 of t he Conven t i on in the p a r t i c u l a r con tex t of the wi th
d rawa l of t h e R u s s i a n a r m e d forces from t h e t e r r i t o ry of Latv ia af ter 
a lmos t fifty yea r s of Soviet p re sence t h e r e . T h e La tv ian a u t h o r i t i e s w e r e 
in our view en t i t l ed to cons ider t h a t t he i m p u g n e d in t e r f e r ence wi th the 
app l i c an t s ' r igh t to respec t for t he i r p r iva te life and the i r h o m e was 
"necessa ry in a d e m o c r a t i c society". 
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12. In view of this finding, it is necessa ry to cons ider t he fu r the r 
con t en t i on of the app l i can t s t h a t t h e r e has been a violat ion of Art ic le 14 
of t he Conven t i on t a k e n in conjunct ion wi th Art ic le 8 on accoun t of t he 
difference in t he s t a t u t o r y t r e a t m e n t of m e m b e r s of famil ies of Russ ian 
mi l i t a ry officers who were r e q u i r e d to leave Latv ia a n d t h a t of o t h e r 
Russ i an - speak ing r e s iden t s of Latvia , w h o as fo rmer Soviet c i t izens could 
ob ta in res idence in t he count ry . 

13. Accord ing to t he C o u r t ' s case-law, a difference of t r e a t m e n t is 
d i s c r imina to ry for t he pu rposes of Art ic le 14 if it "has no objective a n d 
r easonab le jus t i f ica t ion" , t h a t is if it does not p u r s u e a " l e g i t i m a t e a i m " 
or if t h e r e is not a " r ea sonab le r e l a t ionsh ip of p ropor t iona l i ty b e t w e e n the 
m e a n s employed and the a i m sought to be rea l i sed" . T h e C o n t r a c t i n g 
S t a t e s enjoy a ce r t a in m a r g i n of app rec i a t i on in assess ing w h e t h e r and to 
w h a t e x t e n t differences in o the rwise s imi la r s i tua t ions just i fy a different 
t r e a t m e n t (see, a m o n g o t h e r a u t h o r i t i e s , Van Raalte v. the Netherlands, 
j u d g m e n t of 21 F e b r u a r y 1997,Reports 1997-1, p . 186, § 39) . 

14. T h e app l i can t s a s se r t ed t h a t t he i r r emova l disclosed d i sc r imina
t ion on two g r o u n d s - t he i r be long ing to t he Russ i an - speak ing minor i ty , 
and the i r be long ing to t he family of a Russ i an mi l i t a ry officer. W e find 
t he a p p l i c a n t s ' c la im t h a t they were d i s c r imina t ed aga ins t as Russ ian 
speake r s to be u n s u b s t a n t i a t e d . Indeed , a n u m b e r of o t h e r Russ ian-
speak ing pe r sons were in fact able to legalise the i r s tay in Latvia . T h e 
d i s t inc t ion m a d e in r ega rd to t he app l i can t s by the La tv i an au tho r i t i e s 
was not based on the i r e thn i c or igin, bu t on the i r d u a l affiliation wi th 
famil ies of mi l i t a ry officers, one of w h o m was a m e m b e r of t he Russ ian 
a r m e d forces subject to w i t h d r a w a l u n d e r t he 1994 t r ea ty . For t he 
r ea sons a l ready given in e x a m i n i n g the compla in t u n d e r Art ic le 8 itself, 
these e l e m e n t s could in our view reasonab ly be t a k e n in to account 
to just i fy t he impos i t ion of the i m p u g n e d m e a s u r e s to r emo v e the 
app l i can t s from the t e r r i t o ry of Latvia . 

15. For t he s a m e reasons , we find t h a t the d is t inc t ion m a d e in t he 
p r e s e n t case on the basis of t he app l i c an t s ' s t a tu s - t h a t is, t he d is t inct ion 
m a d e in the re levan t legal provisions and t h e n in the appl ica t ion of those 
provisions to t he app l i can t s - h a d an objective a n d r easonab le jus t i f ica t ion 
and thus did not a m o u n t to d i sc r imina t ion wi th in t he m e a n i n g of Article 14 
of t he Conven t ion . 

16. T h e r e has , t h u s , in ou r view, b e e n no b r e a c h of Art ic le 14 of t he 
Conven t i on t a k e n in conjunct ion wi th Art ic le 8. 
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Whi le s h a r i n g t he views exp res sed in t he jo in t d i s sen t ing opinion, 
I would like to express he r e some m o r e reasons why I a m u n a b l e to ag r ee 
wi th t he majori ty . 

First ly, I th ink the case is pa r t i cu l a r in its his tor ical b a c k g r o u n d . F r o m 
tha t b a c k g r o u n d flow consequences u n d e r cons t i tu t iona l and in te r 
na t iona l law which canno t be d i s r e g a r d e d . It is well known a n d rec
ognised in i n t e r n a t i o n a l law tha t the Balt ic S t a t e s , inc luding Latvia , lost 
t he i r i n d e p e n d e n c e on the basis of the "Hi t l e r -S ta l in P a c t " b e t w e e n Nazi 
G e r m a n y a n d the USSR, which ac tua l ly refers to the Molo tov -Ribben t rop 
Pac t , or t he secre t protocols t h a t were a p p e n d e d to the non-aggress ion 
t r e a t y b e t w e e n the Soviet Un ion and G e r m a n y , which was s igned on 
23 Augus t 1939. T h e resu l t of this secre t a g r e e m e n t was t h a t E a s t e r n 
Eu rope was divided in to two s p h e r e s of inf luence, leaving the Balt ic 
S t a t e s , inc lud ing Latvia , in the Soviet U n i o n ' s s p h e r e of i n t e r e s t s . Th i s 
was followed by Soviet t h r e a t s of force in t he form of an u l t i m a t u m 
addressed in 1940 to the Balt ic S t a t e s , inc lud ing Latvia , in which the 
U S S R d e m a n d e d a c h a n g e of g o v e r n m e n t a n d the en t ry of Soviet a r m e d 
forces (in add i t ion to those a l ready s t a t i oned in Soviet mi l i ta ry bases ) . T h e 
a c t u a l en t ry of mi l i t a ry forces a n d the c h a n g e of g o v e r n m e n t took place in 
J u n e 1940. 

Accord ing to Art ic le 42 of the H a g u e R e g u l a t i o n s on the Laws and 
C u s t o m s of W a r on Land , a t e r r i t o ry is cons ide red occupied "when it is 
ac tua l ly placed u n d e r the a u t h o r i t y of t he hosti le a r m y " . By way of 
compar i son , the N u r e m b e r g Mi l i t a ry T r i b u n a l inc luded the u l t i m a t u m 
del ivered by G e r m a n y to Aus t r i a in 1938 a m o n g the acts to be j u d g e d as 
"c r imes aga ins t p e a c e " wi th in t he m e a n i n g of the 1945 London C h a r t e r . 

T h e above ac t ions by the Soviet U n i o n were not recognised by a 
major i ty of t he i n t e r n a t i o n a l d e m o c r a t i c c o m m u n i t y , inc luding the Euro 
p e a n P a r l i a m e n t a n d the Counc i l of E u r o p e . T h e l a t t e r , for e x a m p l e , 
expressed its a t t i t u d e in Reso lu t ion 189 (1960) on t he s i tua t ion in the 
Balt ic S t a t e s , no t ing , "on the t w e n t i e t h ann ive r sa ry of the occupa t ion 
and forcible incorpora t ion in to t he Soviet U n i o n of t he t h r e e E u r o p e a n 
S t a t e s of Es ton ia , La tv ia a n d L i t h u a n i a " t h a t " th is illegal a n n e x a t i o n 
took place wi thou t any g e n u i n e re fe rence to t he wishes of the people" . 

It has b e e n an es tab l i shed pr inciple in i n t e rn a t i o n a l law which is 
now also ensh r ined in the S t a t u t e of t he I n t e r n a t i o n a l C r i m i n a l C o u r t 
(Art icle 8) t h a t the t rans fe r , d i rect ly or indirect ly , by t he occupying 
power of p a r t s of its own civilian popu la t ion in to the t e r r i t o ry it occupies 
is not al lowed. Indeed , accord ing to t he s a m e Ar t ic le 8, it is a w a r c r ime . 

Accord ing to genera l ly recognised pr inc ip les of i n t e r n a t i o n a l law, every 
i n t e rna t i ona l l y wrongful act of a S t a t e enta i l s i n t e r n a t i o n a l responsibi l i ty 
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and gives rise to t he obl iga t ion of tha t S t a t e to r e s t o r e t he status quo ante. 
C o n s e q u e n t l y , the r e s to r a t i on of t he i n d e p e n d e n c e of the Bal t ic S t a t e s on 
the basis of legal con t inu i ty and the w i t h d r a w a l of t he Sovie t /Russ ian 
t roops has to be r e g a r d e d as r ed re s s for a h is tor ical in just ice . Th i s a im 
was also s t ressed in the p r e a m b l e of t he La tv ian -Russ ian t r e a t y of 
30 Apri l 1994 on the w i t h d r a w a l of t roops , w h e r e it was m e n t i o n e d tha t 
by s igning the t r e a t y t he pa r t i e s wished to " e r a d i c a t e the negat ive 
consequences of the i r c o m m o n h is tory" (see p a r a g r a p h 64 of t he j u d g 
m e n t ) . T h u s , the t r e a t y r e q u i r e m e n t of the w i t h d r a w a l of mi l i t a ry 
se rv icemen a n d the i r family m e m b e r s (second p a r a g r a p h of Art ic le 2 
of t he t r ea ty ) is fully in conformi ty wi th t he pr inc ip les of i n t e rn a t i o n a l 
law. C o n s e q u e n t l y , t he a im p u r s u e d by the La tv ian -Russ ian t r e a t y of 
30 Apri l 1994 was fully l eg i t ima t e for t he purposes of t he Conven t ion 
(see p a r a g r a p h 111 of the j u d g m e n t ) . T h e C o u r t r ight ly accep ted tha t 
t he w i thd rawa l of the a r m e d forces of one i n d e p e n d e n t S t a t e from 
the t e r r i t o ry of a n o t h e r cons t i t u t e s an a p p r o p r i a t e way of dea l ing wi th 
t he var ious poli t ical , social a n d economic p rob lems a r i s ing from tha t 
his tor ical injust ice. 

As Latvia had r ega ined its i n d e p e n d e n c e from the U S S R in 1991 and 
the Russ ian F e d e r a t i o n had a s s u m e d ju r i sd ic t ion over t he a r m e d forces 
of the fo rmer Soviet U n i o n wi th effect from 28 J a n u a r y 1992, the scheme 
es tab l i shed u n d e r the t r e a t y covered all mi l i t a ry officers t o g e t h e r wi th 
the i r families who had b e e n serving in the Russ ian a r m e d forces in 
Latvia at t h a t m o m e n t , even if they had been d i scha rged pr ior to t he 
en t ry in to force of the t r ea ty . T h e p r o g r a m m e of w i thd rawa l was not in 
itself such as to b r ing t he m e a s u r e s o r d e r e d in respec t of the two 
app l i can t s ou ts ide the m a r g i n of a p p r e c i a t i o n avai lable to the Latv ian 
au tho r i t i e s for achieving the l eg i t ima te objective they p u r s u e d . It is to be 
no ted t h a t t he t r e a t y i tself did not impose on the La tv ian au tho r i t i e s an 
obl igat ion to just ify each m e a s u r e t a k e n by re fe rence to t he ac tua l d a n g e r 
which the specific individual conce rned posed to na t iona l securi ty , 
pa r t i cu la r ly in re la t ion to non-mi l i t a ry family m e m b e r s . Moreover , 
t he list of those to be r emoved , accord ing to t he t e r m s of t he t rea ty , 
was d r a w n u p not by t he La tv ian , bu t by t he Russ ian s ide. In these 
c i r c u m s t a n c e s the responsibi l i ty for t he removal belongs a t least to bo th 
pa r t i e s to the t r e a t y a n d not only to t he La tv ian side. It m u s t also be no ted 
t h a t , a l t h o u g h this was c o n t e s t e d by the app l i can t s and the th i rd par ty , it 
was t he La tv ian cour t s which found tha t the first app l ican t had not 
p r e s e n t e d all the necessa ry in fo rmat ion (in the 1995 r eg i s t r a t i on form) 
abou t he r h u s b a n d ' s (mil i tary) occupa t ion . T h e d o c u m e n t was known to 
the app l i can t s , but they never cha l l enged its val idi ty before the domes t i c 
cour t s . T h e y and the th i rd p a r t y did so only a t a l a t e r s t age . 

Finally, from la te 1994 o n w a r d s a large-scale W e s t e r n f inancial-
aid s c h e m e was i n t r o d u c e d to a c c o m m o d a t e r e t u r n i n g Sovie t /Russ ian 



288 SLIVENKO v. LATVIA JUDGMENT -
SEPARATE DISSENTING OPINION OF JUDGE MARUSTE 

mil i t a ry pe r sonne l , u n d e r which a c c o m m o d a t i o n , as dec ided by the La tv ian 
S u p r e m e C o u r t , was m a d e avai lable to the Slivenko family also. W h e r e a s 
I u n d e r s t a n d t h a t for the major i ty the award of c o m p e n s a t i o n to the 
app l i can t s was t he logical consequence of f inding a violat ion, in the light 
of this aid s c h e m e and t ak ing in to account the his tor ical con t ex t , in which 
most of those who suffered injust ices were never able to get c o m p e n s a t i o n 
for e i t he r p e c u n i a r y or non-pecun ia ry d a m a g e , it is h a r d for m e to ag ree 
wi th the financial c o m p e n s a t i o n a w a r d e d by the C o u r t . 
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SOMMAIRE1 

Expulsion de la famille d'un ancien militaire soviétique dans le cadre d'un 
accord sur le retrait des forces armées russes à la suite du retour de la 
Lettonie à l' indépendance 

Article 8 

Vie privée - Domicile - Expulsion de la famille d'un ancien militaire soviétique dans le cadre 

d'un accord sur le retrait des forces armées russes à la suite du retour de la Lettonie à 

l'indépendance - Ingérence — Notion et étendue de la vie familiale - Portée des relations 

familiales dans la vie privée - Prévue par la loi - Interprétation du droit interne à la lumière 

d'un traité international - Prévisibilité - Accessibilité - Sécurité nationale - Nécessaire dans 

une société démocratique - Intérêt public à ce que les militaires étrangers et leurs proches quittent 

le pays - Statut des militaires retraités et de leurs proches - Nécessité de prendre en compte la 

situation des personnes concernées - Degré d'intégration au sein de la société locale 

* 
* * 

Les requérantes, une mère et sa fille, sont d'origine russe. La première, dont le 
père était un militaire de l'armée soviétique, arriva en Lettonie avec ses parents 
alors qu'elle était âgée de un mois. Elle épousa un autre militaire soviétique en 
1980 et donna naissance à la deuxième requérante en 1981. Après le retour à 
l'indépendance de la Lettonie, les intéressées furent inscrites sur le registre des 
résidents lettons comme «citoyens de l'ex-URSS». En 1994, l'époux de la pre
mière requérante, démobilisé de l'armée durant la même année (la Fédération 
de Russie ayant assumé la juridiction en ce qui concerne les forces armées de 
l'cx-L'RSS en janvier 1992), sollicita un permis de séjour temporaire en invoquant 
son mariage avec une résidente permanente. Sa demande fut rejetée au motif que 
le traité d'avril 1994 sur le retrait des forces armées russes lui imposait de quitter 
la Lettonie. En conséquence, les requérantes furent radiées du registre. 
L'expulsion des trois membres de la famille fut ordonnée en août 1996 et par la 
suite l'époux de la première requérante s'établit en Russie. Les intéressées, néan
moins, engagèrent une action en justice par laquelle elles contestaient la mesure 
d'éloignement de Lettonie dont elles faisaient l'objet. Elles obtinrent gain de cause 
en première et en deuxième instance, mais la Cour suprême annula ces décisions 
et renvoya l'affaire au tribunal régional, lequel estima que l'époux de la première 
requérante était tenu de quitter le pays et que la décision de radier les requérantes 
du registre était régulière. Cette décision fut confirmée par la Cour suprême. En 
octobre 1998, les deux femmes furent arrêtées et placées dans un centre de 
rétention pour immigrés en situation irrégulière. Elles furent remises en liberté 

1. R é d i g é p a r le gref fe , il n e lie p a s la C o u r . 
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le lendemain sur ordre du directeur de l'autorité chargée des questions de 
citoyenneté et de migration («l'ACM»), au motif que leur arrestation avait été 
«prématurée», un recours ayant été formé auprès de l'ACM. Toutefois, elles se 
virent par la suite intimer l'ordre de quitter le pays et, en mars 1999, la deuxième 
requérante fut à nouveau détenue trente heures durant. Plus lard, les intéressées 
s'installèrent en Russie et adoptèrent la citoyenneté russe. Les parents de la 
première requérante, qui selon elle sont gravement malades, sont restés en 
Lettonie. 

1. Article 8: les requérantes ont été éloignées du pays où elles avaient, sans 
interruption depuis la naissance, noué des relations personnelles, sociales et 
économiques qui sont constitutives de la vie privée de tout être humain. De 
plus, elles ont perdu l 'appartement dans lequel elles avaient vécu. Dans ces 
circonstances, la mesure d'éloignement qui leur a été imposée a constitué une 
ingérence dans leur vie privée et leur domicile. Par contre, les mesures litigieuses 
n'ont pas eu pour effet de briser la vie familiale, puisque l'expulsion concernait les 
trois membres de la famille; de plus, la Convention ne confère pas le droit de 
choisir dans quel pays l'on souhaite poursuivre ou rétablir une vie familiale. 
En outre, il n'y avait pas de «vie familiale» avec les parents de la première 
requérante, puisqu'il s'agissait d'adultes qui ne faisaient pas partie du noyau 
familial et dont il n'a pas été démontré qu'ils étaient à la charge de la famille des 
requérantes. Il n'en demeure pas moins que l'incidence des mesures dénoncées sur 
la vie familiale est un élément dont la Cour doit tenir compte dans son évaluation 
de l'affaire sur le terrain de l'article 8 ; par ailleurs, la Cour a pris en considération 
les liens des requérantes avec les parents de la première d'entre elles sous le volet 
de la vie privée. 

En ce qui concerne la base légale de l'expulsion des requérantes, il convient 
d'écarter l 'argument du Gouvernement selon lequel la première requérante a 
fourni de fausses informations en sollicitant son inscription sur le registre, car il 
n'a pas été démontré que les juridictions lettonnes aient invoqué cet élément pour 
justifier la mesure d'expulsion. Le principal motif sur lequel s'appuie le Gouverne
ment est que l'éloignement des requérantes était requis par le traité sur le retrait 
des forces armées russes. Si ce traité n'était pas encore en vigueur lorsque les 
intéressées furent inscrites comme «citoyennes de l'ex-URSS», il est légitime que 
les dispositions internes pertinentes aient par la suite été interprétées et 
appliquées en fonction du traité, instrument juridique qui était accessible aux 
requérantes. De plus, celles-ci étaient assurément à même de prévoir à un degré 
raisonnable, du moins en s'entourant des conseils d'experts juridiques, qu'elles 
seraient considérées comme visées par le traité. Quoi qu'il en soit, les décisions 
rendues par les juridictions lettonnes ne semblent pas arbitraires. En consé
quence, la mesure d'éloignement qui a frappé les requérantes peut passer pour 
avoir été « prévue par la loi ». 

Tenant compte du cadre plus général des arrangements opérés en matière de droit 
constitutionnel et de droit international après le retour de la Lettonie à l'indé
pendance, dont les mesures prises à l'encontre des requérantes ne sauraient être 
dissociées, la Cour admet que le traité et les mesures prises en vue de son 
application visaient à protéger l'intérêt que représente la sécurité nationale et 
poursuivaient donc un but légitime. 
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Quant à la nécessité de l'ingérence, le fait que le traité prévoyait le départ de tous 
les militaires russes, y compris ceux démobilisés avant l 'entrée en vigueur du 
traité, et que ce traité obligeait de surcroît les proches des militaires à quitter le 
pays, n'est pas en soi critiquable du point de vue de la Convention. On peut en effet 
considérer que cet arrangement était respectueux de la vie familiale en ce qu'il ne 
portait pas atteinte à l'unité de la famille. Pour autant que le retrait des forces 
armées russes a constitué une ingérence dans le droit au respect de la vie privée 
et du domicile, pareille ingérence ne semblerait normalement pas dispropor
tionnée compte tenu des conditions de service des militaires; ainsi, le retrait de 
militaires en activité et de leurs familles peut être assimilé à un transfert dans le 
cadre normal du service. De plus, la présence maintenue de militaires d'activé 
appartenant à une armée étrangère pourrait sembler incompatible avec la souve
raineté d'un Etat indépendant et menaçante pour la sécurité nationale. L'intérêt 
public à ce que des militaires d'activé et leurs familles quittent le territoire en 
question prime donc normalement l'intérêt d'un individu à rester dans ce pays. 
Toutefois, il n'est pas à exclure que des mesures d'éloignement puissent dans 
certaines circonstances être injustifiées au regard de la Convention. En parti
culier, la justification des mesures d'éloignement ne vaut pas dans la même 
mesure pour les militaires retraités et leurs familles; si le fait de les inclure dans 
le traité ne semble pas en soi critiquable, les intérêts relevant de la sécurité 
nationale ont moins de poids en ce qui concerne cette catégorie de personnes. En 
l'espèce, le fait que l'époux de la première requérante était déjà retraité à l'époque 
de la procédure concernant la légalité du séjour des requérantes en Lettonie n'a 
eu aucune incidence sur la détermination du statut des intéressées; toutefois, 
certaines informations fournies par le Gouvernement sur le traitement des dos
siers des personnes qui risquaient de rencontrer de graves difficultés attestent 
que les autorités lettonnes ont estimé qu'elles jouissaient d'une certaine latitude 
leur permettant de veiller au respect de la vie privée et familiale ainsi que du 
domicile des personnes concernées. Les dérogations, qui ne se sont pas limitées 
aux citoyens lettons, ont été accordées au cas par cas, mais les autorités ne 
paraissent pas avoir vérifié si chaque personne concernée représentait un danger 
spécifique pour la sécurité nationale ou l'ordre public. Il semble plutôt que l'inté
rêt public ail été envisagé par rapport à des notions abstraites. Un plan pour le 
départ de militaires étrangers et de leurs familles, à partir d'un constat général 
que l'éloigncment est nécessaire à la sécurité nationale, ne peut passer en soi 
pour contraire à l'article 8. Toutefois, l'application d'un tel plan sans aucune 
possibilité de prendre en compte la situation des personnes n'est pas compatible 
avec cette disposition. En l'espèce, bien que les requérantes ne soient pas d'origine 
lettonne et aient vécu en Lettonie en raison des fonctions de membres de leur 
famille, militaires soviétiques, elles ont noué en Lettonie des liens personnels, 
sociaux et économiques sans rapport avec leur s ta tu t ; par ailleurs, il n'a pas été 
démontré que leur niveau d'aptitude en langue lettonne était trop faible pouf leur 
permettre de mener une vie normale en Lettonie. A l'époque considérée, elles 
étaient donc suffisamment intégrées à la société lettonne. Enfin, on ne saurait 
admettre que les intéressées aient pu être vues comme une menace pour la sécu
rité nationale de la Lettonie parce qu'elles appartenaient à la famille du père de la 
première requérante, militaire de l'ex-URSS retraité depuis 1986, qui était resté 
dans le pays et n'était pas lui-même considéré comme présentant un tel danger. Eu 
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égard à l'ensemble des circonstances, la mesure d'éloignement imposée aux 
intéressées ne saurait passer pour nécessaire dans une société démocratique. 
Conclusion : violation (onze voix contre six). 
2. Article 14 combiné avec l'article 8: il n'y a pas lieu de statuer sur ce grief. 
Conclusion : non-lieu à examen (onze voix contre six). 
3. Article 5 § I f) : il n'est pas contesté que les périodes de détention subies par les 
intéressées ont été ordonnées dans le cadre d'une procédure d'expulsion à leur 
encontre qui était encore pendante aux dates considérées. Par ailleurs, on ne 
saurait dire que cette procédure n'a pas été menée avec la diligence requise. 
Quant à savoir si la détention était dans l'un et l 'autre cas «régulière» et si elle a 
eu lieu «selon les voies légales», il est vrai que les services de l'immigration ont 
estimé que l 'arrestation des deux femmes était prématurée, mais l'existence de 
lacunes dans un mandat d'arrêt ne rend pas nécessairement la détention irré
gulière, en particulier lorsque, comme en l'espèce, l 'erreur alléguée a été immé
diatement décelée et corrigée par la remise en liberté de la personne concernée. 
De plus, le point de vue des services de l'immigration était peut-être erroné, 
puisque l 'arrêté d'expulsion était déjà définitif, et les requérantes ne disposaient 
manifestement plus d'aucune autre voie de recours. A cet égard, il est révélateur 
que le «recours» n'ait suscité aucune réaction des services en question. Aucun 
des deux mandats d'arrêt n'était dénué de base légale sur le plan interne et rien 
n'indique que la police ait agi de mauvaise foi ou de manière arbitraire. Il s'ensuit 
que les périodes de détention étaient conformes à l'article 5 § 1 f). 

Conclusion : non-violation (seize voix contre une). 

4. Article 5 § 4 : les intéressées ont été relâchées à bref délai, avant tout contrôle 
juridictionnel de la légalité de leur détention, et l'article 5 § 4 ne traite pas des 
autres voies de recours pouvant permettre de vérifier la légalité d'une détention 
qui a déjà pris fin. En conséquence, il n'y a pas lieu d'examiner le bien-fondé du 
grief des requérantes. 
Conclusion : non-lieu à examen (unanimité). 

Article 41 : la Cour alloue à chacune des requérantes une somme pour le préjudice 
moral. 
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En l 'a f fa ire S l i v e n k o c. L e t t o n i e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s iégeant en une G r a n d e 

C h a m b r e composée des j u g e s don t le nom s u i t : 

M M . L. WILDH.ABER,président, 

C L . ROZAKIS, 

J . -P . COSTA, 

G. RESS, 

Sir Nicolas BRATZA, 

M M . J . MAKARCZYK, 

I. CABRAL BARRETO, 

M M E S F . TULKENS, 

V . STRÂZNTCKÂ, 

M. P . LORENZEN, 

M M E S M . T S A T S A - N l K O L O V S K A , 

H.S . GREVÉ, 

M M . A .B . BAKA, 

R. MARUSTE, 

K. TRAJA, 

M M C S. BOTOUCHAROVA, 

M. A. KOVLER, 

et de M . P . J . MAHONEY, greffier, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 12 ju i l l e t 2002, 

25 s e p t e m b r e 2002 et 9 ju i l le t 2003, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve u n e r e q u ê t e (n" 48321/99) d i r igée 

con t re la R é p u b l i q u e de Le t ton i e et don t d e u x anc i ennes r é s i d e n t e s de cet 

E t a t , M""' T a t j a n a Slivenko et M"' K a r i n a Sl ivenko («les r e q u é r a n t e s » ) , 

ont saisi la C o u r le 28 j a n v i e r 1999 en ve r tu de l 'ar t icle 34 de la Conven

tion de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s 

(«la C o n v e n t i o n » ) . I n i t i a l e m e n t , la r e q u ê t e avait é g a l e m e n t é té in t ro

du i te pa r M . Nicolai' Sl ivenko, ci toyen russe m a r i é à la p r e m i è r e r e q u é 

r a n t e et pè r e de la d e u x i è m e r e q u é r a n t e . 

2. Les r e q u é r a n t e s , qu i ont é té a d m i s e s au bénéfice de l 'ass is tance 

jud ic i a i r e , sont r e p r é s e n t é e s devan t la C o u r p a r M1' A. Asnis et 

M' V. Por tnov , avocats à Moscou. Le g o u v e r n e m e n t l e t ton («le gouver

n e m e n t d é f e n d e u r » ) est r e p r é s e n t é pa r son a g e n t , M"" K. Majinovska. 

3. Les r e q u é r a n t e s a l l égua ien t en pa r t i cu l i e r que leur é lo ignemen t de 

Le t ton i e avai t e m p o r t é viola t ion de l 'ar t icle 8 de la C o n v e n t i o n , cons idéré 
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i so lément et c o m b i n é avec l 'ar t icle 14, et q u e les pér iodes de d é t e n t i o n 

subies par elles les 28-29 oc tobre 1998 et les 16-17 m a r s 1999 é t a i en t 

c o n t r a i r e s à l 'ar t icle 5 §§ 1 et 4 de la C o n v e n t i o n . 

4. La r e q u ê t e a é té a t t r i b u é e à la d e u x i è m e sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . 

5. La c h a m b r e c h a r g é e d ' e x a m i n e r l 'affaire a é té cons t i tuée confo rmé

m e n t à l 'ar t icle 26 du r è g l e m e n t . A la su i te du dépo r t de M. E. Levits , 

j u g e élu au t i t re de la Le t ton ie (ar t ic le 28 du r è g l e m e n t ) , le g o u v e r n e 

m e n t d é f e n d e u r a dés igné M. R. M a r u s t e , j u g e élu au t i t re de l 'Es tonie , 

pour s iéger à sa place (ar t ic les 27 § 2 de la Conven t i on et 29 § 1 du 

r è g l e m e n t ) . 

6. Le 27 j a n v i e r 2000, la c h a m b r e a c o m m u n i q u é l 'affaire a u gouver

n e m e n t d é f e n d e u r (ar t ic le 54 § 3 b) de l ' anc ienne vers ion du r è g l e m e n t ) . 

Les pa r t i e s ont déposé des observa t ions écr i t es et ont pa r la su i t e c h a c u n e 

soumis des c o m m e n t a i r e s écr i ts sur les observa t ions de l ' au t r e . Des obser 

va t ions ont é g a l e m e n t é té reçues du g o u v e r n e m e n t russe , qui avait exercé 

son droi t d ' i n t e rven i r (ar t ic les 36 § 1 de la Conven t ion et 61 § 2 du 

r è g l e m e n t ) . Les pa r t i e s ont r épondu à ces c o m m e n t a i r e s (ar t ic le 61 § 5 

d u r è g l e m e n t ) . 

7. Le 14 juin 2001 , la c h a m b r e de la d e u x i è m e sect ion, composée 

de M. C L . Rozakis , p r é s iden t , M. A . B . Baka , M m e V. S t r âzn ickâ , 

M. P. Lo renzen , M""' M . Tsa t sa -Niko lovska , M . R. M a r u s t e , M . A . Kovler , 

j u g e s , et de M. E. F r ibe rgh , greffier de sect ion, s 'est dessa is ie au profit de 

la G r a n d e C h a m b r e , ni l 'une ni l ' au t r e des pa r t i e s ne s'y é t a n t opposée 

(ar t ic les 30 de la Conven t ion et 72 du r è g l e m e n t ) . 

8. La compos i t ion de la G r a n d e C h a m b r e a é t é a r r ê t é e c o n f o r m é m e n t 

a u x ar t ic les 27 §§ 2 et 3 de la Conven t ion et 24 du r è g l e m e n t . M. M a r u s t e 

a conservé sa fonction de j u g e élu dés igné ad hoc pa r le g o u v e r n e m e n t 

d é f e n d e u r pour s iéger à la place du j u g e élu au t i t r e de l 'Eta t d é f e n d e u r 

(ar t ic le 29 § 1 du r è g l e m e n t ) . 

9. U n e aud ience sur la recevabi l i té et sur le fond s'est dé rou l ée en 

public au Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 14 n o v e m b r e 

2001 (ar t ic le 59 § 3 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le gouvernement défendeur 

M""'5 K. MALINOVSKA, 

A. ASTAHOVA, 

- pour les requérantes 

M M . A . ASNIS, 

V. PORTNOV, 

M""' T . RYBINA, conseils ; 

agent, 

conseil ; 
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- pour le tiers intervenant 

M M . P. LAPTEV, représentant de la Fédération de Russie, 

S. VOLKOVSKI, 
S. KOULIK, conseils. 

Les r e q u é r a n t e s on t é g a l e m e n t ass is té à l ' aud ience . 

La G r a n d e C h a m b r e a e n t e n d u les déc l a ra t ions de M"" Majinovska, 

M. Por tnov et M. Laptev , ainsi q u e leurs r éponses aux ques t i ons posées 

pa r ce r t a ins j u g e s . 

10. P a r u n e décis ion du 23 j a n v i e r 2O021, la G r a n d e C h a m b r e a déc la ré 

la r e q u ê t e recevable en ce qui conce rne les griefs des r e q u é r a n t e s t i rés 

des a r t ic les 5 §§ 1 et 4, 8 et 14. Leu r s a u t r e s griefs ainsi q u e ceux de 

M. Nicolai' Sl ivenko ont é té déc la ré s i r recevables . 

11. A la d e m a n d e de la C o u r , les p a r t i e s et le t ie rs i n t e r v e n a n t ont 

p r é s e n t é des observa t ions c o m p l é m e n t a i r e s sur le fond de l 'affaire. Les 

pa r t i e s ont c h a c u n e r é p o n d u aux observa t ions de l ' au t re . 

12. Le 12 ju i l l e t 2002, la C o u r a re je té les d e m a n d e s des r e q u é r a n t e s et 

du t ie rs i n t e r v e n a n t , qui souha i t a i en t u n e exper t i se i n d é p e n d a n t e sur 

un d o c u m e n t p r é t e n d u m e n t faux p r é s e n t é pa r le g o u v e r n e m e n t défen

d e u r ( p a r a g r a p h e s 19 et 20 c i -après) , ainsi q u e la t e n u e d ' u n e nouvelle 

aud ience su r le fond. 

13. Bien q u e les r e q u é r a n t e s et le g o u v e r n e m e n t d é f e n d e u r n ' eussen t 

é té invités q u ' à c o m m e n t e r les observa t ions p r é s e n t é e s pa r le gouverne 

m e n t russe en t a n t q u e t iers i n t e r v e n a n t , ils ont soumis de nouveaux 

a r g u m e n t s qu i , p a r l eur i m p o r t a n c e , a l la ient au -de là des c o m m e n t a i r e s 

sollicités. Le 25 s e p t e m b r e 2002, la C o u r a décidé de ve r se r ces obser

vat ions au doss ier et de d o n n e r a u x pa r t i e s et au t iers i n t e r v e n a n t la 

possibil i té de p r é s e n t e r leurs d e r n i è r e s conclusions . Cel les des pa r t i e s 

c o m m e d u t i e r s i n t e r v e n a n t on t é t é r eçues en n o v e m b r e 2002. 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

14. Les faits de la cause , tels qu ' i l s ont é té exposés pa r les pa r t i e s , 

peuven t se r é s u m e r c o m m e sui t . 

15. La p r e m i è r e r e q u é r a n t e est M"" T a t j a n a Sl ivenko, née en 1959. 

La d e u x i è m e r e q u é r a n t e est sa Fille, M K a r i n a Slivenko, née en 1981. 

16. Les r e q u é r a n t e s sont d 'or ig ine russe . La p r e m i è r e r e q u é r a n t e est 

née en E s t o n i e ; son pè re é ta i t u n mi l i t a i r e de l 'Union des r épub l iques 

social istes sovié t iques ( U R S S ) . El le est a r r ivée en L e t t o n i e avec ses 

p a r e n t s à l 'âge de un mois . Son époux , Nicolai' Sl ivenko, né en 1952, 

1. Note du greffe : la d é c i s i o n e s t p u b l i é e s o u s f o r m e d ' e x t r a i t s d a n s le r e c u e i l C E D H 2002-11. 
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fut t r ans fé ré en Le t ton i e en 1977 pour servir d a n s l ' a rmée sovié t ique . Il 

r e n c o n t r a la p r e m i è r e r e q u é r a n t e en L e t t o n i e , où il l ' épousa en 1980. En 

1981, celle-ci d o n n a na issance à l eur fille, la d e u x i è m e r e q u é r a n t e . Le pè re 

de la p r e m i è r e r e q u é r a n t e prit sa r e t r a i t e de l ' a r m é e en 1986. 

17. En 1991, la Le t ton ie recouvr i t son i n d é p e n d a n c e à l ' égard de 

l 'URSS. Le 28 j a n v i e r 1992, la F é d é r a t i o n de Russ ie a s s u m a la j u r id i c t ion 

en ce qu i conce rne les forces a r m é e s d e l ' ex-URSS, y compr i s celles 

s t a t i o n n é e s sur le t e r r i to i r e l e t ton . 

18. Le 4 m a r s 1993, les r e q u é r a n t e s , ainsi q u e les p a r e n t s de la 

p r e m i è r e d ' e n t r e el les, furent inscr i ts sur le r eg i s t r e des r é s iden t s l e t tons 

(« le r eg i s t r e» ) c o m m e «ci toyens de l ' ex -URSS» ( p a r a g r a p h e s 50-56 ci-

dessous ) . A ce t t e é p o q u e , a u c u n d ' e n t r e eux n ' é t a i t r e s so r t i s san t d 'un 

E ta t pa r t i cu l i e r . En sol l ici tant son inscr ip t ion sur le r eg i s t r e , la p r e m i è r e 

r e q u é r a n t e n 'ava i t pas s ignalé q u e son époux é ta i t un mi l i t a i re rus se . 

19. Le g o u v e r n e m e n t d é f e n d e u r aff irme q u ' e n fo rmu lan t sa d e m a n d e 

l ' in té ressée a u r a i t fourni de fausses in fo rmat ions sur le m é t i e r de 

Nicolai Slivenko, en d é c l a r a n t qu ' i l t ravai l la i t d a n s une us ine . Le Gou

v e r n e m e n t a p r é s e n t é la copie d ' une a n n e x e à la d e m a n d e de p e r m i s de 

séjour en Le t ton ie déposée pa r la p r e m i è r e r e q u é r a n t e , sur laque l le il est 

ind iqué q u e son époux t ravai l le dans une us ine . 

20. Les r e q u é r a n t e s et le t ie rs i n t e r v e n a n t a f f i rment q u e ce d o c u m e n t 

est un faux et qu ' i l n ' ex i s te pas . Ils r a p p e l l e n t é g a l e m e n t q u ' a u cours de 

la p r o c é d u r e u l t é r i e u r e sur la légal i té de leur séjour en Le t ton ie 

( p a r a g r a p h e s 34-39 ci-dessous) , les services d e l ' i m m i g r a t i o n n 'on t nul le

m e n t m e n t i o n n é ces fausses i n fo rma t ions , et que les j u r id i c t ions l e t t onnes 

n 'ont pas d é m o n t r é que les i n t é r e s sées a u r a i e n t , à q u e l q u e s t ade que ce 

soit, fourni les in fo rmat ions don t le g o u v e r n e m e n t d é f e n d e u r fait é t a t . 

2 1 . Nicolai Sl ivenko, devenu ci toyen russe à u n e d a t e non préc isée au 

d é b u t des a n n é e s 90, c o n t i n u a à servir d a n s l ' a r m é e russe j u s q u ' à sa 

démobi l i sa t ion , i n t e r v e n u e en 1994 en ra ison de la suppress ion de ses 

fonctions. Les pa r t i e s d ivergen t q u a n t à la d a t e effective de sa démobi l i 

sa t ion . Les r e q u é r a n t e s a f f i rment qu ' i l s 'agit du 2 m a r s 1994, s ' appuyan t 

sur le fait q u ' u n e décision à cet effet a é t é s ignée et est e n t r é e en v igueur à 

c e t t e d a t e . Le g o u v e r n e m e n t russe souscri t à ce t t e conclusion. Le gouver

n e m e n t d é f e n d e u r sou t ien t pour sa pa r t q u e l 'époux de la p r e m i è r e 

r e q u é r a n t e n ' a é té démobi l i sé q u e le 5 j u i n 1994, d a t e à laquel le il avait 

épuisé ses dro i t s à congé . Son i n d e m n i t é de congés payés et sa pens ion de 

r e t r a i t e ava ien t é té calculées par r a p p o r t à ce t t e d a t e . 

22. Le t r a i t é conclu pa r la Le t ton ie et la Russ ie sur le r e t r a i t des forces 

a r m é e s russes («le t r a i t é » ) a é té s igné à Moscou le 30 avril 1994 et est 

devenu appl icable le m ê m e j o u r ( p a r a g r a p h e s 64-67 ci-dessous) . 

23. D ' a p r è s le g o u v e r n e m e n t dé fendeur , dès avant la s i g n a t u r e et 

l ' en t rée en v igueur du t r a i t é , d iverses au to r i t é s l e t t onnes et russes 

coopé rè r en t pour déc ider que ls m e m b r e s du pe r sonne l mi l i ta i re russe 
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é t a ien t suscept ibles d ' ê t r e appe lés à q u i t t e r la Le t ton ie . C 'es t d a n s ce 

con tex te que , le 31 m a r s 1994, les au to r i t é s mi l i ta i res russes c o m m u n i 

q u è r e n t aux au to r i t é s l e t t onnes la liste des soldats russes basés en 

L e t t o n i e ; celle-ci compor t a i t le nom de l 'époux de la p r e m i è r e r e q u é r a n t e 

et spécifiait q u e lui et sa famille soll ici taient la p ro longa t ion de leur 

au to r i sa t ion de séjour t e m p o r a i r e en Le t ton ie . Selon le g o u v e r n e m e n t 

dé fendeur , ce t t e liste indiquai t c l a i r e m e n t q u e leur séjour en Le t ton ie 

é ta i t t e m p o r a i r e et q u e les in té ressés se ra ien t appe lés à q u i t t e r le pays. 

24. P o u r les r e q u é r a n t e s e t le g o u v e r n e m e n t rus se , c e t t e liste 

n ' évoqua i t a u c u n e obl igat ion pour Nicolai Sl ivenko de q u i t t e r la 

L e t t o n i e , puisqu ' i l s 'agissai t d 'un d o c u m e n t qui se borna i t à d e m a n d e r 

la p ro longa t ion de son séjour t e m p o r a i r e en Le t ton ie et qui avai t é té 

soumis avant la s i g n a t u r e et l ' en t r ée en v i g u e u r effectives d u t r a i t é . 

25. Le 7 oc tobre 1994, Nicolai Sl ivenko sollicita a u p r è s de l ' au to

r i té l e t t o n n e c h a r g é e des ques t ions de c i toyenne té et de mig ra t ion 

( « l ' A C M » ) un p e r m i s de séjour t e m p o r a i r e en L e t t o n i e ; il invoquai t 

n o t a m m e n t son m a r i a g e avec la p r e m i è r e r e q u é r a n t e , r é s iden te p e r m a 

nen t e en Le t t on i e . Sa d e m a n d e fut r e j e t ée au mot i f q u e sa qua l i t é de 

mi l i t a i re russe lui imposai t de q u i t t e r la Le t ton ie dans la foulée de 

l ' a rmée russe dont le r e t r a i t é ta i t p révu pa r le t r a i t é . 

26. Le 29 n o v e m b r e 1994, l 'ACM rad ia les r e q u é r a n t e s du reg i s t r e en 

ra ison du s t a t u t mi l i t a i re de Nicolai' Sl ivenko. Les in t é re s sées af f i rment ne 

pas avoir é té informées de ce t t e décis ion, dont elles n ' a u r a i e n t eu 

conna i ssance q u ' e n 1996, d a n s le c ad re de l 'act ion en ju s t i ce e n g a g é e p a r 

l 'époux de la p r e m i è r e r e q u é r a n t e ( p a r a g r a p h e 29 c i -dessous) . 

27. Pa r a i l leurs , le g o u v e r n e m e n t dé f endeu r a p r é s e n t é u n e liste 

d a t é e du 10 d é c e m b r e 1994, q u e l ' a r m é e russe a u r a i t c o m m u n i q u é e aux 

a u t o r i t é s l e t t onnes . Sur c e t t e l is te , Nicolai Slivenko figurait d a n s la ca t é 

gorie du pe r sonne l mi l i t a i re ayant pris sa r e t r a i t e a p r è s le 2 8 j a n v i e r 1992. 

Les r e q u é r a n t e s et le t iers i n t e r v e n a n t m e t t e n t en d o u t e l ' au then t i c i t é de 

ce t t e l is te . 

28 . En o u t r e , le g o u v e r n e m e n t d é f e n d e u r a produi t u n e liste d a t é e d u 

16 oc tobre 1995, q u e le consu la t russe à Riga au ra i t ad r e s sée au m i n i s t è r e 

l e t ton des Affaires é t r a n g è r e s . Selon le g o u v e r n e m e n t l e t ton , le nom de 

Nicolai' Slivenko f igurai t sur ce t t e liste p a r m i les r e t r a i t é s de l ' a rmée 

russe démobi l i sés a p r è s le 28 j a n v i e r 1992. La liste ind iqua i t é g a l e m e n t 

q u ' à la d a t e du 3 août 1994 Nicolai Sl ivenko s 'é ta i t vu a t t r i b u e r un 

l ogemen t d a n s la ville de Kour sk (Russ ie ) , et qu ' i l avait q u i t t é la 

Le t ton i e le 31 d é c e m b r e 1994. Les r e q u é r a n t e s et le t ie rs i n t e r v e n a n t 

c o n t e s t e n t l ' au then t i c i t é d e ce t t e l is te . 

29. O r l 'époux de la p r e m i è r e r e q u é r a n t e é ta i t en réa l i t é res té en 

Le t t on i e . Il e n g a g e a u n e p r o c é d u r e con t r e l 'ACM, a r g u a n t que la 

décis ion p a r laquel le celle-ci lui refusai t un p e r m i s de séjour t e m p o r a i r e 

é ta i t e n t a c h é e de nul l i té . Le 2 j a n v i e r 1996, le t r i buna l du dis t r ic t de 
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V i d z e m e (qui se t rouve à Riga) d o n n a ra ison à Nicolai' Sl ivenko. L ' A C M fit 
appe l de ce t t e décis ion. 

30. Le 19 j u i n 1996, le t r ibuna l régional de Riga accueillit le recours de 

l 'ACM, e s t i m a n t n o t a m m e n t que Nicolai Slivenko avait é té un mi l i ta i re 

russe j u s q u ' a u 5 j u i n 1994, et q u e le t r a i t é du 30 avril 1994 imposa i t à tous 

les mi l i ta i res russes qui servaient encore dans l ' a rmée le 28 j anv ie r 1992 

de q u i t t e r la Le t ton ie avec leurs familles. Le t r ibuna l régional invoquai t 

n o t a m m e n t la l iste d u 16 octobre 1995 conf i rmant q u e l ' in téressé avai t 

o b t e n u un logemen t à Koursk et avait q u i t t é la Le t ton ie en 1994. Nicolai 

Slivenko ne se pourvut pas en cassat ion con t re la décision r e n d u e en appel . 

31 . Le 20 aoû t 1996, les services de l ' immigra t ion dé l iv rè ren t u n a r r ê t é 

d 'expuls ion à l ' encon t re des r e q u é r a n t e s . C e t a r r ê t é leur fut notifié le 

22 aoû t 1996. 

32. Le 22 aoû t 1996 é g a l e m e n t , les a u t o r i t é s locales d é c i d è r e n t 

d ' expu l se r les r e q u é r a n t e s d e l ' a p p a r t e m e n t q u e le min i s t è r e l e t ton de la 

Défense leur louai t . Dans l ' i m m e u b l e où se t rouvai t cet a p p a r t e m e n t 

vivaient des mi l i t a i res russes et leurs familles, ainsi q u e d ' a u t r e s 

p e r s o n n e s r é s idan t en Le t ton ie . L ' a r r ê t é d 'expuls ion ne fut pas e x é c u t é . 

33 . En 1996, à une d a t e non préc i sée , Nicolai Sl ivenko s 'é tabl i t en 

Russ ie , t and i s q u e les r e q u é r a n t e s d e m e u r è r e n t en Le t ton ie . 

34. La p r e m i è r e r e q u é r a n t e e n g a g e a u n e ac t ion en ju s t i ce en son 

p r o p r e nom et au n o m de sa fille, a r g u a n t qu 'e l les é t a i en t des r é s iden t e s 

p e r m a n e n t e s en Le t ton i e et ne pouva ien t faire l 'objet d ' u n e m e s u r e 

d ' é l o i g n e m e n t . 

35 . Le 19 février 1997, le t r i buna l du dis t r ic t de V i d z e m e d o n n a gain de 

cause aux in t é re s sées . Il c o n s t a t a n o t a m m e n t q u e la p r e m i è r e r e q u é r a n t e 

é ta i t a r r ivée en Le t ton i e avec son p è r e , et non avec son époux . R e t r a i t é 

depu i s 1986, le pè r e de l ' in té ressée ne pouvai t p lus dès lors ê t r e cons idéré 

c o m m e un mi l i t a i r e , et les m e m b r e s de sa famil le , don t les r e q u é r a n t e s , 

pouva ien t ê t r e inscr i ts sur le r eg i s t r e en t a n t q u e r é s iden t s p e r m a n e n t s en 

Le t t on i e . Le t r i buna l a n n u l a l ' a r r ê t é d ' expuls ion v isant les deux f e m m e s 

et a u t o r i s a l eur ré insc r ip t ion sur le r eg i s t r e . 

36. L 'ACM fit appe l du j u g e m e n t du 19 février 1997. Le 30 oc tobre 

1997, le t r i b u n a l rég iona l de Riga la d é b o u t a , e s t i m a n t q u e la j u r id i c t ion 

de p r e m i è r e in s t ance avai t s t a t u é c o r r e c t e m e n t . Le 7 j a n v i e r 1998, à la 

sui te d ' u n pourvoi en cassa t ion formé pa r l 'ACM, la C o u r s u p r ê m e cassa 

les décis ions des t r i b u n a u x in fé r ieurs et renvoya l 'affaire d e v a n t la 

j u r id i c t ion d ' appe l en vue d 'un r é e x a m e n . Elle s ' appuyai t su r le fait 

q u e les r e q u é r a n t e s ava ien t o b t e n u un l ogemen t à Koursk et qu 'e l les 

r e l eva ien t des d ispos i t ions du t r a i t é d u 30 avril 1994. 

37. Le 6 ma i 1998, le t r i buna l rég iona l de Riga accueill i t le r ecours de 

l 'ACM, e s t i m a n t q u e Nicolai Sl ivenko avait servi d a n s l ' a rmée russe 

j u s q u ' a u 5 j u i n 1994. Eu éga rd au fait q u e celui-ci s 'é ta i t vu a t t r i b u e r un 

l ogemen t à Koursk en 1994 à la su i te de sa r e t r a i t e de l ' a r m é e rus se , le 
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t r ibuna l j u g e a q u e l ' in té ressé avait é té pr ié de q u i t t e r la Le t ton ie avec sa 

famille en ve r tu du t r a i t é . Le t r i buna l cons idéra que la décis ion des 

services de l ' immigra t ion d ' a n n u l e r l ' inscr ipt ion des r e q u é r a n t e s sur le 

r eg i s t r e é ta i t légale . 

38 . Le 12 j u i n 1998, les services d e l ' i m m i g r a t i o n i n f o r m è r e n t la 

p r e m i è r e r e q u é r a n t e q u e l ' a r r ê t é d ' expuls ion du 20 août 1996 avai t pris 

effet lors du p rononcé de la décis ion d ' appe l du 6 ma i 1998. 

39. Le 29 ju i l le t 1998, à la sui te du pourvoi en cassa t ion formé p a r les 

r e q u é r a n t e s , la C o u r s u p r ê m e conf i rma la décision du 6 mai 1998. La h a u t e 

ju r id ic t ion e s t ima q u e Nicolaï Slivenko avai t é té démobi l isé de l ' a rmée 

russe le 5 j u i n 1994. Elle observa q u e les r e q u é r a n t e s s ' é ta ien t vu a t t r i 

b u e r l ' a p p a r t e m e n t s i tué à Koursk d a n s le c ad re de l 'a ide ma té r i e l l e des 

E ta t s -Un i s d ' A m é r i q u e au r e t r a i t des forces a r m é e s russes . S ' appuyan t sur 

le fait q u e Nicolaï Slivenko avait é té démobi l i sé ap rès le 28 j a n v i e r 1992, 

elle conclut q u e les r e q u é r a n t e s , en t a n t q u e p a r e n t e s de celui-ci, avaient 

eu é g a l e m e n t à q u i t t e r la Le t ton ie en appl ica t ion du t r a i t é . 

40. Le 14 s e p t e m b r e 1998, la p r e m i è r e r e q u é r a n t e p r i a PAC M de 

différer l ' exécut ion de l ' a r r ê t é d ' expuls ion . Sa d e m a n d e fut re je tée le 

22 s e p t e m b r e 1998. 

4 1 . Le 7 oc tobre 1998, la p r e m i è r e r e q u é r a n t e forma a u p r è s des 

services de l ' immig ra t i on un r ecour s con t re l ' a r r ê t é d ' expuls ion et solli

ci ta un p e r m i s de séjour ainsi q u e sa ré inscr ip t ion sur le r eg i s t r e . Elle fit 

valoir n o t a m m e n t q u e la Le t ton i e é ta i t sa p a t r i e et celle de sa fille, 

ca r elles y ava ien t passé t o u t e l eur vie et ne posséda ien t la na t iona l i t é 

d ' a u c u n a u t r e pays ; de p lus , il lui fallait s 'occuper de ses p a r e n t s hand i 

capés , r é s iden t s p e r m a n e n t s en L e t t o n i e . 

42. Le 28 oc tobre 1998 en fin de soirée , la police e n t r a d a n s l ' appa r t e 

m e n t des r e q u é r a n t e s . Elles furen t a r r ê t é e s le m ê m e j o u r à 22 h 30. Le 

29 oc tobre 1998, à 0 h 30, un officier de police d é c e r n a un m a n d a t d ' a r r ê t 

à l ' encon t re des r e q u é r a n t e s en app l ica t ion de l 'ar t icle 48-5 de la loi sur 

les é t r a n g e r s . Le m a n d a t précisa i t qu 'e l les ne d é t e n a i e n t a u c u n e pièce 

valable jus t i f ian t leur séjour en L e t t o n i e , et q u e leur inscr ip t ion sur le 

r eg i s t r e des r é s iden t s l e t tons avai t é t é a n n u l é e p a r l ' a r rê t r e n d u en 

d e r n i e r ressor t pa r la C o u r s u p r ê m e le 29 ju i l l e t 1998. Il ind iqua i t aussi 

q u e les in t é re s sées « n ' a v a i e n t pas q u i t t é la Le t ton ie ap rè s le p rononcé de 

l ' a r rê t et qu ' i l y avait des motifs p laus ibles de p e n s e r qu 'e l les sé journa ien t 

i r r é g u l i è r e m e n t en L e t t o n i e » . Les r e q u é r a n t e s s ignè ren t le m a n d a t sur le 

f ondemen t d u q u e l elles furent i m m é d i a t e m e n t placées d a n s un cen t r e de 

r é t e n t i o n p o u r i m m i g r é s en s i tua t ion i r r égu l i è re . 

4 3 . Le 29 oc tobre 1998 é g a l e m e n t , le d i r e c t e u r de l 'ACM a d r e s s a 

à la police de l ' i m m i g r a t i o n une l e t t r e où il e s t ima i t q u e l ' a r r e s t a t i on des 

in t é re s sées avait é té « p r é m a t u r é e » , la p r e m i è r e r e q u é r a n t e ayant formé 

un recours le 7 oc tobre 1998. La l e t t r e ne faisait a u c u n e al lusion à la 

légis la t ion na t iona le . Le d i r e c t e u r de l 'ACM d e m a n d a à la police de 



302 A R R Ê T SL1VENKO c. L E T T O N I E 

l ' immig ra t i on de l ibérer les deux f e m m e s . Celles-ci furent r e m i s e s en 

l iber té le m ê m e j o u r à une h e u r e non préc i sée . 

44. Le 3 février 1999, les in t é re s sées r e ç u r e n t u n e l e t t r e du d i r e c t e u r 

de l 'ACM d a t é e du 29 oc tobre 1998, les in fo rmant qu ' e l l e s deva ien t q u i t t e r 

la Le t ton i e su r - l e - champ . Elles furen t é g a l e m e n t avisées q u e , si elles se 

confo rma ien t de leur plein gré à l ' a r r ê t é d ' expuls ion , elles p o u r r a i e n t 

u l t é r i e u r e m e n t bénéficier d 'un visa leur p e r m e t t a n t de sé jou rne r d a n s le 

pays qua t re -v ing t -d ix j o u r s p a r an . 

45. Le 16 m a r s 1999, l ' a p p a r t e m e n t des p a r e n t s de la p r e m i è r e 

r e q u é r a n t e fut pe rqu i s i t i onné par la police en p r é s e n c e de la d e u x i è m e 

r e q u é r a n t e . Le m ê m e j o u r , à 9 h e u r e s , un officier de police dél ivra un 

m a n d a t d ' a r r ê t à l ' encon t re de celle-ci en ve r tu de l 'ar t icle 48-5 de la loi 

su r les é t r a n g e r s . Le m a n d a t précisa i t que l ' in té ressée ne d é t e n a i t a u c u n e 

pièce valable jus t i f i an t son séjour en L e t t o n i e , et qu ' i l exis ta i t des motifs 

p laus ibles de pense r qu ' e l l e sé journa i t i r r é g u l i è r e m e n t en Le t t on i e . La 

d e u x i è m e r e q u é r a n t e s igna le m a n d a t . Elle fut i m m é d i a t e m e n t a r r ê t é e 

puis d é t e n u e t r e n t e h e u r e s d u r a n t d a n s un c e n t r e de r é t e n t i o n pour 

i m m i g r é s e n s i t ua t ion i r r égu l i è re . Elle fut l ibérée le 17 m a r s 1999. 

46. Le 11 juillet 1999, les r e q u é r a n t e s re jo ign i ren t Nicolai Sl ivenko en 

Russ ie . La d e u x i è m e r e q u é r a n t e avait a lors achevé sa scolar i té secondaire 

en Le t t on i e . En 2001 , à u n e d a t e non préc i sée , les r e q u é r a n t e s on t pr is la 

c i t oyenne té russe en t a n t q u ' e x - r e s s o r t i s s a n t e s de l 'URSS. Elles vivent à 

p résen t à Koursk , d a n s un l ogemen t octroyé par les a u t o r i t é s russes de la 

défense . Aprè s le d é p a r t d e L e t t o n i e des r e q u é r a n t e s , les a u t o r i t é s 

l e t t onnes ont repr i s possession de l ' a p p a r t e m e n t de Riga. Les p a r e n t s de 

la p r e m i è r e r e q u é r a n t e sont r e s t és en Le t ton i e en ra ison de leur s t a t u t de 

«ci toyen d e l ' ex -URSS» . 

47. Les in t é re s sées a f f i rment q u e les p a r e n t s de la p r e m i è r e r e q u é 

r a n t e sont g r a v e m e n t m a l a d e s , mais qu 'e l les n 'on t pu se r e n d r e en 

Le t ton ie p o u r les voir. L ' a r r ê t é d ' expu l s ion du 20 aoû t 1996 faisait 

in te rd ic t ion aux d e u x f e m m e s d ' e n t r e r en Le t ton i e d u r a n t cinq a n n é e s . 

C e t t e in te rd ic t ion a expi ré le 20 aoû t 2001 . A la fin de l ' année 2001 , elles 

on t o b t e n u des visas qu i l eur p e r m e t t e n t de sé jou rne r en Le t ton i e au 

m a x i m u m qua t re -v ing t -d ix j o u r s pa r an . 

48. Nicolai' Sl ivenko ayant q u i t t é la Le t ton ie de son plein g ré , l ' in ter

dict ion d'y e n t r e r ne lui a pas é té é t e n d u e . Il a é té au to r i s é à se r e n d r e en 

Le t ton ie p lus ieurs fois au cours de la pé r iode 1996-2001. 

II. LE D R O I T E T LA P R A T I Q U E I N T E R N E S P E R T I N E N T S 

A. C i t o y e n n e t é e t n a t i o n a l i t é e n L e t t o n i e 

49. Les lois l e t t o n n e s e m p l o i e n t le t e r m e « c i t o y e n n e t é » (pilsonïba) 

pour évoquer la n a t i o n a l i t é d ' u n e p e r s o n n e . D a n s les t r a d u c t i o n s 
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angla i ses officielles des lois na t iona le s , le t e r m e « n a t i o n a l i t é » figure 

que lquefo is e n t r e p a r e n t h è s e s à cô té du t e r m e « c i t o y e n n e t é » . Ainsi , on 

peu t l ire d a n s la t r aduc t ion angla i se officielle de la loi sur les é t r a n g e r s 

( t i t re 1) q u ' « u n « é t r a n g e r » [est] une p e r s o n n e ayant la c i toyenne té 

(na t iona l i t é ) d ' un a u t r e E t a t ; [une] « p e r s o n n e a p a t r i d e » [est] un 

individu qui n ' a pas de c i toyenne té (na t iona l i t é ) ». 

B. C a t é g o r i e s de r é s i d e n t s l e t t o n s 

50. La législat ion l e t t onne en m a t i è r e de na t iona l i t é et d ' i m m i g r a t i o n 

d i s t i ngue p lus ieurs ca t égo r i e s de p e r s o n n e s qu i on t c h a c u n e u n s t a t u t 

spécif ique défini par une loi p a r t i c u l i è r e : 

a) les ci toyens l e t tons (Latvijas Republikas pilsoni), don t le s t a t u t j u r i 

d i q u e est régi p a r la loi du 22 ju i l le t 1994 sur la c i toyenne té (Pilsonïbas 

likums) ; 

b) les «non-c i toyens r é s iden t s p e r m a n e n t s » (nepilsonï), c 'es t -à-di re les 

r e s so r t i s san t s de l ' ex-URSS ayan t p e r d u la na t iona l i t é soviét ique à la sui te 

de la d i spar i t ion de l 'URSS, mais n ' ayan t o b t e n u a u c u n e a u t r e na t iona l i t é 

depu i s lo r s ; ces p e r s o n n e s re lèvent de la loi du 12 avril 1995 sur le s t a t u t 

des c i toyens de l ' ex-URSS (Likums «Par to bijuso PSRSpilsonu statusu, kuriem 

nav Latvijas vai citas valstspilsonïbas») ; elles peuven t auss i ê t r e m e n t i o n n é e s 

sous le nom de «c i toyens de l ' e x - U R S S » ; 

c) les d e m a n d e u r s d 'asi le et les réfugiés, don t le s t a t u t d é p e n d de la loi 

du 7 m a r s 2002 rela t ive à l 'asile (Patvêruma likums) ; 

d) les « a p a t r i d e s » (bezvalstnieki) au sens de la loi du 18 février 1999 

re la t ive a u s t a t u t d ' a p a t r i d e (Likums «Par bezvalstnieka statusu Latvijas 

Republikà»), lue con jo in t emen t avec la loi sur les é t r a n g e r s e t , depuis le 

1 e r ma i 2003, avec la loi sur l ' immig ra t i on , qui a r e m p l a c é la p r é c é d e n t e ; 

e) les « é t r a n g e r s » au sens la rge du t e r m e (àrzemnieki), ca tégor ie qui 

c o m p r e n d les r e s so r t i s s an t s é t r a n g e r s (àrvalstnieki) et les a p a t r i d e s 

(bezvalstnieki) r e levant u n i q u e m e n t de la loi du 9 j u i n 1992 sur l ' en t r ée et 

le séjour des é t r a n g e r s et des a p a t r i d e s en R é p u b l i q u e de Le t ton ie (Likums 

« Par àrvalstnieku un bezvalstnieku iece\osanu un uzturêsanos Latvijas Republikà » ; 

ci -après «loi sur les é t r a n g e r s » ) (avant le 1" mai 2003) et de la loi sur 

l ' immig ra t i on (depuis ce t t e d a t e ) . 

5 1 . La loi sur la c i t oyenne té est fondée sur d e u x p r i n c i p e s : le pr incipe 

d u jus sanguinis et la doc t r ine de la succession d ' E t a t s sur le p lan in te r 

na t iona l et cons t i tu t ionne l . Ainsi , à q u e l q u e s excep t ions p rès , seules les 

p e r s o n n e s qui ava ien t la c i t oyenne té l e t t o n n e au 17 ju in 1940 (da te à 

laquel le la Le t ton i e t o m b a sous la d o m i n a t i o n soviét ique) ainsi que leurs 

d e s c e n d a n t s sont r econnus ipso jure c o m m e des c i toyens l e t t ons (ar t ic le 2 

§ 1). Le seul fait d ' ê t r e né ou d 'avoir l o n g t e m p s rés idé sur le sol le t ton 

ne confère pas la c i t oyenne té l e t t o n n e ; c'est pou rquo i les r e s so r t i s san t s 
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d e l ' ex-URSS ar r ivés en L e t t o n i e p e n d a n t l 'ère sovié t ique (1944-1991) 

et l eurs d e s c e n d a n t s ne se v i ren t pas a u t o m a t i q u e m e n t accorder la 

c i toyenne té ap rè s le r e t o u r d e la Le t ton i e à l ' i ndépendance . 

52. En o u t r e , la loi sur la c i toyenne té prévoit la possibil i té de deven i r 

ci toyen le t ton pa r voie de na tu r a l i s a t i on , selon les condi t ions et la procé

d u r e définies au c h a p i t r e II de la loi. Pour ê t re na tu r a l i s é le t ton , il faut 

avoir rés idé l é g a l e m e n t en L e t t o n i e p e n d a n t les cinq d e r n i è r e s a n n é e s au 

moins , avoir des r evenus p r o v e n a n t d 'une source légale , passe r un e x a m e n 

de ma î t r i s e de la l angue l e t t onne , conna î t r e la C o n s t i t u t i o n l e t t o n n e et 

l 'hymne na t iona l , avoir des conna i s sances de base sur l 'his toire de la 

Le t ton ie , p r ê t e r un s e r m e n t d ' a l l égeance e t , le cas é c h é a n t , r e n o n c e r à 

u n e na t iona l i t é déjà possédée (ar t ic le 12). L 'ar t ic le 11 § 1 é n u m è r e les 

obs tac les à la n a t u r a l i s a t i o n ; ainsi , ce t t e d isposi t ion exclut la n a t u r a 

l isat ion des p e r s o n n e s s u i v a n t e s : 

« [ l e s p e r s o n n e s q u i ] , a p r è s le 17 j u i n 1940, o n t cho is i la R é p u b l i q u e de L e t t o n i e 

c o m m e l ieu d e r é s i d e n c e i m m é d i a t e m e n t a p r è s l e u r d é m o b i l i s a t i o n d e s forces a r m é e s 

de l ' U R S S (de la R u s s i e ) et q u i n ' a v a i e n t p a s l e u r l ieu d e r é s i d e n c e p e r m a n e n t e e n 

L e t t o n i e à la d a t e d e l e u r c o n s c r i p t i o n ou d e l e u r e n r ô l e m e n t (...) » 

53. D a n s la vers ion en v igueur avant le 25 s e p t e m b r e 1998, l 'ar t icle 1 

de la loi sur le s t a t u t des c i toyens de l ' ex-URSS disposai t : 

« 1. R e l è v e n t d e la p r é s e n t e loi les c i t o y e n s d e l ' e x - U R S S q u i r é s i d e n t e n L e t t o n i e 

( . . . ) , q u i r é s i d a i e n t s u r le t e r r i t o i r e l e t t o n a v a n t le l ' r ju i l le t 1992 cl d o n t le d o m i c i l e y 

es t e n r e g i s t r e , q u e l q u e soi t le s t a t u t d e l e u r l o g e m e n t , s'ils n ' o n t p a s la n a t i o n a l i t é 

l e t t o n n e ou ce l le d ' u n a u t r e E t a t , de m ê m e q u e les e n f a n t s m i n e u r s d e ces p e r s o n n e s , 

s'ils n ' o n t p a s la n a t i o n a l i t é l e t t o n n e ou ce l le d ' u n a u t r e E t a t . » 

Dans la vers ion en v igueu r depu i s le 25 s e p t e m b r e 1998, l 'ar t icle 1 de 
ce t t e loi énonce : 

« 1. L e s p e r s o n n e s r e l e v a n t de la p r é s e n t e loi, les « n o n - c i t o y e n s », son t les c i t o y e n s d e 

l ' e x - U R S S r é s i d a n t e n L e t t o n i e (...) a i n s i q u e l e u r s e n f a n t s , r é p o n d a n t a u x c o n d i t i o n s 

c u m u l a t i v e s s u i v a n t e s : 

1) a u 1" j u i l l e t 1992, l e u r d o m i c i l e é t a i t e n r e g i s t r é s u r le t e r r i t o i r e l e t t o n , q u e l 

q u e soi t le s t a t u t de l e u r l o g e m e n t ; ou l e u r d e r n i e r d o m i c i l e e n r e g i s t r é a u l " j u i l l e t 

1992 se t r o u v a i t e n R é p u b l i q u e d e L e t t o n i e ; ou b i e n il e x i s t e u n j u g e m e n t c o n s t a t a n t 

q u ' a v a n t l a d i t e d a t e , ils o n t r é s i d é s u r le t e r r i t o i r e l e t t o n p e n d a n t d ix a n s a u m o i n s ; 

2) ils n ' o n t p a s la n a t i o n a l i t é l e t t o n n e ; 

3) ils n ' o n t p a s e t n ' o n t p a s e u la n a t i o n a l i t é d ' u n a u t r e E t a t . 

2. Le s t a t u ì j u r i d i q u e d e s p e r s o n n e s q u i son t a r r i v é e s en R é p u b l i q u e de L e t t o n i e 

a p r è s le l ' T j u i l l e t 1992 es t d é t e r m i n é p a r les lois r e l a t i v e s a u x é t r a n g e r s e t a u x 

a p a t r i d e s . 

3 . L a p r é s e n t e loi n e s ' a p p l i q u e p a s : 
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1) a u x s p é c i a l i s t e s m i l i t a i r e s affectés a u f o n c t i o n n e m e n t et a u d é m o n t a g e [du 

r a d a r ] m i l i t a i r e de la F é d é r a t i o n de R u s s i e i n s t a l l é s u r le t e r r i t o i r e l e t t o n , a ins i 

q u ' a u p e r s o n n e l civil e n v o y é e n L e t t o n i e à ce t effet ; 

2) a u x p e r s o n n e s d é m o b i l i s é e s d e l ' a r m é e a p r è s le 2 8 j a n v i e r 1992 si , lors de l eu r 

r e c r u t e m e n t , e l les n ' a v a i e n t p a s l e u r l ieu d e r é s i d e n c e p e r m a n e n t e s u r le t e r r i t o i r e 

l e t t o n ou si e l les ne s o n t p a s p a r e n t e s d e c i t o y e n s l e t t o n s ; 

3) a u x c o n j o i n t s d e s p e r s o n n e s [ s u s v i s é e s ] , a in s i q u ' a u x m e m b r e s d e l e u r s f ami l l e s 

r é s i d a n t a v e c e u x , à s a vo i r les e n f a n t s et les a u t r e s p e r s o n n e s à l e u r c h a r g e , s i , 

i n d é p e n d a m m e n t d e la d a t e de l e u r e n t r é e , ils s o n t a r r i v é s e n L e t t o n i e e n r a i s o n d e s 

f o n c t i o n s d ' u n e p e r s o n n e d a n s l ' a r m é e d e la F é d é r a t i o n d e R u s s i e (de l ' U R S S ) ; 

4) a u x p e r s o n n e s a y a n t r e ç u u n e i n d e m n i t é p o u r é t a b l i r l e u r l ieu d e r é s i d e n c e 

p e r m a n e n t e à l ' é t r a n g e r , q u e c e t t e s o m m e a i t é t é a l l o u é e p a r u n e a u t o r i t é c e n t r a l e 

ou m u n i c i p a l e l e t t o n n e ou p a r u n e a u t o r i t é ou f o n d a t i o n i n t e r n a t i o n a l e ou é t r a n g è r e ; 

5) a u x p e r s o n n e s q u i , à la d a t e d u 1 ' r j u i l l e t 1992, a v a i e n t l e u r d o m i c i l e officielle

m e n t e n r e g i s t r é , s a n s l i m i t a t i o n d a n s le t e m p s , d a n s u n E t a t m e m b r e d e la C o m m u 

n a u t é d e s E t a t s i n d é p e n d a n t s . » 

L 'a r t i c le 2 § 2 de la loi s u s m e n t i o n n é e in t e rd i t l ' expuls ion des 

«non-c i toyens» , « s a u f si l ' expuls ion est effectuée c o n f o r m é m e n t à la loi 

e t si un a u t r e E t a t a accep té d 'accuei l l i r la p e r s o n n e e x p u l s é e » . En o u t r e , 

l 'ar t icle 5 (ar t ic le 8 depu i s le 7 avril 2000) d i spose : 

« 1 . L ' a r t i c l e 2 (...) de la p r é s e n t e loi [ c o n c e r n e ] é g a l e m e n t les a p a t r i d e s e t l e u r s 

d e s c e n d a n t s q u i n ' o n t e t n ' o n t e u a u c u n e n a t i o n a l i t é et q u i , a v a n t le 1 " j u i l l e t 1992, 

r é s i d a i e n t s u r le t e r r i t o i r e l e t t o n et y a v a i e n t l e u r d o m i c i l e e n r e g i s t r é à t i t r e 

p e r m a n e n t (...) 

2. L ' a r t i c l e 2 de la p r é s e n t e loi c o n c e r n e é g a l e m e n t les p e r s o n n e s q u i ont la 

n a t i o n a l i t é d ' u n a u t r e E t a t e t l e u r s d e s c e n d a n t s , q u i o n t r é s i d é s u r le t e r r i t o i r e l e t t o n 

a v a n t le 1" j u i l l e t 1992 et d o n t le d o m i c i l e y a é t é e n r e g i s t r é à t i t r e p e r m a n e n t (. . .) , s'ils 

n ' o n t p a s la n a t i o n a l i t é l e t t o n n e ( . . . )» 

Enfin, l 'ar t icle 49 r econna î t la p r i m a u t é , par r a p p o r t à la législat ion 

na t i ona l e , des accords i n t e r n a t i o n a u x en m a t i è r e d ' i m m i g r a t i o n «conclus 

p a r la R é p u b l i q u e de Le t ton ie et app rouvés pa r le P a r l e m e n t » . 

54. Les disposi t ions p e r t i n e n t e s de la loi sur les é t r a n g e r s é t a i e n t ainsi 

l ibe l lées : 

A r t i c l e 11 

« T o u t é t r a n g e r ou a p a t r i d e a le d r o i t d e s é j o u r n e r en R é p u b l i q u e de L e t t o n i e 

p e n d a n t p l u s d e t r o i s m o i s [version en vigueur depuis te 25 mai 1999: « p l u s d e q u a t r e -

v i n g t - d i x j o u r s a u c o u r s d ' u n s e m e s t r e » ] , s o u s r é s e r v e q u ' i l o b t i e n n e u n p e r m i s d e 

s é j o u r c o n f o r m é m e n t a u x d i s p o s i t i o n s de la p r é s e n t e loi. (...) » 

A r t i c l e 23 

« P e u v e n t o b t e n i r u n p e r m i s d e s é j o u r p e r m a n e n t : 

(...) 
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2. le con jo in t d ' u n c i t o y e n l e t t o n , d ' u n « n o n - c i t o y e n r é s i d e n t p e r m a n e n t » d e 

L e t t o n i e ou d ' u n é t r a n g e r ou a p a t r i d e [ l u i - m ê m e ] t i t u l a i r e d ' u n p e r m i s d e s é j o u r 

p e r m a n e n t , c o n f o r m é m e n t [à l ' a r t i c l e ] (...) 26 d e la p r é s e n t e loi, a i n s i q u e les e n f a n t s 

m i n e u r s o u à c h a r g e de ce c o n j o i n t (...) » 

55. Lors de son e n t r é e en v igueur , la loi sur les é t r a n g e r s ne compor 

ta i t a u c u n e disposi t ion exc luan t les m e m b r e s actifs de l ' a r m é e russe 

démobi l i sés a p r è s le 28 j a n v i e r 1992. Le r è g l e m e n t n" 297 du 6 aoû t 1996, 

conf i rmé p a r la loi du 18 d é c e m b r e 1996, modifia ainsi l 'ar t ic le 23 : 

« P e u v e n t o b t e n i r un p e r m i s d e s é j o u r p e r m a n e n t les é t r a n g e r s q u i , a u 1" j u i l l e t 1992, 

a v a i e n t l e u r l ieu d e r é s i d e n c e o f f i c i e l l e m e n t e n r e g i s t r é p o u r u n e d u r é e i l l i m i t é e e n 

R é p u b l i q u e d e L e t t o n i e si, lo r s d u d é p ô t d e la d e m a n d e d e p e r m i s d e s é j o u r p e r m a 

n e n t , ils on t l e u r l ieu d e r é s i d e n c e o f f i c i e l l emen t e n r e g i s t r é en R é p u b l i q u e d e L e t t o n i e 

et s ' ils son t i n s c r i t s s u r le r e g i s t r e d e s r é s i d e n t s . 

Les c i t o y e n s d e l ' e x - U R S S a y a n t a c q u i s la n a t i o n a l i t é d ' u n a u t r e E t a t a v a n t le 

1 e r s e p t e m b r e 1996 d o i v e n t d é p o s e r l e u r d e m a n d e de p e r m i s de s é j o u r p e r m a n e n t a u 

p lus t a r d le 31 m a r s 1997. Les c i t o y e n s de l ' e x - U R S S a y a n t a c q u i s la n a t i o n a l i t é d ' u n 

a u t r e E t a t a p r è s le 1" s e p t e m b r e 1996 d o i v e n t d é p o s e r l e u r d e m a n d e d a n s le d é l a i de 

six m o i s à p a r t i r de la d a t e à l a q u e l l e ils on t a c q u i s la n a t i o n a l i t é é t r a n g è r e . 

L e p r é s e n t a r t i c l e ne s ' a p p l i q u e p a s : 

1) a u x s p é c i a l i s t e s m i l i t a i r e s a f fec tés a u f o n c t i o n n e m e n t et a u d é m o n t a g e [du r a d a r ] 

m i l i t a i r e d e la F é d é r a t i o n de R u s s i e i n s t a l l é s u r le t e r r i t o i r e l e t t o n , a i n s i q u ' a u p e r s o n 

ne l civil envoyé e n L e t t o n i e à ce t e f f e t ; 

2) a u x p e r s o n n e s d é m o b i l i s é e s d u se rv ice m i l i t a i r e ac t i f a p r è s le 2 8 j a n v i e r 1992 si, 

lors d e l e u r r e c r u t e m e n t , e l l es n ' a v a i e n t p a s l e u r l ieu de r é s i d e n c e p e r m a n e n t e s u r le 

t e r r i t o i r e l e t t o n o u si e l l e s ne son t p a s p a r e n t e s de c i t o y e n s l e t t o n s ; 

3) a u x c o n j o i n t s d e s p e r s o n n e s [ s u s v i s é e s ] , a i n s i q u ' a u x m e m b r e s d e l e u r s f ami l l e s 

r é s i d a n t avec e u x , à savo i r les e n f a n t s et les a u t r e s p e r s o n n e s à l e u r c h a r g e , si , 

i n d é p e n d a m m e n t d e la d a t e d e l e u r e n t r é e , ils s o n t a r r i v é s e n L e t t o n i e e n r a i s o n d e s 

f o n c t i o n s d ' u n e p e r s o n n e d a n s l ' a r m é e d e la F é d é r a t i o n d e R u s s i e (de l ' U R S S ) . » 

56. Les p e r s o n n e s r é s idan t l é g a l e m e n t en Le t ton i e sont inscr i tes sur 

le r eg i s t r e des r é s iden t s et se voient a t t r i b u e r un n u m é r o d ' ident i f ica

t ion pe r sonne l l e (personas kods). Les moda l i t é s de f o n c t i o n n e m e n t de ce 

r eg i s t r e , t enu p a r les services de l ' in té r ieur , sont définies pa r la loi du 

27 août 1998 sur le r eg i s t r e des r é s iden t s (Iedzïvotâju registra likums), qui a 

r e m p l a c é l ' anc ienne loi du 11 d é c e m b r e 1991 (Likums «Par iedzïvotâju 

registru » ) . 

57. Selon les in fo rmat ions fournies pa r le g o u v e r n e m e n t dé fendeur , 

q u e l q u e neuf cen t s p e r s o n n e s - p a r e n t e s de mi l i ta i res russes t enus de 

q u i t t e r la Le t ton ie en ve r tu du t r a i t é - ont pu légal iser l eur séjour en 

Le t ton i e soit pa rce qu 'e l les ava ien t la c i toyenne té l e t t o n n e , soit pa rce 

qu 'e l les é t a i en t p a r e n t e s de c i toyens l e t tons et qu 'e l les n ' é t a i e n t pas 

a r r ivées en Le t ton i e en ra ison des fonctions q u e leurs p roches occupa ien t 

dans l ' a r m é e sovié t ique . 
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C. L'expulsion des étrangers et leur détention pendant la 
procédure d'expulsion 

58. L 'a r t ic le 35 de la loi sur les é t r a n g e r s énonce les cas d a n s lesquels 

la dé l ivrance d ' un pe rmis de séjour, m ê m e t e m p o r a i r e , est exclue. 

L 'a r t ic le 36 de ce t t e m ê m e loi é n u m è r e les ra isons qui p e u v e n t e n t r a î n e r 

l ' annu la t ion d ' un p e r m i s de séjour. Le fait d ' ê t r e un m e m b r e act i f de 

l ' a rmée russe ap rè s le 28 j a n v i e r 1992 ne figure sur a u c u n e de ces deux 

l is tes. 

Le point 1 de l 'ar t icle 36 s u s m e n t i o n n é prévoit l ' annu la t i on du pe rmis 

de séjour lo rsque son t i tu la i re « a s c i e m m e n t fourni de fausses informa

t ions au D é p a r t e m e n t » . Le point 3 envisage les m ê m e s conséquences si 

l ' in té ressé «fait l é g i t i m e m e n t c r a i n d r e aux au to r i t é s c o m p é t e n t e s qu' i l 

puisse p r é s e n t e r un d a n g e r pour l 'o rdre et la s û r e t é publics ou la sécur i té 

n a t i o n a l e » . Le point 6 vise les p e r s o n n e s «qu i se sont engagées pour 

servir , d a n s l ' a r m é e ou a u t r e m e n t , un E t a t é t r a n g e r , sauf les cas où cet 

e n g a g e m e n t est prévu pa r des accords i n t e r n a t i o n a u x » . Enfin, le point 14 

conce rne les p e r s o n n e s ayant « r e ç u une i n d e m n i t é p o u r é tab l i r leur lieu 

de rés idence p e r m a n e n t e à l ' é t r ange r , que ce t t e s o m m e ait é té a l louée par 

u n e a u t o r i t é c e n t r a l e ou mun ic ipa l e l e t t onne ou pa r une a u t o r i t é ou 

fondat ion i n t e r n a t i o n a l e ou é t r a n g è r e » . 

59. Aux t e r m e s de l 'ar t icle 38 de la loi p réc i t ée , le d i r e c t e u r du 

D é p a r t e m e n t de l ' i n t é r i eu r ou le d i r e c t e u r d ' u n e u n i t é r ég iona le du 

D é p a r t e m e n t dél ivre un a r r ê t é d 'expuls ion lorsque la p e r s o n n e é t r a n g è r e 

ou a p a t r i d e rés ide su r le t e r r i t o i r e na t i ona l sans ê t r e en possession d 'un 

visa ou d ' un p e r m i s de séjour en cours de val id i té , ou l o r squ ' une a u t r e 

condi t ion m e n t i o n n é e pa r l 'ar t icle 36 est r empl i e . 

60. Les ar t ic les 39 et 40 d i sposen t : 

Article 39 

« L o r s q u e l ' a r r ê t é d ' e x p u l s i o n es t p r i s à l ' e n c o n t r e d ' u n e p e r s o n n e a y a n t e n L e t t o n i e 

d e s p r o c h e s à c h a r g e , ceux-c i d o i v e n t p a r t i r avec e l l e . L ' a r r ê t é d ' e x p u l s i o n n e c o n c e r n e 

p a s les m e m b r e s de la f ami l l e q u i son t c i t o y e n s ou n o n - c i t o y e n s d e L e t t o n i e . » 

Article 40 

« L ' i n t é r e s s é do i t q u i t t e r le t e r r i t o i r e n a t i o n a l d a n s le d é l a i de s e p t j o u r s à c o m p t e r d u 

m o m e n t o ù l ' a r r ê t é d ' e x p u l s i o n lui a é t é no t i f i é , si t o u t e f o i s ce t a r r ê t é n ' e s t f r appé 

d ' a u c u n r e c o u r s a u s e n s d u p r é s e n t a r t i c l e . 

Les p e r s o n n e s v i s é e s p a r l ' a r r ê t é d ' e x p u l s i o n o n t la f a c u l t é d e s'y o p p o s e r d a n s le d é l a i 

de s e p t j o u r s p a r voie d e r e c o u r s d e v a n t le d i r e c t e u r d u D é p a r t e m e n t , q u i e s t t e n u d e 

p r o l o n g e r le p e r m i s d e s é j o u r p e n d a n t la d u r é e de l ' e x a m e n d u r e c o u r s . 

L a d é c i s i o n d u d i r e c t e u r d u D é p a r t e m e n t p e u t fa i re l 'obje t d ' u n r e c o u r s d e v a n t 

le t r i b u n a l du lieu d u s i è g e d u D é p a r t e m e n t d a n s le d é l a i de s e p t j o u r s à p a r t i r d u 

m o m e n t de sa n o t i f i c a t i o n . » 
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6 1 . L 'a r t ic le 48 p e r m e t à la police de r ecour i r à la force pour faire 

sor t i r de Le t ton i e une p e r s o n n e qu i ne se conforme pas à un a r r ê t é 

d ' expuls ion . En ve r tu de l 'ar t ic le 48-4, la police peu t a r r ê t e r une 

p e r s o n n e en vue de l ' exécut ion d 'un a r r ê t é d 'expuls ion . 

Selon l 'ar t icle 48-5, la police peu t a r r ê t e r une p e r s o n n e en l ' absence 

d ' un a r r ê t é d 'expuls ion lorsque : 

1) l ' in té ressé est e n t r é d a n s le pays de m a n i è r e i l l éga le ; 

2) l ' in té ressé a s c i e m m e n t fourni aux a u t o r i t é s c o m p é t e n t e s de 

fausses in fo rma t ions pour o b t e n i r un visa ou un p e r m i s de séjour ; 

3) les au to r i t é s ont de b o n n e s ra i sons de pense r q u e l ' in té ressé va se 

cacher ou qu' i l n ' a pas de lieu de rés idence p e r m a n e n t ; 

4) les a u t o r i t é s ont de b o n n e s ra isons de pense r q u e l ' in té ressé r e p r é 

sen te u n e m e n a c e p o u r l 'o rdre publ ic ou la sécur i t é na t i ona l e . 

D a n s les cas s u s m e n t i o n n é s , la police a la faculté de g a r d e r u n e per

sonne en d é t e n t i o n pour une d u r é e m a x i m u m de so ixan te -douze h e u r e s 

ou, si un p r o c u r e u r en a é té in fo rmé , pour u n e d u r é e m a x i m u m de 

dix j o u r s . La police por te i m m é d i a t e m e n t l ' a r r e s t a t i on à la conna i s sance 

des services de l ' i m m i g r a t i o n afin q u ' u n e décision d ' expuls ion par la force 

puisse ê t r e pr i se . Les d isposi t ions de l 'ar t icle 40 de la loi p e r m e t t e n t à 

l ' in té ressé de fo rmer un r ecour s con t r e l ' a r r ê t é d ' expuls ion . 

En ve r tu de l 'ar t ic le 48-6, la p e r s o n n e faisant l 'objet d 'un tel a r r ê t é peu t 

ê t re d é t e n u e j u s q u ' à l ' exécut ion de la m e s u r e , et l ' a r r ê t é doit ê t r e por té à 

la conna i s sance d 'un p r o c u r e u r . 

Selon l 'ar t icle 48-7, la p e r s o n n e a r r ê t é e est i m m é d i a t e m e n t in formée 

des motifs de son a r r e s t a t i o n et de son dro i t de se faire ass i s te r pa r un 

avocat . 

D ' a p r è s l 'ar t ic le 48-10, la police a la faculté d ' a r r ê t e r u n e p e r s o n n e 

é t r a n g è r e ou a p a t r i d e r é s idan t en Le t ton i e sans visa ou p e r m i s de séjour 

en cours de val id i té . L ' in t é ressé est condui t a u p r è s des services de l ' immi

g ra t i on ou d a n s un c e n t r e de d é t e n t i o n de la police, et ce d a n s un déla i de 

trois h e u r e s . 

D . A c t i o n p o u r a t t e i n t e à u n d r o i t i n d i v i d u e l 

62. Le c h a p i t r e 24-A du code de p r o c é d u r e civile g a r a n t i t le dro i t de 

saisir le t r i buna l d 'un recours con t r e un ac t e a d m i n i s t r a t i f ayan t po r t é 

a t t e i n t e à un dro i t individuel . 

L 'ar t ic le 239-2 § 1 ind ique q u ' u n e p la in te con t re un ac te (décision) 

d ' une au to r i t é pub l ique peu t ê t r e déposée a u p r è s d 'un t r i buna l , l o r squ 'un 

recours h i é r a r c h i q u e sur ce point a déjà é té t r a n c h é p a r l ' au tor i t é admi 

nis t ra t ive c o m p é t e n t e . 

En ve r tu de l 'ar t ic le 239-3 § 1 du code , la p la in te a u p r è s d ' un t r i buna l 

peu t ê t r e formée d a n s le dé la i d ' un mois à c o m p t e r de la d a t e de notifi-
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ca t ion du rejet du recours h i é r a r c h i q u e , ou d a n s le dé la i d ' un mois à 

c o m p t e r de la d a t e de l 'acte l i t igieux si la p e r s o n n e conce rnée n ' a reçu 

a u c u n e r éponse . 

L 'a r t i c le 239-5 dispose q u e le t r i buna l doit e x a m i n e r la p la in te dans 

le déla i de dix j o u r s et i n t e r r o g e r le cas é c h é a n t les p a r t i e s et d ' a u t r e s 

p e r s o n n e s . 

Selon l 'ar t icle 239-7, si le t r i buna l e s t ime q u e l 'acte l i t igieux por te 

a t t e i n t e aux dro i t s individuels de l ' in té ressé , il r en d u n j u g e m e n t qui 

oblige l ' au to r i t é conce rnée à r e m é d i e r à c e t t e violat ion. 

E. « E n r e g i s t r e m e n t » d u l i e u d e r é s i d e n c e 

63. D a n s le cad re de la légis lat ion sovié t ique , un ci toyen étai t 

« e n r e g i s t r é » (propiska) à u n e ad re s se d o n n é e , au moyen d 'un sceau 

spécifique apposé sur son passepor t et a t t e s t a n t de son lieu de rés idence 

p e r m a n e n t e aux fins du droi t i n t e r n e . C e sys tème d ' « e n r e g i s t r e m e n t » est 

r es té en v igueur d a n s la légis la t ion l e t t o n n e ap rè s le r e t o u r de la Le t ton ie 

à l ' i n d é p e n d a n c e , en 1991. 

III. LE T R A I T É R U S S O - L E T T O N SUR LE RETRAIT DES F O R C E S 

ARMÉES RUSSES 

64. Le t r a i t é russo- le t ton re la t i f aux condi t ions , dé la is et o rd re du 

r e t r a i t comple t du t e r r i t o i r e de la R é p u b l i q u e de L e t t o n i e des forces 

a r m é e s de la F é d é r a t i o n de Russie et à leur s t a t u t p e n d a n t le r e t r a i t 

(«le t r a i t é » ) a é té signé à Moscou le 30 avril 1994, publ ié d a n s Latvijas 

Vêstnesis (le j o u r n a l officiel) le 10 d é c e m b r e 1994, et est e n t r é en v igueur 

le 27 février 1995. 

D a n s le p r é a m b u l e du t r a i t é , les P a r t i e s ont déc la ré n o t a m m e n t q u ' e n 

s ignan t cet i n s t r u m e n t elles dés i r a i en t « s u r m o n t e r les conséquences 

néga t ives de leur h is to i re c o m m u n e » . 

65. Les a u t r e s disposi t ions p e r t i n e n t e s du t r a i t é sont ainsi l ibel lées : 

A r t i c l e 2 

« L e s fo rces a r m é e s d e la F é d é r a t i o n d e R u s s i e q u i t t e r o n t le t e r r i t o i r e de la 

R é p u b l i q u e d e L e t t o n i e a v a n t le 31 a o û t 1994. 

L e r e t r a i t d e s forces a r m é e s d e la F é d é r a t i o n d e R u s s i e c o n c e r n e t o u t e s les p e r s o n n e s 

f a i s a n t p a r t i e d e s forces a r m é e s r u s s e s , les m e m b r e s d e l e u r s f ami l l e s et l e u r s b i ens 

m o b i l i e r s . 

L a f e r m e t u r e d e s b a s e s m i l i t a i r e s e t la d é m o b i l i s a t i o n d u p e r s o n n e l m i l i t a i r e s u r le 

t e r r i t o i r e d e la R é p u b l i q u e d e L e t t o n i e a p r è s le 2 8 j a n v i e r 1992 n e p e u v e n t p a s ê t r e 

c o n s i d é r é e s c o m m e le r e t r a i t d e forces a r m é e s . 

( . . . ) . , 
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A r t i c l e 3 , c i n q u i è m e p a r a g r a p h e 

« La F é d é r a t i o n d e R u s s i e i n f o r m e r a la R é p u b l i q u e de L e t t o n i e a u su je t d e son effectif 
m i l i t a i r e p r é s e n t s u r le t e r r i t o i r e l e t t o n et d e s p r o c h e s d e s m e m b r e s d e c e t effectif. 

D o r é n a v a n t , e l le f o u r n i r a r é g u l i è r e m e n t , e t a u m o i n s c h a q u e t r i m e s t r e , d e s i n f o r m a 

t i o n s s u r le r e t r a i t et l ' évo lu t i on q u a n t i t a t i v e de c h a c u n d e s g r o u p e s s u s m e n t i o n n é s . 

( . . . )» 

A r t i c l e 9 

« La R é p u b l i q u e de L e t t o n i e g a r a n t i t les d r o i t s e t les l i b e r t é s d e s p e r s o n n e s a u se rv ice 

d e s forces a r m é e s d e la F é d é r a t i o n d e R u s s i e q u i s o n t c o n c e r n é e s p a r le r e t r a i t , a i n s i q u e 

d e l e u r s p r o c h e s , c o n f o r m é m e n t à la l ég i s l a t i on de la R é p u b l i q u e d e L e t t o n i e e t a u x 

r è g l e s d u d r o i t i n t e r n a t i o n a l . » 

A r t i c l e 15 

«( . . . ) A p p l i c a b l e à t i t r e p r o v i s o i r e à c o m p t e r d e la d a t e d e sa s i g n a t u r e , [le p r é s e n t 

t r a i t é ] e n t r e r a e n v i g u e u r à la d a t e d e l ' é c h a n g e d e s i n s t r u m e n t s d e r a t i f i c a t i o n . (...) » 

66. Les moda l i t é s de mise en œ u v r e du t r a i t é s u s m e n t i o n n é p a r la 

Le t ton i e sont régies pa r le r è g l e m e n t n" 118 du 22 avril 1995, d o n t les 

pa r t i e s p e r t i n e n t e s du p a r a g r a p h e 2 sont ainsi l ibe l lées : 

« L e m i n i s t è r e d e l ' I n t é r i e u r : 

(...) 

2 .2 . d é l i v r e d e s p e r m i s d e s é j o u r c o n f o r m é m e n t à la l i s te d e s m i l i t a i r e s q u ' i l a 

vér i f i ée (...) a u x m i l i t a i r e s r u s s e s d é m o b i l i s é s q u i , au 2 8 j a n v i e r 1992, r é s i d a i e n t s u r le 

t e r r i t o i r e l e t t o n e t q u i o n t é t é e n r e g i s t r é s a u p r è s du D é p a r t e m e n t c h a r g é d e s q u e s t i o n s 

d e n a t i o n a l i t é et d ' i m m i g r a t i o n (...) 

2 .3 . p r e n d d e s a r r ê t é s d ' e x p u l s i o n c o n t r e les m i l i t a i r e s s é j o u r n a n t i l l é g a l e m e n t e n 

R é p u b l i q u e de L e t t o n i e , e t c o n t r ô l e l ' e x é c u t i o n d e ces a r r ê t é s ; ( . . . )» 

67. U n accord russo- le t ton , é g a l e m e n t signé le 30 avril 1994, po r t e sur 

la p ro tec t ion sociale des mi l i t a i res de la F é d é r a t i o n de Russ ie r e t r a i t é s 

et des m e m b r e s de leurs familles qu i r é s iden t sur le t e r r i t o i r e de la 

R é p u b l i q u e de L e t t o n i e . L 'ar t ic le 2 de cet accord, appl icable p o u r l 'essen

tiel aux p e r s o n n e s démobi l i sées de l ' a rmée sovié t ique avant le r e t o u r de 

la Le t ton ie à l ' i n d é p e n d a n c e , d ispose : 

« L e s p e r s o n n e s v i s é e s p a r le p r é s e n t a c c o r d j o u i s s e n t d e l e u r s d r o i t s f o n d a m e n t a u x 

s u r le t e r r i t o i r e de la R é p u b l i q u e d e L e t t o n i e , c o n f o r m é m e n t a u x n o r m e s d u d r o i t 

i n t e r n a t i o n a l , a u x d i s p o s i t i o n s d u p r é s e n t a c c o r d et à la l é g i s l a t i o n l e t t o n n e . 

L e s p e r s o n n e s a u x q u e l l e s s ' a p p l i q u e le p r é s e n t a c c o r d (...) e t q u i r é s i d a i e n t d e 

m a n i è r e p e r m a n e n t e s u r le t e r r i t o i r e de la R é p u b l i q u e d e L e t t o n i e a v a n t le 2 8 j a n v i e r 

1992, y c o m p r i s les p e r s o n n e s p o u r l e s q u e l l e s les f o r m a l i t é s p e r t i n e n t e s n ' o n t p a s é t é 

r e m p l i e s e t q u i f i g u r e n t s u r les l i s tes c o n f i r m é e s p a r les d e u x P a r t i e s et j o i n t e s à 

l ' a cco rd , c o n s e r v e n t le d r o i t d e r é s i d e r s a n s e n t r a v e s u r le t e r r i t o i r e l e t t o n si e l l es le 

d é s i r e n t . P a r a c c o r d e n t r e les P a r t i e s , les p e r s o n n e s q u i r é s i d a i e n t d e m a n i è r e p e r 

m a n e n t e s u r le t e r r i t o i r e l e t t o n a v a n t le 28 j a n v i e r 1992 et q u i , p o u r d e s r a i s o n s 
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d i v e r s e s , n ' o n t p a s é t é i n s c r i t e s s u r les l i s t e s s u s m e n t i o n n é e s , p e u v e n t ê t r e a j o u t é e s à 

ce l les -c i . (...) »> 

EN D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 8 DE LA 

C O N V E N T I O N 

68 . Les r e q u é r a n t e s a l l è g u e n t q u e l eu r é l o i g n e m e n t d e Le t ton i e 

e m p o r t e violat ion de l 'ar t icle 8 de la Conven t ion , a insi libellé : 

« 1. T o u t e p e r s o n n e a d r o i t a u r e s p e c t d e s a vie p r i v é e e t f a m i l i a l e , d e s o n d o m i c i l e et 

d e s a c o r r e s p o n d a n c e . 

2. Il n e p e u t y avo i r i n g é r e n c e d ' u n e a u t o r i t é p u b l i q u e d a n s l ' e x e r c i c e de ce d r o i t q u e 

p o u r a u t a n t q u e c e t t e i n g é r e n c e est p r é v u e p a r la loi e t q u ' e l l e c o n s t i t u e u n e m e s u r e 

q u i , d a n s u n e s o c i é t é d é m o c r a t i q u e , es t n é c e s s a i r e à la s é c u r i t é n a t i o n a l e , à la s û r e t é 

p u b l i q u e , a u b i e n - ê t r e é c o n o m i q u e d u p a y s , à la d é f e n s e d e l ' o r d r e et à la p r é v e n t i o n 

d e s i n f r a c t i o n s p é n a l e s , à la p r o t e c t i o n d e la s a n t é ou d e la m o r a l e , ou à la p r o t e c t i o n 

d e s d r o i t s e t l i b e r t é s d ' a u t r u i . » 

A. Thèses des pa r t i e s 

1. Les requérantes 

69. Les r e q u é r a n t e s aff i rment q u e leur é lo ignemen t de Let tonie 

e m p o r t e violat ion d e leur droi t au respect de l eu r «vie p r ivée» , d e leur 

«vie fami l ia le» et de leur «domic i l e» , au sens de l 'ar t icle 8 de la Con

vent ion. Elles e s t i m e n t q u e ni la législat ion l e t tonne ni le t r a i t é russo-

le t ton sur le r e t r a i t des forces a r m é e s russes , c o r r e c t e m e n t i n t e rp r é t é s , 

n ' imposa ien t leur é lo ignemen t , et q u ' e n t ou t e hypothèse l ' ingérence qui 

en est r é su l t ée dans l 'exercice du droi t préc i té ne poursuivai t a u c u n but 

l ég i t ime et n 'é ta i t pas nécessa i re dans u n e société d é m o c r a t i q u e . Les 

in té ressées déc la ren t é g a l e m e n t q u ' à cause d ' une mauva i se i n t e rp ré 

ta t ion du t r a i t é russo- le t ton pa r les ju r id ic t ions l e t tonnes , elles ont pe rdu 

le s t a tu t j u r i d i q u e don t elles jou issa ien t en Le t ton i e et ont é té forcées à 

q u i t t e r ce pays en ra ison des c h a n g e m e n t s pol i t iques et non pas du fait de 

leurs p ropres ac t ions . 

70. A cet éga rd , les r e q u é r a n t e s s o u t i e n n e n t qu ' e l l e s ava ien t en réa l i té 

le droi t d ' ob ten i r un s t a t u t j u r i d i q u e en Le t ton i e selon la légis lat ion de ce 

pays, et q u e le t r a i t é russo- le t ton su r le r e t r a i t des forces a r m é e s russes 

n 'ava i t a u c u n e incidence sur ce po in t . Elles e s t i m e n t qu ' e l l e s é t a i en t en 

dro i t d ' ê t r e inscr i tes c o m m e r é s i d e n t e s p e r m a n e n t e s en L e t t o n i e en 

ve r tu de la loi sur le s t a t u t des c i toyens de l ' ex-URSS. D ' a p r è s el les, la 

seule res t r i c t ion p révue p a r ce t t e loi (ar t ic le 1) et pa r la loi su r les 

é t r a n g e r s (ar t ic le 23) au dro i t d ' ob ten i r u n p e r m i s de séjour p e r m a n e n t 
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en L e t t o n i e é ta i t le cas d ' une p e r s o n n e a r r ivée en Le t ton i e en t a n t q u e 

m e m b r e de la famille d ' un mi l i t a i re sovié t ique ou russe n ' ayan t pas 

encore pris sa r e t r a i t e de l ' a r m é e au 28 j a n v i e r 1992. O r la p r e m i è r e 

r e q u é r a n t e est a r r ivée en Le t ton i e avec son p è r e , qu i avai t pris sa 

r e t r a i t e avan t le 28 j a n v i e r 1992, et la d e u x i è m e r e q u é r a n t e est née en 

Le t ton i e et y a passé t o u t e sa vie. P a r t a n t , les deux f e m m e s pouva ien t 

p r é t e n d r e a u s t a t u t de «c i toyen de l ' ex -URSS» et au p e r m i s de séjour 

p e r m a n e n t , ainsi q u ' à l ' inscr ipt ion sur le r eg i s t r e des r é s i d e n t s l e t tons . 

Sur ce poin t , les i n t é r e s sées conc luen t q u e leur inscr ip t ion sur le r eg i s t r e 

effectuée le 3 m a r s 1994 é ta i t p a r f a i t e m e n t légale. 

71. Les r e q u é r a n t e s a jou ten t q u e les a u t o r i t é s l e t t onnes ont i n t e r p r é t é 

le dro i t l e t ton d e m a n i è r e incor rec te en a n n u l a n t pa r la su i te le s t a t u t 

j u r i d i q u e dont elles jou i s sa ien t en Le t ton ie au mot i f qu 'e l les é t a i en t 

p a r e n t e s de Nicolai' Sl ivenko. D ' a p r è s elles, leur droi t de r é s ide r en 

Le t ton i e n ' é t a i t pas lié au s t a t u t j u r i d i q u e de ce d e r n i e r . Les d e u x 

f e m m e s a d m e t t e n t q u e le t r a i t é russo- le t ton sur le r e t r a i t des forces 

a r m é e s russes exigeai t q u e les mi l i t a i res russes q u i t t e n t la L e t t o n i e , 

mais il ne visait pas les s i tua t ions tel les q u e la leur , où les p roches d ' un 

mi l i t a i r e russe sont en fait a r r ivés en Le t ton i e sans lui, on t c réé des l iens 

famil iaux avec lui a lors qu ' i l s vivaient déjà dans le pays et ont o b t e n u un 

s t a t u t j u r i d i q u e en Le t ton i e ap rè s le r e t o u r à l ' i ndépendance de cet E t a t . 

Ainsi , le t r a i t é ne pouvai t ê t r e app l i qué aux in t é r e s sées « s a n s qu ' i l fût 

d é t e r m i n é c o m m e n t elles é t a i en t a r r ivées en Le t ton i e et que l les é t a i en t 

les lois na t iona le s qui rég i ssa ien t leur s t a t u t » . Selon les r e q u é r a n t e s , la 

décision des a u t o r i t é s l e t t onnes de leur a p p l i q u e r le t r a i t é et de les pr iver 

de leur s t a t u t j u r i d i q u e en Le t ton i e é t a i t i l légale. 

72. P a r a i l leurs , les i n t é re s sées c o n t e s t e n t les d i res du g o u v e r n e m e n t 

d é f e n d e u r selon lesquels les au to r i t é s l e t t o n n e s les ont pr ivées de ce s t a t u t 

j u r i d i q u e au mot i f é g a l e m e n t q u ' e n d é p o s a n t sa d e m a n d e de p e r m i s de 

séjour p e r m a n e n t la p r e m i è r e r e q u é r a n t e a u r a i t fourni de fausses infor

m a t i o n s sur la profession de Nicolai Slivenko. Les in té ressées af f i rment 

q u e la p r e m i è r e d ' e n t r e elles n ' a j a m a i s m e n t i aux a u t o r i t é s au sujet 

du s t a t u t de son m a r i et que le d o c u m e n t p rodui t à cet é g a r d p a r le 

g o u v e r n e m e n t d é f e n d e u r est un faux ( p a r a g r a p h e s 19-20 c i -dessus) . Sur 

ce poin t , les r e q u é r a n t e s sou l ignen t é g a l e m e n t q u ' a u cours de la procé

d u r e u l t é r i e u r e sur la légal i té de leur séjour en Le t ton i e les services de 

l ' i m m i g r a t i o n n 'on t relevé a u c u n e fausse in fo rmat ion qu 'e l les a u r a i e n t 

fournie et les ju r id i c t ions l e t t o n n e s n 'on t pas d é m o n t r é q u e les in t é 

ressées a u r a i e n t , à q u e l q u e s t ade q u e ce soit, p r é s e n t é les in fo rmat ions 

don t le g o u v e r n e m e n t d é f e n d e u r fait é t a t . A ce sujet , les r e q u é r a n t e s 

conc luent qu 'e l les a u r a i e n t dû ê t r e au to r i s ée s à r e s t e r en Le t ton i e et q u e 

l ' a r r ê t é d ' expuls ion du 20 aoû t 1996 é ta i t u n e ingé rence d a n s l 'exercice de 

l eu r s d ro i t s au t i t re de l 'ar t icle 8 d e la Conven t ion , i ngé rence qu i n ' é t a i t 

pas p e r m i s e pa r la loi au sens du second p a r a g r a p h e de ce t t e d isposi t ion. 
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73. De plus , l ' ingérence ne poursuiva i t a u c u n bu t l ég i t ime visé par 

ce t t e d isposi t ion et , en tout é t a t de cause , n ' é t a i t pas nécessa i re dans 

u n e société d é m o c r a t i q u e . Les i n t é r e s sées font observer que , d u r a n t la 

p r o c é d u r e c o n c e r n a n t la légal i té de leur séjour en Le t ton i e , a u c u n e 

cons idéra t ion de sécur i t é na t iona l e , d ' o rd re publ ic ou de p réven t ion des 

infract ions péna le s n ' a é té fo rmulée pa r les j u r id i c t ions i n t e r n e s , la 

p r o c é d u r e en ques t i on ayant u n i q u e m e n t por té sur la légal i té du séjour 

des in té ressées au r e g a r d de la légis lat ion na t i ona l e . Donc , les t r i b u n a u x 

i n t e r n e s n 'on t avancé a u c u n des motifs énoncés au second p a r a g r a p h e de 

l 'ar t ic le 8 pour jus t i f i e r la m e s u r e d ' é l o ignemen t de Le t ton i e imposée aux 

r e q u é r a n t e s . 

74. Les in té ressées af f i rment qu 'e l les é t a i en t t o t a l e m e n t i n t ég rées à i a 

société l e t t o n n e et qu ' e l l e s ava ien t noué , en Le t ton i e , des liens pe r sonne l s , 

sociaux et é c o n o m i q u e s i r r e m p l a ç a b l e s , c o m p t e t enu des c i rcons tances 

su ivan tes : 

a) la p r e m i è r e r e q u é r a n t e a vécu en Le t ton ie à p a r t i r de l 'âge de un 

mois et la d e u x i è m e r e q u é r a n t e est née d a n s ce pays et y a tou jours vécu ; 

b) à l ' époque sovié t ique , j u s q u ' e n 1991, le r eg i s t r e des r é s iden t s ne 

c o m p o r t a i t pas de liste d i s t inc te pour les mi l i t a i res sovié t iques ou leurs 

p r o c h e s ; d u r a n t ce t t e pé r iode , Nicolai 'Sl ivenko et les r e q u é r a n t e s é ta ien t 

des ci toyens de l 'URSS à pa r t e n t i è r e r é s idan t sur le t e r r i t o i r e l e t t on et 

« e n r e g i s t r é s » à Riga ( p a r a g r a p h e 63 ci-dessus) ; auss i leur s t a t u t officiel 

de r é s iden t s j u s q u ' e n 1991 étai t - i l le m ê m e q u e celui des a u t r e s ci toyens 

sovié t iques vivant en L e t t o n i e ; 

c) la p r e m i è r e r e q u é r a n t e a effectué sa scolar i té en Le t ton ie et, à 

pa r t i r de l 'âge de dix-sept ans , a t ravai l lé dans d iverses s t r u c t u r e s e t 

en t r ep r i s e s de la ville de R i g a ; elle n ' a j a m a i s t ravai l lé p o u r une 

s t r u c t u r e sovié t ique ou russe à c a r a c t è r e m i l i t a i r e ; 

d) de 1991 à 1995, la p r e m i è r e r e q u é r a n t e a t ravai l lé p o u r des e n t r e 

pr ises l e t t onnes , et d a n s l 'une d 'el les a occupé la fonct ion de s e c r é t a i r e ; 

l ' in té ressée e s t ime q u e cet é l é m e n t a t t e s t e de sa b o n n e ma î t r i s e de la 

l angue l e t t o n n e ; 

e) la d e u x i è m e r e q u é r a n t e a achevé sa scolar i té seconda i re en 

Le t ton ie en 1999, o b t e n a n t n o t a m m e n t un d ip lôme qui t é m o i g n e de son 

a i sance d a n s la l angue l e t t o n n e ; 

f) les p a r e n t s de la p r e m i è r e r e q u é r a n t e vivent en Le t ton i e depuis 

1959; ils on t o b t e n u le s t a t u t de «c i toyen de l ' ex -URSS» et rés ident 

a c t u e l l e m e n t en L e t t o n i e ; 

g) Nicolai Sl ivenko est a r r ivé en Le t ton i e en 1977 ; ap r è s le m a r i a g e de 

celui-ci avec la p r e m i è r e r e q u é r a n t e , en 1980, le couple a vécu à Riga dans 

un a p p a r t e m e n t s i tué d a n s un q u a r t i e r où rés ida i t la popu la t ion civile, e t 

non pas d a n s des ca se rnes de l ' a r m é e soviét ique ou d ' a u t r e s zones 

spécia les ou à accès l imi té ; 
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h) les p e r s o n n e s d 'or ig ine e t h n i q u e russe cons t i t ua i en t p r è s de la 

moi t ié de la popu la t ion l e t t o n n e d u r a n t l 'ère soviét ique et en r e p r é 

s e n t e n t au jou rd ' hu i envi ron 40 % ; c 'est p o u r q u o i les r e q u é r a n t e s , qu i 

sont de l angue m a t e r n e l l e russe , n 'on t eu a u c u n mal à m e n e r u n e vie 

n o r m a l e en L e t t o n i e ; quoi qu' i l en soit, m ê m e si elles sont sor t ies 

d ' é t a b l i s s e m e n t s scolaires e n s e i g n a n t d a n s la l angue russe , elles ont 

aussi une par fa i te ma î t r i s e de la l angue l e t t o n n e . 

75. Les é l é m e n t s qui p r é c è d e n t font a p p a r a î t r e que les r e q u é r a n t e s 

é t a i e n t p l e i n e m e n t i n t é g r é e s à la société l e t t o n n e et q u e leur n iveau 

d ' i n t é g r a t i o n n ' é ta i t pas différent de celui de p e r s o n n e s j o u i s s a n t du 

s t a t u t de r é s iden t s p e r m a n e n t s en Le t t on i e . Aprè s le r e t o u r à l ' indé

p e n d a n c e de ce pays, en 1991, les i n t é r e s sées n 'on t associé leur aven i r 

q u ' à la Le t t on i e . Elles n ' ava ien t ni l iens , ni conna i s sances , ni l ogemen t 

d a n s q u e l q u e a u t r e pays q u e ce fût. Aprè s l ' ins ta l la t ion de Nicolai 

Slivenko en Russ ie , en 1996, les a u t o r i t é s locales de Kour sk lui ont 

a t t r i b u é un a p p a r t e m e n t en ra ison de sa qua l i t é de mi l i t a i re r e t r a i t é , et 

non en d é d o m m a g e m e n t de la m e s u r e d ' é l o i g n e m e n t de Le t ton ie dont il 

avait é t é l 'objet . Les r e q u é r a n t e s a f f i rment q u e les a u t o r i t é s l e t t o n n e s les 

ont forcées à vivre s é p a r é e s de Nicolai' Sl ivenko, qu 'e l les n 'on t rejoint en 

Russie q u ' e n 1999. De plus, en ob l igean t les in t é re s sées à q u i t t e r la 

L e t t o n i e , les a u t o r i t é s les ont é g a l e m e n t s é p a r é e s des p a r e n t s âgés d e la 

p r e m i è r e r e q u é r a n t e . Leur refus, j u s q u ' a u 20 août 2001 , de la isser les 

deux f e m m e s e n t r e r en Le t ton i e p o u r un cour t séjour n ' a fait 

q u ' a g g r a v e r ce t t e s i tua t ion . D a n s ces condi t ions , le dro i t des in t é re s sées 

au respec t de leur vie pr ivée, de leur vie famil iale ainsi q u e de leur 

domici le a é té violé de pa r l eur é l o i g n e m e n t de Le t t on i e . 

2. Le gouvernement défendeur 

76. Le g o u v e r n e m e n t l e t ton aff i rme q u e la ques t ion de l ' é lo ignement 

des r e q u é r a n t e s de la L e t t o n i e devra i t ê t r e e x a m i n é e d a n s le con t ex t e du 

r è g l e m e n t des conséquences de l 'occupat ion i l légale de la Le t ton i e p a r 

l 'Union sovié t ique , dont le d e r n i e r ac te fut le r e t r a i t des forces a r m é e s 

russes du t e r r i t o i r e l e t ton . 

77. Le g o u v e r n e m e n t d é f e n d e u r a joute qu ' i l n 'y a eu a u c u n e ingé rence 

d a n s l 'exercice p a r les r e q u é r a n t e s d e l eu r s dro i t s au t i t r e de l 'ar t icle 8 de 

la Conven t i on . Quoi qu'il en soit, à suppose r que leur é l o i g n e m e n t ait 

cons t i tué une ingé rence d a n s ces d ro i t s , ce t t e m e s u r e cadra i t avec le 

dro i t i n t e r n e et le t r a i t é russo- le t ton su r le r e t r a i t des forces a r m é e s 

russes . De plus, ce t t e ingé rence poursu iva i t les buts lég i t imes q u e sont la 

p ro t ec t i on de la sécur i t é na t i ona l e , la défense de l 'o rdre et la p réven t ion 

des infract ions péna le s , et é ta i t nécessa i re d a n s u n e société d é m o c r a t i q u e , 

c o n f o r m é m e n t au second p a r a g r a p h e de l 'ar t icle 8 de la Conven t ion . 
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78. Le g o u v e r n e m e n t dé f endeu r déc la re q u ' e n ve r tu du t ro i s ième 

p a r a g r a p h e de l 'ar t icle 2 du t r a i t é russo- le t ton , t ou t e s les p e r s o n n e s qui 

fa isaient encore p a r t i e des effectifs de l ' a r m é e russe au 28 j a n v i e r 1992, y 

compr i s celles qu i ont é té démobi l i sées ap rès ce t t e d a t e , deva ien t q u i t t e r 

la Le t ton ie . Ainsi , le t r a i t é a é té d û m e n t app l iqué à Nicolai' Sl ivenko et aux 

r e q u é r a n t e s , p a r e n t e s de ce de rn i e r , et l ' é lo ignement de celles-ci é ta i t 

compa t ib l e avec ce t r a i t é et avec le dro i t i n t e r n e . 

79. D ' a p r è s le g o u v e r n e m e n t dé fendeur , dès avant le r e t r a i t de 

Le t ton ie des forces a r m é e s russes , tous les m e m b r e s du pe r sonne l 

mi l i t a i re russe s t a t i o n n é en Le t ton i e ava ien t é té invités à d e m a n d e r des 

p e r m i s de séjour t e m p o r a i r e . C 'es t d a n s ce con t ex t e q u e , le 31 m a r s 1994, 

les a u t o r i t é s russes c o m m u n i q u è r e n t u n e liste c o m p o r t a n t les n o m s de 

mi l i t a i res r u s s e s ; y f igura ient ceux de Nicolai' Sl ivenko et des r e q u é 

r a n t e s , m e m b r e s de sa famil le , qui deva ien t donc soll ici ter le p e r m i s en 

ques t ion . Le g o u v e r n e m e n t d é f e n d e u r ind ique q u e la liste a t t e s t a i t que 

les i n t é r e s sées ava ien t «des liens avec [des m e m b r e s des] forces a r m é e s 

russes , [n ' ava ien t pas le] droi t d ' ê t r e inscr i tes sur le r eg i s t r e des rés iden t s 

l e t tons , et q u i t t e r a i e n t par c o n s é q u e n t la Le t ton ie lors du p rocha in r e t r a i t 

des forces a r m é e s r u s s e s » ( p a r a g r a p h e s 23-24 ci-dessus) . 

80. Les listes du 10 d é c e m b r e 1994 et du 16 oc tobre 1995 p o r t a n t le 

nom de Nicola i Sl ivenko on t é té c o m m u n i q u é e s pa r l ' a m b a s s a d e de 

Russie en Le t ton i e en appl ica t ion du c i n q u i è m e p a r a g r a p h e de l 'art icle 3 

du t r a i t é russo- le t ton sur le r e t r a i t des forces a r m é e s russes . La liste du 

10 d é c e m b r e 1994 avai t é té soumise aux a u t o r i t é s l e t t o n n e s pa r le chef du 

service des affaires sociales de l ' a m b a s s a d e de Russie à Riga et c o m p o r t a i t 

le n o m des m e m b r e s de l'effectif mi l i t a i re russe - don t Nicolai Slivenko -

démobi l i sés des forces a r m é e s russes ap rè s le 2 8 j a n v i e r 1992 (voir aussi le 

p a r a g r a p h e 27 c i -dessus) . La m ê m e a u t o r i t é russe avait fourni la liste 

du 16 oc tobre 1995 p o u r m e t t r e à j o u r celle du 10 d é c e m b r e 1994; ce 

d o c u m e n t ind iqua i t le n o m des m e m b r e s de l'effectif mi l i t a i r e russe qui 

avaient q u i t t é la Le t ton i e ou qui é t a i e n t r e s t és d a n s ce pays essent ie l 

l e m e n t p o u r des ra isons t e c h n i q u e s , ainsi q u e des p e r s o n n e s ayant 

d e m a n d é un p e r m i s de séjour p e r m a n e n t b ien q u ' a y a n t é t é démobi l i sées 

de l ' a r m é e russe ap rè s le 28 j a n v i e r 1992 (voir aussi le p a r a g r a p h e 28 ci-

dessus ) . 

8 1 . Selon le g o u v e r n e m e n t dé f endeu r , la c o m m u n i c a t i o n pa r les au to 

r i tés russes des l is tes s u s m e n t i o n n é e s et l ' a t t r ibu t ion à Nicolai Slivenko 

d 'un l o g e m e n t en Russie équ iva la ien t à une not i f icat ion p a r la Russie du 

fait q u e Nicolai Sl ivenko et les r e q u é r a n t e s , en t a n t q u e p a r e n t e s de ce 

de rn i e r , é t a i en t visés p a r les d isposi t ions du t r a i t é . 

82. Le g o u v e r n e m e n t d é f e n d e u r a s su re é g a l e m e n t que ce t r a i t é ne 

faisait a u c u n e d is t inc t ion e n t r e les p roches d ' un mi l i t a i r e russe ar r ivés en 

Le t ton ie en ra ison des fonctions de ce d e r n i e r , et les p e r s o n n e s qui 

vivaient déjà en Le t ton i e avan t d ' e n t r e r d a n s la famille d 'un mi l i ta i re 
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t enu de q u i t t e r la L e t t o n i e en appl ica t ion du t r a i t é . En c o n s é q u e n c e , le 

fait que la p r e m i è r e r e q u é r a n t e fût a r r ivée en Le t ton i e avec son pè re 

(qui n ' a pas eu à q u i t t e r la Le t ton ie en ve r tu du t r a i t é ) et non avec 

Nicolaï Sl ivenko n 'ava i t r ien à voir avec l 'obl igat ion d a n s laque l le les 

in t é re s sées se sont t rouvées , en ra ison du t r a i t é , de q u i t t e r la Le t ton i e 

avec Nicolaï Sl ivenko. 

83. En ce qui conce rne l ' i n t e rp r é t a t i on q u e les ju r id i c t ions l e t t o n n e s 

ont d o n n é e des d isposi t ions re la t ives au r eg i s t r e des r é s iden t s (para 

g r a p h e 56 ci -dessus) , le g o u v e r n e m e n t d é f e n d e u r affirme q u e le dro i t 

i n t e r n e (cons idéré d i s t i n c t e m e n t du t r a i t é ) prévoyait un t r a i t e m e n t j u r i 

d i q u e spécifique p o u r les p e r s o n n e s qu i é t a i en t p a r e n t e s d ' un mi l i t a i re 

russe visé pa r le r e t r a i t des forces a r m é e s en ve r tu du t r a i t é et qui 

n ' é t a i e n t pas a r r ivées en Le t ton i e parce q u ' u n de leurs proches servai t 

d a n s l ' a r m é e sovié t ique . Ces p e r s o n n e s pouva ien t ob t en i r un p e r m i s de 

séjour p e r m a n e n t en Le t ton i e dès lors qu 'e l les pouvaien t se prévaloi r à 

cet effet de motifs r econnus pa r la légis lat ion l e t t o n n e . P a r c o n t r e , a u c u n 

droi t de rés ide r en Le t ton i e ne pouvai t ê t r e accordé à des pe r sonnes qu i , à 

l ' ins tar des r e q u é r a n t e s , é t a i en t p a r e n t e s d 'un mi l i t a i re russe t e n u de 

q u i t t e r le pays en ve r tu du t r a i t é , et qui de plus é t a i en t a r r ivées en 

Le t ton i e en ra ison des fonctions occupées d a n s l ' a r m é e sovié t ique pa r un 

a u t r e m e m b r e de leur famil le , m ê m e si ce d e r n i e r avai t é té au to r i s é à 

r e s t e r sur le sol l e t ton . Le g o u v e r n e m e n t d é f e n d e u r conclut sur ce point 

q u e c 'est non s e u l e m e n t parce que les r e q u é r a n t e s a p p a r t e n a i e n t à la 

famille de Nicolaï Sl ivenko, mais é g a l e m e n t pa rce q u e la p r e m i è r e 

d ' e n t r e elles é t a i t a r r ivée en Le t ton i e en t a n t q u e m e m b r e de la famille 

d ' un a u t r e mi l i t a i re sovié t ique - son pè r e - q u e les deux f e m m e s n ' é t a i e n t 

pas fondées selon le dro i t i n t e r n e à d e m a n d e r un pe rmis de séjour 

p e r m a n e n t d a n s ce pays. 

84. Le g o u v e r n e m e n t dé f endeu r déc la re ne pas d isposer de s ta t i s 

t iques su r le n o m b r e de p e r s o n n e s qu i se sont t rouvées d a n s une 

s i tua t ion j u r i d i q u e s imi la i re à celle des r e q u é r a n t e s , à savoir le fait d ' ê t r e 

a p p a r e n t é à un mi l i t a i r e russe t e n u de q u i t t e r la Le t ton i e en v e r t u du 

t r a i t é e t , en m ê m e t e m p s , d ' a p p a r t e n i r à la ca t égor i e des p e r s o n n e s 

a r r ivées en L e t t o n i e en ra ison des fonctions d ' un a u t r e p a r e n t d a n s 

l ' a rmée sovié t ique . 

85. Le g o u v e r n e m e n t d é f e n d e u r conf i rme n é a n m o i n s qu ' env i ron neu f 

cen t s p e r s o n n e s - a p p a r e n t é e s à des mi l i t a i res russes t e n u s de q u i t t e r la 

Le t ton i e selon le t r a i t é - ont pu r égu l a r i s e r leur séjour, pa rce qu 'e l les 

n ' é t a i e n t pas a r r ivées en Le t ton i e en ra ison des fonctions d 'un m e m b r e 

de l eu r famille d a n s l ' a r m é e sovié t ique et pa r ce qu 'e l les ava ien t la 

c i t oyenne té l e t t o n n e ou é ta ien t p a r e n t e s de ci toyens l e t tons . Les r e q u é 

r a n t e s n ' a p p a r t e n a i e n t toutefois à a u c u n e de ces ca t égor i e s . 

86. P a r a i l leurs , le g o u v e r n e m e n t d é f e n d e u r sou t i en t q u e si les 

a u t o r i t é s l e t t o n n e s on t pr ivé les i n t é r e s sées de leur s t a t u t j u r i d i q u e en 
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Le t ton ie , c 'est é g a l e m e n t pa rce que la p r e m i è r e r e q u é r a n t e avait fourni 

de fausses in fo rma t ions sur le m é t i e r de Nicolaï Sl ivenko. Le d o c u m e n t 

p r é s e n t é pa r le g o u v e r n e m e n t d é f e n d e u r pour m o n t r e r que la p r e m i è r e 

r e q u é r a n t e a fait de fausses déc l a ra t ions est a u t h e n t i q u e , il a é t é versé 

au doss ier d u r a n t la p r o c é d u r e i n t e r n e , a servi d ' é l é m e n t de p reuve et a 

é té évoqué devan t les ju r id i c t ions l e t t onnes ( p a r a g r a p h e s 19 et 20 ci-

dessus ) . 

87. Le g o u v e r n e m e n t d é f e n d e u r affirme é g a l e m e n t q u e les r e q u é 

r a n t e s n 'on t pas é té e m p ê c h é e s de se r e n d r e en L e t t o n i e depu i s leur 

ins ta l la t ion en Russ ie . Q u i plus est , elles avaient é t é in fo rmées que si 

elles se confo rma ien t de leur plein g ré à l ' a r r ê t é d ' expu l s ion elles 

p o u r r a i e n t bénéficier d ' un visa p o u r ven i r en Le t t on i e . Les di res des 

in té ressées selon lesquels elles n 'on t pu p r e n d r e soin des p a r e n t s de la 

p r e m i è r e r e q u é r a n t e sont donc injustifiés. 

88. D ' a p r è s le g o u v e r n e m e n t dé fendeur , p e n d a n t l eur séjour sur le 

t e r r i to i r e de la L e t t o n i e , les r e q u é r a n t e s ne se sont j a m a i s i n t é g r é e s à la 

société l e t t onne , c o m m e le m o n t r e n t les é l é m e n t s su ivan ts : 

a) elles n ' on t pas choisi la Le t ton ie c o m m e lieu de ré s idence mais sont 

a r r ivées d a n s ce pays de pa r les fonctions mi l i t a i res de leurs p r o c h e s ; 

b) les mi l i t a i res sovié t iques n ' ava ien t pas le m ê m e s t a t u t de rés iden t s 

au sein de l ' ex-URSS q u e les a u t r e s c i toyens sov ié t iques ; en e n t r a n t dans 

l ' a r m é e , tout mi l i t a i re devai t r e m e t t r e son passepor t aux au to r i t é s 

mi l i t a i res , lesquel les lui d o n n a i e n t en échange un d o c u m e n t de conscr ip

t ion qu i devena i t a lors la seule pièce d ' i den t i t é de l ' in té ressé ; 

c) d a n s leur vie q u o t i d i e n n e , les m e m b r e s de l 'effectif mi l i t a i re 

soviét ique basé sur le t e r r i t o i r e l e t ton n ' ava ien t pas à t r a i t e r avec la 

popu la t ion ou les a u t o r i t é s locales, car la ma jo r i t é des services, p a r 

e x e m p l e en m a t i è r e de s an t é et de l ogemen t , é t a i en t a s su rés p a r les 

au to r i t é s m i l i t a i r e s ; 

d) les i n t é r e s sées ne m a î t r i s e n t pas la l angue l e t t o n n e ; ainsi , le 

d ip lôme o b t e n u par la d e u x i è m e r e q u é r a n t e à l ' issue de sa scolar i té 

seconda i re a t t e s t e q u e sa conna i s sance du l e t ton se s i tue au niveau le 

plus bas ; 

e) selon le g o u v e r n e m e n t dé fendeur , le fait que les in t é re s sées sont 

r u s sophones , sont t i t u l a i r e s de pa s sepo r t s de ci toyen russe et d i sposent 

d 'un l ogemen t en Russie m o n t r e é g a l e m e n t qu 'e l les sont i n t é g r é e s à la 

société russe et non à la société l e t t o n n e . Il relève par a i l leurs q u e les 

p a r e n t s de la p r e m i è r e r e q u é r a n t e ne r é s ida i en t pas avec les in t é re s sées 

et q u e r ien n ' i n d i q u e q u e les p r e m i e r s ava ien t r é g u l i è r e m e n t besoin des 

secondes p o u r des soins d ' o rd re médica l ou a u t r e . 

89. A la l umiè r e de ce qu i p r écède , le g o u v e r n e m e n t d é f e n d e u r conclut 

q u e la m e s u r e d ' é l o i g n e m e n t qu i a f rappé les r e q u é r a n t e s é ta i t compa

tible avec l 'ar t ic le 8 de la C o n v e n t i o n , é t a n t d o n n é en pa r t i cu l i e r que la 

Conven t i on ne s au ra i t ê t r e i n t e r p r é t é e c o m m e c r é a n t p o u r les mi l i t a i res 
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d 'un E ta t é t r a n g e r ou leurs p roches un droi t d ' ex iger un p e r m i s de séjour 

p e r m a n e n t d a n s le pays où ils sont en service. 

B. O b s e r v a t i o n s d u t i er s i n t e r v e n a n t 

90. D ' a p r è s le g o u v e r n e m e n t russe , la m e s u r e d ' é l o i g n e m e n t des 

r e q u é r a n t e s n ' é t a i t pas exigée pa r le t r a i t é russo- le t ton , car Nicolai' 

Sl ivenko avait é té démobi l i sé de l ' a r m é e russe dès le 2 m a r s 1994. O r le 

t r a i t é ne concerna i t pas les p e r s o n n e s démobi l i sées des forces a r m é e s 

avant sa s i g n a t u r e et son e n t r é e en v igueur . Les au to r i t é s russes n 'on t 

pas s ignalé aux a u t o r i t é s l e t t onnes q u e Nicolai Sl ivenko et sa famille 

deva ien t q u i t t e r le pays en appl ica t ion du c i n q u i è m e p a r a g r a p h e de 

l 'ar t ic le 3 du t r a i t é . L ' i n t e r p r é t a t i o n du g o u v e r n e m e n t d é f e n d e u r selon 

laquel le les in t é res sés deva ien t sor t i r de Le t ton i e dans le cad re d u r e t r a i t 

des forces a r m é e s prévu pa r le t r a i t é est donc e r r o n é e . 

9 1 . Les r e q u é r a n t e s é t a i en t p a r f a i t e m e n t i n t ég rées à la société 

l e t t o n n e , pu isqu 'e l l es é t a i en t r e s so r t i s san te s de la R é p u b l i q u e social iste 

sovié t ique de Le t t on i e . L e u r s t a t u t ne p r é s e n t a i t pas de différences 

formelles ou a u t r e s avec celui d ' a u t r e s ci toyens de l 'URSS ré s idan t e n 

L e t t o n i e au m o m e n t des faits. T o u t e d is t inc t ion opé rée au niveau du 

s t a t u t j u r i d i q u e des in t é re s sées en Le t ton i e à la su i te des c h a n g e m e n t s 

pol i t iques su rvenus en 1991 é ta i t donc t o t a l e m e n t injustif iée. 

92. E n tou t é t a t de cause , l ' a t t e in t e aux dro i t s des r e q u é r a n t e s du fait 

de leur é l o i g n e m e n t ne poursuivai t a u c u n bu t l ég i t ime visé p a r l 'ar t icle 8 

§ 2 de la Conven t ion et n ' é t a i t pas nécessa i re d a n s u n e société d é m o 

c r a t i q u e , dès lors q u ' a u c u n é l é m e n t ne m o n t r a i t q u e Nicolai' Sl ivenko ou 

les i n t é r e s sées r i squa ien t de nu i re aux i n t é r ê t s q u e cons t i t uen t la s écu r i t é , 

la s û r e t é , l 'o rdre publ ic et le b i en -ê t r e économique de la Le t t on i e . En 

o u t r e , les a u t o r i t é s l e t t o n n e s n 'on t n u l l e m e n t t enu c o m p t e du fait q u e les 

deux f e m m e s ava ien t passé p r e s q u e tou t e leur vie en Le t ton ie et é t a i e n t 

p a r f a i t e m e n t i n t ég rées à la société l e t t o n n e . Le t ie rs i n t e r v e n a n t en 

conclut q u e les r e q u é r a n t e s ont é té exclues a r b i t r a i r e m e n t de leur 

pa t r i e , en violat ion de l 'ar t icle 8 de la Conven t i on . 

C. A p p r é c i a t i o n d e la C o u r 

1. Ingérence dans le droit des requérantes au titre de l'article 8 § 1 de la 

Convention 

93 . Les r e q u é r a n t e s se p la ignen t q u e leur é lo ignemen t de Le t ton i e ai t 

e m p o r t é violat ion de l eu r droi t au t i t r e de l 'ar t icle 8 de la C o n v e n t i o n en 

ce q u e les m e s u r e s pr ises à l eur e n c o n t r e à ce propos n ' on t r e spec té ni l eu r 

vie pr ivée, ni leur vie famil ia le , ni leur domici le d a n s ce pays. Elles 
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aff i rment q u e ces m e s u r e s n ' é t a i e n t pas p révues pa r la loi, ne pour 

suivaient a u c u n bu t l ég i t ime et ne s a u r a i e n t ê t r e cons idé rées c o m m e 

nécessa i res d a n s u n e société d é m o c r a t i q u e au sens de l 'ar t ic le 8 § 2. La 

C o u r r e c h e r c h e r a d a n s u n p r e m i e r t e m p s si les i n t é r e s sées sont fondées 

à p r é t e n d r e qu 'e l les ava ien t u n e «vie p r ivée» , une «vie fami l ia le» ou u n 

«domic i l e» en Le t ton ie au sens de l 'ar t icle 8 § 1, et si, d a n s l 'aff i rmative, 

l eur é l o i g n e m e n t de Le t ton ie a cons t i tué u n e i ngé rence d a n s leur droi t à 

voir r e spec t e r ceux-ci . 

94. D a n s la j u r i s p r u d e n c e af férente à la Conven t i on et relat ive 

aux m e s u r e s d ' expuls ion et d ' ex t r ad i t ion , l 'accent a tou jours é té mis 

sur la no t ion de «vie fami l ia le» , qui est i n t e r p r é t é e c o m m e eng loban t la 

«vie fami l ia le» effective é tabl ie sur le sol d ' un E t a t c o n t r a c t a n t p a r 

des n o n - n a t i o n a u x qui y sé journen t l é g a l e m e n t , é t a n t e n t e n d u que la 

«vie fami l ia le» en ce sens se l imi te n o r m a l e m e n t au noyau familial (voir, 

mutatis mutandis,Marckx c. Belgique, a r r ê t du 13 ju in 1979, série A n" 3 1 , p . 2 1 , 

§ 45 ; voir é g a l e m e n t A c. Allemagne, n" 3110/67, décis ion de la C o m m i s s i o n 

du 19 ju i l le t 1968, Recuei l de décisions 27, pp . 77-96). C e p e n d a n t , la C o u r 

a é g a l e m e n t aff irmé q u e la Conven t i on ne g a r a n t i t , c o m m e tel , a u c u n 

droi t d ' é t ab l i r sa vie famil iale d a n s u n pays d o n n é (voir n o t a m m e n t 

Abdulaziz, Cabales et Balkandali c. Royaume-Uni, a r r ê t du 28 ma i 1985, 

série A n" 94, p . 34, § 68 ; Gui c. Suisse, a r r ê t du 19 février 1996, Recueil des 

arrêts et décisions 1996-1, pp . 174-175, § 38;Boultifc. Suisse, n" 54273/00, § 39 , 

C E D H 2001-IX) . 

95. La C o u r observe en ou t r e q u e , d a n s sa j u r i s p r u d e n c e , elle a 

toujours envisagé l 'expuls ion de r é s iden t s d e longue d a t e auss i b ien sous 

le volet de la «vie pr ivée » q u e sous celui de la «vie famil iale », u n e c e r t a i n e 

i m p o r t a n c e é t a n t accordée sur ce plan au d e g r é d ' i n t é g r a t i o n sociale des 

in t é res sés (voir, pa r e x e m p l e , l ' a r rê t Dalia c. France du 19 février 1998, 

Recueil 1998-1, pp. 88-89, §§ 42-45) . De plus , la C o u r a r econnu que 

l 'ar t icle 8 s ' appl ique à l 'exclusion de p e r s o n n e s dép lacées de leur 

domici le [Chypre c. Turquie [ G C ] , n" 25781/94, § 175, C E D H 2 0 0 1 4 V ) . 

96. P o u r ce qui est des c i rcons tances de l 'espèce, la p r e m i è r e r e q u é 

r a n t e est a r r ivée en Le t ton ie en 1959, a lors qu ' e l l e avai t à pe ine u n mois . 

J u s q u ' e n 1999, a n n é e de ses q u a r a n t e ans , elle a toujours vécu en Le t ton ie . 

Dans ce pays, elle a effectué sa sco lar i té , a t rouvé un emplo i et s'est 

m a r i é e . Sa fille, la d e u x i è m e r e q u é r a n t e , est née en 1981 en L e t t o n i e , où 

elle a vécu j u s q u ' à d ix-hui t ans , âge a u q u e l elle a é t é forcée à q u i t t e r le 

pays avec sa m è r e , a lors qu ' e l l e venai t à pe ine d ' achever sa scolar i té 

seconda i re ( p a r a g r a p h e s 16 et 46 c i -dessus) . Il ne p r ê t e pas à con t roverse 

q u e les d e u x f e m m e s on t q u i t t é la Le t ton i e con t r e l eur gré ap rè s l 'échec de 

la p r o c é d u r e c o n c e r n a n t la légal i té de leur sé jour en Le t t on i e . Elles ont 

ainsi é té é lo ignées du pays où elles ava ien t , sans i n t e r r u p t i o n depu i s la 

na i ssance , noué des re la t ions pe r sonne l l e s , sociales et é conomiques qui 

sont cons t i tu t ives de la vie pr ivée de tout ê t r e h u m a i n . En o u t r e , du fait 
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de leur é l o i g n e m e n t , elles ont p e r d u l ' a p p a r t e m e n t d a n s lequel elles 

ava ien t vécu à Riga ( p a r a g r a p h e s 32 et 46 c i -dessus) . D a n s ces 

c i rcons tances , force est à la C o u r de conc lure q u e la m e s u r e d 'é lo igne-

m e n t de Le t ton ie imposée aux r e q u é r a n t e s a cons t i tué une i ngé rence 

d a n s leur «vie p r ivée» et leur «domic i l e» , au sens de l 'ar t icle 8 § 1 de la 

Conven t ion . 

97. Pa r c o n t r e , b ien q u e les r e q u é r a n t e s eussen t à l 'évidence une «vie 

fami l ia le» é tabl ie en Le t ton ie , les m e s u r e s d ' é l o i g n e m e n t de L e t t o n i e 

qu 'e l les d é n o n c e n t ne v isa ient pas à br i ser la vie famil iale et n ' on t pas eu 

cet effet, les a u t o r i t é s l e t t onnes ayant expulsé la famil le , à savoir Nicolai', 

T a t j a n a et K a r i n a Sl ivenko, dans le c ad re de la mise en œ u v r e du t r a i t é 

russo- le t ton sur le r e t r a i t des forces a r m é e s russes . A la l umiè r e de la 

j u r i s p r u d e n c e de la C o u r m e n t i o n n é e plus h a u t , il a p p a r a î t c l a i r e m e n t 

q u e la C o n v e n t i o n ne conférai t pas aux r e q u é r a n t e s le droi t de choisir 

d a n s lequel de ces deux pays - la Le t ton i e ou la Russie - elles pour 

su ivra ien t ou r é t ab l i r a i en t une vie famil iale effective. En o u t r e , les 

i n t é re s sées ne pouva ien t invoquer l ' exis tence d ' u n e «vie fami l ia le» à 

p ropos des p a r e n t s âgés de la p r e m i è r e puisqu ' i l s 'agissai t d ' adu l t e s qu i 

ne faisaient pas p a r t i e du noyau famil ial et don t il n ' a pas é t é d é m o n t r é 

qu ' i l s é t a i en t à la c h a r g e de la famille des r e q u é r a n t e s , celles-ci n ' ayan t 

pas su f f i samment é tayé leurs a r g u m e n t s à cet éga rd . Il n ' en d e m e u r e pas 

moins q u e l ' incidence des m e s u r e s dénoncées sur la vie famil iale des deux 

f e m m e s - n o t a m m e n t le fait qu 'e l les a ien t dû, pour finir, é m i g r e r de force 

en F é d é r a t i o n de Russ ie en t a n t q u ' u n i t é famil iale - est un é l é m e n t don t 

la C o u r dev ra t en i r c o m p t e d a n s son éva lua t ion de l 'affaire sur le t e r r a i n 

de l 'a r t ic le 8 de la Conven t ion . La C o u r p r e n d r a aussi en cons idé ra t ion 

les liens des r e q u é r a n t e s avec les p a r e n t s de la p r e m i è r e d ' e n t r e elles 

(les g r a n d s - p a r e n t s de la seconde) sous le volet de la «vie p r i vée» des 

i n t é r e s sées a u sens de l 'ar t icle 8 § 1 de la Conven t i on . 

98. La C o u r p o r t e r a donc la su i te de son e x a m e n sur le point de savoir 

si l ' i ngérence d a n s le droi t des r e q u é r a n t e s au r e spec t de leur « vie pr ivée » 

et de leur « d o m i c i l e » é ta i t ou non jus t i f iée . 

2. Justification de l'ingérence 

99. Pare i l le i ngé rence m é c o n n a î t l 'ar t ic le 8 de la Conven t ion , sauf 

si elle peu t se jus t i f ie r sous l 'angle du p a r a g r a p h e 2 de cet a r t ic le , 

c 'es t -à-di re si elle é ta i t « p r é v u e pa r la loi», poursu iva i t un ou des bu t s 

l ég i t imes qu i sont é n u m é r é s d a n s c e t t e d isposi t ion e t é ta i t «néces sa i r e 

d a n s une socié té d é m o c r a t i q u e » pour a t t e i n d r e le ou les bu t s en ques t ion . 

a) « P r é v u e p a r la loi» 

100. Selon la j u r i s p r u d e n c e c o n s t a n t e de la C o u r , les mo t s « p r é v u e pa r 

la loi» i m p o s e n t q u e la m e s u r e i nc r iminée ait u n e base en dro i t i n t e r n e et 
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visent aussi la qua l i t é de la loi en cause : ainsi , celle-ci doit ê t r e accessible 

au jus t i c iab le et prévisible (Amann c. Suisse [ G C ] , n" 27798/95 , § 50, C E D H 

2000-11). 

101. En l 'espèce, le g o u v e r n e m e n t d é f e n d e u r invoque, c o m m e base 

légale de l ' a r r ê t é d 'expuls ion pr is à l ' encon t re des r e q u é r a n t e s , deux 

é l é m e n t s d i s t i n c t s : en p r e m i e r lieu, il s ' appuie sur les décis ions des 

jur id ic t ions l e t t onnes en v e r t u desque l l e s les d e u x f e m m e s é t a i en t t en u es 

de q u i t t e r le pays c o n f o r m é m e n t aux disposi t ions du t r a i t é russo- le t ton 

sur le r e t r a i t des forces a r m é e s r u s s e s ; en second lieu, il a l l ègue , c o m m e 

ra ison s u p p l é m e n t a i r e jus t i f i an t l 'expulsion des i n t é r e s sées , que la 

p r e m i è r e r e q u é r a n t e , lorsqu 'e l le sollicita son inscr ip t ion sur le reg is t re 

des r é s iden t s l e t t ons , fourni t de fausses in fo rmat ions sur le m é t i e r de son 

époux. 

102. La C o u r e s t ime a p p r o p r i é d ' e x a m i n e r t ou t d ' abo rd le second 

motif, invoqué à t i t r e subs id ia i re pa r le g o u v e r n e m e n t dé f endeu r . A cet 

égard , elle observe q u e les r e q u é r a n t e s et le t ie rs i n t e r v e n a n t con te s t en t 

l ' a l légat ion re la t ive aux fausses in fo rmat ions et s o u t i e n n e n t que le 

d o c u m e n t sur leque l s ' appu ie le g o u v e r n e m e n t d é f e n d e u r à ce sujet est 

un faux. En effet, le t ie rs i n t e r v e n a n t a p r é s e n t é un r a p p o r t d ' exper t 

é tabl i pa r un ins t i tu t médico léga l de Moscou qu i , selon lui, p rouve que le 

d o c u m e n t en ques t ion a é té falsifié. Le t iers i n t e r v e n a n t a en o u t r e prié la 

C o u r d ' o r d o n n e r u n e exper t i se i n d é p e n d a n t e en vue de conf i rmer les 

cons t a t a t i ons de cet in s t i tu t . La C o u r a toutefois re je té ce t t e d e m a n d e 

par sa décis ion du 12 ju i l l e t 2002 ( p a r a g r a p h e 12 c i -dessus) . 

103. La C o u r soul igne q u e son cont rô le doit toujours r epose r sur 

les décisions l i t igieuses des a u t o r i t é s i n t e r n e s et les moti fs j u r i d i q u e s 

su r lesquels ces a u t o r i t é s se sont appuyées . Elle ne s au ra i t p r e n d r e en 

c o m p t e d ' a u t r e s motifs j u r i d i q u e s avancés pa r le g o u v e r n e m e n t défen

d e u r p o u r jus t i f ier la m e s u r e en ques t ion si ces motifs ne t r a n s p a r a i s s e n t 

pas d a n s les décis ions des a u t o r i t é s i n t e r n e s c o m p é t e n t e s ni ne leur sont 

i n h é r e n t e s . En l 'espèce, il n ' a pas é té d é m o n t r é q u e telle ou tel le décision 

prise pa r les a u t o r i t é s l e t t onnes — que ce soit d a n s le cadre de la p r o c é d u r e 

e n g a g é e pa r l 'époux de la p r e m i è r e r e q u é r a n t e avant l ' a r r ê t é d 'expuls ion 

( p a r a g r a p h e s 25-26 et 29-30 ci-dessus) ou d a n s le c ad re de celle engagée 

u l t é r i e u r e m e n t pa r les i n t é r e s sées e l l e s -mêmes p o u r c o n t e s t e r le bien-

fondé de cet a r r ê t é ( p a r a g r a p h e s 34-39 ci-dessus) - ait invoqué la fourni

t u r e de fausses in fo rma t ions pour jus t i f i e r la m e s u r e d ' é l o i g n e m e n t du 

t e r r i t o i r e l e t ton imposée à l 'un ou l ' au t r e m e m b r e de la famille Slivenko. 

D a n s ces condi t ions , il convient d ' é c a r t e r les observa t ions p r é s e n t é e s sur 

ce point p a r le g o u v e r n e m e n t d é f e n d e u r ; dès lors, la d e m a n d e des r equé 

r a n t e s et du t ie rs i n t e r v e n a n t re la t ive à un avis d ' e x p e r t est dé so rma i s 

sans objet . 

104. R e s t e le p r e m i e r et pr inc ipa l a r g u m e n t invoqué p a r le gouverne 

m e n t dé fendeur , à savoir q u e la m e s u r e d ' é l o i g n e m e n t de Le t ton i e dont 
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les i n t é r e s sée s on t fait l 'objet é ta i t voulue pa r le t r a i t é b i l a t é ra l sur le 

r e t r a i t des forces a r m é e s russes . A cet égard , les r e q u é r a n t e s et le t ie rs 

i n t e r v e n a n t a l l èguen t que les j u r id i c t ions l e t t o n n e s ont ma l i n t e r p r é t é 

le t r a i t é , q u e su ivant l ' i n t e r p r é t a t i o n co r rec te à d o n n e r à celui-ci l ' époux 

de la p r e m i è r e r e q u é r a n t e et d ' a i l l eurs les deux f e m m e s e l l e s -mêmes 

ne pouva ien t pas se voir i n t i m e r l 'ordre de q u i t t e r la L e t t o n i e , et q u e les 

a u t o r i t é s russes n 'on t j a m a i s d e m a n d é l ' é lo ignement de Le t ton i e de la 

famille des i n t é re s sées . La C o u r observe q u ' à ce propos é g a l e m e n t les 

pa r t i e s sont en désaccord sur ce r t a ines ques t ions de fait, à savoir la d a t e 

de d é p a r t à la r e t r a i t e de l ' époux de la p r e m i è r e r e q u é r a n t e , ainsi q u e la 

n a t u r e et l ' au then t i c i t é des l istes des 31 m a r s 1994, 10 d é c e m b r e 1994 et 

16 oc tobre 1995. 

105. La C o u r rappe l le qu ' i l i ncombe au p r e m i e r chef aux a u t o r i t é s 

na t iona l e s , et s i n g u l i è r e m e n t aux t r i b u n a u x , d ' i n t e r p r é t e r et d ' a p p l i q u e r 

le droi t i n t e r n e (arrêt Amann p réc i té , § 52) . Ce pr inc ipe vau t aussi p o u r les 

t r a i t é s i n t e r n a t i o n a u x , pu i sque c'est à la pa r t i e appe lée à m e t t r e en œ u v r e 

le t r a i t é de l ' i n t e r p r é t e r ; à cet égard , il n ' a p p a r t i e n t pas à la C o u r de 

s u b s t i t u e r son p rop re j u g e m e n t à celui des a u t o r i t é s na t iona l e s , et encore 

moins de rég le r un différend e n t r e les pa r t i e s au t r a i t é r e l a t i v e m e n t à 

l ' i n t e r p r é t a t i o n qu ' i l convient d 'en d o n n e r . C e n 'es t pas non plus le rôle 

de la C o u r de r é e x a m i n e r les faits cons t a t é s pa r les au to r i t é s na t iona le s 

et ayan t servi de f o n d e m e n t à l eur app réc i a t ion j u r i d i q u e . La t âche de la 

C o u r est de con t rô le r , sous l 'angle de la C o n v e n t i o n , le r a i s o n n e m e n t qui 

sous - tend les décis ions des j u r id i c t ions na t iona l e s , non de r é e x a m i n e r 

leurs conclusions q u a n t aux c i rcons tances pa r t i cu l i è res de l 'affaire ou la 

qual i f icat ion j u r i d i q u e de ces c i r cons tances en droi t i n t e r n e . 

106. En l 'espèce, les j u r id i c t ions l e t t onnes ont affirmé q u e l 'é loigne

m e n t des r e q u é r a n t e s avai t pour f o n d e m e n t le t r a i t é russo- le t ton sur le 

r e t r a i t des forces a r m é e s russes . Dans ce c o n t e x t e , elles ont é g a l e m e n t 

i n t e r p r é t é c e r t a i n e s d isposi t ions de la légis lat ion l e t t o n n e à la l umiè r e 

du t r a i t é , n o t a m m e n t en conc luan t q u e ni les mi l i t a i res russes t e n u s 

de q u i t t e r le pays ni l eu r s p roches ne r empl i s sa i en t les condi t ions 

nécessa i res p o u r o b t e n i r en Le t ton i e le s t a t u t de rés iden t en qua l i t é de 

«c i toyen de l ' ex -URSS» (ar t ic le 2, a l inéa 2, du t r a i t é ) . Il est vrai q u ' à 

l ' époque où les r e q u é r a n t e s ont pour la p r e m i è r e fois d e m a n d é à ê t r e 

inscr i tes sur le r eg i s t r e des r é s iden t s c o m m e «c i toyennes de l ' ex -URSS», 

le t r a i t é n ' é t a i t pas encore en v igueur , et q u ' e n conséquence seules 

s ' app l iqua ien t a lors les d isposi t ions p e r t i n e n t e s de la légis la t ion i n t e r n e . 

C e p e n d a n t , il est l ég i t ime q u e ces disposi t ions i n t e r n e s p e r t i n e n t e s a ien t 

pa r la su i t e é té i n t e r p r é t é e s et app l iquées en fonction du t r a i t é , ins t ru 

m e n t j u r i d i q u e de t ou t e évidence accessible aux in t é r e s sées à l ' époque 

cons idérée . 

107. En ce qu i conce rne la prévisibi l i té de l 'appl icat ion c o m b i n é e des 

disposi t ions du t r a i t é et de la légis la t ion i n t e r n e au cas des r e q u é r a n t e s , 
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la C o u r c o n s t a t e é g a l e m e n t qu' i l a é té sat isfai t aux ex igences de la 

Conven t ion . Les i n t é r e s sées é t a i en t a s s u r é m e n t à m ê m e de prévoir à un 

degré r a i sonnab le , du moins en s ' e n t o u r a n t des conseils d ' e x p e r t s j u r i 

d iques , qu 'e l les se ra ien t cons idérées c o m m e visées p a r les disposi t ions du 

t r a i t é ex igean t le d é p a r t des p roches de mi l i t a i res russes t e n u s de q u i t t e r 

le pays et q u ' e n c o n s é q u e n c e elles ne p o u r r a i e n t bénéf ic ier du s t a t u t de 

rés iden t p e r m a n e n t en L e t t o n i e p révu pa r la légis la t ion i n t e r n e . O n ne 

pouvai t s ' a t t e n d r e à une c e r t i t u d e absolue sur ce poin t . 

108. Q u o i qu ' i l en soit, les décisions r e n d u e s pa r les ju r id i c t ions 

l e t t o n n e s ne s e m b l e n t pas a r b i t r a i r e s . S 'agissant plus p a r t i c u l i è r e m e n t 

de l 'appl icabi l i té du t r a i t é au cas des r e q u é r a n t e s , la C o u r ne j u g e pas 

a rb i t r a i r e l ' i n t e rp r é t a t i on de l 'ar t icle 2, a l inéa 3, du t r a i t é selon laquel le 

la d a t e l imi te p e r m e t t a n t de d é t e r m i n e r si un mi l i t a i re é ta i t t enu de 

p a r t i r é ta i t le 28 j a n v i e r 1992, c 'es t-à-dire la d a t e à l aque l le la F é d é r a t i o n 

de Russie a s s u m a la j u r i d i c t i on en ce qui conce rne les forces a r m é e s de 

l ' ex-URSS s t a t i o n n é e s en Le t ton i e ( p a r a g r a p h e 17 c i -dessus) . L 'époux de 

la p r e m i è r e r e q u é r a n t e ayan t é té démobi l i sé des forces a r m é e s ap rè s ce t t e 

d a t e , on pouvai t r a i s o n n a b l e m e n t cons idé re r q u e le t r a i t é s ' appl iquai t à 

lui et aux m e m b r e s de sa famil le . De plus, la d a t e de sa démobi l i sa t ion 

effective - avan t ou ap rès la s i g n a t u r e du t r a i t é - peu t l é g i t i m e m e n t ê t r e 

j u g é e sans p e r t i n e n c e p o u r l 'appl icabi l i té du t r a i t é , en dép i t de l'avis 

con t r a i r e du t iers i n t e r v e n a n t (voir les ar t ic les 2, a l inéa 3, et 15 du 

t r a i t é ) . En o u t r e , en ce qui conce rne l ' éva lua t ion j u r i d i q u e des diffé

r e n t e s l is tes c o m m u n i q u é e s pa r les au to r i t é s russes aux au to r i t é s 

l e t t onnes , on peu t r a i s o n n a b l e m e n t e s t i m e r que la val idi té et la légal i té 

de l ' a r r ê t é d ' expuls ion l u i - m ê m e , m e s u r e pr ise en ve r tu du droi t i n t e r n e 

l e t t on en app l ica t ion d u t r a i t é , n ' é t a i e n t pas s u b o r d o n n é e s au dépô t d 'une 

d e m a n d e spécif ique pa r la Russ ie . 

109. En conséquence , la m e s u r e d ' é l o i g n e m e n t de Le t ton i e qui a 

frappé les r e q u é r a n t e s p e u t passe r p o u r avoir é té « p r é v u e p a r la loi» au 

sens de l 'ar t icle 8 § 2 de la Conven t i on . 

b ) B u t l é g i t i m e 

110. Le g o u v e r n e m e n t d é f e n d e u r aff irme q u e l ' é lo ignemen t de 

Le t ton i e imposé aux r e q u é r a n t e s poursu iva i t les bu t s l ég i t imes q u e sont 

la p ro tec t ion de la sécur i t é na t i ona l e , la défense de l 'ordre et la p réven t ion 

des infract ions p é n a l e s . Il soul igne à cet é g a r d q u e la m e s u r e en ques t ion 

doit ê t r e app réc i ée d a n s le con tex te du « r è g l e m e n t des conséquences 

de l 'occupat ion i l légale de la Le t ton ie pa r l 'Union sov ié t ique» . Les in té 

ressées c o n t e s t e n t ces a r g u m e n t s , a u c u n des bu t s s u s m e n t i o n n é s n ' ayan t 

é té invoqué d u r a n t la p r o c é d u r e i n t e r n e re la t ive à leur affaire, p rocédure 

qu i s 'est b o r n é e au con t rô le de la légal i té de leur séjour en Le t ton ie . Le 

t iers i n t e r v e n a n t c o m b a t l 'observa t ion du g o u v e r n e m e n t dé f endeu r , qui 
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qualif ie d ' i l légale , au r ega rd du dro i t i n t e r n a t i o n a l , la s i tua t ion de la 

Le t ton i e avan t 1991. 

111. La C o u r e s t ime q u e le bu t visé p a r les m e s u r e s pa r t i cu l i è re s 

pr ises à l ' encon t re des r e q u é r a n t e s ne saura i t ê t r e dissocié du cadre plus 

g é n é r a l des a r r a n g e m e n t s opérés en m a t i è r e de droi t cons t i t u t ionne l et de 

droi t i n t e r n a t i o n a l ap r è s le r e t o u r de la Le t ton i e à l ' i ndépendance , en 

1991. C e l a posé, il n 'y a pas lieu d ' e x a m i n e r la s i tua t ion a n t é r i e u r e de la 

Le t ton i e sous l 'angle du dro i t i n t e r n a t i o n a l . Il suffit d 'observer q u ' a p r è s la 

d issolut ion de l 'URSS les forces a r m é e s d e l ' ex-URSS sont r e s t ée s en 

L e t t o n i e , soumises à la ju r id ic t ion de la Russ ie , a lors q u ' à c e t t e d a t e t a n t 

la Le t ton i e q u e la Russ ie é t a i en t des E t a t s i n d é p e n d a n t s . La C o u r a d m e t 

donc q u e , pa r le t r a i t é russo- le t ton sur le r e t r a i t des forces a r m é e s russes 

et les m e s u r e s pr ises en vue de son appl ica t ion , les a u t o r i t é s l e t t onnes 

e n t e n d a i e n t p r o t é g e r l ' in té rê t que r e p r é s e n t e la sécur i t é n a t i o n a l e . 

112. En s o m m e , les m e s u r e s d ' é l o i g n e m e n t dont les r e q u é r a n t e s on t 

fait l 'objet peuven t ê t r e cons idé rées c o m m e ayan t é t é a d o p t é e s aux fins 

de la p ro tec t ion de la sécur i té na t i ona l e , bu t l ég i t ime au r e g a r d de 

l 'ar t ic le 8 § 2 de la Conven t ion . 

c) Nécessaire dans une société démocratique 

113. U n e m e s u r e c o n s t i t u a n t une ingé rence d a n s l 'exercice de droi t s 

g a r a n t i s pa r l 'ar t icle 8 § 1 de la C o n v e n t i o n peu t ê t r e cons idérée c o m m e 

«néces sa i r e d a n s une société d é m o c r a t i q u e » si elle a é té prise pour 

r é p o n d r e à un besoin social i m p é r i e u x et si les moyens employés sont 

p r o p o r t i o n n é s aux bu t s poursuivis . En la m a t i è r e , les au to r i t é s na t iona le s 

j ou i s s en t d ' une ce r t a ine m a r g e d ' app réc i a t i on . La tâche de la C o u r 

consis te à d é t e r m i n e r si les m e s u r e s en ques t i on on t r e spec t é un j u s t e 

équ i l ib re e n t r e les i n t é r ê t s en p r é sence , à savoir , d ' u n e p a r t , les droi t s 

de l ' individu conce rné au r e g a r d de la Conven t i on et , d ' a u t r e pa r t , les 

i n t é r ê t s de la société . 

114. En l 'espèce, les r e q u é r a n t e s , qu i ava ien t passé p r e s q u e tou t e leur 

vie en L e t t o n i e ma i s qui é t a i en t devenues a p a t r i d e s lo rsque cet E t a t avai t 

r ecouvré son i n d é p e n d a n c e en 1991, é t a i en t t enu es de q u i t t e r le pays en 

ve r tu d 'un a r r ê t é d ' expuls ion dél ivré à l eur e n c o n t r e pa rce qu 'e l les é t a i en t 

a p p a r e n t é e s à un mi l i ta i re russe r e t r a i t é , et ce en appl ica t ion du t r a i t é 

russo- le t ton sur le r e t r a i t des forces a r m é e s russes . D a n s le cad re de 

ce t t e m e s u r e , elles se v i ren t refuser l eur inscr ip t ion sur le r eg i s t r e des 

r é s iden t s l e t tons c o m m e «c i toyennes de l ' ex -URSS». 

115. La C o u r rappe l le q u e la Conven t i on ne g a r a n t i t , c o m m e tel , 

a u c u n droi t p o u r un é t r a n g e r d ' e n t r e r ou de rés ide r sur le t e r r i t o i r e d 'un 

pays d é t e r m i n é . Il i n combe aux E t a t s c o n t r a c t a n t s d ' a s s u r e r l 'o rdre 

publ ic , en pa r t i cu l i e r d a n s l 'exercice de leur dro i t de con t rô le r , en ve r tu 

d ' un pr inc ipe de droi t i n t e r n a t i o n a l b ien é tabl i et sans pré jud ice des 
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e n g a g e m e n t s décou lan t pour eux des t r a i t é s , l ' en t r ée et le séjour des non-

n a t i o n a u x (voir, p a r m i b e a u c o u p d ' a u t r e s , l ' a r rê t Dalia p réc i t é , p . 9 1 , § 52). 

116. De l'avis de la C o u r , ex iger q u e les forces a r m é e s d ' un pays 

i n d é p e n d a n t se r e t i r e n t du t e r r i t o i r e d 'un a u t r e , à la sui te de la disso

lut ion de l 'Eta t a u q u e l ces deux pays a p p a r t e n a i e n t avan t , cons t i tue , sous 

l 'angle de la Conven t ion , un moyen lég i t ime de t r a i t e r les différents 

p rob l èmes pol i t iques , sociaux et é c o n o m i q u e s décou lan t de c e t t e dissolu

t ion. Le fait q u ' e n l 'espèce le t r a i t é russo- le t ton prévoyai t le d é p a r t de tous 

les mi l i t a i res qu i , ap r è s le 28 j a n v i e r 1992, avaient é té p lacés sous la 

j u r id i c t ion de la Russ ie , y compr i s ceux ayant é té démobi l i sés avant 

l ' en t r ée en v igueur d u t r a i t é (qui sur ce plan a donc eu u n effet r é t ro 

actif) , et que ce t r a i t é obl igeai t de surcro î t les p roches des mi l i ta i res à 

q u i t t e r le pays, n 'es t pas en soi c r i t i quab le du point de vue de la Conven

t ion, et en pa r t i cu l i e r de l 'ar t ic le 8. O n peu t en effet cons idé re r q u e cet 

a r r a n g e m e n t é ta i t r e s p e c t u e u x de la vie familiale des p e r s o n n e s concer

nées en ce qu ' i l ne po r t a i t pas a t t e i n t e à l 'uni té de la famille et obl igeai t la 

Russ ie à accep te r sur son t e r r i t o i r e l ' ensemble de ses m e m b r e s , quel les 

q u e fussent l 'or igine et la na t i ona l i t é de chacun . 

11 7. P o u r a u t a n t q u e le r e t r a i t des forces a r m é e s russes a cons t i tué une 

ingé rence d a n s le droi t des pe r sonnes concernées au respect de leur vie 

privée et de leur domici le , parei l le ingérence ne s emble ra i t n o r m a l e m e n t 

pas d i sp ropor t ionnée c o m p t e t enu des condi t ions de service des mi l i ta i res . 

Ce la vau t en par t icu l ie r p o u r les mi l i t a i res en activi té et l eurs familles. 

Leur r e t r a i t peut ê t r e ass imilé à un t ransfer t vers u n a u t r e lieu d'affec

ta t ion , qu i a u r a i t pu se p rodu i re en d ' au t r e s occasions d a n s le cadre 

n o r m a l de leur service. De plus, il est évident q u e la p ré sence m a i n t e n u e 

de mi l i ta i res d 'act ivé a p p a r t e n a n t à une a r m é e é t r a n g è r e , avec leurs 

familles, pour ra i t s e m b l e r incompat ib le avec la souvera ine té d 'un E ta t 

i n d é p e n d a n t et m e n a ç a n t e pour la sécur i té na t iona le . L ' in té rê t public à 

ce que des mi l i ta i res d 'act ivé et leurs familles q u i t t e n t le t e r r i to i r e en 

ques t ion p r i m e donc n o r m a l e m e n t l ' in térê t d ' un individu à r e s t e r dans 

ce pays. Toutefois , il n 'es t pas à exclure q u e , m ê m e d a n s le cas de ces 

pe r sonnes , des m e s u r e s d ' é l o ignemen t pu issen t ê t re injustifiées au regard 

de la Conven t ion c o m p t e t e n u de la s i tua t ion des in té ressés . 

118. La jus t i f i ca t ion des m e s u r e s d ' é l o i g n e m e n t ne vau t pas dans la 

m ê m e m e s u r e p o u r les mi l i t a i r e s r e t r a i t é s et leurs famil les . Aprè s leur 

démobi l i sa t ion , un o rd re de d é p a r t pour des ra isons d e service ne 

s ' appl ique en p r inc ipe plus à eux. Si le fait de les inclure d a n s le t r a i t é ne 

s emble pas en soi c r i t i quab le ( p a r a g r a p h e 116 c i -dessus) , la C o u r es t ime 

q u e les i n t é r ê t s re levan t de la sécur i t é na t iona le ont moins de poids en ce 

qui conce rne ce t t e ca t égor i e de p e r s o n n e s , dont les i n t é r ê t s privés 

l ég i t imes doivent par con t r e bénéficier d ' une plus g r a n d e a t t e n t i o n . 

119. En l 'espèce, l ' époux de la p r e m i è r e r e q u é r a n t e pr i t sa r e t r a i t e de 

l ' a r m é e a p r è s le 28 j a n v i e r 1992, c 'es t -à-di re ap rès la d a t e l imi te fixée pa r 
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l 'ar t ic le 2, a l inéa 3, du t r a i t é , et les a u t o r i t é s l e t t o n n e s cons idé rè r en t donc 

qu' i l re levai t du r e t r a i t des t r oupes au m ê m e t i t r e q u e les mi l i t a i r e s en 

act iv i té . I n d é p e n d a m m e n t de la d a t e effective d e son d é p a r t d e l ' a r m é e , 

con t e s t ée pa r les pa r t i e s , le fait d e m e u r e q u e , depu i s le mi l ieu de 1994 et 

au cours de la p r o c é d u r e c o n c e r n a n t la légal i té du séjour des r e q u é r a n t e s 

en L e t t o n i e , l 'époux de la p r e m i è r e avait déjà pr is sa r e t r a i t e . C e fait n ' a 

toutefois a u c u n e incidence sur la d é t e r m i n a t i o n du s t a t u t des i n t é r e s sées 

en Le t t on i e . 

120. La C o u r p r e n d aussi en c o m p t e les in fo rma t ions fournies pa r le 

g o u v e r n e m e n t d é f e n d e u r sur le t r a i t e m e n t des doss iers des p e r s o n n e s qui 

r i squa i en t de r e n c o n t r e r de g raves difficultés. Ainsi , environ neu f cen t s 

p e r s o n n e s (ci toyens l e t tons ou proches de ci toyens le t tons) ont pu régu

lar iser leur séjour en Le t ton ie bien qu ' e l l e s fussent p a r e n t e s de mi l i t a i res 

russes t e n u s de q u i t t e r le pays ( p a r a g r a p h e s 57 et 85 c i -dessus) . C e s 

indica t ions a t t e s t e n t q u e les a u t o r i t é s l e t t onnes n 'on t pas e s t imé q u e les 

d ispos i t ions du t r a i t é su r le r e t r a i t des forces a r m é e s deva ien t s ' app l ique r 

à tous sans except ion . Elles ont au con t r a i r e cons idéré qu 'e l les j ou i s sa i en t 

d ' u n e c e r t a i n e l a t i t ude qui leur p e r m e t t a i t de veil ler au respec t de la vie 

pr ivée et familiale ainsi q u e du domici le des p e r s o n n e s conce rnées , c o m m e 

le veu t l 'ar t icle 8 de la Conven t i on . P o u r ce qu i est des ci toyens l e t tons , 

l eur expuls ion au ra i t de plus é té con t r a i r e à l 'ar t ic le 3 du Protocole n" 4 à 

la Conven t i on . Q u o i qu ' i l en soit, la C o u r rappe l le q u ' u n t r a i t é ne sau ra i t 

servir d e base valable pour lui r e t i r e r son pouvoir de vérifier s'il y a eu 

ingé rence dans l 'exercice , pa r un r e q u é r a n t , des droi t s et l iber tés 

décou lan t de la Conven t ion et , d a n s l 'af f i rmat ive, si c e t t e i ngé rence é ta i t 

jus t i f iée (voir la décision sur la recevabi l i té de la p r é s e n t e r e q u ê t e , § 62, 

C E D H 2002-11). 

121. La C o u r observe q u e les dé roga t i ons à l 'obl igat ion de q u i t t e r le 

pays ne se sont pas l imi t ées a u x p e r s o n n e s pos sédan t la c i t oyenne t é 

l e t t o n n e , ma i s qu ' e l l e s ont a p p a r e m m e n t é té é t e n d u e s à d ' a u t r e s rési

d e n t s , les doss iers en ques t ion ayan t é té t r a i t é s au cas pa r cas. Toute fo i s , 

les a u t o r i t é s ne pa ra i s sen t pas avoir vérifié si c h a q u e p e r s o n n e conce rnée 

r e p r é s e n t a i t un d a n g e r spécif ique p o u r la sécur i t é na t iona le ou l 'o rdre 

publ ic . Le g o u v e r n e m e n t d é f e n d e u r ne p r é t e n d pas non plus en l 'espèce 

q u e les r e q u é r a n t e s c o n s t i t u a i e n t un tel d a n g e r . Il s emble p lu tô t q u e 

l ' in té rê t publ ic ait é té envisagé pa r r a p p o r t à des not ions a b s t r a i t e s sous-

j a c e n t e s aux d is t inc t ions ju r id iques o p é r é e s en droi t i n t e r n e . 

122. La C o u r e s t ime q u ' u n plan c o m m e celui-ci p o u r le d é p a r t de 

mi l i t a i res é t r a n g e r s et de leurs famil les , à p a r t i r d 'un cons ta t géné ra l 

q u e l ' é lo ignement est nécessa i re à la sécur i t é na t i ona l e , ne peu t passe r 

en soi pour con t r a i r e à l 'ar t icle 8 de la Conven t i on . Toutefo is , l 'appli

ca t ion d ' un tel p l an sans a u c u n e possibi l i té d e p r e n d r e en c o m p t e la 

s i t ua t ion des p e r s o n n e s q u e le dro i t i n t e r n e n ' e x o n è r e pas du r e t r a i t 

n 'es t pas c o m p a t i b l e avec les ex igences de cet a r t ic le . Pour m é n a g e r un 



ARRÊT SLIVENKO c . L E T T O N I E 327 

j u s t e équi l ibre e n t r e les i n t é r ê t s c o n c u r r e n t s de l ' individu et de la société , 

un é lo ignemen t ne doi t pas ê t r e mis à exécu t ion si u n e te l le m e s u r e est 

d i sp ropo r t i onnée au bu t l ég i t ime poursuivi . En l ' occur rence , il s 'agit 

de savoir si la s i t ua t ion spécif ique des r e q u é r a n t e s é ta i t de n a t u r e à 

l ' e m p o r t e r sur le r i sque q u e r e p r é s e n t a i e n t pour la sécur i t é na t iona le 

leurs re la t ions famil ia les avec d ' anc iens mi l i t a i res é t r a n g e r s . 

123. Le g o u v e r n e m e n t d é f e n d e u r affirme que les r e q u é r a n t e s 

n ' é t a i e n t pas su f f i s amment i n t é g r é e s à la société l e t t o n n e (para

g r a p h e 88 c i -dessus) . A cet éga rd , la C o u r note q u e les in té ressées 

ava ien t passé p r e s q u e tou t e l eur vie en Le t ton i e ( p a r a g r a p h e 96 ci-

dessus ) . C e r t e s , elles ne sont pas d 'or ig ine l e t t onne et elles sont a r r ivées 

et ont vécu en Le t ton i e - qu i faisait alors pa r t i e de l 'URSS - en ra ison 

des fonctions de m e m b r e s de leur famille (le pè r e et l 'époux de la 

p r e m i è r e r e q u é r a n t e ) , mi l i t a i res sovié t iques . Il r e s t e qu ' e l l e s ont noué 

en Le t ton i e des l iens pe r sonne l s , sociaux et é c o n o m i q u e s sans r appor t 

avec leur q u a l i t é de p roches de mi l i t a i res sovié t iques (par la su i te , 

russes ) . En a t t e s t e le fait q u e les in t é re s sées ne vivaient pas d a n s une 

case rne ou a u t r e q u a r t i e r à accès l imi té , mais d a n s u n b â t i m e n t où 

rés ida ien t é g a l e m e n t des civils. Elles n 'on t pas d a v a n t a g e é tud ié ou 

t ravai l lé dans u n é t a b l i s s e m e n t mi l i t a i re . La p r e m i è r e r e q u é r a n t e a pu 

t rouver un emploi d a n s des sociétés l e t t o n n e s lo r sque le pays a recouvré 

son i n d é p e n d a n c e en 1991. 

124. Q u a n t à l ' a r g u m e n t du g o u v e r n e m e n t d é f e n d e u r re la t i f au 

niveau d ' a p t i t u d e des i n t é r e s sée s en l angue l e t t o n n e - pour a u t a n t qu ' i l 

s 'agisse-là d ' une cons idé ra t ion p e r t i n e n t e - , il n ' a pas é té d é m o n t r é , selon 

la C o u r , que ce niveau é ta i t insuffisant pour p e r m e t t r e a u x deux f emmes 

de m e n e r une vie q u o t i d i e n n e n o r m a l e en Le t ton ie . R ien n ' i nd ique en 

pa r t i cu l i e r q u e la conna i s sance q u e les r e q u é r a n t e s ava ien t de la langue 

l e t t o n n e fût en quoi q u e ce soit d i f férente de celle d ' a u t r e s ru s sophones de 

na i ssance r é s idan t en L e t t o n i e , y compr i s ceux ayant pu o b t e n i r le s t a t u t 

de «c i toyen de l ' ex -URSS» afin de d e m e u r e r dé f in i t ivement en Le t ton ie . 

125. Bien q u ' e n 1999 les in t é re s sées soient p a r t i e s re joindre 

Nicolaï Slivenko en Russie et a ien t finalement o b t e n u la c i toyenne té 

russe , elles n ' ava ien t a p p a r e m m e n t pas a lors noué d a n s ce pays des liens 

pe r sonne l s , sociaux ou é c o n o m i q u e s s imi la i res à ceux qu ' e l l e s avaient 

é tabl is en L e t t o n i e . En s o m m e , la C o u r e s t ime q u ' à l ' époque cons idérée 

les r e q u é r a n t e s é t a i en t su f f i s ammen t i n t é g r é e s à la société l e t t o n n e . 

126. Enfin, la C o u r no te q u e , selon le g o u v e r n e m e n t dé f endeu r 

( p a r a g r a p h e 83 c i -dessus) , le doss ier des in t é re s sées a é t é t r a i t é diffé

r e m m e n t parce q u e la p r e m i è r e r e q u é r a n t e é ta i t a r r ivée en Le t ton ie en 

1959 en t a n t q u e m e m b r e de la famille d 'un mi l i t a i re sovié t ique , à savoir 

son p è r e , qui est le g r a n d - p è r e de la d e u x i è m e r e q u é r a n t e . L ' é l émen t 

d é t e r m i n a n t n ' é t a i t donc pas leur s i tua t ion famil iale du m o m e n t , soit le 

fait qu 'e l les é t a i en t r e s p e c t i v e m e n t l 'épouse et la fille de Nicolaï Slivenko 
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- mi l i t a i r e russe r e t r a i t é qui avait q u i t t é la Le t ton i e plus de d e u x ans 

avant l ' appl ica t ion des m e s u r e s à l ' encon t r e des deux f e m m e s - , mais 

l 'h is toire familiale des in t é re s sées , c 'es t -à-dire la c i rcons tance qu 'e l les 

é t a i en t r e s p e c t i v e m e n t la fille et la peti te-fi l le d 'un anc ien mi l i t a i r e 

sovié t ique . 

127. C e p e n d a n t , le pè r e de la p r e m i è r e r e q u é r a n t e - le g r a n d - p è r e 

de la seconde - é ta i t r e t r a i t é de l ' a r m é e depu i s 1986. C e t t e d a t e é t a n t 

t rès é loignée de la d a t e l imi te fixée pa r l 'ar t icle 2, a l inéa 3, du t r a i t é , il 

n ' é t a i t pas l u i -même soumis à l 'obl igat ion de q u i t t e r le pays en ve r tu de 

ce t r a i t é , et a u c u n obs tac le formel ne s 'opposai t à ce que lui ou son épouse 

dev inssen t en t a n t q u e « c i toyens de l ' ex-URSS » des r é s iden t s p e r m a n e n t s 

en Le t t on i e . De fait, le couple r e s t a en Le t ton i e m ê m e ap rè s le d é p a r t des 

r e q u é r a n t e s . La C o u r ne s au ra i t a d m e t t r e q u e les in t é re s sées a i en t pu 

ê t r e vues c o m m e une m e n a c e p o u r la sécur i t é na t iona le de la Le t ton i e 

pa rce qu 'e l les a p p a r t e n a i e n t à la famille du pè r e de la p r e m i è r e r e q u é 

r a n t e , mi l i ta i re de l ' ex-URSS qui n ' é t a i t pas l u i -même cons idéré c o m m e 

p r é s e n t a n t un tel dange r . 

128. Eu éga rd à l ' ensemble des c i rcons tances , la C o u r e s t ime q u e les 

a u t o r i t é s l e t t onnes ont o u t r e p a s s é la m a r g e d ' app réc i a t i on don t j ou i s sen t 

les E t a t s c o n t r a c t a n t s d a n s un tel d o m a i n e et qu 'e l les n ' on t pas m é n a g é 

un j u s t e équi l ib re e n t r e le but l ég i t ime que cons t i tue la p ro tec t ion de 

la sécur i t é na t iona le et l ' in té rê t des r e q u é r a n t e s à voir p r o t é g e r leurs 

dro i t s au t i t r e de l 'ar t icle 8. Elle ne sau ra i t donc conclure q u e la m e s u r e 

d ' é l o i g n e m e n t du t e r r i to i r e l e t t on imposée aux in t é r e s sées é ta i t 

«néces sa i r e d a n s une société d é m o c r a t i q u e » . 

129. En conséquence , il y a eu violat ion de l 'ar t icle 8 de la Conven t i on . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 14 DE LA 

C O N V E N T I O N C O M B I N É AVEC L 'ARTICLE 8 

130. Les r e q u é r a n t e s a l l èguen t é g a l e m e n t la violat ion de l 'ar t ic le 14 

de la C o n v e n t i o n , combiné avec l 'a r t ic le 8, en ra ison de la différence de 

t r a i t e m e n t , décou lan t de la loi, e n t r e les p roches des mi l i t a i res russes , 

qu i deva ien t q u i t t e r la Le t ton i e , et les a u t r e s r é s iden t s ru s sophones de 

Le t ton i e qu i , en t a n t q u ' a n c i e n s c i toyens sovié t iques , pouva ien t ê t r e 

au to r i s é s à r é s ide r d a n s le pays. 

L 'ar t ic le 14 est ainsi l ibel lé : 

« L a j o u i s s a n c e d e s d r o i t s e t l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n doi t ê t r e 

a s s u r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r le s e x e , la r a c e , la c o u l e u r , la 

l a n g u e , la r e l i g i o n , les o p i n i o n s p o l i t i q u e s ou t o u t e s a u t r e s o p i n i o n s , l ' o r ig ine n a t i o n a l e 

ou soc ia l e , l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e , la f o r t u n e , la n a i s s a n c e ou t o u t e 

a u t r e s i t u a t i o n . » 
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A. T h è s e s d e s p a r t i e s 

/. Les requérantes 

131. Su r le t e r r a i n de l 'ar t ic le 14 d e la C o n v e n t i o n , co mb i n é avec 

l 'ar t icle 8, les r e q u é r a n t e s s o u t i e n n e n t qu 'e l les ont é té é lo ignées de 

Le t ton i e e n t a n t q u e m e m b r e s de la minor i t é e t h n i q u e rus sophone et 

de la famille d ' un anc ien mi l i t a i re russe . Elles se p l a ignen t d 'avoir ainsi 

fait l 'objet d 'un t r a i t e m e n t différent de celui qu i est r ése rvé aux a u t r e s 

r é s iden t s j o u i s s a n t du s t a t u t de «c i toyen de l ' ex -URSS». Elles af f i rment 

en pa r t i cu l i e r q u e le t r a i t e m e n t différent dont elles ont fait l 'objet 

pa r r a p p o r t aux p e r s o n n e s qu i ont pu o b t e n i r le s t a t u t d e «c i toyen de 

l ' ex -URSS» est injust if iable, ca r leur niveau d ' i n t é g r a t i o n à la société 

l e t t o n n e é ta i t i d e n t i q u e à celui d ' a u t r e s ru s sophones . 

2. Le gouvernement défendeur 

132. Le g o u v e r n e m e n t d é f e n d e u r nie t ou t e différence de t r a i t e m e n t 

fondée sur la l angue ou l 'or igine e t h n i q u e des individus. Il a joute que le 

t r a i t e m e n t d is t inct q u e la loi réserva i t a u x mi l i t a i res russes et à leurs 

proches se just i f ia i t pa r le fait q u e le r e t r a i t du t e r r i t o i r e de la Le t ton ie 

i n d é p e n d a n t e imposé aux forces a r m é e s é t r a n g è r e s et aux familles de 

mi l i ta i res é ta i t essent ie l à la p ro tec t ion de la sécur i t é na t iona l e , et é ta i t 

donc légi t ime au r ega rd de la Conven t ion . 

B. O b s e r v a t i o n s d u t i er s i n t e r v e n a n t 

133. Le g o u v e r n e m e n t russe m a i n t i e n t q u e la dif férence e n t r e le 

t r a i t e m e n t réservé en L e t t o n i e aux anc iens mi l i t a i r e s soviét iques ou 

russes et à leurs p roches d 'un cô té , et celui réservé aux a u t r e s rés iden t s 

russophones de L e t t o n i e de l ' au t r e , n ' é t a i t pas jus t i f iée aux fins de 

l 'ar t icle 14. A u c u n é l é m e n t ne m o n t r e q u e Nicolai' Sl ivenko ou les 

r e q u é r a n t e s r i squa ien t de nu i r e à la s écu r i t é , à la s û r e t é , à l 'ordre public 

ou au b ien -ê t r e é c o n o m i q u e de la Le t t on i e . L ' é l o i g n e m e n t des r equé

r a n t e s é t a i t le r é s u l t a t d ' u n e «pur i f ica t ion e t h n i q u e » o p é r é e pa r les 

au to r i t é s l e t t onnes . Le t ie rs i n t e r v e n a n t a l lègue m ê m e q u e l ' ensemble 

des Russes de souche on t fait l 'objet d 'un t r a i t e m e n t légal différent en 

Le t ton ie . 

C. A p p r é c i a t i o n d e la C o u r 

134. C o m p t e t enu de son cons ta t d e violat ion d e l 'ar t ic le 8 de la 

Conven t ion ( p a r a g r a p h e 129 c i -dessus) , la C o u r e s t ime superf lu de 

s t a t u e r sur les griefs des r e q u é r a n t e s t i rés de l 'a r t ic le 14 de la Conven

tion, com b iné avec l 'ar t icle 8. 
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III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 1 DE LA 
C O N V E N T I O N 

135. Les r e q u é r a n t e s se p l a ignen t q u e les pér iodes de d é t e n t i o n vécues 

pa r elles deux les 28-29 oc tobre 1998, puis pa r la d e u x i è m e r e q u é r a n t e 

seule les 16-17 m a r s 1999, on t é t é a r b i t r a i r e s et i l légales, p o r t a n t ainsi 

a t t e i n t e à l 'ar t icle 5 de la C o n v e n t i o n . 

Les pas sages p e r t i n e n t s d e l 'ar t ic le 5 § 1 de la C o n v e n t i o n d i sposen t : 

« 1. T o u t e p e r s o n n e a d r o i t à la l i b e r t é et à la s û r e t é . N u l ne p e u t ê t r e p r ivé d e sa 

l i b e r t é , s a u f d a n s les cas s u i v a n t s e t s e lon les vo ies l é g a l e s : 

(-) 

I) s'il s 'agi t de l ' a r r e s t a t i o n ou d e la d é t e n t i o n r é g u l i è r e s d ' u n e p e r s o n n e p o u r 

l ' e m p ê c h e r d e p é n é t r e r i r r é g u l i è r e m e n t d a n s le t e r r i t o i r e , ou c o n t r e l a q u e l l e u n e 

p r o c é d u r e d ' e x p u l s i o n ou d ' e x t r a d i t i o n est e n c o u r s . » 

A. T h è s e s d e s p a r t i e s 

1. Les requérantes 

136. Les in té ressées a l l èguen t que les pér iodes de d é t e n t i o n vécues pa r 

elles d e u x les 28-29 oc tobre 1998, puis p a r la d e u x i è m e r e q u é r a n t e seu le 

les 16-17 m a r s 1999, ont po r t é a t t e i n t e à l 'ar t icle 5 § 1 de la Conven t i on . 

137. Au sujet d e l ' une et l ' a u t r e pé r iode de d é t e n t i o n , les i n t é r e s sées 

af f i rment q u e la pr iva t ion de l iber té ne poursu iva i t a u c u n but visé pa r 

l 'ar t icle 5 § 1 de la Conven t i on . D e p lus , l eur d é t e n t i o n é ta i t a r b i t r a i r e , 

en ce que les au to r i t é s l e t t o n n e s n ' ava ien t a u c u n e ra ison de p e n s e r 

qu ' e l l e s r i squa i en t de se cache r ou qu ' e l l e s n ' ava ien t pas d e l ieu d e 

rés idence . En cela, la d é t e n t i o n n ' é t a i t pas conforme au dro i t i n t e r n e , 

c 'es t -à-di re aux ex igences fo rmulées à l 'ar t ic le 48 d e la loi su r les 

é t r a n g e r s . 

138. En ce qu i conce rne leur d é t e n t i o n des 28-29 oc tobre 1998, les 

r e q u é r a n t e s s o u t i e n n e n t q u e leur r ecours con t re l ' a r r ê t é d 'expuls ion 

a u r a i t dû selon le droi t l e t ton avoir u n effet suspens i f à p a r t i r d u 

7 oc tobre 1998, et q u ' e n conséquence ce t t e d é t e n t i o n é ta i t c o n t r a i r e à 

l 'ar t icle 40 de la loi sur les é t r a n g e r s . Elles a jou ten t q u e les services 

l e t tons de l ' immig ra t i on ont e u x - m ê m e s a d m i s , pa r une l e t t r e du 

29 oc tobre 1998, q u e ce t t e d é t e n t i o n avai t é té il légale au r ega rd du droi t 

i n t e r n e ( p a r a g r a p h e 43 c i -dessus) . 

139. La d e u x i è m e r e q u é r a n t e a l l ègue é g a l e m e n t q u e sa d é t e n t i o n des 

16-17 m a r s 1999 a é té a r b i t r a i r e et i l légale. Elle exp l ique q u e , b ien q u e 

m i n e u r e à l ' époque , elle a é té d é t e n u e sans q u e ses p a r e n t s ou d ' a u t r e s 

p roches en fussent avisés. De plus, les a u t o r i t é s l e t t o n n e s n ' ava ien t à son 
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avis pas le droi t de la m e t t r e en d é t e n t i o n d u r a n t ce t t e pé r iode , car les 

m i n e u r s ne pouva ien t ê t r e expulsés de Le t ton i e sans leurs p a r e n t s . 

2. Le gouvernement défendeur 

140. Le g o u v e r n e m e n t d é f e n d e u r sou t i en t q u e les pé r iodes de d é t e n 

tion l i t igieuses se conci l ia ient avec l 'ar t icle 5 § 1 f) de la Conven t ion , dès 

lors q u e le c a r a c t è r e i r régu l ie r du séjour des r e q u é r a n t e s en Le t ton ie 

avait é t é conf i rmé p a r les décis ions val ides d e j u r id i c t i ons na t iona les et 

q u e les in t é re s sées fa isa ient l 'objet d ' un a r r ê t é d ' expuls ion en bonne et 

d u e forme. D ' a p r è s le g o u v e r n e m e n t dé f endeu r , la d é t e n t i o n des deux 

f e m m e s n 'avai t à poursu iv re a u c u n des « b u t s l ég i t imes» ind iqués p a r 

celles-ci, p u i s q u ' u n e p r o c é d u r e d ' expuls ion é ta i t a lors en cours , jus t i f ian t 

l eu r d é t e n t i o n aux fins d e l 'ar t ic le 5 § 1 f) de la Conven t i on . 

141. La d é t e n t i o n n ' é t a i t pas a r b i t r a i r e , pu i sque les r e q u é r a n t e s on t 

é té d é t e n u e s d a n s le cad re d ' u n e p r o c é d u r e d 'expuls ion fondée sur les 

disposi t ions légales de la L e t t o n i e , qu i é t a i en t c laires et accessibles aux 

in té res sées . Celles-ci ont é té a r r ê t é e s parce q u e les a u t o r i t é s avaient 

« d e s motifs r a i sonnab les d e p e n s e r q u e ces p e r s o n n e s [ r i squa ien t de se] 

cacher , ou qu 'e l les [n 'ava ien t pas de] lieu de rés idence fixe ». De plus, elles 

ont é té a r r ê t é e s s e u l e m e n t ap rè s avoir refusé à p lus ieurs repr i ses de se 

conformer à l ' a r r ê t é d 'expuls ion et avoir reçu à ce sujet de n o m b r e u x 

a v e r t i s s e m e n t s de la pa r t des a u t o r i t é s l e t t onnes . 

142. P a r a i l leurs , le g o u v e r n e m e n t d é f e n d e u r fait valoir q u e les 

ar t ic les 40 et 48-5 de la loi sur les é t r a n g e r s prévoyaien t q u ' u n a r r ê t é 

d 'expuls ion ne p rena i t effet q u ' a p r è s é p u i s e m e n t de t ou t e s les voies de 

recours , c 'es t -à-dire une fois re je té le r ecour s c o n c e r n a n t la légal i té de 

l ' a r r ê t é d ' expuls ion . D ' a p r è s le g o u v e r n e m e n t dé fendeur , la décision 

va l idant l ' a r r ê t é d ' expu l s ion a é t é prise pa r le t r i buna l régional de Riga 

le 6 ma i 1998. A la sui te de ce t t e conf i rmat ion , l ' a r r ê t é a pris effet, 

a u t o r i s a n t la mise en d é t e n t i o n des r e q u é r a n t e s . 

143. Les pér iodes de d é t e n t i o n des 28-29 octobre 1998 et des 

16-17 m a r s 1999 r eposa i en t sur des décis ions régu l i è res de la police, 

pr ises en appl ica t ion de l 'a r t ic le 48-5 de la loi su r les é t r a n g e r s et des 

disposi t ions p e r t i n e n t e s de la loi sur la police. Les in t é re s sées avaient lu 

et s igné les décis ions sur lesquel les se fondait la d é t e n t i o n , et ava ien t donc 

pr is conna i s sance des motifs de ce t t e m e s u r e . Si le recours formé le 

7 oc tobre 1998 pa r la p r e m i è r e r e q u é r a n t e con t re l ' a r r ê t é d 'expuls ion n ' a 

pas eu d'effet suspens i f sur cet a r r ê t é en appl ica t ion d u dro i t i n t e r n e , c 'est 

parce q u e les t r i b u n a u x ava ien t déjà s t a t u é su r les con tes t a t ions de 

l ' in té ressée en la m a t i è r e . Le g o u v e r n e m e n t d é f e n d e u r en conclut que la 

d é t e n t i o n l i t igieuse se conciliait avec le dro i t i n t e r n e . 

144. Il déc la re de plus que la r emise en l iber té des deux f emmes le 

29 oc tobre 1998, puis celle d e la d e u x i è m e r e q u é r a n t e le 17 m a r s 1999, 
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cons t i t ua i en t s i m p l e m e n t des ac tes de bonne volonté de la p a r t des 

services de l ' immigra t ion , des ac tes inspi rés par des ra isons h u m a n i t a i r e s 

liées à l 'é ta t d e s a n t é des p a r e n t s de la p r e m i è r e r e q u é r a n t e et à la 

nécess i té p o u r la seconde de finir sa scolar i té . En ve r tu de ces consi

d é r a t i o n s , les services de l ' immigra t ion ont ainsi « s u s p e n d u l ' exécut ion 

d e l ' a r r ê t é d ' expu l s ion» . 

B. O b s e r v a t i o n s d u t i er s i n t e r v e n a n t 

145. Le g o u v e r n e m e n t russe affirme q u e les pé r iodes de d é t e n t i o n 

subies pa r les deux f e m m e s e n s e m b l e les 28-29 oc tobre 1998, puis pa r la 

d e u x i è m e r e q u é r a n t e seu le les 16-17 m a r s 1999, é t a i e n t a r b i t r a i r e s et 

i l légales du fait qu ' i l n 'y avai t eu a u c u n e décision de jus t i ce a u t o r i s a n t 

pare i l le pr iva t ion de l iber té et q u e les a u t o r i t é s l e t t o n n e s n ' ava i en t 

avancé a u c u n mot i f jus t i f i an t une tel le m e s u r e . De plus, la d é t e n t i o n 

subie pa r la d e u x i è m e r e q u é r a n t e les 16-17 m a r s 1999, a lors qu 'e l l e é ta i t 

m i n e u r e , é ta i t i l légale en ce q u e l ' i n té ressée n 'ava i t pas à l ' époque la capa

cité j u r i d i q u e et ne pouvai t donc ê t r e expulsée ou d é t e n u e s é p a r é m e n t 

de la p r e m i è r e r e q u é r a n t e . 

C. A p p r é c i a t i o n d e la C o u r 

146. La C o u r es t ime que les deux pé r iodes de d é t e n t i o n subies pa r les 

r e q u é r a n t e s doivent ê t r e e x a m i n é e s sous l 'angle de l 'ar t icle 5 § 1 f) de la 

C o n v e n t i o n c o m m e des d é t e n t i o n s i n t e r v e n u e s d a n s le c a d r e d ' u n e 

« p r o c é d u r e d ' expu l s ion» . C e t t e disposi t ion exige s e u l e m e n t q u ' « u n e 

p r o c é d u r e d ' expu l s ion [soit] e n c o u r s » et aux fins d e son app l ica t ion il 

n 'y a donc pas lieu de r e c h e r c h e r si la décision d 'expuls ion ini t iale se 

jus t i f ie ou non au r ega rd de la légis lat ion i n t e r n e ou de la Conven t i on . 

C e p e n d a n t , seul le d é r o u l e m e n t de la p r o c é d u r e d 'expuls ion just i f ie la 

pr iva t ion de l iber té fondée sur l 'ar t icle 5 § 1 f). Si la p r o c é d u r e n ' es t 

pas m e n é e avec la di l igence r equ i se , la d é t e n t i o n cesse d ' ê t r e jus t i f iée 

au r e g a r d de l 'ar t ic le 5 § 1 f) de la Conven t i on (Chahal c. Royaume-Uni, 

a r r ê t du 15 n o v e m b r e 1996, Recueil 1996-V, pp . 1862-1863, §§ 112-113). 

En l 'espèce, il n 'es t pas con te s t é que les pér iodes de d é t e n t i o n subies 

p a r les i n t é r e s sées , les d e u x fois p o u r de t r è s b rèves d u r é e s (moins 

de v i n g t - q u a t r e heu res les 28-29 oc tobre 1998 et t r e n t e h e u r e s les 

16-17 m a r s 1999), on t é té o r d o n n é e s d a n s le c a d r e d ' u n e p r o c é d u r e 

d 'expuls ion à leur encon t r e qui é ta i t encore p e n d a n t e aux d a t e s sus

m e n t i o n n é e s . De plus , on ne sau ra i t d i re q u e ce t t e p r o c é d u r e n 'a pas 

é té m e n é e avec la di l igence requ ise pa r les a u t o r i t é s . 

147. Il r e s te donc à d é t e r m i n e r si la d é t e n t i o n é ta i t d a n s l 'un et l ' au t r e 

cas « r égu l i è re » et si elle a eu lieu « selon les voies légales ». A cet éga rd , la 
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Conven t i on renvoie pour l 'essent ie l à l 'obl igat ion q u ' o n t les au to r i t é s 

d ' obse rve r les n o r m e s de fond c o m m e d e p r o c é d u r e de la légis lat ion 

i n t e r n e , mais elle exige de surcroî t la conformi té de t ou t e pr iva t ion de 

l ibe r té au bu t d e l 'a r t ic le 5 : p r o t é g e r l ' individu c o n t r e l ' a rb i t r a i r e (Chahal 

préc i t é , p . 1864, § 118). 

148. Les m a n d a t s d ' a r r ê t dél ivrés p a r la police le 29 oc tobre 1998 e t le 

16 m a r s 1999 r e spec t i vemen t ( p a r a g r a p h e s 42 et 45 ci-dessus) énonça ien t 

l 'un et l ' au t r e le f o n d e m e n t j u r i d i q u e d e l ' a r r e s t a t i o n en droi t i n t e r n e , 

à savoir l 'ar t icle 48-5 de la loi sur les é t r a n g e r s dans les deux cas, et 

les c i r cons tances d e fait à l 'or igine du soupçon q u e les r e q u é r a n t e s 

sé journa ien t i l l éga lement en Le t ton ie . Les i n t é r e s sées on t con t res igné 

les m a n d a t s , con f i rman t a ins i qu ' e l l e s ava ien t pr is conna i s sance des 

motifs qu i y é t a i en t avancés (ar t ic le 5 § 2 de la C o n v e n t i o n ) . 

149. Il es t vra i q u e , p a r u n e l e t t r e d u 29 oc tobre 1998, les services de 

l ' immigra t ion ont fait pa r t à la police d e leur avis selon lequel l ' a r r e s t a t ion 

des d e u x f e m m e s à c e t t e d a t e é t a i t « p r é m a t u r é e » dès lors q u e le 7 octobre 

1998 la p r e m i è r e r e q u é r a n t e avait formé un recours con t re l ' a r rê té 

d 'expuls ion ( p a r a g r a p h e 43 c i -dessus) . C e p e n d a n t , m ê m e l ' ex is tence de 

ce r t a ines l acunes d a n s un m a n d a t d ' a r r ê t ne r en d pas n é c e s s a i r e m e n t 

i r régul iè re au sens de l 'ar t ic le 5 § 1 la pé r iode de d é t e n t i o n c o n c o m i t a n t e 

(voir, mutatis mutandis, l ' a r rê t Benham c. Royaume-Uni du 10 j u i n 1996, 

Recueil 1996-III, pp. 753-754, §§ 42 -47) ; cela vaut en pa r t i cu l i e r lo rsque , 

c o m m e en l ' espèce , l ' e r r eu r a l léguée a é té i m m é d i a t e m e n t déce lée et 

cor r igée pa r la r e m i s e en l iber té de la p e r s o n n e c o n c e r n é e . 

150. De plus , c o m m e le g o u v e r n e m e n t d é f e n d e u r l'a observé , le point 

de vue des services de l ' immig ra t i on reposa i t p e u t - ê t r e su r une in t e rp ré 

ta t ion incor rec te du droi t i n t e r n e app l icab le . En réa l i t é , aux d a t e s 

p e r t i n e n t e s , c 'es t -à-di re les 28-29 oc tobre 1998 et les 16-17 m a r s 1999, 

l ' a r r ê t é d 'expuls ion dél ivré le 20 août 1996 é ta i t dé jà déf ini t i f en ve r tu d e 

l ' a r rê t de la C o u r s u p r ê m e du 29 ju i l le t 1998; en conséquence , les 

r e q u é r a n t e s ne d i sposa ien t m a n i f e s t e m e n t plus d ' a u c u n e a u t r e voie de 

recours pour e m p ê c h e r leur é l o i g n e m e n t de L e t t o n i e . A cet égard , il est 

r évé l a t eu r q u e le « r e c o u r s » du 7 oc tobre 1998 n 'a i t susci té a u c u n e 

r éac t ion des services de l ' immig ra t i on , qui ont au co n t r a i r e in formé les 

r e q u é r a n t e s , p a r u n e l e t t r e d a t é e elle auss i du 29 oc tob re 1998, qu 'e l les 

deva ien t q u i t t e r le pays su r - l e - champ ( p a r a g r a p h e 44 ci-dessus) . 

151. A la l u m i è r e des a r t ic les 40 et 48-5 de la loi s u r les é t r a n g e r s , selon 

lesquels un a r r ê t é d 'expuls ion p r e n d effet ap r è s é p u i s e m e n t de tou tes les 

voies d e r ecou r s , la C o u r e s t i m e q u ' a u c u n des d e u x m a n d a t s d ' a r r ê t émis 

pa r la police à l ' encont re des r e q u é r a n t e s n ' é t a i t d é n u é de base légale sur 

le p l an i n t e r n e . D e p lus , r i en n ' i n d i q u e q u e la police ait agi de mauva i se foi 

ou de m a n i è r e a rb i t r a i r e en dé l iv ran t ces m a n d a t s . 

152. Il s ' ensui t q u e les pé r iodes de d é t e n t i o n subies p a r les r equé 

r a n t e s les 28-29 oc tobre 1998 et les 16-17 m a r s 1999 ont eu lieu «selon 
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les voies légales » et qu 'e l les é t a i en t « r égu l i è re s » au sens de l 'ar t icle 5 § 1 f) 
de la Conven t i on . En c o n s é q u e n c e , il n 'y a pas eu violat ion de c e t t e 
disposi t ion en l 'espèce. 

IV. S U R LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 4 D E LA 
C O N V E N T I O N 

153. P a r a i l leurs , les r e q u é r a n t e s se p l a ignen t de n 'avoir pu o b t e n i r 

un cont rô le ju r id i c t ionne l de leur d é t e n t i o n , c o m m e le veu t l 'ar t icle 5 § 4 

de la C o n v e n t i o n , qui dispose : 

« T o u t e p e r s o n n e p r i v é e d e sa l i b e r t é p a r a r r e s t a t i o n ou d é t e n t i o n a le d r o i t d ' i n t r o 

d u i r e u n r e c o u r s d e v a n t un t r i b u n a l , afin qu ' i l s t a t u e à b r e f d é l a i s u r la l é g a l i t é d e s a 

d é t e n t i o n et o r d o n n e s a l i b é r a t i o n si la d é t e n t i o n est i l l é g a l e . » 

A. T h è s e s d e s p a r t i e s 

/. Les requérantes 

154. Les r e q u é r a n t e s s o u t i e n n e n t q u e l ' absence de t ou t e possibil i té 

d e sais ir un t r i b u n a l pour r e m e t t r e en ques t i on la légal i té des pé r iodes 

de d é t e n t i o n des 28-29 octobre 1998 et des 16-17 m a r s 1999 s 'analyse en 

u n e viola t ion d e l 'ar t ic le 5 § 4 de la Conven t i on . Elles e s t i m e n t q u e la 

possibil i té g é n é r a l e d e c o n t e s t e r tou t ac te a d m i n i s t r a t i f devan t la j u s t i ce 

ne leur a p a s conféré le dro i t énoncé p a r c e t t e d isposi t ion. 

2. Le gouvernement défendeur 

155. S ' appuyan t sur l ' a r rê t Fox, Campbell et Hartley c. Royaume-Uni 

(du 30 aoû t 1990, série A n" 182), le g o u v e r n e m e n t le t ton fait valoir q u e 

l 'ar t icle 5 § 4 de la C o n v e n t i o n ne s ' appl ique pas aux affaires où les 

p e r s o n n e s d é t e n u e s on t é t é r e m i s e s en l ibe r té avan t q u ' u n e décision 

rap ide sur la légal i té de leur d é t e n t i o n ait pu ê t r e pr i se . Les pér iodes de 

d é t e n t i o n l i t ig ieuses ayan t é t é t r è s brèves , la d ispos i t ion en ques t i on de la 

C o n v e n t i o n n ' é t a i t pas appl icable en l 'espèce. 

156. Le g o u v e r n e m e n t d é f e n d e u r a joute q u ' e n t o u t e hypo thèse les 

r e q u é r a n t e s ava ien t la faculté de r e m e t t r e en cause la r égu l a r i t é de 

l eu r d é t e n t i o n d e v a n t la j u s t i c e en d é p o s a n t u n e p l a in t e fondée sur le 

c h a p i t r e 24-A d u code de p r o c é d u r e civile, qu i g a r a n t i t le droi t de sais ir 

le t r i buna l d ' un recours c o n t r e tou t ac t e a d m i n i s t r a t i f p o r t a n t a t t e i n t e à 

un droi t individuel ( p a r a g r a p h e 62 c i -dessus) . En défini t ive, il n'y a u r a i t 

pas eu viola t ion d e l 'ar t ic le 5 § 4 en l 'espèce. Le g o u v e r n e m e n t d é f e n d e u r 

déc la re ne pas pouvoir faire é t a t de p r é c é d e n t s j u r i s p r u d e n t i e l s l e t tons 

d a n s lesquels une p l a in t e c o n c e r n a n t u n e d é t e n t i o n p r é t e n d u m e n t illé

gale liée à u n e p r o c é d u r e d 'expuls ion a u r a i t é t é e x a m i n é e d a n s le c ad re 
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d e l 'ac t ion s u s m e n t i o n n é e . Il e s t i m e toutefois q u e l ' absence d ' u n e telle 

j u r i s p r u d e n c e ne r e m e t pas en cause l ' exis tence d ' un tel r ecours d a n s la 

p r a t i q u e . 

B. O b s e r v a t i o n s du t i e r s i n t e r v e n a n t 

157. Le g o u v e r n e m e n t russe souscri t à l ' a r g u m e n t des r e q u é r a n t e s 

selon lequel le dro i t l e t ton n'offrait aux in t é r e s sées a u c u n e possibi l i té de 

c o n t e s t e r devan t la j u s t i c e la légal i té de leur d é t e n t i o n . 

C. A p p r é c i a t i o n de la C o u r 

158. La C o u r observe que les deux f e m m e s ont é té d é t e n u e s p e n d a n t 

moins de v i n g t - q u a t r e h e u r e s les 28-29 oc tobre 1998, et la d e u x i è m e 

r e q u é r a n t e seule p e n d a n t une pé r iode de t r e n t e h e u r e s les 16-17 m a r s 

1999. Les deux fois, les i n t é re s sées furent r e l âchées à b re f déla i , avan t 

tou t con t rô le j u r i d i c t i onne l de la légal i té d e leur d é t e n t i o n . La C o u r n 'a 

pas à r e c h e r c h e r in abstracto si, d a n s le cas c o n t r a i r e , l ' é t en d u e des recours 

d isponibles en L e t t o n i e a u r a i t r empl i ou non les condi t ions de l 'ar t icle 5 § 4 

d e la C o n v e n t i o n . A cet éga rd , la C o u r relève q u e ce t t e d ispos i t ion ne 

t r a i t e que des voies de recours qu i doivent ê t r e d isponibles d u r a n t la 

d é t e n t i o n d ' un individu, afin q u e celui-ci puisse o b t e n i r au sujet de la 

légal i té de sa d é t e n t i o n un cont rô le j u r i d i c t i onne l rap ide suscept ib le de 

condu i r e , le cas é c h é a n t , à sa r emise en l ibe r té . C e t t e d ispos i t ion ne 

t r a i t e pas des a u t r e s voies de r ecour s pouvan t p e r m e t t r e d e vérif ier la 

légal i té d ' une d é t e n t i o n qu i a déjà pris fin, et en pa r t i cu l i e r d ' une dé t en 

tion brève c o m m e celles en cause ici. 

159. En c o n s é q u e n c e , la C o u r e s t ime superf lu d ' e x a m i n e r le bien-

fondé des griefs formulés pa r les r e q u é r a n t e s sur le t e r r a i n de l 'art icle 5 

§ 4 de la C o n v e n t i o n (voir, mutatis mutandis, l ' a r rê t Fox, Campbell et Hartley 

préc i t é , pp . 20-21, § 4 5 ) . 

V. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

160. Aux t e r m e s de l 'ar t icle 41 de la C o n v e n t i o n , 

« Si la C o u r d é c l a r e q u ' i l y a eu v i o l a t i o n de la C o n v e n t i o n ou de ses P r o t o c o l e s , e t si le 

d r o i t i n t e r n e d e la H a u t e P a r t i e c o n t r a c t a n t e ne p e r m e t d ' e f f ace r q u ' i m p a r f a i t e m e n t les 

c o n s é q u e n c e s d e c e t t e v i o l a t i o n , la C o u r a c c o r d e à la p a r t i e l é s é e , s'il y a l i eu , u n e 

s a t i s f a c t i o n é q u i t a b l e . » 

A. D o m m a g e 

161. Les r e q u é r a n t e s r é c l a m e n t 400 000 euros (EUR) p o u r le 

d o m m a g e m o r a l qui est r é su l t é d e l eu r é l o i g n e m e n t forcé de Le t ton ie , 
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pays qu ' e l l e s cons idè ren t c o m m e l eu r p a t r i e . Elles a l l èguen t q u e les 

services de l ' immigra t ion et d ' a u t r e s a u t o r i t é s ont agi envers elles de 

m a n i è r e s i n g u l i è r e m e n t d u r e et sévère , c o m m e l ' a t t e s t e en par t i cu l ie r 

leur mise en d é t e n t i o n , ce qui jus t i f ie selon elles le m o n t a n t d e m a n d é en 

r é p a r a t i o n du pré judice mora l . 

162. Les in té ressées af f i rment é g a l e m e n t qu 'e l les ont pâ t i d 'un ce r t a in 

d o m m a g e m a t é r i e l , à savoir le m a n q u e à g a g n e r subi en Le t ton ie et la 

p e r t e d e l eu r s b iens , don t les a u t o r i t é s l e t t o n n e s se sont e m p a r é e s . Elles 

exp l iquen t qu 'e l les ne peuven t p r é s e n t e r a u c u n d o c u m e n t à l 'appui de 

leur d e m a n d e de r é p a r a t i o n d u d o m m a g e m a t é r i e l , t ou t e s les p ièces 

p e r t i n e n t e s é t a n t r e s t ée s en Le t t on i e . C 'es t pou rquo i elles ne p réc i sen t 

pas que l est le m o n t a n t sollicité à ce t i t r e . 

163. Le g o u v e r n e m e n t dé f endeu r juge ces p r é t e n t i o n s e x o r b i t a n t e s . 

164. Le t ie rs i n t e r v e n a n t souscri t aux d e m a n d e s des r e q u é r a n t e s . 

165. La C o u r a conclu à la violat ion de l 'ar t ic le 8 de la Conven t i on à 

ra ison de la m e s u r e d ' e l o ignemen t de Le t ton ie qui a frappé les 

i n t é r e s sées , m a i s u n i q u e m e n t sous l 'angle d e leur dro i t a u respec t de 

leur vie pr ivée et de leur domici le , et non à ra ison d ' une p e r t u r b a t i o n 

éven tue l le de leur vie famil ia le . De plus , elle n 'a cons t a t é a u c u n e 

violat ion de l 'ar t icle 5 de la Conven t ion . 

166. En ce qu i conce rne la d e m a n d e des r e q u é r a n t e s au t i t r e du 

d o m m a g e m a t é r i e l , la C o u r relève qu ' e l l e s n 'on t pas spécifié le m o n t a n t 

sollicité et n 'on t donné a u c u n e précis ion sur les b iens p r é t e n d u m e n t 

p e r d u s ni sur le m a n q u e à g a g n e r don t elles se p l a ignen t . En tou te hypo

thèse , la C o u r n ' aperço i t pas de lien de causa l i t é suffisant e n t r e le 

d o m m a g e m a t é r i e l a l légué et la violat ion d e la C o n v e n t i o n c o n s t a t é e ci-

dessus . 

167. S 'agissant de la d e m a n d e de r é p a r a t i o n formulée p a r les r equé 

r a n t e s au t i t r e du pré judice m o r a l , la C o u r e s t i m e que les i n t é r e s sées ont 

subi un ce r t a in préjudice du fait de la violat ion c o n s t a t é e . S t a t u a n t en 

é q u i t é , elle al loue à c h a c u n e d 'el les 10000 E U R à ce t i t r e . 

B. Fra is e t d é p e n s 

168. La C o u r observe que les r e q u é r a n t e s ont bénéficié de son 

p r o g r a m m e d 'ass i s tance j ud i c i a i r e pour la p r é s e n t a t i o n de leur cause 

lors de l ' aud ience , l ' é l abora t ion de leurs obse rva t ions et c o m m e n t a i r e s 

s u p p l é m e n t a i r e s , la condu i t e des négoc ia t ions en vue d ' un r è g l e m e n t 

a m i a b l e et les frais de s ec r é t a r i a t . Les in t é re s sées n 'on t p r é s e n t é 

a u c u n e d e m a n d e re la t ive à des frais et d é p e n s qui s e ra i en t venus se 

ra jou te r . En c o n s é q u e n c e , il n 'y a pas lieu de l eu r a cco rde r u n e s o m m e 

à ce t i t r e . 
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C. I n t é r ê t s m o r a t o i r e s 

169. La C o u r j u g e app rop r i é de ca lque r le t aux des i n t é r ê t s m o r a t o i r e s 

sur le t a u x d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la B a n q u e cen t r a l e 

e u r o p é e n n e ma jo ré de trois poin ts de p o u r c e n t a g e . 

P A R C E S M O T I F S , L A C O U R 

1. Dit, p a r onze voix con t r e six, qu ' i l y a eu violat ion de l 'ar t ic le 8 de la 

Conven t i on ; 

2. Dit, p a r onze voix con t r e six, qu ' i l n 'y a pas lieu d ' e x a m i n e r s é p a r é m e n t 

les griefs des r e q u é r a n t e s t i rés de l 'ar t icle 14 de la Conven t ion , 

combiné avec l 'ar t icle 8 ; 

3 . Dit, p a r seize voix con t r e une , qu ' i l n 'y a pas eu violat ion de l 'ar t icle 5 

§ 1 de la C o n v e n t i o n ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d ' e x a m i n e r le bien-fondé du grief 

des r e q u é r a n t e s t i ré de l 'ar t ic le 5 § 4 de la C o n v e n t i o n ; 

5. Dit, p a r onze voix con t re six, 

a) que l 'E ta t dé f endeu r doi t ve rse r , d a n s les trois mois , 10 000 E U R 

(dix mille euros) à c h a c u n e des r e q u é r a n t e s pour d o m m a g e mora l , 

p lus tout m o n t a n t pouvan t ê t re dû à t i t re d ' impô t sur ce t t e s o m m e à 

l 'E ta t d é f e n d e u r ; 

b) q u ' à c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t , ces 

s o m m e s se ron t à ma jo re r d ' un i n t é r ê t s imple à un t a u x égal à celui de 

la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e appli

cable p e n d a n t ce t t e pé r iode , a u g m e n t é de trois po in t s de p o u r c e n t a g e ; 

6. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion équ i t ab le p o u r le 

su rp lus . 

Fai t en français et en angla i s , puis p rononcé en a u d i e n c e pub l ique au 

Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 9 oc tobre 2003. 

Luzius W l L D H A B E R 

P rés iden t 

Pau l MAHONEY 

Greffier 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t a u x ar t ic les 45 § 2 de la 

Conven t ion et 74 § 2 du r è g l e m e n t , l 'exposé des opinions sépa rées 

su ivan tes : 
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- opinion en pa r t i e c o n c o r d a n t e et en p a r t i e d i ss iden te de M. Kovle r ; 

- opinion d i s s iden te c o m m u n e à M. W i l d h a b e r , M. Ress , Sir Nicolas 

B r a t z a , M. C a b r a i B a r r e t o , M n i r Grève et M. M a r u s t e ; 

- opinion d i s s iden te s épa rée de M. M a r u s t e . 

L.W. 

P . J .M. 
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O P I N I O N E N P A R T I E C O N C O R D A N T E E T E N P A R T I E 
D I S S I D E N T E D E M. LE J U G E K O V L E R 

/. Quant à l'article 8 de la Convention 

Tout en p a r t a g e a n t l 'opinion de la major i té sur la viola t ion de l 'ar t ic le 8 

§ 1 de la C o n v e n t i o n , j e souha i t e n é a n m o i n s p réc i se r m a posi t ion sur 

l ' ingérence a l léguée d a n s la «vie fami l ia le» des r e q u é r a n t e s , é c a r t é e par 

le r a i s o n n e m e n t de la C o u r . 

A mon h u m b l e avis, au p a r a g r a p h e 97 de son a r r ê t , la C o u r a r e s t r e in t 

la not ion de «vie fami l ia le» en l ' i n t e r p r é t a n t c o m m e les l iens ex i s t an t 

au sein du «noyau fami l ia l» («corefamily» d a n s la vers ion ang la i se ) . En 

d ' a u t r e s t e r m e s , la C o u r a op té pour le concept t r ad i t i onne l de la famille 

fondée sur le pac te conjugal , c 'es t -à-dire de la famille conjugale qui 

c o m p r e n d un pè re , une m è r e et des enfan t s m i n e u r s , t and i s q u e les 

enfan t s adu l t e s et les g r a n d s - p a r e n t s sont exclus de ce cercle . Ce la pour 

rai t ê t r e j u s t e au sens j u r i d i q u e str ict de ce t t e not ion, employée dans la 

légis lat ion civile des pays e u r o p é e n s ; mais l ' i n t e r p r é t a t i o n q u e la j u r i s 

p r u d e n c e de la C o u r d o n n e de l 'ar t icle 8 § 1 ouvre d ' a u t r e s hor izons en 

m e t t a n t l 'accent sur des l iens p a r e n t a u x plus la rges . 

T e x t u e l l e m e n t , d a n s l 'affaire Marckx évoquée en l ' espèce, la C o u r avait 

soul igné que « la «vie fami l ia le» au sens de l 'ar t icle 8 englobe pour le 

moins les r a p p o r t s e n t r e p roches p a r e n t s , lesquels p e u v e n t y j o u e r un 

rôle cons idé rab le , p a r e x e m p l e e n t r e g r a n d s - p a r e n t s et pe t i t s - en fan t s» , 

pour conclure : « Le « respec t » de la vie famil iale a insi e n t e n d u e impl ique , 

pour l 'E ta t , l 'obl igat ion d 'ag i r de m a n i è r e à p e r m e t t r e le d é v e l o p p e m e n t 

n o r m a l de ces r a p p o r t s » (Marckx c. Belgique, a r r ê t du 13 j u i n 1979, sér ie A 

n" 3 1 , p . 2 1 , § 45 ; voir auss i Scozzari et Giunta c. Italie [ G C ] , n"s 39221/98 et 

41963/98 , § 221 , C E D H 2000-VIII) . A u t r e m e n t di t , la C o u r a u r a i t pu au 

moins faire une d is t inc t ion plus n u a n c é e e n t r e la « fami l l e» , au sens 

j u r i d i q u e s t r ic t de ce t e r m e , et la «vie fami l i a le» , no t ion plus large selon 

l ' a r rê t Marckx. 

A cet égard , l 'a f f i rmat ion c o n t e n u e d a n s l ' a r rê t selon laquel le « les in té 

ressées ne pouva ien t invoquer l 'exis tence d ' une «vie fami l ia le» à propos 

des p a r e n t s âgés de la p r e m i è r e puisqu ' i l s 'agissait d ' a d u l t e s qui ne 

faisaient pas p a r t i e du noyau familial (...)» s ' écar te de la j u r i sp rudence 

évoquée ci-dessus et ne t i en t pas c o m p t e des données sociologiques et 

h u m a i n e s de la famille e u r o p é e n n e c o n t e m p o r a i n e (je fais vo lon ta i re 

m e n t abs t r ac t i on de la famille m u s u l m a n e ou afr ica ine , ca r m o n ra ison

n e m e n t ne conce rne que la zone g é o g r a p h i q u e couver te p a r la ju r id ic t ion 

de la C o u r ) . 

O n peu t c i ter n o t a m m e n t le d ic t ionna i re de la l a n g u e française Littré, 

qui définit la famille c o m m e « l ' e n s e m b l e des individus de m ê m e sang qui 
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vivent les uns à côté des a u t r e s ». M ê m e si ce t t e no t ion n 'es t pas fo rcément 

j u r i d i q u e , elle ref lète l ' é ta t d ' espr i t de nos « jus t i c iab les» . 

La no t ion res t r ic t ive de la famille conjugale (di te « n u c l é a i r e » d a n s 

l ' an thropolog ie j u r i d i q u e ) est en passe de deven i r obsolè te , vu les ch an g e 

m e n t s év idents don t t é m o i g n e la légis la t ion r écen t e de p lus i eu r s E t a t s 

e u r o p é e n s en m a t i è r e de dro i t d e la famil le . En m ê m e t e m p s , la t r ad i t i on 

de la famille «é la rg ie », si forte d a n s les pays d ' E u r o p e de l 'Est et d ' E u r o p e 

du Sud, est consacrée pa r les lois f o n d a m e n t a l e s de ces E t a t s . Ainsi , la 

C o n s t i t u t i o n de la F é d é r a t i o n de Russ ie , dont les r e q u é r a n t e s ont acquis 

la c i toyenne té , s t ipule : «Les en fan t s âgés de plus de d ix-hui t ans capab les 

de t rava i l le r doivent a s s u r e r l ' en t r e t i en de leurs p a r e n t s i nap t e s au 

t r ava i l» (ar t ic le 38-3). Des disposi t ions s imi la i res figurent d a n s les 

C o n s t i t u t i o n s de l 'Ukra ine (ar t ic le 51-2) , de la Moldova (ar t ic le 48-4) et 

d ' a u t r e s pays. Ce la signifie que la t r ad i t i on vou lan t q u e l 'on ass is te ses 

p a r e n t s âgés y est consac rée c o m m e un i m p é r a t i f m o r a l é r igé en n o r m e 

cons t i t u t ionne l l e . C ' e s t e s s e n t i e l l e m e n t gu idées p a r des mot iva t ions de ce 

type q u e les r e q u é r a n t e s ont en vain d e m a n d é aux a u t o r i t é s l e t t o n n e s de 

ne pas les é loigner de leurs a s c e n d a n t s âgés et m a l a d e s ; il est évident que 

la «vie fami l ia le» n ' é t a i t pas concevable pour elles si elles é t a i en t pr ivées 

de la possibi l i té de soigner ces d e r n i e r s . Quo i de plus n a t u r e l et de plus 

h u m a i n ? 

Il s ' ensu i t , à m o n avis, q u e la m e s u r e d ' é l o i g n e m e n t ayant frappé les 

in t é re s sées a cons t i tué une ingé rence injustifiée non s e u l e m e n t d a n s leur 

«vie p r ivée» et leur «domic i l e» , ma i s aussi , et avan t tou t , d a n s leur «vie 

fami l ia le» . 

2. Quant à l'article 5 § 1 de la Convention 

J e r e g r e t t e de ne pouvoir me ra l l ier à l'avis de la major i t é , qui a conclu 

en l 'espèce à la non-violat ion de l 'ar t ic le 5 § 1 de la Conven t i on . 

J e n ' a u r a i s pas con tes t é les m e s u r e s d ' e x t r a d i t i o n pr ises à l ' encon t re 

des d e u x r e q u é r a n t e s , pas m ê m e l eu r a r r e s t a t i o n , si la C o u r n 'ava i t 

conclu q u e la m e s u r e d ' é l o i g n e m e n t du t e r r i t o i r e le t ton imposée aux 

in t é re s sées n ' é t a i t pas «néces sa i r e d a n s une société d é m o c r a t i q u e » 

( p a r a g r a p h e 128 de l ' a r r ê t ) . C o m p t e t enu de la décis ion su r la violat ion 

de l 'ar t icle 8 de la Conven t ion , la p r o c é d u r e d 'expuls ion , p r o t é g é e par les 

d isposi t ions de l 'ar t ic le 5 § 1 f), est en soi plus que difficile à jus t i f ier . 

En a d m e t t a n t q u e la p r o c é d u r e d ' expuls ion just i f ie souvent une 

pr ivat ion de l iber té fondée sur l 'ar t ic le 5 § 1 f), celle-ci doit r é p o n d r e au 

pr inc ipe de « r é g u l a r i t é » d ' u n e d é t e n t i o n aux fins de l ' expuls ion (voir 

n o t a m m e n t Chahal c. Royaume-Uni, a r r ê t du 15 n o v e m b r e 1996, Recueil des 

arrêts et décisions 1996-V, p. 1864, § 118), c 'es t -à-di re p r o t é g e r l ' individu 

con t re l ' a rb i t r a i r e . A m o n avis, ce t t e ex igence est d ' a u t a n t plus i m p é r a -

tive qu ' i l s 'agit de f e m m e s , don t u n e m i n e u r e . 
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De m a n i è r e g é n é r a l e , «(.. .) en ve r tu de l 'ar t ic le 5 de la Conven t ion , 

t o u t e p r iva t ion de l iber té doi t ê t r e « r é g u l i è r e » , ce qui imp l ique qu 'e l le 

doit ê t r e effectuée selon les «voies l éga les» . Sur ce poin t , la Conven t i on 

renvoie pour l 'essent ie l à la légis lat ion na t iona l e et énonce l 'obl igat ion 

d ' en r e s p e c t e r les d isposi t ions de fond et de p r o c é d u r e » (Witold Litwa 

c. Pologne, n" 26629/95, § 72, C E D H 2000-III) . O r le r e p r é s e n t a n t des 

a u t o r i t é s na t iona le s e s t ima i t dans u n e l e t t r e ad re s sée à la police de 

l ' immig ra t i on q u e l ' a r r e s t a t i on des i n t é r e s sées , le 28 oc tobre 1998, avai t 

é té « p r é m a t u r é e » ( p a r a g r a p h e 43 de l ' a r r ê t ) . La C o u r a a d m i s à cet égard 

les p ropos du g o u v e r n e m e n t dé f endeu r selon lesquels «le point de vue des 

services de l ' immig ra t i on reposai t p e u t - ê t r e sur u n e i n t e r p r é t a t i o n incor

rec te du droi t i n t e r n e app l icab le» , ce qu i , à m o n avis, ne r en d pas l ' a r res

t a t ion des d e u x r e q u é r a n t e s tou t à fait « r égu l i è r e ». Le c o m p o r t e m e n t des 

deux f e m m e s , qui ont con t res igné les m a n d a t s d ' a r r ê t , prouve qu 'e l les 

n ' ava ien t a u c u n e i n t e n t i o n de p r e n d r e la fuite ou de se cacher . E t a n t 

donné qu 'e l les ont eu un domici le fixe j u s q u ' à l eur d é p a r t du pays, 

a u c u n e ra i son valable ne jus t i f ia i t c o m m e nécessa i res d a n s u n e société 

d é m o c r a t i q u e les res t r i c t ions dont elles ont fait l 'objet. 

La d é t e n t i o n subie les 16-17 m a r s 1999 p a r la d e u x i è m e r e q u é r a n t e 

(qui au m o m e n t des faits n 'ava i t pas encore a t t e i n t l 'âge de la major i té ) 

d a n s un c a m p s i tué hors de la ville é ta i t encore moins « r é g u l i è r e » , 

pu i sque le g o u v e r n e m e n t dé f endeu r n ' a pas d é m o n t r é q u e son a r r e s t a 

tion r éponda i t aux exigences de l 'ar t icle 48-5 de la loi sur les é t r a n g e r s , 

la p robabi l i t é q u e l ' in té ressée «se c a c h e » é t a n t plus qu ' i l luso i re . En 

tou te logique , on ne c o m m e t pas u n « a c t e de b o n n e vo lon té» en l ibéran t 

une p e r s o n n e r e t e n u e s'il y a v r a i m e n t des ra i sons de pense r qu 'e l l e 

che rche à se cacher . La voie choisie, qu i ne t rouvai t a u c u n e jus t i f ica t ion 

solide d a n s le c o n t e n u de l 'ar t icle 48-5 de la loi s u s m e n t i o n n é e , n ' é t a i t pas 

une «voie l éga le» . L ' a r r e s t a t i o n de la d e u x i è m e r e q u é r a n t e ne pouvai t 

ê t re q u ' u n a c t e d ' i n t i m i d a t i o n et de p ress ion psychologique visant à 

accé lé re r le d é p a r t des i n t é r e s sée s . De plus , lors de son a r r e s t a t i o n , la 

j e u n e fille n ' a pas eu la possibi l i té de p r e n d r e con tac t avec u n avocat ou 

au moins avec sa m è r e , et a é té e m m e n é e de force vers l ' inconnu. 

Ce sont ces cons idé ra t ions qui m ' a m è n e n t à conclure qu ' i l y a eu 

violat ion de l 'ar t ic le 5 § 1. 
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O P I N I O N D I S S I D E N T E C O M M U N E À M . W I L D H A B E R , 

M . R E S S , S i r N i c o l a s B R A T Z A , M . C A B R A L B A R R E T O , 

M m c G R E V E E T M . M A R U S T E , J U G E S 

(Traduction) 

1. Nous ne pouvons souscr i re à l 'opinion de la major i t é de la C o u r 

selon laquel le la m e s u r e d 'expuls ion de L e t t o n i e imposée aux r e q u é 

r a n t e s a d o n n é lieu à u n e violat ion de l 'ar t icle 8 de la Conven t ion . 

2. Nous p a r t a g e o n s sans réserve l'avis de la major i té d ' a p r è s lequel le 

t r a i t é russo- le t ton du 30 avril 1994 sur le r e t r a i t des forces a r m é e s russes 

poursuiva i t un bu t lég i t ime au sens de l 'ar t icle 8 de la Conven t ion , et 

é g a l e m e n t sa conclusion suivant laquel le le fait que ce t r a i t é prévoyai t le 

d é p a r t de tous les mi l i t a i res placés sous la j u r id i c t ion de la Russie ap rè s le 

28 j a n v i e r 1992 et obl igeai t de surcro î t les p roches des mi l i t a i res à q u i t t e r 

le pays n 'es t pas en soi c r i t iquab le du point de vue de la Conven t i on . De 

m ê m e , nous a d h é r o n s à l 'opinion que , pour a u t a n t q u e le r e t r a i t des forces 

a r m é e s russes a cons t i tué une ingé rence dans le dro i t des p e r s o n n e s 

conce rnées au respec t de leur vie pr ivée et de leur domici le , pare i l le 

ingé rence ne s e m b l e r a i t n o r m a l e m e n t pas d i s p r o p o r t i o n n é e c o m p t e t enu 

des condi t ions de service des m i l i t a i r e s ; la p r é s e n c e m a i n t e n u e de mili

t a i res a p p a r t e n a n t à u n e a r m é e é t r a n g è r e , avec leurs famil les , p o u r r a i t 

- c o m m e le soul igne l ' a r rê t - s e m b l e r incompa t ib le avec la souve ra ine t é 

d 'un E t a t i n d é p e n d a n t et m e n a ç a n t e pour la sécur i t é n a t i o n a l e ; enfin, 

l ' in té rê t publ ic à ce que ces p e r s o n n e s q u i t t e n t le t e r r i to i r e en ques t i on 

p r i m e n o r m a l e m e n t l ' in té rê t d ' un individu à r e s t e r d a n s ce pays. T o u t e s 

ces ra isons , cons idé rées d a n s leur e n s e m b l e , jus t i f ien t à no t r e avis un 

cons ta t de non-viola t ion. 

3. Le point sur lequel no t r e avis d iverge f o n d a m e n t a l e m e n t de celui de 

la ma jo r i t é conce rne sa conclusion selon laquel le la s i tua t ion spécif ique 

des r e q u é r a n t e s é ta i t telle q u e les m e s u r e s d ' é l o i g n e m e n t é t a i en t d ispro

po r t i onnées et injustifiées au sens de l 'ar t icle 8 de la Conven t ion . 

4. D ' e m b l é e , nous p renons ac te du con tex te h i s to r ique par t icu l ie r d a n s 

lequel le t r a i t é a é té signé et de l 'objectif poursuivi pa r cet i n s t r u m e n t , à 

savoir l ' é l iminat ion des conséquences de la d o m i n a t i o n de la Le t ton ie par 

l 'URSS. D a n s le p r é a m b u l e du t r a i t é , les deux Pa r t i e s - la Le t ton ie et la 

Russie - sont convenues que le r e t r a i t des forces a r m é e s russes visait à leur 

p e r m e t t r e de « s u r m o n t e r les conséquences négat ives de leur his toire 

c o m m u n e » ( p a r a g r a p h e 64 de l ' a r r ê t ) . A no t re avis, la lég i t imi té de cet 

objectif est un é l é m e n t capi ta l pour d é t e r m i n e r si u n e ingé rence d a n s 

les droi t s de tel m e m b r e des forces a r m é e s et de ses p roches , soumis à 

l 'obligation de q u i t t e r le pays en ve r tu du t r a i t é , é ta i t jus t i f iée . 
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Il convient é g a l e m e n t d 'observer q u e le t r a i t é l u i -même n ' imposa i t pas 

aux au to r i t é s l e t t o n n e s l 'obl igat ion de jus t i f ie r c h a q u e m e s u r e pr i se en 

ra ison de la m e n a c e réel le q u e l ' individu en ques t i on r e p r é s e n t a i t pour la 

sécur i t é na t iona l e , en pa r t i cu l i e r s 'agissant des p roches qui n ' é t a i e n t pas 

des mi l i t a i res . 

Des p lans g é n é r a u x c o m m e celui-ci pour le d é p a r t de mi l i ta i res 

é t r a n g e r s et de leurs familles c a d r e n t ma l avec des p rocédures 

p e r m e t t a n t de jus t i f ier les décisions au cas pa r cas et q u a n t au fond (voir, 

mutatis mutandis, James et autres c. Royaume-Uni, a r r ê t du 21 février 1986, 

série A n" 98, pp. 41-42, § 68). A nos yeux, la d é m a r c h e cons is tant à 

spécifier d a n s l ' i n s t rumen t de base quel les sont les g r a n d e s ca tégor ies de 

mi l i ta i res et de pe r sonnes de leur e n t o u r a g e qu i doivent q u i t t e r le pays, 

sans ten i r compte de leur vécu pe r sonne l , p e r m e t de m é n a g e r le j u s t e 

équi l ibre requ is e n t r e les i n t é r ê t s c o n c u r r e n t s de l ' individu et de la société. 

5. En conc luan t q u e pare i l équi l ib re n ' a pas é t é a t t e i n t en l 'espèce, la 

major i t é de la C o u r a soul igné u n ce r t a in n o m b r e d ' é l é m e n t s sa i l lants 

d a n s ce t t e affaire, s ' appuyan t en pa r t i cu l i e r sur les c i rcons tances 

su ivan tes : 

i. les r e q u é r a n t e s é t a i en t des p roches d ' un mi l i t a i r e r e t r a i t é et les 

i n t é r ê t s re levan t de la sécur i t é na t i ona l e deva ien t en conséquence avoir 

moins de poids que s ' ag issant de mi l i t a i res d 'act ivé ; 

ii. selon les é l é m e n t s du dossier , neuf cen ts p e r s o n n e s ont pu régu

la r i se r l eur séjour en L e t t o n i e a lors m ê m e qu 'e l les é t a i en t p a r e n t e s de 

mi l i t a i res russes t enus de q u i t t e r le pays, ce qui m o n t r e q u e les au to r i t é s 

l e t t o n n e s n 'on t pas e s t imé q u e les d isposi t ions du t r a i t é deva ien t 

s ' app l iquer à tous sans e x c e p t i o n ; 

iii. il n ' a pas é té a l légué en l 'espèce q u e les r e q u é r a n t e s r e p r é s e n t a i e n t 

un d a n g e r spécif ique p o u r la sécur i té na t iona le ou l 'ordre publ ic , l ' in térê t 

publ ic ayan t é té envisagé pa r r a p p o r t à des not ions a b s t r a i t e s sous-

j a c e n t e s aux d is t inc t ions j u r i d i q u e s o p é r é e s en dro i t i n t e r n e ; 

iv. à l ' époque de leur é l o i g n e m e n t de L e t t o n i e , les r e q u é r a n t e s é ta ien t 

su f f i s amment i n t é g r é e s à la société l e t t o n n e , car elles ava ien t noué dans le 

pays des liens pe r sonne l s , sociaux et é c o n o m i q u e s sans r a p p o r t avec leur 

q u a l i t é de p roches de mi l i t a i res sovié t iques (par la su i t e , russes) ; 

v. en ce qui conce rne le t r a i t e m e n t différent don t les deux f e m m e s ont 

fait l 'objet, l ' é l émen t d é t e r m i n a n t n ' é t a i t pas l eur s i tua t ion famil iale du 

m o m e n t , mais la c i rcons tance qu ' e l l e s é t a i en t r e spec t i vemen t la fille et la 

peti te-fi l le d 'un anc ien mi l i t a i r e sovié t ique , lequel avait pr is sa r e t r a i t e en 

1986 et é ta i t r e s t é d a n s le pays m ê m e ap rè s le d é p a r t des i n t é r e s s é e s : 

celles-ci ne pouva ien t ê t r e vues c o m m e u n e m e n a c e pour la sécur i té 

na t i ona l e du fait qu 'e l les a p p a r t e n a i e n t à la famille d ' une p e r s o n n e qui 

n ' é t a i t pas e l l e -même cons idé rée c o m m e p r é s e n t a n t u n tel d a n g e r . 

6. A n o t r e plus g r a n d r e g r e t , nous e s t i m o n s q u e ces fac teurs , pris 

ind iv idue l l emen t ou combinés , ne suffisent pas à jus t i f i e r la conclusion 
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selon laque l le les a u t o r i t é s l e t t o n n e s n 'on t pas m é n a g é un j u s t e équi l ibre 

en ex igean t le d é p a r t de Le t ton i e des r e q u é r a n t e s . 

7. C o n c e r n a n t le p r e m i e r é l é m e n t ci-dessus, la major i té a conclu que 

l'effet r é t roac t i f du t r a i t é - qu i s ' é t enda i t aux mi l i t a i res démobi l i sés avant 

l ' en t r ée en v igueur de cet i n s t r u m e n t — n ' é t a i t pas i ncompa t ib l e avec les 

ex igences de la Conven t ion , m ê m e si ces pe r sonnes ne j o u a i e n t a u c u n rôle 

mi l i t a i re act i f au m o m e n t de l eu r d é p a r t et pouva ien t ê t r e cons idérées 

c o m m e c o n s t i t u a n t p e r s o n n e l l e m e n t une m e n a c e m o i n d r e pour la sécu

r i té na t i ona l e . Le fait q u e le t r a i t é ait é té app l iqué aux proches p a r e n t s 

de mi l i t a i res (encore actifs ou déjà r e t r a i t é s ) visés p a r le t r a i t é nous 

s emble é g a l e m e n t just i f ié au r e g a r d de la Conven t ion , m ê m e si d a n s leur 

g r a n d e major i té les p roches en ques t ion , pris i nd iv idue l l emen t , ne 

m e n a ç a i e n t pas la sécur i t é n a t i o n a l e . C o m p t e t enu du bu t l ég i t ime pour

suivi pa r le t r a i t é - le r a p a t r i e m e n t de la to ta l i té d ' une a r m é e é t r a n g è r e , 

c 'es t -à-dire t a n t l 'effectif mi l i t a i re q u e les p e r s o n n e s à c h a r g e —, on ne 

sau ra i t à no t r e avis j u g e r que l 'ar t ic le 8 exigeai t q u e le t r a i t é fût 

app l iqué de sor te qu ' i l fût possible d ' expu l se r les p roches ayan t rés idé 

d u r a b l e m e n t en Le t ton i e et ayan t ainsi é tabl i d a n s ce pays un domici le et 

u n e vie pr ivée u n i q u e m e n t si l 'on pouvai t d é m o n t r e r qu ' i l s cons t i t ua i en t 

p e r s o n n e l l e m e n t u n e m e n a c e pour la sécur i t é na t i ona l e de la Le t ton ie . 

Pare i l le i n t e r p r é t a t i o n a u r a i t c o m p r o m i s l 'appl icat ion effective du t r a i t é 

pu i sque p a r essence la condi t ion de la m e n a c e réel le p o u r la sécur i té 

t e r r i t o r i a l e est r a r e m e n t sa t is fa i te s 'ag issant des familles. A no t r e avis, 

dès lors q u ' a é té j u g é e l ég i t ime la d é m a r c h e cons i s t an t à inclure les 

p roches d a n s un p r o g r a m m e de r e t r a i t , on peu t diff ici lement a d m e t t r e 

qu ' i l faille accorder plus d ' i m p o r t a n c e aux i n t é r ê t s pr ivés de proches 

de mi l i t a i res r e t r a i t é s depu i s p e u q u ' a u x i n t é r ê t s privés des mi l i t a i res 

encore actifs. 

8. La major i t é s ' appuie su r le fait q u e , ap r è s leur démobi l i sa t ion , un 

o rd re de d é p a r t donné dans le c ad re des condi t ions g é n é r a l e s de service 

ne s ' appl ique en pr incipe plus aux mi l i t a i res et à leurs famil les . C 'es t 

vra i , mais l 'espèce po r t e non pas sur le t r ans fe r t de mi l i t a i res (ainsi que 

de leurs proches) c o n f o r m é m e n t aux condi t ions géné ra l e s de service, mais 

sur la mise en œ u v r e des disposi t ions d 'un t r a i t é i n t e r n a t i o n a l visant à 

m e t t r e fin à u n e p r é s e n c e mi l i t a i r e é t r a n g è r e , imposée et d u r a b l e . A cet 

éga rd , nous re levons que cet a r r a n g e m e n t conven t ionne l s 'efforçait lui-

m ê m e à p r e n d r e en c o m p t e la vie famil iale des p e r s o n n e s conce rnées en 

t r a i t a n t la famille c o m m e u n e u n i t é , pu i sque la F é d é r a t i o n de Russie 

s 'é ta i t e n g a g é e à accep te r sur son t e r r i to i r e l ' ensemble de ses m e m b r e s , 

que l les que fussent l 'or igine et la na t iona l i t é de chacun . 

9. A no t r e avis, le fait q u e les a u t o r i t é s l e t t onnes a ien t exoné ré 

q u e l q u e n e u f cen t s p e r s o n n e s de l 'obl igat ion de q u i t t e r le pays en ve r tu 

du t r a i t é n e renforce pas la thèse des r e q u é r a n t e s . Les bénéf ic ia i res de 

ces dé roga t i ons é t a i e n t tous soit des ci toyens l e t tons , soit des p roches 
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p a r e n t s de ci toyens l e t tons , et pour t r a n c h e r les a u t o r i t é s ne se sont pas 

d e m a n d é si c h a q u e individu concerné r e p r é s e n t a i t un d a n g e r spéci

fique p o u r la sécur i té na t iona le de la Le t t on i e ( p a r a g r a p h e s 57 et 85 de 

l ' a r r ê t ) . De plus , s ' ag issant des ci toyens l e t tons , une dé roga t i on de ce 

type é ta i t en fait r equ i se p a r la Conven t ion , car leur expuls ion eû t é té 

c o n t r a i r e à l 'ar t ic le 3 du Pro tocole n° 4 à la Conven t ion . Les r e q u é r a n t e s , 

pour leur pa r t , n ' ava ien t pas de tels liens avec la Le t t on i e . Le refus de leur 

acco rde r le s t a t u t de rés iden t p e r m a n e n t en Le t ton i e a é té exp l iqué par le 

g o u v e r n e m e n t d é f e n d e u r c o m m e é t a n t dû à leur doub le a p p a r t e n a n c e à 

des familles de m i l i t a i r e s : la p r e m i è r e r e q u é r a n t e ar r iva en L e t t o n i e en 

1959 avec son pè re , mi l i t a i r e sovié t ique a lors en ac t iv i t é ; en 1980, elle 

épousa un a u t r e mi l i ta i re sovié t ique qu i é ta i t e n t r é e n L e t t o n i e en 

service actif et qui plus t a r d c o n t i n u a à servir d a n s les forces a r m é e s 

russes basées en L e t t o n i e , ap r è s le r e t o u r à l ' i ndépendance de ce pays. La 

seule ra i son pour laquel le les deux f e m m e s vivaient en Le t ton i e é ta i t donc 

la p ré sence d a n s ce pays des forces a r m é e s sovié t iques (devenues en 

j a n v i e r 1992 les forces a r m é e s de la F é d é r a t i o n de Russ ie ) . Dès lors, le 

refus de leur accorder u n e d é r o g a t i o n fondée sur le r i sque de graves diffi

cul tés pe r sonne l l e s é ta i t conforme à la logique f o n d a m e n t a l e du t r a i t é , 

don t la C o u r a cons idéré qu 'e l le avait r e spec té u n j u s t e équ i l ib re . 

10. L ' a r r ê t relève a j u s t e t i t r e que les r e q u é r a n t e s ava ien t d u r a n t leur 

séjour en Le t ton i e noué des l iens solides avec ce pays. Toutefo is , nous 

e s t i m o n s q u ' e n r e c h e r c h a n t si ces r e l a t ions é t a i e n t de n a t u r e à leur 

d o n n e r droi t à un t r a i t e m e n t spécial au r e g a r d du t r a i t é les au to r i t é s 

l e t t o n n e s é t a i en t fondées à t en i r c o m p t e é g a l e m e n t des l iens pe r sonne l s 

non négl igeables q u e les d e u x f e m m e s ava ien t avec la Russ ie . Nous faisons 

observer à cet é g a r d q u e les i n t é r e s sées sont d 'o r ig ine n a t i o n a l e russe , 

sont rus sophones , ont f r équen té des é t a b l i s s e m e n t s scolaires russophones 

et ont Finalement o b t e n u la c i toyenne té russe . L 'époux de la p r e m i è r e 

r e q u é r a n t e a acquis ce t t e m ê m e c i toyenne té alors qu ' i l vivait encore en 

Le t ton ie , et il é ta i t é tabl i en Russie à l ' époque des faits incr iminés 

( p a r a g r a p h e s 21 et 33 de l ' a r r ê t ) . P a r a i l leurs , à la fin de l ' année 1994, 

un logemen t fut mis à la disposi t ion de la famille Sl ivenko à Koursk , en 

Russie ( p a r a g r a p h e s 28 , 37 et 46 de l ' a r r ê t ) , et il n ' a pas é té affirmé que 

les r e q u é r a n t e s a u r a i e n t f ina lement é té dans l ' incapaci té de m e n e r en 

Russie des act ivi tés pe r sonne l l es , éducat ives ou profess ionnel les . Ainsi, si 

l'on ne sau ra i t n ier leurs liens pe r sonne l s , sociaux et é conomiques avec la 

Le t ton i e , il a p p a r a î t é g a l e m e n t qu 'e l les avaient des liens d e m ê m e n a t u r e 

et tout aussi forts en Russie (Dalia c. France, a r r ê t du 19 février 1998, Recueil 

des arrêts et décisions 1998-1, pp . 91-92, § 53 ; C. c. Belgique, a r r ê t du 7 août 

1996, Recueil 1996-III, p . 924, § 34). 

11. D a n s ces condi t ions , nous ne saur ions conclure q u e les au to r i t é s 

l e t t onnes on t o u t r e p a s s é la m a r g e d ' app réc i a t i on don t elles jou i s sa ien t 

en ve r tu de l 'ar t icle 8 de la Conven t ion , vu le c o n t e x t e pa r t i cu l i e r du 
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r e t r a i t des forces a r m é e s russes du t e r r i t o i r e de la Le t ton i e , ap r è s u n e 

p ré sence sovié t ique de p r e s q u e c i n q u a n t e ans . Nous e s t imons q u e les 

a u t o r i t é s l e t t o n n e s é t a i en t fondées à cons idé re r q u e l ' ingérence l i t igieuse 

d a n s le droi t des r e q u é r a n t e s au respec t de leur vie pr ivée et de leur 

domici le é ta i t «nécessa i r e d a n s une société d é m o c r a t i q u e » . 

12. Eu é g a r d à ce cons ta t , il convient d ' e x a m i n e r u n a u t r e a r g u m e n t 

des i n t é r e s sées , à savoir qu ' i l y a u r a i t eu violat ion de l 'ar t ic le 14 de 

la Conven t ion , c omb iné avec l 'ar t ic le 8, en ra ison de la différence de 

t r a i t e m e n t , décou l an t de la loi, e n t r e les p roches des mi l i t a i res russes , 

qu i deva ien t q u i t t e r la L e t t o n i e , et les a u t r e s r é s iden t s r u s s o p h o n e s de 

Le t ton ie qu i , en t a n t q u ' a n c i e n s ci toyens sovié t iques , pouva ien t ê t re 

au to r i sé s à rés ider d a n s le pays. 

13. Selon la j u r i s p r u d e n c e de la Cour , u n e d is t inc t ion est d iscr imi

na to i r e au sens de l 'ar t icle 14 si elle m a n q u e de «just i f icat ion object ive et 

r a i s o n n a b l e » , c 'es t-à-dire si elle ne poursu i t pas un « b u t l é g i t i m e » ou s'il 

n'y a pas de « r a p p o r t r a i sonnab le de p ropo r t i onna l i t é e n t r e les moyens 

employés et le bu t v i sé» . Les E t a t s c o n t r a c t a n t s j ou i s sen t d ' u n e ce r t a ine 

m a r g e d ' app réc i a t i on pour d é t e r m i n e r si et d a n s quel le m e s u r e des 

différences e n t r e des s i tua t ions à d ' a u t r e s é g a r d s ana logues jus t i f i en t des 

d i s t inc t ions de t r a i t e m e n t (voir, e n t r e a u t r e s , l ' a r rê t Van Raalte c. Pays-Bas 

du 21 février mi, Recueil 1997-1, p. 186, § 39) . 

14. P o u r les r e q u é r a n t e s , la m e s u r e d ' é l o i g n e m e n t qu i les a f rappées 

révélai t u n e d i sc r imina t ion p o u r deux motifs , à savoir leur a p p a r t e n a n c e à 

la m i n o r i t é ru s sophone et le fait qu 'e l les é t a i en t p a r e n t e s d ' u n mi l i t a i re 

russe . A n o t r e avis, l eur a f f i rmat ion selon laque l le elles on t subi une 

d i sc r imina t ion en t a n t q u e p e r s o n n e s rus sophones n 'es t pas fondée. En 

effet, un c e r t a i n n o m b r e d ' a u t r e s p e r s o n n e s ru s sophones on t pu régu

la r i ser leur séjour en Le t t on i e . La d is t inc t ion faite p a r les a u t o r i t é s 

l e t t o n n e s à l ' égard des i n t é r e s sées n ' é t a i t pas d u e à l eur or ig ine e t h n i q u e 

mais à leur doub le a p p a r t e n a n c e à des familles de mi l i t a i res , dont l 'un 

é ta i t u n m e m b r e des forces a r m é e s russes t enu de q u i t t e r le pays en 

app l ica t ion du t r a i t é de 1994. P o u r les ra i sons déjà exposées au sujet du 

gr ief t i ré de l 'ar t icle 8 p r o p r e m e n t d i t , il é ta i t l ég i t ime à no t r e avis de t en i r 

c o m p t e de ces é l é m e n t s pour jus t i f ie r l ' adopt ion de la m e s u r e l i t igieuse 

d ' é l o i g n e m e n t du t e r r i to i r e l e t t on qu i a f rappé les r e q u é r a n t e s . 

15. P o u r les m ê m e s mot i fs , nous e s t imons q u e la d i s t inc t ion faite en 

l 'espèce en ra ison du s t a t u t des i n t é r e s sées - c 'es t -à-dire la d i s t inc t ion 

faite pa r les disposi t ions j u r i d i q u e s p e r t i n e n t e s puis pa r l 'appl icat ion de 

celles-ci aux deux f e m m e s - avai t u n e jus t i f ica t ion objective et ra ison

nable et n ' a donc pas cons t i tué u n e d i sc r imina t ion au sens de l 'ar t ic le 14 

de la Conven t ion . 

16. E n c o n s é q u e n c e , nous cons idérons qu ' i l n 'y a pas eu a t t e i n t e à 

l 'ar t ic le 14 de la Conven t ion , lu en combina i son avec l 'ar t icle 8. 
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(Traduction) 

J e p a r t a g e les poin ts de vue e x p r i m é s d a n s l 'opinion d i ss iden te 

c o m m u n e , mais s o u h a i t e n é a n m o i n s exposer q u e l q u e s a u t r e s ra isons 

pour lesquel les j e ne puis me ral l ier à la ma jo r i t é . 

T o u t d ' abord , j ' e s t i m e que ce t t e affaire est pa r t i cu l i è r e de pa r son 

con t ex t e h i s to r ique , qu i a des conséquences non nég l igeab les en m a t i è r e 

de droi t cons t i tu t ionne l et de droi t i n t e r n a t i o n a l . E n droi t i n t e r n a t i o n a l , 

chacun sait et r econna î t q u e les E t a t s ba l tes - don t la L e t t o n i e - , ont 

p e r d u leur i n d é p e n d a n c e à cause du « p a c t e H i t l e r - S t a l i n e » e n t r e 

l 'Al lemagne nazie et l 'URSS (c 'es t -à-dire le pac te Molo tov-Ribben t rop) 

ou des protocoles sec re t s qu i furent a n n e x é s au pac te de non-agress ion 

signé le 23 aoû t 1939 e n t r e l 'Union sovié t ique et l 'A l l emagne . C e t accord 

secre t eu t pour effet de diviser l 'Europe de l 'Est en deux zones d ' inf luence, 

les E t a t s ba l t e s - dont la Le t ton ie - se r e t r o u v a n t alors d a n s la sphère 

d ' i n t é r ê t s de l 'Union sovié t ique . Pa r la su i t e , l 'Union sovié t ique formula 

des m e n a c e s de recours à la force sous la forme d ' un u l t i m a t u m ad re s sé en 

1940 aux E t a t s ba l tes - don t la Le t ton i e - , qu i ex igea i t un c h a n g e m e n t de 

r é g i m e et l ' en t r ée des forces a r m é e s sovié t iques (en plus des t r oupes déjà 

p r é s e n t e s d a n s des bases mi l i t a i res sov ié t iques) . L ' e n t r é e effective des 

forces mi l i t a i res et le c h a n g e m e n t de r é g i m e su rv in ren t e n j u i n 1940. 

Aux t e r m e s de l 'ar t ic le 42 du R è g l e m e n t d e La Haye c o n c e r n a n t les lois 

et c o u t u m e s de la g u e r r e su r t e r r e , un t e r r i t o i r e passe p o u r ê t r e occupé 

« lo rsqu ' i l se t rouve placé de fait sous l ' au to r i t é de l ' a r m é e e n n e m i e » . 

A t i t r e de c o m p a r a i s o n , le t r i buna l mi l i t a i re de N u r e m b e r g classa 

l ' u l t i m a t u m lancé pa r l 'A l lemagne à l 'Aut r iche en 1938 p a r m i les ac tes à 

cons idé re r c o m m e des « c r i m e s con t r e la p a i x » au sens de la C h a r t e de 

Londre s de 1945. 

La ma jeu re p a r t i e de la c o m m u n a u t é d é m o c r a t i q u e i n t e r n a t i o n a l e 

- n o t a m m e n t le P a r l e m e n t e u r o p é e n et le Conse i l de l 'Europe - ne 

r econnu t pas les ac t ions s u s m e n t i o n n é e s de l 'Union sovié t ique . Le 

Consei l de l 'Europe , pa r e x e m p l e , e x p r i m a sa posi t ion d a n s la Résolu t ion 

189 (1960) sur la s i t ua t ion d a n s les E t a t s ba l t e s , où il cons ta t a i t , 

« à l 'occasion du v i n g t i è m e ann ive r sa i r e d e l 'occupat ion mi l i t a i re des 

trois E t a t s e u r o p é e n s d 'Es ton ie , de Le t ton i e et de L i t u a n i e , et de leur 

incorpora t ion forcée d a n s l 'Union sov ié t ique» , que « c e t t e annex ion 

il légale a é té accompl ie sans que les peup les a ien t pu e x p r i m e r l i b r e m e n t 

l eu r volonté ». 

U n pr inc ipe é tab l i en droi t i n t e r n a t i o n a l , au j o u rd ' h u i é g a l e m e n t 

consacré p a r le s t a t u t de la C o u r péna l e i n t e r n a t i o n a l e (ar t ic le 8), 
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in te rd i t le t r ans fe r t , d i rec t ou ind i rec t , pa r une pu issance o c c u p a n t e d ' u n e 

pa r t i e de sa popu la t ion civile d a n s le t e r r i to i r e qu 'e l le occupe . En fait, 

selon ce m ê m e ar t ic le 8, il s 'agit d ' un c r i m e de g u e r r e . 

D ' a p r è s les p r inc ipes de droi t i n t e r n a t i o n a l g é n é r a l e m e n t r e c o n n u s , 

tou t ac te d 'un E t a t qui est illicite sur le p lan i n t e r n a t i o n a l e n g a g e u n e 

responsab i l i t é i n t e r n a t i o n a l e et imp l ique pour cet E t a t l 'obl igat ion de 

r é t ab l i r la s i tua t ion a n t é r i e u r e . En conséquence , le r é t a b l i s s e m e n t de 

l ' i ndépendance des E t a t s ba l tes en ve r tu du pr inc ipe de con t i nu i t é j u r i 

d i q u e et du r e t r a i t des forces a r m é e s sov ié t iques / russes doit ê t r e consi

d é r é c o m m e la r é p a r a t i o n d ' une injust ice h i s to r ique . C e t objectif é ta i t du 

res te soul igné d a n s le p r é a m b u l e du t r a i t é russo- le t ton du 30 avril 1994 

sur le r e t r a i t des forces a r m é e s , d a n s lequel il é ta i t déc la ré q u e , pa r 

la s i g n a t u r e du t r a i t é , les P a r t i e s souha i t a i en t « s u r m o n t e r les consé

q u e n c e s néga t ives de leur h is to i re c o m m u n e » ( p a r a g r a p h e 64 de l ' a r r ê t ) . 

Ainsi , le fait q u e le t r a i t é exigeai t le d é p a r t des mi l i t a i res et de leurs 

familles (ar t ic le 2, a l inéa 2, du t r a i t é ) est e n t i è r e m e n t confo rme a u x 

pr inc ipes du droi t i n t e r n a t i o n a l . Dès lors, l 'objectif poursuivi pa r le 

t r a i t é russo- le t ton é ta i t t o t a l e m e n t l ég i t ime aux fins de la C o n v e n t i o n 

( p a r a g r a p h e 111 de l ' a r r ê t ) . La C o u r a a d m i s a j u s t e t i t r e q u e le fait 

d ' ex iger q u e les forces a r m é e s d ' un pays i n d é p e n d a n t se r e t i r e n t du 

t e r r i t o i r e d 'un a u t r e cons t i tue u n moyen app rop r i é de t r a i t e r les diffé

r e n t s p r o b l è m e s pol i t iques , sociaux et é conomiques décou lan t d e ce t t e 

injust ice h i s to r ique . 

E t a n t d o n n é q u e la Le t ton i e r ecouvra son i n d é p e n d a n c e à l ' égard de 

l 'URSS en 1991 et q u e la F é d é r a t i o n de Russie a s s u m a la j u r id i c t ion su r 

les forces a r m é e s de l ' ex-URSS à p a r t i r du 28 j a n v i e r 1992, le p lan é tab l i 

pa r le t r a i t é visait l ' ensemble des mi l i t a i res (ainsi q u e leurs proches) qui 

se rva ien t d a n s les forces a r m é e s russes en Le t ton i e à ce t t e é p o q u e , m ê m e 

s'ils ava ien t é té démobi l i sés avan t l ' en t r ée en v igueur du t r a i t é . En soi, le 

p r o g r a m m e de r e t r a i t n ' é t a i t pas de n a t u r e à faire d é b o r d e r les m e s u r e s 

o r d o n n é e s à l ' encon t re des deux r e q u é r a n t e s de la m a r g e d ' app réc i a t i on 

don t j ou i s sa i en t les a u t o r i t é s l e t t o n n e s pour a t t e i n d r e le bu t l ég i t ime 

poursuivi . Il convient d 'obse rve r q u e le t r a i t é l u i -même n ' imposa i t pas 

aux a u t o r i t é s l e t t onnes l 'obl igat ion de jus t i f i e r c h a q u e m e s u r e pr ise en 

ra ison de la m e n a c e réel le q u e tel le ou telle p e r s o n n e c o n c e r n é e r e p r é 

sen ta i t pour la sécur i t é na t i ona l e , en pa r t i cu l i e r s ' ag issant des p roches 

qu i n ' é t a i e n t pas des mi l i t a i r e s . De plus , la liste des p e r s o n n e s qu i 

deva ien t pa r t i r en appl ica t ion du t r a i t é fut é tab l ie non pas pa r les 

a u t o r i t é s l e t t onnes ma i s pa r les a u t o r i t é s russes . D a n s ces condi t ions , la 

r esponsab i l i t é du r e t r a i t incombe au moins aux deux Pa r t i e s et non pas 

u n i q u e m e n t aux a u t o r i t é s l e t t onnes . Il faut é g a l e m e n t observer - m ê m e 

si cela a é té con tes t é pa r les r e q u é r a n t e s et le t ie rs i n t e r v e n a n t - q u e ce 

sont les t r i b u n a u x le t tons qu i ont e s t i m é q u e la p r e m i è r e r e q u é r a n t e 

n 'ava i t pas fourni tou tes les in fo rmat ions nécessa i res (dans le fo rmula i r e 
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d ' inscr ip t ion r emp l i en 1995) au sujet de la profession (à c a r a c t è r e 

mi l i ta i re ) de son époux. Si le d o c u m e n t é ta i t connu des in t é re s sées , 

celles-ci n 'on t j a m a i s con tes t é sa val idi té d e v a n t les j u r id i c t ions nat io

na les . Elles ne l 'ont fait, de m ê m e que le t iers i n t e r v e n a n t , q u ' à un s t ade 

pos té r i eur . 

Enfin, à p a r t i r de la fin de l ' année 1994, il y eu t un vas te p lan occidenta l 

d ' a ide f inancière v isant à fournir des l ogemen t s aux m e m b r e s de l'effectif 

mi l i t a i re sov ié t ique / russe qu i r e g a g n a i e n t l eur pays ; dans ce c a d r e , s u r 

décision de la C o u r s u p r ê m e l e t t o n n e , un a p p a r t e m e n t fut mis à la 

disposi t ion de la famille Sl ivenko. J e c o m p r e n d s q u e pour la major i t é 

l 'octroi aux r e q u é r a n t e s d ' u n e r é p a r a t i o n soit la c o n s é q u e n c e logique du 

cons ta t de viola t ion, mais c o m p t e t e n u de ce p lan d 'a ide et du con tex te 

h i s to r ique ( r appe lons q u e , pour la p l u p a r t , les p e r s o n n e s ayant subi des 

injustices n 'on t j a m a i s pu o b t e n i r d ' i n d e m n i s a t i o n , ni pour pré judice 

m a t é r i e l ni pour d o m m a g e m o r a l ) , il m ' e s t difficile d ' a p p r o u v e r l ' a t t r i 

bu t ion pa r la C o u r d ' u n e r é p a r a t i o n pécun ia i r e . 
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SUMMARY1 

Charges left on file following discontinuation of criminal proceedings 

Article 6 § 1 

Reasonable time - Criminal proceedings - Charges left on file following discontinuation of 
criminal proceedings - Determination of criminal charge - Safeguards attached to resurrection 
of charges left on file 

* * 

On the basis of a statement given to the police by E., the applicant was arrested 
and remanded in custody on charges of indecent assault on children. E. sub
sequently decided that she would not give evidence against the applicant, as she 
feared reprisals. As a result, in January 1993 the trial judge ordered that the case 
not be proceeded with but that the charges be left to lie on the file, with the 
possibility of the case being resurrected in the event of any repetition of the 
alleged acts. The applicant unsuccessfully sought on several occasions to have 
the case reopened with a view to obtaining a formal verdict of "not guilty". How
ever, although the prosecution indicated in 1998 that it had no objection, the trial 
judge refused to reopen the case, considering that it had not proceeded solely as a 
result of acts of the applicant. The applicant complained in particular that there 
had been no determination of the criminal charges against him. 

Held 

Article 6 § 1: There is no right under this provision to a formal conviction or 
acquittal following the laying of criminal charges. The issue in the present case 
was therefore whether the charges against the applicant were still pending and 
thus whether they had been determined within a "reasonable time". In that 
respect, the prosecution would have had to apply to the court to resurrect the 
proceedings and a hearing would have been held at which the applicant could 
have made submissions as to why the charges should not be pursued. The court 
woidd have had to consider the fairness of reopening and whether an excessive 
period of time had passed. Moreover, it is only in exceptional circumstances that 
charges left to lie on the file are later pursued. On that basis, even if there was no 
undertaking by the prosecution not to pursue the charges later, the order leaving 
the charges on the file could be considered to have ended the criminal proceedings 
for the purposes of Article 6. The introduction of a complaint about the length of 
the proceedings was therefore outside the six-month time-limit under Article 35 

1 . T h i s s u m m a r y by t h e R e g i s t r y d o c s n o t b i n d t h e C o u r t . 
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§ 1. The applicant's unsuccessful applications to have the case reopened did not 
constitute effective remedies interrupting the six-month period: out of time. 
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T H E F A C T S 

T h e app l ican t , David G e o r g e Wi they , was a U n i t e d K i n g d o m na t iona l . 
H e was bo rn in 1959 and lived in Devon. H e died in ear ly 2001 . His widow, 
Susan Wi they , con t i nued the appl ica t ion on his behalf. 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of the case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

F u r t h e r to a de ta i l ed s t a t e m e n t given to t he police on 4 A u g u s t 1992 
by Ms E., t he appl ican t was a r r e s t e d on 6 Augus t 1992 on suspicion of the 
indecent assau l t of two young ch i ldren , one of w h o m was his d a u g h t e r . H e 
den ied the offences to the police. H e was r e m a n d e d in cus tody for four 
weeks , af ter which he was g r a n t e d bail . H i s bail condi t ions forbade him 
to con tac t Ms E. or he r ch i ld ren . Ms E. m a d e a fu r the r de t a i l ed s t a t e 
m e n t on 28 Augus t 1992. 

O n 25 N o v e m b e r 1992 the appl ican t sent Ms E. a C h r i s t m a s ca rd which 
read as follows: 

" T o | Ms E. a n d h e r s o n ] , G o d b l e s s you b o t h . M a y th i s C h r i s t m a s be a s h a p p y a s m i n e 

a n d my wife ' s c h i l d r e n . M a y it re f lec t all t h e h a r m you h a v e d o n e to a f a m i l y t h a t loved 

o n e a n o t h e r a n d st i l l d o . P e r h a p s in t h e e n d you will r e m e m b e r al l t h e good t h a t w a s 

d o n e for y o u ; for b e f r i e n d i n g you w a s t h e w o r s t t h i n g we h a v e e v e r d o n e , b u t t h a n k y o u , 

for they k n o w no t w h a t t h e y do . I forgive you , a n d m a y G o d h a v e m e r c y o n you for all 

y o u r d a y s l o n g . M a y you w a k e u p t h i n k i n g how you h a v e d e s t r o y e d a f ami ly . M a y y o u r 

d a y s be in t o r m e n t u n t i l you say t h e t r u t h . R o s i e , you n e e d G o d in y o u r life. D o n ' t d o u b t , 

b e l i e v e ; r e m e m b e r e v e r y t h i n g is pos s ib l e to t h o s e w h o be l i eve . I forgive y o u . " 

T h e card was s igned "Dav id" and its post -scr ip t r e ad " H a v e a nice 
C h r i s t m a s " . 

O n 11 J a n u a r y 1993 Ms E. m a d e a wi tness s t a t e m e n t . She descr ibed 
how she had received the ca rd and , af ter careful cons ide ra t ion , h a d 
dec ided not to give evidence . 

T h e case c a m e u p for t r ia l before t he C r o w n C o u r t on 1 5 J a n u a r y 1993 
and the app l ican t p leaded not guil ty. T h e appl ican t c la ims t h a t Ms E. did 
not a t t e n d as she k n e w he r s t a t e m e n t was u n t r u e . 

O n 18 J a n u a r y 1993 Ms E. m a d e a n o t h e r s t a t e m e n t , which read as 
follows: 

"I h a v e p r e v i o u s l y s t a t e d t h a t I h a d d e c i d e d t h a t I d i d n ' t w a n t to g ive e v i d e n c e a g a i n s t 

[ t h e a p p l i c a n t ] . T h e r e a s o n s for t h i s a r e t h a t b e f o r e I r e c e i v e d t h e C h r i s t m a s c a r d f rom 

h i m , I w a s p r e p a r e d to g ive e v i d e n c e a l t h o u g h I w a s a w a r e t h a t it w o u l d be a n u n 

p l e a s a n t e x p e r i e n c e . W h e n I r e a d t h e C h r i s t m a s c a r d I felt sick a n d s t a r t e d to s h a k e . 

I cou ld no t b e a r t o be in t h e s a m e h o u s e , a n d w i t h i n h a l f a n h o u r of r e c e i v i n g i t , I h a d 
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p o s t e d it t o [ t h e C h i l d P r o t e c t i o n T e a m ] . I t h o u g h t he w a s t r y i n g to g e t r o u n d m e ; o n e 

m i n u t e he s e e m e d to be p l e a s a n t , a n d t h e n he w a s s o u n d i n g t e r r i b l e . A f t e r I s e n t t h e 

c a r d off, I b l o c k e d it ou t of m y m i n d a s I h a d n o i d e a w h e n t h e c o u r t c a s e w o u l d b e . I h a d 

a visi t f rom [a po l ice off icer] t o see i f l w a s c a p a b l e o f g iv ing e v i d e n c e ... I a m p e t r i f i e d of 

[ t h e a p p l i c a n t ] a n d v e r y c o n c e r n e d a b o u t a n y r e p r i s a l s f rom h i m . I d o n ' t t h i n k I cou ld 

b e a r t o be in t h e s a m e r o o m as h i m . I t is for t h e s e r e a s o n s on ly t h a t I h a v e d e c i d e d not 

to g ive e v i d e n c e . E v e r y t h i n g I h a v e p r e v i o u s l y s t a t e d t o t h e po l ice r e g a r d i n g [ t h e 

a p p l i c a n t ' s ] a c t i o n s is t h e t r u t h . " 

O n 1 9 J a n u a r y 1993, when the case was re- l is ted for t r ia l , counse l for t he 
p rosecu t ion exp la ined Ms E.'s posi t ion. T h e tr ial j u d g e , wi thou t opposi t ion 
from the app l i can t ' s counsel , o r d e r e d as follows: 

" D a v i d G e o r g e VVithey, I d i r e c t t h a t t h i s i n d i c t m e n t lie on t h e file m a r k e d in t h i s way: 

t h a t it no t be p r o c e e d e d w i t h w i t h o u t l eave of t h i s c o u r t o r t h e C o u r t of A p p e a l . . . L e t m e 

w a r n you in t h e c l e a r e s t pos s ib l e t e r m s t h a t t h e r e is e v e r y l i ke l i hood of t h i s c o u r t 

g r a n t i n g leave t o r e s u r r e c t t h i s c a s e if t h e r e is a n y r e p e t i t i o n of t h e a l l e g e d e v e n t s 

c o n t a i n e d on t h a t i n d i c t m e n t . D o y o u u n d e r s t a n d ? " 

T h e de f endan t repl ied t h a t he did and the t r ia l j u d g e wen t on: 

"I d i r e c t t h i s file, t o g e t h e r w i t h t h e l a t e s t s t a t e m e n t of [ M s E.] t o be p l a c e d b e f o r e t h e 

[ p r o s e c u t o r ] for f u r t h e r c o n s i d e r a t i o n a s to w h e t h e r o r no t a n of fence is d i s c lo sed on 

t h e face of i t , a n d w h e t h e r as a c o n s e q u e n c e , you s h o u l d be p r o s e c u t e d t h e r e f o r . " 

In or a r o u n d Apri l 1993 the appl ican t wro te to the tr ial j u d g e ask ing 
h im to r eopen the case . By a l e t t e r d a t e d 22 Apri l 1993, t h e chief clerk 
in formed the appl icant t h a t the t r ia l j u d g e had dec ided not to r eopen the 
case . T h e t r ia l j u d g e had w r i t t e n on the file: 

"I r e g r e t t h a t I c a n n o t n o w r e c o n s i d e r t h e m a t t e r . T h e d e f e n d a n t w a s fully a n d well 

r e p r e s e n t e d a t t h e t i m e a n d t h e m a t t e r fully c a n v a s s e d t h e n . N o t h i n g f u r t h e r will be 

a c h i e v e d by r e s u r r e c t i n g i t . " 

In J u n e 1995 the app l ican t lodged appea l p a p e r s wi th t h e C o u r t of 
Appea l . O n 4 J u n e 1996 the C o u r t of A p p e a l office dec l ined to cons ider 
his appl ica t ion as t h e r e had been no convict ion and advised h im t h a t , if 
he wished to have his case r e o p e n e d , he should apply to the Crown C o u r t . 

O n 14 N o v e m b e r 1997 t h e app l ican t i n s t i t u t ed p roceed ings aga ins t 
Ms E. for mal ic ious falsehood as r ega rds he r s t a t e m e n t of A u g u s t 1992. 
H e c la ims t h a t those p roceed ings were successful. 

In J a n u a r y 1998 the app l i can t wro te to t he C r o w n C o u r t , aga in re 
q u e s t i n g t h a t t he case be r e o p e n e d . O n 19 J a n u a r y 1998 the cour t office 
repl ied , conf i rming t h a t a "not gui l ty" verdic t had not been e n t e r e d in 
J a n u a r y 1993 and t h a t both coun t s h a d b e e n o r d e r e d to lie on t he file in 
t he usua l t e r m s . 

By a l e t t e r d a t e d 8 May 1998, the app l i can t ' s solicitors asked the C r o w n 
P rosecu t ion Service (" the p rosecu t ion" ) abou t its i n t en t ions conce rn ing 
the c h a r g e s left on the file. By a l e t t e r of 22 J u n e 1998, t he p rosecu t ion 
repl ied: 
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"... t h e r e is c u r r e n t l y n o i n t e n t i o n to p r o c e e d u p o n t h e o u t s t a n d i n g m a t t e r . I c a n n o t 

e n v i s a g e a n y s i t u a t i o n in w h i c h t h i s m a t t e r w o u l d now p r o c e e d . " 

O n 27 Ju ly 1998 the p rosecu t ion ind ica ted to t he C r o w n C o u r t t ha t , 
given the app l i can t ' s r e c e n t r e q u e s t to have t he case re- l is ted, it had 
no object ion to a formal verdic t of "not gu i l ty" be ing e n t e r e d u n d e r 
sect ion 17 of the C r i m i n a l J u s t i c e Act 1967 and , in t he c i r c u m s t a n c e s , 
a sked for t h e case t o be re- l is ted for t h a t p u r p o s e . 

T h e case was re- l is ted for 5 Augus t 1998. Each pa r ty was r e p r e s e n t e d by 
counsel . H a v i n g s u m m a r i s e d t he facts of t h e case so far, t he tr ial j u d g e 
no ted t h a t the s i tua t ion h a d been b r o u g h t about by t he app l ican t h im
self, since he had i n t i m i d a t e d Ms E. a n d since his counsel had consen ted 
to t he course of ac t ion t a k e n on 1 9 J a n u a r y 1993. Given t h a t conduc t a n d 
his previous convict ions, it was u n d e r s t a n d a b l e tha t the p rosecu t ion did 
not wish to offer evidence a n d t h a t the appl ican t was satisfied to consent 
to the m a t t e r r e m a i n i n g on the file. T h e t r ia l j u d g e went on: 

"I a m c o n s c i o u s t h a t in c o n s i d e r i n g t h i s m a t t e r , t h e c o u r t h a s a d i s c r e t i o n w h e t h e r o r 

not t o r e o p e n i t , a n d t h a t s u c h a d i s c r e t i o n m u s t b e e x e r c i s e d j u d i c i a l l y . I a m sa t i s f i ed 

t h a t t h i s c a s e d id no t p r o c e e d , so le ly a s a r e s u l t of t h e a c t s of [ t h e a p p l i c a n t ] . O n all t h e 

facts be fo re m e , a n d in t h e e x e r c i s e of my d i s c r e t i o n , I d o no t p r o p o s e t o give leave t o 

[ t h e a p p l i c a n t ] t o r e m o v e t h e s t a y on t h e s e p r o c e e d i n g s ..." 

O n 2 N o v e m b e r 1998 the app l ican t appl ied for leave to t ake judic ia l 
review proceed ings for a n o r d e r of ce r t i o r a r i to q u a s h the decision of t he 
C r o w n C o u r t of 5 A u g u s t 1998 a r g u i n g , inter alia, t h a t the o rde r of 
19 J a n u a r y 1993 was w r o n g in law. Leave was g r a n t e d in J a n u a r y 1999 
and , following a h e a r i n g on 11 O c t o b e r 1999, the H i g h C o u r t re jec ted t he 
appl ica t ion because it did not have ju r i sd ic t ion to cons ider it. 

T h e app l ican t c la ims t h a t his t h r e e ch i ld ren were p laced wi th foster 
p a r e n t s in or a r o u n d ear ly 1998. 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

/. The practice of leaving charges on the fie 

T h e Crown C o u r t m a y leave some or all of t he coun t s in an indict
m e n t on the file. C o u n t s which a r e left on t he file a r e m a r k e d "Not to 
be p roceeded wi th wi thou t the leave of the cour t or t he C o u r t of 
Appea l " . T h e r e is a s imi la r p rac t ice in t he M a g i s t r a t e s ' C o u r t , where 
the s a m e effect is achieved by ad jou rn ing a case sine die. In R. v. Central 
Criminal Court, ex parte Raymond [1986] 83 C r i m i n a l A p p e a l R e p o r t s 94, 
Lord J u s t i c e Woolf s t a t e d t h a t an o r d e r to leave the c h a r g e s on the file 

"... s t a r t s off by h a v i n g t h e s a m e effect as a n o r d e r for a n a d j o u r n m e n t , b u t a n 

a d j o u r n m e n t w h i c h it is a c c e p t e d m a y n e v e r r e s u l t in a t r i a l ... [ t h e o r d e r s ] go beyond 
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t h e o r d i n a r y o r d e r for a n a d j o u r n m e n t s ince t h e y h a v e t h e effect of not on ly p o s t p o n i n g a 
t r i a l b u t , in effect , o r d e r i n g t h a t t h e r e s h o u l d be n o t r i a l w i t h o u t t h e l eave of t h e c o u r t . " 

An o r d e r t h a t cha rges be left on the file (" the o r d e r " ) is often m a d e 
w h e r e an i n d i c t m e n t con ta ins several coun t s and the gui l ty plea(s) 
e n t e r e d by the de fendan t to some of these coun t s a r e r e g a r d e d as 
a d e q u a t e by the p rosecu t ion . T h e o r d e r is m a d e to p ro tec t t he posi t ion of 
t he p rosecu t ion in case a d e f e n d a n t convicted in this m a n n e r successfully 
a p p e a l s . T h e in t en t ion is t h a t , if t h e r e is no successful a p p e a l , t he 
d e f e n d a n t should never s t a n d t r ia l on the coun t s left on t he file. A 
successful appea l would allow the p rosecu t ion to apply to t h e t r ia l cour t 
t o p u r s u e the o t h e r coun t s left on the file. 

2 . Options where the prosecution offers no evidence or there is insufficient 
evidence for the prosecution to proceed 

Sect ion 17 of the C r i m i n a l J u s t i c e Act 1967 ("the 1967 Act" ) provides 
t h a t t he cour t m a y e n t e r a verdic t of "not gui l ty" wi thou t a j u r y be ing 
e m p a n e l l e d : 

" W h e r e a d e f e n d a n t a r r a i g n e d on a n i n d i c t m e n t o r i n q u i s i t i o n p l e a d s not gu i l t ) ' a n d 
t h e p r o s e c u t o r p r o p o s e s t o offer n o e v i d e n c e a g a i n s t h i m , t h e c o u r t b e f o r e w h i c h t h e 
d e f e n d a n t is a r r a i g n e d m a y , if it t h i n k s fit, o r d e r t h a t a ve rd ic t o f ' n o t g u i l t y ' sha l l be 
r e c o r d e d w i t h o u t t h e d e f e n d a n t b e i n g g iven in c h a r g e to a j u r y , a n d t h e ve rd i c t sha l l 
h a v e t h e s a m e effect a s if t h e d e f e n d a n t h a d b e e n t r i e d a n d a c q u i t t e d on t h e v e r d i c t of 
a j u r y . " 

In R. v. Central Criminal Court, ex parte Lord Spens (The Times, 31 D e c e m b e r 
1992), the p rosecu t ion ind ica ted tha t it would offer no evidence aga ins t 
t he accused . Counse l for the accused appl ied to t he j u d g e to e n t e r a 
verdic t of "not gui l ty" accord ing to sect ion 17 of t he 1967 Act . However , 
t he j u d g e ins t ead m a d e an o r d e r to s tay t he p rosecu t ion p e r m a n e n t l y by 
o r d e r i n g t h a t the i nd i c tmen t lie on t he file m a r k e d "Not to be p roceeded 
wi th" . T h e case c a m e before the H igh C o u r t on jud ic ia l review a n d , af ter 
ru l ing t h a t it h a d jur isdic t ion to cons ide r t he m a t t e r , t he c o u r t found 
t h a t it was not wi th in the tr ial j u d g e ' s power to o r d e r t h a t the i n d i c t m e n t 
lie on t he file and tha t the only course open to the j u d g e was to record a 
verdict of "not gu i l ty" e i the r by an o r d e r u n d e r sect ion 17 of the 1967 Act 
or by e m p a n e l l i n g a j u r y and d i r ec t i ng t h e m to acqui t the d e f e n d a n t . 
Lord J u s t i c e Glidewell s t a t e d t h a t : 

" . . . s e c t i o n 17 [of t h e C r i m i n a l J u s t i c e Ac t 1967J is m e r c l y a p i e c e of m a c h i n e r y w h i c h 

e n a b l e s a j u d g e t o e n t e r a v e r d i c t o f ' n o t g u i l t y ' w h e r e t h e p r o s e c u t i o n offer n o e v i d e n c e 

i n s t e a d of g o i n g t h r o u g h t h e p r o c e s s o f e m p a n e l l i n g a j u r y a n d r e q u i r i n g t h e m t o d o so. 

T h a t s e c t i o n g ives t h e j u d g e n o d i s c r e t i o n t o a d o p t s o m e o t h e r a n d d i f f e r e n t c o u r s e 

h o w e v e r m u c h he m a y t h i n k it r i g h t t o d o s o . " 



W I T H E Y v . T H E U N I T E D K I N G D O M D E C I S I O N 359 

T h e 1999 edi t ion of Archbo ld ( re fe rence book on c r imina l p rac t i ce and 
p r o c e d u r e ; edi t ion conce rn ing the re levan t t ime) s u m m a r i s e s t he effect of 
t ha t case in t he following m a n n e r ( p a r a g r a p h 4-191): 

" [ A n o r d e r l e a v i n g a n i n d i c t m e n t on t h e fde] s h o u l d n e v e r b e m a d e w h e r e t h e 

d e f e n d a n t p l e a d s no t g u i l t y a n d t h e p r o s e c u t i o n a r c d i s i n c l i n e d to p r o c e e d , b u t unwi l l i ng 

to offer no e v i d e n c e ; in such c i r c u m s t a n c e s , t h e d e f e n d a n t ' s c o n s e n t is insuf f ic ien t r e a s o n 

for o r d e r i n g a w h o l e i n d i c t m e n t to lie on t h e f i l e . . . . R. v. Central Criminal Court, ex p. Spens, 
The Times, 31 D e c e m b e r 1992 ." 

It is, however , q u e s t i o n a b l e w h e t h e r the H i g h C o u r t in fact had j u r i s 
dict ion in Ex parte Lord Spens to review the decis ion of the C r o w n C o u r t to 
s tay the p rosecu t ion p e r m a n e n t l y by o r d e r i n g tha t the i n d i c t m e n t lie on 
t he file. T h e decision of the H igh C o u r t t h a t it had such ju r i sd i c t ion was 
based , inter alia, on ea r l i e r decisions of t he H igh C o u r t in R. v. Central 
Criminal Court, ex parte Randle a n d R. v. Norwich Crown Court, ex parte 
Belsham. In the s u b s e q u e n t case of Re Ashton (R. v. Manchester Crown Court 
and Others, ex parte Director of Public Prosecutions) [1994] Appea l C a s e s 9, t he 
House of Lords approved the decision in Ex parte Raymond a n d over ru led 
those in Randle and Belsham. It was fu r the r held t h a t , w h e t h e r or not the 
resul t in Ex parte Lord Spens could be jus t i f ied on o the r g r o u n d s , it could not 
be jus t i f ied on the basis of t he r e a s o n i n g in Randle and Belsham. 

3. Procedure and possibility of challenge 

T h e sugges t ion t h a t c h a r g e s should be left on t he file typically comes 
from the p rosecu t ion . On ly the consen t of the t r ia l j u d g e is r e q u i r e d for 
t he o rde r to be m a d e , but in prac t ice the j u d g e usual ly r e q u i r e s t h a t t he 
defence also a g r e e . T h e o rde r , as a decis ion m a d e in the conduc t of a t r ial 
on i n d i c t m e n t , canno t be cha l l enged on appea l to t he C o u r t of Appea l (see 
R. v. Mac/cell, 74 C r i m i n a l Appea l Repor t s 27 (Cour t of A p p e a l ) ) . Accord ing 
to R. v. Central Criminal Court, ex parte Raymond approved in Re Ashton (both 
ci ted above) , the o r d e r c a n n o t be cha l l enged on judic ia l review. 

4. Reopening of proceedings 

T h e p rosecu t ion m a y apply for leave to p roceed upon c h a r g e s left on the 
file. T h e appl ica t ion is m a d e to t he C o u r t of Appea l if t he reason for 
r e o p e n i n g the p roceed ings is t h a t the coun t s on which the d e f e n d a n t was 
convicted have b e e n q u a s h e d . In o t h e r cases , the appl ica t ion would be 
m a d e to t h e cour t which m a d e the o r d e r to leave t he cha rges on the file. 
Appl ica t ions to r e o p e n p roceed ings a n d o rde r s g r a n t i n g such appl ica t ions 
a r e excep t iona l . 

In cons ider ing w h e t h e r to g r a n t an app l ica t ion to r eopen proceed ings , 
the re levan t cour t e x a m i n e s w h e t h e r the r e o p e n i n g would be fair or 
w h e t h e r it would cons t i t u t e an abuse of process (for e x a m p l e , on t he 
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g r o u n d s of excessive delay be tween the a l leged commiss ion of t he offence 
a n d the new tr ia l or an u n d e r t a k i n g of the p rosecu t ion to t he fo rmer 
de f endan t t ha t the case would not be p u r s u e d ) . In this l a t t e r r e spec t , t he 
H i g h C o u r t has found t h a t the p rosecu t ion of a pe r son who had received a 
r e p r e s e n t a t i o n or p romise tha t he would not be p rosecu ted was capab le of 
be ing an abuse of process of the cour t n o t w i t h s t a n d i n g the absence of bad 
faith (see .ft. v. Croydon Justices, ex parte Dean [1993] Q u e e n ' s Bench R e p o r t s 
769 (Divi sional C o u r t ) ) . 

In R. v. Central Criminal Court, ex parte Raymond (cited above) , 
Lord J u s t i c e Woolf c o m m e n t e d t h a t : 

"... in t h e m a j o r i t y of c a s e s w h e r e s u c h a n o r d e r is m a d e , t h e r e wil l be n o t r i a l a n d 

t h e r e will c e r t a i n l y c o m e a s t a g e w h e n c i t h e r t h e p r o s e c u t i o n w o u l d no t s e e k a t r i a l o r if 

it d id s e e k a t r i a l , t h e c o u r t w o u l d r e g a r d it a s so o p p r e s s i v e t o h a v e a t r i a l t h a t l eave t o 

p r o c e e d w o u l d i n e v i t a b l y be r e f u s e d . " 

C O M P L A I N T S 

T h e app l ican t compla ined u n d e r Art ic le 6 § 1 of t he Conven t i on t h a t he 
h a d never had a t r ial on the cha rges aga ins t h im, u n d e r Art ic le 6 § 2 t h a t 
he had never b e e n dec la red innocent a n d u n d e r Art ic le 6 § 3 t h a t he had 
never b e e n able to c ross -examine the p rosecu t ion wi tnesses . 

T H E LAW 

T h e C o u r t no tes t h a t t he app l ican t died in 2001 and t h a t his widow 
con t i nues the appl ica t ion on his behalf. It cons iders t h a t the app l i can t ' s 
wife has a l eg i t ima t e and sufficient i n t e r e s t to p u r s u e t he app l ica t ion 
(see for e x a m p l e , Deweer v. Belgium, j u d g m e n t of 27 F e b r u a r y 1980, 
Ser ies A no. 35, pp . 19-20, § 37; X v. France, j u d g m e n t of 31 M a r c h 1992, 
Series A no. 234-C, p. 89, §§ 26-27). For r easons of convenience , t he 
p r e s e n t decision will con t i nue to refer to M r W i t h e y as " t he app l i can t " , 
a l t h o u g h his wife is today to be r e g a r d e d as hav ing this s t a t u s (see X v. the 
United Kingdom, j u d g m e n t of 5 N o v e m b e r 1981, Series A no. 46, p . 2 1 , § 32) . 

A. Art i c l e 6 § 1 o f t h e C o n v e n t i o n 

T h e appl ican t compla ined u n d e r Art ic le 6 § 1 of the Conven t i on t h a t he 
had not been t r ied on the c r imina l cha rges aga ins t h im. T h e r e l evan t pa r t 
of Art ic le 6 § 1 provides: 

" In t h e d e t e r m i n a t i o n of. . . a n y c r i m i n a l c h a r g e a g a i n s t h i m , e v e r y o n e is e n t i t l e d to a 

fair a n d p u b l i c h e a r i n g w i t h i n a r e a s o n a b l e t i m e by a n i n d e p e n d e n t a n d i m p a r t i a l 

t r i b u n a l e s t a b l i s h e d by law. ..." 
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/. The parties'submissions 

T h e G o v e r n m e n t s u b m i t t e d t h a t t he app l i can t was no longer subject 
to c r imina l cha rges af ter 19 J a n u a r y 1993 w h e n the o r d e r for the cha rges 
to lie on the file was m a d e or, a l te rna t ive ly , t h a t those c h a r g e s were 
effectively d e t e r m i n e d on 19 J a n u a r y 1993. In s u p p o r t of th is submiss ion , 
the G o v e r n m e n t claim tha t t h e r e was no rea l is t ic p rospec t of t he 
p roceed ings be ing r e o p e n e d af ter t ha t t i m e for several r ea sons . In t he 
first p lace, o rde r s to r e su r r ec t coun t s from t h e file a r e excep t iona l . 
Secondly, the p rosecu t ion had s t a t e d t h a t it had no in t en t ion of seeking 
to p u r s u e the cha rges . Thi rd ly , two C r o w n C o u r t j u d g e s (in J a n u a r y 1993 
and Augus t 1998) cons ide red t h e m a t t e r and dec ided t h a t the cha rges 
should not be r e s u r r e c t e d . Finally, if t he p rosecu t ion had appl ied to 
r eopen the case , t he d o m e s t i c cour t s would not have p e r m i t t e d this if 
they had cons ide red t h a t it would be an abuse of process d u e to an 
excessive per iod of t i m e having passed or because t he p rosecu t ion had 
given an u n d e r t a k i n g not to p u r s u e the cha rges . 

In the a l t e rna t i ve , the G o v e r n m e n t s u b m i t t e d t h a t Art ic le 6 § 1 did not 
apply. Art icle 6 § 1 did not g u a r a n t e e t h a t t h e r e would be a d e t e r m i n a t i o n 
of a c r imina l c h a r g e bu t r a t h e r t h a t , if t h e r e was such a d e t e r m i n a t i o n , it 
m u s t t ake place wi th in a r ea sonab l e t ime . 

T h e G o v e r n m e n t c la imed t h a t the pract ice of p e r m i t t i n g charges to 
r e m a i n on the file, in c i r c u m s t a n c e s w h e r e they w e r e ra re ly r e s u r r ec t ed 
and t h e n only wi th t he permiss ion of a cour t , s t ruck a fair ba lance be tween 
the r ights of the individual and the genera l in te res t of the c o m m u n i t y . 

T h e appl ican t s u b m i t t e d t h a t h e h a d never b e e n given the oppor tun i ty 
to contes t t he cha rges aga ins t h im a n d have a t r ial of the issues in o rde r to 
c lear his n a m e . H e s t a t e d tha t t he cha rges , which were of a ser ious n a t u r e , 
h u n g over his h e a d unt i l 2001 and c la imed t h a t this h a d led to a prohibi t ion 
by social services on his having contac t wi th his ch i ldren , the b reakdown of 
two m a r r i a g e s and d a m a g e to his hea l th . T h e appl ican t c la imed that he 
now had evidence which proved tha t he h a d not c o m m i t t e d the offence, 
t ha t Ms E. had been lying and t h a t he had won a civil ac t ion for malicious 
falsehood aga ins t her . H e fur ther s u b m i t t e d tha t the o rde r tha t t he 
cha rges be left to lie on the file was w r o n g in law accord ing to Archbold 
(on c r imina l pract ice and p rocedu re , the appl icant re fe r r ing to t he 1998 
edi t ion, p a r a g r a p h 4-191) and Ex parte Lord Spens, c i ted above. 

2. The Court's assessment 

T h e C o u r t r e i t e r a t e s t h a t t h e r e is no r ight u n d e r Ar t ic le 6 of t he 
Conven t i on to a p a r t i c u l a r o u t c o m e of c r imina l p roceed ings or, t h e r e 
fore, to a formal convict ion or acqu i t t a l following the laying of c r imina l 
c h a r g e s (see Deweer, c i ted above, pp. 25-26, § 49, r e fe r r ing to t he 
C o m m i s s i o n ' s r epor t of 5 O c t o b e r 1978, Series B no. 33 , p . 28, § 58) . 
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T h e ques t ion r e m a i n s , however , w h e t h e r those c r imina l p roceed ings 
can be cons ide red to be still p e n d i n g aga ins t the appl ican t as he c la ims 
and , consequen t ly , w h e t h e r t h e r e has been a violat ion of his r ight to 
a d e t e r m i n a t i o n of c r imina l c h a r g e s wi th in a " r ea sonab le t i m e " . T h e 
p a r t i e s d i sag ree on the ques t i on of w h e t h e r t he o r d e r of t he C r o w n C o u r t 
of 19 J a n u a r y 1993 leaving the c h a r g e s on the file put a n end to the 
c r imina l p roceed ings aga ins t the app l i can t . 

T h e C o u r t r e i t e r a t e s t h a t one of t he purposes of the r ight to t r ia l wi th in 
a r ea sonab l e t ime is to avoid t h a t a pe r son "should r e m a i n too long in a 
s t a t e of u n c e r t a i n t y abou t his f a t e " (see Stbgmuller v. Austria, j u d g m e n t of 
10 N o v e m b e r 1969, Ser ies A no. 9, p . 40, § 5) . 

Accordingly, c r imina l p roceed ings a r e said to have begun wi th " t h e 
official notif icat ion given to an individual by t he c o m p e t e n t a u t h o r i t y of 
an a l l ega t ion tha t he has c o m m i t t e d a c r imina l offence", a def ini t ion t h a t 
also co r re sponds to the tes t of w h e t h e r " t he s i tua t ion of t he [suspect ] has 
b e e n subs tan t i a l ly af fec ted" (see Eckle v. Germany, j u d g m e n t of 15 J u l y 
1982, Ser ies A no. 5 1 , p . 33, § 73). T h e C o u r t cons iders t he re fo re , and 
indeed it is not d i spu ted , t h a t t he c r imina l p roceed ings aga ins t t he 
appl ican t began wi th his a r r e s t on 6 A u g u s t 1992 by the police, since this 
was his first official not if icat ion of a n a l l ega t ion tha t he had c o m m i t t e d a 
c r imina l offence. 

Converse ly , it is also the case t h a t such p roceed ings would end wi th an 
official notif icat ion to the accused t h a t he or she was no longer to be 
p u r s u e d on those c h a r g e s such as would allow a conclusion t h a t the 
s i t ua t ion of t h a t pe r son could no longer be cons ide red to be substantially-
affected (see X v. the United Kingdom, no. 8233/78 , C o m m i s s i o n decision of 
3 O c t o b e r 1979, §§ 64-65, u n r e p o r t e d ) . T h i s end is genera l ly b r o u g h t 
about by an acqu i t t a l or a convict ion ( inc luding a convict ion uphe ld on 
a p p e a l ) . T h e C o u r t has also recognised , in Deweer (cited above) by 
re fe rence to the C o m m i s s i o n ' s r e p o r t in t h a t case , t ha t p roceed ings could 
end t h r o u g h a un i l a t e ra l decision t a k e n in favour of the accused, inc luding 
w h e n t h e p rosecu t ion formal ly dec ided not to p ro secu t e a n d w h e n the t r ia l 
judge t e r m i n a t e d the p roceed ings w i thou t a rul ing. M o r e recent ly , t he 
C o u r t has found t h a t c r imina l p roceed ings ended w h e n the p rosecu t ion 
informed the accused tha t it had d i scon t inued the p roceed ings aga ins t 
h im (see Slezevicius v. Lithuania, no . 55479/00, § 27, 13 N o v e m b e r 2001) 
and w h e n a d o m e s t i c cour t found t h a t a n accused was unfit to s t a n d t r ia l 
by reason of his psychia t r ic condi t ion (see Antoine v. the United Kingdom 
( d e c ) , no. 62960/00, E C H R 2003-VII) , even t h o u g h in both cases t h e r e 
r e m a i n e d a t heo re t i ca l possibil i ty t h a t t h e accused could one day be 
p roceeded aga ins t on the re levan t c h a r g e s . 

As to w h e t h e r t he p r e s e n t p roceed ings can be cons ide red to have ended 
by a cour t o r d e r leaving cha rges on the file, the C o u r t observes t h a t the 
C o m m i s s i o n found tha t such an o r d e r e n d e d c r imina l p roceed ings for the 
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pu rposes of Art ic le 6 § 1 w h e r e the p rosecu t ion had u n d e r t a k e n not to 
proceed wi th t he cha rges or w h e r e it was t he se t t l ed p rac t i ce of the 
p rosecu t ion a u t h o r i t i e s not to do so (see X v. the United Kingdom, decision 
ci ted above; R.F. and A.F. v. the United Kingdom, no. 3034/67, Commis s ion 
decision of 19 D e c e m b e r 1967, u n r e p o r t e d ; and Mackell v. the United 
Kingdom, no . 9550 /81 , C o m m i s s i o n decision of 1 M a r c h 1983, u n r e p o r t e d ) . 
However , in t he first case , the p rosecu t ion had u n d e r t a k e n not to proceed 
wi th t he cha rges in t he fu ture and the l a t t e r two cases conce rned the m o r e 
c o m m o n s i tua t ion w h e r e an accused had been convicted of one offence and 
it was not i n t e n d e d to p u r s u e the r e m a i n i n g cha rges , which were left on 
the file unless t he convict ion was o v e r t u r n e d on appea l . N e i t h e r s i tua t ion 
reflects the i n s t an t case . 

T u r n i n g the re fo re to t he C r o w n C o u r t o rde r of 1 9 J a n u a r y 1993 leaving 
the c h a r g e s on the file, t he C o u r t no tes , on t he one hand , t h a t t h e r e 
r e m a i n e d a theo re t i ca l possibili ty of t he p rosecu t ion p roceed ing on t h e 
cha rges aga ins t the appl icant in t he fu tu re . F u r t h e r , in the light of t he 
tr ial j u d g e ' s c o m m e n t s of 19 J a n u a r y 1993, enab l ing a p rosecu t ion to be 
b r o u g h t on t he c h a r g e s in t h e fu tu re could be seen as his r eason for 
m a k i n g the o r d e r he did. Cons i s t en t ly , on t h a t d a t e t h e r e was no 
p rosecu t ion u n d e r t a k i n g tha t the cha rges would not be p roceeded with . 

O n the o t h e r h a n d , accord ing to d o m e s t i c law a n d p rac t i ce , t he p ro 
secu t ing au tho r i t i e s would have had to apply to t he Crown Cour t to 
r e su r r ec t the p roceed ings a n d a h e a r i n g would have been held d u r i n g 
which t h a t cour t would have b e e n obl iged to cons ide r t h a t appl ica t ion 
accord ing to ce r t a in c r i t e r ia , inc luding the fairness of r e o p e n i n g the case 
and w h e t h e r an excessive per iod of t ime had passed since t he cha rges had 
been o r d e r e d to lie on t h e file. T h e app l i can t would have b e e n en t i t l ed to 
be r e p r e s e n t e d at any such h e a r i n g and would have been able to m a k e 
submiss ions as to why the cha rges should not be p u r s u e d . T h e r e a f t e r , t he 
C r o w n C o u r t would have h a d to dec ide w h e t h e r or not to allow the 
p rosecu t ion to r e s u r r e c t the c h a r g e s aga ins t t he app l i can t . I m p o r t a n t l y , 
it is only in excep t iona l c i r c u m s t a n c e s t h a t a c h a r g e o rde r ed to lie on the 
file is l a t e r p u r s u e d a n d , indeed , the appl ican t did not refer to any such 
case in his app l ica t ion . 

It is t rue tha t the tr ial j u d g e effectively chose on 1 9 J a n u a r y 1993 not to 
e n t e r a verdic t of "not gu i l ty" accord ing to sect ion 17 of t he 1967 Act bu t 
r a t h e r to leave t he cha rges to lie on the file and he a c c o m p a n i e d this wi th 
an express w a r n i n g t h a t the cha rges would be r e s u r r e c t e d if t h e r e was 
"any repe t i t i on of the a l leged events con ta ined on ( the] i nd i c tmen t " . 
However , as a m a t t e r of d o m e s t i c law, any indica t ions so given by 
the t r ia l j u d g e ' s o rde r on 19 J a n u a r y 1993 conce rn ing his view as to a 
possible fu ture r enewa l of p rosecu t ion on the r e l evan t c h a r g e s were not 
d e t e r m i n a t i v e of t h a t ques t i on : t he m a t t e r was one for t he C r o w n C o u r t 
to d e t e r m i n e a t a fu tu re d a t e on t he basis of a specific appl ica t ion to it a n d 
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accord ing to bo th p a r t i e s ' submiss ions and the r e q u i r e m e n t s of fair
ness . Accordingly, in assess ing w h e t h e r the appl ican t was " subs t an t i a l ly 
af fec ted" by the p roceed ings af ter 19 J a n u a r y 1993, t he C o u r t does 
not cons ider t h a t the app l ican t can rely on the course chosen or the 
c o m m e n t s of t he t r ia l j u d g e . 

In view of all of the above c i r c u m s t a n c e s , t he C o u r t cons iders t h a t 
t he o r d e r to leave the c h a r g e s on the file could be cons ide red to have 
ended the c r imina l p roceed ings aga ins t t he app l ican t for t he pu rposes 
of Art ic le 6, even if t h e r e was no u n d e r t a k i n g by the p rosecu t ion on 
19 J a n u a r y 1993 not to p u r s u e t he c h a r g e s in the fu tu re , so t h a t 
t h e r e r e m a i n e d a theo re t i ca l possibili ty of the i r l a t e r r e su r r ec t i on . T h e 
app l i can t ' s submiss ion t h a t he neve r the l e s s suffered psychological s t ress 
af ter 1 9 J a n u a r y 1993 canno t m e a n tha t he could reasonab ly or objectively 
be cons ide red to have been " subs tan t i a l ly affected" by those c h a r g e s w h e n 
t h e r e was no indica t ion after t ha t d a t e from any re levan t public a u t h o r i t y 
t h a t t he cha rges would be r e s u r r e c t e d and p u r s u e d aga ins t h im. Any 
s e p a r a t e issue u n d e r Art ic le 6 t h a t a publ ic a u t h o r i t y (social services) 
took ac t ion ( res t r i c t ing his con tac t wi th his ch i ld ren) in the l ight of the 
c h a r g e s on the file conce rn ing indecent assaul t of ch i ld ren , is, in any 
event , u n s u b s t a n t i a t e d : the appl ican t has not provided any evidence t h a t 
any act ion t aken by the local a u t h o r i t y in respec t of his ch i ld ren re su l t ed 
from the fact t ha t the re levan t c r imina l c h a r g e s were lying on the file. 

C o n s e q u e n t l y , t he C o u r t cons iders t h a t , for the purposes of Art ic le 6 of 
t he Conven t ion , t he c r imina l p roceed ings were b r o u g h t to an end by the 
o r d e r of 19 J a n u a r y 1993. 

T h e s u b s e q u e n t facts of the case suppor t this conclusion: t he p ro 
secu t ion conf i rmed to the app l ican t on 22 J u n e 1998 t h a t it had no 
in t en t ion of p roceed ing wi th the c h a r g e s and could not envisage any 
c i r c u m s t a n c e s in which it would do so. T h e p rosecu t ion the re fo re 
r e q u e s t e d the tr ial cour t (on 27 J u l y 1998) to re-list the m a t t e r so tha t a 
formal "not gui l ty" verdict could be e n t e r e d . D o m e s t i c law a n d prac t i ce 
ind ica tes t h a t t h e r e a f t e r it would have been an abuse of process to 
p u r s u e the c h a r g e s aga ins t the app l i can t . 

Given its conclus ion t h a t the p roceed ings ended on 19 J a n u a r y 1993, 
t he C o u r t consequen t ly finds t h a t the in t roduc t ion on 6 April 2000 of 
a c o m p l a i n t abou t the l eng th of those p roceed ings was ou t s ide t he 
s ix -month t ime- l imi t for which Art ic le 35 § 1 provides . T h e app l i can t ' s 
unsuccessful app l ica t ions to the p rosecu t ion a n d to the C r o w n C o u r t to 
r eopen the p roceed ings canno t cons t i t u t e effective r e m e d i e s capab le of 
i n t e r r u p t i n g the s ix -mon th per iod. In any event , the last decision on 
those app l ica t ions was t a k e n by the C r o w n C o u r t on 5 Augus t 1998 a n d 
his s u b s e q u e n t app l ica t ion for leave to apply for jud ic ia l review was 
insufficient to s top t i m e r u n n i n g t he r ea f t e r : the H igh C o u r t re jec ted the 
appl ica t ion as not be ing wi th in its j u r i sd ic t ion , which conclusion was , as 
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no ted above, in accordance wi th the j u d g m e n t of t he H o u s e of Lords in 
Re Ashton, c i ted above. 

Accordingly, any issue of l eng th of p roceed ings to which the appl ican t ' s 
compla in t u n d e r Art ic le 6 § 1 gives rise was in t roduced in April 2000 and 
the re fo re ou t s ide t he t ime- l imi t set by Art ic le 35 § 1 of the Conven t ion . 

B. A r t i c l e 6 §§ 2 a n d 3 o f the C o n v e n t i o n 

T h e app l ican t compla ined u n d e r these Ar t ic les t h a t he had never been 
al lowed to prove his innocence at t r ia l , inc lud ing c ross -examin ing 
wi tnesses . T h e re levan t p a r t s of Art ic le 6 §§ 2 and 3 provide as follows: 

"2. E v e r y o n e c h a r g e d w i t h a c r i m i n a l o f fence sha l l be p r e s u m e d i n n o c e n t u n t i l 

p r o v e d g u i l t y a c c o r d i n g to law. 

3 . E v e r y o n e c h a r g e d w i t h a c r i m i n a l o f fence h a s t h e fo l lowing m i n i m u m r i g h t s : 

(d) to e x a m i n e o r h a v e e x a m i n e d w i t n e s s e s a g a i n s t h i m a n d t o o b t a i n t h e a t t e n d a n c e 

a n d e x a m i n a t i o n of w i t n e s s e s on his b e h a l f u n d e r t h e s a m e c o n d i t i o n s a s w i t n e s s e s 

a g a i n s t h i m ; 

T h e G o v e r n m e n t s u b m i t t e d t h a t the p r e s u m p t i o n of innocence applied 
at all t i m e s a n d tha t in so far as t h e r e was no real is t ic p rospec t of the 
r e s u r r e c t i o n of t h e c r imina l p roceed ings , it could be said t h a t t he cha rges 
were d e t e r m i n e d in the app l i can t ' s favour. 

T h e C o u r t cons iders t h a t these c o m p l a i n t s a m o u n t to a submiss ion tha t 
t h e app l ican t should have h a d a t r ia l a n d a fo rmal verdict (namely , a 
convict ion or a c q u i t t a l ) . However , and as no t ed above, Art ic le 6 does not 
g u a r a n t e e a r ight to a p a r t i c u l a r o u t c o m e of c r imina l p roceed ings or, 
t he r e fo re , to a formal convict ion or a c q u i t t a l following the laying of 
c r imina l cha rges . T h e p r e s u m p t i o n of innocence is not , the re fore , 
u n d e r m i n e d by the fact t h a t t he c r imina l p roceed ings aga ins t h im ended 
wi thou t such a formal verdic t . 

However , t he C o u r t has no ted t h a t , in o r d e r i n g the c h a r g e s to be left to 
lie on t he file on 19 J a n u a r y 1993, t he t r ia l j u d g e s t a t e d in cour t t h a t t h e r e 
was "every l ikelihood of this cour t g r a n t i n g leave to r e su r r ec t t he case if 
t h e r e [was] any r epe t i t i on of the a l leged even t s con ta ined on tha t 
i n d i c t m e n t " . In so far as any such s t a t e m e n t could give rise to a s e p a r a t e 
issue u n d e r Ar t ic le 6 § 2, it was in t roduced in Apri l 2000 and the re fo re also 
ou t s ide t he t ime- l imi t set by Art ic le 35 § 1 of the Conven t ion : w h e t h e r or 
not t he ac t ions u n d e r t a k e n by the app l ican t a n d e n d i n g in Augus t 1998 
could be cons ide red effective r e m e d i e s in respec t of t he tr ial j u d g e ' s 
c o m m e n t s no ted above, his s u b s e q u e n t app l ica t ion for leave to apply for 
jud ic ia l review was insufficient to s top t i m e r u n n i n g , involving as it did an 
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appl ica t ion to a cour t which did not have ju r i sd ic t ion to cons ide r it (see, 
t he House of Lords j u d g m e n t in ReAshton, c i ted above) . 

C. C o n c l u s i o n 

T h e app l i can t ' s compla in t conce rn ing a r ight u n d e r Ar t ic le 6 to a 
p a r t i c u l a r o u t c o m e of c r imina l p roceed ings is inadmiss ib le as mani fes t ly 
il l-founded and should be re jected p u r s u a n t to Art ic le 35 §§ 3 a n d 4 of the 
Conven t ion . His compla in t s giving rise to s e p a r a t e issues u n d e r Art ic le 6 
§§ 1 a n d 2 c o n c e r n i n g the l eng th of c r imina l p roceed ings aga ins t h im and 
t h e c o m m e n t s of the tr ial j u d g e on 19 J a n u a r y 1993 have been in t roduced 
ou t s ide t he t ime- l imi t set by Art ic le 35 § 1 of the Conven t i on a n d should 
be re jec ted p u r s u a n t to Art ic le 35 § 4. 

For these r easons , the C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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Soupçonné d'attentats à la pudeur sur mineurs à la suite d'une déclaration faite 
par M"" E. à la police, le requérant fut arrêté et placé en détention provisoire. 
Craignant qu'il ne se venge, M""' E. résolu ultérieurement de ne pas témoigner 
contre lui. En janvier 1993, le juge chargé de l'affaire décida en conséquence 
l'arrêt des poursuites; il ordonna toutefois dans le même temps le maintien des 
chefs d'accusation au dossier de la procédure, laissant ainsi subsister la possibilité 
de reprendre les poursuites au cas où les faits dénoncés dans l'acte d'accusation se 
reproduiraient. Le requérant demanda à plusieurs reprises mais en vain la 
réouverture de son procès en vue d'obtenir une décision expresse d'acquittement. 
Estimant toutefois que seuls les agissements de l'intéressé avaient empêché les 
poursuites d'aboutir, le juge refusa de rouvrir l'affaire, bien que le ministère 
public eût indiqué, en 1998, qu'il ne s'opposerait pas à une décision de relaxe. Le 
requérant se plaint notamment de ne pas avoir obtenu de décision sur les accu
sations pénales qui le visaient. 

Article 6 § 1: l'article 6 § 1 ne consacre pas un droit à l'obtention d'une décision 
expresse de condamnation ou d'acquittement sur une accusation en matière 
pénale. Par conséquent, la question qui se pose en l'espèce consiste à déterminer 
si les accusations dirigées contre le requérant sont toujours pendantes et si, de ce 
fait, on peut considérer qu'elles n'ont pas été jugées dans un «délai raisonnable». 
A cet égard, le ministère public serait contraint de demander à un tribunal son 
autorisation s'il souhaitait reprendre les poursuites, ce qui donnerait lieu à une 
audience, au cours de laquelle le requérant pourrait exposer ses arguments 
contre pareille mesure. Le tribunal devrait alors vérifier que la réouverture de 
l'affaire n'aurait pas un caractère inéquitable et que le délai écoulé depuis l'arrêt 
des poursuites n'est pas excessif. En outre, la reprise des poursuites sur le fonde
ment de charges maintenues au dossier de la procédure a un caractère exception-

1. R é d i g é p a r le g re f fe , il n e lie p a s la C o u r . 
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nel. Il résulte de ce qui précède que, bien que le ministère public ne se soit 
pas engagé à renoncer à réactiver la procédure ultérieurement, l'ordonnance 
litigieuse de maintien des charges au dossier peut passer, aux fins de l'article 6, 
pour avoir mis un terme aux poursuites dirigées contre le requérant. Le grief 
concernant la durée de la procédure a donc été introduit après l'écoulement du 
délai de six mois ouvert par l'article 35 § 1. Quant aux demandes de réexamen de 
l'affaire formées en vain par le requérant, on ne peut considérer qu'il s'agissait de 
recours effectifs propres à interrompre ce délai: requête tardive. 
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(...) 

E N FAIT 

Le r e q u é r a n t , David Geo rge Wi they , r e s so r t i s san t b r i t a n n i q u e né en 

1959 qui rés idai t dans le Devon, est décédé au d é b u t de l ' année 2001 . Sa 

veuve, Susan Wi they , poursu i t la p r o c é d u r e en son n o m . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s ont é té exposés pa r les pa r t i e s , peuven t 

se r é s u m e r c o m m e suit . 

Soupçonné d ' a t t e n t a t s à la p u d e u r sur deux j e u n e s enfan t s - don t sa 

p rop re fille - à la sui te d ' une déc la ra t ion c i rcons tanc iée faite p a r M""' E. 

à la police le 4 aoû t 1992, le r e q u é r a n t fut a p p r é h e n d é le 6 aoû t 1992. Il 

nia devan t la police avoir c o m m i s les ac tes en cause . Placé en d é t e n t i o n 

provisoire , il bénéficia q u a t r e s e m a i n e s plus t a rd d ' une l ibéra t ion sous 

cau t ion . Les condi t ions de son é l a r g i s s e m e n t lui i n t e rd i s a i en t tou t contac t 

avec M m c E. et les en fan t s de celle-ci. M""' E. fit une nouvel le déc l a ra t ion 

dé ta i l l ée le 28 août 1992. 

Le 25 n o v e m b r e 1992, le r e q u é r a n t a d r e s s a à M""' E. u n e c a r t e de Noël 

ainsi l ibellée : 

« A [M""' E . e t s o n fils]. Q u e D i e u v o u s b é n i s s e t o u s d e u x . Q u e ce N o ë l soi t au s s i 

h e u r e u x p o u r vous q u e p o u r m o i et les e n f a n t s d e m a f e m m e . Q u ' i l soit d i g n e d u to r t 

q u e v o u s a v e z c a u s é à u n e f ami l l e d o n t les m e m b r e s s ' a i m a i e n t et s ' a i m e n t e n c o r e . V o u s 

finirez p e u t - ê t r e p a r v o u s r e n d r e c o m p t e d e t o u t le b i e n q u e l 'on v o u s a f a i t ; c a r v o u s 

t r a i t e r en a m i s fut n o t r e p i r e e r r e u r , m a i s m e r c i c a r ils n e s a v e n t p a s ce q u ' i l s font . J e 

v o u s p a r d o n n e , p u i s s e D i e u avo i r p i t i é de v o u s à c h a q u e i n s t a n t d e v o t r e v ie . Pu i s s i ez -

v o u s v o u s r éve i l l e r e n p e n s a n t à ce q u e v o u s a v e z fait p o u r d é t r u i r e u n e f a m i l l e . Q u e 

c h a c u n de vos j o u r s soi t u n t o u r m e n t t a n t q u e v o u s n ' a u r e z p a s d i t la v é r i t é . Ros i e , 

v o u s a v e z b e s o i n d e D i e u d a n s v o t r e vie. N e d o u t e z p a s , a y e z la fo i ; r a p p e l e z - v o u s q u e 

t o u t est poss ib le a u x c r o y a n t s . J e v o u s p a r d o n n e . » 

La c a r t e é ta i t s ignée « D a v i d » et po r t a i t la m e n t i o n «Joyeux N o ë l » en 

pos t - sc r ip tum. 

Le 11 j a n v i e r 1993, M m e E. r éd igea u n e a t t e s t a t i o n décr ivan t les 

c i rcons tances d a n s lesquel les elle avait reçu la ca r t e et exp l iquan t 

c o m m e n t , ap r è s y avoir l o n g u e m e n t réfléchi , elle avait décidé de ne pas 

t é m o i g n e r . 

Le r e q u é r a n t c o m p a r u t devan t la Crown Court le 15 j a n v i e r 1993 et 

p la ida non coupab le . M""' E. ne se p r é s e n t a pas à l ' aud ience . Le r equé 

ran t i m p u t e ce t t e absence d e l ' in té ressée au fait qu 'e l le é ta i t consc iente 

d 'avoir fait un faux t é m o i g n a g e . 
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Le 18 j a n v i e r 1993, M m c E. r éd igea u n e nouvel le a t t e s t a t i o n , ainsi 

l ibellée : 

« J ' a i d é j à i n d i q u é q u e j e ne s o u h a i t a i s p a s d é p o s e r c o n t r e [le r e q u é r a n t ] . J ' é t a i s 

p o u r t a n t p r ê t e à le fa i re a v a n t d e r e c e v o i r sa c a r t e d e v œ u x , m ê m e si j e s a v a i s q u e ce 

s e r a i t u n e e x p é r i e n c e p é n i b l e . M a i s la l e c t u r e d e c e t t e c a r t e m ' a r e n d u e m a l a d e , j e m e 

su i s m i s e à t r e m b l e r . J e ne p o u v a i s p a s s u p p o r t e r s a p r é s e n c e c h e z m o i , e t u n e d e m i -

h e u r e a p r è s l ' avoi r r e ç u e , j e l 'ai e n v o y é e à ]la b r i g a d e d e s m i n e u r s ] . J ' a i p e n s é q u ' i l 

e s s a y a i t de m ' a m a d o u e r : s e s p r e m i è r e s p a r o l e s s e m b l a i e n t a i m a b l e s , p u i s c 'es t d e v e n u 

t e r r i b l e . U n e fois la c a r t e e x p é d i é e , j e l 'ai t e n u e é l o i g n é e d e m o n e s p r i t c a r j e ne sava i s 

p a s q u a n d l ' a u d i e n c e a u r a i t l i eu . [ U n po l i c i e r ] m ' a r e n d u v i s i t e p o u r vo i r si j e s e r a i s 

c a p a b l e de t é m o i g n e r (...) J e su i s t e r r i f i é e p a r [le r e q u é r a n t ] e t j ' a i t r è s p e u r q u ' i l se 

v e n g e . J e ne p e n s e p a s p o u v o i r m e t e n i r d a n s la m ê m e p i è c e q u e lu i . C ' e s t u n i q u e m e n t 

p o u r ces r a i s o n s q u e j ' a i d é c i d é d e ne p a s t é m o i g n e r . T o u t ce q u e j ' a i a n t é r i e u r e m e n t 

d é c l a r é a u suje t d e ce q u e [le r e q u é r a n t ] a fait est v r a i . » 

Lorsque l 'affaire r epassa en j u g e m e n t , le 19 j a n v i e r 1993, l 'avocat du 

m i n i s t è r e public exposa la posi t ion de M n l r E. Le j u g e , sans r e n c o n t r e r 

d 'oppos i t ion de la p a r t de l 'avocat du r e q u é r a n t , pr i t u n e o r d o n n a n c e 

ainsi l ibellée : 

« D a v i d G e o r g e W i t h e y , j ' o r d o n n e q u e les c h a r g e s r e t e n u e s c o n t r e v o u s s o i e n t 

m a i n t e n u e s d a n s le d o s s i e r d e la p r o c é d u r e , a c c o m p a g n é e s de la m e n t i o n s u i v a n t e : ne 

p a s i n s t r u i r e s a n s l ' a u t o r i s a t i o n d e ce t r i b u n a l o u d e la C o u r d ' a p p e l (...) J e v o u s a v e r t i s 

s o l e n n e l l e m e n t q u ' i l e s t p lu s q u e p r o b a b l e q u e ce t r i b u n a l a u t o r i s e r a la r é o u v e r t u r e d e 

la p r o c é d u r e si les fa i t s d é n o n c é s d a n s le d o s s i e r se r e p r o d u i s e n t . Avez -vous c o m p r i s ? » 

Le p révenu r épond i t pa r l 'aff i rmative et le j u g e poursuivi t : 

« J ' o r d o n n e q u e ce d o s s i e r , a u q u e l es t j o i n t e la d e r n i è r e d é p o s i t i o n d e ] M m i ' E.J, soit 

t r a n s m i s p o u r e x a m e n c o m p l é m e n t a i r e [au p r o c u r e u r ] , q u i , a u vu d e s é l é m e n t s q u ' i l 

c o n t i e n t , d é c i d e r a si, d e p r i m e a b o r d , u n e i n f r a c t i o n a é t é c o m m i s e et si v o u s d e v r e z e n 

c o n s é q u e n c e ê t r e p o u r s u i v i . » 

Aux a l e n t o u r s d'avril 1993, le r e q u é r a n t écrivit au j u g e pour lui 

d e m a n d e r la r é o u v e r t u r e de son dossier . Pa r u n e l e t t r e d a t é e d u 22 avril 

1993, le greffier en chef de la j u r i d i c t i on l ' informa du rejet de sa r e q u ê t e . 

Le j u g e avait p o r t é a u doss ier la m e n t i o n su ivan te : 

« J e su i s a u r e g r e t d e n e p o u v o i r r e c o n s i d é r e r c e t t e a f f a i r e . L e p r é v e n u a é t é 

p a r f a i t e m e n t d é f e n d u à l ' é p o q u e , e t s o n d o s s i e r a fait l 'obje t d ' u n e x a m e n e x h a u s t i f . 

L e r o u v r i r n ' a p p o r t e r a i t r i en d e n o u v e a u . » 

En j u i n 1995, le r e q u é r a n t déposa un m é m o i r e d e v a n t la C o u r d ' appe l . 

Le 4 j u i n 1996, le greffe de ce t t e j u r id i c t ion refusa d ' en t en i r c o m p t e , au 

mot i f q u ' a u c u n e c o n d a m n a t i o n n ' é t a i t i n t e r v e n u e , et i nd iqua au r e q u é 

r a n t qu ' i l devra i t s ' ad resse r à la Crown Court s'il souha i t a i t ob t en i r la 

r é o u v e r t u r e de l 'affaire. 

Le 14 n o v e m b r e 1997, le r e q u é r a n t a ss igna M'1"' E. en ju s t i ce pour 

dénonc ia t ion ca lomnieuse (malicious falsehood) en r a p p o r t avec la décla

r a t i on qu 'e l l e avait faite en aoû t 1992. Il aff irme avoir o b t e n u gain de 

cause . 
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En j a n v i e r 1998, il s ' ad ressa une nouvel le fois à la Crown Court p o u r lui 

d e m a n d e r de rouvr i r l 'affaire. Le 19 j a n v i e r 1998, le greffe lui conf i rma 

p a r écri t q u ' u n j u g e m e n t de re laxe n 'avai t pas é té p rononcé en j anv ie r 

1993 et q u e le j u g e , su ivant la p r a t i q u e hab i tue l l e , avait o r d o n n é le 

m a i n t i e n des deux chefs d ' incu lpa t ion d a n s le dossier . 

P a r une l e t t r e du 8 m a i 1998, les solicitors du r e q u é r a n t i n t e r r o g è r e n t le 

p a r q u e t (Crown Prosecution Service) p o u r conna î t r e ses i n t en t i o n s concer

n a n t les cha rges m a i n t e n u e s d a n s le dossier . Ils o b t i n r e n t en r éponse une 

l e t t r e du 22 j u i n 1998, ainsi l ibellée : 

« (...) le p a r q u e t n ' a p a s l ' i n t e n t i o n d e d o n n e r s u i t e à c e t t e a f f a i r e . J e ne vois p a s d a n s 

q u e l l e s c i r c o n s t a n c e s les p o u r s u i t e s p o u r r a i e n t m a i n t e n a n t r e p r e n d r e . » 

Le 27 ju i l l e t 1998, le m i n i s t è r e public in fo rma la Crown Court que , 

c o m p t e t enu de la d e r n i è r e d e m a n d e de r é o u v e r t u r e de son dossier 

fo rmée par le r e q u é r a n t , il ne s 'opposera i t pas à ce q u ' u n e décis ion de 

re laxe fût p rononcée sur le f o n d e m e n t de l 'ar t icle 17 de la loi de 1967 sur 

la j u s t i c e péna l e , a j ou t an t q u e d a n s ces condi t ions il souha i t a i t voir 

l 'affaire a u d i e n c é e à cet effet. 

L'affaire fut r é e x a m i n é e le 5 août 1998, lors d 'une aud ience où chacune 

des pa r t i e s é ta i t r e p r é s e n t é e . Après avoir r é s u m é les faits, le j u g e re leva que 

le r e q u é r a n t é ta i t à l 'origine de la s i tua t ion dont il se p la ignai t puisqu ' i l 

avait in t imidé M m c E. et q u e son avocat avait acquiescé à la décision qui 

avait é té pr ise le 19 j a n v i e r 1993. C o m p t e t enu de l ' a t t i t ude a d o p t é e par 

le r e q u é r a n t et des c o n d a m n a t i o n s f igurant à son cas ier j ud ic i a i r e , on 

c o m p r e n d q u ' à l ' époque le min i s t è r e public ait r enoncé à faire c i ter des 

t émo ins et q u e le r e q u é r a n t ai t volont iers consent i au m a i n t i e n dans le 

dossier des cha rges pesan t sur lui. Le j u g e poursuivi t ainsi : 

« J e su is c o n s c i e n t d u fait q u ' i l a p p a r t i e n t a u t r i b u n a l saisi d e c e t t e a f fa i re d ' a p p r é c i e r 

d i s c r é t i o n n a i r e m e n t l ' o p p o r t u n i t é d e s a r é o u v e r t u r e , e t q u e ce p o u v o i r do i t ê t r e e x e r c é 

d a n s le c a d r e d ' u n e i n s t a n c e j u d i c i a i r e . J e c o n s i d è r e q u e le c o m p o r t e m e n t [du r e q u é r a n t ] 

es t la s eu l e r a i s o n q u i a e m p ê c h é les p o u r s u i t e s d ' a b o u t i r . A u vu d e s c i r c o n s t a n c e s de la 

c a u s e , e t d a n s l ' exe rc i ce d e m o n p o u v o i r d ' a p p r é c i a t i o n , j e n ' e n t e n d s p a s a u t o r i s e r [le 

r e q u é r a n t ] à o b t e n i r la l evée d e s c h a r g e s d i r i g é e s c o n t r e lui (...) » 

Le 2 n o v e m b r e 1998, le r e q u é r a n t sollicita l ' au to r i sa t ion d ' e n g a g e r une 

p r o c é d u r e de con t rô le j u r i d i c t i onne l ; il s 'agissai t p o u r lui d ' ob ten i r une 

o r d o n n a n c e de certiorari, l aquel le lui p e r m e t t r a i t , le cas é c h é a n t , de faire 

a n n u l e r la décis ion de la Crown Court en d a t e du 5 aoû t 1998. A l 'appui de 

sa d e m a n d e , il a l légua i t n o t a m m e n t que la m e s u r e pr ise le 19 j a n v i e r 1993 

é ta i t m a l fondée en droi t . L ' a u t o r i s a t i o n sollicitée lui fut accordée en 

j a n v i e r 1999. Le 11 oc tobre 1999, la High Court r e je ta sa d e m a n d e de 

cont rô le j u r id i c t i onne l au mot i f qu 'e l le n ' é t a i t pas c o m p é t e n t e pour en 

c o n n a î t r e . 

Le r e q u é r a n t i nd ique q u e ses t rois enfan t s ont é t é confiés à des p a r e n t s 

d 'accuei l aux a l e n t o u r s du d é b u t de l ' année 1998. 
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B . Le dro i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

/. La pratique consistant à maintenir des charges dans le dossier de la procédure 

La Crown Court peu t déc ide r de la isser subs i s te r au doss ier de la 

p r o c é d u r e tout ou pa r t i e des c h a r g e s c o n t e n u e s dans l 'acte d ' accusa t ion . 

Les c h a r g e s m a i n t e n u e s figurent a lors d a n s le dossier avec la m e n t i o n « Ne 

pas i n s t ru i r e sans l ' au to r i sa t ion de la Crown Court ou de la C o u r d ' a p p e l » . 

U n e p r a t i q u e ana logue exis te dans les Magistrales Courts, qui abou t i s sen t 

au m ê m e r é su l t a t en p r o n o n ç a n t des a j o u r n e m e n t s sine die. D a n s la déci

sion R. v. Central Criminal Court, ex parte Raymond (Criminal Appeal Reports 

1986, vol. 83 , p . 94) , le Lord J u s t i c e Woolf s ' exp r ima c o m m e suit au sujet 

des o r d o n n a n c e s de m a i n t i e n de c h a r g e s d a n s le doss ier de la p r o c é d u r e : 

« P a r e i l l e o r d o n n a n c e a a u d é p a r i le m ê m e effet q u ' u n e m e s u r e d ' a j o u r n e m e n t , m a i s 

e n d i f fè re e n ce q u e c h a c u n sa i t q u e l ' a j o u r n e m e n t en q u e s t i o n p e u t t r è s b i e n n e j a m a i s 

a b o u t i r à un p r o c è s (...) [ u n e t e l l e d é c i s i o n ] va a u - d e l à d u s i m p l e a j o u r n e m e n t d a n s la 

m e s u r e où , loin d e se b o r n e r à r e p o r t e r le p r o c è s à u n e d a t e u l t é r i e u r e , el le e m p ê c h e e n 

fait ce lui -c i de se t e n i r s a n s l ' a u t o r i s a t i o n du t r i b u n a l . » 

Le m a i n t i e n de cha rges d a n s le doss ier de la p r o c é d u r e est souvent 

o r d o n n é lo r squ 'un p révenu poursuivi a u t i t r e de p lus ieurs chefs d ' incul

pa t ion choisit de p la ide r coupab le sur l 'un ou sur ce r t a in s d ' e n t r e eux 

avec l ' a s s e n t i m e n t du min i s t è r e publ ic . C e t t e p r a t i q u e t end à p r o t é g e r 

les i n t é r ê t s de l ' au to r i t é de pou r su i t e d a n s l 'hypothèse où le p révenu 

c o n d a m n é en p r e m i è r e ins tance sera i t r e laxé en appe l . Elle p e r m e t à ce 

d e r n i e r de bénéficier de l ' abandon des cha rges rés iduel les en cas d ' appe l 

in f ruc tueux et au p a r q u e t de r e p r e n d r e les pou r su i t e s sur ces chefs 

d ' incu lpa t ion clans le cas c o n t r a i r e . 

2. Possibilités ouvertes en cas de non-production de preuves par le ministère 

public ou d'insuffisance des éléments à charge 

L'ar t ic le 17 de la loi de 1967 sur la j u s t i c e péna l e - Criminal Justice Act 

1967 - (« la loi de 1967») offre au j u g e la possibil i té de p r o n o n c e r la re laxe 

sans q u ' u n j u r y ait à ê t r e cons t i tué d a n s les condi t ions s u i v a n t e s : 

« L o r s q u ' u n p r é v e n u p o u r s u i v i s u r le f o n d e m e n t d ' u n a c t e d ' a c c u s a t i o n ou d ' u n e infor 

m a t i o n j u d i c i a i r e p l a i d e n o n c o u p a b l e e t q u e le m i n i s t è r e p u b l i c a n n o n c e q u ' i l ne 

p r o d u i r a a u c u n e p r e u v e à c h a r g e , le t r i b u n a l sa is i d e l ' a f fa i re p e u t , s'il l ' e s t i m e s o u 

h a i t a b l e , p r o n o n c e r la r e l a x e s a n s fa i re c o m p a r a î t r e le p r é v e n u d e v a n t u n j u r y . C e t t e 

d é c i s i o n a le m ê m e effet q u e si l ' a ccusé a v a i t é t é j u g é e t r e l a x é p a r u n j u r y . » 

D a n s l 'affaire R. v. Central Criminal Court, ex parte Lord Spens (The Times, 

31 d é c e m b r e 1992), le p a r q u e t i nd iqua qu ' i l ne p rodu i r a i t a u c u n e p reuve . 

L 'avocat de la défense d e m a n d a au j u g e de renvoyer le p r é v e n u des fins de 

la p o u r s u i t e , c o n f o r m é m e n t à l 'ar t icle 17 de la loi de 1967. Au lieu de cela, 

le j u g e déc ida de s u s p e n d r e la p r o c é d u r e sine die en o r d o n n a n t q u e le chef 
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d 'accusa t ion soit m a i n t e n u d a n s le doss ier de la p r o c é d u r e avec la m e n t i o n 

« n e pas i n s t r u i r e » . Saisie d ' une d e m a n d e de cont rô le ju r id i c t ionne l 

de c e t t e décis ion, la High Court se déc l a r a c o m p é t e n t e et e s t i m a qu ' i l 

n ' a p p a r t e n a i t pas au j u g e du fond de laisser des c h a r g e s subs i s t e r mais 

qu'i l lui incombai t de p r o n o n c e r la re laxe , soit en faisant app l ica t ion de 

l 'ar t icle 17 de la loi de 1967, soit en c o n s t i t u a n t u n j u r y et en l ' invi tant à 

r e l axe r le p révenu . Le Lord J u s t i c e Glidewell d é c l a r a : 

«( . . . ) l ' a r t i c l e 17 [ d e la loi d e 1967 s u r la j u s t i c e p é n a l e ] e s t u n s i m p l e m é c a n i s m e 

p r o c é d u r a l q u i p e r m e t a u j u g e d e r e n v o y e r le p r é v e n u d e s fins d e la p o u r s u i t e l o r s q u e 

l ' a c c u s a t i o n ne p r o d u i t a u c u n e p r e u v e à c h a r g e , lui é v i t a n t a in s i de c o n s t i t u e r u n ju ry 

a u q u c l il d e v r a i t r e c o m m a n d e r d e p r o n o n c e r la r e l a x e . C e t t e d i s p o s i t i o n n ' h a b i l i t e p a s 

le m a g i s t r a t à a d o p t e r u n e a u t r e s o l u t i o n q u a n d b i e n m ê m e il s ' e s t i m e r a i t fondé à le 

f a i r e . » 

D a n s son éd i t ion de 1999, à j o u r sur la j u r i s p r u d e n c e en v igueur à 

l ' époque des faits, le t r a i t é Archbold ( l 'ouvrage de ré fé rence en m a t i è r e 

de p r o c é d u r e et de p r a t i q u e péna les ) expose les conséquences j u r i d i q u e s 

de l 'affaire Ex parte Lord Spens de la m a n i è r e su ivan te ( p a r a g r a p h e 4-191) : 

« [ L e m a i n t i e n d e che f s d ' a c c u s a t i o n d a n s le d o s s i e r d e la p r o c é d u r e ] n e p e u t ê t r e 

o r d o n n é l o r s q u e l ' a ccusé p l a i d e n o n c o u p a b l e et q u e le m i n i s t è r e p u b l i c n ' e s t g u è r e 

e n c l i n à p o u r s u i v r e , t o u t en a y a n t d e s s c r u p u l e s à vo i r d i s p a r a î t r e les é l é m e n t s à 

c h a r g e ; d a n s ces c i r c o n s t a n c e s , l ' a cco rd d e l ' a c c u s é ne c o n s t i t u e p a s u n m o t i f suff isant 

p o u r l a i s s e r s u b s i s t e r d a n s le d o s s i e r l ' e n s e m b l e d e s c h a r g e s q u i p è s e n t s u r lui (...) 

R. v. Central Criminal Court, ex p. Spens, The Times, 31 d é c e m b r e 1992. » 

O n peu t toutefois se d e m a n d e r si, d a n s l 'affaire Ex parte Lord Spens, la 

High Court avai t b ien c o m p é t e n c e p o u r s u b s t i t u e r à la décis ion d ' a b a n d o n 

des pou r su i t e s pr ise pa r la Crown Court u n e o r d o n n a n c e de m a i n t i e n des 

cha rges au dossier . Sa décision de se r e c o n n a î t r e c o m p é t e n t e se fondait 

sur les décis ions qu ' e l l e avait r e n d u e s d a n s les affaires R. v. Central 

Criminal Court, ex parte Randle, et R. v. Norwich Crown Court, ex parte Belsham. 

Lorsque par la su i te la C h a m b r e des lords eu t à c o n n a î t r e de l 'affaire 

Ashton (R. v. Manchester Crown Court and Others, ex parte Director of Public 

Prosecutions, Appeal Cases 1994, p . 9), elle a p p r o u v a la décis ion p rononcée 

d a n s l 'affaire Ex parte Raymond, i n f i rmant celles r e n d u e s d a n s les affaires 

Randle et Belsham. Elle préc isa en o u t r e q u ' i n d é p e n d a m m e n t de la ques t ion 

de savoir si la solut ion r e t e n u e d a n s l 'affaire Ex parte Lord Spens pouvai t 

ê t r e jus t i f iée p a r d ' a u t r e s mot i fs , elle ne pouvai t l ' ê t re su r la base du 

r a i s o n n e m e n t a d o p t é d a n s les décis ions Randle et Belsham. 

3. Procédure et voies de recours 

C'es t d ' o rd ina i r e le p a r q u e t qu i r é c l a m e le m a i n t i e n des c h a r g e s dans 

le doss ie r de la p r o c é d u r e . Le p rononcé de l ' o rdonnance ne d é p e n d j u r i 

d i q u e m e n t q u e de la volonté du j u g e , ma i s en p r a t i q u e celui-ci r equ ie r t 

en g é n é r a l l 'accord de la défense . Décis ion s ' inscr ivant d a n s la condui te 
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d ' un procès sur ac te d ' accusa t ion , l ' o rdonnance de m a i n t i e n des c h a r g e s 

au doss ier ne peu t ê t r e a t t a q u é e devan t la C o u r d ' appe l (R. v. Mackell, 

Court o/Appeal, Criminal Appeal Reports, vol. 74, p . 27) . En ve r tu de la déci

sion R. v. Central Criminal Court, ex parte Raymond, conf i rmée p a r la décis ion 

Ashton p réc i t ée , pare i l le o r d o n n a n c e n ' es t pas suscept ib le d 'un cont rô le 

j u r id i c t i onne l . 

4. Reprise des poursuites 

Le min i s t è r e public peu t soll ici ter l ' au to r i sa t ion de r e p r e n d r e les pour 

sui tes sur le f o n d e m e n t des c h a r g e s m a i n t e n u e s au dossier . La d e m a n d e 

doit ê t r e ad re s sée à la C o u r d ' appe l si elle se fonde sur le fait q u e le 

p r évenu a é té r e l axé en appel des chefs d ' accusa t ion sur lesquels il avai t 

é té c o n d a m n é en p r e m i è r e in s t ance . D a n s les a u t r e s cas , elle doit ê t r e 

fo rmée devan t le t r i buna l qui a pr is la décis ion de m a i n t e n i r les c h a r g e s 

d a n s le doss ier de la p r o c é d u r e . La rep r i se des pour su i t e s est u n e m e s u r e 

d e m a n d é e et au to r i s ée à t i t r e excep t ionne l . 

Avan t de faire dro i t à u n e tel le d e m a n d e , la ju r id ic t ion saisie doi t 

vérif ier q u e la r ep r i se des pou r su i t e s n ' a pas u n c a r a c t è r e i néqu i t ab l e et 

qu 'e l l e n ' es t pas cons t i tu t ive d 'un abus de p r o c é d u r e (ce qu i sera i t p a r 

e x e m p l e le cas si un déla i t r o p i m p o r t a n t s 'é ta i t écoulé e n t r e le m o m e n t 

où l ' infract ion a u r a i t é t é c o m m i s e et la r é o u v e r t u r e des pou r su i t e s ou si le 

min i s t è r e publ ic s 'é tai t e n g a g é envers le p r évenu à ne pas d o n n e r de su i te 

à l 'affaire). A cet éga rd , la High Court a j u g é q u e le fait de poursu iv re une 

p e r s o n n e à laque l le le m i n i s t è r e public avai t ind iqué ou p romis qu 'e l le ne 

sera i t pas i nqu ié t ée s 'analyse e n un abus de p r o c é d u r e m ê m e en l ' absence 

de mauva i se foi (R. v. Croydon Justices, ex parte Dean (Queen's Bench Reports 

1993, p . 769 (Divisional Court)). 

D a n s l 'affaire R. v. Central Criminal Court, ex parle Raymond p réc i t ée , le 

Lord J u s t i c e Woolf s ' exp r ima c o m m e suit : 

«( . . . ) la p l u p a r t d e s a f fa i r e s d o n n a n t l ieu à u n e d é c i s i o n d e m a i n t i e n d e s c h a r g e s a u 

d o s s i e r n ' i r o n t p a s j u s q u ' a u p r o c è s , so i t q u e le m i n i s t è r e p u b l i c r e n o n c e à s o u t e n i r 

l ' a c c u s a t i o n , soi t q u e le j u g e r e f u s e la r e p r i s e d e s p o u r s u i t e s e n r a i s o n d u c a r a c t è r e 

o p p r e s s i f q u e r e v ê t i r a i t p a r e i l l e m e s u r e . » 

G R I E F S 

Invoquan t l 'ar t icle 6 § 1 de la C o n v e n t i o n , le r e q u é r a n t se p la in t de ne 

pas avoir pu se dé f end re d a n s le cad re d ' un procès des accusa t ions po r t ée s 

con t r e lui. Il sou t i en t en o u t r e q u e l ' absence de décis ion r econna i s san t son 

innocence e m p o r t e violat ion de l 'ar t ic le 6 § 2 et voit dans le fait qu ' i l n ' a pu 

i n t e r r o g e r les t é m o i n s à c h a r g e un m a n q u e m e n t à l 'ar t icle 6 § 3 . 
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E N D R O I T 

La C o u r relève que le r e q u é r a n t est décédé en 2001 . Elle r econna î t à sa 

veuve un in t é rê t l ég i t ime et suffisant pour poursu iv re la p r o c é d u r e au nom 

du défunt (voir, pa r e x e m p l e , Deweer c. Belgique, a r r ê t du 27 février 1980, 

sér ie A n" 35, pp. 19-20, § 37, et Xc. France, a r r ê t du 31 m a r s 1992, série A 

n° 234-C, p. 89, §§ 26 et 27). Pour des ra isons d 'o rd re p r a t i q u e , la p r é s e n t e 

décision c o n t i n u e r a à dé s igne r M. W i t h e y c o m m e é t a n t « le r e q u é r a n t » , 

m ê m e si au jourd 'hu i c 'est son épouse qu i doi t ê t r e cons idé rée c o m m e 

ayan t ce t t e q u a l i t é (X c. Royaume-Uni, a r r ê t du 5 n o v e m b r e 1981, série A 

n " 4 6 , p . 21 , § 3 2 ) . 

A. S u r l 'art ic le 6 § 1 d e la C o n v e n t i o n 

Le r e q u é r a n t se p la int , sous l 'angle de l 'ar t icle 6 § 1 de la Conven t ion , 

de ne pas avoir pu r é p o n d r e d a n s le c ad re d 'un procès des accusa t ions 

po r t ée s con t re lui. Les disposi t ions p e r t i n e n t e s de l 'ar t icle 6 § 1 sont ainsi 

l ibellées : 

« T o u t e p e r s o n n e a d r o i t à ce q u e sa c a u s e soi t e n t e n d u e é q u i t a b l e m e n t , p u b l i q u e 

m e n t et d a n s u n d é l a i r a i s o n n a b l e , p a r u n t r i b u n a l i n d é p e n d a n t e t i m p a r t i a l , é t a b l i p a r 

la loi, q u i d é c i d e r a (...) d u b i e n - f o n d é d e t o u t e a c c u s a t i o n e n m a t i è r e p é n a l e d i r i g é e 

c o n t r e e l l e . (...) » 

/. Arguments des parties 

Le G o u v e r n e m e n t a l lègue à t i t r e pr inc ipa l q u e le r e q u é r a n t ne faisait 

p lus l 'objet d ' a u c u n e accusa t ion en m a t i è r e péna le a p r è s le 19 j a n v i e r 

1993, d a t e du p rononcé de l ' o rdonnance de m a i n t i e n des cha rges au 

dossier , et , à t i t r e subs id ia i re , q u ' u n e décision avait é té pr ise sur les 

accusa t ions en cause à ladi te d a t e . A l ' appui de sa t hèse , il déve loppe 

p lus ieurs a r g u m e n t s t e n d a n t à é t ab l i r que la r é o u v e r t u r e de la procé

d u r e é t a i t diff ici lement envisageable ap rè s le p rononcé de ce t t e m e s u r e . 

P r e m i è r e m e n t , les o r d o n n a n c e s a u t o r i s a n t la r ep r i s e des pou r su i t e s ont 

un c a r a c t è r e excep t ionne l . D e u x i è m e m e n t , le m i n i s t è r e public avait 

déc la ré qu ' i l n ' e n t e n d a i t pas réac t iver la p r o c é d u r e . T r o i s i è m e m e n t , 

deux j u g e s de la Crown Court ayan t e x a m i n é le doss ier en j a n v i e r 1993 et 

en aoû t 1998 ava ien t e s t imé qu ' i l n 'y avai t pas l ieu de r e p r e n d r e les 

pou r su i t e s . Q u a t r i è m e m e n t , enfin, si le m i n i s t è r e publ ic avai t d e m a n d é à 

pouvoir r e p r e n d r e les p o u r s u i t e s , les t r i b u n a u x i n t e r n e s lui a u r a i e n t 

opposé un refus s'ils ava ien t e s t i m é q u e la r é o u v e r t u r e cons t i t ue r a i t un 

abus de p r o c é d u r e , soit en ra ison de la l o n g u e u r excessive du déla i écoulé 

depu i s la décision de m a i n t i e n des cha rges au doss ier , soit en ra i son de la 

p r o m e s s e du p a r q u e t de ne pas d o n n e r de su i te à l 'affaire. 
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Le G o u v e r n e m e n t sou t ien t à t i t r e subs id ia i re q u e l 'ar t ic le 6 § 1 de la 

Conven t i on n 'es t pas appl icable en l 'espèce. Il e s t ime en effet que ce t t e 

d ispos i t ion ne g a r a n t i t pas le p rononcé d ' u n e décis ion sur le bien-fondé 

de t ou t e accusa t ion en m a t i è r e péna l e , ma i s exige s e u l e m e n t q u e , si 

pare i l le décis ion il y a, elle i n t e rv i enne d a n s un déla i r a i sonnab le . 

Il p la ide enfin q u e la p r a t i q u e cons i s t an t à p e r m e t t r e le m a i n t i e n 

de cha rges au dossier m é n a g e un j u s t e équi l ib re e n t r e les d ro i t s de 

l ' individu et l ' i n té rê t g é n é r a l de la c o m m u n a u t é , d a n s la m e s u r e où les 

pou r su i t e s ne sont repr i ses q u e r a r e m e n t et s e u l e m e n t sur au to r i s a t i on 

jud ic i a i r e . 

Le r e q u é r a n t sou t i en t pour sa p a r t q u e , fau te de procès , il ne s 'est 

j a m a i s vu offrir la possibi l i té de con t e s t e r les c h a r g e s r e t e n u e s con t r e lui 

et d e s 'en d é d o u a n e r . Il ind ique q u e ces c h a r g e s , qu i n ' é t a i en t pas sans 

g rav i t é , sont d e m e u r é e s s u s p e n d u e s au-dessus de sa t ê t e j u s q u ' e n 2001 , 

ce qu i a u r a i t condui t les services sociaux à lui i n t e r d i r e de r e n c o n t r e r ses 

en fan t s , causé la r u p t u r e de deux m a r i a g e s et e n t r a î n é des conséquences 

néfas tes su r sa s a n t é . Il aff irme qu ' i l d é t i e n t d é s o r m a i s la p reuve de son 

innocence , q u e M""' E. a m e n t i et qu ' i l a gagné le procès en dénonc ia t ion 

ca lomnieuse qu' i l lui a i n t e n t é . Il p la ide enfin l ' i l légalité de la décis ion de 

m a i n t i e n des cha rges d a n s le doss ier d e la p r o c é d u r e en se fondan t su r le 

p a r a g r a p h e 4-191 de l 'édi t ion 1998 du t r a i t é Archbold sur la p r o c é d u r e et 

la p r a t i q u e péna les ainsi q u e sur la décis ion Ex parte Lord Spens p réc i t ée . 

2. Appréciation de la Cour 

La C o u r r appe l l e q u e l 'ar t icle 6 de la C o n v e n t i o n ne consacre pas un 

dro i t à l ' ob ten t ion d ' un r é su l t a t d é t e r m i n é à l ' issue d 'un procès péna l , ni, 

p a r c o n s é q u e n t , au p rononcé d ' u n e décision expresse de c o n d a m n a t i o n ou 

d ' a c q u i t t e m e n t sur les accusa t ions fo rmulées (voir l ' a r rê t p réc i t é Deweer, 

pp . 25-26, § 49, qu i renvoie au r a p p o r t de la C o m m i s s i o n du 5 oc tobre 

1978, sér ie B n" 33, p . 28, § 5 8 ) . 

Il r e s t e c e p e n d a n t à d é t e r m i n e r en l 'espèce si les pou r su i t e s l i t ig ieuses 

sont toujours p e n d a n t e s et si, de ce fait, le droi t de l ' in té ressé à ob t en i r 

u n e décision dans u n «dé la i r a i s o n n a b l e » a é té violé. Les pa r t i e s 

s 'opposent sur la q u e s t i o n de savoir si la décision de m a i n t e n i r les 

c h a r g e s d a n s le doss ier de la p r o c é d u r e pr ise le 19 j a n v i e r 1993 p a r la 

Crown Court a mis fin aux pou r su i t e s engagées con t r e le r e q u é r a n t . 

La C o u r r appe l l e que le droi t à ê t r e j u g é dans un déla i r a i sonnab le a 

n o t a m m e n t pour objet d 'év i te r « q u ' u n e p e r s o n n e inculpée ne d e m e u r e 

t r o p l o n g t e m p s d a n s l ' i nce r t i t ude de son s o r t » (Stdgmùller c. Autriche, 

a r r ê t du 10 n o v e m b r e 1969, série A n° 9, p . 40, § 5) . 

Ainsi , les p rocédure s péna le s sont r é p u t é e s e n g a g é e s pa r « la not i 

fication officielle, é m a n a n t de l ' au to r i t é c o m p é t e n t e , du r e p r o c h e d 'avoir 
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accompl i une infract ion p é n a l e » , idée qu i co r re spond auss i à la not ion de 

« r épe rcus s ions i m p o r t a n t e s sur la s i t u a t i o n » du s u s p e c t » (Eckle 

c. Allemagne, a r r ê t du 15 ju i l le t 1982, série A n" 5 1 , p. 33, § 73). La C o u r 

e s t ime en conséquence q u e les pour su i t e s v isant le r e q u é r a n t ont 

c o m m e n c é - cela n ' es t du res te con t e s t é p a r p e r s o n n e - le 6 aoû t 1992, 

d a t e de l ' a r r e s t a t i o n de l ' in té ressé p a r la police, pu i sque c'est à ce t t e 

occasion que lui a é té notifié officiel lement p o u r la p r e m i è r e fois le 

r ep roche d 'avoir c o m m i s une infract ion péna le . 

A l ' inverse, et de m a n i è r e géné ra l e , il y a é v i d e m m e n t lieu de cons idérer 

les poursu i t e s c o m m e t e r m i n é e s en cas de notif icat ion officielle in fo rmant 

le p révenu qu' i l ne sera plus poursuivi à raison des cha rges visées, ce en 

des t e r m e s p e r m e t t a n t de conclure que la p r o c é d u r e ne peu t plus ê t r e 

r ega rdée c o m m e ayant des répercuss ions i m p o r t a n t e s sur sa s i tua t ion 

(X c. Royaume-Uni, n° 8233/78, décision d e la C o m m i s s i o n du 3 octobre 

1979, §§ 64 et 65, non pub l iée ) . La c lô ture de la p r o c é d u r e p r e n d géné

r a l e m e n t la forme d ' une décision d ' a c q u i t t e m e n t ou de c o n d a m n a t i o n 

(que la c o n d a m n a t i o n soit ou non conf i rmée en appe l ) . D a n s l 'a r rê t 

Deweer p réc i té , la C o u r , se r é fé ran t au r appor t de la C o m m i s s i o n en ce t t e 

affaire, a admis qu 'e l le pouvait aussi r é su l t e r d 'une décision un i l a t é ra l e 

favorable a u p r évenu , n o t a m m e n t lorsque , le min i s t è r e public ayan t 

e x p r e s s é m e n t r enoncé aux pour su i t e s , le j u g e m e t t a i t fin à la p rocédure 

sans j u g e m e n t . Plus r é c e m m e n t , la C o u r a s t a t u é q u e la p r o c é d u r e péna le 

l i t igieuse avait pris fin, dans un cas , au m o m e n t où le m i n i s t è r e public 

avait informé l 'accusé de sa décis ion d ' a b a n d o n n e r les poursu i t e s 

(Slezevicius c. Lituanie, n° 55479/00, § 27, 13 novembre 2001) , et , d a n s un 

a u t r e , lorsque le t r i buna l saisi avait e s t imé q u e , c o m p t e t enu des t roubles 

psychiques dont il souffrait , le p révenu n ' é ta i t pas en é t a t d ' ê t r e j u g é 

{Antoine c. Royaume-Uni ( d é c ) , n" 62960/00, C E D H 2003-VII) . O r , dans ces 

deux espèces , il d e m e u r a i t une possibili té t héo r ique de voir les accusés 

u l t é r i e u r e m e n t poursuivis sur la base des cha rges ini t iales . 

Q u a n t à la ques t i on de savoir si la p r o c é d u r e inc r iminée en l 'espèce 

peu t pa s se r pour avoir pr is fin avec l ' o rdonnance de m a i n t i e n des c h a r g e s 

au doss ier p rononcée pa r le j u g e , la C o u r rappe l le q u e la C o m m i s s i o n a 

e s t imé q u e ce type de décision e m p o r t e c lô tu re de la p r o c é d u r e p é n a l e aux 

fins de l 'ar t icle 6 § 1 dès lors que le min i s t è r e publ ic s 'est e n g a g é à ne pas 

d o n n e r de su i te à l 'affaire ou qu ' i l s 'est d o n n é pour règle de r e n o n c e r aux 

pou r su i t e s (Xc. Royaume-Uni, décision p réc i t ée , R.F. etA.F. c. Royaume-Uni, 

n" 3034/67, décision de la C o m m i s s i o n du 19 d é c e m b r e 1967, non publ iée , 

et Mackell c. Royaume-Uni, n° 9550 /81 , décision de la C o m m i s s i o n du 1 e r m a r s 

1983, non publ iée) . Toutefo is , la p r e m i è r e de ces affaires visai t un cas où 

le p a r q u e t s 'é ta i t e n g a g é à r e n o n c e r à t o u t e p o u r s u i t e u l t é r i e u r e , t and is 

q u e les deux a u t r e s se r a p p o r t a i e n t à l ' hypo thèse , plus f r é q u e n t e , où, 

un p révenu ayan t é té c o n d a m n é sur u n chef d ' accusa t ion , le p a r q u e t 

n ' env isage de poursu iv re sur la base des cha rges m a i n t e n u e s au dossier 
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q u e si la c o n d a m n a t i o n est in f i rmée en appe l . La p r é s e n t e espèce ne 

cor respond à a u c u n e de ces s i tua t ions . 

Se t o u r n a n t a insi vers l ' o rdonnance de m a i n t i e n des c h a r g e s au doss ier 

pr ise p a r la Crown Court le 19 janvie r 1993, la C o u r relève d ' abo rd q u e ce t t e 

décision laisse subs i s t e r u n e possibil i té t h é o r i q u e de voir le p a r q u e t un 

j o u r ou l ' au t re réac t ive r les pou r su i t e s engagées c o n t r e le r e q u é r a n t . 

Ensu i t e , les déc l a ra t ions du j u g e a u t e u r de l ' o rdonnance au to r i s en t à 

pense r q u e si le m a g i s t r a t a opté p o u r ce t t e décision, c 'é ta i t en vue de 

p e r m e t t r e , le cas é c h é a n t , la repr ise des pou r su i t e s sur le f o n d e m e n t 

des c h a r g e s rés iduel les . Il en r é su l t e q u ' à la d a t e du 19 j a n v i e r 1993 il 

n ' ex i s ta i t a u c u n e n g a g e m e n t du m i n i s t è r e public de r e n o n c e r aux 

pou r su i t e s . 

D ' a u t r e pa r t , selon le droi t et la p r a t i q u e i n t e r n e s , si le p a r q u e t voulai t 

r e p r e n d r e les pour su i t e s , il sera i t c o n t r a i n t de d e m a n d e r son au to r i s a t i on 

à la Crown Court, l aquel le sera i t t e n u e d ' e x a m i n e r , d a n s le cad re d ' une 

aud i ence , le bien-fondé de la d e m a n d e au r ega rd d 'un ce r t a in n o m b r e de 

c r i t è r e s : il lui faudra i t ainsi appréc i e r , n o t a m m e n t , si la r é o u v e r t u r e de 

l 'affaire ne sera i t pas inéqu i t ab le et si le déla i écoulé depu i s la décis ion 

de m a i n t e n i r les c h a r g e s au doss ier n ' e s t pas excessif. Le r e q u é r a n t 

a u r a i t le droi t de se faire r e p r é s e n t e r à l ' aud ience et d ' expose r ses 

a r g u m e n t s en faveur de la c lô ture de la p r o c é d u r e . La Crown Court devra i t 

ensu i t e déc ider s'il convient ou non de p e r m e t t r e au m i n i s t è r e publ ic de 

r e p r e n d r e les pou r su i t e s . Il i m p o r t e de sou l igner le c a r a c t è r e excep t ionne l 

des repr i ses de pou r su i t e s sur le f o n d e m e n t de cha rges don t le m a i n t i e n 

au doss ier de la p r o c é d u r e a é té o r d o n n é . La r e q u ê t e ne m e n t i o n n e du 

r e s t e a u c u n exemple de ce type de s i tua t ion . 

C e r t e s , pa r sa décis ion du 19 j a n v i e r 1993, le j u g e , p lu tô t q u e de 

p r o n o n c e r la re laxe sur le f o n d e m e n t de l 'ar t ic le 17 de la loi de 1967, 

p ré fé ra m a i n t e n i r les c h a r g e s d a n s le doss ier de la p r o c é d u r e en aver t i s 

san t so l enne l l emen t le r e q u é r a n t q u e les pou r su i t e s se ra ien t réac t ivées si 

« les faits dénoncés d a n s le doss ier se r e p r o d u i s a i e n t » . Toutefo is , sous 

l ' angle du dro i t appl icab le , les c o m m e n t a i r e s don t ce m a g i s t r a t accom

p a g n a son o r d o n n a n c e et pa r lesquels il d o n n a son avis sur l ' éven tua l i t é 

de la r ep r i s e des pou r su i t e s ne sont pas décisifs car c 'est à la Crown Court, 

saisie d ' une r e q u ê t e ad hoc, qu ' i l a u r a i t a p p a r t e n u de s t a t u e r sur ce t t e 

ques t i on , ap r è s avoir e n t e n d u les p a r t i e s et c o m p t e t enu des pr inc ipes 

d ' équ i t é évoqués c i -dessus . Aussi la C o u r considère- t -e l le q u e , pour 

é t ab l i r si la p r o c é d u r e p o s t é r i e u r e au 19 j a n v i e r 1993 a eu des « r é p e r c u s 

sions i m p o r t a n t e s » sur sa s i tua t ion , le r e q u é r a n t ne peu t invoquer ni la 

so lu t ion r e t e n u e p a r le j u g e ni les c o m m e n t a i r e s q u e le m a g i s t r a t y a jouta . 

Au vu de l ' ensemble des c i r cons tances exposées ci-dessus, la C o u r , aux 

fins de l 'ar t ic le 6, e s t ime que l ' o rdonnance de m a i n t i e n des c h a r g e s au 

doss ier r e n d u e le 19 j a n v i e r 1993 peu t passe r pour avoir mis u n t e r m e 

aux pou r su i t e s d i r igées con t re le r e q u é r a n t , m ê m e si la p r o c é d u r e 
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pouvai t t h é o r i q u e m e n t ê t r e réac t ivée , d a n s la m e s u r e où le min i s t è r e 

public ne s 'é ta i t pas e n g a g é , lors d u p rononcé de ce t t e décision, à 

a b a n d o n n e r l ' accusa t ion . Le r e q u é r a n t affirme que le s t r ess psycho

logique e n g e n d r é p a r la p r o c é d u r e m e n é e à son e n c o n t r e n ' en a pas 

moins subs is té au-de là du 19 j a n v i e r 1993. En l ' absence , toutefois , 

d ' ind ica t ions é m a n a n t d ' une a u t o r i t é pub l ique c o m p é t e n t e et d o n n a n t à 

p e n s e r q u e les accusa t ions po r t ée s con t re lui s e ra i en t réact ivées et 

qu 'e l les d o n n e r a i e n t lieu à de nouvel les p o u r s u i t e s , ce t t e af f i rmat ion du 

r e q u é r a n t ne p e r m e t pas de conc lure , d 'un point de vue objectif ou 

r a i sonnab le , q u e les c h a r g e s visées on t eu des « r é p e r c u s s i o n s impor

t a n t e s » sur sa s i tua t ion . U n e ques t ion d i s t inc te p o u r r a i t r é su l t e r , sous 

l 'angle de l 'ar t icle 6, de l 'a l légat ion du r e q u é r a n t selon laquel le les 

accusa t ions d ' a t t e n t a t à la p u d e u r sur m i n e u r s ont inci té u n e a u t o r i t é 

pub l ique (les services sociaux) à p r e n d r e la décision de r e s t r e i n d r e ses 

con tac t s avec ses en fan t s . C e t t e a l l éga t ion n ' a toutefois pas é té 

é t ayée , pu i sque le r e q u é r a n t n ' a a p p o r t é a u c u n e p reuve d é m o n t r a n t 

que tel le ou tel le m e s u r e pr ise pa r l ' au to r i t é locale à l ' égard de ses 

enfan t s eû t é té mot ivée p a r la subs i s t ance des cha rges au doss ier de la 

p r o c é d u r e . 

La C o u r cons idère dès lors q u ' a u x fins de l 'ar t ic le 6 de la Conven t ion 

l ' o rdonnance du 19 j a n v i e r 1993 a mis u n t e r m e aux pou r su i t e s péna les 

l i t ig ieuses . 

Les d é v e l o p p e m e n t s u l t é r i eu r s de la cause confor ten t ce t t e conclusion : 

le 22 j u i n 1998, le p a r q u e t i nd iqua au r e q u é r a n t qu ' i l n 'ava i t pas 

l ' i n ten t ion de d o n n e r su i te à l 'affaire et qu ' i l ne voyait pas d a n s quel les 

c i rcons tances la p r o c é d u r e p o u r r a i t ê t r e réac t ivée , puis , le 27 ju i l l e t 1998, 

il d e m a n d a à la j u r id i c t ion de j u g e m e n t de r é a u d i e n c e r l 'affaire en vue de 

p r o n o n c e r une décision expresse de r e l axe . O r , selon le dro i t et la p r a t i q u e 

i n t e r n e s appl icables en la m a t i è r e , la repr ise des pou r su i t e s d a n s ces 

c i r cons tances a u r a i t é té qual if iée d ' abus de p r o c é d u r e . 

La C o u r ayant e s t imé q u e la p r o c é d u r e i n t e r n e a pr is fin le 19 j anv ie r 

1993, elle en dédu i t que , i n t rodu i t e le 6 avril 2000, la p la in te du r e q u é r a n t 

c o n c e r n a n t la d u r é e de la p r o c é d u r e est ta rd ive au r e g a r d du déla i de six 

mois ouver t p a r l 'ar t ic le 35 § 1. Q u a n t aux d e m a n d e s de r é e x a m e n de 

l 'affaire fo rmées en vain p a r l ' in té ressé a u p r è s du m i n i s t è r e public et de 

la Crown Court, on ne peu t cons idé re r qu ' i l s 'agit de r ecour s effectifs 

p r o p r e s à i n t e r r o m p r e ce dé la i . Quo i qu ' i l en soit, la d e r n i è r e décision 

r e n d u e à l eur sujet fut p rononcée p a r la Crown Court le 5 aoû t 1998, et la 

d e m a n d e d ' au to r i s a t i on de soll ici ter u n con t rô le j u r id i c t i onne l i n t rodu i t e 

u l t é r i e u r e m e n t pa r le r e q u é r a n t ne pouvai t avoir p o u r effet d ' i n t e r r o m p r e 

la p r e s c r i p t i o n : la High Court r e je ta f i na l emen t la d e m a n d e de contrôle 

j u r i d i c t i onne l c o m m e é c h a p p a n t à sa c o m p é t e n c e , se con fo rman t ainsi, la 

C o u r l'a re levé c i -dessus , à la décis ion r e n d u e p a r la C h a m b r e des lords 

dans l 'affaire Ashton. 



382 D É C I S I O N W I T H E Y c . R O Y A U M E - U N I 

D a n s ces condi t ions , t ou t e ques t ion de d u r é e de p r o c é d u r e pouvan t 

décou le r du gr ief fo rmulé pa r le r e q u é r a n t sous l 'angle de l 'ar t ic le 6 § 1 

a é t é soulevée en avril 2000, soit en -dehors du déla i fixé p a r l 'ar t icle 35 § 1 

de la Conven t i on . 

B. S u r l 'ar t ic le 6 §§ 2 e t 3 d e la C o n v e n t i o n 

Le r e q u é r a n t se p la in t , sur le t e r r a in de ces disposi t ions , de ne j a m a i s 

avoir eu la possibi l i té de p rouver son innocence lors d ' un procès qui lui 

a u r a i t p e r m i s d ' i n t e r r o g e r les t émo ins . 

Les disposi t ions p e r t i n e n t e s des p a r a g r a p h e s 2 et 3 de l 'ar t icle 6 sont 

ainsi l ibellées : 

«2. T o u t e p e r s o n n e accusée d ' u n e i n f r a c t i o n es t p r é s u m é e i n n o c e n t e j u s q u ' à ce q u e 

sa c u l p a b i l i t é a i t é t é l é g a l e m e n t é t a b l i e . 

3. T o u t a c c u s é a d r o i t n o t a m m e n t à : 

( . . . ) 

d) i n t e r r o g e r ou f a i r e i n t e r r o g e r les t é m o i n s à c h a r g e et o b t e n i r la c o n v o c a t i o n et 

l ' i n t e r r o g a t i o n d e s t é m o i n s à d é c h a r g e d a n s les m ê m e s c o n d i t i o n s q u e les t é m o i n s à 

c h a r g e ; 

( . . . ) > » 

Le G o u v e r n e m e n t sou t i en t que la p r é s o m p t i o n d ' innocence a é té 

r e spec tée à tous les s t ades de la p r o c é d u r e et que la décis ion pr ise sur les 

c h a r g e s d i r igées c o n t r e le r e q u é r a n t é ta i t finalement favorable à l ' inté

ressé d a n s la m e s u r e où la repr i se des pou r su i t e s é ta i t u n e éven tua l i t é 

t r è s i m p r o b a b l e . 

La C o u r e s t ime q u e , p a r ces griefs, le r e q u é r a n t aff irme en subs t ance 

qu ' i l a u r a i t dû bénéficier d ' un procès et o b t e n i r un j u g e m e n t de c o n d a m 

na t ion ou de r e l axe en bonne et d u e forme. O r , elle l 'a r appe l é ci-dessus, 

l 'ar t ic le 6 ne g a r a n t i t pas un droi t à l ' ob ten t ion d ' un r é s u l t a t d é t e r m i n é 

à l ' issue d ' un procès péna l , ni, pa r c o n s é q u e n t , au p rononcé d ' u n e déci

sion expres se de c o n d a m n a t i o n ou d ' a c q u i t t e m e n t sur les accusa t ions 

fo rmulées . Dès lors, le fait que les pour su i t e s péna les d i r igées con t r e le 

r e q u é r a n t ne se sont pas conclues p a r u n e tel le décision expresse ne 

cons t i tue pas u n e a t t e i n t e à la p r é s o m p t i o n d ' innocence . 

La C o u r relève toutefois que le j u g e a u t e u r de la décis ion du 19 j a n v i e r 

1993 o r d o n n a n t le m a i n t i e n des cha rges d a n s le doss ier de la p r o c é d u r e 

déc l a r a au cours de l ' audience qu ' i l é ta i t «p lus q u e p robab le que [l]e 

t r i buna l a u t o r i s e r a i t ] la r é o u v e r t u r e de la p r o c é d u r e si les faits dénon 

cés d a n s le doss ier se r e p r o d u i s a i e n t » . P o u r a u t a n t q u e pare i l le décla

ra t ion a pu d o n n e r lieu à un gr ief d is t inc t sur le t e r r a i n de l 'ar t ic le 6 § 2, 

celui-ci a é té i n t rodu i t en avril 2000, il est donc , lui auss i , t a rd i f au r ega rd 

du délai fixé p a r l 'ar t ic le 35 § 1 de la C o n v e n t i o n : q u e l 'on puisse ou non 
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cons idé re r q u e les ac t ions engagées p a r le r e q u é r a n t et qui ont connu 

leur a b o u t i s s e m e n t en août 1998 cons t i t ua i en t des r ecour s effectifs 

r e l a t i v e m e n t aux déc la ra t ions d u j u g e évoquées c i -dessus , la d e m a n d e 

d ' au to r i s a t i on de solliciter un cont rô le j u r id i c t i onne l fo rmée p a r l ' inté

ressé u l t é r i e u r e m e n t ne suffisait pas pour i n t e r r o m p r e la p resc r ip t ion 

pu i squ 'e l l e impl iqua i t la saisine d ' u n e j u r id i c t i on i n c o m p é t e n t e (voir la 

décis ion de la C h a m b r e des lords d a n s l 'affaire Ashton p r éc i t é e ) . 

C. C o n c l u s i o n 

Le gr ief fondé sur le droi t à o b t e n i r u n r é s u l t a t d é t e r m i n é à l ' issue d 'un 

procès péna l que consac re ra i t l 'ar t ic le 6 est i r recevable p o u r défaut 

man i fe s t e de f o n d e m e n t et doi t ê t re re je té , c o n f o r m é m e n t à l 'ar t icle 35 

§§ 3 et 4 de la Conven t ion . Les a u t r e s griefs, d o n n a n t lieu à des ques t ions 

d i s t inc tes sous l ' angle de l 'ar t ic le 6 §§ 1 et 2 et c o n c e r n a n t la d u r é e de la 

p r o c é d u r e péna l e et les déc l a ra t ions faites p a r le m a g i s t r a t en cha rge de 

l 'affaire le 19 j a n v i e r 1993, ont é té formulés ap rè s le déla i fixé p a r 

l 'ar t ic le 35 § 1 de la C o n v e n t i o n et doivent pa r c o n s é q u e n t eux aussi ê t r e 

re je tés , c o n f o r m é m e n t à l 'ar t ic le 35 § 4. 

P a r ces mot i fs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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M . M . Ugrckhcl idze ,7 ' t tg£ t , e t d e M""' S. D o l l c , grejjiere de section. 

2. T e x t e f r a n ç a i s o r i g i n a l . 
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SOMMAIRE1 

Locus standi d'une personne agissant pour la défense des intérêts de la 
commune 

Article 34 

Locus standi - Locus standi d'une personne agissant pour la déjense des intérêts de la 

commune - Commune - Organisation gouvernementale - Personne morale de droit public 

* 
* * 

Le requérant fut autorisé à se constituer partie civile aux lieu et place de la ville de 
Paris dans le cadre d'une information judiciaire ouverte par le parquet au sujet 
d'infractions dont cette dernière aurait été victime. Le requérant bénéficia en 
effet de la possibilité offerte au contribuable d'une commune d'exercer, avec 
l'autorisation du tribunal administratif, les actions qu'il croit appartenir à la 
commune et que celle-ci n'a pas exercées. 

Article 34: le requérant n'intervient pas à titre personnel mais est substitué à la 
ville de Paris pour la défense des intérêts de celle-ci. Indépendamment du fait qu'il 
n'en est pas le représentant légal, d'après la jurisprudence constante, une 
commune constitue une personne morale de droit public et doit être qualifiée 
d'organisation gouvernementale : incompatibilité ralionepersonne. 

Jurisprudence citée par la Cour 

Section de commune d'Antilly c. France (déc.), n" 45129/98, CEDH 1999-VIII 
Hatzilakis, mairie de Thermaikos et mairie de Mikra c. Grèce (déc) , n"s 48391/99 et 

48392/99, 18 mai 2000 
Ayuntamiento de Mula c. Espagne (déc) , n" 55346/00, CEDH 2001-1 
Danderyds Kommun c. Suède (déc) , n" 52559/99, 7 juin 2001 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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(...) 

E N F A I T 

Le r e q u é r a n t , M. Michel Bre i sache r , est un r e s so r t i s san t français , 

né en 1945 et domici l ié à Pa r i s . Il est r e p r é s e n t é d e v a n t la C o u r par 

M' P.-F. Divier , avocat à Par i s . 

A. Les c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la c ause , tels qu ' i ls ont é t é exposés p a r le r e q u é r a n t , 

peuven t se r é s u m e r c o m m e suit . 

Le 23 ju i l le t 1986, la Société d ' économie mix te p a r i s i e n n e de p res t a 

t ions (SEMPAP) fut cons t i tuée , avec la ville de Par i s pour ac t ionna i r e 

ma jo r i t a i r e . Le p ré s iden t de son conseil d ' a d m i n i s t r a t i o n é ta i t é g a l e m e n t 

le p rés iden t de la commiss ion d ' appe l d'offres. La S E M P A P , qu i avait 

vocat ion à r e m p l a c e r l ' I m p r i m e r i e munic ipa le de la ville de Par i s , passa 

un ce r t a in n o m b r e de m a r c h é s avec des fourn i sseurs . Son fonct ionne

m e n t fit l 'objet d ' une app réc i a t i on néga t ive de l ' Inspect ion g é n é r a l e de la 

ville de Par i s en 1989, 1992 et 1995. 

Le 30 oc tobre 1997, à la sui te de la t r ansmi s s ion d ' un r a p p o r t de la 

c h a m b r e rég iona le des c o m p t e s d ' I le -de-France au p r o c u r e u r de la 

R é p u b l i q u e de Pa r i s le 29 s e p t e m b r e 1997, u n e in fo rma t ion jud ic ia i r e fut 

ouve r t e au t r i b u n a l de g r a n d e ins t ance de Pa r i s con t re p e r s o n n e non 

d é n o m m é e du chef de favor i t i sme d a n s les m a r c h é s publics p o r t a n t sur 

la passa t ion des m a r c h é s de fou rn i tu re et de p r e s t a t i o n s de t r avaux 

d ' i m p r i m e r i e pa r la S E M P A P . Elle fut confiée à deux j u g e s d ' i n s t ruc t ion 

p rès ce t r i buna l . 

Le 24 s e p t e m b r e 1999, la sais ine des j u g e s fut é t e n d u e à des faits de 

d é t o u r n e m e n t s de fonds publ ics , abus de b iens sociaux, pr ise ou par t ic i 

pa t ion i l légale d ' i n t é r ê t , rece l et compl ic i té . 

P a r un j u g e m e n t du 7 ju i l l e t 2000, le t r i b u n a l a d m i n i s t r a t i f de Par is 

a u t o r i s a le r e q u é r a n t , sur le f o n d e m e n t de l 'ar t ic le L. 2132-5 du code 

géné ra l des collect ivi tés t e r r i t o r i a l e s : 

« à ses frais e t r i s q u e s , à se c o n s t i t u e r p a r t i e civi le a u x l ieu et p l a c e d e la vil le de P a r i s 

d a n s le c a d r e de l ' i n f o r m a t i o n j u d i c i a i r e o u v e r t e r e l a t i v e a u x s u r f a c t u r a t i o n s d o n t a u r a i t 

é t é v i c t i m e la vil le d e P a r i s à l ' occas ion d e s m a r c h é s q u ' e l l e a p a s s é s p a r l ' i n t e r m é d i a i r e 

de la S E M P A P ». 

Le 21 n o v e m b r e 2000, le r e q u é r a n t d e m a n d a aux j u g e s d ' i n s t ruc t ion 

d ' o r d o n n e r l ' aud i t ion de M. C h i r a c , m a i r e de la ville j u s q u ' e n 1995 et 

p r é s iden t de la R é p u b l i q u e f rançaise depu i s , en q u a l i t é de t é m o i n . 
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P a r u n e o r d o n n a n c e du 14 d é c e m b r e 2000, les j u g e s , qu i r e l evè ren t 

q u e la d e m a n d e é ta i t r éd igée en t e r m e s accusa to i res cons t i tu t i f s d ' u n e 

vér i t ab le mise en cause de M . C h i r a c , e s t i m è r e n t q u ' e n l ' absence de 

j u r i s p r u d e n c e expl ic i te de la C o u r de cassa t ion sur la posi t ion du Consei l 

cons t i t u t ionne l (décision du 22 j a n v i e r 1999) q u a n t à l ' i m m u n i t é du 

p ré s iden t de la R é p u b l i q u e , ils é t a i en t i n c o m p é t e n t s pour o r d o n n e r une 

telle m e s u r e . 

Le 29 j u i n 2001 , la c h a m b r e de l ' ins t ruc t ion de la cour d ' appe l de Par i s , 

devan t laque l le le r e q u é r a n t d e m a n d a c e t t e fois la mise en e x a m e n de 

M. C h i r a c , conf i rma l ' o rdonnance du 14 d é c e m b r e 2000. 

P a r un a r r ê t d u 10 oc tobre 2001 , la C o u r de cassa t ion , r é u n i e en 

a s semblée p l én i è re , j u g e a q u e la p o u r s u i t e des ac tes devan t les ju r id i c 

t ions péna le s de droi t c o m m u n ne pouvai t ê t r e exe rcée p e n d a n t la d u r é e 

du m a n d a t p rés iden t i e l , l 'act ion pub l ique é t a n t a lors s u s p e n d u e . L ' a r r ê t 

d ' appe l avait donc à tor t déc la ré l 'appel recevable et c o n s t a t é l ' incom

pé t ence des j u g e s d ' i n s t ruc t ion , mais n ' e n c o u r a i t pas la censu re dès lors 

q u e les m a g i s t r a t s i n s t r u c t e u r s n ' ava ien t pas le pouvoir de p rocéde r à un 

tel ac te d ' i n fo rma t ion . 

B. Le dro i t e t la p r a t i q u e i n t e r n e s p e r t i n e n t s 

1. Constitution du 4 octobre 1958, titre XII (Des collectivités territoriales), 

article 72, premier alinéa 

« L e s co l l ec t i v i t é s t e r r i t o r i a l e s de la R é p u b l i q u e s o n t les c o m m u n e s , les d é p a r t e 

m e n t s , les r é g i o n s , les co l l ec t iv i t é s à s t a t u t p a r t i c u l i e r e t les co l l ec t i v i t é s d ' o u t r e - m e r 

r é g i e s p a r l ' a r t i c l e 74. T o u t e a u t r e co l l ec t i v i t é t e r r i t o r i a l e es t c r é é e p a r la loi, le c a s 

é c h é a n t e n l i eu et p l a c e d ' u n e ou de p l u s i e u r s co l l ec t iv i t é s m e n t i o n n é e s a u p r é s e n t 

a l i n é a . » 

2, Code général des collectivités territoriales, article L. 2132-5 

« T o u t c o n t r i b u a b l e i n sc r i t a u r ô l e d e la c o m m u n e a le d r o i t d ' e x e r c e r , t a n t e n 

d e m a n d e q u ' e n d é f e n s e , à s e s f ra is e t r i s q u e s , a v e c l ' a u t o r i s a t i o n d u t r i b u n a l a d m i 

n i s t r a t i f , les a c t i o n s q u ' i l c ro i t a p p a r t e n i r à la c o m m u n e et q u e cel le-c i , p r é a l a b l e m e n t 

a p p e l é e à e n d é l i b é r e r , a r e fusé ou n é g l i g é d ' e x e r c e r . » 

3. Jurisprudence du Conseil d'Etat 

«Il a p p a r t i e n t a u t r i b u n a l a d m i n i s t r a t i f s t a t u a n t c o m m e a u t o r i t é a d m i n i s t r a t i v e e t 

a u C o n s e i l d ' E t a t sa is i d ' u n r e c o u r s d e p l e i n e j u r i d i c t i o n d i r i g é c o n t r e la d é c i s i o n d u 

t r i b u n a l a d m i n i s t r a t i f , l o r s q u ' i l s e x a m i n e n t u n e d e m a n d e p r é s e n t é e p a r u n c o n t r i 

b u a b l e s u r le f o n d e m e n t d e [ l ' a r t i c l e L. 2 1 3 2 - 5 d u c o d e g é n é r a l d e s co l l ec t iv i t é s 

t e r r i t o r i a l e s ] , d e vé r i f i e r , s a n s se s u b s t i t u e r a u j u g e d e l ' a c t i on , e t a u vu d e s é l é m e n t s 
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q u i l e u r s o n t f o u r n i s , q u e l ' a c t i o n e n v i s a g é e p r é s e n t e u n i n t é r ê t su f f i san t p o u r la 

c o m m u n e et q u ' e l l e a u n e c h a n c e d e s u c c è s . » 

(Voir, p a r m i b e a u c o u p d ' a u t r e s , les a r r ê t s n" 249303 du 14 m a r s 2003 ; 

n" 242768 du 13 j a n v i e r 2003 , publ ié aux tab les du Recuei l L e b o n ; 

n" 233036 du 22 février 2002 ; n" 226385 du 15 oc tobre 2001 ; n" 210088 du 

24 m a i 2 0 0 0 ; n" 197017 du 28 juillet 1999.) 

G R I E F S 

Invoquan t les ar t ic les 6 §§ 1 et 3 d ) , 13 et 14 de la C o n v e n t i o n , le 

r e q u é r a n t se plaint de la d u r é e d é r a i s o n n a b l e du procès et de ses consé

q u e n c e s , de l ' impossibi l i té d ' e n t e n d r e un t é m o i n essent ie l , du r i sque 

d ' a t t e i n t e à l ' impar t i a l i t é et à l ' i ndépendance des j u g e s de la C o u r de 

cassa t ion r éun i s en a s semblée p l én i è re , de l ' absence de recours effectif 

et , enfin, d ' une d i sc r imina t ion e n t r e les jus t ic iables . 

E N D R O I T 

Le r e q u é r a n t se p la in t d 'une violat ion des ar t ic les 6 §§ 1 et 3 d ) , 13 et 14 

de la Conven t ion . 

La C o u r cons idère qu' i l y a lieu d ' e x a m i n e r au p r é a l a b l e si le r e q u é r a n t 

jou i t du droi t de p r é s e n t e r une r e q u ê t e en ve r tu de l 'ar t icle 34 de la 

C o n v e n t i o n , lequel se lit a ins i : 

« L a C o u r p e u t ê t r e sa i s ie d ' u n e r e q u ê t e p a r t o u t e p e r s o n n e p h y s i q u e , t o u t e o r g a n i 

s a t i o n n o n g o u v e r n e m e n t a l e ou t o u t g r o u p e d e p a r t i c u l i e r s q u i se p r é t e n d v i c t i m e 

d ' u n e v i o l a t i o n p a r l ' u n e d e s H a u t e s P a r t i e s c o n t r a c t a n t e s d e s d r o i t s r e c o n n u s d a n s la 

C o n v e n t i o n ou s e s P r o t o c o l e s . Les H a u t e s P a r t i e s c o n t r a c t a n t e s s ' e n g a g e n t à n ' e n t r a v e r 

p a r a u c u n e m e s u r e l ' e x e r c i c e eff icace d e ce d r o i t . » 

E n l 'espèce, elle re lève q u e le r e q u é r a n t a é t é au to r i s é à se cons t i t ue r 

p a r t i e civile aux lieu et place de la ville de Par i s d a n s le c ad re de l'infor

m a t i o n jud ic i a i r e ouve r t e re la t ive à des infract ions don t a u r a i t é té v ic t ime 

la ville de Par i s . A u t r e m e n t d i t , le r e q u é r a n t , n o n o b s t a n t le fait qu ' i l ait 

reçu ce t t e au to r i s a t i on en sa qua l i t é de con t r ibuab le de la c o m m u n e , est 

subs t i t ué à la ville de Par i s , pour la défense des i n t é r ê t s de ce t t e d e r n i è r e , 

c o n c e r n a n t des dro i t s et ob l iga t ions de c a r a c t è r e civil dont elle est 

t i t u l a i r e . 

Le r e q u é r a n t n ' i n t e rv ien t donc pas à t i t re pe r sonne l ma i s , pour 

r e p r e n d r e les t e r m e s de l 'ar t icle L. 2132-5 du code géné ra l des collectivités 

t e r r i to r i a l e s , pour «les ac t ions qu ' i l croit a p p a r t e n i r à la c o m m u n e » . La 

C o u r no te d 'a i l leurs q u e le j u g e a d m i n i s t r a t i f doit s ' a ssurer , avan t d 'accor

de r une telle au to r i sa t ion , q u e l 'act ion envisagée p r é s e n t e un in t é rê t suffi

san t p o u r la c o m m u n e et qu 'e l le a une chance de succès. 
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O r , i n d é p e n d a m m e n t du fait q u e le r e q u é r a n t n 'es t pas le r e p r é s e n t a n t 

légal de la p e r s o n n e m o r a l e seule suscept ib le d ' i n t rodu i r e une r e q u ê t e 

individuel le en son n o m sur le f o n d e m e n t de l 'ar t icle 34 de la C o n v e n 

t ion, la C o u r rappe l le q u ' u n e c o m m u n e cons t i tue une p e r s o n n e mora l e 

de droi t publ ic , qu i exerce u n e pa r t i e de la pu i ssance pub l ique et doit 

ê t r e qual i f iée , aux fins de l 'ar t icle 34 de la Conven t ion , d ' o rgan i sa t i on 

g o u v e r n e m e n t a l e (Ayuntamiento de Mula c. Espagne ( d é c ) , n" 55346/00, 

C E D H 2001-1 ;Danderyds Kommun c. Suède ( d é c ) , n" 52559/99, 7 j u i n 2001 ; 

Section de commune d'Antilly c. France ( d é c ) , n" 45129/98 , C E D H 1999-VIII; 

Hatzitakis, mairie de Thermaikos et mairie de Mikra c. Grèce ( d é c ) , n"s 48391/99 

et 48392/99, 18 mai 2000). 

La r e q u ê t e est pa r c o n s é q u e n t incompa t ib le ratione personae avec 

les d isposi t ions de la Conven t i on et doit ê t r e re je tée c o n f o r m é m e n t à 

l 'ar t icle 35 §§ 3 et 4 de celle-ci. 

Pa r ces motifs , la C o u r , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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1 . S i t t i n g as a C h a m b e r c o m p o s e d of M r A . B . B a k a , President, M r J . - P . C o s t a , 
M r G a u k u r J ö r u n d s s o n , M r K. J u n g w i e r t , M r V . B u t k e v y c h , M r s W . T h o m a s s e n , 
M r M . U g r e k h c l i d z e judges, a n d M r s S. D o l l e , Section Registrar. 
2. T r a n s l a t i o n ; o r i g i n a l F r e n c h . 
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SUMMARY' 

Locus standi o f p e r s o n a c t i n g i n d e f e n c e o f m u n i c i p a l i n t e r e s t s 

A r t i c l e 3 4 

Locus standi - Locus standi of person acting in defence of municipal interests -
Municipality - Governmental organisation - Public-law entity 

* * 

The applicant was given leave to join the proceedings as a civil party in place of the 
City of Paris in a judicial investigation opened by the public prosecutor into alleged 
offences of which the City of Paris had been victim. The applicant took advantage 
of the opportunity available to taxpayers in a municipality to bring or defend, 
with the leave of the administrative court, an action which they believed the 
municipality should bring or defend and with regard to which it had failed to act. 

Held 
Article 34: The applicant was not acting in his personal capacity but was standing 
in the shoes of the City of Paris to defend the latter's interests. Apart from the fact 
that he was not its legal representative, according to the settled case-law a 
municipality was a public-law entity and had to be classified as a governmental 
organisation: incompatible rationepersonae. 

C a s e - l a w c i t e d b y t h e C o u r t 

Municipal Section ofAntillyv. France (dec) , no. 45129/98, ECHR 1999-VIII 
Halzitakis. and Thermaikos and Mikra Borough Councils v. Greece (dec) , nos. 48391/99 
and 48392/99, 18 May 2000 
Ayuntamiento de Mula v. Spain (dec) , no. 55346/00, ECHR 2001-1 
Danderyds Kommun v. Sweden (dec) , no. 52559/99, 7June 2001 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b i n d t h e C o u r t . 





B R L T S A C H E R v . F R A N C E D E C I S I O N 397 

T H E F A C T S 

T h e app l i can t , M r Miche l Bre i sache r , is a F r e n c h na t iona l who was 
bo rn in 1945 and lives in Par i s . H e was r e p r e s e n t e d before t he C o u r t by 
M r P.-F. Divier , of t he Pa r i s Bar . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t h e case , as s u b m i t t e d by t h e app l i can t , m a y be 
s u m m a r i s e d as follows. 

O n 23 Ju ly 1986 a pa r t publicly owned company , t he Société d ' économie 
mix te pa r i s i enne de p r e s t a t i ons (SEMPAP) , was set u p , wi th the C i ty of 
Par i s as its major i ty s h a r e h o l d e r . T h e cha i rpe r son of its board of d i rec tors 
was also c h a i r p e r s o n of t he t e n d e r s c o m m i t t e e . S E M P A P , which was 
formed to rep lace t he Ci ty of Par i s S t a t ione ry Office (Imprimerie municipale 
de la ville de Paris), e n t e r e d in to a n u m b e r of c o n t r a c t s wi th suppl ie rs . The 
Ci ty of Pa r i s I n s p e c t o r a t e G e n e r a l r e p o r t e d unfavourab ly on its ope ra t ions 
in 1989, 1992 and 1995. 

O n 30 O c t o b e r 1997, following the fo rward ing of a r epo r t from the 
I le -de-France Reg iona l Aud i t Office t o t h e Pa r i s publ ic p rosecu to r on 
29 S e p t e m b e r 1997, a jud ic ia l inves t iga t ion was opened a t the Par is 
tribunal de grande instance aga ins t an u n n a m e d person for favouri t ism in the 
award of public c o n t r a c t s for suppl ies a n d p r i n t i n g services by S E M P A P . 
Two inves t iga t ing j u d g e s from the cour t we re pu t in c h a r g e of the investi
ga t ion . 

O n 24 S e p t e m b e r 1999 the j u d g e s ' r emi t was e x t e n d e d to cover 
e m b e z z l e m e n t of publ ic funds, m i s a p p r o p r i a t i o n of co rpo ra t e asse ts , 
a c q u i r i n g or r e t a i n i n g a p roh ib i t ed in t e re s t or compl ic i ty t h e r e i n , receipt 
of s tolen goods and a id ing and a b e t t i n g . 

By a j u d g m e n t of 7 Ju ly 2000 the Par i s Admin i s t r a t i ve C o u r t gave the 
app l ican t leave u n d e r Art ic le L. 2132-5 of t h e G e n e r a l C o d e of Te r r i t o r i a l 
A u t h o r i t i e s , 

"at his own risk and expense, to join the proceedings as a civil party in place of the 
City of Paris in the judicial investigation opened into the alleged over-hilling of the City 
of Paris for contracts made through SEMPAP's intermediary". 

O n 21 N o v e m b e r 2000 the app l i can t a sked t h e inves t iga t ing judges to 
o r d e r t he e x a m i n a t i o n , as a w i tnes s , of M r C h i r a c , w h o was t he mayor of 
Par i s unt i l 1995 and has been P re s iden t of t he F rench Republ ic since then . 

By an o r d e r of 14 D e c e m b e r 2000 the j u d g e s , w h o no ted t h a t the 
r e q u e s t had been w r i t t e n in accusa to ry t e r m s t h a t effectively levelled 
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cha rges aga ins t M r C h i r a c , held t ha t , in the absence of specific case- law 
from t h e C o u r t of C a s s a t i o n conce rn ing the C o n s t i t u t i o n a l Counci l ' s 
posi t ion (decision of 22 J a n u a r y 1999) wi th r ega rd to the P r e s i d e n t of 
t he Repub l ic ' s i m m u n i t y , t hey did not have ju r i sd ic t ion to o r d e r such a 
m e a s u r e . 

O n 29 J u n e 2001 the Inves t iga t ion Division of the Par i s C o u r t of 
Appea l , before which the appl icant had revised his r e q u e s t , now seek ing 
an o r d e r for M r C h i r a c to be placed u n d e r inves t iga t ion , uphe ld the o rde r 
of 14 D e c e m b e r 2000. 

By a j u d g m e n t of 10 O c t o b e r 2001 , t he C o u r t of Cas sa t i on , s i t t ing in 
p lenary , held t h a t p roceedings could not be b r o u g h t before the o rd ina ry 
c r imina l cour t s for the d u r a t i o n of the P r e s i d e n t ' s t e r m of office, d u r i n g 
which per iod t he r ight to p rosecu te was suspended . T h e appea l j u d g m e n t 
had the re fo re e r r e d in ho ld ing t h a t t he a p p e a l was admiss ib le a n d t h a t the 
i n v e s t i g a t i n g j u d g e s did not have ju r i sd ic t ion , but would not be reversed as 
t he inves t iga t ing judges did not in fact have power to o rde r a n invest i
gat ive m e a s u r e of this sor t . 

B. R e l e v a n t d o m e s t i c law a n d p r a c t i c e 

I. Constitution of 4 October 1958, Part XII (Territorial Authorities), 
Article 72, first paragraph 

" T h e t e r r i t o r i a l a u t h o r i t i e s of t h e R e p u b l i c sha l l be t h e m u n i c i p a l i t i e s , t h e départe

ments, t h e r e g i o n s , t h e s p e c i a l - s t a t u s a r e a s a n d t h e o v e r s e a s t e r r i t o r i e s to w h i c h 

A r t i c l e 74 a p p l i e s . A n y o t h e r t e r r i t o r i a l a u t h o r i t y sha l l be e s t a b l i s h e d by s t a t u t e , w h e r e 

a p p r o p r i a t e in p l a c e of o n e o r m o r e a u t h o r i t i e s r e f e r r e d to in t h i s p a r a g r a p h . " 

2. Article L, 2132-5 of the General Code of Territorial Authorities 

" A n y t a x p a y e r r e g i s t e r e d on t h e m u n i c i p a l e l e c t o r a l rol l sha l l be e n t i t l e d , a t h is o r h e r 

o w n r i sk a n d e x p e n s e a n d w i t h t h e l eave of t h e a d m i n i s t r a t i v e c o u r t , t o b r i n g o r d e f e n d 

a n y a c t i o n w h i c h h e o r s h e be l i eve s t h e m u n i c i p a l i t y s h o u l d b r i n g o r d e f e n d b u t h a s 

r e f u s e d o r n e g l e c t e d t o d o so a f t e r b e i n g p u t o n n o t i c e t o c o n s i d e r t h e m a t t e r . " 

3. The case-law of the Consei l d 'E t a t 

" W h e n e x a m i n i n g a r e q u e s t s u b m i t t e d by a t a x p a y e r on t h e bas i s of [Ar t i c l e L. 2 1 3 2 - 5 

of t h e G e n e r a l C o d e of T e r r i t o r i a l A u t h o r i t i e s ] , t h e a d m i n i s t r a t i v e c o u r t , r u l i n g in i ts 

c a p a c i t y a s a n a d m i n i s t r a t i v e a u t h o r i t y , a n d t h e Conseil d'Etat, on a full a p p e a l a g a i n s t a 

d e c i s i o n by t h e a d m i n i s t r a t i v e c o u r t , sha l l , w i t h o u t a c t i n g a s t h e t r i a l j u d g e a n d in t h e 

l igh t of t h e e v i d e n c e b e f o r e t h e m , c h e c k w h e t h e r t h e a c t i o n c o n t e m p l a t e d is of suff ic ient 

p u b l i c i n t e r e s t for t h e m u n i c i p a l i t y a n d h a s a p r o s p e c t of s u c c e s s . " 
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(See, a m o n g m a n y o t h e r a u t h o r i t i e s , j u d g m e n t s no. 249303 of 14 M a r c h 
2003; no. 242768 of 13 J a n u a r y 2003, pub l i shed in the Tables du Recueil 
Lebon; no. 233036 of 22 F e b r u a r y 2002; no. 226385 of 15 O c t o b e r 2001; 
no. 210088 of 24 May 2000; no. 197017 of 28 J u l y 1999.) 

C O M P L A I N T S 

Rely ing on Art ic le 6 §§ 1 a n d 3 (d) a n d Ar t ic les 13 a n d 14 of the 
C o n v e n t i o n , the app l ican t compla ined of the u n r e a s o n a b l e l eng th of the 
p roceed ings and the i r o u t c o m e a n d of the fact t h a t it was imposs ib le to 
e x a m i n e a key wi tness ; he also compla ined t h a t t h e r e was a risk of in te r 
ference wi th the impar t i a l i t y and i n d e p e n d e n c e of the C o u r t of Cassa t ion 
judges s i t t ing in p lenary , no effective r e m e d y and , finally, d i sc r imina t ion 
b e t w e e n those who a r e a n s w e r a b l e to t he law. 

T H E L A W 

T h e app l ican t a l leged a viola t ion of Art ic le 6 §§ 1 and 3 (d) a n d 
Art ic les 13 and 14 ol the Conven t i on . 

T h e C o u r t cons iders it necessary first of all to e x a m i n e w h e t h e r the 
app l ican t is en t i t l ed to submi t an appl ica t ion u n d e r Art ic le 34 of the 
C o n v e n t i o n , which provides : 

" T h e C o u r t m a y rece ive a p p l i c a t i o n s f r o m a n y p e r s o n , n o n - g o v e r n m e n t a l o r g a n i s a 

t i on o r g r o u p of i n d i v i d u a l s c l a i m i n g t o be t h e v i c t i m of a v i o l a t i o n by o n e of t h e H i g h 

C o n t r a c t i n g P a r t i e s of t h e r i g h t s s e t f o r t h in t h e C o n v e n t i o n o r t h e P r o t o c o l s t h e r e t o . 

T h e H i g h C o n t r a c t i n g P a r t i e s u n d e r t a k e no t to h i n d e r in a n y w a y t h e ef fec t ive e x e r c i s e 

of" t h i s r i g h t . " 

In t he ins tan t case , it no tes tha t the appl ican t was given leave to jo in 
the p roceed ings as a civil pa r t y in place of the Ci ty of Par i s in a jud ic ia l 
inves t iga t ion in to a l leged offences of which the Ci ty of Pa r i s h a d been 
v ic t im. In o t h e r words , t h e app l i can t , n o t w i t h s t a n d i n g t h e fact t h a t he 
was given the leave in his capac i ty as a t axpaye r in the munic ipa l i ty , 
s tood in t he Ci ty of Par i s ' s shoes in o r d e r to defend its i n t e r e s t s as 
r e g a r d s its civil r igh t s a n d obl iga t ions . 

Accordingly, the appl ican t was not a c t i n g in his pe r sona l capac i ty but , 
to bor row the t e r m s used in Art ic le L. 2132-5 of t he G e n e r a l C o d e of 
T e r r i t o r i a l Au tho r i t i e s , for "any ac t ion which he or she bel ieves the 
munic ipa l i ty should b r i n g or de fend" . Moreover , t he C o u r t no tes t h a t , 
before g r a n t i n g such leave, the a d m i n i s t r a t i v e j u d g e m u s t be satisfied 
t h a t t he ac t ion c o n t e m p l a t e d is of sufficient publ ic i n t e r e s t for the 
munic ipa l i ty and has a p rospec t of success . 
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A p a r t from the fact t ha t the appl ican t was not t he legal r e p r e s e n t a t i v e 
of the legal ent i ty , which had the sole r ight to lodge a n individual 
appl ica t ion in its n a m e u n d e r Art ic le 34 of the C o n v e n t i o n , t he C o u r t 
poin ts out t ha t a munic ipa l i ty is a public-law en t i ty which s h a r e s in t he 
exercise of publ ic a u t h o r i t y and m u s t be classified, for t he purposes 
of Art ic le 34 of t he Conven t ion , as a g o v e r n m e n t a l o rgan i sa t i on (see 
Ayuntamiento de Mula v. Spain ( d e c ) , no. 55346/00, E C H R 2001-1; 
Danderyds Kommun v. Sweden ( d e c ) , no. 52559/99, 7 J u n e 2001 ; Municipal 
Section of Antilly v. France ( d e c ) , no. 45129/98 , E C H R 1999-VIII; 
Hatzitakis, and Thermaikos and Mikra Borough Councils v. Greece ( d e c ) , 
nos. 48391/99 a n d 48392/99 , 18 M a y 2000) . 

T h e appl ica t ion is accordingly incompa t ib le ratione personae wi th the 
provisions of the Conven t i on and mus t be re jec ted p u r s u a n t to Art ic le 35 
§ § 3 a n d 4. 

For these r easons , t he C o u r t u n a n i m o u s l y 

Declares the app l ica t ion inadmiss ib le . 
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SOMMAIRE1 

Enfant emmené à l'étranger par l'un des parents 

Article 8 

Vie familiale - Obligations positives - Enfant emmené à l'étranger par l'un des parents -

Convention de La Haye sur les aspects civils de l'enlèvement international d'enfants -

Conditions d'application - Parent titulaire d'un «droit de garde» 

* 
* * 

Le requérant est le père d'un enfant naturel né en 1990 qu'il a reconnu offi
ciellement avec la mère. En vertu de l'article 374 alors applicable du code civil, 
l'autorité parentale était exercée par la mère. En 1992, celle-ci, de nationalité 
canadienne, prit unilatéralement la décision d'emmener l'enfant vivre avec elle à 
Montréal. Elle y obtint la garde de l'enfant. Le requérant demanda sans succès aux 
juridictions françaises de placer l'enfant sous l'autorité parentale conjointe des 
deux parents. Parallèlement, le requérant s'était prévalu de la Convention 
de La Haye sur les aspects civils de l'enlèvement international d'enfants, pour 
demander assistance au ministre de la Justice en vue d'assurer le retour de 
l'enfant en France. Le ministre de la Justice refusa au motif que seule la mère 
disposait de l'autorité parentale sur l'enfant au moment de son déplacement à 
l'étranger, lequel n'était donc pas «illicite» au sens de la convention invoquée. 
Les juridictions administratives relevèrent qu'au moment du déplacement de 
l'enfant, le requérant n'établissait pas être titulaire d'un «droit de garde» au 
sens de la Convention de La Haye, si bien que ce déplacement ne pouvait être 
regardé comme «illicite» au regard de cette convention. Le requérant se plaint, 
devant la Cour, du refus d'intervenir en sa faveur en application de la Convention 
de La Haye. 

Article 8 : les liens familiaux établis entre le requérant et son enfant s'analysent en 
une «vie familiale». A la date du déplacement de l'enfant, le code civil confiait de 
plein droit à la mère l'exercice de l'autorité parentale (qui implique un droit de 
garde). Le requérant, qui n'était pas titulaire du «droit de garde» au sens de la 
Convention de La Haye, ne pouvait se prévaloir de la protection offerte par cette 
convention. Partant , l'article 8 interprété à la lumière de la Convention de La Haye 
ne mettait pas à la charge des autorités françaises d'obligations positives tendant 
au retour de l'enfant. Quant à l'ancien article 374 du code civil, qui a fonde le refus 
de reconnaître au requérant la protection de la Convention de La Haye, la Cour 
rappelle la jurisprudence de la Commission européenne des Droits de l 'Homme 

1. R é d i g é p a r le g re f fe , il ne lie p a s la C o u r . 
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sur la conformité avec le droit au respect de la vie familiale et l'article 14 de 
mesures prises par les autorités nationales sur le fondement de cette disposition. 
La Cour n'a pas vu, en l'espèce, de raison d'adopter une solution différente : défaut 
manifeste de fondement. 
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(...) 

E N F A I T 

Le r e q u é r a n t , M . J e a n - L u c G u i c h a r d , est un r e s so r t i s san t f rançais , né 

en 1947 et r és idan t à Sa in t e s . Il agit devan t la C o u r à la fois en son n o m 

pe r sonne l et en sa qua l i t é de r e p r é s e n t a n t de son Fils m i n e u r , né le 

29 n o v e m b r e 1990 et r é s idan t à M o n t r é a l . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

Les faits de la cause , tels qu ' i l s ont é té exposés p a r le r e q u é r a n t , 

peuven t se r é s u m e r c o m m e suit . 

Des re la t ions ayan t exis té e n t r e le r e q u é r a n t et M. n a q u i t G., le 

29 n o v e m b r e 1990, r econnu de façon an t ic ipée pa r son pè r e et sa m è r e 

selon une déc l a r a t i on conjointe effectuée devan t l'officier d ' é t a t civil de 

C h â t e l l e r a u l t le 25 avril 1990. 

Le 13 m a i 1992, M., de na t iona l i t é c a n a d i e n n e , pri t u n i l a t é r a l e m e n t la 

décision d ' e m m e n e r G. vivre avec elle à M o n t r é a l . 

P lus ieurs p r o c é d u r e s furen t ensu i t e e n g a g é e s : 

1. Les procédures judiciaires 

a) La p r o c é d u r e a u Q u é b e c 

P a r un j u g e m e n t du 11 m a i 1993, la C o u r s u p é r i e u r e du Q u é b e c confia 

à M. la g a r d e de l ' enfant , et r é se rva le dro i t du r e q u é r a n t de s ' ad resse r au 

t r ibuna l de Q u é b e c pour la f ixation des dro i t s d 'accès à l 'enfant . 

b ) La p r e m i è r e p r o c é d u r e e n F r a n c e 

P a r u n e r e q u ê t e du 21 avril 1993 a d r e s s é e au p rés iden t du t r i b u n a l de 

g r a n d e ins t ance de La Rochel le , j u g e aux affaires m a t r i m o n i a l e s , le r e q u é 

ran t d e m a n d a que G. soit d é s o r m a i s sous l ' au to r i t é p a r e n t a l e conjointe de 

ses pè r e et m è r e et q u e la rés idence hab i tue l l e de l ' enfant soit fixée à 

La Rochel le , lieu où il vivait avan t de q u i t t e r la F rance avec sa m è r e . 

P a r u n e o r d o n n a n c e du 24 février 1994, le m a g i s t r a t déc la ra i r rece

vable, c o m m e se h e u r t a n t à l ' au tor i t é de la chose j u g é e pa r les ju r id ic t ions 

canad i ennes , la d e m a n d e du r e q u é r a n t relat ive à l ' au tor i t é p a r e n t a l e et 

à la fixation de la rés idence hab i tue l le de G. Il invita le r e q u é r a n t et M. à 

conclure u n con t r a t p a r e n t a l déf inissant les moda l i t é s des re la t ions de G. 

avec ses p a r e n t s , au besoin en r e c o u r a n t à la méd ia t ion famil iale . Il fixa, 

sauf mei l l eur accord e n t r e le r e q u é r a n t et M., le droi t de visite du r e q u é 

ran t p o u r les vacances scolaires. 
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Il ne ressor t pas du doss ier q u ' u n appe l ait é té formé c o n t r e c e t t e 

décis ion. 

c ) La d e u x i è m e p r o c é d u r e e n F r a n c e 

Le 10 j u i n 1998, le r e q u é r a n t fit ass igner M. devan t le t r i b u n a l de 

g r a n d e ins tance de Sa in tes pour e n t e n d r e j u g e r q u e G. bénéficiai t de 

l ' au to r i t é p a r e n t a l e conjointe de ses d e u x p a r e n t s . 

Pa r une o r d o n n a n c e du 16 s e p t e m b r e 1999, le juge aux affaires 

famil iales e s t i m a q u e la ques t ion se h e u r t a i t d o u b l e m e n t à l ' au to r i t é de 

la chose j u g é e en ra ison, d ' u n e pa r t , de la décision r e n d u e pa r la C o u r 

s u p é r i e u r e du Q u é b e c le 11 m a i 1993 et , d ' a u t r e p a r t , de la décis ion 

r e n d u e pa r le j u g e aux affaires m a t r i m o n i a l e s de La Rochel le le 24 février 

1994. 

A u c u n appel ne fut in te r je té con t re ce t t e o r d o n n a n c e . 

d) La t r o i s i è m e p r o c é d u r e e n F r a n c e 

Par un j u g e m e n t du 14 ma i 2002, le t r i buna l co r rec t ionne l de Sa in te s 

c o n d a m n a M. p o u r n o n - r e p r é s e n t a t i o n d ' enfan t et non-not i f ica t ion de 

c h a n g e m e n t d ' ad re s se à u n e pe ine d ' un an d ' e m p r i s o n n e m e n t avec surs is 

et à u n e pe ine d ' a m e n d e de 750 francs f rançais . 

2. La procédure administrative 

Le 5 m a r s 1993, le r e q u é r a n t saisit le min i s t r e de la J u s t i c e , dés igné 

p a r la F r a n c e c o m m e é t a n t l ' au to r i t é c e n t r a l e c h a r g é e de sa t is fa i re aux 

obl iga t ions qui lui sont imposées p a r la Conven t ion de La Haye du 

25 oc tobre 1980 sur les aspec t s civils de l ' en lèvemen t i n t e r n a t i o n a l 

d ' en fan t s (« la Conven t ion de La H a y e » ) , en lui d e m a n d a n t de lui p r ê t e r 

l ' ass i s tance p révue pa r ce t t e d e r n i è r e en vue d ' a s s u r e r le r e t o u r de son fils, 

né le 29 n o v e m b r e 1990, q u e sa m è r e , de na t iona l i t é c a n a d i e n n e , avai t , 

selon lui, i l l ic i tement dép lacé en l ' e m m e n a n t le 13 ma i 1992 au C a n a d a 

p o u r vivre avec elle à M o n t r é a l . 

Le 7 j u i n 1993, le min i s t r e de l a j u s t i c e r épond i t ce qu i su i t : 

« E n r é p o n s e et a u vu d e s é l é m e n t s d o n t j e d i s p o s e , la m è r e s e u l e d i s p o s a i t d e 

l ' a u t o r i t é p a r e n t a l e a u m o m e n t d u d é p l a c e m e n t . D è s lo r s ce lu i -c i n e p e u t p a s ê t r e 

qua l i f i é d'« i l l i c i t e» a u s e n s d e la c o n v e n t i o n p r é c i t é e et u n e d e m a n d e d e r e t o u r est 

a priori v o u é e à l ' é c h e c . » 

Le 4 m a r s 1994, le r e q u é r a n t saisit le t r i buna l a d m i n i s t r a t i f de Pa r i s 

d ' u n e r e q u ê t e t e n d a n t à ce q u e le t r i b u n a l déc la re qu' i l avai t l ' au to r i t é 

p a r e n t a l e sur l ' enfant lors de son e n l è v e m e n t p a r la m è r e , et à ce qu ' i l 

a n n u l e la décision du 7 j u i n 1993 pa r laquel le le min i s t r e de l a j u s t i c e 

avait refusé d ' i n t e rven i r en appl ica t ion de la Conven t i on de La H a y e . 



D É C I S I O N G U I C H A R D c . F R A N C E 407 

Le 21 février 1996, le t r i buna l a d m i n i s t r a t i f de Par i s r e j e t a la r e q u ê t e 

du r e q u é r a n t aux motifs s u i v a n t s : 

« C o n s i d é r a n t q u ' i l n ' a p p a r t i e n t p a s à la j u r i d i c t i o n a d m i n i s t r a t i v e d e c o n n a î t r e d e 

l i t iges r e l a t i f s à la s i t u a t i o n d e p e r s o n n e s ; q u e ces c o n c l u s i o n s ne p e u v e n t q u ' ê t r e 

r e j e t é e s c o m m e p o r t é e s d e v a n t u n e j u r i d i c t i o n i n c o m p é t e n t e ; (...) 

C o n s i d é r a n t q u e la q u e s t i o n de s a vo i r s'il a p p a r t e n a i t a u g a r d e d e s s c e a u x , m i n i s t r e 

d e la j u s t i c e d e p r o c é d e r ou n o n à c e t t e i n t e r v e n t i o n i m p l i q u e n é c e s s a i r e m e n t l ' e x a m e n 

d e r a p p o r t s e n t r e l ' E t a t f r a n ç a i s et u n g o u v e r n e m e n t é t r a n g e r ; q u ' u n e t e l l e q u e s t i o n 

é c h a p p e à la c o m p é t e n c e d e la j u r i d i c t i o n a d m i n i s t r a t i v e ; q u e d e s lors d e t e l l e s c o n c l u 

s i o n s n e p e u v e n t p a s d a v a n t a g e ê t r e a c c u e i l l i e s ; (...) » 

Le 13 m a i 1996, le r e q u é r a n t in te r j e t a appe l d e v a n t la cour admi 

n is t ra t ive d ' appe l de Par i s . 

P a r un a r r ê t du 11 ju i l le t 1997, la cour a d m i n i s t r a t i v e d ' appe l de Par i s 

a n n u l a le j u g e m e n t du t r ibuna l a d m i n i s t r a t i f en ce qu ' i l avait re je té p o u r 

i n c o m p é t e n c e de la j u r id i c t ion a d m i n i s t r a t i v e la d e m a n d e d ' a n n u l a t i o n de 

la décis ion du min i s t r e de la J u s t i c e , et re je ta la d e m a n d e du r e q u é r a n t 

t e n d a n t à l ' annu la t i on de la décision du min i s t r e de la J u s t i c e , en rele

van t n o t a m m e n t ce qui suit : 

« C o n s i d é r a n t q u e (...) c ' e s t à t o r t q u e , p a r le j u g e m e n t a t t a q u é , le t r i b u n a l a d m i n i s 

t r a t i f d e P a r i s s 'es t d é c l a r é i n c o m p é t e n t p o u r c o n n a î t r e d e s c o n c l u s i o n s d i r i g é e s p a r 

[le r e q u é r a n t ] c o n t r e c e t t e d é c i s i o n ; q u e l ed i t j u g e m e n t d o i t , d a n s c e t t e m e s u r e ê t r e 

a n n u l é ; 

(...) 

C o n s i d é r a n t q u ' à s u p p o s e r m ê m e q u e l ' a r t i c l e 374 d u c o d e civil , d a n s s a r é d a c t i o n 

i s s u e d e la loi n" 8 7 - 5 7 0 d u 22 j u i l l e t 1987, a p p l i c a b l e e n l ' e s p è c e , soi t c o n t r a i r e a u x 

d i s p o s i t i o n s d e s a r t i c l e s 1, 8 et 14 d e la c o n v e n t i o n e u r o p é e n n e d e s a u v e g a r d e d e s 

d r o i t s d e l ' h o m m e et d e s l i b e r t é s f o n d a m e n t a l e s d u 4 n o v e m b r e 1950 e t a u x d i spos i 

t i o n s de la c o n v e n t i o n i n t e r n a t i o n a l e d e s d r o i t s d e l ' e n f a n t d u 26 j a n v i e r 1990, il ne 

r e s s o r t p a s d e s p i è c e s d u d o s s i e r q u e [le r e q u é r a n t ] a i t d i s p o s é d e l ' a u t o r i t é p a r e n t a l e 

s u r s o n fils, à la d a t e d u 13 m a i 1992, à l a q u e l l e ce t e n f a n t a é t é e m m e n é a u C a n a d a p a r 

sa m è r e ; q u ' a i n s i , il ne j u s t i f i a i t p a s à c e t t e d a t e d ' u n d r o i t d e g a r d e d e ce t e n f a n t ; q u ' i l 

é t a i t , d è s lo r s , m a n i f e s t e q u e les c o n d i t i o n s r e q u i s e s p a r la c o n v e n t i o n d e La H a y e 

n ' é t a i e n t p a s r e m p l i e s ; q u e , p a r s u i t e , le m i n i s t r e a p u , e n a p p l i c a t i o n d e s d i s p o s i t i o n s 

s u s r a p p e l c e s d e l ' a r t i c l e 27 d e l a d i t e c o n v e n t i o n r e j e t e r la d e m a n d e d ' i n t e r v e n t i o n q u e 

le r e q u é r a n t ava i t i n t r o d u i t e d e v a n t lui ; q u ' i l s ' e n s u i t q u e [le r e q u é r a n t ] n ' e s t p a s fondé 

à s o u t e n i r q u e c 'es t à t o r t q u e , p a r la d é c i s i o n a t t a q u é e , le g a r d e d e s s c e a u x , m i n i s t r e de 

la j u s t i c e a r e j e t é c e t t e d e m a n d e ; ( . . .)» 

Le 7 n o v e m b r e 1997, le r e q u é r a n t d e m a n d a au Consei l d ' E t a t d ' a n n u l e r 

l ' a r rê t du 11 ju i l le t 1997. Pa r un a r r ê t du 30 j u i n 1999, le Conse i l d 'E ta t 

a n n u l a l ' a r rê t de la cour a d m i n i s t r a t i v e d ' appe l de Par i s , et a n n u l a le 

j u g e m e n t r e n d u pa r le t r i buna l a d m i n i s t r a t i f le 21 février 1996 en t a n t 

qu ' i l re je ta i t ses conclus ions c o m m e po r t ée s d e v a n t une ju r id i c t ion 

i n c o m p é t e n t e p o u r en c o n n a î t r e . Il r e j e t a la d e m a n d e p r é s e n t é e p a r le 
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r e q u é r a n t devan t le t r i b u n a l a d m i n i s t r a t i f et le su rp lus des conclusions de 

la r e q u ê t e p r é s e n t é e devan t lui. Il re leva n o t a m m e n t ce qui suit : 

« C o n s i d é r a n t q u e (...) [le r e q u é r a n t ] es t (...) f o n d é à d e m a n d e r l ' a n n u l a t i o n d e la 

p a r t i e du d i s p o s i t i f d e l ' a r r ê t a t t a q u é d e la c o u r a d m i n i s t r a t i v e d ' a p p e l d e P a r i s , q u i , 

a p r è s avo i r a n n u l é le j u g e m e n t r e n d u e n p r e m i è r e i n s t a n c e p a r le t r i b u n a l a d m i n i s t r a 

t i f d e P a r i s , a r e j e t é les c o n c l u s i o n s a u x fins d ' a n n u l a t i o n de la déc i s i on d u g a r d e d e s 

s c e a u x , m i n i s t r e d e la j u s t i c e d u 7 j u i n 1993, d o n t il ava i t sa is i ce t r i b u n a l ; 

C o n s i d é r a n t q u e , d a n s les c i r c o n s t a n c e s d e l ' e s p è c e , il y a l ieu , p a r a p p l i c a t i o n d e 

l ' a r t i c l e 11 , d e u x i è m e a l i n é a , d e la loi d u 31 d é c e m b r e 1987, d e r é g l e r l ' a f fa i re a u fond : 

C o n s i d é r a n t q u e (...) il a p p a r t i e n t a u j u g e a d m i n i s t r a t i f d e se p r o n o n c e r s u r les 

c o n c l u s i o n s [du r e q u é r a n t ] q u i t e n d e n t à [ P ] a n n u l a t i o n [de la déc i s i on d u g a r d e d e s 

s c e a u x ] ; q u ' a i n s i , c 'es t à t o r t q u e le t r i b u n a l a d m i n i s t r a t i f les a r e j e t é e s c o m m e 

p o r t é e s d e v a n t u n e j u r i d i c t i o n i n c o m p é t e n t e p o u r e n c o n n a î t r e ; q u e s o n j u g e m e n t d u 

21 fév r i e r 1996 d o i t , s u r ce p o i n t , ê t r e a n n u l é ; 

C o n s i d é r a n t q u ' i l y a l ieu d ' é v o q u e r la d e m a n d e p r é s e n t é e p a r [le r e q u é r a n t ] d e v a n t 

le t r i b u n a l a d m i n i s t r a t i f d e P a r i s e t d 'y s t a t u e r i m m é d i a t e m e n t ; 

( . . . ) 

C o n s i d é r a n t q u e [les] d i s p o s i t i o n s [de l ' a r t i c l e 3 7 4 d u c o d e civil d a n s s a r é d a c t i o n 

a p p l i c a b l e ] q u i , d a n s le cas où , c o m m e e n l ' e s p è c e , l ' e n f a n t a é t é r e c o n n u p a r ses d e u x 

p a r e n t s , p r é v o i e n t q u e l ' a u t o r i t é p a r e n t a l e e s t e x e r c é e p a r la m è r e , m a i s d o n n e n t la 

poss ib i l i t é p o u r le p è r e , s u r d é c i s i o n d u j u g e a u x a f fa i r e s m a t r i m o n i a l e s , d ' e x e r c e r lu i -

m ê m e , s e u l o u c o n j o i n t e m e n t a v e c la m è r e , c e t t e a u t o r i t é et d ' o b t e n i r , le c a s é c h é a n t , 

q u e l ' e n f a n t a i t c h e z lui sa r é s i d e n c e h a b i t u e l l e , n e son t p a s i n c o m p a t i b l e s avec les 

s t i p u l a t i o n s c o m b i n é e s d e s a r t i c l e s 8 et 14 d e la c o n v e n t i o n e u r o p é e n n e d e s a u v e g a r d e 

d e s d r o i t s de l ' h o m m e et d e s l i b e r t é s f o n d a m e n t a l e s e n v e r t u d e s q u e l l e s le d r o i t a u 

r e s p e c t d e la v ie f a m i l i a l e do i t ê t r e a s s u r é s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t 

s u r le s e x e ; 

C o n s i d é r a n t (...) q u e les d i s p o s i t i o n s p r é c i t é e s , d e l ' a r t i c l e 374 d u c o d e civil q u i 

d é t e r m i n e n t , d a n s le s e u l i n t é r ê t d e l ' e n f a n t , l e q u e l d e s e s p a r e n t s e x e r c e r a à son 

é g a r d l ' a u t o r i t é p a r e n t a l e , ne s o n t p a s i n c o m p a t i b l e s a v e c les s t i p u l a t i o n s d e s 

a r t i c l e s 3-1 et 16 d e la c o n v e n t i o n [ i n t e r n a t i o n a l e d u 26 j a n v i e r 1990, r e l a t i v e a u x 

d r o i t s d e l ' e n f a n t ] q u i p r o c l a m e n t l ' i n t é r ê t s u p é r i e u r d e l ' e n f a n t e t s o n d r o i t à la 

p r o t e c t i o n d e la loi ; 

C o n s i d é r a n t q u ' i l r e s s o r t c l a i r e m e n t d e s p i èces d u d o s s i e r q u e [le r e q u é r a n t ] , q u i 

n ' a l l è g u e p a s q u ' i l a u r a i t é t é fait a p p l i c a t i o n à son prof i t d e s d i s p o s i t i o n s p r é c i t é e s d e s 

d e u x i è m e ou t r o i s i è m e a l i n é a s d e l ' a r t i c l e 3 7 4 d u c o d e civil , n ' a v a i t p a s l ' exe rc i ce d e 

l ' a u t o r i t é p a r e n t a l e e n v e r s s o n fils [ G . ] , l o r s q u e ce lu i -c i a é t é e m m e n é p a r s a m è r e a u 

C a n a d a , le 13 m a i 1 9 9 2 ; q u ' a i n s i , il n e j u s t i f i a i t p a s à c e t t e d a t e et a u s e n s de l ' a r t i c l e 5 

d e la c o n v e n t i o n d e L a H a y e , d ' u n d r o i t d e g a r d e s u r ce t e n f a n t , e t , e n , p a r t i c u l i e r , d u 

d r o i t de d é c i d e r d u l ieu d e sa r é s i d e n c e h a b i t u e l l e ; q u e , d è s lo r s , le g a r d e d e s s c e a u x , 

m i n i s t r e d e la j u s t i c e , n ' a e n t a c h é sa d é c i s i o n d u 7 j u i n 1993 d ' a u c u n e e r r e u r d e d r o i t e n 

e s t i m a n t q u e le d é p l a c e m e n t d u j e u n e [G.] ne p o u v a i t ê t r e qua l i f i é d '« i l l ic i te », a u s e n s 

d e la m ê m e c o n v e n t i o n ; 

C o n s i d é r a n t (...) q u e , les c o n c l u s i o n s [du r e q u é r a n t ] q u i t e n d e n t à ce q u e le j u g e 

a d m i n i s t r a t i f s u r s o i e à s t a t u e r s u r sa d e m a n d e d o i v e n t ê t r e r e j e t é e s ; (...) » 
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B. Le dro i t i n t e r n e e t i n t e r n a t i o n a l p e r t i n e n t 

/. Les dispositions pertinentes du code civil français, telles qu 'en vigueur au 

moment des faits 

A r t i c l e 3 7 1 - 2 

( N ' e s t p lu s e n v i g u e u r d e p u i s le 5 m a r s 2002) 

« L ' a u t o r i t é a p p a r t i e n t a u x p è r e e t m è r e p o u r p r o t é g e r l ' e n f a n t d a n s sa s é c u r i t é , s a 

s a n t é et sa m o r a l i t é . 

Ils o n t à s o n é g a r d d ro i t e t d e v o i r de g a r d e , d e s u r v e i l l a n c e et d ' é d u c a t i o n . » 

A r t i c l e 3 7 4 t e l q u e m o d i f i é p a r la l o i d u 2 2 j u i l l e t 1 9 8 7 

( N ' e s t p l u s e n v i g u e u r d e p u i s le 9 j a n v i e r 1993) 

« L ' a u t o r i t é p a r e n t a l e est e x e r c é e s u r l ' e n f a n t n a t u r e l p a r ce lu i d e s p è r e et m è r e q u i 

l 'a v o l o n t a i r e m e n t r e c o n n u , s'il n ' a é t é r e c o n n u q u e p a r l ' un d ' e u x . Si l ' un e t l ' a u t r e l 'ont 

r e c o n n u , l ' a u t o r i t é p a r e n t a l e e s t e x e r c é e p a r la m è r e . 

L ' a u t o r i t é p a r e n t a l e p e u t ê t r e e x e r c é e e n c o m m u n p a r les d e u x p a r e n t s s ' ils e n font la 

d é c l a r a t i o n c o n j o i n t e d e v a n t le j u g e d e s t u t e l l e s . 

A la d e m a n d e d u p è r e ou d e la m è r e o u d u m i n i s t è r e p u b l i c , le j u g e a u x a f fa i res 

m a t r i m o n i a l e s p e u t m o d i f i e r les c o n d i t i o n s d ' e x e r c i c e d e l ' a u t o r i t é p a r e n t a l e e t d é c i 

d e r q u ' e l l e s e r a e x e r c é e soit p a r l 'un d e s d e u x p a r e n t s , soi t e n c o m m u n p a r le p è r e et 

la m è r e ; il i n d i q u e , d a n s ce c a s , le p a r e n t c h e z l e q u e l l ' e n f a n t a s a r é s i d e n c e h a b i t u e l l e . 

L e j u g e a u x a f fa i res m a t r i m o n i a l e s p e u t t o u j o u r s a c c o r d e r u n d r o i t d e v is i te et de 

s u r v e i l l a n c e a u p a r e n t q u i n ' a p a s l ' exe rc i ce d e l ' a u t o r i t é p a r e n t a l e . 

E n c a s d ' e x e r c i c e con jo in t d e l ' a u t o r i t é p a r e n t a l e , les a r t i c l e s 372-1 et 372-2 son t 

a p p l i c a b l e s c o m m e si l ' e n f a n t é t a i t u n e n f a n t l é g i t i m e . » 

2. La Convention de La Haye du 25 octobre 1980 sur les aspects civils de 

l'enlèvement international d'enfants 

La Conven t ion de La H a y e fut rat if iée pa r la F r a n c e le 16 s e p t e m b r e 

1982 et y e n t r a en v igueur le 1 " d é c e m b r e 1983, d a t e à laque l le ce t ex t e 

e n t r a é g a l e m e n t en v igueur à l ' égard du C a n a d a . Les d isposi t ions pe r t i 

nen t e s se l isent c o m m e suit : 

A r t i c l e 1 

« La p r é s e n t e C o n v e n t i o n a p o u r ob je t : 

a ) d ' a s s u r e r le r e t o u r i m m é d i a t d e s e n f a n t s d é p l a c é s ou r e t e n u s i l l i c i t e m e n t d a n s 

t o u t E t a t c o n t r a c t a n t ; 

b) d e fa i re r e s p e c t e r e f f e c t i v e m e n t d a n s les a u t r e s E t a t s c o n t r a c t a n t s les d r o i t s de 

g a r d e et d e v i s i t e e x i s t a n t d a n s u n E t a t c o n t r a c t a n t . » 
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A r t i c l e 3 

« L e d é p l a c e m e n t on le n o n - r e t o u r d ' u n e n f a n t est c o n s i d é r é c o m m e i l l ic i te : 

a ) l o r squ ' i l a l ieu en v i o l a t i o n d ' u n d r o i t de g a r d e , a t t r i b u é à u n e p e r s o n n e , u n e 

i n s t i t u t i o n ou t o u t a u t r e o r g a n i s m e , s e u l ou c o n j o i n t e m e n t , p a r le d r o i t d e l 'E t a t d a n s 

l e q u e l l ' e n f a n t ava i t sa r é s i d e n c e h a b i t u e l l e i m m é d i a t e m e n t a v a n t son d é p l a c e m e n t ou 

s o n n o n - r e t o u r ; e t 

b) q u e ce d r o i t é t a i t e x e r c é d e façon effect ive s eu l ou c o n j o i n t e m e n t , a u m o m e n t d u 

d é p l a c e m e n t ou d u n o n - r e t o u r , ou l ' eû t é t é si d e te l s é v é n e m e n t s n ' é t a i e n t s u r v e n u s . 

Le d r o i t d e g a r d e visé en a) p e u t n o t a m m e n t r é s u l t e r d ' u n e a t t r i b u t i o n d e p l e in d r o i t , 

d ' u n e déc i s ion j u d i c i a i r e ou a d m i n i s t r a t i v e , ou d ' u n a c c o r d e n v i g u e u r s e l o n le d r o i t d e 

ce t E t a t . » 

A r t i c l e 5 

« A u s e n s d e la p r é s e n t e C o n v e n t i o n : 

a ) le « d r o i t de g a r d e » c o m p r e n d le d r o i t p o r t a n t s u r les so in s de la p e r s o n n e d e 

l ' e n f a n t , e t en p a r t i c u l i e r ce lu i de d é c i d e r d e s o n l ieu d e r é s i d e n c e ; 

b) le « d r o i t d e v i s i t e » c o m p r e n d le d r o i t d ' e m m e n e r l ' e n f a n t p o u r u n e p é r i o d e 

l i m i t é e d a n s un l ieu a u t r e q u e ce lu i d e sa r é s i d e n c e h a b i t u e l l e . » 

A r t i c l e 6 

« C h a q u e E t a t c o n t r a c t a n t d é s i g n e u n e a u t o r i t é c e n t r a l e c h a r g é e d e s a t i s f a i r e a u x 

o b l i g a t i o n s q u i lui son t i m p o s é e s p a r la C o n v e n t i o n . 

A r t i c l e 7 

« Les a u t o r i t é s c e n t r a l e s d o i v e n t c o o p é r e r e n t r e e l l es et p r o m o u v o i r u n e c o l l a b o r a t i o n 

e n t r e les a u t o r i t é s c o m p é t e n t e s d a n s l e u r s E t a t s r e s p e c t i f s , p o u r a s s u r e r le r e t o u r 

i m m é d i a t d e s e n f a n t s e t r é a l i s e r les a u t r e s objec t i f s d e la p r é s e n t e C o n v e n t i o n . 

E n p a r t i c u l i e r , soi t d i r e c t e m e n t , soi t a v e c le c o n c o u r s d e t o u t i n t e r m é d i a i r e , e l l es 

d o i v e n t p r e n d r e t o u t e s les m e s u r e s a p p r o p r i é e s : 

a ) p o u r l oca l i s e r un e n f a n t d é p l a c e o u r e t e n u i l l i c i t e m e n t ; 

b) p o u r p r é v e n i r d e n o u v e a u x d a n g e r s p o u r l ' e n f a n t ou d e s p r é j u d i c e s p o u r les 

p a r t i e s c o n c e r n é e s , e n p r e n a n t ou f a i s an t p r e n d r e d e s m e s u r e s p r o v i s o i r e s ; 

c) p o u r a s s u r e r la r e m i s e v o l o n t a i r e d e l ' e n f a n t ou fac i l i t e r u n e s o l u t i o n a m i a b l e ; 

d) p o u r é c h a n g e r , si ce l a s ' a v è r e u t i l e , d e s i n f o r m a t i o n s r e l a t i v e s à la s i t u a t i o n 

soc ia le de l ' e n f a n t ; 

e) p o u r f o u r n i r d e s i n f o r m a t i o n s g é n é r a l e s c o n c e r n a n t le d r o i t de l e u r E t a t r e l a t i v e s 

à l ' a p p l i c a t i o n d e la C o n v e n t i o n ; 

f) p o u r i n t r o d u i r e ou f avo r i s e r l ' o u v e r t u r e d ' u n e p r o c é d u r e j u d i c i a i r e ou a d m i n i s t r a 

t ive , af in d ' o b t e n i r le r e t o u r d e l ' e n f a n t e t , le cas é c h é a n t , d e p e r m e t t r e l ' o r g a n i s a t i o n ou 

l ' exe rc i ce effect i f d u d r o i t d e v i s i t e ; 
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g) p o u r a c c o r d e r ou fac i l i t e r , le c a s é c h é a n t , l ' o b t e n t i o n de l ' a s s i s t a n c e j u d i c i a i r e e t 

j u r i d i q u e , y c o m p r i s la p a r t i c i p a t i o n d ' u n avocat ; 

h) p o u r a s s u r e r , s u r le p l a n a d m i n i s t r a t i f , si n é c e s s a i r e et o p p o r t u n , le r e t o u r s a n s 

d a n g e r d e l ' e n f a n t ; 

i) p o u r se t e n i r m u t u e l l e m e n t i n f o r m é e s s u r le f o n c t i o n n e m e n t d e la C o n v e n t i o n e t , 

a u t a n t q u e pos s ib l e , l ever les o b s t a c l e s é v e n t u e l l e m e n t r e n c o n t r é s lo r s de son a p p l i 

c a t i o n . » 

A r t i c l e 13 

« N o n o b s t a n t les d i s p o s i t i o n s de l ' a r t i c l e p r é c é d e n t , l ' a u t o r i t é j u d i c i a i r e ou a d m i 

n i s t r a t i v e de l ' E t a t r e q u i s n ' e s t p a s t e n u e d ' o r d o n n e r le r e t o u r de l ' e n f a n t , l o r s q u e la 

p e r s o n n e , l ' i n s t i t u t i o n ou l ' o r g a n i s m e qu i s ' o p p o s e à s o n r e t o u r é t a b l i t : 

a) q u e la p e r s o n n e , l ' i n s t i t u t i o n ou l ' o r g a n i s m e q u i ava i t le so in d e la p e r s o n n e d e 

l ' e n f a n t n ' e x e r ç a i t p a s e f f e c t i v e m e n t le d r o i t d e g a r d e à l ' é p o q u e d u d é p l a c e m e n t o u 

d u n o n - r e t o u r , ou ava i t c o n s e n t i ou a a c q u i e s c é p o s t é r i e u r e m e n t à ce d é p l a c e m e n t ou à 

ce n o n - r e t o u r ; 

(...) 

D a n s l ' a p p r é c i a t i o n d e s c i r c o n s t a n c e s v i sées d a n s ce t a r t i c l e , les a u t o r i t é s j u d i c i a i r e s 

ou a d m i n i s t r a t i v e s d o i v e n t t e n i r c o m p t e d e s i n f o r m a t i o n s f o u r n i e s p a r l ' a u t o r i t é 

c e n t r a l e ou t o u t e a u t r e a u t o r i t é c o m p é t e n t e d e l ' E t a t de la r é s i d e n c e h a b i t u e l l e d e 

l ' e n f a n t s u r sa s i t u a t i o n s o c i a l e . » 

G R I E F S 

1. Le r e q u é r a n t e s t ime que , c o n t r a i r e m e n t à ce qu 'a f f i rme le Consei l 

d 'E ta t dans son a r r ê t du 30 j u i n 1999, les disposi t ions de l 'ar t icle 374 du 

code civil d a n s sa rédac t ion issue de la loi du 22 ju i l le t 1987 («anc ien 

ar t ic le 374 du code civil») qui lui ont é té app l iquées sont incompat ib les 

avec l 'ar t icle 8 de la Convent ion . Il r eproche au Consei l d 'E ta t d 'avoir , au 

r ega rd de cet ar t ic le , cons idéré qu' i l n 'avai t pas l ' au tor i té p a r e n t a l e à 

l 'égard de son fils lorsque sa m è r e l'a e m m e n é au C a n a d a , et d 'avoir conclu 

que le d é p l a c e m e n t de l 'enfant ne pouvai t donc ê t r e qualifié d '«i l l ic i te» au 

r ega rd de la Conven t ion de La H a y e . Il se plaint de Pé lo ignement de son fils 

et affirme q u e l 'Etat n 'a pas respec té ses obl igat ions posit ives. Il dénonce 

une violat ion de l 'art icle 8 de la Conven t ion . 

2. I n v o q u a n t l 'ar t icle 14 de la C o n v e n t i o n , le r e q u é r a n t se plaint de ce 

q u e l 'ancien ar t ic le 374 du code civil c rée une d i sc r imina t ion e n t r e les père 

et m è r e à l ' égard d 'un enfant n a t u r e l , l ' au to r i t é p a r e n t a l e é t a n t géné ra l e 

m e n t confiée à la m è r e p lu tô t q u ' a u pè re . Il d é n o n c e en o u t r e la différence 

de t r a i t e m e n t e n t r e familles lég i t imes et famil les na tu r e l l e s q u a n t aux 

règles d ' a t t r i b u t i o n de l ' au tor i t é p a r e n t a l e . 

3. I n t e r p r é t a n t l 'ar t ic le 12 de la C o n v e n t i o n a contrario, le r e q u é r a n t se 

plaint d ' une violat ion de son droi t de ne pas se m a r i e r . Il e s t ime avoir été 
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péna l i sé q u a n t à l ' a t t r ibu t ion de l ' au to r i t é p a r e n t a l e à l ' égard de son 

enfan t au mot i f qu ' i l n ' é ta i t pas m a r i é . 

4. I n v o q u a n t l 'ar t icle 3 de la Conven t ion , le r e q u é r a n t se p la in t de ce 

q u e l ' impossibi l i té pour lui et son fils de se voir cons t i tue une t o r t u r e 

m o r a l e . 

5. Sur le f o n d e m e n t des a r t ic les 6 et 13 de la Conven t ion , le r e q u é r a n t 

se p la in t de ce que la j u r id i c t ion a d m i n i s t r a t i v e française n 'es t pas indé

p e n d a n t e pa r r a p p o r t à la chance l le r ie . 

E N D R O I T 

Le r e q u é r a n t aff i rme agir devan t la C o u r en son n o m pe r sonne l et en 

q u a l i t é de r e p r é s e n t a n t légal de son fils. La C o u r note q u ' a u j o u r de 

l ' i n t roduc t ion de la r e q u ê t e devan t la Cour , l 'enfant n 'avai t pas sa 

r é s idence hab i tue l l e chez le r e q u é r a n t et il n ' é t a i t pas é tabl i q u e ce 

d e r n i e r eût l ' au to r i t é p a r e n t a l e à son éga rd . La ques t i on de savoir si, au 

vu de ces c i rcons tances , le r e q u é r a n t a qua l i t é pour agi r devan t la C o u r en 

t a n t q u e r e p r é s e n t a n t légal de son fils se pose . C e p e n d a n t , la C o u r 

n ' e s t i m e pas nécessa i re de se p r o n o n c e r sur ce t t e ques t ion en l ' espèce, 

d a n s la m e s u r e où la r e q u ê t e doi t , en tout é t a t de cause , ê t r e re je tée 

pour les ra isons qu i su ivent . 

1. Le r e q u é r a n t se p la in t de ce q u e le Conse i l d ' E t a t a app l iqué les 

d isposi t ions de l ' anc ien a r t ic le 374 du code civil, en v igueur à la d a t e du 

13 ma i 1992 à laque l le M. déc ida u n i l a t é r a l e m e n t d ' e m m e n e r G. vivre 

avec elle au C a n a d a , pour cons idé re r qu ' i l n ' é t a i t pas t i tu la i re de l ' au to

r i té p a r e n t a l e à l ' égard de son enfant et pour refuser d ' i n t e rven i r en sa 

faveur a u p r è s des a u t o r i t é s c a n a d i e n n e s sur le f o n d e m e n t de la Conven

tion de La H a y e . Il dénonce u n e violat ion pa r les a u t o r i t é s c o m p é t e n t e s de 

leurs obl iga t ions positives sous l 'angle de l 'ar t ic le 8 de la Conven t ion , aux 

t e r m e s d u q u e l : 

« 1. T o u t e p e r s o n n e a d r o i t a u r e s p e c t d e sa vie p r i v é e e t f a m i l i a l e , (...) 

2. Il n e p e u t y a v o i r i n g é r e n c e d ' u n e a u t o r i t é p u b l i q u e d a n s l ' exe rc i ce d e ce d r o i t q u e 

p o u r a u t a n t q u e c e t t e i n g é r e n c e es t p r é v u e p a r la loi e t q u ' e l l e c o n s t i t u e u n e m e s u r e q u i , 

d a n s u n e s o c i é t é d é m o c r a t i q u e , e s t n é c e s s a i r e (...) à la p r o t e c t i o n d e s d r o i t s e t l i b e r t é s 

d ' a u t r u i . » 

La C o u r rappe l le q u e la no t ion de famil le au sens où l ' en t end cet 

ar t ic le ne se bo rne pas aux seules re la t ions fondées sur le m a r i a g e et 

peu t eng lober d ' a u t r e s l iens « f a m i l i a u x » factuels lo rsque les pa r t i e s 

cohab i t en t en d e h o r s du m a r i a g e . U n enfan t issu d ' une telle re la t ion 

s ' insère de plein dro i t d a n s ce t t e cellule « fami l i a l e» dès sa na i s sance et 

p a r le fait m ê m e de celle-ci. Il exis te donc e n t r e l ' enfant et ses p a r e n t s un 

l ien cons t i tu t i f d ' une vie famil iale (Keegan c. Irlande, a r r ê t du 26 m a i 1994, 
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sér ie A n" 290, pp . 17-18, § 4 4 ; voir auss i Nylund c. Finlande ( d é c ) , 

n" 27110/95 , C E D H 1999-VI, p . 394) . La C o u r r appe l l e en o u t r e q u e , p o u r 

un p a r e n t et son enfant , ê t r e e n s e m b l e r e p r é s e n t e un é l é m e n t fonda

m e n t a l de la vie famil ia le , m ê m e si la r e l a t ion e n t r e les p a r e n t s s'est 

r o m p u e , et que des m e s u r e s i n t e r n e s qu i les en e m p ê c h e n t cons t i t uen t 

une ingé rence d a n s le droi t p ro t égé pa r l 'ar t icle 8 de la C o n v e n t i o n (voir, 

e n t r e a u t r e s , Johansen c. Norvège, a r r ê t du 7 aoû t 1996, Recueil des arrêts et 

décisions 1996-III, pp . 1001-1002, § 52, et Bronda c. Italie, a r r ê t du 9 j u i n 

1998,Recueil 1998-IV, p. 1489, § 51). 

La C o u r relève q u e la p a t e r n i t é du r e q u é r a n t n ' a pas é té con te s t ée 

devan t les j u r id i c t ions i n t e r n e s . Le r e q u é r a n t vécu t avec son fils depu i s la 

na issance de celui-ci en n o v e m b r e 1990 j u s q u ' a u 13 m a i 1992, da t e à 

laquel le la m è r e pa r t i t au C a n a d a avec leur enfant , soit p e n d a n t p r e s q u e 

un an et d e m i . 

La C o u r no te à t i t r e l imina i re q u e le r e q u é r a n t se p la in t exc lus ivement 

du refus des a u t o r i t é s a d m i n i s t r a t i v e s d ' i n t e rven i r en sa faveur en appli

ca t ion de la Conven t i on de La H a y e , au mot i f qu ' i l n 'ava i t pas l ' au to r i t é 

p a r e n t a l e à l ' égard de son fils. Il ne se p la in t pas d ' une éven tue l le impos

sibilité d ' exe rce r l i b r e m e n t son droi t de visite à l ' égard de son enfant , de 

sor te q u e l ' e x a m e n de la C o u r ne s au ra i t p o r t e r sur ce t t e ques t ion . 

La C o u r rappe l le q u e , si l 'ar t icle 8 de la Conven t ion tend p o u r l 'essen

tiel à p r é m u n i r l ' individu con t re des ingé rences a rb i t r a i r e s des pouvoirs 

publ ics , il e n g e n d r e de surcro î t des obl iga t ions posit ives i n h é r e n t e s à un 

« r e s p e c t » effectif de la vie famil iale . D a n s un cas c o m m e d a n s l ' au t r e , il 

faut avoir é g a r d au j u s t e équi l ib re à m é n a g e r e n t r e les i n t é r ê t s concur

r en t s de l ' individu et de la société d a n s son e n s e m b l e ; de m ê m e , dans les 

deux hypo thèses , l 'E ta t jou i t d ' une c e r t a i n e m a r g e d ' app réc i a t i on (Keegan, 

préc i t é , p . 19, § 49) . 

La C o u r a déjà eu l 'occasion de se p r o n o n c e r sur les obl igat ions 

positives q u e l 'ar t icle 8 de la Conven t i on fait pese r sur les E t a t s con t r ac 

t a n t s en m a t i è r e de r é u n i o n d 'un p a r e n t à ses en fan t s . Elle a déc la ré à d e 

n o m b r e u s e s repr i ses q u e l 'ar t icle 8 impl ique le droi t d 'un p a r e n t à des 

m e s u r e s p r o p r e s à le r é u n i r à son enfan t et l 'obl igat ion pour les a u t o r i t é s 

na t iona le s de les p r e n d r e (voir, p a r e x e m p l e , Ignaccolo-Zenide c. Roumanie, 

n° 31679/96, § 94, C E D H 2000-1 ; Nuutinen c. Finlande, n" 32842/96, § 127, 

C E D H 2000-VIII) . Toutefo is , l 'obl igat ion pour les a u t o r i t é s na t iona les de 

p r e n d r e des m e s u r e s à cet effet n 'es t pas abso lue . La n a t u r e et l ' é t en d u e 

de celles-ci d é p e n d e n t des c i r cons tances de c h a q u e espèce (Ignaccolo-

Zenide, p r éc i t é , § 94). 

Enfin, la C o u r rappe l le q u e la C o n v e n t i o n doit s ' app l iquer en accord 

avec les pr inc ipes du droi t i n t e r n a t i o n a l , en pa r t i cu l i e r ceux rela t i fs à la 

p ro tec t ion i n t e r n a t i o n a l e des dro i t s de l ' h o m m e (voir Streletz, Kessler et 

Krenz c. Allemagne [ G C ] , n o s 34044/96, 35532/97 et 44801/98, § 90, C E D H 

2001-11, et Al-Adsani c. Royaume-Uni [ G C ] , n° 35763/97, § 55, C E D H 
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2001-XI) . S 'agissant plus p r é c i s é m e n t des obl iga t ions posit ives que 

l 'ar t icle 8 de la C o n v e n t i o n fait pe se r su r les E t a t s c o n t r a c t a n t s en 

m a t i è r e de r éun ion d ' un p a r e n t à ses en fan t s , celles-ci doivent s ' in ter

p r é t e r à la l umiè r e de la Conven t i on de La H a y e du 25 oc tobre 1980 sur 

les aspec ts civils de l ' en lèvemen t i n t e r n a t i o n a l d ' en fan t s (Ignaccolo-Zenide, 

préc i t é , § 95) . 

La C o u r cons idère que la p r é s e n t e affaire doit ê t r e d i s t inguée des 

affaires Ignaccolo-Zenide p réc i t ée , Maire c. Portugal (n° 48206/99, C E D H 

2003-VII) ou encore Iglesias Gii et A.U.I. c. Espagne (n° 56673/00, C E D H 

2003-V). D a n s ces affaires, il s 'agissait d ' un d é p l a c e m e n t ou d ' un non-

r e t o u r illicite d ' en fan t s . L 'appl ica t ion de la Conven t ion de La Haye à ces 

faits ne faisait donc a u c u n dou te et la ques t ion se posait de savoir si 

l 'art icle 8 avait é té violé en raison de l 'éventuel le absence de m e s u r e s 

a d é q u a t e s de la pa r t des au to r i t é s en vue du r e t o u r de l 'enfant . O r , en 

l 'espèce, les au to r i t é s admin i s t r a t ives françaises re fusèren t de faire béné 

ficier le r e q u é r a n t de la p ro tec t ion de la Conven t ion de La Haye et de 

p r e n d r e tou tes les m e s u r e s nécessa i res pour a s s u r e r le r e t o u r i m m é d i a t de 

l 'enfant dép lacé , au mot i f q u e le d é p l a c e m e n t de l 'enfant du r e q u é r a n t ne 

pouvait ê t r e qualifié d'« illicite » au sens de la Conven t ion de La H a y e , celui-

ci n ' é t a n t pas t i tu la i re de l ' au tor i t é p a r e n t a l e à l 'égard de son fils. 

La C o u r relève qu ' i l r e s sor t des d isposi t ions de la Conven t ion de 

La Haye q u e les a u t o r i t é s cen t r a l e s doivent p r e n d r e tou tes les m e s u r e s 

app rop r i ée s pour a s s u r e r le r e t o u r i m m é d i a t des en fan t s dép lacés illi-

c i t e m e n t ; la Conven t i on de La H a y e prévoit à cet éga rd q u e doi t ê t r e 

cons idéré c o m m e «i l l ic i te» un d é p l a c e m e n t ayan t eu lieu en violat ion 

d 'un «dro i t de g a r d e » , qui c o m p r e n d le droi t p o r t a n t sur les soins de la 

p e r s o n n e de l ' enfant , et en pa r t i cu l i e r celui de déc ide r de son lieu 

de rés idence . La C o n v e n t i o n de La H a y e précise e n t r e a u t r e s , en son 

ar t ic le 3, q u e le droi t de g a r d e peu t n o t a m m e n t r é s u l t e r d ' une a t t r i bu 

t ion de plein droi t . Te l est b ien le cas en l 'espèce p u i s q u e , à la d a t e du 

d é p l a c e m e n t de l ' enfant de la F r a n c e au C a n a d a , les disposi t ions 

p e r t i n e n t e s du code civil confiaient d e plein dro i t à la m è r e l 'exercice de 

l ' au to r i t é p a r e n t a l e (qui impl ique un droi t de g a r d e ) , le pè re et la m è r e 

ayan t l 'un et l ' au t r e r econnu leur enfan t n a t u r e l . D a n s ces condi t ions , le 

d é p l a c e m e n t ne pouvai t ê t r e r e g a r d é c o m m e «i l l ic i te» a u sens de la 

Conven t ion de La H a y e . Dès lors, le r e q u é r a n t , qu i n ' é t a i t pas t i tu la i re 

du «d ro i t de g a r d e » au sens de la Conven t i on de La H a y e , ne pouvai t se 

prévaloi r de la p ro tec t ion offerte p a r ce t t e convent ion . 

Au vu de ces cons idé ra t ions , la C o u r e s t ime q u ' e n l 'espèce l 'ar t icle 8 de 

la Conven t i on i n t e r p r é t é à la l umiè r e de la Conven t i on de La H a y e ne 

m e t t a i t pas à la c h a r g e des a u t o r i t é s f rançaises d 'ob l iga t ions positives 

t e n d a n t au r e t o u r de l ' enfant . 

La C o u r a d m e t p o u r t a n t q u e le r e q u é r a n t c o n t e s t e le refus des 

a u t o r i t é s i n t e r n e s de lui r e c o n n a î t r e l ' au to r i t é p a r e n t a l e à l ' égard de son 
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enfan t . Il s 'oppose n o t a m m e n t à l ' appréc ia t ion faite p a r le Consei l d 'E ta t 

de la compat ib i l i t é de l 'ancien ar t ic le 374 du code civil avec les disposi t ions 

de la Conven t ion . 

La C o u r rappe l le qu ' i l revient au p r e m i e r chef aux a u t o r i t é s na t iona les 

et , s i n g u l i è r e m e n t , aux cours et t r i b u n a u x , d ' i n t e r p r é t e r et app l ique r le 

droi t i n t e r n e (voir, pa r e x e m p l e , Winterwerp c. Pays-Bas, a r r ê t du 24 octobre 

1979, série A n" 33, p. 20, § 46) . Elle observe en o u t r e que , d a n s la m e s u r e où 

le Conse i l d 'E ta t n ' a relevé a u c u n e incompat ib i l i t é e n t r e les disposi t ions de 

droi t i n t e r n e appl icables et celles d ' une convent ion i n t e r n a t i o n a l e , il ne lui 

a p p a r t i e n t pas de con t rô l e r ce t t e appréc ia t ion , sauf si la p r o c é d u r e suivie 

devan t les j u r id i c t ions f rançaises appa ra i s sa i t c o m m e co n t r a i r e aux règles 

fixées pa r la Conven t ion ou c o m m e e n t a c h é e d ' a r b i t r a i r e . O r r i en de tel 

n 'es t a l légué pa r le r e q u é r a n t ni, en tou t é ta t de cause , é tab l i au vu de 

l ' ensemble du dossier . 

A tou tes fins u t i les , la C o u r relève que le Consei l d ' E t a t ne sau ra i t ê t re 

cons idéré c o m m e ayant « t r a n c h é » la ques t ion de l ' au tor i t é p a r e n t a l e à 

l ' égard de l ' en fan t : il c o n s t a t a s i m p l e m e n t , au r e g a r d des é l é m e n t s du 

doss ier , q u ' à la da t e du d é p l a c e m e n t de l 'enfant le r e q u é r a n t n 'é tab l i ssa i t 

pas ê t r e t i tu la i re du droi t de g a r d e , si bien q u e ce d é p l a c e m e n t ne pouvai t 

ê t r e r e g a r d é c o m m e illicite au sens d e la Conven t i on de La Haye invoquée 

pa r l ' in té ressé à l ' appui de sa d e m a n d e . 

Si la C o u r n 'a point pour t â che de se s u b s t i t u e r aux a u t o r i t é s in t e rnes 

p o u r r é g l e m e n t e r les ques t i ons de g a r d e et de visi te , il lui incombe en 

r evanche d ' app réc i e r sous l 'angle de la Conven t ion les décisions qu 'e l les 

ont r e n d u e s d a n s l 'exercice de l eu r pouvoir d ' app réc i a t i on (Hokkanen 

c. Finlande, a r r ê t du 23 s e p t e m b r e 1994, sér ie A n" 299-A, p. 20, § 55). 

S 'agissant de l 'ancien ar t ic le 374 du code civil, qui a fondé le refus du 

Consei l d 'E t a t de r e c o n n a î t r e le bénéfice de la p ro tec t ion de la Conven

tion de La Haye au r e q u é r a n t , la C o u r rappe l le q u e la Commis s ion 

e u r o p é e n n e des Droi t s de l ' H o m m e («la C o m m i s s i o n » ) a déjà eu à se 

p r o n o n c e r non pas d i r e c t e m e n t sur ce t t e d isposi t ion législat ive qu ' i l ne lui 

a p p a r t e n a i t pas d ' app réc i e r in abstracto, ma is sur la conformi té avec le droi t 

au respec t de la vie famil ia le , g a r a n t i par l 'ar t icle 8 de la Conven t ion , des 

m e s u r e s pr ises pa r les a u t o r i t é s na t iona le s sur son f o n d e m e n t (Dazia 

c. France, n" 28655/95 , décision de la C o m m i s s i o n du 12 avril 1996, non 

p u b l i é e ; voir auss i , mutatis mutandis, Beaugrand c. France, n" 32881/96, 

décision de la C o m m i s s i o n du 16 avril 1998, non pub l i ée ) . D a n s la décision 

Dazia p réc i t ée , la C o m m i s s i o n a relevé q u ' e n dro i t f rançais , aux t e r m e s 

de l 'ar t icle 374, a l inéa 3, du code civil, le p a r e n t d ' un enfan t n a t u r e l non 

investi de l ' au to r i t é p a r e n t a l e avai t la possibil i té de d e m a n d e r au j uge la 

modif icat ion de l ' a t t r i bu t ion d e l ' au to r i t é p a r e n t a l e , et qu ' i l a p p a r t e n a i t 

dès lors aux ju r id i c t ions i n t e r n e s d ' app réc i e r si ce t t e modif ica t ion é ta i t 

ou non d a n s l ' in té rê t de l 'enfant . En c o n s é q u e n c e , elle a j u g é q u e le refus 

des a u t o r i t é s c o m p é t e n t e s d ' a t t r i b u e r au r e q u é r a n t l ' au to r i t é p a r e n t a l e 
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conjointe sur son enfan t n a t u r e l , fondé sur c e t t e d isposi t ion , ne pouvai t 

ê t r e cons idéré c o m m e p o r t a n t a t t e i n t e à son droi t au respec t de la vie 

famil ia le . La C o u r relève q u ' e n l 'espèce il exis ta i t é g a l e m e n t des recours 

pa r lesquels le r e q u é r a n t a u r a i t pu s o u m e t t r e à l ' appréc ia t ion des ju r id ic 

t ions i n t e r n e s la ques t i on de la modif icat ion de l ' a t t r ibu t ion de l ' au to r i t é 

p a r e n t a l e à l ' égard de son enfan t . 

La C o u r relève d ' u n e p a r t q u e , p e n d a n t l eur vie c o m m u n e , les p a r e n t s 

ne firent pas usage de la possibi l i té , p révue par l ' ancien ar t ic le 374, 

a l inéa 2, du code civil, de p a r t a g e r l ' au to r i t é p a r e n t a l e en d é p o s a n t u n e 

r e q u ê t e en ce sens a u p r è s du j u g e des t u t e l l e s ; elle relève d ' a u t r e p a r t 

q u e , le 21 avril 1993, le r e q u é r a n t saisit le p r é s i d e n t du t r ibuna l de 

g r a n d e ins tance de La Rochel le d ' une d e m a n d e t e n d a n t à ce q u e son fils 

soit d é s o r m a i s sous l ' au to r i t é p a r e n t a l e conjointe de ses pè r e et m è r e et 

q u e sa r é s idence hab i tue l l e soit fixée en F r a n c e , à La Rochel le , mais qu ' i l 

n ' i n t e r j e t a pas appe l de l ' o rdonnance du 24 février 1994 re j e t an t sa 

d e m a n d e , si b ien q u e c e t t e o r d o n n a n c e devint définit ive. A la l umiè r e des 

c i r cons tances de l 'espèce, la C o u r ne voit donc pas de ra i son d ' a d o p t e r u n e 

solut ion di f férente de celle r e t e n u e pa r la C o m m i s s i o n d a n s l 'affaire Bazin 

préc i t ée . 

Il s ' ensui t q u e le grief du r e q u é r a n t t i ré de l 'ar t icle 8 de la Conven t ion 

doi t ê t r e re je té c o m m e m a n i f e s t e m e n t ma l fondé, en appl ica t ion de 

l 'ar t ic le 35 §§ 3 et 4 de la Conven t i on . 

2. Le r e q u é r a n t se p la in t p a r a i l leurs de ce q u e l 'ancien ar t ic le 374 du 

code civil c rée u n e d i sc r imina t ion con t r a i r e à l 'ar t icle 14 de la Conven t ion 

qu i se lit c o m m e suit : 

« L a j o u i s s a n c e d e s d r o i t s et l i b e r t é s r e c o n n u s d a n s la (...) C o n v e n t i o n do i t ê t r e 

a s s u r é e , s a n s d i s t i n c t i o n a u c u n e , f o n d é e n o t a m m e n t s u r le s e x e , la r a c e , la c o u l e u r , la 

l a n g u e , la r e l i g ion , les o p i n i o n s p o l i t i q u e s ou t o u t e s a u t r e s o p i n i o n s , l ' o r i g i n e n a t i o n a l e 

ou soc i a l e , l ' a p p a r t e n a n c e à u n e m i n o r i t é n a t i o n a l e , la f o r t u n e , la n a i s s a n c e ou t o u t e 

a u t r e s i t u a t i o n . » 

La C o u r rappe l le q u e dans l 'affaire Dazin p réc i t ée la C o m m i s s i o n a 

e s t imé q u ' u n gr ief s imi la i re ne faisait pas a p p a r a î t r e de d i sc r imina t ion 

c o n t r a i r e à l 'ar t icle 14 d e la Conven t ion . Elle a en effet cons idéré q u e , s'il 

é ta i t vrai q u e le pè r e non m a r i é se t rouvai t j u r i d i q u e m e n t d a n s u n e posi

t ion plus faible q u e le pè r e m a r i é pu isqu ' i l n ' é t a i t pas en pr inc ipe investi 

de l ' au to r i t é p a r e n t a l e , il r e s so r t a i t de la légis lat ion appl icab le , à savoir 

l ' a r t ic le 374 du code civil d a n s sa r édac t i on a n t é r i e u r e à la loi du 8 j a n v i e r 

1993, q u e le pè r e n a t u r e l pouvai t à tou t m o m e n t d e m a n d e r une modifi

ca t ion des d isposi t ions su r l ' au to r i t é p a r e n t a l e et q u e sa d e m a n d e sera i t 

e x a m i n é e p a r la j u r i d i c t i on c o m p é t e n t e qui s t a t u e r a i t d a n s c h a q u e cas 

d ' espèce en fonction des i n t é r ê t s de l ' enfant . Elle a donc cons idéré qu ' i l 

ne sau ra i t ê t r e p r é t e n d u q u e l ' au to r i t é p a r e n t a l e sur un enfan t n a t u r e l 

é ta i t a u t o m a t i q u e m e n t accordée à la m è r e p lu tô t q u ' a u p è r e . La C o u r 
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rappe l le à cet é g a r d q u e la pr ise en c o m p t e des i n t é r ê t s de l ' enfant est 

p r imord ia l e d a n s t ou t e s les affaires de g a r d e d ' enfan t (Elsholz c. Allemagne 

[ G C ] , n" 25735/94, C E D H 2000-VIII) , et elle ne voit pas de ra isons de 

s ' éca r t e r en l 'espèce de la solut ion a d o p t é e dans l 'affaire Dazin p réc i tée . 

Il s 'ensui t q u e ce gr ief est m a n i f e s t e m e n t ma l fondé et doit ê t r e re je té 

en appl ica t ion de l 'ar t icle 35 §§ 3 et 4 de la Conven t i on . 

3. I n v o q u a n t l 'ar t ic le 12 de la Conven t i on a contrario, le r e q u é r a n t se 

plaint d ' une violat ion de son dro i t de ne pas se m a r i e r . Sur le f ondemen t 

de l 'ar t icle 3, il se p la in t de ce q u e l ' impossibi l i té pour lui et son fils de se 

voir cons t i tue une t o r t u r e m o r a l e . I nvoquan t les ar t ic les 6 et 13, il se plaint 

de ce q u e la j u r id i c t ion a d m i n i s t r a t i v e française n 'es t pas i n d é p e n d a n t e 

par r appor t à la chance l le r i e , et de ce qu ' i l n ' a dès lors pas eu de recours 

effectif. 

La C o u r a e x a m i n é les griefs du r e q u é r a n t tels qu ' i l s ont é t é p r é sen t é s . 

C o m p t e t enu de l ' ensemble des é l é m e n t s en sa possession, et dans la 

m e s u r e où elle est c o m p é t e n t e pour c o n n a î t r e des a l léga t ions formulées , 

elle n ' a relevé a u c u n e a p p a r e n c e de violat ion des dro i t s et l iber tés ga ran t i s 

pa r la C o n v e n t i o n ou ses Protocoles . 

Il s 'ensui t que ces griefs doivent ê t r e re je tés c o m m e m a n i f e s t e m e n t 

mal fondés, en appl ica t ion de l 'ar t icle 35 §§ 3 et 4 de la Conven t i on . 

P a r ces motifs , la Cour , à l ' u n a n i m i t é , 

Déclare la r e q u ê t e i r recevable . 
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SUMMARY1 

Child taken abroad by one of the parents 

Article 8 

Family life - Positive obligations - Child taken abroad by one of the parents - Hague 
Convention on Civil Aspects of International Child Abduction - Conditions oj application -
Parent having "rights of custody" 

* 
* * 

The applicant is the father of a child born outside marriage in 1990 whom he and 
the mother officially recognised. Under Article 374, as then in force, of the Civil 
Code, parental responsibility was exercised by the mother. In 1992 the mother, a 
Canadian national, unilaterally decided to take the child away to live with her in 
Montreal. She was awarded custody of the child there. The applicant unsuccess
fully applied to the French courts for joint parental responsibility for the child. In 
parallel proceedings, the applicant had requested the assistance of the Minister of 
Justice under the Hague Convention on Civil Aspects of International Child 
Abduction to secure the child's return to France. The Minister of Justice refused 
on the ground that the mother alone had had parental responsibility for the child 
when he had been removed abroad and that the removal had not therefore been 
"wrongful" within the meaning of the convention in question. The applicant 
complained before the Court of the refusal to intervene on his behalf under the 
Hague Convention. 

Held 

Article 8: The family ties established between the applicant and his child 
amounted to "family life". On the date of the child's removal the Civil Code 
automatically awarded parental responsibility (which included rights of custody) 
to the mother. The applicant, who did not have "rights of custody" within the 
meaning of the Hague Convention, could not rely on the protection afforded by 
that convention. Accordingly, Article 8, interpreted in the light of the Hague 
Convention, did not impose positive obligations on the French authorities to 
secure the child's return. With regard to former Article 374 of the Civil Code, on 
which the refusal to afford the applicant the protection of the Hague Convention 
was based, the Court reiterated the case-law of the European Commission of 
Human Rights on the compatibility with the right to respect for family life and 
Article 14 of the measures taken by the national authorities on the basis of that 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s not b i n d t h e C o u r t . 
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provision. The Court did not see any reason to adopt a différent conclusion in the 
present case: manifestly ill-founded. 
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T H E F A C T S 

T h e app l i can t , M r J e a n - L u c G u i c h a r d , is a F rench na t i ona l who was 
born in 1947 and lives in Sa in tes . H e was ac t ing before t he C o u r t both in 
his own r igh t a n d as r e p r e s e n t a t i v e of his m i n o r son, w h o was born on 
29 N o v e m b e r 1990 and lives in M o n t r e a l . 

A. T h e c i r c u m s t a n c e s o f t h e c a s e 

T h e facts of t he case , as s u b m i t t e d by the app l i can t , m a y be 
s u m m a r i s e d as follows. 

T h e app l ican t and M., who were an u n m a r r i e d couple , had a son, G., 
who was bo rn on 29 N o v e m b e r 1990. Pr ior to the b i r t h they h a d m a d e 
a jo in t dec l a r a t i on before the r eg i s t r a t i on officer a t C h a t e l l e r a u l t on 
25 Apri l 1990 recognis ing the i r son. 

O n 13 M a y 1992 M., a C a n a d i a n na t i ona l , un i l a te ra l ly dec ided to take 
G. away to live wi th he r in M o n t r e a l . 

Several sets of p roceed ings were s u b s e q u e n t l y in s t i t u t ed . 

/. The judicial proceedings 

(a) T h e p r o c e e d i n g s i n Q u e b e c 

In a j u d g m e n t of 11 M a y 1993, t he Super io r C o u r t of Q u e b e c g r a n t e d 
M. cus tody of the child and rese rved j u d g m e n t r e g a r d i n g the app l ican t ' s 
r ight to apply to the Q u e b e c Munic ipa l C o u r t to d e t e r m i n e his r ights of 
access in respec t of t he child. 

( b ) T h e f i r s t s e t o f p r o c e e d i n g s i n F r a n c e 

O n 21 Apri l 1993 the app l ican t lodged an appl ica t ion wi th the Pres iden t 
of the La Rochel le tribunal de grande instance, who was t he m a t r i m o n i a l 
causes j u d g e , for jo in t p a r e n t a l responsibi l i ty (with t he m o t h e r ) for his 
son and for t h e l a t t e r ' s h a b i t u a l res idence to be fixed a t La Rochel le , 
w h e r e he h a d lived before leaving F r a n c e wi th his m o t h e r . 

In an o r d e r of 24 F e b r u a r y 1994, t he j u d g e dec la red t h a t t he appl icant 
was e s topped by record from apply ing for jo in t p a r e n t a l responsibi l i ty and 
d e t e r m i n a t i o n of G. 's hab i t ua l res idence because t he j u d g m e n t of the 
C a n a d i a n cour t s was final. H e r e q u e s t e d the appl ican t and M. to sign 
a p a r e n t a l a g r e e m e n t d e t e r m i n i n g the a r r a n g e m e n t s r e g a r d i n g G.'s 
r e la t ions wi th his p a r e n t s , if necessary by having r ecour se to family 
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media t i on . Subject to a b e t t e r a g r e e m e n t be ing r e a c h e d b e t w e e n the 
app l ican t a n d M., he g r a n t e d the appl ican t access for the school hol idays. 

An appea l does not a p p e a r to have b e e n lodged aga ins t t h a t decision. 

(c ) T h e s e c o n d s e t o f p r o c e e d i n g s i n F r a n c e 

O n 10 J u n e 1998 the app l ican t b r o u g h t an act ion aga ins t M. in t he 
Sa in te s tribunal de grande instance, c l a iming jo in t p a r e n t a l responsibi l i tv 
for G. 

In an o r d e r of 16 S e p t e m b e r 1999, the family-affairs judge held t h a t the 
app l ican t was doubly e s topped by record from br ing ing the act ion because 
t h e r e had been a final decis ion both by the Supe r io r C o u r t of Q u e b e c on 
11 May 1993 a n d by the La Rochel le m a t r i m o n i a l causes j u d g e on 
24 F e b r u a r y 1994. 

No appea l was lodged aga ins t t ha t o rde r . 

(d) T h e t h i r d s e t o f p r o c e e d i n g s i n F r a n c e 

In a j u d g m e n t of 14 May 2002, t he Sa in te s C r i m i n a l C o u r t s en t enced 
M. to a s u s p e n d e d t e r m of i m p r i s o n m e n t of one year a n d a fine of 
750 F r e n c h francs for fai lure to h a n d over a child and to notify a change 
of a d d r e s s . 

2. The administrative proceedings 

O n 5 M a r c h 1993 the app l ican t appl ied to the Min i s t e r of J u s t i c e , 
d e s i g n a t e d by F r a n c e as the C e n t r a l A u t h o r i t y respons ib le for dis
c h a r g i n g the du t i e s imposed on F r a n c e by the H a g u e Conven t i on of 
25 O c t o b e r 1980 on the Civil Aspec ts of I n t e r n a t i o n a l Chi ld Abduc t ion 
(" the H a g u e C o n v e n t i o n " ) . H e asked the M i n i s t e r to assist h im in t he 
m a n n e r p resc r ibed by t h a t convent ion in s ecu r ing the r e t u r n of his son, 
bo rn on 29 N o v e m b e r 1990, w h o m his m o t h e r , a C a n a d i a n na t iona l , had , 
he a l leged, wrongful ly r e m o v e d to C a n a d a on 13 May 1992 to live wi th her 
in M o n t r e a l . 

O n 7 J u n e 1993 the M i n i s t e r of J u s t i c e repl ied in the following t e r m s : 

" In rep ly , a n d on t h e b a s i s of t h e i n f o r m a t i o n in m y p o s s e s s i o n , t h e m o t h e r a l o n e h a d 

p a r e n t a l r e s p o n s i b i l i t y a t t h e t i m e of t h e r e m o v a l . A c c o r d i n g l y , t h e r e m o v a l c a n n o t be 

d e s c r i b e d a s ' w r o n g f u l ' w i t h i n t h e m e a n i n g of t h e a f o r e m e n t i o n e d c o n v e n t i o n a n d a n 

a p p l i c a t i o n for t h e ch i l d ' s r e t u r n is in p r i n c i p l e b o u n d to fa i l ." 

O n 4 M a r c h 1994 the appl ican t sought a dec l a r a t i on from the Pa r i s 
A d m i n i s t r a t i v e C o u r t t h a t he had had p a r e n t a l responsibi l i ty for his son 
a t t he t i m e of his abduc t ion by the m o t h e r and a sked the cour t to set as ide 
t he decision of 7 J u n e 1993 by which the M i n i s t e r of J u s t i c e had refused to 
i n t e rvene p u r s u a n t to the H a g u e Conven t ion . 
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O n 21 F e b r u a r y 1996 the Par i s A d m i n i s t r a t i v e C o u r t re jec ted t he 
app l i ca t ion for t h e following r e a s o n s : 

" I t is no t t h e A d m i n i s t r a t i v e C o u r t ' s f u n c t i o n t o d e a l w i t h d i s p u t e s b e t w e e n p r i v a t e 

i n d i v i d u a l s . T h e s u b m i s s i o n s m u s t be d i s m i s s e d a s h a v i n g b e e n m a d e t o a c o u r t t h a t 

l a c k e d j u r i s d i c t i o n t o e n t e r t a i n t h e m . ... 

T h e q u e s t i o n a s to w h e t h e r it fell to t h e M i n i s t e r o f j u s t i c e to i n t e r v e n e in t h e m a n n e r 

r e q u e s t e d n e c e s s a r i l y r e q u i r e s a n e x a m i n a t i o n of t h e r e l a t i o n s b e t w e e n t h e F r e n c h 

S t a t e a n d a f o r e i g n g o v e r n m e n t . T h a t i s s u e falls o u t s i d e t h e j u r i s d i c t i o n of t h e 

A d m i n i s t r a t i v e C o u r t . A c c o r d i n g l y , t h e s u b m i s s i o n s c a n n o t s u c c e e d . . . . 

O n 13 May 1996 the app l ican t a p p e a l e d to the Par is Admin i s t r a t i ve 
C o u r t of Appea l . 

In a j u d g m e n t of 11 Ju ly 1997 the Par i s Admin i s t r a t i ve C o u r t of Appea l 
set as ide t he j u d g m e n t of the Admin i s t r a t i ve C o u r t to t he ex t en t t ha t it 
found t h a t t he app l i ca t ion to have t h e M i n i s t e r of J u s t i c e ' s decis ion set 
as ide fell ou ts ide the ju r i sd ic t ion of t he Admin i s t r a t i ve C o u r t . However , 
it re jec ted the appl ica t ion for the Min i s t e r of J u s t i c e ' s decis ion to be set 
as ide for t h e following r easons in pa r t i cu l a r : 

"... in t h e j u d g m e n t b e i n g a p p e a l e d a g a i n s t , t h e P a r i s A d m i n i s t r a t i v e C o u r t w r o n g l y 

d e c l a r e d t h a t it l a c k e d j u r i s d i c t i o n to e x a m i n e t h e s u b m i s s i o n s m a d e by [ t h e a p p l i c a n t ] 

a g a i n s t t h a t d e c i s i o n ; in t h a t r e s p e c t t h e j u d g m e n t m u s t be s e t a s i d e . 

E v e n s u p p o s i n g t h a t A r t i c l e 3 7 4 of t h e Civi l C o d e , a s a m e n d e d by L a w n o . 87 -570 of 

22 J u l y 1987, w h i c h is a p p l i c a b l e in t h e i n s t a n t c a s e , is c o n t r a r y t o t h e p r o v i s i o n s of 

A r t i c l e s 1, 8 a n d 14 of t h e E u r o p e a n C o n v e n t i o n for t h e P r o t e c t i o n of H u m a n R i g h t s 

a n d F u n d a m e n t a l F r e e d o m s of 4 N o v e m b e r 1950 a n d t h e p r o v i s i o n s of t h e I n t e r 

n a t i o n a l C o n v e n t i o n on t h e R i g h t s of t h e C h i l d o f 2 6 J a n u a r y 1990, t h e e v i d e n c e d o e s 

not s h o w t h a t [ t h e a p p l i c a n t ] h a d p a r e n t a l r e s p o n s i b i l i t y for h is son on 13 M a y 1992, 

w h e n t h e ch i ld w a s t a k e n to C a n a d a by h i s m o t h e r . A c c o r d i n g l y , on t h a t d a t e he d id 

not h a v e r i g h t s of c u s t o d y in r e s p e c t of t h e ch i ld . It w a s t h e r e f o r e c l e a r t h a t t h e 

c o n d i t i o n s r e q u i r e d by t h e H a g u e C o n v e n t i o n w e r e no t fulfi l led; t h e M i n i s t e r w a s 

s u b s e q u e n t l y a b l e , u n d e r t h e a f o r e m e n t i o n e d p r o v i s i o n s of A r t i c l e 27 of t h e s a i d 

c o n v e n t i o n , t o re jec t t h e a p p l i c a t i o n for i n t e r v e n t i o n m a d e by t h e a p p l i c a n t . It follows 

t h a t [ t h e a p p l i c a n t ] h a s n o b a s i s on w h i c h t o a r g u e t h a t , in t h e d e c i s i o n b e i n g 

c h a l l e n g e d , t h e M i n i s t e r o f j u s t i c e w r o n g l y r e j e c t e d t h a t a p p l i c a t i o n ..." 

O n 7 N o v e m b e r 1997 the appl ican t appl ied to the Conseil d'Etat to set 
aside t he j u d g m e n t of 11 J u l y 1997. In a j u d g m e n t of 30 J u n e 1999 t h e 
Conseil dEtat set as ide t he j u d g m e n t of t he Par i s Admin i s t r a t i ve C o u r t of 
Appea l and the j u d g m e n t of the A d m i n i s t r a t i v e C o u r t of 21 F e b r u a r y 1996 
in so far as it h a d d i smissed the submiss ions as hav ing b e e n m a d e to a 
cour t t h a t lacked ju r i sd ic t ion to e n t e r t a i n t h e m . It re jec ted t he appl ica
tion lodged by t h e app l i can t wi th t he A d m i n i s t r a t i v e C o u r t a n d t h e 
r e m a i n d e r of t he submiss ions in t he app l ica t ion lodged before it for t h e 
following reasons in pa r t i cu l a r : 
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"... [ T h e a p p l i c a n t ] is ... j u s t i f i ed in r e q u e s t i n g t h e C o u r t t o se t a s i d e t h e p a r t of t h e 
o p e r a t i v e p r o v i s i o n s of t h e j u d g m e n t ol t h e P a r i s A d m i n i s t r a t i v e C o u r t o f A p p e a l w h i c h , 
a f t e r s e t t i n g a s i d e t h e j u d g m e n t d e l i v e r e d a t first i n s t a n c e by t h e P a r i s A d m i n i s t r a t i v e 
C o u r t , d i s m i s s e d t h e s u b m i s s i o n s he h a d l o d g e d w i t h t h e c o u r t t o h a v e t h e M i n i s t e r o f 

J u s t i c e ' s d e c i s i o n of 7 J u n e 1993 se t a s i d e . 

In t h e c i r c u m s t a n c e s of t h e p r e s e n t e a s e , a n e x a m i n a t i o n u n d e r s e c t i o n 11(2) of t h e 

L a w of 3 1 D e c e m b e r 1987 is n e c e s s a r y in o r d e r t o d i s p o s e of t h e c a s e on t h e m e r i t s . 

... It is i n c u m b e n t on a n a d m i n i s t r a t i v e c o u r t to r u l e on t h e s u b m i s s i o n s [by t h e 
a p p l i c a n t ] t o have [ t h e d e c i s i o n of t h e M i n i s t e r of J u s t i c e ] s e t a s i d e . T h e A d m i n i s t r a t i v e 
C o u r t t h u s w r o n g l y d i s m i s s e d the s u b m i s s i o n s as h a v i n g b e e n m a d e t o a c o u r t t h a t l acked 
j u r i s d i c t i o n t o e n t e r t a i n t h e m . I t s j u d g m e n t o f 21 F e b r u a r y 1996 m u s t be set a s i d e in t h a t 
r e g a r d . 

T h e a p p l i c a t i o n l o d g e d by [ t h e a p p l i c a n t ] w i t h t h e P a r i s A d m i n i s t r a t i v e C o u r t m u s t 
be h e a r d a n d d e t e r m i n e d i m m e d i a t e l y . 

[ T h e ] p r o v i s i o n s [of A r t i c l e 374 of t he Civil C o d e , in t h e a p p l i c a b l e v e r s i o n ] w h i c h , in 

a c a s e s u c h as t h i s w h e r e t h e c h i l d h a s b e e n r e c o g n i s e d by b o t h p a r e n t s , p r o v i d e t h a t 

p a r e n t a l r e s p o n s i b i l i t y is to be e x e r c i s e d by t h e m o t h e r b u t give t h e f a t h e r t h e 

poss ib i l i ty , by a d e c i s i o n of t h e m a t r i m o n i a l c a u s e s j u d g e , t o e x e r c i s e t h a t a u t h o r i t y 

h imse l f , e i t h e r a l o n e o r j o i n t l y w i t h t h e m o t h e r , a n d , if a p p r o p r i a t e , t o h a v e h i s h o m e 

d e s i g n a t e d a s t h e ch i l d ' s h a b i t u a l r e s i d e n c e , a r e no t i n c o m p a t i b l e w i t h t h e c o m b i n e d 

r e q u i r e m e n t s of A r t i c l e s 8 a n d 1+ of t h e E u r o p e a n C o n v e n t i o n for t h e P r o t e c t i o n of 

H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s by w h i c h t h e r i g h t to r e s p e c t for fami ly life 

m u s t be s e c u r e d w i t h o u t d i s c r i m i n a t i o n on a n y g r o u n d , s u c h a s s e x . 

... t h e a f o r e m e n t i o n e d p r o v i s i o n s of A r t i c l e 3 7 4 of t h e Civi l C o d e w h i c h d e t e r m i n e , in 
t h e c h i l d ' s i n t e r e s t s a l o n e , w h i c h of t h e p a r e n t s is t o e x e r c i s e p a r e n t a l r e s p o n s i b i l i t y for 
h i m o r h e r , a r e no t i n c o m p a t i b l e w i t h t h e p r o v i s i o n s of A r t i c l e s 3-1 a n d 16 of t h e 
( I n t e r n a t i o n a l ] C o n v e n t i o n [of 2 6 J a n u a r y 1990 on t h e R i g h t s of t h e C h i l d ] , w h i c h 
p r o c l a i m t h e p a r a m o u n t i n t e r e s t s o f t h e ch i ld a n d t h e ch i l d ' s r i g h t t o t h e p r o t e c t i o n of 
t h e law. 

T h e e v i d e n c e c l e a r l y s h o w s t h a t [ t h e a p p l i c a n t ] , w h o d o e s no t a l l e g e t h a t t h e 
a f o r e m e n t i o n e d p r o v i s i o n s of t h e s e c o n d o r t h i r d p a r a g r a p h s of A r t i c l e 3 7 4 of t h e Civi l 
C o d e w o u l d h a v e b e e n a p p l i e d in his f avour , d id no t h a v e t h e e x e r c i s e of p a r e n t a l 
r e s p o n s i b i l i t y for h i s s o n [G . j w h e n t h e c h i l d ' s m o t h e r took h i m t o C a n a d a on 13 M a y 
1992. A c c o r d i n g l y , he d id not h a v e r i g h t s of c u s t o d y ove r t h e ch i ld o n t h a t d a t e for t h e 
p u r p o s e s of A r t i c l e ") of t h e I [ a g u e C o n v e n t i o n , a n d , in p a r t i c u l a r , he d id not h a v e a r igh t 
to d e t e r m i n e t h e ch i l d ' s h a b i t u a l p l ace of r e s i d e n c e . A c c o r d i n g l y , t h e M i n i s t e r o f j u s t i c e 
d id not c o m m i t a n y e r r o r of law in his dec i s i on of 7 J u n e 1993 in c o n s i d e r i n g t h a t t h e 
r e m o v a l o f [G.J c o u l d not be d e s c r i b e d a s ' w r o n g f u l ' w i t h i n t h e m e a n i n g o f t h a t 
c o n v e n t i o n . 

... t h e s u b m i s s i o n s by w h i c h [ t h e a p p l i c a n t ] s o u g h t a s t a y of t h e A d m i n i s t r a t i v e 

C o u r t ' s d e c i s i o n r e g a r d i n g his a p p l i c a t i o n m u s t t h e r e f o r e be d i s m i s s e d . ..." 
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B. R e l e v a n t d o m e s t i c a n d i n t e r n a t i o n a l law 

1. The relevant provisions of the French Civil Code, as in force at the material 
time 

A r t i c l e 3 7 1 - 2 
( n o l o n g e r in force s ince 5 M a r c h 2002) 

"A c h i l d ' s f a t h e r a n d m o t h e r a r e r e s p o n s i b l e for p r o t e c t i n g t h e c h i l d ' s sa fe ty , h e a l t h 

a n d m o r a l s . 

T h e y h a v e a r i g h t a n d a d u t y to look a f t e r , s u p e r v i s e a n d b r i n g u p t h e i r c h i l d r e n . " 

A r t i c l e 3 7 4 ( a s a m e n d e d b y t h e L a w o f 2 2 J u l y 1 9 8 7 ) 

( n o l o n g e r in force s ince 9 J a n u a r y 1993) 

" W h e r e a ch i ld b o r n ou t o f w e d l o c k h a s b e e n r e c o g n i s e d by only o n e of his o r h e r 

p a r e n t s , p a r e n t a l r e s p o n s i b i l i t y sha l l ves t in t h e p a r e n t w h o h a s v o l u n t a r i l y r e c o g n i s e d 

t h e ch i ld . W h e r e t h e ch i ld h a s b e e n r e c o g n i s e d by b o t h p a r e n t s , p a r e n t a l r e s p o n s i b i l i t y 

sha l l ves t in t h e m o t h e r . 

P a r e n t a l r e s p o n s i b i l i t y may be e x e r c i s e d j o i n t l y by b o t h p a r e n t s if t h e y m a k e a n 

a p p r o p r i a t e j o i n t d e c l a r a t i o n b e f o r e t h e g u a r d i a n s h i p j u d g e . 

At t h e r e q u e s t of t h e f a t h e r o r t h e m o t h e r o r S t a t e C o u n s e l , t h e m a t r i m o n i a l c a u s e s 

j u d g e m a y modify t h e a r r a n g e m e n t s for e x e r c i s i n g p a r e n t a l r e s p o n s i b i l i t y a n d d e c i d e 

t h a t it sha l l be e x e r c i s e d e i t h e r by o n e of t h e p a r e n t s o r by t h e f a t h e r a n d m o t h e r 

j o i n t l y ; in t h a t e v e n t t h e j u d g e sha l l i n d i c a t e w i t h w h i c h p a r e n t t h e ch i ld sha l l 

h a b i t u a l l y r e s i d e . 

T h e m a t r i m o n i a l c a u s e s j u d g e m a y a lways g r a n t a n a c c e s s a n d s u p e r v i s i o n r i g h t t o 

t h e p a r e n t w h o d o e s no t h a v e p a r e n t a l r e s p o n s i b i l i t y . 

W h e r e p a r e n t a l r e s p o n s i b i l i t y is e x e r c i s e d j o i n t l y , A r t i c l e s 372-1 a n d 372-2 sha l l app ly 

as t h o u g h t h e ch i ld h a d b e e n b o r n in w e d l o c k . " 

2. The Hague Convention of 25 October 1980 on the Civil Aspects of 
International Child Abduction 

T h e H a g u e C o n v e n t i o n was rat if ied by F r a n c e on 16 S e p t e m b e r 1982 
and c a m e in to force on 1 D e c e m b e r 1983, when it also c a m e in to force in 
respec t of C a n a d a . T h e r e l evan t provisions a r e worded as follows: 

A r t i c l e 1 

" T h e o b j e c t s o f t h e p r e s e n t C o n v e n t i o n a r e : 

(a) to s e c u r e t h e p r o m p t r e t u r n of c h i l d r e n w r o n g f u l l y r e m o v e d t o o r r e t a i n e d in a n y 

C o n t r a c t i n g S t a t e ; a n d 

(b) to e n s u r e t h a t r i g h t s of c u s t o d y a n d of a c c e s s u n d e r t h e law of o n e C o n t r a c t i n g 

S t a t e a r e effect ively r e s p e c t e d in t h e o t h e r C o n t r a c t i n g S t a t e s . " 
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A r t i c l e 3 

" T h e r e m o v a l o r t h e r e t e n t i o n o f a ch i ld is t o b e c o n s i d e r e d w r o n g f u l w h e r e : 

(a ) it is in b r e a c h of r i g h t s of c u s t o d y a t t r i b u t e d t o a p e r s o n , a n i n s t i t u t i o n o r a n y 

o t h e r body , c i t h e r j o i n t l y o r a l o n e , u n d e r t h e law of t h e S t a t e in w h i c h t h e ch i ld w a s 

h a b i t u a l l y r e s i d e n t i m m e d i a t e l y be fo re t h e r e m o v a l o r r e t e n t i o n ; a n d 

(b) a t t h e t i m e of r e m o v a l o r r e t e n t i o n t h o s e r i g h t s w e r e a c t u a l l y e x e r c i s e d , e i t h e r 
jo in t ly o r a l o n e , o r w o u l d h a v e b e e n s o e x e r c i s e d b u t for t h e r e m o v a l o r r e t e n t i o n . 

T h e r i g h t s of cus tody m e n t i o n e d in s u b - p a r a g r a p h (a ) a b o v e m a y a r i s e in p a r t i c u l a r 

by o p e r a t i o n of l aw o r by r e a s o n of a j u d i c i a l o r a d m i n i s t r a t i v e d e c i s i o n , o r by r e a s o n of 

a n a g r e e m e n t h a v i n g legal effect u n d e r t h e law of t h a t S t a t e . " 

A r t i c l e 5 

" F o r t h e p u r p o s e s of t h i s Convention: 

(a ) ' r i g h t s of c u s t o d y ' sha l l i n c l u d e r i g h t s r e l a t i n g to t h e c a r e of t h e p e r s o n of t h e 

chi ld a n d , in p a r t i c u l a r , t h e r i g h t to d e t e r m i n e t h e ch i l d ' s p l a c e of r e s i d e n c e ; 

(b) ' r i g h t s of a c c e s s ' sha l l i n c l u d e t h e r igh t to t a k e a ch i ld for a l i m i t e d p e r i o d o f t i m e 
to a p l a c e o t h e r t h a n t h e c h i l d ' s h a b i t u a l r e s i d e n c e . " 

A r t i c l e 6 

"A C o n t r a c t i n g S t a t e sha l l d e s i g n a t e a C e n t r a l A u t h o r i t y to d i s c h a r g e t h e d u t i e s 
w h i c h a r c i m p o s e d by t h e C o n v e n t i o n u p o n s u c h a u t h o r i t i e s . 

A r t i c l e 7 

" C e n t r a l A u t h o r i t i e s sha l l c o o p e r a t e w i t h e a c h o t h e r a n d p r o m o t e c o o p e r a t i o n 

a m o n g s t t h e c o m p e t e n t a u t h o r i t i e s in t h e i r r e s p e c t i v e S t a t e s t o s e c u r e t h e p r o m p t 

r e t u r n of c h i l d r e n a n d to a c h i e v e t h e o t h e r o b j e c t s of t h i s C o n v e n t i o n . 

In p a r t i c u l a r , c i t h e r d i r e c t l y o r t h r o u g h a n y i n t e r m e d i a r y , t h e y sha l l t a k e all 
a p p r o p r i a t e m e a s u r e s : 

(a) to d i s c o v e r t h e w h e r e a b o u t s of a ch i ld w h o h a s b e e n wrongfu l ly r e m o v e d o r 
r e t a i n e d ; 

(b) to p r e v e n t f u r t h e r h a r m to t h e ch i ld o r p r e j u d i c e t o i n t e r e s t e d p a r t i e s by t a k i n g 
o r c a u s i n g t o be t a k e n p r o v i s i o n a l m e a s u r e s ; 

(c) to s e c u r e t h e v o l u n t a r y r e t u r n of t h e ch i ld o r t o b r i n g a b o u t a n a m i c a b l e 
r e s o l u t i o n of t h e i s s u e s ; 

(d) to e x c h a n g e , w h e r e d e s i r a b l e , i n f o r m a t i o n r e l a t i n g t o t h e soc ia l b a c k g r o u n d of 
t h e ch i l d ; 

(e) t o p r o v i d e i n f o r m a t i o n o f a g e n e r a l c h a r a c t e r a s to t h e law of t h e i r S t a t e in 
c o n n e c t i o n w i t h t h e a p p l i c a t i o n of t h e C o n v e n t i o n ; 

(f) t o i n i t i a t e o r f a c i l i t a t e t h e i n s t i t u t i o n o f j u d i c i a l o r a d m i n i s t r a t i v e p r o c e e d i n g s 

w i t h a v iew t o o b t a i n i n g t h e r e t u r n of t h e ch i ld a n d , in a p r o p e r c a s e , t o m a k e a r r a n g e 

m e n t s for o r g a n i s i n g o r s e c u r i n g t h e ef fec t ive e x e r c i s e of r i g h t s of a c c e s s ; 
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(g) w h e r e t h e c i r c u m s t a n c e s so r e q u i r e , t o p r o v i d e o r f ac i l i t a t e t h e p r o v i s i o n of legal 

a id a n d a d v i c e , i n c l u d i n g t h e p a r t i c i p a t i o n of l e g a l c o u n s e l a n d a d v i s e r s ; 

(h) to p r o v i d e s u c h a d m i n i s t r a t i v e a r r a n g e m e n t s a s m a y be n e c e s s a r y a n d a p 

p r o p r i a t e t o s e c u r e t h e safe r e t u r n of t h e ch i l d ; 

(i) t o k e e p e a c h o t h e r i n f o r m e d w i t h r e s p e c t t o t h e o p e r a t i o n of t h i s C o n v e n t i o n a n d , 

a s far a s p o s s i b l e , t o e l i m i n a t e a n y o b s t a c l e s t o i ts a p p l i c a t i o n . " 

A r t i c l e 13 

" N o t w i t h s t a n d i n g t h e p rov i s ions of t h e p r e c e d i n g A r t i c l e , t h e j ud i c i a l o r a d m i n i s t r a 

t ive a u t h o r i t y of t h e r e q u e s t e d S t a t e is n o t b o u n d t o o r d e r t h e r e t u r n of t h e ch i ld if t h e 

p e r s o n , i n s t i t u t i o n o r o t h e r body w h i c h o p p o s e s i ts r e t u r n e s t a b l i s h e s t h a t : 

(a) t h e p e r s o n , i n s t i t u t i o n or o t h e r body h a v i n g t h e c a r e of t h e p e r s o n of t h e ch i ld was 

no t a c t u a l l y e x e r c i s i n g t h e c u s t o d y r i g h t s a t t h e t i m e of r e m o v a l o r r e t e n t i o n , or h a d 

c o n s e n t e d to o r s u b s e q u e n t l y a c q u i e s c e d in t h e r e m o v a l o r r e t e n t i o n ; 

In c o n s i d e r i n g t h e c i r c u m s t a n c e s r e f e r r e d to in t h i s A r t i c l e , t h e j u d i c i a l a n d 

a d m i n i s t r a t i v e a u t h o r i t i e s sha l l t a k e i n t o a c c o u n t t h e i n f o r m a t i o n r e l a t i n g t o t h e social 

b a c k g r o u n d of t h e ch i ld p r o v i d e d by t h e C e n t r a l A u t h o r i t y o r o t h e r c o m p e t e n t a u t h o r i t y 

o f t h e ch i l d ' s h a b i t u a l r e s i d e n c e . " 

C O M P L A I N T S 

1. T h e appl ican t s u b m i t t e d t h a t , c o n t r a r y to the findings of t he Conseil 
d'Etat in its j u d g m e n t of 30 J u n e 1999, the provisions of Art ic le 374 of the 
Civil C o d e , as a m e n d e d by the Law of 22 J u l y 1987 (" former Art ic le 374 of 
t h e Civil C o d e " ) , which were appl ied to h im were i ncompa t ib l e wi th 
Art ic le 8 of the Conven t i on . H e cri t icised t he Conseil d'Etat's f inding, 
u n d e r t h a t Ar t ic le , t h a t he had not had p a r e n t a l responsibi l i ty for his son 
w h e n the m o t h e r h a d t a k e n h im to C a n a d a , and its conclusion t h a t the 
chi ld 's r emova l could not t he re fo re be desc r ibed as "wrongful" for the 
pu rposes of the H a g u e Conven t i on . H e compla ined of his son's removal 
and a s s e r t e d t h a t t he S t a t e had not compl ied wi th its positive obliga
t ions. H e al leged a violat ion of Art ic le 8 of t he Conven t ion . 

2. Relying on Art ic le 14 of the Conven t ion , t he appl icant compla ined 
t h a t fo rmer Art ic le 374 of t he Civil Code had d i s c r i m i n a t e d be tween 
fa the r s and m o t h e r s in respect of ch i ld ren bo rn out of wedlock, since 
p a r e n t a l responsibi l i ty was genera l ly g r a n t e d t o t h e m o t h e r r a t h e r t h a n 
the fa ther . H e also c o m p l a i n e d of t he difference in t r e a t m e n t be tween 
m a r i t a l and n o n - m a r i t a l families r e g a r d i n g the rules by which p a r e n t a l 
responsib i l i ty was g r a n t e d . 

3. I n t e r p r e t i n g Art ic le 12 of t he Conven t i on by converse impl ica t ion , 
the appl ican t compla ined of an in f r ingemen t of his r ight not to m a r r y . H e 
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s u b m i t t e d tha t he had been pena l i sed r e g a r d i n g the award of p a r e n t a l 
responsibi l i ty for his child on the g r o u n d t h a t he was not m a r r i e d . 

4. Rely ing on Art ic le 3 of the Conven t ion , the appl ican t compla ined 
t h a t his a n d his son's inabil i ty to see each o t h e r a m o u n t e d to psycho
logical t o r t u r e . 

5. O n the basis of Art ic les 6 a n d 13 of the Conven t ion , t he app l ican t 
compla ined t h a t the F rench a d m i n i s t r a t i v e cour t s were not i n d e p e n d e n t 
from the Min i s t ry of J u s t i c e . 

T H E L A W 

T h e app l ican t c l a imed to be a c t i n g bo th in his own r ight before the 
C o u r t a n d as his son 's legal r e p r e s e n t a t i v e . T h e C o u r t no tes t h a t w h e n 
the appl ica t ion was lodged with the C o u r t t he child was not hab i tua l ly 
r e s iden t w i th t h e app l i can t a n d t h a t it was not e s t ab l i shed t h a t t h e 
appl ican t had p a r e n t a l responsibi l i ty for his son. T h e ques t ion ar ises 
w h e t h e r , in view of these c i r c u m s t a n c e s , the app l ican t can legally rep
r e sen t his son before the C o u r t . However , t h e C o u r t does not cons ider 
it necessary to ru le on th is ques t ion in the in s t an t case because the 
appl ica t ion mus t in any event be re jec ted for the following r ea sons . 

1. T h e appl ican t compla ined t h a t the Conseil d'Etat had appl ied the 
provisions of fo rmer Art ic le 374 of the Civil Code , as in force on 13 May 
1992, w h e n M. un i l a te ra l ly dec ided to t ake G. away to live wi th he r in 
C a n a d a , in cons ide r ing tha t he did not have p a r e n t a l responsibi l i ty for 
his chi ld a n d re fus ing to i n t e r c e d e on his beha l f wi th t he C a n a d i a n 
a u t h o r i t i e s p u r s u a n t to t he H a g u e Conven t ion . H e compla ined of a vio
la t ion by the r e l evan t au tho r i t i e s of t he i r posit ive obl iga t ions u n d e r 
Art ic le 8 of the C o n v e n t i o n , which provides : 

" 1 . E v e r y o n e h a s t h e r i g h t t o r e s p e c t for h is p r i v a t e a n d fami ly life ... 

2. T h e r e sha l l be no i n t e r f e r e n c e by a p u b l i c a u t h o r i t y w i t h t h e e x e r c i s e of t h i s r igh t 

e x c e p t s u c h a s is in a c c o r d a n c e w i t h t h e l a w a n d is n e c e s s a r y in a d e m o c r a t i c s o c i e t y ... 

for t h e p r o t e c t i o n of t h e r i g h t s a n d f r e e d o m s of o t h e r s . " 

T h e C o u r t r e i t e r a t e s tha t the not ion of family u n d e r this provision is 
no t confined to m a r r i a g e - b a s e d r e l a t ionsh ips a n d m a y e n c o m p a s s o t h e r 
de facto " family" t ies w h e r e the p a r t i e s a r e living t o g e t h e r out of wedlock. 
A child born of such a r e l a t ionsh ip is ipso jure pa r t of t ha t "family" uni t 
from the m o m e n t and by the very fact of its b i r t h . T h u s , t h e r e exis ts 
b e t w e e n the child and its p a r e n t s a bond a m o u n t i n g to family life (see 
Keegan v. Ireland, j u d g m e n t of 26 M a y 1994, Ser ies A no. 290, pp . 17-18, 
§ 44, a n d Nylund v. Finland ( d e c ) , no'. 27110/95 , E C H R 1999-VI, p . 376) . 
T h e C o u r t fu r the r r e i t e r a t e s t h a t t he m u t u a l en joyment by p a r e n t 
and child of each o t h e r ' s c o m p a n y cons t i t u t e s a f u n d a m e n t a l e l e m e n t of 
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family life, even if the r e l a t ionsh ip b e t w e e n the p a r e n t s has b roken clown, 
and d o m e s t i c m e a s u r e s h i n d e r i n g such en joyment a m o u n t to an in te r 
ference wi th t he r ight p ro tec t ed by Art ic le 8 of the C o n v e n t i o n (see, 
a m o n g o t h e r a u t h o r i t i e s , Johansen v. Norway, j u d g m e n t of 7 A u g u s t 1996, 
Reports of Judgments and Decisions 1996-III, pp. 1001-02, § 52, a n d Bronda 
v. Italy, j u d g m e n t of 9 J u n e 1998, Reports 1998-IV, p. 1489, § 51) . 

T h e C o u r t notes tha t it was not d i spu t ed in the d o m e s t i c cou r t s t ha t the 
app l i can t was t he chi ld 's fa ther . T h e appl ican t lived wi th his son from the 
t i m e of his b i r t h in N o v e m b e r 1990 unt i l 13 M a y 1992, w h e n the m o t h e r 
wen t to C a n a d a wi th the i r child, t ha t is, for near ly one a n d a half years . 

T h e C o u r t no tes firstly t h a t the app l i can t compla ined exclusively of the 
a d m i n i s t r a t i v e a u t h o r i t i e s ' refusal to in t e rcede on his beha l f u n d e r the 
H a g u e Conven t i on on the g round tha t he did not have p a r e n t a l responsi 
bility for his son. As he did not compla in of any inabi l i ty freely to exercise 
his r ight of access in respec t of his child, the C o u r t canno t e x a m i n e t h a t 
m a t t e r . 

T h e C o u r t r e i t e r a t e s t h a t t he essen t i a l object of Art ic le 8 is to pro tec t 
the individual aga ins t a r b i t r a r y act ion by the public au tho r i t i e s . T h e r e a re 
in add i t ion positive obl iga t ions i n h e r e n t in effective " r e spec t " for family 
life. In b o t h con tex t s r e g a r d m u s t be h a d to t he fair ba l ance t h a t h a s t o 
be s t ruck be tween t h e c o m p e t i n g i n t e r e s t s of t he individual and of the 
c o m m u n i t y as a whole; and in bo th con tex t s t he S t a t e enjoys a ce r t a in 
m a r g i n of app rec i a t i on (see Keegan, c i ted above, p . 19, § 49) . 

T h e C o u r t has a l r eady h a d an o p p o r t u n i t y to rule on the positive 
obl iga t ions imposed on the C o n t r a c t i n g S t a t e s u n d e r Ar t ic le 8 of the 
C o n v e n t i o n in the m a t t e r of r e u n i t i n g a p a r e n t wi th his or her ch i ld ren . 
It has held on m a n y previous occasions t h a t Art ic le 8 inc ludes a p a r e n t ' s 
r ight to t he t ak ing of m e a s u r e s with a view to his or he r be ing r e u n i t e d 
wi th his or her child and an obl iga t ion on the na t iona l au tho r i t i e s to take 
such ac t ion (see, for e x a m p l e , Ignaccolo-Zenide v. Romania, no . 31679/96, 
§ 94, E C H R 2000-1, a n d Nuutinen v. Finland, no. 32842/96, § 127, E C H R 
2000-VIII) . However , t he na t iona l a u t h o r i t i e s ' ob l iga t ion to t ake such 
m e a s u r e s is not abso lu te . T h e n a t u r e a n d ex t en t of these obl iga t ions will 
d e p e n d on the c i r c u m s t a n c e s of each case (see Ignaccolo-Zenide, c i ted above, 
§ 9 4 ) . 

Last ly , t he C o u r t r e i t e r a t e s t h a t t h e Conven t i on m u s t be appl ied in 
accordance wi th the pr inciples of i n t e r n a t i o n a l law, in p a r t i c u l a r those 
conce rn ing the i n t e r n a t i o n a l p ro tec t ion of h u m a n r igh t s (see Streletz, 
Kessler and Krenz v. Germany [ G C ] , nos. 34044/96, 35532/97 and 44801/98, 
§ 90, E C H R 2001-11, and Al-Adsani v. the United Kingdom [ G C ] , 
no. 35763/97 , § 55 , E C H R 2001-XI) . As r e g a r d s m o r e specifically t he 
positive obl iga t ions t h a t Art ic le 8 of t he Conven t i on lays on the 
C o n t r a c t i n g S t a t e s in the m a t t e r of r e u n i t i n g a p a r e n t wi th his or her 
ch i ld ren , t he se m u s t be i n t e r p r e t e d in t he light of the H a g u e Conven t ion 
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of 25 O c t o b e r 1980 on the Civil Aspec ts of I n t e r n a t i o n a l Chi ld Abduc t ion 
(see Ignaccolo-Zenide, c i ted above, § 95) . 

T h e C o u r t cons iders tha t the p r e sen t case m u s t be d i s t ingu i shed from 
the cases of Ignaccolo-Zenide, c i ted above, Maire v. Portugal (no. 48206/99, 
E C H R 2003-VII) and Iglesias Gil and A.U.I, v. Spain (no. 56673/00, E C H R 
2003-V). T h o s e cases conce rned the wrongful r emova l or r e t e n t i o n of 
ch i ld ren . T h e r e was the re fore no doub t tha t the H a g u e Conven t i on was 
appl icable to the facts of those cases and the ques t i on a rose as to w h e t h e r 
Art ic le 8 had been infr inged on account of a possible lack of a d e q u a t e 
m e a s u r e s by the a u t h o r i t i e s to secure t he chi ld 's r e t u r n . In t he i n s t an t 
case , however , t he F r e n c h admin i s t r a t i ve a u t h o r i t i e s refused to allow the 
appl ican t t he p ro tec t ion of the H a g u e Conven t i on a n d to t ake all necessary 
m e a s u r e s to secure t he p r o m p t r e t u r n of t he r e m o v e d child because t he 
r emova l of his child could not be cons ide red "wrongfu l" for t he pu rposes 
of the H a g u e Conven t ion since he did not have p a r e n t a l responsibi l i ty . 

T h e C o u r t notes t h a t , u n d e r the provisions of t he H a g u e Conven t ion , 
the C e n t r a l Au tho r i t i e s mus t t ake all a p p r o p r i a t e m e a s u r e s to secure the 
p r o m p t r e t u r n of wrongfully r e m o v e d ch i ld ren . T h e H a g u e Conven t i on 
provides in tha t connec t ion t h a t the removal of a child in b reach of " r igh t s 
of cus tody" mus t be r e g a r d e d as "wrongful" . C u s t o d y includes r igh ts 
r e l a t ing to ca re of t he pe r son of t he child a n d in pa r t i cu l a r the r ight to 
d e t e r m i n e the chi ld 's place of res idence . Art ic le 3 of t he H a g u e Conven 
tion provides , inter alia, t h a t r igh ts of cus tody m a y ar ise in pa r t i cu l a r by 
ope ra t i on of law. T h i s was indeed the case he r e s ince, on the d a t e w h e n 
the child was r emoved from F r a n c e to C a n a d a , the re levan t provisions of 
the Civil Code ves ted t he exercise of p a r e n t a l responsibi l i ty (which 
includes r igh t s of cus tody) in t he m o t h e r by o p e r a t i o n of law, b o t h t he 
fa ther and m o t h e r having recognised the i r " i l l e g i t i m a t e " child. In these 
condi t ions t he r emova l could not be r e g a r d e d as "wrongful" wi th in the 
m e a n i n g of the H a g u e Conven t i on . Accordingly, the app l i can t , who did 
not have " r igh t s of cus tody" wi th in t he m e a n i n g of t he H a g u e Conven 
t ion, could not rely on t h e p ro tec t ion afforded by t h a t convent ion . 

In view of those cons ide ra t ions , the C o u r t finds t h a t in the p re sen t case 
Art ic le 8 of the Conven t ion , i n t e r p r e t e d in the l ight of the H a g u e 
Conven t ion , did not impose positive obl iga t ions on the F r e n c h a u t h o r i t i e s 
to secure t he r e t u r n of t he child. 

T h e C o u r t accep t s , however , t h a t t he appl ican t migh t cha l lenge the 
domes t i c a u t h o r i t i e s ' refusal to recognise t h a t he had p a r e n t a l respons i 
bility for his child, d i spu t ing , inter alia, t he Conseil dEtat's a s s e s s m e n t of the 
compat ib i l i ty of fo rmer Art ic le 374 of t he Civil Code with the provisions of 
t he Conven t ion . 

T h e C o u r t r e i t e r a t e s tha t it is in the first place for the na t iona l 
a u t h o r i t i e s , notably t he cou r t s , to i n t e r p r e t and apply d o m e s t i c law (see, 
for e x a m p l e , Winterwerp v. the Netherlands, j u d g m e n t of 24 O c t o b e r 1979, 
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Ser ies A no. 33 , p . 20, § 46) . It observes fu r the r t h a t , as t he Conseil d'Etat 
did not find any incompat ib i l i ty b e t w e e n the appl icab le provisions of 
d o m e s t i c law and those of an i n t e r n a t i o n a l convent ion , it is not its func
t ion to review t h a t cour t ' s a s s e s s m e n t unless the p r o c e d u r e followed in the 
F r e n c h cour t s a p p e a r e d to be c o n t r a r y to the rules laid down by the Con
vent ion or a rb i t r a ry . N o t h i n g of the sort has been a l leged by the appl icant 
however , or, in any even t , e s t ab l i shed in t he light of all t h e ev idence . 

For all prac t ica l p u r p o s e s , t he C o u r t observes tha t t he Conseil dEtat 
canno t be cons ide red to have " s e t t l e d " the ques t ion of p a r e n t a l responsi
bility for the child. It mere ly no ted , in t he l ight of t h e case file, t h a t on the 
d a t e of the chi ld 's r emova l the appl ican t had not es tab l i shed t h a t he had 
r igh ts of custody. Accordingly, the r emova l could not be r e g a r d e d as 
wrongful wi th in the m e a n i n g of t he H a g u e Conven t ion , on which the 
appl ican t had rel ied in suppor t of his appl ica t ion . 

T h e C o u r t ' s task is not to s u b s t i t u t e itself for the domes t i c au tho r i t i e s 
in the exerc ise of the i r responsibi l i t ies r e g a r d i n g cus tody a n d access 
issues, bu t r a t h e r to review, in the l ight of the Conven t ion , t he decisions 
t a k e n by those a u t h o r i t i e s in the exercise of the i r power of app rec i a t ion 
(see Hokkanen v. Finland, j u d g m e n t of 23 S e p t e m b e r 1994, Ser ies A 
no. 299-A, p. 20, § 55) . W i t h r e g a r d to fo rmer Art ic le 374 of t he Civil 
C o d e , on which the Conseil dEtat based its refusal to recognise t h a t the 
app l ican t enjoyed the p ro tec t ion of the H a g u e Conven t ion , t he C o u r t 
r e i t e r a t e s t h a t the E u r o p e a n C o m m i s s i o n of H u m a n Righ t s (" the C o m 
miss ion") has a l ready had occasion to ru le not d i rect ly on t h a t s t a t u t o r y 
provision, which it was not its funct ion to assess in abstracto, but on 
t he compat ib i l i ty wi th the r ight to respec t for family life, g u a r a n t e e d 
by Art ic le 8 of the C o n v e n t i o n , of the m e a s u r e s t a k e n by the na t iona l 
au tho r i t i e s on the basis of t h a t provision (see Dazin v. France, 
no. 28655/95, C o m m i s s i o n decision of 12 Apri l 1996, u n r e p o r t e d ; see also, 
mutatis mutandis, Beaugrand v. France, no. 32881/96, C o m m i s s i o n decision of 
16 Apri l 1998, u n r e p o r t e d ) . In Dazin, the C o m m i s s i o n no ted t h a t , u n d e r 
F rench law, Art ic le 374, t h i rd p a r a g r a p h , of the Civil Code gave p a r e n t s 
who did not have p a r e n t a l responsibi l i ty for ch i ld ren bo rn out of wedlock 
the possibili ty of r e q u e s t i n g t he cour t to vary t he a w a r d of p a r e n t a l res
ponsibil i ty and tha t it fell to the d o m e s t i c cour t s to d e t e r m i n e w h e t h e r or 
not it was in the chi ld 's i n t e r e s t s to do so. C o n s e q u e n t l y , it held t h a t the 
re levan t a u t h o r i t i e s ' refusal , on t he basis of t h a t provision, to g r a n t the 
app l ican t jo in t p a r e n t a l responsibi l i ty for his i l l eg i t imate child could not 
be r e g a r d e d as inf r inging his r ight to respec t for family life. T h e C o u r t 
no tes t h a t in t he p r e s e n t case t h e r e w e r e also p r o c e d u r e s by which the 
app l ican t could have r e q u e s t e d the d o m e s t i c cour t s to vary the award of 
p a r e n t a l responsibi l i ty for his child. 

T h e C o u r t no tes , firstly, t h a t d u r i n g the i r life t o g e t h e r t he p a r e n t s did 
not m a k e use of the o p p o r t u n i t y provided for by fo rmer Art ic le 374, second 
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p a r a g r a p h , of the Civil Code , to s h a r e p a r e n t a l responsibi l i ty by m a k i n g 
the a p p r o p r i a t e appl ica t ion to t he g u a r d i a n s h i p j u d g e . It no tes , secondly, 
t h a t on 21 April 1993 the app l ican t lodged an appl ica t ion wi th t h e Pres i 
den t of the La Rochel le tribunal de grande instance for p a r e n t a l responsibi l i ty 
for his son to be a w a r d e d hence fo r th to his f a the r and m o t h e r and his 
hab i t ua l res idence to be fixed at La Rochel le in F r a n c e , bu t t h a t he did 
not appea l aga ins t the o rde r of 24 F e b r u a r y 1994 re jec t ing his appl i 
ca t ion , so t h a t the o rde r b e c a m e final. In the light of the c i r c u m s t a n c e s 
of the case , the C o u r t does not the re fo re see any reason for a d o p t i n g a 
different conclusion from the one r e a c h e d in Dazin, c i ted above. 

It follows tha t the app l i can t ' s compla in t based on Art ic le 8 of t he 
C o n v e n t i o n mus t be d i smissed as manifes t ly i l l-founded p u r s u a n t to 
Art ic le 35 §§ 3 a n d 4 of t he Conven t ion . 

2. T h e app l ican t also compla ined t h a t fo rmer Art ic le 374 of t he Civil 
C o d e c r e a t e d d i sc r imina t ion c o n t r a r y to Art icle 14 of the Conven t ion , 
which r eads as follows: 

" T h e e n j o y m e n t of t h e r i g h t s a n d f r e e d o m s se t fo r th in [ t h e ] C o n v e n t i o n sha l l be 

s e c u r e d w i t h o u t d i s c r i m i n a t i o n on a n y g r o u n d s u c h a s s ex , r a c e , c o l o u r , l a n g u a g e , 

r e l i g i o n , po l i t i ca l o r o t h e r o p i n i o n , n a t i o n a l o r social o r i g i n , a s s o c i a t i o n w i t h a n a t i o n a l 

m i n o r i t y , p r o p e r t y , b i r t h o r o t h e r s t a t u s . " 

T h e C o u r t r e i t e r a t e s t h a t in Dazin, c i ted above, t he C o m m i s s i o n found 
t h a t a s imi la r compla in t had not given rise to d i sc r imina t ion c o n t r a r y to 
Art ic le 14 of the Conven t ion . It held t h a t , a l t h o u g h an u n m a r r i e d fa ther 
was in a w e a k e r legal posi t ion t h a n a m a r r i e d fa ther since p a r e n t a l 
responsibi l i ty did not , in theory , vest in h im, the appl icable legis la t ion, 
n a m e l y Art ic le 374 of t h e Civil C o d e , as worded before the e n a c t m e n t of 
t he Law of 8 J a n u a r y 1993, provided t h a t fa thers of ch i ld ren bo rn out of 
wedlock could at any t i m e apply to have the a r r a n g e m e n t s r e l a t i n g to 
p a r e n t a l responsibi l i ty var ied and t h a t the i r app l ica t ion was e x a m i n e d by 
the a p p r o p r i a t e cour t a n d each case d e t e r m i n e d on the bas is of t he chi ld 's 
i n t e r e s t s . It t he re fo re held t h a t it could not be a l leged tha t p a r e n t a l 
responsibi l i ty for a child born out of wedlock was au toma t i ca l ly a w a r d e d 
to the m o t h e r r a t h e r t h a n the fa the r . T h e C o u r t r e i t e r a t e s in t h a t con
nect ion t h a t the chi ld 's i n t e re s t s a r e p a r a m o u n t in all child cus tody cases 
(see Elsholz v. Germany [ G C ] , no. 25735/94, E C H R 2000-VLII), a n d it sees 
no r e a s o n to d e p a r t he r e from the conclusion a d o p t e d in Dazin. 

It follows t h a t this compla in t is mani fes t ly il l-founded and m u s t be 
d i smissed in accordance wi th Art ic le 35 §§ 3 and 4 of t he Conven t i on . 

3 . Re ly ing on Art ic le 12 of t he Conven t ion , by converse impl ica t ion , 
t he app l ican t compla ined of a b r e a c h of his r ight not to m a r r y . H e com
pla ined , u n d e r Ar t ic le 3, t ha t he a n d his son had been u n a b l e to see each 
o the r , which had a m o u n t e d to psychological t o r t u r e . Rely ing on Ar t ic les 6 
a n d 13, he compla ined t h a t the F r e n c h a d m i n i s t r a t i v e cour t s were not 
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i n d e p e n d e n t from the Min i s t ry of J u s t i c e a n d t h a t he had the re fo re not 
had an effective r e m e d y . 

T h e C o u r t has e x a m i n e d the app l i can t ' s compla in t s as they were 
s u b m i t t e d . H a v i n g r e g a r d to all the evidence in its possession, a n d in so 
far as it has ju r i sd ic t ion to e x a m i n e the a l l ega t ions , it has not found any 
a p p e a r a n c e of a b r e a c h of t he r igh ts a n d f reedoms g u a r a n t e e d by the 
Conven t i on or its Protocols . 

It follows t h a t these compla in t s m u s t be d i smissed as mani fes t ly ill-
founded, in acco rdance wi th Art ic le 35 §§ 3 and 4 of t he Conven t ion . 

For these reasons , the C o u r t u n a n i m o u s l y 

Declares the appl ica t ion inadmiss ib le . 
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SOMMAIRE1 

Organisation non gouvernementale - société nationale de radiodiffusion 

Article 34 

Victime - Organisation non gouvernementale - Société nationale de radiodiffusion - Personne 

morale autre qu 'une collectivité territoriale - Notion d'organisation gouvernementale - Examen 

de la position d'une société nationale de radiodiffusion vis-à-vis de l'Etal 

* 

La requérante est la société nationale de radiodiffusion Radio France. Elle fut 
déclarée civilement responsable d'un délit de diffamation publique envers un 
fonctionnaire, à la suite de la diffusion sur ses ondes d'un bulletin d'information 
au sujet de ce dernier. Le tribunal ordonna, à litre de réparation, la diffusion 
radiophonique d'un communiqué informant le public du contenu de son juge
ment. Les recours déposés par la requérante furent infructueux. 

Article 34: le Gouvernement affirme que la requérante n'a pas qualité pour saisir 
la Cour en raison de son rattachement au secteur public. Pour déterminer si une 
personne morale autre qu'une collectivité territoriale entre dans la catégorie des 
«organisations gouvernementales», il y a lieu de prendre en considération son 
statut juridique et, le cas échéant, les prérogatives qu'il lui donne, la nature de 
l'activité qu'elle exerce et le contexte dans lequel s'inscrit celle-ci, et son degré 
d'indépendance par rapport aux autorités politiques. Il est vrai qu'en vertu de la 
loi applicable l'Etat détient la totalité du capital de la société requérante, que ses 
statuts sont approuvés par décret, que ses ressources sont essentiellement 
publiques et qu'elle doit poursuivre des missions de service public dans l'intérêt 
général, étant astreinte au respect d'un cahier des charges et à la conclusion avec 
l'Etat d'un contrai d'objectifs et de moyens. Par ailleurs, toutefois, la loi garantit la 
liberté de la communication audiovisuelle. Ainsi, la société requérante n'est pas 
placée sous la tutelle de l'Etat mais sous le contrôle de «l 'autorité indépendante» 
du Conseil supérieur de l'audiovisuel, elle ne détient pas un monopole de la radio
diffusion sonore mais opère dans un secteur ouvert à la concurrence et elle est, 
pour l'essentiel, soumise à la législation sur les sociétés anonymes, ne dispose pas 
de prérogatives exorbitantes du droit commun dans l'exercice de ses activités et 
relève des juridictions judiciaires. Ainsi, même si la loi assigne à la société requé
rante des missions de service public et si cette dernière dépend pour beaucoup de 
l'Etat pour son financement, le législateur a mis en place un régime dont l'objectif 
est de garantir son indépendance éditoriale et son autonomie institutionnelle. Sur 

I. R é d i g é p a r le g re f fe , il n e lie p a s la C o u r . 
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ce point, la société requérante diffère peu des sociétés exploitant des radios dites 
«privées», également soumises à diverses contraintes légales et réglementaires. 
Par ailleurs, la loi, qui inscrit la radiodiffusion sonore dans un contexte concur
rentiel, ne confère pas à la société requérante une position dominante dans ce 
secteur. Dès lors, la société nationale Radio France est une «organisation non 
gouvernementale ». 

Jurisprudence citée par la Cour 

Commune de Rolhenthurm c. Suisse, n" 13252/87, décision de la Commission du 
I 1 décembre 1988, D é r i s i o n s c i rapports 59 

Les saints monastères c. Grèce, arrêt du 9 décembre 1994, série A n" 301-A 
Consejo General de Colegios Oficiales de Economistas de España c. Espagne, n"s 26114/95 et 

26455/95, décision de la Commission du 28 juin 1995, Décisions et rapports 82-A 
Agrotexim et autres c. Grèce, arrêt du 24 octobre 1995, série A n" 330-A 
RENFE c. Espagne, n" 35216/97, décision de la Commission du 8 septembre 1997, 

Décisions et rapports 90-A 
Province de Bari, Sorrenlino et Messeni Nemagna c. Italie, n" 41877/98, décision de la 

Commission du 15 septembre 1998, non publiée 
Section de commune d'Antilly c. France (déc) , n" 45129/98, CEDH 1999-VIII 
Société Faugyr Finance S.A. c. Luxembourg (déc) , n" 38788/97, 23 mars 2000 
Ayuntamiento de Mula c. Espagne (déc) , n" 55346/00, CEDH 2001-1 
Dandetyds Kommun c. Suède (déc) , n" 52559/99, 7 juin 2001 



D É C I S I O N R A D I O F R A N C E E T A U T R E S c . F R A N C E 441 

(...) 

E N F A I T 

1. La p r e m i è r e r e q u é r a n t e , la société na t i ona l e de radiodiffusion 

Rad io F r a n c e , est une p e r s o n n e m o r a l e de dro i t f rançais don t le 

siège social est à Par i s . Les d e u x a u t r e s r e q u é r a n t s , M . Michel Boyon 

(«le d e u x i è m e r e q u é r a n t » ) et M. B e r t r a n d Ga l l i cher («le t ro i s i ème 

r e q u é r a n t » ) , sont des r e s so r t i s san t s f rançais , nés r e spec t i vemen t en 1946 

et 1957. Les trois r e q u é r a n t s sont r e p r é s e n t é s devan t la C o u r par 

M'' B. Ade r , avocat au b a r r e a u de Par i s , et M1' A. de C h a i s e m a r t i n , avocat 

au Consei l d 'E t a t et à la C o u r d e cassa t ion . 

Le g o u v e r n e m e n t f rançais («le G o u v e r n e m e n t » ) est r e p r é s e n t é pa r son 

a g e n t , M. R. A b r a h a m , d i r e c t e u r des affaires j u r i d i q u e s au m i n i s t è r e des 

Affaires é t r a n g è r e s . 

A. L e s c i r c o n s t a n c e s d e l ' e s p è c e 

2. Les faits de la cause , tels qu ' i l s on t é té exposés p a r les pa r t i e s , 

p e u v e n t se r é s u m e r c o m m e suit . 

3. D a n s son n u m é r o 1272, d a t é du 1" février 1997, l ' h e b d o m a d a i r e 

Le Point pub l ia une « e n q u ê t e » t i t r ée «Vichy : a u t o u r du cas P a p o n » . 

P lus ieurs pages sont consacrées à M . Miche l J u n o t , sous l ' in t i tu lé 

«Révé la t ions 1942-1943: adjoint de J a c q u e s C h i r a c à la ma i r i e de Par i s 

de 1977 à 1995, Michel J u n o t é t a i t sous-préfe t à P i th iv iers en 1942 et 

1943. A ce t i t r e , il veillait au m a i n t i e n de l 'o rdre d a n s les deux c a m p s 

d ' i n t e r n e m e n t de son a r r o n d i s s e m e n t , P i th iv iers et B e a u n e - l a - R o l a n d e » ; 

on y lit n o t a m m e n t ce qui sui t : 

« (...) J u s q u ' i c i , [Miche l J u n o t ] a t o u j o u r s a f f i r m é q u e les c a m p s d ' i n t e r n e m e n t d e son 

a r r o n d i s s e m e n t , ce lu i de P i t h i v i e r s et ce lu i , d i s t a n t d ' u n e v i n g t a i n e de k i l o m è t r e s , de 

B e a u n e - l a - R o l a n d e , é c h a p p a i e n t à s o n c o n t r ô l e . Sa t â c h e p r i n c i p a l e c o n s i s t a i t à i n s p e c 

t e r les c o m m u n e s et à r e m p l i r d e s f iches d e « renseignements généraux et confidentiels» s u r les 

n o t a b l e s l o c a u x . L e c a m p d e P i t h i v i e r s ? «il n'était pas dans mes attributions. Je n'y ai jamais 
mis les pieds», a f f i rma i t - i l , e n 1990, à L'Express. 

U n d é m e n t i on n e p e u t p l u s f o r m e l , c o n t r e d i t , c e p e n d a n t , p a r p l u s i e u r s d o c u m e n t s 

i n é d i t s , a u x q u e l s Le Point a p u a v o i r a c c è s . D e s p i è c e s q u i p r é c i s e n t s o n c h a m p d ' a c t i o n . 

(...) l o r s q u ' i l es t n o m m é s o u s - p r é f e t à P i t h i v i e r s le 9 j u i n 1942, (...) les c a m p s d e 

P i t h i v i e r s e t d e B e a u n e - l a - R o l a n d e , c o n ç u s à l ' o r i g i n e p o u r les p r i s o n n i e r s de g u e r r e 

a l l e m a n d s , s e r v e n t dé j à d e c a m p s d ' i n t e r n e m e n t , a v a n t la d é p o r t a t i o n de l e u r s p e n s i o n 

n a i r e s , d o n t les p r e m i e r s d é p a r t s o n t l ieu le 8 m a i 1942. 

M i c h e l J u n o t , qu i r e s t e r a u n a n , j o u r p o u r j o u r , à ce p o s t e , p r e n d ses f o n c t i o n s à 

P i t h i v i e r s le 24 a o û t 1942. Soit m o i n s d ' u n m o i s a v a n t le d é p a r t , le 20 s e p t e m b r e 1942, 

d ' u n n o u v e a u convoi d e d é p o r t é s j u i f s . 
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C e j o u r - l à , u n m i l l i e r d ' i n t e r n é s , d o n t 163 e n f a n t s d e m o i n s d e 18 a n s , r a f l é s en r é g i o n 

p a r i s i e n n e , son t e m b a r q u é s d a n s le convo i n" 3 5 . D e s t i n a t i o n A u s c h w i l z , via D r a n c y , le 

c a m p s i t u é a u n o r d de P a r i s . 

La vei l le d u d é p a r t , M i c h e l J u n o t fait p a r t a u p r é f e t d e ses p r é o c c u p a t i o n s p o u r 

a s s u r e r le m a i n t i e n de l ' o r d r e . «J'ai l'honneur de vous faire connaître que je viens d'être avisé 
qu 'un embarquement de l 000 Israélites du camp de Pilhiviers ayant lieu demain à partir de 17 h 00 à 
la gare de Pithiviers. la totalité des gendarmes de mon arrondissement, à une exception près par brigade, 
sont requis pour participer à cet embarquement {...)». (...) 

D e u x j o u r s p l u s t a r d , le 2 s e p t e m b r e , J u n o t ne c a c h e p a s s a s a t i s f a c t i o n a u p r é f e t : «La 

journée du 20 septembre 1942 s'est déroulée dans l'ensemble de mon arrondissement dans le plus grand 
calme. Le service d'ordre restreint dont j'avais envisagé et décidé la mise en place pour l'après-midi du 
20 septembre n 'a pu fonctionner (...) en raison de la réquisition de tous les gendarmes de la section, à 
une seule exception près par brigade, pour l'embarquement des internés du camp des Israélites de 
Pilhiviers, dont le départ a été brusquement porté à ma connaissance le 19 septembre à 15 h 00. Cet 
embarquement s'effect liant entre 16 et 19 heures à la gare de Pilhiviers. située à l'extrémité de l'avenue 
de la République sur laquelle les communistes avaient invité (...) les habitants de Pilhiviers à 
manifester à 18 h 30, je nourrissais certaines craintes quant à la possibilité d'incidents pouvant 
avoir des répercussions sur le bon ordre de ce déjmrt. Il n 'en a rien été, et le plus grand calme n 'a cessé 
de régner sur la ville. » (...) 

P u i s , d a n s u n «rapport mensuel» r é d i g é h u i t j o u r s p l u s t a r d p o u r ses s u p é r i e u r s , 

s c r u p u l e u s e m e n t , il r e v i e n t s u r ces o p é r a t i o n s . 

Le 30 s e p t e m b r e 1942, il fait u n p o i n t d é t a i l l é de la s i t u a t i o n d a n s les d e u x 

«camps d'internement », i n t i t u l é d u t r o i s i è m e p a r a g r a p h e d e s o n r a p p o r t . «Le camp de 
Beaune-la-Rolande. vide depuis la fin août, a été nettoyé, p r é c i s e J u n o t . / / se présente actuellement 
sous d'excellentes conditions. Deux convois de juifs y sont passés et y ont séjourné 24 heures avant de 
repartir pour Drancy. Il ne reste actuellement au camp qu 'une vingtaine d'internés assurant les 
travaux d'entretien. » 

M i c h e l J u n o t p o u r s u i t : «Le camp de Pithiviers était occupé depuis lafin août par 1 800 internés 
israélites de toutes catégories. Français et étrangers, hommes, femmes, enfants, certains arrêtés lors des 
rafles d'août et de décembre 1941, d'autres à la suite de contraventions aux ordonnances des autorités 
d'occupation (ligne de démarcation, port de l'étoile, etc.). Tous, sauf ceux dont l'époux était de race 
aryenne et quelques femmes, mères d'enfants en bas âge, ont été embarqués le 20 septembre pour 
l'Allemagne. Enfin, les derniers internés ont quitté Pithiviers le 24 au soir pour Beaune-la-Rolande 
afin de libérer le camp qui devrait recevoir des internés communistes. Ce dernier convoi d'israélites n 'a 
d'ailleurs séjourné que 24 heures à Beaune et est reparti de là sur Drancy en vertu d'instructions des 
autorités d'occupation. » 

D r a n c y é t a i t la d e r n i è r e h a l t e e n F r a n c e a v a n t le d é p a r t d e s d é p o r t é s p o u r 

l ' A l l e m a g n e , et la s o l u t i o n f ina le : l e u r é l i m i n a t i o n p h y s i q u e . (...) 

A la l e c t u r e de ces c o m p t e s r e n d u s , d ' u n e s é c h e r e s s e t o u t e a d m i n i s t r a t i v e , le p r é f e t 

d é l é g u é du L o i r e t J a c q u e s M a r t i - S a n e e x p r i m e p a r éc r i t sa s a t i s f a c t i o n . Il a p p r é c i e la 

d i l i g e n c e avec l a q u e l l e l ' o r d r e a r é g n é lors d e l ' e m b a r q u e m e n t d e s d é p o r t é s e n t a s s é s 

d a n s d e s b a r a q u e s e n t o u r é e s d e b a r b e l é s et b a l i s é e s de m i r a d o r s . 

D a n s u n e n o t e i n t e r n e d u 1" o c t o b r e 1942, e l le au s s i i n é d i l e , le p r é f e t d é l é g u é i n d i q u e 

a u c h e f d e la p r e m i è r e d iv i s ion à la p r é f e c t u r e , c h a r g é d e l ' o r g a n i s a t i o n et d e la 

s u r v e i l l a n c e : «Monsieur le sous-préfet de Pithiviers peut être appelé à intervenir dans la question 
des camps lorsqu 'il s'agit d'une affaire urgente et sur mes instructions formelles. De toutefaçon, en tant 
que représentant du gouvernement à Pilhiviers, il a le droit de contrôle sur la bonne marche des camps. 
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Dans ces conditions, il m'apparaît indispensable que. de toutes les instructions envoyées au 
commandant du camp, il soit adressé copie au sous-préfet de Pithiviers, de telle sorte qu 'il ne soit pas 
court-circuilé. » (...) 

P a s m o i n s de s e p t convois p a r t e n t d e s c a m p s d u L o i r e t d e j u i n à s e p t e m b r e 1942, le 

d e r n i e r s o u s la r e s p o n s a b i l i t é d e J u n o t . 

A u m o i s d ' o c t o b r e , le s o u s - p r é f e t s ' i n q u i è t e , d a n s son r a p p o r t , d e s d i f f i cu l tés d u 

m a i n t i e n de l ' o r d r e à B e a u n e - l a - R o l a n d e , où a f f luen t «des Israélites français ou étrangers 
ayant commis une infraction aux ordonnances des autorités d'occupation (en particulier, tentatives de 

franchissement de la ligne de démarcation) et qui ont été envoyés par les format ions de police allemande 
au camp de Beaune». E n b o n f o n c t i o n n a i r e , M i c h e l J u n o t fait m ê m e u n e s u g g e s t i o n : «Si le 
nombre d'internés devait s'accroître encore, il y aurait lieu de prévoir un gardiennage plus solide. » 

D a n s ce m ê m e d o c u m e n t , il s o u l i g n e q u ' à P i t h i v i c r s les c o m m u n i s t e s r e m p l a c e n t 

p e u à p e u les j u i f s . T o u t e f o i s , ils son t e n c o r e 1 5 7 4 a u 3 0 o c t o b r e 1942, c o n t r e 1 798 le 

26 s e p t e m b r e . 

«La présence de ce camp sur le territoire de mon arrondissement provoque l'arrivée, à la sous-
préfecture, d'un certain nombre de lettres demandant des autorisations de visite ou même des libéra
tions. J'ai fait préparer pour les réponses à ces lettres des formules indiquant à mes correspondants que je 
ne suis en rien compétent pour des mesures de ce genre et que seul le préfet ayant prononcé la décision 
d'internement avait autorité à cet égard. Aucun incident n'est à signaler au camp, où le service de 
gardiennage est assuré de façon fort satisfaisante par un détachement de gendarmes», éc r i t - i l . (...) » 

U n e in terv iew de Miche l J u n o t é ta i t pa r a i l leurs publ iée d a n s le cad re 

de ce t t e e n q u ê t e . 

4. Le 31 j a n v i e r 1997 à 17 h e u r e s , le t ro i s i ème r e q u é r a n t , j o u r n a l i s t e à 

F r a n c e Info (une cha îne d é p e n d a n t de la société r e q u é r a n t e ) , déc la ra ce 

qui suit sur les ondes : 

« Se lon l ' h e b d o m a d a i r e Le Point, un a n c i e n m a i r e ad jo in t de P a r i s a s u p e r v i s é la d é p o r 

t a t i o n d ' u n m i l l i e r d e ju i f s f r a n ç a i s et é t r a n g e r s e n 1942. M i c h e l J u n o t , a u j o u r d ' h u i â g é 

de 80 a n s , é t a i t a l o r s s o u s - p r é f e t d e P i t h i v i e r s . Il r e c o n n a î t avo i r o r g a n i s é le d é p a r t d ' u n 

convoi d e d é p o r t é s v e r s D r a n c y . R é v o q u é p a r d é c r e t d u g é n é r a l d e G a u l l e à la fin de la 

g u e r r e , M i c h e l J u n o t , q u i a f f i r m e a v o i r é t é r é s i s t a n t , a e n s u i t e r e p r i s du g a l o n d a n s 

l ' a d m i n i s t r a t i o n . P o u r s a d é f e n s e cet a n c i e n ad jo in t a u m a i r e d e P a r i s d e 1977 à 1995 

s o u t i e n t , c o m m e M a u r i c e P a p o n , q u ' i l n e c o n n a i s s a i t p a s le so r t d e s j u i f s d é p o r t é s . 

M i c h e l J u n o t a j o u t e q u e les c r i m e s d e c e t t e é p o q u e d o i v e n t ê t r e r e c o u v e r t s d u voile 

p u d i q u e de l ' H i s t o i r e . » 

Selon le p r inc ipe de f o n c t i o n n e m e n t de France Info, le p r é s e n t a t e u r 

in t e rv ien t toujours en di rec t et diffuse d e u x bul le t ins et d e u x flashs par 

d e m i - h e u r e . Il s ' a r r ê t e ensu i t e u n e h e u r e pour ac tua l i se r son in fo rmat ion 

avant de r e p r e n d r e l ' a n t e n n e . Le message d ' i n fo rma t ion préc i té fut ainsi 

repr is pa r le t ro i s i ème r e q u é r a n t et p a r d ' a u t r e s j o u r n a l i s t e s , so ixante -

deux fois, e n t r e le 31 j anv ie r , 18 h e u r e s , et le F ' février, 11 h 4, soit sous 

ce t t e fo rme , soit sous u n e forme q u e l q u e peu d i f férente , ma i s soul ignant 

s y s t é m a t i q u e m e n t qu ' i l s 'agissai t d ' u n e in fo rmat ion publ iée p a r l 'hebdo

m a d a i r e Le Point. A p a r t i r de 23 h e u r e s , u n c e r t a i n n o m b r e de bul le t ins et 

flashs p réc i sè ren t n o t a m m e n t q u ' « à la différence de M a u r i c e P a p o n » , 

Michel J u n o t n 'avai t pas dél ivré d ' o rd re s d ' a r r e s t a t i o n , d ' i n t e r n e m e n t et 
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de t r ans fe r t vers Drancy , a jou tan t parfois que l ' in té ressé n ' é t a i t « c h a r g é 

q u e du m a i n t i e n de l ' o rd re» . 

Le 1" février 1997, à p a r t i r de 5 h 45, p lus ieurs flashs et bu l le t ins 

(diffusés à 6 h 45, 7 h e u r e s , 7 h 15, 8 heu re s , 8 h 15, 8 h 23, 8 h 30, 8 h 45 

et 9 h 33) p réc i sè ren t q u e Michel J u n o t réfu ta i t les accusa t ions du 

m a g a z i n e Le Point. Selon les r e q u é r a n t s , ce t t e précis ion fut sy s t éma t i s ée 

à p a r t i r de 11 h 4. 

5. M. J u n o t ci ta, devan t le t r i buna l co r rec t ionne l de Par i s , le d e u x i è m e 

r e q u é r a n t , d i r e c t e u r de la publ ica t ion de la société r e q u é r a n t e (société 

éd i t r i ce ) , le t ro i s i ème r e q u é r a n t et la société r e q u é r a n t e p o u r y r é p o n d r e , 

r e s p e c t i v e m e n t e n q u a l i t é d ' a u t e u r , de complice et de c iv i lement r e spon

sable du délit de d i f famat ion pub l ique envers un fonc t ionnai re publ ic , fait 

p révu et r é p r i m é p a r les ar t ic les 29, a l inéa 1, et 3 1 , a l inéa 1, de la loi du 

29 ju i l le t 1881 sur la l iber té de la presse («la loi de 1881 »). 

E n défense, les r e q u é r a n t s a r g u è r e n t de l ' irrecevabili té de la ci ta t ion 

fondée sur l 'article 31 de la loi de 1881, M. J u n o t s 'é tant vu, selon eux, 

r e t i r e r r é t roac t ivement sa qua l i t é de fonct ionnaire à la Libéra t ion . Ils 

conclurent é g a l e m e n t à l ' i rrecevabili té des poursui tes à l 'égard du 

d e u x i è m e r e q u é r a n t : selon eux, le message incr iminé ayant é té diffusé en 

direct , il ne pouvait ê t re considéré qu' i l «avai t fait l 'objet d 'une fixation 

préa lable à sa communica t ion a u publ ic» au sens de l 'article 93-3 de la loi 

du 29ju i l le t 1982 sur la communica t ion audiovisuelle («la loi de 1982»). Ils 

invoquaient en out re la bonne foi du t ro is ième r e q u é r a n t ; à cet égard , ils 

faisaient valoir l ' intérêt du public pour la pér iode de l 'Occupat ion , ravivé 

pa r l 'annonce du procès Papon, précisaient que le t ro is ième r e q u é r a n t dispo

sait de l 'article du Point pa ru la veille ainsi que de trois dépêches d ' agence , 

exposaient que le r a p p r o c h e m e n t des cas de M M . J u n o t et Papon é ta i t 

fondé dans la m e s u r e où les deux h o m m e s avaient eu des responsabi l i tés 

admin is t ra t ives i m p o r t a n t e s p e n d a n t l 'Occupa t ion et avaient poursuivi une 

br i l lante car r iè re poli t ique, a jouta ient que l 'emploi du condi t ionnel et 

l 'absence de c o m m e n t a i r e s sur la personnal i té de M. J u n o t d é m o n t r a i e n t 

n o t a m m e n t la p rudence du journa l i s t e , et soul ignaient que France Info 

avait , dès le 1 e r février à 6 heu res , fait é t a t des p ro tes ta t ions de M. J u n o t . 

6. P a r u n j u g e m e n t du 25 n o v e m b r e 1997, le t r i b u n a l co r rec t ionne l 

de Pa r i s (17 l c h a m b r e ) déc l a r a le d e u x i è m e et le t ro i s ième r e q u é r a n t 

coupab les , en qua l i t é r e s p e c t i v e m e n t d ' a u t e u r et de compl ice , du délit de 

d i f famat ion pub l ique envers un fonc t ionnai re public. Il les c o n d a m n a à 

u n e a m e n d e de 20 000 francs (FRF) ainsi q u e , so l i da i r emen t , au paye

m e n t de 5 0 0 0 0 F R F à t i t r e de d o m m a g e s - i n t é r ê t s . Il déc l a r a en o u t r e la 

société r e q u é r a n t e c iv i lement r e sponsab le et o rdonna , à t i t r e de r é p a r a 

t ion civile, la l ec ture sur F r a n c e Info, t ou t e s les t r e n t e m i n u t e s , p e n d a n t 

v i n g t - q u a t r e h e u r e s , d a n s le mois suivant la d a t e à laquel le le j u g e m e n t 

sera i t devenu définitif, d ' un c o m m u n i q u é i n fo rman t le publ ic du c o n t e n u 

de son j u g e m e n t . 



D É C I S I O N R A D I O F R A N C E E T A U T R E S c . F R A N C E : 4 4 5 

Sur le c a r a c t è r e d i f famato i re des propos inc r iminés , le j u g e m e n t 

ind ique ce qui suit : 

« (...) Il e s t (...) i m p u t é à M . J u n o t d ' a v o i r e u , e n s a q u a l i t é de s o u s - p r é f e t d e P i t h i v i c r s , 

u n rô le p e r s o n n e l e t ac t i f d a n s la d é p o r t a t i o n d e j u i f s . C e t t e a l l é g a t i o n , i n c o n t e s t a b l e 

m e n t a t t e n t a t o i r e à l ' h o n n e u r de la p a r t i e civi le, es t e n o u t r e r e n f o r c é e p a r le r a p p r o c h e 

m e n t e n t r e la s i t u a t i o n de M . P a p o n - r e n v o y é d e v a n t la c o u r d ' a s s i s e s d e la G i r o n d e 

p o u r c o m p l i c i t é d e c r i m e s c o n t r e l ' h u m a n i t é —, e t ce l l e d e M . J u n o t , ce lu i -c i c h e r c h a n t à 

fui r sa r e s p o n s a b i l i t é d a n s les c r i m e s c o m m i s à c e t t e é p o q u e q u i , s e l o n le p l a i g n a n t , 

« d o i v e n t ê t r e c o u v e r t s du voile p u d i q u e d e l ' H i s t o i r e » . 

L a p r é c i s i o n s e lon l a q u e l l e « à la d i f f é r ence d e M . M a u r i c e P a p o n » , M i c h e l J u n o t « n ' a 

p a s d é l i v r é d ' o r d r e s d ' a r r e s t a t i o n , d ' i n t e r n e m e n t e t d e t r a n s f e r t v e r s D r a n c y » n ' a t t é n u e 

e n r i en la g r a v i t é de l ' a c c u s a t i o n p o r t é e à ( ' e n c o n t r e d e la p a r t i e civile ; il e n es t d e m ê m e 

de l ' e m p l o i d u c o n d i t i o n n e l a u fil d e s c o m m u n i q u é s . 

Les p r o p o s p o u r s u i v i s m e t t e n t é g a l e m e n t e n d o u t e la q u a l i t é d e r é s i s t a n t d e M . J u n o t , 

p u i s q u ' i l s ' a g i r a i t d ' u n e s i m p l e « a f f i r m a t i o n » d e s a p a r t et q u ' i l a é t é r é v o q u é à la l in cil

la g u e r r e p a r le g é n é r a l de G a u l l e . C e t t e p h r a s e p o r t e é g a l e m e n t a t t e i n t e à l ' h o n n e u r e t 

à la c o n s i d é r a t i o n d e la p a r t i e civi le . » 

Le t r i buna l j u g e a ensu i t e q u e M. J u n o t n 'avai t j a m a i s p e r d u la qua l i t é 

de sous-préfe t , et qu ' i l devai t ê t r e cons idéré qu ' i l exerça i t de telles fonc

t ions à Pi th iv iers à l ' époque des faits qui lui é t a i en t i m p u t é s et , à ce t i t r e , 

é ta i t dépos i t a i r e de l ' au to r i t é p u b l i q u e . Il en déduis i t l 'appl icabi l i té de 

l 'ar t icle 31 de la loi de 1881. 

Sur la b o n n e foi du t ro i s i ème r e q u é r a n t , le t r i buna l r e t in t ce qui suit : 

« L e s i m p u t a t i o n s d i f f a m a t o i r e s é t a n t p r é s u m é e s fa i t es d e m a u v a i s e loi , il a p p a r t i e n t 

a u x p r é v e n u s d e r a p p o r t e r la p r e u v e d e l e u r b o n n e foi. 

Il c o n v i e n t t o u t d ' a b o r d de r a p p e l e r q u e la r e p r o d u c t i o n d ' i n f o r m a t i o n s d i f f a m a t o i r e s 

d é j à p u b l i é e s d a n s u n a u t r e m é d i a ne s a u r a i t c o n f é r e r u n e q u e l c o n q u e l é g i t i m i t é a u 

r e p r o d u c t e u r ; u n e t e l l e m é t h o d e j o u r n a l i s t i q u e a p p a r a î t p a r t i c u l i è r e m e n t r é p r é h e n -

s ib l e , p u i s q u ' e l l e c o n d u i t à c o n s i d é r e r c o m m e r é a l i t é , c e r t i t u d e i n c o n t e s t a b l e , u n fait 

q u i n ' a n u l l e m e n t é t é vér i f ié p a r t o u s c e u x q u i e n font é t a t . 

T e l est le c a s p o u r M . J u n o t : e n t e n a n t p o u r a c q u i s e la f iabi l i té d e s d i l i g e n c e s e f f ec tuées 

p a r ses c o n f r è r e s d u Point, B e r t r a n d G a l l i c h e r s 'es t e n effet b o r n é à r e p r e n d r e , s a n s les 

vér i f i e r , les a c c u s a t i o n s f o r m u l é e s à l ' e n c o n t r e de la p a r t i e civile d a n s cet h e b d o m a d a i r e . 

P o u r j u s t i f i e r d ' u n e e n q u ê t e s é r i e u s e , B e r t r a n d G a l l i c h e r a d é c l a r é à l ' a u d i e n c e avo i r 

e u e n s a p o s s e s s i o n l ' a r t i c l e d u Point p a r u la ve i l l e , a i n s i q u e t ro i s c o m m u n i q u é s d ' a g e n c e ; 

o r , ce s d é p ê c h e s - q u i se l i m i t a i e n t à r e p r o d u i r e de t r è s l a r g e s e x t r a i t s d e l ' a r t i c l e p u b l i é 

d a n s le j o u r n a l - ne s a u r a i e n t , à e l les s e u l e s , c o n s t i t u e r p o u r le j o u r n a l i s t e u n e e x c u s e 

a b s o l u t o i r e . 

L e j o u r n a l i s t e p r o d u i t é g a l e m e n t d e s d o c u m e n t s m e n t i o n n é s p a r l ' h e b d o m a d a i r e : la 

n o t e d u p r é f e t d u L ' o c t o b r e 1942 , l e s n o t e s d e M i c h e l J u n o t d e s 19 e t 22 s e p t e m b r e 1942, 

les r a p p o r t s m e n s u e l s d e s e p t e m b r e et o c t o b r e 1 9 4 2 ; m a i s ces p i èces n ' a u t o r i s a i e n t p a s 

le j o u r n a l i s t e à a f f i r m e r q u e M i c h e l J u n o t , s o u s - p r é f e t d e P i t h i v i e r s , a v a i t s u p e r v i s é la 

d é p o r t a t i o n d ' u n m i l l i e r de j u i f s , ni q u e la p a r t i e civile a u r a i t r e c o n n u avo i r o r g a n i s é le 

d é p a r t d ' u n convo i de d é p o r t é s j u i f s . 



446 D É C I S I O N R A D I O F R A N C K E T A U T R E S c . F R A N C E 

E n effet , ni la n o t e d u p r é f e t d u L o i r e t d u 1 " o c t o b r e 1942 p r é c i s a n t q u e le s o u s - p r é f e t 

de P i t h i v i e r s do i t ê t r e d e s t i n a t a i r e d e s i n s t r u c t i o n s e n v o y é e s a u c o m m a n d a n t d u c a m p , 

ni la n o t e du 19 s e p t e m b r e 1942, s i g n é e p a r M i c h e l J u n o t et a d r e s s é e a u p r é f e t , f a i s an t 

é t a t d e s i n q u i é t u d e s d u s o u s - p r é f e t p o u r a s s u r e r le s e r v i c e d ' o r d r e , le 20 s e p t e m b r e 

1942, d a n s l ' é v e n t u a l i t é d e m a n i f e s t a t i o n s c o m m u n i s t e s e n r a i s o n d e la r é q u i s i t i o n de 

la t o t a l i t é d e s g e n d a r m e s d e son a r r o n d i s s e m e n t p o u r p a r t i c i p e r à u n « e m b a r q u e m e n t 

d e 1 0 0 0 I sraé l i tes» , ni le r a p p o r t é t a b l i p a r M i c h e l J u n o t le 22 s e p t e m b r e 1942 s u r le 

d é r o u l e m e n t d e la j o u r n é e q u i s 'es t p a s s é e « d a n s le p l u s g r a n d c a l m e » , n e s o n t d é t e r 

m i n a n t s p o u r d é m o n t r e r le rô le p e r s o n n e l d e M i c h e l J u n o t , s o u s - p r é f e t , d a n s l ' o r g a n i 

s a t i o n et le d é p a r t d e ce convoi à d e s t i n a t i o n d e D r a n c y p u i s q u ' i l s r é v è l e n t q u e ce lu i -c i se 

p l a i n t d e n ' a v o i r é t é av i s é q u e t a r d i v e m e n t d e « l ' e m b a r q u e m e n t d e 1 0 0 0 i s r a é l i t e s » , 

qu ' i l n ' é t a i t p a s d e s t i n a t a i r e de t o u t e s les i n s t r u c t i o n s e n v o y é e s a u c o m m a n d a n t d e 

c a m p , u n e n o t e d u p r é f e t é t a n t n é c e s s a i r e p o u r é v i t e r q u e le s o u s - p r é f e t n e so i t « c o u r t -

c i r c u i t é » et q u e son souc i é t a i t le m a i n t i e n de l ' o r d r e à l ' e x t é r i e u r d e s c a m p s . 

Les r a p p o r t s m e n s u e l s d e M i c h e l J u n o t é t a b l i s e n s e p t e m b r e et o c t o b r e 1942 ne 

son t p a s p l u s p r o b a n t s à ce t é g a r d ; si le p r e m i e r fait é t a t d e « l ' e m b a r q u e m e n t » d u 

20 s e p t e m b r e 1942 p o u r l ' A l l e m a g n e d e la p l u p a r t d e s i s r a é l i t e s du c a m p de P i t h i v i e r s , 

s ' ils font t o u s les d e u x le p o i n t s u r le d e g r é d ' o c c u p a t i o n d e s d e u x c a m p s d ' i n t e r n e m e n t 

s i t u é s d a n s la c i r c o n s c r i p t i o n d u s o u s - p r é f e t e t é t a b l i s s e n t d o n c u n e « r e s p o n s a b i l i t é de-

p r i n c i p e » s u r les c a m p s , s e lon la f o r m u l e d e M . S e r g e KJar s fc ld , s'ils i n f o r m e n t le p r é f e t 

d e s r e l a t i o n s e n t r e t e n u e s a v e c les a u t o r i t é s a l l e m a n d e s , d e s c o n d i t i o n s d ' a p p l i c a t i o n d e s 

lois a n t i j u i v e s et m o n t r e n t c e r t e s q u e M . J u n o t e x e r ç a i t ses f o n c t i o n s de s o u s - p r é f e t sous 

l ' O c c u p a t i o n a v e c zè le et d é t e r m i n a t i o n , s a n s s c r u p u l e s p a r t i c u l i e r s , ils ne p r o u v e n t p a s 

p o u r a u t a n t q u e ce lu i -c i a u r a i t eu u n rô le p e r s o n n e l d a n s la d é p o r t a t i o n d e s j u i f s ou q u ' i l 

a u r a i t o r g a n i s é le d é p a r t d ' u n convoi d e d é p o r t é s juifs . 

Q u a n t a u x a u t r e s d o c u m e n t s i n v o q u é s p a r la d é f e n s e : u n e l e t t r e d u c o n s e i l l e r d ' E t a t , 

s e c r é t a i r e g é n é r a l à la po l ice d u 19 s e p t e m b r e 1942 a u p r é f e t r é g i o n a l d ' O r l é a n s , la 

r é p o n s e d e ce d e r n i e r e n d a t e d u 21 s e p t e m b r e 1942, et u n e n o t e d u 19 s e p t e m b r e 1942 

d u s o u s - p r é f e t d e P i t h i v i e r s a d r e s s é e a u c a p i t a i n e d e g e n d a r m e r i e et c o m m i s s a i r e d e 

po l ice , le t r i b u n a l ne p e u t l e u r a c c o r d e r a u c u n e v a l e u r p r o b a n t e , seu l l e u r r é s u m é 

f i g u r a n t s u r u n e feui l le b l a n c h e . 

E n r é s u m é , les d o c u m e n t s d é t e n u s p a r B e r t r a n d G a l l i c h e r , ne l ' a u t o r i s a i e n t p a s à 

i m p u t e r à M . J u n o t d e s fa i t s de c o m p l i c i t é d e c r i m e s c o n t r e l ' h u m a n i t é . 

C e s é l é m e n t s ne p e r m e t t a i e n t p a s d a v a n t a g e a u x p r é s e n t a t e u r s a y a n t t e n u l ' a n t e n n e 

le 1 " f év r i e r à p a r t i r d e 0 h e u r e 3 3 , d e r é i t é r e r l ' a l l é g a t i o n s e lon l a q u e l l e le p l a i g n a n t 

a u r a i t s u p e r v i s é les c a m p s d ' i n t e r n e m e n t de ju i f s de P i t h i v i e r s et B e a u n e - l a - R o l a n d e 

a in s i q u e le m a i n t i e n d e l ' o r d r e d a n s ces d e u x c a m p s . 

E n f i n , le t é m o i g n a g e d e M""' M o u c h a r d - Z a y r e l a t a n t les c i r c o n s t a n c e s d r a m a t i q u e s 

d e s d i f f é r e n t e s r a f l e s d ' h o m m e s , de f e m m e s et d ' e n f a n t s j u i f s , les c o n d i t i o n s de l e u r 

t r a n s f e r t e t d e l e u r a r r i v é e d a n s les d e u x c a m p s d e P i t h i v i e r s et de B e a u n e - l a - R o l a n d e , 

et le b a s c u l e m e n t de l ' op in ion p u b l i q u e p r é c i s é m e n t à l ' occas ion d e c e s é v é n e m e n t s , 

n ' é t a b l i s s e n t p a s le rô l e d e M . J u n o t d a n s l ' o r g a n i s a t i o n d e ces d é p o r t a t i o n s . 

S a n s m é c o n n a î t r e les c o n t r a i n t e s p r o f e s s i o n n e l l e s e n g e n d r é e s p a r la n é c e s s i t é d ' u n e 

i n f o r m a t i o n r a p i d e , i n h é r e n t e à la n a t u r e m ê m e d e la r a d i o , le t r i b u n a l r e l è v e q u e les 

j o u r n a l i s t e s , lo in d e se l i m i t e r à la r e l a t i o n ob jec t ive d ' u n e i n f o r m a t i o n à l ' é t a t b r u t , o n t , 

e n l ' e s p è c e , r e p r i s à l e u r c o m p t e l ' i n t e r p r é t a t i o n l iv rée p a r c e r t a i n s de l e u r s c o l l è g u e s , 

en e f f e c t u a n t , d e s u r c r o î t , u n a m a l g a m e a v e c l'« a f fa i re P a p o n », m o t i v é , à l ' é v i d e n c e , p a r 

la r e c h e r c h e d u s e n s a t i o n n e l . 
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Les m e s s a g e s i n c r i m i n é s é t a i e n t d o n c e m p r u n t s d ' u n e p a r t i c u l i è r e i m p r u d e n c e et on t 

c o n t r i b u é à fa i re e n f l e r u n e r u m e u r e n r é p a n d a n t les a l l é g a t i o n s d i f f a m a t o i r e s . 

E n ce q u i c o n c e r n e l ' i m p u t a t i o n fa i te à M . J u n o t d e ne p a s avo i r é t é u n v r a i r é s i s t a n t , 

le t r i b u n a l r e l è v e q u e les p i è c e s p r o d u i t e s p a r la d é f e n s e son t i n s u f f i s a n t e s p o u r 

r e m e t t r e e n c a u s e l ' ac t iv i t é de r é s i s t a n t d e la p a r t i e c ivi le , a t t e s t é e a u d e m e u r a n t p a r 

le c h e f d u r é s e a u M a s s é n a , J e a n - C l a u d e A a r o n , p a r le co lone l R é m y et p a r p l u s i e u r s 

p e r s o n n e s d ' o r i g i n e j u i v e r a p p e l a n t l ' a ide q u i l e u r a é t é a p p o r t é e p a r le p l a i g n a n t 

p e n d a n t l ' O c c u p a t i o n . 

P o u r l ' e n s e m b l e de ces m o t i f s , le b é n é f i c e de la b o n n e foi n e p e u t ê t r e r e t e n u . » 

Sur la responsab i l i t é du d e u x i è m e r e q u é r a n t en sa qua l i t é de d i r e c t e u r 

de la publ ica t ion , le t r i buna l co r rec t ionne l conclut qu ' i l pouvai t ê t r e 

exoné ré de t ou t e responsab i l i t é à ra ison du p r e m i e r c o m m u n i q u é , 

p rononcé en di rect , pa r le t r o i s i ème r e q u é r a n t le 31 j a n v i e r à 18 heu re s . 

Il c o n s t a t a c e p e n d a n t q u e le message avait é té repr i s d a n s son in t ég ra l i t é 

ou sous u n e forme condensée p a r les divers p r é s e n t a t e u r s qu i se succé

d è r e n t ensu i t e à l ' a n t e n n e , et j u g e a que ce t t e « r é p é t i t i o n s y s t é m a t i q u e 

des propos poursu iv i s» devai t ê t r e ass imi lée à une «diffusion en bouc le» , 

e n t r a n t d a n s les prévis ions de l 'ar t ic le 93-3 de la loi de 1982. Le t r ibuna l 

conclut c o m m e il suit : 

« [Le d e u x i è m e r e q u é r a n t ] , d i r e c t e u r d e p u b l i c a t i o n , d o n t le d e v o i r e s t d e c o n t r ô l e r ce 

q u i es t d i f fusé s u r la c h a î n e q u ' i l d i r i g e , es t d o n c , d e d r o i t , r e s p o n s a b l e c o m m e a u t e u r 

p r i n c i p a l d u dé l i t de d i f f a m a t i o n . » 

7. Saisie p a r les r e q u é r a n t s , la 11' c h a m b r e des appels cor rec t ionne l s 

de la cour d ' appe l de Pa r i s conf i rma le j u g e m e n t du 25 n o v e m b r e 1997 pa r 

un a r r ê t du 17 j u i n 1998. 

Elle soul igna n o t a m m e n t q u e les d o c u m e n t s p rodu i t s p a r les r e q u é 

r a n t s « m o n t r [ a i ] e n t u n fonc t ionna i re assidu à accompl i r sa t â che n o t a m 

m e n t de m a i n t i e n de l 'o rdre public et de défense des i n t é r ê t s po l i t iques du 

g o u v e r n e m e n t [ ; ] ils ne p e r m e t t [ a i ] e n t pas d ' éc r i re sans faire p reuve 

d 'excès q u e M. J u n o t a u r a i t supervisé les c a m p s et pr is u n e pa r t d a n s la 

d é p o r t a t i o n des juif s ». 

Sur la r esponsab i l i t é du d e u x i è m e r e q u é r a n t en ver tu de l 'ar t icle 93-3 

de la loi de 1982, la cour d ' appe l soul igna ce qui suit : 

« (...) Le s e n s d u t e x t e es t d ' e x o n é r e r le d i r e c t e u r d e p u b l i c a t i o n d ' u n o r g a n e a u d i o 

v i sue l e n cas d ' é m i s s i o n e n d i r e c t q u ' i l n e p e u t e f f i c a c e m e n t s u r v e i l l e r e t c o n t r ô l e r q u a n t 

à s o n c o n t e n u . T e l n ' e s t p a s le c a s d ' u n b u l l e t i n d ' i n f o r m a t i o n r é p é t i t i f d o n t le c o n t e n u 

p e u t ê t r e su rve i l l é et c o n t r ô l é p o u r p e u q u e l 'on p r e n n e d e s d i s p o s i t i o n s à c e t t e fin. Il est 

d ' a i l l e u r s c o n v a i n c a n t d ' o b s e r v e r q u e t e l a é t é le c a s à p a r t i r d e la m a t i n é e du 1" févr ie r 

où le c o n t e n u d u m e s s a g e q u e r e l l é a é t é m o d i f i é . A u s s i c 'es t a j o u t e r à la n o t i o n d e 

fixation p r é a l a b l e q u e de s o u t e n i r q u ' i l do i t y avo i r un e n r e g i s t r e m e n t . L a fixation p e u t 

a u s s i b i e n r é s u l t e r d ' u n m o d e de c o m m u n i c a t i o n fondé s u r la r é p é t i t i o n q u i r e q u i e r t 

e f f e c t i v e m e n t u n e f i xa t i on d u c o n t e n u d e l ' i n f o r m a t i o n m a i s p a s n é c e s s a i r e m e n t le 

r e c o u r s à u n p r o c é d é m é c a n i q u e . L à r é s i d e la d i f f é r e n c e a v e c le « d i r e c t » où il n 'y a p a s 

d e r é p é t i t i o n . » 
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P a r a i l leurs , la cour d ' appe l o r d o n n a , à t i t r e de r é p a r a t i o n civile, la 

l ec ture sur F r a n c e Info, t ou t e s les deux h e u r e s p e n d a n t v i n g t - q u a t r e 

h e u r e s , d a n s le mois su ivant la d a t e à laque l le l ' a r rê t se ra i t devenu 

définitif, du c o m m u n i q u é s u i v a n t : 

« P a r u n a r r ê t d e la c o u r d ' a p p e l d e P a r i s ( 1 1 ' " " ' c h a m b r e - s e c t i o n A ) , 

M . B e r t r a n d G a l l i c h e r , j o u r n a l i s t e , e t M . M i c h e l Boyon , d i r e c t e u r de p u b l i c a t i o n d e la 

s o c i é t é R a d i o F r a n c e , o n t é t é c o n d a m n é s à u n e a m e n d e de 2 0 0 0 0 F R F c h a c u n et a u 

p a y e m e n t d e d o m m a g e s - i n t é r ê t s p o u r avo i r d i f f a m é M . M i c h e l J u n o t , a n c i e n s o u s -

p r é f e t d e P i t h i v i c r s . C e t t e d é c i s i o n fait s u i t e à la d i f fus ion , les 31 j a n v i e r et 1" févr ie r 

1997, d e c o m m u n i q u é s i m p u t a n t f a u s s e m e n t à M . M i c h e l j u n o t d ' a v o i r j o u é u n rô le d a n s 

la d é p o r t a t i o n d ' u n m i l l i e r de j u i f s e t m e t t a n t e n c a u s e s a n s f o n d e m e n t sa q u a l i t é d e 

r é s i s t a n t . » 

Sur la ques t ion de la diffusion de ce m e s s a g e , l ' a r rê t ind ique ce qui suit : 

« L a C o u r e n v i s a g e d e c o n f i r m e r la d i f fus ion d ' u n c o m m u n i q u é s u r les o n d e s de 

F r a n c e In fo q u i p a r a î t u n e m e s u r e p r o p o r t i o n n e l l e a u d o m m a g e c o m m i s m a i s q u e la 

d é f e n s e c o n s i d è r e c o m m e c o n t r a i r e a u x d i s p o s i t i o n s d e s a r t i c l e s 6 et 10 d e la C o n v e n 

t ion (...) 

T e l l e n ' e s t p a s l ' a n a l y s e d e la C o u r . E n effet , la l i b e r t é d ' e x p r e s s i o n p r o t é g é e p a r 

l ' a r t i c l e 10 de la C o n v e n t i o n (...) p e u t fa i re l 'obje t d e s r e s t r i c t i o n s n é c e s s a i r e s à la 

r é p u t a t i o n d ' a u t r u i ce q u i es t le cas e n l ' e s p è c e . S a n s d o u t e la m e s u r e a u r a p o u r effet , 

c o m m e l ' i n d i q u e la d é f e n s e , d e r é d u i r e « la s u r f a c e é d i t o r i a l e » de F r a n c e Info, m a i s t e l l e 

es t d é j à la s i t u a t i o n d e s o r g a n e s d e p r e s s e é c r i t e et o n ne voit p a s , s u r ce p o i n t , ce q u i 

p e u t j u s t i f i e r u n e d i s t i n c t i o n e n t r e les s u p p o r t s d ' i n f o r m a t i o n . 

E n f i n , on ne s a u r a i t j u s t i f i e r a u r e g a r d d u j u s t i c i a b l e , d o n t les d r o i t s son t é g a l e m e n t 

é m i n e n t s , le r e fu s d ' u n e r é p a r a t i o n c o n c r è t e q u e c o n s t i t u e la p u b l i c a t i o n d ' u n c o m m u 

n i q u e p a r la s e u l e r a i s o n q u e le s u p p o r t t e c h n i q u e - a u d i o v i s u e l - es t d i f f é r en t du 

s u p p o r t c l a s s i q u e de l ' éc r i t . 

E n o u t r e , r i e n d a n s la d é c i s i o n d e d i f fuse r u n c o m m u n i q u é ne p e u t ê t r e c o n s i d é r é 

c o m m e c o n t r a i r e a u d r o i t à un p r o c è s é q u i t a b l e a u s e n s de l ' a r t i c l e 6 d e la C o n v e n t i o n 

( • • • ) » 

8. Les r e q u é r a n t s se p o u r v u r e n t en cassa t ion . Ils s o u t e n a i e n t n o t a m 

m e n t que la cour d ' appe l avai t m é c o n n u le p r inc ipe de l ' i n t e rp r é t a t i on 

s t r i c te de la loi péna le en é t e n d a n t la p r é s o m p t i o n i n s t i t u é e pa r 

l 'ar t ic le 93-3 d e la loi de 1982 faisant du d i r e c t e u r de la publ ica t ion 

l ' a u t e u r de l ' infract ion lo r sque «le m e s s a g e inc r iminé a fait l 'objet d ' u n e 

fixation p réa l ab l e à sa c o m m u n i c a t i o n au pub l ic» , à l 'hypothèse « d ' u n 

m o d e de c o m m u n i c a t i o n fondé sur la r é p é t i t i o n » . Invoquan t en pa r t i 

cul ier les ar t ic les 6 et 10 de la C o n v e n t i o n , ils se p l a igna ien t en o u t r e 

de ce q u e l ' a r rê t a t t a q u é avai t o r d o n n é la diffusion sur F r a n c e Info 

du c o m m u n i q u é s u s m e n t i o n n é ; ils exposa ien t e s s en t i e l l emen t q u e la 

«pub l i ca t ion d ' un c o m m u n i q u é jud i c i a i r e , qu i cons t i tue u n e vér i t ab le 

pe ine civile, n 'es t p révue pa r a u c u n t e x t e » . 

La c h a m b r e c r imine l le de la C o u r de cassa t ion re je ta le pourvoi pa r un 

a r r ê t du 8 j u i n 1999. Elle r e t i n t n o t a m m e n t les moti fs s u i v a n t s : 
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« (...) A t t e n d u q u e p o u r d é c l a r e r le d i r e c t e u r de p u b l i c a t i o n , a u t e u r p r i n c i p a l d e 

l ' i n f r ac t ion v i s ée à la p r é v e n t i o n , e n a p p l i c a t i o n d e l ' a r t i c l e 93-3 d e la loi d u 29 j u i l l e t 

1982 s u r la c o m m u n i c a t i o n a u d i o v i s u e l l e , la c o u r d ' a p p e l r e t i e n t p a r d e s m o t i f s p r o p r e s 

ou a d o p t é s q u e les é m i s s i o n s a y a n t r e p r o d u i t les p r o p o s l i t i g i eux a v a i e n t é t é e f f e c t u é e s , 

à l ' e x c e p t i o n d u p r e m i e r c o m m u n i q u é , s e l o n d e s m o d e s de d i f fus ion r é p é t i t i v e d e 

t e x t e s r e p r i s s y s t é m a t i q u e m e n t d a n s l e u r i n t é g r a l i t é ou s o u s f o r m e c o n d e n s é e d u r a n t 

vingt-quatre h e u r e s ; 

Q u ' e l l e a j o u t e q u e le m o d e d e d i f fus ion d e s m e s s a g e s p e r m e t t a i t a u d i r e c t e u r d e 

p u b l i c a t i o n d ' e x e r c e r u n c o n t r ô l e s u r l ' i n f o r m a t i o n a v a n t sa di f fus ion a u p u b l i c ; 

A t t e n d u q u ' e n se p r o n o n ç a n t a in s i les j u g e s o n t fait l ' e x a c t e a p p l i c a t i o n d e la loi ; 

Q u ' e n effet do i t ê t r e c o n s i d é r é c o m m e a y a n t fait l 'objet d ' u n e fixation p r é a l a b l e à la 

c o m m u n i c a t i o n a u p u b l i c a u s e n s d e l ' a r t i c l e 93-3 [ p r é c i t é ] , le m e s s a g e q u i est diffusé d e 

façon r é p é t i t i v e s u r les o n d e s ; (...) 

(...) si les j u r i d i c t i o n s r é p r e s s i v e s ne p e u v e n t o r d o n n e r la p u b l i c a t i o n d e l e u r s 

d é c i s i o n s à t i t r e de p e i n e q u ' e n v e r t u d ' u n e d i s p o s i t i o n e x p r e s s e d e la loi, e l l es peuvent 

la p r e s c r i r e à t i t r e d e r é p a r a t i o n de la d e m a n d e de la p a r t i e civile ; q u e c e t t e r é p a r a t i o n , 

qu i es t p r e s c r i t e s e lon les m o d a l i t é s a d a p t é e s a u x e x i g e n c e s d u s u p p o r t t e c h n i q u e 

c o n c e r n é p a r la p u b l i c a t i o n , [ n ' e s t ] p a s c o n t r a i r [ e ] a u x d i s p o s i t i o n s c o n v e n t i o n n e l l e s 

v i sées a u m o y e n . » 

9. Le c o m m u n i q u é cité au p a r a g r a p h e 7 ci-dessus fut lu sur F r a n c e 

Info, e n t r e le 31 ju i l le t et le 1" août 1999. 

B. Le d r o i t i n t e r n e p e r t i n e n t 

/. Dispositions répressives 

11. L 'a r t ic le 93-3 de la loi du 29 ju i l le t 1982 sur la c o m m u n i c a t i o n 

audiovisuel le est ainsi r é d i g é : 

« A u cas où l ' u n e d e s i n f r a c t i o n s p r é v u e s p a r le c h a p i t r e I V de la loi du 29 ju i l le t 1881 

s u r la l i b e r t é de la p r e s s e est c o m m i s e p a r un m o y e n d e c o m m u n i c a t i o n a u d i o v i s u e l l e , le 

d i r e c t e u r d e la p u b l i c a t i o n (...) s e r a p o u r s u i v i c o m m e a u t e u r p r i n c i p a l , l o r s q u e le 

m e s s a g e i n c r i m i n é a fait l 'obje t d ' u n e fixation p r é a l a b l e à sa c o m m u n i c a t i o n a u p u b l i c . 

L o r s q u e le d i r e c t e u r (...) d e la p u b l i c a t i o n s e r a m i s e n c a u s e , l ' a u t e u r s e r a p o u r s u i v i 

c o m m e c o m p l i c e . 

(...) 

( . . . )> . 
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2. La loi n" 86-1067 du 30 septembre 1986 (modifiée) relative à la liberté de 

communication 

a) La l i b e r t é d e c o m m u n i c a t i o n a u d i o v i s u e l l e 

12. L 'ar t ic le l i r de la loi du 30 s e p t e m b r e 1986 g a r a n t i t la l iber té de 

c o m m u n i c a t i o n audiovisuel le en ces t e r m e s : 

« L a c o m m u n i c a t i o n a u d i o v i s u e l l e es t l i b re . 

L ' e x e r c i c e d e c e t t e l i b e r t é ne p e u t ê t r e l i m i t e q u e d a n s la m e s u r e r e q u i s e , d ' u n e p a r t , 

p a r le r e s p e c t d e la d i g n i t é d e la p e r s o n n e h u m a i n e , d e la l i b e r t é e t d e la p r o p r i é t é 

d ' a u t r u i , d u c a r a c t è r e p l u r a l i s t e de l ' e x p r e s s i o n d e s c o u r a n t s d e p e n s é e e t d ' o p i n i o n e t , 

d ' a u t r e p a r t , p a r la s a u v e g a r d e d e l ' o r d r e p u b l i c , p a r les b e s o i n s d e la d é f e n s e n a t i o n a l e , 

p a r les e x i g e n c e s d e se rv ice p u b l i c , p a r les c o n t r a i n t e s t e c h n i q u e s i n h é r e n t e s a u x 

m o y e n s d e c o m m u n i c a t i o n , a i n s i q u e p a r la n é c e s s i t é d e d é v e l o p p e r u n e i n d u s t r i e 

n a t i o n a l e d e p r o d u c t i o n a u d i o v i s u e l l e . 

Le C o n s e i l s u p é r i e u r d e l ' a u d i o v i s u e l , a u t o r i t é i n d é p e n d a n t e , g a r a n t i t l ' e x e r c i c e d e 

c e t t e l i b e r t é d a n s les c o n d i t i o n s dé f in i e s p a r la p r é s e n t e loi. 

Il a s s u r e l ' é g a l i t é de t r a i t e m e n t ; il g a r a n t i t l ' i n d é p e n d a n c e et l ' i m p a r t i a l i t é d u 

s e c t e u r p u b l i c d e la r ad iod i f fus ion s o n o r e et de la t é l é v i s i o n ; il ve i l le à f avo r i s e r la 

l ib re c o n c u r r e n c e e t l ' é t a b l i s s e m e n t d e r e l a t i o n s n o n d i s c r i m i n a t o i r e s e n t r e é d i t e u r s e t 

d i s t r i b u t e u r s d e s e r v i c e s ; il vei l le à la q u a l i t é et à la d i v e r s i t é d e s p r o g r a m m e s , a u 

d é v e l o p p e m e n t d e la p r o d u c t i o n et d e la c r é a t i o n a u d i o v i s u e l l e s n a t i o n a l e s a in s i q u ' à la 

d é f e n s e et à l ' i l l u s t r a t i o n d e la l a n g u e et d e la c u l t u r e f r a n ç a i s e s . II p e u t f o r m u l e r d e s 

p r o p o s i t i o n s s u r l ' a m é l i o r a t i o n d e la q u a l i t é d e s p r o g r a m m e s . 

Il p e u t a d r e s s e r a u x é d i t e u r s et d i s t r i b u t e u r s d e s e r v i c e s de c o m m u n i c a t i o n 

a u d i o v i s u e l l e d e s r e c o m m a n d a t i o n s r e l a t i v e s a u r e s p e c t d e s p r i n c i p e s é n o n c é s d a n s la 

p r é s e n t e loi. C e s r e c o m m a n d a t i o n s son t p u b l i é e s au Journal officiel d e la R é p u b l i q u e 

f r a n ç a i s e . » 

b) L e s s o c i é t é s n a t i o n a l e s d e p r o g r a m m e e t la s o c i é t é R a d i o F r a n c e 

13. Aux t e r m e s de l 'ar t icle 43-11 de la loi, les sociétés na t iona le s de 

p r o g r a m m e : 

«( . . . ) p o u r s u i v e n t , d a n s l ' i n t é r ê t g é n é r a l , d e s m i s s i o n s d e s e r v i c e p u b l i c . E l les offrent 

a u pub l i c , p r i s d a n s t o u t e s ses c o m p o s a n t e s , u n e n s e m b l e de p r o g r a m m e s et d e s e rv i ce s 

q u i se c a r a c t é r i s e n t p a r l e u r d i v e r s i t é et l e u r p l u r a l i s m e , l e u r e x i g e n c e de q u a l i t é et 

d ' i n n o v a t i o n , le r e s p e c t d e s d r o i t s d e la p e r s o n n e et d e s p r i n c i p e s d é m o c r a t i q u e s 

c o n s t it u t i o n n e l l c m c n t dé f in i s . 

E l l e s p r é s e n t e n t u n e offre d ive r s i f i ée d e p r o g r a m m e s e n m o d e s a n a l o g i q u e e t n u m é 

r i q u e d a n s les d o m a i n e s d e l ' i n f o r m a t i o n , d e la c u l t u r e , d e la c o n n a i s s a n c e , du d i v e r t i s 

s e m e n t et d u s p o r t . E l les f a v o r i s e n t le d é b a t d é m o c r a t i q u e , les é c h a n g e s e n t r e les 

d i f f é r e n t e s p a r t i e s d e la p o p u l a t i o n a in s i q u e l ' i n s e r t i o n soc i a l e et la c i t o y e n n e t é . E l les 

a s s u r e n t la p r o m o t i o n d e la l a n g u e f r a n ç a i s e et m e t t e n t e n v a l e u r le p a t r i m o i n e c u l t u r e l 

e t l i n g u i s t i q u e d a n s s a d i v e r s i t é r é g i o n a l e et l oca le . E l l e s c o n c o u r e n t a u d é v e l o p p e m e n t 

et à la d i f fus ion d e la c r é a t i o n i n t e l l e c t u e l l e et a r t i s t i q u e e t d e s c o n n a i s s a n c e s c i v i q u e s , 

é c o n o m i q u e s , s o c i a l e s , s c i e n t i f i q u e s et t e c h n i q u e s a in s i q u ' à l ' é d u c a t i o n à l ' a u d i o v i s u e l 

e t a u x m é d i a s . 
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El les f a v o r i s e n t , p a r d e s d i spos i t i f s a d a p t é s , l ' accès d e s p e r s o n n e s s o u r d e s et 

m a l e n t e n d a n t e s a u x p r o g r a m m e s q u ' e l l e s d i f f u s e n t . 

E l l e s a s s u r e n t l ' h o n n ê t e t é , l ' i n d é p e n d a n c e et le p l u r a l i s m e de l ' i n f o r m a t i o n a in s i q u e 

l ' e x p r e s s i o n p l u r a l i s t e d e s c o u r a n t s de p e n s é e et d ' o p i n i o n d a n s le r e s p e c t d u p r i n c i p e 

d ' é g a l i t é de t r a i t e m e n t e t d e s r e c o m m a n d a t i o n s du C o n s e i l s u p é r i e u r d e l ' a u d i o v i s u e l . 

L e s o r g a n i s m e s d u s e c t e u r p u b l i c d e la c o m m u n i c a t i o n a u d i o v i s u e l l e , p o u r l ' exe rc i ce 

d e l e u r s m i s s i o n s , c o n t r i b u e n t à l ' a c t i on a u d i o v i s u e l l e e x t é r i e u r e , a u r a y o n n e m e n t d e la 

f r a n c o p h o n i e et à la d i f fus ion d e la c u l t u r e et d e la l a n g u e f r a n ç a i s e s d a n s le m o n d e . Ils 

s ' a t t a c h e n t à d é v e l o p p e r les n o u v e a u x s e r v i c e s s u s c e p t i b l e s d ' e n r i c h i r ou d e c o m p l é t e r 

l e u r offre d e p r o g r a m m e s a in s i q u e les n o u v e l l e s t e c h n i q u e s d e p r o d u c t i o n et de 

d i f fus ion d e s p r o g r a m m e s et s e rv i ce s d e c o m m u n i c a t i o n a u d i o v i s u e l l e . 

C h a q u e a n n é e , u n r a p p o r t est d é p o s é a u P a r l e m e n t afin de fa i re l ' é t a l d e l ' a p p l i c a t i o n 

d e s d i s p o s i t i o n s du p r é s e n t a r t i c l e . » 

S 'agissant plus p a r t i c u l i è r e m e n t de la société na t iona le de p r o g r a m m e 

Rad io F r a n c e , l 'ar t ic le 44.111 de la loi précise qu 'e l l e est c h a r g é e de conce

voir et de p r o g r a m m e r des émiss ions de radiodiffusion sonore à c a r a c t è r e 

na t iona l et local, des t inées à ê t r e diffusées sur tout ou pa r t i e d u t e r r i t o i r e 

mé t ropo l i t a i n , qu 'e l l e favorise l ' express ion rég iona le su r ses a n t e n n e s 

décen t r a l i s ées sur l ' ensemble du t e r r i t o i r e , et valorise le p a t r i m o i n e et la 

c réa t ion a r t i s t i que , n o t a m m e n t g râce aux fo rma t ions mus ica les d o n t elle 

a s su re la ges t ion et le d é v e l o p p e m e n t . 

U n cah ie r des cha rges fixe p a r décre t définit les obl iga t ions des sociétés 

na t iona le s de p r o g r a m m e - n o t a m m e n t celles qu i sont liées à leurs 

miss ions éduca t ive , cu l tu re l l e et sociale - et précise en pa r t i cu l i e r les 

moda l i t é s de p r o g r a m m a t i o n de leurs émiss ions publ ic i ta i res (ar t ic le 48 

de la loi). 

Des c o n t r a t s d 'objectifs et de moyens - d ' u n e d u r é e de trois à cinq ans -

sont en o u t r e conclus e n t r e l 'E ta t et c h a c u n e des sociétés . Ils d é t e r m i n e n t 

n o t a m m e n t , d a n s le respec t des miss ions de service public définies à 

l 'ar t icle 4 3 - 1 1 : les axes p r io r i t a i r e s d e son d é v e l o p p e m e n t , d o n t les 

e n g a g e m e n t s pris au t i t r e de la d ivers i té et l ' innovat ion d a n s la c r é a t i o n ; 

le coût prévis ionnel de ses act iv i tés p o u r c h a c u n e des a n n é e s conce rnées , 

et les i n d i c a t e u r s q u a n t i t a t i f s et qua l i t a t i f s d ' exécu t ion et d e r é s u l t a t s qui 

sont r e t e n u s ; le m o n t a n t des ressources pub l iques d e v a n t lui ê t r e affec

tées en ident i f iant celles p r i o r i t a i r e m e n t consacrées au d é v e l o p p e m e n t 

des b u d g e t s de p r o g r a m m e s ; le m o n t a n t du p rodui t a t t e n d u des r ece t t e s 

p rop re s , n o t a m m e n t celles issues de la publ ic i té de m a r q u e s et du pa r r a i 

nage ; les perspec t ives é c o n o m i q u e s p o u r les services qu i d o n n e n t lieu au 

p a i e m e n t d 'un prix (ar t ic le 53.1 de la loi). 

14. C h a q u e a n n é e , à l 'occasion du vote de la loi de f inances, le Par le 

m e n t au to r i se la pe rcep t ion de la taxe d é n o m m é e « redevance pour droi t 

d ' u s a g e » , assise sur les appa re i l s r é c e p t e u r s de télévision, et approuve 

la r épa r t i t i on des ressources publ iques affectées au c o m p t e d 'emploi 

de la r edevance e n t r e les sociétés F rance Télévision, Rad io F rance , 
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Radio F rance In t e rna t i ona l e , Réseau France O u t r e - m e r , la société A R T E -

F r a n c e et l ' Ins t i tu t na t iona l de l 'audiovisuel (ar t icle 53.III de la loi). 

15. Le Conse i l s u p é r i e u r de l 'audiovisuel (CSA) est c h a r g é de veil ler à 

ce q u e lesdi tes sociétés r e s p e c t e n t les obl iga t ions qui leur sont imposées 

p a r les t ex t e s législatifs et r é g l e m e n t a i r e s ; il dispose d 'un pouvoir coerci t i f 

en la m a t i è r e (ar t ic les 48-1 et su ivan ts de la loi). 

16. La société Rad io F r a n c e , dont l 'Eta t d é t i e n t la to ta l i t é du capi ta l , 

es t en pr incipe soumise à la législat ion sur les sociétés a n o n y m e s , et ses 

s t a t u t s sont app rouvés par déc re t (ar t ic le 47 de la loi). Son conseil d ' a d m i 

n i s t r a t i on est composé de douze m e m b r e s don t le m a n d a t est de cinq a n s : 

deux p a r l e m e n t a i r e s dés ignés r e s p e c t i v e m e n t pa r l 'Assemblée na t iona le 

et le Séna t , q u a t r e r e p r é s e n t a n t s de l 'E ta t , q u a t r e « p e r s o n n a l i t é s qual i 

fiées» n o m m é e s pa r le CSA et deux r e p r é s e n t a n t s du p e r s o n n e l ; il est 

p rés idé pa r l 'un de ses m e m b r e s , dés igné par le CSA (ar t ic les 47-2 et 47-3 

de la loi). 

c) Les radios dites «privées» 

17. P o u r exe rce r leur act ivi té , les radios pr ivées d i tes « p e r m a n e n t e s » 

u t i l i sant la voie h e r t z i e n n e doivent ê t r e t i t u l a i r e s d ' une au to r i s a t i on 

p réa lab le d ' émiss ion , dé l ivrée p a r le CSA (ar t ic le 22 de la loi). La procé

d u r e d ' au to r i s a t i on c o m p o r t e p lus ieurs é t a p e s : le CSA publ ie un appel 

aux c a n d i d a t u r e s qu i précise les zones g é o g r a p h i q u e s et les ca t égor i e s de 

radios conce rnées (la déf ini t ion de cinq ca tégor ies pour les radios pr ivées 

vise à g a r a n t i r la d ivers i té et l ' équi l ibre du paysage r a d i o p h o n i q u e d a n s 

c h a q u e région) ; au t e r m e de cet appe l , il a r r ê t e la liste des c a n d i d a t s 

recevables puis p rocède à l eur p r é sé l ec t i on ; au vu des d é c l a r a t i o n s de 

c a n d i d a t u r e s , le CSA établ i t la l iste des f réquences pouvan t ê t r e a t t r i 

b u é e s ; enfin, ap r è s avoir s igné u n e conven t ion avec c h a q u e o p é r a t e u r , il 

dél ivre les au to r i s a t i ons de diffusion pour une d u r é e m a x i m a l e de cinq ans 

— ces au to r i s a t i ons p e u v e n t ê t r e r econdu i t e s hors appe l aux c a n d i d a t u r e s 

d a n s la l imi te de deux fois et p o u r u n e d u r é e de cinq ans à c h a q u e fois. 

Le C S A accorde les au to r i s a t i ons « e n a p p r é c i a n t l ' in té rê t de c h a q u e 

projet pour le publ ic , au r e g a r d des impéra t i f s p r io r i t a i r e s q u e sont la 

s a u v e g a r d e du p lu r a l i sme des c o u r a n t s d ' express ion sociocul ture ls , la 

diversif icat ion des o p é r a t e u r s , et la nécess i té d 'évi ter les abus de posi t ion 

d o m i n a n t e ainsi q u e les p r a t i q u e s e n t r a v a n t le l ibre exerc ice de la 

concu r r ence » (ar t ic le 29 de la loi) . 

Aux t e r m e s de l 'ar t ic le 28 de la loi, la convent ion p réc i t ée «fixe les 

règles pa r t i cu l i è res appl icables au service, c o m p t e t enu de l ' é t e n d u e de la 

zone desserv ie , de la p a r t du service d a n s le m a r c h é publ ic i t a i re , du 

respec t de l 'égal i té de t r a i t e m e n t e n t r e les différents services et des 

condi t ions de concu r r ences p r o p r e s à chacun d ' e u x » . Elle con t i en t 

n o t a m m e n t les règles déon to log iques ainsi q u e des e n g a g e m e n t s pa r t i -
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cul iers relat i fs aux p r o g r a m m e s : les q u o t a s de c h a n s o n d ' express ion 

française (au m i n i m u m 40 % en pr inc ipe) et la par t consac rée aux 

« n o u v e a u x t a l e n t s » (au m i n i m u m 20 % en p r inc ipe ) , les moda l i t é s 

d ' inse r t ion des messages publ ic i ta i res et la d u r é e m a x i m a l e de ceux-ci , le 

p r o g r a m m e d ' i n t é r ê t local (au m i n i m u m trois h e u r e s pa r j o u r ) , la d u r é e 

q u o t i d i e n n e des messages de publ ic i té locale. 

18. Le CSA est c h a r g é de veiller à ce q u e les p r o g r a m m a t e u r s 

r e s p e c t e n t les obl iga t ions qu i leur sont imposées pa r les t ex t e s législatifs 

et r é g l e m e n t a i r e s ; il dispose d 'un pouvoir coerci t i f en la m a t i è r e 

(ar t ic les 42 et su ivan t s de la loi). 

C. La R e c o m m a n d a t i o n n° R (96) 10 d u C o m i t é d e s M i n i s t r e s du 

C o n s e i l d e l 'Europe a u x Etats m e m b r e s 

19. Le 11 s e p t e m b r e 1996, lors de la 573'' r é u n i o n des Dé l égués des 

Min i s t r e s , le C o m i t é des Min i s t r e s du Conse i l de l 'Europe a adop té la 

R e c o m m a n d a t i o n n" R (96) 10 c o n c e r n a n t la g a r a n t i e de l ' i ndépendance 

du service publ ic de la radiodiffusion, don t le p r é a m b u l e r appe l l e que 

« l ' i n d é p e n d a n c e des méd ia s , y compr i s ceux du sec t eu r de la radio

diffusion, est essent ie l le au f o n c t i o n n e m e n t d ' u n e société d é m o c r a t i q u e » 

et soul igne « l ' i m p o r t a n c e q u [ e le C o m i t é des Min i s t r e s ] a t t a c h e au 

respec t de ce t t e i n d é p e n d a n c e , en par t i cu l ie r de la par t des gouve rne 

m e n t s ». 

Le C o m i t é des Min i s t r e s r e c o m m a n d e aux g o u v e r n e m e n t s des E t a t s 

m e m b r e s « d ' i n c l u r e dans leur légis lat ion na t iona le ou d a n s les t ex tes 

rég issan t les o r g a n i s m e s de radiodiffusion de service public des dispo

si t ions g a r a n t i s s a n t l ' i ndépendance de ceux-ci» , c o n f o r m é m e n t à des 

l ignes d i rec t r ices a n n e x é e s . Celles-ci p réc i sen t n o t a m m e n t q u e le cad re 

j u r i d i q u e r ég i s san t les o r g a n i s m e s de radiodiffusion de service public 

devra i t c l a i r e m e n t af f i rmer leur i n d é p e n d a n c e éd i tor ia le et l eur au to 

nomie ins t i t u t ionne l l e , en pa r t i cu l i e r d a n s des d o m a i n e s tels q u e la 

déf ini t ion de la p r o g r a m m a t i o n , la concep t ion et la p ro d u c t i o n des 

p r o g r a m m e s , l 'édi t ion et la p r é s e n t a t i o n des p r o g r a m m e s d ' in fo rma t ion 

et d ' a c tua l i t é , l ' o rgan i sa t ion des act ivi tés du service, le r e c r u t e m e n t , 

l ' emploi et la ges t ion du pe r sonne l employé d a n s le c ad re du service, 

l ' acha t , la locat ion, la ven t e et l 'emploi de b iens ou de services, la ges t ion 

des ressources financières, la p r é p a r a t i o n et l ' exécut ion du budge t du 

service, la négoc ia t ion , la p r é p a r a t i o n et la s i g n a t u r e des ac tes j u r i d i q u e s 

liés au f o n c t i o n n e m e n t du service, et la r e p r é s e n t a t i o n du service en 

ju s t i ce et avec les t i e r s . Elles a jou ten t , en pa r t i cu l i e r , q u e « les act ivi tés 

de p r o g r a m m a t i o n des o r g a n i s m e s de radiodiffusion de service public ne 

peuven t faire l 'objet d ' a u c u n e forme de c e n s u r e » et q u ' « a u c u n cont rô le 

a priori des act ivi tés des o r g a n i s m e s de radiodiffusion de service publ ic ne 
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peu t ê t r e exercé pa r des pe r sonnes ou des ins tances e x t é r i e u r e s en dehor s 

des cas excep t ionne l s prévus pa r la loi». 

Les « l ignes d i r ec t r i ce s» i nd iquen t en o u t r e ( n o t a m m e n t ) que les règles 

rég i s san t le s t a t u t des o r g a n e s de ges t ion et des o r g a n e s de survei l lance 

des o r g a n i s m e s de radiodiffusion de service publ ic dev ra i en t ê t re définies 

de m a n i è r e à évi ter q u e ces o r g a n e s pu i ssen t faire l 'objet d ' i ngé rences 

pol i t iques ou a u t r e s . 

Elles a jou ten t q u e les règles régissant le financement des o r g a n i s m e s 

de radiodiffusion de service public dev ra i en t ê t r e fondées su r le pr inc ipe 

selon lequel les E t a t s m e m b r e s s ' engagen t à m a i n t e n i r et , si nécessa i re , 

à é tab l i r un cadre de f i n a n c e m e n t sûr , app rop r i é et t r a n s p a r e n t , g a r a n 

t i ssant auxd i t s o r g a n i s m e s les moyens nécessa i res à l ' exécut ion de leurs 

miss ions . Elles p réc i sen t en pa r t i cu l i e r q u e , d a n s le cas où le financement 

est a s su ré en to ta l i t é ou en p a r t i e pa r u n e con t r ibu t ion r égu l i è re ou 

excep t ionne l le du budge t de l 'Eta t ou par la r edevance , le pouvoir de 

décision d é t e n u p a r des a u t o r i t é s e x t é r i e u r e s à l ' o rgan i sme de rad io

diffusion de service publ ic conce rné en ce qui conce rne le financement de 

cet o r g a n i s m e ne devra i t pas ê t re uti l isé par ces au to r i t é s pour exercer , 

d i r e c t e m e n t ou i n d i r e c t e m e n t , u n e inf luence su r l ' i ndépendance édi to

r ia le et l ' au tonomie ins t i tu t ionne l l e de cet o r g a n i s m e . 

G R I E F S 

20. I n v o q u a n t l 'ar t icle 7 § 1 de la Conven t ion , les r e q u é r a n t s 

d é n o n c e n t une appl ica t ion extens ive de la loi p é n a l e : en r e t e n a n t q u e le 

« m e s s a g e inc r iminé [avait] fait l 'objet d ' u n e Fixation p réa l ab l e à sa 

c o m m u n i c a t i o n au publ ic» alors q u e tous les bu l le t ins d ' i n fo rma t ion et 

flashs l i t igieux ava ien t é t é diffusés en d i rec t , les ju r id i c t ions i n t e r n e s 

a u r a i e n t fondé la responsab i l i t é péna le des d e u x i è m e et t ro i s i ème 

r e q u é r a n t s sur u n e i n t e r p r é t a t i o n « p a r ana log i e» de l 'ar t icle 93-3 de 

la loi n" 82-652 du 29 ju i l le t 1982 sur la c o m m u n i c a t i o n audiovisuel le 

(« la loi de 1982»). 

21 . I n v o q u a n t l 'art icle 6 § 2 de la Conven t i on et le dro i t à la 

p r é s o m p t i o n d ' innocence , les r e q u é r a n t s s o u t i e n n e n t q u e l 'ar t ic le 93-3 de 

la loi de 1982 c rée une p r é s o m p t i o n i r ré f ragable de responsab i l i t é à 

l ' encon t re du d i r e c t e u r de la pub l i ca t i on : sa r e sponsab i l i t é sera i t a u t o 

m a t i q u e m e n t et n é c e s s a i r e m e n t dédu i t e de sa fonction, sans qu ' i l puisse 

invoquer des p reuves con t r a i r e s , t e n a n t à son c o m p o r t e m e n t ou aux 

condi t ions de réa l i sa t ion de la publ ica t ion ou de la diffusion des infor

m a t i o n s . Les ju r id i c t ions i n t e r n e s a u r a i e n t ainsi dédu i t la responsab i l i t é 

péna le du d e u x i è m e r e q u é r a n t de l ' exis tence d ' un message r é p é t é et de sa 

q u a l i t é de d i r e c t e u r de la publ ica t ion . 
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I nvoquan t l 'ar t ic le 6 § 1 de la Conven t ion , les r e q u é r a n t s s o u t i e n n e n t 

q u e , tel q u ' i n t e r p r é t é pa r les ju r id i c t ions i n t e r n e s , l 'ar t ic le 93-3 de la loi de 

1982 condui t à une r u p t u r e de l 'égal i té des a r m e s : la cu lpabi l i té du 

d i r e c t e u r de la publ ica t ion se ra i t a u t o m a t i q u e m e n t d é d u i t e du seul fait 

m a t é r i e l de la diffusion de messages r é p é t é s - la p a r t i e pou r su ivan te 

n ' é t a n t pas t e n u e d e p rouve r son i n t e n t i o n dél ic tue l le - , a lors q u e le 

p révenu se t rouvera i t privé de la possibil i té d ' é t ab l i r des faits « d e n a t u r e 

à e x o n é r e r sa r e sponsab i l i t é» . 

22. I n v o q u a n t les ar t ic les 7 et 10 de la C o n v e n t i o n combinés , les 

r e q u é r a n t s se p l a ignen t de ce q u e la société r e q u é r a n t e a é t é c o n d a m n é e , 

au t i t r e de la r é p a r a t i o n du pré judice causé à la p a r t i e civile, à la diffusion 

d ' un c o m m u n i q u é . Selon eux , u n e telle c o n d a m n a t i o n s 'analyse en une 

« p e i n e » non p révue par la loi et c réée p a r le j u g e ; en c o n s é q u e n c e , elle 

m é c o n n a î t r a i t le p r inc ipe de légal i té des pe ines et cons t i t ue r a i t une 

« i n g é r e n c e d i s p r o p o r t i o n n é e d a n s l 'exercice de la l iber té d ' i n fo rma t ion 

e t d ' express ion ». 

23. I n v o q u a n t l 'ar t icle 10 de la Conven t ion , les r e q u é r a n t s d é n o n c e n t 

u n e viola t ion de leur dro i t à la l iber té de « c o m m u n i q u e r des informa

t i ons» r é s u l t a n t des sanc t ions et m e s u r e s p rononcées c o n t r e eux p a r les 

j u r id i c t ions i n t e rnes . 

E N D R O I T 

1. Sur la qualité de la société nationale de radiodiffusion Radio France à agir 

devant la Cour 

24. Le G o u v e r n e m e n t sou t i en t q u ' e n ra ison de son r a t t a c h e m e n t au 

sec t eu r public la société n a t i o n a l e de radiodiffusion Rad io F r a n c e n ' a pas 

qua l i t é p o u r saisir la C o u r en appl ica t ion de l 'ar t ic le 34 de la Conven t ion . 

Il rappe l le q u ' a u x t e r m e s de ce t t e disposi t ion seuls peuven t se p o r t e r 

r e q u é r a n t s les pe r sonnes phys iques , les o rgan i sa t ions non g o u v e r n e m e n 

ta les et les g roupes de pa r t i cu l i e r s . A l 'évidence, la société Rad io F r a n c e ne 

sera i t ni u n e p e r s o n n e phys ique ni un g roupe de pa r t i cu l i e r s ; elle ne sera i t 

pas d a v a n t a g e u n e o rgan i sa t i on non g o u v e r n e m e n t a l e . 

Sur ce d e r n i e r poin t , le G o u v e r n e m e n t se réfère à l ' a r rê t Les saints 

monastères c. Grèce du 9 d é c e m b r e 1994 (série A n" 301-A), d a n s lequel la 

C o u r a u r a i t d é t e r m i n é les c r i t è res p e r m e t t a n t de qual i f ier une en t i t é 

d ' o rgan i sa t ion non g o u v e r n e m e n t a l e au sens de l 'ar t icle 34 de la Conven

t i o n ; se ra ien t ainsi p e r t i n e n t s l 'or igine, les s t a t u t s , les miss ions , les 

p ré roga t ives et l ' i ndépendance de ladi te e n t i t é . 

Le G o u v e r n e m e n t expose en p r e m i e r lieu q u e l ' ex is tence et les 

s t a t u t s de la société Rad io F r a n c e sont d i r e c t e m e n t prévus p a r la loi. Sa 

c réa t ion r é su l t e r a i t de l 'ar t ic le 37 de la loi n° 82-652 du 29 ju i l l e t 1982 
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sur la c o m m u n i c a t i o n audiovisuel le ( ab rogé ) . Son ex is tence sera i t m a i n t e 

n a n t consac rée p a r la loi n" 86-1067 du 30 s e p t e m b r e 1986 re la t ive à la 

l iber té d e c o m m u n i c a t i o n , laquel le lui confierai t la mission de concevoir 

et p r o g r a m m e r des émiss ions de radiodiffusion (ar t ic le 44.III) , et p r é 

voira i t q u ' u n déc re t app rouve ses s t a t u t s (ar t ic le 47) et fixe un cah ie r des 

c h a r g e s déf in issant ses obl iga t ions (ar t ic le 48) . « P a r pa ra l l é l i sme des 

fo rmes» , la fusion et la d issolut ion de ce t t e société r e l ève ra i en t égale

m e n t de la loi. 

D e u x i è m e m e n t , le G o u v e r n e m e n t a joute q u e l 'ar t icle 43-11 de la loi 

du 30 s e p t e m b r e 1986 ind ique e x p r e s s é m e n t q u e la société Rad io F r a n c e 

poursu i t , « d a n s l ' in té rê t géné ra l , des miss ions de service publ ic» , 

lesquel les se ra ien t préc isées p a r ce t t e m ê m e disposi t ion ainsi q u e pa r 

l 'ar t icle 44.III de la m ê m e loi ; le cah ie r des c h a r g e s - app rouvé p a r un 

déc re t du 13 n o v e m b r e 1987 - c o m p r e n d r a i t q u a n t à lui plus d ' une 

c e n t a i n e d 'a r t ic les c o n c e r n a n t ses obl iga t ions , en pa r t i cu l i e r celles liées à 

ses miss ions éduca t ive , cu l tu re l l e et sociale. L 'ac t ion de la société Radio 

F rance ne sera i t donc pas c o m m a n d é e pa r des cons idé ra t ions d 'o rd re 

c o m m e r c i a l , mais pa r la nécess i té d ' a s s u r e r la q u a l i t é , l ' équi l ibre et le 

p lu r a l i sme de l ' in format ion sur tou t le t e r r i t o i r e na t iona l , y compr i s d a n s 

les zones mal desserv ies p a r les a u t r e s m é d i a s ; elle ne se ra i t pas soumise à 

la loi de la r en tab i l i t é . Au d e m e u r a n t , d iverses s ta t ions de diffusion 

r a d i o p h o n i q u e r e g r o u p é e s en son sein n ' a u r a i e n t q u ' u n faible t aux 

d ' é c o u t e ; l eur ex i s tence se jus t i f i e ra i t e s s en t i e l l emen t pa r la pou r su i t e 

d ' un objectif d ' i n t é r ê t g é n é r a l et leur f o n c t i o n n e m e n t ne p o u r r a i t pe rdu 

r e r q u e p a r leur a p p a r t e n a n c e au sec teu r publ ic . Le G o u v e r n e m e n t en 

dédu i t q u e la société Rad io F r a n c e a s su re u n e miss ion de service publ ic 

et poursu i t des «objectifs d ' a d m i n i s t r a t i o n p u b l i q u e » au sens de la 

j u r i s p r u d e n c e de la Cour . 

T r o i s i è m e m e n t , la société Rad io F r a n c e re lèvera i t de la tu te l l e de 

l 'E ta t . Son appe l la t ion officielle - société na t iona le de p r o g r a m m e Radio 

F r a n c e - en a t t e s t e r a i t , c o m m e le fait q u ' e n ve r tu de l 'ar t icle 47 de la loi 

du 30 s e p t e m b r e 1986 l 'E ta t d é t i e n t la to t a l i t é de son cap i ta l . P a r a i l leurs , 

ses o r g a n e s décis ionnels s e ra i en t composés de m a n i è r e à a s s u r e r la r e p r é 

sen t a t i on des i n t é r ê t s de l ' E t a t : p a r m i les douze m e m b r e s de son conseil 

d ' a d m i n i s t r a t i o n s i ége ra i en t d e u x p a r l e m e n t a i r e s dés ignés pa r l 'Assem

blée na t iona le et le S é n a t , q u a t r e r e p r é s e n t a n t s de l 'E ta t et q u a t r e 

pe r sonna l i t é s qual if iées n o m m é e s pa r le CSA, l u i -même composé de neuf 

m e m b r e s dés ignés p a r le p rés iden t de la R é p u b l i q u e et les p r é s iden t s de 

l 'Assemblée na t iona l e et du S é n a t ; son p rés iden t sera i t p a r e i l l e m e n t 

n o m m é et d é m i s pa r le CSA (ar t ic les 47-2 et 47-3 de la loi du 

30 s e p t e m b r e 1986). De surcro î t , sa pol i t ique sera i t d é t e r m i n é e pa r 

l ' E t a t : l 'ar t ic le 53 de la loi du 30 s e p t e m b r e 1986 prévoira i t en effet 

qu 'e l l e conclut avec lui des « c o n t r a t s d 'object i fs», lesquels d é t e r m i n e n t 

les « a x e s p r io r i t a i r e s de son d é v e l o p p e m e n t » ; son cah ie r des cha rges lui 
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impose ra i t des obl iga t ions de p r o g r a m m e . Enfin, son act ivi té sera i t 

con t rô lée p a r les a u t o r i t é s é t a t i q u e s . D ' u n e p a r t , c h a q u e a n n é e , le Par le 

m e n t déc ide ra i t de l ' a t t r i bu t ion de ressources à la société Rad io F r a n c e ; 

à ce t t e occasion, un r a p p o r t du g o u v e r n e m e n t p r é s e n t a n t un bi lan de 

l ' exécut ion des c o n t r a t s d'objectifs et un d o c u m e n t r e t r a ç a n t l 'activité 

des o p é r a t e u r s don t Rad io F r a n c e d é t i e n t plus de la moi t i é du capi ta l 

s e r a i en t a n n e x é s au projet de loi de finances. D ' a u t r e pa r t , la société 

Rad io F r a n c e sera i t t e n u e d ' ad re s se r au m i n i s t r e c h a r g é de la c o m m u 

nica t ion et au CSA un r appor t a n n u e l sur l ' exécut ion du cah ie r des 

missions et cha rges . 

Q u a t r i è m e m e n t , la société Rad io F r a n c e sera i t financée p a r l ' impôt 

(ar t ic le 53 de la loi du 30 s e p t e m b r e 1986) ou, p o u r le mo ins , p a r un 

p r é l è v e m e n t obl iga to i re p r é s e n t a n t , au r ega rd de la ques t ion de receva

bil i té q u e soulève la p r é s e n t e affaire, des c a r a c t è r e s qu i ne sont pas 

s u b s t a n t i e l l e m e n t d i f férents de ceux de l ' impôt . 

C i n q u i è m e m e n t , la société Rad io F r a n c e s u p p o r t e r a i t des sujét ions 

p r o p r e s au service publ ic , e x o r b i t a n t e s du droi t c o m m u n : le s t a t u t de son 

pe r sonne l sera i t soumis à ce r t a ines obl iga t ions fondées sur l ' ex igence de 

con t inu i t é du service public (ar t icle 57.III de la loi du 30 s e p t e m b r e 1986) ; 

elle sera i t t e n u e d ' a s s u r e r g r a c i e u s e m e n t ce r t a ines p r e s t a t i o n s (ar t ic le 101 

du cah ie r des cha rges ) et de pa r t i c ipe r au financement de c e r t a i n e s s t ruc 

t u r e s (ar t ic les 99, 102 et 104 du cah ie r des c h a r g e s ) ; elle ne pour ra i t 

r ecour i r aux publ ic i tés e t aux opé ra t i ons de p a r r a i n a g e que d a n s des 

condi t ions l imi tées (ar t ic les 48 de la loi du 30 s e p t e m b r e 1986 et 46 du 

cah ie r des cha rges ) ; les cah ie r s des c h a r g e s des sociétés na t iona les 

auxque l l e s elle pa r t i c ipe dev ra i en t se con fo rmer a u x pr inc ipes fonda

m e n t a u x du service publ ic , n o t a m m e n t au pr inc ipe d ' éga l i t é et de n e u t r a 

lité (Consei l cons t i t u t ionne l , décision n" 86-217 D C du 18 s e p t e m b r e 

1986). 

Enfin, la soumiss ion de Rad io F r a n c e à la loi su r les socié tés a n o n y m e s 

(ar t ic le 47 de la loi du 30 s e p t e m b r e 1986) ne lui confére ra i t pas pour 

a u t a n t la qua l i t é d ' « o r g a n i s a t i o n non g o u v e r n e m e n t a l e » au sens de 

l 'ar t icle 34 de la Conven t ion . La société Rad io F r a n c e ayant déjà 

l ' avan tage de ne pas ê t r e t r i b u t a i r e de ressources publ ic i ta i res du fait de 

son financement pa r l 'E ta t , le choix de ne pas lui a p p l i q u e r le r ég ime du 

droi t publ ic s ' exp l iquera i t pa r le souci de ne pas fausser o u t r e m e s u r e 

la c o n c u r r e n c e avec les radios pr ivées . Il ne m e t t r a i t a u c u n e m e n t en 

cause son a p p a r t e n a n c e au service public. Le dro i t français d i s t i ngue ra i t 

d 'a i l leurs u n e no t ion o r g a n i q u e e t u n e not ion fonct ionnel le de service 

pub l i c : a insi , u n e ins t i tu t ion pub l ique pour ra i t se voir confier une act i 

vité d é p o u r v u e de c a r a c t è r e de service public , et u n e i n s t i t u t i on pr ivée, 

u n e mission d e service publ ic . Au d e m e u r a n t , la loi du 24 ju i l l e t 1966 

re la t ive aux sociétés a n o n y m e s ne s ' app l iquera i t pas sans dé roga t i on à la 

société Rad io F r a n c e . 
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25. Les r e q u é r a n t s exposen t q u e la société Rad io F r a n c e , qui exploi te 

un ce r t a in n o m b r e de cha înes r a d i o p h o n i q u e s - dont F rance Info - est u n e 

société a n o n y m e , en r eg i s t r é e au r eg i s t r e du c o m m e r c e et des sociétés et , à 

ce t i t r e , u n o r g a n i s m e de dro i t privé et non de droi t public. 

C e l a é t a n t , il r e s sor t i r a i t de l ' a r rê t Les saints monastères cité p a r le 

G o u v e r n e m e n t q u ' u n e pe r sonne m o r a l e est u n e « o r g a n i s a t i o n non 

g o u v e r n e m e n t a l e » au sens de l 'ar t icle 34 d e la Conven t i on dès lors 

qu 'e l le n ' exe rce pas de p ré roga t ives de pu i ssance pub l ique , ne poursu i t 

pas des objectifs d ' a d m i n i s t r a t i o n pub l ique et n 'es t pas soumise à la 

tu te l l e de l 'E ta t . Te l sera i t le cas de la société Rad io F rance . 

Sur le p r e m i e r point , les r e q u é r a n t s s o u t i e n n e n t q u e le G o u v e r n e m e n t 

e n t r e t i e n t u n e confusion e n t r e «pu i s sance p u b l i q u e » et «exerc ice d ' une 

act ivi té de service pub l ic» . Ils exposen t q u e , d ' a p r è s le professeur C h a p u s 

{Droit administratif général, t o m e 1, M o n t c h r e s t i e n 2001 , p . 469 et suiv.), 

a u t e u r faisant a u t o r i t é en dro i t a d m i n i s t r a t i f f rançais , « les p ré roga t ives 

de pu i ssance pub l ique se d é c o m p o s e n t en p ré roga t ives d ' ac t ions , qui 

s ' ana lysent d a n s le pouvoir g é n é r a l d 'ag i r u n i l a t é r a l e m e n t à l ' encon t re 

des p e r s o n n e s et des b iens en vue de l ' in té rê t géné ra l , et en p ré roga t ives 

de p ro tec t ion , cons t i t uées p a r le bénéfice d ' un monopole légal , l ' insaisissa-

bili té des b iens , et les règles p ro tec t r i ces de la comptab i l i t é p u b l i q u e » . O r 

la société Rad io F r a n c e n ' exe rce r a i t a u c u n e p ré roga t ive de c e t t e n a t u r e : 

elle n ' a u r a i t pas le pouvoir de p r e n d r e u n i l a t é r a l e m e n t des décis ions 

s ' imposan t à leurs d e s t i n a t a i r e s (elle n ' a u r a i t pas m ê m e celui d ' éd ic te r 

des r è g l e m e n t s pour l 'o rganisa t ion i n t e r n e du service public qu 'e l le 

g è r e ) , ne bénéFicierait pas d ' un monopo le légal (puisqu 'e l le exe rce ra i t 

son act ivi té d a n s un sec t eu r c o n c u r r e n t i e l ) , ne p o u r r a i t r ecouvre r ses 

c r éances p a r voie d ' é t a t exécu to i re et ne p o u r r a i t conclure des c o n t r a t s 

admin i s t r a t i f s c o m p o r t a n t des c lauses e x o r b i t a n t e s du dro i t c o m m u n à 

son bénéfice . P a r a i l leurs , les c o n t e n t i e u x d a n s lesquels elle est en cause 

ne se ra i en t pas de la c o m p é t e n c e des j u r id i c t ions a d m i n i s t r a t i v e s mais de 

celle, exclusive, des j u r id i c t ions judic ia i res . 

Les r e q u é r a n t s sou l ignen t ensu i t e q u e la société Rad io F r a n c e n ' a 

a u c u n e fonct ion a d m i n i s t r a t i v e . P r e m i è r e m e n t , aux t e r m e s de l 'ar t icle 1" 

de la loi du 30 s e p t e m b r e 1986, le s ec t eu r de l 'audiovisuel sera i t régi pa r la 

l ibre c o n c u r r e n c e , et le s ec t eu r publ ic sera i t soumis aux pr inc ipes 

d ' i n d é p e n d a n c e e t d ' i m p a r t i a l i t é . D e u x i è m e m e n t , la loi p réc i t ée a u r a i t 

d é c h a r g é la société Rad io F r a n c e de la miss ion de m e t t r e en place la 

décen t r a l i s a t i on du service public de radiodif fus ion; la thèse q u ' a u r a i t 

déve loppée le G o u v e r n e m e n t , selon laque l le elle pa r t i c ipe au désenclave -

m e n t de c e r t a i n e s zones g é o g r a p h i q u e s et poursu i t en conséquence des 

objectifs d ' a d m i n i s t r a t i o n pub l ique , sera i t dès lors e r r o n é e . T r o i s i è m e 

m e n t , b ien q u e qual i f iées de «miss ions de service pub l ic» , les miss ions 

confiées à la société Rad io F r a n c e p a r l 'ar t ic le 43-11 de la loi du 

30 s e p t e m b r e 1986 n ' a u r a i e n t a u c u n e finali té d ' a d m i n i s t r a t i o n p u b l i q u e . 
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Le fait q u e l 'act ion de la société Rad io F r a n c e est e n c a d r é e pa r une 

a b o n d a n t e r é g l e m e n t a t i o n é t a t i q u e n 'y c h a n g e r a i t r ien , d a n s la m e s u r e 

où les cha înes du sec teu r privé se ra i en t soumises à des con t r a in t e s 

r é g l e m e n t a i r e s s imi la i res . L 'a r t ic le 28 de la loi du 30 s e p t e m b r e 1986 

prévoira i t en effet que les radios pr ivées doivent o b t e n i r u n e au to r i s a t i on 

p r é a l a b l e m e n t à leur e n t r é e en service, laquel le sera i t s u b o r d o n n é e à la 

conclus ion d ' une conven t ion avec le CSA. O r ce t t e conven t ion serai t 

suscept ib le de c o m p o r t e r n o m b r e d 'ob l iga t ions p o r t a n t n o t a m m e n t sur 

les c a r a c t é r i s t i q u e s des p r o g r a m m e s , la p ropor t ion d 'eeuvres d ' express ion 

f rançaise , la diffusion de p r o g r a m m e s éducat i fs et cu l tu re l s , les t e m p s de 

publ ic i té , le respec t de la l angue française et le r a y o n n e m e n t de la 

f rancophonie , le d é v e l o p p e m e n t de l 'accès des p e r s o n n e s sourdes et 

m a l e n t e n d a n t e s aux p r o g r a m m e s diffusés, e tc . 

E n d ' a u t r e s t e r m e s , la société Rad io F r a n c e ne sera i t pas déd iée à la 

ges t ion p r o p r e m e n t d i te d 'un service pub l i c : elle se b o r n e r a i t à a s su re r 

des miss ions de service public d a n s le cad re de ses act ivi tés indus t r ie l les 

et c o m m e r c i a l e s . Elle se déf inirai t ainsi en ré fé rence à u n e é t h i q u e dans 

l ' explo i ta t ion de son act ivi té indus t r ie l l e et c o m m e r c i a l e , fixée p a r son 

cah ie r des miss ions et des c h a r g e s et dont la phi losophie g é n é r a l e sera i t 

de r e s t e r au service des c i toyens a u d i t e u r s , cela sous le con t rô le du CSA, 

a u t o r i t é i n d é p e n d a n t e du g o u v e r n e m e n t . 

En vér i t é , le fait q u ' u n e p e r s o n n e m o r a l e c o m m e la société Radio 

F r a n c e déploie son act ivi té d a n s le s e c t e u r concu r r en t i e l lui confére ra i t à 

lui seul la qua l i t é d ' « o r g a n i s a t i o n non g o u v e r n e m e n t a l e » au sens de 

l 'ar t ic le 34 de la C o n v e n t i o n ; tel a u r a i t d ' a i l l eurs é té le po in t de vue 

développé pa r l ' ac tuel a g e n t du G o u v e r n e m e n t alors qu ' i l é t a i t m a î t r e 

des r e q u ê t e s au Consei l d 'E t a t (R. A b r a h a m , in La Convention européenne 

des Droits de l'Homme article par article, Económica 1995, pp. 585 et suiv.). Au 

d e m e u r a n t , la société Rad io F r a n c e a u r a i t mis en œ u v r e depu i s p lus ieurs 

a n n é e s une p r a t i q u e de ges t ion d ' e n t r e p r i s e p r i v é e ; ainsi n o t a m m e n t , à 

l ' ins ta r de ses c o n c u r r e n t s , elle ferai t des m e s u r e s d ' aud iences u n c r i tè re 

essent ie l de sa s t r a t é g i e . 

Les r e q u é r a n t s a jou ten t q u e les c i rcons tances q u e l 'E ta t d é t i e n t la 

to ta l i t é du capi ta l de la société Rad io F rance , q u e les r e s sources de 

celle-ci sont pub l iques et qu 'e l le est soumise à un cont rô le p a r l e m e n t a i r e 

ne suffiraient pas à c a r a c t é r i s e r une tu te l l e é t a t i q u e . Ils sou l ignen t à cet 

é g a r d q u e , c o n t r a i r e m e n t à ce qu 'a f f i rme le G o u v e r n e m e n t , la pol i t ique 

de la société Rad io F rance n 'es t pas d é t e r m i n é e p a r l 'E ta t . La loi du 

30 s e p t e m b r e 1986 consac re ra i t en effet son i n d é p e n d a n c e o r g a n i q u e ; 

aux t e r m e s des a r t ic les 47-2 et 47-3 , d ' une p a r t , seuls q u a t r e des douze 

m e m b r e s de son conseil d ' a d m i n i s t r a t i o n s e r a i en t n o m m é s p a r le gouver

n e m e n t ; d ' a u t r e p a r t , son p ré s iden t sera i t dés igné pa r le CSA, au to r i t é 

a d m i n i s t r a t i v e i n d é p e n d a n t e , ce qu i , selon le Consei l cons t i tu t ionne l , 

v isera i t p r é c i s é m e n t à a s s u r e r l ' i n d é p e n d a n c e de la société et à concour i r 
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à la mise en œ u v r e de la l iber té de c o m m u n i c a t i o n p r o c l a m é e pa r 

l 'ar t icle 11 de la Déc l a r a t i on des dro i t s de l ' h o m m e et du ci toyen 

(Consei l cons t i t u t i onne l , décision n" 89-259, D C du 26 ju i l le t 1989, 

Recuei l , p . 66). Il se ra i t pa r adoxa l q u ' u n e société de droi t privé dont 

l ' i ndépendance p a r r a p p o r t au G o u v e r n e m e n t est g a r a n t i e pa r la Cons t i 

tu t ion soit qual if iée d ' o rgan i sa t ion g o u v e r n e m e n t a l e . Les r e q u é r a n t s 

c o n t e s t e n t en o u t r e l 'aff i rmation du G o u v e r n e m e n t selon laque l le la 

société Rad io F rance «es t f inancée p a r l ' impôt , donc pa r l 'exercice de la 

pu issance p u b l i q u e » . Elle sera i t en réa l i té f inancée pa r la r edevance pour 

droi t d ' u sage - d i te « r e d e v a n c e de l ' audiovisuel» - p révue p a r l 'ar t icle 53 

de la loi du 30 s e p t e m b r e 1986; or, d ' a p r è s une j u r i s p r u d e n c e c o n s t a n t e du 

Consei l cons t i t u t ionne l , ce t t e r edevance sera i t non pas une imposi t ion 

mais u n e t axe paraf i sca le , c 'es t -à-dire un p r é l è v e m e n t ob l iga to i re échap

pan t en to ta l i t é ou p a r t i e aux règles de légis lat ion b u d g é t a i r e et fiscale 

pour ce qui conce rne la d é t e r m i n a t i o n de la r e ce t t e et de l 'ass ie t te des 

t aux , de la p r o c é d u r e de r e c o u v r e m e n t et du con t rô le . U n e telle t axe 

sera i t p e r ç u e d a n s u n i n t é r ê t é conomique ou social au profit d ' u n e 

p e r s o n n e mora l e de droi t pr ivé ou publ ic ( a u t r e q u e l 'E t a t ) , des collec

t ivi tés t e r r i t o r i a l e s et de leurs é t a b l i s s e m e n t s ; à la différence de l ' impôt 

- qu i se ra i t r e t e n u sans c o n t r e p a r t i e - , elle sera i t p e r ç u e lors de la 

fourn i tu re d 'un service. 

26. La C o u r rappe l le q u ' u n e p e r s o n n e mora l e « q u i se p r é t e n d vic t ime 

d ' une violat ion pa r l 'une des H a u t e s Pa r t i e s c o n t r a c t a n t e s des dro i t s 

r econnus d a n s la C o n v e n t i o n ou ses P ro toco les» peu t se p o r t e r r e q u é 

r a n t e devan t elle (voir, p a r e x e m p l e , Agrotexim et autres c. Grèce, a r r ê t du 

24 octobre 1995, série A n" 330-A, ainsi que Société Faugyr Finance SA. 

c. Luxembourg ( d é c ) , n" 38788/97 , 23 m a r s 2000), p o u r peu qu 'e l le ait la 

qua l i t é d ' « o r g a n i s a t i o n non g o u v e r n e m e n t a l e » a u sens de l 'ar t icle 34 de 

la Conven t i on . 

Doivent ê t r e qual i f iées d ' « o r g a n i s a t i o n s g o u v e r n e m e n t a l e s » , pa r 

opposi t ion à « o r g a n i s a t i o n s non g o u v e r n e m e n t a l e s » au sens de 

l 'ar t icle 34, non s e u l e m e n t les o r g a n e s c e n t r a u x de l 'E ta t , ma i s aussi les 

a u t o r i t é s décen t r a l i s ée s qu i exe rcen t des «fonct ions p u b l i q u e s » , que l q u e 

soit leur d e g r é d ' a u t o n o m i e p a r r appor t auxd i t s o rganes ; il en va ainsi des 

collect ivi tés t e r r i to r i a l e s (voir, e s s e n t i e l l e m e n t , Commune de Rothenthurm 

c. Suisse, n° 13252/87, décision de la C o m m i s s i o n du 14 d é c e m b r e 1988, 

Décis ions et r a p p o r t s (DR) 59, p . 251 ; Section de commune dAntilly c. France 

( d é c ) , n" 45129/98, C E D H 1999-VIII ; Province de Bari, Sorrentino et Messeni 

Nemagna c. Italy, n" 41877/98 , décis ion de la C o m m i s s i o n du 15 s e p t e m b r e 

1998, non p u b l i é e ; Ayuntamiento de Mula c. Espagne ( d é c ) , n" 55346/00, 

C E D H 2001-1; et Danderyds Kumrnun c. Suède ( d é c ) , n" 52559/99, 7 j u i n 

2001) . 

La C o m m i s s i o n e u r o p é e n n e des Dro i t s de l ' H o m m e est p a r v e n u e à la 

m ê m e conclusion d a n s le cas de pe r sonnes m o r a l e s de dro i t publ ic a u t r e s 
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que des collectivités t e r r i to r i a l e s : le conseil g é n é r a l des o rd res officiels 

d ' économis t e s d ' E s p a g n e , au mot i f qu ' i l exe rça i t « d e s fonctions officielles 

(...) a t t r i b u é e s p a r la C o n s t i t u t i o n e t p a r la loi» (Consejo General de Colegios 

Oficiales de Economistas de España c. Espagne, n"s 26114/95 et 26455/95, 

décision de la C o m m i s s i o n du 28 j u i n 1995, D R 82-A), et la société nat io

nale de c h e m i n s de fer espagnols , aux mot i fs , e s s e n t i e l l e m e n t , qu 'e l le 

é ta i t sous la tu te l l e du g o u v e r n e m e n t et bénéficiai t d ' un monopole 

d ' exp lo i t a t ion (RENFE c. Espagne, n" 35216/97, décis ion de la Commis s ion 

du 8 s e p t e m b r e 1997, D R 90-A). 

P a r a i l leurs , d a n s l ' a r rê t Les saints monastères p réc i té (p. 28, § 49) , la C o u r 

a r econnu la qua l i t é d ' « o r g a n i s a t i o n non g o u v e r n e m e n t a l e » à des person

nes mora l e s de droi t public au mot i f qu 'e l les n ' e x e r ç a i e n t pas de p ré ro 

gat ives de « p u i s s a n c e p u b l i q u e » , ne poursu iva ien t pas des «objectifs 

d ' a d m i n i s t r a t i o n p u b l i q u e » et j ou i s sa ien t d ' une « a u t o n o m i e c o m p l è t e » à 

l ' égard de l 'E ta t . 

Il ressor t des décisions et de l ' a r rê t susvisés q u ' e n t r e n t dans la 

ca tégor ie des « o r g a n i s a t i o n s g o u v e r n e m e n t a l e s » les p e r s o n n e s mora les 

qui pa r t i c ipen t à l 'exercice de la pu i ssance pub l i que ou qu i g è r e n t u n 

service public sous le cont rô le des a u t o r i t é s . P o u r d é t e r m i n e r si te l est le 

cas d ' une p e r s o n n e m o r a l e d o n n é e a u t r e q u ' u n e collectivité t e r r i to r i a l e , il 

y a lieu de p r e n d r e en cons idé ra t ion son s t a t u t ju r id ique e t , le cas é c h é a n t , 

les p ré roga t ives qu ' i l lui d o n n e , la n a t u r e d e l 'act ivi té qu 'e l le exerce et le 

con tex te d a n s leque l s ' inscrit celle-ci, et son d e g r é d ' i n d é p e n d a n c e pa r 

r a p p o r t aux au to r i t é s pol i t iques . 

Il r é su l t e de la loi du 30 s e p t e m b r e 1986 (modif iée) , re la t ive à la l iber té 

de c o m m u n i c a t i o n (ci-après « l a l o i» ; p a r a g r a p h e s 13-16 ci-dessus) que 

l 'E ta t d é t i e n t la to t a l i t é du capi ta l de la société Rad io F r a n c e , q u e les 

s t a t u t s de ce t t e d e r n i è r e sont app rouvés pa r déc re t , que ses ressources 

sont e s sen t i e l l emen t pub l iques , qu 'e l le pou r su i t « d a n s l ' i n t é rê t géné ra l , 

des miss ions de service publ ic» (précisées pa r la loi), et qu ' e l l e se t rouve 

a s t r e i n t e au respec t d 'un cah ie r des c h a r g e s et à la conclusion avec l 'Etat 

d 'un c o n t r a t d 'objectifs et de moyens . 

Pa r a i l leurs , l 'ar t ic le 1 e r de la loi g a r a n t i t - d a n s la l imi te n o t a m m e n t 

des exigences du service public - la l iber té de la c o m m u n i c a t i o n audio

visuelle . Ainsi , d ' u n e p a r t , la société Rad io F r a n c e ne se t rouve pas placée 

sous la tu te l le de l 'E ta l , ma i s sous le con t rô le du CSA, qualif ié d'« au to r i t é 

i n d é p e n d a n t e » pa r la loi, lequel a en pa r t i cu l i e r pour miss ion d e 

« g a r a n t i [ r ] l ' i n d é p e n d a n c e et l ' impar t i a l i t é du s e c t e u r publ ic de la radio

diffusion s o n o r e » ; en t é m o i g n e é g a l e m e n t le fait q u e s e u l e m e n t q u a t r e 

des douze m e m b r e s d e son conseil d ' a d m i n i s t r a t i o n r e p r é s e n t e n t l 'Eta t 

et que le p r é s iden t de celui-ci est dés igné pa r le CSA. D ' a u t r e par t , la 

société Rad io F r a n c e ne d é t i e n t pas un monopo le de la radiodiffusion 

sonore ; elle o p è r e d a n s un sec t eu r ouver t à la c o n c u r r e n c e , la loi p e r m e t 

t a n t n o t a m m e n t , d a n s ce r t a ines condi t ions et sous le cont rô le du CSA, 
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l 'u t i l i sa t ion de la voie h e r t z i e n n e par des sociétés pr ivées ou des associa

t i o n s ; elle est au d e m e u r a n t , p o u r l 'essent ie l , soumise à la légis la t ion su r 

les socié tés a n o n y m e s , ne dispose pas de p ré roga t ives e x o r b i t a n t e s du 

droi t c o m m u n d a n s le c ad re de l 'exercice de son act ivi té et relève non des 

j u r id i c t ions a d m i n i s t r a t i v e s ma i s des j u r id i c t ions jud ic ia i r e s . 

Ainsi , si la société Rad io F r a n c e s'est vu a s s igne r des miss ions de service 

public et si elle d é p e n d pour b e a u c o u p de l 'E ta t pour son F inancement , le 

l ég i s la teur a mis en place un r é g i m e don t l 'objectif est sans a u c u n d o u t e de 

g a r a n t i r son i n d é p e n d a n c e édi tor ia le et son a u t o n o m i e ins t i tu t ionne l l e (ce 

qui , au d e m e u r a n t , s ' inscrit clans la ligne de la R e c o m m a n d a t i o n 

n" R (96) 10 du C o m i t é des Min i s t r e s du Consei l de l 'Europe aux E t a t s 

m e m b r e s c o n c e r n a n t la g a r a n t i e de l ' i ndépendance du service public de 

la radiodiffusion, dont le p r é a m b u l e rappe l le q u e l ' i n d é p e n d a n c e des 

méd ia s est essent ie l le au f o n c t i o n n e m e n t d ' une société d é m o c r a t i q u e ; 

p a r a g r a p h e 19 c i -dessus) . Sur ce point , la société Rad io F r a n c e diffère 

peu des sociétés exp lo i t an t des radios d i tes «p r ivée s» - lesquel les sont 

d 'a i l leurs é g a l e m e n t soumises à diverses c o n t r a i n t e s légales et r é g l e m e n 

ta i res ( p a r a g r a p h e s 17-18 c i -dessus) . Pa r a i l leurs , la loi, qui inscr i t c la i re

m e n t la radiodiffusion sonore d a n s un c o n t e x t e concu r r en t i e l , ne confère 

pas à la société Rad io F r a n c e u n e posi t ion d o m i n a n t e d a n s ce sec teu r . 

La C o u r en dédu i t q u e la société na t i ona l e Rad io F rance est u n e 

« o r g a n i s a t i o n non g o u v e r n e m e n t a l e » au sens de l 'ar t icle 34 de la 

C o n v e n t i o n et qu ' i l y a lieu de r e j e t e r l ' except ion soulevée pa r le 

G o u v e r n e m e n t . 

(...) 

Pa r ces mot i fs , la C o u r , à la ma jo r i t é , 

Déclare recevables , tous moyens de fond réservés , les griefs des 

r e q u é r a n t s t i rés des ar t ic les 7 § 1, 6 §§ 1 et 2, et 10 de la C o n v e n t i o n ; 

(...) 
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SUMMARY' 

Non-governmental organisation - national radio broadcasting company 

Article 34 

Victim - Non-governmental organisation - National radio broadcasting company - Legal 
persons other than territorial authorities - Concept of governmental organisation - Analysis of 
the position of national radio broadcasting company vis-à-vis the Stale 

* 
* * 

The applicant is the national radio broadcasting company Radio France. It was 
found civilly liable for the offence of public defamation of a civil servant, after 
broadcasting a news bulletin concerning him. The court ordered, by way 
of remedy, the broadcasting of an announcement informing the public of the 
content of its judgment. The appeals lodged by the applicant company were 
unsuccessful. 

Held 
Article 34: The Government submitted that the applicant company did not have 
the requisite capacity to make an application to the Court because it belonged to 
the public sector. To determine whether a legal person other than a territorial 
authority came within the category of "governmental organisations", account had 
to be taken of its legal status and, where appropriate, the rights that status gave it, 
the nature and context of the activity it carried on and the degree of its in
dependence from the political authorities. It was true that, pursuant to the 
applicable law, the State held all of the capital in the applicant company, its 
memorandum and articles of association were approved by decree, its resources 
were to a large extent public and it performed public-service missions in the 
general interest, being obliged to comply with terms of reference and to enter 
into a contract with the State setting out its objectives and means. However, 
the law guaranteed freedom of audiovisual communication. Thus, the applicant 
company did not come under the aegis of the State but under the supervision of 
an "independent regulator", the Conseil supérieur de l'audiovisuel; it did not hold a 
monopoly over radio broadcasting but operated in a sector open to competition; 
and it was also governed essentially by company law, did not enjoy any powers 
beyond those conferred by ordinary law in the exercise of its activities, and was 
subject to the jurisdiction of the ordinary courts. Thus, although the applicant 
company had been charged by law with public-service missions and depended to a 
considerable extent on the State for its financing, the legislature had devised a 

1. T h i s s u m m a r y by t h e R e g i s t r y d o e s no t b ind t h e C o u r t . 
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framework which was plainly designed to guarantee its editorial independence and 
institutional autonomy. In that respect, there was little difference between the 
applicant company and the operators of "private" radio stations, which were also 
subject to a variety of legal and regulatory constraints. Moreover, the law, which 
clearly placed radio broadcasting in a competitive environment, did not confer a 
dominant position on the applicant company. Accordingly, the national broad
caster Radio France was a "non-governmental organisation". 
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T H E F A C T S 

1. T h e first app l i can t , the na t iona l rad io b r o a d c a s t e r Rad io F r a n c e , is a 
c o m p a n y inco rpora t ed u n d e r F rench law whose r eg i s t e red office is in Par is . 
T h e o t h e r two app l i can t s , M r Michel Boyon ("the second app l ican t" ) a n d 
M r B e r t r a n d Gal l i cher (" the th i rd app l i can t " ) , a r e F r e n c h na t iona l s born 
in 1946 a n d 1957 respectively. T h e t h r e e app l i can t s w e r e r e p r e s e n t e d 
before t he C o u r t by M r B. Ader , a lawyer p rac t i s ing in Pa r i s , and 
M r A. de C h a i s e m a r t i n , a b a r r i s t e r a t t he Conseil d'Etat a n d the C o u r t of 
Cas sa t i on . 

T h e F r e n c h G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by 
the i r Agen t , M r R. A b r a h a m , D i r ec to r of Legal Affairs a t t he Minis t ry of 
Foreign Affairs. 

A. T h e c i r c u m s t a n c e s o f the c a s e 

2. T h e facts of t he case , as s u b m i t t e d by the p a r t i e s , m a y be 
s u m m a r i s e d as follows. 

3. In its issue no. 1272, da t ed 1 F e b r u a r y 1997, t he weekly magaz ine 
Ее Point pub l i shed an " inves t iga t ion" head l ined "Vichy: A r o u n d the 
Papon C a s e " . Several pages focused on M r Michel J u n o t , u n d e r t he head
line "1942-1943 Reve la t ions : Michel J u n o t , d e p u t y to mayor J a c q u e s 
C h i r a c on the Par i s Ci ty Counci l from 1977 to 1995, was D e p u t y Prefect 
at P i th iv iers in 1942 a n d 1943. In t h a t capaci ty , he was respons ib le for 
m a i n t a i n i n g o r d e r in the two i n t e r n m e n t c a m p s in his dis t r ic t , Pi thiviers 
and Beaunc - l a -Ro lande" . T h e a r t ic le inc luded the following passages : 

". . . U n t i l n o w , [ M i c h e l J u n o t ] h a s a lways m a i n t a i n e d t h a t t h e i n t e r n m e n t c a m p s in his 

d i s t r i c t , P i t h i v i e r s , a n d B e a u n e - l a - R o l a n d e s o m e t w e n t y k i l o m e t r e s away , w e r e n o t 

u n d e r his c o n t r o l . H i s m a i n d u t i e s w e r e t o i n s p e c t t h e local d i s t r i c t s a n d to c o m p i l e 

'general and confidential information' files o n local d i g n i t a r i e s . T h e P i t h i v i e r s c a m p ? '// was 
not under in) jurisdiction. I never set foot in it' he to ld L' Express m a g a z i n e in 1990. 

An o u t r i g h t d e n i a l w h i c h is, h o w e v e r , i n c o n s i s t e n t w i t h s e v e r a l d o c u m e n t s n o t 
p r e v i o u s l y p u b l i s h e d w h i c h Le Point h a s m a n a g e d to o b t a i n . D o c u m e n t s w h i c h clarify* 
his field of ac t iv i ty . 

... w h e n he w a s a p p o i n t e d D e p u t y P r e f e c t a t P i t h i v i e r s o n 9 J u n e 1942 ... t h e c a m p s at 
P i t h i v i e r s a n d B e a u n e - l a - R o l a n d e , o r i g i n a l l y i n t e n d e d for G e r m a n p r i s o n e r s of w a r , 
w e r e a l r e a d y b e i n g u s e d a s i n t e r n m e n t c a m p s p r i o r t o t h e i r i n m a t e s b e i n g d e p o r t e d , 
t h e first h a v i n g left on 8 M a y 1942. 

M i c h e l J u n o t , w h o w a s to r e m a i n in office for e x a c t l y a y e a r t o t h e d a y , t ook u p his post 

in P i t h i v i e r s on 24 A u g u s t 1942, t h a t is , less t h a n a m o n t h b e f o r e t h e d e p a r t u r e , o n 

20 S e p t e m b e r 1942, of a f resh t r a n s p o r t of J e w i s h d e p o r t e e s . 
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O n t h a t d a y a t h o u s a n d d e t a i n e e s a r r e s t e d d u r i n g h o u s e - t o - h o u s e s e a r c h e s in t h e 

P a r i s r e g i o n , i n c l u d i n g 163 c h i l d r e n u n d e r 18, w e r e p u t on t r a n s p o r t n o . 35 a n d 

s h i p p e d off t o A u s c h w i t z v i a D r a n c y , t h e c a m p t o t h e n o r t h of P a r i s . 

O n t h e eve of t h e i r d e p a r t u r e , M i c h e l J u n o t i n f o r m e d t h e P r e f e c t of h is c o n c e r n s 

a b o u t m a i n t a i n i n g o r d e r . 'I hereby inform you that I have just been notified of the entrainment oj 
1,000Jews from the Pithiviers camp tomorrow from 5 p.m. onwards at Pithiviers railway station, and 
that all the gendarmes in my district apart from one officer per squad are therefore required to assist 
with the entrainment... 

T w o d a y s l a t e r , on 2 S e p t e m b e r , J u n o t d id no t h i d e his s a t i s f a c t i o n w h e n s e n d i n g t h e 

P re f ec t t h e fo l lowing r e p o r t : 'The day of 20 September 1942 went very smoothly throughout my 
district. The limited police presence planned for the afternoon of 20 September could not be deployed... 
because all the gendarmes in the area, except for one officer per squad, were required for the entrainment 
of the Jewish detainees of the Pithiviers camp, whose departure I was suddenly notified of on 
19 September at 3 p.m. The entrainment was to take place between 4 and 7 p.m. at Pithiviers 
station at the far end of the avenue de la République where the Communists had called on ... the 
inhabitants of Pithiviers to demonstrate at 6.30 p.m., and I was concerned that some incidents might 
occur which could disrupt an orderly departure. But nothing of the sort happened and the town 
remained perfectly calm: ... 

T h e n , in a 'monthly report' d r a f t e d e i g h t d a y s l a t e r for h i s s u p e r i o r s , he s c r u p u l o u s l y 

w e n t ove r t h e e v e n t s a g a i n . 

O n 30 S e p t e m b e r 1942 h e r e p o r t e d in d e t a i l on t h e s i t u a t i o n in t h e two 'internment 

camps', a s he h e a d e d t h e t h i r d p a r a g r a p h of his r e p o r t . 'The Beaune-la-Rolande camp, which 
has been empty since the end of August, has been cleaned', J u n o t s t a t e d . 'The conditions there are now 
excellent. Two transports ojJews passed through and spent twenty four hours there before leaving for 
Drancy. There are only about twenty detainees left at the camp, doing maintenance work.' 

M i c h e l J u n o t w e n t o n : 'The Pithiviers camp has been occupied since the end of August by 
1.800Jewish internees of all categories, French and foreign, men, women and children, some arrested 
during the August and December 1941 round-ups, others for having infringed the regulations of the 
occupying forces (demarcation line, wearing the star ofDavid, etc.). All of them, except those married to 
Aryans and a few mothers of young children, were placed on trains hound for Germany on 20 September. 
Finally the last internees left Pithiviers in the evening of the 24th for Beaune-la-Rolande so as to clear 
the camp, which was due to receive Communist internees. In fad this last Jewish transport spent only 
twenty-Jour hours in Beaune before being sent on to Drancy on the orders of the occupying forces.' 

D r a n c y w a s t h e las t s t o p in F r a n c e b e f o r e t h e y w e r e d e p o r t e d t o G e r m a n y a n d t h e 

final s o l u t i o n : t h e i r p h y s i c a l d e s t r u c t i o n . . . . 

O n r e a d i n g t h i s d r y civil s e r v a n t ' s p r o s e , t h e A c t i n g P r e f e c t of t h e L o i r e t , J a c q u e s 

M a r t i - S a n e , e x p r e s s e d his s a t i s f a c t i o n in w r i t i n g . H e w a s p l e a s e d w i t h t h e o r d e r l i n e s s 

w h i c h h a d p r e v a i l e d d u r i n g t h e e n t r a i n m e n t of t h e d e p o r t e e s , w h o u n t i l t h e n h a d b e e n 

c r a m m e d i n t o h u t s s u r r o u n d e d by b a r b e d w i r e a n d p i c k e d o u t by s e a r c h l i g h t b e a m s 

f rom t h e w a t c h t o w c r s . 

I n a n i n t e r n a l m e m o r a n d u m d a t e d 1 O c t o b e r 1942 - a n o t h e r d o c u m e n t n o t previously-

p u b l i s h e d - t h e A c t i n g P r e f e c t i n f o r m e d t h e h e a d of t h e first d iv i s ion of t h e p r e f e c t u r e , 

w h o w a s r e s p o n s i b l e for o r g a n i s a t i o n a n d s u r v e i l l a n c e : 'The Pithiviers Deputy Prefect may be 
called upon to intervene in the mailer of the camps in an emergency and on my express instructions. In 
any event, in his capacity as the government representative in Pithiviers, he has the right to monitor the 
proper functioning of the camps. Accordingly, it seems to me essential that all instructions sent to the 
camp commander should be copied to the Pithiviers Deputy Prefect, so that he is not bypassed.' ... 
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N o f ewer t h a n s e v e n t r a n s p o r t s left f rom c a m p s in t h e L o i r e t b e t w e e n J u n e a n d 

S e p t e m b e r 1942, t h e las t o n e u n d e r J u n o t ' s r e s p o n s i b i l i t y . 

In his O c t o b e r r e p o r t , t h e D e p u t y P r e f e c t e x p r e s s e d his c o n c e r n s ove r t h e diff iculty in 

m a i n t a i n i n g o r d e r in B e a u n e - l a - R o l a n d e , w h i c h w a s full of 'French and foreign Jews who 
have contravened the regulations of the occupying forces (in particular, attempts to cross the 
demarcation line) and whom the German police have sent to the Beaune camp'. As a c o n s c i e n t i o u s 

official , M i c h e l J u n o t w e n t so far a s t o s u g g e s t : 'If there is a further rise in the number of 
internees, we should make plans to strengthen the security arrangements.' 

In t h e s a m e r e p o r t , he p o i n t e d o u t t h a t C o m m u n i s t s w e r e g r a d u a l l y r e p l a c i n g t h e 

J e w s in P i t h i v i e r s , t h o u g h t h e r e w e r e st i l l 1,574 of t h e l a t t e r on 30 O c t o b e r 1942 

c o m p a r e d w i t h 1,798 o n 26 S e p t e m b e r . 

'The presence of this camp inside my district means that the sub-prefecture is receiving a number of 
letters asking for leave to visit and even for people to be released. I have had some standard-form replies 
drafted explaining that I have no power to take such measures and that only the Prefect who took the 
internment decision has any authority in that respect. There is nothing to report from the camp, which 
is guarded most efficiently by a detachment of gendarmes', h e w r o t e . . . . " 

An in terv iew with Michel J u n o t was also pub l i shed as p a r t of the 
inves t iga t ion . 

4. At 5 p .m. on 3 1 J a n u a r y 1997 the th i rd app l i can t , w h o is a j ou rna l i s t 
wi th F rance Info (a rad io s t a t ion cont ro l led by the app l ican t company) , 
b roadcas t the following r epo r t : 

" A c c o r d i n g t o t h e w e e k l y m a g a z i n e he Point, a f o r m e r d e p u t y m a y o r of P a r i s 

s u p e r v i s e d t h e d e p o r t a t i o n of a t h o u s a n d F r e n c h a n d fo re ign J e w s in 1942. M i c h e l 

J u n o t , now a g e d 8 0 , w a s D e p u t y P r e f e c t of P i t h i v i e r s a t t h e t i m e . H e a d m i t s t h a t h e 

o r g a n i s e d t h e d e p a r t u r e of a t r a n s p o r t o f d e p o r t e e s to D r a n c y . M i c h e l J u n o t , w h o m 

G e n e r a l d e G a u l l e r e m o v e d f rom office a t t h e e n d of t h e w a r , c l a i m s to h a v e b e e n in 

t h e R e s i s t a n c e a n d s u b s e q u e n t l y r o s e t h r o u g h t h e r a n k s of t h e civil s e rv i ce . In h i s 

d e f e n c e , t h e f o r m e r d e p u t y m a y o r of P a r i s b e t w e e n 1977 a n d 1995 m a i n t a i n s , l ike 

M a u r i c e P a p o n , t h a t he k n e w n o t h i n g of t h e fa te of t h e d e p o r t e d J e w s a n d says t h a t 

t h e d i s c r e e t vei l of h i s t o r y s h o u l d be d r a w n o v e r t h e c r i m e s of t h o s e d a y s . " 

T h e way in which F r a n c e Info o p e r a t e s is for t he p r e s e n t e r to b roadcas t 
live, wi th two news bu l le t ins and two news flashes pe r half-hour. H e then 
b reaks for an h o u r to u p d a t e his in fo rma t ion before go ing on a i r aga in . 
T h e above -men t ioned b roadcas t was accordingly r e p e a t e d by t h e th i rd 
app l ican t and by o t h e r j o u r n a l i s t s sixty-two t i m e s b e t w e e n 6 p .m. on 
31 J a n u a r y and 11.04 a .m. on 1 Feb rua ry , in e i t he r t he s a m e or a slightly 
different form. However , t he b roadcas t s sys temat ica l ly specified t h a t the 
repor t was based on a n a r t ic le pub l i shed in Le Point. After 11 p.m., a 
n u m b e r of news bu l le t ins and flashes m e n t i o n e d the fact t h a t , "unl ike 
Maur i ce Papon" , Miche l J u n o t h a d never issued any o rde r s for anyone to 
be a r r e s t e d , i n t e r n e d or t r a n s f e r r e d to Drancy , s o m e t i m e s add ing t h a t he 
was " respons ib le only for k e e p i n g o rde r " . 

O n 1 F e b r u a r y 1997, from 5.45 a .m. onwards , several news bul le t ins and 
flashes (b roadcas t a t 6.45, 7, 7.15, 8, 8.15, 8.23, 8.30, 8.45 and 9.33 a.m.) 
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m e n t i o n e d tha t Michel J u n o t den ied the a l l ega t ions pub l i shed mLe Point. 
T h e app l i can t s m a i n t a i n e d tha t this point was m a d e sys temat ica l ly af ter 
11.04 a .m. 

5. M r J u n o t b rough t p roceed ings in t he Par i s C r i m i n a l C o u r t aga ins t 
the second app l i can t , who is pub l i sh ing d i r ec to r of t he appl icant company 
( the pub l i she r ) , t he th i rd appl ican t and the appl ican t c o m p a n y as be ing 
pr inc ipa l , accessory and civilly liable respect ively for the offence of public 
d e f a m a t i o n of a civil se rvan t , con t r a ry to sect ions 29, first p a r a g r a p h , a n d 
3 1 , first p a r a g r a p h , of the F r e e d o m of the Press Act of 29 J u l y 1881 (" the 
1881 Ac t " ) . 

In the i r defence, the app l i can t s a r g u e d tha t the case u n d e r sect ion 31 of 
t he 1881 Act was inadmiss ib le , because M r J u n o t h a d been re t rospec t ive ly 
s t r ipped of his s t a t u s as a civil s e rvan t at the t i m e of the L ibe ra t ion . T h e y 
also c o n t e n d e d t h a t the p rosecu t ion ' s case aga ins t t he second appl ican t 
was inadmiss ib le : the d i spu ted s t a t e m e n t had been b roadcas t live and its 
con t en t could not t he re fo re be c o n s t r u e d as having b e e n "fixed pr io r to 
be ing c o m m u n i c a t e d to the pub l i c" wi th in the m e a n i n g of sect ion 93-3 of 
the Audiovisual C o m m u n i c a t i o n Act of 29 J u l y 1982 (" the 1982 Ac t " ) . 
Moreove r , they s u b m i t t e d tha t t he th i rd appl ican t had ac ted in good 
fai th . In tha t connec t ion , they a r g u e d that public in te res t in the per iod of 
the O c c u p a t i o n had been revived by the news of the Papon t r ia l ; t h a t 
t he th i rd app l ican t had been in possession of t he ar t ic le pub l i shed in 
Le Point on the previous day a long wi th t h r e e agency d i spa t ches ; t h a t it 
h a d been r easonab le to link t he cases of M r J u n o t and M r Papon because 
both m e n had held high public office d u r i n g the O c c u p a t i o n a n d had 
enjoyed br i l l iant poli t ical c a r ee r s ; t h a t the use of t he condi t iona l t ense 
a n d the absence of any persona l c o m m e n t abou t M r J u n o t d e m o n s t r a t e d 
t he j o u r n a l i s t ' s cau t ion ; and tha t F r a n c e Info had r e p o r t e d M r J u n o t ' s 
den ia l s from 6 a .m. on 1 F e b r u a r y o n w a r d s . 

6. By a j u d g m e n t of 25 N o v e m b e r 1997, the Par i s C r i m i n a l C o u r t 
( S e v e n t e e n t h Division) found the second and th i rd app l ican t s gui l ty as 
pr inc ipa l and accessory respect ively of the offence of publ ic d e f a m a t i o n of 
a civil s e rvan t . It fined t h e m 20,000 F rench francs (FRF) and o r d e r e d t h e m 
jo in t ly to pay F R F 50,000 in d a m a g e s . It also found the appl ican t c o m p a n y 
civilly l iable a n d o r d e r e d by way of civil r e m e d y t h a t an a n n o u n c e m e n t 
in fo rming the publ ic of t he con t en t of its j u d g m e n t be b roadcas t on 
F r a n c e Info every th i r ty m i n u t e s d u r i n g a twenty-four h o u r per iod in t he 
m o n t h following the d a t e on which the j u d g m e n t b e c a m e final. 

As to the d e f a m a t o r y n a t u r e of the d i s p u t e d a l lega t ions , the j u d g m e n t 
r e ads as follows: 

" M r J u n o t is a l l e g e d ... to h a v e p e r s o n a l l y p l a y e d a n a c t i v e ro le in t h e d e p o r t a t i o n of 

J e w s in his c a p a c i t y a s D e p u t y P re f ec t o f P i t h i v i c r s . T h i s a l l e g a t i o n , w h i c h u n d o u b t e d l y 

d a m a g e s t h e h o n o u r of t h e civil p a r t y , is m o r e o v e r a g g r a v a t e d by t h e c o n n e c t i o n m a d e 

b e t w e e n t h e c a s e of M r P a p o n - w h o h a s b e e n c o m m i t t e d for t r i a l be fo re t h e G i r o n d c 
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Ass i ze C o u r t t o a n s w e r c h a r g e s t h a t he p a r t i c i p a t e d in c r i m e s a g a i n s t h u m a n i t y - a n d 

t h a t of M r j u n o t , w i t h t h e s u g g e s t i o n t h a t t h e l a t t e r w a s s e e k i n g t o e v a d e r e s p o n s i b i l i t y 

for t h e c r i m e s c o m m i t t e d d u r i n g t h a t p e r i o d , ove r w h i c h he be l i eves t h a t ' t h e d i s c r e e t 

vei l of h i s t o r y s h o u l d be d r a w n ' . 

T h e fact t h a t it w a s spec i f i ed t h a t , ' u n l i k e M a u r i c e P a p o n ' , M i c h e l J u n o t ' d id n o t i s sue 

a n y o r d e r s for a n y o n e t o be a r r e s t e d , i n t e r n e d o r t r a n s f e r r e d to D r a n c y ' in n o w a y 

d e t r a c t s f rom t h e s e r i o u s n e s s of t h e c h a r g e l eve l led a t t h e civil p a r t y ; t h e s a m e c a n be 

sa id of t h e u s e of t h e c o n d i t i o n a l t e n s e t h r o u g h o u t t h e b r o a d c a s t s . 

T h e a l l e g a t i o n s in q u e s t i o n a l s o c a s t d o u b t on M r J u n o t ' s m e m b e r s h i p o f t h e 

R e s i s t a n c e , w h i c h w a s r e p o r t e d as a m e r e ' c l a i m ' on his p a r t , a n d s u g g e s t e d t h a t he 

h a d b e e n s t r i p p e d of his s t a t u s by G e n e r a l d c G a u l l e a t t h e e n d of t h e w a r . T h e s e 

w o r d s a l s o d a m a g e t h e civil p a r t y ' s h o n o u r a n d r e p u t a t i o n . " 

T h e cour t found t h a t M r J u n o t had never lost the rank of D e p u t y 
Prefect , and t h a t he should be cons ide red as hav ing been ac t ing in t h a t 
capac i ty in Pi th iv iers a t t he t i m e of the facts a l leged aga ins t h im and 
accordingly to have been exerc is ing public au tho r i t y . It found t h a t 
sect ion 31 of the 1881 Act was the re fore appl icable . 

In r e l a t ion to the good fai th of the th i rd app l i can t , t he cour t found as 
follows: 

" T h e r e b e i n g a p r e s u m p t i o n t h a t d e f a m a t o r y s t a t e m e n t s a r c m a d e in b a d fa i th , it is 

for t h e d e f e n d a n t s t o p r o v e t h e i r g o o d fa i th . 

I t s h o u l d first b e n o t e d t h a t t h e r e p e t i t i o n of d e f a m a t o r y s t a t e m e n t s a l r e a d y 

p u b l i s h e d in a n o t h e r m e d i u m d o e s no t in a n y w a y p r o v i d e t h e p e r s o n w h o r e p e a t s 

t h e m w i t h a d e f e n c e ; s u c h j o u r n a l i s t i c p r a c t i c e is p a r t i c u l a r l y t o be d e p r e c a t e d , 

b e c a u s e it m e a n s t h a t a s t a t e m e n t t h a t h a s no t b e e n ve r i f i ed by a n y o n e w h o r e p o r t s it 

a c q u i r e s t h e a p p e a r a n c e of a n a b s o l u t e c e r t a i n t y . 

T h i s is w h a t h a p p e n e d w i t h M r J u n o t : h a v i n g a s s u m e d t h a t t h e e n q u i r i e s m a d e by h i s 

Le Point c o l l e a g u e s w e r e r e l i a b l e , B e r t r a n d G a l l i c h c r s i m p l y r e p e a t e d t h e m a g a z i n e ' s 

a l l e g a t i o n s a g a i n s t t h e civil p a r t y w i t h o u t c h e c k i n g t h e m . 

As e v i d e n c e t h a t he h a d c a r r i e d o u t a s e r i o u s i n v e s t i g a t i o n , B e r t r a n d G a l l i c h c r to ld 

t h e C o u r t t h a t he h a d b e e n in p o s s e s s i o n of t h e a r t i c l e p u b l i s h e d in Le Point o n t h e 

p r e v i o u s day , a s wel l as t h r e e a g e n c y d i s p a t c h e s ; h o w e v e r t h e s e d i s p a t c h e s , w h i c h 

simply q u o t e d l a r g e s e c t i o n s of t h e m a g a z i n e a r t i c l e , cou ld no t , w i t h o u t m o r e , p r o v i d e 

t h e j o u r n a l i s t w i t h a lega l d e f e n c e . 

T h e j o u r n a l i s t a l s o p r o d u c e d t h e d o c u m e n t s m e n t i o n e d in Le Point: t h e P r e f e c t ' s 

m e m o r a n d u m of I O c t o b e r 1942, M i c h e l J u n o t ' s n o t e s of 19 a n d 22 S e p t e m b e r 1942 

a n d t h e m o n t h l y r e p o r t s for S e p t e m b e r a n d O c t o b e r 1942; h o w e v e r , t h e s e d o c u m e n t s 

d id not give h i m g r o u n d s for a s s e r t i n g t h a t M i c h e l J u n o t , P i t h i v i e r s D e p u t y P r e f e c t , h a d 

s u p e r v i s e d t h e d e p o r t a t i o n of a t h o u s a n d J e w s a n d h a d a d m i t t e d h a v i n g o r g a n i s e d t h e 

d e p a r t u r e o f a t r a n s p o r t o f j e w i s h d e p o r t e e s . 

N e i t h e r t h e m e m o r a n d u m f rom t h e P r e f e c t of t h e L o i r e t d a t e d 1 O c t o b e r 1942 

spec i fy ing t h a t t h e P i t h i v i e r s D e p u t y P r e f e c t m u s t be cop ied in o n al l t h e i n s t r u c t i o n s 

g iven t o t h e c a m p c o m m a n d e r , n o r t h e m e m o r a n d u m of 19 S e p t e m b e r 1942 t o t h e 

Pre fec t s i g n e d by M i c h e l J u n o t a n d e x p r e s s i n g his c o n c e r n s a b o u t k e e p i n g o r d e r 

on 20 S e p t e m b e r 1942 in t h e e v e n t of C o m m u n i s t d e m o n s t r a t i o n s b e c a u s e all t h e 
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g e n d a r m e s in t h e d i s t r i c t h a d b e e n d r a f t e d in t o h e l p w i t h t h e ' e n t r a i n m e n t of 

1,000 J e w s ' , n o r t h e r e p o r t d r a w n u p by M i c h e l J u n o t on 22 S e p t e m b e r 1942 on t h e 

e v e n t s of t h e d a y , w h i c h h a d b e e n ' p e r f e c t l y c a l m ' , p r o v e t h a t M i c h e l J u n o t , D e p u t y 

P r e f e c t , h a d p l ayed a p e r s o n a l p a r t in t h e o r g a n i s a t i o n a n d d e p a r t u r e of t h a t t r a n s p o r t 

for D r a n c y . In fac t , w h a t t h e s e d o c u m e n t s s h o w is t h a t h e c o m p l a i n e d of h a v i n g b e e n 

no t i f i ed o n l y b e l a t e d l y of t h e ' e n t r a i n m e n t o f 1,000 J e w s ' , t h a t h e d id no t r e c e i v e c o p i e s 

of all t h e i n s t r u c t i o n s s e n t t o t h e c a m p c o m m a n d e r , a m e m o r a n d u m f rom t h e P r e f e c t 

h a v i n g b e e n r e q u i r e d t o e n s u r e t h a t he w a s no t ' b y p a s s e d ' a n d t h a t his c o n c e r n w a s t o 

m a i n t a i n o r d e r o u t s i d e t h e c a m p s . 

M i c h e l J u n o t ' s m o n t h l y r e p o r t s for S e p t e m b e r a n d O c t o b e r 1942 d o no t c a r r y a n y 

m o r e e v i d e n t i a l w e i g h t in t h i s r e s p e c t ; wh i l e t h e 111st m e n t i o n s t h a t m o s t of t h e J e w s 

in t h e P i t h i v i c r s c a m p h a d b e e n ' e n t r a i n e d ' on t r a n s p o r t s b o u n d for G e r m a n y o n 

20 S e p t e m b e r 1942; w h i l e b o t h r e p o r t on t h e o c c u p a n c y r a t e of t h e two i n t e r n m e n t 

c a m p s s i t u a t e d in his d i s t r i c t a n d t h u s e s t a b l i s h his ' r e s p o n s i b i l i t y in p r i n c i p l e ' for t h e 

c a m p s ( u s i n g M r S e r g e K l a r s f e l d ' s f o r m u l a ) ; wh i l e t h e y k e e p t h e P r e f e c t i n f o r m e d of 

r e l a t i o n s w i t h t h e G e r m a n forces a n d t h e c i r c u m s t a n c e s in w h i c h t h e a n t i j e w i s h l aws 

w e r e b e i n g a p p l i e d a n d in fact s h o w t h a t M r J u n o t w a s p e r f o r m i n g his f u n c t i o n s of 

D e p u t y P r e f e c t u n d e r t h e O c c u p a t i o n w i t h zea l a n d d e t e r m i n a t i o n , a n d w i t h o u t b e i n g 

t r o u b l e d by too m a n y s c r u p l e s , t h e y n o n e t h e l e s s d o n o t p r o v e t h a t he p l a y e d a p e r s o n a l 

p a r t in t h e d e p o r t a t i o n of J e w s o r t h a t he o r g a n i s e d t h e d e p a r t u r e of a t r a n s p o r t of 

J e w i s h d e p o r t e e s . 

T u r n i n g to t h e o t h e r d o c u m e n t s c i t ed by t h e d e f e n c e , n a m e l y a l e t t e r d a t e d 

19 S e p t e m b e r 1942 f rom t h e s e c r e t a r y - g e n e r a l for t h e pol ice on t h e Cornelld'Etat to t h e 

O r l e a n s R e g i o n a l P re f ec t a n d t h e l a t t e r ' s r e p l y d a t e d 21 S e p t e m b e r 1942, a n d a 

m e m o r a n d u m d a t e d 19 S e p t e m b e r 1942 f r o m t h e P i t h i v i e r s D e p u t y P r e f e c t to t h e 

c a p t a i n o f t h e g e n d a r m e r i e a n d pol ice s u p e r i n t e n d e n t , t h e y c a n n o t be r e g a r d e d by t h e 

C o u r t a s h a v i n g a n y e v i d e n t i a l w e i g h t , s i nce t h e y a r e m e r e l y s u m m a r i s e d on a p l a i n 

s h e e t of p a p e r . 

In s h o r t , t h e d o c u m e n t s in B c r t r a n d G a l l i c h e r ' s p o s s e s s i o n d i d no t give h i m g r o u n d s 

for a l l e g i n g t h a t M r J u n o t w a s g u i l t y of h a v i n g p a r t i c i p a t e d in c r i m e s a g a i n s t h u m a n i t y . 

N o r d id t h e s e d o c u m e n t s e n t i t l e t h e p r e s e n t e r s w h o c a m e o n a i r a f t e r 0 .33 a . m . o n 
1 F e b r u a r y t o r e p e a t t h e a l l e g a t i o n t h a t t h e p l a in t i f f h a d s u p e r v i s e d t h e J e w i s h 
i n t e r n m e n t c a m p s of P i t h i v i e r s a n d B e a u n e - l a - R o l a n d c a n d t h e m a i n t e n a n c e of o r d e r 
in b o t h c a m p s . 

Las t l y , t h e t e s t i m o n y of M r s M o u c h a r d - Z a y r e c o u n t i n g t h e d r a m a t i c c i r c u m s t a n c e s of 

t h e v a r i o u s r o u n d - u p s of J e w i s h m e n , w o m e n a n d c h i l d r e n , t h e c o n d i t i o n s in w h i c h t h e y 

w e r e t r a n s f e r r e d to a n d a r r i v e d in t h e two c a m p s of P i t h i v i e r s a n d B e a u n e - l a - R o l a n d c , 

a n d t h e d r a m a t i c c h a n g e in p u b l i c o p i n i o n w h i c h c o i n c i d e d w i t h t h e s e e v e n t s , d o e s not 

p r o v e t h a t M r J u n o t p l a y e d a n y p a r t in t h e o r g a n i s a t i o n of t h e s e d e p o r t a t i o n s . 

W h i l e b e i n g a w a r e of t h e p r o f e s s i o n a l c o n s t r a i n t s i m p o s e d by t h e n e e d t o b r e a k n e w s 

r a p i d l y , w h i c h is i n h e r e n t in t h e v e r y n a t u r e of r a d i o , t h e C o u r t n o t e s t h a t t h e j o u r 

n a l i s t s , far f rom m e r e l y r e p o r t i n g raw n e w s ob jec t ive ly , e n d o r s e d t h e i n t e r p r e t a t i o n 

a d o p t e d by s o m e of t h e i r fel low j o u r n a l i s t s , w h i l e a t t h e s a m e t i m e m a k i n g a 

c o n n e c t i o n w i t h t h e ' P a p o n c a s e ' , n o d o u b t w i t h t h e i n t e n t i o n of m a k i n g t h e s t o r y m o r e 

s e n s a t i o n a l . 

T h e d i s p u t e d b r o a d c a s t s w e r e t h e r e f o r e p a r t i c u l a r l y c a r e l e s s a n d c o n t r i b u t e d t o t h e 

s p r e a d of r u m o u r by r e p e a t i n g d e f a m a t o r y a l l e g a t i o n s . 
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I n r e l a t i o n t o t h e a l l e g a t i o n t h a t M r J u n o t w a s no t a g e n u i n e m e m b e r of t h e 

R e s i s t a n c e , t h e C o u r t f inds t h a t t h e e v i d e n c e p r o d u c e d by t h e d e f e n c e is insuf f ic ien t to 

c a s t d o u b t o n h i s R e s i s t a n c e a c t i v i t i e s , w h i c h in a n y e v e n t h a v e b e e n v o u c h e d for by 

J e a n - C l a u d e A a r o n , t h e l e a d e r of t h e M a s s c n a n e t w o r k , by C o l o n e l R e m y a n d by-

s e v e r a l p e o p l e o f J e w i s h d e s c e n t w h o d e s c r i b e d t h e h e l p he h a d g iven t h e m d u r i n g t h e 

O c c u p a t i o n . 

F o r all of t h e a b o v e r e a s o n s , t h e C o u r t is u n a b l e to a c c e p t t h a t t h e t h i r d a p p l i c a n t 

a c t e d in good f a i t h . " 

T h e cour t found the second app l i can t , in his capaci ty as pub l i sh ing 
d i rec to r , not l iable for t he first b roadcas t , which h a d b e e n m a d e live by 
the th i rd appl ican t on 31 J a n u a r y a t 6 p .m. It found, however , t h a t the 
s a m e s t a t e m e n t h a d b e e n r e p e a t e d e i t h e r in full or in condensed form 
by the var ious p r e s e n t e r s who s u b s e q u e n t l y wen t on air , and cons idered 
tha t such " sys t ema t i c r epe t i t i on of t he d i s p u t e d s t a t e m e n t s " should be 
cons t rued as " ro l l ing b r o a d c a s t i n g " wi th in the m e a n i n g of sect ion 93-3 of 
the 1982 Act . T h e cour t concluded as follows: 

" [ T h e s e c o n d a p p l i c a n t ] , a s p u b l i s h i n g d i r e c t o r , w h o s e d u t y i t is t o c o n t r o l w h a t is 

b r o a d c a s t o n t h e c h a n n e l for w h i c h he is r e s p o n s i b l e , is t h e r e f o r e l i ab le in law as 

p r i n c i p a l for t h e o f fence of d e f a m a t i o n . " 

7. O n appea l by the app l i can t s , the Par is C o u r t of Appea l (Eleventh 
C r i m i n a l Appea l Division) upheld the j u d g m e n t of 25 N o v e m b e r 1997 by 
a ru l ing of 17 J u n e 1998. 

T h e cour t found tha t the d o c u m e n t s p roduced by the app l ican t s 
"po r t r ay j ed ] a n official ded i ca t ed to fulfilling his funct ions of m a i n 
t a in ing public o r d e r a n d de fend ing the poli t ical i n t e r e s t s of t he govern
men t [and didj not suppo r t , wi thou t ove r s t a t i ng the case , an asse r t ion 
tha t M r J u n o t [had] supervised t he c a m p s or played a role in t he 
d e p o r t a t i o n of the J e w s " . 

T h e cour t no ted t he following in re la t ion to the l iabili ty of the second 
appl ican t u n d e r sect ion 93-3 of the 1982 Act: 

"... T h i s s e c t i o n is i n t e n d e d to abso lve t h e p u b l i s h i n g d i r e c t o r of a n a u d i o v i s u a l 

o p e r a t o r of l iab i l i ty for live b r o a d c a s t s w h o s e c o n t e n t s he is u n a b l e effect ively t o 

m o n i t o r a n d c o n t r o l . B u t t h i s c a n n o t be s a i d of a r o l l i ng n e w s b u l l e t i n w h o s e c o n t e n t 

m a y be m o n i t o r e d a n d c o n t r o l l e d by m a k i n g t h e n e c e s s a r y a r r a n g e m e n t s to t h a t effect . 

It is s i gn i f i can t in t h i s r e s p e c t t h a t such s t e p s w e r e t a k e n f rom t h e m o r n i n g o f 1 F e b r u a r y 

o n w a r d s , w h e n t h e c o n t e n t of t h e d i s p u t e d s t a t e m e n t w a s a m e n d e d . M o r e o v e r , it w o u l d 

be s t r e t c h i n g t h e c o n c e p t o f p r i o r d e t e r m i n a t i o n t o c o n t e n d t h a t it m u s t involve 

m e c h a n i c a l r e c o r d i n g . C o n t e n t m a y a l s o be f ixed by a c o m m u n i c a t i o n m e t h o d b a s e d on 

r e p e t i t i o n w h i c h ef fec t ively r e q u i r e s it t o b e fixed b u t n o t n e c e s s a r i l y by m e c h a n i c a l 

m e a n s . T h e r e i n lies t h e d i f f e r e n c e f rom ' l i ve ' b r o a d c a s t i n g invo lv ing no r e p e t i t i o n . " 

Moreover , by way of civil r emedy , t he cour t o r d e r e d t he following 
a n n o u n c e m e n t to be r ead out on F r a n c e Info every two hours d u r i n g a 
twenty-four h o u r per iod in the m o n t h following the d a t e w h e n t h e 
j u d g m e n t b e c a m e final: 
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"By a j u d g m e n t of t h e P a r i s C o u r t of A p p e a l ( E l e v e n t h Div i s ion — S e c t i o n A ) , 
M r B e r t r a n d G a l l i c h c r , j o u r n a l i s t , a n d M r M i c h e l Boyon , p u b l i s h i n g d i r e c t o r of R a d i o 
F r a n c e , w e r e e a c h fined F R F 2 0 , 0 0 0 a n d o r d e r e d t o p a y d a m a g e s lor h a v i n g d e f a m e d 
M r M i c h e l J u n o t , f o r m e r D e p u t y P r e f e c t o f P i t h i v i c r s . T h i s j u d g m e n t fol lows t h e 
b r o a d c a s t i n g , on 3 1 J a n u a r y a n d 1 F e b r u a r y 1997, o f n e w s b u l l e t i n s falsely a l l e g i n g t h a t 
M r M i c h e l J u n o t h a d p l a y e d a p a r t in t h e d e p o r t a t i o n of a t h o u s a n d J e w s a n d w r o n g l y 
c a s t i n g d o u b t on his m e m b e r s h i p of t h e R e s i s t a n c e . " 

O n the subject of t he b r o a d c a s t i n g of t he above a n n o u n c e m e n t , t he 
j u d g m e n t r eads as follows: 

" T h e C o u r t is m i n d e d t o u p h o l d t h e o r d e r for t h e b r o a d c a s t i n g of a n a n n o u n c e m e n t 
by F r a n c e Info, w h i c h s e e m s t o be a r e m e d y p r o p o r t i o n a t e to t h e d a m a g e su f f e r ed bu t 
w h i c h t h e d e f e n c e c o n s i d e r s t o be c o n t r a r y t o t h e p r o v i s i o n s of A r t i c l e s 6 a n d 10 o f t h e 
C o n v e n t i o n ... 

T h e C o u r t d o e s no t a g r e e , b e c a u s e f r e e d o m of e x p r e s s i o n u n d e r A r t i c l e 10 of t h e 

C o n v e n t i o n ... m a y be s u b j e c t t o s u c h r e s t r i c t i o n s a s m a y be n e c e s s a r y ... for t h e 

p r o t e c t i o n of t h e r e p u t a t i o n of o t h e r s , w h i c h is t h e c a s e h e r e . It is t r u e t h a t t h e effect 

o f t h i s o r d e r , a s i n d i c a t e d by t h e d e f e n c e , wil l b e t o r e d u c e t h e ' e d i t o r i a l s p a c e ' a v a i l a b l e 

to F r a n c e Info, bu t t h e w r i t t e n p r e s s a r e a l r e a d y in t h e s a m e p o s i t i o n a n d it is diff icul t tí) 

find a j u s t i f i c a t i o n for d i s c r i m i n a t i n g b e t w e e n t h e v a r i o u s m e d i a in t h a t r e s p e c t . 

Las t l y , it w o u l d be w r o n g t o d e n y t h e c l a i m a n t , w h o s e r i g h t s a r e equa l ly i m p o r t a n t , 
t h e c o n c r e t e r e m e d y of b r o a d c a s t i n g a n a n n o u n c e m e n t p u r e l y on t h e g r o u n d t h a t t h e 
a u d i o v i s u a l m e d i u m is d i f f e r e n t f r o m t h e t r a d i t i o n a l m e d i u m of t h e w r i t t e n p r e s s . 

F u r t h e r , n o t h i n g in t h e o r d e r t o b r o a d c a s t a n a n n o u n c e m e n t m a y be c o n s t r u e d a s 

i n f r i n g i n g t h e r i g h t t o a fair t r i a l w i t h i n t h e m e a n i n g of A r t i c l e 6 of t h e C o n v e n t i o n . . ." 

8. T h e app l i can t s a p p e a l e d on poin ts of law. T h e y s u b m i t t e d t h a t the 
C o u r t of Appea l had failed to apply the pr inciple w h e r e b y the c r imina l law 
m u s t be s t r ic t ly i n t e r p r e t e d , in t h a t it had e x t e n d e d the scope of t he p re 
s u m p t i o n ra i sed by sec t ion 93-3 of t he 1982 Act (whereby the pub l i sh ing 
d i r ec to r is liable as pr inc ipa l whe re " the con t en t of the d i spu t ed s t a t e m e n t 
has been fixed pr ior to be ing c o m m u n i c a t e d to the public") to cover a 
" c o m m u n i c a t i o n m e t h o d based on r epe t i t i on" . Rely ing on Ar t ic les 6 a n d 
10 of t he C o n v e n t i o n , t hey also compla ined of the o r d e r in t he disputed 
ru l ing to b roadcas t t h e above a n n o u n c e m e n t on F rance Info, t he essence 
of the i r a r g u m e n t be ing t h a t " t h e r e [was] no legal basis for the publ i
cat ion of a judicial a n n o u n c e m e n t , which [was] n o t h i n g less t h a n 
p u n i s h m e n t for a civil wrong" . 

By a j u d g m e n t of 8 J u n e 1999, t he C o u r t of C a s s a t i o n (Cr imina l 
Division) d i smissed the appea l for the following r easons , inter alia: 

". . . I n finding t h e p u b l i s h i n g d i r e c t o r l i ab le a s p r i n c i p a l for t h e o f fence c r e a t e d by 
Section 93-3 of t h e A u d i o v i s u a l C o m m u n i c a t i o n Act of 29 J u l y 1982, t h e C o u r t of 
A p p e a l b o t h for i ts o w n a n d for i m p o r t e d r e a s o n s r u l e d t h a t t h e b r o a d c a s t s 
c o n t a i n i n g t h e d i s p u t e d s t a t e m e n t s h a d b e e n , w i t h t h e e x c e p t i o n of t h e first b u l l e t i n , 
s y s t e m a t i c a l l y b r o a d c a s t on a r o l l i ng b a s i s in e x a c t l y t h e s a m e o r in c o n d e n s e d f o r m 
ove r a t w e n t y - f o u r h o u r p e r i o d . 
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It f u r t h e r f o u n d t h a t t h i s t y p e of b r o a d c a s t i n g a l l owed t h e p u b l i s h i n g d i r e c t o r t o 

e x e r c i s e c o n t r o l o v e r t h e c o n t e n t b e f o r e it w a s b r o a d c a s t t o t h e p u b l i c . 

T h e c o u r t a p p l i e d t h e l aw c o r r e c t l y in so r u l i n g . 

T h e c o n t e n t of a n a n n o u n c e m e n t w h i c h is b r o a d c a s t on a r o l l i ng bas i s m u s t properly 
b e c o n s t r u e d a s h a v i n g b e e n fixed p r i o r t o b e i n g c o m m u n i c a t e d t o t h e p u b l i c w i t h i n t h e 

m e a n i n g of s e c t i o n 93-3 [ c i t ed a b o v e ] . ... 

... a l t h o u g h t h e c r i m i n a l c o u r t s m a y o r d e r t h e p u b l i c a t i o n of t h e i r j u d g m e n t s by w a y 

of p e n a l t y o n l y if t h e y a r c e x p r e s s l y a u t h o r i s e d t o d o so by law, t h e y m a y i s sue such a n 

o r d e r by w a y of a r e m e d y a t t h e r e q u e s t of t h e civil p a r t y . S u c h a r e m e d y , w h e n o r d e r e d 

in a f o r m a c h i e v a b l e u n d e r t h e t e c h n i c a l c o n s t r a i n t s of t h e m e d i u m in w h i c h p u b l i c a t i o n 

is o r d e r e d , [ d o e s not b r e a c h ] t h e C o n v e n t i o n p r o v i s i o n s c i t e d in t h e a p p e a l . " 

9. T h e a n n o u n c e m e n t re fe r red to in p a r a g r a p h 7 above was b roadcas t 
on F r a n c e Info be tween 3 1 J u l y and 1 A u g u s t 1999. 

B. R e l e v a n t d o m e s t i c law 

/. Criminal provisions 

11. Sec t ion 93-3 of the Audiovisua l C o m m u n i c a t i o n Act of 29 July 1982 

provides: 

" In t h e e v e n t of o n e of t h e of fences p r o v i d e d for in Book FV of t h e F r e e d o m of t h e 

P r e s s Act of 29 J u l y 1881 b e i n g c o m m i t t e d by a n a u d i o v i s u a l o p e r a t o r , t h e e d i t o r i a l 

d i r e c t o r ... sha l l be p r o s e c u t e d a s t h e p r i n c i p a l o f f e n d e r p r o v i d e d t h a t t h e c o n t e n t o f 

t h e d i s p u t e d s t a t e m e n t h a s b e e n fixed p r i o r t o it b e i n g c o m m u n i c a t e d t o t h e pub l i c . 

W h e n t h e ... p u b l i s h i n g d i r e c t o r is p r o s e c u t e d , t h e m a k e r o f t h e s t a t e m e n t sha l l be 

p r o s e c u t e d a s a n a c c e s s o r y . 

2. The Freedom of Communication Act (Law no. 86-1067 of 30 September 
1986. as amended) 

(a ) F r e e d o m o f a u d i o v i s u a l c o m m u n i c a t i o n 

12. Sect ion 1 of t he F r e e d o m of C o m m u n i c a t i o n Act of 30 S e p t e m b e r 
1986 g u a r a n t e e s f reedom of audiovisual c o m m u n i c a t i o n in the following 
t e r m s : 

" A u d i o v i s u a l c o m m u n i c a t i o n sha l l be f ree . 

T h e e x e r c i s e o f t h i s f r e e d o m m a y b e s u b j e c t o n l y t o s u c h r e s t r i c t i o n s a s a r e n e c e s s a r y 

for t he p r o t e c t i o n of h u m a n d i g n i t y , of t h e f r e e d o m s a n d r i g h t s o f o t h e r s , a n d of 
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p l u r a l i s m in t h e e x p r e s s i o n of i dea s a n d o p i n i o n s , for t h e m a i n t e n a n c e of p u b l i c o r d e r , in 
t h e i n t e r e s t s o f n a t i o n a l s e c u r i t y a n d p u b l i c s e r v i c e , by r e a s o n of t h e c o n s t r a i n t s 
i n h e r e n t in c o m m u n i c a t i o n m e d i a a n d for e n s u r i n g t h e d e v e l o p m e n t of a n a t i o n a l 
a u d i o v i s u a l p r o d u c t i o n i n d u s t r y . 

T h e Conseil supérieur de l'audiovisuel [ H i g h e r A u d i o v i s u a l C o u n c i l ] , a n i n d e p e n d e n t 
r e g u l a t o r , sha l l s e c u r e t h e e x e r c i s e of t h i s f r e e d o m as p r o v i d e d for in th i s Ac t . 

It sha l l e n s u r e e q u a l t r e a t m e n t ; p r e s e r v e t h e i n d e p e n d e n c e a n d i m p a r t i a l i t y of t h e 
pub l i c r a d i o a n d t e l ev i s ion s e c t o r ; p r o m o t e free c o m p e t i t i o n a n d t h e e s t a b l i s h m e n t of 
n o n - d i s c r i m i n a t o r y r e l a t i o n s b e t w e e n p u b l i s h e r s a n d d i s t r i b u t o r s of s e r v i c e s ; e n s u r e 
t h e q u a l i t y a n d d i v e r s i t y of p r o g r a m m e s , t h e d e v e l o p m e n t of n a t i o n a l a u d i o v i s u a l 
p r o d u c t i o n a n d c r e a t i o n , a n d t h e d e f e n c e a n d pos i t i ve p r e s e n t a t i o n of t h e F r e n c h 
l a n g u a g e a n d F r e n c h c u l t u r e . It m a y m a k e p r o p o s a l s to i m p r o v e t h e q u a l i t y of 
p r o g r a m m e s . 

It m a y i ssue r e c o m m e n d a t i o n s to p u b l i s h e r s a n d d i s t r i b u t o r s of a u d i o v i s u a l c o m 
m u n i c a t i o n s e r v i c e s r e l a t i n g to c o m p l i a n c e w i t h t h e p r i n c i p l e s set ou t in t h i s Ac t . S u c h 
r e c o m m e n d a t i o n s s h a l l be p u b l i s h e d in t h e Off ic ia l G a z e t t e . " 

(b) T h e n a t i o n a l p r o g r a m m e p r o v i d e r s a n d R a d i o F r a n c e 

13. Sect ion 43-11 of t he Act lays down the following r e q u i r e m e n t s for 
the na t iona l p r o g r a m m e providers : 

" [ T h e y ] sha l l c a r r y o u t p u b l i c s e r v i c e m i s s i o n s in t h e g e n e r a l i n t e r e s t . T h e y 

sha l l p r o v i d e al l s e c t i o n s of t h e p u b l i c w i t h a r a n g e of p r o g r a m m e s a n d se rv i ce s 

d i s t i n g u i s h e d by d i v e r s i t y a n d p l u r a l i s m , t h e p u r s u i t of q u a l i t y a n d i n n o v a t i o n , a n d 

r e s p e c t for h u m a n r i g h t s a n d t h e d e m o c r a t i c p r i n c i p l e s d e f i n e d in t h e C o n s t i t u t i o n . 

T h e y s h a l l p r o v i d e a v a r i e d s e l e c t i o n of a n a l o g u e a n d d i g i t a l p r o g r a m m e s in t h e fields 
of i n f o r m a t i o n , c u l t u r e , e d u c a t i o n , entertainment a n d s p o r t . T h e y sha l l fos te r d e m o 
c r a t i c d é b a l e , e x c h a n g e s b e t w e e n d i f f e r e n t s e c t i o n s of t h e p o p u l a t i o n , soc ia l i n c l u s i o n 
a n d c i t i z e n s h i p . T h e y sha l l promote t h e F r e n c h l a n g u a g e a n d s h o w c a s e t h e r e g i o n a l a n d 
local d i v e r s i t y o f t h e c u l t u r a l a n d l i n g u i s t i c h e r i t a g e of F r a n c e . T h e y sha l l c o n t r i b u t e t o 
t h e d e v e l o p m e n t a n d b r o a d c a s t i n g of i n t e l l e c t u a l a n d a r t i s t i c w o r k s a n d civic, e c o n o m i c , 
soc i a l , sc ien t i f i c a n d t e c h n i c a l k n o w l e d g e , a n d t o e d u c a t i n g t h e p u b l i c o n a u d i o v i s u a l 
a n d m e d i a i s s u e s . 

They sha l l m a k e a p p r o p r i a t e a r r a n g e m e n t s t o f a c i l i t a t e a c c e s s t o t h e i r p r o g r a m m e s 
by d e a f a n d h e a r i n g - i m p a i r e d p e r s o n s . 

T h e y sha l l e n s u r e t h e i n t e g r i t y , i n d e p e n d e n c e a n d p l u r a l i s m of n e w s p r o v i s i o n a n d 
t h e p lu r a l i s t e x p r e s s i o n of v a r i o u s c u r r e n t s o f t h o u g h t a n d o p i n i o n in a c c o r d a n c e w i t h 
t h e p r i n c i p l e of ecpial t r e a t m e n t a n d w i t h t h e r e c o m m e n d a t i o n s of t h e Conseil supérieur 
de l'audiovisuel. 

T h e p u b l i c - s e c t o r a u d i o v i s u a l o p e r a t o r s , in c a r r y i n g o u t t h e i r m i s s i o n s , s h a l l 
c o n t r i b u t e t o a u d i o v i s u a l ac t iv i ty o u t s i d e F r a n c e , to t h e p r e s t i g e of t h e F r e n c h -
s p e a k i n g w o r l d a n d t o t h e s p r e a d of F r e n c h c u l t u r e a n d t h e F r e n c h l a n g u a g e 
t h r o u g h o u t t h e w o r l d . T h e y sha l l s eek t o d e v e l o p n e w s e r v i c e s to e n r i c h o r e x t e n d t h e i r 
p r o g r a m m e s , a n d n e w t e c h n o l o g y for t h e p r o d u c t i o n a n d b r o a d c a s t i n g of a u d i o v i s u a l 
p r o g r a m m e s a n d s e r v i c e s . 
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A n a n n u a l r e p o r t sha l l be p r e s e n t e d t o P a r l i a m e n t on c o m p l i a n c e w i t h t h e p r o v i s i o n s 

of t h i s s e c t i o n . " 

Sect ion 44.I l l of the Act specifies t ha t , as a na t iona l p r o g r a m m e 
provider , Rad io F r a n c e m u s t c r e a t e a n d schedu le local a n d na t i ona l r ad io 
p r o g r a m m e s to be b roadcas t t h r o u g h o u t the whole or any par t of m e t r o 
pol i tan F r a n c e , p r o m o t e reg iona l express ion t h r o u g h its r ad io s t a t ions 
located in every pa r t of F r a n c e , and showcase its a r t i s t i c h e r i t a g e and 
creat ivi ty, in p a r t i c u l a r t h r o u g h the mus ic g roups which it m a n a g e s and 
s u p p o r t s . 

T h e t e r m s of re fe rence of t he na t iona l p r o g r a m m e providers a re 
prescr ibed by decree a n d define the i r obl iga t ions , pa r t i cu la r ly those 
r e l a t i n g t o t h e i r educa t i ona l , cu l t u r a l a n d social miss ions , a n d lay down 
condi t ions for the schedul ing of commerc i a l s (section 48 of t he Ac t ) . 

Moreover , each provider e n t e r s i n to a con t r ac t wi th t he g o v e r n m e n t 
s e t t i n g out its objectives a n d m e a n s over a per iod of t h r e e to five years 
and d e t e r m i n i n g , in accordance wi th the public-service miss ions def ined 
in sec t ion 43-11 : d e v e l o p m e n t p r io r i t i e s , inc lud ing its c o m m i t m e n t s to 
diversi ty and innovat ion in p r o g r a m m e c rea t ion ; t he pro jec ted cost of 
its act ivi t ies for each year of the con t r ac t , a n d the q u a n t i t a t i v e and 
qua l i t a t i ve p e r f o r m a n c e a n d resu l t s ind ica to r s which a r e to apply; its 
a l locat ion of publ ic money wi th an indica t ion of how m u c h m u s t be 
d e d i c a t e d as a m a t t e r of pr ior i ty to t h e d e v e l o p m e n t of p r o g r a m m e 
b u d g e t s ; its forecast r e v e n u e from its own resources , inc lud ing tha t 
der ived from adve r t i s ing and sponsorsh ip ; and the economic out look for 
i ts pay services (sect ion 53.1 of t he Ac t ) . 

14. Each yea r , w h e n the f inance bill is voted on, P a r l i a m e n t au tho r i s e s 
t he levying of a tax , known as the "l icence fee", payable for t he use of 
a television receiver , a n d approves t he a p p o r t i o n m e n t of the public 
money a l located to the l icence fee account a m o n g F r a n c e Televis ion, 
Rad io F r a n c e , Rad io F r a n c e I n t e r n a t i o n a l e , R é s e a u F r a n c e O u t r e - m e r , 
A R T E - F r a n c e and the I n s t i t u t na t iona l de l 'audiovisuel (sect ion 53.I l l of 
the Ac t ) . 

15. T h e Conseil supérieur de l'audiovisuel (CSA) is respons ib le for 
e n s u r i n g tha t those c o m p a n i e s comply wi th the i r legal and regulatory-
obl iga t ions , a n d has en fo rcemen t powers to t h a t effect (sec t ions 48-1 et 
seq. of t h e A c t ) . 

16. Radio F r a n c e , whose capi ta l is wholly owned by the S t a t e , is in 
pr inciple subject to c o m p a n y law a n d its m e m o r a n d u m and ar t ic les of 
associa t ion a r e approved by dec r ee (sect ion 47 of t he Ac t ) . I ts board of 
d i rec to rs consis ts of twelve m e m b e r s wi th a five-year t e r m : two m e m b e r s 
of P a r l i a m e n t a p p o i n t e d by t h e N a t i o n a l Assembly a n d t h e S e n a t e 
respect ively, four g o v e r n m e n t r e p r e s e n t a t i v e s , four "sui tably qualif ied 
c a n d i d a t e s " appo in t ed by the C S A and two staff r e p r e s e n t a t i v e s . O n e of 
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i ts m e m b e r s is appo in t ed C h a i r m a n by the CSA (sect ions 47-2 and 47-3 of 
t he Act ) . 

(c) " P r i v a t e " r a d i o o p e r a t o r s 

17. T h e " p e r m a n e n t " p r iva te radio c o m p a n i e s which use t e r r e s t r i a l 
f requenc ies m u s t be the ho lders of a l icence g r a n t e d by the C S A before 
they m a y begin b r o a d c a s t i n g (sect ion 22 of t he Act ) . T h e l icensing 
p r o c e d u r e consists of several s t ages : t he CSA publ ishes a n invi ta t ion to 
t e n d e r specifying t h e geograph ica l coverage a r e a s a n d types of r ad io 
service (five types a r e def ined for p r iva te r ad io in o rde r to e n s u r e diver
sity a n d ba l ance a m o n g the r ad io services avai lable in each r eg ion ) ; at the 
closing of the bids , the CSA decides which t e n d e r s a r e admiss ib le a n d 
d raws up a shor t l i s t ; on t he basis of t he u n d e r t a k i n g s given by the 
t e n d e r e r s , it t h e n lists t he f requenc ies which m a y be ass igned; a n d lastly, 
af ter e n t e r i n g into a n a g r e e m e n t wi th each o p e r a t o r , it issues b road
cas t ing l icences for a m a x i m u m t e r m of five yea r s , r enewab le twice 
wi thou t a call for t e n d e r s for a m a x i m u m fu r the r t e r m of five yea r s each 
t i m e . 

T h e C S A issues t he se l icences af ter "assess ing the publ ic i n t e r e s t in 
each proposa l , in the l ight of t he pr ior i ty r e q u i r e m e n t s of m a i n t a i n i n g 
p lu ra l i sm a m o n g c u r r e n t s of soc iocul tura l opinion, the divers i ty of 
o p e r a t o r s a n d t h e need to avoid any a b u s e of a d o m i n a n t posi t ion a n d 
an t i - compe t i t ive p rac t i ce s " (section 29 of the Act ) . 

U n d e r sect ion 28 of the Act, the a g r e e m e n t e n t e r e d in to by the 
o p e r a t o r "specifies the p a r t i c u l a r ru les appl icable to t h e service , given 
the ex t en t of t he service a r e a , the s h a r e of adve r t i s ing r evenue , t he 
pr inc ip le of equa l i ty of t r e a t m e n t b e t w e e n the var ious services a n d the 
compe t i t i on condi t ions specific to each service". It also con ta ins the 
appl icable codes of e thics and specific p r o g r a m m e c o m m i t m e n t s : q u o t a s 
of songs in F rench (in pr inc ip le a m i n i m u m of 40%) a n d the p ropo r t i on 
rese rved for "new t a l e n t " (a m i n i m u m of 20% in pr inc ip le ) , ru les for the 
schedu l ing and m a x i m u m d u r a t i o n of adver t i s ing , local p r o g r a m m i n g 
q u o t a s (not less t h a n t h r e e hour s pe r day) a n d the daily d u r a t i o n of local 
adver t i s ing . 

18. T h e C S A is respons ib le for e n s u r i n g t h a t the p r o g r a m m e providers 
comply wi th the i r legal a n d r egu la to ry obl iga t ions , and has en fo rcemen t 
powers to t h a t effect (sect ions 42 et seq. of t he Act ) . 

C. R e c o m m e n d a t i o n N o . R (96) 10 o f t h e C o m m i t t e e o f M i n i s t e r s 
o f t h e C o u n c i l o f E u r o p e to m e m b e r S t a t e s 

19. At the 573rd m e e t i n g of t h e M i n i s t e r s ' D e p u t i e s on 11 S e p t e m b e r 
1996, the C o m m i t t e e of Min i s t e r s of the Counci l of E u r o p e a d o p t e d 
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R e c o m m e n d a t i o n No . R (96) 10 on the g u a r a n t e e of t he i ndependence 
of publ ic service b r o a d c a s t i n g , whose rec i ta ls r e i t e r a t e t h a t " t h e in
d e p e n d e n c e of t he med ia , inc lud ing b roadcas t i ng , is essent ia l for the 
func t ion ing of a d e m o c r a t i c society" a n d s t ress " t h e i m p o r t a n c e which 
[ the C o m m i t t e e of Min i s te r s ] a t t a c h e s to respec t for m e d i a in
d e p e n d e n c e , especial ly by g o v e r n m e n t s " . 

T h e C o m m i t t e e of Min i s t e r s r e c o m m e n d s tha t the g o v e r n m e n t s of 
m e m b e r S t a t e s " inc lude in the i r domes t i c law or in i n s t r u m e n t s govern
ing public service b r o a d c a s t i n g o rgan i sa t ions provisions g u a r a n t e e i n g 
t he i r i n d e p e n d e n c e " in accordance wi th a set of a p p e n d e d guide l ines . 
T h e gu ide l ines specify a m o n g o t h e r th ings t h a t t he legal f ramework 
govern ing public service b r o a d c a s t e r s should clearly s t i pu l a t e the i r 
edi tor ia l i n d e p e n d e n c e and ins t i tu t iona l a u t o n o m y , especial ly in a r ea s 
such as: t he def in i t ion of p r o g r a m m e schedu les ; t he d e v e l o p m e n t and 
p roduc t ion of p r o g r a m m e s ; t h e ed i t i ng a n d p r e s e n t a t i o n of news a n d 
c u r r e n t affairs p r o g r a m m e s ; t he o rgan i sa t i on of the act ivi t ies of the 
service; r e c r u i t m e n t , e m p l o y m e n t a n d staff m a n a g e m e n t wi th in the 
service; the p u r c h a s e , h i re , sale and use of goods a n d services; 
t he m a n a g e m e n t of f inancial r e sources ; t he p r e p a r a t i o n a n d im
p l e m e n t a t i o n of the budge t ; the nego t i a t ion , p r e p a r a t i o n a n d s i g n a t u r e 
of legal d o c u m e n t s r e l a t i ng to the o p e r a t i o n of the service; a n d the 
r e p r e s e n t a t i o n of t h e service in legal p roceed ings a n d vis-á-vis th i rd 
pa r t i e s . T h e y provide in pa r t i cu l a r t h a t " the p r o g r a m m i n g act ivi t ies of 
publ ic service b r o a d c a s t i n g o rgan i sa t i ons shal l not be subject to any 
form of c e n s o r s h i p " and t h a t "no a priori con t ro l of t he act ivi t ies of 
publ ic service b r o a d c a s t i n g o rgan i sa t ions shall be exerc ised by ex
t e r n a l persons or bodies except in excep t iona l cases provided for by 
law". 

T h e "gu ide l ines" fu r the r provide, a m o n g o t h e r th ings , t ha t t he rules 
gove rn ing the s t a t u s of t he b o a r d s of m a n a g e m e n t a n d supervisory 
bodies of publ ic service b r o a d c a s t e r s should be def ined in a m a n n e r 
which avoids p lac ing the boards at risk of any poli t ical or o the r 
i n t e r f e rence . 

T h e y also s t a t e t h a t t h e rules gove rn ing the fund ing of publ ic service 
b r o a d c a s t e r s should be based on the pr inciple t h a t m e m b e r S ta te s 
u n d e r t a k e to m a i n t a i n and , w h e r e necessary , es tab l i sh an a p p r o p r i a t e , 
secure a n d t r a n s p a r e n t funding f r amework tha t g u a r a n t e e s public 
service b r o a d c a s t e r s the m e a n s necessary to accompl ish t he i r miss ions . 
T h e y specify t h a t , w h e r e t he funding is based e i t h e r en t i r e ly or in p a r t on 
a r egu la r or excep t iona l con t r i bu t ion from the S t a t e budge t or on a licence 
fee, t h e dec i s ion -mak ing power of a u t h o r i t i e s e x t e r n a l to t he public 
service b r o a d c a s t e r in ques t i on r e g a r d i n g its funding should not b e 
used to exe r t , d i rec t ly or indirect ly , any inf luence over t he ed i tor ia l in
d e p e n d e n c e or in s t i tu t iona l a u t o n o m y of the b r o a d c a s t e r . 
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C O M P L A I N T S 

20. T h e app l i can t s compla ined u n d e r Art ic le 7 § 1 of t he Conven t i on 
t h a t the scope of t h e c r imina l law had been ove r -ex tended : in finding t h a t 
" the con t en t of the d i spu ted s t a t e m e n t [had] been fixed pr ior to be ing 
c o m m u n i c a t e d to t he pub l i c" in c i r c u m s t a n c e s whe re all the news 
bulletins and flashes in ques t ion h a d been b roadcas t live, the d o m e s t i c 
cou r t s h a d found the second a n d th i rd app l i can t s c r iminal ly liable "by 
ana logy" wi th sect ion 93-3 of the Audiovisual C o m m u n i c a t i o n Act (Law 
no. 82-652 of 29 J u l y 1 9 8 2 - " t h e 1982 Ac t" ) . 

21 . Relying on Art ic le 6 § 2 of the Conven t i on and the p r e s u m p t i o n of 
innocence , t h e app l i can t s s u b m i t t e d t h a t sect ion 93-3 of t he 1982 Act 
ra ised an i r r e b u t t a b l e p r e s u m p t i o n t h a t t he publ i sh ing d i rec to r was 
l iable: his l iabili ty was a u t o m a t i c a l l y a n d necessar i ly infer red from his 
posi t ion, leaving h im u n a b l e to p roduce evidence in his defence such as his 
conduc t o r t he condi t ions in which news was pub l i shed or b roadcas t . T h e 
domes t i c cour t s had thus infer red the second app l i can t ' s c r imina l liability 
from t h e r epe t i t i on of a s t a t e m e n t a n d his posi t ion as publ i sh ing d i rec to r . 

Relying on Art icle 6 § 1 of the Conven t ion , the app l ican t s c o n t e n d e d tha t , 
as i n t e r p r e t e d by t h e domes t i c cour t s , the effect of sect ion 93-3 of t he 1982 
Act was to u n d e r m i n e the equa l i ty of a r m s in t h a t the publ i sh ing d i rec tor ' s 
liability was au toma t i ca l ly infer red from the m e r e fact t h a t a s t a t e m e n t had 
been broadcas t on a roll ing basis - the prosecut ion not be ing r equ i r ed to 
prove c r imina l i n t en t - w h e r e a s t he d e f e n d a n t was depr ived of the 
possibility of es tab l i sh ing facts "capable of e x o n e r a t i n g h im" . 

22. Re ly ing on Ar t ic les 7 a n d 10 of the Conven t i on t a k e n t o g e t h e r , the 
app l i can t s compla ined tha t the appl ican t c o m p a n y had been o r d e r e d to 
b roadcas t a n a n n o u n c e m e n t by way of r e m e d y for t he d a m a g e c a u s e d to 
t he civil pa r ty . Accord ing to t h e m , such an o r d e r was in effect a "pena l t y " 
devised by t h e cour t w i thou t it having any basis in law; accordingly, it was 
con t r a ry to the pr inciple tha t t h e r e m u s t be a legal basis for a pena l t y and 
was a "d i sp ropo r t i ona t e in t e r f e rence wi th t h e exercise of f reedom of 
in fo rmat ion a n d express ion" . 

23 . Relying on Art icle 10 of the Conven t ion , t he app l ican t s a l leged t h a t 
the i r r ight to t he freedom to " i m p a r t i n f o r m a t i o n " had been infr inged by 
t h e sanc t ions a n d o rde r s imposed on t h e m by the domes t i c cour t s . 

T H E LAW 

1. On the capacity of the national radio broadcaster Radio France to apply to 
the Court 

24. T h e G o v e r n m e n t c o n t e n d e d t h a t , because it be longed to t he public 
sector , the na t iona l r ad io b r o a d c a s t e r Rad io F r a n c e did not have the 
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r equ is i t e capac i ty to apply to the C o u r t u n d e r Art ic le 34 of the 
Conven t ion . 

T h e y no ted t h a t u n d e r t h a t Ar t ic le , only n a t u r a l persons , non-govern
m e n t a l o rgan i sa t ions and g roups of individuals could m a k e appl ica t ions . 
Plainly, Rad io F r a n c e was n e i t h e r a n a t u r a l person nor a g r o u p of 
individuals ; nor was it a n o n - g o v e r n m e n t a l o rgan i sa t ion . 

O n the last poin t , the G o v e r n m e n t r e fe r red to The Holy Monasteries 
v. Greece ( j udgmen t of 9 D e c e m b e r 1994, Ser ies A no. 301-A), in which, 
t h e y c o n t e n d e d , t he C o u r t had laid down the c r i t e r i a def in ing a non
g o v e r n m e n t a l o rgan i sa t ion for the purposes of Art ic le 34 of t he Con
ven t ion . T h e y no ted t he re levance in t h a t con tex t of the o rgan i sa t ion ' s 
or igins , cons t i tu t ion , mission, r i gh t s and i n d e p e n d e n c e . 

First ly, t he G o v e r n m e n t s u b m i t t e d t h a t bo th t he ex i s tence and the 
m e m o r a n d u m and ar t ic les of associa t ion of Rad io F r a n c e were di rect ly 
p resc r ibed by law. It had b e e n c r e a t e d u n d e r sect ion 37 of t he Audio
visual C o m m u n i c a t i o n Act (Law no. 82-652 of 2 9 J u l y 1982 ( r e p e a l e d ) ) . I ts 
con t inued ex is tence was provided for by t he F r e e d o m of C o m m u n i c a t i o n 
Act (Law no. 86-1067 of 30 S e p t e m b e r 1986), which ass igned it t he mission 
of c r e a t i n g a n d schedu l ing rad io p r o g r a m m e s (sect ion 44 . I l l ) , provided for 
i ts m e m o r a n d u m and ar t ic les of associa t ion to be approved by decree 
(sect ion 47) and set ou t t e r m s of re fe rence def in ing its obl iga t ions 
(sect ion 48) . By legal conven t ion , it followed t h a t its m e r g e r and 
l iqu ida t ion were also p resc r ibed by law. 

Secondly, t he G o v e r n m e n t s t a t e d t h a t sect ion 43-11 of the 
30 S e p t e m b e r 1986 Act express ly provided t h a t Rad io F r a n c e ca r r i ed out 
"publ ic service miss ions in t he g e n e r a l i n t e r e s t " , which were set out in 
t h a t sect ion and in sec t ion 44. I l l of t h a t Act; t he t e r m s of re ference 
- approved by dec ree on 13 N o v e m b e r 1987 - inc luded m o r e t h a n a 
h u n d r e d obl iga t ions , conce rn ing its educa t iona l , cu l t u r a l and social 
miss ions in pa r t i cu la r . T h u s , t he act ivi t ies of Radio F r a n c e w e r e not 
d i c t a t e d by c o m m e r c i a l cons ide ra t ions , but by the need to e n s u r e qual i ty , 
ba l ance a n d p lu ra l i sm in t he provision of in fo rma t ion t h r o u g h o u t the 
whole of F r ance , inc luding those a r e a s poorly served by the res t of the 
m e d i a ; it was not r e q u i r e d to be prof i table . In any event , a n u m b e r of the 
r ad io s t a t ions which c a m e u n d e r its aegis only a t t r a c t e d low ra t ings ; the i r 
ex i s tence was jus t i f ied essent ia l ly by the pursu i t of a n objective in 
t he gene ra l i n t e re s t a n d the i r c o n t i n u e d ex is tence d e p e n d e d on the i r 
r e m a i n i n g in t he public sector . T h e G o v e r n m e n t a r g u e d on t h a t basis 
t h a t Rad io F r a n c e ca r r ied out a public-service mission and was 
"es tab l i shed for pub l i c - admin i s t r a t i on p u r p o s e s " wi th in t he m e a n i n g of 
t he C o u r t ' s case-law. 

Thi rd ly , Rad io F r a n c e was u n d e r g o v e r n m e n t supervis ion. T h a t was 
b o r n e out by its official n a m e - na t iona l p r o g r a m m e provider Rad io 
F r a n c e - a n d by the fact t h a t u n d e r sect ion 47 of t he F r e e d o m of 
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C o m m u n i c a t i o n Act its capi ta l was wholly owned by the S t a t e . More 
over, t h e compos i t ion of i ts dec i s ion -mak ing bodies was i n t e n d e d to 
e n s u r e t h a t the g o v e r n m e n t ' s i n t e r e s t s were r e p r e s e n t e d : t he twelve 
m e m b e r s of its boa rd of d i rec to rs inc luded two m e m b e r s of P a r l i a m e n t 
a p p o i n t e d by the N a t i o n a l Assembly a n d the S e n a t e , four g o v e r n m e n t 
r e p r e s e n t a t i v e s a n d four su i tably qual i f ied pe r sons a p p o i n t e d by the 
CSA, which itself consis ted of nine m e m b e r s appo in t ed by the P r e s i d e n t 
of t he Republ ic a n d by the P r e s i d e n t s of the Na t iona l Assembly and the 
S e n a t e ; l ikewise, its C h a i r m a n was appo in t ed and r emoved by the CSA 
(sect ions 47-2 and 47-3 of t he F r e e d o m of C o m m u n i c a t i o n Ac t ) . 
Moreover , its policies were set by the g o v e r n m e n t : sec t ion 53 of t he 
F r e e d o m of C o m m u n i c a t i o n Act r e q u i r e d it to e n t e r in to "con t r ac t s of 
objec t ives" wi th t he g o v e r n m e n t which d e t e r m i n e d i ts " d e v e l o p m e n t 
pr ior i t i es" ; its t e r m s of re fe rence inc luded p r o g r a m m i n g obl iga t ions . 
Lastly, its act ivi t ies were cont ro l led by S t a t e au tho r i t i e s . Every year , 
P a r l i a m e n t d e t e r m i n e d Rad io F r a n c e ' s a l locat ion of r e sources ; a govern
m e n t r epo r t on compl i ance wi th the c o n t r a c t s of object ives a n d a 
d o c u m e n t ou t l in ing the act ivi t ies of the o p e r a t o r s in which Rad io France 
held more t h a n half of the cap i ta l were a n n e x e d to the finance bill. Radio 
F rance was also r equ i r ed to submi t an a n n u a l r epo r t on its compl iance 
wi th its missions a n d t e r m s of re fe rence to the Min i s t e r for C o m m u n i 
ca t ions and to t he CSA. 

Four th ly , Radio F rance was financed by taxes (sect ion 53 of the 
F r e e d o m of C o m m u n i c a t i o n Act) or, a t any r a t e , by a compulsory levy-
having fea tu res which, for the pu rpose of d e t e r m i n i n g the admiss ibi l i ty 
of the appl ica t ion , m a d e it not subs tan t ia l ly different from a tax . 

Fifthly, Rad io F rance was subject to special public-service obl iga t ions 
go ing beyond o rd ina ry law: its staff w e r e subject t o c e r t a i n obl iga t ions 
based on the need to e n s u r e public-service con t inu i ty (sect ion 57.HI of t he 
F r e e d o m of C o m m u n i c a t i o n Act ) ; it was u n d e r an obl igat ion to provide 
ce r t a in services free of c h a r g e (clause 101 of its t e r m s of re fe rence) a n d 
to help finance ce r t a in a r r a n g e m e n t s (c lauses 99, 102 a n d 104 of its t e r m s 
of r e fe rence) ; it could ra ise adve r t i s ing and sponsorsh ip r evenue only 
wi th in ce r t a in l imits (sect ion 48 of t he F r e e d o m of C o m m u n i c a t i o n Act 
and c lause 46 of its t e r m s of r e f e rence ) ; t he t e r m s of r e fe rence of the 
na t iona l c o m p a n i e s in which it held s h a r e s had to reflect f u n d a m e n t a l 
public-service pr inc ip les , no tab ly the pr inciples of equa l i ty and neu t r a l i t y 
(Cons t i t u t iona l Counci l , decis ion no. 86-217 D C of 18 S e p t e m b e r 1986). 

Lastly, t he m e r e fact t h a t Rad io F r a n c e was subject to c o m p a n y 
law (sect ion 47 of the F r e e d o m of C o m m u n i c a t i o n Act) did not give it 
the s t a t u s of a " n o n - g o v e r n m e n t a l o r g a n i s a t i o n " wi th in t he m e a n i n g of 
Art ic le 34 of t he Conven t ion . Rad io F r a n c e had the a d v a n t a g e of not 
be ing d e p e n d e n t on adve r t i s ing r e v e n u e b e c a u s e it was S ta te - f inanced , 
and the decision t h a t it should not be governed by public law had been 
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p r o m p t e d by the conce rn to avoid any u n d u e d i s to r t ion of compe t i t i on 
with pr iva te rad io c o m p a n i e s ; it had not t a k e n Rad io F r a n c e ou t s ide the 
public sector . Moreover , F r e n c h law m a d e a d is t inc t ion b e t w e e n the 
s t r u c t u r a l a n d funct ional concepts of public service: t hus a publ ic body 
could be e n t r u s t e d wi th activit ies t h a t had n o t h i n g to do wi th public 
service while a pr iva te body could be e n t r u s t e d wi th a public-service 
mission. In any event it was only by way of de roga t i on t h a t the 
C o m p a n i e s Act (Law of 24 J u l y 1966) was appl icable to Rad io F r a n c e . 

25. T h e app l i can t s s u b m i t t e d tha t Radio F r a n c e , which o p e r a t e d 
a n u m b e r of rad io s t a t ions - inc lud ing F r a n c e Info - was a l imi ted 
c o m p a n y r eg i s t e r ed in t he c o m m e r c i a l a n d c o m p a n i e s r eg i s t e r s and was 
the re fore to be classified as a pr iva te- law r a t h e r t h a n a public- law body. 

Moreover , acco rd ing to t he app l i can t s , in The Holy Monasteries, c i ted by 
the G o v e r n m e n t , t he C o u r t had held t h a t a legal pe r son was a "non
g o v e r n m e n t a l o r g a n i s a t i o n " wi th in the m e a n i n g of Ar t ic le 34 of t h e 
Conven t i on provided t h a t it did not exercise g o v e r n m e n t a l powers , had 
not been es tab l i shed for pub l i c -admin i s t r a t ion purposes a n d was not 
u n d e r the supervis ion of the S t a t e . Rad io F r a n c e fulfilled those c r i t e r ia . 

In re la t ion to the first c r i t e r ion , the app l i can t s m a i n t a i n e d t h a t t he 
G o v e r n m e n t w e r e confusing the concepts of " g o v e r n m e n t a l p o w e r s " and 
"exercise of a public-service act ivi ty". T h e y s u b m i t t e d t h a t , accord ing 
to Professor C h a p u s (Droit administran/general, vol. 1, M o n t c h r e s t i e n 2001, 
p. 469 et seq . ) , a l ead ing a u t h o r i t y on F r e n c h a d m i n i s t r a t i v e law, govern
m e n t a l powers could be divided into t he power to act , which a m o u n t e d to a 
g e n e r a l power to t ake un i l a t e r a l ac t ion affecting pe r sons and asse t s in t he 
gene ra l i n t e r e s t , a n d the power to p ro tec t , which was c h a r a c t e r i s e d by the 
en joyment of a legal monopoly , i m m u n i t y from se izure of asse t s and rules 
i n t ended to p ro tec t t he public p u r s e . Rad io F r a n c e did not exercise 
any powers of t h a t n a t u r e : it did not have t he power to t ake un i l a t e ra l 
decisions b ind ing on th i rd pa r t i e s (or even the power to issue regu la t ions 
govern ing the i n t e r n a l o rgan i sa t ion of t he public service which it 
p rovided) , it did not enjoy a legal monopoly (it o p e r a t e d in a sec tor open 
to c o m p e t i t i o n ) , it could not recover its deb t s i n d e p e n d e n t l y by m e a n s of 
enforceable o rde r s , a n d it could not e n t e r in to admin i s t r a t i ve con t rac t s 
con t a in ing special c lauses in its favour d e r o g a t i n g from pr iva te law. 
Moreover , any d i s p u t e s to which it was a p a r t y were subject to t he ex
clusive ju r i sd ic t ion of the o rd ina ry cour t s r a t h e r t h a n to the ju r i sd ic t ion 
of t he admin i s t r a t i ve cou r t s . 

T h e app l i can t s fu r the r s t ressed t h a t Rad io F rance had no ad
min i s t r a t ive funct ions . First ly, as provided for by sect ion 1 of the 
F r e e d o m of C o m m u n i c a t i o n Act , the audiovisual sec tor was left to free 
compe t i t i on whi le t he public sec tor was subject to i n d e p e n d e n c e and 
impar t i a l i t y r e q u i r e m e n t s . Secondly, t ha t Act had e x e m p t e d Rad io 
F r a n c e from t h e d u t y to assist in d e c e n t r a l i s i n g t he public b r o a d c a s t i n g 
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service; accordingly t he G o v e r n m e n t had incorrec t ly s t a t e d t h a t it was 
he lp ing to e x t e n d coverage to ce r t a in geograph ica l a r ea s a n d h a d t hus 
been es tab l i shed for pub l i c -admin i s t r a t ion purposes . Thi rd ly , even t h o u g h 
they were t e r m e d "public-service miss ions" , the miss ions ass igned to 
Radio F r a n c e by sect ion 43-11 of t he F r e e d o m of C o m m u n i c a t i o n Act did 
not have any pub l i c - admin i s t r a t i on purposes . T h e posi t ion was not a l t e r e d 
by the fact t ha t Rad io F r a n c e ' s act ivi t ies were governed by n u m e r o u s 
S t a t e r egu la t ions , since p r iva te o p e r a t o r s were subject to s imi la r 
r egu la to ry c o n s t r a i n t s . Sect ion 28 of the F r e e d o m of C o m m u n i c a t i o n Act 
r e q u i r e d pr iva te rad io s t a t ions to ob t a in a l icence before they b e g a n 
b roadcas t ing , a n d the l icence was subject to t he conclusion of a n ag ree 
m e n t wi th the CSA. Such an a g r e e m e n t was likely to con ta in a n u m b e r 
of obl iga t ions conce rn ing the cha rac te r i s t i c s of the p r o g r a m m e s , t he 
p ropor t ion of works in F rench , t he b r o a d c a s t i n g of educa t iona l and 
cu l tu ra l p r o g r a m m e s , the d u r a t i o n of adver t i s ing , a c o m m i t m e n t to t he 
F rench l a n g u a g e a n d the p res t ige of t he F rench - speak ing world, in
c reased access to p r o g r a m m e s for deaf a n d h e a r i n g - i m p a i r e d pe r sons , etc . 

In o t h e r words , t he role of Rad io F r a n c e was not p roper ly speak ing to 
m a n a g e a public service, bu t only to ca r ry out public-service miss ions as 
p a r t of its indus t r ia l a n d commerc i a l act ivi t ies . Accordingly, it should be 
def ined in t e r m s of a n e thical a p p r o a c h to t he pu r su i t of its indus t r i a l a n d 
c o m m e r c i a l act iv i t ies , which was p resc r ibed by its t e r m s of r e fe rence a n d 
mission obl iga t ions and whose unde r ly ing phi losophy was to serve its 
aud ience of c i t izens u n d e r the supervis ion of the CSA, a r e g u l a t o r 
i n d e p e n d e n t of g o v e r n m e n t . 

In real i ty, t he m e r e fact t h a t a legal pe r son such as Rad io F r a n c e 
exerc ised its act ivi ty in a compet i t ive sec tor was in i tself sufficient to 
m a k e it a " n o n - g o v e r n m e n t a l o r g a n i s a t i o n " wi th in the m e a n i n g of 
Art ic le 34 of t he C o n v e n t i o n : in fact, t h a t had been the view t a k e n by the 
c u r r e n t Agen t of t he G o v e r n m e n t w h e n he was legal adviser a t t h e Conseil 
dEtat (see R. A b r a h a m , Convention européenne des Droits de l'Homme article par 
article, Económica 1995, pp . 585 et seq . ) . In any event , Radio F r a n c e had for 
a n u m b e r of years been following c o m m e r c i a l m a n a g e m e n t p rac t i ces ; for 
e x a m p l e , like its c o m p e t i t o r s it had m a d e a u d i e n c e r a t i ngs a key c r i t e r ion 
of its s t r a t egy . 

T h e app l i can t s fu r the r s u b m i t t e d t h a t t he facts t h a t t he S t a t e owned 
the whole of its cap i ta l , t h a t it was financed out of publ ic money and t h a t it 
was subject to p a r l i a m e n t a r y cont ro l w e r e no t sufficient to c h a r a c t e r i s e 
Rad io F r a n c e as be ing u n d e r S t a t e cont ro l . T h e y s t ressed t h a t , c o n t r a r y 
to wha t t he G o v e r n m e n t a r g u e d , Rad io F r a n c e ' s policies were not de
t e r m i n e d by the S t a t e . T h e F r e e d o m of C o m m u n i c a t i o n Act es tab l i shed 
its s t r u c t u r a l i n d e p e n d e n c e : u n d e r sec t ions 47-2 and 47-3, only four of t he 
twelve m e m b e r s of its boa rd of d i r ec to r s w e r e appo in t ed by the govern
m e n t . Moreover , its c h a i r m a n was a p p o i n t e d by the CSA, an i n d e p e n d e n t 
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a d m i n i s t r a t i v e au tho r i ty , and such an a p p o i n t m e n t was , acco rd ing to t h e 
C o n s t i t u t i o n a l Counc i l , i n t e n d e d precisely to secure its i n d e p e n d e n c e a n d 
to he lp e n s u r e t he f reedom of c o m m u n i c a t i o n ensh r ined in Art ic le 11 of 
the Dec la ra t i on of the R i g h t s of M a n and the Ci t izen (Cons t i t u t iona l 
Counci l , decision no. 89-259 D C of 26 Ju ly 1989, Recueil, p . 66) . It would 
be pa radox ica l if a pr iva te - law c o m p a n y whose i n d e p e n d e n c e from 
g o v e r n m e n t was g u a r a n t e e d by the C o n s t i t u t i o n w e r e held to be a 
g o v e r n m e n t a l o rgan i sa t ion . T h e app l i can t s moreove r cha l l enged t h e 
G o v e r n m e n t ' s a s se r t ion t h a t Rad io F r a n c e was " f inanced by t axes , and 
the re fo re t h r o u g h the exerc ise of g o v e r n m e n t a l powers" . It was actual ly 
financed by the licence fee - known as the "audiovisual l icence fee" - as 
provided for in sect ion 53 of t he F r e e d o m of C o m m u n i c a t i o n Act; and , 
accord ing to the cons i s ten t case- law of the C o n s t i t u t i o n a l Counc i l , t h e 
l icence fee was not a tax bu t an e x t r a - b u d g e t a r y levy, in o t h e r words a 
compul so ry l e w falling wholly or par t ly ou t s ide the legal b u d g e t and t ax 
ru les for d e t e r m i n i n g tax r e v e n u e , basis of a s s e s s m e n t , col lect ion and 
inspect ion . Such a levy was ra i sed for economic or social p u rp o s e s for t he 
benefi t of a pr iva te or public- law en t i ty (o the r t h a n the S t a t e ) , local 
au tho r i t i e s a n d the i r ins t i tu t ions . Unl ike a tax, for which n o t h i n g was 
given in r e t u r n , it was levied in r e t u r n for t he provision of a service. 

26. T h e C o u r t observes t h a t a legal en t i ty "c la iming to be t he victim of 
a violat ion by one of the H igh C o n t r a c t i n g P a r t i e s of the r igh ts set forth in 
t he C o n v e n t i o n a n d the Protocols t h e r e t o " m a y submi t an app l i ca t ion to it 
(see, for e x a m p l e , Agrotexim and Others v. Greece, j u d g m e n t of 24 O c t o b e r 
1995, Ser ies A no. 330-A, a n d Société Faugyr Finance S.A. v. Luxembourg 
( d e c ) , no. 38788/97, 23 M a r c h 2000) , provided tha t it is a "non-govern
m e n t a l o r g a n i s a t i o n " wi th in the m e a n i n g of Art ic le 34 of t he Conven t ion . 

T h e t e r m " g o v e r n m e n t a l o rgan i sa t i ons" , as opposed to "non-govern
m e n t a l o r g a n i s a t i o n s " wi th in the m e a n i n g of Art ic le 34, appl ies not only 
to t he cen t r a l o r g a n s of the S t a t e , bu t also to decen t r a l i s ed au tho r i t i e s 
t ha t exerc ise "publ ic funct ions" , r ega rd l e s s of the i r a u t o n o m y vis-á-vis the 
cen t r a l o rgans ; likewise it appl ies to local and reg iona l a u t h o r i t i e s (see, in 
pa r t i cu l a r , Rothenthurm Commune v. Switzerland, no. 13252/87, C o m m i s s i o n 
decision of 14 D e c e m b e r 1988, Decis ions and R e p o r t s (DR) 59, p . 251; 
Municipal Section of Anlilly v. France ( d e c ) , no. 45129/98, E C H R 1999-VIII; 
Province of Bari, Sorrentino and Messeni Nemagna v. Italy, no . 41877/98, 
C o m m i s s i o n decision of 15 S e p t e m b e r 1998, u n r e p o r t e d ; Ayuntamiento de 
Mula v. Spain ( d e c ) , no. 55346/00, E C H R 2001-1; a n d Danderyds Kommun 
v. Sweden ( d e c ) , no. 52559/99, 7 J u n e 2001) . 

T h e E u r o p e a n C o m m i s s i o n of H u m a n Righ t s r e a c h e d the s ame 
conclusion r e g a r d i n g public-law en t i t i e s o t h e r t h a n t e r r i t o r i a l au tho r i 
t ies: t he G e n e r a l Counci l of Official Economis t s ' Associa t ions in Spain , 
on the g r o u n d t h a t it pe r fo rmed "official du t i e s ... ass igned ... by the 
C o n s t i t u t i o n and the legis la t ion" (see Consejo General de Colegios Oficiales de 
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Economistas de España v. Spain, nos. 26114/95 a n d 26455/95, C o m m i s s i o n 

decision of 28 J u n e 1995, D R 82-B), a n d the Spanish na t iona l rai lway 

company , essent ia l ly on t he g r o u n d s tha t it was u n d e r t he cont ro l of the 

g o v e r n m e n t a n d enjoyed an o p e r a t i n g monopoly (see RENFE v. Spain, 

no. 35216/97, C o m m i s s i o n decision of 8 S e p t e m b e r 1997, D R 90-B). 

Moreover , in The Holy Monasteries (cited above, p. 28, § 49) t he C o u r t 

recognised tha t the public-law en t i t i es conce rned had the s t a t u s of "non

g o v e r n m e n t a l o r g a n i s a t i o n " because they did not exerc ise " g o v e r n m e n t a l 

powers" , had not been es tab l i shed "for pub l i c - admin i s t r a t i on p u r p o s e s " 

a n d were "comple te ly i n d e p e n d e n t " of the S t a t e . 

It follows from the above -men t ioned decisions and j u d g m e n t t h a t t he 

ca tegory of " g o v e r n m e n t a l o r g a n i s a t i o n " includes legal en t i t i es which 

pa r t i c ipa t e in the exercise of g o v e r n m e n t a l powers or r u n a public service 

u n d e r g o v e r n m e n t control . In o rde r to d e t e r m i n e w h e t h e r any given legal 

pe r son o t h e r t h a n a t e r r i t o r i a l a u t h o r i t y falls wi th in tha t ca tegory , 

account mus t be t aken of its legal s t a t u s and , w h e r e a p p r o p r i a t e , t he 

r igh ts t h a t s t a t u s gives it, the n a t u r e of t he act ivi ty it ca r r ies out a n d the 

con tex t in which it is ca r r i ed ou t , and the d e g r e e of its i n d e p e n d e n c e from 

the political au tho r i t i e s . 

U n d e r t he F r e e d o m of C o m m u n i c a t i o n Act of 30 S e p t e m b e r 1986 as 

a m e n d e d ("the A c t " - see p a r a g r a p h s 13-16 above) , the S t a t e holds all of 

t h e capi ta l in Rad io F r a n c e ; i ts m e m o r a n d u m and ar t ic les of assoc ia t ion 

a r e approved by d e c r e e ; its r esources a re to a large e x t e n t public; it 

pe r fo rms "public-service miss ions in t he g e n e r a l i n t e r e s t " (p rescr ibed by 

the Ac t ) ; and it is obliged to comply wi th t e r m s of re fe rence a n d to e n t e r 

in to a con t r ac t wi th the S t a t e s e t t i ng out its objectives and m e a n s . 

However , wi th in the bounds of, inter alia, t he public-service r e q u i r e 

m e n t s , sect ion 1 of the Act g u a r a n t e e s f reedom of audiovisua l c o m m u 

nicat ion. T h a t m e a n s , firstly, t h a t Rad io F r a n c e does not come u n d e r t h e 

aegis of the S t a t e , bu t is u n d e r t he cont ro l of the CSA, which the Act t e r m s 

a n " i n d e p e n d e n t a u t h o r i t y " and which is responsib le in pa r t i cu l a r for 

"p rese rv [ ing] t he i n d e p e n d e n c e a n d impar t i a l i t y of the public rad io ... 

sec tor" . It is also significant t h a t only four out of twelve m e m b e r s of i ts 

board of d i rec to rs r e p r e s e n t t he S ta te and t h a t its C h a i r m a n is a p p o i n t e d 

by the CSA. Secondly, Rad io France does not hold a monopoly over rad io 

b roadcas t i ng ; it o p e r a t e s in a sec tor open to compe t i t i on , since t he Act 

p e r m i t s p r iva te c o m p a n i e s a n d associa t ions to use t he t e r r e s t r i a l fre

quency s p e c t r u m , subject to ce r t a in condi t ions and u n d e r t he supervis ion 

of the CSA; it is also governed essent ia l ly by c o m p a n y law, does not enjoy-

any powers beyond those confer red by o rd ina ry law in the exercise of its 

act ivi t ies a n d is subject to the ju r i sd ic t ion of t he o rd ina ry r a t h e r t h a n the 

a d m i n i s t r a t i v e cour t s . 

T h u s , a l t h o u g h Rad io F r a n c e has been e n t r u s t e d wi th public-service 

missions and d e p e n d s to a cons iderab le e x t e n t on the S t a t e for its 
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financing, t he leg is la ture has devised a f r amework which is plainly 
des igned to g u a r a n t e e its ed i tor ia l i n d e p e n d e n c e a n d its ins t i tu t iona l 
a u t o n o m y ( tha t be ing cons is ten t wi th R e c o m m e n d a t i o n No. R (96) 10 of 
the C o m m i t t e e of Min i s t e r s of the Counci l of E u r o p e to m e m b e r S t a t e s on 
t he g u a r a n t e e of the i n d e p e n d e n c e of publ ic service b roadcas t ing , whose 
rec i ta ls r e i t e r a t e t h a t the i n d e p e n d e n c e of t h e m e d i a is essent ia l for 
t he func t ion ing of a d e m o c r a t i c society - see p a r a g r a p h 19 above) . In 
this respec t , t h e r e is l i t t le difference b e t w e e n Rad io F r a n c e and the 
c o m p a n i e s o p e r a t i n g " p r i v a t e " rad io s ta t ions , which a re themse lves also 
subject to var ious legal and r egu la to ry cons t r a in t s (see p a r a g r a p h s 17-18 
above) . Moreover , t he Act , which clearly places rad io b r o a d c a s t i n g in a 
compet i t ive e n v i r o n m e n t , does not confer a d o m i n a n t posi t ion on Radio 
F r a n c e . 

T h e C o u r t accordingly concludes t h a t the na t iona l c o m p a n y Radio 
F r a n c e is a " n o n - g o v e r n m e n t a l o r g a n i s a t i o n " wi th in the m e a n i n g of 
Art ic le 34 of t he C o n v e n t i o n and tha t the G o v e r n m e n t ' s object ion should 
be d i smissed . 

For t he se r ea sons , t he C o u r t , by a major i ty , 

Declares admiss ib le , wi thou t p re judg ing the m e r i t s of t h e case , the 
a p p l i c a n t s ' c o m p l a i n t s u n d e r Ar t ic le 7 § 1, Ar t ic le 6 §§ 1 and 2, and 
Ar t ic le 10 of t he Conven t ion . 




