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From 1 November 1998, the Reports ofjudgments and Décisions of the European Court of 
Human Rights contain a sélection ofjudgments delivered and décisions adopted after the 
entry into force oi'Protocol No. 11 to the Convention l'or the Protection of H u m a n Rights and 
Fundamcntal Freedoms. Ail judgments and décisions of the Court (with the exception of 
décisions taken by committees of three judges pursuant to Article 28 of the Convention), 
including those not published in tins séries, are available in the Court 's case-law database 
(HUDOC) which is accessible via the Court 's website (http://mvvv.echr.coe.int). 

Note on citation 

The form of citation for judgments and décisions published in this séries from 1 November 
1998 follows the pat tern: name of case (in italics), application numher, paragraph number 
(for judgments) , abbreviation of the European Court of Human Rights (ECHR), year and 
number of volume. 

In the absence of any indication to the contrary the citrd text is a judgment on the merits 
delivered by a Chamber of the Court. Any variation from that is added in brackcts after the 
name of the case: "(dec.)" for a décision on admissibility, "(preliminary objections)" for a 
judgment concerning only preliminary objections, "(just satisfaction)" for a judgment 
concerning only just satisfaction, "(révision)" for a judgment concerning revision, "(inter­
prétat ion)" for a judgment concerning interprétation, "(striking out )" for a judgment strik-
ing the case out, or "(friendly se t t lement)" for a judgment concerning a friendly sett lement. 
" fGC|" is added il the judgment or décision has been given by the Grand Chamber of the 
Court. 

Examples 

Judgment on the merits delivered by a Chamber 
Campbell v. Ireland, no. 45678/98, § 24, ECHR 1999-11 

Judgment on the merits delivered by the Grand Chamber 
Campbell v. Ireland [GC], no. 45678/98, S 24, ECHR 1999-11 

Décision on admissibility delivered by a Chamber 
Campbell v. Ireland (dec.), no. 45678/98, ECHR 1999-11 

Décision on admissibility delivered by the Grand Chamber 
Campbell v. Ireland (dec.) [GC], no. 45678/98, ECHR 1999-11 

Judgment on preliminary objections delivered by a Chamber 
Campbell v. Ireland (preliminary objections), no. 45678/98, § 15. ECHR 1999-11 

Judgment on just satisfaction delivered by a Chamber 
Campbell v. Ireland (just satisfaction), no. 45678/98, § 15, ECHR 1999-11 

Judgment on revision delivered by a Chamber 
Campbell v. Ireland (revision), no. 45678/98, § 15, ECHR 1999-11 

Judgment on interprétation delivered by a Chamber 
Campbell v. Ireland ( interprétation), no. 45678/98, § 15, ECHR 1999-11 

Judgment striking the case out delivered by a Chamber 
Campbell v. Ireland (striking out), no. 45678/98, § 15, ECHR 1999-11 

Judgment on a friendly settlement delivered by a Chamber 
Campbell v. Ireland (friendly sett lement), no. 45678/98, § 15, ECHR 1999-11 
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Depuis le 1" novembre 1998, le Recueil dus arrêts et décisions de la Cour européenne des 

Droits de l 'Homme renferme une sélection des arrêts rendus et des décisions adoptées après 

l 'entrée en vigueur du Protocole n" 1 1 à la Convention de sauvegarde des Droits de l 'Homme 

et des Libertés fondamentales. Tous les arrêts et décisions de la Cour (à l'exception des 

décisions prises par des comités de t rois juges en application de l'article 28 de la Convention), 

y compris ceux et celles non publiés dans la présente série, se trouvent dans la base de 

données sur la jurisprudence de la Cour (HUDOC) , accessible sur le site Internet de la Cour 

(http://www.echr.coe.int). 

Note concernant la citation des arrêts et décisions 

Les arrêts et décisions publiés dans la présente série à compter du l ' r novembre 1998 sont 

cités de la manière suivante : nom de l'affaire (en italique), numéro de la requête, numéro du 

paragraphe (pour les arrêts) , sigle de la Cour européenne des Droits de l 'Homme (CEDH), 

année et numéro du recueil. 

Sauf mention particulière, le texte cité est celui d'un arrêt sur le fond rendu par une 

chambre de la Cour. L'on ajoute après le nom de l'affaire « (déc.) » pour uni' décision sur la 

recevabilité, «(exceptions préliminaires)» pour un arrêt ne portant que sur des exceptions 

préliminaires, « (satisfaction équitable) » pour un arrêt ne portant que sur la satisfaction 

équitable, «(révision)» pour un arrêt de révision, «( in terpré ta t ion)» pour un arrêt 

d' interprétation, « (radiation) » pour un arrêt rayant l'affaire du rôle, « (règlement amiable) » 

pour un arrêt sur un règlement amiable, cl « [GC] » si l'arrêt ou la décision ont été rendus par 

la Grande Chambre de la Cour. 
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Dupont c. France (déc.). n" 45678/98, CEDH 1999-11 

Décision rendue par la Grande Chambre sur la recevabilité 

Dupont c. France (déc.) [GC], n" 45678/98, CEDH 1999-11 
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Dupont c. France (exceptions préliminaires), n" 45678/98, § 15. CEDH 1999-11 

Arrêt rendu par une chambre sur la satisfaction équitable 

Dupont c. France (satisfaction équitable), n" 45678/98, § 15, CEDH 1999-11 

Arrêt de révision rendu par une chambre 

Dupont c. France (révision), n" 45678/98, § 15, CEDH 1999-11 

Arrêt d ' interprétation rendu par une chambre 

Dupont c. France (interprétation), n" 45678/98, S 15, CEDH 1999-11 
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Dupont c. France (radiation), n" 45678/98, § 15, CEDH 1999-11 
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SUMMARY 

Disappearance following abduction by unidentified perpetrators and 
effectiveness of subséquent investigation 

Article 2 

Life - Disappearance following abduction by unidentified perpetrators - Disappearance -

Positive obligations - Absence of évidence of dealh - Effectiveness of investigation into 

disappearance 

* 
* * 

The applicant's brother was abducted in 1994 by two armed men claiming to 
be police officers. The applicant's family filed a séries of pétitions with the 
authorities and an investigation was opened by the public prosecutor, who asked 
the gendarmerie to carry out the initial investigation. The family subsequently 
claimed that two gendarmes and a village guard were responsible for the ab­
duction. In 1996 the public prosecutor issued a décision of no jurisdiction and 
transmitted the file to the provincial administrative council, which decided not to 
take any proceedings against the accused, on the ground of insufftcient évidence. 
In 2000 members of the applicant's family claimed that they had seen his brother 
during a news broadcast about the arrest of suspected terrorists. 

Held 

Article 2: (a) The alleged involvement of the two gendarmerie officers in the dis­
appearance of the applicant's brother had been contradicted by eyewitnesses and 
was not corroborâtcd by any other évidence. It was therefore based on hypothesis 
and spéculation rather tban on reliable évidence and in the circumstances it had 
not been established beyond reasonablc doubt that the responsibility of the State 
was engagée!. 

Conclusion: no violation (unanimously). 

(b) The procédural obligations under Article 2 also apply to cases where a person 
has disappeared in circumstances which may be regarded as life-threatening. In 
the présent case, the initial investigation could be regarded as being prima facie 
in accordante with the authorities' procédural obligations but, once the authorities 
had been informed of the suspicions concerning the gendarmerie officers, the in­
vestigation could no longer be regarded as complète or satisfactory. In particular, 
the Court was struck by the absence of any vérification by the public prosecutor of 
the manner in which the initial investigation was carried out by the gendarmerie, 
under the command of one of the gendarmerie officers later suspected of being 

1. This summary by the Registry does not bind the Court. 
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involved. Moreover, it did not appear that the prosecutor had at tempted to verify 
certain information provided by the victim's wife or to obtain a video recording 
of the télévision broadcast in which the victim had allegedly been seen, despite 
the relevance and importance of that évidence l'or the investigation. In thèse 
circumstances, the authorities had not conducted an adéquate and effective in­
vestigation, and there had been a breach of the State's procédural obligations. 
Conclusion: violation (unanimously). 

The Court foimd unanimously that there had been no violation of Articles 3, 5, 6, 8 
and 18 of the Convention. It concluded unanimously that the State had failed to 
comply with its obligations under Article 38 of the Convention. 
Article 41: The Court made awards in respect of non-pecuniary damage and in 
respect of costs and expenses. 

Case-law cited by the Court 

Ireland v. the United Kingdom, judgmenl of 1 H Jannary 1978, Séries A no. 25 
McCann and Otliers v. the United Kingdom, judgment of 27 September 1995, Séries A 
no. 324 
H.L.R. v. France, judgment of 29 April 1997, Reports ofjudgments and Décisions I997-III 
Kaya v. Turkey, judgmenl of 19 February \99\s, Reports 1998-1 
Kurtv. Turkey, judgment of 25 May \99H, Reports 1998-111 
Guleçv. 7urfe)>,judgment of27July 1998,Reports 1998-IV 
Ergi v. Turkey,judgment of 28July \998, Reports 1998-IV 
Okçuoglu v. Turkey [GC], no. 24246/94, BJuly 1999 
Ogitrv. Turkey [GC], no. 21594/93, ECHR 1999-111 
Tannkulu v. Turkey [GC], no. 23763/94, ECHR 1999-IV 
Çakta v. 'Turkey [GC], no. 23657/94, ECHR 1999-IV 
Timurtus v. Turkey, no. 23531/94, ECHR 2O0O-VI 
îlhan v. Turkey [GC], no. 22277/93, ECHR 2000-VII 
Salman v. Turkey [GC], no. 21986/93, ECHR 2000-VII 
McKerrv. the United Kingdom, no. 28883/95, ECHR 2001-III 
Avsarv. Turkey, no. 25657/94, ECHR 2001-VII 
Paul andAudrey Edwards v. the United Kingdom, no. 46477/99, ECHR 2002-11 
Or/tan ». Turkey, no. 25656/94, 18June 2002 
Mastromalleo r. Italy [GC], no. 37703/97, ECHR 2002-VIII 
Aktas v. Turkey, no. 24351/94, 24 April 2003 
Tepe v. Turkey, no. 27244/95, 9 May 2003 
Finucane v. the United Kingdom, no. 291 78/95, ECHR 2003-VIII 
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In the case of Tahsin Acar v. Turkey, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing as a G r a n d C h a m b e r 

composer! of: 

M r L. W I L D I I A B E R , Président, 

Mr C L . ROZAKIS, 

M r J . -P. COSTA, 

M r G. RESS, 

Sir Nicolas B R A T Z A , 

M r A. P A S T O R R I D R U F J O , 

Mr G. B O N E E I . O , 

M r L. C A F E I S C H , 

Mrs F. T U E K E N S , 

Mrs V. S T R Â / . N I G K Â , 

M r P. L O R E X Z E N , 

M r s N . V A J I C , 

M r M. P E L L O N P À A , 

Mrs M. TSATSA-NlKOEOVSKX, 

Mi- E. L E V T T S , 

Mr L. G.\RUCK\,judges, 

M r F. GÔLCÛKLÛ, ad hocjudge, 

a n d M r P .J . M A H O N E Y , Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 2 Apri l 2003 a n d 24 M a r c h 2004, 

Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in a n appl ica t ion (no. 26307/95) aga ins t the 

Republ ic of T u r k e y lodged wi th the E u r o p e a n C o m m i s s i o n of H u m a n 

Righ t s (" the C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of t he Conven t ion 

for the P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s ("the 

C o n v e n t i o n " ) by a T u r k i s h na t iona l , M r T a h s i n Aca r (" the app l i can t " ) , 

on 29 O c t o b e r 1994. T h e app l ican t s t a t e d t h a t the app l ica t ion was also 

lodged on beha l f of his b r o t h e r M e h m e t Sa l im Acar . 

2. T h e app l i can t , who had been g r a n t e d légal aid, was initially 

r e p r e s e n t e d before t he C o u r t by M r P. Leach , a lawyer a t t a c h e d to the 

Kurd i sh H u m a n Righ t s Projec t , a n o n - g o v e r n m c n t a l o rgan i sa t i on based 

in London , a n d s u b s e q u e n t l y by M r K. S t a r m e r , a b a r r i s t e r p rac t i s ing in 

t he U n i t e d K i n g d o m . T h e T u r k i s h G o v e r n m e n t (" the G o v e r n m e n t " ) did 

not d e s i g n a t e a n Agen t for t he p u i p o s e s of the p roceed ings before t he 

1. In the documents submitted by the parties, Mehmet Salim Acar is also referred to as 
Mehmet Salih Acar or Mehmet Selim Acar. 
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C h a m b e r which inilially examiner ] the case . T h e y s u b s e q u e n t l y de-

s igna ted M r E. Iscan and M r M. O z m c n as Agen t s when the case was 

re fe r red to the G r a n d C h a m b e r (see p a r a g r a p h 24 below). H a v i n g 

original ly been de s igna t ed by the initiais T.A. in t he p roceed ings before 

t he C h a m b e r , the appl ican t s u b s e q u e n t l y a g r e e d to t he d isc losure of his 

n a m e . 

3. The appl icant a l leged, in pa r t i cu l a r , t h a t his b r o t h e r M e h m e t Salim 

Acar had d i s a p p e a r e d on 20 Augus t 1994, w h e n he was a b d u c t e d by 

two unident i f ied pe r sons - a l legedly p la in-c lo thes police officers. T h e 

app l ican t compla incd of the unlawfulness and excessive l eng th of his 

b r o t h e r ' s d é t e n t i o n , of t he i l l - t r e a tmen t and acts of t o r t u r e to which his 

b r o t h e r had al legedly been subjec ted while in d é t e n t i o n , a n d of the failure 

to provide his b r o t h e r wi th the necessary médica l ca re in d é t e n t i o n . T h e 

appl ican t fu r the r compla incd t h a t his b r o t h e r had been depr ived of the 

services of a lawyer and of ail con tac t with his family. T h e app l ican t 

re l ied on Ar t ic les 2, 3, 5, 6, 8, 13, 14, 18, 34 and 38 of t he Conven t i on . 

4. T h e C o m m i s s i o n dec ided on 4 S c p t e m b e r 1995 to give notice of the 

app l ica t ion to t he G o v e r n m e n t a n d to invite i h e m to s u b m i t w r i t t e n ob­

se rva t ions . T h e G o v e r n m e n t s u b m i t t e d the i r observa t ions on 21 D e c e m b e r 

1995, to which the appl ican t repl ied in his .submissions of 20 M a t c h 

1996. 

5. T h e C o m m i s s i o n dec l a r ed the appl ica t ion admiss ib le on 30 J u n e 

1997 a n d r e q u e s t e d the G o v e r n m e n t , inter alia, to submi t a copy of t he 

complè t e case file of t he Diya rbak t r Provincial A d m i n i s t r a t i v e Counci l 

(// Idare Kurulu). T h e C o m m i s s i o n r e m i n d e d the G o v e r n m e n t of th is 

r eques t on 17 D e c e m b e r 1997, 2 7 J a n u a r y 1998 and 8 S e p t e m b e r 1999. 

6. T h e C o m m i s s i o n , in acco rdance wi th Art ic le 5 § 3, second s e n t e n c e , 

of Protocol No. 11 to the C o n v e n t i o n , t r a n s m i t t e d the appl ica t ion to the 

C o u r t on 1 N o v e m b e r 1999, t he C o m m i s s i o n not having c o m p l e t e d its 

e x a m i n a t i o n of the case by t h a t d a t e . 

7. T h e appl ica t ion was init ial ly a l located to the First Sect ion of the 

C o u r t (Rulc 52 § 1 of the Rulcs of C o u r t ) . W i t h i n t h a t Sect ion, t he 

C h a m b e r t h a t wottld cons ider t he case (Article 27 § 1 of t he Conven t ion ) 

was cons t i t u t ed as provided in Rule 26 § 1. M r R T i i r m e n , t he j u d g e 

e lec ted in respect of T u r k e y , w i thd rcw from s i t t ing in the case (Rule 28) . 

T h e G o v e r n m e n t accordingly appointée! M r F Gôlciiklù to sit as an ad hoc 

j u d g e . 

8. O n 29 F e b r u a r y 2000 the C h a m b e r e x a m i n e d the s t a t e of the 

p roceed ings in t he appl ica t ion a n d no ted , inter alia, t ha t desp i t e several 

r e m i n d e r s the G o v e r n m e n t had failed to submi t the case file of the 

D iya rbak i r Provincial A d m i n i s t r a t i v e Counc i l . 

9. T h e C h a m b e r , having dec ided t h a t no h e a r i n g on the mer i t s was 

r e q u i r e d ( former Rule 59 § 2 in fine), invited the pa r t i e s on 2 M a r d i 2000 

to s u b m i t final w r i t t e n obse rva t ions . 
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10. O n 19 Apri l 2000 the app l i can t ' s r e p r é s e n t a t i v e s informée! the 

C o u r t t ha t the m o t h e r , s i s te r and wife of M e h m e t Sa l im Acar c la imed to 

have seen h i m on an N T V c h a n n e l news p r o g r a m m e b roadeas t on 3 and 

4 F e b r u a r y 2000. T h e app l i can t ' s family had a t t e m p t e d to ob ta in a video 

record ing of t hè se b roadeas t s , bu t w i thou t success (see p a r a g r a p h 170 

below). 

11. O n 28 Apri l 2000 the C h a m b e r put several ques t ions to the 

G o v e r n m e n t in re la t ion to the al leged s igh t ing on télévision and 

r e q u e s t e d the G o v e r n m e n t to s u b m i t a video r eco rd ing of the N T V news 

b roadeas t s re fe r red to by the app l i can t . T h e C o u r t fu r the r in formed the 

pa r t i e s t h a t t he t ime- l imi t fixed for the submiss ion of the p a r t i e s ' final 

observa t ions had been ad journed unt i l fu r the r no t ice . 

12. O n 6 J u l y 2000 the G o v e r n m e n t in formed the C o u r t tha t the 

pe r son c i ted in t he N T V news b roadeas t was not t h e app l i can t ' s b r o t h e r 

and t h a t , in ail probabi l i ty , it was a case of a confusion of mimes . As the 

G o v e r n m e n t had not s u b m i t t e d the r e q u e s t e d video record ing , the C o u r t 

r e m i n d e d the G o v e r n m e n t on 13July 2000 of its o u t s t a n d i n g r e q u e s t t o d o 

so. A f u r t h e r r e m i n d e r was sent to t he G o v e r n m e n t on 5 S e p t e m b e r 2000. 

13. O n 18 O c t o b e r 2000 the C o u r t also r e q u e s t e d the app l i can t ' s 

r e p r é s e n t a t i v e to submi t a video record ing of t he b roadeas t s he had 

re fe r red to and , in case he was u n a b l e to do so, to inform the C o u r t of the 

reasons therefor . 

14. O n 9 N o v e m b e r 2000 the app l i can t ' s r e p r é s e n t a t i v e in formed the 

C o u r t of the s t eps he had t a k e n to ob ta in t he r e q u e s t e d video recording . 

15. O n 1 7 J a n u a r y 2001 the G o v e r n m e n t s u b m i t t e d a video record ing 

of the N T V news p r o g r a m m e s b roadeas t on 3 F e b r u a r y 2000 at 11 a.m. 

and 11 p .m. 

16. By l e t t e r s of 24 and 2 5 J a n u a r y 2001, the app l i can t ' s r e p r é s e n t a t i v e 

in formed the C o u r t t h a t t he N T V a d m i n i s t r a t i o n had refused to provide 

him with a video r eco rd ing of the news b roadeas t s , s t a t i n g tha t a r eques t 

to th is effect h a d to be m a d e by the app l ican t in pe rson , and t h a t , on 

25 J a n u a r y 2001 , the appl icant h imsel f had sen t a r eques t to the N T V 

a d m i n i s t r a t i o n to be provided wi th a video r eco rd ing of t he N T V news 

p r o g r a m m e s b roadeas t on 2 F e b r u a r y 2000 at 11 p .m. and on 3 F e b r u a r y 

2000 at 8 a .m. 

17. O n 20 F e b r u a r y 2001 the app l i can t ' s r e p r é s e n t a t i v e informed 

t h e C o u r t t h a t t he video r eco rd ing s u b m i t t e d by the G o v e r n m e n t on 

17 J a n u a r y 2001 had been seen by the app l ican t and t h a t it did not 

con ta in t he p r o g r a m m e s broadeas t a t t he t i m e s ind ica ted by the Aca r 

family. T h e app l i can t ' s r e p r é s e n t a t i v e f u r t h e r in fo rmed the C o u r t t ha t 

t he app l ican t h imse l f had sent a fu r the r r e q u e s t to t he N T V admi ­

n i s t r a t i on on 16 F e b r u a r y 2001 . 

18. O n 26 F e b r u a r y 2001 , having no ted an a p p a r e n t m i s u n d e r s t a n d i n g 

abou t the exact t i m e of t he re levant b roadeas t s , t he C o u r t r e q u e s t e d the 
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G o v e r n m e n t to s u b m i t a video r eco rd ing of the N T V news p r o g r a m m e s 

b roadeas t on 2 F e b r u a r y 2000 at 11 p .m. and 3 F e b r u a r y 2000 a t 8 a .m. 

T h e C o u r t also invited t he pa r t i e s to submi t the i r final obse rva t ions . 

19. O n 13 J u n e 2001 the G o v e r n m e n t in formed the C o u r t t ha t it 

was not possible to comply wi th t he r e q u e s t of 26 F e b r u a r y 2001 s ince, in 

compl i ance wi th the i r légal obl iga t ions , t he N T V a d m i n i s t r a t i o n only kept 

r ecord ings of b r o a d e a s t s for a per iod of one yea r . 

20. T h e p a r t i e s s u b m i t t e d the i r final w r i t t e n obse rva t ions on 23 Apri l 

and 4 May 2001 respect ively. T h e y fu r the r cons ide red t he possibil i ty of a 

friendly s e t t l e m e n t . No s e t t l e m e n t was r eached . 

21 . By a l e t t e r of 27 Augus t 2001 , the G o v e r n m e n t r e q u e s t e d the 

Cour t to s t r ike t he case out of i ts list a n d enclosed the tex t of a u n i l a t é r a l 

d é c l a r a t i o n wi th a view to resolving the issues ra ised by the app l i can t . T h e 

appl ican t fïled obse rva t ions on the G o v e r n m e n t ' s r eques t on 1 7 D e c e m b e r 

2001 . 

22. Fol lowing the gêne ra i r e s t r u c t u r i n g of the C o u r t ' s Sect ions as from 

1 N o v e m b e r 2001 (Rule 25 § 1 of t he Rules of C o u r t ) , the app l ica t ion was 

ass igned to the newly composed Second Sect ion of t he C o u r t (Rule 52 § 1). 

23 . In a j u d g m e n t of 9 April 2002 (" the C h a m b e r j u d g m e n t " ) , the 

C h a m b e r dec ided , by six votes to one , to s t r ike t he app l ica t ion out of the 

list in accordance wi th Art ic le 37 § 1 (c) of t he C o n v e n t i o n on the basis of 

the u n i l a t é r a l d é c l a r a t i o n m a d e by the G o v e r n m e n t . 

24. O n 8 J u l y 2002 the app l ican t r e q u e s t e d tha t the case be re fe r red to 

t he G r a n d C h a m b e r (Article 43 of the C o n v e n t i o n ) . O n 4 S e p t e m b e r 2002 

a pane l of t he G r a n d C h a m b e r dec ided to accept his r e q u e s t (Rule 73). 

25. T h e compos i t ion of the G r a n d C h a m b e r was d e t e r m i n c d accord ing 

to t he provisions of Art ic le 27 §§ 2 a n d 3 of t he C o n v e n t i o n a n d Rule 24. 

26. In a j u d g m e n t (p re l imina ry issue) of 6 Ma) ' 2003, following an ora l 

h e a r i n g held on 29 J a n u a r y 2003 on the q u e s t i o n of t he appl ica t ion of 

Art ic le 37 of t he Conven t ion , the G r a n d C h a m b e r dec ided , by s ix t een 

votes to one , to reject the G o v e r n m e n t ' s r e q u e s t of 27 Augus t 2001 to 

s t r ike the appl ica t ion out of the list on t he basis of the un i l a t é r a l 

déc l a r a t i on m a d e by the G o v e r n m e n t and to p u r s u e its e x a m i n a t i o n of 

t he m e r i t s of the case . 

27. O n 7 May 2003, in t he con tex t of its e x a m i n a t i o n of t he m e r i t s of 

the case , the G r a n d C h a m b e r r e q u e s t e d the G o v e r n m e n t to submi t 

fu r the r d o c u m e n t s , namely , a copy of the c o m p l è t e case file of t he 

D i y a i b a k i r A d m i n i s t r a t i v e Counc i l and the or ig ina l - a copy having 

a l r eady b e e n s u b m i t t e d on 21 D e c e m b e r 1995 - cus tody records of t he 

Bismil g e n d a r m e r i e s t a t i on from A u g u s t 1994. F u r t h e r , having dec ided 

tha t no t a k i n g of oral évidence a n d no h e a r i n g on the m e r i t s was 

r e q u i r e d (Rule 59 §§ 1 and 3 in fine), t he G r a n d C h a m b e r invited t he 

pa r t i e s to m a k e fu r the r submiss ions in add i t ion to the i r final w r i t t e n 
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obse rva t ions on the m e r i t s filed with the C h a m b e r on, respect ively, 
23 April and 4 M a y 2001 . 

28. W i t h the i r submiss ions of 6 and 27 J u n e 2003, t he G o v e r n m e n t 
p r o d u c e d t h e r e q u e s t e d case file a n d in fo rmed t h e C o u r t t h a t , a l t h o u g h 
cus tody records should be kept for t en yea r s , they had been u n a b l e to lind 
t he or ig inal cus tody records r e q u e s t e d by the C o u r t . The d o c u m e n t s were 
t r a n s m i t t e d to the app l i can t , who was provided with the possibility of 
s u b m i t t i n g c o m m e n t s . 

29. O n 27 J u n e 2003 bo th pa r t i e s filed fu r the r submiss ions to the i r 
final observa t ions on the m e r i t s . 

30. O n 7 N o v e m b e r 2003 the appl ican t filed his c o m m e n t s on the 
d o c u m e n t s s u b m i t t e d by t h e G o v e r n m e n t in J u n e 2003. 

31 . M r M. F ischbach , who was unab le to t ake pa r t in the fu r the r con­
s idé ra t ion of the case , was rep laced on 15 J a n u a r y 2004 by M r G. Bonel lo, 
s u b s t i t u t e (Rule 24 § 3) . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F THE CASE 

32. T h e app l ican t was born in 1970 and lives in So l l en tuna (Sweden) . 
T h e facts of t he case , as s u b m i t t e d by the [parties, may be s u m m a r i s e d as 
follows. 

A. The facts 

33. T h e app l i can t ' s b r o t h e r M e h m e t Sal im Acar (son of M e h m e t and 
Ht i sna , born in Bismil in 1963), a f a rmer living in A m b a r , a village in the 
Bismil d is t r ic t in sou th -eas t T u r k e y , d i s a p p e a r e d on 20 Augus t 1994. T h e 
facts s u r r o u n d i n g the d i s a p p e a r a n c e of t h e aj}j:>licant's b r o t h e r a re in 
d i spu t e b e t w e e n the p a r t i e s . 

34. T h e facts as s u b m i t t e d by the app l i can t a r e set ou t in Section 1 
below. T h e facts as s u b m i t t e d by the G o v e r n m e n t a re con ta ined in 
Sect ion 2. A s u m m a r y of t he d o c u m e n t s j j roduced is set out in P a r t B. 

/. The facts as submitted by the applicant 

35. O n 20 Augus t 1994, while M e h m e t Sa l im Acar was w o r k i n g in a 
co t ton field nea r A m b a r , a whi te or grey R e n a u l t ca r w i thou l any 
r eg i s t r a t i on j)latcs s topped . Two a r m e d n ien in plain c lo thes — c l a iming 
to be jjolice officers — got out of t he car a n d asked M e h m e t Sal im to 
a c c o m p a n y t h e m in o rde r to he lp t h e m find a field. W h e n M e h m e t Sal im 
refused to get in to t h e car , t h e two m e n t h r e a t e n e d h i m wi th the i r 
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weapons . T h e y t h e n took his ident i ly c a rd , t icd his h a n d s , bl indfolded h im, 
punched liim in the head and s t o m a c h , forccd him in to the i r ca r a n d drove 
off. 

36. T h e scène was wi tnessed by M e h m e t Sa l im ' s son Ihsan A c a r a n d 

I lhan E/.er, a n o t h e r f a rmer . After the ca r had dr iven off, I h s a n r a n h o m e 

and told his m o t h e r Hal i se Acar wha t h a d h a p p e n e d , a n d s h e in t u r n 

informed the village h e a d m a n . Abide Acar , M e h m e t Sa l im's d a u g h t e r , 

had seen fier fa ther s i t t ing in the back of a "grey-co loured" ca r pass ing 

t h r o u g h the village while she a n d a n e i g h b o u r were w a s h i n g c lo thes in a 

s t r e a m . A n o t h e r vi l lager had al legedly seen M e h m e t Sal im be ing t a k e n to 

t he r ive rbank , w h e r e fîve o t h e r people had b e e n w a i t i n g in a n o t h e r ca r . 

M e h m e t Sa l im ' s h a n d s and feet were t icd, he was bl indfolded and his 

m o u t h was t aped . T h e two cars had repor ted ly dr iven off in the d i rec t ion 

of Bismil . N o t h i n g has been h e a r d from M e h m e t Sa l im s ince . 

37. M e h m e t Sa l im's family filed a sér ies of pé t i t ions and compla in l s 

abou t his d i s a p p e a r a n c e t o the a u t h o r i t i e s , inc lud ing the D e p u t y 

Gove rno r and the Bismil g e n d a r m e r i e , in o r d e r to find out whe rc and 

why he was be ing d e l a i n e d . 

38. O n or a r o u n d 27 Augus t 1994, M e h m e t Sa l im ' s s is ter M e l i h a Da l 

personal ly h a n d e d a pé t i t ion abou t lier b r o t h e r ' s d i s a p p e a r a n c e to t he 

D e p u t y G o v e r n o r of Diya rbak i r . After r e a d i n g the pé t i t ion a n d , in h e r 

p r é sence , speak ing on the t é l éphone with A h m e t K o r k m a z , a non-

commiss ioned officer ( N C O ) of the g e n d a r m e r i e , the D e p u t y G o v e r n o r 

told her t h a t M e h m e t Sal im was in the h a n d s of the S t a t e a n d tha t t h e r e 

was no th ing tha t she could do for the t ime be ing . 

39. W h e n leaving the D e p u t y G o v e r n o r ' s office, Me l iha Dal was 

a p p r o a c h e d by a police officer, M e h m e t §en , who vo lun t ee r ed to m a k e 

enqu i r i e s about her b r o t h e r wïth a friend in the " t o r t u r e p l ace" of the 

Bismil g e n d a r m e r i e s ta t ion . T ins police officer r a n g Me l iha Da l t h r e e 

days l a t e r and told he r t h a t he had seen M e h m e t Sal im a t the Bismil 

g e n d a r m e r i e c o m m a n d a n d t h a t he could t a k e h im some c lo thes a n d 

c iga re t t e s . After Me l iha Dal had fe tched some c lo thes , the police officer 

told her t h a t he would t ake t h e m to her b r o t h e r in one or two days ' t i m e . 

O n 3 1 Augus t 1994 the police officer cal lcd Mel iha D a l aga in a n d told he r 

t h a t her b r o t h e r had been t a k e n away from the Bismil g e n d a r m e r i e 

c o m m a n d but t h a t he did not know w h e r e he h a d been t a k e n to. 

40. O n 29 A u g u s t 1994 H ù s n a Acar , M e h m e t Sa l im ' s m o t h e r , filed a 

pé t i t ion wi th the Bismil public p rosecu to r r e q u e s t i n g a n inves t iga t ion 

in to her son's d i s a p p e a r a n c e . O n 2 S e p t e m b e r 1994 the public p rosecu to r 

took s t a t e m e n t s f rom Hi i sna , Ha l i se a n d i h s a n Acar , a n d the f a r m e r 

i l han Ezer . 

4 1 . O n 19 O c t o b c r 1994 Hi i sna Aca r asked the Bismil Chief Publ ic 

P rosecu to r for in fo rma t ion about the p rogress of t he inves t iga t ion , bu t 

she received no reply. 
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42. In l e t t e r s of'29 N o v e m b e r 1994 a n d 1 9 J a n u a r y 1995, the appl ican t 

asked t h e publ ic p r o s e c u t o r a t t h e Diya rbak i r Na t iona l Secur i ty C o u r t to 

inves t iga te t he w h e r e a b o u t s of his b r o t h e r M e h m e t Sal im. T h è s e l e t t e r s 

wen t u n a n s w e r e d . 

43. O n 15 M a r d i 1995 the Bismil publ ic p rosecu to r vvrote to the Bismil 

g e n d a r m e r i e c o m m a n d e r , seek ing a reply to his enqu i ry abou t t he case . 

H e w r o t e a g a i n on 17 M a y 1995 to e n q u i r e w h e t h e r or not t he d c t e n i i o n 

of M e h m e t Sal im Acar migh t have been polit ically mo t iva t ed . 

44. O n 20 Ju ly 1995 the appl ican t asked the Bismil Ch ie f Public 

P rosecu to r for in format ion about the case of M e h m e t Sal im Acar and 

accused g e n d a r m e r i e officers îzze t in a n d A h m e t a n d village g u a r d H a r u n 

Aca of be ing respons ib le for his b r o t h e r ' s abduc t ion . 

45. O n 26 and 27 J u l y 1995 the app l ican t sent l e t t e r s to the Min i s t e r 

for H u m a n Rights and the Min i s t e r of J u s t i c e , s eek ing in format ion about 

his b r o t h e r ' s w h e r e a b o u t s and condi t ion . O n 24 Augus t 1995 the Min i s te r 

for H u m a n Righ t s in formed the appl icant t ha t his pé t i t ion had been t r a n s -

m i t t e d to t h e office of t he D iya rbak i r Gove rno r . In his reply of 30 Augus t 

1995, the app l ican t r e q u e s t e d the Min i s t e r for H u m a n Righ t s to en su re 

his b r o t h e r ' s safety and to t ake u r g e n t ac t ion . 

46. O n 8 S e p t e m b e r 1995 g e n d a r m e s took fu r the r s t a t e m e n t s from 

Hiisna , Ha l i se and Ihsan Acar . 

47. O n 22 S e p t e m b e r 1995 the app l ican t spoke on t h e t é l éphone with 

g e n d a r m e r i e cap ta in t r fan O d a b a § , of the Bismil g e n d a r m e r i e c o m m a n d , 

who told h im t h a t M e h m e t Sal im Acar ' s w h e r e a b o u t s were unknown and 

asked h im w h e t h e r t he a b d u c t o r s had m a d e any r a n s o m d e m a n d . T h e 

appl ican t repl ied t h a t no such d e m a n d had been m a d e but t h a t he would 

pay in r e t u r n for his b r o t h e r ' s re lcase . 

48. O n 27 S e p t e m b e r 1995 the appl ican t was c o n t a c t e d by an unknown 

person who asked for 1,100,000,000 T u r k i s h l i ras in r e t u r n for his 

b r o t h e r ' s r e l ease . T h e appl icant accep ted immed ia t e ly . H e was told tha t 

his b r o t h e r would be i n t e r r o g a t c d a t t he Bismil g e n d a r m e r i e c o m m a n d 

and t h a t he would be able to m c e t h im wi th in a week. 

49. O n 5 O c t o b e r 1995 M e h m e t Sa l im's family w e r e con t ac t ed by a 

person cal lcd M u r â t , w h o in formed t h e m t h a t M e h m e t Sal im had been 

d e t a i n e d in Bolu and s u b s e q u e n t l y at a mi l i t a ry base . H e was alive a n d 

was w o r k i n g as an agen t for the a u t h o r i t i e s . In o r d e r to have h im 

re leased , the family would have to comply wi th the condi t ions of the 

Diyarbak i r R é g i m e n t C o m m a n d e r , n a m e l y to keep secre t t he n a m e s of 

those w h o h a d a b d u c t e d h i m , as well as t h e p lace w h e r e and the persons 

by w h o m he had been d e t a i n e d . T h e family refused to accept t hè se 

condi t ions . O n 10 O c t o b e r 1995 M u r â t con t ac t ed t he family aga in a n d 

asked t h e m to recons ide r the i r posi t ion, o the rwise M e h m e t Sal im would 

not be re leased . 
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50. O n 25 O c t o b e r 1995 Mel iha Dal m a d e a s t a t e m e n t to t he Bismil 

g e n d a r m e r i e c o m m a n d to t he effect t h a t , in her opin ion , the g e n d a r m e r i e 

officers îzze t C u r a i and A h m e t K o r k m a z and the fo rmer P K K ( W o r k e r s ' 

Par t ) ' of K u r d i s t a n ) m e m b e r H a r u n Aca, who had become a vil lage g u a r d , 

were respons ib le for her b r o t h e r ' s abduc t ion . 

5 1 . O n 30 O c t o b e r 1995 the h o m e of Me l iha Dal was r a ided b \ officers 

of t h e a n t i - t e r r o r i s m b r a n c h of the Diya rbak i r police, who t h r e a t e n e d her 

with d e a t h a n d a t t e m p t e d to abduc l her 12-year-old son. 

52. In November 1995 the appl icant was informed by the Diyarbaki r 

gêne ra i g e n d a r m e r i e c o m m a n d that his b ro the r had not been a p p r e h e n d e d 

by the g e n d a r m e r i e but had been abduc ted by two unident i f ied civilians 

c la iming to be pol icemen. 

53 . T h e appl ican t also filed a pé t i t ion about his b r o t h e r ' s dis­

a p p e a r a n c e wi th t he Inves t iga t ion C o m m i s s i o n for H u m a n Righ t s of the 

T u r k i s h G r a n d Nat iona l Assembly . O n 1 D e c e m b e r 1995, in reply to a 

r e q u e s t for in fo rmat ion , the office of the Diya rbak i r Gove rno r in formed 

the Inves t iga t ion C o m m i s s i o n for H u m a n Righ t s t h a t the case had been 

inves t iga ted , t h a t the two g e n d a r m e r i e officers whosc n a m e s had b e e n 

given by the appl ican t a n d his s i s te r had not a p p r e h e n d e d M e h m e t 

Sal im, t h a t he had b e e n a b d u c t e d by two un iden t i f i ed individuals a n d 

t h a t the inves t iga t ion of t he case by the Bismil publ ic p rosecu to r was 

ongoing . Th i s in format ion was t r a n s m i t t e d to t he appl icant by the 

H u m a n Righ t s C o m m i s s i o n on 18 D e c e m b e r 1995. 

54. O n 10 J u n e 1996 Hi i sna Acar asked the Bismil public p rosecu to r 

for in format ion abou t the p rogress of the inves t iga t ion . 

55. O n 1 7 J u n e 1996 the Bismil public p rosecu to r issued a décis ion of 

non- jur isdic t ion (gorevsizlik karan) a n d t r a n s m i t t e d t he inves t iga t ion 

opencd in respec t of g e n d a r m e r i e officers izzet C u r a i a n d A h m e t 

Babayigi t and vil lage g u a r d H a r u n Aca to t he Diya rbak i r Provincial 

A d m i n i s t r a t i v e Counci l for fu r the r p roceed ings u n d e r the Law on the 

p rosecu t ion of civil s e rvan t s {Memurin Muhakemah Kanurtu). 

56. O n 25 N o v e m b e r 1996 Me l iha Dal r e q u e s t e d the Diya rbak i r 

Gove rno r to open an inves t iga t ion into M e h m e t Sa l im's d i s a p p e a r a n c e . 

O n 10 D e c e m b e r 1996 the app l i can t w r o t e a l e t t e r to t he P r é s i d e n t of 

T u r k e y and filed a fu r the r pé t i t ion wi th the Diya rbak i r Provincial 

Admin i s t r a t i ve Counc i l . O n 11 D e c e m b e r 1996 Hi i sna Aca r wro te a 

l e t t e r to t he P r é s i d e n t of T u r k e y a n d to the Min i s t e r of the In te r io r , 

a sk ing t h e m to inves t iga le the d i s a p p e a r a n c e of her son M e h m e t Sal im. 

Bot h pé t i t ions were t r a n s m i t t e d to the office of t he B a t m a n Gove rno r . 

57. O n 1 7 J a n u a r y 1997 the Diya rbak i r G o v e r n o r in formed Mel iha Dal 

in rep ly to he r pé t i t ion of 25 N o v e m b e r 1996 tha t a n inves t iga t ion in to t he 

m a t t e r h a d been ca r r i ed out by the Bismil Ch ie f Publie P rosecu to r and 

tha t those respons ib le for t he abduc t ion of her b r o t h e r r c m a i n e d un­

ident if ied. 
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58. In a décision of 23 J a n u a r y 1997, the Diya rbak i r Provincial 

A d m i n i s t r a t i v e Counci l dec ided not to t ake p roceed ings aga ins t t he two 

g e n d a r m e r i e officers a n d the village g u a r d on the g r o u n d t h a t t h e r e was 

insufficient évidence. Th i s décision was conf i rmed by t h e S u p r ê m e 

Admin i s t r a t i ve C o u r t (Danqlay) on 1 4 J a n u a r y 20(1(1. 

59. O n 2 F e b r u a r y 2000 a t 11 p.m. , Mel iha Dal and Hi i sna and Halise 

Acar wa tched a news broadeas t on t he N T V télévision channe l . T h e news-

r e a d e r a n n o u n c e d tha t four persons had been a p p r e h e n d e d in Diyarbaki r , 

one o f w h o m was n a m e d M e h m e t Salim Acar. P ic tures of the a p p r e h e n d e d 

m e n were shown and ail t h r ee of t h e m recognised M e h m e t Sal im Acar . T h e 

th ree w o m e n con t inued to wa tch the news ail night and saw h im aga in on the 

following day d u r i n g the 8 a .m. télévision news broadeas t . 

60. O n 4 F e b r u a r y 2000 Me l iha Dal a n d H ù s n a a n d Hal i se Acar 

in formed the Bismil publ ic p rosecu to r in pe r son of wha t they had seen. 

T h e public p rosecu to r t e l c p h o n c d the office of the Diya rbak i r public 

p r o s e c u t o r a n d told t h e w o m e n a f t e rwa rds t h a t t h r e e p e r s o n s by the 

n a m e of M e h m e t Sal im Acar had been a p p r e h e n d e d , bu t t h a t , apa r t 

from the n a m e , the pa r t i cu l a r s of the t h r e e m e n did not m a t c h those of 

the i r re la t ive . 

6 1 . T w o days l a te r , the Bismil public p rosecu to r informed Me l iha Dal 

t h a t her b r o t h e r had in fact been a p p r e h e n d e d , t ha t he was be ing lield in 

pr ison in Mu§ , and t h a t he would bc re leased after m a k i n g a s t a t e m e n t . 

62. O n 16 F e b r u a r y 2000 Mel iha Dal told the Diya rbak i r public 

p rosecu to r tha t she h a d seen her b r o t h e r on télévision a n d asked the 

public p rosecu to r for in fo rma t ion abou t his fa te . T h e public p rosecu to r 

r e fe r red he r to the Çehitlik police s t a t ion , from w h e r e she was re fe r red to 

t he police h e a d q u a r t e r s for vérif icat ion of the police c o m p u t e r records . 

T h e r e she was told t h a t she would be informed about her b r o t h e r and 

was a sked to leave. She s u b s e q u e n t l y received no fu r the r in fo rmat ion 

from the police h e a d q u a r t e r s . 

63. O n 18 F e b r u a r y 2000 Mel iha Dal m a d e a s imi lar r eques t to the 

office of the D iya rbak i r Gove rnor , and was aga in r e fe r red to t he §ehit l ik 

police s t a t i on , which d i r ec ted her to the a n t i - t e r r o r i s m b r a n c h , whe re a 

police officer took a s t a t e m e n t from he r and recorded he r pa r t i cu la r s . 

After abou t an hour , Me l iha Dal was told tha t lier b r o t h e r had not 

ag reed to see his family. W h e n she refused to accept this a n s w e r and 

insis ted on sec ing h im, she was asked to leave. She was in formed th ree 

days l a t e r t h a t h e r b r o t h e r was not in fact a t t he a n t i - t e r r o r i s m b r a n c h . 

She was s u b s e q u e n t l y told to go to t he pr ison in Mu§. W h e n she and Ihsan 

Aca r wen t to the pr ison, they were shown a pe r son who was not M e h m e t 

Salim Acar . 

64. O n 23 M a r c h 2000 t h r e e officers f rom t h e a n t i - t e r r o r i s m b ranch 

c a m e to Hal i se Acar ' s h o m e and asked he r for a copy ol her family's en t ry 

in t he popu la t ion reg is te r . She was told tha t they were looking for M e h m e t 
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Sal im Acar t h r o u g h o u t T u r k e y and tha t it was not e s t ab l i shed t h a t he was 
dead . 

65 . Accord ing to a décis ion of non- jur isdic t ion issued on 2 M a y 2000 by 
the Mus, Ch ie f Public P rosecu to r , the pe r son placed in p re - t r i a l d é t e n t i o n 
in Mu§ was a M e h m e t Salih Acar whose yea r of b i r t h a n d p a r e n t s did not 
m a t c h the pa r t i cu l a r s of t he app l i can t ' s b r o t h e r . 

66. O n 11 M a y 2000 Me l iha Da l filed a pé t i t ion wi th t h e D iya rbak i r 
public p rosecu to r seek ing an inves t iga t ion into the s igh t ing of he r 
b r o t h e r M e h m e t Sal im Acar d u r i n g the télévision news b roadeas t . 

67. O n 30 M a y 2000 the Diya rbak i r Chief Publ ic P r o s e c u t o r issued a 
décision not to open an inves t iga t ion (lapiksizlik karan) on t he basis of t h e 
pé t i t ion of 11 May 2000. 

68. La t e r in 2000 Mel iha Dal spoke wi th a pr ison officer at Mu§ Pr ison. 
T h e officer conf i rmed t h a t he had seen M e h m e t Sal im Acar w h e n he and 
five or six o t h e r s had been a p p r e h e n d e d and t a k e n to Mu§ Pr ison. 
Accord ing to Me l iha Dal , the officer's desc r ip t ion of M e h m e t Sal im 
co r r e sponded to he r b r o t h e r ' s a p p e a r a n c e . 

2. The facts as submitted by the Government 

69. O n 29 Augus t 1994 the app l i can t ' s m o t h e r filed a pé t i t ion with the 
Bismil publie p rosecu lo r ' s office r e q u e s t i n g an inves t iga t ion into the 
w h e r e a b o u t s of 'her son M e h m e t Sal im Acar , who had been k i d n a p p e d by 
two m e n . 

70. T h e public p rosecu to r opened a n inves t iga t ion , in t h e course of 
which s t a t e m e n t s were t aken from Hiisna and Halise Acar and from the 
two eyewitncsscs to the events , Ihsan Acar a n d i lhan Ezer . Ih san Aca r 
s t a t e d t h a t two T u r k i s h - s p c a k i n g m e n w e a r i n g ha t s a n d glasses had asked 
his fa ther to show his iden t i ty card and tha t he was t h e n put in a grey car 
wi thout licence p la tes . I lhan Ezer dee la red tha t a grey R e n a u l t T X - m o d e l 
car wi thout licence p la tes had app roached t h e m , t h a t one of the two m e n in 
the car , speak ing wi th a w e s t e r n Ana to l i an accent a n d w e a r i n g glasses , had 
foreed t h e m to show the i r ident i ty ca rds , saying they were police officers. 
T h e m e n did not give back M e h m e t Sa l im's ident i ty ca rd , saying tha t they 
would br ing him back af ter he had shown t h e m s o m e o n e ' s land. 

71 . O n 19 O c t o b e r 1994 Hi i sna Acar filed a n o t h e r pé t i t ion wi th t he 
Bismil public p rosecu tor . 

72. O n 15 M a r c h 1995 the Bismil publ ic p rosecu to r r e q u e s t e d t h e 
Bismil g e n d a r m e r i e c o m m a n d to inves t iga le w h e t h e r or not M e h m e t 
Sal im Acar had been k i d n a p p e d . In a l e t t e r of 17 M a y 1995, the Bismil 
public p rosecu to r asked the Bismil g e n d a r m e r i e c o m m a n d e r for in­
fo rma t ion abou t t h e case . 

73. In a l e t t e r of 20 Ju ly 1995 to the Bismil publ ic p rosecu to r , the 
appl ican t c l a imed t h a t village g u a r d H a r u n Aca, g e n d a r m e r i e c a p t a i n 
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î zze t t in and g e n d a r m e r i e officer A h m e t had been involved in t he kid­

n a p p i n g of his b r o t h e r . O n the basis of this l e t t e r , t he public p rosecu to r 

dec ided to h e a r those al legedly involved and s u m m o n e d ail g e n d a r m e r i e 

officers n a m e d A h m e t who worked at the Bismil g e n d a r m e r i e c o m m a n d 

at t he m a t e r i a l t ime to be hea rd . 

74. O n 8 S e p t e m b e r 1995 g e n d a r m e s took s t a t e m e n t s from Hi isna , 

Ha l i se and I h s a n Aca r a n d from I lhan Ezer . O n t h e bas is of t h e ap­

pl icant ' s a l l éga t ion t h a t M e h m e t Sa l im Acar had been t a k e n away by two 

officers of the Bismil g e n d a r m e r i e and a local village g u a r d , I lhan Ezer 

was asked w h e t h e r t he pe r sons who h a d a b d u c t e d M e h m e t Sa l im Acar 

had worked at the Bismil g e n d a r m e r i e c o m m a n d , which he den ied . H e 

fu r the r s t a t e d tha t M e h m e t Sal im Acar ' s behav iour had also not 

ind ica ted t h a t he knew thèse m e n . 

75. O n 25 O c t o b e r 1995 I lhan Ezer m a d e a s t a t e m e n t to the Bismil 

no t a ry publ ic , in which he s t a t e d t h a t he h a d seen the pe r sons w h o had 

a b d u c t e d M e h m e t Sal im Acar and t h a t they were not C a p t a i n Izzet 

C u r a i a n d Se rgean t A h m e t as a l leged. 

76. O n 6 N o v e m b e r 1995 the Bismil publ ic p rosecu to r took a s t a t e ­

m e n t from the g e n d a r m e r i e officer A h m e t Uya r , who s t a t e d tha t he had 

j u s t t a k e n up his du l i e s at t he t i m e of t he incident and t h a t he did not 

know a n y t h i n g abou t it. H e fu r the r s t a t e d tha t t h e r e were two o t h e r 

g e n d a r m e r i e officers n a m e d A h m e t , name ly A h m e t K o r k m a z , who had 

been killed by the PKK, a n d A h m e t Babayigi t , who had been t r ans f e r r ed 

to a rég ion wi th a différent c l ima te on médica l g rounds . 

77. O n 23 N o v e m b e r 1995 H a r u n Aca m a d e a s t a t e m e n t to both 

t he g e n d a r m e r i e a n d the Bismil publ ic p ro secu to r , on which occasion he 

s u b m i t t e d a d o c u m e n t proving t h a t he had not been in Bismil b e t w e e n 

19 Ju ly and 6 S e p t e m b e r 1994, w h e n he had been p a r t i c i p a t i n g in a 

secur i ty forces o p é r a t i o n in M a r d i n . 

78. O n 17 J u n e 1996 the Bismil publ ie p rosecu to r issued a décision 

of non- jur isdic t ion and re fe r red t he case to t he Diya rbak i r Provincial 

Admin i s t r a t i ve Counci l . T h e A d m i n i s t r a t i v e Counci l appo in t ed C a p t a i n 

Irfan O d a b a § as inspec tor for t he inves t iga t ion in to t he app l i can t ' s 

a l l éga t ions t h a t his b r o t h e r h a d been t a k e n in to d é t e n t i o n by 

g e n d a r m e r i e cap t a in Izzet C u r a i and N C O A h m e t Babayigi t u n d e r the 

gu idance ol t e m p o r a r y village g u a r d H a r u n Aca. 

79. O n 9 D e c e m b e r 1996 i l han Ezer m a d e a n o t h e r s t a t e m e n t to the 

g e n d a r m e r i e in which he dec la red tha t he knew C a p t a i n Izzet a n d N C O 

A h m e t very well and t h a t they w e r e def ini te ly not the m e n who had 

a b d u c t e d M e h m e t Sa l im Acar . 

80. O n 25 D e c e m b e r 1996 the g e n d a r m e r i e took a s t a t e m e n t from 

N C O A h m e t Babayigi t , who s t a t e d t h a t he h a d not wi tnessed the in­

cident and tha t he did not know a n y t h i n g abou t it. 
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8 1 . O n 1 J a n u a r y 1997 the g e n d a r m e r i e took a s t a t e m e n t from 

C a p t a i n Izzet C u r a i , who den ied tha t M e h m e t Sal im Acar had been 

a p p r e h e n d e d and d e t a i n e d . 

82. O n 23 J a n u a r y 1997 the Provincial A d m i n i s t r a t i v e Counc i l i ssued a 

décision of 'non-prosecut ion , f inding tha t t h e r e was insufi icient évidence to 

t a k e p roceed ings aga ins t Izzet C u r a i , A h m e t Babayigi t or H a r u n Aca. 

83 . M e h m e t Sal im Acar has been inc luded on the list of pe r sons who 

a r e be ing sea rched for by the g e n d a r m e r i e t h r o u g h o u t T u r k e y , and the 

sea rch for h im c o n t i n u e s . 

84. T h e person who was a p p r e h e n d e d and shown d u r i n g a télévision 

news b roadeas t in F e b r u a r y 2000 was not t he app l i can t ' s b r o t h e r . Severa l 

pe r sons be ing held in d é t e n t i o n have t he s a m e n a m e as t he app l i can t ' s 

b r o t h e r . However , t he i r d a t e s and places of b i r t h a n d pa r t i cu l a r s are 

différent from his. 

B. Documents produced by the parties 

85. T h e pa r t i e s have p roduced var ious d o c u m e n t s conce rn ing the 

inves t iga t ion in to the abduc t ion of M e h m e t Sal im A c a r 1 . 

/. Pétitions submitted by Mehmet Salim Acar's relatives to the authorities 

between 29 August 1994 and 11 December 1996 

86. O n 29 Augus t 1994 H u s n a Acar filed a pé t i t ion wi th the public 

p rosecu to r ' s office in Bismil r e q u e s t i n g an inves t iga t ion into the 

d i s a p p e a r a n c e of he r son M e h m e t Salih Acar , who had been a b d u c t e d ten 

days before by two u n k n o w n pe r sons - a r m e d wi th Ka lashn ikov rifles a n d 

w e a r i n g civilian c lo thes - in a t ax i . In he r pé t i t ion Hi i sna Aca r fu r the r 

s t a t e d tha t he r family had a l ready m a d e enqu i r i e s wi th t he g e n d a r m e r i e 

a n d the police, who had told t h e m tha t they knew n o t h i n g about it. Hi i sna 

Aca r r e q u e s t e d the public p rosecu to r to issue the necessa ry ins t ruc t ions in 

o r d e r to find h e r son as soon as possible . 

87. O n 19 O c t o b e r 1994 Hi i sna Acar filed a second pé t i t ion with the 

Bismil public p rosecu to r , in which she r e q u e s t e d a n inves t iga t ion in to the 

d i s a p p e a r a n c e of her son. She asked the public p rosecu to r in p a r t i c u l a r to 

verify w h e t h e r her son had been a p p r e h e n d e d and was be ing held by the 

secur i ty forces. 

88. By a l e t t e r of 20 J u l y 1995, the appl ican t r e q u e s t e d t he Bismil 

publ ic p rosecu to r to g r a n t his family pe rmiss ion to visit his b r o t h e r 

M e h m e t Sal im Acar who , accord ing to the app l i can t , had b e e n a p p r e -

1. In summarising the documents submitted by the parties, the Court has used the names of 
persons as cited in thèse documents. Thèse do not necessarily reflect the correct spelling of 
the names of thèse persons. 
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h e n d e d in Augus t 1994 by the Bismil g e n d a r m e r i e c o m m a n d e r . T h e 

app l i can t s t a t e d t h a t g e n d a r m e r i e cap t a in i zze t t in , N C O A h m e t and 

H a r u n Aca, an i n h a b i t a n t of A m b a r , we re respons ib le for his b r o t h e r ' s life. 

89. By a l e t t e r of 26 Ju ly 1995, the appl ican t compla incd to the 

Min i s t ry of H u m a n Righ t s tha t in Augus t 1994 his b r o t h e r M e h m e t 

Sal im Acar had been a p p r e h e n d e d by C a p t a i n Izze t t in , N C O A h m e t and 

coun te r -gue r r i l l a agen t H a r u n Aca, a n d t h a t since t h e n his b r o t h e r was 

be ing held at the Bismil g e n d a r m e r i e c o m m a n d . T h e app l i can t fu r the r 

s t a t e d t h a t his family had not received a posit ive reply from the Bismil 

publ ic p rosecu to r and the Diya rbak i r Na t iona l Secur i ty C o u r t , to which 

they h a d appl ied , and t h a t they were d i sconce r t ed not to have been 

g r a n t e d pe rmiss ion to contact M e h m e t Sal im even t h o u g h they had 

évidence tha t he was be ing d e t a i n e d . 

90. T h e app l ican t s u b m i t t e d a s imi lar pé t i t ion to t he Mi n i s t r y of 

J u s t i c e on 27 J u l y 1995. 

9 1 . In a fu r the r l e t t e r of 30 Augus t 1995 to t he Min i s t ry of H u m a n 

R igh t s , t he app l ican t s t a t e d t h a t , in addi t ion to his l e t t e r of 26 J u l y 1995, 

he had l ea rned from an officiai, w h o wished to r e m a i n a n o n y m o u s , t h a t his 

b r o t h e r M e h m e t Sal im Acar had b e e n t a k e n in to d é t e n t i o n by C a p t a i n 

Izzet C u r a on the basis of in fo rma t ion suppl ied by the "confessor" 

H a r u n Aca. H a v i n g i n t e r r o g a t e d h im, C a p t a i n Izzet had conc luded tha t 

M e h m e t Sal im was innocen t and t h a t H a r u n Aca 's i n fo rma t ion had been 

incor rec t . However , as C a p t a i n izzet feared sanc t ions for hav ing d e t a i n e d 

M e h m e t Sal im i n c o m m u n i c a d o a n d for too long, for having den ied h im the 

necessa ry méd ica l care a n d for hav ing failed to respec t his defence r ights , 

he had kept M e h m e t Sa l im in d é t e n t i o n . C o n s i d e r i n g t h a t his b r o t h e r 

r isked be ing killcd by C a p t a i n Izzet in o r d e r to conceal t he m a t t e r , the 

app l i can t r e q u e s t e d the Min i s t ry of H u m a n Righ t s to in te rvene as a 

m a t t e r of urgency. 

92. In an u n d a t e d pé t i t ion , H i i sna Acar r e q u e s t e d t he Inves t iga t ion 

C o m m i s s i o n for H u m a n Righ t s of the T u r k i s h G r a n d Na t iona l Assembly 

to e x a m i n e the case of he r son Salih Acar , c l a iming tha t he had been t a k e n 

in to d é t e n t i o n by C a p t a i n îzzet of t he A m b a r g e n d a r m e r i e on 6 Ju ly 1994 

a n d t h a t n o t h i n g had been h e a r d from h im since. H ù s n a Aca r sen t s imi lar 

pé t i t i ons , also u n d a t e d , to the A n k a r a H u m a n Righ t s C e n t r e , the 

D iya rbak i r G o v e r n o r a n d the G e n e r a l G e n d a r m e r i e C o m m a n d in A n k a r a . 

93 . O n 10 N o v e m b e r 1995 the P ré s iden t of the Inves t iga t ion C o m ­

mission for H u m a n Righ t s of t he T u r k i s h G r a n d Na t iona l Assembly 

in formed the appl icant t h a t the pé t i t ion conce rn ing Sal im Acar had been 

r eg i s t e r ed on 3 N o v e m b e r 1995 u n d e r no. 4467/2872, t h a t the m a t t e r 

1. The Turkish word "itirafçi" indicates a defeeted member of an illégal organisation who 
provides the authorities with information about that organisation. 
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would be inves t iga tcd and t h a t he would be in formed of t h e resu l t s of t h e 
inves t iga t ion . 

94. By a l e t t e r of 10 J u n e 1996 to the Bismil publ ic p rosecu to r , 
Hi i sna Acar r e q u e s t e d to be provided wi th in fo rmat ion about the s t eps 
t a k e n in the inves t iga t ion into t he abduc t ion on 29 Augus t 1994 of her 
son M e h m e t Sal im Acar by C a p t a i n Izzet C u r a i a n d S e r g c a n t A h m e t 
K o r m a z . She fu r the r c la imed t h a t , on the day he r son h a d been ab­
d u c t e d , two o t h e r pe r sons - whose n a m e s she did not m e n t i o n - had b e e n 
a b d u c t e d in the s a m e car , t h a t one of t h e m had been r e l eased and t h a t he r 
son had initially been t a k e n to Bismil , t h e n to C i n a r and s u b s e q u e n t l y to 
Diyarbak i r . 

95. O n 5 Augus t 1996 Hi i sna Acar r e q u e s t e d t he Min is t ry of the 
In t e r io r to t ake the necessa ry s teps to fincl out w h e t h e r he r son M e h m e t 
Sal im Acar , who had been a b d u c t e d in 1994 in a wh i t e taxi by two pe r sons 
whose iden t i t i e s she did not know, was d e a d or alive. 

96. O n 23 A u g u s t 1996 Hi i sna Aca r a n d Ha l i se Aca r filed a c r imina l 
compla in t of abduc t ion and d i s a p p e a r a n c e wi th t h e Bismil publ ic 
p rosecu to r . T h e y c la imed tha t , th ree days before his d i s a p p e a r a n c e , 
M e h m e t Sal im Acar had q u a r r e l l e d wi th M e h m e t Açan , who was also 
living in A m b a r , abou t a p u m p . M e h m e t Açan had told M e h m e t Sal im 
t h a t he would definitely " d i s a p p e a r " wi th in t h r e e days at the mos t . 
T h r e e days la te r , M e h m e t Sal im was t a k e n away by C a p t a i n Izze t t in , 
M e h m e t Açan and H a r u n Açan . H i i sna and Hal i se Acar r e q u e s t e d the 
public p rosecu to r to ca r ry out an inves t iga t ion and to h a n d the t h r e e 
p e r p e t r a t o r s over to the cour t s . 

97. O n 25 N o v e m b e r 1996 Me l iha Dal lodged a compla in t wi th t he 
Diya rbak i r Governor , c l a iming t h a t he r b r o t h e r M e h m e t Sal im Acar had 
had a q u a r r e l wi th the b r o t h e r s M e h m e t and H a r u n Açan . O n tha t 
occasion, H a r u n Açan had t h r e a t e n e d he r b r o t h e r wi th d e a t h . T h r e e days 
la te r , he r b r o t h e r had been t a k e n away by C a p t a i n Izze t t in and M e h m e t 
and H a r u n Açan. M e l i h a Dal fu r the r s t a t e d tha t t he pé t i t ions filed by 
Hal i se a n d Hi i sna Acar wi th the Bismil public p rosecu to r a n d the 
Min i s t ry of the I n t e r i o r had not led to any resu l t s and t h a t t he Bismil 
G o v e r n o r and the Bismil g e n d a r m e r i e a u t h o r i t i e s h a d not even con t ac t ed 
Hal i se a n d / o r Hi i sna Acar to discuss the m a t t e r . Me l iha Dal r e q u e s t e d t he 
G o v e r n o r to q u e s t i o n C a p t a i n Izze t t in and the b r o t h e r s M e h m e t and 
H a r u n Açan , as she bel ieved t h a t he r b r o t h e r m i g h t have been killed by 
t h e m . 

98. O n 10 D e c e m b e r 1996 the appl ican t sen t a l e t t e r to the p ré s iden t 
of the Diya rbak i r Provincial Admin i s t r a t i ve Counc i l c la iming , inter alia, 
t h a t his b r o t h e r M e h m e t Sal im Acar had been t a k e n in to d é t e n t i o n by 
C a p t a i n Izzet C u r a i and S e r g e a n t A h m e t K o r k m a z on the basis of 
incorrec t in format ion provided by H a r u n Aca (see p a r a g r a p h 142 below). 



TAHSIN ACAR v. TURKEY JUDGMENT l ' i 

O n the s a m e day, t he app l ican t sent a s imi lar l e t te r to t he P r é s i d e n t of 

T u r k e y , r e q u e s t i n g h im to inves t iga te wha t h a d h a p p e n e d to his b ro the r . 

99. O n 11 D e c e m b e r 1996 Hi i sna Acar filed a pé t i t ion wi th the 

Min i s t ry of the In te r io r , c l a iming t h a t the A m b a r vi l lager §ak i r G ù n had 

e x t o r t e d m o n e y and jewellery from he r family in exchange for t he re lease 

of her son M e h m e t Sal im. C o n s i d e r i n g t h a t §ak i r G ù n was t h u s a w a r e of 

lier son's w h e r e a b o u t s a n d involved in his abduc t ion , H ù s n a Acar 

r e q u e s t e d t he Min i s t ry of t he I n t e r i o r to in t e rvene and inves t iga te the 

m a t t e r . 

O n the s a m e d a t e H i i s n a Acar sent an ident ica l pé t i t ion to t he 

P rés iden t of T u r k e y . 

2. Domestic investigation documents 

(a) Custody records 

100. T h e s u b m i t t e d copy of the cus tody records of t he Bismil 

g e n d a r m e r i e for the per iod b e t w e e n 8 J u l y a n d 13 N o v e m b e r 1994 does 

not con ta in an en t ry in the n a m e of M e h m e t Salih Acar or M e h m e t 

Sal im Acar . 

(b) Preliminary investigation by the Bismil public prosecutor 

101. O n 29 Augus t 1994, in an i n s t ruc t i on w r i t t e n by h a n d at the 

b o t t o m of the pé t i t ion filed on t h a t day by H ù s n a Acar (see p a r a g r a p h 86 

above) , the Bismil publ ic p r o s e c u t o r o r d e r e d the t a k i n g of a de ta i l ed s t a t e ­

m e n t from H i i s n a Acar and t h e m a k i n g of e n q u i r i e s wi th the g e n d a r m e r i e 

a n d the secur i ty forces. O n 31 A u g u s t 1994 he i n s t ruc t ed the Bismil 

g e n d a r m e r i e to e n s u r e tha t H ù s n a Acar c a m e to his office to m a k e a 

s t a t e m e n t . 

102. O n 2 S e p t e m b e r 1994 H ù s n a Acar m a d e a s t a t e m e n t to the 

Bismil publ ic p rosecu to r . She conf i rmed t h a t she had filed a pé t i t ion and 

s t a t e d t h a t , about t en days before 29 Augus t 1994, her son M e h m e t Salih 

Acar had been t a k e n away in a taxi by two m e n , who were w e a r i n g civilian 

c lo thes and a r m e d wi th Ka la shn ikov rifles. N o t h i n g had b e e n hea rd 

from h im since. H e r g r a n d s o n I h s a n Aca r had wi tnes sed the inc ident . It 

a p p e a r e d t h a t t he m e n h a d spoken T u r k i s h a n d t h a t they had dr iven off in 

the d i rec t ion of Bismil . 

103. O n the s a m e day, Ha l i se Acar also m a d e a s t a t e m e n t to the 

Bismil publ ic p rosecu to r . She s t a t e d t h a t her h u s b a n d had d i s appea red 

t en or fifteen days ear l ie r w h e n he was in a co t ton field wi th the i r son 

I h s a n Acar . Two a r m e d m e n h a d forced h im to get in to a taxi , which had 

dr iven off in t he d i r ec t ion of Bismil . N o t h i n g had been h e a r d from him 

since. She fu r the r dec la red t h a t she had been told t h a t her h u s b a n d had 

b e e n wi th i l h a n Ezer w h e n he was t a k e n away and t h a t t he taxi was a dark 

grey R e n a u l t w i thou t l icence p l a t e s . 
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104. Also on 2 S e p t e m b e r 1994, I h s a n Aca r (born in 1983) was h e a r d by 

the Bismil public p rosecu tor . l i e s t a t ed : 

"On the day of the incident, my fat lier and I were working in (lie field. VVlien we went 

to sit under a tree to bave lunch, Ilhan Ezer, who was working in the field, joined us. 

There was a twenty-metre distance between my lather and me. At this point, a grey-

coloured laxi with no number plates came and slopped near my lather. The prisons in 

the car spoke with my father. I saw them take the identity cards of my lather and of the 

person called Ilhan and then return Ilhan's identity card, and I saw my father gel into 

the taxi. This taxi immediately headed towards the village of Ambar. Later, I went home 

and informed mv mother. As I was far away, I was unable to recognise thèse peuple, but I 

heard lhat they were speaking Turkish. Thèse people were wearing hais and glasses. 

'That is ail I know and wbat I have witnesscd." 

105. i l han Ezer , who was also hea rd by the Bismil publ ic p rosecu to r on 

2 S e p t e m b e r 1994, dec la red : 

"On the day ofthe incident, while Mehmet Salih Acar and I were having lunch in the 

field below ihe village of Ambar, a Renaull TX-model gre) taxi without number plates 

approached us. The persons in the car asked us to hand over our identity cards. When we 

refused, they forcée! us by saying that they were the police and that we were therefore 

obliged lo hand over our identity cards. The persons who asked for our cards had a 

western accent. Bolh of ihem were about 25 or 2(> vrais old. One of them was wearing 

glasses. 'They did nul give back Mehmet Salih's identity card. Theysaid: 'Mehmet Salih 

will show ussomeone's field and then we will send him back. 'That is ail I know and what 

1 bave witnesscd in relation to the incident." 

106. O n 13 S e p t e m b e r 1994 ihe Bismil publ ic p rosecu to r in formed the 

Bismil g e n d a r m e r i e c o m m a n d t h a t , abou t t en days before 29 Augus t 1994, 

M e h m e t Salih Acar had been a b d u c t e d by two u n k n o w n pe r sons - aged 25 

or 26, speak ing wi th a w e s t e r n A n a t o l i a n accen t a n d one of t h e m w e a r i n g 

glasses - who had corne in a g u n m e l a l R e n a u l t T X - m o d e l taxi w i thou t 

licence p la tes . T h e publ ic p rosecu to r i n s l ruc t ed the g e n d a r m e r i e to ca r ry 

ont an inves t iga t ion in to t h e pe r sons who had a b d u c t e d M e h m e t Salih 

Acar and , when found, to b r ing t h e m to his office. 

107. O n 2 5 J a n u a r y 1995 the Bismil publ ic p rosecu to r sent a r e m i n d e r 

to the Bismil g e n d a r m e r i e c o m m a n d , u rg ing the g e n d a r m e r i e to specd up 

compl iance wi th his in s t ruc t ion of 13 S e p t e m b e r 1994. 

108. By a l e t t e r of 7 F e b r u a r y 1995, the Bismil g e n d a r m e r i e dis t r ic t 

c o m m a n d e r C a p t a i n izzet Cana l in formed the Bismil publ ic p rosecu to r 

t h a t t he r e q u e s t e d inves t iga t ion had b e e n c o m p l e t e d . C a p t a i n C u r a i 

a p p e n d e d to his l e t t e r a record d a t e d 31 J a n u a r y 1995, s igned by the 

g e n d a r m e r i e officers i l h a n Yùcel , A h m e t U y a r and Yi lmaz Pa la of t he 

Bismil c en t r a l g e n d a r m e r i e c o m m a n d , s t a t i n g t h a t enqu i r i e s had been 

m a d e , but t ha t it had not been possible to identify the pe r sons who had 

a b d u c t e d M e h m e t Salih Acar . 

109. O n 15 M a r c h 1995 the Bismil public p rosecu to r i n s t r u c t e d t he 

Bismil g e n d a r m e r i e c o m m a n d to conduct a t h o r o u g h inves t iga t ion in to 
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the a l leged abduc t ion of M e h m e t Salih Aca r and , if this had in fact 
t a k e n place, to tell h im w h o was respons ib le a n d w h e t h e r it h a d b e e n 
politically mo t iva t ed . H e sent a r e m i n d e r of this ins t ruc t ion to the Bismil 
g e n d a r m e r i e c o m m a n d on 17 May 1995. 

110. By a l e t t e r of 22 J u n e 1995, the Bismil g e n d a r m e r i e dis t r ic t 
c o m m a n d e r C a p t a i n Izzet C u r a i in formed the Bismil publie p rosecu to r 
tha t the inves t iga t ion r e q u e s t e d on 2 5 J a n u a r y 1995 had been comple t ed . 
C a p t a i n C u r a i a p p e n d e d to his l e t t e r a record d a t e d 2 0 J u n e 1995, s igned 
by the g e n d a r m e r i e officers i l h a n Yiicel, I smai l O z d e n a n d A h m e t Uyar of 
t he Bismil c en t r a l g e n d a r m e r i e c o m m a n d , s t a t i n g tha t it had not been 
possible tt) locale or identify the persons who had a b d u c t e d M e h m e t 
Salih Acar . 

111. O n 14 Augus t 1995, ac t ing on the pé t i t ion filed on 27 J u l y 1995 by 
the app l ican t (see p a r a g r a p h 90 above) , the Min i s t ry of J u s t i c e r e q u e s t e d 
t he Bismil publ ic p rosecu to r , as a m a t t e r of u rgency , to provide in­
fo rmat ion abou t M e h m e t Sal im Acar , w h o h a d a l legedly been t a k e n in to 
d é t e n t i o n a t the Bismil g e n d a r m e r i e c o m m a n d in Augus t 1994 a n d who 
had not been al lowed to see his re la t ives s ince, a n d about the légal s teps 
t a k e n in his case . 

112. By a l e t t e r of 21 Augus t 1995, the Bismil cen t r a l g e n d a r m e r i e 
s t a t i on c o m m a n d e r S e r g e a n t i lhan Yiicel in formed the Bismil dis t r ic t 
g e n d a r m e r i e c o m m a n d tha t it was not known w h e t h e r the a b d u c t i o n of 
M e h m e t Sal ih Aca r had , in s o m e way or o the r , been polit ically mot iva ted , 
t h a t it was not known who had a b d u c t e d him and t h a t no news from h im 
had been reccived since his abduc t ion . S e r g e a n t Yiicel a p p e n d e d to his 
l e t t e r a record d a t e d 14 Augus t 1995, s igned by himself, t he g e n d a r m e r i e 
officer M u s t a f a C a n d a r and the A m b a r mulitar1 M e h m e t i h san Tuncay , 
wi th t he s a m e c o n t e n t s as the l e t t e r . 

113. Also on 21 Augus t 1995 and in reply to t he r e q u e s t of 14 Augus t 
1995, the Bismil publ ic p rosecu to r informed the Min is t ry o f jus t i ce tha t it 
was a s se r t ed t h a t M e h m e t Salih Acar had been a b d u c t e d about t en days 
before 2 S e p t e m b e r 1994 by two a r m e d and unident i f ied pe r sons , who had 
forced h im to ge t in to a t ax i whi le he was w o r k i n g in t h e fields wi th his son 
î h s a n Acar . T h e responsib le a u t h o r i t i e s had been con t ac t ed in o r d e r to 
p roceed wi th the sea rch for h im. However , t h e pe r sons who had a b d u c t e d 
M e h m e t Salih Aca r had not , to d a t e , b e e n idenl i f ied a n d the inves t iga t ion 
of t he case was ongoing . 

114. O n 18 S e p t e m b e r 1995 the Bismil publ ic p rosecu to r i n s t ruc t ed 
the Bismil g e n d a r m e r i e c o m m a n d to e n s u r e t h a t H a r u n Aca r from the 
village of A m b a r repor tée! to his office in connec t ion wi th t h e invest i -
ga l ion into the d i s a p p e a r a n c e of M e h m e t Sal im Acar . O n 21 S e p t e m b e r 

I. Village headman. 
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1995 the Bismil g e n d a r m e r i e dis t r ic t c o m m a n d in s t ruc t ed t he Bismil 

c e n t r a l g e n d a r m e r i e c o m m a n d to find H a r u n Acar ' s add re s s . 

115. O n 29 S e p t e m b e r 1995 Se rgean t I lhan Yiicel, the Bismil cen t r a l 

g e n d a r m e r i e c o m m a n d e r , informed the Bismil g e n d a r m e r i e dis t r ic t com­

m a n d tha t H a r u n Acar did not live in A m b a r , tha t he was cu r ren t ly serving 

in a n an t i - t e r ro r i sm uni t a n d tha t his cu r ren t add res s could be ob la ined 

from the Der ik and Mazidagi g e n d a r m e r i e distr ict c o m m a n d s . Se rgean t 

Yiicel a p p e n d e d to his l e t t e r an u n d a t e d r epor t , s igned by the g e n d a r m e r i e 

officers Mus ta fa C a u d a l a n d O z a y Yalbul , and the A m b a r muhtar, M e h m e t 

î h san Tuncay , s t a t i ng t h a t H a r u n Acar h a d left no address w h e n he was 

re leased from Diyarbak i r E-type Pr ison but tha t he could be found by 

asking the Der ik or Maz idag i g e n d a r m e r i e c o m m a n d . Th i s in format ion 

was t r a n s m i t t e d to the Bismil public p rosecu tor on 10 O c t o b e r 1995. 

116. O n 12 O c t o b e r 1995 the Ministry of J u s t i c e r e q u e s t e d the Bismil 

publ ic p rosecu to r to provide in fo rmat ion abou t t he s t eps t a k e n in t he 

inves t iga t ion into the d i s a p p e a r a n c e of M e h m e t Salih Acar , which 

formed t h e subject m a t t e r of a c o m p l a i n t filed by the app l i can t wi th t he 

E u r o p e a n C o m m i s s i o n of H u m a n Righ t s , in which he a l leged t h a t his 

b r o t h e r had been t a k e n into cus tody in Bismil on 20 A u g u s t 1994 a n d 

tha t he was be ing t o r t u r e d . T h e Bismil public p rosecu to r was asked in 

p a r t i c u l a r to inform the Min is t ry if an inves t iga t ion in to the m a t t e r h a d 

been o p e n e d and , if so, w h e t h e r it had been opened a u t o m a t i c a l l y or in 

response to a reques t in respect of M e h m e t Salih Acar. 

117. O n 16 O c t o b e r 1995 the Bismil publ ic p rosecu to r sent a r e m i n d e r 

to the Bismil g e n d a r m e r i e c o m m a n d of his in s t ruc t ion of 18 S e p t e m b e r 

1995. O n the s a m e day he i n s t ruc t ed t he Bismil g e n d a r m e r i e c o m m a n d 

to e n s u r e t h a t Ha l i se Acar a n d ail g e n d a r m e s who had served at the 

Bismil g e n d a r m e r i e c o m m a n d a t t h e m a t e r i a l l i m e a n d w h o w e r e n a m e d 

" A h m e t " r e p o r t e d to his office in o rde r to m a k e s t a t e m e n t s . Finally, 

he in s t ruc t ed the Bismil g e n d a r m e r i e c o m m a n d to provide h im with the 

c u r r e n t a d d r e s s of C a p t a i n Izze t t in C u r a i , who had left Bismil af ter be ing 

pos ted e l sewhere . 

118. O n the s a m e day the Bismil public p rosecu tor informed the 

Minis t ry of J u s t i c e tha t an inves t iga t ion in to the d i s appea rance of 

M e h m e t Salih Acar had been opened , in which s t a t e m e n t s had been t a k e n 

from the c o m p l a i n a n t s Hal i se and Hi i sna Acar and from the wi tnesses 

î h san Acar and i lhan Ezer , a n d t h a t s t eps had been t a k e n to ob ta in a 

s t a t e m e n t from C a p t a i n Izze t t in , N C O A h m e t a n d H a r u n Aça, a n d an 

add i t iona l s t a t e m e n t from Hal i se Acar . H c fu r the r in formed the Min is t ry 

t ha t , as it was possible tha t M e h m e t Salih Acar had been k idnapped , l e t t e r s 

had been w r i t t e n to t he cen t r a l police and g e n d a r m e r i e au tho r i t i e s 

r e q u e s t i n g tha ï M e h m e t Salih Acar be found. 

119. O n 20 O c t o b e r 1995 the Bismil publ ic p rosecu to r r e q u e s t e d t h e 

public p rosecu to r s in Der ik and Maz idag i to s u m m o n and t ake a 
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s t a t e m e n t from H a r u n Aça in re la t ion to the d i s a p p e a r a n c e of M e h m e t 
Salih Acar . 

120. O n 3 N o v e m b e r 1995 t h e Bismil g e n d a r m e r i e d is t r ic t c o m m a n d 
informed the Bismil public p r o s e c u t o r o f t h e c u r r e n t add res s of C a p t a i n 
Izzet C u r a i . 

121. O n 6 N o v e m b e r 1995 the Bismil g e n d a r m e r i e dis t r ic t c o m m a n d 
informed the Bismil public p r o s e c u t o r t h a t , in r e sponse to his r eques t of 
16 O c t o b e r 1995, S e r g e a n t A h m e t U y a r had been sent to his office. In a 
s t a t e m e n t of t he s a m e day to t he Bismil public p rosecu to r , A h m e t Uyar 
dec la red , in his capac i ty as a pe r son suspec t ed of an offence, t h a t he had 
no in fo rma t ion abou t t he inc ident and tha t he had not wi tnesscd it. H e 
had t a k e n up his du t i e s at the Bismil d is t r ic t g e n d a r m e r i e e ight days 
before the incident took place . T h e pe r son who had served before him 
was S e r g e a n t A h m e t K o r k m a z , w h o had b e e n killed by the P K K . A h m e t 
Babayigi t had also served before h im, but had had a road acc ident and was 
c u r r e n t l y on sick leave. A h m e t U y a r den ied hav ing been involved in I l ie 
inc ident and s t a t e d t h a t he did not know the pe r son m e n t i o n e d by the 
public p rosecu to r . 

122. O n 10 N o v e m b e r 1995 the Maz idag i g e n d a r m e r i e distr ict 
c o m m a n d in formed the Maz idag i public p rosecu to r t h a t H a r u n Aça did 
not serve a t t h a t c o m m a n d . 

123. O n 16 N o v e m b e r 1995 the Bismil g e n d a r m e r i e dis t r ic t c o m m a n d 
informed the Bismil public p rosecu to r of the c u r r e n t a d d r e s s of H a r u n 
Aça, who had been found to serve at the Der ik g e n d a r m e r i e dis t r ic t 
c o m m a n d . 

124. O n 23 N o v e m b e r 1995 H a r u n Aça m a d e a s t a t e m e n t at t he Bismil 
g e n d a r m e r i e c en t r a l c o m m a n d , in which he dec la red t h a t he had left 
A m b a r in 1988. H e had la te r joined the P K K unt i l he had s u r r e n d e r e d 
himsel f voluntar i ly on 4 April 1994 to the Der ik g e n d a r m e r i e distr ict 
c o m m a n d . O w i n g to his pa r t i c ipa t ion in mi l i t a ry an t i - t e r ro r i s t opé ra t i ons 
as a gu ide , it was imposs ib le for h i m to r e t u r n t o A m b a r . H e h a d only donc 
so on very r a r e occasions a n d for reasons of secur i ty had t h e n always 
s tayed on the p r e m i s e s o f t h e Bismil g e n d a r m e r i e dis t r ic t c o m m a n d . His 
p a r e n t s , his spouse a n d family lived in A m b a r . T h e y did not have a hosti le 
r e l a t ionsh ip with the o t h e r famil ies living t h e r e , but owing to his persona l 
posi t ion his family had become a P K K t a r g e t . He conf i rmed t h a t M e h m e t 
Sal im Acar and his family also lived in A m b a r , bu t lie had not seen t hem 
since 1988 and no longer had any con tac t w i th t h e m . For secur i ty r easons , 
he would only e n t e r a n d leave A m b a r d u r i n g the day a n d in secre t , a n d was 
pa r t i cu la r ly careful not to be seen by anyone . H e den ied having given any 
in format ion abou t M e h m e t Salih A c a r to g e n d a r m e r i e c a p t a i n Izzet C u r a i 
o r to N C O A h m e t , as he h a d h a d no miss ion to Bismil a n d did nol know 
what was going on t h e r e . T h e P K K had incur red m a n y losses in the 
provinces of M a r d i n and § i rnak on the basis of in fo rma t ion provided by 
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him and hc was convinced tha t the P K K had o rgan i sed the abdue t ion as a 
rcsul t of those losses. H c fu r the r den ied having a p p r e h e n d e d anyone wi th 
t he ass i s tance of g e n d a r m e s serv ing in the Bismil d is t r ic t . In any event , he 
had no such powers . His function was l imi ted to giving in fo rma t ion to the 
secur i ty forces, which hc could not provide in respec t o f t h e Bismil d is t r ic t 
or even the Diya rbak i r province as he did not have any. 

125. Also on 23 N o v e m b e r 1995 H a r u n Aca, in his capac i ty as a pe r son 
suspec ted of an offence, m a d e a s imi la r s t a t e m e n t to the Bismil public 
p rosecu to r . In add i t ion , H a r u n Aca dec la red t h a t he had a d o c u m e n t 
proving tha t h e had pa r t i c ipa t ed in an opé ra t i on conduc led in the 
K e l m e h m e l m o u n t a i n s n e a r M a r d i n be tween 19 July a n d 6 S e p t e m b e r 
1994, and s u b m i t t e d , inter alia, a Ici te r of c o m m e n d a t i o n from the 
c o m m a n d of the M a r d i n g e n d a r m e r i e c o m m a n d o ba t t a l ion al Ktzi l tepe 
cert i fying tha t hc had pa r t i c ipa t ed in an opé ra t i on conduc t ed be tween 
19 J u l y and 20 Augus t 1994 in t he § i r n a k a n d M o u n t C u d i a r e a . H e aga in 
d e n i e d t h a t he had provided a n y in fo rma t ion to C a p t a i n izze t or N C O 
A h m e t and m a i n t a i n e d t h a t hc knew n o t h i n g abou t the d i s a p p e a r a n c e of 
M e h m e t Sal im Acar , w h o m he had not seen since 1988. 

126. O n 30 N o v e m b e r 1995 the Bismil public p rosecu to r r e q u e s t e d t he 
A n k a r a Ch ie f Publ ic P rosecu to r to s u m m o n and t ake a s t a t e m e n t from 
C a p t a i n îzzet C u r a i in re la t ion to t he app l i ca t i f s claim tha t his b r o t h e r 
M e h m e t Salih Aca r h a d b e e n a b d u c t e d in Augus t 1994 by C a p t a i n 
izze t t in and N C O A h m e t of the Bismil g e n d a r m e r i e on the basis of 
in format ion provided by H a r u n Aça. 

127. O n 19 D e c e m b e r 1995 the Bismil public p rosecu to r r e q u e s t e d the 
Bismil g e n d a r m e r i e c o m m a n d to provide h im with the c u r r e n t a d d r e s s 
of S e r g e a n t A h m e t Babayigi t for t he pu rposes of o b t a i n i n g a s t a t e m e n t 
from him. O n 25 D e c e m b e r 1995 C a p t a i n Irfan O d a b a § , the Bismil 
g e n d a r m e r i e dis t r ic t c o m m a n d e r , provided the Bismil publ ic p rosecu to r 
wi th A h m e t Babayig i t ' s c u r r e n t a d d r e s s . 

128. O n 27 D e c e m b e r 1995 C a p t a i n izzet C u r a i , in his capac i ty as a 
person suspec t ed of a n offence, m a d e a s t a t e m e n t to t he A n k a r a publ ic 
p rosecu to r O s m a n A§rafoglu in which he dec l a r ed t h a t , in responsc to a 
r epor t t ha t M e h m e t Salih Acar had been a b d u c t e d , an inves t iga t ion by the 
g e n d a r m e r i e had been ca r r i ed out which had not r c su l t ed in l ind ing the 
a b d u c t e d person or in ident ifying the p e r p e t r a t o r s . H e fu r the r s t a t e d tha t 
he did not know w h e r e M e h m e t Salih Acar c u r r e n t l y was . 

129. O n 8 J a n u a r y 1996 the Bismil public p rosecu to r look a fu r the r 
s t a t e m e n t from Hal i se Acar , who m a i n t a i n e d the account con t a incd in 
her previous s t a t e m e n t and compla in t . She a d d e d t h a t , t h r e e days before 
his d i s a p p e a r a n c e , her h u s b a n d had had a epuarrel with M e h m e t Aça abou t 
a w a t e r p t tmp. M e h m e t Aça was the b r o t h e r of H a r u n Aça, a fo rmer P K K 
m e m b e r who had l a t e r joined the secur i ty forces, for w h o m he was still 
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work ing . T h a t is why she bel ieved tha t her h u s b a n d had been t a k e n away 

by the secur i ty forces ac t ing on ins t ruc t ions givcn by H a r u n Aça. 

130. O n 9 J a n u a r y 1996 the Bismil public p rosecu to r r e q u e s t e d the 

A n k a r a Ch ie f Publ ic P rosecu to r to s u m m o n and t ake a s t a t e m e n t from 

A h m e t Babayigi t in re la t ion to the app l i can t ' s c la im t h a t his b r o t h e r 

M e h m e t Sal ih Aca r had been a b d u c t e d in Augus t 1994 by C a p t a i n 

izze t t in and N C O A h m e t of the Bismil g e n d a r m e r i e on the basis of 

in fo rmat ion provided by H a r u n Aça. 

131. O n 2 6 J a n u a r y 1996 C a p t a i n h fan O d a b a § , the Bismil g e n d a r m e r i e 

dis t r ic t c o m m a n d e r , informed the Bismil public prosecutor , in reply to his 

r eques t of 16 O c t o b e r 1995, t ha t no officers or N C O s called A h m e t were 

cu r r en t ly serving u n d e r his c o m m a n d . C a p t a i n O d a b a § fu r the r informed 

the Bismil public p rosecu to r t h a t the exper t g e n d a r m e r i e s e r g e a n t A h m e t 

U y a r had been o rde red to r epor t to the public p rosecu tor ' s office as he was 

p r é sen t , t ha t the exper t s e rgean t A h m e t Babayigit was cu r r en t ly on sick 

leave a n d tha ï A h m e t K o r k m a z had been killed on 31 O c t o b e r 1994 in an 

a r m e d clash in Bismil. 

132. O n 5 F e b r u a r y 1996, at t he r eques t of t he Bismil publ ic pros­

ecu tor , A h m e t Babayigi t m a d e a s t a t e m e n t at D i k m e n police s t a t i o n to 

t he police cons lab le M e h m e t C a b b a r . H e dec la red t h a t he knew no th ing 

about the a l lcgcd abduc t ion of M e h m e t Salih Acar by C a p t a i n izze t t in and 

N C O A h m e t o f t h e Bismil g e n d a r m e r i e a p p a r e n t l y ac t ing on ins t ruc t ions 

given by H a r u n Aça. H e did not r e m e m b e r any incident of t h a t n a t u r e . He 

fu r the r s t a t ed tha t he did not at p r é sen t r e m e m b e r t he pe r sons n a m e d 

C a p t a i n i zze t t in and N C O A h m e t . 

133. In a certifiée! d o c u m e n t , d a t e d 25 F e b r u a r y 1996 a n d s igned by the 

M a r d i n g e n d a r m e r i e c o m m a n d o ba t l a l ion c o m m a n d e r Major Hur§i t 

î m r e n , it is s t a t e d t h a t H a r u n Aça, who had been se rv ing as a village 

g u a r d u n d e r t h e o r d e r s o f t h e Der ik g e n d a r m e r i e dis t r ic t c o m m a n d s i tue 

27 May 1994, had p a r t i c i p a t e d in opé ra t i ons ca r r i ed out from 19 J u l y to 

6 S e p t e m b e r 1994 by the M a r d i n g e n d a r m e r i e c o m m a n d o ba t t a l ion 

c o m m a n d in t he § t rnak province and the K e l m e h m e t m o u n t a i n s . 

134. In the Bismil publ ic p rosecu to r ' s décision of non- jur isdic t ion of 

17 J u n e 1996, the s t a t e d offence is abuse of au tho r i t y . M e h m e t Salih 

Aca r is m e n t i o n e d as t he vict im of this offence, Hi i sna a n d Hal i se Acar 

a n d the appl ican t as the c o m p l a i n a n t s , a n d the g e n d a r m e s izze t C u r a i 

and A h m e t Babayigi t and the village g u a r d H a r u n Aça as the accused. 

Since, at the m a t e r i a l t i m e , Izzet C u r a i and A h m e t Babayigi t were 

s e n i n g a t t he Bismil g e n d a r m e r i e a n d H a r u n Aça was w o r k i n g wi th 

t he g e n d a r m e r i e , t he Bismil publ ic p rosecu to r held t h a t he was not 

c o m p é t e n t to dca l wi th t he m a t t e r and t h a t , p u r s u a n t to sect ion 15(3) 

o f t h e P r é v e n t i o n of T e r r o r i s m Act (Law no. 3713 of 12 Apri l 1991), the 

case was to be d e t e r m i n e d by the Diya rbak i r Provincial Admin i s t r a t i ve 

Counci l . 
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(c) Proceedings before the Diyarbakir Provincial Administrative Council 

135. O n 26 J u n e 1996 the Diya rbak i r Provincial A d m i n i s t r a t i v e 

Counci l t r a n s m i t t e d the décision ol non- jur isdic t ion of 17 J u n e 1996 and 

the re levan t case file on the p r e l i m i n a r y inves t iga t ion ca r r i ed ou t by the 

Bismil publ ic p rosecu to r to t he Diya rbak i r provincial g e n d a r m e r i e 

c o m m a n d , r e q u e s t i n g it to e x a m i n e the facts on which th is décis ion was 

based , to conduct - if necessary— an inves t iga t ion and to c o m m u n i c a t e the 

resu l t s thereof. 

136. O n 24 S e p t e m b e r 1996, in connec t ion wi th the app l i can t ' s 

pé t i t ion of 27 J u l y 1995 (see p a r a g r a p h s 90 and 111 above) , C a p t a i n Irfan 

Odabas , took a s t a t e m e n t from H a r u n Aça who dec la red t h a t be tween 

19 Ju ly and 6 S e p t e m b e r 1994 he had pa r t i c ipa t ed in t he secur i ty forces ' 

o p é r a t i o n s in the provinces of § i rnak and M a r d i n . H e den ied the accusa­

t ion aga ins t h i m , s t a t i n g t h a t he had n o t h i n g to do with t he m a t t e r a n d 

tha t he had no in fo rmat ion abou t it. H e added tha t , since he had t a k e n up 

his du t i e s with the g e n d a r m e r i e , he had only been able to go on leave when 

given permiss ion to do so and tha t his leave record could be checked at his 

d u t y s t a t i on . 

137. O n 9 D e c e m b e r 1996, in connec t ion wi th t he app l i can t ' s pé t i t ion 

of 27Ju ly 1995, i r fan Odabas , look s t a t e m e n t s from I lhan Ezer , î h s a n Acar , 

H i i sna Aca r and Hal i se Acar . 

138. I lhan Ezer m a d e the following s t a t e m e n t : 

"On the clay ofthe incident I was eating lunch in 1 lie field below Ambar with Mehmet 

Salih Acar, who has been abducted. A grey Renault TX-model car without licence plates 

with two people in it drove towards us. Thrv asked for our identity cards. After looking at 

them, they relurned my card, but did not re turn that of my friend Mehmet Salih Acar. 

Thev told us to get into the car. I said that I definitely would not get into a car bclonging 

to people I did not know. Mehmet Salih Acar got into the car without making any 

objection. The men said: 'Mehmet Salih will show us a field. We will bring him b a c k ' , 

and they drove off towards Ambar. I then asked Mehmet Salih's son whether lie knew 

the men. He said 'No', so I told him to go to the village and tell the people that strangers 

had taken his father away. 'The child went to the village. I know Captain Izzet and NCO 

Ahmet very well. If I saw them in the village, I would recognise them. 'The men who came 

were definitely not them. If they had been, I would have reeognised them. I had not seen 

the men who abducted Mehmet Salih Acar before and did not recognise them. One was 

about 25 to 2fi years old and the other 1H tu 20. Bot h were wearing bals and the older one 

was wearing glasses and had a moustache." 

139. î h s a n Acar ' s s t a t e m e n t to Irfan Odabas. r eads : 

"On the day of the incident I was working with my father in the field we leased. Our 

neighbour ilhan Cezer was working alongside us on his own land. We had gone under a 

liée in our lield tu eat our lunch, but there was a dislance of about ten mètres between 

my father and myself. Then a grey Renault without licence plates with two people in it 

came towards us. Il stopped by my father. Ilhan Gezer also came over. They began to 

talk to the two of them. I was watching because I was further away. They asked my 

father and Uncle Ilhan for their idenlily cards. 'They then relurned ilhan Gezer's card. 
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The conversation between them was in Turkish. Then, they took my father towards 

Ambar. There was no argument or struggle when they took him away. The men who 

came had a Kalashniknv rifle. They wore bats and the older one had a moustache. 

Then ilhan Ge/.er asked me if l knew them. After answering that I did not know them, 

I ran to inform the village. Since that day we have not heard anything from my father." 

140. H i i sna Acar m a d e the following s t a t e m e n t : 

"Mehmet Salim Acar is my son. Me has been missing since the date of the incident. 

I have no direct knowledge of the disappearance of my son Mehmet Salim Acar. I only 

know what my grandson îhsan Acar told me when we came to the village on the day of 

the incident. I du not know anything more than this. I do not know who abducted my son 

Mehmet Salim Acar or for what reasun. I do not think t bat the gendarmerie took my son. 

The only thing that I want from my State is for my son lo be found dead or alive and to 

be handed over to me. Apart from ibis, I have no complaint against Captain i/.zci or 

Expert Sergeant Ahmet. I do not know thèse people and I have no feelings ofanimosity 

towards them. Because my son is not a terrorist, we had not had any dealings with the 

gendarmerie until then. I want thuse who abducted my son to be found and punished. 

Apart from that, I do not wish tocomplain about anyonc." 

141. Hal i se Acar m a d e the following s t a t e m e n t lo Irfan Odabas. : 

"Mehmet Salim Acar, who has gone missing, is my husband. On the day of the 

incident he had gone to work in the field with my son îhsan Acar. My son later came 

running back to the house saying that Mehmet Salim Acar had been made to get into a 

car by two people whom he did not know and had driven olf towards Ambar. I did not see 

the abduction of my husband Mehmet Salim Acar myself I do not know who took my 

husband or why. We have been unable to get any news from him. Ail I want from the 

State is that they lind my husband dead or alive and hand him over to me. I am making a 

formai complaint against those who abducted my husband. But I bave no complaint 

against Captain Izzet or Expert Sergeant Ahmet as I do not believe that they abducted 

my husband. At the moment I am living with my mother-in-law and her daughter al 

[adehess]. My mother-in-law's son Tahsin Acar works in Sweden .nul bas filed various 

pétitions in order lo lind my husband." 

142. O n 10 D e c e m b e r 1996 the appl icant wro te a l e t t e r to the 

P rés iden t of the Diya rbak i r Provincial A d m i n i s t r a t i v e Counci l , c la iming 

t h a t his b r o t h e r M e h m e t Sa l im Acar had been t a k e n in to d é t e n t i o n by 

C a p t a i n Izzet C u r a i and S e r g e a n t A h m e t K o r k m a z on the basis of in­

correct in fo rmat ion provided by H a r u n Aca. T h e appl icant fu r the r s t a t ed 

t h a t an officer o f t h e a n t i - t e r r o r i s m b r a n c h o f t h e Diya rbak i r police had 

inves t iga ted t he case in J u l y 1995 and t h a t the Bismil g e n d a r m e r i e had 

a d m i t t e d tha t his b r o t h e r was be ing held by t h e m . However , C a p t a i n 

Izzet C u r a i had l a t e r told this police officer t h a t t he pe r son who was 

d e t a i n e d was not M e h m e t Sal im Acar but s o m e o n e called M a h m u t Acar , 

f rom Nusayb in . T h e app l ican t also desc r ibed a t é l é p h o n e conversa t ion he 

had had on 22 S e p t e m b e r 1995 wi th C a p t a i n i r fan O d a b a § , who had 

rep laced C a p t a i n Izzet as c o m m a n d e r of t he Bismil g e n d a r m e r i e and 

who had asked the app l ican t w h e t h e r a r a n s o m h a d been d e m a n d e d . T h e 

app l ican t had told C a p t a i n Odabas , tha t no such d e m a n d had been m a d e , 
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but t ha t hc would be willing to pay a r a n s o m . O n 27 S e p t e m b e r 1995 the 

app l i can t ' s family had been c o n t a c t e d by s o m e o n e d e m a n d i n g a r a n s o m 

in exchange for his b r o t h e r ' s r e l ease . O n 5 O c t o b e r 1996 a n o t h e r pe r son 

- iden l i l i ed by t h e app l ican t as N a m i k Kcse r , from Diya rbak i r - con t ac t ed 

t he family a n d said t h a t M e h m e t Sal im Acar was be ing held by the 

Diya rbak i r g e n d a r m e r i e a n d would be re leased if t he app l ican t a g r e e d to 

work as an in fo rmer for t he a u t h o r i t i e s , which t h e appl ican t refused to do. 

143. O n 25 D e c e m b e r 1996 i r fan Odabas, took a s t a t e m e n t from 

A h m e t Babayig i t , who dec la red t h a t he had not seen the abduc t ion of 

M e h m e t Sal im Acar and tha t he knew n o t h i n g abou t it. 

144. O n 1 J a n u a r y 1997 Irfan Odabas, took a s t a t e m e n t from C a p t a i n 

Izzet C u r a i , who dec la red : 

"We received a report that Mehmet Salim Acar from Ambar, which lies within our 

command's jurisdiction. had been abducted by unidentified persons. I was at the unit 

centre when the report was received. I immediately gave the necessary information lo 

the authorities concemed. We started to conduct the necessary searches at the 

entrances to and the exits from bismil and Ambar, but we could nul lind the men in 

question. I do not know who abducted Melnnel Salim Acar or for what purpose. In 

spitc of ail our searches, we were unable lo fmd the perpetrators or the viclim. As a 

resuit of our search and investigation in and a l'ound the village, we eslablished that he 

had been abducted by two persons, but we were unable to establish their identifies. We 

definitely did not apprehend or detain this man, as alleged. It bas slill not been possible 

lo obtain any information about the abduction of Mehmet Salim Acar." 

145. i r fan Odabas , s u b m i t t e d the repor t on his inves t iga t ion lo the 

D i y a r b a k i r Provincial A d m i n i s t r a t i v e Counc i l on 15 J a n u a r y 1997. T h e 

r epo r t n a m e s T a h s i n Acar as the c o m p l a i n a n t , izzet C u r a i , A h m e t 

Babayigi t and H a r u n Aca as t he pe r sons accused o f t h e offence of abuse 

of au lho r i t y , and i l h a n Ezer , Ha l i se Acar , î h s a n A c a r and H i i s n a Aca r 

as wit nesses . T h e repor t con t a in s , inter alia, a s u m m a r y o f t h e s t a t e m e n t s 

t a k e n from the accused a n d the wi lnesses , and C a p t a i n Odabas, 's advisory 

opinion tha t the app l i can t ' s c la ims r e m a i n e d u n s u b s t a n l i a t e d and found 

no suppor t in t he s t a t e m e n t s ob t a ined , which indica led t h a t the accused 

had not b e e n involved. H e t he r e fo r e conc luded t h a t t h e r e was no need to 

open a jud ic ia l or a d m i n i s t r a t i v e inqui ry and t h a t a décis ion not to 

p rosecu te would be a p p r o p r i a t e . 

146. In its u n a n i m o u s décis ion of 23 J a n u a r y 1997, in which Hi i sna 

Aca r is n a m e d as the c o m p l a i n a n t , a n d C a p t a i n îzzel Cana l , N C O A h m e t 

Babayigi t a n d H a r u n Aca as d é f e n d a n t s , t h e Diya rbak i r Provincial 

A d m i n i s t r a t i v e Counci l found tha t the accusa t ion of abuse of a u t h o r i t y 

a l legedly c o m m i t t e d by fo rmer Bismil g e n d a r m e r i e dis t r ic t c o m m a n d e r 

C a p t a i n izze t C u r a i , N C O A h m e t Babayigi t a n d t e m p o r a l ) village g u a r d 

H a r u n Aca by having a b d u c t e d M e h m e t Salih Acar in Augus t 1994 was not 

s u p p o r t e d by évidence aga ins t t he d é f e n d a n t s tha t could be r e g a r d e d as 

sufïïcient for i n s t i t u t i n g p roceed ings aga ins t t h e m . It t he re fo re dec ided 
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to reject the r eques l to t ake proceeclings, in acco rdance wi th sect ion 5 of 

thc Law on the p rosecu t ion of civil s e rvan t s a n d Art ic le 164 of the T u r k i s h 

Code of C r i m i n a l P r o c é d u r e . 

147. In its u n a n i m o u s décision of 14 J a n u a r y 2000, following ex officio 

appea l proceeclings, t he Second Division of the S u p r ê m e A d m i n i s t r a t i v e 

C o u r t held tha t the évidence avai lable was insuffîcient to send the de-

fendan t s for t r ia l and ihus uphc ld the décision of 23 J a n u a r y 1997 by the 

Diya rbak i r Provincial Admin i s t r a t i ve Counci l . 

(d) Other domestic investigations 

148. O n 24 Augus t 1995 M i n i s t e r Algan Haca log lu informée! the 

appl ican t t ha t his pé t i t ion of 2 6 J u l y 1995 (see p a r a g r a p h 89 above) had 

been t r a n s m i l t e d to the Diya rbak i r Provincial G o v e r n o i . 

149. O n 8 S e p t e m b e r 1995, on the basis of t he app l i can t ' s a l léga t ions 

set out in his pé t i t ion of 26 J u l y 1995, s t a t e m e n t s were t a k e n from 

ih san Acar , i l han Ezer , Hal i se Acar and Hi i sna Aca r at the Bismil c en t r a l 

g e n d a r m e r i e commancl . 

150. Ihsan Acar m a d e the following s l a t c m e n t : 

"I live iti thc village of Ambar with my family. Tahsin Acar is ni}' paternal uncle. 

Mchmcl Salim Acar is my l'allier. I.ast summer wc were irrigaling the cotton lu-Ici. 

I, my father and Ilhan Ezer from the village of Uçtepe decided to take a break for 

lunch iti ihc shatlc of a (rrc. A car approached us. It was a dark grey or grey Renault 

car without licence plates. It stopped ncar to us. Two nien got out o f the car. One was 

short and wearing a hat. Thc other one was young, tall and vvearing a liât and glasses. 

Thcy asked my father and Ilhan from Uçtepe to show I lie ir idenl it y cards. 'l'hcy rcfusrd, 

sayîng: 'Wc will not show you our identity cards because we do not know who you are. 1 

Thc two men repliée! that thcy were from the police. So my father and Ilhan showed 

them their identity cards. The two men looked at the cards and gave Ilhan his eard 

back. Thcy did not give my father his eard back. Thcv spoke to us in Turkish. l'hcy said 

to my father: 'Get into the car with us, you will show us a field.' Thcy made my fat lier get 

into the car by force. They told me: 'We will bring your father back in hall'an hour.' They 

lefl and did not corne back. I tan home to warn my molher and I told lier what had 

happenctl. My mot lier lefl iu order to tell thc muhtar about what had happened. ... I liad 

never seen those men beforc. I have never seen them in the area. They do not resemble 

any person Living in my village. Mpreover, they never got out ofthe taxi. Il was my father 

and ilhan who approached the car in order to lalk to them. They werc not military or 

gendarmes. Thcy both had moustaches. They had weapons under the seats of the car. 

Aflerwards, we went to the Bismil tribunal and made statements . A seareh l'or my 

father was begun, but, to date, it has not led to any news from him." 

151. I lhan Ezer dec la red : 

"I live in the village of Uçtepe. I do not sharc any property wilh Mehmet Salim Acar, 

but we have a cotton field in the village of Ambar. Wc planted cotton in the same place 

as him. I do not know his brother Tahsin Acar. I only heard his name in connection with 

thc letter in question. This is what I can tell you about thc events. In August last ycar I 

was irrigaling the cotton we had planted. I went in the shade of a tree to have lunch. 
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I noliced a dark grcy-colourrd laxi coming from the direction of Ambar. The vehicle had 

no licence plates. It stopped near to us. I was with Mehmet Salim Acar and his son. We 

were asked to show our identity cards. We refused, as we did not know thèse two men. A 

discussion took place between us and (Ile two men, but we still did not show our identity 

cards. They said they were policemen. Su we asked them to show us their police identity 

papers. They did not do so. They took our identity cards and told us that they would give 

them back. They looked at them and asked us to get into the car. We did not get into the 

car. They forcecl us, but I continuée! to refuse to get in. I noticed that at that moment 

Mehmet Salim Acar kept silent, he did not speak. They relurned my identity card to me 

and the card of Mehmet Salim Acar. Subsequently, Mehmet got into the car. They told 

me: 'Your friend will accompany us lo a field and then he will corne back." I le left and did 

not return. I had never seen those two men before. They were dressed in civilian clothes. 

I did not know them. They were bolh wearing bals ' 1 ' . I had never seen them before in the 

area. . . . The two men were not officers of the bismil gendarmerie district command. As I 

bave alrcady pointed out, I had never seen them before. Xor had Mehmet Salim Acar; 

be did not behave as if he knew them." 

152. Hal i se Acar s t a t e d that on the day in ques t ion he r h u s b a n d 

M e h m e t Sal im Acar and the i r son Ihsan had left in the m o r n i n g to work 

in a field close to t h e n e i g h b o u r i n g village of S a r i t o p r a k . A r o u n d noon, he r 

son had corne r u n n i n g h o m e , te l l ing her tha t his l a t h e r had been t a k e n 

away in a car wi thou t l icence p la tes . H e also told he r tha t t h e r e had been 

two m e n in t he car . Ha l i se Aca r fu r the r s t a t e d t h a t this R e n a u l t taxi had 

a l r eady been seen scvcral t i m e s in the vil lage. H e r d a u g h t e r had told lier 

t ha t she had seen h e r f a the r in t h a t car on t he Dicle r iver bank and t h a t 

she had though t tha t he was going s o m e w h e r e . Hal i se Aca r lastly s t a t e d 

tha t he r family had a l e r t e d ail the a d m i n i s t r a t i v e a u t h o r i t i e s and the 

Bismil g e n d a r m e r i e t h a t h e r h u s b a n d had d i s a p p e a r e d , t h a t t hey h a d 

m a d e s t a t e m e n t s about t he m a t t e r to the Bismil public p rosecu to r and 

tha t her h u s b a n d had been s ea r ched for but w i thou t any resu l t s to d a t e . 

153. H i i sna Aca r dec la red t h a t she was t he m o t h e r of M e h m e t Sal im 

Acar , t h a t she was living wi th his family and t h a t , in Augus t 1994, her son 

had left in t h e m o r n i n g to i r r iga le t h e co t ton field. H e r g r a n d s o n , w h o had 

a c c o m p a n i e d M e h m e t Sa l im, had corne r u n n i n g h o m e a r o u n d noon, 

saying thaï a car had s topped close to his f a the r , t h a t he had been told 

t h a t t hey were go ing lo look at a field a n d t h a t t hey would r e t u r n , t h a t he 

had wa i t ed for an h o u r and t h a t nobody h a d corne back. Hi i sna Acar 

fu r the r s t a t e d t h a t n o t h i n g had been h e a r d from he r son s ince, t h a t t he 

Bismil g e n d a r m e r i e had been informed a n d t h a t t he Bismil publ ic 

p rosecu to r had s u m m o n e d and ques t i oned her and her re la t ives . 

154. O n 3 O c t o b e r 1995 the Min i s t ry of F o r e i g n Affairs, a c t ing on the 

C o m m i s s i o n ' s décis ion of 4 S e p t e m b e r 1995 (sec p a r a g r a p h 4 above) , 

r e q u e s t e d t he Min i s t ry of J u s t i c e a n d the Min i s t ry of t he In t e r io r to 

g a t h e r and t r a n s m i t i n fo rma t ion abou t t h e case of M e h m e t Aca r who, 

1. "Sûlùman sapkalan"; Borsalino-style bats. 
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accord ing to his b r o t h e r T a h s i n Acar , had been forcibly t a k e n away by 

p la in-c lo thcs police officers a n d p laced in d é t e n t i o n . T h e respect ive 

min i s t r i e s were r e q u e s t e d to inform the Min is t ry of Forc ign Affairs 

w h e t h e r M e h m e t Aca r had been t a k e n into d é t e n t i o n , w h e t h e r any 

p roceed ings had been t a k e n aga ins t h im and , if not , w h e t h e r t h e r e were 

indica t ions tha t he had been a b d u c t e d by or joined the PKK. 

155. By a le t te r of 22 N o v e m b e r 1995, the Diya rbak i r Provincial 

Governor , M e h m e t D o g a n Ha t ipog lu , informed the Min is t ry of the 

In te r io r t ha t an inves t iga t ion in to the facts a l leged by the appl icant had 

been ca r r i ed out . T h e conclusions of this invest igat ion were tha t M e h m e t 

Sclim Acar had not been a p p r e h e n d e d by C a p t a i n izzet C u r a i and N C O 

A h m e t K o r k m a z (deceased in the m e a n t i n i e ) or by H a s a n Acar . N o 

m e n t i o n of a t ak ing in to cus tody of M e h m e t Selim Acar had been found in 

t he custody records of t he Bismil g e n d a r m e r i e distr ict c o m m a n d . T h e victim 

had been abduc ted by two u n k n o w n persons c la iming to be pol icemen in a 

da rk grey-coloured taxi wi thout licence p la tes . T h e subséquen t investi­

ga t ion of thèse leads had not led to any resu l t s . T h e m a t t e r had been raised 

before the judic ia l au tho r i t i e s a n d the Bismil public p rosecu to r had 

conduc ted the necessary inves t igat ions . T h e two eyewitnesses to the in­

c ident , I h s a n Aca r ( M e h m e t Sel im Acar ' s son) a n d I lhan Ezer had m a d e 

s t a t e m e n t s in which they had dec lared tha t they did not know the 

identif ies o f t h e persons who had abduc ted M e h m e t Selim Acar , t ha t they 

knew g e n d a r m e r i e cap t a in Izzet C u r a i as well as the o t h e r officers o f t h e 

g e n d a r m e r i e , and t h a t t he two m e n who had a b d u c t e d M e h m e t Selim Acar 

were ce r ta in ly not g e n d a r m e s . T h e Gove rno r finally s t a t e d t h a t T a h s i n 

Acar ' s o t h e r a l léga t ions concern ing the dé t en t i on of his b r o t h e r at the 

Bismil g e n d a r m e r i e c o m m a n d thus r e m a i n e d wholly unfounded . 

156. In a l e t t e r d a t e d " N o v e m b e r 1995", t he Diya rbak i r g e n d a r m e r i e 

rég iona l c o m m a n d e r , r e fe r r ing to a l e t t e r of the G e n e r a l G e n d a r m e r i e 

C o m m a n d of 7 N o v e m b e r 1995 a n d a l e t t e r of t he provincial gen­

d a r m e r i e c o m m a n d of 24 N o v e m b e r 1995, in formed the appl icant - in 

reply to a compla in t filed by Hi i sna Acar a n d / o r t he app l ican t to the 

G e n e r a l G e n d a r m e r i e C o m m a n d (see p a r a g r a p h 92 above) - t ha t , 

accord ing to t he resu l t s of an inves t iga t ion tha t had been ca r r i ed out , 

M e h m e t Se l im Acar h a d not b e e n a p p r e h e n d e d by g e n d a r m e s bu t had 

been a b d u c t e d in a car wi thou t licence p la te s by two u n k n o w n persons 

c l a iming to be p la in-c lo thcs po l i cemen . 

157. A p p e n d e d to this l e t t e r w e r e s t a t e m e n t s t a k e n from Ihsan Acar 

and I lhan Ezer , who had seen the inc ident , inc luding a cer t i f ied s t a t e m e n t 

m a d e by i l han E z e r on 25 O c t o b e r 1995 to t h e Bismil n o t a r y publ ic . Th i s 

s t a t e m e n t r eads : 

"While we were working in the eolton field situated within the boundaries of the 

village of Ambar in the district of Bismil, province of Diyarbakir, we took shelter in the 

shade of a tree in order to take a rest. A taxi arrivée! from the direction of Ambar. Il was 

\ 
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a Renault TX-model car without licence plates. Mchmet Salim Acar, his son Ihsan Acar 

and I were sitting in the shade. We were asked to show our identity cards. We refused. 

The men then announced that thcy werc policemen and took our identity cards. Aftcr 

looking at them, thcy gave them back. They asked us to get into the car. ihsan Acar and I 

were not willing to get into the car. Mchmet Salih Acar got into thc car without 

objecting. Thcy told us: 'Your friend is going to aecompanv us to a field and hc will 

return later. ' We have not had any news from our friend since then. I had never seen 

the men who arrivée! in the car before, I do not know them. It is being said that they were 

gendarmerie captain Izzet Curai and NCO Ahtnel, of thc central gendarmerie. 1 know 

thèse two men personally; they are not the ones who abducted my friend." 

158. O n 1 8 D c c e m b e r 1995, in rcply to the pé t i t ion filed b\ Hi i sna Acar 

ancl/or t he appl ican t (sec p a r a g r a p h 92 above) , t he P r é s i d e n t ol t h e 

Inves t iga t ion Commis s ion for H t i m a n Rights of the T u r k i s h G r a n d 

Na t iona l Assembly informée! the appl icant t ha t the pé t i t ion r eg i s l e r ed 

uneler no. 4467/2872 had been e x a m i n e d . T h e Gewernor e)f D iya rbak i r 

had conducteel an inves t iga t ion into the m a t t e r , in the course of which 

s t a t e m e n t s h a d b e e n t a k e n from I lhan Ezer a n d i h s a n Acar , w h o had 

both stateel t ha t g e n d a r m e r i e c a p t a i n îzzet G ù r l o and iNCO A h m e t 

K o r k m a z had not t aken M c h m e t Sal im Acar away but t h a t he had been 

a b d u c t e d by two u n k n o w n m e n c l a iming to bc police oflicers, who h a d 

m a d e h im get in to a car wi thou t licence p la tes . T h e app l ican t was fu r the r 

informée! tha t an inves t iga t ion had been opencd by the Bismil public 

p rosecu to r and was still ongoing . 

159. In a l e t l c r of 14 May 1996 sent by fax, a p p a r e n t l y on the basis of 

t he app l i can t ' s reply of 20 M a t c h 1996 to t he obse rva t ions s u b m i t t e d by 

the G o v e r n m e n t to the C o m m i s s i o n (sec p a r a g r a p h 4 above) , the Min is t ry 

of J u s t i c e r e q u e s t e d the Bismil publ ic p rosecu to r lo e x a m i n e thc var ious 

a l l éga t ions set oui in this reply of 20 M a t c h 1996. 

160. O n the s a m e elay the Bismil public p rosecu to r in formed the 

Min i s t ry of J u s t i c e tha t t he inves t iga t ion in to the inc ident r e f e r r ed to by 

the appl ican t had been reg i s t e red u n d e r no. 1994/445 in the p r e l im ina ry 

inves t iga t ion r eg i s t e r at the Bismil publ ic p rosccu to r ' s office. H e fu r the r 

in formed the Min i s t ry t h a t , in the course ol this inves t iga t ion , s t a t e m e n t s 

had been t a k e n from the c o m p l a i n a n t s Utilise and Hi i sna Acar , from the 

wi tnesses ih san Acar and i lhan Ezer , a n d from the accused, Se rgean t 

A h m e t Uyar , fo rmer Bismil g e n d a r m e r i e c o m m a n d e r îzzet C u r a i and 

H a r u n Aça, a n d t h a t a r eques t for jud ic ia l ass i s tance had been sent to 

t h e A n k a r a C h i c f Publ ic P r o s e c u t o r for t h e p u rp o s e s of o b t a i n i n g a 

s t a t e m e n t from A h m e t Babayigi t . T h c Bismil public p rosecu to r lastly 

s t a t e d t h a t , upon receipt of A h m e t Babayig i t ' s s t a t e m e n t , he would issue 

a décision. 

161. O n 21 August 1996 the Min i s t ry of the In t e r io r t r an smi t t e t l 

H i i sna Acar ' s pé t i t ion of 5 A u g u s t 1996 (see p a r a g r a p h 95 above) to the 

Diya rbak i r police h e a d q u a r t e r s , r e q u e s l i n g the l a t t e r to inves t iga te t he 
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a l léga t ions set out in the pé t i t ion , to i n s t i t u t e t he r e q u i r e d proceedings 

and to c o m m u n i c a t e the resu l t s of the inves t iga t ion to the Minis t ry of 

the In t e r io r and to Hi i sna Acar . 

162. O n 29 Augus t 1996, r e f e r r i ng to an o rde r of 21 Augus t 1996, the 

D iya rbak i r police h e a d q u a r t e r s informed the Bismil Dis t r ic t Governor 

t h a t H ù s n a Acar ' s d a u g h t e r Me l iha Dal was living in Diya rbak i r and 

t r a n s m i t t e d a s t a t e m e n t t h a t had been t a k e n from he r on 29 Augus t 

1996 in connec t ion wi th the pé t i t ion filed wi th t he Min i s t ry of t he 

In t e r io r on 5 Augus t 1996 by H ù s n a Acar . 

163. In he r s t a t e m e n t Me l iha Dal dec la red t h a t she had lived in 

Diya rbak i r for seven years . She s t a t e d tha t M e h m e t Açan, who - like 

h e r o lder b r o t h e r M e h m e t Sal im Acar — was living in A m b a r , had had a 

q u a r r e l wi th he r b r o t h e r in t he café about a w a t e r p u m p in t he course of 

which M e h m e t Açan had t h r e a t e n e d her b r o t h e r wi th " d i s a p p e a r a n c e " 

wi th in t h r e e days. T h r e e days l a t e r t he Bismil g e n d a r m e r i e s ta t ion 

c o m m a n d e r , C a p t a i n i zze t t in , and a n o t h e r pe r son had corne to the 

village in a car wi thou t licence p la te s and asked for M e h m e t Sa l im Acar . 

H e was told tha t M e h m e t Sal im was in t he co t ton field. C a p t a i n izze t t in 

had t lien gone to t he co t ton field, w h e r e h e r b r o t h e r was wi th his son ihsan 

Acar and a m a n called I lhan . C a p t a i n i zze t t i n asked M e h m e t Sal im Acar 

to show h im the way to a place, m a d e M e h m e t Sal im get in to t he ca r and 

left. N o t h i n g had been h e a r d from M e h m e t Sal im since. Accord ing to 

Mel iha Dal , C a p t a i n i zze t t i n h a d h a n d e d M e h m e t Sa l im Acar over to the 

b r o t h e r s M e h m e t a n d H a r u n Açan in r e t u r n for money . H e r m o t h e r 

H ù s n a and her s is ter- in- law Hal i se knew this bu t , as C a p t a i n i z ze t t i n was 

involved a n d as he was a S t a t e officiai, they could not tell the t r u t h as they 

were f r igh tened of be ing killed as well. Mel iha Dal had h e a r d from t h e m 

w:hat she was now s t a t ing . 

164. By a l e t t e r of 25 D e c e m b e r 1996, sent in reply to H ù s n a Acar ' s 

pé t i t ion of 11 D e c e m b e r 1996 (see p a r a g r a p h 99 above) , t h e Office o f t h e 

P ré s iden t of T u r k e y in fo rmed H ù s n a Aca r tha t an ins t ruc t ion had been 

issued lo the B a t m a n Provincial G o v e r n o r to inves t iga te he r c la im and 

to inform the Office of the P ré s iden t of t he resu i t of t he inves t iga t ion . 

H e r pé t i t ion was t r a n s m i t t e d to the B a t m a n Provincial Gove rno r on 

27 D e c e m b e r 1996. 

O n 2 J a n u a r y 1997 the Office o f t h e P r i m e M i n i s t e r wro te a l e t t e r wi th 

a s imi la r con t en t to H ù s n a Acar in respec t of a n o t h e r pé t i t ion she had sent 

on 11 D e c e m b e r 1996. 

165. O n 17 J a n u a r y 1997 the office of t he Gove rno r of Diya rbak i r 

in formed M e l i h a Dal , in reply to he r pé t i t ion of 25 N o v e m b e r 1996 

(see p a r a g r a p h 97 above) , t ha t an inves t iga t ion had been conduc ted . 

Accord ing to t he findings of this inves t iga t ion , M e h m e t Sel im Acar had 

been a b d u c t e d from his field in J u l y 1994 by two u n k n o w n a r m e d 

pe r sons . T h e g e n d a r m e r i e d is t r ic t c o m m a n d had b e e n informed about 
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the m a t t e r and had car r ied out an inves t iga t ion . Accord ing to s t a t e m e n t s 

ob ta ined from wi tnesscs , t hc two p e r p e t r a t o r s were u n k n o w n in the 

région. T h e wi tnesses fu r the r specificd tha t they persona l ly knew 

C a p t a i n Izzet C u r a i , N C O A h m e t K o r k m a z and H a r u n Aca and t h a t 

thèse t h r e e m e n w e r e def ini le ly not a m o n g the p e r p e t r a t o r s . W h e n the 

Bismil g e n d a r m e r i e c o m m a n d had been informed of thc abduc t ion , il 

was C a p t a i n Izzet C u r a i h imse l f who had given the necessa ry i n s t ruc ­

t ions , a n d the inves t iga t ion conduc t ed by the Bismil publ ic p rosecu to r 

was c u r r e n t l y ongoing . 

3. Documents concerning developments a/ter 14 January 2000 

166. O n 16 F e b r u a r y 2000 Me l iha D a l informed the Diya rbak i r publ ic 

p rosecu to r t h a t she had seen lier b r o t h e r M e h m e t Sal ih Aca r on a n N T V 

news b roadeas t on 3 F e b r u a r y 2000. H e r b r o t h e r ' s n a m e and s u r n a m e had 

been m e n t i o n e d in this b roadeas t . It was r e p o r t e d t h a t he r b r o t h e r and 

two o the r s had been appréhendée ! in D iya rbak i r and t a k e n in to d é t e n t i o n 

in Mu§ . She r e q u e s t e d the Diya rbak i r publ ic p r o s e c u t o r to inves t iga te the 

m a t t e r a n d to inform he r w h e t h e r he r b r o t h e r was alive or d e a d . She sent 

an ident ica l pé t i t ion to t he Gove rno r of Diya rbak i r on 18 F e b r u a r y 2000. 

167. O n 24 M a r c h 2000 the app l ican t s u b m i t t e d a pé t i t ion to the 

P r é s i d e n t of T u r k e y in re la t ion to t he d i s a p p e a r a n c e of his b r o t h e r 

M e h m e t Sal im Acar . In this pé t i t ion , thc appl icant s t a t e d tha t , in the 

N T V news b roadeas t on 3 F e b r u a r y 2000 a r o u n d 11 p.m., it had been 

reported t h a t t h r e e pe r sons had been a p p r e h e n d e d and t a k e n into 

d é t e n t i o n in Mu§ a n d t h a t one of them was cal led M e h m e t Salih Acar . 

H i s family had t h e n app l ied to t he Bismil police, the Bismil publ ic 

p rosecu to r , the G o v e r n o r of Diya rbak i r , the publ ic p rosecu to r at the 

D iya rbak i r Na t iona l Sccur i ty C o u r t , t he Diya rbak i r a n t i - t e r r o r i s m police 

a u l h o r i t i e s and the Diya rbak i r provincial g e n d a r m e r i e a u t h o r i t i e s . T h e y 

were told by the a n t i - t e r r o r i s m b r a n c h t h a t M e h m e t Sal im Acar did not 

wish to see t h e m and they were not given any in fo rma t ion abou t his 

w h e r e a b o u t s or his condi t ion . T h e app l i can t r e q u e s t e d t he P ré s iden t to 

i n t e rvene in o r d e r to find ou t wha t had h a p p e n e d to his b r o t h e r . 

168. In a w r i t t e n s t a t e m e n t d a t e d 27 M a r c h 2000, Me l iha D a l d e c l a r e d 

t h a t she had gone to t he Bismil publ ic p rosecu to r to e n q u i r e abou t her 

b r o t h e r M e h m e t Sal im Acar . She was told t h a t t h r e e m e n by the n a m e of 

M e h m e t Sal im Acar had been a p p r e h e n d e d but t h a t the i r pa r t i cu l a r s 

( p a r e n t s ' n a m e s , d a t e and place of b i r t h ) did not m a t c h those of he r 

b r o t h e r . W h e n she left t he public p ro secu to r ' s office, t he l a t t e r ' s c lerk , 

M e h d i , told he r t h a t he r b r o t h e r was alive, t h a t he was in the h a n d s of 

t he S t a t e a n d t h a t he had b e e n sent in to exile. H e fu r the r told he r t h a t 

they h a d scared he r b r o t h e r by t h r e a t e n i n g to des t roy his family and tha t 

this was why he was concea l ing h imsel f from t h e m . 
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169. By a l e t t e r of 18 Apr i l 2000, Mel iha Dal in formed the Diya rbak i r 
public p rosecu to r t h a t two m e n had been sent to he r house a n d t h a t she 
had m a d e s t a t e m e n t s abou t hav ing seen her b r o t h e r on télévision a n d 
having h e a r d his n a m e on télévision d u r i n g a news b roadeas t in which it 
was r e p o r t e d t h a t t h r e e m e n had been a p p r e h e n d e d in Mu§ . T h e public 
p rosecu to r had , on her behalf, w r i t t e n a n d sent a pé t i t ion to Muf. T h e 
public p rosecu to r h a d said at t he end of the i r m e e t i n g t h a t , as far as he 
u n d e r s t o o d , he r b r o t h e r was in t he hands of the a u t h o r i t i e s in Mu§. 

170. By a l e t t e r of 19 Apri l 2000, the app l ican t ' s r ep ré sen t a t i ve 
informed the E u r o p e a n C o u r t of H u m a n Rights t h a t Mel iha Dal , Hi i sna 
Acar a n d Hal i se Aca r had been w a t c h i n g the news on N T V on 3 F e b r u a r y 
2000 a r o u n d 1 1 p .m. w h e n the n e w s r e a d e r a n n o u n c e d t h a t four m e n h a d 
been a p p r e h e n d e d in Diyarbak i r , one of w h o m was n a m e d as M e h m e t 
Selim Acar . P ic tu res of the a p p r e h e n d e d m e n had been shown and they 
had recognised M e h m e t Sel im Acar as one of t h e m . T h e w o m e n h a d 
con t inued to wa tch télévision ail n ight a n d they h a d seen h im aga in t he 
following day at 8 a.m. T h e app l ican t ' s r ep ré sen t a t i ve fur ther informed 
t h e C o u r t t h a t , on 4 F e b r u a r y 2000, t he t h r e e w o m e n h a d gone to the 
Bismil public p rosecu to r to repor t the i r s ight ing on télévision of M e h m e t 
Selim Acar and tha t , on 16 F e b r u a r y 2000, Mel iha Da l had filed a pé t i t ion 
about t he m a t t e r wi th the Diya rbak i r public p rosecu to r and , on 18 Feb rua ry 
2000, wi th the Governor of Diyabakir . T h e family had fu r the r a t t e m p t e d to 
ob ta in a video r eco rd ing of the N T V news broadeas t of 3 February 7 2000, 
bu t wi thout success. Refc r r ing to the app l ican t ' s pé t i t ion of 24 M a r c h 
2000 to the P rés iden t of T u r k e y , t he app l ican t ' s r ep ré sen t a t i ve finally 
informed the C o u r t t h a t , so far, no informat ion had been ob ta ined from 
the au tho r i t i e s con tac t ed by the appl icant about the w h e r e a b o u t s of 
M e h m e t Sel im Acar . 

171. A p p e n d e d to this l e t t e r were , inter alia, Me l iha Dal ' s pé t i t ions of 
16 and 18 F e b r u a r y 2000 (see p a r a g r a p h 166 above) , a s t a t e m e n t da t ed 
23 M a r c h 2000 in which M e l i h a Dal had dec la red t h a t she had seen her 
miss ing b r o t h e r on télévision on 3 F e b r u a r y 2000, t he app l i can t ' s pé t i t ion 
of 24 M a r c h 2000 (see p a r a g r a p h 167 above) , Me l iha Dal ' s s t a t e m e n t of 
27 M a r c h 2000 (see p a r a g r a p h 168 above) , an u n d a t e d s t a t e m e n t by 
Mel iha Da l in which she dec la red tha t she had seen her b r o t h e r M e h m e t 
Sal im Acar on a télévision news broadeas t on 1 F e b r u a r y 2000 a round 
11 p .m. and 2 F e b r u a r y 2000 a r o u n d 8 a.m., an u n d a t e d s t a t e m e n t by 
Hal i se Acar s t a t i n g t h a t she h a d seen h e r h u s b a n d M e h m e t Salih Acar 
on télévision one day, a n d an u n d a t e d s t a t e m e n t by Hi i sna Aca r s t a t i ng 
t h a t , q u i t e a long while af ter his d i s a p p e a r a n c e , she h a d seen her son 
M e h m e t Salih Acar on télévision. 

172. O n 28 Apri l 2000, having t a k e n note of t he l e t t e r of 19 Apri l 2000 
a n d the a p p e n d e d d o c u m e n t s , t he C o u r t r e q u e s t e d the G o v e r n m e n t to 
s u b m i t a copy of the N T V news b r o a d e a s t s r e fe r red to by the app l ican t ' s 



3 6 T A H S I N A C A R v. T U R K E Y J U D G M E N T 

r e p r é s e n t a t i v e , to confïrm t h a t M e h m e t Sal im Acar had in fact b e e n 

shown and n a m e d d u r i n g thèse b roadcas t s , to inform the C o u r t of the 

c i r c u m s t a n c e s of M e h m e t Sa l im Acar ' s a r r e s t , and to conf i rm w h e t h e r he 

was c u r r e n t l y be ing d e t a i n e d and , if so, to ind ica te in which d é t e n t i o n 

facility. 

1 73. By a l e t t e r of 22 May 2000, in r e sponsc to the C o u r t ' s r equcs t 

of 28 Apri l 2000, the Diyarbakir Chief Publ ic P r o s e c u t o r in formed 

thc Min i s t ry of J u s t i c e t h a t a pe r son n a m e d M e h m e t Sel im Acar (son 

of Si ï leyman and Pevruze , born in 1965 in Sivrice) had been d e t a i n e d 

on 9 D e c e m b e r 1996 a n d was c u r r e n t l y se rv ing a pr ison s e n t e n c e in 

G a z i a n t e p , and t h a t a person n a m e d Salih Aca r (son of M u s a and 

B e s n a d a n , bo rn in 1979 in B a t m a n ) had been d e t a i n e d on 19 Apri l 2000 

and was c u r r e n t l y be ing held in p re - t r i a l d é t e n t i o n in B a t m a n . 

174. O n 30 May 2000, in response to the compla in t filed by Me l iha Dal , 

t he Diya rbak i r publ ic p rosecu to r dec ided not to open an inves t iga t ion . 

T h i s décision r eads : 

"The complainant stated in her pétition that her brother had disappeared six years 

ago and that nothing had been heard from him since, that she recognised one ofthe men 

shown on a news programme in February about persons apprehended during opérations 

eondueted against the terrorist organisation Hizbullah, that this man's name was the 

same as her brother 's, and that she wished to be given the opportunity to wateh a video 

reeording [ofthe news broadeast] so that she eotdd identify her brother. 

Il lias been stated in the Mus Chief Publie Prosecutor's décision of non-jurisdiclion 

dated 2 May 2001) that thc person detained in the province of Mus, - a mail called 

Mehmet Salih Acar, born in 1964 and thc son of Yahya and Ay§e - is not the 

complainant 's brother, and it appears from the above décision of non-jurisdiction and 

from the register of births that the person detained in Mu§, who was put on trial by the 

Chief Public Prosecutor o f t he Van National Security Court, is not the complainant's 

brother. 

It is therefore concluded, in accordance with Article 164 o f t h e Code of Criminal 

Procédure and subject to thc right of appcal, that there is no basis for pursuing the 

mat ter ..." 

175. O n 6 Ju ly 2000 the G o v e r n m e n t in fo rmed the C o u r t tha ï the 

pe r son a p p r e h e n d e d a n d n a m e d in the N T V news b roadeas t was not thc 

app l i can t ' s b r o t h e r a n d t h a t t h e r e were several persons in d é t e n t i o n wi th 

s imi la r n a m e s to t he app l i can t ' s b r o t h e r . Accord ing to the G o v e r n m e n t , it 

was in ail p robabi l i ty a case of a confusion of n a m e s . 

176. O n 13 J u l y 2000 the C o u r t r e m i n d e d the G o v e r n m e n t of its still 

o u t s t a n d i n g r e q u e s t of 28 Apri l 2000 to be given the video r eeo rd ing of t he 

N T V news b roadeas t r e fe r red to by t he app l i can t ' s r e p r é s e n t a t i v e . 

177. In a s t a t e m e n t d a t e d 28 S e p t e m b e r 2000, s u b m i t t e d to the C o u r t 

on 4 O c l o b e r 2000, Mel iha Da l dec la red t h a t she had seen he r b r o t h e r 
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M e h m e t Sal im Acar in a n N T V news b roadeas t on 2 F e b r u a r y 2000 at 

8 p .m. and 3 F e b r u a r y 2000 a t 8 a .m. 

178. O n 18 O c t o b e r 2000 the C o u r t r e q u e s t e d the app l i can t ' s 

r e p r é s e n t a t i v e also to submi t a video record ing of the news b roadeas t 

re fe r red to by the app l i can t ' s re la t ives . 

179. By a l e t t e r of 2 4 J a n u a r y 2001 , t he N T V a d m i n i s t r a t i o n in formed 

the app l i can t ' s r e p r é s e n t a t i v e t h a t it could not g r a n t his r eques t . T h e 

r e q u i r e d foolage could only be m a d e avai lable upon a r e q u e s t m a d e by 

the app l i can t himself. O n the s a m e day t h e appl ican t sent by fax a 

reques t to the N T V a d m i n i s t r a t i o n to be provided wi th a video record ing 

of t he N T V news p r o g r a m m e s broadeas t on 2 F e b r u a r y 2000 at 11 p .m. 

and 3 F e b r u a r y 2000 at 8 a.m. 

180. In the m e a n t i m e , on 17 J a n u a r y 2001 , the G o v e r n m e n t had 

s u b m i t t e d to the C o u r t a video r eco rd ing con ta in ing the N T V news 

b roadeas t s of 3 F e b r u a r y 2000 at 11 a .m. a n d 11 p .m. 

181. O n 16 F e b r u a r y 2001 the app l ican t sen t a r e m i n d e r of his r e q u e s t 

of 24 J a n u a r y 2001 to t he N T V a d m i n i s t r a t i o n , exp la in ing t h a t the v ideo 

record ing s u b m i t t e d by the G o v e r n m e n t to the C o u r t did not con ta in t he 

re levan t news b roadeas t s . 

182. O n 20 F e b r u a r y 2001 the app l i can t in formed the C o u r t tha t 

the video r eco rd ing s u b m i t t e d by the G o v e r n m e n t did not con ta in t he 

re levan t news b r o a d e a s t s , namely , those of 2 F e b r u a r y 2000 at 11 p .m. 

and 3 F e b r u a r y 2000 at 8 a .m. 

183. O n 26 F e b r u a r y 2001 the C o u r t r e q u e s t e d bo th p a r t i e s to submi t 

a video r eco rd ing c o n t a i n i n g the N T V news b roadeas t s of 2 F e b r u a r y 2000 

at 1 1 p .m. a n d 3 F e b r u a r y 2000 at 8 a.m. 

184. O n 30 M a r c h 2001 the appl ican t in formed the N T V a d m i n i s t r a t i o n 

tha t he had received the video record ings o f t h e N T V news b roadeas t s of 

2 F e b r u a r y 2000 at 11 p .m. and 3 F e b r u a r y 2000 at 8 a.m., but tha t thèse 

did not con ta in the re levant news i tem. H c r e q u e s t e d the N T V ad­

min i s t r a t ion to sea rch for t he news i tem r e p o r t i n g the a r res t of four men 

in Diya rbak i r a n d the i r s u b s é q u e n t t a k i n g in to d é t e n t i o n in Mu§ or V a n in 

t he télévision news p r o g r a m m e s broadeas t be tween 31 J a n u a r y 2000 and 

6 F e b r u a r y 2000. 

185. By a l e t t e r of 2 M a y 2001 , in reply to a r e q u e s t m a d e by 

the G o v e r n m e n t in Apri l 2001 , a lawycr employed by N T V informed 

the G o v e r n m e n t t h a t the i r r e q u e s t to be provided wi th a copy of the 

N T V news p r o g r a m m e s b roadeas t on 2 F e b r u a r y 2000 at 11 p.m. and 

3 F e b r u a r y 2000 at 8 a .m. could not be m e t as it conce rned b roadeas t s of 

more t h a n one year ago. It was po in ted out t h a t , u n d e r sect ion 28 of Law 

no. 3984 and Art ic le 23 o f t h e Régu la t i on on P r o c é d u r e s conce rn ing Radio 

and Télévis ion P r o g r a m m e s , b r o a d e a s t i n g o rgan i sa t ions were obl iged to 

keep copies of each b roadeas t p r o g r a m m e for one year . T h e G o v e r n m e n t 

in formed the C o u r t of th is o u t e o m e on 13 J u n e 2001 . 
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II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. State of emergency 

186. Since a p p r o x i m a t e l y 1985, ser ious d i s t u r b a n c e s have r aged in 
sou th -eas t T u r k e y b e t w e e n the secur i ty forces and the m e m b e r s of 
the PKK, a proscr ibed t e r ro r i s t o rgan i sa t ion u n d e r T u r k i s h law. Th i s 
conf ron ta t ion has , accord ing to the G o v e r n m e n t , c l a imed the lives of 
t h o u s a n d s of civilians a n d m e m b e r s of the secur i ty forces. 

187. T w o pr inc ipa l dec rees re la t ing to the s o u t h - e a s t e r n provinces 
of T u r k e y have been issued u n d e r the Law on the s t a t e of e m e r g e n c y 
(Law no. 2935 of 25 O c t o b e r 1983) and were in force at t he m a t e r i a l 
t i m e . T h e first, Decrce no. 285 (of l O J u l y 1987), es tab l i shed a régional 
governorsh ip o f t h e s t a t e of e m e r g e n c y in t en o f t h e eleven provinces of 
sou th-eas t T u r k e y . U n d e r Art ic le 4 (b) a n d (d) of the dec ree , ail p r iva te 
a n d public secur i ty forces and the g e n d a r m e r i e Publ ic Peace C o m m a n d 
a re at t he disposai o f t h e régional governor . 

188. T h e second, Dec ree no. 430 (of 16 D e c e m b e r 1990), re inforced the 
powers o f t h e rég iona l governor , for e x a m p l e to o rde r t r ans fe r s ou t o f t h e 
région of public officiais a n d employées , inc lud ing j u d g e s and p rosecu to r s , 
and provided in Art ic le 8: 

"No criminal, financial or légal responsibility may be claimed against the state of 
emergency régional governor or a provincial governor within a state of emergency 
région in respect of their décisions or acts connected with the exercise of the powers 
entrusted to them by this Decree. and no application shall be made to any judicial 
anthority to this end. This is without préjudice to the rights of individuals to da im 
indemnity from the State for damage suffered by them without justification." 

B. Constitutional provisions on administrative Iiability 

189. Art ic le 125 of t he T u r k i s h C o n s t i t u t i o n provides as follows: 

"Ail acts and décisions of the administration are subject to judicial review ... 

The administration shall be liable to indemnify any damage eaused by its own acts 
and measures." 

190. T h i s provision is not subject to any res t r i c t ions even in a s t a t e of 
e m e r g e n c y or war . T h e l a t t e r r e q u i r e m e n t of the provision does not 
necessar i ly r e q u i r e proof of t he ex i s tence of any fault on t he pa r t of the 
a d m i n i s t r a t i o n , whose Iiability is of an abso lu t e , objective n a t u r e , based on 
the theo ry of "social r isk". T h u s , t he a d m i n i s t r a t i o n may indemnify people 
who have suffered d a m a g e from acts c o m m i t t e d by u n k n o w n or t e r ro r i s t 
a u t h o r s w h e n the S t a t e may be said to have failed in its d u t y to m a i n t a i n 
public o rde r a n d safety, or in its d u t y to sa feguard individual life a n d 
p roper ly . 
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C. Criminal law and procédure 

191. T h e T u r k i s h C r i m i n a l Code m a k e s it a é l imina i offence: 

- to dcpr ive an individual unlawfully o l 'h is or her l iber ty (Article 179 

genera l ly , Art ic le 181 in respec t of civil s e rvan t s ) ; 

- to issue t h r e a t s (Article 191); 

- to subject an individual to t o r t u r e or i l l - t r ea tmen t (Art icles 243 

and 245); 

- lo c o m m i t u n i n t e n t i o n a l homicide (Articles 452 and 459), 

i n t en t iona l homic ide (Article 448) or m u r d e r (Article 450) . 

192. For ail t hèse offcnces, compla in t s m a y be lodged, u n d e r 

Ar t ic les 151 a n d 153 o f t h e Code of C r i m i n a l P r o c é d u r e , wi th t he public 

p rosecu to r or t he local a d m i n i s t r a t i v e au tho r i t i e s . T h e public p rosecu to r 

and the police have a du ty to inves t iga te c r imes r e p o r t e d to t h e m , the 

fo rmer dec id ing w h e t h e r a p rosecu t ion should be in i t i a ted , in accordance 

wi th Art icle 148 o f t h e Code of C r i m i n a l P r o c é d u r e . A c o m p l a i n a n t may 

appea l aga ins t t h e décision of t hc publ ic p r o s e c u t o r not to in s t i tu l e 

c r imina l p roceed ings . 

193. If the a l leged p e r p e t r a t o r of a c r ime was a S t a t e officiai or a civil 

se rvan t at the m a t e r i a l t i m e , pe rmiss ion to p rosecu te m u s t be ob ta ined 

from local a d m i n i s t r a t i v e councils ( the execut ive c o m m i t t e c of thc 

provincial a s sembly) . An appea l lies aga ins t a local council décision to the 

S u p r ê m e A d m i n i s t r a t i v e C o u r t ; a refusai to p ro secu t e gives rise to an 

a u t o m a t i c appea l of this kind. If t he suspect is a m e m b e r of t he a r m e d 

forces, he cornes u n d e r the jur isdict ion of the mi l i t a ry cour t s and is t r ied 

in accordance with t he provisions of Art ic le 152 ol the Mil i tary Cr imina l 

C o d e . 

D. Civil-law provisions 

194. Any illégal act by a civil se rvan t , be it a c r imina l offence or a tor t , 

which causes pecun ia ry or non -pecun ia ry d a m a g e m a y be the subject of a 

c la im for c o m p e n s a t i o n in the o rd ina ry civil cour t s . U n d e r Ar t ic le 41 o f t h e 

Code of Ob l iga t ions , an in jured p e r s o n m a y file a c la im for c o m p e n s a t i o n 

aga ins t an a l leged p e r p e t r a t o r who has caused d a m a g e in an unlawful 

m a n n e r w h e t h e r wilfully, ncgl igent ly or i m p r u d c n t l y . Pecun ia ry loss may 

be c o m p e n s a t e d by the civil cour t s u n d e r Art ic le 46 of the C o d e of 

Ob l iga t ions a n d awards m a y be m a d e for non-pecun ia ry d a m a g e u n d e r 

Art ic le 47. 

195. P roceed ings aga ins t t he a d m i n i s t r a t i o n m a y be b r o u g h t before 

t he a d m i n i s t r a t i v e cou r t s , whose p roceed ings a r e in wr i t ing . 
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E. Impact of Decree no. 285 

196. In t h e case of a l leged t e r ro r i s t offences, t h e publ ic p r o s e c u t o r is 

depr ived ofj 'urisdiction in favour of a s c p a r a t e System of na t i ona l secur i ty 

p rosecu to rs and cour t s es lab l i shed th roughou l Turkey . 

197. T h e public p rosecu to r is also depr ived of j u r i sd i c t ion wi th r e g a r d 

to offences a l leged aga ins t m e m b e r s of t he secur i ty forces in t he s t a t e of 

e m e r g e n c y région. Dec ree no. 285, Art ic le 4 § 1, provides t h a t ail secur i ty 

forces u n d e r the c o m m a n d o f t h e régional governor (see p a r a g r a p h 187 

above) shall be subject , in respec t of ac t s p e r f o r m e d in the course of the i r 

du l i e s , to t he Law of 1914 on the p rosecu t ion of civil s e rvan t s . T h u s , any 

p rosecu to r who receives a compla in t a l leg ing a é l imina i act by a m e m b e r 

o f t h e secur i ty forces mus t décl ine jur isdic t ion and t r ans fe r the file to the 

a d m i n i s t r a t i v e council . T h è s e councils a re composée! of civil s e rvan t s , 

cha i r ed by the governor . A décision by the council not to p ro secu t e is 

subject to an a u t o m a t i c appea l to the S u p r ê m e A d m i n i s t r a t i v e C o u r t . 

O n c e a décis ion to p rosecu te has been t a k e n , it is for t he public p rose­

cu to r to inves t iga te t he case . 

T H E L A W 

I. PRELIMINARY ISSUE 

198. T h e G o v e r n m e n t r e q u e s t e d t he C o u r t , in view of ils décis ion 

of 6 May 2003, to p u r s u e its e x a m i n a t i o n of t he m e r i t s of the case 

(see p a r a g r a p h 26 above) , to refer ihe appl ica t ion back to the Second 

Sect ion o f t h e C o u r t for a d é t e r m i n a t i o n o f t h e m e r i t s . 

199. T h e C o u r t no tes t h a t t he Conven t i on does not provide for a 

possibil i ty for the G r a n d C h a m b e r to refer back to a Sect ion o f t h e C o u r t 

a case p e n d i n g before it, e i t he r af ter r e l i n q u i s h m e n t of j u r i sd i c t i on by the 

Sect ion u n d e r Art ic le 30 o f t h e Conven t i on or af ter a pane l décis ion u n d e r 

Ar t ic le 4 3 . 

200. G o n s e q u e n t l y , the G o v e r n m e n t ' s r eques t to refer the case back to 

t he Second Sect ion canno t be e n l e r t a i n c d . 

IL S C O P E O F T H E A P P L I C A T I O N 

201 . At t he admiss ib i l i ty s tage of the p roceed ings before the C o m ­

miss ion, a n d wi thou t re lying on any spécifie provisions o f t h e C o n v e n t i o n , 

t he appl ican t comp la incd : 

(a) of the d i s a p p e a r a n c e of his b r o t h e r following his a b d u c t i o n in 

Augus t 1994 by two officers o f t h e Bismil g e n d a r m e r i e c o m m a n d ; 
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(b) o f t h e unlawfulness a n d excessive l eng th of his b r o t h e r ' s d é t e n t i o n 

at the Bismil g e n d a r m e r i e c o m m a n d ; 

(c) o f t h e i l l - t r e a tmen t a n d t o r t u r e to which his b r o t h e r was subjec ted 

while in custody and the fai lure by those respons ib le for his d é t e n t i o n to 

provide h im wilh t he necessary médica l ca re ; and 

(d) of the fact t h a t his b r o t h e r was depr ived of the services of a lawycr 

and of ail con tac t wi lh his family. 

202. In ils admiss ibi l i ty décision of 30 J u n e 1997, the Commis s ion 

cons ide red t h a t the facts compla ined of by t he app l ican t ra ised issues 

u n d e r Ar t ic les 2, 3 , 5, 6 and 8 of t he Conven t ion , which r e q u i r e d a n 

e x a m i n a t i o n o f t h e m e r i t s . 

203. However , in his final observa t ions on the m e r i t s , filcd af ter the 

admiss ibi l i ty décision of 30 J u n e 1997, the app l ican t also al leged 

violat ions of Ar t ic les 13 a n d 14 o f t h e Conven t ion . 

204. T h e C o u r t r é i t é r â t e s t h a t the scope of its j u r i sd i c l ion in cases 

such as t he i n s t an t one con t i nues to be d e t e r m i n e d by the C o m m i s s i o n ' s 

décis ion on admissibi l i ty , t he C o u r t hav ing no power to e x a m i n e new 

s e p a r a t e facts and compla in t s of b r e a c h e s o f t h e subs t an t ive provisions of 

t he Conven t i on (see Qkçuoglu v. Turkey [GG] , no. 24246/94, § 3 1 , 8 Ju ly 

1999). 

205. T h e C o u r t accordingly has no ju r i sd ic t ion to e x a m i n e the ap­

pl icant ' s compla in t s u n d e r Ar t ic les 13 a n d 14 o f t h e Conven t ion . 

III. ALLEGED V I O L A T I O N O F ARTICLE 2 O F T H E C O N V E N T I O N 

206. Art ic le 2 o f t h e C o n v e n t i o n provides as follows: 

" 1 . Everyonè's righl to life shall be protected by law. No one shall be deprived ol his 

life intentionally save in the exécution of a sentence of a court following his conviction of 

a crime for which this penalty is provided by law. 

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article 

when il rcsults from the use of force which is no more than absolutely necessary: 

(a) in defence of any person from unlawful violence; 

(b) in order to effect a lawful arrest or to prevent the escape of a person lavvlully 

detained; 

(c) in action lavvftilly taken for the purpose of quelling a riot or insurrection." 

A. Arguments before the Court 

/. The applicant 

207. T h e app l ican t a r g u e d t h a t t h e r e was sufficient évidence for con-

c luding t h a t his b r o t h e r M e h m e t Sa l im Acar had d i s a p p e a r e d in August 
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1994 af ter be ing a b d u c t e d by two officers of the Bismil g e n d a r m e r i e 

dis t r ic t c o m m a n d u n d e r t he gu idancc of H a r u n Aca, and t h a t he was 

s u b s e q u e n t l y d e t a i n e d i n c o m m u n i c a d o at the Bismil g e n d a r m e r i e com­

m a n d . T h e app l ican t fu r the r s u b m i t t e d t h a t his b r o t h e r was now to be 

p r e s u m e d dead . Lasl ly, lie compla ined t h a t the a u t h o r i t i e s had failed to 

p ro tec t his b r o t h e r ' s life a n d to car ry ou t a n effective a n d a d é q u a t e 

inves t iga t ion in to his d i s a p p e a r a n c e . A l t h o u g h this inves t iga t ion had not 

yct been formally closed, t h e r e was no indica t ion of any effective fu r the r 

s t eps still be ing t a k e n in pursu i t of it. 

2. The Government 

208. T h e G o v e r n m e n t s u b m i t t e d tha t the app l i can t ' s a l l éga t ion tha t 

his b r o t h e r had been t a k e n away by officers ol the Bismil g e n d a r m e r i e 

c o m m a n d and d e t a i n e d at t he Bismil g e n d a r m e r i e c o m m a n d had not 

only r e m a i n e d wholly u n s u b s t a n t i a t e d , but was in fai t c o n t r a d i c t e d by 

the accoun t s given by the eyewi tnesses i l han Ezer and î h s a n Acar . T h e 

G o v e r n m e n t fu r the r s u b m i t t e d t h a t an effective and a d é q u a t e é l imina i 

inves t iga t ion had been ca r r i ed out . However , this inves t iga t ion had 

u n f o r t u n a t c l y not résultée! in f inding the p e r p e t r a t o r s o f t h e a b d u c t i o n of 

M e h m e t Sal im Acar or the l a t t e r ' s w h e r e a b o u t s . T h e G o v e r n m e n t finally 

s u b m i t t e d t h a t M e h m e t Sal im Acar had been included in the list of 

pe r sons be ing s ea r ched for t h r o u g h o u t t he coun t ry . 

B. The Court's assessment 

/. General considérations 

209. Ar t ic le 2 o f t h e C o n v e n t i o n r a n k s as one o f t h e most f u n d a m c n t a l 

provisions in t he C o n v e n t i o n , from which no dé roga t i on is p e r m i t t e d . 

T o g e t h e r wi th Art ic le 3, it a lso e n s h r i n e s one of the basic va lues of the 

d é m o c r a t i e socict ies m a k i n g u p the Counci l of E u r o p e . T h e object and 

p u i p o s e of t he Conven t i on as an i n s t r u m e n t for the p ro tec t ion of 

individual h u m a n beings r e q u i r e s tha t thèse provisions be i n t e r p r e t e d 

and appl ied so as to m a k c its s a f egua rds prac t ica l and effective (see Avçar 

v. Turkey, no. 25657/94, § 390, E C H R 2001-VII) . 

210. W h e r e a l léga t ions a r e m a d e u n d e r Art ic les 2 and 3 o f t h e Con­

ven t ion , the C o u r t mus t conduc t a pa r t i cu la r ly t l io rough e x a m i n a t i o n 

and will do so on the basis of ail m a t e r i a l s u b m i t t e d by the p a r t i e s and , if 

necessary , m a t e r i a l ob t a ined of its own mo t ion (see H.L.R. v. France, 

j u d g m e n t of 29 .April 1997, Reports of Judsynenls and Décisions 1997-III, 

p . 758, § 37). 
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2. The disappearance ofthe applicant 's brother 

211. T h e app l ican t ' s c la im tha t C a p t a i n Izzet C u r a i a n d N C O A h m e t 

of the Bismil g e n d a r m e r i e c o m m a n d and the A m b a r vil lager H a r u n Aca 

were involved in the abduc t ion of his b r o t h e r a n d tha t his b r o t h e r was 

be ing held a t thc Bismil g e n d a r m e r i e c o m m a n d was m a d e for t he first 

l ime to the domes t i c au tho r i t i e s in the app l ican t ' s l e t t e r of 20 Ju ly 1995 to 

t he Bismil public p rosecu to r (see p a r a g r a p h 88 above) . In his fur ther 

con tac t s with the domes t i c au tho r i t i e s , t he appl icant m a i n t a i n e d this 

claim wi thou t , however , offering any é l é m e n t s in suppor t of this a l légat ion. 

212. In her initial pé t i t ion of 29 Augus t 1994 to t he Bismil public 

p rosecu to r , Hi i sna Aca r s t a t e d tha t he r son had been a b d u c t e d by two 

unknown persons (see p a r a g r a p h 86 above) . In h e r second pé t i t ion of 

19 O c t o b e r 1994 to the Bismil public p rosecu to r , she asked for il to be 

verified w h e t h e r her son had been a p p r e h e n d e d a n d was be ing held by the 

secur i ty forces wi thou t , however , a l leging tha t he had been a p p r e h e n d e d by 

officers o f t h e Bismil g e n d a r m e r i e c o m m a n d (see p a r a g r a p h 87 above) . 

213. T h e first t ime Hi i sna Acar al leged t h a t he r son had been t a k e n into 

d é t e n t i o n by C a p t a i n îzzet C u r a i was in her u n d a l e d pé t i t ions to, inleralia, 

the Invest igat ion C o m m i s s i o n for H u m a n Rights o f t h e Turk i sh Nat ional 

G r a n d Assembly, which reg is te red her pé t i t ion on 3 November 1995 

(see p a r a g r a p h s 92-93 above) . A l though she r e p e a l e d this a l légat ion in lier 

l e t t e r of 10 J u n e 1996 to the Bismil public p rosecu tor (see p a r a g r a p h 94 

above) , in he r reques t of 5 Augus t 1996 to the Minis t ry o f t h e In te r io r she 

again s t a ted tha t she did not know thc ident i t ies o f t h e two persons who had 

abduc ted her son (sec p a r a g r a p h 95 above) . In her s u b s é q u e n t c r imina l com-

plainl of 23 Augus t 1996 to t he Bismil public p rosecu tor , she r e i t e r a t e d her 

claim t h a t he r son had been t a k e n away by C a p t a i n izzet C u r a i and by the 

b ro the r s M e h m e t a n d H a r u n Açan (see p a r a g r a p h 96 above) . Hi i sna Acar 

did not provide any é l é m e n t s e i the r in suppor t of he r claim in respect of the 

persons al legedly involved in the abduc t ion of her son. 

214. T h c only two eyewitnesses to t he abduc t ion of M e h m e t Salim 

Acar , n a m e l y his minor son I h s a n A c a r a n d a n e i g h b o u r I l han Ezer , m a d e 

s t a t e m e n t s on 2 S e p t e m b e r 1994, 8 S e p t e m b e r 1995, 25 O c t o b e r 1995 and 

9 D e c e m b e r 1996 in which thcy m a i n t a i n e d tha t M e h m e t Sal im Acar had 

been t aken away by two u n k n o w n a r m e d m e n in plain c lo thes who had 

c la imed lo be po l icemen . Bot h î h s a n Acar and i l han Ezer cons is tent ly 

dec la red t h a t they did not know thèse two m e n (see p a r a g r a p h s 104-05, 

150-51, 157 and 138-39 above) . F u r t h e r m o r e , in his s t a t e m e n t s of 

8 S e p t e m b e r 1995 and 9 D e c e m b e r 1996 i l han Ezer explicit ly s t a t e d tha t 

he knew the g e n d a r m e r i e officers accused by the app l i can t of be ing 

involved in the abduc t ion of his b r o t h e r very well and t h a t they had 

not b e e n t h e two m e n w h o h a d a b d u c t e d M e h m e t Sa l im Acar (see 

p a r a g r a p h s 151 a n d 138 above) . 
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2 15. In the d o m c s t i c inves t iga t ion in to the abduc t ion o f t h e app l i can t ' s 

b r o t h e r , s t a t e m e n t s were t a k e n from N C O A h m e t U y a r on 6 N o v e m b e r 

1995, from H a r u n Aca on 23 N o v e m b e r 1995, from C a p t a i n I/.zet C u r a i on 

27 D e c e m b e r 1995 and 1 J a n u a r y 1997, and from N C O A h m e t Babayigi t 

on 5 F e b r u a r y and 25 D e c e m b e r 1996. Ail of t h e m den ied any knowledge of 

or involvement in the d i s a p p e a r a n c e of M e h m e t Sal im Acar (see 

p a r a g r a p h s 121, 124-25, 128, 144, 132 and 143 above) . 

216. T h e r equ i r ed ev iden t ia ry s t a n d a r d of proof for the pu rposes o f t h e 

Conven t ion is ihaï of proof "beyond reasonab le doub t " ; such proof m a y 

follow from the coexis tence of sufl icicntly s t rong , c lear a n d conco rdan t 

inferences or of s imi la r u n r e b u t t e d p r e s u m p t i o n s of fact (see Ireland v. the 

United Kingdom, j u d g m e n t of 18 J a n u a r y 1978, Sér ies A no. 25, pp . 64-65, 

§ 161). As r e g a r d s t he a s s e s s m e n t of évidence , t h e C o u r t ' s rôle is of a 

subs id iary n a t u r e and it mus t be cau l ious before in effect a s s u m i n g the 

rôle of a l i r s t - ins tance t r i buna l of fact w h e r e this is not r e n d e r e d un-

avoidable by the c i r c u m s t a n c e s of a p a r t i c u l a r case . 

217. O n the basis of the m a t e r i a l in its possession, a n d no t ing tha t 

the a l leged involvement of g e n d a r m e r i e officers in the d i s a p p e a r a n c e of 

M e h m e t Sal im Acar is not only con t r ad i c t ed by the r e p e a t e d and con­

s i s ten t s t a t e m e n t s of the two eyewi tnesscs , bu t is also not c o r r o b o r a t e d 

by any o t h e r évidence , the C o u r t cons iders t h a t t h e c la im t h a t M e h m e t 

Sal im Acar was a b d u c t e d and d e t a i n e d bv agen t s of the S t a t e is based on 

hypothes is and spécu la t ion r a t h e r t h a n on rcl iable évidence . T h e C o u r t 

finds t h a t , in the c i r c u m s t a n c e s , it has not been es tab l i shed beyond 

r easonab le doubt t h a t t he responsibi l i ty of the r e s p o n d en t S t a t e was 

e n g a g e d in the abduc t ion and d i s a p p e a r a n c e of M e h m e t Sal im Acar . 

218. T h e app l i can t ' s c la im t h a t his b r o t h e r had b e e n seen on télévision 

in F e b r u a r y 2000 by t h r e e m e m b e r s of his family was d e n i e d by the 

G o v e r n m e n t , who s u b m i t t e d tha t the a p p r e h e n d e d pe r son shown on 

télévision was not M e h m e t Sal im Acar (see p a r a g r a p h s 166-85 above) . 

Desp i l e its r eques t , no video r eco rd ing of the télévision p r o g r a m m e 

concernée! has been p roduced to the C o u r t by t he j îar t ies . In thèse 

c i r c u m s t a n c e s , t he C o u r t finds t h a t it has not been es tab l i shed beyond 

r easonab le doub t t h a t the a p p r e h e n d e d pe r son shown on télévision was 

the app l i can t ' s b r o t h e r . 

219. C o n s e q u e n l l y , no viola t ion of Ar t ic le 2 o f t h e C o n v e n t i o n has been 

es tab l i shed in this respec t . 

3. The alleged inadequacj ofthe investigation 

220. T h e C o u r t r é i t é r â t e s t h a t the obl iga t ion to p ro tec t the r ight to 

lile u n d e r Art ic le 2 of the C o n v e n t i o n , t a k e n in conjunct ion wi th t he 

S l a t e ' s gêne ra i duty u n d e r Art ic le 1 of the Conven t i on lo "secure to 
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everyone wi th in [its] j u r i sd ic t ion t he r igh ts and f reedoms def ined in [the] 

Conven t ion" , r cqu i r e s by impl ica t ion t h a t t h e r e should be some form of 

effective officiai inves t iga t ion w h e n individuals have been killed as a 

resu i t of t he use of force (see , mutatis mulandis, McCann and Others v. the 

United Kingdom, j u d g m e n t of 27 S e p t e m b e r 1995, Sér ies A no. 324, p. 49, 

§ 161, and Kaya v. Turkey, j u d g m e n t of 19 F e b r u a r y 1998, Reports 1998-1, 

p . 329, § 105). Such inves t iga t ions should take place in every case of a 

killing resu l t ing from the use of force, r ega rd le s s of w h e t h e r t he al leged 

p e r p e t r a t o r s a re S t a t e a g e n t s or th i rd pe rsons . However , w h e r e an tn-

volvement of S t a t e agen t s or bodies is a l leged, spécifie r e q u i r e m e n t s as 

to the effectiveness of inves t iga t ion m a y apply. 

221 . T h e essent ia l pu rpose of such inves t iga t ion is to secure the 

effective i m p l e m e n t a t i o n o f t h e d o m e s t i c laws which p ro tec t the r ight to 

life and , in those cases involving S ta t e a g e n t s or bodies , to e n s u r e the i r 

accountab i l i ty for d e a t h s occur r ing u n d e r the i r responsibi l i ty (see 

Mastromatleo v. Italy [ G C ] , no. 37703/97, § 89, E C H R 2002-VIII) . W h a t 

form of inves t iga t ion will achieve those pu rposes may vary in différent 

c i r c u m s t a n c e s . However , w h a t e v e r mode is employée!, the au tho r i t i e s 

m u s t act of the i r own m o t i o n once t he m a t t e r has corne to the i r a t t e n ­

t ion. T h e y canno t leave it to the ini t ia t ive of the nex l of kin c i t he r to 

lodge a formai compla in t or to t ake responsibi l i ty for the conduc t of any 

inves t igat ive p r o c é d u r e s (see, mutatis mulandis, Ilhan v. Turkey [GC] , 

no. 22277/93, § 63 , E C H R 2000-VII, and Finucane v. the United Kingdom, 

no. 29178/95, § 67, E C H R 2003-VIII) . 

222. For a n inves t iga t ion in to an a l leged unlawful killing by S ta te 

agen t s to be effective, it m a y genera l ly be r e g a r d e d as necessary for the 

pe r sons rcsponsib le for and ca r ry ing out thc inves t iga t ion to be in-

d e p e n d e n t from those impl ica ted in t he events (see Gûleç v. Turkey, 

j u d g m e n t of 27 J u l y 1998, Reports 1998-IV, p. 1733, §§ 81-82, and Ogur 

v. Turkey [ G C ] , no. 21594/93, §§ 91-92, E C H R 1999-111). Th i s m e a n s not 

only a lack of h ie ra rch ica l or ins t i tu t iona l connec t ion bu t a lso a prac t ica l 

i n d e p e n d e n c e (seeErgi v. 7"urkey, j u d g m e n t of 28 Ju ly 1998, Reports 1998-PV, 

pp. 1778-79, §§ 83-84, and Paul and Audrey Edwards v. the United Kingdom, 

no. 46477/99, § 70, E C H R 2002-11). 

223. T h e inves t iga t ion m u s t also be effective in t he sensé t h a t it is 

capable of l ead ing to the ident i f icat ion a n d p u n i s h m e n t of those 

respons ib le (see Ogur, c i ted above, § 88) . Th i s is not a n obl igat ion of 

resu i t , bu t of m e a n s . T h e a u t h o r i t i e s m u s t have t a k e n the reasonab le 

s teps avai lable to t h e m to secure t he évidence conce rn ing the incident 

(see Tannkulu v. Turkey [ G C ] , no. 23763/94, § 109, E C H R 1999-IV, and 

Salman v. Turkey [ G C ] , no. 21986/93 , § 106, E C H R 2000-VII) . Any 

deficiency in the inves t iga t ion which u n d e r m i n e s its abil i ty to identify the 

p e r p e t r a t o r ( s ) will risk falling foui of this s t a n d a r d (see Aktas v. Turkey, 

no . 24351/94, § 300, 24 Apri l 2003). 
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224. A r e q u i r e m e n t of p r o m p t n e s s and r easonab le expéd i t ion is 

implieit in this con tex t . Whi l e t h e r e m a y be obs tac les or difficulties 

which p reven t p rogress in an inves t iga t ion in a p a r t i c u l a r s i tua t ion , a 

p r o m p t r e sponse by the a u t h o r i t i e s in inves t iga l ing t he use of l e tha l 

force m a y genera l ly be r e g a r d e d as essent ia l in m a i n t a i n i n g public 

confidence in the i r a d h é r e n c e to the rule of law and in p r e v e n t i n g any 

a p p e a r a n c e of collusion in or t o l é rance of unlawful acts (see McKerr v. the 

United Kingdom, no. 28883/95 , § 114, E C H R 200T-III). 

225. For the s a m e r ea sons , t h e r e m u s t be a sufficient é l é m e n t of publ ic 

sc ru t iny of the inves t iga t ion or its r e su l t s to securc accoun tab i l i ty in 

prac t ice as well as in theory . T h e d e g r e e of publ ic sc ru t iny r e q u i r e d m a y 

well vary from case to case . In ail cases , however , t he next-of-kin of the 

vict im mus t be involved in the p r o c é d u r e to t he e x t e n t necessa ry to 

s a fegua rd his or lier l eg i t ima te in t e re s t s (see Giileç, c i ted above, p. 1733, 

§ 82; Ogur, c i ted above, § 92; and McKerr, c i ted above, § 148). 

226. T h e C o u r t notes t h a t t h e r e is no proof t h a t M e h m e t Sal im Acar 

has been killcd. However , the above -men t ioned p rocédu ra l obl iga t ions 

e x t c n d , bu t a re not confined, to cases t h a t conce rn i n t e n t i o n a l killings 

res t i l l ing from the use of force by a g e n t s of the S t a t e . T h e C o u r t con-

s iders t h a t thèse obl iga t ions also apply to cases whe re a pe r son has 

d i s a p p e a r e d in c i r c u m s t a n c e s which may be r e g a r d e d as l i f e - th rea ten ing . 

In this respec t it m u s t be accep ted t h a t the m o r e t i m e t h a t goes by wi thou t 

any news o f t h e pe r son w h o has d i s a p p e a r e d , the g r e a t e r the l ikelihood 

t h a t he or she has died. 

227. In the p r é s e n t case t h e r e is no d i spu t e over the s t eps t h a t were 

t a k e n by the var ious d o m e s t i c a u t h o r i t i e s involved in the inves t iga t ion of 

the d i s a p p e a r a n c e o f t h e app l i can t ' s b r o t h e r and in to t he a l l éga t ions m a d e 

by the v ic t im's re la t ives in respec t o f t h e a l leged p e r p e t r a t o r s . 

228. T h e évidence in the case file shows t h a t , i m m e d i a t e l y after 

H i i s n a Aca r r e p o r t e d t he d i s a p p e a r a n c e of he r son on 29 Augus t 1994, 

the Bismil public p rosecu to r opened an inves t iga t ion into t he m a t t e r 

and , on 2 S e p t e m b e r 1994, took s t a t e m e n t s from the two eyewi tnesses 

Ihsan Acar a n d I lhan Ezer , as well as from H ù s n a Acar a n d t h e v ic t im 's 

wife, Ha l i s e Acar . T h e Bismil publ ic p rosecu to r fu r the r o r d e r e d t he 

Bismil g e n d a r m e r i e c o m m a n d lo ca r ry out an inves t iga t ion . T h e Bismil 

g e n d a r m e r i e c o m m a n d e r Izzet C u r a i in formed the Bismil publ ic pro­

secu to r on 7 F e b r u a r y and 22 J u n e 1995 t h a t a n inves t iga t ion had been 

ca r r i ed out w i thou t , however , any resu l t s (see p a r a g r a p h s 101-06, 108 

a n d 110 above) . 

229. A l though the ini t ia l inves t iga t ion may be r e g a r d e d p r i m a facie as 

be ing in accordance wi th the a u t h o r i t i e s ' ob l iga t ions u n d e r Ar t ic le 2 of 

t he C o n v e n t i o n , t h e C o u r t cons iders tha t the m a n n e r in which the in­

ves t iga t ion was p u r s u e d once t he app l i can t had in formed the a u t h o r i t i e s 

in J u l y 1995 of his suspicions aga ins t C a p t a i n îzzet C u r a i , N C O A h m e t 
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and H a r u n Aca in connec t ion with thc d i s a p p e a r a n c e of his b r o t h e r canno t 

be r e g a r d e d as c o m p l è t e or sa t i s fac tory for t h e following r e a s o n s . 

230. Il a p p e a r s from the évidence t h a t it was not un t i l 18 S e p t e m b e r 

1995 tha t t he Bismil publ ic p rosecu to r took the first s teps to ob ta in a 

s t a t e m e n t from H a r u n Aca (see p a r a g r a p h 114 above) . Moreover , it was 

not unt i l 16 O c t o b e r 1995 and only a l l e r having received a reques t for 

in fo rma t ion from the Min i s t ry of J u s t i c e , t h a t t he Bismil publ ic pros­

ecu to r took the first s teps to ob ta in s t a t e m e n t s from the g e n d a r m e r i e 

officers a l legedly impl ica ted in the d i s a p p e a r a n c e (see p a r a g r a p h s 116-17 

above) . 

231 . Bea r ing in mind tha t t he ini t ial inves t iga t ion had been carr ied 

out by the Bismil g e n d a r m e r i e a u t h o r i t i e s u n d e r the c o m m a n d of 

C a p t a i n Izzet ( a n a l , i lie Cour t i s si ruck l>v thc absence of any vérifica­

tion by the Bismil publ ic p rosecu to r of the m a n n e r in which tha t initial 

inves t iga t ion was ca r r i ed ou t . In so far as can be es tab l i shed , in his 

l e t t e r s of 7 F e b r u a r y and 22 J u n e 1995 C a p t a i n izzet Cana l mere ly 

in fo rmed thc Bismil publ ic p rosecu to r tha t an inves t iga t ion had been 

ca r r i ed out w i thou t , however , giving any indicat ion of the p rac t ica l s teps 

t a k e n (see p a r a g r a p h s 108 and 110 above) . F u r t h e r , t h e r e is no indicat ion 

t h a t he was ever ques t i oncd about the m a n n e r in which the inves t iga t ion 

was ca r r i ed out u n d e r his c o m m a n d . 

232. In add i t ion , it does not a p p e a r from the évidence t h a t any s teps 

were t a k e n d u r i n g the inves t iga t ion to verify t he in fo rmat ion given to the 

Bismil publ ic p r o s e c u t o r by the v ic t im 's wife Ha l i sc Aca r on 8 J a n u a r y and 

23 Augus t 1996 to the effect t ha t her h u s b a n d ' s d i s a p p e a r a n c e was 

connec t ed to a q u a r r e l he had had t h r e e days ea r l i e r wi th H a r u n Aça 's 

b r o t h e r M e h m e t Aça (see p a r a g r a p h s 129 and 96 above) . T h e r e is no 

ind ica t ion in the case file t h a t a t t e m p t s have ever b e e n m a d e to ob ta in 

a s t a t e m e n t from M e h m e t Aça or any o t h e r persons who migh t have 

wi tnessed this a l leged incident . 

233 . Finally, the C o u r t no tes t h a t it a p p e a r s t h a t , a f ter be ing informed 

on 16 F e b r u a r y 2000 by Mel iha Dal tha t she had seen he r b r o t h e r M e h m e t 

Sal im Acar on télévision on 3 F e b r u a r y 2000, t he Diya rbak i r public 

p rosecu to r sent a l e t t e r to the a u t h o r i t i e s in M11.3 s eek ing in fo rma t ion as 

to w h e t h e r M e h m e t Sal im Acar was being held t he re (see p a r a g r a p h s 166, 

169 and 174 above) . However , no a t t e m p t s w e r e m a d e by h im to ob ta in 

a video r eeo rd ing of the télévision b roadeas t seen by Me l iha Dal . This 

is pa r t i cu la r ly s u r p r i s i n g given t h e re levance a n d i m p o r t a n c e ol such 

évidence to t he inves t iga t ion , in t h a t t h r e e pe r sons c la imed wi th 

c e r t a i n t y t h a t thcy had seen the vicl im d u r i n g the télévision p r o g r a m m e , 

a n d thc fact t h a t it would not have been diffieult for t he inves l iga t ing 

a u t h o r i t i e s to ob ta in a video r eeo rd ing of t he p r o g r a m m e s concerned . 

Moreover , t he a u t h o r i t i e s m u s t have a p p r e c i a t e d , as was eventua l ly 

bo rne out by events (see p a r a g r a p h 185 above) , t h a t t he longer the delay 
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in seek ing the video r eco rd ing of t he news p r o g r a m m e , t h e g r e a t c r the 

difficulty in s ecu r ing a copy. 

234. In thèse c i r c u m s t a n c e s , the C o u r t finds tha t the d o m e s t i e 

a u t h o r i t i e s did not conducl an a d é q u a t e a n d effective inves t iga t ion in to 

the d i s a p p e a r a n c e of M e h m e t Sal im Acar . T h e r e has t he re fo re been a 

b r e a c h of t he S t a t e ' s p r o c é d u r a l obl iga t ions u n d e r Ar t ic le 2 of the 

Conven t i on . 

IV. A L L E G E D V I O L A T I O N OE ARTICLE 3 O F TFIE C O N V E N T I O N 

235. Ar t ic le 3 o f t h e Conven t i on r e a d s : 

"No one shall l>r subjected lo torture or lo inhunian or degrading t r ra tment or 

punishment." 

236. T h e C o u r t refers to ils above finding thaï it lias not been 

es tab l i shed beyond reasonab le d o u b t t h a t the app l i can t ' s b r o t h e r was 

a b d u c t e d and d e t a i n e d in the c i r c u m s t a n c e s a n d by the pe r sons al leged 

by the appl icant (see p a r a g r a p h s 217-18 above) . N c i t h e r is t h e r e a 

sufficicnl ev iden t ia ry basis for conc lud ing tha t the app l i can t ' s b r o t h e r 

was subjec ted to i l l - t r ea tmen t or t o r t u r e by pe r sons for whose acts t he 

S t a t e is l iable. 

237. T h e C o u r t cons iders t h a t the ques t ion w h e t h e r t he a u t h o r i t i e s ' 

fai lurc to conducl an effective inves t iga t ion a m o u n t e d to t r e a t m e n t 

c o n t r a r y to Art ic le 3 o f t h e Conven t i on in respec t o f t h e appl ican t h imsel f 

is a s e p a r a t e compla in t from the one b r o u g h t u n d e r Art ic le 2 of t he 

C o n v e n t i o n which r e l a t e s to p r o c é d u r a l rec (u i rements and not to ill-

t r e a t m e n t in the sensé of Art ic le 3. 

238. T h e C o u r t poin ts out t h a t w h e t h e r a family m e m b e r is a vict im 

will d é p e n d on the ex i s t ence of spécial factors giving bis or lier suffer ing a 

d i m e n s i o n and c h a r a c t e r d is t inct from the emo t iona l d i s t ress which may 

be r e g a r d e d as inevi tably causée! lo re la t ives of a vict im of a ser ious h u m a n 

r igh ts violat ion. Re levan t c l é m e n t s will include t he p rox imi ty o f t h e family 

t ie , t he p a r t i c u l a r c i r c u m s t a n c e s o f t h e r e l a t ionsh ip , t he e x t e n t to which 

the family m e m b e r wi tnessed the even t s in q u e s t i o n , t he involvement of 

the family m e m b e r in t he a t t e m p t s to ob ta in in fo rma t ion about the 

d i s a p p e a r e d person and the way in which the a u t h o r i t i e s r e s p o n d e d to 

those c o q u i n e s . T h e essence of such a violat ion does not so m u c h lie 

in t he fact of t he " d i s a p p e a r a n c e " of the family m e m b e r but r a t h e r 

conce rns t he a u t h o r i t i e s ' r eac t ions a n d a t t i t u d e s to the s i tua t ion w h e n it 

is b r o u g h t to the i r a t t e n t i o n . It is especial ly in respec t o f t h e l a t t e r t h a t a 

re la t ive m a y c la im di rec t ly to be a v ic t im o f t h e a u t h o r i t i e s ' conduc t (see 

Çakui c. Turquie [GC], no. 23657/94, § 98 , E C H R 1999-IV). 

239. Al thot igh the i nadequacy of the inves t iga t ion in to the dis­

a p p e a r a n c e of his b r o t h e r may have caused the appl ican t feelings of 
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angu i sh a n d m e n t a l suffering, t he C o u r t cons iders t h a t , in so far as the 
appl ican t lias s u b s t a n t i a t e d this c la im, it lias not been es tab l i shed tha t 
t h e r e were spécial factors which would just i fy f inding a violat ion of 
Art ic le 3 of the Conven t ion in re la t ion to the app l ican t h imsel f (see, 
mutatis mulandis, Kurl v. Turkey, j u d g m e n t of 25 M a y 1998, Reports 1998-III, 
pp. 1187-88, §§ 130-34; Çakia, c i ted above, §§ 98-99; and Orhan v. Turkey, 
no. 25656/94, §§ 357-60, 1 8 J u n e 2002) . 

240. It t he re fo re finds no b reach of Art ic le 3 o f t h e Conven t i on u n d e r 
e i t he r head . 

V. ALLEGED V I O L A T I O N S O F ARTICLES 5, 6 AND 8 O F T H E 
C O N V E N T I O N 

241 . T h e C o u r t refers to its Finding tha t it has not been es tab l i shed 
beyond r ea sonab l e d o u b t t h a t a n y S t a t e a g e n t or pe r son a c t i n g on behal l 
of t he S t a t e a u t h o r i t i e s was involved in t he a l leged abduc t ion and 
d é t e n t i o n o f t h e app l i can t ' s b r o t h e r (see p a r a g r a p h s 217-18 above) . 

242. T h e r e is t hus no factual basis on which to conc lude tha t t h e r e has 
been a violat ion of Art ic le 5 o f t h e Conven t ion , which g u a r a n t e e s t he right 
to l iber ty a n d secur i ty , Ar t ic le 6, which g u a r a n t e e s the r ight to a fair t r ia l , 
or Art ic le 8, which g u a r a n t e e s the r ight to respect for p r iva te and family 
life. 

243 . It follows t h a t t h e r e has b e e n no violat ion of Ar t ic les 5, 6 or 8 of 
t h e Conven t i on . 

VI. A L L E G E D V I O L A T I O N O F A R T I C L E 18 O F T H E C O N V E N T I O N 

244. Ar t ic le 18 o f t h e C o n v e n t i o n r eads as follows: 

"Thc restrictions permitteci under [llic] Convention to the said rights and l'recdoms 
shall not bc applicd for any purposc other than those for which they have been pre-
scribed." 

245 . T h e appl ican t s u b m i t t e d t h a t , by failing to k e e p a n d diselose 
a d é q u a t e records in re la t ion to thc d é t e n t i o n a n d q u e s t i o n i n g ol his 
b r o t h e r a n d by failing to t ake a d é q u a t e s teps to inves t iga te his dis­
a p p e a r a n c e , the T u r k i s h a u t h o r i t i e s subve r t ed t he d o m e s t i c sa feguards 
in respec t o f t h e d é t e n t i o n of suspec t s a n d took no, or total ly i n a d é q u a t e , 
s t eps to b r i n g to a n end the w idesp read a n d sys t ema t i c violat ions of the 
C o n v e n t i o n which, in his opinion, w e r e in issue in t he p r é s e n t case . 

246. T h e G o v e r n m e n t have not s u b m i t t e d any a r g u m e n t s in re la t ion 
to this pa r t of the app l ica t ion . 

247. T h e C o u r t , on the basis of t he facts as e s t ab l i shed in this case, 
finds no violat ion of Art ic le 18 o f t h e Conven t ion . 



5 0 TAHSiN ACAR v. TURKEY JUDGMENT 

VII. A L L E G E D V I O L A T I O N O F ARTICLES 34 AND 38 O F T H E 

C O N V E N T I O N 

248. T h e re levant p a r t s of Art ic le 34 o f t h e Conven t i on provide: 

"The Court may receive applications from any person ... claiming to be the victim of a 
violation by one ofthe High Contracting Parties of the rights set forth in the Convention 
or the Protocols thereto. The High Contracting Parties undertakr not to hinder in any 
way the effective exercise of this right." 

249. T h e re levant p a r t s of Art ic le 38 o f t h e Conven t i on rcad : 

1 1 1 . If the Court déclares the application admissible, it shall 

(a) pursuc the examination of the case, together with the représentatives of the 
parties, and if need be. undertake an investigation, for the effective conducl of which 
the States concerned shall furnish ail necessary faeilities; 

250. T h e appl ican t compla ined tha t , con t r a ry to the i r obl iga t ions 

u n d e r Ar t ic les 34 and 38 of the C o n v e n t i o n , the G o v e r n m e n t had only 

s u b m i t l e d the case file of t he Diya rbak i r Provincial A d m i n i s t r a t i v e 

Counci l a t a very la te s t age in the p roceed ings before the C o u r t and had 

l'ailed to ob ta in and stibmil a copy o f t h e télévision p r o g r a m m e seen by the 

app l i can t ' s re la t ives in F e b r u a r y 2000 and in which his b r o t h e r had been 

shown a n d n a m e d . 

251 . T h e G o v e r n m e n t have not commentée ! on thèse issues. 

252. T h e C o u r t has ju r i sd ic t ion to e x a m i n e the a p p l i c a n t ' s compla in t s 

u n d e r Ar t ic les 34 a n d 38 of t he C o n v e n t i o n in respect of events t h a t took 

place bo th before a n d a f te r t he C o m m i s s i o n ' s décis ion on admiss ib i l i ty of 

3 0 J u n e 1997 (seeErgi, ci ted above, pp. 1783-84, §§ 104-05). 

253. T h e C o u r t r é i t é r â t e s tha t Conven t i on p roceed ings , such as the 

prescri t appl ica t ion , do not in ail cases lend themse lves lo a r igorous ap­

pl ica t ion o f t h e pr inciple whe rcby a pe r son who a l lèges s o m e t h i n g m u s t 

preive t h a t a l l éga t ion and tha t it is of t he u t m o s t i m p o r t a n c e for t he 

effective opé ra t i on of t he S y s t e m of individual pé t i t ion i n s t i t u t ed u n d e r 

Art ic le 34 of t he Conven t i on t h a t S t a t e s should furnish ail necessa ry 

faeilities to m a k e possible a p r o p e r and effective e x a m i n a t i o n of 

app l ica t ions (see Tannkulu, c i ted above, § 70). 

254. T h i s obl igat ion r e q u i r e s t he C o n t r a c t i n g S t a t e s to furnish ail 

necessa ry faeilities to the C o u r t , w h e t h e r it is conduc t i ng a fact-f inding 

inves t iga t ion or p e r f o r m i n g its g ê n e r a i du t i e s as r e g a r d s the e x a m i n a t i o n 

of app l ica t ions . It is i n h é r e n t in t he p roceed ings r e l a t i ng lo cases of 

this n a t u r e , w h e r e individual app l i can t s accuse S t a t e a g e n t s of v io la t ing 

the i r r igh t s u n d e r the Conven t ion , t h a t in ce r t a in in s t ances it is only t he 

r e s p o n d e n t S t a t e t h a t has access to in fo rma t ion capab le of c o r r o b o r a t i n g 

or r e fu t ing thèse a l l éga t ions . A fai lure on a G o v e r n m e n t ' s pa r t to sub-
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mil such in fo rmat ion which is in the i r h a n d s wi thout a sat isfactory 

exp lana l ion may not only give rise to the d r a w i n g of infcrenccs as to 

t he wel l - foundedness of the app l i can t ' s a l l éga t ions , bu t m a y also reflect 

negat ive ly on the level of compl iancc by ;t r e sponden t Sui te wilh its 

obl iga t ions u n d e r Ar t ic le 38 § 1 (a) o f t h e C o n v e n t i o n . T h e s a m e applies 

to delays by the S t a t e in s u b m i t t i n g in format ion , which pré jud ices the 

e s t a b l i s h m e n t of facts in a case (see Tïmurlas v. Turkey, no. 23531/94, 

§§ 66 and 70, E C H R 2000-VI; Orhan, ci ted above, § 266; and Tepe v. Turkey, 

no. 27244/95 , § 128, 9 May 2003) . 

255. In the light of the above pr inc ip les , t he C o u r t finds t h a t the 

G o v e r n m e n t ' s fai lure to act wi lh due di l igence in comply ing with 

r e q u e s t s m a d e by the C o m m i s s i o n and the C o u r t to m a k c avai lable 

évidence cons ide red necessary for the e x a m i n a t i o n of the appl ica t ion , 

such as t he case file of the Diya rbak i r Provincial A d m i n i s t r a t i v e Counci l 

and the video r eeo rd ing of t he N T V broadeas t (see p a r a g r a p h s 5-19 and 

27-28 above) , canno t be r e g a r d e d as c o m p a t i b l e wi th t he S ta t e ' s 

ob l iga t ions u n d e r Ar t ic le 38 § 1 (a) of t hc C o n v e n t i o n . T h e C o u r t does 

not cons ider t h a t , in this respec t , a s e p a r a t e issue a r i ses u n d e r Art ic le 34. 

256. It t he re fo re concludes t h a t t he S t a t e has failed to comply with 

the i r ob l iga t ions u n d e r Art ic le 38 o f t h e Conven t i on . 

VIII . A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

257. Art ic le 41 o f t h e Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 

thereto, and if thc internai law of the High Contracting Party concerned allows only 

partial réparation to be made, the Court shall, if necessary, afford just satisfaction to 

the injured party." 

A. Pecuniary damage 

258. T h e appl icant c la imed, on behal f of h imsel f and his b ro the r ' s 

d é p e n d a n t s , an a m o u n t of 634,027.08 pounds s te r l ing (GBP) for pecuniary 

d a m a g e suffered as a resui t of his b r o t h e r ' s d i s a p p e a r a n c e . 

259. T h e G o v e r n m e n t con t e s t cd t he app l i can t ' s c la ims for pecun ia ry 

d a m a g e as be ing unfounded a n d e x a g g e r a t e d . 

260. T h c C o u r t observes tha t t h e r e is no causa l link be tween the 

m a t t e r held to cons t i t u t e a violat ion of thc Conven t i on - the absence of 

a n effective inves t iga t ion - and the pecun ia ry d a m a g e a l leged by the 

app l i can t . C o n s e q u e n t l y , it d i smisses t he app l i can t ' s c la im u n d e r this 

head . 
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B. Non-pecuniary damage 

261 . T h e appl ican t c la imed G B P 10,000 for non-pecun ia ry d a m a g e 

suffered by h imsel f and G B P 50,000 on beha l f of the m o t h e r , wife and 

ch i ld ren of M e h m e t Sa l im Acar . T h e appl ican t rc fer red in this con­

nect ion to the scvcrc angu i sh and d i s l ress they had suffered on account 

o f t h e d i s a p p e a r a n c e of M e h m e t Sal im Acar . 

262. T h e G o v e r n m e n t c la imed t h a t t h a t a m o u n t was unjust if ïed and 

excessive. 

263. T h e C o u r t no tes a t t he ou t se t t h a t the appl ica t ion has not b e e n 

b rough t on beha l f o f t h e m o t h e r , wife and ch i ld ren of M e h m e t Sal im Acar 

(see p a r a g r a p h 1 above) . C o n s e q u e n l l y , it re jects the c la im for non-

pecun ia ry d a m a g e in so far as it has been m a d e on the i r behalf. 

264. As to t he app l i can t ' s own c la im for non-pecun ia ry d a m a g e , the 

C o u r t r é i t é r â t e s t h a t t h e a u t h o r i t i e s failed to ca r ry ou t a n effective 

inves t iga t ion in to thc c i r c u m s t a n c c s s u r r o u n d i n g the d i s a p p e a r a n c e of 

his b r o t h e r , c o n l r a r y to ihc p rocédura l obl igat ion u n d e r Art ic le 2 o f t h e 

Conven t i on . Dec id ing on an équ i t ab l e basis , the C o u r t awards the ap­

plicant 10,000 euros (EUR) exclusive of any t ax t h a t may be c h a r g e a b l e , 

such s u m to be conver ted into T u r k i s h l iras at the r a t e appl icable at the 

d a t e of s e u l e m e n t and paid in to the app l i can t ' s bank account . 

C. Costs and expenses 

265. T h e appl icant c l a imed a to ta l of 679,509 Swedish k ronor for cos ts 

incur red by himself, inc luding t é l é p h o n e calls, pos t age , and loss of sa lary 

for having reduced his work ing hour s in o rde r to dévote h imsel f to 

pursuing his appl ica t ion , and G B P 24,901.44 for costs a n d fees i ncu r r ed 

by his Br i t i sh r e p r é s e n t a t i v e s , M r K. S t a r m e r and M r P. Leach , and by 

o t h e r lawyers and a d m i n i s t r a t o r s a t t a c h e d to the Kurd i sh H u m a n Righ t s 

Project in London , for légal work, t r a n s l a t i o n s , t é l éphone calls, pos t age , 

pho tocopying a n d s t a t ione ry . 

266. T h e G o v e r n m e n t m a i n t a i n e d t h a t , in the absence of any sup-

p o r t i n g évidence , t he above c la ims had to be re jec ted as u n s u b s t a n t i a t e d 

and t h a t , in any event , they had been unnecessa r i ly i ncu r r ed a n d were 

excessive. 

267. T h e C o u r t no tes t h a t the app l i can t has only pa r t ly succeeded in 

m a k i n g out his c o m p l a i n t s u n d e r t he Conven t i on a n d r é i t é r â t e s t h a t only 

légal costs a n d expenses ac tua l ly and necessar i ly incur red can be re-

imbur sed u n d e r Art icle 4 1 . Dec id ing on an équ i t ab le basis and having 

r e g a r d to t he dé ta i l s ol the c la ims s u b m i t t e d by the app l i can t , it awa rds 

him the s u m of E U R 10,000, exclusive ol any tax tha t may be c h a r g e a b l e , 

less E U R 2,299.77 received by way of légal aid from the Counci l of E u r o p e , 

such s u m to be conver ted in to pounds s t e r l i ng at t he d a t e of s e t t l e m e n t 
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and to bc paicl in to the bank account in the U n i t e d K i n g d o m indica ted in 
his j u s t sat isfact ion c la im. 

D. Default interest 

268. T h e Cour t cons iders il a p p r o p r i a t e t h a t the defaul t in te res t 
should be based on the m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l 
Bank , to which should be added t h r e e p e r c e n t a g e po in t s . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Rejects the G o v e r n m e n t ' s r e q u e s t to refer t he case back to a Sect ion of 
the C o u r t ; 

2. Holds t h a t il has no jur isdic t ion to cons ide r t he app l i can t ' s compla in t s 
u n d e r Art ic les 13 a n d 14 o f t h e Conven t ion ; 

3. Holds t h a t t h e r e has been no subs t an t ive violat ion of Ar t ic le 2 of the 
Conven t ion ; 

4. Holds t h a t t h e r e has b e e n a p rocédura l violat ion of Art ic le 2 of the 
Conven t ion ; 

5. Holds t h a t t h e r e has been no viola t ion of Art ic le 3 o f t h e Conven t ion ; 

6. Holds t ha t t h e r e has b e e n no violat ion of Ar t ic les 5, 6 and 8 of the 
Conven t ion ; 

7. Holds t h a t t h e r e has been no viola t ion of Ar t ic le 18 o f t h e Conven t ion ; 

8. Holds t h a t t h e r e has been a fai lure to eomply wi th Art ic le 38 of the 
C o n v e n t i o n and tha t no s e p a r a t e issue a r i ses u n d e r Art ic le 34 of the 
Conven t ion ; 

9. Holds 
(a) tha t t he r e s p o n d e n t S t a t e is to pay the applicant, wi th in t h r ee 
m o n t h s , the following a m o u n t s : 

(i) E U R 10,000 ( t en t h o u s a n d euros) in respec t of non-pecun ia ry 
d a m a g e , this s u m to bc conver t ed in to T u r k i s h l iras at the ra te 
appl icable al the d a t e of s e t t l e m e n t and to be paid in to t he bank 
account ind ica ted by the appl icant ; 
(ii) E U R 10,000 ( ten t h o u s a n d euros) less E U R 2,299.77 (two 
t h o u s a n d two h u n d r e d a n d n ine ty-n ine euros seventy-seven cents) 
in respect of costs a n d e x p e n s e s , this s u m to be conver t ed into 
pounds s te r l ing at t he r a t e appl icable a t t he d a t e of s e t t l e m e n t and 
to be paid in to the b a n k account ind ica ted by the app l i can t ; 
(iii) any t ax t h a t m a y be c h a r g e a b l e on t he above a m o u n t s ; 
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(b) t h a t from the expiry of t he above -men t ioned t h r e e m o n t h s un t i l 
s e t t l e m e n t s imple in t e re s t shall be payable on t he above a m o u n t s at a 
r a t e equa l to the m a r g i n a l l end ing r a t e of the E u r o p e a n C e n t r a l Bank 
d u r i n g the defaul t per iod plus t h r e e p e r c e n t a g e po in t s ; 

10. Dismisses t he r e m a i n d e r o f t h e c la im for j u s t sa t isfact ion. 

D o n e in Engl i sh a n d in F rench , and de l ivered at a publ ic h e a r i n g in t he 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 8 Apri l 2004. 

Luzius WrLDHABER 
P r é s i d e n t 

Paul MAHONEY 
R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 o f t h e C o n v e n t i o n and Rule 74 § 2 of 
the Rules of C o u r t , the c o n c u r r i n g opinion of M r Bonello is a n n e x e d to this 
j u d g m e n t . 

L.W. 
P . J .M. 
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C O N C U R R I X G O P I N I O N O F J U D G E B O N E L L O 

1. I voted, if only wi th m a r k e d r e luc t ance , l'or not finding a 

" s u b s t a n t i v c " violat ion of Ar t ic le 2 as r e g a r d s t he d i s a p p e a r a n c e o f t h e 

app l i can t ' s b r o t h e r in 1994. I felt compcl led to follow the C o u r t as, in 

t r u t h , the appl ican t s topped shor t of p roving "beyond r easonab le d o u b t " 

t he S t a t e ' s responsibi l i ty in t h a t d i s a p p e a r a n c e , or t h a t his b r o t h e r ' s 

d is inc l ina t ion to rcjoin his family in the t en years tha t followcd can 

conclusively be a t t r i b u t e d to the S t a t e . In the p r é s e n t s t a t e o f t h e C o u r t ' s 

case- law' , it would have been r a sh to vote o the rwise . 

2. But , surely, t he app l i can t ' s failure to d e m o n s t r a t e tha t the 

d i s a p p e a r a n c e engages t he S t a t e ' s responsibi l i ty should n e i t h e r m a r k the 

beg inn ing nor be t h e end of t he issue. In my view the C o u r t could have 

a p p r o a c h e d the conce rns unde r ly ing the p rob l em from a wholly différent 

pe rspec t ive . Th i s s e p a r a t e opin ion a t t e m p t s to m a k e re levan t w h a t , to me, 

a r e vital and ind i spensab le t e n e t s in judicial pol icy-making. 

3. In this case t he C o u r t u n a n i m o u s l y a t t r i b u t e d to the r e s p o n d en t 

S t a t e two dis t inct a n d fa r - reach ing responsibi l i t ies . First ly, il found a 

" p r o c é d u r a l " violat ion of Art ic le 2, in so far as t he S t a t e neg lec ted to 

conduc t any a d é q u a t e a n d effective inves t iga t ion in to the d i s a p p e a r a n c e 

of t he app l i can t ' s b r o t h e r . Secondly, the C o u r t also found t h a t the 

r e s p o n d e n t S t a t e had failed to comply wi th Art ic le 38, which b inds S ta te s 

to coope ra t e fully wi th t he C o u r t in any inves t iga t ion a i m e d at e s t ab -

l ishing the facts, and to furnish ail necessa ry facilities for t he effective 

conduc t of t ha t inves t iga t ion . T h e r e s p o n d e n t S t a t e u n d e r p e r f o r m e d 

ser iously on bo th coun t s . 

4. T h e C o u r t found the second non-compl iance to consist in the 

G o v e r n m e n t ' s fai lure to act wi th due di l igence in observ ing the r eques t s 

m a d e by the C o m m i s s i o n and the C o u r t to " m a k e avai lable évidence 

cons ide red necessary for the e x a m i n a t i o n of the appl ica t ion , such as the 

case file of the D i y a r b a k i r Provincial A d m i n i s t r a t i v e Counci l a n d the video 

r eeo rd ing of thc N T V b r o a d e a s t " - in which the app l ican t a n d o t h e r 

wi tnesses a l lège the desparacido could be seen , and qu i t e alive, in police 

cus tody, well af ter he d i s a p p e a r e d in a car w i thou t l icence p l a t e s , wi th 

t he ass i s tance of two a r m e d m e n 2 . 

5. T h e C o u r t has justly acknowledged t h a t , in some cases , t he S t a t e is 

t he sole depos i t a ry of sensi t ive a n d f u n d a m e n t a l évidence: "in ce r t a in 

in s t ances , it is only t he r e s p o n d e n t S t a t e t h a t has access to in fo rmat ion 

capab le of c o r r o b o r a t i n g or re fu t ing t hè se a l l éga t ions [of b r e a c h e s of 

Conven t i on r i g h t s ] . " T h e C o u r t t h e n added : "A fai lure on a Govern -

1. See, for example, Tekdag v. Turkey, no. 2/699/95, § 57, 15 January 2004. 

2. See paragraph 255 of the judgment . 
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m e n t ' s p a r t to s u b m i t such in fo rma t ion which is in the i r h a n d s wi thou t a 

sa t is factory exp l ana t i on may not only give rise to the drawing ofinferences as to the 

well-Joundedness of the applicant's allégations, but m a y also reflect negat ive ly 

on the lcvel of compl iance by a r e s p o n d e n t S t a t e wi th its ob l iga t ions 

u n d e r Art ic le 38 § 1 (a) of t he C o n v e n t i o n . 1 " 

6. In t he p ré sen t case , t he C o u r t was faced wi th a s i tua t ion , acknowl-

edgcd a n d s t i gma t i scd , in which the S t a t e failed not only in its obl igat ion 

lo inves t iga te p roper ly the facts s u r r o u n d i n g the d i s a p p e a r a n c e , but 

also c o m p o u n d e d a n d a g g r a v a t e d t h a t deficiency by be ing pa r t i cu la r ly 

economical in c o o p e r a t i n g wi th the C o u r t w h e n it c a m e to m a k i n g 

évidence re levan t to t h a t d i s a p p e a r a n c e accessible . In o t h e r words , il is 

the S t a t e t h a t m a d e n u g a t o r y or impossible i he avai labi l i ty of po tcn t ia l ly 

re levant év idence . 

7. I ask who ough t to be pena l i sed for this d e a r t h of évidence and for 

the two a s c e r t a i n e d failings by the G o v e r n m e n t . Is il t he app l i can t , who 

was s h o r t - c h a n g e d of any effective m e a n s to s u b s l a n t i a t e his a s se r t ions , as 

ail t he évidence was safely e n t o m b e d in t he S t a t e ' s coffers? O r t he S t a t e , 

which was bound by the Conven t i on to conduc t a p r o p c r inves t iga t ion bu t 

did not , and which was obliged to provide the C o u r t wi th wha t évidence it 

had, bu t cqual ly did nol - a t least not wi th t he r equ i r ed di l igence? 

8. It is for me incon tes t ab le t h a t the appl icant did not succeed in 

c s t ab l i sh ing "beyond r easonab le d o u b t " t he S t a t e ' s responsibi l i ty in the 

d i s a p p e a r a n c e . And it is for me equa l ly incon tes t ab le t h a t the C o u r t has 

visited the mi sca r r i ages of the G o v e r n m e n t not on t he p e r p e t r a t o r of 

those failings, bu t on the vict im of those failings. 

9. Th i s , on a ra t iona l p l ane , (lies in the face of equi ty . I cons ider it 

incongruous t h a t , as a c o n s é q u e n c e of v io la t ing two C o n v e n t i o n du t i e s , 

the culpr i t S t a t e should r e a p r e w a r d s . U n a c c e p t a b l e t h a t t he app l ican t is 

told by a cour t of jus t i ce tha t he canno t win aga ins t the S t a t e , as he failed 

to p roduce évidence which the S t a t e h a d wrongly failed to p roduce . 

10. I lind the s é q u e n c e of r ea son ing b e h i n d the j u d g m e n t profoundly 

d i s tu rb ing . In my book, t he w r o n g d o e r i ndemni l i e s , the po l lu te r pays, the 

t r ansg re s so r c o m p e n s â t e s . T h e t r end o f t h e case- law so far, in my opinion, 

s t ands t hè se hal lowcd pr inc ip les on t he i r heads . Th i s could corne 

dange rous ly n e a r t he th re sho lds of in iqui ty . I feel I mus t d i s t ance myself 

from m o r a l déficit such as th is . 

11. I believe t he C o u r t should have h o u n d e d to its r a t iona l conclusion 

the e n l i g h t e n e d pr inciple it e n u n c i a t e d , bu t t h e n sadly failed to follow 

t h r o u g h : if the S t a t e is a t fault in g a t h e r i n g évidence or in supp re s s ing or 

w i thho ld ing what in format ion it has , t hen the C o u r t would be justifiée!, 

1. Sec paragraph 254 of the judgment (emphasis added). This has also been said in Tepe 
v. Turkey, no. 27244/95, § 128, 9 May 2003, and Tekdag, cited above, § 57. 
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us ing its own words , in " t h e dravving ol infcrenees as to the well-

foundedness of the app l i can t ' s a l l éga t ions" . T h e d r a w i n g of thèse 

compe l l ing inferences , so far, r e m a i n s a forlorn hope . 

12. It a p p e a r s to me a x i o m a t i c t h a t , in a scénar io in which the 

G o v e r n m e n t is at laul t w h e r e év idence-bui ld ing is conce rncd , then a 

légal inference of culpabi l i ty on the m e r i t s o f t h e compla in t should have 

been d r a w n . S t a t e s , in d é t e s t a b l e c i rc t ims tances such as t he d i s a p p e a r a n c e 

in ques t ion , c a n n o t be lel off wi th ben ign r aps on the knuckles . In m y view 

the C o u r t o u g h t to have dec l a red , boldly and defiant ly, t h a t , w h e n a S ta te 

defau l t s in its du t i c s to inves t iga te a n d to h a n d over wha t évidence it has 

u n d e r i ts con t ro l , thc b u r d e n of proof shifts. It is t h e n for t h e G o v e r n m e n t 

to disprove the app l i can t ' s a l l éga t ions . Fa i lu re to d r a w thèse inferences 

will only e m b o l d e n rogue S t a t e s in the i r efforts to rig s h a m investi­

ga t ions , a n d e n c o u r a g e t he suppres s ion of i n c r i m i n a t i n g év idence . 

]'.]. Sonic t ra i l -b laz ing j u d g m e n t s by the C o u r t have d e m o n s t r a t e d 

how effective in the defence of h u m a n r ights its récent l'orays into 

resourccful jud ic ia l e n g i n e e r i n g have b e e n : re l iance on r e b u t t a b l e in­

ferences , shif t ing of t he b u r d e n of proof, a n d a possible lower ing of the 

"beyond r ea sonab l e d o u b t " q u a n t u m 1 . T h e way forward, in my view, can 

only lie in t he p rac t ica l a n d effective use of inferences of culpabi l i ty , and a 

conséquen t shift o f t h e b u r d e n of proof, in cases in which a S t a t e is found 

to have d i s r e g a r d e d its ob l iga t ions to inves t iga te or to m a k e avai lable to 

t h e C o u r t w h a t e v e r in fo rma t ion it is t h e depos i t a ry ol. 

11. T h e failure by the C o u r t to find a " s u b s t a n t i v e " violat ion of 

Art ic le 2 had d i smal conséquences for the app l i can t : no c o m p e n s a t i o n for 

p e c u n i a r y d a m a g e could be, o r was , a w a r d e d . T h e G o v e r n m e n t , which, in 

t h e course of the p roceed ings , had spon taneous ly offered the appl icant 

70,000 poutids s t e r l ing in c o m p e n s a t i o n , can now get away wi th giving a 

hand-ou t ol 10.000 euros , the fair m a r k e t pr iée , it s e e m s , for the life of a 

m a n who never was . 

1. See Aisenov and Others v. Bulgaria, judgment of 28 October 1998, Reports of Judgments and 
Décisions 1998-VIII; Timurtas v. Turkey, no. 23531/94, ECHR 2000-VI; Conka v. Belgium, 
no. 5151)4/99. ECHR 2002-1; and Nachova and Others i: Bulgaria, nos. 43577/98 and 43579/98, 
26 February 2004. 

2. Sec paragraph 260 ofthe judgment : "... there is no causal link between the mat ter held to 
constilute a violation of the Convention - the absence of an effective investigation - and the 
pecuniary damage alleged by the applicant." 
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SOMMAIRE1 

Disparition à la suite d'un enlèvement commis par des auteurs non 
identifiés et caractère effectif de l'enquête qui a suivi 

Article 2 

Droit à la vie — Disparition à la suite d'un enlèvement commis par des auteurs non identifiés — 
Disparition - Obligations positives - Absence de preuves du décès - Caractère effectif de 
l'enquête sur la disparition 

* 
* * 

Le frère du requérant fut enlevé en 1994 par deux hommes armés se prétendant 
officiers de police. La famille du requérant déposa une série de requêtes et 
pétitions auprès des autorités et le procureur ouvrit une enquête ; il demanda à la 
gendarmerie de procéder à l 'enquête initiale. La famille a f f i rma par la suite que 
deux gendarmes et un garde de village étaient responsables de l'enlèvement. En 
1996, le procureur rendit une décision déclinaloire de compétence et transmit le 
dossier au comité administratif provincial, qui résolut de ne pas engager de 
poursuites contre les personnes mises en cause, faute de preuves. En 20(10, des 
membres de la famille du requérant déclarèrent avoir vu le frère de celui-ci lors 
de nouvelles télévisées faisant état de l 'arrestation de terroristes présumés. 

Article 2 : a) L'implication alléguée des deux officiers de gendarmerie dans la 
disparition du frère du requérant a été contredite par des témoins oculaires et 
n'a pas été corroborée par d'autres preuves. Cette allégation relève donc de 
l'hypothèse et de la spéculation et ne s'appuie pas sur des éléments dignes de foi. 
Dans ces conditions, il n'est pas établi au-delà de tout doute raisonnable cpie la 
responsabilité de l'Etat ait été engagée. 
Conclusion : non-violation (unanimité). 

b) Les obligations procédurales découlant de l'article 2 valent aussi pour les cas où 
une personne a disparu dans des circonstances pouvant être considérées comme 
représentant une menace pour la vie. En l'espèce, l'enquête initiale peut passer à 
première vue pour conforme aux obligations procédurales des autorités, mais la 
manière dont elle s'est poursuivie une fois que les autorités eurent été informées 
des soupçons concernant les officiers de gendarmerie ne saurait être tenue pour 
exhaustive ou satisfaisante. En particulier, la Cour est frappée par le fait que le 
procureur n'ait pas vérifié la manière dont la gendarmerie avait mené l'enquête 
initiale, sous le commandement de l'un des officiers de gendarmerie que l'on 
soupçonna par la suite d'avoir été impliqué dans l'enlèvement. En outre, il 
n'apparaît pas que le procureur se soit employé à vérifier les renseignements que 

1. Rédige par le greffe, il ne lie pas la Cour. 
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l'épouse de la vielime lui avait fournis ou à obtenir un enregistrement vidéo de 
l'émission télévisée au cours de laquelle la victime aurait été aperçue, bien que ce 
fût là un élément pertinent et important pour l 'enquête. Dans ces conditions, les 
autorités n'ont pas mené une enquête suffisante et effective et il y a eu 
manquement aux obligations procédurales qui incombent à l'Etat. 
Conclusion : violation (unanimité). 

La Cour dit à l 'unanimité qu'il n'y a pas eu violation des articles 3, 5, 6, 8 et 18 de la 
Convention. Elle conclut à l'unanimité que l'Etat a failli à ses obligations au regard 
de l'article 38 de la Convention. 

Article 41 : la Cour alloue des sommes pour préjudice moral et pour frais et dépens. 

Jurisprudence citée par la Cour 

Irlande c. Royaume-Uni, arrêt du 18 janvier 1978, série A n" 25 
McCann et autres c. Royaume-Uni, arrêt du 27 septembre 1995, série A n" 324 
I1.I..R. c. France, arrêt du 29 avril 1997, Recueil des arrêts et décisions 1997-III 
Kayac. Turquie, arrêt du 19 février 1998, Recueil 1998-1 
Kurtc. Turquie, arrêt du 25 mai \99H,Recueil 1998-III 
Gûleçc. Turquie, arrêt du 27 juillet \99c\. Recueil 1998-IV 
Ergic. Turquie, arrêt du 28juillet \998,Recueil 1998-IV 
Okçuoglu c. Turquie [GC], n" 24246/94, 8 juillet 1999 
Ogurc. Turquie [GC], n" 21594/93, CEDH 1999-III 
Tannkulu c. Turquie [GC], n" 23763/94, CEDH 1999-IV 
Çakia c. Turquie [GC], n" 23657/94, CEDH 1999-IV 
Timurtas c. Turquie, n" 23531/94, CEDH 2000-VI 
ilhan c. Turquie [GC], n" 22277/93, CEDH 2000-VII 
Salman c. Turquie [GC], n" 21986/93, CEDH 2000-VII 
McKerrc. Royaume-Uni, n" 28883/95, CEDH 2001-III 
Avsarc. Turquie, n" 25657/94, CEDH 2001-VII 
Paul et Audrey Edwards c. Royaume-Uni, n" 46477/99, CEDH 2002-11 
Orhan c. Turquie, n" 25656/94, 18 juin 2002 
Mastromatteo c. Italie [GC], n" 37703/97, CEDH 2002-VIII 
Aktas c. Turquie, n" 24351/94, 24 avril 2003 
Tepe c. Turquie, n" 27244/95, 9 mai 2003 
Finucanec. Royaume-Uni, n" 29178/95, CEDH 2003-VIII 



ARRÊT TAHSIN ACAR c. TURQUIE 63 

En l'affaire Tahsin Acar c. Turquie, 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s i égean t en u n e G r a n d e 

C h a m b r e composée de : 

M M . L. WILDHABER, président, 

C L . ROZAKIS, 

J . -P . COSTA, 

G. RESS, 

Sir Nicolas BRATZA, 

M M . A. PASTOR RIDRUEJO, 

G. BONELLO, 

L. CAFEISCH, 

M"" S F. TULKENS, 

V. STRÂZNICKA, 

M. P. LORENZEN, 

M""' N.VAJIC, 

M. M. PEEEONPÀÀ, 

M""' M. TSATSA-NlKOEOVSKA, 

M M . E. LEVITS, 

L. GARllCKl,juges, 

F. GôLCûKLû , j a^e ad hoc, 

et de M . P.J. MAHONEY,greffier, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 2 avril 2003 et 24 m a r s 
2004, 

R e n d l ' a r rê t que voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve une r e q u ê t e (n" 26307/95) d i r igée 

con t r e la R é p u b l i q u e de T u r q u i e et don t u n r e s so r t i s san t d e cet E t a t , 

M. T a h s i n Acar («le r e q u é r a n t » ) avait saisi la C o m m i s s i o n e u r o p é e n n e 

des Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 29 oc tobre 1994 en ve r tu 

de l 'ancien ar t ic le 25 de la Conven t i on de s a u v e g a r d e des Dro i t s de 

l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) . Le r e q u é ­

ran t avai t ind iqué q u e la r e q u ê t e é ta i t i n t rodu i t e é g a l e m e n t au n o m de 

son f rère , M e h m e t Sal im Aca r ' . 

2. Le r e q u é r a n t , qu i avai t é té a d m i s au bénéfice de l ' ass is tance jud i ­

c ia i re , fut r e p r é s e n t é d e v a n t la C o u r i n i t i a l e m e n t p a r M. P. Leach , avocat 

a t t a c h é au Projet k u r d e pour les d ro i t s de l ' h o m m e , une associa t ion non 

g o u v e r n e m e n t a l e ayan t son siège à L o n d r e s , puis p a r M. K. S t a r m c r , 

barrisler au R o y a u m e - U n i . Le g o u v e r n e m e n t t u r c (« le G o u v e r n e m e n t » ) 

1. Dans les documents produits par les parties, Mehmet Salim Acar est aussi mentionné sous 
les noms de Mehmet Salih Acar ou Mehmet Selim Acar. 
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n 'avai t pas dés igné d ' agen t aux fins de la p rocédure devan t la c h a m b r e 

qu i e x a m i n a d ' abo rd l 'affaire. Lo r sque celle-ci a é té dé fé rée à la G r a n d e 

C h a m b r e ( p a r a g r a p h e 24 c i -dessous) , il a n o m m é M. E. I§can et 

M. M. O z m e n en qua l i t é d ' a g e n t s . Dés igné pa r les in i t ia les T.A. p e n d a n t 

la p r o c é d u r e d e v a n t la c h a m b r e , le r e q u é r a n t a consen t i pa r la su i t e à la 

d ivulga t ion de son iden t i t é . 

3. Le r e q u é r a n t a l léguai t en pa r t i cu l i e r q u e son frère , M e h m e t Sal im 

Acar , avait d i spa ru depu i s le 20 août 1994, d a t e à laquel le il avait é té 

enlevé pa r deux h o m m e s non identif ies - p r é t e n d u m e n t des policiers en 

civil. Il se p la ignai t de l ' i l légalité et de la d u r é e excessive de la d é t e n t i o n de 

son f rère , des mauva i s t r a i t e m e n t s et des ac tes de t o r t u r e q u e celui-ci 

au ra i t subis p e n d a n t sa d é t e n t i o n et du fait cpi'on ne lui a u r a i t pas 

d i spensé les soins méd icaux donl il a u r a i t eu alors besoin . Le r e q u é r a n t 

se p la igna i t auss i q u e son frère eût é té privé de l 'ass is tance d ' un avocat 

et de tout con tac t avec sa famil le . Il invoquai t les a r t ic les 2, 3 , 5, 6, H, 13, 

14, 18, 34 et 38 de la Conven t ion . 

4. La C o m m i s s i o n a décidé le 4 s e p t e m b r e 1995 de c o m m u n i q u e r la 

r e q u ê t e au G o u v e r n e m e n t , qu 'e l le a invité à p r é s e n t e r des obse rva t ions 

écr i tes . C e qu' i l a fait le 21 d é c e m b r e 1995; le r e q u é r a n t y a r é p o n d u 

d a n s ses obse rva t ions du 20 m a r s 1996. 

5. La C o m m i s s i o n a déc la ré la r e q u ê t e recevable le 30 j u i n 1997 et a 

invité le G o u v e r n e m e n t n o t a m m e n t à lui fournir u n e copie du doss ier 

comple t du comi t é a d m i n i s t r a t i f (// Idare Kurulu) de Diyarbak i r . Elle a 

ad re s sé au G o u v e r n e m e n t un r a p p e l à ce sujet les 17 d é c e m b r e 1997, 

27 j a n v i e r 1998 et 8 s e p t e m b r e 1999. 

6. C o n f o r m é m e n t à l 'ar t icle 5 § 3, d e u x i è m e ph ra se , du Protocole n" 11 

à la C o n v e n t i o n , la C o m m i s s i o n a t r a n s m i s la r e q u ê t e à la C o u r le 

I e ' novembre 1999, car elle n ' en avai t pas achevé l ' e x a m e n à ce t t e d a t e . 

7. La r e q u ê t e a d ' abord é té a t t r i b u é e à la p r e m i è r e sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de ce t t e sec t ion, la c h a m b r e appe lée 

à e x a m i n e r l 'affaire (ar t icle 27 § 1 de la Conven t i on ) a é té cons t i t uée en 

appl ica t ion de l 'ar t icle 26 § 1 du r è g l e m e n t . M. R. T i i r m e n , j u g e élu au 

t i t r e de la T u r q u i e , s ' é t an t d é p o r t é (ar t ic le 28 du r è g l e m e n t ) , le Gouver ­

n e m e n t a dés igné M. F. Gdlcûklû pour s iéger en qua l i t é d é j u g e ad hoc. 

8. Le 29 lévr ier 2000, la c h a m b r e a e x a m i n é l ' é ta t d ' a v a n c e m e n t de la 

p r o c é d u r e et a relevé n o t a m m e n t q u ' e n dépit de p lus ieurs r appe l s le 

G o u v e r n e m e n t n 'avai t pas p rodui t le doss ier du comi té a d m i n i s t r a t i f de 

Diya rbak i r . 

9. Aprè s avoir déc idé qu ' i l n 'y avai t pas lieu de t en i r une aud ience sur 

le fond (ancien a r t ic le 59 § 2 infine du r è g l e m e n t ) , la c h a m b r e a, le 2 m a r s 

2000, invité les pa r t i e s à lui p r é s e n t e r pa r écri t l eurs observa t ions finales. 

10. Le 19 avril 2000, les r e p r é s e n t a n t s du r e q u é r a n t ont in formé la 

C o u r q u e la m è r e , la s œ u r et l ' épouse d e M e h m e t Sa l im A c a r a f f i rmaient 

avoir vu ce d e r n i e r à la télévision d a n s le c ad re des ac tua l i t é s diffusées pa r 
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la cha îne N T V les 3 et 4 lévr ier 2000. La famille du r e q u é r a n t avait 

che rché à o b t e n i r un e n r e g i s t r e m e n t vidéo de ces émiss ions , mais en vain 

( p a r a g r a p h e 170 c i -dessous) . 

11. Le 28 avril 2000, la c h a m b r e a posé au G o u v e r n e m e n t p lus ieurs 

ques t ions au sujet des diffusions té lévisées dont il é ta i t fait é ta t et 

l ' invita à lui fournir un e n r e g i s t r e m e n t vidéo des émiss ions d ' ac tua l i t é s 

de N T V q u e le r e q u é r a n t m e n t i o n n a i t . La C o u r a en o u t r e informé les 

pa r t i e s q u e le déla i fixé pour le dépôt de leurs obse rva t ions finales avait 

é té r e p o r t é j u s q u ' à nouvel o r d r e . 

12. Le 6 ju i l le t 2000, le G o u v e r n e m e n t a avisé la C o u r que la pe r sonne 

ci tée d a n s le cad re des ac tua l i t é s de N T V n 'é ta i t pas le frère du r e q u é r a n t 

et que , scion tou te p robab i l i t é , il y avait là confusion de noms . C o m m e le 

G o u v e r n e m e n t ne lui avait pas c o m m u n i q u é l ' e n r e g i s t r e m e n t vidéo 

qu 'e l le avait sollicité, la C o u r lui a ad re s sé un r appe l le 13 ju i l l e t 2000. 

Elle lui en a envoyé un nouveau le 5 s e p t e m b r e 2000. 

13. Le 18 oc tob re 2000, la C o u r a invité auss i le r e p r é s e n t a n t du r e q u é ­

r a n t à lui fournir un e n r e g i s t r e m e n t vidéo des émiss ions qu ' i l évoquai t e t , 

d a n s le cas où il ne pourra i t le (aire , à lui i nd ique r pourquo i . 

14. Le 9 n o v e m b r e 2000, le r e p r é s e n t a n t du r e q u é r a n t a informé la 

C o u r des d é m a r c h e s qu ' i l avait en t r ep r i s e s pour o b t e n i r l ' e n r e g i s t r e m e n t 

vidéo requis . 

15. Le 17 janvier 2001 , le G o u v e r n e m e n t a c o m m u n i q u é à la C o u r un 

e n r e g i s t r e m e n t vidéo des ac tua l i t é s diffusées su r N T V le 3 février 2000 

à 11 h e u r e s et 23 h e u r e s . 

16. Pa r des l e t t r e s des 24 et 25 j a n v i e r 2001 , le r e p r é s e n t a n t du 

r e q u é r a n t a s ignalé à la C o u r q u e les services admin i s t r a t i f s de N T V 

avaien t refusé de lui fournil ' un e n r e g i s t r e m e n t vidéo des émiss ions 

d ' a c tua l i t é s , en d é c l a r a n t q u e c 'é ta i t le r e q u é r a n t en p e r s o n n e qui devai t 

fo rmule r ce t t e d e m a n d e ; il précisa q u e , le 25 janvier 2001 , le r e q u é r a n t 

l u i - m ê m e avait ad re s sé aux services admin i s t r a t i f s de N T V une d e m a n d e 

afin de se voir c o m m u n i q u e r un e n r e g i s t r e m e n t vidéo des ac tua l i t é s 

diffusées sur N T V le 2 février 2000 à 23 h e u r e s et le 3 février 2000 à 

8 h e u r e s . 

17. Le 20 février 2001 , le r e p r é s e n t a n t du r e q u é r a n t a in formé la C o u r 

q u e celui-ci avai t v is ionné l ' e n r e g i s t r e m e n t v ideo p rodu i t p a r le Gouver ­

n e m e n t le 17 j a n v i e r 2001 et q u e ce l t e b a n d e ne r e n f e r m a i t pas les 

émiss ions diffusées a u x h e u r e s ind iquées p a r la famille Acar . Le r e p r é ­

s e n t a n t du r e q u é r a n t a jouta i t q u e le r e q u é r a n t l u i -même avait ad ressé 

u n e nouvel le d e m a n d e aux services admin i s t r a t i f s de N T V le 16 février 

2001 . 

18. Le 26 février 2001 , ap r è s avoir cons t a t é qu ' i l y avai t a p p a r e m m e n t 

m a l e n t e n d u q u a n t à l ' heu re exac te des émiss ions en cause , la C o u r a 

invité le G o u v e r n e m e n t à lui fournir un e n r e g i s t r e m e n t vidéo des 

ac tua l i t é s diffusées sur N T V le 2 février 2000 à 23 h e u r e s et le 3 février 
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2000 à 8 h e u r e s . Elle a en o u t r e d e m a n d é aux pa r t i e s de dépose r leurs 

observa t ions finales. 

19. Le 13 juin 2001 , le G o u v e r n e m e n t a avisé la C o u r qu ' i l n ' é t a i t pas 

possible d ' o b t e m p é r e r à sa d e m a n d e du 26 février 2001 pu i sque , confor­

m é m e n t à leurs obl iga t ions légales , les services admin i s t r a t i f s de N T V ne 

conse rva ien t des e n r e g i s t r e m e n t s des émiss ions q u e p e n d a n t un an . 

20. Les pa r t i e s ont déposé leurs obse rva t ions écr i tes finales respec t ive­

m e n t le 23 avril et le 4 m a i 2001 . Elles ont auss i envisagé la possibi l i té d ' un 

r è g l e m e n t a m i a b l e , ma i s sans abou t i r . 

2 1 . Pa r une l e t t r e du 27 aoû t 2001 , le G o u v e r n e m e n t a invité la C o u r à 

r ayer l 'affaire du rôle et a jo in t le t ex t e d ' u n e déc l a r a t i on u n i l a t é r a l e 

t e n d a n t à r é soudre les ques t ions soulevées p a r le r e q u é r a n t . Celui-ci a 

déposé des obse rva t ions écr i t es sur la d e m a n d e du G o u v e r n e m e n t le 

17 d é c e m b r e 2001 . 

22. Aprè s la r e s t r u c t u r a t i o n g é n é r a l e des sec t ions de la C o u r à 

c o m p t e r d u 1 e r n o v e m b r e 2001 (ar t ic le 25 § 1 du r è g l e m e n t ) , la r e q u ê t e a 

é t é a t t r i b u é e à la d e u x i è m e sect ion n o u v e l l e m e n t composée (ar t ic le 52 

§ 1). 

23 . Pa r un a r r ê t du 9 avril 2002 ( « l ' a r r ê t de c h a m b r e » ) la c h a m b r e a 

déc idé , pa r six voix con t r e u n e , de rayer la r e q u ê t e du rôle c o n f o r m é m e n t 

à l 'ar t icle 37 § 1 c) de la C o n v e n t i o n sur la base de la déc l a r a t i on 

u n i l a t é r a l e du G o u v e r n e m e n t . 

24. Le 8 ju i l le t 2002, le r e q u é r a n t a d e m a n d é le renvoi de l 'affaire 

devan t la G r a n d e C h a m b r e (ar t ic le 43 de la C o n v e n t i o n ) . Le 4 s e p t e m b r e 

2002, un collège de la G r a n d e C h a m b r e a décidé d 'accuei l l i r sa d e m a n d e 

(ar t ic le 73 du r è g l e m e n t ) . 

25. La compos i t ion de la G r a n d e C h a m b r e a é té d é t e r m i n é e 

c o n f o r m é m e n t aux disposi t ions des a r t i c les 27 §§ 2 et 3 de la Conven t i on 

et 24 du r è g l e m e n t . 

26. P a r un a r r ê t (ques t ion p r é l i m i n a i r e ) du 6 m a i 2003 , à la su i te d ' u n e 

aud ience qui s 'est dé rou l ée le 29 j a n v i e r 2003 sur la ques t i on de l 'appli­

ca t ion d e l 'ar t ic le 37 de la C o n v e n t i o n , la G r a n d e C h a m b r e a déc idé , p a r 

seize voix con t r e u n e , de r e j e t e r la d e m a n d e du G o u v e r n e m e n t du 27 août 

2001 l ' invi tant à rayer la r e q u ê t e du rôle sur la base d ' une déc la ra t ion 

un i l a t é r a l e faite p a r lui, et de poursu iv re l ' e x a m e n du fond de l 'affaire. 

27. Le 7 ma i 2003, dans le cad re de cet e x a m e n au fond, la G r a n d e 

C h a m b r e a d e m a n d é au G o u v e r n e m e n t de lui fourni r des d o c u m e n t s 

s u p p l é m e n t a i r e s , à savoir u n e copie du doss ier comple t du comi té a d m i ­

n i s t r a t i f de Diya rbak i r et l 'or iginal - u n e copie lui ayan t é té déjà c o m m u ­

n iquée le 21 d é c e m b r e 1995 - des r eg i s t r e s de g a r d e s à vue du poste de 

g e n d a r m e r i e de Bismil d ' aoû t 1994. P a r a i l leurs , ayan t e s t imé qu ' i l n 'y 

avait pas lieu de recuei l l i r des dépos i t ions o ra les ni de t en i r d ' aud i ence 

su r le fond (ar t ic le 59 §§ 1 et 3 in fine du r è g l e m e n t ) , la G r a n d e C h a m b r e 

a invité les pa r t i e s à c o m p l é t e r leurs obse rva t ions écr i tes finales sur le 
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fond qu 'e l les ava ien t déposées r e s p e c t i v e m e n t le 23 avril et le 4 ma i 2001 

d e v a n t la c h a m b r e . 

28. Avec ses observa t ions des 6 et 27 j u i n 2003, le G o u v e r n e m e n t a 

fourni à la C o u r le doss ier d e m a n d é pa r elle et l 'a informé q u e , b ien q u e 

les reg i s t res de g a r d e s à vue dus sen t ê t r e conservés p e n d a n t dix ans , il 

n 'ava i t pas pu r e t r o u v e r les reg i s t res o r ig inaux requ i s . Les d o c u m e n t s 

ainsi p rodu i t s ont é t é c o m m u n i q u é s au r e q u é r a n t , a u q u e l fut accordée la 

possibil i té de p r é s e n t e r des observa t ions à leur sujet. 

29. Le 27 juin 2003, les pa r t i e s ont déposé des conclusions complé­

m e n t a i r e s à leurs obse rva t ions finales sur le fond. 

30. Le 7 n o v e m b r e 2003, le r e q u é r a n t a ad re s sé ses c o m m e n t a i r e s sur 

les d o c u m e n t s fournis pa r le G o u v e r n e m e n t en j u i n 2003. 

31 . M. M. F i schbach , e m p ê c h é de c o n t i n u e r à s iéger d a n s l 'affaire, a 

é té r e m p l a c é le 15 j a n v i e r 2004 pa r M. G. Boncl lo , s u p p l é a n t (ar t ic le 24 

§ 3 du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

32. Le r e q u é r a n t , né en 1970, rés ide à So l l en tuna (Suède) . Les faits 

tels q u e p r é s e n t é s p a r les p a r t i e s peuven t se r é s u m e r c o m m e sui t . 

A. Les faits 

33. Le frère du r e q u é r a n t , M e h m e t Sal im Acar (fils de M e h m e t et 

Hi i sna , né à Bismil en 1963), fe rmier à A m b a r , vil lage du dis t r ic t de 

Bismil , d a n s le Sud-Est de la T u r q u i e , d i spa ru t le 20 aoû t 1994. Les 

c i r cons tances e n t o u r a n t sa d i spar i t ion p r ê t e n t à con t roverse e n t r e les 

pa r t i e s . 

34. Les faits tels q u e les a p r é s e n t é s le r e q u é r a n t sont exposés dans la 

sect ion 1 ci-dessous, les faits tels q u e p r é s e n t é s pa r le G o u v e r n e m e n t dans 

la sec t ion 2. U n r é s u m é des d o c u m e n t s p rodu i t s figure à la pa r t i e B. 

/. Les faits tels que présentés par le requérant 

35. Le 20 aoû t 1994, a lors q u e M e h m e t Sal im Acar t ravai l la i t dans un 

c h a m p de coton p rès d ' A m b a r , une R e n a u l t b lanche ou gr ise , dépou rvue 

de p laques d ' i m m a t r i c u l a t i o n , s ' a r r ê t a . D e u x h o m m e s a r m é s en civil - se 

p r é t e n d a n t policiers - en so r t i r en t et inv i tè ren t M e h m e t Sal im à les 

a c c o m p a g n e r p o u r les a ide r à t r ouve r un c e r t a i n c h a m p . M e h m e t Salim 

refusant de m o n t e r d a n s la vo i tu re , les deux h o m m e s le m e n a c è r e n t de 

leurs a r m e s . Ils lui p r i r en t a lors sa c a r t e d ' i den t i t é , lui a t t a c h è r e n t les 
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m a i n s , lui b a n d è r e n t les yeux, lui a s s e n è r e n t des coups de po ing à la t ê t e et 

d a n s l ' e s tomac , le forcèrent à m o n t e r d a n s la vo i tu re et d é m a r r è r e n t . 

36. Le fils de M e h m e t Sal im, Ihsan Acar , et un a u t r e fe rmier , I lhan 

Ezer , fu ren t t é m o i n s de la scène . U n e fois q u e la vo i tu re fut p a r t i e , Ihsan 

couru t chez lui et r a con t a à sa m è r e , Ha l i se Acar , ce qui vena i t de se 

passe r . Elle en in fo rma à son tour le chef du village. Abide Acar , la fille 

de M e h m e t Sa l im, avai t vu son pè r e assis su r la b a n q u e t t e a r r i è r e d ' u n e 

vo i tu re «de cou leur g r i se» qu i t r a v e r s a le village alors q u ' e l l e - m ê m e et 

u n e voisine lavaient du linge d a n s un cours d ' eau . U n a u t r e villageois 

a u r a i t vu q u e l q u ' u n e m m e n e r M e h m e t Sal im sur la rive où cinq h o m m e s 

a t t e n d a i e n t d a n s un a u t r e véhicule . M e h m e t Sal im avait les ma ins et les 

pieds liés, avait les yeux b a n d é s et é ta i t bâ i l lonné . Les deux voi tures 

a u r a i e n t pris la d i rec t ion de Bismil . O n n 'a plus eu de nouvel les de 

M e h m e t Sal im depu is lors. 

37. La famille de M e h m e t Sal im déposa p lus ieurs pé t i t ions et p la in tes 

au sujet de ce t t e d i spa r i t ion a u p r è s des a u t o r i t é s , dont le sous-préfet et les 

forces de g e n d a r m e r i e de Bismil , afin de savoir où et pou rquo i M e h m e t 

Sal im é ta i t d é t e n u . 

38. Aux envi rons d u 27 aoû t 1994, la s œ u r de M e h m e t Sa l im, Mel iha 

Dal , r e m i t en p e r s o n n e une pé t i t ion au sous-préfet de Diya rbak i r à propos 

de la d i spa r i t ion de son f rère . Après avoir lu la pé t i t ion et s ' ê t re e n t r e t e n u 

au t é l éphone en la p résence de la j e u n e f e m m e avec A h m e t K o r k m a z , 

sous-officier de g e n d a r m e r i e , le sous-préfet déc l a r a à l ' in té ressée q u e 

M c h m e t Sal im é ta i t aux ma ins de l 'Etat et qu 'e l le ne pouvai t r ien faire 

p o u r le m o m e n t . 

39. Alors qu 'e l le qu i t t a i t le b u r e a u du sous-préfet , un fonc t ionnai re de 

police, M c h m e t §en , s ' approcha de Mel iha D a l ; il s'offrit à se r e n s e i g n e r 

sur son frère , avec un ami , au «l ieu de t o r t u r e » du poste de g e n d a r m e r i e 

de Bismil . Ce fonc t ionnai re de police appe la Mel iha Dal trois j o u r s plus 

t a rd et lui i nd iqua avoir vu M e h m e t Sa l im à la g e n d a r m e r i e de Bismil et 

il lui dit qu ' i l pouvait a p p o r t e r au d é t e n u des v ê t e m e n t s et des c i g a r e t t e s . 

Mel iha Da l alla lui en c h e r c h e r ; le policier lui aff i rma alors qu ' i l les 

r e m e t t r a i t à son frère un ou d e u x j o u r s plus t a rd . Le 31 août 1994, il 

appe la Mel iha Dal u n e nouvel le fois pour lui s igna le r q u e l'on avait 

e m m e n é son frère du pos te de g e n d a r m e r i e de Bismil pour une des t i ­

na t ion qu i lui é ta i t i nconnue . 

40. Le 29 aoû t 1994, H ù s n a Acar , la m è r e de M e h m e t Sa l im, déposa 

a u p r è s du p r o c u r e u r de Bismil une d e m a n d e d ' e n q u ê t e sur la d i spa r i t ion 

de son fils. Le 2 s e p t e m b r e 1994, le p r o c u r e u r recuei l l i t les dépos i t ions de 

H ù s n a , Ha l i se et Ih san Aca r ainsi que du fe rmier i l h a n Ezer . 

4 1 . Le 19 oc tobre 1994, Llùsna Acar d e m a n d a au p a r q u e t de Bismil où 

en é ta i t l ' e n q u ê t e , ma i s elle ne reçut a u c u n e r éponse . 

42. Par des l e t t r e s des 29 n o v e m b r e 1994 et 19 j a n v i e r 1995, le 

r e q u é r a n t p r ia le p r o c u r e u r près la cour de s û r e t é de l 'E ta t de D iya rbak i r 
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de faire r e c h e r c h e r son f rère , M e h m e t Sal im. Ces l e t t r e s d e m e u r è r e n t 

sans r éponse . 

43 . Le 15 m a r s 1995, le p r o c u r e u r de Bismil écrivit au c o m m a n d a n t de 

la g e n d a r m e r i e de c e t t e ville afin d ' ob t en i r u n e r éponse à sa d e m a n d e 

c o n c e r n a n t ce t t e affaire. II lui a d r e s s a une nouvel le l e t t r e le 17 m a i 1995 

afin de d é t e r m i n e r si la d é t e n t i o n de M e h m e t Sal im Acar pouvai t avoir eu 

des mot iva t ions pol i t iques . 

44. Le 20 ju i l l e t 1995, le r e q u é r a n t sollicita a u p r è s du p a r q u e t de 

Bismil des r e n s e i g n e m e n t s su r le cas de M e h m e t Sal im Acar et accusa les 

g e n d a r m e s Izzet in et A h m e t ainsi que le g a r d e de village H a r u n Aca d ' ê t r e 

responsab les de l ' en l èvemen t de son frère. 

45 . Les 26 et 27 juillet 1995, le r e q u é r a n t a d r e s s a des l e t t r e s au 

m i n i s t r e des Dro i t s de l ' H o m m e et au min i s t r e de la J u s t i c e ; il chercha i t 

à savoir où se t rouva i t son frère et c o m m e n t il a l lai t . Le 24 aoû t 1995, le 

min i s t r e des Dro i t s de l ' H o m m e l ' informa q u e sa d e m a n d e avait é té 

t r a n s m i s e au b u r e a u du préfe t de Diyarbak i r . D a n s sa r éponse du 30 août 

1995, le r e q u é r a n t p r ia le min i s t r e des Dro i t s de l ' H o m m e de veiller à la 

sécur i t é de son frère et de p r e n d r e des m e s u r e s d ' u r g e n c e . 

46 . Le H s e p t e m b r e 1995, des g e n d a r m e s recue i l l i ren t de nouvel les 

dépos i t ions de H ù s n a , Hal i se et î h san Acar . 

47. Le 22 s e p t e m b r e 1995, le r e q u é r a n t s ' e n t r e t i n t au t é l éphone avec 

le cap i t a ine de g e n d a r m e r i e I r fan O d a b a § , du c o m m a n d e m e n t de la 

g e n d a r m e r i e de Bismil , qui lui ind iqua qu 'on ignora i t où se t rouvai t 

M e h m e t Sal im Acar et lui posa la ques t i on de savoir si les a u t e u r s de 

l ' en lèvemen t ava ien t fait une d e m a n d e de r ançon . Le r e q u é r a n t r épondi t 

q u e non, ma i s qu ' i l pa ie ra i t pour ob ten i r la l ibé ra t ion de son f rère . 

48. Le 27 s e p t e m b r e 1995, un inconnu pri t con tac t avec le r e q u é r a n t ; il 

lui d e m a n d a u n mil l iard cent mil l ions de livres t u r q u e s en é c h a n g e de la 

l ibé ra t ion de son f rère . Le r e q u é r a n t a ccep t a i m m é d i a t e m e n t . L ' inconnu 

ind iqua à l ' in té ressé que son frère sera i t i n t e r r o g é au c o m m a n d e m e n t de 

la g e n d a r m e r i e de Bismil et q u e l u i -même p o u r r a i t r e n c o n t r e r son frère 

moins d ' une s e m a i n e plus t a r d . 

49. Le 5 oc tobre 1995, un h o m m e du n o m de M u r â t e n t r a en contac t 

avec la famil le de M e h m e t Sa l im et l ' informa que celui-ci avai t é té d é t e n u 

à Bolu puis sur une base mi l i t a i re . Il é ta i t vivant et t ravai l la i t c o m m e 

agen t des a u t o r i t é s . P o u r o b t e n i r sa l ibéra t ion , la famille devra i t se 

s o u m e t t r e aux condi t ions du c o m m a n d a n t du r é g i m e n t de Diyarbaki r , à 

savoir ne pas révé le r le n o m de ceux qu i ava ien t enlevé M e h m e t Sa l im, 

l ' endroi t où celui-ci avait é té d é t e n u et pa r qui . La famil le refusa de se 

pl ier à ces ex igences . Le 10 oc tobre 1995, M u r a l e n t r a à nouveau en 

con tac t avec la famille et lui d e m a n d a de r e c o n s i d é r e r sa posi t ion car 

s inon M e h m e t Sal im ne sera i t pas r e l âché . 

50. Le 25 oc tobre 1995, Me l iha Dal déc l a r a a u c o m m a n d e m e n t de la 

g e n d a r m e r i e de Bismil q u e , selon elle, les officiers de g e n d a r m e r i e Izzet 
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C u r a i et A h m e t K o r k m a z ainsi q u e H a r u n Aca, anc ien m e m b r e du P K K 

(Par t i des t rava i l l eurs du K u r d i s t a n ) qu i é ta i t devenu g a r d e de vil lage, 

é t a i e n t r e sponsab les de l ' en lèvemen t de son frère . 

51. Le 30 oc tobre 1995, la ma i son de Mel iha Dal fut a t t a q u é e pa r des 

agen t s de la sect ion a n t i t e r r o r i s m e de la police de D i y a r b a k i r ; ils 

m e n a c è r e n t de mor t ce t t e f e m m e et t e n t è r e n t d ' en lever son fils âgé de 

douze ans . 

52. En n o v e m b r e 1995, le c o m m a n d e m e n t cen t r a l de la g e n d a r m e r i e 

de Diya rbak i r in forma le r e q u é r a n t q u e ce n ' é t a i t pas la g e n d a r m e r i e qu i 

avai t a p p r é h e n d é son frère, mais q u e celui-ci avai t é té enlevé pa r deux 

civils non identif iés qui se p r é t e n d a i e n t policiers . 

53. Le r e q u é r a n t déposa auss i une pé t i t ion su r la d i spa r i t ion de son 

frère a u p r è s de la commiss ion d ' e n q u ê t e sur les dro i t s de l ' h o m m e de la 

G r a n d e A s s e m b l é e na t iona le de T u r q u i e . Le 1" d é c e m b r e 1995, le b u r e a u 

du préfet de Diyarbak i r in forma la commiss ion d ' e n q u ê t e sur les droi t s de 

l ' h o m m e , en r éponse à une d e m a n d e d e celle-ci, q u e l 'affaire avait fait 

l 'objet d ' inves t iga t ions , q u e les deux g e n d a r m e s dont le r e q u é r a n t et sa 

s œ u r avaient d o n n é le n o m n 'ava ien t pas a p p r é h e n d é M e h m e t Sal im, 

q u e celui-ci avai t é té enlevé pa r deux individus non identif iés et que 

l ' e n q u ê t e du p r o c u r e u r de Bismil se poursu iva i t . La commiss ion d ' en ­

q u ê t e sur les d ro i t s de l ' h o m m e t r a n s m i t ces r e n s e i g n e m e n t s au r e q u é ­

r a n t le 18 d é c e m b r e 1995. 

54. Le 10 j u i n 1996, Hi i sna Acar d e m a n d a au p r o c u r e u r de Bismil où 

en é ta i t l ' e n q u ê t e . 

55. Le 17 j u i n 1996, le p r o c u r e u r de Bismil décl ina sa c o m p é t e n c e 

(gorevsizlik karan) et se dessais i t de l ' e n q u ê t e ouve r t e con t r e les officiers 

de g e n d a r m e r i e izzet C u r a i et A h m e t Babayigi t ainsi que con t r e le g a r d e 

de village H a r u n Aca au profil du comi té a d m i n i s t r a t i f de Diyarbak i r afin 

q u e celui-ci prî t de nouvel les m e s u r e s en ve r tu de la loi sur les pou r su i t e s à 

l ' encon t re des fonc t ionna i res (Memurin Muhakernati Kanunu). 

56. Le 25 n o v e m b r e 1996, Me l iha Da l d e m a n d a au préfet de 

Diyarbakir d 'ouvr i r une e n q u ê t e sur la d i spa r i t ion de M e h m e t Sal im. 

Le 10 d é c e m b r e 1996, le r e q u é r a n t écrivit au p ré s iden t de la T u r q u i e 

et déposa une nouvel le pé t i t ion a u p r è s du comi té a d m i n i s t r a t i f de 

Diyarbak i r . Le 11 d é c e m b r e 1996, H ù s n a Acar ad re s sa une l e t t r e au 

p ré s iden t de la T u r q u i e et au min i s t r e de l ' I n t é r i eu r p o u r l eur d e m a n d e r 

d ' e n q u ê t e r sur la d i spa r i t i on de son fils, M e h m e t Sal im. Les deux pé t i t ions 

furent t r a n s m i s e s au b u r e a u du sous-préfet de B a t m a n . 

57. Le 17 j a n v i e r 1997, le préfet de D iya rbak i r in forma M e l i h a Dal , en 

r éponse à la pé t i t ion qu 'e l l e avait déposée le 25 n o v e m b r e 1996, q u e le 

parquet de Bismil avait p rocédé à u n e e n q u ê t e mais q u e les a u t e u r s de 

l ' en lèvement de son frère n ' ava ien t pu ê t r e identif iés . 

58. Le 23 j a n v i e r 1997, le comi té a d m i n i s t r a t i f de Diya rbak i r décida , 

faute de p reuves suff isantes , de ne pas e n g a g e r de pou r su i t e s con t re les 
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deux officiers de g e n d a r m e r i e et le g a r d e de vil lage. Le Conse i l d 'E ta t 

(Damstay) conf i rma ce t t e décis ion le 14 j a n v i e r 2000. 

59. Le 2 février 2000 à 23 h e u r e s , Mel iha Dal ainsi q u e H ù s n a et Hal ise 

Acar r e g a r d a i e n t les ac tua l i t é s sur la cha îne N T V lorsque le j o u r n a l i s t e 

a n n o n ç a q u e q u a t r e h o m m e s , don t l 'un se n o m m a i t M e h m e t Sal im Acar , 

ava ien t é té a p p r é h e n d é s à Diyarbak i r . P a r m i les pho tos qui furent 

m o n t r é e s de ces h o m m e s , elles r e c o n n u r e n t t ou t e s les t rois M e h m e t 

Sal im Acar . Elles c o n t i n u è r e n t à r e g a r d e r les a c tua l i t é s t o u t e la nu i t et le 

v i ren t à nouveau le l e n d e m a i n au j o u r n a l télévisé de 8 h e u r e s . 

60. Le 4 février 2000, Me l iha Dal ainsi q u e Hi i sna et Ha l i se Acar 

i n f o r m è r e n t le p r o c u r e u r de Bismil en p e r s o n n e de ce qu 'e l les ava ien t vu. 

Le p r o c u r e u r t é l é p h o n a au p a r q u e t de Diya rbak i r et in fo rma ces f e m m e s 

pa r la sui te que trois h o m m e s du n o m de M e h m e t Sal im Acar ava ien t é té 

a p p r é h e n d é s mais que , à l ' except ion du nom, leurs c a r a c t é r i s t i q u e s 

s igna lé t iques ne coïncidaient pas avec celles de leur p a r e n t . 

61 . Deux j o u r s plus t a rd , le p r o c u r e u r de Bismil i n fo rma M e l i h a Dal 

q u e son frère avait b ien é té a r r ê t é , qu ' i l é ta i t d é t e n u à la pr ison de Mus. et 

qu ' i l se ra i t re lâché une fois qu ' i l a u r a i t fait une d é c l a r a t i o n . 

62. Le 16 février 2000, Mel iha Dal i nd iqua au p r o c u r e u r de Diyarbak i r 

qu 'e l le avait vu son frère à la télévision et d e m a n d a ce qu ' i l é ta i t advenu 

de lui. Le p r o c u r e u r la renvoya au pos te de police de §ehi t l ik , qu i à son 

tou r la renvoya à la d i rec t ion de la police en vue d ' une vérif icat ion sur les 

fichiers i n f o r m a t i q u e s de la police. O n lui dit a lors qu 'e l l e recevra i t des 

in format ions sur son frère et on l ' invita à pa r t i r . La d i rec t ion de la police 

ne lui fourni t a u c u n r e n s e i g n e m e n t pa r la su i te . 

63 . Le 18 février 2000, Me l iha Dal fit une d e m a n d e s imi la i re auprès 

du b u r e a u du préfe t de Diya rbak i r ; là encore , on la renvoya au poste 

de police de §ehi t l ik , d 'où on la renvoya à la sec t ion a n t i t e r r o r i s m e ; un 

policier recuei l l i t a lors sa d é c l a r a t i o n et pr i t ses coo rdonnées . Au bout 

d ' u n e h e u r e envi ron , elle s ' en t end i t d i re q u e son frère ne voulait pas voir 

sa famil le . C o m m e elle refusai t d ' a d m e t t r e ce t t e r é p o n s e et ins is ta i t poul­

ie voir, on l ' invita à pa r t i r . O n l ' in forma trois j o u r s plus t a rd q u ' e n fait son 

frère ne se t rouvai t pas à la sect ion a n t i t e r r o r i s m e . O n lui conseil la pa r la 

su i te de se r e n d r e à la pr i son de M u § . Lorsqu ' e l l e y alla a c c o m p a g n é e de 

I h s a n Acar , on leur m o n t r a q u e l q u ' u n qui n ' é t a i t pas M e h m e t Sal im Acar . 

64. Le 23 m a r s 2000, t rois m e m b r e s de la sect ion a n t i t e r r o r i s m e se 

r e n d i r e n t chez Hal i se Acar pour lui d e m a n d e r un ex t r a i t d ' é t a t civil 

c o n c e r n a n t sa famil le . Ils lui exp l iquè ren t qu ' i l s r e c h e r c h a i e n t M e h m e t 

Sal im Acar d a n s t o u t e la T u r q u i e et qu ' i l n ' é t a i t pas é tabl i qu ' i l fût m o r t . 

65. D ' a p r è s la décision du 2 m a i 2000 p a r l aque l le le p r o c u r e u r de Mu§ 

déc l ina sa c o m p é t e n c e , l ' h o m m e placé en d é t e n t i o n provisoire à Mu§ étai t 

u n ce r t a in M e h m e t Salih Acar , don t l ' année de na i ssance et les p a r e n t s ne 

c o r r e s p o n d a i e n t pas aux indica t ions re la t ives au frère du r e q u é r a n t . 
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66. Le 11 ma i 2000, Mel iha Dal d e m a n d a au p r o c u r e u r de Diya rbak i r 

de p rocéde r à une e n q u ê t e afin de découvr i r c o m m e n t il se faisait q u e l 'on 

eû t vu son frère , M e h m e t Sal im Acar , aux ac tua l i t é s té lévisées . 

67. Le 30 ma i 2000, le p a r q u e t de Diya rbak i r déc ida de ne pas ouvri r 

d ' e n q u ê t e (lapiksizlik karan) c o m m e l'y invitai t la d e m a n d e du 11 ma i 2000. 

68. Plus t a rd d a n s l ' année 2000, Me l iha Da l s ' en t r e t i n t avec un a g e n t 

p é n i t e n t i a i r e de la pr i son de Mu§ . Ce fonc t ionnai re conf i rma avoir vu 

M e h m e t Sal im Acar lorsqu ' i l avait é t é a r r ê t é avec cinq ou six a u t r e s 

h o m m e s et e m m e n é à la pr ison de Mu§. D ' a p r è s Me l iha Dal , la descr ip­

t ion q u e le fonc t ionnai re lui fit de M c h m e t Sal im co r r e sponda i t a u x t r a i t s 

de son f rère . 

2. Les faits tels que présentés par le Gouvernement 

69. Le 29 aoû t 1994, la m è r e du r e q u é r a n t saisit le p a r q u e t de Bismil 

d ' une d e m a n d e t e n d a n t à l ' ouver tu re d 'une e n q u ê t e afin de découvr i r où 

se t rouvai t son fils, M e h m e t Sal im Acar , q u e deux h o m m e s ava ien t enlevé. 

70. Le p r o c u r e u r ouvri t une e n q u ê t e au cours de laquel le furent 

recuei l l ies les déc l a ra t ions de H ù s n a et Ha l i se Acar ainsi q u e des d e u x 

t é m o i n s ocula i res des é v é n e m e n t s , I h s a n Aca r et i lhan Ezer . i h s a n Acar 

i nd iqua q u e deux h o m m e s p a r l a n t t u rc , p o r t a n t c h a p e a u et l u n e t t e s , 

ava ien t d e m a n d é à son pè r e de leur m o n t r e r sa c a r t e d ' i den t i t é et qu ' i l s 

l 'avaient a lors fait m o n t e r d a n s une vo i tu re gr ise d é m u n i e de p l aques 

d ' i m m a t r i c u l a t i o n , i l han Ezer déc la ra q u ' u n e R e n a u l t T X grise sans 

p l aques d ' i m m a t r i c u l a t i o n s 'é ta i t a p p r o c h é e d ' eux , q u e l 'un des deux 

h o m m e s qu i se t rouva ien t clans la vo i tu re , s ' exp r ima ien t avec un accent 

de l 'Anatol ie occ iden ta le et p o r t a i e n t des l u n e t t e s , les avait obligés à 

m o n t r e r l eur c a r t e d ' i den t i t é en a f f i rmant qu ' i l s é t a i en t fonc t ionna i res 

de police. Ces h o m m e s ne r e n d i r e n t pas sa ca r t e d ' i den t i t é à M e h m e t 

S a l i m ; ils a f f i rmèrent qu ' i ls le r a m è n e r a i e n t une fois qu ' i l leur a u r a i t 

m o n t r é les t e r r e s d 'une c e r t a i n e p e r s o n n e . 

71. Le 19 oc tobre 1994, H ù s n a Acar déposa une a u t r e r e q u ê t e a u p r è s 

du p r o c u r e u r de Bismil . 

72. Le 15 m a r s 1995, le p r o c u r e u r de Bismil c h a r g e a le c o m m a n ­

d e m e n t de la g e n d a r m e r i e de Bismil d ' e n q u ê t e r p o u r d é t e r m i n e r si 

M e h m e t Sal im Acar avait ou non é t é enlevé. P a r une l e t t r e du 17 m a i 

1995, il d e m a n d a au c o m m a n d a n t de la g e n d a r m e r i e de Bismil des 

r e n s e i g n e m e n t s sur l 'affaire. 

73. Le 20 ju i l l e t 1995, le r e q u é r a n t écrivit au p r o c u r e u r de B i smi l ; il 

aff i rmait q u e le g a r d e de vil lage H a r u n Aca, le cap i t a ine de g e n d a r m e r i e 

Izzet in et u n officier de g e n d a r m e r i e se p r é n o m m a n t A h m e t é t a i en t 

impl iqués dans l ' en lèvemen t de son f rère . Sur la foi de ce t t e l e t t r e , le 

p r o c u r e u r déc ida de p rocéde r à l ' audi t ion des p e r s o n n e s ainsi visées 

et convoqua à des fins d ' aud i t i on tous les officiers de g e n d a r m e r i e 
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p r é n o m m é s A h m e t qui é t a i en t en pos te à la g e n d a r m e r i e de Bismil au 

m o m e n t des faits l i t ig ieux. 

74. Le 8 s e p t e m b r e 1995, des g e n d a r m e s recue i l l i ren t les dépos i t ions 

de H ù s n a , Ha l i se et i h san Aca r ainsi que de i l han Ezer . Le r e q u é r a n t 

ayan t a l légué q u e deux officiers de la g e n d a r m e r i e de Bismil et un garde 

de village local avaient e m m e n é M e h m e t Sal im Acar , les g e n d a r m e s 

d e m a n d è r e n t à i l han Ezer si les a u t e u r s de l ' en lèvemen t de M e h m e t 

Sa l im A c a r t rava i l la ien t à la g e n d a r m e r i e de Bismil , ce qu' i l d é m e n t i t . Il 

préc isa q u e le c o m p o r t e m e n t de M e h m e t Sal im Acar n 'avai t pas d é m o n t r é 

qu ' i l connû t ces h o m m e s . 

75. Le 25 oc tobre 1995, I lhan Ezer fit une déc la ra t ion devan t le no ta i re 

de B i smi l ; il y ind iqua qu ' i l avait vu les h o m m e s ayant enlevé M e h m e t 

Sal im Acar et qu ' i l ne s 'agissai t pas du cap i t a ine izzet C u r a i et du 

s e rgen t A h m e t , c o m m e le r e q u é r a n t l 'a l léguai t . 

76. Le 6 n o v e m b r e 1995, le p r o c u r e u r de Bismil recuei l l i t une décla­

ra t ion de l'officier de g e n d a r m e r i e A h m e t Uya r , qu i i nd iqua qu ' i l venai t 

de p r e n d r e ses fonctions au m o m e n t de l ' incident et qu ' i l ignora i t tout de 

celui-ci. Il précisa que deux a u t r e s officiers de g e n d a r m e r i e se 

p r é n o m m a i e n t A h m e t , à savoir A h m e t K o r k m a z , qui avai t é té t ué par le 

PKJv, et A h m e t Babayigi t , qui avai t é t é m u t é d a n s une a u t r e rég ion pour 

ra i sons méd ica les . 

77. Le 23 n o v e m b r e 1995, H a r u n Aca fit une d é c l a r a t i o n à la 

g e n d a r m e r i e et au p r o c u r e u r de Bismi l ; à ce t t e occasion, il r emi t un 

d o c u m e n t p r o u v a n t qu ' i l ne se t rouva i t pas à Bismil e n t r e le 19 ju i l le t et 

le 6 s e p t e m b r e 1994, pér iode p e n d a n t laquel le il avai t pa r t i c ipé à une 

o p é r a t i o n des forces de l 'ordre à M a r d i n . 

78. Le 17 j u i n 1996, le p r o c u r e u r de Bismil décl ina sa c o m p é t e n c e et 

renvoya l 'affaire devan t le comi té a d m i n i s t r a t i f de Diya rbak i r . Celui-ci 

c h a r g e a le cap i t a ine i r fan Odabas . de d i r ige r l ' enquê te sur les a l légat ions 

du r e q u é r a n t selon lesquel les le frère de celui-ci avait é té placé en 

d é t e n t i o n p a r le cap i t a ine de g e n d a r m e r i e izzet C u r a i et le sous-officicr 

de g e n d a r m e r i e A h m e t Babayigi t , condu i t s pa r H a r u n Aca , g a r d e de 

village t e m p o r a i r e . 

79. Le 9 d é c e m b r e 1996, i l h a n Ezer fit une a u t r e déc l a r a t i on à la 

g e n d a r m e r i e ; il y ind iqua qu ' i l conna i ssa i t t r ès b ien le cap i t a ine Izzet et 

le sous-officier A h m e t et qu ' i l s n ' é t a i e n t a s s u r é m e n t pas les h o m m e s qui 

ava ien t enlevé M e h m e t Sal im Acar . 

80. Le 25 d é c e m b r e 1996, la g e n d a r m e r i e recueil l i t une dépos i t ion du 

sous-officier A h m e t Babayigi t , qui ind iqua n 'avoir pas é t é t é m o i n de 

l ' incident et ne r i en savoir à ce sujet . 

8 1 . Le 1" j a n v i e r 1997, la g e n d a r m e r i e recueil l i t une déc l a r a t i on 

du cap i t a ine Izzet C u r a i , qu i n ia q u e M e h m e t Sal im Acar eû t é té 

a p p r é h e n d é et d é t e n u . 
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82. Le 23 janvier 1997, e s t i m a n t qu ' i l n'y avait pas su f f i samment 

de p reuves pour e n g a g e r des pou r su i t e s con t r e îzzet C u r a i , A h m e t 

Babayigit ou H a r u n Aca, le comi t é a d m i n i s t r a t i f p rononça un non-l ieu. 

83 . M e h m e t Sal im Acar a é té por té sur la liste des p e r s o n n e s q u e les 

forces de g e n d a r m e r i e r e c h e r c h e n t à t r ave r s t ou t e la T u r q u i e , et les 

r e che rches se poursu iven t . 

84. L ' h o m m e qui a é té a p p r é h e n d é et q u e l 'on a vu lors d ' ac tua l i t é s 

té lévisées en février 2000 n ' é t a i t pas le frère du r e q u é r a n t . P lus ieurs 

d é t e n u s po r t en t le m ê m e n o m q u e lui. Toute fo i s , leurs d a t e et lieu de 

na i ssance et l eurs t r a i t s pa r t i cu l i e r s sont d i f férents des s iens . 

B. Documents produits par les parties 

85. Les pa r t i e s on t p rodui t d ivers d o c u m e n t s c o n c e r n a n t l ' e n q u ê t e sur 

l ' en lèvement de M c h m e t Sal im A c a r ' . 

/. Demandes adressées par les proches de Mehmet Salim Acar aux autorités 

entre le 29 août 1994 et le 11 décembre 1996 

86. Le 29 aoû t 1994, H û s n a Aca r déposa u n e r e q u ê t e a u p r è s du 

p a r q u e t de B i smi l ; elle d e m a n d a i t q u ' u n e e n q u ê t e fût m e n é e sur la 

d i spa r i t ion de son fils, M e h m e t Salih Acar , qui avait é té enlevé dix j o u r s 

a u p a r a v a n t p a r d e u x inconnus - a r m é s de ka lachnikovs et en civil - qui se 

t rouva ien t d a n s un tax i . D a n s sa r e q u ê t e , H ù s n a Aca r ind iqua i t en o u t r e 

q u e sa famille avait déjà fait des d é m a r c h e s a u p r è s de la g e n d a r m e r i e et 

de la police, qu i lui ava ien t r é p o n d u ne r i en savoir à ce sujet . H ù s n a Acar 

pr iai t le p r o c u r e u r de d o n n e r les ins t ruc t ions nécessa i res afin que son fils 

fût r e t rouvé le plus vi te possible. 

87. Le 19 oc tobre 1994, H ù s n a Acar déposa une seconde r e q u ê t e 

a u p r è s du p r o c u r e u r de B i smi l ; elle y d e m a n d a i t une e n q u ê t e sur la 

d i spa r i t ion de son fils. Elle invitai t le p r o c u r e u r en pa r t i cu l i e r à vérifier si 

son fils avait é té a p p r é h e n d é et é ta i t d é t e n u pa r les forces de l 'o rdre . 

88. Le 20 ju i l le t 1995, le r e q u é r a n t ad res sa au p r o c u r e u r de Bismil une 

l e t t r e p a r laquel le il d e m a n d a i t q u e sa famille fût au to r i s ée à r e n d r e visite 

à son frère M e h m e t Sal im A c a r qu i , d ' a p r è s lui, avait é té a p p r é h e n d é en 

aoû t 1994 par le c o m m a n d a n t de la g e n d a r m e r i e de Bismil . Le r e q u é r a n t 

i nd iqua q u e le cap i t a ine de g e n d a r m e r i e Izze t in , le sous-officier A h m e t e t 

H a r u n Aca, un h a b i t a n t d ' A m b a r , é t a i en t r e sponsab les de la vie de son 

frère. 

1. Dans le résumé des documents produits par les parties, la Cour utilise les noms des 
personnes tels qu'ils sont cités dans les documents dont il s'agit, où ils ne sont pas 
nécessairement orthographiés de la manière correcte. 
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89. P a r une l e t t r e a d r e s s é e le 26 ju i l le t 1995 au m i n i s t è r e des Droi ts de 

l ' H o m m e , le r e q u é r a n t a l l égua que son frère M e h m e t Sal im Acar avai t é té 

a p p r é h e n d é en aoû t 1994 par le cap i t a ine îzzc t in , le sous-officier A h m e t et 

l ' agent de la con t re -guér i l l a H a r u n Aca, et q u e depu i s lors son frère é ta i t 

d é t e n u au c o m m a n d e m e n t de la g e n d a r m e r i e de Bismil . Il précisai t que sa 

famille n 'avai t reçu de réponse positive ni du p r o c u r e u r de Bismil ni de la 

cour de sû re t é de l 'Etat de Diyarbak i r à laquel le elle s 'é ta i t ad re s sée et 

qu 'e l l e se t rouvai t d é s e m p a r é e car elle n 'avai t pas é té a u t o r i s é e à e n t r e r 

en con tac t avec M e h m e t Sa l im alors que selon ce r t a in s t é m o i n s il é ta i t 

d é t e n u . 

90. Le r e q u é r a n t a d r e s s a u n e pé t i t ion a n a l o g u e au m i n i s t è r e de la 

J u s t i c e le 27 ju i l le t 1995. 

9 1 . L ' in té ressé envoya u n e nouvelle l e t t r e au min i s t è r e des Droi t s de 

l ' H o m m e le 30 août 1995 ; il y ind iqua i t q u ' e n plus de ce qu' i l avait dit dans 

sa l e t t r e du 26 juillet 1995, il avait appr i s d 'un fonct ionnai re , qui souha i ta i t 

g a r d e r l ' anonymat , que son frère M e h m e t Sal im Acar avait é té placé en 

d é t e n t i o n pa r le cap i t a ine Izzet C u r a sur la base d ' in format ions fournies 

pa r le «con fe s seu r» ' H a r u n Aca. Après avoir i n t e r rogé M e h m e t Sal im, le 

cap i t a ine izzet avait conclu qu' i l é ta i t innocent et q u e les in format ions de 

H a r u n Aca é ta ien t inexac tes . Toutefois , c o m m e le cap i t a ine îzzet r edou ta i t 

des sanct ions pour avoir d é t e n u M e h m e t Sal im au secret et p e n d a n t t rop 

l o n g t e m p s , pour lui avoir refusé les soins m é d i c a u x nécessa i res et pour 

n 'avoir pas respecté ses dro i t s de la défense , le cap i t a ine Izzet avait 

m a i n t e n u M e h m e t Sal im en d é t e n t i o n . E s t i m a n t q u e le cap i t a ine Izzet 

r i squai t de t u e r son frère pour d i s s imule r les choses, le r e q u é r a n t 

d e m a n d a i t au min i s t è re des Dro i t s de l ' H o m m e d ' in t e rven i r d ' u rg en ce . 

92. D a n s une pé t i t ion non d a t é e , H ù s n a Acar d e m a n d a à la 

commiss ion d ' e n q u ê t e sur les d ro i t s de l ' h o m m e de la G r a n d e Assemblée 

na t iona l e de T u r q u i e d ' e x a m i n e r le cas de son (ils Salih A c a r ; elle affir­

m a i t qu ' i l avai t é t é p lacé en d é t e n t i o n p a r le c a p i t a i n e îzze t , de la 

g e n d a r m e r i e d ' A m b a r , le 6 ju i l l e t 1994, et qu 'e l le n ' en avait pas eu de 

nouvel les depu i s . H ù s n a Acar ad re s sa des pé t i t ions ana logues , é g a l e m e n t 

non d a t é e s , au c e n t r e des d ro i t s de l ' h o m m e d ' A n k a r a , au préfe t d e 

Diyarbakir et au c o m m a n d e m e n t géné ra l de la g e n d a r m e r i e à A n k a r a . 

93 . Le 10 n o v e m b r e 1995, le p rés iden t de la commiss ion d ' e n q u ê t e sur 

les d ro i t s de l ' h o m m e de la G r a n d e A s s e m b l é e na t iona l e de T u r q u i e 

informa le r e q u é r a n t que la pé t i t ion c o n c e r n a n t Sal im Acar avait 

é té e n r e g i s t r é e le 3 n o v e m b r e 1995 sous le n u m é r o 4467/2872, que la 

ques t i on ferait l 'objet d ' une e n q u ê t e don t les r é su l t a t s s e ra i en t c o m m u ­

n iqués à l ' in té ressé . 

1. Le mot turc «itirafçt» désigne un membre repenti d'une organisation illégale qui fournit 

aux autorités des informations sur cette organisation. 
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94. Le 10 j u i n 1996, Hi i sna Aca r ad re s sa au p r o c u r e u r de Bismil une 

l e t t r e par laquel le elle l ' invitait à lui d o n n e r des in fo rma t ions sur les 

m e s u r e s pr i ses d a n s le c ad re de l ' e n q u ê t e sur l ' en l èvemen t de son fils 

M c h m e t Sal im Acar, p e r p é t r é le 29 août 1994 par le c a p i t a i n e îzzet 

C u r a i et le se rgen t A h m e t K o r k m a z . Elle aff irmait en o u t r e q u e , le j o u r 

où son fils avai t é t é enlevé, deux a u t r e s h o m m e s - don t elle n ' i nd iqua i t pas 

le nom - ava ien t é té enlevés d a n s la m ê m e vo i tu re , q u e l 'un d ' e u x avai t é té 

re lâché et q u e son fils avait d ' abo rd é té e m m e n é à Bismil , puis à C t n a r et 

enfin à Diyarbak i r . 

95 . Le 5 août 1996, Hi isna Acar d e m a n d a au min i s t è r e de l ' In té r i eur 

de p r e n d r e les m e s u r e s nécessa i res pour découvr i r si son fils, M e h m e t 

Salim Acar , qui avai t é té enlevé en 1994 d a n s un taxi b lanc pa r deux 

p e r s o n n e s don t elle ignora i t l ' i den t i t é , é ta i t mor t ou toujours en vie. 

96. Le 23 aoû t 1996, H ù s n a Aca r et Ha l i se Aca r p o r t è r e n t p la in te a u p r è s 

du p rocu reu r de Bismil pour e n l è v e m e n t et d i spar i t ion . Elles a f f i rmèren t 

que , trois j o u r s avan t sa d ispar i t ion , M e h m e t Sal im Acar s 'é ta i t quere l l é 

avec M e h m e t Açan, qu i hab i ta i t A m b a r , au sujet d ' une p o m p e . M c h m e t 

Açan a u r a i t dit à M e h m e t Sal im qu' i l « d i s p a r a î t r a i t » sans a u c u n d o u t e 

dans un déla i de trois j ou r s au plus . Trois j o u r s plus t a rd , M e h m e t Salim 

avait é t é e m m e n é par le cap i t a ine izzet in, M e h m e t Açan et H a r u n Açan. 

H ù s n a et Ha l i se Acar d e m a n d a i e n t au p rocu reu r d 'ouvri r u n e e n q u ê t e et 

de r e m e t t r e les t rois a u t e u r s de l ' en lèvemen t à la just ice. 

97. Le 25 n o v e m b r e 1996, Mel iha Dal ad res sa une p la in te au préfet 

de D i y a r b a k i r ; elle aff irmait que son frère M e h m e t Sal im Acar s 'é tai t 

q u e r e l l é avec les frères M c h m e t et H a r u n Açan . A c e t t e occasion, H a r u n 

Açan l 'avait m e n a c é de m o r t . T ro i s j o u r s plus t a rd , son frère avai t é té 

e m m e n é pa r le cap i t a ine îzze t in , M e h m e t et H a r u n Açan . Me l iha Dal 

déc l a r a en o u t r e que les r e q u ê t e et pé t i t ion q u e Hal i se et Hi i sna Acar 

ava ien t déposées a u p r è s d u p r o c u r e u r de Bismil et du m i n i s t è r e de 

l ' I n t é r i eu r n ' ava ien t abou t i à a u c u n r é su l t a t et q u e le sous-préfe t de 

Bismil et les services de g e n d a r m e r i e de Bismil n ' ava ien t pas m ê m e 

con tac t é Hal i se e t /ou Hi i sna Aca r pour d i scu te r de la ques t i on . Mel iha 

Dal pr iai t le sous-préfet d ' i n t e r r o g e r le cap i t a ine îzze t in et les frères 

M e h m e t et H a r u n Açan, car elle c ra igna i t qu ' i l s a ien t tué son frère. 

98. Le 10 d é c e m b r e 1996, le r e q u é r a n t envoya une l e t t r e au p rés iden t 

du comi té a d m i n i s t r a t i f de D i y a r b a k i r ; il v affirmait n o t a m m e n t q u e son 

frère M e h m e t Sal im Acar avait é té placé en d é t e n t i o n pa r le cap i t a ine 

îzzet C u r a i et le s e rgen t A h m e t K o r k m a z sur la base d ' i n fo rma t ions 

inexac tes q u e leur avait fournies H a r u n Aca ( p a r a g r a p h e 142 c i -dessous) . 

Le m ê m e jour, il ad r e s sa une l e t t r e ana logue au p ré s iden t de la 

T u r q u i e , le p r i an t de faire p rocéde r à une e n q u ê t e sur le sort qui avait 

é t é rése rvé à son frère. 

99. Le 11 d é c e m b r e 1996, H ù s n a Aca r déposa une pé t i t ion a u p r è s du 

min i s t è re de l ' I n t é r i e u r ; elle aff i rmait q u e §ak i r G ù n , h a b i t a n t du village 
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d ' A m b a r , avait e x t o r q u é de l ' a rgen t et des bijoux à sa famille en échange 

de la l ibéra t ion de son fils M e h m e t Sal im. E s t i m a n t q u e §ak i r G ù n savait 

donc où son fils se t rouvai t et avait é té impl iqué d a n s son e n l è v e m e n t , 

H ù s n a Acar pr iai t le m i n i s t è r e de l ' I n t é r i eu r d ' i n t e rven i r et de m e n e r 

une e n q u ê t e sur ce t t e affaire. 

Elle ad re s sa le m ê m e j o u r u n e pé t i t ion i den t ique au p r é s i d e n t de la 

T u r q u i e . 

2. Documents se rapportant à l'enquête interne 

a) Registres de gardes à vue 

100. La copie qui a é t é c o m m u n i q u é e des reg i s t res de g a r d e s à vue de 

la g e n d a r m e r i e de Bismil p o u r la pér iode a l lan t du 8 ju i l l e t au 13 novembre 

1994 ne r e n f e r m e pas d ' inscr ip t ion au nom de M e h m e t Salih Acar ou 

M e h m e t Sal im Acar . 

b) L 'enquête préliminaire du procureur de Bismil 

101. Le 29 aoû t 1994, pa r une ins t ruc t ion écr i te à la m a i n au bas de la 

r e q u ê t e q u e H ù s n a A c a r avai t déposée le m ê m e j o u r ( p a r a g r a p h e 86 

ci -dessus) , le p r o c u r e u r de Bismil o r d o n n a de recuei l l i r une déposi t ion 

dé ta i l lée de H ù s n a Aca r et de p rocéde r à une e n q u ê t e a u p r è s de la 

g e n d a r m e r i e et des forces de l 'o rdre . Le 31 août 1994, il c h a r g e a la 

g e n d a r m e r i e de Bismil de faire en sor te que H ù s n a Acar se p r é s e n t â t à 

son b u r e a u pour y faire u n e déc l a ra t ion . 

102. Le 2 s e p t e m b r e 1994, H ù s n a Aca r fit une déc l a r a t i on au procu­

r e u r de Bismil . Elle conf i rma avoir déposé u n e r e q u ê t e et i nd iqua que , 

environ dix jours axan t le 29 août 1994, son fils M e h m e t Salih Acar 

avait é té e m m e n é d a n s u n taxi par deux h o m m e s en civil et a r m é s de 

kalachnikovs . O n n 'avai t pas eu de nouvel les de lui depu i s . Son petit-fils 

I h s a n Acar avait é té t é m o i n de la scène . A p p a r e m m e n t , les deux h o m m e s 

pa r l a i en t tu rc et é t a i en t pa r t i s en d i rec t ion de Bismil . 

103. Le m ê m e j o u r , Ha l i s e Acar fit elle auss i u n e d é c l a r a t i o n au procu­

r e u r de Bismil . Elle aff i rma q u e son m a r i avai t d i spa ru dix ou qu inze jours 

a u p a r a v a n t , a lors qu ' i l se t rouva i t avec leur fils î h s a n Acar d a n s un c h a m p 

de coton. Deux h o m m e s a r m é s l 'avaient forcé à m o n t e r d a n s un tax i qui 

avait pr is la d i rec t ion de Bismil . O n n 'ava i t plus eu de nouvel les de lui 

depu is . Elle déc l a r a en o u t r e qu ' e l l e s 'é ta i t laissé d i re q u e son m a r i se 

t rouvai t avec i l han Ezer lorsqu ' i l avait é té e m m e n é et q u e le tax i é tai t 

une Renau l t gris foncé sans p l a q u e s d ' i m m a t r i c u l a t i o n . 

104. Le 2 s e p t e m b r e 1994 é g a l e m e n t , î h s a n Acar (né en 1983) fut 

e n t e n d u pa r le p r o c u r e u r de Bismil . Il d é c l a r a : 

«Le jour de l'incident, mon père et moi travaillions dans le champ. Lorsque nous 

sommes allés nous asseoir sous un arbre pour prendre notre déjeuner, Ilhan Ezer, qui 
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travaillait au champ, nous a rejoints. Mon père et moi étions à vingt mètres l'un de 

l 'autre. A ce moment-là, un taxi de couleur grise ne portant pas de plaques d ' immatri­

culation est arrivé et s'est arrêté près de mon père. Les hommes dans le véhicule ont 

parlé à mon père. J e les ai vus prendre la carte d'identité de mon père et de l 'homme 

appelé ilhan, puis ils ont rendu sa carte d'identité à Ilhan et j'ai vu mon père monter 

dans le taxi. Celui-ci a foncé immédiatement en direction du village d'Ambar. Plus tard, 

je suis rentré à la maison et ai informé ma mère de ce qui s'était passé. Comme j 'é ta is 

loin, je n'avais pu reconnaître ces hommes, mais j ' a i entendu qu'ils parlaient en turc. Ils 

portaient des chapeaux et des lunettes. C'est tout ce que je sais et ce que j ' a i vu.» 

105. I lhan Ezer , lui aussi e n t e n d u pa r le p r o c u r e u r de Bismil le 

2 s e p t e m b r e 1994, d é c l a r a : 

«Le jour de l'incident, alors que Mehmet Salih Acar et moi prenions notre déjeuner 

dans le champ se trouvant en dessous du village d'Ambar, un taxi gris modèle 

Renault TX sans plaques d' immatriculation s'est approché de nous. Les hommes qui 

s'y trouvaient nous ont demandé nos cartes d'identité. Comme nous avons refusé, ils 

nous y ont forcés en disant qu'ils étaient de la police et que nous étions donc obligés de 

leur donner nos cartes d'identité. Les individus qui nous ont demandé nos caries avaient 

un accent de l 'Ouest. Ils avaient tous les deux vingt-cinq ou vingt-six ans. L'un d'eux 

portait des lunettes. Ils n'ont pas redonné sa carte d'identité à Mehmet Salih. Ils ont 

dit que «Mchmet Salih [allait leur] montrer le champ de quelqu'un et puis qu'fils] le 

rcnverr |aient] ». C'est tout ce que je sais et ce que j ' a i vu à propos de cet incident.» 

106. Le 13 s e p t e m b r e 1994, le p r o c u r e u r de Bismil in forma le 

c o m m a n d e m e n t de la g e n d a r m e r i e de ce t t e ville que , environ dix j o u r s 

avan t le 29 août 1994, M e h m e t Salih Aca r avait é té enlevé pa r deux 

inconnus - âgés de vingt-c inq ou vingt-six ans , p a r l a n t avec un accent 

d 'Anato l ic occ iden ta le et don t l 'un por ta i l des l u n e t t e s - qu i é t a i en t 

a r r ivés en taxi , une R e n a u l t T X vert de gr is sans p l a q u e s d ' i m m a ­

t r icu la t ion . Le p r o c u r e u r d o n n a à la g e n d a r m e r i e l 'ordre de r e c h e r c h e r 

les h o m m e s qu i ava ien t enlevé M e h m e t Salih Acar et , une fois qu 'e l l e les 

a u r a i t t rouvés , de les dé fé re r devan t lui. 

107. Le 25 j a n v i e r 1995, le p r o c u r e u r de Bismil ad re s sa un rappe l au 

c o m m a n d e m e n t de la g e n d a r m e r i e de ce t t e ville, le p r e s s a n t de se 

con fo rmer à son o r d r e du 13 s e p t e m b r e 1994. 

108. Le 7 février 1995, le cap i t a ine Izzet C u r a i , c o m m a n d a n t la 

g e n d a r m e r i e du dis t r ic t de Bismil , in forma pa r l e t t r e le p r o c u r e u r de 

ce t t e ville que l ' e n q u ê t e r equ i se é ta i t achevée . Il joignait à sa l e t t r e un 

procès-verbal d a t é du 31 j a n v i e r 1995, signé des officiers de g e n d a r m e r i e 

i lhan Yûcel , A h m e t U y a r et Yi lmaz Pa la , du c o m m a n d e m e n t cen t r a l de la 

g e n d a r m e r i e de Bismil ; il y é ta i t cons igné que des inves t iga t ions ava ien t 

é té m e n é e s ma i s qu ' i l n 'ava i t pas é té possible d ' ident i f ier les h o m m e s 

ayant enlevé M e h m e t Salih Acar . 

109. Le 15 m a r s 1995, le p r o c u r e u r de Bismil c h a r g e a le c o m m a n ­

d e m e n t de la g e n d a r m e r i e de c e t t e ville de m e n e r une e n q u ê t e a p p r o ­

fondie sur l ' en lèvement a l légué de M e h m e t Salih Acar et , si cet ac te 
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avai t e f fec t ivement eu lieu, de l ' in former de ses a u t e u r s et du point de 

savoir s'il avait é té inspiré p a r des motifs pol i t iques . Il a d r e s s a au 

c o m m a n d e m e n t de la g e n d a r m e r i e de Bismil un r appe l de ce t t e ins t ruc ­

t ion le 17 m a i 1995. 

110. P a r u n e l e t t r e d u 22 j u i n 1995, le cap i t a ine izzet C u r a i , 

c o m m a n d a n t de la g e n d a r m e r i e du dis t r ic t de Bismil , in forma le 

p r o c u r e u r de ce t t e ville q u e l ' enquê te o r d o n n é e le 25 j a n v i e r 1995 é ta i t 

t e r m i n é e . Il jo igna i t à sa l e t t r e un procès-verbal d a t é du 20 j u i n 1995, 

s igné des officiers de g e n d a r m e r i e i l h a n Yiicel, I smai l O z d e n et A h m e t 

Uya r , du c o m m a n d e m e n t cen t r a l de la g e n d a r m e r i e de Bismil , i nd iquan t 

qu ' i l n 'avai t pas é t é possible de localiser ou d ' ident i f ie r les individus qui 

axaient enlevé M e h m e t Salih Acar . 

111. Le 14 août 1995, ag issan t sur la base de la pé t i t ion que le 

r e q u é r a n t avait déposée le 27 ju i l le t 1995 ( p a r a g r a p h e 90 c i -dessus) , le 

m i n i s t è r e de la J u s t i c e invita le p r o c u r e u r de Bismil à lui fournir 

d ' u r g e n c e des in fo rma t ions sur M e h m e t Sal im Acar , qu i a u r a i t é té placé 

en d é t e n t i o n au c o m m a n d e m e n t de la g e n d a r m e r i e de Bismil en août 1994 

sans pouvoir recevoir de visite d e ses p roches d e p u i s lors , et à lui i nd ique r 

é g a l e m e n t les m e s u r e s ju r id iques prises d a n s ce t t e affaire. 

112. Le 21 aoû t 1995, le se rgen t i l h a n Yiicel, c o m m a n d a n t le poste 

cen t r a l de la g e n d a r m e r i e de Bismil , avisa pa r l e t t r e le c o m m a n d e m e n t 

de la g e n d a r m e r i e du dis t r ic t de Bismil q u ' o n ignora i t si M e h m e t Salih 

Acar avait é t é enlevé , d ' u n e m a n i è r e ou d ' u n e a u t r e , pour des ra isons 

po l i t iques et qu i l 'avait en levé , e t q u e d e p u i s cet e n l è v e m e n t on n 'ava i t 

pas de nouvel les de lui. Le s e rgen t Yuccl jo ign i t à sa l e t t r e un procès-

verba l d a t é du 14 aoû t 1995, signé de l u i - m ê m e , de l'officier de g e n d a r ­

m e r i e Mus ta f a C a n d a r et de M e h m e t î h s a n Tuncay , muhlar1 d ' A m b a r , 

ayan t la m ê m e t e n e u r que sa l e t t r e . 

113. Le 21 août 1995 é g a l e m e n t et en r éponse à la d e m a n d e du 14 août 

1995, le p r o c u r e u r de Bismil informa le min i s t è r e de la J u s t i c e q u ' o n 

aff irmait que M e h m e t Salih Acar avait é té enlevé envi ron dix jours avan t 

le 2 s e p t e m b r e 1994 pa r deux inconnus a r m é s et non ident i f iés , qui 

l ' ava ient forcé à m o n t e r d a n s un taxi a lors qu ' i l t ravai l la i t aux c h a m p s 

avec son fils î h s a n Acar . C o n t a c t axai t é té pris avec les au to r i t é s 

r e sponsab les afin qu 'e l les le fissent r e c h e r c h e r . Toutefo is , les h o m m e s 

qu i ax'aient enlevé M e h m e t Salih Aca r n'ax'aient tou jours pas é té 

identif iés et l ' e n q u ê t e se poursuix'ait . 

114. Le 18 s e p t e m b r e 1995, le p r o c u r e u r de Bismil c h a r g e a le 

c o m m a n d e m e n t de la g e n d a r m e r i e de ce t t e ville de veiller à ce q u e 

H a r u n Acar , du village d ' A m b a r , se rendî t en ses b u r e a u x à p ropos de 

l ' e n q u ê t e sur la d i spa r i t i on de M e h m e t Sal im Acar . Le 21 s e p t e m b r e 

I. Chef de village. 
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1995, le c o m m a n d e m e n t de la g e n d a r m e r i e du dis tr ic t de Bismil c h a r g e a 

le c o m m a n d e m e n t cen t r a l de la g e n d a r m e r i e de Bismil de t rouve r 

l ' adresse de H a r u n Acar . 

1 15. Le 29 s e p t e m b r e 1995, le se rgen t I lhan Yiicel, qui é ta i t à la t ê t e 

du c o m m a n d e m e n t c e n t r a l de la g e n d a r m e r i e de Bismil , in forma le 

c o m m a n d e m e n t de dis t r ic t que H a r u n Acar ne vivait pas à A m b a r , qu ' i l 

servait pour le m o m e n t d a n s une sect ion antiterrorisme et q u e son ad re s se 

pouvai t ê t r e o b t e n u e a u p r è s des c o m m a n d e m e n t s de la g e n d a r m e r i e des 

d is t r ic t s de D e r i k cl Maz idag i . Le s e r g e n t Yiicel jo igna i t à sa l e t t r e un 

procès-verba l non d a t é , s igné des officiers de g e n d a r m e r i e Mus ta f a 

C a u d a l et Ozay Yalbu l , ainsi que du muhtar d 'Ambar , M e h m e t î h s a n 

Tuncay , où il é ta i t ind iqué que H a r u n Acar n 'avai t laissé a u c u n e ad re s se 

lorsqu' i l avait é té élargi de la pr ison de ca tégor ie L de Diyarbak i r , mais 

q u e l'on pouvai t d e m a n d e r au c o m m a n d e m e n t de la g e n d a r m e r i e de 

Der ik ou de Maz idag i où il se t rouva i t . C e t t e in fo rmat ion fut t r a n s m i s e 

au p r o c u r e u r de Bismil le 10 oc tobre 1995. 

1 16. Le 12 oc tobre 1995, le m i n i s t è r e de la J u s t i c e invita le p r o c u r e u r 

de Bismil à l ' informer des m e s u r e s pr ises d a n s le cadre de l ' e n q u ê t e sur la 

d i spar i t ion de M e h m e t Salih Acar , qui faisait l 'objet d ' une p la in te déposée 

pa r le r e q u é r a n t a u p r è s de la C o m m i s s i o n e u r o p é e n n e des Droi t s de 

l ' H o m m e ; l ' in téressé y a l léguai t q u e son frère avai t é té placé en g a r d e à 

vue à Bismil le 20 aoû t 1994 et avait é t é t o r t u r é . Le p r o c u r e u r étai l en 

par t i cu l i e r invité à i n d i q u e r au m i n i s t è r e si une e n q u ê t e sur l 'affaire 

avait é té ouver te et , dans l 'aff i rmative, si elle l 'avait é té d'office ou en 

réponse à u n e d e m a n d e à propos de M e h m e t Sal ih Acar . 

1 17. Le 16 oc tobre 1995, le p r o c u r e u r de Bismil a d r e s s a un rappe l au 

c o m m a n d e m e n t de la g e n d a r m e r i e de Bismil à propos de son ins t ruc t ion 

du 18 s e p t e m b r e 1995. Le m ê m e jour, il d o n n a à ce c o m m a n d e m e n t 

l 'o rdre de faire en so r t e que Hal i se Acar et tous les g e n d a r m e s qu i 

é t a i en t en pos te au c o m m a n d e m e n t de la g e n d a r m e r i e de Bismil à 

l ' époque cons idérée et se p r é n o m m a i e n t « A h m e t » se rend i s sen t en ses 

b u r e a u x afin d'y faire une dépos i t ion . Il invita enfin ce c o m m a n d e m e n t à 

lui fourni r l ' adresse ac tue l le du cap i t a ine îzzet in C u r a i qui , m u t é a i l leurs , 

avait q u i t t é Bismil . 

118. Le m ê m e j o u r , le p r o c u r e u r de Bismil in forma le m i n i s t è r e d e 

la J u s t i c e q u ' u n e e n q u ê t e s u r la d i spa r i t i on de M e h m e t Salih Aca r ava i t 

é té ouve r t e et qu 'e l l e avait p e r m i s de recuei l l i r les déc l a r a t i ons des 

p l a i g n a n t e s Hal i se et H ù s n a Aca r et des t é m o i n s Ihsan Acar et I lhan 

Ezer , q u e des m e s u r e s ava ien t é té pr ises pour recuei l l i r la dépos i t ion du 

cap i t a ine îzze t in , des sous-officiers A h m e t et H a r u n Aça, ainsi q u ' u n e 

d é c l a r a t i o n s u p p l é m e n t a i r e de Hal i se Acar . Il avisa aussi le m i n i s t è r e 

q u e , c o m m e il é ta i t possible que M e h m e t Salih Aca r eû t é té k i d n a p p é , 

des l e t t r e s ava ien t é té adressées aux services de police et de g e n d a r m e r i e 

afin q u e l'on r e c h e r c h â t cet h o m m e . 



ARRÊT TAHSIN ACAR c. TURQUIE 81 

119. Le 20 oc tobre 1995, le p r o c u r e u r de Bismil invi ta les p r o c u r e u r s 

de Der ik et Maz idag i à convoquer H a r u n Aça et à l ' e n t e n d r e au sujet de la 

d i spa r i t ion de M e h m e t Salih Acar . 

120. Le 3 n o v e m b r e 1995, le c o m m a n d e m e n t de la g e n d a r m e r i e de 

Bismil in forma le p r o c u r e u r de ce t t e ville de l ' adresse du cap i t a ine Izzet 

C u r a i à ce m o m e n t - l à . 

121. Le 6 n o v e m b r e 1995, ce m ê m e c o m m a n d e m e n t in fo rma le p ro ­

c u r e u r de Bismil q u ' e n r éponse à sa d e m a n d e du 16 oc tobre 1995 le 

s e rgen t A h m e t U y a r avait é té envoyé à ses services. D a n s sa dépos i t ion 

recuei l l ie le m ê m e j o u r p a r le p r o c u r e u r de Bismil , A h m e t U y a r déc la ra , 

en sa qua l i t é de p e r s o n n e soupçonnée d ' une infract ion, qu ' i l ne disposai t 

d ' a u c u n r e n s e i g n e m e n t sur l ' incident et qu ' i l n ' en avait pas é té t émo in . Il 

avait pr is ses fonctions à la g e n d a r m e r i e du dis t r ic t de Bismil hui t j o u r s 

avan t l ' incident . La p e r s o n n e occupan t ce pos te avant lui é t a i t le se rgen t 

A h m e t K o r k m a z , qui avait é té tué par le P K K . A h m e t Babayigi t avait lui 

auss i é té en pos te avant lui. Il avai t eu un acc ident de la rou te et se 

t rouvai t en congé de m a l a d i e . A h m e t U y a r d é m e n t i t ê t r e impl iqué dans 

l ' incident et déc la ra ne pas c o n n a î t r e l ' h o m m e dont le p r o c u r e u r lui 

pa r la i t . 

122. Le 10 n o v e m b r e 1995, le c o m m a n d e m e n t de la g e n d a r m e r i e de 

Maz idag i in forma le p r o c u r e u r de c e t t e ville q u e H a r u n Aça n ' é t a i t pas 

affecté à ce c o m m a n d e m e n t . 

123. Le 16 n o v e m b r e 1995, le c o m m a n d e m e n t de la g e n d a r m e r i e de 

Bismil c o m m u n i q u a au p r o c u r e u r de ce t t e ville l ' adresse de H a r u n Aça, 

dont on avait découver t qu ' i l é ta i t en pos te au c o m m a n d e m e n t de la 

g e n d a r m e r i e de Der ik . 

124. Le 23 n o v e m b r e 1995, H a r u n Aca fit une dépos i t ion d e v a n t le 

c o m m a n d e m e n t cen t r a l de la g e n d a r m e r i e de Bismi l ; il ind iqua avoir 

q u i t t é A m b a r en 1988. Il avait rejoint le P K K par la su i t e , ma i s s 'é ta i t 

r e n d u de son plein g r é le 4 avril 1994 au c o m m a n d e m e n t de la g e n d a r ­

mer i e de Der ik . C o m m e il pa r t i c ipa i t en t a n t q u e guide aux opé ra t ions 

mi l i t a i res a n t i t e r r o r i s m e , il lui é ta i t imposs ib le de r e t o u r n e r à A m b a r . Il 

ne l 'avait fait q u ' e n de t rès r a r e s occasions et avait a lors , pour des ra isons 

de sécur i t é , toujours sé journé dans les locaux du c o m m a n d e m e n t de la 

g e n d a r m e r i e de Bismil . Ses p a r e n t s , son épouse et sa famille r é s ida ien t à 

A m b a r . Ils n ' ava ien t pas de re la t ions d 'hos t i l i té avec les familles vivant à 

A m b a r , ma i s c o m p t e t enu de sa s i t ua t ion pe r sonne l l e , sa famille é tai t 

d e v e n u e u n e cible du P K K . Il conf i rma q u e M e h m e t Sal im Acar et sa 

famille rés ida ien t eux auss i à A m b a r , ma i s il ne les avait pas vus depuis 

1988 et n 'avai t plus a u c u n con tac t avec eux . Il n ' e n t r a i t à A m b a r et ne 

q u i t t a i t ce vil lage q u e p e n d a n t la j o u r n é e et en secre t , pour des raisons 

de sécur i t é , et il p r e n a i t p a r t i c u l i è r e m e n t soin de n ' ê t r e vu de p e r s o n n e . 

Il nia avoir d o n n é q u e l q u e in fo rma t ion q u e ce fût sur M e h m e t Salih Acar 

au cap i t a ine de g e n d a r m e r i e Izzet C u r a i ou au sous-officier A h m e t , 
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puisqu ' i l n 'avai t pas é t é envoyé en miss ion à Bismil et ignora i t ce qu i s'y 

passa i t . Le P K K avait subi de lourdes p e r t e s d a n s les d is t r ic t s de M a r d i n et 

de S^irnak, sur la base d ' i n fo rma t ions fournies pa r lui, et il é ta i t p e r s u a d é 

q u e , à la su i te de ses p e r t e s , le P K K avai t o rgan i sé l ' en lèvemen t . 11 

d é m e n t i t é g a l e m e n t avoir a p p r é h e n d é q u i c o n q u e avec l ' ass is tance de 

g e n d a r m e s en pos te d a n s le d is t r ic t de Bismil . De tou t e m a n i è r e , il 

n 'avai t a u c u n pouvoir de ce t t e so r t e . Sa fonction se borna i t à fourni r des 

r e n s e i g n e m e n t s aux forces de l 'o rdre , ce qu ' i l n ' é t a i t pas à m ê m e de faire 

pour le d is t r ic t de Bismil ni m ê m e la rég ion de Diyarbak i r , pu i squ ' i l n ' en 

avait a u c u n . 

125. Le 23 n o v e m b r e 1995 é g a l e m e n t , H a r u n Aca, en sa q u a l i t é de 

p e r s o n n e soupçonnée d ' une infract ion, fit une dépos i t ion s imi la i re au 

p r o c u r e u r de Bismil . Il déc l a r a en o u t r e posséder un d o c u m e n t p r o u v a n t 

qu ' i l avai t pa r t i c ipé à une o p é r a t i o n m e n é e d a n s les m o n t a g n e s de 

K e l m e h m e t p rès de M a r d i n du 19 ju i l le t au 6 s e p t e m b r e 1994; il 

produis i t e n t r e a u t r e s une l e t t r e de fél ici tat ions é m a n a n t du c o m m a n d e ­

m e n t de l 'un i té d ' i n t e r v e n t i o n de la g e n d a r m e r i e de M a r d i n à Kiz i l tepe 

a t t e s t a n t qu ' i l avait pa r t i c ipé à une opé ra t i on m e n é e du 19 ju i l le t au 

20 août 1994 d a n s la région de Çtrnak et du mon t Gudi . Il d é m e n t i t à 

nouveau avoir fourni des in fo rmat ions au cap i t a ine îzzet ou au sous-

officier A h m e t et sou t in t ne r ien savoir de la d i spa r i t ion de M e h m e t 

Sal im Acar , qu ' i l n 'avai t pas vu depu i s 1988. 

126. Le 30 n o v e m b r e 1995, le p r o c u r e u r de Bismil d e m a n d a au p a r q u e t 

d ' A n k a r a de convoquer le cap i t a ine îzzet C u r a i afin de recuei l l i r sa 

dépos i t ion au sujet de la p la in te du r e q u é r a n t qu i a l légua i t q u e son frère 

M e h m e t Sal ih Acar avai t é té enlevé en aoû t 1994 pa r le c a p i t a i n e îzze t in 

et le sous-officicr A h m e t , de la g e n d a r m e r i e de Bismil , sur la foi d ' infor­

m a t i o n s fournies par H a r u n Aça. 

127. Le 19 d é c e m b r e 1995, le p r o c u r e u r de Bismil invita le c o m m a n ­

d e m e n t de la g e n d a r m e r i e de Bismil à lui fournir l ' adresse du s e rgen t 

A h m e t Babayigit afin de recuei l l i r la dépos i t ion de celui-ci. Le 

25 d é c e m b r e 1995, le cap i t a ine î r fan O d a b a § , à la t ê t e du c o m m a n ­

d e m e n t de la g e n d a r m e r i e de Bismil , c o m m u n i q u a l ' adresse d ' A h m e t 

Babayigi t au p r o c u r e u r de ce t t e ville. 

128. Le 27 d é c e m b r e 1995, le cap i t a ine îzze t C u r a i , en sa qua l i t é de 

p e r s o n n e soupçonnée d ' une infract ion, fit une dépos i t ion devan t O s m a n 

A§rafoglu, p r o c u r e u r à A n k a r a ; il déc l a r a q u e , en r éponse à un r appor t 

d ' ap rè s lequel M e h m e t Salih Acar avai t é té enlevé , la g e n d a r m e r i e avai t 

effectué une e n q u ê t e qui n 'ava i t pas p e r m i s de r e t r o u v e r l ' h o m m e ainsi 

enlevé ni d ' ident i f ier les a u t e u r s de cet ac t e . Il p réc isa ignore r où 

M e h m e t Salih Acar se t rouva i t a lors . 

129. Le 8 janvier 1996, le p r o c u r e u r de Bismil recuei l l i t une nouvel le 

déc l a r a t i on de Hal i se Acar , qui m a i n t i n t le réci t qu ' e l l e avai t fait d a n s sa 

déc la ra t ion a n t é r i e u r e et d a n s sa p l a in t e . Elle a jou ta q u e , t rois j o u r s avan t 
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sa d i spa r i t ion , son m a r i s 'é ta i t que re l l é avec M e h m e t Aça à p ropos d 'une 

p o m p e à eau . M e h m e t Aça é ta i t le frère de H a r u n Aça, anc i en m e m b r e du 

P K K qui avait pa r la sui te rejoint les forces de l 'ordre p o u r lesquel les il 

t ravai l la i t encore . C 'es t pou rquo i elle pensa i t q u e son m a r i avait é té 

e m m e n é pa r les forces de l 'o rdre ag issan t selon les ind ica t ions fournies 

p a r H a r u n Aça. 

130. Le 9 janvier 1996, le p r o c u r e u r de Bismil invi ta le p a r q u e t 

d ' A n k a r a à convoquer A h m e t Babayigi t afin de l ' e n t e n d r e au sujet de la 

p la in te du r e q u é r a n t , qui a l légua i t q u e son f rère , M e h m e t Salih Acar , 

avait é té enlevé en août 1994 pa r le cap i t a ine îzze t in et le sous-officier 

A h m e t , de la g e n d a r m e r i e de Bismil , su r la foi d ' i n fo rma t ions fournies 

p a r H a r u n Aça. 

131. Le 26 j a n v i e r 1996, le cap i t a ine Irfan O d a b a § , à la t ê t e du 

c o m m a n d e m e n t de la g e n d a r m e r i e de Bismil , in forma le p r o c u r e u r 

de ce t t e ville, en r éponse à la d e m a n d e q u e celui-ci avait ad r e s sée le 

16 oc tob re 1995, q u ' a u c u n officier ou sous-officier p r é n o m m é A h m e t ne 

servai t a lors sous ses o r d r e s . Le cap i t a ine Odabas, s ignala aussi au procu­

r e u r de Bismil q u e le s e rgen t spécia l is te de g e n d a r m e r i e A h m e t U y a r 

avai t reçu l 'ordre de faire r a p p o r t au p a r q u e t pu isqu ' i l é ta i t p r é s e n t , que 

le s e r g e n t spécial is te A h m e t Babayigi t é ta i t alors en congé de m a l a d i e et 

q u e A h m e t K o r k m a z avait é té t ué le 31 oc tobre 1994 au cours d 'un 

a f f ron t emen t a r m é à Bismil . 

132. Le 5 février 1996, à la d e m a n d e du p r o c u r e u r de Bismil , A h m e t 

Babayigi t fit u n e dépos i t ion devan t l ' agent de police M e h m e t C a b b a r , au 

pos te de police de D i k m e n . Il i nd iqua ne r ien savoir de l ' en lèvement 

a l l égué de M e h m e t Salih Aca r q u ' a u r a i e n t p e r p é t r é le cap i t a ine îzze t in 

et le sous-officier A h m e t , de la g e n d a r m e r i e de Bismil , qu i a u r a i e n t agi 

selon les ind ica t ions de H a r u n Aça. Il ne se rappe la i t pas d ' inc iden t de ce 

g e n r e . Il déc l a r a en o u t r e qu ' i l n 'avai t pas le souveni r des pe r sonnes 

d é n o m m é e s cap i t a ine Izzet in et sous-officier A h m e t . 

133. D a n s un d o c u m e n t cert if ié con fo rme , d a t é du 25 février 1996 et 

s igné du c o m m a n d a n t de l ' un i té d ' i n t e rven t ion de la g e n d a r m e r i e de 

M a r d i n , le c o m m a n d a n t Hurgi t I rn ren , il est écrit que H a r u n Aça, qui 

exerça i t la fonction de g a r d e de vil lage sous les o r d r e s du c o m m a n d e ­

m e n t de la g e n d a r m e r i e du dis t r ic t de Der ik depu i s le 27 ma i 1994, avait 

pa r t i c ipé à des opé ra t i ons m e n é e s p a r le c o m m a n d e m e n t de l 'uni té 

d ' i n t e rven t ion de la g e n d a r m e r i e de M a r d i n du 19 ju i l l e t au 6 s e p t e m b r e 

1994 d a n s le dis t r ic t de § i rnak et les m o n t a g n e s de K e l m e h m e t . 

134. D a n s la décision déc l ina to i re de c o m p é t e n c e prise par le 

p r o c u r e u r de Bismil le 17 j u i n 1996, l ' infract ion don t il est fait é t a t est 

l ' abus d ' a u t o r i t é . M e h m e t Sal ih A c a r figure c o m m e la v ic t ime d e ce t te 

infract ion, H i i s n a et Hal i se Aca r a ins i q u e le r e q u é r a n t c o m m e les 

p l a i g n a n t s , et les g e n d a r m e s îzzet C u r a i et A h m e t Babayigi t ainsi que le 

g a r d e de village H a r u n Aça c o m m e les accusés . P u i s q u e , à l ' époque des 
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faits , Izzet C u r a i et A h m e t Babayigi t é t a i en t en pos te à la g e n d a r m e r i e de 

Bismil et q u e H a r u n Aça t ravai l la i t avec celle-ci, le p r o c u r e u r de Bismil 

s 'est e s t imé i n c o m p é t e n t pour c o n n a î t r e de l 'affaire et a déc idé q u e , 

c o n f o r m é m e n t à l 'ar t ic le 15 § 3 de la loi sur la p réven t ion du t e r r o r i s m e 

(loi n "3713 du 12 avril 1991), c 'é ta i t le comi té a d m i n i s t r a t i f de Diya rbak i r 

qui devai t s t a t u e r . 

c) La procédure devant le comité administratif de Diyarbakir 

135. Le 26 ju in 1996, le comi té a d m i n i s t r a t i f provincial de D iya rbak i r 

t r a n s m i t au c o m m a n d e m e n t de la g e n d a r m e r i e de Diya rbak i r la décis ion 

déc l ina to i r e de c o m p é t e n c e du 17 j u i n 1996 ainsi q u e le doss ier su r 

l ' ins t ruc t ion p ré l imina i r e du p r o c u r e u r de Bismil , afin qu ' i l e x a m i n â t les 

la i ts sur lesquels reposai t ce t t e décis ion et m e n â t le cas échéan t une 

e n q u ê t e dont il devra i t lui c o m m u n i q u e r les r é su l t a t s . 

136. Le 24 s e p t e m b r e 1996, à propos de la pé t i t ion du r e q u é r a n t 

du 27 juillet 1995 ( p a r a g r a p h e s 90 et 111 c i -dessus) , le cap i t a ine Irfan 

Odabas . recueil l i t une d é c l a r a t i o n de H a r u n Aça, qu i i nd iqua q u e du 

19 juillet au 6 s e p t e m b r e 1994 il avait pa r t i c ipé à des o p é r a t i o n s des 

forces de l 'o rdre d a n s les d i s t r ic t s de § t rnak et M a r d i n . Il c o m b a t t i t 

l ' accusa t ion por t ée con t r e lui et déc la ra qu' i l n 'ava i t r i en à voir d a n s 

ce t t e affaire et ne disposai t d ' a u c u n e in format ion à son sujet . Il a jou ta 

q u e , pu i squ ' i l vena i t de c o m m e n c e r ses fonctions à la g e n d a r m e r i e , il ne 

pouvai t p r e n d r e congé q u e si la pe rmiss ion lui en é ta i t accordée et q u e 

l ' é ta t de ses absences pouvai t ê t r e vérifié à la g e n d a r m e r i e à laquel le il 

é ta i t affecté. 

137. Le 9 d é c e m b r e 1996, i r fan Odabas , recueil l i t les déc l a r a t i ons 

d ' t l h a n Ezer , î h s a n Acar , H ù s n a Acar et Ha l i se Aca r r e l a t i v e m e n t à la 

pé t i t i on du r e q u é r a n t du 27 ju i l l e t 1995. 

138. î l han Ezer lit la d é c l a r a t i o n su ivan te : 

«Le jour de l'incident, je prenais mon déjeuner dans le champ situé en dessous 

d'Ambar avec Mehmet Salih Acar, qui a été enlevé. Une voiture grise modèle 

Renault TX sans plaques d'immatriculation avec deux hommes à son bord s'est 

approchée de nous. Les deux hommes nous ont demandé nos cartes d'identilé. Après 

les avoir regardées, ils m'ont rendu ma carte, mais n'ont pas restitué celle de mon ami 

Mehmet Salih Acar. Ils nous ont dit de monter dans la voiture. J 'a i répondu que je ne 

monterais assurément pas dans une voilure appartenant à des personnes que je ne 

connaissais pas. Mehmet Salih Acar y monta sans faire de difficultés. Les hommes 

déclarèrent : «Mehmet Salih va nous montrer un certain champ. Nous le ramènerons.» 

El ils partirent en direction d'Ambar. J e demandai alors au fils de Mehmet Salih s'il 

connaissait ces hommes. Il me répondit «Non», si bien que je lui ai dit de se rendre au 

village et de rapporter aux gens que des étrangers avaient emmené son père. L'enfant 

est parti pour le village. Je connais très bien le capitaine Izzet et le sous-officier Ahmet. 

Si je les voyais dans le village, je les reconnaîtrais. Ce ne sont assurément pas les 

hommes qui sont venus. Si cela avait été eux, je les aurais reconnus. J e n'avais pas vu 

auparavant les hommes qui ont enlevé Mehmet Salih Acar et je ne les ai pas reconnus. 
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L'un d'eux avait environ vingt-cinq/vingt-six ans cl l 'autre dix-huit/vingt ans. Ils 

portaient tous les deux un chapeau et le plus âgé avait des lunettes et une moustache.» 

139. La dépos i t ion d ' I h s a n Aca r à I r fan Odabas, dit ceci : 

« Le jour de l'incident, je travaillais avec mon père dans le champ que nous louions. 

Notre voisin Ilhan Gezer travaillait à côté de nous dans son champ à lui. Nous sommes 

allés sous un arbre de notre champ pour prendre notre déjeuner, mais mon père se 

trouvait à dix mètres environ de moi. Une Renault grise sans plaques d'immatri­

culation avec deux hommes à bord s'est alors approchée de nous. Elle s'est arrêtée près 

de mon père. Ilhan Gezer est venu lui aussi tout près. Mon père et lui se sont mis à parler 

avec les deux. J e regardais, parce que j 'é ta is plus loin. Ils ont demandé à mon père et à 

oncle Ilhan leurs cartes d'identité. Ils ont rendu la sienne à Ilhan Gezer. La conversation 

a eu lieu en turc. Ils ont ensuite emmené mon père en direction d'Ambar. Il n'y a pas eu 

de dispute ou de lutte lorsqu'ils l'ont emmené. Les hommes qui sont venus avaient une 

kalachnikov. Ils portaient un chapeau et le plus vieux avait une moustache, ilhan Gezer 

m'a alors demandé si je les connaissais. Après avoir répondu que non, j ' a i couru informer 

le viliage. Depuis ce jour-là, nous n'avons eu aucune nouvelle de mon père.» 

140. H ù s n a Aca r fit la déc l a r a t i on su ivan te : 

« Mehmet Salim Acar est mon fils. Il a disparu depuis le jour de l'incident. Je n'ai pas 

de connaissance directe de la disparition de mon fils Mehmet Salim Acar. J e sais seule­

ment ce que mon petit-fils ihsan Acar m'a dit lorsque nous sommes venus au village le 

jour de l'incident. Je ne sais rien de plus. J e ne sais pas qui a enlevé mon fils Mehmet 

Salim Acar, ni pour quelle raison. J e ne pense pas que la gendarmerie ait emmené mon 

fils. La seule chose que je demande à l'Etat, c'est qu'il retrouve mon fils m o n ou vivant, 

et qu'il me le rende. A part cela, je n'ai rien contre le capitaine îzzet ou le sergent 

spécialiste Ahmet. Je ne connais pas ces gens et je n'ai aucun sentiment d'animosité à 

leur encontre. Mon fils n'est pas un terroriste et jusqu 'à ce moment-là, nous n'avions pas 

eu affaire à la gendarmerie .Je veux que ceux qui oui enlevé mon fils soient découverts et 

punis. A part cela, je ne me plains de personne.» 

141. Hal i se Acar déposa en ces t e r m e s devant Irfan Odabas , : 

«Mehmet Salim Acar, qui a disparu, est mon mari. Le jour de l'incident, il était allé 

travailler aux champs avec mon fils îhsan Acar. Mon fils esl revenu plus lard à la maison 

en courant pour dire que Mehmet Salim Acar avait été forcé par deux hommes qu'il ne 

connaissait pas à monter dans une voiture qui était partie en direction d'Ambar. J e n'ai 

pas vu moi-même l'enlèvement de mon mari Mehmet Salim Acar. Je ne sais pas qui l'a 

pris, ni pourquoi. Nous n'avons pas pu avoir de ses nouvelles. Tout ce que je demande à 

l'Etat est de retrouver mon mari mort ou vivant et de me le rendre. J e dépose formelle­

ment plainte contre ceux qui ont enlevé mon mari. Mais je n'ai pas de plainte à formuler 

contre le capitaine îzzet ou contre le sergent spécialiste Ahmet, car je ne crois pas qu'ils 

aient enlevé mon mari. Pour le moment, je vis avec ma belle-mère et sa fille à l'adresse 

(...) Le fils de ma belle-mère, Tahsin Acar, travaille en Suède et il a déposé plusieurs 

demandes afin de retrouver mon mari.» 

142. Le 10 d é c e m b r e 1996, le r e q u é r a n t ad re s sa au p rés iden t du 

c o m i t é a d m i n i s t r a t i f de D iya rbak i r une l e t t r e d a n s laquel le il affirmait 

q u e son f rère , M e h m e t Sa l im Acar , avai t é té placé en d é t e n t i o n par le 

cap i t a ine Izzet C u r a i et le s e rgen t A h m e t K o r k m a z su r la foi d'infor­

m a t i o n s i nexac t e s q u e leur avait fournies H a r u n Aca. Le r e q u é r a n t 
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ind iqua i t en o u t r e q u ' u n officier de la sect ion a n t i t e r r o r i s m e de la police 

de D iya rbak i r avait e n q u ê t é sur ce t t e affaire en juillet 1995 et q u e la 

g e n d a r m e r i e de Bismil avait a d m i s d é t e n i r son frère. Toutefo is , le 

cap i t a ine îzzet C u r a i avai t dit pa r la su i te à ce fonc t ionna i re de police 

q u e ce n ' é ta i t pas M e h m e t Sal im Acar qu i é ta i t d é t e n u , mais un h o m m e 

du nom de M a h m u t Acar , de Nusayb in . Le r e q u é r a n t r e l a t a i t auss i u n e 

conversa t ion t é l é p h o n i q u e qu ' i l avait eue le 22 s e p t e m b r e 1995 avec le 

cap i t a ine Irfan O d a b a § , lequel avai t r e m p l a c é le cap i t a ine Izzet à la t ê t e 

de la g e n d a r m e r i e de Bismil et avait d e m a n d é au r e q u é r a n t s'il y avai t eu 

u n e d e m a n d e de r ançon . A quoi le r e q u é r a n t avait r é p o n d u q u e non, ma i s 

qu ' i l se ra i t p rê t à verser u n e r ançon . Le 27 s e p t e m b r e 1995, un i nconnu 

avait pris con tac t avec la famil le du r e q u é r a n t p o u r d e m a n d e r u n e r ançon 

en é c h a n g e de la l ibéra t ion du frère de celui-ci. Le 5 oc tobre 1996, un a u t r e 

h o m m e - dont le r e q u é r a n t dit qu ' i l s 'agit de N a m i k Kese r , de D iya rbak i r 

— se mi t en r a p p o r t avec la famille et ind iqua q u e M e h m e t Sal im Acar 

é ta i t d é t e n u à la g e n d a r m e r i e de D iya rbak i r et sera i t r e lâché si le r e q u é ­

r a n t accep ta i t de t ravai l le r c o m m e ind ica t eu r des au to r i t é s , ce q u e l ' in té­

ressé refusa. 

143. Le 25 d é c e m b r e 1996, Irfan Odabas , recueil l i t une dépos i t ion 

d ' A h m e l Babayigi t , l eque l aff irma n 'avoir pas assis té à l ' en l èvemen t de 

M e h m e t Sal im Acar et n ' en r ien savoir . 

144. Le I e ' j a n v i e r 1997, i r fan Odabas, e n t e n d i t le cap i t a ine Izzet 

C u r a i , qui déc la ra : 

« Nous avons reçu un rapport d'où il ressort que Mehmel Salim Acar, d'Ambar, village 

cpii esl dans le ressort de notre commandement , a été enlevé par des hommes non 

identifiés. J e me trouvais au centre de l'unité Lorsque ce rapport est arrivé. J 'a i immé­

diatement communiqué les informations voulues aux autorités concernées. Nous avons 

commencé à mener les recherches nécessaires aux entrées et aux sorties de Bismil et 

d'Ambar, mais nous n'avons pas trouvé les hommes en question. J ' ignore qui a enlevé 

Mchmet Salim Acar et à quelle lin. En dépit de toutes nos recherches, nous avons été 

dans l'incapacité de retrouver les auteurs de cet acte et la victime. Nos perquisitions et 

investigations dans le village et alentour nous ont permis d'établir que [Mehmet Salim 

Acar] avait été enlevé par deux hommes, dont nous n'avons pu découvrir l 'identité. Nous 

n'avons assurément pas appréhendé ou détenu cet homme, comme on le prétend. Il ne 

nous a pas encore été possible d'obtenir quelque information que ce soit sur l'enlève­

ment de Mchmet Salim Acar.» 

145. î r fan Odabas, remi t son r appor t d ' e n q u ê t e au c o m i t é a d m i ­

n i s t r a t i f de Diya rbak i r le 15 j a n v i e r 1997. Ce r appor t m e n t i o n n e T a h s i n 

Acar c o m m e p l a ignan t , îzzet C u r a i , A h m c l Babayigi t et H a r u n Aca 

c o m m e accusés de l ' infract ion d ' abus d ' a u t o r i t é , et i l han Ezer , Ha l i se 

Acar , I h s a n Aca r et H ù s n a Aca r c o m m e t é m o i n s . Ce r a p p o r t r e n f e r m e , 

e n t r e a u t r e s , u n r é s u m é des dépos i t ions des accusés et des t é m o i n s , ainsi 

q u e l 'avis consu l ta t i f du cap i t a ine O d a b a § , qui e s t ima i t q u e les p la in tes du 

r e q u é r a n t ne r eposa i en t sur r i en et qu 'e l les n ' é t a i e n t n u l l e m e n t é tayées 
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pa r les déc l a ra t ions recuei l l ies , lesquel les i nd iqua ien t q u e les accusés 

n ' ava ien t pas é té mê lés à l ' incident . I rfan Odabas, concluai t donc qu' i l 

é t a i t inut i le d 'ouvr i r u n e e n q u ê t e jud ic ia i r e ou a d m i n i s t r a t i v e et qu ' i l 

fallait p r o n o n c e r un non-l ieu. 

146. Dans sa décis ion u n a n i m e du 23 janvier 1997, d a n s laquel le 

Hi i sna Acar f igure c o m m e la p l a i g n a n t e et le cap i t a ine îzzet C u r a i , le 

sous-officier A h m e t Babayigi t et H a r u n Aca c o m m e les accusés , le comi t é 

a d m i n i s t r a t i f de D iya rbak i r e s t i m a q u e l ' accusa t ion po r t ée con t r e l 'ancien 

c o m m a n d a n t du c o m m a n d e m e n t de la g e n d a r m e r i e de Bismil , le capi­

t a ine îzzet C u r a i , et le sous-officier A h m e t Babayigi t a insi que le g a r d e 

de vil lage t e m p o r a i r e H a r u n Aca, qui a u r a i e n t c o m m i s un abus d ' au to ­

r i té en enlevant M e h m e t Salih Acar en août 1994, ne se t rouvai t pas 

é t ayée pa r des p reuves à c h a r g e pouvan t ê t r e t e n u e s pour suff isantes aux 

fins de pou r su i t e s . Le comi t é a donc déc idé de r epousse r la d e m a n d e 

t e n d a n t à l ' ouve r tu re de pou r su i t e s , c o n f o r m é m e n t à l 'ar t ic le 5 de la loi 

sur les pou r su i t e s con t r e les fonc t ionnai res et l 'ar t icle 164 du code de 

p r o c é d u r e péna l e t u r c ( C P P ) . 

147. Pa r u n e décision u n a n i m e du 14 j a n v i e r 2000, à la sui te d 'une 

p r o c é d u r e d ' appe l d'office, la seconde sec t ion du Consei l d ' E t a t cons idéra 

q u e les p reuves e x i s t a n t e s é t a i en t insuff isantes p o u r q u e les accusés 

fussent renvoyés en j u g e m e n t et conf i rma donc la décision r e n d u e le 

23 janvier 1997 pa r le comi t é a d m i n i s t r a t i f de Diyarbak i r . 

d) Les autres investigations auxquelles il a été procédé en Turquie 

148. Le 24 aoû t 1995, le min i s t r e Algan Haca log lu in forma le 

r e q u é r a n t q u e sa pé t i t ion du 26 ju i l l e t 1995 ( p a r a g r a p h e 89 ci-dessus) 

avai t é té t r a n s m i s e au g o u v e r n e u r de la région de Diya rbak i r . 

149. Le 8 s e p t e m b r e 1995, en ra ison des a l léga t ions que le r e q u é r a n t 

formula i t d a n s sa pé t i t ion du 26 ju i l le t 1995, les dépos i t ions d ' î h s a n Acar , 

î l han Ezer , Ha l i se Acar et H ù s n a Acar furent recuei l l ies au c o m m a n d e ­

m e n t c en t r a l de la g e n d a r m e r i e de Bismil . 

150. i h san Aca r fit la déc l a r a t i on su ivan te : 

«J'habite le village d'Ambar avec ma famille. Tahsin Acar est mon oncle du côté 

paternel. Mehmet Salim Acar est mon père. L'été dernier, nous étions en train d'irri­

guer le champ de coton. Moi, mon père et îlhan Ezer, du village d'Uçtepe, avons décidé 

de faire une pause déjeuner à l'ombre d'un arbre. Une voiture s'est approchée. C'était 

une Renault gris foncé ou grise sans plaques d'immatriculation. Elle s'est arrêtée près 

de nous. Deux hommes en sont sortis. L'un était petit et portait un chapeau. L'autre 

était jeune, grand, et portait un chapeau et des lunettes. Ils ont demandé à mon père 

et à îlhan, d'Uçtepe, de leur montrer leurs cartes d'identité. Ils ont refusé en disant : 

«Nous n'allons pas vous montrer nos cartes d'identité parce que nous ne savons pas qui 

vous êtes.» Les deux hommes ont répondu qu'ils étaient de la police. Alors mon père et 

îlhan leur ont montré leurs cartes d'identité. Les deux hommes les ont regardées et ont 

rendu sa carte à îlhan, mais pas la sienne à mon père. Ils nous parlaient en turc. Ils ont 

dit à mon père : «Montez dans la voiture avec nous, vous allez nous montrer un champ. » 
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Ils ont fait monter mon père de forée dans la voiture. Ils m'ont di t : «Nous ramènerons 

ton père dans une demi-heure.» Ils sont partis mais ne sont pas revenus.J 'ai couru à la 

maison pour avertir ma mère et lui dire ce qui s'était passé. Ma mère est allée voir le 

muhtar pour lui raconter ce qui s'était passé. (...) Je n'avais jamais vu ces hommes 

auparavant . Je ne les ai jamais vus dans les environs. Ils ne ressemblent à aucun autre 

vivant au village. De plus, ils ne sont pas sortis du taxi. C'est mon père et Ilhan qui se 

sont approchés de la voiture pour leur parler. Ce n'était pas des militaires ou des 

gendarmes. Ils avaient tous les deux une moustache. Ils avaient des armes sous les 

sièges de la voiture. Par la suite, nous sommes allés au tribunal de Bismil et nous avons 

fait des dépositions. Des recherches ont été lancées pour retrouver mon père mais, 

jusqu'à maintenant, nous n'avons eu aucune nouvelle de lui.» 

151. I l han Ezer d é c l a r a : 

«Je vis dans le village d'Uçtcpe. J e n'ai pas tic propriété en commun avec 

Mehmet Salim Acar, mais nous avons un champ de colon dans le village d'Ambar. 

Nous plantions du coton au même endroit que lui. Je ne connais pas son frère Tahsin 

Acar.J 'a i seulement entendu son nom à propos de la lettre en question. Voici ce que je 

peux vous dire au sujet de ces événements. En août de l'année dernière, j 'étais en train 

d'irriguer le colon qui avait clé plante. Je me suis mis à l'ombre d'un arbre pour 

déjeuner. J 'ai remarqué un taxi gris foncé venant de la direction d'Ambar. Le véhicule 

n'avait pas de plaques d'immatriculation. Il s'est arrêté près de nous. Je me trouvais 

avec Mehmet Salim Acar et son lils. Ils nous ont demandé de montrer nos cartes 

d'identité. Nous avons refusé, car nous ne connaissions pas ces deux hommes. Des 

discussions se sont engagées entre eux et nous, mais nous avons encore refusé de 

montrer nos cartes d'identité. Us ont dit qu'ils étaient policiers. Nous leur avons alors 

demandé de nous montrer leurs cartes de police, mais ils ne l'ont pas fait. Ils ont pris nos 

cartes d'identité et ont dit qu'ils allaient nous les rendre. Us les ont regardées, et nous 

ont demandé de monter dans la voiture, ce que nous n'avons pas fait. Ils nous ont forcés, 

mais j ' a i continué à refuser. J 'a i remarqué qu'à ce moment-là, Mehmet Salim Acar 

restait silencieux, il ni- parlait pas. Ils m'ont rendu ma carte d'identité et celle de 

Mehmet Salim Acar. Par la suite, Mehmet est monté dans la voiture. Ils m'ont di t : 

«Votre ami nous accompagne jusqu'à un certain champ et il va revenir. » Il est parti et 

il n'est pas revenu. J e n'avais jamais vu ces deux hommes auparavant. Ils étaient en civil, 

je ne les connaissais pas. Ils portaient tous les deux un chapeau' 1 ' . Je n'avais jamais vu 

ces hommes dans la région. (...) Les deux hommes n'étaient pas en poste au comman­

dement de la gendarmerie de Bismil. Comme je l'ai déjà dit, je ne les avais jamais vus 

auparavant. Mehmet Salim Acar non plus; d'après son at t i tude, il ne les connaissait 

pas. » 

152. Ha l i se Aca r déc l a r a q u e le j o u r en ques t ion son m a r i M e h m e t 

Sal im Acar et leur fils Ih san é t a i en t p a r t i s le m a t i n pour t rava i l le r clans 

un c h a m p près du village voisin de S a r t t o p r a k . Vers midi , son fils é ta i t 

r e n t r é à la maison en cou ran t pour lui d i re q u e son pè r e avait é té 

e m m e n é d a n s une voi ture d é p o u r v u e de p l aques d ' i m m a t r i c u l a t i o n . Il lui 

avait ind iqué auss i que deux h o m m e s se t rouva ien t d a n s la vo i tu re . Ha l i se 

Acar préc isa que ce taxi modè le R e n a u l t avait déjà é té vu p lus ieurs fois 

d a n s le vil lage. Sa fille lui avait di t avoir aperçu son pè r e dans c e t t e 

I. Sùluman çûpkalan, c'est-à-dire un chapeau de type Borsalino. 
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vo i tu re sur la b e r g e de la r ivière Dicle et elle avait pensé q u e son pè re se 

r enda i t q u e l q u e p a r t . Ha l i se Aca r déc la ra enfin q u e sa famille avai t a le r t é 

les a u t o r i t é s a d m i n i s t r a t i v e s et la g e n d a r m e r i e de Bismil de la d i spar i t ion 

d e son m a r i , que sa famille avait fait des dépos i t ions su r c e t t e affaire 

devan t le p r o c u r e u r de Bismil et que son m a r i avai t é té r e c h e r c h é , mais 

j u s q u ' a l o r s sans r é su l t a t . 

153. H ù s n a Aca r d é c l a r a ê t r e la m è r e de M e h m e t Sal im Acar et vivre 

avec la famille de celui-ci ; en aoû t 1994, son fils é ta i t pa r t i le ma t in 

i r r iguer le c h a m p de coton. Son petit-fils, qu i a c c o m p a g n a i t M e h m e t 

Sa l im, é ta i t r e n t r é à la maison vers midi en c o u r a n t pour r a p p o r t e r 

q u ' u n e voiture s 'é ta i t a r r ê t é e p rès de son p è r e , q u e les occupan t s lui 

ava ien t dit q u ' e u x et son pè r e a l la ient voir un c h a m p et r ev i endra i en t , 

qu ' i l avai t a t t e n d u u n e h e u r e et q u e p e r s o n n e n ' é t a i t r evenu . H ù s n a Acar 

ind iqua en o u t r e q u ' o n n 'ava i t p lus eu de nouvel les de son fils depu i s lors, 

q u e la g e n d a r m e r i e de Bismil en avait é té in formée et que le p r o c u r e u r de 

ce t t e ville les avai t convoqués et i n t e r rogés , elle et ses p roches . 

154. Le 3 oc tobre 1995, le m i n i s t è r e des Affaires é t r a n g è r e s , ag issan t 

au vu de la décis ion de la C o m m i s s i o n du 4 s e p t e m b r e 1995 ( p a r a g r a p h e 4 

c i -dessus) , invita le m i n i s t è r e de la J u s t i c e et le m i n i s t è r e de l ' In té r i eur 

à recuei l l i r et à lui c o m m u n i q u e r des in fo rma t ions su r le cas de M e h m e t 

Acar qu i , d ' a p r è s son frère T a h s i n Acar , avait é t é e m m e n é de force par des 

policiers en civil puis placé en d é t e n t i o n . Ces min i s t è r e s é t a i en t pr iés 

d ' i n fo rmer le m i n i s t è r e des Affaires é t r a n g è r e s sur le point de savoir si 

M e h m e t Acar avai t é té placé en d é t e n t i o n , si des pou r su i t e s ava ien t é té 

e n g a g é e s con t r e lui et , d a n s la néga t ive , si des é l é m e n t s d o n n a i e n t à 

pense r qu ' i l avait é té enlevé p a r le P K K ou avai t rejoint les r angs de 

celui-ci. 

155. Le 22 n o v e m b r e 1995, le g o u v e r n e u r de la région de Diyarbaki r , 

M e h m e t Dogan H a t i p o g l u , in forma pa r l e t t r e le m i n i s t è r e de l ' In té r i eur 

q u ' u n e e n q u ê t e avait é té m e n é e à propos des faits a l l égués p a r le 

r e q u é r a n t . C e t t e e n q u ê t e avait abou t i aux conclusions q u e M e h m e t 

Selim Acar n 'avai t pas é té a p p r é h e n d é pa r le cap i t a ine Izzet C u r a i et le 

sous-officier A h m e t K o r k m a z (décédé d a n s l ' in terval le) pas plus que 

p a r H a s a n Acar . Les r eg i s t r e s de g a r d e s à vue du c o m m a n d e m e n t de 

la g e n d a r m e r i e du dis t r ic t de Bismil ne p o r t a i e n t a u c u n e m e n t i o n d 'un 

p l a c e m e n t de M e h m e t Sel im Acar en g a r d e à vue . La v ic t ime avait été 

enlevée p a r deux inconnus se p r é t e n d a n t policiers et se t r o u v a n t clans un 

taxi gris foncé sans p l aques d ' i m m a t r i c u l a t i o n . L ' e n q u ê t e qu i avait é té 

m e n é e suivant ce t t e pis te n 'avai t abou t i à a u c u n r é s u l t a t . L'affaire avait 

é té po r t ée devan t les a u t o r i t é s j ud ic i a i r e s et le p r o c u r e u r de Bismil avait 

fait p rocéde r aux inves t iga t ions nécessa i res . Les deux t émoins oculai res 

de l ' inc ident , î h san Acar (le fils de M e h m e t Selim Acar) et î lhan Ezer 

ava ien t fait des dépos i t ions dans lesquel les ils ava ien t déc la ré ne pas 

c o n n a î t r e l ' iden t i t é des h o m m e s qu i ava ien t enlevé M e h m e t Sel im Acar , 
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en p réc i san t qu ' i l s conna i s sa ien t le cap i t a ine de g e n d a r m e r i e îzzet C u r a i 

tou t c o m m e les a u t r e s officiers de la g e n d a r m e r i e et q u e les deux h o m m e s 

qu i ava ien t enlevé M e h m e t Sel im Acar n ' é t a i e n t c e r t a i n e m e n t pas des 

g e n d a r m e s . Le g o u v e r n e u r déc l a r a p o u r finir q u e les a u t r e s a l l éga t ions 

de T a h s i n Aca r à p ropos de la d é t e n t i o n de son frère au c o m m a n d e m e n t 

de la g e n d a r m e r i e de Bismil d e m e u r a i e n t donc t o t a l e m e n t sans fonde­

m e n t . 

156. P a r u n e l e t t r e d a t é e de « n o v e m b r e 1995», l'officier à la t ê t e du 

c o m m a n d e m e n t de la g e n d a r m e r i e de la rég ion de Diya rbak i r , se r é fé ran t 

à des l e t t r e s r e spec t ivemen t du c o m m a n d e m e n t g é n é r a l de la g e n d a r ­

m e r i e du 7 n o v e m b r e 1995 et du c o m m a n d e m e n t rég iona l de la g e n d a r ­

m e r i e du 24 n o v e m b r e 1995, in fo rma le r e q u é r a n t - en r éponse à u n e 

p la in te déposée pa r H i i sna Aca r e t /ou l ' in té ressé a u p r è s du c o m m a n d e ­

m e n t g é n é r a l de la g e n d a r m e r i e ( p a r a g r a p h e 92 ci-dessus) - q u e , d ' a p r è s 

les r é s u l t a t s de l ' e n q u ê t e à laquel le il avai t é t é p rocédé , M e h m e t Sel im 

Acar n 'avai t pas é té a p p r é h e n d é pa r des g e n d a r m e s mais avait é té enlevé 

d a n s u n e vo i tu re dépou rvue de p l a q u e s d ' i m m a t r i c u l a t i o n pa r deux 

inconnus se faisant passe r pour des officiers en civil. 

157. A ce l t e l e t t r e se t rouva ien t j o i n t e s des dépos i t ions d ' î h s a n Acar et 

d ' î l h a n Ezer , t é m o i n s ocula i res de l ' inc ident , y compr i s u n e déc la ra t ion 

cert i f iée conforme faite p a r î l h a n Ezer le 25 oc tobre 1995 devan t le 

no t a i r e de Bismil. C e l t e déc l a ra t ion é ta i t ainsi l ibe l lée : 

«Alors que nous étions en train de travailler à un champ de coton situé dans les 

limites du village d'Ambar, clans le district de Bismil, région de Diyarbakir, nous nous 

sommes mis un moment à l'ombre d'un arbre pour nous reposer. Un taxi est arrivé de la 

direction d'Ambar. C'était une Renault de modèle T X sans plaques d'immatriculation. 

Mehmet Salim Acar, son Iils Ihsan Acar et moi étions assis à l 'ombre. On nous a 

demandé de montrer nos cartes d'identité. Nous avons refusé. Alors les hommes ont 

dit qu'ils étaient des policiers et ont pris nos cartes d'identité. Après avoir regardé nos 

papiers, ils nous les ont rendus. Ils nous ont demandé de monter dans la voiture, ihsan 

Acar et moi, nous ne voulions pas monter. Mehmet Salih Acar y est monté sans objec­

tion. Ils nous ont dit : «Votre ami va nous accompagner jusqu'à un champ et il reviendra 

plus tard.» Nous n'avons pas eu de nouvelles de notre ami après cela.Je n'avais jamais 

vu auparavant les hommes qui sont arrivés dans la voiture, je ne les connais pas. On dil 

qu'il s'agissait du capitaine de gendarmerie Izzet Curai et du sous-officier Ahmet, qui 

sont en poste à la gendarmerie centrale .Je connais personnellement ces deux hommes; 

ce ne sont pas eux qui ont enlevé mon ami.» 

158. Le 18 d é c e m b r e 1995, en réponse à la pé t i t ion déposée pa r Hi i sna 

Aca r e t /ou le r e q u é r a n t ( p a r a g r a p h e 92 c i -dessus) , le p rés iden t de la 

commiss ion d ' e n q u ê t e sur les d ro i t s de l ' h o m m e de la G r a n d e A s s e m b l é e 

na t iona le de T u r q u i e informa le r e q u é r a n t q u e la pé t i t ion e n r e g i s t r é e 

sous le n u m é r o 4467/2872 avait é té e x a m i n é e . Le préfet de Diya rbak i r 

avait m e n é u n e e n q u ê t e au cours de laquel le î l han Ezer et î h s a n Acar 

ava ien t é t é e n t e n d u s ; ils ava ien t l 'un et l ' au t r e d é c l a r é q u e le cap i t a ine 

de g e n d a r m e r i e îzzet Gi i r lo et le sous-officier A h m e t K o r k m a z n ' ava ien t 
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pas e m m e n é M e h m e t Sal im Acar mais que celui-ci avai t é té enlevé pa r 

deux h o m m e s inconnus se d i san t policiers qu i l 'avaient fait m o n t e r à 

bord d ' un véhicule sans p l aques d ' i m m a t r i c u l a t i o n . Le r e q u é r a n t fut 

aussi avisé q u e le p r o c u r e u r de Bismil avai t ouvert une ins t ruc t ion , 

toujours en cours . 

159. P a r une l e t t r e du 14 ma i 1996 qu ' i l a d r e s s a p a r t é lécopieur , 

a p p a r e m m e n t en ra ison de la r éponse du r e q u é r a n t du 20 m a r s 1996 aux 

observa t ions q u e le G o u v e r n e m e n t avait p r é s e n t é e s à la C o m m i s s i o n 

( p a r a g r a p h e 4 c i -dessus) , le m i n i s t è r e de la J u s t i c e invita le p r o c u r e u r de 

Bismil à e x a m i n e r les d iverses a l léga t ions q u e le r e q u é r a n t fo rmula i t dans 

ce t t e r éponse du 20 m a r s 1996. 

160. Le m ê m e j o u r , le p r o c u r e u r d e Bismil in forma le m i n i s t è r e de la 

J u s t i c e q u e l ' ins t ruc t ion c o n c e r n a n t l ' incident m e n t i o n n é p a r le r e q u é ­

ran t avait é t é e n r e g i s t r é e sous le n u m é r o 1994/445 d a n s le r eg i s t r e des 

e n q u ê t e s p r é l i m i n a i r e s t enu au p a r q u e t de Bismil . Il s igna la aussi au 

m i n i s t è r e q u ' a u cours de l ' e n q u ê t e avaient é té e n t e n d u s les p l a ignan t e s 

Ha l i se e t H ù s n a Acar , les t émo ins i h s a n Aca r e t i l h a n Ezer , a insi q u e les 

accusés , à savoir le s e rgen t A h m e t Uyar , l ' anc ien c o m m a n d a n t de la 

g e n d a r m e r i e de Bismil îzzet C u r a i et H a r u n Aça, et q u ' u n e commiss ion 

roga to i r e avai t é té ad res sée au p a r q u e t d ' A n k a r a afin q u e l 'on pût 

recuei l l i r la dépos i t ion d ' A h m e t Babayigi t . Le p r o c u r e u r de Bismil 

ind iqua i t enfin q u e , dès r écep t ion de ce t t e dépos i t ion , il r end ra i t une 

décision. 

161. Le 21 août 1996, le m i n i s t è r e de l ' In t é r i eu r c o m m u n i q u a la 

pé t i t ion déposée p a r H ù s n a Aca r le 5 août 1996 ( p a r a g r a p h e 95 ci-

dessus) à la d i rec t ion de la police de Diyarbak i r , qu ' i l invita à e n q u ê t e r 

sur les a l l éga t ions qui y figuraient, à l ancer les pour su i t e s r equ i ses et à 

faire p a r t des r é s u l t a t s de l ' e n q u ê t e au m i n i s t è r e de l ' I n t é r i eu r et à 

H ù s n a Acar . 

162. Le 29 aoû t 1996, se r é fé ran t à l 'o rdre qu i lui avai t é t é d o n n é le 

21 aoû t 1996, la d i rec t ion de la police de Diya rbak i r in forma le sous-

préfe t de Bismil que la fille de H ù s n a Acar , Me l iha Dal , rés idai t à 

D iya rbak i r et t r a n s m i t la déc la ra t ion qu 'e l l e avai t faite le 29 aoû t 1996 

r e l a t i v e m e n t à la pé t i t ion que Hi i sna Acar avai t déposée a u p r è s du 

m i n i s t è r e de l ' I n t é r i eu r le 5 aoû t 1996. 

163. D a n s sa déc l a r a t i on , Mel iha Da l indiquai t qu 'e l le vivait à 

D iya rbak i r depu i s sept ans . Elle préc isa i t que M e h m e t Açan, qui - c o m m e 

son frère a îné M e h m e t Sal im Acar - hab i ta i t A m b a r , s 'é ta i t que re l l é avec 

son frère à elle au café à propos d ' une p o m p e à eau et q u ' à c e t t e occasion 

M e h m e t Açan avait m e n a c é son frère de «d i spa r i t i on » d a n s les t rois j o u r s . 

Tro i s jours plus l a rd , l'officier qu i c o m m a n d a i t la g e n d a r m e r i e de Bismil, 

le cap i t a ine Izzet in , a c c o m p a g n é d 'un a u t r e h o m m e , é ta i t venu au village 

d a n s u n véhicule sans p l aques d ' i m m a t r i c u l a t i o n et avai t d e m a n d é 

M e h m e t Sal im Acar . Il lui avait é té r é p o n d u q u e M e h m e t Sal im se 
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t rouvai t d a n s le c h a m p de coton. Sur quoi le cap i t a ine Izzet in s'y é ta i t 

r e n d u ; le f rère d e Me l iha D a l se t rouva i t là avec son fils î h s a n A c a r et u n 

h o m m e du n o m d ' î l h a n . Le cap i t a ine îzze t in avai t d e m a n d é à M e h m e t 

Sal im Acar de lui m o n t r e r c o m m e n t se r e n d r e à un ce r t a in endro i t , 

fait m o n t e r M e h m e t Sal im d a n s la vo i tu re et é t a i t p a r t i . O n n 'avai t plus 

eu de nouvel les de M e h m e t Sal im depu i s . D ' a p r è s Me l iha Da l , le 

cap i t a ine îzze t in a u r a i t r e m i s M e h m e t Sal im Acar aux frères M e h m e t et 

H a r u n Açan m o y e n n a n t f inance. La m è r e de Me l iha Dal , Hi i sna , et sa 

be l le - sœur , Ha l i se , le savaient ma i s , c o m m e le cap i t a ine Izzet in é ta i t 

impl iqué et q u e c 'é ta i t un fonc t ionnai re de l 'E ta t , elles ne pouva ien t d i re 

la vér i té car elles c r a igna i en t d ' ê t r e t uée s elles aussi . Mel iha Dal t ena i t 

d 'e l les ce qu ' e l l e é ta i t en t r a in de d i r e . 

164. Le 25 d é c e m b r e 1996, le cab ine t du p rés iden t d e la Turqu ie 

ad re s sa u n e l e t t r e à H i i sna Aca r en r éponse à sa pé t i t ion du 11 d é c e m b r e 

1996 ( p a r a g r a p h e 99 ci-dessus) . Il l ' informait q u ' o r d r e avait é té d o n n é au 

sous-préfel de B a t m a n afin qu' i l instruisî t sa p la in te cl c o m m u n i q u â t les 

r é su l t a t s d e ses inves t iga t ions au cab ine t du p r é s i d e n t . La pé t i t ion fut 

t r a n s m i s e au sous-préfet de B a t m a n le 27 d é c e m b r e 1996. 

Le 2 j a n v i e r 1997, le cabine t du p r e m i e r min i s t r e écrivit u n e l e t t r e de 

t e n e u r a n a l o g u e à Hi i sna Aca r à p ropos d ' u n e a u t r e pé t i t ion q u e celle-ci 

avait envoyée le 11 d é c e m b r e 1996. 

165. Le 17 j a n v i e r 1997, en r éponse à la pé t i t ion qu 'e l l e avait déposée 

le 25 n o v e m b r e 1996 ( p a r a g r a p h e 97 c i -dessus) , le cabine t du préfet de 

Diya rbak i r in fo rma Me l iha D a l qu ' i l y avai t eu u n e e n q u ê t e . D ' a p r è s les 

conclusions de celle-ci, M e h m e t Sel im Acar avait é té enlevé d a n s son 

c h a m p en ju i l le t 1994 pa r deux inconnus a r m e s . Le c o m m a n d e m e n t de la 

g e n d a r m e r i e du dis t r ic t avait é té informé de c e t t e affaire et avait p rocédé 

à u n e e n q u ê t e . D ' a p r è s les d é c l a r a t i o n s des t é m o i n s , les d e u x a u t e u r s d e 

l ' en lèvemen t é t a i e n t inconnus d a n s la région. Les t émo ins ava ien t précisé 

qu ' i l s conna i s sa i en t p e r s o n n e l l e m e n t le cap i t a ine îzzet C u r a i , le sous-

officier A h m e t K o r k m a z et H a r u n Aca et q u e ces trois p e r s o n n e s ne 

f igura ien t c e r t a i n e m e n t pas p a r m i les a u t e u r s d e l ' e n l è v e m e n t . L o r s q u e 

le c o m m a n d e m e n t de la g e n d a r m e r i e de Bismil avait é té informé de 

l ' en l èvemen t , c 'est le cap i t a ine îzzet C u r a i l u i - m ê m e qui avait d o n n é les 

in s t ruc t ions nécessa i res , et l ' e n q u ê t e ouve r t e pa r le p r o c u r e u r de Bismil 

é ta i t en cours . 

3. Documents concernant les faits postérieurs au 14 janvier 2000 

166. Le 16 février 2000, Mel iha Dal informa le p r o c u r e u r de 

Diya rbak i r qu ' e l l e avai t vu son frère M e h m e t Salih Acar aux ac tua l i t é s 

de N T V le 3 février 2000. Le p r é n o m et le n o m de son frère ava ien t é t é 

m e n t i o n n é s au cour s d e l ' émiss ion. Il avai t é t é di t q u e son frère et d e u x 

a u t r e s h o m m e s ava ien t é té a p p r é h e n d é s à D iya rbak i r et placés en 
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d é t e n t i o n à Mu§ . Elle d e m a n d a i t au p r o c u r e u r d ' i n s t ru i r e l 'affaire et de 

lui faire savoir si son frère é ta i t m o r t ou vivant . Elle envoya une pé t i t ion 

d a n s le m ê m e sens au préfet de Diya rbak i r le 18 février 2000. 

167. Le 24 m a r s 2000, le r e q u é r a n t déposa une pé t i t ion a u p r è s du 

p ré s iden t de la T u r q u i e au sujet de la d i spa r i t i on de son frère M e h m e t 

Sal im Acar . Il ind iqua i t q u e , au cours des ac tua l i t é s diffusées sur N T V le 

3 février 2000 vers 23 h e u r e s , il avai t é té s ignalé q u e trois h o m m e s ava ien t 

é té a p p r é h e n d é s et placés en d é t e n t i o n à Mu§ et que l 'un d ' e u x é ta i t un 

ce r t a in M e h m e t Salih Acar . Sur quoi , sa famille s 'é ta i t ad re s sée à la police 

de Bismil , au p r o c u r e u r de Bismil , au préfe t de Diyarbak i r , au p r o c u r e u r 

près la cour de s û r e t é de l 'Eta t de Diyarbak i r , aux services a n t i t e r r o r i s m e 

de la police de Diya rbak i r et a u x services de la g e n d a r m e r i e de Diyarbaki r . 

La sec t ion a n t i t e r r o r i s m e avait dit à la famille q u e M e h m e t Sal im Acar 

ne souha i t a i t p a s la voir et celle-ci n 'ava i t reçu a u c u n e in fo rma t ion sur 

l ' endroi t où il se t rouvai t ou son é t a t . Le r e q u é r a n t d e m a n d a i t au prés i ­

d e n t d ' i n t e rven i r afin de découvr i r ce qu ' i l é ta i t advenu de son frère. 

168. D a n s une déc l a r a t i on écr i te d a t é e du 27 m a r s 2000, Me l iha Dal 

ind iqua qu 'e l l e s 'é ta i t r e n d u e chez le p r o c u r e u r de Bismil pour s ' enquér i r 

du sort de son frère M e h m e t Sal im Acar . Il lui avait é té r é p o n d u q u e trois 

h o m m e s du n o m de M e h m e t Sal im Acar ava ien t é té a p p r é h e n d é s mais 

q u e leurs c a r a c t é r i s t i q u e s s igna lé t iques (noms des p a r e n t s , d a t e et lieu 

de na i s sance) ne c o r r e s p o n d a i e n t pas à celles de son f rère . Lorsqu 'e l le 

avait q u i t t é le b u r e a u du p r o c u r e u r , l ' ass is tant de ce d e r n i e r , M e h d i , lui 

avait dit q u e son frère é ta i t vivant , qu ' i l se t rouva i t aux m a i n s de l 'Etat et 

qu ' i l avait é t é envoyé en exil. Il lui avait r a con t é de plus qu ' on avait effrayé 

son frère en le m e n a ç a n t de d é t r u i r e sa famille et qu ' i l se cachai t donc 

d 'e l le . 

169. Le 18 avril 2000, Me l iha Dal écrivit au p r o c u r e u r de Diya rbak i r 

pour l ' in former q u e deux h o m m e s ava ien t é t é envoyés chez elle et qu 'e l le 

l eur avait fait des d é c l a r a t i o n s selon lesquel les elle avait vu son frère et 

e n t e n d u p r o n o n c e r son n o m à la télévision au cours d ' u n e émiss ion 

d ' ac tua l i t é s p e n d a n t l aque l le on avait s ignalé q u e trois h o m m e s avaient 

é té a r r ê t é s à Mu§ . Le p r o c u r e u r avai t r éd igé au n o m de Me l iha Da l une 

r e q u ê t e qu ' i l avait envoyée à Mu§ . A la fin de l eu r e n t r e t i e n , il avai t dit 

q u e , à sa conna i s sance , le frère de la j e u n e f e m m e se t rouva i t aux mains 

des a u t o r i t é s à Mu§ . 

170. P a r u n e l e t t r e du 19 avril 2000, le r e p r é s e n t a n t du r e q u é r a n t 

avisa la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e q u e le 3 février 2000 

vers 23 h e u r e s , Me l iha Dal , H ù s n a Acar et Ha l i se Aca r r e g a r d a i e n t les 

a c tua l i t é s sur N T V lorsque le j o u r n a l i s t e a n n o n ç a q u e q u a t r e h o m m e s , 

don t l 'un se n o m m a i t M e h m e t Sel im Acar , ava ien t é té a p p r é h e n d é s à 

Diya rbak i r . P a r m i les pho tos qu i furent m o n t r é e s de ces h o m m e s , elles 

r e c o n n u r e n t M e h m e t Sel im Acar . Elles ava ien t con t i nue à r e g a r d e r la 

télévision t o u t e la nuit et elles l ' avaient vu à nouveau le l e n d e m a i n à 
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8 h e u r e s . Le r e p r é s e n t a n t du r e q u é r a n t préc isa à la C o u r q u e , le 4 février 

2000, les t rois f e m m e s s ' é ta ien t r e n d u e s chez le p r o c u r e u r de Bismil 

p o u r s igna le r qu ' e l l e s ava ien t vu M e h m e t Sel im A c a r à la télévision et 

q u e M e l i h a Dal avait déposé à ce sujet u n e r e q u ê t e a u p r è s du p r o c u r e u r 

de D iya rbak i r le 16 février 2000 puis une pé t i t ion a u p r è s du préfe t de ce t t e 

ville le 18 février 2000. La famille avait en o u t r e t e n t é d ' ob t en i r un 

e n r e g i s t r e m e n t video des ac tua l i t é s diffusées le 3 février 2000 sur N T V , 

ma i s en va in . Se ré fé ran t à la pé t i t ion ad re s sée le 24 m a r s 2000 p a r le 

r e q u é r a n t au p ré s iden t de la T u r q u i e , le r e p r é s e n t a n t du r e q u é r a n t 

in formai t enfin la C o u r q u e , j u s q u ' a l o r s , les a u t o r i t é s avec lesquel les 

celui-ci avait pris con tac t n ' ava ien t fourni a u c u n r e n s e i g n e m e n t q u a n t à 

l ' endroi t où se t rouvai t M e h m e t Selim Acar . 

171. A ce t t e l e t t r e se t rouva ien t j o in t e s , e n t r e a u t r e s , les r e q u ê t e et 

pé t i t ion de Me l iha Da l des 16 et 18 février 2000 ( p a r a g r a p h e 166 

c i -dessus) , u n e d é c l a r a t i o n d a t é e d u 23 m a r s 2000 d a n s laquel le Mel iha 

Da l ind iqua i t avoir vu son frère po r t é d i spa ru à la télévision le 3 février 

2000, la pé t i t ion déposée par le r e q u é r a n t le 24 m a r s 2000 ( p a r a g r a p h e 167 

c i -dessus) , la déc l a r a t i on de Mel iha Dal du 27 m a r s 2000 ( p a r a g r a p h e 168 

c i -dessus) , une d é c l a r a t i o n non d a t é e de Me l iha Dal d a n s laquel le celle-ci 

ind iqua i t avoir vu son frère M c h m e t Sal im Acar aux ac tua l i t é s té lévisées 

le 1" lévr ier 2000 vers 23 h e u r e s puis le 2 février 2000 vers 8 heu re s , une 

déc l a r a t i on non d a t é e de Hal i se Acar i nd iquan t qu 'e l l e avait vu un jour à 

la télévision son m a r i M e h m e t Salih Acar et une déc l a r a t i on non d a t é e de 

H ù s n a Acar ind iquan t qu 'e l le avai t vu son fils M e h m e t Salih Acar à la 

télévision assez l o n g t e m p s a p r è s sa d i spa r i t ion . 

172. Le 28 avril 2000, a p r è s avoir pr is ac te de la l e t t r e du 19 avril 2000 

et des d o c u m e n t s qui y é t a i en t j o i n t s , la C o u r a invité le G o u v e r n e m e n t à 

lui c o m m u n i q u e r une copie des émiss ions d ' a c tua l i t é s de N T V auxque l l e s 

le r e p r é s e n t a n t du r e q u é r a n t faisait a l lus ion, à conf i rmer q u e M e h m e t 

Sal im Acar avai t b ien é té m o n t r é e t n o m m é au cours de ces émiss ions , 

à l ' in former des c i r cons tances de l ' a r r e s t a t i on de M e h m e t Sal im Acar , 

à conf i rmer s'il se t rouva i t d é t e n u et, d a n s l 'aff i rmative, à préc iser d a n s 

que l é t a b l i s s e m e n t . 

173. En r é p o n s e à la d e m a n d e de la C o u r du 28 avril 2000, le p a r q u e t 

de Diya rbak i r a ad res sé le 22 ma i 2000 une l e t t r e au min i s t è r e de la 

J u s t i c e pour l ' in former q u ' u n h o m m e du nom de M e h m e t Sel im Acar 

(fils de Sù l eyman et Pev ruze , né en 1965 à Sivrice) avait é té placé en 

d é t e n t i o n le 9 d é c e m b r e 1996 et p u r g e a i t u n e pe ine d ' e m p r i s o n n e m e n t à 

G a z i a n t e p , et q u ' u n h o m m e du n o m de Salih Aca r (fils de M u s a et 

B e s n a d a n , né en 1979 à B a t m a n ) avait é té placé en d é t e n t i o n le 19 avril 

2000 et se t rouva i t a lors en d é t e n t i o n provisoire à B a t m a n . 

1 74. Le 30 m a i 2000, en r éponse à la p l a in t e déposée pa r Me l iha Dal , le 

p r o c u r e u r de Diya rbak i r a déc idé de ne pas ouvri r d ' ins t ruc t ion . C e t t e 

décis ion est ainsi l ibellée : 
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« Dans sa requête, la plaignante indique que son frère a disparu il y a six ans et qu'on 

n'a pas eu de nouvelles de lui depuis, qu'elle a reconnu l'un des hommes que l'on a 

montrés au cours d'une émission d'actualités diffusée en février sur les personnes 

arrêtées lors d 'opérations menées contre l'organisation terroriste Hezbollah, que cet 

homme avait le même nom que son frère et qu'elle souhaitait pouvoir visionner un 

enregistrement vidéo [de l'émission d 'actualités] afin de pouvoir- identifier son frère. 

Attendu que dans sa décision du 2 mai 2000 par laquelle il a décliné sa compétence, le 
parquet de Mus, a indiqué cpie l 'homme détenu dans le district de Mu§ — un certain 
Mehmet Salih Acar. né en 1964 et fils de Yahya et Ay§e - n'était pas le frère de la 
plaignante, et attendu qu'il ressort de la décision déclinatoire de compétence susmen­
tionnée et des registres d 'état civil que l 'homme détenu à Mu§, traduit en jugement par 
le procureur général près la cour de sûreté de l'Etat de Van, n'est pas le frère de la 
plaignante ; 

Nous concluons, en application de l'article 164 du code de procédure pénale et sous 

réserve du droit d 'appel, qu'il n'y a pas lieu de poursuivre l'affaire (...) » 

175. Le 6 ju i l le t 2000, le G o u v e r n e m e n t a in formé la C o u r que 

l ' h o m m e a p p r é h e n d é et cité au cours des ac tua l i t é s de N T V n ' é t a i t pas le 

frère du r e q u é r a n t et q u e p lus ieurs d é t e n u s avaient un nom a n a l o g u e au 

s ien. D ' a p r è s le G o u v e r n e m e n t , il s 'agissait en t ou t e p robabi l i t é d ' une 

confusion de n o m s . 

176. Le 13 ju i l le t 2000, la C o u r a r appe lé au G o u v e r n e m e n t qu' i l 

n 'avai t toujours pas d o n n é su i te à sa d e m a n d e du 28 avril 2000 pa r 

laquel le elle l 'avait invité à lui c o m m u n i q u e r l ' e n r e g i s t r e m e n t vidéo des 

ac tua l i t é s diffusées su r N T V et q u e m e n t i o n n a i t le r e p r é s e n t a n t d u 

r e q u é r a n t . 

177. D a n s une déc l a r a t i on d a t é e du 28 s e p t e m b r e 2000 et c o m m u ­

n iquée à la C o u r le 4 oc tobre 2000, Me l iha Dal a ind iqué avoir vu son 

frère M e h m e t Sa l im Acar aux ac tua l i t é s té lévisées d e N T V le 2 février 

2000 à 20 h e u r e s et le 3 février 2000 à 8 h e u r e s . 

178. Le 18 oc tobre 2000, la C o u r a d e m a n d é auss i au r e p r é s e n t a n t du 

r e q u é r a n t de lui c o m m u n i q u e r un e n r e g i s t r e m e n t vidéo des ac tua l i t é s 

d o n t fa isa ient é t a t les p roches de l ' in té ressé . 

179. P a r u n e l e t t r e du 24 j a n v i e r 2001 , les services admin i s t r a t i f s 

de N T V ont informé le r e p r é s e n t a n t du r e q u é r a n t qu ' i l s ne pouvaien t 

accéder à sa d e m a n d e . La s é q u e n c e r equ i se ne pouvai t ê t r e fournie que 

sur d e m a n d e formulée p a r le r e q u é r a n t l u i - m ê m e . Le m ê m e jour , le 

r e q u é r a n t a d r e s s a pa r t é l écop ieur une d e m a n d e aux services admi ­

nis t ra t i fs de N T V afin d ' ob ten i r un e n r e g i s t r e m e n t vidéo des ac tua l i t é s 

diffusées su r ce t t e cha îne le 2 février 2000 à 23 h e u r e s et le 3 février 2000 

à 8 h e u r e s . 

180. D a n s l ' in terval le , le 17 j a n v i e r 2001 , le G o u v e r n e m e n t avait 

c o m m u n i q u é à la C o u r un e n r e g i s t r e m e n t vidéo r e n f e r m a n t les ac tua l i t é s 

diffusées sur N T V le 3 février 2000 à 11 h e u r e s et 23 h e u r e s . 
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181. Le 16 février 2001 , le r e q u é r a n t a ad re s sé aux services 

admin i s t r a t i f s de N T V un rappe l de sa d e m a n d e du 24 j a n v i e r 2001 , 

en exp l iquan t q u e l ' e n r e g i s t r e m e n t vidéo q u e le G o u v e r n e m e n t avai t 

c o m m u n i q u é à la C o u r ne r e n f e r m a i t pas les émiss ions d ' a c tua l i t é s 

p e r t i n e n t e s . 

182. Le 20 février 2001, le r e q u é r a n t a informé la C o u r q u e l ' enre­

g i s t r e m e n t vidéo fourni p a r le G o u v e r n e m e n t ne r e n f e r m a i t pas les 

émiss ions d ' a c tua l i t é s p e r t i n e n t e s , c 'es t -à-dire celles du 2 février 2000 à 

23 heu res et du 3 février 2000 à 8 h e u r e s . 

183. Le 26 février 2001 , la C o u r a invité les d e u x pa r t i e s à lui p r o c u r e r 

un e n r e g i s t r e m e n t v idéo c o n t e n a n t les émiss ions d ' a c tua l i t é s diffusées sur 

N T V le 2 février 2000 à 23 h e u r e s et le 3 février 2000 à 8 h e u r e s . 

184. Le 30 m a r s 2001 , le r e q u é r a n t a in formé les services admin i s ­

t ra t i fs de N T V qu ' i l avai t reçu les e n r e g i s t r e m e n t s vidéo r e n f e r m a n t les 

ac tua l i t é s de N T V du 2 février 2000 à 23 h e u r e s et du 3 février 2000 à 

8 h e u r e s , m a i s q u e les passages p e r t i n e n t s n'y f igura ient pa s . Il invitai t 

les services admin i s t r a t i f s de N T V à r e c h e r c h e r le pas sage r e n d a n t 

c o m p t e de l ' a r r e s t a t i on de q u a t r e h o m m e s à Diyarbakir puis de leur 

p l a c e m e n t en d é t e n t i o n à Mus, ou V a n qui avait é té diffusé aux ac tua l i t é s 

té lévisées e n t r e le 31 j a n v i e r 2000 et le 6 février 2000. 

185. En r éponse à une d e m a n d e q u e le G o u v e r n e m e n t avait faite en 

avril 2001 , un j u r i s t e t rava i l lan t pour N T V a informé celui-ci pa r une 

l e t t r e du 2 mai 2001 qu 'on ne pouvai t r é se rve r u n e sui te favorable à sa 

d e m a n d e pa r laquel le il che rcha i t à o b t e n i r une copie des ac tua l i t é s 

diffusées su r N T V le 2 février 2000 à 23 h e u r e s et le 3 février 2000 à 

8 h e u r e s car il s 'agissai t d ' émiss ions qui r e m o n t a i e n t à plus d ' un a n ; or, 

c o n f o r m é m e n t à l 'ar t icle 28 de la loi n" 3984 et à l 'ar t icle 23 du r è g l e m e n t 

sur les p r o c é d u r e s c o n c e r n a n t les émiss ions de rad io et de télévision, les 

o r g a n i s m e s de télévision n ' é t a i e n t t enus de conserver des copies de 

c h a q u e émiss ion diffusée que p e n d a n t un an . Le G o u v e r n e m e n t en 

in forma la C o u r le 13 j u i n 2001 . 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. E t a t d'urgence 

186. Depu i s 1985 envi ron , de graves t roub les font rage d a n s le Sud-Est 

de la T u r q u i e e n t r e les forces de l 'o rdre et les m e m b r e s du PKK, une 

o rgan i sa t ion t e r ro r i s t e p roh ibée en droi t t u rc . D ' a p r è s le G o u v e r n e m e n t , 

ce conflit a coû té la vie à des mil l iers de civils et de m e m b r e s des forces de 

l 'o rdre . 

187. Deux g r a n d s déc re t s c o n c e r n a n t la région du Sud-Est on t é t é 

adop té s en app l ica t ion de ht loi sur l ' é ta t d ' u rgence (loi n" 2935 du 
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25 oc tobre 1983) et se t rouva ien t en v igueur à l ' époque des la i t s . Le 

p r e m i e r - le déc re t n" 285 (du 10 ju i l l e t 1987) - ins t i tue un g o u v e r n o r a t 

de la rég ion soumise à l ' é ta t d ' u r g e n c e d a n s dix des onze d é p a r t e m e n t s du 

Sud-Est de la T u r q u i e . Aux t e r m e s de son ar t ic le 4 b) et d ) , l ' ensemble des 

forces de l 'ordre ainsi que le c o m m a n d e m e n t de la force de paix de la 

g e n d a r m e r i e sont à la d ispos i t ion du g o u v e r n e u r de région. 

188. Le second - le déc re t n" 430 (du 16 d é c e m b r e 1990) - renforce les 

pouvoirs du g o u v e r n e u r de région, qu ' i l habi l i te pa r exemple à o r d o n n e r 

des t r ans f e r t s hors de la région de fonc t ionna i res et d ' a g e n t s des services 

publ ics , n o t a m m e n t des j u g e s et p r o c u r e u r s . Il prévoit en son ar t ic le 8: 

«La responsabilité pénale, financière ou juridique, du gouverneur de la région 

soumise à l'état d'urgence ou d'un préfet d'une région où a été proclamé l'état 

d'urgence ne saurait être engagée pour des décisions ou des actes pris dans l'exercice 

des pouvoirs que leur confère le présent décret, et aucune action ne saurait être intentée 

en ce sens contre l'Etat devant quelque autorité judiciaire que ce soit, sans préjudice du 

droit pour la victime de demander réparation à l'Etat des dommages injustifiés subis par 

.41e.» 

B. Dispositions constitutionnelles sur la responsabilité admi­
nistrative 

189. L 'a r t ic le 125 de la C o n s t i t u t i o n t u r q u e énonce : 

«Tout acte ou décision de l 'administration est susceptible d'un contrôle juridictionnel 

(...) 

L'administration est tenue de réparer tout dommage résultant de ses actes et 
mesures. » 

190. La disposi t ion p réc i t ée ne souffre a u c u n e res t r i c t ion , m ê m e e n 

cas d ' é t a t d ' u r g e n c e ou de g u e r r e . Le second a l inéa ne r e q u i e r t pas forcé­

m e n t d ' a p p o r t e r la p reuve de l ' ex is tence d ' une faute de l ' a d m i n i s t r a t i o n , 

dont la responsab i l i t é revêt u n c a r a c t è r e absolu et objectif fondé sur la 

théor i e du « r i s q u e social» . L ' a d m i n i s t r a t i o n peu t donc i n d e m n i s e r 

q u i c o n q u e est v ic t ime d ' un pré judice r é s u l t a n t d ' ac tes c o m m i s pa r des 

p e r s o n n e s non ident if iées ou des t e r r o r i s t e s lo rsque l 'on peu t d i re q u e 

l 'E ta t a m a n q u é à son devoir de m a i n t e n i r l 'o rdre et la s û r e t é publ ics ou 

à son obl iga t ion de s a u v e g a r d e r la vie et la p rop r i é t é individuel les . 

C. Droit pénal et procédure pénale 

191. Le code péna l t u r c ér ige en infract ion le fait : 

- de pr iver a r b i t r a i r e m e n t un individu de sa l iber té (ar t ic le 179 en 

g é n é r a l et a r t ic le 181 pour les fonc t ionnai res ) ; 

- de p ro fé re r des m e n a c e s (ar t ic le 191) ; 
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- de s o u m e t t r e un individu à la t o r t u r e ou à des m a u v a i s t r a i t e m e n t s 

(ar t ic les 243 et 245) ; 

- de c o m m e t t r e un homic ide involonta i re (ar t ic les 452 et 459) , un 

homic ide volonta i re (ar t ic le 448) ou un assass ina t (ar t ic le 450) . 

192. C o n f o r m é m e n t aux ar t ic les 151 et 153 C P P , il est possible , 

pour ces d i f férentes infract ions , de p o r t e r p la in te a u p r è s du p r o c u r e u r 

de la R é p u b l i q u e ou des a u t o r i t é s a d m i n i s t r a t i v e s locales. Le p r o c u r e u r 

et la police sont t e n u s d ' i n s t ru i r e les p la in tes don t ils sont saisis , le 

p r e m i e r déc idan t s'il y a lieu d ' e n g a g e r des p o u r s u i t e s , c o n f o r m é m e n t 

à l 'ar t icle 148 C P P . Le p l a ignan t peu t faire appe l de la décis ion du 

p r o c u r e u r de ne pas e n g a g e r de pour su i t e s . 

193. Si l ' a u t e u r p r é s u m é d ' une infract ion péna le é ta i t un agen t de 

l 'Etat ou un fonc t ionna i re au m o m e n t des faits, l ' au to r i sa t ion d ' e n g a g e r 

des p o u r s u i t e s doit ê t r e dél ivrée pa r le comi té a d m i n i s t r a t i f (comi té 

exécut i f de l ' a s semblée provincia le) . Les décis ions de pare i l comi t é sont 

suscept ib les de recours d e v a n t le Consei l d ' E t a t ; le c l a s s emen t sans su i te 

fait a u t o m a t i q u e m e n t l 'objet de pare i l r ecours . Lo r sque le suspect est un 

mi l i t a i re , il relève des t r i b u n a u x mi l i t a i res et est j u g é c o n f o r m é m e n t a u x 

disposi t ions de l 'a r t ic le 152 du code de ju s t i ce mi l i t a i re . 

D. Dispositions de droit civil 

194. T o u t acte illégal c o m m i s par un fonc t ionna i re , qu ' i l s 'agisse d ' une 

infract ion péna le ou d ' un déli t civil, p r o v o q u a n t un d o m m a g e m a t é r i e l ou 

mora l , peu t faire l 'objet d ' u n e act ion en r é p a r a t i o n devan t les j u r id i c t ions 

civiles de dro i t c o m m u n . Aux t e r m e s de l 'ar t ic le 41 du code des obli­

ga t ions , t o u t e p e r s o n n e v ic t ime d ' un d o m m a g e r é s u l t a n t d 'un ac te illégal 

peu t d e m a n d e r r é p a r a t i o n à l ' a u t e u r p r é s u m é de celui-ci, qu ' i l ait agi 

d é l i b é r é m e n t , p a r nég l igence ou p a r i m p r u d e n c e . Les ju r id i c t ions civiles 

peuven t accorder r é p a r a t i o n au t i t r e des d o m m a g e s p a t r i m o n i a u x 

(ar t ic le 46 du code des obl iga t ions) ou e x t r a p a t r i m o n i a u x (ar t ic le 47 du 

m ê m e code) . 

195. Des pou r su i t e s p e u v e n t ê t r e e n g a g é e s con t r e l ' a d m i n i s t r a t i o n 

devan t les j u r id i c t ions a d m i n i s t r a t i v e s , don t la p r o c é d u r e est écr i te . 

E. Impact du décret n° 285 

196. D a n s le cas d ' ac t e s de t e r r o r i s m e p r é s u m é s , le p r o c u r e u r est privé 

de sa c o m p é t e n c e au profit d ' u n sys tème dis t inct de p r o c u r e u r s et de cours 

de s û r e t é de l 'E ta t r é p a r t i s d a n s t ou t e la T u r q u i e . 

197. Le p r o c u r e u r est é g a l e m e n t privé de sa c o m p é t e n c e s 'agissant 

d ' inf rac t ions i m p u t é e s à des m e m b r e s des forces de l 'ordre d a n s la région 

soumise à l ' é ta t d ' u r g e n c e . Le déc re t n" 285 prévoit en son ar t ic le 4 § 1 q u e 
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t ou t e s les forces de l 'ordre p lacées sous le c o m m a n d e m e n t du g o u v e r n e u r 

de région ( p a r a g r a p h e 187 ci-dessus) sont assu je t t i es à la loi de 1914 su r 

les pou r su i t e s don t les fonc t ionna i res peuven t faire l 'objet pour les ac tes 

accompl is d a n s le c a d r e de leurs fonct ions. Dès lors, le p r o c u r e u r qu i reçoit 

une p la in te d é n o n ç a n t un ac te dé l i c tueux c o m m i s pa r un m e m b r e des 

forces de l 'ordre a l 'obl igat ion de déc l ine r sa c o m p é t e n c e et de t r ans f é r e r 

le dossier au comi té admin i s t ra t i f . Ce d e r n i e r se compose de fonction­

na i re s et est p rés idé pa r le g o u v e r n e u r . S'il décide de ne pas poursu iv re , 

sa décis ion fait a u t o m a t i q u e m e n t l 'objet d 'un recours au Conse i l d 'E t a t . 

U n e fois pr ise la décis ion de pour su iv re , c 'est au p r o c u r e u r qu ' i l incombe 

d ' i n s t ru i r e l 'affaire. 

E N D R O I T 

I. SUR LA Q U E S T I O N PRÉLIMINAIRE 

198. Le G o u v e r n e m e n t a invité la Cour , eu é g a r d à sa décision du 

6 m a i 2003 de poursu iv re l ' e x a m e n du fond de la cause ( p a r a g r a p h e 26 

c i -dessus) , à renvoyer la r e q u ê t e à sa d e u x i è m e sect ion afin qu 'e l l e s t a t u e 

sur le fond. 

199. La C o u r no t e q u e la Conven t i on ne prévoit pas pour la G r a n d e 

C h a m b r e la possibil i té de renvoyer à u n e sect ion de la C o u r u n e affaire 

p e n d a n t e devan t elle - q u e ce soit ap r è s des sa i s i s semen t d ' u n e sect ion en 

ve r tu de l 'ar t icle 30 de la C o n v e n t i o n ou ap rè s u n e décis ion pr ise par le 

collège au t i t r e de l 'ar t icle 4 3 . 

200. En c o n s é q u e n c e , la C o u r ne sau ra i t accuei l l i r la d e m a n d e du 

G o u v e r n e m e n t l ' invi tant à renvoyer l 'affaire devan t la d e u x i è m e sect ion. 

II. SUR L 'OBJET DE LA R E Q U Ê T E 

201. Au s t ade de la recevabi l i té dans le cad re de la p r o c é d u r e devan t la 

C o m m i s s i o n et sans invoquer de disposi t ions spécif iques de la Conven t ion , 

le r e q u é r a n t se p la igna i t : 

a) de la d i spa r i t ion de son frère à la sui te de son e n l è v e m e n t en août 

1994 pa r deux officiers du c o m m a n d e m e n t de la g e n d a r m e r i e de Bismil ; 

b) du c a r a c t è r e il légal et de la d u r é e excessive de la d é t e n t i o n de son 

frère au c o m m a n d e m e n t de la g e n d a r m e r i e de Bismil ; 

c) des mauva i s t r a i t e m e n t s et des ac tes de t o r t u r e a u x q u e l s son frère 

a u r a i t é té soumis p e n d a n t sa d é t e n t i o n et du fait q u e ceux qu i avaient 

p rocédé à celle-ci n ' eus sen t pas a s su ré à son frère les soins méd icaux 

nécessa i res ; et 

d) du fait q u e son frère eû t é té privé des services d ' un avocat et de tout 

contac t avec sa famille. 
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202. D a n s sa décision du 30 juin 1997 sur la recevabi l i té , la C o m m i s ­

sion a e s t i m é q u e les faits dénoncés p a r le r e q u é r a n t souleva ient des 

ques t i ons sur le t e r r a i n des a r t ic les 2, 3 , 5, 6 et 8 de la C o n v e n t i o n , 

lesquel les appe l a i en t un e x a m e n au fond. 

203 . D a n s ses observa t ions finales sur le fond, déposées ap rè s ce t t e 

décis ion de recevabi l i té du 30 j u i n 1997, le r e q u é r a n t a l l égua toutefois 

aussi des violat ions des ar t ic les 13 et 14 de la Conven t i on . 

204. La C o u r rappel le que l ' é t endue de sa c o m p é t e n c e dans des affaires 

c o m m e celle-ci con t inue à ê t r e d é t e r m i n é e par la décision de la C o m m i s s i o n 

su r la recevabi l i té et qu 'e l le n 'a n u l l e m e n t le pouvoir d ' e x a m i n e r des faits 

nouveaux et des griefs d is t inc ts faisant é t a t de violat ions de disposi t ions 

subs tan t ie l l e s de la Conven t ion (Okçuoglu c. Turquie [ G C ] , n" 24246/94, § 3 1 , 

8 jui l le t 1999). 

205. La C o u r n 'a donc pas c o m p é t e n c e p o u r c o n n a î t r e des griefs q u e le 

r e q u é r a n t t i re des ar t ic les 13 et 14 de la Conven t ion . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 2 DE LA 

C O N V E N T I O N 

206. L 'ar t ic le 2 de la Conven t i on énonce : 

« 1. Le droit de toute personne à la vie est protégé par la loi. La mort ne peut être 

infligée à quiconque intentionnellement, sauf en exécution d'une sentence capitale 

prononcée par un tribunal au cas où le délit est puni de cette peine par la loi. 

2. La mort n'est pas considérée comme infligée en violation de cet article dans les cas 

où elle résulterait d'un recours à la force rendu absolument nécessaire: 

a) pour assurer la défense de toute personne contre la violence illégale ; 

b) pour effectuer une arrestation régulière ou pour empêcher l'évasion d'une 

personne régulièrement détenue ; 

c) pour réprimer, conformément à la loi, une émeute ou une insurrection.» 

A. Thèses présentées devant la Cour 

/. Le requérant 

207. Le r e q u é r a n t sou t i en t q u e les é l é m e n t s de p reuve p e r m e t t e n t de 

conc lure q u e son frère M e h m e t Sal im Acar a d i spa ru en aoû t 1994 ap rès 

avoir é té enlevé par deux officiers du c o m m a n d e m e n t de la g e n d a r m e r i e 

de Bismil selon les ind ica t ions de H a r u n Aca, et qu ' i l a é té d é t e n u pa r la 

su i te au secre t à ce c o m m a n d e m e n t . L ' i n t é re s sé fait valoir en o u t r e q u e 

son frère doit d é s o r m a i s ê t r e p r é s u m é m o r t . Il se p la in t enfin q u e les 

a u t o r i t é s n ' a i en t pas p ro t égé la vie de celui-ci et n ' a i en t pas m e n é u n e 

e n q u ê t e effective et suff isante sur sa d i spar i t ion . Bien que l ' e n q u ê t e 
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m e n é e n 'a i t pas encore é té officiel lement close, r i en n ' i nd ique q u e d e s 

m e s u r e s s u p p l é m e n t a i r e s et effectives soient encore pr ises d a n s ce cad re . 

2. Le Gouvernement 

208. Le G o u v e r n e m e n t a r g u ë q u e l 'a l légat ion du r e q u é r a n t selon 

laquelle le frère de celui-ci a é té e m m e n é pa r des officiers du c o m m a n d e ­

m e n t de la g e n d a r m e r i e de Bismil puis d é t e n u à ce c o m m a n d e m e n t ne 

s ' appuie toujours sur a u c u n é l é m e n t et que , de p lus , elle se t rouve en 

réa l i té con t r ed i t e pa r les réci ts des t émo ins ocula i res , î l h a n Ezer et î h san 

Acar . Le G o u v e r n e m e n t aff irme en o u t r e q u ' u n e e n q u ê t e péna l e effective 

et a d é q u a t e a é té m e n é e . Elle n 'a toutefois m a l h e u r e u s e m e n t pas 

p e r m i s de découvr i r les a u t e u r s de l ' en lèvemen t de M e h m e t Sal im Acar 

ni l 'endroi t où celui-ci se t rouve . Le G o u v e r n e m e n t avance enfin que 

M e h m e t Sal im Acar figure sur la liste des p e r s o n n e s r eche rchées à 

t r ave r s le pays. 

B. Appréciation de la Cour 

1. Considérations générales 

209. L 'ar t ic le 2 de la Conven t ion se place p a r m i les ar t ic les pri­

m o r d i a u x de celle-ci et ne souffre a u c u n e dé roga t ion . Avec l 'art icle 3 , il 

consacre l 'une des va leurs fondamen ta l e s des sociétés d é m o c r a t i q u e s qu i 

fo rment le Consei l de l 'Europe . L'objet et le bu t de la Conven t ion , ins t ru­

m e n t d e p ro tec t ion des ê t res h u m a i n s , appe l l en t é g a l e m e n t à i n t e r p r é t e r 

et app l ique r l 'ar t icle 2 d ' une m a n i è r e qu i en r e n d e les exigences concrè tes 

et effectives (Avsarc. Turquie, n" 25657/94, § 390, C E D H 2001-VII) . 

2 10. Lorsque des a l l éga t ions sont fo rmulées sur le t e r r a i n des ar t ic les 2 

et 3 de la C o n v e n t i o n , la C o u r doit se l ivrer à un e x a m e n p a r t i c u l i è r e m e n t 

app ro fond i ; p o u r ce faire, elle s ' appuie sur l ' ensemble des é l é m e n t s que 

lui fourn issen t les pa r t i e s ou, au besoin, qu 'e l l e se p r o c u r e d'office (H.L.R. 

c. France, a r r ê t du 29 avril 1997', Recueil des arrêts et décisions 1997-III, p. 758, 

§ 3 7 ) . 

2. La disparition du frère du requérant 

211. C 'es t dans la l e t t r e qu ' i l a ad ressée le 20 ju i l le t 1995 au p r o c u r e u r 

de Bismil ( p a r a g r a p h e 88 ci-dessus) q u e le r e q u é r a n t a a l légué pour la 

p r e m i è r e fois a u p r è s des au to r i t é s i n t e rnes q u e le cap i t a ine îzzet Cu ra i et 

le sous-officier A h m e t , d u c o m m a n d e m e n t de la g e n d a r m e r i e de Bismil, 

ainsi q u e H a r u n Aca, h a b i t a n t du village d 'Ambar , é t a i en t impl iqués dans 

l ' en lèvemen t de son frère et q u e celui-ci se t rouvai t d é t e n u au c o m m a n ­

d e m e n t de la g e n d a r m e r i e de Bismil . Lors des a u t r e s con tac t s qu ' i l a eus 

avec les au to r i t é s i n t e rne s , le r e q u é r a n t a m a i n t e n u ses d i res sans toutefois 

a p p o r t e r d ' é l é m e n t s à l ' appui . 
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212. Dans sa p r e m i è r e r e q u ê t e du 29 août 1994 au p r o c u r e u r de Bismil , 

H ù s n a Acar ind iqua q u e son fils avait é té enlevé p a r deux inconnus 

( p a r a g r a p h e 86 ci-dessus) . D a n s sa seconde r e q u ê t e du 19 oc tobre 1994 au 

p r o c u r e u r de Bismil , elle d e m a n d a q u e fût vérifié si son fils avait é té 

a p p r é h e n d é et s'il é ta i t d é t e n u pa r les forces de l 'ordre sans toutefois 

a l léguer qu ' i l avai t é té a r r ê t é p a r des officiers du c o m m a n d e m e n t de la 

g e n d a r m e r i e de Bismil ( p a r a g r a p h e 87 ci-dessus) . 

213. H ù s n a Aca r a a l légué pour la p r e m i è r e fois q u e son fils avai t é té 

placé en d é t e n t i o n pa r le cap i t a ine izzet C u r a i d a n s ses r e q u ê t e et pé t i t ion 

non d a t é e s ad ressées n o t a m m e n t à la commiss ion d ' e n q u ê t e su r les d ro i t s 

de l ' h o m m e de la G r a n d e Assemblée na t iona l e de T u r q u i e , qu i e n r e g i s t r a 

sa pé t i t ion le 3 n o v e m b r e 1995 ( p a r a g r a p h e s 92-93 c i -dessus) . Bien qu 'e l l e 

ait r é i t é r é ce t t e a l l éga t ion d a n s sa l e t t r e du 10 juin 1996 au p r o c u r e u r de 

Bismil ( p a r a g r a p h e 94 c i -dessus) , elle a à nouveau déc la ré d a n s sa pé t i t ion 

du 5 aoû t 1996 au m i n i s t è r e de l ' I n t é r i eu r qu 'e l l e ignora i t l ' ident i té des 

deux h o m m e s qui avaient enlevé son fils ( p a r a g r a p h e 95 c i -dessus) . D a n s 

la p la in te qu 'e l le a déposée le 23 aoû t 1996 a u p r è s du p r o c u r e u r de Bismil , 

elle a réaff i rmé q u e son fils avai t é té e m m e n é pa r le cap i t a ine îzzet C u r a i 

et pa r les frères M e h m e t et H a r u n Aca ( p a r a g r a p h e 96 c i -dessus) . Elle n ' a 

pas elle non plus fourni d ' é l é m e n t s à l ' appui de son a l léga t ion en ce qu i 

conce rne les pe r sonnes qui s e ra i en t selon elle imp l iquées d a n s l 'enlève­

m e n t de son (Ils. 

214. Les deux seuls t é m o i n s ocu la i res de l ' en lèvemen t de M e h m e t 

Sal im Acar , à savoir î h san Acar , son fils m i n e u r , et i l h a n Ezer , un voisin, 

ont fait des dépos i t ions les 2 s e p t e m b r e 1994, 8 s e p t e m b r e 1995, 25 oc tobre 

1995 et 9 d é c e m b r e 1996; ils y ont aff i rmé que M e h m e t Sal im Acar avait 

é té e m m e n é pa r d e u x inconnus a r m é s en civil qui se p r é t e n d a i e n t 

policiers . î h s a n Acar et i l h a n Ezer ont i nva r i ab l emen t déc la ré qu ' i l s ne 

conna i s sa ien t pas ces deux h o m m e s ( p a r a g r a p h e s 104-105, 150-151, 157, 

et 138-139 ci-dessus) . En o u t r e , d a n s ses dépos i t ions des 8 s e p t e m b r e 1995 

et 9 d é c e m b r e 1996, I lhan Ezer a e x p r e s s é m e n t déc la ré qu ' i l conna issa i t 

t r è s b ien les officiers de g e n d a r m e r i e q u e le r e q u é r a n t accusai t d ' ê t r e 

impl iqués dans l ' en lèvemen t de son frère et que ce n ' é t a i e n t pas ceux qui 

ava ien t enlevé M e h m e t Sal im A c a r ( p a r a g r a p h e s 151 et 138 c i -dessus) . 

215. Au cours de l ' enquê te i n t e r n e sur l ' en lèvemen t du frère du 

r e q u é r a n t furent recuei l l ies les dépos i t ions du sous-officier A h m e t U y a r 

le 6 n o v e m b r e 1995, de H a r u n Aca le 23 n o v e m b r e 1995, du cap i t a ine 

îzze t C u r a i le 27 d é c e m b r e 1995 et le 1" j a n v i e r 1997, et du sous-officier 

A h m e t Babayigi t le 5 février et le 25 d é c e m b r e 1996. T o u s d é m e n t i r e n t 

savoir quoi q u e ce fût de la d i spar i t ion de M e h m e t Sal im Acar ou y avoir 

é té mê lé s ( p a r a g r a p h e s 121, 124-125, 128, 144, 132 et 143 c i -dessus) . 

216. Le c r i t è re à employer aux fins de la Conven t i on est celui de 

la p reuve «au -de l à de tout d o u t e r a i s o n n a b l e » ; une telle p reuve peu t 

r é su l t e r d ' un faisceau d ' indices , ou de p r é s o m p t i o n s non ré fu tées , 
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su f f i samment graves , précis et c o n c o r d a n t s {Irlande c. Royaume-Uni, a r r ê t 

du 18 j a n v i e r 1978, série A n" 25, pp. 64-65, § 161). En m a t i è r e d ' a p p r é ­

ciat ion des p reuves , la C o u r a un rôle subs id ia i re à j o u e r et elle doit se 

m o n t r e r p r u d e n t e avan t d ' a s s u m e r celui d ' une ju r id ic t ion de p r e m i è r e 

ins tance appe lée à c o n n a î t r e des fai ts , lo r sque les c i r cons tances d ' une 

affaire d o n n é e ne le lui c o m m a n d e n t pas . 

217. A p a r t i r des é l é m e n t s en sa possession et n o t a n t q u e l ' impl ica t ion 

a l léguée d'officiers de g e n d a r m e r i e d a n s la d i spa r i t ion de M e h m e t Salim 

Acar non s e u l e m e n t est con t r ed i t e pa r les déc l a r a t i ons r é i t é rées et 

c o n c o r d a n t e s des d e u x t é m o i n s ocu la i res mais ne se t rouve pas non plus 

co r roborée pa r d ' a u t r e s t é m o i g n a g e s , la C o u r e s t ime que l 'a l légat ion 

selon laquel le M e h m e t Sal im Acar a é té enlevé et d é t e n u p a r des ag en t s 

de l 'E ta t relève de l ' hypo thèse et de la spécu la t ion et ne s ' appu ie pas su r 

des é l é m e n t s d ignes de foi. D a n s ces condi t ions , la C o u r c o n s t a t e qu'i l 

n 'es t pas é tabl i au-de là de tou t d o u t e r a i sonnab le que la responsab i l i t é 

de l 'Eta t d é f e n d e u r ait é té e n g a g é e d a n s l ' en lèvement et la d i spa r i t ion de 

M e h m e t Sal im Acar . 

218. Le G o u v e r n e m e n t d é m e n t les d i res du r e q u é r a n t , lequel affirme 

q u e t rois m e m b r e s de sa famille ont vu son frère à la télévision en février 

2000. Il sou t i en t q u e l ' h o m m e qui avait é té a r r ê t é et qui fut m o n t r é à la 

télévision n 'é ta i t pas M e h m e t Sal im Acar ( p a r a g r a p h e s 166-185 ci-dessus) . 

Bien qu 'e l le l eur en eût fait la d e m a n d e , la C o u r n ' a pas o b t e n u des par t ies 

un e n r e g i s t r e m e n t vidéo de l 'émission télévisée en ques t ion . D a n s ces 

condi t ions , elle e s t ime qu ' i l ne se t rouve pas établ i au-delà de tout dou te 

ra i sonnab le que l ' h o m m e a p p r é h e n d é qui fut m o n t r é à la télévision étai t le 

frère du r e q u é r a n t . 

219. En conséquence , a u c u n e viola t ion de l 'ar t ic le 2 de la Conven t ion 

ne se t rouve é tab l ie à cet éga rd . 

3. Sur l'allégation d'insuffisance de l'enquête 

220. La C o u r rappe l le q u e l 'obl igat ion de p r o t é g e r le dro i t à la vie 

q u ' i m p o s e l 'ar t icle 2, c o m b i n é e avec le devoir g é n é r a l i n c o m b a n t à l 'Etat 

en v e r t u de l 'ar t icle 1 de la C o n v e n t i o n de « r e c o n n a î t r e ] à t ou t e p e r s o n n e 

r e l evan t de [sa] j u r id i c t ion les dro i t s et l iber tés définis [dans] la (...) 

C o n v e n t i o n » , impl ique et exige de m e n e r une forme d ' e n q u ê t e officielle 

effective lo r sque le r ecour s à la force a e n t r a î n é m o r t d ' h o m m e (voir, 

mutatis mutandis, a r r ê t s McCann et autres c. Royaume-Uni, 27 s e p t e m b r e 

1995, série A n" 324, p . 49, § 161, et Kaya c. Turquie, 19 février 1998, 

Recueil 1998-1, p . 329, § 105). Pare i l le e n q u ê t e doit avoir lieu d a n s c h a q u e 

cas où il y a eu m o r t d ' h o m m e à la su i t e du recours à la force, q u e les 

a u t e u r s a l légués soient des a g e n t s de l 'E ta t ou des t iers . C e p e n d a n t , 

lo r squ 'on p r é t e n d q u e des agen t s ou des o r g a n e s de l 'E ta t se t rouven t 
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impl iqués d a n s l 'acte en cause , des ex igences pa r t i cu l i è r e s p e u v e n t 

s ' app l ique r q u a n t à ré f lec t iv i té de l ' e n q u ê t e . 

2 2 1 . Le but essent ie l de pare i l le e n q u ê t e est d ' a s s u r e r la mise en 

œ u v r e effective des d isposi t ions de dro i t i n t e r n e qui p r o t è g e n t le droi t à 

la vie e t , lo r sque le c o m p o r t e m e n t d ' a g e n t s ou a u t o r i t é s de l 'E ta t p o u r r a i t 

ê t r e mis en cause , de veiller à ce q u e ceux-ci r é p o n d e n t des décès su rvenus 

sous leur responsab i l i t é {Mastromalleo c. Italie [ G C ] , n" 37703/97 , § 89, 

C E D H 2002-VIII) . La forme d ' e n q u ê t e qui p e r m e t t r a d ' a t t e i n d r e ces 

objectifs peu t va r ie r en fonction des c i r cons tances . Toutefo is , que l q u e 

soit le m o d e employé , les au to r i t é s doivent agir d'office, u n e fois que 

la ques t ion a é té p o r t é e à leur a t t e n t i o n . Elles ne peuven t laisser à un 

p roche l ' ini t iat ive de dépose r f o r m e l l e m e n t u n e p la in te ou de p r e n d r e 

la responsab i l i t é de m e n e r les inves t iga t ions nécessa i res (voir, mutatis 

mulandis, ïlhan c. Turquie [ G C ] , n" 22277/93, § 63 , C E D H 2000-VII, et 

Tinucane c. Royaume-Uni, n" 29178/95 , § 67, C E D H 2003-VIII) . 

222. Pour q u ' u n e e n q u ê t e m e n é e au sujet d ' un homic ide illégal 

q u ' a u r a i e n t c o m m i s des a g e n t s de l 'E ta t puisse passe r pour effective, 

on peut cons idére r , d ' une m a n i è r e g é n é r a l e , qu ' i l est nécessa i re q u e les 

p e r s o n n e s r e sponsab les de l ' e n q u ê t e et celles ef fec tuant les inves t iga­

t ions soient i n d é p e n d a n t e s de celles imp l iquées d a n s les é v é n e m e n t s 

( a r r ê t s Giileç c. Turquie, 27 ju i l le t 1998, Recueil 1998-IV, p. 1733, §§ 81-82, 

et Ogur c. Turquie [ G C ] , n" 21594/93, §§ 91-92, C E D H 1999-111). Ce la 

suppose non s e u l e m e n t l ' absence de tout lien h i é r a r c h i q u e ou ins t i tu ­

t ionnel mais é g a l e m e n t u n e i n d é p e n d a n c e p r a t i q u e ( a r r ê t s Ergi c. Turquie, 

28 ju i l le t 1998, Recueil 1998-IV, pp . 1778-1779, §§ 83-84, et Paul et Audrey 

Edwards c. Royaume-Uni, n" 4-6477/99, § 70, C E D H 2002-11). 

223. L ' e n q u ê t e m e n é e doit é g a l e m e n t ê t r e effective en ce sens 

qu 'e l l e doit p e r m e t t r e de condu i re à l ' ident i f icat ion et au c h â t i m e n t des 

r e sponsab les (Ogur p r éc i t é , § 88) . Il s 'agit là d ' u n e obl igat ion non de 

r é su l t a t , mais de moyens . Les a u t o r i t é s doivent avoir pris les m e s u r e s qu i 

leur é t a i e n t r a i s o n n a b l e m e n t accessibles pour que fussent recuei l l ies les 

p reuves c o n c e r n a n t l ' incident (Tannkulu c. Turquie [ G C ] , n" 23763/94, 

§ 109, C E D H 1999-IV, et Salman c. Turquie [GCJ, n" 21986/93, § 106, 

C E D H 2000-VII) . T o u s dé fau t s de l ' enquê te p r o p r e s à nu i re à sa capac i t é 

de condu i r e à la d é c o u v e r t e de la ou des p e r s o n n e s r e sponsab les peuven t 

faire conclure à son ineffectivité (Aktas c. Turquie, n" 24351/94, § 300, 

24 avril 2003) . 

224. U n e ex igence de cé lé r i t é et de di l igence r a i sonnab le est impl ic i te 

d a n s ce c o n t e x t e . Force est d ' a d m e t t r e qu ' i l peu t y avoir des obs tac les ou 

des difficultés e m p ê c h a n t l ' e n q u ê t e de p rog re s se r d a n s une s i tua t ion 

pa r t i cu l i è r e . Toutefo is , u n e r éponse r ap ide des a u t o r i t é s lorsqu ' i l s 'agit 

d ' e n q u ê t e r sur le r ecours à la force m e u r t r i è r e peu t g é n é r a l e m e n t ê t r e 

cons idé rée c o m m e essent ie l le pour p r é se rve r la confiance du publ ic d a n s 

le respect du pr inc ipe de léga l i té et p o u r évi ter t o u t e a p p a r e n c e de compl i -
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cité ou de to lé rance r e l a t i v e m e n t à des ac tes i l légaux (McKerr c. Royaume-

Uni, n" 28883/95, § 114, C E D H 2001-III) . 

225. Pour les m ê m e s ra i sons , le publ ic doit avoir un droi t de r ega rd 

suffisant sur l ' e n q u ê t e ou sur ses conclus ions , de sor te qu ' i l puisse y avoir 

mise en cause de la r esponsab i l i t é t a n t en p r a t i q u e q u ' e n théo r i e . Le degré 

requ is de cont rô le du public peu t va r i e r d ' u n e s i tua t ion à l ' au t r e . D a n s 

tous les cas , toutefois , les p roches de la v ic t ime doivent ê l r e associés à la 

p r o c é d u r e clans tou te la m e s u r e nécessa i re à la p ro tec t ion de leurs i n t é r ê t s 

l ég i t imes ( a r r ê t s p réc i t és , Giileç, p . 1733, § 82, Ogur, § 92, et McKerr, § 148). 

226. La C o u r note q u e r ien ne prouve q u e M e h m e t Sal im Acar ait é té 

t u é . C e l a di t , les obl iga t ions p rocédu ra l e s évoquées plus hau t s ' é t enden t 

aux affaires re la t ives à des homic ides vo lon ta i res r é su l t an t du r ecour s à la 

force p a r des a g e n t s de l 'E ta t mais ne se b o r n e n t pas à el les. La C o u r 

e s t ime q u e ces obl iga t ions va lent auss i pour les cas où une p e r s o n n e a 

d i spa ru d a n s des c i r cons tances pouvan t ê t r e cons idé rées c o m m e r e p r é ­

s e n t a n t une m e n a c e p o u r la vie. Il faut a d m e t t r e à cet é g a r d q u e plus le 

t e m p s passe sans qu ' on ait de nouvel les d ' une p e r s o n n e po r t ée d i s p a r u e , 

plus il est p robab le qu 'e l l e soit d é c é d é e . 

227. En l 'espèce, il n 'y a pas con t rove r se q u a n t aux m e s u r e s pr ises p a r 

les d iverses a u t o r i t é s i n t e r n e s ayan t pa r t i c ipé à l ' e n q u ê t e sur la dispa­

ri t ion du frère du r e q u é r a n t et su r les a l léga t ions p rofé rées p a r les 

p roches de la v ic t ime en ce qu i conce rne les a u t e u r s des ac tes dénoncés . 

228. Les p reuves versées au doss ier m o n t r e n t q u e , i m m é d i a t e m e n t 

ap rè s q u e H ù s n a Aca r eu t s ignalé la d i spa r i t ion de son fils, le 29 août 

1994, le p r o c u r e u r de Bismil ouvri t une e n q u ê t e su r la ques t i on et , le 

2 s e p t e m b r e 1994, recueil l i t les dépos i t ions des deux t émoins ocula i res , 

î h s a n Aca r et î l han Ezer , ainsi q u e celles de H ù s n a Acar et de l ' épouse de 

la v ic t ime , Ha l i se Acar . C e p r o c u r e u r o r d o n n a de p lus au c o m m a n d e m e n t 

de la g e n d a r m e r i e de Bismil de p r o c é d e r à des inves t iga t ions . Le 

c o m m a n d a n t de c e t t e g e n d a r m e r i e , îzzet C u r a i , in forma le p r o c u r e u r de 

Bismil , les 7 février et 22 j u i n 1995, q u ' u n e e n q u ê t e avait é té m e n é e , 

toutefois sans résul ta t ( p a r a g r a p h e s 101-106, 108 et 1 10 c i -dessus) . 

229. Alors que l ' e n q u ê t e ini t ia le peu t passe r à p r e m i è r e vue pour 

conforme aux obl iga t ions q u e l 'a r t ic le 2 d e la C o n v e n t i o n impose aux 

a u t o r i t é s , la C o u r e s t ime q u e la m a n i è r e don t elle s'est poursuiv ie une 

fois que le r e q u é r a n t eut informé les a u t o r i t é s , en ju i l l e t 1995, des 

soupçons qu ' i l nour r i s sa i t à l ' cncon t re du cap i t a ine îzzet C u r a i , du sous-

officier A h m e t et de H a r u n Aca r e l a t i v e m e n t à la d i spa r i t i on de son frère , 

ne sau ra i t ê t r e t e n u e pour exhaus t ive ou sa t i s fa i san te , ce pour les ra isons 

su ivan tes . 

230. Il ressor t des é l é m e n t s de p reuve q u e ce n 'es t que le 18 s e p t e m b r e 

1995 q u e le p r o c u r e u r de Bismil pri t les p r e m i è r e s m e s u r e s p o u r recuei l l i r 

la dépos i t ion de H a r u n Aça ( p a r a g r a p h e 114 c i -dessus) . Pa r a i l leurs , 

ce n'est pas axant le 16 oc tobre 1995 et s e u l e m e n t ap rè s avoir reçu une 
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d e m a n d e d ' i n fo rma t ion du min i s t è r e de la J u s t i c e q u e ce m ê m e procu­

r e u r fit en so r te de p rocéde r à l ' aud i t ion des officiers de g e n d a r m e r i e 

dont on p r é t e n d a i t qu ' i l s é t a i en t impl iqués d a n s la d i spa r i t ion (para ­

g r a p h e s 116-117 c i -dessus) . 

231 . L ' e n q u ê t e ini t iale ayan t é té m e n é e pa r les services de la g e n d a r ­

m e r i e de Bismil sous le c o m m a n d e m e n t du cap i t a ine Izzet C u r a i , la C o u r 

est f rappée pa r le fait que le p r o c u r e u r de Bismil n 'a i t p rocédé à a u c u n e 

vérif icat ion de ses moda l i t é s . P o u r a u t a n t q u ' o n puisse l 'é tabl i r , p a r ses 

l e t t r e s des 7 février et 22 j u i n 1995, le cap i t a ine îzzet C u r a i s 'é ta i t bo rné 

à in fo rmer le p r o c u r e u r d e Bismil q u ' u n e e n q u ê t e avai t é t é effectuée sans 

toutefois i nd ique r les m e s u r e s qu i avaient é té pr ises c o n c r è t e m e n t 

( p a r a g r a p h e s 108 et 110 ci-dessus) . Q u i plus est , r ien ne p e r m e t de d i re 

qu ' i l ait j a m a i s é té i n t e r rogé sur les moda l i t é s de l ' e n q u ê t e auxque l l e s il 

avai t é t é p rocédé sous son c o m m a n d e m e n t . 

232. De surcro î t , les é l é m e n t s de preuve ne font pas a p p a r a î t r e q u e 

l'on se soit employé au cours de l ' e n q u ê t e à vérifier les r e n s e i g n e m e n t s 

q u e Hal i se Acar , l ' épouse de la v ic t ime, avait fournis au p r o c u r e u r de 

Bismil les 8 j a n v i e r et 23 aoû t 1996 et d ' a p r è s lesquels la d i spa r i t ion de 

son m a r i avai t un r appor t avec u n e que re l l e qu ' i l avait eue trois j o u r s 

a u p a r a v a n t avec M e h m e t Aça, le frère de H a r u n Aça ( p a r a g r a p h e s 129 et 

96 c i -dessus) . Rien d a n s le doss ier n ' i nd ique q u e des t en t a t ives a i en t é t é 

déployées p o u r e n t e n d r e M e h m e t Aça ou tou t e a u t r e p e r s o n n e qu i eût pu 

avoir é té t é m o i n de l ' incident ainsi a l l égué . 

233. La C o u r note enfin qu ' i l s e m b l e q u e , ap rès q u e Mel iha Dal lui eut 

s ignalé le 16 février 2000 avoir vu son frère , M e h m e t Sal im Acar , à la 

télévision le 3 février 2000, le p r o c u r e u r de Diya rbak i r ait ad re s sé u n e 

l e t t r e aux a u t o r i t é s de Mu§ afin de savoir si M e h m e t Sal im Acar é ta i t 

d é t e n u en cet endro i t ( p a r a g r a p h e s 166, 169 et 174 c i -dessus) . Pa r 

c o n t r e , il n ' a n u l l e m e n t che rché à se p r o c u r e r un e n r e g i s t r e m e n t vidéo 

d e l ' émiss ion té lévisée qu ' ava i t vue Mel iha Dal . C 'es t d ' a u t a n t plus 

s u r p r e n a n t q u e c 'é ta i t là un é l é m e n t p e r t i n e n t et i m p o r t a n t pour 

l ' enquê te , pu i sque t rois p e r s o n n e s a f f i rmaient avec ce r t i t ude avoir vu la 

v ic t ime au cours de l 'émiss ion de télévision et les a u t o r i t é s c h a r g é e s de 

l ' enquê te n ' a u r a i e n t c e r t a i n e m e n t pas eu de mal à o b t e n i r un e n r e ­

g i s t r e m e n t vidéo des émiss ions dont il s 'agit . D 'a i l l eu r s , les a u t o r i t é s 

deva ien t bien se d o u t e r , c o m m e les é v é n e m e n t s deva ien t le conf i rmer 

pa r la su i te ( p a r a g r a p h e 185 c i -dessus) , que plus elles a t t e n d r a i e n t pour 

d e m a n d e r l ' e n r e g i s t r e m e n t des émiss ions d ' ac tua l i t é s , plus il sera i t 

difficile de s 'en p r o c u r e r une copie. 

234. D a n s ces cond i t ions , la C o u r conclut q u e les a u t o r i t é s i n t e r n e s 

n 'ont pas m e n é une e n q u ê t e suff isante et effective su r la d i spar i t ion 

de M e h m e t Sal im Acar . Il y a donc eu m a n q u e m e n t aux obl iga t ions 

p r o c é d u r a l e s qu i i n c o m b e n t à l 'E ta t au t i t r e d e l 'a r t ic le 2 de la Conven­

tion. 
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IV. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 3 DE LA 

C O N V E N T I O N 

235. L 'ar t ic le 3 de la Conven t i on est ainsi libellé : 

«Nul uc peut être soumis à la torture ni à des peines ou trai tements inhumains ou 

dégradants . » 

236. La C o u r rappe l le avoir c o n s t a t é ci-dessus qu ' i l n ' a pas é té établi 

au -de l à de tou t d o u t e r a i sonnab le q u e le frère du r e q u é r a n t ait é té enlevé 

et d é t e n u d a n s les c i r cons tances et p a r les p e r s o n n e s a l l éguées par ce 

d e r n i e r ( p a r a g r a p h e s 217-218 c i -dessus) . Les é l é m e n t s de p reuve ne 

p e r m e t t e n t pas non plus de conc lure que le frère du r e q u é r a n t ait é té 

soumis à des mauva i s t r a i t e m e n t s ou des ac tes de t o r t u r e infligés p a r des 

p e r s o n n e s don t les ac tes e n g a g e n t la r esponsab i l i t é de l 'E ta t . 

237. La C o u r e s t i m e q u e l ' a l légat ion selon laque l le le fait q u e les 

a u t o r i t é s n 'on t pas m e n é d ' e n q u ê t e effective s 'analyse en un t r a i t e m e n t 

c o n t r a i r e à l 'ar t icle 3 de la C o n v e n t i o n vis-à-vis du r e q u é r a n t lu i -même 

cons t i tue un grief d is t inct de celui a r t i cu lé sous l 'angle de l 'ar t icle 2 de la 

C o n v e n t i o n , qui po r t e sur les ex igences p r o c é d u r a l e s et non su r les 

mauva i s t r a i t e m e n t s visés à l 'ar t icle 3. 

238. Le point de savoir si un p a r e n t est aussi v ic t ime d é p e n d de 

l ' exis tence de fac teurs pa r t i cu l i e r s conféran t à la souffrance de ce p a r e n t 

une d imens ion et un c a r a c t è r e d i s t inc t s du désa r ro i affectif q u e l 'on peut 

cons idé re r c o m m e inévi table pour les p roches d ' une p e r s o n n e v ic t ime de 

violat ions graves des droi t s de l ' h o m m e . P a r m i ces fac teurs f igureront la 

p r o x i m i t é de la p a r e n t é , les c i r cons tances pa r t i cu l i è re s de la re la t ion , la 

m e s u r e d a n s laquel le le p a r e n t a é té t é m o i n des é v é n e m e n t s en ques t ion , 

la pa r t i c ipa t ion du p a r e n t aux t en t a t i ve s d ' ob t en t ion de r e n s e i g n e m e n t s 

sur le d i spa ru , et la m a n i è r e don t les au to r i t é s ont réagi à ces d e m a n d e s . 

L 'essence d ' une telle violat ion ne rés ide pas t a n t d a n s le fait de la 

« d i s p a r i t i o n » du m e m b r e de la famille que d a n s les r éac t ions et le 

c o m p o r t e m e n t des a u t o r i t é s face à la s i tua t ion qui leur a é té s igna lée . 

C 'es t n o t a m m e n t au r e g a r d d e ce d e r n i e r é l é m e n t q u ' u n p a r e n t peut se 

p r é t e n d r e d i r e c t e m e n t v ic t ime du c o m p o r t e m e n t des a u t o r i t é s (Çakia 

c. Turquie [ G C ] , n"23657/94 , § 98 , C E D H 1999-IV). 

239. Le c a r a c t è r e insuffisant de l ' e n q u ê t e su r la d i spa r i t i on de son 

frère a pu cause r au r e q u é r a n t un s e n t i m e n t d ' angoisse et une souffrance 

m o r a l e ; la C o u r e s t i m e n é a n m o i n s q u e , p o u r a u t a n t q u e l ' in té ressé ait 

é t ayé sa p l a in t e , l ' exis tence de f ac t eu r s pa r t i cu l i e r s qui p o u r r a i e n t j u s t i ­

fier le cons ta t d ' une violat ion de l 'ar t icle 3 de la Conven t i on à l ' encont rc 

d u r e q u é r a n t l u i - m ê m e ne se t rouve pas é tabl ie (voir, mulatis mutandis, 

a r r ê t s Kurl c. Turquie, 25 ma i 1998, Recueil 1998-III, pp. 1187-1188, 

§§ 130-134, Çakici p réc i t é , §§ 98-99, et Orhan c. Turquie, n" 25656/94, 

§§ 357-360, 1H juin 2002). 
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240. La C o u r conclut dès lors à la non-violat ion de l 'ar t icle 3 de la 

Conven t i on su r l 'un et l ' au t r e chefs. 

V. SUR LES V I O I A T I O N S ALLÉGUÉES DES ARTICLES 5, 6 ET 8 DE 
LA C O N V E N T I O N 

241 . La C o u r rappe l le avoir conclu qu ' i l ne se t rouve pas é tabl i au-de là 

de tout d o u t e r a i sonnab le q u ' u n a g e n t de l 'Eta t ou une p e r s o n n e ag issan t 

au nom des a u t o r i t é s de l 'Eta t a ien t é té impl iqués d a n s l ' en l èvemen t et la 

d é t e n t i o n a l légués du frère du r e q u é r a n t ( p a r a g r a p h e s 217-218 c i -dessus) . 

242. A u c u n é l é m e n t de fait ne p e r m e t donc de conc lure qu ' i l y a eu 

violat ion de l 'ar t icle 5 de la Conven t ion , lequel g a r a n t i t le dro i t à la 

l iber té et à la s û r e t é , de l 'ar t icle 6, qui g a r a n t i t le droi t à un procès 

équ i t ab l e , ou de l 'ar t icle 8, qui p ro tège le droi t au respec t de la vie pr ivée 

et famil iale . 

243. P a r t a n t , il n'y a pas eu violat ion des a r t ic les 5, 6 et 8 de la 
Conven t i on . 

VI. SUR I A V I O L A T I O N A L L É G U É E DE L 'ARTICLE 18 DE LA 

C O N V E N T I O N 

244. Aux t e r m e s de l 'ar t icle 18 de la C o n v e n t i o n : 

«Les restrictions qui, aux termes de la (...) Convention, sont apportées auxdits droits 

et libertés ne peuvent être appliquées que dans le but pour lequel elles ont été prévues. » 

245. Le r e q u é r a n t sou t i en t que , f au te d 'avoir d û m e n t consigné et 

d ivulgué la t r ace de la d é t e n t i o n e t de l ' i n t e r roga to i re de son frère et 

d 'avoir pris des m e s u r e s a d é q u a t e s pour e n q u ê t e r sur la d i spar i t ion de 

celui-ci, les a u t o r i t é s t u r q u e s ont fait fi des g a r a n t i e s i n t e r n e s en m a t i è r e 

de d é t e n t i o n des suspec ts et n 'on t pr is a u c u n e m e s u r e ou ont pris des 

m e s u r e s t o t a l e m e n t insuff isantes p o u r m e t t r e un t e r m e aux violat ions 

r é p a n d u e s et s y s t é m a t i q u e s de la Conven t i on qu i , selon lui, sont en cause 

d a n s la p r é s e n t e affaire. 

246. Le G o u v e r n e m e n t n ' a p r é s e n t é a u c u n e obse rva t ion sur c e t t e 

p a r t i e de la r e q u ê t e . 

247. Au vu des faits tels qu ' i l s se t rouven t é tabl is en l 'espèce, la C o u r 

ne c o n s t a t e a u c u n e violat ion de l 'ar t icle 18 de la Conven t i on . 

VII. SUR LA V I O L A T I O N A L L É G U É E DES ARTICLES 34 ET 38 DE LA 
C O N V E N T I O N 

248. L 'ar t ic le 34 de la C o n v e n t i o n est , en ses passages p e r t i n e n t s , ainsi 
l ibel lé : 
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«La Cour peut être saisie d'une requête par toute personne physique (...) qui se 

prétend victime d'une violation par Tune des Hautes Parties contractantes des droits 

reconnus dans la Convention ou ses Protocoles. Les Hautes Parties contractantes 

s'engagent à n'entraver par aucune mesure l'exercice efficace de ce droit. » 

249. En ses passages p e r t i n e n t s , l 'ar t icle 38 de la C o n v e n t i o n énonce : 

« 1. Si la Cour déclare une requête recevable, elle : 

a) poursuit l'examen contradictoire de l'affaire avec les représentants des parties et, 

s'il v a lieu, procède à une enquête pour la conduite efficace de laquelle les Etats 

intéressés fourniront toutes facilités nécessaires; 

( . . . ) . » 

250. Selon le r e q u é r a n t , au mépr i s des obl iga t ions q u e lui font les 

a r t i c les 34 et 38 de la C o n v e n t i o n , le G o u v e r n e m e n t n ' a c o m m u n i q u é 

cpi'à un s t ade t r è s avancé de la p r o c é d u r e devan t la C o u r le doss ier d u 

comi té a d m i n i s t r a t i f de Diya rbak i r et n ' a pas o b t e n u ni p rodui t de copie 

de l 'émission de télévision q u e les p roches du r e q u é r a n t ont vue en février 

2000 et au cours de laquel le le frère de celui-ci a é té m o n t r é et n o m m é . 

251 . Le G o u v e r n e m e n t ne fo rmule pas d e c o m m e n t a i r e s su r ces 

ques t i ons . 

252. La C o u r a c o m p é t e n c e p o u r c o n n a î t r e des griefs du r e q u é r a n t sur 

le t e r r a in des a r t ic les 34 et 38 de la Conven t i on pour les faits qu i se sont 

p rodu i t s avan t c o m m e ap rè s la décision de la C o m m i s s i o n du 30 j u i n 1997 

sur la recevabi l i té (Ergi p réc i t é , pp. 1783-1784, §§ 104-105). 

253. La C o u r rappe l le que la p r o c é d u r e p révue p a r la Conven t ion , 

c o m m e la p r é s e n t e r e q u ê t e , ne se p r ê t e pas tou jours à une appl ica t ion 

r igoureuse du pr inc ipe voulan t q u e la p reuve incombe à celui qui affirme 

et qu ' i l est cap i ta l , p o u r le bon f o n c t i o n n e m e n t d u m é c a n i s m e de recours 

individuel i n s t a u r é p a r l 'ar t icle 34, q u e les E t a t s fournissent t ou t e s 

facilités nécessa i res pour p e r m e t t r e un e x a m e n sér ieux et effectif des 

r e q u ê t e s (Tannkulu p réc i t é , § 70). 

254. C e t t e obl iga t ion exige des E t a t s c o n t r a c t a n t s qu ' i ls fournissent 

t o u t e s facilités nécessa i res à la C o u r , et ce qu ' e l l e m è n e u n e e n q u ê t e sur 

place ou s ' acqu i t t e des devoirs à c a r a c t è r e g é n é r a l qui lui i ncomben t dans 

le cad re de l ' e x a m e n de r e q u ê t e s . D a n s les p r o c é d u r e s c o n c e r n a n t des 

affaires de ce type, où un individu accuse des ag en t s de l 'Etal d 'avoir 

violé les d ro i t s qui lui sont g a r a n t i s pa r la C o n v e n t i o n , il es t inévi table 

q u e l 'E ta t d é f e n d e u r soit parfois seul à avoir accès aux in format ions 

suscept ib les de conf i rmer ou de réfuter ces a l l éga t ions . Le fait q u ' u n 

g o u v e r n e m e n t ne fournisse pas les in fo rmat ions en sa possession sans 

d o n n e r à cela de jus t i f ica t ion sa t i s fa i san te , peu t non s e u l e m e n t per­

m e t t r e de t i r e r des conclusions q u a n t au bien-fondé des a l léga t ions du 

r e q u é r a n t , mais encore a l t é r e r le respec t par un E ta t d é f e n d e u r d i s 

obl iga t ions qui lui i ncomben t au t i t r e de l 'ar t icle 38 § 1 a) de la Conven­

tion. Il en va de m ê m e des r e t a r d s a p p o r t é s par l 'Etat à c o m m u n i q u e r des 
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in fo rmat ions , ce qu i nui t à l ' é t ab l i s semen t des faits d a n s une affaire 

d o n n é e (Timurlas c. Turquie, n" 23531/94, §§ 66 et 70, C E D H 2000-VI, 

Orhan p réc i t é , § 266, et Tepe c. Turquie, n" 27244/95 , § 128, 9 mai 2003) . 

255. A la l umiè re des pr inc ipes qu i p r é c è d e n t , la C o u r e s t i m e q u e le 

m a n q u e m e n t du G o u v e r n e m e n t à agi r avec la d i l igence voulue p o u r 

accéde r aux d e m a n d e s de la C o m m i s s i o n et de la C o u r qu i s o u h a i t a i e n t 

ob t en i r les é l é m e n t s de p reuve jugés p a r elles nécessa i res à l ' e x a m e n de la 

r e q u ê t e , c o m m e le doss ier du comi té a d m i n i s t r a t i f de D iya rbak i r et 

l ' e n r e g i s t r e m e n t vidéo de l 'émiss ion de N T V ( p a r a g r a p h e s 5-19 et 27-28 

c i -dessus) , ne se concilie pas avec les obl iga t ions qui i n c o m b e n t à l 'Eta t au 

t i t r e de l 'ar t ic le 38 § 1 a) de la Conven t i on . La C o u r cons idère à cet é g a r d 

q u ' a u c u n e ques t ion d i s t inc te ne se pose su r le t e r r a i n de l 'ar t ic le 34. 

256. En c o n s é q u e n c e , la C o u r conclut q u e l 'Eta t a failli à ses obli­

ga t ions au r e g a r d de l 'ar t ic le 38 de la Conven t i on . 

VIII. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

257. L 'ar t ic le 41 de la C o n v e n t i o n énonce : 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 

conséquences de celte violation, la Cour accorde à la partie lésée, s'il y a lieu, une satis­

faction équitable. » 

A. Dommage matériel 

258. Le r e q u é r a n t r é c l a m e , en son n o m et en celui des p e r s o n n e s à la 

c h a r g e de son f rère , un m o n t a n t de 634 027,08 livres s t e r l ing (GBP) poul­

ie d o m m a g e m a t é r i e l causé par la d i spa r i t ion de son frère. 

259. Le G o u v e r n e m e n t con t e s t e les p r é t e n t i o n s du r e q u é r a n t p o u r 

d o m m a g e m a t é r i e l ; il les t rouve sans fondemen t et e x a g é r é e s . 

260. La C o u r observe qu ' i l n ' ex i s te a u c u n lien de causa l i t é e n t r e les 

faits j u g é s e m p o r t e r violat ion de la Conven t i on - l ' absence d ' e n q u ê t e 

effective - et le d o m m a g e m a t é r i e l q u e le r e q u é r a n t a l lègue . Elle 

d é b o u t e donc l ' in té ressé de sa d e m a n d e à ce t i t r e . 

B. Dommage moral 

261 . Le r e q u é r a n t r evend ique 10 000 G B P pour le d o m m a g e mora l 

qu ' i l a souffert et 5 0 0 0 0 G B P a u n o m d e la m è r e , de l 'épouse et d e s 

enfan t s de M e h m e t Sal im Acar . Il évoque à cet éga rd la vive angoisse et 

la profonde d é t r e s s e qu ' i l s ont ép rouvées en ra ison de la d i spar i t ion de 

leur proche . 



ARRÊT TAHSIN ACAR c. TURQUIE 1 I 1 

262. Le G o u v e r n e m e n t cons idère que ce m o n t a n t est injustifié et 

excessif. 

263. La C o u r no te d ' e m b l é e q u e la r e q u ê t e n 'a pas é té i n t rodu i t e au 

nom de la m è r e , de l ' épouse et des en fan t s de M e h m e t Sa l im Acar 

( p a r a g r a p h e 1 c i -dessus) . E n c o n s é q u e n c e , elle r e j e t t e la d e m a n d e a u 

t i t re du d o m m a g e mora l pour a u t a n t qu 'e l l e est formulée pour leur 

c o m p t e . 

264. E n ce qu i c o n c e r n e la d e m a n d e p o u r le p ré jud ice m o r a l subi par le 

r e q u é r a n t l u i - m ê m e , la C o u r rappe l le q u e les a u t o r i t é s n 'ont pas m e n é 

d ' e n q u ê t e effective su r les c i r cons tances qui on t e n t o u r é la d i spar i t ion du 

frère d e l ' i n t é res sé , au m é p r i s d e l 'obl igat ion p r o c é d u r a l e q u e l eu r faisait 

l 'ar t icle 2 de la Conven t i on . S t a t u a n t en é q u i t é , elle al loue au r e q u é r a n t 

10 000 euros ( E U R ) , impôt é v e n t u e l l e m e n t dû non compr i s , ce t t e s o m m e 

d e v a n t ê t r e conver t i e e n livres t u r q u e s au t a u x appl icab le à la d a t e du 

r è g l e m e n t et ve rsée sur le c o m p t e banca i r e du r e q u é r a n t . 

C. Frais et dépens 

265. Le r e q u é r a n t sollicite au to ta l 679 509 c o u r o n n e s suédoises p o u r 

les frais exposés pa r lui, y compr i s les c o m m u n i c a t i o n s t é l é p h o n i q u e s , les 

frais de cou r r i e r et le m a n q u e à g a g n e r p o u r avoir r édu i t ses h e u r e s de 

t ravai l afin d e se consac re r à sa r e q u ê t e , a insi q u e 24901 ,44 G B P pour les 

frais et hono ra i r e s de ses r e p r é s e n t a n t s b r i t a n n i q u e s , M. K. S t a r m e r et 

M. P. Leach , et d ' a u t r e s avocats et a d m i n i s t r a t e u r s a t t a c h é s au Projet 

k u r d e p o u r les d ro i t s de l ' h o m m e à L o n d r e s , à savoir le t ravai l j u r i d i q u e , 

les t r a d u c t i o n s , les c o m m u n i c a t i o n s t é l é p h o n i q u e s , les frais de cour r i e r , 

les photocopies et la p a p e t e r i e . 

266. Le G o u v e r n e m e n t fait valoir q u ' e n l ' absence de pièces ju s t i ­

ficatives il y a lieu d ' é c a r t e r les d e m a n d e s qu i p r é c è d e n t c o m m e sans 

fondemen t et q u ' e n tou t e hypo thèse ces d é p e n s e s n ' é t a i e n t pas néces­

sa i res et sont excessives. 

267. La C o u r relève q u e le r e q u é r a n t n 'a réussi q u ' e n pa r t i e à é tab l i r ses 

griefs sur le t e r r a in de la Conven t ion et r appe l le q u e ne peuven t ê t re 

r e m b o u r s é s au t i t re de l 'art icle 41 q u e les frais et dépens r ée l l emen t et 

néces sa i r emen t exposés . S t a t u a n t en équ i t é et cons idéran t le déta i l des 

p r é t en t ions formulées pa r l ' in té ressé , elle al loue à celui-ci la s o m m e de 

10 000 EUR, impôt éven tue l l emen t dû non compr i s , moins les 2 299,77 E U R 

perçus du Consei l de l 'Europe pa r la voie de l 'assistance j u d i c i a i r e ; le 

m o n t a n t ainsi octroyé sera à conver t i r en livres s te r l ing à la d a t e du 

r è g l e m e n t , lequel se ra effectué sur le c o m p t e banca i re se t rouvan t au 

Royaume-Uni et q u e le r e q u é r a n t ind ique d a n s sa d e m a n d e de satisfaction 

équ i t ab le . 
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D. Intérêts moratoires 

268. La C o u r j u g e app rop r i é de ca lque r le t a u x des i n t é r ê t s m o r a t o i r e s 
sur le t aux d ' in t é rê t de la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e 
e u r o p é e n n e ma jo ré de trois poin ts de p o u r c e n t a g e . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Rejette la d e m a n d e du G o u v e r n e m e n t l ' invi tant à renvoyer l 'affaire à 
une sec t ion de la C o u r ; 

2. Dit qu ' e l l e n 'a pas c o m p é t e n c e pour c o n n a î t r e des griefs que le 

r e q u é r a n t t i re des a r t ic les 13 et 14 de la Conven t i on ; 

3. Dit qu ' i l n'y a pas eu de violat ion ma té r i e l l e de l 'ar t icle 2 de la 
Conven t i on ; 

4. Dit qu ' i l y a eu une violat ion p rocédu ra l e de l 'art icle 2 de ht 
Conven t i on ; 

5. Dit qu ' i l n 'y a pas eu violat ion de l 'ar t icle 3 de la C o n v e n t i o n ; 

6. Dit qu ' i l n 'y a pas eu violat ion des a r t ic les 5, 6 et 8 de la Conven t i on ; 

7. Dit qu ' i l n 'y a pas eu violat ion de l 'ar t icle 18 de la C o n v e n t i o n ; 

8. Dit qu ' i l y a eu m a n q u e m e n t à se confo rmer à l 'ar t icle 38 de la 

C o n v e n t i o n et q u ' a u c u n e ques t ion d i s t inc te ne se pose su r le t e r r a i n 

de l 'a r t ic le 34 de la Conven t i on ; 

9. Dit 

a) q u e l 'Eta t d é f e n d e u r doit ve r se r au r e q u é r a n t , d a n s les t rois mois , 
les m o n t a n t s s u i v a n t s : 

i. 10 000 E U R (dix mille euros) pour d o m m a g e mora l , s o m m e à 

conver t i r en livres t u r q u e s au t aux appl icable à la da t e du règle­

m e n t e t à v e r s e r su r le c o m p t e b a n c a i r e ind iqué p a r le r e q u é r a n t , 

ii. 10 000 E U R (dix mille euros) moins 2 299,77 E U R (deux mille 

d e u x cen t qua t r e -v ing t -d ix -neuf eu ros so ixante-d ix-sept c e n t i m e s ) 

p o u r frais et d é p e n s , s o m m e à conver t i r en livres s t e r l ing au t a u x 

appl icable à la d a t e du r èg l emen t el à ve r se r sur le c o m p t e 

banca i r e ind iqué pa r le r e q u é r a n t , 

iii. tout impôt pouvant ê t r e dû su r les m o n t a n t s qui p r é c è d e n t ; 

b) q u ' à c o m p t e r de l ' exp i ra t ion duclit dé la i e t jusqu 'au v e r s e m e n t , ces 

m o n t a n t s se ron t à m a j o r e r d ' u n i n t é r ê t s imp le à un t a u x égal à celui d e 

la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e appl i ­

cable p e n d a n t ce t t e pé r iode , a u g m e n t é de trois points de p o u r c e n t a g e ; 

10. Rejette la d e m a n d e de sa t is fact ion équ i t ab l e pour le su rp lus . 
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Fai t en f rançais et en angla i s , puis p rononcé en a u d i e n c e pub l ique au 

Pala is des Dro i t s de l ' H o m m e , à S t r a s b o u r g , le 8 avril 2004. 

Luzius WlI.DIIABER 

Pré s iden t 

Pau l MAHONEY 

Greffier 

Au p ré sen t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion c o n c o r d a n t e de 

M. Bonel lo . 

L.W. 

P . J .M. 
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O P I N I O N C O N C O R D A N T E D E M . L E J U G E B O N E L L O 

(Traduction) 

1. J e me suis p rononcé , avec p o u r t a n t bien de la ré t icence , p o u r le 

cons ta t d ' absence de violation « s u b s t a n t i e l l e » de l 'ar t icle 2 en ce qui 

concerne la d i spar i t ion du frère du r e q u é r a n t en 1994. J e me suis sent i 

t enu de suivre la C o u r car , en vér i té , le r e q u é r a n t n ' a pas réussi à p rouver 

«au -de l à de tout d o u t e r a i s o n n a b l e » la responsabi l i té de l 'Etat d a n s ce t t e 

d i spar i t ion - il n ' a pas non plus é tab l i q u e le m a n q u e d ' e m p r e s s e m e n t d e 

son frère à re joindre sa famille au cours des dix a n n é e s qui ont suivi peu t 

c a t é g o r i q u e m e n t ê t r e i m p u t é à l 'Etat . Dans l 'état ac tue l de la j u r i s p r u ­

dence de la C o u r ' , il eût é té i m p r u d e n t de voter a u t r e m e n t . 

2. Mais le fait que le r e q u é r a n t n 'a i t pas d é m o n t r é que la d i spar i t ion 

e n g a g e la responsab i l i t é de l 'Eta t ne doit a s s u r é m e n t pas m a r q u e r le 

débu t ni ne doit s igner la fin de la ques t ion . D ' a p r è s moi , la C o u r au ra i t 

pu se p lacer d a n s une perspec t ive t ou t e d i f férente pour a b o r d e r les 

p r éoccupa t ions qu i sous - t enden t le p r o b l è m e . L 'opinion s é p a r é e q u e voici 

t e n t e de r e m e t t r e à l eur j u s t e p lace ce qu i c o n s t i t u e à m e s yeux d e s 

pr inc ipes essent ie l s et ind i spensab les d ' une po l i t ique j u r id i c t i onne l l e . 

3. En l 'espèce, la C o u r est u n a n i m e à i m p u t e r à l 'Eta t d é f e n d e u r deux 

responsab i l i t é s d i s t inc tes et de g r a n d e p o r t é e : en p r e m i e r lieu, une 

violat ion « p r o c é d u r a l e » de l 'ar t icle 2, dans la m e s u r e où l 'Etat a négligé 

de m e n e r u n e e n q u ê t e a d é q u a t e et effective sur la d i spa r i t i on du frère du 

r e q u é r a n t . En second lieu, la C o u r a aussi e s t imé que l 'Etal d é f e n d e u r ne 

s 'é ta i t pas conformé à l 'ar t ic le 38, lequel impose aux E t a t s l 'obl igat ion de 

coopé re r p l e i n e m e n t avec elle d a n s t ou t e e n q u ê t e d e s t i n é e à é tab l i r les 

faits, et de lui fournir t ou t e s facilités nécessa i res à la condu i t e efficace de 

celle-ci. L 'E t a t d é f e n d e u r a é té g r a v e m e n t en deçà de ses obl iga t ions sur 

l 'un et l ' au t r e po in t s . 

4. P o u r la C o u r , le second m a n q u e m e n t t ient au fait q u e le Gouver ­

n e m e n t n ' a pas agi avec la di l igence voulue p o u r accéde r aux d e m a n d e s 

d e la C o m m i s s i o n et d e la C o u r qu i « s o u h a i t a i e n t o b t e n i r les é l é m e n t s de 

p reuve jugés pa r elles nécessa i res à l ' examen de la r e q u ê t e , c o m m e le 

doss ier du c o m i t é a d m i n i s t r a t i f de Diya rbak i r et l ' e n r e g i s t r e m e n t vidéo 

de l 'émission de N T V » - émiss ion au cours d e laque l le le r e q u é r a n t et 

d ' a u t r e s t é m o i n s a f f i rment q u ' o n a pu voir le d i spa ru , bien vivant , en 

g a r d e à vue , l o n g t e m p s a p r è s qu ' i l eut d i spa ru d a n s une vo i tu re sans 

p l aques d ' i m m a t r i c u l a t i o n , sur i n t e rven t ion de d e u x h o m m e s a r m é s 2 . 

1. Voir, par exemple, Tekdag c. Turquie, a° 27699/95, § 57, 15 janvier 2004. 

2. Paragraphe 255 de l 'arrêt. 
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5. La C o u r a reconnu avec j u s t e s s e q u e , d a n s ce r t a in s cas, l 'E ta t est 

parfois seul à avoir accès à d e s é l é m e n t s sens ib les et f o n d a m e n t a u x : 

« l ' E t a t d é f e n d e u r [est] parfois seul à avoir accès aux in fo rmat ions 

suscept ib les de conf i rmer ou de ré fu te r ces a l l éga t ions [de violat ions 

de dro i t s g a r a n t i s pa r la C o n v e n t i o n ] » . La C o u r a j o u t e : « L e fait q u ' u n 

g o u v e r n e m e n t ne fournisse pas les in fo rma t ions en sa possess ion, sans 

d o n n e r à cela de jus t i f ica t ion sa t i s fa i san te , peut non seulement permettre de 

tirer des conclusions quant au bien-fondé des allégations du requérant, ma i s encore 

a l t é r e r le respect pa r un E ta t d é f e n d e u r des obl iga t ions qui lui i ncomben t 

au t i t r e de l 'ar t icle 38 § 1 a ) de la C o n v e n t i o n ' . » 

6. En l 'espèce, la C o u r é t a i t conf ron tée à u n e s i tua t ion , r e c o n n u e et 

s t i g m a t i s é e , où l 'Etat a non s e u l e m e n t failli à son obl iga t ion d ' e n q u ê t e r 

c o r r e c t e m e n t sur les c i r cons tances de la d i spa r i t ion , ma i s a encore 

accen tué et aggravé ce t t e l acune en se m o n t r a n t p a r t i c u l i è r e m e n t 

p a r c i m o n i e u x d a n s sa coopéra t ion avec la C o u r lorsqu ' i l s 'est agi d e 

m e t t r e à la disposi t ion de celle-ci des é l é m e n t s de p reuve ayant un 

r appor t avec ce l t e d i spar i t ion . En d ' a u t r e s t e r m e s , c 'est l 'E ta t qui a 

r e n d u i n o p é r a n t s ou imposs ib les d 'accès des é l é m e n t s de preuve 

suscept ib les de p r é s e n t e r d e l ' in té rê t . 

7. Je d e m a n d e qui devrai t ê t r e sanc t ionné pour ce t t e pénu r i e de preuves 

et p o u r les deux m a n q u e m e n t s avérés du G o u v e r n e m e n t ? Est-ce le 

r e q u é r a n t , qu i a é té d é m u n i de tout moyen effectif d ' é t aye r ses affir­

m a t i o n s , pu i sque l 'Eta t avait mis t ou t e s les p reuves en s û r e t é d a n s ses 

coffres? O u l 'Eta t , t enu de pa r la Conven t ion de m e n e r une e n q u ê t e 

a d é q u a t e mais ne l'a pas fait, et t enu de fournir à la C o u r les p reuves en sa 

possession, mais ne l'a pas fait non plus - du moins avec la di l igence voulue ? 

8. Il est à m o n sens incon tes t ab le q u e le r e q u é r a n t n ' a pas réussi à 

é tab l i r «au -de l à de tout d o u t e r a i sonnab l e» la responsabi l i té de l 'Etat 

d a n s la d ispar i t ion . Et il est tou t a u t a n t incon tes tab le à mes yeux q u e la 

C o u r a pun i non pas l ' au t eu r , mais la v ic t ime de ces m a n q u e m e n t s de l 'Etat . 

9. Voi là qu i , sur le p lan de la r a t i ona l i t é , défie l ' équ i t é . J e t rouve 

incongru q u e , ap r è s avoir m a n q u é à d e u x obl iga t ions q u e lui impose la 

Conven t ion , l 'Eta t coupab le recuei l le des l au r i e r s . Il est inaccep tab le 

q u ' u n e cour de ju s t i ce dise au r e q u é r a n t qu ' i l ne peu t pas l ' e m p o r t e r 

con t r e l 'E ta t ca r il a omis de p rodu i r e des é l é m e n t s de p reuve q u e l 'E ta t 

a i l l ég i t imemen t omis de p rodu i r e . 

10. Le d é r o u l e m e n t du r a i s o n n e m e n t q u e suit l ' a r rê t m e paraî t 

p r o f o n d é m e n t p e r t u r b a n t . D ' a p r è s moi , celui qu i c o m m e t un déli t civil 

i n d e m n i s e , le po l lueu r pa ie , celui qu i c o m m e t un déli t péna l r é p a r e . La 

j u r i s p r u d e n c e a t e n d a n c e j u squ ' i c i , me semble- t - i l , à p r e n d r e le con t r e -

1. Paragraphe 254 de l'arrêt ; italique ajouté par moi. C'est ce que la Cour a dit aussi dans 

Tepe c. Turquie, n" 27244/95, § 128, 9 mai 2003, et Tekdag, arrêt précité, § 57. 
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pied de ces pr inc ipes sac ro-sa in t s . O n pour ra i t se r a p p r o c h e r d a n g e r e u s e ­

m e n t du seuil de l ' in iqui té . J ' e s t ime devoir me d i s t a n c e r d ' un déficit m o r a l 

tel que celui-ci. 

11. J e crois que la C o u r au ra i t dû pousse r j u s q u ' à sa conclusion 

r a t ionne l l e le pr incipe éclairé qu 'e l l e avai t énoncé , ma i s qu 'e l le n 'a 

m a l h e u r e u s e m e n t pas suivi j u s q u ' a u b o u t : si l 'Etat est en défau t en ce 

qui conce rne le r a s s e m b l e m e n t des preuves ou parce qu ' i l s u p p r i m e ou 

re t i en t les in fo rma t ions en sa possession, la C o u r est fondée, pour 

r e p r e n d r e ses p rop res t e r m e s , à « t i r e r des conclusions q u a n t au bien-

fondé des a l léga t ions du r e q u é r a n t » . A ce j o u r , l 'espoir q u e des conclu­

sions i m p é r i e u s e s p o u r r a i e n t ê t r e t i r ées est mince . 

12. Il me semble al ler de soi q u e , d a n s un cas de figure où le Gouver ­

n e m e n t est fautif en ce qui conce rne le r a s s e m b l e m e n t des preuves , 

l ' e x a m e n du fond de la p la in te au ra i t dû condu i re à un cons ta t j u r i d i q u e 

de cu lpabi l i t é . D a n s des c i r cons tances ha ïssab les c o m m e cel les de la 

d i spa r i t ion en cause ici, les E t a t s ne peuvent s 'en t i re r avec u n e pe t i t e 

t ape sur les do ig t s . A m o n avis, la C o u r au ra i t dû déc la re r , avec a u d a c e et 

défi, que lo r squ 'un E ta t m a n q u e à son devoir d ' e n q u ê t e r et de r e m e t t r e les 

p reuves d o n t il a la m a î t r i s e , il y a r e n v e r s e m e n t du fa rdeau de la p reuve . 

C 'es t a lors au G o u v e r n e m e n t qu ' i l incombe de ré fu te r les a l léga t ions du 

r e q u é r a n t . Si l'on ne t i re pas ces déduc t ions , les E l a t s c o n t r e v e n a n t s se 

t rouve ron t e n h a r d i s d a n s les efforts qu ' i l s font pour m o n t e r un s imu lac re 

d ' inves t iga t ion , et cela e n c o u r a g e r a la r é t e n t i o n d e p reuves à cha rge . 

13. Des a r r ê t s n o v a t e u r s de la C o u r ont d é m o n t r é combien ses 

r écen t e s incurs ions d a n s la g r a n d e ingénios i té judicia i re peuvent se 

révéler efficaces dans la défense des dro i t s de l ' h o m m e : prise en c o m p t e 

d e d é d u c t i o n s ré f ragab les , r e n v e r s e m e n t de la c h a r g e d e la p reuve et 

a b a i s s e m e n t éven tue l du c r i t è re de la p reuve «au -de l à de tout d o u t e 

r a i s o n n a b l e » 1 . La p r o c h a i n e é t a p e ne peu t selon moi cons i s te r q u ' e n un 

usage concre t et effectif des déduc t ions de culpabi l i té et pa r voie de 

c o n s é q u e n c e e n u n r e n v e r s e m e n t de la c h a r g e d e la p reuve lorsque la 

C o u r c o n s t a t e q u ' u n E t a t a fait fi de ses obl iga t ions d ' e n q u ê t e r ou de lui 

d ivu lguer les in fo rmat ions don t il est dépos i t a i r e . 

14. Le fait q u e la C o u r n 'a i t pas c o n s t a t é de violat ion « m a t é r i e l l e » de 

l 'ar t ic le 2 a des c o n s é q u e n c e s d é s a s t r e u s e s p o u r le r e q u é r a n t : il n ' a pu se 

voir, en tout cas ne s'est pas vu, acco rde r de r é p a r a t i o n au t i t re du 

d o m m a g e m a t é r i e l 2 . Le G o u v e r n e m e n t qui , au cours de la p r o c é d u r e , 

1. Arrêts Assenov et autres c. Bulgarie du 28 octobre 1998, Recueil des arrêts et décisions 1998-VIII; 
Timurlas c. Turquie, n" 23531/94, CEDH 2000-VI ; Conta c. Belgique, n" 51564/99, CEDH 2002-1 ; 
et Nachova et autres c. Bulgarie, n"" 43577/98 et 43579/98, 26 février 2004. 

2. Paragraphe 260 de l'arrêt: «(...) il n'existe aucun lien de causalité entre les faits jugés 
emporter violation de la Convention - l'absence d'enquête effective - et le dommage 
matériel que le requérant allègue. » 
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avait s p o n t a n é m e n t offert à l ' in té ressé 70 000 livres s t e r l ing à t i t re 

de r é p a r a t i o n , peu t d é s o r m a i s s 'en t i r e r en acco rdan t une a u m ô n e de 

10 000 eu ros , le j u s t e prix du m a r c h é , semble- t - i l , pour la vie d ' un h o m m e 

qui n ' a j a m a i s exis té . 

1. NdT: allusion au film de Ronald Neam The mon who never was, donl le titre a été traduit en 

français par L'homme qui n'a jamais existé. 
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SUMMARY 

Withdrawal of parental rights on emergency basis and prohibition on access 
to children 

Article 8 

Family life - Withdrawal of parental rights on emergency basis and prohibition on access to 

children - Interférence - Protection ofhealth or morals - Protection ofthe rights and freedoms of 

others - Necessary in a démocratie Society - Abrupt removal of children and placement infester 

homes - Relevant and sufficienl reasons - Removal qfchild from mother immedialely after birlh 

- Involvement of parents in decision-making process - Urgent situations requiring immédiate 

removal of children from parents - Lack of urgency - Lack ofcompelling reasons for removing 

new-born baby — Proportionality 

* 
* * 

The applicants arc a married couple who lived with their four children as well as 
three children from the wife's previous marriage. In February 2001 they applied 
for family aid, which was made subject to an assessment of their family situation by 
a psychological expert. In December 2001 the expert submitted his report to the 
youth office, recommending secure long-term placement of the children in view of 
the deficiencies in their care and living conditions at home. The same day the 
vont h office applied lo the district court for an intérim injunction for the with-
drawal of the applicants' pan'iii.il rights. The court granted the injunction thaï 
day, without hearing the parents or the children. It found that the parents ' in-
ability to provide the children with satisfactory care and a proper upbringing, as 
well as their abusive exercise of parental authority. jeopardised their well-being. 
The following day the district court adopted another décision prohibiting ail 
contact between the applicants and their children. The children, including a new-
born baby in hospital, were taken away the same day and placée! in Ibster homes. 
The applicants appealed against the withdrawal of their parental rights but their 
appeal was dismissed. However, in June 2002 the Fédéral Constitutional Court 
found that the décisions of the lower jurisdictions had violated the applicants' 
family rights and referred the case back to thc district court. The fresh proceed­
ings at the district court led to a décision on the merits in March 2003 by which 
their parental rights were withdrawn and they were prohibited from having access 
to their children until June 2004. The applicants appealed. In the meantime, the 
children continued to be separated from them. 

1. This summary by the Registry does not bind the Court. 

http://'iii.il
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Held 
Article 8: Thc measures taken by the district court clearly amounted to an inter-
ference with the right of the applicants to respect for their family life. The inter­
férence was in accordance with thc law and pursued a legitimate aim, namely 
to protect the "health or morals" and the "rights and freedoms" of the children. 
With regard to the necessity of the interférence, thc fîndings of the Fédéral 
Constitutional Court showed that the provisional withdrawal of parental rights 
was not supportée! by relevant and sufficient reasons and that the applicants had 
not been sufficiently involved in the decision-making process. There had been no 
urgency justifying the intérim injunction. Moreover, the manner in which the 
measure had been implemented, removing the children from their respective 
schools or from home the day after the injunction was granted, went beyond thc 
exigencies of the situation and could not be accepted as proportionate. In parti-
cular, the removal of the new-born baby from the hospital was an extremely 
barsh measure, placing the mother under physical and mental strain and 
depriving the baby of close contact with its natural mother. The Court was not 
satisfied that there had been cxtraordinarily compelling reasons for the authori­
ties to proceed in such a manner. Altboiigh the tmpugned measure was later set 
aside by the fédéral Constitutional Court, it formed the basis of the continuing 
séparation of the applicants and their children. The measures taken, because 
of their immédiate impact and conséquences, werc difficult to redress. In such 
circttmstances, the measures could not be regarded as necessary in a démocratie 
society. 
Conclusion: violation (unanimously). 
Article 41: The Court made awards in respect of pecuniary and non-pecuniary 
damage. It also made an award in respect of costs and expenses. 
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In the case of Haase v. Germany, 

T h e E u r o p e a n C o u r t of H u m a n Righ t s (Thi rd Sec t ion) , s i t t ing as a 

C h a m b c r c o m p o s e d of: 

M r I. CABRAL BARKETO, Président, 

M r G. RESS, 

M r L. CAFLISCH, 

M r P. KÛRIS, 

M r B. ZUPANCIC, 

M r s M . TSATSA-NIKOLOVSKA, 

M r K. TnAjAjudges, 

and M r V. BERGER, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva tc on 23 J a n u a r y 2003 a n d 6 Apr i l 2004, 

Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t cd in an app l ica t ion (no. 11057/02) aga ins t the 

F é d é r a l Republ ic of G e r m a n y lodged wi th t he C o u r t u n d e r Ar t ic le 34 of 

t he Conven t ion for the P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l 

F r e e d o m s (" the C o n v e n t i o n " ) by two G e r m a n na t iona l s , Mrs Corne l i a 

H a a s e a n d M r j o s e f H a a s e (" the a p p l i c a n t s " ) , on 6 M a r c h 2002. 

2. T h e app l i can t s , who had been g r a n t e d légal aid, we re r e p r e s e n t e d 

by M r . P . Koeppe l , a lawyer p rac t i s ing in Mun ich . T h e G e r m a n Govern­

m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by the i r Agen t , M r Klaus 

S t o l t e n b e r g , Ministerialdirigent. 

3. T h e app l i can t s a l leged tha t the suspens ion of the i r p a r e n t a l 

responsibi l i ty for t h e i r four ch i l d r en and t h r e e of t he ch i ld ren from 

M r s H a a s e ' s first m a r r i a g e a n d the prohib i t ion of access to ail the 

ch i ld ren a m o u n t e d to a b r e a c h of Art ic le 8 of the Conven t i on . T h e y also 

compla ined about t he unfa i rness of the r e l a t ed cour t p roceed ings u n d e r 

Art ic le 6 § 1 o f t h e Conven t i on . 

4. T h e appl ica t ion was a l loca ted to t h e T h i r d Sect ion of t he C o u r t 

(Rule 52 § 1 of the Rides of C o u r t ) . Wi th in t h a t sect ion, t he C h a m b e r 

t h a t would cons ider t he case (Art icle 27 § 1 of t h e C o n v e n t i o n ) was 

cons t i t u t ed as provided in Ride 26 § 1. 

5. By a décis ion of 23 J a n u a r y 2003, t h e C h a m b e r dec la red t he 
appl ica t ion admiss ib le . 

6. T h e app l i can t s and the G o v e r n m e n t each filed obse rva t ions on the 
m e r i t s (Rule 59 § 1). 
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T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T U E CASE 

A. Factual background 

7. T h e app l i can t s were b o n i in 1968 and 1967 respect ively and live in 

A l t e n b e r g e ( G e r m a n y ) . 
8. M r s H a a s e is t he m o t h e r of twelve ch i ld ren . Whi l e she was m a r r i e d 

to M. she gave b i r th to seven ch i ld ren : M a t t h i a s , born in 1985; Sascha , 
bon i in 1986; R a m o n a , bo rn in 1987; A l e x a n d e r , born in 1988; T i m o , b o n i 
in 1990; a n d the twins Lisa-Mar ie and Nico, bo rn in 1992. W i t h lier second 
h u s b a n d , Mr H a a s e , she had live ch i ld ren . A n n a - K a r i n a was bo rn in 1995, 
S a n d r a - K r i s l i n in 1998, Maur ice -Pasca l in 2000 and Laura -Miche l l e on 
11 D e c e m b e r 2001 . In D e c e m b e r 2003 Mrs H a a s e gave bi r th to her last 
child. 

9. In 1993 re la t ions b e t w e e n Mrs H a a s e and M. d e t e r i o r a t e d . In 
Apri l 1993 M . i n s t i t u t ed divorce p roceed ings and r e q u e s t e d p a r e n t a l 
r igh ts over the ch i ld ren . By a décis ion of 29 O c t o b e r 1993, the M u n s t e r 
Dis t r ic t C o u r t (Amtsgericht) g r a n t e d p a r e n t a l r igh ts over the t h r e e younger 
chi ldren , T i m o , Lisa-Mar ie and Nico, to Mrs H a a s e a n d over the four o ldcr 
chi ldren to her lîrst husband . T h e M u n s t e r Y o u t h Office (Ami fur Kinder, 

Jugendliche und Familien - Kommunaler Sozialdienst) a p p e a l e d aga ins t t h e 
décision, but w i thd rew the appea l in S e p t e m b e r 1994. In D e c e m b e r 1993 
Mrs H a a s e moved with the t h r e e ch i ld ren to live wi th lier p résen t 
husband . O n 18 N o v e m b e r 1994 the M u n s t e r Dis t r ic t C o u r t p ronounced 
Mrs Haase ' s divorce from lier lirsl husband . T h e appl ican ts bave been 
m a r r i e d since D e c e m b e r 1994. 

B. The proceedings resulting in withdrawal of the applicants' 
parental rights 

10. In F e b r u a r y 2001 M r s H a a s e appl ied to the M u n s t e r Y o u t h Office 
for ch i ld - rea r ing g u i d a n t e . In o r d e r to be g r a n t e d the a s s i s t ance , the ap­
pl icants a g r e e d to have the i r family s i tua t ion assessed by a psychological 
expe r t . In May 2001 the mun ic ipa l social services i n s t ruc t ed G. to d r a w u p 
a n expe r t r epo r t . T h e exper t me t Mrs H a a s e and t h r e e of he r ch i ld ren on 
26 S e p t e m b e r a n d 11, 15, 1 7 a n d 22 O c t o b e r 2001 a t t he a p p l i c a n t s ' h o m e . 

11. Be ing o f t h e opin ion t h a t t he ques t ions pu t to the ch i ld ren by the 
e x p e r t we re i r re levan t for t he pu rposes of family aid and hav ing r ega rd to 
t he e x p c r t ' s object ion to M r s H a a s e a t t e n d i n g the m e e t i n g s wi th the 
ch i ld ren ' s t e a c h e r s , t he app l i can t s refused to coope ra t e wi th the exper t 
any longer . 



HAASE v. GERMANY JUDGMENT 125 

12. O n 17 D e c e m b e r 2001 the expe r t s u b m i t t e d his r epo r t to t he 

M u n s t e r Y o u l h Office. Accord ing to this r e p o r t , the deficiencies in the 

ch i ld ren ' s ca re and living condi t ions al home r isked j e o p a r d i s i n g the i r 

d e v e l o p m e n t seriously. T h e r e had b e e n a d a m a g i n g sér ies of events in 

which the app l i can t s were u n r e a s o n a b l y h a r s h wi th the i r ch i ld ren on 

r e p e a t e d occasions and had b e a t e n t h e m . T h e ch i l d r en n e e d e d to be in a 

secu re l ong - t e rm p l a c e m e n t and any fu r the r con tac t b e t w e e n t h e m and 

the app l i can t s was to be avoided. 

13. O n the s a m e day the Y o u t h Office appl ied to the M u n s t e r Dis t r ic t 

C o u r t for a n i n t é r i m in junc t ion (einstweilige Anordnung) w i t h d r a w i n g the 

a p p l i c a n t s ' p a r e n t a l r igh ts over thc seven ch i ld ren , n a m e l y t h e i r four 

ch i ld ren , A n n a - K a r i n a , Sand ra -Kr i s t i n , Maur ice -Pasca l and Lau ra -

Michel le , and t h r e e of t he ch i ldren bo rn d u r i n g M r s H a a s e ' s first 

m a r r i a g e , n a m e l y T i m o , Nico and Lisa -Mar ie . 

14. Also on 17 D e c e m b e r 2001 t h e M u n s t e r Dis t r ic t C o u r t , wi thout 

h e a r i n g the p a r e n t s or the ch i ldren , i ssued the r e q u e s t e d i n t é r i m injunc­

t ion. T h e app l i can t s were o r d e r e d to h a n d over the ch i ld ren for thwi th to 

t he M u n s t e r Y o u t h Office. T h e officer in c h a r g e of enforc ing the décision 

was a u t h o r i s e d to use force if necessary to collect t h e m . Relying in 

p a r t i c u l a r on t h e findings o f t h e e x p e r t r epor t , t he Dis t r ic t C o u r t found 

t h a t t he p a r e n t s ' inabil i ty to provide the ch i ld ren wi th sa l is factory care 

and a p r o p e r upb r ing ing , as well as the i r abusive exercise of p a r e n t a l 

au tho r i t y , j e o p a r d i s e d t he physical , m e n t a l and psychological well-being 

of ail t he ch i ld ren to the point t h a t the i r s é p a r a t i o n from the appl ican ts 

a p p e a r e d t o be t h e only possible so lu t ion to p ro t ec l t h e m . T h e Dist r ic t 

C o u r t r e fe r red to the re levan t provisions o f t h e Civil Code (Art icles 1666 

and 1666a - see p a r a g r a p h s 53 and 54 below). 

15. By a décision of 18 D e c e m b e r 2001 , the M u n s t e r Dis t r ic t Cour t 

s u p p l e m c n l e d its décision of 17 D e c e m b e r 2001 , p roh ib i t ing ail contac t 

b e t w e e n t h e app l i can t s a n d t he i r ch i ld ren a n d t h e t h r e e ch i l d r en of 

the first m a r r i a g e , T i m o , Nico a n d L isa -Mar ie . T h c w h e r e a b o u t s of the 

ch i ld ren were not to be c o m m u n i c a t e d to t he app l i can t s . T h e Distr ict 

C o u r t f u r the r p roh ib i t ed ail con tac t b e t w e e n the four o t h e r ch i ld ren of 

thc first m a r r i a g e and Mrs H a a s e . She was also forbidden to corne closer 

t h a n 500 m è t r e s from t h e o t h e r four ch i ld ren ' s r é s idence or t he i r schools. 

T h c Dis t r ic t C o u r t cons ide red t h a t thc e x p e r t opinion provided sufficient 

évidence t h a t the s é p a r a t i o n of the p a r e n t s from the i r ch i ld ren was 

necessary for t he p ro tec t ion of the l a t t e r . It h a d fu r the r been shown tha t 

the p a r e n t s would object a n d use ail avai lable m e a n s to exer t p r e s s u r e on 

t h e ch i ld ren . T h è s e m e a s u r e s were in t he ch i ld ren ' s best i n t e r e s t s a n d 

served to p ro tec t t h e m from s t ress . T h e p a r e n t s were u rged to recognisc 

the i r own deficiencies in respec t o f t h e ca re and physical and psychological 

wel l -being o f t h e ch i ld ren a n d t ake into account t he clcarly exp re s sed need 

o f t h e ch i ld ren for a c h a n g e in the i r s i tua t ion . T h e p a r e n t s were invi ted to 
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accept - a t least for the t i m e be ing - t he m e a s u r e s t a k e n and to c o n t r i b u t e 

as far as possible to a c a l m i n g of t he g ê n e r a i s i tua t ion . This was only 

possible if t he p a r e n t s ag reed . T h e a p p r o a c h of the Y o u t h Office m e t 

in p a r t t h e express ly s t a t e d wishes of t he ch i ld ren . T h e Dis t r ic t C o u r t 

concluded ihat the m o m e n t a r i l y inévi table m e a s u r e s were p r o p o r t i o n a t e 

to t he u r g e n t needs a n d objective i n t e r e s t s of ail the ch i ld ren . 

16. O n the s a m e day, a r o u n d noon, the ch i ld ren were t a k e n away from 

t h r e e différent schools, a n u r s e r y a n d from h o m e , a n d placed in t h r e e 

fos ter h o m e s . T h e 7-day-old younges t d a u g h t e r , La t i ra -Miche l le , was 

t a k e n away from the hospi ta l and since t h e n has been living wi th a foster 

family. 

17. In a l e t t e r of 18 D e c e m b e r 2001 , D r W., a gynaccologist and head 

physician at the J o h a n n e s s t i f t Hosp i t a l in M u n s t e r , compla incd to the 

M u n s t e r Dis t r ic t C o u r t abou t t h e conduc t of t he a u t h o r i t i e s . H e s t a t e d 

t h a t , accord ing to a t é l é p h o n e call of 17 D e c e m b e r 2001 , the six ch i ld ren 

of Mrs H a a s e as well as t he new-born child in t he hospi ta l we re to be 

r emoved from the i r m o t h e r w i thou t he r knowledge . His p a t i e n t was to be 

informed o f t h e m e a s u r e af ter he r child had been t a k e n from the nurse ry . 

Staff m e m b e r s were asked to t a k e t he child d o w n s t a i r s to t he hosp i ta l ' s 

e n t r a n c e a n d place it in a taxi . 

H e , as t he head phys ic ian , a n d the hospi ta l méd ica l staff were su rp r i sed 

and shocked by the lack of w a r n i n g a n d cons ide red th is conduct an affront 

lo bot h Mrs H a a s e and the médica l staff. Mrs H a a s e had b e e n ca red for 

by the médica l staff o f t h e hospi ta l s ince 1992. She h a d always given the 

impress ion of be ing a highly respons ib le person . She had corne regu la r ly 

for méd ica l check-ups d u r i n g lier p r egnancy . W h e n she was a c c o m p a n i e d 

by lier ch i ld ren , the ch i ld ren behaved well, we re friendly and well b r o u g h t -

up . T h e r e were no signs tha t they were in any way neg lec tcd or i l l - t rea ted . 

18. O n 19 D e c e m b e r 2001 the Y o u t h Office in fo rmed the app l i can t s 

t h a t the ch i ld ren had b e e n g r a n t e d financial a s s i s t ance in the s u m of 

4,000 e u r o s p e r mon l l i a n d t h a t t h e p a r e n t s had to c o n t r i b u t e to th is 

a s s i s t ance in p ropor t ion to the i r m e a n s . 

19. O n the s a m e day the app l i can t s a p p e a l e d aga ins t the Dis t r ic t 

C o u r t ' s décision of 17 D e c e m b e r 2001 . T h e y s u b m i t t e d tha t il was h a rd 

to u n d e r s t a n d why, in the con tex t of ch i ld - rea r ing gu idance , an exper t 

opin ion on t h e p a r e n t s ' abil i ty to b r ing up t he i r ch i ld ren had been d r a w n 

tip a n d tha t they had not been told about it. T h e con t e s t ed décis ion was 

u n e x p e c t e d a n d had been given a t a t ime w h e n Mrs H a a s e was in a cr i t ical 

s t a t e of hea l t h , having given b i r th lo her d a u g h t e r a week before . T h e y 

n a m e d wi tnesses w h o would confirm tha t t he ch i ld ren had not b e e n ill-

t r e a t e d , bu t w e r e be ing b r o u g h t u p wi th love and u n d c i s t a n d i n g . 

20. O n 7 J a n u a r y 2002 the Dis t r ic t C o u r t held a h e a r i n g in the 

p r é s e n c e of t he app l i can t s assistée! by a lawyer, M r s H a a s e ' s first hus­

band , r e p r é s e n t a t i v e s o f t h e M u n s t e r You th Office, a r e p r é s e n t a t i v e of a 
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n u r s e r y a n d the expe r t G. T h e four wi tnesses of t he a p p l i c a n t s ' own 

choosing were not h e a r d a n d had to leave t he c o u r t r o o m . 

T h e Distr ict C o u r t i n s t ruc t ed G. to p roceed wi th the a s s e s s m e n t o f t h e 

r e m a i n i n g ch i ld ren and to finalise his r epor t . It also appointée! a new 

expe r t , H., to assess the a p p l i c a n t s ' capac i ty to b r i n g u p the i r chi ldren . 

21 . T h e app l i can t s a s k e d the e x p e r t to r eco rd on t ape t he in terviews 

which took place to p r é p a r e the a s s e s s m e n t . U p o n the e x p e r t ' s refusai to 

do so, the app l i can t s were unwil l ing to c o n t i n u e to co o p e ra t c wi th h im. 

22. O n 1 M a r c h 2002 the H a m m C o u r t of Appea l {Oberlandesgerkht) 

dismissed the a p p l i c a n t s ' appea l aga ins t the décis ion of 17 D e c e m b e r 

2001 . It no t ed tha t the Dis t r ic t C o u r t h a d h a d r e g a r d to the repor t sub­

m i t t e d by the Y o u t h Office in connec t ion wi th its r eques t of 17 D e c e m b e r 

2001 for t he w i t h d r a w a l o f t h e app l i c an t s ' p a r e n t a l r igh t s a n d to t h e ex­

pe r t opin ion s u b m i t t e d by G., and t h a t the Dis t r ic t C o u r t had cons idered 

t h a t the i m p u g n e d m e a s u r e was jus t i f ied . T h e expe r t had conc luded tha t 

t he basic needs of the ch i ld ren were not sat isf ied and t h a t p a t t e r n s 

of violence and p e r m a n e n t s h o r t e o m i n g s of ail k inds d e t e r m i n e d the 

ch i ld ren ' s day- to-day life. It was t hus necessary to p u t a n e n d to t he 

a p p a r e n t risk to the ch i ld ren ' s wel l-being. A new exper t opinion was 

expec t ed by the middle of April 2002. T h e C o u r t of Appea l found tha t 

t he a p p l i c a n t s ' a p p e a l could t h e r c l o r e be d i smissed wi thout holding a 

hea r ing . It was aga ins t t he best i n t e r e s t s o f t h e ch i ld ren to t ake t h e m out 

of the e n v i r o n m e n t in which they were bu i ld ing up new t ies a n d to r e s to re 

t h e m to the i r fo rmer family, t h e r e be ing a risk tha t they would be t a k e n to 

a new e n v i r o n m e n t aga in shor t ly a f t e rwards . 

23. O n 8 M a r c h 2002 the app l i can t s cha l l enged the j u d g e a t the 
M u n s t e r Dis t r ic t C o u r t for bias. 

24. O n 4 Apri l 2002 the Fédéra l C o n s t i t u t i o n a l C o u r t (Bundesverfas-
sungsgericht), s i t t ing as a bench of t h r e e j u d g e s , d i smissed the app l i can t s ' 

r e q u e s t for an i n t é r im in junct ion. 

T h e Fédé ra l C o n s t i t u t i o n a l C o u r t found t h a t t he app l i c an t s ' con­

s t i tu t iona l compla in t was n e i t h e r inadmiss ib le nor manifes t ly il l-founded. 

T h e r e were d o u b t s in p a r l i c u l a r w h e t h e r t he cour t s h a d b r e a c h e d the 

app l i c an t s ' r ight to a fair h e a r i n g and the i r r ight to respec t for the i r 

family life. However , if t hc r e q u e s t e d i n t é r i m in junct ion were issued and 

if, subsecment ly , the cons t i t u t iona l compla in t were to be d i smissed , the 

ch i ld ren would have to be t a k e n away from the app l i can t s aga in and 

p laced e l scwhere . H a v i n g r e g a r d to the fact t ha t t he exper t opinion was 

to be d r a w n u p by mid-Apr i l 2002, the app l i can t s should awai t the 

o u t e o m e of t he m a i n p roceed ings r a t h e r t h a n have t h e ch i ld ren r u n the 

risk of be ing s e p a r a t e d from the i r p a r e n t s aga in la te r . It had to be 

a s s u m e d t h a t the c o m p é t e n t cour t s would conduct the ma in proceeclings 

speedily, having r e g a r d to t he t ime é l é m e n t in thèse m a t t e r s . 



128 HAASE v. GERMANY JUDGMENT 

25. O n 10 Apri l 2002 the M u n s t e r Dis t r ic t C o u r t d i smissed the 

cha l l enge to the j u d g e and on 11 Apri l 2002 it d i smissed a n o t h e r aga ins t 

the exper t G. 

26. O n 19 Apr i l 2002 the M u n s t e r Dis t r ic t C o u r t appo in t ed a l a w y e r o f 

the M u n s t e r Bar as c u r a t o r ad lilem (Verfahrenspfleger) to represent the 

ch i ld ren in the p roceed ings . It i n s t r u c t e d the a l ready a p p o i n t e d expe r t s 

to submi t t he resu l t s of the i r inves t iga t ions to d a t e a n d d i s cha rged t h e m 

from any fu r the r exper t activity. It appo in t ed a new expe r t , Professor K., 

wi th a view to d e t e r m i n i n g w h e t h e r s e p a r a t i n g the ch i ld ren from the i r 

family was the only way of e l im ina t i ng ail d a n g e r for t h e m . 

27. O n 11 J u n e 2002 Professor K. in lerv iewed the app l i can t s a t t he i r 

h o m e . T h e in terv iew las tcd six h o u r s . 

28. O n 21 J u n e 2002 the Fédéra l C o n s t i t u t i o n a l C o u r t , s i t t ing as a 

bench of t h r e e j u d g e s , set as ide the décis ions of t he H a m m C o u r t of 

Appea l of 1 M a r c h 2002 and the M u n s t e r Dis t r ic t C o u r t of 17 D e c e m b e r 

2001 and re fer red the case back to the M u n s t e r Dis t r ic t C o u r t . 

29. In so far as the app l i can t s compla ined about the décis ions of the 

M u n s t e r Dis t r ic t C o u r t of 18 D e c e m b e r 2001 and 7 J a n u a r y 2002, the 

F é d é r a l C o n s t i t u t i o n a l C o u r t dec l a red t he cons t i t u t iona l compla in t inad­

missible , since t h e app l i can t s h a d failed lo a p p e a l aga ins t t hè se décis ions 

in acco rdance wi th sect ion 19 of the N o n - C o n t c n t i o u s P roceed ings Act 

(Ge.setz uber die Angelegenheiten derJreiuAlligen Gerichtsbarkeil - FGG). 

30. In so far as t he cons t i t u t iona l compla in t was admiss ib le , the Fédé ra l 

C o n s t i t u t i o n a l C o u r t cons idered t h a t , in accordance with the pr inciples 

e s t ab l i shed in its case- law, t he décis ions of t h e M u n s t e r Dis t r ic t C o u r t 

and the C o u r t of Appea l v iola ted the app l i c an t s ' family r ights as 

g u a r a n t e e d by Art ic le 6 § 2, firsl s e n t e n c e , of the Basic Law, t a k e n in 

conjunct ion wi th Art ic le 6 § 3 (sec "Re levan t d o m e s t i c law" be low) . 

T h e r e were ser ious dottbts w h e t h e r the cour t s had r e spec ted t he 

i m p o r t a n c e of p a r e n t a l r ights w h e n giving the i r décis ions and w h e t h e r 

they had suffieiently t a k e n in to accoun t the pr inciple of p ropor t iona l i ty , 

T h e ques t i on w h e t h e r t he évidence e s t ab l i shed t h a t t h e r e was a risk of 

h a r m to t h e ch i ld ren h a d not b e e n a d e q u a t e l y cons ide red . T h e Dis t r ic t 

C o u r t a n d the C o u r t of Appea l had mcre ly re fe r red to t he r epo r t o f t h e 

You th Office and the expe r t opin ion. It was not a p p a r e n t from the i r 

décisions w h e t h e r the expe r t ' s conclus ions were bascd on re l iable facts. 

No a s s e s s m e n t of the app l i c an t s ' s t ibmissions or cons idé ra t ions as to t he 

possibil i ty of o r d e r i n g a l t e r n a t i v e m e a s u r e s t h a t would not have r e q u i r e d 

the to ta l w i t h d r a w a l of p a r e n t a l r igh t s had been m a d e . Both the C o u r t of 

Appea l a n d the Dis t r ic t C o u r t had failed to ques t ion the ch i ld ren or give 

t he pe r sons t ak ing pa r t in t he p roceed ings t he o p p o r t u n i t y to be h e a r d . 

T h e m e a s u r e s which had been o r d e r e d had led to a d ra s t i c c h a n g e in 

the lives of ail t he pe r sons conce rned and cons t i t u t ed a pa r t i cu la r ly ser ious 

in t e r f é rence wi th p a r e n t a l r igh ts . However , no enqu i r i e s had been m a d e , 
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even by t é l é p h o n e , bef'ore the décision was t a k e n . N o r easons were given 
jus t i fy ing the u rgency o f t h e m a t t e r . 

T h e Dis t r ic t C o u r t had no in fo rmat ion on the possible clfects of its 
décis ion, s ince t he Y o u t h Office a n d the exper t h a d not commentée! on 
this issue. W h e n e x a m i n i n g the a d v a n t a g e s and d i s a d v a n t a g e s of a family 
m e a s u r e it was , however , r e levan t to cons ider t h a t a s é p a r a t i o n of t he 
ch i ld ren from the i r p a r e n t s could j e o p a r d i s e t hc d e v e l o p m c n t of t he 
ch i ld ren , in p a r t i c u l a r in the i r first years of life. 

T h e cour t s had also failed to clarify the con t r ad i c t i on b e t w e e n the 
findings in the expe r t opinion accord ing to which the app l i can t s w e r e not 
r eady to coope ra t e and the fact t ha t Mrs H a a s e herse l f had asked to 
be given ch i ld - rca r ing gu idance . F u r t h e r m o r e , t h e r e was no indicat ion 
w h e t h e r a n d to w h a t e x t e n t the app l i can t s had refused any contact or 
he lp offered by the Y o u t h Office and it was not c lear which "spécifie 
m e a s u r e s g r a n t i n g a s s i s t ance" {einzelne Jugendhil/emafiriahmen) had been 
car r ied out in the past a n d why they were not successful . 

T h c Dis t r ic t C o u r t should have first c lar i l ied the q u e s t i o n s which a rose 
and in the m e a n t i m e could have t a k e n a l t e rna t ive provis ional m e a s u r e s if 
t he re was ser ious cause to believe t h a t the welfare o f t h e ch i ld ren was at 
risk. 

3 1 . Accord ing to t he F é d é r a l C o n s t i t u t i o n a l C o u r t , it could not be 
exc luded t h a t , pr ior to t he t e r m i n a t i o n o f t h e p roceed ings on the m e r i t s , 
which had to be dea l t wi th as a pr ior i ty , the Dis t r ic t C o u r t would issue 
a n o t h e r e m e r g e n c y décision. If so, the Dis t r ic t C o u r t was d i rec ted to 
e x a m i n e carefully w h e t h e r , in the light of the évidence ob ta ined in the 
m e a n t i m e , t he con t i nued s é p a r a t i o n of the ch i ldren from the app l i can t s 
was still justifiée! and w h e t h e r a r e p e a t e d c h a n g e of t he ch i ld ren ' s place 
of r é s idence would be in the i r best i n t e r e s t s . If t he Dis t r ic t C o u r t found 
t h a t the p r é s e n t s i tua t ion should be m a i n t a i n e d , it would have to consider 
w h e t h e r t he app l i can t s should be g r a n t e d a r ight of access - r e s t r i c t ed or, 
if necessary , subject to condi t ions - and w h e t h e r , in s tr ict acco rdance with 
the pr inciple of p ropor l iona l i ty , t he effecls of such a décis ion should be 
l imi ted in t i m e . 

32. O n 13 and 14 J u n e 2002 four of thc ch i ldren , T i m o , Nico, Anna-
K a r i n a and Lisa, we re in terv iewed by the j u d g e a t the M u n s t e r Distr ict 
C o u r t at t h e respect ive ins t i tu t ions w h e r e they were p laccd. 

33. Accord ing to m i n u t e s of the Dis t r ic t C o u r t of 14 J u n e 2002, T i m o 
dec la red tha t he wished to r e t u r n to his p a r e n t s . H e knew t h a t t h e r e were 
c e r t a i n r ea sons for p lac ing him and his siblings in a différent e n v i r o n m e n t 
a n d conf i rmed tha t he had had too m u c h work and s t r a in at h o m e . H e sent 
his g r e e t i n g s to his b r o t h e r s a n d s is ters . 

34. Nico, A n n a - K a r i n a a n d Lisa were in terviewed in a n o t h e r foster 
h o m e . Nico s t a t ed t h a t he wished to know w h e t h e r his p a r e n t s a n d his 
" favour i t e" fa ther (Lieblingsvater) we re ail r ight . H e asked why he could not 
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jo in his " favour i te" fa ther and w h e t h e r s o m e b o d y - his p a r e n t s , his fa ther or 

M a u r i c e - could not come to see h im. Lisa and A n n a were wi th h im and , 

accord ing to t h e m , were ail r ight . Lisa had let h im know t h a t she too 

wished to r e t u r n h o m e . H c s ta ted t h a t he was fine. Asked about his 

d r e a m s , he said tha t he wished to go to his " favour i te" fa ther w h o was very 

nice, b e l t e r t i tan his s t cp fa the r . In reply to the ques t ion w h e t h e r the j u d g e 

should leave a message , he d ic ta ted t he following l e t t e r on a d i c t aphone : 

" D e a r Sascha (his favouri te b r o t h e r ) , (his favouri te s is ters Lisa and 

R a m o n a ) , d e a r Alex, wha t a pity t h a t we don ' t see each o t h e r ... Sascha , 

M a t t h i a s , R a m o n a , Alex, his favouri te fa ther and his p a r e n t s should come 

and visit h im . " ("Lieber Sascha (sein Lieblingsbruder), (Lieblingsschwestern Lisa 

uni Ramona) lieber Alex, schade, dass wir uns nicht sehen ... Sascha, Matthias, 

Ramona, Alex, sein Lieblingsvater undseineEltern sollten ihn besuchen kommen") 

T h e following l e t t e r to his m o t h e r was r eco rded on a d i c t a p h o n e : " D e a r 

M a r n a , it is a pity t h a t you do not come a n d bes t r e g a r d s from M a u r i c e and 

S a n d r a a n d T i m o and Lisa. Lisa and A n n a a r e ail r ight . O h yes, and 

p e r h a p s could you c o m e to see us? O r is t ha t not possible?" (uLiebe Mania! 

Schade, dass Du nicht kommst und liebe Grùfie von Maurice und Sandra und von 

Timo und von Anna und dass es Lisa und Anna gui geht.Ja und, vielleicht: kbnntel 

Ihrja mal herkommen. Oder geht das nicht?") 

35. A n n a - K a r i n a said t h a t she was fine. She was wi th Lisa and Nico. 

Everybody said t h a t she should tell he r p a r e n t s t h a t eve ry th ing was ail 

r igh t . She t h e n a d d e d t h a t she did not like it t h e r e . 

36. L i sa -Mar ie r e g r e t t e d t h a t "poor S a n d r a " was ail on her own, 

w i thou t anyone from the family. She would never be able to bea r th is . 

She had to p ro tec t Nico and A n n a . T h a t was h e r d u t y as t he e lder s is ter . 

Nico was b e a t e n very often in tha t p lace . She did not know the reason . In 

reply to a ques t ion , she said t h a t she did he r h o m e w o r k tho rough ly and 

t h a t she was do ing well at school. At h o m e she had a lmost fallen a s l eep 

w h e n do ing he r homework . W h e n asked w h a t m e s s a g e t he j u d g e could 

pass on, she said t h a t she did not like t he p lace a n d t h a t she wished to 

r e t u r n h o m e . However , t he staff did not bel ieve her . She did not real ly 

like t h e m . She did not w a n t to go to a n o t h e r ins t i tu t ion . She wished to go 

h o m e . If she were not a l lowed to go h o m e , she should at least be al lowcd 

to see everybody, he r b r o t h e r s and s i s te rs , p a r e n t s a n d s t ep fa the r . She 

missed t a k i n g M a u r i c e to bed s o m e t i m e s . H a v i n g b e e n told t h a t Nico 

wished to r e t u r n to his " f avour i t e " fa ther , L i sa -Mar ie said t h a t , unl ike 

Nico, she loved bo th he r f a the r and her s t ep fa the r . 

37. O n 24 J u n e 2002, as a c o n s é q u e n c e o f t h e décision o f t h e F é d é r a l 

C o n s t i t u t i o n a l C o u r t , t he M u n s t e r Dis t r i c t C o u r t set down for h e a r i n g on 

1 J u l y 2002 the r e q u e s t o f t h e M u n s t e r Y o u t h Office of 17 D e c e m b e r 2001 

for t he provis ional w i t h d r a w a l of t he a p p l i c a n t s ' p a r e n t a l r igh ts over the 

ch i ld ren . It t r a n s f e r r e d to t he Y o u t h Office the r ight to décide w h e r e t he 

ch i ld ren should live (Aufenthallsbestimmungsrecht). T h e Dis t r ic t C o u r t found 
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t h a ï the bes t i n t e r e s t s of the ch i ld ren did not r e q u i r e any c h a n g e in t he 

c u r r e n t s i t ua t ion before a décis ion on the m e r i t s was given. It cons idered 

t h a t its décis ion of 18 D e c e m b e r 2001 p roh ib i t i ng ihe app l i can t s ail access 

to the ch i ld ren was still r e levan t , since it had not been set as ide by the 

F é d é r a l C o n s t i t u t i o n a l Cou r t . 

38. O n 1 J u l y 2002 the M u n s t e r Dis t r ic t C o u r t held a h e a r i n g a t t e n d e d 

by the app l i can t s ass is ted by a lawyer, Mrs I l a a s e ' s first h u s b a n d , t h e 

c u r a t o r ad lilem, a lawyer a n d r e p r é s e n t a t i v e s of t he M u n s t e r You th 

Office, t he e x p e r t s G. and Professor K. and the ch i ld ren ' s paed i a t r i c i an , 

D r J . Professor K. gave dé ta i l s of he r visit to t he a p p l i c a n t s ' h o m e on 

11 J u n e 2002 a n d s u m m a r i s e d the con t en t of t he in terview. Hav ing 

s tud ied t he ex tens ive files conce rn ing thc app l i can t s and G.'s r epo r t , she 

could not confirm t h a t t he f indings in the repor t we re e r r o n e o u s . She 

expressed the view t h a t the ch i ld ren should not be r e t u r n e d to t he 

app l i can t s . 

T h e ch i ld ren ' s paed i a t r i c i an , D r J., s t a t e d t h a t ail the ch i ld ren had been 

his p a t i e n t s since the i r b i r t h except t he d a u g h t e r born in D e c e m b e r 2001 . 

A l t h o u g h he knew abou t t he ch i ld ren ' s p r o b l e m s , in p a r t i c u l a r t he 

difficulties w i th Nico, the app l i can t s m a d e qu i t e a positive impress ion on 

h im. It was a big family wi th m a n y ch i ldren . However , the app l i can t s were 

loving p a r e n t s who look g rea t ca re of ihe i r ch i ld ren . T h e r e was no 

indica t ion t h a t the ch i ld ren had been b e a t e n or o the rwise abuscd . 

T h e c u r a t o r ad lilem was opposcd to con tac t b e t w e e n the app l i can t s and 

the ch i ldren . 

39. By an i n t é r i m injunct ion of t he s a m e day, n a m e l y 1 J u l y 2002, t he 

M u n s t e r Dis t r ic t C o u r t provisional ly t r a n s f e r r e d cus tody (Personensorge) of 

t he ch i ld ren to thc M u n s t e r You th Office and conf i rmed its décision of 

18 D e c e m b e r 2 0 0 1 . T h e expe r t was i n s t ruc t ed to add to he r r e p o r t . She 

was r e q u e s t e d to c o m m e n t in p a r t i c u l a r on w h e t h e r , in t he best i n t e re s t s 

of the ch i ld ren , il was necessa ry to m a i n t a i n t he access p roh ib i t ion , 

w h e t h e r the ch i ld ren should be g r a n t e d access to t he o lder ch i ldren of 

t he first m a r r i a g e , M a t t h i a s , Sascha , R a m o n a and A l e x a n d c r , and if 

a p p r o p r i a t e , in w h a t way such con tac t could be a r rangée! while keep ing 

the ch i ld ren ' s p lace of rés idence secre t . 

40. T h e Dist r ic t C o u r t rel ied in pa r t i cu l a r on thc findings o f t h e exper t 

G. tha t t he s é p a r a t i o n of the app l ican t s from the i r ch i ld ren h a d to be 

m a i n t a i n e d . T h e app l ican t s were incapable of b r ing ing up the i r chi ldren 

because of the i r own basic and i r r épa rab le educa t iona l deficiencies and 

the i r abusive exercise of p a r e n t a l au thor i ty . T h e ch i ld ren were emot iona l -

ly d i s tu rbed and p r e s e n t e d u n u s u a l p a t t e r n s of behaviour . T h e y h a d been 

b e a t e n and locked up . F u r t h e r m o r e , the four o lder ch i ld ren of t he first 

m a r r i a g e had approved of the s épa ra t i on of t h e younge r ch i ld ren from 

the i r m o t h e r a n d had refused any contac t wi th her . T h e only reason 
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M r s H a a s e was in t en t on giving a positive impress ion of herse l f was to 
ob ta in suppor t from o t h e r s . However , any such suppor t was forecloomed. 

T h e Dis t r ic t C o u r t no ted tha t Professor K. had not yet s u b m i t t e d her 
r epo r t . However , she had conf i rmed the findings o f t h e exper t G. and had 
s t a t e d at t he h e a r i n g of 1 J u l y 2002 t h a t t h e r e was no a l t e rna t i ve to 
s e p a r a t i n g t he ch i ld ren from the app l i can t s . Accord ing to her , Mrs H a a s e 
had never been will ing to call her own behav iour in to ques t i on . She 
satisfîed he r own needs only and refused to accept ch i ld - rea r ing g u i d a n t e 
wi th a view to r educ ing her own deficiencies . In fact, she had a d m i t t e d not 
having u n d e r g o n e t he r apy in 1994. Professor K. had found t h a t G. 's exper t 
opinion could not be objectée! to . 

T h e Dis t r ic t C o u r t considérée! tha t the n u m e r o u s wr i t t en s t a t e m e n t s of 
wi tnesses s u b m i t t e d by the app l i can t s conf i rming t h a t the ch i ld ren had 
not been b e a t e n or i l l - t rea ted did not cons t i t u t e sufficient évidence in 
the i r favour. H a r m , such as ve rba l c rue l ty , could be of a psychological 
n a t u r e . T h e s t a t e m e n t m a d e by Lisa -Mar ie tha t she wished to r e t u r n to 
t he app l i can t s did not rcl lect her real i n t en t ion , bu t r e su l t ed from a 
conllict of loyalt ies. 

T h e Dis t r ic t C o u r t f u r the r c o m p a r e d the s i tua t ion desc r ibed in a n 
expe r t r epo r t d r a w n up in 1993 wi th the c u r r e n t s i tua t ion : Mrs H a a s e 
was always well d ressed , whi le he r h u s b a n d looked t i red a n d w o rn out . It 
conc luded t h a t Mrs H a a s e was not a w a r e of he r p r o b l e m s . W i t h each new 
p regnancy , she a g g r a v a t e d t he cmo t iona l deficiencies o f t h e ch i ld ren . T h i s 
had been conf i rmed by Professor K. af ter a discussion wi th t hc app l i can t s 
on 1 1 J u n e 2002. 

T h e Dis t r ic t C o u r t aff i rmed t h a t its décis ion of 17 D e c e m b e r 2001 was 
based on its expé r i ence of cases w h e r e coercive m e a s u r e s had to be t a k e n . 
Hat l the p a r e n t s been w a r n e d o f t h e r e q u e s t e d m e a s u r e , t hey would have 
offered ré s i s t ance , as was shown by t he i r own reac t ion a n d the excessive 
r eac t ion o f t h e m é d i a in t he case . An en fo rcemen t o f t h e cour t décisions 
wi th t he i n t e rven t ion of t he a u t h o r i t i e s a n d the police would have b e e n 
c o n t r a r y to t he best i n t e re s t s of the ch i ld ren . 

4 1 . O n 16 Ju ly 2002 the app l i can t s appealeel aga ins t this décis ion to 
t he H a m m C o u r t of Appea l . 

42. O n 20 Augus t 2002 the app l i can t s cha l l cnged Professor K. for bias. 
T h e y compla ined t h a t she had in ten t iona l ly delayed the p r é p a r a t i o n of her 
expe r t r epo r t in o rde r to s e p a r a t e t he ch i ld ren from the i r p a r e n t s for a 
longer per iod . She could not be rel ied on to act in the best i n t e r e s t s of 
t h e ch i ld ren . W i t h o u t hav ing seen t h e m , she had r e c o m m e n d e d a t t he 
h e a r i n g before the Dis t r ic t C o u r t of 1 Ju ly 2002 tha t they be s e p a r a t e d 
from the app l i can t s . l i e r unfr iendly conduc t vis-à-vis the app l i can t s , w h e n 
in te rv iewing t h e m at the i r h o m e on 11 J u n e 2002, a n d the ré fé rence to 
files d a t i n g from Mrs H a a s e ' s divorce p r o b l e m s in 1993 conf i rmed the 
view t h a t she was not i m p a r t i a l . 



HAASE v. GERMANY JUDGMENT 

43. O n 18 S e p t e m b e r 2002 the app l i can t s cha l l enged the j u d g e at the 
M u n s t e r Dis t r ic t C o u r t for bias. T h e y re fe r red to previous décis ions given 
by t h a t j u d g e in favour o f t h e Y o u t h Office, a l legedly going aga ins t exper t 
r e c o m m a n d a t i o n s . 

O n 23 S e p t e m b e r 2002 the j u d g e dec l ined to s t a n d dovvn. 
O n 30 S e p t e m b e r 2002 the app l i c an t s ' lawyer aga in cha l l enged the 

j u d g e at the Dis t r ic t C o u r t a n d Professor K. for bias . 
O n 7 O c t o b e r 2002 the M u n s t e r Dis t r ic t C o u r t d i smissed the cha l lenge 

to t he j u d g e on the g r o u n d t h a t t he app l i c an t s ' a l l éga t ions were unsub-
s t a n t i a t e d . 

C. Subséquent developments 

44. O n 10 D e c e m b e r 2002 the H a m m C o u r t of Appea l d i smissed the 
app l i c an t s ' appea l aga ins t t he M u n s t e r Dis t r ic t C o u r t ' s décision of 
7 O c t o b e r 2002. 

O n 19 D e c e m b e r 2002 the M u n s t e r Dis t r ic t C o u r t re jec ted the 
cha l l enge for bias in respect of Professor K. 

45. O n 13 J a n u a r y 2003 Professor K. s u b m i t t e d he r r epor t . She 
conf i rmed he r previous f tndings. 

46. O n 19 F e b r u a r y 2003 the F é d é r a l C o n s t i t u t i o n a l C o u r t , s i t t ing as a 
bench of t h r e e j u d g e s , refused to e n t e r t a i n the a p p l i c a n t s ' cons t i tu t iona l 
appea l aga ins t t he décisions of 7 O c t o b e r a n d 10 D e c e m b e r 2002. 

47. O n 18 F e b r u a r y 2003 t h e M u n s t e r Dis t r ic t C o u r t held a hea r ing . 
T h e app l i can t s , t he Y o u t h Office, t he c u r a t o r ad litem and the expe r t s G. 
a n d Professor K. w e r e p r é s e n t . T h e c u r a t o r ad litem d ec l a r ed t h a t the 
ch i ld ren had a d a p t e d to t he c h a n g e d living condi t ions and a p p e a r e d to be 
comfor tab le wi th t he new s i tua t ion . 

48. O n 4 M a r c h 2003 t h r e e of the ch i ldren living wi th t he i r fa ther , 
M a t t h i a s , Sascha a n d A l e x a n d e r , were h e a r d s epa ra t e ly by the Mt ins te r 
Dis t r ic t C o u r t . T h e y were opposed to sec ing the i r m o t h e r . 

49. By a décis ion on the m e r i t s of 6 M a r c h 2003, t he M u n s t e r Dis t r ic t 
C o u r t w i t h d r e w the app l i c an t s ' p a r e n t a l r igh t s over the i r four ch i ldren 
and the t h r e e ch i ld ren of t he ftrst m a r r i a g e previously living wi th t h e m 
and p roh ib i t ed access to t h e m u n t i l j u n e 2004. It rel ied on Ar t ic les 1666, 
1666a and 1684 § 4 of t he Civil Code (see p a r a g r a p h s 53-55 below). 
T h e a u t h o r i t i e s were compc l l ed to t ake the con te s t ed m e a s u r e s , which 
were jus t i f ied u n d e r Art ic le 6 § 3 of t he Basic Law, a n d necessa ry in a 
d é m o c r a t i e Society for t he p ro t ec t i on of t he h e a l t h and the r igh ts of the 
ch i ld ren wi th in t he m e a n i n g of Ar t ic le 8 § 2 o f t h e Conven t i on . It found 
t h a t t h e d o m e s t i c s i t ua t ion was difftcult a n d tha t the ch i ld ren were in 
d a n g e r . T h e app l i can t s , in p a r t i c u l a r Mrs H a a s e , were inflexible a n d 
incapab le of u n d e r s t a n d i n g the ch i ld ren ' s needs and wi th he r it would be 
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impossible to [ tr iplement any educa t iona l m e a s u r e s . T h e condi t ions in 

which the ch i ld ren had been b r o u g h t u p were highly unsa t i s fac tory . T h e 

ch i ld ren had m a d e positive p rogress in t he foster h o m e s in which they 

had been p laced , had ga ined in confidence and were less affected by 

behav iou ra l d i so rders . 

50. By a s e p a r a t e décis ion of t he s a m e day, the M u n s t e r Dis t r ic t C o u r t 

p roh ib i t ed con tac t b e t w e e n Mrs H a a s e a n d he r four eldest ch i ld ren , 

M a t t h i a s , Sascha , R a m o n a and A l e x a n d e r before t he end of 2004, or in 

t he case of Mrs H a a s e ' s e ldest son M a t t h i a s , before he a t t a i n e d majori ly . 

5 1 . T h e app l i can t s appea l ed aga ins t the above décis ions. 

II. RELEVANT D O M E S T I C LAW 

52. Ar t ic le 6 o f t h e Basic Law (Grundgesetz) r e ad s as follows: 

2. Care and upbringing of children are the natural right o f the parents and a duty 

primarily incumbent on them. The State watches over the performance of this duty. 

3. Séparation of children from the family against thc will of the persons entitlcd to 

bring them up may take place only pursuant to a law, if those so entitled l'ail in their duty 

or if the children are otherwise threatened with neglect." 

53. Ar t ic le 1666 o f t h e Civil Code (Bùrgerliches Gesetzbuch) provides t h a t 

t he family cour t s a r e u n d e r an obl iga t ion to o r d e r necessa ry m e a s u r e s if a 

cbi ld 's welfare is j eopard i sed (Gejahrdung des Kindeswohls). 

54. T h e first s u b - p a r a g r a p h of Art ic le 1666a provides t h a t m e a s u r e s 

i n t e n d e d to s e p a r a t e a child from its family a r e pe rmiss ib le only if it is 

not possible for the au tho r i t i e s to t ake any o t h e r m e a s u r e to avoid 

j e o p a r d i s i n g the chi ld 's welfare . 

T h e second s u b - p a r a g r a p h of Art ic le 1666a provides: 

"Full [parental] responsibility may only be wilhdrawn if other measures have proved 

ineffective or have to be regarded as insufficient to remove the danger [Die gesamle 

Personensorge darj nur entzogen werden, wenn andere Mafinahmen erfolglos geblieben sind oder wenn 

anzunehmen ut, dass siezur Abwendung der Gefohr nieht ausreichen]." 

55. Accord ing to Art ic le 1684 § 4 o f t h e Civil Code , the family cour t can 

res t r i c t or su spend the r ight of access if such a m e a s u r e is necessa ry for 

t he chi ld 's welfare . A décision r e s t r i c t i ng or s u s p e n d i n g tha t r ight for a 

l eng thy per iod , or p e r m a n e n t l y , may only be t a k e n if t he chi ld 's well-

be ing would o the rwise be e n d a n g e r e d . T h e family cour t s m a y o r d e r t h a t 

t he r igh t of access be exercised in the p r é s e n c e of a th i rd pa r ty , such as a 

Y o u t h Office a u t h o r i t y or an associa t ion. 
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T H E L A W 

II. ALLEGED V I O L A T I O N O F ARTICLE 8 O F T H E C O N V E N T I O N 

73. T h e app l i can t s compla ined t h a t t he i r p a r e n t a l r igh t s had been 

w i t h d r a w n , and the ch i ld ren t a k e n in to public ca re . T h e y also com­

pla ined of t he way the con t e s t ed décision was i m p l e m e n t e d . T h e appli­

can t s a l leged a viola t ion of Art ic le 8 o f t h e Conven t ion , t he re levan t pa r t s 

of which provide: 

"1. Everyone has the right to respect for his. . . family life ... 

2. There shall be no interférence by a public authority with the exercise of this right 

except such as in accordance with the law and is necessary in a démocratie society ... for 

the protection of health ... or for the protection of the rights and freedoms of others." 

A. Arguments before the Court 

/. The applicants 

74. T h e app l i can t s po in ted out t h a t , as soon as t he expe r t G. had 

s u b m i t t e d his r e p o r t to t he Y o u t h Office on 17 D e c e m b e r 2001 , the la t te r 

appl ied for a n i n t é r i m m e a s u r e to t he M u n s t e r Dis t r ic t C o u r t , which 

on the s a m e day w ï t h d r e w t h e a p p l i c a n t s ' p a r e n t a l r igh t s a n d o rde red 

t he r emova l of t he ch i ld ren as r e q u e s t e d by the You th Office. T h e y 

q u e s t i o n e d w h e t h e r such close coopéra t ion b e t w e e n the Y o u t h Office and 

the Dis t r ic t C o u r t was in conformi ty wi th t he ru le of law and the principle 

of effective jud ic ia l review. 

75. T h e app l i can t s a r g u e d t h a t the t a k i n g of the ch i ld ren in to public 

care and t he i r r emova l f rom the i r h o m e w e r e e x t r e m e l y d ra s t i c m e a s u r e s . 

It was not a p p r o p r i a t e to refer to inves t iga t ions m a d e in 1992 and 1993 

and o r d e r t he con t e s t ed m e a s u r e s wi thou t h e a r i n g t h e m or any wi tnesses 

on t he a r g u m e n t s put forward by the Y o u t h Office. In pa r t i cu l a r , the 

r emova l and t ak ing in to ca re of the child Laura -Miche l l e shor t ly after 

he r b i r t h c o n s t i t u t e d a se r ious b r e a c h of Ar t ic le 8 o f t h e C o n v e n t i o n and 

had to be cons ide red i n h u m a n t r e a t m e n t in respec t of bo th m o t h e r and 

child. F u r t h e r , t he removal of the new-born baby depr ived M r s H a a s e of 

t he possibil i ty of b reas t f eed ing , which had recognised h e a l t h benef i t s . This 

child was n e i t h e r m e n t i o n e d in the expe r t r e p o r t nor inc luded in t he 

Y o u t h Office's r e q u e s t to t he Dis t r ic t C o u r t . T h e r emova l of Lau ra -

Michel le from the hospi ta l was the re fo re unlawful . In spi te o f t h e Fédéra l 

C o n s t i t u t i o n a l C o u r t ' s décis ion of 21 J u n e 2002, they were still affected by 

the décis ion of t h e M u n s t e r Dis t r ic t C o u r t of 17 D e c e m b e r 2001 , since 
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they were still s e p a r a t e d from the ch i ld ren a n d s o m e o f t h e ch i ld ren from 

each o the r . 

76. T h e app l i can t s fu r the r s u b m i t t e d tha t t he déc l a r a t i ons of t he 

ch i ld ren ' s p a e d i a t r i c i a n , D r J . , who had known the ch i ld ren , cxcept 

Laura -Miche l l e , since the i r b i r th , had not been sufficiently t a k e n into 

account by t he Dis t r ic t C o u r t . C o n t e s t i n g t he f indings of the e x p e r t s G. 

and Professor K., the app l i can t s s u b m i t t e d t h a t t h e r e was no convincing 

évidence t h a t they were incapab le of b r i n g i n g up the i r ch i ld ren . Professor 

K. had based he r findings on the w r i t t e n s t a t e m e n t s of a social worke r on 

17 May 1993, m a d e at a cri t ical t ime when Mrs H a a s e was 25 years old and 

abou t to be d ivorced from h e r first h u s b a n d . T h e r e was no ind ica t ion of 

the contex t in which t hè se s t a t e m e n t s had been m a d e a p p r o x i m a t e l y t en 

years before. However , the M u n s t e r Dis t r ic t C o u r t h a d based its décis ion 

of M a r c h 2003 lo a large e x t e n t on th is a s se r t ion . F u r t h e r m o r e Professor 

K. had re fe r red in he r r epor t to the files pu t a t her disposai by the Y o u t h 

Office and to t he r epo r t of G. r a t h e r t h a n re ly ing on he r own obse rva t ions . 

T h e abuse of d r u g s by one child, as m e n t i o n c d in Professor K.'s r epor t , 

concerned only a single event , w h e n the four-year-old d a u g h t e r acciden-

tally c ame into possession of a médic ina l d rug . For years they had consul led 

t he s a m e doc to rs , the paed ia t r i c i an D r J . a n d the gynaecologist D r W. N o 

deficiencies had b e e n ident if ied in t he care a n d u p b r i n g i n g o f t h e ch i ld ren . 

It had never b e e n r e p o r t e d t h a t the i r ch i ld ren were vic t ims of violence or 

neglect neces s i t a t i ng educa t iona l or social consu l t a t ion . T h e difficulties 

wi th one son h a d been b r o u g h t to the a t t e n t i o n of a psychia t r ie ins t i tu­

t ion in M u n s t e r by Mrs H a a s e herself. T h e Y o u t h Office h a d t a k e n this 

as an ins t ance of the app l i c an t s ' s h o r t e o m i n g s as p a r e n t s . In suppor t 

of the i r submiss ions , the app l i can t s rel ied on two r e p o r t s e s t ab l i shed by 

pr iva te expe r t s w h o m they had consu l ted as from J u n e and J u l y 2002. 

2. The Government 

11. T h e G o v e r n m e n t m a i n t a i n e d t h a t t h e r e had been no viola t ion of 

Art ic le 8 as a resu i t of the w i t h d r a w a l of the a p p l i c a n t s ' p a r e n t a l r igh ts 

a n d the t a k i n g in to ca re of t h e ch i ld ren . T h e in t e r f é r ence wi th t he i r r ight 

to respec t for t he i r family life had b e e n in acco rdance wi th the law a n d the 

r e l a t ed décis ions had b e e n i n t e n d e d to p ro tec t t he best i n t e r e s t s of t h e 

ch i ld ren and were thus "necessa ry in a d é m o c r a t i e society". 

78. T h e décision to w i t h d r a w the a p p l i c a n t s ' p a r e n t a l r igh t s over the i r 

ch i ld ren and the ch i ld ren of Mrs H a a s e ' s first m a r r i a g e living wi th t h e m 

had been based on Art ic les 1666 a n d 1666a of t he Civil C o d e . T h e 

ch i ld ren ' s physical and psychological wel l -being would be ser iously en-

d a n g e r e d if t h e y w e r e r e t u r n e d to t he app l i can t s , owing to the i r abusive 

exercise of p a r e n t a l au tho r i ty , the neglect o f t h e ch i ld ren a n d the deficien­

cies of both p a r e n t s , i r respec t ive of w h e t h e r t h a t was t h r o u g h any fault of 



HAA.SE v. GERMANY JUDGMENT 137 

the i r own. Any o t h e r less rad ica l m e a s u r e would have been i n a d é q u a t e . 

T h e Dist r ic t C o u r t had rel ied on ail t he in fo rma t ion a t ils disposai at the 

t ime : it had cons ide red the r epo r t o f t h e expe r t G. on 17 a n d 18 D e c e m b e r 

2001 , t a k e n no te o f t h e submiss ions of Professor K. at the h e a r i n g of 1 J u l y 

2002, h e a r d t he app l i can t s and the ch i ld ren A n n a - K a r i n a , L i sa -Mar ie , 

Nico a n d T i m o , and appo in t ed a c u r a t o r ad lilem and asked for his assess­

m e n t o f t h e s i tua t ion . 

79. T h e findings of the first e x p e r t , G. , t ha t s e p a r a t i n g thc ch i ld ren 

from the app l i can t s was t he only way of e l i m i n a t i n g ail d a n g e r for the 

ch i ld ren had been conf i rmed in the m a i n by the second expe r t , Profes­

sor K. 

80. As to t he décision deny ing the app l i can t s access to t he ch i ld ren , the 

G o v e r n m e n t po in ted out t ha ï t he l a t t e r had been placed in un iden t i l i ed 

foster h o m e s . H a d the app l i can t s been g r a n t e d a r ight ol access , thc 

ch i ld ren could no longer have s tayed in t hè se ins t i tu t ions , having r ega rd 

to the conduc t of ce r t a in m é d i a which had to be descr ibed as excessive. 

Accord ing to Professor K., the ch i ld ren ' s well-being would be j e o p a t d i s e d 

if access were al lowed, for the s imple r e a s o n tha t the m o t h e r absolu te ly 

failed to u n d e r s t a n d the need for s é p a r a t i o n . In the e x p e r t ' s view, the 

m o t h e r was not p r e p a r e d and , be ing deeply affected by the m e a s u r e s 

t a k e n , a p p a r e n t l y not in a posi t ion to observe any rules in connec t ion 

wi th such con tac t ; she was also uncon t ro l l ab l e . T h e s a m e would have t o 

be a s s u m e d of M r H a a s e . T h e ch i ld ren should at least get some peace , 

and they would clearly be incapab le of coping wi th see ing the i r p a r e n t s , 

who were u n a b l e to u n d e r s t a n d the s i tua t ion , did not accept it, and 

would not be able to conceal this from the ch i ld ren . 

81 . As to t he décis ions o f t h e M u n s t e r Dis t r ic t C o u r t of 6 M a r c h 2003, 

the G o v e r n m e n t s u b m i t t e d tha t the con te s t ed m e a s u r e s were in t ended to 

p ro tec t t he i n t e r e s t s o f t h e ch i ld ren , were p r o p o r t i o n a t e to tha t a im and 

thus necessa ry in a d é m o c r a t i e society as r e q u i r e d by Ar t ic le 8 § 2 of the 

Conven t i on . 

B. The Court's assessment 

(c) "Necessary in a démocratie society" 

(i) General principles 

88. In d e t e r m i n i n g w h e t h e r an i m p u g n e d m e a s u r e was "necessa ry in 

a d é m o c r a t i e society", the C o u r t has to cons ider w h e t h e r , in the light of 

t h e case as a whole , t he r ea sons a d d u c e d to jus t i fy th is m e a s u r e were 

re levant and sufficient for t he pu rposes of p a r a g r a p h 2 of Ar t ic le 8 o f t h e 

Conven t i on . T h e not ion of necessi ty impl ies t h a t t he in t e r f é rence cor re -
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sponds lo a p res s ing social need and , in pa r t i cu l a r , t h a t it is p r o p o r t i o n a t e 

to the l eg i t ima te a im p u r s u e d (see, a m o n g o t h e r a u t h o r i t i e s , Gnahoré 

». France, no . 40031/98 , § 50 in fine, E C H R 2000-LX). 

89. Undoub ted ly , cons idéra t ion of wha t lies in t he best i n t e r e s t s o f t h e 

child is of crucial i m p o r t a n c e in every case of this kind. Moreover , it mus t be 

borne in mind tha t t he na t iona l au tho r i t i e s have the benefit of direct 

contac t wi th ail the persons concc rned , often at the very s t age w h e n care 

m e a s u r e s a r e be ing envisagée! or immed ia t e ly af ter the i r i m p l e m e n t a t i o n 

(seeJohansen v. Norway, j u d g m e n t of 7 Augus t 1996, Reports ofjudgments and 

Décisions 1996-III, pp . 1003-04, § 64, a n d K. and T. v. Finland [ G C ] , 

no. 25702/94, § § 1 5 1 , 154 a n d 173, E C H R 2001-VII) . It follows from thèse 

cons idéra t ions t h a t t he C o u r t ' s task is not to subs t i l u t e i tself for t he 

domes t i c au tho r i t i e s in the exercise of the i r responsibi l i t ies for the 

régu la t ion o f t h e public care of ch i ld ren and the r igh ts of p a r e n t s whose 

chi ldren have been t a k e n into ca re , but r a t h e r to review u n d e r t he C o n ­

vent ion the décisions t a k e n by those au tho r i t i e s in t h e exercise of t he i r 

povver of appréc ia t ion (see Hokkanen v. Finland, j u d g m e n t of 23 S e p t e m b e r 

1994, Séries A no. 299-A, p. 20, § 55; Kulzner v. Germany, no. 46544/99, § 66, 

E C H R 2002-1; Sahin v. Germany [ G C ] , no. 30943/96, § 64, E C H R 2003-VIII; 

and Sommerfeld v. Germany [ G C ] , no. 31871/96, § 62, 8 J u l y 2003) . 

90. T h e m a r g i n of app réc i a t ion so to be accorded to the c o m p é t e n t 

na t iona l a u t h o r i t i e s will vary in t he l ight o f t h e n a t u r e o f t h e issues and 

the se r iousness o f t h e i n t e r e s t s al s t ake . Whi le t he a u t h o r i t i e s enjoy a wide 

m a r g i n of a p p r é c i a t i o n in assess ing the necessi ty of t ak ing a child into 

ca re , in p a r t i c u l a r w h e r e an e m e r g e n c y s i tua t ion a r i ses , t he C o u r t mus t 

still be satisfied in the p a r t i c u l a r case tha t i h e r e ex is ted c i r c u m s t a n c e s 

jus t i fy ing the r emova l of t he child, and it is for the t e s p o n d e n t S t a t e to 

es tabl i sh t h a t a careful a s s e s s m e n t of the impac t of the p roposed ca re 

m e a s u r e on the p a r e n t s a n d t h e child, as well as of t h e possible 

a l t e rna t i ve s to t a k i n g the child in to public ca re , was ca r r ied out pr ior to 

i m p l e m e n t a t i o n of such a m e a s u r e (see K. and T. v. Finland, ci ted above, 

§ 155; Kutzner, c i ted above, § 67; a n d P., C. and S. v. the United Kingdom, 

no. 56547/00, § 116, E C H R 2002-VI) . 

9 1 . F u r t h e r m o r e , the t a k i n g of a new-born baby in to public ca re at the 

m o m e n t of its b i r th is a n e x t r e m c l y h a r s h m e a s u r e . T h e r e m u s t be ex t r a -

ord inar i ly compe l l i ng reasons before a baby can be physically r emoved 

from its m o t h e r , aga ins t lier will, i m m e d i a t e l y af ter b i r th as a consé­

q u e n c e of a p r o c é d u r e in which n e i t h e r she nor he r p a r t n e r has been 

involved (see K. and T. v. Finland, c i ted above, § 168). 

92. Fol lowing any removal into ca re , a s t r i c t e r sc ru t iny is cal led for in 

respec t of any fu r the r l imi ta t ions by the a u t h o r i t i e s , for e x a m p l e on 

p a r e n t a l r i gh t s a n d access, a n d on any légal s a f egua rds des igned to 

secure the effective p ro tec t ion of the r ight of p a r e n t s a n d ch i ld ren to 

respec t for t he i r family life. Such fu r the r l imi t a t ions en ta i l t he d a n g e r 
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t h a t the family re la t ions b e t w e e n the p a r e n t s and a young child migh t be 
effectively cu r t a i l ed (see Elsholz v. Germany [ G C ] , no. 25735/94, § 49, 
E C H R 2000-VIII; Kulzner, c i ted above, § 67; a n d Sahin, c i ted above, § 65). 

93 . T h e t ak ing in to ca r e of a child shoidd normal ly be r e g a r d e d as a 
t e m p o r a r y m e a s u r e to be d i scon t inued as soon as c i r c u m s t a n c e s p e r m i t , 
and any m e a s u r e s ol i m p l e m e n t a t i o n of t e m p o r a r y care should be con­
s i s ten t wi th t he u l t i m a t e a i m of r e u n i t i n g t he n a t u r a l p a r e n t a n d ehild 
(see Johansen, c i ted above, pp . 1008-09, § 78, a n d E.P. v. Italy, no . 31127/96, 
§ 69, 16 N o v e m b e r 1999). In this r ega rd a fair ba lance has to be s t ruck 
be tween the i n t e r e s t s o f t h e child in r e m a i n i n g in care and those of the 
p a r e n t in be ing r e u n i t e d wi th thc child (see Hokkanen, c i ted above, p . 20, 
§ 55) . In ca r ry ing out this b a l a n c i n g exerc i se , t h e C o u r t will a t t a c h 
p a r t i c u l a r i m p o r t a n c e to the bes t i n t e re s t s o f t h e child which, d e p e n d i n g 
on the i r n a t u r e a n d se r iousness , may overr ide those of t he p a r e n t (see 

Johansen, c i ted above, pp. 1008-09, § 78). In pa r t i cu l a r , a p a r e n t canno t be 
en t i t l ed u n d e r Ar t ic le 8 to have such m e a s u r e s t a k e n as would h a r m the 
chi ld 's hea l t h and d e v e l o p m e n t (see Elsholz, c i ted above, § 50, and Sahin, 
ci ted above § 66) . 

94. Whi ls t Art ic le 8 con ta ins no explicit p r o c é d u r a l r e q u i r e m e n t s , the 
dec i s ion -mak ing process involved in m e a s u r e s of in te r fé rence m u s t be fair 
and such as to ensu rc d u e respect for thc in t e re s t s s a f egua rded by 
Art ic le 8. T h e C o u r t m u s t the re fo re d é t e r m i n e w h e t h e r , hav ing r e g a r d to 
t he c i r c u m s t a n c e s o f t h e case a n d nolably the i m p o r t a n c e o f t h e décisions 
to be t a k e n , the app l i can t s have been involved in the dec i s ion -mak ing 
process , seen as a whole , to a d e g r e e sufficient to provide t h e m with 
the r equ i s i t e p ro tec t ion of t he i r i n t e r e s t s (see IV. v. the United Kingdom, 
j u d g m e n t of 8 J u l y 1987, Sér ies A no. 121, pp. 28-29, § 64; Elsholz, c i ted 
above, § 52; and T.P. and KM. v. the United Kingdom [ G C ] , no. 28945/95 , 
§ 72, E C H R 2001-V). 

95. T h e C o u r t accepts t h a t w h e n ac t ion has to be t a k e n to p ro tec t 
a child in an emergency , it may not always be possible , b e c a u s e of 
t he u rgency of t he s i tua t ion , to involve in t he dec i s ion -mak ing process 
those hav ing cus tody of t he child. N o r m a y it even be dés i r ab l e , even if 
possible, to do so if those hav ing cus tody of the child a r e seen as the 
source of a n i m m é d i a t e t h r e a t to t he child, s ince giving t h e m prior 
w a r n i n g would be liable to depr ive t he m e a s u r e of its effect iveness. T h e 
C o u r t m u s t however be satisfted t h a t t he na t iona l a u t h o r i t i e s were 
en t i t l ed to cons ider t h a t t h e r e ex i s ted c i r c u m s t a n c e s jus t i fy ing the 
a b r u p t r emova l o f t h e child from the ca re of its p a r e n t s w i thou t any pr ior 
contac t or consu l t a t ion . In pa r t i cu l a r , it is for t he r e s p o n d e n t S t a t e to 
es tab l i sh t h a t a careful a s s e s s m e n t of t he i m p a c t of t he p roposed care 
m e a s u r e on the p a r e n t s and the child, as well as of the possible 
a l t e rna t i ve s to t he r e m o v a l of t h e child from its family, was ca r r i ed out 
pr ior to t he i m p l e m e n t a t i o n o f t h e ca re m e a s u r e (see K. and T. v. Finland, 
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ci ted above, § 166). T h e Tact t h a t a child could be placcd in a n e n v i r o n m e n t 

m o r e bénéficiai for his or her upb r ing ïng will not on its own just i fy a 

compulsory m e a s u r e of r emova l from the ca re of the biological p a r e n t s ; 

t h e r e m u s t exis t o t h e r c i r c u m s t a n c e s po in t ing to t h e "necess i ty" for such 

an in te r fé rence wi th the p a r e n t s ' r ight u n d e r Art ic le 8 to enjoy a family 

life with the i r child (see K.A. v. Finland, no. 27751/95, § 92, 14 J a n u a r y 

2003). 

(ii) Application oj thèse principes in the présent case 

96. T u r n i n g to the facts o f t h e in s t an t case , the C o u r t no tes tha t the 

exper t C . me t M r s H a a s e and t h r e e of the chi ldren in S e p t e m b e r and 

O c t o b e r 2001 at the a p p l i c a n t s ' h o n t e . O n 17 D e c e m b e r 2001 he s u b m i t t e d 

his repor t to the Youth Office. O n 17 D e c e m b e r 2001 the You th Office 

applied for an in té r im injunction and on tha t very day the M u n s t e r 

Distr ict C o u r t , wi thou t h e a r i n g the p a r e n t s , issued the r e q u e s t e d injunc­

tion. T h e following day the chi ldren were s e p a r a l e d from the i r family and 

par t ly from each o t h e r and placée! in unident i f ied foster homes . T h e new-

born baby was t a k e n from the hospi ta l . O n 1 M a r c h 2002, wi thout holding a 

hea r ing , the H a r a m C o u r t of Appea l d ismissed the app l i can t s ' appea l . 

97. O n 21 J u n e 2002 t h e F é d é r a l C o n s t i t u t i o n a l C o u r t set thèse 

décisions as ide , finding t h a t the a p p l i c a n t s ' p a r e n t a l r igh ts had been 

viola ted. Accord ing to the F é d é r a l C o n s t i t u t i o n a l C o u r t , the ques t i on of 

w h e t h e r the évidence es tab l i shed t h a t t h e r e was a risk of h a r m to the 

ch i ld ren had not been a d e q u a t e l y considérée!. It notecl in p a r t i c u l a r t ha t 

t h e r e had been no a s s e s s m e n t o f t h e app l i c an t s ' submiss ions or cons idé ra ­

t ion o f t h e possibili ly of o r d e r i n g a l t e rna t i ve m e a s u r e s tha t would not have 

r e q u i r e d t he to ta l w i t h d r a w a l of p a r e n t a l r igh ts . Both the C o u r t of Appea l 

and the Dis t r ic t C o u r t failed to h e a r thc ch i ld ren or provide thc persons 

t ak ing par t in the p roceed ings wi th an o p p o r t u n i t y to be h e a r d . No reasons 

were given jus t i fy ing the u rgency o f t h e m a t t e r . T h e Dis t r ic t C o u r t had 

no in fo rma t ion on the possible effects of its décis ion, since t he You th 

Office and the expe r t had not c o m m e n t e d on this issue. W h e n e x a m i n i n g 

the a d v a n t a g e s and d i s advan t ages of a family m e a s u r e , it was , however , 

re levant to cons ider t h a t a s é p a r a t i o n o f t h e ch i ld ren from the i r p a r e n t s 

could jeopard ise t he d e v e l o p m e n t of t he ch i ldren , in pa r t i cu l a r in the i r 

first years of life (see p a r a g r a p h 30 above) . 

98. In t he C o u r t ' s opinion, the findings of the Fédé ra l C o n s t i t u t i o n a l 

Cour t show t h a t t he provisional w i t h d r a w a l of t hc app l i c an t s ' p a r e n t a l 

r igh ts and the r emova l of t he ch i ld ren were not s u p p o r t e d by re levant 

and sufficient r ea sons and t h a t t he app l i can t s were not involved in the 

dec i s ion -mak ing process t o a d e g r e e sufficient to provide t h e m wi th t h e 

requ is i t e p ro tec t ion of the i r i n t e r e s t s . 

99. T h e C o u r t observes moreove r t h a t , before public a u t h o r i t i e s have 

recoursc to e m e r g e n c y m e a s u r e s in connec t ion wi th such dé l ica te m a t t e r s 
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as c a r e o rde r s , t he i m m i n e n t d a n g e r should be ac tua l ly es tab l i shed . It is 
t r u e t h a t in obvious cases of d a n g e r no involvement o f t h e p a r e n t s is callcd 
for. However , if it is still possible to hea r the p a r e n t s o f t h e ch i ld ren and to 
discuss wi th t h e m the necess i ty o f t h e m e a s u r e , t h e r e should bc no room 
for an e m e r g e n c y ac t ion , in p a r t i c u l a r w h e n , as in t he p r é s e n t case , the 
d a n g e r had a l r eady exis tcd for a long per iod. T h e r e was the re fo re no 
u rgency capab le of jus t i fy ing the Dis t r ic t C o u r t ' s i n t é r i m in junct ion . 

100. T h e C o u r t has also given cons idé ra t ion to t he m e t h o d used 
in i m p l e m c n t i n g the Dis t r ic t C o u r t ' s décision of 17 D e c e m b e r 2001. 
Sudden ly t a k i n g six ch i ld ren away from the i r respect ive schools, nursery 
a n d h o m e and placing t h e m in un ident i f ied foster homes , a n d forbidding 
ail contac t wi th the app l i can t s , went beyond the cxigcncics o f t h e s i tua t ion 
a n d c a n n o t be accep ted as p r o p o r t i o n a t e . 

101. In pa r t i cu la r , t he r emova l of t he new-born baby from the hospital 
was an e x t r e m e l y ha r sh m e a s u r e . It was a s t e p which was t r a u m a t i c for the 
m o t h e r and placée! lier own physical and m e n t a l hea l th u n d e r s t ra in , and 
it depr ived the new-born baby of close con tac t wi th its n a t u r a l m o t h e r and, 
as po in ted out by t h e app l i can t s , o f t h e a d v a n t a g e s of b reas t - f eed ing . T h e 
removal also depr ived the fa ther of be ing close lo his d a u g h t e r af ter the 
b i r th . It is not for the C o u r t to t ake the place o f t h e G e r m a n au tho r i t i e s 
a n d to specu la te as to t he best chi ld-care m e a s u r e s in the p a r t i c u l a r case. 
T h e C o u r t is a w a r e of t he p r o b l e m s facing the a u t h o r i t i e s in s i tua t ions 
whe re e m e r g e n c y s teps mus t be t a k e n . If no ac t ion is t a k e n , t h e r e exists a 
real risk tha t h a r m will occur to the child and tha t the a u t h o r i t i e s will be 
held to account for t he i r fai lure to i n t e rvenc . O n the o t h e r hand , if 'protcc-
tive s t eps a r e t a k e n , the a u t h o r i t i e s t end to be b l amcd for unaccep tab le 
i n t e r f é r ence wi th t he r igh t lo respec t for family life. However , w h e n such 
a d ra s t i c m e a s u r e for t he m o t h e r , depr iv ing he r total ly of he r new-born 
child i m m e d i a t e l y af ter b i r th , was c o n t e m p l a t e d , it was i n c u m b e n t on the 
c o m p é t e n t na t iona l a u t h o r i t i e s lo e x a m i n e w h e t h e r some less intrusive 
in t e r f é rence into family life, a t such a cri t ical point in ihe lives of the 
p a r e n t s a n d child, was possible . 

102. As s t a t e d above (see p a r a g r a p h 91 ), t he re mus t be ex t rao rd ina r i ly 
compe l l ing reasons before a baby can be physically r emoved from ils 
m o t h e r , aga ins t her will, i m m e d i a t e l y after b i r th as a conséquence of a 
p r o c é d u r e in which n e i t h e r she not" t he f a the r has been involved. 

103. T h e C o u r t is not satisfied tha t such reasons have been shown to 
exist in re la t ion to the d a u g h t e r bo rn in hospi ta l . A l though the con tes ted 
décision of the M u n s t e r Dis t r ic t C o u r t of 1 7 D e c e m b e r 2001 was set as ide by 
the Fcdera l Cons t i t u t i ona l C o u r t , il slill formed the basis o f t h e con t inu ing 
sépa ra t ion of the app l i can t s and the chi ldren since 18 D e c e m b e r 2001. 
Expér ience shows tha t w h e n ch i ld ren r e m a i n in t he ca re of youth au thor ­
ities for a p r o t r a c t e d per iod, a process is set in mot ion which drives t hem 
towards an i r révers ible s épa ra t i on from the i r family. W h e n a considérable 
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period of t i m e has passed since the chi ldren were first placed in ca re , t he 

ch i ldren ' s in teres t in not u n d e r g o i n g fu r the r defacto changes to the i r family 

s i tua t ion m a y prevail over the p a r e n t s ' in te res t in see ing the family 

r eun i t ed . T h e possibili t ies of réunif icat ion will progressively d imin i sh a n d 

eventua l ly d i s appea r il the biological p a r e n t s and the chi ldren a r e not 

al lowcd to see each o t h e r at ail. T i m e , the re forc , t akes on a pa r t i cu l a r 

s igni l icance as t h e r e is always a d a n g e r t h a t any p rocédura l delay will 

resui t in Ùv;. de facto d é t e r m i n a t i o n o f t h e issue before the cour t (secH. v. the 

United Kingdom, j u d g m e n t of 8 Ju ly 1987, Séries A no. 120, pp . 63-64, 

§§ 89-90). Moreover , the d r a c o n i a n s t ep of r emoving the app l i can t s ' 

d a u g h t e r from her m o t h e r short ly after b i r th could in the C o u r t ' s opinion 

only lead to the child's a l iéna t ion from her p a r e n t s and siblings and enta i l 

t he d a n g e r tha t t he family re la t ions be tween the p a r e n t s a n d the young 

child migh t be effectively cur ta i led . T h e m e a s u r e s t aken , because of the i r 

i m m é d i a t e impac t and the i r conséquences , a r e there forc difficult to 

r ed ress . 

104. In the light of the foregoing, the C o u r t concludes tha t the 

M u n s t e r Dis t r ic t C o u r t ' s décis ion of 17 D e c e m b e r 2001 , t he unjust i f ied 

fai lure to allow thc app l i can t s to pa r t i c ipa t e in t h e dec i s ion -mak ing 

process l ead ing to tha t décis ion, t he m e t h o d s used in i m p l e m e n l i n g tha t 

décis ion, in pa r t i cu l a r thc d r a c o n i a n s t ep of r emoving the new-born 

d a u g h t e r from he r m o t h e r shor t ly af ter b i r th , a n d the p a r t i c u l a r qua l i ty 

of i r revers ibi l i ty of thèse m e a s u r e s were not s u p p o r t e d by re levant and 

sufficient r ea sons a n d c a n n o t be regardée! as hav ing b e e n "neces sa ry" in 

a d é m o c r a t i e society. 

105. C o n s e q u e n t l y , t h e r e has b e e n a violat ion of Art ic le 8 of the 

Conven t ion . 

Donc in Engl ish , a n d notif ied in wr i t i ng on 8 Apri l 2004, p u r s u a n t to 

Ru le 77 §§ 2 and 3 of t he Rules of C o u r t . 

V incen t BERGER 

R e g i s l r a r 

I re ne u CABRAI. BARRE ro 

P ré s iden t 
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SOMMAIRE1 

Retrait des droits parentaux en urgence et interdiction de toute visite aux 
enfants 

Article 8 

Vie familiale - Retrait des droits parentaux en urgence et interdiction de toute visite aux enfants 
- Ingérence - Protection de la santé ou de la morale - Protection des droits et libertés d autrui -
Nécessaire dans une société démocratique - Retrait brusque et placement des enfants dans 
des foyers d'accueil - Raisons pertinentes et suffisantes - Retrait d'un enfant à sa mère 
immédiatement après la naissance - Participation des parents au processus décisionnel -
Situations d'urgence exigeant de retirer immédiatement les enfants à leurs parents - Absence 
d'urgence - Absence de raisons impérieuses de retirer un bébé nouveau-né - Proportionnalité 

* 

Les requérants sont un couple marié qui vivait avec ses quatre enfants ainsi que 
trois des enfants du premier mariage de l'épouse. En février 2001, ils demandèrent 
à bénéficier de conseils en matière éducative et acceptèrent à cette fin que leur 
situation familiale lût évaluée par un psychologue. En décembre 2001, l'expert 
remit son rapport à l'office de la jeunesse en recommandant de placer les enfants 
à long terme dans un lieu sûr en raison des carences dans les soins qui leur étaient 
apportés et des conditions de vie chez eux. Le même jour, l'office de la jeunesse 
demanda au tribunal de district de prendre une ordonnance de référé pour retirer 
aux requérants leurs droits parentaux. Le tribunal émit l'ordonnance le jour 
même sans entendre ni les parents ni les enfants. Il conclut que l'incapacité où se 
trouvaient les parents de donner aux enfants une éducation et des soins 
satisfaisants ainsi que leur exercice abusif de l'autorité parentale nuisaient au 
bien-être des enfants. Le lendemain, le tribunal de district rendit une autre 
décision par laquelle il interdisait toute visite entre les requérants et leurs 
enfants. Ceux-ci, dont un nouveau-né encore à l'hôpital, furent emmenés le jour 
même et placés dans des foyers d'accueil. Les requérants firent appel du retrait de 
leurs droits parentaux, mais furent déboutés. Toutefois, en juin 2002, la Cour 
constitutionnelle fédérale jugea que les décisions des juridictions inférieures 
avaient violé les droits familiaux des requérants et renvoya l'affaire devant le 
tribunal de district. Par une décision au fond rendue en mars 2003, ce dernier 
retira aux requérants leurs droits parentaux, et leur interdit de rendre visite à 
leurs enfants jusqu'en juin 2004. Les requérants interjetèrent appel. Dans 
l'intervalle, ils continuent d'être séparés de leurs enfants. 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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Article 8: les mesures prises par le tribunal de district étaient à l'évidence 
constitutives d'une ingérence dans le droit des requérants au respect de leur vie 
familiale. Cette ingérence était prévue par la loi et visait un but légitime, à savoir 
la protection «de la santé ou de la morale» et «des droits et libertés» des enfants. 
Quant à la nécessité de l'ingérence, les conclusions de la Cour constitutionnelle 
fédérale montrent que le retrait provisoire des droits parentaux ne reposait pas 
sur des raisons pertinentes et suffisantes et que les requérants n'ont pas pu jouer 
dans le processus décisionnel un rôle suffisamment important. Par ailleurs, aucune 
urgence ne justifiait l'ordonnance de référé. En outre, la manière dont la mesure a 
été mise en œuvre, à savoir que l'on est allé prendre les cul.mis à Ictus écoles 
respectives et chez eux le lendemain du jour où l'ordonnance a été rendue, allait 
au-delà des exigences de la situation et ne saurait être considérée comme 
proportionnée. En particulier, le fait de s 'emparer du nouveau-né à l'hôpital était 
un acte extrêmement dur qui a mis la santé physique et mentale de la mère à rude 
épreuve et a privé le bébé d'un contact étroit avec sa mère biologique. La Cour 
n'est pas convaincue qu'il existait des raisons extraordinairement impérieuses 
pour les autorités de procéder ainsi. Bien que la Cour constitutionnelle fédérale 
ait infirmé la décision litigieuse, cette dernière continue à former la base de la 
séparation des requérants et de leurs enfants. De par leur effet immédiat et leurs 
conséquences, les mesures prises sont difficiles à redresser. Dans ces conditions, 
elles ne sauraient passer pour avoir été nécessaires dans une société démocratique. 
Conclusion : violation (unanimité). 

Article 41 : la Cour alloue certaines sommes pour dommage matériel et moral ainsi 
que pour frais et dépens. 
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En l'affaire Haase c. Allemagne, 
La C o u r e u r o p é e n n e des Droi t s de l ' H o m m e ( t ro i s i ème sect ion) , 

s i égean t en u n e c h a m b r e composée d e : 

M M . I. CABRAI BARRETO,président, 

G. RESS, 

L. CAFLISCH, 

P. KCRIS, 

B. ZURANCIC, 

M"" M. TSATSA-NlKOLOVSKA, 

M. K. JRA\A, juges, 

et de M. V. BERGER, greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 23 j a n v i e r 2003 et 

6 avril 2004, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve une r e q u ê t e (n° 11057/02) d i r igée 

con t re la R é p u b l i q u e fédéra le d ' A l l e m a g n e et dont deux r e s so r t i s san t s de 

cet E t a t , M""' C o r n e l i a H a a s e et M. Jose f H a a s e («les r e q u é r a n t s » ) , ont 

saisi la C o u r le 6 m a r s 2002 en ve r tu de l ' a r t ic le 34 de la Conven t i on 

de s auvega rde des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s 

(« la Conven t i on »). 

2 . Les r e q u é r a n t s , qui ont é t é a d m i s a u bénéfice de l ' a ss i s tance 

judic ia i re , ont é té r e p r é s e n t é s p a r M' P. Koeppe l , avocat à M u n i c h . Le 

g o u v e r n e m e n t a l l e m a n d («le G o u v e r n e m e n t » ) a é té r e p r é s e n t é pa r son 

a g e n t , M. K. S t o l t e n b e r g , Minislerialdirigenl. 

3. Les r e q u é r a n t s a l l égua ien t q u e la suspens ion de leur au to r i t é 

p a r e n t a l e à l ' égard de l eu r s q u a t r e en fan t s et de trois des en fan t s issus 

du p r e m i e r m a r i a g e de M""' H a a s e , ainsi q u e l ' i n te rd ic t ion qu i leur avait 

é té fai te de r e n d r e visi te à tous les en fan t s ava ien t e m p o r t é violat ion 

de l 'a r t ic le 8 de la Conven t i on . Ils d é n o n ç a i e n t é g a l e m e n t l ' in iqu i té de 

la p r o c é d u r e j ud i c i a i r e y a f fé ren te sous l ' ang le de l 'a r t ic le 6 § 1 de la 

Conven t ion . 

4. La r e q u ê t e a é té a t t r i b u é e à la t ro i s i ème sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é té cons t i tuée 

c o n f o r m é m e n t à l ' a r t ic le 26 § 1 du r è g l e m e n t . 

5. P a r u n e décis ion du 23 j a n v i e r 2003, la C o u r a déc la ré la r e q u ê t e 

recevable . 

6. T a n t les r e q u é r a n t s q u e le G o u v e r n e m e n t on t déposé des obser­

va t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 
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E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

A. Le contexte 

7. Les r e q u é r a n t s sont nés r e s p e c t i v e m e n t e n 1968 et 1967 et r é s iden t 
à A l t e n b e r g e (A l l emagne ) . 

8. M"" H a a s e est m è r e de douze en fan t s . P e n d a n t son m a r i a g e avec 

M., elle d o n n a na issance à sept e n f a n t s : M a t t h i a s en 1985, Sascha en 

1986, R a m o n a en 1987, A l e x a n d e r en 1988, T i m o en 1990 et les j u m e a u x 

Lisa-Mar ie et Nico en 1992. Elle eut cinq en fan t s avec son second m a r i : 

A n n a - K a r i n a en 1995, Sandra -Kr i s t i n en 1998, Maur i ce -Pasca l en 2000 et 

Laura -Miche l l e le 1 1 d é c e m b r e 2001 . Elle accoucha de son d e r n i e r enfant 

en d é c e m b r e 2003. 

9. En 1993, les re la t ions e n t r e M""' H a a s e et M. se d é t é r i o r è r e n t . En 

avril 1993, M. e n g a g e a une p r o c é d u r e d e divorce et r é c l a m a les dro i t s 

p a r e n t a u x sur les enfan ts . Par une décis ion du 29 oc tobre 1993, le 

t r i buna l de dis t r ic t (Amtsgericht) de M u n s t e r accorda les d ro i t s p a r e n t a u x 

à l ' égard des trois plus j e u n e s en fan t s , T i m o , Lisa-Mar ie et Nico, à 

M"" H a a s e , et à l ' égard des q u a t r e a înés au p r e m i e r m a r i de celle-ci, 

M . L'office de la j e u n e s s e (Ami fur Kinder, Jugendliche und Fnmilien — 

Kommunaler Sozialdiensl) de M u n s t e r in te r j e t a appel de c e t t e décis ion, 

puis se dés i s t a en s e p t e m b r e 1994. En d é c e m b r e 1993, M""' H a a s e 

s ' ins ta l la avec ses t rois plus jeunes enfan t s chez son m a r i ac tue l , 

M. H a a s e . Le 18 n o v e m b r e 1994, le t r i buna l d e dis t r ic t d e M u n s t e r 

p rononça le divorce de M"" H a a s e et de M . Les r e q u é r a n t s sont m a r i é s 

depu i s d é c e m b r e 1994. 

B. La procédure qui a débouché sur le retrait de l'autorité 
parentale aux requérants 

10. En février 2001, M""' H a a s e s ' ad res sa à l'office de la j e u n e s s e de 

M u n s t e r pour d e m a n d e r à bénéficier de conseils en m a t i è r e éduca t ive . 

A ce t t e fin, les r e q u é r a n t s a c c e p t è r e n t q u e leur s i tua t ion famil iale fût 

évaluée par un psychologue. En ma i 2001 , les services sociaux de la 

mun ic ipa l i t é d o n n è r e n t pour in s t ruc t ions à M. G. de r éd ige r un rapport 
d ' expe r t i s e à cet éga rd . Le psychologue r e n c o n t r a M""' H a a s e et t rois de 

ses en fan t s le 26 s e p t e m b r e et les 11, 15, 17 et 22 oc tobre 2001 au domici le 

des r e q u é r a n t s . 

1 1. C o m m e ils é t a i en t d 'avis q u e les ques t i ons posées pa r le psycho­

logue aux en fan t s n ' ava i en t pas de r a p p o r t avec l 'octroi de l ' ass is tance 

d e m a n d é e et c o m m e l ' exper t s 'é ta i t opposé à ce q u e M""' H a a s e fût 



ARRÊT HAASE <•. ALLEMAGNE 149 

p r é s e n t e à ses r e n c o n t r e s avec les p rofesseurs des en fan t s , les r e q u é r a n t s 

re fusè ren t de c o n t i n u e r à coopé re r avec le psychologue. 

12. Le 17 d é c e m b r e 2001 , l ' exper t r e m i t son r a p p o r t à l'office de la 

j e u n e s s e d e M u n s t e r . D ' a p r è s ce d o c u m e n t , les ca rences c o n s t a t é e s d a n s 

les soins a p p o r t é s a u x en fan t s et les condi t ions de vie chez eux r i squa ien t 

de nu i re g r a v e m e n t à leur d é v e l o p p e m e n t . U n e série d ' é v é n e m e n t s 

pré judic iables aux enfan t s s ' é ta ien t p r o d u i t s : les r e q u é r a n t s s ' é ta ien t 

à p lus ieurs repr i ses m o n t r é s e x a g é r é m e n t sévères avec ceux-ci et les 

ava ien t b a t t u s . Il é ta i t nécessa i re de p lacer les en fan t s à long t e r m e dans 

un l ieu sû r et d ' év i t e r t o u t e p o u r s u i t e des c o n t a c t s e n t r e eux et les 

r e q u é r a n t s . 

13. Le m ê m e jour, l'office de la j e u n e s s e d e m a n d a au t r ibuna l d e 

dis t r ic t de M u n s t e r de p r e n d r e u n e o r d o n n a n c e de référé (einstwàlige 

Anordnung) pour r e t i r e r aux r e q u é r a n t s leurs dro i t s p a r e n t a u x su r les sept 

enfan t s vivant sous leur toit , à savoir leurs q u a t r e en fan t s , A n n a - K a r i n a , 

Sandra -Kr i s t i n , Maur ice -Pasca l et Laura -Miche l l e , et trois des en fan t s que 

M"" H a a s e avai t eus avec son p r e m i e r m a r i , T i m o , Nico et L isa-Mar ie . 

14. Le j o u r m ê m e , soit le 17 d é c e m b r e 2 0 0 1 , le t r i buna l de d is t r ic t de 

M u n s t e r pri t l ' o rdonnance requ ise sans e n t e n d r e ni les p a r e n t s ni les 

en fan t s . Les r e q u é r a n t s se v i ren t signifier de r e m e t t r e les en fan t s sur- le-

c h a m p à l'office de la j e u n e s s e de M u n s t e r . L 'hu i ss ie r c h a r g é d ' e x é c u t e r la 

décis ion é ta i t habi l i té à r ecour i r si nécessa i re à la force p o u r e m m e n e r les 

en fan t s . Se fondant n o t a m m e n t sur les conclusions du r appor t d ' expe r t i s e , 

le t r i buna l d e dis t r ic t conclut q u e l ' incapac i té des p a r e n t s à d o n n e r aux 

en fan t s une éduca t i on et des soins sa t i s fa i san ts ainsi q u e leur exercice 

abusi f de l ' au to r i t é p a r e n t a l e nu i sa ien t au b ien -ê t r e phys ique , m e n t a l 

et psychologique de tous les en fan t s au point q u e la seule solut ion 

a p p a r a i s s a n t de n a t u r e à p r o t é g e r ceux-ci é ta i t de les s é p a r e r de leurs 

p a r e n t s . Le t r i b u n a l de dis t r ic t s ' appuya sur les d ispos i t ions p e r t i n e n t e s 

du code civil (ar t ic les 1666 et 1666a - p a r a g r a p h e s 53-54 c i -dessous) . 

15. Le 18 d é c e m b r e 2001 , le t r i b u n a l de dis t r ic t de M u n s t e r rendi t une 

décis ion c o m p l é t a n t celle de la veille, pa r laquel le il i n te rd i sa i t t o u t e visite 

e n t r e les r e q u é r a n t s et l eurs en fan t s et les t rois en fan t s du p r e m i e r 

m a r i a g e qui v ivaient sous leur toi t , T i m o , Nico et L i sa -Mar ie . Les coor­

d o n n é e s des e n f a n t s ne deva i en t pas ê t r e c o m m u n i q u é e s a u x r e q u é r a n t s . 

Le t r i buna l in te rd i t de plus t ou t e visite e n t r e M1"1' H a a s e et ses q u a t r e 

a u t r e s en fan t s issus de son p r e m i e r m a r i a g e . Celle-ci ne devai t pas non 

plus s ' app roche r à mo ins de 500 m è t r e s du lieu de rés idence de ces 

q u a t r e enfan t s ou de leurs écoles. Le t r i buna l cons idé ra q u e l ' exper t i se 

suffisait à m o n t r e r q u e la s é p a r a t i o n des p a r e n t s et de leurs en fan t s é tai t 

nécessa i re à la p ro tec t ion de ces d e r n i e r s . Il avai t de plus é té p rouvé q u e 

les p a r e n t s s ' oppose ra i en t à ces m e s u r e s et s 'ef forceraient p a r tous les 

moyens d ' e x e r c e r des press ions sur les en fan t s . L ' i n t é r ê t s u p é r i e u r des 

en fan t s c o m m a n d a i t de p r e n d r e ces m e s u r e s afin de leur évi ter tout 
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s t ress . Les p a r e n t s é t a i en t i n s t a m m e n t pr iés de r e c o n n a î t r e leurs p ropres 

ca rences s 'agissant des soins et du b ien-ê t re physique et psychologique des 

enfants et de p r e n d r e en compte le besoin d 'un c h a n g e m e n t de s i tua t ion 

c l a i r emen t e x p r i m é pa r ces d e r n i e r s . Ils é t a i en t invités à accep t e r - au 

moins pour un t e m p s - les m e s u r e s pr ises et à c o n t r i b u e r a u t a n t q u e 

possible à un r e t o u r au c a l m e , ce qu i n 'é ta i t possible q u e s'ils s ' incl inaient . 

Le choix fait p a r l'office de la j e u n e s s e r éponda i t en pa r t i e aux souha i t s 

e x p r e s s é m e n t formulés pa r les enfan ts . Le t r ibuna l de dis t r ic t conclut q u e 

les m e s u r e s a r r ê t é e s , m o m e n t a n é m e n t inévi tables , é t a ien t p ropo r t i onnées 

à l 'u rgence des besoins et à l ' in térê t objectif de tous les en fan t s . 

16. Le m ê m e j o u r , vers midi , on alla c h e r c h e r les enfan t s d a n s trois 

écoles d i f fé ren tes , d a n s une c rèche et à leur domici le pour les p lacer d a n s 

trois foyers d 'accuei l . O n alla c h e r c h e r Lau ra -Miche l l e , la d e r n i è r e - n é e 

âgée de sept j o u r s , à l ' hôp i t a l ; elle vit depu i s d a n s une famille d 'accuei l . 

17. D a n s une l e t t r e du 18 d é c e m b r e 2001 , le d o c t e u r W., gynécologue 

et médec in -che f de l 'hôpi ta l J o h a n n e s s t i f t de M u n s t e r , d é n o n ç a a u p r è s du 

t r i buna l de dis t r ic t de M u n s t e r le c o m p o r t e m e n t des a u t o r i t é s . Il déc l a r a 

q u e , selon un appe l t é l é p h o n i q u e du 17 d é c e m b r e 2001 , les six en fan t s de 

M"" H a a s e ainsi q u e le bébé encore à l 'hôpi ta l deva ien t ê t r e r e t i r é s à sa 

p a t i e n t e à l ' insu de celle-ci. M""' H a a s e devai t ê t re in formée de la m e s u r e 

u n e fois q u e l 'enfant a u r a i t é té pr ise à la p o u p o n n i è r e . O n d e m a n d a au 

pe r sonne l d ' e m m e n e r le bébé au rez -de -chaussée , à l ' en t r ée de l 'hôpi ta l , 

et de le p lacer d a n s un taxi . 

L u i - m ê m e , en sa qua l i t é de médecin-chef , et le pe r sonne l méd ica l 

de l 'hôpi ta l furent surpr i s et choqués de l ' absence d ' a v e r t i s s e m e n t et 

e s t i m è r e n t q u e ce c o m p o r t e m e n t cons t i t ua i t un affront t an t pour 

M"' c H a a s e q u e pour le pe r sonne l médica l . Celui-ci s 'occupait depu i s 

1992 de M"" H a a s e , q u i avai t toujours d o n n é l ' impress ion d ' ê t r e une 

p e r s o n n e p a r f a i t e m e n t r e sponsab le . Elle se r e n d a i t r é g u l i è r e m e n t a u x 

visites méd ica le s de cont rô le p e n d a n t ses grossesses . Lorsqu ' e l l e vena i t 

avec ses en fan t s , ceux-ci se t e n a i e n t b ien, é t a i en t gent i l s et polis. Ils n e 

p r é s e n t a i e n t a u c u n signe de négl igence ou de mauva i s t r a i t e m e n t s . 

18. Le 19 d é c e m b r e 2001 , l'office de la j eunesse in fo rma les r e q u é r a n t s 

q u e les en fan t s s ' é t a ien t vu oc t royer une ass i s tance financière se m o n t a n t 

à 4 0 0 0 eu ros p a r mois et q u e les p a r e n t s deva ien t pa r t i c ipe r au p a i e m e n t 

de ce t t e s o m m e d a n s la m e s u r e de leurs moyens . 

19. A ce t t e m ê m e d a t e , les r e q u é r a n t s f irent appe l de la décis ion du 

t r i buna l de dis t r ic t du 17 d é c e m b r e 2001 . D ' a p r è s eux , il é ta i t difficile de 

c o m p r e n d r e q u ' u n e exper t i se eût é té d res sée sur la capac i té des p a r e n t s à 

é lever l eu r s en fan t s d a n s le c ad re d e l 'octroi de consei ls e n m a t i è r e 

d ' éduca t i on , d ' a i l l eurs on ne les avait pas in formés de ce t t e expe r t i s e . La 

décision i nc r iminée é ta i t i n a t t e n d u e et avai t é t é r e n d u e à un m o m e n t où 

la s a n t é de M"" H a a s e é ta i t dé l ica te , pu i squ 'e l l e venai t d ' a ccouche r de sa 

fille une s e m a i n e a u p a r a v a n t . Ils c i t è r en t des t é m o i n s qui p o u r r a i e n t 
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conf i rmer q u e leurs enfan t s n ' ava ien t pas é té m a l t r a i t é s , mais é t a i e n t au 

c o n t r a i r e élevés avec a m o u r et c o m p r é h e n s i o n . 

20. Le 7 janvier 2002, le t r i buna l de distr ict t int une a u d i e n c e en 

p ré sence des r e q u é r a n t s et de leur avocat , du p r e m i e r m a r i de 

M""' H a a s e , de r e p r é s e n t a n t s de l'office de la j e u n e s s e de M u n s t e r , d 'un 

r e p r é s e n t a n t d ' une c rèche et de l ' exper t , M. G. Les q u a t r e t émoins 

choisis p a r les r e q u é r a n t s ne furent pas e n t e n d u s et d u r e n t q u i t t e r le 

p r é t o i r e . 

Le t r i buna l de dis t r ic t d o n n a pour ins t ruc t ions à M. G. de poursu ivre 

l ' e x a m e n des a u t r e s en fan t s et de t e r m i n e r son r a p p o r t . Il d é s i g n a en 

o u t r e un nouvel expe r t , M. H. , afin d ' éva lue r la capac i t é des r e q u é r a n t s à 

élever leurs en fan t s . 

21 . Lors des e n t r e t i e n s qu i e u r e n t lieu ensu i te en vue de p r é p a r e r 

l 'évaluat ion d e m a n d é e , les r e q u é r a n t s d e m a n d è r e n t à l ' exper t d ' en re ­

g i s t re r leurs échanges sur b a n d e m a g n é t i q u e . L ' exper t ayan t refusé, les 

r e q u é r a n t s d é c l a r è r e n t qu ' i ls ne voula ient plus col laborer avec lui. 

22. Le 1 e r m a r s 2002, la cour d ' appe l (Oberlandesgericht) de H a m m re je ta 

le r ecours formé p a r les r e q u é r a n t s con t re la décis ion du 17 d é c e m b r e 

2001 . Elle re leva que le t r i buna l de dis t r ic t avai t t e n u c o m p t e du r appor t 

soumis p a r l'office de la j eunesse avec sa d e m a n d e du 17 d é c e m b r e 2001 

t e n d a n t au r e t r a i t des dro i t s p a r e n t a u x des r e q u é r a n t s a insi que de 

l ' exper t i se de M. G., et que ledit t r i buna l avait j u g é la m e s u r e en cause 

justif iée. L ' expe r t avai t conclu q u e les besoins f o n d a m e n t a u x des enfants 

n ' é t a i e n t pas sat isfai ts et que leur vie q u o t i d i e n n e é ta i t m a r q u é e pa r des 

violences et des ca rences p e r m a n e n t e s de t ou t e s so r tes . Il é ta i t donc 

nécessa i re de m e t t r e fin au r i sque a u q u e l le b i en -ê t r e des enfants 

pa ra i s sa i t exposé . U n e nouvel le expe r t i se devai t ê t r e r e n d u e p o u r la mi-

avril 2002. La cour d ' appe l j u g e a dès lors pouvoir re je te r le r ecours des 

r e q u é r a n t s sans t en i r d ' aud i ence . Il é ta i t con t r a i r e à l ' in té rê t s u p é r i e u r 

des en fan t s de les r e t i r e r de l ' e n v i r o n n e m e n t au sein d u q u e l ils noua i en t 

de nouvel les r e l a t ions pour les r e n d r e à l eur a n c i e n n e famille en ra ison du 

r i sque qu ' i ls fussent encore t r a n s p l a n t é s d a n s un a u t r e e n v i r o n n e m e n t 

peu a p r è s . 

23. Le 8 m a r s 2002, les r e q u é r a n t s r é c u s è r e n t le j u g e du t r i buna l de 

dis t r ic t de M u n s t e r p o u r pa r t i pr is . 

24. Le 4 avril 2002, la C o u r cons t i tu t ionne l l e fédéra le (Bundesverfas-

sungsgericht), s i égean t en une fo rmat ion de trois j u g e s , re je ta la d e m a n d e 

q u e les r e q u é r a n t s ava ien t p r é s e n t é e en vue d ' ob t en i r u n e o r d o n n a n c e de 

référé . 

C e t t e j u r id i c t ion cons idé ra q u e le r ecours cons t i t u t i onne l des r equé ­

r a n t s n 'é ta i t ni i r recevable ni m a n i f e s t e m e n t ma l fondé. Il exis ta i t 

n o t a m m e n t des d o u t e s sur le point d e savoir si les t r i b u n a u x n 'ava ien t 

pas enfre in t le droi t des in té ressés à un procès équ i t ab le et l eur droi t au 

respec t de leur vie famil iale . Toute fo i s , si l ' o rdonnance sollicitée é ta i t 
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émise et si, plus t a rd , le r ecours cons t i t u t ionne l devai t ê t r e re je té , il 

faudra i t à nouveau r e t i r e r les en fan t s aux r e q u é r a n t s pour les p lacer 

a i l leurs . Sachan t q u e l ' exper t i se é ta i t p révue pour la mi-avril 2002, les 

r e q u é r a n t s deva ien t a t t e n d r e l ' issue de la p r o c é d u r e au pr inc ipa l pour ne 

pas faire cour i r aux enfan t s le r i sque d ' ê t r e une fois encore s épa ré s d ' eux 

pa r la su i te . Il fallait suppose r q u e les t r i b u n a u x c o m p é t e n t s m è n e r a i e n t 

la p r o c é d u r e au pr incipal avec di l igence c o m p t e t enu de l ' impor t ance du 

fac teur t e m p s d a n s ces c i r cons t ances . 

25. Le 10 avril 2002, le t r ibuna l de distr ict de M u n s t e r re je ta la 

r e q u ê t e en r écusa t i on d i r igée con t r e le j u g e et , le 1 1 avril 2002, fit de 

m ê m e avec une r e q u ê t e s imi la i re d i r igée con t re l ' exper t , M. G. 

26. Le 19 avril 2002, le t r i buna l de dis t r ic t de M u n s t e r dés igna u n 

avocat du b a r r e a u de M u n s t e r c o m m e c u r a t e u r ad lilem (Verfahrenspjleger) 

pour r e p r é s e n t e r les en fan t s au cours de la p r o c é d u r e . Il d o n n a p o u r 

ins t ruc t ions aux e x p e r t s déjà n o m m é s de lui c o m m u n i q u e r les r é su l t a t s 

des r e che rches qu ' i l s ava ien t effectuées jusque- là et les d é c h a r g è r e n t de 

tout a u t r e t ravai l d ' expe r t i s e . Il dés igna un nouvel e x p e r t , M"" le 

p rofesseur K., qu ' i l c h a r g e a de d é t e r m i n e r si la s é p a r a t i o n des en fan t s 

d 'avec leur famille é ta i t la seule m a n i è r e d ' é l imine r tout d a n g e r les 

c o n c e r n a n t . 

27. Le 1 1 j u i n 2002, M"" K. i n t e r r o g e a les r e q u é r a n t s chez eux . 

L ' e n t r e t i e n d u r a six h e u r e s . 

28. Le 21 juin 2002, la C o u r cons t i tu t ionne l l e fédéra le , s i égean t en une 

fo rmat ion de trois juges , inf i rma la décision r e n d u e pa r la cour d ' appe l de 

H a m m le 1" m a r s 2002 qui e n t é r i n a i t celle prise pa r le t r i b u n a l de dis t r ic t 

de M u n s t e r le 17 d é c e m b r e 2001 , et renvoya l 'affaire devan t ce d e r n i e r 

t r i buna l . 

29. D a n s la m e s u r e où les r e q u é r a n t s se p la igna ien t des décis ions du 

t r ibuna l de dis t r ic t de M u n s t e r des 18 d é c e m b r e 2001 et 7 j a n v i e r 2002, 

la cour déc l a r a le r ecours cons t i t u t i onne l i r recevable , ca r les in té ressés 

n ' ava ien t pas in te r je té appe l de ces décis ions c o n f o r m é m e n t à l 'ar t icle 19 

de la loi sur la p r o c é d u r e g rac i euse (Geselz ùber die Angelegenheiten der 

freiwilligen Gerichlsbarkeit - FGG). 

30. P o u r a u t a n t q u e le r ecour s cons t i t u t i onne l é ta i t r ecevab le , la cour 

cons idéra q u e , c o n f o r m é m e n t aux pr inc ipes é tabl is d a n s sa j u r i s p r u d e n c e , 

les décis ions du t r ibuna l de d is t r ic t de M u n s t e r et de la cour d ' appe l 

ava ien t violé d a n s le chef des r e q u é r a n t s les d ro i t s famil iaux g a r a n t i s p a r 

l 'ar t icle 6 § 2, p r e m i è r e p h r a s e , de la Loi f o n d a m e n t a l e , combiné avec 

l 'ar t icle 6 § 3 (voir ci-dessous la pa r t i e « L e droi t i n t e r n e p e r t i n e n t »). 

Il exis ta i t des d o u t e s sé r i eux sur le point de savoir si, q u a n d ils ava ien t 

r endu leurs décis ions , les t r i b u n a u x axa ien t r econnu l ' impor t ance des 

droi t s p a r e n t a u x et avaient su f f i samment eu éga rd au pr inc ipe de propor ­

t ionna l i t é . Le t r i buna l de dis t r ic t et la cour d ' appe l n ' ava ien t pas conve­

n a b l e m e n t e x a m i n é si les é l é m e n t s de p reuve p e r m e t t a i e n t d ' é tab l i r qu ' i l 
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y avait un r i sque de pré judice pour les en fan t s . Ils s ' é ta ien t c o n t e n t é s de 

s ' appuyer sur le r a p p o r t de l'office de la j eunesse et sur l ' exper t i se . Leurs 

décis ions ne faisaient pas a p p a r a î t r e si les conclusions de l ' exper t é t a ien t 

fondées sur des d o n n é e s fiables. Ces jur id ic t ions n ' ava ien t pas e x a m i n é les 

a r g u m e n t s des r e q u é r a n t s et n ' ava ien t pas envisagé la possibil i té 

d ' o r d o n n e r d ' a u t r e s m e s u r e s n ' ex igean t pas u n r e t r a i t to ta l d e s dro i t s 

p a r e n t a u x . Ni le t r i buna l de dis t r ic t ni la cour d ' appe l n ' ava ien t i n t e r rogé 

les enfan t s ou fourni aux p e r s o n n e s pa r t i e s à la p r o c é d u r e l 'occasion de 

s ' exp r imer . 

Les m e s u r e s o r d o n n é e s ava ien t condui t à un c h a n g e m e n t radica l dans 

la vie de tou tes les p e r s o n n e s concernées et e m p o r t é u n e ingé rence 

p a r t i c u l i è r e m e n t g rave d a n s les dro i t s p a r e n t a u x . O r a u c u n e r eche rche 

n 'avai t é té m e n é e , fût-ce p a r t é l é p h o n e , avan t la pr ise de ces décis ions et 

a u c u n e raison just if iant l ' u rgence de la s i tua t ion n 'avai t é té fournie . 

Le t r i buna l de d is t r ic t ne d isposai t d ' a u c u n e in fo rma t ion sur les 

c o n s é q u e n c e s possibles d e sa décis ion, car n i l'office de la j e u n e s s e ni 

l ' exper t n ' ava ien t formulé d 'obse rva t ions à ce sujet . O r , pour la C o u r 

cons t i t u t ionne l l e , lo rsque l'on pesa i t les a v a n t a g e s et les inconvénien ts 

d ' u n e m e s u r e en m a t i è r e fami l ia le , il é t a i t p e r t i n e n t de p r e n d r e en 

c o m p t e le fait que leur s é p a r a t i o n d 'avec leurs p a r e n t s pouvai t nu i re au 

d é v e l o p p e m e n t des en fan t s , en pa r t i cu l i e r au cours des p r e m i è r e s années 

de leur vie. 

Les t r i b u n a u x n ' ava ien t pas non plus éclairci la con t r ad ic t ion e n t r e les 

conclusions de l ' exper t se lon lesquel les les r e q u é r a n t s n ' é t a i e n t pas prê t s à 

coopé re r et le fait q u e ce fût M"" H a a s e e l l e - m ê m e qui eut sollicité des 

consei ls en m a t i è r e d ' é d u c a t i o n des en fan t s . En o u t r e , il n ' ex i s t a i t a u c u n e 

indicat ion p e r m e t t a n t de savoir si les r e q u é r a n t s ava ien t refusé les 

con t ac t s ou l 'aide p roposés p a r l'office de la j e u n e s s e , et j u s q u ' à quel 

po in t , et il n ' é t a i t pas c l a i r e m e n t m e n t i o n n é que l les « m e s u r e s spécif iques 

d ' a s s i s t a n c e » (einzelneJugendhilfemafinahmen) ava ien t é té a p p l i q u é e s p a r le 

passé et pou rquo i elles n ' ava ien t pas é té c o u r o n n é e s de succès . 

Le t r ibuna l de d is t r ic t a u r a i t tout d ' abo rd dû définir c l a i r e m e n t les 

ques t i ons qu i se posa ien t et , e n t r e - t e m p s , il a u r a i t pu p r e n d r e d ' a u t r e s 

m e s u r e s provisoires s'il ex is ta i t des moti fs sé r ieux de croi re que le bien-

ê t r e des en fan t s é ta i t en pér i l . 

3 1 . Pour la C o u r cons t i t u t i onne l l e fédéra le , il ne pouvai t ê t r e exclu 

q u ' a v a n t la fin de la p r o c é d u r e su r le fond, qui devai t ê t r e t r a i t é e par 

p r io r i t é , le t r i buna l de d is t r ic t émî t une a u t r e décis ion d ' u r g e n c e . En ce 

cas , elle enjoignai t au t r i buna l de dis t r ic t de r e c h e r c h e r avec soin si, à la 

l umiè r e des p reuves o b t e n u e s d a n s l ' in terval le , il se jus t i f ia i t tou jours de 

m a i n t e n i r la s é p a r a t i o n e n t r e les enfan t s et les r e q u é r a n t s et si des 

c h a n g e m e n t s r é p é t é s du lieu de rés idence des enfan t s é t a i en t dans 

l ' in té rê t s u p é r i e u r de ceux-ci . Si le t r i buna l de dis t r ic t devai t conclure 

qu ' i l y avai t lieu de p ro longe r la s i t ua t ion tel le qu 'e l le se p r é s e n t a i t alors , 
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il lui faudrai t déc ider s'il convenai t d ' accorder a u x r e q u é r a n t s un dro i t de 

visi te, assor t i le cas échéan t de res t r i c t ions ou de condi t ions , et si, en ve r tu 

d ' u n e app l ica t ion s t r i c te du pr inc ipe d e p r o p o r t i o n n a l i t é , il fallait l imi te r 

d a n s le t e m p s les effets de pare i l le décision. 

32. Les 13 et 14 juin 2002, q u a t r e des enfan t s , T i m o , Nico, 

A n n a - K a r i n a et Lisa, furent i n t e r rogés pa r le j u g e du t r i b u n a l de dis t r ic t 

de M u n s t e r d a n s les d i f férentes ins t i tu t ions où ils ava ien t é té p lacés . 

33 . D ' a p r è s le procès-verbal des e n t r e t i e n s du 14 j u i n 2002 conservé au 

t r ibuna l de d is t r ic t , T i m o déc l a r a qu ' i l souha i t a i t r e t o u r n e r chez ses 

p a r e n t s . Il savai t qu ' i l ex is ta i t c e r t a i n e s ra i sons de les p lacer , lui et ses 

frères et s œ u r s , d a n s un e n v i r o n n e m e n t différent , et conf i rma qu ' i l avait 

eu t r op de t ravai l et de s t ress à la ma i son . Il ad r e s sa ses s a lu t a t i ons à ses 

frères et s œ u r s . 

154. Nico, A n n a - K a r i n a et Lisa furent i n t e r r o g é s d a n s u n a u t r e foyer 

d 'accuei l . Nico déc la ra qu ' i l souha i t a i t savoir si ses p a r e n t s et son papa 

préféré («Lieblingsvater ») a l la ien t bien. Il d e m a n d a p o u r q u o i il ne pouvai t 

a l ler chez son p a p a pré fé ré et si q u e l q u ' u n , ses p a r e n t s , son pè re ou 

M a u r i c e , ne pour ra i t pas lui r e n d r e visi te . Lisa et A n n a é t a i e n t avec lui 

et , selon elles, a l la ient bien. Lisa lui avait fait savoir qu 'e l l e aussi 

souha i ta i t r e n t r e r à la maison . Il déc l a r a qu ' i l al lai t b ien. I n t e r r o g é su r 

ses rêves , il r épond i t qu ' i l souha i t a i t a l ler chez son p a p a p ré fé ré , qui é t a i t 

t r ès gent i l , plus que son b e a u - p è r e . En réponse à la ques t i on de savoir si le 

j u g e pouvai t t r a n s m e t t r e un m e s s a g e , il e n r e g i s t r a la l e t t r e su ivan te au 

d i c t a p h o n e : « C h e r Sascha (son frère p r é f é r é ) , (ses s œ u r s p ré fé rées Lisa 

et R a m o n a ) , che r Alex, que l d o m m a g e q u e nous ne nous voyions pas (...) 

Sascha , M a t t h i a s , R a m o n a , Alex , son p a p a préféré et ses p a r e n t s doivent 

venir lui r e n d r e vis i te .» (Lieber Sascha (sein Lieblingsbruder), (Lieb/ings-

schwestern Lisa uni Ramona) lieber Alex, schade, dass wir uns nicht sehen ... 

Sascha, Matthias, Ramona, Alex, sein Lieblingsvater und seine Eltern sollten ihn 

besuchen kommen.) 

Il d ic ta aussi la l e t t r e su ivan te à l ' i n ten t ion de sa m è r e : « C h è r e 

m a m a n , c 'est d o m m a g e q u e tu ne v iennes pas et pensées af fec tueuses de 

M a u r i c e et S a n d r a et de T i m o et de Lisa. Lisa et A n n a vont b ien . Ah, et 

p e u t - ê t r e pourr iez-vous veni r ici, ou bien est-ce q u e ce n 'es t pas poss ib le?» 

(Liebe Marna! Schade, dass Du nicht kommsl und liebe Grujie von Maurice und 

Sandra und von Timo und von Anna und dass es Lisa und Anna gut geht.Ja und, 

vielleicht: konntet Ihrja mal herkommen. Odergeht das nicht?) 

35. A n n a - K a r i n a déc l a r a qu ' e l l e al lai t bien. Elle é ta i t en c o m p a g n i e de 

Lisa et Nico. T o u t le m o n d e disai t qu 'e l le devai t a n n o n c e r à ses p a r e n t s 

q u e tout al lai t b ien. Elle a jou ta ensu i t e qu 'e l l e n ' a i m a i t pas l ' endroi t où 

elle se t rouva i t . 

36 . L i sa -Mar ie r e g r e t t a i t q u e la « p a u v r e S a n d r a » fût t o u t e seule sans 

a u c u n de ses f rères et s œ u r s . Elle ne p o u r r a i t j a m a i s s u p p o r t e r cela. Elle 

devai t p r o t é g e r Nico et A n n a . C ' é t a i t son devoir de g r a n d e s œ u r . Nico 
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é ta i t t r è s souvent b a t t u d a n s cet endro i t . Elle ne savait pas p o u r q u o i . Sur 

une q u e s t i o n , elle déc l a r a qu 'e l l e faisait ses devoirs t r è s s é r i e u s e m e n t et 

qu 'e l le avait de bons r é s u l t a t s à l 'école. A la maison , elle m a n q u a i t 

toujours de s ' endormi r q u a n d elle faisait ses devoirs . L o r s q u e le j u g e lui 

d e m a n d a que l m e s s a g e il pouvai t t r a n s m e t t r e de sa p a r t , elle répondi t 

qu 'e l le n ' a i m a i t pas cet endro i t et qu 'e l le souha i t a i t r e n t r e r à la maison . 

O r les m e m b r e s du pe r sonne l ne la c royaien t pas . Elle ne les a ima i t pas 

v r a i m e n t . Elle ne voulai t pas al ler d a n s u n e a u t r e ins t i tu t ion . Elle voulait 

r e n t r e r à la maison . Si elle n 'avai t pas le droi t de r e n t r e r chez elle, il fallait 

au moins l ' au tor i se r à voir tou t le m o n d e , ses frères et s œ u r s , ses p a r e n t s 

et son b e a u - p è r e . C e l a lui m a n q u a i t parfois de ne pouvoir coucher 

M a u r i c e . Q u a n d on lui eut r a p p o r t é q u e Nico souha i t a i t r e t o u r n e r chez 

son p a p a pré fé ré , L isa-Mar ie répondi t q u e , c o n t r a i r e m e n t à Nico, elle 

a ima i t et son pè re et son b e a u - p è r e . 

37. Le 24 j u i n 2002, à la su i te de la décision de la C o u r cons t i tu­

t ionnel le fédéra le , le t r i buna l de dis t r ic t de M u n s t e r fixa au 1" juillet 

2002 l ' audience sur la d e m a n d e de l'office de la j eunesse de M u n s t e r , 

d a t a n t du 17 d é c e m b r e 2001, de r e t i r e r p rov i so i remen t a u x r e q u é r a n t s 

leurs dro i t s p a r e n t a u x . Il d é l é g u a à l'office de la j e u n e s s e le dro i t de 

déc ider du lieu de rés idence des enfan t s (Aufenthaltsbestimmungsrecht). Le 

t r i buna l de dis t r ic t cons idé ra q u e l ' in té rê t s u p é r i e u r des en fan t s ne 

c o m m a n d a i t pas de modif ier avan t q u e ne fût r e n d u e la décis ion sur le 

fond la s i tua t ion tel le qu 'e l l e se p r é s e n t a i t a lors . Il e s t i m a q u e sa décision 

du 18 d é c e m b r e 2001 i n t e r d i s a n t t ou t e visite des r e q u é r a n t s aux enfants 

avait toujours lieu d ' ê t r e pu isqu 'e l le n 'avai t pas é té inf i rmée pa r la C o u r 

cons t i tu t ionne l l e fédéra le . 

38. Le I e r ju i l le t 2002, le t r i buna l de distr ict t int une a u d i e n c e à 

laquel le a s s i s t è ren t les r e q u é r a n t s e t l eur avocat , le p r e m i e r m a r i de 

M"" H a a s e , le c u r a t e u r , un avocat et les r e p r é s e n t a n t s de l'office de la 

j e u n e s s e de M u n s t e r , les expe r t s , M. G. et M"" K., et le d o c t e u r J. , 

p é d i a t r e des en fan t s . M"" K. d o n n a des dé ta i l s de sa visite du 11 ju in 

2002 au domici le des r e q u é r a n t s et r é s u m a l ' en t r e t i en . Elle déc la ra 

q u ' a p r è s u n e é t u d e du v o l u m i n e u x doss ier c o n c e r n a n t les r e q u é r a n t s et 

du r a p p o r t de M. G., elle ne pouvai t conf i rmer que les conclusions du 

r a p p o r t é t a i en t e r r o n é e s . Elle e x p r i m a l'avis q u e les en fan t s ne devaient 

pas ê t r e r e n d u s aux r e q u é r a n t s . 

Le p é d i a t r e des en fan t s i nd iqua qu ' i ls é t a i en t tous ses p a t i e n t s depu i s 

l eur na i s sance , à l ' except ion de la pe t i t e fille née en d é c e m b r e 2001. Bien 

qu ' i l connû t les p r o b l è m e s des en fan t s , n o t a m m e n t les difficultés que 

posai t Nico, les r e q u é r a n t s lui ava ien t fait u n e impress ion t o t a l e m e n t 

posit ive. Il s 'agissai t d ' une g r a n d e famille avec b e a u c o u p d ' en fan t s . 

Toutefo is , les r e q u é r a n t s é t a i en t des p a r e n t s a i m a n t s qui s 'occupaient 

t r è s b ien de leurs en fan t s . Il n ' ex is ta i t a u c u n s igne de ce q u e ceux-ci 

eussen t é té b a t t u s ou m a l t r a i t é s de q u e l q u e a u t r e façon. 
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Le c u r a t e u r é tai t opposé à tout contac t en t r e les r e q u é r a n t s et les enfants . 

39. En ver tu d ' une o r d o n n a n c e de référé r e n d u e le m ê m e j o u r , à savoir 

le 1" jui l le t 2002, le t r i b u n a l de dis t r ic t de M u n s t e r t r a n s f é r a provi­

so i r emen t la g a r d e (Personensorge) des enfan t s à l'office de la j e u n e s s e de 

M u n s t e r cl conf i rma sa décision du 18 d é c e m b r e 2001 . Il c h a r g e a l ' exper te 

de c o m p l é t e r son r a p p o r t , en lui d e m a n d a n t n o t a m m e n t de faire des 

c o m m e n t a i r e s sur le point de savoir s'il é ta i t nécessa i re , d a n s l ' in té rê t 

s u p é r i e u r des enfan t s , de m a i n t e n i r l ' in te rd ic t ion de visi te, si les enfan t s 

deva ien t ê t r e au to r i sé s à al ler voir les en fan t s issus du p r e m i e r m a r i a g e -

M a t t h i a s , Sascha , R a m o n a et A l e x a n d e r - e t , le cas é c h é a n t , c o m m e n t on 

pouvai t o rgan i se r de tel les visites tou t en t e n a n t secre t le lieu de rés idence 

des enfan ts . 

10. Le t r ibuna l de dis t r ic t s ' appuya en par t i cu l i e r sur la conclusion de 

l ' exper t , M. G., selon laquel le la s é p a r a t i o n des r e q u é r a n t s cl de Ic tus 

en fan t s devai t ê t r e m a i n t e n u e . Les r e q u é r a n t s é t a i en t incapab les 

d 'é lever leurs en fan t s en ra ison de leurs p r o p r e s ca rences f o n d a m e n t a l e s 

et i r r é p a r a b l e s en m a t i è r e d ' é d u c a t i o n et de leur exercice abus i f de 

l ' au to r i t é p a r e n t a l e . Les en fan t s é t a i e n t p e r t u r b é s su r le p lan é m o t i o n n e l 

et avaient des c o m p o r t e m e n t s i nhab i tue l s . Ils avaient é té f rappés et 

e n f e r m é s . De plus , les q u a t r e a înés issus du p r e m i e r m a r i a g e axaient 

app rouvé la s é p a r a t i o n des e n l a n t s plus j eunes et d e l eu r m è r e e t refusé 

tou t con tac t avec celle-ci. M""' H a a s e t ena i t à d o n n e r une i m a g e positive 

d'elle-même d a n s le seul but d ' ob t en i r un sou t i en d ' a u l r u i . O r un tel 

sou t ien é t a i t voué à l 'échec. 

Le t r i b u n a l de dis t r ic t no t a q u e M""' K. n 'ava i t pas encore déposé son 

r a p p o r t . Toutefo is , elle avait conf i rmé les conclusions de M. G. et déc la ré 

lors d e l ' aud ience du 1" juillet 2002 qu ' i l n 'y avai t pas d ' a u t r e so lu t ion q u e 

de s é p a r e r les enfan t s et les r e q u é r a n t s . Selon M"" K., M ' m ' H a a s e n 'ava i t 

j amais é té soucieuse de r e m e t t r e son c o m p o r t e m e n t en ques t ion . Celle-ci 

songeai t u n i q u e m e n t à sa t i s fa i re ses p rop res besoins et refusait d ' a ccep t e r 

les consei ls qu ' on lui d o n n a i t p o u r é d u q u e r ses enfan t s en vue de pal l ier 

ses ca rences , et avai t d 'a i l leurs avoue n 'avoir pas suivi de t h é r a p i e en 1994. 

M"" K. n 'ava i t r ien t rouvé à r ed i r e à l'avis de l ' exper t , M. G. 

Le t r i buna l de dis t r ic t cons idé ra q u e les n o m b r e u s e s déc l a ra t ions 

écr i t es de t é m o i n s p r o d u i t e s p a r les r e q u é r a n t s et con f i rman t q u e les 

enfan t s n ' ava ien t pas é té b a t t u s ou m a l t r a i t é s ne cons t i t ua i en t pas des 

p reuves suff isantes en faveur des in t é re s sés . En effet, il pouvai t y avoir 

un d o m m a g e psychologique , causé par la c r u a u t é verba le pa r e x e m p l e . 

Q u a n t à la déc l a r a t i on de L i sa -Mar ie , qu i aff irmait s o u h a i t e r r e n t r e r 

chez ses p a r e n t s , elle ne ref lé tai t pas les i n t en t i o n s réel les de l 'enfant 

mais résu l ta i t d ' un conflit de loyau té . 

Le t r ibuna l de distr ict c o m p a r a ensu i t e la s i tua t ion déc r i t e d a n s une 

exper t i se d a t a n t de 1993 avec la s i tua t ion a c t u e l l e : M"" H a a s e é ta i t 

toujours bien habi l lée , t and i s q u e son m a r i avait l 'air épu isé . Il conclut 
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q u e M""' H a a s e n ' é t a i t p a s consc ien te de ses p r o b l è m e s , mais aggravai t 

avec c h a q u e nouvelle grossesse les ca rences émot ionne l l e s des enfan ts . 

C 'es t ce q u e M""' K. avai t conf i rmé ap rè s s 'ê t re e n t r e t e n u e avec les 

r e q u é r a n t s le 11 j u i n 2002. 

Le t r ibuna l de distr ict affirma q u e sa décision du 1 7 d é c e m b r e 2001 étai t 

fondée sur l 'expér ience acquise d a n s des affaires où il avait fallu p r e n d r e des 

m e s u r e s coercit ives. Si les p a r e n t s avaient é té p r évenus de la mesu re 

d e m a n d é e , ils a u r a i e n t opposé de la rés i s tance , c o m m e le m o n t r a i e n t leur 

a t t i t u d e et la m a n i è r e excessive don t les méd ia s avaient réagi à leur his toire . 

U n e exécut ion des décisions de j u s t i c e avec l ' in te rvent ion des au to r i t é s et de 

la police au ra i t é té con t ra i r e à l ' in térê t supé r i eu r des enfan ts . 

11. Le K) ju i l le t 2002, les r e q u é r a n t s a t t a q u è r e n t ce t t e décision a u p r è s 

de la cour d ' appe l de H a m r a . 

42 . Le 20 août 2002, ils r é c u s è r e n t M""' K. pour pa r t i pr is . Selon eux, 

l ' exper te avait vo lon t a i r emen t r e l a r d é la p r é p a r a t i o n de son rappor t afin 

de les s é p a r e r des enfan t s plus l o n g t e m p s . O n ne pouvai t e scompte r 

qu 'e l le agît d a n s l ' in térê t s u p é r i e u r des enfan ts . Sans avoir vu ces de rn i e r s , 

elle avai t r e c o m m a n d é lors de l ' audience du 1" juillet 2002 devan t le 

t r i buna l de distr ict de les s é p a r e r d ' eux . Son a t t i t u d e inamica le envers 

eux , lorsqu 'e l le les avait in te r rogés à leur domici le le 11 j u i n 2002, et les 

ré férences aux dossiers d a t a n t de 1993, époque où M"" H a a s e connaissai t 

des p rob l èmes liés à son divorce, conf i rmaien t que M"" K. n ' é ta i t pas 

impar t i a l e . 

43 . Le 18 s e p t e m b r e 2002, les r e q u é r a n t s r écusè ren t le j u g e du t r ibuna l 

de dis t r ic t de M u n s t e r pour pa r t i pris . Ils se fondaient sur des décisions 

r e n d u e s a u p a r a v a n t pa r ce j u g e en faveur de l'office de la j eunesse , en 

con t rad ic t ion selon eux avec les r e c o m m a n d a t i o n s des e x p e r t s . 

Le 23 s e p t e m b r e 2002, le juge refusa de se d é p o r t e r . 

Le 30 s e p t e m b r e 2002, l 'avocat des r e q u é r a n t s soumi t une nouvelle 

r e q u ê t e en r écusa t ion à l ' cncon t rc du j u g e du t r i b u n a l de dis t r ic t et de 

M"" K. p o u r pa r t i pris . 

Le 7 oc tobre 2002, le t r i buna l de d is t r ic t de M u n s t e r re je ta la r e q u ê t e 

d i r igée con t re le j u g e au mot i f q u e les a l l éga t ions des r e q u é r a n t s é t a i en t 

d é n u é e s de f o n d e m e n t . 

C. Développements ultérieurs 

44. Le 10 d é c e m b r e 2002, la cour d ' appe l de H a m m re je ta le r ecours 

fo rmé p a r les r e q u é r a n t s c o n t r e la décis ion prise le 7 oc tobre 2002 pa r le 

t r i buna l de dis t r ic t de Munster. 

Le 19 d é c e m b r e 2002, le t r i buna l de dis t r ic t de M u n s t e r r e j e t a la 

r e q u ê t e en r écusa t ion p o u r pa r t i pris c o n c e r n a n t M'1"' K. 

45. Le 13 j a n v i e r 2003 , M " R K. r emi t son r a p p o r t . Elle y conf i rmai t ses 

p r é c é d e n t e s conclus ions . 
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46. Le 19 février 2003, la C o u r cons t i tu t ionne l l e fédéra le , s i égean t en 

une fo rmat ion de trois juges , refusa d ' e x a m i n e r le recours cons t i t u t i onne l 

des r e q u é r a n t s con t r e les décis ions des 7 oc tobre et 10 d é c e m b r e 2002. 

47. Le 18 février 2003, le t r i b u n a l de d is t r ic t de M u n s t e r t int une 

a u d i e n c e à l aque l le a s s i s t è ren t les r e q u é r a n t s , l'office de la j e u n e s s e , le 

c u r a t e u r et les e x p e r t s , M. G. et M""' K. Le c u r a t e u r déc l a r a q u e les 

en fan t s s ' é t a ien t h a b i t u é s à leurs nouvel les condi t ions d ' ex i s t ence , qu i 

pa ra i s sa i en t l eur conveni r . 

48 . Le 4 m a r s 2003, t rois des enfan t s vivant avec leur p è r e , à savoir 

M a t t h i a s , Sascha et A l e x a n d e r , furent e n t e n d u s s é p a r é m e n t pa r le t r ibu­

na l d e dis t r ic t de M u n s t e r . Ils ne souha i t a i en t pas voir l eur m è r e . 

49. Pa r une décision a u fond r e n d u e le 6 m a r s 2003, le t r i buna l de 

dis t r ic t d e M u n s t e r r e t i r a aux r e q u é r a n t s leur droi t s p a r e n t a u x à l 'égard 

d e l eu r s q u a t r e en fan t s et des trois enfants du p r e m i e r m a r i a g e de 

M"" H a a s e vivant avec eux, et leur in te rd i t de r e n d r e visite à ces enfants 

jusqu ' en j u i n 2004. Il s 'appuyai t sur les ar t ic les 1666, 1666a et 1684 § 4 du 

code civil ( p a r a g r a p h e s 53-55 ci-dessous) . Les au to r i t é s é ta ien t t en u es de 

p r e n d r e les m e s u r e s en cause , qui se jus t i f ia ient en ver tu de l 'art icle 6 § 3 

de la Loi fondamen ta l e et é ta ient nécessa i res dans une société d é m o c r a ­

t ique à la p ro tec t ion de la s a n t é et des droi t s des enfants au sens de 

l 'ar t icle 8 § 2 d e la Conven t ion . Le t r ibuna l es t imai t q u e la s i tua t ion fami­

liale é ta i t difficile et que les enfan t s é ta ien t en dange r . Les r e q u é r a n t s , 

M"" H a a s e en par t icu l ie r , é t a i en t inflexibles et incapables de c o m p r e n d r e 

les besoins des enfan t s et avec la m è r e il sera i t impossible de m e t t r e en 

œ u v r e que lque m e s u r e éducat ive q u e ce lût . Les condi t ions dans lesquel les 

les enfants avaient é té élevés é ta ien t t o t a l e m e n t insa t is fa isantes . Les 

enfan t s avaient accompli des p rog rès no tab le s d a n s les foyers d 'accuei l où 

ils avaient é té placés, avaient gagné en confiance et p r é sen t a i en t moins de 

t roubles du c o m p o r t e m e n t . 

50. Pa r une décision d i s t inc te du m ê m e j o u r , le t r i buna l de dis t r ic t de 

M u n s t e r in te rd i t tout con tac t e n t r e M"" H a a s e et ses q u a t r e a înés , à 

savoir M a t t h i a s , Sascha , R a m o n a et A lexande r , j u s q u ' à la fin 2004 ou, 

s 'ag issant du plus âgé d ' e n t r e eux , M a t t h i a s , j u s q u ' à sa ma jo r i t é . 

5 1 . Les r e q u é r a n t s firent appe l des décis ions p réc i t ées . 

IL LE D R O I T I N T E R N E P E R T I N E N T 

52. L 'a r t ic le 6 de la Loi f o n d a m e n t a l e (Grundgesetz) est ainsi libellé : 

. . ( . . . ) 

2) Elever et éduquer les enfants sont un droit naturel des parents et une obligation 

qui leur échoit en priorité. La communauté état ique veille sur la manière dont ils 

s 'acquittent de ces tâches. 
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3) La séparation des enfants d'avec leur famille contre la volonté des personnes 

habilitées à les élever ne peut avoir lieu que conformément à une loi, à condition que 

ces personnes aient failli à leurs obligations ou que les enfants soient pour toute autre 

raison menacés de négligence.» 

53 . L 'a r t ic le 1666 d u code civil (Burgerliches Ge.setzbuch) prévoi t q u e les 

t r i b u n a u x de la famille ont l 'obl igat ion d ' o r d o n n e r les m e s u r e s nécessa i res 

en cas de d a n g e r p o u r le b i en -ê t r e de l 'enfant (Ge/dhrdung des Kindeswohls). 

54. L 'a r t i c le 1666a dispose en son p r e m i e r a l inéa q u e des m e s u r e s 

visant à s é p a r e r un enfan t de sa famille ne sont p e r m i s e s q u e si a u c u n e 

a u t r e m e s u r e ne peu t ê t r e prise pa r les a u t o r i t é s p o u r évi ter tout d a n g e r 

pour le b i en -ê t r e de l ' enfant . 

L 'a r t ic le 1666a, d e u x i è m e a l inéa , es t a insi libellé : 

«L'autori té [parentale] complète ne peut être retirée cpie si d 'autres mesures se sont 

révélées inefficaces ou doivent passer pour insuffisantes à supprimer le danger (Die 

gesamte Personensorge darj' iiur entzogen iverden, wenn andere Mafittahmen erjcilglos gebiieben sind 

ader wenn anzunehmen ist, dass sie çurAbwenâung der Cejahr nicht ausreichen). » 

55. Aux t e r m e s de l 'ar t icle 1684 § 4 du code civil, le t r i buna l de la 

famille peu t l imi t e r ou s u s p e n d r e le d ro i t de vis i te si cela se révèle 

nécessa i re au b ien -ê t r e de l 'enfant . Il ne peu t déc ide r de l imi te r ou 

s u s p e n d r e ce droi t p o u r une longue pé r iode ou dé f in i t ivement q u e si le 

b i en -ê t r e de l 'enfant r i sque a u t r e m e n t d ' en pâ t i r . Il peu t o r d o n n e r q u e le 

dro i t de visite soit exercé en p ré sence d ' un t ie rs , tel un r e p r é s e n t a n t de 

l'office de la j e u n e s s e ou d ' une associa t ion. 

E N D R O I T 

(...) 

IL SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 8 DE LA 
C O N V E N T I O N 

73. Les r e q u é r a n t s se p la igna ien t du r e t r a i t de leurs droi t s p a r e n t a u x 

et de la prise en c h a r g e de leurs en fan t s pa r l ' au to r i t é pub l ique . Ils 

d é n o n ç a i e n t é g a l e m e n t la m a n i è r e dont la décision inc r iminée avai t é té 

mise en œ u v r e , a l l éguan t une violat ion de l ' a r t ic le 8 de la Conven t ion , 

qui d ispose en ses pas sages p e r t i n e n t s : 

« 1. foute personne a droit au respect de sa vie (...) familiale (...) 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercise de ce droit que 

pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure 

cpii, dans une société démocratique, est nécessaire à (...) la protection de la santé (...) ou 

à la protection des droits et libertés d 'autrui . » 
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A. Arguments des comparants 

/. Les requérants 

74. Les r e q u é r a n t s observent que, dès q u e l ' exper t , M. G., lui eut 

r e m i s son r a p p o r t le 17 d é c e m b r e 2001 , l'office de la j e u n e s s e soll ici ta 

u n e o r d o n n a n c e de référé a u p r è s du t r ibuna l de dis t r ic t de M u n s t e r qu i , 

le m ê m e j o u r , les priva de l ' au to r i t é p a r e n t a l e et o r d o n n a qu 'on leur 

r e t i r â t l eurs enfan t s c o m m e le préconisa i t l'office de la j eunesse . Ils se 

d e m a n d e n t si u n e co l labora t ion auss i é t ro i t e e n t r e l'office d e la j e u n e s s e 

et le t r i b u n a l de dis t r ic t est conforme aux pr inc ipes de la p r é é m i n e n c e du 

droi t et du cont rô le effectif des t r i b u n a u x . 

75. Les r e q u é r a n t s p la iden t q u e la prise en c h a r g e des en fan t s pa r 

l ' au to r i t é pub l ique et le fait de les r e t i r e r de chez eux sont des m e s u r e s 

e x t r ê m e m e n t rad ica les . Il n ' é t a i t pas convenable de s ' appuyer su r des 

e n q u ê t e s d a t a n t de 1992 et 1993 et d ' o r d o n n e r les m e s u r e s l i t ig ieuses 

sans e n t e n d r e ce q u ' e u x - m ê m e s ou des t é m o i n s ava ien t à d i r e a u sujet 

des a r g u m e n t s avancés par l'office de la j eunesse . En pa r t i cu l i e r , le p lace­

m e n t de Laura -Miche l l e q u e l q u e s j o u r s ap rè s sa na issance cons t i t ue une 

a t t e i n t e grave à l 'ar t icle 8 de la Conven t i on et doit pa s se r pour un t r a i t e ­

m e n t i n h u m a i n t a n t pour la m è r e q u e p o u r l ' enfant . En o u t r e , l ' enfant lui 

ayant é té r e t i r é e peu a p r è s la na i s sance , M"" H a a s e n ' a pu l 'a l la i ter , a lors 

q u e les bénéfices de l ' a l l a i t emen t m a t e r n e l pour la s a n t é des nour r i s sons 

sont r e connus . Le bébé n ' é t a i t m e n t i o n n é ni d a n s le r a p p o r t d ' expe r t i s e ni 

d a n s la d e m a n d e ad re s sée par l'office de l a j e u n e s s c au t r i buna l de d is t r ic t . 

L ' e n l è v e m e n t de Laura -Miche l l e à l 'hôpital é ta i t donc i r régul ie r . En dépit 

de la décision r e n d u e p a r la C o u r cons t i tu t ionne l l e fédérale le 21 j u i n 2002, 

ils sub i s sen t tou jours les c o n s é q u e n c e s d e la décis ion d u t r i b u n a l de d is t r ic t 

de M u n s t e r du 17 d é c e m b r e 2001 , puisqu ' i l s sont toujours s épa ré s des 

enfan t s dont ce r t a in s sont toujours s épa ré s des a u t r e s . 

76. Les r e q u é r a n t s s o u t i e n n e n t en o u t r e q u e les déc l a r a t i ons de leur 

p é d i a t r e , le d o c t e u r J . , qui connaissa i t tous les en fan t s , à l ' except ion d e 

Laura -Miche l l e , depu i s l eur na i ssance , n 'on t pas é té su f f i s amment pr ises 

en c o m p t e pa r le t r ibuna l de dis t r ic t . C o n t e s t a n t les conclusions des 

e x p e r t s , M. G. et M"" K., les r e q u é r a n t s a f f i rment qu ' i l n ' ex i s te a u c u n e 

p reuve conva incan te m o n t r a n t qu ' i l s é t a i en t incapables d 'é lever leurs 

en fan t s . M""' K. avai t fondé ses conclusions sur les déc la ra t ions écr i t es 

d 'un t rava i l l eur social d a t a n t du 17 ma i 1993, une époque c r i t i que de la 

vie de M""' H a a s e qu i , a lors â g é e de vingt-c inq a n s , é t a i t s u r le point d e 

divorcer de son p r e m i e r m a r i . Il n 'y avai t a u c u n e indica t ion du c o n t e x t e 

d a n s lequel ces déc l a r a t i ons ava ien t é té faites environ dix ans a u p a r a v a n t . 

O r le t r ibuna l de dis t r ic t de M u n s t e r a fondé sa décision de m a r s 2003 

pour une la rge pa r t sur c e t t e a f f i rmat ion . De plus, d a n s son r a p p o r t , 

M""' K. s 'appuyai t sur les dossiers mis à sa disposi t ion pa r l'office de la 
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j e u n e s s e et sur le r appor t de M. G. p lu tô t que sur ses observa t ions 

pe rsonne l les . La c o n s o m m a t i o n abusive de d r o g u e de la p a r t d 'un enfant , 

m e n t i o n n é e dans le r appor t de M1 1" K., ne concerna i t q u ' u n é v é n e m e n t 

ponc tue l su rvenu alors que la pe t i t e fille âgée de q u a t r e ans s 'étai t t rouvée 

acc iden te l l emen t en possession d ' un m é d i c a m e n t . P e n d a n t des a n n é e s , les 

r e q u é r a n t s ont consul té les m ê m e s médec ins , le p é d i a t r e J . et le gynéco­

logue W. A u c u n e ca rence n 'a é t é notée d a n s les soins a p p o r t é s aux enfants 

et l eur éduca t ion . Il n 'a j a m a i s é té s ignalé q u e leurs enfants é t a ien t 

vic t imes de violences ou de négl igences a p p e l a n t u n e ass i s tance en m a t i è r e 

éducat ive ou sociale. Les difficultés q u e connaissai t l 'un des garçons avaient 

é té po r t ées à l ' a t t en t ion d 'une ins t i tu t ion psych ia t r ique de M u n s t e r pa r 

M""' H a a s e en p e r s o n n e , ce que l'office d e la j e u n e s s e avait pris c o m m e 

e x e m p l e des ca rences p a r e n t a l e s des in té ressés . A l ' appui de leurs a rgu ­

m e n t s , les r e q u é r a n t s invoquent deux rapports é tabl is pa r des expe r t s 

privés qu ' i l s ont consul tés à pa r t i r de j u i n et jui l le t 2002. 

2. Le Gouvernement 

77. Le G o u v e r n e m e n t sou t ien t q u e le r e t r a i t des dro i t s p a r e n t a u x des 

r e q u é r a n t s et le p l a c e m e n t des enfan t s n 'on t e n t r a î n é a u c u n e violat ion de 

l 'ar t icle 8. L ' ingé rence d a n s le dro i t des i n t é r e s sé s au respec t de leur vie 

famil ia le é t a i t p r é v u e p a r la loi et les décis ions y re la t ives visaient à 

p r o t é g e r l ' in té rê t s u p é r i e u r des enfan t s , ra ison p o u r laque l le elles é t a i en t 

«néces sa i r e s d a n s u n e société d é m o c r a t i q u e » . 

78. La décision de r e t i r e r aux r e q u é r a n t s leurs dro i t s p a r e n t a u x à 

l ' égard de leurs enfan t s et des enfan t s issus du p r e m i e r m a r i a g e de 

M""' H a a s e vivant sous leur toit se fondait su r les a r t ic les 1666 et 1666a du 

code civil. Le b i en -ê t r e phys ique et psychologique des en fan t s sera i t mis 

g r a v e m e n t en pér i l s'ils deva ien t r e t o u r n e r chez les r e q u é r a n t s à cause de 

l 'exercice abusi f qu i é ta i t fait de l ' au to r i t é p a r e n t a l e , de la négl igence 

envers les en fan t s et des ca rences des deux p a r e n t s , i n d é p e n d a m m e n t du 

point de savoir si cela é ta i t dû à u n e faute de leur p a r t . T o u t e a u t r e m e s u r e 

moins rad ica le a u r a i t é té i n a p p r o p r i é e . Le t r i buna l de dis t r ic t s'est fondé 

sur tou tes les in fo rmat ions dont il d isposai t à l ' é p o q u e : il a e x a m i n é les 

17 et 18 d é c e m b r e 2001 le r appor t é tabl i par M. G., pr is en c o m p t e les 

a r g u m e n t s énoncés p a r M""' K. lors de l ' audience du 1" ju i l le t 2002, 

e n t e n d u les r e q u é r a n t s et les enfan t s A n n a - K a r i n a , L i sa -Mar ie , Nico et 

T i m o , et dés igné un c u r a t e u r en lui d e m a n d a n t son avis su r la s i tua t ion . 

79. La conclusion du p r e m i e r expe r t , M. G., se lon laque l le la sépa­

r a t i o n des en fan t s d 'avec l eu r s p a r e n t s cons t i t ua i t la seule so lu t ion pour 

é l imine r tout d a n g e r p o u r les en fan t s , avai t é té conf i rmée pour l 'essent ie l 

pa r la seconde e x p e r t e , M""' K. 

80. Q u a n t à la décision re fusan t aux r e q u é r a n t s un droi t de visite à 

l ' égard des en fan t s , le G o u v e r n e m e n t fait observer q u e ces d e r n i e r s ont 
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é té placés d a n s des foyers d 'accuei l don t les coo rdonnées n 'on t pas é té 

c o m m u n i q u é e s . Si un dro i t de visite é t a i t accordé aux r e q u é r a n t s , les 

en fan t s ne pouva ien t r e s t e r d a n s ces in s t i t u t ions en ra ison du compor ­

t e m e n t de c e r t a i n s m é d i a s , qu ' i l y avait lieu de qual i f ier d'excessif. 

D ' a p r è s M""' K., a u t o r i s e r des visites m e t t r a i t le b i en -ê t r e des en fan t s en 

pér i l , p o u r la s imple ra ison que la m è r e ne saisissait a b s o l u m e n t pas 

la nécess i té d ' u n e s é p a r a t i o n . Selon l ' expe r t e , la m è r e n 'y é ta i t pas 

p r é p a r é e e t , c o m m e elle é ta i t p r o f o n d é m e n t affectée pa r les m e s u r e s 

pr i ses , elle n ' é t a i t a p p a r e m m e n t pas p r ê t e à observer q u e l q u e règle q u e 

ce fût s ' ag issant des v i s i t es ; elle é ta i t de plus imprévis ib le . O n pouvai t 

p r o b a b l e m e n t en d i re a u t a n t de M. H a a s e . Les en fan t s deva ien t au 

moins pouvoir j ou i r d ' une ce r t a ine p a i x ; ils s e ra i en t à l 'évidence inca­

pables de s u p p o r t e r des visites de leurs p a r e n t s , qui ne c o m p r e n a i e n t pas 

la s i tua t ion , ne l ' accep ta ien t pas et ne p o u r r a i e n t le l eur cacher . 

8 1 . P o u r ce qu i est des décis ions pr ises p a r le t r i buna l de dis t r ic t de 

M u n s t e r le 6 m a r s 2003, le G o u v e r n e m e n t sou t ien t q u e les m e s u r e s 

i nc r iminées visaient à p r o t é g e r les i n t é r ê t s des en fan t s et qu 'e l les é ta ient 

p r o p o r t i o n n é e s à ce but et , p a r t a n t , nécessa i res d a n s une société 

d é m o c r a t i q u e au sens de l 'art icle 8 § 2 de la Conven t ion . 

B. Appréciation de la Cour 

(...) 

c) «Nécessaire dans une société démocrat ique» 

i. Principes généraux 

88. P o u r d é t e r m i n e r si la m e s u r e l i t ig ieuse é ta i t «néces sa i r e d a n s une 

société d é m o c r a t i q u e » , la C o u r doit e x a m i n e r , à la l u m i è r e de l ' ensemble 

de l 'affaire, si les motifs invoqués p o u r la jus t i f ie r é t a i en t p e r t i n e n t s et 

suff isants aux fins du p a r a g r a p h e 2 de l 'ar t icle 8 de la Conven t i on . La 

not ion de nécess i té imp l ique une ingé rence fondée sur un besoin social 

i m p é r i e u x , et n o t a m m e n t p r o p o r t i o n n é e au bu t l ég i t ime r eche rché (voir, 

e n t r e a u t r e s , Gnahoré c. France, n" 40031/98 , § 50 in fine, C E D H 2000-IX) . 

89. Sans d o u t e le souci de l ' in té rê t s u p é r i e u r de l ' enfant revêt-il u n e 

i m p o r t a n c e crucia le d a n s t ou t e affaire de c e t t e so r t e . En o u t r e , il ne faut 

pas p e r d r e de vue q u e les a u t o r i t é s na t iona le s bénéf ic ient de r a p p o r t s 

d i rec ts avec tous les in t é res sés , souvent dès le m o m e n t où des m e s u r e s de 

p l a c e m e n t sont envisagées ou i m m é d i a t e m e n t ap rè s leur mise en œ u v r e 

( a r r ê t s Johansen c. Norvège, a r r ê t d u 7 aoû t 1996, Recueil des arrêts et décisions 

1996-III, pp . 1003-1004, § 64, et K. et T. c. Finlande [ G C ] , n" 25702/94, 

§§ 151, 154 et 173, C E D H 2001-VII) . Il découle de ces cons idé ra t ions q u e 

la C o u r n 'a pas p o u r t â che de se s u b s t i t u e r aux a u t o r i t é s i n t e r n e s d a n s 

l 'exercice de leurs r esponsab i l i t é s en m a t i è r e de r é g l e m e n t a t i o n des 
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ques t i ons de pr ise en cha rge d ' en fan t s p a r l ' au to r i t é pub l ique et des droi t s 

des p a r e n t s don t les en fan t s on t é té ainsi placés , mais de con t rô le r sous 

l 'angle de la Conven t i on les décis ions qu 'e l les ont r e n d u e s dans l 'exercice 

de leur pouvoir d ' app réc i a t i on ( a r r ê t s Hokkanen c. Finlande, 23 s e p t e m b r e 

1994, série A n" 299-A, p. 20, § 55 , Kutzner c. Allemagne, n" 46544/99, § 66, 

C E D H 2002-1, Sahin c. Allemagne [ G C ] , n" 30943/96, § 64, C E D H 2003-VHI, 

et Sommerfeldc. Allemagne [ G C ] , n" 31871/96, 8 ju i l l e t 2003 , § 62). 

90. La m a r g e d ' app réc i a t i on laissée ainsi aux au to r i t é s na t iona le s 

c o m p é t e n t e s v a r i e r a selon la n a t u r e des ques t ions en litige et la gravi té 

des i n t é r ê t s en jeu. Si les a u t o r i t é s j ou i s sen t d ' u n e g r a n d e l a t i t ude pour 

a p p r é c i e r la nécess i té de p r e n d r e en c h a r g e un enfant , en par t i cu l ie r 

lorsqu' i l y a u r g e n c e , la C o u r doit n é a n m o i n s avoir acquis la convict ion 

q u e d a n s l 'affaire en ques t ion il ex is ta i t des c i r cons tances jus t i f i an t le 

r e t r a i t de l ' enfant , et il i ncombe à l 'E ta t d é f e n d e u r d ' é t ab l i r q u e les 

a u t o r i t é s on t évalué avec soin l ' incidence q u ' a u r a i t sur les p a r e n t s et 

l 'enfant la m e s u r e d e p l a c e m e n t envisagée , a insi q u e d ' a u t r e s solut ions 

que la prise en c h a r g e de l 'enfant avan t de m e t t r e u n e pare i l le m e s u r e à 

exécu t ion ( a r r ê t s K. et T. c. Finlande, p r éc i t é , § 155, Kutzner, p r éc i t é , § 67, et 

P., C. et S. c. Royaume-Uni, n" 56547/00, § 116, C E D H 2002-VI) . 

91 . De plus , la pr ise en c h a r g e d 'un nouveau-né pa r l ' au to r i t é pub l ique 

dès sa na i s sance est une m e s u r e e x t r ê m e m e n t d u r e . Il faut des ra isons 

e x t r a o r d i n a i r e m e n t i m p é r i e u s e s pour q u ' u n bébé puisse ê t r e sous t ra i t à 

sa m è r e , con t r e le g ré de celle-ci, i m m é d i a t e m e n t ap rè s la na i s sance à la 

su i te d ' une p r o c é d u r e à laquel le ni la m è r e ni son c o m p a g n o n n ' on t é t é 

mêlés (K. et T. c. Finlande, a r r ê t p réc i t é , § 168). 

92. A la sui te d 'un p l a c e m e n t , il faut exe rce r un con t rô le plus 

r igoureux su r les res t r i c t ions s u p p l é m e n t a i r e s , c o m m e celles a p p o r t é e s 

p a r les a u t o r i t é s a u x d ro i t s p a r e n t a u x et au dro i t de visite des p a r e n t s , et 

sur les g a r a n t i e s de s t i nées à a s s u r e r la p ro tec t ion effective du dro i t des 

p a r e n t s et des en fan t s au respect de leur vie famil ia le . Ces res t r i c t ions 

s u p p l é m e n t a i r e s c o m p o r t e n t le r i sque d ' a m p u t e r les r e l a t ions famil iales 

e n t r e un j e u n e enfan t et ses p a r e n t s (Elsholz c. Allemagne [ G C ] , n" 25735/94, 

§ 49, C E D H 2000-VIII , Kutzner p r éc i t é , § 67, et Sahin p réc i t é , § 65) . 

93 . Il faut n o r m a l e m e n t cons idé re r la pr ise en cha rge d 'un enfan t 

c o m m e u n e m e s u r e t e m p o r a i r e à s u s p e n d r e dès q u e la s i t ua t ion s'y p rê t e 

et tout ac te d ' exécu t ion doit conco rde r avec un but u l t ime : un i r à nouveau 

le p a r e n t n a t u r e l et l 'enfant (Johansen p r éc i t é , pp . 1008-1009, § 78, et 

E.P. c. Italie, n" 31127/96, § 69, 16 novembre 1999). A cet égard , un j u s t e 

équi l ib re doit ê t r e m é n a g é e n t r e les i n t é r ê t s de l 'enfant à d e m e u r e r placé 

et ceux du p a r e n t à vivre avec lui (Hokkanen p r éc i t é , p . 20, § 55) . E n 

p ro céd an t à cet exerc ice , la C o u r a t t a c h e r a une i m p o r t a n c e pa r t i cu l i è re 

à l ' in térê t s u p é r i e u r de l 'enfant qui , selon sa n a t u r e et sa g rav i t é , peu t 

l ' e m p o r t e r su r celui du p a r e n t (Johansen p réc i t é , pp . 1008-1009, § 78). En 

par t i cu l ie r , l 'ar t icle 8 ne s au ra i t au to r i s e r le p a r e n t à faire p r e n d r e des 
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m e s u r e s pré judic iables à la s a n t é et au d é v e l o p p e m e n t de l ' enfant (Elsholz 

préc i t é , § 50, et Sahin p réc i t é , § 66) . 

94. Si l 'ar t icle 8 ne r e n f e r m e a u c u n e condi t ion explici te de p r o c é d u r e , 

il faut q u e le p rocessus décis ionnel d é b o u c h a n t sur des m e s u r e s d ' ingé­

rence soit équ i t ab le et r e spec t e c o m m e il se doit les i n t é r ê t s p ro t égés 

pa r ce t t e disposi t ion. La C o u r doit donc d é t e r m i n e r , en fonction des 

c i r cons tances de l 'espèce cl n o t a m m e n t de la gravi té des décisions à 

p r e n d r e , si les r e q u é r a n t s ont pu j o u e r d a n s le processus déc is ionnel , 

cons idéré c o m m e un tou t , un rôle su f f i s ammen t i m p o r t a n t p o u r leur 

a s s u r e r la p ro tec t ion requ ise de leurs i n t é r ê t s ( a r r ê t s W. c. Royaume-Uni, 

8 ju i l le t 1987, série A n" 121, pp. 28-29, § 64, Elsholz, p réc i t é , § 52, et T.P. et 

KM. c. Royaume-Uni [GCJ, n" 28945/95 , § 72, C E D H 2001-V). 

95. La C o u r a d m e t que lorsque des mesu re s doivent ê t re prises 

d ' u rgence pour p ro t ége r un enfant il peu t ne pas toujours ê t r e possible, 

compte t enu j u s t e m e n t de l 'u rgence , d 'associer au processus décisionnel 

les pe r sonnes qui ont la g a r d e de l 'enfant . Semblab le concer ta t ion , 

lorsqu 'e l le est envisageable , peu t m ê m e ne pas ê t r e souha i t ab le si les 

pe r sonnes en ques t ion sont perçues c o m m e r e p r é s e n t a n t une m e n a c e 

i m m é d i a t e pour l 'enfant, dès lors q u e le fait m ê m e d 'aver t i r p r é a l a b l e m e n t 

ces pe r sonnes sera i t de n a t u r e à pr iver la m e s u r e de son efficacité. Il y a 

toutefois lieu de convaincre la C o u r q u e les au to r i t é s na t iona les pouvaient 

à bon droi t cons idérer qu'i l exis ta i t des c i rcons tances jus t i f ian t q u e l 'enfant 

fût sous t ra i t d e m a n i è r e a b r u p t e à la g a r d e de ses p a r e n t s sans q u e ceux-ci 

eussent é té avisés ou consul tés au p réa lab le . En par t icu l ie r , il incombe à 

l 'Etat dé f endeu r d ' é tab l i r qu ' i l avait é té procédé , avan t la mise en œ u v r e 

de la m e s u r e l i t igieuse, à une évaluat ion so igneuse de l ' impact q u e pouvait 

avoir sur les p a r e n t s et sur l 'enfant la prise en cha rge envisagée et des a u t r e s 

solut ions possibles (K. el T. c. Finlande p réc i té , § 166). Le fait q u ' u n enfant 

puisse ê t r e accueilli d a n s un cadre plus propice à son éduca t ion ne saura i t en 

soi jus t i f ier qu ' on le sous t ra ie de force aux soins de ses p a r e n t s biologiques ; 

parei l le ingérence d a n s le droi t des p a r e n t s , au t i t re de l 'article 8 de la 

Conven t ion , à jouir d 'une vie familiale avec leur enfant doit encore se 

révéler « n é c e s s a i r e » en raison d ' a u t r e s c i rcons tances (K.A. c. Finlande, 

n" 27751/95, § 92, 14 j anv ie r 2003). 

it. Application de ces principes en l'espèce 

96. P o u r en veni r aux faits de la cause , la C o u r note q u e l ' exper t , M. G., 

a r e n c o n t r é M""' H a a s e et t rois des en fan t s en s e p t e m b r e et oc tobre 2001 

au domici le des r e q u é r a n t s , et a r e m i s son r a p p o r t à l'office de la j e u n e s s e 

le 17 d é c e m b r e 2001. A ce t t e d a t e , l'office a sollicité u n e o r d o n n a n c e de 

référé e t , le j o u r m ê m e , le t r i buna l de dis t r ic t de M u n s t e r a pr is l 'ordon­

nance d e m a n d é e sans e n t e n d r e les p a r e n t s . Le l e n d e m a i n , les enfan t s on t 

é té s épa ré s de leur famille et en pa r t i e les uns des a u t r e s et p lacés d a n s 

des foyers d 'accuei l don t les coo rdonnées n 'on t pas é té c o m m u n i q u é e s . O n 
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est allé c h e r c h e r le bébé nouveau-né à l 'hôpi ta l . Le 1" m a r s 2002, sans 

ten i r d ' a u d i e n c e , la cour d ' appe l de H a m m a re je té le r ecours des 

r e q u é r a n t s . 

97. Le 21 j u i n 2002, la C o u r cons t i tu t ionne l le fédérale a inf i rmé ces 

décis ions, cons idéran t qu' i l y avait eu violat ion des droi t s p a r e n t a u x des 

r e q u é r a n t s . Selon ce t t e ju r id ic t ion , la ques t ion de savoir si les é l é m e n t s de 

p reuve p e r m e t t a i e n t d ' é tab l i r qu ' i l exis ta i t un r i sque de préjudice pour les 

enfan t s n 'avait pas é té c o n v e n a b l e m e n t é tud iée . Elle a n o t a m m e n t relevé 

q u e les a r g u m e n t s des r e q u é r a n t s n ' ava ien t pas é t é e x a m i n é s et que la 

possibilité d ' o r d o n n e r d ' a u t r e s m e s u r e s n ' ex igean t pas un r e t r a i t to ta l des 

dro i t s p a r e n t a u x n 'avai t pas é té envisagée . Ni le t r ibuna l de dis t r ic t ni la 

cour d 'appel n 'ava ient e n t e n d u les enfan t s ou d o n n é aux pe r sonnes par t ies 

à la p rocédure l 'occasion de s ' expr imer . A u c u n e ra ison a t t e s t a n t l 'urgence 

de la s i tua t ion n 'avait é té fournie. Le t r ibuna l de dis t r ic t ne disposait 

d ' a u c u n e in fo rmat ion sur les conséquences possibles de sa décision, car ni 

l'office de la j e u n e s s e ni l ' exper t n 'ava ient formulé d 'observa t ions à ce sujet. 

O r , pour la C o u r cons t i tu t ionne l l e , lorsque l'on pesai t les a v a n t a g e s et les 

inconvénien ts d ' u n e m e s u r e en m a t i è r e famil iale , il é ta i t p e r t i n e n t de 

p r e n d r e en c o m p t e le fait q u e leur s épa ra t i on d 'avec leurs p a r e n t s pouvait 

nu i re au d é v e l o p p e m e n t des enfan ts , en pa r t i cu l i e r au cours des p r e m i è r e s 

a n n é e s de leur vie ( p a r a g r a p h e 30 ci-dessus) . 

98. Selon la C o u r , les conclusions de la C o u r cons t i t u t ionne l l e fédérale 

m o n t r e n t q u e le r e t r a i t provisoire des d ro i t s p a r e n t a u x des r e q u é r a n t s et 

le p l a c e m e n t des en fan t s n ' é t a i e n t pas é tayés p a r des motifs p e r t i n e n t s 

et suff isants et q u e les r e q u é r a n t s n 'on t pas j o u é d a n s le p rocessus déci­

s ionnel un rôle su f f i samment i m p o r t a n t p o u r l eu r a s s u r e r la p ro tec t ion 

requ ise de leurs i n t é r ê t s . 

99. De plus , la C o u r observe q u e , avan t q u e les a u t o r i t é s pub l iques ne 

r e c o u r e n t à des m e s u r e s d ' u r g e n c e d a n s un d o m a i n e aussi sensible que le 

p l a c e m e n t d ' en fan t s , l ' i m m i n e n c e du d a n g e r doit ê t r e r é e l l e m e n t é tabl ie . 

C e r t e s , d a n s les cas où le d a n g e r est évident , il n 'y a pas lieu d 'associer les 

p a r e n t s . C e p e n d a n t , s'il d e m e u r e possible d ' e n t e n d r e les p a r e n t s des 

en fan t s et de d i scu te r avec eux de la nécess i té de la m e s u r e , il n'y a pas 

de ra ison d ' ag i r d a n s l ' u rgence , n o t a m m e n t lo r sque , c o m m e en l 'espèce, le 

d a n g e r é ta i t p r é sen t depu i s l o n g t e m p s dé jà . Il n ' ex i s ta i t donc aucune 

u rgence de n a t u r e à justifier l ' o rdonnance de référé pr ise pa r le t r ibuna l 

de d is t r ic t . 

100. La C o u r s 'est é g a l e m e n t p e n c h é e sur la m é t h o d e ut i l isée pour 

m e t t r e en œ u v r e la décis ion du t r ibuna l de dis t r ic t du 17 d é c e m b r e 2001. 

P r e n d r e b r u s q u e m e n t six en fan t s à leurs écoles respec t ives , l eur c rèche et 

chez eux p o u r les p lace r d a n s des in s t i t u t ions d o n t les coo rdonnées n 'ont 

pas é té c o m m u n i q u é e s , et i n t e rd i r e tou t con tac t e n t r e les en fan t s et les 

r e q u é r a n t s sont des m e s u r e s qui a l la ient au -de là des ex igences de la 

s i tua t ion et qu i ne s a u r a i e n t ê t r e cons idé rées c o m m e p r o p o r t i o n n é e s . 
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101. En par t icu l ie r , le fait de s ' e m p a r e r du bébé nouveau-né à l 'hôpital 

é ta i t u n ac te e x t r ê m e m e n t d u r qui a é té t r a u m a t i s a n t pour la m è r e et a mis 

sa s an t é phys ique et m e n t a l e à rude ép reuve . C e t t e m e s u r e a privé le 

nouveau-né d ' un contac t é t ro i t avec sa m è r e biologique ainsi q u e , c o m m e 

les r e q u é r a n t s l 'ont i nd iqué , des avan tages de l ' a l l a i t ement m a t e r n e l . Elle a 

é g a l e m e n t e m p ê c h é le pè re d ' ê t r e a u p r è s de sa fille ap r è s la na i ssance . Il 

n ' a p p a r t i e n t pas à la C o u r de p r e n d r e la place des au to r i t é s a l l e m a n d e s et 

de spécule r sur ce q u ' a u r a i t pu ê t r e la me i l l eu re solut ion pour l 'enfant 

d a n s ce cas par t icul ier . La C o u r est consc ien te des p rob lèmes auxque l s les 

au to r i t é s sont confrontées d a n s des s i tua t ions où il faut agi r d a n s l 'u rgence . 

Si r ien n 'es t fait, il existe un r i sque réel que l 'enfant subisse un pré judice et 

q u e les au to r i t é s a ien t à r épondre de leur inact ion. En revanche , si des 

m e s u r e s de p ro tec t ion sont pr ises , les au to r i t é s s 'exposent au r i sque de se 

voir r ep roche r une ingérence inacceptab le dans le droi t au respec t de la vie 

familiale. Toutefois , alors qu ' é t a i t envisagée u n e m e s u r e aussi d r a c o n i e n n e 

pour la m è r e , cons is tan t à la pr iver t o t a l e m e n t de son bébé j u s t e ap rès 

la na issance , il é ta i t du devoir des au to r i t é s na t iona les c o m p é t e n t e s de 

r eche rche r s'il n ' é ta i t pas possible, à un m o m e n t aussi c r i t ique de la vie 

des p a r e n t s et de l 'enfant , d 'agi r de m a n i è r e moins a t t e n t a t o i r e à la vie 

famil iale. 

102. C o m m e ind iqué plus h a u t ( p a r a g r a p h e 91) , il faut des ra isons 

e x t r a o r d i n a i r e m e n t impé r i euses pour q u ' u n bébé puisse ê t r e sous t ra i t à 

sa m è r e , con t r e le g ré de celle-ci, i m m é d i a t e m e n t a p r è s la na i s sance à la 

su i te d ' u n e p r o c é d u r e à laquel le ni la m è r e ni le pè r e n 'on t é té associés. 

103. La C o u r n 'es t pas conva incue q u e l ' ex is tence de tel les ra isons ait 

é té d é m o n t r é e q u a n t à la pe t i t e fille née à l 'hôpi ta l . Bien q u e la C o u r 

cons t i tu t ionne l l e fédéra le ait inf i rmé la décis ion l i t igieuse a d o p t é e pa r 

le t r i buna l de dis t r ic t de M u n s t e r le 17 d é c e m b r e 2001 , ce t t e d e r n i è r e 

con t i nue à fo rmer la base de la s é p a r a t i o n des r e q u é r a n t s et de leurs 

en fan t s depu i s le 18 d é c e m b r e 2001 . L ' expé r i ence ind ique que lorsque 

des en fan t s r e s t en t pr is en cha rge pa r l ' au to r i t é pub l ique p e n d a n t une 

longue pér iode , cela enc lenche un processus qu i les condui t vers u n e 

s é p a r a t i o n i r révers ib le d 'avec leur famil le . L o r s q u ' u n dé la i cons idé rab le 

s 'est écoulé d e p u i s le p l a c e m e n t des enfan t s , l ' in té rê t de ceux-ci à ne pas 

conna î t r e de nouveau c h a n g e m e n t de l eu r s i t ua t ion famil iale peu t l ' em­

p o r t e r sur l ' in térê t des p a r e n t s à voir la famille r éun i e . Les possibi l i tés 

de re t rouva i l l es d i m i n u e n t p r o g r e s s i v e m e n t et sont en fin de c o m p t e 

a n é a n t i e s lorsque les p a r e n t s biologiques et les enfan t s ne sont pas du 

tout au to r i sé s à se voir. Le fac teur t e m p s revêt donc une i m p o r t a n c e 

pa r t i cu l i è r e car tou t r e t a r d p rocédu ra l r i sque de t r a n c h e r en fait le 

p r o b l è m e en litige (H. c. Royaume-Uni, a r r ê t du 8 ju i l l e t 1987, série A 

n" 120, pp. 63-64, §§ 89-90). De surcro î t , la m e s u r e d r a c o n i e n n e q u e 

cons t i tua i t la sous t r ac t ion de la fille des r e q u é r a n t s à sa m è r e peu ap rè s 

la na issance ne pouvai t d ' a p r è s la C o u r q u e condu i r e à faire de l 'enfant 
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u n e é t r a n g è r e pour ses p a r e n t s et ses f rères et s œ u r s , et compor t a i t 

f o r cémen t le r i sque q u e les r e l a t ions famil ia les e n t r e les p a r e n t s et 

l 'enfant ne soient ef fec t ivement a m p u t é e s . De pa r leur effet i m m é d i a t et 

l eurs c o n s é q u e n c e s , les m e s u r e s pr ises sont donc difficiles à r ed re s se r . 

104. A la l u m i è r e de ce qui p r écède , la C o u r conclut q u e la décision 

a d o p t é e pa r le t r i buna l de dis t r ic t de M u n s t e r le 17 d é c e m b r e 2001, le 

fait q u e , sans jus t i f ica t ion , les r e q u é r a n t s n 'on t pas é té au to r i sés à 

pa r t i c ipe r au p rocessus décis ionnel ayan t abou t i à ce t t e décis ion, les 

m é t h o d e s ut i l isées pour m e t t r e en œ u v r e ce t t e d e r n i è r e , n o t a m m e n t 

l 'acte d r a c o n i e n cons i s t an t à r e t i r e r le bébé nouveau-né à sa m è r e peu 

a p r è s la na i s sance , et le c a r a c t è r e i r révers ib le de ces m e s u r e s , ne 

r eposa ien t pas su r des motifs p e r t i n e n t s et suff isants et ne s a u r a i e n t 

p a s s e r p o u r avoir é t é « n é c e s s a i r e s » d a n s u n e société d é m o c r a t i q u e . 

105. En c o n s é q u e n c e , il y a eu violat ion de l 'ar t icle 8 de la Conven t ion . 

Fai t en ang la i s , puis c o m m u n i q u e pa r écrit le 8 avril 2004, en 

app l ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

V incen t BERGER 

Greffier 

I r eneu CABRALBARRETO 

Prés iden t 
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SOMMAIRE.1 

Avocat condamné pour avoir critiqué une décision judiciaire 

Article 10 

Liberté d'expression - Avocat condamné pour avoir critiqué une décision judiciaire - Ingérence -
Prévue par la loi - Prévisibilité - Précision de la loi - Garantir l'autorité et l'impartialité du 
pouvoir judiciaire - Nécessaire dans une société démocratique - Intérêt général - Limites de la 
critique admissible à l'égard du pouvoir judiciaire - Contexte dans lequel les propos reprochés ont 
été exprimés - Propos publiés à l'insu de leur auteur et en partie démentis - Gravité de la peine 

* 

Le requérant est avocat. Alors qu'il était président de l'Union des avocats de 
Moldova, la Cour constitutionnelle déclara inconstitutionnelle la loi prévoyant 
l'affiliation obligatoire des avocats à l'union. Le requérant critiqua la décision de 
la Cour constitutionnelle au cours d'un entretien téléphonique avec un journaliste. 
Peu après, tin journal local publia un article sur la polémique déclenchée au sein de 
la profession d'avocat par la décision de la Cour constitutionnelle et y inséra 
quelques commentaires que le requérant avait livrés lors dudit entretien. Invité à 
s'expliquer par le président de la Cour constitutionnelle, le requérant déclara que 
ses propos avaient été publiés à son insu et que, de surcroît, ils avaient été déna­
turés et largement sortis de leur contexte. La Cour constitutionnelle, estimant que 
certaines des déclarations du requérant démontraient un manque de respect à son 
égard et une absence de considération pour sa décision, lui infligea une amende 
administrative équivalant à 36 euros. 

Article 10: le requérant a été condamné pour avoir affirmé dans une «interview» 
accordée à un journal qu'à la suite d'une décision de la Cour constitutionnelle 
«une anarchie complète [allait] s'installer dans la profession d'avocat» et que, 
dès lors, se posait la question de savoir si la Cour constitutionnelle était consti­
tutionnelle. Il a également été condamné pour avoir déclaré qu'il était probable 
que les juges de la Cour constitutionnelle «ne considéraient] pas la Cour euro­
péenne des Droits de l 'Homme comme une autorité». Une telle condamnation 
peut passer pour une ingérence dans l'exercice par le requérant de son droit au 
respect de sa liberté d'expression. L'ingérence était prévue par la loi. En effet, 
bien que les agissements incriminés ne fussent pas définis ou énumérés avec une 
précision absolue par la loi, le requérant pouvait raisonnablement prévoir, compte 
tenu de sa formation de juriste et de son expérience professionnelle en qualité de 
président du barreau, que ses propos étaient susceptibles de tomber sous le coup 
de l'article 82 du code de procédure constitutionnelle. L'ingérence poursuivait un 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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but légitime, à savoir garantir l'autorité et l 'impartialité du pouvoir judiciaire. 
Quant à sa nécessité clans une société démocratique, les déclarations du 
requérant portaient sur une question d'intérêt général et s'inscrivaient clans le 
cadre d'une vive polémique déclenchée parmi les avocats par une décision de la 
Cour constitutionnelle sur le statut de la profession qui mettait fin à l'organi­
sation des avocats en une structure unique, l'Union des avocats de Moldova, dont 
le requérant était le président. Dans ce contexte, la Cour estime que, même si les 
affirmations critiquées peuvent passer pour dénoter une certaine absence de 
considération à l'égard de la Cour constitutionnelle du fait de sa décision, elles ne 
peuvent être qualifiées ni de graves ni d'injurieuses à l'égard des juges de la Cour. 
En outre, étant donne que c'est la presse qui a repris les déclarations du requérant 
et que celui-ci a démenti par la suite une partie de ses propos, il ne saurait être 
tenu pour responsable de tout ce qui figurait dans l'«interview» publiée. Enfin, si 
l 'amende infligée au requérant représente une somme peu importante en soi, elle 
démontre l'intention de punir sévèrement l'intéressé, dès lors que la Cour consti­
tutionnelle s'est orientée vers le maximum de la peine prévue par la loi. Bref, il n'y 
avait pas «un besoin social impérieux» de restreindre la liberté d'expression du 
requérant, et les autorités nationales n'ont pas fourni des motifs «pertinents 
et suffisants» pour justifier l'ingérence. Le requérant n'ayant pas dépassé les 
limites de la critique permise par l'article 10 de la Convention, l'ingérence n'était 
pas «nécessaire dans une société démocratique». 
Conclusion : violation (six voix contre une). 

Article 41 : la Cour estime que le constat de violation suffit à réparer le dommage 
moral qu'a pu subir le requérant. 

J u r i s p r u d e n c e c i tée p a r la Cour 

Sunday Times c. Royaume-Uni (n" 1), arrêt du 26 avril 1979, série A n" 30 
Gmppera Radio AG et autres c. Suisse, arrêt du 28 mars 1990, série A n" 173 
Sunday Times c. Royaume-Uni (n" 2), arrêt du 26 novembre 1991, série A n" 217 
Casado Coca c. Espagne, arrêt du 24 février 1994, série A n" 285-A 
Schbpfer c. Suisse, arrêt du 20 mai 1998, Recueil des arrêts et décisions 1998-III 
Hertelc. Suisse, arrêt du 25 août \998,Recueil 1998-VI 
Nilsen eljoknsen c. Norvège [GC], n" 23 1 18/93, CEDH 1999-VIII 
Ialridisc. Grèce (satisfaction équitable) [GC], n" 31107/96, CEDH 2000-XI 
Nikula c. Finlande, n" 31611/96, CEDH 2002-11 
Perna c. Italie [GC], n" 48898/99, CEDH 2003-V 
Skalka c. Pologne, n" 43425/98, 27 mai 2003 
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En l'affaire Amihalachioaie c. Moldova, 
L a C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sect ion) , 

s i égean t en une c h a m b r e composée de : 

M M . J . - P . COSTA, président, 

L. LOUCAIDES, 

C. BÎRSAN, 

K. JUNGWIERT, 

V. BUTKEVYCH, 

M""' W. THOMASSEN, 

M. S. VAVLOVscm, juges, 

et de M. T . L . EARLY,greffier adjoint de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil les 3 février et 

23 m a r s 2004, 

Rend l 'a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l'affaire se t rouve une r e q u ê t e (n" 60115/00) 

d i r igée con t re la R é p u b l i q u e de Moldova et dont un r e s so r t i s san t de cet 

E t a l , M. G h e o r g h e Amiha lach ioa i e («le r e q u é r a n t » ) , a saisi la C o u r le 

14 ju i l l e t 2000 en ver tu de l 'ar t icle 34 de la Conven t i on de s auvega rde 

des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) , 

2. Le r e q u é r a n t est r e p r é s e n t é p a r M'* A. T â n a s e , avocat à Chis jnâu . 

Le g o u v e r n e m e n t moldave («le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son 

a g e n l , M. V. Pâr log , du m i n i s t è r e de la J u s t i c e . 

3. D a n s sa r e q u ê t e , M. A m i h a l a c h i o a i e a l léguai t une violat ion de son 

dro i t à la l iber té d ' express ion g a r a n t i pa r l 'ar t ic le 10 de la Conven t ion à 

ra ison de sa c o n d a m n a t i o n à payer une a m e n d e pour avoir c r i t iqué une 

décision de la C o u r cons t i tu t ionne l l e c o n c e r n a n t la cons t i l u t ionna l i t é 

d ' une loi sur l ' o rgan isa t ion de la profession d 'avocat . 

4. La r e q u ê t e a i n i t i a l e m e n t é t é a t t r i b u é e à la p r e m i è r e sect ion de la 

C o u r (ar t ic le 52 § 1 du r è g l e m e n t ) . 

5. Le 1 e r n o v e m b r e 2001 , la C o u r a modifié la composi t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La r e q u ê t e est ainsi échue à la 

d e u x i è m e sect ion tel le q u e r e m a n i é e (ar t ic le 52 § 1). Au sein de celle-ci a 

a lors é té cons t i t uée , c o n f o r m é m e n t à l 'ar t icle 26 § 1, la c h a m b r e cha rgée 

d ' en c o n n a î t r e (ar t ic le 27 § I de la C o n v e n t i o n ) . 

6. P a r une décision du 23 avril 2002, la c h a m b r e a déc la ré la r e q u ê t e 

p a r t i e l l e m e n t recevable . 

7. T a n t le r e q u é r a n t que le G o u v e r n e m e n t on t déposé des obser­

va t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 
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E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Le r e q u é r a n t est un res so r t i s san t moldave né en 1949 et r é s i d a n t à 

Ch i s jnâu (Moldova) . Avocat de son é t a t , il est p rés iden t de l 'Union des 

avocats de Moldova. 

9. En 2000, un g r o u p e de d é p u t é s et le m é d i a t e u r de la Moldova 

sa is i ren t la C o u r cons t i tu t ionne l l e d 'une except ion d ' i ncons t i t u t i onna l i t é 

de la loi n° 395-XIV sur l ' o rgan isa t ion de la profession d 'avoca t , qu i 

prévoyai t , e n t r e a u t r e s , l 'obl igat ion pour tous les avocats e x e r ç a n t en 

Moldova de faire p a r t i e de l 'Union des avocats , fo rmée de tous les 

avocats inscri ts d a n s les di f férents b a r r e a u x du pays. Ils fa isa ient valoir 

q u e l 'affiliation obl iga to i re des avocats à ce t t e union é ta i t c o n t r a i r e au 

droi t à la l iber té d 'assoc ia t ion g a r a n t i pa r la C o n s t i t u t i o n moldave . 

10. Aprè s avoir recuei l l i , e n t r e a u t r e s , l'avis de l 'Union des avocats , qu i 

e s t i m a q u e la loi é ta i t conforme à la C o n s t i t u t i o n , la C o u r cons t i tu t ion­

nelle r end i t le 15 février 2000 u n e décision déc l a r an t incons t i tu t ionne l l e s 

les d isposi t ions prévoyant l 'affiliation obl iga to i re des avoca ts à l 'Union des 

avocats de Moldova. 

11. D a n s un e n t r e t i e n t é l é p h o n i q u e avec A.M., j o u r n a l i s t e au j o u r n a l 

Economiceskoe Obozrenie («L 'Analyse é c o n o m i q u e » ) , le r e q u é r a n t c r i t i qua la 

décision de la C o u r cons t i t u t ionne l l e . 

12. D a n s le n u m é r o de février 2000 dudi t j o u r n a l , A.M. publ ia un 

ar t ic le su r la p o l é m i q u e déc lenchée p a r m i les avocats p a r la décision de 

la C o u r cons t i tu t ionne l l e du 15 février 2000. Il faisait n o t a m m e n t é t a t de 

son e n t r e t i e n t é l é p h o n i q u e avec le r e q u é r a n t d a n s les t e r m e s s u i v a n t s : 

«(...) Après que la décision de la Cour constitutionnelle a été rendue publique, 

Economiceskoe Obozrenie a posé quelques cpiestions au président de l'Union des avocats, 

M. Gheorghe Amihalachioaie. Si ses commentaires sont teintés d'émotion, c'est sans 

doute parce qu'ils ont été formulés à chaud : 

«A cause de la décision de la Cour constitutionnelle, une anarchie complète va 

s'installer dans la profession d'avocat, a dit M. Amihalachioaie. Vous verrez ce qui 

se passera d'ici un an. A partir d'aujourd'hui, il n'y a plus de système unique 

d'organisation de la profession, ni d'Etat unitaire. Nous nous sommes habitués à 

cela — il est plus facile de vivre et de travailler dans le chaos. Les taxes ne sont pas 

payées, il n'y a pas de contrôle et, par conséquent, pas d 'éthique, pas de discipline et 

pas de responsabilité. 

A la lumière de ce qui précède, une question se pose: la Cour constitutionnelle 

est-elle constitutionnelle? En 1990, les Nations unies ont adopté les Principes de 

base relatifs au rôle du barreau, parfaitement garantis dans notre droit. Partout 

clans le monde, le métier d'avocat est indépendant. En Moldova, il est subordonné 
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au pouvoir executif, c'est-à-dire au ministère de la Justice. Cela représente une 

sérieuse violation des principes démocratiques fondamentaux ! 

La Cour constitutionnelle n'a pas pris en compte les exemples spécifiques de la 

jurisprudence de la G o u r d e Strasbourg invoqués dans les observations présentées 

par l'Union des avocats. Probablement que les juges de la Cour constitutionnelle ne 

considèrent pas la Cour européenne des Droits de l 'Homme comme une autorité. 

Dois-jc présumer qu'ils ont acquis plus d'expérience en cinq tins que les juges de 

Strasbourg en cinquante ans? Nous allons certainement informer le Conseil de 

l'Europe que la Moldova ne respecte pas la jurisprudence et les exigences de la 

Cour européenne des Droits de l 'Homme. » 

Selon les termes employés par M. Amihalachioaie, les avocats ont toujours été 

considérés comme figurant au premier rang des juristes : «Malgré tout, même après la 

décision de la Cour constitutionnelle, le corps des avocats reste un pouvoir. »> (...) » 

13. Pa r u n e l e t t r e du 18 février 2000, le p rés iden t de la Cour 

cons t i t u t ionne l l e in fo rma le r e q u é r a n t q u e , c o m p t e t enu de ses propos 

r a p p o r t é s d a n s le j o u r n a l Economiceskoe Obozrenie, la q u e s t i o n d ' une 

possible absence de cons idé ra t ion pour la Cour , au sens de l 'a r t ic le 82 

§ 1 e) du code de p r o c é d u r e cons t i t u t ionne l l e , pouvai t se poser , et il 

l ' invita à p r é s e n t e r des obse rva t ions écr i tes sur ce point dans un dé la i de 

dix j o u r s . 

14. Le 28 février 2000, le r e q u é r a n t p r é s e n t a les observa t ions 

d e m a n d é e s . Il y ind iqua qu ' i l avait appr i s la publ icat ion de ses propos par 

le biais de ladi te l e t t r e du 18 février 2000 et conf i rma qu ' i l avait eu avec 

le j o u r n a l i s t e A.M. une longue conversa t ion t é l éphon ique au sujet de la 

décision du 15 février 2000. Il soul igna toutefois que ses p ropos ava ien t é té 

d é n a t u r é s et l a r g e m e n t sort is de leur con tex te . Il a jouta q u e si A.M. lui 

avait p r é s e n t é l 'ar t icle avant de le publ ier , il au ra i t s o i g n e u s e m e n t vérifié 

la m a n i è r e don t ses propos y é t a i en t p r é s e n t é s et en au ra i t donc a s sumé 

l ' en t iè re responsabi l i t é . 

15. Le 6 m a r s 2000, la C o u r cons t i t u t ionne l l e r end i t , en appl ica t ion des 

a r t ic les 81 et 82 du code de p r o c é d u r e cons t i tu t ionne l l e , une décision 

définit ive inf l igeant au r e q u é r a n t u n e a m e n d e a d m i n i s t r a t i v e s 'é levant à 

360 lei moldaves ( l ' équiva lent de 36 eu ros ) . 

Elle c o n s t a t a q u e , d a n s l ' in terview s u s m e n t i o n n é e , le r e q u é r a n t avait 

d é c l a r é : «A cause d e la décis ion de la C o u r cons t i t u t i onne l l e , u n e 

a n a r c h i e c o m p l è t e va s ' ins ta l le r d a n s la profession d 'avocat (...) une 

ques t i on se pose : la C o u r cons t i tu t ionne l l e est-el le cons t i t u t ionne l l e ? (...) 

les j u g e s de la C o u r cons t i tu t ionne l l e ne cons idè ren t pas la C o u r 

e u r o p é e n n e des Dro i t s de l ' H o m m e c o m m e u n e a u t o r i t é . » Elle j u g e a que 

ces a f f i rmat ions d é m o n t r a i e n t un m a n q u e de respec t du r e q u é r a n t à 

l ' égard de la C o u r cons t i t u t ionne l l e et de sa décis ion. 

16. La décision de la C o u r cons t i tu t ionne l l e é t a n t défini t ive, le 

r e q u é r a n t versa le 7 ju i l le t 2000 la s o m m e de 360 lei sur le c o m p t e du 

min i s t è r e des F inances . 
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II. LE D R O I T I N T E R N E P E R T I N E N T 

17. Les d isposi t ions p e r t i n e n t e s du code de p r o c é d u r e cons t i t u t ion ­

nelle se l isent ainsi : 

Article 81 § 1 

«Afin de protéger la dignité des juges de la Cour constitutionnelle et des participants 

à la procédure, et afin d'assurer les conditions appropriées à l'exercice de la justice 

constitutionnelle, la Cour peut prendre les mesures prévues à l'article 82. » 

Article 82 

« 1. Afin d'assurer le bon fonctionnement de la justice constitutionnelle, la Cour peut 

infliger une amende administrative maximale de 25 fois le montant du salaire mensuel 

minimum dans les cas suivants: 

a) déclarations inconstitutionnelles, quel que soit leur mode d'expression; 

b) ingérence dans l'activité procédurale des juges de la Cour constitutionnelle, 

tentative d'influencer ceux-ci par des moyens sortant du cadre procédural ; 

c) refus, sans motif sérieux, de se conformer aux injonctions des juges de la Cour 

selon les modalités prévues et dans le délai imparti , et non-exécution des arrêts et des 

avis de la Cour ; 

d) violation du serinent judiciaire; 

e) manque de respect envers la Cour constitutionnelle, à savoir refus d'obéir aux 

ordres du président, infraction à la discipline et accomplissement d 'autres actes 

démontrant une absence manifeste de considération pour la Cour et sa procédure. 

18. L 'ar t ic le 4 de la loi n" 243-XIII du 26 octobre 1994 sur la presse se 

lit ainsi : 

« Les publications périodiques (...) publient (les documents et informations en fonction 

de leurs propres appréciations niais en tenant compte de ce que l'exercice de ces libertés, 

comportant des droits et devoirs, est soumis à certaines formalités, conditions, restric­

tions ou sanctions prévues par la loi, qui constituent des mesures nécessaires, dans une 

société démocratique, à la sécurité nationale, à l'intégrité territoriale ou à la sûreté 

publique, à la défense de l'ordre et à la prévention du crime, à la protection de la santé 

ou de la morale, à la protection de la réputation ou des droits d'autrui, pour empêcher la 

divulgation d'informations confidentielles ou pour garantir l 'autorité et l'impartialité du 

pouvoir judiciaire. » 
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E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 10 DE LA 

C O N V E N T I O N 

19. Le r e q u é r a n t e s t ime que sa c o n d a m n a t i o n cons t i tue une ingérence 

injustifiée d a n s l 'exercice p a r lui de son droi t à la l iber té d ' express ion . Il 

invoque l 'ar t icle 10 de la C o n v e n t i o n , aux t e r m e s d u q u e l : 

« I. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 

d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées 

sans qu'il puisse y avoir ingérence d'autorités publiques et sans considération de 

frontière. (...) 

2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 

soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 

constituent des mesures nécessaires, dans une société démocratique, (...) pour garantir 

l 'autorité et l 'impartialité du pouvoir judiciaire.» 

A. Arguments des parties 

/. Le requérant 

20. Le r e q u é r a n t sou t i en t que ladi te i ngé rence n ' é t a i t ni « p r é v u e pa r 

la loi» ni «néces sa i r e d a n s une société d é m o c r a t i q u e ». 

21 . Il cons idère tout d ' abo rd q u e l 'ar t icle 82 du code de p r o c é d u r e 

cons t i tu t ionne l l e ne r empl i t pas l 'exigence de prévisibi l i té de la loi, du 

fait qu ' i l ne définit pas avec assez de c la r t é les ac tes suscept ib les de 

t o m b e r sous le coup d ' une sanc t ion a d m i n i s t r a t i v e . Il lui pa ra î t en pa r t i ­

cul ier difficile de d é t e r m i n e r à p a r t i r du libellé de l 'ar t icle 82 si sont seuls 

suscept ib les d ' ê t r e r é p r i m é s les faits c o m m i s p e n d a n t une aud ience 

devan t la C o u r cons t i t u t ionne l l e , ou si t o m b e n t sous le coup de ce t t e 

d isposi t ion tous ac tes e x p r i m a n t u n e absence de cons idé ra t ion à l ' égard 

de la C o u r et de sa p r o c é d u r e . 

22. Il a l lègue é g a l e m e n t qu ' i l n ' a pas c r i t iqué la C o u r cons t i tu t ionne l l e 

ou ses j u g e s en géné ra l , ma i s q u e , dans le c a d r e d ' un large d é b a t p o r t a n t 

su r l ' o rgan isa t ion de la profession d 'avocat , il a d é s a p p r o u v é la décision 

prise p a r c e t t e ju r id i c t ion . Dès lors, il e s t ime que la sanc t ion qui lui a é té 

infligée n ' é t a i t pas nécessa i re d a n s u n e socié té d é m o c r a t i q u e . 

2. Le Gouvernement 

23. Le G o u v e r n e m e n t a d m e t qu' i l y a eu a t t e i n t e au dro i t du r e q u é ­

ran t à la l iber té d ' express ion , mais il cons idère q u e l ' ingérence incri­

m i n é e rempl i s sa i t les exigences du p a r a g r a p h e 2 de l 'ar t ic le 10 de la 

Conven t i on . 
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Il sou t i en t d ' e m b l é e q u e l 'ar t icle 82 du code de p r o c é d u r e const i­

tu t ionne l l e r épond au c r i t è re de prévisibi l i té dès lors qu ' i l est i n t e r p r é t é 

à la l umiè r e de l 'ar t icle 81 , qui prévoit que la C o u r cons t i t u t ionne l l e peu t 

p r e n d r e des m e s u r e s a t t e n t a t o i r e s à la l iber té d ' express ion pour p r o t é g e r 

la d ign i té de ses j u g e s et g a r a n t i r les condi t ions a p p r o p r i é e s à l 'exercice de 

la just ice cons t i t u t ionne l l e . 

O r , c o m p t e t enu de la fonction de l ' in té ressé et de son expér i ence 

profess ionnel le , le G o u v e r n e m e n t e s t ime q u e le r e q u é r a n t a u r a i t pu se 

r e n d r e c o m p t e q u e l ' au to r i t é de la C o u r cons t i tu t ionne l l e devai t ê t r e 

r e spec tée non s e u l e m e n t au cours des aud iences , ma i s aussi en d e h o r s de 

celles-ci. 

24. Le G o u v e r n e m e n t sou t i en t que l ' ingérence é ta i t jus t i f iée pa r le 

souci de g a r a n t i r l ' au to r i t é et l ' impar t i a l i t é du pouvoir judicia i re et 

qu 'e l l e é ta i t nécessa i re d a n s u n e société d é m o c r a t i q u e du fait que le 

r e q u é r a n t avait dépassé les l imi tes de la c r i t ique admiss ib le , ses propos 

é t a n t d i f famato i res et of fensants à l ' égard des juges de la C o u r const i ­

tu t ionne l l e et de la C o u r e l l e - m ê m e . Il soul igne q u ' e n sa qua l i t é d 'avocat 

le r e q u é r a n t é ta i t t enu à u n e obl igat ion de réserve envers le pouvoir 

judicia i re et q u e , dès lors, sa l ibe r té d ' express ion é ta i t plus r e s t r e i n t e . 

B. Appréciation de la Cour 

/. Pri n cipes gén éra ux 

25. La C o u r rappe l le q u ' u n e « lo i» au sens de l 'ar t icle 10 § 2 de la Con­

ven t ion est u n e n o r m e énoncée avec assez de précis ion p o u r p e r m e t t r e au 

ci toyen de rég le r sa condu i t e et de prévoir , à un d e g r é r a i sonnab le d a n s les 

c i r cons tances de la cause , les conséquences pouvant r é su l t e r d ' un ac te 

d é t e r m i n é . Toutefo is , ces n o r m e s n 'on t pas besoin d ' ê t r e prévisibles avec 

u n e c e r t i t u d e abso lue , m ê m e si pare i l le c e r t i t u d e est souha i t ab l e , ca r le 

droi t doit savoir s ' a d a p t e r aux c h a n g e m e n t s de s i tua t ion . Aussi beaucoup 

d e lois se servent -e l les , pa r la force des choses , de formules plus ou moins 

vagues dont l ' i n t e rp r é t a t i on et l ' appl ica t ion d é p e n d e n t de la p r a t i q u e 

(Sunday T i m e s c. Royaume-Uni (n" 1), a r r ê t du 26 avril 1979, sér ie A n" 30, 

p. 3 1 , § 49, et Herlel c. Suisse, a r r ê t du 25 aoû t 1998, Recueil des arrêts et 

décisions 1998-VI, pp . 2325-2326, § 35). 

26. Le d e g r é de précis ion d é p e n d d a n s u n e la rge m e s u r e du c o n t e n u du 

t ex t e en cause , du d o m a i n e qu ' i l couvre ainsi que du n o m b r e et de la 

qua l i t é de ses d e s t i n a t a i r e s (Groppera Radio AG et autres c. Suisse, a r r ê t du 

28 m a r s 1990, sér ie A n" 173, p. 26, § 68) . 

27. La C o u r rappe l le ensu i t e q u e le s t a t u t spécif ique des avocats leur 

fait occuper u n e posi t ion c e n t r a l e d a n s l ' admin i s t r a t i on de la j u s t i ce , 

c o m m e i n t e r m é d i a i r e s e n t r e les jus t i c iab les et les t r i b u n a u x , ce qu i 
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expl ique les n o r m e s de condu i t e imposées en g é n é r a l aux m e m b r e s d u 

b a r r e a u (Casado Coca c. Espagne, a r r ê t du 24 février 1994, série A n" 285-A, 

p. 2 1 , § 5 4 ) . 

28 . Tou te fo i s , c o m m e la C o u r a déjà eu l 'occasion de l 'aff i rmer, la 

l iber té d ' express ion vaut auss i p o u r les avoca ts , qu i ont le dro i t de se 

p r o n o n c e r p u b l i q u e m e n t sur le f o n c t i o n n e m e n t de la j u s t i c e , mais dont la 

c r i t ique ne saura i t f ranchir c e r t a i n e s l imi tes . P a r a i l leurs , l ' a r t ic le 10 

p ro t ège non s e u l e m e n t la s u b s t a n c e des idées et i n fo rma t ions e x p r i m é e s , 

mais aussi leur m o d e d ' express ion . A cet éga rd , il convient de t en i r c o m p t e 

de l 'équi l ibre à m é n a g e r e n t r e les divers i n t é r ê t s e n j e u , p a r m i lesquels 

figurent le droi t du public à ê t r e informé sur les ques t i ons qui t ouchen t 

au f o n c t i o n n e m e n t d u pouvoir j ud i c i a i r e , les impéra t i f s d ' u n e bonne a d m i ­

n i s t r a t i on de la j u s t i ce et la d ign i t é de la profession d 'avocat {Scho'pfer 

c. Suisse, a r r ê t du 20 ma i \W&,Recueil 1998-111, pp . 1053-1054, § 33). 

29. Si les E t a t s c o n t r a c t a n t s j ou i s s en t d ' u n e c e r t a i n e m a r g e d ' a p p r é ­

c ia t ion p o u r j u g e r d e la nécess i té d ' u n e i ngé rence en la m a t i è r e , u n e te l le 

m a r g e se double d ' un con t rô le e u r o p é e n p o r t a n t à la fois sur la loi et sur 

les décis ions qui l ' app l iquen t (Sunday T i m e s c. Royaume-Uni (n° 2), a r r ê t du 

26 n o v e m b r e 1991, série A n" 217, pp. 28-29, § 50) . 

30. D a n s l 'exercice de son con t rô l e , la C o u r doit ana lyse r l ' i ngérence 

l i t igieuse à la l umiè r e de l ' ensemble de l 'affaire, y compr i s la t e n e u r des 

propos du r e q u é r a n t et le con t ex t e d a n s lequel ils ont é té e x p r i m é s , 

pour d é t e r m i n e r si elle é ta i t « fondée su r u n besoin social i m p é r i e u x » e t 

« p r o p o r t i o n n é e au but l ég i t ime poursu iv i» et si les moti fs invoqués pa r 

les a u t o r i t é s na t i ona l e s pour la jus t i f ie r a p p a r a i s s e n l « p e r t i n e n t s e t 

suff isants» (Sunday T i m e s (n° 2), ibidem, et Nikula c. Finlande, n" 31611/96, 

§ 4 4 , C E D H 2002-11). 

2. Application en l'espèce des principes susmentionnés 

31 . La C o u r no t e q u e le r e q u é r a n t a é té c o n d a m n é p o u r avoir affirmé 

d a n s u n e « in te rv iew » accordée à un j o u r n a l q u ' à la sui te d ' une décis ion de 

la C o u r cons t i t u t i onne l l e « u n e a n a r c h i e c o m p l è t e [al lai t] s ' ins ta l le r d a n s 

la profession d 'avocat » et que , dès lors, se posai t la ques t i on de savoir si la 

C o u r cons t i t u t ionne l l e é ta i t cons t i t u t i onne l l e . Le r e q u é r a n t a é g a l e m e n t 

é t é c o n d a m n é pour avoir déc la ré qu ' i l é ta i t p robab le q u e les j u g e s d e la 

C o u r cons t i tu t ionne l l e « n e c o n s i d é r a i e n t ] pas la C o u r e u r o p é e n n e des 

Dro i t s de l ' H o m m e c o m m e une a u t o r i t é » . 

O r une telle c o n d a m n a t i o n peu t passe r pour une ingé rence d a n s 

l 'exercice pa r l ' in té ressé de son dro i t au respec t de sa l iber té d ' exp re s ­

sion, tel q u e g a r a n t i par l 'ar t ic le 10 de la Conven t i on . 

32. La C o u r cons idère d ' e m b l é e q u e l ' ingérence en ques t i on é ta i t 

« p r é v u e pa r la loi», au sens d u second p a r a g r a p h e de l 'ar t icle 10 de la 

Conven t i on . A cet éga rd , elle relève q u e la con t rove r se e n t r e les pa r t i e s 
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por te en l 'occur rence sur l ' i n t e rp ré t a t ion ex lens ive ou res t r ic t ive de 

l 'ar t ic le 82 du code de p r o c é d u r e cons t i t u t ionne l l e , qu i définit les ac tes 

suscept ib les de t o m b e r sous le coup d ' u n e sanc t ion a d m i n i s t r a t i v e . 

33 . La C o u r note que le libellé de cet a r t ic le con t i en t u n e disposi t ion 

g é n é r a l e , selon laquel le sont punis d ' a m e n d e les faits qui e x p r i m e n t u n e 

absence de cons idé ra t ion mani fes te à l ' égard de la C o u r cons t i t u t ionne l l e 

et de sa p r o c é d u r e . 

Elle cons idè re q u e , b ien q u e les a g i s s e m e n t s i nc r iminés ne soient pas 

définis ou é n u m é r é s avec une précis ion abso lue pa r la loi, le r e q u é r a n t 

pouvai t r a i s o n n a b l e m e n t prévoir , c o m p t e t enu de sa fo rma t ion de jur i s te 

et de son expé r i ence profess ionnel le en q u a l i t é de p rés iden t du b a r r e a u , 

q u e ses propos é t a i e n t suscept ib les de t o m b e r sous le coup de la dispo­

sit ion p réc i t ée du code de p r o c é d u r e cons t i t u t ionne l l e . 

34. Elle e s t ime é g a l e m e n t que l ' ingérence l i t igieuse poursuivai t un but 

l ég i t ime , pu i sque aussi b ien elle é ta i t jus t i f iée p a r le souci de g a r a n t i r 

l ' au to r i t é et l ' impar t i a l i t é du pouvoir j ud i c i a i r e , au sens du second 

p a r a g r a p h e de l 'ar t ic le 10 de la Conven t i on . Res te à savoir si elle é ta i t 

«néces sa i r e d a n s une société d é m o c r a t i q u e ». 

35. La C o u r relève que les déc l a r a t i ons du r e q u é r a n t p o r t a i e n t sur une 

q u e s t i o n d ' i n t é r ê t g é n é r a l et qu ' e l l e s s ' inscr ivaient d a n s le cad re d ' une 

vive p o l é m i q u e déc l enchée p a r m i les avocats pa r une décision de la C o u r 

cons t i tu t ionne l l e sur le s t a t u t de la profession et qu i m e t t a i t fin à l 'orga­

nisa t ion des avocats en une s t r u c t u r e u n i q u e , l 'Union des avocats de 

Moldova, dont le r e q u é r a n t é ta i t le p r é s i d e n t . 

36. D a n s ce c o n t e x t e , la C o u r j u g e q u e , m ê m e si ces a f f i rmat ions 

peuven t passer pour d é n o t e r une c e r t a i n e absence de cons idé ra t ion à 

l ' égard de la C o u r cons t i tu t ionne l l e du fait de sa décision, elles ne 

peuven t ê t r e qual i f iées ni de graves ni d ' in ju r ieuses à l ' égard des j u g e s de 

la C o u r (voir, mutalis mutandis, Skalka c. Pologne, n" 43425/98 , § 34 , 27 m a i 

2003 ; Perna c. Italie [ G C ] , n" 48898/99, § 47, C E D H 2003-V ; Nikula p réc i té , 

§§ 48 , 52) . 

37. En o u t r e , c o m p t e t enu du fait q u e c'est la presse qu i a repr i s les 

déc l a r a t i ons du r e q u é r a n t et q u e celui-ci a d é m e n t i pa r la su i te une 

p a r t i e de ses p ropos ( p a r a g r a p h e 14 c i -dessus) , la C o u r e s t ime qu ' i l 

ne s au ra i t ê t r e t enu pour responsab le de tout ce qui f igurai t d a n s 

l ' « in t e rv i ew» pub l i ée . 

38. Enfin, la C o u r soul igne q u e si l ' a m e n d e — 360 Ici, soit l ' équiva lent 

d e 36 E U R - infligée a u r e q u é r a n t r e p r é s e n t e u n e s o m m e peu i m p o r t a n t e 

en soi elle n ' en est pas moins symbol ique et d é m o n t r e l ' i n ten t ion de pun i r 

s é v è r e m e n t le r e q u é r a n t , dès lors q u e la C o u r cons t i t u t ionne l l e s 'est 

o r i e n t é e vers le m a x i m u m de la pe ine p révue pa r la loi. 

39. Eu éga rd à ces cons idé ra t ions , la C o u r e s t ime qu ' i l n 'y avai t pas 

« u n besoin social i m p é r i e u x » de r e s t r e i n d r e la l iber té d ' express ion du 

r e q u é r a n t et q u e les a u t o r i t é s na t iona le s n 'on t pas fourni des motifs 
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« p e r t i n e n t s et suff isants» pour la jus t i f ie r . Le r e q u é r a n t n ' ayan t pas 

dépassé les l imi tes de la c r i t ique p e r m i s e pa r l 'ar t icle 10 de la 

C o n v e n t i o n , on ne saura i t cons idé re r que l ' ingérence i nc r iminée é ta i t 

«néces sa i r e d a n s une société d é m o c r a t i q u e » . 

40. P a r t a n t il y a eu viola t ion de l 'ar t icle 10 de la Conven t i on . 

II. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

4 1 . Aux t e r m e s de l 'ar t icle 41 de la Conven t ion , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une satis­

faction équitable. » 

A. Dommage 

42. Le r e q u é r a n t sollicite l 'octroi de 100 000 euros ( E U R ) en répa­

r a t i o n du d o m m a g e m o r a l q u e lui au ra i t causé sa c o n d a m n a t i o n du fait 

de l ' a t t e in t e grave ainsi po r t ée à sa r é p u t a t i o n d 'avocat et de p rés iden t 

de l 'Union des avocats . 

43 . Le G o u v e r n e m e n t cons idè re q u e la s o m m e d e m a n d é e p a r le r e q u é ­

r a n t à ce l i t re est e x a g é r é e . Il a joute q u e , de tou te m a n i è r e , le s imple 

cons ta t d ' u n e violat ion de l 'ar t ic le 10 fourni ra i t en soi une sat isfact ion 

équ i t ab l e suff isante . 

44. La C o u r e s t ime avec le G o u v e r n e m e n t q u e le cons ta t de violat ion 

r e p r é s e n t e en soi u n e sa t is fact ion équ i t ab le suffisante pour tou t d o m m a g e 

mora l é v e n t u e l l e m e n t subi p a r l ' i n t é ressé . 

B. Frais et dépens 

45 . Le r e q u é r a n t r é c l a m e 2 000 dol lars a m é r i c a i n s , soit l ' équ iva len t de 

1 670 E U R , au t i t r e des hono ra i r e s d 'avocat devan t la C o u r . Il s ' appuie sur 

la conven t ion d ' h o n o r a i r e s conclue pa r lui avec son avocat et en ve r tu de 

laquel le ladi te s o m m e ne devena i t exigible q u e s'il o b t e n a i t gain de cause 

devan t la Cour . Il soul igne q u e la conclusion de ce type de conven t ion est 

une p r a t i q u e c o u r a n t e p a r m i les avocats moldaves . 

46. Le G o u v e r n e m e n t s 'élève con t re ce t t e p r é t e n t i o n , faisant valoir 

q u e la s o m m e d e m a n d é e est excessive et q u e les frais en ques t i on n 'ont 

n u l l e m e n t é té p rouvés . 

47. La C o u r n ' a pas à s ' e x p r i m e r sur la conven t ion en cause . Selon 

sa j u r i s p r u d e n c e , elle doit r e c h e r c h e r si les frais et d é p e n s don t le 

r e m b o u r s e m e n t est r é c l a m é ont é té r é e l l e m e n t exposés pa r le r e q u é r a n t , 

s'ils c o r r e s p o n d a i e n t à une nécess i té et s'ils sont r a i sonnab les q u a n t à leur 
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t a u x (Nilsen etJohnsen c. Norvège [ G C ] , n" 23118/93 , § 62, C E D H 1999-VIII). 

Elle peu t se fonder à cet é g a r d sur des é l é m e n t s tels q u e le n o m b r e 

d ' h e u r e s de t ravai l de l 'avocat et le ta r i f hora i re r éc l amé (Iatridis c. Grèce 

(sat isfact ion équ i t ab le ) [ G C ] , n° 31107/96, § 55 , C E D H 2000-XI) . 

En l 'espèce, toutefois , le r e q u é r a n t n ' a déposé a u c u n jus t i f ica t i f à 

l ' appui de ses p r é t e n t i o n s . La C o u r décide donc de ne lui a l louer a u c u n e 

s o m m e de ce chef. 

P A R C E S M O T I F S , L A C O U R 

1. Dit, pa r six voix c o n t r e une , qu ' i l y a eu viola t ion de l 'ar t icle 10 de la 

Conven t i on ; 

2. Dit, pa r cinq voix con t r e d e u x , q u e le cons ta t d ' u n e viola t ion fourni t en 

soi u n e sa t is fact ion équ i t ab le suff isante pour le d o m m a g e mora l 

é v e n t u e l l e m e n t subi p a r le r e q u é r a n t ; 

3. Rejette, pa r cinq voix con t r e deux , la d e m a n d e de sat isfact ion équ i t ab l e 

pour le su rp lus . 

Fait en f rançais , puis c o m m u n i q u é pa r écri t le 20 avril 2004, en 

appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

Lawrence EARLY J e a n - P a u l COSTA 

Greffier adjoint P rés iden t 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opinions s épa rée s 

su ivan tes : 

- op in ion en pa r t i e c o n c o r d a n t e et en pa r t i e d i s s iden te de 

M. Louca ides ; 

- opinion en pa r t i e c o n c o r d a n t e et en pa r t i e d i s s iden te de 

M""' T h o m a s s e n ; 

- opin ion d i s s iden te de M. Pavlovschi . 

J . -P .C . 

T.L.E. 
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O P I N I O N E N P A R T I E C O N C O R D A N T E 

E T E N P A R T I E D I S S I D E N T E D E M . L E J U G E E O U C A I D E S 

(Traduction) 

J e p a r t a g e l 'avis de la ma jo r i t é selon lequel il y a eu violat ion de 

l 'ar t ic le 10 de la Conven t i on en l 'espèce, ma i s m o n r a i s o n n e m e n t est 

différent du s ien. En r é s u m é , j ' e s t i m e q u e la res t r ic t ion p révue dans la 

loi p e r t i n e n t e , a p p l i q u é e au r e q u é r a n t sous la forme d ' une a m e n d e 

a d m i n i s t r a t i v e pa rce qu ' i l avait t enu lors d ' un e n t r e t i e n c e r t a i n s propos 

au sujet d ' u n e décis ion de la C o u r cons t i t u t ionne l l e , n ' é t a i t pas d i rec te ­

m e n t liée au bu t lég i t ime c o r r e s p o n d a n t , à savoir g a r a n t i r l ' au to r i t é et 

l ' impar t i a l i t é du pouvoir j ud i c i a i r e , et a é té au-de là de ce qui é ta i t 

nécessa i re p o u r a t t e i n d r e ce bu t . En c o n s é q u e n c e , j e pense q u e la res t r ic ­

t ion législat ive en ques t i on ne sau ra i t ê t r e e l l e -même cons idérée c o m m e 

visant pare i l but . 

Selon u n p r inc ipe d ' i n t e r p r é t a t i o n de la Conven t i on f e r m e m e n t é tabl i , 

les r es t r i c t ions aux dro i t s et l iber tés é n u m é r é s d a n s celle-ci doivent ê t r e 

compr i ses de m a n i è r e s t r ic te et é t ro i t e . C o m m e la C o m m i s s i o n l 'a fait 

observer d a n s l 'affaire Sunday T i m e s (série B n" 28, p . 64, § 194), dans le 

con t ex t e de la Conven t ion , une i n t e r p r é t a t i o n s t r ic te des clauses 

d ' excep t ion signifie 

«qu'aucun autre critère que ceux mentionnes dans la clause d'exception elle-même 

ne peut justifier une restriction quelle qu'elle soit et que ces critères à leur tour doivent 

être interprétés de manière telle que le sens des mots ne soit pas élargi au-delà de leur 

acception habituelle». 

En d e h o r s de ce pr inc ipe d ' i n t e r p r é t a t i o n , deux fac teurs p ropres à 

l 'ar t icle 10 e n c a d r e n t la n a t u r e et la p o r t é e du bu t au to r i sé p o u r la 

res t r i c t ion à l ' é tude . Il s 'agit p r e m i è r e m e n t de la condi t ion vou lan t q u e la 

r e s t r i c t ion soit «néces sa i r e d a n s u n e société d é m o c r a t i q u e » et d e u x i è m e ­

m e n t du concept d ' « a u t o r i t é » du pouvoir j ud ic i a i r e pour la défense de 

laquel le la r e s t r i c t ion peu t ê t r e a p p l i q u é e . 

La ques t ion de savoir si une loi qui l imi te l 'un des dro i t s g a r a n t i s pa r la 

Conven t i on vise en réa l i té u n bu t au to r i s é doi t , à m o n avis, tou jours ê t re 

e x a m i n é e à l ' aune des ex igences d ' une société d é m o c r a t i q u e m o d e r n e . Il 

ne suffit pas q u ' u n e loi p révoyant u n e telle r e s t r i c t ion invoque l 'un des 

objectifs pour lesquels la res t r ic t ion p e r t i n e n t e est p e r m i s e . La ques t ion 

de fond doit tou jours d e m e u r e r celle de savoir si la res t r i c t ion est réel le­

m e n t nécessa i re p o u r a t t e i n d r e ce bu t en t e n a n t c o m p t e des condi t ions 

ac tue l les d 'exerc ice de la d é m o c r a t i e . Si la r e s t r i c t ion va au-de là de ce 

qui est nécessa i re pour le but r e che rché ou si elle ne fait que servir ce bu t 

i n c i d e m m e n t ou i n d i r e c t e m e n t , elle ne peu t passer pour nécessa i re dans 
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une société d é m o c r a t i q u e afin d ' a t t e i n d r e ce bu t , et il y a donc lieu de 

cons idé re r qu 'e l l e ne relève pas de la c lause d ' excep t ion c o r r e s p o n d a n t e . 

En l 'espèce, la p a r t i e p e r t i n e n t e de la d isposi t ion légale en ve r tu de 

laquel le le r e q u é r a n t a é té s anc t i onné est la su ivan te : 

«Afin d'assurer le bon fonctionnement de la justice constitutionnelle, la Cour peut 

infliger une amende administrative maximale de 25 fois le montant du salaire mensuel 

minimum dans les cas suivants: 

(...) 

e) manque de respect envers la Cour constitutionnelle, à savoir refus d'obéir 

aux ordres du président, infraction à la discipline et accomplissement d 'autres actes 

démontrant une absence manifeste de considération pour la Cour (...) » (italique ajouté) 

Toutefo is , j e ne vois pas c o m m e n t il p o u r r a i t ê t r e nécessa i re , d a n s u n e 

société d é m o c r a t i q u e m o d e r n e , de s a n c t i o n n e r q u i c o n q u e a c o m m i s un 

ac te e x p r i m a n t une « a b s e n c e (...) de c o n s i d é r a t i o n » p o u r u n e j u r id i c t i on 

quel le qu 'e l l e soit (par opposi t ion au concept plus s t r ic t de «contempt of 

court») afin de garantir l'autorité du pouvoir judiciaire. Ce la a p p a r a î t encore 

plus c l a i r e m e n t si l 'on g a r d e à l 'espri t q u e la l iber té de c r i t i que r les 

j u g e m e n t s des t r i b u n a u x et le f o n c t i o n n e m e n t du pouvoir judicia i re en 

géné ra l est de nos j o u r s un aspect ind i spensab le de la d é m o c r a t i e , et ce 

d ' a u t a n t plus q u e ce l t e c r i t ique g a r a n t i t un bon cont rô le du pouvoir 

judicia i re . C e t t e c r i t ique p o u r r a i t r a i s o n n a b l e m e n t ê t r e i n t e r p r é t é e 

c o m m e u n e absence de « c o n s i d é r a t i o n » envers un t r i buna l , ca r le t e r m e 

« c o n s i d é r a t i o n » est si large que tou te conf ron ta t ion ou tout différend avec 

u n ac te du pouvoir j ud i c i a i r e peuven t ê t r e ass imi lés à u n e s imple c r i t i que . 

Il impor t e de nous penche r à cet é g a r d sur les exigences d ' une société 

d é m o c r a t i q u e m o d e r n e , où t ou t e s les ins t i tu t ions de l 'Eta t doivent r end re 

compte à la popula t ion , celle-ci ayan t en c o n t r e p a r t i e le droi t de s ' exp r imer 

l ib rement su r les ques t ions re la t ives à un éventue l dys fonc t ionnement de 

ces ins t i tu t ions . Dans une société d é m o c r a t i q u e m o d e r n e , la c r i t ique envers 

ces ins t i tu t ions , m ê m e si elle équ ivau t à une absence de « c o n s i d é r a t i o n » , 

cons t i tue u n e va leu r bien plus i m p o r t a n t e q u e la p ro tec t ion du pres t ige 

d 'une ins t i tu t ion é t a t i q u e quel le qu 'e l le fût. Il est selon moi ut i le de 

r appe l e r ce q u ' u n é m i n e n t j u g e b r i t a n n i q u e , Lord D e n n i n g , Master of the 

Rolls, a dit , en 1968 déjà, à propos d 'un ar t ic le c r i t i quan t d u r e m e n t t i n 
a r rê t de la C o u r d ' appe l 1 censé ê t r e cons t i tu t i f de contempt of courl : 

I. Cet article comportait le passage suivant: «Le récent arrêt rendu par la Cour d'appel 
constitue un exemple étrange de l'aveuglement cpii s 'empare parfois des meilleurs juges. 
La législation adoptée en 1960 et par la suite est devenue quasiment inapplicable en raison 
des décisions irréalistes, contradictoires et, pour l'arrêt de principe, erronées, rendues par les 
tribunaux, y compris la Cour d'appel. Alors que font-ils? S'excusent-ils des frais et problèmes 
qu'ils ont causés à la police? Pas le moins du monde.» 
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«Cet article est certainement critique envers cette cour. Pour autant qu'il concerne la 

Cour d'appel, il faut reconnaître qu'il est erroné (...) Permettez-moi de dire d'emblée 

que nous n'utiliserons jamais cet te not ion [celle de- cimlempt of court ] pour défendre not re 

propre dignité. Celle-ci doit reposer sur des fondements plus sûrs. Nous ne nous en 

servirons pas non plus pour faire taire ceux cpii nous critiquent. Nous ne les craignons 

pas. et ne leur en tenons pas rigueur. En effet, l'enjeu est aut rement important, 

puisqu'il s'agit de rien moins que la liberté d'expression. Chacun a le droit, devant le 

Parlement ou ailleurs, dans la presse ou sur les ondes, de s'exprimer courtoisement voire 

franchement sur les questions d' intérêt général. Les commentateurs peuvent parler 

loyalement de tout ce qui se lait dans un tribunal. Ils peuvent dire que nous nous 

t rompons et que nos décisions sont erronées, qu'elles fassent l'objet d'un appel ou non. » 

De plus , le t e r m e « a u t o r i t é » dés igne le droi t de c o m m a n d e r , le pouvoir 

d ' impose r l 'obéissance (d ic t ionna i re le Petit Robert). U n e fois encore , j e ne 

vois pas c o m m e n t un s imple m a n q u e de « c o n s i d é r a t i o n » pour un t r ibuna l 

p o u r r a i t s ape r l ' au to r i t é du pouvoir j ud ic i a i r e d ' impose r l 'obéissance à ses 

a r r ê t s ou a u t r e s ac tes jud ic i a i r e s . U n e telle « a u t o r i t é » peu t ê t r e effective 

m ê m e e n l ' absence de « c o n s i d é r a t i o n » de la pa r t des p e r s o n n e s sur qui 

elle s ' exerce ou d e t o u t e a u t r e t ierce pa r t i e . 

D a n s ces condi t ions , j ' e s t i m e q u e la loi en q u e s t i o n , clans la m e s u r e 

où elle in te rd i t en t e r m e s absolus les ac tes e x p r i m a n t u n e absence de 

considération pour ht C o u r cons t i t u t ionne l l e afin de p r o t é g e r , d ' après 

le G o u v e r n e m e n t , Vautorité de c e t t e C o u r , t o m b e en d e h o r s du c h a m p 

d ' app l ica t ion de cet objectif et ne saura i t ê t r e cons idé rée c o m m e visant 

ce d e r n i e r . C 'es t ce qu ' i l lu s t r e c l a i r e m e n t l ' appl ica t ion en l 'espèce de 

ce t t e loi au r e q u é r a n t . 

Article 41 

J ' a i voté con t r e la décis ion de la major i té de ne pas a l louer u n e s o m m e 

au t i t re de la sa t is fact ion équ i t ab l e et des frais et d é p e n s au r e q u é r a n t . 

J e suis d ' accord avec les ra i sons invoquées pa r M"" la j u g e T h o m a s s e n 

p o u r exp l ique r q u e le r e q u é r a n t a u r a i t dû se voir oc t royer d e tel les 

s o m m e s . 

I. R. v. Metropolitan Police Cornmissionner, exporte Blackburn (n" 2), Ail EnglandLaw Reports, 1968, 
vol. 2, p. 320. 
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O P I N I O N E N P A R T I E C O N C O R D A N T E 

E T E N P A R T I E D I S S I D E N T E 

D E M m r L A J U G E T H O M A S S E N 

(Traduction) 

J e p a r t a g e l 'avis de la ma jo r i t é selon lequel il y a eu violat ion de 

l 'ar t ic le 10 en l ' espèce, m a i s j e parv iens à c e t t e conclus ion p o u r des 

ra isons d i f férentes d 'e l le . 

L ' i ngé rence d a n s le droit du r e q u é r a n t à la l iber té d ' express ion se 

fondera i t su r le second p a r a g r a p h e de l 'ar t icle 10, qu i a u t o r i s e de 

s o u m e t t r e l 'exercice de ce t t e l iber té à des res t r i c t ions nécessa i res « p o u r 

g a r a n t i r l ' au to r i t é et l ' impar t i a l i t é du pouvoir jud ic ia i re» . C e t t e 

just if icat ion est p roche de la not ion de dro i t angla i s de «contempt of court», 

qui vise à p r o t é g e r l ' au tor i t é et l ' i ndépendance des t r i b u n a u x , ainsi q u e les 

d ro i t s des p a r t i e s aux p r o c é d u r e s en j u s t i ce , con t r e t o u t e a t t e i n t e du fait 

d e publ ica t ions ou a u t r e s ac tes (Sunday T i m e s c. Royaume-Uni (n" 1), a r r ê t 

du 26 avril 1979, série A n" 30, p. 34, §§ 55-56). 

En l 'espèce, les ar t ic les 81 et 82 du code de p r o c é d u r e cons t i tu t ionne l l e 

confèren t à la C o u r cons t i tu t ionne l l e le pouvoir d ' e x a m i n e r , d ' i n t e r r o g e r 

et de p r e n d r e des m e s u r e s d'office et de sa p rop re a u t o r i t é «afin de 

p r o t é g e r la d ign i t é des j u g e s d e la C o u r cons t i tu t ionne l l e et des pa r t i ­

c ipan t s à la p r o c é d u r e , et afin d ' a s s u r e r les condi t ions a p p r o p r i é e s à 

l 'exercice de la j u s t i c e c o n s t i t u t i o n n e l l e » ( p a r a g r a p h e 17 de l ' a r r ê t ) . 

T o u t mot i f avancé p o u r jus t i f ie r l 'octroi d ' un pouvoir aussi large à un 

t r i b u n a l doit ê t r e e x a m i n é de près eu é g a r d à l ' impor t ance d u dro i t à la 

l iber té d ' express ion e n j e u . Ce la signifie selon moi q u ' e n pr inc ipe un t r ibu­

nal ne doit use r de ce pouvoir q u e lorsqu' i l exerce ses r esponsab i l i t é s 

cons i s t an t à g a r a n t i r l ' équi té d ' une p r o c é d u r e p e n d a n t e , ce qui fonde 

j u s t e m e n t le p rononcé de sanc t ions jud ic i a i r e s pour contempt of court. 

O n ne sau ra i t r a i s o n n a b l e m e n t avancer q u e la C o u r cons t i tu t ionne l l e a 

exercé ses pouvoirs pour g a r a n t i r l ' équ i té d ' u n e p r o c é d u r e p e n d a n t e . En 

effet, elle a e n t a m é une ac t ion con t r e le r e q u é r a n t , l'a i n t e r rogé puis lui a 

infligé une a m e n d e ap rès le p rononcé de son a r r ê t . Ses m e s u r e s ne visaient 

pas le c o m p o r t e m e n t du r e q u é r a n t en t a n t qu ' avoca t au cours de la 

p r o c é d u r e mais l ' a t t i t ude qu' i l avait a d o p t é e , en t an t q u e p a r t i e , en 

c o m m e n t a n t l ' a r rê t défini t i f qu 'e l le avait r e n d u d a n s son affaire. La 

C o u r cons t i tu t ionne l l e a fait usage d 'un pouvoir , non d a n s le bu t pour 

lequel il a é té prévu - g a r a n t i r l ' équi té d ' u n e p r o c é d u r e en cours - mais 

pour l imi te r le droi t d é m o c r a t i q u e du r e q u é r a n t à d é b a t t r e p u b l i q u e m e n t 

du bien-fondé d e l ' a r rê t r e n d u pa r c e t t e C o u r . 



ARRÊT AMIHALACHIOAIE ,. MOLDOVA - OPINION EN PARTIE CONCORDANTE 187 
ET EN PARTIE DISSIDENTE DE M"" LA JUGE THOMASSEN 

De plus, d a n s la m e s u r e où l 'usage de ce pouvoir a e n t r a î n e l ' infliction 

d ' une a m e n d e au r e q u é r a n t , cela pose des p r o b l è m e s en ce qu i conce rne le 

droi t de l ' in té ressé à ce q u e sa cause soit e n t e n d u e pa r un t r ibuna l indé­

p e n d a n t et i m p a r t i a l (Kyprianou c. Chypre, n" 73797/01 , 27 j a n v i e r 2004). 

A m o n avis, l 'ar t icle 10 § 2 ne sau ra i t jus t i f i e r ce type d ' i ngé rence clans 

le droi t du r e q u é r a n t à la l iber té d ' express ion . D è s lors , c o n t r a i r e m e n t à la 

ma jo r i t é , je ne sau ra i s cons idé re r q u e les m e s u r e s pr ises et les motifs 

invoqués p a r la C o u r cons t i tu t ionne l l e ( p a r a g r a p h e 15 du p ré sen t a r r ê t ) 

visaient à g a r a n t i r l ' au to r i t é et l ' impar t i a l i t é du pouvoir j ud i c i a i r e . 

M ê m e à suppose r q u e les res t r ic t ions au droi t du r e q u é r a n t a ien t é m a n é 

d 'un t r ibuna l impar t i a l d a n s le cad re d 'une p rocédure i n d é p e n d a n t e et 

qu 'e l les a ient pu de ce fait passer pour viser à g a r a n t i r l ' au tor i t é et l ' impar­

tiali té du pouvoir jud ic ia i re , l ' amende infligée au r e q u é r a n t ne pour ra i t ê t re 

cons idérée c o m m e nécessa i re d a n s une société d é m o c r a t i q u e . A cet égard , 

j e souscris à l'avis de la major i té , mais j e serais pa rvenue à une conclusion 

iden t ique si l ' a m e n d e n 'avai t eu q u ' u n c a r a c t è r e symbol ique ( p a r a g r a p h e 38 

de l ' a r r ê t ) . 

Ainsi que le j u g e Louca ides l 'a dit d a n s son opinion s é p a r é e , j e pense 

q u e la l iber té de c r i t i que r des décisions de j u s t i c e et le f o n c t i o n n e m e n t du 

pouvoir j ud i c i a i r e cons t i tue un é l é m e n t ind i spensab le de la d é m o c r a t i e . 

C e t t e affaire d é m o n t r e l ' i m p o r t a n c e q u e revêt la l iber té d e c r i t i que . La 

C o u r cons t i t u t ionne l l e a déc la ré con t r a i r e à la C o n s t i t u t i o n une loi 

faisant ob l iga t ion aux avocats moldaves de s'affilier à l 'ordre des avocats . 

U n e tel le obl iga t ion est a d m i s e d a n s les sys t èmes j u r i d i q u e s de n o m b r e u x 

pays e u r o p é e n s , où elle est cons idérée c o m m e nécessa i re p o u r p r o t é g e r 

l ' i ndépendance de la profession d 'avocat . L ' i m p o r t a n c e q u e revêt ce t t e 

i n d é p e n d a n c e est e x p r i m é e d a n s la R e c o m m a n d a t i o n Rec(2()00)21 du 

C o m i t é des Min i s t r e s du Consei l de l 'Europe en ces t e r m e s : «1) Les 

avocats devra ien t ê t r e au to r i sé s et e n c o u r a g é s à c r é e r et à deven i r 

m e m b r e s des associa t ions profess ionnel les locales, na t iona le s et i n t e r n a ­

t ionales qu i , seules ou à p lus ieurs , sont c h a r g é e s d ' a m é l i o r e r la déon­

tologie et de s a u v e g a r d e r l ' i ndépendance et les i n t é r ê t s des avocats . 

2) Les b a r r e a u x ou les a u t r e s associa t ions profess ionnel les d 'avoca ts 

dev ra i en t ê t r e des o r g a n e s a u t o n o m e s et i n d é p e n d a n t s des a u t o r i t é s et 

du publ ic .» Le p r é a m b u l e à ladi te r e c o m m a n d a t i o n soul igne q u e l ' impor­

t ance qu ' i l y a p o u r les avocats à s ' o rgan i se r au sein d ' o rgan i s a t i ons indé­

p e n d a n t e s découle du fait qu ' i l est souha i t ab l e de veiller à ce q u e les 

responsab i l i t é s des avocats soient exercées de m a n i è r e a d é q u a t e et en 

par t i cu l i e r de la nécess i té pour les avocats de t rouver un équi l ibre 

a d é q u a t e n t r e leurs devoirs envers les t r i b u n a u x et ceux envers leurs 

c l ients . O n ne sau ra i t n ier q u e la c r i t ique fo rmulée p a r le r e q u é r a n t à 

l ' égard de la décis ion de la C o u r cons t i t u t ionne l l e por ta i t sur une 

ques t ion d ' i n t é r ê t g é n é r a l et n ' a u r a i t pas dû ê t r e r é p r i m é e en quoi que 

ce soit p a r des o rganes de l 'E ta t d a n s une société d é m o c r a t i q u e . 
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M ê m e à suppose r q u e les r e m a r q u e s du r e q u é r a n t a ien t pu ê t r e 

i n t e r p r é t é e s c o m m e u n e absence de respect ou de « c o n s i d é r a t i o n » p o u r 

la C o u r cons t i t u t ionne l l e ( p a r a g r a p h e 36 de l ' a r r ê t ) , l ' in térê t g é n é r a l - en 

l ' occur rence , a u t o r i s e r un déba t public su r l ' i ndépendance des avocats -

l ' empor t e su r l ' in té rê t des j u g e s de la C o u r cons t i t u t ionne l l e à se voir 

p r o t é g e r con t re des c r i t iques te l les q u e celles e x p r i m é e s pa r le r e q u é r a n t 

d a n s l ' en t r e t i en , c r i t iques qu i é t a i en t en réa l i té concises et ne s a u r a i e n t 

passer pour une a t t a q u e pe rsonne l l e d i r igée c o n t r e ces j u g e s ( con t r a i r e ­

m e n t , pa r e x e m p l e , aux affaires Barfod c. Danemark, a r r ê t du 22 février 

1989, série A n" 149, et Perna c. Italie [ G C ] , n" 48898/99 , C E D H 2003-V). 

Voilà pourquo i , m ê m e à suppose r q u e l ' ingérence ait visé un but l ég i t ime , 

elle ne s au ra i t se lon moi ê t r e cons idérée c o m m e « n é c e s s a i r e » . 

D a n s le droi t fil de mon r a i s o n n e m e n t , j e ne s a u r a i s p a r t a g e r l 'avis d e la 

major i t é selon lequel le cons ta t de violat ion cons t i t ue ra i t en soi u n e sa t i s ­

faction équ i t ab l e suff isante pour le d o m m a g e mora l subi pa r le r e q u é r a n t . 

Il é ta i t r a i s o n n a b l e de sa p a r t de s o u t e n i r q u e sa c o n d a m n a t i o n avait 

g r a v e m e n t nui à sa r é p u t a t i o n d 'avocat et de p rés iden t de l 'o rdre des 

avocats qu i avai t p la idé pour les dro i t s de la défense en géné ra l . II a u r a i t 

donc é té justifié de lui oct royer une r é p a r a t i o n à a p p r é c i e r en équ i t é (voir, 

p a r e x e m p l e , Nikula c. Finlande, n" 31611/96, C E D H 2002-11). 

J e ne s au ra i s non plus a p p r o u v e r la décis ion de ne pas r e m b o u r s e r au 

r e q u é r a n t ses frais et d é p e n s , au l i t r e desque l s il r é c l ama i t 2 000 dol lars 

a m é r i c a i n s . Bien qu ' i l n 'a i t pas é té r e p r é s e n t é devan t la C o u r , é t an t lui-

m ê m e avocat , il a dû passe r des heu res à t rava i l le r sur la r e q u ê t e qu ' i l a 

soumise à la C o u r . De plus , il s o u t e n a i t , l o g i q u e m e n t selon moi , avoir eu 

ce r t a in s frais admin i s t r a t i f s , c o m m e des Irais de s e c r é t a r i a t , d e photocopie 

et a u t r e s d é p e n s e s d iverses . Ses p r é t e n t i o n s à ce t i t r e ne m e s e m b l e n t 

pas e x a g é r é e s ma i s , m ê m e si elles l ' é t a ien t , il n'y a a u c u n e ra ison pa r t i ­

cu l iè re de ne lui a cco rde r a u c u n e s o m m e à ce t i t r e (Foley c. Royaume-Uni, 

n" 39197/98, 22 oc tobre 2002) . 

En re j e t an t les d e m a n d e s formulées pa r le r e q u é r a n t sous l 'angle de 

l 'a r t ic le 4 1 , la C o u r n ' a à m o n avis p a s accordé u n e i m p o r t a n c e suff isante 

à la gravi té de l ' ingérence qui a touché le dro i t de l ' in té ressé à la l iber té 

d ' express ion , g a r a n t i pa r l 'ar t icle 10 de la Conven t i on . 
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(Traduction) 

En l 'espèce, la major i té de la c h a m b r e conclut à la violat ion des dro i t s 

du r e q u é r a n t g a r a n t i s p a r l 'ar t icle 10 de la Conven t i on . A mon g r a n d 

r e g r e t , j e ne puis souscr i re à c e t t e conclusion. 

J e ne m e t s pas en d o u t e l ' ex is tence d ' u n e i n g é r e n c e d a n s la p r é s e n t e 

affaire. Le p r o b l è m e t ien t , à mon avis, à la just i f icat ion de ce l t e ingé­

rence au r e g a r d de l 'a r t ic le 10 § 2 de la Conven t i on . Il faut donc e x a m i n e r 

si la m e s u r e l i t igieuse é ta i t « p r é v u e p a r la loi», poursuiva i t un but légi­

t i m e et é t a i t « nécessa i re clans une société d é m o c r a t i q u e », au sens de ce t t e 

d ispos i t ion (Lingens c. Autriche, a r r ê t du 8 juillet 1986, sér ie A n" 103, 

pp. 24-25, §§ 34-37). 

I. « Prévue par la loi » 

Lorsqu 'e l l e s 'est p e n c h é e sur la s ignif icat ion de la not ion « p r é v u e par la 

loi», la C o u r , d a n s son a r r ê t S u n d a y T i m e s c. Royaume-Uni (n" 1) ( a r r ê t du 

26 avril 1979, série A n" 30, p. 3 1, § 49) , a déc la ré : 

«Aux yeux de la Cour, les deux conditions suivantes comptent parmi celles qui 

se dégagent des mots «prévues par la loi». Il faut d'abord que la «loi» soit suffisamment 

accessible: le citoyen doit pouvoir disposer de renseignements suffisants, dans les 

circonstances de la cause, sur les normes juridiques applicables à un cas donné. En 

second lieu, on ne peut considérer comme une «loi» qu'une norme énoncée avec assez de 

précision pour permettre au citoyen de régler sa conduite : en s 'entoura ni au besoin de conseils éclaire*, il 

doit être à même de prévoir, à un degré raisonnable dans les circonstances de la cause, les conséquences 

de nature à dériver d'un acte déterminé. Elles n'ont pas besoin d'être prévisibles avec une 

cerlitude absolue : l'expérience la révèle hors d 'at teinte. En outre la certitude, bien que 

hautement souhaitable, s'accompagne parfois d'une rigidité excessive; or le droit doit 

savoir s 'adapter aux changements de situation. Aussi beaucoup de luis se servent-elles, 

par la force des choses, de formules plus ou moins vagues dont l ' interprétation et 

l'application dépendent de la pratique. » (italique ajouté par moi) 

En a p p l i q u a n t les pr inc ipes s u s m e n t i o n n é s à la p r é s e n t e affaire, il y a 

lieu de n o t e r les poin ts su ivants . 

L'accessibil i té généra le du code de p rocédure cons t i tu t ionnel le ne 

pose aucun p rob lème . C e t ex te est publ ié au J o u r n a l officiel («Monilorul 

Officiai»), où para i ssen t s y s t é m a t i q u e m e n t l ' ensemble des tex tes normat i f s , 

et peu t ê t r e consul té sur différents si tes I n t e r n e t , p a r exemple sur celui de 

la C o u r cons t i tu t ionnel le (www.ccrm.rol .md) , et sur le site de législation 

www.docs.md, etc . 

En ce qu i conce rne la q u a l i t é de la loi, j ' e s t i m e q u e le t ex t e est 

su f f i s amment précis , é t an t d o n n é qu ' i l t i en t c o m p t e de tous les é l é m e n t s 

requ is des t e c h n i q u e s législat ives. 

http://www.ccrm.rol.md
http://www.docs.md
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E x a m i n o n s les d isposi t ions p e r t i n e n t e s du code de p r o c é d u r e const i ­

t u t i onne l l e . 

Article 81 
Garantie de l'exercice de la just ice const i tut ionnel le 

« 1. Afin de protéger la dignité des juges de la Cour constitutionnelle et des parti­

cipants à la procédure, cl afin d'assurer les conditions appropriées à l'exercice de la 

justice constitutionnelle, la Cour peut prendre les mesures prévues à l'article 82.» 

Article 82 
Responsabil i té pour une violation des règles de procédure const i tut ionnel le 

« 1. Afin d'assurer le bon fonctionnement de la justice constitutionnelle, la Cotir peut 

infliger une amende administrative maximale de 25 fois le montant du salaire mensuel 

minimum dans les cas suivants: 

;t) déclarations inconstitutionnelles, cpiel que soit leur mode d'expression; 

b) ingérence dans l'activité procédurale des juges de la Cour constitutionnelle, 

tentatives d'influencer ceux-ci par des moyens sortant du cadre procédural; 

c) refus, sans motif sérieux, de se conformer aux injonctions des juges de la Cour 

selon les modalités prévues et dans le délai imparti , et non-exécution des arrêts et des 

avis de la Cour ; 

d) violation du serment judiciaire; 

e) manque de respect envers la Cour constitutionnelle, à savoir refus d'obéir aux 

ordres du président, infraction à la discipline et accomplissement d 'autres actes 

démontrant une absence manifeste de considération pour la Cour et sa procédure. 

2. Les mesures de nature à garantir les conditions appropriées à l'exercice de la 

justice constitutionnelle sont imposées par décision du président et sont consignées 

dans le procès-verbal ou annexées à celui-ci. 

3. L'amende doit être payée dans un délai de 15 jours à compter de sa notification 

au contrevenant. Si celui-ci refuse de la payer ou ne la paie pas dans le délai imparti, la 

décision de la Cour constitutionnelle sera exécutée (...) sur la base de l'extrait pertinent 

du procès-verbal de la séance ou de ht décision du président (...) » 

Mes conclusions sont donc les su ivan tes : 

1. C e t t e loi définit c l a i r e m e n t « u n besoin social i m p é r i e u x » de 

p r o t é g e r la d ign i t é des j u g e s de la C o u r cons t i tu t ionne l l e et d ' a s s u r e r les 

condi t ions a p p r o p r i é e s à l 'exercice de leurs fonct ions. 

2. La loi é n u m è r e les ac tes q u e le l ég i s la teur cons idère c o m m e 

i l légaux, n o t a m m e n t ceux qui d é m o n t r e n t « u n e absence man i fe s t e de 

cons idé ra t ion pour la C o u r et sa p r o c é d u r e » . 

3. La loi énonce les m e s u r e s appl icables à ceux qui en enf re ignen t les 

d i spos i t ions , à savoir « u n e a m e n d e a d m i n i s t r a t i v e m a x i m a l e d e 25 fois le 

m o n t a n t du sa la i re m e n s u e l m i n i m u m » . 
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C e s é l é m e n t s m ' a m è n e n t à conclure q u e les d isposi t ions du code de 

p r o c é d u r e cons t i t u t ionne l l e p e r m e t t e n t aux c i toyens , ainsi q u e l 'énonce 

l ' a r rê t S u n d a y T i m e s (n" 1) s u s m e n t i o n n é , «(...) de prévoir, à un degré 

raisonnable dans les circonstances de la cause, les conséquences de nature à dériver 

d'un acte déterminé », p u i s q u e la loi décr i t les ac tes r é p r é h e n s i b l e s et les 

conséquences néga t ives qu ' i l s e m p o r t e n t . 

En r é s u m é , j ' e s t i m e q u e les d isposi t ions légales du code de p r o c é d u r e 

cons t i tu t ionne l l e sont d ' u n e q u a l i t é suff isante pour conclure q u e le 

r e q u é r a n t é ta i t en m e s u r e de prévoir , « à un d e g r é r a i sonnab le d a n s les 

c i r cons tances de la c a u s e » , les r i sques de n a t u r e à dé r ive r d ' u n e absence 

man i fe s t e de cons idé ra t ion pour la C o u r cons t i t u t ionne l l e et sa p rocédu re . 

L ' i ngé rence é ta i t donc « p r é v u e pa r la loi» en l 'espèce. 

II. Poursuite d'un but légitime 

Ni le r e q u é r a n t ni le G o u v e r n e m e n t ne c o n t e s t e n t q u e l ' a m e n d e infligée 

poursu iva i t le but l ég i t ime de s a u v e g a r d e r l ' au to r i t é , l ' i ndépendance e t 

l ' impar t i a l i t é du pouvoir judic ia i re . 

III. «Nécessaire dans une société démocratique» 

Diverses in s t ances i n t e r n a t i o n a l e s l 'ont conf i rmé à m a i n t e s occasions, 

un pouvoir jud ic ia i r e i n d é p e n d a n t et i m p a r t i a l est u n i n s t r u m e n t indis­

pensab le à tout E t a t d é m o c r a t i q u e . C 'es t un é l é m e n t essent ie l d 'un 

sys tème pol i t ique fondé sur l 'é ta t de dro i t . Il est clair q u e tous ces E t a t s 

sont non s e u l e m e n t au to r i s é s , ma i s é g a l e m e n t t e n u s de p r e n d r e tou tes les 

m e s u r e s nécessa i res p o u r p r o t é g e r la d ign i té des j u g e s et , a ins i , p r é se rve r 

l ' au to r i t é des t r i b u n a u x . De plus , ils doivent veiller à ce q u e les a c t e u r s du 

pouvoir j ud ic i a i r e pu i ssen t exe rce r leurs fonctions sans ê t r e exposés à des 

press ions i l légales, n o t a m m e n t à des press ions psychologiques , et puissent 

fonder leurs décisions sur des moyens de droi t p e r t i n e n t s , et non su r une 

mot iva t ion viciée pa r des m e n a c e s , des insu l tes , des propos d i f famatoi res , 

ht ca lomnie ou d ' a u t r e s formes d ' in l luencc i l légale. 

L' inviolabili té jud ic ia i re , qui est une g a r a n t i e de l ' i ndépendance des 

m a g i s t r a t s , n 'est pas un privilège, mais u n e condi t ion p réa lab le à l 'exercice 

objectif et impar t i a l d e leurs fonctions professionnel les . Les j u g e s é t an t 

appe lés à s t a t u e r en d e r n i e r ressor t su r des ques t ions re la t ives à la vie, aux 

l iber tés , aux dro i t s , aux obl igat ions et aux biens des ci toyens, ils se doivent 

d ' insp i re r la confiance des just iciables, lesquels doivent ê t r e convaincus que 

la fonction judiciaire est exercée en tou t e i ndépendance . Le ma in t i en et 

l ' accro issement de la confiance du public dans le pouvoir jud ic ia i re sont 

r econnus c o m m e é t a n t une nécessi té publ ique r é p o n d a n t à l ' in térêt géné­

ral de la société. 
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D a n s les «Pr inc ipes f o n d a m e n t a u x relat i fs à l ' i ndépendance de la 

m a g i s t r a t u r e » , l 'Assemblée g é n é r a l e des Na t ions unies d é c l a r e : 

« L'indépendance de la magistrature est garantie par l'Etat et énoncée dans la 

Constitution ou la législation nationale. Il incombe à toutes les institutions, gouverne­

mentales et autres, de respecter l 'indépendance de la magistrature. (...) Les magisl rats 

règlent les affaires dont ils sont saisis impartialement, d'après les faits et conformément 

à la loi, sans restrictions et sans être l'objet d'influences, incitations, pressions, menaces 

ou interventions inclues, directes ou indirectes, de la part de qui cpie ce soit ou pour 

quelque raison (pie ce soit.» 

La m ê m e ques t i on fait l 'objet d e la R e c o m m a n d a t i o n n" R (94) 12 du 

C o m i t é des Min i s t r e s d u Conse i l de l 'Europe aux E t a t s m e m b r e s sur 

l ' i ndépendance , l 'efficacité et le rôle des juges ( adop tée le 13 oc tobre 

1994, lors de la 518'' r éun ion des Dé l égués des Min i s t r e s ) , laquel le énonce : 

« L'indépendance des juges devrait être garantie, conformément aux dispositions de la 

Convention cl aux principes constitutionnels, par exemple en faisant figurer des dispo­

sitions expresses à cet effet dans les Constitutions ou d'autres textes législatifs, un en 

incorporant les dispositions de la présente recommandation dans le droit interne. (...) 

Les juges devraient prendre leurs décisions en toute indépendance el pouvoir agir sans 

restrictions el sans être l'objet d'inlluences. d'incitations, de pressions, de menaces ou 

d'interventions indues, directes ou indirectes, de la part de qui que ce soit ou pour 

quelque raison (pie ce soil. La loi devrait prévoit des sanctions à /'encontre des personnes 

cherchant à injhiencer ainsi les juges. Les juges devraient être absolument libres de statuer 

impartialement sur les affaires dont ils sont saisis, selon leur intime conviction et leur 

propre interprétation des faits, et conformément aux règles de droit en vigueur. (...) Les 

juges devraient disposer de pouvoirs suffisants et être en mesure de les exercer pour 

s'acquitter de leurs fonctions, préserver leur autorité el la dignité du tribunal (...) » 

L ' ensemble de ces disposi t ions m o n t r e i ncon t e s t ab l emen t q u e la p ro tec ­

tion de la d igni té des t r i b u n a u x et des j u g e s con t re une influence indue et 

la s a u v e g a r d e de l ' i ndépendance du pouvoir jud ic ia i re sont a b s o l u m e n t 

nécessa i res dans une société d é m o c r a t i q u e . 

Le seul moyen don t dispose un E t a t pour sa t is fa i re à ses ob l iga t ions est 

de s a n c t i o n n e r les violat ions de ces pr inc ipes . C 'es t là la voie inévi­

t a b l e m e n t choisie par le lég is la teur moldave , qui i n t e rd i t , sous pe ine 

d ' a m e n d e , les ac tes t é m o i g n a n t d ' u n e absence man i fes t e de cons idé ra ­

t ion pour la C o u r cons t i t u t ionne l l e et sa p r o c é d u r e . 

Lu l 'espèce, le r e q u é r a n t a fo rmulé trois obse rva t ions c r i t i quan t la 

décis ion de la C o u r cons t i t u t ionne l l e . 

1. Selon l ' in té ressé , ce t t e décision a pour effet de faire r é g n e r un chaos 

to ta l d a n s l ' o rgan isa t ion d e la profession d 'avocat . Il n 'y a u r a i t p lus 

d ' o rd re profess ionnel un ique , ni d 'E t a t un i t a i r e . Les impô t s ne se ra ien t 

pas payés . Il n'y au ra i t a u c u n con t rô le et , pa r c o n s é q u e n t , ni é t h i q u e , ni 

discipl ine, ni r esponsab i l i t é . 

2. Il a mis en d o u t e la c o n s t i t u t i o n n a l i t é m ê m e de la C o u r cons t i tu ­

t ionnel le . 
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3. Il a accusé la C o u r cons t i t u t ionne l l e de n 'avoir a u c u n e cons idéra t ion 

p o u r la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e et sa j u r i s p r u d e n c e . 

C o n f o r m é m e n t à la R e c o m m a n d a t i o n Rec(200())21 du C o m i t é des 

Min i s t r e s aux E t a t s m e m b r e s sur la l iber té d 'exerc ice de la profession 

d 'avocat ( adop tée le 25 oc tobre 2000, lors de la 727'' r éun ion des Délégués 

des Min i s t r e s ) , « les avocats devra ien t respecter l'autorité judiciaire et exercer 

leurs fonctions devan t les t r i b u n a u x en conformité avec la légis lat ion et les 

a u t r e s règles na t iona les (...) ». 

La m ê m e idée est exposée d a n s l ' a r rê t Schbpfer c. Suisse (20 ma i 1998, 

Recueil des arrêts et décisions 1998-III, pp. 1052-1053, § 29) : « L a C o u r rappel le 

q u e le s t a t u t spécif ique des avocats les place dans une s i t ua t ion cen t r a l e 

d a n s l ' a d m i n i s t r a t i o n de la j u s t i ce , c o m m e i n t e r m é d i a i r e s e n t r e les 

jus t i c i ab les et les t r i b u n a u x , ce qui exp l ique les n o r m e s de condu i t e 

imposées en géné ra l aux m e m b r e s du b a r r e a u . » 

En o u t r e , la C o u r a déjà déc la ré que l 'ac t ion des t r i b u n a u x , qu i sont 

g a r a n t s de la j u s t i c e et don t la miss ion est f o n d a m e n t a l e d a n s un E ta t de 

dro i t , a besoin de la confiance du publ ic (De Haes et Gijsels c. Belgique, a r r ê t 

du 24 février 1997,Recueil 1997-1, pp. 233-234, § 37). Eu é g a r d au rôle clé 

des avocats , on peu t a t t e n d r e d ' eux qu ' i l s c o n t r i b u e n t au bon fonction­

n e m e n t de la j u s t i ce e t , a insi , à la confiance du public en celle-ci. 

En l 'espèce, c o m m e d a n s l 'affaire Schbpfer, la déc l a r a t i on l i t ig ieuse du 

r e q u é r a n t ne c r i t iqua i t pas le r a i s o n n e m e n t de la décision de la C o u r 

cons t i t u t ionne l l e , m a i s r e n f e r m a i t des accusa t ions d i f famato i res p o u r les 

j u g e s de c e t t e j u r id i c t i on , ainsi q u e pour la C o u r cons t i tu t ionne l l e elle-

m ê m e , la plus h a u t e a u t o r i t é j ud ic i a i r e de l 'E ta t . 

A m o n avis, les p ropos d i f famato i res du r e q u é r a n t ne t é m o i g n e n t ni 

du respec t p o u r l ' au to r i t é j ud ic i a i r e requ is pa r la R e c o m m a n d a t i o n 

Rec(2000)21 s u s m e n t i o n n é e du C o m i t é des Min i s t r e s , ni d ' u n e i n t en t ion 

de « con t r i bue [r] au bon f o n c t i o n n e m e n t de la j u s t i c e et , a insi , à la 

confiance du public en celle-ci», c o n f o r m é m e n t à l ' a r rê t Schbpfer. 

M ê m e une analyse superficiel le des a f f i rmat ions du r e q u é r a n t m o n t r e 

q u e , d a n s son in terview, il a che rché à c o m p e n s e r le m a n q u e d ' a r g u m e n t s 

j u r i d i q u e s en t e n t a n t d ' é b r a n l e r la confiance du publ ic d a n s la plus h a u t e 

a u t o r i t é jud ic ia i r e et de d i sc réd i t e r c e t t e d e r n i è r e en faisant al lusion, 

d ' une pa r t , à l ' ignorance j u r i d i q u e des m e m b r e s de la C o u r cons t i tu­

t ionne l le , qui ne r e s p e c t e r a i e n t pas la C o u r e u r o p é e n n e des Dro i t s de 

l ' H o m m e et sa j u r i s p r u d e n c e , e t , d ' a u t r e p a r t , à leur a l t i t u d e nég l igen te 

à l ' égard de leurs obl iga t ions profess ionnel les , p rovoquan t ainsi le chaos et 

l ' ana rch ie ju r id iques au sein de l 'E ta t e t , qu i plus est , d é t r u i s a n t l ' un i té de 

l 'Eta t . 

J ' a i pe ine à cro i re q u e l ' i n ten t ion or ig inel le des a u t e u r s de la Conven­

tion de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s 

é ta i t de p r o t é g e r au n iveau i n t e r n a t i o n a l , par l 'ar t icle 10, les pe r sonnes 

qu i é b r a n l e n t la confiance du public d a n s le pouvoir judic ia i re , d iscré-
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«Proportionnalité de l'ingérence au but légitime poursuivi» 

Avant de déve lopper la ques t i on de la p r o p o r t i o n n a l i t é de la s anc t ion 

infligée au r e q u é r a n t , il m e semble u t i le , p o u r évi ter tou t m a l e n t e n d u , de 

fourni r q u e l q u e s précis ions sur l ' express ion «sa la i r e m e n s u e l m i n i m u m » 

(c i - ap rès : « sa l a i r e m i n i m u m » ) . 

C o n t r a i r e m e n t à la p lupa r t des pays e u r o p é e n s où le sa la i re m i n i m u m 

reflète le m o n t a n t nécessa i re pour subs is te r , en Moldova, un sa la i re 

m i n i m u m r e p r é s e n t e u n e un i t é se rvan t à ca lculer le sa la i re de base des 

a g e n t s de l 'Eta t et les a m e n d e s . 

La no t ion de «sa l a i r e m i n i m u m » a é té i n t r o d u i t e pa r la loi n" 1432-XIV 

du 28 d é c e m b r e 2000 sur « la f ixation et la r ééva lua t ion du sa la i re mini­

m u m » . Elle fixe le sa la i re m i n i m u m à 18 Ici (MDL) (environ 1,125 euros 

(EUR)) et énonce en son ar t ic le 7 q u e ce m o n t a n t s ' app l ique ra p o u r le 

calcul des a m e n d e s j u s q u ' à l ' adopt ion des nouvel les vers ions du code 

péna l , du code d e p r o c é d u r e péna l e , du code de p r o c é d u r e civile et du 

code des con t r aven t i ons a d m i n i s t r a t i v e s . 

Les règles re la t ives à la m é t h o d e de calcul des sa la i res payés su r le 

b u d g e t de l 'E ta t p révo ien t , p o u r le calcul de ces sa la i res , l ' appl ica t ion de 

coefficients spéc iaux de mul t ip l i ca t ion , qu i sont fonction du poste en 

q u e s t i o n et du sa la i re m i n i m u m . Au sa la i re de base , il y a lieu d ' a jou te r 

divers s u p p l é m e n t s prévus p a r la loi. Le 1 e r avril 2001 , le g o u v e r n e m e n t 

moldave a fixé le sa la i re m i n i m u m à 100 M D L . Toutefo is , le m o n t a n t 

uti l isé pour le calcul des a m e n d e s est d e m e u r é i nchangé (18 M D L ) . 

Q u a n t à la p r o p o r t i o n n a l i t é , il y a l ieu, à m o n sens , de m e n t i o n n e r les 

poin ts su ivan t s . 

La p r o p o r t i o n n a l i t é appel le à m e t t r e en ba lance les impéra t i f s des fins 

é n u m é r ô e s à l 'ar t icle 10 § 2 de la C o n v e n t i o n avec ceux d ' une l ibre 

discussion des p r o b l è m e s d ' i n t é r ê t publ ic (voir, mutatis mutandis, Lingens, 

préc i t é , p . 26, § 42) . D a n s l ' é t ab l i s semen t d ' un j u s t e équi l ibre e n t r e eux, 

la C o u r ne doit pas oubl ie r qu ' i l est i m p o r t a n t de veil ler à ce q u e la p e u r de 

sanc t ions péna le s ou a u t r e s ne d é c o u r a g e pas les c i toyens de se p r o n o n c e r 

su r d e tel les ques t ions (Barfod c. Danemark, a r r ê t du 22 février 1989, série A 

n" 149, p . 12, § 29). 

d i t en t la plus h a u t e a u t o r i t é j ud i c i a i r e du pays et t i e n n e n t des propos 

d i f famato i res à l ' égard des m e m b r e s de la C o u r cons t i t u t ionne l l e . 

Aussi , j e ne d o u t e n u l l e m e n t q u e le r e q u é r a n t , pa r son c o m p o r t e m e n t , 

a c o m m i s des ac tes d é m o n t r a n t une absence man i fes t e de cons idé ra t ion 

pour la C o u r cons t i tu t ionne l l e et sa p r o c é d u r e , et qu ' i l s 'exposai t donc à 

u n e sanc t ion en ve r tu du code de p r o c é d u r e cons t i t u t ionne l l e . U n tel 

c o m p o r t e m e n t ne s au ra i t , pa r déf ini t ion, ê t r e p ro t égé pa r l 'ar t ic le 10 de 

la Conven t i on . 
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Ainsi q u e j e l'ai m e n t i o n n é , le code de p r o c é d u r e cons t i tu t ionne l l e 

r é g l e m e n t e la p ro tec t ion de la d ign i té des j u g e s de la C o u r cons t i tu t ion­

nelle et a s su re les condi t ions a p p r o p r i é e s à l 'exercice de leurs fonctions, 

les m a n q u e m e n t s à ces disposi t ions é t a n t s a n c t i o n n é s pa r u n e a m e n d e 

m a x i m a l e de 25 fois le m o n t a n t du salaire m i n i m u m , soit 450 M D L ou 

envi ron 28,1 E U R . 

Le r e q u é r a n t s 'est vu infliger u n e a m e n d e plus l égè re , d ' un m o n t a n t de 

360 M D L . O n peu t se d e m a n d e r si ce t t e a m e n d e é ta i t t r op é levée. D u 

point de vue t h é o r i q u e , ce t t e ques t i on peu t ê t r e ana lysée sous di f férents 

angles : 

1. celui du droi t a d m i n i s t r a t i f moldave de m a n i è r e g é n é r a l e ; 

2. celui des d isposi t ions légales rég i s san t la r esponsab i l i t é p o u r des 

ac tes d é m o n t r a n t un « m a n q u e de respec t envers la C o u r cons t i tu t ion­

nelle » ; ou 

3. celui de la s i tua t ion f inancière du r e q u é r a n t . 

J ' a b o r d e r a i b r i è v e m e n t la p ropo r t i onna l i t é des sanc t ions imposées à 

l ' in té ressé sous ces t rois ang les . 

Le code des con t r aven t ions admin i s t r a t i ves prévoit diverses formes 

de sanc t ions , y compr i s des d é t e n t i o n s de cour t e d u r é e et des a m e n d e s . 

Q u a n t à ces d e r n i è r e s , l 'art icle 26 du code énonce q u ' e n pr inc ipe , pour 

divers types de con t r aven t ions , les ci toyens sont passibles d ' a m e n d e s 

m a x i m a l e s de 50 fois le m o n t a n t du salaire m i n i m u m et les fonct ionnai res 

d ' une a m e n d e de 300 fois ce m o n t a n t . D a n s ce r t a ins cas , l ' a m e n d e peut 

s 'élever à 3 000 fois le m o n t a n t du sa la i re m i n i m u m . Le p rés iden t d u 

b a r r e a u é t a n t u n fonct ionnai re en ver tu du dro i t i n t e r n e , d a n s ce r ta ins 

cas, il peu t en pr incipe se voir infliger u n e a m e n d e se s i t uan t e n t r e 300 et 

3 000 fois le m o n t a n t du sa la i re m i n i m u m , selon la n a t u r e de la con t ra ­

vent ion . Ce la é t a n t , j ' e s t i m e q u e la sanc t ion imposée en l 'espèce é ta i t 

symbol ique ou, pour le moins , qu 'e l le n 'é ta i t pas excessive. 

Q u a n t aux disposi t ions légales généra les , les sanct ions appl icables aux 

ac tes t é m o i g n a n t d 'un m a n q u e de respect envers les t r i b u n a u x et cours 

sont fixées pa r l 'ar t icle 200/7 du code des con t r aven t ions admin i s t r a t ives , 

qui prévoit une a m e n d e m a x i m a l e de 25 fois le m o n t a n t du salaire 

m i n i m u m ou une d é t e n t i o n admin i s t r a t ive de 15 j o u r s au m a x i m u m . E n 

ve r tu du code de p r o c é d u r e cons t i tu t ionne l le , les a u t e u r s d ' ac tes s imilai res 

dir igés con t re la C o u r cons t i tu t ionne l le sont passibles d 'une a m e n d e 

s e u l e m e n t . Ainsi, si l'on c o m p a r e les sanct ions prévues pa r les disposit ions 

généra les avec la sanc t ion imposée en l 'espèce, celle-ci ne saura i t en aucun 

cas passer pour u n e pe ine de n a t u r e à avoir « d é c o u r a g é » le r e q u é r a n t . 

Eu éga rd au pr inc ipe de l ' indiv idual isa t ion des pe ines , la façon la plus 

a d é q u a t e d ' é t ab l i r si la sanc t ion infligée au r e q u é r a n t é ta i t p ropo r t i onnée 

est de c o m p a r e r le m o n t a n t de l ' a m e n d e avec le r evenu de l ' in té ressé . 

Ainsi , il est possible d ' app réc i e r si la s anc t ion é ta i t p rop re à le 

« d é c o u r a g e r » . 
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A m o n sens , c e t t e q u e s t i o n est c ruc ia le , au vu de l ' exemple suivant : u n e 

a m e n d e de 360 M D L infligée à u n e p e r s o n n e qui gagne q u e l q u e 300 M D L 

p a r mois est une peine r e l a t i v e m e n t lou rde , mais pour une p e r s o n n e ayan t 

un revenu de 3 000 M D L p a r mois , il s 'agit d ' u n e sanc t ion l égère . Pour ces 

ra i sons , j ' a u r a i s souha i t é avoir des in fo rma t ions s u p p l é m e n t a i r e s su r le 

r evenu du r e q u é r a n t . La c h a m b r e ne d i sposan t pas de ces r ense igne ­

m e n t s , j e ne puis que c o m p a r e r le m o n t a n t de l ' a m e n d e infligée en 

l 'espèce avec le s t a n d a r d moyen de vie en Moldova, à savoir 1 000 M D L 

par mois . Il s emble peu p robab le que le revenu du p r é s i d e n t du b a r r e a u 

moldave se s i tue en deçà . Aussi , si l'on c o m p a r e le m o n t a n t de l ' a m e n d e 

infligée au r e q u é r a n t avec le r evenu m e n s u e l moyen, on s 'aperçoi t qu ' i l est 

deux fois et d e m i e infér ieur . Ces é l é m e n t s d é m o n t r e n t é g a l e m e n t q u e 

l ' a m e n d e imposée en l 'espèce n ' é t a i t p a s excessive et qu 'e l le peut passer 

pour p r o p o r t i o n n é e . 

Q u e l q u e soit le point de vue a d o p t é , on abou t i t à la conclusion que 

l 'E ta t dé f endeu r , en s a n c t i o n n a n t le r e q u é r a n t pour avoir m a n q u é de 

respec t envers la C o u r cons t i t u t ionne l l e , n 'a pas dépassé les l imi tes de la 

p ropo r t i onna l i t é . 

En conclusion, eu éga rd à ce qui p r écède , j e ne cons t a t e a u c u n e viola­

t ion des d ro i t s du r e q u é r a n t g a r a n t i s p a r l 'ar t icle 10 de la Conven t i on . 
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SUMMARY1 

Conviction of a lawyer for criticising a judicial décision 

Article 10 

Freedom qf expression - Conviction of a lawyerfor criticising a judicial décision - Interférence -
Prescribed l>v law - Foreseeability - Précision of the law - Maintaining the authorily and 
impartialily ofthe judiciary - Necessary in a démocratie society - General interest - Limits of 
acceptable criticism of the judiciary — Context in which the alleged remarks were made — 
Remarks published without the knowledge qf the person who made them and denied in part -
Severity ofthe sentence 

* 
* * 

The applicant is a lawyer. While he was Chairman ofthe Moldovan Bar Council, 
the Constitutional Court déclarée! that législation that made it compulsory for 
lawyers to juin the Bar Council was unconstitutional. The applicant criticised the 
Constitutional Court's décision in a téléphone interview with a journalise Shortly 
afterwards, a local newspaper published an article on the debate that had been 
sparked offwithin the légal profession by the Constitutional Court's décision and 
cited remarks it said the applicant had made during the interview. When called 
upon to give an explanation by the Président of the Constitutional Court, the 
applicant said that his remarks had been published without his knowledge, 
misquoted and largcly taken out of context. Finding that some of the applicant's 
comments showed a lack of respect for the court and a lack of regard for its déci­
sion, the Constitutional Court imposed an administrative fine ofthe équivalent of 
36 euros. 

Held 
Article 10: The Court notée! that the applicant had been convicted for stating in an 
"interview" given to a newspaper that the décision of the Constitutional Court 
"[would] produce total anarchy in the légal profession" and that, accordingly, the 
question arose as to whether the Constitutional Court was constitutional. The 
applicant was also convicted for saying that the judges of the Constitutional 
Court probably "[did] not regard the European Court of Human Rights as an 
authority". Such a conviction could be regardée! as an interférence with thc 
applicant's right to respect for his freedom of expression. The interférence was 
"prescribed by law". Although the acts that gave rise to liability were not defined 
or set out with absolute précision in the législation, the Court found that, in view of 
his légal training and professional expérience as Chairman of the Bar, the appli­
cant could reasonably have foreseen that his remarks were liablc to fall within the 

1. This summary by the Registry does not bind the Court. 



200 AMIHALACHIOAIE v. MOLDOVA JUDGMENT 

scope of Article 82 of the Code of Constitutional Procédure. The interférence 
pursued a legitimate aim, namely to maintain the aulhority and impartiality of 
the judiciary. As to whether the interférence had been "necessary in a démocratie 
society", the applicant's comments concernée) an issue of gênerai interest and had 
been made in the context of a fterce debate among lawyers that had been sparked 
off by a Constitutional Court décision on the status o f the profession which had 
brought to an end the System whereby lawyers were organisée! within a single 
structure, the Moldovan Bar Council, which was chaired by the applicant. In that 
connection, the Court found that even though the remaries could be regarded as 
displaying a certain lack of regard for the Constitutional Court following its 
décision, they could not be clescribed as grave or insulting to the judges of the 
court. Furthermore, since it had been the press that had reported the applicant's 
comments, some of which the applicant had subsequently denied making, it was 
not possible to hold him responsible for everything that had appeared in the 
published "interview". Lastly, although the fine imposed on the applicant was 
seemingly m o d e s l , it was novertheless indicative of the Constitutional Court 's 
désire to inllict severe punishment on the applicant, as the amount was close to 
the maximum that could be imposed under the législation. In short, there had 
not been a "pressing social need" to rcslrict the applicant's freedom of expression 
and the national authorities had not furnished "relevant and stifficient" reasons to 
justify the interférence. Since the applicant had not gone beyond the bounds of 
acceptable crilicism under Article 10 of the Convention, the interférence had not 
been "necessary in a démocratie society". 
Conclusion: violation (six votes toone) . 

Article 41: The Court found that the finding of a violation constituted sufficienl 
réparation for any non-pecuniary damage sttstained by the applicant. 
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In the case of Amihalachioaie v. Moldova, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composée! of: 
M r J . - P . COSTA, Président, 
M r L. LOUCAIDES, 

M r C. BÎRSAN, 

M r K. JUNGWIERT, 
M r V. BUTKEVYC:II, 
M r s W. THOMASSEN, 
M r S. PAVLOVSCHi,7«(/g«, 

and M r T . L . EARLY, Deputy Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 3 F e b r u a r y and 23 M a r c h 2004, 
Dcl ivers the following j u d g m e n t , which was a d o p t e d on the last-

tnen l ioned d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in a n app l ica t ion (no. 60115/00) aga ins t the 
Republ ic of Moldova lodged wi th t he C o u r t u n d e r Art ic le 34 of t he Con­
vent ion for thc P ro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s 
("the C o n v e n t i o n " ) by a Moldovan na t iona l , M r G h e o r g h e Amiha lach ioa i e 
(" the a p p l i c a n t " ) , o n ' l 4 J u l y 2000. 

2. T h c app l ican t was r e p r e s e n t e d before the C o u r t by M r A. T â n a s e , of 
t h e Ch i s jnâu Bar . T h e Moldovan G o v e r n m e n t (" the G o v e r n m e n t " ) were 
r e p r e s e n t e d by the i r Agen t , M r V. Pâr log o f t h e Min i s t ry of J u s t i c e . 

3. In his appl ica t ion , M r Amiha l ach ioa i e a l leged a b reach of his right 
to f reedom of express ion , as g u a r a n t e e d by Art ic le 10 of the Conven­
t ion, in t h a t he had been fined for cr i t ic is ing a C o n s t i t u t i o n a l C o u r t 
décision on the cons t i tu t iona l i ty of légis lat ion r e g u l a t i n g the légal pro­
fession. 

4. T h e app l ica t ion was init ial ly a l loca ted to the First Sect ion of the 
C o u r t (Rule 52 § 1 o f t h e Rules of C o u r t ) . 

5. O n 1 N o v e m b e r 2001 the C o u r t changée! t he composi t ion of i ts 
Sect ions (Rule 25 § 1). Th i s case was ass igned to the newly composée! 
Second Sect ion (Rule 52 § 1). W i t h i n tha t Sect ion, the C h a m b e r tha t 
would cons ider the case (Art icle 27 § 1 of the Conven t ion ) was consl i-
l u t e d as provided in Rule 26 § 1. 

6. By a décision of 23 Apri l 2002, t he C h a m b e r dec l a r ed t he appl ica t ion 
par t ly admiss ib le . 

7. T h e appl ican t and the G o v e r n m e n t each filed observa t ions on the 
m e r i t s o f t h e case (Rule 59 § 1). 
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T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F THE CASE 

8. T h e app l ican t is a Moldovan na t iona l who was bo rn in 1949 and lives 
in Ch i s jnâu (Moldova) . H e is a lawyer and C h a i r m a n o f t h e Moldovan Bar 
Counc i l . 

9. In 2000 a g r o u p composcd of m e m b e r s of p a r l i a m e n t a n d the 
Moldovan O m b u d s m a n sought a ru l ing from the C o n s t i t u t i o n a l C o u r t 
t h a t t he Lawyers ( O r g a n i s a t i o n o f t h e Profession) Act (Law no. 395-XIV) 
was uncons t i t u t i ona l . T h e Act laid down, inter alia, t h a t ail lawyers 
p rac t i s ing in Moldova should be m e m b e r s o f t h e Bar Counc i l , a na t iona l 
assoc ia t ion of ail lawyers from the local Bars . T h e y a r g u e d t h a t com-
pulsory m e m b e r s h i p of the Bar Counci l was con t r a ry to the right of 
f recdom of assoc ia t ion g u a r a n t e e d by the Moldovan C o n s t i t u t i o n . 

10. After consu l t ing , inter alia, t he B a r Counci l , which expressed the 
view t h a t t he Act was cons i s t en t wi th t he C o n s t i t u t i o n , t he C o n s t i ­
t u t i ona l C o u r t held in a décis ion of 15 F e b r u a r y 2000 t h a t t he provisions 
m a k i n g m e m b e r s h i p of the Moldovan Bar Counci l compulsory were 
u n c o n s t i t u t i o n a l . 

11. T h e app l ican t cr i t icised the C o n s t i t u t i o n a l C o u r t ' s décision in a 
t é l é p h o n e in te rv iew he gave to A.M., a journal is t on the Economiceskoe 
Obozrenie ( "Economie Analysis") newspape r . 

12. In the F e b r u a r y 2000 édi t ion o f t h e newspape r , A.M. pub l i shed an 
ar t ic le on the d e b a t c which the C o n s t i t u t i o n a l C o u r t ' s décis ion of 
15 F e b r u a r y 2000 had s p a r k e d off a m o n g lawyers. H e gave the following 
account of his t é l éphone in terv iew witli the app l ican t : 

"... After the Constitutional Court 's décision was made public, Economiceskoe Obozrenie 
put a séries of questions to the Chai rman of the Bar Council, Mr Gheorghe 
Amihalachioaie. His comments are tinged with émotion, no doubt because they were 
made in the beat of the moment: 

'The Constitutional Court 's décision will produce total anarchy in the légal 
profession', said Mr Amihalachioaie. 'You will see what will happen over the course 
of the next year. From now on, we no longer have a single System for organising the 
profession or a unitarian State. We have become accustomed to this - il is easier to 
live and work in chaos. Taxes are not paid, there is no supervision and, consequcntly, 
no ethics, no discipline and no rrsponsibililv. 

In view of this, the question is whether the Constitutional Court is constitutional. 
l u i 990 the United Nations adoptée! its Basic Princi pies on the Rôle ofthe Bar, which 
are fullv guaranteed by our law. The légal profession is independenl the world over. 
In Moldova il is subordinate to the executive, that is to say the Ministry of Justice. 
This is a serious breach of fundamental démocratie principles. 

The Constitutional Court did not take into account the judgments of the 
Strasbourg Court referred to by the Bar Council in its observations. The judges of 
the Constitutional Court probably do not regard the European Court of Human 
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Rights as an authority. Am I to assume that they have acquircd more expérience in 

five years than the Strasbourg judges in fifty? We shall certainly be informing the 

Council of Europe that Moldova does not comply wilh the case-law or rcquiremcnts 

of the European Court of Human Rights. ' 

According to Mr Amihalachioaie, lawyers have always been regarded as being at the 

l'orcfront of the légal profession: 'Despite everything, even after the Constitutional 

Court 's décision, the body of lawyers remains a force.' ..." 

13. In a l e t t e r of 18 F e b r u a r y 2000, t hc P ré s iden t o f t h e C o n s t i t u t i o n a l 

C o u r t in fo rmed the app l ican t t ha t his r e m a r k s as r e p o r t e d in the 

Economiceskoe Obozrenie n e w s p a p e r could cons t i t u t e a lack of r e g a r d for 

the cour t wi th in the m e a n i n g of Art ic le 82 § 1 (e) of t he Code of 

C o n s t i t u t i o n a l P r o c é d u r e and invi ted h im to submi t w r i t t e n observa t ions 

on this point wi th in t en days . 

14. O n 28 F e b r u a r y 2000 the app l i can t s u b m i t t e d the r e q u e s t e d 

obse rva t ions . H e said t h a t he h a d only l e a rned o f t h e publ ica t ion of his 

r e m a r k s from the l e t t e r of 18 F e b r u a r y 2000 a n d conf i rmed hav ing had a 

long t é l éphone conversa t ion wi th t he j o u r n a l i s t A.M. abou t t he décision 

of 15 F e b r u a r y 2000. H e s t ressed , however , t h a t his r e m a r k s had been 

m i s q u o t e d a n d largely t a k e n ou t of con t ex t . H e added t h a t , had A.M. 

s u b m i t t e d the ar t ic le to h im pr ior to publ ica t ion , he would have checked 

the p r é s e n t a t i o n of his r e m a r k s carefully and , accordingly, a s s u m e d full 

responsibi l i ty for t h e m . 

15. O n 6 M a r c h 2000 the C o n s t i t u t i o n a l C o u r t issued a final décision 

p u r s u a n t to Art ic les 81 and 82 o f t h e Code of C o n s t i t u t i o n a l P r o c é d u r e in 

which it imposed an a d m i n i s t r a t i v e fine on the appl ican t in t he s u m of 

360 Moldovan lei ( équ iva len t to 36 eu ros ) . 

It found t h a t t he appl ican t h a d m a d e the following c o m m e n t s in the 

a f o r e m e n t i o n e d interview: " T h e Cons t i t u t i ona l C o u r t ' s décision will 

p roduce total a n a r c h y in the légal profess ion. . . . the ques t ion is w h e t h e r the 

Cons t i t u t i ona l C o u r l is cons t i tu t iona l . ... T h e j u d g e s o f t h e Cons t i tu t iona l 

Cour t ... do not r ega rd the E u r o p e a n C o u r t of H u m a n Righ t s as an 

au tho r i ty . " Il found tha t thèse c o m m e n t s showed a lack of respec t on the 

app l ican t ' s pa r t for the Cons t i tu t iona l C o u r t a n d its décision. 

16. As the C o n s t i t u t i o n a l C o u r t ' s décis ion was final, t he app l ican t paid 

the s u m of 360 lei in to t he Min is t ry of F i n a n c e ' s account on 7 J u l y 2000. 

II. RELEVANT D O M E S T I C LAW 

17. T h e re levan t provisions o f t h e Code of C o n s t i t u t i o n a l P rocédure 

read as follows: 

Article 81 § 1 

"In order to protect the dignity of the Constitutional Court judges and thc 

participants in the proceedings, and to secure appropriât e conditions for the exercise 
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of constitutional jurisdiction, the Court niav take the measures provided for in 

Article 82." 

Article 82 

" 1 . In order to ensure the proper administration of constitutional justice, the Court 

may impose an administrative fine of up to twenty-five times the minimum monthlv 

salarv on anvone who: 

(a) makes an unconstitutional statement, regardless of the mannerof i t s expression; 

(b) interfères with the procédural activity of the Constitutional Court judges, or 

a t tempts to influence them by non-procedural methods; 

(c) refuses without due cause to comply with the orders of the judges of t lie Court in 

the prescrihed manner orwithin the lime allowed, or fails to comply with a judgment or 

advisory opinion of the Court; 

(d) violâtes the judicial oalh; 

(e) displays a lack of respect for the Constitutional Court by refusing to obey orders 

of the presiding judge, violât ing disciplinary ru les or committing other acts that show an 

obvious lack of regard for the Court and its procédure. 

18. Sect ion 4 o f t h e Press Act (Law no. 243-XIII of 26 O c t o b e r 1994) 

provides : 

"Publishers of periodicals ... shall have a discrétion as to the documents and in­

formation they choose to publish, but shall bave regard to the fact that , since it carries 

with it duties and responsibililies, the exercise of thèse freedoms is subject to such 

formalities, conditions, restrictions or penalties as are preseribed by law and are 

necessary in a démocratie society, in the interests of national security, territorial 

inlegrity or publie salety, foi- the prévention of disorder or crime, for the protection of 

health or morals, for the protection of the réputation or rights of others, for prevenling 

the disclosure of information received in confidence, or for maintaining the authority 

and impai lialily of the judiciary." 

T H E L A W 

I. ALLEGED V I O L A T I O N OE ARTICLE 10 O F T H E C O N V E N T I O N 

19. T h e appl ican t cons idered t h a t his convict ion cons t i t u t ed an i i n -
jus t i f ïed in t e r f é rence wi th his r ight to f reedom of express ion . H e rel ied 

on Art ic le 10 o f t h e C o n v e n t i o n , which provides: 

" 1 . Everyone has the right to freedom of expression. This righl shall include freedom 

to hold opinions and lo receive and impari informai ion and ideas without interférence 

by public authority and regardless of frontière.... 

2. The exercise of thèse freedoms, since it carries with it duties and responsibililies, 

may be subject to such formalities, conditions, restrictions or penalties as are preseribed 
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1>\ law and arc necessary in a démocratie society ... for maintaining thc authority and 

impartialily of the judiciary." 

A. The parties' submissions 

1. The applicant 

20. T h e appl ican t s u b m i t t e d t h a t t he in t e r f é rence was not "p resc r ibed 

by law" or "necessa ry in a d é m o c r a t i e society". 

21 . H e a r g u e d , firstly, t h a t Art ic le 82 o f t h e C o d e of C o n s t i t u t i o n a l 

P r o c é d u r e did not satisfy the r e q u i r e m e n t of foreseeabi l i ty of the law, as 

it failed to identify wi th sufficient c lar i ty t he acts which would give rise t o 

liability to an admin i s t r a t i ve fine. In pa r t i cu l a r , it was difficult to 

d é t e r m i n e from the word ing of Art ic le 82 w h e t h e r it covered only ac ts 

p e r f o r m e d at C o n s t i t u t i o n a l C o u r t h e a r i n g s or ail acts showing a lack of 

r e g a r d for the C o n s t i t u t i o n a l C o u r t or i ts p r o c é d u r e . 

22. H e also said t h a t he had not exp res sed any gêne ra i cr i t ic ism of the 

C o n s t i t u t i o n a l C o u r t or its judges , bu t mere ly d i sapprova l of i ts décis ion, 

as p a r t of a b road d e b a t e on the o rgan i sa t ion of t he légal profession. 

Accordingly, he c o n t e n d e d t h a t the pena l ty imposed on h im had not been 

necessa ry in a d é m o c r a t i e society. 

2. The Government 

23. T h e G o v e r n m e n t accep ted tha t t h e r e had been an in te r fé rence 

with the app l i can t ' s r ight to f reedom of express ion , bu t a r g u e d t h a t it 

satisfied the r e q u i r e m e n t s of p a r a g r a p h 2 of Art ic le 10 o f t h e Conven t ion . 

T h c y s u b m i t t e d at the ou t se t t h a t Art ic le 82 of the Code of 

C o n s t i t u t i o n a l P r o c é d u r e met thc r e q u i r e m e n t of foreseeability when 

r ead in the l ight of Art ic le 8 1 , which laid down t h a t the C o n s t i t u t i o n a l 

C o u r t could t ake m e a s u r e s tha t enc roached upon f reedom of express ion 

in o r d e r to protect t he d igni ty of its j u d g e s a n d to secure a p p r o p r i a t e 

condi t ions for the exercise of cons t i t u t i ona l jur isdic t ion. 

In view of his posi t ion and professional expé r i ence , t he app l ican t ough t 

to have b e e n a w a r e t h a t t he a u t h o r i t y o f t h e C o n s t i t u t i o n a l C o u r t had to 

be r e spec t ed not only a t hea r ings , bu t a t o t h e r t i m e s too. 

24. T h e G o v e r n m e n t m a i n t a i n e d t h a t the in t e r f é rence was justifiée! by 

t he n e e d to g u a r a n t e e the a u t h o r i t y a n d impa r t i a l i t y of t he j u d i c i a r y and 

was necessa ry in a d é m o c r a t i e society as the app l ican t had gone beyond 

the bounds of accep tab le cr i t ic ism by m a k i n g r e m a r k s abou t bo lh the 

C o n s t i t u t i o n a l C o u r t a n d its j u d g e s t h a t w e r e d e f a m a t o r y a n d offensive. 

T h e y s t ressed t h a t , as a lawyer, t he app l ican t h a d a d u t y of d iscré t ion 

towards t he jud ic i a ry and so enjoyed m o r e l imi ted f reedom of express ion. 
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B. The Court's assessment 

/. General principles 

25. T h e C o u r t r é i t é r â t e s t h a t a " law" wi th in the m e a n i n g of Art ic le 10 
§ 2 o f t h e Conven t i on is a n o r m t h a t is fo rmula t ed wi lh sufficient précis ion 
to enab le the citi/.en to r e g u l a t e his conduc t and to foresee, to a deg ree 
tha t is r ea sonab le in the c i r c u m s t a n c e s , the conséquences which a given 
act ion m a y en ta i l . However , t hose n o r m s need not be foreseeable wi th 
abso lu te ce r t a in ty , even t h o u g h such c e r t a i n t y is dés i r ab l e , as t he law 
m u s t be able to k e e p pace wi th c h a n g i n g c i r c u m s t a n c e s . Accordingly, 
m a n y laws a r e inevi tably couched in t e r m s which, to a g r e a t e r or lesser 
ex t en t , a re vague a n d whose i n t e r p r é t a t i o n a n d app l ica t ion a r e ques t i ons 
of p rac t i ce (see T h e S u n d a y T i m e s v. the United Kingdom (no. 1), j u d g m e n t of 
26 Apri l 1979, Sér ies A no. 30, p. 3 1 , § 49, a n d Hertel v. Switzerland, 
j u d g m e n t of 25 Augus t 1998, Reports of Judgments and Décisions 1998-VI, 
pp. 2325-26, § 35). 

26. T h e d e g r e e of précis ion d é p e n d s to a cons idé rab le d e g r e e on the 
c o n t e n t of t he i n s t r u m e n t in issue, t he field it is des igned to cover, a n d 
t h e n u m b e r a n d s t a t u s of those to w h o m it is a d d r e s s e d (see Groppera 
Radio AG and Others v. Switzerland, j u d g m e n t of 28 M a r c h 1990, Sér ies A 
no. 173, p. 26, § 68) . 

27. T h e C o u r t r é i t é r â t e s tha t the spécial s t a t u s of lawyers gives t h e m a 
c e n t r a l posi t ion in the a d m i n i s t r a t i o n of j u s t i ce as i n t e r m e d i a r i e s be tween 
the public and the cour t s . Such a posit ion expla ins t he usua l r es t r i c t ions 
on the conduc t of m e m b e r s o f t h e Bar (sec Casado Coca v. Spain, j u d g m e n t 
of 24 F e b r u a r y 1994, Sér ies A no. 285-A, p. 21 , § 54) . 

28. However , as the C o u r t has prcviously had occasion to say, lawyers 
a r e en t i t l ed to f reedom of express ion too and to c o m m e n t in public on the 
a d m i n i s t r a t i o n of j u s t i c e , provided t h a t t he i r cr i t ic ism does not over s l ep 
c e r t a i n b o u n d s . F u r t h e r m o r e , Art ic le 10 p ro t ec t s not only t he subs t ance of 
t he ideas a n d in fo rma t ion expressed bu t a lso the form in which they a re 
conveyed. In tha t connec t ion , account m u s t be t a k e n o f t h e need to s t r ike 
t he r ight ba lance b e t w e e n the var ious i n t e r e s t s involved, which include t he 
public 's r ight to receive in fo rma t ion abou t ques t i ons a r i s ing from judicial 
déc is ions , t he r e q u i r e m e n t s o f t h e p rope r a d m i n i s t r a t i o n of j u s t i ce and the 
d igni ty of t he légal profession (see Schbpfer v. Switzerland, j u d g m e n t of 
20 M a y \998,Reports 1998-111, pp . 1053-54, § 33) . 

29. Whi le thc C o n t r a c t i n g S t a t e s have a ce r t a in m a r g i n of a p p r é ­
c ia t ion in assess ing w h e t h e r such a n e e d exis ts , it goes h a n d in h a n d wi th 
a E u r o p e a n supervis ion, e m b r a c i n g bo th thc law a n d the décisions 
apply ing it (see T h e S u n d a y T i m e s v. the United Kingdom (no. 2), j u d g m e n t 
of 26 N o v e m b e r 1991, Sér ies A no. 217, pp . 28-29, § 50) . 
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30. In p e r f o r m i n g its supervisory rôle , t he C o u r t has to look at the 

in t e r f é rence compla ined of in the light of the case as a whole , inc luding 

the t é n o r of the a p p l i c a n t ' s r e m a r k s and the context in which they were 

m a d e , and d é t e r m i n e w h e t h e r it " co r re spondfed ] lo a p res s ing social 

need" , was " p r o p o r t i o n a t e to t he l eg i t ima te a im p u r s u e d " a n d w h e t h e r 

the reasons adduced by the na t iona l a u t h o r i t i e s to jus t i fy it a re "re levant 

and sufficient" (see T h e Sunday T i m e s (no. 2), ibid., a n d Nikula v. Finland, 

no. 31611/96, § 44, E C H R 2002-11). 

2. Application ofthe aforementioned principles to the instant case 

3 1 . T h e C o u r t no t e s t h a t the appl ican t was convicted for s t a t i n g in an 

" in te rv iew" given to a n e w s p a p e r tha t the décis ion of t he C o n s t i t u t i o n a l 

C o u r t " [would] p roduce to ta l a n a r c h y in t he légal profess ion" and t h a t the 

ques t i on the re fo re arose w h e t h e r t he C o n s t i t u t i o n a l C o u r t was cons t i tu ­

t ional . H e was also convicted for saying t h a t the j u d g e s of t he Cons t i ­

t u t i ona l C o u r t p robably " [d id] not r ega rd the E u r o p e a n C o u r t of H u m a n 

R i g h t s as a n a u t h o r i t y " . 

Such a convict ion m a y be r e g a r d e d as an in t e r f é rence wi th the appli­

can t ' s r ight to respec t for his f reedom of express ion , as g u a r a n t e e d by 

Art ic le 10 o f t h e Conven t i on . 

32. T h e C o u r t finds at the ou t se t t h a t the i n t e r f é r ence in ques t i on was 

"p rese r ibed by law", wi th in t he m e a n i n g of the second p a r a g r a p h of 

Art ic le 10 of the Conven t i on . In t h a t connec t ion , it no te s tha t the issue 

b e t w e e n t h e p a r t i e s in t h e i n s t an t case is w h e t h e r Ar t ic le 82 of t he Code 

of C o n s t i t u t i o n a l P r o c é d u r e , which sets out the acts for which an 

a d m i n i s t r a t i v e p e n a l t y m a y be imposed , should be cons t rued broad ly or 

narrowly. 

33 . T h e C o u r t no tes t h a t the w o r d i n g of Art ic le 82 con ta ins a gêne ra i 

provision t h a t m a k e s anyone showing an obvious lack of r ega rd towards 

the C o n s t i t u t i o n a l C o u r t liable to a fine. 

A l t h o u g h the ac t s t h a t give rise t o Iiability a r e not def ined or set ou t 

wi th abso lu te précis ion in the législat ion, the C o u r t finds t h a t in view of 

his légal t r a i n i n g a n d profess ional expé r i ence as C h a i r m a n o f t h e Bar , t he 

app l i can t could r easonab ly have foreseen t h a t his r e m a r k s were liable to 

fall wi th in the scope of the a f o r e m e n t i o n e d provision of t he Code of 

C o n s t i t u t i o n a l P r o c é d u r e . 

34. It fu r the r cons iders tha t the in te r fé rence p u r s u e d a l eg i t ima te 

a im, as it was jus t i f ied by the need to m a i n t a i n bo th the a u t h o r i t y and 

the impar t i a l i t y of t he jud ic ia ry , w i th in the m e a n i n g of t he second para ­

g r a p h of Art ic le 10 o f t h e Conven t i on . It m u s t now d é t e r m i n e w h e t h e r 

tha t i n t e r f é r ence was "necessa ry in a d é m o c r a t i e society". 

35. T h e C o u r t no tes t h a t t he app l i can t ' s c o m m e n t s were m a d e on an 

issue of g ê n e r a i i n t e r e s t in t he con tex t of a fierce d e b a t e a m o n g lawyers 
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tha t had been s p a r k e d oH'by a C o n s t i t u t i o n a l C o u r t décis ion on the s t a t u s 

o f t h e profession tha t had b rough t to an end the System w h e r c b y lawvers 

were o rgan i sed wi th in a single s t r u c t u r e , the Moldovan Bar Counc i l , which 

was an associa t ion cha i r ed by the app l i can t . 

36. In tha t connec t ion , t he C o u r t finds tha t even t h o u g h the r e m a r k s 

ma}- be regardée! as showing a c e r t a i n lack of r e g a r d for t he C o n s t i t u t i o n a l 

C o u r t following its décis ion, they canno t be descr ibed as g rave or as in-

sul t ing to the judges of the C o n s t i t u t i o n a l C o u r t (sec, mutatis mulandis, 

Skalka v. Poland, no. 43425/98, § 34, 27 May 2003; Perna v. Italy [ G C ] , 

no. 48898/99, § 47, E C H R 2003-V; a n d Nikula, c i ted above, §§ 48 a n d 52) . 

37. F u r t h e r m o r e , since it was t h e p ress tha t r e p o r t e d t he app l i can t ' s 

c o m m e n t s , some of which the appl ican t subsequen t ly d e n i e d m a k i n g , t he 

C o u r t finds tha t il is not possible to hold him responsib le for eve ry th ing 

tliai a p p e a r e d in the pub l i shed " in te rv iew" (see p a r a g r a p h 14 above) . 

38. Lastly, a l t h o u g h the fine of 360 Ici (équiva lent to 36 euros ) im-

posed on the app l ican t is a seeming ly modes t s u m , it neve r lhe le s s has 

symbolic value and is indicat ive ol the C o n s t i t u t i o n a l C o u r t ' s dés i re to 

inllict severe p u n i s h m e n t on the app l i can t , as il is close to the m a x i m u m 

tha t could be imposcd u n d e r the légis lat ion. 

39. In the light ol thèse cons idé ra t ions , the C o u r t finds tha t t h e r e was 

no "p ress ing social n e e d " to res t r ic t thc app l i can t ' s f reedom of express ion 

and that thc na t iona l a u t h o r i t i e s bave not f tun ished " re levant and 

suff icient" r easons to just i fy such a res t r ic t ion . Since the app l ican t has 

not gone beyond the bounds of accep tab le cr i t ic ism u n d e r Ar t ic le 10 of 

the Conven t ion , the in te r fé rence in issue cannot be r e g a r d e d as having 

been "necessa ry in a d é m o c r a t i e society". 

40. G o n s e q u e n t l y , t h e r e has been a violat ion ol Art ic le 10 of t he 

Conven t ion . 

II. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

4 1 . Art ic le 41 o f t h e Conven t i on provides : 

"If the Court lincls that there has been a violation of the Convention or the Protocols 

thereto, and if the internai law of the High Contracting Party concerned allows only 

partial réparation to he made. the Court shall, if necessary, al'lbrd just satisfaction to 

thc injured party." 

A. Damage 

42. The appl ican t sought an award ol 100,000 euros (EUR) for thc non-

p e c u n i a r y d a m a g e he a l l eged he h a d s u s t a i n e d as a resui t of t he ser ious 

h a r m causée! by the convict ion lo his r é p u t a t i o n as a lawyer a n d as 

C h a i r m a n o f t h e Bar Counci l . 
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43 . T h e G o v e r n m e n t contenclcc! t ha t t he a m o u n t c l a imed by the ap­

pl icant u n d e r this h e a d was exo rb i t an t . T h e y a d d e d t h a t , in any event , a 

l ind ing of a violat ion of Art icle 10 would provide in itself su i ï ic ient j u s t 

sa t isfact ion. 

44. T h e C o u r t a g r é e s with the G o v e r n m e n t tha t the l ind ing of a 

violat ion cons t i t u l e s in itself sufficient j u s t sa t is fact ion for any non-

pecun ia ry d a m a g e which the appl ican t m a y have suffered. 

B. Costs and expenses 

45. T h e app l ican t c l a imed 2,000 U n i t e d S t a t e s dol lars ( E U R 1,070) in 

respec t of lawyer 's fees he had i ncu r r ed before t he C o u r t . H e p r o d u c e d a n 

a g r e e m e n t on fees he h a d m a d e wi th his lawyer, in which it was s t ipu la t ed 

tha t t he above s u m would only b e c o m e payable if his appl ica t ion to the 

C o u r t was successful. H e said t h a t it was c o m m o n prac t ice a m o n g 

Moldovan lawyers to e n t e r in to a g r e e m e n t s of this type. 

46. T h e G o v e r n m e n t con t e s t ed th is c la im, a r g u i n g tha t t he a m o u n t 

sought was excessive and tha t t h e r e was no évidence tha t t he al leged 

costs had been incur red . 

47. It is not for the C o u r t to express a view on the a g r e e m e n t 

c o n c e r n i n g fees. In accordance wi th its case-law, it mus t consider 

w h e t h e r the costs and expenses c la imed were ac tua l ly and necessar i ly 

i ncu r r ed by the appl ican t and a r e r ea sonab le as to q u a n t u m (see Nihen 

andJohnsenv. Norway [ G C ] , no. 23118/93 , § 62, E C H R 1999-VIII). It may 

have r e g a r d in t h a t connec t ion to such m a t t e r s as t he n u m b e r of hours 

worked and the hourly r a t e sought (see Ialridis v. Greece (just sat isfact ion) 

[ G C ] , no. 31107/96, § 5 5 , E C H R 2000-XI) . 

lu the ins tan t case , however , the appl ican t bas not p roduced any 

évidence in suppor t of his c la ims . T h e C o u r t the re fo re décides not to 

award any sum u n d e r this head . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds by six voles to one tha t t h e r e has been a violat ion of Art icle 10 of 

t he Conven t ion ; 

2. Holds by live votes to two that the f inding of a violat ion cons t i t u l e s in 

i tself sufficient just sat isfact ion for any non-pecun ia ry d a m a g e 

s u s t a i n e d by the app l i can t ; 

3. Dismisses by five votes to two the r e m a i n d e r o f t h e app l i can t ' s c la im for 

j u s t sa t is fact ion. 
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Done in F r e n c h , a n d notified in wr i t i ng on 20 Apri l 2004, p u r s u a n t to 
Rule 77 §§ 2 a n d 3 o f t h e Rules of C o u r t . 

In acco rdance wi th Art ic le 45 § 2 of t he Conven t i on a n d Rule 74 § 2 of 
t he Ru les of C o u r t , t he following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) pa r t ly concu r r ing , pa r t ly d i s sen t ing opinion of M r Louca ides ; 
(b) par t ly concu r r i ng , par t ly d i s s en t i ng opinion of M r s T h o m a s s e n ; 
(c) d i s sen t ing opinion of M r Pavlovschi. 

Lawrence EARLY 
D e p u t y R e g i s t r a r 

J e a n - P a u l COSTA 
P r é s i d e n t 

J . -P .C . 
T .L.E. 
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I ag rée wi th the major i ty t h a t t h e r e has been a viola t ion of Art ic le 10 of 

t he Conven t i on in this case , bu t my a p p r o a c h in so f inding is différent . In 

shor t , I believe tha t t he r e s t r i c t ion provided for in the re levan t law, which 

was appl ied in t he case of t he app l ican t in t he form of a n a d m i n i s t r a t i v e 

fine in respec t of wha t he h a d said in a n in terv iew with r e g a r d to a décis ion 

of the C o n s t i t u t i o n a l C o u r t , was not d i rec t ly c o n n e c t e d wi th the pe rmi s -

sible re levan t l e g i t i m a t e a im , namely , m a i n t a i n i n g the a u t h o r i t y of the 

jud ic ia ry , a n d went beyond what was r equ i r ed for the a c h i e v e m e n t of 

t h a t a im . C o n s e q u e n t l y , I find t h a t the législat ive r e s t r i c t ion in ques t ion 

canno t itself be cons ide red as p u r s u i n g such an a im. 

It is a wel l -es tabl ished pr inciple of i n t e r p r é t a t i o n of t he Conven t i on 

t h a t r es t r i c t ions on the r igh t s and f reedoms presc r ibed t h e r e i n should be 

c o n s t r u e d str ict ly and narrowly. As observed by the C o m m i s s i o n in the 

Sunday Times case (Séries B no. 28, p . 64, § 194), s t r ict i n t e r p r é t a t i o n of 

except ion c lauses in the con tex t o f t h e C o n v e n t i o n m e a n s 

"that no other criteria than those mentioned in the exception clause itscll may be at 

the basis of any restrictions, and thèse criteria. in lurn, must be understood in such a 

way that the language is not extended beyond its ordinary meaning". 

Apar t from the i n t e r p r é t a t i o n pr inciple in ques t ion , t he re a r e two 

spécifie factors in Art ic le 10 itself which cont ro l the concept and scope of 

the permiss ib le a im of the res t r i c t ion u n d e r cons idé ra t ion . First ly, the 

condi t ion t h a t t h e r e s t r i c t ion m u s t be "necessa ry in a d é m o c r a t i e society" 

and , secondly, t he no t ion of " a u t h o r i t y " o f t h e judiciary in respec t of which 

the res t r i c t ion m a y be imposée!. 

T h e ques t i on w h e t h e r a law which res t r i c t s any of t he r igh ts safe-

g u a r d e d by the Conven t i on does in fact p u r s u e a pe rmiss ib le a im m u s t , 

in my opinion, always be e x a m i n e d in t he con tex t of the r e q u i r e m e n t s of 

a m o d e m d é m o c r a t i e society. It is not sufficient for a law which imposes 

any such res t r ic t ion to refer to one of t he a ims for which the re levant 

r e s t r i c t ion is al lowed. T h e subs t an t ive ques t ion should always be w h e t h e r 

t he res t r i c t ion is ac tua l ly necessa ry for t h a t a im, t a k i n g in to account the 

p r e s e n t - d a y condi t ions o f d e m o c r a c y . If t he res t r ic t ion goes beyond what is 

r e q u i r e d for t he re levan t a im , or s imply serves t h a t a im inc iden ta l ly or 

indirect ly , it canno t be cons ide red as necessa ry in a d é m o c r a t i e society 

for the ach i evemen t of t h a t a im and should , for t ha t r ea son , be con­

s idered as not covered by the appl icable except ion c lause . 

In the p r é s e n t case t he m a t e r i a l pa r t o f t h e law on the basis of which the 

app l ican t was p u n i s h e d is as follows: 
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"In order to ensurc the proper administration of constitutional justice, the Court may 

impose an administrative fine of up to twcnty-fivc times the minimum monthly salary on 

anyone who: 

(e) displays a lack of respect for the Constitutional Court by refusing to obey orders 

ol the prcsidingjudge, violating disciplinary rides or committing other acts that show an 

obvions lack of regard for the Court ..." (emphasis added) 

Howeve r I canno t sec how the p u n i s h m e n l of anybody for an act 

expres s ing "lack of r e g a r d " for a court (as c o m p a r e d wi th the s t r i c te r 

concept of contempt of cour t ) can be necessary in a m o d e m d é m o c r a t i e 

society in o r d e r to maintain the authority of the judiciary. Th i s becomes even 

m o r e évident if we b e a r in m i n d the fact t h a t f reedom lo cri t icise judicial 

décisions a n d ihe funct ioning of llie j ud ic i a ry in g ê n e r a i is nowadays an 

ind i spensab le c l é m e n t of d e m o c r a c y - ail the m o r e so as such cr i t ic ism 

serves as a sa feguard for the p r o p e r cont ro l of jud ic ia l au tho r i ty . Such 

cr i t ic ism migh t rcasonably be i n t e r p r e t e d as lack of " r e g a r d " for a cour t , 

t he t e r m " r e g a r d " be ing so wide t h a t it can cover any possible confron­

ta t ion wi lh , a n d cha l lenge or d i spu t e of, any act of judicial a u t h o r i t y in 

t he form of m e r e cr i t ic ism. 

Il is i m p o r t a n t to add res s our mind in this respect to the r c q u i r e m e n l s 

of a m o d e m d é m o c r a t i e society r e g a r d i n g accountab i l i ty of ail S t a t e 

ins t i tu t ions to the people a n d the co r r e spond ing r ight of the l a t t e r to 

express themse lves frecly on m a t t e r s r e l a t i ng lo a possible mal func l ion-

ing of such ins t i tu t ions . And in a m o d e m d é m o c r a t i e society cr i t ic ism of 

such ins t i tu t ions , even if il a m o u n t s to lack of " r e g a r d " , is a îuuch more 

i m p o r t a n t va lue t h a n t he p ro tec t ion of the p res t ige of any S t a t e ins t i tu ­

t ion. It is, I ih ink , iiscful to recall he r e t he words of a famous Br i t i sh j u d g e , 

Lord D c n n i n g , M a s t e r of the Rolls , when , as far back as 1968, he was 

r e fe r r ing to an ar t ic le which s t rongly cri t icised a j u d g m e n l o f t h e C o u r t 

of A p p e a l 1 a n d which was al legedly a c o n t e m p t of cour t : 

"That article is ccrtainly critical of this court. In so far as it referred to the Court of 

Appeal, it is admittedly erroneous ... Let me say at once that we will never use this 

jurisdiction (of contempt of court] as a means to upbold our own dignity. That must 

rest on surer Inondations. Nor will we use it to suppress those who speak against us. 

We du not fear criticism, nor do we resent it. for there is something far more 

important al stake. It is no less than freedom of speech itself. Il is the right of every 

man, in Parliamenl or out of il, in the Press or over the broadeast, to make l'air 

comment, even outspoken comment, on matters of public interest. Those who com-

I. The article included the following: "The récent judgment o f t he Court of Appeal is a 
strange example o f t h e blindness which sometimes descends on the best of judges. The 
législation of 1960 and thereafter has been rendered virtually unworkable by the unrealistic, 
contradictory and, in the leading case, erroneous, décisions ofthe courts, including the Court 
ol Appeal. So what do they do? Apologise for the e.xpense and trouble they have put the police 
to? Not a bit of it." 
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ment can deal faithfully with ail that is donc in a court of justice. Thcy can say that we 

are mislaken, and our décisions erroneous, whether they are subject to appeal or not."1 

F u r t h e r m o r e , thc te rn i " a u t h o r i t y " m e a n s the povver or r ight to enforce 

obéd ience (Oxford English Dictionary). Again , I canno t see how a m e r e lack 

of " r e g a r d " for a cour t en ta i l s u n d e r m i n i n g the povver or a u t h o r i t y o f t h e 

jud ic i a ry to enforce obéd ience to ils j u d g m e n t s or o t h e r judicial ac ts . Such 

" a u t h o r i t y " can be effective in spi te o f t h e lack of " r e g a r d " shown by those 

affectée! by it or any th i rd par ty . 

In the c i r c u m s t a n c e s , I find tha ï the law in ques t ion , to t he e x t e n t tha t 

it p roh ib i t s in abso lu te t e r m s acts expres s ing a lack of regard for t h e 

C o n s t i t u t i o n a l C o u r t in o r d e r to p ro tec t , accord ing to the G o v e r n m e n t , 

t he aulhorily of the cour t , falls ou t s ide the scope of t h a t a im a n d c a n n o t 

be cons ide red as p u r s u i n g its object ives. Th i s is clcarly i l lus t ra tcd by the 

app l ica t ion of t h a t law in the app l i can t ' s case . 

Article 41 

I d i sag reed wi th the major i ty ' s décis ion not to m a k e the app l ican t a n 

award in respec t of just sa t is fact ion a n d costs and expense s . I ag r ée wi th 

the r ea sons set out by M r s T h o m a s s e n in he r opinion t h a t he should have 

received such an award . 

1. R. v. Metropolitan Police Commissioner, ex parte Blackbum (no. 2) [1968] 2 Ail Kngland Law 
Reports 320 
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I ag r ée wi th the major i ty t h a t Art ic le 10 has been viola ted in this case 

bu t I have so conc luded on différent g r o u n d s . 

T h e in te r fé rence wi th the app l i can t ' s f reedom of express ion was 

al legedly based on the second p a r a g r a p h of Art ic le 10, which jus t i f ies 

res t r i c t ions on the exercise of this f reedom "for m a i n t a i n i n g the 

a u t h o r i t y and impa r t i a l i t y of the jud ic ia ry" . Th i s g r o u n d cornes close to 

the Anglo-Saxon not ion of c o n t e m p t of cour t , which is i n t e n d e d to p re -

vent the a u t h o r i t y and the i n d e p e n d e n c e of t he cour t s , as well as t he 

r igh t s of pa r t i e s to p roceed ings , from be ing i m p a i r e d by publ ica t ions or 

o t h e r such ac t s (see T h e S u n d a y T i m e s v. the United Kingdom (no. 1), j u d g ­

m e n t of 26 Apri l 1979, Séries A no. 30, p. 34, §§ 55-56). 

In the p r é s e n t case , Ar t ic les 81 and 82 of the C o d e of C o n s t i t u t i o n a l 

P r o c é d u r e gave the C o n s t i t u t i o n a l C o u r t t he power to e x a m i n e , in ter-

roga te and t ake m e a s u r e s of its own mo t ion a n d by its own a u t h o r i t y 

"[ i jn o r d e r to p ro tec l t he d igni ty of t he C o n s t i t u t i o n a l C o u r t j u d g e s a n d 

the pa r t i c i pan t s in t he p roceed ings , and to secure a p p r o p r i a t e condi t ions 

for the exercise of cons t i t u t i ona l j u r i s d i c t i o n " (see p a r a g r a p h 17 o f t h e 

j u d g m e n l ) . 

Any jus t i f i ca t ion for accord ing such a b road power to a court should bc 

s t r ic t ly scru t in i sed in view of t he i m p o r t a n c e of t he r ight of f reedom of 

express ion at s t ake . Th i s m e a n s , in my view, tha t this power should 

in principle only be used in the con tex t of a cour t ' s responsibi l i ty to 

g u a r a n t e e a fair t r ia l in a p e n d i n g case , which is t he very just i f icat ion of 

c o n t e m p t of cour t sanc t ions . 

It c anno t r ea sonab ly be said t h a t t he powers used by the C o n s t i t u t i o n a l 

C o u r t were to g u a r a n t e e a fair t r ial in a p e n d i n g case . T h e cour t began 

p roceed ings aga ins t the app l i can t , i n t e r r o g a l e d h im and imposed a 

pena l ty on him following del ivery of i ts j u d g m e n l . T h è s e m e a s u r e s did 

not a d d r e s s the app l i can t ' s a t t i t u d e as a lawyer in p roceed ings bu t r a t h e r 

his a t t i t u d e as a p a r t y who c o m m e n t e d on a final j u d g m e n t in his own 

case . T h e power jus t i f ied to g u a r a n t e e a fair t r ia l in a p e n d i n g case was 

used by the C o n s t i t u t i o n a l C o u r t for a n o t h e r a im, n a m e l y to res t r ic t the 

app l i can t ' s d é m o c r a t i e r ight to d e b a t e publicly the mer i t s of t ha t cour t ' s 

j u d g m e n t . 

Moreover , the impos ing of t he pena l t y by the C o n s t i t u t i o n a l C o u r t , 

which had begun the p roceed ings aga ins t the app l ican t i tself and was 

itself t he "v ic t im" o f t h e r e m a r k s m a d e by the app l ican t , could be a r g u e d 

to be in violat ion of the r ight to bc h e a r d on a c r imina l c h a r g e by a n 

i n d e p e n d e n t a n d i m p a r t i a l t r i buna l (see Kyprianou v. Cyprus, no. 73797/01 , 

27 J a n u a r y 2004) . 
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In my view, Art ic le 10 § 2 canno t justify this kind of in te r fé rence wi th the 

appl ican t ' s r ight to f reedom of express ion . It follows from this t ha t , unlike 

the majori ty, I canno t cons ider the m e a s u r e s t a k e n and the reasons given 

by the Cons t i t u t i ona l C o u r t (see p a r a g r a p h 15 o f t h e j u d g m e n t ) as pursu-

ing the a im of m a i n t a i n i n g the au tho r i t y and impar t i a l i t y o f t h e judic iary . 

A s s u m i n g t h a t the res t r i c t ions on the app l i can t ' s r ight were imposée! 

in i n d e p e n d e n t p roceed ings , a n d a s s u m i n g tha t for t h a t r e a s o n it coule! 

be accep ted t h a t the impos i t ion of the sanc t ion p u r s u e d the a im of 

m a i n t a i n i n g the a u t h o r i t y and impar t i a l i t y of thc judiciary, the pena l ty 

imposée! on t he app l ican t could ne>t be seen as necessary in a d é m o c r a t i e 

society. In t h a t respect I would ag rée wi th the major i ty , a l t h o u g h I would 

have r eached the s a m e conclusion if the pena l ty imposed had been a 

symbolic one (see p a r a g r a p h 38 of the j u d g m e n t ) . 

I ag r ée wi th J u d g e Loucaicles in his s e p a r a t e opinion t h a t t he f reedom 

to cri t icise jud ic ia l décis ions and the funct ioning of the j ud i c i a ry is an 

indispensable é l é m e n t of democracy . T h e p r é s e n t case shows the impor­

t ance of such f reedom to cr i t ic ise . T h e C o n s t i t u t i o n a l C o u r t had dec la red 

u n c o n s t i l u t i o n a l a law which provielcd for the compul so ry affiliation of 

lawyers in Moldova to t he B a r Counc i l . Such compul so ry affiliation is 

accep ted in t he légal Systems of m a n y E u r o p e a n coun t r i e s , w h e r e it is 

cons idered necessary to g u a r a n t e e the i n d e p e n d e n c e of t he légal profes­

sion. T h e i m p o r t a n c e of t h e i n d e p e n d e n c e of lawyers is expressed in 

R e c o m m e n d a t i o n Rec(2000)21 of the C o m m i t t e e of Min i s t e r s of the 

Counci l of E u r o p e as follows: "(1) Lawyers should be allowed a n d en­

couragée! to form and jo in profess ional local, na t iona l a n d i n t e rn a t i o n a l 

associa t ions which, e i t h e r a lone or wi th o t h e r bodies , have t he task of 

s t r e n g t h e n i n g professional s t a n d a r d s and s a f e g u a r d i n g the i ndependence 

and i n t e r e s t s of lawyers . (2) Bar associa t ions or o t h e r profess ional lawyers ' 

associa t ions should be self -governing bodies , i n d e p e n d e n t o f t h e a u t h o r ­

it ies and the publ ic . " 

T h e p r e a m b l e o f t h e r e c o m m e n d a t i o n unde r l i ne s t h a t the i m p o r t a n c e 

of lawyers be ing o rgan ised in i n d e p e n d e n t associa t ions is based on the 

p r e s u m p t i o n t h a t a p r o p e r exercise of lawyers ' responsibi l i l ies should 

be e n s u r e d and t h a t it is in pa r t i cu l a r necessa ry for lawyers to finel a 

p rope r ba lance b e t w e e n the i r du t i e s towards the cour t s a n d those 

towards t he i r c l ients . It canne>t be den ied t h a t t he app l i can t ' s c r i t ic ism of 

t he C o n s t i t u t i o n a l C o u r t ' s décis ion conce rned an i t e m of g ê n e r a i in te res t 

and should not have been d i scou raged in any way by S t a t e o r g a n s in a 

d é m o c r a t i e society. 

Even if the app l i can t ' s c o m m e n t s could have been i n t e r p r e t e d as a lack 

of respect or " r e g a r d " for t he C o n s t i t u t i o n a l C o u r t (see p a r a g r a p h 36 of 

t he j u d g m e n t ) , the g ê n e r a i i n t e re s t in a l lowing a public d e b a t e about the 

i n d e p e n d e n c e of lawyers , as in this case , weighs m o r e heavily t h a n the 

i n t e r e s t s of the j u d g e s of t h e C o n s t i t u t i o n a l C o u r t in be ing p ro t ec t ed 



216 AMIHALACHIOAIE v. MOLDOVA JUDGMENT -
PARTLY CONCURRING, PARTLY DISSENTING OPINION OF JUDGE THOMASSEN 

aga ins t cr i t ic ism o f t h e kind expressed in the in te rv iew with thc app l i can t , 

a cr i t ic ism which was , in fact, concise a n d c a n n o t be cons ide red as con-

s t i t u t i n g a pe r sona l a t t ack on the j u d g e s (as, for e x a m p l e , in Barfod 

v. Denmark, j u d g m e n t of 22 F e b r u a r y 1989, Sér ies A no. 149, a n d Perna 

v. Italy [ G C ] , no. 48898/99, E C H R 2003-V). T h a t is why, even a s s u m i n g 

t h a t t he in t e r f é rence p u r s u e d a l eg i t ima te a im , it could not , on any view, 

be cons ide red "necessary" . 

In line with my reason ing , I canno t ag rée wi th the major i ty tha t 

t h e f inding of a violat ion suffices in i tself to c o m p e n s a t e for t he non-

pecun ia ry d a m a g e sus t a ined by the app l ican t . It was r ea sonab l e for the 

l a t l e r to sugges t t h a t his convict ion had scriously i m p a i r e d his r é p u t a t i o n 

as a lawyer and as C h a i r m a n o f t h e Bar Counci l who had slood up for t hc 

r igh ts of the defence in gêne ra i . T h e r e was , t he re fo rc , jus t i f ica t ion for 

a w a r d i n g h im c o m p e n s a t i o n to be assessed on an équ i t ab le basis (see , for 

example ,Nikula v. Finland, no. 31611/96, E C H R 2002-11). Nor can I ag r ée 

wi th the décision to m a k e no a w a r d as r ega rds t he app l i can t ' s costs and 

expenses , for which he c la imed 2,000 U n i t e d S t a t e s dol lars . His c la im does 

not s t r ike m e as e x a g g e r a l e d bu t , even if it did, t h e r e was no pa r t i cu l a r 

r ea son to award him n o t h i n g at ail u n d e r this head (see Foley v. the United 

Kingdom, no. 39197/98, 22 O c t o b e r 2002) . 

By d i smiss ing t hc app l i can t ' s c la ims u n d e r Art ic le 4 1 , the C o u r t in my 

opinion did not s t ress sufftcicntly t he se r iousness of the i n t e r f é r ence wi th 

t he app l i can t ' s r igh ts u n d e r Art ic le 10 o f t h e Conven t ion . 
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In t he p r é s e n t case the major i ty o f t h e C h a m b e r found a viola t ion o f t h e 

app l i can t ' s r ights u n d e r Art ic le 10 o f t h e Conven t i on . T o my g r e a t r eg re t , 

I canno t ag rée wi th th is conclusion. 

I do not call into ques t i on the ex is tence of a n in te r fé rence in the 

p r é s e n t case . T h e p r o b l e m , in my opin ion , is w h e t h e r this in te r fé rence 

was jus t i f ied u n d e r Ar t ic le 10 § 2 of the Conven t ion . It is there fore 

necessary to e x a m i n e w h e t h e r il was "preser ibed by law", p u r s u e d a 

l eg i t ima te a im and was "necessa ry in a d é m o c r a t i e society", wi th in the 

m e a n i n g of t h a t provision (see Lingens v. Austria, j u d g m e n t of 8 J u l y 1986, 

Sér ies A no. 103, pp . 24-25, §§ 34-37). 

I. Whether the interférence was "preseribed by law" 

E x a m i n i n g the m e a n i n g of the not ion "prese r ibed by law", t he C o u r t 

s t a t e d in T h e S u n d a y T i m e s v. the United Kingdom (no. 1) ( j u d g m e n l of 

26 April 1979, Séries A no. 30, p . 31 , § 49) : 

"In the Court 's opinion, the following are two of the requirements that flow from the 

expression 'preseribed by law'. Firstly, the law must be adequately accessible: the citizen must 

be able to have an indication that it is adéquate in the circumstances of the légal rules 

applicable lo a given case. Secondly, a norm cannot be regarded as a 'law' unless it is 

jormulated with sufficient précision to enable the citizen lo regulale his conduct: lie must be able - if 

need be with appropriate advice - la foresee, to a degree that is reasonable in the circumstances, the 

conséquences which a given action may entait. Those conséquences need not beforeseeable with absolule 

certainty; expérience shows this to be unattainable. Again, whilst certainty is highly 

désirable, it may bring in its train excessive rigidity and the law must be able to keep 

pace with changing circumstances. Accordingly, many laws are inevitably couched in 

terms which, to a greater or lesser exlent, are vague and whose interprétation and 

application are questions ofpractice." (emphasis added) 

Applying the above pr inc ip les to t he p r é s e n t case , t he following points 

a r e to be no ted : 

T h e r e is no p rob l em wha t soeve r as r e g a r d s the g ê n e r a i accessibil i ty of 

the Code of C o n s t i t u t i o n a l P r o c é d u r e . Th i s Code is pub l i shed in the 

Officiai G a z e t t e (Monitorul Officiai), w h e r e ail n o r m a t i v e acts a rc 

routinely publ i shed , a n d is accessible on va r ious I n t e r n e t s i tes such as the 

C o n s t i t u t i o n a l C o u r t ' s s i te , www.ccrm.ro l .md, and t h e légis la t ion s i te , 

www.docs .md, e tc . 

C o n c e r n i n g the qua l i ty of this law, I find it sufficiently c lear , because it 

has b e e n d ra f t ed in conformi ty wi th ail the necessary é l é m e n t s of 

législat ive t e c h n i q u e s . 

Let us look at t he re levan t provisions of ihe Code of C o n s t i t u t i o n a l 

P r o c é d u r e . 

http://www.ccrm.rol.md
http://www.docs.md


2 1 H AMIHALACHIOAIE v. MOLDOVA JUDGMENT -
DISSENTING OPINION OFJUDGE PAVLOSGHI 

Article 81 
Securing the exercise of constitutional jurisdict ion 

"I . In order to protect the dignity of the Constitutional Court judges and the 

participants in the proceedings, and to secure appropriate conditions for the exercise 

of constitutional jurisdiction, the Court may take the measures provided for in 

Article 82." 

Article 82 

Liability for breaches of the procédural rules of the Constitutional Court 

"L In order to ensure the proper administration of constitutional justice, the Court 

may impose an administrative fine of up to twenty-five times the minimum monthly 

salary on anyone who: 

(a) makes an unconstitutional s ta tement , regard less of the manner of its expression; 

(h) interfères with the procédural activity of the Constitutional Court judges, or 

a t tempts to influence them by non-proccdural methods; 

(c) refuses without due cause to comply with the orders of the judges of the Court in 

the prescribed manner or within the time allowed, or faits to comply with a judgment or 

advisory opinion of the Court; 

(d) violâtes the judicial oath; 

(e) displays a lack of respect for the Constitutional Court by refusing to obey orders 

of the presiding judge, violating disciplinary rules or committing other acts that show an 

obvions lack of regard for the Court and its procédure. 

2. The measures for securing appropriate conditions for the exercise of constitutio­

nal jurisdiction shall be imposed by décisions of the presiding judge, which shall be 

regislered in the minutes of proceedings or attachcd to them. 

The fine shall he paicl within fifteen days of its notification to the offender. If the 

offender refuses to pay or does not pay within the prescribed time, the décision of the 

Constitutional Court shall be enforced ... on the basis ofthe extract of the minutes ofthe 

proceedings or the décision ofthe presiding judge.. . ." 

So, my conclusions a r e as follows: 

1. Th i s law clear ly defines a "p res s ing social n e e d " to p r o t e c t t he 

d igni ty o f t h e C o n s t i t u t i o n a l C o u r t j u d g e s and to secure t he a p p r o p r i a t e 

condi t ions for the i r function. 

2. T h e law con ta ins t he list of acts which the lcgis la tor cons iders 

il légal, inc luding those t h a t show "an obvious lack of r ega rd for t he C o u r t 

and its p r o c é d u r e " . 

3. T h e law con ta ins m e a s u r e s which m a y be appl ied to those w h o 

violate ils provisions, namely , "a fine of up to twenty-five t i m e s t he 

m i n i m u m m o n t h l y sa lary" . 

Th i s leads m e to t he conclusion t h a t t he provisions of the Code of 

C o n s t i t u t i o n a l P r o c é d u r e enab le c i t izens , as s t i pu la t ed in T h e S u n d a y 

T i m e s (no. I), c i ted above, ". . . to foresee, to a degree that is reasonable in the 

circumstances, the conséquences which a given action may entail", because the law 
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provides bot h the desc r ip t ion ol pun i shab le ac t ions and t he i r négat ive 

conséquences . 

To s u m up , I cons ider tha t the qua l i ty o f t h e légal provisions con ta incd 

in t h e C o d e of C o n s t i t u t i o n a l P r o c é d u r e was sufficient to allow the 

conclusion t h a t the app l ican t was able to foresee, " lo a d e g r e e t h a t was 

r ea sonab l e in the c i r c u m s t a n c e s " t he risks tha t a lack of r e g a r d for the 

C o n s t i t u t i o n a l C o u r t a n d its p r o c é d u r e migh t en ta i l . 

So, t he i n t e r f é r ence in this p a r t i c u l a r case was "p rese r ibed by law". 

II. Whether the interférence pursued a legitimate aim 

N e i t h e r t he app l ican t nor t he G o v e r n m e n t con t e s t ed t he fact t h a t the 

fine imposed on the fo rmer p u r s u e d the l eg i t ima t e a im of m a i n t a i n i n g the 

au tho r i t y , i n d e p e n d e n e c and impa r t i a l i t y o f t h e jud ic ia ry . 

III. Whether the interférence was "necessary in a démocratie 
society" 

As has been conf i rmed on m a n y occasions b}' différent i n t e rn a t i o n a l 

fora, an i n d e p e n d e n t and impa r t i a l j ud i c i a ry is the ind i spensab le tool of 

every d é m o c r a t i e S t a t e . It is an essen t ia l é l é m e n t of a poli t ical System 

based on the ru le of law. It is c lear t h a t ail such S t a t e s a re not only 

en t i t l ed , but also obl iged, to t ake ail necessary m e a s u r e s to pro tec t the 

d igni ty of j u d g e s in o rde r to m a i n t a i n the a u t h o r i t y of the cour t s . 

Moreover , they m u s t e n s u r e t h a t m e m b e r s of t h e j ud i c i a ry can function 

in condi t ions w h e r e they a r e not exposed to any il légal p r e s s u r e s , in-

c lud ing psychological p r e s s u r e , and can base the i r décis ions on legally 

re levan t a r g u m e n t s , a n d not on g r o u n d s t a in ted by t h r e a t s , insul ts , 

d e f a m a t i o n , c a l u m n y or o t h e r forms of illégal in l luence . 

T h e inviolabili ty of j u d g e s , as a pa r t of the i r i n d e p e n d e n e c , is not a 

pr ivi lège, but a p recond i t ion of the i r objective and i m p a r t i a l professional 

act ivi t ies . Since j u d g e s a r e responsib le for u l t i m a t e décis ions over life, 

f reedom, r igh ts , du t i e s and the p r o p e r t y of c i t i zens , jud ic ia l activity mus t 

inspire the conf idence of the people t h a t it is exerc i sed in a t ru ly fiée 

m a n n e r . T h e p ré se rva t i on and increase of publ ic confidence in the 

j ud i c i a ry a re recognised as publ ic needs , based on the g ê n e r a i in te res t s of 

society. 

In its "Basic Pr inc ip les on t he I n d e p e n d e n c e of the J u d i c i a r y " the 

G e n e r a l Assembly o f t h e U n i t e d Na t ions s t a t e d : 

"The independence of the judiciary shall be guaranteed by the State and enshrined in 

the Constitution or the law of the country. It is the duty of ail governmental and other 

institutions to respect and observe the independence of the judiciary. ... The judiciary 

shall décide mat ters before them impartially. on the basis of facts and in accordance 
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with the law, without any restrictions, improper influences, induccnients, pressures, 

threats or interférence, direct or indirect, from any quarter or for any rcason." 

T h c s a m e t h è m e is container.! in R e c o m m e n d a t i o n Xo. R (94) 12 o f t h e 

C o m m u t é e of Min i s t e r s o f t h e Counci l of E u r o p e to m e m b e r S t a t e s on t he 

i n d e p e n d e n c e , efficiency and rôle of j u d g e s (adoptée! by t he C o m m i t t e e of 

Min i s t e r s al the 518th m e e t i n g o f t h e M i n i s t e r s ' D e p u t i e s ) , w h e r e it is 

s t a t ed : 

"Thc independence of judges should be guaratitced pursuant to the provisions o f t he 

Convention and constitutional principles, for example by inserting spécifie provisions in 

the constitutions or other législation or incorporaling the provisions of this recom­

mendation in internai law. ... In the decision-making process, judges should be in­

dependent and be able to acl without any restriction, improper influence, indueements, 

pressures, threats or interférence, direct or indirect, from any quarter or l'or any rcason. 

'l'he law should provide for sanctions against persons seeking to influence judges in any such manner. 

Judges should have unfettered freedom to décide cases impariially, in accordance wilh 

their conscience and their interprétation of the facts, and in pursuance of the prevailing 

rules of the law. ...Judges should bave sufficient powers and be able to exercise them in 

order to carry out their dut ies and mai ni ai n their authority and the dignity ofthe court." 

Ail thèse provisions undei l ine, wi thou t d o u b t , t ha t the p ro tec t ion o f t h e 

d igni ty of cour t s and judges aga ins t u n d u c inf luence, and the p ro tec t ion of 

t h e i n d e p e n d e n c e o f t h e jud ic ia l ) a r e abso lu te ly necessa ry in a d é m o c r a t i e 

society. 

T h e r e is no o t h e r way for a S t a t e to fulfil ils ob l iga t ions but to sanc t ion 

violat ions of ihese pr inc ip les . Th i s is the p a t h inevi tably chosen by the 

Moldovan legis lator , which p roh ib i t ed , u n d e r the t h r e a t of a l ine , ac t ions 

t h a t show an obvious lack of r ega rd for t he C o n s t i t u t i o n a l C o u r t a n d its 

p r o c é d u r e . 

T h e appl ican t m a d e t h r e e submiss ions agains t the C o n s t i t u t i o n a l 

C o u r t ' s décis ion in his case : 

1. H e said t h a t , as a resui t of this décis ion, t h e r e would bc to ta l 

a n a r c h y in the légal profession. T h e r e would no longer be a single System 

of professional o rgan i s a t i on , or a u n i t a r i a n S t a t e . T a x e s would not be paid. 

T h e r e would be no control and , as a resui t , t h e r e would be no e th ics , 

d isc ip l ine , or responsibi l i ty . 

2. H e called in to ques t i on t he very cons t i tu t iona l i ty of the Cons t i ­

t u t i ona l C o u r t . 

3. H e accused the C o n s t i t u t i o n a l C o u r t of not r e g a r d i n g the E u r o p e a n 

Cour t of H u m a n Righ t s a n d its j u r i s p r u d e n c e as a n au tho r i t y . 

I n c o n f o r m i t y w i t h R e c o m m e n d a t i o n Rec(20()0)21 o f t h e C o m m i t t e e of 

M i n i s t e r s to m e m b e r S t a t e s on t h e f reedom of exerc i se o f t h e profess ion of 

lawyer ( adop t ed on 25 O c t o b e r 2000 at the 727th m e e t i n g o f t h e M i n i s t e r s ' 

D e p u t i e s ) , " lawyers should respect the judiciary and ca r ry out the i r du l i e s 
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t owards t he cour t in a m a n n e r cons is ten t wi th d o m e s t i c légal a n d o the r 
rules ... . 

T h e s a m e idea is e l a b o r a t e d in Schopfer v. Swilzerland ( j udgmen t of 
20 M a y 1998, Reports ofjudgments and Décisions 1998-III, pp. 1052-53, § 29): 
"The C o u r t r é i t é r â t e s t h a t the spécial s t a t u s of lawyers gives t h e m a 
cen t r a l posi t ion in the a d m i n i s t r a t i o n of j u s t i c e as i n t e r m e d i a r i e s 
b e t w e e n the public a n d the cour t s . Such a posi t ion expla ins the usual 
r es t r i c t ions on the conduct of m e m b e r s o f t h e Bar 

Moreover , t he C o u r t has a l r eady held tha t t he cour t s - t he g u a r a n t o r s 
of ju s t i ce , whose rôle is f u n d a m e n t a l in a S t a t e based on the ru le of l a w -
m u s t enjoy public confidence (see De Haes and Gijsels v. Belgium, j u d g m e n t 
of 24 F e b r u a r y \991,Reports 1997-1, pp. 233-34, § 3 7 ) . Given the key rolc of 
lawyers , it is l eg i t ima te to expect t h e m to c o n t r i b u t e to t he p rope r 
a d m i n i s t r a t i o n of j u s t i ce , a n d thus to m a i n t a i n public confidence t h e r e -
in. 

As in Schopfer, in t he p r é s e n t case t he i m p u g n e d s t a t e m e n t of t he 
appl ican t was not a cr i t ic ism o f t h e r ea son ing c o n t a i n e d in t h e décision of 
the C o n s t i t u t i o n a l C o u r t , bu t r a t h e r d e f a m a t o r y accusa t ions aga ins t t he 
j u d g e s of t h a t cour t , as well as t he cour t itself, t he h ighes t judicial 
a u t h o r i t y o f t h e S t a t e . 

In my opinion, t he app l i can t ' s d e f a m a t o r y s t a t e m e n t n e i t h e r man i -
fested respec t for t he jud ic ia ry , as r e q u i r e d by the above -men t ioned 
R e c o m m e n d a t i o n Rec(20()0)21 of the C o m m i t t e e of Min i s t e r s , nor an 
i n t en t ion " to c o n t r i b u t e to the p rope r a d m i n i s t r a t i o n of j u s t i ce , and thus 
to m a i n t a i n public confidence t hc r e in " , as s t i pu l a t ed in Schopfer. 

Even a super l ic ia l analysis o f t h e app l i can t ' s a f f i rmat ions shows tha t , in 
his in terview, he t r ied to c o m p e n s a t e for the lack of légal a r g u m e n t by 
a t t e m p t i n g lo destroy public confidence in t he h ighes t jud ic ia l a u t h o r i t y 
a n d to discrédi t it by h i n t i n g a t , on t he one h a n d , the légal " i g n o r a n c e " of 
t he m e m b e r s o f t h e C o n s t i t u t i o n a l C o u r t who did not respec t t he a u t h o r ­
ity o f t h e E u r o p e a n C o u r t of H u m a n Righ t s or its j u r i s p r u d e n c e , and , on 
the o the r h a n d , a neglectful a t t i t u d e towards profess ional du t i e s , which 
provoked légal chaos and d i so rde r in t he S t a t e , a n d which, moreover , 
des t royed S t a t e uni ty . 

I hard ly th ink t h a t the ini t ia l i n t e n t i o n of t he d ra f t e r s of t he Con­
ven t ion for the P ro t ec t i on of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s 
was to e n s u r e u n d e r Art ic le 10 t he i n t e r n a t i o n a l p ro tec t ion of pe r sons who 
des t roy publ ic confidence in t he jud ic ia ry , who discrédi t the highest 
jud ic ia l a u t h o r i t y of a coun t ry or who d e f a m e m e m b e r s of the Cons t i ­
tu t iona l C o u r t . 

So, I have no doub t wha t soeve r t h a t , by his behav iour , t he appl icant 
c o m m i t t e d acts t h a t showed an obvious lack of r e g a r d for the Cons t i ­
t u t i ona l C o u r t and its p rocédu re , a n d t h e r e b y was l iable to sanc t ion 
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u n d e r t h e Code of C o n s t i t u t i o n a l P r o c é d u r e . Such behav iour , by défini­

t ion, c a n n o t be p ro t ec t ed by Art ic le 10 o f t h e Conven t i on . 

Whether the interférence was "proportionate to the legitimate 
aim pursued" 

Before e l a b o r a t i n g on the ques t i on of the p ropor t iona l i ty of the 

sanc t ion imposed on the app l i can t , I th ink it would be p e r t i n e n t , in o r d e r 

to avoid any m i s u n d e r s t a n d i n g , to say a few words abou t the t e r m 

" m i n i m u m m o n t h l y sa la ry" (he re ina f t e r , " m i n i m u m sa la ry" ) . 

Unl ike m a n y E u r o p e a n coun t r i e s w h e r e m i n i m u m sa la r ies reflect the 

level of subs i s t cncc , in Moldova a m i n i m u m sa lary r e p r e s e n t s a l inancia l 

uni t used for the ca lcu la t ion of the basic sa lar ies of S t a t e employées , as 

well as the ca lcu la t ion of fines. 

T h e " m i n i m u m sa la ry" was i n t roduced by Law no. 1432-X1V of 

28 D e c e m b e r 2000 on the d é t e r m i n a t i o n and r e a s s e s s m e n t of a m i n i m u m 

salary. It sel the m i n i m u m salary at 18 Moldovan lei (MDL) (about 

1.125 eu ros ( E U R ) ) a n d sect ion 7 s t i pu l a t ed t h a t , un t i l the new vers ions 

of the C r i m i n a l Code , C o d e of C r i m i n a l P r o c é d u r e , Code of Civil 

P r o c é d u r e and Code of A d m i n i s t r a t i v e C o n t r a v e n t i o n s were passed , in 

o r d e r to ca lcu la te fines, t he sum of M D L 18 would be appl ied . 

In a c c o r d a n c e wi th t he r égu l a t i ons gove rn ing the m e t h o d of ca lcu la t ion 

of sa la r ies for those paid from the S t a t e b u d g e t , this sa lary should be 

ca lcu la ted by mul t ip ly ing spécial coefficients, d e p e n d i n g on the spécifie 

post a n d t hc m i n i m u m salary. T o this basic sa lary should be added the 

différent s u p p l é m e n t s provided for by a law. As of 1 Apri l 2001 , the 

Moldovan g o v e r n m e n t set the m i n i m u m sa lary at M D L 100. However , 

the s u m used for t he ca lcu la t ion of fines r c m a i n e d u n c h a n g c d ( M D L 18). 

O n the ques t i on of p ropor t iona l i ty , I cons ider it necessa ry to m e n t i o n 

the following. 

P ropor t iona l i t y impl ies t h a t t he pu r su i t of t he a ims m e n t i o n e d in 

Art ic le 10 § 2 o f t h e C o n v e n t i o n has to be we ighed aga ins t t he need for 

open discussion of topics of publ ic concern (see, mutatis mutandis, Lingens, 

ci ted above, p. 26, § 42) . W h e n s t r ik ing a fair ba lance b e t w e e n thèse 

i n t e r e s t s , t he C o u r t c a n n o t overlook the major i m p o r t a n c e of not dis-

c o u r a g i n g m e m b e r s o f t h e public from voicing the i r opinions on issues of 

publ ic conce rn for fear of c r imina l or o t h e r sanc t ions (seeBarfod v. Denmark, 

j u d g m e n t of 22 F e b r u a r y 1989, Sér ies A no. 149, p. 12, § 29) . 

As a l r eady m e n t i o n e d , t he C o d e of C o n s t i t u t i o n a l P r o c é d u r e r é g u l â t e s 

t he p ro tec t ion of t he d igni ty of C o n s t i t u t i o n a l C o u r t j u d g e s and the 

provision of a p p r o p r i a t e condi t ions for the i r act ivi t ies , b r e a c h e s of 

t hè se provis ions be ing sanc t ioned by a possible m a x i m u m fine of u p to 
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twenty-five t i m e s t he m i n i r n u m salary, t ha t is to say, M D L 450 or about 

E U R 28.10. 

A smal l e r fine of M D L 360 was imposed on the app l ican t . O n e may ask 

if this was too high. Theore t i ca l ly speak ing , this ques t ion can be analysed 

from différent poin ts of view: 

1. from the point of view of Moldovan a d m i n i s t r a t i v e law in gêne ra i ; 

2. from the point of view of t he légal provisions govern ing Iiability for 

ac ts showing a "lack of respec t t owards t he C o n s t i t u t i o n a l C o u r t " ; or 

3. from the point of view o f t h e app l i can t ' s Financial s i tua t ion . 

I will now briefly analyse the p ropor t iona l i t y o f t h e sanc t ions imposed 

on the appl ican t from thèse t h r e e viewpoints . 

T h e Code of A d m i n i s t r a t i v e C o n t r a v e n t i o n s provides différent forms of 

p u n i s h m e n t , inc lud ing s h o r t - t e r m a r r e s t a n d fines. As r ega rds fines, 

Art ic le 26 of the Code s t i pu l â t e s t h a t , in p r inc ip le , for différent types of 

con t r aven t i on , c i t izens a re liable to fines of u p to fifty t i m e s t he m i n i m u m 

sa la ry and publ ic officiais of u p to 300 t imes t he m i n i m u m salary. In 

ce r t a in s i tua t ions , t h e fine can even r e a c h 3,000 t i m e s the m i n i m u m 

salary. B e a r i n g in m i n d t h a t u n d e r domes t i c law the C h a i r m a n of the 

Bar is a publ ic officiai, in p r inc ip le , he could in c e r t a i n s i tua t ions be 

sanc t ioned by a fine of u p to 300 or even 3,000 t i m e s t he m i n i m u m 

salary , d e p e n d i n g on the n a t u r e of t he con t r aven t i on . In this con tex t , 

t he re fo re , I cons ider t h a t t he sanc t ion in t he p r é s e n t case was , if not 

symbolic , at least not excessive. 

As r e g a r d s g ê n e r a i légal provisions, t he sanc t ions for ac ts showing a 

lack of respec t towards t he cour t s a r e governed by Art ic le 200/7 of the 

Code of A d m i n i s t r a t i v e C o n t r a v e n t i o n s , which envisages a fine of up to 

twenty-five t i m e s t he m i n i m u m salary or a d m i n i s t r a t i v e a r r e s t for up to 

fifteen days. U n d e r t he Code of C o n s t i t u t i o n a l P r o c é d u r e , s imi lar acts 

c o m m i t t e d aga ins t t he C o n s t i t u t i o n a l C o u r t a r e pun i shab le by a fine 

only. So, c o m p a r i n g t h e g ê n e r a i provisions wi th the sanc t ion in the 

p r é s e n t case , t he l a t t e r can in no way be cons ide red to have been a 

"d i scourag ing" pena l ty . 

B e a r i n g in mind the pr inciple o f t h e ind iv idua l i sa t ion of p u n i s h m e n t s , 

the mos t i m p o r t a n t way to d é t e r m i n e w h e t h e r t he sanc t ion imposed on 

the appl ican t was p r o p o r t i o n a t e is by c o m p a r i n g the a m o u n t of the fine 

with t he app l i can t ' s income. T h e r e b y one can assess w h e t h e r the 

p u n i s h m e n t was of a "d i s cou rag ing" n a t u r e . 

In my view, this m a t t e r is crucial given the following example : a 

M D L 360 fine for a pe r son who ea rns , say, M D L 300 per m o n t h is qui te a 

severe p u n i s h m e n t , but for a pe r son e a r n i n g M D L 3,000 per m o n t h it would 

bc a mild sanct ion . For this reason , I would have solicited addi t iona l infor­

ma t ion concern ing the app l ican t ' s income. As t he C h a m b e r does not 

possess this in format ion , I can only c o m p a r e the level of the présent 

fine wi th the gêne ra i figure conce rn ing the gêne ra i s t a n d a r d of living in 
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Moldova, n a m e l y M D L 1,000 pcr m o n t h . It s eems unlikely to m e tha t the 
C h a i r m a n of the Bar would be below this level. So, if one c o m p a r e s the 
a m o u n t o f t h e line imposée! on the appl icant with the ave rage month ly 
salary, one can see t h a t thc a m o u n t of the fine is two-and-a-half t imes 
less. This d e m o n s t r a t e s once again tha t the pena l ty in the p résen t case 
was not excessive a n d can be cons idered to have been p ropo r t i ona t e . 

W h i c h e v e r a p p r o a c h one t akes , one is led to the conclusion tha t t he 
r e s p o n d e n t S t a t e , by p u n i s h i n g the app l ican t for having been d i s respec t -
ful t owards t he C o n s t i t u t i o n a l C o u r t , did not exceed the l imits of p ropor -
t ional i ty, 

T o s u m up in the light of the above a r g u m e n t s , I do not find any 
violat ion o f t h e app l i can t ' s r i gh t s u n d e r Art ic le 10 o f t h e Conven t i on . 
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* 
* * 

Les cinq premiers requérants (personnes physiques) résident dans un village de 
Navarre, qui devait être inondé du fait de la construction d'un barrage, travaux 
qui impliquaient également l'immersion de réserves naturelles. Ils sont prési­
dent ou membres de la sixième requérante, l'association Coordinadora de Itoiz 
(«l'association requérante») créée dans le but de coordonner les efforts de ses 
membres pour empêcher la réalisation du barrage. C'est l'association qui agit en 
justice afin d'obtenir l'annulation du projet de construction du barrage. Elle eut 
partiellement gain de cause et demanda avec succès la suspension des travaux en 
question. Malgré les recours formés par les autorités, le Tribunal suprême annula 
partiellement, mais de (açon définitive, le projet de construction, ce qui signifiait 
la réduction de l 'étendue des terrains inondables, de sorte que le village des cinq 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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premiers requérants se voyait préservé de l'inondation. Dans l'intervalle, il avait 
été adopté une loi relative aux espaces naturels de Navarre, laquelle selon les 
requérants permettait la poursuite des travaux de construction. L'association 
requérante sollicita la saisine, par voie préjudicielle, du Tribunal constitutionnel 
afin qu'il se prononçât sur la constitutionnalité de certaines dispositions de la loi. 
Le juge fit droit à cette demande. Le Tribunal constitutionnel déclara conformes à 
la Constitution les dispositions contestées et observa que l'exécution de l'arrêt du 
Tribunal suprême était devenue impossible dans la mesure où le projet de barrage 
était compatible avec la nouvelle loi. 

Sur la qualité de «victime» de l'association requérante : pour autant que celle-ci allègue 
une atteinte à l'article 6 § 1 de la Convention, elle peut être considérée comme 
victime des manquements allégués sur ce terrain, puisqu'elle a été partie à la 
procédure qu'elle avait engagée devant les juridictions internes pour défendre les 
intérêts de ses membres. 

Sur la qualité de « victime» des cinq premiers requérants, personnes physiques, et sur l'épuise­
ment des voies de recours internes : les cinq premiers requérants n'ont pas participe à la 
procédure interne objet de la requête et n'ont pas formé eux-mêmes de recours 
pour contester la situation critiquée. La Cour observe que l'association requé­
rante s'est constituée essentiellement pour défendre les intérêts de ses membres 
- dont les requérants - contre l'impact du barrage sur leur environnement et leur 
cadre dévie. La procédure diligentée devant les juridictions internes avait trait à la 
contestation de la légalité des travaux de construction et mettait l'accent sur les 
effets de l'ouvrage sur le droit de propriété des requérants, ainsi que sur leur mode 
de vie en raison du transfert de leur domicile. Indéniablement, la construction 
du barrage avait des conséquences directes et importantes tant sur les droits 
patrimoniaux des cinq premiers requérants que sur leur mode de vie familiale. 
Les intéressés n'étaient pas parties à la procédure litigieuse en leur nom propre, 
mais par l 'intermédiaire de l'association, qu'ils avaient créée en vue de défendre 
leurs intérêts. La notion de «victime» doit faire l'objet d'une interprétation 
évolutive tenant compte des conditions de vie d'aujourd'hui. Or, dans les sociétés 
actuelles, lorsque le citoyen est confronté à des actes administratifs spécialement 
complexes, le recours à des entités collectives telles que les associations constitue 
l'un des moyens accessibles, parfois le seul, dont il dispose pour assurer une 
défense efficace de ses intérêts particuliers. La qualité pour agir en justice des 
associations, dans la défense des intérêts de leurs membres, leur est d'ailleurs 
reconnue par la plupart des législations européennes, ce qui était précisément le 
cas en l'espèce. Eu égard aux circonstances particulières de l'affaire, notamment 
au fait que l'association requérante a été créée spécifiquement pour défendre 
devant les tribunaux les intérêts de ses membres et que ces derniers étaient 
directement concernés par le projet de barrage, la Cour estime que les cinq 
premiers requérants peuvent se prétendre victimes des violations alléguées de la 
Convention, et qu'ils ont épuisé les voies de recours internes pour ce qui est des 
griefs tirés de l'article 6 § 1 de la Convention. 

Article 6 § 1 : a) Applicabilité de l'article 6 § 1 : l'un des aspects de la contestation 
portée devant les juridictions ordinaires avait trait à l'impact du barrage sur le 
mode de vie et les propriétés des cinq premiers requérants. En effet, dans ses 
recours, l'association se plaignait d'une menace précise et directe concernant les 
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biens personnels el le mode de vie de ses membres. Cet aspect des recours revêtait 
une dimension d'ordre «patrimonial» et civil, et se fondait sur une atteinte 
alléguée à des droits eux aussi patrimoniaux. La procédure devant le Tribunal 
constitutionnel, bien que de droit public, était déterminante pour l'issue finale de 
l'action en annulation du projet de barrage engagée devant les juridictions 
ordinaires. En soulevant la question relative à la constitutionnalité de la loi sur 
les espaces naturels, les intéressés ont utilisé l'unique moyen - indirect - dont ils 
disposaient pour se plaindre d'une atteinte à leurs propriétés et mode de vie. A cet 
égard, la procédure, dans son ensemble, peut être considérée comme portant 
également sur des droits de caractère civil des requérants, membres de 
l'association. L'article 6 § 1 s'applique aux procédures litigieuses. 

b) Egalité des armes: la procédure devant le Tribunal constitutionnel, saisi sur 
renvoi préjudiciel en inconstitutionnalité de la loi, s'est déroulée sans que l'asso­
ciation requérante ait été invitée à présenter des observations, alors que l'avocat 
de l'Etal et le ministère public ont pu le faire. Cependant, la loi dont la constitu­
tionnalité était mise en cause avait une portée générale et n'affectait pas de 
manière exclusive les requérants. En outre, tous les mémoires soumis par les 
intéressés par l'intermédiaire de l'association requérante à l'appui de leur thèse 
sur l'inconstitutionnalité de la loi, lors de la procédure ordinaire, furent transmis 
au Tribunal constitutionnel, qui les joignit formellement au dossier avant de 
statuer. De plus, les requérants n'ont à aucun moment demandé au Tribunal 
constitutionnel s'ils pouvaient participer à la procédure, alors même qu'ils 
pouvaient invoquer l'affaire Ruiz-Mateos, précédemment traitée par la Cour. Enfin, 
le Tribunal constitutionnel a amplement répondu aux arguments présentes par les 
requérants. Partant et eu égard aux spécificités de la question préjudicielle relative 
à la constitutionnalité, il n'y a pas eu atteinte à la substance même du principe de 
l'égalité des armes. 

Conclusion : non-violation (unanimité). 

c) Interférence alléguée du pouvoir législatif dans l'issue du litige: selon les requé­
rants, la loi relative aux espaces naturels avait pour but d'empêcher l'exécution de 
l'arrêt du Tribunal suprême, devenu définitif et exécutoire. La Cour note que le 
litige portait sur un projet d 'aménagement du territoire, domaine où la modifi­
cation ou le changement de la réglementation à la suite d'une décision judiciaire 
est communément admis et pratiqué. Elle est d'avis qu'en matière d'urbanisme et 
d 'aménagement du territoire, domaines où l'intérêt général de la communauté 
occupe une place prééminente, l'Etat bénéficie d'une marge d'appréciation plus 
grande que lorsque sont en jeu des droits exclusivement civils. Cela étant, 
l 'administration doit exécuter les décisions de justice nationales. Tel a été le cas 
en l'espèce. Ensuite, l'adoption de la loi critiquée ne visait pas à écarter la 
compétence des tribunaux saisis du litige. La loi avait une portée générale : elle 
concernait toutes les réserves et tous les espaces naturels protégés de la Navarre, 
et pas uniquement la zone visée par la construction du barrage. De surcroît, le 
législateur n'a pas légiféré avec effet rétroactif, puisque le Tribunal suprême a 
rendu, après et malgré l'adoption de la loi, un arrêt annulant partiellement, mais 
définitivement, le projet de barrage tel qu'il avait été conçu. Si l'adoption de la loi 
en question s'avéra en dernier lieu défavorable aux thèses soutenues par les requé­
rants, on ne saurait dire que ce texte a été approuvé dans le but de contourner le 
principe de la prééminence du droit. Au demeurant , les requérants ont obtenu le 
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contrôle de la constittitionnalité de certaines dispositions de la loi par le Tribunal 
constitutionnel, qui s'est prononcé au fond sur leurs prétentions. En définitive, 
le litige qui opposait les requérants à l'Etat a été examiné dans le respect du 
procès équitable. Partant , l'interférence du pouvoir législatif dans l'issue du 
litige, alléguée par les requérants, n'a pas porté atteinte au caractère équitable 
de la procédure. 

Conclusion : non-violation (unanimité). 
La Cour estime, à l 'unanimité, qu'il n'y a pas lieu d'examiner séparément les griefs 
tirés de l'article 8 et de l'article 1 du Protocole n" 1. 
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En l'affaire Gorraiz Lizarraga et autres c. Espagne, 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sec t ion) , 

s i égean t en une c h a m b r e composée de : 

Sir Nicolas BRATZA,président, 

M M . M. PELLONPÀÀ, 

A. PASTOR RIDRUEJO, 

J . CASADEVAEL, 

S. PAVLOVSCHI, 

L. GARUUKJ, 

M""' E. FURA-SANDSTRÔM,7'U^.S, 

et de M. M. O'BOYLE,greffier de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil les 4 n o v e m b r e 2003 et 

23 m a r s 2004, 

Rend l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l'affaire se t rouve une r e q u ê t e (n" 62543/00) 

d i r igée con t re le R o y a u m e d 'Espagne et don t cinq ressor t i s san t s de cet 

E t a t , M . M a t e o C r u z Gor ra i z L iza r raga , M"" C a t a l i n a E c h a m e n d i Er ro , 

M. Francisco J a v i e r Gor ra iz E c h a m e n d i , M. Migue l J é s u s Gor ra i z 

E c h a m e n d i et M. F e r m î n Luis Gor ra i z E c h a m e n d i («les r e q u é r a n t s » ) , 

ainsi que l 'associat ion C o o r d i n a d o r a de Itoiz («l 'associat ion r e q u é r a n t e » ) , 

ont saisi la C o u r le 12 s e p t e m b r e 2000 en ve r tu de l 'ar t icle 34 de la 

Conven t i on de sauvega rde des Droi t s de l ' H o m m e et des L iber tés fonda­

m e n t a l e s («la C o n v e n t i o n » ) . 

2. Les r e q u é r a n t s é t a i en t r e p r é s e n t é s pa r M1' M J . B e a u m o n t - A r i s t u et 

M' J .L . B e a u m o n t - A r i s t u , avocats à P a m p e l u n e et à M a d r i d . Le gouver­

n e m e n t espagnol («le G o u v e r n e m e n t » ) é tai t r e p r é s e n t é pa r son agen t , 

M. J . Bo r r ego Bor rego , chef du service j u r i d i q u e des dro i t s de l ' h o m m e 

au min i s t è r e de la J u s t i c e j u s q u ' a u 31 j a n v i e r 2003. Il est r e p r é s e n t é 

depu i s ce t t e d a t e pa r M. I. Blasco Lozano, nouvel agen t du G o u v e r n e ­

m e n t et chef du service j u r i d i q u e des dro i t s de l ' h o m m e au m i n i s t è r e d e 

la J u s t i c e . 

3. I n v o q u a n t l 'ar t icle 6 § 1 de la Conven t ion , les r e q u é r a n t s 

a l l égua i en t q u e , d a n s le cad re de la p r o c é d u r e jud ic i a i r e e n t a m é e pa r eux 

con t r e la cons t ruc t i on du b a r r a g e d ' I toiz , leur cause n 'ava i t pas é té 

e n t e n d u e é q u i t a b l e m e n t , d a n s la m e s u r e où ils s ' é t a ien t vu refuser le 

dro i t de p r e n d r e pa r t à la p r o c é d u r e re la t ive au renvoi préjudicie l en 

i ncons t i t u t i onna l i t é de la loi a u t o n o m e n° 9/1996 du 17 j u i n 1996, alors 

q u e l 'avocat de l 'Eta t et le m i n i s t è r e publ ic ava ien t pu p r é s e n t e r leurs 

obse rva t ions devan t le T r i b u n a l cons t i t u t i onne l . 
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Ils se p l a igna ien t é g a l e m e n t q u e l ' adopt ion de la loi a u t o n o m e en 

ques t ion eût visé à e m p ê c h e r l ' exécut ion d ' un a r r ê t du T r i b u n a l s u p r ê m e 

devenu fe rme et définitif. D ' a p r è s eux , l ' adopt ion de ce l l e loi a po r t é 

a t t e i n t e à l eur droi t à un procès équ i t ab le au r ega rd de l 'ar t icle 6 § 1 et , 

pour les cinq p r e m i e r s r e q u é r a n t s (pe r sonnes phys iques ) , à leur dro i t au 

respec t de leur vie pr ivée et famil ia le et de leur domici le p ro t égé p a r 

l 'ar t ic le 8 de la C o n v e n t i o n , ainsi q u ' à l eur dro i t au respec t de leurs b iens 

g a r a n t i pa r l 'ar t ic le 1 du Protocole n" 1. 

4. La r e q u ê t e a é té a t t r i b u é e à la q u a t r i è m e sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é té cons t i t uée 

c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t . 

5. Par une décision du 14 j a n v i e r 2003, la c h a m b r e a déc la ré la r e q u ê t e 

recevable tou t en r é s e r v a n t les ques t i ons p r é l i m i n a i r e s du G o u v e r n e m e n t 

c o n c e r n a n t l ' absence de qua l i t é de « v i c t i m e » des cinq p r e m i e r s r e q u é ­

r a n t s , le n o n - é p u i s e m e n t pa r ceux-ci des voies de r ecour s i n t e r n e s , et 

l ' except ion d ' inappl icab i l i t é de l 'ar t icle 6 § 1 à la p r o c é d u r e e n g a g é e pa r 

l 'associat ion r e q u é r a n t e . 

6. Le 1" avril 2003, la c h a m b r e a déc idé , eu é g a r d aux c i rcons tances de 

l 'espèce, de re je te r une d e m a n d e d ' app l ica t ion de l 'ar t icle 39 du règle­

m e n t , p r é s e n t é e pa r les r e q u é r a n t s . 

7. T a n t les r e q u é r a n t s q u e le G o u v e r n e m e n t ont déposé des obser­

vat ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Les cinq p r e m i e r s r e q u é r a n t s sont des p e r s o n n e s phys iques ; ressor­

t i s san t s espagnols , ils r é s iden t à Itoiz ( N a v a r r e ) . Le t ro i s i ème d ' e n t r e 

eux est é g a l e m e n t le p r é s iden t et le r e p r é s e n t a n t légal de la s ix ième 

r e q u é r a n t e , l ' associa t ion C o o r d i n a d o r a de I toiz. Les p r e m i e r , d e u x i è m e , 

q u a t r i è m e et c i n q u i è m e r e q u é r a n t s sont m e m b r e s de l 'associat ion. 

A. Genèse de l'affaire 

9. A l 'or igine de la p r é s e n t e affaire se t rouve un projet t e chn ique de 

février 1989 c o n c e r n a n t la cons t ruc t i on à Itoiz (province de N a v a r r e ) 

d ' un b a r r a g e i m p l i q u a n t l ' i nonda t ion de trois rése rves na tu r e l l e s et 

de p lus ieurs pe t i t s vi l lages , don t Itoiz, où rés iden t les r e q u é r a n t s . Le 

n o m b r e to ta l de p r o p r i é t a i r e s affectés p a r la cons t ruc t ion du b a r r a g e est 

d ' a p r è s le G o u v e r n e m e n t de 159, don t 13 h a b i t a n t à Itoiz m ê m e . 
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10. Le 6 ma i 1988 fut c réée l 'associat ion C o o r d i n a d o r a de Iloiz, dont 

l 'objet , selon ses s t a t u t s , est n o t a m m e n t d e « c o o r d o n n e r les efforts de ses 

m e m b r e s pour s 'opposer à la cons t ruc t ion du b a r r a g e d ' I toiz et de mi l i te r 

pour un a u t r e choix de vie sur le s i te , de r e p r é s e n t e r et dé f end re la zone 

t o u c h é e p a r ce b a r r a g e ainsi q u e ses i n t é r ê t s devan t t ou t e in s t ance et à 

tous les n iveaux - local, provincial , na t iona l ou i n t e r n a t i o n a l - , ainsi que 

de faire p r e n d r e conscience à l 'opinion pub l ique des i m p a c t s de cet 

ouv rage ». 

P a r un a r r ê t é min i s té r i e l du 2 n o v e m b r e 1990, le min i s t è r e des T r a v a u x 

publics a d o p t a le projet de cons t ruc t i on du b a r r a g e d ' I toiz . 

B. Recours contentieux-administratif devant YAudiencia National 

11. En 1991, les vil lages conce rnés p a r le b a r r a g e ainsi q u e l 'asso­

c ia t ion r e q u é r a n t e sa i s i ren t YAudiencia National d ' u n recours c o n t e n t i e u x -

a d m i n i s t r a t i f con t r e l ' a r r ê t é min i s t é r i e l du 2 n o v e m b r e 1990. C e recours 

se fondait sur p lus ieurs motifs d ' i l légal i té e n t a c h a n t d ' a p r è s eux la procé­

d u r e d ' i n fo rma t ion pub l i que re la t ive a u proje t de b a r r a g e , s u r le fait que 

ce d e r n i e r avait é té a d o p t é sans a p p r o b a t i o n p réa l ab l e des p lans hydro­

logiques de c h a q u e bassin fluvial et du plan na t iona l , et sur l 'absence 

d ' i n t é r ê t public ou social du projet . Ils s o u t e n a i e n t é g a l e m e n t que le 

proje t por ta i t a t t e i n t e à la légis la t ion sur la p ro tec t ion de l ' env i ronne­

m e n t , en l ' absence d ' é t u d e sur ses répercuss ions au niveau écologique. 

Enfin, l ' a t t en t i on du t r i buna l é ta i t a t t i r é e sur l ' impact du projet su r 

les r é se rves n a t u r e l l e s et su r l ' hab i t a t d e la zone c o n c e r n é e , à la lumiè re 

des r e c o m m a n d a t i o n s du Conse i l d e l 'Europe re la t ives à la cons t ruc t ion 

d ' ouv rages sur la cha îne p y r é n é e n n e et de la pol i t ique agricole c o m m u n e 

de l 'Union e u r o p é e n n e . 

12. P a r u n a r r ê t du 29 s e p t e m b r e 1995, VAudiencia Nacional fit par t ie l le ­

m e n t droi t au recours en e s t i m a n t n o t a m m e n t q u e le projet de b a r r a g e 

a u r a i t dû se fonder , j u r i d i q u e m e n t , sur le plan hydro logique na t iona l , 

l eque l é t a i t inex i s tan t a u m o m e n t de l ' approba t ion de l 'ouvrage . Le 

t r i b u n a l accueill i t é g a l e m e n t la d e m a n d e c o n c e r n a n t la d é t e r m i n a t i o n 

précise des b a n d e s de p ro tec t ion des réserves affectées par le ba r r age 

ainsi q u e l ' exploi ta t ion de ca r r i è r e s nécessa i res à la cons t ruc t ion de 

l 'ouvrage . 

13. L 'associa t ion r e q u é r a n t e sollicita l ' exécut ion provisoire de l ' a r rê t , 

et n o t a m m e n t la suspens ion des t r a v a u x de cons t ruc t ion du b a r r a g e . P a r 

une décis ion d u 24 j a n v i e r 1996, YAudiencia Nacional lit dro i t à la d e m a n d e 

de suspens ion tout en p r e n a n t les m e s u r e s nécessa i res pour a s s u r e r la fin 

des t r a v a u x e n t a m é s ainsi q u e la conse rva t ion et la sécur i t é des t r avaux 

déjà effectués , sous réserve du v e r s e m e n t d ' u n e cau t ion p a r l 'associat ion 

r e q u é r a n t e . 



234 ARRÊT GORRAIZ LIZARRAGA ET AUTRES c. ESPAGNE 

14. T o u t e s les par t i es au procès p r é s e n t è r e n t des recours de sûplica 

cont re la décision du 24 janvier 1996. D a n s le cadre de l 'exécut ion provi­

soire de son a r r ê t du 29 s e p t e m b r e 1995, et n o t a m m e n t en vue de préserver 

les bandes de pro tec t ion des trois réserves na tu re l l e s touchées par le projet , 

VAudiencia National p roh iba p a r u n e décision du 6 m a r s 1996 le rempl i s sage 

du ba r r age ainsi que le d é p l a c e m e n t de la popula t ion concernée . 

C. Adoption par la communauté autonome de Navarre de la loi 
autonome n° 9/1996 

15. Le 17 j u i n 1996, l ' a s semblée législat ive de la c o m m u n a u t é a u t o ­

n o m e de N a v a r r e {parlamento forai de Navarra) a d o p t a la loi a u t o n o m e 

[forai) n" 9/1996 (« la loi a u t o n o m e de 1996») re la t ive aux espaces 

n a t u r e l s de N a v a r r e . C e l t e loi modifia la loi a u t o n o m e n" 6/1987 du 

10 avril 1987, en pa r t i cu l i e r q u a n t à la possibil i té de rec lasser les b a n d e s 

de p ro tec t ion ou de réa l i se r su r celles-ci des act ivi tés d a n s le cad re d ' infra­

s t r u c t u r e s déc l a r ée s d ' i n t é r ê t géné ra l ou d 'u t i l i t é pub l ique . D ' a p r è s les 

r e q u é r a n t s , ce t t e loi p e r m e t t a i t la p o u r s u i t e des t r a v a u x de cons t ruc t ion 

du b a r r a g e , avec pour conséquence la d é g r a d a t i o n de l 'espace n a t u r e l 

p r o t é g é . 

En app l i ca t ion de ht loi a u t o n o m e de 1996, le g o u v e r n e m e n t a u t o n o m e 

a d o p t a le déc re t n° 307/1996 du 2 s e p t e m b r e 1996, qui définit les zones 

p é r i p h é r i q u e s de p ro tec t ion de c e r t a i n e s rése rves in t ég ra le s et na tu re l l e s 

de N a v a r r e . 

D. Pourvoi en cassation de l'Etat et du gouvernement autonome 
de Navarre contre l'arrêt de VAudiencia Nacional 

16. E n t r e - t e m p s , l 'avocat de l 'Eta t el le g o u v e r n e m e n t a u t o n o m e de 

N a v a r r e s ' é t a i en t pou rvus en cassa t ion con t r e l ' a r rê t de VAudiencia 

Nacional du 29 s e p t e m b r e 1995. P a r u n a r r ê t du 14 ju i l le t 1997, le T r i b u ­

nal s u p r ê m e a n n u l a p a r t i e l l e m e n t , mais de façon défini t ive, le projet de 

cons l ruc t ion du b a r r a g e s 'agissant des cinq cen t s m è t r e s de la zone de 

p ro tec t ion des réserves na tu r e l l e s RN 9, 10 et 11. Ce t a r r ê t impl iqua i t la 

réduc t ion des d i m e n s i o n s du projet de b a r r a g e . De ce fait, il d i m i n u a i t 

é g a l e m e n t l ' é t endue des t e r r a i n s inondab les , de sor te q u e le village 

d ' I loiz , où se t rouva i en t les b iens i m m e u b l e s des r e q u é r a n t s , se voyait 

p rése rvé de l ' inonda t ion . 

E. Procédure d'exécution de l'arrêt du Tribunal suprême 

17. En exécu t ion de l ' a r rê t du T r i b u n a l s u p r ê m e , p a r une décision du 

4 s e p t e m b r e 1997, VAudiencia Nacional d é c l a r a défini t ives les m e s u r e s 

d ' exécu t ion provisoire déc idées le 6 m a r s 1996 c o n c e r n a n t l ' in te rd ic t ion 
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de r empl i s sage du b a r r a g e et des a u t r e s t r avaux en r é s u l t a n t . S 'agissant 

d e l ' éventue l le suspens ion des t r avaux de cons t ruc t ion d ' u n e d igue , 

{'Audiencia Nacional, avan t de se p r o n o n c e r sur la ques t i on , invita les 

pa r t i e s au procès à c o m p a r a î t r e d e v a n t elle pour qu ' e l l e s s o u m e t t e n t 

leurs obse rva t ions su r les r épe rcuss ions de la nouvel le loi a u t o n o m e de 

1996, en pa r t i cu l i e r sur les b a n d e s de p ro tec t ion de t ou t e s les réserves 

na tu r e l l e s p révues pa r ce t t e loi, ainsi q u e sur les effets des l imites 

m a x i m a l e s de r empl i s sage sur les b a n d e s de p ro tec t ion des réserves 

auxque l l e s se référai t le projet a n n u l é . 

18. L ' a d m i n i s t r a t i o n c e n t r a l e de l 'Etat et le g o u v e r n e m e n t a u t o n o m e 

de N a v a r r e firent valoir devan t YAudiencia Nacional qu ' i l é ta i t devenu j u r i ­

d i q u e m e n t impossible de p rocéde r à l ' exécut ion de l ' a r rê t du T r i b u n a l 

s u p r ê m e du 14 ju i l le t 1997, d a n s la m e s u r e où la loi a u t o n o m e de 1996 

avai t s u p p r i m é de la zone à i nonde r t o u t e b a n d e de p ro tec t ion de ré ­

serves na tu re l l e s . Dès lors, c o m p t e t enu de c e t t e modif icat ion législative, 

il é ta i t devenu possible d 'e f fec tuer les t r a v a u x d ' i n t é r ê t g é n é r a l p révus sur 

ces b a n d e s de p ro tec t ion . 

19. P o u r sa pa r t , l 'association r e q u é r a n t e con t e s t a la thèse des au to­

r i tés en exc ipant d e l ' inapplicabil i té à ce t t e affaire de la loi a u t o n o m e de 

1996, celle-ci ayan t é té adop tée p o s t é r i e u r e m e n t aux décisions admi ­

nis t ra t ives r e n d u e s d a n s la p rocédure l i t igieuse ainsi q u ' à l ' a r rê t de 

YAudiencia Nacional et aux deux décisions d ' exécu t ion provisoire. A t i t re 

subs id ia i re , l 'associat ion sollicita é g a l e m e n t le renvoi préjudiciel en incons-

t i tu t ionna l i t é devant le T r i b u n a l cons t i tu t ionne l de ce r t a ines disposit ions 

de la loi a u t o n o m e , en par t icu l ie r celles qui au to r i sa ien t la suppress ion des 

bandes de pro tec t ion des trois réserves na ture l les dans la zone à inonder , ce 

qu i d ' ap rè s elle p e r m e t t a i t l ' exécut ion de t r avaux et le r empl i s sage du 

b a r r a g e d a n s ses d imens ions d 'or ig ine . 

F. Renvoi préjudiciel devant le Tribunal constitutionnel 

20. P a r u n e décision du 1" d é c e m b r e 1997, YAudiencia Nacional pr ia 

le T r i b u n a l cons t i t u t ionne l de se p r o n o n c e r sur le renvoi préjudiciel 

d e m a n d é p a r l 'associat ion r e q u é r a n t e . 

P a r une décision du 21 m a i 1998, le T r i b u n a l cons t i t u t ionne l déc la ra le 

renvoi i r recevable , en ra ison de c e r t a i n e s e r r e u r s c o m m i s e s lors de sa 

p r é s e n t a t i o n mais suscept ib les d ' ê t r e cor r igées . 

2 1 . Le 28 mai 1998, afin de rect if ier les e r r e u r s ind iquées , YAudiencia 

Nacional c i ta les pa r t i e s à c o m p a r a î t r e devan t clic pour les e n t e n d r e sur 

ce r t a in s aspec t s de la loi a u t o n o m e , don t la cons t i t u t i onna l i t é avai t é té 

a t t a q u é e d e v a n t le T r i b u n a l cons t i t u t i onne l , et sur la confo rmi té avec 

la C o n s t i t u t i o n de l 'ar t icle 18 § 3 A) , A . l . et B) de la loi. L 'associat ion 

r e q u é r a n t e soumi t ses obse rva t ions le 10 j u i n 1998. 
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Par une décision du 17 juin 1998, VAudiencia Nacional d e m a n d a à 

nouveau au T r i b u n a l cons t i t u t i onne l de se p r o n o n c e r sur le renvoi en 

i ncons t i t u t i onna l i t é et é t e n d i t la cpteslion à un nouveau point soulevé p a r 

l 'associat ion r e q u é r a n t e , à savoir à l 'ar t icle 18 § 3 B) B . l . de la loi 

a u t o n o m e . 

22. Pa r une décision du 21 juillet 1998, le T r i b u n a l cons t i tu t ionne l re t in t 

les ques t ions posées pa r le renvoi préjudiciel . C o n f o r m é m e n t à l 'ar t icle 37 

§ 2 de la loi o r g a n i q u e du pouvoir jud ic ia i r e (LOPJ) , la h a u t e ju r id ic t ion 

por ta ces ques t ions à la conna i ssance de la C h a m b r e des d é p u t é s , du 

Séna t , du g o u v e r n e m e n t et du P a r l e m e n t de N a v a r r e , ainsi que du 

g o u v e r n e m e n t espagno l , et les invita à p r é s e n t e r leurs observa t ions d a n s 

u n dé la i de qu inze jours . Le t r i buna l r eçu t les c o m m e n t a i r e s de l 'avocat de 

l 'Etat le 4 s e p t e m b r e 1998. Le g o u v e r n e m e n t et le P a r l e m e n t de N a v a r r e 

s o u m i r e n t leurs observa t ions les 1 1 et 15 s e p t e m b r e 1998, r e spec t ivemen t . 

Le p r o c u r e u r géné ra l de l 'Etat p r é s e n t a les s i ennes le 29 s e p t e m b r e 1998. 

Le p ré s iden t de la C h a m b r e des d é p u t é s ind iqua q u e celle-ci n 'en dépo­

sera i t pas . Le p rés iden t du Séna t d e m a n d a q u e le Séna t fût cons idéré 

c o m m e par t ie à la p rocédure et en offrit la col labora t ion . Le 1" m a r s 2000, 

VAudiencia Nacional c o m m u n i q u a au T r i b u n a l cons t i tu t ionne l les éc r i tu res 

p r é s e n t é e s pa r l 'associat ion r e q u é r a n t e au cours de la p rocédure qui s 'é ta i t 

dé rou lée devan t elle. D a t é e s des 29 s e p t e m b r e 1997, 10 j u i n 1998 et 

28 février 2000, elles furent fo rmel l ement jointes au dossier du T r i b u n a l 

cons t i tu t ionne l . 

G. A r r ê t d u T r i b u n a l c o n s t i t u t i o n n e l 

23 . Pa r un a r r ê t du 14 nui t s 2000, le T r i b u n a l cons t i t u t i onne l , r éun i 

en séance p l én iè re , j u g e a conformes à la C o n s t i t u t i o n les disposi t ions 

a t taeptées de la loi a u t o n o m e d e 1996. D ' e m b l é e , la h a u t e ju r id ic t ion 

observa q u e , depu i s l ' en t r ée en v igueur de la loi a u t o n o m e de 1996, 

l ' exécut ion de l ' a r rê t du T r i b u n a l s u p r ê m e du 14 ju i l l e t 1997, p rononcé 

en ve r tu de la loi a u t o n o m e de N a v a r r e n" 6/1987, é ta i t d e v e n u e impos­

sible d a n s la m e s u r e où le projet a n n u l é é ta i t conforme à la nouvelle loi. 

24. E x a m i n a n t l'objet de la loi a u t o n o m e de 1996, le T r i b u n a l 

cons t i t u t ionne l se p rononça a ins i : 

«(...) Son objet est d'établir un régime général de protection de l'environnement des 

espaces naturels de la communauté autonome de Navarre. Ainsi, ce régime de 

protection [était] applicable (...) aux réserves naturelles déjà déclarées par la loi 

autonome antérieure, même si la différence substantielle entre le régime juridique de 

l'une et de l 'autre tient à ce qui a été établi pour les zones périphériques de protection. » 

25. La h a u t e j u r id i c t ion cons idé ra , d ' une pa r t , qu ' i l ne pouvai t a u c u n e ­

m e n t ê t r e e s t imé qu ' i l s 'agissait d ' une so lu t ion ad causant p o u r les 

t rois zones p é r i p h é r i q u e s des t rois réserves na tu r e l l e s affectées p a r la 
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cons t ruc t i on du b a r r a g e d ' I toiz et , d ' a u t r e pa r t , q u e les déc l a ra t ions et 

in i t ia t ives p a r l e m e n t a i r e s de c e r t a i n s h o m m e s pol i t iques - lesquel les 

m o n t r a i e n t selon YAudiencia Nacional que le but pr inc ipa l de la loi 

a u t o n o m e de 1996 é ta i t d ' e m p ê c h e r l ' exécut ion de l 'a r rê t du T r i b u n a l 

s u p r ê m e - n ' é t a i e n t pas p e r t i n e n t e s pour a p p r é c i e r l ' exis tence d 'une 

éven tue l l e violat ion du pr incipe de légal i té . Le T r i b u n a l cons t i t u t ionne l 

cons idé ra é g a l e m e n t jus t i f ié le fait q u e l 'exposé des moti fs de la loi 

a u t o n o m e de 1996 cont în t des indica t ions spécif iques sur l 'objet et les 

moyens de s a u v e g a r d e de l ' e n v i r o n n e m e n t d a n s les zones p é r i p h é r i q u e s 

de p ro tec t ion des trois rése rves na tu r e l l e s m e n t i o n n é e s , vu l ' impor t ance 

de la ques t ion soulevée p a r la cons t ruc t ion du b a r r a g e d ' I toiz , qu i ne 

pouvai t pas ê t r e passée sous s i lence. 

26. C o n c e r n a n t l ' a t t e i n t e a l l éguée au d ro i t à u n e p r o c é d u r e équ i t ab l e , 

en ce q u e la loi a u t o n o m e de 1996 faisait d o r é n a v a n t obs tac le à l ' exécut ion 

de l ' a r rê t du T r i b u n a l s u p r ê m e , qui avai t a n n u l é u n e p a r t i e du projet 

de cons t ruc t ion du b a r r a g e d ' I toiz , la h a u t e j u r id i c t ion e s t i m a q u e le 

fait d 'avoir e n t r e - t e m p s a p p r o u v é u n e nouvel le loi modif iant le r ég ime 

j u r i d i q u e appl icable aux zones p é r i p h é r i q u e s de p ro tec t ion et r e m p l a ç a n t 

une loi a n t é r i e u r e sur la base de laque l le le projet avai t é té déc la ré 

p a r t i e l l e m e n t nul , n ' é t a i t pas con t r a i r e en soi au droi t à l ' exécut ion des 

décis ions jud ic i a i r e s consac ré p a r l 'ar t icle 24 de la C o n s t i t u t i o n . 

27. Se ré fé ran t à la j u r i s p r u d e n c e de la C o u r e u r o p é e n n e des Droi t s de 

l ' H o m m e , en par t i cu l ie r aux a r r ê t s r e n d u s dans les affaires Raffineries 

grecques Stran el Stratis Andreadis c. Grèce ( a r r ê t du 9 d é c e m b r e 1994, série A 

n" 301-B), et Papageorgiou c. Grèce ( a r r ê t du 22 oc tobre 1997, Recueil des arrêts 

el décisions 1997-VI), le T r i b u n a l cons t i t u t ionne l se d e m a n d a si l ' impos­

sibili té - r é s u l t a n t de la loi a u t o n o m e d e 1996 - d ' e x é c u t e r l ' a r rê t du 

T r i b u n a l s u p r ê m e é ta i t ou non justif iée en ra i son des va l eu r s et des 

biens p ro t égés pa r la C o n s t i t u t i o n . Aprè s avoir conclu q u e la s auvega rde 

de l ' e n v i r o n n e m e n t é ta i t c o n s t i t u t i o n n e l l e m e n t p r o t é g é e , le T r i b u n a l 

cons t i t u t ionne l r e c h e r c h a si le sacrifice décou l an t de l ' inexécu t ion de 

l ' a r rê t en cause é t a i t p r o p o r t i o n n é aux i n t é r ê t s p ro t égés ou en l i t ige, ou 

bien si ce sacrifice é ta i t inut i le , excessif ou à l 'or igine d ' un déséqui l ib re 

man i fes t e des i n t é r ê t s e n j e u . Le t r ibuna l cons idé ra q u e t a n t l ' a r rê t du 

T r i b u n a l s u p r ê m e du 14 juillet 1997 q u e la nouvel le loi a u t o n o m e de 

1996 ava ien t pour objectif d e g a r a n t i r l ' ex is tence d ' u n e zone pé r iphé ­

r ique de p ro tec t ion des t rois réserves na tu r e l l e s affectées pa r la cons t ruc ­

t ion du b a r r a g e . Le T r i b u n a l cons t i t u t i onne l no t a en o u t r e q u e le r ég ime 

des zones p é r i p h é r i q u e s de p ro t ec t i on i n s t a u r é p a r ce t t e nouvel le loi 

n 'avai t pas é té cons idéré c o m m e a r b i t r a i r e en soi d a n s la décis ion de 

YAudiencia Nacional, et que la nouvelle d é l i m i t a t i o n des zones n 'avai t pas 

non plus é té j u g é e r e sponsab le de la g rave d é g r a d a t i o n de l 'environ­

n e m e n t . Il conclut donc au respec t de l 'équi l ibre des i n t é r ê t s g é n é r a u x 

et à l ' inexis tence d ' une d i sp ropor t ion mani fes te e n t r e les i n t é r ê t s 
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II. LE D R O I T INTERNE P E R T I N E N T 

A. C o n s t i t u t i o n 

29. Les d isposi t ions p e r t i n e n t e s de la C o n s t i t u t i o n sont les su ivan tes : 

Article 161 S 1 

«Le Tribunal constitutionnel exerce sa juridiction sur tout le territoire espagnol et il 

est compétent pour connaître : 

a) du recours en inconstitutionnalité contre des lois et des dispositions ayant force de 
loi (...) 

b) du recours individuel de protection [recurso de amparo] pour violation des droits et 

des libertés visés à l'article 53 § 2 de la Constitution, dans les cas et sous les formes 

prévus par la loi ; 

c) des conflits de compétence entre l'Etat et les Communautés autonomes et des 

conflits de compétence entre les diverses communautés. 

( - ) » 

Article 163 

« Lorsqu'un organe judiciaire' considère au cours d'un procès qu'une disposition ayant 

rang de loi, s'appliquant en la matière et de la validité de laquelle dépend la décision 

judiciaire, pourrait être contraire à la Constitution, il saisit le Tribunal constitutionnel 

dans les conditions, sous la forme et avec les effets à établir par la loi, les effets ne 

pouvant être en aucun cas suspensifs, » 

c o n c u r r e n t s . En c o n s é q u e n c e , les d isposi t ions a t t a q u é e s ne pouva ien t ê t r e 

déc l a rées incons t i tu t ionne l l e s c o m m e é t an t con t r a i r e s à l 'ar t icle 24 § 1 de 

la C o n s t i t u t i o n . 

28. C o n c e r n a n t le motif t i ré du fait que le nouveau rég ime j u r i d i q u e des 

zones p é r i p h é r i q u e s de p ro tec t ion d e s réserves na tu re l l e s figurait d a n s u n e 

loi, et non dans un r èg l emen t c o m m e c 'é tai t le cas a u p a r a v a n t , et du fait que 

cela privait les in téressés de la possibili té d e cont rô le r les ac tes de l ' admi­

n i s t ra t ion pa r voie con ten t i euse -admin i s t r a t ive ou clans le cadre d ' une 

p rocédure d 'exécut ion , le T r i b u n a l cons t i tu t ionne l no ta qu ' i l n 'exis ta i t 

a u c u n e disposi t ion légale obl igeant à o rgan i se r ce r t a ines m a t i è r e s pa r voie 

de r èg l emen t ; il a jou ta que la nouvelle loi ne cons t i tua i t pas u n e loi ad 

causant, ma is une loi fo rmel l emen t et m a t é r i e l l e m e n t géné ra l e , et r appe la 

q u e les lois pouvaient ê t r e a t t a q u é e s devant le T r i b u n a l cons t i tu t ionne l 

p a r la voie p révue à l 'art icle 163 de la Cons t i t u t ion . 

En c o n s é q u e n c e , le T r i b u n a l cons t i t u t i onne l r e j e t a le renvoi préjudiciel 

en i ncons t i t u t i onna l i t é . L ' a r r ê t fut publ ié au J o u r n a l officiel le 14 avril 

2000. 
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Article 164 

« 1 . Les arrêts du Tribunal constitutionnel sont publiés au Journal officiel, en même 

temps que les opinions dissidentes exprimées. Ils ont force de chose jugée à partir du 

jour qui suit leur publication, et aucun recours ne peut être formé contre eux. Les arrêts 

qui déclarent inconstitutionnelle une loi ou une règle ayant rang de loi el tous ceux qui 

ne se limitent pas à reconnaître un droit subjectif, déploient leurs effets à l'égard de 

tous. 

2. -Sauf dans les cas où l'arrêt en décide aut rement , la partie de la loi qui n'est pas 

déclarée inconstitutionnelle reste en vigueur.» 

B. Loi organique n° 2/1979 relative au Tribunal constitutionnel -
Chapitre III intitulé «Sur les questions relatives à la consti-
tutionnalité déférées par les juges et tribunaux» 

30. Les d ispos i t ions p e r t i n e n t e s d e c e t t e loi sont les s u i v a n t e s : 

Article 35 

«1. Lorsqu'un juge ou tribunal, d'office ou à la demande d 'une partie, considère 

qu'une disposition ayant rang de loi, applicable en la matière el de la validité de 

laquelle dépend la décision à rendre, peut être contraire à la Constitution, il défère la 

question au Tribunal constitutionnel conformément aux prescriptions de la présente loi. 

2. Un tel organe judiciaire ne soulève la question qu'une fois l'affaire en état et dans 

le délai fixé pour statuer. Il doit préciser la loi, ou disposition ayant rang de loi, (loin la 

constitutionnalité est mise en cause, indiquer l'article de la Constitution que l'on estime 

violé et spécifier el just Hier en quoi l'issue de la procédure dépend de la validité de ladite 

disposition. Avant d'adopter sa décision définitive sur la saisine du Tribunal constitu­

tionnel, il doit entendre les parties et le ministère public afin qu'ils puissent formuler, 

dans un délai commun et non prorogeable de dix jours, les observations qu'ils souhaitent 

sur la pertinence de la question. Le juge se prononce ensuite sans autre démarche, dans 

les trois jours. Aucun recours ne s'ouvre contre cette décision. Toutefois, la question 

relative à la constitutionnalité peut être soulevée à nouveau devant les instances 

ultérieures jusqu 'à l 'arrêt définitif.» 

Article 36 

« L'organe judiciaire défère la question relative à la constitutionnalité au Tribunal 

constitutionnel enjoignant une copie certifiée conforme du dossier principal et, s'il y 

en a, des observations prévues à l'article précédent.» 

Article 37 

« 1 . Après réception du dossier, le Tribunal conslitutionnel suit la procédure prévue 

au paragraphe 2 du présent article. Toutefois, il peut déclarer la question irrecevable 

par décision motivée après avoir entendu seulement le Procureur général de l 'Etat, 

lorsque les conditions de procédure ne se trouvent pas remplies ou que la question est 

manifestement mal fondée. 
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2. Le Tribunal constitutionnel donne connaissance de la question à la Chambre des 

députés et au Sénat par l ' intermédiaire de leurs présidents respectifs, au Procureur 

général de l'Etat ainsi qu'au Gouvernement, par l ' intermédiaire du ministère de la 

Jus t ice ; si la question met en cause une loi, ou une autre disposition ayant rang de loi, 

adoptée par une communauté autonome, le Tribunal constitutionnel en donne aussi 

connaissance aux organes législatif et exécutif de celle-ci. Tous ces organes peuvent 

comparaître et formuler des observations sur la question déférée, dans un délai 

commun et non prorogcablc de quinze jours. Ce délai expiré, le Tribunal statue dans 

les quinze jours sauf si, par une décision motivée, il estime nécessaire un délai plus long, 

lequel ne peut dépasser trente jours.» 

C. Loi autonome n° 9/1996 du 17 juin 1996 relative aux espaces 
naturels de Navarre («la loi autonome de 1996») 

3 1. Da ns l 'exposé des motifs de la loi a u t o n o m e de 1996, il est déc la re 

q u e cet i n s t r u m e n t vise d e u x object i fs : d ' une pa r t , il é tabl i t un cadre 

ju r id ique p rop re à la N a v a r r e afin de p ro t ége r , p r é se rve r et a m é l i o r e r les 

pa r t i e s de son t e r r i t o i r e do tées de va leurs na tu r e l l e s d ignes d ' ê t r e 

s a u v e g a r d é e s c o n f o r m é m e n t à la législat ion de l 'Eta t et aux di rect ives 

c o m m u n a u t a i r e s en m a t i è r e d e p ro tec t ion de l ' e n v i r o n n e m e n t ; d ' a u t r e 

p a r t , la loi a p o u r but d ' h a r m o n i s e r la légis lat ion sur les espaces n a t u r e l s 

a d o p t é e par la c o m m u n a u t é a u t o n o m e de N a v a r r e . 

La loi é n u m è r e n o t a m m e n t les rése rves et espaces n a t u r e l s de N a v a r r e 

p ro t égés et en d é t e r m i n e les l imi tes . En o u t r e , elle fixe p o u r c h a q u e type 

d ' e space p ro t égé le g e n r e d 'ac t iv i tés et d ' u sages au to r i sé s ou in t e rd i t s . 

L 'a r t ic le 18 prévoit : 

Bandes périphériques de protection 

*< 1. Moyennant une loi autonome, le Parlement de Navarre peut délimiter autour 

des réserves intégrales et des réserves naturelles (...) une bande périphérique de 

protection pouvant être discontinue; celle-ci est destinée à éviter l'impact d'éléments 

extérieurs sur l 'environnement ou le paysage. 

(...) 

3. Le régime des activités cl usages à l 'intérieur des bandes périphériques de 
protection des réserves intégrales, réserves naturelles et enclaves naturelles est le 
suivant : 

A) Activités ne relevant pas de la construction 

A.l. Pourront être autorisées: 

(...) 

- Les activités liées à l'exécution des infrastructures d'intérêt général ou d'utilité 
publique. 

( . . . ) 
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B) Activités de construction 

B. I. Pourront être autorisées: 

( . . . ) 

- Les infrastructures déclarées d'intérêt général ou d'utilité publique. 

( - ) » 

E N D R O I T 

32. Invoquan t l 'art icle 6 § 1 de la Conven t ion , les r e q u é r a n t s a l lèguent 

que , dans le cad re de l 'action jud ic ia i re e n t a m é e pa r eux con t re la cons t ruc­

tion du b a r r a g e d ' I toiz , leur cause n ' a pas é té e n t e n d u e é q u i t a b l e m e n t dans 

la m e s u r e où ils se sont vu refuser le droi t de p r e n d r e pa r t à la p rocédure 

relat ive au renvoi préjudiciel en incons t i tu t ionna l i t é de la loi a u t o n o m e de 

1996, a lors q u e l 'avocat de l 'Etat et le min i s t è r e public on t pu p r é s e n t e r 

leurs observa t ions devan t le T r i b u n a l cons t i tu t ionne l . 

Ils se p l a ignen t é g a l e m e n t que l ' adopt ion de la loi a u t o n o m e en 

ques t ion ait visé à e m p ê c h e r l ' exécut ion d ' u n a r r ê t du T r i b u n a l s u p r ê m e 

devenu f e rme et définitif. D ' a p r è s eux , l ' adopt ion de c e t t e loi a por té 

a t t e i n t e à leur droi t à u n procès é q u i t a b l e au r ega rd de l 'ar t icle 6 § 1 de 

la Conven t i on et , pour les cinq p r e m i e r s r e q u é r a n t s , à leur droi t au 

respec t de l eu r vie pr ivée et familiale et de leur domici le p ro t égé par 

l 'ar t icle 8 de la Conven t ion , ainsi q u ' à l eur d ro i t au respec t de leurs biens 

g a r a n t i p a r l ' a r t ic le 1 du Protocole n" 1. 

I. SUR LES E X C E P T I O N S PRÉLIMINAIRES DU G O U V E R N E M E N T 

A. Sur l'absence de qualité de «victime» des requérants et sur le 
non-épuisement des voies de recours internes 

33 . Le G o u v e r n e m e n t fait observer q u e les cinq p r e m i e r s r e q u é r a n t s , 

qui se sont ad res sés à la Cour , n 'on t pas pa r t i c ipé à la p r o c é d u r e i n t e rne 

objet de la p r é s e n t e r e q u ê t e . En o u t r e , d a n s le c ad re de la p rocédure 

l i t igieuse, les t r i b u n a u x n 'on t à a u c u n m o m e n t eu conna i ssance de leur 

ex i s tence ni de leurs p r o p r i é t é s . A cet éga rd , le G o u v e r n e m e n t soul igne 

q u e le mot i f a l légué p a r les r e q u é r a n t s p o u r jus t i f i e r le fait qu ' i l s n 'ont 

pas pa r t i c ipé à la p r o c é d u r e i n t e r n e - à savoir q u e cela a u r a i t e n t r a î n é 

un li t ige long et coû t eux - n 'est pas sé r ieux . Q u a n t aux p r o p r i é t é s des 

in té ressés , il fait r e m a r q u e r q u e les p r o c é d u r e s d ' exp rop r i a t i on les 

c o n c e r n a n t sont en cours , et q u e d a n s le c ad re de celles-ci ils sont à 

m ê m e de dé f end re leurs «d ro i t s et ob l iga t ions de c a r a c t è r e civil» sans 

q u e cela ne pose de p r o b l è m e . 
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34. Les r e q u é r a n t s m e t t e n t l 'accent sur les conséquences év iden tes de 

la p rocédure l i t igieuse sur leurs dro i t s de c a r a c t è r e civil. En p r e m i e r lieu, 

ils font obse rve r qu ' i l s r é s iden t tous à Itoiz, lieu où se t rouven t leurs b iens 

immobi l i e r s . O r le b a r r a g e e n t r a î n e r a l ' inonda t ion de c e t t e zone et , 

p a r t a n t , de leurs maisons et a u t r e s b iens . Pa r a i l l eurs , ils e s t i m e n t q u ' e n 

t a n t q u e m e m b r e s de l 'associat ion C o o r d i n a d o r a de I toiz depu i s sa 

c réa t ion en 1988, ils ont pa r t i c ipé à la p r o c é d u r e pa r le t r u c h e m e n t de 

celle-ci. Ils ins i s ten t sur le lien d i rec t qui exis te i n d i s c u t a b l e m e n t e n t r e 

eux et les pré judices r é s u l t a n t de la cons t ruc t ion du b a r r a g e . Ils font 

valoir q u e la voie de recours ut i l isée é ta i t la seule qui , en cas de succès, 

leur a u r a i t p e r m i s la s a u v e g a r d e définit ive de leurs droi t s et i n t é r ê t s de 

c a r a c t è r e civil. A cet égard , ils sou l ignen t qu ' i l s a u r a i e n t péché con t r e le 

bon sens si chacun d ' e n t r e eux avait formé, ind iv idue l l ement et sépa­

r é m e n t , un recours con t re le projet de b a r r a g e et s 'é ta i t ainsi lancé d a n s 

un procès long et c o û t e u x , d é b o u c h a n t au bout du c o m p t e su r le m ê m e 

ré su l t a t q u e celui a t t e i n t pa r l ' i n t e rméd ia i r e de l 'associat ion. Au d e m e u ­

ran t , il est clair q u e , dès le d é b u t , ils ont confié la défense de leurs d ro i t s et 

i n t é r ê t s civils à l 'associat ion. C e l a découle d ' a i l l eurs de l 'un des bu t s mis 

en avan t p a r celle-ci, à savoir la «défense d ' u n a u t r e choix de vie sur le 

s i t e» . En conclus ion, ils cons idè ren t qu ' i l s p e u v e n t se p r é t e n d r e v ic t imes 

d ' une violat ion au sens de l 'ar t icle 34 de la Conven t i on . 

35. La C o u r rappel le que , pour se prévaloi r de l 'ar t icle 34 de la 

Conven t ion , un r e q u é r a n t doit r e m p l i r deux cond i t i ons : il doit e n t r e r 

d a n s l 'une des ca tégor ies de d e m a n d e u r s m e n t i o n n é s d a n s ce t t e dispo­

si t ion de la C o n v e n t i o n , et doit pouvoir se p r é t e n d r e v ic t ime d ' une viola­

tion de la Conven t i on . Q u a n t à la no t ion de « v i c t i m e » , selon la ju r i spru­

d e n c e c o n s t a n t e de la C o u r , elle doit ê t r e i n t e r p r é t é e de façon a u t o n o m e 

et i n d é p e n d a n t e de not ions i n t e r n e s tel les q u e celles c o n c e r n a n t l ' in té rê t 

ou la qua l i t é pour agir . Pa r a i l leurs , pour q u ' u n r e q u é r a n t puisse se 

p r é t e n d r e v ic t ime d ' une violat ion de la C o n v e n t i o n , il doit ex is te r un lien 

su f f i s amment d i rec t e n t r e le r e q u é r a n t et le p ré jud ice qu ' i l e s t ime avoir 

subi du fait de la violat ion a l l éguée (voir, n o t a m m e n t , Tauira et autres 

c. France, n" 28204/95 , décision de la C o m m i s s i o n du 4 d é c e m b r e 1995, 

Décis ions et r a p p o r t s (DR) 83-A, p. 112; Association des amis de Saint-

Raphaël et de Fréjus et autres c. France, n" 38192/97 , décis ion de la C o m m i s ­

sion du 1 " j u i l l e t 1998, D R 94-A, p. 124; affaire Comité des médecins à diplômes 

étrangers et autres c. France ( d é c ) , n"s 39527/98 et 39531/98, 30 m a r s 1999). 

/. Sur la qualité de « victime» de l'association requérante 

36. Pour a u t a n t q u e l 'associa t ion r e q u é r a n t e a l lègue u n e a t t e i n t e à 

l 'ar t icle 6 § 1 de la Conven t ion , le C o u r note qu 'e l le a é té pa r t i e à la 

p r o c é d u r e qu 'e l le avai t e n g a g é e d e v a n t les j u r id i c t i ons i n t e r n e s pour 

dé fendre les i n t é r ê t s de ses m e m b r e s . Dès lors, la C o u r es t ime q u e 
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l 'associat ion peu t ê t r e cons idérée c o m m e v ic t ime, au sens de l 'ar t ic le 34, 

des m a n q u e m e n t s a l légués sur le t e r r a i n de la d isposi t ion invoquée 

(Association pour la protection des acheteurs d'automobiles et autres c. Roumanie 

( d é c ) , n" 34746/97, 10jui l le t 2001). 

2. Sur la qualité de «victime» des cinq premiers requérants, personnes 

physiques, et sur l'épuisement des voies de recours internes 

37. D ' e m b l é e , la C o u r cons t a t e q u e la ques t i on de la qua l i t é de 

v ic t ime , au sens d e l 'ar t ic le 34 de la C o n v e n t i o n , est en l ' occur rence 

i n t i m e m e n t liée à l 'exigence re la t ive à l ' é p u i s e m e n t des voies de recours 

i n t e r n e s posée p a r l 'ar t icle 35 § 1. Sur ce d e r n i e r point , elle rappe l le 

q u e l 'a r t ic le 35 § 1 doit s ' app l ique r avec une c e r t a i n e souplesse e t 

sans fo rma l i sme excessif (voir, p a r m i d ' a u t r e s , Cardol c. France, a r r ê t du 

19 m a r s 1991, série A n" 200, p . 18, § 34) . La C o u r a de plus a d m i s q u e la 

règle de l ' épu i semen t des voies de recours i n t e r n e s ne s ' a ccommode pas 

d ' une app l ica t ion a u t o m a t i q u e et ne revê t pas u n c a r a c t è r e a b s o l u ; en 

c o n t r ô l a n t le r espec t , il faut avoir éga rd a u x c i rcons tances de la cause 

(Van Ooslerwijck c. Belgique, a r r ê t du 6 n o v e m b r e 1980, sér ie A n" 40, p. 18, 

§ 35) . Ce la signifie n o t a m m e n t qu ' i l doi t ê t r e t enu c o m p t e de m a n i è r e 

réa l i s te non s e u l e m e n t des r ecour s p révus en théor i e d a n s le sys t ème 

j u r i d i q u e de la P a r t i e c o n t r a c t a n t e c o n c e r n é e , mais é g a l e m e n t du 

con t ex t e j u r i d i q u e d a n s leque l ils se s i t uen t ainsi q u e de la s i tua t ion 

pe r sonne l l e du r e q u é r a n t ; il faut r e c h e r c h e r ensu i t e si, vu l ' ensemble des 

c i r cons tances de l ' espèce, l ' in té ressé peu t passe r pour avoir fait tout 

ce q u e l 'on pouvai t r a i s o n n a b l e m e n t a t t e n d r e de lui pour épu i se r les 

voies de recours i n t e r n e s (voir, mulalis mutandis, les a r r ê t s Akdivar el autres 

c. Turquie, 16 s e p t e m b r e 1996, Recueil 1996-IV, p. 1211, § 6 9 ; Aksqy 

c. Turquie, 18 d é c e m b r e 1996, Recueil 1996-VI, p. 2276, §§ 53-54 ; Baumann 

c. France, n" 33592/96, § 40 , 22 m a i 2001) . 

38 . En l 'espèce, la C o u r observe q u e l 'associat ion r e q u é r a n t e s'est 

cons t i t uée e s sen t i e l l emen t pour dé f end re les i n t é r ê t s de ses m e m b r e s 

con t r e les r épe rcuss ions de la cons t ruc t ion du b a r r a g e sur leur environ­

n e m e n t et l eur cad re de vie. En o u t r e , l 'objet de la p r o c é d u r e d i l igcn lée 

devan t les j u r id i c t ions i n t e r n e s p a r l ' e n t r e m i s e de l 'associa t ion avait t ra i t 

non s e u l e m e n t à la con t e s t a t i on , au r e g a r d de la légis lat ion appl icable en 

m a t i è r e de cons t ruc t ion de b a r r a g e s , de la légal i té de l ' a r r ê t é min i s té r i e l 

a u t o r i s a n t les t r a v a u x y a f fé ren ts , mais m e t t a i t é g a l e m e n t l 'accent sur les 

effets de l 'ouvrage sur le droi t de p r o p r i é t é des m e m b r e s de l 'associat ion 

et sur l eu r m o d e de vie en ra ison du t r ans fe r t de leur domic i le . D a n s 

les r e cou r s qu 'e l l e a formés , l ' associa t ion r e q u é r a n t e , au n o m de ses 

m e m b r e s , a soul igné à d iverses repr i ses q u e la cons t ruc t i on du b a r r a g e 

e n t r a î n a i t l ' i nonda t ion de p lus ieurs pe t i t s vi l lages, dont le h a m e a u d'I toiz 

où les r e q u é r a n t s ava ien t leurs hab i t a t i ons famil ia les . De ce point de vue, 
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il est indén iab le q u e la cons t ruc t ion de l 'ouvrage public , avec tou t ce q u e 

cela suppose ( expropr i a t ion de b iens , d é p l a c e m e n t de popu la t ions ) , avait 

des conséquences d i r ec te s et i m p o r t a n t e s t a n t sur les d ro i t s p a t r i m o n i a u x 

des in t é res sés q u e sur leur m o d e de vie famil iale (voir, mutatis mutandis, 

Association des amis de Saint-Raphaël et de Fréjus et autres p r éc i t ée , p. 131). 

C e r t e s , les in t é res sés n 'on t pas é té pa r t i e s à la p r o c é d u r e l i t ig ieuse en 

leur n o m p r o p r e , ma i s p a r l ' i n t e r m é d i a i r e de l 'associat ion qu ' i l s ava ien t 

cons t i tuée en vue de dé fendre leurs i n t é r ê t s . C e l a é t a n t , la no t ion de 

v ic t ime évoquée à l 'ar t ic le 34 doit c o m m e les a u t r e s d ispos i t ions de la 

C o n v e n t i o n faire l 'objet d ' une i n t e r p r é t a t i o n évolutive à la l u m i è r e des 

condi t ions de vie d ' au jou rd 'hu i . O r , d a n s les sociétés ac tue l l es , lo rsque le 

c i toyen est conf ronté à des ac tes admin i s t r a t i f s s p é c i a l e m e n t complexes , 

le r ecours à des en t i t é s collectives tel les q u e les associa t ions cons t i tue l 'un 

des moyens accessibles , parfois le seul , dont il d ispose pour a s s u r e r une 

défense efficace de ses i n t é r ê t s pa r t i cu l i e r s . La qua l i t é pour agir en 

j u s t i c e des associa t ions , d a n s la dé fense des i n t é r ê t s de leurs m e m b r e s , 

leur est d ' a i l l eurs r e c o n n u e pa r la p l u p a r t des légis la t ions e u r o p é e n n e s . 

Te l é ta i t p r é c i s é m e n t le cas en l 'espèce. La C o u r ne peu t faire ab s t r ac ­

tion de cet é l é m e n t d a n s l ' i n t e r p r é t a t i o n de la no t ion de « v i c t i m e » . U n e 

a u t r e a p p r o c h e , pa r t r op formal i s te de la not ion de v ic t ime, r end ra i t 

inefficace et i l lusoire la p ro tec t ion des dro i t s g a r a n t i s pa r la Conven t i on . 

39. Eu é g a r d aux c i rcons tances pa r t i cu l i è re s de l 'affaire, n o t a m m e n t 

au fait q u e l 'associat ion r e q u é r a n t e a é té c réée d a n s le bu t spécif ique de 

dé fendre devan t les t r i b u n a u x les i n t é r ê t s de ses m e m b r e s et q u e ces 

d e r n i e r s é t a i en t d i r e c t e m e n t conce rnés pa r le projet de b a r r a g e , la C o u r 

e s t ime q u e les cinq p r e m i e r s r e q u é r a n t s peuven t se p r é t e n d r e v ic t imes , au 

sens de l 'ar t icle 34, des violat ions a l l éguées de la C o n v e n t i o n , et qu ' i l s ont 

épuisé les voies de recours i n t e r n e s pour ce qui est des griefs t i rés de 

l 'ar t icle 6 § 1 de la Conven t i on . 

B. Sur l'applicabilité de l'article 6 § 1 de la Convention 

/. Thèses défendues devant la Cour 

40. D ' a p r è s le G o u v e r n e m e n t , a u c u n e des p rocédure s suivies pa r l 'asso­

ciat ion r e q u é r a n t e , q u e ce soit devan t VAudiencia Nacional, le T r i b u n a l 

s u p r ê m e ou le T r i b u n a l cons t i tu t ionne l , ne por te sur des «dro i t s et 

obl igat ions de c a r a c t è r e civil» au sens de l 'ar t icle 6 § 1. En effet, l 'action 

in t en t ée pa r l 'associat ion r e q u é r a n t e visait la défense de la légal i té et des 

in t é rê t s collectifs tels q u e la p ro tec t ion de l ' env i ronnemen t . A a u c u n 

m o m e n t , l 'enjeu du litige n ' a concerné la défense de dro i t s p a t r i m o n i a u x 

privés. Ce la ressor t sans a m b i g u ï t é des m é m o i r e s p r é s e n t é s p a r l 'asso­

ciat ion à l 'appui de ses divers r ecours , et se t rouve c l a i r emen t exp r imé 

d a n s les d i f férentes décisions r e n d u e s pa r les ju r id ic t ions i n t e rnes . E n 
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définit ive, le p r o b l è m e de l ' inexécut ion de l ' a r rê t du T r i b u n a l s u p r ê m e d u 

14 juillet 1997 n 'affecte a u c u n droi t de c a r a c t è r e subjectif. 

4 1 . P a r a i l leurs , le G o u v e r n e m e n t e s t i m e q u e l'on ne s au ra i t c o m p a r e r 

la p r é s e n t e espèce à l 'affaire Ruiz-Mateos c. Espagne ( a r r ê t du 23 juin 1993, 

série A n" 262) . En effet, a lors q u e la loi d ' e x p r o p r i a t i o n de R u m a s a é ta i t 

une loi spécif ique qu i concerna i t p r i n c i p a l e m e n t la famille Ru iz -Mateos , 

la loi a u t o n o m e de 1996 est une loi g é n é r a l e affectant de n o m b r e u s e s 

p e r s o n n e s : non s e u l e m e n t l 'associat ion r e q u é r a n t e et ses m e m b r e s , ma i s 

aussi des d iza ines de mil l iers de p e r s o n n e s qu i bénéf ic ieront de la 

cons t ruc t ion d u b a r r a g e d ' I toiz . D 'a i l l eu r s , le c a r a c t è r e g é n é r a l de ce t t e 

loi a é té e x p r e s s é m e n t r econnu t a n t p a r YAudiencia Nacional q u e par le 

T r i b u n a l cons t i t u t i onne l . Si d a n s l 'affaire Ruiz-Mateos la q u e s t i o n re la t ive 

à la cons t i t u t i onna l i t é po r t a i t sans con te s t e sur les droi t s p a t r i m o n i a u x 

des r e q u é r a n t s , d a n s la p r é s e n t e affaire ce t t e ques t i on ne touche pas aux 

dro i t s ou obl iga t ions de c a r a c t è r e civil, ma i s à la légal i té du projet d e 

b a r r a g e . En c o n s é q u e n c e , l 'ar t icle 6 § 1 ne t rouve pas à s ' app l iquer . 

42. Les r e q u é r a n t s ré fu ten t la thèse du G o u v e r n e m e n t . D ' u n e par t , il 

est incon tes tab le que l 'associat ion r e q u é r a n t e a agi en défense des dro i t s 

et i n t é r ê t s individuels et pr ivés de ses m e m b r e s ; d ' a u t r e p a r t , il est 

évident q u e l ' a r rê t du T r i b u n a l s u p r ê m e du 14 juillet 1997 concerna i t la 

p r o t e c t i o n et la s a u v e g a r d e définit ive de leurs dro i t s et i n t é r ê t s pe r sonne l s 

en t an t q u e m e m b r e s de l 'associat ion. A leur avis, dès le d é b u t de la procé­

d u r e , les d ro i t s civils des m e m b r e s de l 'associat ion é t a i en t e n j e u d a n s la 

m e s u r e où l eu rs biens et l eu r m o d e de vie r i squa ien t d ' ê t r e dé f in i t ivement 

affectés pa r le projet de b a r r a g e . Ainsi , d a n s le m é m o i r e déposé p a r 

l 'associat ion à l ' encon t re de l ' a r r ê t é min i s t é r i e l du 2 n o v e m b r e 1990, il 

é ta i t préc isé q u e la réa l i sa t ion du b a r r a g e allai t e n t r a î n e r l ' expropr ia t ion 

de t ou t e une série de p rop r i é t é s agr icoles et a u t r e s , ainsi q u e le 

d é p l a c e m e n t de la popu la t ion conce rnée . Ces conséquences sur les biens 

et les p e r s o n n e s t ouchés pa r la cons t ruc t ion du b a r r a g e furent r appe lées 

pa r l ' associa t ion r e q u é r a n t e à d iverses repr i ses d a n s le cad re des procé­

d u r e s suivies. En conclus ion, c o n t r a i r e m e n t à ce qu i est aff irmé p a r le 

G o u v e r n e m e n t , des d ro i t s de c a r a c t è r e «civi l», au sens d e l 'ar t icle 6 § 1, 

é t a i en t b ien e n j e u d e v a n t les j u r id i c t ions i n t e r n e s . 

2. Appréciation de la Cour 

43. La C o u r r appe l l e q u e , pour q u e l 'ar t ic le 6 § 1 t rouve à s ' app l iquer 

en son volet «civil», il faut qu ' i l y ait « c o n t e s t a t i o n » sur un « d r o i t » 

de « n a t u r e civile» que l 'on peut p r é t e n d r e , au moins de m a n i è r e 

dé fendab le , r econnu en droi t i n t e r n e . Il doit s 'agir d ' u n e « c o n t e s t a t i o n » 

réel le et s é r i e u s e ; elle peu t conce rne r aussi bien l ' ex is tence m ê m e d 'un 

droi t q u e son é t e n d u e ou ses moda l i t é s d 'exerc ice . L ' i ssue de la procé­

d u r e doit ê t r e d i r e c t e m e n t d é t e r m i n a n t e p o u r le dro i t en q u e s t i o n : un 
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lien t énu ou des r épe rcuss ions lo in ta ines ne suffisent pas à faire e n t r e r e n 

j e u l 'ar t icle 6 § 1 (voir, p a r e x e m p l e , les a r r ê t s Le Compte, Van Leuven et 

De Meyere c. Belgique, 23 j u i n 1981, sér ie A n" 43 , pp. 21-22, § 47, Fayecl 

c. Royaume-Uni, 21 s e p t e m b r e 1994, sér ie A n" 294-B, pp. 45-46, § 56, 

Masson et Van Zon c. Pays-Bas, 28 s e p t e m b r e 1995, sér ie A n" 327-A, p. 17, 

§ 44, Balmer-Schqfroth c. Suisse, 26 août 1997, Recueil 1997-IV, p. 1357, § 32, 

et Athanassoglou et autres c. Suisse [ G C ] , n" 27644/95, § 43 , C E D H 2000-IV; 

voir auss i Syndicat des médecins exerçant en établissement hospitalier privé d'Alsace 

et autres c. France ( d é c . ) , n 9 4 4 0 5 1 / 9 8 , 3 1 août 2000) . 

44. En l 'espèce, si l ' exis tence d ' une con te s t a t i on p o r t a n t sur u n dro i t 

r e c o n n u en droi t i n t e r n e ne p r ê t e pas à con t rover se , il n ' en va pas de 

m ê m e q u a n t à son objet . D ' a p r è s le G o u v e r n e m e n t , le l i t ige n ' a a u c u n e ­

m e n t po r t é su r des dro i t s p a t r i m o n i a u x ou subjectifs de l 'associa t ion, ma i s 

sur u n e ques t i on de défense de la légal i té et de dro i t s collectifs, de so r te 

q u e nul droi t «de c a r a c t è r e civil» ne se t rouvai t e n j e u . L 'associa t ion 

r e q u é r a n t e aff irme au con t r a i r e avoir agi pour la défense de droi t s et 

i n t é r ê t s individuels et privés de ses m e m b r e s . 

45. La C o u r relève q u ' a u - d e l à de la défense d e l ' in té rê t g é n é r a l la 

p r o c é d u r e d e v a n t VAudiencia Nacional puis devan t le T r i b u n a l s u p r ê m e 

visait é g a l e m e n t ce r t a in s i n t é r ê t s pa r t i cu l i e r s des m e m b r e s de l 'associa­

t ion, à savoir la défense de leur m o d e de vie et de leurs p r o p r i é t é s d a n s la 

vallée qu i al lai t ê t r e i nondée . Q u a n t à la p r o c é d u r e re la t ive au renvoi 

préjudiciel en incons t i tu t ionna l i t é devan t le T r i b u n a l cons t i t u t i onne l , les 

r e q u é r a n t s sou l ignen t q u e c 'é ta i t là le seul moyen d e c o n t e s t e r la loi a u t o ­

n o m e de 1996, d a n s la m e s u r e où u n e éven tue l le déc l a r a t i on d ' incons t i tu -

t ionna l i t é pouvai t avoir pour effet de p r o t é g e r à la fois l ' e n v i r o n n e m e n t , 

leurs maisons d ' h a b i t a t i o n et l eu r s a u t r e s b iens immobi l i e r s . 

46. A s s u r é m e n t , l 'aspect de la c o n t e s t a t i o n se r a p p o r t a n t à la défense 

de l ' in té rê t g é n é r a l ne po r t a i t pas sur un droit de c a r a c t è r e civil don t les 

cinq p r e m i e r s r e q u é r a n t s s e ra i en t suscept ib les de se p r é t e n d r e t i t u l a i r e s 

en leurs n o m s p ropres . Il en va d i f f é r e m m e n t du second aspec t , à savoir les 

r épe rcuss ions de la cons t ruc t ion du b a r r a g e sur leur m o d e de vie et leurs 

p rop r i é t é s . En effet, dans ses r ecour s , l 'associat ion r e q u é r a n t e se p la ignai t 

d ' u n e m e n a c e précise et d i r ec te p e s a n t sur les b iens pe r sonne l s et le 

m o d e d e vie de ses m e m b r e s . Ce t aspec t des recours revê ta i t i ndub i t ab l e ­

m e n t u n e d imens ion d ' o rd re « p a t r i m o n i a l » et civil, et se fondai t su r u n e 

a t t e i n t e a l l éguée à des d ro i t s eux aussi p a t r i m o n i a u x (Procola c. Luxembourg, 

a r r ê t du 28 s e p t e m b r e 1995, sér ie A n" 326, pp. 14-15, § 3 8 ) . 

47. Si la p r o c é d u r e devan t le T r i b u n a l cons t i t u t i onne l é t a i t os tens ib le ­

m e n t p lacée sous le sceau du droi t publ ic , il n ' e n r e s t e pas moins qu 'e l le 

é ta i t d é t e r m i n a n t e pour l ' issue finale de l 'act ion en a n n u l a t i o n du projet 

de b a r r a g e e n g a g é e p a r les in t é res sés devan t les j u r id i c t ions o rd ina i r e s . 

En l 'espèce, les ins tances admin i s t r a t i ve s et cons t i tu t ionne l l e s a p p a r a i s ­

sa ient m ê m e t e l l e m e n t i m b r i q u é e s q u ' à les dissocier on ve r se ra i t d a n s 
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l 'artifice et on affaiblirait à un degré cons idé rab le la p ro tec t ion des dro i t s 

des r e q u é r a n t s . En soulevant la ques t ion re la t ive à la cons t i t u t i onna l i t é 

de la loi a u t o n o m e , les in té ressés ont ut i l isé l 'un ique moyen - indirect -

dont ils d isposa ient pour se p l a ind re d ' u n e a t t e i n t e à leurs p r o p r i é t é s et 

mode de vie (Ruiz-Mateos p réc i t é , p . 24, § 59) . A cet éga rd , la C o u r est 

d 'avis q u e la p r o c é d u r e , d a n s son e n s e m b l e , peu t ê t r e cons idérée c o m m e 

p o r t a n t é g a l e m e n t sur des dro i t s de c a r a c t è r e civil des r e q u é r a n t s , 

m e m b r e s de l 'associat ion. 

4-8. P a r t a n t , l 'ar t icle 6 § 1 de la C o n v e n t i o n s ' app l iqua i t a u x procé­

d u r e s l i t igieuses. 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

49. D ' a p r è s les r e q u é r a n t s , la p r o c é d u r e suivie devan t le T r i b u n a l 

cons t i t u t i onne l d a n s le c ad re de l ' e x a m e n de la ques t i on re la t ive à la 

cons t i t u t i onna l i t é dé fé rée par ['Audiencia Nacional n ' a pas r e spec t é le 

pr inc ipe de l 'égal i té des a r m e s , i n h é r e n t au droi t à un procès équ i t ab le 

que g a r a n t i t l 'ar t icle 6 § 1 de la Conven t i on . 

50. Les in t é res sés font valoir à cet é g a r d qu ' i l s se sont vu refuser le 

dro i t de p r e n d r e pa r t à la p r o c é d u r e de renvoi préjudiciel en inconst i -

t u t i o n n a l i t é , a lors q u e l 'avocat de l 'Eta t et le m i n i s t è r e public ont pu 

p r é s e n t e r leurs observa t ions devan t le T r i b u n a l cons t i t u t i onne l . D e ce 

fait, ils ont é té d a n s l ' impossibi l i té de faire valoir l eurs i n t é r ê t s devan t la 

h a u t e j u r i d i c t i on au r ega rd de la p o n d é r a t i o n des i n t é r ê t s en conflit. 

5 1 . Les r e q u é r a n t s e s t i m e n t é g a l e m e n t q u e l ' adopt ion de la loi 

a u t o n o m e de 1996 avai t pour bu t d ' e m p ê c h e r l ' exécut ion de l ' a r rê t du 

T r i b u n a l s u p r ê m e devenu définit if el exécu to i r e , ce qu i , à leur avis, 

impl ique u n e in t e r f é rence du pouvoir législat i f d a n s l ' issue du litige 

con t r a i r e à l 'ar t icle 6 § 1 dont la p a r t i e p e r t i n e n t e se lit c o m m e suit : 

«Toute personne a droit à ce que sa cause soit entendue équitablement (...) par un 

tribunal indépendant el impartial, établi par la loi, qui décidera (...) des contestations 

sur ses droits et obligations de caractère civil (...) » 

52. La C o u r e x a m i n e r a success ivement le gr ief t i ré de la violat ion du 

p r inc ipe de l 'égal i té des a r m e s , puis celui p r é s e n t é au t i t r e de la p r é t e n d u e 

in t e r f é rence du pouvoir législat i f d a n s l ' issue du l i t ige. 

A. Sur la violation du principe de l'égalité des armes 

/. Thèses des parties 

a) Les requérants 

53. Les r e q u é r a n t s font r e m a r q u e r en p r e m i e r lieu q u e n o m b r e des 

d isposi t ions de la loi a u t o n o m e de 1996 sont conçues d a n s le bu t un ique 
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et exclusif de c o n t o u r n e r le mo t i f d ' a n n u l a t i o n du projet de b a r r a g e et , 

p a r t a n t , de r e n d r e inexécu tab le l ' a r rê t du T r i b u n a l s u p r ê m e qui , sur ce 

point , é ta i t devenu fe rme et définitif. Il ne s 'agissai t pas d ' u n e loi 

géné ra l e ma i s , b ien au c o n t r a i r e , d ' u n e r é g l e m e n t a t i o n ex novo. A leur 

avis, le seul moyen de con t e s t e r ht loi a u t o n o m e de 1996 étai t de 

d e m a n d e r le renvoi préjudiciel en i ncons t i t u t i onna l i t é devan t le T r i b u n a l 

cons t i t u t i onne l . La conséquence d ' u n e éven tue l le déc l a ra t ion d ' incons t i -

t u l i onna l i t é a u r a i t eu pour effet de p r o t é g e r t a n t l ' e n v i r o n n e m e n t q u e 

leur droi t civil au respec t de leurs domici les , de leurs maisons d 'hab i ­

t a t i on et a u t r e s b iens immobi l i e r s . O r , ni devant VAudiencia Nacional ni 

devan t le T r i b u n a l cons t i t u t i onne l , ils n 'ont é té en m e s u r e de dé fendre 

leur thèse el de c o m b a t t r e les a r g u m e n t s avancés par les pa r t i e s 

adverses , a lors q u e c'est l 'associat ion r e q u é r a n t e qu i avait sollicité le 

renvoi pré judic ie l en i ncons t i t u t i onna l i t é . En o u t r e , l ' a r rê t du T r i b u n a l 

cons t i t u t ionne l ne p r e n d en c o m p t e a u c u n des a r g u m e n t s p r é s e n t é s pa r 

eux . A cet éga rd , les in té ressés soul ignent q u e s'ils ava ien t eu la possi­

bili té de pa r t i c ipe r à la p r o c é d u r e devan t le T r i b u n a l cons t i t u t i onne l , ils 

a u r a i e n t pu r é i t é r e r et déve lopper les a r g u m e n t s et moyens ut i les à la 

défense de leur cause . Les r e q u é r a n t s cons idè ren t q u e l ' ensemble de ces 

é l é m e n t s a po r t é a t t e i n t e à l 'ar t ic le 6 § 1 de la C o n v e n t i o n . 

b) Le Gouvernement 

54. Le G o u v e r n e m e n t rappe l le q u e , s'il y avai t au c œ u r de l 'affaire 

Ruiz-Mateos u n e loi d ' e x p r o p r i a t i o n c o n c e r n a n t p r i nc ipa l emen t ht famille 

Ru iz -Mateos , en l 'espèce la loi a u t o n o m e de 1996 est une n o r m e géné ra l e 

affectant non s e u l e m e n t l 'associat ion r e q u é r a n t e et ses m e m b r e s , mais 

aussi b e a u c o u p d ' a u t r e s p e r s o n n e s qui bénéf ic ieront de la cons t ruc t ion 

du b a r r a g e d ' I toiz , c o m m e l 'ont e x p r e s s é m e n t déc la ré VAudiencia Nacional 

et le T r i b u n a l cons t i t u t i onne l . 

2. Appréciation de la Cour 

55. La C o u r a d m e t la t hè se du G o u v e r n e m e n t selon l aque l le la loi 

a u t o n o m e de 1996 p r é s e n t e des différences avec la loi d ' exp rop r i a t i on 

de R u m a s a q u a n t au n o m b r e de p e r s o n n e s t ouchées . C e l a é t a n t , les 

r e q u é r a n t s fa isa ient p a r t i e d u cercle r e s t r e in t des p e r s o n n e s les plus 

d i r e c t e m e n t conce rnées pa r la loi a u t o n o m e de 1996 e n t é r i n a n t le projet 

de b a r r a g e qu ' i l s ont c o m b a t t u devan t les j u r id i c t i ons o rd ina i r e s et au 

sujet d u q u e l ils ont o b t e n u des j u g e m e n t s en leur faveur. C e t in t é rê t 

pa r t i cu l i e r au r e g a r d de la loi a u t o n o m e de 1996 est conf i rmé pa r la 

décision de recevabi l i té r e n d u e par le T r i b u n a l cons t i t u t ionne l q u a n t à 

leur d e m a n d e de renvoi préjudicie l en i ncons t i t u t i onna l i t é de ce r t a ines 

disposi t ions de la loi a u t o n o m e en cause . 
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56. La C o u r rappel le que le p r inc ipe de l 'égal i té des a r m e s est l 'un des 

é l é m e n t s de la not ion plus large de procès équ i t ab l e , au sens de l 'ar t icle 6 

§ 1 de la Conven t ion . Il exige un « jus t e é q u i l i b r e » e n t r e les p a r t i e s : 

c h a c u n e doit se voir offrir u n e possibil i té r a i sonnab le de p r é s e n t e r sa 

cause d a n s des condi t ions qui ne la p lacen t pas d a n s u n e s i tua t ion de net 

d é s a v a n t a g e p a r r appor t à son ou ses adve r sa i r e s (voir, p a r m i d ' a u t r e s , les 

a r r ê t s Ankerlc. Suisse, 23 oc tobre 1996, Recueil 1996-V, pp. 1567-1568, § 38 , 

Niderost-Huber c. Suisse, 18 février 1997,Recueil 1997-1, pp . 107-108, § 23, et 

Kress c. France [ G C ] , n" 39594/98, § 72, C E D H 2001-VI) . 

57. D a n s l 'affaire Ruiz-Mateos, la C o u r a déjà e x a m i n é le p r o b l è m e du 

respect de ce r t a ines g a i , u n i e s découlan t du procès équ i t ab le dans le cadre 

de l ' e x a m e n pa r le T r i b u n a l cons t i t u t i onne l espagnol d ' une ques t ion 

re la t ive à la cons t i t u t i onna l i t é . D a n s c e t t e affaire, la C o u r a conclu à la 

\ i o l a t i o n de l 'ar t icle 6 § 1 q u a n t à l ' équi té des p r o c é d u r e s suivies devan t 

le T r i b u n a l cons t i t u t i onne l . L ' é l é m e n t d é t e r m i n a n t ayant a m e n é la C o u r 

à conclure à la violat ion t ena i t au fait q u e l 'avocat de l 'Etat avai t eu 

conna i s sance pa r avance des a r g u m e n t s de la famille Ru iz -Ma teos e t 

avait a insi pu les d i scu te r en d e r n i e r lieu d e v a n t le T r i b u n a l cons t i tu ­

t ionne l , a lors que les r e q u é r a n t s n ' ava ien t q u a n t à eux pas eu l 'occasion 

de r é p o n d r e (p. 26, §§ 65 et 67) . 

58 . En l 'espèce, la s i tua t ion est q u e l q u e peu d i f fé ren te . En p r e m i e r 

lieu, si d a n s l 'affaire Ruiz-Mateos la loi d ' exp rop r i a t i on pouvai t ê t r e consi­

d é r é e c o m m e une loi adpersonam, en l 'occur rence la loi a u t o n o m e de 1996 a 

une p o r t é e g é n é r a l e et n 'affecte pas de m a n i è r e exclusive les r e q u é r a n t s . 

59. En o u t r e , a p r è s avoir r e t e n u , le 21 ju i l l e t 1998, la ques t i on re la t ive 

à la cons t i t u t i onna l i t é , le T r i b u n a l cons t i tu t ionne l p o r t a les p rob lèmes 

soulevés p a r le renvoi préjudiciel à la conna i s sance de la C h a m b r e des 

d é p u t é s , d u S é n a t , d u g o u v e r n e m e n t et du P a r l e m e n t de la c o m m u n a u t é 

a u t o n o m e de N a v a r r e ainsi q u e du g o u v e r n e m e n t de l 'E ta t afin qu ' i l s 

d é p o s e n t leurs obse rva t ions d a n s un délai c o m m u n de qu inze j o u r s 

(ar t ic le 37 § 2 de la loi o r g a n i q u e du T r i b u n a l cons t i t u t i onne l ) . Le 

T r i b u n a l r eçu t les obse rva t ions d e l 'avocat de l 'E ta t le 4 s e p t e m b r e 1998. 

Le g o u v e r n e m e n t et le P a r l e m e n t a u t o n o m e s p r é s e n t è r e n t leurs obser­

vat ions les 11 et 15 s e p t e m b r e 1998. Le p r o c u r e u r g é n é r a l de l 'Eta t 

soumi t les s iennes le 29 s e p t e m b r e 1998. 

Le 1" m a r s 2000, le greffe de la p r e m i è r e sect ion de YAudiencia Nacional 

c o m m u n i q u a au T r i b u n a l cons t i t u t i onne l les d o c u m e n t s p r é s e n t é s pa r 

l 'associat ion C o o r d i n a d o r a de Itoiz au cours de la p r o c é d u r e devan t elle. 

Ces pièces, d a t é e s du 29 s e p t e m b r e 1997, du 10 juin 1998 et du 28 février 

2000, furent fo rme l l emen t j o i n t e s au doss ier du T r i b u n a l cons t i tu t ionne l . 

60. La C o u r note q u e la p r o c é d u r e p o r t a n t sur la cons t i t u t i onna l i t é 

d ' une loi ne prévoit ni un é c h a n g e des m é m o i r e s p rodu i t s ni une 

a u d i e n c e pub l ique . Ainsi , à suppose r m ê m e q u e les r e q u é r a n t s eussen t 

é té f o r m e l l e m e n t p a r t i e s à la p r o c é d u r e , ils n ' a u r a i e n t pas reçu les 
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m é m o i r e s soumis p a r les a u t r e s i n t e r v e n a n t s . C e r t e s , on ne p e u t pas 

exc lure q u ' u n e forme de conce r t a t i on ait eu lieu e n t r e les a u t o r i t é s de 

l 'Eta t ayan t p r é s e n t é leurs obse rva t ions devan t le T r i b u n a l cons t i tu ­

t ionne l . Ce la é t a n t , une différence i m p o r t a n t e pa r r appor t à l 'affaire 

Ruiz-Mateos t ient au fait q u e tous les m é m o i r e s soumis pa r les r e q u é r a n t s 

pa r l ' i n t e r m é d i a i r e de l 'associat ion r e q u é r a n t e à l ' appui de leur t hè se su r 

l ' i ncons t i tu t ionna l i t é de la loi a u t o n o m e de 1996 ( m é m o i r e s a l lan t de 

s e p t e m b r e 1997 à j a n v i e r 2000) furent t r a n s m i s pa r VAudiencia Nacional 

au T r i b u n a l cons t i t u t i onne l , qui les jo igni t f o rme l l emen t au doss ier 

avant de s t a t u e r sur la ques t ion re la t ive à la c o n s t i t u t i o n n a l i t é . U n e 

a u t r e différence e n t r e l 'espèce et l 'affaire Ruiz-Mateos rés ide d a n s le fait 

q u e , d a n s ce t t e d e r n i è r e , la famille Ru iz -Mateos d e m a n d a au T r i b u n a l 

cons t i t u t ionne l l ' au to r i sa t ion de pa r t i c ipe r à la p r o c é d u r e , ce q u e refusa 

la jur idic t ion en ques t i on (p. 13, §§ 17-18). O r , en l 'espèce, il ne ressor t pas 

du doss ier q u e les r e q u é r a n t s a i en t à un m o m e n t q u e l c o n q u e d e m a n d é au 

Tr ibunal cons t i t u t ionne l s'ils pouvaien t pa r t i c ipe r à la p r o c é d u r e , a lors 

m ê m e qu ' i ls pouvaien t invoquer le p r é c é d e n t Ruiz-Mateos à l ' appui de 

leur r e q u ê t e . Enfin, la C o u r observe q u e , d a n s son a r r ê t , le T r i b u n a l 

cons t i tu t ionne l a a m p l e m e n t r é p o n d u aux a r g u m e n t s p r é s e n t é s par les 

r e q u é r a n t s tout au long de la p r o c é d u r e . 

6 1 . En défini t ive, eu é g a r d aux spécificités de la ques t ion préjudicie l le 

re la t ive à la c o n s t i t u t i o n n a l i t é , il n 'y a pas eu a t t e i n t e à la subs t ance m ê m e 

du pr inc ipe de l 'égal i té des a r m e s tel q u e g a r a n t i p a r l 'ar t icle 6 § 1 de la 

Conven t i on . 

B. Sur l'interférence alléguée du pouvoir législatif dans l'issue 
du litige 

62. D ' a p r è s les r e q u é r a n t s , l ' adopt ion de la loi a u t o n o m e de 1996 avait 

pour but d ' e m p ê c h e r l ' exécut ion de l ' a r rê t du T r i b u n a l s u p r ê m e , devenu 

défini t i f e t exécu to i r e , ce qu i à l eu r s yeux c o n s t i t u e u n e i m m i x t i o n du 

pouvoir législatif d a n s l ' issue du litige con t r a i r e au procès équ i t ab l e 

g a r a n t i p a r l 'ar t ic le 6 § 1 de la Conven t ion . 

63 . Selon le G o u v e r n e m e n t , la loi c r i t iquée a é té a d o p t é e d a n s l ' in té rê t 

g é n é r a l et n u l l e m e n t d a n s le bu t d ' inf luer su r le d é n o u e m e n t j ud i c i a i r e de 

l 'affaire. 

64. La C o u r a déjà eu l 'occasion de se p r o n o n c e r sur des griefs t i rés 

d ' éven tue l l e s i n t e rven t ions de l 'E ta t , pa r la voie légis lat ive, p o u r pese r 

sur l ' issue de l ' ins tance , déjà fixée au fond en sa défaveur , à laquel le il 

é ta i t pa r t i e . Tel fut le cas n o t a m m e n t d a n s les affaires Raffineries grecques 

Slran et Slralis Andreadis, p r éc i t ée , Papageorgiou, p réc i t ée , National 

& Provincial Building Society, Leeds Permanent Building Society et Yorkshire 

Building Society («Building Societies») c. Royaume-Uni, a r r ê t du 23 oc tobre 
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1997, Recueil 1997-VII, et Zielinski et Fradal et Gonzalez el autres c. France 

[ G C ] , n"s 24846/94 et 34165/96 à 34173/96, C E D H 1999-VII. Sur ce t t e 

ques t i on , la C o u r réaf f i rme q u e si, en théor ie , r ien n ' e m p ê c h e le pouvoir 

législat i f de r é g l e m e n t e r , p a r de nouvel les d isposi t ions à p o r t é e r é t ro ­

active, des dro i t s décou l an t de lois en v igueur , le p r inc ipe de la p r é é m i ­

nence du droi t et la no t ion de procès équ i t ab le consacrés pa r l 'ar t icle 6 

s 'opposent , sauf pour d ' i m p é r i e u x motifs d ' i n t é r ê t g é n é r a l , à l ' ingérence 

du pouvoir législat i f d a n s l ' a d m i n i s t r a t i o n de la just ice d a n s le but 

d ' inf luer sur le d é n o u e m e n t j ud ic i a i r e du litige ( a r r ê t s précités,Raffineries 

grecques Stran et Slratis Andreadis, p. 82, § 4 9 ; Papageorgiou, p . 2288, § 3 7 ; 

Building Societies, p. 2363, § 112, et Zielinski el Pradal el Gonzalez et autres, 

§ 5 7 ) . 

65 . D a n s les affaires Raffineries grecques Stran et Slratis Andreadis, 

Papageorgiou et Zielinski et Pradal el Gonzalez et autres, la C o u r a conclu à la 

violat ion de l 'ar t icle 6 § 1 de la Conven t i on . 

66. D a n s l 'affaire Raffineries grecques Stran et Stralis Andreadis, d eux 

aspec t s essent ie ls de l 'affaire ont a m e n é la C o u r à conc lu re à la violat ion 

du droi t à un procès é q u i t a b l e : d ' une pa r t , l ' i n te rven t ion du lég is la teur 

grec à un m o m e n t où une ins tance jud ic ia i r e à laquel le l 'Eta t é ta i t pa r t i e 

se t rouva i t p e n d a n t e ; d ' a u t r e p a r t , le fait q u e la C o u r de cassa t ion avait 

déc idé le repor t des d é b a t s au mot i f q u ' u n projet de loi conce rnan t 

l 'affaire l i t igieuse se t rouvai t en cours d ' e x a m e n devan t le P a r l e m e n t 

(ibidem, pp . 81-82, § 47) . 

67. Dans l'affaire Papageorgiou, la C o u r avait c r i t iqué l ' in ter férence en 

se fondant sur les trois cons idéra t ions su ivan t e s : en p r e m i e r lieu, la dispo­

sition législative l i t igieuse, en l 'occurrence l 'art icle 26 de la loi n" 2020/1992, 

déc lara i t p rescr i te t o u t e p r é t e n t i o n relat ive à des cot isa t ions déjà versées 

par les r e q u é r a n t s à l ' O r g a n i s m e pour l 'emploi de la m a i n - d ' œ u v r e et 

annula i t tou te p rocédure y afférente éven tue l l emen t p e n d a n t e devant 

q u e l q u e ju r id ic t ion q u e ce soit. En d e u x i è m e lieu, l 'ar t icle 26 en ques t ion 

étai t inclus d a n s une loi dont l ' int i tulé n 'avai t aucun r appor t avec celui-ci, 

ce qu ' i n t e rd i sa i t l 'art icle 74 § 5 de la Cons t i t u t i on g recque . Enfin, la 

disposi t ion l i t igieuse avai t é té a d o p t é e ap rès l ' in t roduct ion du pourvoi 

formé pa r l 'En t repr i se pub l ique d 'é lect r ic i té , dont les r e q u é r a n t s é ta ient 

sa lar iés , con t re l ' a r rê t du t r ibuna l de g r a n d e ins tance d 'A thènes , s t a t u a n t 

en appel , et avant la t e n u e de l ' audience devan t la C o u r de cassat ion. 

Dans ces c i rcons tances , la C o u r a conclu q u e l ' adopt ion de l 'ar t icle 26 à 

un m o m e n t si c rucia l de la p r o c é d u r e devan t la C o u r de cassa t ion réglai t 

en r éa l i t é le fond du litige et r enda i t va ine la c o n t i n u a t i o n de celle-ci 

(Papageorgiou p réc i t é , p. 2289, § 38). 

68. D a n s l'affaire Zielinski et Pradal el Gonzalez et autres, la C o u r a considéré 

que l ' in tervent ion législative, avec effet rétroactif , avait eu pour conséquence 

d ' e n t é r i n e r la posit ion de l 'Eta t dans le cadre de p rocédures di l igentées 

con t re lui et toujours p e n d a n t e s devant les jur id ic t ions jud ic ia i res (§ 58). 
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69. L 'espèce p r é s e n t e toutefois des différences notoi res avec ces affaires. 

70. U n t ra i t c o m m u n aux affaires p r é c é d e m m e n t e x a m i n é e s p a r la 

C o u r rés ide dans le fait q u e l ' i n te rven t ion d e l 'E ta t pa r le biais d ' a c t e s 

législatifs visait soit à inf luer sur le d é n o u e m e n t de p r o c é d u r e s judi­

c ia i res en cours , soit à e n t r a v e r le d é c l e n c h e m e n t de p r o c é d u r e s , ou 

à laisser sans effet des décis ions j ud i c i a i r e s f e rmes et exécu to i r e s 

r e c o n n a i s s a n t des dro i t s de c r éance pe r sonne l s . 

En l 'espèce, le litige opposant les r e q u é r a n t s à la c o m m u n a u t é a u t o n o m e 

de Nava r r e portai l sur un projet d ' a m é n a g e m e n t du t e r r i to i re , d o m a i n e 

dans lequel la modif icat ion ou le c h a n g e m e n t de la r é g l e m e n t a t i o n à la 

sui te d ' une décision jud ic ia i re est c o m m u n é m e n t admis et p r a t i q u é . En 

effet, si les t i tu la i res d e d ro i t s d e c r éance pécun ia i r e s peuvent en géné ra l 

se prévaloir de dro i t s fe rmes et in tangib les , il en va a u t r e m e n t en m a t i è r e 

d ' u r b a n i s m e ou d'aménagement du t e r r i to i re , d o m a i n e s po r t an t s u i ­

des d ro i t s de n a t u r e d i f férente et qui sont e s sen t i e l l ement évolutifs. Les 

pol i t iques d ' u r b a n i s m e et d ' a m é n a g e m e n t du t e r r i to i re relèvent pa r excel­

lence des d o m a i n e s d ' in t e rven t ion de l 'E ta t , p a r le biais n o t a m m e n t de la 

r é g l e m e n t a t i o n d e s b iens d a n s un bu t d ' i n t é r ê t géné ra l ou d 'u t i l i t é 

pub l ique . Dans de tels cas, où l ' in térê t géné ra l de la c o m m u n a u t é occupe 

u n e place p r é é m i n e n t e , la C o u r est d 'avis q u e la m a r g e d ' app réc i a t ion de 

l 'E ta t est p lus g r a n d e q u e lorsque sont e n j e u d e s dro i t s exc lus ivement civils 

(voir, mutatis mulandis, les a r r ê t s James et autres c. Royaume-Uni, 21 février 

1986, série A n° 98 , p . 32, § 46, Mellacher et autres c. Autriche, 19 d é c e m b r e 

1989, sér ie A n" 169, p . 29, § 55, Chapman c. Royaume-Uni [ G C ] , n" 27238/95 , 

§ 104, C E D H 2001-1). 

71. Ce la é t a n t , la p ro tec t ion effective du just iciable et le ré tab l i s se ­

m e n t d e la légal i té imp l iquen t l 'obl igat ion pour l ' a d m i n i s t r a t i o n de se 

pl ier à un j u g e m e n t ou a r r ê t p rononcé pa r les j u r id i c t ions na t iona l e s . 

La C o u r rappe l le à cet éga rd q u e l ' a d m i n i s t r a t i o n cons t i t ue un é l é m e n t 

d e l 'E ta t de dro i t et q u e son i n t é r ê t se confond donc avec celui d ' u n e 

bonne a d m i n i s t r a t i o n de la j u s t i ce . Si l ' admin i s t r a t i on refuse ou o m e t de 

s ' exécu te r , ou e n c o r e t a r d e à le faire , les g a r a n t i e s de l 'ar t icle 6 dont a 

bénéficié le j u s t i c i ab le p e n d a n t la p h a s e j ud i c i a i r e de la p r o c é d u r e 

p e r d r a i e n t t ou t e ra ison d ' ê t r e (Anlonelto c. Italie, n" 15918/89, § 28 , 

20 juillet 2000) . En l 'espèce la C o u r t ient à soul igner que les décis ions 

r e n d u e s p a r VAudiencia Nacional en faveur d e s t hè se s d é f e n d u e s p a r les 

r e q u é r a n t s ne sont pas r e s t é e s i n o p é r a n t e s ; b ien au c o n t r a i r e , elles ont 

tou jours é té r e spec t ée s p a r l ' a d m i n i s t r a t i o n . Te l lut le cas q u a n t à la 

su spens ion des t r a v a u x de c o n s t r u c t i o n o r d o n n é e p a r VAudiencia Nacional 

d a n s ses décis ions des 24 j a n v i e r et 6 m a r s 1996 ( p a r a g r a p h e s 13 et 14 

c i -dessus) . A tou t m o m e n t , l ' admin i s t r a t i on s'est conformée aux déci­

sions judic ia i res r e n d u e s en sa défaveur . 

72. La C o u r no te que la s i t ua t ion d é n o n c é e pa r les r e q u é r a n t s ne 

sau ra i t ê t r e cons idérée c o m m e s imi la i re à celle c o n s t a t é e d a n s l ' a r rê t 
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Raffineries grecques Stran et Stratis Andreadis, où l 'Eta t é ta i t i n t e rvenu d 'une 

m a n i è r e décisive pour o r i e n t e r en sa l aveur l ' issue d ' une ins tance à 

laquel le il é ta i t p a r t i e . En l 'espèce, l ' adopt ion de la loi a u t o n o m e de 1996 

ne visait a s s u r é m e n t pas à é ca r t e r la c o m p é t e n c e des t r i b u n a u x espagnols 

appe lés à c o n n a î t r e de la légal i té du projet de b a r r a g e . C e r t e s , l 'exposé 

des motifs faisait e x p r e s s é m e n t m e n t i o n des b a n d e s p é r i p h é r i q u e s d e 

p ro tec t ion des rése rves na tu r e l l e s touchées pa r le projet de b a r r a g e et de 

l 'objectif poursuivi par la loi. N é a n m o i n s , la loi a u t o n o m e l i t igieuse 

concerna i t t ou tes les rése rves et tous les espaces n a t u r e l s p ro t égés de 

N a v a r r e , et pas u n i q u e m e n t la zone visée pa r la cons t ruc t i on du b a r r a g e . 

Sa vocat ion g é n é r a l e ne fait a u c u n d o u t e . De surcro î t , le P a r l e m e n t de 

N a v a r r e n 'a pas légiféré avec effet rétroact i f , c o m m e le p rouve le fait 

q u e , nonobs t an t l ' adopt ion de la loi a u t o n o m e le 17 j u i n 1996, le T r i b u n a l 

s u p r ê m e , q u e l q u e s s e m a i n e s ap rès l ' adopt ion de lad i te loi, r end i t un a r r ê t 

a n n u l a n t p a r t i e l l e m e n t , mais dé f in i t ivemen t , le proje t d 'ouvrage tel qu'i l 

avai t é t é conçu. S'il est indén iab le q u e l ' adopt ion pa r le P a r l e m e n t de 

N a v a r r e de la loi en ques t i on s 'avéra en d e r n i e r lieu défavorab le aux 

thèses s o u t e n u e s p a r les r e q u é r a n t s , on ne saura i t d i re q u e ce t ex t e a é té 

a p p r o u v é dans le bu t de c o n t o u r n e r le p r inc ipe de la p r é é m i n e n c e du droi t . 

Au d e m e u r a n t , une fois la loi a u t o n o m e a d o p t é e , les r e q u é r a n t s ont 

o b t e n u le renvoi préjudicie l en incons t i t u t ionna l i t é de c e r t a i n e s dispo­

si t ions de la loi a u t o n o m e devant le T r i b u n a l cons t i t u t i onne l , qui s'est 

p rononcé au fond sur leurs p r é t e n t i o n s . Devan t la h a u t e jur idic t ion, la 

t hè se des in t é res sés a é té e x a m i n é e au m ê m e t i t re q u e celles soumises 

pa r le g o u v e r n e m e n t et le P a r l e m e n t de N a v a r r e . En défini t ive, le litige 

qu i les opposa i t à l 'E ta t a é t é t r a i t é p a r les t r i b u n a u x espagnols d a n s le 

respec t du procès équ i t ab l e tel q u e g a r a n t i pa r l 'ar t ic le 6 § 1. 

73 . P o u r les ra i sons qui p r é c è d e n t , la C o u r conclut q u e l ' in te r fé rence 

du pouvoir législat if d a n s l ' issue du l i t ige, a l l éguée p a r les r e q u é r a n t s , n ' a 

pas po r t é a t t e i n t e au c a r a c t è r e équ i t ab le de la p r o c é d u r e . Il n'y a donc pas 

eu viola t ion de l 'ar t icle 6 § 1 de la Conven t i on . 

III. SUR LA V I O L A T I O N ALLÉGUÉE DES ARTICLES 8 DE LA 

C O N V E N T I O N ET 1 D U P R O T O C O L E N" 1 

74. Les r e q u é r a n t s a l l èguen t que l ' adopt ion de la loi a u t o n o m e de 1996 

cons t i tue une violat ion de leur droi t au respec t à la vie pr ivée et familiale 

et au domici le , g a r a n t i p a r l 'ar t icle 8 de la C o n v e n t i o n , a insi q u e du droit 

au respec t de leurs b iens , p ro t égé p a r l 'ar t ic le 1 du Protocole n" 1. 

75. La C o u r c o n s t a t e que les griefs soumis pa r les r e q u é r a n t s sont , 

en s u b s t a n c e , les m ê m e s q u e ceux fo rmulés sous l 'angle de l 'ar t icle 6 § 1, 

é tud iés ci-dessus. D è s lors, elle e s t ime qu ' i l ne s ' impose pas de les 

e x a m i n e r s é p a r é m e n t sous l ' angle des disposi t ions invoquées . 
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P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Rejette les excep t ions p ré l imina i r e s du G o u v e r n e m e n t ; 

2. Dit qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 6 § 1 de la C o n v e n t i o n en ce 

qui conce rne le gr ief t i ré de la p r é t e n d u e a t t e i n t e au pr inc ipe de 

l 'égali té des a r m e s ; 

3. Dit qu ' i l n 'y a pas eu violat ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n en ce 

qui conce rne le grief t i ré de la p r é t e n d u e in t e r f é rence du pouvoir 

législat if d a n s l ' issue du litige ; 

4 . Dit qu ' i l n 'y a pas lieu d ' e x a m i n e r s é p a r é m e n t les griefs des r e q u é r a n t s 

t i rés des a r t ic les 8 de la C o n v e n t i o n et 1 du Pro tocole n" 1. 

Fait en f rançais , puis c o m m u n i q u é p a r écrit le 27 avril 2004, en 

appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Michae l O ' B O Y L É 

Greff ier 

Nicolas BRATZA 

Prés iden t 



G O R R A I Z L I Z A R R A G A A N D O T H E R S v. S P A I N 

(Application no. 62543/00) 

FOURTH SECTION 

JUDGMENT OF 27 APRIL 20041 

inslation; original t rench . 





GORRAIZ LIZARRAGA AND OTHERS v. SPAIN JUDGMENT 257 

SUMMARY1 

V i c t i m - a s s o c i a t i o n e s t a b l i s h e d t o d é f e n d i t s m e m b e r s ' i n t e r e s t s 

E n a c t m e n t o f law d u r i n g p r o c e e d i n g s a n d c h a l l e n g i n g o f i t s c o n s t i t u t i o n a l i t y 

A r t i c l e 3 4 

Victim — Association established to de/end its members ' interests — Récognition of victim status 
for association and its members - Evolutive interprétation (//concept of "victim" 

A r t i c l e 3 5 § 1 

Exhaustion of domestic remédies - Applicants (nalural persons) having argued their case 
through applicant association, which alone brought proceedings - Applicant association 
having defended interests of other applicants before the courts 

A r t i c l e 6 § 1 

Applicabilité - Administrative proceedings - Constitutional proceedings - Civil rights and 
obligations - Dam construction project with repercussions for the applicants' personal 
possessions and lifestyles 

Equality qfarms - Proceedings before the Constitutional Court - Examination of application 
for preliminary ruling on constitutionality of law - Applicants not invited to sulnnit 
observations 

Fair hearing — Administrative proceedings - Enactment of law during proceedings — Régional 
Planning Act - Urban planning - State's margin of appréciation - Law not inlendetl to 
circumvent principle of rule of law 

* 

Thc first five applicants (natural persons) lived in a village in Navarre which was 
due to be floodcd as a resuit of the construction of a dam, which would also have 
rcsultcd in the flooding of natural reserves. They werc the chairperson or members 
of the sixth applicant, the Coordinadora de Itoiz association ("the applicant 
association") which was established to coordinate its members ' efforts to oppose 
construction of thc dam. It was thc association that brought proceedings with a 
view to having the dam project cancelled. It won part of its claims and success-
fully requested suspension of thc work in issue. Despite appeals lodgcd by thc 
authorities, thc Suprême Court partly but définitivcly cancelled the dam project, 
as a resuit ol which the size of the area to be lloodcd was reduced, so that the 
village in which the first five applicants lived was saved from flooding. In the 
meantime, a law on natural sites in Navarre had been enacted, which, according 
to the applicants, enabled construction work to continue. The applicant association 

I. This summary by the Registry does not bind the Court . 
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requested that certain provisions of the law be referred to the Constitutional 
Court for a preliminary ruling on their eonstitutionality. The court granted that 
request. The Constitutional Court found the impugned provisions to be com­
patible with the Constitution and observed that cnforcement of the Suprême 
Court 's judgment had become impossible in that the dam project was compatible 
with the new law. 

Held 

As to the "victim" status ofthe applicant association: In so far as the applicant association 
alleged a violation of Article 6 § 1, it could be considered a victim o f the alleged 
shortcomings under this head, since it had been party to the proceedings brought 
by it before the domestic courts to défend its members ' interests. 
As to the "victim"status qf theJirst fwe applicants (nalural persons) and non-exhaustion of 
domestic remédies: The first five applicants had not taken part in the domestic 
proceedings that were the subject of the application and had not theniselves 
lodged an appeal to challenge the situation complaincd of. The Court observed 
that the applicant association had been established specifïcally to défend the 
interests of its members, including the applicants, against the conséquences of 
the dam on their environment and homes. The proceedings before the domestic 
courts concerned a dispute over the lawfulness of the public-works project and 
emphasised the project's impact on the applicants' property rights and their 
lifestyles due to the change in their place of résidence. It was undeniable that the 
construction ofthe clam had direct and far-reaching conséquences both on the first 
five applicants' property rights and on their families' lifestyles. The applicants had 
not been parties to the impugned proceedings in their own name. but through the 
intermediary of the association which they had set up with a view to defending 
their interests. The concept of "victim" had to be interpreted in an évolutive 
manner in the light of conditions in contemporary society. In modern-day 
societies, where citizens were confronted with particularly complex adminis­
trative décisions, recourse to collective boches such as associations was one of the 
accessible mcans, sometimes the only mi-ans, available to them whereby they could 
défend their particular interests effective!/. Moreover, the standing of associations 
to bring légal proceedings in defence of their members ' interests was recognised by 
the législation of most European countries, which was preciscly the situai ion that 
obtained in the présent case. Having regard to the particular circumstances ofthe 
case, and cspecially the fact that the applicant association was set up for the 
spécifie purpose of defending its members ' interests before the courts and that 
those members were directly concerned by the dam project, the Court considered 
that the first five applicants could claim to be victims o f the alleged violations of 
the Convention, and that they had exhausted domestic remédies with regard to 
the complaints under Article 6 § 1. 

Article (i § 1: (a) Applicability of Article 6 § 1: One of the aspects of the 
proceedings before the ordinary courts concerned the repercussions of the dam's 
construction on the five applicants' lifestyles and properties. In its appeals, the 
applicant association had complaincd of a direct and spécifie threat hanging over 
its members ' personal assets and lifestyles. This aspect of the appeals had an 
"économie" and civil dimension and had been based on an alleged violation of 
rights which were also économie. While the proceedings before the Constitutional 
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Court had borne the hallmark of public-law proceedings, they had been décisive for 
the final outcome of the proceedings brought in the ordinary courts to have the 
dam project set aside. By raising the question of the constitutionality of the law on 
natural sites, the applicants had used the single, albeit indirect, means available 
to them for complaining of interférence with their property and lifestyles. The 
proceedings as a whole could therefore be considered to concern the civil rights of 
the applicants as members ofthe association. Article 6 § 1 applied to the contested 
proceedings. 

(b) Equality of arms: The proceedings before the Constitutional Court, to which 
an application had been made for a preliminary ruling on the constitutionality of 
the law, had taken place without the applicant association being invited to submit 
its observations, while Counsel for the State and State Counsel's Office had been 
able to do so. However, the law in question had been of général application and did 
not concern the applicants alone. Equally, ail the memorials filed in the ordinary 
proceedings by the applicants through the applicant association in support of their 
arguments as to the unconstitutionality of the law had been forwarded to the 
Constitutional Court, which had formally joined them to the case file before 
ruling on the question. In addition, the applicants had not applied to the 
Constitutional Court at any time for leave to take part in the proceedings, 
although they could have relied on the Court 's previous case-law in Ruiz-Mateos. 
Finally, the Constitutional Court had replied at length to the arguments 
submitted by the applicants. Consequently, and having regard to the spécial 
fealures of the procédure for a preliminary ruling on constitutionality, there had 
not been an infringement of the very essence ofthe principle of equality of arms. 
Conclusion: no violation (unanimous). 

(c) Alleged interférence by the législature in the outcome of the dispute: 
According to the applicants, the aim of the enactment of the law on natural sites 
had been to prevent the exécution of the Suprême Court's judgment, which had 
become final and enforceable. The Court noted that the dispute concerned 
régional development plans, a sphère in which an amendment or change to 
législation following a judicial décision was generally accepted and practised. It 
took the view that with regard to issues of urban or régional planning, a sphère 
in which the community's gênerai interest was pre-eminent, the State's margin 
of appréciation was greater than when exclusively civil rights were at stake. 
Nevertheless, the administrative authorities had to comply with the judgments of 
the national courts. That had been the case here. Further, the enactment of the 
impugned law had not been intended to remove jurisdiction from the courts to 
which the dispute had been submitted. The law had been gênerai in scope: it 
concerned ail of Navarre's protected nature reserves and natural sites, and not 
only the area affected by construction of the dam. In addition, the législature had 
not enacted législation with rétrospective effect, since the Suprême Court, 
notwithstanding the enactment of the law, had delivered a judgment which partly 
but definitively cancelled the original dam project. Whilst the enactment of the 
law in question had ultimatcly been unfavourable for the arguments put forward 
by the applicants, it could not be said that the text had been approved for 
the purpose of circumventing the principle of the rule of law. In any event, the 
applicants' request for a preliminary ruling by the Constitutional Court on the 
constitutionality of some of its provisions had been granted, and that court had 
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ruled on the merits of their complaints. In conclusion, thc dispute between the 
applicants and the State had been examined in compliance with the principle of a 
fair trial. Gonsequently, the interférence by the législature in the outeome ofthe 
dispute, as alleged by the applicants, had not made the proceedings unfair. 
Conclusion: no violation (unanimously). 
The Court held unanimously that it was not necessary to examine separately the 
complaints under Article 8 and Article 1 of Protocol No. 1. 
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In the case of Gorraiz Lizarraga and Others v. Spain, 
T h e E u r o p e a n C o u r t of H u m a n R i g h t s ( F o u r t h Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 

Sir Nicolas BRATZA, Président, 

M r M. PELLONPÂÂ, 

M r A. PASTOR RIDRUEJO, 

M r J . CASADEVALE, 

M r S. PAVLOVSCHI, 

M r L. GARLICKJ, 

M r s E. FURA-SANDSTRÔM,7«fl^«, 

and M r M. O'BOYLE, Section Regislrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 4 N o v e m b e r 2003 and 23 M a r c h 2004, 

Del ivers the following j u d g m e n t , which was a d o p t e d on t he last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in a n appl ica t ion (no. 62543/00) aga ins t t he 

K i n g d o m of Spain lodged wi th the C o u r t u n d e r Art ic le 34 of t he Con­

vent ion for the P ro tec t ion of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s 

("the C o n v e n t i o n " ) by five Span i sh na t iona l s , M r M a t e o C r u z Gor ra i z 

L i z a r r a g a , Mrs C a t a l i n a E c h a m e n d i E r ro , M r Franc isco J a v i e r Gor ra i z 

E c h a m e n d i , M r Migue l J é s u s G o r r a i z E c h a m e n d i and M r F e r m i n Luis 

Gor ra i z E c h a m e n d i (" the app l i can t s " ) , and by the C o o r d i n a d o r a de Itoiz 

associa t ion (" the app l ican t associa t ion") on 12 S e p t e m b e r 2000. 

2. T h e app l i can t s were r e p r e s e n t e d by M r M . J . B a u m o n t Ar i s tu and 

M r J .L . B e a u m o n t Ar i s tu , lawyers p rac t i s ing in P a m p l o n a a n d M a d r i d . 

T h e Span ish G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by the i r 

Agen t , M r J. Bor rego Bor rego , H e a d o f t h e Légal D e p a r t m e n t for H u m a n 

R igh t s , Min is t ry of J u s t i c e , unt i l 3 1 J a n u a r y 2003. T h e y were s u b s e q u e n t l y 

r e p r e s e n t e d by M r I. Blasco Lozano , new Agen t of t he G o v e r n m e n t and 

H e a d of the Légal D e p a r t m e n t for H u m a n Righ t s , Min i s t ry of J u s t i c e . 

3. Re ly ing on Ar t ic le 6 § 1 o f t h e Conven t ion , t he app l i can t s s u b m i t t e d 

t h a t they had not had a fair h e a r i n g in the jud ic ia l p roceed ings b rough t by 

t h e m to hai t cons t ruc t ion of t he Itoiz d a m , in t h a t they had been refused 

pe rmiss ion to t ake p a r t in the p roceed ings conce rn ing the ré fé rence of t he 

p r e l i m i n a r y ques t ion as to t he cons t i t u t iona l i t y of A u t o n o m o u s C o m -

m u n i t y Law no. 9/1996 of 17 J u n e 1996, w h e r e a s Counse l for t he S t a t e 

and S t a t e Counse l ' s Office had been able to s u b m i t observa t ions to t he 

C o n s t i t u t i o n a l C o u r t . 

T h e y also compla incd tha t the A u t o n o m o u s C o m m u n i t y law in 

ques t i on had been e n a c t e d wi th a view to p r e v e n t i n g exécu t ion of a 

S u p r ê m e C o u r t j u d g m e n t which had become final. In the i r opinion, t he 



262 GORRAIZ LIZARRAGA AND OTHERS v. SPAIN JUDGMENT 

e n a c t m e n t of t h a t law had in te r fe red wi th the i r r ight to a fair t r ia l as 
g u a r a n t e e d by Art ic le 6 § 1 and , for the first five app l i can t s , wi th the i r 
r ight to respect for the i r p r iva te and family life a n d the i r homes , as 
g u a r a n t e e d by Art ic le 8 o f t h e C o n v e n t i o n , and the i r r ight to t he peaceful 
en joyment of the i r possess ions , as g u a r a n t e e d by Ar t ic le 1 of Protocol 
No. 1. 

4. T h e appl ica t ion was a l located to t he F o u r t h Sect ion of t he C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n t h a t Sect ion, t h e C h a m b e r 
tha t would consider t he case (Article 27 § 1 of the Conven t ion ) was 
cons t i t u t ed as provided in Rule 26 § 1. 

5. By a décision ol 14 J a n u a r y 2003, the C h a m b e r dec la red t he 
appl ica t ion admiss ib le and rese rved its posi t ion on the G o v e r n m e n t ' s 
p r e l i m i n a r y ques t i ons as to w h e t h e r t he first five app l i can t s lacked 
"v ic t im" s t a t u s a n d h a d failed to e x h a u s t d o m e s t i c r e m é d i e s , a n d on the 
object ion t h a t Art ic le 6 § 1 was inappl icable to the p roceed ings b r o u g h t by 
t he appl ican t associa t ion. 

6. O n 1 April 2003 the C h a m b e r decided, hav ing r ega rd to t he 
c i r c u m s t a n c e s o f t h e case , to d ismiss a Rule 39 r eques t s u b m i t t e d by the 
app l i can t s . 

7. T h e app l i can t s a n d the G o v e r n m e n t each filed obse rva t ions on the 
mer i t s (Rule 59 § 1). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e first five app l i can t s a r e individual Span i sh na t iona l s who live in 
Itoiz (Nava r r e province) . T h e th i rd app l ican t is also t he cha i rpe r son a n d 
légal r e p r é s e n t a t i v e of the s ix th app l i can t , the C o o r d i n a d o r a de Itoiz 
associa t ion. T h e first, second, four th and fifth app l i can t s a re m e m b e r s of 
this associa t ion. 

A. Background to the case 

9. T h e case o r i g i n a t e d in an e n g i n e e r i n g project of F e b r u a r y 1989 for 
t he cons t ruc t ion of a d a m in Itoiz (Nava r r e province) which would resu i t 
in the flooding of t h r e e n a t u r e reserves and a n u m b e r of smal l vi l lages, 
inc lud ing Itoiz, w h e r e the app l i can t s live. Accord ing to the G o v e r n m e n t , 
t he to ta l n u m b e r of l andowner s affected by the d a m ' s cons t ruc t ion is 159, 
t h i r t e e n of w h o m live in Itoiz itself. 

10. O n 6 May 1988 the C o o r d i n a d o r a de Itoiz associa t ion was set up ; 
its ar t ic les of associa t ion s t a t e , inter alia, t h a t its a im is " to coo rd ina t e its 
m e m b e r s ' efforts to oppose cons t ruc t ion o f t h e Itoiz d a m and to c a m p a i g n 
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for an a l t e rna t i ve way of life on t he s i te , to r e p r e s e n t a n d défend the a r ea 
affectée! by the d a m a n d th is a r ea ' s i n t e re s t s before ail officiai bodies at ail 
levels, w h e t h e r local, provincial , S t a t e or i n t e r n a t i o n a l , a n d to p r o m o t e 
public a w a r e n e s s o f t h e impac t o f t h e d a m " . 

By a min i s t e r i a l dec r ee of 2 N o v e m b e r 1990, t he Min i s t ry of Publie-
W o r k s a d o p t e d the Itoiz d a m project . 

B. The administrative appeal to the Audiencia Nacional 

11. In 1991 the vil lages conce rned by the d a m and the appl icant 
associa t ion b r o u g h t an a d m i n i s t r a t i v e appea l before the Audiencia 
Nacional aga ins t t he min i s t e r i a l dec ree of 2 N o v e m b e r 1990. T h e appeal 
was based on severa l a l l éga t ions of unlawfulness which, in the i r opinion, 
h a d t a i n t e d t he p r o c é d u r e for in fo rming the public about t he proposed 
d a m , t he fact t h a t the project h a d been a d o p t e d w i thou t the prior 
approva l of t he hydrological p lans for each r iver bas in or of the na t iona l 
hydrological p lan a n d the lack of any publ ic or social i n t e r e s t served by the 
project . T h e y also c l a imed t h a t the project b r e a c h e d t he légis lat ion on 
e n v i r o n m e n t a l p ro tec t ion , since no e n v i r o n m e n t a l impac t s tudy had been 
commiss ioned . Finally, t he cour t ' s a t t e n t i o n was d r a w n to t he project ' s 
impac t on t he n a t u r e rese rves a n d hab i t a t wi th in t he re levant a r e a in the 
light o f t h e Counci l of E u r o p e ' s r e c o m m e n d a t i o n s on e n g i n e e r i n g works in 
the Pyrénées and the E u r o p e a n U n i o n ' s c o m m o n ag r i cu l t u r a l policy. 

12. In a j u d g m e n t of 29 S e p t e m b e r 1995, the Audiencia Nacional pa r t ly 
uphc ld t he a p p e a l , cons ide r ing in p a r t i c u l a r t h a t , accord ing to the law, t he 
p l a n n e d d a m should have been based on the na t iona l hydrological p lan, 
which had not been d r a w n u p w h e n the project was approved . T h e cour t 
a lso accep ted the r e q u e s t for précise dés igna t ion of the p ro t ec t i on zones 
a r o u n d t he n a t u r e rese rves affected by the d a m and for a b r e a k d o w n o f t h e 
q u a r r y use t h a t would be necessa ry for i ts cons t ruc t ion . 

13. T h e app l ican t associa t ion appl ied for i m m é d i a t e enforcement of 
the j u d g m e n t and , in pa r t i cu l a r , for suspens ion of cons t ruc t i on work on 
the d a m . By a décis ion of 24 J a n u a r y 1996, the Audiencia Nacional g r a n t e d 
a suspens ion o rde r bu t d i r ec ted t h a t t he necessa ry m e a s u r e s be t a k e n to 
e n s u r e t he comple t ion of work a l ready begun and for t he m a i n t e n a n c e and 
safety o f t h e work a l r eady comple t ed , subject to the p a y m e n t of secur i ty by 
the appl icant associa t ion. 

14. Ail t he p a r t i e s to t he p roceed ings lodged.«</)/if« appea l s aga ins t the 
décision of 24 J a n u a r y 1996. In t he con tex t of t he i n t é r i m en fo rcemen t 
of its j u d g m e n t of 29 S e p t e m b e r 1995 and , in pa r t i cu l a r , wi th a view 
to m a i n t a i n i n g the p ro t ec t i on zones a r o u n d the t h r e e n a t u r e reserves 
affected by t he project , t he Audiencia Nacional, by a décis ion of 6 M a r c h 
1996, p roh ib i t ed t he filling of t he réservoi r a n d d i s p l a c e m e n t of t he 
popu la t ion conce rned . 
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C. Enactment by the Autonomous Community of Navarre of 
Autonomous Community Law no. 9/1996 

15. O n 17 J u n e 1996 the p a r l i a m e n t o f t h e A u t o n o m o u s C o m m u n i t y 

of N a v a r r e (parlamento forai de Navarra) passée! A u t o n o m o u s C o m m u n i t y 

Law {forai) no. 9/1996 on n a t u r a l s i tes in N a v a r r e (" the A u t o n o m o u s 

C o m m u n i t y law of 1996"). Th i s law a m e n d e d A u t o n o m o u s C o m m u n i t y 

Law no. 6/1987 of 10 April 1987, pa r t i cu la r ly wi th r ega rd to t he possi-

bility of reclassifying the p ro t ec t i on zones or ca r ry ing out act ivi t ies wi th ­

in t h e m for the purpose of i n t r o d u c i n g in f r a s t ruc tu re tha t had b e e n 

dec la red in the gêne ra i or publ ic in t e re s t . Accord ing to the app l i can t s , 

this Law enab led cons t ruc t ion work on the d a m to con t inue , wi th the con­

s é q u e n t d é t é r i o r a t i o n o f t h e p ro tec t ed n a t u r a l s i te . 

In app l ica t ion of the A u t o n o m o u s C o m m u n i t y law of 1996, t h e 

A u t o n o m o u s C o m m u n i t y ' s g o v e r n m e n t a d o p t e d D e c r e e no. 307/1996 of 

2 S e p t e m b e r 1996, which idenl i l ied the pe r i phe ra l p ro tec t ion zones for 

ce r t a in n a t u r e rese rves and str ict n a t u r e rese rves in N a v a r r e . 

D. Appeal on points of law by the State and the government of 
the Autonomous Community of Navarre against the Audiencia 
NacionaVs judgment 

16. In t he m e a n t i m e , C o u n s c l for t he S t a t e a n d the g o v e r n m e n t o f t h e 

A u t o n o m o u s C o m m u n i t y of N a v a r r e h a d a p p e a l e d on poin ts of law aga ins t 

t he Audiencia NacionaVs j u d g m e n t of 29 S e p t e m b e r 1995. In a j u d g m e n t of 

14 J u l y 1997, the S u p r ê m e C o u r t definit ively cancel led the d a m project in 

so far as it conce rned the 5 0 0 - m e t r e p ro tec t ion zones a r o u n d n a t u r e 

rese rves R N 9, 10 a n d 11. As a rcsul t of t he j u d g m e n t , t he size of t he 

p l a n n e d d a m , and t hus o f t h e a r c a to be flooded, was r educed , so t h a t t he 

village of I toiz, w h e r e t he a p p l i c a n t s ' i m m o v a b l c p r o p e r t y w a s l o c a t c d , w a s 

saved from flooding. 

E. Proceedings to enforce the Suprême Court's judgment 

17. In appl ica t ion of t he S u p r ê m e C o u r t ' s j u d g m e n t , by a décis ion of 

4 S e p t e m b e r 1997, the Audiencia Nacional d ec l a r ed final the i n t é r i m 

e n f o r c e m e n t m e a s u r e s o rde r ed on 6 M a r c h 1996 conce rn ing the p ro ­

hibi t ion on filling the réservoi r a n d o t h e r r e l a t ed work. Before ru l ing on 

the ques t i on o f t h e possible suspens ion of cons t ruc t ion work on a dyke , t he 

Audiencia Nacional invited t he p a r t i e s to a p p e a r before it so tha t t hey could 

s u b m i t obse rva t ions on the conséquences of t he new A u t o n o m o u s C o m ­

m u n i t y law of 1996, pa r t i cu la r ly wi th r e g a r d to the p ro t ec t i on zones 

a r o u n d ail the n a t u r e rese rves provided for in t h a t law, and on the 
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impact ol thc m a x i m u m llood levels on the p ro tec t ion zones ol the 

rese rves to which t hc cancel led project had re fe r red . 

18. T h e cen t r a l S t a t e a u t h o r i t i e s a n d t h e N a v a r r e A u t o n o m o u s 

C o m m u n i t y ' s g o v e r n m e n t a r g u e d before the Audiencia Nacional tha t it 

had become legally impossible to enforce t he S u p r ê m e C o u r t ' s j u d g m e n t 

of 14 J u l y 1997, in so far as the A u t o n o m o u s C o m m u n i t y law of 1996 had 

r emoved pro tec t ion-zone s t a t u s from the a r ea wi th in the n a t u r e reserves 

t h a t was d u c be flooded. Accordingly, t a k i n g tha t législat ive a m e n d m e n t 

in to account , it had b e c o m e possible to ca r ry out the publ ic-works schemes 

p l a n n e d wi th in those p ro tec t ion zones . 

19. T h e app l i can t assoc ia t ion con t e s t ed t he a u t h o r i t i e s ' a r g u m e n t , 

c l a iming tha t the A u t o n o m o u s C o m m u n i t y law of 1996 was inappl icable 

in the ins tan t case , since it had been enac t ed following the admin i s t r a t i ve 

décis ions in the p roceed ings in issue a n d s u b s é q u e n t t o t he Audiencia 

Nacional's j u d g m e n t and the two in t é r im en fo rcemen t o rde r s . In the 

a l t e rna t i ve , t he app l i can t associa t ion r e q u e s t e d t h a t ce r t a in provisions in 

t he A u t o n o m o u s C o m m u n i t y law be re fe r red to t he C o n s t i t u t i o n a l C o u r t 

for a p r e l im ina ry ru l ing on the i r cons t i tu t iona l i ty , pa r t i cu la r ly those 

a u t h o r i s i n g t he r emova l of p ro tec t ion-zone s t a t u s from the t h r e e n a t u r e 

rese rves in t he a r e a to be flooded, which, in thc appl ican t associa t ion 's 

submiss ion , would allow the work to be completecl and m a k e the ré­

servoir cover t he a r e a specified in the or ig inal p lans . 

F. R é f é r e n c e o f a p r e l i m i n a r y q u e s t i o n t o t h e C o n s t i t u t i o n a l 

C o u r t 

20. B)' a décis ion of 1 D e c e m b e r 1997, t he Audiencia Nacional asked the 

C o n s t i t u t i o n a l C o u r t to rule on the p r e l i m i n a r y ques t i on s u b m i t t e d by the 

app l ican t associa t ion. 

By a décis ion of 21 M a y 1998, t he C o n s t i t u t i o n a l C o u r t dec l a red t he 

app l ica t ion inadmiss ib le on account of c e r t a i n e r ro r s in its p r é s e n t a t i o n 

which could n o n e t h e l e s s be co r rec t ed . 

21 . In o rde r to rectify t h e a b o v e - m e n t i o n e d e r r o r s , t he Audiencia 

Nacional s u m m o n c d the p a r t i e s on 28 May 1998 so tha t it could h c a r the i r 

submiss ions on c e r t a i n aspec t s o f t h e A u t o n o m o u s C o m m u n i t y law whose 

cons t i tu t iona l i ty h a d b e e n cha l l enged before t h e C o n s t i t u t i o n a l C o u r t , 

and on the cons t i tu t iona l i ty of sect ion 18(3) (A. 1.) and (B) of t h a t law. 

T h e appl icant associa t ion s u b m i t t e d its observa t ions on l O J u n c 1998. 

By a décision of 17 J u n e 1998, t he Audiencia Nacional aga in asked 

the C o n s t i t u t i o n a l C o u r t to ru le on the p r e l im ina ry ques t i on as to 

cons t i tu t iona l i ty a n d e x t e n d e d the ques t ion to include a new point ra ised 

by the appl ican t associa t ion , n a m e l y sect ion 18(3) (B) (B. l . ) of the 

A u t o n o m o u s C o m m u n i t y law. 
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22. By a décis ion of 21 J u l y 1998, t he C o n s t i t u t i o n a l C o u r t dec l a r ed t h e 

issues ra ised in the p r e l im ina ry ques t ion admiss ib le . U n d e r sec t ion 37(2) 

of llie J u d i c a t u r e Act, it gave not ice o f t h e ques t ions to t h e C h a m b e r of 

D e p u t i e s , the S e n a t e , the g o v e r n m e n t a n d p a r l i a m e n t of N a v a r r e a n d 

the Span i sh g o v e r n m e n t , a n d invited t h e m to file the i r observa t ions 

wi th in fifteen days . T h e C o n s t i t u t i o n a l C o u r t received Counse l for t he 

S t a t e ' s obse rva t ions on 4 S e p t e m b e r 1998. T h e g o v e r n m e n t and par l ia­

m e n t of N a v a r r e s u b m i t t e d the i r obse rva t ions on 11 a n d 15 September 

1998 rcspcct ively. T h e A t t o r n e y G e n e r a P s observa t ions were s u b m i t t e d 

on 29 S e p t e m b e r 1998. T h e S p e a k e r of the C h a m b e r of D e p u t i e s in­

d ica ted tha t the C h a m b e r would p ré sen t no obse rva t ions . T h e S p e a k e r of 

t he S e n a t e asked t h a t t he S e n a t e be cons ide red a pa r ty to t he p roceed ings 

a n d offered its a s s i s t ance . O n 1 M a r c h 2000 the Audiencia Nacional 

forwarded to t he C o n s t i t u t i o n a l C o u r t t he w r i t t e n p l ead ings s u b m i t t e d 

by the app l ican t associa t ion d u r i n g the p roceed ings before it. T h è s e 

p lead ings , d a t e d 29 S e p t e m b e r 1997, l O J u n e 1998 a n d 28 F e b r u a r y 2000, 

were formally inc luded in t he case file at t he C o n s t i t u t i o n a l C o u r t . 

G. The Constitutional Court's judgment 

23. In a j u d g m e n t of 14 M a r c h 2000, the C o n s t i t u t i o n a l C o u r t , s i t t ing 

as a full cour t , held t h a t the i m p u g n e d provisions of the A u t o n o m o u s 

C o m m u n i t y law of 1996 were c o m p a t i b l e wi th t he C o n s t i t u t i o n . Il ob­

served at t he ou t se t t h a t e n f o r c e m e n t of the S u p r ê m e C o u r t ' s j u d g m e n t 

of 14 J u l y 1997, de l ivered in acco rdance wi th N a v a r r e A u t o n o m o u s 

C o m m u n i t y Law no. 6/1987, had become impossible since t he en l ry in to 

force of the A u t o n o m o u s C o m m u n i t y law of 1996, in tha t t he cancel led 

project compl ied wi th the new law. 

24. E x a m i n i n g the purpose of the A u t o n o m o u s C o m m u n i t y law of 

1996, t h e C o n s t i t u t i o n a l C o u r t held as lollows: 

"... Its purpose is to establisli a gênerai Sys tem for environmental protection o f t he 

natural siles m lin- Autonomous Community ol .Navarre. Accordingly, this protection 

Sys tem [was] applicable ... to the nature reserves already identifiée] in the previous 

Autonomous Community law, even thougb the essential différence between the légal 

rules established by those two laws lies in t h e arrangements regarding the peripheral 

protection zones." 

25. T h e C o n s t i t u t i o n a l C o u r t held, firstly, t h a t this was not to be seen 

as a législat ive solut ion for the p a r t i c u l a r p rob lem o f t h e t h r e e pe r i phe ra l 

zones a r o u n d the t h r e e n a t u r e rese rves affected by cons t ruc t i on of the 

Itoiz d a m and , secondly, t h a t s t a t e m e n t s a n d j j a r l i a m e n t a r y in i t ia t ives 

by c e r t a i n pol i t ic ians which, in t he opinion of the Audiencia Nacional, 

d e m o n s t r a t e d tha t t he m a i n a im of t he A u t o n o m o u s C o m m u n i t y law of 

1996 was to p reven t exécu t ion of t he S u p r ê m e C o u r t ' s j u d g m e n t , w e r e 
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i m m a t c r i a l in assess ing w h e t h e r t h e r e had been a violat ion of the 

pr inciple of lawfulness. T h e C o n s t i t u t i o n a l C o u r t also ru led t h a t , given 

the significance of t h e ques t i on ra ised by the I toiz d a m ' s cons t ruc t ion , 

which could not s imply be ignored , it was jus t i f iab le t h a t t he exp l ana to ry 

m é m o r a n d u m a c c o m p a n y i n g thc A u t o n o m o u s C o m m u n i t y law of 1996 

specifically m e n t i o n e d the a im and m e a n s of e n v i r o n m e n t a l p ro tec t ion in 

the pc r i phe ra l p ro t ec t ion zones a r o u n d the t h r e e above -men t ioned n a t u r e 

r e se rves . 

26. As to t he a l leged in f r ingemen t of the r ight to a fair hea r i ng , in so 

far as the A u t o n o m o u s C o m m u n i t y law of 1996 now p r e v e n t e d exécu t ion 

of t he S u p r ê m e C o u r t ' s j u d g m e n t pa r t l y cance l l ing t h c I toiz clam project , 

the C o n s t i t u t i o n a l C o u r t cons ide red t h a t the fact t h a t in the m e a n t i m e a 

new law had been passed a m e n d i n g the légal System appl icable to the 

p e r i p h e r a l p ro t ec t ion zones and rep lac ing the prev ious law on the basis 

of which the project had been dec la red par t ly void was not in i tself in­

compa t ib l e wi th the r ight to exécut ion of jud ic ia l décis ions as enshrinecl 

in Art ic le 24 of the C o n s t i t u t i o n . 

27. Re fe r r i ng to the case-law of the E u r o p e a n C o u r t of H u m a n Righ t s 

and , in pa r t i cu l a r , to the j u d g m e n t s in Stran Greek Refmeries and Stratis 

Andreadis v. Greece (9 D e c e m b e r 1994, Sér ies A no. 301-B) and Papageorgiou 

v. Greece (22 O c t o b e r 1997', Reports ojrJudgments and Décisions 1997-VI), t he 

C o n s t i t u t i o n a l C o u r t e x a m i n e d w h e t h e r the impossibi l i ty of e x e c u t i n g the 

S u p r ê m e C o u r t ' s j u d g m e n t as a conséquence of t he e n a c t m e n t of the 

A u t o n o m o u s C o m m u n i t y law of 1996 was justifiée! in view of t h e values 

a n d asse t s p r o t e c t e d by the C o n s t i t u t i o n . H a v i n g held t h a t e n v i r o n m e n t a l 

p ro t ec t ion was e n s h r i n e d in the Cons t i t u t i on , the C o n s t i t u t i o n a l C o u r t 

e x a m i n e d w h e t h e r t he pré judice a r i s ing from the failure to exécu te the 

j u d g m e n t in issue was p r o p o r t i o n a t e to the p r o t e c t e d or d i spu t ed in ter­

es ts or was on the o t h e r h a n d purpose less , excessive or t he cause of a 

c lea r i m b a l a n c e b e t w e e n the i n t e r e s t s at s t ake . It found t h a t bo th t he 

S u p r ê m e C o u r t ' s j u d g m e n t of 14 Ju ly 1997 a n d the new A u t o n o m o u s 

C o m m u n i t y law of 1996 were i n t e n d e d to g u a r a n t e e the ex i s tence of a 

pe r i phe ra l p ro t ec t ion zone a r o u n d the t h r e e n a t u r e rese rves affected by 

the d a m ' s cons t ruc t ion . T h e C o n s t i t u t i o n a l C o u r t f u r the r no ted t h a t t h e 

System of p e r i p h e r a l p ro tec t ion zones in t roduced by this new law h a d not 

in i tself been cons ide red a r b i t r a r y in the Audiencia NacionaFs décis ion; nor 

h a d the zones ' new b o u n d a r i e s b e e n he ld respons ib le for t h e ser ious 

d é t é r i o r a t i o n o f t h e e n v i r o n m e n t . Accordingly, it held t h a t t he ba lance of 

gêne ra i i n t e r e s t s had been respec ted and tha t t h e r e was no c lear lack of 

p ropor t ion be tween the conflict ing in t e r e s t s . C o n s e q u e n t l y , the i m p u g n e d 

provisions could not be held to be con t r a ry to Art ic le 24 § 1 of the 

C o n s t i t u t i o n . 

28. As to t h e a r g u m e n t t h a t t h e new légal ru les govern ing the 

p e r i p h e r a l p ro t ec t ion zones a r o u n d the n a t u r e reserves a p p e a r e d in a law 



2b8 GORRAIZ LIZARRAGA A.\T) OTHERS v. SPAIN.JUDGMENT 

r a t h e r t h a n in r égu la i ions, as had previously been the case , a n d tha t this 

depr ived the app l i can t s of the possibil i ty of oversee ing the a d m i n i s ­

t r a t i o n ^ ac t ions t h r o u g h an a d m i n i s t r a t i v e appea l or en fo rcemen t pro­

ceed ings , the C o n s t i t u t i o n a l C o u r t noted tha t t h e r e was no légal 

provision r equ i r i ng t h a t ce r t a in subjects be dea l t wi th by r égu la t ions . It 

added t h a t the new law did not a m o u n t to ad causam légis la t ion, be ing 

gêne ra i in l'orm and in s u b s t a n c e , and poin ted oui tha t laws could be 

cha l l enged before t he C o n s t i t u t i o n a l C o u r t t h r o u g h the r e m e d y provided 

for in Ar t ic le 163 of the C o n s t i t u t i o n . 

Accordingly, the C o n s t i t u t i o n a l C o u r t d i smissed the appl ica t ion for a 

p r e l im ina ry rul ing. T h e j u d g m e n t was publ ished in the Officiai G a z e t t e 

on 14 A p r i l ' 2 0 0 0 . ' 

II. RELEVANT D O M E S T I C LAW 

A. T h e C o n s t i t u t i o n 

29. T h e re levant provisions o f t h e C o n s t i t u t i o n read as lollows: 

Article 161 S 1 

"The Constitutional Court shall have jurisdiction for the whole of Spanish tcrrilory 
and is compétent to hcar: 

(a) appeals against alleged unconstitutionality of laws and régulations having the 
force ol law 

(h) individual appeals for protection [recur.w de arnparo] against violation ofthe rights 

and libcrties referred lo in Article 53 $ 2 of the Constitution, in ihe circumstances and 

manner laid clown by law; 

(c) disputes between the State and an Autonomous Community or between différent 

Autonomous Communities over the scope of their powers. 

Article 163 

"If in the course of proceedings a judicial body considers that a provision which 

has ihe status of law and is applicable in the proceedings and upon whose validity its 

décision dépends might be contrary to the Constitution, il shall refer the issue to the 

Constitutional Court in the circumstances and manner and with the effects - which 

shall under no circumstances include suspensive effect - to be laid clown bv law/1 

Article 164 

" I . Judgments of the Constitutional Court shall be published in the State's Officiai 

Gazette togetber with any dissenting Opinions. They shall be final with effect from the 

day after their publication and no appeal shall lie against them. Judgments declaring a 

law or a rule having the force of law unconstitutional and ail judgments that are nol 

merely /'// personam shall be binding on everyone. 
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2. Unless stated otherwise in the judgment , parts of the law not declared un-

constitutional shall remain in forer." 

B. Institutional Law no. 2/1979 on the Constitutional Court -
Chapter III, "On questions of constitutionality referred by 
judges and courts" 

30. T h e re levan t provisions of th is law r ead as follows: 

Article 35 

" 1. When judges or courts, of their own motion or at the request of a party, consider 

that a provision which has the status of law and is applicable in the proceedings and 

upon whose vahditv its décision dépends might be contrary to the Constitution, they 

shall refer the matter to the Constitutional Court, in accordance with the provisions of 

the présent Law. 

2. The judge or court concerned shall make the referral only when the case is ready 

for trial and within thc time allowcd for giving judgment. Thcy must specify which 

law or provision having the status of law is alleged to be unconstitutional and which 

Article o f t h e Constitution is considered to have been breached. They must also stale 

the précise reasons why the outeome of thc proceedings dépends on the valîdity of the 

contested provision. Before taking a final décision on whether to refer an issue to the 

Constitutional Court, the judge or court shall first hear any représentations the parties 

and a représentative of State Counsel's Office may wish to make regarding the 

relevance of the issue within a ten-day non-extendable time-limit that shall applv to 

each of them. The judge shall give his or her décision within three days thereafter, no 

further action being required. No appeal shall lie against that décision. However, the 

constitutionality issue may be raised again in subséquent proceedings until such time 

as the judgment has become final." 

Article 36 

"A judge or court shall refer constitutionalitv issues to the Constitutional Court by 

seiuhng a certified copy of the main case file and any représentations made under the 

preceding Article." 

Article 37 

" 1 . On receipt o f the case file thc Constitutional Court shall follow the procédure 

laid down in paragraph 2 of tins Article. However, it may in a reasoned décision deelare 

the question referred inadmissible after hearing représentations by the Attorney 

General alone if the procédural requircments have not been complied with or the 

question referred is manifestly ill-founded. 

2. The Constitutional Court shall inform the Chamber of Deputies and the Senate 

(through their respective Speakers), the Attorney General and the Government 

(through the Ministry of Justice) of the question referred. If it concerns a law or a 

provision having the status of law adopted by an Autonomous Community, the 

législative and executive authorities of that Community shall also be informed. Each 

of thèse bodies shall be entitled to appear before the Constitutional Court and to make 

représentations on the constitutionality issue within a non-extendable fifteen-day time-
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limit that shall apply to each of them. Once that period has expired, the Constitutional 
Court shall give judgment within fifteen days, unless it gives a reasoned décision 
cxplaining why it considéra a longer period - not exceeding thirty days - to be 
necessary." 

C. Autonomous Community Law no. 9/1996 of 17 June 1996 on 
natural sites in Navarre ("the Autonomous Community law of 
1996") 

3 1 . T h e exp l ana to ry m é m o r a n d u m to the A u t o n o m o u s C o m m u n i t y law 

of 1996 s t a t e s t h a t t he tex t has two objectives: first of ail, it es tab l i shes 

a légal System spécifie to N a v a r r e in o rde r to sa feguard , p ré se rve and 

improve those pa r t s of its t e r r i t o ry which con ta in n a t u r a l a s se t s wor thy 

of p ro tec t ion in accordance wi th Span ish législat ion and E u r o p e a n Union 

di rect ives on e n v i r o n m e n t a l p ro tec t ion ; secondly, the law is i n t ended to 

h a r m o n i s e the légis lat ion on n a t u r a l si tes e n a c t e d by the A u t o n o m o u s 

C o m m u n i t y ol N a v a r r e . 

In p a r t i c u l a r , t he law lists the n a t u r e rese rves and n a t u r a l s i tes in 

N a v a r r e which a re p ro t ec t ed by law a n d es tab l i shes the i r b o u n d a r i e s . It 

also se ts ou t , for each type of p ro t ec t ed s i te , the types of activily and use 

which a r e a u l h o r i s e d or p roh ib i t ed . Sect ion 18 r eads as follows: 

"Peripheral protection areas 

I. Through an autonomous law, the parliament of Navarre may identify the 

boundaries of ... peripheral protection zones around the Strict Nature Reserves and 

Nature Réserves, which may be discontinuons and shall be intended to avoid external 

impact on the environmenl or lantlscape. 

'3. The régulations governing aelivities and land use within the peripheral protection 
zones of the Strict Nature Reserves, Nature Reserves and Nature Parks shall be as 
follows: 

(A) Non-construction activities 

(A. 1.) The following may be autborised: 

— Activities related to the création of infrastructure which is in the public or gênerai 
interest. 

(B) Construction activities 

(B.l.) The following may be autborised: 

- Infrastructure declared lo be in the public or gênerai interest. 
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T H E L A W 

32. Rely ing on Art ic le 6 § 1 o f t h e C o n v e n t i o n , t he app l i can t s al leged 

t h a t , in the jud ic ia l p roceed ings b r o u g h t by t h e m to hai t cons t ruc t ion 

of t he I toiz d a m , they had not had a fair h e a r i n g in t h a t t hey h a d been 

p r e v e n t e d from t ak ing pa r t in the p roceed ings conce rn ing the pre­

l iminary ru l ing on the cons t i tu t iona l i ty of the A u t o n o m o u s C o m m u n i t y 

law of 1996, whi le C o u n s e l for t h e S t a t e a n d S t a t e C o u n s e l ' s Office had 

b e e n able to submi t the i r obse rva t ions lo the C o n s t i t u t i o n a l C o u r t . 

T h e y also compla incd tha t ihe e n a c t m e n t of the A u t o n o m o u s 

C o m m u n i t y law of 1996 h a d b e e n i n t e n d e d to p reven t t h e exécu t ion of a 

S u p r ê m e C o u r t j u d g m e n l l h a t h a d become final. T h e law's e n a c t m e n t had 

infr inged the i r r ight to a fair h e a r i n g as g u a r a n t e e d by Art ic le 6 § 1 o f t h e 

Conven t i on a n d , wi th r e g a r d to t he first five app l i can t s , t he i r r ight to 

respec t for the i r p r iva te and family lives and the i r h o m e s , p r o t e c t e d by 

Art ic le 8 o f t h e C o n v e n t i o n , as well as t he i r r ight to the peaceful enjoy-

m e n t of the i r possessions, g u a r a n t e e d by Art ic le 1 of Protocol No. 1. 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N S 

A. As to the applicants' lack of "victim" status and the non-
exhaustion of domestic remédies 

33 . T h e G o v e r n m e n t po in ted out t h a t t he first five app l i can t s , w h o had 

appl ied to the C o u r t , had not pa r t i c i pa t ed in the d o m e s t i c p roceed ings 

u n d e r review in the p r é s e n t app l ica t ion . In addi t ion , at no poin t d u r i n g 

the con t e s t ed p roceed ings were t he d o m e s t i c cour t s a p p r a i s e d of the i r 

ex i s tence or t h a t of the i r p r o p e r t i e s . In t h a t connec t ion , t he G o v e r n m e n t 

e m p h a s i s e d tha t the app l i c an t s ' e x p l a n a t i o n ofwhy they had not t a k e n par t 

in the domes t i c p roceed ings — n a m e l y t h a t this would have en ta i l ed long 

a n d costly p roceed ings - was not se r ious . As to t he app l i can t s ' p rope r t i e s , 

t h e y no tcd t h a t exp rop r i a t i on p roceed ings in respec t of those p r o p e r t i e s 

were ongo ing and t h a t the app l i can t s were in a posi t ion to dé fend the i r 

"civil r igh t s and ob l iga t ions" in t h e m wi thou t this ra i s ing any p rob l em. 

34. T h e app l i can t s e m p h a s i s e d the c lear conséquences of t he 

con t e s t ed p roceed ings on t he i r civil r igh ts . First ly, t hey po in ted out t ha t 

t hey ail lived in Itoiz, w h e r e t h e i r immovab le p r o p e r t y was s i t ua t ed . 

C o n s t r u c t i o n of t he d a m would resu i t in flooding of this a r e a and, 

consequen t ly , of the i r h o m e s a n d o t h e r asse t s . In add i t ion , they sub­

m i t t e d t h a t , as m e m b e r s of t h e C o o r d i n a d o r a de Itoiz associa t ion since 

its fo rma t ion in 1988, they had t a k e n pa r t in t he p roceed ings wi th tha t 

assoc ia t ion as the i r i n t e r m e d i a r y . T h e y s t ressed the ind i spu tab le direct 

link b e t w e e n t h e m a n d the d a m a g e t h a t would be s u s t a i n e d from the 

d a m ' s cons t ruc t ion , and s u b m i t t e d t h a t t he r e m e d y used was t he only 
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one which , if successful, would have allowed for the définit ive p ro tec t ion of 

the i r civil r igh ts and in t e r e s t s . In this connec t ion , they s t ressed t h a t they 

would have b e e n ac t ing u n r e a s o n a b l y had each of t h e m b r o u g h t a s e p a r a t e 

individual appea l aga ins t t h e p roposed d a m a n d t h u s e n t e r e d long a n d 

costly p roceed ings wi lh the same final o u t c o m e as t h a t achieved by 

the associa t ion. Moreover , it was c lear t h a t , from the ou t se t , they had 

e n t r u s t e d t he assoc ia t ion wi th the defence of the i r civil r igh ts and 

in t e r e s t s . Indeed , th is was the logical resui t of one of t he assoc ia t ion ' s 

s t a t e d a i m s , n a m e l y t h e "defence of a n a l t e rna t i ve way of life on the 

s i te" . In conclus ion, they c o n t e n d e d tha t thcy could claim to be vict ims of 

a violat ion wi th in the m e a n i n g of Ar t ic le 34 o f t h e Conven t i on . 

35. T h e C o u r t points out tha t , in o rde r to rely on Art icle 34 of the 

Convent ion , two condit ions m u s t be me t : an appl icant mus t fall into one of 

the ca tégor ies of pe t i t ioners m e n t i o n e d in Art icle 34, and he or she mus t be 

able to m a k e out a case tha t he or she is the victim of a violation of the 

Convent ion . According to t he C o u r t ' s es tabl ished case-law, t he concept of 

"vic t im" mus t be i n t e r p r e t e d au tonomous ly a n d i r respecl ive of domes t i c 

concepts such as those concern ing a n in teres t or capaci ty to act. In 

addi t ion, in o rde r for an appl icant to be able to claim to be a vict im ol a 

violation o f t h e Conven t ion , t h e r e m u s t be a sufficiently direct link be tween 

the appl icant and thc h a r m which thcy consider they have sus ta ined on 

account of the al leged violation (see, a m o n g o the r au thor i t i e s , Tauira and 

Others v. France, no. 28204/95, Commis s ion décision of 4 D e c e m b e r 1995, 

Décisions a n d Repor t s (DR) 83-B, p. 112; Association des amis de Saint-Raphaël 

et de Fréjus and Others v. France, no. 38192/97, Commiss ion décision of 1 Ju ly 

1998, D R 94-B, p . 124; Comité des médecins à diplômes étrangers v. France and Others 

v. France ( d e c ) , nos. 39527/98 and 39531/98, 30 M a r c h 1999). 

/. As to whether the applicant association was a "victim" 

36. In so far as thc app l ican t associa t ion al lèges a viola t ion of Art ic le 6 

§ 1 o f t h e Conven t ion , the C o u r t no tes tha t t he associa t ion was a pa r ty to 

t h e p roceed ings b rough t by it before t he d o m e s t i c cour t s to défend its 

m e m b e r s ' i n t e r e s t s . Accordingly, it cons iders t h a t t h e app l i can t associa­

t ion m a y be cons ide red a vic t im, wi th in t hc m e a n i n g of Art ic le 34, ol the 

al leged s h o r t e o m i n g s u n d e r t he provision rel ied upon (see Association for 

the Protection of Car Purchasers and Others v. Romania (dec.) , no. 34746/97, 

lOJuIy 2001). 

2. As to the "victim" status of the Jirsi five applicants and the exhaustion of 

domestic remédies 

37. T h c C o u r t notes at t he o u t s e t t h a t the ques t ion of vict im s t a tu s , for 

t he pu rposes of Art ic le 34 o f t h e Conven t ion , is, in t he i n s t an t case , closely 

l inked to the r e q u i r e m e n t of e x h a u s t i o n of d o m e s t i c r e m é d i e s con ta ined 
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in Art ic le 35 § 1. As r e g a r d s the last point , it r é i t é r â t e s t h a t Ar t ic le 35 § 1 
mus t be appl ied wi th some d e g r e e of flexibility and wi thou t excessive 
formal ism (see, a m o n g o t h e r a u t h o r i t i e s , Cardol v. France, j u d g m e n t of 
19 M a r c h 1991, Sér ies A no. 200, p. 18, § 34) . T h e Cour t ' has fur ther 
recognised tha t the rule of e x h a u s t i o n of d o m e s t i c r e m é d i e s is ne i the r 
abso lu te nor capable of be ing appl ied au tomat i ca l ly ; in reviewing 
w h e t h e r it has b e e n observed it is e s sen t i a l to have r e g a r d to the 
p a r t i c u l a r c i r c u m s t a n c e s of each individual case (see Van Oosterwijck 
v. Belgium, j u d g m e n t of 6 N o v e m b e r 1980, Sér ies A no. 40, p . 18, § 35). 
T h i s m e a n s , in pa r t i cu l a r , t h a t t he C o u r t m u s t t ake real is t ic account not 
only of t he ex i s t ence of formai r e m é d i e s in the légal System of the 
C o n t r a c t i n g P a r t y conce rned , bu t also of the con tex t in which they 
o p e r a t e , as well as the pe r sona l c i r c u m s t a n c e s of the app l i can t . Il must 
t h e n e x a m i n e w h e t h e r , in ail t he c i r c u m s t a n c e s o f t h e case , the appl icant 
d id eve ry th ing t h a t could r easonab ly be expec ted of h im to exhaus t 
d o m e s t i c r e m é d i e s (see, mutatis mutandis, the following j u d g m e n t s : 
Akdivar and Olhers v. Turkey, 16 S e p t e m b e r 1996, Reports 1996-IV, p. 1211, 
§ 69; Aksoy v. Turkey, 18 D e c e m b e r 1996, Reports 1996-V4, p. 2276, §§ 53-54; 
and Baumann v. France, no. 33592/96 , § 40 , 22 M a y 2001) . 

38. In the ins tan t case , t h e C o u r t observes t h a t the appl icant 
associa t ion was es tab l i shed for the spécifie purpose of de fend ing its 
m e m b e r s ' i n t e r e s t s aga ins t t he conséquences of the d a m ' s cons t ruc t ion 
on the i r e n v i r o n m e n t and h o m e s . In add i t ion , t he p roceed ings be lo te the 
d o m e s t i c cour t s , t h r o u g h the i n t e r m e d i a r y o f t h e assoc ia t ion , concerned 
not only a d i spu t e over t he lawfulness of the min i s te r i a l dec ree au tho r i s -
ing the re levant work in the lighl of the appl icable légis lat ion on the 
cons t ruc t ion of d a m s , but a lso e m p h a s i s e d the project ' s i m p a c t on the 
p r o p e r t y r igh ts and lifestyles of the assoc ia t ion ' s m e m b e r s d u e to the 
c h a n g e in the i r place of r é s idence . In its appea l s , the app l ican t associa­
t ion, a c t i n g on beha l f of i ts m e m b e r s , r e p e a t e d l y e m p h a s i s e d t h a t the 
d a m ' s cons t ruc t ion would lead to t he flooding of several smal l vil lages, 
inc luding the hamle t of I toiz, whe re the app l i can t s had t he i r family 
h o m e s . F r o m this perspec t ive , it is t indeniable tha t the public-works 
projec t , wi th ail t h a t it e n t a i l e d ( exp ropr i a t i on of p r o p e r t y , popu la t ion 
d i s p l a c e m e n t ) had direct a n d fa r - reach ing conséquences bot h on the 
app l i c an t s ' p rope r ty r igh ts and on t he i r famil ies ' lifestyles (see , mutatis 
mutandis, Association des amis de Saint-Raphaël et de Fréjus and Olhers, c i ted 
above, p . 131). Admi t l ed ly , t h e app l i can t s were not pa r t i e s lo the 
i m p u g n e d p roceed ings in t he i r own n a m e , but t h r o u g h the i n t e r m e d i a r y 
of the associa t ion which they h a d set u p with a view to de fend ing the i r 
i n t e r e s t s . However , like t he o t h e r provisions o f t h e Conven t ion , the t e r m 
"v ic l im" in Art ic le 34 mus t also be i n t e r p r e t e d in a n évolutive m a n n e r in 
t he light of condi t ions in c o n t e m p o r a r y society. And indeed , in m o d e r n - d a y 
societ ics , w h e n ci t izens a r e conf ron ted wi th pa r t i cu la r ly complex ad-



274 GORRAIZ LIZARRAGA AND OTHERS v. SPAIN JUDGMENT 

min i s t r a t ive décis ions , r ecourse to collective bodies such as associa t ions is 

one o f t h e accessible m e a n s , s o m e t i m e s the only m e a n s , avai lable to t h e m 

w h e r e b y they can défend t he i r p a r t i c u l a r i n t e r e s t s effectively. Moreover , 

t he s t a n d i n g of associa t ions to b r ing légal p roceed ings in defence of the i r 

m e m b e r s ' i n t e r e s t s is recognised by the légis lat ion of mos t E u r o p e a n 

coun t r i e s . T h a t is precisely t h e s i t ua t ion t h a t ob t a ined in t he p ré sen t 

case . T h e C o u r t canno t d i s r e g a r d t h a t fact w h e n i n t e r p r e t i n g the concept 

of "vic t im". Any o the r , excessively formal is t ic , i n t e r p r é t a t i o n of t h a t 

concept would m a k e p ro t ec t i on of the r igh t s g u a r a n t e e d by t hc Con­

vent ion ineffectuai and illusory. 

39. H a v i n g r ega rd to t he pa r t i cu l a r c i r c u m s t a n c e s of the case , a n d 

especial ly t he fact t h a t t he appl icant associat ion was set u p for t he 

spécifie pu rpose of de f end ing its m e m b e r s ' i n t e r e s t s before the cour t s 

a n d tha t those m e m b e r s were d i rec t ly conce rned by the d a m project , t he 

C o u r t cons iders t h a t the first five app l i can t s can c la im to be v ic t ims , 

wi th in t h c m e a n i n g ol Art ic le 34, of t h e a l leged violat ions of the C o n ­

ven t ion , and tha t thcy have e x h a u s t e d domes t i c r e m é d i e s wi th r ega rd to 

t he compla in t s u n d e r Art ic le 6 § 1 o f t h e Conven t ion . 

B. Applicability of Article 6 § 1 of the Convention 

/. Arguments before the Court 

40. Accord ing to the G o v e r n m e n t , none o f t h e p roceed ings b r o u g h t by 

t he app l ican t associa t ion , w h e t h e r before the Audiencia Nacional, the 

S u p r ê m e C o u r t or t he C o n s t i t u t i o n a l C o u r t , c o n c e r n e d "civil r igh ts a n d 

ob l iga t ions" wi th in the m e a n i n g of Art ic le 6 § 1. T h e act ion b r o u g h t by 

t he app l ican t associa t ion was i n t e n d e d to uphold the law and défend 

collective i n t e r e s t s such as e n v i r o n m e n t a l p ro t ec t ion . At no t i m e did 

t he d i spu t e c e n t r e on the defence of pr iva te économie r igh t s . Th i s was 

perfect ly c lear from the m e m o r i a l s filed by t hc associa t ion in suppor t of 

its var ious appea l s , a n d was clear ly expressed in t he var ious décis ions 

h a n d e d down by the d o m e s t i c cou r t s . U l t i m a t e l y , t he p r o b l e m ol non-

e n f o r c e m e n t o f t h e S u p r ê m e C o u r t ' s j u d g m e n t of 14 Ju ly 1997 did not 

affect any pr iva te r igh t . 

4 1 . F u r t h e r m o r e , thc G o v e r n m e n t cons ide red t h a t t he i n s t an t case 

could not be c o m p a r e d to Ruiz-Mateos v. Spain ( j udgmen t of 23 J u n e 1993, 

Sér ies A no. 262). Whi le the R u m a s a e x p r o p r i a t i o n law had been a spécifie 

law which p r imar i ly affected t h e Ru iz -Ma teos family, t he A u t o n o m o u s 

C o m m u n i t y law of 1996 was a gêne ra i pu rpose law which affected m a n y 

people , t h a t is, not only the app l ican t associa t ion and its m e m b e r s , but the 

t ens of t h o u s a n d s of people w h o would benefi t from cons t ruc t ion of the 

Itoiz d a m . Moreover , t he g ê n e r a i scope of t he law had b e e n express ly 

recognised by bo th the Audiencia Nacional and the C o n s t i t u t i o n a l C o u r t . 
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Whi l c the cons t i t u t i ona l issue in Ruiz-Mateos u n d o u b t e d l y conce rned the 

app l i c an t s ' économie r igh t s , the issue in the i n s t an t case did not conce rn 

civil r igh ts and ob l iga t ions , bu t the lawfulness of t he proposed d a m . It 

followed t h a t Art ic le 6 § 1 was not appl icable . 

42. T h e app l i can t s re jcc ted t he G o v e r n m e n t ' s a r g u m e n t . It was 

unden i ab l e t h a t the appl ican t assoc ia t ion h a d ac ted to défend its 

m e m b e r s ' individual a n d pr iva te r ights and i n t e r e s t s ; at t h e s a m e t ime , it 

was c lear t h a t t hc S u p r ê m e C o u r t ' s j u d g m e n t of 14Ju ly 1997 conce rned 

the p ro tec t ion a n d définit ive sa fegua rd ing of the i r pe r sona l r igh ts a n d 

i n t e r e s t s as m e m b e r s o f t h e associa t ion. In the i r opinion, the civil r igh ts 

of t he assoc ia t ion ' s m e m b e r s had b e e n at s t ake from the ou t se t of t he 

p roceed ings , in t h a t the i r possess ions and lifesty les were likely to be 

decisively affected by the proposed d a m . T h u s , in t he m é m o r i a l filed by 

t h e associa t ion aga ins t t he min i s te r i a l dec ree of 2 N o v e m b e r 1990, it was 

clearly s t a t e d tha t cons t ruc t ion o f t h e d a m would en ta i l the exp rop r i a t i on 

of a whole sér ies of f a r m i n g a n d o t h e r p rope r t i e s as well as d i s p l a c e m e n t 

of the popu la t ion conce rned . Those conséquences , in t c r m s of thc assc ts 

and individuals affected by the d a m ' s cons t ruc t ion , were po in ted out 

on n u m e r o u s occasions by the app l ican t associa t ion in the course of 

t he var ious p roceed ings . In conclus ion, c o n t r a r y to the G o v e r n m e n t ' s 

submiss ions , "civil" r igh t s wi th in the m e a n i n g of Art ic le 6 § 1 had 

u n q u e s t i o n a b l y been in issue before the d o m e s t i c cour t s . 

2. The Court s assessment 

43. T h e C o u r t r é i t é r â t e s t h a t for Art ic le 6 § 1 to be appl icable in ils 

"civil" l imb t h e r e m u s t be a d i spu t e ("contestation") over a " r i g h t " tha t can 

be said, a t least on a r g u a b l e g r o u n d s , to be recognised u n d e r d o m e s t i c law. 

T h e d i spu t e mus t be g e n u i n e and se r ious ; it m a y r e l a t e not only to the 

ac tua l ex i s tence of a r ight but also to its scope a n d the m a n n e r of its 

exerc ise . T h e o u t e o m e of t he p roceed ings m u s t be d i rec t ly décisive for 

t he r ight in ques t ion : m e r e t e n u o u s connec t ions or r e m o t e conséquences 

a r e not sufficient to b r i n g Art ic le 6 § 1 i n to play (see, for e x a m p l e , the 

following j u d g m e n t s : Le Compte, Van Leuven and De Meyere v. Belgium, 

23 J u n e 1981, Sér ies A no. 43 , pp . 21-22, § 47; Fayed v. the United Kingdom, 

21 S e p t e m b e r 1994, Sér ies A no. 294-B, pp . 45-46, § 56; Masson and Van Zon 

v. the Netherlands, 28 S e p t e m b e r 1995, Sér ies A no. 327-A, p. 17, § -\\;Balmer-

Schqfroth v. Switzerland, 26 A u g u s t 1997, Reports 1997-IV, p. 1357, § 32; a n d 

Athanassoglou and Others v. Switzerland [ G C ] , no. 27644/95 , § 43 , E C H R 

2000-IV; see also Syndicat des médecins exerçant en établissement hospitalier privé 

d'Alsace and Others v. France ( d e c ) , no. 4405 1/98, 31 Augus t 2000) . 

44. In t he i n s t an t case , while it is c o m m o n g round t h a t a d i spu t e exis ted 

over a r ight recognised u n d e r d o m e s t i c law, t h e r e was d i s a g r e e m e n t as t o 

its subject m a t t e r . Accord ing to t he G o v e r n m e n t , at no point did the 
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d i spu t e focus on the assoc ia l ion ' s économie or p r iva te r igh t s , bu t in s t ead on 

upl iolding the law and collective r igh t s , so t h a t no "civil" r ight was at s t ake . 

T h e appl ican t associa t ion, on t he o t h e r hand , c l a imed lo have ac ted to 

défend the individual and pr iva te r igh t s and in t e re s t s of its m e m b e r s . 

45 . T h e C o u r t no tes t h a t , in addi t ion to defence o f t h e public i n t e r e s t , 

t h e p roceed ings before the Audiencia Nacional and s u b s e q u e n t l y before t he 

S u p r ê m e C o u r t were i n t e n d e d to défend ce r t a in spécifie i n t e r e s t s of the 

assoc ia t ion ' s m e m b e r s , n a m e l y the i r lifestyle and p rope r t i e s in thc valley 

tha t was d u e to be (looded. As to the p roceed ings before the C o n s t i t u t i o n a l 

C o u r t conce rn ing the r eques t for a p r e l im ina ry ru l ing on cons t i tu t iona l i ty , 

t he app l i can t s e m p h a s i s e t h a t this was t he only m e t h o d of cha l l eng ing 

the A u t o n o m o u s C o m m u n i t y law of 199b, in lha l only a l ind ing ol un-

cons t i tu t iona l i ty could have had the resui t of p ro t ec t i ng bot h t he environ-

m e n l a n d the i r h o m e s and o t h e r immovab lc p roper ty . 

46. Admi t led ly , the aspect of the d i spu te re la t ing to defence of the 

public in teres t did not concern a civil r ight which the first five app l i can t s 

could have c la imed on the i r own behalf. However , thaï was not l i n e with 

regard to the second aspec t , name ly the répercuss ions of the d a m ' s 

cons t ruc t ion on the i r lifestyles and proper t ies . In its appea l s , the appl icant 

associat ion compla ined of a direct and spécifie t h r e a t h a n g i n g over its 

m e m b e r s ' personal assets and lifestyles. Wi thou t a doub t , this aspect o f t h e 

appea l s had an "économie" and civil d imens ion , and was based on an al leged 

violation of r ights which were also économie (see Procola v. Luxembourg, 

j u d g m e n t of 28 S e p t e m b e r 1995, Séries A no. 326, pp. 14-15, § 38). 

47. Whi le the proceedings before the Cons t i t u t i ona l C o u r t ostensibly 

bore the ha l lmark of public-law proceedings , they were none the lcss 

décisive for the final ou t come o f t h e proceedings broughl by the appl icants 

in the o rd ina ry cour t s to have the d a m project set as ide. In t he ins tan t case , 

t h e admin i s t r a t i ve and cons t i tu t iona l p roceedings even a p p e a r e d so in te r -

re la ted tha t to have deal l wi th t h e m separa te ly would have been artificial 

and would have cons iderably w e a k e n e d the pro tec t ion afforded in respect of 

the app l i can t s ' r ights . By ra is ing the ques t ion of the A u t o n o m o u s C o m ­

mun i ty law's cons t i tu t ional i ty , the app l ican t s used the single, albeit in­

di rect , m e a n s available to t h e m for compla in ing of in te r fé rence with the i r 

p roper ty and lifestyles (see Ruiz-Mateos, ci ted above, p . 24, § 59) . T h e C o u r t 

there fore finds t h a t t he proceedings as a whole may be cons idered to con­

cern the civil r ights o f t h e first five app l ican t s as m e m b e r s o f t h e associat ion. 

48. Accordingly, Art ic le 6 § 1 o f t h e Conven t i on app l ied to t he con t e s t ed 

p roceed ings . 

II. ALLEGED V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

49. Accord ing lo the app l i can t s , t he p roceed ings before t he Cons t i ­

tu t iona l C o u r t to e x a m i n e the ques t i on of cons t i tu t iona l i ty re fe r red by 
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t he Audiencia Nacional did not respec t t he pr inciple of equa l i ty of a rn i s , an 

i n h é r e n t pa r t o f t h e r ight to a fair h e a r i n g as g u a r a n t e e d by Art ic le 6 § 1 ol 

thc Conven t i on . 

50. T h e applicants a r g u e d in this connec t ion t h a t they had been 

p r even t ed from t a k i n g p a r t in the p roceed ings conce rn ing t he p r e l i m i n a r y 

ru l ing on cons t i tu t iona l i ty , while C o u n s e l for t he S ta t e and S ta t e CounsePs 

Office h a d been able to s u b m i t the i r obse rva t ions to t he C o n s t i t u t i o n a l 

C o u r t . As a resul t , they had been unab le to assert the i r i n t e r e s t s before 

t h a t cour t wi th r e g a r d to the ba lance to be s t ruck b e t w e e n t he coni l ic t ing 

in t e r e s t s . 

51. T h e app l i can t s also s u b m i t t e d t h a t A u t o n o m o u s C o m m u n i t y Law 

no. 9/1996 had been enac t ed in o r d e r to p reven t exécut ion of the S u p r ê m e 

C o u r t ' s j u d g m e n t , which h a d become final and enforceablc . In the i r 

opinion, th is a m o u n t e d to in t e r f é rence by t he lég is la ture in t he o u t e o m e 

of a d i s p u t e , c o n t r a r y to Art ic le 6 § 1, t he re l evan t pa r t of which s t a t e s : 

"In the détermination of his civil rights and obligations everyone is entitled to a 

fair ... hearing ... by an independent and impartial tribunal established by law. ..." 

52. T h e C o u r t will e x a m i n e in t u r n t he compla in t based on the al leged 

viola t ion of t he pr inciple of equa l i ty of a r m s , t h e n t h a t conce rn ing the 

lcg i s l a tu re ' s a l leged in t e r f é rence in t he o u t e o m e o f t h e d i spu t e . 

A. Alleged violation of the principle of equality of arms 

/. The parties' submissions 

(a) The applicants 

53. T h e app l i can t s s u b m i t t e d , firstly, t h a t a n u m b e r o f t h e provisions 

o f t h e A u t o n o m o u s C o m m u n i t y law of 1996 h a d b e e n dra f ted for the sole 

and exclusive pu rpose of c i r c u m v e n t i n g t he g r o u n d s for cance l la t ion o f t h e 

d a m project and , consequen t ly , of r e n d e r i n g unenfo rceab le the S u p r ê m e 

Cour t j u d g m e n t which, in this r espec t , had become final. It was not a 

g ê n e r a i law bu t , on the con t r a ry , a new régu la t ion . In the i r opinion, the 

only m e t h o d of cha l l eng ing t he A u t o n o m o u s C o m m u n i t y law of 1996 was 

to apply to the C o n s t i t u t i o n a l C o u r t for a p r e l i m i n a r y ru l ing . A finding of 

uncons t i t u t i ona l i t y would have had the effect of p r o t e c t i n g bo th the 

e n v i r o n m e n t and the i r civil r ight to peaceful en joyment of the i r homes , 

dwel l ing houses and o t h e r immovab lc p roper ty . T h e y h a d been u n a b l e t o 

défend t he i r point of view and c o u n t e r t he a r g u m e n t s pu t forward by the 

oppos ing p a r t i e s before e i t he r \he Audiencia Nacional or t he C o n s t i t u t i o n a l 

C o u r t , desp i t e the fact t h a t it was t he app l ican t assoc ia t ion itself which 

had r e q u e s t e d t h a t a p r e l i m i n a r y ru l ing on const i tu t ional i ty be sought . 

F u r t h e r , t h e C o n s t i t u t i o n a l C o u r l ' s j u d g m e n t took no account of any of 
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the i r a r g u m e n t s . In this r ega rd , t he app l i can t s s t r e s sed t h a t , had they had 

an oppo r tun i l y to t ake pa r t in t he p roceed ings before the C o n s t i t u t i o n a l 

C o u r t , they would have b e e n able to r e p e a l a n d develop the i r a r g u m e n t s 

a n d the g r o u n d s t h a t they cons ide red re levant to the i r case . T h e 

app l i can t s s u b m i t t e d t h a t , t a k e n t o g e t h e r , this had re su l t ed in a violat ion 

of Art ic le 6 § 1 o f t h e Conven t ion . 

(b) The Government 

54. T h e G o v e r n m e n t observed t h a t , while in Ruiz-Mateos t he case 

c e n t r e d on an exp rop r i a t i on law imp ing ing p r imar i ly on the Ru iz -Mateos 

family, in t he i n s t an t case t he A u t o n o m o u s C o m m u n i t y law of 1996 was 

of gêne ra i app l ica t ion , affect ing not only the app l i can t associa t ion and 

its m e m b e r s , but also m a n y o t h e r people who would bcnefi t from 

cons t ruc t ion of the Itoiz d a m , as express ly s t a t e d by the Audiencia 
Nacional and the C o n s t i t u t i o n a l C o u r t . 

2. The Court 's assessment 

55. T h e C o u r t accepts the G o v e r n m e n t ' s submiss ion tha t t he 

A u t o n o m o u s C o m m u n i t y law of 1996 differed from the R u m a s a ex­

p ropr ia t ion law in t e r m s of the n u m b e r of people affected. Neve r the l e s s , 

t he app l i can t s were a m o n g the r e s t r i c t ed circle of persons most d i rec t ly 

affected by the A u t o n o m o u s C o m m u n i t y law of 1996's e n d o r s e m e n t of 

t he d a m project , which they had cha l l enged in t he o rd ina ry cour t s a n d 

wi th r ega rd to which j u d g m e n t s in the i r favour had been given. Th i s 

p a r t i c u l a r in te res t with r ega rd to t he A u t o n o m o u s C o m m u n i t y law of 

1996 was c o n l h m e d by the C o n s t i t u t i o n a l C o u r t ' s décis ion on the a d m i s ­

sibility of the i r r e q u e s t for a p r e l i m i n a r y ru l ing on the cons t i tu t iona l i ty of 

ce r t a in provis ions of t h a t law. 

56. T h e C o u r t r é i t é r â t e s t h a t t he pr inciple of equa l i ty of a r m s is p a r t of 

t he wider concept of a fair h e a r i n g wi th in t he m e a n i n g of Art ic le 6 § 1 of 

t he Conven t ion . It r equ i r e s a "fair b a l a n c e " b e t w e e n the pa r t i e s : each 

pa r ty m u s t be afforded a r ea sonab l e o p p o r l u n i t y to p r é s e n t t he i r case 

u n d e r condi t ions t h a t do not place t h e m at a d i s a d v a n t a g e vis-à-vis t he i r 

opponen t or o p p o n e n t s (see, inter alia, the following j u d g m e n t s : Ankerl 
v. Swilzerland, 23 O c t o b e r 1996, Reports 1996-V, pp. 1567-68, § 38; Niderbst-
Huberv. Swilzerland, 18 F e b r u a r y 1997, Reports 1997-1, pp . 107-08, § 23; a n d 

Kress v. France [ G C ] , no. 39594/98 , § 72, E C H R 2001-VI) . 

57. T h e C o u r t has a l r eady cons ide red , in Ruiz-Mateos, the ques t i on of 

respec t for ce r t a in g u a r a n t e e s a r i s ing from the concept of a fair h e a r i n g in 

the con tex t of e x a m i n a t i o n of a ques t ion of cons t i tu t iona l i ty by the 

Span ish C o n s t i t u t i o n a l C o u r t . In t h a t case , t h e C o u r t found t h a t t h e r e 

had b e e n a viola t ion of Art ic le 6 § 1 wi th r e g a r d to t he fa i rness of the 

p roceed ings before t he C o n s t i t u t i o n a l C o u r t . T h e décisive factor in the 
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C o u r t ' s finding of a violat ion lay in the fact t ha t Counse l for t he S t a t e had 

had advance knowledge of the Ru iz -Mateos family's a r g u m e n t s a n d was 

consequen t ly able to c o m m e n t on t h e m in t he last i n s t ance before the 

C o n s t i t u t i o n a l C o u r t , whils t the app l i can t s had not had a s imi lar op-

p o r t u n i t y to reply to his r e m a r k s (loc. cit., p. 26, §§ 65 a n d 67) . 

58. In t hc in s t an t case , t he s i tua t ion is s o m e w h a t di f férent . In t he first 

p lace , whi le t he e x p r o p r i a t i o n law in issue in Ruiz-Mateos could be con­

s idered as ad personam légis lat ion, in t he p r é s e n t case t he A u t o n o m o u s 

C o m m u n i t y law of 1996 was of g ê n e r a i appl ica t ion a n d did not concern 

t he app l i can t s a lone . 

59. In add i t ion , having dec la red the ques t i on of cons t i tu t iona l i ty 

admiss ib le on 21 J u l y 1998, t he C o n s t i t u t i o n a l C o u r t gave not ice of the 

p rob l ems ra ised in t he appl ica t ion for a p r e l i m i n a r y ru l ing to the 

C h a m b e r of D e p u t i e s , t he S e n a t e , t he g o v e r n m e n t and p a r l i a m e n t o f t h e 

A u t o n o m o u s C o m m u n i t y of N a v a r r e , a n d the S t a t e g o v e r n m e n t , so t h a t 

those bodies could file t he i r observa t ions wi th in the s a m e fifteen-day 

per iod (Article 37 § 2 of t he Ins t i tu t iona l Law on the C o n s t i t u t i o n a l 

C o u r t ) . T h e C o n s t i t u t i o n a l C o u r t received Counse l for the S t a t e ' s 

observa t ions on 4 S e p t e m b e r 1998. T h e g o v e r n m e n t a n d p a r l i a m e n t of 

t he A u t o n o m o u s C o m m u n i t y of N a v a r r e s u b m i t t e d the i r obse rva t ions on 

11 a n d 15 S e p t e m b e r 1998 respect ively. T h e A t t o r n e y G e n e r a l s u b m i t t e d 

his on 29 S e p t e m b e r 1998. 

O n 1 M a r c h 2000 the r eg i s t r a r of the Firs t Sect ion of t he Audiencia 

Nacional fo rwarded to the C o n s t i t u t i o n a l C o u r t t he d o c u m e n t s , da t ed 

29 S e p t e m b e r 1997, 10 J u n e 1998 a n d 28 F e b r u a r y 2000, s u b m i t t e d by 

t h e C o o r d i n a d o r a de I toiz associa t ion d u r i n g the p roceed ings before it; 

t hèse were formal ly j o i n e d to the case file a t t he C o n s t i t u t i o n a l C o u r t . 

60. T h e C o u r t no tes t h a t p roceed ings on the cons t i tu t iona l i ty of a law 

do not provide for e i t he r an e x c h a n g e of m e m o r i a l s or for a publ ic hea r ing . 

T h u s , even suppos ing tha t the app l i can t s had formally b e e n pa r t i e s to the 

p r o c é d u r e , t hey would not have received the m e m o r i a l s s u b m i t t e d by the 

o t h e r pa r t i c i pan t s . Admi t t ed ly , it c a n n o t be ru led ou t t h a t some form of 

consu l t a t i on took place b e t w e e n those S t a t e au tho r i t i e s which s u b m i t t e d 

the i r observa t ions to thc C o n s t i t u t i o n a l C o u r t . However , a major 

différence b e t w e e n the i n s t an t case a n d Ruiz-Mateos lies in t he fact t h a t 

ail t he m e m o r i a l s filed by the app l i can t s t h r o u g h the app l ican t asso­

ciat ion in suppor t of the i r a r g u m e n t s as to t he uncons t i t u t i ona l i t y of the 

A u t o n o m o u s C o m m u n i t y law of 1996 (memor i a l s d a t i n g from S e p t e m b e r 

1997 to J a n u a r y 2000) were forwarded by the Audiencia Nacional to the 

C o n s t i t u t i o n a l C o u r t , which formally jo ined t h e m to t he case file before 

rul ing on the ques t ion of cons t i tu t iona l i ty . A n o t h e r d i s t i ngu i sh ing fea ture 

b e t w e e n t h e two cases is t h a t , in t he ea r l i e r case , t he Ru iz -Mateos family 

asked the C o n s t i t u t i o n a l C o u r t for leave to t ake p a r t in the p roceed ings , a 

r e q u e s t t h a t was d i smissed by t h a t cour t (see Ruiz-Mateos, p . 13, §§ 17-18). 
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In the i n s t an t case t h e r e is n o t h i n g in the case file to sugges t t ha t the 

app l i can t s appl ied to t he C o n s t i t u t i o n a l C o u r t at any t i m e for leave to 

t ake pa r t in the p roceed ings , a l t h o u g h they could have rel ied on the 

C o u r t ' s previous case- law in Ruiz-Mateos to suppor t such an appl ica t ion . 

Finally, thé C o u r t observes t h a t t he C o n s t i t u t i o n a l C o u r t repliée! at 

l eng th in its j u d g m e n t to t he a r g u m e n t s s u b m i t t e d by the app l i can t s 

t h r o u g h o u t the en t i r e p roceed ings . 

61 . In conclusion, having r e g a r d to the spécial f ea tu res of t he p ro ­

c é d u r e for a p r e l i m i n a r y ru l ing on cons t i tu t iona l i ty , t h e r e has not been 

an in f r ingemen t o f t h e very essence o f t h e pr inciple of equa l i ty of a r m s as 

g u a r a n t e e d by Art ic le 6 § 1 o f t h e Conven t i on . 

B. Alleged interférence by the législature in the outcome of the 
dispute 

62. Accord ing to the app l i can t s , the a im of the e n a c t m e n t of the 

A u t o n o m o u s C o m m u n i t y law of 1996 was to p reven t t he exécu t ion of the 

S u p r ê m e C o u r t ' s j u d g m e n t , which h a d become final and enforceable . In 

t he i r opinion, th is a m o u n t e d to an in t e r f é r ence by the l ég i s l a tu re in the 

o u t c o m e of the d i spu te , c o n l r a r y to the pr inciple of a fair h e a r i n g 

g u a r a n t e e d by Art ic le 6 § 1 o f t h e C o n v e n t i o n . 

63. Accord ing to the G o v e r n m e n t , t he i m p u g n e d law was a d o p t e d in 

t he publ ic in t e re s t and by no m c a n s for t he purpose of in l lucnc ing the 

jud ic ia l d é t e r m i n a t i o n o f t h e case . 

64. T h e C o u r t has a l r eady had occasion to ru le on a l l éga t ions of 

i n t e rven t ion by the S t a t e , t h r o u g h the lég is la ture , in o rde r to influence 

the o u t c o m e of a case to which it was pa r ty in which a (Inding had 

a l r eady been m a d e aga ins t it in the e x a m i n a t i o n on the m e r i t s . T h i s was 

t he s i tua t ion t h a t ob ta ined in Stran Greek Refmeries and Slratis Andreadis 

(cited above) , Papageorgiou (cited above) , National & Provincial Building 

Society, Leeds Permanent Building Society and Yorkshire Building Society 

("Building Societies") v. the United Kingdom ( j udgmen t of 23 O c t o b e r 1997, 

Reports 1997-VII), and Zielinski and Pradal and Gonzalez and Olhers v. France 

( [ G C ] , nos. 24846/94 and 34165/96 to 34173/96, E C H R 1999-VII). O n this 

subject , the C o u r t reaff i rms t h a t , while in pr inciple the l ég i s l a tu re is not 

p rec luded from a d o p t i n g new ré t rospec t ive provisions to r e g u l a t e r igh ts 

a r i s ing u n d e r ex i s t ing laws, the pr inciple o f t h e rule of law and the not ion 

of fair t r ial e n s h r i n e d in Ar t ic le 6 p rec lude any in t e r f é rence by the 

lég is la ture wi th the a d m i n i s t r a t i o n of j u s t i ce des igned to inf luence the 

judicial d é t e r m i n a t i o n of a d i s p u t e save on compe l l ing g r o u n d s of the 

g ê n e r a i i n t e re s t (sec the following j u d g m e n t s ci ted above: Stran Greek 

Refmeries and Stratis Andreadis, p . 82, § 49; Papageorgiou, p . 2288, § 37; 

Building Societies, p . 2363, § 112; and Zielinski and Pradal and Gonzalez and 

Olhers, § 57). 
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65. In Slran Greek Refineries and Stratis Andreadis, Papageorgiou and 

Zieliiuki and Pradal and Gonzalez and Others, t he C o u r t found t h a t t h e r e had 

b e e n a violat ion of Ar t ic le 6 § 1 o f t h e Conven t i on . 

66. In Slran Greek Refineries and Stratis Andreadis, two essent ia l fca tures 

lcd t he C o u r t to conelude t h a t t h e r e had been an in f r ingemen t o f t h e r ight 

to a fair hea r ing : firstly, t he G r e e k leg i s la tu re ' s i n t e r v e n t i o n in t he case 

had t a k e n place a t a t i m e when jud ic ia l p roceed ings in which the S t a t e was 

a par ty were pend ing ; secondly, the fact t h a t the C o u r t of Cassa t ion had 

dec ided to ad journ the h e a r i n g on the g r o u n d t h a t a d r a l l law conce rn ing 

the case was before P a r l i a m e n t (loc. cit., pp . 81-82, § 47) . 

67. In Papageorgiou, thc C o u r t ' s cr i t ic ism of thc in te r fé rence was 

p r o m p t e d by the following t h r e e cons idé ra t ions : firstly, t he d i spu t ed légis­

lative provision, n a m e l y sect ion 26 of Law no. 2020/1992, provided tha t any 

c la ims for r e p a y m e n t of con t r i bu t ions previously pa id by the app l i can t s to 

the M a n p o w e r E m p l o y m e n t O r g a n i s a t i o n were ex t i ngu i shed and t h a t any 

p roceed ings conce rn ing such c la ims p e n d i n g in any cour t we re to be strt tck 

ou t ; secondly, sect ion 26 was con t a ined in a s t a t u t e whose t i t lc bore no 

re la t ion to t h a t provision, a p rac t i ce p roh ib i t ed by Art ic le 74 § 5 of the 

G r e e k C o n s t i t u t i o n ; finally, t he d i spu t ed provision had been enac ted 

af ter the appea l had been lodged by the Public Electr ic i ty C o m p a n y , 

which employed thc app l i can t s , aga ins t thc j u d g m e n t of the A t h e n s 

C o u r t of Firs t I n s t a n c e , s i t t ing as an appe l l a t e cour t , a n d pr ior to thc 

h e a r i n g before t he C o u r t of C a s s a t i o n . 

In those c i r c u m s t a n c e s , t he C o u r t conc luded t h a t t h e e n a c t m e n t of 

sect ion 26 at such a crucia l point in t h e p roceed ings before the C o u r t of 

C a s s a t i o n resolved the subs t an t ive issues for prac t ica l pu rposes and m a d e 

ca r ry ing on wi th thc l i t igat ion point less (see Papageorgiou, p . 2289, § 38). 

68. In Zielinski and Pradal and Gonzalez and Others, the C o u r t held tha t 

t he pass ing of légis lat ion wi th ré t rospec t ive effecl had had t hc effect of 

endo r s ing thc S t a t e ' s posi t ion in the p roceed ings t h a t h a d been b rough t 

aga ins t it a n d which were still p e n d i n g in the o r d i n a r v cour t s (loc. cit., 

§ 5 8 ) . 

69. However , t h e r e a r e s igni l icant différences be tween t h e p résen t 

case a n d those cases . 

70. A c o m m o n fea tu re of the cases previously e x a m i n e d by t h e C o u r t 

lies in thc fact t h a t t he S t a t e ' s i n t e rven t ion t h r o u g h législat ive acts v a s 

i n t e n d e d e i t he r to inf luence t he o u t e o m e of p e n d i n g jud ic ia l p roceedings , 

to p reven t p roceed ings be ing opened , or to r e n d e r void final and enforec-

able décis ions which recognised pc r sona l r igh t s to receive p a y m e n l . 

In the ins tan t case , the d i spu t e be tween the app l ican t s and the 

A u t o n o m o u s C o m m u n i t y of N a v a r r e conce rned rég iona l deve lopmen t 

p lans , a s p h è r e in which an a m e n d m e n t or c h a n g e to législat ion following 

a jud ic ia l décis ion is gcnera l ly accep ted a n d prac t i sed . Whi ls l c red i to rs 

may, in g ê n e r a i , avail t hemse lves ol firrn and in tang ib le r igh t s , this is not 
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t h e case wi th r e g a r d to issues of u r b a n or rég iona l p l ann ing , a sphè re 

c o n c e r n i n g r igh ts of a différent n a t u r e which a r e essent ia l ly évolut ive. 

U r b a n a n d régional p l a n n i n g policies a r e , par excellence, s p h è r e s in which 

t h e S t a t e i n t e rvenes , pa r t i cu la r ly t h r o u g h cont ro l of p r o p e r t y in t he 

gêne ra i or publ ic in t e re s t . In such c i r c u m s t a n c e s , w h e r e t he c o m m u n i t y ' s 

gêne ra i in te res t is p r e - e m i n e n t , the C o u r t t akes the view t h a t the S t a t e ' s 

m a r g i n of app réc i a t i on is g r e a t e r t h a n w h e n exclusively civil r igh t s a r e at 

s t ake (see , mulatis mutandis, James and Olhers v. the United Kingdom, j u d g m e n t 

of 21 F e b r u a r y 1986, Sér ies A no. 98, p . 32, § 46; Mellacher and Olhers 

v. Austria,judgment of 19 D e c e m b e r 1989, Sér ies A no. 169, p. 29, § 55; 

and Chapman v. the United Kingdom [ G C ] , no. 27238/95, § 104, E C H R 

2001-1). 

7 1 . N c v e r t h e l e s s , t he effective p ro tec t ion of a pa r ty to p roceed ings and 

the r e s to r a t i on ol legali ly p r é suppose an obl igat ion on the a d m i n i s t r a t i v e 

a u t h o r i t i e s ' pa r t to comply wi th the j u d g m e n t s o f t h e d o m e s t i c cou r t s . T h e 

C o u r t po in t s out in this connec t ion tha t the a d m i n i s t r a t i v e a u t h o r i t i e s 

form one é l é m e n t of a S t a t e subject to t he ru le of law a n d t he i r i n t e r e s t s 

accordingly coincide wi th t he need for the p rope r a d m i n i s t r a t i o n of j u s t i c e . 

W h e r e a d m i n i s t r a t i v e a u t h o r i t i e s refuse or fail to comply, or even delay 

do ing so, the g u a r a n t e e s enjoyed u n d e r Art ic le 6 by a l i t igant d u r i n g the 

judicial phase of the p roceed ings a r e r e n d e r e d devoid of pu rpose (see 

Antonetto v. Ilaly, no. 15918/89, § 28, 2 0 J u l y 2000) . In the ins tan t case , the 

C o u r t would e m p h a s i s e t h a t ihc Audiencia NacionaPs décisions in favour of 

the a p p l i c a n t s ' a r g u m e n t s did not r e m a i n i nope ra t i vc ;on the con t r a ry , they 

w e r e always complice! wi th by the a d m i n i s t r a t i v e a u t h o r i t i e s . Th i s was so 

wi th r ega rd to the suspens ion of cons t ruc t ion work o r d e r e d by the 

Audiencia Nacional in its décisions of 24 J a n u a r y and 6 M a r c h 1996 (see 

p a r a g r a p h s 13-14 above) . At every point , the a d m i n i s t r a t i v e a u t h o r i t i e s 

complice! wi th t he jud ic ia l décisions given aga ins t t h e m . 

72. T h e C o u r t no tes t h a t t he s i t ua t ion compla incd of by the app l i can t s 

canno t be cons ide red s imi la r lo t h a t in Stran Greek Refmeries and Stratis 

Andreadis, w h e r e t he S t a t e had in t e rvened in a décisive m a n n e r to sway 

in its favour t he o u t c o m e of p roceed ings to which it was a pa r ty . In the 

i n s t an t case , the e n a c t m e n t of t he A u t o n o m o u s C o m m u n i t y law of 1996 

was cer ta in ly not i n t ended to r emove ju r i sd ic t ion from those Span i sh 

cour l s called upon to e x a m i n e the lawfulness of the d a m project . Ad-

mi t t ed ly , the e x p l a n a t o r y m é m o r a n d u m re fe r red specifically to the per i ­

phe ra l p ro tec t ion zones a r o u n d the n a t u r e rese rves affected by the d a m 

and to t he law's objective. Neve r the l e s s , the d i spu tcd law conce rned ail of 

N a v a r r e ' s p r o t e c t e d n a t u r e reserves and n a t u r a l s i tes , and not only t he 

a r e a affected by cons t ruc t ion of the d a m . I ts g ê n e r a i appl ica t ion is not 

open to doub t . In add i t ion , the p a r l i a m e n t of N a v a r r e did not enac t 

légis lat ion wi th ré t rospec t ive effect, as was proved by the fact t h a t , 

n o t w i l h s t a n d i n g the e n a c t m e n t of t he A u t o n o m o u s C o m m u n i t y law on 
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17 J u n e 1996, the S u p r ê m e C o u r t , a few weeks af ter adop t ion of the law, 

de l ivered a j u d g m e n t which pa r t l y but defïnitively cance l led t hc original 

d a m project . Whilst it is unden i ab l e tha t the p a r l i a m e n t of N a v a r r e ' s 

e n a c t m e n t of t he law in ques t i on was u l t ima te ly unfavourab le for the 

a r g u m e n t s pu t forward by the app l i can t s , it c anno t be said tha t t he text 

was approved for the purpose of c i r cumven t ing the pr inciple o f t h e rule of 

law. In any event , once t he A u t o n o m o u s C o m m u n i t y law had been en-

ac ted , t he app l i c an t s ' r e q u e s t for a p r e l i m i n a r y ru l ing by the Cons t i t u ­

t ional C o u r t on the cons t i tu t iona l i ty of some of ils provisions was 

g r a n t e d , and tha t cour t ru led on the mer i t s of the i r c o m p l a i n t s . Before 

t h e C o n s t i t u t i o n a l C o u r t , the app l i can t s ' a r g u m e n t s were e x a m i n e d on 

the s a m e footing as those s u b m i t t e d by the g o v e r n m e n t a n d the 

p a r l i a m e n t of N a v a r r e . In conclusion, the d i spu t e b e t w e e n the a])plicants 

a n d the S t a t e was e x a m i n e d by the Span ish cour t s in compl i ance wi th the 

pr inciple of a fair t r ia l as g u a r a n t c e d by Art ic le 6 § 1. 

73. For t he above r easons , the C o u r t conc ludes t h a t t he in te r fé rence 

by the lég is la ture in thc o u t e o m e of t h e d i s p u t e , as a l leged by the 

app l i can t s , did not m a k e the p roceed ings unfa i r . T h e r e has accordingly 

been no b reach of Art ic le 6 § 1 o f t h e Conven t ion . 

III. ALLEGED V I O L A T I O N O F ARTICLE 8 O F T H E C O N V E N T I O N 

AND ARTICLE 1 O F P R O T O C O L No. 1 

74. T h e app l i can t s a l leged tha t thc e n a c t m e n t of t he A u t o n o m o u s 

C o m m u n i t y law of 1996 r e p r e s e n t e d a violat ion of t he i r r ight to respect 

for pr iva te and family life and the i r h o m e s u n d e r Art ic le 8 of the 

Conven t ion , as well as of the r ight to the peaceful en joyment of the i r 

possessions as g u a r a n t e e d by Art ic le 1 of Protocol No. 1. 

75. T h e C o u r t no tes t h a t t hc apj ) l icants ' c o m p l a i n t s a r e subs tan t ia l ly 

the s a m e as those s u b m i t t e d u n d e r Ar t ic le 6 § 1 and e x a m i n e d above. 

Accordingly, it cons iders t h a t it is not necessa ry to e x a m i n e t h e m 

s e p a r a t e l y u n d e r the o t h e r provisions rel ied on. 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Dismisses t he G o v e r n m e n t ' s p r e l i m i n a r y objec t ions ; 

2. Holds t ha t t h e r e has been no b r e a c h of Art ic le 6 § 1 o f t h e Conven t i on as 

r e g a r d s t he a l leged violat ion o f t h e pr inciple of equa l i ty of a r m s ; 

3. Holds tha t t h e r e has been no b r e a c h of Art ic le 6 § 1 o f t h e C o n v e n t i o n as 

r e g a r d s t he a l leged in t e r f é r ence by the lég is la ture in the o u t e o m e of 

the p roceed ings ; 
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4. Holds t h a t it is not necessa ry to e x a m i n e s e p a r a t c l y the app l i c an t s ' 
c o m p l a i n t s u n d e r Ar t ic le 8 of t he C o n v e n t i o n and Art ic le 1 of Protocol 
No. 1. 

D o n e in F rench , a n d notified in wr i t i ng on 27 Apri l 2004, p u r s u a n l lo 
Rule 77 §§ 2 and 3 o f t h e Rules of C o u r t . 

Michae l O'BOYLE 
R e g i s t r a r 

Nicolas BRATZA 
Prés iden t 
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1. Judgment delivered by the Grand Chamber following referral of the case in accordance 
with Article 43 of the Convention. 
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SUMMARY 

Exhaustion of domestic remédies - failure to pursue appeal based on 
Convention or équivalent constitutional provision 

Article 35 § 1 

Exhaustion of domestic remédies - Failure to pursue appeal based on Convention or équivalent 
constitutional provision - Complaint raised in substance - Obligation to exercise remedy 
enabling domestic courts to address alleged violation - Direct applicabilitj of Convention in 
domestic law 

* 
* * 

In 1982 thc Public Service Commission brought disciplinary proceedings against 
thc applicant, a senior civil servant, and decided to dismiss him in view ofhis con­
viction for theft, breach of trust and abuse of authority. As a conséquence ofhis 
dismissal, the applicant forfeiled his retirement benefits, including his pension. 
The applicant's application to have his dismissal declared null and void as a 
disproportionate sanction was rejected by the Suprême Court, which held thaï it 
had no jurisdiction to intervene unless it was évident that the disciplinary body had 
exi-ccdcd ils discrétion. In I 99 1 1 he applicant appealed on points of law, settingoul 
five grounds, the fifth of which asserted that the loss of retirement benefits «as 
contrary to the constitutional provisions guaranteeing the right of property. At 
the hearing in 1998 thc applicant's lawyer stated that he would deal only with the 
third and fourth grounds of appeal and, in reply to the court's query, confirmed 
that the other grounds were withdrawn. The court consequently dismissed thèse 
other grounds. At a further hearing of the appeal in 1999 the applicant's lawyer 
again confirmed that ail grounds except the third and fourth had been withdrawn. 
The Suprême Court dismissed the appeal. 

Held 

Article 35 § 1: Government's preliminary objection (non-exhaustion of domestic 
remédies): In so far as there exists at national level a remedy enabling the 
national courts to address, at least in substance, the alleged violation of the 
Convention right at issue, it is that remedy which should be exhausted. It is not 
sufficient that the applicant may have exercised another remedy which could have 
overturned the impugned measure on other grounds unconnected with the com­
plaint of a violation of the Convention. In the présent case, since the Convention 
forms an intégral part of Cypriot law and Article 1 of Protocol No. 1 is clirectly 
applicable, the applicant could have relied on that provision or on arguments to 

1. This summary by the Registry does not bind the Court. 
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similar effect based on the équivalent constitutional provision. However, lie did not 
refer to Article 1 of Protocol No. 1 in his appeal and, even if his fifth ground of 
appeal made référence to his constitutional right of property, his lawyer expressly 
withdrew that ground and later confirmée! that withdrawal, his référence to the 
forfeilure of retirement benefits being intended to show that the dismissal was a 
disproportionate sanction. For that reason, the Suprême Court never ruled on 
whether the applicant's dismissal violated his right to a pension. Thus, the appli­
cant did not give the national courts the opportunity to address and, if appropriate, 
redress ihc alleged violation, and the application had to be rejecled as inad­
missible. 

Case-law ci ted by the C o u r t 

Guzzardi v. Ilnly. judgment ol b November 1980, Séries A no. 39 
l'un Ooslera /'/<•/, - . Belginiii, judgmenl ol h Xovembei 1980, Séries A no. III 
Cardai v. France, judgment of 19 March 1991, Séries A no. 200 
Fmsoz andRoire v. France [GC], no. 29183/95, ECHR 1999-1 
Kudla v. Roland [GC], no. 30210/96, ECHR 2000-XI 
A", and T. c. Finland [GC], no. 25702/94, ECHR 2001-VII 
Odièvre v. France [GC], no. 42326/98, ECHR 200:5-111 
Renia v. Italy [GC], no. 48898/99, ECHR 2003-V 
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In the case of Azinas v. Cyprus, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing as a G r a n d C h a m b e r 

composer! ol : 
Mr L. WlLDHABER,Président, 
Mr C L . ROZAKIS, 
M r J . P . COSTA, 
M r G. Ri.ss, 
M r G. BONELEO, 
Mr Cl. BÎRSAN, 
M r P. LORENZEN, 
M r V. BUTKEVYCH, 
M r s N. VAJIC, 
M r M. PELLONPÂÀ, 
Mr R. MARUSTE, 
M r E. LEVTTS, 
Mrs S. BOTOUCHAROVA, 
M r V. ZAGREBEESKY, 
M r s A. MuiARONl, 

M r L. 0.\K\\CK\, judges, 
M r D. HADJIIIAMBIS, a d hoc judge, 

and M r P J . MAHO.NEY, Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on 4 J u n e 2003, 24 S e p t e m b e r 2003 and 

31 M a r c h 2004, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

PROCEDURE 
1. T h e case o r ig ina ted in an appl ica t ion (no. 56679/00) aga ins t 

t he Republ ic of Cyprus lodged wi th t he C o u r t u n d e r Art ic le 34 of the 
Conven t i on for the P ro tec t ion of H u m a n Righ t s and F o n d a m e n t a l 
F r e e d o m s ("the Conven t ion" ) by a Cypr io t na t i ona l , M r A n d r é a s Azinas 
(" the a p p l i c a n t " ) , on 1 8 J a n u a r y 2000. 

2. T h e appl icant was r e p r e s e n t e d by M r A. D e m e t r i a d e s , a lawyer 
p rac t i s ing in Nicosia . T h e Cypr io t G o v e r n m e n t (" the G o v e r n m e n t " ) were 
r e p r e s e n t e d by the i r Agen t , M r A. M a r k i d e s , A t t o r n e y - G é n é r a l of the 
Republ ic of Cyp rus . 

3. T h e appl icant a l leged, in pa r t i cu l a r , a viola t ion of Art ic le 1 of 
Protocol No. 1, wi th re la t ion to his d ismissa l from the public service and 
the c o n s é q u e n t forfe i ture of his pens ion r igh t s . 

4. T h e appl ica t ion was a l loca ted to t he T h i r d Sect ion of the C o u r t . 
M r L. Louca ides , t he j u d g e e lec ted in respec t of C y p r u s , w i t h d r e w from 
s i t t ing in the case (Rule 28 of the Rules of C o u r t ) . T h e G o v e r n m e n t 
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accordingly appointée! M r D. H a d j i h a m b i s to sit as an ad hoc j u d g e 

(Article 27 § 2 o f t h e Conven t i on and Rule 29 § 1). O n 19 J u n e 2001 the 

app l ica t ion was dec la red par t ly admiss ib le by a C h a m b e r of t h a t Sect ion , 

composée! of M r J . -P . Cos ta , M r W. F u h r m a n n , Sir Nicolas B r a l z a , 

M r s H .S . Grève , M r K. T ra j a , M r M . U g r e k h e l i d z e , M r D . H a d j i h a m b i s , 

judges , a n d M r s S. Dollé , Sect ion Reg i s t r a r . 

5. O n 1 N o v e m b e r 2001 the C o u r t changed the composi t ion of its 

Sect ions (Rule 25 § 1). Th i s case was ass igned to t he newly composed 

T h i r d Sect ion. O n 20 J u n e 2002 a C h a m b e r of t ha t Sect ion, composed 

of M r G. Ress , Mr I. C a b r a i B a r r e t o , M r L. Caflisch, M r R. T ù r m e n , 

M r B. Zupanc ic , Mrs G r è v e , M r Had j ihamb i s , j u d g e s , a n d M r V. Berge r , 

Section Reg i s t r a r , found a violation of Art ic le 1 of Protocol No . 1 (six votes 

to one) . It r ese rved the ques t i on of appl ica t ion of Art ic le 41 (unan imous ly ) . 

T h e d i s sen t ing opinion of M r H a d j i h a m b i s was a n n e x e d to t h a t j u d g m e n t . 

6. O n 13 S e p t e m b e r 2002 the G o v e r n m e n t r e q u e s t e d t h a t the case be 

re fe r red to the G r a n d C h a m b e r , in accordance wi th Art ic le 43 of the 

C o n v e n t i o n and Rule 73. A pane l of t h e G r a n d C h a m b e r accep ted th is 

r e q u e s t on 6 N o v e m b e r 2002. 

7. T h e compos i t ion o f t h e G r a n d C h a m b e r was d e t e r m i n c d accord ing 

to the provisions of Art ic le 27 §§ 2 a n d 3 o f t h e Conven t i on a n d Rule 24. 

8. T h e pa r t i e s ftled observa t ions on the p r e l im ina ry issues of ralione 

lemporis c o m p é t e n c e and e x h a u s t i o n of d o m e s t i c r e m é d i e s a n d on the 

ques t i on of a violat ion of Art ic le 1 of Protocol No. 1. 

9. A h e a r i n g took place in public in t he H u m a n Righ t s Bui ld ing, 

S t r a s b o u r g , on 4 J u n e 2003 (Rule 71). 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 

M r N . EMILIOU, P e r m a n e n t R e p r é s e n t a t i v e 

of Cyprus to t he Counci l of E u r o p e , 

M r V. LOWE, Bar r i s t e r - a t -Law, 

M r G. GOODWIN-GILL, Ba r r i s t e r - a t -Law, 

M r s C. PAEEEY, Bar r i s t e r - a t -Law, 

Mrs M.-A. STAVRINIDES, Ba r r i s t e r - a t -Law, 

C o u n s e l o f t h e Republ ic , 

Law Office o f t h e Republ ic , 

Delegale of the Agent, 

Counsel, 

Advisers; 

(b) for the applicant 

M r C. GREENWOOD Q C , 

M r D . SCOREY, Ba r r i s t e r - a t -Law, 

M r A. DEMETRIADES, Ba r r i s t e r - a t -Law, 

Ms L. CARYOLOU, Advoca te , 

Counsel, 

Adviser. 
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T h e C o u r t h e a r d add re s se s by M r G r e e n w o o d , M r D e m e t r i a d e s , 

M r Lowe and M r Goodwin-Gil l as well as t he i r rep l ies to ques t i ons from 

the C o u r t . T h e C o u r t a u t b o r i s e d the pa r t i e s lo s u b m i t w r i t t e n ob­

serva t ions in reply to thèse ques t i ons . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

10. T h e app l i can t was bo rn in 1927 and lives in Nicosia. 

11. F r o m the e s t a b l i s h m e n t of the Republ ic of Cyprus in 1960 and u p 

to his d ismissa l from the publ ic service, t h e app l i can t worked as G o v e r n o r 

of t he D e p a r t m e n t of Co-opera t ive D e v e l o p m e n t o f t h e Public Service in 

Nicosia. O n 28 J u l y 1982 the Publ ic Service C o m m i s s i o n in s t i t u t ed 

disc ipl inary p roceed ings aga ins t h im a n d dec ided to d ismiss h im r e t ro -

spect ively by reason o f t h e fact t h a t on 8 Apri l 1981 he had b e e n found 

gui l ty by the Nicosia Dis t r ic t C o u r t of s tea l ing , b r e a c h of t rus t a n d abuse 

of au tho r i t y . H e h a d been s e n t e n c e d to c igh teen m o n t h s ' i m p r i s o n m e n t . 

His appea l aga ins t bo th convict ion and s en t ence had b e e n dismissed by 

the S u p r ê m e C o u r t on 16 O c t o b e r 1981. 

12. T h e Public Service C o m m i s s i o n held t h a t the app l i can t had 

m a n a g e d the r e sources of t he above -men t ioned d e p a r t m e n t as if it we re 

his p r iva te p rope r ty and spent t h e m for purposes o t h e r t h a n those of t h e 

d e p a r t m e n t . T h e disc ipl inary sanc t ion of d ismissa l also r e su l t ed in t h e 

forfei ture of the app l i can t ' s r e t i r e m e n t benef i ts , inc lud ing his pension, in 

accordance wi th sect ion 79(7) o f t h e Public Service Law (no. 33/67) , from 

the d a t e of his convict ion by the Dis t r ic t C o u r t . In Cyprus , pens ions a r e 

p a r t of t he overal l e m p l o y m e n t c o n t r a c t offered to public s e rvan t s . T h e 

pens ion s cheme is non-con t r ibu tory. 

13. O n 8 O c t o b e r 1982 the appl ican t filed an appl ica t ion wi th t h e 

S u p r ê m e C o u r t r e q u e s t i n g t h a t t he décision to dismiss h im from the 

public service be dec la red null a n d void. T h e app l ican t ' s m a i n a r g u m e n t 

was t h a t the décision had been t a k e n in excess or abuse of power in tha t 

t he sanc t ion of dismissal , wi th the conséquen t forfei ture of r e t i r e m e n t 

benefi ts , was d i sp ropo r t i ona t e to t he gravi ty of t he offence. H e also 

c o n t e n d e d t h a t the forfei ture was con t r a ry to Art ic le 12 § 2 of t he 

Cons t i t u t i on , which g u a r a n t e e s the r ight not to be t r ied or pun i shed twice. 

H e al leged t h a t the forfei ture of his pension r igh ts and the sen tence of 

i m p r i s o n m e n t a m o u n t e d to a double p u n i s h m e n t for the s a m e act . 

14. By a j u d g m e n t de l ivered on 12 J u n e 1991, t he S u p r ê m e C o u r t 

re jec ted the app l i can t ' s app l ica t ion and conf i rmed the Publ ic Service 

C o m m i s s i o n ' s décision. In pa r t i cu l a r , t he S u p r ê m e C o u r t held: 
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"Il has been established by case-law that the Suprême Court does not have the 

authority to intervene on the subject o f the sanction imposed unless it is évident that 
I he disciplinary body has exceeded the limits of its discretionary power. 

The Suprême Court 's powers in such issues bear no resemblance to ils powers whilc 

exercising its jurisdiction over the appeal o f the district cour ts ' judgments , on which it 

has the authority to intervene when the décision on ihe sentence is cither incorrect from 

the outset, evidently excessive or insulficient. 

The assessment of the severity of such a disciplinary sanction is outside the limits o f 
this Court 's aut hority (see, among others, Cristojïdes v. CY.T.A., (1979) 3 C.L.R. 99, and 

Papacleovoulou v. the Republic, (1982) 3 C.L.R. 187, 196-197). 

It has been repealedly established ... in a séries of judgments that an administrative 

court, during the judgment of an appeal against the imposition of a disciplinary 

sanction, does not as a ride have the authority to intervene in the essential judgment 

and assessment of the facts by the compétent body.... 

Section 79 ( 1 ) of Law no 33/67 e nu me rat es a limited number of disciplinary sanctions 

that can be imposed under the provisions of the same Law. Thèse sanctions include the 
sanction of dismissal, which, according to section 79(7) o f Law no 33/67, results in ihe 

loss of ail the entit lements upon discharge. 

Having carefully examined the case file, as well as llie relevant Verbatim record, 

where the ratio decidendi and the statement of reasons are included in détail, I judge 
that the Public Service Commission imposed the sanction of dismissal on the applicant 

juslly and lawfully, without exceeding thc limits of its discretionary power. The Public 

Service Commission, as it is explicitly reported in the relevant Iranscript (see Appendix 

8 o f the Plea) look into account the applicant's various niiligating circumstances before 

rcacliing a décision. The Public Service Commission's discretionary power was not 

related to pension issues, but only to the mat ter of the sanction. Thc sanction imposed 

on the applicant entailed, according to the same Law, the forfeiture of ail his entitle­

ments upon discharge. 

The judgment in Makrides v. the Republic, 2 R.S.C.C. 8, which the applicant's lawyer 

cited in order to support his submission that the provisions concerning the deprivation 

of an employee's pension rights are unconstitut ional with respect to Article 23 §§ 1 and 2 

of the Constitution, does not apply lo the présent case. 

The submission by the applicant's lawyer that there is a contradiction with Article 28 

of the Constitution remains unproved." 

15. T h e S u p r ê m e C o u r t s t a t e d t h a t it could review n e i t h e r the severi ty 

of the sanc t ion imposed by a d isc ipl inary body, save if t he l a t t e r had ex­

ceeded the l imits of its m a r g i n of app réc i a t i on , nor the m a n n e r in which 

the body had assessed the facts o f t h e case . It held t h a t t he d iscré t ion of 

the Publ ic Service C o m m i s s i o n only conce rned the n a t u r e o f t h e sanc t ion , 

t he loss of r e t i r e m e n t benef i ts be ing the n o r m a l conséquence of thc 

pa r t i cu l a r sanc t ion imposed by the commiss ion . 

16. O n 18 J u l y 1991 the app l ican t appea l ed on po in t s of law to the 

S u p r ê m e C o u r t s i t t ing as a cour t of appea l . Five g r o u n d s were inc luded 

in t he not ice of appea l . T h e fifth g round cha l l engcd the finding of t he 
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S u p r ê m e C o u r t s i t t ing as a first-instance cour t t ha t t he loss of r e t i r e m e n t 

benefi ts was not con t r a ry to Art ic le 23 §§ 1 and 2 o f t h e C o n s t i t u t i o n . 

17. O n 6 D e c e m b e r 1996 the appl icant filed an appl ica t ion for 

a m e n d m e n t of his g r o u n d s of appea l . T h e S u p r ê m e C o u r t g r a n t e d t h e 

appl ica t ion on 17 J a n u a r y 1997. Amendée! g r o u n d s 3 to 5 r ead as follows: 

"(3) The linding-of the first-instance court that the sanction that was imposed on the 

applicant by the Public Service Commission was not exeessively onerous and dis 

proportionate lo the gravity of the offence committed and/or that the Public Service 

Commission took l'ully into account the mitigating circumstances during the 

considération of the sanction and/or did not exercise its discretionary power in breach 

of procédure in determining the sanction is erroneous. 

According to Article 12 § 3 of the Constitution, the law cannot provide l'or a penalty 

that is disproportionate lo the gravity of the offence. The above constitutional 

requirement introduc.es in Cyprus the principle of proportionality, according to which 

there must be a connection (reasonable relation) between the measure taken and the 

intended purpose; the measure is proportionate only if it is necessary in relation to the 

facts of the case. 

Despite the fact that during the assessment of the penalty the criminal court as well 

as the administrative body took into account and acceptée! a séries of mitigating 

circumstances, and in particular that the applicant did not obtain any material gain, 

the sanction which was finally imposed on him is the heaviest sanction provided by law. 

This is a sufficiently serious breach of the principle of proportionality, which was 

introduced by Article 12 § 3 of the Constitution and is applied in Cypriot jurisprudence 

and the practice of law itself, particularly in the interprétation of Article 23 of the 

Constitution. It also constitutes an act beyond the extrême limits that defîne the 

Iramework ol actions of the administration when exercising ils discretionary power. 

(4) The linding of the court lhat the Public Service Commission imposed the 

sanction of dismissal on the applicant correcte/ and lawfully and without exceeding the 

limits of its discrétion is erroneous. 

The principle of a sanction that is not disproportionate to the gravity ofthe offence and 

the principle ol proportionality during the assessment of the sanction in administrative 

proceedings ccrlainlv define the framework and/or limits of the administrative authority 

ofthe administrative body. 

The fact that the administrative body adoptée! and/or took into account the serious 

mitigating circumstances in favour of the applicant during the assessment ol the 

sanction, but cl ici not avoiel imposing the heaviest sanction provided for by law, is an act 

that lies beyond the extrême limits of the exercise of its discretionary power. 

(5) The linding of the first-instance court that the loss of the applicant's pension 

rights is not contrary to Article 23 §§ 1 and 2 of the Constitution is erroneous." 

18. In his o p e n i n g addres s on 14 S e p t e m b e r 1998, t he app l i can t ' s 

lawyer, M r Efs t a th iou , s t a t e d t h a t hc would only dea l w i th t he th i rd and 

four th g r o u n d s of t he appea l . In pa r t i cu l a r , accord ing to the Verbat im 

record of the h e a r i n g on t h a t d a t e , t he following e x c h a n g e te:>ok place 

b e t w e e n the app l i can t ' s lawyer and the S u p r ê m e C o u r t : 

http://introduc.es
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"Mr Efstathiou: ... 

I will be very brief. Essentially, I will only deal with grounds 3 and 4 of the appeal. 

Judge Chtysostomis: Do you withdraw the others? 

Mr Efstathiou: Indeed, I do. 

The Court: The remaining grounds of appeal are dismissed and we shall hear your 

position on grounds 3 and I. 

Mr Efstathiou: I will not deal with thèse grounds, because ground 1 is badly worded, 

while ground 2 is covered by grounds 3 and 4. 

The penalties that can be imposed by the court are listed in section 79(1) of 

Law no. 33/67. Thèse penalties go from (a) to (j), which means that ten différent 

disciplinary sanctions can be imposed according to the gravity of the offence, each 

one more severe than the previous one, while the maximum sanction is dismissal. 

Section 79(7) states that dismissal entails the loss of ail enti t lements upon discharge. 

I shall deal wilh the amender! grounds 3 and 4, and thus ground 5 emanat ing from 

them, 

Judge Chtysostomis: Will you deal with grounds 3 and 4 as a whole? 

Mr Efstathiou: As a whole and the conséquences thereof. 

We cannot, therefore, and with ail due respect to the court that delivered the 

judgment, aeeept that this Court cannot, in fact, intervene in the décisions of the 

Public Service Commission, when thèse deal with issues of sanction. It would, indeed, 

be extraordinary if this Court were compétent to address the décisions of criminal 

courts, but not compétent to address and examine whether the commission, which is a 

disciplinary court, exceeded the limits of its discretionary power. Nol only would this be 

completely alien to the organisation and construction of the jurisprudence, it would also 

be extraordinary, because a court could intervene - and I ain not saying that it would 

intervene on appeal, no it is not that. Given that the Court intervenes, whyshouldn' t it 

- even more so - intervene there? 

Judge Chtysostomis: On the issue of disciplinary sanctions. 

Mr Efstathiou: 

When you examine the case, I plead with you lo take into account the fact that the 

dismissal o f the appellant resulted in forfeiturc ofhis pension rights. This means that 

the conséquence of his dismissal entailed the additional misfortune of the loss of his 

pension rights, which were a resuit of twenty years of contributions to the State. This 

service of twenty years and more, I submit with respect, créâtes for the appellant 

parallel rights to receive a pension, autonomous rights which are based on a légal 

framework that is independent and autonomous in comparison to other législative 

régulations. The création of public servants ' pension funds is regulaled separately and 

is created through deducting pari of their émoluments. Thus, by imposing this sanction 
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on the appellant, other parallel and autonomous rights were infringed, which should not 

cscape the attention o f t h e Suprême Court of Cyprus. Thèse are acquired rights to 

which an employée is entitled to for every month of offering his service to the State, in 

parallel with the right to acquire the payment o f a salary. For every month of work, he 

receives his salary and also has another enti l lement, which is preserved in order to 

be given lo him when he is discharged, and which al the same time constitutes an 

autonomous right. This is the right every employée has to a pension as part ol bis 

émoluments. He bas another benefit, secret, hidden, but 'activated' from the day he 

leaves the service. 

Consequently, the imposed sanction of dismissal has the following direct consé­

quences, which are ail contrary to constitutional rights and the fundamental prineiples 

of law and jurisprudence. [Firstly, it] renders the sanction particularly onerous and 

reinforces the argument thaï it was disproportionate to the gravity of the offence, 

which apart from constituting an abuse of discretionary power, violâtes Article 12 § 3 

of the Constitution, which states that a penalty shall not be disproportionate to the 

gravity ofthe offence. 

Secondly, it dénies the applicant's right of property by which he is entitled to a pension 

for which he was has contributed part of his salary. The new Law no. 1/90 contains a 

revised section 79, which represents a somewhat incomplète régulation of this issue. 

Namely, when a public servant is dismissed, a pension is paid to his dépendants as 

ihougb he had died. This is unpleasant, but represents a solution that was found and 

agreed upon at the t ime. 

J u d g m e n t was rese rved . 

19. In the m e a n t i m e , one of the m e m b e r s of the bench h e a r i n g the 

case was a p p o i n t e d Min i s t e r of Defence , and the S u p r ê m e C o u r t dec ided 

to r e o p e n the p roceed ings . T h e appea l was h e a r d for a second t ime on 

9 J u l y 1999. T h e Verbat im record o f t h e h e a r i n g r eads as follows: 

"Mr Efstathiou: Your Honours, the facts of this case are, in simple terms, as follows: 

I will deal with grounds 3 and 4 o f the appeal and grounds 5 and 3 emanat ing from 

them. I will deal with ail of them ... 

Ms Koursoumba: In the previous court session, grounds 1, 2 and 5 were withdrawn. 

Mr Efstathiou: Indeed, as I bave said. 

Judge Konstantinidis: For the sake of order, I see in the transcript of the previous 

hearing that you have withdrawn ail the grounds of appeal, apart lrom 3 and 4. 

Mr Efstathiou: Indeed. 

In closing, we conclude that the appellant 's twenty and more years of service have 

brought about pension rights - independent rights that are based on a légal structure 

which is independent and autonomous compared to other législative régulations. 

Everyone contributes to the création of the capital o f the pension; the government also 
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contributes; it is pari of the employee's émolument. This sanction ... according to 

section 79(7) [entails the loss of ail retirement benefits]. 

Therefore, the imposition ofthe sanction of dismissal, the direct conséquence ol which 

is the forfeiture of pension rights, has légal conséquences that violate constitutional 

principles, essential rights and the case-law. The sanction is therefore partie ularlv 

onerous. 

Judge KonstarUinidis: You also clarifiée! it lasl time. but wc- must bring up the subject 

once more. We must realise that there is no issue of constitutionality ofthe law itself bu I 

that the subject is being discussed within the framework ol the position you are 

advocating, that it was not reasonably permissible to impose suc h a sanction. 

Mr Efstathiou; Because this is also a conséquence of that. Il is so. The imposition of 

the sanction exceeded (he limits of the exercise of discretionary power and violaled the 

constitutional principle of Article 12 § !î that the penalty should not be disproportionate 

to the gravit y ofthe offence. Thus, the principles of law, the principles of proportionality, 

the principles of not exceeding the extrême limits of discretionary power and of respect 

for the appellant's vested rights have been violaled. I have told you ail this before." 

20. J u d g m e n t was del ivered on 20 J u l y 1999, d i smiss ing the appea l . 
T h e S u p r ê m e Cour t held as follows: 

The first-instance court held that the sanction of dismissal imposed on the appellant 

by the Public Service Commission was jusl and lawful and within the bounds ol ils 

discrétion. Also. it stated that the commission had considered the various mitigating 

circumstances in favour of thc applicant before it reached a décision, and that its 

discretionary power did not concern the issue of the appellant 's pension, but only the 

mat ter of the sanction. Thc forfeiture of the appellant 's enti t lements following 

discharge was. under the same Law, a conséquence of the sanction imposed on him. 

In thc end, the appeal was limited to two grounds, which are stated in thc amendée! 

notice of appeal and which arc the following: 

' (I) The court 's finding that the sanction imposée! on the appellant by the Public 

Service Commission was not excessively onerous and disproportionate to the gravit y 

o f t h e offence and/or that the Public Service Commission did take the mitigating 

circumstances into account in their considération o f the sanction and/or thaï it did 

not exercise ils discretionary power in breach of procédure in delermining the 

sanction is erroneous. 

(2) The court 's finding that the sanction of dismissal imposed on the appellant by 

the Public Service Commission was just and lawful and within the limits of its 

discretionary power is erroneous. ' 

Thc position ofthe appellant 's lawyer is that the principles of law relevant to criminal 

proceedings are implementecl analogously in disciplinary proceedings. Whilst t he 

commission acceptée! thc existence ol mitigating circumstances in the case under 

examination, such as the appellant's long service in the Cypriot struggle for libération 

and the Coopérat ive Movement, and the fact that there was no malerial gain for him 

personally, it nevertheless imposed the heaviest sanction on him, rather than a sanction 

of, for example, compulsory ret irement, which would also have resulted in his removal 

from service. The appellant stated thaï the sanction of dismissal was excessively onerous 
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and disproportionate to the gravity of the offence and claimed thaï the principle of 

proportionality had been infringed, and thus argued that the commission had exceeded 

the extrême limits o f its margin o f discrétion. In clarifying this position, he slated that 

he did not request the Court to change the case-law and interfère with the sanction 

imposed, but to déclare the décision null and void on the ground that il exceeded the 

extrême limits of the commission^ margin o f discrétion. 

The respondent's lawyer conlended that the judgment of the first-instance court was 

just and challenged the claims o f the appellant's lawyer by arguing that the Suprême 

Court does not have the authority to interfère in matters o f sanction, unless the 

disciplinary body had clearly exceeded the extrême limits o f its margin o f discrétion. 

She also stated that the assessment of the facts and I lie severity ol the sanction were 

beyond the jurisdiction of the Suprême Court . 

We conçue with the opening address o f the respondent's lawyer. In (act, it has been 

established, under Article 146 of the Constitution, that the Administrative Court is not 

compétent, amongsl other things, to détermine the severity o f a disciplinary sanction. 

The first-instance court, on examining the issue o f the discretionary power o f the 

commission, stated the following on page 9 o f its judgment : 

'Having earelully examined the case file, as well as the relevant Verbatim record, 

where the ratio decidendi and the statement of reasons are included in détail, I judge 

that the Public Service Commission imposed the sanction o f dismissal on the 

applicant just K and lawfully, without exceeding the limits o f its discretionary power. 

The Publie Service Commission, as it is explicitly reporled in the relevant transcript 

(see Appendix H o f the Plea) took into account the applicant's varions mitigating 

circumstances before reacbing a décision. The Public Service Commissions 

discretionary power was not related to pension issues, but only to the matter of the 

sanction. The sanction imposed on the applicant enlailed, according to the same Law, 

the forfeiture of ail his enti t iements upon discharge.1 

Tins conclusion ofthe first-instance court is correct. The commission chose to impose 

the severest sanction. This décision was within ils jurisdiction. It bas not been 

demonstrated that the commission did not act within the extrême limits of its margin 

of discret ion, either due to the fact that it acted irrationally or duc lo [he fact that it 

acted in breach ol the principles o f good administration, the latter including the 

principle of proportionality, on which the appcllant's lawyer has essentially based his 

case. 

The fact that the Public Service Commission imposed the severest sanction provided 

for by the relevant law even though il had established the existence of mitigating 

circumstances does not demonstrate that it did not act within the extrême limits of its 

margin of discrétion. Evidently, as shown by its décision, it deemed that, despite the 

existence of mitigating circumstances, the serious nés s and the effects of the offence 

were such that it was justified in imposing the severest sanction provided for by law. 
This follows from the commissions décision, in which, while highlighting the 

seriousness of the offences, it also referred to parts of the décision of the criminal 

court. Below is a quote from the Public Service Commission's décision: 

T h e Commission has no other choiee but to eonsider the offences, on the grounds 

of which the public servant in question was sentenced to prison, as being o f t he 

graves t nature. As the judge who tried the case aptlv said: 
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"The one and only aim ofhis actions was to promote himself as a person who 
could easily solve ail of the problems on the island due to the linancial strength of 
the Co-operalive Movement, which he claimed to have founded himself. I should, al 
this point, underline the fact that he was managing the resources o f the Mutual 
Fund as though they were his private property. However, he had no right to use 
the Fund's resources for purposes other than those for which the Coopérat ive 
Institutions had entrusted him with signiiicant sums of money. 

Mis had failli is also évident, amongst other things, in the fact that he took great 
care to conceal the source of the funds whenever he made payments for purposes 
other than those for which he had been entrusted with the money. He viewed the 
Fund an inexhaustible source of resources that allowed him to be popular with 
those in positions of power as well as lus friends. 

The fact that large sums of money were given away to charities does not 
exonerate the défendant from responsibilitv for his actions. Philanthropie acts 
using funds provided by others do not constitute charity al ail, but are merely acts 
of exploitation and self-promotion."' 

Following this and prior lo reaching a décision on the sanction to be imposed, the 
commission also stated the following: 

'A high-ranking officiai who shows such disregard for his responsibihties and duties 
as in the présent case and who, addilionally, so openly violâtes the law and/or the 
régulations of service in order to promole himself as a benefaclor of society places 
himself out o f the public service.' 

For ail the above reasons, the appeal is dismissed wilh ail expenses to be paid by the 
appellant." 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

21 . At the m a t e r i a l t ime , the re levant pa r t s of sect ion 79 o f t h e Public 
Service Law (no. 33/67) read as follows: 

" I . In accordance with the présent Law, the following disciplinary penalties may be 
imposed: ... 

(a) reprimand 

(b) severe reprimand 

(c) disciplinary transfer 

(d) interruption of annual salary increase 

(e) suspension of annual salary increase 

(f) pecuniary penalty which cannot exceed three months ' salary 

(g) réduction in the salary scales 

(h) réduction to the ranks 

(i) compulsory ret irement 

(j) dismissal. 

7. Dismissal entails the loss of ail retirement benefits." 
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22. A revised vers ion of sect ion 79(7) of the Law is now in force in 

Cyprus and provides as follows: 

"Dismissal emails the loss of ail retirement benefits. Il is understoocl that a pension is 
paid to the vvife or dépendent children, if any, of a publie servant who was dismissed as 
though he had died on the date of his dismissal and which will be caleulated on the basis 
ofhis actual years of service." 

23. U n d e r t he provisions of the Public Service Law, t he du t i e s and 

responsibi l i t ies for pos ts in t he public service a rc set out in t he re levant 

" schemes of service" , approved by the Counci l of Min i s t e r s . Accord ing 

to t he s c h e m e of service for t he post of Gove rno r of t he D e p a r t m e n t 

of Co-opera l ive D e v e l o p m e n t held by the app l i can t , the du t i e s and 

responsibi l i t ies were as follows: 

' 'Management of the Department of Coopérat ive Development and responsibility for 
the promotion, development and order Iv opération ofthe Co-operative Movement in the 
island. Exercise of the power and duties provided by the relevant laws and régulations. 
Adviser to the Minister of Finance on co-operative matters . Represents the Co-operative 
Department in various committees and bodies. Performance of any other duties which 
may be assigned to him." 

24. A public s e rvan t ' s e n t i t l e m e n t to a pens ion is gove rned by the 

Republ ic ' s Pens ions Law, C h a p t e r 3 1 1 . Sect ion 6 of this Law, which was 

in force at the t i m e o f t h e app l i can t ' s d ismissa l , provided tha t no pens ion , 

g r a t u i t y or o l h e r a l lowance shall be g r a n t e d except upon r e t i r e m e n t from 

the publ ic service in one of the cases specifically e n u m e r a t e d . Sect ion 6(f) 

re fer red to " t he case of t e r m i n a t i o n of e m p l o y a i e n t in the public in te res t 

as provided in this Law", t ha t is section 7 of t he Law, which in t u r n 

provided as follows: 

"Where an officer's service is terminâted by the Council of Ministers on the ground 
that, having regard to ihe conditions ol" the public service, the usefulness of the officer 
thereto and ail the other circumstances of the case, such termination is désirable in the 
public- interest, and a pension, gratuity or other allowance cannot otherwise be granted 
to him under the provisions of tins Law, the Council of Ministers may, if they think lit. 
grain such pension, gratuity or other allowance- as they think just and proper, not 
exceeding in amount that foi- which the officer would bc- eligible if he retirée! from the 
public service in the circumstances deseribed in paragraph (e) of section 6 of this Law." 

25. Unt i l 1967, sect ion 5(1) of C h a p t e r 311 provided as follows: 

"No officer shall have an absolute right to compensation for past services or to 
pension, gratuity or other allowance; nor shall anything in this Law affect the right of 
the Crown to dismiss any other officer at any time and without compensation." 

Th i s sect ion was r epea led by Law no. 9/1967, which c a m e into force on 

1 April 1967. 
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F u r t h e r m o r e , sect ion 3(1) o f t h e s a m e Law, which reacl: 

"Pensions, gratuilies and other allowanccs may be granted by the Governor in 

accordance with the régulations contained in the Schedule to this Law to Officers who 

have been in the service under the Government of Cyprus ..." 

was a m e n d c d by Law no. 9/1967 by rep lac ing the worcl " m a y " with the 

word "shal l" . 

Régu la t ion 4, issu r cl u n d e r C h a p t er 3 1 1. which provided: 

"Subject to the provisions of the Law and of thèse Régulations, everv office r holding a 

pensionable office under the Government of Cyprus, who lias been in the service under 

the Government of Cyprus in a civil capacity for ten years or more, may be granted on 

retirement a pension at the annual raie of one six-hunclredt h o f h i s pensionable 

émoluments for each complète mont h of his pensionable service." 

was also amendée! by Law no. 9/1967 by rep lac ing thc word " m a y " with 

t he word "sha l l " . 

26. Ar t ic le 166 § 1 o f t h e C o n s t i t u t i o n r eads as follows: 

"There shall be cliarged on the Consolidated Fund, in addition to any grant, 

rémunération or other money s charged by any other provision of this Constitution or 

law 

(a) ail pensions and gratuilies for which ihe Republic is Uable ..." 

27. Art ic le 169 § 3 o f t h e C o n s t i t u t i o n r eads as follows: 

"Treatics, conventions and agreements concluded in accordance with the foregoing 

provisions of this Article shall have, as from their publication in the officiai Gazette of 

the Republic, superior force to any municipal law on condition that such treatics, 

conventions and agreements are applied by the other party therelo." 

28. T h e re levant pa r t s of Art ic le 23 o f t h e C o n s t i t u t i o n read as follows: 

" I. Fvery person, alone or jointly with others, has the right to acquire, own, possess, 

enjoy or dispose of any movable or immovable property and has the right to respect for 

such a right. The right ofthe Republie to underground water, minerais and antiquities is 

reserved. 

2. No deprivalion or restriction or limitation of any such right shall be made except 

as provided in this Article. 

3. Restrictions or limitations which are absolutely necessary in the interests of public 

safety or public health or public morals, or town and country planning or thc 

development and use of any property for the promotion of the public benefit or for the 

protection of the rights of others, may be imposed by law on the exercise of such a right. 

Jusl compensation shall be promptly paid for any such restrictions or limitations 

which matcrially decrease the économie value of the property; in case of disagreement, 

such compensation is to be determined by a civil court. 

4. Any movable or immovable property or any right over or interest in any such 

property may be compulsorily acquired by the Republic, or by a municipal corporation or 

by a Communal Chamber for educational, religious, charitable or sporting institutions, 

bodies or establishments within its compétence and only from the persons belonging to its 
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respective community, or by a public corporation or a public utility body on which such a 

right has been i onlerred by law and only -

(a) lor a purpose which is to the public benelit and shall be specially provided by a 

gênerai law for compulsory acquisition which shall be enacted within a year from the 

date of the coming into opération of this Constitution; 

(b) when such purpose is established by a décision of the acquiring authority and 

made under the provisions of such law stating clearly the reasons for such acquisition; 

(c) upon payment in cash and in advance of just and équitable compensation, to be 

determined in case of disagreement by a civil court. 

29. T h e re levan t p a r t s of Art ic le 146 of t he C o n s t i t u t i o n r ead as 

follows: 

" 1 . The Suprême Constitutional Court shall have exclusive jurisdiction to adjudieate 

linally on a recourse made to it on a complaint that a décision, an act or an omission of 

any organ. authority or person, exercising any executive or administrative authority is 

contrary to any ofthe provisions of tins Constitution or of any law or is made in excess or 

in abuse of powers vested in such organ or authority or person. 

2. Such a recourse may be made by a person whose any existing legitimate interest, 

which be has either as a person or by virtue of being a member of a Community, is 

adverse k .nul direct l\ affected b\ such décision m acl or omission. 

'i. Such a recourse shall be made within seventy-five days of the date when the 

décision or act was published or. if not published and in the case of an omission, when 

il ( .nnr lo the knowlrdge of the person making the recourse. 

4. Upon such a recourse the Court may, by its décision 

(a) confirai, either in whole or in part, such décision or act or omission; or 

(b) déclare, either in whole or in part, such décision or act to be null and void and of 

no effect whatsoever; or 

(c) déclare that such omission, either in whole or in part, ougbt nul to have been 

made and that whalever bas been omitted should have been performed. 

â. Any décision given under paragraph 4 of this Article shall be binding on ail courts 

and ail organs or authorities in the Republic and shall be given effect to and acted upon 

by the organ or authority or person concerned. 

30. T h e appl ican t a t t a c h e d to his fu r the r observa t ions on the mer i t s 

(da ted 8 J a n u a r y 2002) in reply to t he G o v e r n m e n t ' s observa t ions a 

d o c u m e n t e s t ab l i shed by the Pancyp r i an Public E m p l o y é e s ' T r a d e Union 

on 7 J a n u a r y 2002, in which the following is specified: 

"Il is a well-known fact that the pension constitutifs an intégral part ofthe cmploy-

ment contract that the Cyprus government offers to ail of its employées, namely civil 

servants. 



302 AZINAS v. CYPRUS JUDGMENT 

This is a harcl-earned right that the unions have secured over the years and the 

government has undertaken to pay such a pension as part o f the employment contract. 

This can also be seen from the schemes of service that the government has. 

A civil service position is accompanied by a compulsory retirement scheme, which 

consists of receiving certain retirement benefits at the end of one's employment, which 

inciude a monthly pension and a lump sum. 

This is part of the overall employment paekage the government undertakes to 

provide, and civil servants contribute with their years of service and by having a certain 

amount deducted from their salary by way of taxes. This package is based on the 

employment relationship and the government has undertaken to finance it and provide 

it at the end of an employee's career." 

T H E L A W 

I. S C O P E O F T H E GRAND C H A M B E R ' S J U R I S D I C T I O N 

3 1 . T h e app l ican t s u b m i t t e d t h a t the power to refer a case to the 

G r a n d C h a m b e r in acco rdance wi th Art ic le 43 of t he Conven t i on was 

l imi ted . Such a re fe r ra l was an exccpt iona l p rocédura l s t ep , and the 

C o u r t ' s j u r i sd ic t ion had to be exerc ised carefully. In the p r é s e n t case , 

only one of the t h r e e g rounds re l ied on by the G o v e r n m e n t for r e fe r r ing 

t he case qualifiée! for review u n d e r Art ic le 43 § 2, n a m e l y t he g r o u n d 

r e g a r d i n g the C o u r t ' s j u r i sd i c t ion ratione temporis. In effect, he c o n t e n d e d , 

it was c lear from the e m p h a s i s t he G o v e r n m e n t pu t on the t h r e e po in t s in 

t he i r r e q u e s t for re fe r ra l t ha t l he most i m p o r t a n t one was t h a t of the 

jur isdic t ion ratione temporis. Th i s was t he only g r o u n d which ra i sed a 

ques t i on affecting t he i n t e r p r é t a t i o n or appl ica t ion of the C o n v e n t i o n or 

t h a t could be said to ra ise a se r ious issue of g ê n e r a i i m p o r t a n c e for the 

pu rposes of Art ic le 43 o f t h e Conven t i on . 

32. T h e C o u r t cons iders t h a t it is now wcl l -cs tabl ishcd case- law tha t 

" t he ca se" re fer red to the G r a n d C h a m b e r necessar i ly e m b r a c e s ail 

aspec ts of the appl ica t ion previously e x a m i n e d by the C h a m b e r in ils 

j u d g m e n t , t he scope of i ts j u r i sd i c t ion in " t he ca se" be ing l imi ted only by 

the C h a m b e r ' s décis ion on admiss ibi l i ty . Th i s does not m e a n , however , 

t h a t t he G r a n d C h a m b e r m a y not also e x a m i n e , w h e r e a p p r o p r i a l c , 

issues r e l a t i ng to t he admiss ib i l i ty o f t h e appl ica t ion in the s a m e m a n n e r 

as this is possible in n o r m a l C h a m b e r p roceed ings , for c x a m p l e by v i r tue 

of Art ic le 35 § 4 in fine o f t h e Conven t i on (which e m p o w e r s the C o u r t to 

"re ject any app l ica t ion which it cons iders inadmiss ib le ... a t any s t age of 

the p roceed ings" ) , or w h e r e such issues have been j o ined to t he m e r i t s or 

w h e r e they a r e o the rwise r e l evan t a t t he m e r i t s s tage (see K. and T. 

v. Finland [ G C ] , no. 25702/94, §§ 140-41, E C H R 2001-VII, and Perna 

v. Iialy [ G C ] , no. 48898/99, §§ 23-24, E C H R 2003-V). T h u s , even at the 

m e r i t s s t age and subject to Rule 55 of the Rules of C o u r t , t he C o u r t m a y 



AZIXAS v. CYPRUS JUDGMENT 303 

r econs ide r a décis ion to déc la re a n appl ica t ion admiss ib le vvhere it con-

c ludcs tha ï it should have been dec la red inadmiss ib le for one ol the 

reasons given in t he first t h r e e p a r a g r a p h s of Art ic le 35 of the Con­

vent ion (see, mutatis mutandis, Odièvre v. France [ G C ] , no. 42326/98 , § 22, 

E C H R 2003-HI) . 

33 . Th i s be ing so, t he scope o f t h e case before the G r a n d C h a m b e r is 

not l imi ted in the way sugges ted by the app l i can t . 

II. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N S 

Non-exhaustion of domestic remédies 

/. The Government's submissions to the Grand Chamber 

34. In t he i r r e q u e s t for the refer ra l o f t h e case to the G r a n d C h a m b e r 

and , subsequen t ly , in the i r obse rva t ions , t he G o v e r n m e n t r e i t e r a t e d the 

object ion they had p l e a d e d before thc C h a m b e r as to the non -exhaus t i on 

of d o m e s t i c r e m é d i e s . T h e y u n d e r l i n e d t h a t t he app l ican t express ly with-

d r ew the a l l éga t ion of a violat ion ol a p rope r ty r ight which was never 

ra i sed , a r g u e d or ad jud ica ted upon , even in the r e m o t e s t way. T h e appli­

cant re fe r red to t he r e t i r e m e n t benef i t s only in t he con tex t of cha l l eng ing 

d i smissa l as a d i s p r o p o r t i o n a t e sanc t ion . T h u s , t he S u p r ê m e C o u r t did not 

in subs t ance dea l wi th or have the o p p o r t u n i t y of dea l ing wi th an al leged 

p rope r ty violat ion. However , before t he S u p r ê m e C o u r t , cons t i tu t iona l 

m a t t e r s m u s t be specifically ra ised a n d p l eaded by t hc pa r ty concerned ; 

they a r e no t e x a m i n e d by the cour t proprio motu. T h e C h a m b e r a p p e a r e d 

to have m i s u n d e r s t o o d the n a t u r e of the p roceed ings in the domes t i c 

cour t s . T h e issue of non -exhaus t i on was a real ques t i on of admissibi l i ty 

and the C o u r t was e m p o w e r e d u n d e r Art ic le 35 § 4 to dea l wi th it at this 

s t a g e . 

2. The applicant 's submissions to the Grand Chamber 

35 . T h e app l ican t m a i n t a i n e d t h a t t h e q u e s t i o n of e x h a u s t i o n of 

d o m e s t i c r e m é d i e s had a l ready been se t t l ed by the C h a m b e r in its final 

décis ion on admiss ib i l i ty of 19 J u n e 2001 . T h e G o v e r n m e n t h a d failed to 

ra ise it aga in at t he m e r i t s s t age before the C h a m b e r and it was doubtful 

t ha t they even could have done so. T h u s , t hey w e r e e s t o p p e d from do ing so 

before t he G r a n d C h a m b e r . 

3. The Chamber's décision 

36. In its admiss ib i l i ty décis ion of 19 J u n e 2001 , the C h a m b e r held 

t h a t by cha l l eng ing the legal i ty of t he décis ion of the Publ ic Service 
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C o m m i s s i o n to impose the sanc t ion of d ismissa l , the app l ican t had also 

con t e s t ed , a lbei t implici t ly, the forfei ture of his r e t i r e m e n t pens ion . T h e 

C h a m b e r no ted t h a t the S u p r ê m e C o u r t , s i t t ing as a first-instance cour t , 

had held t h a t the d i sc re t iona ry power of the commiss ion conce rned only 

t h e n a t u r e of the sanc t ion , the loss of r e t i r e m e n t benef i t s be ing the 

n o r m a l c o n s é q u e n c e of t h a t p a r t i c u l a r sanc t ion . T h e S u p r ê m e C o u r t , 

s i t t ing as a cour t of appea l , h a d uphe ld tha t conclusion. Finally, the 

C h a m b e r no ted tha t the app l i can t ' s lawyer had cxpress ly s t a t e d before 

t he S u p r ê m e C o u r t t h a t he m a i n t a i n e d the th i rd a n d four th g r o u n d s of 

a p p e a l , which, in the C h a m b c r ' s view, also covered the l i l th g r o u n d . 

4, The Court 's assessment 

37. As in Odièvre, ci ted above, the G r a n d C h a m b e r is not p rec luded from 

e x a m i n i n g the G o v e r n m e n t ' s object ion of non-exhaus t ion of domes t i c 

r eméd ie s since, in accordance with Rule 55 o f t h e Rides of C o u r t , they 

duly ra ised this object ion a t t he admissibi l i ty s t age before t he C h a m b e r . 

38. Whi lc in the con tex t of m a c h i n e r y for the p ro t ec t i on of h u m a n 

r igh t s the ru le of e x h a u s t i o n of d o m e s t i c r e m é d i e s m u s t be appl ied with 

some d e g r e e of flexibilily and wi thou t excessive fo rmal i sm, it does not 

r e q u i r e mere ly t h a t app l ica t ions shou ld be m a d e to the a p p r o p r i a t e 

d o m e s t i c cour t s and thaï use should bc m a d e ol r e m é d i e s des igned to 

cha l lenge i m p u g n e d décisions which al legedly violate a Conven t ion r ight . 

It normal ly r equ i r e s also tha t the c o m p l a i n t s i n t ended lo be m a d e sub­

sequen t ly a t the i n t e r n a t i o n a l level should have been a i red before those 

s a m e cou r t s , at least in subs t ance and in compl iance wi th the formai 

r e q u i r e m e n t s and t ime- l imi t s laid down in domes t i c law (see, a m o n g 

m a n y o t h e r authori t ies ,Fressoz andRoire v, France [ G C ] , no . 29183/95 , § 37, 

E C H R 1999-1). 

T h e object o f t h e rule on exhaus t ion of domes t i c r e m é d i e s is to allow 

t h e na t iona l a u t h o r i t i e s (p r imar i ly t h e jud ic ia l au tho r i t i e s ) to a d d r e s s t he 

a l l éga t ion m a d e of v io la t ion of a C o n v e n t i o n r ight a n d , w h e r e a p p r o p r i a t e , 

to afford r ed res s before t h a t a l l éga t ion is s u b m i t t e d to the C o u r t (see 

Kuala v. Poland [ G C ] , no. 30210/96, § 152, E C H R 2000-XI) . In so far as 

t h e r e exis ts at na t iona l level a r e m e d y enab l ing the na t iona l cou r t s to 

add re s s , at least in s u b s t a n c e , the a r g u m e n t of violat ion o f t h e Conven ­

tion r igh t , it is t h a t r e m e d y which should be used. If t he compla in t 

p r e s e n t e d before t he C o u r t (for e x a m p l e , unjust if ied in t e r f é rence wi th 

t he r ight of p roper ty ) has not been pu t , e i t h e r explicit ly or in s u b s t a n c e , 

to the na t iona l cour t s w h e n it could have been ra ised in the exercise of a 

r e m e d y availublc lo the app l ican t , the na t iona l légal o rde r bas b e e n 

den ied the o p p o r l u n i t y lo add res s the Conven t i on issue which the rule on 

e x h a u s t i o n of d o m e s t i c r e m é d i e s is i n t e n d e d to give it. It is not sufficient 

t ha t the app l ican t may have, unsuccessfully, exercised a n o t h e r r e m e d v 
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which could have o v e r t u r n e d the i m p u g n e d m e a s u r e on o t h e r g r o u n d s not 

connec t ed wi th t he compla in t of violat ion of a Conven t i on r igh t . It is the 

Conven t i on compla in t which mus t have been a i red at na t iona l level for 

t h e r e to have been e x h a u s t i o n of "effective r e m é d i e s " . It would be 

con t r a ry to the subs id iary c h a r a c t e r of t he Conven t i on m a c h i n e r y if an 

app l i can t , ignor ing a possible C o n v e n t i o n a r g u m e n t , could rely on some 

o the r g r o u n d before the na t iona l a u t h o r i t i e s for cha l l eng ing an 

i m p u g n e d m e a s u r e , but t h e n lodge an app l ica t ion before the Cour t on 

the basis of t he C o n v e n t i o n a r g u m e n t (see Van Oosterwijck v. Belgium, 

j u d g m e n t of 6 N o v e m b e r 1980, A Séries no. 40, pp. 16-17, §§ 33-34). 

39. T h e C o u r t notes t h a t t he Conven t i on forms an in tégra l pa r t o f t h e 

Cypriot légal System, whe re it t ake s p r ecedence over any con t r a ry 

provision of na t iona l law (Article 169 § 3 of the C o n s t i t u t i o n - sec 

p a r a g r a p h 27 above) . It f u r the r no tes t h a t Art ic le 1 of Protocol No. 1 is 

d i rect ly appl icable wi th in t he Cypr io t légal System. T h e app l i can t could 

the re fore have rel ied on tha t provision in the S u p r ê m e C o u r t or on 

a r g u m e n t s to t he s a m e or like effect b a s e d on d o m e s t i c law, namely , 

Art ic le 23 o f t h e C o n s t i t u t i o n which g u a r a n t e e s t he r ight of p r o p e r t y (see 

p a r a g r a p h 28 above) , and compla ined of a violat ion thereol in bis case. 

40. However , t he app l ican t did not c i te Art ic le 1 of Protocol No. 1 

before t hc S u p r ê m e C o u r t s i t t ing as a cour t of appea l . Even if in the Hllh 

g r o u n d o f t h e not ice of appea l to the S u p r ê m e C o u r t it was p l eaded tha t 

t he forfei ture of t he r e t i r e m e n t benef i t s u p o n the app l i can t ' s d iscipl inary 

d ismissa l v iola ted t he r ight of p r o p e r t y u n d e r Ar t ic le 23 o f t h e Cons t i t u ­

t ion, counse l for t he app l ican t express ly w i t h d r e w t h a t g r o u n d , a long 

wi th two o t h e r s , a t the first h e a r i n g o f t h e appea l on 14 S e p t e m b e r 1998. 

T h e S u p r ê m e C o u r t i m m e d i a t e l y d i smissed the w i t h d r a w n g r o u n d s and 

p roceeded to hea r counsel on the r e m a i n i n g two g rounds only, n a m e l y 

the th i rd and four th , in which it was m a i n t a i n e d tha t , by impos ing the 

sanc t ion of d ismissa l which involved the forfei ture of t he app l i can t ' s 

pens ion , desp i t e t he m i t i g a t i n g c i r c u m s t a n c e s in favour o f t h e app l ican t , 

the Publ ic Service C o m m i s s i o n had not lawfully exerc ised its d i sc re t ionary 

power (see p a r a g r a p h s 17-18 above) . At t he second h e a r i n g o f t h e appea l 

on 9 J u l y 1999, the S u p r ê m e C o u r t explici t ly e n q u i r e d of the app l ican t ' s 

counse l w h e t h e r he was a r g u i n g uncons t i tu t iona l i ty , and counsel 

t h e r e u p o n reaf f i rmed t h a t he had w i t h d r a w n the first, second a n d fifth 

g r o u n d s a t t he first h e a r i n g and was only a r g u i n g the th i rd and four th 

(see p a r a g r a p h 19 above) . It t r a n s p i r e s from the records o f t h e hea r ings 

before the S u p r ê m e C o u r t t h a t , in b o t h h e a r i n g s , the app l i can t ' s counsel 

r e fe r red to the forfei ture of r e t i r e m e n t benef i t s in o r d e r to show t h a t the 

sanc t ion of d ismissa l was d i sp ropo r t i ona t e ly severe in t h e c i r c u m s t a n c e s 

and t h a t a l igh ter sanc t ion should have b e e n imposed in s t ead . It was for 

th is r ea son tha t t he S u p r ê m e C o u r t never ru led on w h e t h e r t he appl i ­

c a n t ' s d ismissa l v iola ted his p r o p e r t y r ight to a pens ion . 
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4 1 . In s u m , the appl ican t did not provide t he Cypr io t cour t s w i th thc 
o p p o r t u n i t y which is in pr inciple i n t ended to be afforded to a C o n t r a c t i n g 
S t a t e by Ar t ic le 35 of the C o n v e n t i o n , n a m e l y t he o p p o r t u n i t y of add re s -
sing, and t h e r e b y p r e v e n t i n g or p u t t i n g r igh t , t hc p a r t i c u l a r Conven t i on 
violat ion al leged aga ins t it (see, a m o n g o t h e r a u t h o r i t i e s , Guzzardi v. Italy, 
j u d g m e n t of 6 N o v e m b e r 1980, Séries A no. 39, p . 26-27, § 72, and Cardot 
v. France, j u d g m e n t of 19 M a r c h 1991, Sér ies A no. 200, p . 19, § 36) . T h e 
object ion t h a t t h e re levan t "effect ive" d o m e s t i c r e m e d y was not used by 
M r Azinas in the in s t an t case is the re fo re wel l - founded. 

42. C o n s e q u e n t l y , t he app l ica t ion m u s t be re jec ted as inadmiss ib le , in 
acco rdance wi th Art ic le 35 §§ 1 a n d 4 in fine o f t h e Conven t i on . 

43 . In view of this conclusion, it is not necessary for t he C o u r t to 
e x a m i n e the var ious a r g u m e n t s s u b m i t t e d to it conce rn ing the Govern­
m e n t ' s object ion tha t the s u b j e c t - m a t t e r of the appl ica t ion was ou t s ide 
t he C o u r t ' s jur isdict ion ratione lemporis, a n d in p a r t i c u l a r t he Gove rn ­
m e n t ' s a r g u m e n t t h a t it was open to the C o u r t to e n t e r t a i n this object ion 
desp i te t he fact t h a t they wa i t ed unt i l l i l ing the i r observa t ions on j u s t 
sat isfact ion before ra is ing it for t he first t i m e (see Rule 55 o f t h e Rules of 
C o u r t ) . 

F O R T H E S E R E A S O N S , T H E C O U R T 

Rejects by twelve votes to five t h e appl ica t ion as inadmiss ib le . 

D o n e in Engl ish and in F r e n c h , a n d de l ivered at a publ ic h e a r i n g in the 
H u m a n Rights Bui ld ing, S t r a s b o u r g , on 28 Apri l 2004. 

Luzius WlLDIIAliER 
Prés iden t 

Paul MAHONEY 
R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 of t he Conven t i on and Rule 74 § 2 of 
the Rules of C o u r t , thc following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) c o n c u r r i n g opinion of M r W i l d h a b e r j o i n e d by M r Rozakis a n d 
Mrs M u l a r o n i ; 

(b) c o n c u r r i n g opin ion of M r H a d j i h a m b i s ; 
(c) jo in t d i s s en t i ng opin ion of M r C o s t a a n d M r Gar l ick i ; 
(d) d i s sen t ing opinion of M r Ress . 

L.W. 
P . J .M. 
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C O N C U R R I N G O P I N I O N O F J U D G E W I L D H A B E R 
J O I N E D B Y J U D G E S R O Z A K I S A N D M U L A R O N I 

I ag r ée wi th the major i ty t h a t t he appl icant has failed to exhaus t 
d o m e s t i c r e m é d i e s . But given the i m p o r t a n c e o f t h e issues a r i s ing on the 
m e r i t s , I wish to add tha t t h e r e would in my opinion have been no violat ion 
of Art ic le 1 of Protocol No. 1. 

First ly, t he app l i can t ' s pens ion r igh ts did not a m o u n t to a sufficient 
p rop r i e t a ry in te res t in law to a t t r a c t t he appl ica t ion of Art ic le 1 of 
Protocol No. 1. His pension r igh ts as a civil se rvant were non-con t r ibu tory 
and con t ingen t on the fulfilment of ce r t a in légal condi t ions . T h e en t i t le -
m e n t to a pension could be su spended w h e r e a civil se rvant - as in the 
i n s t an t case - was d ismissed from service as a discipl inary sanc t ion 
because of ser ious professional misconduct (s teal ing, b r each of t rus t a n d 
abuse of au tho r i t y ) . U n d e r such c i r cums tances , t he appl ican t had no 
" l eg i t ima te e x p e c t a t i o n " of receiving a pens ion . 

Secondly, even a s s u m i n g t h a t t he app l i can t ' s c n t i t l e m c n t to a pens ion 
a m o u n t e d to a "possess ion" wi th in t he m e a n i n g of Art ic le 1 of Protocol 
No. 1, t he in t e r f é rence wi th t h e en joymen t of t h a t "possess ion" was 
jus t i f ied . Indeed , accord ing lo ex i s t ing case-law, t he r ight to a pens ion 
based on e m p l o y m e n t can in c e r t a i n c i r c u m s t a n c e s be a s s imi l a t ed to a 
p rope r ty r ight , a l t h o u g h in pr inciple it c anno t be i n t e r p r e t e d as en t i t l e -
m e n t to a pens ion of a p a r t i c u l a r a m o u n i 1 . 

In this case, however , the app l i can t , a h i g h - r a n k i n g civil s e rvan t , was 
s en t enced to e igh t een m o n l h s ' i m p r i s o n m e n t on coun ts of s tea l ing , 
b r each of t rus t and abuse of au tho r i ty . T h e Public Service C o m m i s s i o n 
conc luded t h a t he h a d m a n a g e d the r e sou rces of his d e p a r t m e n t as if 
t hey w e r e his p r iva te p r o p e r t y a n d spen t t h e m for purposes o t h e r t h a n 
those o f t h e d e p a r t m e n t . For th is b r each o f t h e spécial bond of t rus t and 
loyalty which is r equ i r ed from a h i g h - r a n k i n g civil s e rvan t he was dis­
missed. T h e fact t h a t t he sanc t ion of d ismissa l b rough t abou t t he for­
fe i ture of t he app l i can t ' s r e t i r e m e n t benef i t s r e su l t ed from an express 
législat ive provision. In my view, the app l ica t ion of this provision in the 
in s t an t case s t ruck a fair and j u s t ba l ance b e t w e e n the p ro t ec t i on of t he 
app l i can t ' s p rope r ty r igh ts a n d the r e q u i r e m e n t s of publ ic service. 

1. See Millier v. Auslria, no. 5849/72, Commission's report of 1 October 1975, Décisions and 
Reports (DR) 3, p. 25; A' v. Auslria, no. 7624/76, Commission décision of 6 July 1977, DR 19, 
p. 100; 7'. v. Sweelen, no. 10671/83, Commission décision of 4 March 1985, DR 42 p. 229; 
Slure Stigson v. Sweden, no. 12264/86, Commission décision of 13 July 1988, DR 57. p. 131; 
Skôrkiewicz v. Poland (dec) , no. 39860/98, 1 June 1999; Domalewski v. Poland (dec) , no. 34610/97, 
ECHR 1999-V; Jankovicv. Croatia (dec) , no. 43440/98, ECHR 2000-X; and, as toenti t lements to 
social benefits, see also Gaygusuz r. Austria, judgment of 6 September 1996, Reports ofjudgments 
and Décisions, 1996-PV, and Koua Poirrez v. France, no. 40892/98, ECHR 2003-X. 
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Accordingly, even if the app l ican t had e x h a u s t e d d o m e s t i c r e m é d i e s , 
t h e r e would have been no viola t ion of Art ic le 1 of Protocol No. 1. 
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C O N C U R R I N G O P I N I O N O F J U D G E H A D J I H A M B I S 

I a g r c c wi th the major i ty j u d g m e n t t h a t t he C o u r t is unab le to cons ider 

the mer i t s of t he case by rcason of the app l i can t ' s fai lure to exhaus t 

domes t i c r e m é d i e s . I neve r the le s s feel it fair, if not necessary , to 

r e i t e r a t e the view I expressed in my minor i ty j u d g m e n t w h e n the case 

was before t he C h a m b e r t h a t , h a d I cons ide red the compla in t admiss ib le , 

t he app l i can t ' s r ight to a pens ion a m o u n t e d to a "possess ion" wi th in the 

m e a n i n g of Art ic le 1 of Protocol No. 1. I ndeed , as in the p r é s e n t case, 

a l t h o u g h the publ ic se rvan t does not m a k e con t r ibu t ions u n d e r the 

pens ion s c h e m e , e m p l o y m e n t is e n t e r e d in to in c i r c u m s t a n c e s involving a 

g ê n e r a i u n d e r t a k i n g and a c o r r e s p o n d i n g expec t a t ion t h a t a pens ion will 

be payable as an i n t ég ra l p a r t o f t h e condi t ions of service. As to w h e t h e r 

t h e r e would have b e e n a violat ion of this r ight , I would still not express a n 

opinion. 
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J O I N T D I S S E N T I N G O P I N I O N O F J U D G E S C O S T A 

A N D G A R L I C K J 

(Translation) 

L T h c p r é s e n t case concerns a h i g h - r a n k i n g Cypriot officiai w i th 

twenty- two years in public service, on w h o m a heavy disc ipl inary pena l t y 

was imposed in 1982 af ter he was s e n t e n c e d to a t e r m of i m p r i s o n m e n t by 

the Nicosia Dis t r ic t C o u r t . T h e pena l ty imposed was d i smissa l and , in 

accordance wi th t he Publ ic Service Law, he was depr ived of ail his 

r e t i r e m e n t benef i t s . 

2. T h e p a t h t a k e n by the appl ica t ion in t he C o u r t is as follows: in J u n e 

2000 it was dec la red par t ly admiss ib le a n d par t ly inadmiss ib le . A year 

l a te r a single compla in t - t ha t conce rn ing the pcaceful en joymenl of 

possessions - was dec la red admiss ib le in t he final décis ion on a d m i s ­

sibility, a f ter a p r e l i m i n a r y object ion ra ised by the G o v e r n m e n t of fai lure 

to exhaus t d o m e s t i c r e m é d i e s was d i smissed . A year on from t h a t , t he 

compla in t was upheld by a C h a m b e r in a j u d g m e n t in which it found a 

violat ion of Ar t ic le 1 of Protocol No. 1. Finally, at t he G o v e r n m e n t ' s re ­

ques t , the case was re fe r red to t he G r a n d C h a m b e r , which, by a major i ty , 

decided in the p r é s e n t j u d g m e n t to déc la re t he appl ica t ion inadmiss ib le 

for fai lure to e x h a u s t d o m e s t i c r e m é d i e s . 

3. W e a re in ihe minor i ty and do not s h a r e ou r co l l eagues ' view t h a t 

t h e r e has been a fai lure to exhaus t d o m e s t i c r e m é d i e s . 

4. W e do not seek h e r e to con tes t the G r a n d C h a m b c r ' s j u r i sd i c t ion to 

allow the object ion even t h o u g h il had been d ismissed in the admiss ibi l i ty 

décision. W h a t e v e r r é se rva t ions one m i g h t have on the subject , 

p a r a g r a p h 37 of t he j u d g m e n t r ight ly States t h a t , in accordance wi th t he 

j u d g m e n t in Odièvre v. France ( [ G C ] , no. 42326/98 , § 22, E C H R 2003-III) , 

the G r a n d C h a m b e r m a y recons ider a décis ion to déc la re an app l ica t ion 

admiss ib le . As a u t h o r i t y for t h a t propos i t ion , t he re levan t p a r a g r a p h in 

Odièvre c i tes Art ic le 35 § 4 o f t h e C o n v e n t i o n ("The C o u r t shall reject any 

app l ica t ion which it cons iders inadmiss ib le u n d e r this Ar t ic le . It may do so 

at any s t age of the p roceed ings" ) . Th i s p r é c è d e n t , which cornes from a 

décision o f t h e G r a n d C h a m b e r o f t h e C o u r t , m u s t be followed. 

5. However , it is our view tha t t he appl ican t did exhaus t d o m e s t i c 

r e m é d i e s . 

6. U n d e r the wel l -es tabl ished case-law of t he Commis s ion a n d the 

C o u r t , the rule r equ i r ing the exhaus t ion of domes t i c r e m é d i e s "accord ing 

to the genera l ly recognised rules of i n t e rna t i ona l law" (see Art ic le 35 § 1 of 

t he Conven t ion , which set ou ts the admiss ibi l i ty c r i t e r i a ) , t hus re l lec t ing 

t h e subsidiary n a t u r e o f t h e System of E u r o p e a n h u m a n r igh t s p ro tec t ion , 

con ta ins two r e q u i r e m e n t s : 
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(a) the appl ican t m u s t have m a d e use o f t h e r e m é d i e s afforded by the 

légal System o f t h e r e s p o n d e n t S t a t e ; a n d 

(b) the appl ican t m u s t have ra ised, at least in substance, the compla in t s 

he or she i n t e n d s to refer to the C o u r t (see, a m o n g m a n y o t h e r a u t h o r ­

it ies, Guzzardi v. Italy, j u d g m e n t of 6 N o v e m b e r 1980, Séries A no. 39, 

pp. 26-27, § 72). 

7. T h e fact t h a t the C o u r t only r equ i rc s compla in t s to have b e e n ra ised 

in subs t ance is not indicat ive of any laxity on its pa r t , even t hough , as 

Professor Sudre has correc t ly no ted : " t he E u r o p e a n C o u r t has in te r -

p r e t e d the e x h a u s t i o n rule in a way t h a t favours the v ic t im" (Droit 

européen et international des droits de l'homme, P U F , 2003, p . 538) . Implici t in 

the genera l ly recognised rules of i n t e r n a t i o n a l law, pa r t i cu la r ly whe re 

h u m a n r igh ts cour t s a re conce rned , is t he not ion t h a t t he ru le of e x h a u s ­

t ion of d o m e s t i c r e m é d i e s m u s t be appl ied wi th "a ce r t a in d e g r e e of 

flexibility and wi thou t excessive r e g a r d for m a t t e r s of f o rm" (see, a m o n g 

o t h e r a u t h o r i t i e s , Guzzardi, c i ted above, p . 26, § 72, in which the C o u r t 

clearly re jec ted the I ta l ian G o v e r n m e n t ' s a r g u m e n t tha t the not ion of a 

r e m e d y exerc ised "in s u b s t a n c e " would be " e x t r e m e l y a m b i g u o u s " and 

signify a n "cc top lasm of a r e m e d y " ) . T h e C o u r t has on n u m e r o u s 

occasions d ismissed object ions of failure to e x h a u s t d o m e s t i c r e m é d i e s 

w h e r e it has found t h a t the compla in t had been ra ised in the d o m e s t i c 

cour t s "in s u b s t a n c e " (see , a m o n g o t h e r a u t h o r i t i e s , Castells v. Spain, 

j u d g m e n t of 23 April 1992, Sér ies A no. 236, p. 20, § 32; Botten v. Norway, 

j u d g m e n t of 19 F e b r u a r y 1996, Reports of Judgments and Décisions 1996-1, 
p . 140, § 36; and also Fressoz and Roire v. France [ G C ] , no. 29183/95 , § 39, 

E C H R 1999-1. In this l a t t e r j u d g m e n t , the C o u r t accep ted t h a t " f reedom 

of express ion was in i ssue , if only implici t ly, in t he p roceed ings before the 

C o u r t of C a s s a t i o n " ) . 

8. In the p r é s e n t case , it is c o m m o n g r o u n d t h a t M r Azinas m a d e use 

of t he légal r e m é d i e s afforded by the Cypr io t légal System, since he 

cha l l enged the disc ipl inary pena l t y (dismissal , wi th loss of r e t i r e m e n t 

benefi ts) in t he S u p r ê m e C o u r t a n d s u b s e q u e n t l y a p p e a l e d to the s a m e 

cour t , s i t t ing as a cour t of appea l . T h e sole issue, the re fo re , is w h e t h e r 

t he compla in t of a b r e a c h of his r ight to t he peaceful en joyment of his 

possessions was ra i sed a t least in s u b s t a n c e . 

9. In his appea l aga ins t the first j u d g m e n t , the appl icant lodged five 

g rounds of appea l wi th t he S u p r ê m e C o u r t , in the fifth of* which he a rgued 

tha t the forfei ture of his r e t i r e m e n t benefi ts c o n t r a v e n e d Art ic le 23 of the 

Cons t i t u t ion . A l lhough not ident ical to Art ic le 1 of Protocol No. 1, Art ic le 23 

o f t h e Cons t i t u t i on does afford like pro tec t ion o f t h e r ight of p rope r ty and to 

peaceful en joyment of possessions in substance. In this g round of appea l , the 

appl icant expressly con tes ted the S u p r ê m e C o u r t ' s finding in its first 

j u d g m e n t t h a t t he loss of r e t i r e m e n t benefi ts did not con t ravene Art icle 23 

o f t h e Cons t i t u t i on . T h e r e f o r e , t he compla in t based , in s u b s t a n c e , on the 
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r ight t o p r o t e c t i o n of p r o p e r t y (as g u a r a n t e e d b y Art ic le 1 of Protocol No. 1) 

was ra ised both a t first ins tance a n d on appea l . 

1(1. Il is t r u c tha t in his ora l submiss ions i he app l i can t ' s lawyer said 

t h a t he would be very brief and "essen t ia l ly" would only dea l wi th two 

g r o u n d s of appea l , before a d d i n g tha t he was " w i t h d r a w i n g " t he o t h e r 

g r o u n d s ( inc luding thc g round re l evan t h è r e ) . However , in our view, il is 

not possible to sus t a in - w i thou t failing in to the t r a p of u n d u e formal i sm -

t h a t the fifth g r o u n d of appea l was no longer before the d o m e s t i c cour t s , 

w h e n it was ra i sed , p l eaded and a r g u e d before the Suj)reme C o u r t at first 

i n s t ance and exprcss ly r e p e a t e d in the not ice of a p p e a l . Lastly, the fact 

r e m a i n s t h a t t he fifth g r o u n d was ra ised at t he h e a r i n g of the appea l : 

p a r a g r a p h 18 of the j u d g m e n t indica les t ha t , n o t w i t h s t a n d i n g thc 

r e m a r k s to which we have re fer red above, the app l i can t ' s lawyer said tha t 

he would dea l wi th g r o u n d s 3 and 4 "and thus g round 5 e m a n a t i n g from 

t h e m " . H e was also a t pa ins to point out t h a t his cl ient had forfeited his 

pens ion r igh ts and s t ressed thc gravi ty o f t h e b r e a c h , which he s u b m i t t e d 

was uncons t i t u t i ona l , o fh i s c l ient ' s économie r ight to a pens ion . 

11. In shor t , we canno t subscr ibe to wha t a p p e a r s to us to be an undu ly 

s t r ic t and formai r e a d i n g o f t h e e x h a u s t i o n of d o m e s t i c r e m é d i e s ru le , and 

for t h a t r eason have voted aga ins t a l lowing the G o v e r n m e n t ' s p r e l im ina ry 

object ion. 

12. In view of t he f inding ol the major i ty of ou r co l leagues , we will 

c o m m e n t on thc o t h e r issues ra ised by this app l ica t ion only briefly, as, 

desp i le t he i r i m p o r t a n c e and complexi ty , they a r e now of pure ly aca­

d é m i e in t e re s t . 

13. In our opin ion , the o t h e r p r e l im ina ry object ion ra ised by the 

G o v e r n m e n t - t h a t t hc C o u r t had no ju r i sd ic t ion ralione temporis - would 

have had to be d i smissed . Cyprus ratif ied the C o n v e n t i o n as early as 

6 O c t o b e r 1962, a n d was t hus bound b)- it from t h a t d a t e o n w a r d s . 

However , as r ega rds appl ica t ions lodged aga ins t it wi th ihe Conven t ion 

ins t i t u t ions , t he Conven t i on c a m e in to force in respect of Cyprus on 

1 J a n u a r y 1989, when its déc l a ra t ion accep t ing i he r ight of individual 

pé t i t ion u n d e r Ar t ic le 25 o f t h e Conven t ion , as worded pr ior to t he e n t r y 

in to force of Protocol No. 11, b e c a m e effective. A l though the appl ican t was 

d i smissed in 1982, wcll before tha t d a t e , it was not unt i l 20 J u l y 1999 t h a t 

t he S u p r ê m e C o u r t dec ided his a p p e a l in a final décis ion. H a d the 

S u p r ê m e C o u r t not chosen to d ismiss t h a t appea l , it migh t have q u a s h e d 

the décision to d i smiss t he app l ican t wi th the resu i t t h a t t he Public Service 

C o m m i s s i o n would have had to recons ider the issue in 1999. T h e re levant 

d a t e , t he re fo re , is t hc d a t e o f t h e S u p r ê m e C o u r t ' s final j u d g m e n t . 

14. W e also cons ider t h a t Ar t ic le 1 of Protocol No. 1 was appl icable in 

t he in s t an t case . T h e r e is a line of case- law which holds, r ight ly in our view, 

t h a t a welfare benefi t — even u n d e r a non -con t r i bu to ry s c h e m e - m a y 

cons t i t u t e a possession for t he pu rposes of Protocol No. 1 (see Gaygusuz 
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v. Auslria, j u d g m e n t of 16 S e p t e m b e r 1996, Reports 1996-IV, p. 1142, § 4 1 ; 
Buchen v. the Czech Republic, no. 36541/97, § 46, 26 N o v e m b e r 2002; or even 
more rcccnl ly , Koua Poirrez v. France, no. 40892/98, § 42, E C H R 2003-X) . In 
t he in s t an t case , the app l i can t , who joined the public service in 1960, knew 
t h a t he was en t i t l ed u n d e r d o m e s t i c law to r e t i r e m e n t benef i ts (save in the 
event of d i smissa l , which is a r a r e o c c u r r e n c e ) . H e the re fo re had at least a 
l eg i t ima t e expec t a t ion of receiving the benef i ts one day. 

15. T h e most dub ious point is undoub ted ly the issue o f e o m p l i a n c e with 
Art ic le 1 of Protocol No. 1. T h e C h a m b e r found in i t s j u d g m e n t tha t the re 
had been a violat ion, holding tha t the ba lance be tween the p ro tec t ion o f t h e 
individual 's right of proper ty and public- interesl r e q u i r e m e n t s had b i e n 
upse t to the app l i can t ' s d é t r i m e n t . O n the facts of the p r é s e n t case , we 
would probably have r eached the opposi te conclusion. Just as the appl icant 
had a l eg i t ima te expec ta t ion of receiving a pension, he was aware t h a t , by 
s t a t u l e , d ismissa l en ta i l ed the forfei ture of his pension r ights . In t he course 
ol his du t i e s , he c o m m i t t e d ser ious c r imina l offences which résultée! in 
his receiving a n e i g h t e e n - m o n t h pr ison s e n t e n c e . His d ismissa l in those 
c i r cums tances was not unjustif ied, in view of his seniori ty and the n a t u r e 
o f t h e offences, and on this point we ag rée with J u d g e W i l d b a b e r ' s analysis 
in his own s e p a r a t e opinion. Last ly, the fact t h a t the benefi ts t h a t were lost 
a rose u n d e r a non-con t r ibu to ry s c h e m e m a k e s it difficult to accept tha t the 
financial conséquences of forfei ture w e r e "par t i cu la r ly ha r sh" , as the 
C h a m b e r said in p a r a g r a p h 44 of ils j u d g m e n t , cspecially as t he appli­
can t ' s wife a n d chi ldren have become eligiblc for a pension u n d e r recent ly 
in t roduced législat ion (see p a r a g r a p h 22 of the p ré sen t j u d g m e n t ) . 
U l t ima te ly , a n d wi th the é l é m e n t of u n c e r t a i n t y tha t is i n h é r e n t in a 
hypothe t ica l vote , we would probably have found tha t t he re had been no 
violat ion of Art ic le 1 of Protocol No. 1. 
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D I S S E N T I N G O P I N I O N O F J U D G E R E S S 

1. I concur wi th thc d i s s e n t i n g opinion of J u d g e s C o s t a and Gar l ick i 

except for the last point on the violat ion or non-viola t ion of Art ic le 1 of 

Protocol No. 1. In this respec t I a m o f t h e opinion t h a t the j u d g m e n t of 

the C h a m b e r and ils r ea son ing were cor rec t and m o r e convincing t h a n 

the finding o f t h e major i ty o f t h e G r a n d C h a m b e r . 

2. T h e appl ican t e x h a u s t e d domes t i c r e m é d i e s . T h e r e s p o n d en t S t a t e 

should have been aware tha t in the d o m e s t i c p roceed ings the appl ican t 

was also ra i s ing the p rob l em of his pension (proper ty) r ights wi th in his 

a r g u m e n t s on p ropor t iona l i ty . 

F u r t h e r m o r e , thc pens ion r igh t s of publ ic s e rvan t s r e l a t e to services 

donc by thc re levant pe r sons and a r e t hus d é p e n d e n t on " c o n t r i b u t i o n s " 

in a more gêne ra i way. It would be a r b i t r a r y to place the d iv id ing line 

u n d e r the p r o p e r t y aspec t be tween those public s e rvan t s who a rc 

work ing wi th in a System of social secur i ty c o n t r a c t s whe re con t r ibu t ions 

a r e formally paid and those whosc con t r i bu t ions a r e from the very 

b e g i n n i n g indirect ly d e d u c t e d from the i r sa la r ies a n d thus to be paid by 

t h e S t a t e . 

3 . F u r t h e r m o r e , I have no doubt tha t it was a p p r o p r i a t e for the na t iona l 

au tho r i t i e s to t ake discipl inary m e a s u r e s in addi t ion to the c r imina l 

conviction of t he appl ican t a n d to opt also for his d ismissa l , in view of the 

ser iousness o f t h e offenecs, even though the a m o u n t s of money embezz led 

w e r e given for c h a r i t a b l e purposes to t he P rés iden t of t he Republ ic 

Ass is tance Fund . A discipl inary pena l ty which rc t roac t ive ly depr ived the 

appl icant (and t hus his family) of ail r e t i r e m e n t benef i ts , a m o u n t e d in my 

view to a c r imina l not a discipl inary penal ty . It is possible u n d e r Art icle 6 of 

t he Conven t ion and Art icle 1 of Protocol No. 1 to include such pena l t i es , 

even if o therwise dcftned in domes t i c law, u n d e r the h e a d i n g of c r imina l 

pena l t i e s , and indeed r a t h e r severe ones . But the domes t i c cour t s did not 

o rde r h im to pay in addi t ion to the pr ison sen tence a subs t an t i a l fine. As a 

discipl inary penal ty , t he ré t roac t ive forfeiture of the individual 's pension 

canno t be said to serve any c o m m e n s u r a t e purpose . F u r t h e r m o r e , the 

ré t roac t ive forfeiture of ail pens ion r igh ts as a "c r imina l pena l ty" may , 

w h e n ca lcula ted pe r cap i ta , a m o u n t to a s u m which u n d e r cr iminal - law 

aspec ts m a y be cons idered d i sp ropo r t i ona t e for any pu rpose . Art icle 1 of 

Protocol No. 1 m a k e s except ions for pena l t i es but not for this kind ol r é t ro ­

active forfeiture of ail pension r igh ts . T h e a r g u m e n t tha t the appl icant 

could have forescen such effects is not convincing, since t he r égu la t ion as 

such, w h e t h e r foreseeable or not , mus t be cons idered par t icu la r ly h a r s h and 

incompat ib le wi th t he r equ i r ed ba lance t h a t m u s t be s t ruck be tween 

pro tec t ion of the individual 's p rope r ly r ights and the public in te res t . T h e 

fact t h a t the re levant law has been changed and a pa r t of the pens ion 



AZINAS v. CYPRUS JUDGMENT - DISSENTING OPINION OF JUDGE RESS 315 

r igh ts reserved for the m e m b e r s o f t h e family shows t h a t the légis la ture of 
t he r e sponden t S t a t e was well aware of the lack of p ropor t iona l i ty o f t h e 
légal rules appl icable to the appl icant . 
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SOMMAIRE1 

Epuisement des voies de recours internes - défaut d'exercice d'un recours 
fondé sur la Convention ou une disposition constitutionnelle équivalente 

Article 35 § 1 

Epuisement des voies de recours internes - Défaut d'exercice d'un recours fondé sur la Convention 
ou une disposition constitutionnelle équivalente - Grief soulevé en substance - Obligation 
d'exercer un recours permettant aux juridictions nationales d'examiner une violation alléguée -
Applicabilité directe de la Convention dans le droit interne 

* 

En 1982, la commission de la fonction publique engagea une procédure disci­
plinaire contre le requérant, haut fonctionnaire, et le révoqua en raison de sa 
condamnation pour vol, abus de confiance et abus d'autorité. Cette sanction 
entraînait la déchéance du droit de toucher ses prestations de retraite, dont une 
pension. Son recours en annulation de la décision de révocation - sanction dispro­
portionnée selon l'intéressé - fut rejeté par la Cour suprême, qui déclara ne 
pouvoir intervenir que si de toute évidence l'organe disciplinaire avait outrepassé 
les limites de son pouvoir discrétionnaire. En 1991, le requérant saisit la Cour 
suprême en s'appuyant sur cinq moyens; dans le cinquième, il affirmait que la 
perte des prestations de retraite était contraire aux dispositions constitution­
nelles garantissant le droit de propriété. A l'audience, en 1998, l'avocat du 
requérant déclara qu'il traiterait uniquement les troisième et quatrième moyens 
du recours, et, répondant à une question de la Cour suprême, confirma qu'il 
retirait les autres moyens, lesquels furent donc écartés par la haule juridiction. A 
l'occasion d'un nouvel examen du recours en 1999, l'avocat du requérant confirma 
à nouveau que tous les moyens exceptés le troisième et le quatrième avaient été 
retirés. La Cour suprême rejeta le recours. 

Article 3ô § 1 : exception préliminaire du Gouvernement (non-épuisement des 
voies de recours interne) - Dès lors qu'il existe au niveau national un recours 
permettant aux juridictions internes d'examiner, au moins en substance, la viola­
tion alléguée d'un droit protégé par la Convention, c'est ce recours qui doit être 
épuisé. Il ne suffit pas que le requérant ait pu exercer un autre recours qui était 
susceptible d'aboutir à l'infirmation de la mesure litigieuse pour des motifs 
étrangers au grief concernant la violation de la Convention. En l'espèce, puisque 
la Convention fait partie intégrante du droit chypriote el que l'article 1 du 
Protocole n" 1 est directement applicable, le requérant aurait pu s'appuyer sur 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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cette disposition ou sur des arguments allant plus ou moins dans le même sens 
selon la disposition constitutionnelle équivalente. Or, durant son recours, l'inté­
ressé n'a pas invoqué l'article 1 du Protocole n" 1, et, même si son cinquième 
moyen de recours se référait au droit de propriété énoncé par la Constitution, son 
avocat le retira expressément et confirma ce retrait par la suite, évoquant la perte 
des prestations de retraite pour montrer que la révocation était une sanction 
disproportionnée. C'est pour cette raison que la Cour suprême ne s'est jamais 
prononcée sur la question de savoir si la révocation du requérant avait violé son 
droit à une pension. Ainsi, le requérant n'a pas donné aux juridictions nationales 
l'occasion d'examiner et, le cas échant, de redresser la violation alléguée, et la 
requête doit être rejetée comme irrecevable. 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

Guzzardi c. Italie, arrêt du 6 novembre 1980, série A n" 39 
Van Oosterwijckc. Belgique, arrêt du 6 novembre 1980, série A n" K) 
Cardât c. France, arrêt du 19 mars 1991, série A n" 200 
Fressoz et Roire c. France [GC], n" 29183/95, CEDH 1999-1 
Kudla c. Pologne [GC], n" 30210/96, CEDH 2000-X1 
A', et T. c. Finlande [GC], n" 25702/94, CEDH 2001-VII 
Odièvre c. France [GC| , n" 42326/98, CF.DII 2003-III 
Perna c. Italie [GC], n" 48898/99, CEDH 2003-V 
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En Eaffaire Azinas c. Chypre, 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s i égean t en une G r a n d e 

C h a m b r e composée de : 

M M . L. WILDHABER, président, 

C L . ROZAKIS, 

J . -P . COSTA, 

G. RESS, 

G. Bo.NELLO, 

C. BÎRSAN, 

P. LORE.NZEN, 

V. BUTKEVYCH, 

M""' N.VAJIC, 

M M . M. PELLONPÀA, 

R. MARUSTE, 

E. LEVITS, 

M""' S. BOTOUCIIAROVA, 

M. V. ZAGREBELSKY, 

M""' A. MULARONI, 

M. L. GARLICKI, 

M. D. HADJIHAMBIS,^^ ad hoc, 

et d e M. P . J . MAHONEY, greffier, 

A p r è s en avoir dé l ibé ré en c h a m b r e du conseil les 4 j u i n et 24 s e p t e m b r e 

2003 et le 31 m a r s 2004, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n" 56679/00) dir igée 

con t re la R é p u b l i q u e de C h y p r e et dont un ressor t i s san t de cet E ta t , 

M. A n d r é a s Azinas («le r e q u é r a n t » ) , a saisi la C o u r le 18 j a n v i e r 2000 en 

ver tu de l 'ar t icle 34 de la C o n v e n t i o n de s a u v e g a r d e des Dro i t s de 

l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t est r e p r é s e n t é p a r M1' A. D e m e t r i a d e s , avocat à 

Nicosie. Le g o u v e r n e m e n t chypr io te («le G o u v e r n e m e n t » ) est r e p r é s e n t é 

pa r son a g e n t , M. A. M a r k i d e s , p r o c u r e u r g é n é r a l de la R é p u b l i q u e de 

C h y p r e . 

3. Le r e q u é r a n t a l léguai t en pa r t i cu l i e r la violat ion de l 'ar t icle 1 du 

Protocole n" 1, en ra ison de sa révocat ion de la fonct ion pub l ique et de la 

d é c h é a n c e consécut ive de ses dro i t s à pens ion . 

4. La r e q u ê t e a é té a t t r i b u é e à la t r o i s i ème sect ion de la C o u r . A la 

sui te du dépo r t de M. L. Louca ides , j u g e élu au t i t r e de C h y p r e (ar t ic le 28 

du r è g l e m e n t ) , le G o u v e r n e m e n t a dés igné M. D. H a d j i h a m b i s p o u r siéger 

en qua l i t é de j u g e ad hoc (a r t ic les 27 § 2 de la Conven t i on et 29 § 1 du 
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r è g l e m e n t ) . Le 19 j u i n 2001 , la r e q u ê t e a é té déc la rée p a r t i e l l e m e n t 

recevable p a r u n e c h a m b r e de ladi te sect ion, composée de M. J . -P . Cos ta , 

M. W. F u h r m a n n , Sir Nicolas Bra tza , M™ H.S. Grève , M. K. Tra ja , 

M. M. Ugrekhe l idze , M. D. H a d j i h a m b i s , j u g e s , e l de M""' S. Dollé , 

greffière de sect ion. 

5. Le 1" n o v e m b r e 2001 , la C o u r a modifié la compos i t ion de ses sec­

t ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a é té a t t r i b u é e 

à la t ro i s i ème sect ion r e m a n i é e en c o n s é q u e n c e . Le 20 j u i n 2002, u n e 

c h a m b r e de ce t t e sec t ion, composée de M. G. Ress , M. I. C a b r a i B a r r c t o , 

M. L. Cafl isch, M. R. T i i r m e n , M. B. Zupanc ic , M"11' Grève , 

M. H a d j i h a m b i s , juges , et de M. V. Be rge r , greffier de sect ion, a cons t a t é 

la violai ion de l 'ar t icle 1 du Protocole n" 1 (six voix con t r e u n e ) . Elle a 

réservé la ques t i on de l 'appl icat ion de l 'ar t ic le 41 ( u n a n i m i t é ) . L 'opinion 

d i s s iden te de M. H a d j i h a m b i s se t rouve j o i n t e à cet a r r ê t . 

6. Le 13 s e p t e m b r e 2002, le G o u v e r n e m e n t a d e m a n d é le renvoi de 

l 'affaire devan t la G r a n d e C h a m b r e , en ve r tu des ar t ic les 43 de la Conven­

tion et 73 du r è g l e m e n t . U n collège de la G r a n d e C h a m b r e a accueilli ce l l e 

d e m a n d e le 6 n o v e m b r e 2002. 

7. La compos i t ion de la G r a n d e C h a m b r e a é té a r r ê t é e c o n f o r m é m e n t 

aux ar t ic les 27 §§ 2 et 3 de la Conven t i on et 24 du r è g l e m e n t . 

8. Les p a r t i e s ont déposé des obse rva t ions écr i tes sur les ques t i ons 

p r é l i m i n a i r e s de la c o m p é t e n c e ratione temporis et de l ' é p u i s e m e n t des 

voies de r ecour s i n t e rne s , ainsi q u e su r la ques t i on de la violat ion de 

l 'ar t ic le 1 du Protocole n" 1. 

9. U n e a u d i e n c e s'est d é r o u l é e en publ ic , au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 4 j u i n 2003 (ar t ic le 71 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 

M. N. EMII.IOU, r e p r é s e n t a n t p e r m a n e n t de Chypre 

a u p r è s d u Conse i l de l 'Europe , délégué de l'agent, 

M " V. LOWE, avocat , 

G. GOODWIIN-GILL, avocat , conseils, 

C. PALLEY, avocate , 

M.-A. STAVRINIDES, avoca te , 

conse i l lè re , service c o n t e n t i e u x de l 'E ta t , conseillers ; 

- pour le requérant 

M. C. GREENWOOD QC, 

M " D. SCOREY, avocat , 

A. DEMETRIADES, avocat , conseils, 

L. CARYOLOU, avoca te , conseillère. 
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La C o u r a e n t e n d u M. G r e e n w o o d , M. D e m e t r i a d e s , M. Lowe et 

M. Goodwin-Gil l en leurs déc l a r a t i ons ainsi q u ' e n leurs r éponses à ses 

q u e s t i o n s . Elle a au to r i sé les pa r t i e s à s o u m e t t r e des obse rva t ions écr i tes 

en réponse à ces d e r n i è r e s . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

10. Le r e q u é r a n t est né en 1927 et rés ide à Nicosie . 

11. De la c réa t ion de la Répub l ique de C h y p r e , en i960, jusqu ' à s a 

révocat ion de la fonction pub l ique , il occupa le pos te de d i r e c t e u r d u 

d é p a r t e m e n t de d é v e l o p p e m e n t coopéra t i f de la fonction publ ique à 

Nicosie. Le 28 jui l le t 1982, la commiss ion de la fonction publ ique e n g a g e a 

à son e n c o n t r e u n e p rocédure discipl inaire et déc ida de le r évoquer r é t ro ­

ac t ivemen t au mot i f q u e , le 8 avril 1981, le t r i buna l de dis t r ic t de Nicosie 

l 'avait r econnu coupable de vol, d ' abus de confiance et d ' abus d ' au to r i t é . 

L ' in té ressé avait é té c o n d a m n é à u n e peine de dix-hui t mois d ' empr i son ­

n e m e n t . Le 16 oc tobre 1981, la C o u r s u p r ê m e avait re je té le recours formé 

pa r le r e q u é r a n t con t r e le verdict de culpabi l i té et la pe ine p rononcée . 

12. La commiss ion de la fonction publ ique considéra i t que le r e q u é r a n t 

avait gé ré les fonds du d é p a r t e m e n t s u s m e n t i o n n é c o m m e s'il s 'agissait d e 

ses biens personne ls cl les avait uti l isés à des fins a u t r e s que celles d u 

service. Consécu t i vemen t à la m e s u r e discipl inaire de révocat ion, l ' inté­

ressé fut é g a l e m e n t déchu de son droi t de touche r une pension et d ' au t r e s 

p res t a t ions de r e t r a i t e , c o n f o r m é m e n t à l 'article 79 § 7 de la loi n" 33/67 sur 

la fonction publ ique , à c o m p t e r de la d a t e de sa c o n d a m n a t i o n par le 

t r ibuna l de dis t r ic t . A Chypre , les pens ions font pa r t i e du con t r a t de travail 

global proposé aux fonct ionnaires . Le r ég ime de r e t r a i t e est non contributif . 

13. Le 8 oc tobre 1982, le r e q u é r a n t forma a u p r è s de la C o u r s u p r ê m e 

un recours en a n n u l a t i o n de la décis ion le r évoquan t de la fonction 

pub l ique . Son pr inc ipa l a r g u m e n t é ta i t q u e ce t t e décis ion cons t i t ua i t u n 

abus de pouvoir en ce q u e la sanc t ion en ques t ion , qui e n t r a î n a i t la pe r t e 

des p r e s t a t i o n s de r e t r a i t e , é ta i t e x a g é r é e pa r r appor t à la g rav i té d e 

l ' infract ion. Il aff irmait pa r a i l leurs q u e la d é c h é a n c e de ses dro i t s é ta i t 

con t r a i r e à l 'ar t icle 12 § 2 de la C o n s t i t u t i o n , qui g a r a n t i t le dro i t de n e 

pas ê t r e j u g é ou s anc t i onné deux fois pour les m ê m e s faits. Il a l légua i t que 

lui infliger le r e t r a i t de ses d ro i t s à pens ion et u n e pe ine de d é t e n t i o n 

revena i t à le pun i r deux fois pour les m ê m e s ac tes . 

14. Par un a r r ê t r e n d u le 12 j u i n 1991, la C o u r s u p r ê m e re je ta la 

d e m a n d e du r e q u é r a n t et conf i rma la décision de la commiss ion de la 

fonction pub l ique . La ju r id ic t ion s u p r ê m e d é c l a r a n o t a m m e n t : 
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«Il est établi par la jurisprudence que la Cour suprême ne peut se pencher sur la 
question (le la sanction infligée que si de toute évidence l'organe disciplinaire a outre­
passé les limites de son pouvoir discrétionnaire. 

En la matière, les prérogatives de la Cour suprême n'ont rien à voir avec les pouvoirs 

dont elle dispose lorsqu'elle exerce sa compétence en cas de recours contre le jugement 

d'un tribunal de district, domaine dans lequel elle peut intervenir si la décision fixant la 

peine est clairement erronée ou manifestement excessive ou insuffisante. 

L'appréciation de la sévérité d'une telle sanction disciplinaire n 'entre pas dans les 

prérogatives de la Cour suprême (voir, entre autres , Cristojides c. CY.T.A., (1979) 

3 C.L.R. 99, PapacUovoulou c. la République, (1982) 3 C.L.R. 187, 196-197). 

Il a été affirmé maintes fois (...) par des décisions de justice qu'une juridiction 

administrative examinant un recours contre l'imposition d'une sanction disciplinaire 

n'a en principe pas le pouvoir d'intervenir sur le fond de la décision rendue par 

l'organe compétent el l'appréciation des faits à laquelle il s'est livré. (...) 

L'article 79 § 1 de la loi n" 33/67 énumère un nombre limité de sanctions disciplinaires 
pouvant être infligées en application des dispositions de cette même loi. Parmi les 
sanctions en question figure la révocation qui, selon l'article 79 § 7 de la loi n" 33/67, 
entraîne la perte de tous les droits. 

Ayant examiné avec soin le dossier, ainsi que le compte rendu intégral pertinent, où 

la ralio decidendi et l'exposé des motifs sont repris de manière très détaillée, j 'est ime que 

la commission de la fonction publique a infligé au requérant la sanction de la révocation 

de manière jus te et légale et sans outrepasser les limites de son pouvoir discrétionnaire. 

La commission de la fonction publique, comme cela est expressément indiqué dans la 

transcription de la procédure (voir l'annexe 8 de l'acte de recours), a tenu compte avant 

de prendre sa décision des diverses circonstances a t ténuantes dont pouvait bénéficier le 

requérant. Le pouvoir discrétionnaire de la commission ne portait pas sur les questions 

de pension, mais uniquement sur la sanction. En vertu de la même loi, la mesure 

prononcée à l'encontre du requérant impliquait la déchéance de tous ses droits. 

La référence à l'arrêt Makrides c. la République (2.R.S.C.C. 8), évoqué par l'avocat du 

requérant à l'appui de sa thèse selon laquelle les dispositions relatives à la déchéance 

des droits à pension d'un employé sont inconstitutionnelles au regard de l'article 23 §§ 1 

et 2 de la Constitution, n'est pas pert inente en l'espèce. 

L'argument de l'avocat du requérant selon lecpiel il y a un conflit avec l'article 28 de la 
Constitution n'a pas été corroboré.» 

15. La C o u r s u p r ê m e aff i rma C | u ' e l l e ne pouvai t con t rô l e r ni la sévér i té 

de la sanc t ion infligée pa r un o r g a n e à c a r a c t è r e d isc ip l ina i re - dès lors 

q u e celui-ci n 'ava i t pas o u t r e p a s s é les l imi tes de sa m a r g e d ' app réc i a ­

tion - , ni la m a n i è r e dont il avait app réc i é les c i r cons tances de la cause . 

Elle e s t i m a q u e le pouvoir d i s c ré t i onna i r e de la commiss ion de la fonction 

publ ique po r t a i t u n i q u e m e n t sur la n a t u r e de la m e s u r e , la p e r t e des 

p r e s t a t i o n s liées à la r e t r a i t e é t a n t la sui te logique de la sanc t ion a d o p t é e 

en l 'occurrence . 

16. Le 18 ju i l l e t 1991, le r e q u é r a n t saisit la C o u r s u p r ê m e en sa qua l i t é 

de j u r i d i c t i on de r ecours . Son ac t e de recours c o m p o r t a i t cinq moyens . 

Le c i n q u i è m e con te s t a i t les p r é c é d e n t e s conclusions de la j u r id i c t ion 
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s u p r ê m e , qui avait j u g é en p r e m i è r e in s t ance q u e le r e t r a i t des p re s t a t i ons 

de r e t r a i t e n ' é t a i t pas c o n t r a i r e à l 'ar t icle 23 §§ 1 et 2 de la C o n s t i t u t i o n . 

17. Le 6 d é c e m b r e 1996, l ' in té ressé d e m a n d a l ' au to r i sa t ion de modi­

fier ses moyens . La C o u r s u p r ê m e accueil l i t sa r e q u ê t e le 17 j a n v i e r 1997. 

Les t ro i s i ème , q u a t r i è m e et c i n q u i è m e moyens tels que modifiés é ta ien t 

les su ivan ts : 

«3) La conclusion clc la juridiction de première instance selon laquelle la sanction 

infligée au requérant par la commission de la fonction publique n'est ni exagérément 

lourde ni disproportionnée à la gravité de l'infraction commise et/ou la commission a 

pleinement tenu compte des circonstances a t ténuantes en déterminant la sanction et/ 

ou n'a pas par l'exercice de son pouvoir discrétionnaire porté atteinte aux prescriptions 

procédurales en fixant la sanction, est erronée. 

Selon l'article 12 § 3 de la Constitution, la loi ne saurait prévoir une sanction dispro­

portionnée à la gravité de l'infraction. Cet te prescription constitutionnelle a établi 

à Chypre le principe de proportionnalité selon lequel il doit y avoir un lien (rapport 

raisonnable) entre la mesure prise et l'objectif poursuivi; la mesure est uniquement 

proportionnée si elle est nécessaire vu les faits de la cause. 

Même si. en déterminant la sanction, tant la juridiction pénale que l'organe admi­

nistratif ont pris en compte et admis une série de facteurs a t ténuants - en particulier 

le fait que le requérant n'avait obtenu aucun avantage matériel - , il demeure que la 

sanction finalement infligée à l'intéressé est la plus lourde qui soit prévue par la loi. 

Il s'agit là d'une at teinte suffisamment grave au principe de proportionnalité, établi 

par l'article 12 § 3 de la Constitution et appliqué dans la jurisprudence chypriote et la 

pratique juridique elle-même, notamment dans l ' interprétation de l'article 23 de la 

Constitution. Il s'agit également d'un acte outrepassant les limites extrêmes qui 

encadrent l'action de l 'administration lorsqu'elle exerce son pouvoir discrétionnaire. 

4) La conclusion de la Cour selon laquelle la commission de la fonction publique a 

agi de manière juste et légale et sans excéder les limites de sa marge discrétionnaire 

lorsqu'elle a décidé de révoquer le requérant , est erronée. 

Dans le cadre de la détermination d'une sanction, durant une procédure administra­

tive, le principe d'une mesure non disproportionnée à la gravité de l'infraction et le 

principe de proportionnalité définissent assurément le cadre et/ou les limites du 

pouvoir administratif de l'organe administratif. 

Le fait qu'en déterminant la sanction l'organe administratif en question ait admis et/ 

ou pris en compte les facteurs a t ténuants sérieux qui étaient favorables au requérant 

sans toutefois écarter la sanction la plus sévère prévue par la loi est un acte qui outre­

passe les limites extrêmes de l'exercice de son pouvoir discrétionnaire. 

5) La conclusion de la juridiction de première instance selon laquelle le retrait 

au requérant de ses droits à pension n'est pas contraire à l'article 23 §§ 1 et 2 de la 

Constitution est erronée.» 

18. D a n s sa déc l a r a t i on l imina i re du 14 s e p t e m b r e 1 998, M'' Efs ta th iou , 

l 'avocat du r e q u é r a n t , déc l a r a qu ' i l t r a i t e r a i t u n i q u e m e n t les t ro i s i ème et 

q u a t r i è m e moyens du r ecours . Le c o m p t e r e n d u de l ' audience t enue à 
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ce t t e d a t e fait plus spéc i f iquement é t a t d e l ' échange suivant e n t r e l 'avocat 

et la C o u r s u p r ê m e : 

«AfEfstathiou: (...) 

Je serai très bref. En substance, je ne traiterai que les troisième et quatr ième moyens 

du recours. 

Juge Chrysostomis : Retirez-vous les autres? 

\f Efstathiou : Oui, en effet. 

La Cour: Les autres moyens du recours sont rejetés et nous vous écoutons pour savoir 

quelle est votre position au sujet des troisième et quatr ième moyens. 

.1/' Efstathiou : J e ne traiterai pas ces moyens, car le premier moyen est mal formulé et 

le deuxième est englobé dans les troisième et quatr ième. 

(...) 

Les sanctions que la juridiction peut infliger sont indiquées à l'article 79 § I de la 

loi n" 33/67. Elles sont énumérées de l'alinéa a) à l'alinéa j ) , ce qui signifie cpie dix 

mesures disciplinaires différentes, présentées par ordre croissant de sévérité, peuvent 

être adoptées en fonction de la gravité de l'infraction, la sanction maximale étant la 

révocation. L'article 79 § 7 précise que celle-ci entraîne la perte de l'ensemble des droits. 

J e traiterai les troisième et quatr ième moyens tels qu'ils ont été modifiés, et donc le 
cinquième moyen, qui en découle. 

Juge Chrysostomis: AlIc/.-vons traiter les troisième et quatr ième moyens globalement? 

M' Efstathiou : J e les examinerai globalement et sous l'angle de leurs conséquences. 

( . . . ) 

Avec tout le respect que nous devons à la juridiction dont émane le jugement en 

question, nous ne saurions donc accepter ridée que la présente Cour ne puisse en fait 

se pencher sur les décisions prises par la commission de la fonction publique en matière 

de sanction. Il serait vraiment incroyable que la Cour de céans soit compétente pour 

examiner les décisions des juridictions pénales et pas pour rechercher et déterminer si 

la commission, qui est une instance disciplinaire, a outrepassé les limites de son pouvoir 

discrétionnaire. Cela serait non seulement totalement étranger à la constitution et à 

l ' interprétation de la jurisprudence, mais aussi extraordinaire, car une juridiction 

pourrait intervenir - et je ne dis pas qu'elle interviendrait sur recours, non ce n'est pas 

cela. Puisque la Cour intervient, pourquoi a fortiori n'interviendrait-elle pas dans ce 

domaine? 

( . . . ) 

Juge Chrysostomis: Kn matière de sanction disciplinaire. 

M* Efstathiou : 

( . . . ) 

Lorsque vous examinerez cette affaire, je vous conjure de tenir compte du fait que la 

révocation du demandeur a entraîné la déchéance de ses droits à pension. Cela signifie 

que du fait de son renvoi, le requérant a en plus eu le malheur de perdre ses droits à 

pension, lesquels droits étaient le fruit de vingt années de cotisations versées à l'Etat. 

Avec tout le respect que je vous dois, j ' es t ime que ces vingt et quelques années de service 
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créaient pour le demandeur tics droits parallèles de percevoir une pension, des droits 

autonomes souscrivant dans un cadre juridique qui est indépendant et autonome par 

rapport à d 'autres dispositions législatives. La création de fonds de pension pour les 

fonctionnaires est réglementée à part et découle de la déduction d'une fraction de leur 

rémunération. Ainsi, l'imposition de cette sanction au demandeur a porté at teinte à d e s 

droits parallèles et autonomes, ce qui ne doit pas échapper à l 'attention de la Cour 

suprême de Chypre. Ces droits sont des droits acquis, reconnus à un employé au titre 

de chaque mois où il a servi l 'Etat, en marge du droit de percevoir un salaire. Pour 

chaque mois de travail, un employé touche un salaire et bénéficie d'un autre droit, qui 

est réservé pour que l'intéressé puisse en profiter à son départ , et qui en même temps 

constitue un droit autonome. Il s'agit du droit de toucher une pension auquel chaque 

employé peut prétendre de par sa rémunération. La personne concernée jouit ainsi d'un 

autre avantage, qui est secret, caché, mais qui est «activé» le jour de la cessation des 

fonctions. 

En conséquence, la révocation imposée à titre de sanction produit les effets directs 

suivants, qui sont tous contraires aux droits constitutionnels et aux principes fonda­

mentaux du droit et de la jurisprudence. [Tout d'abord, cette] mesure rend la sanction 

particulièrement lourde et renforce l 'argument selon lequel celle-ci est dispropor­

tionnée à la gravité de l'infraction, disproportion qui non seulement constitue un abus 

du pouvoir discrétionnaire mais emporte aussi violation de l'article 12 § 3 de la Consti­

tution, lequel dispose qu'une sanction ne doit pas être excessive par rapport à la gravité 

de l'infraction. 

Ensuite, elle prive le demandeur du droit patrimonial de percevoir une pension, 

à laquelle il a contribué en cédant une fraction de son salaire. La nouvelle loi n" 1/90 

contient un article 79 modifié, lequel régit de manière assez incomplète cette question 

en indiquant que lorsqu'un fonctionnaire est révoqué, une pension est versée aux 

personnes qui sont à sa charge comme s'il était décédé. C'est déplaisant, mais telle est 

la solution qui a été trouvée et acceptée à l 'époque. 

(...). 

L'affaire fut mise en dé l ibé ré . 

19. D a n s l ' in terval le , l 'un des m e m b r e s de la fo rma t ion collégiale 

c h a r g é e d ' e x a m i n e r l 'affaire lut n o m m é min i s t r e de la Défense et la 

C o u r s u p r ê m e déc ida de rouvr i r la p r o c é d u r e . Le r ecour s fut e x a m i n é 

pour la seconde fois le 9 ju i l l e t 1999. Le c o m p t e r e n d u de l ' audience 

con t ien t les passages s u i v a n t s : 

«A/' Efstathiou: Messieurs les juges, en résumant, les faits de la cause sont les 

suivants : 

(...) 

J e traiterai les troisième et quatr ième moyens du recours et les troisième et 

cinquième moyens qui en découlent.Je les trai terai tous (...) 

M"" Koursoumba : Les premier, deuxième et cinquième moyens ont été retirés au cours 

de l'audience précédente. 

M*Efstathiou '• Oui, en effet, c'est bien ce que j ' a i dit. 

(...) 
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Juge Konstantinidis: Essayons de clarifier les choses: je vois dans la transcription de 

la précédente audience cpie vous ave/ relire tous les moyens du recours, excepté le 

troisième et le quatr ième. 

.1/' Efstathiou : Oui , en effet. 

( . . . ) 

Je dirai pour conclure que les vingt et quelques années de service effectuées par le 

demandeur ont fait naître des droits à pension, des droits indépendants qui s'inscrivent 

dans un cadre juridique autonome par rapport à d 'autres normes législatives. Tout le 

monde contribue à la constitution du capital de la pension, y compris l'Etat ; c'est une 

partit" de la rémunération de l'employé. Cet te sanction, (...) d'après l'article 79 § 7, 

[entraîne la perte de l'ensemble des prestations liées à la re t ra i te] . 

Dès lors, l'imposil ion de la revotât ion à titre de sanction, dont la conséquence directe 

a été la déchéance des droits à pension, a des effets juridiques qui emportent violation 

des principes constitutionnels, des droits essentiels et de la jurisprudence. La sanction 

est de ce fait particulièrement lourde. 

Juge Konstantinidis : Vous l'avez également précisé la dernière fois, mais nous devons à 

nouveau évoquer la question. Nous devons bien comprendre qu'il n'y a pas de problème 

de constitutionnalité de la loi elle-même, mais que la question est examinée dans le 

cadre de la position (pie vous défendez, à savoir qu'il n'était pas raisonnablement 

acceptable d'infliger une telle sanction. 

M' Efstathiou : Ceci est également une conséquence de cela, ( l ' e s t ainsi. L'imposition 

de cette sanction outrepasse les limil es de l'exercice du pouvoii discret ionnairc el viole 

la prescription constitutionnelle énoncée à l'article 12 § 3, selon laquelle la sanction ne 

doit pas être disproportionnée à la gravité de l'infraction. En conséquence, il a été porté 

atteinte aux principes du droit, aux principes de proportionnalité, aux principes de 

respect des limites extrêmes de l'exercice du pouvoir discrétionnaire et de respect des 

droits conférés au demandeur . Je vous ai déjà (ht tout cela auparavant.» 

20. D a n s son a r r ê t de rejet du recours , r e n d u le 20 ju i l le t 1999, la C o u r 

s u p r ê m e déc la ra ce qu i suit : 

« ( - . ) 

La juridiction de première instance a jugé que la révocation imposée au demandeur 

par la commission de la fonction publique était juste et légale et entrait dans la marge 

discrétionnaire de cet organe. Elle a également indiqué qu'avant de prendre une déci­

sion, la commission avait tenu compte des diverses circonstances a t ténuantes dont 

pouvait bénéficier le demandeur, et que son pouvoir discrétionnaire ne portait pas sur 

la pension de l'intéressé mais uniquement sur la sanction. La perle de droits consécutive 

au renvoi du demandeur résultait selon la même législation de la sanction qui avait été 

infligée. 

En définitive, le recours n'a porté que sur deux moyens, qui sont énoncés dans l'acte 

de recours modifié el qui sont les suivants: 

« 1) La conclusion de la Cour selon laquelle la sanction infligée au demandeur 

par la commission de la fonction publique n'est ni exagérément lourde ni dispro­

portionnée à la gravité de l'infraction et/ou la commission a bien tenu compte des 
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circonstances at ténuantes en déterminant la sanction et/ou n'a pas par l'exercice de 

son pouvoir discrétionnaire porté atteinte aux prescriptions procédurales en fixant la 

sanction, est erronée. 

2) La conclusion de la Cour selon laquelle la révocation du demandeur prononcée 

par la commission de la l'onction publique est juste et légale et n'outrepasse pas les 

limites de son pouvoir discrétionnaire, est erronée.» 

La position de l'avocat du demandeur consiste à dire que les principes de droit qui 

valent pour les procédures pénales sont appliqués de manière similaire aux procédures 

disciplinaires. Si en l'espèce la commission a admis l'existence de fadeurs at ténuants 

— comme la longue période consacrée par le demandeur à la lutte chypriote pour la 

libération et au mouvement coopératif, et le fait qu'il n'a obtenu aucun profil matériel 

personnel - , elle lui a néanmoins infligé la sanction la plus sévère au lieu de lui imposer, 

par exemple, une mise à la retraite d'office, mesure qui eût également abouti à son 

départ . Le demandeur a affirmé que la révocation était une sanction excessivement 

lourde cl disproportionnée à la gravité de l'infraction et qu'il y avait eu atteinte au 

principe de proportionnalité, et il a estimé en conséquence que la commission avait 

outrepassé les limites extrêmes de sa marge discrétionnaire. En expliquant sa position, 

il a indiqué qu'il ne demandait pas à la Cour de modifier la jurisprudence et de 

s'immiscer dans la question de la sanction infligée, mats de déclarer la décision nulle 

au motif qu'elle outrepassait les limites extrêmes de la marge discrétionnaire dont 

jouissait la commission. 

L'avoi ate de la partie défenderesse .1 rétorqué que la décision rendue pal la juridic -

tion de première instance était juste; elle a contesté les thèses de l'avocat du demandeur 

en faisant valoir que la Cour suprême n'a le pouvoir d'intervenir en matière de sanction 

que si l'organe disciplinaire a manifestement outrepassé les limites extrêmes de sa 

marge discrétionnaire. Elle a également affirmé que l'appréciation des laits et de la 

sévérité de la sanction ne relevait pas des compétences de la Cour suprême. 

Nous souscrivons à la déclaration liminaire de l'avocate de la partie défenderesse. En 

fait, il est établi en vertu de l'article 14(> de la Constitution que le tribunal administratif 

est incompétent notamment pour statuer sur la sévérité d'une sanction disciplinaire. 

(...) 

La juridiction de première instance, en envisageant la question du pouvoir discrétion­

naire de la commission, a indiqué ce qui suit à la page 9 de sa décision : 

«Ayant examiné avec soin le dossier, ainsi que le compte rendu pertinent, où la 

ratio decidendi et l'exposé des motifs sont repris de manière très détaillée, j 'es t ime 

que la commission de la fonction publique a infligé au requérant la sanction de la 

révocation de manière juste el légale et sans outrepasser les limites de son pouvoir 

discrétionnaire. La commission de la fonction publique, comme cela est expressément 

indiqué dans la transcription de la procédure (voir l 'annexe 8 de l'acte de recours), a 

tenu compte avant de prendre sa décision des diverses circonstances a t ténuantes dont 

pouvait bénéficier le requérant . Le pouvoir discrétionnaire de la commission ne 

portait pas sur les questions de pension, mais uniquement sur la sanction. En vertu 

de la même loi, la mesure prononcée à l 'encontre du requérant impliquait la 

déchéance de tous ses droits.» 

Cet te conclusion à laquelle est parvenue la juridiction de première instance est juste. 

La commission a opté pour la sanction la plus sévère et cette décision entrait dans le 
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cadre de ses compétences. Il n'a pas été démontré que cet organe aurait outrepassé 

les limites extrêmes de sa marge discrétionnaire en agissant soit de manière irra­

tionnelle, soit au mépris des principes d'une bonne administration, dont lait partie le 

principe de proportionnalité, sur lequel l'avocat du demandeur a pour l'essentiel Ponde 
sa thèse. 

Le fait que la commission de la fonction publique ait infligé la sanction la plus sévère 

prévue par la loi applicable alors même qu'elle avait établi l'existence de facteurs 

a t ténuants ne démontre pas qu'elle ait outrepassé les limites extrêmes de sa marge 

discrétionnaire. Comme cela ressort de sa décision, elle a de toute évidence jugé qu'en 

dépit de l'existence de facteurs a t ténuants la gravité et les conséquences de l'infraction 

étaient telles qu'il était justifié d'opter pour la sanction la plus sévère prévue par la loi. 

C'est ce qui découle de la décision de la commission qui, tout en soulignant la gravité des 

infractions commises, renvoie à certains passages du jugement du tribunal pénal. Voici 

un extrait de la décision de la commission de la fonction publique: 

«La commission n'a d 'autre choix que de considérer comme étant des plus graves 

les infractions ayant valu une peine d'emprisonnement au fonctionnaire concerné. 

Comme l'a observé avec pertinence le magistrat ayant jugé l'affaire: 

« Par ses actes, ( l'intéressé ] avait pour seul et unique but de se faire passer pour 

une personne capable de résoudre facilement tous les problèmes sur l'île grâce à 

la puissance financière du mouvement coopératif, dont il revendiquait la paternité. 

Il me faut à ce stade souligner qu'il gérait les ressources du fonds commun comme 

s'il s'agissait de ses biens personnels. Or il n'avait pas le droit d'employer les 

ressources du fonds pour at teindre des objectifs autres que ceux que les insti­

tutions coopératives lui avaient assignés en lui confiant d ' importantes sommes. 

Sa mauvaise foi est également flagrante, puisqu'entre autres il veillait bien à 

dissimuler l'origine des capitaux à chaque fois qu'il versait une somme dans un 

but différent de ceux qui lui avaient été assignés en même temps que l'argent lui 

était confié. Le fonds était pour l'accusé une source inépuisable de moyens 

financiers qui lui permettaient d'être populaire auprès de personnes occupant des 

postes influents et auprès de ses amis. 

Le fait que des sommes importantes aient été allouées à des œuvres de 

bienfaisance n'exonère pas l'accusé de la responsabilité de ses actes. Un acte 

philanthropique commis à l'aide de ressources fournies par autrui ne constitue 

nullement un geste caritatif, mais uniquement un acte d'exploitation et de 

valorisation de soi-même.» 

Puis, avant de statuer sur la sanction à infliger, la commission avait également 
déclaré ce qui smi : 

« Un haut fonctionnaire qui témoigne d'un tel mépris pour ses propres 

responsabilités et devoirs, et qui de surcroît enfreint si ouvertement la loi et/ou les 

règles attachées à ses fonctions pour s'ériger lui-même en bienfaiteur de la société, se 

place lui-même en dehors de la fonction publique. » 

Pour toutes les raisons qui précèdent, le recours est rejeté et tous les frais sont mis à 
la charge du demandeur. » 
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II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

21 . A l ' époque cons idé rée , les passages p e r t i n e n t s de l 'ar t icle 79 de la 

loi n° 33/67 sur la fonct ion pub l ique é t a i e n t ainsi l ibe l lés : 

« 1 . En vcrlu de la présente loi, les sanctions disciplinaires suivantes peuvent être 

imposées : (...) 

a) l 'avertissement; 

b) le blâme ; 

c) la mutation d'office ; 

d) la privation d'une augmentation de salaire annuelle ; 

e) la suspension des augmentations de salaire annuelles; 

f) une sanction pécuniaire dont le montant ne peut excéder l'équivalent de trois mois 

de salaire ; 

g) la régression dans le barème des salaires ; 

h) la rétrogradation ; 

i) la mise à la retraite d'office ; 

j) la révocation. 

(...) 

7. La révocation entraîne la perte de l'ensemble des prestations liées à la retraite. » 

22. La vers ion modif iée de l 'ar t ic le 79 § 7 de la loi a c t u e l l e m e n t e n 

v igueur à C h y p r e dispose : 

«La révocation entraîne la perte de l'ensemble des prestations liées à la retraite. 

Néanmoins, une pension est versée, le cas échéant, à l'épouse ou aux enfants à charge 

d'un fonctionnaire ayant été révoqué, comme s'il était décédé à la date de cette mesure ; 

le montant de la p e n s i o n esl fixé d'après s e s années effectives de service. -

23 . En v e r t u des d ispos i t ions de la loi su r la fonction pub l ique , les 

t âches et r e sponsab i l i t é s a t t a c h é e s aux pos tes de la fonct ion publ ique 

sont exposées d a n s les «desc r ip t ions d ' e m p l o i » p e r t i n e n t e s , app rouvées 

en conseil des m i n i s t r e s . D ' a p r è s le descr ip t i f du pos te de d i r e c t e u r d u 

d é p a r t e m e n t de d é v e l o p p e m e n t coopéra t i f qu 'occupa i t le r e q u é r a n t , les 

t âches et r esponsab i l i t é s é t a i en t les s u i v a n t e s : 

« Diriger le département de développement coopératif et assumer la responsabilité de 

la promotion, du développement et du bon fonctionnement du mouvement coopératif 

sur l'île. Exercer les attributions et les tâches prévues par les lois et les règlements 

pertinents. Conseiller le ministre des Finances en matière de coopération. Représenter 

le département de coopération au sein de différents comités et organes. Accomplir toute 

autre tâche pouvant lui être assignée.» 

24. Le d ro i t à pens ion d ' u n fonc t ionna i re est régi pa r le c h a p i t r e 311 d e 

la loi sur les pens ions de la R é p u b l i q u e . L 'ar t ic le 6 de ce t t e loi, qu i é ta i t en 

v igueur lors de la révoca t ion du r e q u é r a n t , d isposai t q u ' u n e pens ion , 
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p r i m e ou i n d e m n i t é n 'é ta i t accordée q u e lors de la r e t r a i t e de la fonction 

pub l ique d a n s l 'un des cas spéc i f iquement é n u m é r é s . L 'a r t ic le 6 f) 

évoquai t « le cas de la cessa t ion de fonctions d a n s l ' in té rê t g é n é r a l prévu 

pa r la p r é s e n t e loi», c 'es t-à-dire l 'ar t icle 7 de la loi, qui é ta i t ainsi l ibel lé : 

«Lorsque le conseil des ministres met un terme aux fonctions d'un agent au motif 

que, considérant la situation de la fonction publique, futilité de l'agent en question 

pour la fonction publique et toute autre circonstance, cette révocation est souhaitable 

dans l'intérêt général, el qu 'une pension, prime ou indemnité ne peuvent par ailleurs 

être accordées à l'intéressé en vertu des dispositions de la présente loi, le conseil des 

ministres peut s'il le juge approprié lui allouer une pension, prime ou indemnité qu'il 

estime juste el adécpiate, dont le montant ne doit toutefois pas excéder celui que le 

fonctionnaire en question aurait pu toucher s'il avait pris sa retraite de la fonction 

publique dans les conditions prévues à l'alinéa e) de l'article (i de la présente loi.» 

25. J u s q u ' e n 1967, l 'ar t ic le 5 § 1 du c h a p i t r e 3 11 disposai t : 

«Aucun fonctionnaire ne joint d'un droit absolu à une compensation pour la période 

de service effectuée ou à une pension, prime ou indemnité; rien dans la présente loi ne 

fait obstacle au droit pour l'Etat de révoquer un fonctionnaire à tout moment et sans 

compensation. » 

C e t ar t ic le fut ab rogé pa r la loi n" 9/1967, qui e n t r a en v igueur le 

1" avril 1967. 

Pa r a i l leurs , l 'ar t icle 3 § 1 de la m ê m e loi, qu i é n o n ç a i t : 

«Des pensions, primes et indemnités peuvent être allouées par le gouverneur, 

conformément aux dispositions figurant dans l'annexe à la présente loi, aux personnes 

ayant servi dans la fonction publique chypriote (...) » 

fut modifié pa r la loi n" 9/1967, qui r e m p l a ç a le mot « p e u v e n t ê t r e » p a r 

« sont ». 

L 'ar t ic le 4 du r è g l e m e n t a d o p t é en ve r tu du c h a p i t r e 3 1 1 , qui se lisait 

c o m m e suit : 

«Sous réserve des dispositions de la loi et du présent règlement, toute personne cpii 

occupe un poste de fonctionnaire ouvrant droit à pension et qui exerce cette fonction en 

tant que civil depuis dix ans au moins peut se voir allouer lors de son départ à la retraite 

une pension au taux annuel de 1/600' de sa rémunérat ion ouvrant droit à pension par 

mois complet de service ouvrant droit à pension.» 

fut é g a l e m e n t modifie pa r la loi n" 9/1967, qui r e m p l a ç a les t e r m e s 

« peut se voir » p a r « se voit ». 

26. L 'ar t ic le 166 § 1 de la C o n s t i t u t i o n est a insi libellé : 

«Sont inscrits au débit du Ponds consolidé, outre toute allocation, rétribution et 
autres sommes versées en vertu des dispositions de la présente Constitution ou de la loi : 

a) toutes pensions et gratifications cpii sont à la charge de la République (...)» 

27. L 'ar t ic le 169 § 3 de la C o n s t i t u t i o n dispose : 

« Les traités, conventions et accords conclus conformément aux dispositions ci-dessos 

du présent article prévalent, à dater de leur publication au Journal officiel de la 
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République, sur loule loi nationale, à condition que lesdits traités, conventions et 

accords soient appliqués par l 'autre partie signataire.» 

28. Les passages p e r t i n e n t s de l 'ar t icle 23 de la C o n s t i t u t i o n sont les 

su ivan t s : 

«1. Chacun a le droit d'acquérir, de détenir, de posséder tout bien meuble ou 

immeuble, d'en jouir ou d'en disposer, individuellement ou conjointement avec autrui, 

et ce droit doit être respecté. La République se réserve tous droits sur les eaux, les 

minerais et les antiquités se trouvant dans le sous-sol. 

2. Aucune at teinte, restriction ou limitation ne peut être apportée à ce droit qu'en 

vertu des dispositions du présent article. 

3. Des restrictions ou limitations peuvent être imposées par la loi à l'exercice de ce 

droit lorsqu'elles sont absolument nécessaires dans l'intérêt de la sécurité, de la santé et 

de la morale publiques, de l 'urbanisme ou du remembrement des terres, ou pour la mise 

en valeur et l'utilisation d'un bien quelconque dans l'intérêt public, ou pour la protec­

tion des droits d 'autrui. 

Une juste indemnité doit être versée rapidement pour toute restriction ou limitation 

de ce genre qui diminue sensiblement la valeur des biens; en cas de contestation, ladite 

indemnisation est fixée par un tribunal civil. 

1. Tout bien meuble ou immeuble, tout droit ou tout intérêt afférent à de tels biens 

peut être acquis par voie d'expropriation par la République, par une commune ou par 

une chambre de communauté , au profit d'institutions, organismes ou établissements 

d'enseignement, religieux, de bienfaisance ou sportifs de son ressort, mais uniquement 

si le propriétaire appartient à la même communauté , ou par une personne morale de 

droit public ou un service public auquel la loi accorde ce droit, et ce exclusivement : 

a) à des fins d'intérêt public et conformément aux dispositions d'une loi générale sur 

l'acquisition par voie d'expropriation qui doit être spécialement promulguée dans un 

délai d'un an à compter de l 'entrée en vigueur de la présente Constitution ; 

b) lorsque ces fins sont établies par une décision prise par l 'autorité qui se porte 

acquéreur, fondée sur les dispositions de la loi susmentionnée et dûment motivée; et 

c) moyennant versement préalable en espèces d'une juste et équitable indemnité 

dont le montant, en cas de contestation, est fixé par un tribunal civil. 

( . - . ) » 

29. L 'a r t i c le 146 de la C o n s t i t u t i o n est ainsi libellé en ses passages 

p e r t i n e n t s : 

« 1 . La Cour constitutionnelle suprême a compétence exclusive pour statuer en 

dernière instance sur un recours dont elle est saisie dénonçant une décision, un acte ou 

une omission d'un organisme, d'une autorité ou d'une personne exerçant un pouvoir 

exécutif ou administratif, comme contraires à une disposition de la présente Consti­

tution ou d'une loi, ou comme constituant un abus du pouvoir dévolu à cet organisme, 

cette autorité ou cette personne. 

2. Un tel recours peut être formé par toute personne dont un intérêt légitime, qu'elle 

possède soit à titre individuel, soit du fait qu'elle est membre d'une communauté , est 

lésé ou directement affecté par la décision, l'acte ou l'omission incriminés. 
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3. Un tel recours doit être formé dans le délai de soixante-quinze jours à compter de 

la publication de la décision ou de l'acte incriminés ou, s'il n'y a pas eu de publication ou 

dans le cas d'une omission, à compter du jour où l'intéressé a eu connaissance de la 

décision, de l'acte ou de l'omission incriminés. 

4. Statuant sur pareil recours, la Cour peut : 

a) confirmer, en tout ou en partie, la décision, l'acte ou l'omission incriminés; ou 

b) déclarer que la décision ou l'acte incriminés sont, en tout ou en partie, nuls et non 

avenus et sans effet aucun ; ou 

c) déclarer que l'omission incriminée, en tout ou en partie, n'aurait pas dû avoir lieu 

et que l'acte omis, quel qu'il soit, aurait dû être accompli. 

5. Toute décision rendue en vertu du paragraphe 4 du présent article s'impose à 

toute juridiction, tout organe et toute autorité de la République et doit se voir donner 

effet par l'organe, l 'autorité ou la personne concernés. 

( • • • ) » 

30. A ses obse rva t ions c o m p l é m e n t a i r e s sur le fond du 8 j a n v i e r 2002, 

p r é s e n t é e s en r éponse aux observa t ions du G o u v e r n e m e n t , le r e q u é r a n t a 

jo in t un d o c u m e n t é tab l i le 7 j a n v i e r 2002 pa r le syndicat panchypr io t e des 

employés de la fonction pub l ique , qui a p p o r t e les précis ions s u i v a n t e s : 

«Comme chacun le sait, la pension fait partie intégrante du contrat de travail que 

l'Etat chypriote propose à l'ensemble de ses employés, autrement dit les fonctionnaires. 

La pension constitue un droit durement acquis et défendu depuis des années par les 

syndicats, et l'Etat s'engage à la verser dans le cadre du contrat de travail. C'est 

également ce qui ressort du régime appliqué au sein de la fonction publique. 

Un poste dans la fonction publique va de pair avec un système de retraite obligatoire 

qui permet à une personne de bénéficier de certaines prestations liées à la retraite au 

terme de sa carrière, prestations qui incluent une pension mensuelle et un capital versé 

en une seule fois. 

Cela fait partie de l'ensemble des prestations liées à l'emploi que l'Etat s'engage à 

financer, et les fonctionnaires cotisent par leurs années de service et en acceptant qu'un 

certain montant soit retiré de leur salaire à titre de contribution. [Ces prestations] 

reposent sur la relation de travail et l'Etat s'est obligé à les verser au terme de la 

carrière d'une personne.» 

E N D R O I T 

I. L ' É T E N D U E DE LA C O M P É T E N C E DE LA GRANDE C H A M B R E 

3 1 . Selon le r e q u é r a n t , la facul té de d e m a n d e r le renvoi d ' u n e affaire 

d e v a n t la G r a n d e C h a m b r e en v e r t u de l 'ar t icle 43 de la Conven t i on est 

l imi tée . Pare i l renvoi cons t i t ue u n e m e s u r e p r o c é d u r a l e excep t ionne l le et 

la c o m p é t e n c e de la C o u r doit s ' exercer avec c i rconspec t ion . En l 'espèce, 

seul un des trois moyens su r lesquels s ' appuie le G o u v e r n e m e n t pour 

soll ici ter le renvoi r é p o n d aux condi t ions d ' un con t rô le au t i t r e de 
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l 'ar t icle 43 § 2, à savoir le moyen re la t i f à la c o m p é t e n c e ralione temporis d e 

la C o u r . En effet, d ' a p r è s l ' i n té ressé , la façon don t le G o u v e r n e m e n t a 

p r é s e n t é les t rois poin ts de sa d e m a n d e de renvoi m o n t r e c l a i r e m e n t que 

le pr inc ipa l est celui de la c o m p é t e n c e ratione temporis. Il s 'agit là du seul 

moyen qui pose un p r o b l è m e t o u c h a n t à l ' i n t e rp r é t a t i on ou à l ' appl ica t ion 

de la C o n v e n t i o n ou don t on puisse d i re qu ' i l soulève u n e q u e s t i o n grave 

de c a r a c t è r e g é n é r a l au sens de l 'ar t icle 4 3 . 

32. La C o u r e s t ime que , selon sa j u r i s p r u d e n c e d é s o r m a i s bien é tabl ie , 

« l ' a f fa i re» renvoyée à la G r a n d e C h a m b r e eng lobe n é c e s s a i r e m e n t tous 

les aspec t s d e la r e q u ê t e q u e la c h a m b r e a e x a m i n é s p r é c é d e m m e n t d a n s 

son a r r ê t , l ' é t e n d u e de sa c o m p é t e n c e en ce qu i conce rne « l 'affaire » é t an t 

l imi tée u n i q u e m e n t pa r la décision de la c h a m b r e q u a n t à la recevabi l i té . 

Toutefo is , cela ne veut pas dire q u e la G r a n d e C h a m b r e ne puisse 

e x a m i n e r auss i , le cas é c h é a n t , des q u e s t i o n s re la t ives à la recevabi l i té de 

la r e q u ê t e c o m m e cela est loisible à la c h a m b r e d a n s le c ad re de la 

p rocédure hab i tue l l e , par exemple en ve r tu de l 'ar t icle 35 § 4 in fine de la 

Conven t i on (qui habi l i te la C o u r à « r e j e t [ e t ] tou te r e q u ê t e qu 'e l le 

cons idère c o m m e i r recevable (...) à tou t s t ade de la p r o c é d u r e » ) , ou 

lorsque ces ques t i ons ont é té j o i n t e s au fond ou encore lorsqu 'e l les 

p r é s e n t e n t un i n t é r ê t a u s t ade de l ' e x a m e n au fond (K. et T. c. Finlande 

[ G C ] , n" 25702/94, §§ 140-141, C E D H 2001-VH, et Perna c. Italie [ G C ] , 

n° 48898/99 , §§ 23-24, C E D H 2003-V). Ainsi , m ê m e au s t ade de l ' e x a m e n 

au fond, sous réserve de ce qui est p révu à l 'ar t ic le 55 de son r è g l e m e n t , la 

C o u r peu t r even i r su r la décis ion pa r laquel le la r e q u ê t e a é té déc la rée 

recevable lorsqu 'e l le cons t a t e que celle-ci a u r a i t dû ê t r e cons idérée 

c o m m e i r recevable pour une des ra isons é n u m é r é e s a u x a l inéas 1 à 3 de 

l 'ar t ic le 35 de la C o n v e n t i o n (voir, mutatis mulandis, l ' a r rê t Odièvre c. France 

[ G C ] , n" 42326/98 , § 22, C E D H 2003-III) . 

33 . Dès lors, l ' é t endue de l 'affaire p o r t é e devan t la G r a n d e C h a m b r e 

n 'es t pas l imi tée de la façon ind iquée p a r le r e q u é r a n t . 

II. SUR LES E X C E P T I O N S PRÉLIMINAIRES D U G O U V E R N E M E N T 

Non-épuisement des voies de recours internes 

/. Thèse du Gouvernement devant la Grande Chambre 

34. D a n s sa d e m a n d e de renvoi d e l 'affaire d e v a n t la G r a n d e 

C h a m b r e , puis p a r la su i te d a n s ses obse rva t ions , le G o u v e r n e m e n t a 

soulevé à nouveau l ' except ion de n o n - é p u i s e m e n t des voies de recours 

i n t e r n e s qu ' i l avai t p la idée d e v a n t la c h a m b r e . Il a soul igné q u e le r equé ­

ran t avait e x p r e s s é m e n t r e t i r é le gr ief re la t i f à la violat ion d ' u n dro i t de 

p r o p r i é t é , qu i n ' au ra i t j a m a i s é t é , en a u c u n e m a n i è r e , soulevé, d i scu té ou 
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t r a n c h é . D ' a p r è s le G o u v e r n e m e n t , l ' in té ressé n ' a m e n t i o n n é les p r e s t a ­

t ions de r e t r a i t e q u e d a n s le con t ex t e de sa r e m i s e en cause de la révo­

ca t ion , à ses yeux d i sp ropo r t i onnée . Ainsi , la C o u r s u p r ê m e n ' a ni t r a i t é 

ni m ê m e eu l 'occasion de t r a i t e r en s u b s t a n c e une a t t e i n t e a l l éguée à 

la p rop r i é t é . O r , devan t la C o u r s u p r ê m e , les ques t ions d ' o r d r e const i­

t u t i onne l doivent ê t r e e x p r e s s é m e n t soulevées et p la idées pa r la pa r t i e 

c o n c e r n é e ; el les ne sont pas e x a m i n é e s d'office. L a c h a m b r e s e m b l e avoir 

ma l compr i s la n a t u r e des p r o c é d u r e s devan t les j u r id i c t ions i n t e r n e s . Le 

non -épu i s emen t est une vér i tab le ques t i on de recevabi l i té et l 'ar t icle 35 § 4 

habi l i te la C o u r à l ' e x a m i n e r à ce s t a d e . 

2. Thèse du requérant devant la Grande Chambre 

35. Le r e q u é r a n t sou t i en t q u e la ques t ion de l ' épu i semen t des voies de 

recours i n t e r n e s a déjà é t é t r a n c h é e pa r la c h a m b r e d a n s sa décision finale 

sur la recevabi l i té du 19 juin 2001 . Le G o u v e r n e m e n t a omis de la soulever 

à nouveau au s t ade de l ' e x a m e n au fond, devan t la c h a m b r e , et on peut 

m ê m e d o u t e r qu ' i l eû t pu le faire. En c o n s é q u e n c e , le G o u v e r n e m e n t est 

forclos à p r é s e n t e r ce t t e except ion devan t la G r a n d e Chambre. 

3. Décision de la chambre 

36. D a n s sa décision sur la recevabi l i té du 19 juin 2001 , la c h a m b r e a 

déc la ré q u e le r e q u é r a n t , en c o n t e s t a n t la léga l i té de la décision de la 

commiss ion de la fonction pub l ique de le r évoque r à t i t re de sanc t ion , 

avait é g a l e m e n t r emis en cause , fût-ce de m a n i è r e impl ic i te , la 

d é c h é a n c e de sa pens ion de r e t r a i t e . La c h a m b r e a relevé q u ' e n s i égean t 

c o m m e ju r id i c t i on de p r e m i è r e i n s t ance la C o u r s u p r ê m e avai t cons idéré 

q u e le pouvoir d i s c ré t i onna i r e de la commiss ion por ta i t u n i q u e m e n t sur la 

n a t u r e de la sanc t ion , la p e r t e des p r e s t a t i o n s liées à la r e t r a i t e é t a n t la 

sui te logique de la m e s u r e a d o p t é e en l ' o c c u r r e n c e ; en sa q u a l i t é de 

jur idic t ion de recours , la C o u r s u p r ê m e avait conf i rmé c e t t e conclusion. 

Enfin, la c h a m b r e a observé q u e l 'avocat du r e q u é r a n t avait expres sé ­

m e n t déc l a r é devan t la jur id ic t ion s u p r ê m e qu ' i l m a i n t e n a i t les t ro i s i ème 

et q u a t r i è m e moyens du r ecour s , lesquels selon la c h a m b r e r ecouvra ien t 

le c i n q u i è m e moyen . 

4. Appréciation de la Cour 

37. C o m m e d a n s l 'affaire Odièvre p r éc i t ée , la G r a n d e C h a m b r e peu t 

e x a m i n e r l ' except ion du G o u v e r n e m e n t re la t ive au n o n - é p u i s e m e n t des 

voies de r ecour s i n t e r n e s pu i sque , c o n f o r m é m e n t à l ' a r t ic le 55 du règle­

m e n t de la C o u r , le G o u v e r n e m e n t l'a d û m e n t p r é s e n t é e au s l ade de 

l ' e x a m e n de la recevabi l i té par la c h a m b r e . 
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38. D a n s le cad re du disposit i f de p ro tec t ion des droi t s de l ' h o m m e , la 

règle de l ' épu i s emen t des voies de recours i n t e r n e s doit s ' app l ique r avec 

une ce r t a ine souplesse et s ans fo rmal i sme excessif, mais elle n ' ex ige pas 

s e u l e m e n t la sa is ine des jur id ic t ions na t iona le s c o m p é t e n t e s et l 'exercice 

de recours des t inés à c o m b a t t r e une décision l i t igieuse déjà r e n d u e qui 

viole p r é t e n d u m e n t un droi t g a r a n t i pa r la C o n v e n t i o n : elle oblige aussi , 

en pr inc ipe , à soulever devan t ces m ê m e s jur id ic t ions , au moins en 

subs t ance et d a n s les formes et déla is p resc r i t s pa r le droi t i n t e r n e , les 

griefs q u e l 'on e n t e n d formuler pa r la su i te au n iveau i n t e r n a t i o n a l (voir, 

p a r m i b e a u c o u p d ' a u t r e s , Fressoz et Roire c. France [ G C ] , n" 29183/95 , § 37, 

C E D H 1999-1). 

La finalité de la règle re la t ive à l ' épu i s emen t des voies d e recours 

i n t e r n e s est de p e r m e t t r e a u x a u t o r i t é s na t iona le s ( n o t a m m e n t les au to ­

r i tés jud ic ia i res ) d ' e x a m i n e r le grief c o n c e r n a n t la violat ion d 'un droi t 

p ro t égé pa r la C o n v e n t i o n et, le cas é c h é a n t , de r ed r e s s e r ce t t e violat ion 

avan t q u e la C o u r n ' en soit saisie (Kualac.Pologne [ G C ] , n" 30210/96, § 152, 

C E D H 2000-XI) . Dès lors qu ' i l existe au niveau na t iona l u n recours 

p e r m e t t a n t aux ju r id i c t ions i n t e r n e s d ' e x a m i n e r , au moins en s u b s t a n c e , 

l ' a r g u m e n t re la t i f à la viola t ion d ' u n droi t p ro t égé p a r la C o n v e n t i o n , c 'est 

ce recours qui doit ê t re exercé . Si le gr ief p r é s e n t é devan t la C o u r (par 

e x e m p l e une a t t e i n t e injustifiée au droi t de p rop r i é t é ) n 'a pas é té soumis 

- exp l i c i t emen t ou en subs t ance - aux ju r id i c t ions na t i ona l e s au m o m e n t 

où il a u r a i t pu leur ê t r e exposé d a n s l 'exercice d 'un recours qu i s'offrait 

au r e q u é r a n t , l 'ordre ju r id ique na t iona l a é té privé de la possibil i té 

d ' e x a m i n e r la ques t i on t i rée de la Conven t i on q u e la règle de l 'épuise­

m e n t des voies de recours i n t e r n e s est censée lui d o n n e r . Il ne suffit pas 

q u e le r e q u é r a n t ait pu exe rce r - s ans succès - un a u t r e r ecour s qu i é ta i t 

suscept ib le d ' abou t i r à P inf ï rmat ion de la m e s u r e l i t ig ieuse p o u r des 

motifs é t r a n g e r s au gr ief c o n c e r n a n t la violat ion d ' un droi t p ro t égé pa r 

la Conven t ion . C 'es t le gr ief t i ré de la C o n v e n t i o n qui doi t avoir été 

exposé au niveau na t iona l p o u r qu ' i l y ait é p u i s e m e n t des « r e c o u r s 

effectifs». Il se ra i t con t r a i r e au c a r a c t è r e subs id ia i re du disposi t i f de la 

C o n v e n t i o n q u ' u n r e q u é r a n t , nég l igean t un a r g u m e n t possible au r ega rd 

de la C o n v e n t i o n , puisse devan t les a u t o r i t é s na t i ona l e s invoquer un a u t r e 

moyen pour c o n t e s t e r u n e m e s u r e l i t ig ieuse, et pa r la su i te i n t rodu i r e 

d e v a n t la C o u r une r e q u ê t e fondée sur l ' a r g u m e n t t i ré de la Conven t ion 

(Van Oosterwijck c. Belgique, a r r ê t du 6 n o v e m b r e 1980, sér ie A n" 40, 

pp. 16-17, §§ 33-34). 

39. La Cour note que la Conven t ion fait pa r t i e i n t é g r a n t e de l 'ordre 

ju r id ique chypr io te , où elle p r évau t su r t ou t e disposi t ion co n t r a i r e du droit 

na t iona l (ar t ic le 169 § 3 de la Cons t i t u t i on - p a r a g r a p h e 27 ci-dessus) . Elle 

relève é g a l e m e n t q u e l 'ar t icle 1 du Protocole n" 1 est d i r e c t e m e n t appl i­

cable au sein du sys tème j u r i d i q u e de C h y p r e . Aussi le r e q u é r a n t aurai t - i l 

pu devant la C o u r s u p r ê m e s ' appuyer sur ce t t e disposi t ion ou sur des 
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a r g u m e n t s a l lant p lus ou moins d a n s le m ê m e sens et t i rés du droi t i n t e r n e 

- à savoir l 'art icle 23 de la Cons t i t u t i on , qu i ga r an t i t le droi t de p rop r i é t é 

( p a r a g r a p h e 28 ci-dessus) - , et se p la indre de l ' a t t e in te po r t ée à ces n o r m e s 

dans le cad re de son affaire. 

40. O r , devan t la C o u r s u p r ê m e s iégean t c o m m e ju r id i c t ion de r ecour s , 

l ' in té ressé n ' a pas invoqué l 'ar t ic le 1 du Protocole n" 1. M ê m e s'il é ta i t 

a l légué d a n s le c i n q u i è m e moyen de l 'acte de recours a u p r è s de la C o u r 

s u p r ê m e q u e la p e r t e des p r e s t a t i o n s de r e t r a i t e consécut ive à la 

révocat ion disc ipl inai re du r e q u é r a n t avai t e m p o r t é violat ion du droi t de 

p r o p r i é t é énoncé à l 'ar t icle 23 de la C o n s t i t u t i o n , le conseil de l ' in té ressé 

r e t i r a e x p r e s s é m e n t ce moyen ainsi q u e d e u x a u t r e s d u r a n t la p r e m i è r e 

aud ience consacrée au r ecour s (le 14 s e p t e m b r e 1998), sur quoi la C o u r 

s u p r ê m e re je t a i m m é d i a t e m e n t les moyens r é t r a c t é s , puis e n t e n d i t le 

conseil u n i q u e m e n t sur les deux moyens r e s t a n t s (le t r o i s i ème et le 

q u a t r i è m e ) , se lon lesquels en p r o n o n ç a n t la révoca t ion du r e q u é r a n t -

qui impl iqua i t la d é c h é a n c e de la pens ion - en dépi t des c i rcons tances 

a t t é n u a n t e s en sa faveur, la commiss ion de la fonction pub l ique n 'avai t 

pas exercé l éga l emen t son pouvoir d i s c r é t i onna i r e ( p a r a g r a p h e s 17-18 

c i -dessus) . Lors de la seconde aud ience c o n c e r n a n t le r ecour s (le 9 ju i l le t 

1999), la C o u r s u p r ê m e d e m a n d a e x p r e s s é m e n t au conseil du r e q u é r a n t 

s'il p la idai t l ' i ncons t i tu t ionna l i t é , ques t ion à laquel le le conseil r épond i t 

en conf i rman t qu ' i l avai t r e t i r é les p r e m i e r , d e u x i è m e et c i n q u i è m e 

moyens d u r a n t la p r e m i è r e aud ience et qu ' i l ne t r a i t e r a i t q u e les 

t ro i s i ème et q u a t r i è m e moyens ( p a r a g r a p h e 19 c i -dessus) . Les c o m p t e s 

r e n d u s des aud iences t e n u e s devan t la C o u r s u p r ê m e font a p p a r a î t r e 

q u e lors des deux séances en ques t ion , le conseil du r e q u é r a n t évoqua la 

p e r t e des p r e s t a t i o n s de r e t r a i t e pour m o n t r e r q u e la révoca t ion é ta i t u n e 

sanc t ion e x a g é r é m e n t sévère eu éga rd aux c i rcons tances et q u ' u n e m e s u r e 

plus c l é m e n t e a u r a i t dû ê t r e infligée à la p lace . C 'es t pour c e t t e ra i son q u e 

la C o u r s u p r ê m e ne s 'est j a m a i s p rononcée sur la ques t i on de savoir si la 

révocat ion du r e q u é r a n t avai t violé son dro i t p a t r i m o n i a l à u n e pens ion . 

4 1 . En conclus ion, le r e q u é r a n t n 'a pas d o n n é aux ju r id i c t ions 

chypr io tes l 'occasion q u e l 'ar t ic le 35 de la Conven t i on a p o u r finali té de 

m é n a g e r en p r inc ipe à un E t a t c o n t r a c t a n t : celle d ' e x a m i n e r , c 'es t -à-dire 

de p réven i r ou r e d r e s s e r la violat ion au r ega rd de la C o n v e n t i o n qui est 

a l l éguée con t re cet E t a t (voir, e n t r e a u t r e s , les a r r ê t s Guzzardi c. Italie du 

6 n o v e m b r e 1980, série A n" 39, pp . 26-27, § 72, et Cardot c. France du 

19 m a r s 1991, sér ie A n" 200, p . 19, § 36) . L 'excep t ion selon laquel le le 

recours i n t e r n e «effect if» p e r t i n e n t n ' a pas é té exe rcé , en l 'occurrence 

p a r M. Azinas , est donc fondée. 

42. Il s 'ensuit que la r e q u ê t e doit ê t r e re je tée c o m m e i r recevable en 

appl ica t ion de l 'ar t icle 35 §§ 1 et 4 in fine de la Conven t i on . 

43 . C o m p t e t e n u de ce t t e conclus ion, il n 'y a pas lieu p o u r la C o u r 

d ' é t u d i e r les divers a r g u m e n t s qui lui ont é té p r é s e n t é s r e l a t i v e m e n t à 
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l ' except ion du G o u v e r n e m e n t selon laquel le l 'objet de la r e q u ê t e ne relève 

pas de sa c o m p é t e n c e ralione temporis, et en pa r t i cu l i e r l ' a r g u m e n t d u 

G o u v e r n e m e n t selon lequel la C o u r p e u t e x a m i n e r ce t t e except ion 

m ê m e s'il ne l'a soulevée pour la p r e m i è r e fois q u e lors du d é p ô t de ses 

observa t ions éc r i t e s su r la sat isfact ion é q u i t a b l e (voir l 'ar t ic le 55 du 

r è g l e m e n t ) . 

P A R C E S M O T I F S , L A C O U R 

Rejette, pa r douze voix con t re cinq, la r e q u ê t e c o m m e i r recevable . 

Fait en f rançais et en angla i s , puis p rononcé en a u d i e n c e pub l ique a u 

Palais des Dro i t s de l ' H o m m e , à S t r a sbou rg , le 28 avril 2004. 

Luzius WlLDHAliER 

P ré s iden t 

Pau l MAHONEY 

Greffier 

Au p ré sen t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 d u r è g l e m e n t , l 'exposé des opinions s u i v a n t e s : 

- opinion c o n c o r d a n t e de M. W i l d h a b e r , à laquel le M. Rozakis e t 

M"" M u l a r o n i d é c l a r e n t se r a l l i e r ; 

- opinion c o n c o r d a n t e de M. H a d j i h a m b i s ; 

- opin ion d i s s iden te c o m m u n e à M. C o s t a et M . Gar l icki ; 

- opinion d i s s iden te d e M. Ress . 

L.W. 

P . j . M . 
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O P I N I O N C O N C O R D A N T E D E M . L E J U G E W I L D H A B E R , 

À L A Q U E L L E M . L E J U G E R O Z A K I S 

E T M'" 1 ' L A J U G E M U L A R O N I D É C L A R E N T S E R A L L I E R 

(Traduction) 

C o m m e la ma jo r i t é , j e cons idère q u e le r e q u é r a n t n 'a pas épu isé les 

voies de r ecour s i n t e r n e s . C o m p t e t enu de l ' impor t ance des ques t ions 

soulevées p a r le fond de l 'affaire, j e souha i t e n é a n m o i n s p réc i se r q u ' à 

m o n avis il n'y a u r a i t pas eu violat ion de l 'ar t ic le 1 du Protocole n" 1. 

P r e m i è r e m e n t , les droi t s à pens ion de l ' in téressé ne cons t i tua ien t pas , en 

droi t , un in té rê t pa t r imon ia l suffisant pour d o n n e r lieu à l 'appl icat ion de 

c e t t e disposi t ion. Ses dro i t s à pension liés à son s t a t u t de fonct ionnai re ne 

découla ien t pas d ' un rég ime cont r ibu t i f et é t a i en t subo rdonnés à la r éun ion 

de ce r t a ines condi t ions légales. Le droit d 'ob ten i r une pension pouvait ê t r e 

suspendu lo r squ 'un fonct ionnai re - c o m m e en l 'espèce - avait é té révoqué 

à t i t r e d e sanc t ion disc ipl inai re p o u r des fau tes graves l iées à l 'exercice 

de ses fonctions (vol, abus de confiance et abus d ' a u t o r i t é ) . D a n s ces 

c i rcons tances , le r e q u é r a n t n 'avait pas d ' « e s p é r a n c e l ég i t ime» de touche r 

une pens ion . 

D e u x i è m e m e n t , m ê m e en supposant que le droi t à pension de l ' in téressé 

cons t i tua i t un « b i e n » au sens de l 'art icle 1 du Protocole n" 1, l ' a t t e in te au 

droit au respect de ce bien étai t jus t i f iée . En effet, selon la ju r i sp rudence , le 

droit à pension fondé sur l 'emploi peut d a n s ce r t a ines c i rcons tances ê t re 

assimilé à un droi t de p ropr i é t é , bien q u ' e n pr inc ipe celui-ci n ' impl ique pas 

un droit à une pension d 'un m o n t a n t par t icu l ie r . 

En l 'espèce, toutefois , le r e q u é r a n t , n a g u è r e h a u t fonc t ionna i re , a é t é 

c o n d a m n é à u n e pe ine d ' e m p r i s o n n e m e n t d e d ix-hui t mois p o u r v o i , a b u s 

de confiance et abus d ' a u t o r i t é . La commiss ion de la fonction publ ique a 

cons idéré qu' i l avai t gé r é les fonds de son d é p a r t e m e n t c o m m e s'il 

s 'agissait de ses biens pe r sonne l s et les avait ut i l isés à des lins a u t r e s q u e 

celles d u service. P o u r c e t t e r u p t u r e d u l ien spécia l de confiance et d e 

loyauté qu i est exigé d ' un hau t fonc t ionna i re , il a é té r évoqué . Le fait q u e 

ce t t e sanc t ion impl iqua i t p o u r lui la p e r t e des p r e s t a t i ons de r e t r a i t e 

1. Millier c. Autriche, n" 5849/72, rapport de la Commission du 1" octobre 1975, Décisions et 
rapports (DR) 3, p. 25; A'c. Autriche, n" 7624/76, décision de la Commission du (i juillet 1977, 
DR 19, p. 100; T. c. Suède, n" 10671/83, décision de la Commission du 4 mars 1985, DR 12, 
p. 229; Sture Stigson c. Suède, n" 12264/86, décision de la Commission du 13 juillet 1988, DR 57, 
p. 131; Skôrkiewicz c. Pologne (déc.), n" 39860/98, I" juin 1999; Domalewski c. Pologne (déc.), 
n" 34610/97, CEDH 1999-V-Jankovic c. Croatie (déc) , n" 43440/98, CEDH 2000-X; voir aussi, 
en ce qui concerne les droits aux prestations sociales, Caygusuz c. Autriche, arrêt du 
16 septembre 1996, Recueil des arrêts et décisions 1996-IV, et Koua Poirrez c. France, n" 40892/98, 
CEDH20O3-X. 
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résu l t a i t d 'une disposi t ion législat ive expresse . A m o n avis, l ' appl icat ion 

de ce t t e d isposi t ion d a n s ce t t e affaire a m é n a g é un j u s t e équ i l ib re e n t r e 

la p ro tec t ion du droi t de p r o p r i é t é de l ' in té ressé et les ex igences liées à 

la fonction pub l ique . 

En c o n s é q u e n c e , m ê m e si le r e q u é r a n t avait épuisé les voies de recours 

i n t e r n e s , il n 'y au ra i t pas eu violat ion de l 'ar t icle 1 du Protocole n" 1. 
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O P I N I O N C O N C O R D A N T E D E M . L E J U G E H A D J I H A M B I S 

(Traduction) 

J e souscris à l'avis de la major i t é selon leque l la C o u r ne peu t se 

p e n c h e r sur le fond de l 'affaire, dès lors que le r e q u é r a n t n ' a pas épuisé 

les voies de recours i n t e r n e s . J ' e s t i m e c e p e n d a n t qu ' i l est j u s t e , voire 

nécessa i r e , de r a p p e l e r l 'opinion m i n o r i t a i r e q u e j ' a v a i s e x p r i m é e d a n s le 

c ad re de l ' e x a m e n de l 'affaire par la c h a m b r e , à savoir q u e si j ' a v a i s j u g é le 

gr ief recevable , j ' a u r a i s a d m i s q u e le dro i t du r e q u é r a n t à pens ion 

cons t i tua i t un « b i e n » au sens de l 'ar t ic le 1 du Protocole n" 1. En effet, 

m ê m e si le fonc t ionnai re - c o m m e c'est ici le cas - ne verse pas de 

co t i sa t ions d a n s le cadre du sys tème de r e t r a i t e , l ' in té ressé est e n t r é en 

fonction d a n s des c i rcons tances qui i m p l i q u a i e n t un e n g a g e m e n t g é n é r a l 

et u n e a t t e n t e cor ré la t ive c o n c e r n a n t le v e r s e m e n t d ' u n e pens ion , celle-ci 

faisant p a r t i e i n t é g r a n t e des condi t ions de t ravai l . Sur le point de savoir 

s'il y au ra i t eu violat ion de ce droi t , j e me g a r d e r a i là encore d ' e x p r i m e r un 

avis. 
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O P I N I O N D I S S I D E N T E C O M M U N E 

À M M . L E S J U G E S C O S T A E T G A R L I C K I 

1. La p r é s e n t e affaire conce rne un hau t fonc t ionna i re chypr io te qu i 

a fait l 'objet en 1982, ap rès v ing t -deux a n n é e s passées d a n s la fonction 

pub l ique , d ' une lourde sanc t ion d isc ip l ina i re , infligée à la su i te de sa 

c o n d a m n a t i o n à u n e pe ine de pr ison p a r le t r i buna l de dis t r ic t de Nicosie. 

La sanc t ion d isc ip l ina i re a é té celle de la révocat ion et , c o n f o r m é m e n t à la 

loi en v igueur sur la fonction pub l ique , M. Azinas a é té privé de l ' ensemble 

des p r e s t a t i o n s liées à la r e t r a i t e . 

2. Rappe lons le p a r c o u r s suivi devan t la C o u r p a r la r e q u ê t e . En 

j u i n 2000, elle a é té déc la rée p a r t i e l l e m e n t recevable et p a r t i e l l e m e n t 

i r recevable . U n an ap rè s , la décision finale sur la recevabi l i té a déc la ré 

recevable u n seul grief, celui t i ré de l ' a t t e in te au respec t des b iens , après 

avoir éca r t é l ' except ion p ré l imina i r e du G o u v e r n e m e n t fondée sur le non-

é p u i s e m e n t des voies de r ecour s i n t e r n e s . E n c o r e un an plus t a r d , un a r r ê t 

de c h a m b r e a accueill i le gr ief et conclu à la violat ion de l 'ar t icle 1 du 

Protocole n" 1. Enfin, à la d e m a n d e du G o u v e r n e m e n t , l 'affaire a été 

renvoyée à la G r a n d e C h a m b r e , qui , à la ma jo r i t é , a re je té p a r le p résen t 

a r r ê t la r e q u ê t e c o m m e i r recevable p o u r n o n - é p u i s e m e n t des voies de 

recours i n t e r n e s . 

3. Nous faisons pa r t i e de la m i n o r i t é et ne s o m m e s donc pas d 'accord 

avec nos col lègues pour a d m e t t r e le n o n - é p u i s e m e n t . 

4. N o u s n ' e n t e n d o n s pas con t e s t e r ici la c o m p é t e n c e de la G r a n d e 

C h a m b r e p o u r accueil l i r une telle excep t ion , a lors m ê m e q u e la décision 

sur la recevabi l i té l 'avait é c a r t é e . Que l l e s q u e soient les rése rves qu ' on 

puisse avoir sur ce poin t , l ' a r rê t a ra i son de r a p p e l e r au p a r a g r a p h e 37 

qu' i l r ésu l te de l ' a r rê t Odièvre c. France ( [ G C ] , n° 42326/98 , § 22, C E D H 

2003-III) que la G r a n d e C h a m b r e peu t reven i r sur la décis ion pa r 

laquel le la r e q u ê t e a é té déc l a r ée recevable . Le p a r a g r a p h e p e r t i n e n t de 

l ' a r rê t Odièvre ci te en ce sens l 'ar t ic le 35 § 4 de la Conven t i on («La C o u r 

re je t te t ou t e r e q u ê t e qu 'e l le cons idère c o m m e i r recevable p a r appl ica t ion 

du p r é s e n t a r t ic le . Elle peu t p rocéde r ainsi à tout s t ade de la p rocédure »). 

Ce p r é c é d e n t , qui é m a n e de la G r a n d e C h a m b r e de la C o u r , doit 

s ' imposer . 

5. Pa r c o n t r e , nous cons idérons q u e les voies de recours in te rnes 

ava ien t é té épu isées pa r le r e q u é r a n t . 

6. Selon la j u r i s p r u d e n c e c o n s t a n t e de la C o m m i s s i o n et de la Cour , la 

règle de l ' é p u i s e m e n t , « te l qu ' i l est e n t e n d u selon les pr inc ipes de droi t 

i n t e r n a t i o n a l g é n é r a l e m e n t r e c o n n u s » (ar t ic le 35 § 1 de la Conven t ion , 

qu i fixe les condi t ions de recevabi l i t é ) , qu i ref lète la sub.sidiarité du 

sys tème de p ro tec t ion e u r o p é e n n e des droi t s de l ' h o m m e , c o m p o r t e deux 

exigences : 
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a) q u e le r e q u é r a n t ail ut i l isé les r ecours qu'offre le sys t ème ju r id ique 

de l 'Etat d é f e n d e u r ; 

b) qu'i l ait soulevé, au moins en substance, les griefs don t il e n t e n d saisir 

la C o u r (voir, au sein d ' u n e j u r i s p r u d e n c e t rès a b o n d a n t e , l ' a r rê t Guzzflrdi 

c. Italie du 6 n o v e m b r e 1980, sér ie A n" 39, pp . 26-27, § 72). 

7. Le fait q u e le gr ief puisse ê t r e soulevé en subs t ance n 'es t pas dû à 

un q u e l c o n q u e l ax i sme , m ê m e si, c o m m e l 'écrit j u s t e m e n t le Professeur 

Sud re , «le j u g e e u r o p é e n a fait u n e lec ture pro victima de la règle de 

l ' é p u i s e m e n t » (Droit européen el international des droits de l'homme, P U F , 

2003, p. 538) . Les pr inc ipes de droi t i n t e r n a t i o n a l g é n é r a l e m e n t 

r econnus imp l iquen t , s u r t o u t pour une cour des dro i t s de l ' h o m m e , q u e 

la règle de l ' épu i s emen t des voies de recours doit s ' app l iquer «avec u n e 

ce r t a ine souplesse et sans fo rma l i sme excessif» (voir p a r e x e m p l e l ' a r rê t 

Guzzardi p réc i t é (p. 26, § 72), qu i éca r t e n e t t e m e n t la thèse du gouver­

n e m e n t i ta l ien selon laquel le la not ion d e recours exercé « e n s u b s t a n c e » 

sera i t « e x t r ê m e m e n t é q u i v o q u e » et dés igne ra i t un « e c t o p l a s m e de 

r e m è d e » ) . La Cour , à m a i n t e s r ep r i ses , a re je té l ' except ion de non-

é p u i s e m e n t en cons idéran t q u e le grief avai t é té soulevé devan t les 

j u r id i c t ions na t iona le s «en s u b s t a n c e » (voir pa r e x e m p l e les a r r ê t s 

Castells c. Espagne du 23 avril 1992, sér ie A n" 236, p. 20, § 32, Bot/en 

c. Norvège du 19 février 1996, Recueil des arrêts el décisions 1996-1, p . 140, § 36, 

ou encore Fressoz et Roire c. France [ G C ] , n" 29183/95, § 39, C E D H 1999-1) 
(dans ce d e r n i e r a r r ê t , la C o u r a a d m i s que « la l iber té d ' express ion é ta i t 

en cause , fût-ce de façon sous-jacente, d a n s la p r o c é d u r e devan t la C o u r de-

cassa t ion »). 

8. D a n s la p r é s e n t e affaire, il n 'es t pas con te s t é q u e M. Azinas a uti l isé 

les voies de recours que lui offrait le sy s t ème ju r id ique de C h y p r e , 

puisqu ' i l a a t t a q u é la sanc t ion disc ipl inai re ( révocat ion , avec p e r t e des 

p r e s t a t i o n s liées à la r e t r a i t e ) devan t la C o u r s u p r ê m e , puis devan t la 

m ê m e C o u r en sa qua l i t é de j u r id i c t i on de r ecours . La seule ques t ion est 

donc de savoir s'il a soulevé, au moins en s u b s t a n c e , le gr ief t i ré de 

l ' a t t e in t e au respec t de ses b iens . 

9. D a n s son ac te de recours con t r e le p r e m i e r a r r ê t , le r e q u é r a n t a 

invoqué devan t la C o u r s u p r ê m e cinq moyens , dont le c i n q u i è m e 

con te s t a i t la conformi té à l 'ar t ic le 23 de la C o n s t i t u t i o n du r e t r a i t de ses 

p r e s t a t i o n s de r e t r a i t e . Sans ê t r e i den t ique à l 'ar t icle 1 du Protocole n" 1 à 

la C o n v e n t i o n , l ' ar t icle 23 de la C o n s t i t u t i o n offre en substance la m ê m e 

p ro t ec t i on du dro i t de p r o p r i é t é et d u respec t des b iens . Ce moyen du 

r ecour s c r i t i qua i t e x p r e s s é m e n t l ' a r g u m e n t du p r e m i e r a r r ê t de la C o u r 

s u p r ê m e , selon lequel le r e t r a i t des p r e s t a t i o n s de r e t r a i t e n ' é ta i t pas 

co n t r a i r e à l 'ar t ic le 23 de la C o n s t i t u t i o n . Donc le gr ief t i ré , en 

s u b s t a n c e , de la p ro tec t ion de la p rop r i é t é ( ga r an t i e pa r l 'ar t ic le 1 du 

Protocole n" 1 à la C o n v e n t i o n ) a é té soulevé t a n t en p r e m i è r e ins tance 

q u ' e n appel, si l 'on peu t ainsi s ' exp r imer . 
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10. II est vrai q u e , d a n s sa p la idoi r ie , l 'avocat du r e q u é r a n t , a p r è s avoir 

ind iqué qu ' i l sera i t t r è s bref et ne t r a i t e r a i t , «en s u b s t a n c e » , q u e deux 

moyens du r ecour s , a précisé qu ' i l « r e t i r a i t » bien les a u t r e s (dont le 

moyen l i t ig ieux) . Mais ce se ra i t à no t re avis faire p r é c i s é m e n t preuve d e 

fo rmal i sme excessif q u e de s o u t e n i r q u e le c i n q u i è m e moyen a d isparu 

des recours d e v a n t le j u g e i n t e r n e : il a é té soulevé, p la idé et d i scuté pa r 

la C o u r s u p r ê m e en p r e m i è r e ins t ance , puis exp l i c i t emen t repr i s dans 

l 'acte de r ecours . Enfin, il a tou t de m ê m e é té pla idé lors de l ' e x a m e n d e 

ce r e c o u r s : on voit au p a r a g r a p h e 18 de l ' a r rê t q u e , m a l g r é ses décla­

ra t ions p réc i t ées , l 'avocat a d ' u n e p a r t di t qu ' i l t r a i t e r a i t les t ro i s i ème et 

q u a t r i è m e moyens , « et donc le c i n q u i è m e moyen , qu i en découle », d ' a u t r e 

p a r t insis té l o n g u e m e n t su r la d é c h é a n c e des dro i t s à pens ion de son client 

et sur la gravi té de ce t t e a t t e i n t e , incons t i tu t ionne l l e selon lui, au droi t 

p a t r i m o n i a l de percevoir u n e pens ion . 

1 1. Bref, nous ne pouvons nous ral l ier à une l ec tu re qui nous pa ra î t 

t r op r igide et formal i s te de la règ le de l ' é p u i s e m e n t des voies de recours 

i n t e rne s , ce qu i exp l ique q u e nous ayons voté con t r e l ' admiss ion de 

l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t . 

12. C o m p t e t enu du cons ta t a u q u e l est p a r v e n u e la ma jo r i t é de nos 

col lègues , les a u t r e s ques t i ons , p o u r t a n t i m p o r t a n t e s et dé l ica tes , posées 

par ce t t e r e q u ê t e n ' a p p e l l e n t q u e de brèves r e m a r q u e s p u i s q u e leur 

i n t é r ê t est p u r e m e n t t h é o r i q u e en l 'espèce. 

13. A no t r e avis, il a u r a i t fallu r e je te r l ' au t re excep t ion , q u e le 

G o u v e r n e m e n t a t i rée de l ' i ncompé tence de la C o u r ratione temporis. Si en 

effet C h y p r e a ratif ié la C o n v e n t i o n dès le 6 oc tobre 1962, ce qui la liait à 

p a r t i r de ce t t e d a t e , la C o n v e n t i o n est e n t r é e en v igueur à l ' égard de cet 

E t a t , du point de vue des r e q u ê t e s fo rmées con t r e elles devan t les o rganes 

de la Conven t ion , le 1" j a n v i e r 1989, d a t e d'effet de sa déc l a r a t i on 

d ' a ccep t a t i on du dro i t de recours individuel , p révue pa r l 'ar t icle 25 de la 

Conven t i on d a n s sa r édac t ion a n t é r i e u r e à l ' en t r ée en v igueur du 

Pro tocole n" 11. Mais si la révoca t ion de l ' in té ressé est i n t e r v e n u e bien 

avan t , en 1982, c'est le 20 ju i l l e t 1999 s e u l e m e n t que la C o u r s u p r ê m e a 

dé f in i t ivement s t a t u é sur son recours . O r elle a u r a i t pu , si elle n 'avai t pas 

re je té celui-ci, a n n u l e r la décis ion de révoca t ion el la commiss ion de la 

fonction pub l ique a u r a i t dû r é e x a m i n e r la ques t ion en 1999. C 'es t donc 

la d a t e à laquel le la C o u r s u p r ê m e a r e n d u son d e r n i e r a r r ê t qu i c o m p t e . 

14. A no t r e avis é g a l e m e n t , l 'ar t ic le 1 du Protocole n" 1 é ta i t appl icable 

en l 'espèce. Il exis te u n e ligne de j u r i s p r u d e n c e qui cons idè re , a j u s t e t i t re 

à n o t r e sens , q u ' u n e p r e s t a t i o n sociale - m ê m e non contributive - peut 

c o n s t i t u e r u n b ien au sens du Protocole n" 1 (Gaygusuz c. Autriche, a r r ê t du 

16 s e p t e m b r e 1996, Recueil 1996-IV, p. 1142, "§ 4 1 , Bucheh c. République 

tchèque, n" 36541/97, § 46, 26 n o v e m b r e 2002, ou plus r é c e m m e n t encore 

l ' a r rê t Koua Poirrez c France, n" 40892/98 , § 42, C E D H 2003-X) . En 

l 'espèce, le r e q u é r a n t , r e c r u t é d a n s la fonction pub l ique en 1960, savait 
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qu ' i l avait droi t selon la loi na t iona le à des p r e s t a t i ons liées à la r e t r a i t e 

(sauf s'il vena i t à ê t r e r évoqué , ce qu i n 'es t pas une hypo thèse f r équen t e ) ; 

il avait donc au moins l ' e spé rance lég i t ime de j o u i r un j o u r de ces 

p r e s t a t i o n s . 

15. Le point le plus d o u t e u x est sans d o u t e celui de l 'observa t ion de 

l 'ar t icle 1 du Protocole n" 1. L ' a r r ê t de la c h a m b r e avait conclu à la viola­

t ion, cons idé ran t q u e l ' équi l ibre e n t r e la p ro tec t ion du dro i t de p rop r i é t é 

et les ex igences de l ' in té rê t g é n é r a l avai t é t é r o m p u au d é t r i m e n t du 

r e q u é r a n t . N o u s au r ions , d a n s les c i r cons tances de l ' espèce, é t é p robab le ­

m e n t de l'avis c o n t r a i r e . De m ê m e q u e le r e q u é r a n t avai t l é g i t i m e m e n t 

l 'espoir de percevoir une r e t r a i t e , il n ' ignora i t n u l l e m e n t q u e , selon la loi, 

la révocat ion e n t r a î n e la d é c h é a n c e des dro i t s à pens ion . II a c o m m i s , d a n s 

l 'exercice de ses fonct ions, des fautes péna les lourdes , qu i on t e n t r a î n é sa 

c o n d a m n a t i o n à une pe ine de dix-hui t mois d ' e m p r i s o n n e m e n t . Sa révo­

ca t ion n ' é t a i t d a n s ces condi t ions pas injustif iée, c o m p t e t enu n o t a m m e n t 

de son g r a d e et de la n a t u r e des infract ions c o m m i s e s , et nous p a r t a g e o n s 

sur ce point l 'analyse du j u g e W i l d h a b e r dans sa p ropre opinion s é p a r é e . 

Enfin, le c a r a c t è r e non contr ibut i f de la p r e s t a t i o n don t il a é té privé r end 

difficile d ' a d m e t t r e que les conséquences financières de sa pr iva t ion on t 

é té « p a r t i c u l i è r e m e n t r u d e s » , c o m m e l 'avait dit l ' a r rê t de la c h a m b r e au 

p a r a g r a p h e 42, d ' a u t a n t plus q u e la légis lat ion r écen t e a p e r m i s à son 

épouse et à ses enfan t s de bénéficier d ' une pension ( p a r a g r a p h e 22 de 

l ' a r r ê t ) . Au to ta l , et avec la m a r g e d ' i n d é t e r m i n a t i o n qu i s ' a t t a che à un 

vote h y p o t h é t i q u e , nous au r ions v r a i s e m b l a b l e m e n t conclu à la non-

violat ion de l 'ar t icle 1 du Pro tocole n° 1. 
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O P I N I O N D I S S I D E N T E D E M . L E J U G E R E S S 

(Traduction) 

1. J e souscr is à l 'opinion d i s s iden te des j u g e s C o s t a et Gar l ick i , sauf en 

ce qu i conce rne le d e r n i e r poin t , sur l ' ex is tence d ' u n e violat ion ou non de 

l 'ar t icle 1 du Pro tocole n" 1. A cet éga rd , j ' e s t i m e q u e l ' a r rê t de la c h a m b r e 

et le r a i s o n n e m e n t qu ' i l con t i en t é t a i e n t j u s t e s et plus conva incan t s q u e le 

cons ta t a u q u e l est p a r v e n u e la major i t é des m e m b r e s de la G r a n d e 

C h a m b r e . 

2. Le r e q u é r a n t a épuisé les voies de r ecour s i n t e r n e s . L 'E t a t défen­

d e u r au ra i t dû savoir que d a n s les p r o c é d u r e s i n t e r n e s l ' in téressé 

soulevait é g a l e m e n t la ques t ion de son dro i t ( p a t r i m o n i a l ) à pens ion , et 

ce d a n s le cad re de ses a r g u m e n t s relat i fs à la p r o p o r t i o n n a l i t é . 

De plus, les d ro i t s à pens ion des fonc t ionna i res p o r t e n t sur les services 

r e n d u s p a r ces d e r n i e r s et d é p e n d e n t donc des « c o n t r i b u t i o n s » de m a n i è r e 

plus géné ra l e . Il se ra i t a r b i t r a i r e de p lacer la ligne de d é m a r c a t i o n , su r le 

plan p a t r i m o n i a l , e n t r e , d ' une pa r t , les fonc t ionna i res t rava i l l an t d a n s le 

cad re d 'un sys tème de c o n t r a t s de sécur i t é sociale où des co t i sa t ions sont 

ve r sées de m a n i è r e formelle et , d ' a u t r e p a r t , les fonc t ionna i res dont les 

con t r ibu t ions sont d ' e m b l é e et i n d i r e c t e m e n t d é d u i t e s du sa la i re et sont 

donc à paye r p a r l 'E ta t . 

3. En o u t r e , il ne fait a u c u n d o u t e à mes yeux qu ' i l é ta i t j u s t e q u e les 

au to r i t é s na t i ona l e s p r e n n e n t des m e s u r e s d isc ip l ina i res en sus de la 

c o n d a m n a t i o n péna l e du r e q u é r a n t , et qu 'e l les p r o n o n c e n t é g a l e m e n t 

u n e révocat ion , c o m p t e t enu de la g rav i té des infrac t ions en ques t ion , 

m ê m e si les s o m m e s d é t o u r n é e s ava ien t é té ve r sées p o u r des œuvre s 

ca r i t a t ives au p rés iden t du fonds d ' a s s i s t ance de la R é p u b l i q u e . U n e 

sanc t ion d isc ip l ina i re qui a privé r é t r o a c t i v e m e n t le r e q u é r a n t (et donc 

sa famille) de t o u t e s les p r e s t a t i ons de r e t r a i t e cons t i tue à m o n avis une 

sanc t ion péna l e et non plus d isc ip l ina i re . Bien q u e définies a u t r e m e n t en 

droi t i n t e r n e , ces sanc t ions peuven t en ve r tu des a r t ic les 6 de la Conven­

t ion et 1 du Pro tocole n" 1 ê t re r a n g é e s p a r m i les sanc t ions péna l e s , et 

m ê m e celles qu i sont r e l a t i v e m e n t sévères . C e p e n d a n t , les ju r id ic t ions 

i n t e r n e s n 'on t pas c o n d a m n é le r e q u é r a n t à ve r se r u n e forte a m e n d e en 

plus de la pe ine de pr ison. C o m m e sanc t ion d isc ip l ina i re , la déchéance 

ré t roac t ive de la pens ion d ' u n e p e r s o n n e ne peu t passe r p o u r servir un 

objectif p r o p o r t i o n n é . De surcro î t , la d é c h é a n c e r é t roac t ive de l ' ensemble 

des dro i t s à pens ion en t an t q u e « sanc t i on p é n a l e » p e u t r e p r é s e n t e r par 

h a b i t a n t un m o n t a n t qu i sous l 'angle du dro i t péna l peu t ê t r e j u g é 

d i s p r o p o r t i o n n é à tou t point d e vue . L 'a r t ic le 1 du Pro toco le n" 1 m é n a g e 

des excep t ions p o u r les a m e n d e s , ma i s pas pour ce type de déchéance 

r é t roac t ive de l ' ensemble des dro i t s à pens ion . L ' a r g u m e n t selon lequel 
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le r e q u é r a n t a u r a i t pu prévoir pare i l s effets n 'es t pas conva incan t , car la 

d ispos i t ion e l l e - m ê m e , i n d é p e n d a m m e n t de son c a r a c t è r e prévis ible ou 

non, doit ê t r e cons idé rée c o m m e é t a n t p a r t i c u l i è r e m e n t sévère et incom­

pa t ib le avec l 'équi l ibre requis e n t r e la p ro tec t ion des dro i t s de p r o p r i é t é 

de l ' individu et l ' in térê t public. Le fait q u e la loi p e r t i n e n t e ait é té 

modif iée - u n e pa r t i e des dro i t s à pens ion é t a n t à p r é sen t r é se rvée a u x 

m e m b r e s de la famille — m o n t r e q u e le l ég i s la teur de l 'E ta t d é f e n d e u r 

é ta i t b ien conscient du défau t de p r o p o r t i o n n a l i t é qui ressor t des dispo­

si t ions légales appl icables au r e q u é r a n t . 
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SUMMARY 

Prolonged delay by State authorities in exécution of court judgments 

Article 6 § 1 of the Convention 

Right to a court - Civil proceedings - Enforcement proceedings - Prolonged delay by State 
authorities in exécution of court judgments - Restitution of property - Lack offunding not a 
valid reason for failing to comply with a court judgment - Delays in exécution depriving 
Article 6 of ail useful ejfect 

Article 1 of Protocol No. 1 

Peaceful enjoyment of possessions - Prolonged delay by State authorities in exécution of court 
judgments — Final and binding judgments - Restitution of property - Judgments ordering 
pay ment ofcompensation and/or éviction of occupants - Possessions - Interférence - Absence of 
justification forfailure to comply with a court judgment 

* * 

The applicant, whose parents ' house had been nationalised by the Soviet 
authorities in 1946, lodged an action for the restitution of the house, on the basis 
of a law of 1992 enabling the recovery of confiscated or nationalised property. In a 
judgment of March 1997, the district court found in favour of the applicant and 
ordered thc restitution of the house. As the house had been divided into six flats, 
five of which had been sold to the tenants, the court ordered the municipal council 
to evict the occupants from ail of the flats and provide them with alternative 
accommodation. The judgment became enforceable in August 1998, when it was 
upheld by the Suprême Court. However, the municipal council informed the 
applicant that it could not comply with the judgment due to a lack of funds with 
which to build housing for the evicted tenants. The applicant brought an action 
seeking damages for the delay in complying with thc judgment, but it was 
dismissed. She subsequently brought a new action claiming compensation from 
the municipal council in lieu of restitution of five ofthe flats. In October 2000 the 
district court partly varied thc original judgment, ordering thc municipal council 
to pay the applicant the market value of the five flats. This judgment became 
enforceable in January 2001. Thc municipal council paid the applicant the 
stipulated amount in November 2002. As regards the éviction of the occupants of 
the sixth flat, the municipal council has still not complied with the judgment of 
March 1997. 

1. This summary by the Registry does not bind the Court. 
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Held 
( I) Government's preliminary objection (non-exhaustion of domestic remédies): 
The Government had not raised the applicant's failure to make use of proceedings 
under the former Code of Civil Procédure and former Civil Code at the admissi­
bility stage, and were therefore estopped from doing so, nor had they suffïciently 
established the effectiveness of a new remedy introduced by the new Civil Code: 
objection dismissed. 

(2) Article 6 § 1 ofthe Convention: It was not open to a State authority to cite lack 
ol ftinds or of alternative accommodation as an excuse for not complying with a 
judgment . A delay in the exécution of a judgment could be justified in particular 
circumstances, but should not be such as to impair the essence of the right 
protected under Article 6 § 1. In the case before the Court, the applicant should 
not have been preventecl from benefiting from the successfttl outcome of the 
litigation. By lailing for years to take the necessary measures to comply with final 
judicial décisions, the authorities had deprived the provisions of Article 6 § 1 of ail 
useful effect. 

Conclusion: violation (unanimously). 
(3) Article 1 of Protocol No. 1: The applicant's inability to obtain the exécution of 
the final judgments constituted an interférence with her right to the peaceful 
enjoyment of lier possessions. The failure to comply with those judgments meant 
that the applicant had been preventecl from receiving the money she could 
reasonably have expected to receive and from having the occupants of the flats 
evicted. The Government had not provided any explanation for that interférence, 
which could not be justified by the lack of funds and of alternative accommodation. 
Conclusion: violation (unanimously). 

Article 41: The Court made awards in respect of pecuniary and non-pecuniary 
damage. It rescrvcd the question of the applicability of Article 41 with regard to 
the sixtb Hat. 

C a s e - l a w c i t e d b y t h e C o u r t 

Stran Greek Refmeries and Stratis Andreadis v. Greece, judgment of 9 December 1994, 
Séries A no. 301-B 
Hornsby v. Greece, judgment of 19 March 1997, Reports ofjudgments and Décisions 
1997-11 

Immobiliare Saffi v. Italy [GC], no. 22774/93, ECHR 1999-V 
Ambruosi v. Italy, no. 31227/96, 19 October 2000 
The former King ùf Greece and Others v. Greece (just satisfaction) [GC], no. 25701/94, 
28 November 2002 



PRODAN v. MOLDOVA JUDGMENT 353 

In the case of Prodan v. Moldova, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s ( F o u r t h Sec t ion) , s i t t ing as a 

C h a m b e r composée! ol: 
Sir Nicolas BRATZA, Président, 
M r M. PI.I.I.OM'AA. 
M r s V. STRÂZNICKÀ, 
M r R. MARUSTE, 
M r S. PAVLOVSCHI, 
M r L. GARLICKI, 
M r J . BORREGO BOKKEGO, judges, 

and M r M. O'BOYLE, Section Registrar, 
H a v i n g de l i be r a t ed in pr ivate on 7 J a n u a r y 2003 and 27 Apri l 2004, 
Del ivers t he following j u d g m e n t , which was a d o p t e d on t h e last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an app l i ca t ion (no. 49806/99) aga ins t the 
Repub l i c of Moldova lodged with t he C o u r t u n d e r Art ic le 34 o f t h e Con­
vent ion for the P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s 
(" the C o n v e n t i o n " ) by a Moldovan na t iona l , Mrs T a t i a n a P r o d a n ("the 
a p p l i c a n t " ) , on 5 J a n u a r y 1999. 

2. T h e appl ican t was r e p r e s e n t e d by M r V. Nagacevsch i ac t ing on 
beha l f of Lawyers for H u m a n Righ t s , a n o n - g o v e r n m e n t a l o rgan i sa t ion 
based in Ch i s jnâu . 

3. T h e Moldovan G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d 
by the i r Agen t , M r V. Pâr log , o f t h e Min i s t ry of J u s t i c e . 

4. T h e appl icant a l leged, in pa r t i cu l a r , t ha t the fai lure to enforec a 
final j u d g m e n t in h e r favour was i n c o m p a t i b l e wi th the C o n v e n t i o n . 

5. T h e appl ica t ion was a l loca ted to t he F o u r t h Sect ion of t he C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n tha t Sect ion, the C h a m b e r 
that would cons ider the case (Art icle 27 § 1 ol t he Conven t ion ) was 
c o n s t i t u t e d as provided in Rule 26 § 1. 

6. By a décision ol 7 J a n u a r y 2003, the C h a m b e r dec la red the 
appl ica t ion admiss ib le . 

7. T h e C h a m b e r hav ing dec ided , af ter consu l t ing the pa r t i e s , t h a t no 
h e a r i n g on the mer i t s was r equ i r ed (Ride 59 § 3 in fine), the pa r t i e s repl ied 
in wr i t i ng to each o t h e r ' s obse rva t ions . 

8. T h e app l i can t a n d the G o v e r n m e n t each filed observa t ions on the 
mer i t s (Rule 59 § 1). 

9. By a l e t t e r d a t e d 4 S e p t e m b e r 2003, t he G o v e r n m e n t in formed the 
C o u r t of t he adop t ion and e n t r y in to force of a new Civil Code a n d o f t h e 
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a m e n d m e n t of c e r t a i n provisions of t he Code of Civil P r o c é d u r e . T h e y 

ra i sed a n add i t iona l p r e l im ina ry object ion in this connec t ion . 

T H E F A C T S 

1. T H E C I R C U M S T A N C E S O F T H E CASE 

10. T h e appl icant was born in 1924 and lives in Ch i s jnâu . 

11. In J u n e 194(i the Soviet au tho r i t i e s na t iona l i sed the app l i can t ' s 

p a r e n t s ' house . In 1949 he r p a r e n t s were d e p o r t e d to Siber ia . 

12. O n ri D e c e m b e r 1992 the M o l d o \ a n p a r l i a m e n t enac t ed 

Law no. 1225-XII "on the r ehab i l i t a t ion o f v i c t i m s of poli t ical répress ion 

by the occupying c o m m u n i s t t o t a l i t a r i an r é g i m e " . T h e Law enab led the 

v ic t ims of t he Soviet r epress ion to rec la im the i r p r o p e r t y if it had been 

con l i sca ted or na t iona l i sed . 

13. In 1997 the app l ican t lodged an act ion in the C e n t r a Dis t r ic t C o u r t 

(Judecâtoria Seclorului) s eek ing thc r e s t i t u t ion of he r p a r e n t s ' house . At thc 

m a t e r i a l t i m e the house was divided in to six flats: nos . 3, 6, 7, 8, 12 a n d 13. 

Since flats nos. 3, 6, 7, 8 and 13 had been p u r c h a s e d by the former t e n a n t s , 

t he app l ican t sought a déc l a r a t i on t h a t thc c o n t r a c t s by which they had 

been p u r c h a s e d from the S t a t e were nul l a n d void. She also sought thc 

évict ion of ail the o c c u p a n t s from the house . 

14. O n 14 M a r c h 1997 the C e n t ru Dis t r ic t C o u r t found in favour o f t h e 

applicant and o r d e r e d t h e r e s t i t u t i o n of t he house . It dec la red null and 

void t he c o n t r a c t s by which (lais nos. 3, 6, 7, 8 and 13 had been sold to the 

t e n a n t s . T h e cour t f u r t h e r o r d e r e d t he mun ic ipa l council to evict ail t he 

o c c u p a n t s , inc lud ing those of flat no. 12, a n d to provide ail the t e n a n t s 

wi th a l t e rna t i ve a c c o m m o d a t i o n . 

15. T h e mun ic ipa l council a n d the occupan t s lodged an appea l wi th the 

Ch i s jnâu Régiona l C o u r t (Tribunalul Municipiului) aga ins t the j u d g m e n t 

o f t h e C e n t r u Dis t r ic t C o u r t . O n 17 O c t o b e r 1997 the Ch i s jnâu Régiona l 

C o u r t al lowed the a p p e a l and q u a s h e d the j u d g m e n t of t he C e n t r u 

Dist r ic t C o u r t . 

16. T h e appl ican t lodged an a p p e a l on po in t s of law aga ins t t he 

j u d g m e n t o f t h e Ch i s jnâu Régiona l C o u r t . O n 31 M a r c h 1998 the C o u r t 

of A p p e a l (Curlea de Apel) d i smissed the a p p e a l and uphe ld the j u d g m e n t of 

thc Ch i s jnâu Régiona l C o u r t . 

17. Fol lowing a r eques t by t he app l i can t , t he P r o c u r a t o r G e n e r a l ' s 

Office appl ied to t he S u p r ê m e C o u r t of J u s t i c e (Curtea Supremâ de Justifie) 

for an o r d e r s e t t i n g aside the j u d g m e n t s o f t h e Ch i s jnâu Régiona l C o u r t 

a n d the C o u r t of Appea l . 

18. O n 19 Augus t 1998 the S u p r ê m e C o u r t of J u s t i c e q u a s h e d the 

j u d g m e n t s o f t h e Ch i s jnâu Régiona l C o u r t and t h e C o u r t of Appea l and 
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uphe ld the j u d g m e n t of the C e n t r u Dis t r ic t C o u r t of 14 M a r c h 1997 on the 
g r o u n d t h a t b o t h t he Ch i s jnâu Régional C o u r t a n d the C o u r t of Appea l 
had failed to comply wi th the provisions of Law no. 1225-XII of 
8 D e c e m b e r 1992 (see p a r a g r a p h 31 be low) . 

19. O n an unspecif ied d a t e in 1998, af ter o b t a i n i n g a wa r r an t of 
exécu t ion , t he appl ican t asked the munic ipa l council to comply wi th t h e 
j u d g m e n t of 14 M a r c h 1997. In a l e t t e r of 1 4 J a n u a r y 1999, the munic ipa l 
council in formed the app l ican t t h a t it was u n a b l e to comply d u e to a lack 
of funds wi th which to build hous ing for t he evicted t e n a n t s . 

20. In 1999 the app l ican t r e q u e s t e d the Chi§ inâu L a n d Regis t ry 
(Organul Cadastral Teritorial) to issue he r wi th a cer t i f ica te of ownersh ip of 
t he house . In a l e t t e r of 15 S e p t e m b e r 1999, the Land Regis t ry in formed 
he r t h a t it would issue he r wi th t i t le to t he p r o p e r t y only if t he munic ipa l 
council furnished he r wi th a "deed of del ivery and r ece ip t " (act depredare-
primire) in respec t o f t h e house . 

21 . In O c t o b e r 1999 the appl ican t b r o u g h t an act ion in t he C e n t r u 
Dis t r ic t C o u r t aga ins t t he munic ipa l council seek ing d a m a g e s for t h e 
de lay in comply ing wi th t h e j u d g m e n t of 1 4 M a r c h 1997. O n 17 N o v e m b e r 
1999 the C e n t r u Dis t r ic t C o u r t d i smissed the ac t ion as un founded . T h e 
appl ican t did not lodge an a p p e a l aga ins t t h a t j u d g m e n t and it b e c a m e 
final. 

22. In 2000 the appl ican t b r o u g h t an act ion in t he C e n t r u Dist r ic t 
C o u r t seek ing a var ia t ion of the o rde r s m a d e in the j u d g m e n t of 14 M a r c h 
1997. In pa r t i cu la r , she r e q u e s t e d t h a t the munic ipa l council be ordered to 
pay her compensa t i on in lieu of r e s t i tu t ion of fiats nos. 3, 6, 7, 12 a n d 13. 
O n 7 F e b r u a r y 2000 the C e n t r u Dis t r ic t C o u r t o rde r ed t h a t a va lua t ion of 
the fiais be ca r r ied out by expe r t s from the Chi§inàu Land Regis t ry . 
However , following a r eques t from the app l ican t , on 24 F e b r u a r y 2000 it 
o rde red tha t the va lua t ion be ca r r i ed ou t by i n d e p e n d e n t p rope r ty va luers . 

23. O n 3 O c t o b e r 2000 the C e n t r u Dis t r ic t C o u r t m a d e a n o r d e r par t ly 
vary ing the j u d g m e n t of 14 M a r c h 1997 and r e q u i r i n g the munic ipa l 
council to pay t h e app l i can t 488,274 Moldovan Ici ( M D L ) , t h a t be ing the 
m a r k e t va lue of fiats nos . 3 , 6, 7, 12 and 13. 

24. T h e munic ipa l council lodged an appea l wi th the Chis jnâu 
Régiona l C o u r t aga ins t t h a t j u d g m e n t . O n 10 J a n u a r y 2001 the Ch i s jnâu 
Régiona l C o u r t d i smissed the appea l a n d uphe ld t he C e n t r u Dist r ic t 
C o u r t ' s j u d g m e n t of 3 O c t o b e r 2000. 

25. In 2001 the appl ican t asked the hous ing division o f t h e munic ipa l 
council to comply wi th the provisions of the j u d g m e n t of 14 M a r c h 1997 
conce rn ing the éviction of t he occupan t s of fiât no. 8. In a l e t t e r of 
26 M a r c h 2001 , the munic ipa l council in formed the appl ican t t h a t d u e to 
a lack of funds with which to build hous ing and of available a l t e rna t ive 
a c c o m m o d a t i o n for t he evicted t e n a n t s , it could not enforce t h e j u d g m e n t 
of 14 M a r c h 1997. 
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26. O n H) Apri l 2001 the C e n t r u Dis t r ic t C o u r t re jec ted t he munic ipa l 

council ' s r e q u e s t for a s tay of exécu t ion o f t h e Dist r ic t C o u r t ' s j u d g m e n t of 

3 O c t o b e r 2000. O n 1 9 J u n e 2001 the Chis jnâu Régiona l C o u r t , in its final 

j u d g m e n t , d i smissed an appea l by the d e p u t y mayor aga ins t t he above 

j u d g m e n t . 

27. Following a r e q u e s t by the munic ipa l council , thc P r o c u r a t o r 

G e n e r a l ' s Office appl ied to the S u p r ê m e C o u r t of J u s t i c e for an o r d e r 

s e t t i n g as ide the j u d g m e n t s of the C e n t r u Dis t r ic t C o u r t of 3 O c t o b e r 

2000 and the C h i s i n â u Régiona l C o u r t of 10 J a n u a r y 2001 . 

28. O n 12 S e p t e m b e r 2001 the S u p r ê m e C o u r t of J u s t i c e re jec ted t h a t 

app l ica t ion . 

29. O n an unspecif ied d a t e the appl ican t aga in r e q u e s t e d the 

munic ipa l council to comply wi th the j u d g m e n t s of 14 M a r c h 1997 and 

3 O c t o b e r 2000. In a l e t t e r of 23 O c t o b e r 2001 , thc munic ipa l council 

in formed the appl ican t t h a t due to a lack of funds and a l t e rna t i ve 

a c c o m m o d a t i o n for t hc occupan t s of flat no. 8, it could not comply wi th 

t hc j u d g m e n t of 14 M a r c h 1997. As r e g a r d s t he j u d g m e n t of 3 O c t o b e r 

2000, the munic ipa l council repl ied t h a t t he m o n e y would be paid af ter 

a m o u n t s due u n d e r o t h e r cour t o r d e r s had b e e n paid. 

30. O n 20 N o v e m b e r 2002 the munic ipa l council paid thc appl ican t 

M D L 488,274 ( the équ iva len t of 29,238 euros at t he t ime) in acco rdance 

wi th the j u d g m e n t of 3 O c t o b e r 2000. However , it has not compl ied wi th 

t he provision in the j u d g m e n t of 14 M a r c h 1997 r e q u i r i n g it to evict the 

t e n a n t s from fiai no. 8. 

II. RELEVANT D O M E S T I C LAW 

31 . T h e re levan t provisions of Law no. 1225-XII of 8 D e c e m b e r 1992, 

as a m e n d e d on 23 N o v e m b e r 1994, r ead as follows: 

Section 12 

Restitution of property to persons subjected to repression 

"(1) Any citizen of the Republic of Moldova who has been subjected to political 

repression and subsequently rehabilitated, shall have returned to him, at his recpiest 

or at the request of his heirs, any property which was confiscaled, nationalised or taken 

away from him in some other way. 

(5) Any deed of sale and purchase or other form of transfer of a house, building or 

other construction or goods that have been confiscated, nationalised or taken away from 

a person who has been a victim of repression may, when made after his rehabilitation, be 

declared null and void by the courts on an application by the victim or his heirs." 
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In 1998 a new p a r a g r a p h was addecl to the above sect ion by vi r tue of 

Law no. 84-XIV of 8 J u l y 1998. It r e ads as follows: 

"(6) Any person evicted from a house that is thc subject of a restitution order shall be 

provided upon his éviction with accommodation on a priorily basis by the local public 

authorities, in accordance with the législation." 

Art ic le 426 of thc Code of Civil P r o c é d u r e in force be tween 

26 D e c e m b e r 1964 and 1 2 J u n c 2003 r ead as follows: 

"The creditor or the debtor against whom enforcement proceedings are pending may 

lodge an appeal against any action which the baililT takes or refuses to take in the 

enforcement proceedings. ..." 

Art ic le 478 of thc Civil Code in force b e t w e e n 26 D e c e m b e r 1964 and 

12 J u n e 2003 r ead as follows: 

"Full redress shall be provided by the State in the manner prescribed bv law for 

damage caused to a natural or juristic person by the illégal action of the criminal-

investigation organs, the proseeution service or the courts, regardless of whether a 

public servant from one of those bodies has been at fault." 

O n 12 J u n e 2003 a new Civil Code c a m e in to force. Art ic le 1404 reads as 

follows: 

" 1 . Damage caused by an unlawful administrative décision or as a resuit of a failure 

by a public authority or public officiai to acl upon a request made within the stalutorv 

lime-limit shall be made good bv the public authority. . . . 

2. Individuals shall be entitled to claim gênerai damages in respect of the acts 

referred to in paragraph 1 of the présent Article. ..." 

T H E L A W 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N S 

A. Non-exhaustion of domestic remédies 

32. In t he i r m e m o r i a l s of 7 M a r c h 2003 and 4 S e p t e m b e r 2O03, 

t he G o v e r n m e n t ra ised for the first t i m e the object ion tha t domes t i c 

r e m é d i e s h a d not b e e n e x h a u s t e d , a r g u i n g t h a t the appl icant had not 

avai led herse l f of t he r e m é d i e s provided by Ar t ic le 426 of t he former 

Code of Civil P r o c é d u r e , Art ic le 478 of t he fo rmer Civil Code or by 

Art ic le 1404 of t he new Civil C o d e . 

1. Article 426 of the former Code of Civil Procédure and Article 478 of the 

former Civil Code 

33. T h e C o u r t no tes t h a t u n d e r Rule 55 o f t h e Rules of C o u r t any plea 

of inadmiss ib i l i ty m u s t , in so far as its c h a r a c t e r a n d the c i r c u m s t a n c e s 
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p e r m i t , be m a d e by the r e s p o n d e n t pa r ty in its observa t ions on the 

admiss ib i l i ty o f t h e app l ica t ion . 

34. As far as Art ic le 426 of t he fo rmer Code of Civil P r o c é d u r e and 

Art ic le 478 o f t h e fo rmer Civil Code a re conce rned , t he C o u r t no tes t h a t 

t hè se C odes w e r e in force be tween 26 D e c e m b e r 1964 and 12 J u n e 2003. 

35. T h e case was c o m m u n i c a t e d to the G o v e r n m e n t on 27 N o v e m b e r 

2001 and they were r e q u e s t e d to submi t the i r observa t ions as to t h e 

admiss ib i l i ty of the case before 8 J a n u a r y 2002. T h e G o v e r n m e n t did not , 

however , s u b m i t any observa t ions on the issue of admissibi l i ty , a n d 

the case was dec l a r ed admiss ib le by t he C o u r t on 7 J a n u a r y 2003. T h e 

G o v e r n m e n t s u b s e q u e n t l y s u b m i t t e d observa t ions on the admiss ib i l i ty 

and mer i t s o f t h e app l ica t ion on 7 M a r c h and 4 S e p t e m b e r 2003. 

36. As t h e r e a r e no p a r t i c u l a r r easons which would have absolved the 

G o v e r n m e n t from ra i s ing at the admiss ib i l i ty s tage the i r object ion t h a t 

t he app l ican t had failed to rely on Art ic le 426 o f t h e fo rmer C o d e of Civil 

P r o c é d u r e and Art ic le 478 of the fo rmer Civil C o d e , they a r e e s topped 

from doing so now (see Maurer v. Auslria, no. 50110/99, § 16, 17 J a n u a r y 

2002) . 

37. Accordingly, t he G o v e r n m e n t ' s p r e l i m i n a r y object ion r e l a t i n g to 

Art ic le 426 of t he fo rmer Code of Civil P r o c é d u r e a n d Art ic le 478 of t he 

fo rmer Civil Code m u s t be d ismissed . 

2. Article 1404 of the new Civil Code 

38. T h e C o u r t r é i t é r â t e s t h a t the ru le of e x h a u s t i o n of domes t i c 

r e m é d i e s re fe r red to in Art ic le 35 § 1 of t he C o n v e n t i o n is based on the 

a s s u m p t i o n t h a t t he d o m e s t i c System provides an effective r e m e d y in 

respec t o f t h e a l leged b reach . T h e b u r d e n of proof is on t he G o v e r n m e n t 

c l a iming non -exhaus t i on to satisfy the C o u r t t h a t an effective r e m e d y was 

avai lable in theo ry a n d in prac t ice a t t he re levan t t i m e , t h a t is to say, t h a t 

the r e m e d y was access ib le , capab le of provid ing r e d r e s s in respec t of the 

app l i can t ' s c o m p l a i n t and offered r ea sonab le p rospec t s of success (see V. 

v. the United Kingdom [ G C ] , no. 24888/94, § 57, E C H R 1999-IX). 

39. T h e a s s e s s m e n t of w h e t h e r d o m e s t i c r e m é d i e s have b e e n 

e x h a u s t e d is n o r m a l l y ca r r i ed out with ré fé rence to t he d a t e on which the 

app l ica t ion was lodged wi th the C o u r t . However , this ru le is subject to 

excep t ions , which may be jus t i f ied by the p a r t i c u l a r c i r c u m s t a n c e s of 

each case (see Brusco v'. Italy ( d e c ) , no. 69789 /01 , E C H R 2001-IX) . 

40. T h e C o u r t does not cons ider t h a t t he p r é s e n t case cons t i t u t e s a n 

except ion to the above ru le . It notes t h a t Art ic le 1404 of t he new Civil 

Code lays down the g ê n e r a i pr inciple tha t S t a t e o r g a n s will be liable in 

to r t in cases w h e r e d a m a g e has b e e n "caused by an unlawful a d m i ­

n is t ra t ive décision or as a resu i t of a fai lure ... to act upon a r e q u e s t 

m a d e wi th in the s t a t u t o r y t ime- l imi t " . T h e p r é s e n t case does not concern 



PRODAN v. MOLDOVAJUDGMENT 359 

a n a d m i n i s t r a t i v e décision or a fai lure to comply wi th a s t a l u t o r y t ime-
limit . Nor does Art ic le 1404 provide for any spécifie légal or p rocédu ra l 
r e m e d y in cases in which a final j u d g m e n t is not enforced. 

4 1 . T h e law re fe r red to by t he G o v e r n m e n t can , the re fo re , be 
d i s t ingu i shed from the "P in to Ac t " which was in issue in Brusco, ci ted 
above, and was specially des igned and b r o u g h t in to force in o r d e r to deal 
with the r e c u r r i n g p rob l em o f t h e u n d u e l eng th of p roceed ings in Italy. 

42. In the p r é s e n t case , t he C o u r t observes t h a t the G o v e r n m e n t have 
simply re fe r red to a n Ar t ic le from the new Civil Code which es tabl i shes 
the pr inciple t h a t S t a t e o rgans a r e subject to Iiability. However , they 
have not s t a t e d on the basis of which légal provision t he app l ican t could 
have ob t a ined the e n f o r c e m e n t of t he j u d g m e n t s and r é p a r a t i o n lor the 
d a m a g e caused by yea r s of non -en fo rcemen t ; nor have they provided any 
e x a m p l e s of cases w h e r e t he law has b e e n successfully re l ied on to t h a t 
effect. T h e C o u r t does not cons ider tha t t he G o v e r n m e n t have 
sufficienlly e s tab l i shed the effectiveness of the r e m e d y in ques t ion , or 
t h a t the app l i can t , at th is la te s t age , should be r e q u i r e d to go back to the 
na t iona l cour t s and a t t e m p t to m a k e use of it. 

43 . C o n s e q u e n t l y , t he p a r t of t he object ion r e l a t i ng to Ar t ic le 1404 of 
the new Civil C o d e canno t be al lowed. 

II. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

50. T h e appl ican t compla ined tha t t he non -en fo rcemen t of the 
j u d g m e n t s in he r favour had viola tcd her r igh t s u n d e r Ar t ic le 6 § 1 o f t h e 
Conven t ion . 

51 . T h e re levan t p a r t of Art ic le 6 § 1 provides: 

"In the détermination of his civil rights and obligations everyone is entitled to a 
(air ... hearing ... by [a] ... tribunal ..." 

52. T h e C o u r t r é i t é r â t e s t h a t Art ic le 6 § 1 secures to everyone the 
r ight to have any c la im r e l a t i ng to his civil r ights and obl iga t ions b rough t 
before a cour t or t r i buna l ; in th is way it embod ie s t he " r igh t to a cour t " , of 
which the r ight of access , t h a t is the r ight to i n s t i t u t e p roceed ings before 
cour t s in civil m a t t e r s , cons t i t u t e s one aspec t . However , t h a t r ight would 
be illusory if a C o n t r a c t i n g S t a t e ' s d o m e s t i c légal System al lowed a final, 
b ind ing jud ic ia l décis ion to r e m a i n inopera t ive to the d é t r i m e n t of one 
par ty . It would be inconccivable t h a t Art ic le 6 § 1 should descr ibe in 
dé ta i l p r o c é d u r a l g u a r a n t e e s afforded to l i t igants - p roceed ings t h a t a re 
fair, publ ic a n d expéd i t ions - w i thou t p r o t e c t i n g t he i m p l e m e n t a t i o n of 
jud ic ia l décis ions; to c o n s t r u e Ar t ic le 6 as be ing conce rned exclusivcly 
wi th access to a cour t a n d the conduc t of p roceed ings would be likely to 
lead to s i tua t ions incompa t ib l e wi th the pr inciple o f t h e ru le of law which 
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t h e C o n t r a c t i n g S t a t e s u n d e r t o o k to respec t w h e n thcy rat i f ied t he 

C o n v e n t i o n . Execu t ion of a j u d g m e n t given by any cour t m u s t t he re fo re 

be r e g a r d e d as a n i n t ég ra l pa r t of the " t r i a l " for the pu rposes of Art ic le 6 

(see Homsby v. Greece, j u d g m e n t of 19 M a r c h 1997, Report.) of Judgments and 

Décisions 1997-11, pp. 510-11, § 40). 

53 . It is not open to a S t a t e a u t h o r i t y to cite a lack ol funds and 

avai lable a l t e r n a t i v e a c c o m m o d a t i o n as an excuse for not comply ing wi th 

a j u d g m e n t . Admi t t ed ly , a de lay in t he exécu t ion of a j u d g m e n t m a y be 

jus t i f ied in pa r t i cu l a r c i r c u m s t a n c e s . But the de lay m a y not be such as to 

impa i r t he essence of t he r igh t p ro t ec t ed u n d e r Art ic le 6 § 1 of the 

C o n v e n t i o n (see Immobiliare Saffî v. Italy [ G C ] , no. 22774/93, § 74, E C H R 

1999-V). In the i n s t an t case , t he app l i can t should not have been p r e v e n t e d 

from benef i t ing from the successful o u t e o m e to the l i t igat ion, which took 

the form of a n ini t ial o r d e r for t he évict ion o f t h e occupan t s from ail thc 

flats t h a t was s u b s e q u e n t l y conver t ed in to an award equa l to t he m a r k e t 

va lue of flats nos. 3 , 6, 7, 12 and 13 and an o r d e r for the éviction of t he 

o c c u p a n t s of Hat no. H. 

54. The C o u r t no tes tha t the C e n t r u Dist r ic t C o u r t ' s j u d g m e n t of 

14 M a r c h 1997 r e m a i n e d unenforced in respec t of flats nos. 3, 6, 7, 12 

and 13 for twen ty -n ine m o n t h s . It has yet to be enforced in respec t of flat 

no. 8 af ter s ixty-seven m o n t h s . As r e g a r d s the j u d g m e n t of 3 O c t o b e r 2000, 

the C o u r t no tes tha t it r e m a i n e d unenforced for twenty- two m o n t h s and 

was complice! wi th only af ter t he p r é s e n t app l ica t ion had been c o m m u n i -

ca tcd to t he G o v e r n m e n t . 

55 . By failing for years to t ake the necessary m e a s u r e s to comply wi th 

the final jud ic ia l décis ions in the i n s t an t case , t he Moldovan a u t h o r i t i e s 

depr ived the provisions of Art ic le 6 § 1 of the Conven t i on of ail uscful 

effect. 

56. T h e r e has accordingly b e e n a violat ion of Art ic le 6 § 1 of t he 

Conven t i on . 

III. ALLEGED V I O L A T I O N O F ARTICLE 1 O F P R O T O C O L No. 1 

57. T h e appl ican t f u r the r compla ined t h a t because of t he non-

e n f o r c e m e n t of the j u d g m e n t s in he r favour she was unab le to enjoy her 

possess ions . H e r r ight to t he p ro t ec t i on of he r p r o p e r t y u n d e r Art ic le 1 of 

Protocol No. 1 had t hus been viola ted. 

58. Art ic le 1 of Protocol No. 1 r eads as follows: 

"Every natural or légal person is entitled to the peaeeful enjoyment ofhis possessions. 

No one shall be deprived of his possessions except in the public interest and subject to 

the conditions provided for by law and by the gênerai principles of international law. 

The preceding provisions shall not, however, in any way impair the right of a State to 

enforce such lavvs as it deems necessary to control the use of property in accordance with 

the gênerai interest or to secure the payment of taxes or other contributions or penalties." 
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59. T h e C o u r t r é i t é r â t e s tha t a "c la im" can cons t i tu te a "possess ion" 
wi th in t he m e a n i n g of Art icle 1 of Protocol No. 1 if it is sufficiently 
es tabl ished to be enforceable (see Slran Greek Refmeries and Slratis Andreadis 
v. Greece, j u d g m e n t of 9 D e c e m b e r 1994, Sér ies A no. 301-B, p. 84, § 59). 

fil). T h e C e n t r u Dis t r ic t C o u r t ' s j u d g m e n t s of 14 M a r c h 1997 and 
3 O c t o b e r 2000 b e c a m e final a n d enforceable on 19 Augus t 1998 and 
10 J a n u a r y 2001 respect ively. However , the app l ican t was unab le to 
secure the i r exécu t ion as soon as the) ' b e c a m e enforceable . It follows tha t 
her inabil i ty to have t he j u d g m e n l of 14 M a r c h 1997 enforced unt i l 
10 J a n u a r y 2001 in respect of fiats nos. 3, 6, 7, 12 and 13 and lier 
c o n t i n u i n g inabil i ty to have it enforced in respec t of fiât no. 8 cons t i t u t e 
a n in t e r f é rence wi th her r ight to the peaceful en joyment of he r posses­
sions, as set out in the first s en t ence o f t h e first p a r a g r a p h of Art ic le 1 of 
Protocol No . 1. H e r inabi l i ty to have t he j u d g m e n t of 3 O c t o b e r 2000 
execu ted in respect of t he award of a s u m equa l to t he m a r k e t value of 
fiats nos. 3 , 6, 7, 12 and 13 unt i l 20 N o v e m b e r 2002 mus t also be r ega rded 
as an in t e r f é rence wi th lier r ight to the peaceful en joyment of her 
possessions, as set oui in t he first s e n t e n c e of t he first p a r a g r a p h of 
Art ic le 1 of Protocol No. 1. 

6 1 . By failing to comply wi th the j u d g m e n t s of t he C e n t r u Dist r ic t 
C o u r t , t he na t iona l a u t h o r i t i e s p r e v e n t e d the app l ican t from receiving 
the money she could r easonab ly have expec ted to receive a n d from 
having the o c c u p a n t s of t he fiats evicted. T h e G o v e r n m e n t have not 
provided any exp l ana t i on for this i n t e r f é rence and the C o u r t cons iders 
t h a t it c a n n o t be jus t i f ied by a lack of funds a n d of avai lable a l t e rna t i ve 
a c c o m m o d a t i o n (see, mutatis mutandis, Ambruosi v. Italy, no. 31227/96, 
§§ 28-34, 19 O c t o b e r 2000) . 

62. T h e r e has accordingly been a violat ion of Art ic le 1 of Protocol No. 1. 

IV. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

63. Ar t ic le 41 o f t h e Conven t i on provides : 

"If the Court finds that there has been a violation ofthe Convention or the Protocols 
thereto, and if the internai law of the High Contracting Party concerned allows only 
partial réparation to be made, the Court shall, if necessary, alTord just satisfaction lo 
the injured party." 

A. Pecuniary damage 

/. Lusses to date in respect oj ail the fiats 

64. T h e app l ican t c la imed 49,209.91 euros (EUR) for pecun ia ry 
d a m a g e suffered as a resui t o f t h e a u t h o r i t i e s ' fai lure to comply wi th the 
j u d g m e n t s of 14 M a r c h 1997 conce rn ing ail six fiats a n d the j u d g m e n t of 
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3 O c t o b e r 2000. She c la imed t h a t th is a m o u n t would cover t he loss of 

profit t h a t had t h e r e b y b e e n incu r r ed . 

65 . In respec t of the j u d g m e n t of 14 M a r c h 1997, t hc app l ican t 

c o n t e n d c d t h a t she would have r e n t e d out t he house had the j u d g m e n t 

been compl ied wi th p rompt ly , n a m e l y i m m e d i a t e l y af ter b e c o m i n g 

enforceable on 19 Augus t 1998. T h c appl ican t s u b m i t t e d a va lua t ion of 

the house by an i n d e p e n d e n t exper t accord ing to which the r en t pe r 

s q u a r e m è t r e would have b e e n 1.2 U n i t e d S t a t e s do l la r s (USD) p e r 

m o n t h . She mult ipl iée! the n u m b e r of s q u a r e m è t r e s by t h a t pr iée and 

the resu i t by t he n u m b e r of m o n t h s for which she was u n a b l e to use t he 

house . She s t a t e d t h a t t h e r en t would have b e e n col lected year ly in 

advance , in acco rdance wi th local p rac t i ce , a n d paid into a h igh- in le res t 

deposi t account at a c o m m e r c i a l bank . 

66. As to t he c o m p e n s a t i o n a w a r d e d in the j u d g m e n t of 3 O c t o b e r 

2000, the app l ican t c la imed t h a t it would also have g e n e r a t e d a high r a t e 

of i n t e re s t in a c o m m e r c i a l bank . 

67. T h c G o v e r n m e n t s t a t e d tha t t he appl ican t had failed to prove t h a t 

it had been her i n t e n t i o n to rent out the house in t he event of t he 

j u d g m e n t of 14 M a r c h 1997 be ing compl ied wi th p rompt ly . T h e y f u r t h e r 

a r g u e d t h a t , even if t ha t had been her i n t en t i on , she may not have found 

any t e n a n t s , at least not for some t i m e . 

68. As to the app l i can t ' s con t en t i on r e g a r d i n g the in t e re s t which 

would have been g e n e r a t e d by the m o n e y if pu t in a c o m m e r c i a l bank , 

t he G o v e r n m e n t s t a t e d t h a t it was highly spécula t ive , as b e t w e e n J u l y 

1998 and S e p t e m b e r 2002 e ight c o m m e r c i a l banks had failed in Moldova. 

Moreover , t he G o v e r n m e n t den ied tha t t h e r e was a prac t ice of co l lec t ing a 

whole yea r ' s r en t in advance . 

69. T h e G o v e r n m e n t also con t e s t ed the accuracy o f t h e e x c h a n g e r a t e 

and the ave rage in t e re s t r a t e indica ted by the app l i can t . 

70. T h e C o u r t r é i t é r â t e s t h a t a j u d g m e n t in which it l inds a b r e a c h 

imposes on the r e s p o n d e n t S t a t e a légal obl igat ion to pu t a n e n d to t he 

b r e a c h and m a k e r é p a r a t i o n for i ts conséquences in such a way as to 

r e s t o r e as far as possible thc s i tua t ion exis t ing before thc b r e a c h (see 

The former King of Greece and Others v. Greece (just sa t isfact ion) [ G C ] , 

no. 25701/94, § 72, 28 N o v e m b e r 2002) . In t he p r é s e n t case , r é p a r a t i o n 

should be a i m e d at p u t t i n g the appl ican t in t h e posi t ion in which she 

would have found herse l f h a d the viola t ion not occur red . 

71 . T h e C o u r t considéra it c lear t h a t t he app l ican t m u s t have suffered 

pecun ia ry d a m a g e as a resui t of not be ing able to exerc ise any cont ro l over 

h e r possess ions o r to use a n d enjoy t h e m (seeImmobiliare Saffi v. Italy [ G C ] , 

no. 22774/93 , E C H R 1999-V). T h è s e losses w e r e i ncu r r ed as a resui t o f t h e 

non-execu t ion o f t h e two final j u d g m e n t s . T h e j u d g m e n t of 14 M a r c h 1997 

was not e x e c u t e d for a per iod of twen ty -n ine m o n t h s in r e spec t of five fiais 

(nos. 3, 6, 7, 12 a n d 13) and for a per iod of s ixty-seven m o n t h s (to d a t e ) in 
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respec t of one flat (no. 8) . T h e j u d g m e n t of 3 O c t o b e r 2000 was not 

execu ted for a per iod of twenty- two m o n t h s . 

72. No t ing t h a t the app l ican t a l ready had a c c o m m o d a t i o n , the C o u r t , 

unl ike t he G o v e r n m e n t , finds it r e a s o n a b l e to cons ider t h a t she would 

have a t t e m p t e d to r e n t ou t t he fiats a n d invest t h e s u m of money 

a w a r d e d on 3 O c t o b e r 2000. 

73. T h e C o u r t cons iders r ea sonab l e the gêne ra i a p p r o a c h proposed 

by the appl icant to assess ing the loss suffered as a resu i t of the non-

en fo rcemen t of t he j u d g m e n t of 14 M a r c h 1997 by ré fé rence to t he 

mon th ly r en t payable on t he a s s u m p t i o n t h a t the fiats had been let out . 

T h e m o n t h l y r en t of U S D 1.2 per s q u a r e m è t r e ind ica ted by he r was not 

c o n t e s t e d by the G o v e r n m e n t . It will t he re fo re bc t a k e n as a ré fé rence 

point by the C o u r t . 

However , the C o u r t does not accept the a p p r o a c h sugges t ed by the 

app l ican t for assess ing the loss suffered as a resui t of non-en fo rcemen t of 

t h e j u d g m e n t of 3 O c t o b e r 2000 ( tha t is to say, on the basis t h a t she would 

have invested the m o n e y in a c o m m e r c i a l bank wi th a h igh in t e re s t r a t e ) , 

as it cons iders it s o m e w h a t spécula t ive . B e a r i n g in m i n d the fragile 

posi t ion of t h e c o m m e r c i a l b a n k s in Moldova, t he C o u r t cons iders it 

m o r e real is t ic to use as a ré férence point t he ave rage i n t e r e s t r a t e 

indica ted by the Na t iona l Bank of Moldova for the per iod in ques t ion . 

74. T h e r e a r e o t h e r factors which m u s t real is t ical ly be t a k e n into 

account by the C o u r t in any a s s e s s m e n t . 

First ly, in t he absence of m a r k e t évidence to the con t r a ry , the appl ican t 

would inevi tably have expe r i enced ce r t a in delays in finding su i tab le 

t e n a n t s a n d would have i n c u r r e d ce r t a in m a i n t e n a n c e expenses in 

connec t ion wi th the fiats. 

Secondly, it m u s t also be bo rne in mind t h a t the va lue o f t h e five fiats 

was not ional ly less t h a n it would have been if t hey had been free of 

t e n a n t s . Accordingly, a l lowances m u s t be m a d e for t he l ikelihood tha t 

the C e n t r u Dis t r ic t C o u r t would have t a k e n in to account t he fact t h a t 

the p rope r ty h a d been r e n t e d out in assess ing the va lue o f t h e fiats in its 

j u d g m e n t of 3 O c t o b e r . 

Finally, the app l ican t would also have been subjec ted to t a x a t i o n on any 

r evenue . 

75. H a v i n g r e g a r d to t he above c i r c u m s t a n c e s , a n d dec id ing on an 

équ i t ab le basis , the C o u r t awards the app l ican t the to ta l s u m of 

E U R 11,000 for pecun ia ry d a m a g e suffered to d a t e as a resu i t o f t h e non-

en fo rcemen t of t he j u d g m e n t s of 14 M a r c h 1997 and 3 O c t o b e r 2000. 

2. As regardsJlat no. 8 

76. T h e C o u r t observes t h a t , a l t h o u g h it has t a k e n in to accoun t in its 

above a s s e s s m e n t of c o m p e n s a t i o n t he losses i ncu r r ed in respec t of flat 
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no. 8, the j u d g m e n t of 14 M a r c h 1997 in so far as it conce rns this flat has 

still not b e e n enforced. In t hè se c i r c u m s t a n c e s , the C o u r t cons iders t h a t 

t he flat should e i the r be r e t u r n e d to the appl icant or t ha t she should 

receive t he c u r r e n t m a r k e t value for it. Since the C o u r t does not have 

any in format ion at its disposai r e g a r d i n g the ac tua l m a r k e t va lue of this 

p roper ty , it cons iders tha t t he ques t ion o f t h e appl ica t ion of Art ic le 41 in 

this respect is not r eady for décis ion and mus t be rese rved . 

B. Non-pecuniary damage 

77. T h e appl icant c l a imed E U R 49,210 for t he non-pecun ia ry d a m a g e 
suffered as a resui t o f t h e a u t h o r i t i e s ' refusai to enforce t he j u d g m e n t s of 
14 M a r c h 1997 and 3 O c t o b e r 2000. 

78. She a r g u e d t h a t t h a t fai lure had caused her suffer ing because t he 
house was not only of m a t e r i a l va lue but also of s e n t i m e n t a l va lue to he r 
since it had been her p a r e n t s ' house a n d she had spent he r chi ldhood 
t h e r e . 

79. Moreover , the app l i can t a r g u e d tha t she had been h u m i l i a t e d and 

t r e a t e d disdainful ly as , over t he yea r s , she had had to wail ou t s ide the 

offices of publ ic officiais and be g t h e m to enforce the j u d g m e n t s . 

80. She also c l a imed to have suffered from the pover ty to which she 

h a d been exposed as a resu i t of hav ing to live on a S t a t e pens ion of only 

210 Moldovan lei per m o n t h ( E U R 13.62 in M a r c h 2003) and not be ing 

able to enjoy a décen t s t a n d a r d of l iving by l e t t ing her house . 

8 1 . T h e G o v e r n m e n t d i sag reed with the a m o u n t c l a imed by the 

app l i can t , a r g u i n g t h a t it was excessive in t he light of the C o u r t ' s case-

law. T h e y s t a t e d tha t in some cases t he m e r e fact of finding a violat ion 

was considérée! to be jus t sa t is fact ion. T h e G o v e r n m e n t also ci ted 

Brumârescu v. Romania (( just sa t is fact ion) [ G C ] , no. 28342/95 , E C H R 

2001-1), in which the app l ican t h a d been a w a r d e d U S D 15,000 for non-

pecun ia ry d a m a g e , and s t a t e d tha t in the p ré sen t case the a m o u n t 

should be sma l l e r since the r ight of p r o p e r t y over the house was not 

d i spu ted by the G o v e r n m e n t . 

82. T h c C o u r t cons iders tha ï the appl icant mus t have been caused a 

ce r t a in a m o u n t of s t ress and f rus t ra t ion as a resui t of the non-

e n f o r c e m e n t of t he j u d g m e n t s . It awa rds t he app l i can t the to ta l s u m of 

E U R 3,000 for non-pecun ia ry d a m a g e . 

C. Costs and expenses 

83. T h e C o u r t no tes t h a t it has g r a n t e d the app l ican t légal aid u n d e r 

t he C o u r t ' s legal-aid s c h e m e to cover s ec r e t a r i a l e x p e n s e s and the 

submiss ion of her obse rva t ions a n d add i t iona l c o m m e n t s . T h e appl ican t 
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m a d e no c la im for add i t iona l légal expenses . Accordingly, the C o u r t is not 
r e q u i r c d to m a k e a n a w a r d u n d e r t ins head . 

D. Default interest 

84. T h e C o u r t cons iders it a p p r o p r i a t e t h a t the defaul t i n t e r e s t should 
be based on t h e m a r g i n a l l end ing r a t e o f t h e E u r o p e a n C e n t r a l Bank , t o 
which should be added th ree p e r c e n l a g e poin ts . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Dismisses u n a n i m o u s l y t he G o v e r n m e n t ' s p r e l im ina ry object ions of non-
e x h a u s t i o n of d o m e s t i c r e m é d i e s ; 

3 . Holds u n a n i m o u s l y tha t t h e r e h a s been a viola t ion of Ar t ic le 6 § 1 o f t h e 
Conven t ion ; 

4. Holds u n a n i m o u s l y tha t t h e r e has been a violat ion of Art ic le 1 of 
Protocol No. 1 ; 

5. Holds by six votes to one , in respec t o f t h e losses i ncu r r ed to d a t e , 
(a) tha t the r e s p o n d e n t S t a t e is to pay the app l i can t , wi th in t h r ee 
m o n t h s from the d a t e on which t h e j u d g m e n t becomes final accord ing 
to Art ic le 44 § 2 of the C o n v e n t i o n , E U R 11,000 (cleven t h o u s a n d 
euros) in respect of pecun ia ry d a m a g e and E U R 3,000 ( th ree 
t h o u s a n d euros) in respec t of non-pecun ia ry d a m a g e , to be conver ted 
into the na t iona l cu r r ency of the r e s p o n d e n t S t a t e at the ra te 
appl icable at the d a t e of s e t t l e m e n t , p lus any tax t h a t may be 
c h a r g e a b l e ; 

(b) t ha t from the expiry of the above -men t ioned t h r e e m o n t h s unti l 
s e t t l e m e n t s imple in te res t shall be payable on the above a m o u n t s at a 
r a t e equa l to the m a r g i n a l lending r a t e of t he E u r o p e a n C e n t r a l Bank 
d u r i n g the defaul t per iod plus t h r e e p e r c e n t a g e po in t s ; 

6. Holds by six votes to one , conce rn ing the c o n t i n u i n g s i tua t ion of failure 
to r e s to re flat no. 8 to the app l i can t , tha t the ques t ion of the 
appl ica t ion of Art icle 41 o f t h e C o n v e n t i o n is not r eady for décision; 
accordingly , 
(a) reserves it in t h a t respec t ; 
(b) invites t he G o v e r n m e n t a n d the appl ican t to submi t , wi th in the 
fo r theoming t h r e e m o n t h s , t he i r observa t ions on the m a r k e t va lue of 
flat no. 8 and to notify the C o u r t of any a g r e e m e n t t h e y m a y reach , 
b e a r i n g in mind the C o u r t ' s obse rva t ions in p a r a g r a p h 76 above; 
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(c) reserves t he fu r the r p r o c é d u r e and d e l e g a t e s to the P r é s i d e n t of 
t he C h a m b e r power to fix the s a m e if need be. 

D o n c in Engl ish , and notified in wr i t i ng on 18 May 2004, p u r s u a n t to 
Ru le 77 §§ 2 a n d 3 o f t h e Rules of C o u r t . 

Michae l O'BoYLE 
R e g i s t r a r 

Nicolas BRATZA 
Prés iden t 
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SOMMAIRE' 

Retards prolongés dans l'exécution de jugements par les autorités de l'Etat 

Article 6 § 1 de la Convention 

Droit à un tribunal - Procédure civile - Procédure d'exécution - Retards prolongés dans 
l'exécution de jugements par les autorités de l'Etat - Restitution de biens - Insuffisance de 
l'absence de fonds pour justifier la non-exécution de jugements - Retards dans l'exécution 
privant l'article 6de tout effet utile 

Article 1 du Protocole n° 1 

Droit de chacun au respect de ses biens - Relards prolongés dans l'exécution de jugements parles 
autorités de l'Etal - Jugements définitifs et exécutoires - Restitution de biens - Jugements 
ordonnant le versement d'une indemnité et/ou l'expulsion d'occupants - Biens - Ingérence -
Absence de justification pour la non-exécution des jugements 

* 

La maison de ses parents ayant été nationalisée par les autorités soviétiques en 
1946, la requérante en réclama la restitution en justice sur le fondement d'une 
loi de 1992 prévoyant la restitution de biens confisqués ou nationalisés. Par un 
jugement de mars 1997, le tribunal de district statua en faveur de l'intéressée et 
ordonna la restitution de la maison. Comme celle-ci avait été divisée en six 
appartements, dont cinq avaient été vendus aux locataires, le tribunal ordonna 
au conseil municipal d'expulser et de reloger tous les occupants. Le jugement 
devint exécutoire en août 1998 lorsqu'il fut confirmé par la Cour suprême. 
Toutefois, le conseil municipal fit savoir à la requérante que, les fonds néces­
saires à la construction de logements pour les locataires expulsés n'étant pas 
disponibles, il ne pouvait pas exécuter le jugement. La requérante intenta alors 
sans succès une action en dommages-intérêts pour les retards d'exécution. Elle 
introduisit par la suite une nouvelle action contre le conseil municipal, sollicitant, 
pour cinq des six appartements, une indemnité plutôt que la restitution des biens. 
En octobre 2(100, le tribunal de district modifia partiellement le jugement initial et 
ordonna au conseil municipal de verser à la requérante la somme correspondant à 
la valeur marchande des cinq appartements concernés. Ce jugement devint 
exécutoire en janvier 2001. En novembre 2002, le conseil municipal versa à la 
requérante le montant prévu. En ce qui concerne l'expulsion des occupants du 
sixième appartement, le conseil municipal n'a toujours pas exécuté le jugement 
de mars 1997. 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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1. Exception préliminaire du Gouvernement (non-épuisement des voies de 
recours internes) : le Gouvernement n'ayant pas soulevé au stade de la 
recevabilité l'exception tirée de la non-invocation par la requérante de recours 
prévus par l'ancien code de procédure civile et l'ancien code civil, il est forclos à 
s'en prévaloir aujourd'hui. Il n'a pas non plus suffisamment établi réflectivité du 
recours prévu par le nouveau code civil invoqué par lui: exception rejetée. 
2. Article 6 § 1 de la Convention: une autorité étatique ne saurait invoquer 
l'absence de fonds et de logements de substitution pour expliquer la non-
exécution d'un jugement. Un retard d'exécution peut être justifié dans certaines 
circonstances, mais il ne doit pas être tel qu'il porte atteinte à l'essence du droit 
protégé par l'article 6 § 1. En l'espèce, la requérante n'aurait pas dû être privée du 
bénéfice de ce qu'elle avait obtenu de la justice. En s'abstenant des années durant 
de prendre les mesures nécessaires pour se conformer à des décisions judiciaires 
définitives, les autorités ont privé les dispositions de l'article 6 § 1 de tout effet 
utile. 

Conclusion : violation (unanimité). 
3. Article 1 du Protocole n" I : l'impossibilité pour la requérante d'obtenir l'exécu­
tion des jugements définitifs rendus en sa faveur s'analyse en une atteinte à son 
droit au respect de ses biens. En ne se conformant pas aux jugements en question, 
les autorités de l'Etat ont privé la requérante d'une somme d'argent qu'elle 
pouvait raisonnablement espérer recevoir ainsi que du bénéfice de l'éviction des 
occupants des appartements. Le Gouvernement ne s'est pas expliqué sur cette 
atti tude des autorités, que ne saurait justifier l'absence de fonds et de logements 
de substitution. 

Conclusion: violation (unanimité). 
Article 41 : la Cour alloue à la requérante certaines sommes pour dommage 
matériel et pour dommage moral. Elle réserve la question de l'application de 
l'article 41 en ce qui concerne le sixième appartement. 

J u r i s p r u d e n c e ci tée pa r la Cour 

Raffineries grecques Stran et Slratis Andreadis c. Grèce, arrêt du 9 décembre 1994, série A 
n"301-B 
Hornsby c. Grèce, arrêt du 19 mars 1997, Recueil des arrêts et décisions 1997-11 
Immobiliare Suffi c. Italie [GC], n" 22774/93, CEDH 1999-V 
Ambruosi c. Italie, n" 31227/96, 19 octobre 2000 
Ex-roi de Grèce et autres c. Grèce (satisfaction équitable) [GC], n" 25701/94, 
28 novembre 2002 
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En l'affaire Prodan c. Moldova, 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sect ion) , 

s i égean t en u n e c h a m b r e c o m p o s é e de : 

Sir Nicolas BRATZA,président, 

M. M. PELLONPÀA, 

M"" V. STRÂZNICKÂ, 

M M . R. MARUSTE, 

S. PAVLOVSCHI, 

L. GARLICKJ, 

J . BORREGO BORREGO, juges, 

et de M. M. O'BOYLE, greffier de section, 

A])rès en avoir dé l ibé ré en c h a m b r e du conseil les 7 j a n v i e r 2003 et 

27 avril 2004, 

Rend l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n" 49806/99) dir igée 

c o n t r e la R é p u b l i q u e de Moldova et don t u n e r e s s o r t i s s a n t e de cet E t a t , 

M m r T a l i a n a P r o d a n (« la r e q u é r a n t e »), a saisi la C o u r le 5 j a n v i e r 1999 en 

ve r tu de l 'ar t ic le 34 de la C o n v e n t i o n de s a u v e g a r d e des Dro i t s de 

l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. La r e q u é r a n t e est r e p r é s e n t é e p a r M . V. Nagacevsch i , ag i s san t au 

n o m des Avocats p o u r les Dro i t s de l ' H o m m e , o r g a n i s a t i o n non gouverne­

m e n t a l e ayant son siège à Ch i s jnâu . 

3. Le g o u v e r n e m e n t moldave (« le G o u v e r n e m e n t » ) est r e p r é s e n t é par 

son a g e n t , M. V. Pâ r log , du m i n i s t è r e de la J u s t i c e . 

4. D a n s sa r e q u ê t e , M""' P r o d a n se p la igna i t en pa r t i cu l i e r des diffi­

cu l tés , i ncompa t ib l e s selon elle avec la C o n v e n t i o n , ép rouvées p a r elle 

p o u r o b t e n i r l ' exécut ion de j u g e m e n t s définitifs r e n d u s en sa faveur. 

5. La r e q u ê t e a é té a t t r i b u é e à la q u a t r i è m e sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci a a lors é té cons t i tuée , 

c o n f o r m é m e n t à l 'ar t icle 26 § I du r è g l e m e n t , la c h a m b r e c h a r g é e 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la C o n v e n t i o n ) . 

6. P a r une décis ion du 7 j a n v i e r 2003, la c h a m b r e a déc la ré la r e q u ê t e 

recevable . 

7. La c h a m b r e ayan t décidé ap rè s consu l t a t ion des p a r t i e s qu ' i l n'y 

avai t pas lieu de t en i r u n e a u d i e n c e consac rée au fond de l 'affaire 

(ar t ic le 59 § 3 in fine du r è g l e m e n t ) , les pa r t i e s ont chacune soumis des 

c o m m e n t a i r e s écr i ts su r les obse rva t ions de l ' au t r e . 

8. T a n t la r e q u é r a n t e q u e le G o u v e r n e m e n t ont déposé des obser­

va t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 
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9. P a r u n e l e t t r e du 4 s e p t e m b r e 2003 , le G o u v e r n e m e n t a informé la 

C o u r de l ' adopt ion et de l ' en t r ée en v igueur d ' u n nouveau code civil et de 

la modif ica t ion de c e r t a i n e s d isposi t ions du code de p r o c é d u r e civi le; il a 

soulevé à cet é g a r d u n e excep t ion p r é l i m i n a i r e add i t ionne l l e . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

10. La r e q u é r a n t e est née en 1924 et rés ide à Ch i s jnâu . 

11. E n j u i n 1946, les a u t o r i t é s sovié t iques n a t i o n a l i s è r e n t la maison de 

ses p a r e n t s . En 1949, ceux-ci furent d é p o r t é s en Sibér ie . 

12. L e 8 d é c e m b r e 1992, le P a r l e m e n t moldave a d o p t a la loi n" 1225-XII 

« s u r la réhab i l i t a t ion des vic t imes de la répress ion pol i t ique exercée 

sous l 'occupat ion du r ég ime c o m m u n i s t e t o t a l i t a i r e» . La loi donna i t aux 

vic t imes de la répress ion soviét ique la possibili té de r é c l a m e r leurs biens 

na t iona l i sés ou confisqués. 

13. En 1997, la r e q u é r a n t e invita le t r ibuna l de dis t r ic t (Judecâtoria 

Sectorului) de C e n t r u à o r d o n n e r la r e s t i tu t ion de la maison de ses p a r e n t s . 

A l ' époque des faits, la maison étai t composée de six a p p a r t e m e n t s , qu i 

po r t a i en t les n u m é r o s 3, 6, 7, 8, 12 et 13. Les a p p a r t e m e n t s n"s 3 , 6, 7, 8 et 

13 ayant é té r ache t é s pa r leurs anciens loca ta i res , l ' in téressée t e n t a de faire 

déc la re r nuls et non avenus les con t ra t s de r acha t de ces biens à l 'Eta t . Elle 

che rcha é g a l e m e n t à faire expulser tous les occupants de la maison . 

14. Le 14 m a r s 1997, le t r i buna l de dis t r ic t de C e n t r u s t a t u a en sa 

faveur et o r d o n n a la r e s t i t u t ion de la maison . Il a n n u l a les c o n t r a t s p a r 

lesquels les a p p a r t e m e n t s n"s 3, 6, 7, 8 et 13 ava ien t é t é v e n d u s à leurs 

loca ta i res . Il o r d o n n a é g a l e m e n t au conseil munic ipa l d ' expu l se r et de 

re loger tous les occupan t s , y compr i s ceux de l ' a p p a r t e m e n t n" 12. 

15. Le conseil mun ic ipa l et les occupan t s f i rent appe l du j u g e m e n t du 

t r ibuna l de dis t r ic t de C e n t r u a u p r è s du t r i buna l rég iona l (Tribunalul 

Municipiidui) de Ch i s jnâu . Le 17 oc tobre 1997, celui-ci accueil l i t le 

r ecours et a n n u l a le j u g e m e n t du t r ibuna l de dis t r ic t de C e n t r u . 

16. La r e q u é r a n t e fo rma un r ecou r s sur un point de droi t devan t la 

cour d ' appe l (Curtea de Apel). Le 31 m a r s 1998, celle-ci la d é b o u t a et 

conf i rma le j u g e m e n t . 

17. A la d e m a n d e de M""' P r o d a n , le p a r q u e t g é n é r a l sollicita de la 

C o u r s u p r ê m e de j u s t i c e (Curtea Supremâ de Justjie) l ' annu la t ion des 

décis ions du t r i b u n a l r ég iona l de Ch i s jnâu et de la cour d ' appe l . 

18. Le 19 aoû t 1998, la C o u r s u p r ê m e de ju s t i ce cassa le j u g e m e n t du 

t r i buna l régional de Ch i s jnâu et l ' a r rê t de la cour d ' appe l . Elle conf i rma le 

j u g e m e n t r e n d u p a r le t r i buna l de dis t r ic t de C e n t r u le 14 m a r s 1997 au 

mot i f q u e le t r i buna l rég iona l et la cour d ' appe l n ' ava ien t pas r e spec té les 



ARRÊT l'RODAX c. MOLDOVA 373 

disposi t ions de la loi n" 1225-XII du 8 d é c e m b r e 1992 ( p a r a g r a p h e 31 
c i -dessous) . 

19. A u n e d a t e non préc i sée de 1998, la r e q u é r a n t e , a p r è s avoir o b t e n u 

un m a n d a t d ' exécu t ion , pr ia le conseil munic ipa l de se con fo rmer a u 

j u g e m e n t du 14 m a r s 1997. Pa r une l e t t r e du 14 j a n v i e r 1999, le conseil 

munic ipa l lui lit savoir q u e les fonds nécessa i res à la cons t ruc t i on d e 

l o g e m e n t s pour les locata i res expulsés n ' é t a n t pas d isponibles , il ne 

pouvai t pas e x é c u t e r le j u g e m e n t . 

20. En 1999, la r e q u é r a n t e d e m a n d a au c a d a s t r e (Orgamd Cadastral 

Terilorial) de Ch i s jnâu d e lui dé l iv re r un cer t i f icat d e p r o p r i é t é d e la 

ma i son . P a r une l e t t r e du 15 s e p t e m b r e 1999, le c a d a s t r e l ' informa qu'i l 

ne lui r e m e t t r a i t le t i t r e de p r o p r i é t é q u ' a u vu d ' un « ac te de l ivraison et de 

r écep t ion de la m a i s o n » (act de predare-primire) é tab l i pa r le conseil 

munic ipa l . 

2 1 . En oc tobre 1999, la r e q u é r a n t e saisit le t r i b u n a l de dis t r ic t de 

C e n t r u d ' u n e ac t ion con t re le conseil mun ic ipa l , qu ' e l l e souha i t a i t voir 

c o n d a m n e r à lui ve r se r d e s d o m m a g e s - i n t é r ê t s p o u r le r e t a r d mis à 

e x é c u t e r le j u g e m e n t du 14 m a r s 1997. Le 17 n o v e m b r e 1999, le t r ibuna l 

de d is t r ic t de C e n t r u re je ta la d e m a n d e , cons idéran t qu 'e l l e é tai t 

d é p o u r v u e de f o n d e m e n t . M'" c P r o d a n ne fit pas appe l de ce j u g e m e n t , 

qu i devint définitif. 

22. En 2000, la r e q u é r a n t e saisit le t r i buna l de dis t r ic t de C e n t r u dans 

le but d ' ob t en i r une modif icat ion des décisions énoncées d a n s le j u g e m e n t 

du 14 m a r s 1997. Elle souha i t a i t en pa r t i cu l i e r q u e le consei l mun ic ipa l se 

vît en jo indre de lui ve r se r une i n d e m n i s a t i o n p lu tô t q u e de lui r e s t i t u e r les 

a p p a r t e m e n t s n"5 3, 6, 7, 12 et 13. Le 7 février 2000, le t r i buna l de dis t r ic t 

de C e n t r u o r d o n n a u n e e s t i m a t i o n de la va leu r des a p p a r t e m e n t s pa r des 

e x p e r t s du c a d a s t r e de Ghis jnâu . Le 24 février 2000, à la sui te d 'une 

d e m a n d e en ce sens de la r e q u é r a n t e , il o r d o n n a q u e l ' e s t ima t ion soit 

faite p a r des e x p e r t s immobi l i e r s i n d é p e n d a n t s . 

23. Le 3 oc tobre 2000, le t r i b u n a l de d is t r ic t de C e n t r u déc ida de 

modif ier p a r t i e l l e m e n t le j u g e m e n t du 14 m a r s 1997 et o r d o n n a au 

conseil munic ipa l de ve r se r à la r e q u é r a n t e 488 274 Ici moldaves (MDL) , 

s o m m e c o r r e s p o n d a n t à la va leur m a r c h a n d e des a p p a r t e m e n t s n"s 3 , 6, 7, 

12 et 13. 

24. Le conseil munic ipa l fît appe l de ce j u g e m e n t a u p r è s du t r ibuna l 

rég iona l de Ch i s jnàu . Le 10 j a n v i e r 2001 , celui-ci r e j e t a le r ecour s et 

conf i rma le j u g e m e n t r e n d u p a r le t r i buna l de d is t r ic t de C e n t r u le 

3 oc tobre 2000. 

25. En 2001 , la r e q u é r a n t e d e m a n d a au b u r e a u du l o g e m e n t du conseil 

munic ipa l d ' e x é c u t e r la pa r t i e du j u g e m e n t du 14 m a r s 1997 presc r ivan t 

l ' expuls ion des o c c u p a n t s de l ' a p p a r t e m e n t n" 8. P a r u n e l e t t r e du 26 m a r s 

2001 , le conseil munic ipa l in fo rma l ' in té ressée q u ' e n ra ison d ' u n e p é n u r i e 

de fonds pour la cons t ruc t i on d ' i m m e u b l e s d ' h a b i t a t i o n et de l ' absence de 
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l o g e m e n t s de subs t i t u t i on pour les loca ta i res expulsés il ne pouvai t pas 

e x é c u t e r le j u g e m e n t du 14 m a r s 1997. 

26. Le 10 avril 2001 , le t r i buna l de d is t r ic t de C e n t r u r e j e t a u n e 

d e m a n d e du conseil mun ic ipa l visant à faire surseo i r à l ' exécut ion du 

j u g e m e n t r e n d u le 3 oc tobre 2000. Le 19 j u i n 2001 , le t r i b u n a l rég iona l 

de Ch i s jnâu , s t a t u a n t pa r un j u g e m e n t définitif, r epoussa u n r ecour s 

formé pa r le m a i r e adjoint con t r e ledit j u g e m e n t . 

27. A la d e m a n d e du conseil mun ic ipa l , le p r o c u r e u r g é n é r a l invita la 

C o u r s u p r ê m e de j u s t i c e à a n n u l e r les décisions r e n d u e s p a r le t r i b u n a l de 

dis t r ic t de C e n t r u le 3 oc tobre 2000 et pa r le t r i buna l régional de Ch i s jnâu 

le 10 j a n v i e r 2001 . 

28. Le 12 s e p t e m b r e 2001 , la C o u r s u p r ê m e de j u s t i c e d é b o u t a le 

p r o c u r e u r g é n é r a l de sa d e m a n d e . 

29. A u n e d a t e non préc isée , la r e q u é r a n t e pr ia à nouveau le conseil 

munic ipa l d ' exécu te r les j u g e m e n t s du 14 m a r s 1997 et du 3 oc tobre 2000. 

Par une l e t t r e du 23 oc tobre 2001, le conseil munic ipa l l ' informa q u ' e n 

l 'absence des fonds nécessa i res et d 'un logemen t de subs t i t u t ion pour les 

occupan t s de l ' a p p a r t e m e n t n° 8 il ne pouvait e x é c u t e r le j u g e m e n t du 

14 m a r s 1997. S 'agissant du j u g e m e n t du 3 oc tobre 2000, le conseil 

munic ipa l déc la ra que M""' P r o d a n percevra i t son dû l o r s q u ' a u r a i e n t é t é 

versées d ' a u t r e s i n d e m n i t é s a l louées p a r la jus t i ce . 

30. Le 20 n o v e m b r e 2002, le conseil munic ipa l a versé à la r e q u é r a n t e 

la s o m m e de 488 274 M D L ( l ' équiva lent de 29 238 euros à l ' époque) q u e le 

j u g e m e n t du 3 oc tobre 2000 lui avait accordée . Il ne s 'est toutefois pas 

conformé à la p a r t i e du j u g e m e n t du 14 m a r s 1997 qu i prescr ivai t 

l ' expuls ion des loca ta i res de l ' a p p a r t e m e n t n" 8. 

II. LE D R O I T I N T E R N E P E R T I N E N T 

3 1 . Les disposi t ions p e r t i n e n t e s d e la loi n" 1225-XII du 8 d é c e m b r e 

1992, tel les que modif iées le 23 n o v e m b r e 1994, se l isent c o m m e s u i t : 

Article 12 
Rest i tut ion de leurs b iens aux personnes victimes de la répression 

« 1 . Tout citoyen de la République de Moldova qui a fait l'objet d'une répression 

politique et a par la suite été réhabilité a droit à la restitution, sur sa demande ou celle 

de ses héritiers, de tout bien qui lui a été confisqué, qui a été nationalisé, ou dont il a été 

privé d'une quelconque autre façon. 

( . . . ) 

5. Tout acte sanctionnant l 'achat, la vente ou quelque autre forme de transfert que 

ce soit d 'une maison, d'un bât iment, d 'une construction quelconque ou d'un bien meuble 

précédemment confisqués, nationalisés ou soustraits à une personne ayant souffert de la 

répression peut, lorsqu'il a été passé après la réhabilitation de cette personne, être 
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déclaré nul et non avenu par les tribunaux sur demande de la victime ou de ses 
héritiers. » 

En 1998, un p a r a g r a p h e fut a jouté à cet a r t ic le en appl ica t ion de la loi 

n " 8 4 - X I V d t t 8 ju i l l e t 1998. Il d i s p o s e : 

«6. Les autorités locales sont tenues d'attribuer, à titre prioritaire et dans les 

conditions fixées par la loi, un nouveau logement à toute personne évincée d'une 

maison dont la restitution a été ordonnée.» 

L 'a r t ic le 426 du code de p r o c é d u r e civile res té en v igueur d u 

26 d é c e m b r e 1964 au 12 j u i n 2003 énonça i t : 

«Le créancier ou le débiteur concernés par une procédure d'exécution peuvent 

a t taquer en justice tout acte que l'huissier accomplit ou refuse d'accomplir dans le 

cadre de la procédure d'exécution (...) » 

L 'ar t ic le 478 du code civil qui a déployé ses effets e n t r e le 26 d é c e m b r e 

1964 et le 12 j u i n 2003 é ta i t ainsi l ibe l lé : 

«LT.Iat répare intégralement, dans les conditions prévues par la loi et 

indépendamment de toute faute pouvant avoir été commise par un fonctionnaire de 

l'institution concernée, tout préjudice causé à une personne physique ou morale par 

des actes illégaux imputables à une autorité d 'enquête pénale, au parquet ou à une 

juridiction. » 

Le 12 j u i n 2003, u n nouveau code civil es t e n t r é en v igueur . Son 

ar t ic le 1404 se lit a i n s i : 

•< 1 . L'autorité publique répare tout préjudice causé par une décision administrative 

illicite ou par le non-accomplissement par une autorité ou un fonctionnaire d'un acte lui 

ayant été demandé dans le délai fixé par la loi. (...) 

2. Les particuliers peuvent prétendre à des dommages-intérêts généraux pour les 

actes décrits au paragraphe 1 du présent article. (...) » 

E X D R O I T 

I. SUR LES E X C E P T I O N S PRÉLIMINAIRES D U G O U V E R N E M E N T 

A. Non-épuisement des voies de recours internes 

32. D a n s les m é m o i r e s déposés pa r lui le 7 m a r s et le 4 s e p t e m b r e 

2003, le G o u v e r n e m e n t r e p r o c h e à la r e q u é r a n t e de n 'avoir pas ut i l isé les 

recours p révus aux ar t ic les 426 de l ' anc ien code de p r o c é d u r e civile, 478 

de l 'ancien code civil, et 1404 du nouveau code civil. Il n 'ava i t pas soulevé 

a u p a r a v a n t ce t t e excep t ion de n o n - é p u i s e m e n t des voies d e r ecour s 

i n t e r n e s . 
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A L'article 426 de l'ancien code de procédure civile el l'article 478 de l'ancien 

code civil 

33. La C o u r rappe l le q u ' e n ve r tu de l 'ar t icle 55 de son r è g l e m e n t tou te 

except ion d ' i r recevabi l i t é doit ê t re soulevée pa r la p a r t i e dé fende re s se 

d a n s ses observa t ions sur la recevabi l i té de la r e q u ê t e , p o u r a u t a n t q u e la 

n a t u r e d e l ' except ion et les c i r cons tances le p e r m e t t e n t . 

34. En ce qui conce rne l 'ar t icle 426 de l 'ancien code de p r o c é d u r e civile 

et l 'ar t ic le 478 de l 'ancien code civil, la C o u r note q u e les codes en ques t i on 

ont é té en v igueur du 26 d é c e m b r e 1964 au 12 j u i n 2003. 

35. La C o u r c o m m u n i q u a l 'affaire au G o u v e r n e m e n t le 27 n o v e m b r e 

2001 , en l ' invi tant à dépose r ses obse rva t ions sur la recevabi l i té avant le 

8 j a n v i e r 2002, ce qu ' i l ne lit pas . Le 7 j a n v i e r 2003 , la C o u r déc l a r a 

l 'affaire recevable . Le G o u v e r n e m e n t déposa p a r la su i t e , le 7 m a r s 2003 

et le 4 s e p t e m b r e 2003, des obse rva t ions sur la recevabi l i té et le fond de 

l 'affaire. 

36. Vu l ' absence de ra isons pa r t i cu l i è re s justif iant qu ' i l n 'a i t pas 

soulevé au s t ade de la recevabi l i té l ' except ion t i rée d e la non- invocat ion 

pa r la r e q u é r a n t e de l 'ar t icle 426 de l 'ancien code de p r o c é d u r e civile et 

de l 'ar t icle 478 de l 'ancien code civil, le G o u v e r n e m e n t est forclos à s 'en 

prévalo i r au jou rd ' hu i (Maurer c. Autriche, n" 50110/99, § 16, 17 j a n v i e r 

2002) . 

37. Pa r c o n s é q u e n t , l ' except ion p ré l imina i r e doit ê t r e re je tée pour 

a u t a n t qu 'e l l e po r t e su r l 'ar t ic le 426 de l 'ancien code de p r o c é d u r e civile 

et l 'ar t ic le 478 d e l 'ancien code civil. 

2. L'article 1404 du nouveau code civil 

38. La C o u r rappe l le q u e la règle de l ' épu i s emen t des voies de recours 

i n t e r n e s énoncée à l 'ar t icle 35 § 1 de la Conven t i on se fonde sur l 'hypo­

thèse que l 'o rdre i n t e r n e offre un recours effectif q u a n t à la violat ion 

a l l éguée . Il i ncombe au G o u v e r n e m e n t exc ipant du n o n - é p u i s e m e n t de 

convaincre la C o u r q u ' u n recours effectif é ta i t d isponib le t a n t en théor i e 

qu ' en p r a t i q u e à l ' époque des faits, c 'es t -à-di re qu ' i l é ta i t accessible 

et suscept ib le d'offrir à la r e q u é r a n t e la r é p a r a t i o n de ses griefs et 

p r é s e n t a i t des perspec t ives r a i sonnab l e s de succès (V. c. Royaume-Uni 

[ G C ] , n" 24888/94, § 57, C L D H 1999-IX). 

39. L ' é p u i s e m e n t des voies de recours i n t e r n e s s ' appréc ie n o r m a l e ­

m e n t à la d a t e d ' i n t r o d u c t i o n de la r e q u ê t e d e v a n t la C o u r . C e p e n d a n t , 

ce t t e règle ne va pas sans excep t ions , qu i peuven t ê t r e jus t i f iées pa r les 

c i r cons tances pa r t i cu l i è r e s de l 'espèce (Brusco c. Italie ( d é c ) , n" 69789/01 , 

C E D H 2001-IX) . 

40. La C o u r e s t i m e q u e la p r é s e n t e affaire ne jus t i f ie pas qu ' i l soit 

fait excep t ion à la règle s u s m e n t i o n n é e . Elle relève q u e l 'ar t icle 1404 du 

nouveau code civil énonce p o u r pr inc ipe géné ra l q u e les o r g a n e s é t a t i q u e s 
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e n g a g e n t leur responsab i l i t é civile d a n s les cas où un pré judice a é t é causé 

pa r une décision a d m i n i s t r a t i v e i l légale ou pa r le fait q u ' u n e d e m a n d e 

n 'a pas é té t r a i t é e d a n s le délai prévu pa r la loi. En l 'espèce, il n 'y a eu ni 

décis ion a d m i n i s t r a t i v e ni d é p a s s e m e n t d 'un déla i fixé pa r la loi. En o u t r e , 

l 'ar t icle 1404 ne prévoi t a u c u n recours ni a u c u n e p r o c é d u r e spécif iques 

pour les cas de non-exécu t ion de décis ions jud ic i a i r e s défini t ives. 

4 1 . Il y a donc lieu d ' é t ab l i r une d is t inc t ion e n t r e la loi don t le Gouver ­

n e m e n t fait ici é t a t et la « loi P in to » qu i é ta i t en cause d a n s l 'affaire Brusco 

préc i t ée et qu i avai t s p é c i a l e m e n t é té conçue et mise en v igueur pour 

rég le r le p r o b l è m e r é c u r r e n t de la d u r é e excessive des p r o c é d u r e s en 

I ta l ie . 

42 . En l 'espèce, la C o u r observe q u e le G o u v e r n e m e n t s 'est c o n t e n t é 

de faire é t a t d ' un a r t ic le du nouveau code civil qu i pose le p r inc ipe de la 

responsab i l i t é des o r g a n e s é t a t i q u e s : il n ' a pas dit sur la base de quel le 

d isposi t ion légale précise la r e q u é r a n t e a u r a i t pu o b t e n i r l ' exécut ion des 

j u g e m e n t s conce rnés et la r é p a r a t i o n du pré jud ice é t a n t r é su l t é des 

a n n é e s d e non-exécu t ion , et il n ' a pas non plus cité d ' e x e m p l e s de cas 

d a n s lesquels la loi a u r a i t é t é u t i l e m e n t invoquée en ce sens . La C o u r 

e s t ime donc q u e le G o u v e r n e m e n t n 'a pas su f f i s amment é tabl i r é f lec ­

tivité du recours en ques t ion , et q u ' à ce s t ade avancé de la p r o c é d u r e la 

r e q u é r a n t e n ' a pas à ê t r e renvoyée devan t les t r i b u n a u x i n t e r n e s pour en 

faire u sage . 

43 . P a r c o n s é q u e n t , l ' except ion doit é g a l e m e n t ê t r e re je tée pour 

a u t a n t qu 'e l l e po r t e sur l 'ar t ic le 1404 du nouveau code civil. 

( . . . ) 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

50. La r e q u é r a n t e se p la in t de la non-exécu t ion des j u g e m e n t s r e n d u s 

en sa faveur. Elle y voit u n e viola t ion de l 'ar t icle 6 § 1 de la Conven t i on . 

51 . La p a r t i e p e r t i n e n t e en l 'espèce de ce t t e d isposi t ion est ainsi 
l ibellée : 

«Toute personne a droit à ce que sa cause soit entendue équitablenient (...) par un 
tribunal (...) cpii décidera (...) des contestations sur ses droits et obligations de caractère 
civil (...)» 

52. La C o u r rappe l le q u e l 'ar t icle 6 § 1 g a r a n t i t à chacun le droi t à 

ce q u ' u n t r i b u n a l connaisse de t ou t e c o n t e s t a t i o n re la t ive à ses droi ts 

et obl iga t ions de c a r a c t è r e civil; il consacre de la sor te le «dro i t à un 

t r i b u n a l » , don t le droi t d ' accès , à savoir le droi t de saisir un t r ibuna l en 

m a t i è r e civile, cons t i t ue un aspec t . Toute fo i s , ce droi t se ra i t i l lusoire si 

l 'ordre ju r id ique i n t e r n e d ' u n E t a t c o n t r a c t a n t p e r m e t t a i t q u ' u n e 

décision jud ic i a i r e définit ive et ob l iga to i re res te i n o p é r a n t e a u d é t r i m e n t 
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d ' une pa r t i e . En effet, on ne c o m p r e n d r a i t pas q u e l 'ar t icle 6 § 1 décrive en 

dé ta i l les g a r a n t i e s de p r o c é d u r e - é q u i t é , publici té et cé lé r i t é - accordées 

aux p a r t i e s et qu ' i l ne p ro t ège pas la mise en œ u v r e des décis ions 

jud ic ia i res ; si cet a r t ic le devai t passer pour conce rne r exc lus ivement 

l 'accès au j u g e et le d é r o u l e m e n t de l ' ins tance , cela r i sque ra i t de c r é e r 

des s i t ua t ions incompa t ib l e s avec le p r inc ipe de la p r é é m i n e n c e du dro i t 

q u e les E t a t s c o n t r a c t a n t s se sont e n g a g é s à r e s p e c t e r en ra t i f i an t la 

Conven t ion . Ainsi , l ' exécut ion d ' un j u g e m e n t ou a r r ê t , de q u e l q u e j u r i ­

d ic t ion q u e ce soit, doit ê t r e cons idé rée c o m m e faisant pa r t i e i n t é g r a n t e 

du « p r o c è s » au sens de l 'ar t icle 6 (Hornsbyc. Grèce, 19 m a r s 1997, Recueil des 

arrêts et décisions 1997-11, pp . 510-511 , § 40) . 

53 . U n e a u t o r i t é é t a t i q u e ne sau ra i t invoquer l ' absence de fonds et de 

l o g e m e n t s de subs t i t u t ion pour exp l ique r la non-exécu t ion d ' un j u g e m e n t . 

C e r t e s , un r e t a r d d ' exécu t ion peu t ê t r e just i f ié d a n s ce r t a ines 

c i r cons tances . Ma i s ce r e t a r d ne doi t pas ê t r e tel qu ' i l p o r t e a t t e i n t e à 

l 'essence du dro i t p ro t égé par l 'ar t ic le 6 § 1 d e la C o n v e n t i o n (Immobiliare 

Sqffi c. Italie [ G C ] , n" 22774/93 , § 74, C E D H 1999-V). En l 'espèce, la 

r e q u é r a n t e n ' au ra i t pas dû ê t r e pr ivée du bénéfice de ce qu 'e l le avait 

o b t e n u de la j u s t i c e , à savoir , d a n s un p r e m i e r t e m p s , u n e o r d o n n a n c e 

d ' expuls ion des o c c u p a n t s d e tous les a p p a r t e m e n t s , puis , p a r convers ion 

de celle-ci, une décision lui a cco rdan t une i n d e m n i t é c o r r e s p o n d a n t à la 

va leur m a r c h a n d e des a p p a r t e m e n t s n"s 3 , 6, 7, 12 et 13 et o r d o n n a n t 

l 'expuls ion des occupan t s de l ' a p p a r t e m e n t n" 8. 

54. La C o u r no te q u e le j u g e m e n t r e n d u pa r le t r i buna l de d is t r ic t de 

C e n t r u le 14 m a r s 1997 n 'a é t é e xé c u t é q u e v ing t -neuf mois a p r è s son 

p rononcé en ce qui conce rne les a p p a r t e m e n t s n"s 3 , 6, 7, 12 et 13 et qu ' i l 

ne l 'a tou jours pas é t é , so ixan te - sep t mois a p r è s son p rononcé , en ce qu i 

conce rne l ' a p p a r t e m e n t n° 8. Q u a n t au j u g e m e n t du 3 oc tobre 2000, la 

C o u r cons t a t e qu ' i l n ' a é t é e xé c u t é q u e v ing t -deux mois a p r è s son 

p r o n o n c é , a lors q u e la p r é s e n t e r e q u ê t e avait dé jà é t é c o m m u n i q u é e au 

G o u v e r n e m e n t . 

55. En s ' ab s t enan t des a n n é e s d u r a n t de p r e n d r e les m e s u r e s néces­

sa i res pour se con fo rmer aux décis ions jud ic i a i r e s défini t ives r e n d u e s en 

l ' espèce, les a u t o r i t é s moldaves ont privé les d isposi t ions de l 'ar t icle 6 § 1 

de la Conven t i on de tout effet ut i le . 

56. Il y a dès lors eu violat ion de l 'ar t icle 6 § 1 de la Conven t ion . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 1 DU P R O T O ­

C O L E N" 1 

57. La r e q u é r a n t e a l lègue é g a l e m e n t q u e , les décis ions r e n d u e s en sa 

faveur n ' ayan t pas é té exécu t ée s , elle n ' a pas pu j ou i r de ses b iens . Elle y 

voit u n e violat ion du dro i t à la p ro tec t ion de la p r o p r i é t é consac ré p a r 

l 'ar t icle 1 du Protocole n" 1. 



ARRÊT l'RODAN" c. MOLDOVA 379 

58. C e t ar t ic le se lit a insi : 

«Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 

privé de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 

la loi et ies principes généraux du droit international. 

Les dispositions précédentes ne portent pas at teinte au droit que possèdent les Etats 

de mettre en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 

biens conformément à l'intérêt général ou pour assurer le paiement des impôts ou 

d 'autres contributions ou des amendes. » 

59. La C o u r rappe l le q u ' u n e « c r é a n c e » peu t cons t i t ue r un « b i e n » aux 

fins de l 'ar t icle 1 du Protocole n" 1 si elle est su f f i s amment é tab l ie pour 

ê t r e exigible (Raffineries grecques Slran et Stratis Andreadis c. Grèce, a r r ê t d u 

9 d é c e m b r e 1994, série A n" 301-B, p. 84, § 59) . 

60. Les j u g e m e n t s r e n d u s pa r le t r i buna l de dis t r ic t de C e n t r u le 

14 m a r s 1997 et le 3 oc tobre 2000 dev in ren t définitifs et exécu to i res le 

19 août 1998 et le 10 j a n v i e r 2001 r e s p e c t i v e m e n t . O r le j u g e m e n t d u 

14 m a r s 1997 n ' a é té exécu té que le 10 j a n v i e r 2001 en ce qu i conce rne 

les a p p a r t e m e n t s n o s 3 , 6, 7, 12 et 13, et la r e q u é r a n t e est tou jours e n 

a t t e n t e de son exécu t ion en ce qu i conce rne l ' a p p a r t e m e n i n" 8. Q u a n t 

au j u g e m e n t du 3 oc tobre 2000 presc r ivan t le v e r s e m e n t à l ' i n té ressée 

d ' une s o m m e c o r r e s p o n d a n t à la va leu r m a r c h a n d e des a p p a r t e m e n t s 

n'" 3, 6, 7, 12 et 13, M""' P r o d a n n ' a pu en o b t e n i r l ' exécu t ion q u e le 

20 n o v e m b r e 2002. D a n s u n cas c o m m e d a n s l ' au t r e , ces r e t a r d s 

s ' ana lysen t en des a t t e i n t e s au droi t de la r e q u é r a n t e au respec t de ses 

b iens , au sens de la p r e m i è r e p h r a s e du p r e m i e r p a r a g r a p h e de l 'ar t icle 1 

du Pro tocole n" 1. 

6 1 . En ne se conformant pas aux j u g e m e n t s r endus par le t r i buna l de 

dis t r ic t de C e n t r u , les au to r i t é s na t iona les ont privé la r e q u é r a n t e d ' une 

s o m m e d ' a r g e n t qu 'e l le pouvai t r a i s o n n a b l e m e n t e spé re r recevoir ainsi 

que du bénéfice de l 'éviction des occupan t s des a p p a r t e m e n t s . Le Gouver ­

n e m e n t ne s'est pas expl iqué sur ce point et la Cour e s t ime que l ' absence de 

fonds et de l o g e m e n t s de subs t i t u t ion ne sau ra i t jus t i f ie r parei ls r e t a r d s 

d ' exécu t ion (voir, mutatis mulandis, Ambruosi c. Italie, n" 31227/96, §§ 28-34, 

19 oc tobre 2000). 

62. En c o n s é q u e n c e , il y a eu viola t ion de l 'ar t icle 1 du Protocole n" 1. 

IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

63. Aux t e r m e s de l 'ar t ic le 41 de la C o n v e n t i o n , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si 

le droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement 

les conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 
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A. Dommage matériel 

/. Pertes encourues jusqu 'à présent sur Pensernble des appartements 

64. La r e q u é r a n t e r é c l a m e la s o m m e de 49 209,91 euros ( E U R ) pour 

le d o m m a g e m a t é r i e l qu 'e l l e dit ê t r e r é su l t é de la non-exécu t ion p a r 

les a u t o r i t é s c o m p é t e n t e s du j u g e m e n t du 14 m a r s 1997 re la t i f aux six 

a p p a r t e m e n t s et du j u g e m e n t du 3 oc tobre 2000. Le m o n t a n t r e v e n d i q u é 

co r r e spond selon elle au m a n q u e à g a g n e r e n t r a î n é pa r la non-exécu t ion 

des j u g e m e n t s définit ifs r e n d u s en sa faveur . 

65. En ce qui c o n c e r n e le j u g e m e n t du 14 m a r s 1997, la r e q u é r a n t e 

sou t i en t qu 'e l le a u r a i t loué la ma i son s'il avai t é té exécu té sans r e t a r d , 

c 'es t -à-dire jus te a p r è s le 19 aoû t 1998, j o u r où il devin t exécu to i r e . Elle a 

p r é s e n t é les r é s u l t a t s d ' une e s t i m a t i o n de la ma i son é tabl ie pa r un expe r t 

i n d é p e n d a n t et dont il ressor t q u e le loyer pa r m è t r e c a r r é a u r a i t é té de 

1,2 dol lar a m é r i c a i n (USD) pa r mois . Elle a mul t ip l ié le n o m b r e de m è t r e s 

c a r r é s pa r ce pr ix , pu is mul t ip l ié le r é s u l t a t p a r le n o m b r e de mois 

p e n d a n t lesquels elle n ' a pu ut i l iser la maison . Elle a ensu i t e expl iqué 

q u e les loyers a u r a i e n t é té prélevés p a r avance su r u n e base a n n u e l l e , 

c o n f o r m é m e n t à la p r a t i q u e locale, et q u e l ' a rgen t a u r a i t é té déposé su r 

un c o m p t e à r e n d e m e n t élevé a u p r è s d ' une b a n q u e c o m m e r c i a l e . 

66. Q u a n t à la s o m m e qui lui fut a l louée pa r le j u g e m e n t du 3 oc tobre 

2000, la r e q u é r a n t e aff irme qu 'e l le a u r a i t é g a l e m e n t p rodui t des i n t é r ê t s 

élevés si elle l 'avait p lacée d a n s u n e b a n q u e c o m m e r c i a l e . 

67. Le G o u v e r n e m e n t sou t i en t q u e la r e q u é r a n t e n ' a pas d é m o n t r é 

qu 'e l le avait l ' i n ten t ion de louer la ma i son ap rè s le p rononcé du j u g e ­

m e n t du 14 m a r s 1997. Selon lui, à suppose r m ê m e q u e M""' P r o d a n eû t 

ce t t e i n t en t ion , il est possible qu 'e l l e n ' au ra i t pas t rouvé de loca ta i res , au 

moins p e n d a n t u n c e r t a i n t e m p s . 

68. En ce qui conce rne l ' a f f i rmat ion de la r e q u é r a n t e selon laquel le la 

s o m m e a l louée a u r a i t p rodui t des i n t é r ê t s si elle avait é t é p lacée d a n s une 

b a n q u e c o m m e r c i a l e , le G o u v e r n e m e n t la t rouve h a u t e m e n t spécula t ive , 

d a n s la m e s u r e où hui t b a n q u e s c o m m e r c i a l e s ont fait faillite en Moldova 

e n t r e ju i l le t 1998 et s e p t e m b r e 2002. Il nie pa r a i l leurs l ' ex is tence d ' une 

p r a t i q u e qui cons i s te ra i t à p ré l eve r le loyer à l 'avance pour l ' année . 

69. Il con tes t e enfin l ' exac t i tude d u t a u x de c h a n g e et du t a u x 

d ' i n t é r ê t moyen r e t e n u s pa r l ' i n t é ressée . 

70. La C o u r rappe l le q u ' u n a r r ê t c o n s t a t a n t u n e viola t ion e n t r a î n e 

pour l 'Eta t d é f e n d e u r l 'obl igat ion j u r i d i q u e de m e t t r e un t e r m e à la 

violat ion et d 'en effacer les conséquences de m a n i è r e à r é t ab l i r a u t a n t 

que faire se peu t la s i tua t ion a n t é r i e u r e à celle-ci (Ex-roi de Grèce et autres 

c. Grèce (sat isfact ion équ i t ab l e ) [ G C ] , n" 25701/94, § 72, 28 n o v e m b r e 

2002). En l 'espèce, la r é p a r a t i o n devra i t t e n d r e à p lacer la r e q u é r a n t e 

d a n s la s i t ua t ion qu i sera i t la s i enne si la viola t ion n 'ava i t pas eu lieu. 
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7 I. Pour la C o u r il est clair q u e , du fait des r e t a r d s mis à exécu t e r les 

deux j u g e m e n t s définit ifs , la r e q u é r a n t e a subi un pré judice m a t é r i e l , 

pu i sque aussi b ien elle s 'est t rouvée pr ivée de la m a î t r i s e de ses b iens et 

de tou te possibi l i té d ' en u se r et d ' en j ou i r (Immobiliare Saffï c. Italie [ G C ] , 

n° 22774/93, C E D H 1999-V). L ' i n t é re s sée a dû a t t e n d r e p e n d a n t 

v ing t -neuf mois l ' exécut ion du j u g e m e n t du 14 m a r s 1997 en ce qu i 

conce rne cinq a p p a r t e m e n t s (les n"s 3 , 6, 7, 12, 13) et , so ixan te - sep t mois 

ap rè s le p rononcé de la décis ion, elle est toujours en a t t e n t e de son exé­

cut ion en ce qu i conce rne le d e r n i e r a p p a r t e m e n t (le n" 8) . Q u a n t au j u g e ­

m e n t du 3 oc tobre 2000, il ne fut exécu té q u ' a u bout de v ing t -deux mois . 

72. C o n s t a t a n t que la r e q u é r a n t e d isposai t déjà d ' un l ogemen t , la 

C o u r , c o n t r a i r e m e n t au G o u v e r n e m e n t , j u g e r a i sonnab le de cons idé re r 

qu 'e l le a u r a i t c h e r c h é à louer les a p p a r t e m e n t s et à inves t i r la s o m m e 

qui lui avai t é té a l louée le 3 oc tobre 2000. 

73. La C o u r j u g e é g a l e m e n t r a i sonnab le la d é m a r c h e g é n é r a l e de 

l ' in té ressée , qui p ropose d ' app réc i e r su r la base du loyer m e n s u e l , en 

p r é s u m a n t q u e les a p p a r t e m e n t s a u r a i e n t é té loués, les p e r l e s subies d u 

fait de la non-exécu t ion du j u g e m e n t du 14 m a r s 1997. Le G o u v e r n e m e n t 

n ' ayan t pas con tes t é le chiffre de 1,2 U S D pa r m è t r e c a r r é ind iqué pa r 

M"" P r o d a n pour le loyer m e n s u e l , la C o u r s 'en serv i ra c o m m e point d e 

ré fé rence . 

Pa r con t re , la C o u r n ' accep te pas d ' appréc ie r la p e r t e liée à la non-

exécut ion du j u g e m e n t du 3 octobre 2000 selon la proposi t ion de la r e q u é ­

r a n t e (celle-ci au ra i t investi la s o m m e d a n s une b a n q u e commerc i a l e 

p r a t i q u a n t un t a u x d ' in t é rê t é levé) , qu ' e l l e cons idère c o m m e assez hypo­

t h é t i q u e . C o m p t e t enu de la fragilité des b a n q u e s commerc i a l e s en 

Moldova, la C o u r e s t ime plus réal is te de r e t en i r c o m m e point de référence 

le t aux d ' in t é rê t moyen ind iqué par la b a n q u e na t iona le moldave pour la 

pér iode en ques t ion . 

74. P o u r fo rmule r u n e app réc i a t i on réa l i s te , la C o u r doit aussi t en i r 

c o m p t e d ' a u t r e s fac teurs . 

T o u t d ' abo rd , en l ' absence d ' i n fo rma t ions c o n t r a i r e s en p rovenance du 

m a r c h é , il a u r a i t fo rcémen t fallu u n c e r t a i n t e m p s à la r e q u é r a n t e pour 

t rouve r des loca ta i res a p p r o p r i é s ; p a r a i l leurs l ' i n té ressée a u r a i t dû 

invest i r c e r t a i n e s s o m m e s d a n s l ' e n t r e t i e n des a p p a r t e m e n t s . 

E n s u i t e , il convient de g a r d e r à l 'espri t q u e la va leu r des cinq a p p a r t e ­

m e n t s é ta i t t h é o r i q u e m e n t in fé r ieure à ce qu 'e l le a u r a i t é té s'ils n ' ava ien t 

pas é té occupés . Il faut donc p a r t i r de l ' idée qu ' i l est p robab le q u e , pour 

app réc i e r la va leu r des a p p a r t e m e n t s , le t r i b u n a l de d is t r ic t de C e n t r u ait 

t enu c o m p t e , d a n s son j u g e m e n t du 3 oc tobre , du fait q u e la p rop r i é t é 

é ta i t louée . 

Enfin, les r evenus locatifs de la r e q u é r a n t e a u r a i e n t é t é soumis à l ' impôt . 

75. Au vu de ce qu i p r écède , la C o u r , s t a t u a n t en é q u i t é , a l loue à la 

r e q u é r a n t e la s o m m e to ta le de 11 000 E U R pour le d o m m a g e m a t é r i e l 
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subi pa r elle à ce j o u r du fait de la non-exécu t ion des j u g e m e n t s du 14 m a r s 

1997 et du 3 oc tobre 2000. 

2. L'appartement n" 8 

76. La C o u r observe que si elle a pris en c o m p t e , p o u r éva lue r 

l ' i ndemnisa t ion à oc t royer à la r e q u é r a n t e , les p e r t e s subies pa r celle-ci 

sur l ' a p p a r t e m e n t n" 8, le j u g e m e n t du 14 m a r s 1997 n 'a toujours pas é té 

exécu té en ce qu i conce rne ce l o g e m e n t . D a n s ces condi t ions , elle e s t ime 

q u e l ' a p p a r t e m e n t devra i t ê t r e r e s t i t u é à la r e q u é r a n t e ou q u e celle-ci 

devra i t recevoir la s o m m e c o r r e s p o n d a n t à sa va leu r m a r c h a n d e ac tue l l e . 

Dès lors qu 'e l l e ne dispose d ' a u c u n e in fo rma t ion c o n c e r n a n t la va l eu r 

m a r c h a n d e réel le de ce b ien , elle j u g e q u e la ques t i on de l ' appl ica t ion de 

l 'ar t ic le 41 ne se t rouve pas en é t a t sur ce point et la r é se rve . 

B. Dommage moral 

77. La r e q u é r a n t e r é c l a m e 49 210 E U R pour le d o m m a g e mora l qu 'e l l e 

di t avoir subi à ra ison du refus des a u t o r i t é s d ' e x é c u t e r les j u g e m e n t s du 

14 m a r s 1997 et du 3 oc tobre 2000. 

78. Elle affirme q u e ce t t e a t t i t u d e des a u t o r i t é s l 'a fait souffrir ca r la 

maison en ques t ion , qu i é ta i t celle de ses p a r e n t s et de son enfance , avai t 

non s e u l e m e n t une va leu r m a t é r i e l l e , mais é g a l e m e n t une va leu r sent i ­

m e n t a l e . 

79. En o u t r e , l ' i n t é ressée dit qu ' e l l e a é té humi l i ée et t r a i t é e avec 

c o n d e s c e n d a n c e p e n d a n t les a n n é e s où elle a dû a t t e n d r e d e v a n t les 

b u r e a u x des fonc t ionna i res el supp l ie r ceux-ci d ' e x é c u t e r les j u g e m e n t s . 

80. Elle déc la re auss i avoir souffert de la p a u v r e t é dans laque l le elle a 

é té c o n t r a i n t e de vivre, d a n s la m e s u r e où, pr ivée de la possibi l i té de 

r e t i r e r des r evenus locatifs de sa ma i son , elle a dû se débrou i l l e r avec sa 

seule pens ion d ' E t a t , l aque l le ne dépassa i t pas 210 Ici moldaves pa r mois 

(13,62 E U R en m a r s 2003) . 

8 1 . Le G o u v e r n e m e n t m a r q u e son désaccord avec le m o n t a n t d e m a n d é 

pa r la r e q u é r a n t e , qu ' i l j u g e excessif au r ega rd de la j u r i s p r u d e n c e de la 

C o u r . Il rappel le que d a n s ce r t a ins cas le cons ta t de violation r e p r é s e n t e à 

lui seul une sat isfact ion équ i t ab le . Il invoque en ou t r e l 'affaire Brumârescu 

c. Roumanie ( (sat isfact ion équ i tab le ) [ G C ] , n" 28342/95, C E D H 2001-1), 
dans laquel le u n e s o m m e de 15 000 U S D fut a l louée au r e q u é r a n t pour 

d o m m a g e mora l , et expl ique q u ' e n l 'espèce le m o n t a n t devra i t ê t r e infé­

r ieur , d a n s la m e s u r e où le droi t de p ropr i é t é de M""' P r o d a n sur la ma i son 

n ' a j a m a i s é té r e m i s en cause . 

82. La C o u r cons idè re que la r e q u é r a n t e doit avoir souffert d ' anx i é t é 

et de f rus t r a t ion du fait de la non-exécu t ion des j u g e m e n t s . Elle lui a l loue 

la s o m m e to ta le de 3 000 E U R pour d o m m a g e mora l . 
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C. Frais et dépens 

8 3 . La C o u r no te qu 'e l le a accordé le bénéfice de l ' ass is tance jud ic ia i r e 

à la r e q u é r a n t e p o u r le dépôt de ses observa t ions et de ses c o m m e n t a i r e s 

add i t ionne l s , ainsi q u e p o u r ses d é p e n s e s de s ec r é t a r i a t . L ' i n t é r e s sée n ' a 

pas formulé de d e m a n d e c o n c e r n a n t d ' a u t r e s frais . En conséquence , la 

C o u r n ' es t pas t e n u e de lui a l louer u n e s o m m e à ce t i t r e . 

D. Intérêts moratoires 

84. La C o u r j u g e app rop r i é de ca lque r le t a u x des i n t é r ê t s m o r a t o i r e s 

sur le t a u x d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e 

e u r o p é e n n e majoré de t rois poin ts de p o u r c e n t a g e . 

P A R C E S M O T I F S , L A C O U R 

1. Rejette, à l ' u n a n i m i t é , l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t t i rée 

du n o n - é p u i s e m e n t des voies de recours i n t e r n e s ; 

(...) 

3. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la 

C o n v e n t i o n ; 

4. Dit, à l ' u n a n i m i t é , qu ' i l y a eu violat ion de l 'ar t icle 1 du Pro toco le n° 1 ; 

5. Dit, p a r six voix con t r e u n e , en ce qu i conce rne les p e r t e s subies à ce 

j o u r , 

a) que l 'Eta t d é f e n d e u r doit ve r se r à la r e q u é r a n t e , d a n s les t rois mois 

à c o m p t e r du j o u r où l ' a r rê t s e r a devenu défini t i f c o n f o r m é m e n l à 

l 'ar t icle 44 § 2 de la Conven t ion , 11 000 E U R (onze mille euros) pour 

d o m m a g e m a t é r i e l et 3 000 E U R (trois mille euros) pour d o m m a g e 

mora l , à conver t i r d a n s la m o n n a i e na t iona le de l 'E ta t d é f e n d e u r au 

t a u x appl icable à la d a t e du r è g l e m e n t , plus tou t m o n t a n t pouvan t 

ê t r e d û à t i t r e d ' impô t ; 

b) q u ' à c o m p t e r de l ' exp i ra t ion dudi t déla i et j u s q u ' a u v e r s e m e n t , ces 

m o n t a n t s se ron t à ma jo re r d ' un i n t é r ê t s imple à un t a u x égal à celui de 

la facilité de p r ê t m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e 

appl icable p e n d a n t ce t t e pé r iode , a u g m e n t é de trois poin ts de 

p o u r c e n t a g e ; 

6. Dit, pa r six voix c o n t r e u n e , en ce qu i conce rne l ' a p p a r t e m e n t n" 8, qui 

n ' a toujours pas é té r e s t i t ué à la r e q u é r a n t e , que la ques t i on de 

l ' appl ica t ion de l 'ar t icle 41 de la Conven t i on ne se t rouve pas en é t a t ; 

en c o n s é q u e n c e , 

a) la rése rve sur ce point ; 
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b) invite le G o u v e r n e m e n t et la r e q u é r a n t e à lui a d r e s s e r p a r écr i t , 

dans un déla i de trois mois , leurs obse rva t ions sur la va l eu r 

m a r c h a n d e de l ' a p p a r t e m e n t n" 8 et à lui d o n n e r conna i s sance de tou t 

accord a u q u e l ils p o u r r a i e n t abou t i r , c o m p t e t enu des obse rva t ions 

formulées pa r la C o u r au p a r a g r a p h e 76 ci-dessus ; 

c) réserve la p r o c é d u r e u l t é r i e u r e et dé l ègue au p rés iden t de la 

c h a m b r e le soin de la fixer au besoin. 

Fai t en angla i s , puis c o m m u n i q u é p a r écrit le 18 ma i 2004, en 

app l ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Michae l O'BOYI.E Nicolas BRATZA 

Greff ier P rés iden t 


