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SOMMAIRE1 

Absence de recours de nature pénale pour réprimer la suppression 
involontaire d'un fœtus due à une erreur médicale 

Article 2 

Vie — Absence de recours de nature pénale pour réprimer la suppression involontaire d'un fœtus 
due à une erreur médicale - Droit de « toute personne » à la vie - Absence de consensus européen -
Marge d'appréciation des Etats - Droit à la vie « protégé par la loi » - Protection juridique de la 
mère relativement à la suppression involontaire de son enfant à naître - Obligations positives -
Exigences liées à la préservation de la vie dans le domaine de la santé publique - Exigences 
procédurales en matière d'atteinte involontaire au droit à l'intégrité physique - Caractère 
adéquat d'un recours indemnitaire en cas de négligence médicale - Action en responsabilité — 
Délai de prescription - Indemnisation 

* 
* * 

A la suite d'une confusion résultant de l'homonymie entre deux patientes 
présentes dans le même service d'un hôpital, un médecin a pratiqué sur la requé
rante, qui était enceinte, un acte médical qui ne lui était pas destiné. Du fait de 
cette erreur, la requérante a dû subir un avortement thérapeutique. Le fœtus, qui 
était en bonne santé, avait alors entre vingt et vingt et une semaines. La requé
rante entendait mener la grossesse à son terme. Elle déposa une plainte pénale 
pour blessures involontaires commises sur elle-même et pour atteinte involon
taire au droit à la vie de son enfant à naître. Les rapports d'expertise remis dans 
le cadre de la procédure pénale conclurent à un dysfonctionnement du service 
hospitalier et à la négligence du médecin. L'infraction de blessures involontaires 
sur la personne de la requérante fit l'objet d'une amnistie. S'agissant du fœtus, la 
Cour de cassation estima que ne pouvait être qualifié d'homicide involontaire le 
fait pour le médecin d'avoir causé par négligence la mort du fœtus humain in utero 
non encore viable, ce dernier n'étant pas pénalement protégé. La requérante 
considère que l'absence de protection de son enfant à naître au regard de la loi 
pénale française constitue une violation de l'article 2 de la Convention. 

Article 2 : la Cour indique que le point de départ du droit à la vie relève de la marge 
d'appréciation des Etats, à défaut de position arrêtée de la majorité des Etats 
contractants et de consensus européen. Elle observe que la nature et le statut 
juridique de l'embryon ne sont pas actuellement définis en France et que cette 
question ne fait pas l'objet d'un consensus au plan européen. La Cour estime dès 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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lors qu'il n'est ni souhaitable ni même possible à l'heure qu'il est de répondre dans 
l'abstrait à la question de savoir si l'enfant à naître est une «personne» au sens de 
l'article 2. Quant au cas d'espèce, la Cour considère qu'il n'est pas nécessaire 
d'examiner le point de savoir si la fin brutale de la grossesse de la requérante 
entre ou non dans le champ d'application de l'article 2, dans la mesure où, à 
supposer même que cet article s'appliquerait, les exigences liées à la préservation 
de la vie dans le domaine de la santé publique n'ont pas été méconnues par l'Etat 
défendeur. La Cour s'est en effet demandé si la protection juridique offerte par la 
France à la requérante, par rapport à la perte de l'enfant à naître qu'elle portait, 
satisfait aux exigences procédurales inhérentes à l'article 2. Relevant que le litige 
concerne l'atteinte mortelle involontaire d'un enfant à naître, contre la volonté de 
sa mère, et au prix d'une souffrance toute particulière de celle-ci, la Cour constate 
que les intérêts du fœtus et de sa mère se confondaient. Dès lors, elle examine, 
sous l'angle de la question du caractère adéquat des voies de recours existantes, 
la protection dont la requérante disposait pour faire valoir la responsabilité du 
médecin dans la perte de son enfant à naître, et pour obtenir réparation de l'inter
ruption forcée de sa grossesse. Dans le domaine de la santé publique, les obliga
tions positives pesant sur l'Etat en vertu de l'article 2 impliquent la mise en place 
d'un cadre réglementaire imposant aux hôpitaux - qu'ils soient privés ou publics -
l'adoption de mesures propres à assurer la protection de la vie des malades. Ces 
obligations positives exigent également d'instaurer un système judiciaire efficace 
et indépendant permettant d'établir la cause du décès d'un individu se trouvant 
sous la responsabilité de professionnels de la santé - tant ceux agissant dans le 
cadre du secteur public que ceux travaillant dans des structures privées - et le 
cas échéant d'obliger ceux-ci à répondre de leurs actes. Dans l'hypothèse d'une 
atteinte involontaire au droit à l'intégrité physique, l'obligation positive décou
lant de l'article 2 de mettre en place un système judiciaire efficace n'exige pas 
nécessairement dans tous les cas un recours de nature pénale. Dans le contexte 
spécifique des négligences médicales, cette obligation peut être remplie aussi, par 
exemple, en offrant un recours devant les juridictions civiles, seul ou conjoin
tement avec un recours devant les juridictions pénales, aux fins d'établir la 
responsabilité des médecins en cause et, s'il y a lieu, d'obtenir l'application de 
sanctions civiles. En l'espèce, la requérante pouvait engager une action en respon
sabilité contre l'administration à raison de la faute commise par le médecin. Ce 
recours indemnitaire avait des chances sérieuses de succès et la requérante aurait 
pu obtenir la condamnation de l'hôpital au versement de dommages-intérêts. 
Cela résulte du constat clair auquel avaient abouti les expertises judiciaires 
diligentées dans le cadre de la procédure pénale, sur le dysfonctionnement du 
service hospitalier et la négligence grave du médecin. Le délai de prescription de 
quatre ans dont faisait l'objet à l'époque l'action en responsabilité administrative 
ne semble pas à la Cour, dans les circonstances de l'espèce, excessivement court, 
même s'il a été par la suite étendu à dix ans. Partant, à supposer même que 
l'article 2 de la Convention trouve application ici, l'action en responsabilité 
contre l'administration à raison de la faute alléguée du médecin hospitalier 
pouvait passer pour un recours efficace à la disposition de la requérante. Ce 
recours aurait permis d'établir la faute médicale dont elle se plaignait et de 
garantir dans l'ensemble la réparation du dommage subi. 

Conclusion : non-violation (quatorze voix contre trois). 
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En l 'af fa ire V o c. F r a n c e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , s i égean t en u n e G r a n d e 

C h a m b r e composée de : 

M M . L. WiLDHABER, président, 

C L . ROZAKJS, 

J . - P . COSTA, 

G. RF.SS, 

Sir Nicolas BRAT/A, 

M . L. CAFLISCH, 

M " " V . STRÂZNICKÂ, 

M M . P . LORENZEN, 

K. JI;\'C;WIF.RT, 

M . FISC:HBACH, 

J . HEDIGAN, 

M""' W . THOMASSEN, 

M M . A . B . BAKA, 

K . TRAJA, 

M . UGREKHELID/.E, 

M""' A. MUI.ARONI, 

M . K . HA)\YFX, juges, 

et de M . P . J . MAHONEY, greffier, 

Après en avoir dé l ibé ré en c h a m b r e d u conseil les 10 d é c e m b r e 2003 et 

2 j u i n 2004, 

Rend l ' a r rê t que voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve u n e r e q u ê t e (n" 53924/00) d i r igée 

con t r e la R é p u b l i q u e française et don t une r e s so r t i s san te de cet E t a t , 

M""' T h i - N h o Vo (« la r e q u é r a n t e » ) , a saisi la C o u r le 20 d é c e m b r e 1999 

en v e r t u de l 'ar t icle 34 de la Conven t i on de s a u v e g a r d e des Dro i t s de 

l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. La r e q u é r a n t e est r e p r é s e n t é e p a r M r B. Le Gr ie l , avocat à Par i s . 

Le g o u v e r n e m e n t f rançais («le G o u v e r n e m e n t » ) est r e p r é s e n t é p a r son 

a g e n t , M. R. A b r a h a m , d i r e c t e u r des affaires j u r i d i q u e s au m i n i s t è r e des 

Affaires é t r a n g è r e s . 

3. La r e q u é r a n t e a l léguai t en pa r t i cu l i e r la violat ion de l 'ar t icle 2 de la 

Conven t i on au mot i f q u e l ' i nc r imina t ion d 'homic ide involonta i re n 'avai t 

pas é té r e t e n u e à l ' encon t re du m é d e c i n responsab le de la m o r t de son 

enfan t in utero. 

4. La r e q u ê t e a é té a t t r i b u é e à la t ro i s i ème sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e cha rgée 

d ' e x a m i n e r l 'affaire a déc idé , le 22 ma i 2003 , de se dessa is i r au profit de 
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la G r a n d e C h a m b r e avec effet i m m é d i a t , a u c u n e des p a r t i e s ne s'y é t a n t 

opposée (ar t ic les 30 de la Conven t i on et 72 du r è g l e m e n t ) . 

5. La compos i t ion de la G r a n d e C h a m b r e a é té a r r ê t é e c o n f o r m é m e n t 

aux ar t ic les 27 §§ 2 et 3 de la Conven t i on et 24 du r è g l e m e n t . 

6. La r e q u é r a n t e e t le G o u v e r n e m e n t ont déposé des observa t ions 

écr i tes su r la recevabi l i té et le fond de l 'affaire. Pa r a i l l eurs , des obser 

va t ions ont é g a l e m e n t é té reçues du C e n t r e des dro i t s génés iques 

( C e n t e r for Reproduc t ive Rights ) et de l 'Associat ion pour le planning-

familial (Family P l a n n i n g Assoc ia t ion) , au to r i sé s p a r le p r é s i d e n t à in te r 

venir d a n s la p r o c é d u r e écr i te (ar t ic les 36 § 2 de la Conven t i on et 44 § 2 du 

r è g l e m e n t ) . 

7. U n e aud ience consac rée à la recevabi l i té et au fond de l 'affaire s 'est 

d é r o u l é e en public au Pala is des Dro i t s de l ' H o m m e , à S t r a sbou rg , le 

10 d é c e m b r e 2003 (ar t ic le 59 § 3 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 

M M . F. AlABRUNE, d i r e c t e u r adjoint des affaires j u r i d i q u e s 

au m i n i s t è r e des Affaires é t r a n g è r e s , agent, 

G. DuTERTRE, r é d a c t e u r à la sous-d i rec t ion 

des d ro i t s de l ' h o m m e de la d i rec t ion 

des affaires ju r id iques du m i n i s t è r e 

des Affaires é t r a n g è r e s , 

M"" J . VAII.HE, r édac t r i ce au service des affaires e u r o p é e n n e s 

et i n t e r n a t i o n a l e s du m i n i s t è r e de la J u s t i c e , 

M M . P. PRACHE, d i rec t ion des affaires c r imine l les et des g râces 

du min i s t è r e de la J u s t i c e , 

H . BLONDET, consei l le r à la C o u r de cassa t ion , 

M""' V . SAGANT, service des affaires e u r o p é e n n e s et in te r 

na t iona le s du m i n i s t è r e de la J u s t i c e , conseils; 

— pour la requérante 

M1' B. LE GRIEL, avocat au b a r r e a u de Par i s , conseil. 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M 1 Le Gr ie l et M. A l a b r u n e . 

8. C o n f o r m é m e n t a u x disposi t ions de l 'ar t icle 29 § 3 de la Conven t i on 

et de l 'ar t icle 54 A § 3 du r è g l e m e n t , la C o u r a déc idé d ' e x a m i n e r 

con jo in t emen t la recevabi l i té et le fond de la r e q u ê t e . 

E N F A I T 

1. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. La r e q u é r a n t e est née en 1967 et rés ide à Bourg-en-Bresse . 
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10. Le 27 n o v e m b r e 1991, la r e q u é r a n t e , d 'or ig ine v i e t n a m i e n n e , se 

p r é s e n t a à l 'hôpi tal de l 'Hôte l -Dieu de Lyon pour y subir la visi te médi 

cale du s ix ième mois de sa g rossesse . 

11. Le m ê m e j o u r , une a u t r e f e m m e , n o m m é e M""' T h i T h a n h V a n Vo, 

devai t se faire en lever un s té r i le t d a n s le m ê m e é t a b l i s s e m e n t . Le m é d e 

cin, le d o c t e u r G., qui devai t effectuer ce t t e opé ra t i on appe l a d a n s la salle 

d ' a t t e n t e « M a d a m e V o » , appe l a u q u e l la r e q u é r a n t e r épond i t . 

Aprè s un b re f e n t r e t i e n , le m é d e c i n c o n s t a t a q u e la r e q u é r a n t e ne 

c o m p r e n a i t pas bien le f rançais . Ayan t é tud i é le doss ier , il e n t r e p r i t d ' ô t e r 

le s tér i le t sans a u c u n e x a m e n p réa lab le de la p a t i e n t e . En cours d 'opéra 

t ion, le m é d e c i n pe rça la poche d e s eaux , e n t r a î n a n t ainsi u n e i m p o r t a n t e 

p e r t e du l iquide a m n i o t i q u e . 

Aprè s un e x a m e n cl in ique qu i révéla l ' exis tence d ' un gros u t é r u s , le 

m é d e c i n prescr ivi t u n e échograph ie . Il appr i t a lors q u e celle-ci venai t 

d ' ê t r e faite et compr i t q u ' u n e e r r e u r sur la p e r s o n n e avai t é té commise . 

La r e q u é r a n t e fut i m m é d i a t e m e n t hospi ta l i sée . 

Le d o c t e u r G. t e n t a ensu i t e de p rocéde r à l ' en lèvement du s té r i le t sur 

M m c T h i T h a n h V a n V o et , n 'y r éuss i s san t pas , prescrivi t une i n t e rven t ion 

sous a n e s t h é s i e g é n é r a l e devan t avoir lieu le l e n d e m a i n m a t i n . U n e 

nouvel le e r r e u r é ta i t a lors c o m m i s e et la r e q u é r a n t e , condu i t e au bloc-

o p é r a t o i r e à la p lace de M"" T h i T h a n h V a n Vo, ne du t q u ' à ses p ro tes 

t a t ions et au fait q u ' u n médec in anes thé s i s t e la r e connu t d ' é c h a p p e r à 

l ' i n te rven t ion ch i ru rg ica le d e s t i n é e à son h o m o n y m e . 

12. La r e q u é r a n t e q u i t t a l 'hôpi ta l le 29 n o v e m b r e 1991. Le 4 d é c e m b r e 

1991, elle y revint p o u r la vér i f icat ion de l 'évolution de sa g r o s s e s s e ; les 

médec in s c o n s t a t è r e n t q u e le l iquide a m n i o t i q u e ne s 'é ta i t pas recons t i 

t ué et que la grossesse ne pouvai t plus se poursu iv re . U n e i n t e r r u p t i o n 

t h é r a p e u t i q u e de la grossesse fut effectuée le 5 d é c e m b r e 1991. 

13. Le 11 d é c e m b r e 1991, la r e q u é r a n t e et son c o m p a g n o n p o r t è r e n t 

p la in te avec cons t i tu t ion de p a r t i e civile pour b lessures involonta i res 

ayan t e n t r a î n é une incapac i té to ta le de t ravai l de moins de trois mois 

c o m m i s e s sur l ' in té ressée et p o u r homicide c o m m i s sur son enfan t . A la 

su i te de ce t t e p l a in t e , t rois r a p p o r t s d ' expe r t i se furent déposés . 

14. Le p r e m i e r r a p p o r t , r emis le 16 j a n v i e r 1992, conclut q u e le fœtus 

de sexe féminin devai t se t rouve r e n t r e vingt et vingt et une s e m a i n e s 

depu i s la concept ion , qu ' i l pesai t 375 g r a m m e s , m e s u r a i t 28 c e n t i m è t r e s , 

avait un p é r i m è t r e c r ân i en de 17 c e n t i m è t r e s , et qu ' i l n 'ava i t pas resp i ré à 

sa sor t ie . L ' expe r t i s e conclut é g a l e m e n t qu ' i l n 'y avai t a u c u n s igne de 

violence ou de m a l f o r m a t i o n et q u ' a u c u n cons ta t ne p e r m e t t a i t d ' a t t r i 

bue r le décès à une cause m o r p h o l o g i q u e ou à une a t t e i n t e o r g a n i q u e . 

P a r a i l leurs , l ' au tops ie réa l i sée à la su i t e de l ' a v o r t e m e n t t h é r a p e u t i q u e 

et l 'analyse a n a t o m o - p a t h o l o g i q u e du corps p e r m i r e n t de conc lu re q u e le 

p o u m o n fœtal p r é s e n t a i t u n âge de vingt à v i n g t - q u a t r e s e m a i n e s . 
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15. Le 3 août 1992, un d e u x i è m e r a p p o r t fut déposé c o n c e r n a n t les 

b lessures c o m m i s e s sur la p e r s o n n e de la r e q u é r a n t e : 

«a) Il existe une période d'incapacité temporaire totale du 27 novembre 1991 au 

13 décembre 1991, date d 'entrée à la clinique du Tonkin pour une tout autre patho

logie (appendicectomie) 

b) la date de consolidation peut être fixée au 13 décembre 1991 

c) il n'existe pas de préjudice d'agrément 

d) il n'existe pas de préjudice esthétique 

e) il n'existe pas de préjudice professionnel 

I) il n'existe pas d'incapacité permanente partielle 

Il reste à évaluer leprelittm délais dû aux répercussions de cet événement. Il conviendrait 

de faire ces évaluations avec un médecin d'origine vietnamienne et psychiatre ou psycho

logue. •> 

16. Le t ro i s i ème r a p p o r t , r e n d u le 29 s e p t e m b r e 1992, fit é t a t du dys

fonc t ionnemen t du service hosp i ta l ie r mis en cause et de la négl igence du 

médec in : 

« 1" L'organisation des consultations des services des professeurs [T.] et [R.| à 

l'Hôlel-Dieu de Lyon n'est pas exempte de reproches, en particulier en ce qui concerne 

les risques de confusion dus aux homonymies fréquentes des patientes d'origine 

étrangère, risque sûrement augmenté du fait de leur ignorance ou de leur compré

hension limitée de notre langue. 

2" Une orientation imprécise des patientes, une désignation insuffisamment claire des 

bureaux médicaux et des médecins y consultant ont favorisé l'inversion des patientes de 

patronyme voisin et expliquent que le Dr [G.] ayant pris connaissance du dossier médical 

de M""' Thi Thanh Van Vo a vu se présenter à son appel [la requérante] . 

3" Le docteur a agi par négligence, par omission et il s'est fié aux seuls examens para-

cliniques. Il n'a pas examiné sa patiente et par un geste malencontreux a déclenché une 

interruption de grossesse à cinq mois par rupture de la poche des eaux. Ce geste engage 

sa responsabilité mais il existe des circonstances at ténuantes.» 

17. Le 25 j a n v i e r 1993, puis à la sui te d ' un réqu is i to i re supplé t i f du 

p r o c u r e u r de la R é p u b l i q u e en d a t e du 26 avril 1994, le doc t eu r G. fut 

mis en e x a m e n p o u r avoir, le 27 novembre 1991, à Lyon, 

- pa r m a l a d r e s s e , i m p r u d e n c e , i n a t t e n t i o n , en l 'espèce en per foran t la 

poche des eaux d a n s laquel le se déve loppa i t le fœtus de la r e q u é r a n t e 

alors vivant et viable , i n v o l o n t a i r e m e n t p rovoqué la m o r t de cet enfant 

(faits p révus et r é p r i m é s pa r l 'ar t ic le 319 du code péna l anc ien - t ex t e 

appl icable à la da t e des faits - , et à ce j o u r l 'ar t icle 221-6 du code péna l ) ; 

- pa r m a l a d r e s s e , i m p r u d e n c e , i n a t t e n t i o n , nég l igence ou m a n q u e 

m e n t à une obl igat ion de sécur i t é ou de p r u d e n c e imposée p a r la loi ou 

les r è g l e m e n t s , causé à la r e q u é r a n t e une a t t e i n t e à l ' in tégr i té de sa 

p e r s o n n e , suivie d ' u n e incapac i té to ta le de t ravai l n ' e x c é d a n t pas trois 

mois (faits p révus et r é p r i m é s pa r l 'ar t ic le R. 40 4" du code péna l anc ien 
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- t ex te appl icable à la d a t e des faits - , et à ce j o u r les ar t ic les R. 625-2 et 

R. 625-4 du code p é n a l ) . 

18. P a r une o r d o n n a n c e du 31 aoû t 1995, le d o c t e u r G. fut renvoyé 

devant le t r i buna l co r rec t ionne l de Lyon des chefs d ' a t t e i n t e involonta i re 

à la vie et c o n t r a v e n t i o n de b lessures involonta i res . 

19. Pa r un j u g e m e n t du 3 j u i n 1996, le t r i buna l c o n s t a t a l ' amnis t i e de 

plein droi t de la c o n t r a v e n t i o n de b lessures invo lon ta i res sur la p e r s o n n e 

de la r e q u é r a n t e c o n f o r m é m e n t à la loi d ' a m n i s t i e du 3 aoû t 1995. Sur le 

délit d ' a t t e i n t e involonta i re à la vie su r le fœtus , le t r i buna l s ' exp r ima 

dans les t e r m e s su ivan ts : 

« La question posée au tribunal est de savoir si l'infraction d'homicide involontaire ou 

d'atteinte involontaire à la vie est constituée lorsque l 'atteinte à la vie concerne le fœtus, 

si le fœtus de 20 à 21 semaines constitue une personne humaine (autrui au sens de 

l'article 221-6 du code pénal). 

(...) 

Les éléments d'expertise doivent être homologués. Le fœtus avait entre 20 el 

21 semaines. 

- A quel stade de maturi té l'embryon peut-il être considéré comme une personne 

humaine? 

La loi du 1 7 janvier 1975 relative à l 'interruption volontaire de grossesse énonce : « la 

loi garantit le respect de tout être humain dès le commencement de la vie. » 

La loi du 29 juillet 1994 (article 16 du code civil) énonce : « la loi assure la primauté de 

la personne, interdit toute atteinte à la dignité de celle-ci et garantit le respect de tout 

être humain dès le commencement de sa vie. » 

Les lois du 29 juillet 1994 utilisaient expressément pour la première fois les termes 

«embryon» et «embryon humain». Aucun de ces textes ne définit cependant ce qu'est 

l'embryon humain. 

Plusieurs parlementaires (députés ou sénateurs), dans le cadre de la préparation de la 

législation sur la bioéthique, ont voulu définir l'embryon. Charles de Courson proposait 

de le définir ainsi : « tout être humain doit être respecté dès le commencement de la vie, 

l'embryon humain est un être humain. » Jean-François Mattéi énonçait: «l'embryon 

n'est en tout état de cause que l'expression morphologique d'une seule et même vie qui 

commence dès la fécondation et se poursuit jusqu'à la mort en passant par différentes 

étapes. En l'état actuel des connaissances on ne sait pas précisément quand le zygote 

devient l'embryon, l'embryon fœtus, le seul fait indiscutable étant le démarrage du 

processus de la vie lors de la fécondation.» 

Ainsi il apparaît qu'aucune règle juridique ne précise la situation juridique de 

l'embryon, depuis sa formation el au fur et à mesure de son développement. 11 y a lieu, 

devant cette absence de définition juridique d'en revenir aux connaissances acquises. Il 

est établi que la viabilité du fœtus se situe à 6 mois, en aucun cas dans l'état actuel des 

connaissances à 20 ou 21 semaines. 

Le tribunal ne peut que retenir cet élément (viabilité à 6 mois) et ne peut créer le 

droit sur une question que les législateurs n'ont pu définir encore. 
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Ainsi le tribunal retient que le fœtus est viable à compter de 6 mois. Qu 'un fœtus de 

20 à 21 semaines n'est pas viable et qu'il n'est pas une personne humaine ou autrui au 

sens des articles 3 19 ancien du code pénal et 221-6 du code pénal. 

Le délit d'homicide involontaire ou atteinte involontaire à la vie sur un fœtus de 20 à 

21 semaines n'est pas établi, le fœtus n'étant pas une personne humaine ou autrui (...) 

Renvoie le Dr G. des lins de la poursuite sans peine ni dépens (...)» 

20. Le 10 juin 1996, la r e q u é r a n t e in t e r j e t a appe l du j u g e m e n t . Elle 

sout in t q u e le d o c t e u r G. avait c o m m i s u n e faute pe r sonne l l e d é t a c h a b l e 

du f o n c t i o n n e m e n t du service public et sollicita l 'a l locat ion des s o m m e s 

s u i v a n t e s : un million de francs français (FRF) à t i t r e de d o m m a g e s -

i n t é r ê t s don t 900 000 F R F pour la m o r t de l 'enfant et 100 000 F R F p o u r 

la b lessure pa r elle subie . Le min i s t è r e publ ic , second a p p e l a n t , r equ i t 

l ' in f i rmat ion du j u g e m e n t de re laxe en fa isant observer que « le p r évenu , 

en o m e t t a n t d 'ef fectuer u n e x a m e n c l in ique , a c o m m i s u n e faute ayan t 

causé la mor t du fœtus , qu i au m o m e n t de l 'acte d o m m a g e a b l e , âgé de 

vingt à v i n g t - q u a t r e s e m a i n e s , poursu iva i t n o r m a l e m e n t et i nexorab le 

m e n t , sans a u c u n d o u t e médica l sur son avenir , le c h e m i n de vie qu ' i l 

avait e n t a m é » . 

2 1 . Pa r un a r r ê t du 13 m a r s 1997, la cour d ' appe l de Lyon conf i rma le 

j u g e m e n t en ce qu' i l avait cons t a t é l ' ex t inct ion de l 'act ion pub l ique du chef 

de la con t r aven t i on de b lessures involonta i res et l ' inf i rma pour le r e s t e en 

d é c l a r a n t le médec in coupab le d 'homic ide involonta i re . Elle le c o n d a m n a à 

six mois d ' e m p r i s o n n e m e n t avec surs is et 10 000 F R F d ' a m e n d e . Elle 

s t a t u a ainsi : 

«(...) Attendu qu'en l'espèce la faute du docteur [G.] est d 'autant plus caractérisée 

que la patiente, n'ayant pas une pratique suffisante de la langue française, n'était pas à 

même d'exposer ses doléances, de répondre à ses questions, de lui préciser la date des 

dernières règles, éléments qui auraient dû l'inciter d 'autant plus à pratiquer un examen 

clinique minutieux; que l'allégation selon laquelle il était en droit de se lier aux seuls 

documents médicaux démontre que ce jeune médecin, scientifique accompli, mécon

naissait toutefois un aspect essentiel de l'art médical constitué par l'écoute, la connais

sance, l 'examen du malade; que d'ailleurs, devant la Cour, le Dr [G.] a précisé que 

depuis cet accident il avait «l'obsession de la précaution» à prendre avant d 'opérer; 

Attendu que celle faute d'imprudence et de négligence présente un lien de causalité 

certaine avec la perte de l'enfant dont Madame Vo était enceinte, le prévenu ayant lui-

même reconnu, avec une incontestable loyauté, que l'examen clinique lui aurait permis 

de constater l'état de grossesse de sa patiente et de déceler l'interversion de personnes 

s'étant produite ; 

Attendu que s'agissant de la qualification d'homicide involontaire il convient dans un 

premier temps de rappeler les principes juridiques gouvernant la matière ; 

Attendu que diverses dispositions conventionnelles telles que l'article 2 de la Conven-

Iion européenne de sauvegarde des droits de l 'homme et des libertés fondamentales, 

que l'article 6 du Pacte international sur les droits civils et politiques, que l'article 6 de 

la Convention relative aux droits de l'enfant signée à New York le 26 janvier 1990, 
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reconnaissent l'existence, pour toute personne, et notamment l'enfant, d'un droit à la 
vie protégé par la loi ; 

Attendu qu'en droit interne, l'article 1" de la loi 75-17 du 17 janvier 1975 relative à 

l 'interruption volontaire de la grossesse a précisé que «la loi garantit le respect de tout 

être humain dès le commencement de la vie. (qu)'Il ne saurait être porté at teinte à ce 

principe qu'en cas de nécessité et selon les conditions définies par la présente loi. » ; 

Attendu, par ailleurs, que la loi 94-653 du 29 juillet 1994, relative au respect du corps 

humain, a rappelé dans l'article 16 du code civil que «la loi assure la primauté de la 

personne, interdit toute atteinte à la dignité de celle-ci et garantit le respect de l'être 

humain dès le commencement de sa vie.»; 

Attendu que ces dispositions législatives ne sauraient être considérées comme 

de simples déclarations d'intention, dépourvues de tout effet juridique, alors que 

l'article 16-9 du code civil indique que les dispositions de l'article 16 sont d'ordre public; 

Attendu que de son côté la Cour de cassation, Chambre criminelle, dans deux arrêts 

rendus le 27 novembre 1996, a lait application de ces principes de droit international 

et de droit interne en précisant que la loi du 1 7 janvier 1975 n'admet qu'il soit porté 

atteinte au principe du respect de tout être humain dès le commencement de la vie, 

rappelé en son article 1", qu'en cas de nécessité et selon les conditions et limitations 

qu'elle définit ; 

Qu'elle a ajouté qu'eu égard aux conditions ainsi posées par le législateur, l'ensemble 

des dispositions issues de cette loi et de celle du 31 décembre 1979 relative à l 'interrup

tion volontaire de grossesse n'étaient pas incompatibles avec les stipulations conven

tionnelles précitées; 

Qu'elle a par ailleurs rappelé que lors de la signature à New York le 26 janvier 1990 de 

la Convention relative aux droits de l'enfant, la France avait formulé une déclaration 

interprétative selon laquelle cette Convention ne saurait être interprétée comme 

faisant obstacle à l'application des dispositions de la législation française relative à 

l 'interruption volontaire de grossesse; que cette réserve démontre a contrario, que 

ladite Convention était susceptible de concerner le fœtus de moins de dix semaines, 

délai légal en France de l ' interruption volontaire de la grossesse; 

Attendu qu'il en résulte que, sous réserve des dispositions relatives à l 'interruption 
volontaire de la grossesse et de celles relatives à l 'avortement thérapeutique, la loi 
consacre le respect de tout être humain dès le commencement de la vie, sans qu'il soit 
exigé que l'enfant naisse viable, du moment qu'il était en vie lors de l 'atteinte qui lui a 
été portée ; 

Attendu qu'au demeurant la viabilité constitue une notion scientifiquement contin

gente et incertaine comme le reconnaît le prévenu lui-même qui, poursuivant actuelle

ment des études aux Etats-Unis, a précisé devant la Cour que des fœtus nés 23 ou 

24 semaines après la conception avaient pu être maintenus en vie alors qu 'une telle 

hypothèse était totalement exclue quelques années auparavant ; que clans la consul

tation établie par le professeur [T.] et produite par le docteur [G.], il est fait état du 

rapport du professeur Mattéi indiquant que l'embryon n'est que l'expression morpho

logique d'une seule et même vie qui commence dès la fécondation et se poursuit jusqu'à 

la mort, en passant par différentes étapes, sans que l'on sache à quel moment le zygote 

devient embryon, l'embryon fœtus, le seul fait indiscutable étant le démarrage du 

processus de vie lors de la fécondation ; (...) 
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Attendu qu'ainsi la viabilité lors de la naissance, notion scientifiquement incertaine, 

est de surcroît dépourvue de toute portée juridique, la loi n'opérant aucune distinction à 

Cet égard ; 

Attendu qu'en l'espèce il est établi que lors de l'échographie effectuée le 27 novembre 

1991, suivie le même jour de la perle du liquide amniotique, la grossesse de [la requé

rante] se poursuivait normalement et que l'enfant qu'elle portait était en vie; que lors 

de l'avortement thérapeutique réalisé le 5 décembre 1991, il a été constaté que, selon les 

mensurations de l'enfant comparées aux tables publiées, il était permis d 'at t r ibuer à ce 

fœtus un âge de 20 à 21 semaines, qui pourrait même être supérieur dans la mesure où il 

n'est pas certain que ces tables prennent en compte la morphologie propre aux enfants 

d'origine vietnamienne, le docteur [G.], interrogé sur ce point à l'audience, n'ayant pu 

fournir aucune précision supplémentaire; que l 'examen anatomo-pathologique avait 

permis de conclure que le poumon fœtal présentait un âge de 20 à 24 semaines; 

attendu qu'il résulte de l'ensemble de ces indications que l'âge du fœtus était de 20 à 

24 semaines, ses mensurations incitant plutôt à incliner vers la branche basse de 

l 'évaluation; qu'en tout état de cause l'âge de ce fœtus était 1res proche de celui de 

certains fœtus ayant pu survivre aux Etats-Unis comme l'a précisé le docteur [Ci.] ; que 

les photographies figurant au dossier sous la cote D 32 montrent un enfant parfaitement 

formé dont la vie a été interrompue par la négligence du prévenu ; 

Attendu que comme l'avait fait remarquer la cour d'appel de Douai dans son arrêt du 

2 juin 1987, si l 'atteinte portée à l'enfant avait provoqué une lésion n 'entraînant pas sa 

mort, la qualification de blessures involontaires eût été retenue sans hésitation aucune ; 

qu'à plus forte raison, la qualification d'homicide involontaire doit être retenue 

s'agissant d'une atteinte ayant provoqué la mort de l 'enfant; 

Attendu qu'ainsi tant l'application stricte des principes juridiques que des données 

acquises de la science que des considérations d 'élémentaire bon sens, conduisent à 

retenir la qualification d'homicide involontaire s'agissant d'une at teinte par impru

dence ou négligence portée à un fœtus âgé de 20 à 24 semaines en parfaite santé, ayant 

causé la mort de celui-ci; 

Attendu qu'en conséquence le jugement déféré doit être infirmé (...) ; 

Attendu que si l'action civile de [la requérante] est recevable, ne serait-ce que pour 

corroborer l'action publique, la Cour est incompétente pour statuer sur la demande en 

réparat ion; qu'en effet, la faute d'imprudence et de négligence commise par le docteur 

[G.], médecin dans un hôpital public, quoique non dépourvue de gravité, ne présente pas 

toutefois le caractère d'une faute personnelle d'une exceptionnelle gravité, traduisant 

une méconnaissance totale des principes les plus élémentaires et des devoirs de sa 

mission, la rendant détachable du service; 

Attendu en revanche qu'il convient de condamner le docteur [G.] à payer à cette 

partie civile, une indemnité de 5 000 francs au titre de l'article 475-1 du code de procé

dure pénale au titre des frais non payés par l 'Etat et exposés par celle-ci ; 

( . . . ) » 

22. Sur pourvoi du médec in , la C o u r de cassa t ion , p a r u n a r r ê t d u 

30 j u i n 1999, cassa l ' a r rê t de la cour d ' appe l de Lyon et dit n 'y avoir lieu à 

renvoi : 
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«Vu l'article 111-4 du code pénal ; 

Attendu que la loi pénale est d ' interprétation str icte; 

(...) 

Attendu que, pour déclarer [le médecin] coupable d'homicide involontaire, la juri

diction du second degré relève que l'article 2 de la Convention européenne de sauve

garde des droits de l 'homme et des libertés fondamentales et l'article 6 du Pacte 

international relatif aux droits civils et politiques reconnaissent l'existence, pour toute 

personne, d'un droit à la vie protégé par la loi; qu'elle souligne que la loi du 17 janvier 

1975, relative à l 'interruption volontaire de grossesse, pose le principe du respect de 

l 'être humain dès le commencement de sa vie, désormais rappelé par l'article 16 du 

code civil dans la rédaction issue de la loi du 29 juillet 1994; qu'ensuite elle énonce 

qu'en intervenant sans examen clinique préalable, le médecin a commis une faute 

d'imprudence et de négligence, qui présente un lien de causalité certain avec la mort 

de l'enfant que portait la pat iente ; 

Mais at tendu qu'en statuant ainsi, alors que les faits reprochés au prévenu n'entrent 

pas dans les prévisions des articles 319 ancien et 221-6 du code pénal, la cour d'appel a 

méconnu le texte susvisé ; 

( . . . ) » 

II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. Le c o d e p é n a l 

23. Le t e x t e , appl icable au m o m e n t des fai ts , p révoyant et r é p r i m a n t 

les a t t e i n t e s po r t ée s i nvo lon t a i r emen t à la vie é t a i t , avan t le 1 e r m a r s 1994, 

l 'ar t icle 319 du code péna l , qui se lit c o m m e suit : 

«Quiconque, par maladresse, imprudence, inattention, négligence ou inobservation 

des règlements, aura commis involontairement un homicide ou en aura été involontaire

ment la cause, sera puni d'un emprisonnement de trois mois à deux ans, et d'une 

amende de 1 000 francs à 30 00(1 francs. » 

24. Depu i s le 1" m a r s 1994, l 'ar t icle p e r t i n e n t est l 'ar t icle 221-6 du 

code péna l (modifié p a r la loi n° 2000-647 du 10 juillet 2000 et l 'ordon

nance n" 2000-916 du 19 s e p t e m b r e 2000) qu i f igure d a n s la sect ion II 

(«Des a t t e i n t e s involonta i res à la v ie») du c h a p i t r e I ( «Des a t t e i n t e s à la 

vie de la p e r s o n n e » ) du t i t r e II ( «Des a t t e i n t e s à la p e r s o n n e h u m a i n e » ) 

du livre II ( «Des c r imes et dél i t s con t r e les p e r s o n n e s »). L 'a r t i c le 221-6 est 

ainsi réd igé : 

«Le fait de causer, dans les conditions et selon les distinctions prévues à l'article 121-3, 

par maladresse, imprudence, inattention, négligence ou manquement à une obligation de 

sécurité ou de prudence imposée par la loi ou le règlement, la mort d'autrui constitue un 

homicide involontaire puni de trois ans d'emprisonnement et de 45 000 euros d'amende. 

En cas de violation manifestement délibérée d'une obligation particulière de sécurité 

ou de prudence imposée par la loi ou le règlement, les peines encourues sont portées à 

cinq ans d'emprisonnement et à 75 000 euros d 'amende. » 
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25. L 'a r t ic le 223-10 du code péna l , qu i conce rne l ' i n t e r rup t i on volon

ta i re de la grossesse d ' u n e f e m m e sans son c o n s e n t e m e n t p a r u n t ie rs , 

f igure à la sect ion V in t i tu lée « D e l ' i n t e r r u p t i o n i l légale de la g rossesse» 

du c h a p i t r e III ayan t pour t i t r e « D e la mise en d a n g e r de la p e r s o n n e » du 

t i t r e II du livre II, et se lit a insi : 

«L'interruption de la grossesse sans le consentement de l'intéressée est punie de cinq 

ans d 'emprisonnement et de 75 000 euros d 'amende.» 

26. La sect ion III in t i tu lée « De la p ro t ec t i on de l ' embryon h u m a i n » du 

c h a p i t r e I ( « D e s infract ions en m a t i è r e d ' é t h i q u e b ioméd ica le» ) du t i t r e I 

( «Des infract ions en m a t i è r e de s an t é p u b l i q u e » ) du livre V («Des a u t r e s 

c r imes et dé l i t s» ) énonce p lus ieurs p roh ib i t ions au r ega rd de l ' é th ique 

méd ica le (ar t ic les 511-15 à 511-25) don t , p a r e x e m p l e , la concep t ion 

d ' e m b r y o n s h u m a i n s in vitro à des fins de r e c h e r c h e ou d ' e x p é r i m e n t a t i o n 

(ar t ic le 511-18). 

B. Le c o d e d e la s a n t é p u b l i q u e 

27. A l ' époque des faits, le dé la i de p re sc r ip t i on de l 'act ion en respon

sabil i té a d m i n i s t r a t i v e é ta i t de q u a t r e ans et la pé r iode p e n d a n t laque l le 

l ' i n t e r rup t i on vo lon ta i re de grossesse é ta i t légale é ta i t de dix s e m a i n e s à 

p a r t i r de la concept ion . 

28. Les disposi t ions du code de la s an t é pub l ique , telles qu 'e l les sont en 

v igueur , n o t a m m e n t depuis la loi n" 2002-303 du 4 m a r s 2002 relat ive aux 

droi ts des m a l a d e s et à la qua l i t é du sys tème de san té , se lisent c o m m e suit : 

Article L. 1142-1 

«Hors le cas où leur responsabilité est encourue en raison d'un défaut d'un produit de 

santé, les professionnels de santé mentionnés à la quatr ième partie du présent code, 

ainsi que tout établissement, service ou organisme dans lesquels sont réalisés des actes 

individuels de prévention, de diagnostic ou de soins ne sont responsables des consé

quences dommageables d'actes de prévention, de diagnostic, ou de soins qu'en cas de 

faute. 

( . . . )> . 

Article L. 1142-2 

«Les professionnels de santé exerçant à titre libéral, les établissements de santé, 

services de santé et organismes mentionnés à l'article L. 1142-1, et toute autre personne 

morale, autre que l'Etat, exerçant des activités de prévention, de diagnostic ou de soins 

ainsi que les producteurs, exploitants et fournisseurs de produits de santé, à l'état de 

produits finis, mentionnés à l'article L. 5311-1 à l'exclusion du 5", sous réserve des dispo

sitions de l'article L. 1222-9, et des 11", 14" et 15", utilisés à l'occasion de ces activités, sont 

tenus de souscrire une assurance destinée à les garantir pour leur resposabilité civile ou 

administrative susceptible d'être engagée en raison de dommages subis par des tiers et 

résultant d'atteintes à la personne, survenant dans le cadre de l'ensemble de cette activité. 
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Article L. 1142-28 

«Les actions tendant à mettre en cause la responsabilité des professionnels de santé 

ou des établissements de santé publics ou privés à l'occasion d'actes de prévention, 

de diagnostic ou de soins se prescrivent par dix ans à compter de la consolidation du 

dommage. » 

Article L. 2211-1 

«Comme il est dit à l'article 16 du code civil ci-après reproduit : 

«La loi assure la primauté de la personne, interdit toute at teinte à la dignité de 

celle-ci et garantit le respect de l'être humain dès le commencement de sa vie. » 

Article L. 2211-2 

«Il ne saurait être porté atteinte au principe mentionné à l'article L. 2211-1 qu 'en cas 

de nécessité et selon les conditions définies par le présent t i tre. 

L'enseignement de ce principe et de ses conséquences, l'information sur les problèmes 

de la vie et de la démographie nationale et internationale, l'éducation à la responsabilité, 

l'accueil de l'enfant dans la société et la politique familiale sont des obligations natio

nales. L'Etat, avec le concours des collectivités territoriales, exécute ces obligations et 

soutient les initiatives qui y contribuent.» 

Article L. 2212-1 

« La femme enceinte que son état place dans une situation de détresse peut demander 

à un médecin l 'interruption de sa grossesse. Cet te interruption ne peut être pratiquée 

qu'avant la fin de la douzième semaine de grossesse.» 

Article L. 2213-1 

« L'interruption volontaire d'une grossesse peut, à toute époque, être pratiquée si deux 

médecins membres d'une équipe pluridisciplinaire attestent, après que cette équipe a 

rendu son avis consultatif, soit que la poursuite de la grossesse met en péril grave la 

santé de la femme, soit qu'il existe une forte probabilité que l'enfant à naître soit 

atteint d'une affection d'une particulière gravité reconnue comme incurable au moment 

du diagnostic. 

C. La p o s i t i o n de la C o u r d e c a s s a t i o n 

29. P a r d e u x fois, et en dépi t de conclusions c o n t r a i r e s des avocats 

g é n é r a u x , la C o u r de cassa t ion a conf i rmé sa posi t ion pr ise en l 'espèce 

(voir p a r a g r a p h e 22 ci-dessus) d a n s des a r r ê t s des 29 j u i n 2001 (Cass . ass. 

p\én., Bull, n" 165) et 25 j u i n 2002 (Cass , c r im. , Bull. crim. n" 144). 

/. L'arrêt du 29juin 2001 de l'assembléeplénière 

« Sur les deux moyens réunis du procureur général près la cour d'appel de Metz et de 

M""' X... : 
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Attendu que le 29 juillet 1995 un véhicule conduit par M. /.... a heurté celui conduit 

par M""' X..., enceinte de six mois, qui a été blessée et a perdu des suites du choc le fœtus 

qu'elle portai t ; que l'arrêt at taqué (Metz, 3 septembre 1998) a notamment condamné 

M. Z... du chef de blessures involontaires sur la personne de M"" X..., avec circonstance 

aggravante de conduite sous l'empire d'un état alcoolique, mais l'a relaxé du chef 

d 'at teinte involontaire à la vie de l'enfant à naî t re ; 

Attendu qu'il est fait grief à l 'arrêt at taqué d'avoir ainsi statué, alors que, d'une part, 

l'article 221-6 du Code pénal réprimant le fait de causer la mort d 'autrui n'exclut pas de 

son champ d'application l'enfant à naître et viable, qu'en limitant la portée de ce texte à 

l'enfant dont le cœur battait à la naissance et qui a respiré, la cour d'appel a ajouté une 

condition non prévue par la loi, et alors que, d 'autre part, le fait de provoquer involon

tairement la mort d'un enfant à naître constitue le délit d'homicide involontaire dès lors 

que celui-ci était viable au moment des faits quand bien même il n'aurait pas respiré 

lorsqu'il a été séparé de la mère, de sorte qu'auraient été violés les articles 1 11-3, 11 1-4 

et 221-6 du Code pénal et 593 du Code de procédure pénale ; 

Mais at tendu que le principe de la légalité des délits et des peines, qui impose une 

interprétation stricte de la loi pénale, s'oppose à ce que l'incrimination prévue par 

l'article 221-6 du Code pénal, réprimant l'homicide involontaire d'autrui, soit étendue 

au cas de l'enfant à naître dont le régime juridique relève de textes particuliers sur 

l'embryon ou le fœtus; 

( - . ) » 

2. L'arrêt du 25 juin 2002 de la chambre criminelle 

« ( . . . ) 

Vu les articles 319 ancien, 221-6 et 111-4 du Code pénal ; 

Attendu que le principe de la légalité des délits et des peines, qui impose une 

interprétation s t r ide de la loi pénale, s'oppose à ce que l'incrimination d'homicide 

involontaire s'applique au cas de l'enfant qui n'est pas né vivant ; 

Attendu qu'il résulte de l'arrêt at taqué que Z..., dont la grossesse, suivie par X..., était 

venue à terme le 10 novembre 1991, est entrée en clinique en vue de son accouchement 

le 17 novembre; que, placée sous surveillance vers 20 heures 30, elle a signalé une 

anomalie du rythme cardiaque de l'enfant à la sage-femme, Y..., laquelle a refusé 

d'appeler le médecin; qu'un nouveau contrôle pratiqué le lendemain à 7 heures a 

révélé la même anomalie, puis l'arrêt total des bat tements du cœur; que, vers 8 heures, 

X... a constaté le décès; qu'il a procédé dans la soirée à l'extraction par césarienne d'un 

enfant mort-né qui, selon le rapport d'autopsie, ne présentait aucune malformation 

mais avait souffert d'anoxie; 

Attendu que, pour déclarer Y... coupable d'homicide involontaire et X..., qui a été 

relaxé par le tribunal correctionnel, responsable des conséquences civiles de ce délit, 

l 'arrêt retient que le décès de l'enfant est la conséquence des imprudences et négli

gences commises par eux, le médecin en s'abstenant d'intensifier la surveillance de la 

patiente en raison du dépassement du terme, la sage-femme en omettant de l'avertir 

d'une anomalie non équivoque de l 'enregistrement du rythme cardiaque de l'enfant ; 

Que les juges, après avoir relevé que l'enfant mort-né ne présentait aucune lésion 

organique pouvant expliquer le décès, énoncent «que cet enfant était à terme depuis 
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plusieurs jours et que, si les fautes relevées n'avaient pas été commises, il avait la 

capacité de survivre par lui-même, disposant d'une humanité distincte de celle de sa 

mère » ; 

Mais at tendu qu'en se prononçant ainsi, la cour d'appel a méconnu les textes susvisés 

et les principes ci-dessus rappelés ; 

D'où il suit que la cassation est encourue; qu'elle aura lieu sans renvoi, dès lors que 

les faits ne sont susceptibles d'aucune qualification pénale ; 

30. La c h a m b r e c r imine l le de la C o u r de cassa t ion a cons idéré que 

justifie sa décision la cour d ' appe l qu i , p o u r d é c l a r e r le p r é v e n u coupab le 

d 'homic ide involonta i re sur un enfan t , né le jour de l 'accident de circula

tion d a n s leque l sa m è r e , ence in t e de hui t mois , a é té g r i è v e m e n t blessée , 

et décédé une h e u r e a p r è s , r e t i en t q u e le c o n d u c t e u r , pa r un défaut de 

ma î t r i s e de son véhicule , a causé la m o r t de l 'enfant qu i a vécu une h e u r e 

ap rès sa na issance et qui est décédé des sui tes des lésions vi tales 

i r révers ib les subies au m o m e n t du choc (Cass . c r im. , 2 d é c e m b r e 2003). 

31 . D a n s un ar t ic le in t i tu lé «Vio lences involonta i res sur f emme 

ence in te et déli t d 'homic ide i nvo lon t a i r e» (Recueil Dalloz 2004, p . 449) , 

à propos du c o m m e n t a i r e de l ' a r rê t r e n d u pa r la c h a m b r e cr iminel le 

de la C o u r de cassa t ion le 2 d é c e m b r e 2003 ( p a r a g r a p h e 30 ci -dessus) , 

il est observé q u e la j u r i s p r u d e n c e de la C o u r de cassa t ion p réc i t ée 

( p a r a g r a p h e 29 ci-dessus) a é té c o n d a m n é e par v ingt -hui t a u t e u r s sur 

t r e n t e - q u a t r e . 

P a r m i les c r i t iques de la doc t r ine , l'on peu t re lever la mot iva t ion 

laconique des a r r ê t s de la C o u r de cassa t ion ou l ' incohérence de la 

p r o t e c t i o n : sera i t passible de sanc t ions péna les celui qui cause des 

b lessures involonta i res alors que res te i m p u n i celui qui p rovoque 

i n v o l o n t a i r e m e n t la mor t du f œ t u s ; l 'enfant qui a vécu q u e l q u e s m i n u t e s 

se voit r e c o n n a î t r e la qua l i t é de v ic t ime et celui m o r t in utero est ignoré du 

droi t ; la l iber té de p roc rée r sera i t moins bien p ro t égée q u e celle d ' avor te r . 

D . L ' a m e n d e m e n t G a r r a u d 

32. Le 27 n o v e m b r e 2003, l 'Assemblée na t iona le a a d o p t é , en seconde 

l ec tu re , le projet de loi p o r t a n t a d a p t a t i o n de la j u s t i ce aux évolut ions de 

la c r imina l i t é ; il c o m p r e n a i t l ' a m e n d e m e n t G a r r a u d , du n o m du d é p u t é à 

l ' ini t ia t ive du t ex t e , qu i c réa i t le dél i t d ' i n t e r r u p t i o n involon ta i re de 

grossesse ( I IG) . 

33 . L ' adop t ion de cet a m e n d e m e n t avai t soulevé de vives po lémiques 

et le g a r d e des Sceaux , M. P e r b e n , à l ' issue d ' u n e s e m a i n e de consul

t a t ions , déc la ra i t le 5 d é c e m b r e 2003 q u e la p ropos i t ion du d é p u t é 

«pose plus de p r o b l è m e s qu 'e l l e n ' e n r è g l e » et pencha i t en faveur d e 

son a b a n d o n . Le 23 janvier 2004, le S é n a t a s u p p r i m é , à l ' u n a n i m i t é , 
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l ' a m e n d e m e n t . C 'es t la seconde fois q u e les s é n a t e u r s s u p p r i m e n t une 

telle p ropos i t i on : en avril 2003, ils s'y é t a i en t déjà opposés lors de 

l ' e x a m e n de la loi r en forçan t la l u t t e con t re la violence rou t i è r e a d o p t é e 

le 12 juin 2003. 

E. Les lo i s d e b i o é t h i q u e 

34. Le 11 d é c e m b r e 2003, l 'Assemblée na t iona l e a a d o p t é en seconde 

l ec tu re le projet de loi sur la b ioé lh ique en vue de réviser les lois de 1994 

re la t ives au don et à l 'u t i l i sa t ion des é l é m e n t s et p rodu i t s du corps 

h u m a i n , à l ' ass is tance médica le à la p roc réa t ion et au d iagnos t ic pré

na ta l , c o n f o r m é m e n t à ce qu 'ava i t prévu le l ég i s la teur d ' a lo rs , afin de 

p r e n d r e en c o m p t e les p rog rès scient i f iques et m é d i c a u x in t e rvenus 

depu i s et les nouvel les ques t ions qu i se posen t à la socié té . Le projet 

renforce les g a r a n t i e s en m a t i è r e d ' i n fo rma t ion ainsi q u e de r eche rche 

et de recuei l du c o n s e n t e m e n t des p e r s o n n e s face à l 'évolution rap ide 

des t e c h n i q u e s , p roh ibe des p r a t i q u e s r e n d u e s possibles pa r la t e chn ique 

(le c lonage reproduct i f ) et e n c a d r e celles don t l ' in té rê t médica l est avéré 

( r eche rche sur l ' embryon in vitro). Il me t en place u n e ins t ance d ' e n c a d r e 

m e n t et de con t rô le ( l 'Agence de la p roc réa t ion , de l ' embryologie et de la 

g é n é t i q u e h u m a i n e s ) qu i a s s u r e r a é g a l e m e n t des fonct ions d ' a c c o m p a g n e 

m e n t , de veille et d ' expe r t i s e d a n s ces d o m a i n e s (h t tp : / /www.assemblee -

na t iona lc . f r /doss i e r s /b ioe th ique .asp ) . 

III. LE D R O I T E U R O P É E N 

A. La C o n v e n t i o n d ' O v i e d o s u r l e s d r o i t s d e l ' h o m m e e t la 

b i o m é d e c i n e 

35. La C o n v e n t i o n p o u r la p ro tec t ion des dro i t s de l ' h o m m e et de la 

d ign i t é de l ' ê t re h u m a i n à l ' égard des app l ica t ions de la biologie et de la 

m é d e c i n e , d i te auss i C o n v e n t i o n sur les d ro i t s de l ' h o m m e et la b iomé

dec ine , ouve r t e à la s i g n a t u r e le 4 avril 1997 à Ov iedo , est e n t r é e en 

v igueur le l ' r d é c e m b r e 1999. D a n s ce t t e convent ion , les E t a t s m e m b r e s 

du Conse i l de l 'Europe , les a u t r e s E t a t s et la C o m m u n a u t é e u r o p é e n n e 

s igna ta i r e s , 

«( . . . ) 

Résolus à prendre, dans le domaine des applications de la biologie et de la médecine, 

les mesures propres à garant i r la dignité de l'être humain et les droits et libertés 

fondamentaux de la personne, 

Sont convenus de ce qui suit : 

http://www.assemblee-
http://nationalc.fr/dossiers/bioethique.asp
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Chapitre I - Disposit ions générales 
Article 1 - Objet et finalité 

Les Parties à la présente Convention protègent l'être humain dans sa dignité et son 

identité et garantissent à toute personne, sans discrimination, le respect de son intégrité 

et de ses autres droits et libertés fondamentales à l'égard des applications de la biologie 

et de la médecine. 

Chaque Partie prend dans son droit interne les mesures nécessaires pour donner effet 
aux dispositions de la présente Convention. 

Article 2 - Primauté de l'être humain 

L'intérêt et le bien de l'être humain doivent prévaloir sur le seul intérêt de la société 
ou de la science. 

(...) 

Chapitre V - Recherche scientif ique 

(...) 

Article 18 - Recherche sur les embryons in vitro 

1. Lorsque la recherche sur les embryons in vitro est admise par la loi, celle-ci assure 

une protection adéquate de l'embryon. 

2. La constitution d'embryons humains aux fins de recherche est interdite. 

(...) 

Chapitre XI - Interprétation et suivi de la Convention 

Article 29 - Interprétation de la Convention 

La Cour européenne des Droits de l 'Homme peut donner, en dehors de tout litige 

concret se déroulant devant une juridiction, des avis consultatifs sur des questions 

juridiques concernant l ' interprétation de la présente Convention à la demande : 

- du Gouvernement d'une Partie, après en avoir informé les autres Part ies; 

- du Comité institué par l'article 32, dans sa composition restreinte aux Repré

sentants des Parties à la présente Convention, par décision prise à la majorité des deux 

tiers des voix exprimées. 

( . . . ) . . 

36. L 'a r t ic le 1 ( p a r a g r a p h e s 16 à 19) du r a p p o r t expl icat i f à ce t t e 

conven t ion est ainsi l ibel lé : 

Article 1 - Objet et finalité 

« 16. Cet article définit le champ d'application de la Convention ainsi que sa finalité. 

17. La Convention a pour but de garantir , dans le domaine des applications de la 

biologie et de la médecine, les droits et libertés fondamentales de chaque personne, en 

particulier son intégrité, et de garanlir la dignité et l 'identité de l'être humain dans ce 

domaine. 
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lti. La Convention ne définit pas le terme «toute personne» (en anglais «everyone»). 

L'utilisation de ces termes comme équivalents est basée sur le fait que les deux se 

trouvent également dans les versions française et anglaise de la Convention euro

péenne des Droits de l 'Homme, qui n'en donne cependant pas une définition. En 

l'absence d'unanimité, parmi les Etats membres du Conseil de l'Europe, sur la défini

tion de ces termes, il a été convenu de laisser au droit interne le soin éventuel d 'apporter 

les précisions pertinentes aux effets de l'application de la présente Convention. 

19. La Convention utilise aussi l'expression «être humain» en énonçant la nécessité 

de protéger l'être humain dans sa dignité et son identité. Il a été constaté qu'il est un 

principe généralement accepté selon lequel la dignité humaine et l'identité de l'espèce 

humaine doivent être respectées dès le commencement de la vie. 

(•••)» 

B. Le P r o t o c o l e a d d i t i o n n e l à la C o n v e n t i o n s u r l e s d r o i t s d e 

l ' h o m m e et la b i o m é d e c i n e p o r t a n t i n t e r d i c t i o n du c l o n a g e 

d ' ê t re s h u m a i n s (12 j a n v i e r 1998) 

37. L 'a r t i c le 1 de ce protocole est ainsi r é d i g é : 

«1 . Est interdite toute intervention ayant pour but de créer un être humain 

génétiquement identique à un autre être humain vivant ou mort. 

2. Au sens du présent article, l'expression être humain «génétiquement identique» 

à un autre être humain signifie un être humain ayant en commun avec un autre l'en

semble des gènes nucléaires.» 

C. Le P r o t o c o l e a d d i t i o n n e l à la C o n v e n t i o n s u r l e s d r o i t s d e 

l ' h o m m e et la b i o m é d e c i n e re la t i f à la r e c h e r c h e b i o m é d i c a l e 

38. Le projet de pro tocole a é té approuvé pa r le C o m i t é d i r e c t e u r pour 

la b ioé th ique le 20 juin 2003. Il a é t é soumis au C o m i t é des Min i s t r e s du 

Consei l de l 'Europe . Celui-ci a consu l té l 'Assemblée p a r l e m e n t a i r e qui a 

d o n n é u n avis favorable le 30 avril 2004 (Avis n" 252) . Le 30 juin 2004, le 

C o m i t é des Min i s t r e s a a d o p t é ce t e x t e . 

Article 1 - Objet et finalité 

«Les Parties au présent Protocole protègent l'être humain dans sa dignité et son 

identité, et garantissent à toute personne, sans discrimination, le respect de son inté

grité et de ses autres droits et libertés fondamentales à l'égard de toute recherche dans 

le domaine de la biomédecine impliquant une intervention sur l'être humain.» 

Article 2 - Champ d'application 

« 1. Le présent Protocole s'applique à l'ensemble des activités de recherche dans le 

domaine de la santé impliquant une intervention sur l'être humain. 

2. Le Protocole ne s'applique pas à la recherche sur les embryons in vitro. Il s'applique 

à la recherche sur les fœtus et les embryons in vivo. 

( . . . )» 
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Article 3 - Primauté de l'être humain 

«L'intérêt et le bien de l'être humain qui participe à une recherche doivent prévaloir 

sur le seul intérêt de la société ou de la science.» 

Article 18 - Recherche pendant la grossesse ou l'allaitement 

« 1 . Une recherche su i " une l'emme enceinte dont les résultats at tendus ne com

portent pas de bénéfice direct pour sa santé, ou celle de Pembrvon, du fœtus ou de 

l'enfant après sa naissance, ne peut être entreprise que si les conditions supplémen

taires suivantes sont réunies: 

i. la recherche a pour objet de contribuer à l'obtention, à terme, de résultats 

permettant un bénéfice pour d 'autres femmes en relation avec la procréation, ou pour 

d 'autres embryons, fœtus ou enfants; 

( . . . ) » 

Le rappor t expl icat i f r ep r end les t e r m e s du r a p p o r t expl icat i f à la 

Conven t ion . 

D. Le rapport du G r o u p e d e travai l s u r la p r o t e c t i o n d e l ' embryon 

et du f œ t u s h u m a i n s : la p r o t e c t i o n d e l ' e m b r y o n h u m a i n 

in vitro (2003) 

39. Le G r o u p e de t ravai l sur la p ro tec t ion de l ' embryon et du fœtus 

h u m a i n s du C o m i t é d i r e c t e u r pour la b ioé th ique a fo rmulé la conclusion 

su ivan te d a n s un r a p p o r t é tabl i en 2003 : 

«Ce rapport a pour but de présenter une vue d'ensemble des positions actuelles en 

Europe sur la protection de l'embryon humain in vitro et des arguments qui les sous-

tendent. 

Il montre un large consensus sur la nécessité d'une protection de l'embryon in vitro. 

Néanmoins, la définition du statut de l'embryon reste un domaine où l'on rencontre des 

différences fondamentales reposant sur des arguments forts. Ces divergences sont, dans 

une large mesure, à l'origine de celles rencontrées sur les questions ayant trait à la 

protection de l'embryon in vitro. 

Toutefois, même en l'absence d'accord sur le statut de l'embryon, la possibilité de 

réexaminer certaines 1 1 t i e s t i i M I S a l a lumière des récents développements dans l e 

domaine biomédical et des avancées thérapeutiques potentielles, pourrait être envi

sagée. Dans ce contexte, tout en reconnaissant et respectant les choix fondamentaux 

des différents pays, il semble possible et souhaitable - au regard de la nécessité de 

protéger l'embryon in vitro reconnue par tous les pays — d'identifier des approches 

communes afin d'assurer des conditions adéquates d'application des procédures impli

quant la constitution et l'utilisation d'embryons in vitro. Ce rapport se veut une aide à la 

réflexion vers cet objectif.» 
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E. Le G r o u p e e u r o p é e n d ' é t h i q u e d e s s c i e n c e s e t d e s n o u v e l l e s 

t e c h n o l o g i e s a u p r è s d e la C o m m i s s i o n e u r o p é e n n e 

40. C e g r o u p e a n o t a m m e n t émis l'avis su ivant sur les a spec t s é t h i q u e s 

de la r e che rche i m p l i q u a n t l 'u t i l i sa t ion d ' embryons h u m a i n s d a n s le 

con t ex t e du 5' p r o g r a m m e - c a d r e de r e c h e r c h e (23 n o v e m b r e 1998) : 

«(...) 

Contexte juridique 

Controverses sur les notions de «débuts de la vie humaine» et de «personnalité humaine» 

Les législations en vigueur clans les Etats membres différent sensiblement quant à la 

question de savoir quand commence la vie humaine et à partir de quand apparaît la 

«personnali té» humaine. Force est de constater qu'il n'existe, en effet, aucune défi

nition consensuelle, ni scientifique, ni juridique, des débuts de la vie. 

On dislingue cependant deux grandes conceptions du statut moral de l'embryon et 

par conséquent de la protection juridique dont il doit bénéficier: 

Dans la première conception, l'embryon n'est pas un être humain et ne mérite donc 

qu'une protection limitée; 

Dans la seconde, l'embryon jouit du statut moral de tout être humain et doit donc 

bénéficier à ce litre d'une protection étendue. 

Ce débat, qui a des incidences sur les règles à appliquer à la recherche sur l'embryon, 

est loin d'être clos. Récemment encore, lors des négociations de la Convention du 

Conseil de l'Europe sur les droits de l 'homme et la biomédecine, les pays signataires ne 

sont pas parvenus à s 'entendre sur le statut juridique de l'embryon, et n'ont donc 

pu trancher la question de l'admissibilité de la recherche sur l'embryon. Ils ont donc 

renvoyé aux lois des Etats le soin de s tatuer sur cette question. Cependant, l'article 18 

de la Convention stipule dans son premier alinéa: lorsque la recherche sur les embryons 

in vitro est admise par la loi, celle-ci assure une protection adéquate de l'embryon. 

(...) 

Différences dans la définition même de l'embryon humain 

Dans la plupart des Etats membres, il n'existe aucune définition juridique de l'embryon 

humain (Belgique, Danemark, Finlande, France, Grèce, Irlande, Italie, Luxembourg, 

Pays-Bas, Portugal et Suède). Dans les autres Etats (Allemagne, Autriche, Espagne et 

Rovaume-Uni), la loi relient des notions très variables quant à la définition de l'embryon 

(...) 

(...) 

Portée variable des législations nationales 

La portée des législations nationales concernant la recherche sur l'embryon est 

extrêmement variable. 

Dans certains Etats, la recherche sur l'embryon humain n'est permise qu'au béné

fice de l'embryon concerné (Allemagne, Autriche). Dans d'autres Etats, elle n'est auto

risée qu'à titre tout à fait exceptionnel (France, Suède) ou à de strictes conditions 

(Danemark, Espagne, Finlande, Royaume-Uni). 
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Diversité des points de vue 

La diversité des points de vue quant au caractère moralement acceptable ou non de la 

recherche sur les embryons humains in vitro traduit des divergences entre principes 

éthiques, conceptions philosophiques et traditions nationales. Cette diversité est à la 

base même de la culture européenne. Deux approches s'opposent no tamment : l'ap

proche déontologique qui veut que nos devoirs et nos principes conditionnent la 

finalité et les conséquences de nos actions; l'approche utilitaire ou « téléologique» qui 

implique que les actions humaines soient évaluées en fonction des moyens el des fins 

poursuivies (ou des conséquences). 

(...) 

Le groupe émet l'avis suivant : 

En préambule, il apparaît fondamental de rappeler que le progrès de la connaissanee 

en sciences de la vie, lequel a une valeur éthique en soi, ne saurait cependant prévaloir 

sur les droits fondamentaux de l 'homme et sur le respect dû à tous les membres de la 

famille humaine. 

L'embryon humain, quel que soit le statut moral ou légal qui lui est reconnu au 

regard des différentes cultures et des différentes approches éthiques qui ont cours en 

Europe, mérite donc la protection de la loi. Alors même qu'il existe un eontinuum de la 

vie humaine, cette protection doit être renforcée au fur et à mesure du développement 

de l'embryon et du fœtus. 

Le Traité de l'Union, qui ne prévoit pas de compétence législative communautaire 

dans les domaines de la recherche et de la médecine, implique qu'une telle protection 

relève des législations nationales (comme c'est également le cas de la procréation médi

calement assistée el de l'interruption volontaire de grossesse). Il n'en reste pas moins 

cependant que les instances communautaires doivent se préoccuper des questions 

éthiques soulevées par les pratiques médicales ou de recherche intéressant les débuts 

de la vie humaine. 

Les instances communautaires doivent aborder ees questions éthiques en tenant 

compte des divergences morales et philosophiques reflétées par l 'extrême diversité des 

règles juridiques applicables à la recherche sur l'embryon humain dans les quinze Etals 

membres. En effet, il serait non seulement juridiquement délicat d'imposer en ce 

domaine une harmonisation des législations nationales mais, du fait de l'absence de 

consensus, il serait également inopportun de vouloir édicter une morale unique, exclu

sive de toutes les autres. 

Le respect des différences d'approches philosophiques, morales, voire juridiques, 

propres à chaque culture nationale est consubstantiel à la construction de l'Europe. 

D'un point de vue éthique, le caractère multiculturel de la société européenne invite à 

la tolérance mutuelle, tant les peuples que les responsables politiques des Nations de 

l'Europe qui ont choisi, de manière unique, de lier leur destin tout en assurant le respect 

mutuel de traditions historiques particulièrement fortes. 

D'un point de vue juridique, ce multiculturalisme a pour base l'article 6 du Traité 

d 'Amsterdam (ex-article F du Traité de Maastricht) qui fait dériver les droits fonda

mentaux, reconnus au niveau de l'Union, notamment des «traditions constitution

nelles communes aux Etats membres» et qui proclame, par ailleurs, que «l'Union 

respecte l'identité nationale de ses Etats membres». 
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II résulte des principes ci-dessus définis que, dans le cadre des programmes de 

recherche européens, la question de la recherche sur l'embryon humain doit être envi

sagée, tant du point rie vue du respect des principes éthiques fondamentaux communs à 

tous les Etats membres, qu'en tenant compte de la diversité de conceptions philo

sophiques et éthiques exprimées à travers les différentes pratiques et réglementations 

nationales en vigueur en ce domaine. 

(-)» 

IV. D R O I T C O M P A R É 

4 1 . D a n s la major i té des E t a t s m e m b r e s du Consei l de l 'Europe , 

l ' i nc r imina t ion d 'homic ide involonta i re ne s ' appl ique pas au fœtus . 

C e p e n d a n t , t rois pays on t fait le choix d ' i nc r imina t ions spécif iques . En 

I tal ie , l 'ar t icle 17 de la loi du 22 ma i 1978 rela t ive à l ' a v o r t e m e n t prévoit 

un e m p r i s o n n e m e n t de trois mois à deux ans à l ' encon t rc de celui qu i 

cause u n e i n t e r r u p t i o n de grossesse pa r i m p r u d e n c e . En E s p a g n e , 

l 'ar t icle 157 du code péna l prévoit u n e inc r imina t ion c o n c e r n a n t les 

d o m m a g e s causés à un fœtus et l 'ar t ic le 146 puni t l ' avo r t emen t p rovoqué 

par une « i m p r u d e n c e g r a v e » . En T u r q u i e , l 'ar t icle 456 du code péna l 

prévoit q u e celui qui cause i nvo lon t a i r emen t un pré judice à q u i c o n q u e 

se ra pun i d ' une peine de six mois à un an d ' e m p r i s o n n e m e n t ; si la 

v ic t ime est une f e m m e ence in te et q u e le préjudice a p rovoqué une 

na i ssance p r é m a t u r é e , le code péna l prévoit une pe ine de deux à cinq a n s 

d ' e m p r i s o n n e m e n t . 

E N D R O I T 

I. SUR LA RECEVABILITÉ DE LA R E Q U Ê T E 

42. Le G o u v e r n e m e n t sou t ien t p r i n c i p a l e m e n t que la r e q u ê t e est 

i ncompa t ib l e ralione materiae avec les d isposi t ions de la Conven t i on car 

l 'ar t icle 2 de celle-ci ne s ' app l iquera i t pas à l 'enfant à n a î t r e . Il e s t i m e 

pa r a i l leurs que la r e q u é r a n t e disposai t d ' une voie de dro i t de n a t u r e à 

r e d r e s s e r son grief, à savoir ob t en i r la c o n d a m n a t i o n du c e n t r e hospi

ta l ie r à des d o m m a g e s - i n t é r ê t s pa r l ' i n t roduc t ion d ' un recours devan t les 

jur id ic t ions a d m i n i s t r a t i v e s . Dès lors, elle n ' a u r a i t pas épuisé les voies de 

recours i n t e r n e s c o n f o r m é m e n t à l 'ar t ic le 35 § 1 de la Conven t i on . A t i t r e 

subs id ia i re , il cons idère que la r e q u ê t e doit ê t r e re je tée p o u r défau t 

man i fes t e de f o n d e m e n t . 

43 . La r e q u é r a n t e dénonce l ' absence de p ro tec t ion de l 'enfant à n a î t r e 

au r ega rd de la loi péna le française et sou t i en t que l 'Eta t a m a n q u é à ses 

obl iga t ions au r ega rd de l 'ar t icle 2 de la C o n v e n t i o n en ne r e t e n a n t pas la 

qual i f ica t ion d 'homic ide involonta i re en cas d ' a t t e i n t e po r t ée à celui-ci. 
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Pa r a i l leurs , elle j u g e le r ecours devan t les j u r id i c t i ons admin i s t r a t i ve s 

inefficace car i nap t e à faire r e c o n n a î t r e , en t a n t q u e tel , l 'homicide 

c o m m i s sur son en fan t . Enfin, la r e q u é r a n t e aff irme qu 'e l le disposait 

d 'un choix e n t r e la voie péna le et la voie a d m i n i s t r a t i v e , et que si le choix 

de la p r e m i è r e , sans qu 'e l l e ait pu le prévoir , s 'est soldé p a r un échec, la 

seconde s 'é ta i t f e r m é e e n t r e - t e m p s pa r le j e u de la p resc r ip t ion . 

44. La C o u r c o n s t a t e q u e l ' e x a m e n de la r e q u ê t e pose la ques t ion 

de savoir si l 'ar t icle 2 de la Conven t i on est appl icable à une i n t e r r u p 

tion involonta i re de grossesse e t , d a n s l 'aff i rmative, si ce t t e disposi t ion 

exigeai t d a n s les c i r cons tances de l 'espèce la possibi l i té d ' un recours de 

n a t u r e péna le ou si les ex igences de l 'a r t ic le 2 se t rouva ien t sat isfai tes 

par l ' exis tence d 'un recours en responsab i l i t é devan t la ju r id ic t ion 

a d m i n i s t r a t i v e . Ainsi fo rmulées , les except ions t i rées de l ' incompat ib i l i té 

ratione materiae de la r e q u ê t e avec les d isposi t ions de la Conven t i on et du 

défaut d ' é p u i s e m e n t des voies de recours i n t e r n e s sont t rès é t r o i t e m e n t 

liées à la subs t ance du gr ief énoncé p a r la r e q u é r a n t e sur le t e r r a i n de 

l 'ar t icle 2. P a r t a n t , la C o u r e s t ime o p p o r t u n de j o i n d r e ces excep t ions au 

fond (voir, n o t a m m e n t , Tire)' c. Irlande, a r r ê t du 9 oc tobre 1979, sér ie A 

n " 3 2 , p . 11, § 19). 

45. La r e q u ê t e ne s au ra i t dès lors ê t r e déc l a r ée i r recevable soit c o m m e 

incompa t ib l e ratione materiae avec les d isposi t ions de la Conven t i on soit 

pour n o n - é p u i s e m e n t des voies de recours i n t e r n e s au sens de l 'ar t icle 35 

§ 1 de la Conven t ion . P a r a i l leurs , la C o u r e s t ime q u e la r e q u ê t e soulève 

des ques t i ons de fait et de droi t qu i nécess i t en t un e x a m e n au fond. La 

C o u r conclut pa r c o n s é q u e n t qu 'e l le n 'es t pas m a n i f e s t e m e n t ma l fondée. 

C o n s t a t a n t en o u t r e qu 'e l l e ne se h e u r t e à a u c u n a u t r e mot i f d ' i r rece

vabi l i té , la C o u r la déc la re recevable . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 2 DE LA 

C O N V E N T I O N 

46. La r e q u é r a n t e dénonce le refus des a u t o r i t é s de qual i f ier d 'homi

cide involonta i re l ' a t t e i n t e à la vie de l ' enfant à n a î t r e qu 'e l le por ta i t . Elle 

se plaint q u e l ' absence d ' u n e légis lat ion péna le visant à r é p r i m e r et 

s a n c t i o n n e r une tel le a t t e i n t e cons t i tue une viola t ion de l 'ar t ic le 2 de la 

C o n v e n t i o n , l eque l est ainsi libellé : 

« 1. Le droit de toute personne à la vie est protégé par la loi. La mort ne peut êlre 

infligée à quiconque intentionnellement, sauf en exécution d'une sentence capitale 

prononcée par un tribunal au cas où le délit est puni de cette peine par la loi. 

2. La mort n'est pas considérée comme infligée en violation de cet article dans les cas 

où elle résulterait d'un recours à la force rendu absolument nécessaire: 

a) pour assurer la défense de toute personne contre la violence illégale ; 
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b) pour effectuer une arrestation régulière ou pour empêcher l'évasion d'une 

personne régulièrement dé tenue; 

c) pour réprimer, conformément à la loi, une émeute ou une insurrection.» 

A. T h è s e s d e s p a r t i e s 

/. La requérante 

47. La r e q u é r a n t e affirme q u e le c o m m e n c e m e n t de la vie a un sens et 

une défini t ion universe ls . M ê m e si cela est d a n s la n a t u r e des choses , on 

d é m o n t r e au jou rd ' hu i s c i en t i f i quemen t que tou t e vie c o m m e n c e dès 

la fécondat ion . C 'es t une c o n s t a t a t i o n e x p é r i m e n t a l e . L 'enfant conçu 

et non encore né n 'es t ni un a m a s de cel lu les , ni une chose ; il est une 

p e r s o n n e . D a n s le cas c o n t r a i r e , il faudra i t conc lure qu ' e l l e n 'a en 

l 'espèce r ien p e r d u . U n e telle hypothèse n 'es t pas admiss ib le pour une 

f e m m e ence in t e . Ainsi , le t e r m e « p e r s o n n e » employé à l 'ar t icle 2 de la 

Conven t i on est à p r e n d r e au sens d ' ê t r e h u m a i n et non pas au sens 

d ' individu r evê t an t les a t t r i b u t s de la p e r s o n n a l i t é j u r i d i q u e . C 'es t bien 

ainsi q u e l 'ont compr i s le Consei l d ' E t a t et la C o u r de cassa t ion qu i , 

a ccep t an t d ' app réc i e r la compat ib i l i t é de la loi sur l ' i n t e r rup t ion de 

grossesse avec l 'ar t icle 2, ont n é c e s s a i r e m e n t admis q u e l 'enfant à n a î t r e 

relevai t , dès les p r e m i e r s i n s t an t s de sa vie i n t r a - u t é r i n e , du c h a m p 

d ' app l ica t ion de ce t t e d isposi t ion (Consei l d 'E t a t ass. , 21 d é c e m b r e 1990, 

Recueil Lebon, p . 3 6 8 ; Cas s . c r im. , 27 n o v e m b r e \996, Bull, crim. n" 431) . 

48. Selon la r e q u é r a n t e , le droi t f rançais g a r a n t i t à tout ê t r e h u m a i n le 

droi t à la vie dès l ' ins tant de sa concep t ion sous réserve de c e r t a i n e s 

excep t ions p révues pa r la loi, en m a t i è r e d ' a v o r t e m e n t . A cet éga rd , elle 

a joute q u ' à l ' except ion de l ' a v o r t e m e n t t h é r a p e u t i q u e , t o u t e a u t r e forme 

d ' a v o r t e m e n t est i ncompa t ib l e avec l 'ar t icle 2 de la Conven t i on du fait de 

l ' a t t e in t e p o r t é e au dro i t à la vie de l ' enfant conçu. M ê m e d a n s l 'hypothèse 

où l 'on a d m e t q u e les E t a t s peuven t au to r i s e r , sous ce r t a ines condi t ions , 

les f e m m e s qu i le d e m a n d e n t à recour i r à l ' avo r t emen t , les E t a t s con t r ac 

t a n t s ne s e r a i e n t pas l ibres d ' exc lu re l 'enfant à n a î t r e de la p ro tec t ion de 

l 'ar t icle 2. Le pr inc ipe devra i t ê t r e d i s t ingué de l 'except ion. L 'ar t ic le 1" de 

la loi de 1975 re la t ive à l ' i n t e r rup t i on vo lon ta i re de grossesse ( repr is aux 

ar t ic les 16 du code civil et L. 2211-1 du code de la s an t é pub l ique , 

p a r a g r a p h e 28 ci-dessus) posera i t le p r inc ipe , à savoir le respec t de tou t 

ê t r e h u m a i n dès le c o m m e n c e m e n t de la vie, et prévoira i t ensu i t e l 'ex

cep t ion en cas de nécess i té et selon les condi t ions définies pa r la loi. Le 

l ég i s la teur a u r a i t , pa r a i l leurs , imp l i c i t emen t admis q u e la vie c o m m e n c e 

dès l ' i ns tan t de la concep t ion en posan t un ce r t a in n o m b r e de règles 

p r o t é g e a n t l ' embryon in vitro d a n s les lois de b ioé th ique du 29 ju i l le t 1994 

( p a r a g r a p h e 34 c i -dessus) . Ainsi , si la m o r t p o u r r a i t e x c e p t i o n n e l l e m e n t 
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prévaloi r sur la vie, ce t t e d e r n i è r e r e s t e ra i t la va leu r essent ie l le dé fendue 

pa r la C o n v e n t i o n . L ' excep t ion ne devra i t pas exc lure la c o n d a m n a t i o n 

d 'un t iers qu i , p a r sa p rop re i m p r u d e n c e , fait pér i r un enfant à na î t r e . 

La volonté de la m è r e ne s au ra i t ê t r e ass imi lée à l ' i m p r u d e n c e d ' un t iers . 

La C o u r p o u r r a i t donc af f i rmer q u e la loi des P a r t i e s c o n t r a c t a n t e s doit 

a s s u r e r la p ro t ec t i on de l 'enfant conçu en r é p r i m a n t p é n a l e m e n t l 'homi

cide involonta i re commis à son encon t r e m ê m e si ce t t e loi au to r i s e par 

a i l leurs le r ecour s à l ' a v o r t e m e n t . 

49. La r e q u é r a n t e rappe l le q u e , selon la j u r i s p r u d e n c e de la C o u r , les 

E t a t s on t « le devoir p r imord ia l d ' a s s u r e r le dro i t à la vie en m e t t a n t en 

place une légis lat ion péna le conc rè t e d i s s u a d a n t de c o m m e t t r e des 

a t t e i n t e s con t r e la p e r s o n n e et s ' appuyan t sur un m é c a n i s m e d 'appl i 

ca t ion conçu p o u r (...) p réveni r , r é p r i m e r et s a n c t i o n n e r les v io la t ions» 

( a r r ê t s Kihç c. Turquie, n" 22492/93 , § 62, C E D H 2000-III , et Mahmul Raya 

c. Turquie, n" 22535/93 , § 85, C E D H 2000-III) . D ' a p r è s elle, l ' infléchis

s e m e n t de la j u r i s p r u d e n c e a m o r c é p a r l ' a r rê t Calvelli et Ciglio c. Italie 

( [ G C ] , n" 32967/96, § 51 , C E D H 2002-1) selon leque l , d a n s l 'hypothèse 

d 'une a t t e i n t e involonta i re à la vie, le sy s t ème jud ic ia i r e n 'ex ige pas 

n é c e s s a i r e m e n t u n recours de n a t u r e p é n a l e , ne peut ê t r e suivi en 

l 'espèce car un recours de n a t u r e civile « n e p e r m e t pas d ' e x p r i m e r la 

r ép roba t i on pub l ique face à une infract ion [aussi] grave (...) q u ' u n 

homic ide» (opinion p a r t i e l l e m e n t d i s s iden te de M. le j u g e Rozakis , à 

laquel le ont déc la ré se ral l ier M. Bonello et M""' S t r âzn ickâ , juges , dans 

l ' a r rê t Calvelli et Ciglio p r éc i t é ) . La p ro tec t ion du droi t à la vie g a r a n t i par 

l 'ar t icle 2 s 'en t rouvera i t dép réc i ée . C 'es t la ra i son p o u r laquel le la 

r e q u é r a n t e cons idère q u e la c r éa t i on du délit d ' i n t e r r u p t i o n involonta i re 

de grossesse r é p o n d au vide créé p a r la C o u r de cassa t ion et comble la 

ca rence de l 'Eta t re la t ive à son devoir de p ro tec t ion de l ' ê t re h u m a i n 

d a n s sa forme la plus j e u n e ( p a r a g r a p h e 32 c i -dessus) . 

50. La r e q u é r a n t e fait valoir qu 'e l l e d isposai t d ' une opt ion e n t r e les 

voies péna l e et a d m i n i s t r a t i v e et qu 'e l l e pouvai t choisir e n t r e les deux 

o rd re s de j u r i d i c t i ons . Elle exp l ique qu 'e l le a choisi la p r e m i è r e parce 

q u e , d ' u n e p a r t , celle-ci é ta i t la seule a p t e à faire r e c o n n a î t r e , en tan t 

q u e tel , l 'homicide involonta i re c o m m i s sur son enfant cl que , d ' a u t r e 

pa r t , l ' ins t ruc t ion p é n a l e facilitait la d é t e r m i n a t i o n des responsab i l i t és . 

A son avis, r ien ne laissait p r é s a g e r que la voie péna l e sera i t vouée à 

l 'échec, la posi t ion de la C o u r de cassa t ion prise en l 'espèce en 1999, 

conf i rmée ensu i t e en 2001 et 2002, s e m b l a n t loin d ' ê t r e acquise eu égard 

à la j u r i s p r u d e n c e r é s i s t a n t e des cours d ' appe l et à la c r i t ique quas i 

u n a n i m e de la doc t r ine ( p a r a g r a p h e 31 c i -dessus) . Ainsi , d a n s un ar rê t 

du 3 février 2000 (cour d ' appe l (CA) de R e i m s , Dalloz 2000, j u r i sp . , 

p . 873), la cour d ' appe l a c o n d a m n é pour homic ide involonta i re un au to 

mobi l i s te qui avai t p e r c u t é u n véhicule b lessan t g r i è v e m e n t la conduct r ice 

ence in te d e hui t mois et c a u s a n t pa r la su i te le décès du bébé (voir égale-
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m e n t C A Versa i l l es , 19 j a n v i e r 2000, inéd i t ) . La r e q u é r a n t e conclut qu 'e l le 

n 'ava i t a priori a u c u n e ra ison de saisir les j u r id i c t i ons a d m i n i s t r a t i v e s et 

sou t i en t qu 'e l le n ' a u r a i t pu le savoir q u ' a p r è s la re laxe du d o c t e u r G., 

p rononcée pa r le t r i buna l co r rec t ionne l . C e p e n d a n t , à ce t t e d a t e , l 'act ion 

con t r e l ' a d m i n i s t r a t i o n é ta i t dé jà p re sc r i t e . C 'es t pou rquo i le recours 

devan t les j u r id i c t ions a d m i n i s t r a t i v e s ne s au ra i t passe r pour efficace au 

sens de l 'ar t icle 35 § 1 de la Conven t ion . 

2. Le Gouvernement 

51 . Après avoir soul igné q u e ni la m é t a p h y s i q u e ni la m é d e c i n e ne 

d o n n e n t de r éponse définit ive à la ques t ion de savoir si, et à p a r t i r de 

que l m o m e n t , le fœtus est un ê t r e h u m a i n , le G o u v e r n e m e n t aff irme que 

sur le p lan j u r i d i q u e l 'ar t icle 2 de la C o n v e n t i o n ne p ro tège pas le dro i t à la 

vie du fœtus en qua l i t é de p e r s o n n e . L ' express ion « t o u t e p e r s o n n e » 

c o n t e n u e à l 'ar t ic le 2 mais é g a l e m e n t aux ar t ic les 5, 6, 8 à 11 ei 13 de la 

Conven t i on se ra i t ut i l isée de tel le m a n i è r e qu 'e l l e ne p o u r r a i t s ' app l iquer 

q u ' a p r è s la na issance (X c. Royaume-Uni, n" 8416/79, décis ion de la 

C o m m i s s i o n du 13 mai 1980, Décis ions et r a p p o r t s (DR) 19, p . 244) . 

L 'a r t i c le 2, pris i so l émen t , condu i ra i t à la m ê m e obse rva t ion car les 

l imi ta t ions a p p o r t é e s au droi t à la vie de « t o u t e p e r s o n n e » p révues au 

p a r a g r a p h e 2 c o n c e r n e n t tou tes , de par leur n a t u r e , les p e r s o n n e s déjà 

nées . 

52. Q u a n t au «dro i t à la vie », visé d a n s le m ê m e ar t ic le , il ne pour ra i t 

d a v a n t a g e ê t r e i n t e r p r é t é c o m m e s ' app l i quan t au fœtus et conce rne ra i t 

u n i q u e m e n t la vie de p e r s o n n e s déjà nées v ivantes car il ne serai t ni 

cohé ren t ni justifié de dissocier ce droi t du sujet a u q u e l il se r a t t a c h e , en 

l 'occurrence la p e r s o n n e . A la différence de l 'ar t ic le 4 § 1 de la Conven t ion 

a m é r i c a i n e re la t ive aux dro i t s de l ' h o m m e de 1969 selon lequel « T o u t e 

p e r s o n n e a dro i t au respec t de sa vie. Ce dro i t doit ê t r e p ro tégé par la loi, 

et en g é n é r a l à p a r t i r de la concep t i on» , les E t a t s s igna ta i r e s de la 

Conven t i on n ' a u r a i e n t pas envisagé une tel le ex tens ion de l 'ar t icle 2 de 

la Conven t i on au mot i f q u e , déjà en 1950, la quas i - to ta l i t é des Pa r t i e s 

c o n t r a c t a n t e s au to r i s a i en t l ' a v o r t e m e n t d a n s ce r t a ines c i rcons tances . 

R e c o n n a î t r e q u e le fœtus bénéficie du droi t à la vie au sens de l 'ar t icle 2 

place sur un pied d ' éga l i t é la vie de la m è r e et celle du fœtus . P a r a i l leurs , 

privi légier la s a u v e g a r d e de la vie du second ou la m e t t r e en ba lance avec 

l ' un ique r i sque à la fois g rave , i m m é d i a t et i n s u r m o n t a b l e pour la vie de la 

m è r e cons t i t ue r a i t une régress ion h i s to r ique et sociale ainsi q u ' u n e r e m i s e 

en cause des légis la t ions en v igueur d a n s de n o m b r e u x E t a t s pa r t i e s à la 

Conven t ion . 

53 . Le G o u v e r n e m e n t r appe l l e q u e la C o m m i s s i o n s'est i n t e r r o g é e sur 

le point de savoir s'il é ta i t o p p o r t u n d ' acco rde r au fœtus un dro i t à la vie 

assor t i de c e r t a i n e s l imi t a t ions t e n a n t à la p ro tec t ion de la vie et de la 
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san té de la m è r e {X c. Royaume-Uni, décis ion p réc i t ée ) . Il e s t ime q u ' u n e 

telle l imi t a t ion ne p e r m e t t r a i t pas de l ég i t imer l ' a v o r t e m e n t fondé sur 

des cons idé ra t ions t h é r a p e u t i q u e s , m o r a l e s ou sociales c o m m e p lus ieurs 

légis la t ions na t i ona l e s l ' au to r i sa ien t p o u r t a n t déjà au m o m e n t de la négo

ciat ion de la Conven t i on . C e l a r ev iendra i t à s a n c t i o n n e r des E t a t s ayant 

fait le choix du droi t à l ' avo r t emen t en t a n t qu ' exp re s s ion et appl ica t ion 

du droi t des f e m m e s à d isposer de leur corps et à m a î t r i s e r l eu r m a t e r n i t é . 

O r les E t a t s pa r t i e s n 'on t pas voulu conférer à l ' express ion « droi t à la vie » 

un sens couvran t le fœtus , de m a n i è r e m a n i f e s t e m e n t co n t r a i r e à leur 

droi t i n t e r n e . 

54. Eu éga rd à ce qu i p récède , le G o u v e r n e m e n t cons idère que la 

Conven t ion n 'est pas a d a p t é e au cas du fœtus et que si les E t a t s euro

péens avaient la volonté de p r o t é g e r eff icacement le droi t à la vie de 

celui-ci un t e x t e d is t inct de l 'ar t icle 2 devra i t ê t r e é l aboré . U n e in ter

p r é t a t i o n de l 'ar t icle 2 selon laquel le le droi t à la vie a d m e t t r a i t des 

except ions impl ic i tes ne se ra i t conforme ni à sa l e t t r e ni à son espr i t . 

D ' u n e p a r t , les except ions visées c o n s t i t u e r a i e n t une liste l imi ta t ive et 

il ne saura i t en ê t r e a u t r e m e n t à l 'égard d 'un droi t aussi f o n d a m e n t a l : 

le G o u v e r n e m e n t se réfère à l 'affaire Pretty c. Royaume-Uni (n" 2346/02, 

§ 37, C E D H 2002-III) , où la C o u r a dit q u e l ' a r t i c le 2 «définit les 

c i r cons tances l imi tées d a n s lesquel les il es t p e r m i s d ' inf l iger i n t en t ion 

n e l l e m e n t la m o r t » . D ' a u t r e pa r t , ces excep t ions doivent ê t r e compr i ses 

s t r i c t e m e n t et i n t e r p r é t é e s de façon é t ro i t e (Ocalan c. Turquie, n" 46221/99, 

§ 201, 12 m a r s 2003) . 

55. Le G o u v e r n e m e n t observe q u ' e n l 'espèce l ' avo r t emen t t h é r a p e u 

t ique de la r e q u é r a n t e a p o u r or ig ine des ac tes c o m m i s p a r le médec in 

au-de là de la pér iode légale d ' a v o r t e m e n t qui é ta i t à l ' époque de dix 

s e m a i n e s et qu i est a c t u e l l e m e n t de douze s e m a i n e s ( p a r a g r a p h e s 27-28 

ci-dessus) . Toutefo is , si la C o u r devai t e s t i m e r que ce t t e c i rcons tance 

au to r i se l ' appl ica t ion de l 'ar t icle 2 - le fœtus d e v a n t ê t r e cons idéré 

c o m m e une p e r s o n n e p ro t égée p a r ce t t e d ispos i t ion - il rappe l le q u e , 

d a n s p lus ieurs E t a t s e u r o p é e n s , le déla i légal d ' a v o r t e m e n t a t t e i n t par 

fois plus de vingt s e m a i n e s , c o m m e aux Pays-Bas ou en A n g l e t e r r e (où 

l ' a v o r t e m e n t peu t ê t r e p r a t i q u é j u s q u ' à v i n g t - q u a t r e s e m a i n e s ) . Sauf à 

r e m e t t r e en cause les légis la t ions na t iona les et la m a r g e d ' app réc i a t ion 

dont les a u t o r i t é s na t iona les j ou i s sen t d a n s ce d o m a i n e , l 'ar t icle 2 ne 

saura i t dès lors ê t r e appl icable à l 'enfant à n a î t r e . C 'es t aussi la ra ison 

pour l aque l le , selon le G o u v e r n e m e n t , la ques t ion de la viabil i té du fœtus 

en l 'espèce n 'es t pas p e r t i n e n t e . Il sera i t p a r a d o x a l q u e les E t a l s d i sposent 

d ' une m a r g e d ' app réc i a t i on leur p e r m e t t a n t d ' exc lu re le fœtus de la 

p ro tec t ion de l 'ar t icle 2 d a n s le cas où un a r r ê t de grossesse est i n t en t ion 

n e l l e m e n t p r a t i q u é avec le c o n s e n t e m e n t de la m è r e et parfois à ce t t e 

seule condi t ion , sans qu ' i l leur soit r econnu la m ê m e m a r g e d ' appréc i a 

t ion p o u r exc lu re du c h a m p d ' app l ica t ion de ce t t e d isposi t ion le fœtus 
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d a n s l ' hypothèse d ' une grossesse i n t e r r o m p u e à cause d ' u n e faute invo

lon ta i r e . 

56. A t i t r e subs id ia i re , le G o u v e r n e m e n t rappe l le q u ' e n droi t français 

le fœtus bénéficie d ' u n e p ro tec t ion ind i rec te à t r ave r s le corps de la f e m m e 

ence in te dont il est l ' ex tens ion . Il en est ainsi lo rsque l ' a v o r t e m e n t est 

p rovoqué i n t e n t i o n n e l l e m e n t hors les cas l i m i t a t i v e m e n t é n u m é r é s pa r 

la loi (ar t ic le 223-10 du code péna l , p a r a g r a p h e 25 ci-dessus) ou à la sui te 

d ' u n acc iden t . D a n s ce t t e d e r n i è r e hypo thèse , les m é c a n i s m e s c lass iques 

de la responsab i l i t é civile a u r a i e n t vocat ion à s ' a p p l i q u e r : la m è r e peu t 

ê t r e i n d e m n i s é e pour son pré jud ice pe r sonne l , m a t é r i e l , m o r a l , qui p r e n d 

n é c e s s a i r e m e n t en c o m p t e le fait de la grossesse . P a r a i l leurs , au plan 

péna l , si u n e p e r s o n n e q u e l c o n q u e p rovoque pa r m a l a d r e s s e u n e in t e r 

rup t ion de grossesse , elle p o u r r a ê t r e poursuiv ie p o u r b lessures involon

ta i res , la d e s t r u c t i o n du fœtus s ' ana lysant c o m m e une a l t é r a t i o n des 

o r g a n e s de la f e m m e . 

57. Le G o u v e r n e m e n t sou t i en t q u e la r e q u é r a n t e pouvai t o b t e n i r la 

c o n d a m n a t i o n du cen t r e hosp i ta l ie r pour la faute du médec in d a n s le 

déla i de p resc r ip t ion q u a d r i e n n a l e de l 'act ion en responsab i l i t é a d m i 

n i s t ra t ive . Il exp l ique q u e les v ic t imes des d o m m a g e s causés par les 

a g e n t s publics de l ' admin i s t r a t i on bénéficient de deux voies de recours 

d i s t inc tes . Si la fau te à l 'or igine de leur pré judice est u n e faute pe r son

nelle de l ' agen t , d é t a c h a b l e de l 'exercice de ses fonctions, la v ic t ime 

p o u r r a en ob ten i r r é p a r a t i o n en a t t r a y a n t ledit agen t devan t une j u r i 

dict ion jud ic i a i r e ; si la fau te g é n é r a t r i c e du d o m m a g e révèle un dysfonc

t i o n n e m e n t de l ' admin i s t r a t i on , il s ' ag i ra d ' u n e faute de service qu i t o m b e 

d a n s la c o m p é t e n c e du j u g e admin is t ra t i f . Le G o u v e r n e m e n t fait valoir 

q u e , d a n s l ' a r rê t Epoux V. (CE, 10 avril 1992), le Consei l d 'E t a t a 

a b a n d o n n é l ' exigence d ' une faute lourde pour e n g a g e r la responsab i l i t é 

du service hospi ta l ie r . En o u t r e , est cons idérée c o m m e une except ion à la 

responsabi l i t é d e l 'hôpi ta l en cas de faute méd ica le la faute pe rsonne l l e 

d é t a c h a b l e du service qui est soit p u r e m e n t pe r sonne l l e , c 'es t -à-dire 

d é p o u r v u e de tout lien avec le service, ce qu i n ' é t a i t pas le cas en l 'espèce, 

soit i n t en t ionne l l e ou d ' une excep t ionne l le g rav i té , ce qu i s ' en tend d ' u n e 

faute profess ionnel le inexcusab le dont la g rav i té lui fait p e r d r e son ca rac 

t è re indissociable du service à l 'occasion d u q u e l elle a é té c o m m i s e . En 

réa l i t é , le G o u v e r n e m e n t exp l ique q u e la fau te pe r sonne l l e de l ' agent et 

la faute de service sont le plus souvent m ê l é e s , n o t a m m e n t en m a t i è r e 

de b lessures ou d 'homic ide involon ta i res . C 'es t la ra i son pour laquel le le 

Consei l d 'E t a l a t rès vite admis q u e la r esponsab i l i t é pe r sonne l l e de 

l 'agent n 'es t pas exclusive de celle de son a d m i n i s t r a t i o n de r a t t a c h e 

m e n t (CE, Epoux L e m o n n i e r , 1918). P o u r le G o u v e r n e m e n t , la r e q u é 

r a n t e disposai t donc de la possibi l i té de d e m a n d e r r é p a r a t i o n de son 

pré judice devan t le j u g e a d m i n i s t r a t i f dès la réa l i sa t ion de ce pré judice , 

sans devoir a t t e n d r e l ' issue de la p r o c é d u r e p é n a l e . Son act ion a u r a i t 
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eu d ' a u t a n t plus de chances de succès q u e la mise en cause de la 

r esponsab i l i t é de l ' a d m i n i s t r a t i o n hosp i ta l i è re impl ique u n i q u e m e n t la 

d é m o n s t r a t i o n d ' une faute s imple et les expe r t i s e s j ud ic i a i r e s re leva ien t 

p r é c i s é m e n t des p r o b l è m e s d ' o rgan i sa t i on du service hospi ta l ie r . O n peut 

donc l é g i t i m e m e n t pense r q u e les jur id ic t ions a d m i n i s t r a t i v e s en se ra ien t 

venues à la m ê m e conclusion. 

58. Le G o u v e r n e m e n t aff irme que ce recours é ta i t efficace et suffisant 

au r e g a r d des obl iga t ions posit ives décou l an t de l 'ar t icle 2 de la Conven

tion (Calvelli el Ciglio, p réc i té ) et q u e la rec juérante s'est pr ivée p a r son 

inact ion ou sa p rop re négl igence d ' une voie de recours qu i lui é tai t 

p o u r t a n t ouve r t e p e n d a n t q u a t r e ans à c o m p t e r de la su rvenance du 

d o m m a g e el pour laquel le elle pouvai t bénéficier des conseils de ses 

avocats . D a n s l 'affaire Calvelli el Ciglio, l ' appl icabi l i té de l 'ar t icle 2 de la 

Conven t i on à un nouveau-né ne faisait pas de d o u t e . D a n s le cas d 'espèce , 

où l ' appl ica t ion de l 'ar t ic le 2 est con te s t ab l e , il y a u r a i t donc des ra isons 

s u p p l é m e n t a i r e s pour e s t i m e r que la possibil i té de m e t t r e en oeuvre les 

m é c a n i s m e s de responsab i l i t é civile ou a d m i n i s t r a t i v e est suff isante. 

Pour le G o u v e r n e m e n t , ce t t e ac t ion en responsab i l i t é a u r a i t pu se fonder 

sur l ' a t t e in te à la vie de l ' enfant que po r t a i t la r e q u é r a n t e car la j u r i s 

p r u d e n c e des j u r id i c t ions a d m i n i s t r a t i v e s en la m a t i è r e ne s e m b l e pas 

exc lure , à ce jour, la possibi l i té de faire bénéficier les e m b r y o n s de la 

p ro tec t ion énoncée à l 'ar t ic le 2 de la C o n v e n t i o n (CE ass. , C o n f é d é r a t i o n 

na t iona le des associa t ions famil iales ca tho l iques et a u t r e s , a r r ê t préc i té 

du 21 d é c e m b r e 1990 - p a r a g r a p h e 47 c i -dessus) . Au m o m e n t des faits, la 

ques t i on n ' é t a i t en tou t cas pas c l a i r e m e n t t r a n c h é e p a r le Consei l d 'E ta t . 

59. E n conclus ion, le G o u v e r n e m e n t cons idère q u e , à suppose r m ê m e 

q u e l 'a r t ic le 2 soit appl icable en l 'espèce, ce t t e d ispos i t ion n ' impose ra i t 

pas , s ' ag issant d ' u n e faute involonta i re , q u e la vie du foetus soit p ro t égée 

par le dro i t péna l , ainsi q u e cela p r évau t d a n s bon n o m b r e de pays eu ro 

péens . 

B. L e s t i e r c e s i n t e r v e n t i o n s 

1. Le Centre des droits génésiques 

60. Selon le C e n t r e des dro i t s génés iques (ci-après « C C R » , pour 

« C e n t e r for Reproduc t ive R i g h t s » ) , r e c o n n a î t r e au fœtus à n a î t r e la 

qua l i t é de sujet de dro i t et donc de « p e r s o n n e » a u sens de l 'ar t ic le 2 de 

la C o n v e n t i o n n 'es t pas possible faute de fondemen t j u r i d i q u e p o u r le 

faire d ' u n e pa r t (i), et en ra ison de l ' a t t e in t e q u ' u n e tel le r econna i s sance 

po r t e r a i t aux dro i t s f o n d a m e n t a u x des f e m m e s d ' a u t r e p a r t (ii). Il conclut 

au c a r a c t è r e peu o p p o r t u n de l ' ex tens ion de dro i t s au fœtus car la pe r t e 

d 'un fœtus dés i ré r e p r é s e n t e un d o m m a g e subi pa r la fu tu re m è r e (iii). 
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61 . (i) L 'af f i rmai ion selon laquel le le fœtus est u n e p e r s o n n e irai t 

à l ' encon t re de la j u r i s p r u d e n c e des o r g a n e s de la Conven t ion , de celle 

des légis la t ions des E t a t s m e m b r e s du Consei l de l 'Europe , des n o r m e s 

i n t e r n a t i o n a l e s et d e la j u r i s p r u d e n c e des t r i b u n a u x du m o n d e en t i e r . 

S'appuyant sur les décisions X c. Royaume-Uni (décision de la C o m m i s s i o n 

p réc i t ée ) , H. c. Norvège (n" 17004/90, décision de la C o m m i s s i o n du 19 m a i 

1992, D R 73, p. 155) et plus r é c e m m e n t Boso c. Italie (n" 50490/99, C E D H 

2002-VII) , pa r lesquel les C o m m i s s i o n et C o u r ont cons idéré q u e l 'octroi 

au fœtus des m ê m e s droi ts q u ' a u x p e r s o n n e s e n t r a î n e r a i t des res t r i c t ions 

abusives aux dro i t s r econnus pa r l 'ar t icle 2 aux p e r s o n n e s déjà nées , le 

C C R ne voit pas de ra ison de s 'en d é p a r t i r sauf à r e m e t t r e en cause le 

droi t à l ' a v o r t e m e n t d a n s tous les E t a t s m e m b r e s du Consei l de l 'Europe . 

62. Les légis la t ions e u r o p é e n n e s , pas plus que leur i n t e r p r é t a t i o n 

pa r les j u r id i c t ions na t iona le s , ne font du fœtus u n e p e r s o n n e . Le C C R 

rappel le la posi t ion c o n s t a n t e de la C o u r de cassa t ion ( p a r a g r a p h e 29 

ci-dessus) qui se ra i t conforme à la d i s t inc t ion é tab l ie pa r le droi t f rançais 

e n t r e les not ions d ' « ê t r e h u m a i n » et de « p e r s o n n e » , la p r e m i è r e é t a n t 

u n e no t ion b io logique , la seconde un concept j u r i d i q u e a t t a c h é à u n e 

ca tégor ie j u r i d i q u e dont les d ro i t s p r e n n e n t effet et sont acquis à la 

na issance bien q u e , d a n s c e r t a i n e s c i r cons tances , les d ro i t s acquis à la 

na issance pu issen t p r e n d r e effet r é t r o a c t i v e m e n t à la concept ion . Les 

ju r id i c t ions na t iona le s ont pa r a i l leurs abo rdé la q u e s t i o n du s t a t u t j u r i 

d i q u e de la pe r sonne d a n s le cad re de l ' a v o r t e m e n t . Ainsi , les C o u r s const i 

tu t ionne l l e s a u t r i c h i e n n e et née r l anda i s e ont cons idéré qu ' i l ne fallait pas 

i n t e r p r é t e r l 'ar t ic le 2 c o m m e p r o t é g e a n t l 'enfant à na î t r e , et le Conse i l 

cons t i tu t ionne l f rançais a e s t imé qu ' i l n 'y avait pas de conflit e n t r e la 

législat ion sur l ' i n t e r rup t i on vo lon ta i re de grossesse et la p ro tec t ion 

cons t i tu t ionne l l e du droi t à la s a n t é de l 'enfant (décision n" 74-54 du 

15 j a n v i e r 1975). C e t t e i n t e r p r é t a t i o n est conforme aux légis la t ions en la 

m a t i è r e d a n s t o u t e l ' E u r o p e : à l ' except ion d ' A n d o r r e , de l ' I r lande , du 

L iech tens t e in , de M a l t e , de la Pologne et de S a i n t - M a r i n qu i ont m a i n 

t enu des res t r i c t ions sévères à l ' a v o r t e m e n t (avec u n i q u e m e n t des excep

tions t h é r a p e u t i q u e s t rès é t ro i t e s ) , t r e n t e - n e u f E t a t s m e m b r e s du Consei l 

de l 'Europe p e r m e t t e n t à u n e f e m m e de m e t t r e un t e r m e à sa grossesse 

sans res t r ic t ion p e n d a n t le premier t r i m e s t r e ou pour des motifs 

t h é r a p e u t i q u e s t r è s l a rges . 

63 . S 'agissant des n o r m e s i n t e rna t i ona l e s et rég iona les , le C C R observe 

que le Pac te i n t e r n a t i o n a l re la t i f aux dro i t s civils et pol i t iques n ' ind ique pas 

si le droi t à la vie s ' appl ique au fœtus . Ce la é t a n t , il précise q u e le C o m i t é 

des dro i t s de l ' h o m m e a c o n s t a m m e n t soul igné la m e n a c e pour la vie des 

f e m m e s q u e r e p r é s e n t e n t les a v o r t e m e n t s p r a t i q u é s dans l ' i l légalité. Il en 

est de m ê m e de la Conven t ion relat ive aux dro i t s de l 'enfant et de l ' inter

p r é t a t i o n pa r le C o m i t é des droi t s de l 'enfant de l 'ar t icle 6 scion lequel 

« tout enfant a un dro i t i nhé ren t à la vie ». A p lus ieurs occasions, le comi té 
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s'est p réoccupé de la difficulté des adolescen tes à bénéficier d ' i n t e r rup t ion 

de grossesse d a n s de bonnes condi t ions de sécur i té et a exp r imé sa c ra in te 

q u a n t à l ' incidence d 'une légis lat ion répress ive sur les t a u x de mor t a l i t é 

m a t e r n e l l e . La j u r i s p r u d e n c e du sys tème régional amér i ca in , nonobs t an t 

l 'ar t icle 4 de la Conven t ion a m é r i c a i n e re la t ive a u x droi ts de l ' h o m m e 

( p a r a g r a p h e 52 ci-dessus) , n'offre pas une p ro tec t ion absolue au fœtus 

avant la na i ssance . La Commis s ion i n t e r a m é r i c a i n e a es t imé en effet, 

dans l 'affaire «Baby boy» (1981), q u e l 'ar t icle 4 préci té ne faisait pas 

obstacle à la législat ion fédérale l ibérale sur l ' i n t e r rup t ion volonta i re de 

grossesse . Q u a n t à l 'O rgan i sa t i on de l 'Union afr icaine, elle a a d o p t é le 

Protocole re la t i f aux droi ts des f e m m e s le 1 1 ju i l le t 2003, en vue de 

c o m p l é t e r la C h a r t e africaine des droi t s de l ' h o m m e et des peuples du 

27 j u i n 1981, qui é largi t la p ro tec t ion g a r a n t i e au droi t des f emmes de 

m e t t r e un t e r m e à leur grossesse. 

64. Enfin, p a r m i les E t a t s non e u r o p é e n s , le C C R note q u e les C o u r s 

s u p r ê m e s du C a n a d a et des E t a t s - U n i s se sont refusées à t r a i t e r les fœtus 

à na î t r e c o m m e des sujets de d ro i t s (affaires Winnipeg ChildFamily Services 

v. G. (1997) et Roe v. Wade (1973)) . La seconde a r é i t é r é ce t t e j u r i s p r u 

dence , d a n s une affaire r é c e n t e en l ' an 2000 (Slenberg v. Carharl), dans 

laquel le elle a déc la ré incons t i tu t ionne l l e u n e loi d ' un E t a t fédéré qui 

in te rd i sa i t c e r t a ines m é t h o d e s d ' a v o r t e m e n l et ne prévoyai t a u c u n e 

p ro t ec t i on p o u r la s a n t é des f e m m e s . De m ê m e , en Afr ique du Sud, se 

p r o n o n ç a n t sur u n e d e m a n d e c o n t e s t a n t la cons t i t u t i onna l i t é de la loi 

r é c e m m e n t a d o p t é e sur l ' i n t e r r u p t i o n vo lon ta i re de grossesse , qu i a u t o 

risait l ' a v o r t e m e n t , sans r e s t r i c t ion p e n d a n t le p r e m i e r t r i m e s t r e et pour 

de la rges motifs aux s t ades u l t é r i eu r s de la grossesse , la Hig/i Court sud-

afr icaine a cons idéré q u e le fœtus n ' ava i t pas de p e r s o n n a l i t é ju r id ique 

(affaire Christian Lawyers Association of South África and Others v. Minister of 

Health and Others, 1998). 

65. (ii) Selon le C C R , la r econna i s sance de dro i t s au fœtus por te 

n o t a m m e n t a t t e i n t e aux dro i t s f o n d a m e n t a u x de la f e m m e à la vie 

pr ivée . D a n s l 'affaire Brüggemann et Scheuten ç. Allemagne (n" 6959/75, 

r appor t de la C o m m i s s i o n du 12 ju i l l e t 1977, D R 10, p. 123), la C o m m i s 

sion a u r a i t i m p l i c i t e m e n t admis q u ' u n e in te rd ic t ion absolue de l 'avor

t e m e n t r e p r é s e n t e u n e a t t e i n t e p roh ibée au droi t à la vie pr ivée sur le 

t e r r a i n de l 'ar t icle 8 de la Conven t i on . P a r la su i t e , tout en re je tan t 

l ' idée q u e l 'ar t icle 2 p ro t ège le droi t à la vie des fœtus , les o r g a n e s de la 

Conven t i on a u r a i e n t en o u t r e r e c o n n u q u e le droi t au respec t de la vie 

pr ivée g a r a n t i à la f e m m e ence in t e , en t a n t q u e p e r s o n n e essent ie l 

l e m e n t conce rnée pa r la grossesse , sa p o u r s u i t e ou son i n t e r r u p t i o n , 

p r ima i t sur les droi t s du pè re ( p a r a g r a p h e 61 ci-dessus) . En plus de ce 

respec t , c'est la p r é se rva t i on de la vie et de la s an t é d ' une f e m m e 

ence in t e qui p r é v a u t ; en cons idé ran t q u e des res t r i c t ions aux échanges 

d ' i n fo rma t ions sur l ' avo r t emen t c r éa i en t un r i sque p o u r la s an t é des 
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f e m m e s don t les grossesses m e n a ç a i e n t la vie, la C o u r a conclu q u e 

l ' injonction é ta i t « d i s p r o p o r t i o n n é e aux objectifs poursu iv i s» et q u e , dès 

lors, l ' in té rê t p r é s e n t é pa r la s a n t é d ' une f e m m e dépassa i t l ' in té rê t mora l 

déc la ré d ' un E ta t à p r o t é g e r les d ro i t s du fœtus (Open Door et Dublin Well 

Woman c. Irlande, a r r ê t du 29 oc tobre 1992, série A n" 246-A). 

66. (iii) De l'avis du C C R , le fait de ne pas r e c o n n a î t r e le fœtus c o m m e 

une p e r s o n n e au r e g a r d de l 'ar t icle 2 n ' e m p ê c h e pas de t rouver un recours 

pour les d o m m a g e s tels q u e celui qui a d o n n é lieu à la p r é s e n t e affaire. 

La p e r t e d ' un fœtus dés i ré est un pré judice subi p a r la fu ture m è r e . En 

conséquence , les d ro i t s qu i peuven t ê t r e dé fendus d a n s ce t t e affaire sont 

ceux de la r e q u é r a n t e et non ceux du fœtus qu 'e l le a p e r d u . Il relève du 

pouvoir législat if de chacun des E t a t s m e m b r e s du Conse i l de l 'Europe de 

r é p r i m e r au r e g a r d t a n t du droi t civil q u e du droi t péna l les infract ions 

c o m m i s e s pa r des individus qu i c ausen t un d o m m a g e à une f e m m e en 

p rovoquan t la fin d ' une grossesse dés i rée . 

2. L'Association pour le planning familial 

67. L 'Associat ion pour le p l a n n i n g familial (ci-après « F P A » , pour 

«Fami ly P l a n n i n g Assoc ia t ion») che rche e s s e n t i e l l e m e n t à faire valoir 

q u e le droi t à la vie consacré par l 'ar t icle 2 de la Conven t i on ne doit pas 

s ' i n t e r p r é t e r c o m m e c o n c e r n a n t aussi l ' enfant à n a î t r e (i). A l ' appui de 

sa t hèse , la FPA p r é s e n t e à la C o u r des é l é m e n t s m o n t r a n t quel le est à 

l ' heure ac tue l le la s i tua t ion ju r id ique en m a t i è r e d ' a v o r t e m e n t d a n s les 

E t a t s m e m b r e s du Conse i l de l 'Europe (ii) et un r é s u m é sur le s t a t u t 

j u r i d i q u e de l 'enfant à n a î t r e en droi t b r i t a n n i q u e (iii). 

(i8. (i) La FPA rappe l le q u e l 'ar t icle 2 est réd ige de m a n i è r e à 

n ' a u t o r i s e r q u ' u n t rès pe t i t n o m b r e d ' excep t ions à l ' in te rd ic t ion qu ' i l 

énonce d' infl iger i n t e n t i o n n e l l e m e n t la m o r t . L ' i n t e r r u p t i o n vo lon ta i re 

de grossesse ne fait pas p a r t i e des excep t ions p révues , lesquel les ne 

s a u r a i e n t pas non p lus ê t r e i n t e r p r é t é e s c o m m e eng loban t ce t t e p r a t i q u e . 

Les é l é m e n t s r écen t s m o n t r e n t q u e l ' i n t e r rup t i on vo lon ta i re de grossesse 

sur d e m a n d e au cours du p r e m i e r t r i m e s t r e est d é s o r m a i s c o u r a m m e n t 

a d m i s e d a n s t ou t e l 'Europe et q u e l ' i n t e r rup t i on vo lon ta i re de grossesse 

pour c e r t a i n s motifs au cours du d e u x i è m e t r i m e s t r e l'est aussi t rès 

l a r g e m e n t . Si elle devai t cons idé re r q u e l 'ar t icle 2 s ' appl ique à l 'enfant à 

na î t r e dès la concep t ion , ainsi q u e la r e q u é r a n t e le sou t i en t , la C o u r 

r e m e t t r a i t en ques t ion les lois sur l ' a v o r t e m e n t a d o p t é e s par la p lupa r t 

des E t a t s c o n t r a c t a n t s . Pa r a i l leurs , cela ferait t o m b e r d a n s l ' i l légalité la 

major i t é des m é t h o d e s de con t r acep t i on a c t u e l l e m e n t ut i l isées d a n s t ou t e 

l 'Europe du fait qu 'e l les ag issen t ou peuven t agi r a p r è s la concep t ion pour 

e m p ê c h e r la n ida t ion . C e l a a u r a i t donc des conséquences d é s a s t r e u s e s 

t a n t sur les choix et la vie de c h a c u n q u e sur la po l i t ique sociale. La 

High Court ang la i se a r é c e m m e n t admis q u e tel le se ra i t la conséquence 
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indés i rab le qui se p rodu i ra i t si elle souscrivai t à l ' a r g u m e n t de la Society for 

the Protection of Unborn Children selon leque l les con t racep t i f s h o r m o n a u x 

d ' u r g e n c e sont des abort i fs au mot i f que la grossesse c o m m e n c e à la 

concept ion : voir Society for the Protection of Unborn Children v. Secretary of State 

for Health, High Court, Administrative Court (England and Wales) 2002, p. 610. 

69. Il y au ra i t é g a l e m e n t lieu d e re je te r la possibili té q u e l 'art icle 2 

s 'appl ique au fœtus m o y e n n a n t ce r t a ines l imi ta t ions impl ic i tes , par 

exemple au-delà d 'un seuil c r i t ique (viabilité ou a u t r e c r i t è re lié à la du rée 

de la grossesse) . Les é l é m e n t s récen t s m o n t r e n t que , en d e h o r s du large 

consensus C|ui vient d ' ê t r e évoqué , il n 'exis te pas la m o i n d r e n o r m e géné

r a l e m e n t r econnue q u a n t au n o m b r e de s ema ines de grossesse p e n d a n t 

lequel l ' avor tement est au tor i sé , aux motifs pour lesquels l ' avor tement peut 

ê t r e p r a t i q u é ap rès un tel délai , ou aux condi t ions devan t ê t re respectées . 

70. (ii) Il exis te des é t u d e s r écen t e s (International Planned Parenlhood 

Fédération, Abortion Législation in Europe, IPPF European Network, ju i l le t 

2002, et Abortion Policies: A Global Review, Division de la popu la t ion de 

l ' O N U , juin 2002) sur la s i t ua t ion j u r i d i q u e en m a t i è r e d ' a v o r t e m e n t 

d a n s les E t a t s m e m b r e s du Conse i l de l 'Europe , à l ' except ion de la 

S e r b i e - M o n t é n é g r o . Ces é tudes m o n t r e n t q u e q u a t r e E t a t s i n t e rd i sen t 

quas i t o t a l e m e n t l ' a v o r t e m e n t , sauf lorsque la vie de la f e m m e ence in te 

est en d a n g e r (Andor re , L i ech t ens t e in , S a i n t - M a r i n , I r l a n d e ) , a lors q u e la 

g r a n d e major i t é des E t a t s m e m b r e s au to r i s en t un recours b ien plus large 

à l ' a v o r t e m e n t . La possibi l i té , a t t e s t é e p a r ces é t u d e s , de p r a t i q u e r celui-ci 

d a n s t ou t e l 'Europe concorde avec la t e n d a n c e g é n é r a l e à la l ibéra l i sa t ion 

de la légis la t ion sur l ' a v o r t e m e n t . Il ne ressor t de la p r a t i q u e des E t a t s 

m e m b r e s a u c u n accord g é n é r a l q u a n t à la pér iode p e n d a n t laquel le 

l ' a v o r t e m e n t est au to r i sé ap rès le p r e m i e r t r i m e s t r e , ou q u a n t aux condi

t ions à sat isfai re pour pouvoir accéde r à l ' a v o r t e m e n t aux s t ades u l té

r ieurs de la grossesse . Les motifs pour lesquels l ' a v o r t e m e n t est pe rmis 

sans qu ' i l soit fait m e n t i o n d 'un déla i sont p a r a i l leurs n o m b r e u x et 

var iés . En conséquence , la FPA sou t i en t q u e si l 'ar t icle 2 é ta i t i n t e r p r é t é 

c o m m e s ' app l iquan t à l 'enfant à n a î t r e à p a r t i r d ' u n ce r t a in m o m e n t , cela 

r e m e t t r a i t en ques t i on la posi t ion ju r id ique a d o p t é e pa r p lus ieurs E t a t s au 

sein desque l s l ' i n t e r rup t i on de grossesse est possible pour ce r t a in s motifs 

à un s t ade u l t é r i e u r à celui que la C o u r v iendra i t à d é t e r m i n e r . 

71 . (iii) Selon un pr incipe géné ra l de la common law d é so rma i s é tabl i , 

la pe r sonna l i t é j u r i d i q u e au R o y a u m e - U n i se concrét ise à la na issance . 

Avant ce s t ade , l 'enfant à na î t r e n ' a aucune pe r sonna l i t é jur id ique au to

n o m e pa r r appor t à celle de la f e m m e ence in te . N é a n m o i n s , m a l g r é ce t te 

absence de pe rsonna l i t é j u r i d i q u e , les i n t é rê t s de l 'enfant à na î t r e sont 

souvent p ro tégés p e n d a n t qu' i l est d a n s le ven t re de sa m è r e , m ê m e s'ils ne 

peuvent s ' imposer c o m m e des droi t s suscept ibles d ' ê t re sanc t ionnés devant 

la jus t i ce t an t qu ' i l n 'y a pas eu acquis i t ion de la pe r sonna l i t é j u r i d i q u e , à 

la na issance . 
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72. En droi t civil, cela signifie spéc i f iquement q u ' a v a n t la na i s sance 

l 'enfant à na î t r e n 'a pas qua l i t é pour e n t a m e r u n e ac t ion en r é p a r a t i o n 

ou faire usage d ' a u t r e s r ecours ju r id i c t ionne l s à ra ison d 'un pré judice ou 

d ' u n e a t t e i n t e subis in utero, et q u ' a u c u n e p la in te ne peu t ê t r e p r é s e n t é e 

en son nom (affaire Paton v. British PregnancyAdvisory Service Trustées, Queen's 

Bench Reports, 1979, p. 276) . Des efforts ont é té déployés d a n s ce t t e affaire 

et les décisions p o s t é r i e u r e s p o u r convaincre la jur idic t ion saisie q u e selon 

le dro i t successoral l 'enfant à n a î t r e peu t ê t r e r é p u t é « n é » ou « p e r s o n n e 

e x i s t a n t e » [persan in being) dès lors q u e ses i n t é r ê t s l ' ex igent . N é a n m o i n s , 

l 'affaire Burton conf i rme que ce pr inc ipe est é g a l e m e n t s u b o r d o n n é à la 

condi t ion que l 'enfant soit né vivant (Queen's Bench Reports, 1993, pp. 204, 

227). 

73. En droi t péna l , il est b ien é tabl i q u e l 'enfant à n a î t r e n 'est pas 

t r a i t é c o m m e u n e p e r s o n n e j u r i d i q u e sous l 'angle des règles de la common 

law su r l 'homicide vo lon ta i re ou involonta i re . D a n s Altorney-General's 

Référence (n" 3, 1994), la House of Lords a conclu q u e les d o m m a g e s corpo

rels subis par l 'enfant à na î t r e lorsque celui-ci ne naî t pas vivant ne 

pouva ien t abou t i r à une c o n d a m n a t i o n pour m e u r t r e , homic ide involon

ta i re ou a u t r e c r ime violent . Les d ro i t s de l 'enfant à n a î t r e sont éga le 

m e n t p ro t égés pa r les d ispos i t ions du droi t péna l se r a p p o r t a n t à l ' avor te-

m e n t . Les ar t ic les 58 et 59 d e la loi de 1861 sur les infract ions con t re les 

p e r s o n n e s (Offences against the Person Act 1861) ont ér igé en infract ion le fait 

de p rovoque r un a v o r t e m e n t et de fournir les moyens d ' en p rovoquer un . 

De m ê m e , en ver tu de l 'ar t icle 1 de la loi de 1929 sur la p ro tec t ion de la vie 

des nouveau-nés (Infant Life (Préservation) Act 1929), la suppress ion de 

l 'enfant à na î t r e , lorsque celui-ci est viable à la na i s sance , cons t i tue une 

infract ion grave . Ces lois sont toujours en v igueur . L ' a v o r t e m c n t et la 

suppress ion d ' un enfan t d e m e u r e n t i l légaux, sous réserve de l 'appl icat ion 

de la loi de 1967 sur l ' i n t e r rup t i on vo lon ta i re de grossesse (Abortion Act 

1967). 

C. A p p r é c i a t i o n d e la C o u r 

74. La r e q u é r a n t e se p la in t de l ' impossibi l i té d ' ob ten i r la c o n d a m 

na t ion péna le du m é d e c i n ayant c o m m i s une e r r e u r méd ica le à la sui te 

de laquel le elle a dû subir un a v o r t e m e n t t h é r a p e u t i q u e . Il n ' a pas é té 

mis en d o u t e q u e M""' Vo e n t e n d a i t m e n e r sa grossesse à t e r m e et q u e 

son enfan t é ta i t en bonne s an t é . A la su i te des faits, la r e q u é r a n t e et 

son c o m p a g n o n p o r t è r e n t p l a i n t e avec cons t i tu t ion de p a r t i e civile pour 

b lessures involonta i res c o m m i s e s sur l ' in té ressée et pour homicide 

c o m m i s sur l 'enfant qu 'e l l e po r t a i t . Les j u r id i c t ions ont e s t imé q u e 

l 'act ion pub l ique é ta i t é t e i n t e en ce qui conce rne la c o n t r a v e n t i o n de 

b lessures involonta i res su r la p e r s o n n e de la r e q u é r a n t e et, cassan t 
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l ' a r rê t de la cour d ' appe l sur le second poin t , la C o u r de cassa t ion a es t imé 

q u e , a u r ega rd du p r inc ipe selon lequel la loi péna le est d ' i n t e r p r é t a t i o n 

s t r i c te , le fœtus ne pouvai t ê t r e v ic t ime d 'un homic ide involonta i re . La 

ques t ion pr inc ipa le posée pa r la r e q u é r a n t e est donc celle de savoir si 

l ' absence de recours de n a t u r e péna l e en droi t f rançais pour r é p r i m e r la 

suppress ion involonta i re d ' un fœtus cons t i tue un m a n q u e m e n t pa r l 'Etat 

à son obl iga t ion de « p r o t é g e r pa r la loi » le droi t de t o u t e p e r s o n n e à la vie, 

g a r a n t i pa r l 'ar t icle 2 de la C o n v e n t i o n . 

/ . ¿7«/ de la jurisprudence 

75. C o n t r a i r e m e n t à l 'ar t icle 4 de la Conven t i on a m é r i c a i n e re la t ive 

aux d ro i t s de l ' h o m m e qui énonce q u e le dro i t à la vie doi t ê t r e p ro tégé 

« e n g é n é r a l à pa r t i r de la concep t ion» , l 'ar t icle 2 d e la C o n v e n t i o n est 

s i lencieux sur les l imi tes t empore l l e s du droi t à la vie et, en par t i cu l ie r , il 

ne définit pas qu i est la « p e r s o n n e » dont « la v ie» est p ro t égée p a r la 

Conven t i on . A ce j o u r , la C o u r n ' a pas encore t r a n c h é la ques t ion du 

c o m m e n c e m e n t du dro i t « d e tou t e p e r s o n n e à la v ie» , au sens de ce t te 

disposi t ion, ni celle de savoir si l 'enfant à na î t r e en est t i tu la i re . 

C e t t e ques t ion n ' a é té soulevée pour l ' ins tant q u ' à t r ave r s les légis

la t ions sur l ' i n t e r rup t i on vo lon ta i re de grossesse . Celle-ci ne cons t i tue 

pas une except ion au n o m b r e de celles é n u m é r é e s exp l i c i t emen t au 

p a r a g r a p h e 2 de la Conven t ion , mais elle est compa t ib l e avec l 'ar t icle 2 

§ 1, p r e m i è r e p h r a s e , selon l ' anc ienne C o m m i s s i o n , au nom de la pro tec

t ion de la vie et d e la s an t é de la m è r e , pa r ce q u e «si l 'on a d m e t q u e ce t t e 

d isposi t ion s ' appl ique à la p h a s e ini t ia le de la grossesse , l ' a v o r t e m e n t se 

t rouve couver t p a r u n e l imi ta t ion implic i te du «dro i t à la v ie» du fœtus 

pour , à ce s t a d e , p r o t é g e r la vie et la s an t é de la f e m m e » (X c. Royaume-

Uni, décis ion de la C o m m i s s i o n p réc i t ée , p . 262) . 

76. Aprè s avoir refusé, d a n s un p r e m i e r t e m p s , d ' e x a m i n e r in abstracto 

la compat ib i l i t é de lois c o n c e r n a n t l ' i n t e r rup t i on vo lon ta i re de grossesse 

avec l 'ar t icle 2 de la Conven t i on (X c. Norvège, n" 867/60, décis ion de la 

C o m m i s s i o n du 29 m a i 1961, Recueil des décisions, vol. 6, p . 34 ; X c. Autriche, 

n" 7045/75, décision de la C o m m i s s i o n du 10 d é c e m b r e 1976, D R 7, p . 87), 

la C o m m i s s i o n a r econnu , d a n s l 'affaire Brüggemann et Scheuten ( r appor t de 

la C o m m i s s i o n p r éc i t é ) , la qua l i t é de v ic t ime à des f e m m e s se p l a ignan t , 

au r e g a r d de l 'ar t ic le 8 de la Conven t ion , de la décis ion de la C o u r 

cons t i tu t ionne l l e l im i t an t le r ecours à l ' i n t e r rup t i on de grossesse . Elle a 

précisé à ce t t e occasion q u e l '«on ne s au ra i t d i re q u e la grossesse relève 

u n i q u e m e n t du d o m a i n e de la vie pr ivée. L o r s q u ' u n e f e m m e est ence in te , 

sa vie pr ivée devien t é t r o i t e m e n t associée au fœtus qui se déve loppe» 

(p. 138, § 59) . Toutefo is , la C o m m i s s i o n n ' a pas e s t imé «nécessa i r e 

d ' e x a m i n e r , à ce p ropos , si l 'enfant à n a î t r e doit ê t r e cons idéré c o m m e 

une «v ie» au sens de l 'ar t icle 2 de la Conven t ion , ou s'il doi t ê t r e consi-
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d é r é c o m m e une en t i t é qui puisse , sur le p lan de l 'ar t icle 8 § 2, jus t i f ie r 

une ingé rence pour la p ro tec t ion d ' a u t r u i » (p. 138, § 60) . Elle a conclu à 

l ' absence de violat ion de l 'ar t icle 8 de la Conven t ion car « t ou t e r é g l e m e n 

ta t ion de l ' i n t e r rup t ion des grossesses non dés i rées ne cons t i tue pas u n e 

ingé rence dans le droi t au respec t de la vie pr ivée de la m è r e » (pp. 138-139, 

§ 61), t ou t en sou l ignan t q u e « r i e n ne prouve que les Pa r t i e s à la 

Conven t ion e n t e n d a i e n t s ' engager pour telle ou telle so lu t ion» (p. 140, 

§ 64). 

77. D a n s sa décis ion X c. Royaume-Uni, p réc i t ée , la C o m m i s s i o n s 'est 

p e n c h é e sur la r e q u ê t e d 'un m a r i qu i se p la igna i t de l ' au to r i sa t ion 

accordée à sa f e m m e en vue d ' un a v o r t e m e n t t h é r a p e u t i q u e . Tou t en 

cons idé ran t le pè r e po ten t i e l c o m m e « v i c t i m e » d ' u n e violat ion du dro i t à 

la vie, elle a e s t i m é , à propos du t e r m e « t o u t e p e r s o n n e » , employé d a n s 

p lus ieurs ar t ic les de la C o n v e n t i o n , qu ' i l ne pouvai t s ' app l iquer avan t la 

na i s sance tout en p réc i san t qu ' on « n e s au ra i t (...) exc lure u n e tel le appl i

ca t ion d a n s un cas r a r e , pa r e x e m p l e p o u r l 'appl icat ion de l 'ar t icle 6 § 1 » 

(p. 259, § 7, et voir, p o u r u n e tel le appl ica t ion sous l 'angle de l 'accès au 

t r i b u n a l , Reeve c. Royaume-Uni, n" 24844/94, décis ion de la C o m m i s s i o n du 

30 n o v e m b r e 1994, DR 79-B, p. 146). La C o m m i s s i o n a a jouté q u e l 'enfant 

à n a î t r e n 'es t pas u n e « p e r s o n n e » au vu de l 'usage g é n é r a l e m e n t a t t r i b u é 

à ce t e r m e et du con t ex t e d a n s lequel il est employé d a n s la d isposi t ion 

conven t ionne l le . Q u a n t au t e r m e «v ie» , et en pa r t i cu l i e r le d é b u t de 

la vie, il exis te des «d ive rgences de po in t s de vue sur la ques t ion du 

m o m e n t où [elle] c o m m e n c e (...). D ' a u c u n s e s t i m e n t qu 'e l l e c o m m e n c e 

dès la concep t ion alors q u e d ' a u t r e s ont t e n d a n c e à ins is ter sur le 

m o m e n t de la n ida t ion , sur celui où le fœtus devient «v iab le» ou encore 

su r celui où il naî t v ivan t» (Xc. Royaume-Uni, p . 260, § 12). 

La C o m m i s s i o n s'est ensu i t e i n t e r r o g é e sur le point de savoir si 

« l ' a r t i c le 2 doit ê t r e i n t e r p r é t é : c o m m e ne c o n c e r n a n t pas (...) le f œ t u s ; 

c o m m e reconna i s san t au fœtus un «d ro i t à la v ie» assor t i de c e r t a i n e s 

l imi ta t ions imp l i c i t e s ; ou c o m m e r e c o n n a i s s a n t au fœtus un «d ro i t à la 

v ie» de c a r a c t è r e a b s o l u » (ibidem, p . 261 , § 17). T o u t en ne se p r o n o n ç a n t 

pas sur les deux p r e m i è r e s hypo thèses , elle a alors exclu c a t é g o r i q u e m e n t 

la d e r n i è r e i n t e r p r é t a t i o n eu éga rd à la p ro tec t ion nécessa i re de la vie de 

la m è r e indissociable de celle de l 'enfant à n a î t r e : « la «v ie» du fœtus est 

i n t i m e m e n t liée à la vie de la f e m m e qui le por te et ne sau ra i t ê t r e 

cons idérée i so lément . Si l 'on déc la ra i t que la po r t ée de l 'ar t icle 2 s ' é tend 

au fœtus et q u e la p ro t ec t i on accordée pa r cet a r t ic le devai t , en l 'absence 

de l imi ta t ion expres se , ê t r e cons idérée c o m m e absolue , il f audra i t en 

d é d u i r e q u ' u n a v o r t e m e n t est i n t e rd i t , m ê m e lo r sque la p o u r s u i t e de la 

grossesse m e t t r a i t g r a v e m e n t en d a n g e r la vie de la fu ture m è r e . Ce la 

s ignif ierai t q u e la vie à na î t r e du fœtus sera i t cons idérée c o m m e plus 

p réc ieuse q u e celle de la f e m m e e n c e i n t e » (ibidem, pp . 261-262, § 19). 

C e t t e so lu t ion fut r e t e n u e pa r la C o m m i s s i o n alors q u e , dès 1950, quas i -
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m e n t t o u t e s les P a r t i e s c o n t r a c t a n t e s « a u t o r i s a i e n t l ' avo r t emen t lorsqu' i l 

é ta i t nécessa i re pour sauver la vie de la m è r e et q u e , depu i s lors, les 

légis lat ions na t iona le s sur l ' i n t e r rup t i on de la grossesse ont eu t e n d a n c e 

à se l ibéra l i se r» (ibidem, p . 262, § 20) . 

78. D a n s l 'affaire H. c. Norvège (décision de la C o m m i s s i o n préc i tée ) 

c o n c e r n a n t un a v o r t e m e n t non t h é r a p e u t i q u e p r a t i q u é con t r e la volonté 

du p è r e , la C o m m i s s i o n a a jouté q u e l 'ar t ic le 2 enjoint à l 'Etat non 

s e u l e m e n t de s ' abs t en i r de d o n n e r la m o r t i n t e n t i o n n e l l e m e n t mais aussi 

de p r e n d r e les m e s u r e s nécessa i res à la p ro tec t ion de la vie (pp. 180-181). 

Elle a e s t imé «n ' avo i r pas à déc ide r du point de savoir si le fœtus peu t 

bénéficier d 'une c e r t a i n e p ro tec t ion a u r e g a r d de la p r e m i è r e p h r a s e de 

l 'ar t icle 2 » , sans exc lu re que « d a n s c e r t a i n e s cond i t ions , cela puisse ê t r e 

le cas, m ê m e s'il ex is te d a n s les E t a t s c o n t r a c t a n t s des d ivergences 

cons idérab les q u a n t au point de savoir si et d a n s que l le m e s u r e l 'art icle 2 

p ro t ège la vie de l 'enfant à n a î t r e » (p. 181). Elle a p a r a i l leurs relevé que , 

d a n s un d o m a i n e aussi dél icat , les E t a t s doivent j o u i r d ' un ce r t a in pouvoir 

d i s c ré t i onna i r e et a conclu q u e le choix de la m è r e , opé ré c o n f o r m é m e n t à 

la légis lat ion no rvég i enne , cadra i t avec celui-ci (p. 182). 

79. La C o u r n ' a eu que peu d 'occasions de se p r o n o n c e r sur la ques t ion 

de l ' appl ica t ion de l 'ar t icle 2 au fœtus . D a n s l 'a r rê t Open Door et Dublin Well 

Woman, déjà c i té , le g o u v e r n e m e n t i r l anda i s invoquai t la p ro t ec t i on de la 

vie de l 'enfant à n a î t r e pour jus t i f i e r sa légis la t ion re la t ive à l ' in terd ic t ion 

de diffuser des in fo rma t ions c o n c e r n a n t l ' i n t e r rup t ion volonta i re de 

grossesse p r a t i q u é e à l ' é t r ange r . Seule reçut une réponse la ques t i on de 

savoir si les r es t r i c t ions à la l iber té de c o m m u n i q u e r ou de recevoir les 

in fo rmat ions en cause é t a i en t nécessa i res d a n s u n e société d é m o c r a t i q u e , 

au sens du p a r a g r a p h e 2 de l 'ar t icle 10 de la Conven t ion , au « b u t lég i t ime 

de p r o t é g e r la mora l e , don t la défense en I r l ande du dro i t à la vie (...) 

cons t i tue un a s p e c t » ( a r r ê t p réc i t é , pp. 27-28, § 63) , ca r la C o u r n ' a pas 

cons idéré p e r t i n e n t de d é t e r m i n e r «si la C o n v e n t i o n g a r a n t i t un droit à 

l ' avo r t emen t ou si le dro i t à la vie, r econnu pa r l 'ar t icle 2, vau t é g a l e m e n t 

pour le f œ t u s » (ibidem, p . 28, § 66). R é c e m m e n t , d a n s des c i rcons tances 

s imi la i res à celles de l 'affaire H. c. Norvège p réc i t ée , à p ropos de la décision 

d ' u n e f e m m e d ' i n t e r r o m p r e sa grossesse et de l 'opposi t ion du p è r e à un tel 

ac te , la C o u r a fait valoir qu 'e l le n ' a pas « à déc ide r du point de savoir si le 

fœtus peu t bénéficier d ' une p ro t ec t i on au r ega rd de la p r e m i è r e p h r a s e de 

l 'ar t icle 2 tel le q u ' i n t e r p r é t é e » pa r la j u r i s p r u d e n c e re la t ive aux obliga

t ions posit ives du devoir de p ro tec t ion de la vie ca r « à suppose r m ê m e 

q u e , d a n s c e r t a i n e s c i rcons tances , le fœtus puisse ê t r e cons idéré c o m m e 

t i tu la i re de dro i t s g a r a n t i s p a r l 'ar t icle 2 de la C o n v e n t i o n , (...) d a n s la 

p r é s e n t e affaire, (...) l ' i n t e r rup t ion (...) de grossesse a é té p r a t i q u é e 

c o n f o r m é m e n t à l 'ar t ic le 5 de la loi n" 194 d e 1978», celle-ci m é n a g e a n t 

un j u s t e équi l ib re e n t r e les i n t é r ê t s de la f e m m e et la nécess i té d ' a s su re r 

la p ro tec t ion du fœtus (décisionZfoyo p réc i t é e ) . 
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80. Il ressor t de ce rappe l j u r i sp ruden t i c l que dans les c i rcons tances 

e x a m i n é e s p a r les o r g a n e s de la C o n v e n t i o n à ce j o u r , à savoir les 

légis la t ions rég i s san t l ' a v o r t e m e n t , l 'enfant à na î t r e n 'es t pas cons idéré 

c o m m e une « p e r s o n n e » d i r e c t e m e n t bénéf ic ia i re de l 'ar t icle 2 de la 

C o n v e n t i o n et q u e son « d r o i t » à la «v ie» , s'il ex is te , se t rouve impl ic i te 

m e n t l imi té p a r les d ro i t s et les i n t é r ê t s de sa m è r e . Les o r g a n e s de la 

Conven t i on n ' exc luen t toutefois pas q u e , d a n s ce r t a ines c i r cons tances , 

des g a r a n t i e s pu i s sen t ê t r e admise s au bénéfice de l 'enfant non encore 

n é ; c 'est ce q u e p a r a î t avoir envisagé la C o m m i s s i o n lorsqu 'e l le a consi

dé r é que « l ' a r t ic le 8 § 1 ne peu t s ' i n t e r p r é t e r c o m m e signif iant q u e la 

grossesse et son i n t e r r u p t i o n re lèven t , p a r p r inc ipe , exc lus ivement de la 

vie pr ivée de la m è r e » (Briïggemann et Scheuten p réc i t é , pp . 138-139, § 61) , 

ainsi q u e la C o u r d a n s la décision Boso p réc i t ée . Il r é su l t e , p a r a i l leurs , 

de l ' e x a m e n d e ces affaires q u e la solut ion d o n n é e procède toujours d e 

la conf ron ta t ion de di f férents d ro i t s ou l iber tés , parfois con t r ad i c to i r e s , 

r e v e n d i q u é s p a r une f e m m e , u n e m è r e ou un pè re , e n t r e eux , ou vis-à-vis 

de l ' enfant à n a î t r e . 

2. Approche en l'espèce 

8 1 . La s ingu la r i t é de la p r é s e n t e affaire place le déba t sur un a u t r e 

p lan . La C o u r est en p résence d ' une f e m m e qui e n t e n d a i t m e n e r sa 

grossesse à t e r m e et dont l 'enfant à n a î t r e é ta i t p ronos t i qué viable, à 

tou t le moins en bonne s an t é . C e t t e grossesse a dû ê t r e i n t e r r o m p u e à la 

su i te d ' u n e faute commise pa r un m é d e c i n et la r e q u é r a n t e a donc subi un 

a v o r t e m e n t t h é r a p e u t i q u e à cause de la négl igence d 'un t ie rs . La ques t i on 

est dès lors de savoir si, hors de la volonté de la m è r e ag i ssan t d a n s le cas 

d ' u n e i n t e r r u p t i o n vo lon ta i re de grossesse , l ' a t t e in t e au fœtus doit ê t r e 

p é n a l e m e n t s anc t i onnée au r ega rd de l 'ar t ic le 2 de la Conven t ion , en vue 

d e p r o t é g e r le fœtus au t i t r e de cet a r t ic le . Elle suppose au p réa l ab l e de se 

p e n c h e r sur l ' oppor tun i t é pour la C o u r de s ' immiscer d a n s le déba t lié à la 

d é t e r m i n a t i o n de ce q u ' e s t u n e p e r s o n n e et q u a n d c o m m e n c e la vie, d a n s 

la m e s u r e où cet ar t ic le dispose q u e la loi p ro t ège « le droi t de t ou t e 

p e r s o n n e à la vie ». 

82. C o m m e cela découle du rappe l j u r i s p r u d e n t i c l effectué ci-dessus, 

l ' i n t e r p r é t a t i o n de l 'ar t icle 2 à cet éga rd s 'est faite d a n s un souci évident 

d ' équ i l ib re , et la posi t ion des o r g a n e s de la Conven t ion , au r ega rd des 

d imens ions j u r i d i q u e s , médica les , ph i losoph iques , é t h i q u e s ou re l ig ieuses 

de la déf in i t ion de la p e r s o n n e h u m a i n e , a pris en cons idé ra t ion les diffé

r e n t e s a p p r o c h e s na t iona le s du p r o b l è m e . C e choix s 'est t r adu i t par la 

pr ise en c o m p t e de la d ivers i té des concep t ions q u a n t au point de d é p a r t 

de la vie, des cu l tu r e s ju r id iques et des s t a n d a r d s de p ro tec t ion n a t i o n a u x , 

la issant place à un large pouvoir d i s c r é t i onna i r e de l 'Eta t en la m a t i è r e 

q u ' e x p r i m e fort b ien l'avis du G r o u p e e u r o p é e n d ' é t h i q u e des sciences 
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et des nouvel les technologies a u p r è s de la C o m m i s s i o n e u r o p é e n n e : 

«Les ins tances c o m m u n a u t a i r e s doivent a b o r d e r ces ques t i ons é th iques 

en t e n a n t c o m p t e des d ivergences m o r a l e s et ph i losoph iques ref létées 

pa r l ' e x t r ê m e divers i té des règles j u r i d i q u e s appl icables à la r eche rche 

sur l ' embryon h u m a i n (...). Il se ra i t non s e u l e m e n t j u r i d i q u e m e n t délicat 

d ' impose r en ce d o m a i n e une h a r m o n i s a t i o n des légis la t ions na t iona les 

ma i s , du fait d e l ' absence de consensus , il se ra i t é g a l e m e n t i n o p p o r t u n 

de vouloir éd ic te r une m o r a l e u n i q u e , exclusive de t ou t e s les a u t r e s » 

( p a r a g r a p h e 40 c i -dessus) . 

Il en r é su l t e q u e le point de d é p a r t du dro i t à la vie relève de la m a r g e 

d ' app réc i a t i on des E t a t s don t la C o u r t end à cons idé re r qu 'e l l e doit leur 

ê t re r e c o n n u e d a n s ce d o m a i n e , m ê m e d a n s le c ad re d ' une i n t e r p r é t a t i o n 

évolutive de la Conven t ion , qui est « u n i n s t r u m e n t vivant , à i n t e r p r é t e r à 

la l umiè r e des condi t ions de vie ac tue l les » (voir l ' a r r ê t Tyrer c. Royaume-Uni 

du 25 avril 1978, série A n" 26, pp . 15-16, § 31 , et la j u r i s p r u d e n c e u l té

r i e u r e ) . Les ra i sons qui la poussen t à ce cons ta t sont , d ' u n e p a r t , q u e la 

solut ion à d o n n e r à ladi te p ro tec t ion n 'es t pas a r r ê t é e au sein de la majo

r i té des E t a t s c o n t r a c t a n t s , et en F r a n c e en pa r t i cu l i e r , où la ques t ion 

donne lieu à d é b a t ( p a r a g r a p h e 83 c i -dessous) , et , d ' a u t r e p a r t , q u ' a u c u n 

consensus e u r o p é e n n 'ex is te sur la déf ini t ion scient i f ique et j u r i d i q u e des 

d é b u t s de la vie ( p a r a g r a p h e 84 c i -dessous) . 

83 . La C o u r observe q u e la C o u r de cassa t ion f rançaise , p a r trois 

a r r ê t s consécut i fs r e n d u s en 1999, 2001 et 2002 ( p a r a g r a p h e s 22 et 29 

ci -dessus) , a cons idéré q u e le p r inc ipe de la légal i té des pe ines et des 

déli ts - qui impose une i n t e r p r é t a t i o n s t r ic te de la loi péna l e - e m p ê c h e 

que les faits r e p r o c h é s en cas d ' a t t e i n t e mor te l l e au fœtus pu i s sen t e n t r e r 

d a n s les prévis ions de l 'ar t icle 221-6 du code péna l r é p r i m a n t l 'homicide 

involonta i re « d ' a u t r u i » . E n r evanche , si à la su i te d ' une fau te involonta i re 

la m è r e accouche d ' un enfan t vivant qui décède peu de t e m p s ap rè s sa 

na i s sance , l ' a u t e u r p o u r r a ê t r e c o n d a m n é p o u r homic ide involonta i re sur 

la p e r s o n n e d u nouveau-né ( p a r a g r a p h e 30 c i -dessus) . La p r e m i è r e solu

t ion, en con t r ad i c t i on avec celle de p lus ieurs cours d ' appe l ( p a r a g r a p h e s 21 

et 50 c i -dessus) , fut i n t e r p r é t é e c o m m e une invi ta t ion faite au lég is la teur 

à comble r un vide j u r i d i q u e ; ce fut é g a l e m e n t la posi t ion du t r ibuna l 

co r rec t ionne l en l ' e spèce : «Le t r i buna l (...) ne peu t c r ée r le droi t sur une 

ques t ion q u e [le l ég is la teur n 'a] pu définir encore ». Le l ég i s l a t eu r français 

a esquissé u n e tel le déf ini t ion, en p roposan t la c r éa t i on d ' u n déli t d ' in te r 

rup t ion involonta i re de grossesse ( p a r a g r a p h e 32 ci -dessus) , proposi t ion 

de loi qui a échoué face aux c ra in te s et i nce r t i t udes q u ' u n e telle incr imi

na t i on pouvai t susc i te r à l ' égard de la d é t e r m i n a t i o n du d é b u t de la vie, 

et aux inconvén ien t s j u g é s s u p é r i e u r s aux a v a n t a g e s de ce t t e nouvelle 

i nc r imina t i on ( p a r a g r a p h e 33 c i -dessus) . P a r a i l leurs , la C o u r no te que , 

s i m u l t a n é m e n t au cons ta t r é p é t é de la h a u t e ju r id ic t ion selon lequel 

l 'ar t icle 221-6 du code péna l n 'es t pas appl icable au fœtus , le l ég is la teur 
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français est en passe de réviser les lois de b i o é t h i q u e de 1994, qui ava ien t 

insé ré d a n s le code péna l des disposi t ions re la t ives à la p ro tec t ion de 

l ' embryon h u m a i n ( p a r a g r a p h e 25 c i -dessus) , et qu i nécess i t a i en t un 

nouvel e x a m e n face aux p r o g r è s de la science et des t e c h n i q u e s (para 

g r a p h e 34 c i -dessus) . De cet ape rçu , il r e s sor t q u ' e n F r a n c e la n a t u r e et 

le s t a tu t j u r id ique de l ' embryon e t /ou du fœtus ne sont pas définis 

a c t u e l l e m e n t et q u e la façon d ' a s su re r leur p ro tec t ion d é p e n d de posi

t ions fort va r i ées au sein de la société f rançaise . 

84. Au p lan e u r o p é e n , la C o u r observe q u e la ques t ion de la n a t u r e et 

d u s t a t u t de l ' embryon e t /ou du fœtus ne fait pas l 'objet d ' u n consensus 

( p a r a g r a p h e s 39 et 40 ci -dessus) , m ê m e si on voit a p p a r a î t r e des é l é m e n t s 

de p ro t ec t i on d e ce/ces d e r n i e r ( s ) , au r e g a r d des p rogrès sc ient i f iques et 

des conséquences fu tures de la r e che rche sur les m a n i p u l a t i o n s géné

t i ques , les p roc réa t i ons m é d i c a l e m e n t ass is tées ou les e x p é r i m e n t a t i o n s 

sur l ' embryon . T o u t au plus peu t -on t rouver c o m m e d é n o m i n a t e u r 

c o m m u n aux E t a t s l ' a p p a r t e n a n c e à l 'espèce h u m a i n e ; c 'est la po ten

t ia l i té de cet ê t r e et sa capac i té à deven i r une p e r s o n n e , laquel le est 

d ' a i l l eurs p r o t é g é e p a r le droi t civil d a n s bon n o m b r e d ' E t a t s c o m m e 

en F r a n c e , en m a t i è r e de succession ou de l ibéra l i tés , mais aussi au 

R o y a u m e - U n i ( p a r a g r a p h e 72 c i -dessus) , qui doivent ê t r e p r o t é g é e s au 

nom de la d ign i t é h u m a i n e sans pour a u t a n t en faire une « p e r s o n n e » qui 

a u r a i t un «dro i t à la v ie» au sens de l 'ar t icle 2. La Conven t i on d 'Ov iedo 

sur les d ro i t s de l ' h o m m e et la b iomédec ine se g a r d e d 'a i l l eurs de définir le 

t e r m e de p e r s o n n e et le r a p p o r t expl icat i f i nd ique q u e , fau te d ' u n a n i m i t é 

sur la déf ini t ion, les E t a t s m e m b r e s ont choisi de laisser au dro i t i n t e r n e 

le soin d ' a p p o r t e r les précis ions p e r t i n e n t e s aux effets de l 'appl icat ion 

de ce t t e conven t ion ( p a r a g r a p h e 36 c i -dessus) . Il en est de m ê m e du 

Protocole add i t ionne l p r o h i b a n t le c lonage h u m a i n et du Protocole re la t i f 

à la r e c h e r c h e b iomédica le qui ne déf inissent pas le concept d ' ê t r e h u m a i n 

( p a r a g r a p h e s 37 et 38 c i -dessus) . Il n 'es t pas enfin sans i n t é r ê t de no te r la 

possibi l i té pour la C o u r d ' ê t r e saisie en app l ica t ion de l 'ar t icle 29 de la 

Conven t i on d ' O v i e d o p o u r d o n n e r des avis relat i fs à l ' i n t e r p r é t a t i o n de 

ce t t e convent ion . 

85. Q u a n t à ce qui p r écède , la C o u r est convaincue qu ' i l n 'est ni 

souha i t ab l e ni m ê m e possible a c t u e l l e m e n t de r é p o n d r e d a n s l ' abs t ra i t à 

la ques t ion de savoir si l 'enfant à n a î t r e est une « p e r s o n n e » au sens 

de l 'ar t icle 2 de la Conven t ion . Q u a n t au cas d ' espèce , elle cons idère 

qu ' i l n ' e s t pas nécessa i re d ' e x a m i n e r le po in t de savoir si la fin b r u t a l e 

de la grossesse de M'™' Vo e n t r e ou non d a n s le c h a m p d 'app l ica t ion de 

l 'a r t ic le 2, clans la m e s u r e où, à suppose r m ê m e que celui-ci s 'appli

q u e r a i t , les ex igences liées à la p r é se rva t i on de la vie d a n s le d o m a i n e de 

la s a n t é pub l ique n 'on t pas é té m é c o n n u e s pa r l 'E ta t dé f endeu r . La C o u r 

s 'est en effet d e m a n d é si la p ro tec t ion j u r i d i q u e offerte pa r la F rance à la 

r e q u é r a n t e , p a r r a p p o r t à la p e r t e de l ' enfant à n a î t r e qu 'e l l e por t a i t , 
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sat isfaisai t aux exigences p rocédura l e s i n h é r e n t e s à l 'ar t icle 2 de la 

Conven t ion . 

86. A cet éga rd , elle observe q u ' e n l ' absence de s t a t u t j u r i d i q u e clair 

de l ' enfant à n a î t r e , celui-ci n 'es t pas pour a u t a n t pr ivé de t o u t e p ro tec t ion 

en droi t f rançais . Toutefo is , d a n s les c i r cons tances de l ' espèce, la vie du 

fœtus é t a i t i n t i m e m e n t liée à celle de sa m è r e et sa p ro tec t ion pouvai t se 

faire a u t r ave r s d 'e l le . Il en allai t p a r t i c u l i è r e m e n t ainsi dès lors q u ' a u c u n 

conflit de droi t n ' ex is ta i t e n t r e la m è r e et le pè re , pas plus q u ' e n t r e 

r e n i a n t à n a î t r e et ses p a r e n t s , ma i s q u e la p e r t e du fœtus résu l t a i t de la 

négl igence involonta i re d 'un t iers . 

87. D a n s la décis ion Boso p réc i t ée , la C o u r a e s t imé q u e , à supposer 

m ê m e q u e le fœtus puisse ê t r e cons idéré c o m m e é t a n t t i t u l a i r e de droi t s 

p ro tégés pa r l 'ar t icle 2 de la Conven t i on ( p a r a g r a p h e 79 c i -dessus) , la loi 

i t a l i enne re la t ive à l ' i n t e r rup t i on vo lon ta i re de grossesse m é n a g e a i t un 

j u s t e équ i l ib re e n t r e les i n t é r ê t s de la f e m m e et la nécess i té d ' a s su re r 

la p ro tec t ion de l 'enfant à n a î t r e . En l 'espèce, l 'objet du litige concerne 

l ' a t t e in t e mor t e l l e involonta i re de l 'enfant à n a î t r e , con t r e la volonté de 

la m è r e , et au prix d ' une souffrance tou t e pa r t i cu l i è r e de celle-ci ; force 

est de c o n s t a t e r que leurs i n t é r ê t s se confonda ien t . Dès lors , il a p p a r t i e n t 

à la C o u r d ' e x a m i n e r , sous l 'angle de la ques t ion du c a r a c t è r e a d é q u a t des 

voies de r ecour s ex i s t an t e s , la p ro tec t ion don t la r e q u é r a n t e disposai t pour 

faire valoir la r esponsab i l i t é du m é d e c i n d a n s la p e r t e de son enfant in utero 

et pour o b t e n i r r é p a r a t i o n de l ' i n t e r rup t ion de sa grossesse qu ' i l lui a fallu 

subir . La r e q u é r a n t e a l lègue q u e seul un recours de n a t u r e péna le eû t é té 

à m ê m e de sat isfai re aux ex igences de l 'ar t ic le 2 de la Conven t ion . La 

C o u r ne p a r t a g e pas ce point de vue pour les ra i sons su ivan tes . 

88. La C o u r rappe l le q u e la p r e m i è r e p h r a s e de l 'a r t ic le 2, qui 

se p lace p a r m i les ar t ic les p r i m o r d i a u x de la Conven t i on en ce qu' i l 

consacre l 'une des va leu r s f o n d a m e n t a l e s des sociétés d é m o c r a t i q u e s qui 

fo rment le Consei l de l 'Europe (McCann et autres c. Royaume-Uni, a r r ê t du 

27 s e p t e m b r e 1995, sér ie A n" 324, pp . 45-46, § 147), impose à l 'Eta t non 

s e u l e m e n t de s ' abs t en i r de d o n n e r la m o r t « i n t e n t i o n n e l l e m e n t » , mais 

auss i de p r e n d r e les m e s u r e s nécessa i res à la p ro tec t ion de la vie des 

p e r s o n n e s re levan t de sa j u r id i c t ion (voir par exemple L.C.B. c. Royaume-

Uni, a r r ê t du 9 j u i n 1998, Recueil des arrêts et décisions 1998-111, p. 1403, § 36). 

89. C e s pr inc ipes s ' app l iquen t aussi d a n s le d o m a i n e de la san té 

pub l ique . Les obl iga t ions posit ives imp l iquen t la mise en place pa r l 'Etat 

d ' un cad re r é g l e m e n t a i r e imposan t aux hôp i t aux , qu ' i l s soient privés ou 

publics , l ' adopt ion de m e s u r e s p r o p r e s à a s s u r e r la p ro tec t ion de la vie des 

m a l a d e s . Il s 'agit é g a l e m e n t d ' i n s t a u r e r un sys tème judic ia i re efficace 

et i n d é p e n d a n t p e r m e t t a n t d ' é t ab l i r la cause du décès d ' u n individu se 

t r ouvan t sous la r esponsab i l i t é de profess ionnels de la s a n t é , t an t ceux 

ag i ssan t d a n s le c ad re du s e c t e u r public q u e ceux t rava i l lan t d a n s des 

s t r u c t u r e s pr ivées , et le cas é c h é a n t d 'obl iger ceux-ci à r é p o n d r e de leurs 
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ac tes (Powell c. Royaume-Uni ( d é c ) , n" 45305/99, C E D H 2000-V; Calvelli et 

Ciglio, a r r ê t p réc i t é , § 49) . 

90. Si le droi t de faire poursu iv re ou c o n d a m n e r p é n a l e m e n t des t ie rs 

ne s au ra i t ê t r e admis en soi ( a r r ê t Ferez c. France [ G C ] , n" 47287/99, § 70, 

C E D H 2004-1), la C o u r a m a i n t e s fois aff irmé q u ' u n sys tème jud ic i a i r e 

efficace tel qu ' i l est exigé p a r l 'ar t ic le 2 peu t c o m p o r t e r , et d a n s ce r t a ines 

c i r cons tances doit c o m p o r t e r , un m é c a n i s m e de répress ion p é n a l e . T o u t e 

fois, si l ' a t t e i n t e au droi t à la vie ou à l ' in tégr i té phys ique n 'es t pas volon

t a i r e , l 'obl igat ion posit ive décou lan t de l 'ar t ic le 2 de m e t t r e en place u n 

sys t ème jud ic i a i r e efficace n 'exige pas n é c e s s a i r e m e n t d a n s tous les cas 

un recours de n a t u r e péna l e . D a n s le con t ex t e spécif ique des négl igences 

médica les , «pa re i l l e obl igat ion peu t ê t r e r emp l i e auss i , pa r e x e m p l e , si le 

sys t ème j u r i d i q u e en cause offre aux in t é r e s sé s un recours d e v a n t les 

jur idic t ions civiles, seul ou con jo in t emen t avec un r ecour s d e v a n t les j u r i 

dic t ions péna le s , aux fins d ' é t ab l i r la r esponsab i l i t é des médec ins en cause 

e t , le cas é c h é a n t , d ' ob ten i r l ' appl ica t ion de t ou t e sanc t ion civile app ro 

pr iée , tels le v e r s e m e n t de d o m m a g e s - i n t é r ê t s et la publ ica t ion de l ' a r rê t . 

Des m e s u r e s disc ipl inai res peuven t é g a l e m e n t ê t r e env i sagées» (Calvelli et 

Ciglio p réc i t é , § 5 1 ; Lazzarini et Ghiacci c. Ualie ( d é c ) , n" 53749/00, 

7 n o v e m b r e 2 0 0 2 ; voir é g a l e m e n t l ' a r rê t Mastromatteo c. Ualie [ G C ] , 

n" 37703/97, § 90, C E D H 2002-VIII) . 

9 1 . En l 'espèce, en plus de. la p o u r s u i t e du m é d e c i n p o u r b lessures 

involonta i res su r la p e r s o n n e de la r e q u é r a n t e qui se solda ce r t e s par 

l ' amnis t i e de la con t r aven t i on , dont la r e q u é r a n t e ne se p la in t pas , 

celle-ci d isposai t de la possibi l i té d ' e n g a g e r u n e ac t ion en responsab i l i t é 

con t re l ' a d m i n i s t r a t i o n à raison de la fau te a l l éguée du m é d e c i n hospi

ta l ie r (voir Kress c. France [ G C ] , n" 39594/98, §§ 14 et su ivan ts , C E D H 

2001-VI) . Par ce moyen, la r e q u é r a n t e a u r a i t eu droi t à u n e aud ience 

con t rad ic to i r e sur le fond de ses a l léga t ions de faute (Powell, décis ion 

p réc i t ée , p . 459) et à ob t en i r , le cas é c h é a n t , r é p a r a t i o n de son pré judice . 

U n e d e m a n d e d ' i n d e m n i s a t i o n au j u g e a d m i n i s t r a t i f avait des chances 

sé r ieuses de succès et la r e q u é r a n t e a u r a i t pu ob ten i r la c o n d a m n a t i o n 

du c e n t r e hosp i ta l ie r au v e r s e m e n t de d o m m a g e s - i n t é r ê t s . C e l a résu l t e 

du cons ta t clair a u q u e l ava ien t abou t i les expe r t i s e s jud ic i a i r e s (para 

g r a p h e 16 ci-dessus) en 1992, soit avant q u e l 'ac t ion ne soit p re sc r i t e , sur 

le d y s f o n c t i o n n e m e n t du service hosp i ta l i e r en cause et la négl igence 

grave du m é d e c i n , l aque l le selon la cour d ' ap p e l ( p a r a g r a p h e 21 ci-

dessus) ne t r adu i sa i t c e p e n d a n t pas une m é c o n n a i s s a n c e to ta le des 

pr inc ipes les plus é l é m e n t a i r e s et des devoi rs de sa mission qui l ' aura i t 

r e n d u e d é t a c h a b l e du service. 

92. L ' a r g u m e n t de la p rescr ip t ion de l 'act ion en responsab i l i t é a d m i 

n i s t ra t ive invoqué p a r la r e q u é r a n t e ne s au ra i t p r o s p é r e r aux yeux de la 

C o u r . A cet é g a r d , elle rappe l le sa j u r i s p r u d e n c e selon laquel le le «dro i t à 

u n t r i b u n a l » , don t le dro i t d 'accès cons t i tue un aspec t pa r t i cu l i e r , n 'es t 
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pas absolu et se p r ê t e à des l imi t a t ions imp l i c i t emen t a d m i s e s , n o t a m 

m e n t q u a n t aux condi t ions de recevabi l i té d ' un recours , car il appe l le de 

p a r sa n a t u r e m ê m e une r é g l e m e n t a t i o n pa r l 'Eta t , lequel jou i t à cet 

éga rd d ' u n e c e r t a i n e m a r g e d ' app réc i a t i on (voir, p a r m i d ' a u t r e s , l ' a r rê t 

Brualla Gômez de la Torre c. Espagne du 19 d é c e m b r e 1997, Recueil 1997-VIII, 

p . 2955, § 33) . P a r m i ces res t r i c t ions l ég i t imes , f igurent les déla is légaux 

de p resc r ip t ion qu i , se lon la Cour , d a n s les affaires d ' a t t e i n t e à l ' in tégr i té 

de la p e r s o n n e , ont «p lu s i eu r s finalités i m p o r t a n t e s , à savoir g a r a n t i r la 

sécur i t é j u r i d i q u e en fixant u n t e r m e aux ac t ions , m e t t r e les dé fendeu r s 

po ten t i e l s à l 'abri de p la in te s t a rd ives p e u t - ê t r e difficiles à con t r e r , et 

e m p ê c h e r l ' injustice qu i pour ra i t se p rodu i r e si les t r i b u n a u x é t a i en t 

appe lés à se p r o n o n c e r sur des é v é n e m e n t s su rvenus loin d a n s le passé 

à p a r t i r d ' é l é m e n t s de p reuve a u x q u e l s on ne pour ra i t p lus a jou te r foi et 

qu i s e r a i en t incomple t s en ra ison du t e m p s écoulé» (Stubbings et autres 

c. Royaume-Uni, a r r ê t du 22 oc tobre 1996, Recueil 1996-IV, pp. 1502-1503, 

§ 5 1 ) . 

93 . En l 'espèce, u n délai de p resc r ip t ion de q u a t r e a n s ne lui semble 

pas , en t a n t q u e tel , excess ivement court et ce d ' a u t a n t plus ici, vu la 

gravi té du d o m m a g e ressen t i pa r la r e q u é r a n t e et sa volonté i m m é d i a t e 

de poursu iv re le médec in . C e p e n d a n t , il ressor t du doss ier q u e le choix de 

la r e q u é r a n t e se p o r t a d é l i b é r é m e n t vers la j u r id i c t ion péna le sans qu 'e l le 

fût, semble- t - i l , j a m a i s éc la i rée sur la possibi l i té de sais ir la ju r id ic t ion 

a d m i n i s t r a t i v e . C e r t e s , le l ég i s la teur a é t e n d u r é c e m m e n t ce délai à 

dix ans d a n s le cad re de la loi du 4 m a r s 2002 ( p a r a g r a p h e 28 ci-dessus) . 

Il l'a fait d a n s le but d 'unif ier les déla is de p resc r ip t ion des ac t ions en 

r é p a r a t i o n que l le q u e soit la j u r id i c t ion c o m p é t e n t e , a d m i n i s t r a t i v e ou 

judicia i re . Ce la p e r m e t de t en i r c o m p t e de l 'évolut ion g é n é r a l e d 'un 

sys tème de plus en plus favorable aux vic t imes de fau tes médica les dont 

la voie a d m i n i s t r a t i v e a p p a r a î t à m ê m e de r é p o n d r e au souci d 'équi 

libre e n t r e la prise en cons idé ra t ion du d o m m a g e qu ' i l faut r é p a r e r et 

la « judic ia r i sa t ion » à o u t r a n c e des responsab i l i t é s pesan t sur le corps 

médica l . La C o u r n ' e s t i m e c e p e n d a n t pas que ce t t e nouvel le r é g l e m e n 

ta t ion puisse faire r e g a r d e r l ' ancien déla i de q u a t r e ans c o m m e t rop 

bref. 

94. En conclusion, la C o u r dit que , d a n s les c i rcons tances de l 'espèce, 

l 'act ion en responsab i l i t é pouvai t pa s se r pour un recours efficace à la 

d isposi t ion de la r e q u é r a n t e . Ce recours , qu 'e l le n ' a pas en l 'occurrence 

engagé a u p r è s des jur id ic t ions a d m i n i s t r a t i v e s , au ra i t p e r m i s d ' é t ab l i r la 

faute méd ica l e don t elle se p la igna i t et de g a r a n t i r d a n s l ' ensemble la 

r é p a r a t i o n du d o m m a g e causé p a r la faute du médec in , et les poursu i t e s 

péna les ne s ' imposa ien t donc pas en l 'espèce. 

95. P a r t a n t , à suppose r m ê m e q u e l 'ar t icle 2 de la C o n v e n t i o n t rouve 

appl ica t ion en l 'espèce ( p a r a g r a p h e 85 c i -dessus) , la C o u r conclut qu ' i l n'y 

a pas eu viola t ion de l 'ar t icle 2 de la Conven t i on . 
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P A R C E S M O T I F S , L A C O U R 

1. Joint au fond, à l ' u n a n i m i t é , les excep t ions du G o u v e r n e m e n t t i rées de 

l ' incompat ib i l i t é ratione materiae de la r e q u ê t e avec les d isposi t ions de la 

Conven t i on et du défau t d ' é p u i s e m e n t des voies de recours i n t e r n e s et 

les rejette ; 

2. Déclare, à l ' u n a n i m i t é , la r e q u ê t e recevable ; 

3. Dit, pa r q u a t o r z e voix con t re t rois , qu ' i l n 'y a pas eu violat ion de 

l 'ar t icle 2 de la Conven t i on . 

Fait en français et en angla i s , puis p rononcé en aud ience pub l ique au 

Pala is des Droi t s de l ' H o m m e , à S t r a s b o u r g , le ri ju i l l e t 2004. 

Luzius WILDHABKR 

Pré s iden t 

Paul MAHONEY 

Greffier 

Au p r é s e n t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé des opin ions s u i v a n t e s : 

- opinion s é p a r é e de M. Rozakis , à laquel le se jo ignent M. Cafi isch, 

M. Fischbach, M. Lo renzen et M"" T h o m a s s e n ; 

- opinion s épa rée de M. Cos ta , à laquel le se rallie M. T r a j a ; 

- opinion d i s s iden te de M. R e s s ; 

- opinion d i s s iden te de M""' M u l a r o n i , à laque l le déc la re se ral l ier 

M m e S t r âzn ickâ . 

L.W. 

P . J . M . 
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O P I N I O N S É P A R É E D E M . L E J U G E R O Z A K I S , 

À L A Q U E L L E S E J O I G N E N T M . C A F L I S C H , 

M . F I S C H B A C H , M . L O R E N Z E N E T M M I T H O M A S S E N , 

J U G E S 

(Traduction) 

J ' a i voté avec la major i t é pour le cons ta t de non-viola t ion de l 'ar t icle 2 

de la Conven t i on en l 'espèce. E t a n t d o n n é toutefois q u e m a d é m a r c h e 

diffère à ce r t a in s é g a r d s de celle a d o p t é e pa r la G r a n d e C h a m b r e , j ' a i 

souha i t é j o i n d r e à l ' a r rê t la p r é s e n t e opinion s é p a r é e , qu i expose les 

poin ts sur lesquels m o n app réc i a t i on du droi t s ' écar te de celle de la 

ma jor i t é . 

L a C o u r soul igne a j u s t e t i t r e qu ' i l r e s sor t d ' un a p e r ç u du dro i t i n t e r n e 

français q u e la n a t u r e et le s t a t u t j u r id ique de l ' embryon e t /ou du fœtus 

ne sont pas définis a c t u e l l e m e n t en F r a n c e et q u e la façon d ' a s s u r e r leur 

p ro t ec t i on d é p e n d de posi t ions fort va r iées au sein de la société française 

( p a r a g r a p h e 83 in fine de l ' a r r ê t ) . Elle observe é g a l e m e n t - il s 'agit là pour 

elle d ' un a r g u m e n t de poids - q u e la ques t i on de la n a t u r e et du s t a t u t de 

l ' embryon e t /ou du fœtus ne fait pas l 'objet d ' un consensus au p lan 

e u r o p é e n : « T o u t au plus peu t -on t rouver c o m m e d é n o m i n a t e u r c o m m u n 

aux E t a t s l ' a p p a r t e n a n c e à l 'espèce h u m a i n e ; c 'est la po t en t i a l i t é de cet 

ê t re et sa capac i t é à deven i r u n e p e r s o n n e , laquel le est d ' a i l l eurs p ro t égée 

pa r le d ro i t civil d a n s bon n o m b r e d ' E t a t s c o m m e en F r a n c e , en m a t i è r e de 

succession ou de l ibéra l i t és , mais auss i au R o y a u m e - U n i (...), qu i doivent 

ê t r e p ro t égées au n o m de la d ign i t é h u m a i n e sans pour a u t a n t en faire 

une « p e r s o n n e » qu i a u r a i t un «dro i t à la v ie» au sens de l 'ar t icle 2» 

( p a r a g r a p h e 84 de l ' a r r ê t ) . 

M a l g r é ces cons t a t s , a u x q u e l s j e souscr is vo lont ie rs , la C o u r refuse de 

t i r e r la conclus ion qu i s ' impose , à savoir q u ' a u s t ade ac tue l de l 'évolut ion 

de la sc ience, du droi t et de la m o r a l e , t a n t en F r a n c e q u ' e n E u r o p e , le 

droi t à la vie de l 'enfant à na î t r e n 'es t pas encore g a r a n t i . M ê m e si l 'on 

a d m e t q u e la vie c o m m e n c e avant la na i s sance , cela ne rev ien t pas à 

conférer a u t o m a t i q u e m e n t et i n c o n d i t i o n n e l l e m e n t à c e t t e fo rme de vie 

h u m a i n e un droi t à la vie équ iva len t au droi t c o r r e s p o n d a n t d ' un enfant 

ap rès la na i ssance . Ce la ne signifie pas q u e la société n'offre aucune 

p ro tec t ion à l 'enfant à n a î t r e : a insi q u ' e n a t t e s t e n t la légis la t ion appli

cable d a n s les E t a t s e u r o p é e n s et les accords et a u t r e s d o c u m e n t s euro

p é e n s p e r t i n e n t s , la vie de l ' enfant à n a î t r e est déjà cons idé rée c o m m e 

devan t ê t r e p r o t é g é e . Mais d ' a p r è s m o n i n t e r p r é t a t i o n des i n s t r u m e n t s 

j u r i d i q u e s p e r t i n e n t s , ce t t e p ro tec t ion , tou t en é t a n t conférée à u n ê t r e 

r e g a r d é c o m m e en é t a n t d igne , est , c o m m e j e viens de le d i re , d i f férente 
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de celle qu i est accordée à un enfant ap r è s la na i s sance , et b ien moins 

a m p l e . Il a p p a r a î t donc q u ' a u s t ade ac tue l de l 'évolut ion du droi t et de 

la m o r a l e en E u r o p e la vie de l 'enfant à n a î t r e , b ien que p r o t é g é e d a n s 

ce r t a ins de ses aspec t s , ne p e u t ê t r e ass imi lée à la vie pos t -na ta l e e t , dès 

lors, ne bénéficie pas d 'un droi t , au sens du «dro i t à la v ie» q u e p ro t ège 

l 'ar t ic le 2 de la Conven t ion . P a r t a n t , il se pose un p r o b l è m e d 'appl icabi l i té 

de l 'ar t icle 2 d a n s les c i r cons tances de l 'espèce. 

Au lieu de pa rven i r à c e t t e conclus ion inévi tab le , d ic tée pa r le ra ison

n e m e n t m ê m e de l ' a r rê t , la major i t é de la G r a n d e C h a m b r e op te pour u n e 

posi t ion n e u t r e en d é c l a r a n t : « la C o u r est convaincue qu'i l n 'es t ni 

souha i t ab l e ni m ê m e possible a c t u e l l e m e n t de r é p o n d r e dans l ' abs t ra i t à 

la ques t ion de savoir si l 'enfant à n a î t r e est une « p e r s o n n e » au sens de 

l 'ar t ic le 2 de la C o n v e n t i o n » ( p a r a g r a p h e 85 de l ' a r r ê t ) . 

U n a u t r e aspect m e pa ra î t p r o b l é m a t i q u e dans le r a i s o n n e m e n t d e la 

m a j o r i t é : m a l g r é ses d o u t e s man i fes t e s ou, en tou t cas , son hés i t a t ion à 

a d m e t t r e l 'appl icabi l i té de l 'ar t icle 2 en l 'espèce, elle a b a n d o n n e finale

m e n t sa posi t ion n e u t r e et fonde son cons ta t de non-viola t ion sur l ' a rgu

m e n t selon lequel les exigences p rocédu ra l e s i n h é r e n t e s à la p ro tec t ion de 

l 'ar t icle 2 de la Conven t i on ont é té sa t isfa i tes d a n s la p r é s e n t e affaire. En 

employan t la fo rmule « à suppose r m ê m e » r e l a t i v e m e n t à l 'appl icabi l i té 

de l 'ar t ic le 2 et en l iant la vie d u fœtus à celle de la m è r e (« la vie du 

fœtus é ta i t i n t i m e m e n t liée à celle de sa m è r e et sa p ro tec t ion pouvai t se 

faire au t r ave r s d 'el le (...)» - p a r a g r a p h e 86 de l ' a r r ê t ) , la ma jo r i t é fait 

s u b r e p t i c e m e n t pa s se r l 'aspect m a t é r i e l de l 'ar t ic le 2 de la Conven t i on 

au p r e m i e r p l an d e l 'affaire. O n p e u t , me semble- t - i l , l é g i t i m e m e n t 

i n t e r p r é t e r de ce t t e façon la pos i t ion de la ma jo r i t é , su r tou t si l 'on t i en t 

c o m p t e , d ' une p a r t , de ce que l ' e x a m e n du respec t des g a r a n t i e s p rocédu

ra les de l 'ar t ic le 2 p o u r d é t e r m i n e r s'il y a eu ou non violat ion p r é s u p p o s e 

l 'appl icabi l i té a p p a r e n t e de ce t t e disposi t ion (et le r ecours à la fo rmule 

«à suppose r m ê m e » ne c h a n g e r ien au p rob l ème si, en fin de c o m p t e , 

le seul vra i mot i f sous- jacent aux conclusions de la C o u r rés ide d a n s 

l ' hypothèse i n t rodu i t e pa r la formule) et , d ' a u t r e p a r t , de ce q u e les faits 

de la cause ne font pas a p p a r a î t r e la m o i n d r e m e n a c e pour le droi t à la vie 

de la m è r e just i f iant de faire j o u e r les g a r a n t i e s p rocédu ra l e s de l 'ar t ic le 2 

de la Conven t ion . 

Pour les motifs exposés ci-dessus, j e ne puis suivre le r a i s o n n e m e n t de 

la major i té et conclus q u ' e u é g a r d à l ' é ta t ac tue l des choses l 'ar t ic le 2 est 

inappl icable en l 'espèce. 
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O P I N I O N S É P A R É E D E M . L E J U G E C O S T A , 

À L A Q U E L L E S E R A L L I E M . L E J U G E T R A J A 

1. D a n s ce t t e affaire où une grossesse de p r e s q u e six mois a été 

i n t e r r o m p u e con t re la volonté de la f e m m e p o r t a n t l 'enfant à na î t r e , 

pa r su i te d ' u n e faute c o m m i s e p a r un médec in , no t r e C o u r a conclu que 

l 'ar t ic le 2 de la C o n v e n t i o n n ' a pas é té violé. 

2. Le r a i s o n n e m e n t de l ' a r rê t est c e p e n d a n t p r u d e n t : il n 'es t pas 

nécessa i re , d i t -on, de t r a n c h e r la ques t ion de l 'appl icabi l i té de cet ar t ic le 

car , à le suppose r appl icable , d a n s les c i rcons tances de l 'espèce il n 'a pas 

é t é m é c o n n u . 

3. J ' a i voté en faveur de la non-violat ion de l 'ar t icle 2, ma i s j ' a u r a i s 

p ré fé ré que l'on dît q u e l 'ar t ic le 2 s ' app l iqua i t , m ê m e si cela ne va pas de 

soi. C o m m e j e vais essayer de l ' exp l iquer , une tel le posi t ion eû t peu t - ê t r e 

é té plus c la i re , et elle n ' a u r a i t g u è r e d ' i nconvén ien t s à m e s yeux, du point 

d e vue d e la po r t ée de l ' a r r ê t . 

4. Il me semble d ' abord q u e la C o u r collégialemenl - et j e pense qu 'e l le a 

réuss i avec cet a r r ê t à évi ter ce p iège - n ' a pas à se p lacer sur un plan 

p r i n c i p a l e m e n t é t h i q u e ou ph i losoph ique . Elle doit s 'efforcer de r e s t e r 

sur le t e r r a i n qu i est le s ien, le t e r r a i n j u r i d i q u e , m ê m e si le dro i t n 'es t 

pas d é s i n c a r n é et n 'es t pas u n e subs t ance c h i m i q u e m e n t p u r e , indé

p e n d a n t e de cons idé ra t ions m o r a l e s ou sociéta les . Les opin ions indi

viduel les des j u g e s , qu ' i l s les exposen t ou non, c o m m e ils en ont le droit 

(mais non l 'obl igat ion) en ve r tu de l 'ar t ic le 45 de la C o n v e n t i o n , ne sont 

pas t e n u e s à m o n avis à la m ê m e c o n t r a i n t e . La p r é s e n t e affaire louche de 

près à des convict ions pe r sonne l l e s profondes , et j ' a i cru q u a n t à moi 

nécessa i re , et p e u t - ê t r e u t i l e , de faire pa r t de m a pos i t ion ; celle-ci, on l'a 

déjà compr i s , est un peu dif férente de celle q u ' a a d o p t é e la ma jo r i t é . 

5. Sur le p lan é t h i q u e , la façon la plus na tu r e l l e d ' essayer d ' i n t e r p r é t e r 

l 'ar t ic le 2 de la Conven t i on (« le dro i t de t o u t e p e r s o n n e à la vie est p ro t égé 

pa r la loi », en l a n g u e ang la i se , « everyone 's right lo li/è shall beprotected by law ») 

est de se d e m a n d e r ce qu ' e s t u n e p e r s o n n e (ou «everyone») et q u a n d 

c o m m e n c e la vie. O r il est t rès difficile, sur ce plan, d 'avoir une réponse 

u n a n i m e ou c o m m u n e , l ' é th ique é t an t pa r t r op d é p e n d a n t e de l ' idéologie 

de c h a c u n . En F r a n c e , le C o m i t é consu l t a t i f na t i ona l , qu i m è n e depuis 

vingt ans de r e m a r q u a b l e s t r avaux , et qu i a consacré de n o m b r e u x avis 

à l ' embryon h u m a i n (il p réfère en g é n é r a l pa r l e r d ' e m b r y o n , à n ' i m p o r t e 

que l s t ade , q u e de fœtus ) , n ' a pas pu t r a n c h e r dé f in i t ivement ces 

ques t i ons . C 'es t n o r m a l , n o t a m m e n t à ra i son de sa compos i t ion , qu i a é té 

voulue p lura l i s te pa r le p rés iden t M i t t e r r a n d lorsqu ' i l a c réé le comi té . 

D i re que « l ' e m b r y o n doit ê t r e reconnu comme une p e r s o n n e h u m a i n e 

potentielle» ( p r e m i e r avis du comi t é en 1984, conf i rmé p a r la su i te) ne 
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résout pas le p r o b l è m e , car un ê t r e r econnu c o m m e po ten t i e l n 'es t pas 

n é c e s s a i r e m e n t un ê t r e , et p e u t - ê t r e , a contrario, n ' en est pas un . Q u a n t à 

la vie, et donc à son c o m m e n c e m e n t , chacun s 'en fait sa p rop re concep t ion 

(voir l'avis n" 5 du comi t é , de 1985). O n p o u r r a i t s e u l e m e n t d é d u i r e de 

ce t t e posi t ion qu' i l y a p e u t - ê t r e un droi t d ' u n e p e r s o n n e po ten t i e l l e à 

u n e vie po ten t i e l l e , mais de la po ten t i a l i t é à l 'cffectivité il y a, p o u r le 

j u r i s t e , un pas i m p o r t a n t . 

6. Ce qu i est vra i pour les ins tances é t h i q u e s d ' un E ta t c o m m e l 'Eta t 

d é f e n d e u r est vrai auss i au p lan i n t e r n a t i o n a l . L ' a r r ê t r appe l le à jus te 

t i t r e q u e la C o n v e n t i o n d ' O v i e d o sur les d ro i t s de l ' h o m m e et la b iomé

decine (é laborée clans le c ad re du Consei l de l 'Europe et s ignée en 1997) 

ne définit pas ce qu ' e s t u n e p e r s o n n e . O n peu t a jou te r que la Conven t i on 

d ' O v i e d o ne d o n n e pas d a v a n t a g e u n e déf ini t ion de l ' ê t re h u m a i n , don t 

elle consac re p o u r t a n t la d ign i t é , l ' iden t i t é , la p r i m a u t é , l ' in té rê t , le bien. 

Et elle ne par le pas des d é b u t s de la vie. 

7. Q u e l ' é th ique soit i m p u i s s a n t e en l 'é ta t ac tue l à d é g a g e r un 

consensus sur les t e r m e s de p e r s o n n e et de dro i t à la vie, cela 

empêche- t - i l que le droi t les déf in isse? J e ne le pense pas . Le t ravai l du 

j u r i s t e , en pa r t i cu l i e r du j u g e , et s i n g u l i è r e m e n t d 'un j u g e des d ro i t s de 

l ' h o m m e , impl ique de d é g a g e r des notions - not ions a u t o n o m e s s'il le 

faut, no t r e C o u r ne s 'en est j ama i s pr ivée - qui c o r r e s p o n d e n t à des m o t s 

ou express ions figurant d a n s le t ex t e de ré fé rence (pour elle, la Conven 

tion et ses Pro toco les ) . C e q u e la C o u r , dès le d é b u t , a fait pour les «d ro i t s 

et obl igat ions de c a r a c t è r e civil», la « m a t i è r e p é n a l e » , le « t r i b u n a l » , 

pou rquo i ne le ferait-elle pas pour la « p e r s o n n e » ou le «dro i t à la v ie» 

(que la C o n v e n t i o n e u r o p é e n n e des Dro i t s de l ' H o m m e ne définit p a s ) , 

m ê m e s'il s 'agit de concep t s ph i losophiques et non t e c h n i q u e s ? 

8. Et d ' a i l l eurs , d a n s le d o m a i n e de l 'ar t icle 2, elle l'a déjà fait, 

au moins pour le d ro i t à la vie. P a r e x e m p l e en i m p o s a n t aux E t a t s 

des obl igat ions posi t ives de p ro tec t ion de la vie h u m a i n e . O u bien en 

cons idé ran t q u e , d a n s des c i rcons tances excep t ionne l l es , des ac tes po t en 

t i e l l emen t m e u r t r i e r s de la pa r t d ' a g e n t s de l 'Eta t peuven t condu i re 

au c o n s t a t de v io la t ion de l 'ar t ic le 2. L a j u r i s p r u d e n c e a donc é t e n d u , 

s inon la not ion de vie, du moins celles de droi t à la vie ou d ' a t t e i n t e à 

la vie. 

9. Pa r con t r e , on ne peu t pas , j e crois, s 'en t i r e r pa r l ' é chappa to i re 

c o m m o d e selon laquel le M"" Vo, qu i est une p e r s o n n e , avai t u n droi t à la 

vie (de son enfan t à n a î t r e ) . Il es t vrai q u e la j u r i s p r u d e n c e a é la rg i la 

no t ion de victime, pa r e x e m p l e en a d m e t t a n t q u ' u n neveu est recevablc à 

a l l éguer que l 'ar t ic le 2 a é té viole à ra i son du m e u r t r e de son oncle ( a r r ê t 

Yasa c. Turquie du 2 s e p t e m b r e 1998, Recueil des arrêts et décisions 1998-VI). 

Mais ici il s 'agit du dro i t invoqué à la vie d ' un enfant non né , et ce type de 

p r é c é d e n t s ne peu t s ' app l iquer au cas de la r e q u é r a n t e q u e si on a d m e t 

q u e l 'enfant non né a l u i - m ê m e un droi t à la vie : pour qu 'e l l e soit v ic t ime 
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au sens de l 'ar t icle 34 de la C o n v e n t i o n , encore faut-il q u e Mme V o le soit 

de la viola t ion d ' un droi t r e c o n n u p a r celle-ci, quod est demonstrandum. 

10. Il me semble p r é c i s é m e n t q u e la C o m m i s s i o n et la C o u r se sont 

déjà p lacées d a n s l 'hypothèse où l 'ar t icle 2 est appl icable à l 'enfant 

à n a î t r e (sans avoir affirmé pour a u t a n t que l 'enfant à n a î t r e est une 

p e r s o n n e ) . Elles on t en effet conclu, à p lus ieurs repr i ses , q u e , m ê m e si 

elles n ' ava ien t pas à t r a n c h e r ce t t e ques t ion d 'appl icabi l i té , il n 'y avai t de 

t ou t e façon pas en l 'espèce de violat ion de l 'ar t ic le 2, pa r e x e m p l e d a n s un 

cas d ' i n t e r r u p t i o n de grossesse conforme à la loi, «celle-ci m é n a g e a n t un 

j u s t e équi l ibre e n t r e les i n t é r ê t s de la f e m m e et la nécess i té d ' a s su re r 

la protection du fœtus » (voir la décis ion Boso c. Italie, n" 50490/99, C E D H 

2002-VII, c i tée d a n s l ' a r rê t , mais aussi , en des t e r m e s moins nets , 

la décision de la C o m m i s s i o n du 19 m a i 1992 d a n s l 'affaire, é g a l e m e n t 

c i t é e , / / , c. Norvège, n" 17004/90, Décis ions et r a p p o r t s 73). Si l 'ar t icle 2 

avait é té j u g é r a d i c a l e m e n t inappl icable , il a u r a i t é té inut i le - et c'est 

vra i aussi en l 'espèce - de se poser la ques t ion de la p ro tec t ion du fœtus 

et de la violat ion de l 'ar t icle 2 ; et de mot ive r de ce t t e façon la non-

violat ion de ce t t e d isposi t ion. 

11. O n peu t se t o u r n e r vers le dro i t d e l 'E ta t dé fendeur , non qu ' i l soit 

un modè l e à impose r aux a u t r e s , ma i s pa rce qu' i l est d i r e c t e m e n t en cause 

d a n s la p r é s e n t e affaire. O r le Conse i l d 'E t a t , dès 1990, a j u g é q u e la loi 

f rançaise re la t ive à l ' i n t e r rup t i on vo lon ta i re de grossesse (FVG) (que le 

Consei l cons t i t u t ionne l , pa r sa décis ion n" 74-54 D C du 15 j a n v i e r 1975, 

avait déc la rée non c o n t r a i r e à la C o n s t i t u t i o n , tou t en cons idé ran t qu'i l 

ne lui a p p a r t e n a i t pas d ' e x a m i n e r sa conformi té à la Conven t ion ) n ' é ta i t 

pas incompa t ib l e avec l 'ar t icle 2 de la C o n v e n t i o n , pas plus qu 'avec 

l 'ar t icle 6 du Pac te i n t e r n a t i o n a l re la t i f aux d ro i t s civils et pol i t iques (qui 

s t i p u l e : «Le droi t à la vie est i n h é r e n t à la p e r s o n n e h u m a i n e . Ce droit 

doit ê t r e p ro tégé pa r la lo i . . .») ; s u r t o u t , le Consei l d 'E t a t a ainsi admis 

sans a m b i g u ï t é , fût-ce de façon impl ic i te , q u e c e t t e loi e n t r a i t d a n s le 

c h a m p d ' app l ica t ion de l 'ar t icle 2 (voir sa décis ion du 21 d é c e m b r e 1990, 

C o n f é d é r a t i o n na t i ona l e des associa t ions famil ia les ca tho l iques , publ iée 

au Recuei l , p . 369, avec les conclusions de B e r n a r d St i rn , qui Péc la i ren t ) . 

12. Soit dit en pas san t , ce t te ju r i sp rudence , qui é m a n e de la plus hau te 

jur id ic t ion admin i s t r a t ive française , m o n t r e bien, m e semble-t- i l , q u ' u n e 

décision de no t re C o u r af f i rmant sans a m b a g e s que la «fin de v ie» d 'un 

enfant à na î t r e ressor t i t au c h a m p de l 'art icle 2 de la Conven t ion ne m e n a 

cera i t en r ien, au moins d a n s leur pr incipe , les législat ions na t iona les qui , 

dans de t rès n o m b r e u x pays d 'Europe , a d m e t t e n t , sous ce r t a ines condit ions 

bien e n t e n d u , la licéité de l ' i n te r rup t ion volonta i re de grossesse. D a n s de 

n o m b r e u x E ta t s e u r o p é e n s , ces législat ions ont d 'a i l leurs é té jugées 

conformes à la Cons t i t u t i on na t iona l e , voire à l 'art icle 2 de la Conven

t ion. C 'es t ainsi ce q u ' a j u g é en 1983 la C o u r s u p r ê m e de Norvège . La 

C o u r cons t i tu t ionnel le fédérale a l l e m a n d e et le T r i b u n a l cons t i tu t ionne l 
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espagnol ont é g a l e m e n t admis que le droi t à la vie, tel qu ' i l est p ro tégé pa r 

l 'art icle 2 de la Conven t ion , peut s ' appl iquer à l ' embryon ou au fœtus (la 

ques t ion de savoir si c'est un droit absolu é tan t d i f férente) . Voilà donc des 

exemples de h a u t e s ju r id ic t ions pour lesquel les le droi t à la vie, qu ' i l soit 

énoncé par la Conven t ion e u r o p é e n n e des Dro i t s de l ' H o m m e en son 

ar t ic le 2 ou qu'i l r ésu l te de pr incipes cons t i tu t ionnels na t i onaux ayant 

le m ê m e con tenu et la m ê m e por tée , s'applique au fœtus , sans ê t re pour 

a u t a n t u n droi t absolu. Pourquo i no t re C o u r devrai t -el le ê t re plus t imide , 

elle qui r evend ique le rôle d ' une cour cons t i tu t ionne l le d a n s l 'ordre 

e u r o p é e n des droi ts de l ' h o m m e ? 

13. E v i d e m m e n t , en a f f i rmant l 'appl icabi l i té de l 'ar t ic le 2, à la l e t t r e 

ou en s u b s t a n c e , on est condu i t à se poser en toute hypothèse (et non c o m m e 

avec le p r é s e n t a r r ê t s e u l e m e n t d a n s le cas d 'espèce) la ques t i on de son 

respec t ou de sa m é c o n n a i s s a n c e . Mais , là encore , cela ne devra i t pas 

effrayer no t re C o u r . D a n s la décis ion Boso p réc i t ée , elle a m e s u r é la loi 

c r i t iquée à l ' aune d u « jus t e é q u i l i b r e » . Ce la veut bien d i r e qu 'e l le sera i t 

p a r v e n u e à une conclusion opposée si l ' appl icat ion d ' une légis lat ion a u t r e 

lui é ta i t a p p a r u e c o m m e ne m é n a g e a n t pas un équi l ib re j u s t e e n t r e la 

p ro tec t ion d u fœtus et les i n t é r ê t s de sa m è r e . P o t e n t i e l l e m e n t , elle 

cont rô le donc le respec t de l 'ar t icle 2 d a n s tous les cas où la «v ie» du 

fœtus est a t t e i n t e . 

14. D e m ê m e on p o u r r a observer q u e l 'ar t icle 2 é t a n t non dé rogcab le 

au sens de l 'ar t icle 15 de la Conven t i on il sera i t s a u g r e n u q u e la 

C o u r a d m î t qu ' i l n ' e s t pas abso lu ; ou qu' i l pût souffrir des l imi ta t ions 

impl ic i tes en d e h o r s des cas l i m i t a t i v e m e n t énoncés au second a l inéa de 

l 'ar t icle 2. Ce la mi l i t e ra i t en faveur d ' une inappl icabi l i té de cet ar t ic le au 

cas de l 'enfant à na î t r e (cas qu i n 'es t n u l l e m e n t envisagé au second 

a l inéa ) . Mais j e ne suis pas convaincu p a r ce doub le a r g u m e n t . La non-

dé rogeab i l i t é in te rd i t s e u l e m e n t aux E t a t s pa r t i e s , qu i p e u v e n t en ver tu 

de l 'ar t icle 15 se prévalo i r d 'un é t a t de g u e r r e ou d ' un a u t r e d a n g e r public 

m e n a ç a n t la vie de la na t ion pour p r e n d r e des m e s u r e s d é r o g e a n t à la 

C o n v e n t i o n , de m é c o n n a î t r e d a n s ce cas l 'ar t icle 2 : ma i s l 'hypothèse de 

l ' a t t e in t e po r t ée à l 'enfant à n a î t r e n ' a à l 'évidence r ien à voir avec ce 

type de s i tua t ions , et de c i r cons tances excep t ionne l les . P lus t r o u b l a n t sur 

le p lan logique est le r a i s o n n e m e n t fondé sur la l e t t r e m ê m e de l 'ar t icle 2. 

Mais , o u t r e que la C o u r a déjà franchi le pas (sans con t e s t e , pa r sa déci

sion Boso), on ne peu t pas d é d u i r e avec c e r t i t u d e de c e t t e l e t t r e qu 'e l le 

p roh ibe c l a i r e m e n t t o u t e i n t e r r u p t i o n de grossesse vo lon ta i re , ne se ra i t -

ce q u e pa rce que p lus ieurs E t a t s c o n t r a c t a n t s ont ratif ié sans p rob l èmes 

a p p a r e n t s la Conven t i on alors q u e leurs légis la t ions a d m e t t a i e n t déjà , 

clans c e r t a i n s cas , u n e tel le i n t e r r u p t i o n . A plus forte ra i son faut-il t en i r 

c o m p t e , d a n s le cad re d ' u n e i n t e r p r é t a t i o n évolutive de l 'ar t icle 2, du 

g r a n d n o m b r e de pays e u r o p é e n s qu i , d a n s les a n n é e s 70, ont adop té des 

lois to lé ran t l 'fVG tout en l ' e n c a d r a n t s t r i c t e m e n t . 
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15. Sur le p lan des effets po ten t i e l s de l 'appl icabi l i té de l 'ar t ic le 2, 

on p o u r r a p e u t - ê t r e objec ter à l ' inverse q u e la p r é s e n t e hypo thèse se 

d i s t ingue de 1TVG, et q u ' u n e a t t e i n t e fatale au fœtus r é s u l t a n t d 'une 

faute médica le , ou de tou te a u t r e négl igence ou i m p r u d e n c e , est diffé

r e n t e d ' une cessa t ion de la grossesse voulue pa r la m è r e e l l e -même , 

p lacée d a n s une s i tua t ion de d é t r e s s e . A u t r e m e n t dit, ceux et celles 

qu i , au nom de la l iber té de la f e m m e , dé f enden t le pr inc ipe d e 1TVG 

p o u r r a i e n t c r a i n d r e que la r econna i s sance d e l 'appl icabi l i té de l 'ar t icle 2 

ne m e n a c e i n d i r e c t e m e n t ces légis la t ions . Il est exact q u e l ' « a m e n d e m c n t 

G a r r a u d » m e n t i o n n é d a n s l ' a r rê t , finalement r e t i r é du déba t au Par le 

m e n t , a susci té en F r a n c e u n e vive opposi t ion, en pa r t i cu l i e r (mais pas 

s e u l e m e n t ) de la p a r t des p a r t i s a n s de la loi sur l ' IVG, j u s t e m e n t pour 

ce t t e raison (car il visait à i n s t i t ue r u n déli t d ' i n t e r r u p t i o n involonta i re 

de grossesse) . 

16. Mais j e ne crois pas que ces c r a in t e s soient l é g i t i m e m e n t jus t i f iées , 

ne sera i t -ce q u e pa rce q u e , p r é c i s é m e n t , une f e m m e qui pe rd son enfant à 

na î t r e con t re sa volonté et con t r e ses e s p é r a n c e s de m a t e r n i t é est dans 

une s i tua t ion r a d i c a l e m e n t d i f férente de celle qui se rés igne - fût-ce, 

pour elle aussi , d a n s la souffrance et d a n s le deui l - à d e m a n d e r q u e l'on 

m e t t e fin à sa grossesse . D e tou t e façon, ce n 'es t pas u n e décision ju r id ique 

( l ' appl icabi l i té , ou non, de l 'ar t ic le 2 de la Conven t ion ) qu i r é s o u d r a les 

con t roverses é t h i q u e s , et encore moins qu i jus t i f i e ra des choix pol i t iques 

de société . En o u t r e , d a n s la m e s u r e où l ' a r rê t Vo c. France n ' ex ige pas - et 

j e suis d 'accord - u n e p ro tec t ion pénale con t r e le r i sque de p e r t e du fœtus , 

il ne plaide pas , en tout é t a t de cause , en faveur de la péna l i s a t ion de 

l ' i n t e r rup t ion involonta i re de grossesse . 

17. Bref, j e ne vois a u c u n e ra ison conva incan t e en droi t , ni a u c u n e 

cons idé ra t ion décisive d ' o p p o r t u n i t é , qu i puisse me condu i re à pense r 

q u e l 'ar t icle 2, ici, devra i t ne pas s ' app l iquer . Sur un plan g é n é r a l , j e crois 

( c o m m e p lus ieurs h a u t e s ju r id i c t ions en Eu rope ) qu' i l y a bien une vie 

avant la na i ssance , au sens de l 'ar t icle 2, q u e la loi doit donc la p ro tége r , 

et que si le l ég is la teur na t iona l cons idère q u e ce t t e p ro tec t ion ne peu t pas 

ê t r e abso lue , il ne peu t y dé roge r , p a r t i c u l i è r e m e n t en cas d ' i n t e r r u p t i o n 

vo lon ta i re de grossesse , q u ' e n e n c a d r a n t ce t t e dé roga t ion et en lui 

d o n n a n t une po r t ée res t r ic t ive . Q u a n t au cas concre t de M""' Vo, les 

c i r cons tances mi l i t en t a fortiori en faveur de l 'appl icabi l i té de l 'ar t ic le 2, 

pu i sque la grossesse é ta i t de six mois (faut-il r a p p e l e r - à t i t r e p u r e m e n t 

i n d i c a t i f - q u ' a u x yeux de la C o u r cons t i tu t ionne l l e fédérale a l l e m a n d e la 

vie c o m m e n c e au bout de q u a t o r z e j o u r s de g e s t a t i o n ? ) , q u e le fœtus avait 

d e fortes chances de n a î t r e viable et qu ' en f in c 'est m a n i f e s t e m e n t u n e 

faute qu i a mis fin à la grossesse , c o n t r e la volonté de la r e q u é r a n t e . 

18. J e n 'ai r ien d ' a u t r e à d i re , ca r pour ce qui est de la non-violat ion de 

l 'ar t icle 2, l ' a r rê t , avec q u e l q u e s n u a n c e s m i n e u r e s , e x p r i m e u n e opinion 

q u e j e p a r t a g e . 
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E L'obligation positive de la F rance de p r o t é g e r la vie des enfants à 

na î t r e con t re des homic ides involonta i res , c 'es t-à-dire des ac t ions p a r 

négl igence qui p e u v e n t cause r la mor t de l 'enfant , ne sera r empl i e que s'il 

y a d a n s le droi t français des p rocédures effectives p e r m e t t a n t de p réven i r 

la répé t i t ion de telles négl igences . Sur ce point j e ne peux pas suivre la 

major i té selon laquel le u n e seule act ion en responsabi l i té admin i s t r a t i ve 

devan t le j u g e a d m i n i s t r a t i f (faute a l léguée du médec in hospi ta l ier ) offre 

une p ro tec t ion effective et suffisante à l 'enfant à na î t r e con t re des négli

gences médica les . C o m m e cela a é té soul igné d a n s l 'opinion p a r t i e l l e m e n t 

d iss idente des j u g e s Rozakis , Bonello et S t r âzn ickâ dans l'affaire Calvelli 

et Ciglio c. Italie ( [ G C ] , n" 32967/96, C E D H 2002-1), des act ions pour 

d o m m a g e s ma té r i e l s et m ê m e m o r a u x ne co r r e sponden t pas d a n s tou tes 

les c i rcons tances aux i n t é r ê t s de p ro tec t ion de la vie d a n s l 'hypothèse d ' u n e 

a t t e i n t e involonta i re , su r tou t , c o m m e en l 'espèce, dans le cas d 'une m è r e 

qui a p e r d u son enfant à cause de la négl igence d ' un médec in . M ê m e si j ' a i 

admis le r é su l t a t dans l 'affaire Calvelli et Ciglio, qui reposai t sur le fait q u e 

les r e q u é r a n t s ava ien t accep té une i n d e m n i t é pa r un r è g l e m e n t amiab le , il 

y avait là q u a n d m ê m e u n e p rocédure pénale qui ne fut pas con t inuée en 

raison de la p rescr ip t ion du dél i t . 

Ce n 'es t pas u n e ques t i on de vengeance qui fait p e n s e r à la p ro tec t ion 

péna l e , mais p lu tô t la q u e s t i o n de la p réven t ion . C 'es t en géné ra l pa r le 

droi t péna l q u e la société me t en g a r d e de la façon la plus explici te et 

s t r ic te les m e m b r e s de la société cl qu 'e l le soul igne les va leurs à p r o t é g e r 

p r i n c i p a l e m e n t . La vie, qu i est une des va leurs s inon la va leu r p r inc ipa le 

de la C o n v e n t i o n (Streletz, Kessler et Krenz c. Allemagne [ G C ] , n"" 34044/96, 

35532/97 et 44801/98 , §§ 92-94, C E D H 2001-11, et McCann et autres 

c. Royaume-Uni, a r r ê t du 27 s e p t e m b r e 1995, série A n" 324, pp. 45-46, 

§ 147), d e m a n d e en pr inc ipe u n e p ro tec t ion péna le pour ê t r e suffisam

m e n t a s su rée et p r o t é g é e . Des responsab i l i t é s pécun ia i r e s pa r la voie d e 

l ' i ndemnisa t ion n ' e n t r e n t q u ' e n d e u x i è m e l igne d a n s c e t t e échel le de 

p ro tec t ion . En o u t r e , les h ô p i t a u x et les médec ins sont n o r m a l e m e n t 

a s su ré s con t r e de tels r i sques , ce qu i d i m i n u e encore plus la « p r e s s i o n » 

sur eux . 

2. O n pour ra i t pense r q u ' u n e sanc t ion discipl inaire con t r e un médec in 

peut ê t r e cons idérée c o m m e équiva lan t à u n e sanc t ion péna le d a n s 

ce r t a ines s i tua t ions . Des m e s u r e s discipl inaires ont é té envisagées c o m m e 

u n e a u t r e solut ion pour p réven i r ces négl igences d a n s l 'affaire Calvelli et 

Ciglio (a r rê t p réc i té , § 51). Mais il est é g a l e m e n t clair q u ' u n e sanc t ion 

discipl inaire , aussi pénible qu 'e l le puisse ê t r e sur le p lan profess ionnel , 

n ' équ ivau t pas à u n e dévalor isa t ion géné ra l e (Unwerturleil). Elle est sou-
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mise à des condi t ions tou t à fait spécifiques de la profession (contrôle 

i n t e rne professionnel) et ne rempl i t pas en géné ra l les condi t ions de la 

p réven t ion nécessa i re p o u r u n e va leur aussi i m p o r t a n t e q u e la vie. N é a n 

moins , on doit se d e m a n d e r si dans la p r é s e n t e affaire une sanct ion 

discipl inaire pour une faute aussi grave au ra i t pu se révéler suffisante 

pour c e t t e p réven t ion . C a r j u s t e m e n t le p r o b l è m e est là, pa rce q u e les 

au to r i t é s n 'ont j a m a i s in t rodu i t u n e telle p r o c é d u r e discipl inaire con t re le 

médec in . P o u r u n e faute auss i grave q u e celle du doc teu r G., au moins une 

telle p rocédure discipl inaire avec une m e s u r e a d é q u a t e a u r a i t pu d o n n e r 

au corps médica l le s ignal voulu pour p réven i r la r épé t i t i on de tels 

é v é n e m e n t s t r ag iques . Il ne me semble pas nécessa i re de d i re qu' i l faut 

une loi péna le en F r a n c e . Mais il faut en tout cas une p r a t i q u e discipli

na i re s t r ic te afin de r empl i r les exigences d 'une p ro tec t ion effective de la 

vie des enfan t s à na î t r e . A m o n avis il n 'y avai t donc pas u n e pro tec t ion 

effective. 

3. P o u r a r r ive r à ce t t e conclus ion il me semble devoir c o n s t a t e r que 

l 'ar t icle 2 s ' app l ique à la vie de l 'enfant à n a î t r e . J e suis disposé à 

a c c e p t e r qu ' i l y a des différences admiss ib les du niveau de pro tec t ion 

e n t r e l ' embryon et l 'enfant né . Mais cela ne m è n e n é a n m o i n s pas à la 

conclusion (voir le p a r a g r a p h e 85 de l ' a r r ê t ) qu ' i l n 'es t pas possible de 

r é p o n d r e in abslracto à la ques t i on de savoir si l ' embryon à n a î t r e est une 

p e r s o n n e aux fins de l 'a r t ic le 2 de la Conven t i on . T o u t e la j u r i sp rudence 

de la C o u r c o m m e les décis ions de la Commis s ion (voir les pa ra 

g r a p h e s 75-80) r eposen t sur un a r g u m e n t « s u p p o s a n t q u e » (in eventu). 

D é s o r m a i s , ce n 'es t p lus u n e ques t i on d ' économie de p r o c é d u r e qui 

nécess i te d 'év i te r une r éponse c la i re . En p lus , le p r o b l è m e de la p ro tec

t ion de l ' embryon d a n s le c a d r e de la C o n v e n t i o n ne peu t pas ê t r e résolu 

s e u l e m e n t à t r ave r s la p ro t ec t i on de la vie de la m è r e . L ' embryon et la 

m è r e é t a n t deux « ê t r e s h u m a i n s » d i f férents , c o m m e le m o n t r e ce t t e 

affaire, ils ont besoin d ' ê t r e p r o t é g é s c h a c u n s é p a r é m e n t . 

4. La Conven t i on de V i e n n e sur le droi t des t r a i t é s (ar t ic le 31 § 1) 

d e m a n d e de p r e n d r e c o m m e base d ' i n t e r p r é t a t i o n le sens o rd ina i r e à 

a t t r i b u e r aux t e r m e s du t r a i t é d a n s le con t ex t e et à la l u m i è r e de son 

objet et de son bu t . Le sens o r d i n a i r e ne peu t ê t r e compr i s q u e dans 

l ' ensemble du t ex t e . La no t ion de « t o u t e p e r s o n n e » (everyone) a é té 

p e r ç u e d a n s l 'h is toire j u r i d i q u e c o m m e eng loban t aussi l ' ê t re h u m a i n 

dans la phase a n t é r i e u r e à la na issance et , s u r t o u t , la not ion de «vie» 

s ' é tend à t ou t e vie h u m a i n e qu i c o m m e n c e avec la concept ion , c 'est-à-

d i re avec le m o m e n t où se développe une existence indépendante, et qui finit 

avec la m o r t , la na issance n ' é t a n t q u ' u n e é t a p e de ce d é v e l o p p e m e n t . 

La s t r u c t u r e de l 'ar t icle 2 et , en par t i cu l i e r , les excep t ions du second 

p a r a g r a p h e s e m b l e n t i nd ique r q u e seules les p e r s o n n e s déjà nées sont 

visées et q u ' e n plus seules ces p e r s o n n e s p e u v e n t ê t r e cons idérées 

c o m m e po r t euse s des d ro i t s de la Conven t ion . D a n s le « b u t » de la 
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C o n v e n t i o n d ' a s s u r e r u n e p ro tec t ion é t e n d u e , u n e tel le a r g u m e n t a t i o n ne 

s e m b l e pas c o n t r a i g n a n t e . D ' abord le fœtus peu t ê t r e visé c o m m e objet de 

p ro t ec t ion , s u r t o u t d a n s le c ad re de l 'ar t ic le 8 § 2 (voir l ' a r rê t Odièvre 

c. France [ G C ] , n" 42326/98 , § 45 , C E D H 2003-111). En plus, la p r a t i q u e de 

la C o m m i s s i o n et de la C o u r con t i en t des ind ica t ions selon lesquel les 

l 'ar t ic le 2 est appl icable à l 'enfant à n a î t r e . D a n s t ou t e s les affaires où 

ce t t e ques t i on a é té t r a n c h é e , la C o m m i s s i o n et la C o u r ont déve loppé 

u n e concep t ion de l imi t a t ion impl ic i te ou de j u s t e équi l ibre e n t r e les 

i n t é r ê t s de la société et ceux de l ' individu, soit de la m è r e soit de l 'enfant 

à n a î t r e . C e r t e s , ces cons idé ra t ions ont é té d é g a g é e s en re la t ion avec des 

r é g l e m e n t a t i o n s c o n c e r n a n t l ' i n t e r r u p t i o n vo lon ta i re de grossesse et non 

l ' i n t e r rup t i on involonta i re . Mais il est clair q u e t ou t e s ces cons idé ra t ions 

n ' a u r a i e n t pas é té nécessa i res si les o r g a n e s de la C o n v e n t i o n ava ien t dès 

le d é b u t é té d'avis que l 'ar t icle 2 ne pour ra i t pas s ' app l ique r à l 'enfant 

à n a î t r e . M ê m e si f o r m e l l e m e n t la C o m m i s s i o n et la C o u r ont laissé la 

ques t i on ouve r t e , un tel édifice j u r i d i q u e prouve q u e les deux ins t i tu t ions 

é t a i en t encl ines à suivre le sens o r d i n a i r e de la «vie h u m a i n e » et aussi de 

« t o u t e p e r s o n n e » p lu tô t q u e l ' au t r e sens . 

De m ê m e , la p r a t i q u e des E t a t s c o n t r a c t a n t s , qui ont eu q u a s i m e n t 

tous des p r o b l è m e s cons t i t u t i onne l s avec leur r é g l e m e n t a t i o n de l 'avor te-

m e n t , c 'es t -à-dire de l ' i n t e r r u p t i o n vo lon ta i re de grossesse , m o n t r e bien 

q u e la p ro tec t ion de la vie h u m a i n e s ' é tend en p r inc ipe auss i au fœtus . 

Les règles spécif iques pour I ' avo r t cmen t vo lon ta i re n ' a u r a i e n t pas é té 

nécessa i res si le fœtus n 'avai t pas eu de vie à p r o t é g e r et é t a i t soumis 

c o m p l è t e m e n t j u s q u ' à la na issance à la volonté i l l imitée de la f e m m e 

ence in t e . P r e s q u e tous les E t a t s c o n t r a c t a n t s ont eu des p r o b l è m e s pa rce 

q u e , en pr inc ipe , d ' a p r è s l eur dro i t cons t i t u t ionne l la p ro tec t ion de la vie 

s ' é tend auss i à la p h a s e a n t é r i e u r e à la na i s sance . 

5. Il est évident q u e les d iscuss ions sur la p ro tec t ion g é n é t i q u e dans 

p lus ieurs des convent ions r é c e n t e s et aussi l ' in te rd ic t ion du c lonage 

r ep roduc t i f des « ê t r e s h u m a i n s » d a n s la C h a r t e des d ro i t s fonda

m e n t a u x de l 'Union e u r o p é e n n e (ar t ic le 3 § 2, d e r n i e r a l inéa) p a r t e n t de 

l ' idée que la p ro tec t ion de la vie s ' é t end à l 'ê t re h u m a i n d a n s sa phase 

in i t ia le . La Conven t ion , conçue c o m m e un i n s t r u m e n t vivant qui doit 

ê t r e i n t e r p r é t é selon les condi t ions ac tue l les de la société , doi t p r e n d r e 

en cons idé ra t ion un tel d é v e l o p p e m e n t qu i ne peu t q u e conf i rmer le sens 

o rd ina i r e d ' a p r è s l 'ar t icle 32 de la Conven t i on de V i e n n e . 

M ê m e si on suppose q u e le sens o rd ina i r e de la «vie h u m a i n e » 

d a n s l 'ar t ic le 2 de la C o n v e n t i o n n ' es t pas t ou t à fait clair et se p r ê t e à 

des i n t e r p r é t a t i o n s d ive rgen te s , les ex igences de p ro t ec t i on de la vie 

h u m a i n e d e m a n d e n t u n e p ro tec t ion plus é t e n d u e s u r t o u t en vue des 

moyens de m a n i p u l a t i o n g é n é t i q u e et de la p roduc t ion i l l imi tée d ' e m 

bryons pour des bu t s d ivers . L ' i n t e r p r é t a t i o n de l 'ar t ic le 2 doit évoluer 

selon ces d é v e l o p p e m e n t s et ex igences et p e r m e t t r e de r é p o n d r e aux 
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vrais d a n g e r s ac tue ls p o u r la vie h u m a i n e . U n e l imi te d ' u n e telle in te r 

p r é t a t i o n d y n a m i q u e doi t p r e n d r e en cons idé ra t ion la re la t ion e n t r e la 

vie née et la vie pas encore née , c 'es t -à-di re qu ' i l ne sera i t pas admiss ib le 

de p r o t é g e r le fœtus au d é t r i m e n t de sa m è r e . 

6. Le fait que p lus ieurs ar t ic les de la Conven t i on c o n t i e n n e n t des 

g a r a n t i e s qui pa r leur n a t u r e ne peuven t s ' é t end re q u ' à des pe r sonnes 

déjà nées n 'es t pas un a r g u m e n t suscept ib le de m e t t r e en cause ce résul 

ta t . En effet, si le c h a m p d ' app l i ca t ion de ces a r t ic les p a r leur n a t u r e 

ne peu t s ' é t e n d r e q u ' à des p e r s o n n e s phys iques ou m o r a l e s , ou à des 

pe r sonnes phys iques déjà nées ou adu l t e s , il n 'es t pas exclu q u e d ' a u t r e s 

disposi t ions c o m m e la p r e m i è r e ph ra se de l 'ar t icle 2 ne pu i ssen t pas 

inclure u n e p ro t ec t i on de la vie d a n s la phase init iale de l ' ê t re h u m a i n . 

7. Il faut soul igner q u e la p r é s e n t e affaire n ' a r ien à voir avec la 

r é g l e m e n t a t i o n de l ' i n t e r rup t i on vo lon ta i re de grossesse . Il s 'agit là d 'une 

a u t r e ques t i on qui se d i s t ingue f o n d a m e n t a l e m e n t de t ou t e s les ingé

rences con t r e la volonté de la m è r e d a n s la vie et le b i en -ê t r e de son 

enfant . N o t r e affaire c o n c e r n e des infract ions c o m m i s e s p a r des t iers 

con t re la vie d u fœtus , s inon celle de la m è r e , t and i s q u e P a v o r t e m e n t 

vo lonta i re conce rne u n i q u e m e n t les r e l a t ions e n t r e l ' enfant et la m è r e 

et la q u e s t i o n de la p ro t ec t i on des deux pa r l 'E ta t . L 'appl icabi l i té de 

l 'ar t icle 2 à la vie h u m a i n e avant la na i s sance p eu t , c e r t e s , avoir des 

répercuss ions sur la r é g l e m e n t a t i o n de l ' i n t e r r u p t i o n vo lon ta i re de 

grossesse , mais ces conséquences ne d o n n e n t pas un a r g u m e n t con t re 

l 'applicabi l i té de l 'ar t icle 2. Au c o n t r a i r e . 

En plus , il n 'es t pas nécessa i re d a n s ce t t e affaire de s t a t u e r su r la 

ques t ion de savoir q u a n d la vie c o m m e n c e . O n a c o n s t a t é q u e le fœtus de 

la v ingt et u n i è m e s e m a i n e é ta i t viable , b ien q u e j e croie q u e la no t ion de 

la viabi l i té ne p e u t pas l imi t e r l 'obl igat ion posit ive de l 'E ta t de p r o t é g e r 

l 'enfant à n a î t r e con t r e les i ngé rences et les nég l igences des médec ins . 

8. Il ne peu t pas ex is te r u n e m a r g e d ' app réc i a t i on pour r é p o n d r e à la 

ques t i on de savoir si l ' a r t ic le 2 est appl icable . U n e c e r t a i n e l a t i t u d e est à 

mon avis possible d a n s le cad re des m e s u r e s pr ises p o u r r e m p l i r l'obli

ga t ion posit ive décou lan t de l 'appl icabi l i té de l 'ar t icle 2, ma i s on ne peut 

pas r e s t r e i n d r e l 'appl icabi l i té de cet a r t ic le p a r ré fé rence à u n e m a r g e 

d ' app réc i a t ion . La ques t i on de l ' i n t e r p r é t a t i o n ou de l 'appl icabi l i té de 

l 'ar t icle 2 (droit absolu) ne peu t pas d é p e n d r e d ' une m a r g e d ' appréc ia 

t ion. S'il est appl icab le , seule la conséquence p e u t ê t re rég ie pa r u n e telle 

m a r g e . 

9. E t a n t donné que l 'ar t ic le 2 est appl icable à l ' ê t re h u m a i n dès avant 

sa na i s sance , i n t e r p r é t a t i o n qui me semble aussi conforme au développe

m e n t de la C h a r t e des dro i t s f o n d a m e n t a u x de l 'Un ion e u r o p é e n n e , et 

é t a n t d o n n é q u e la p ro t ec t i on du fœtus c o n t r e des i ngé rences de t ie rs pa r 

négl igence n ' es t pas suff isante en F r a n c e , j ' a r r i v e à la conclus ion qu ' i l y a 

eu viola t ion de l 'ar t icle 2 de la Conven t i on . Q u a n t aux m e s u r e s spécif iques 
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p o u r r e m p l i r ce t t e obl igat ion posi t ive, il revient à l 'E ta t d é f e n d e u r de 

p r e n d r e , soit en a d o p t a n t des m e s u r e s d isc ip l ina i res s t r i c tes , soit 

p révoyan t une p ro tec t ion péna l e (homicide invo lon ta i re ) . 
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O P I N I O N D I S S I D E N T E D E M M T L A J U G E M U L A R O N I , 

À L A Q U E L L E D É C L A R E S E R A L L I E R 

M M R L A J U G E S T R A Z N I C K Â 

J e ne peux pas m e ra l l ie r à la conclusion de la ma jo r i t é , lorsqu 'e l le 

e s t ime qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 2 de la Conven t ion , la 

r e q u é r a n t e ayan t d isposé de la possibi l i té d ' e n g a g e r une act ion en 

responsab i l i t é con t r e l ' a d m i n i s t r a t i o n à ra ison du fait i m p u t é au médec in 

hosp i ta l ie r ( p a r a g r a p h e 91 de l ' a r r ê t ) . F a u t e pour elle d 'avoir engagé une 

telle act ion, il n 'y a u r a i t donc pas eu violat ion de l 'ar t ic le 2. 

J e suis d 'accord avec la major i t é q u a n d elle sou t ien t qu ' i l faut se 

d e m a n d e r «si la p ro tec t ion j u r i d i q u e offerte p a r la F r a n c e à la r equé 

r a n t e , p a r r a p p o r t à la p e r t e de l 'enfant à n a î t r e qu 'e l l e po r t a i t , sat is

faisait aux ex igences p rocédu ra l e s i n h é r e n t e s à l 'ar t icle 2 de la Conven

t i on» ( p a r a g r a p h e 85 de l ' a r rê t ) et q u a n d elle rappe l le q u e « la p r e m i è r e 

ph ra se de l 'ar t icle 2, qu i se place p a r m i les a r t ic les p r i m o r d i a u x de la 

Conven t ion en ce qu ' i l consacre l 'une des va leurs f o n d a m e n t a l e s des 

sociétés d é m o c r a t i q u e s qu i fo rmen t le Consei l de l 'Eu rope (McCann et 

autres c. Royaume-Uni, a r r ê t du 27 s e p t e m b r e 1995, sér ie A n" 324, 

pp. 45-46, § 147), impose à l 'E ta t non s e u l e m e n t de s ' abs t en i r de d o n n e r 

la m o r t « i n t e n t i o n n e l l e m e n t » , mais aussi de p r e n d r e les m e s u r e s néces

sa i res à la p ro tec t ion de la vie des p e r s o n n e s r e l evan t de sa ju r id ic t ion 

(voir p a r e x e m p l e L.C.B. c. Royaume-Uni, a r r ê t du 9 j u i n 1998, Recueil des 

arrêts et décisions 1998-III, p . 1403, § 36) » ( p a r a g r a p h e 88 de l ' a r r ê t ) . 

C e p e n d a n t , j e pa rv iens à des conclusions tout à fait d i f férentes . 

J e c o n s t a t e q u ' e n d é c e m b r e 1991, d a t e à laque l le la r e q u é r a n t e e t son 

c o m p a g n o n p o r t è r e n t p la in te en se cons t i t uan t pa r t i e civile p o u r b lessures 

involonta i res ayan t e n t r a î n é u n e incapac i té to ta le de t ravai l de moins de 

trois mois c o m m i s e s sur l ' in té ressée et p o u r homic ide c o m m i s sur son 

enfant , le Consei l d 'E t a t n 'avai t pas encore a b a n d o n n é l ' exigence d 'une 

faute lourde p o u r e n g a g e r la r e sponsab i l i t é du service hosp i ta l i e r (pa ra 

g r a p h e 57 de l ' a r rê t , observa t ions du G o u v e r n e m e n t ) . 

C e r t e s , c o m m e le relève la ma jo r i t é , la r e q u é r a n t e a u r a i t pu essayer 

d ' e n g a g e r u n e act ion en responsab i l i t é con t re l ' a d m i n i s t r a t i o n avant la 

p resc r ip t ion de celle-ci. Mais j e m e d e m a n d e si la C o u r n 'ex ige pas t r op 

de ce t t e r e q u é r a n t e , d a n s la m e s u r e où la solut ion a d o p t é e p a r la C o u r de 

cassa t ion d a n s son a r r ê t du 30 j u i n 1999, conf i rmée ensu i t e d a n s ses a r r ê t s 

du 29 juin 2001 ( a s semblée p lén iè re ) et du 25 j u i n 2002 ( p a r a g r a p h e 2 9 d e 

l ' a r r ê t ) , é ta i t loin d ' ê t r e acquise , c o m m e en t é m o i g n e n t la j u r i sp rudence 

en sens c o n t r a i r e des cours d ' appe l , la posi t ion des avocats g é n é r a u x près 

la C o u r de cassa t ion et , enfin, la c r i t ique quas i u n a n i m e de la doc t r ine 

( p a r a g r a p h e 31 de l ' a r r ê t ) . La r e q u é r a n t e a choisi la voie péna le en 
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invoquan t les deux seuls ar t ic les suscep t ib les d ' ê t r e invoques , la possibil i té 

d ' ob t en i r ga in de cause devan t le j u g e a d m i n i s t r a t i f é t a n t d o u t e u s e . Elle 

nous dit qu ' e l l e a choisi c e t t e voie car l ' ins t ruc t ion péna l e facilite la 

d é t e r m i n a t i o n des responsab i l i t é s ( p a r a g r a p h e 50 de l ' a r r ê t ) . U n e telle 

expl ica t ion est tout à fait logique : c 'est e x a c t e m e n t ce q u e font le plus 

souvent les jus t i c iab les d a n s tous les pays qu i offrent la possibi l i té de 

choisir e n t r e la voie péna le et la voie civile ou a d m i n i s t r a t i v e . 

O n p o u r r a i t s o u t e n i r que le sy s t ème j u r i d i q u e français n'offrait à 

la r e q u é r a n t e , q u a n d les t r i s tes faits se sont dé rou l é s , a u c u n e voie de 

recours «effect ive». 

A d m e t t o n s n é a n m o i n s q u e la r e q u é r a n t e disposai t d ' une opt ion e n t r e 

la voie péna l e et la voie a d m i n i s t r a t i v e . E t a n t e n t e n d u q u e la v ic t ime ne 

peut pas p r é t e n d r e à une double i n d e m n i s a t i o n du d o m m a g e subi , il m e 

s e m b l e r a i t d i sp ropo r t i onné de r e p r o c h e r à la r e q u é r a n t e le fait de ne pas 

avoir s i m u l t a n é m e n t e n g a g é les d e u x r ecou r s . De surcro î t , cela ne sera i t 

pas confo rme à no t r e j u r i s p r u d e n c e . 

Selon la j u r i s p r u d e n c e des o r g a n e s de S t r a s b o u r g , lo rsque le r e q u é r a n t 

a la possibi l i té de choisir e n t r e p lus ieurs voies de recours , l 'ar t icle 35 doit 

ê t r e app l i qué d ' une m a n i è r e c o r r e s p o n d a n t à la réa l i t é de la s i t ua t ion 

de l ' i n té ressé , afin d e lui g a r a n t i r une p ro tec t ion efficace des dro i t s et 

l iber tés inscri ts d a n s la Conven t i on (Allgemeine Gold- und Silberscheide-

an.stalt A.G. c. Royaume-Uni, n" 9118/80, décis ion de la C o m m i s s i o n du 

9 m a r s 1983, Décis ions et r a p p o r t s (DR) 32, p. 172). Le r e q u é r a n t doit 

avoir fait un usage n o r m a l des recours i n t e r n e s v r a i s e m b l a b l e m e n t 

efficaces et suff isants . L o r s q u ' u n e voie de recours a é té e m p r u n t é e , 

l 'usage d ' une a u t r e voie don t le bu t est p r a t i q u e m e n t le m ê m e n 'es t pas 

exigé (Wójcik c. Pologne, n" 26757/95 , décis ion de la C o m m i s s i o n du 7 ju i l le t 

1997, D R 90-B, p. 2 8 ; Giinaydin c. Turquie (déc.) , n" 27526/95 , 25 avril 2002 ; 

Anagnostopoulos c. Grèce, n" 54589/00, § 32, 3 avril 2003) . P a r a i l leurs , le 

p l a ignan t doit avoir u n i q u e m e n t ut i l isé les r ecour s à la fois accessibles et 

a d é q u a t s , c 'es t -à-dire de n a t u r e à p o r t e r r e m è d e à ses griefs (Airey 

c. Irlande, a r r ê t du 9 oc tobre 1979, sér ie A n" 32, p . 11, S 19; Deweer 

c. Belgique, a r r ê t du 27 février 1980, série A n" 35, p . 16, § 29). 

E t j e me p e r m e t s de r a p p e l e r q u e , clans l 'affaire Anagnostopoulos 

préc i t ée , l 'enjeu du li t ige é ta i t un m o n t a n t de 15 000 d r a c h m e s (soit 

envi ron 44 eu ros ) , a lors qu ' i l po r t a i t su r un enfan t à n a î t r e d a n s la 

p r é s e n t e affaire. 

La major i té se réfère souvent à l ' a r r ê t Calvelli et Ciglio c. Italie ( [ G C ] , 

n" 32967/96, C E D H 2002-1). D a n s cet a r r ê t , la C o u r a dit que «si 

l ' a t t e in t e au dro i t à la vie ou à l ' i n tégr i t é phys ique n ' es t pas vo lon ta i re , 

l 'obl igat ion positive décou lan t de l 'ar t icle 2 de m e t t r e en place un 

sys t ème jud ic i a i r e efficace n 'ex ige pas n é c e s s a i r e m e n t d a n s tous les cas 

un recours de n a t u r e p é n a l e » . Elle a a jouté q u e « d a n s le c o n t e x t e spéci

fique des négl igences méd ica le s , pare i l le obl iga t ion peu t ê t r e r empl i e 
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aussi , pa r e x e m p l e , si le sys t ème j u r i d i q u e en ques t ion offre aux in té ressés 

u n r ecour s devan t les j u r id i c t ions civiles, seul ou con jo in t emen t avec un 

recours devan t les j u r id i c t ions péna l e s , aux fins d ' é t ab l i r la responsab i l i t é 

des médec ins en cause e t , le cas é c h é a n t , d ' ob ten i r l ' appl ica t ion de t ou t e 

sanc t ion civile a p p r o p r i é e , tels le v e r s e m e n t des d o m m a g e s - i n t é r ê t s et la 

publ ica t ion de l ' a r rê t . Des m e s u r e s disc ipl inai res peuven t é g a l e m e n t ê t r e 

env i sagées» (§ 51) . 

J ' e s t i m e q u e les différences e n t r e les solut ions offertes p a r les deux 

sys tèmes j u r i d i q u e s n a t i o n a u x doivent l ' e m p o r t e r sur les s imi l i tudes . 

D a n s l 'affaire Calvelli et Ciglio, les r e q u é r a n t s , r e s p e c t i v e m e n t pè r e et 

m è r e d ' un nouveau-né décédé deux j o u r s a p r è s sa na i s sance , ava ien t 

e n t a m é une act ion péna le qui pr i t fin avec la p re sc r ip t ion du délit 

d 'homic ide pa r i m p r u d e n c e r ep roché au médec in accoucheur . Mais les 

r e q u é r a n t s ava ien t pu ci ter ce d e r n i e r devan t le t r i buna l civil a p r è s le 

j u g e m e n t de c o n d a m n a t i o n du t r ibuna l péna l de p r e m i è r e in s t ance in te r 

venu sept ans ap rè s le décès du nouveau-né et , le procès civil p e n d a n t , ils 

ava ien t conclu un r è g l e m e n t avec les a s s u r e u r s du m é d e c i n et de la 

c l inique au t i t r e d u d o m m a g e subi . La C o u r a r e c o n n u q u e le sys t ème 

j u r i d i q u e i ta l ien prévoyai t des moyens effectifs de p ro tec t ion des in t é rê t s 

des r e q u é r a n t s a l t e rna t i f s à la voie péna le ( a r r ê t p réc i t é , §§ 54-55), 

p e r m e t t a n t ainsi à l 'Eta t d é f e n d e u r de s ' a cqu i t t e r de ses obl igat ions 

posit ives décou lan t de l 'ar t ic le 2 de la Conven t ion , ce qu i , à m o n avis, 

n ' e s t pas le cas d a n s c e t t e affaire. 

J e dois avouer q u e , si j ' a v a i s siégé d a n s l 'affaire Calvelli et Ciglio 

préc i t ée , j ' a u r a i s sans d o u t e p a r t a g é l 'opinion p a r t i e l l e m e n t d i ss iden te 

des j u g e s Rozakis , Bonel lo et S t r âzn ickâ . A suppose r que j ' e u s s e suivi la 

ma jo r i t é , sa conclusion ne m e p a r a î t pas p o u r a u t a n t t r a n s p o s a b l e en 

l 'espèce. D a n s l 'affaire Vo, le dé la i de prescr ip t ion de l 'ac t ion devan t le 

t r i buna l admin is t ra t i f , à l ' époque de q u a t r e ans à c o m p t e r de la consoli

da t i on du d o m m a g e , é ta i t échu q u a n d le procès péna l a pr is fin. La r e q u é 

r a n t e n ' a o b t e n u a u c u n e r é p a r a t i o n p o u r le pré judice subi , y compr i s en ce 

qui conce rne la c o n t r a v e n t i o n de b lessures involonta i res c o m m i s e s su r sa 

p e r s o n n e , c e t t e inf rac t ion ayant é té a m n i s t i é e pa r u n e loi du 3 aoû t 1995. 

J ' e n conclus q u e la p ro t ec t i on j u r i d i q u e offerte p a r la F r a n c e à la 

r e q u é r a n t e , eu é g a r d à la pe r t e de l ' enfant qu 'e l le po r t a i t , ne satisfaisait 

pas a u x exigences p r o c é d u r a l e s i n h é r e n t e s à l 'ar t ic le 2 de la Conven t ion . 

Il est évident q u e , n ' a c c e p t a n t pas le r a i s o n n e m e n t de la major i t é qui 

cons idère q u e l 'ar t icle 2 n ' a pas é té violé p o u r u n e ra i son p r o c é d u r a l e et 

qu ' i l n 'es t donc pas nécessa i re de d i re si cet a r t ic le est appl icab le , j e dois 

exp l ique r le r a i s o n n e m e n t qu i m e condui t à e s t i m e r q u e l 'ar t icle 2 est 

appl icable et qu ' i l a é t é violé. 

J u s q u ' à p r é s e n t , si les o r g a n e s de la Conven t i on on t évité de t r a n c h e r la 

ques t ion de l 'appl icabi l i té ou non de l 'ar t icle 2 aux en fan t s à n a î t r e (voir 

les p a r a g r a p h e s 75-80 de l ' a r r ê t ) , ils n 'on t pas exclu q u e le fœtus puisse 
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bénéf ic ier d ' u n e ce r t a ine p ro tec t ion au r e g a r d de la p r e m i è r e p h r a s e de 

l 'ar t ic le 2 [H. c. Norvège, n" 17004/90, décis ion de la C o m m i s s i o n du 19 m a i 

1992, D R 73, p . m;Boso c. Italie ( d é c ) , n" 50490/99, C E D H 2002-VII) . 

En p r e m i e r lieu, il convient de se r a p p e l e r q u e le t ravai l des j u g e s , 

au n iveau na t iona l ou i n t e r n a t i o n a l , n 'es t pas tou jours facile, s u r t o u t 

q u a n d les i n t e r p r é t a t i o n s possibles des t ex t e s peuven t a l ler d a n s d e u x 

sens opposés . 

Les t r a v a u x p r é p a r a t o i r e s de la C o n v e n t i o n sont m u e t s q u a n t à 

l ' é t endue des t e r m e s « p e r s o n n e s » et «v ie» et q u a n t à l ' appl icabi l i té de 

l 'ar t icle 2 avant la na i s sance . 

O r j e cons t a t e que , depu i s les a n n é e s 50, les p rog rès de la science, de la 

biologie et de la médec ine ont é té cons idé rab les , y compr i s en ce qui 

conce rne la phase a n t é r i e u r e à la na i s sance . 

De son côté , la c o m m u n a u t é po l i t ique s ' i n t e r roge au n iveau na t i ona l et 

i n t e r n a t i o n a l sur la façon la plus a p p r o p r i é e de p ro tége r , m ê m e avan t la 

na i s sance , les d ro i t s de l ' h o m m e et la d ign i t é de l ' ê t re h u m a i n de c e r t a i n e s 

app l ica t ions de la biologie et de la m é d e c i n e . 

J ' e s t i m e q u e l 'on ne peu t pas ignore r le g r a n d déba t m e n é ces d e r n i è r e s 

a n n é e s au sein des p a r l e m e n t s n a t i o n a u x sur la b ioé th ique et su r l 'oppor

t un i t é de la révision ou de l ' i n t roduc t ion de lois sur l ' ass i s tance méd ica le à 

la p roc réa t i on et au d iagnos t ic p r é n a t a l , en renforçan t les g a r a n t i e s , en 

p roh iban t des t e chn iques te l les q u e le c lonage r ep roduc t i f des ê t r e s 

h u m a i n s et en e n c a d r a n t s t r i c t e m e n t celles don t l ' i n t é rê t méd ica l est 

avé ré . 

La C o n v e n t i o n sur les d ro i t s de l ' h o m m e et la b iomédec ine , ouve r t e à la 

s i g n a t u r e à Ov iedo le 4 avril 1997 et e n t r é e en v igueur le 1" d é c e m b r e 

1999, a, q u a n t à elle, pour but de p r o t é g e r l ' ê t re h u m a i n d a n s sa d ign i té 

et son iden t i t é et de g a r a n t i r à t ou t e p e r s o n n e , sans d i s c r imina t ion , le 

respec t d e son i n t ég r i t é et de ses a u t r e s dro i t s et l iber tés f o n d a m e n t a l e s 

à l ' égard des app l ica t ions de la biologie et de la m é d e c i n e . Elle p ro t ège 

la d ign i t é de t o u t e p e r s o n n e m ê m e avan t la na i s sance et a pour souci 

pr inc ipa l d ' év i te r q u ' a u c u n e forme de r e c h e r c h e ou d ' i n t e rven t i on ne 

puisse ê t r e e n t r e p r i s e en viola t ion de la d ign i té et de l ' i den t i t é de l ' ê t re 

h u m a i n . C e t t e convent ion , b ien q u e t r è s r é c e n t e , ne définit pas non plus 

le t e r m e de « p e r s o n n e » et d i s t ingue e n t r e « p e r s o n n e » et « ê t r e h u m a i n » , 

don t , à l 'ar t ic le 2, elle aff irme la p r i m a u t é c o m m e s u i t : « L ' i n t é r ê t et 

le bien de l ' ê t re h u m a i n doivent p réva lo i r sur le seul i n t é r ê t de la société 

ou de la sc ience .» Q u a n t au p r o b l è m e de la défini t ion du t e r m e de 

« p e r s o n n e » , le r a p p o r t expl ica t i f de la Di rec t ion des affaires j u r i d i q u e s 

du Conse i l de l 'Europe i nd ique , au p a r a g r a p h e 18, q u ' « e n l ' absence 

d ' u n a n i m i t é , p a r m i les E t a t s m e m b r e s du Consei l de l 'Europe , sur la défi

n i t ion de [ce t e r m e ] , il a é té convenu de la isser au droi t i n t e r n e le soin 

éven tue l d ' a p p o r t e r les précis ions p e r t i n e n t e s aux effets de l ' appl ica t ion 

de la p r é s e n t e C o n v e n t i o n » . 
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P a r a i l leurs , j ' o b s e r v e que , d a n s ce t t e convent ion , il y a sans d o u t e des 

disposi t ions c o n c e r n a n t la phase d ' avan t na i s sance (voir p a r e x e m p l e le 

chap i t r e IV - G é n o m e h u m a i n ) . N o t r e C o u r p e u t ê t r e saisie en appl i 

ca t ion de l 'ar t ic le 29 de ce t t e conven t ion pour d o n n e r des avis consul

tatifs sur des ques t i ons j u r i d i q u e s re la t ives à son i n t e r p r é t a t i o n . A u c u n e 

res t r ic t ion à ce t t e faculté n ' a é t é p révue pa r les E t a t s c o n t r a c t a n t s d e 

façon à l imi te r la c o m p é t e n c e de no t re C o u r aux ques t i ons p o r t a n t 

u n i q u e m e n t sur les faits qu i se d é r o u l e n t a p r è s la na i s sance . 

En p résence d ' u n e sér ie de si lences ou bien de renvois , il faut tou t de 

m ê m e d o n n e r u n e r éponse à la r e q u é r a n t e . 

En d e u x i è m e lieu, j e t iens à sou l igner q u e les j u g e s doivent r e n d r e u n e 

décision sur l 'affaire conc rè t e qu i l eur est p r é s e n t é e . Ea r e q u ê t e a pour 

objet une i n t e r r u p t i o n de grossesse p rovoquée par la fau te d ' un m é d e c i n 

sur un fœtus qu i avai t e n t r e vingt et v i n g t - q u a t r e s e m a i n e s , c o n t r e la 

volonté de la m è r e . 

A ce p ropos , j ' e s t i m e q u e l 'on ne peu t pas ignore r le fait q u e l 'âge 

du fœ tus , d a n s le cas d ' e spèce , é ta i t t r ès p roche de celui de ce r t a ins 

fœtus ayan t pu survivre , ma i s é g a l e m e n t le fait q u ' a u j o u r d ' h u i , g râce aux 

p rogrès sc ient i f iques , on connaî t p r e s q u e tou t d ' un fœtus de cet âge : son 

poids, son sexe , ses d i m e n s i o n s exac t e s , ses éven tue l s m a l f o r m a t i o n s ou 

p r o b l è m e s . S'il n ' a pas encore d ' ex i s t ence i n d é p e n d a n t e de celle de la 

m è r e (mais d a n s les p r e m i è r e s a n n é e s de vie un enfan t ne peu t non plus 

survivre de façon a u t o n o m e , sans l 'a ide de q u e l q u ' u n qui s 'occupe de lui) , 

j e cons idère qu' i l est un ê t r e d is t inc t de sa m è r e . 

Si la p e r s o n n a l i t é j u r i d i q u e n ' a p p a r a î t q u ' à la na i ssance , cela ne signifie 

n u l l e m e n t , à m o n avis, q u e « le droi t de t ou t e p e r s o n n e à la vie » ne doit pas 

ê t r e r econnu et p ro t égé avant la na i s sance . C e l a me pa ra î t d ' a i l l eurs ê t r e 

un pr inc ipe p a r t a g é pa r tous les pays m e m b r e s du Conse i l de l 'Europe : les 

lois a d o p t é e s au niveau na t iona l afin de p e r m e t t r e l ' i n t e r rup t i on volon

ta i re de grossesse n ' a u r a i e n t pas é té nécessa i res si le fœtus n 'ava i t pas 

é té cons idéré c o m m e une vie à p ro t ége r . Elles r e p r é s e n t e n t donc une 

except ion à la règle de la p ro t ec t i on de la vie des pe r sonnes , et ce m ê m e 

avant la na i s sance . 

J e rappe l le q u e de t ou t e façon ce t t e affaire n ' a r ien à voir avec la 

r é g l e m e n t a t i o n , p a r les lois na t i ona l e s , de l ' i n t e r r u p t i o n volonta i re de 

grossesse , qui a é té depu i s l o n g t e m p s l 'objet de r e q u ê t e s devan t les 

o rganes de S t r a s b o u r g et qu i a é té j u g é e conforme à la Conven t i on 

( p a r a g r a p h e s 75-80 de l ' a r r ê t ) . 

J ' e s t i m e q u e , c o m m e les a u t r e s ar t ic les de la C o n v e n t i o n , l 'ar t ic le 2 doit 

ê t r e i n t e r p r é t é de façon évolutive afin de p e r m e t t r e aussi de r é p o n d r e aux 

g r a n d s d a n g e r s ac tue l s p o u r la vie h u m a i n e . Les moyens des m a n i 

pu la t ions g é n é t i q u e s et la possibi l i té d ' u n e u t i l i sa t ion des r é su l t a t s 

scient i f iques en viola t ion de la d ign i t é et de l ' ident i té de l ' ê t re h u m a i n 

l ' imposent . La C o u r a, de p lus , souvent aff irmé q u e la Conven t i on est un 
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i n s t r u m e n t vivant , à i n t e r p r é t e r à la l u m i è r e des condi t ions ac tue l les 

(voir, pa r e x e m p l e , Tyrer c. Royaume-Uni, a r r ê t du 25 avril 1978, série A 

n" 26, pp . 15-16, § 31 ; Loizidou c. Turquie ( except ions p r é l im ina i r e s ) , a r r ê t 

du 23 m a r s 1995, série A n" 310, p. 26, § l\;MaZurek c. France, n" 34406/97 , 

§ 49, C E D H 2000-11). 

J ' e n conclus donc q u e l 'a r t ic le 2 de la Conven t i on est appl icable en 

l 'espèce et qu ' i l a é té violé, d a n s la m e s u r e où le droi t à la vie n ' a pas é té 

p ro t égé pa r la loi de l 'Eta t dé fendeur . 
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SUMMARY1 

Lack of criminal-law remedy for involuntary termination of pregnancy as a 
result of medical error 

Article 2 

Life - Lack oj criminal-law remedy for involuntary termination of pregnancy as a result of 
medical error - Right of "everyone" ("toute personne^ to life - Lack of a European 
consensus - Stales' margin of appreciation - Right to life 'protected by law" - Legal 
protection of the mother for the involuntary termination of pregnancy - Positive obligations -
Obligations concerning the preservation of life in the public-health sphere - Procedural 
obligations in cases of involuntary violations of the right to physical integrity - Adequacy of 
a claim for compensation as a remedy in medical negligence cases — Action in damages — 
Limitation period - Compensation 

* 
* * 

Owing to a mix-up caused by the fact that two patients attending the same hospital 
department shared the same surname, a doctor carried out a medical intervention, 
intended for another person, on the applicant, who was pregnant. As a result of this 
error, the applicant was obliged to undergo a therapeutic abortion. The foetus, 
which was healthy, was at that stage aged between 20 and 21 weeks. The 
applicant had intended to carry her pregnancy to term. She lodged a criminal 
complaint for unintentional physical injury to herself and unintentional homicide 
against her unborn child. The expert reports produced in the criminal proceedings 
concluded that there had been a malfunctioning of the hospital department 
concerned and negligence on the part of the doctor. The offence of causing un
intentional injuries to the applicant was covered by an amnesty. With regard to 
the foetus, the Court of Cassation held that the fact of a doctor causing the death 
in utero of a human foetus which was not yet viable through carelessness or 
negligence did not constitute the offence of involuntary homicide, as the foetus 
was not entitled to the protection of the criminal law. The applicant considered 
that the lack of protection for her unborn child under French criminal law 
constituted a violation of Article 2 of the Convention. 

Held 
Article 2: The Court stated that, in view of the lack of a definite policy within the 
majority of the Contracting States or of a European consensus, the issue of when 
the right to life began came within the States' margin of appreciation. The nature 

1. This summary by the Registry does not bind the Court. 
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and legal status of the embryo were not currently defined in French law and there 
was no European consensus on the subject. The Court accordingly considered that 
it was neither desirable, nor even possible as matters stood, to answer in the 
abstract the question whether the unborn child was a person for the purposes of 
Article 2 of the Convention ("personne" in the French text). As to the case before it, 
the Court considered it unnecessary to examine whether the abrupt end to the 
applicant's pregnancy fell within the scope of Article 2, seeing that , even assum
ing that that provision was applicable, there had been no failure on the part of the 
respondent State to comply with the requirements relating to the preservation of 
life in the public-health sphere. With regard to that issue, the Court had con
sidered whether the legal protection afforded the applicant by France in respect 
of the loss of the unborn child she was carrying satisfied the procedural require
ments inherent in Article 2. Noting that the dispute concerned the involuntary 
killing of an unborn child against the mother's wishes, causing her particular 
suffering, the Court found that the interests of the mother and the child co
incided. It therefore examined, from the standpoint of the effectiveness of exist
ing remedies, the protection which the applicant had been afforded in seeking to 
establish the liability of the doctor concerned for the loss of her child in utero and to 
obtain compensation for the abortion she had had to undergo. In the public-health 
sphere, the positive obligations imposed on the States by Article 2 required them 
to make regulations compelling hospitals, whether private or public, to adopt 
appropriate measures for the protection of patients ' lives. They also required an 
effective independent judicial system to be set up so that the cause of death of 
patients in the care of the medical profession, whether in the public or the private 
sector, could be determined and those responsible made accountable. If the 
infringement of the right to physical integrity was not caused intentionally, the 
positive obligation imposed by Article 2 to set up an effective judicial system did 
not necessarily require the provision of a criminal-law remedy in every case. In the 
specific sphere of medical negligence, that obligation could for instance also be 
satisfied by affording victims a remedy in the civil courts, either alone or in 
conjunction with a remedy in the criminal courts, enabling any liability of the 
doctors concerned to be established and any appropriate civil redress obtained. 
The applicant had had the possibility of bringing an action for damages against 
the authorities on account of the doctor's alleged negligence. A claim for compen
sation in the administrative courts would have had fair prospects of success and the 
applicant could have obtained damages from the hospital. That was apparent from 
the clear findings in the reports submitted by the judicial experts in the criminal 
proceedings concerning the poor organisation of the hospital department in 
question and the serious negligence on the doctor's part. 

The four-year limitation period applicable to a claim for compensation in the 
administrative courts did not, in the circumstances of the case, appear to the 
Court to be unduly short, even though it had subsequently been extended to ten 
years. Even assuming that Article 2 was applicable in the case, an action for 
damages in the administrative courts for the hospital doctor's alleged negligence 
could be regarded as an effective remedy that had been available to the applicant. 
Such an action would have given her an opportunity to prove the medical 
negligence she complained of and to obtain full redress for the damage. 
Conclusion: no violation (fourteen votes to three). 
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In the c a s e o f V o v. F r a n c e , 

T h e E u r o p e a n C o u r t of H u m a n Righ t s , s i t t ing as a G r a n d C h a m b e r 
composed of: 

M r L. WILDHABER, President, 
M r C . E . ROZAKIS, 
M r J.-P. COSTA, 
M r G. RESS, 
Sir Nicolas BRATZA, 
M r L. CAFLISCH, 
M r s V. STRÄZNICKA, 
M r P. LORENZEN 
Mr K. JUNGWIERT, 
M r M. FISCHBACH, 
M r J . HEDIGAN, 
M r s W. THOMASSEN, 
M r A . B . ВАКА, 

M r K . TRAJA, 
M r M. UGREKHELIDZE, 
M r s A. MULARONT, 
M r K. W\}ViYN, judges, 

and M r P . J . MAHONEY, Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 10 D e c e m b e r 2003 and 2 J u n e 2004, 
Delivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an app l ica t ion (no. 53924/00) aga ins t the 
F rench Republ ic lodged wi th t he C o u r t u n d e r Art ic le 34 of t he Conven
t ion for t he P r o t e c t i o n of H u m a n R i g h t s a n d F u n d a m e n t a l F r e e d o m s 
(" the C o n v e n t i o n " ) by a F r e n c h na t i ona l , M r s T h i - N h o V o (" the appl i 
c a n t " ) , on 20 D e c e m b e r 1999. 

2. T h e app l ican t was r e p r e s e n t e d by M r B. Le Gr ie l , of the Par is Bar . 
T h e F r e n c h G o v e r n m e n t (" the G o v e r n m e n t " ) w e r e r e p r e s e n t e d by the i r 
Agen t , M r R. A b r a h a m , D i r ec to r of Lega l Affairs a t the Minis t ry of 
Fore ign Affairs. 

3. T h e app l i can t a l leged, in pa r t i cu l a r , a violat ion of Ar t ic le 2 of 
the Conven t i on on the g r o u n d t h a t t he conduc t of a doc tor who was 
responsib le for t he d e a t h of he r child in utero was not classified as un
in ten t iona l homic ide . 
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4. T h e appl ica t ion was a l loca ted to t he T h i r d Sect ion of t he C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n t h a t Sect ion, t he C h a m b e r to 
which the case h a d been ass igned dec ided on 22 May 2003 to re l inqu ish 
ju r i sd ic t ion in favour of the G r a n d C h a m b e r wi th i m m e d i a t e effect, none 
of the pa r t i e s hav ing objected to r e l i n q u i s h m e n t (Article 30 of the 
Conven t i on and Rule 72). 

5. T h e compos i t ion of t he G r a n d C h a m b e r was d e t e r m i n e d accord ing 
to the provisions of Art ic le 27 §§ 2 a n d 3 of the Conven t i on and Rule 24. 

6. T h e app l ican t a n d the G o v e r n m e n t each (lied observa t ions on 
the admiss ib i l i ty and mer i t s of the case . In add i t ion , observa t ions were 
also received from the C e n t e r for Reproduc t ive Righ t s a n d the Family-
P l a n n i n g Associa t ion , which had been given leave by the P r e s i d e n t to 
i n t e r v e n e in the w r i t t e n p r o c e d u r e (Article 36 § 2 of t he Conven t i on and 
Rule 44 § 2). 

7. A h e a r i n g on the admiss ib i l i ty and m e r i t s of the case took place in 
publ ic in the H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 10 D e c e m b e r 2003 
(Rule 59 § 3). 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r F. ALABRUNE, D e p u t y D i r ec to r of Lega l Affairs, 

Min i s t ry of Fore ign Affairs, Agent, 
Mr G. DUTERTRE, Dra f t ing Secre ta ry , 

H u m a n Righ t s Sect ion, 
Lega l Affairs D e p a r t m e n t , 
Min i s t ry of Fore ign Affairs, 

Mrs J . VAILHE, Dra f t i ng Secre ta ry , 
E u r o p e a n a n d I n t e r n a t i o n a l Affairs D e p a r t m e n t , 
Min i s t ry of J u s t i c e , 

M r P. PRACHE, D e p a r t m e n t of C r i m i n a l Affairs and P a r d o n s , 
Min i s t ry of J u s t i c e , 

M r H . BLONDI:T, j u d g e of the C o u r t of C a s s a t i o n , 
Mrs V . SAGANT, E u r o p e a n and I n t e r n a t i o n a l Affairs 

D e p a r t m e n t , Min i s t ry of J u s t i c e , Counsel; 

(b) for the applicant 
M r B. LE GRIEE, of t he Pa r i s Bar , Counsel. 

T h e C o u r t h e a r d add res ses by M r Le Gr ie l a n d M r A l a b r u n e . 
8. In acco rdance wi th the provisions of Art ic le 29 § 3 of the Conven t i on 

and Rule 54A § 3, the C o u r t dec ided to e x a m i n e the issue of admiss ibi l i ty 
of the app l ica t ion wi th t he m e r i t s . 
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T H E F A C T S 

L T H E C I R C U M S T A N C E S O F T H E CASE 

9. T h e app l i can t was bo rn in 1967 a n d lives in Bourg-en-Bresse . 
10. O n 27 N o v e m b e r 1991 the app l i can t , Mrs T h i - N h o Vo, who is of 

V i e t n a m e s e or igin , a t t e n d e d Lyons G e n e r a l Hosp i t a l for a medica l e x a m 
ina t ion schedu led d u r i n g the s ix th m o n t h of p regnancy . 

11. O n the s a m e day a n o t h e r w o m a n , Mrs Th i T h a n h V a n Vo, was d u e 
to have a con t racep t ive coil r emoved a t the s a m e hospi ta l . W h e n D r G., 
who was to r emove the coil, cal led out t he n a m e "Mrs V o " in t he wai t ing-
room, it was t he app l ican t who answered . 

After a br ief in terv iew, the doc to r no ted t h a t t he appl ican t had 
difficulty in u n d e r s t a n d i n g F r e n c h . H a v i n g consu l t ed t h e medica l file, he 
sought to r em ove the coil w i thou t e x a m i n i n g h e r be fo rehand . In so doing, 
he p ierced the a m n i o t i c sac caus ing the loss of a s u b s t a n t i a l a m o u n t of 
a m n i o t i c fluid. 

After f inding on clinical e x a m i n a t i o n t h a t t he u t e r u s was en l a rged , the 
doctor o r d e r e d a scan. H e t h e n discovered t h a t one had just been 
p e r f o r m e d a n d rea l i sed t h a t t h e r e h a d b e e n a case of m i s t a k e n ident i ty . 
T h e appl ican t was i m m e d i a t e l y a d m i t t e d to hospi ta l . 

D r G. t h e n a t t e m p t e d to r emove the coil from M r s T h i T h a n h V a n Vo, 
bu t was unsuccessful and so p resc r ibed an ope ra t i on u n d e r gene ra l 
a n a e s t h e t i c for the following m o r n i n g . A fu r the r e r ro r was t h e n m a d e 
when the appl ican t was t a k e n to t he o p e r a t i n g t h e a t r e ins t ead of 
Mrs Th i T h a n h V a n Vo, a n d only escaped the su rge ry i n t e n d e d for her 
n a m e s a k e a l t e r she p r o t e s t e d a n d was recognised by an a n a e s t h e t i s t . 

12. T h e appl ican t left t he hospi ta l on 29 N o v e m b e r 1991. She r e t u r n e d 
on 4 D e c e m b e r 1991 for fu r the r t es t s . T h e doc tors found t h a t t he amnio t i c 
fluid h a d not b e e n replaced a n d t h a t the p r e g n a n c y could not con t inue 
fu r the r . T h e p r e g n a n c y was t e r m i n a t e d on h e a l t h g r o u n d s on 5 D e c e m b e r 
1991. 

13. O n 11 D e c e m b e r 1991 the appl ican t and h e r p a r t n e r lodged a 
c r imina l compla in t , t o g e t h e r wi th an app l ica t ion to join t he p roceed ings 
as civil p a r t i e s , a l leging u n i n t e n t i o n a l injury to t h e app l ican t en ta i l ing 
to ta l unf i tness for work for a per iod not exceed ing t h r e e m o n t h s a n d un
in t en t iona l homic ide of he r child. T h r e e expe r t r epo r t s were s u b s e q u e n t l y 
filed. 

14. T h e first, which was filed on 16 J a n u a r y 1992, concluded t h a t the 
foetus , a baby girl , was b e t w e e n 20 a n d 21 weeks old, we ighed 375 g r a m s , 
was 28 c e n t i m e t r e s long, had a c ran ia l p e r i m e t e r of 17 c e n t i m e t r e s and 
h a d not b r e a t h e d af ter delivery. T h e expe r t also conc luded t h a t t h e r e 
was no ind ica t ion t h a t the foetus had b e e n subjec ted to violence or was 
ma l fo rmed and no evidence t h a t t he d e a t h was a t t r i b u t a b l e to a m o r p h o -
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logical cause or to d a m a g e to an o rgan . F u r t h e r , t h e au topsy p e r f o r m e d 

af ter the abor t ion a n d an ana tomico-pa tho log ica l e x a m i n a t i o n of t he 

body ind ica ted t h a t t h e foetal lung was 20 to 24 weeks old. 

15. O n 3 A u g u s t 1992 a second repor t was filed conce rn ing the 

app l i can t ' s in jur ies : 

"(a) There is a period of temporary total unfitness for work from 27 November 1991 
to 13 December 1991, when the patient was admitted to the Tonkin Clinic with an 
entirely unconnected pathology (appendectomy) 

(b) the date of stabilisation can be put at 13 December 1991 

(c) there is no loss of amenity 

(d) there is no aesthetic damage 

(e) there is no occupational damage 

(f) there is no partial permanent unfitness for work 

Damage in terms of pain and suffering resulting from this incident still has to be 
assessed. The assessment should be carried out with a doctor of Vietnamese extraction 
specialising in psychiatry or psychology." 

16. T h e th i rd r epor t , which was issued on 29 S e p t e m b e r 1992, r e fe r red 

to the ma l func t ion ing of the hospi ta l d e p a r t m e n t conce rned a n d to 

negl igence on t h e p a r t of t he doctor : 

" 1 , The manner in which appointments in the depar tments run by Professors [T.] 
and [R.] at Lyons General Hospital are organised is not beyond reproach, in particular 
in that namesakes are common among patients of foreign origin and create a risk of 
confusion, a risk that is undoubtedly increased by the patients ' unfamiliarity with or 
limited understanding of our language. 

2. The fact that patients were not given precise directions and the consulting rooms 
and names of the doctors holding surgeries in them were not marked sufficiently clearly 
increased the likelihood of confusion between patients with similar surnames and 
explains why, after Dr [G.] had acquainted himself with Mrs Thi Thanh Van Vo's 
medical file, it was [the applicant] who came forward in response to his call. 

3. The doctor acted negligently, by omission, and relied solely on the paraclinical 
examinations. He did not examine his patient and by an unfortunate error ruptured 
the amniotic sac, causing the pregnancy to terminate at five months. He is accountable 
for that error, although there are mitigating circumstances." 

17. O n 25 J a n u a r y 1993, and also following s u p p l e m e n t a l submiss ions 

by the p rosecu t ion on 26 Apr i l 1994, Dr G. was c h a r g e d wi th caus ing un 

in t en t iona l injury a t Lyons on 27 N o v e m b e r 1991 by: 

(i) t h r o u g h his i n a d v e r t e n c e , negl igent act or i n a t t e n t i o n , pe r fo ra t i ng 

the a m n i o t i c sac in which the app l i can t ' s live a n d viable foetus was 

developing, t h e r e b y u n i n t e n t i o n a l l y caus ing the child 's d e a t h (a c r imina l 

offence u n d e r Art ic le 319 of t he former C r i m i n a l Code - which was 

appl icable a t t he m a t e r i a l t i m e - now Art ic le 221-6 of the C r i m i n a l C o d e ) ; 
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(ii) t h r o u g h his i n a d v e r t e n c e , neg l igen t act , i n a t t e n t i o n , negl igent 

omiss ion or b reach of a s t a t u t o r y or r e g u l a t o r y du ty of p ro tec t ion or care , 

caus ing the appl ican t bodily injury t h a t r e su l t ed in h e r to ta l unf i tness for 

work for a per iod not exceed ing t h r e e m o n t h s (a c r imina l offence u n d e r 

Art ic le R. 40, s u b - p a r a g r a p h 4, of the fo rmer C r i m i n a l Code - which was 

appl icable a t t he m a t e r i a l t i m e - now Art ic les R. 625-2 and R. 625-4 of the 

C r i m i n a l C o d e ) . 

18. By a n o rde r of 3 1 Augus t 1995, D r G. was c o m m i t t e d to s t a n d tr ial 

in the Lyons C r i m i n a l C o u r t on coun t s of u n i n t e n t i o n a l homic ide and 

un in t en t iona l ly caus ing injur ies . 

19. By a j u d g m e n t of 3 J u n e 1996, t he C r i m i n a l C o u r t found t h a t t he 

accused was en t i t l ed as of r ight to an a m n e s t y u n d e r t he A m n e s t y Law of 

3 Augus t 1995 in respec t of t he offence of un in t en t i ona l l y caus ing injuries 

en ta i l i ng t e m p o r a r y unf i tness for work of less t h a n t h r e e m o n t h s . As to 

the offence of u n i n t e n t i o n a l homicide of t he foetus , it held: 

"The issue before the Court is whether the offence of unintentional homicide or the 
unintentional taking of the foetus's life is made out when the life concerned is that of a 
foetus - if a 20 to 21 week-old foetus is a human person ( 'another ' within the meaning of 
Article 221-6 of the Criminal Code). 

The expert evidence must be accepted. The foetus was between 20 and 21 weeks old. 

At what stage of maturity can an embryo be considered a human person? 

The Voluntary Termination of Pregnancy Act of 17 January 1975 provides: 'The law 
guarantees respect of every human being from the beginning of life.' 

The Law of 29 July 1994 (Article 16 of the Civil Code) provides: 'The law secures the 
primacy of the person, prohibits any assault on human dignity and guarantees the 
respect of every human being from the beginning of its life.' 

The laws of 29July 1994 expressly employed the terms 'embryo' and 'human embryo' 
for the first time. However, the term 'human embryo' is not defined in any of them. 

When doing the preparatory work for the legislation on bioethics, a number of 
parliamentarians (both members of the National Assembly and senators) sought to 
define 'embryo'. Charles de Courson proposed the following definition: 'Every human 
being shall be respected from the start of life; the human embryo is a human being.' 
Jean-Francois Mattéi stated: 'The embryo is in any event merely the morphological 
expression of one and the same life that begins with impregnation and continues till 
death after passing through various stages. It is not yet known with precision when the 
zygote becomes an embryo and the embryo a foetus, the only indisputable fact being 
that the life process starts with impregnation. ' 

It thus appears that there is no legal rule to determine the position of the foetus in 
law either when it is formed or during its development. In view of this lack of a legal 
definition it is necessary to return to the known scientific facts. It has been established 
that a foetus is viable at 6 months and on no account, on present knowledge, at 20 or 
21 weeks. 
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The Court must have regard to that fact (viability at 6 months) and cannot create law 
on an issue which the legislators have not yet succeeded in defining. 

The Court thus notes that a foetus becomes viable at the age of 6 months; a 20 to 
21 week-old foetus is not viable and is not a 'human person' or 'another ' within the 
meaning of former Article 319 and Article 221-6 of the Criminal Code. 

The offence of unintentional homicide or of unintentionally taking the life o fa 20 to 
21 week-old foetus has not been made out, since the foetus was not a 'human person' or 
'another'.. . 

Acquits Dr G. on the charge without penalty or costs ..." 

20. O n 10 J u n e 1996 the app l ican t a p p e a l e d aga ins t t h a t j u d g m e n t . 

She a r g u e d t h a t D r G. h a d b e e n gui l ty of pe r sona l negl igence severable 

from the funct ioning of t he public service a n d sought 1,000,000 F rench 

francs (FRF) in d a m a g e s , compr i s ing F R F 900,000 for the d e a t h of the 

child a n d F R F 100,000 for t he injury she had sus t a ined . T h e publ ic pros

ecu to r ' s office, as second appe l l an t , s u b m i t t e d t h a t t he acqu i t t a l should be 

o v e r t u r n e d . It observed : "By failing to car ry out a clinical e x a m i n a t i o n , t he 

accused was guil ty of neg l igence t h a t caused the d e a t h of the foetus , which 

at the t i m e of t h e offence was be tween 20 a n d 24 weeks old and following, 

no rma l ly a n d inexorably , t he p a t h of life on which it had e m b a r k e d , t h e r e 

being no medica l doub t over its fu tu re . " 

21 . In a j u d g m e n t of 13 M a r c h 1997, t he Lyons C o u r t of Appea l uphe ld 

the j u d g m e n t in so far as it had dec l a r ed t he p rosecu t ion of t he offence 

of un in t en t iona l ly caus ing injuries t i m e - b a r r e d bu t o v e r t u r n e d the re 

m a i n d e r of t he j u d g m e n t and found the doc to r gui l ty of u n i n t e n t i o n a l 

homic ide . It imposed a s ix -month suspended pr i son s en t ence and a Fine 

of F R F 10,000, ho ld ing : 

"... In the instant case Dr [G.]'s negligence is characterised in particular by the fact 
that the patient 's knowledge of French was insufficient to enable her to explain her 
condition to him, to answer his questions or to give him the date of her last period, 
circumstances that should have further impressed upon him the need for a thorough 
clinical examination. The assertion that he was entitled to rely on the medical records 
alone shows that , though an able scientist, this young doctor was nonetheless unaware of 
one of the essential skills of the practice of medicine: listening to, getting to know and 
examining the patient. Indeed, before this Court Dr [G.] said that the accident had 
impressed upon him how vital it was to take precautions before operating. 

There is a clear causal link between this negligent act and omission and the death of 
the child Mrs Vo was carrying. The accused has himself acknowledged, with commend
able honesty, that a clinical examination would have alerted him to the fact that the 
patient was pregnant and had been mistaken for another patient. 

As regards the classification of the offence as unintentional homicide, it is first 
necessary to rei terate the legal principles governing this sphere. 

Various provisions of international treaties, such as Article 2 of the European Con
vention for the Protection of Human Rights and Fundamental Freedoms, Article 6 of the 
International Covenant on Civil and Political Rights and Article 6 of the Convention on 
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the Rights of the Child signed in New York on 26 January 1990, recognise a right to life 
protected by law for everyone, and notable children. 

Under domestic law, section 1 of the Voluntary Termination of Pregnancy Act 
(Law no. 75-17 of 17 January 1975) specifies: T h e law guarantees respect of every 
human being from the beginning of life ... this principle may only be derogated from in 
the event of necessity and in accordance with the conditions set out in this s tatute . ' 

Further, Law no. 94-653 of 29 July 1994 on the respect of the human body lays down in 
Article 16 of the Civil Code: 'The law secures the primacy of the person, prohibits any 
assault on human dignity and guarantees the respect of every human being from the 
beginning of its life.' 

These statutory provisions cannot be regarded as mere s tatements of intent, devoid of 
any legal effect, since Article 16-9 of the Civil Code indicates that the provisions of 
Article 16 are mandatory. 

For its part the Criminal Division of the Court of Cassation applied these rules of 
international and domestic law in two judgments it delivered on 27 November 1996, 
specifying that the Act of 17 January 1975 only permits derogation from the rule slated 
in section 1 thereof that every human being is entitled to respect from the beginning of 
life in cases of necessity and subject to the conditions and limitations set out in it. 

The Court of Cassation added that, having regard to the conditions laid down by the 
legislature, the provisions of that statute and of the law of 31 December 1979 on the 
voluntary termination of pregnancy, taken as a whole, were not incompatible with the 
aforementioned treaty provisions. 

In a different case, moreover, the Court of Cassation pointed out that on signing the 
Convention on the Rights of the Child in New York on 26 January 1990, France made 
a declaration concerning interpretation in which it stated that the convention could not 
be interpreted as constituting any obstacle to the implementation of the provisions of 
French legislation on the voluntary termination of pregnancy. That reservation shows, 
by converse implication, that that convention could concern a foetus aged less than 
10 weeks, the statutory maximum foetal age in F'rance for a voluntary termination of 
pregnancy. 

It follows that, subject to the provisions on the voluntary termination of pregnancies 
and therapeutic abortions, the right to respect for every human being from the begin
ning of life is guaranteed by law, without any requirement that the child be born as a 
viable human being, provided it was alive when the injury occurred. 

Indeed, viability is a scientifically indefinite and uncertain concept, as the accused, 
who is currently studying in the United States, himself acknowledged, informing the 
Court that foetuses born between 23 and 24 weeks after conception could now be kept 
alive, a situation that was inconceivable a few years ago. In the opinion prepared by 
Professor [T.] and adduced in evidence by Dr [ C ] , reference is made to a report by 
Professor Matter in which it is indicated that the embryo is merely the morphological 
expression of one and the same life that begins with impregnation and continues till 
death after passing through various stages. It is not yet known with precision when the 
zygote becomes an embryo and the embryo a foetus, the only indisputable (act being 
that the life process starts with impregnation. ... 

Thus the issue of viability at birth, a notion that is uncertain scientifically, is in 
addition devoid of all legal effect, as the law makes no distinction on that basis. 
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In the instant case it has been established that when the scan was performed on 
27 November 1991 - before the amniotic fluid was lost later that day - the [appli
cant's] pregnancy had been proceeding normally and the child she was carrying was 
alive. When the therapeutic abortion was performed on 5 December 1991, it was noted 
that a comparison of the child's measurements with published tables suggested that 
the foetus was between 20 and 21 weeks old and possibly older, as it is not certain that 
the tables take into account the specific morphology of children of Vietnamese origin. 
Dr [G.], when questioned on this point at the hearing, was unable to provide any further 
information. The conclusion from the analomo-pathological examination was that the 
foetal lung indicated an age of between 20 and 24 weeks, its measurements suggesting 
that an age at the lower end of that range was the most likely. In any event, as Dr ]G.] 
said in evidence, the age of the foetus was very close to that of certain foetuses that 
have managed to survive in the United Stales. The photographs at page D 32 of the 
trial bundle show a perfectly formed child whose life was cut short by the accused's 
negligence. 

As the Douai Court of Appeal observed in its judgment of 2 J u n e 1987, had the assault 
on the child concerned inflicted a non-fatal wound, it would have been classified without 
any hesitation as an offence of unintentionally causing injuries. A fortiori, an assault 
leading to the child's death must be classified as unintentional homicide. 

Thus, the strict application of the legal principles, established scientific fact and 
elementary common sense all dictate that a negligent act or omission causing the 
death of a 20 to 24 week-old foetus in perfect health should be classified as uninten
tional homicide. 

Consequently, the impugned judgment must be overturned ... 

While [the applicant's] civil action is admissible, if only to corroborate the pros
ecution case, this Court has no jurisdiction to hear the claim for reparation. This is 
because despite the serious nature of the negligent act and omission of Dr [G.], a 
doctor in a public hospital, they do not constitute personal misconduct of such 
exceptional gravity entailing a total disregard for the most elementary principles and 
duties inherent in his function as to make them severable from public service. 

Nonetheless, it is appropriate to order Dr [G.[ to pay to this civil party compensation 
in the sum of 5,000 francs under Article 475-1 of the Code of Criminal Procedure on 
account of costs which she has incurred, but which have not been paid by the State. 

» 

22. O n 30 J u n e 1999, on an appea l on po in t s of law by the doc tor , t he 
C o u r t of C a s s a t i o n reversed the j u d g m e n t of t he Lyons C o u r t of Appea l 
and ru led t h a t t h e r e was no r eason to r emi t t he case for r e t r i a l : 

"Having regard to Article 111-4 of the Criminal Code: 

Criminal-law provisions must be strictly construed. 

In convicting [the doctor] of unintentional homicide, the appellate court noted that 
Article 2 of the European Convention for the Protection of Human Rights and Funda
mental Freedoms and Article 6 of the International Covenant on Civil and Political 
Rights recognise the existence for all persons of a right to life protected by law. The 
appellate court stated that the Voluntary Termination of Pregnancy Act of 17 January 
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1975 establishes the rule that the life of every human being must be respected from the 
beginning of life. That rule is now restated in Article lfi of the Civil Code as worded 
following the amendment made by the Law of 29 July 1994. The appellate court went 
on to state that, by operating without performing a prior clinical examination, the 
doctor was guilty of a negligent act or omission that had a definite causal link with the 
death of the child the patient was carrying. 

However, by so holding, when the matters of which the defendant was accused did not 
come within the definition of the offences set out in former Article 319 and Article 221-fi 
of the Criminal Code, the Court of Appeal misinterpreted the aforementioned pro
visions. 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. T h e C r i m i n a l C o d e 

23. T h e provision dea l ing wi th t he u n i n t e n t i o n a l t a k i n g of life at the 

m a t e r i a l t i m e and unt i l 1 M a r c h 1994 was Art ic le 319 of t he C r i m i n a l 

C o d e , which r ead as follows: 

"Anyone who through his or her inadvertence, negligent act, inattention, negligent 
omission or breach of regulation unintentionally commits homicide or unintentionally 
causes death, shall be liable to imprisonment of between three months and two years 
and a fine of between 1.000 and 30,000 francs." 

24. Since 1 M a r c h 1994, t he re levan t provision has been Art ic le 221-6 

of t h e C r i m i n a l C o d e (as a m e n d e d by Law no. 2000-647 of 10 J u l y 2000 and 

O r d e r no. 2000-916 of 19 S e p t e m b e r 2000) , which is to be found in 

Sect ion II ( " U n i n t e n t i o n a l t a k i n g of life") of C h a p t e r I ("Offences 

aga ins t the life of the pe rson") of P a r t II ("Offences aga ins t the h u m a n 

pe r son" ) of Book II ("Ser ious c r i m e s (crimes) a n d o t h e r major offences 

(délits) aga ins t the p e r s o n " ) . Ar t ic le 221-6 provides : 

"It shall be an offence of unintentional homicide punishable by three years' imprison
ment and a fine of 45,000 euros to cause the death of another in the conditions and in 
accordance with the distinctions sel out in Article 121-3 by inadvertence, negligent act, 
inattention, negligent omission or breach of a statutory or regulatory duty of safety or 
care. 

In the event of a manifestly deliberate breach of a special statutory or regulatory duty 
of safety or care, the maximum sentences shall be increased to five years' imprisonment 
and a line of 75,000 euros." 

25. Ar t ic le 223-10 of t he C r i m i n a l C o d e , which conce rns t he vo lun ta ry 

t e r m i n a t i o n of p r e g n a n c y by a th i rd p a r t y wi thou t the m o t h e r ' s consen t , is 

to be found in Sect ion V u n d e r t he h e a d i n g "Unlawful t e r m i n a t i o n of 

p r e g n a n c y " of C h a p t e r III, en t i t l ed " E n d a n g e r i n g the pe r son" , in Par t II 

of Book II. It r eads as follows: 
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"It shall be an offence punishable by five years' imprisonment and a line of 
75,000 euros to terminate a pregnancy without the mother 's consent." 

26. Sect ion III en t i t l ed "Pro tec t ion of t h e h u m a n e m b r y o " of C h a p t e r I 

("Offences aga ins t b iomedica l e thics") of Pa r t I ( "Publ ic -hea l th offences") 

of Book V ( " O t h e r se r ious c r imes (crimes) a n d o t h e r major offences 

(delils)") p roh ib i t s var ious types of conduct on g r o u n d s of medica l e thics 

(Art icles 511-15 to 511-25) , inc luding the concep t ion of h u m a n embryos 

in vitro for r e s e a r c h or e x p e r i m e n t a l pu rposes (Article 511-18) . 

B. T h e P u b l i c H e a l t h C o d e 

27. At the m a t e r i a l t i m e the l imi t a t ion per iod for an act ion in d a m a g e s 

in the a d m i n i s t r a t i v e cou r t s was four years , while t he per iod in which a 

p r e g n a n e ) ' could be vo lunta r i ly t e r m i n a t e d lawfully was t en weeks follow

ing concept ion . 

28. T h e provisions of t he Public H e a l t h Code as worded since the 

P a t i e n t s ' R i g h t s a n d Q u a l i t y of t he H e a l t h Service Act (Law no. 2002-303 

of 4 M a r c h 2002) c a m e in to force r ead as follows: 

Article L. 1142-1 

"Save where they incur liability as a result of a defect in a health product, the medical 
practitioners mentioned in Part IV of this Code and all hospitals, clinics, depar tments 
and organisations in which preventive medicine, diagnosis or t reatment is performed on 
individuals shall only be liable for damage caused by preventive medicine, diagnosis or 
t reatment if they have been at fault. 

Article L. 1142-2 

"Private medical practitioners, the hospitals, clinics, health services and organisa
tions mentioned in Article L. 1142-1 and any other legal entity other than the State 
that is engaged in preventive medicine, diagnosis or t reatment and the producers and 
suppliers of and dealers in health products in the form of finished goods mentioned in 
Article L. 5311-1 with the exception of sub-paragraph 5 thereof, subject to the provisions 
of Article L. 1222-9, and sub-paragraphs 11,14 and 15, that are used in connection with 
such activities shall be under a duty to take out insurance in respect of any third-party or 
administrative liability they may incur for damage sustained by third parties as a result 
of an assault against the person in the course of that activity taken as a whole. 

Article L. 1142-28 

"The limitation period for actions against medical practitioners and public or private 
hospitals or clinics in respect of preventive medicine, diagnosis or t reatment shall be ten 
years from the date the condition stabilises." 
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Article L. 2211-1 

"As slated in Article 16 of the Civil Code as hereafter reproduced: 

'The law secures the primacy of the person, prohibits any assault on human dignity 
and guarantees the respect of every human being from the beginning of its life.' " 

Article L. 2211-2 

"The principle referred to in Article L. 2211-1 may only be derogated from in the 
event of necessity and in accordance with the conditions set out in this Part . It shall be 
the nation's duty to educate society on this principle and its consequences, [to provide] 
information on life's problems and on national and international demography, to incul
cate a sense of responsibility, to receive children into society and to uphold family life. 
The State, aided by the local and regional authorities, shall perform these obligations 
and support initiatives that assist it to do so." 

Article L. 2212-1 

"A pregnant woman whose condition causes her distress may ask a doctor to 
terminate her pregnancy. The pregnancy may only be terminated within the first 
twelve weeks." 

Article L. 2213-1 

"A pregnancy may be voluntarily terminated at any time if two doctors from a pluri-
disciplinary team certify, after the team has issued a consultative opinion, that either 
the woman's continued pregnancy puts her health at serious risk or that it is highly 
likely that the unborn child is suffering from a particularly serious affection which is 
recognised as incurable at the time of diagnosis. 

C. T h e p o s i t i o n t a k e n b y t h e C o u r t o f C a s s a t i o n 

29. T h e C o u r t of C a s s a t i o n has followed its decis ion in the in s t an t 
case (see p a r a g r a p h 22 above) on two occasions (in its j u d g m e n t s of 
29 J u n e 2001 (full conn), Bulletin no . 165, a n d of 25 J u n e 2002 (Cr imina l 
Divis ion) , Bulletin no. 144), desp i t e submiss ions from the advoca tes -
g e n e r a l conce rned to t he con t ra ry . 

/. Judgment of the full court of 29'June 2001 

"As regards the two grounds of appeal of the public prosecutor at the Metz Court of 
Appeal and of Mrs X which have been joined together ...: 

On 29 July 1995 a vehicle being driven by Mr Z collided with a vehicle being driven 
by Mrs X, who was six months pregnant. She was injured and as a result of the impact 
lost the foetus she was carrying. In the impugned judgment (Metz Court of Appeal, 
3 September 1998), Mr Z was convicted of unintentionally injuring Mrs X, aggravated 
by the fact that he was under the influence of drink. However, he was acquitted of the 
unintentional killing of the unborn child. 
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The grounds of appeal against that decision are, firstly, that Article 221-6 of the 
Criminal Code, which makes it an offence to cause the death of another, does not 
exclude from its scope a viable unborn child and that, by holding that this provision 
applied only to a child whose heart was beating at birth and who was breathing, the 
Court of Appeal had added a condition that was not contained in the statute, and, 
secondly, unintentionally causing the death of an unborn child constituted the offence 
of unintentional homicide if the unborn child was viable at the material t ime, ir
respective of whether or not it breathed when it was separated from the mother, with 
the result that there had been a violation of Articles 111-3, 111-4 and 221-6 of the 
Criminal Code and Article 593 of the Code of Criminal Procedure. 

The rule that offences and punishment must be defined by law, which requires that 
criminal statutes be construed strictly, pleads against extending the scope of 
Article 221-6 of the Criminal Code, which makes unintentional homicide an offence, to 
cover unborn children whose status in law is governed by special provisions concerning 
embryos and foetuses. 

2. Judgment of the Criminal Division of 25 June 2002 

Having regard to former Article 319, Article 221-6 and Article 111-4 of the Criminal 
Code: 

The rule that offences and punishment must be defined by law, which requires that 
criminal statutes be construed strictly, pleads against a charge of unintentional 
homicide lying in the case of a child that is not born alive. 

The impugned judgment established that Z, whose pregnancy under the supervision 
of X came to term on 10 November 1991, attended the clinic in order to give birth on 
17 November. She was placed under observation at about 8.30 p.m. and drew the 
attention of the midwife, Y, to an anomaly in the child's cardiac rhythm. Y refused to 
call the doctor. A further test carried out at 7 a.m. the following morning showed a like 
anomaly and subsequently that the heart had slopped beating altogether. At about 
8 a.m., X pronounced the baby dead. In the evening he proceeded to extract the 
stillborn child by caesarean section. According to the autopsy report, the child did not 
present any malformation but had suffered from anoxia. 

In finding Y guilty of unintentional homicide and X, who was acquitted by the 
Criminal Court, liable for the civil consequences of that offence, the Court of Appeal 
held that the child's death was a result of the negligent acts and omissions of both the 
doctor in failing to place the patient, who was beyond term, under closer observation and 
of the midwife in failing to notify an unequivocal anomaly noted when the child's cardiac 
rhythm was recorded. 

After noting that the stillborn child did not present any organic lesion capable of 
explaining its death, the Court of Appeal stated: 'This child had reached term several 
days previously and, but for the fault that has been found, would have been capable of 
independent survival, with a human existence separate from its mother 's . 1 

However, by so holding, the Court of Appeal misapplied the provisions referred to 
above and the aforementioned principles. 
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It follows that this appeal on points of'law is allowed. The case will not be remitted, as 
the facts are not capable of coming within the definition of any criminal offence. 

30. T h e C r i m i n a l Division of t he C o u r t of C a s s a t i o n has held tha t a 
cour t of appea l gave valid r ea sons for f inding a de f endan t gui l ty of the 
u n i n t e n t i o n a l homic ide of a child who died an h o u r af ter its b i r t h on t he 
day of a road traffic acc iden t in which its m o t h e r , who was e ight m o n t h s ' 
p r e g n a n t , was ser iously in jured, w h e n it held t h a t , by failing to cont ro l his 
vehicle , the dr iver h a d caused the chi ld 's d e a t h an h o u r af ter b i r t h as a 
resul t of i r revers ib le lesions to vital o rgans s u s t a i n e d a t t he m o m e n t of 
impac t (Cour t of C a s s a t i o n , C r i m i n a l Division, 2 D e c e m b e r 2003) . 

31 . An ar t ic le en t i t l ed " U n i n t e n t i o n a l violence on p r e g n a n t w o m e n 
and the offence of u n i n t e n t i o n a l homic ide" (Recueil Dalloz 2004, p . 449) 
no tes t h a t in twenty-e igh t out of a to ta l of th i r ty-four ar t ic les c o m m e n t 
ing on the C r i m i n a l Division of the C o u r t of Cas sa t i on ' s j u d g m e n t of 
2 D e c e m b e r 2003 (see p a r a g r a p h 30 above) t he a u t h o r s a re cr i t ical of the 
C o u r t of C a s s a t i o n ' s case- law (see p a r a g r a p h 29 above) . 

T h e cr i t ic ism includes : t he laconic r e a s o n i n g of t he C o u r t of Cassa 
t ion 's j u d g m e n t s a n d incohe rence of the p ro tec t ion afforded, as a person 
caus ing u n i n t e n t i o n a l injury is liable to c r imina l p rosecu t ion while a 
pe r son who un in t en t i ona l l y causes t he d e a t h of the foetus goes un
pun i shed ; t he fact t h a t a child who has lived for a few m i n u t e s is recog
nised as hav ing s t a n d i n g as a v ic t im, w h e r e a s a child t h a t dies in utero is 
ignored by the law; a n d the fact t h a t f reedom to p r o c r e a t e is less well 
p r o t e c t e d t h a n f reedom to have an abor t ion . 

D. T h e G a r r a u d a m e n d m e n t 

32. O n 27 N o v e m b e r 2003 the Na t iona l Assembly a d o p t e d on its 
second r e a d i n g a bill to a d a p t t he c r imina l j u s t i c e sys tem to c h a n g e s in 
c r imina l i ty . T h e bill inc luded t h e G a r r a u d a m e n d m e n t , so n a m e d after 
t he m e m b e r of p a r l i a m e n t w h o in t roduced it, which c r e a t e d a n offence of 
invo lun ta ry t e r m i n a t i o n of p r e g n a n c y ( ITP) . 

33 . T h e adop t ion of th is a m e n d m e n t gave rise to fierce cont roversy 
and , af ter a week of consu l t a t i ons , the Min i s t e r of J u s t i c e , M r Pe rben , 
dec l a red on 5 D e c e m b e r 2003 t h a t the m e m b e r ' s p roposa l "caused m o r e 
p r o b l e m s t h a n it solved" a n d t h a t he was in favour of a b a n d o n i n g it. On 
23 J a n u a r y 2004 the S e n a t e u n a n i m o u s l y d e l e t e d t he a m e n d m e n t . This 
was t he second t i m e the s e n a t o r s had re jec ted such a p roposa l , as they 
had a l ready opposed it in Apri l 2003 w h e n e x a m i n i n g the Re in fo rcemen t 
of P ro tec t ion aga ins t Road Vio lence Act, passed on 12 J u n e 2003. 
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E. T h e laws o n b i o e t h i c s 

34. O n 11 D e c e m b e r 2003 the Na t iona l Assembly a d o p t e d on its 
second r e a d i n g a bill on b ioeth ics wi th a view to r e fo rming the 1994 laws 
on the d o n a t i o n and use of p a r t s a n d p roduc t s of the h u m a n body, 
medical ly ass is ted p roc rea t i on a n d p r e n a t a l d iagnosis , as envisaged by 
the leg is la ture a t t he t i m e , in o rde r to t ake in to account s u b s e q u e n t 
scientific and medica l p rogress and new issues wi th which society was 
conf ron ted . In view of the speed wi th which technological advances a r e 
m a d e , t he bill re inforces t he g u a r a n t e e s on the provision of in format ion 
and on seek ing and o b t a i n i n g consen t , p rohib i t s ce r t a in p rac t i ces t h a t 
a r e technical ly feasible ( r ep roduc t ive cloning) and provides a f r ame
work for those with a proven medica l i n t e re s t ( r e sea rch on embryos in 
vitro). It es tab l i shes a r egu la to ry and supervisory body ( the P roc rea t ion , 
Embryology and H u m a n G e n e t i c s Agency) whose funct ions also include 
ac t ing as a w a t c h d o g and provid ing suppor t a n d expe r t gu idance in these 
s p h e r e s (h t tp : / /www.assemblee -na t iona le . f r /doss i e r s /b ioc th iquc . a sp ) . 

III. E U R O P E A N LAW 

A. T h e O v i e d o C o n v e n t i o n o n H u m a n R i g h t s a n d B i o m e d i c i n e 

35. T h e Conven t i on for t he P ro t ec t i on of H u m a n Righ t s a n d Digni ty of 
t he H u m a n Being wi th r e g a r d to the Appl ica t ion of Biology and Medic ine , 
also known as t he Conven t i on on H u m a n Righ t s and Biomedic ine , which 
was opened for s i g n a t u r e on 4 Apri l 1997 in Oviedo , c a m e in to force on 
1 D e c e m b e r 1999. In this convent ion , the m e m b e r S t a t e s of t he Counci l 
of E u r o p e , t he o t h e r S t a t e s and the E u r o p e a n C o m m u n i t y s igna tor ies to 
it, 

Resolving to take such measures as are necessary to safeguard human dignity and the 
fundamental rights and freedoms of the individual with regard to the application of 
biology and medicine, 

... agreed as follows: 

Chapter I - General provisions 

Article 1 - Purpose and object 

Parties to this Convention shall protect the dignity and identity of all human beings 
and guarantee everyone, without discrimination, respect for their integrity and other 
rights and fundamental freedoms with regard to the application of biology and medicine. 

Each Party shall take in its internal law the necessary measures to give effect to the 
provisions of this Convention. 

http://www.assemblee-nationale.fr/dossiers/biocthiquc.asp
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Article 2 - Primacy of the human being 

The interests and welfare of the human being shall prevail over the sole interest of 
society or science. 

Chapter V - Scientific research 

Article 18 - Research on embryos in vitro 

1. Where the law allows research on embryos in vitro, it shall ensure adequate 
protection of the embryo. 

2. The creation of human embryos for research purposes is prohibited. 

Chapter XI - Interpretation and follow-up of the Convention 

Article 29 - Interpretation of the Convention 

The European Court of Human Rights may give, without direct reference to any 
specific proceedings pending in a court, advisory opinions on legal questions concern
ing the interpretation of the present Convention at the request of: 

- the Government of a Party, after having informed the other Parties; 

- the Committee set up by Article 32, with membership restricted to the Rep
resentatives of the Parties to this Convention, by a decision adopted by a two-thirds 
majority of votes cast. 

36. T h e c o m m e n t a r y on Art icle 1 (see p a r a g r a p h s 16 to 19 of the 
p l ana to ry r e p o r t on t he convent ion) s t a t e s : 

Article 1 - Purpose and object 

"16. This Article defines the Convention's scope and purpose. 

17. The aim of the Convention is to guarantee everyone's rights and fundamental 
freedoms and, in particular, their integrity and to secure the dignity and identity of 
human beings in this sphere. 

18. The Convention does not define the term 'everyone' (in French Houte personnej. 
These two terms are equivalent and found in the English and French versions of the 
European Convention on Human Rights, which however does not define them. In the 
absence of a unanimous agreement on the definition of these terms among member 
Slates of the Council of Europe, it was decided to allow domestic law to define them for 
the purposes of the application of the present Convention. 

19. The Convention also uses the expression 'human being' to state the necessity to 
protect the dignity and identity of all human beings. It was acknowledged that it was a 
generally accepted principle that human dignity and the identity of the human being 
had to be respected as soon as life began. 
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B. A d d i t i o n a l P r o t o c o l to t h e C o n v e n t i o n o n H u m a n R i g h t s a n d 
B i o m e d i c i n e , o n t h e P r o h i b i t i o n o f C l o n i n g H u m a n B e i n g s 
(12 J a n u a r y 1998) 

37. Ar t ic le 1 of the Protocol provides: 

" I . Any intervention seeking to create a human being genetically identical to 
another human being, whether living or dead, is prohibited. 

2. For the purpose of this Article, the term human being 'genetically identical' to 
another human being means a human being sharing with another the same nuclear 
gene set." 

C. A d d i t i o n a l P r o t o c o l to t h e C o n v e n t i o n o n H u m a n R i g h t s a n d 
B i o m e d i c i n e , c o n c e r n i n g B i o m e d i c a l R e s e a r c h 

38. T h e draft Protocol was approved by the S t e e r i n g C o m m i t t e e 

on Bioethics on 20 J u n e 2003. It was s u b m i t t e d for approval to the 

C o m m i t t e e of Min i s t e r s of t he Counci l of E u r o p e , which sought a con

su l ta t ive opin ion from the P a r l i a m e n t a r y Assembly . O n 30 Apri l 2004 the 

Assembly issued an opinion (no. 252 (2004)) in which it dec la red itself in 

favour of t he draft Protocol . O n 30 J u n e 2004 the C o m m i t t e e of Min i s t e r s 

a d o p t e d the t ex t . 

Article 1 - Object and purpose 

"Parties to this Protocol shall protect the dignity and identity of all human beings and 
guarantee everyone, without discrimination, respect for their integrity and other rights 
and fundamental freedoms with regard to any research involving interventions on 
human beings in the field of biomedicine." 

Article 2 - Scope 

" 1 . This Protocol covers the full range of research activities in the health Held 
involving interventions on human beings. 

2. This Protocol does not apply to research on embryos in vitro. It does apply to 
research on foetuses and embryos in vivo. 

Article 3 - Primacy of the human being 

"The interests and welfare of the human being participating in research shall prevail 
over the sole interest of society or science." 

Article 18 - Research during pregnancy or breastfeeding 

" 1 . Research on a pregnant woman which does not have the potential to produce 
results of direct benefit to her health, or to that of her embryo, foetus or child after 
birth, may only be undertaken if the following additional conditions are met: 
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(i) the research has the aim of contributing to the ultimate at ta inment of results 
capable of conferring benefit to other women in relation to reproduction or to other 
embryos, foetuses or children; 

T h e e x p l a n a t o r y repor t r e p e a t s t he t e r m s of the e x p l a n a t o r y r epo r t on 

the convent ion . 

D . T h e W o r k i n g Party o n t h e P r o t e c t i o n o f the H u m a n E m b r y o 

a n d F o e t u s : p r o t e c t i o n o f t h e h u m a n e m b r y o in vitro ( 2003) 

39. T h e W o r k i n g P a r t y on the P ro tec t ion of the H u m a n E m b r y o and 

Foe tus set u p by the S t e e r i n g C o m m i t t e e on Bioethics r e a c h e d the 

following conclus ion in a r epo r t d r a w n up in 2003; 

"This report aimed at giving an overview of current positions found in Europe 
regarding the protection of the human embryo in vitro and the arguments supporting 
them. 

It shows a broad consensus on the need for the protection of the embryo in vitro. 
However, the definition of the status of the embryo remains an area where fundamen
tal differences are encountered, based on strong arguments . These differences largely 
form the basis of most divergences around the other issues related to the protection of 
the embryo in vitro. 

Nevertheless, even if agreement cannot be reached on the status of the embryo, (Im
possibility of re-examining certain issues in the light of the latest developments in the 
biomedical field and related potential therapeutic advances could be considered. In this 
context, while acknowledging and respecting the fundamental choices made by the 
different countries, it seems possible and desirable with regard to the need to protect 
the embryo in vitro on which all countries have agreed, that common approaches be 
identified to ensure proper conditions for the application of procedures involving the 
creation and use of embryos in vitro. The purpose of this report is to aid reflection 
towards that objective." 

E. T h e E u r o p e a n G r o u p o n E t h i c s in S c i e n c e a n d N e w 

T e c h n o l o g i e s at t h e E u r o p e a n C o m m i s s i o n 

40. T h e G r o u p has issued, inter alia, t he following opinion on the 

e th ica l a spec t s of r e s e a r c h involving the use of h u m a n embryos in the 

con tex t of t he 5 th F r a m e w o r k P r o g r a m m e (23 N o v e m b e r 1998): 

Legal background 

Controversies on the concept of beginning of life and 'personhood' 

Existing legislation in the Member States differs considerably from one another 
regarding the question of when life begins and about the definition of 'personhood' . As 
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a result, no consensual definition, neither scientifically nor legally, of when life begins 
exists. 

Two main views about the moral status of the embryo and thus regarding the legal 
protection afforded to them with respect to scientific research exist: 

(i) human embryos are not considered as human beings and consequently have a 
relative worth of protection; 

(ii) human embryos have the same moral status as human beings and consequently 
are equally worthy of protection. 

The discussion of common rules on embryo research is continuing. Recently many 
European countries, when discussing and signing the Council of Europe Convention on 
Human Rights and Biomedicine, failed to reach a consensus concerning the definition of 
the embryo, and, therefore, were unable to find common ground on which to place the 
admissibility of human embryo research within the Convention. Hence, it is up to the 
Member States to legislate in this area. Yet, nevertheless, Article 18.1 of the Convention 
stipulates 'where the law allows research on embryos in vitro, it shall ensure adequate 
protection of the embryo'. 

Different approaches regarding the definition of the human embryo 

In most Member States there is presently no legal definition of the human embryo 
(Belgium, Denmark, Finland, France, Greece, Ireland, Italy, Luxembourg, Netherlands, 
Portugal and Sweden). Among those Member States which define the embryo in their 
legislation, the existing definitions vary considerably from one country to another 
(Austria, Germany, Spain and the United Kingdom) ... 

Different scope of national legislation 

Among the Member States with legal provisions on embryo research, there are many 
differences regarding the activities allowed and prohibited. 

There are countries where embryo research is allowed only for the benefit of the 
particular embryo (Austria, Germany). There are Member Stales where embryo re
search is exceptionally allowed (France, Sweden), or allowed under strict conditions 
(Denmark, Finland. Spain, United Kingdom). 

Diversity of views 

The diversity of views regarding the question whether or not research on human 
embryos in vitro is morally acceptable, depends on differences in ethical approaches, 
philosophical theories and national traditions, which are deeply rooted in European 
culture. Two contrasting approaches exist: a deontological approach, in which duties 
and principles control the ends and consequences of our actions; and utilitarian or 
conscquenlialist approaches in which human actions are evaluated in terms of means 
and ends or eonsecpienc.es. 

http://eonsecpienc.es
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The group submits the following opinion 

In the preamble it appeared crucial to recall that the progress of knowledge of life 
sciences, which in itself has an ethical value, cannot, in any case, prevail over funda
mental human rights and the respect which is due to all the members of the human 
family. 

The human embryo, whatever the moral or legal status conferred upon it in the 
different European cultures and ethical approaches, deserves legal protection. Even if 
taking into account the continuity of human life, this protection ought to be reinforced 
as the embryo and the foetus develop. 

The Treaty on European Union, which does not foresee legislative competence in the 
fields of research and medicine, implies that such protection falls within the competence 
of national legislation (as is the case for medically assisted procreation and voluntary 
interruption of pregnancy). However, Community authorities should be concerned 
with ethical questions resulting from medical practice or research dealing with early 
human development. 

However, when doing so, the said Community authorities have to address these 
ethical questions taking into account the moral and philosophical differences, reflected 
by the extreme diversity of legal rules applicable to human embryo research, in the 
15 Member States. It is not only legally difficult to seek harmonisation of national laws 
at Community level, but because of lack of consensus, it would be inappropriate to im
pose one exclusive moral code. 

The respect for different philosophical, moral or legal approaches and for diverse 
national culture is essential to the building of Europe. 

From an ethical point of view, the multicultural character of European society 
requires mutual tolerance to be shown by the citizens and political figures of the 
European Nation Slates that have chosen uniquely to tie their destiny together, while 
at the same time ensuring mutual respect for different historical traditions which are 
exceedingly strong. 

From a legal point of view, this multiculturalism is based upon Article <> of the 
Amsterdam Treaty (ex Article F of the Treaty on European Union) which recognises 
fundamental rights at Union level notably based on 'constitutional traditions common 
to the Member States ' . It also declares that 'the Union shall respect the national 
identity of its Member States ' . 

It results from the aforementioned principles, that, in the scope of European research 
programmes, the question of research on the human embryo has to be approached, 
not only with regard to the respect for fundamental ethical principles, common to all 
Member States, but equally taking into consideration diverse philosophical and ethical 
conceptions, expressed through the practices and the national regulations in force in 
this field. 

IV. C O M P A R A T I V E LAW 

4 1 . In t he major i ty of t he m e m b e r S t a t e s of t he Counci l of E u r o p e , the 
offence of u n i n t e n t i o n a l homic ide does not apply to the foetus. However , 
t h r e e coun t r i e s have chosen to c r e a t e specific offences. In I taly a person 
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who negl igent ly causes a p r e g n a n c y to t e r m i n a t e is liable to a pr ison 
s en t ence of b e t w e e n t h r e e m o n t h s a n d two years u n d e r sect ion 17 of the 
Abor t i on Act of 22 M a y 1978. In Spain Art ic le 157 of the C r i m i n a l Code 
m a k e s it a c r imina l offence to cause d a m a g e to t he foetus a n d Art ic le 146 
an offence to cause an abor t ion t h r o u g h gross negl igence . In T u r k e y 
Art ic le 456 of t he C r i m i n a l C o d e lays down t h a t a pe r son who causes 
d a m a g e to a n o t h e r shall be l iable to a pr ison sen tence of b e t w e e n six 
m o n t h s a n d one year ; if the vict im is a p r e g n a n t w o m a n and the d a m a g e 
resu l t s in p r e m a t u r e b i r th , the C r i m i n a l Code prescr ibes a s e n t e n c e of 
b e t w e e n two a n d five y e a r s ' i m p r i s o n m e n t . 

T H E L A W 

I. ADMISSIBILITY O F T H E A P P L I C A T I O N 

42. T h e G o v e r n m e n t ' s m a i n submiss ion was t h a t the appl ica t ion was 
incompa t ib l e ratione maleriae wi th the provisions of the Conven t ion in tha t 
Art ic le 2 did not apply to the u n b o r n child. T h e y fu r the r s u b m i t t e d tha t 
t he app l ican t had h a d a legal r e m e d y capable of r ed re s s ing her compla in t , 
n a m e l y an ac t ion for d a m a g e s aga ins t the hospi ta l in the a d m i n i s t r a t i v e 
cour t s . Accordingly, she had not e x h a u s t e d d o m e s t i c r e m e d i e s as r equ i r ed 
by Art ic le 35 § 1 of t he Conven t ion . In t he a l t e r n a t i v e , they cons idered 
t h a t t he appl ica t ion should be re jec ted as be ing manifes t ly il l-founded. 

43 . T h e app l i can t compla ined of the lack of p ro tec t ion of the u n b o r n 
child u n d e r F r e n c h c r imina l law and a r g u e d t h a t t he S t a t e had failed to 
d i scha rge its obl iga t ions u n d e r Ar t ic le 2 of the Conven t i on by not al lowing 
the offence of u n i n t e n t i o n a l homic ide to cover injury to an u n b o r n child. 
She fu r the r s u b m i t t e d t h a t t he r e m e d y avai lable in the a d m i n i s t r a t i v e 
cour t s was ineffective as it was incapab le of s ecu r ing judicial acknowl
e d g m e n t of the homicide of h e r child as such . Last ly , the app l ican t as
se r t ed t h a t she h a d had a choice b e t w e e n i n s t i t u t i n g c r imina l a n d ad
min i s t r a t ive p roceed ings a n d t h a t , whi le he r r ecour se to t he c r imina l 
cour t s had , unforeseeably , proved unsuccessful , the possibili ty of applying 
to t he a d m i n i s t r a t i v e cour t s had in t he m e a n t i m e b e c o m e s t a t u t e - b a r r e d . 

44. T h e C o u r t observes t h a t an e x a m i n a t i o n of the appl ica t ion ra ises 
t h e issue w h e t h e r Art ic le 2 of t he C o n v e n t i o n is appl icable to t he in
vo lun ta ry t e r m i n a t i o n of p r e g n a n c y and , if so, w h e t h e r tha t provision 
r e q u i r e d a c r imina l r e m e d y to be avai lable in the c i r c u m s t a n c e s of the 
case or w h e t h e r its r e q u i r e m e n t s were satisfied by the possibility of an 
ac t ion for d a m a g e s in t he a d m i n i s t r a t i v e cour t s . C o n s i d e r e d in those 
t e r m s , t he object ions t h a t t he app l ica t ion is i ncompa t ib l e ratione materiae 
with t he provisions of t he C o n v e n t i o n and t h a t t he appl ican t failed to 
exhaus t d o m e s t i c r e m e d i e s a r e very closely l inked to the subs t ance of t he 
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app l i can t ' s compla in t u n d e r Art ic le 2. C o n s e q u e n t l y , the C o u r t cons iders 
it a p p r o p r i a t e to j o in t h e m to the mer i t s (see, a m o n g o t h e r a u t h o r i t i e s , 
Airey v. Ireland, j u d g m e n t of 9 O c t o b e r 1979, Series A no. 32, p . 1 1 , § 19). 

45 . T h e appl ica t ion canno t the re fo re be dec la red inadmiss ib le e i the r 
as be ing incompa t ib l e ratione materiae w i th t he provisions of t he Con
ven t ion or for fai lure to exhaus t d o m e s t i c r e m e d i e s wi th in t he m e a n i n g 
of Art ic le 35 § 1 of t he Conven t i on . T h e C o u r t f u r the r cons iders t h a t the 
app l ica t ion ra ises issues of fact a n d law which r e q u i r e e x a m i n a t i o n of the 
m e r i t s . It accordingly concludes t h a t t he appl ica t ion is not mani fes t ly ill-
founded. H a v i n g also es tab l i shed t h a t no o t h e r obs tac le to its admiss ibi l i ty 
exis ts , t he C o u r t dec la res it admiss ib le . 

II. ALLEGED V I O L A T I O N O F ARTICLE 2 O F T H E C O N V E N T I O N 

46. T h e app l ican t compla ined of the a u t h o r i t i e s ' refusal to classify the 
t ak ing of he r u n b o r n chi ld 's life as u n i n t e n t i o n a l homic ide . She a r g u e d 
t h a t the absence of c r imina l legis la t ion to p reven t a n d pun i sh such an act 
b r e a c h e d Art ic le 2 of the Conven t ion , which provides : 

" 1 . Everyone's right to life shall be protected by law. No one shall be deprived of his 
life intentionally save in the execution of a sentence of a court following his conviction of 
a crime for which this penalty is provided by law. 

2. Deprivation of life shall not be regarded as inflicted in contravention of this Article 
when it results irom the use of force which is no more than absolutely necessary: 

(a) in defence of any person from unlawful violence; 

(b) in order to effect a lawful arrest or to prevent the escape of a person lawfully 
detained; 

(c) in action lawfully taken for the purpose of quelling a riot or insurrection." 

A. T h e p a r t i e s ' s u b m i s s i o n s 

I. The applicant 

47. T h e app l ican t a s s e r t e d t h a t t he poin t at which life b e g a n had a 
un iversa l m e a n i n g a n d defini t ion. Even t h o u g h tha t was in the n a t u r e of 
th ings , it was now scientifically p roven t h a t all life began a t fer t i l isat ion. 
T h a t was an e x p e r i m e n t a l f inding. A child t h a t h a d been conceived but 
not yet bo rn was n e i t h e r a c lus te r of cells nor an object , but a person . 
O t h e r w i s e , it would have to be concluded tha t in t he i n s t an t case she had 
not lost any th ing . Such an a r g u m e n t was u n a c c e p t a b l e for a p r e g n a n t 
w o m a n . Accordingly, the t e r m "eve ryone" ("toutepersonne") in Ar t ic le 2 of 
the Conven t i on was to be t a k e n to m e a n h u m a n be ings r a t h e r t h a n 
individuals wi th the a t t r i b u t e s of legal persona l i ty . Indeed , t h a t had been 
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the posi t ion t a k e n by the Conseil d'Elat and the C o u r t of C a s s a t i o n , 
which, hav ing a g r e e d to review the compat ib i l i ty of the T e r m i n a t i o n of 
P r e g n a n c y Act wi th Ar t ic le 2, had been compel l ed to accept t h a t , from 
the first m o m e n t s of its life in the w o m b , t he u n b o r n child c a m e wi th in 
t he scope of t h a t provis ion (Conseil d'Etat (full c o u r t ) , 21 D e c e m b e r 1990, 
Recueil Lebon, p . 368; C o u r t of C a s s a t i o n ( C r i m i n a l Divis ion) , 27 N o v e m b e r 
1996, Bulletin criminel no . 431) . 

48. In the app l i can t ' s submiss ion , F r e n c h law g u a r a n t e e d all h u m a n 
be ings the r ight to life from concept ion , subject to c e r t a i n excep t ions 
provided for by law in t he case of abor t ion . In t h a t connec t ion , she added 
tha t all forms of abor t ion , wi th t he except ion of t h e r a p e u t i c abor t ion , w e r e 
incompa t ib l e wi th Ar t ic le 2 of the Conven t i on on account of the in te r 
fe rence wi th t he r igh t to life of t he conceived child. Even if it were 
accep ted t h a t , subject to ce r t a in condi t ions , S t a t e s could allow w o m e n to 
have a n abor t ion if they r e q u e s t e d one , t he C o n t r a c t i n g S t a t e s were not at 
l iber ty to exclude the u n b o r n child from the p ro t ec t i on of Ar t ic le 2. A 
dis t inc t ion should be m a d e b e t w e e n the ru le and the except ion . Sect ion 1 
of the V o l u n t a r y T e r m i n a t i o n of P r e g n a n c y Act of 1975 ( r ep roduced in 
Art ic le 16 of t he Civil Code a n d Art ic le L. 2211-1 of the Public H e a l t h 
Code - see p a r a g r a p h 28 above) laid down the ru le , n a m e l y r e spec t for 
every h u m a n be ing from the beg inn ing of its life, a n d s u b s e q u e n t l y p ro 
vided for an except ion in case of necessi ty a n d in acco rdance wi th con
di t ions def ined by law. T h e leg is la ture had also implici t ly accep ted t h a t 
life b e g a n a t t he m o m e n t of concept ion by laying dow-n a n u m b e r of ru les 
p r o t e c t i n g t he e m b r y o in vitro in the laws on bioeth ics of 29 J u l y 1994 (see 
p a r a g r a p h 34 above) . Accordingly, a l t h o u g h d e a t h could in excep t iona l 
cases prevai l over life, life r e m a i n e d the f u n d a m e n t a l va lue p r o t e c t e d 
by t h e Conven t i on . T h e excep t ion should not ru le out the possibil i ty of 
p u n i s h i n g a th i rd p a r t y who , t h r o u g h neg l igence , caused an u n b o r n child 
to die. T h e m o t h e r ' s wishes could not be e q u a t e d wi th neg l igence on the 
par t of a th i rd pa r ty . T h e C o u r t could the re fo re validly hold tha t t he 
C o n t r a c t i n g P a r t i e s ' legis la t ion should e n s u r e the p ro tec t ion of t he 
conceived child by m a k i n g u n i n t e n t i o n a l homic ide of the l a t t e r a c r imina l 
offence, even if t he i r legis la t ion also p e r m i t t e d abor t ion . 

49. T h e app l ican t po in ted out t h a t , as t he C o u r t had held, S t a t e s h a d 
"a p r i m a r y d u t y ... to secu re t he r ight to life by p u t t i n g in place effective 
c r imina l - law provisions to d e t e r t he commiss ion of offences aga ins t t h e 
person , backed u p by l aw-enforcement m a c h i n e r y for the p reven t ion , 
suppress ion and p u n i s h m e n t of b r eaches of such provis ions" (see Kilig 
v. Turkey, no. 22492/93 , § 62, E C H R 2000-III, and Mahmul Kaya v. Turkey, 
no. 22535/93, § 85, E C H R 2000-III) . In her submiss ion , the new line of 
case-law adop ted by the C o u r t in Calvelli and Cigiio v. Italy ( [ G C ] , 
no. 32967/96, § 5 1 , E C H R 2002-1), to the effect t h a t whe re the r ight to 
life h a d been infr inged un in t en t iona l ly the jud ic ia l sys tem did not 
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necessar i ly r e q u i r e t he provision of a c r imina l - law r e m e d y , could not be 
followed in t he i n s t a n t case , because a civil r e m e d y did not "satisfy the 
r e q u i r e m e n t of expres s ing public d i sapprova l of a se r ious offence, such as 
the t a k i n g of life" (see the pa r t ly d i s s en t i ng opinion of J u d g e Rozakis 
jo ined by J u d g e s Bonel lo and S t r azn icka in the a b o v e - m e n t i o n e d case) . 
T h a t would a m o u n t to d e b a s i n g the r ight to life p r o t e c t e d by Art ic le 2. 
T h e app l i can t the re fore cons ide red t h a t c r e a t i n g the offence of involun
tary t e r m i n a t i o n of p r e g n a n c y would fill the v a c u u m c r e a t e d by the 
C o u r t of C a s s a t i o n and would c o m p e n s a t e for the S t a t e ' s fai lure to fulfil 
its du ty to p ro tec t the h u m a n be ing at the ear l ies t s t ages of its 
deve lopmen t (see p a r a g r a p h 32 above) . 

50. T h e app l ican t a r g u e d t h a t she had had the opt ion of i n s t i t u t ing 
c r imina l or a d m i n i s t r a t i v e p roceed ings a n d had b e e n able to choose 
b e t w e e n the two types of cour t . She exp la ined t h a t she had chosen to 
b r ing c r imina l p roceed ings because , firstly, they were the only r e m e d y 
capable of secur ing jud ic ia l a c k n o w l e d g m e n t of the u n i n t e n t i o n a l homi
cide of her child as such and , secondly, because a c r imina l inves t iga t ion 
a ided in t he t ask of e s tab l i sh ing responsibi l i ty . In her submiss ion , t h e r e 
had been n o t h i n g to sugges t t h a t t h e c r imina l p roceed ings were b o u n d to 
fail, as t he posi t ion a d o p t e d by the C o u r t of C a s s a t i o n in he r case in 1999 
a n d s u b s e q u e n t l y conf i rmed in 2001 and 2002 had by no m e a n s been 
definit ively es tab l i shed , in view of t he r e s i s t ance shown in decisions by 
cour t s of appea l a n d the vi r tual ly u n a n i m o u s cr i t ic ism by legal wr i t e r s 
(see p a r a g r a p h 31 above) . For e x a m p l e , in a j u d g m e n t of 3 F e b r u a r y 2000 
(Re ims C o u r t of Appea l , Dalloz 2000, case-law, p. 873) , the C o u r t of 
Appea l had convicted a motor i s t of u n i n t e n t i o n a l homic ide for dr iving 
in to a n o t h e r vehicle , ser iously in jur ing the dr iver , w h o was e ight m o n t h s ' 
p r e g n a n t , and s u b s e q u e n t l y caus ing the d e a t h of t h e baby (see also 
Versa i l l es C o u r t of Appea l , 19 J a n u a r y 2000, u n r e p o r t e d ) . T h e appl ican t 
s u b m i t t e d in conclusion t h a t , on t he face of it, she had had no r eason to 
apply to t he a d m i n i s t r a t i v e cour t s a n d c o n t e n d e d t h a t she could not have 
known w h e t h e r to do so unt i l D r G. had been a c q u i t t e d by the C r i m i n a l 
C o u r t . However , by tha t t ime an ac t ion aga ins t t he admin i s t r a t i ve 
au tho r i t i e s had a l ready become s t a t u t e - b a r r e d . T h e r e m e d y in t he ad
min i s t r a t ive cou r t s could not the re fo re be r e g a r d e d as effective wi th in 
the m e a n i n g of Art ic le 35 § 1 of t he Conven t ion . 

2. The Government 

5 1 . After e m p h a s i s i n g that n e i t h e r me taphys i c s nor medic ine had 
given a definit ive a n s w e r to t he q u e s t i o n w h e t h e r and from what 
m o m e n t a foetus was a h u m a n be ing , the G o v e r n m e n t a s s e r t e d t h a t 
from a legal s t a n d p o i n t Art ic le 2 of the Conven t i on did not p ro tec t the 
foetus 's r ight to life as a pe r son . T h e use of the t e r m "eve ryone" ("toute 
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personne") in Art ic le 2 and in Ar t ic les 5, 6, 8 to 11 and 13 of the Conven t i on 
was such t h a t it could apply only pos tna ta l ly (see X v. the United Kingdom, 
no. 8416/79, C o m m i s s i o n decision of 13 May 1980, Decis ions a n d R e p o r t s 
(DR) 19, p . 244) . T h e s a m e obse rva t ion appl ied to Art ic le 2 t a k e n 
sepa ra te ly , as all t he res t r i c t ions on "eve ryone ' s " r ight to life provided for 
in p a r a g r a p h 2 conce rned , by the i r very n a t u r e , pe r sons who had a l r eady 
been bo rn . 

52. Nor could t he " r igh t to life" r e f e r r ed to in t he s a m e Ar t ic le be 
cons t rued as app ly ing to t he foetus; it conce rned only t he life of persons 
who had a l r eady b e e n bo rn alive, since it would be n e i t h e r cons i s t en t nor 
jus t i f ied to d e t a c h t h a t r ight from the en t i ty in which it was ves ted , n a m e l y 
t h e pe r son . W h e r e a s , by con t r a s t , Ar t ic le 4 § 1 of the 1969 A m e r i c a n 
C o n v e n t i o n on H u m a n Rights provided: "Every pe r son has t he r ight to 
have his life r e spec ted . Th i s r ight shall be p r o t e c t e d by law and , in 
gene ra l , from the m o m e n t of concep t ion" , t h e s igna to r i e s to the Con
vent ion would not have envisaged such an ex tens ion of Art ic le 2 of the 
Conven t i on since by 1950 vi r tual ly all the C o n t r a c t i n g P a r t i e s had 
a l r eady au tho r i s ed abo r t i on in ce r t a in c i r c u m s t a n c e s . T o acknowledge 
t h a t t he foetus had the r ight to life wi th in the m e a n i n g of Art ic le 2 would 
place the m o t h e r ' s life and t h a t of t h e foetus on an equa l footing. 
F u r t h e r m o r e , p r ior i t i s ing the p ro tec t ion of t he foetus 's life or r e s t r i c t i ng 
it solely in t he event of a severe , i m m e d i a t e and i n s u r m o u n t a b l e risk to the 
m o t h e r ' s life would cons t i t u t e a s t e p backwards his tor ical ly and socially 
and would call in to ques t i on the legis lat ion in force in m a n y S t a t e s 
P a r t i e s to t he Conven t i on . 

53 . T h e G o v e r n m e n t [jointed out t ha t the C o m m i s s i o n had cons ide red 
w h e t h e r it was a p p r o p r i a t e to recognise t he foetus as hav ing the r ight to 
life subject to ce r t a in res t r i c t ions r e l a t i n g to t he p ro tec t ion of the 
m o t h e r ' s life and h e a l t h (see X v. the United Kingdom, c i ted above) . T h e y 
s u b m i t t e d t h a t such a l imi t a t ion would not allow7 r ecour se to abor t ion for 
t h e r a p e u t i c , m o r a l or social r easons , which a t t he t i m e w h e n the t ex t of 
t he C o n v e n t i o n was be ing nego t i a t ed had n o n e t h e l e s s a l r eady been 
a u t h o r i s e d by the legis la t ion of a n u m b e r of coun t r i e s . It would a m o u n t 
to pena l i s ing S t a t e s t h a t had op ted for t he r ight to abo r t i on as an exp re s 
sion a n d appl ica t ion of a w o m a n ' s a u t o n o m y over he r own body and her 
r ight to con t ro l he r m a t e r n i t y . T h e S t a t e s P a r t i e s had not i n t e n d e d to 
confer on t he express ion "r ight to life" a m e a n i n g t h a t e x t e n d e d to the 
foetus and was mani fes t ly con t r a ry to t he i r d o m e s t i c legis la t ion. 

54. H a v i n g r ega rd to t he foregoing, the G o v e r n m e n t cons idered t h a t 
t he C o n v e n t i o n was not des igned to cover t he foetus and t h a t if the 
E u r o p e a n S t a t e s wished to en su re effective p ro t ec t i on of t he foetus 's 
r ight to life, a provision s e p a r a t e from Art ic le 2 would have to be d r a w n 
up . T o cons t rue Art ic le 2 as a l lowing implici t excep t ions to t he r ight to life 
would be at va r i ance wi th bo th t he l e t t e r a n d the spiri t of t h a t Ar t ic le . 
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First ly, the pe rmiss ib le excep t ions formed a n exhaus t ive list, t h e r e be ing 
no o t h e r opt ion w h e r e such a f u n d a m e n t a l r ight was conce rned ; h e r e , the 
G o v e r n m e n t r e fe r red to the Pretty case in which the C o u r t had s ta ted : 
"[Art ic le 2] sets ou t t he l imi ted c i r c u m s t a n c e s w h e n dep r iva t ion of life 
m a y be jus t i f i ed" (see Pretty v. the United Kingdom, no. 2346/02, § 37, 
E C H R 2002-III) . Secondly, t he excep t ions were to be u n d e r s t o o d a n d con
s t rued str ict ly (see Ocalan v. Turkey, no. 46221/99, § 201 , 12 M a r c h 2003). 

55. T h e G o v e r n m e n t observed t h a t in t he i n s t an t case t he appl icant 
had u n d e r g o n e a t h e r a p e u t i c abor t ion as a resu l t of ac ts ca r r i ed ou t by 
t he doc to r ou t s ide t he s t a t u t o r y per iod wi th in which abor t ion was per
mi t t ed , which had been t en weeks at t he t i m e a n d was now twelve weeks 
(see p a r a g r a p h s 27-28 above) . However , if the C o u r t were to t ake t he view 
tha t t h a t factor r e n d e r e d Art ic le 2 appl icab le , and t h a t t he foetus should 
the re fo re be r e g a r d e d as a pe r son p r o t e c t e d by t h a t provision, they 
po in ted out t h a t in several E u r o p e a n S t a t e s the s t a t u t o r y per iod for 
abor t ion was m o r e t h a n twenty weeks , for e x a m p l e in the N e t h e r l a n d s or 
in Eng land (where abor t ions could be ca r r ied out at up to twenty-four 
weeks ) . Un le s s d o m e s t i c legis la t ion and the na t iona l a u t h o r i t i e s ' m a r g i n 
of app rec i a t ion in this sphe re were to be cal led in to ques t ion , Art ic le 2 
could consequen t ly not apply to t h e u n b o r n child. T h a t also m e a n t , in the 
G o v e r n m e n t ' s submiss ion , tha t t he issue of the viabil i ty of t he foetus was 
i r re levan t in t he i n s t an t case . It would be pa radox ica l for S t a t e s to have a 
m a r g i n of app rec i a t i on al lowing t h e m to exclude t he foetus from protec
t ion u n d e r Art ic le 2 w h e r e a p r e g n a n c y was t e r m i n a t e d in ten t iona l ly 
wi th the m o t h e r ' s consent - and s o m e t i m e s on t h a t condi t ion a lone - if 
t hey w e r e not g r a n t e d t he s a m e m a r g i n of app rec i a t i on in exc lud ing the 
foetus from the scope of t h a t provision w h e r e a p r e g n a n c y was i n t e r r u p t e d 
on accoun t of u n i n t e n t i o n a l neg l igence . 

56. In the a l t e rna t i ve , t he G o v e r n m e n t po in t ed out t h a t in F r e n c h law 
the foetus was p r o t e c t e d indirect ly t h r o u g h the p r e g n a n t w o m a n ' s body, of 
which it was an ex tens ion . T h a t was t he case w h e r e abo r t i on was car r ied 
out in ten t iona l ly bu t not in one of the cases exhaus t ive ly l isted in the 
re levant legis la t ion (Article 223-10 of the C r i m i n a l Code - see pa ra 
g r a p h 25 above) , or in t he event of an acc ident . In the l a t t e r case , the 
o rd ina ry r e m e d i e s for e s tab l i sh ing civil l iability could be used, a n d the 
m o t h e r could be a w a r d e d c o m p e n s a t i o n for pe r sona l , pecun ia ry and non-
pecun ia ry d a m a g e , he r p r e g n a n t s t a t e be ing necessar i ly t a k e n into 
account . F u r t h e r m o r e , u n d e r t he c r imina l law, anyone w h o t h r o u g h in
a d v e r t e n c e caused a p r e g n a n c y to be t e r m i n a t e d could be p r o s e c u t e d for 
caus ing u n i n t e n t i o n a l injury, t he d e s t r u c t i o n of t he foetus be ing r e g a r d e d 
as d a m a g e to the w o m a n ' s o r g a n s . 

57. T h e G o v e r n m e n t a r g u e d t h a t the app l ican t could have sought 
d a m a g e s from the hosp i ta l for t h e doc tor ' s negl igence wi th in t he four-
year l imi t a t ion per iod for ac t ions for d a m a g e s in t he admin i s t r a t i ve 
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cou r t s . T h e y exp la ined t h a t v ic t ims of d a m a g e caused by public s e rvan t s 
had two d is t inc t r e m e d i e s avai lable . If t he d a m a g e r e su l t ed from persona l 
negl igence on the pa r t of the public se rvan t , not in t r ins ical ly connec t ed 
wi th the p e r f o r m a n c e of his or her du t i e s , the vict im could ob ta in com
pensa t i on by su ing the pe r son conce rned in t he o rd ina ry cour t s , w h e r e a s 
if the d a m a g e r e su l t ed from negl igence t h a t disclosed failings on the pa r t 
of t he a u t h o r i t y in q u e s t i o n , t he m a t t e r would be classified as official 
negl igence a n d come wi th in the ju r i sd ic t ion of t he a d m i n i s t r a t i v e cou r t s . 
T h e G o v e r n m e n t s u b m i t t e d tha t in Epoux V. ( j udgmen t of 10 Apri l 1992) 
t he Conseil dEtat had a b a n d o n e d its posi t ion t h a t a hospi ta l d e p a r t m e n t 
could incur l iabili ty only in cases of gross neg l igence . F u r t h e r m o r e , an 
except ion to the ru le t h a t the hospi ta l was liable in t h e event of medica l 
negl igence occur red w h e r e negl igence was d e e m e d to be severable from 
the publ ic service, e i t he r because it was pure ly pe r sona l and thus wholly 
u n r e l a t e d to the p e r f o r m a n c e of official du t i e s - which had not been the 
case in th is ins tance - or because it was i n t en t iona l or except ional ly 
se r ious , a m o u n t i n g to inexcusab le professional misconduc t of such gravi ty 
t h a t it c eased to be r e g a r d e d as indissociable from the p e r f o r m a n c e of the 
official du t i e s in ques t ion . T h e G o v e r n m e n t exp la ined t h a t pe r sona l and 
official negl igence were in fact usual ly in t e r l inked , pa r t i cu la r ly in cases 
of u n i n t e n t i o n a l injury or homic ide . For t h a t reason , the Conseil dEtat 
had accep ted long ago t h a t the pe r sona l l iabili ty of a publ ic se rvan t did 
not exc lude t he liability of the a u t h o r i t y to which he or she was a t t a c h e d 
(Epoux Lemonnier, 1918). T h e G o v e r n m e n t the re fo re cons ide red t h a t the 
app l ican t h a d had the possibili ty of s eek ing r ed res s in the a d m i n i s t r a t i v e 
cour t s as soon as t he d a m a g e had occur red , w i thou t hav ing to wait for 
the c r imina l p roceed ings to end . Such an act ion would have been all t he 
m o r e likely to succeed as , for the hospi ta l to be held l iable, only o rd ina ry 
negl igence had to be m a d e out , and the exper t r epo r t s o r d e r e d by the 
cour t s had re fe r red precisely to t he hospi ta l d e p a r t m e n t ' s o rgan i sa t iona l 
p r o b l e m s . T h e a d m i n i s t r a t i v e cour t s could the re fo re l eg i t imate ly have 
been expec ted to reach the s a m e conclusion. 

58. T h e G o v e r n m e n t a s se r t ed t h a t t h a t r e m e d y had b e e n effective and 
a d e q u a t e in t e r m s of the positive obl iga t ions u n d e r Art ic le 2 of the Con
ven t ion (see Calvelli and Ciglio, c i ted above) and t h a t t he app l i can t had , 
t h r o u g h he r own inac t ion or neg l igence , depr ived herse l f of a r e m e d y 
which had none the l e s s been avai lable to he r for four years from the t i m e 
w h e n the d a m a g e had occur red , and in r e spec t of wh ich she could have 
received advice from he r lawyers . In Calvelli and Ciglio t h e r e had been no 
d o u b t t h a t Art ic le 2 of the Conven t i on was appl icable to a newborn child. 
In t he i n s t a n t case , in which the appl icabi l i ty of Art ic le 2 was ques t i onab l e , 
t h e r e were the re fore add i t iona l r ea sons for cons ide r ing t h a t t he possibility 
of us ing civil or admin i s t r a t i ve r e m e d i e s to es tab l i sh liability was suffi
c ient . In the G o v e r n m e n t ' s submiss ion , such an ac t ion for d a m a g e s could 
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have been based on the t a k i n g of t he life of the child t he appl icant 
was car ry ing , since the re levant case- law of t he a d m i n i s t r a t i v e cour ts 
did not a p p e a r thus far to p rec lude the possibili ty of affording embryos 
p ro t ec t i on u n d e r Art ic le 2 of the Conven t i on (Conseil dEtat (full cour t ) , 
Confederation nationale des associations familiales catholiques et autres, j u d g m e n t 
of 21 D e c e m b e r 1990 - see p a r a g r a p h 47 above) . At t he m a t e r i a l t ime , in 
any event , t he issue had not been clearly resolved by the Conseil dEtat. 

59. In conclusion, the G o v e r n m e n t cons idered t h a t , even suppos ing 
t h a t Art ic le 2 was appl icable in t he in s t an t case , t h a t provision did not 
r e q u i r e t he life of t he foetus to be p r o t e c t e d by the c r imina l law in the 
event of u n i n t e n t i o n a l neg l igence , as was t he posi t ion in m a n y E u r o p e a n 
coun t r i e s . 

B. T h i r d - p a r t y i n t e r v e n t i o n s 

/. Centerfor Reproductive Rights 

60. T h e C e n t e r for Reproduc t ive Rights (CRR) s u b m i t t e d t h a t unbo rn 
foetuses could not be t r e a t e d as pe r sons u n d e r t he law a n d hence covered 
by Art ic le 2 of t he C o n v e n t i o n b e c a u s e t h e r e was no legal basis for such an 
a p p r o a c h (i), and because g r a n t i n g t h e m t h a t s t a t u s would in te r fe re wi th 
w o m e n ' s basic h u m a n r igh t s (ii). Lastly, they a r g u e d that it would be 
inadvisable to e x t e n d r igh ts to the foetus because t he loss of a wan ted 
foetus cons t i t u t ed a n injury to the e x p e c t a n t m o t h e r (iii). 

6 1 . (i) T h e asser t ion tha t a foetus was a pe r son r a n c o u n t e r to t he case-
law of the Conven t i on ins t i tu t ions , the legis lat ion of t he m e m b e r S t a t e s of 
the Counci l of E u r o p e , i n t e r n a t i o n a l s t a n d a r d s a n d the case- law of cour t s 
t h r o u g h o u t the world. Rely ing on the decisions in X v. the United Kingdom 
( C o m m i s s i o n decision c i ted above) , H. v. Norway (no. 17004/90, C o m m i s 
sion decis ion of 19 May 1992, D R 73, p . 155) and , mos t recent ly , Boso v. Italy 
(no. 50490/99, E C H R 2002-VII) , in which t h e C o m m i s s i o n a n d the Cour t 
had held t h a t g r a n t i n g a foetus t he s a m e r igh t s as a person would place 
u n r e a s o n a b l e l imi t a t ions on the Ar t ic le 2 r igh t s of pe r sons a l r eady born, 
t he C R R saw no r e a s o n to d e p a r t from tha t conclusion unless the r ight to 
abor t ion in all Counci l of E u r o p e m e m b e r S t a t e s were to be cal led in to 
ques t i on . 

62. T h e foetus was not recognised as a pe r son in E u r o p e a n domes t i c 
legis lat ion or by the na t iona l cour t s i n t e r p r e t i n g it. T h e C R R drew 
a t t e n t i o n to t he C o u r t of C a s s a t i o n ' s s e t t l ed posi t ion (see p a r a g r a p h 29 
above) , which was cons i s ten t wi th the d is t inc t ion m a d e in F r e n c h law 
b e t w e e n the concep ts of " h u m a n b e i n g " and "pe r son" , the fo rmer being a 
biological concept a n d the l a t t e r a legal t e r m a t t a c h e d to a legal ca tegory 
whose r igh t s took effect and were per fec ted at b i r th , a l t h o u g h in ce r ta in 
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c i r c u m s t a n c e s t he r igh ts a c q u i r e d at b i r t h were r e t roac t ive to concept ion . 
T h e na t iona l cour t s had also add re s sed the issue of t he legal s t a t u s of t he 
pe r son in the contex t of abor t ion . For e x a m p l e , the A u s t r i a n and 
N e t h e r l a n d s C o n s t i t u t i o n a l C o u r t s had held t h a t Art ic le 2 should not be 
i n t e r p r e t e d as p r o t e c t i n g t h e u n b o r n child, and the F r e n c h C o n s t i t u t i o n a l 
Counci l had found no conflict b e tween legislat ion on the vo lun ta ry 
t e r m i n a t i o n of p r e g n a n c y and the cons t i t u t iona l p ro tec t ion of the chi ld 's 
r ight to h e a l t h (decision no. 74-54 of 15 J a n u a r y 1975). T h a t r e a d i n g was 
cons i s ten t wi th the re levan t legis lat ion t h r o u g h o u t E u r o p e : th i r ty -n ine 
m e m b e r S t a t e s of t he Counci l of Eu rope - the excep t ions be ing A n d o r r a , 
I r e l and , L i ech tens t e in , M a l t a , Po land a n d San M a r i n o , which had m a i n 
t a ined severe res t r i c t ions on abor t ion (with only very n a r r o w t h e r a p e u t i c 
except ions) - p e r m i t t e d a w o m a n to t e r m i n a t e a p r egnancy wi thou t re
s t r ic t ion d u r i n g the first t r i m e s t e r or on very b road t h e r a p e u t i c g rounds . 

63. W i t h r ega rd to i n t e r n a t i o n a l and regional s t a n d a r d s , the C R R 
observed t h a t t he I n t e r n a t i o n a l Covenan t on Civil and Poli t ical R igh t s 
provided no ind ica t ion t h a t t he r ight to life appl ied to a foetus . It a d d e d 
t h a t the H u m a n Righ t s C o m m i t t e e had rou t ine ly e m p h a s i s e d t he t h r e a t 
to w o m e n ' s lives posed by illegal abor t ions . T h e s a m e was t r u e of the 
C o n v e n t i o n on the Righ t s of the Chi ld and the i n t e r p r e t a t i o n by the 
C o m m i t t e e on the Righ t s of the Chi ld of Ar t ic le 6, which provided: 
"Every child has the i n h e r e n t r ight to life." O n several occasions the 
C o m m i t t e e had s t a t ed its conce rn about the difficulties of ado lescen t 
girls in hav ing the i r p r e g n a n c i e s t e r m i n a t e d in safe condi t ions and had 
expressed its fears as to t h e impac t of puni t ive legis la t ion on m a t e r n a l 
mor t a l i t y r a t e s . T h e case- law of the I n t e r - A m e r i c a n reg iona l sys tem, 
n o t w i t h s t a n d i n g Art ic le 4 of t he A m e r i c a n Conven t i on on H u m a n Righ t s 
(see p a r a g r a p h 52 above) , did not provide abso lu te p ro tec t ion to a foetus 
before b i r t h . T h e I n t e r - A m e r i c a n C o m m i s s i o n on H u m a n Righ t s had held 
in Baby Boy (1981) tha t Art ic le 4 did not p rec lude l iberal nat ional- level 
abor t ion legis lat ion. F u r t h e r m o r e , the O r g a n i s a t i o n of African U n i t y had 
a d o p t e d t he Protocol on t he Righ t s of W o m e n on 11 J u l y 2003 to supple 
m e n t t he African C h a r t e r on H u m a n and Peoples ' R igh t s of 2 7 J u n e 1981, 
b r o a d e n i n g the p ro tec t ion of the r ight of w o m e n to t e r m i n a t e a p reg 
nancy. 

64. Last ly , wi th r e g a r d to n o n - E u r o p e a n S ta t e s , the C R R noted tha t 
t he S u p r e m e C o u r t s of C a n a d a and the U n i t e d S t a t e s had decl ined to 
t r e a t u n b o r n foetuses as pe r sons u n d e r t he law (in Winnipeg Child Family 
Services v. G. (1997) a n d Roe v. Wade (1973)) . T h e U n i t e d S t a t e s S u p r e m e 
C o u r t had reaf f i rmed t h a t posi t ion in a r ecen t case in 2000 {Stenberg 
v. Carharl), in which it had dec la red u n c o n s t i t u t i o n a l a S t a t e law 
p roh ib i t ing ce r t a in m e t h o d s of abor t ion and provid ing no p ro tec t ion for 
w o m e n ' s hea l t h . Similar ly , in Sou th Africa, ru l ing on a cons t i t u t iona l 
cha l lenge to the recent ly enac t ed Choice on T e r m i n a t i o n of P r e g n a n c y 
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Act, which p e r m i t t e d abor t ion wi thou t res t r i c t ion d u r i n g the first tr i
m e s t e r a n d on b road g r o u n d s at l a t e r s t ages of p r egnancy , t he High 
C o u r t had cons ide red t h a t t h e foetus was not a legal pe r son (Christian 
Lawyers Association of South Africa and Others v. Minister of Health and Others, 
1998). 

65. (ii) In the C R R ' s submiss ion , recogni t ion of the foetus ' s r ights 
in te r fe red , in pa r t i cu l a r , wi th w o m e n ' s f u n d a m e n t a l r ight to a pr ivate 
life. In Briiggemann and Scheuten v. Germany (no. 6959/75 , C o m m i s s i o n ' s 
r epor t of 12 J u l y 1977, D R 10, p . 100), the C o m m i s s i o n h a d implicit ly 
accep ted t h a t an abso lu te p roh ib i t ion on abor t ion would be a n i m p e r m i s 
sible i n t e r f e r ence wi th privacy r igh ts u n d e r Art ic le 8 of t h e Conven t ion . 
Subsequen t ly , while re jec t ing t he sugges t ion t h a t Art ic le 2 p ro t ec t ed 
t he r igh t to life of foetuses , t h e Conven t i on in s t i t u t ions h a d fur ther 
recognised t h a t the r ight to respec t for t he p r iva te life of t h e p r e g n a n t 
w o m a n , as t he pe r son p r imar i ly conce rned by the p r e g n a n c y and its 
con t inua t ion or t e r m i n a t i o n , preva i led over the f a the r ' s r igh ts (see 
p a r a g r a p h 61 above) . In add i t i on to respec t for p r iva te life, the preser 
va t ion of the p r e g n a n t w o m a n ' s life and h e a l t h took p r e c e d e n c e . In hold
ing t h a t res t r i c t ions on the e x c h a n g e of in fo rma t ion on abor t ion c r ea t ed a 
risk to the h e a l t h of w o m e n whose p r e g n a n c i e s posed a t h r e a t to the i r 
lives, t he C o u r t had ru led t h a t t he in junc t ion in ques t i on had been 
"d i sp ropo r t i ona t e to t he a ims p u r s u e d " and t h a t , consequen t ly , a 
w o m a n ' s hea l t h in t e re s t prevai led over a S t a t e ' s dec l a red m o r a l in te res t 
in p r o t e c t i n g t he r igh ts of a foetus (see Open Door and Dublin Well Woman 
v. Ireland, j u d g m e n t of 29 O c t o b e r 1992, Ser ies A no. 246-A). 

66. (iii) In the C R R ' s submiss ion , dec l in ing to recognise the foetus as a 
pe r son u n d e r Art ic le 2 did not p rec lude a r e m e d y for injur ies such as the 
one t h a t had given rise to t he i n s t a n t case . T h e loss of a w a n t e d foetus was 
an injury suffered by the e x p e c t a n t m o t h e r . C o n s e q u e n t l y , the r igh t s t h a t 
were en t i t l ed to p ro tec t ion in t he i n s t an t case were those of t h e appl ican t 
and not those of the foetus she h a d lost. It was wi th in the power of the 
leg is la ture of every Counci l of Eu rope m e m b e r S t a t e to recognise bo th 
civil a n d c r imina l offences c o m m i t t e d by individuals who in jured a 
w o m a n by caus ing the t e r m i n a t i o n of a w a n t e d p regnancy . 

2. Family Planning Association 

67. T h e Fami ly P l a n n i n g Associa t ion (FPA) set out p r imar i ly to a r g u e 
tha t the r ight to life e n s h r i n e d in Ar t ic le 2 of t he C o n v e n t i o n should not be 
i n t e r p r e t e d as e x t e n d i n g to t he u n b o r n (i). In suppor t of t h a t a r g u m e n t , 
t he FPA provided the C o u r t wi th in fo rma t ion on the c u r r e n t legal posit ion 
on abor t ion in t he m e m b e r S t a t e s of t he Counci l of E u r o p e (ii), and a 
s u m m a r y of t h e legal s t a t u s of t h e u n b o r n in U n i t e d K i n g d o m law (iii). 
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68. (i) T h e FPA po in ted out t h a t Art ic le 2 was d ra f ted in such a way as 
to allow only very l imi ted except ions to t he p roh ib i t ion it imposed on 
in t en t iona l dep r iva t ion of life. V o l u n t a r y t e r m i n a t i o n of p r e g n a n c y was 
not one of those excep t ions ; nor could any of t he excep t ions be in ter
p r e t e d to include t h a t p rac t ice . Recen t evidence showed t h a t vo lun ta ry 
t e r m i n a t i o n of p r e g n a n c y on r eques t in t he first t r i m e s t e r was now 
widely accep ted across E u r o p e , as was t e r m i n a t i o n on c e r t a i n g r o u n d s in 
t h e second t r i m e s t e r . If Ar t ic le 2 were i n t e r p r e t e d as apply ing to t he 
u n b o r n from the m o m e n t of concept ion , as c o n t e n d e d by the app l i can t , 
t h e C o u r t would be cal l ing in to ques t ion the laws on abor t ion enac t ed 
in most C o n t r a c t i n g S ta t e s . F u r t h e r m o r e , t h a t would r e n d e r illegal 
t he major i ty of m e t h o d s of c o n t r a c e p t i o n c u r r e n t l y in use t h r o u g h o u t 
E u r o p e , since they ac ted or could act af ter concep t ion to p reven t 
i m p l a n t a t i o n . T h e r e would the re fore be d e v a s t a t i n g impl ica t ions in 
t e r m s of bo th individual choices a n d lives and social policy. T h e Engl ish 
H i g h C o u r t had recent ly acknowledged t h a t t h a t would be the un
des i rab le consequence if it w e r e to accept t he a r g u m e n t of t he Society for 
t h e P ro t ec t i on of U n b o r n C h i l d r e n t h a t e m e r g e n c y h o r m o n a l con t r a 
cept ives were abor t i fac ien t s because p r e g n a n c y began at concep t ion (see 
Society for the Protection of Unborn Children v. Secretary of Stale for Health [2002] 
H igh C o u r t , A d m i n i s t r a t i v e C o u r t (England and W a l e s ) ) . 

69. T h e possibili ty t h a t Ar t ic le 2 appl ied to t he foetus bu t wi th cer
ta in impl ied l imi ta t ions , for e x a m p l e only af ter a cri t ical point in t i m e 
(viability or some o t h e r g e s t a t i o n a l s t age) should likewise be re jec ted . 
Recen t evidence showed t h a t , beyond the b r o a d consensus identif ied 
above, t h e r e was a comple t e lack of any genera l ly accep ted s t a n d a r d in 
re la t ion to t he ge s t a t i ona l l imit on the avai labi l i ty of abor t ion , t he 
g r o u n d s on which t e r m i n a t i o n was avai lable af ter t h a t po in t in t ime , or 
t he condi t ions t h a t h a d to be satisfied. 

70. (ii) Recen t survey in fo rma t ion was avai lable (Abortion Legislation in 
Europe, I n t e r n a t i o n a l P l a n n e d P a r e n t h o o d F e d e r a t i o n ( IPPF) E u r o p e a n 
Ne twork , J u l y 2002, and Abortion Policies: a Global Review, U n i t e d Na t ions 
Popu la t i on Division, J u n e 2002) in re la t ion to the legal posi t ion on 
abor t ion in the Counci l of E u r o p e m e m b e r S t a t e s wi th t he except ion of 
Serb ia and M o n t e n e g r o . T h e surveys showed t h a t four S t a t e s essent ia l ly 
p roh ib i t ed abor t ion , except w h e r e t he p r e g n a n t w o m a n ' s life was en
d a n g e r e d (Andor ra , L i ech t ens t e in , San M a r i n o and I r e l a n d ) , w h e r e a s t h e 
g rea t major i ty of m e m b e r S t a t e s provided for m u c h wider access to 
abor t ion services. Such evidence of t he avai labi l i ty of abor t ion across 
E u r o p e was in k e e p i n g wi th t he g e n e r a l t r e n d towards the l ibera l i sa t ion 
of abor t ion laws. No genera l consensus e m e r g e d from the p rac t i ce of t h e 
m e m b e r S t a t e s as to the per iod d u r i n g which abor t ion was p e r m i t t e d after 
t h e first t r i m e s t e r or t he condi t ions t h a t had to be satisfied for abor t ion to 
be avai lable in t he l a t e r s t ages of p r egnancy . F u r t h e r m o r e , t he g r o u n d s on 
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which abor t ion was p e r m i t t e d wi thou t a t ime- l imi t we re m a n y and var ied. 
T h e FPA accordingly c o n t e n d e d tha t if Ar t ic le 2 were i n t e r p r e t e d as apply
ing to t he u n b o r n from some pa r t i cu l a r point in t ime , t h a t would call into 
ques t i on the legal posi t ion in a n u m b e r of S t a t e s w h e r e t e r m i n a t i o n was 
avai lable on c e r t a i n g r o u n d s at a l a t e r s t age t h a n t h a t d e t e r m i n e d by the 
C o u r t . 

71 . (iii) It was now a se t t l ed g e n e r a l pr inciple of t he c o m m o n law tha t 
in t he U n i t e d K i n g d o m legal pe rsona l i ty crystal l ised upon b i r th . U p unt i l 
t ha t point , t he u n b o r n had no legal pe rsona l i ty i n d e p e n d e n t of the p reg
nan t w o m a n . However , desp i t e t h a t lack of legal persona l i ty , t h e i n t e r e s t s 
of t h e u n b o r n were often p r o t e c t e d whi le they were in t he w o m b , even 
t hough those i n t e r e s t s could not be rea l i sed as enforceable r igh t s unt i l 
t he a t t a i n m e n t of legal pe rsona l i ty on b i r th . 

72. In the civil law, t h a t specifically m e a n t tha t pr ior to b i r t h the 
u n b o r n h a d no s t a n d i n g to b r ing p roceed ings for c o m p e n s a t i o n or o the r 
judicial r e m e d i e s in re la t ion to any h a r m done or injury s u s t a i n e d while 
in t he w o m b , a n d t h a t no claim could be m a d e on the i r beha l f (see Patun 
v. British Pregnancy Advisory Service Trustees [1979] Q u e e n ' s Bench R e p o r t s 
276). Efforts had been m a d e to p e r s u a d e the cour t s d e a l i n g wi th such 
cases t h a t accord ing to the law of success ion, the u n b o r n could be 
d e e m e d to be " b o r n " or "persons in b e i n g " w h e n e v e r t he i r i n t e r e s t s so 
d e m a n d e d . However , Burton conf i rmed t h a t t ha t pr inciple was also 
subject to t he live b i r th of a child ([1993] Q u e e n ' s Bench R e p o r t s 204, 
227). 

73. In t he c r imina l law, it was well e s t ab l i shed t h a t the u n b o r n were 
not t r e a t e d as legal pe r sons for t he pu rpose of the c o m m o n - l a w rules 
of m u r d e r or m a n s l a u g h t e r . In Attorney-General's Reference (no. 3, 1994), 
the H o u s e of Lords had concluded t h a t injury of the u n b o r n wi thout a 
live b i r t h could not lead to a convict ion for m u r d e r , m a n s l a u g h t e r or any 
o t h e r violent c r i m e . T h e r igh t s of the u n b o r n were fu r the r p r o t e c t e d by 
the c r imina l law on abor t ion . Sect ions 58 and 59 of the Offences aga ins t 
the P e r s o n Act 1861 had i n t roduced the s t a t u t o r y offences of p rocur ing 
abor t ion a n d p r o c u r i n g the m e a n s to cause abor t ion . Similar ly, by 
sect ion 1 of t h e Infant Life (P rese rva t ion) Act 1929 the d e s t r u c t i o n of the 
unbo rn , w h e r e capab le of live b i r th , was a ser ious offence. Those Acts were 
still in force. Abor t ion and child d e s t r u c t i o n r e m a i n e d il legal, subject to 
the appl ica t ion of the Abor t ion Act 1967. 

C. T h e C o u r t ' s a s s e s s m e n t 

74. T h e app l i can t compla ined t h a t she h a d been u n a b l e to secure t he 
convict ion of t he doc tor whose medica l neg l igence had caused he r to have 
to u n d e r g o a t h e r a p e u t i c abor t ion . It has not b e e n d i s p u t e d t h a t she 
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i n t e n d e d to car ry her p r e g n a n c y to full t e r m a n d t h a t he r child was in good 
hea l t h . Fol lowing the m a t e r i a l events , t he app l i can t and he r p a r t n e r 
lodged a c r imina l compla in t , t o g e t h e r wi th a n app l ica t ion to join the pro
ceedings as civil pa r t i e s , a l leging u n i n t e n t i o n a l injury to the app l ican t and 
u n i n t e n t i o n a l homic ide of the child she was car ry ing . T h e cour t s held tha t 
t he p rosecu t ion of t he offence of u n i n t e n t i o n a l injury to the app l i can t was 
s t a t u t e - b a r r e d and , q u a s h i n g the C o u r t of Appea l ' s j u d g m e n t on t he 
second point , t h e C o u r t of C a s s a t i o n held t h a t , r ega rd be ing h a d to t he 
pr inciple t h a t t he c r imina l law was to be s t r ic t ly cons t rued , a foetus could 
not be t he v ic t im of u n i n t e n t i o n a l homic ide . T h e c e n t r a l ques t i on ra ised 
by the app l ica t ion is w h e t h e r t he absence of a c r imina l r e m e d y wi th in the 
F rench legal sys t em to pun i sh t he u n i n t e n t i o n a l d e s t r u c t i o n of a foetus 
cons t i t u t ed a fai lure on the pa r t of the S t a t e to p ro tec t by law the r ight 
to life wi th in t he m e a n i n g of Art ic le 2 of t he Conven t i on . 

/. Existing case-law 

75. Unl ike Art ic le 4 of the A m e r i c a n Conven t i on on H u m a n Righ t s , 
which provides t h a t the r ight to life m u s t be p r o t e c t e d "in gene ra l , from 
the m o m e n t of concep t ion" , Art ic le 2 of t he C o n v e n t i o n is s i lent as to the 
t e m p o r a l l imi t a t ions of t he r ight to life and , in pa r t i cu l a r , does not define 
"eve ryone" ("toute personne") whose "l ife" is p r o t e c t e d by the Conven t ion . 
T h e C o u r t has yet to d e t e r m i n e t he issue of t he " b e g i n n i n g " of "everyone ' s 
r ight to life" wi th in t he m e a n i n g of this provision and w h e t h e r t he u n b o r n 
child has such a r igh t . 

T o d a t e it has been ra ised solely in connec t ion wi th laws on abor t ion . 
Abor t ion does not cons t i t u t e one of the excep t ions express ly l isted in 
p a r a g r a p h 2 of Art ic le 2, but the C o m m i s s i o n has expressed the opinion 
t h a t it is compa t ib l e wi th the first s en t ence of Art ic le 2 § 1 in the i n t e r e s t s 
of p ro t ec t i ng t he m o t h e r ' s life and h e a l t h because "if one a s s u m e s t h a t 
this provision appl ies at the init ial s t age of the p regnancy , t he abor t ion is 
covered by an impl ied l imi ta t ion , p r o t e c t i n g t he life and h e a l t h of the 
w o m a n at t h a t s t age , of t he ' r igh t to life' of the foe tus" (see X v. the 
United Kingdom, Commis s ion decision ci ted above, p . 253) . 

76. H a v i n g ini t ial ly refused to e x a m i n e in abstracto t he compat ib i l i ty of 
abo r t i on laws wi th Art ic le 2 of t he Conven t i on (see At) . Norway, no . 867/60, 
C o m m i s s i o n decision of 29 May 1961, Col lec t ion of Decis ions , vol. 6, p . 34, 
and X v. Austria, no. 7045/75, C o m m i s s i o n decis ion of 10 D e c e m b e r 1976, 
D R 7, p . 87) , t h e C o m m i s s i o n acknowledged in Briiggemann and Scheuten 
(cited above) t h a t w o m e n c o m p l a i n i n g u n d e r Art ic le 8 of the Conven t i on 
abou t t he C o n s t i t u t i o n a l C o u r t ' s decision r e s t r i c t i ng t he avai labi l i ty of ab 
o r t ions had s t a n d i n g as v ic t ims. It s t a t e d on t h a t occasion: "... p r e g n a n c y 
canno t be said to p e r t a i n un ique ly to t h e s p h e r e of p r iva te life. W h e n e v e r a 
w o m a n is p r e g n a n t he r p r iva te life b e c o m e s closely connec t ed wi th t he 
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deve lop ing foe tus" (ibid., p. 116, § 59) . However , the C o m m i s s i o n did not 
find it "necessa ry to dec ide , in th is con tex t , w h e t h e r the u n b o r n child is to 
be cons ide red as ' l ife' in t he sense of Ar t ic le 2 of t he C o n v e n t i o n , or 
w h e t h e r it could be r e g a r d e d as an en t i ty which u n d e r Art ic le 8 § 2 could 
justify an in t e r f e rence 'for t he p ro tec t ion of o t h e r s ' " (ibid., p . 116, § 60). It 
expressed the opinion t h a t t h e r e had been no violat ion of Art ic le 8 of the 
Conven t i on because "not every r egu la t ion of t he t e r m i n a t i o n of u n w a n t e d 
p r e g n a n c i e s cons t i t u t e s a n in t e r f e rence wi th t he r ight to respec t for the 
p r iva te life of t h e m o t h e r " (ibid., pp . 116-17, § 61) , whi le e m p h a s i s i n g : 
" T h e r e is no evidence t h a t it was the i n t e n t i o n of the Pa r t i e s to the Con
vent ion to b ind themse lves in favour of a n y p a r t i c u l a r so lu t ion" (ibid., 
pp. 117-18, § 6 4 ) . 

77. lnXv. the United Kingdom (cited above) , the C o m m i s s i o n cons idered 
an app l ica t ion by a m a n c o m p l a i n i n g t h a t his wife had been al lowed to 
have an abor t ion on hea l t h g rounds . Whi le it accep ted t h a t t he po ten t i a l 
f a ther could be r e g a r d e d as t he "v ic t im" of a viola t ion of the r ight to life, it 
cons idered t h a t the t e r m "eve ryone" in several Art ic les of the Conven t ion 
could not app ly p rena ta l ly , bu t observed t h a t "such appl ica t ion in a r a r e 
case - e.g. u n d e r Art ic le 6, p a r a g r a p h 1 - canno t be exc luded" (p. 249, § 7; 
for such an app l ica t ion in connec t ion wi th access to a cour t , see Reeve v. the 
United Kingdom, no. 24844/94, C o m m i s s i o n decision of 30 N o v e m b e r 1994, 
1)R 7()-.\. p. 146). flic Commis s ion a d d e d thai the genera l usage of the 
t e r m "eve ryone" ("loute personne") and the con tex t in which it was used in 
Art ic le 2 of t he C o n v e n t i o n did not inc lude the u n b o r n . As to t he t e r m 
"life" a n d , in p a r t i c u l a r , t he b e g i n n i n g of life, t he C o m m i s s i o n no ted a 
"d ivergence of t h ink ing on the ques t ion of w h e r e life b e g i n s " a n d added : 
"Whi le some believe t h a t it s t a r t s a l r eady wi th concep t ion , o t h e r s t end to 
focus upon the m o m e n t of n ida t ion , upon the point t h a t the foetus 
becomes 'v iable ' , or upon live b i r t h " (X v. the United Kingdom, p . 250, § 12). 

T h e C o m m i s s i o n went on to e x a m i n e w h e t h e r Art ic le 2 was " to be 
i n t e r p r e t e d : as not cover ing the foetus a t all; as recognis ing a ' r igh t to 
life' of t he foetus wi th ce r t a in impl ied l imi ta t ions ; or as recognis ing an 
abso lu te ' r igh t to life' of the foe tus" (ibid. p . 251 , § 17). A l t h o u g h it did 
not express an opinion on the first two opt ions , it ca tegor ica l ly ru led out 
the th i rd i n t e r p r e t a t i o n , hav ing r e g a r d to t he n e e d to p ro t ec t the m o t h e r ' s 
life, which was indissociablc from t h a t of t he u n b o r n child: " T h e 'life' of 
t he foetus is i n t ima te ly connec t ed wi th , a n d it canno t be r e g a r d e d in 
isolat ion of, t he life of t he p r e g n a n t w o m a n . If Art ic le 2 were held to 
cover the foetus and its p ro t ec t ion u n d e r this Art ic le were , in the absence 
of any express l imi ta t ion , seen as abso lu te , an abor t ion would have to be 
cons ide red as p roh ib i t ed even w h e r e the c o n t i n u a n c e of t he pregnancy 
would involve a se r ious risk to t he life of t he p r e g n a n t w o m a n . This 
would m e a n t h a t the ' u n b o r n life' of t he foetus would be r e g a r d e d as 
be ing of a h ighe r va lue t h a n the life of t he p r e g n a n t w o m a n " (ibid., 
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p. 252, § 19). T h e C o m m i s s i o n a d o p t e d tha t so lu t ion , no t ing t h a t by 1950 
pract ica l ly all the C o n t r a c t i n g Pa r t i e s had " p e r m i t t e d abo r t i on w h e n 
necessa ry to save t he life of t he m o t h e r " a n d tha t in the m e a n t i m e the 
na t iona l law on t e r m i n a t i o n of p r egnancy had "shown a t endency towards 
fu r the r l ibe ra l i sa t ion" (ibid., p . 252, § 20). 

78. In H. v. Norway (cited above) , conce rn ing an abor t ion ca r r i ed out on 
non-medica l g r o u n d s aga ins t the fa the r ' s wishes , the C o m m i s s i o n added 
t h a t Art ic le 2 r equ i r ed lite S t a t e not only to refrain from t a k i n g a pe r son ' s 
life in ten t iona l ly bu t also to take a p p r o p r i a t e s teps to sa feguard life 
(p. 167). It cons ide red tha t it did not have to decide " w h e t h e r the foetus 
m a y enjoy a ce r t a in p ro tec t ion u n d e r Art ic le 2, first s e n t e n c e " , but did not 
exclude I he possibility t hat "in cer ta in c i r c u m s t a n c e s this m a y be the case 
n o t w i t h s t a n d i n g that t he re is in the C o n t r a c t i n g S t a t e s a cons ide rab le 
d ive rgence of views on w h e t h e r or to wha t e x t e n t Art ic le 2 p ro tec t s the 
t inhorn life" (ibid.) . It fu r the r noted tha t in such a de l ica te a r e a the 
C o n t r a c t i n g S ta te s had to have a ce r t a in d i sc re t ion , and concluded tha t 
the m o t h e r ' s decis ion, t aken in acco rdance with Norweg ian legis lat ion, 
had not exceeded tha t d iscre t ion (p. 168). 

79. flic C o u r t has only rare ly had occasion to consider t he appl ica t ion 
of Art ic le 2 to the foetus , fn Open Door and Dublin Well Woman (cited above) , 
the Irish G o v e r n m e n t relied on the pro tec t ion of the life of the unborn 
child to just ify the i r legislat ion proh ib i t ing the provision of informat ion 
conce rn ing abor t ion facilities ab road . T h e only issue tha t was resolved 
was w h e t h e r t he res t r ic t ions on the freedom to receive a n d i m p a r t the 
informat ion in ques t ion had been necessary in a d e m o c r a t i c society, wi th
in the m e a n i n g of paragraph 2 of Art icle 10 of the Conven t ion , to pu r sue 
t he " l eg i t ima te a im of the p ro tec t ion of mora l s of which the pro tec t ion in 
Ireland of the r ight to life of the unborn is one aspec t " (pp. 27-28, § 63), 
s ince the C o u r t did not consider it re levant to d e t e r m i n e " w h e t h e r a r ight 
to abor t ion is g u a r a n t e e d u n d e r the Conven t ion or w h e t h e r the foetus is 
encompassed by the right to life as con ta ined in Art ic le 2 " (p . 28, § 66) . 
Recent ly , in c i r c u m s t a n c e s s imilar to those \\\H. v. Norway (cited above) , 
w h e r e a w o m a n had decided to t e r m i n a t e her p regnancy aga ins t the 
fa ther ' s wishes , the C o u r t held tha t it was not r equ i red to d e t e r m i n e 
" w h e t h e r the foetus may qualify for p ro tec t ion t inder the first s en tence of 
Art ic le 2 as i n t e r p r e t e d [in the case- law r e l a t i n g to t he positive obl igat ion 
to pro tec t l ife]", and con t inued : "Even suppos ing tha t , in ce r t a in cir
c u m s t a n c e s , the foetus migh t be cons idered to have r igh ts p ro tec t ed by 
Art ic le 2 of the Conven t ion , ... in t he ins tan t case ... [ the] p regnancy was 
t e r m i n a t e d in conformity with sect ion 5 of Law no. 194 of 1978" - a law 
which s t ruck a fair ba lance be tween t he w o m a n ' s in te res t s and the need 
to e n s u r e p ro tec t ion of the foetus (see Boso, c i ted above) . 

80. It follows from this r ecap i tu l a t i on of t he case-law t h a t in the 
c i r c u m s t a n c e s e x a m i n e d to d a t e by the C o n v e n t i o n ins t i tu t ions - tha t is, 
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in the var ious laws on abor t ion - the u n b o r n child is not r e g a r d e d as a 
" p e r s o n " d i rec t ly p r o t e c t e d by Art ic le 2 of t h e C o n v e n t i o n a n d t h a t if the 
u n b o r n d o have a " r i g h t " to "life", it is implicit ly l imi ted by the m o t h e r ' s 
r igh t s a n d i n t e r e s t s . T h e C o n v e n t i o n in s t i t u t ions have not , however , ru led 
out the possibili ty tha t in ce r t a in c i r c u m s t a n c e s s a fegua rds may be 
e x t e n d e d to t he u n b o r n child. T h a t is wha t a p p e a r s to have been con
t e m p l a t e d by the C o m m i s s i o n in cons ide r ing t h a t "Art ic le 8 § 1 canno t 
be i n t e r p r e t e d as m e a n i n g tha t p r e g n a n c y and its t e r m i n a t i o n a r e , as 
a p r inc ip le , solely a m a t t e r of the p r iva te life of the m o t h e r " (see 
Bruggemann and Scheulen, c i ted above, pp . 116-17, § 61) and by the C o u r t 
in the a b o v e - m e n t i o n e d Boso decision. It is also c lear from a n e x a m i n a 
tion of t he se cases t h a t t he issue has always been d e t e r m i n e d by weigh
ing up var ious , and s o m e t i m e s conflict ing, r igh t s or f reedoms c la imed by 
a w o m a n , a m o t h e r or a fa ther in r e l a t ion to one a n o t h e r or vis-a-vis an 
unbo rn child. 

2. Approach in the instant case 

8 1 . T h e special n a t u r e of t he in s t an t case ra ises a new issue. T h e C o u r t 
is faced wi th a w o m a n w h o i n t e n d e d to earn," he r p r e g n a n c y to t e r m a n d 
whose u n b o r n child was expec t ed to be viable , a t the very least in good 
hea l th . H e r p r egnancy had to be t e r m i n a t e d as a resul t of an e r ro r by a 
doctor a n d she the re fo re had to have a t h e r a p e u t i c abor t ion on account of 
negl igence by a th i rd par ty . T h e issue is consequen t ly w h e t h e r , a p a r t from 
cases w h e r e t h e m o t h e r has r e q u e s t e d a n abo r t i on , h a r m i n g a foetus 
should be t r e a t e d as a c r imina l offence in the l ight of Art ic le 2 of the 
Conven t ion , wi th a view to p r o t e c t i n g t he foetus u n d e r t h a t Ar t ic le . This 
r equ i r e s a p r e l im ina ry e x a m i n a t i o n of w h e t h e r it is advisable for the 
Cour t to in t e rvene in the d e b a t e as to who is a pe r son and w h e n life 
begins , in so far as Art ic le 2 provides tha t t he law mus t protect 
"everyone ' s r ight to life". 

82. As is a p p a r e n t from the above r ecap i tu l a t i on of t he case-law, t he 
i n t e r p r e t a t i o n of Art ic le 2 in this connec t ion has been in fo rmed by a c lear 
des i re to s t r ike a ba lance , a n d the C o n v e n t i o n i n s t i t u t i ons ' posi t ion in 
re la t ion to t he legal , med ica l , phi losophica l , e thical or rel igious d i m e n 
sions of def in ing the h u m a n be ing has t a k e n in to account t he var ious 
a p p r o a c h e s to t he m a t t e r at na t iona l level. Th i s has been ref lected in the 
cons ide ra t ion given to the divers i ty of views on the poin t at which life 
begins , of legal c u l t u r e s and of na t iona l s t a n d a r d s of p ro tec t ion , and 
the S t a t e has b e e n left wi th cons iderab le d iscre t ion in the m a t t e r , as the 
opinion of t h e E u r o p e a n G r o u p on Eth ics in Science a n d New Techno log ies 
at the E u r o p e a n C o m m i s s i o n appos i te ly pu t s it: " the ... C o m m u n i t y 
au tho r i t i e s have to add res s these e th ica l ques t ions t ak ing in to account 
the mora l a n d phi losophical differences, reflected by the e x t r e m e diver-



108 VO v. n<A\CE.JUDGMENT 

sity of legal ru les appl icable to h u m a n e m b r y o r e sea r ch ... It is not only 
legally difficult to seek h a r m o n i s a t i o n of na t iona l laws at C o m m u n i t y 
level, but because of lack of consensus , it would be i n a p p r o p r i a t e to 
impose one exclusive m o r a l code" (sec p a r a g r a p h 40 above) . 

It follows t h a t the issue of w h e n t he r ight to life begins comes wi th in t he 
m a r g i n of app rec i a t ion which the C o u r t genera l ly cons iders t h a t S t a t e s 
should enjoy in this s p h e r e , n o t w i t h s t a n d i n g a n evolutive i n t e r p r e t a t i o n 
of the Conven t ion , a "living i n s t r u m e n t which m u s t be i n t e r p r e t e d in the 
light of p r e sen t -day cond i t ions" (see Tyrer v. the UnitedKingdom, j u d g m e n t 
of 25 Apri l 1978, Ser ies A no. 26, pp . 15-16, § 3 1 , a n d s u b s e q u e n t case- law). 
T h e reasons for t h a t conclusion a r e , firstly, t h a t t he issue of such pro
tec t ion has not been resolved wi thin the major i ty of the C o n t r a c t i n g 
S t a t e s t hemse lves , in F rance in pa r t i cu l a r , w h e r e it is t he subject of 
d e b a t e (see p a r a g r a p h 83 below) a n d , secondly, t h a t t h e r e is no E u r o p e a n 
consensus on the scientific and legal definit ion of the beg inn ing of life (see 
p a r a g r a p h 84 below). 

83 . T h e C o u r t observes t h a t the F r e n c h C o u r t of C a s s a t i o n , in t h r e e 
successive j u d g m e n t s de l ivered in 1999, 2001 a n d 2002 (see p a r a g r a p h s 22 
a n d 29 above) , cons ide red tha t the rule t h a t offences and p u n i s h m e n t 
mus t be def ined by law, which r e q u i r e d c r imina l s t a t u t e s to be cons t rued 
str ict ly, exc luded acts caus ing a fatal injury to a foetus from the scope of 
Art ic le 221-6 of the C r i m i n a l C o d e , u n d e r which u n i n t e n t i o n a l homicide 
of " a n o t h e r " is an offence. However , if, as a resu l t of u n i n t e n t i o n a l negli
gence , t he m o t h e r gives b i r th to a live child w h o dies shor t ly af ter be ing 
born , t he pe r son respons ib le may be convic ted of t he u n i n t e n t i o n a l 
homic ide of the child (see p a r a g r a p h 30 above) . T h e first-mentioned 
a p p r o a c h , which conflicts with t h a t of severa l cour t s of appea l (see 
p a r a g r a p h s 21 a n d 50 above) , was i n t e r p r e t e d as an invi ta t ion to the 
leg i s la tu re to fill a legal v a c u u m . T h a t was also the posi t ion of t he 
C r i m i n a l C o u r t in the in s t an t case : " T h e cour t ... c a n n o t c r e a t e law on an 
issue which [ the leg is la ture has] not yet succeeded in def in ing ." T h e 
F r e n c h p a r l i a m e n t a t t e m p t e d such a def ini t ion in p ropos ing to c r e a t e the 
offence of invo lun ta ry t e r m i n a t i o n of p r e g n a n c y (see p a r a g r a p h 32 above) , 
bu t the bill c o n t a i n i n g tha t proposa l was lost, on account of t he fears and 
u n c e r t a i n t i e s t h a t t he c r ea t i on of the offence m i g h t a rouse as to the 
d e t e r m i n a t i o n of w h e n life began , a n d t h e d i s a d v a n t a g e s of t h e proposa l , 
which were t hough t to ou twe igh its a d v a n t a g e s (see p a r a g r a p h 33 above) . 
T h e C o u r t f u r the r no tes t h a t a longs ide t he C o u r t of C a s s a t i o n ' s r e p e a l e d 
rul ings t h a t Ar t ic le 221-6 of the C r i m i n a l Code does not apply to foetuses , 
t he F r e n c h p a r l i a m e n t is c u r r e n t l y revis ing t he 1994 laws on bioeth ics , 
which a d d e d provis ions to t he C r i m i n a l Code on the pro tec t ion of the 
h u m a n e m b r y o (see p a r a g r a p h 25 above) a n d r e q u i r e d r e - e x a m i n a t i o n in 
the light of scientific a n d technological p rogress (see p a r a g r a p h 34 above) . 
It is c lear from this overview t h a t in F r a n c e t he n a t u r e and legal s t a t u s of 
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t he e m b r y o a n d / o r foetus a r e c u r r e n t l y not def ined and t h a t the m a n n e r in 
which it is to be p r o t e c t e d will be d e t e r m i n e d by very var ied forces wi th in 
F r e n c h society. 

84. At E u r o p e a n level, t he C o u r t observes t h a t t h e r e is no consensus 
on the n a t u r e and s t a t u s of the embryo and /o r foetus (sec pa ra 
g r a p h s 39-40 above) , a l t h o u g h they a re beg inn ing to receive some pro tec
tion in the light of scientific p rogress and the po t en t i a l consequences of 
r e s e a r c h in to gene t i c eng inee r ing , medical ly ass is ted p r o c r e a t i o n or 
e m b r y o e x p e r i m e n t a t i o n . At bes t , it m a y be r e g a r d e d as c o m m o n g round 
b e t w e e n S t a t e s t h a t t he embryo / foe tus belongs to the h u m a n race . T h e 
po ten t i a l i ty of t h a t be ing and its capac i ty to b e c o m e a pe r son - enjoying 
p ro tec t ion u n d e r t he civil law, moreove r , in m a n y S t a t e s , such as F rance , 
in the con tex t of i n h e r i t a n c e and gifts, and also in t he U n i t e d K i n g d o m 
(see p a r a g r a p h 72 above) - r e q u i r e p ro tec t ion in the n a m e of h u m a n 
digni ty , w i thou t m a k i n g it a " p e r s o n " wi th the " r ight to life" for the 
purposes of Art ic le 2. T h e Ov iedo Conven t ion on H u m a n Righ t s and 
Biomedic inc , indeed , is careful not to give a def ini t ion of t he t e r m 
"everyone" , a n d its e x p l a n a t o r y r epo r t ind ica tes t h a t , in the absence of a 
u n a n i m o u s a g r e e m e n t on t h e def ini t ion, t he m e m b e r S t a t e s dec ided to 
allow domes t i c law to provide clar i f icat ion for t he purposes of t he appli
cat ion of t h a t C o n v e n t i o n (see p a r a g r a p h 36 above) . T h e s a m e is t r u e of 
the Addi t iona l Protocol on t h e Proh ib i t ion of C l o n i n g H u m a n Beings and 
the Addi t iona l Protocol on Biomedica l Resea r ch , which do not define the 
concept of " h u m a n b e i n g " (see p a r a g r a p h s 37-38 above) . It is wor th not ing 
t h a t t he C o u r t m a y be r e q u e s t e d u n d e r Art ic le 29 of t he Oviedo Conven
tion to give advisory opin ions on the i n t e r p r e t a t i o n of t h a t i n s t r u m e n t . 

85. H a v i n g r e g a r d to the foregoing, the C o u r t is convinced tha t it is 
n e i t h e r des i r ab le , nor even possible as m a t t e r s s t and , to answer in the 
abs t rac t the ques t i on w h e t h e r the u n b o r n child is a p e r s o n for t he pur
poses of Art ic le 2 of the C o n v e n t i o n ("personne" in t he F r e n c h t ex t ) . As to 
the i n s t an t case , it cons iders it unneces sa ry to e x a m i n e w h e t h e r the 
ab rup t end to t he app l i can t ' s p r e g n a n c y falls wi th in t he scope of Art ic le 2, 
see ing t h a t , even a s s u m i n g t h a t t h a t provision was appl icab le , t h e r e was 
no fai lure on t he p a r t of t he r e s p o n d e n t S t a t e to comply wi th the r equ i r e 
m e n t s r e l a t i n g to the p r e se rva t i on of life in the pub l i c -hea l th s p h e r e . Wi th 
r ega rd to t h a t issue, t h e C o u r t has cons ide red w h e t h e r the legal p ro tec 
t ion afforded the app l ican t by F r a n c e in respec t of t he loss of t he unbo rn 
child she was ca r ry ing satisfied t he p rocedu ra l r e q u i r e m e n t s i n h e r e n t in 
Art icle 2 of the Conven t i on . 

86. In t h a t connec t ion , it observes t h a t the u n b o r n chi ld 's lack of a 
c lear legal s t a t u s does not necessar i ly depr ive it of all p r o t e c t i o n u n d e r 
F r e n c h law. However , in t he c i r c u m s t a n c e s of t he p r e s e n t case , t he life of 
t he foetus was i n t i m a t e l y connec t ed wi th t h a t of t he m o t h e r and could be 
p ro t ec t ed t h r o u g h he r , especial ly as t h e r e was no conflict b e t w e e n the 
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r igh t s of the m o t h e r and the f a the r or of t he u n b o r n child and the p a r e n t s , 
t he loss of t he foetus having been caused by the u n i n t e n t i o n a l neg l igence 
of a t h i rd pa r ty . 

87. In Boso, c i ted above, t he C o u r t said t h a t even suppos ing t h a t 
the foetus migh t be cons ide red to have r igh ts p r o t e c t e d by Ar t ic le 2 of 
the C o n v e n t i o n (see p a r a g r a p h 79 above) , I t a l i an law on the vo lun ta ry 
t e r m i n a t i o n of p r e g n a n c y s t ruck a fair ba l ance b e t w e e n t h e w o m a n ' s 
i n t e r e s t s a n d the need to en su re p ro tec t ion of the u n b o r n child. In t he 
p r e s e n t case , t he d i spu t e concerns t he invo lun ta ry kill ing of an u n b o r n 
child aga ins t the m o t h e r ' s wishes , caus ing he r pa r t i cu l a r suffer ing. T h e 
i n t e r e s t s of t he m o t h e r and the child clearly coincided. T h e C o u r t m u s t 
the re fo re e x a m i n e , from the s t a n d p o i n t of t he effectiveness of ex is t ing 
r e m e d i e s , t he p ro tec t ion which the appl ican t was afforded in seek ing to 
es tab l i sh the liability of t he doc tor conce rned for the loss of he r child 
in utero a n d to ob ta in c o m p e n s a t i o n for the abor t ion she had to u n d e r g o . 
T h e app l ican t a r g u e d tha t only a c r imina l r e m e d y would have been 
capab le of satisfying the r e q u i r e m e n t s of Art ic le 2 of t he Conven t i on . 
T h e C o u r t does not s h a r e t h a t view, for t he following reasons . 

88. T h e C o u r t r e i t e r a t e s t h a t t he first s en t ence of Art ic le 2, which 
r a n k s as one of t he most f u n d a m e n t a l provisions in t he C o n v e n t i o n and 
also e n s h r i n e s one of the basic va lues of t he d e m o c r a t i c societ ies m a k i n g 
u p the Counc i l of E u r o p e (see McCann and Others v. the United Kingdom, 
j u d g m e n t of 27 S e p t e m b e r 1995, Ser ies A no. 324, pp . 45-46, § 147), 
r e q u i r e s the S t a t e not only to refra in from the " i n t e n t i o n a l " t a k i n g of 
life, bu t also to t ake a p p r o p r i a t e s teps to s a fegua rd the lives of those 
wi th in its ju r i sd ic t ion (see, for e x a m p l e , L.C.B. v. the United Kingdom, 
j u d g m e n t o f 9 J u n e 1998, Reports of Judgments and Decisions 1998-III, p. 1403, 
§ 3 6 ) . 

89. Those pr inciples apply in t he publ ic -hea l th sphe re too. T h e positive 
obl iga t ions r e q u i r e S ta t e s to m a k e r egu la t i ons compel l ing hospi ta l s , 
w h e t h e r p r iva te or public , to adopt a p p r o p r i a t e m e a s u r e s for the 
p ro t ec t i on of p a t i e n t s ' lives. T h e y also r e q u i r e an effective i n d e p e n d e n t 
jud ic ia l sys tem to be set up so t h a t t he cause of d e a t h of p a t i e n t s in t he 
ca r e of t he medica l profession, w h e t h e r in t he publ ic or the p r iva te sector , 
can be d e t e r m i n e d a n d those respons ib le m a d e accoun tab l e (see Powell 
v. the United Kingdom ( d e c ) , no. 45305/99 , E C H R 2000-V, a n d Calvelli and 
Ciglio, ci ted above, § 49) . 

90. A l t h o u g h the r ight to have th i rd pa r t i e s p r o s e c u t e d or s en t enced 
for a c r imina l offence c a n n o t be a s se r t ed i n d e p e n d e n t l y (see Perez v. France 
[ G C ] , no. 47287/99, § 70, E C H R 2004-1), the C o u r t has s t a t e d on a 
n u m b e r of occasions t h a t an effective jud ic ia l sys tem, as r e q u i r e d by 
Art ic le 2, may, and u n d e r c e r t a i n c i r c u m s t a n c e s m u s t , inc lude recourse 
to t he c r imina l law. However , if t he i n f r ingemen t of the r igh t to life or to 
physical in tegr i ty is not caused in ten t iona l ly , the positive obl iga t ion 
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imposed by Art ic le 2 to set up an effective jud ic ia l sys tem does not 
necessar i ly r e q u i r e the provision of a c r imina l - law r e m e d y in every case . 
In t he specific s p h e r e of medica l neg l igence , " t he obl iga t ion m a y for 
in s t ance also be sat isf ied if the legal sys tem affords v ic t ims a remedy-
in the civil cour t s , e i t h e r a lone or in conjunct ion wi th a r e m e d y in the 
c r imina l cour t s , enab l ing any liability of the doc tors conce rned to be 
es tab l i shed and any a p p r o p r i a t e civil r ed re s s , such as an o r d e r for 
d a m a g e s and for the publ ica t ion of the decision, to be ob t a ined . Dis
c ipl inary m e a s u r e s may also be env i saged" (see Calvelli and Ciglio, ci ted 
above, § 5 1 ; Lazzarini and Ghiacci v. Italy ( d e c ) , no. 53749/00, 7 N o v e m b e r 
2002; a n d Mastromatteo v. Italy [ G C ] , no. 37703/97, § 90, E C H R 2002-VIII) . 

9 1 . In t he ins tan t case , in add i t ion to the c r imina l p roceed ings which 
the appl ican t i n s t i t u t e d aga ins t t he doc tor for un in t en t i ona l l y caus ing 
he r injury - which, a d m i t t e d l y , were t e r m i n a t e d because t he offence was 
covered by an a m n e s t y , a fact tha t did not give rise to any compla in t on her 
pa r t - she had the possibil i ty of b r ing ing an act ion for d a m a g e s aga ins t the 
au tho r i t i e s on account of t he doc tor ' s a l leged negl igence (see Kress v. France 
[ G C ] , no. 39594/98, §§ 14 et seq., E C H R 2001-VI) . H a d she done so, the 
appl ican t would have been en t i t l ed to have an adversa r i a l h e a r i n g on her 
a l lega t ions of neg l igence (see Powell, c i ted above) and to ob ta in r ed re s s for 
any d a m a g e s u s t a i n e d . A cla im for c o m p e n s a t i o n in the admin i s t r a t i ve 
cour t s would have had fair p rospec t s of success and the appl ican t could 
have ob ta ined d a m a g e s from the hospi ta l . T h a t is a p p a r e n t from the 
findings clearly set out in t he exper t r e p o r t s (see p a r a g r a p h 16 above) in 
1992 - before t he act ion had b e c o m e s t a t u t e - b a r r e d - conce rn ing t h e poor 
o rgan i sa t ion of t he hosp i ta l d e p a r t m e n t in ques t i on and the ser ious 
negl igence on the doc to r ' s pa r t , which none the l e s s , in the C o u r t of 
Appea l ' s opin ion (see p a r a g r a p h 21 above) , did not reflect a to ta l dis
r ega rd for t he mos t f u n d a m e n t a l pr inciples a n d du t i e s of his profession 
such as to r e n d e r h im personal ly l iable. 

92. T h e app l i can t ' s submiss ion conce rn ing the fact t h a t the ac t ion for 
d a m a g e s in t he a d m i n i s t r a t i v e cour t s was s t a t u t e - b a r r e d c a n n o t succeed 
in t he C o u r t ' s view. In th is connec t ion , it refers to its case- law to the effect 
t ha t the " r ight to a cou r t " , of which the r ight of access is one aspec t , is not 
abso lu te ; it is subject to l imi ta t ions p e r m i t t e d by impl ica t ion , in p a r t i c u l a r 
w h e r e t he condi t ions of admiss ib i l i ty of an appea l a r e conce rned , s ince by 
its very n a t u r e it calls for r egu l a t i on by the S t a t e , which enjoys a ce r t a in 
m a r g i n of app rec i a t i on in this r e g a r d (see , a m o n g o t h e r a u t h o r i t i e s , 
Brualla Gomez de la Torre v. Spain, j u d g m e n t of 19 D e c e m b e r 1997, Reports 
1997-VIII, p . 2955, § 33) . T h e s e l eg i t ima te res t r i c t ions inc lude the 
impos i t ion of s t a t u t o r y l imi ta t ion per iods , which, as t he C o u r t has he ld in 
pe r sona l injury cases , "serve several i m p o r t a n t pu rposes , n a m e l y to en su re 
legal ce r t a in ty and finality, p ro tec t po t en t i a l d e f e n d a n t s from s ta le c la ims 
which m i g h t be difficult to c o u n t e r a n d p reven t the injustice which migh t 
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ar ise if cour t s were r e q u i r e d to decide upon events which took place in t he 
d i s t an t pas t on t he basis of evidence which migh t have become un re l i ab l e 
a n d incomple t e because of the pas sage of t i m e " (see Stubbings and Others 
v. the United Kingdom, j u d g m e n t of 22 O c t o b e r 1996, Reports 1996-IV, 
pp. 1502-03, § 51). 

93 . In the i n s t an t case , a four-year l imi t a t i on per iod does not in i tself 
s e e m undu ly shor t , pa r t i cu la r ly in view of t he se r iousness of t he d a m a g e 
suffered by the appl ican t a n d he r i m m e d i a t e des i re to p r o s e c u t e t h e 
doc tor . However , the evidence ind ica tes t h a t the appl ican t de l ibe ra t e ly 
t u r n e d to the c r imina l cour t s , a p p a r e n t l y wi thou t ever be ing informed of 
t h e possibil i ty of apply ing to t he a d m i n i s t r a t i v e cour t s . Admi t t ed ly , t h e 
F r e n c h p a r l i a m e n t recen t ly e x t e n d e d the t i m e allowed to t en yea r s u n d e r 
the Law of 4 M a r c h 2002 (see p a r a g r a p h 28 above) . It did so wi th a view to 
s t a n d a r d i s i n g l imi ta t ion per iods for ac t ions for d a m a g e s in all cou r t s , 
w h e t h e r a d m i n i s t r a t i v e or o rd inary . T h i s enab le s the g e n e r a l e m e r g e n c e 
of a sys tem increas ingly favourable to v ic t ims of medica l neg l igence to be 
t a k e n into accoun t , an a r e a in which the a d m i n i s t r a t i v e cou r t s a p p e a r 
capab le of s t r ik ing an a p p r o p r i a t e ba l ance be tween cons ide ra t ion of 
t he d a m a g e to be r ed res sed a n d the excessive " judic ia l i sa t ion" of the 
responsibi l i t ies of the medica l profession. T h e Cour t does not cons ider , 
however , t h a t t he se n e w ru les can be said to imply tha t the prev ious 
per iod of four yea r s was too shor t . 

94. In conclusion, t he C o u r t cons iders t h a t in t he c i r c u m s t a n c e s of t he 
case an ac t ion for d a m a g e s in the a d m i n i s t r a t i v e cour t s could be r e g a r d e d 
as an effective r e m e d y t h a t was avai lable to the app l i can t . Such a n ac t ion , 
which she failed to use, would have e n a b l e d he r to prove the medica l negli
gence she a l leged and to ob ta in full r ed re s s for the d a m a g e r e su l t i ng from 
the doc tor ' s neg l igence , a n d t h e r e was the re fo re no need to i n s t i t u t e 
c r imina l p roceed ings in t he i n s t an t case . 

95. T h e C o u r t accordingly conc ludes t h a t , even a s s u m i n g t h a t Art ic le 2 
was appl icable in the in s t an t case (see p a r a g r a p h 85 above) , t h e r e has 
been no violat ion of Art ic le 2 of t he Conven t ion . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Joins to the merits u n a n i m o u s l y t he G o v e r n m e n t ' s p r e l i m i n a r y object ions 
of the app l ica t ion ' s incompat ib i l i ty ratione materiae wi th t he provisions 
of t he Conven t i on a n d of fai lure to e x h a u s t d o m e s t i c r e m e d i e s , a n d 
dismisses t h e m ; 

2. Declares u n a n i m o u s l y the app l ica t ion admiss ib le ; 

3. Holds by fou r t een votes to t h r e e t h a t t h e r e has been no viola t ion of 
Art ic le 2 of the Conven t ion . 
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D o n e in Engl i sh a n d in F rench , and de l ivered at a publ ic h e a r i n g in the 
H u m a n Righ t s Bui ld ing , S t r a s b o u r g , on 8 J u l y 2004. 

Luz ius WlLDHABER 
P r e s i d e n t 

Paul MAHONEY 
R e g i s t r a r 

In acco rdance wi th Art ic le 45 § 2 of t he Conven t i on a n d Ru le 74 § 2 of 
the Rules of C o u r t , t he following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) s e p a r a t e opinion of M r Rozakis joined by M r Caflisch, M r Fischbach, 
M r L o r e n z e n a n d M r s T h o m a s s c n ; 

(b) s e p a r a t e opin ion of M r C o s t a j o i n e d by M r Tra j a ; 
(c) d i s s en t i ng opinion of M r Ress ; 
(d) d i s sen t ing opinion of Mrs M u l a r o n i j o ined by Mrs S t razn icka . 

L.W. 
P . J .M. 
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S E P A R A T E O P I N I O N O F J U D G E R O Z A K I S 

J O I N E D B Y J U D G E S C A F L I S C H , F I S C H B A C H , L O R E N Z E N 

A N D T H O M A S S E N 

I have voted , t o g e t h e r wi th t he major i ty of t he G r a n d C h a m b e r , in 
favour of f inding t h a t t h e r e has b e e n no viola t ion of Art ic le 2 of t he 
Conven t i on in t he i n s t an t case . Yet , my a p p r o a c h differs in c e r t a i n 
respec t s from t h a t of the major i ty a n d I would the re fo re like to a p p e n d to 
t he j u d g m e n t this s e p a r a t e opinion s e t t i n g out t he po in t s on which my 
a s s e s s m e n t of t he law is at va r i ance wi th t h a t of t he majori ty . 

T h e C o u r t in this case correc t ly s t r e s ses t h a t r e s e a r c h in to F r e n c h 
d o m e s t i c law shows t h a t t he n a t u r e and legal s t a t u s of t he e m b r y o a n d / o r 
foetus a r e c u r r e n t l y not defined in F r a n c e and t h a t the m a n n e r in which it 
is to be p r o t e c t e d will u l t ima te ly be d e t e r m i n e d by very var ied forces 
wi th in F r e n c h society (see p a r a g r a p h 83 in fine of t he j u d g m e n t ) . It also 
s t r e s ses (and this was a forceful a r g u m e n t in t he eyes of the C o u r t ) t h a t 
a t E u r o p e a n level t h e r e is no consensus on the n a t u r e and s t a t u s of 
t he e m b r y o a n d / o r foetus and , a t bes t , "it m a y be r e g a r d e d as c o m m o n 
g r o u n d be tween S t a t e s tha i the embryo / foe tus belongs to the h u m a n 
race . T h e po ten t i a l i ty of tha t be ing a n d its capac i ty to become a pe r son — 
enjoying p ro tec t ion u n d e r the civil law, moreover , in m a n y S ta t e s , such as 
F r a n c e , in the con tex t of i n h e r i t a n c e and gifts, and also in the U n i t e d 
K i n g d o m - r e q u i r e p ro tec t ion in the n a m e of h u m a n digni ty , w i thou t 
m a k i n g it a ' p e r s o n ' wi th the ' r ight to life' for t he pu rposes of Art ic le 2" 
(see p a r a g r a p h 84 of the j u d g m e n t ) . 

Desp i t e these findings, wi th which I readi ly a g r e e , t he C o u r t refuses to 
d r a w the re levant conclus ions , n a m e l y tha t in the p r e s e n t s t a t e of develop
m e n t of science, law and m o r a l s , b o t h in F r a n c e and across E u r o p e , the 
r ight to life of the u n b o r n child has yet to be secured . Even if one accepts 
t h a t life begins before b i r th , t h a t does not au toma t i ca l l y and uncon
di t ional ly confer on this form of h u m a n life a r ight to life equ iva len t to 
t he c o r r e s p o n d i n g r ight of a child af ter its b i r t h . Th i s does not m e a n t h a t 
t he u n b o r n child does not enjoy any p ro tec t ion by h u m a n society, since - as 
t h e r e l evan t legis la t ion of E u r o p e a n S t a t e s , a n d E u r o p e a n a g r e e m e n t s 
and re levant d o c u m e n t s show - the u n b o r n life is a l r eady cons ide red to 
be wor thy of p ro t ec t i on . But as I r ead the re levan t legal i n s t r u m e n t s , this 
p ro t ec t ion , t h o u g h afforded to a be ing cons ide red wor thy of it, is, as s t a t e d 
above, d is t inct from t h a t given to a child af ter b i r th , a n d far n a r r o w e r in 
scope. It c o n s e q u e n t l y t r an sp i r e s from the p re sen t s t age of d e v e l o p m e n t of 
t h e law and m o r a l s in E u r o p e tha t t he life of t he u n b o r n child, a l t h o u g h 
p r o t e c t e d in some of its a t t r i b u t e s , canno t be e q u a t e d to p o s t n a t a l life, 
and , the re fore , does not enjoy a r ight in the sense of "a r ight to life", as 
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p r o t e c t e d by Ar t ic le 2 of t he Conven t ion . H e n c e , t h e r e is a p rob l em of 
appl icabi l i ty of Art ic le 2 in the c i r c u m s t a n c e s of the case. 

I n s t e a d of r e a c h i n g tha t unavoidab le conclusion, as the very r e a s o n i n g 
of the j u d g m e n t d i c t a t ed , the major i ty of t he G r a n d C h a m b e r op ted for a 
n e u t r a l s t ance , dec la r ing : " t he C o u r t is convinced tha t it is n e i t h e r 
des i r ab l e , nor even possible as m a t t e r s s t and , to answer in the abs t r ac t 
t he ques t i on w h e t h e r the unbo rn child is a pe r son for t he p u rp o s e s of 
Art ic le 2 of the C o n v e n t i o n " (see p a r a g r a p h 85 of t he j u d g m e n t ) . 

W h a t also s e e m s p r o b l e m a t i c wi th the major i ty ' s r e a s o n i n g is t ha t , 
desp i t e the i r obvious d o u b t s or, at any r a t e , t he i r r e luc t ance to accept 
t h a t Art ic le 2 was appl icable in this case , t he major i ty ended up a b a n d o n 
ing t he i r neu t r a l s t ance and based t he i r finding of no violat ion on the 
a r g u m e n t t h a t the p r o c e d u r a l g u a r a n t e e s i n h e r e n t in t he p ro t ec t i on of 
Art ic le 2 had been satisfied in the c i r c u m s t a n c e s of t h e case . By us ing the 
"even a s s u m i n g " fo rmula as to the appl icabi l i ty of Art ic le 2, and by l inking 
the life of t he foetus to t he life of the m o t h e r (" the life of the foetus was 
i n t i m a t e l y connec t ed wi th t h a t of the m o t h e r a n d could be p ro t ec t ed 
t h r o u g h he r ..." - see p a r a g r a p h 86 of t he j u d g m e n t ) , the major i ty sur
rept i t ious ly b r o u g h t Art ic le 2 of the Conven t i on to t he fore of t he case . 
Ye t , it is obvious from the case- law t h a t re l iance on the p rocedu ra l 
g u a r a n t e e s of Art ic le 2 to d e t e r m i n e w h e t h e r or not t h e r e has been a 
violat ion p re supposes t he p r i m a facie appl icabi l i ty of t h a t Art ic le (and 
us ing the "even a s s u m i n g " fo rmula does not a l t e r t he posi t ion if, in the 
end, t he only rea l g r o u n d for t he C o u r t ' s findings is the hypothes is 
r e fe r red to in t he fo rmu la ) ; and in the c i r c u m s t a n c e s of t he case t h e r e 
was not even the r e m o t e s t t h r e a t to the m o t h e r ' s r ight of life such as 
would just ify b r ing ing the p r o c e d u r a l g u a r a n t e e s of Art ic le 2 of the 
Conven t i on in to play. 

For the reasons exp la ined above, I a m u n a b l e to ag r ee wi th the 
r e a s o n i n g of t he major i ty and conc lude t h a t , as m a t t e r s p r e s e n t l y s t and , 
Art ic le 2 is inappl icable in this case . 



116 VO v. FRANCE JUDGMENT 

S E P A R A T E O P I N I O N O F J U D G E C O S T A 

J O I N E D B Y J U D G E T R A J A 

(Translation) 

1. In th is case , in which a doc tor ' s neg l igence caused a p r e g n a n c y to be 
t e r m i n a t e d af ter a lmos t six m o n t h s aga ins t the wishes of the w o m a n 
ca r ry ing the u n b o r n child, t he C o u r t has found no violat ion of Art ic le 2 of 
t he Conven t ion . 

2. Its r eason ing , however , is cau t ious : t he C o u r t dec ided tha t it was 
u n n e c e s s a r y to d e t e r m i n e w h e t h e r Art ic le 2 was appl icable , holding that 
even a s s u m i n g it was , t h e r e has b e e n no violat ion on the facts. 

3. I voted in favour of f inding no violat ion of Art ic le 2, but would have 
p re fe r red the C o u r t to hold t h a t Art ic le 2 was appl icab le , even if such 
a conclusion is not self-evident. As I will a t t e m p t to d e m o n s t r a t e , such 
a decis ion would p e r h a p s have been c lea re r wi th only m i n i m a l incon
venience as r ega rds the scope of the j u d g m e n t . 

4. It s e e m s to m e , firstly, t h a t it is not the C o u r t ' s role as a collegiate body 
to cons ider cases from a p r imar i l y e thical or philosophical s t andpo in t 
(and, in my view, it has successfully avoided this pitfall in this j u d g m e n t ) . 
T h e C o u r t m u s t e n d e a v o u r to r e m a i n wi thin its own - legal - s p h e r e of 
c o m p e t e n c e , a l t h o u g h I accept t h a t law does not exist in a v a c u u m and is 
not a chemica l ly p u r e subs t ance d e t a c h e d from m o r a l or societa l con
s ide ra t ions . W h e t h e r or not they choose to exp res s the i r pe r sona l 
opinions as Art ic le 45 of t he Conven t i on en t i t l e s (but does not oblige) 
t h e m to do, individual j u d g e s a r e not , in my opinion, subject to t he s a m e 
cons t r a in t s . T h e p r e s e n t case e n t e r s in to the r e a l m of d e e p pe r sona l 
convict ions and for my pa r t I t h o u g h t it necessary and p e r h a p s helpful to 
set out my views. As t he r e a d e r will have u n d e r s t o o d , they differ sl ightly 
from those of t he major i ty . 

5. F r o m the e th ica l s t a n d p o i n t , the most n a t u r a l way to a t t e m p t to 
i n t e r p r e t Art ic le 2 of t he C o n v e n t i o n ("everyone 's r ight to life shall be 
p r o t e c t e d by law" - "/? droit de toute personne d la vie est protege par la loi" in 
t he F r e n c h t ex t ) is to ask w h a t is m e a n t by "eve ryone" ("toute personne") 
and w h e n life begins . It is very difficult to ob ta in u n a n i m i t y or a g r e e m e n t 
he re , as e th ics a r e too heavily d e p e n d e n t on individual ideology. In F r a n c e , 
t he N a t i o n a l Advisory C o m m i t t e e , which has been do ing a r e m a r k a b l e j o b 
for t he pas t twen ty y e a r s a n d has issued a n u m b e r of opinions on the 
h u m a n e m b r y o (a t e r m it genera l ly p re fe rs to " foe tus" a t all s t ages of 
d e v e l o p m e n t ) , has not been able to come u p wi th a definit ive answer to 
these ques t i ons . Th i s is only to be expec ted , pa r t i cu la r ly b e a r i n g in mind 
the C o m m i t t e e ' s compos i t ion , which P res iden t M i t t e r r a n d dec ided at its 
incept ion should be p lura l i s t . T o say (as the C o m m i t t e e has done since 
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issuing its first opinion in 1984) t h a t " t he e m b r y o m u s t be recognised as a 
potential h u m a n p e r s o n " does not solve t he p rob l em because a be ing tha t 
is recognised as po t en t i a l is not necessar i ly a be ing a n d m a y in fact, by 
converse impl ica t ion , not be one . As to life and , t he r e fo re , t he point at 
which life begins , everybody has his or he r own concep t ion (see t he 
C o m m i t t e e ' s fifth opin ion , issued in 1985). All th is shows is t h a t t h e r e 
p e r h a p s exists a r ight for a po ten t i a l pe r son to a po ten t i a l life; for 
lawyers , however , t h e r e is a world of difference b e t w e e n the po ten t i a l and 
the ac tua l . 

6. W h a t is t r u e for the ethical bodies of S ta t e s such as t he r e sponden t 
S t a t e is also t rue in te rna t iona l ly . T h e j u d g m e n t r ightly notes tha t the 
Oviedo Conven t ion on H u m a n Righ t s and Riomedic ine (a Counci l of 
Eu rope sponsored i n s t r u m e n t s igned in 1997) does not define what is 
m e a n t by "everyone" . N o r does it provide any defini t ion of " h u m a n being", 
desp i te the i m p o r t a n c e it a t t a c h e s to the digni ty, ident i ty , p r imacy , in
t e r e s t s and welfare of h u m a n beings. Nor is t h e r e any reference to the 
beg inn ing of life. 

7. Does t he p r e s e n t inabil i ty of e thics to r each a consensus on w h a t is a 
pe r son and who is en t i t l ed to the r ight to life p r even t t he law from def in ing 
t he se t e r m s ? I t h ink not . It is the task of lawyers , a n d in p a r t i c u l a r j u d g e s , 
especial ly h u m a n r igh t s j u d g e s , to identify t he notions - which may, if 
necessary , be the a u t o n o m o u s not ions t h e C o u r t has always been p re 
p a r e d to use - t h a t co r re spond to t he words or express ions in t h e re levan t 
legal i n s t r u m e n t s (in t he C o u r t ' s case , t he Conven t i on and its Pro tocols ) . 
W h y should t he C o u r t not dea l wi th t h e t e r m s "eve ryone" a n d the "r ight to 
life" (which the E u r o p e a n C o n v e n t i o n on H u m a n Righ t s does not define) 
in t he s a m e way it has done from its incept ion wi th t he t e r m s "civil r ights 
and obl iga t ions" , " c r imina l c h a r g e s " and " t r i b u n a l s " , even if we a r e he r e 
conce rned wi th phi losophical , not t echnica l , concepts? 

8. I ndeed , the C o u r t has a l ready e m b a r k e d upon this course in the 
sphe re of Art ic le 2, a t least as r ega rds the right to life, for in s t ance , by 
impos ing positive obl iga t ions on S t a t e s to p ro tec t h u m a n life, or holding 
t h a t in excep t iona l c i r c u m s t a n c e s t he use of po ten t ia l ly le tha l force by 
S t a t e a g e n t s m a y lead to a finding of a violat ion of Art ic le 2. T h r o u g h its 
case-law, the re fo re , t he C o u r t has b r o a d e n e d the no t ions of the right to 
life and unlawful kill ing, if not the not ion of life itself. 

9. Converse ly , I do not believe tha t it is possible to t ake t he convenient 
way out by saying t h a t M r s Vo, a "pe r son" , had a r ight to life (of her un
born chi ld) . It is t r u e t h a t t he not ion of who cons t i t u t e s a vict im has been 
en l a rged by the case-law: a compla in t by a n e p h e w a l leg ing a violation of 
Art ic le 2 on accoun t of his uncle ' s m u r d e r has t hus b e e n dec la red 
admiss ib le (see Yasa v. Turkey, j u d g m e n t of 2 S e p t e m b e r 1998, Reports of 
Judgments and Decisions 1998-VI). However , in the in s t an t case , the C o u r t 
is conce rned wi th a p l eaded r ight to life of the u n b o r n child and this type of 



118 VO v. FRANCE JUDGMENT - SEPARATE OPINION 
OF JUDGE COSTA JOINED BY JUDGE TRAJA 

decision can only apply to t he app l i can t ' s case if it is accep ted t h a t the 
u n b o r n child itself has a r ight to life, s ince , in o r d e r to be a vict im wi th in 
t he m e a n i n g of Art ic le 34 of t he C o n v e n t i o n , Mrs Vo mus t also be a v ic t im 
of a viola t ion tha t is recognised by the Conven t ion , quod est demonstrandum. 

10. I ndeed , it s e e m s to me tha t the C o m m i s s i o n and the C o u r t have 
a l r eady worked on the a s s u m p t i o n t h a t Art ic le 2 is appl icable to the 
u n b o r n child (wi thout , however , a f f i rming t h a t t he u n b o r n child is a 
pe r son ) . In a n u m b e r of cases they have held t h a t , even if they did not 
have to dec ide t he ques t ion of appl icabi l i ty , t h e r e was in any event no 
viola t ion of Art ic le 2 on the facts , for ins tance in t he case of a t e r m i n a 
t ion of p r e g n a n c y in accordance wi th legis la t ion "wdiich s t ruck a fair 
ba lance be tween t he w o m a n ' s i n t e r e s t s a n d the need to e n s u r e p ro t ec t i on 
of the foe tus" (see Boso v. Italy (dec.) , no. 50490/99, E C H R 2002-VII, which 
is ci ted in the j u d g m e n t ; but also, in less fo r th r igh t t e r m s , the C o m 
miss ion 's decision of 19 May 1992 in a n o t h e r c i ted case , H. v. Norway, 
no. 17004/90, Decisions and R e p o r t s 73). H a d Art ic le 2 been cons ide red 
to be en t i re ly inappl icable , t h e r e would have been no point - a n d this 
appl ies to t he p re sen t case a lso - in e x a m i n i n g the ques t i on of foetal 
p ro t ec t ion and the possible violat ion of Art ic le 2, or in us ing this r eason
ing to find tha t t h e r e had been no viola t ion of t h a t provision. 

11. It is possible to t u r n to the law of t he r e s p o n d e n t S t a t e , not because 
it is a mode l to be imposed on o t h e r s , bu t because it is d i rec t ly in issue in 
the p r e s e n t case . As far back as 1990, t he Conseil d'Etat held t h a t the 
F r e n c h V o l u n t a r y T e r m i n a t i o n of P r e g n a n c y Act (which t he C o n s t i t u 
t ional Counci l had dec la red in its decis ion no. 74-54 D C of 15 J a n u a r y 
1975 was not uncons t i t u t i ona l , while a t the s a m e t i m e dec l in ing j u r i s 
dict ion to e x a m i n e its compat ib i l i ty wi th the Conven t ion ) was not 
incompa t ib l e wi th Art ic le 2 of the Conven t ion or Art ic le 6 of the 
I n t e r n a t i o n a l C o v e n a n t on Civil a n d Poli t ical R igh t s (which provides : 
"Every h u m a n be ing has t he i n h e r e n t r ight to life. T h i s r ight shal l be 
p r o t e c t e d by law . . . " ) . Above all, the Conseil dEtat t h e r e b y recognised 
u n a m b i g u o u s l y , a lbei t implicit ly, t h a t t h a t Act c a m e wi th in the scope of 
Art ic le 2 (see its decis ion of 21 D e c e m b e r 1990, Confederation nationale des 
associations familiales catholiques, Recueil Lebon, p . 369, and the submiss ions of 
M r B e r n a r d St i rn , which clarify i t ) . 

12. T o my mind , this j u d g m e n t of t h e h ighes t F rench admin i s t r a t i ve 
court d e m o n s t r a t e s tha t a decision by the E u r o p e a n C o u r t of H u m a n 
Righ t s in which it is plainly s t a t e d t h a t t he "end of life" of a n u n b o r n child 
is wi th in the scope of Art ic le 2 of t he Conven t ion would not t h r e a t e n - at 
least not in essence - t he d o m e s t i c legislat ion of a large n u m b e r of 
E u r o p e a n coun t r i e s tha t m a k e s t he vo lun ta ry t e r m i n a t i o n of p regnancy 
lawful, subject , of course , to compl iance wi th c e r t a i n condi t ions . In a 
n u m b e r of E u r o p e a n S ta tes , such legis lat ion has been held to be con
s is tent with the domes t i c C o n s t i t u t i o n and even wi th Art ic le 2 of the 
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Conven t ion . T h e Norwegian S u p r e m e C o u r t so found in 1983. T h e G e r m a n 
Federa l Cons t i t u t i ona l C o u r t and the Spanish Cons t i t u t i ona l C o u r t have 
also accep ted t h a t t h e r ight to life, as p ro t ec t ed by Art ic le 2 of t h e Con
vent ion , can apply to the embryo or the foetus ( the ques t ion w h e t h e r tha t 
r ight is absolute be ing a s e p a r a t e i ssue) . T h e s e a r e e x a m p l e s of decisions in 
which the h ighes t cour t s of individual coun t r i e s have recognised tha t the 
r ight to life, w h e t h e r set out in Art ic le 2 of the E u r o p e a n Conven t i on on 
H u m a n Righ t s or en sh r ined in domes t i c cons t i tu t iona l pr inciples of like 
con ten t and scope, applies to the foetus , wi thout be ing abso lu te . Is t he re 
any r eason why the C o u r t , which asp i res to t he role of a cons t i tu t iona l 
cour t wi th in the E u r o p e a n h u m a n r igh ts o rder , should be less bold? 

13. Obviously, were the C o u r t to rule tha t Art ic le 2 was appl icable , 
e i the r on its word ing or in subs t ance , it would have to e x a m i n e in any 
event (and not j u s t on the facts of t he individual case as he re ) w h e t h e r or 
not it h a d b e e n compl ied wi th . Th i s , t h o u g h , should not be of conce rn to it 
c i the r . In t he a f o r e m e n t i o n e d Boso decis ion, it appl ied t he "fair b a l a n c e " 
test to t he i m p u g n e d s t a t u t e , so t h a t it would have had to reach the 
oppos i te conclusion had the legis la t ion b e e n different and not s t ruck a 
fair b a l a n c e b e t w e e n the p ro t ec t i on of the foetus and the m o t h e r ' s 
i n t e r e s t s . Poten t ia l ly , the re fore , the C o u r t reviews compl iance with 
Art ic le 2 in all cases in which the "l ife" of the foetus is des t royed . 

14. S imi la r i ) , it migh t be c o n t e n d e d tha t , since Art ic le 15 of the 
Conven t ion s t a t e s t h a t no de roga t ion m a y be m a d e from Art ic le 2, it would 
be p r e p o s t e r o u s for t he C o u r t to find tha t Art icle 2 is not abso lu te , or is 
subject to implied except ions o the r t h a n those exhaust ive ly set out in the 
second p a r a g r a p h thereof. This would mi l i t a t e in favour of holding tha t 
Art icle 2 does not apply to t he u n b o r n child (as t he u n b o r n child is not one 
of t he except ions set out in t he second p a r a g r a p h ) . However , I a m not 
p e r s u a d e d by e i the r of these two a r g u m e n t s . T h e non-deroga t ion rule only 
prohibi ts S ta t e s Pa r t i e s tha t d e r o g a t e from the Conven t ion in t i m e o f w a r o r 
o t h e r public emergency , as they a r e en t i t l ed to do by Art ic le 15, from 
infr inging Art ic le 2. However , qu i t e clearly s i tua t ions and except ional 
c i r cums tances of this kind a r e qu i t e u n r e l a t e d to t he killing of an unborn 
child. M o r e d i sconcer t ing from a logical perspect ive is an a r g u m e n t based 
on the ac tua l word ing of Art ic le 2. However , not only has the C o u r t a l ready 
dec ided the point (as it ind isputably did in Boso), Article 2 canno t be 
conclusively cons t rued as clearly p roh ib i t ing all vo lun ta ry t e r m i n a t i o n s of 
pregnane)- , if only because a n u m b e r of C o n t r a c t i n g S ta te s have ratified the 
Conven t ion wi thou t any a p p a r e n t p rob lem, desp i te a l ready possessing 
legislat ion p e r m i t t i n g vo lun ta ry t e r m i n a t i o n in ce r t a in c i r cums tances . 
Even more persuas ive w h e n it comes to an evolutive i n t e r p r e t a t i o n of 
Art icle 2 is the fact t h a t a large n u m b e r of E u r o p e a n coun t r i e s passed 
legislat ion in t he 1970s p e r m i t t i n g the vo lun ta ry t e r m i n a t i o n of p regnancy 
wi thin a s tr ict f ramework . 
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15. As r e g a r d s the po ten t i a l effects of finding Art ic le 2 appl icab le , it 
could p e r h a p s be objected, conversely, t h a t the p r e s e n t case can be 
d i s t ingu i shed from the vo lun ta ry t e r m i n a t i o n of p r e g n a n c y cases and 
t h a t the d e s t r u c t i o n of a foetus as a resul t of medica l e r ro r , or any o t h e r 
negl igent act or omiss ion , is different from t e r m i n a t i o n a t t h e r e q u e s t of 
t he m o t h e r in d i s t ress herself. In o t h e r words , those who , in t he n a m e of 
w o m e n ' s f reedom of choice, defend the pr inciple of vo lun ta ry t e r m i n a t i o n 
of p r e g n a n c y migh t fear t h a t such legislat ion would indirect ly be a t risk if 
Ar t ic le 2 were found to be appl icable . It is t r u e t h a t t he " G a r r a u d a m e n d 
m e n t " , which is m e n t i o n e d in t he j u d g m e n t and was finally w i t h d r a w n 
from P a r l i a m e n t , was fiercely opposed by sect ions of F r e n c h society, in 
p a r t i c u l a r (but not only) s u p p o r t e r s of the V o l u n t a r y T e r m i n a t i o n of 
P r e g n a n c y Act, precisely for this r eason (as it was i n t ended to c r e a t e an 
offence of invo lun ta ry t e r m i n a t i o n of p r e g n a n c y ) . 

16. However , I do not believe t h a t such fears a r e l eg i t ima te ly jus t i f ied , 
if only because a w o m a n who loses her u n b o r n child aga ins t her wishes and 
sees he r hopes of m a t e r n i t y d a s h e d is in an en t i re ly different s i tua t ion 
from a w o m a n res igned - albeit l ikewise in c i r c u m s t a n c e s of suffering 
and b e r e a v e m e n t - to ask for he r p r e g n a n c y to be b r o u g h t to an end . In 
any event , it is not a jud ic ia l decis ion (on the appl icabi l i ty or o therwise of 
Art ic le 2 of the Conven t ion ) which will resolve th is e thical d e b a t e , still 
less just ify society's policy choices. In add i t ion , s ince Vo v. France does not 
r e q u i r e S t a t e s to afford criminal-law p ro t ec t ion aga ins t the risk of the loss 
of the foetus (and on t h a t I a g r e e ) , it does not , in any event , p lead in favour 
of m a k i n g the involun ta ry t e r m i n a t i o n of p r e g n a n c y a c r imina l offence. 

17. In s u m , I see no good legal r eason or decisive policy cons idera t ion 
for not apply ing Art ic le 2 in the p re sen t case . O n a g e n e r a l level, I believe 
(as do m a n y senior jud ic ia l bodies in E u r o p e ) t h a t t h e r e is life before b i r th , 
wi th in t he m e a n i n g of Art ic le 2, t h a t t he law mus t the re fore p ro tec t such 
life, a n d t h a t if a na t iona l l eg i s la tu re cons iders tha t such p ro tec t ion 
c a n n o t be abso lu t e , t h e n it should only d e r o g a t e from it, pa r t i cu la r ly 
as r e g a r d s the vo lun ta ry t e r m i n a t i o n of p r e g n a n c y , wi th in a r e g u l a t e d 
f ramework t h a t l imits the scope of the de roga t i on . T h e ac tua l cir
c u m s t a n c e s of Mrs Vo's case m a d e it all the m o r e a p p r o p r i a t e to find 
t h a t Ar t ic le 2 was appl icab le : she was six m o n t h s ' p r e g n a n t ( compare 
this - pure ly for i l lus t ra t ion pu rposes - with the G e r m a n F e d e r a l 
C o n s t i t u t i o n a l C o u r t ' s view t h a t life begins a f te r four teen days ' ges ta 
t ion) , t h e r e was every prospect t ha t t he foetus would be born viable and , 
lastly, t he p r e g n a n c y was clear ly ended by an act of neg l igence , aga ins t t he 
app l i can t ' s wishes . 

18. I have n o t h i n g fu r the r to add , s ince, wi th m i n o r dif ferences , I ag ree 
wi th w h a t the j u d g m e n t has to say in f inding t h a t t h e r e has b e e n no 
violat ion of Art ic le 2. 
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(Translation) 

E F r a n c e ' s posit ive obl iga t ion to p ro tec t u n b o r n ch i ld ren aga ins t 
u n i n t e n t i o n a l homic ide , t h a t is to say aga ins t negl igent acts t h a t could 
cause a chi ld 's d e a t h , can only be d i scha rged if F rench law has effective 
p r o c e d u r e s in place to p reven t t he r e c u r r e n c e of such ac t s . O n this point , 
I a m u n a b l e to ag r ee wi th t he opin ion expressed by the major i ty t h a t a n 
act ion in d a m a g e s in the a d m i n i s t r a t i v e cour t s (on account of t he hospi ta l 
doc tor ' s a l leged negl igence) afforded the u n b o r n child a d e q u a t e and 
effective p ro tec t ion aga ins t med ica l neg l igence . As J u d g e Rozakis , j o ined 
by J u d g e s Bonel lo a n d S t razn icka , po in ted out in his pa r t ly d i s sen t ing 
opinion in Calvelli and Ciglio v. Italy ( [ G C ] , no. 32967/96, E C H R 2002-1), 
an ac t ion in pecun ia ry a n d even non-pecun ia ry d a m a g e s will not in all 
c i r c u m s t a n c e s be capab le of p r o t e c t i n g aga ins t t he u n i n t e n t i o n a l t ak ing 
of life, especially in a case such as the p r e s e n t one in which a m o t h e r lost 
he r child as a resul t of a doctor ' s neg l igence . Even t h o u g h I accep ted the 
o u t c o m e in Calvelli and Ciglio, which was based on the fact t h a t t he appli
can t s h a d a g r e e d to c o m p e n s a t i o n u n d e r a fr iendly s e t t l e m e n t , c r imina l 
p roceed ings were c o m m e n c e d in t h a t case ( a l t hough they were not con
t inued because p rosecu t ion of t he offence b e c a m e t i m e - b a r r e d ) . 

It is not r e t r i bu t i on t h a t m a k e s p ro tec t ion by the c r imina l law 
des i r ab le , bu t d e t e r r e n c e . In g e n e r a l , it is t h r o u g h t h e c r imina l law tha t 
society mos t c lear ly a n d str ict ly conveys messages to its m e m b e r s and 
identif ies va lues t h a t a r e mos t in need of p ro t ec t ion . Life, which is one of 
t he va lues , if not t he m a i n va lue , p r o t e c t e d by the Conven t i on (see Streletz, 
Kessler and Krenz v. Germany [ G C ] , nos. 34044/96, 35532/97 and 44801/98, 
§§ 92-94, E C H R 2001-11, a n d McCann and Others v. the United Kingdom, 
j u d g m e n t of 27 S e p t e m b e r 1995, Ser ies A no. 324, pp. 45-46, § 147), will in 
pr inciple r equ i r e t he p ro tec t ion of the c r imina l law if it is to be a d e q u a t e l y 
s a f egua rded a n d de fended . F inanc ia l l iabili ty to pay c o m p e n s a t i o n is only 
a secondary form of p ro t ec t ion . In add i t ion , hospi ta l s and doc to rs are 
usual ly in su red aga ins t such risks, so t h a t the " p r e s s u r e " on t h e m is 
r educed . 

2. O n e migh t cons ider t h a t impos ing a discipl inary pena l t y on a doctor 
could be r e g a r d e d as equ iva len t to impos ing a c r imina l pena l ty in ce r t a in 
c i r c u m s t a n c e s . Disc ip l inary m e a s u r e s were viewed as an a l t e rna t ive 
m e a n s of d i scourag ing negl igence in Calvelli and Ciglio (cited above, § 51). 
However , it is equal ly c lear t h a t , as u n p l e a s a n t as the c o n s e q u e n c e s may
be professionally, a d isc ipl inary p e n a l t y does not a m o u n t to g e n e r a l con
d e m n a t i o n (Unwerturteil). Disc ip l inary pena l t i e s d e p e n d on condi t ions tha t 
a re en t i re ly specific to the profession conce rned ( the bodies be ing self-
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r egu la t ing ) and in g e n e r a l do not afford t he d e t e r r e n c e necessary to 
p ro tec t such an i m p o r t a n t va lue as life. Neve r the l e s s , the ques t ion has to 
be asked w h e t h e r in t he p r e s e n t case a d isc ipl inary pena l ty for such a 
se r ious e r r o r could have provided sufficient d e t e r r e n c e . H e r e , t h o u g h , is 
w h e r e t he p rob l em lies, as the a u t h o r i t i e s at no s t age b rough t d isc ipl inary 
p roceed ings aga ins t t he doc tor . For an e r ro r as se r ious as t h a t c o m m i t t e d 
by D r G., such d isc ip l inary p roceed ings a c c o m p a n i e d by an a d e q u a t e 
m e a s u r e could at least have sen t an a p p r o p r i a t e s ignal to t h e medica l 
profession to p reven t t he r e c u r r e n c e of such t rag ic even ts . I do not th ink 
it necessa ry to say t h a t F r a n c e r equ i re s c r imina l legis la t ion. Howeve r , it 
does need to t ake s t r ic t d isc ipl inary ac t ion in o r d e r to m e e t its obl igat ion 
to afford effective p ro tec t ion of the life of the u n b o r n child. In my opinion, 
the re fore , t h e r e was no effective p ro tec t ion . 

3. In o rde r to r each t h a t conclusion, it s eems necessa ry to find out 
w h e t h e r Art ic le 2 appl ies to t he u n b o r n child. I a m p r e p a r e d to accept 
t ha t t h e r e m a y be accep tab le differences in t he level of p ro tec t ion 
afforded to an e m b r y o and to a child af ter b i r th . N e v e r t h e l e s s , t h a t does 
not jus t i fy t he conclusion (see p a r a g r a p h 85 of the j u d g m e n t ) t h a t it is not 
possible to answer in t he abs t r ac t t he ques t ion w h e t h e r the u n b o r n child is 
a pe r son for the pu rposes of Art ic le 2 of t he Conven t i on . All t he C o u r t ' s 
case- law and the C o m m i s s i o n ' s decis ions (see p a r a g r a p h s 75-80) a re based 
on the " a s s u m i n g t h a t " a r g u m e n t (in eventu). Yet t he fai lure to give a c lear 
answer can no longer be jus t i f ied by r easons of p r o c e d u r a l economy. Nor 
can the p rob l em of p r o t e c t i n g t he e m b r y o t h r o u g h the Conven t i on be 
solved solely t h r o u g h the p ro tec t ion of the m o t h e r ' s life. As this case 
i l lus t ra tes , the e m b r y o a n d the m o t h e r , as two s e p a r a t e " h u m a n be ings" , 
need s e p a r a t e p ro t ec t ion . 

4. T h e V i e n n a C o n v e n t i o n on the Law of T r e a t i e s (Article 31 § 1) 
r e q u i r e s t r e a t i e s to be i n t e r p r e t e d in acco rdance wi th the o rd ina ry 
m e a n i n g to be given to t he t e r m s of t he t r e a t y in t he i r con tex t and in the 
l ight of i ts objects a n d p u r p o s e . T h e o rd ina ry m e a n i n g can only be 
es tab l i shed from the tex t as a whole . His tor ica l ly , lawyers have u n d e r 
stood the not ion of " eve ryone" ("toute personne") as inc lud ing the h u m a n 
be ing before b i r t h and , above all, t he not ion of "life" as cover ing all 
h u m a n life c o m m e n c i n g wi th concept ion , t h a t is to say from the m o m e n t 
a n independent existence develops unt i l it ends wi th d e a t h , b i r t h be ing bu t a 
s t age in t h a t d e v e l o p m e n t . 

T h e s t r u c t u r e of Art ic le 2 and , above all, the excep t ions set ou t in 
p a r a g r a p h 2 thereof, a p p e a r to indica te tha t pe r sons a r e only en t i t l ed to 
p ro tec t ion t h e r e u n d e r once they have been bo rn a n d t h a t it is only af ter 
b i r th t h a t they a r e r e g a r d e d as having r igh t s u n d e r t he Conven t i on . In 
view of t h e " a i m " of t h e Conven t i on to provide e x t e n d e d p ro tec t ion , this 
does not a p p e a r to be a conclusive a r g u m e n t . First ly, a foetus m a y enjoy 
p ro tec t ion , especial ly wi th in the f r amework of Art ic le 8 § 2 (see Odievre 
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v. France [ G C ] , no. 42326/98 , § 45 , E C H R 2003-III) . In add i t ion , the 
decisions of t he C o m m i s s i o n a n d the C o u r t con ta in ind ica t ions tha t 
Art ic le 2 is appl icable to t he u n b o r n child. In all the cases in which tha t 
issue has been cons idered , the C o m m i s s i o n and the C o u r t have developed 
a concept of an impl ied l imi ta t ion or of a fair ba l ance b e t w e e n t h e in
t e r e s t s of society and the i n t e r e s t s of the individual , t h a t is to say t he 
m o t h e r or the u n b o r n child. Admi t t ed ly , these concep ts were developed 
in connec t ion wi th legis lat ion on the vo lun ta ry , bu t not t h e involun ta ry , 
t e r m i n a t i o n of p regnancy . Howeve r , it is c lear t h a t they would not have 
b e e n necessa ry if t he C o n v e n t i o n ins t i tu t ions had cons ide red a t the 
ou t se t t h a t Art ic le 2 could not apply to t he u n b o r n child. Even t h o u g h the 
C o m m i s s i o n a n d the C o u r t have left t he q u e s t i o n open formally, such a 
legal s t r u c t u r e proves t h a t bo th ins t i tu t ions were incl ined to a d o p t the 
o rd ina ry m e a n i n g of " h u m a n life" a n d "eve ryone" r a t h e r t h a n the o t h e r 
m e a n i n g . 

Similar ly, the p rac t i ce of the C o n t r a c t i n g S t a t e s , v i r tua l ly all of which 
had cons t i t u t iona l p r o b l e m s wi th t he i r laws on abor t ion (vo lun ta ry t e r m i 
na t ion of p r e g n a n c y ) , c lear ly shows t h a t the p ro tec t ion of life also e x t e n d s 
in pr inciple to t he foetus. Specific laws on vo lun ta ry abor t ion would not 
have been necessary if t he foetus did not have a life to p ro tec t a n d was 
fully d e p e n d e n t till b i r t h on the u n r e s t r i c t e d wishes of the p r e g n a n t 
m o t h e r . Near ly all t he C o n t r a c t i n g S t a t e s have had p r o b l e m s because , in 
pr inciple , the p ro tec t ion of life u n d e r the i r cons t i t u t iona l law also ex t ends 
to the p r e n a t a l s t age . 

5. It is obvious tha t t he p r e m i s e of the d e b a t e on gene t i c sa feguards in 
a n u m b e r of r ecen t conven t ions a n d the p roh ib i t ion on the r ep roduc t ive 
c loning of " h u m a n b e i n g s " in t he C h a r t e r of F u n d a m e n t a l R igh t s of the 
E u r o p e a n U n i o n (Article 3 § 2, final s u b - p a r a g r a p h ) is t ha t t he p ro tec t ion 
of life e x t e n d s to t he ini t ial p h a s e of h u m a n life. T h e C o n v e n t i o n , which 
was conceived as a living i n s t r u m e n t to be i n t e r p r e t e d in t he l ight of 
p r e sen t -day condi t ions in society, m u s t t ake such a d e v e l o p m e n t in to 
account in o rde r to conf i rm t h e "o rd ina ry m e a n i n g " , in acco rdance with 
Art ic le 32 of the V i e n n a Conven t ion . 

Even if it is a s s u m e d t h a t t he o rd ina ry m e a n i n g of " h u m a n life" in 
Art ic le 2 of the Conven t ion is not en t i re ly c lear a n d can be i n t e r p r e t e d in 
different ways, the obl igat ion to p ro tec t h u m a n life r equ i re s m o r e ex
tensive p ro tec t ion , pa r t i cu la r ly in view of the t echn iques avai lable for 
gene t ic m a n i p u l a t i o n and the un l imi t ed p roduc t ion of embryos for var ious 
purposes . T h e m a n n e r in which Art ic le 2 is i n t e r p r e t e d m u s t evolve in 
accordance wi th these d e v e l o p m e n t s and cons t r a in t s a n d confront the 
rea l d a n g e r s now facing h u m a n life. Any res t r ic t ion on such a dynamic 
i n t e r p r e t a t i o n m u s t t a k e in to accoun t t he r e l a t ionsh ip b e t w e e n the life 
of a pe r son who has b e e n born a n d the u n b o r n life, which m e a n s tha t 
p ro t ec t i ng t he foetus to t he m o t h e r ' s d e t r i m e n t would be u n a c c e p t a b l e . 
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6. T h e fact t h a t va r ious provisions of the C o n v e n t i o n con ta in 
g u a r a n t e e s which by t he i r n a t u r e canno t e x t e n d to the u n b o r n canno t 
a l t e r t h a t posi t ion. If, by the i r very n a t u r e , the scope of such provisions 
can only e x t e n d to n a t u r a l pe r sons or legal en t i t i e s , or to pe r sons who 
have been born or a r e a d u l t s , t h a t does not p rec lude the conclusion t h a t 
o t h e r provisions such as t he first s en t ence of Art ic le 2 inco rpora t e 
p ro tec t ion for the lives of h u m a n be ings in the ini t ial s t age of the i r 
d e v e l o p m e n t . 

7. It should be no ted t h a t t he p r e sen t case is wholly u n r e l a t e d to laws 
on the vo lun ta ry t e r m i n a t i o n of p regnancy . T h a t is a s e p a r a t e issue which 
is f undamen ta l l y different from in t e r f e rence , aga ins t t he m o t h e r ' s wishes , 
in the life a n d welfare of h e r child. T h e p r e s e n t case conce rns wrongdo ing 
by a th i rd pa r ty r e su l t i ng in the loss of a foetus, if not the d e a t h of t he 
m o t h e r , w h e r e a s vo lun ta ry abor t ion is solely conce rned wi th t he re la t ion
sh ip be tween the m o t h e r a n d the child and the ques t i on of the i r p ro tec t ion 
by the S t a t e . A l though hold ing t h a t Art ic le 2 appl ies to h u m a n life before 
b i r th m a y have r epe rcuss ions on the laws r e g u l a t i n g the vo lun ta ry t e r m i 
na t ion of p r egnancy , t h a t is not a r ea son for saying t h a t Art ic le 2 is not 
appl icable . Q u i t e t he oppos i te . 

F u r t h e r m o r e , it is not necessary in t he in s t an t case to decide when life 
begins . It was no ted t h a t t he 21-week-old foetus was viable , a l t h o u g h I 
believe t h a t the not ion of viabil i ty canno t l imit the S t a t e s ' posit ive obliga
t ion to p ro tec t the u n b o r n child aga ins t i n t e r f e rence a n d neg l igence by 
doc tors . 

8. T h e r e can be no m a r g i n of a p p r e c i a t i o n on the issue of the appl i 
cabil i ty of Art ic le 2. A m a r g i n of a p p r e c i a t i o n may , in my opinion, exist to 
d e t e r m i n e the m e a s u r e s t h a t should be t a k e n to d i scha rge t he positive 
obl igat ion tha t a r i ses because Art ic le 2 is appl icab le , bu t it is not possible 
to res t r ic t t he appl icabi l i ty of Art ic le 2 by re fe rence to a m a r g i n of a p p r e 
cia t ion. T h e ques t i on of the i n t e r p r e t a t i o n or appl icabi l i ty of Art icle 2 (an 
abso lu te r ight ) canno t d e p e n d on a m a r g i n of app rec i a t i on . If Art ic le 2 
is appl icab le , any m a r g i n of app rec i a t i on will be confined to t he effect 
thereof. 

9. Since I cons ider t h a t Art ic le 2 appl ies to h u m a n be ings even before 
they a r e born , an i n t e r p r e t a t i o n which s e e m s to m e to be cons i s ten t with 
t he a p p r o a c h of t he C h a r t e r of F u n d a m e n t a l R igh t s of t he E u r o p e a n 
Un ion , a n d since F r a n c e does not afford sufficient p ro t ec t ion to the 
foetus aga ins t the neg l igen t ac t s of t h i rd pa r t i e s , I find t h a t t h e r e has 
been a violat ion of Ar t ic le 2 of the Conven t i on . As r e g a r d s t he specific 
m e a s u r e s necessary to d i scha rge tha t positive obl igat ion, t h a t is a m a t t e r 
for t he r e s p o n d e n t S t a t e , which should e i t he r t ake s t r ic t d iscipl inary 
m e a s u r e s or afford t he p ro tec t ion of t he c r imina l law (agains t un
in t en t iona l homic ide ) . 
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J O I N E D B Y J U D G E S T R A Z N I C K A 

(Translation) 

I a m unab le to concur wi th t h e major i ty ' s finding t h a t t h e r e has been 
no violat ion of Art icle 2 of t he C o n v e n t i o n because t he appl ican t could 
have b r o u g h t an act ion in neg l igence in t he a d m i n i s t r a t i v e cou r t s for the 
d a m a g e caused by the hospi ta l doc to r (see p a r a g r a p h 91 of the j u d g 
m e n t ) . Accord ing to the major i ty , since the appl ican t did not b r ing such 
an ac t ion , t h e r e was no violat ion of Art ic le 2. 

I ag r ee wi th the major i ty t h a t it is necessa ry to cons ider " w h e t h e r the 
legal p ro t ec t ion afforded the app l i can t by F r a n c e in respec t of t he loss of 
the u n b o r n child she was ca r ry ing satisfied t he p rocedu ra l r e q u i r e m e n t s 
i n h e r e n t in Ar t ic le 2 of the C o n v e n t i o n " (see p a r a g r a p h 85 of t he j u d g 
m e n t ) and t h a t " the first s e n t e n c e of Art ic le 2, which r a n k s as one of the 
most f u n d a m e n t a l provisions in t he Conven t i on a n d also e n s h r i n e s one of 
t he basic va lues of the d e m o c r a t i c societ ies m a k i n g up the Counc i l of 
Eu rope (see McCann and Others v. the United Kingdom, j u d g m e n t of 
27 S e p t e m b e r 1995, Ser ies A no. 324, pp . 45-46, § 147), r e q u i r e s t he S t a t e 
not only to refrain from the ' i n t e n t i o n a l ' t a k i n g of life, bu t also to t ake 
a p p r o p r i a t e s teps to sa feguard t he lives of those wi th in its ju r i sd ic t ion 
(see, a m o n g o t h e r a u t h o r i t i e s , L.C.B. v. the United Kingdom, j u d g m e n t of 
9 J u n e 1998, Reports of Judgments and Decisions 1998-III, p . 1403, § 3 6 ) " (see 
p a r a g r a p h 88 of the j u d g m e n t ) . 

However , I come to en t i re ly different conclus ions . 
I no te tha t in D e c e m b e r 1991, w h e n the appl icant and he r p a r t n e r 

lodged a c r imina l compla in t , t o g e t h e r wi th an appl ica t ion to j o in the pro
ceedings as civil pa r t i e s , a l leg ing u n i n t e n t i o n a l injury to t he appl icant 
en ta i l i ng to ta l unf i tness for work for a per iod not exceed ing th ree 
m o n t h s and u n i n t e n t i o n a l homicide of her child, the Conseil d'Elat had 
not yet a b a n d o n e d its posi t ion t h a t a hospi ta l d e p a r t m e n t could incur 
liability only in cases oI gross negl igence (see p a r a g r a p h 57 of the judg
m e n t - t he G o v e r n m e n t ' s submiss ions ) . 

It is t r u e t h a t , as t he major i ty no te , the appl ican t could have t r ied to 
b r ing an ac t ion in d a m a g e s aga ins t t he a u t h o r i t i e s before it b e c a m e t ime-
b a r r e d . However , it s eems to me tha t the C o u r t m a y be d e m a n d i n g too 
m u c h of this app l ican t when it is reca l led t h a t t he posi t ion t a k e n by the 
C o u r t of C a s s a t i o n in its j u d g m e n t of 30 J u n e 1999, and which it 
s u b s e q u e n t l y followed in its j u d g m e n t s of 29 J u n e 2001 (s i t t ing as a full 
cour t ) and 25 J u n e 2002 (see p a r a g r a p h 29 of t he j u d g m e n t ) , was far 
from es tab l i shed , as wi tnessed by the cour t of a p p e a l decis ions to the 
con t ra ry , the submiss ions of t he advoca te s -gene ra l at t h e C o u r t of Cassa-
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tion a n d , lastly, the a lmos t un iversa l cr i t ic ism it a t t r a c t e d from legal 
c o m m e n t a t o r s (see p a r a g r a p h 31 of the j u d g m e n t ) . Since it was doubtful 
tha t she would be successful in an act ion in t he a d m i n i s t r a t i v e cou r t s , t he 
app l i can t b rough t c r imina l p roceed ings u n d e r the only two provisions of 
t h e C r i m i n a l Code t h a t were open to her . She told the C o u r t t h a t she 
chose t h a t course of ac t ion because a c r imina l inves t iga t ion would aid in 
t he task of e s t ab l i sh ing responsibi l i ty (see p a r a g r a p h 50 of t h e j u d g m e n t ) . 
T h a t e x p l a n a t i o n is en t i re ly logical: it is precisely what most v ic t ims 
of c r i m e d o in c o u n t r i e s t h a t offer a choice b e t w e e n p roceed ings in t he 
c r imina l cour t s or in t he civil or a d m i n i s t r a t i v e cour t s . 

It could be a r g u e d t h a t t he F r e n c h legal sys t em did not afford the 
appl icant any "effective" r e m e d y w h e n t h e s e sad events took place . 

Neve r the l e s s , let us a s s u m e t h a t the appl ican t had a choice be tween 
c r imina l a n d a d m i n i s t r a t i v e r e m e d i e s . Since a vict im c a n n o t c la im com
pensa t i on for his or he r d a m a g e twice over, it would to my mind be 
d i s p r o p o r t i o n a t e to cri t icise t he app l i can t for not hav ing exerc ised bo th 
r e m e d i e s s imul t aneous ly . It would also r e p r e s e n t a d e p a r t u r e from the 
C o u r t ' s case-law. 

U n d e r t he case- law of t h e C o n v e n t i o n ins t i t u t ions , w h e r e t h e r e is a 
choice of r e m e d i e s open to t h e app l ican t , Ar t ic le 35 m u s t be appl ied to 
reflect the p rac t ica l rea l i t i es of the app l i can t ' s posi t ion in o r d e r to e n s u r e 
t he effective p ro tec t ion of the r igh ts and f reedoms g u a r a n t e e d by the 
C o n v e n t i o n (see Allgemeine Gold- und Silberscheideansta.lt A.G. v. the United 
Kingdom, no. 9118/80, C o m m i s s i o n decision of 9 M a r c h 1983, Decis ions 
a n d R e p o r t s (DR) 32, p . 165). T h e app l ican t m u s t have m a d e n o r m a l use 
of domes t i c r e m e d i e s which a re likely to be effective and sufficient. W h e n 
a r e m e d y has been a t t e m p t e d , use of a n o t h e r r e m e d y which has essent ia l ly 
t he s a m e objective is not r e q u i r e d (see Wojcik v. Poland, no. 26757/95, 
C o m m i s s i o n decision of 7 J u l y 1997, D R 90-A, p. 28; Gunaydin v. Turkey 
(dec.) , no. 27526/95 , 25 Apri l 2002; and Anagnostopoulos v. Greece, 
no. 54589/00, § 32, 3 Apri l 2003) . F u r t h e r m o r e , the app l i can t is only re 
qu i r ed to have recourse to such r e m e d i e s as a r e bo th avai lable and suffi
c ient , t h a t is to say capab le of providing redress for his or her compla in t s 
(seeAirey v. Ireland, j u d g m e n t of 9 O c t o b e r 1979, Ser ies A no. 32, p . 11,§ 19, 
and Deweer v. Belgium, j u d g m e n t of 27 F e b r u a r y 1980, Ser ies A no. 35, p . 16, 
§ 2 9 ) . 

I would also note tha t the a m o u n t a t s t ake in Anagnostopoulos (cited 
above) was 15,000 d r a c h m a s ( a p p r o x i m a t e l y 44 eu ros ) , w h e r e a s in t he 
p r e s e n t case we a r e d e a l i n g wi th an u n b o r n child. 

T h e major i ty m a k e a n u m b e r of re fe rences to Calvelli and Ciglio v. Italy 
( [ G C ] , no. 32967/96, E C H R 2002-1), in which the C o u r t s t a t e d (in p a r a 
g r a p h 51): "[I]f t he i n f r i ngemen t of t he r igh t to life or to pe rsona l 
in tegr i ty is not caused in ten t iona l ly , t he positive ob l iga t ion imposed by 
Art ic le 2 to set u p an effective jud ic ia l sys tem does not necessar i ly 

http://Silberscheideansta.lt
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r equ i r e t he provision of a c r imina l - law r e m e d y . " It added : "In the specific 
sphe re of medica l negl igence t he obl iga t ion m a y for in s t ance also be sat is
fied if the legal sys tem affords v ic t ims a r e m e d y in t he civil cour t s , e i the r 
a lone or in conjunct ion wi th a r e m e d y in the c r imina l cour t s , enab l ing any 
liability of the doc tors c o n c e r n e d to be es tab l i shed and any a p p r o p r i a t e 
civil r ed re s s , such as an o rde r for d a m a g e s a n d for t he publ ica t ion of the 
decis ion, to be ob ta ined . Disc ip l inary m e a s u r e s m a y also be envisaged." 

I cons ider t h a t the differences b e t w e e n t h e solut ions afforded by the 
two d o m e s t i c legal sys tems m u s t ou twe igh the s imi la r i t i es . In Calvelli and 
Ciglio, t he app l i can t s - t he f a the r a n d m o t h e r of a newborn child who died 
two days af ter b i r t h - had b r o u g h t c r imina l p roceed ings which e n d e d when 
the offence of invo lun ta ry m a n s l a u g h t e r wi th which the obs te t r i c i an 
was c h a r g e d b e c a m e t i m e - b a r r e d . However , the app l i can t s were able to 
s u m m o n the doc tor to a p p e a r in t he civil cour t s af ter he was convicted at 
first i n s t ance in t he c r imina l cour t s a lmos t seven years a f te r t he d e a t h 
of t he child and , wi th the civil p roceed ings still pend ing , they r e a c h e d 
a s e t t l e m e n t with t he doc to r ' s and clinic's i n su re r s in r e spec t of the 
d a m a g e they h a d sus t a ined . T h e C o u r t recognised t h a t the I t a l i an legal 
sys tem afforded the app l i can t s a n effective a l t e rna t i ve to c r imina l pro
ceedings (Calvelli and Ciglio, c i ted above, §§ 54-55) t h a t enab led the 
r e s p o n d e n t S t a t e to d i scha rge its positive obl iga t ions u n d e r Art ic le 2 of 
the Conven t ion . In my opinion, the s a m e c a n n o t be said of its F rench 
c o u n t e r p a r t in t he p r e s e n t case . 

I m u s t confess t h a t , h a d I been s i t t ing in Calvelli and Ciglio, I would 
undoub ted ly have concu r r ed wi th t he par t ly d i s sen t ing opin ion of J u d g e s 
Rozakis , Bonello and S t razn icka . However , even if I h a d a g r e e d wi th the 
major i ty , it does not s e e m to m e t h a t the i r conclusion in Calvelli and Ciglio 
can be t r a n s p o s e d to the p r e s e n t case , in which the l imi ta t ion per iod for an 
ac t ion in the a d m i n i s t r a t i v e cou r t s , which at t he t i m e was four yea r s from 
the d a t e of s tab i l i sa t ion of t he d a m a g e , h a d exp i red by the t i m e the 
c r imina l p roceed ings ended . T h e app l ican t received no r e p a r a t i o n for her 
loss, not even for t he offence of un in t en t i ona l l y caus ing injur ies , for which 
the doctor was given an a m n e s t y by the law of 3 Augus t 1995. 

I conc lude t h a t , in t he l ight of the loss of t he child she was ca r ry ing , the 
legal p ro t ec t ion F r a n c e afforded the app l ican t did not satisfy t he pro
cedura l r e q u i r e m e n t s i n h e r e n t in Art ic le 2 of the Conven t ion . 

Obviously, since I do not accept t he r e a s o n i n g t h a t led t he major i ty to 
hold t h a t t h e r e had b e e n no viola t ion of Art ic le 2 on p rocedu ra l g rounds 
and t h a t it was the re fo re unneces sa ry to d e t e r m i n e w h e t h e r Ar t ic le 2 was 
appl icab le , I m u s t expla in why I cons ider t h a t t ha t provision is appl icable 
and has been viola ted . 

Un t i l now, while t he C o n v e n t i o n ins t i tu t ions have r e f ra ined from 
dec id ing w h e t h e r or not Art ic le 2 appl ies to u n b o r n ch i ld ren (see pa ra 
g r a p h s 75-80 of the j u d g m e n t ) , they have not exc luded the possibility 
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t h a t the foetus m a y enjoy a ce r t a in p ro tec t ion u n d e r Art ic le 2, first 
s e n t e n c e (see H. v. Norway, no. 17004/90, C o m m i s s i o n decision of 19 May 
1992, D R 73, p. 167, and Boso v. Italy ( d e c ) , no. 50490/99, E C H R 2002-VII) . 

First ly, I th ink it necessary to bea r in mind tha t t he task of t he na t iona l 
and i n t e r n a t i o n a l judge is not always easy, especial ly w h e n a tex t m a y be 
c o n s t r u e d in ways t h a t a re d i ame t r i ca l ly opposed . 

T h e travaux préparatoires on t he Conven t i on a r e silent on the scope of t he 
words " eve ryone" a n d "l ife" and as to w h e t h e r Art ic le 2 is appl icab le pr ior 
to b i r th . 

Yet , s ince t he 1950s, cons ide rab le advances have b e e n m a d e in sc ience, 
biology a n d med ic ine , inc lud ing at the p r e n a t a l s t age . 

T h e poli t ical c o m m u n i t y is e n g a g e d a t bo th na t iona l and i n t e r n a t i o n a l 
level in t ry ing to identify the most su i tab le m e a n s of p r o t e c t i n g , even 
p rena ta l ly , h u m a n r igh t s a n d the d igni ty of the h u m a n be ing aga ins t 
ce r t a in biological a n d medica l app l ica t ions . 

I cons ide r t h a t it is not possible to ignore t he major d e b a t e t h a t has 
t a k e n place wi th in na t iona l p a r l i a m e n t s in r ecen t yea r s on t he subject of 
b ioeth ics and the des i rabi l i ty of i n t roduc ing or r e fo rming legis la t ion on 
medica l ly ass is ted p roc rea t i on and p r e n a t a l d iagnos is , in o r d e r to re
inforce g u a r a n t e e s , p rohib i t t e c h n i q u e s such as t he r ep roduc t ive c loning 
of h u m a n beings and provide a s t r ic t f r amework for t e c h n i q u e s wi th a 
p roven medica l i n t e r e s t . 

T h e a im of the Conven t ion on H u m a n Righ t s and Biomedic inc , which 
was opened for s i gna tu re on 4 April 1997 in Oviedo and c a m e into force on 
1 D e c e m b e r 1999, is to p ro tec t the digni ty a n d ident i ty of h u m a n beings 
a n d to g u a r a n t e e everyone , wi thou t d i sc r imina t ion , respect for the i r 
in tegr i ty and o t h e r r igh ts a n d f u n d a m e n t a l f r eedoms wi th r ega rd to the 
appl ica t ion of biology and med ic ine . It p ro tec t s t he digni ty of everyone, 
inc luding the unbo rn , and its m a i n conce rn is to en su re t h a t no r e sea r ch 
or in t e rven t ion m a y be ca r r i ed out t h a t would u n d e r m i n e respec t for t he 
d igni ty and ident i ty of the h u m a n be ing . A l though this convent ion is very 
recen t , it does not define the t e r m s "eve ryone" and " h u m a n b e i n g " e i ther , 
a l t hough it affirms the i r p r imacy in Art icle 2 in these t e r m s : " T h e in t e re s t s 
and welfare of t he h u m a n be ing shall prevail over the sole in te res t s of 
society or sc ience ." As to the p rob l em of def in ing the t e r m "everyone" , t he 
exp lana to ry repor t p roduced by the D i r e c t o r a t e G e n e r a l of Lega l Affairs at 
the Counci l of Eu rope s t a t e s , in p a r a g r a p h 18: "In the absence of a 
u n a n i m o u s a g r e e m e n t on t he def ini t ion of these t e r m s a m o n g m e m b e r 
S t a t e s of t he Counci l of Europe , it was dec ided to allow domes t i c law to 
define t h e m for t he purposes of the appl ica t ion of the p resen t Conven t i on . " 

F u r t h e r m o r e , I no te t h a t th is convent ion u n q u e s t i o n a b l y conta ins 
provisions on the p r e n a t a l p h a s e (see, for i n s t ance , C h a p t e r I V - H u m a n 
G e n o m e ) . R e q u e s t s may be m a d e to the E u r o p e a n C o u r t of H u m a n 
Righ t s u n d e r Art ic le 29 of t he conven t ion for advisory opin ions on its 
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i n t e r p r e t a t i o n . T h e C o n t r a c t i n g S t a t e s did not impose any res t r i c t ion on 
the scope of such re fer ra l s confining the C o u r t ' s j u r i sd i c t i on to ques t ions 
a r i s ing pos tna ta l ly . 

A l though the t ex t s a re c i the r si lent or full of c ross - re ferences , the 
app l i can t is neve r the l e s s en t i t l ed to an answer . 

Secondly, I would s t ress tha t the C o u r t m u s t del iver a decision on the 
concre te case before it. T h e appl ica t ion conce rns t he t e r m i n a t i o n of a 
p r e g n a n c y as a resu l t of med ica l negl igence t h a t caused the loss of a 
foetus aged b e t w e e n 20 a n d 24 weeks , aga ins t t he m o t h e r ' s wishes . 

In t h a t connec t ion , I cons ider t h a t one should not overlook the fact t h a t 
t he foetus in the i n s t an t case was a lmos t as old as foetuses tha t have sur
vived and t h a t scientific advances now m a k e it possible to know vir tual ly 
eve ry th ing about a foetus of t h a t age : i ts we igh t , sex, exact m e a s u r e m e n t s , 
and w h e t h e r it has any de fo rmi t i e s or p r o b l e m s . A l t h o u g h it does not yet 
have any i n d e p e n d e n t ex i s tence from t h a t of its m o t h e r ( t h o u g h having 
said t h a t , in t he first yea r s of its life, a child canno t survive a lone wi thout 
s o m e o n e to look af ter it e i t h e r ) , I believe tha t it is a be ing s e p a r a t e from 
its m o t h e r . 

A l t h o u g h legal pe rsona l i ty is only acqu i r ed at b i r th , th is does not to my 
mind m e a n tha t t he re m u s t be no recogni t ion or p ro tec t ion of "everyone ' s 
r ight to life" before b i r t h . I ndeed , this s e e m s to m e to be a pr inciple tha t is 
sha r ed by all the m e m b e r S t a t e s of t he Counci l of E u r o p e , as domes t i c 
legis lat ion p e r m i t t i n g t he vo lun ta ry t e r m i n a t i o n of p r e g n a n c y would not 
have b e e n necessa ry if t he foetus was not r e g a r d e d as hav ing a life t h a t 
should be p ro t ec t ed . Abor t i on the re fo re cons t i t u t e s a n except ion to the 
ru le t h a t t he r ight to life should be p ro t ec t ed , even before b i r th . 

In any event , this case is wholly u n c o n c e r n e d wi th t he S t a t e s ' domes t i c 
abor t ion laws, which have long been the subject m a t t e r of app l ica t ions to 
the C o n v e n t i o n in s t i t u t ions and have b e e n found to be cons i s ten t wi th the 
Conven t i on (see p a r a g r a p h s 75-80 of t he j u d g m e n t ) . 

I consider t h a t , as wi th o t h e r Conven t ion provisions, Art ic le 2 m u s t be 
i n t e r p r e t e d in an evolutive m a n n e r so t h a t t he g rea t d a n g e r s cu r ren t ly 
facing h u m a n life can be confronted. This is m a d e necessary by the 
po ten t i a l t h a t exists for gene t i c m a n i p u l a t i o n a n d the risk tha t scientific 
resul t s will be used for a purpose t h a t u n d e r m i n e s the d igni ty and ident i ty 
of t he h u m a n be ing . T h e C o u r t has , moreover , often s l a t e d tha t the 
Conven t ion is a living i n s t r u m e n t , to be i n t e r p r e t e d in t he l ight of p re sen t -
day condi t ions (see, a m o n g o t h e r a u t h o r i t i e s , Tyrer v. the United Kingdom, 
j u d g m e n t of 25 Apri l 1978, Series A no. 26, pp . 15-16, § 3\;Loizidou v. Turkey 
(p re l imina ry objec t ions) , j u d g m e n t of 23 M a r c h 1995, Ser ies A no. 310, p . 26, 
§ 71; and Mazurek v. France, no. 34406/97, § 49, E C H R 2000-11). 

I t he re fo re find t h a t Ar t ic le 2 of t he C o n v e n t i o n is appl icable in the 
p r e s e n t case a n d has b e e n vio la ted , as the r igh t to life has not been 
p ro t ec t ed by the law of t he r e s p o n d e n t S t a t e . 
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S U M M A R Y 1 

Ordering of house arrest by investigator 

Article 5 § 3 

Judge or other officer authorised by law to exercise judicial power - Ordering of house arrest 
by investigator - Deprivation of liberty - Independence and impartiality of officer ordering 
detention - Role oj investigator in prosecution 

Article 5 § 4 

Review of lawfulness of detention — Absence ofjudicial review of lawfulness of house arrest — 
Incorporation of the Convention - Absence of case-law demonstrating effectiveness of remedy 
based on Convention 

* 
* * 

The applicant was placed under house arrest by an investigator on 3 June 1997. 
His request for release on bail was refused by the district prosecutor's office and 
his appeals were dismissed successively by the regional prosecutor's office, the 
chief prosecutor's office and the head of the investigations division of the chief 
prosecutor's office. A further request for release was rejected by the district 
prosecutor's office in November 1997. The applicant was released on bail in 
December 1997. 

Held 
(1) Article 5 § 3: The Court had found in previous cases that, in the context of 
detention pending trial, neither investigators before whom detained persons were 
brought nor prosecutors who approved detention orders could be considered to be 
officers "authorised by law to exercise judicial power" for the purposes of Article 5 
§ 3. Although the present case concerned house arrest, there was no material 
difference, since it was not disputed that house arrest constituted a deprivation of 
liberty within the meaning of Article 5. The investigator who ordered the ap
plicant's house arrest could not be regarded as an officer authorised by law to 
exercise judicial power, as he was not sufficiently independent and impartial, in 
view of the practical role he played in the prosecution. 
Conclusion: violation (unanimously). 
(2) Article 5 § 4: At the relevant time, the Code of Criminal Procedure had not 
provided for judicial review of house arrest and it was not entirely clear whether a 
remedy satisfying the requirements of Article 5 § 4 existed in theory. However, it 
was unnecessary to determine this question. Although the Convention had been 

1. This summary by the Registry does not bind the Court. 
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incorporated into Bulgarian law, the Government had not furnished any example 
of a judicial decision by which a person under house arrest had successfully relied 
on Article 5 § 4 to apply to a court for release. This indicated the uncertainty of 
that remedy in practice. 
Conclusion: violation (unanimously). 
(3) Article 5 § 5: The State Responsibility for Damage Act allowed persons placed 
in "pre-trial detention" to seek compensation if the detention order had been set 
aside for "lack of lawful grounds". Since the applicant had been placed under house 
arrest and there was nothing to indicate that it was unlawful under domestic law, 
he had no right to compensation under the Act. It did not appear that such a right 
was secured under any other provision of Bulgarian bus. 
Conclusion: violation (unanimously). 
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In the case of Vachev v. Bulgaria, 
T h e E u r o p e a n C o u r t of H u m a n Rights (First Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r C.L. ROZAKIS, President, 
Mrs F. TULKENS, 
Mrs N. VAJIC, 
M r s S. BOTOUCHAROVA, 
M r A. KOVLI.R, 

Mr V . ZAGREBELSKY, 

M r K . W\]m\', judges, 
a n d M r S. QUESADA, Deputy Section Registrar, 

H a v i n g de l i be r a t ed in p r iva te on 17 J u n e 2004, 
Del ivers the following j u d g m e n t , which was a d o p t e d on t h a t d a t e : 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

8. T h e appl ican t was born in 1941 a n d lives in T e t e v e n . H e was the 
execut ive d i rec tor of E l p r o m - E M T , a S ta te -owned company , aga ins t which 
b a n k r u p t c y p roceed ings were opened in 1997. 

A. The criminal proceedings against the applicant 

9. O n 14 May 1997 t h e T e t e v e n Dis t r ic t P rosecu to r ' s Office opened 
c r imina l p roceed ings aga ins t the app l i can t , the d e p u t y d i rec to r of 
E l p r o m - E M T and a c o m p a n y employee . 

45 . O n 26 F e b r u a r y 2003 the app l ican t a n d the p rosecu t ion e n t e r e d 
in to a p l ea -ba rga in a g r e e m e n t . T h e c r imina l p roceed ings aga ins t him 
were a p p a r e n t l y d i scon t inued soon af ter . 

B. The applicant's house arrest 

46. O n 3 J u n e 1997 the appl ican t was placed u n d e r house a r r e s t by an 
inves t iga tor who saw h im in pe r son a n d ques t i oned h im . 

47. O n 12 J u n e 1997 the app l ican t lodged a r eques t wi th the T e t e v e n 
Dis t r ic t P rosecu to r ' s Office to be re leased on bail. O n 16 J u n e 1997 
the T e t e v e n Dis t r ic t P rosecu to r ' s Office re jec ted t he app l i can t ' s r eques t . 
T h e app l ican t appea l ed to the Lovech Regional P rosecu to r ' s Office. T h e 
appea l was d ismissed by an o r d e r of 8 J u l y 1997. T h e appl ican t appea led 
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to the Ch ie f P rosecu to r ' s Office. O n 3 S e p t e m b e r 1997 the Ch ie f 
P rosecu to r ' s Office d i smissed the appea l . T h e app l ican t lodged a n appea l 
wi th t he H e a d of t he Inves t iga t ions Division of the Ch ie f P r o s e c u t o r ' s 
Office. O n 31 O c t o b e r 1997 the H e a d of t he Inves t iga t ions Division 
d i smissed the appea l . 

48 . In the m e a n t i m e , on 7 Augus t and 2 S e p t e m b e r 1997, t he T e t e v e n 
Dis t r ic t P rosecu to r ' s Office had refused two r e q u e s t s by t he app l i can t to 
be allowed to leave his h o m e for one day. A n o t h e r r eques t by the app l ican t 
to be al lowed to leave his h o m e for one day was re jec ted on 29 O c t o b e r 
1997. O n 12 N o v e m b e r 1997 the T e t e v e n Dis t r ic t P rosecu to r ' s Office 
al lowed the app l ican t to leave his h o m e for one day. 

49. O n 19 N o v e m b e r 1997 the T e t e v e n Dis t r ic t P rosecu to r ' s Office 
re jec ted a renewed app l ica t ion for re lease by the app l ican t . 

50. O n 4 D e c e m b e r 1997 the appl ican t s u b m i t t e d a new r e q u e s t for 
re lease on bail . O n 16 D e c e m b e r 1997 the T e t e v e n Dis t r ic t P rosecu to r ' s 
Office g r a n t e d bai l , s e t t i n g t he a m o u n t at 3,000,000 Bu lga r i an levs. O n an 
unspecif ied d a t e in D e c e m b e r 1997, t he appl ican t paid the a m o u n t of the 
bail and was re leased from house a r r e s t . 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

A. H o u s e a r r e s t 

5 1 . By Art ic le 146 of the Code of C r i m i n a l P r o c e d u r e (" the С С Р " ) , a 
m e a s u r e to secure a p p e a r a n c e before t he c o m p e t e n t a u t h o r i t y has to be 
imposed in respect of every pe r son accused of hav ing c o m m i t t e d a publicly 
p rosecu tab le offence. O n e such m e a s u r e is house a r r e s t . 

52. Art ic le 151 of the C C P , as in force a t the m a t e r i a l t i m e , defined 
house a r r e s t as follows: 

"House arrest shall consist in prohibition for the accused to leave his home without 
permission by the relevant authorities." 

In its i n t e r p r e t a t i v e decision no. 10/1992 (реш. № 10 от 27 юли 1992 г. 
по конституционно дело№ 13 от 1992 г., обн., ДВ брой 63 от 4 август 
1992 г.), the C o n s t i t u t i o n a l C o u r t held as follows: 

"... [HJouse arrest is also a form of detention and [constitutes] an interference with 
the inviolability [of the person]." 

53 . At t h e ' r e l e v a n t t i m e and unt i l 1 J a n u a r y 2000, house a r r e s t a t the 
p re - t r i a l s t age of c r imina l p roceed ings could be o r d e r e d by an inves t iga tor 
or by a p rosecu to r . T h e inves t iga to r or p rosecu to r was not u n d e r a n 
obl iga t ion to in te rv iew the accused in pe r son w h e n o r d e r i n g house a r r e s t . 
T h e role of inves t iga to rs a n d p rosecu to r s u n d e r B u l g a r i a n law has b e e n 
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s u m m a r i s e d in p a r a g r a p h s 25-29 of the C o u r t ' s j u d g m e n t in Nikolova 
v. Bulgaria ( [ G C ] , no. 31195/96, E C H R 1999-11). 

54. At the re levan t t i m e , t he C C P did not provide for jud ic ia l review of 
house a r r e s t . T h u s , t he only possibili ty for a pe r son u n d e r house a r r e s t was 
to apply to a p rosecu to r who could o rde r his r e l ease . If t he p r o s e c u t o r 
refused to re lease t he pe r son u n d e r house a r r e s t , he or she could appea l 
to a h ighe r p rosecu to r (Art icles 181 and 182 of t h e C C P ) . 

55. T h e C C P was a m e n d e d wi th effect from 1 J a n u a r y 2000 a n d a t 
p r e s e n t provides , in the newly i n t roduced p a r a g r a p h 2 of Ar t ic le 151, for 
full init ial a n d s u b s e q u e n t jud ic ia l review of house a r r e s t . 

B. D e c i s i o n n o . 1 o f 1997 o f t h e A s s e m b l y o f C r i m i n a l D i v i s i o n s o f 
t h e S u p r e m e C o u r t o f C a s s a t i o n 

56. O n 21 M a r c h 1997 the Assembly of C r i m i n a l Divisions of the 
S u p r e m e C o u r t of C a s s a t i o n dec ided to r eques t t h a t the C o n s t i t u t i o n a l 
C o u r t ru le on t he compat ib i l i ty of Art ic le 152 of the C C P govern ing p r e 
tr ial d e t e n t i o n wi th , inter alia, Ar t ic le 5 of t he Conven t i on . It r easoned 
t h a t , by v i r tue of Art ic le 5 § 4 of the C o n s t i t u t i o n , the Conven t i on was 
i n c o r p o r a t e d in to B u l g a r i a n law and t h a t all s t a t u t o r y provisions should 
the re fo re be in compl i ance wi th it. It also s t a t e d t h a t when dec id ing cases 
before t h e m the B u l g a r i a n cour t s should t ake in to accoun t t he case- law of 
t he E u r o p e a n C o u r t of H u m a n R i g h t s (pnped. N" 1 от 21 март 1997 г. no 
н.д. N" 1/1997 г. на ОСНК на ВКС). 

С. T h e S ta te R e s p o n s i b i l i t y for D a m a g e Act 

57. T h e re levan t p a r t s of sec t ion 2 of the S t a t e Respons ib i l i ty for 
D a m a g e Act of 1988 (Закон за отговорноетта на дьржавата за вреди, 
причинены на граждани) provide: 

"The State shall be liable for damage caused to [private persons] by ... the 
investigation authorities, the prosecution authorities, the courts ... for unlawful 

(1) pre-trial detention if [the detention order] has been set aside for lack of lawful 
grounds" 

T h e r e p o r t e d case- law u n d e r sect ion 2(1) of t he Act is scan t . However , 
all j u d g m e n t s in which S t a t e liability was found to ar ise u n d e r this 
provision r e l a t e d specifically to p re - t r i a l d e t e n t i o n u n d e r Art ic le 152 of 
the C C P , not house a r r e s t u n d e r Art ic le 151 of t he C C P or any o t h e r 
form of depr iva t ion of l iber ty o r d e r e d in the con tex t of c r imina l pro
ceed ings (реш. № 859/2001 г. от 10 септември 2001 г. г.д. N" 2017/2000 
г. на ВКС, реш. № 978/2001 г. от 10 юли 2001 г. по г.д. N" 1036/2001 г. на 
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BKC). T h e r e p o r t e d case- law also sugges t s t h a t the t e r m s "un lawfu l" a n d 
"lack of lawful g r o u n d s " refer to unlawfulness u n d e r d o m e s t i c law. 

58. By sect ion 2(2) of the Act , in ce r t a in c i r c u m s t a n c e s a c la im may 
be b r o u g h t for d a m a g e occasioned by the "unlawful b r ing ing of c r imina l 
c h a r g e s " . Such a c la im m a y be b r o u g h t only w h e r e t he accused pe r son has 
b e e n a c q u i t t e d by a cour t or t he c r imina l p roceed ings have b e e n dis
con t i nued by a cour t or by the p rosecu t ion a u t h o r i t i e s on t he g r o u n d tha t 
t he accused pe r son was not t he p e r p e t r a t o r , t ha t the facts did not 
cons t i t u t e a c r imina l offence or t h a t t he c r imina l p roceed ings were 
i n s t i t u t e d af ter the expiry of t he re levan t l imi ta t ion per iod or desp i t e a 
r e l evan t a m n e s t y . 

59. P e r s o n s s eek ing r ed res s for d a m a g e occasioned by decis ions of the 
inves t iga t ing and p r o s e c u t i n g a u t h o r i t i e s or the cour t s in c i r c u m s t a n c e s 
falling wi th in t he scope of the Act have no c la im u n d e r g e n e r a l to r t law 
as the Act is a lex specialis and exc ludes t he appl ica t ion of the gene ra l 
r eg ime (sect ion 8(1) of the Act; pern. N" 1370/1992 г. om 16 denemepu 
1992 2., no z.d. N" 1181/1992 z. mi BC TV z.d.). T h e G o v e r n m e n t have not 
re fe r red to any successful claim u n d e r g e n e r a l tor t law in connec t ion wi th 
unlawful house a r r e s t . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F ARTICLE 5 § 3 O F T H E C O N V E N T I O N 

60. T h e app l ican t compla ined t h a t his house a r r e s t , which had been 
o r d e r e d by an inves t iga tor , had en ta i l ed a b reach of Art ic le 5 § 3 of t he 
Conven t ion , the re levan t pa r t of which r eads : 

"Everyone arrested or detained in accordance with the provisions of paragraph 1 (c) 
of this Article shall be brought promptly before a judge or other officer authorised by law 
to exercise judicial power ..." 

6 1 . Re fe r r ing Assenov and Others v. Bulgaria ( j udgmen t of 28 O c t o b e r 
1998, Reports of Judgments and Decisions 1998-VIII) and Nikolova (cited 
above) , t he app l i can t m a i n t a i n e d t h a t t h e inves t iga tor who had p laced 
him u n d e r house a r r e s t could not be cons ide red a " j udge" or " o t h e r 
officer a u t h o r i s e d by law to exercise jud ic ia l power" . 

62. T h e G o v e r n m e n t did not c o m m e n t on this compla in t . 
63 . In previous j u d g m e n t s which concerned the sys tem of d e t e n t i o n 

p e n d i n g t r ia l as it exis ted in Bulgar ia unt i l 1 J a n u a r y 2000, the C o u r t has 
found t h a t n e i t h e r inves t iga tors before whom accused persons were 
b r o u g h t , nor p rosecu to rs who approved d e t e n t i o n o rde r s could be con
s idered to be "officer [s] a u t h o r i s e d by law to exercise jud ic ia l power" 
wi th in the m e a n i n g of Art icle 5 § 3 of the Conven t ion (see Assenov and 
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Others, c i ted above, pp . 3298-99, §§ 144-50; Nikolova, c i ted above, §§ 49-53; 
and Shishkov v. Bulgaria, no. 38822/97, §§ 5 2 - 5 4 , 9 J a n u a r y 2003). 

64. T h e p re sen t case does not conce rn d e t e n t i o n p e n d i n g t r ia l , but 
house a r r e s t . Neve r the l e s s , t he C o u r t finds no m a t e r i a l difference wi th 
the cases cited above. It has not b e e n d i s p u t e d by the p a r t i e s t h a t the 
app l i can t ' s house a r r e s t c o n s t i t u t e d depr iva t ion of l iber ty wi th in the 
m e a n i n g of Art ic le 5 (see p a r a g r a p h 52 above, a n d also N.C. v. Italy, 
no. 24952/94, § 33 , 11 J a n u a r y 2001) . T h e r e f o r e , in acco rdance wi th 
p a r a g r a p h 3 of t h a t Ar t ic le , he was en t i t l ed to be b r o u g h t p r o m p t l y 
before a j u d g e or o t h e r officer a u t h o r i s e d by law to exerc ise jud ic ia l 
power . T h e inves t iga tor who o rde red the app l i can t ' s house a r r e s t (see 
p a r a g r a p h 46 above) c a n n o t be cons ide red such an officer as he was not 
sufficiently i n d e p e n d e n t a n d i m p a r t i a l for t he pu rposes of Ar t ic le 5 § 3, in 
view of t he p rac t ica l role he played in the p rosecu t ion . T h e C o u r t refers to 
its analysis of t he re levan t domes t i c law c o n t a i n e d in Nikolova (cited above, 
§ § 5 0 - 5 1 ) . 

65. It follows tha t t h e r e has b e e n an in f r ingemen t of t he app l i can t ' s 
r ight to be b r o u g h t before a j u d g e or o t h e r officer a u t h o r i s e d by law 
to exerc ise jud ic ia l power wi th in the m e a n i n g of Art ic le 5 § 3 of the 
Conven t ion . 

II. A L L E G E D V I O L A T I O N O F A R T I C L E 5 § 4 O F T H E C O N V E N T I O N 

66. T h e app l i can t compla ined t h a t , c o n t r a r y to Art ic le 5 § 4 of the 
C o n v e n t i o n , he had not had an o p p o r t u n i t y to t ake p roceed ings by which 
the lawfulness of his house a r r e s t could be dec ided . Art ic le 5 § 4 r e a d s as 
follows: 

"Everyone who is deprived of his liberty by arrest or detention shall be entitled to take 
proceedings by which the lawfulness of his detention shall be decided speedily by a court 
and his release ordered if the detention is not lawful." 

67. T h e G o v e r n m e n t ra ised a p r e l i m i n a r y object ion of failure to 
e x h a u s t d o m e s t i c r e m e d i e s . T h e y a r g u e d t h a t accord ing to t he Bulgar ian 
C o n s t i t u t i o n , i n t e r n a t i o n a l t r e a t i e s , inc lud ing the C o n v e n t i o n , were par t 
of d o m e s t i c law a n d took pr ior i ty over t h e provisions of d o m e s t i c law 
which wen t aga ins t t h e m . Increas ingly , t he Bu lga r i an cour t s re l ied on the 
C o n v e n t i o n in dec id ing the cases before t h e m . As an e x a m p l e , t he Govern
m e n t c i ted decision no. 1 of 1997 of t he Assembly of C r i m i n a l Divisions of 
t he S u p r e m e C o u r t of Cas sa t i on , in which it had dec ided to refer a 
provision of the C C P to the C o n s t i t u t i o n a l C o u r t , cons ide r ing t h a t it was 
con t r a ry to Art ic le 5 of the Conven t ion . Given these facts, t he appl ican t 
could have appl ied to a cour t , re lying d i rec t ly on the Conven t ion . T h e 
cour t would have been obl iged, by v i r tue of t he Conven t i on itself, to 
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e x a m i n e a n d rule on his appl ica t ion for r e l ease . Moreove r , while t he C C P 
was s i lent on the i ssue , t h e r e was no express p rohib i t ion of jud ic ia l review 
of house a r r e s t . 

68. T h e app l i can t rep l ied t h a t a t t he re levan t t i m e the C C P did not 
con ta in a p r o c e d u r e w h e r e b y a person could cha l l enge his or he r house 
a r r e s t before a cour t . T h e na t iona l cour t s could not be expec t ed to 
" p r o d u c e " and apply a non-ex i s t en t p r o c e d u r e to conform to the r e q u i r e 
m e n t s of Art ic le 5 § 4 of the Conven t i on . It was t r u e t h a t t he Conven t i on 
was p a r t of the d o m e s t i c law of Bulgar ia , bu t t h a t did not m a k e an 
appl ica t ion based d i rec t ly on Art ic le 5 § 4 a n effective d o m e s t i c r e m e d y . 

69. In its admiss ib i l i ty decis ion of 19 J u n e 2003, t he C o u r t no ted t h a t 
t he ques t i on of e x h a u s t i o n of d o m e s t i c r e m e d i e s was so closely r e l a t ed to 
t he m e r i t s of t he compla in t t h a t it could not be d e t a c h e d from t h e m . 
Accordingly, the C o u r t will e x a m i n e t he G o v e r n m e n t ' s p r e l im ina ry ob
j e c t i o n in t he con tex t of t he m e r i t s of t h e app l i can t ' s compla in t . 

70. It has not b e e n d i spu t ed t h a t the app l i can t ' s house a r r e s t 
c o n s t i t u t e d dep r iva t ion of l iber ty wi th in the m e a n i n g of Art ic le 5 § 4 (see 
p a r a g r a p h 52 above, and a lsoN.C. v. Italy, c i ted above, § 33) . T h e appl ican t 
was the re fo re en t i t l ed to t he g u a r a n t e e s of t h a t provision. 

71. T h e C o u r t r e i t e r a t e s tha t the r e m e d y r e q u i r e d by Ar t ic le 5 § 4 
m u s t be of a judicial n a t u r e , which impl ies t h a t the pe r son conce rned 
should have access to a cour t and the o p p o r t u n i t y to be h e a r d e i t he r in 
pe r son or, w h e r e necessary , t h r o u g h some form of r e p r e s e n t a t i o n , failing 
which he will not have been afforded the f u n d a m e n t a l g u a r a n t e e s of 
p r o c e d u r e appl ied in m a t t e r s of depr iva t ion of l iber ty (see Winterwerp 
v. the Netherlands, j u d g m e n t of 24 O c t o b e r 1979, Ser ies A no. 33 , p . 24, 
§ 60). T h e C o u r t f u r the r notes t h a t t he ex i s tence of a r e m e d y mus t be 
sufficiently ce r t a in , not only in theo ry but also in p rac t i ce , failing which it 
will lack the accessibil i ty and effectiveness r e q u i r e d for t h e purposes of 
Art ic le 5 § 4. T h e r e is no r e q u i r e m e n t t h a t r e m e d i e s t h a t a r e n e i t h e r 
a d e q u a t e nor effective should be used (sec Sahk and Others v. Turkey, j u d g 
m e n t of 26 N o v e m b e r 1997,Reports 1997-VII, p . 2625, § 53;Kadem v. Malta, 
no. 55263/00, § 4 1 , 9 J a n u a r y 2003; and , mutatis mutandis, Van Droogenbroeck 
v. Belgium, j u d g m e n t of 24 J u n e 1982, Ser ies A no. 50, p . 30, § 54, De Jong, 
Baljet and Van den Brink v. the Netherlands, j u d g m e n t of 22 May 1984, Ser ies A 
no. 77, p . 19, § 39, a n d Yagci and Sargin v. Turkey, j u d g m e n t of 8 J u n e 1995, 
Ser ies A no. 319-A, p. 17, § 4 2 ) . 

72. T h e C o u r t no tes t h a t t he C o n v e n t i o n is indeed inco rpora t ed in 
Bu lga r i an law a n d is d i rec t ly appl icable in Bu lga r i a (see p a r a g r a p h 56 
above) . However , it also no tes t h a t at the re levan t t i m e the B u l g a r i a n 
C C P did not provide for jud ic ia l review of house a r r e s t (see p a r a g r a p h 54 
above) a n d t h a t t h e r e is no o t h e r provision of d o m e s t i c law which 
es tab l i shes a p r o c e d u r e whe reby a pe r son can apply to a cour t t o review 
the lawfulness of his or he r house a r r e s t . In t he se c i r c u m s t a n c e s , it is not 
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en t i re ly c lear w h e t h e r a r e m e d y satisfying the r e q u i r e m e n t s of Art ic le 5 § 4 
exis ts in theory . 

73. However , the C o u r t does not cons ider i tself to be r e q u i r e d to de t e r 
mine this ques t ion of B u l g a r i a n law. It notes t h a t t he G o v e r n m e n t have 
not furnished any e x a m p l e of a jud ic ia l decis ion in which a pe r son placed 
u n d e r house a r r e s t has successfully rel ied on Ar t ic le 5 § 4 to apply to a 
cour t for his or her re lease . T h e G o v e r n m e n t re l ied only on a decis ion of 
t he Assembly of C r i m i n a l Divisions of t he S u p r e m e C o u r t of C a s s a t i o n to 
refer the provisions of the C C P govern ing pre- t r ia l d e t e n t i o n to the 
C o n s t i t u t i o n a l C o u r t as be ing c o n t r a r y to Art ic le 5 of t he Conven t ion 
(see p a r a g r a p h s 56 and 67 above) . T h e C o u r t does not cons ider tha t this 
decision r e p r e s e n t s a p r e c e d e n t ind ica t ing tha t a person p laced u n d e r 
house a r r e s t could successfully apply to a cour t for his or he r re lease , 
re lying solely on Ar t ic le 5 § 4. 

Th i s lack of p r e c e d e n t ind ica tes t he u n c e r t a i n t y of this r e m e d y in 
p rac t i ce (see Sakik and Others, c i ted above, p . 2625, § 53) . F u r t h e r m o r e , 
the C o u r t no tes t h a t it is unc l ea r - and the G o v e r n m e n t have not ex
p la ined - which would have been the c o m p e t e n t cour t , w h a t p r o c e d u r e it 
would have had to follow, and on the basis of wha t c r i t e r i a it would have 
had to t ake its decision. 

74. In conclusion, t he C o u r t d i smisses t he G o v e r n m e n t ' s p re l imina ry 
object ion in respec t of Ar t ic le 5 § 4 a n d holds t h a t t h e r e has b e e n a viola
t ion of t h a t provision. 

III. ALLEGED VIOLATION O F ARTICLE 5 § 5 O F T H E C O N V E N T I O N 

75. T h e appl ican t compla ined u n d e r Art ic le 5 § 5 of the Conven t i on 
t h a t he h a d no enforceable r ight to c o m p e n s a t i o n in respec t of the 
a l leged b r e a c h e s of the p r eced ing p a r a g r a p h s of Art ic le 5. 

Art ic le 5 § 5 provides : 

"Everyone who has been the victim of arrest or detention in contravention of the 
provisions of this Article shall have an enforceable right to compensation." 

76. T h e appl icant s u b m i t t e d t h a t u n d e r B u l g a r i a n law it was not 
possible to ob ta in c o m p e n s a t i o n for depr iva t ion of l iber ty which had 
v io la ted t he Conven t ion but had b e e n effected in accordance wi th the 
r e q u i r e m e n t s of the C C P , which h a d b e e n the case wi th his house a r r e s t . 
H e also s u b m i t t e d t h a t t he S t a t e Responsibi l i ty for D a m a g e Act spoke 
only of p re - t r i a l d e t e n t i o n , which t e r m re fe r red to a specific kind of 
depr iva t ion of l iberty. As house a r r e s t was a different kind of depr iva t ion 
of l iberty, it did not fall wi th in t he a m b i t of t h e Act . 

77. T h e G o v e r n m e n t did not c o m m e n t on this compla in t . 
78. T h e C o u r t r e i t e r a t e s t h a t Art ic le 5 § 5 is compl ied wi th w h e r e it is 

possible to apply for c o m p e n s a t i o n in respec t of a dep r iva t ion of l iberty 
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effected in condi t ions c o n t r a r y to p a r a g r a p h s 1, 2, 3 or 4 (see Wassink v. the 
Netherlands, j u d g m e n t of 27 S e p t e m b e r 1990, Ser ies A no. 185-A, p . 14, 
§ 38) . T h e r ight to c o m p e n s a t i o n set forth in p a r a g r a p h 5 the re fo re p re 
supposes t h a t a violat ion of one of t he p r e c e d i n g p a r a g r a p h s of Art ic le 5 
h a s been es tab l i shed , e i t h e r by a d o m e s t i c a u t h o r i t y or by the C o u r t . 

79. In this connec t ion , the C o u r t no tes t h a t in t he p r e s e n t case it has 
found t h a t the app l i can t ' s r ight to be b r o u g h t p r o m p t l y before a j u d g e or 
o t h e r officer a u t h o r i s e d by law to exerc ise jud ic ia l power , as well as his 
r ight to t ake p roceed ings w h e r e b y the lawfulness of his house a r r e s t 
could be dec ided by a cour t were infr inged (see p a r a g r a p h s 65 a n d 74 
above) . It follows t h a t Ar t ic le 5 § 5 of t h e C o n v e n t i o n is app l icab le . T h e 
C o u r t m u s t the re fore es tabl i sh w h e t h e r or not Bu lga r i an law afforded the 
app l ican t an enforceable r ight to c o m p e n s a t i o n for t he b r e a c h e s of 
Art ic le 5 in his case . 

80. By sect ion 2(1) of the S t a t e Responsib i l i ty for D a m a g e Act , only 
pe r sons who have b e e n placed in "pre - t r i a l d e t e n t i o n " m a y seek 
c o m p e n s a t i o n , and only if t he d e t e n t i o n o r d e r has been set as ide "for lack 
of lawful g r o u n d s " , t he l a t t e r express ion a p p a r e n t l y r e fe r r ing to unlaw
fulness u n d e r d o m e s t i c law (see p a r a g r a p h 57 above) . In the p re sen t 
case , t he appl ican t was not in p re - t r i a l d e t e n t i o n ; his dep r iva t ion of 
l iber ty cons is ted of house a r r e s t . Moreover , t h e r e is n o t h i n g to indicate-
t h a t this house a r r e s t was unlawful u n d e r d o m e s t i c law. T h e r e f o r e , the 
app l i can t had no r ight to c o m p e n s a t i o n u n d e r sect ion 2(1) of the S t a t e 
Responsib i l i ty for D a m a g e Act . Nor does sec t ion 2(2) of t h e Act apply 
(see p a r a g r a p h 58 above) . 

It follows t h a t in the app l i can t ' s case t he S t a t e Respons ib i l i ty for 
D a m a g e Act does not provide for an enforceable r ight to c o m p e n s a t i o n 
for his depr iva t ion of l iber ty in b r e a c h of Art ic le 5 §§ 3 and 4. 

8 1 . F u r t h e r m o r e , it does not a p p e a r t h a t such a r ight is secured u n d e r 
any o t h e r provision of B u l g a r i a n law (see p a r a g r a p h 59 above) . 

82. T h e C o u r t t h u s finds t h a t B u l g a r i a n law did not afford the 
app l ican t an enforceable r ight to c o m p e n s a t i o n , as r e q u i r e d by Art ic le 5 
§ 5 of t he Conven t ion . 

T h e r e has t he re fo re b e e n a violat ion of t h a t provision. 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has b e e n a violat ion of Art ic le 5 § 3 of t h e Conven t ion ; 

2. Dismisses t he G o v e r n m e n t ' s p r e l i m i n a r y object ion in respec t of the 
app l i can t ' s compla in t u n d e r Art ic le 5 § 4 of t h e C o n v e n t i o n and holds 
t h a t t h e r e has b e e n a violat ion o f t h a t provision; 
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3. Holds t ha t t h e r e has been a viola t ion of Ar t ic le 5 § 5 of t he Conven t ion ; 

D o n e in Engl ish , a n d notified in wr i t ing on 8 J u l y 2004, p u r s u a n t to 
Ru le 77 §§ 2 and 3 of the Rules of C o u r t . 

S a n t i a g o QUESADA 
D e p u t y R e g i s t r a r 

Chr i s tos ROZAKIS 
P re s iden t 
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SOMMAIRE1 

Assignation à résidence ordonnée par un magistrat instructeur 

Article 5 § 3 

fuge ou autre magistrat habilité par la loi à exercer des fonctions judiciaires - Assignation 
à résidence ordonnée par un magistrat instructeur - Privation de liberté - Indépendance et 
impartialité du magistrat ordonnant la détention - Rôle du magistrat instructeur lors des 
poursuites 

Article 5 § 4 

Contrôle de la légalité de la détention - Absence de contrôle juridictionnel de la légalité 

de l'assignation à résidence - Incorporation de la Convention - Absence de jurisprudence 

démontrant l'effectivité d'un recours fondé sur la Convention 

* 
* * 

Le 3 juin 1997, le requérant fut assigné à résidence par un magistrat instructeur. 
Sa demande de libération sous caution fut rejetée par le parquet de district et il fut 
successivement débouté de ses appels par le parquet régional, le parquet général 
et le chef de la chambre de l'instruction du parquet général. En novembre 1997, le 
parquet de district rejeta une nouvelle demande de libération. Le requérant fut 
libéré sous caution en décembre 1997. 

1. Article 5 § 3 : dans de précédents arrêts concernant la détention provisoire, la 
Cour a jugé que ni les magistrats instructeurs devant lesquels les accusés avaient 
été traduits ni les procureurs qui avaient approuvé les ordonnances de mise en 
détention ne pouvaient passer pour des magistrats «habilité[s] par la loi à 
exercer des fonctions judiciaires » aux fins de l'article 5 § 3. Bien que la présente 
affaire porte sur une assignation à résidence, elle ne renferme aucune différence 
significative car il ne prête pas à controverse que l'assignation à résidence 
constitue une privation de liberté au sens de l'article 5. Le magistrat instructeur 
qui a ordonné l'assignation à résidence ne saurait passer pour un magistrat habi
lité par la loi à exercer des fonctions judiciaires car il n'était pas suffisamment 
indépendant et impartial en raison du rôle qu'il a joué en pratique lors des pour
suites. 

Conclusion : violation (unanimité). 

2. Article 5 § 4 : à l'époque des faits, le code de procédure pénale ne prévoyait pas 
de contrôle juridictionnel de l'assignation à résidence et on ne saurait dire claire-

1. Rédigé par le greffe, Il ne lie pas la Cour. 
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ment s'il existait en théorie un recours satisfaisant aux exigences de l'article 5 § 4. 
Toutefois, il n'y a pas lieu de trancher cette question. Bien que la Convention soit 
incorporée au droit bulgare, le Gouvernement n'a fourni aucun exemple de déci
sion judiciaire montrant qu'une personne assignée à résidence aurait réussi à 
saisir un tribunal d'une demande de libération en se prévalant de l'article 5 § 4. 
Cela est révélateur de l'incertitude que présente ce recours en pratique. 
Conclusion : violation (unanimité). 

3. Article 5 § 5: selon la loi sur la responsabilité de l'Etat à raison de dommages, 
les personnes placées en «détention provisoire» peuvent demander réparation si 
l'ordonnance de mise en détention a été annulée «pour absence de motifs légaux». 
Or le requérant avait été l'objet d'une assignation à résidence et rien ne montre 
que cette mesure était illégale en droit interne. En conséquence, il ne jouissait 
d'aucun droit à réparation. Par ailleurs, il n'apparaît pas qu'un tel droit soit 
prévu par une autre disposition de la législation bulgare. 
Conclusion : violation (unanimité). 
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En l'affaire Vachev c. Bulgarie, 
La C o u r e u r o p é e n n e des Droi t s de l ' H o m m e ( p r e m i è r e sec t ion) , 

s i égean t en u n e c h a m b r e composée d e : 

M. C L . ROZAKIS,président, 

M""'s F. TULKENS, 

N . VAJIC, 

S. BOTOUCHAROVA, 

M M . A. KOVLER, 

V . ZAGREBELSKY, 

K . HA]\YEV, juges, 

et de M. S. QUESADA, greffier adjoint de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil le 17 j u i n 2004, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d a t e : 

(...) 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

8. Le r e q u é r a n t est né en 1941 et rés ide à T e t e v e n . Il é ta i t d i r e c t e u r 

g é n é r a l de l ' en t r ep r i se d 'E t a t E l p r o m - E M T , con t r e laquel le fut ouve r t e en 

1997 une p r o c é d u r e de faillite. 

A. Les poursuites pénales dirigées contre le requérant 

9. Le 14 ma i 1997, le p a r q u e t du dis t r ic t de T e t e v e n («le p a r q u e t de 

T e t e v e n » ) ouvrit des pour su i t e s p é n a l e s con t r e le r e q u é r a n t , le d i r e c t e u r 

adjoint d ' E l p r o m - E M T et un sa la r i é de c e t t e e n t r e p r i s e . 

(...) 

45. Le 26 février 2003, le r e q u é r a n t ayan t pla idé coupab le , il parvint à 

un accord avec les a u t o r i t é s de p o u r s u i t e . Il s e m b l e r a i t qu ' i l ait é té décidé 

peu ap rè s de clore les pou r su i t e s . 

B. L'assignation du requérant à résidence 

46. Le 3 j u i n 1997, le r e q u é r a n t fut ass igné à rés idence pa r un 

m a g i s t r a t i n s t r u c t e u r qu i l 'avait p e r s o n n e l l e m e n t r e n c o n t r é et i n t e r rogé . 

47. Le 12 j u i n 1997, le r e q u é r a n t saisit d ' une d e m a n d e de l ibéra t ion 

sous cau t ion le p a r q u e t de T e t e v e n , qu i le d é b o u t a le 16 j u i n 1997. Il 

i n t e r j e t a ensu i t e appe l success ivement devan t le p a r q u e t rég iona l de 

Lovech, le p a r q u e t g é n é r a l et le chef de la c h a m b r e de l ' ins t ruc t ion du 
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p a r q u e t g éné ra l , qui r e j e t è r en t ses r ecours le 8 ju i l l e t , le 3 s e p t e m b r e et le 

31 oc tobre 1997 r e s p e c t i v e m e n t . 

48. E n t r e - t e m p s , les 7 aoû t et 2 s e p t e m b r e 1997, le p a r q u e t de T e t e v e n 

avait re je té deux d e m a n d e s q u e le r e q u é r a n t avait fo rmées en vue d ' ê t r e 

au to r i sé à q u i t t e r son domici le p e n d a n t une j o u r n é e . Le p a r q u e t refusa le 

29 oc tobre 1997 d ' accéder à une a u t r e r e q u ê t e s imi la i re de l ' in té ressé puis 

l ' au tor i sa le 12 n o v e m b r e 1997 à q u i t t e r son domici le p o u r u n e j o u r n é e . 

49. Le 19 n o v e m b r e 1997, le p a r q u e t de T e t e v e n r e j e t a une nouvel le 

d e m a n d e de l ibéra t ion p r é s e n t é e pa r le r e q u é r a n t . 

50. Le 4 d é c e m b r e 1997, l ' in té ressé sollicita u n e nouvel le fois sa l ibéra

t ion sous cau t ion . Le 16 d é c e m b r e 1997, le p a r q u e t de T e t e v e n accueil l i t 

c e t t e d e m a n d e e t fixa le m o n t a n t de la cau t ion à 3 000 000 de levs bu lga res . 

En d é c e m b r e 1997, à une d a t e non préc isée , le r e q u é r a n t paya la cau t ion 

et l ' ass ignat ion à r é s idence fut levée. 

II. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

A. L'assignation à résidence 

51 . Selon l 'ar t ic le 146 du code de p r o c é d u r e péna le ( C P P ) , il y a lieu de 

p r e n d r e con t r e t ou t e p e r s o n n e accusée d 'avoir c o m m i s u n e infract ion 

déc l enchan t l 'act ion pub l ique u n e m e s u r e - p a r e x e m p l e , l ' ass ignat ion à 

rés idence — des t i née à a s s u r e r sa c o m p a r u t i o n devan t l ' au to r i t é compé

t e n t e . 

52. L 'ar t ic le 151 C P P , d a n s sa vers ion en v igueur à l ' époque des faits, 

définissai t a insi l ' ass ignat ion à rés idence : 

«L'assignation à résidence consiste à interdire à l'accusé de quit ter son domicile sans 

l'autorisation des autorités compétentes. » 

D a n s sa décis ion i n t e r p r é t a t i v e n" 10/1992 (peut. N" 10 от 27 юли 1992 
г. по конституционно дело N" 13 от 1992 г., обн., ДВ брой 63 от 
4 август 1992 г.), la C o u r cons t i tu t ionne l l e a déc la ré : 

« (...) [L]'assignation à résidence constitue aussi une (orme de détention et [représente] 

une atteinte à la sûreté [de la personne].» 

53 . A l ' époque des faits et j u s q u ' a u 1" j a n v i e r 2000, l ' ass ignat ion à 

rés idence pouvai t ê t r e o r d o n n é e lors de la phase d ' i n s t ruc t ion d ' u n e procé

d u r e péna le p a r un m a g i s t r a t i n s t r u c t e u r ou un p r o c u r e u r . Ces d e r n i e r s 

n ' é t a i e n t pas t e n u s d ' i n t e r r o g e r l 'accusé en p e r s o n n e avan t d ' o r d o n n e r 

l ' ass igna t ion à rés idence . Le rôle des m a g i s t r a t s i n s t r u c t e u r s et procu

r eu r s en droi t bu lga re est r é s u m é aux p a r a g r a p h e s 25 à 29 de l ' a r rê t 

r e n d u pa r la C o u r en l 'affaire Nikolova c. Bulgarie ( [ G C ] , n" 31195/96, 

C E D H 1999-11). 
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54. A l ' époque cons idé rée , le C P P ne prévoyai t pas de con t rô le j u r i 
d ic t ionnel de l ' ass ignat ion à rés idence . Ainsi , la seule possibi l i té d 'ob ten i r 
sa l ibéra t ion pour u n e p e r s o n n e faisant l 'objet d ' u n e tel le m e s u r e é ta i t 
de s ' ad resse r à un p r o c u r e u r . Si celui-ci refusai t d ' a cco rde r la l ibéra t ion , 
la p e r s o n n e pouvai t sais ir un p r o c u r e u r plus élevé d a n s la h i é ra rch ie 
(ar t ic les 181 et 182 C P P ) . 

55 . Le C P P , don t u n e vers ion a m e n d é e est e n t r é e en v igueur le 
Г 1 j a n v i e r 2000, prévoit d é s o r m a i s au nouveau p a r a g r a p h e 2 de 

l 'ar t icle 151 un cont rô le j u r id i c t i onne l comple t de l ' ass ignat ion à rési

dence , au m o m e n t du p rononcé de ce t t e m e s u r e et u l t é r i e u r e m e n t . 

B. La d é c i s i o n n° 1 d e 1997 d e l ' a s s e m b l é e d e s c h a m b r e s 

c r i m i n e l l e s d e la C o u r d e c a s s a t i o n 

56. Le 21 m a r s 1997, l ' a ssemblée des c h a m b r e s c r imine l les de la C o u r 

de cassa t ion déc ida d ' invi te r la C o u r cons t i t u t ionne l l e à s t a t u e r sur la 

compa t ib i l i t é de l 'ar t icle 152 C P P , rég issan t la d é t e n t i o n provisoi re , avec 

n o t a m m e n t l 'ar t icle 5 de la Conven t ion . Elle cons idéra i t q u e la Conven

t ion é ta i t incorporée au droi t bu lga re en ve r tu de l 'ar t icle 5 § 4 de la 

C o n s t i t u t i o n et q u e tou tes les disposi t ions de loi deva ien t donc ê t r e 

conformes à ce t r a i t é . Elle déc la ra auss i q u e , lorsqu ' i ls s t a t u a i e n t sur les 

affaires qui leur é t a i en t soumises , les t r i b u n a u x bu lga re s deva ien t teni r 

c o m p t e de la j u r i s p r u d e n c e de la C o u r e u r o p é e n n e des Dro i t s de 

l ' H o m m e (опред. № 1 от 21 март 1997 г. по н.д. N" 1/1997 г. на ОСНК 
на ВКС). 

C. La loi sur la r e s p o n s a b i l i t é d e l'Etat à r a i s o n d e d o m m a g e s 

57. L 'a r t ic le 2 de la loi de 1988 sur la r esponsab i l i t é de l 'E ta t à raison 
de d o m m a g e s (Закон за отговорноетта на дьржавата за вреди, 
причинени на граждани) d ispose, en ses passages p e r t i n e n t s : 

« L'Etat est réputé responsable des dommages causés aux [particuliers] par les services 

(...) d'instruction et de poursuite et les tribunaux lorsque ceux-ci ont illégalement 

ordonné : 

1. une mise en détention provisoire (...) si [l'ordonnance y relative] a été annulée pour 

absence de motifs légaux» 

La j u r i s p r u d e n c e publ iée re la t ive à l 'ar t icle 2 § 1 de la loi est peu 

a b o n d a n t e . Toutefo is , tous les a r r ê t s ayan t conclu que la responsabi l i t é 

de l 'E ta t é ta i t e n g a g é e au t i t r e de ce t t e d ispos i t ion se r a p p o r t a i e n t à la 

d é t e n t i o n provisoire au sens de l 'ar t icle 152 C P P , et non à l ' ass ignat ion à 

rés idence p révue à l 'ar t icle 151 C P P ou à t ou t e a u t r e forme de pr iva t ion de 

l iber té o r d o n n é e d a n s le cad re d 'une p r o c é d u r e p é n a l e (peut. N" 859/2001 
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г. от 10 септември 2001 г. г.д. № 2017/2000 г. на ВКС, реш. № 978/2001 
г. от 10 юли 2001 г. по г.д. N" ¡036/2001 г. на ВКС). La j u r i s p r u d e n c e 
publ iée d o n n e auss i à p e n s e r q u e les t e r m e s « i l l é g a l e m e n t » et « a b s e n c e 

de motifs l é g a u x » renvoient à l ' i l légali té au r e g a r d du droi t i n t e r n e . 

58. D ' a p r è s l 'ar t ic le 2 § 2 de la loi, u n e r é c l a m a t i o n peu t clans c e r t a i n e s 

c i r cons tances ê t r e soumise à ra ison d ' un pré judice p rovoqué p a r « d e s 

accusa t ions péna le s po r t ées i l l é g a l e m e n t » . Pare i l le d e m a n d e ne peu t 

ê t r e p r é s e n t é e q u ' e n cas d ' a c q u i t t e m e n t de l 'accusé p a r un t r i buna l ou 

de c lô tu re des pou r su i t e s sur décis ion d ' un t r i buna l ou des a u t o r i t é s d e 

pou r su i t e au mot i f que l 'accusé n ' é t a i t pas l ' a u t e u r de l ' infract ion, q u e 

les faits n ' é t a i e n t pas cons t i tu t i f s d ' une infract ion péna le ou q u e la p rocé

d u r e péna le avait é té ouve r t e ap rè s l ' exp i ra t ion du délai de p resc r ip t ion ou 

en dépi t d ' u n e a m n i s t i e . 

59. Les p e r s o n n e s c h e r c h a n t à faire r e d r e s s e r un pré judice décou lan t 

de décis ions des a u t o r i t é s ayan t p rocédé à l ' ins t ruc t ion et aux pou r su i t e s 

ou de décis ions des t r i b u n a u x d a n s des c i rcons tances t o m b a n t d a n s le 

c h a m p d ' app l ica t ion de la loi ne sont pas habi l i tées à i n t e n t e r une ac t ion 

en ve r tu du dro i t g é n é r a l de la r esponsab i l i t é civile car ce t t e loi cons t i t ue 

u n e lexspecialis et exclut l ' appl ica t ion du r é g i m e géné ra l (ar t ic le 8 § 1 de la 

loi ; реш. N" 1370/1992 г. от 16 декември 1992 г., по г.д. N" 1181/1992 г. на 
ВСЛУ г.д.). Le G o u v e r n e m e n t n 'a cité a u c u n e r é c l a m a t i o n p r é s e n t é e avec 

succès en v e r t u du droi t géné ra l de la r esponsab i l i t é civile et p o r t a n t sur 

u n e a s s igna t ion à rés idence i l légale. 

EN D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 3 DE LA 

C O N V E N T I O N 

60. Le r e q u é r a n t a l l ègue q u e son a s s igna t ion à rés idence , o r d o n n é e 

pa r u n m a g i s t r a t i n s t r u c t e u r , a e m p o r t é violat ion de l 'ar t icle 5 § 3 de la 

Conven t ion , don t le pas sage p e r t i n e n t d ispose : 

«Toute personne arrêtée ou détenue, dans les conditions prévues au paragraphe 1 c) 

du présent article, doit être aussitôt t raduite devant un juge ou un autre magistrat 

habilité par la loi à exercer des fonctions judiciaires (...) » 

6 1 . S ' appuyant sur les affaires Assenov et autres c. Bulgarie ( a r r ê t du 

28 oc tobre 1998, Recueil des arrêts et décisions 1998-VIII) et Nikolova ( a r r ê t 

p réc i t é ) , le r e q u é r a n t sout ien t que le m a g i s t r a t i n s t r u c t e u r qui l'a ass igné 

à rés idence ne saura i t passer pour un « j u g e » ou u n « a u t r e m a g i s t r a t habi 

lité p a r la loi à exerce r des fonctions j ud i c i a i r e s» . 

62. Le G o u v e r n e m e n t n ' a pas formulé d 'observa t ions su r ce grief. 

63 . D a n s de p r é c é d e n t s a r r ê t s c o n c e r n a n t le s y s t è m e de d é t e n t i o n 

provisoire tel qu ' i l exis ta i t en Bulgar ie avan t le 1 e r j a n v i e r 2000, la C o u r a 
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j u g é q u e ni les m a g i s t r a t s i n s t r u c t e u r s devan t lesquels les accusés avaient 

é té t r a d u i t s ni les p r o c u r e u r s qui ava ien t a p p r o u v é les o r d o n n a n c e s d e 

mise en d é t e n t i o n ne pouva ien t passe r pour des « m a g i s t r a t [s] habi l i téfs] 

p a r la loi à e x e r c e r des fonct ions jud ic i a i r e s » au sens d e l 'a r t ic le 5 § 3 de la 

Conven t i on ( a r r ê t s Assenov et autres p r éc i t é , pp . 3298-3299, §§ 144-150, 

Nikolova p r éc i t é , §§ 49-53 , et Chichkov c. Bulgarie, n" 38822/97 , §§ 52-54, 

9 janvier 2003) . 

04. La p r é s e n t e affaire ne por te pas sur une d é t e n t i o n provisoire , mais 

sur u n e ass igna t ion à rés idence . C e p e n d a n t , la C o u r t rouve q u e ce t t e cause 

ne r e n f e r m e a u c u n e différence significative avec les affaires p réc i t ées . Il n e 

p r ê t e pas à con t roverse e n t r e les pa r t i e s q u e l ' ass ignat ion du r e q u é r a n t à 

rés idence cons t i tua i t u n e pr ivat ion de l iber té au sens de l 'art icle 5 (voir le 

p a r a g r a p h e 52 ci-dessus et l ' a r rê t N.C. c. Italie, n" 24952/94, § 33, 11 janv ie r 

2001 ). C 'es t pourquo i , en ve r tu du p a r a g r a p h e 3 de cet a r t ic le , le r e q u é r a n t 

é tai t en droi t d ' ê t r e auss i tô t t r adu i t devant un juge ou un a u t r e mag i s t r a t 

habi l i té p a r la loi à exerce r des fonctions judicia i res . Le m a g i s t r a t ins t ruc

t eu r qu i l'a ass igné à rés idence ( p a r a g r a p h e 46 ci-dessus) ne sau ra i t passer 

pour un m a g i s t r a t ainsi habi l i té car il n ' é t a i t pas su f f i samment indépen

dan t et impar t i a l aux fins de l 'art icle 5 § 3 en ra ison du rôle qu' i l a j oué 

en p r a t i q u e lors des pour su i t e s . La C o u r renvoie à cet é g a r d à l 'analyse de 

la législat ion in t e rne p e r t i n e n t e à laquel le elle s'est livrée d a n s l 'arrêt 

Nikolova (p réc i té , §§ 50-51). 

65. Il s ' ensui t qu ' i l y a eu a t t e i n t e au droi t du r e q u é r a n t d ' ê t r e aussi tôt 

t r adu i t devan t un j u g e ou un a u t r e m a g i s t r a t habi l i té pa r la loi à exerce r 

des fonctions j ud i c i a i r e s au sens de l 'ar t icle 5 § 3 de la Conven t i on . 

II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 4 DE LA 

C O N V E N T I O N 

66. Le r e q u é r a n t a l lègue q u e , c o n t r a i r e m e n t à ce q u e prévoi t l 'art icle 5 

§ 4 de la C o n v e n t i o n , il n ' a pas eu la possibi l i té d ' i n t r o d u i r e un recours 

devan t un t r i buna l afin q u e celui-ci s t a t u e sur la légal i té de son ass igna

t ion à r é s idence . C e t t e d ispos i t ion est ainsi l ibellée : 

«Toute personne privée de sa liberté par arrestation ou détention a le droit d'intro

duire un recours devant un tribunal, afin qu'il s tatue à bref délai sur la légalité de sa 

détention et ordonne sa libération si la détention est illégale.» 

67. Le G o u v e r n e m e n t excipe à t i t r e p r é l i m i n a i r e du n o n - é p u i s e m e n t 

des voies de recours i n t e r n e s . Il sou t i en t q u e , selon la C o n s t i t u t i o n 

bu lga re , les t r a i t é s i n t e r n a t i o n a u x , au n o m b r e d e s q u e l s la Conven t ion , 

font p a r t i e d u dro i t i n t e r n e et l ' e m p o r t e n t s u r les d ispos i t ions d u droi t 

na t iona l qui l eu r sont con t r a i r e s . De plus en plus souven t , les t r i b u n a u x 

bu lga re s s ' appu ien t sur la C o n v e n t i o n p o u r t r a n c h e r les affaires dont ils 

sont appe lé s à c o n n a î t r e . Le G o u v e r n e m e n t cite pa r e x e m p l e la décision 
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n" 1 r e n d u e en 1997 pa r l ' a ssemblée des c h a m b r e s c r imine l les de la C o u r 

d e cassa t ion , où celle-ci a résolu de s o u m e t t r e une disposi t ion du C P P à la 

C o u r cons t i t u t i onne l l e au m o t i f q u e ce t e x t e é t a i t c o n t r a i r e à l 'ar t ic le 5 de 

la C o n v e n t i o n . D a n s ces condi t ions , le r e q u é r a n t a u r a i t pu saisir un 

t r i buna l en invoquan t d i r e c t e m e n t la Conven t i on . Le t r i buna l a u r a i t é té 

t e n u , en ve r tu d e la Conven t i on e l l e - m ê m e , d ' e x a m i n e r sa d e m a n d e de 

l ibéra t ion et de s t a t u e r à son sujet . De plus , si le C P P est m u e t su r la 

q u e s t i o n , il n ' ex is te pas de disposi t ion i n t e r d i s a n t e x p r e s s é m e n t de 

p rocéde r au con t rô le j u r id i c t i onne l d ' u n e a s s igna t ion à rés idence . 

68. Le r e q u é r a n t r ép l ique q u ' à l ' époque des faits le C P P ne prévoyait 

a u c u n e p rocédure p e r m e t t a n t de con te s t e r une ass igna t ion à rés idence 

devan t un t r ibuna l . Les t r i b u n a u x in t e rnes ne sont pas censés « p r o d u i r e » 

et app l ique r u n e p rocédure qu i n 'ex is te pas pour se confo rmer aux 

exigences de l 'art icle 5 § 4 de la Conven t ion . Il est vrai q u e la Conven t ion 

est i n t ég rée au droi t i n t e r n e en Bulgar ie , mais ce n 'es t pas cela qui fait 

d ' u n e r e q u ê t e fondée d i r e c t e m e n t su r l 'ar t icle 5 § 4 u n recours i n t e r n e 

effect if. 

69. D a n s sa décision du 19 j u i n 2003 sur la recevabi l i té , la C o u r a no té 

q u e la ques t i on de l ' épu i semen t des voies de recours i n t e r n e s é ta i t si 

é t r o i t e m e n t liée au fond du griel qu 'e l l e ne sau ra i t en ê t r e dissociée. Dès 

lors, la C o u r e x a m i n e r a l ' except ion p r é l i m i n a i r e du G o u v e r n e m e n t avec le 

fond du gr ief du r e q u é r a n t . 

70. Il ne p r ê t e pas à con t roverse q u e l ' a ss igna t ion à rés idence du r e q u é 

r a n t cons t i t ua i t u n e pr iva t ion de l iber té au sens de l 'ar t icle 5 § 4 (pa ra 

g r a p h e 52 ci-dessus et a r r ê t N.C. c. Italie p réc i t é , § 33) . Le r e q u é r a n t é ta i t 

donc en droi t de bénéficier des g a r a n t i e s p révues pa r ce t t e disposi t ion. 

71 . La C o u r rappe l le q u e le recours exigé par l 'ar t icle 5 § 4 doit ê t r e de 

n a t u r e judic ia i re , ce qui signifie q u e la p e r s o n n e c o n c e r n é e doi t avoir 

accès à u n t r i b u n a l et l 'occasion d ' ê t r e e n t e n d u e e l l e - m ê m e ou , au 

besoin, m o y e n n a n t une c e r t a i n e forme de r e p r é s e n t a t i o n , sans quoi elle 

ne j o u i r a pas des g a r a n t i e s f o n d a m e n t a l e s de p r o c é d u r e app l iquées en 

m a t i è r e de pr iva t ion de l iber té (Winterwerp c. Pays-Bas, a r r ê t du 24 oc tobre 

1979, série A n° 33 , p . 24, § 60). La C o u r note en o u t r e q u ' u n e voie de 

recours doit ex i s t e r avec un d e g r é suffisant de c e r t i t u d e , non s e u l e m e n t 

en théo r i e ma i s auss i en p r a t i q u e , sans quoi lui m a n q u e n t l 'accessibil i té et 

l 'effectivité r equ i ses pa r l 'ar t icle 5 § 4. P a r a i l leurs , il n 'es t n u l l e m e n t 

exigé d 'u t i l i se r des recours qui ne sont ni a d é q u a t s ni effectifs ( a r r ê t s 

Sakxk et autres c. Turquie, 26 n o v e m b r e 1997, Recueil 1997-VII, p. 2625, § 53 ; 

Kadem c. Malte, n" 55263/00, § 4 1 , 9 j a n v i e r 2 0 0 3 ; et , mutatis mutandis, 

Van Droogenbroeck c. Belgique, 24 j u i n 1982, sér ie A n" 50, p . 30, § 54, De Jong, 

Baljet et Van den Brink c. Pays-Bas, 22 m a i 1984, sér ie A n° 77, p . 19, § 39, et 

Yagci et Sargin c. Turquie, 8 juin 1995, sér ie A n° 319-A, p . 17, § 42) . 

72. La C o u r c o n s t a t e q u e la Conven t i on est en effet i n t ég rée d a n s 

le dro i t bu lga re et d i r e c t e m e n t appl icable en Bulga r i e ( p a r a g r a p h e 56 
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c i -dessus) . C e p e n d a n t , elle no t e auss i q u ' à l ' époque des faits le C P P 

bu lga re ne prévoyait pas de con t rô le j u r i d i c t i onne l de l ' ass igna t ion à rési

dence ( p a r a g r a p h e 54 ci-dessus) et q u ' a u c u n e a u t r e d ispos i t ion d u droi t 

i n t e r n e n ' i n s t a u r a i t u n e p r o c é d u r e p e r m e t t a n t de sais ir un t r i buna l pour 

lui d e m a n d e r de s t a t u e r sur la légal i té d ' u n e ass igna t ion à r é s idence . D a n s 

ces condi t ions , on ne sau ra i t d i re c l a i r e m e n t s'il exis ta i t en t héo r i e u n 

recours sa t i s fa isant aux ex igences de l 'a r t ic le 5 § 4. 

73. La C o u r ne s 'es t ime toutefois pas t e n u e de t r a n c h e r ce point de droit 

bu lga re . Elle observe q u e le G o u v e r n e m e n t n ' a fourni a u c u n exemple d e 

décision jud ic ia i re m o n t r a n t q u ' u n e pe r sonne ass ignée à rés idence au ra i t 

réussi à saisir un t r ibuna l d ' une d e m a n d e de l ibéra t ion en se p réva lan t de 

l 'ar t icle 5 § 4. Le G o u v e r n e m e n t a s e u l e m e n t cité à l ' appui de ses d i res une 

décision de l ' assemblée des c h a m b r e s c r iminel les de la C o u r de cassa t ion de 

p o r t e r les disposi t ions du C P P re la t ives à la d é t e n t i o n provisoire devant la 

C o u r cons t i tu t ionne l le au mot i f qu 'e l les é t a i en t con t ra i r e s à l 'ar t icle 5 de la 

Conven t ion ( p a r a g r a p h e s 56 et 67 ci-dessus) . La C o u r ne pense pas que 

ce t t e décision cons t i tue un p r écéden t i nd iquan t q u ' u n e p e r s o n n e ass ignée 

à rés idence peu t avec succès saisir un t r ibuna l d ' une d e m a n d e de l ibérat ion 

en s ' appuyan t sur le seul ar t ic le 5 § 4. 

C e t t e absence de p r é c é d e n t est révé la t r ice de l ' i nce r t i tude q u e p r é s e n t e 

ce recours en p r a t i q u e ( a r r ê t Sakiket autres p réc i t é , p . 2625, § 53) . En o u t r e , 

la C o u r no te q u ' o n ne sai t pas t r è s b ien - et le G o u v e r n e m e n t ne l'a pas 

expl iqué - que l au ra i t é té le t r i buna l c o m p é t e n t , quel le p r o c é d u r e il 

a u r a i t dû suivre, et sur la base de que ls c r i t è res il a u r a i t dû r e n d r e sa 

décision. 

74. En conclusion, la C o u r r e j e t t e l ' except ion p r é l i m i n a i r e formulée 

p a r le G o u v e r n e m e n t sous l ' angle de l 'ar t icle 5 § 4 et dit qu ' i l y a eu 

violat ion de ce t t e d isposi t ion. 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 5 § 5 DE LA 

C O N V E N T I O N 

75. Sur le t e r r a i n de l 'ar t ic le 5 § 5 de la C o n v e n t i o n , le r e q u é r a n t se 

p la in t de n 'avoi r pas eu dro i t à u n e r é p a r a t i o n p o u r ce qu i est des viola

t ions des p a r a g r a p h e s p r é c é d e n t s de l 'ar t icle 5 qu ' i l a l l ègue . 

L 'a r t ic le 5 § 5 dispose : 

«Toute personne victime d'une arrestation ou d'une détention dans des conditions 

contraires aux dispositions de cet article a droit à réparation.» 

76. Le r e q u é r a n t sou t i en t q u ' e n droi t bu lga re il est impossible d 'ob

t en i r r é p a r a t i o n d ' une pr iva t ion de l iber té c o n t r a i r e à la Conven t ion 

ma i s conforme aux ex igences du C P P , ce qui é t a i t le cas de son assigna

t ion à r é s idence . En o u t r e , la loi su r la r esponsab i l i t é de l 'Eta t à ra ison de 
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d o m m a g e s ne m e n t i o n n e q u e la d é t e n t i o n provisoire , c 'es t -à-di re une 

sor te pa r t i cu l i è r e de pr iva t ion de l iber té . L ' a s s igna t ion à r é s idence é t a n t 

u n e fo rme di f férente de pr iva t ion de l iber té , elle ne t o m b e pas d a n s le 

c h a m p d ' app l ica t ion de ce t t e loi. 

77. Le G o u v e r n e m e n t ne formule a u c u n e obse rva t ion q u a n t à ce 

grief. 

78. La C o u r rappe l le q u e le p a r a g r a p h e 5 de l 'ar t icle 5 se t rouve 

r e spec té dès lors que l 'on peu t d e m a n d e r r é p a r a t i o n d ' u n e pr iva t ion de 

l iber té o p é r é e d a n s des condi t ions con t r a i r e s aux p a r a g r a p h e s 1, 2, 3 ou 4 

(Wassink c. Pays-Bas, a r r ê t du 27 s e p t e m b r e 1990, sér ie A n" 185-A, p. 14, 

§ 38) . Le dro i t à r é p a r a t i o n énoncé au p a r a g r a p h e 5 p ré suppose donc 

q u ' u n e violat ion de l 'un des p a r a g r a p h e s p r é c é d e n t s de l 'ar t icle 5 ait é té 

é tab l ie , q u e ce soit pa r u n e a u t o r i t é i n t e r n e ou pa r la Cour . 

79. A cet éga rd , la C o u r no te qu 'e l l e a en l 'espèce conclu à la violat ion 

d a n s le chef du r e q u é r a n t du droi t d ' ê t r e auss i tô t t r a d u i t d e v a n t un j u g e 

ou un a u t r e m a g i s t r a t habi l i té pa r la loi à exe rce r des fonctions jud ic i a i r e s 

et du dro i t d ' i n t r o d u i r e u n r ecour s devan t un t r i buna l afin qu ' i l s t a t u e sur 

la légal i té de l ' ass igna t ion à rés idence ( p a r a g r a p h e s 65 et 74 c i -dessus) . 

Il s ' ensui t q u e l 'ar t icle 5 § 5 de la Conven t i on est appl icable . La C o u r 

doit donc é tab l i r si le d ro i t bu lga re a ou non offert au r e q u é r a n t un 

dro i t à r é p a r a t i o n p o u r les violat ions de l 'ar t icle 5 c o n s t a t é e s en l 'occur

r e n c e . 

80. Selon l 'ar t icle 2 § 1 d e la loi sur la responsab i l i t é de l 'E ta t à ra ison 

de d o m m a g e s , seules les p e r s o n n e s p lacées en « d é t e n t i o n proviso i re» 

p e u v e n t d e m a n d e r r é p a r a t i o n , et ce u n i q u e m e n t si l ' o rdonnance de mise 

en d é t e n t i o n a é té a n n u l é e « p o u r absence de motifs l é g a u x » , ce t t e 

d e r n i è r e express ion renvoyant a p p a r e m m e n t à la légal i té au r ega rd du 

droi t i n t e r n e ( p a r a g r a p h e 57 ci-dessus) . O r , en l 'espèce, le r e q u é r a n t 

n ' é t a i t pas en d é t e n t i o n provisoire puisqu ' i l é t a i t privé de l iber té en ve r tu 

d ' une ass igna t ion à r é s idence . De plus, r ien ne m o n t r e q u e c e t t e m e s u r e 

é ta i t i l légale en dro i t i n t e r n e . En conséquence , le r e q u é r a n t ne jouissa i t 

d ' a u c u n droi t à r é p a r a t i o n au l i t re de l 'ar t icle 2 § 1 de la loi sur la 

responsabi l i t é de l 'E ta t à ra i son de d o m m a g e s . L 'a r t ic le 2 § 2 n 'es t pas 

non plus appl icable ( p a r a g r a p h e 58 c i -dessus) . 

Il s 'ensui t q u e la loi su r la responsab i l i t é de l 'E ta t à ra i son de 

d o m m a g e s n ' a pas fourni au r e q u é r a n t un droi t à r é p a r a t i o n pour ce qui 

est de sa p r iva t ion de l iber té c o n t r a i r e à l 'ar t icle 5 §§ 3 et 4. 

8 1 . En o u t r e , il n ' a p p a r a î t pas q u ' u n tel droi t soit p révu par une a u t r e 

disposi t ion de la légis lat ion b u l g a r e ( p a r a g r a p h e 59 c i -dessus) . 

82. La C o u r conclut q u e le dro i t b u l g a r e n ' a pas offert au r e q u é r a n t un 

droi t à r é p a r a t i o n c o m m e l 'exige l 'ar t ic le 5 § 5 de la Conven t i on . 

P a r t a n t , il y a eu viola t ion de ce t t e disposi t ion. 

(...) 
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P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É 

1. Dit qu ' i l y a eu violat ion de l 'ar t icle 5 § 3 de la C o n v e n t i o n ; 

2. Rejette l ' except ion p r é l i m i n a i r e d u G o u v e r n e m e n t c o n c e r n a n t le grief 

t i ré p a r le r e q u é r a n t de l 'ar t ic le 5 § 4 de la C o n v e n t i o n , et dit qu ' i l y a 

eu viola t ion de ce t t e d i spos i t ion ; 

3. Dit qu ' i l y a eu violat ion de l 'ar t icle 5 § 5 de la C o n v e n t i o n ; 

Fai t en angla i s , puis c o m m u n i q u é pa r écrit le 8 ju i l le t 2004, en 

appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

(...) 

San t i ago Q u ES AD A 

Greffier adjoint 

Chr i s to s R o / . A K i s 

Prés iden t 
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SOMMAIRE' 

Compétence pour trancher déclinée tant par les juridictions civiles que 
par les juridictions administratives 

Article 6 § 1 

Droit à un tribunal - Procédure civile - Procédure administrative - Compétence pour trancher 
déclinée tant par les juridictions civiles que par les juridictions administratives - Absence de 
décision sur le fond de la contestation - Déni de justice 

* 
* * 

Destinés par les pouvoirs publics à des travaux d'urbanisation à réaliser avant le 
31 décembre 1987, certains terrains appartenant à la requérante furent frappés 
par une mesure d'expropriation régulière en 1985. S'appuyant sur la disposition 
légale prévoyant la péremption de la procédure d'expropriation en cas de dépas
sement du délai fixé pour la réalisation des travaux à effectuer, la requérante 
introduisit le 10 novembre 1988 devant le juge civil de première instance une 
action possessoire en vue de recouvrer les parcelles non utilisées par l'Etat. 
S'étant heurtée à une décision d'incompétence, elle forma en appel une action 
pétitoire. Elle saisit également les juridictions administratives d'une demande de 
restitution, qui aboutit à une décision définitive aux termes de laquelle la loi 
conférait compétence en la matière au juge civil. Quatre années plus tard, le juge 
civil d'appel se déclara lui aussi incompétent, estimant que la compétence appar
tenait au juge administratif. La question soumise par la requérante ne fut ainsi 
jamais tranchée au fond. 

Article 6 § 1 : la Cour n'a pas pour tâche d'examiner si les juridictions civile et 
administrative pouvaient ou non trancher le litige sur le fond compte tenu du 
droit interne applicable. Elle relève que la requérante a eu accès à ces juri
dictions, mais qu'aucune n'a répondu sur la question de savoir si elle avait droit 
ou non à la restitution des terrains expropriés en excès. Cette situation s'analyse 
en un déni de justice qui a porté atteinte à la substance même du droit à un 
tribunal garanti par l'article 6 § 1 de la Convention. 
Conclusion : violation (six contre une). 

Jurisprudence citée par la Cour 

Golder c. Royaume-Uni, arrêt du 21 février 1975, série A n" 18 
Bellet c. France, arrêt du 4 décembre 1995, série A n" 333-B 

I. Rédigé par le greffe, il ne lie pas la Cour. 





ARRÊT BENEFICIO CAPPELLA PAOLINI с. SAINT-MARIN i n ; 

En l 'af fa ire B e n e f i c i o C a p p e l l a P a o l i n i c. S a i n t - M a r i n , 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M . J . - P . COSTA,président, 

A . B . BAKA, 

L. LOUCAIDES, 

C. BÎRSAN, 

K. JUNGWIERT, 

V . B U T K E V Y C H J ' M ^ , 

L. FERRARI BRAVO,'M£<? ad hoc, 

et d e M r a e S. DOLLÉ,greffùre de section, 

A p r è s en avoir dé l ibé ré en c h a m b r e du conseil les 8 avril 2003 et 22 j u in 

2004, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

(...) 

E N F A I T 

8. La r e q u é r a n t e est u n e i n s t i t u t i on ecc lés ias t ique s a i n t - m a r i n a i s e . 

9. Le 7 m a r s 1985, le g o u v e r n e m e n t s a i n t - m a r i n a i s d é c r é t a l 'expro

p r i a t ion de ce r t a in s t e r r a i n s a p p a r t e n a n t à l ' i n t é res sée . Celle-ci ob t in t 

en c o m p e n s a t i o n u n e i n d e m n i t é de 114 790 590 lires i t a l i ennes (environ 

59 284 eu ros ) . Des t inés à des t r a v a u x d ' u rban i s a t i on à réal iser avan t le 

3 1 d é c e m b r e 1987, les t e r r a ins ne furent uti l isés q u ' e n pa r t i e . Le 16 février 

1987, la r e q u é r a n t e s ' adressa au g o u v e r n e m e n t afin de pouvoir recouvrer 

la possession de ceux qu i n ' ava ien t pas é té ut i l isés . Le 20 oc tobre 1987, le 

g o u v e r n e m e n t re je ta la d e m a n d e au mot i f q u e les t e r r a i n s en ques t ion 

pouvaien t encore ê t re uti l isés d a n s l ' in térê t de la collectivité. 

/. La procédure devant les juridictions civiles 

10. Le 10 n o v e m b r e 1988, s ' appuyan t sur le p a r a g r a p h e 3 de l 'ar t ic le 14 

de la loi n" 18 du 25 m a r s 1980 (« la loi n" 18/1980») , qui prévoit la 

p é r e m p t i o n de la p r o c é d u r e d ' e x p r o p r i a t i o n en cas de d é p a s s e m e n t du 

dé la i Fixé p o u r la r éa l i sa t ion des t r a v a u x , la r e q u é r a n t e in t rodu i s i t une 

act ion possessoire d e v a n t le j u g e civil d e p r e m i è r e ins tance (Commissario 

della Legge). Fixée au 19 j a n v i e r 1989, la p r e m i è r e a u d i e n c e ne pu t se 

t en i r à c e t t e d a t e , en ra ison d ' un dé fau t de not if icat ion au g o u v e r n e m e n t . 

Celui-ci se cons t i t ua pa r t i e à la p r o c é d u r e le 5 m a i 1989. A l ' aud ience du 

23 s e p t e m b r e 1989, il sollicita l ' aud i t ion d 'un t é m o i n . Sa d e m a n d e fut 

accuei l l ie p a r le j u g e le 12 j a n v i e r 1990. Le j o u r venu , à savoir le 5 avril 

1990, le t é m o i n ne se p r é s e n t a pas à l ' aud ience . Le 26 s e p t e m b r e 1990, 

le g o u v e r n e m e n t r e n o n ç a à son aud i t ion . Les pa r t i e s s o u m i r e n t leurs 
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conclusions écr i tes le 23 m a i 1991. La mise en é t a t de l 'affaire fut close le 

14 n o v e m b r e 1991. 

11. Pa r un j u g e m e n t du 14 j a n v i e r 1992, déposé au greffe le m ê m e 

j o u r , le j u g e re j e t a la d e m a n d e de la r e q u é r a n t e aux motifs q u e , d ' u n e 

pa r t , le déc re t d ' e x p r o p r i a t i o n du 20 oc tobre 1987 é ta i t un ac te a d m i 

n i s t r a t i f et é chappa i t à la c o m p é t e n c e de la j u r i d i c t i on civile et q u e , 

d ' a u t r e p a r t , la r e q u é r a n t e ne pouvai t i n t r o d u i r e u n e ac t ion possessoi re , 

d a n s la m e s u r e où les biens l i t igieux ava ien t é té exp rop r i é s l é g a l e m e n t et 

n ' ava ien t pas é t é acqu is sans t i t r e pa r l 'E ta t . 

12. Le 12 m a r s 1992, la r e q u é r a n t e saisit le j u g e civil d ' appe l (Giudice 

delle Appellazioni Civili) d ' une ac t ion pé t i to i r e v isant à la r e s t i t u t i on des 

t e r r a i n s l i t ig ieux en appl ica t ion du p a r a g r a p h e 3 de l 'ar t ic le 14 d e la loi 

n" 18/1980. Elle aff irmait auss i q u e le c o m p o r t e m e n t de l ' a d m i n i s t r a t i o n 

avait violé l 'ar t icle 1 du Protocole n" 1. La p r e m i è r e aud ience eu t lieu le 

9 avril 1992. Le 21 m a i 1992, l ' in té ressée déposa c e r t a i n e s pièces . Le 29 ma i 

1992, la p r o c é d u r e fut s u s p e n d u e au mot i f q u ' u n e t en t a t i ve de r è g l e m e n t 

a m i a b l e étai t en cours . Le 2 d é c e m b r e 1992, c o n s t a t a n t l 'échec des pour 

pa r l e r s , le Commissario della Legge, o r g a n e a u q u e l incombe la mise en é t a t 

des causes en appe l , o r d o n n a la repr i se de la p r o c é d u r e . A l ' audience du 

25 février 1993, la r e q u é r a n t e sollicita la dés igna t ion d ' un exper t ainsi q u e 

l ' aud i t ion d ' un t é m o i n aux fins de d é t e r m i n a t i o n des t e r r a i n s qu i 

n ' ava i en t pas é té ut i l isés . P a r des décis ions du 2 m a r s cl du 6 avril 1993, 

le Commissario della Legge lit droi t aux d e u x d e m a n d e s . Le t émo in fut 

e n t e n d u le 24 j u i n 1993 et l ' exper t i se déposée le 7 n o v e m b r e 1993. Les 

pa r t i e s p r é s e n t è r e n t leurs conclusions le 10 février et le 24 m a r s 1994. La 

mise en é t a t fut close le 27 avri l 1994. 

13. En d é c e m b r e 1994, le j u g e d ' appe l C .P . décéda . A u c u n a u t r e j u g e 

ne pouvai t le r e m p l a c e r , ca r l ' o r g a n i g r a m m e de la j u r i d i c t i on d ' appe l au 

civil prévoyai t un seul m a g i s t r a t . Le P a r l e m e n t (Consiglio Grande e Generale) 

p r o m u l g u a alors , le 17 j a n v i e r 1995, la loi n° 2/1995, d o n t l 'ar t ic le 1 é ta i t 

ainsi libellé : « L o r s q u e le m a g i s t r a t d ' appe l au civil décède ou q u ' à la su i te 

d 'un grave e m p ê c h e m e n t il se t rouve d a n s l ' impossibi l i té d ' e x e r c e r ses 

fonctions d ' i n s t ruc t ion , celles-ci sont a s s u m é e s pa r l 'un des m a g i s t r a t s 

d ' appe l au péna l , qu i accompl i t tous ac tes u r g e n t s éven tue l s j u s q u ' à ce 

q u ' i n t e r v i e n n e le r e m p l a c e m e n t de l ' in té ressé ou la d i spar i t ion du grave 

e m p ê c h e m e n t (...)» 

14. Le 25 avril 1995, le P a r l e m e n t n o m m a le j u g e P .G.P. en t an t q u e 

r e m p l a ç a n t du j u g e décédé . P .G.P. d e m a n d a toutefois au Consei l des X I I 

l ' au tor i sa t ion de s ' abs ten i r d a n s la p rocédure l i t igieuse au mot i f qu ' i l y 

avait par t ic ipé c o m m e j u g e civil de p r e m i è r e ins tance . Le Consei l des XI I , 

o r g a n e ju r id i c t ionne l d e t ro i s ième ins tance lorsque la décis ion d ' appe l 

ne conf i rme pas celle de p r e m i è r e ins t ance , se p rononça i t é g a l e m e n t à 

l ' époque , en ve r tu d e l 'ar t icle 17 de la loi n" 2/1995, sur les d e m a n d e s 

d ' abs t en t ion et de récusa t ion . 



ARRÊT BEXF.FICIO CAPPELLA PAOLIXI c. SAINT-MARIN 165 

15. Le 26 s e p t e m b r e 1995, le Consei l des XI I fit d ro i t à la r e q u ê t e e t 

confia le doss ier en ques t ion à P.G., m a g i s t r a t d ' appe l au péna l (Giudice 

délie Appellazioni per le causepenali). 

16. Celui-ci re je ta l ' appel pa r un a r r ê t du 18 d é c e m b r e 1998, déposé au 

greffe le m ê m e j o u r . Il y re levai t q u e l 'ar t icle 14 § 3 de la loi n" 18/1980 

prévoyai t la p é r e m p t i o n de l ' expropr ia t ion en cas de d é p a s s e m e n t du délai 

fixé p o u r l ' exécut ion des t r a v a u x , ma i s non en cas de non-u t i l i sa t ion de la 

to t a l i t é des b iens expropr i é s , q u e la c o m p é t e n c e q u a n t au bien-fondé de la 

p r o c é d u r e d ' exp rop r i a t i on a p p a r t e n a i t de t o u t e m a n i è r e aux ju r id ic t ions 

admin i s t r a t i ve s et q u e l 'appel visait à la r e s t i t u t i on de la p r o p r i é t é des 

b iens , a lors q u ' e n p r e m i è r e in s t ance la r e q u é r a n t e avai t s i m p l e m e n t 

d e m a n d é à r e p r e n d r e possession des t e r r a i n s . Il concluai t ne pouvoir 

faire droi t à la d e m a n d e car, selon la j u r i s p r u d e n c e consol idée , «les 

d e m a n d e s i n t rodu i t e s pour la p r e m i è r e fois en appe l [ é t a i en t ] man i fes te 

m e n t i r recevables » ( a r r ê t du Giudice délie Appellazioni Civili, 20 juillet 1970, 

n° 147). 

2. La procédure devant les juridictions administratives 

17. A u p a r a v a n t , le 3 m a r s 1992, à la sui te de l ' en t r ée e n v igueur 

du nouveau plan d 'occupat ion des sols, qu i avait c h a n g é d ' indus t r ie l le 

en agricole la de s t i na t i on des t e r r a in s l i t igieux, la r e q u é r a n t e avait 

d e m a n d é au g o u v e r n e m e n t la r e s t i tu t ion des b iens . Le 24 n o v e m b r e 1992, 

n ' ayan t pas eu de réponse , elle lui ad res sa une mise en d e m e u r e l ' invitant à 

a d o p t e r les décisions nécessa i res à la r e s t i tu t ion . Le 20 avril 1993, elle saisit 

le j u g e adminis t ra t i f de p r e m i è r e ins tance . L ' aud ience de plaidoir ies eut 

lieu le 3 août 1993. P a r un j u g e m e n t du 17 août 1993, déposé au greffe le 

m ê m e j o u r , le j u g e déc la ra qu' i l n 'avai t pas c o m p é t e n c e pour « r e c o n n a î t r e 

l 'exis tence d 'un éventue l droi t à la r e s t i t u t ion des t e r r a ins non uti l isés », les 

ju r id ic t ions admin i s t r a t i ves pouvan t conna î t r e exc lus ivement des in t é rê t s 

légi t imes . Il précisa que seul le P a r l e m e n t pouvait déc ider du sort desdi ts 

b iens . C o n s t a t a n t enfin que le nouveau p lan d 'occupa t ion des sols avait 

changé la de s t i na t i on des t e r r a i n s non uti l isés, il inval ida pour p é r e m p t i o n 

dans la m e s u r e où elle concerna i t ces b iens l ' expropr ia t ion d é c r é t é e le 

7 m a r s 1985, non sans préc iser q u e ce t t e inval idat ion ne c réa i t pas pour 

a u t a n t un droi t à ré t rocess ion. 

18. Le g o u v e r n e m e n t in te r j e t a a lors appel , c o n t e s t a n t l 'exis tence 

d 'un refus t ac i t e p rop re à l ég i t imer le r ecours au j u g e a d m i n i s t r a t i f de 

p r e m i è r e i n s t ance , a insi q u e la c o m p é t e n c e de celui-ci p o u r p r o n o n c e r 

l ' inval idat ion par t i e l l e de l ' expropr i a t ion . L ' aud i ence de p la idoi r ies , fixée 

d ' abord au 13 j a n v i e r 1994, fut renvoyée au 24 m a i 1994 en ra ison de 

l ' e m p ê c h e m e n t du j u g e a d m i n i s t r a t i f d ' appe l . Celui-ci accueil l i t l 'appel 

p a r un a r r ê t du 26 m a i 1994, déposé au greffe le m ê m e j o u r . Il y relevai t 

q u e l 'E ta t avai t acquis la p r o p r i é t é des t e r r a i n s selon les voies légales et 
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m o y e n n a n t le p a i e m e n t d ' u n e i n d e m n i t é d ' exp rop r i a t i on , et q u ' a u c u n e 

disposi t ion législat ive n ' imposa i t au g o u v e r n e m e n t de p r o c é d e r à la res t i 

tu t ion des b iens . Il concluai t ainsi à l ' i r recevabi l i té de la d e m a n d e 

i n t rodu i t e pa r la r e q u é r a n t e le 20 avril 1993, le c o m p o r t e m e n t du 

g o u v e r n e m e n t ne pouvan t pas ê t r e qualif ié de refus t ac i t e . Il précisa i t 

enfin q u ' e n p r o n o n ç a n t l ' inval idat ion par t ie l le du déc re t d ' e x p r o p r i a t i o n , 

décis ion qu i n 'avai t au d e m e u r a n t j a m a i s é té a t t a q u é e , le j u g e a d m i 

n i s t r a t i f de p r e m i è r e in s t ance avai t o u t r e p a s s é sa c o m p é t e n c e , qu i lui 

p e r m e t t a i t s e u l e m e n t de d é c l a r e r i l légal, le cas é c h é a n t , le p r é t e n d u 

refus t ac i t e du g o u v e r n e m e n t . 

19. A une d a t e non p réc i sée , le j u g e a d m i n i s t r a t i f d ' appe l o r d o n n a la 

t r ansmi s s ion du doss ier de l 'affaire au Consei l des XI I , a u t o r i t é qu i , ap r è s 

avoir recueil l i l 'avis d ' u n expe r t , t r a n c h e les lit iges civils en cas de j u g e 

m e n t s de p r e m i è r e et d e u x i è m e ins tance a b o u t i s s a n t à des conclusions 

opposées (ar t ic le 21 de la loi 68 du 28 j u i n 1989 i n s t i t u a n t les j u r id i c t ions 

a d m i n i s t r a t i v e s ) . Le 27 s e p t e m b r e 1994, le Conse i l des XI I conf i rma 

l ' a r rê t d ' appe l , faisant ainsi s ien l'avis de l ' exper t , qu i avait relevé q u e si 

le droi t de p r o p r i é t é de Bénéficie) C a p p e l l a Paol ini s ' é ta i t t r a n s f o r m é en 

s imple in t é rê t l ég i t ime à la su i te de la déc l a ra t ion d 'u t i l i t é pub l ique des 

t r a v a u x d ' u r b a n i s a t i o n , le p a r a g r a p h e 3 de l 'ar t icle 14 de la loi n" 15/1980 

conférai t q u a n t à lui non pas un i n t é r ê t lég i t ime à la légal i té de l 'act ion de 

l ' admin i s t r a t i on , mais u n vé r i t ab le droi t de saisir le j u g e civil et d ' ob ten i r 

la déc l a r a t i on de p é r e m p t i o n de l ' expropr ia t ion à ra i son du d é p a s s e m e n t 

du déla i fixé pour la réa l i sa t ion des t r a v a u x . 

E N D R O I T 

I. SUR I A V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

(...) 

2. «Droit à un tribunal» 

26. Q u a n t au dén i de ju s t i ce a l l égué , le G o u v e r n e m e n t aff irme que 

la r e q u é r a n t e po r t e seule la responsab i l i t é de son échec , d a n s la m e s u r e 

où elle s 'est ad re s sée aux ju r id ic t ions a d m i n i s t r a t i v e s pour ob ten i r la 

sanc t ion d 'un dro i t (diritto soggettivo) et aux j u g e s civils p o u r faire recon

n a î t r e un « i n t é r ê t l é g i t i m e » («interesse legittimo»), c 'es t -à-dire une posi

t ion individuel le p r o t é g é e de façon ind i rec te et s u b o r d o n n é e au respect 

de l ' in té rê t publ ic . Au su rp lus , la r e q u é r a n t e a u r a i t fo rmulé en appe l une 

d e m a n d e nouvelle p a r r a p p o r t à celle i n t r o d u i t e en p r e m i è r e i n s t ance , 

ce qu i jus t i f i e ra i t p l e i n e m e n t la décis ion de rejet , conforme à la j u r i s 

p r u d e n c e é tabl ie en la m a t i è r e . 
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27. La r e q u é r a n t e fait observer q u e les j u r id i c t ions na t i ona l e s n 'on t 

pas t r a n c h é au fond la ques t i on soumise à leur e x a m e n , pu i squ ' e l l e s se 

sont t ou r à tour déc l a rées i n c o m p é t e n t e s pour c o n n a î t r e du lit ige. 

28. La C o u r rappe l le sa j u r i s p r u d e n c e scion laquel le l 'ar t ic le 6 § 1 de

là Conven t i on consac re le «dro i t à un t r i b u n a l » , don t le droi t d 'accès , à 

savoir le droi t de sais ir le t r i buna l en m a t i è r e civile, ne cons t i tue q u ' u n 

aspect (Golder c. Royaume-Uni, a r r ê t du 21 février 1975, sér ie A n" 18, 

p. 18, § 36). L'effectivité du dro i t d 'accès d e m a n d e q u ' u n individu 

jou isse d ' une possibi l i té c la ire et concrè te de con t e s t e r un ac te a t t e n 

t a to i r e à ses d ro i t s (Bellet c. France, a r r ê t du 4 d é c e m b r e 1995, sér ie A 

n" 333-B, p. 42, § 36) . 

En l 'espèce, la r e q u é r a n t e saisit le j u g e civil de p r e m i è r e ins tance 

afin de recouvre r la possession de ses t e r r a in s exp rop r i é s et non util isés 

pa r l 'E ta t , puis elle in t rodu i s i t , en appe l , une ac t ion pé t i to i re pour récu

p é r e r la p r o p r i é t é desd i t s b i e n s ; devan t les j u r id i c t ions a d m i n i s t r a t i v e s , 

elle r é c l a m a dès le d é b u t la r e s t i t u t i on des biens ( p a r a g r a p h e s 10-19 

c i -dessus) . D a n s son a r r ê t du 18 d é c e m b r e 1998, le j u g e civil d ' appe l 

aff irma q u e la c o m p é t e n c e pour c o n n a î t r e du bien-fondé de la p r o c é d u r e 

d ' exp rop r i a t i on a p p a r t e n a i t aux j u g e s a d m i n i s t r a t i f s . Le 27 s e p t e m b r e 

1994, à l ' inverse , le Conse i l des XI I , conf i rman t l ' a r rê t du juge a d m i 

n i s t r a t i f d ' appe l , d é c l a r a que la loi n" 15/1980 conférai t un vér i t ab le droi t 

de saisir le j u g e civil pour ob ten i r la déc l a ra t ion de p é r e m p t i o n d 'une 

exp rop r i a t i on en cas de d é p a s s e m e n t du déla i fixé pour la réa l i sa t ion des 

t r a v a u x à effectuer ( p a r a g r a p h e s 16 et 19 ci-dessus) . 

29. La C o u r n ' a pas pour t âche d ' e x a m i n e r si, c o m p t e t enu en 

pa r t i cu l i e r de l 'ar t ic le 14 § 3 de la loi n" 15/1980, les j u r id i c t ions civiles et 

a d m i n i s t r a t i v e s pouva ien t ou non t r a n c h e r le litige sur le fond. Elle relève 

q u e la r e q u é r a n t e a eu accès à ces j u r id i c t ions ma i s q u ' a u c u n e n ' a r é p o n d u 

sur la ques t ion de savoir si elle avai t droi t ou non à la r e s t i t u t i o n des 

t e r r a i n s expropr iés en excès . C e t t e s i tua t ion s 'analyse selon la C o u r en 

un dén i de ju s t i ce qu i a po r t é a t t e i n t e à la subs t ance m ê m e du droi t à un 

t r ibuna l g a r a n t i pa r l 'ar t icle 6 § 1 de la Conven t i on . P a r c o n s é q u e n t , il y a 

eu violat ion de ce t t e disposi t ion. 

(...) 

P A R C E S M O T I F S , L A C O U R 

(...) 

2. Dit, p a r six voix c o n t r e u n e , qu ' i l y a eu violat ion de l 'ar t icle 6 § 1 de la 

Conven t i on q u a n t au dro i t à u n t r i b u n a l ; 

(...) 
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Greff ière 

J . -P . COSTA 

P ré s iden t 

Fait en français , puis c o m m u n i q u e p a r écri t le 13 ju i l le t 2004, en 

appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 
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SUMMARY 

Jurisdiction declined by both civil and administrative courts 

Article 6 § 1 

Right to a court - Civil proceedings - Administrative proceedings - Jurisdiction declined by 
both civil and administrative courts - No decision on merits of dispute - Denial of justice 

* 
* * 

In 1985 a lawful expropriation order was issued in respect of certain plots of land 
belonging to the applicant church, which were earmarked by the authorities for 
urban development projects that were scheduled for completion by 31 December 
1987. On 10 November 1988, relying on a legal provision which provided that 
expropriation orders lapsed in the event of expiry of the deadline set for comple
tion of the relevant work, the applicant church brought an action before the first-
instance civil court to recover possession of the land which had not been used by 
the State. Faced with a decision of non-jurisdiction, the applicant church brought 
an action on appeal to establish title to land. It also applied to the administrative 
courts for restitution. Those proceedings resulted in a final decision stating that 
the law conferred jurisdiction in the matter on the civil courts. Four years later the 
judge of civil appeals also stated that he did not have jurisdiction, taking the view 
that jurisdiction lay with the administrative courts. The merits of the question 
submitted by the applicant church were thus never determined. 

Held 
Article 6 § 1: The Court 's task was not to examine whether or not, in the light of 
the applicable domestic legislation, the civil and administrative courts had juris
diction to determine the merits of the dispute. It noted that the applicant church 
had had access to those courts, but that none of them had ruled on whether it was 
entitled to restitution of the land that had been expropriated but not used. That 
situation amounted to a denial of justice which had impaired the very essence of 
the right of access to a court as secured by Article 6 § 1 of the Convention. 
Conclusion: violation (six votes to one). 

Case-law cited by the Court 

Colder v. the United Kingdom, judgment of21 February 1975, Series A no. 18 
Belief v. France, judgment of 4 December 1995, Series A no. 333-B 

1. This summary by the Registry does not bind the Court . 
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In the c a s e o f B e n e f i c i o C a p p e l l a P a o l i n i v. San M a r i n o , 
T h e E u r o p e a n C o u r t of H u m a n Righ t s (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J . -P . COSTA, President, 
M r A . B . BAKA, 

M r L . LOUCAIDES, 

M r C. BlRSAN, 

M r K. JUNCWIERT, 
M r V. BUTKEVYCHjMfl^M, 

M r L. FERRARI BRAVO, ad \\ocjudge, 
and M r s S. DOLLE, Section Registrar, 

H a v i n g d e l i b e r a t e d in p r iva te on 8 Apri l 2003 and 22 J u n e 2004, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

T H E F A C T S 

8. T h e appl ican t c h u r c h is a San M a r i n e s e chu rch ins t i tu t ion . 
9. O n 7 M a r c h 1985 the San M a r i n e s e g o v e r n m e n t issued a n ex

p ropr i a t ion o rde r in respec t of ce r t a in plots of land be long ing to the 
app l i can t chu rch . T h e l a t t e r was a w a r d e d 114,790,590 I t a l i an lire (about 
59,284 euros) in c o m p e n s a t i o n . T h e land, which was e a r m a r k e d for u r b a n 
d e v e l o p m e n t projec ts t h a t were schedu led for comple t ion by 3 1 D e c e m b e r 
1987, was only par t i a l ly used. O n 16 February 1987 the app l ican t church 
appl ied to t he g o v e r n m e n t seek ing to recover possession of the unused 
land. O n 20 O c t o b e r 1987 the g o v e r n m e n t refused the app l ica t ion on the 
g r o u n d t h a t the land in ques t ion could still be used in t he i n t e r e s t s of the 
c o m m u n i t y . 

/. Proceedings in the civil courts 

10. O n 10 N o v e m b e r 1988, re lying on sect ion 14(3) of Law no. 18 of 
25 M a r c h 1980 ("Law no. 18/1980") , which provides t h a t exp rop r i a t i on 
o rde r s lapse in t he event of expiry of the dead l i ne set for comple t ion 
of the re levan t work, the app l i can t c h u r c h b r o u g h t a n ac t ion before the 
f i rs t - ins tance civil j u d g e (Commissario della Legge) to recover possession. 
T h e First h e a r i n g , which was set for 19 J a n u a r y 1989, could not be held on 
t h a t d a t e as t he g o v e r n m e n t had not b e e n notif ied. T h e g o v e r n m e n t 
j o ined the p roceed ings on 5 May 1989. At a h e a r i n g on 23 S e p t e m b e r 
1989, t he g o v e r n m e n t r e q u e s t e d t h a t a p a r t i c u l a r wi tness be hea rd . T h a t 
r e q u e s t was g r a n t e d on 12 J a n u a r y 1990. O n the d a t e in ques t ion , name ly 
5 Apri l 1990, t he wi tness failed to a t t e n d the h e a r i n g . O n 26 S e p t e m b e r 
1990 the g o v e r n m e n t waived its r ight to have t he wi tness h e a r d . T h e 
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parties s u b m i t t e d the i r w r i t t e n p lead ings on 23 May 1991. P r e p a r a t i o n of 
t he case was concluded on 14 N o v e m b e r 1991. 

11. By a j u d g m e n t of 14 J a n u a r y 1992, depos i t ed a t the reg i s t ry on the 
s a m e d a t e , t he cour t d ismissed the app l i can t chu rch ' s r e q u e s t on the 
g r o u n d s t h a t , firstly, the exp rop r i a t i on o r d e r of 20 O c t o b e r 1987 was a n 
a d m i n i s t r a t i v e act a n d t hus fell ou t s ide t he civil cour t ' s j u r i sd i c t ion and , 
secondly, t ha t the appl ican t c h u r c h could not b r ing an ac t ion to recover 
possession, since the d i s p u t e d land had been lawfully e x p r o p r i a t e d and 
had not been ob t a ined by the S t a t e w i thou t t i t le . 

12. O n 12 M a r c h 1992 the appl ican t chu rch b r o u g h t an act ion before 
t he j u d g e of civil appea l s (Giudice delle Appellazioni Givili) to es tabl ish t i t le to 
land, seek ing to ob ta in r e s t i t u t ion of t h e land in ques t i on in accordance 
with sect ion 14(3) of Law no. 18/1980. It also al leged t h a t t he a u t h o r i t i e s ' 
conduct had b reached Art ic le 1 of Protocol No. 1. T h e first h e a r i n g was 
held on 9 April 1992. O n 21 May 1992 t h e appl ican t chu rch filed a n u m b e r 
of d o c u m e n t s . O n 29 May 1992 the proceedings were ad journed on the 
g r o u n d t h a t a n a t t e m p t to reach a friendly s e t t l e m e n t was in p rogress . 
O n 2 D e c e m b e r 1992, no t ing tha t the nego t i a t ions h a d failed, t he Commis-
sario della Legge, the official responsible for p r e p a r i n g appea l cases , o rde r ed 
t h a t t he proceedings be r e s u m e d . At a h e a r i n g on 25 F e b r u a r y 1993, t he 
appl ican t chu rch r e q u e s t e d t h a t an expe r t be appo in t ed and a wi tness 
ques t i oned in o rde r to d e t e r m i n e exact ly which p a r t s of t he land had not 
b e e n used. By decisions of 2 M a r c h and 6 Apri l 1993, t he Commissario della 
Legge al lowed both r e q u e s t s . Evidence was h e a r d from t h e wi tness on 
24 J u n e 1993 and the exper t r epor t was filed on 7 N o v e m b e r 1993. T h e 
pa r t i e s lodged the i r final submiss ions on 10 F e b r u a r y a n d 24 M a r c h 1994. 
P r e p a r a t i o n of t he case was concluded on 27 April 1994. 

13. In D e c e m b e r 1994 the appea l j u d g e O P . died. N o o t h e r j u d g e could 
rep lace h i m , as t he o rgan i s a t i ona l s t r u c t u r e of t he cour t of civil appea l s 
[Drovided for only one j u d g e . O n 17 J a n u a r y 1995 the G e n e r a l G r a n d 
Counci l (Consiglio Grande e Generale) e n a c t e d Law no. 2 /1995, sect ion 1 of 
which provided: "If the j u d g e of civil appea l s dies or if, following a ser ious 
i m p e d i m e n t , he or she is unab le to pe r fo rm the du t i e s of inves t iga t ing 
judge , those d u t i e s shal l be ca r r i ed out by one of t he j u d g e s of c r imina l 
appea l s , who shall ca r ry out any u r g e n t m e a s u r e s un t i l such t i m e as a 
r e p l a c e m e n t is a p p o i n t e d or the ser ious i m p e d i m e n t is r e m o v e d ..." 

14. O n 25 Apri l 1995 the G e n e r a l G r a n d Counci l appo in t ed J u d g e 
P .G.P. to rep lace t he deceased j u d g e . However , P .G.P. asked the Counci l 
of t he X I I for leave to w i t h d r a w from the proceedings in ques t ion on the 
g r o u n d t h a t he h a d been involved as t he first-instance civil j u d g e . U n d e r 
sect ion 17 of Law no. 2 /1995, t he Counci l of t he XI I , which ac ted as a th i rd-
ins tance judic ia l body in cases w h e r e t h e appea l cour t did not uphold t he 
decision of the first-instance cour t , was also responsible at the m a t e r i a l 
t i m e for ru l ing on r eques t s to w i t h d r a w or appl ica t ions cha l l eng ing a j u d g e . 
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15. O n 26 S e p t e m b e r 1995 the Counci l of the X I I g r a n t e d the r eques t 
and sen t t he case in ques t i on to P.G., an appea l judge in c r imina l cases 
(Giudice delle Appellazioni per le cause penali). 

16. H e d i smissed the appea l in a j u d g m e n t of 18 D e c e m b e r 1998, 
which was depos i t ed a t the reg is t ry on the s a m e d a t e . H e found tha t 
sect ion 14(3) of Law no. 18/1980 provided t h a t e x p r o p r i a t i o n o rders 
would lapse w h e r e t he dead l ine for execu t ion of t he re levant work had 
exp i red , but not in t he event of fai lure to use all of t he e x p r o p r i a t e d 
asse t s ; t h a t , in any event , t he a d m i n i s t r a t i v e cour t s had ju r i sd ic t ion to 
ru le on the m e r i t s of exp rop r i a t i on p roceed ings ; and t h a t the appe l l an t 
sought r e s t i t u t i on of its t i t le to the a s se t s , w h e r e a s at first i n s t ance it had 
sought mere ly to recover possession of the land. H e concluded t h a t the 
r e q u e s t could not be g r a n t e d since, accord ing to t he es tab l i shed case-law, 
" r e q u e s t s m a d e for the first t ime on appea l [were] mani fes t ly inad
miss ib le" ( j udgmen t of the Giudice delle Appellazioni Civili, 20 J u l y 1970, 
no. 147). 

2. Proceedings in the administrative courts 

17. In t he m e a n t i m e , af ter a new land-use p lan had t a k e n effect, 
c h a n g i n g the des igna ted use of t he land in ques t ion from indus t r ia l to 
ag r i cu l tu ra l , the appl icant church had asked the g o v e r n m e n t on 3 M a r c h 
1992 to r e t u r n its asse ts . O n 24 N o v e m b e r 1992, having received no reply, it 
sen t t he g o v e r n m e n t a formal not ice a sk ing it to adopt the necessary 
m e a s u r e s for r e s t i tu t ion . O n 20 Apri l 1993 it appl ied to the first-instance 
admin i s t r a t i ve cour t . A hea r ing took place on 3 A u g u s t 1993. By a j u d g 
m e n t of 17 Augus t 1993, depos i ted at t he regis t ry on the s a m e d a t e , the 
cour t s t a t e d tha t it did not have ju r i sd ic t ion to " recognise t h e ex is tence of 
a possible r ight to r e s t i t u t ion of u n u s e d land" , as the admin i s t r a t i ve cour ts 
could only e x a m i n e l eg i t ima te i n t e r e s t s . It found t h a t t he G e n e r a l G r a n d 
Counci l a lone was en t i t l ed to rule on w h a t was to be done wi th t he said 
p roper ty . N o t i n g finally tha t t he new land-use plan had c h a n g e d the 
de s igna t ed use of t he unused land, it dec l a red t he exp ropr i a t i on o rde r of 
7 M a r c h 1985 void in so far as it had lapsed in respect of t ha t pa r t i cu la r 
p roper ty , but po in ted out t h a t dec l a r ing it void did not c r e a t e a r ight to 
reconveyance . 

18. T h e g o v e r n m e n t t h e n lodged a n appea l , d i s p u t i n g the ex i s tence of 
an impl ied refusal which would leg i t imise an appl ica t ion to t he first-
ins tance a d m i n i s t r a t i v e cour t s , a n d also t he l a t t e r ' s j u r i sd ic t ion to de
clare t he e x p r o p r i a t i o n o rde r par t ia l ly void. T h e appea l hea r i ng , initially 
fixed for 13 J a n u a r y 1994, was a d j o u r n e d to 24 M a y 1994 because the j u d g e 
of a d m i n i s t r a t i v e appea l s was u n a b l e to a t t e n d . H e allowed the a p p e a l in a 
j u d g m e n t of 26 May 1994, which was depos i t ed a t t he reg is t ry on the s a m e 
d a t e . T h e j u d g e found tha t the S t a t e had acqu i r ed owne r sh ip of t he plots 
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of land in acco rdance wi th a p r o c e d u r e p resc r ibed by law, on p a y m e n t of 
c o m p e n s a t i o n for exp rop r i a t i on , and t h a t no legislat ive provision obliged 
t h e g o v e r n m e n t to r e t u r n t h a t p roper ty . Accordingly, he conc luded t h a t 
t h e app l i can t c h u r c h ' s r eques t of 20 Apri l 1993 was inadmiss ib le , s ince 
t he g o v e r n m e n t ' s behav iou r could not be descr ibed as a n impl ied refusal . 
Finally, he s t a t e d t h a t , in dec l a r ing the exp ropr i a t i on o r d e r par t ia l ly void -
an o r d e r which , moreover , had never been c o n t e s t e d - t he first-instance 
a d m i n i s t r a t i v e cour t had exceeded its ju r i sd ic t ion , which only p e r m i t t e d 
it, w h e r e a p p r o p r i a t e , to dec la re unlawful t he g o v e r n m e n t ' s a l leged im
plied refusal . 

19. O n an unspecif ied d a t e , the a d m i n i s t r a t i v e cour t of appea l o r d e r e d 
t h a t t h e case file be sent to t he Counci l of the XI I . After t a k i n g e x p e r t 
advice, t h a t body gives ru l ings in a d m i n i s t r a t i v e d i s p u t e s w h e r e first-
i n s t ance and appea l j u d g m e n t s r each oppos i te conclus ions (sect ion 21 of 
Law no. 68 of 28 J u n e 1989 es tab l i sh ing the a d m i n i s t r a t i v e cou r t s ) . O n 
27 S e p t e m b e r 1994 the Counci l of the XI I u p h e l d t he appea l cour t ' s 
j u d g m e n t , thus e n d o r s i n g the e x p e r t ' s conclus ion t h a t , while t he publ ic-
i n t e r e s t dec l a r a t i on in connec t ion wi th the u r b a n d e v e l o p m e n t work had 
t r a n s f o r m e d Beneficio C a p p e l l a Paol ini ' s r ight of p rope r ty into a m e r e 
l eg i t ima t e in t e re s t , sec t ion 14(3) of Law no. 15/1980 confer red not only a 
l e g i t i m a t e i n t e r e s t in t he lawfulness of the a u t h o r i t i e s ' ac t ions bu t an 
ac tua l r ight to apply to t he civil cour t s and ob ta in a d e c l a r a t i o n t h a t the 
exp rop r i a t i on o r d e r had lapsed because t he dead l i ne for comple t ion of the 
work had expi red . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F A R T I C L E 6 § 1 O F T H E C O N V E N T I O N 

2. "Right to a court" 

26. As to t he a l leged denia l of just ice, t he G o v e r n m e n t a r g u e d t h a t the 
app l i can t c h u r c h bore sole responsibi l i ty for i ts fa i lure , in so far as it had 
appl ied to the a d m i n i s t r a t i v e cour t s to uphold a r ight (dirillo soggettivo) a n d 
to t he civil cour t s for recogni t ion of a " l e g i t i m a t e i n t e r e s t " ("interesse 
Ugittimo"), in o t h e r words an individual posi t ion indi rec t ly p r o t e c t e d as 
far as was cons is ten t wi th the publ ic i n t e r e s t . F u r t h e r m o r e , t he app l i can t 
c h u r c h had s u b m i t t e d a new r e q u e s t on appea l t h a t had not been inc luded 
in the c la im before t he f i rs t - ins tance cour t , which fully jus t i f ied t he deci
sion to d ismiss it, in acco rdance wi th t he re levant se t t l ed case-law. 
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27. T h e app l ican t c h u r c h po in ted out t ha t the d o m e s t i c cour t s had not 
d e t e r m i n e d the m e r i t s of the issue s u b m i t t e d to t h e m , since they had 
successively dec la red t h a t they lacked ju r i sd ic t ion to dea l w i th t he case. 

28. T h e C o u r t r e i t e r a t e s t ha t , u n d e r its case-law, Ar t ic le 6 § 1 em
bodies the "r ight to a cou r t " , of which the r ight of access , t h a t is the r ight 
to i n s t i t u t e p roceed ings before cour t s in civil m a t t e r s , cons t i t u t e s one 
aspect only (see Colder v. the United Kingdom, j u d g m e n t of 21 F e b r u a r y 
1975, Ser ies A no. 18, p. 18, § 36) . For t he r ight of access to be effective, a n 
individual m u s t have a c lear , p rac t i ca l o p p o r t u n i t y to cha l lenge an act t ha t 
is an i n t e r f e r ence wi th his or he r r igh t s (see Belief v. France, j u d g m e n t of 
4 D e c e m b e r 1995, Ser ies A no. 333-B, p . 42, § 36). 

In t he i n s t an t case , the appl ican t c h u r c h appl ied to t he f i rs t - ins tance 
civil cour t to recover possession of land be long ing to it which had been 
e x p r o p r i a t e d by the S t a t e a n d not used; it s u b s e q u e n t l y b r o u g h t an 
act ion on appea l to es tab l i sh t i t le to t he land wi th a view to recover ing 
owne r sh ip of it; in the p roceed ings before t he a d m i n i s t r a t i v e cour t s , it 
appl ied from the ou t se t for r e s t i t u t i o n of the land (see p a r a g r a p h s 10-19 
above) . In his j u d g m e n t of 18 D e c e m b e r 1998, the j u d g e of civil appea l s 
a s s e r t e d t h a t ju r i sd ic t ion for e x a m i n i n g the mer i t s of e x p r o p r i a t i o n pro
ceedings lay wi th the a d m i n i s t r a t i v e cour t s . In con t r a s t , on 27 S e p t e m b e r 
1994, t he Counci l of t he XII , upho ld ing the a d m i n i s t r a t i v e cour t of ap
pea l ' s j u d g m e n t , s t a t e d t h a t Law no. 15/1980 confer red an ac tua l r igh t to 
apply to the civil cour t s to ob ta in a dec l a r a t i on tha t a n exp rop r i a t i on o rde r 
had lapsed if t he dead l ine for comple t i on of work had expi red (sec 
p a r a g r a p h s 16 and 19 above) . 

29. T h e C o u r t ' s t a sk is not to e x a m i n e w h e t h e r or no t , in p a r t i c u l a r in 
the l ight of sect ion 14(3) of Law no. 15/1980, the civil a n d admin i s t r a t i ve 
cour t s had ju r i sd i c t ion to d e t e r m i n e t h e m e r i t s of the case . It no tes tha t 
the app l i can t chu rch h a d access to those cour t s bu t t h a t none of t h e m 
ruled on w h e t h e r it was en t i t l ed to r e s t i t u t i on of t he land t h a t had been 
e x p r o p r i a t e d but not used . In t he C o u r t ' s view, t h a t s i t ua t ion a m o u n t s to a 
den ia l of j u s t i c e which i m p a i r e d the very essence of t he app l i can t church ' s 
r ight of access to a cour t as s ecu red by Art ic le 6 § 1 of t he Conven t ion . 
T h e r e has consequen t ly b e e n a viola t ion of t h a t provision. 

F O R T H E S E R E A S O N S , T H E C O U R T 

2. Holds by six votes to one t h a t t h e r e has been a viola t ion of Art ic le 6 § 1 
of t he Conven t i on wi th r ega rd to t he r ight to a cour t ; 
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D o n e in F rench , and notified in wr i t ing on 13 J u l y 2004, p u r s u a n t to 
Rule 77 §§ 2 and 3 of t he Rules of C o u r t . 

S. DOLLE J . - P . COSTA 
R e g i s t r a r P r e s i d e n t 
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ARRÊT PLA ET PUNCERNAU c. ANDORRE I 8 ! 

SOMMAIRE1 

Exclusion d'un enfant adoptif du bénéfice d'une succession à la suite d'une 
interprétation judiciaire de la volonté du testateur 

Article 14 combiné avec l'article 8 

Discrimination - Exclusion d'un enfant adoptif du bénéfice d'une succession à la suite d'une 
interprétation judiciaire de la volonté du testateur - Vie familiale - Succession - Enfant 
héritant via son père adoptif des biens de sa grand-mère adoptive décédée avant son adoption 
- Différence de traitement du fait de la naissance hors mariage - Interprétation par une 
juridiction nationale d'un acte privé - Testament - Principe général du droit - Interprétation 
de la Convention à la lumière des conditions de vie actuelles — Interprétation par une juridiction 
nationale d'un acte juridique en flagrante contradiction avec un droit garanti par la Convention 
et avec les principes sous-jacents à la Convention 

* 
* * 

Le père adoptif et mari, respectivement, des requérants était le bénéficiaire 
testamentaire de l'héritage de sa mère et héritier fiduciaire. Dans son testament 
daté de 1939, sa mère avait indiqué que son fils devait t ransmettre les biens faisant 
l'objet du testament à un « fils ou petit-fils d'un mariage légitime et canonique » et 
que, si cette condition n'était pas remplie, le bénéfice de l'héritage passerait à 
d'autres descendants. En 1969, le bénéficiaire du testament contracta un mariage 
canonique avec la seconde requérante et ils adoptèrent le premier requérant selon 
les modalités de l'adoption plénière. En 1995, par un acte privé, le père adoptif 
du premier requérant lui légua les biens provenant de l'héritage maternel en 
nue-propriété, l'usufruit en étant attribué à la seconde requérante. L'ouverture 
de sa succession eut lieu en novembre 1996. Estimant que le premier requérant, 
en tant qu'enfant adopté, ne pouvait bénéficier du testament établi par la testa
trice en 1939, deux arrière-petites-filles de celle-ci, également héritières poten
tielles, introduisirent une action civile. Leur action tendait essentiellement à 
faire déclarer nul et sans effet l'acte privé de 1995 et à faire condamner les requé
rants à leur remettre tous les biens constituant l'héritage de leur arrière-grand-
mère. Le tribunal de première instance débouta les demanderesses, estimant que 
la volonté de la testatrice devait se déduire des mots utilisés dans le tes tament; 
la testatrice n'avait pas entendu exclure de l'héritage les enfants adoptés ou non 
biologiques, car si telle avait été son intention, elle l'aurait prévue expressément. 
L'acte privé de 1995 était donc conforme au testament dicté en 1939. En mai 2000, 
le Tribunal supérieur de justice infirma le jugement at taqué. Il décida quant à lui 
de procéder à une interprétation de la volonté de la testatrice. Se référant au cadre 
juridique en vigueur à l'époque de la testatrice, le Tribunal supérieur jugea que 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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celle-ci n'avait pas voulu inclure les enfants adoptifs dans les bénéficiaires de l'héri
tage. Il annula donc l'acte privé de 1995, déclara cpie les arrière-petites-filles de la 
testatrice étaient les héritières légitimes du patrimoine de leur arrière-grand-
mère, et ordonna cpie les biens leur fussent restitués. Les recours présentés par 
les requérants furent tous rejetés. 

Article 14 combiné avec l'article 8 - Applicabilité (exception préliminaire): les 
droits successoraux entre petits-enfants et grands-parents relèvent de la «vie 
familiale» et c'est le cas en l'espèce, même si le décès de la testatrice est survenu 
avant l'adoption de son petit-fils. Sur le fond, ce n'est pas la législation natio
nale applicable qui est en cause mais l 'interprétation faite par les juridictions 
andorranes d'une clause testamentaire. S'agissant de l 'interprétation d'un acte 
éminemment privé tel qu'une clause testamentaire insérée par un particulier 
dans un testament, un problème d'atteinte à la vie privée et familiale ne pourrait 
se poser que dans l'hypothèse d'une appréciation par le juge national des éléments 
de fait ou de droit interne qui serait manifestement déraisonnable ou arbitraire 
ou en flagrante contradiction avec les principes fondamentaux de la Convention. 
En l'occurrence, le Tribunal supérieur de justice a estimé que la notion de «fils» 
insérée dans le testament de 1939 concernait seulement les fils biologiques. La 
Cour ne peut suivre cette conclusion. En effet, elle estime que la lecture du testa
ment ne permet pas de déduire que la testatrice souhaitait exclure du bénéfice de 
la succession un éventuel petit-fils adoptif. L'intéressée aurait pu le faire, mais 
puisqu'elle ne l'a pas fait, l'unique conclusion possible et logique est qu'elle n'a 
pas souhaité le faire. L'interprétation donnée par le Tribunal supérieur de justice 
de la clause testamentaire est contraire au principe général du droit selon lequel si 
l'énoncé est exempt d'ambiguïté, point n'est besoin de s'interroger sur la volonté 
de celui qui s'est ainsi exprimé. Certes, la Cour n'est pas appelée, en principe, à 
régler des différends purement privés. Cela étant, dans l'exercice du contrôle 
européen qui lui incombe, elle ne saurait rester inerte lorsque l 'interprétation 
faite par une juridiction nationale d'un acte juridique, qu'il s'agisse d'une clause 
testamentaire, d'un contrat privé, d'un document public, d'une disposition légale 
ou encore d'une pratique administrative, apparaît comme étant déraisonnable, 
arbitraire ou, comme en l'espèce, en flagrante contradiction avec l'interdiction de 
discrimination établie à l'article 14 et plus largement avec les principes sous-
jacents à la Convention. Dans cette affaire, l 'interprétation faite par le Tribunal 
supérieur de justice de la clause testamentaire litigieuse a eu pour effet de priver 
le premier requérant de son droit à la succession de sa grand-mère, au profit des 
filles de son cousin. En outre, la seconde requérante a perdu son droit à l'usufruit 
des biens de l'héritage comme en avait disposé son défunt époux. Dès lors que la 
clause testamentaire, telle qu'elle fut établie par la testatrice, ne faisait aucune 
distinction entre enfant biologique et enfant adoptif, toute interprétation devenait 
superfétatoire. Pareille interprétation s'analyse donc en une exclusion judiciaire 
de l'enfant adoptif dans ses droits successoraux. 

La Cour ne décèle pas le but légitime poursuivi par une telle distinction ni sur 
quelle justification objective et raisonnable elle pourrait reposer. D'après elle, un 
enfant ayant fait l'objet d'une adoption - qui plus est d'une adoption plénière - se 
trouve dans la même position juridique que s'il était l'enfant biologique de ses 
parents, et cela à tous égards: relations et conséquences liées à sa vie de famille 
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et droits patrimoniaux qui en découlent. Au surplus, rien n'indique que des motifs 
d'ordre public exigeaient que le niveau de protection accordé par le juge aux 
demanderesses à l'action en justice prévale sur celui dont bénéficiait le requé
rant. La Convention est un instrument vivant, à interpréter à la lumière des 
conditions actuelles, et les Etats membres du Conseil de l'Europe attachent de 
nos jours de l'importance à l'égalité, en matière de droits de caractère civil, entre 
enfants issus du mariage et enfants nés hors mariage. Ainsi, à supposer même que 
la clause testamentaire en question eût nécessité une interprétation par les 
juridictions internes, une telle interprétation ne pouvait se faire exclusivement à 
la lumière du contexte social en vigueur au moment de la rédaction du testament 
ou du décès de la testatrice, en l'occurrence en 1939 et en 1949, dans la mesure 
où, notamment, une période de cinquante-sept ans s'est écoulée entre la date 
d'établissement du testament et le moment de l'ouverture de la succession. En 
présence d'un intervalle de temps aussi long, au cours duquel de profonds change
ments sont survenus dans les domaines tant social qu'économique et juridique, le 
juge ne peut ignorer ces nouvelles réalités. Cela vaut également pour le domaine 
testamentaire où toute interprétation, si tant est qu'elle était nécessaire, doit 
rechercher quelle était la volonté du de cujus ainsi que l'effet utile du testament, 
tout en gardant à l'esprit que l'on «ne peut pas présumer que le testateur aurait 
voulu ce qu'il n'a pas dit», et sans oublier de conférer à la disposition testamen
taire le sens le plus conforme au droit interne et à la Convention telle qu'inter
prétée par la jurisprudence de la Cour. 
Conclusion : violation (cinq voix contre deux). 

Article 41 : la Cour réserve la question de l'application de cet article. 
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En l 'a f fa ire Pla e t P u n c e r n a u c. A n d o r r e , 

L a C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 

Sir Nicolas BKATZA, président, 

M""' V . STRÂZNICKÀ, 

M M . J . CASADEVAEL, 

R. MARUSTE, 

L. GAREICKI, 

J . BORREGO BORREGO, 

S. YAVLOVSCHI, juges, 

et de M . M . O'Bim.E, greffier de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 7 oc tobre 2003, 

23 avril 2004 et 22 j u i n 2004, 

Rend l ' a r rê t que voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve une r e q u ê t e (n" 69498/01) d i r igée 

con t r e la P r i n c i p a u t é d ' A n d o r r e et don t d e u x r e s so r t i s s an t s de cet E t a t , 

M . A n t o n i Pia P u n c e r n a u et M'1"' Roser P u n c e r n a u P e d r o («les r e q u é 

r a n t s » ) , ont saisi la C o u r le 16 ma i 2001 en v e r t u de l 'ar t ic le 34 de la 

Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e et des L iber tés 

f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Les r e q u é r a n t s sont r e p r é s e n t é s p a r M' ' M . Pu jadas , avocat à 

A n d o r r e . Le g o u v e r n e m e n t a n d o r r a n («le G o u v e r n e m e n t » ) est r e p r é 

sen t é pa r son a g e n t e , M M R R. Cas t e l l ón Sánchez , chef du cab ine t j u r i 

d ique du G o u v e r n e m e n t . 

3. Les r e q u é r a n t s a l l égua i en t q u e les décisions r e n d u e s pa r le T r i b u n a l 

s u p é r i e u r de j u s t i c e et le T r i b u n a l cons t i t u t ionne l ava ien t opéré à 

l ' encon t re du p r e m i e r d ' e n t r e eux une d i sc r imina t ion en m a t i è r e de 

dro i t s successoraux fondée su r le m o d e de filiation qu i , à leur avis, 

e m p o r t a i t violat ion de l 'a r t ic le 8 de la Conven t i on pris i so lément et 

combiné avec l 'ar t icle 14. 

4. La r e q u ê t e a é té a t t r i b u é e à la q u a t r i è m e sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e cha rgée 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é té cons t i tuée 

c o n f o r m é m e n t à l 'ar t icle 26 § 1 du r è g l e m e n t . 

5. Le I e r n o v e m b r e 2001 , la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a é té a t t r i 

buée à la q u a t r i è m e sect ion ainsi r e m a n i é e (ar t ic le 52 § 1). 

6. P a r u n e décis ion du 27 m a i 2003, la c h a m b r e a déc l a r é la r e q u ê t e 

p a r t i e l l e m e n t recevable . 
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7. T a n t les r e q u é r a n t s q u e le G o u v e r n e m e n t on t déposé des obser 

va t ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

8. U n e aud ience s'est d é r o u l é e en publ ic au Pala is des Dro i t s de 

l ' H o m m e , à S t r a sbou rg , le 7 oc tobre 2003 (ar t ic le 59 § 3 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 

M""' R. CASTELLÓN SÁNCHEZ, agente, 

M ' S M . VI IA AMIGÓ, conseil, 

M. FERNÁNDEZ LLORENS, 

J . MEDINA ORTIZ, avocats , conseillers ; 

- pour les requérants 

M " M . PUJADAS, 

C. LLUFRIU, 

V. DURICH, avocats , conseils. 

9. La C o u r a e n t e n d u en leurs déc l a r a t i ons , ainsi q u ' e n leurs r éponses 

à u n e ques t i on du p rés iden t de la c h a m b r e , M 1 ' Pu jadas p o u r les r e q u é 

r a n t s et M" Vila Amigó pour le G o u v e r n e m e n t . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

10. Le p r e m i e r r e q u é r a n t , M . An ton i Pia P u n c e r n a u , né en 1966, est le 

fils adopt i f de la seconde r e q u é r a n t e , M M L Roser P u n c e r n a u Ped ro . Lors de 

l ' in t roduc t ion de la r e q u ê t e , celle-ci é ta i t la cu r a t r i c e de son Fds, hand i 

capé m e n t a l . T o u s deux rés ida ien t en A n d o r r e . Elle est décédée a lors q u e 

l 'affaire é ta i t p e n d a n t e devan t la C o u r . 

A. Genèse de l'affaire 

11. En 1949 M1 1"' Ca ro l i na Pujol Ol l e r , veuve de feu F rancese Pia G u a s h , 

d é c é d a en la issant t rois e n f a n t s : F rancese -Xav ie r , Ca ro l i na et Sara . La 

dé fun te avait fait en 1939 un t e s t a m e n t devan t no t a i r e don t la s e p t i è m e 

disposi t ion ins t i tua i t une subs t i t u t i on Fidéicommissai re au bénéfice de son 

fils F rancese -Xav ie r avec, pour le cas où ce d e r n i e r ne pour ra i t hé r i t e r , u n e 

c lause de subs t i t u t i on en faveur d e sa s œ u r Ca ro l ina . Si celle-ci s 'avérai t 

ê t r e e l l e -même d a n s l ' impossibi l i té de recuei l l i r la succession, c 'é ta i t alors 

J o s e p Anton i Se r r a Pia, fils de Sa ra , qui devai t hé r i t e r . 
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12. La t e s t a t r i c e ind iqua q u e F rancese -Xav ie r , le bénéf ic ia i re d e son 

t e s t a m e n t et hé r i t i e r f iduciaire , devai t t r a n s m e t t r e les b iens faisant 

l 'objet du t e s t a m e n t à un fils ou à un petit-fils d ' un m a r i a g e lég i t ime et 

c a n o n i q u e , qu i sera i t l ' hé r i t i e r fidéicommissaire. P o u r ce fa i re , elle insé ra 

la c lause su ivan te d a n s le t e s t a m e n t : « C e l u i qui d e v i e n d r a hé r i t i e r devra 

o b l i g a t o i r e m e n t t r a n s m e t t r e la succession à un fils ou à un petit-fils d 'un 

m a r i a g e l ég i t ime et c a n o n i q u e (...) » («El qui arribi a èsser hereu haurà forço-

samenl de transmetre Vherència a un fili o net de legitim i canonie matrimoni (...) »). 

F a u t e de r é u n i r ces cond i t ions , la t e s t a t r i c e d isposa que les enfan t s et 

pe t i t s - en fan t s des s u b s t i t u t s s e r a i en t appe lé s à la succession. 

13. Le bénéf ic ia i re du t e s t a m e n t , F rancese -Xav ie r , c o n t r a c t a un 

m a r i a g e c a n o n i q u e avec la r e q u é r a n t e Roser P u n c e r n a u Pedro . P a r un 

ac te é tab l i le 11 n o v e m b r e 1969 devan t un n o t a i r e de La C o t o g n e 

( E s p a g n e ) , le couple a d o p t a un enfan t , An ton i , selon les moda l i t é s de 

l ' adopt ion p lén iè re . P a r la su i te , ils a d o p t è r e n t un second enfan t . 

14. En 1995, F rancese -Xav ie r Pia Pujol é tabl i t un t e s t a m e n t dans 

lequel il l éguai t 300 506 eu ros (EUR) à son fils A n t o n i (le p r e m i e r 

r e q u é r a n t ) et 180 303 E U R à sa fille. P a r a i l leurs , il dés igna i t son épouse 

Rose r (la seconde r e q u é r a n t e ) hé r i t i è r e universe l le du r e s t e de ses biens . 

P a r u n codicille du 3 ju i l l e t 1995, F rancese -Xav ie r Pia Pujol l égua à son 

fils adop t i f An ton i les b iens p r o v e n a n t de l ' hé r i t age de sa m è r e en nue-

p rop r i é t é , l 'usufrui t é t a n t a t t r i b u é à son épouse . L ' h é r i t a g e en ques t ion 

é ta i t cons t i tué pa r un e n s e m b l e de b iens immobi l i e r s . F rancese -Xav ie r 

Pia Pujol d é c é d a le 12 novembre 1996. L ' o u v e r t u r e du codicille eu t lieu le 

27 n o v e m b r e 1996. 

15. Ainsi , les seuls hé r i t i e r s po ten t i e l s de la succession t e s t a m e n t a i r e 

sont les r e q u é r a n t s , A n t o n i Pia P u n c e r n a u et sa m è r e , et deux s œ u r s , 

C a r o l i n a et I m m a c u l a d a S e r r a Areny , a r r iè re-pe t i tes - f i l les de la t e s t a t r i ce . 

B. A c t i o n c iv i le i n t r o d u i t e p a r l e s s œ u r s C a r o l i n a e t I m m a c u l a d a 

S e r r a A r e n y , e n v u e d ' o b t e n i r la n u l l i t é d u c o d i c i l l e d e 1995 

16. Le 17 ju i l l e t 1997, C a r o l i n a et I m m a c u l a d a Se r r a Areny sa is i ren t le 

t r ibuna l des ba t l les d ' A n d o r r e d ' u n e ac t ion civile t e n d a n t à faire déc l a r e r 

nul et non avenu le codicille du 3 ju i l le t 1995, et à faire c o n d a m n e r les 

r e q u é r a n t s , en t an t q u e d é f e n d e u r s à l 'ac t ion, à r e m e t t r e aux d e m a n d e 

resses tous les biens c o n s t i t u a n t l ' hé r i t age de leur a r r i è r e - g r a n d - m è r e , 

C a r o l i n a Pujol Ol le r , a insi q u ' a u p a i e m e n t de d o m m a g e s - i n t é r ê t s pour 

possession indue de ces b iens . 

17. P a r un j u g e m e n t con t rad ic to i r e du 14 oc tobre 1999, la c h a m b r e 

civile du t r i b u n a l des bat l les d ' A n d o r r e re je ta l 'ac t ion p o u r les motifs 

su ivan ts : 
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« ( . . . ) 

III. Considérant que les deux parties s'acxordent à dire que c'est la volonté de la 

testatrice au moment où elle dicte son testament qui en détermine le contenu, de sorte 

que le testament doit s ' interpréter suivant sa volonté, celle-ci devant se déduire des 

mots utilisés dans le testament (Digeste 50, 16, 219). Dès 1941, il ressortait de la 

jurisprudence des tribunaux andorrans (jugement du juge délégué aux appels en date 

du 3 février 1941) que «dans les successions tant légales que testamentaires, on doit 

tenir principalement compte de la volonté des testateurs, comme cela se déduit de 

nombreuses dispositions de droit romain et de droit canon (...) » 

IV. Considérant que dans le testament daté du 12 octobre 1939, la testatrice dispose 

que (...) «Celui qui deviendra héritier devra obligatoirement t ransmet t re la succession à 

un (ils ou à un petit-fils d'un mariage légitime et canonique (...) » \«El qui arribi a ésser 

hereu haurà forçosameni de transmetre Vherèncin ci un fill o nef de legiHm i canonic maïrimoni (...) »] 

Ce faisant, le testament en question établit une substitution fidéicommissaire dite «si 

sine liberis decesserit » (...) Si l'on procède à l'analyse de la finalité de la substitution 

fidéicommissaire «sine liberis », l'on s'aperçoit que ce qui est recherché est le maintien 

du patrimoine familial au sein de la famille et, par tant , la stabilité et la conservation du 

patrimoine. 

V. Considérant que pour interpréter le contenu du testament en question, il convient 

de prendre en compte, comme cela a été dit précédemment, la volonté de la testatrice 

d'après les mots utilisés et à la lumière des circonstances et de la réalité en vigueur 

lorsqu'elle s'est exprimée. 

A l'époque de la rédaction du testament , la Constitution n'avait pas été promulguée 

et il n'existait aucune loi ordinaire ni d 'autres dispositions analogues en la matière. En 

conséquence, pour interpréter le contenu des mots utilisés dans le testament , il faut se 

référer au droit coutumier, au «iuscomune » découlant de la réception du droit romain et 

des modifications introduites par le droit canon, ainsi qu'à la jurisprudence des tribu

naux andorrans en la matière (...) En revanche, ni législation, ni jurisprudence, ni 

doctrine étrangères ne peuvent s'appliquer en l'espèce. 

Le CorpusIurius contenait l'institution de l'adoption et assimilait au mot «enfant» les 

enfants naturels et les enfants adoptifs (...) en prévoyant deux modalités d'adoption: 

celle qui était réalisée sous l 'autorité d'un princep ou celle qui se déroulait devant 

un magistrat. Dans le premier cas, on utilisait une formule consistant à demander à 

l 'adoptant s'il voulait l'adopté comme enfant légitime et à l'adopté s'il y consentait. On 

y précisait également que «la parenté par consanguinité ne se contracte pas par un acte 

mais par la naissance ou par l'adoption solennelle» (Dioclétien et Maximien, Codi 4, 

19, 13). En outre, «le lien père-enfant n'est institué ni par de simples affirmations ni 

par fausse confession, même si les deux parties y consentent, mais uniquement dans 

le cadre d'un mariage légitime ou moyennant l'adoption solennelle» (Dioclétien et 

Maximien, Codi 4, 19, 14) (...) 

En conséquence, selon la conception romaine de l'adoption, l 'adopté sort de sa lamille 

d'origine et rompt tous les liens l'unissant à celle-ci. Parallèlement, il devient le fils de la 

famille de l 'adoptant et, en tant que tel, jouit entre autres du nom de cette famille et 

surtout acquiert des droits de succession. Cet te institution a été utilisée essentiellement 

à des fins héréditaires. Par la suite, deux formes d'adoption furent prévues: l'adoption 

plénière et l'adoption simple [menys p/ena], cette dernière ayant comme seule finalité 

celle de garantir les droits de l'adopté sur l 'héritage de l 'adoptant ; quant à la première 
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forme d'adoption, elle est fondée sur l'idée que l'adoption doit remplacer ou imiter la 
filiation naturelle. 

(...) 

VI. (...) Si l'on tient compte du fait que l'adoption est une institution juridique, qui a 
pour finalité de donner la possibilité aux couples privés d'enfants d'en avoir (...) Ainsi 
l'adoption répondait déjà à cette époque à une nécessité, l'enfant adopté étant assimilé 
à l'enfant légitime, approche qui a été confirmée ultérieurement par la Constitution et 
les textes législatifs. 

En conséquence, on ne peut dire que la testatrice, en utilisant cette formule, a 

entendu exclure de l'héritage les enfants adoptés ou non biologiques. Car si telle avait 

été son intention, elle l'aurait prévue expressément. 

Dès lors, le codicille établi par l'héritier, aujourd'hui décédé, Francesc-Xavier Pla 

Pujol, est conforme au testament dicté par la défunte Carolina Pujol Ollcr, et ainsi ne 

peut être déclaré nul (...)» 

C. A p p e l d e v a n t le T r i b u n a l s u p é r i e u r d e j u s t i c e d 'Andorre 

Ici. Les s œ u r s S e r r a Areny i n t e r j e t è r e n t appe l con t r e ce j u g e m e n t 

devan t le T r i b u n a l s u p é r i e u r de j u s t i c e d ' A n d o r r e . P a r un a r r ê t con t r a 

dic toire du 18 ma i 2000, le T r i b u n a l s u p é r i e u r inf i rma la décision 

a t t a q u é e . Fa i san t droi t à l 'act ion des d e m a n d e r e s s e s , il a n n u l a le codi

cille du 3 ju i l l e t 1995, déc la ra qu 'e l les é t a i en t les hé r i t i è r e s lég i t imes 

du p a t r i m o i n e de leur a r r i è r e - g r a n d - m è r e et o r d o n n a aux r e q u é r a n t s de 

r e s t i t u e r les biens en ques t ion . Le T r i b u n a l fonda son a r r ê t sur les motifs 

su ivan ts : 

« II. (...) En conséquence, la question fondamentale à trancher en l'espèce est celle de 

savoir si l'enfant ayant fait l'objet d'une adoption plénière peut être considéré comme un 

enfant d'un mariage légitime et canonique, comme l'exigeait la testatrice (...) 

III. La question doit se résoudre selon le cadre juridique de la filiation adoplive en 

vigueur dans les années 1939 et 1949, c'est-à-dire entre le moment où M""' Carolina 

Pujol i Oller a établi son acte testamentaire et la date de son décès. Dès lors, le 

testament devient un acte juridique à partir du moment où il est établi conformément 

aux formalités légales. En conséquence, s'agissant de l ' interprétation des dispositions 

testamentaires, il convient dans le cas présent de considérer la situation juridique de 

l'enfant adoptif dans le contexte social et familial de l'année 1939, date où le 

testament fut rédigé et, si l'on veut, de l 'année 1949, date de la mort de la testatrice (...) 

Les auteurs directement en contact avec la réalité andorrane soulignent que 

l'adoption est prat iquement inconnue en Andorre (Brutails: La coutume d'Andorre, 

p. 122), affirmation confirmée par tous les recueils de jurisprudence andorrane, dans 

lesquels ne figure aucune référence à l'adoption. Ce silence est du reste parfaitement 

explicable dans la mesure où les dispositions de droit romain en matière d'adoption 

étaient difficilement transposables à la famille andorrane de la première moitié du 

XX' siècle pour les motifs suivants: depuis le XIX' siècle, on pouvait la considérer 

comme une institution tombée en désuétude et, dans une certaine mesure, inutile, 

étant donné que, si d'après le droit romain, elle avait comme but prépondérant celui 
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de se procurer un successeur ou héritier, cette finalité s'obtenait en Principauté 

d'Andorre par le biais de l'institution de Vherelamenl (pacte de succession future, spéci

fique au droit catalan, établi en faveur d'un tiers), introduite par la voie coutumière. 

Dans ce contexte social et familial, il est difficile d'envisager que, lorsque la testatrice 

a mis en place l'obligation fidéicommissaire pour le cas où l'héritier fiduciaire décé

derait sans descendant d'un mariage légitime et canonique, elle laisait également réfé

rence à la descendance adoptive, laquelle à cette époque n'était pas ancrée dans la 

Principauté d'Andorre. 

Le fait que, en l'espèce, les adoptants soient les deux époux ne fait pas de l'adopté un 

enfant légitime ou du mariage, car la distinction entre enfants du mariage ou non 

présente un intérêt uniquement dans les cas d'enfants naturels (...), tandis que pour 

les enfants adoptés, la distinction entre enfants du mariage ou non ne s'applique pas. 

Dès lors, l'enfant adopté par un couple est un enfant adoptif, et non un enfant légitime 

ou du mariage (...) 

En outre, l'acte authent ique d'adoption fut établi en Espagne selon les modalilés 

espagnoles de l'adoption plénière (...) Concernant les conditions et effets généraux de 

celle-ci, est applicable la loi du 24 avril 1958 portant modification du code civil, d'après 

laquelle l'adoption conférait à l 'adopté la condition d'enfant à l'égard du père ou/et de la 

mère adoptants, mais ne lui attribuait pas un statut familial à l'égard de la famille de 

l 'adoptant. En effet, d'après l'article 174-VTI du code civil espagnol, l'adoption créait un 

lien de parenté entre l 'adoptant, l'adopté et sa descendance légitime, mais non avec la 

famille de l 'adoplant. Par ailleurs, les droits de succession se trouvaient aussi limités en 

l'espèce. Ainsi, l'acte d'adoption renvoyait à la législation catalane sur le sujet, à savoir 

la compilation de droit civil de Catalogne de 1960. L'article 248 énonçait que les enfants 

adoptifs étaient seulement appelés à la succession ah intestat du père ou de la mère 

adoptants, mais non pas à celle du reste de la famille des adoptants. Cet te règle 

répondait à l'idée d'après laquelle l'adoption créait uniquement un status Jilii, et non 

un status jamiliae. 

IV. Cela signifie qu'au moment de l'adoption les enfants adoptifs de celui institué 

comme héritier dans les patrimoines héréditaires du père et de la mère avaient, du 

point de vue juridique, la condition de personnes étrangères au cercle familial, à 

l'égard des ascendants de l'héritier fiduciaire. Cel le perspective est fortement liée à la 

faible incidence de l'adoption sur la conscience sociale et familiale en Andorre, tant à 

l'époque où le testament fut délivré qu'au moment du décès de la testatrice. En ellet, la 

volonté présumée de la testatrice doit être établie à la lumière des circonstances 

existant à l'époque de son décès. Or les enfants adoptifs de son fils légitime ou du 

mariage étaient des personnes étrangères au cercle familial, du point de vue tant jur i 

dique que sociologique. 

En effet, le fidéicommis familial catalan si sine liberis decesserit a pour finalité de 

maintenir le patrimoine familial au sein de la famille légitime ou matrimoniale, et la 

tradition juridique catalane a toujours favorisé l'exclusion des enfants adoptifs de ce 

fidéicommis familial (...) Ainsi, pour que les enfants adoptifs puissent être admis dans 

le fidéicommis, il faut que l 'intention de la testatrice de s'écarter du sens habituel de 

cette institution soil indubitable. En l'espèce, l'expression «descendants d'un mariage 

légitime et canonique», utilisée dans le testament de 1939, ne saurait suffire pour 

déduire l'intention de la testatrice de s'écarter de la signification habituellement 

octroyée au fidéicommis si sine liberis decesserit en droit des successions catalan et 

andorran. 
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V. Tout ce qui précède tend à indiquer que, bien que le droit en vigueur au moment 

où l'adoption est devenue effective reconnût des droits successoraux aux enfants 

adoptes à l'égard des parents adoptifs dans les cas de successions ab intestat (code 8, 

48, 10), ces mêmes droits ne peuvent être étendus à la succession testamentaire , où 

l'élément essentiel est la volonté du testateur. Ainsi, toute hésitation concernant 

l 'étendue de l'expression «descendants d'un mariage légitime et canonique» doit être 

levée après analyse de la volonté de la testatrice à la lumière du contexte social, familial 

et juridique dans lequel elle vécut. En l'espèce, il n'existe aucun argument favorable à 

l'inclusion des enfants adoptifs de l'héritier fiduciaire, étant donné la faible incidence de 

l'adoption en droit de la famille et des successions andorran, l 'attribution à l'adopté d'un 

statut d'enfant (fils) et non de membre de la famille des parents de l 'adoptant, et les 

finalités traditionnellement attribuées au fidéicommis familial catalan ainsi que la 

tradition juridique catalane et andorrane.» 

D . R e c o u r s e n n u l l i t é d e la p r o c é d u r e d e v a n t l e T r i b u n a l 

s u p é r i e u r d e j u s t i c e d 'Andorre 

19. A l l éguan t q u e l ' a r rê t du T r i b u n a l s u p é r i e u r de j u s t i c e por ta i t 

a t t e i n t e au pr inc ipe d ' éga l i t é devan t la loi p ro t égé p a r l 'ar t ic le 6 de la 

C o n s t i t u t i o n a n d o r r a n e et à l 'ar t icle 10 de la C o n s t i t u t i o n a n d o r r a n e 

(droit à la p ro tec t ion judiciaire et à un procès é q u i t a b l e ) , les r e q u é r a n t s 

d é p o s è r e n t un recours en nul l i té a u p r è s dud i t t r i buna l . P a r u n e décision 

du 28 juin 2000, le T r i b u n a l s u p é r i e u r de ju s t i ce r e j e t a le r ecours pour 

défaut de f o n d e m e n t . 

E. R e c o u r s A'empara d e v a n t le T r i b u n a l c o n s t i t u t i o n n e l 

20. Les r e q u é r a n t s f o r m è r e n t un r ecour s à'empara con t r e les décisions 

r e n d u e s par le T r i b u n a l s u p é r i e u r de j u s t i c e devan t le T r i b u n a l consti

tu t ionne l , a l l éguan t la viola t ion des a r t ic les 13.3 (pr inc ipe d ' éga l i t é des 

en fan t s d e v a n t la loi i n d é p e n d a m m e n t d e l eu r filiation) et 10 (droit à la 

p ro tec t ion jud ic i a i r e et à un procès équ i t ab le ) de la C o n s t i t u t i o n andor 

r a n e . P a r une décision du 13 oc tobre 2000, la h a u t e j u r i d i c t i on déc la ra 

i r recevable le r ecours pour les motifs su ivan ts : 

«(...) Il semble évident que le jugement du Tribunal supérieur de justice se limite à 

clarifier et déterminer, c'est-à-dire à interpréter, un point concret de la volonté de la 

testatrice, figurant dans son testament sous la forme d'une substitution fidéicommis-

saire en faveur d'un enfant ou petit-fils d'un mariage légitime et canonique. 

Le Tribunal supérieur de justice n'affirme à aucun moment l'existence générale d'une 

discrimination ou inégalité entre les enfants selon qu'ils soient biologiques ou adoptifs. 

Il est évident qu'une telle déclaration violerait de manière frontale l'article 13.3 de la 

Constitution et, d'autre part , serait contraire à l'opinion dominante selon laquelle 

l'ordre juridique doit toujours être interprété, et qui veut que tous les enfants soient 

égaux indépendamment de leur origine. En revanche, comme le soutient en substance 

le ministère public, «la discrimination vis-à-vis des enfants adoptifs par rapport aux 

enfants biologiques ne découle pas, dans le cas présent, d'un acte des pouvoirs publics. 
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concrètement du jugement de la chambre civile du Tribunal supérieur de justice, mais de 

la volonté de la testatrice ou disposant \fideïcomitenl] qui régit la succession testamen

taire», en vertu du principe de la liberté de tester, manifestation concrète du principe 

général de la liberté civile. 

Dans son jugement , le Tribunal supérieur de justice se limite à interpréter une clause 

testamentaire. A cet effet, il a procédé avec les moyens de la technique juridique qu'il a 

estimés adéquats et dans le cadre de sa compétence exclusive, dès lors que l'inter

prétation des actes juridiques est une question de fait qui, en tant que telle, constitue 

une matière réservée à la juridiction ordinaire. 

( • • • ) » 

2 1 . Les r e q u é r a n t s p r é s e n t è r e n t con t r e ce t t e décis ion un recours en 

supp l ique (sûplica) a u p r è s du T r i b u n a l cons t i t u t ionne l qu i , p a r u n e déci

sion du 17 n o v e m b r e 2000, le re je ta . 

II. LE D R O I T INTERNE P E R T I N E N T 

22. Les ar t ic les 6, 13 et 14 de la C o n s t i t u t i o n a n d o r r a n e du 14 m a r s 

1993 d isposent : 

Article 6 

«1. Toutes les personnes sont égales devant la loi. Nul ne peut faire l'objet d'une 

discrimination, fondée notamment sur la naissance, la race, le sexe, l'origine, la religion, 

l'opinion ou toute autre circonstance tenant à sa situation personnelle ou sociale. 

2. Il appartient aux pouvoirs publics de créer les conditions pour que l'égalité et la 

liberté soient réelles et effectives.» 

Article 13 

« 1. La loi règle la condition civile des personnes et les formes du mariage. Les effets 

civils du mariage canonique sont reconnus. 

( . . . ) 

3. Les époux ont les mêmes droits et les mêmes obligations. Les enfants sont égaux 

devant la loi, indépendamment de leur filiation.» 

Article 14 

«Toute personne a droit au respect de son intimité, de son honneur et de son image. 

Chacun a droit à la protection de la loi contre les ingérences illégales dans sa vie privée 

et familiale.» 

23. L 'a r t ic le 24 de la loi qual i f iée (qualificada) du 21 m a r s 1996 sur 

l ' adopt ion et la p ro tec t ion des m i n e u r s en d é t r e s s e est ainsi l ibe l lé : 

« (...) L'enfant adopté a les mêmes droits et obligations au sein de la famille adoptive 

que l'enfant légitime.» 
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E N D R O I T 

I. SUR L ' E X C E P T I O N PRÉLIMINAIRE DU G O U V E R N E M E N T 

24. Le G o u v e r n e m e n t soulève une except ion t i rée de l ' inappl icabi l i té 

de l 'ar t ic le 8 de la Conven t i on aux faits l i t igieux en ra ison de l ' inexis tence 

d 'une «vie fami l ia le» , au sens de ce t t e d isposi t ion, e n t r e les r e q u é r a n t s et 

feue C a r o l i n a Pujol Ol lc r . A cet éga rd , le g o u v e r n e m e n t a r g u ë de l 'absence 

de r a p p o r t s réels e n t r e la g r a n d - m è r e , C a r o l i n a Pujol Ol le r , décédée en 

1949 et le r e q u é r a n t , a d o p t é en 1969. O r , d ' a p r è s le G o u v e r n e m e n t , la 

C o u r a tou jours opté pour une a p p r o c h e p r a g m a t i q u e q u a n t au con tenu 

de la no t ion de «vie fami l ia le» , d a n s l 'op t ique de p r o t é g e r la vie familiale 

de facto et non pas celle de iure. En ce sens , l ' exis tence d ' un lien familial 

formel n 'es t pas suff isante p o u r q u ' e n t r e e n j e u l 'ar t icle 8. 

25. P o u r leur p a r t , les r e q u é r a n t s r e j e t t e n t la t hè se du G o u v e r n e m e n t 

car, si elle é ta i t a ccep t ée , elle r ev iendra i t pa r exemple à exclure du 

d o m a i n e de l 'ar t icle 8 les en fan t s p o s t h u m e s . Au d e m e u r a n t , l ' a r g u m e n t 

du G o u v e r n e m e n t conce rne é g a l e m e n t C a r o l i n a et I m m a c u l a d a Ser ra , 

qui i n t rodu i s i r en t l 'act ion en nul l i t é du codicille devan t les t r i b u n a u x 

a n d o r r a n s et qu i , elles non plus , n ' ava ien t pas connu leur a r r i è r e -g r and -

m è r e . 

26. La C o u r rappe l le q u e , d a n s l 'affaire Marckx c. Belgique ( a r rê t du 

13 j u i n 1979, série A n" 3 1 , pp . 23-24, §§ 51-52), elle a a d m i s q u e les droi ts 

successoraux e n t r e enfan t s et p a r e n t s , ainsi q u ' e n t r e pe t i t s -enfan t s et 

g r a n d s - p a r e n t s , sont si é t r o i t e m e n t liés à la vie familiale qu ' i l s t omben t 

sous l ' empi re de l 'art icle 8. Elle a ainsi e s t imé q u e le d o m a i n e des succes

sions - et des l ibéral i tés - e n t r e p roches p a r e n t s a p p a r a î t i n t i m e m e n t 

associé à la vie famil iale. Celle-ci ne c o m p r e n d pas u n i q u e m e n t des rela

t ions de c a r a c t è r e social, m o r a l ou cu l tu re l , pa r exemple dans la sphè re de 

l ' éducat ion des enfan t s ; elle englobe aussi des in t é rê t s m a t é r i e l s , c o m m e le 

m o n t r e n t n o t a m m e n t les obl igat ions a l i m e n t a i r e s et la place a t t r i b u é e à la 

réserve hé réd i t a i r e dans l 'o rdre j u r i d i q u e i n t e r n e de la major i té des E t a t s 

c o n t r a c t a n t s . Le fait q u e le décès de Ca ro l i na Pujol Ol le r soit su rvenu avant 

l ' adopt ion du r e q u é r a n t ne cons t i tue pas u n e ra ison jus t i f i an t q u e la Cour 

a d o p t e une a u t r e d é m a r c h e en l 'espèce (voir, mutatis mulandis, Camp et 

Bourimi c. Pays-Bas, n" 28369/95, § 35, C E D H 2000-X) . 

Dès lors, l 'ar t icle 8 de la C o n v e n t i o n t rouve à s ' app l iquer . 

IL SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 14 DE LA 

C O N V E N T I O N C O M B I N É AVEC L 'ARTICLE 8 

27. Les r e q u é r a n t s se p l a ignen t de ce q u e les décis ions r e n d u e s p a r le 

T r i b u n a l s u p é r i e u r de j u s t i c e et le T r i b u n a l cons t i t u t ionne l ont opé ré en 

m a t i è r e de dro i t s successoraux une d i sc r imina t ion injustifiée fondée sur le 
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m o d e de filiation qui por te a t t e i n t e à leur dro i t au respec t de leur vie 

pr ivée et famil ia le . De ce fait, ils e s t i m e n t qu' i l y a eu violat ion de 

l 'ar t icle 14 de la C o n v e n t i o n combiné avec l 'ar t icle 8. 

28. L 'a r t i c le 8 de la Conven t i on est ainsi libellé : 

« 1. Toute personne a droit au respect de sa vie privée et familiale, de son domicile et 

de sa correspondance. 

2. II ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 

pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 

dans une société démocratique, est nécessaire à la sécurité nationale, à la sûreté 

publique, au bien-être économique du pays, à la défense de l'ordre et à la prévention 

des infractions pénales, à la protection de la santé ou de la morale, ou à la protection 

des droits et libertés d'autrui.» 

29. Q u a n t à l ' a r t ic le 14, il se lit c o m m e suit : 

«La jouissance des droits et libertés reconnus dans la (...) Convention doit être 

assurée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 

langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 

ou sociale, l 'appartenance à une minorité nationale, la fortune, la naissance ou toute 

autre situation. » 

A. A r g u m e n t a t i o n d e s p a r t i e s 

/. Les requérants 

30. Les r e q u é r a n t s soul ignent d ' e m b l é e q u e la C o u r se t rouve en 

p ré sence d ' une p r o b l é m a t i q u e nouvel le j a m a i s a b o r d é e pa r elle j u s q u ' à 

ce j o u r . En effet, les p r é c é d e n t s dont elle avai t eu à c o n n a î t r e ( a r r ê t s 

Marckx p réc i t é , Inze c. Autriche, 28 oc tobre 1987, sér ie A n" 126, et Mazurek 

c. France, n" 34406/97, C E D H 2000-11) p o r t a i e n t sur des disposi t ions légales 

rég i s san t les cas de succession ab intestat ayan t e n t r a î n é une ingé rence 

i l légi t ime de l 'E ta t d a n s la vie familiale des r e q u é r a n t s e t /ou u n e discri

m i n a t i o n d a n s les re la t ions famil iales fondée sur la na i s sance . 

31 . O r la p r é s e n t e affaire a t ra i t à la s p h è r e pr ivée pu i squ 'e l l e se 

r a p p o r t e à l ' au tonomie de la volonté décou lan t d ' un t e s t a m e n t é tabl i pa r 

C a r o l i n a Pujol O l l e r en 1939. La t e s t a t r i ce d é c è d e en 1949. En 1969 

survient l ' adopt ion du r e q u é r a n t et ce n 'es t q u ' e n 1996, ap rès le décès du 

fils et hé r i t i e r fiduciaire de C a r o l i n a , q u ' a lieu l ' ouve r tu re du codicille 

é tabl i en 1995 pa r celui-ci. Pour les r e q u é r a n t s , il ne fait a u c u n d o u t e q u e 

la cause doit ê t r e e x a m i n é e au r e g a r d des d isposi t ions de dro i t privé, 

lesquel les doivent ê t r e lues à la l umiè r e du dro i t a n d o r r a n en v igueur en 

1996 et de la C o n v e n t i o n . O r force est de c o n s t a t e r q u e le T r i b u n a l 

s u p é r i e u r de jus t i ce a failli à son obl igat ion d ' a p p l i q u e r l ' ensemble de ces 

n o r m e s . 
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32. Les r e q u é r a n t s font observer q u e le ius commune est une source 

supplé t ive de droi t civil en droi t a n d o r r a n . Le ius commune en v igueu r en 

A n d o r r e i n t èg re le droi t c o u t u m i e r a n d o r r a n fondé sur le dro i t r oma in 

revu à la l umiè r e du droi t c a n o n i q u e . Voilà donc que l le é ta i t la base 

légale appl icable en 1939, a n n é e où le t e s t a m e n t fut r éd igé . O r , dès sa 

r édac t ion , il y a plus de mil le ans , le droi t c a n o n i q u e t r a i t a i t de l 'adop

t ion. L'Eglise ca tho l ique a t t r i b u e à l ' enfant adopt i f les c a r a c t é r i s t i q u e s 

énoncées d a n s le c anon 1094 du code de Benoî t X V , sous l ' empi re duque l 

le t e s t a m e n t fut réd igé en 1939, c a r a c t é r i s t i q u e s conf i rmées en 1983 par le 

c anon 110 du code m o d e r n e de dro i t canon , qu i consacre le p r inc ipe de 

l 'égali té des enfan t s a d o p t é s et des en fan t s l ég i t imes . Il est i ncon tes t ab le 

q u e le droi t c a n o n i q u e cons t i tue u n e source supplé t ive de dro i t dans la 

P r i n c i p a u t é d ' A n d o r r e . Ce fait r é su l t e d ' u n e a b o n d a n t e j u r i s p r u d e n c e . 

Pa r a i l leurs , en droi t r o m a i n , les en fan t s adop té s ont les m ê m e s droi ts 

successoraux et fami l iaux q u e les en fan t s l ég i t imes ou n a t u r e l s . Ainsi 

l ' adopt ion é ta i t p révue t a n t pa r le droi t c a n o n i q u e q u e pa r le droi t 

r oma in . P a r c o n s é q u e n t , il est indén iab le que l ' adopt ion é ta i t une insti

tu t ion ju r id ique connue et u t i l i sée pa r la société a n d o r r a n e de 1939. 

33 . S 'agissant des règles d ' i n t e r p r é t a t i o n des t e s t a m e n t s , les r e q u é 

r a n t s r appe l l en t que , su ivan t la t r ad i t i on r o m a i n e en la m a t i è r e , lorsque 

la c lause t e s t a m e n t a i r e est c la i re et d é p o u r v u e de t o u t e a m b i g u ï t é , il n'y a 

pas lieu de s 'en é c a r t e r sous p r é t e x t e d ' en r e c h e r c h e r l ' espr i t . 

34. C e l a signifie q u e , si la t e s t a t r i c e avait r é e l l e m e n t souha i t é exclure 

la filiation adopt ive de la s u b s t i t u t i o n f idé icommissa i re , elle a u r a i t inséré 

une c lause spécifique à cet effet c o m m e le faisaient les no t a i r e s a n d o r r a n s 

et c a t a l a n s . A cet égard , les r e q u é r a n t s se r é fè ren t aux n o m b r e u x formu

la i res , ac tes n o t a r i é s et décisions jud ic i a i r e s , p a r lesquels l 'exclusion 

du fils adop t i f de la success ion a tou jours fait l 'objet d a n s la p r a t i q u e 

d ' une c lause d 'exclus ion expres se en ex igean t q u e l 'enfant soit l ég i t ime 

et n a t u r e l pa r l 'u t i l i sa t ion de fo rmules telles que «fils d'un mariage légitime, 

canonique et charnel » ou encore «fils légitime et naturel d'un mariage canonique » 

ou encore «fils procréé dans le cadre d'un mariage légitime et charnel ». O r , en 

l 'occur rence , feue C a r o l i n a Pujol Ol le r n ' a fait a l lusion d a n s son t e s ta 

m e n t à a u c u n e exclusion, qu 'e l le soit t ac i t e ou expres se , des fils adopt i l s . 

Sa c lause visait s e u l e m e n t à é c a r t e r les fils i l légi t imes. 

35. C e l a signifie q u e le T r i b u n a l s u p é r i e u r de ju s t i ce d ' A n d o r r e ne 

s 'est pas conformé au dro i t appl icab le en l 'espèce. D ' a p r è s les r e q u é 

r a n t s , le t r i buna l a u r a i t d û i n t e r p r é t e r le t e s t a m e n t en accord avec la 

légis la t ion en v igueur en 1996, n o t a m m e n t la C o n s t i t u t i o n a n d o r r a n e de 

1993 et la loi sur l ' adopt ion de m a r s 1996. De ce m a n q u e m e n t to ta l au 

droi t appl icable découle p o u r eux l ' exis tence d ' une viola t ion pa r les au to 

ri tés a n d o r r a n e s , qu i sont les g a r a n t e s u l t imes de leur dro i t au respec t de 

leur vie famil iale sans subi r de d i s c r imina t i on injustif iée. Selon eux , il est 

clair q u e , d a n s son t e s t a m e n t , la t e s t a t r i c e n ' a pas in t rodu i t de différence 



196 ARRÊT l'EA ET l'UNCERNAU r. ANDORRE 

c o n c e r n a n t la filiation pa r adop t ion . Dès lors, il ne rev ient ni aux individus 

ni aux t r i b u n a u x d ' o p é r e r une d is t inc t ion , qui plus est , c o n t r a i r e à la 

C o n s t i t u t i o n a n d o r r a n e et à la Conven t i on e u r o p é e n n e . De ce fait, l ' a r rê t 

du T r i b u n a l s u p é r i e u r de j u s t i c e suppose une ingé rence illicite d a n s leur 

vie pr ivée et famil ia le , c l a i r e m e n t d i sc r imina to i r e q u a n t au p r e m i e r des 

r e q u é r a n t s ; or l ' i ngérence c o m m e la d i sc r imina t ion sont e x p r e s s é m e n t 

p roscr i t es p a r la C o n s t i t u t i o n a n d o r r a n e de 1993 et pa r la loi qual i f iée de 

1996 sur l ' adopt ion et la p ro tec t ion des m i n e u r s en d é t r e s s e . 

36. En conclusion, les r e q u é r a n t s sont d'avis qu ' i l y a eu violat ion des 

a r t ic les 8 et 14 de la Conven t ion . 

2. Le Gouvernement 

37. Le G o u v e r n e m e n t soul igne d ' e m b l é e q u e la légis lat ion a n d o r r a n e 

ne con t i en t a u c u n e d i s c r imina t i on e n t r e enfan t s adopt i fs et en fan t s légi

t imes . D a n s l 'affaireMarckx p r éc i t ée , la C o u r a c o n s t a t é une viola t ion de la 

C o n v e n t i o n mais celle-ci se fondait sur une d i sc r imina t ion d 'or ig ine légale . 

D a n s le cas p r é sen t , c 'est tou t le c o n t r a i r e pu i sque la loi a n d o r r a n e 

r econna î t aux pe t i t s -enfan t s , qu ' i l s soient l ég i t imes , n a t u r e l s ou adopt i fs , 

les m ê m e s d ro i t s successoraux l égaux p a r r a p p o r t aux p a r e n t s ( réserve 

légale en cas de succession t e s t a m e n t a i r e , droi t s à l ' hé r i t age en cas de 

succession ab intestat) et aux g r a n d s - p a r e n t s . P o u r le G o u v e r n e m e n t , la 

p r é s e n t e espèce s ' écar te de m a n i è r e subs tan t i e l l e de l 'affaire Marckx 

p u i s q u e le r e q u é r a n t a reçu plus de 300 000 E U R de son pè re et avait la 

m ê m e vocat ion successora le q u e sa soeur ou q u e tou t a u t r e frère ou s œ u r 

l ég i t ime s'il en avai t eu . 

38 . En l 'occur rence , le di f férend p a t r i m o n i a l t rouve son or ig ine d a n s la 

l ibre volonté d 'une t e s t a t r i ce qu i , en droi t na t iona l , avait t ou t e l a t i t ude 

pour d i sposer de ses b iens , excep t ion faite de la réserve légale . O r , sous 

rése rve de ce t t e l imi te , le d ro i t a n d o r r a n p ro t ège la l iber té de d i sposer du 

res te des b iens . U n e fois s a u v e g a r d é e la pa r t des hé r i t i e r s r é se rva t a i r e s , 

le t e s t a t e u r peu t l i b r e m e n t l éguer le r e s t a n t de son p a t r i m o i n e . C 'es t 

p r é c i s é m e n t ce qu i a eu lieu en l 'espèce. P o u r le G o u v e r n e m e n t , il n 'y a 

pas eu ingé rence dans la vie famil ia le des r e q u é r a n t s . Au d e m e u r a n t , à 

suppose r m ê m e q u e l 'on puisse cons idé re r les décisions r e n d u e s p a r les 

t r i b u n a u x a n d o r r a n s c o m m e cons t i tu t ives d ' u n e ingé rence d a n s le respec t 

des dro i t s invoqués pa r les r e q u é r a n t s , celle-ci é ta i t jus t i f iée . D ' u n e pa r t , 

on peu t e s t i m e r q u e la décis ion du T r i b u n a l s u p é r i e u r visait le bu t légi

t i m e de p r o t é g e r le dro i t des vé r i t ab les hé r i t i e r s f idé icommissa i res et , 

p a r t a n t , t enda i t à la p ro tec t ion des dro i t s et l ibe r tés d ' a u t r u i . D ' a u t r e 

p a r t , la décision c r i t i quée s ' inscrivait dans le c h a m p de la m a r g e d ' a p p r é 

c ia t ion don t d i sposent les E t a t s d a n s des d o m a i n e s tels q u e celui en 

ques t i on en l 'espèce. En défini t ive, un j u s t e équi l ib re a é té m é n a g é e n t r e 

les d ro i t s c o n c u r r e n t s en p r é s e n c e . 
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39. P o u r le G o u v e r n e m e n t , l ' i n t e rp r é t a t i on faite par le T r i b u n a l supé

r ieur de jus t i ce co r re spond p a r f a i t e m e n t à la volonté e x p r i m é e p a r la 

t e s t a t r i ce en 1939 et à la légis lat ion tel le q u ' e n v igueu r en A n d o r r e lors 

d u décès d e celle-ci en 1949. Selon la t r ad i t i on j u r i d i q u e appl icable à 

l ' époque , les fils adopt i fs n ' ava ien t pas les m ê m e s dro i t s q u e les fils légi

t imes d a n s le cad re du ( idé icommis familial d a n s la m e s u r e où l 'objectif de 

ce t t e ins t i tu t ion é ta i t de p rése rve r le p a t r i m o i n e d a n s la famil le . O r déjà 

les pos t -g lossa teurs ava ien t cons t a t é que l ' admiss ion des fils adopt i fs dans 

le fidéicommis impl iqua i t de laisser aux m a i n s d e l ' hé r i t i e r fiduciaire 

l ' accompl i s sement de la condi t ion , avec le r i sque évident de f raude ou 

d ' abus de dro i t . 

40. Le G o u v e r n e m e n t rappe l le q u e l ' i n t e r p r é t a t i o n du dro i t i n t e r n e 

relève du seul ressor t des j u r id i c t ions i n t e r n e s , qui sont les m i e u x placées 

pour i n t e r p r é t e r et a p p l i q u e r le droi t na t iona l . Le cont rô le de la C o u r 

se l imi te à vérifier q u ' u n e tel le appl ica t ion ou i n t e r p r é t a t i o n du droi t 

na t iona l est compa t ib l e avec les ex igences de la Conven t ion . En l 'espèce, 

le T r i b u n a l s u p é r i e u r d e just ice , a p r è s un e x a m e n m i n u t i e u x du droi t 

i n t e r n e et des a l l éga t ions des pa r t i e s , d a n s l 'exercice des fonctions qui 

é t a i en t les s iennes en p r o c é d a n t à l ' i n t e rp r é t a t i on de la volonté du 

de cujus, a e s t imé que la t e s t a t r i ce n 'ava i t pas prévu de disposi t ion 

exc luan t e x p r e s s é m e n t les enfan t s adopt i fs parce q u e , d a n s son espr i t , 

u n e tel le exclusion r e s so r t a i t c l a i r e m e n t de la m e n t i o n «fils d ' un m a r i a g e 

l ég i t ime et c a n o n i q u e » . En défini t ive, l ' i n t e r p r é t a t i o n faite p a r le T r ibu 

nal s u p é r i e u r de j u s t i c e ne con t rev ien t n u l l e m e n t à la Conven t i on car 

l ' a r rê t l i t igieux ne r e n f e r m e a u c u n e express ion ou déc l a r a t i on h u m i 

l ian te ou a t t e n t a t o i r e à la d ign i té des en fan t s adop t i f s ; son a r r ê t se 

l imite à dire q u e la t e s t a t r i ce ne les avai t pas appe lés à sa succession. Pa r 

a i l leurs , le t e s t a m e n t en ques t ion ne con t ien t a u c u n e c lause qui aille à 

Pencon t r e du dro i t ou de l 'ordre publ ic . Le G o u v e r n e m e n t soul igne q u e 

tou t appe l à u n e success ion t e s t a m e n t a i r e est , p a r déf ini t ion, d iscr imi

na to i r e en ce sens qu ' i l g é n è r e des différences e n t r e hé r i t i e r s . 

4 1 . En conclusion, le G o u v e r n e m e n t e s t ime qu ' i l n 'y a pas eu violat ion 

des d isposi t ions invoquées . 

B. A p p r é c i a t i o n d e la C o u r 

42. Le gr ief des r e q u é r a n t s t e n a n t e s s e n t i e l l e m e n t au t r a i t e m e n t 

d i sc r imina to i r e q u ' a u r a i t subi le p r e m i e r d ' e n t r e eux , la C o u r j u g e 

app rop r i é de l ' é tud ie r d ' abord sous l 'angle de l 'ar t icle 14 de la Conven

tion c o m b i n é avec l 'ar t icle 8. 

43 . La C o u r a eu l 'occasion, d a n s des affaires a n t é r i e u r e s , d ' e x a m i n e r 

des a l l éga t ions de différences de t r a i t e m e n t en m a t i è r e successora le , t a n t 

sous l 'angle de l 'ar t ic le 14 combiné avec l 'ar t icle 8 ( a r r ê t s Marckx p réc i t é , 
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p. 24, § 54, et Vermeire c. Belgique, 29 n o v e m b r e 1991, série A n° 214-C, p. 83 , 

§ 28) q u ' a u r ega rd de l 'ar t icle 14 c o m b i n é avec l 'ar t icle 1 du Pro tocole n" 1 

( a r r ê t s p réc i t és Inze, p . 18, § 40, et Mazurek, § 43) . En o u t r e , elle réaf f i rme 

q u e l 'ar t icle 8 t end pour l 'essent ie l à p r é m u n i r l ' individu con t r e des ingé

rences a r b i t r a i r e s des pouvoirs publics (voir, p a r e x e m p l e , a r r ê t s Johnston 

et autres c. Irlande, 18 d é c e m b r e 1986, sér ie A n" 112, p . 25, § 55, et Camp et 

Bourimi p réc i t é , § 28) . Ce la é t a n t , il ne se c o n t e n t e pas d ' a s t r e i n d r e l 'E ta t 

à s ' abs ten i r de pare i l les i n g é r e n c e s : à cet e n g a g e m e n t p lu tô t néga t i f 

peuven t s ' a jouter des obl iga t ions posi t ives i n h é r e n t e s à un « r e s p e c t » 

effectif de la vie famil ia le (Marckx p r éc i t é , pp . 14-15, § 31) . 

Ces affaires ava ien t pour point c o m m u n le fait q u e la dif férence de 

t r a i t e m e n t l i t igieuse résu l t a i t d i r e c t e m e n t de la légis la t ion na t i ona l e , 

qu i é tabl issa i t une d is t inc t ion e n t r e les enfan t s l ég i t imes et i l lég i t imes 

(Marckx, Vermeire et Inze, a r r ê t s préc i tés ) ou e n t r e les en fan t s a d u l t é r i n s et 

les a u t r e s , qu ' i l s soient ou non nés d a n s le m a r i a g e (Mazurek, a r r ê t p r éc i t é ) . 

D a n s c h a c u n de ces cas , il s 'agissai t de savoir si pare i l le différence de 

t r a i t e m e n t au sein du sys t ème j u r i d i q u e de l 'Eta t d é f e n d e u r e m p o r t a i t 

violat ion des dro i t s des r e q u é r a n t s au r ega rd de l 'ar t icle 14 combiné avec 

l 'ar t icle 8 de la Conven t i on ou avec l 'ar t ic le 1 du Protocole n° 1. 

44. La p r é s e n t e espèce se différencie e s sen t i e l l emen t des affaires 

p réc i t ées en ce q u e la C o u r n 'es t pas saisie d 'un éven tue l p r o b l è m e 

d ' i ncompa t ib i l i t é e n t r e la C o n v e n t i o n et la légis lat ion a n d o r r a n e appl i 

cable en m a t i è r e de dro i t successoral des enfan t s a d o p t é s ; sur ce poin t , 

elle r e m a r q u e d 'a i l l eurs q u e les p a r t i e s s ' accordent à e s t i m e r q u e t a n t la 

C o n s t i t u t i o n a n d o r r a n e de 1993 q u e la loi qual i f iée sur l ' adopt ion du 

21 m a r s 1996 sont conformes au pr inc ipe d ' in te rd ic t ion de la d i scr imi

na t ion fondée su r la na issance décou lan t de l 'ar t icle 14 de la C o n v e n t i o n . 

En l 'occur rence , la ques t i on l i t igieuse conce rne l ' i n t e rp r é t a t i on faite pa r 

le T r i b u n a l s u p é r i e u r de jus t i ce d ' A n d o r r e , conf i rmée p a r le T r i b u n a l 

cons t i t u t i onne l , d ' une c lause t e s t a m e n t a i r e réd igée en 1939 et e x é c u t é e 

en 1995: il s 'agit d ' e x a m i n e r si une tel le i n t e r p r é t a t i o n con t rev ien t à 

l 'ar t ic le 14 de la Conven t i on combiné avec l 'ar t icle 8. 

45. Il est e n t e n d u q u e l'on ne s a u r a i t r e p r o c h e r aux a u t o r i t é s andor 

r a n e s u n e q u e l c o n q u e ingé rence d a n s la vie pr ivée et famil iale des r e q u é 

r a n t s , pas plus q u ' u n m a n q u e m e n t à d ' éven tue l l e s obl iga t ions posit ives 

de la pa r t de l 'E ta t a n d o r r a n afin d e r e n d r e effectif le respec t de la 

vie famil iale . Les r e q u é r a n t s se l imi t en t à c o n t e s t e r u n e décis ion j u d i 

ciaire ayan t déc la ré un ac te privé de t r ansmis s ion d ' h é r i t a g e c o n t r a i r e 

à la volonté de la t e s t a t r i c e . Ne d e m e u r e donc q u e la ques t i on de la 

p r é t e n d u e incompat ib i l i t é avec la C o n v e n t i o n de l ' i n t e rp r é t a t i on du droi t 

i n t e r n e faite p a r les j u r id i c t ions a n d o r r a n e s . 

46. A m a i n t e s r ep r i ses , et d a n s des d o m a i n e s t r è s va r i é s , la C o u r a 

déc la ré qu ' i l i ncombe au p r e m i e r chef aux au to r i t é s na t iona le s et , s ingu

l i è r e m e n t , a u x cours et t r i b u n a u x d ' i n t e r p r é t e r et d ' a p p l i q u e r le droi t 
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i n t e r n e (voir, p a r e x e m p l e , les a r r ê t s Winlerwerp c. Pays-Bas, 24 oc tobre 

1979, sér ie A n" 33 , p . 20, § 46 , Iglesias Gii elA.U.I. c. Espagne, n° 56673/00, 

§ 6 1 , C E D H 2003-V, Slivenko c. Lettonie [ G C ] , n° 48321/99, § 105, C E D H 

2003-X) . C e pr inc ipe qui , pa r déf ini t ion, vaut pour la légis lat ion in t e rne 

s ' appl ique à plus forte ra ison d a n s le c a d r e de l ' i n t e r p r é t a t i o n d ' un ac te 

é m i n e m m e n t pr ivé tel q u ' u n e c lause t e s t a m e n t a i r e insé rée p a r un pa r t i 

culier d a n s un t e s t a m e n t . D a n s un d o m a i n e c o m m e celui de l ' espèce , les 

jur idic t ions i n t e r n e s se t rouven t à l 'évidence m i e u x placées q u e le j u g e 

i n t e r n a t i o n a l pour éva luer , à la l umiè r e des t r ad i t ions j u r i d i q u e s locales, 

le c o n t e x t e pa r t i cu l i e r de la con t roverse j u r i d i q u e qui l eur est soumise et 

les d ivers d ro i t s et i n t é r ê t s c o n c u r r e n t s (voir, p a r e x e m p l e , De Diego Nafria 

c. Espagne, n" 46833/99, § 39, 14 m a r s 2002) . Appe lées à se p r o n o n c e r d a n s 

des l i t iges de cet o r d r e , les au to r i t é s na t iona le s e t , en pa r t i cu l i e r , les cours 

et t r i b u n a u x jou i s sen t d ' u n e g r a n d e l a t i t ude . 

Dès lors , un p r o b l è m e d ' a t t e i n t e à la vie pr ivée et famil iale ne pour ra i t 

donc se poser que d a n s l 'hypothèse d ' une app réc i a t i on par le j u g e na t iona l 

des é l é m e n t s de fait ou de droi t i n t e r n e qui sera i t m a n i f e s t e m e n t dé ra i 

sonnab le ou a r b i t r a i r e ou en f l agran te con t r ad ic t ion avec les pr inc ipes 

f o n d a m e n t a u x de la Conven t i on . 

47. L 'or ig ine de la p r é s e n t e affaire r e m o n t e à 1939, lorsque Ca ro l i na 

Pujol Ol le r , veuve de feu F rancese Pia G u a s h , fit un t e s t a m e n t devan t 

no ta i re don t la s e p t i è m e disposi t ion ins t i tua i t une subs t i t u t i on fidéicom-

missa i re au bénéfice de son fils F rancese -Xav ie r (pè re du p r e m i e r r e q u é 

r a n t ) , lequel devai t t r a n s m e t t r e l ' hé r i t age à un fils ou à un petit-fils d 'un 

m a r i a g e l ég i t ime et c a n o n i q u e . D a n s le cas où ces condi t ions ne s e r a i en t 

pas r é u n i e s , la t e s t a t r i c e d isposa q u e les b iens objet du t e s t a m e n t 

r ev i end ra i en t aux enfan t s et pe t i t s -enfan t s des subs t i t u t s . En 1949 

décéda i t C a r o l i n a Pujol Ol le r . 

48 . Le bénéf ic ia i re du t e s t a m e n t , F rancese -Xav ie r Pia Pujol, c o n t r a c t a 

un m a r i a g e c a n o n i q u e avec la seconde r e q u é r a n t e , Roser P u n c e r n a u 

Pedro . P a r un ac te é tabl i le 11 n o v e m b r e 1969 devan t un no ta i r e de 

La C o r o g n e ( E s p a g n e ) , le couple a d o p t a un enfan t , An ton i (le p r e m i e r 

r e q u é r a n t ) , selon les moda l i t é s de l ' adopt ion p lén iè re en v igueur en droit 

c a t a l an . P a r la su i t e , ils a d o p t è r e n t u n second enfan t . 

49. P a r un codicille du 3 ju i l le t 1995, F rancese -Xav ie r Pia Pujol légua à 

son fils adop t i f A n t o n i les biens p r o v e n a n t de l ' hé r i t age de sa m è r e en nue-

p r o p r i é t é , l 'usufruit é t a n t a t t r i b u é à son épouse (la seconde r e q u é r a n t e ) . 

F rancese -Xav ie r Pia Pujol d é c é d a le 12 n o v e m b r e 1996. L ' o u v e r t u r e du 

codicille eu t lieu le 27 n o v e m b r e 1996. L ' hé r i t age l i t igieux po r t a i t sur un 

e n s e m b l e de biens immobi l i e r s . 

50. E s t i m a n t que le r e q u é r a n t , en t a n t q u ' e n f a n t a d o p t é , ne pouvai t 

bénéficier du t e s t a m e n t é tab l i p a r la t e s t a t r i c e en 1939, d e u x a r r i è r e -

peti tes-f i l les de celle-ci p r é s e n t è r e n t u n e ac t ion civile devan t le t r ibuna l 

des ba t l l es , qu i les d é b o u t a . En appel , le T r i b u n a l s u p é r i e u r de jus t i ce 
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inf i rma le j u g e m e n t e n t r e p r i s et fit d ro i t à l 'act ion des d e m a n d e r e s s e s . 

Saisi d 'un recours A'empara, le T r i b u n a l cons t i t u t i onne l e n t é r i n a l ' a r rê t 

d ' appe l . 

5 1 . Q u a n t à l ' i n t e r p r é t a t i o n d e la c lause t e s t a m e n t a i r e , noyau d e la 

con t rover se , le t r i buna l des ba t l les saisi en p r e m i è r e ins tance a p rocédé 

à une analyse g r a m m a t i c a l e de la c lause à la l u m i è r e des a n t é c é d e n t s 

h i s to r iques , en faisant appl ica t ion du droi t r o m a i n tel que modifié par le 

droi t c anon , source du dro i t c o m m u n appl icable en A n d o r r e , pour conclure 

au rejet du r ecours . Le t r i buna l a a jouté q u ' a u c u n e légis la t ion, j u r i s 

p r u d e n c e ou doc t r i ne é t r a n g è r e n ' é t a i t appl icable d a n s la P r i n c i p a u t é . 

D ' a p r è s lui, ni la l e t t r e de la c lause ni c e r t a i n e m e n t la volonté de la 

t e s t a t r i ce ne pouva ien t a m e n e r à é c a r t e r l ' enfant adop t i f de la success ion. 

52. En appe l , le T r i b u n a l s u p é r i e u r de jus t i ce a déve loppé une in te r 

p r é t a t i o n d i f férente des é l é m e n t s de fait et d e dro i t de l 'affaire. En 

p r e m i e r lieu, le t r i buna l a cons ta t é q u e l ' adopt ion é ta i t p r a t i q u e m e n t 

inconnue en A n d o r r e en ce t t e p r e m i è r e moi t ié du X X ' siècle. De ce fait, 

il en a conclu q u e , lo r sque la t e s t a t r i ce avai t mis en place l 'obl igat ion 

fidéicommissaire pour le cas où l 'hér i t i e r f iduciaire décéde ra i t sans 

d e s c e n d a n t d ' un m a r i a g e lég i t ime et c a n o n i q u e , il é ta i t difficile d 'envi

s age r qu 'e l l e faisait é g a l e m e n t r é fé rence à la filiation adop t ive . D e m ê m e , 

le t r i buna l a fait obse rve r q u e l 'acte a u t h e n t i q u e d ' adop t ion avai t é té 

d ressé en Espagne selon les moda l i t é s espagnoles de l ' adopt ion p lén iè re . 

O r , d ' a p r è s le d ro i t e spagnol appl icable à l ' époque , n o t a m m e n t le dro i t 

c a t a l a n auque l renvoyai t l ' ac te d ' adop t ion , les en fan t s adopt i fs é t a i en t 

s e u l e m e n t appe lé s à la succession ab intestat du p è r e ou de la m è r e a d o p 

t a n t s , mais non à celle du res te de la famille des a d o p t a n t s . Lorsqu ' i l en est 

venu à e x a m i n e r que l le é ta i t la volonté de la t e s t a t r i c e , le t r i buna l a 

déc la ré qu ' auss i b ien au m o m e n t de l 'octroi du t e s t a m e n t en 1939 q u e 

lors de son décès en 1949, les en fan t s adopt i fs de son (ils l ég i t ime ou du 

m a r i a g e é t a i en t des pe r sonnes é t r a n g è r e s au cercle familial , du point de 

vue t an t ju r id ique q u e sociologique. D ' a p r è s le t r i buna l , pour que les 

en fan t s adopt i fs pu i s sen t ê t r e a d m i s d a n s le f idéicommis familial c a t a 

lan, il a u r a i t fallu que l ' i n ten t ion de la t e s t a t r i c e de s ' éca r t e r du sens 

hab i tue l de ce t t e ins t i tu t ion fût i ndub i t ab l e . O r les t e r m e s ut i l isés d a n s 

le t e s t a m e n t ne p e r m e t t a i e n t pas de conc lure en ce sens . 

5 3 . La C o u r c o n s t a t e q u e les t r i b u n a u x a n d o r r a n s se sont livrés à 

deux i n t e r p r é t a t i o n s d i f f é ren te s : la p r e m i è r e , exposée pa r le t r i buna l des 

ba t l les , é ta i t favorable à la thèse des r e q u é r a n t s ; la seconde , déve loppée 

p a r le T r i b u n a l s u p é r i e u r de j u s t i ce , leur é ta i t c o n t r a i r e . T o u t e s deux 

s ' appu ien t sur des é l é m e n t s de fait et de dro i t d û m e n t pesés au r ega rd 

d e s c i r cons tances pa r t i cu l i è r e s de l 'affaire. 

54. La C o u r rappe l le q u e l 'ar t icle 14 de la C o n v e n t i o n c o m p l è t e les 

a u t r e s c lauses n o r m a t i v e s de la Conven t i on et de ses Protocoles . Il n 'a pas 

d ' ex i s t ence i n d é p e n d a n t e , puisqu ' i l vau t u n i q u e m e n t pour « la j ou i s sance 
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des d ro i t s et l i be r t é s» qu 'e l les g a r a n t i s s e n t . C e r t e s , il p eu t e n t r e r e n j e u 

m ê m e sans un m a n q u e m e n t à leurs ex igences , et d a n s ce t t e m e s u r e , il 

possède une p o r t é e a u t o n o m e , mais il ne s au ra i t t r ouve r à s ' app l iquer si 

les faits du li t ige ne t o m b e n t pas sous l ' empi re de l 'une au moins desd i t es 

c lauses (voir, p a r m i b e a u c o u p d ' a u t r e s , a r r ê t s Van Raalle c. Pays-Bas, 

21 février 1997, Recueil des arrêts et décisions 1997-1, p . 184, § 33 , et Camp et 

Bourimi p réc i t é , § 34) . 

55. La C o u r a cons t a t é p r é c é d e m m e n t que les faits de la cause re le

va ien t de l 'ar t icle 8 de la C o n v e n t i o n . Dès lors, l 'ar t icle 14 peu t s 'appli

q u e r en combina i son avec lui. 

56. La C o u r ne j u g e pas o p p o r t u n ni m ê m e nécessa i re de se livrer à 

une q u e l c o n q u e ana lyse doc t r ina le de la ratio juris ayan t condui t les j u r i 

dic t ions i n t e r n e s , n o t a m m e n t le T r i b u n a l s u p é r i e u r de j u s t i c e d 'Andor r e , 

à o p t e r en faveur de l ' appl ica t ion d ' un o rd re ju r id ique p lu tô t q u e d 'un 

a u t r e , qu ' i l s 'agisse du droi t r o m a i n , c a n o n i q u e , c a t a l a n ou espagnol . 

C ' e s t là un d o m a i n e qui , p a r déf ini t ion, relève de la c o m p é t e n c e des 

t r i b u n a u x i n t e r n e s . 

57. La C o u r e s t ime que , c o n t r a i r e m e n t à ce que p r é t e n d le Gouver 

n e m e n t , a u c u n e q u e s t i o n t o u c h a n t à la l ibre volonté de la t e s t a t r i c e n 'es t 

en c a u s e ; seule l ' i n t e r p r é t a t i o n de la c lause t e s t a m e n t a i r e e n t r e en ligne 

de c o m p t e . Sa t â che se c i rconscr i t donc à d i re si, d a n s les c i r cons tances 

de l 'espèce, le p r e m i e r r e q u é r a n t a é té v ic t ime d ' une d i sc r imina t ion 

c o n t r a i r e à l 'ar t icle 14 de la Conven t i on . 

58. En l 'espèce, la C o u r c o n s t a t e q u e le c a r a c t è r e lég i t ime et c anon ique 

du m a r i a g e du pè re du r e q u é r a n t ne p r ê t e pas à d iscuss ion. Ne r e s t e donc 

q u e la q u e s t i o n de d i re si la not ion de « fils » insé rée d a n s le t e s t a m e n t pa r 

C a r o l i n a Pujol O l l e r concerna i t s e u l e m e n t les fils b iologiques , c o m m e le 

sou t i en t le T r i b u n a l s u p é r i e u r de j u s t i c e . La C o u r ne peu t suivre dans 

ce t t e conclus ion la j u r i d i c t i on d ' appe l a n d o r r a n e . En effet, la l ec ture du 

t e s t a m e n t ne p e r m e t pas de d é d u i r e q u e la t e s t a t r i ce souha i t a i t exclure 

du bénéfice de la succession u n é v e n t u e l petit-fils adoptif. La C o u r conçoit 

qu 'e l le a u r a i t pu le fa i re ; pu i squ 'e l l e ne l 'a pas fait, l ' un ique conclusion 

possible et logique est qu 'e l le n ' a pas souha i t é le faire. 

L ' i n t e r p r é t a t i o n d o n n é e pa r le T r i b u n a l s u p é r i e u r de ju s t i ce de la 

c lause t e s t a m e n t a i r e cons i s t an t à a t t r i b u e r à la t e s t a t r i ce une volonté 

néga t ive supposée p o u r pa rven i r à la conclus ion q u e , pu i sque la t e s t a 

t r ice n ' ava i t pas e x p r e s s é m e n t dit qu ' e l l e n ' exc lua i t pas un fils adopt i f 

c 'est qu 'e l l e avait voulu l ' exclure , est pa r t rop forcée et c o n t r a i r e au 

pr inc ipe g é n é r a l du dro i t selon leque l si l ' énoncé est e x e m p t d ' a m b i g u ï t é , 

point n ' e s t besoin de s ' i n t e r roge r sur la volonté de celui qu i s'est ainsi 

e x p r i m é («quum in verbis nulla ambiguitas est, non débet admitti voluntatis 

queastio »). 

59. C e r t e s , la C o u r n 'es t pas appe lée , en pr inc ipe , à r ég le r des 

d i f férends p u r e m e n t pr ivés . C e l a é t a n t , d a n s l 'exercice du cont rô le 
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e u r o p é e n qu i lui i ncombe , elle ne sau ra i t r e s t e r i n e r t e lo r sque l ' in ter

p r é t a t i o n faite p a r u n e ju r id ic t ion na t iona le d ' un ac te j u r i d i q u e , qu ' i l 

s 'agisse d ' u n e c lause t e s t a m e n t a i r e , d 'un con t r a t pr ivé , d 'un d o c u m e n t 

publ ic , d ' une disposi t ion légale ou encore d ' u n e p r a t i q u e a d m i n i s t r a t i v e , 

a p p a r a î t c o m m e é t a n t d é r a i s o n n a b l e , a r b i t r a i r e ou, c o m m e en l 'espèce, en 

f l ag ran te con t r ad ic t ion avec l ' in te rd ic t ion de d i sc r imina t ion é tab l ie à 

l 'ar t ic le 14 et plus l a r g e m e n t avec les pr inc ipes sous- jacents à la Conven

tion (Larkos c. Chypre [ G C ] , n" 29515/95 , §§ 30-31 , C E D H 1999-1). 

60. D a n s la p r é s e n t e affaire, l ' i n t e rp ré t a t i on faite p a r le T r i b u n a l 

s u p é r i e u r de jus t i ce de la c lause t e s t a m e n t a i r e l i t igieuse a eu p o u r effet 

de pr iver le p r e m i e r r e q u é r a n t de son droi t à la succession de sa g r a n d -

m è r e , au profit des filles de son cousin. En o u t r e , l ' annu l a t i on du codicille 

du 3 ju i l l e t 1995 a é g a l e m e n t e n t r a î n é la p e r t e p o u r la seconde r e q u é 

r a n t e de son droi t à l 'usufruit des b iens de l ' hé r i t age c o m m e en avait 

disposé son défunt époux. 

Dès lors q u e la c lause t e s t a m e n t a i r e , tel le qu 'e l l e fut é tab l ie p a r 

C a r o l i n a Pujol Ol ler , ne faisait a u c u n e d is t inc t ion e n t r e enfan t biolo

gique et enfant adoptif, t o u t e i n t e r p r é t a t i o n devena i t supe r f é t a to i r e . 

Pare i l le i n t e r p r é t a t i o n s 'analyse donc en u n e exclusion jud ic i a i r e de 

l 'enfant adopt i f d a n s ses dro i t s successoraux . 

6 1 . La C o u r rappe l le q u ' u n e d is t inc t ion est d i s c r im ina to i r e au sens de 

l 'ar t ic le 14 si elle m a n q u e de jus t i f ica t ion objective et r a i sonnab le , c 'est-à-

di re si elle ne pou r su i t pas un bu t l ég i t ime ou s'il n 'y a pas de « r a p p o r t 

r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens employés et le bu t visé » 

(voir, e n t r e a u t r e s , Frette c. France, n" 36515/97 , § 34, C E D H 2002-1). En 

l ' occur rence , la C o u r ne décèle pas le but l ég i t ime poursuivi pa r la 

décision l i t igieuse ni sur quel le just if icat ion objective et r a i sonnab le 

p o u r r a i t r epose r la d i s t inc t ion o p é r é e pa r la j u r i d i c t i on i n t e r n e . D ' a p r è s 

elle, un enfan t ayan t fait l 'objet d ' une adop t ion - qui plus est d ' une 

adop t ion p lén iè re - se t rouve d a n s la m ê m e posi t ion j u r i d i q u e q u e s'il 

é ta i t l 'enfant b iologique d e ses p a r e n t s , et cela à tous é g a r d s : r e la t ions et 

conséquences liées à sa vie de famille et droi t s p a t r i m o n i a u x qui en 

décou len t . La C o u r a affirmé à m a i n t e s repr i ses q u e seules des ra isons 

t rès fortes p o u r r a i e n t a m e n e r à e s t i m e r c o m p a t i b l e avec la Conven t i on 

u n e d is t inc t ion fondée sur la na issance hors m a r i a g e . 

Au su rp lus , r ien n ' i nd ique q u e des motifs d 'o rd re public ex igea ien t q u e 

le n iveau de p ro tec t ion accordé par la j u r id i c t ion d ' appe l a n d o r r a n e aux 

d e m a n d e r e s s e s à l 'act ion en ju s t i ce préva le sur celui don t bénéficiai t le 

r e q u é r a n t . 

62. La C o u r réaff i rme que la C o n v e n t i o n , qu i a un c a r a c t è r e dyna

m i q u e et e n t r a î n e des obl iga t ions positives de la pa r t des E t a t s , est u n 

i n s t r u m e n t vivant , à i n t e r p r é t e r à la l u m i è r e des condi t ions ac tue l les , et 

q u e les E t a t s m e m b r e s du Consei l de l 'Europe a t t a c h e n t de nos j o u r s de 

l ' impor t ance à l 'égal i té , en m a t i è r e de d ro i t s de c a r a c t è r e civil, e n t r e 
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enfan t s issus du m a r i a g e et en fan t s nés hors m a r i a g e ( a r r ê t Mazurek 

préc i t é , § 30) . Ainsi , à suppose r m ê m e que la c lause t e s t a m e n t a i r e en 

ques t ion eût nécess i té une i n t e r p r é t a t i o n pa r les j u r id i c t i ons i n t e rnes , 

u n e tel le i n t e r p r é t a t i o n ne pouvai t se faire exc lus ivement à la l u m i è r e du 

c o n t e x t e social en v igueu r au m o m e n t de la r édac t ion du t e s t a m e n t ou du 

décès de la t e s t a t r i c e , en l ' occur rence en 1939 et en 1949, d a n s la m e s u r e 

où, n o t a m m e n t , une pé r iode de c i n q u a n t e - s e p t ans s 'est écoulée e n t r e 

la d a t e d ' é t a b l i s s e m e n t d u t e s t a m e n t et le m o m e n t d e l ' ouve r tu re de la 

succession. En p r é s e n c e d ' un in terval le de t e m p s aussi long, au cours 

d u q u e l de profonds c h a n g e m e n t s sont su rvenus d a n s les d o m a i n e s t a n t 

social q u ' é c o n o m i q u e et j u r i d i q u e , le j u g e ne p e u t ignore r ces nouvelles 

réa l i t é s . C e l a vau t é g a l e m e n t pour le d o m a i n e t e s t a m e n t a i r e où toute 

i n t e r p r é t a t i o n , si t a n t est qu 'e l l e é t a i t nécessa i re , doi t r e c h e r c h e r quel le 

é ta i t la volonté du de cujus a insi q u e l'effet ut i le du t e s t a m e n t , tou t en 

g a r d a n t à l 'espri t q u e l 'on « n e peu t pas p r é s u m e r q u e le t e s t a t e u r au ra i t 

voulu ce qu ' i l n 'a pas d i t » , et sans oubl ie r de conférer à la disposi t ion 

t e s t a m e n t a i r e le sens le plus conforme au dro i t i n t e r n e et à la Conven

t ion telle q u ' i n t e r p r é t é e pa r la j u r i s p r u d e n c e de la C o u r . 

63 . Eu é g a r d à ce qu i p r écède , la C o u r e s t ime qu ' i l y a eu violat ion de 

l 'ar t icle 14 de la C o n v e n t i o n combiné avec l 'ar t ic le 8. 

64. Au vu de la conclus ion r e t e n u e au p a r a g r a p h e p r é c é d e n t , la C o u r 

est d 'avis qu ' i l n'y a pas lieu d ' e x a m i n e r s é p a r é m e n t la r e q u ê t e sous 

l 'angle de l 'ar t icle 8 de la C o n v e n t i o n lu i so lémen t . 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

65. Aux t e r m e s de l 'ar t ic le 41 d e la Conven t ion , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une satis

faction équitable.» 

A. D o m m a g e m a t é r i e l e t m o r a l 

66. A t i t re l imina i re , les r e q u é r a n t s e s t i m e n t q u e la r é p a r a t i o n devra i t 

cons is te r clans la révocat ion de l ' a r rê t du T r i b u n a l s u p é r i e u r de j u s t i c e , la 

conf i rmat ion du j u g e m e n t du t r i buna l des ba t l l es et la r e m i s e en l ' é ta t du 

p r e m i e r r e q u é r a n t en t a n t q u ' h é r i t i e r f idé icommissa i re de sa g r a n d - m è r e , 

C a r o l i n a Pujol Ol le r . P o u r le cas où cela ne sera i t pas possible , ils font 

valoir q u e le d o m m a g e m a t é r i e l co r r e spond aux b iens c o m p o s a n t la 

succession de C a r o l i n a Pujol O l l e r et qui c o m p r e n n e n t des biens 

immobi l i e r s s i tués d a n s la P r i n c i p a u t é d ' A n d o r r e , à savoi r : l 'Hor t d e la 
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C a n a l e t a , l 'Hor t d ' e n s u c a r a n e s , le Rec Vell de l ' O b a c h , l 'Hôte l Pla et le 

Boïgues del Pla. D ' a p r è s u n e expe r t i s e d a t é e du 10 ma i 2001 , la va l eu r de 

ces i m m e u b l e s é ta i t e s t imée à 127 625 000 pese ta s soit 767 042 eu ros 

( E U R ) . D a n s leurs d e r n i è r e s conclusions soumises lors de l ' aud ience 

devan t la C o u r , les r e q u é r a n t s e s t i m e n t q u e le d o m m a g e m a t é r i e l s 'élève 

d ' a p r è s une r écen t e expe r t i se à la s o m m e de 1 195 913 E U R . 

67. Q u a n t au d o m m a g e mora l , les r e q u é r a n t s , eu é g a r d aux p r o b l è m e s 

de s a n t é qu ' i l s on t subis - en pa r t i cu l i e r la r e q u é r a n t e âgée au j o u rd ' h u i de 

q u a t r e - v i n g t s ans - du fait des d iverses p r o c é d u r e s suivies d e v a n t les 

t r i b u n a u x a n d o r r a n s , éva luen t le p ré jud ice mora l du p r e m i e r r e q u é r a n t 

à 120 000 E U R et celui d e la seconde r e q u é r a n t e , m è r e et cu r a t r i c e du 

r e q u é r a n t à 30 000 E U R . 

68. Le G o u v e r n e m e n t cons idère q u a n t à lui q u e les p r é t e n t i o n s 

soumises sont m a n i f e s t e m e n t excessives. Il e s t ime q u ' e n app l i ca t ion du 

dro i t a n d o r r a n le pè r e du r e q u é r a n t a u r a i t pu r e t e n i r pour l u i - m ê m e la 

moi t ié du p a t r i m o i n e hé r i t é de sa m è r e d e so r te q u e le G o u v e r n e m e n t ne 

sera i t r e sponsab le q u e p o u r la moi t ié de la va leu r du p a t r i m o i n e en 

q u e s t i o n , c o r r e s p o n d a n t aux b iens d e v a n t ê t r e o b l i g a t o i r e m e n t t r a n s m i s 

a u r e q u é r a n t . P a r a i l leurs , il ne s au ra i t souscr i re à l ' éva lua t ion des b iens 

faite p a r les r e q u é r a n t s . Ainsi , d ' a p r è s l ' exper t i se réa l i sée p a r des e x p e r t s 

à sa d e m a n d e , la va leur de l 'hôtel Pla se ra i t de 661 885 E U R . Q u a n t 

aux a u t r e s b iens i m m e u b l e s (des t e r r a i n s ) , leur va leur to ta le est de 

89 281 E U R . Au to ta l , la va l eu r du p a t r i m o i n e de la famille Pla doi t ê t r e 

e s t i m é e , au m a x i m u m , à 751 166 E U R , m o n t a n t qu ' i l faut r é d u i r e de 

moi t i é en appl ica t ion de la réserve légale c o r r e s p o n d a n t à un q u a r t du 

p a t r i m o i n e plus un a u t r e q u a r t s u p p l é m e n t a i r e don t pouvai t d isposer 

l 'hér i t i e r fiduciaire à savoir le pè r e du r e q u é r a n t . Q u a n t au d o m m a g e 

m o r a l , le G o u v e r n e m e n t e s t ime q u e la c o n s t a t a t i o n de violat ion const i 

t ue ra i t par e l l e - m ê m e u n e sa t i s fac t ion suff isante . 

B. Frais e t d é p e n s 

69. Au t i t re des frais et d é p e n s afférents à l eur r e p r é s e n t a t i o n , les 

r e q u é r a n t s r é c l a m e n t le r e m b o u r s e m e n t d ' u n e s o m m e de 76 460 E U R . 

Ils fournissent les just i f icat i fs s u i v a n t s : 

- 30 094 E U R au t i t r e des h o n o r a i r e s engagés en p r e m i è r e ins tance 

( fac ture à l ' appui , d a t é e du 26 oc tobre 1999) ; 

- 14 320 E U R au t i t r e des hono ra i r e s c o r r e s p o n d a n t à la p r o c é d u r e 

devan t le T r i b u n a l s u p é r i e u r de ju s t i ce ( fac ture à l ' appui , d a t é e du 10 m a i 

2 0 0 0 ) ; 

- 7 611 E U R au t i t r e des hono ra i r e s e n g a g é s devan t le T r i b u n a l 

cons t i t u t i onne l ( fac ture à l ' appui , d a t é e du 30 n o v e m b r e 2000) ; 
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- 967 E U R c o r r e s p o n d a n t aux hono ra i r e s versés à l 'avoué qui est 

i n t e rvenu d a n s la p r o c é d u r e i n t e r n e ( fac tures à l ' appui , d a t é e s du 

2 n o v e m b r e 1999 et du 10 novembre 2000) ; 

- 9 916 E U R au t i t re des honora i r e s pour la p r o c é d u r e d 'opposi t ion à 

l ' exécut ion de l ' a r r ê t r e n d u pa r le T r i b u n a l s u p é r i e u r de ju s t i ce du 18 mai 

2000 ( fac ture à l ' appui) ; 

- 1171 E U R au t i t re des hono ra i r e s de l ' exper t i se du p a t r i m o i n e de 

C a r o l i n a Pujol O l l e r ( fac ture à l ' appui du 10 ma i 2001) ; 

- 12 378 E U R au t i t r e des hono ra i r e s p o u r la p r o c é d u r e d e v a n t la C o u r 

( fac tures à l ' appui dé t a i l l an t les frais relat i fs à la défense des r e q u é r a n t s 

devan t la C o u r ) . 

70. Le G o u v e r n e m e n t cons idère q u e les m o n t a n t s r é c l a m é s pa r les 

r e q u é r a n t s à ce t i t r e sont e x o r b i t a n t s . Il e s t ime q u e les frais engagés 

devan t les j u r id i c t ions i n t e r n e s ne devra i en t pas e n t r e r en ligne de c o m p t e . 

71 . Eu é g a r d aux cons idé ra t ions qu i p r é c è d e n t , le G o u v e r n e m e n t 

d e m a n d e à la C o u r de ne pas s t a t u e r , à ce s t ade de la p r o c é d u r e , la 

ques t ion de l ' appl ica t ion de l 'ar t ic le 41 de la Conven t i on ne se t rouvan t 

pas , à son avis, en é t a t . 

72. D a n s les c i r cons tances d e la cause , la C o u r j u g e q u e la ques t i on de 

l 'appl icat ion de l 'ar t ic le 41 de la Conven t ion ne se t rouve pas en é t a t . Pa r 

conséquen t , il y a lieu de la rése rver et de fixer la p r o c é d u r e u l t é r i e u r e en 

t e n a n t c o m p t e de l ' éven tua l i t é d 'un accord e n t r e l 'E ta t d é f e n d e u r et les 

r e q u é r a n t s (ar t ic le 75 § 1 du r è g l e m e n t ) . A c e t t e fin, la C o u r accorde aux 

pa r t i e s un dé la i de six mois . 

P A R C E S M O T I F S , L A C O U R 

1. Dit, à l ' u n a n i m i t é , qu ' i l y a lieu de re je te r l ' except ion du Gouver 

n e m e n t ; 

2. Dit, p a r cinq voix con t r e deux , qu ' i l y a eu violat ion de l 'ar t icle 14 de la 

Conven t i on c o m b i n é avec l 'ar t ic le 8 ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas lieu d ' e x a m i n e r s é p a r é m e n t la 

r e q u ê t e sous l 'angle de l 'ar t icle 8 de la Conven t i on lu i so lément ; 

4. Dit, à l ' u n a n i m i t é , q u e la ques t ion de l ' appl ica t ion de l 'ar t ic le 41 de la 

Conven t i on ne se t rouve pas en é t a t ; en c o n s é q u e n c e , 

a) la réserve en e n t i e r ; 

b) invite le G o u v e r n e m e n t et les r e q u é r a n t s à lui d o n n e r conna i s sance , 

dans les six mois , de tou t accord a u q u e l ils p o u r r a i e n t a b o u t i r ; 

c) réserve la p r o c é d u r e u l t é r i e u r e et délègue au p ré s iden t de la c h a m b r e 

le soin de la fixer au besoin . 
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Fai t en français et en angla i s , puis c o m m u n i q u é p a r écri t le 13 ju i l le t 

2004, en app l ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

C o n v e n t i o n et 74 § 2 du r è g l e m e n t , l 'exposé des opin ions s épa rée s 

su ivan tes : 

- op in ion en pa r t i e d i s s iden te de Sir Nicolas B r a t z a ; 

- opin ion d i s s iden te de M. Gar l icki . 

Michae l O'BoYLE 

Greffier 

Nicolas BRATZA 

P ré s iden t 

N . B . 

M . O ' B . 
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OPINION EN PARTIE DISSIDENTE 
DE Sir Nicolas BRATZA, JUGE 

(Traduction) 

1. Si j e p a r t a g e l'avis de la ma jo r i t é de la c h a m b r e selon leque l le 

gr ief des r e q u é r a n t s relève du c h a m p d 'app l ica t ion de l 'ar t ic le 8 de la 

Conven t i on et l 'ar t ic le 14 est donc app l icab le , j e ne puis en r e v a n c h e me 

ral l ier à la major i t é lorsqu 'e l le conclut qu ' i l y a eu violat ion des deux 

ar t ic les combinés e n t r e eux . 

2. C o m m e le relève l ' a r rê t , l 'espèce est t o t a l e m e n t d i f férente des 

p r é c é d e n t e s affaires où la C o u r s'est p e n c h é e sur u n gr ief re la t i f à un 

t r a i t e m e n t d i s c r imina to i r e en m a t i è r e de succession et d ' h é r i t a g e . D a n s 

tous les cas en ques t ion , c 'é tai t la légis la t ion i n t e r n e e l l e - m ê m e qui 

donna i t l ieu à la différence de t r a i t e m e n t don t le r e q u é r a n t se pla ignai t 

sous l 'angle de la Conven t ion , car elle é tabl i ssa i t une d is t inc t ion e n t r e les 

d ro i t s successoraux des enfan t s l ég i t imes et ceux des enfan t s i l légi t imes 

( a r r ê t s Marckx c. Belgique, 13 j u i n 1979, série A n" 3 1 , p . 24, § 5 4 ; Vermeire 

c. Belgique, 29 n o v e m b r e 1991, série A n° 214-C, p. 83, § 28, etlnze c. Autriche, 

28 oc tobre 1987, sér ie A n° 126, p . 18, § 40) ou e n t r e les en fan t s nés d 'une 

re la t ion a d u l t è r e et les a u t r e s en fan t s , l ég i t imes ou non (Mazurek c. France, 

n" 34406/97, § 43 , C E D H 2000-11). En l 'espèce, a u c u n gr ief de ce type n 'est 

ou ne p o u r r a i t ê t r e fo rmulé con t re A n d o r r e , la d i sc r imina t ion fondée 

sur la na i s sance é t a n t e x p r e s s é m e n t p roh ibée t a n t p a r la C o n s t i t u t i o n 

a n d o r r a n e q u e pa r la loi qual i f iée sur l ' adopt ion . 

3. Il est é g a l e m e n t i m p o r t a n t d 'obse rve r q u e , si les r e q u é r a n t s se 

p l a ignen t des décisions r e n d u e s pa r le T r i b u n a l s u p é r i e u r de j u s t i c e et le 

T r i b u n a l cons t i t u t ionne l d ' A n d o r r e , nul ne p r é t e n d q u e ces décisions 

a u r a i e n t d i r e c t e m e n t por té a t t e i n t e a u x droi ts des i n t é r e s sé s au r ega rd 

de l 'ar t ic le 8 ou qu 'e l les a u r a i e n t fait subir au p r e m i e r d ' e n t r e eux un 

t r a i t e m e n t d i s c r imina to i r e d a n s la j o u i s s a n c e de sa vie famil iale en c r éan t 

des d i s t inc t ions e n t r e les m e m b r e s de sa famille au sens biologique et ceux 

qu i on t é té adop té s . Ainsi qu ' i l ressor t des t e r m e s de l ' a r rê t du T r i b u n a l 

s u p é r i e u r de j u s t i c e d 'Andor re - l eque l fait dro i t à l ' appel des s œ u r s Se r ra 

A r e n y et cons t a t e q u e le p r e m i e r r e q u é r a n t , en t a n t q u ' e n f a n t adopt i f 

de l ' hé r i t i e r fiduciaire dés igné pa r le t e s t a m e n t de Caro l ine Pujol Ol ler , 

é t a i t exclu de la succession t e s t a m e n t a i r e - , la jur idic t ion en ques t ion a 

voulu d o n n e r effet à l ' i n ten t ion qu ' ava i t eue la t e s t a t r i ce e l l e - m ê m e en 

e x e r ç a n t son droi t de t r a n s m e t t r e ses b iens à son décès . A cet éga rd , les 

c i r cons tances de l 'espèce sont b ien d i f fé ren tes de celles qui ont souvent 

é té e x a m i n é e s p a r la C o u r , en pa r t i cu l i e r sous l 'angle de l 'ar t icle 10 de la 

Conven t ion , où c ' é t a ien t les p r o p r e s décis ions des j u r id i c t ions na t iona les 

qu i ava ien t r e s t r e in t , péna l i sé ou d ' u n e a u t r e m a n i è r e po r t é a t t e i n t e à 
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l 'exercice du dro i t en ques t i on p ro t égé p a r la C o n v e n t i o n et qui deva ien t 

ê t r e jus t i f i ées . 

4. Le fait q u ' a u r e g a r d de la Conven t i on tou t e d i s c r imina t i on e n t r e 

individus ( m o y e n n a n t pa r e x e m p l e l ' é t ab l i s semen t de d i s t inc t ions fondées 

su r les l iens b io logiques ou adoptifs e n t r e en fan t s et p a r e n t s d a n s l 'exer

cice des dro i t s successoraux) soit i n t e rd i t e aux o r g a n e s législatifs ou 

judicia i res de l 'E ta t ne signifie pas q u e l 'on e m p ê c h e de la m ê m e façon 

les pa r t i cu l i e r s d ' o p é r e r u n e d i sc r imina t ion en faisant de pare i l les d is t inc

t ions d a n s la t r ansmi s s ion de leurs b iens . En p r inc ipe , il doi t ê t r e loisible à 

u n t e s t a t e u r , d a n s l 'exercice de son dro i t de p r o p r i é t é , de choisir à qu i il 

l ègue ses b iens e t , p a r le c o n t e n u de son t e s t a m e n t , de la i re la différence 

e n t r e ses hé r i t i e r s po ten t i e l s , n o t a m m e n t en d i s t i n g u a n t e n t r e , d ' u n e 

pa r t , en fan t s et pe t i t s - en fan t s biologiques et , d ' a u t r e pa r t , en fan t s et 

pe t i t s -enfan t s adopt i fs . C o m m e le soul igne le j u g e Gar l ick i d a n s son 

opinion, la l iber té de choix du t e s t a t e u r est p r o t é g é e pa r la C o n v e n t i o n , à 

savoir l 'ar t icle 8 d e celle-ci et l 'ar t ic le 1 du Protocole n" 1. L 'E t a t doi t en 

pr inc ipe d o n n e r effet - pa r le biais de ses o r g a n e s jud ic i a i r e s - à u n e tel le 

c lause t e s t a m e n t a i r e pr ivée ; on ne sau ra i t j u g e r qu ' i l a ce faisant m a n q u é 

à ses obl iga t ions au r e g a r d de la C o n v e n t i o n ( n o t a m m e n t de l 'ar t icle 14), 

sauf c i r cons tances excep t ionne l l e s où la c lause peu t ê t r e cons idérée 

c o m m e é t a n t i ncompa t ib l e avec les idéaux f o n d a m e n t a u x de la Conven 

tion ou c o m m e visant à la d e s t r u c t i o n des dro i t s et l ibe r tés qu i y sont 

r e connus . Ce la vau t m ê m e s'il ne s emble y avoir a u c u n e jus t i f ica t ion 

objective et r a i sonnab le à la d i s t inc t ion o p é r é e p a r le t e s t a t e u r . 

5. A m o n sens , la d i s t inc t ion q u e , selon les j u r id i c t ions i n t e r n e s , la 

t e s t a t r i ce e n t e n d a i t faire en l 'espèce e n t r e pe t i t s - en fan t s biologiques 

et pe t i t s - en fan t s adopt i fs ne sau ra i t pa s se r p o u r i ncompa t ib l e avec les 

idéaux f o n d a m e n t a u x de la Conven t i on ou ê t r e cons idé rée c o m m e 

d é t r u i s a n t d ' une a u t r e m a n i è r e les dro i t s et l iber tés g a r a n t i s p a r la 

Conven t ion . Je ne c o m p r e n d s pas q u e la major i té de la c h a m b r e laisse 

e n t e n d r e le c o n t r a i r e . Il est vrai que le p a r a g r a p h e 46 de l ' a r rê t aff irme 

q u ' u n p r o b l è m e d ' a t t e i n t e à la vie pr ivée et famil iale ne p o u r r a i t donc se 

poser q u e d a n s l ' hypo thèse d 'une a p p r é c i a t i o n pa r le j u g e na t iona l des 

é l é m e n t s de fait ou de droi t i n t e r n e qu i sera i t « e n f l ag ran te con t r a 

dict ion avec les p r inc ipes f o n d a m e n t a u x de la C o n v e n t i o n » , et q u e le 

p a r a g r a p h e 59 c o n s t a t e l ' exis tence d ' une telle con t r ad ic t ion d a n s 

l ' appréc ia t ion à laque l le les j u r id i c t ions na t iona le s se sont l ivrées d a n s la 

p r é s e n t e affaire. C e p e n d a n t , j e ne perçois pas ce t t e conclusion c o m m e 

s u g g é r a n t q u e le fait pour un t r ibuna l na t iona l de r e c o n n a î t r e le b ien-

fondé d ' un t e s t a m e n t é tab l i s san t une d is t inc t ion e n t r e enfan t s biolo

g iques et enfan t s adopt i fs doive en soi ê t r e j u g é incompa t ib le avec les 

pr inc ipes de la C o n v e n t i o n . Te l q u e j e le c o m p r e n d s , le cons ta t de la 

major i t é p a r t p lu tô t du pr inc ipe q u e l ' i n t e r p r é t a t i o n faite en l 'espèce du 

t e s t a m e n t p a r le T r i b u n a l s u p é r i e u r et la m a n i è r e d o n t il a appréc i é la 
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volonté de la t e s t a t r i c e é t a i en t m a n i f e s t e m e n t incor rec tes et q u e , dès lors, 

c'est la décis ion de c e t t e j u r id i c t ion - selon laquel le le p r e m i e r r e q u é r a n t , 

en t a n t q u e petit-fils adoptif, é t a i t exclu de la succession - qu i e l l e -même a 

d o n n é lieu à la viola t ion de l 'ar t ic le 14. 

6. Ainsi , la p r inc ipa le ques t i on qu i se pose est de savoir si la façon dont 

les t r i b u n a u x n a t i o n a u x ont i n t e r p r é t é le t e s t a m e n t de la dé fun t e ou 

app l iqué les pr inc ipes du droi t i n t e r n e é ta i t de n a t u r e à p e r m e t t r e un tel 

cons t a t . Au p a r a g r a p h e 46 de l ' a r r ê t , la ma jo r i t é rappe l le les pr incipes 

é tabl is par la j u r i s p r u d e n c e de la C o u r q u a n t à l ' i n t e rp r é t a t i on et 

l ' appl icat ion du droi t i n t e r n e : il i ncombe au p r e m i e r chef aux au to r i t é s 

na t iona le s e t , s i n g u l i è r e m e n t , aux cours et t r i b u n a u x d ' i n t e r p r é t e r e t 

d ' a p p l i q u e r le droi t i n t e r n e . J ' a p p r o u v e l'avis de la ma jo r i t é selon lequel 

ce pr incipe s ' appl ique à plus forte ra ison lorsque les j u r id i c t ions i n t e rnes 

doivent r é s o u d r e des d i f férends e n t r e pa r t i cu l i e r s ou i n t e r p r é t e r une 

c lause t e s t a m e n t a i r e pr ivée, ces j u r id i c t ions se t rouvan t m i e u x placées 

q u e le j u g e na t iona l pour éva luer , à la l u m i è r e des t r ad i t ions j u r i d i q u e s 

locales, le c o n t e x t e pa r t i cu l i e r de la con t roverse j u r i d i q u e et les d ro i t s et 

i n t é r ê t s c o n c u r r e n t s qu i sont e n j e u . 

Dès lors, un p r o b l è m e ne se posera i t à m o n avis sous l 'angle de la 

Conven t i on q u e si la C o u r cons t a t a i t q u e l ' i n t e r p r é t a t i o n du t e s t a m e n t 

ou des pr inc ipes p e r t i n e n t s du dro i t i n t e r n e p a r les ju r id i c t ions 

na t iona le s é ta i t , p o u r r e p r e n d r e les t e r m e s de l ' a r r ê t , « m a n i f e s t e m e n t 

d é r a i s o n n a b l e ou a r b i t r a i r e » . 

7. J u s q u ' i c i , j e souscris à la d é m a r c h e de la major i t é . Le point sur 

lequel je la d é s a p p r o u v e v ivemen t conce rne l ' appl ica t ion pa r celle-ci de 

ces p r inc ipes d a n s l ' e x a m e n des décisions r e n d u e s pa r les t r i b u n a u x 

n a t i o n a u x . Ainsi , loin d ' a p p r é c i e r les j u g e m e n t s en ques t i on selon ces 

r igoureux c r i t è r e s , elle a d ' a p r è s moi subs t i t ué à l 'opinion du T r i b u n a l 

s u p é r i e u r de ju s t i ce d 'Andor re son p r o p r e avis q u a n t à la b o n n e in ter 

p r é t a t i o n du t e s t a m e n t , en se p r o n o n ç a n t en faveur de celle d o n n é e pa r 

le t r i buna l des ba t l les . Si j ' a d m e t s volont iers q u e l 'on puisse p ré fé re r 

à la fois le r a i s o n n e m e n t et la conclusion du t r i b u n a l de p r e m i è r e 

i n s t ance , j e ne puis en r evanche accep t e r q u e l 'on qualif ie d 'a rb i 

t r a i r e ou de m a n i f e s t e m e n t d é r a i s o n n a b l e la décis ion de la ju r id ic t ion 

d ' appe l . 

8. J 'observe d ' e m b l é e qu ' i l n 'y avai t a u c u n e d ive rgence réel le e n t r e le 

t r i buna l des bat l les et le T r i b u n a l s u p é r i e u r de ju s t i ce q u a n t à la da t e à 

p r e n d r e en c o m p t e aux fins de l ' i n t e r p r é t a t i o n de la c lause t e s t a m e n t a i r e . 

Les d e u x ju r id i c t i ons se sont accordées à d i re q u e la volonté de la 

t e s t a t r i ce devai t ê t r e i n t e r p r é t é e e s s e n t i e l l e m e n t à la l u m i è r e de la 

s i tua t ion j u r i d i q u e de l 'enfant adop t i f d a n s le con tex te social et familial 

de l ' année 1939, da t e où le t e s t a m e n t fut r éd igé . La différence d 'opinion 

é ta i t plutéit axée sur le sens à a t t r i b u e r à la formule «fils d ' un m a r i a g e 

lég i t ime et c a n o n i q u e » . 
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9. C o m m e l ' ind ique l ' a r r ê t , le t r i b u n a l des bat l les a p rocédé à u n e 

analyse g r a m m a t i c a l e de la c lause à la l umiè r e des a n t é c é d e n t s h is to

r iques , en faisant appl ica t ion du droi t r o m a i n tel q u e modifié pa r le dro i t 

canon , source du dro i t c o m m u n appl icable en A n d o r r e . D ' a p r è s la j u r i 

dic t ion en ques t ion , on ne pouvai t a f f i rmer q u e la t e s t a t r i c e , en u t i l i san t 

ce t t e fo rmule , avai t e n t e n d u exc lure de l ' hé r i t age les en fan t s a d o p t é s 

ou non b io log iques ; si telle avait é té son in t en t ion , elle l ' au ra i t p r évue 

e x p r e s s é m e n t . 

10. En appe l , le T r i b u n a l s u p é r i e u r de ju s t i ce a déve loppé une in t e r 

p r é t a t i o n di f férente des é l é m e n t s de fait ma i s aussi de droi t de l 'affaire. 

Ainsi qu ' i l ressor t de l ' a r rê t , il a cons ta t é q u e l ' adopt ion é ta i t p r a t i q u e 

m e n t i nconnue en A n d o r r e en ce t t e p r e m i è r e moi t ié du X X ' siècle. Il en a 

conclu q u e , lorsque la t e s t a t r i ce avait mis en place l 'obl igat ion fidéicom-

missa i re p o u r le cas où l ' hé r i t i e r f iduciaire d é c é d e r a i t sans d e s c e n d a n t 

d 'un m a r i a g e lég i t ime et c a n o n i q u e , il é ta i t difficile d ' env i sager qu 'e l l e 

faisait é g a l e m e n t ré fé rence à la filiation adopt ive , ca r l ' adopt ion n ' é t a i t 

pas a n c r é e d a n s la P r i n c i p a u t é à ce t t e é p o q u e . De m ê m e , le t r i buna l a 

fait observer q u e l 'acte a u t h e n t i q u e d ' adop t ion avai t é té d res sé en 

E s p a g n e selon les moda l i t é s e spagno les de l ' adopt ion p lén iè re . O r , 

d ' ap rè s le dro i t e spagnol appl icable à l ' époque , n o t a m m e n t le droi t 

c a t a l an a u q u e l renvoyai t l 'acte d ' adop t ion , les en fan t s adopt i fs é t a i en t 

s e u l e m e n t appe lé s à la succession ab intestat du pè re ou de la m è r e 

a d o p t a n t s , mais non à celle du res te de la famil le des a d o p t a n t s . Lorsqu ' i l 

en est venu à e x a m i n e r que l l e é ta i t la volonté de la t e s t a t r i c e , le t r i buna l a 

déc la ré qu ' aus s i bien au m o m e n t de l 'octroi du t e s t a m e n t en 1939 q u e lors 

de son décès en 1949 les en fan t s adopt i fs de son fils l ég i t ime ou du m a r i a g e 

é t a i en t des p e r s o n n e s é t r a n g è r e s au cercle familial , du point de vue t a n t 

j u r i d i q u e q u e sociologique. Le f idé icommis familial c a t a l an si sine liberis 

decesserit avai t pour f inal i té , selon le t r i b u n a l , de m a i n t e n i r le p a t r i m o i n e 

familial au sein de la famil le l ég i t ime ou m a t r i m o n i a l e , et la t r ad i t i on 

j u r i d i q u e c a t a l a n e avai t tou jours favorisé l 'exclusion des en fan t s adopt i fs 

de ce f idéicommis famil ial . D ' a p r è s le t r i b u n a l , pour q u e les en fan t s 

adopt i fs pu i s sen t ê t r e a d m i s d a n s le f idéicommis familial ca t a l an , il 

a u r a i t donc fallu q u e l ' i n t en t ion de la t e s t a t r i ce de s ' é ca r t e r du sens 

hab i t ue l de ce t t e i n s t i t u t ion fût i ndub i t ab l e . O r les t e r m e s ut i l isés d a n s 

le t e s t a m e n t ne p e r m e t t a i e n t pas de conc lure en ce sens . 

11. La ma jo r i t é de la C o u r , t ou t en e s t i m a n t qu ' i l n 'es t ni o p p o r t u n ni 

m ê m e nécessa i re de se l ivrer à une q u e l c o n q u e analyse doc t r ina le de la 

décis ion du T r i b u n a l s u p é r i e u r de ju s t i ce d ' op t e r en faveur de l 'appli

ca t ion d ' un o rd re j u r i d i q u e p lu tô t q u e d 'un a u t r e , qu ' i l s 'agisse du droi t 

r o m a i n , c a n o n i q u e , c a t a l a n ou espagnol ( p a r a g r a p h e 56 de l ' a r r ê t ) , 

r e j e t t e la conclusion de ce t r i buna l selon laquel le la c lause t e s t a m e n t a i r e 

ne concerna i t q u e les «f i ls» b io logiques . La ma jo r i t é déc la re q u e « l a 

l ec tu re du t e s t a m e n t ne p e r m e t pas de d é d u i r e q u e la t e s t a t r i ce 
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souha i ta i t exclure du bénéfice de la succession un éven tue l petit-fils adop-

tif» et q u e , pu i squ ' i l lui é ta i t loisible de le faire , « l ' u n i q u e conclusion 

possible et logique est qu 'e l l e n ' a pas s o u h a i t é le f a i re» ( p a r a g r a p h e 58 

de l ' a r r ê t ) . L ' a r r ê t se poursu i t en af f i rmant que l ' i n t e rp r é t a t i on du t e s t a 

m e n t p a r le T r i b u n a l s u p é r i e u r , qui consis te à a t t r i b u e r à la t e s t a t r i ce u n e 

volonté néga t ive , «es t pa r t rop forcée et con t r a i r e au pr incipe g é n é r a l du 

droi t selon leque l si l 'énoncé est e x e m p t d ' a m b i g u ï t é , point n 'es t besoin de 

s ' i n t e r roge r sur la volonté de celui qui s 'est ainsi e x p r i m é » (ibidem). 

12. A mes yeux, pare i l le analyse ne r e n d pas c o m p t e du r a i s o n n e m e n t 

suivi pa r le T r i b u n a l supé r i eu r , qui a r e c h e r c h é la s ignif icat ion à d o n n e r à 

la c lause t e s t a m e n t a i r e l i t igieuse à la l u m i è r e des c i r cons tances t a n t 

factuel les q u e j u r i d i q u e s de l ' époque où le t e s t a m e n t fut r éd igé . Q u e ce 

r a i s o n n e m e n t soit conva incan t ou non et q u e l 'on penche ou non en faveur 

de l 'avis du t r i b u n a l des ba i l les , il m ' e s t imposs ib le de conclure à l ' ins tar 

de la ma jo r i t é q u e la décis ion du T r i b u n a l s u p é r i e u r é t a i t d é r a i s o n n a b l e , 

a r b i t r a i r e ou « e n f l agran te con t r ad ic t ion avec l ' in te rd ic t ion de d iscr imi

na t ion é tabl ie à l 'ar t ic le 14 et plus l a r g e m e n t avec les p r inc ipes sous-

j a c e n t s à la C o n v e n t i o n » ( p a r a g r a p h e 59 de l ' a r r ê t ) . J e ne puis d a v a n t a g e 

a d m e t t r e l 'avis de la major i t é selon lequel , dès lors qu ' i l é ta i t « supe r 

f é t a to i r e» d ' i n t e r p r é t e r le t e s t a m e n t c o m m e exc luan t les en fan t s adop-

tifs, «pa re i l l e i n t e r p r é t a t i o n s 'analyse (...) en u n e exclusion j ud i c i a i r e de 

l 'enfant adopt i f d a n s ses dro i t s s u c c e s s o r a u x » ( p a r a g r a p h e 60 de l ' a r r ê t ) . 

13. La major i t é pou r su i t en a f f i rmant q u e , à suppose r q u e le tes ta 

m e n t eû t besoin d ' ê t r e i n t e r p r é t é , il n ' a u r a i t pas dû l ' ê t re exc lus ivement 

à la l u m i è r e du con t ex t e social en v igueur à l ' époque au m o m e n t de la 

r édac t i on du t e s t a m e n t ou du décès d e la t e s t a t r i c e ; u n e tel le i n t e r p r é t a 

t ion au ra i t dû t en i r c o m p t e des profonds c h a n g e m e n t s d a n s les d o m a i n e s 

social, é c o n o m i q u e et j u r i d i q u e qu i é t a i en t su rvenus p e n d a n t la pé r iode de 

c i n q u a n t e - s e p t ans écoulée depu i s lors . La ma jo r i t é laisse e n t e n d r e en 

pa r t i cu l i e r q u e t o u t e i n t e r p r é t a t i o n a u r a i t dû se faire sans oubl ie r de 

«confé re r à la d i spos i t ion t e s t a m e n t a i r e le sens le plus conforme au droit 

i n t e r n e et à la C o n v e n t i o n telle q u ' i n t e r p r é t é e p a r la j u r i s p r u d e n c e de la 

C o u r » ( p a r a g r a p h e 62 de l ' a r r ê t ) . 

14. Q u a n t à cet a r g u m e n t , j ' e s t i m e q u e si les ju r id ic t ions na t iona les 

avaient la faculté - et j e pense qu 'e l les l 'avaient - de s ' appl iquer à 

r eche rche r quel le é t a i t la volonté de la t e s t a t r i ce en r e c o u r a n t à la clause 

l i t igieuse, elles pouvaien t aussi , cri pr incipe , i n t e r p r é t e r la c lause à la 

lumiè re de la s i tua t ion sociale et j u r i d i q u e qu i prévala i t à l ' époque de la 

rédac t ion du t e s t a m e n t , p lu tô t q u ' à l 'époque où il a fallu e x a m i n e r la c lause. 

15. Pour ces ra i sons , et auss i r e g r e t t a b l e q u e puisse p a r a î t r e le r ésu l t a t 

de l ' a r rê t du T r i b u n a l s u p é r i e u r de j u s t i c e , j e ne puis cons idé re r q u e la 

décis ion en ques t i on a d o n n é lieu à u n e viola t ion des dro i t s des r e q u é 

r a n t s au r e g a r d de l 'ar t icle 14 de la C o n v e n t i o n combiné avec l 'a r t ic le 8. 
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(Traduction) 

A m o n g r a n d r e g r e t , j e ne puis m e ra l l ier à l 'avis de la ma jo r i t é . 

L 'espèce m e t e n j e u deux g r a n d s pr inc ipes qui d é t e r m i n e n t la po r t ée de 

la c o m p é t e n c e de la C o u r : le pr incipe de subs id ia r i t é et le p r inc ipe 

d 'ac t ion de l 'E ta t . 

En ce qu i conce rne le p r e m i e r , j e souscr is sans réserve à l ' a r g u m e n 

ta t ion déve loppée pa r le j u g e Sir Nicolas B r a t z a , selon laque l le l ' in ter 

p r é t a t i o n du t e s t a m e n t ou des pr inc ipes p e r t i n e n t s du droi t i n t e r n e p a r 

les j u r id i c t ions na t iona le s ne saura i t pa s se r pour a r b i t r a i r e ou m a n i 

f e s t emen t e r r o n é e ou d é r a i s o n n a b l e . 

S 'agissant du second pr inc ipe , il est à n o t e r q u e l 'affaire ne conce rna i t 

a u c u n e a t t e i n t e d i r ec t e , p a r les ju r id i c t ions na t iona l e s , aux dro i t s des 

r e q u é r a n t s au r e g a r d de l 'ar t icle 8. Les t r i b u n a u x é t a i en t confrontés à u n 

t e s t a m e n t qui c o n t e n a i t une c lause p laçan t les enfan t s adopt i fs d a n s u n e 

s i tua t ion d é s a v a n t a g e u s e p a r r a p p o r t aux en fan t s b io logiques . Ils on t 

c o m m e n c é pa r r e c h e r c h e r quel le é ta i t la bonne i n t e r p r é t a t i o n à faire du 

t e s t a m e n t puis lui on t d o n n é effet c o n f o r m é m e n t à ce t t e i n t e r p r é t a t i o n . 

Ainsi , la vé r i t ab le ques t i on qui se pose à la C o u r est de savoir d a n s quel le 

m e s u r e la Conven t i on a un effet « h o r i z o n t a l » , c 'es t -à-di re un effet qu i 

in t e rd i t aux pa r t i cu l i e r s de p r e n d r e des m e s u r e s p o r t a n t a t t e i n t e aux 

dro i t s et aux l iber tés d ' a u t r e s pa r t i cu l i e r s . A u t r e m e n t d i t : d a n s que l le 

m e s u r e l 'Eta t a-t-il l 'obl igat ion soit d ' i n t e r d i r e ces m e s u r e s pr ivées , soit 

de refuser de les a p p l i q u e r ? 

Il pa ra î t évident q u e les a u t e u r s de la Conven t i on n 'on t pas s o u h a i t é 

q u e cet i n s t r u m e n t eû t un «effet sur les t i e r s» (A. Drzemczewsk i , «The 

European Human Rights Convention and Relations between Private Parties », 

Netherlands International Law Review 1979, n" 2, p. 168). C e p e n d a n t , d a n s 

no t r e j u r i s p r u d e n c e , il est clair qu ' i l p e u t y avoir ce r t a ines obl iga t ions 

posit ives pour l 'E ta t d ' a d o p t e r des m e s u r e s v isant au respec t de dro i t s 

g a r a n t i s p a r la Conven t i on j u s q u e d a n s les re la t ions des individus e n t r e 

eux (X et Y c. Pays-Bas, a r r ê t du 26 m a r s 1985, sér ie A n° 9 1 , p . 11, § 23) . 

C e t «effet ind i rec t sur les t i e r s» a é t é t r a i t é pa r la C o u r d a n s des 

d o m a i n e s n o m b r e u x et var iés , te ls le d ro i t à la vie (obl igat ion pour l 'E ta t 

de p rocéde r à une e n q u ê t e effective en cas d 'homic ide c o m m i s pa r u n 

pa r t i cu l i e r - voir p a r e x e m p l e Menson c. Royaume-Uni ( d é c ) , n" 47916/99 , 

C E D H 2003-V), la l iber té d ' express ion (Appleby et autres c. Royaume-Uni, 

n" 44306/98 , C E D H 2003-VI, a r r ê t d a n s leque l la C o u r a ind iqué au 

p a r a g r a p h e 39 q u e l 'E ta t pouvai t ê t r e t e n u de p r e n d r e des « m e s u r e s 

posit ives de p ro t ec t i on j u s q u e d a n s les r e l a t ions des individus e n t r e 

e u x » ) , la l iber té d 'assoc ia t ion (Young, James et Webster c. Royaume-Uni, 
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a r r ê t du 13 aoû t 1981, série A n" 44, qu i r e p r é s e n t e le p r e m i e r a r r ê t de ce 

type) , la l iber té de r éun ion (Plattform «Arztefur das Leben » c. Autriche, a r r ê t 

du 21 j u i n 1988, série A n" 139) et, s u r t o u t , la p ro tec t ion de la vie pr ivée 

(voir par exemple Ignaccolo-Zenide c. Roumanie, n" 31679/96, C E D H 2000-1, 

en pa r t i cu l i e r le p a r a g r a p h e 113). 

N é a n m o i n s , il s emble tou t aussi évident q u e le niveau de p ro tec t ion 

con t re un ac te privé ne sau ra i t ê t r e équ iva len t au niveau de p ro tec t ion 

con t re un ac te de l 'E ta t . Le s imple fait q u ' a u r ega rd de la C o n v e n t i o n 

il puisse ê t r e in te rd i t à l 'Eta t de p r e n d r e ce r t a ines m e s u r e s ( c o m m e 

l ' in t roduc t ion en m a t i è r e successora le de d is t inc t ions e n t r e les enfants -

les a r r ê t s Marckx c. Belgique, 13 j u i n 1979, sér ie A n" 31 ; Vermeire c. Belgique, 

29 n o v e m b r e 1991, sér ie A n" 214-C ; Mazurek c. France, n" 34406/97, C E D H 

2000-11) ne signifie pas q u e l 'on e m p ê c h e de la m ê m e façon les pa r t i cu l i e r s 

de p r e n d r e de tel les m e s u r e s . En d ' a u t r e s t e r m e s , ce qu i est in te rd i t à 

l 'E ta t n ' a pas fo rcément à l ' ê t re aussi aux individus. Bien sûr , d a n s d e 

n o m b r e u x d o m a i n e s ce t t e in t e rd ic t ion peu t s e m b l e r nécessa i re et fondée. 

C e p e n d a n t , il ne faut pas oubl ier q u e tou t e in te rd ic t ion p e s a n t sur un ac te 

privé (ou tou t refus de faire e x é c u t e r j u d i c i a i r e m e n t un tel ac te ) p r o t è g e 

les dro i t s de c e r t a i n e s p e r s o n n e s mais r e s t r e in t i név i t ab l emen t ceux 

d ' a u t r e s individus. Ce la est p a r t i c u l i è r e m e n t visible c o n c e r n a n t les 

re la t ions qui sont « p u r e m e n t » de dro i t pr ivé, c o m m e la succession. 

L ' idée m ê m e d 'un t e s t a m e n t est de d é r o g e r au r é g i m e successoral 

c o m m u n , c 'es t -à-dire d ' o p é r e r une d is t inc t ion e n t r e hé r i t i e r s po ten t i e l s . 

En m ê m e t e m p s , le t e s t a t e u r doi t conserver une ce r t a ine l iber té d a n s la 

t r ansmis s ion de ses b iens , l iber té qu i est p r o t é g é e t a n t pa r l 'ar t icle 8 de la 

Conven t i on q u e pa r l 'ar t icle 1 du Protocole n" 1. Ainsi , j ' e s t i m e q u e la 

règle devra i t ê t r e la s u i v a n t e : l 'Eta t doit d o n n e r effet aux c lauses 

t e s t a m e n t a i r e s pr ivées , sauf c i rcons tances excep t ionne l les où la c lause 

peu t ê t r e cons idé rée c o m m e é t a n t i ncompa t ib l e avec les idéaux fonda

m e n t a u x de la Conven t i on ou visant à la d e s t r u c t i o n des dro i t s et l iber tés 

qu i y sont r e c o n n u s . C e p e n d a n t , l ' exis tence de telles c i r cons tances excep

t ionnel les doi t , c o m m e toujours , ê t r e c l a i r e m e n t é t a b l i e ; elle ne peu t ê t r e 

p r é s u m é e . 

A u c u n e c i r cons tance excep t ionne l l e de ce type n 'ex is ta i t d a n s la 

p r é s e n t e a l fa i re . La t e s t a t r i ce avai t pris une décision qui é t a i t p e u t - ê t r e 

injuste ma i s qui ne s au ra i t , m ê m e au r e g a r d des c r i t è r e s a c t u e l s , ê t r e 

cons idé rée c o m m e incompa t ib le avec les idéaux f o n d a m e n t a u x de la 

Conven t i on ou c o m m e visant d ' u n e a u t r e façon à la d e s t r u c t i o n des 

dro i t s g a r a n t i s pa r la Conven t ion . Ainsi , l 'Eta t é ta i t soumis à l 'obl igat ion 

de r e s p e c t e r et de faire a p p l i q u e r son t e s t a m e n t ; il ne devai t ni ne pouvai t 

s u b s t i t u e r aux disposi t ions t e s t a m e n t a i r e s ses p r o p r e s c r i t è r e s succes

so raux . En c o n s é q u e n c e , on ne s au ra i t j u g e r q u e l 'E ta l a p o r t é a t t e i n t e à 

la Conven t i on en d o n n a n t effet à cet i n s t r u m e n t . 
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SUMMARY1 

A d o p t e d c h i l d p r e v e n t e d f r o m i n h e r i t i n g e s t a t e f o l l o w i n g a n i n t e r p r e t a t i o n 
b y t h e c o u r t s o f t e s t a t o r ' s i n t e n t i o n 

A r t i c l e 14 in c o n j u n c t i o n w i t h A r t i c l e 8 

Discrimination - Adopted child prevented from inheriting estate following an interpretation 
by the courts of testatrix's intention - Family life - Succession - Child inheriting via adoptive 
father estate left by adoptive grandmother deceased prior to his adoption — Difference in treatment 
on account of birth outside marriage - Interpretation by national court of private deed - Will -
General principle of law - Interpretation of the Convention in the light of present-day conditions 
- Interpretation by national court of legal deed blatantly inconsistent with right guaranteed by 
the Convention and principles underlying the Convention 

The adoptive father and husband of the applicants respectively was the beneficiary 
and life tenant under his mother's will. In her will made in 1939, his mother had 
indicated that her son was to transfer the estate left in her will to a "son or 
grandson of a lawful and canonical marriage" and that, should that condition not 
be met, her estate would pass to other descendants. In 1969 the beneficiary under 
the will contracted canonical marriage to the second applicant and they adopted 
the first applicant in accordance with the procedure for full adoption. In 1995, by-
private deed, the first applicant's adoptive father left the assets he had inherited 
under his mother's will to the second applicant for life and to the first applicant 
as remainderman. The succession took effect in November 1996. Two great-
granddaughters of the testatrix, who were also potential heirs, instituted civil 
proceedings, arguing that the first applicant, as an adopted child, could not 
inherit under the will drawn up by the testatrix in 1939. Their main contention 
was that the private deed of 1995 should be declared null and void and the 
applicants ordered to return all the assets of their great-grandmother's estate to 
them. The court of first instance dismissed the action on the ground that the 
testatrix's intention had to be inferred from the words used in the will. The 
testatrix had not intended to prevent adopted or non-biological children from 
inheriting her estate; if that had been her intention she would have made express 
provision for it. Accordingly, the private deed of 1995 was compatible with the will 
drawn up in 1939. In May 2000 the High Court of Justice set the lower court's 
judgment aside and gave its own interpretation of the testatrix's intention. 
Referring to the legal rules in force when the testatrix was alive, the High Court 
held that she had not intended to include adopted children among the bene
ficiaries of her estate. It therefore set aside the private deed of 1995, declared 

1. This summary by the Registry does not bind the Court . 
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that the great-granddaughters were the legitimate heirs to their great-grand
mother's estate and ordered the assets to be returned to them. Appeals lodged by 
the applicants were all dismissed. 

Held 
Article 14 in conjunction with Article 8: Applicability (preliminary objection): The 
rights of succession between grandchildren and grandparents fell within "family 
life" as was the case here even if the testatrix had died before her grandson was 
adopted. On the merits, it was not the applicable national legislation that was in 
issue but the interpretation by the Andorran courts of a testamentary disposition. 
Regarding the interpretation of an eminently private instrument such as a clause 
in a person's will, an issue of interference with private and family life could only 
arise if the national courts' assessment of the facts or domestic law was manifestly 
unreasonable or arbitrary or blatantly inconsistent with the fundamental prin
ciples of the Convention. In the present case, the High Court of Justice had held 
that the notion of "son" in the 1939 will referred only to biological sons. The Court 
could not follow that conclusion. In its view, it could not be inferred from the words 
used in the will that the testatrix had intended to exclude adopted grandsons from 
her estate. She could have done so but, as she had not, the only possible and logical 
conclusion was that this had not been her intention. The High Court of Justice's 
interpretation ofthe testamentary disposition was contrary to the general principle 
of law that where a statement was unambiguous there was no need to examine the 
intention of the person who had made it. Admittedly, the Court was not in theory 
recpiired to settle disputes of a purely private nature. That being said, in exercising 
the European supervision incumbent on it, it could not remain j^assive where a 
national court's interpretation of a legal deed, be it a testamentary disposition, 
a private contract, a public document, a statutory provision or an administrative 
practice appeared unreasonable, arbitrary or, as in the present case, blatantly 
inconsistent with the prohibition of discrimination established by Article 14 and 
more broadly with the principles underlying the Convention. In the present case, 
the High Court of Justice's interpretation of the testamentary disposition in 
question had had the effect of depriving the first applicant of his right to inherit 
under his grandmother 's estate and benefiting his cousin's daughters in that 
regard. Furthermore, the second applicant had lost her right to the life tenancy 
of the estate assets left her by her late husband. Since the testamentary dis
position, as worded by the testatrix, had made no distinction between biological 
and adopted children, it was unnecessary to interpret it in that way. Such an inter
pretation therefore amounted to the judicial deprivation of an adopted child's 
inheritance rights. 

The Court did not discern a legitimate aim pursued by the distinction or any 
objective and reasonable justification on which it might be based. In the Court's 
view, where a child was adopted (under the full adoption procedure, moreover), the 
child was in the same legal position as a biological child of his or her parents in all 
respects: relations and consequences connected with his family life and the 
resulting property rights. Furthermore, there was nothing to suggest that reasons 
of public policy had required the degree of protection afforded by the court to the 
appellants to prevail over that afforded to the applicant. The Convention was a 
living instrument, to be interpreted in the light of present-day conditions and 
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great importance was attached today in the member States of the Council of 
Europe to the question of equality of civil rights between children born in and 
children born out of wedlock. Thus, even supposing that the testamentary dis
position in question had required an interpretation by the domestic courts, that 
interpretation could not be made exclusively in the light of the social conditions 
existing when the will had been made or at the time of the testatrix's death, 
namely in 1939 and 1949, particularly where a period of fifty-seven years had 
elapsed between the date when the will had been made and the date on which the 
estate had passed to the heirs. Where such a long period had elapsed, during w hich 
profound social, economic and legal changes had occurred, the courts could not 
ignore those new realities. The same was true with regard to wills: any inter
pretation, if interpretation there had to be, had to endeavour to ascertain the 
testator's intention and render the will effective, while bearing in mind that "the 
testator cannot be presumed to have meant what he did not say" and without 
overlooking the importance of interpreting the testamentary disposition in the 
manner that most closely corresponded to domestic law and to the Convention as 
interpreted in the Court 's case-law. 
Conclusion: violation (five votes to two). 

Article 41: the Court reserved the question of the application of this Article. 
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In t h e c a s e o f P la a n d P u n c e r n a u v. A n d o r r a , 
Tlic European Cour t of H u m a n Rights (Four th Sect ion) , s i t t i ng as .1 

C h a m b e r composed of: 
Sir Nicolas BRAT/A, President, 
M r s V. STRAZNICKA, 
M r J . CASADEVALL, 
M r R. MARUSTE, 
M r L. GARLICKI, 

M r J . BORRKGO BORREGO, 
M r S. ?AV\.OVSCUI,judges, 

a n d M r M. O'BOYI.E, Section Registrar, 
H a v i n g de l i be r a t ed in p r iva te on 7 O c t o b e r 2003, 23 Apri l 2004 and 

22 J u n e 2004, 

Del ivers the following j u d g m e n t , which was a d o p t e d on the last-
m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an appl ica t ion (no. 69498/01) aga ins t 
t he Pr inc ipa l i ty of A n d o r r a lodged wi th t he C o u r t u n d e r Art ic le 34 of 
the Conven t i on for the Pro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l 
F r e e d o m s (" the C o n v e n t i o n " ) by two A n d o r r a n na t iona l s , M r Anton i 
Pla P u n c e r n a u and Mrs Roser P u n c e r n a u P e d r o ("the app l i can t s " ) , on 
16 May 2001 . 

2. T h e app l i can t s were r e p r e s e n t e d by M r M. Pu jadas , of the A n d o r r a n 
Bar . T h e A n d o r r a n G o v e r n m e n t ( " the G o v e r n m e n t " ) were r e p r e s e n t e d by 
the i r A g e n t , Mrs R. Cas l e l lon Sanchez , H e a d of the G o v e r n m e n t ' s Legal 
Off ice . 1 

3. T h e applicants a l leged t h a t , in d e t e r m i n i n g i n h e r i t a n c e r i gh t s , the 
H i g h C o u r t of J u s t i c e a n d the C o n s t i t u t i o n a l C o u r t had d i s c r imina t ed 
aga ins t t he first appl icant on g r o u n d s of filiation. In the i r submiss ion , 
t h a t had a m o u n t e d to a violat ion of Art ic le 8 of the Conven t i on t aken 
a lone a n d in conjunct ion wi th Art ic le 14. 

4. T h e appl ica t ion was a l located to the F o u r t h Sect ion of t he C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . W i t h i n tha t Sect ion, the C h a m b e r 
t h a t would cons ider the case (Art icle 27 § 1 of the Conven t ion ) was 
c o n s t i t u t e d as provided in Rule 26 § 1. 

5. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the compos i t ion of its 
Sect ions (Rule 25 § 1). Th i s case was ass igned to t he newly composed 
F o u r t h Sect ion (Rule 52 § 1). 

6. By a decis ion of 27 May 2003, the C h a m b e r dec l a r ed the appl ica t ion 
par t ly admiss ib le . 
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7. T h e app l i can t s and the G o v e r n m e n t each filed obse rva t ions on the 
m e r i t s (Rule 59 § 1). 

8. A h e a r i n g took place in publ ic in t he H u m a n Righ t s Bui ld ing, 
S t r a s b o u r g , on 7 O c t o b e r 2003 (Ru le 59 § 3 ) . 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r s R. CASTELLÓN SÁNCHEZ, 
M r M . VILA AMIGÓ, 
Ms M. FERNÁNDEZ LLORENS, 
M r J . MEDINA ORTIZ, lawyers , 

(b) for the applicants 
M r M . PUJADAS, 
Ms C. LLUFRJU, 
Ms V. DURICH, lawyers , Counsel. 

9. T h e C o u r t h e a r d add re s se s by M r Pujadas for t h e app l i can t s a n d by 
M r Vila Amigó for t he G o v e r n m e n t a n d t he i r repl ies to a ques t i on pu t by 
t he P res iden t of the C h a m b e r . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

10. T h e first app l i can t , M r An ton i Pla P u n c e r n a u , who was bo rn in 
1966, is t h e a d o p t e d son of t he second app l i can t , M r s Rose r P u n c e r n a u 
Ped ro . T h e second app l ican t was t he first app l i can t ' s superv isor , as 
M r Pla P u n c e r n a u is men ta l l y h a n d i c a p p e d . T h e y bo th lived in A n d o r r a . 
She died when the p roceed ings were still p e n d i n g before the C o u r t . 

A. B a c k g r o u n d to the c a s e 

11. In 1949 M r s C a r o l i n a Pujol Oi le r , t he widow of F r a n c e s c Pla 
G u a s h , died leaving t h r e e ch i ld ren : F rancesc -Xav ie r , Ca ro l i na and Sara . 
She had m a d e a will before a n o t a r y in 1939. U n d e r t he s even th c lause of 
he r will, she se t t l ed he r e s t a t e on h e r son, F rancesc -Xav ie r , as t e n a n t for 
life. Should he be u n a b l e to inher i t , t he e s t a t e was to pass to his s is ter , 
C a r o l i n a , and if she was also u n a b l e to i nhe r i t , it was to pass to S a r a ' s 
son, J o s e p An ton i S e r r a Pla . 

12. T h e t e s t a t r i x ind ica ted t h a t F rancesc -Xav ie r , t he benef ic iary a n d 
life t e n a n t u n d e r he r will, was to t r ans f e r t he e s t a t e to a son or g r a n d s o n of 

Agent, 
Counsel, 

Advisers; 
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a lawful and canonica l m a r r i a g e . T o tha t effect she h a d in se r t ed the 
following c lause in he r will: " T h e fu ture he i r to t he e s t a t e m u s t leave it 
to a son or g r a n d s o n of a lawful and canonica l m a r r i a g e ..." ("El qui arribi 
a esser hereu haurd forgosarnent de transmetre Therencia a un fill o net de legitim i 
canonic matrimoni ..."). 

Should those condi t ions not be m e t , t he t e s t a t r i x had s t i pu l a t ed t h a t 
the ch i ld ren a n d g r a n d c h i l d r e n of the r e m a i n d e r m e n u n d e r the se t t l e 
m e n t would be en t i t l ed to he r e s t a t e . 

13. T h e benefic iary u n d e r the will, F rancesc -Xav ie r , c o n t r a c t e d 
canonica l m a r r i a g e to the second app l ican t , Roser P u n c e r n a u Ped ro . 
By deed d r a w n u p on 11 N o v e m b e r 1969 before a n o t a r y in La C o r u n a 
(Spa in) , they a d o p t e d a child, An ton i , in acco rdance wi th t he p r o c e d u r e 
for full adop t ion . T h e y s u b s e q u e n t l y a d o p t e d a second child. 

14. In 1995 Francesc -Xav ie r Pla Pujol m a d e a will in which he 
left 300,506 eu ros (EUR) to his son, A n t o n i ( the first app l i can t ) , and 
E U R 180,303 to his d a u g h t e r . H e n a m e d his wife, Roser ( the second 
app l i can t ) , sole hei r to t he r e m a i n d e r of his e s t a t e . In a codicil of 3 Ju ly 
1995, F rancesc -Xav ie r Pla Pujol left t he asse t s he h a d i nhe r i t ed u n d e r 
his m o t h e r ' s will to his wife for life and to his a d o p t e d son, An ton i , 
as r e m a i n d e r m a n . T h e asse t s in ques t i on consis ted of rea l e s t a t e . O n 
12 N o v e m b e r 1996 F rancesc -Xav ie r Pla Pujol died. T h e codicil was 
opened on 27 N o v e m b e r 1996. 

15. Accordingly, t he only po t en t i a l heirs to the e s t a t e u n d e r t he will 
a re the app l i can t s , An ton i Pla P u n c e r n a u and his m o t h e r , a n d two 
s is ters , C a r o l i n a and I m m a c u l a d a Se r r a Areny , who a r e the g rea t 
g r a n d c h i l d r e n of t he t e s t a t r i x . 

B. Civi l a c t i o n b r o u g h t by t h e s i s t e r s C a r o l i n a a n d I m m a c u l a d a 
Serra A r e n y t o h a v e t h e 1995 c o d i c i l s e t a s i d e 

16. O n 17 Ju ly 1997 Ca ro l i na a n d I m m a c u l a d a Se r r a A r e n y brought 
p roceed ings in the Tribunal des Bailies of A n d o r r a to have t h e codicil of 
3 J u l y 1995 dec la red null a n d void a n d seek ing an o rde r r e q u i r i n g the 
app l i can t s , as d e f e n d a n t s in t he p roceed ings , to r e t u r n to t he plaintiffs 
all t he asse t s of the e s t a t e of Ca ro l i na Pujol Oi l e r , t he i r g r e a t - g r a n d 
m o t h e r , and to pay t h e m d a m a g e s for unlawful possess ion of the asse ts . 

17. In a j u d g m e n t de l ivered on 14 O c t o b e r 1999, af ter h e a r i n g 
submiss ions from bo th s ides , t he Civil Division of the Tribunal des Batiks 
of A n d o r r a d i smissed the ac t ion for the following reasons : 

III. Both parties agree that it is the contents of the will that determine the testatrix's 
intention at the time of making it, so that the will has to be interpreted in accordance 
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with that intention, which is to be inferred from the words used in the will (Digest 50, 16, 
219). Since 1941 it has been apparent from the case-law of the Andorran courts 
(judgment of the Judge of Appeals dated 3 February 1941) that 'on both a partially 
intestate and a testate succession it is principally the testator 's intention that must be 
taken into account, as can be inferred from many provisions of Roman and canon law 

IV. In her will dated 12 October 1939, the testatrix stipulated that . . . T h e future heir 
to t he estate must leave it to a son or grandson of a lawful and canonical marriage ['£/ 
qui arrihi a esser hereu haura forgosament de transmetre Vherencia a tin Jill o net de legitim i canonic 
matrimoni...']. 

In doing so, the will in question set up a family settlement si sine liberis decesserit. An 
analysis of this type of settlement shows that the purpose is to secure and preserve (he 
estate by keeping it in the settlor's family. 

V. In interpreting the contents of the will in question, account has to be taken, as has 
previously been stated, of the testatrix's intention in the light of the words used and the 
actual nature of the society in which she lived. 

When the will was made, the Constitution had not been enacted and there was 
no ordinary statute or oilier relevant analogous provisions. Consequently, for the 
purposes of interpreting the wording in the will reference has to be made to customary 
law, the ius commune, deriving from the influence of Roman law as amended by canon law, 
and to the relevant case-law of the Andorran courts ... Foreign legislation, case-law and 
legal theory cannot apply in the present case. 

The Corpus Iuris provided for the institution of adoption and included in the word 
'child", children born out of wedlock and adopted children ... by providing for two forms 
of adoption: one undertaken under the authority of a princep and the other before a 
judge. The procedure followed in the first case was to ask the adoptive parent if he 
sought to take the adopted child as his legitimate child and to ask the adopted child if 
he consented. It was also stipulated that 'a consanguineous relationship is not instituted 
by deed but by birth or solemn adoption' (Diocletian and Maximianus, Codi 4, 19, 13). 
Furthermore, ' the father-child bond is not created by mere declarations or false asser
tions, even if both parties consent, but only by lawful marriage or solemn adoption' 
(Diocletian and Maximianus, Codi 4, 19, 14) ... 

Consequently, according to the Roman concept of adoption, the adopted child leaves 
his family of origin and terminates all legal connection with it. On doing so he becomes 
the son of the adoptive parent 's family and, as such, takes the family name and above all 
acquires inheritance rights. This institution has essentially been used for inheritance 
purposes. Subsequently, two forms of adoption became available: full adoption and 
simple adoption [menys plena], the sole purpose of the lat ter being to safeguard the 
adopted child's rights over the adoptive parent 's estate. Full adoption is based on the 
idea that adoption must replace or imitate biological filiation. 

VI. ... If account is taken of the fact that adoption is a legal institution whose purpose 
is to enable childless couples to have children ... At that time adoption therefore already 
satisfied a need, with the adopted child being regarded as a legitimate child. That 
approach was subsequently confirmed by the Constitution and by statute. 
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It cannot therefore be said that, by inserting that clause, the testatrix intended to 
prevent adopted or non-biological children from inheriting her estate. If that had been 
her intention, she would have made express provision for it. 

Accordingly, the codicil made by the late heir, Francesc-Xavier Pla Pujol, is 
compatible with the deceased Carolina Pujol Oiler's will and cannot be declared null ..." 

C. A p p e a l t o t h e H i g h C o u r t o f J u s t i c e o f A n d o r r a 

18. T h e S e r r a A r e n y s is ters a p p e a l e d to t he H i g h C o u r t of J u s t i c e of 
A n d o r r a . In a j u d g m e n t de l ivered on 18 May 2000, a f ter h e a r i n g sub
missions from both sides, t he H igh C o u r t set t he lower cour t ' s j u d g m e n t 
as ide . It al lowed the a p p e a l , set as ide the codicil of 3 J u l y 1995, dec la red 
tha t the a p p e l l a n t s were t he l eg i t ima t e hei rs to the i r g r e a t - g r a n d m o t h e r ' s 
e s t a t e and o rde red the app l i can t s to r e t u r n t he p r o p e r t y in ques t ion . T h e 
g r o u n d s for t he cou r t ' s j u d g m e n t were as follows: 

"II. ... Accordingly, the fundamental question to be resolved in the instant case is 
whether a child who has been adopted in accordance with the procedure for full adop
tion can be regarded as a child of a lawful and canonical marriage, as required by the 
testatrix ... 

III. This question has to be resolved in accordance with the legal rules on the relation
ship of adopted children to their adoptive parents that were in force in 1939 and 1949, 
that is, between the time when Mrs Carolina Pujol i Oiler made her will and the date of 
her death. A will becomes a legal deed from the date on which it is made in accordance 
with the statutory formalities. Accordingly, in interpreting the testamentary dispositions, 
regard must be had in the instant case to the legal position of adopted children in the 
social and family conditions existing in 1939 when the will was made and possibly in 1919 
when the testatrix died ... 

Legal commentators with first-hand experience ofAndorran life stress that adoption 
is practically unheard of in Andorra (Brutails: 'Andorra/! customs', p. 122). That assertion 
is borne out by all the Andorran case-law reports, in which there is no reference to 
adoption. This silence on the subject is perfectly understandable, moreover, given that 
the provisions of Roman law on adoption could not easily be transposed to Andorran 
families living in the first half of the twentieth century for the following reasons: since 
the nineteenth century it could be regarded as an institution that had become obsolete 
and, to a certain extent, unnecessary given that the main purpose - to appoint a suc
cessor or heir - had been achieved in the Principality of Andorra through the institution 
of heretatnent (agreement, specific to Catalan law, on the succession of a living person), 
introduced by customary law. In that social and family context, it is difficult to sustain 
the proposition that, in setting up a family sett lement in case her heir should die without 
leaving offspring of a lawful and canonical marriage, the testatrix was also referring to 
adopted children, given that, at the time, adoption was not an established institution in 
the Principality of Andorra. 

The fact that in the instant case the adoptive parents were married to each other docs 
not make their adopted child a legitimate child or a child born of the marriage. The 
distinction according to whether a child was born in or out of wedlock is relevant only 
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to illegitimate children ... with regard to adopted children, the distinction according 
to whether a child was born in or out of wedlock does not apply. Accordingly, a child 
adopted by a couple is an adopted child and not a legitimate child or a child of the 
marriage. 

fur thermore , the notarially recorded deed of adoption was drawn up in Spain in 
accordance with the Spanish procedure for full adoption ... The Law of 24 April 1958, 
; 'nding the Civil Code, is applicable to the conditions and general effects ol full 
adoption. Under that Law, the act of adopting a child gave him or her the status of the 
adoptive father/mother 's child, but did not give the child family status with regard to the 
adoptive parents ' family. Under Article 174-VII of the Spanish Civil Code, adoption 
created a filial tie between the adoptive parent, the adopted child and his or her legi
t imate descendants, but not with the adoptive parent 's family. Moreover, the in
heritance rights were also limited in the present case: the deed of adoption referred to 
the relevant I960 Catalan legislation, that is, a compilation of 1960 Catalan civil law. 
Article 248 provided that on an intestate succession adopted children were entitled to 
inherit only from their adoptive father or mother and not from the rest of their adoptive 
parents ' family. That rule reflected the idea that adoption created only a filial status and 
not a family status. 

IV. Accordingly, from a legal standpoint, the adopted children of persons on whom 
an estate was settled by their father or mother were unconnected with the family circle 
with regard to the beneficiary's ascendants. That approach can largely be explained by 
the minimal impact of adoption on the social and family consciousness in Andorra, both 
at the time when the will was made and when the testatrix died. The testatrix's 
presumed intention has to be established in the light of the circumstances existing at 
the time of her death. The adopted children of her legitimate son or of the marriage 
were unconnected with the family circle both from a legal and a sociological point of 
view:. 

The purpose of a family settlement si sine liberis decesseril under Catalan law is to keep 
the family estate in the legitimate or married family and Catalan legal tradition has 
always favoured the exclusion of adopted children from such family sett lements ... 
Thus, in order for adopted children to inherit under this type of sett lement, there must 
be no doubt as to the testatrix's intention to depart from the usual nature of this 
institution. In the instant case, the expression 'offspring of a lawful and canonical 
marriage' , which appears in the 1939 will, does not suffice to infer that the testatrix 
intended to depart from the usual meaning given to family sett lements si sine liberis 
decesseril under the Catalan and Andorran law of succession. 

V. It is apparent from the foregoing that, although the law in force when the child 
was actually adopted allowed adopted children to inherit from their adoptive parents 
on an intestate succession (code 8, 48, 10), those rights cannot extend to a testate 
succession, where the main factor is the testator 's intention. Accordingly, any doubt as 
to the scope of the expression 'offspring of a lawful and canonical marriage ' falls away 
when the testatrix's intention is analysed in the light of the social, family and legal 
conditions in which she lived. In the present case, nothing militates in favour of 
including the life tenant 's adopted children, given the minimal impact of adoption on 
Andorran family and inheritance law, the adopted child's status as the adoptive parents ' 
child (son) but not as a member of the parents ' family, the purpose traditionally 
ascribed to family sett lements under Catalan law, and Catalan and Andorran legal 
tradition." 
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D . A p p l i c a t i o n to t h e H i g h C o u r t o f J u s t i c e o f A n d o r r a to h a v e t h e 

p r o c e e d i n g s s e t a s i d e o n g r o u n d s o f n u l l i t y 

19. T h e app l i can t s lodged an appl ica t ion wi th the H igh C o u r t of 

J u s t i c e to have the p roceed ings set as ide . T h e y s u b m i t t e d t h a t t he l a t t e r 

had b r e a c h e d the pr inciple of equa l i ty before the law e n s h r i n e d in Art icle 6 

of t he A n d o r r a n C o n s t i t u t i o n a n d t h a t they had b reached Ar t ic le 10 (r ight 

to jud ic ia l p ro t ec t ion a n d to a fair t r ial) of t he A n d o r r a n C o n s t i t u t i o n . In 

a decis ion of 28 J u n e 2000, t he H i g h C o u r t of J u s t i c e d i smissed the i r 

appl ica t ion as i l l-founded. 

E. A p p e a l (recurso de empara) b e f o r e the C o n s t i t u t i o n a l C o u r t 

20. T h e app l i can t s lodged a n empara appea l wi th t he C o n s t i t u t i o n a l 

C o u r t aga ins t the decis ions of the H igh C o u r t of J u s t i c e . T h e y al leged a 

violat ion of Art ic le 13 § 3 (pr inciple of ch i ld ren ' s equa l i ty before the law 

regard less of filiation) and Ar t ic le 10 (r ight to jud ic ia l p ro t ec t i on and a 

fair t r ia l ) of t he A n d o r r a n C o n s t i t u t i o n . In a decis ion of 13 O c t o b e r 2000, 

the C o n s t i t u t i o n a l C o u r t dec l a red the i r a p p e a l inadmiss ib le for the 

following r easons : 

"... It seems clear that the judgment of the High Court of Justice is limited to clari
fying and determining, that is, interpreting, a specific point concerning the testatrix's 
intention, as expressed in her will in the form of a family settlement in favour of a child 
or grandson of a lawful and canonical marriage. 

The High Court of Justice does not at any point suggest that there is general dis
crimination against, or inequality between, children according to whether they are 
biological or adopted. Such an assertion would evidently amount to a flagrant breath of 
Article 13 § 3 of the Constitution and would also be contrary to the prevailing legal 
opinion according to which legal systems must always be interpreted, which is that all 
children are equal, irrespective of their origin. However, as submitted in substance by-
State Counsel, 'discrimination against adopted children as compared to biological 
children does not in the instant case derive from an act of the public authorities, that 
is, from the judgment of the Civil Division of the High Court of Justice, but from the 
intention of the testatrix or settlor regarding who should inherit under her will' in 
accordance with the principle of freedom to make testamentary dispositions, which is a 
concrete manifestation of the general principle of civil liberty. 

In its judgment , the High Court of Justice confined itself to interpreting a testa
mentary disposition. It did so from the legal standpoint it considered adequate and in 
accordance with its unfettered discretion, seeing that the interpretation of legal 
instruments is a question of fact which, as such, falls under the jurisdiction ol the 
ordinary courts. 

21 . T h e app l i can t s lodged an appea l (recurso de suplica) wi th the 

C o n s t i t u t i o n a l C o u r t , which d i smissed it on 17 N o v e m b e r 2000. 
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II. RELEVANT D O M E S T I C LAW 

22. Ar t ic les 6, 13 a n d 14 of t he A n d o r r a n C o n s t i t u t i o n of 14 M a r c h 
1993 provide: 

Article 6 

"1. Everyone is equal before the law. No one may be discriminated against on 
grounds of birth, race, sex, origin, religion, opinions or any other personal or social 
condition. 

2. The public authorities shall create the conditions necessary to give full effect to 
the principles of equality and freedom." 

Article 13 

"1. The civil s tatus of persons and forms of marriage shall be regulated by law. 
Canonical marriages are recognised as having civil effects. 

3. Both spouses have the same rights and duties. All children are equal before the 
law, regardless of their filiation." 

Article 14 

"Everyone has the right to respect for their privacy, honour and image. Everyone is 
entitled to legal protection from unlawful interference with their private and family 
life." 

23 . Sect ion 24 of the Special Law (qualificada) of 21 M a r c h 1996 on the 
adop t ion and p ro tec t ion of m i n o r s in d i s t ress provides : 

"... Adopted children have the same rights and obligations within the adoptive family 
as legitimate children." 

T H E L A W 

I. T H E G O V E R N M E N T ' S PRELIMINARY O B J E C T I O N 

24. T h e G o v e r n m e n t ra ised the object ion t h a t Art ic le 8 of the 
Conven t i on was inappl icable to the facts of the case because t h e r e had 
been no "family life" wi th in t he m e a n i n g of t h a t provision b e t w e e n the 
app l i can t s a n d C a r o l i n a Pujol Oi le r . In t h a t connec t ion , the G o v e r n m e n t 
r e f e r r ed to t he lack of a g e n u i n e r e l a t ionsh ip be tween the g r a n d m o t h e r , 
C a r o l i n a Pujol Oi le r , who had died in 1949, a n d the first app l i can t , who 
was a d o p t e d in 1969. I n t he G o v e r n m e n t ' s submiss ion , t he C o u r t had 
always a d o p t e d a p r a g m a t i c a p p r o a c h to the concept of "family life" in 
o r d e r to pro tec t de facto r a t h e r t h a n de iure family life. In t h a t sense , the 
ex i s tence of a formal family tie was insufficient to a t t r a c t t he p ro tec t ion 
of Art ic le 8. 
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25. For the i r p a r t , t h e app l i can t s d i spu ted the G o v e r n m e n t ' s submis 
sion, a r g u i n g t h a t , if uphe ld , it would, for e x a m p l e , exc lude p o s t h u m o u s 
ch i ld ren from the scope of Art ic le 8. Moreover , t h e G o v e r n m e n t ' s a r g u 
m e n t also conce rned C a r o l i n a a n d I m m a c u l a d a Se r ra , who had b rough t 
the p roceed ings in t he A n d o r r a n cour t s to have the codicil set as ide and 
had not known the i r g r e a t - g r a n d m o t h e r e i the r . 

26. T h e C o u r t poin ts out t ha t inMarckx v. Belgium ( j udgmen t of 13June 
1979, Scr ies A no. 3 1 , pp . 23-24, §§ 51-52), it a ccep ted "that the right of 
success ion b e t w e e n ch i ld ren a n d p a r e n t s , and b e t w e e n g r a n d c h i l d r e n and 
g r a n d p a r e n t s , was so closely r e l a t ed to family life t h a t it c a m e wi th in the 
sphe re of Art ic le 8. It has t hus cons ide red t h a t m a t t e r s of i n t e s t a t e suc
cession - and vo lun ta ry disposi t ions - b e t w e e n n e a r re la t ives prove to be 
i n t ima te ly connec ted wi th family life. Fami ly life does not include only 
social, m o r a l or cu l tu ra l r e l a t ions , for e x a m p l e in the sphe re of ch i ld ren ' s 
educa t ion ; it also c o m p r i s e s i n t e r e s t s of a m a t e r i a l kind, as is shown by, 
a m o n g s t o t h e r th ings , t he obl iga t ions in respect of m a i n t e n a n c e and the 
posi t ion occupied in the d o m e s t i c legal sys tems of t he major i ty of the 
C o n t r a c t i n g S t a t e s by t he ins t i tu t ion of the reserved por t ion of a n e s t a t e 
(réserve héréditaire). T h e fact t h a t Ca ro l i na Pujol Oi le r had died before the 
First app l ican t was a d o p t e d is no r eason for t he C o u r t to adopt a different 
a p p r o a c h in t h e p r e s e n t case (see, mutatis mutandis, Camp and Bourimi v. the 
Netherlands, no. 28369/95, § 35, E C I I R 2000-X) . 

Art ic le 8 of t he C o n v e n t i o n is the re fore appl icable . 

II. ALLEGED V I O L A T I O N O F ARTICLE 14 O F T H E C O N V E N T I O N 
TAKEN IN C O N J U N C T I O N W I T H ARTICLE 8 

27. T h e app l i can t s compla ined t h a t , in d e t e r m i n i n g i n h e r i t a n c e r igh ts , 
the High C o u r t of J u s t i c e a n d the C o n s t i t u t i o n a l C o u r t had b r e a c h e d the 
a p p l i c a n t s ' r ight to respec t for t he i r p r iva te and family life by unjustifiably 
d i s c r i m i n a t i n g aga ins t t he First app l ican t on t he g r o u n d of his Filiation. 
T h e y s u b m i t t e d t h a t th is h a d re su l t ed in a viola t ion of Art ic le 14 of the 
C o n v e n t i o n t a k e n in conjunct ion wi th Art ic le 8. 

28. Ar t ic le 8 of the Conven t i on provides : 

" 1 . Everyone has the right to respect for his private and family life, his home and his 
correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society in 
the interests of national security, public safety or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others." 
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29. Art ic le 14 provides : 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, property, birth or other status." 

A. T h e p a r t i e s ' s u b m i s s i o n s 

1. The applicants 

30. T h e app l i can t s s t r e s sed a t t he ou t se t t h a t t he C o u r t was faced wi th 
a p r o b l e m t h a t it had never had to dea l wi th before. T h e previous cases 
it had e x a m i n e d (see Marckx, c i ted above; Inze v. Austria, j u d g m e n t of 
28 O c t o b e r 1987, Series A. no. 126; a n d Mazurek v. France, no. 34406/97, 
E C H R 2000-11) had conce rned the s t a t u t o r y provisions gove rn ing 
ins tances of i n t e s t a t e succession t h a t had given r ise to a n unlawful in t e r 
ference by t h e S t a t e wi th t h e a p p l i c a n t s ' family life a n d / o r d i s c r imina t i on 
in family re la t ions on g r o u n d s of b i r th . 

3 1 . T h e p re sen t case r e l a t e d to t he pr iva te sphe re since it conce rned 
the f reedom to a r r a n g e one ' s affairs in t he form of a will m a d e by C a r o l i n a 
Pujol Oi le r in 1939. T h e t e s t a t r i x had died in 1949. T h e first app l i can t was 
a d o p t e d in 1969 and it was not unt i l 1996, af ter t he d e a t h of C a r o l i n a ' s son 
a n d life t e n a n t u n d e r he r will, t h a t the codicil he h a d d r a w n u p in 1995 was 
opened . T h e app l i can t s were in no d o u b t t h a t the case fell to be e x a m i n e d 
u n d e r the provisions of p r iva te law, which had to be r ead in t he l ight of 
A n d o r r a n law as in force in 1996 a n d the Conven t ion . Those ru les had 
evident ly not been app l ied by the H i g h C o u r t of J u s t i c e . 

32. T h e app l i can t s po in ted out t h a t c u s t o m a r y law (ius commune) was a 
s u p p l e m e n t a r y source of civil law u n d e r t he A n d o r r a n law. T h e ius commune 
in force in A n d o r r a i n c o r p o r a t e d A n d o r r a n c u s t o m a r y law based on 
R o m a n law as revised in t he l ight of canon law. T h a t was t he appl icable 
legal f r amework in 1939, w h e n the will was m a d e . Adop t ion had a l ready 
been a f ea tu re of canon law w h e n it was first d ra f t ed over a t h o u s a n d yea r s 
ago . T h e Ca tho l i c C h u r c h a t t r i b u t e d to a d o p t e d ch i ld ren t he s t a t u s laid 
down in canon 1094 of the Bened ic t X V Code , which was t he r e l evan t 
legis la t ion in force w h e n the will had been dra f ted in 1939. T h a t s t a t u s 
h a d been conf i rmed in 1983 by canon 110 of t he m o d e r n Code of C a n o n 
Law, which e n s h r i n e d the pr inc ip le t h a t a d o p t e d ch i ld ren and l eg i t ima t e 
ch i ld ren w e r e equa l . T h e r e was a b u n d a n t case- law a u t h o r i t y to suppor t 
t he submiss ion t h a t c a n o n law was a s u p p l e m e n t a r y source of law in t he 
Pr inc ipa l i ty of A n d o r r a . Moreove r , u n d e r R o m a n law a d o p t e d ch i ld ren 
had the s a m e i n h e r i t a n c e a n d family r igh t s as l eg i t ima t e and i l l eg i t ima te 
ch i ld ren . Adop t ion had the re fo re b e e n envisaged b o t h in canon law and in 
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R o m a n law. It was the re fo re unden iab ly a known legal ins t i tu t ion tha t had 
been used by A n d o r r a n s in 1939. 

33 . W i t h r ega rd to t he rules on i n t e r p r e t i n g wills, t he app l i can t s 
observed t h a t , in accordance wi th the re levan t R o m a n t r ad i t ion , w h e r e a 
t e s t a m e n t a r y disposi t ion was c lear and u n a m b i g u o u s t h e r e was no need to 
d e p a r t from it on t he p r e t e x t of a s c e r t a i n i n g its m e a n i n g . 

34. Accordingly, if t he t e s t a t r i x had real ly i n t ended to exc lude adop ted 
ch i ld ren from the family s e t t l e m e n t , she would have in se r t ed a specific 
c lause to t h a t effect, as was hab i tua l ly done by A n d o r r a n and C a t a l a n 
no ta r i e s . In tha t connec t ion , the app l i can t s re fe r red to the m a n y forms, 
no ta r i a l deeds a n d cour t decisions by which a d o p t e d sons w e r e in prac t ice 
always p r even t ed from inhe r i t i ng an e s t a t e by an expres s exclusion clause 
which r e q u i r e d the child to be l eg i t ima te a n d biological. Th i s was ph rased 
in the following ways: "son of a lawful, canonical and carnal marriage", or 
"legitimate and biological son of a canonical marriage" or "son procreated by lawful 
and carnal marriage". In the p r e s e n t case , however , Ca ro l i na Pujol Oi le r had 
m a d e no m e n t i o n in her will of any tacit or express exclusion of adop ted 
sons. T h e sole pu rpose of the c lause h a d b e e n to exc lude i l l eg i t imate sons. 

35. T h e H igh C o u r t o f ju s t i ce of A n d o r r a had the re fo re failed to apply 
t he a p p r o p r i a t e law in the p r e s e n t case . In t he app l i c an t s ' submiss ion , the 
cour t should have i n t e r p r e t e d t he will in acco rdance wi th the legis lat ion in 
force in 1996, pa r t i cu la r ly t he A n d o r r a n C o n s t i t u t i o n of 1993 and the 
adop t ion law of M a r c h 1996. T h a t to ta l fai lure to apply the a p p r o p r i a t e 
law h a d r e s u l t e d in a n in t e r f e r ence wi th the i r r igh ts by t he A n d o r r a n 
a u t h o r i t i e s , which were t he u l t i m a t e g u a r a n t o r s of t he i r r ight to enjoy 
the i r family life w i thou t any unjust if ied d i sc r imina t ion . In the i r view, 
t he t e s t a t r i x had clear ly not m a d e a n y d i s t inc t ion in her will r ega rd 
ing a d o p t e d ch i ld ren . Accordingly, it was n e i t h e r for individuals nor the 
cour t s to m a k e such a d is t inc t ion , which was moreove r c o n t r a r y to the 
A n d o r r a n C o n s t i t u t i o n and the E u r o p e a n Conven t ion . T h e j u d g m e n t of 
t he H i g h C o u r t of J u s t i c e the re fo re a m o u n t e d to an unlawful in ter
ference wi th the i r p r iva te and family life, which was clearly d iscr imi
n a t o r y as r e g a r d s t he first app l ican t . T h a t i n t e r f e rence a n d d i sc r imina
t ion were express ly p roh ib i t ed by the A n d o r r a n C o n s t i t u t i o n of 1993 and 
the Special Law on adop t ion and p ro t ec t i on of minors in d i s t ress enac ted 
in M a r c h 1996. 

36. In conclus ion, the app l i can t s s u b m i t t e d tha t t h e r e h a d been a 
violat ion of Ar t ic les 8 a n d 14 of the Conven t ion . 

2. The Government 

37. T h e G o v e r n m e n t s t r e s sed at the ou t se t t ha t A n d o r r a n law did 
not in any way d i s c r i m i n a t e b e t w e e n a d o p t e d ch i ld ren and l eg i t ima te 
ch i ld ren . In Marckx, t h e C o u r t had found a viola t ion of the Conven t ion , 
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but t ha t had b e e n based on a s t a t u t o r y d i sc r imina t ion . It was t he exac t 
oppos i te s i tua t ion h e r e , s ince A n d o r r a n law recognised t h a t g randch i l 
d r e n , be they l e g i t i m a t e , i l l eg i t imate or a d o p t e d , had the s a m e s t a t u t o r y 
i n h e r i t a n c e r igh ts w i th r ega rd to the i r p a r e n t s ( reserved por t ion of t he 
e s t a t e on a t e s t a t e succession a n d h e r e d i t a r y r igh t s on an i n t e s t a t e suc
cession) and wi th r e g a r d to the i r g r a n d p a r e n t s . In the G o v e r n m e n t ' s 
submiss ion , t he p r e s e n t case differed subs tan t i a l ly from Marckx because 
t h e first app l i can t had been left m o r e t h a n E U R 300,000 by his f a the r 
and had had the s a m e i n h e r i t a n c e r igh t s as his s i s te r or any o t h e r legit i
m a t e b r o t h e r or s i s te r if t h e r e had been one . 

38. T h e p rope r ty d i spu t e in t he p r e s e n t case a rose as a resu l t of the 
free will of a t e s t a t r i x who, u n d e r d o m e s t i c law, had been en t i re ly free to 
dispose of her p r o p e r t y as she wished, a p a r t from the rese rved por t ion . 
Subject to t h a t res t r i c t ion , the f reedom to dispose of t he r e m a i n i n g 
asse t s was p r o t e c t e d u n d e r A n d o r r a n law. O n c e the por t ion reserved to 
t he hei rs was p r o t e c t e d , t e s t a t o r s were free to dispose of the res t of t he 
p r o p e r t y as they wished . T h a t was precisely w h a t had h a p p e n e d h e r e . 
T h e G o v e r n m e n t s u b m i t t e d t h a t t h e r e had b e e n no in t e r f e rence wi th t he 
app l i c an t s ' family life. Moreover , even suppos ing t h a t the decisions of t he 
A n d o r r a n cour t s could be d e e m e d to have in t e r f e red wi th t he r igh t s to 
which the app l i can t s r e fe r red , the in t e r f e rence had been jus t i f ied . First ly, 
t he decision of t he Fligh C o u r t could be d e e m e d to have p u r s u e d the 
l eg i t ima te a im of p r o t e c t i n g the r ight of t he t r u e he i r s u n d e r t he se t t l e 
m e n t and , accordingly, was a i m e d at p r o t e c t i n g t he r ights and f reedoms of 
o t h e r s . Secondly, the decis ion c o m p l a i n e d of fell w i th in the S t a t e s ' m a r g i n 
of app rec i a t i on in a r e a s such as the one in issue h e r e . In s u m , a fair 
ba lance had been s t ruck be tween the c o m p e t i n g r igh t s in ques t ion . 

39. In t h e G o v e r n m e n t ' s submiss ion , the H igh C o u r t of Ju s t i c e ' s 
i n t e r p r e t a t i o n was in k e e p i n g wi th t he t e s t a t r i x ' s i n t en t ion in 1939 a n d 
the law in force in A n d o r r a at t he t i m e of he r d e a t h in 1949. Accord ing to 
the legal t r ad i t i on appl icable at the t i m e , a d o p t e d sons did not have t h e 
s a m e r igh ts as l eg i t ima te sons u n d e r family s e t t l e m e n t s b e c a u s e t h e 
pu rpose of t h a t i n s t i t u t ion was to k e e p the family e s t a t e in t he family. 
T h e pos tg lossa tors had a l r eady observed t h a t e x t e n d i n g family se t t l e 
m e n t s to a d o p t e d sons m e a n t t h a t the fulfi lment of the condi t ion was in 
t he h a n d s of t he life t e n a n t , wi th the c lear risk of fraud or abuse of r ight 
t h a t t h a t en ta i l ed . 

40. T h e G o v e r n m e n t r e i t e r a t e d t h a t t he i n t e r p r e t a t i o n of domes t i c 
law was a m a t t e r solely for the d o m e s t i c cour t s , which were the best 
p laced to i n t e r p r e t a n d apply d o m e s t i c law. T h e C o u r t ' s sc ru t iny was 
l imi ted to e n s u r i n g t h a t t h a t app l ica t ion and i n t e r p r e t a t i o n were com
pa t ib le wi th the r e q u i r e m e n t s of t he Conven t ion . In t he p r e s e n t case , the 
H igh C o u r t of J u s t i c e had found, af ter e x a m i n i n g the d o m e s t i c law and 
the p a r t i e s ' a l l ega t ions in de ta i l in t h e course of t he d u e exerc ise of i ts 
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funct ions in i n t e r p r e t i n g t he i n t en t ion of t he t e s t a t r i x , t h a t she had not 
inc luded a provision express ly exc lud ing a d o p t e d ch i ld ren because , to her 
mind , they had clearly been exc luded by the t e r m "son of a l eg i t ima t e and 
canonica l m a r r i a g e " . In s u m , t he H igh C o u r t of J u s t i c e ' s i n t e r p r e t a t i o n 
h a d not b r e a c h e d the C o n v e n t i o n , b e c a u s e the j u d g m e n t c o n t a i n e d no 
h u m i l i a t i n g express ion or d e c l a r a t i o n or one t h a t could be r e g a r d e d as 
infr inging the h u m a n digni ty of a d o p t e d ch i ld ren . T h e j u d g m e n t was 
l imi ted to finding t h a t t he t e s t a t r i x had not i n t e n d e d a d o p t e d ch i ld ren to 
inher i t he r e s t a t e . Moreover , t he will did not con ta in any c lause t h a t was 
illegal or c o n t r a r y to publ ic policy. T h e G o v e r n m e n t observed t h a t any 
e n t i t l e m e n t u n d e r a will was , by def ini t ion, d i s c r imina to ry in t h a t it 
g e n e r a t e d differences be tween he i rs . 

4 1 . In conclusion, t he G o v e r n m e n t s u b m i t t e d t h a t t h e r e h a d b e e n no 
violat ion of t he provisions in ques t ion . 

B. T h e C o u r t ' s a s s e s s m e n t 

42. Since t he issue of a l leged d i s c r i m i n a t o r y t r e a t m e n t of t he first 
app l i can t is at t he h e a r t of the a p p l i c a n t s ' compla in t , the C o u r t cons iders 
it a p p r o p r i a t e to e x a m i n e the compla in t first u n d e r Art ic le 14 of the 
C o n v e n t i o n t a k e n in conjunct ion wi th Art ic le 8. 

43 . T h e C o u r t has h a d occasion in previous cases to e x a m i n e alle
ga t ions of differences of t r e a t m e n t for succession pu rposes bo th u n d e r 
Art ic le 14 t a k e n in conjunct ion wi th Art ic le 8 (see Marckx, c i ted above, 
p. 24, § 54, and Vermeire v. Belgium, j u d g m e n t of 29 N o v e m b e r 1991, 
Series A no. 214-C, p. 83, § 28) and u n d e r Art ic le 14 t a k e n in conjunct ion 
with Art ic le 1 of Protocol No. 1 (see Inze, c i ted above, p . 18, § 40, and 
Mazurek, c i ted above, § 43) . T h e C o u r t reaff i rms t h a t the essen t ia l object 
of Ar t ic le 8 is to p ro tec t the individual aga ins t a r b i t r a r y in te r fe rence 
by the public au tho r i t i e s (see, for e x a m p l e , Johnston and Others v. Ireland, 
j u d g m e n t of 18 D e c e m b e r 1986, Series A no. 112, p . 25, § 55, a n d Camp 
and Bourimi, c i ted above, § 28) . T h a t be ing said, it does not mere ly compel 
the S t a t e to abs t a in from such i n t e r f e r ence : in add i t ion to this p r imar i ly 
nega t ive u n d e r t a k i n g , t h e r e m a y be posit ive obl iga t ions i n h e r e n t in an 
effective " r e s p e c t " for pr iva te or family life (see Marckx, c i ted above, 
pp . 14-15, § 31) . 

T h e factor c o m m o n to those cases was t h a t the difference of t r e a t m e n t 
of which compla in t was m a d e r e su l t ed d i rec t ly from the d o m e s t i c legis
la t ion, which d i s t i ngu i shed b e t w e e n l eg i t ima t e a n d i l l eg i t imate ch i ldren 
(see Marckx, Vermeire and Inze, c i ted above) or be tween ch i ld ren born of an 
a d u l t e r o u s r e l a t i onsh ip and o t h e r ch i ld ren , w h e t h e r or not bo rn in wed
lock (see Mazurek, c i ted above) . T h e ques t i on ra ised in each of t he se cases 
was w h e t h e r such difference of t r e a t m e n t wi th in the legal sys tem of the 
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r e s p o n d e n t S t a t e s viola ted t he r igh ts of t he app l i can t s u n d e r Art ic le 14 
t a k e n in conjunct ion wi th Art ic le 8 of the Conven t i on or Art ic le 1 of 
Protocol No. 1. 

44. T h e essent ia l difference b e t w e e n the p r e s e n t case and the above-
ci ted ones is t h a t in t he in s t an t case t he C o u r t is not r equ i r ed to d e t e r 
mine w h e t h e r t h e r e is an incompat ib i l i ty b e t w e e n the Conven t i on and 
the A n d o r r a n s t a t u t o r y provisions on a d o p t e d ch i ld ren ' s i n h e r i t a n c e 
r igh ts . T h e C o u r t no tes in t h a t connec t ion , moreove r , t h a t the pa r t i e s 
a g r e e d t h a t bo th t h e A n d o r r a n C o n s t i t u t i o n of 1993 a n d the special law 
on adop t ion of 21 M a r c h 1996 were compa t ib l e wi th the pr inciple u n d e r 
Art ic le 14 of t he C o n v e n t i o n p roh ib i t ing d i sc r imina t ion on g r o u n d s of 
b i r th . In the p r e s e n t case , t h e ques t i on in issue concerns t he H igh C o u r t 
of J u s t i c e of A n d o r r a ' s i n t e r p r e t a t i o n , uphe ld by the C o n s t i t u t i o n a l C o u r t , 
of a t e s t a m e n t a r y d ispos i t ion dra f ted in 1939 and e x e c u t e d in 1995. T h e 
C o u r t has to d e t e r m i n e w h e t h e r tha t i n t e r p r e t a t i o n b r e a c h e d Art ic le 14 of 
the Conven t i on t a k e n in conjunct ion wi th Art ic le 8. 

45 . Clear ly , t he A n d o r r a n au tho r i t i e s cannot be held l iable for any 
in t e r f e r ence wi th t he app l i can t s ' p r iva te and family life any m o r e t h a n 
the A n d o r r a n S t a t e can be held liable for a b reach of any posit ive obliga
t ions to e n s u r e effective respec t for family life. T h e app l i can t s confined 
t hemse lves to cha l l eng ing a jud ic ia l decision t h a t h a d dec la red a pr iva te 
deed dispos ing of an e s t a t e to be c o n t r a r y to t he t e s t a t r i x ' s wishes . T h e 
only o u t s t a n d i n g ques t i on is t ha t of the a l leged incompat ib i l i ty with the 
C o n v e n t i o n of t he A n d o r r a n c o u r t s ' i n t e r p r e t a t i o n of d o m e s t i c law. 

46. O n m a n y occas ions , and in very different s p h e r e s , t he C o u r t has 
dec la red t h a t it is in t he first place for the na t iona l a u t h o r i t i e s , and in 
p a r t i c u l a r the cou r t s of first ins tance and appea l , to cons t rue a n d apply 
t he d o m e s t i c law (see, for e x a m p l e , Winterwerp v. the Netherlands, j u d g m e n t 
of 24 O c t o b e r 1979, Ser ies A no. 33 , p . 20, § 46; Iglesias Gil and A.U.I, 
v. Spain, no. 56673/00, § 6 1 , E C H R 2003-V; and Slivenko v. Latvia | G C | , 
no. 48321/99, § 105, E C H R 2003-X) . T h a t pr inc ip le , which by def in i t ion 
appl ies to d o m e s t i c legis lat ion, is all t he more appl icable w h e n i n t e r p r e t 
ing an e m i n e n t l y p r iva te i n s t r u m e n t such as a c lause in a pe r son ' s will. In a 
s i tua t ion such as the one he re , the d o m e s t i c cour t s a r e evident ly b e t t e r 
p laced t h a n an i n t e r n a t i o n a l cour t to eva lua t e , in the l ight of local 
legal t r ad i t i ons , t he p a r t i c u l a r con t ex t of t h e legal d i s p u t e s u b m i t t e d to 
t h e m and the va r ious c o m p e t i n g r igh ts and i n t e r e s t s (see, for e x a m p l e , 
Be Diego Nafria v. Spain, no . 46833/99, § 39, 14 M a r c h 2002). W h e n ru l ing 
on d i spu tes of this type, t he na t iona l a u t h o r i t i e s a n d , in pa r t i cu l a r , the 
cour t s of first i n s t ance a n d appea l have a wide m a r g i n of apprec ia t ion . 

Accordingly, a n issue of in t e r f e rence wi th p r iva te a n d family life could 
only ar ise u n d e r the C o n v e n t i o n if t he na t iona l c o u r t s ' a s s e s s m e n t of 
t he facts or d o m e s t i c law were mani fes t ly u n r e a s o n a b l e or a r b i t r a r y or 
b l a t an t ly incons is ten t wi th t he f u n d a m e n t a l pr inc ip les of t he Conven t ion . 
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47. T h e p r e s e n t case d a t e s back to 1939 w h e n C a r o l i n a Pujol Oi ler , 
F rancesc Pla G u a s h ' s widow, m a d e a will before a no ta ry , t he seven th 
c lause of which se t t l ed he r e s t a t e on he r son, F rancesc -Xav ie r ( the first 
app l i can t ' s fa ther ) as life t e n a n t w i th the r e m a i n d e r to a son or g r andson 
of a lawful a n d canonica l m a r r i a g e . Should those condi t ions not be me t , 
t h e t e s t a t r i x s t i pu l a t ed t h a t her e s t a t e had to pass to the ch i ld ren and 
g r a n d c h i l d r e n of t he r e m a i n d e r m e n u n d e r t he s e t t l e m e n t . In 1949 
C a r o l i n a Pujol Oi le r died. 

48. T h e beneficiary u n d e r the will, Francesc-Xavier Pla Pujol, con t rac ted 
canonical m a r r i a g e to the second appl icant , Roser P u n c e r n a u Pedro . By 
deed sworn before a no ta ry in La Corufia (Spain) on 11 November 1969, the 
couple adop ted a child, Antoni ( the first app l i can t ) , in accordance with the 
p rocedure for full adopt ion in force u n d e r C a t a l a n law. T h e y subsequen t ly 
adop ted a second child. 

49. By a codicil d a t e d 3 July 1995, F rancesc -Xav ie r Pla Pujol left 
t h e a s se t s he had i nhe r i t ed u n d e r his m o t h e r ' s will to his wife ( the 
second app l ican t ) for life, wi th t he r e m a i n d e r to his a d o p t e d son, An ton i . 
F rancesc -Xav ie r Pla Pujol died on 12 N o v e m b e r 1996. T h e codicil was 
opened on 27 N o v e m b e r 1996. T h e asse t s in ques t i on consis ted of real 
e s t a t e . 

50. S u b m i t t i n g t h a t , as an a d o p t e d child, t he first app l i can t could 
not inher i t u n d e r the will m a d e by the t e s t a t r i x in 1939, two g rea t 
g r a n d c h i l d r e n of hers b r o u g h t civil p roceed ings in the Tribunal des Bailies, 
which d ismissed the i r ac t ion . T h e H igh C o u r t of J u s t i c e set the j u d g m e n t 
as ide on a p p e a l a n d g r a n t e d t he a p p e l l a n t s ' c la im. An a p p e a l (empara) 
aga ins t t h a t j u d g m e n t was d i smissed by the C o n s t i t u t i o n a l C o u r t . 

5 1 . W i t h r e g a r d to the i n t e r p r e t a t i o n of the t e s t a m e n t a r y disposi t ion, 
which is a t t he h e a r t of the d i s p u t e , t he Tribunal des Bailies, which deal t 
wi th t h e case a t first i n s t ance , ana lysed t h e c lause g r a m m a t i c a l l y in the 
light of the his tor ical backg round and apply ing R o m a n law as a m e n d e d by 
canon law, which is a source of t he g e n e r a l law appl icab le in A n d o r r a . It 
conc luded t h a t t he act ion should be d i smissed . T h e cour t added tha t 
no foreign legislat ion, case- law or legal t heo ry was appl icable in the 
Pr incipal i ty . In its view, n e i t h e r t he word ing of the c lause nor t he in ten
t ion of t he t e s t a t r i x could p reven t a d o p t e d ch i ld ren from inhe r i t i ng u n d e r 
t he will. 

52. O n appea l , the H i g h C o u r t of J u s t i c e cons t rued the re levant facts 
a n d law differently. In t he first p lace, it found t h a t adop t ion had been 
pract ica l ly u n h e a r d of in A n d o r r a d u r i n g the first half of the t w e n t i e t h 
cen tu ry . It conc luded from this t h a t it was difficult to reconcile the t e s ta 
t r ix ' s act of c r e a t i n g a family s e t t l e m e n t in case the life t e n a n t should die 
w i thou t leaving offspring of a lawful and canonica l m a r r i a g e wi th an 
i n t en t ion to e x t e n d the a r r a n g e m e n t to a d o p t e d ch i ld ren . Similar ly , the 
cour t observed t h a t t he deed of a d o p t i o n h a d been d r a w n u p in Spain in 
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accordance wi th the Span i sh p r o c e d u r e for full adop t ion . U n d e r the 
Span ish law appl icable a t t he t i m e , pa r t i cu la r ly C a t a l a n law (to which 
the deed of adopt ion r e f e r r ed ) , on an i n t e s t a t e succession a d o p t e d 
ch i ld ren could inher i t only from the i r adopt ive fa ther or m o t h e r a n d 
not from the res t of t he adopt ive p a r e n t s ' family. W h e n e x a m i n i n g the 
t e s t a t r i x ' s i n t en t i on , t he cour t found tha t both a t t he t i m e w h e n the will 
was m a d e in 1939 and on the t e s t a t r i x ' s d e a t h in 1949 the a d o p t e d 
ch i ld ren of he r l eg i t ima t e son or son of the m a r r i a g e were outs ide the 
family circle from a legal and sociological point of view. T h e cour t found 
t h a t , in o r d e r for a d o p t e d ch i ld ren to be able to inher i t u n d e r a C a t a l a n 
family s e t t l e m e n t , t h e r e would have to be no doubt as to t he t e s t a t r i x ' s 
i n t e n t i o n to d e p a r t f rom t h e u sua l m e a n i n g ascr ibed to t h a t a r r a n g e 
m e n t . T h e t e r m s used in t he will did not suppor t tha t conclusion. 

53. T h e C o u r t notes that the A n d o r r a n cour t s gave two different 
i n t e r p r e t a t i o n s : the first, given by the Tribunal des Bailies, was favourable 
to t h e app l i can t s and t h e second, given by the H i g h C o u r t of Jus t i ce , wen t 
aga ins t t h e m . Both a r e based on factual and legal e l e m e n t s tha t were duly 
eva lua t ed in the l ight of the pa r t i cu l a r c i r c u m s t a n c e s of the case . 

54. T h e C o u r t r e i t e r a t e s t h a t Art ic le 14 of the Conven t i on com
p l e m e n t s the o t h e r subs t an t ive provisions of the Conven t i on a n d its 
Protocols . It has no i n d e p e n d e n t ex i s tence since it has effect solely in 
re la t ion to " t he en joyment of t he r igh t s a n d f r e e d o m s " sa fegua rded by 
those provis ions. A l t h o u g h the appl ica t ion of Art icle 14 does not p re 
suppose a b r e a c h of those provis ions - and to this e x t e n t it is a u t o n o m o u s 
- t h e r e can be no room for its appl ica t ion unless t he facts in issue fall 
wi th in the a m b i t of one or more of the l a t t e r (see, a m o n g m a n y o t h e r 
a u t h o r i t i e s , Van Raalte v. the Netherlands, j u d g m e n t of 21 F e b r u a r y 1997, 
Reports of Judgments and Decisions 1997-1, p. 184, § 33 , and Camp and Bourimi, 
c i ted above , § 34) . 

55. T h e C o u r t has found above t h a t the facts of t he case fell wi th in 
Art ic le 8 of t he Conven t ion . Accordingly, Art ic le 14 can apply in con
junct ion wi th Art ic le 8. 

56. T h e C o u r t does no t cons ider it a p p r o p r i a t e o r even necessa ry t o 
analyse t he legal t h e o r y b e h i n d the pr inciples on which the d o m e s t i c 
cour t s , a n d in p a r t i c u l a r t he H i g h C o u r t of J u s t i c e of A n d o r r a , based 
the i r decis ion to apply one legal sys tem r a t h e r t h a n a n o t h e r , be it R o m a n 
law, canon law, C a t a l a n law or Span ish law. T h a t is a sphe re which, by 
def ini t ion, falls wi th in t he c o m p e t e n c e of the d o m e s t i c cou r t s . 

57. T h e C o u r t cons iders t h a t , c o n t r a r y to the G o v e r n m e n t ' s affir
m a t i o n s , no ques t i on r e l a t i n g to the t e s t a t r ix ' s free will is in issue in the 
p re sen t case . Only the i n t e r p r e t a t i o n of t he t e s t a m e n t a r y disposi t ion falls 
to be cons ide red . T h e C o u r t ' s task is the re fo re confined to d e t e r m i n i n g 
w h e t h e r , in t he c i r c u m s t a n c e s of the case , t he first app l i can t was a vict im 
of d i sc r imina t ion c o n t r a r y to Art ic le 14 of the Conven t ion . 
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58. In the p re sen t case , the C o u r t observes tha t the l eg i t ima t e and 
canonica l n a t u r e of the m a r r i a g e c o n t r a c t e d by the first app l i can t ' s 
f a the r is i nd i spu tab le . T h e sole r e m a i n i n g ques t ion is the re fo re w h e t h e r 
t he not ion of " son" in C a r o l i n a Pujol O i l e r ' s will e x t e n d e d only, as the 
High C o u r t of J u s t i c e m a i n t a i n e d , to biological sons. T h e C o u r t cannot 
a g r e e wi th t h a t conclusion of t h e A n d o r r a n appe l l a t e cour t . T h e r e is 
n o t h i n g in the will to suggest tha t the t e s t a t r i x i n t ended to exclude 
a d o p t e d g r a n d s o n s . T h e C o u r t u n d e r s t a n d s t h a t she could have done so 
bu t , as she did not , the only possible and logical conclusion is t h a t this 
was not her in t en t ion . 

T h e High C o u r t of Ju s t i c e ' s i n t e r p r e t a t i o n of the t e s t a m e n t a r y dis
posi t ion, which consis ted in infer r ing a negat ive i n t en t ion on the par t of 
the t e s t a t r i x a n d conc lud ing t h a t s ince she did not express ly s t a t e t h a t she 
was not exc lud ing a d o p t e d sons this m e a n t that she did in t end to exclude 
t h e m , a p p e a r s over cont r ived a n d con t r a ry to t he g e n e r a l legal pr inciple 
t h a t w h e r e a s t a t e m e n t is u n a m b i g u o u s t he re is no need to e x a m i n e the 
i n t en t ion of the pe r son who m a d e it (quum in verbis nulla ambiguitas est, non 
debet admitti voluntatis queastio). 

59. Admi t t ed ly , t he C o u r t is not in theory r e q u i r e d to se t t l e d i spu te s 
of a pure ly p r iva te n a t u r e . T h a t be ing said, in exerc i s ing the E u r o p e a n 
supervis ion i n c u m b e n t on it, it c anno t r e m a i n passive w h e r e a na t iona l 
cour t ' s i n t e r p r e t a t i o n of a legal act , be it a t e s t a m e n t a r y disposi t ion, 
a p r iva te con t rac t , a publ ic d o c u m e n t , a s t a t u t o r y provision or an ad
min i s t r a t ive prac t ice a p p e a r s u n r e a s o n a b l e , a r b i t r a r y or, as in the 
p re sen t case , b l a t an t ly incons is ten t wi th t he p roh ib i t ion of d i sc r imina t ion 
es tab l i shed by Art ic le 14 and m o r e broadly wi th the pr inciples under ly ing 
the C o n v e n t i o n (sec Larkos v. Cyprus [ G C ] , no. 29515/95, §§ 30-31 , 
E C H R 1999-1). 

60. In t he p r e s e n t case , t he H i g h C o u r t of J u s t i c e ' s i n t e r p r e t a t i o n of 
t he t e s t a m e n t a r y disposi t ion in ques t i on had the effect of depr iv ing the 
first app l i can t of his r ight to inher i t u n d e r his g r a n d m o t h e r ' s e s t a t e and 
benef i t ing his cousin 's d a u g h t e r s in th is r e g a r d . F u r t h e r m o r e , t he se t t ing 
aside of the codicil of 3 J u l y 1995 also r e su l t ed in the second appl icant 
losing her r ight to the life t e n a n c y of t he e s t a t e asse t s left her by he r late 
h u s b a n d . 

Since the t e s t a m e n t a r y disposi t ion, as worded by Ca ro l i na Pujol Oi ler , 
m a d e no d is t inc t ion be tween biological and a d o p t e d ch i ld ren it was not 
necessa ry to i n t e r p r e t it in t h a t way. Such an i n t e r p r e t a t i o n therefore 
a m o u n t s to t he judic ia l dep r iva t ion of an a d o p t e d child 's i n h e r i t a n c e 
r igh ts . 

6 1 . T h e C o u r t r e i t e r a t e s t h a t a d i s t inc t ion is d i s c r imina to ry for 
t he pu rpose s of Ar t ic le 14 if it has no objective a n d r ea sonab l e j u s t i 
fication, t h a t is if it does not p u r s u e a l eg i t ima t e a im or if t h e r e is not a 
" r ea sonab l e r e l a t i onsh ip of p ropor t iona l i ty be tween the m e a n s employed 
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and the a i m sought to be rea l i sed" (see, inter alia, Frette v. France, 
no. 36515/97, § 34, E C H R 2002-1). In the p r e s e n t case , the C o u r t does 
not d i sce rn any l eg i t ima te a im p u r s u e d by the decis ion in ques t i on or any 
objective a n d r easonab le jus t i f i ca t ion on which the d i s t inc t ion m a d e by 
the d o m e s t i c cour t m i g h t be based . In the C o u r t ' s view, w h e r e a child is 
a d o p t e d (unde r the full adop t ion p r o c e d u r e , m o r e o v e r ) , t he child is in t he 
s a m e legal posi t ion as a biological child of his or her p a r e n t s in all r e spec t s : 
r e la t ions a n d consequences connec ted wi th his or her family life and the 
r e su l t i ng p r o p e r t y r igh t s . T h e C o u r t h a s s t a t e d on m a n y occasions t h a t 
very weighty reasons need to be pu t forward before a dif ference in t r e a t 
m e n t on the g r o u n d of b i r th ou t of wedlock can be r e g a r d e d as compa t ib l e 
wi th the Conven t ion . 

F u r t h e r m o r e , t h e r e is n o t h i n g to sugges t t ha t r easons of public policy 
r equ i r ed t he d e g r e e of p ro t ec t i on afforded by the A n d o r r a n appe l l a t e 
cour t to the appe l l an t s to prevai l over t h a t afforded to the first appl i 
can t . 

62. T h e C o u r t r e i t e r a t e s tha t the Conven t ion , which is a d y n a m i c t ex t 
and enta i ls positive obl igat ions for S l a t e s , is a living i n s t r u m e n t , to be in te r 
p re t ed in the light of p resen t -day condi t ions and t h a t g rea t i m p o r t a n c e is 
a t t a c h e d today in t h e m e m b e r S t a t e s of t he Counci l of E u r o p e to t h e 
ques t ion of equa l i ty be tween ch i ld ren born in a n d ch i ld ren bo rn ou t of 
wedlock as r e g a r d s the i r civil r igh ts (see Mazurek, c i ted above, § 30). T h u s , 
even suppos ing tha t the t e s t a m e n t a r y disposi t ion in ques t ion did r equ i r e 
an i n t e r p r e t a t i o n by the domes t i c cour t s , t h a t i n t e r p r e t a t i o n could not 
be m a d e exclusively in t he l ight of t he social condi t ions ex is t ing w h e n 
the will was m a d e or at the t ime of the t e s t a t r ix ' s d e a t h , n a m e l y in 1939 
and 1949, par t icu la r ly w h e r e a period of fifty-seven years had e lapsed 
be tween the d a t e w h e n the will was m a d e a n d the d a t e on which the e s t a t e 
passed to t he hei rs . W h e r e such a long per iod has e lapsed, d u r i n g which 
profound social, economic a n d legal changes have occur red , the cour t s 
cannot ignore these new rea l i t ies . T h e s a m e is t r u e wi th r ega rd to wills: 
any i n t e r p r e t a t i o n , if i n t e r p r e t a t i o n t h e r e m u s t be , should endeavour to 
asce r ta in t he t e s t a t o r ' s i n t en t ion and r e n d e r the will effective, while 
b e a r i n g in mind t h a t " t he t e s t a t o r canno t be p r e s u m e d to have m e a n t 
wha t he did not say" and wi thou t over looking the i m p o r t a n c e of in te r 
p r e t i n g t he t e s t a m e n t a r y disposi t ion in t he m a n n e r t h a t mos t closely 
co r responds to domes t i c law a n d to the Conven t ion as i n t e r p r e t e d in the 
C o u r t ' s case-law. 

63 . H a v i n g r e g a r d to the foregoing, the C o u r t cons iders t h a t t h e r e has 
been a violat ion of Art ic le 14 of t he C o n v e n t i o n t a k e n in conjunct ion wi th 
Art ic le 8. 

64. In t he light of t he conclus ion set out in t he previous p a r a g r a p h , the 
C o u r t is of the opinion t h a t t h e r e is no need to e x a m i n e the appl ica t ion 
s epa ra t e ly u n d e r Art ic le 8 of the Conven t i on t a k e n a lone . 
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III. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

65. Art ic le 41 of t he C o n v e n t i o n provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. P e c u n i a r y a n d n o n - p e c u n i a r y d a m a g e 

66. T h e app l ican t s s u b m i t t e d , firstly, t h a t j u s t sa t i s fac t ion should take 
t he form of s e t t i n g aside t he H i g h C o u r t of J u s t i c e ' s j u d g m e n t , upho ld ing 
the j u d g m e n t of t he Tribunal des Bailies and r e i n s t a t i n g t he first app l ican t 
as life t e n a n t of the e s t a t e of his g r a n d m o t h e r , Ca ro l i na Pujol Oi ler . 
Should t h a t not be possible , t hey s u b m i t t e d t h a t the i r p e c u n i a r y loss 
co r r e sponded to t he value of the asse ts in C a r o l i n a Pujol O i l e r ' s e s t a t e , 
which consis ted of the following rea l p r o p e r t y in t he Pr inc ipa l i ty of 
A n d o r r a : the H o r t de la C a n a l e t a , the H o r t d ' e n s u c a r a n e s , t he Rec Veil 
de l ' O b a c h , t he H o t e l Pla a n d the Boi'gues del P la . Accord ing to a n exper t 
va lua t ion d a t e d 10 M a y 2001 , t he p r o p e r t y was e s t i m a t e d to be wor th 
127,625,000 pese t a s (767,042 euros ( E U R ) ) . In the i r last p l ead ings sub
m i t t e d at t he h e a r i n g before t he C o u r t , t he app l i can t s s u b m i t t e d tha t , 
accord ing to a recen t expe r t va lua t ion , t he pecun ia ry d a m a g e a m o u n t e d 
to E U R 1,195,913. 

67. In respec t of non -pecun ia ry d a m a g e , having r e g a r d to the hea l t h 
p rob l ems they had suffered — pa r t i cu l a r ly the second app l i can t who was 
now 80 years old - a n d in view of the var ious p roceed ings b r o u g h t before 
the A n d o r r a n cour t s , the app l i can t s assessed the non -pecun ia ry d a m a g e 
sus t a ined by the first app l ican t a t E U R 120,000 and t h a t s u s t a i n e d by the 
second app l i can t , who was his m o t h e r and supervisor , at E U R 30,000. 

68. T h e G o v e r n m e n t , for t he i r p a r t , m a i n t a i n e d t h a t these c la ims 
were mani fes t ly excessive. T h e y s u b m i t t e d t h a t s ince, u n d e r A n d o r r a n 
law, t he first app l i can t ' s f a the r could have kept for h imse l f hal f the assets 
i nhe r i t ed from his m o t h e r , t he G o v e r n m e n t were l iable for only half the 
value of t he e s t a t e in ques t ion , th is be ing the asse t s t h a t had to be 
t r a n s f e r r e d to t he first app l i can t . T h e y did not accept t he app l i can t s ' 
va lua t ion of the asse t s . Accord ing to the i r expe r t ' s va lua t ion , t he Ho te l 
Pla was w o r t h E U R 661,885. T h e a g g r e g a t e value of the o t h e r p rope r ty 
( land) was E U R 89,281. In all, t he Pla family 's fo r tune had to be 
e s t i m a t e d at a m a x i m u m of E U R 751,166, to be r e d u c e d by one half: one 
q u a r t e r be ing the rese rved por t ion of t he e s t a t e a n d a fu r the r q u a r t e r 
be ing the a m o u n t of which the life t e n a n t ( t he first app l i can t ' s fa ther ) 
could freely dispose. W i t h r e g a r d to non-pecun ia ry d a m a g e , t he Govern-
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m e n t s u b m i t t e d t h a t the f inding of a v io la t ion would cons t i t u t e in itself 
a d e q u a t e j u s t sat isfact ion. 

B. C o s t s a n d e x p e n s e s 

69. In respec t of t he cos ts a n d expenses r e l a t i n g to the i r legal r ep 
r e s e n t a t i o n , t he app l i can t s c l a imed the r e i m b u r s e m e n t of E U R 76,460. 
T h e y provided the following s u p p o r t i n g d o c u m e n t s : 

(i) E U R 30,094 for fees i ncu r r ed in the p roceed ings a t first i n s t ance 
( suppo r t i ng invoice d a t e d 26 O c t o b e r 1999); 

(ii) E U R 14,320 for fees incu r red in t he p roceed ings before the H i g h 
C o u r t of J u s t i c e ( suppor t i ng invoice d a t e d 10 M a y 2000); 

(iii) E U R 7,611 for fees i ncu r r ed before t he C o n s t i t u t i o n a l C o u r t 
( suppo r t i ng invoice d a t e d 30 N o v e m b e r 2000); 

(iv) E U R 967 for fees paid to the solici tor in the d o m e s t i c p roceed ings 
( suppo r t i ng invoices d a t e d 2 N o v e m b e r 1999 and 10 N o v e m b e r 2000); 

(v) E U R 9,916 for fees i n c u r r e d in oppos ing e n f o r c e m e n t of the H i g h 
C o u r t of J u s t i c e ' s j u d g m e n t of 18 M a y 2000 ( suppo r t i ng invoice); 

(vi) E U R 1,171 for fees i ncu r r ed in hav ing C a r o l i n a Pujol Oi le r ' s 
e s t a t e va lued ( suppor t i ng invoice d a t e d 10 May 2001); 

(vii) E U R 12,378 for fees i n c u r r e d in the p roceed ings before t he C o u r t 
( suppo r t i ng invoices i t emis ing the costs of de fend ing the app l i can t s before 
t he C o u r t ) . 

70. T h e G o v e r n m e n t cons ide red t h a t the a m o u n t s c l a imed by the 
app l i can t s u n d e r this h e a d w e r e e x o r b i t a n t . In the i r submiss ion , the costs 
i ncu r r ed in t he d o m e s t i c cou r t s should not be t a k e n in to cons ide ra t ion . 

71 . H a v i n g r ega rd to t he foregoing, the G o v e r n m e n t r e q u e s t e d the 
C o u r t not to ru le at this s t age on the ques t i on of t he app l ica t ion of 
Art ic le 41 of the C o n v e n t i o n , which , in the i r opin ion , was not r eady for 
decision. 

72. In t he c i r c u m s t a n c e s of t he case, the C o u r t cons iders tha t the 
q u e s t i o n of t he app l ica t ion of Art ic le 41 of t h e Conven t i on is not r eady 
for decis ion. C o n s e q u e n t l y , it m u s t be rese rved and the s u b s e q u e n t p roce
d u r e fixed t a k i n g d u e accoun t of t he possibil i ty of an a g r e e m e n t b e t w e e n 
the r e s p o n d e n t S t a t e and the app l i can t s (Rule 75 § 1). T h e C o u r t allows 
the pa r t i e s six m o n t h s in which to r each such a g r e e m e n t . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds u n a n i m o u s l y t h a t t h e G o v e r n m e n t ' s object ion m u s t be d ismissed; 

2. Holds by five votes to two t h a t t h e r e has b e e n a viola t ion of Art ic le 14 of 
t he C o n v e n t i o n t a k e n in conjunct ion wi th Art ic le 8; 
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3. Holds u n a n i m o u s l y tha t it is not necessa ry to e x a m i n e the appl ica t ion 
s epa ra t e ly u n d e r Art ic le 8 of t he Conven t i on t a k e n a lone ; 

4. Holds u n a n i m o u s l y tha t t he ques t i on of the app l ica t ion of Ar t ic le 41 is 
not r eady for decision; accordingly, 
(a) reserves t he whole of t he said ques t ion ; 
(b) invites the G o v e r n m e n t and the app l i can t s to in form it wi th in six 
m o n t h s of any a g r e e m e n t they m i g h t reach ; 
(c) reserves t he s u b s e q u e n t p r o c e d u r e and delegates to the P re s iden t of 
the C h a m b e r power to fix t he s a m e if need be. 

Done in F r e n c h and Engl ish , a n d notif ied in w r i t i n g on 13 J u l y 2004, 
p u r s u a n t to Rule 77 §§ 2 a n d 3 of the Rules of C o u r t . 

Michae l O'BOYI.E Nicolas BRATZA 
R e g i s t r a r P re s iden t 

In accordance wi th Art ic le 45 § 2 of the C o n v e n t i o n a n d Rule 74 § 2 of 
t he Ru les of C o u r t , t he following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) par t ly d i s sen t ing opinion of Sir Nicolas Bra t za ; 
(b) d i s sen t ing opinion of M r Gar l icki . 

N.B. 
M . O ' B . 
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PARTLY DISSENTING OPINION 
OF JUDGE Sir Nicolas B RATZ A 

1. Whi le I s h a r e t h e view of t he major i ty of t he C h a m b e r t h a t the 
a p p l i c a n t s ' c la im falls w i th in t he a m b i t of Art ic le 8 of t he Conven t i on 
and t h a t Art ic le 14 is accordingly ajiplicable, I a m unab le to ag r ee wi th 
the major i ty ' s conclusion t h a t t h e r e has b e e n a viola t ion of the two 
Art ic les t a k e n in conjunct ion . 

2. As is noted in the j u d g m e n t , the p r e s e n t case is of a n en t i re ly 
different c h a r a c t e r from those previously e x a m i n e d by the C o u r t in
volving a l l ega t ions of d i s c r imina to ry t r e a t m e n t in t he field of succession 
a n d i n h e r i t a n c e . In each of the ea r l i e r cases , it was the d o m e s t i c legis
la t ion i tself which gave rise to the difference of t r e a t m e n t of which 
compla in t was m a d e u n d e r the C o n v e n t i o n , d i s t ingu i sh ing as it did 
b e t w e e n the r igh t s of succession of l eg i t ima te a n d i l l eg i t imate ch i ld ren 
(see Marckx v. Belgium, j u d g m e n t of 13 J u n e 1979, Ser ies A no. 3 1 , p . 24, 
§ 54; Vermeire v. Belgium, j u d g m e n t of 29 N o v e m b e r 1991, Ser ies A 
no. 214-C, p. 83, § 28; a n d Inze v. Austria, j u d g m e n t of 28 O c t o b e r 1987, 
Ser ies A no. 126, p. 18, § 40) or b e t w e e n ch i ld ren bo rn of a n a d u l t e r o u s 
r e l a t ionsh ip and o t h e r ch i ld ren , w h e t h e r l eg i t ima te or not (see Mazurek 
v. France, no. 34406/97, § 43 , E C H R 2000-11). In t he p re sen t case , no such 
compla in t is m a d e or could be m a d e aga ins t A n d o r r a , d i s c r imina t ion 
on g r o u n d s of b i r th be ing express ly p roh ib i t ed by bo th the A n d o r r a n 
C o n s t i t u t i o n and the special law on adop t ion . 

3. It is also i m p o r t a n t to observe t h a t , a l t h o u g h the app l i can t s com
plain of the decisions of t he H igh C o u r t of J u s t i c e a n d the C o n s t i t u t i o n a l 
C o u r t of A n d o r r a , it is not a s s e r t e d t h a t the decis ions d i rec t ly in te r fe red 
wi th t he a p p l i c a n t s ' Art ic le 8 r igh t s or subjec ted t he first app l i can t to 
d i s c r imina to ry t r e a t m e n t in t he en joymen t of his family life by c r ea t i ng 
d is t inc t ions be tween the biological and a d o p t e d m e m b e r s of his family. 
As a p p e a r s from the t e r m s of its j u d g m e n t , in upho ld ing the appea l s 
of t he Se r r a Areny s is ters a n d finding tha t , as an a d o p t e d child of the 
life t e n a n t u n d e r t he will of C a r o l i n a Pujol Oi le r , t he first app l i can t was 
exc luded from i n h e r i t i n g u n d e r t he will, t he H i g h C o u r t of J u s t i c e of 
A n d o r r a sought to give effect to t he i n t en t ion of the t e s t a t r i x herse l f in 
t h e exerc ise of her r ight to dispose of he r p r o p e r t y on he r d e a t h . T h e 
c i r c u m s t a n c e s of the p r e s e n t case a r e in this respec t qu i t e different from 
those which have f requent ly been e x a m i n e d by the C o u r t , in p a r t i c u l a r 
u n d e r Art ic le 10 of the Conven t ion , in which it was the decis ions of t he 
d o m e s t i c cour t s t hemse lves which h a d re s t r i c t ed , pena l i sed or o therwise 
in t e r f e red wi th t h e exerc ise of the Conven t i on r ight in ques t ion and which 
r e q u i r e d to be jus t i f ied . 
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4. T h e fact t ha t , u n d e r the Conven t ion , t he legislative or jud ic ia l o rgans 
of the S t a t e a r e p rec luded from d i sc r imina t ing be tween individuals (by, for 
ins tance , c r e a t i n g d is t inc t ions based on biological or adopt ive links be tween 
chi ldren a n d p a r e n t s in t he en joyment of i nhe r i t ance r ights ) does not 
m e a n t h a t pr iva te individuals a r e s imilar ly prec luded from d i sc r imina t ing 
by d r a w i n g such dis t inc t ions w h e n dispos ing of the i r p roper ty . It mus t 
in pr inciple be open to a t e s t a to r , in the exercise of his or her r ight of 
p roper ty , to choose to w h o m to leave t he p rope r ty and , by t he t e r m s of the 
will, to d i f ferent ia te be tween po ten t i a l he i rs , by (inter alia) d i s t inguish ing 
be tween biological a n d adopt ive ch i ld ren a n d g r andch i l d r en . As pointed 
out in the opinion of Judge Gar l icki , the t e s t a t o r ' s r ight of choice finds 
p ro tec t ion u n d e r the Conven t ion , n a m e l y in Art ic le 8 a n d in Art ic le 1 of 
Protocol No. 1. T h e S t a t e m u s t in pr inciple give effect, t h r o u g h its judicial 
o rgans , to such pr iva te t e s t a m e n t a r y disposi t ion and canno t be held to be in 
b reach of its Conven t ion obl igat ions ( inc luding its obl iga t ions u n d e r 
Art icle 14) by do ing so, save in excep t iona l c i r c u m s t a n c e s w h e r e t he dis
posit ion m a y be said to be r e p u g n a n t to t he f u n d a m e n t a l ideals of the 
Conven t ion or to a i m at the des t ruc t ion of the r igh ts and f reedoms set 
forth t he re in . Th i s r e m a i n s t rue even if t h e r e m a y a p p e a r to be no objec
tive and r easonab le jus t i f ica t ion for t he d is t inc t ion m a d e by a t e s t a to r . 

5. In m y view, t he d i s t inc t ion which was held by the d o m e s t i c cour ts to 
have b e e n i n t e n d e d by the t e s t a t r i x in t he p r e s e n t case b e t w e e n biological 
and a d o p t e d g r a n d c h i l d r e n canno t be said to be r e p u g n a n t to the 
f u n d a m e n t a l ideals of the Conven t i on or o therwise des t ruc t ive of Con
vent ion r igh t s and f r eedoms . N o r do I u n d e r s t a n d the major i ty of the 
C h a m b e r of the C o u r t to sugges t to t he con t ra ry . It is t r u e t h a t in 
p a r a g r a p h 46 of the j u d g m e n t it is said tha t an issue of i n t e r f e r ence wi th 
p r iva te and family life u n d e r the Conven t i on could ar ise if t he na t iona l 
cour t ' s a s s e s s m e n t of t he facts or d o m e s t i c law were "b l a t an t ly in
cons i s t en t wi th the f u n d a m e n t a l pr inciples of the C o n v e n t i o n " a n d in 
p a r a g r a p h 59 such incons is tency is found to have exis ted in t he na t iona l 
c o u r t s ' a s s e s s m e n t in t he p r e s e n t case . However , I do not r e a d th is finding 
as s u g g e s t i n g t h a t the upho ld ing by a na t iona l cour t of a will which 
d i s t ingu i shes b e t w e e n biological a n d a d o p t e d ch i ld ren is of i tself to be 
seen as i ncompa t ib l e wi th Conven t i on pr inc ip les . T h e major i ty ' s finding 
is, as I u n d e r s t a n d it, based r a t h e r on t he g r o u n d t h a t t he H igh C o u r t ' s 
i n t e r p r e t a t i o n of t he will in t he p r e s e n t case a n d its a s s e s s m e n t of the 
i n t e n t i o n of t he t e s t a t r i x were clearly w r o n g a n d t h a t accordingly it was 
tha t cour t ' s decis ion t h a t , as an adop ted g randch i ld , the first app l ican t was 
exc luded from inhe r i t i ng t he e s t a t e which i tself gave rise to a violat ion of 
Art ic le 14. 

6. T h e c e n t r a l ques t i on t hus ra ised is w h e t h e r the m a n n e r in which 
the d o m e s t i c cour t s i n t e r p r e t e d t he will of the t e s t a t r i x or appl ied the 
pr inc ip les of d o m e s t i c law was such as to p e r m i t such a finding. T h e 
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major i ty of the C h a m b e r have r e i t e r a t e d in p a r a g r a p h 46 of the j u d g m e n t 
t h e pr inc ip les e s t ab l i shed by the C o u r t ' s j u r i s p r u d e n c e conce rn ing the 
i n t e r p r e t a t i o n and appl ica t ion of domes t i c law: it is in t he first place for 
t he na t i ona l a u t h o r i t i e s , and in p a r t i c u l a r the na t i ona l cou r t s , to c o n s t r u e 
a n d apply d o m e s t i c law. I would ag ree wi th the major i ty t h a t this pr inciple 
appl ies a fortiori w h e n the na t iona l cour t s a r e conce rned wi th resolving 
d i spu t e s be tween pr iva te individuals or i n t e r p r e t i n g a p r iva te t e s t a 
m e n t a r y disposi t ion, such cour t s be ing b e t t e r p laced t h a n a n in t e r 
na t iona l cour t to eva lua te , in the light of local legal t r ad i t i ons , the 
p a r t i c u l a r con tex t of the legal d i spu t e a n d the c o m p e t i n g r ights and 
i n t e r e s t s involved. 

Th i s be ing so, an issue would in my view only ar ise u n d e r t he Con
ven t ion if the C o u r t were satisfied tha t the i n t e r p r e t a t i o n of t he will or of 
t he re levan t pr inc ip les of d o m e s t i c law by the na t i ona l cour t s was, to use 
t he t e r m s of the j u d g m e n t , "mani fes t ly u n r e a s o n a b l e or a rb i t r a ry" . 

7. T h u s far, I a m in a g r e e m e n t wi th the major i ty ' s a p p r o a c h . W h e r e I 
s t rongly d i sagree is as to t he major i ty ' s app l ica t ion of these pr inciples 
w h e n e x a m i n i n g the j u d g m e n t s of t he na t iona l cour t s . Fa r from assess ing 
the j u d g m e n t s accord ing to t he se s t r ic t s t a n d a r d s , t he major i ty have to my 
mind s u b s t i t u t e d t he i r own view of the p rope r i n t e r p r e t a t i o n of t he will for 
t h a t of t he H i g h C o u r t of J u s t i c e of A n d o r r a , p r e f e r r i ng t he cons t ruc t ion 
placed on the will by the Tribunal des Batiks. Whi le I can read i ly accept t ha t 
one migh t prefer bo th the r e a s o n i n g and the resu l t r e a c h e d by the first-
in s t ance cour t , I c a n n o t accept t h a t the decision of the appea l cour t m a y 
be c h a r a c t e r i s e d as e i t he r a r b i t r a r y or mani fes t ly u n r e a s o n a b l e . 

8. I no te at t he ou t se t t h a t t h e r e was no rea l d ive rgence b e t w e e n the 
Tribunal des Bailies and the H i g h C o u r t of J u s t i c e as to the a p p r o p r i a t e d a t e 
for the pu rposes of i n t e r p r e t i n g t he t e s t a m e n t a r y disposi t ion. Both a g r e e d 
t h a t t he t e s t a t r i x ' s i n t en t ion had to be c o n s t r u e d essent ia l ly in the light of 
t he legal s t a t u s of adop ted ch i ld ren in the social and family condi t ions tha t 
ob t a ined in 1939 when the will was d ra f ted . T h e difference of opin ion 
c e n t r e d r a t h e r on t he m e a n i n g to be ascr ibed to t h e c lause "son of a 
l eg i t ima t e and canonica l m a r r i a g e " . 

9. As no ted in t he j u d g m e n t , the Tribunal des Bailies ana lysed the c lause 
g r a m m a t i c a l l y in t he l ight of t h e his tor ical b a c k g r o u n d and apply ing 
R o m a n law as a m e n d e d by canon law, be ing a source of the gene ra l law 
appl icable in A n d o r r a . In its view, it could not be said t h a t , by i n se r t i ng t he 
c lause , t h e t e s t a t r i x had i n t e n d e d to p reven t a d o p t e d or non-biological 
ch i ld ren from i n h e r i t i n g he r e s t a t e ; h a d th is b e e n he r i n t en t i on , she 
would have m a d e express provision for it. 

10. O n a p p e a l , the H igh C o u r t of J u s t i c e c o n s t r u e d bo th the r e l evan t 
facts a n d law differently. As a p p e a r s from the j u d g m e n t , it found t h a t 
adop t ion had been prac t ica l ly u n h e a r d of in A n d o r r a d u r i n g the first half 
of the t w e n t i e t h cen tu ry . It concluded from this t h a t it was difficult to 
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reconci le t he t e s t a t r i x ' s act of c r e a t i n g a family s e t t l e m e n t in case the 
life t e n a n t should die w i thou t leaving offspring of a lawful and canoni 
cal m a r r i a g e with an i n t en t ion to e x t e n d the a r r a n g e m e n t to adop ted 
ch i ld ren , since adop t ion was not an es tab l i shed ins t i tu t ion in the 
Pr inc ipa l i ty at t he t ime . Similarly, the cour t observed t h a t t he deed of 
adop t ion had been d r a w n u p in Spain in accordance wi th t he Spanish 
p r o c e d u r e for full adop t ion . U n d e r t he Span i sh law appl icable at the 
t ime , pa r t i cu la r ly C a t a l a n law (to which the deed of adop t ion r e f e r r ed ) , 
on an i n t e s t a t e succession a d o p t e d ch i ld ren could inher i t only from the i r 
adopt ive fa ther or m o t h e r and not from the res t of the adopt ive p a r e n t s ' 
family. W h e n e x a m i n i n g the t e s t a t r i x ' s i n t en t ion , t he cour t found tha t 
bo th a t t he t i m e w h e n the will was m a d e in 1939 and on the t e s t a t r ix ' s 
d e a t h in 1949 the a d o p t e d ch i ld ren of he r l eg i t ima t e son or son of the 
m a r r i a g e were ou t s ide t he family circle from a legal and sociological 
point of view. T h e pu rpose of a family s e t t l e m e n t si sine liberis decesserit 
u n d e r C a t a l a n law was , in t he view of t he cour t , to keep the family e s t a t e 
in t he l eg i t ima t e or m a r r i e d family a n d C a t a l a n legal t r ad i t i on had always 
favoured the exclusion of a d o p t e d ch i ld ren from such family s e t t l e m e n t s . 
T h e cour t t hus found t h a t , in o r d e r for a d o p t e d ch i ld ren to be able to 
inher i t u n d e r a C a t a l a n family s e t t l e m e n t , t he re would have to be no 
doubt as to t he t e s t a t r i x ' s i n t e n t i o n to d e p a r t from the usua l m e a n i n g 
ascr ibed to t h a t a r r a n g e m e n t . T h e t e r m s used in t he will did not suppor t 
t h a t conclus ion. 

1 1. T h e major i ty of t he C o u r t , while finding it n e i t h e r a p p r o p r i a t e nor 
necessary to analyse t he legal t heo ry beh ind the decision of the High 
C o u r t to apply one legal sys t em r a t h e r t h a n a n o t h e r , be it R o m a n , canon , 
C a t a l a n or Span i sh law (see p a r a g r a p h 56 of the j u d g m e n t ) , reject t h a t 
cour t ' s conclusion t h a t the c lause in t he will r e fe r red only to biological 
"sons" . It is said t h a t " t h e r e is n o t h i n g in the will to sugges t t h a t the 
t e s t a t r i x i n t e n d e d to exc lude a d o p t e d g r a n d s o n s " and t h a t , as it was 
open to her to have done so, " t h e only possible and logical conclusion is 
t ha t th is was not h e r i n t e n t i o n " (see p a r a g r a p h 58) . T h e j u d g m e n t goes 
on to s t a t e t h a t the H i g h C o u r t ' s i n t e r p r e t a t i o n of t he will, by which it 
inferred a negat ive i n t e n t i o n on the p a r t of the t e s t a t r i x , " a p p e a r s over 
cont r ived a n d con t r a ry to the g e n e r a l legal pr inciple t h a t w h e r e a s t a t e 
m e n t is u n a m b i g u o u s t h e r e is no need to e x a m i n e the i n t en t ion of the 
pe r son who m a d e i t" (ibid.) . 

12. In my view, this analysis does not do ju s t i ce to the r e a s o n i n g of the 
High C o u r t , which e x a m i n e d the m e a n i n g to be a t t r i b u t e d to t he d i spu ted 
c lause in the will in t he l ight of t he s u r r o u n d i n g c i r c u m s t a n c e s , bo th 
factual a n d legal, at the t ime of the d isposi t ion. W h e t h e r or not tha t 
r e a s o n i n g is convincing a n d w h e t h e r or not the view of t he Tribunal des 
Bailies is to be p re fe r r ed , I a m qu i t e u n a b l e to conc lude , as t he major i ty 
do, t h a t the H i g h C o u r t ' s decis ion was u n r e a s o n a b l e , a r b i t r a r y or 
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"b l a t an t ly incons is ten t wi th the prohib i t ion of d i s c r imina t i on es tab l i shed 
by Art ic le 14 a n d m o r e broadly wi th t he pr inciples under ly ing the Conven 
t ion" (see p a r a g r a p h 59 of the j u d g m e n t ) . Nor can I accept t he major i ty ' s 
view t h a t because it was "not neces sa ry" to i n t e r p r e t t he will to exc lude 
a d o p t e d ch i ld ren , "such an i n t e r p r e t a t i o n ... a m o u n t s to t he jud ic ia l 
dep r iva t ion of an a d o p t e d chi ld 's i n h e r i t a n c e r i g h t s " (see p a r a g r a p h 60). 

13. T h e major i ty go on to asse r t t h a t , even if the will r e q u i r e d 
i n t e r p r e t a t i o n , it should not have b e e n i n t e r p r e t e d exclusively in the 
light of the social condi t ions ex i s t ing a t the t i m e w h e n the will was m a d e 
or w h e n the t e s t a t r i x d ied; any such i n t e r p r e t a t i o n should have t a k e n 
account of the p rofound social, economic a n d legal c h a n g e s which had 
occur red in the succeed ing per iod of fifty-seven yea r s . In pa r t i cu l a r , it is 
sugges t ed t h a t any i n t e r p r e t a t i o n should not have over looked " t h e 
imj jor tance of i n t e r p r e t i n g t he t e s t a m e n t a r y disposi t ion in t he m a n n e r 
t h a t mos t closely co r re sponds to d o m e s t i c law a n d to the C o n v e n t i o n as 
i n t e r p r e t e d in t he C o u r t ' s case- law" (see p a r a g r a p h 62 of the j u d g m e n t ) . 

14. As to th is a r g u m e n t , I cons ider t h a t if it was open to t he d o m e s t i c 
cou r t s , as I believe it was , to e n d e a v o u r to a sce r t a in t he i n t e n t i o n of t he 
t e s t a t r i x in us ing the d i spu t ed c lause , it was also in pr inciple open to t h e m 
to i n t e r p r e t the c lause in the light of the social a n d legal condi t ions which 
prevai led at the t i m e w h e n the will was d ra f ted , r a t h e r t h a n a t t he t i m e 
the c lause fell to be e x a m i n e d . 

15. For these r easons , r e g r e t t a b l e as t he resul t of the H i g h C o u r t ' s 
j u d g m e n t may s e e m , I a m unab le to find t h a t the decision gave rise to a 
violat ion of the app l i c an t s ' r igh ts u n d e r Art ic le 14 of the C o n v e n t i o n t a k e n 
in conjunct ion wi th Art ic le 8. 
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D I S S E N T I N G O P I N I O N O F J U D G E G A R L I C K I 

It is w i th r e g r e t t ha t I have to d i s ag ree wi th the major i ty . 
Th i s case re la tes to two i m p o r t a n t pr inciples which d e t e r m i n e the 

scope of the C o u r t ' s ju r i sd ic t ion : the pr inciple of subs id ia r i ty and the 
pr inciple of S t a t e ac t ion . 

In r e spec t of the former , I fully subscr ibe to the a r g u m e n t s developed 
by J u d g e Sir Nicolas B r a t z a t h a t the i n t e r p r e t a t i o n of the will or of the 
r e l evan t pr inciples of d o m e s t i c law by the na t i ona l cour t s c a n n o t be 
r e g a r d e d as a r b i t r a r y or mani fes t ly e r r o n e o u s or u n r e a s o n a b l e . 

In respec t of t h e l a t t e r , it should be no ted tha t t he case did not involve 
any d i rec t i n t e r f e r ence by the na t iona l cour t s wi th t he a p p l i c a n t s ' Art ic le 8 
r igh ts . T h e cour t s were confronted wi th a will which c o n t a i n e d a clause 
d i s c r i m i n a t i n g aga ins t a d o p t e d ch i ld ren vis-a-vis biological ch i ld ren . T h e 
cour t s first d e t e r m i n e d the cor rec t i n t e r p r e t a t i o n of the will and , in 
acco rdance wi th t h a t i n t e r p r e t a t i o n , gave effect to it. T h u s , t he real 
q u e s t i o n before our C o u r t is to wha t e x t e n t t h e C o n v e n t i o n enjoys a 
" h o r i z o n t a l " effect, t ha t is, an effect p roh ib i t i ng pr iva te p a r t i e s from 
t a k i n g act ion which in te r fe res wi th t he r igh t s and l iber t ies of o the r 
p r iva te pa r t i e s . C o n s e q u e n t l y , to w h a t ex t en t is the S t a t e u n d e r an 
obl iga t ion e i the r to prohibi t or to refuse to give effect to such pr iva te 
act ion? 

It s e e m s c lear t h a t t he a u t h o r s of t h e Conven t ion did not i n t end this 
i n s t r u m e n t to possess a " t h i r d - p a r t y effect" (see A. Drzemczewsk i : "The 
E u r o p e a n H u m a n Righ t s Conven t i on and Re la t ions be tween Pr iva te 
P a r t i e s " , N e t h e r l a n d s I n t e r n a t i o n a l Law Review 1979, no. 2, p . 168). 
However , u n d e r ou r case-law it is obvious t h a t t h e r e m a y be ce r t a in 
posit ive obl iga t ions of t he S t a t e to adop t m e a s u r e s des igned to secure 
respec t for Conven t i on r igh t s , even in the s p h e r e of the re la t ions of 
individuals b e t w e e n themse lves (see X and Y v. the Netherlands, j u d g m e n t 
of 26 M a r c h 1985, Ser ies A no. 9 1 , p . 11, § 23). Such " indi rec t t h i rd -pa r ty 
effect" has been add res sed by the C o u r t in m a n y different a r ea s , such as 
t he r ight to life (S ta te obl iga t ion to ca r ry ou t a n effective inves t iga t ion in a 
case of a m u r d e r c o m m i t t e d by p r iva te pe r sons — see , for e x a m p l e , Menson 
v. the United Kingdom, ( d e c ) , no. 47916/99, E C H R 2003-V), f reedom of 
express ion {Appleby v. the United Kingdom, no. 44306/98 , E C H R 2003-VI, in 
which the C o u r t i nd ica ted t h a t t he S t a t e m a y be obliged to adopt "posit ive 
m e a s u r e s of p ro tec t ion , even in the s p h e r e of re la t ions b e t w e e n indi
v idua ls" , § 39) , f reedom of associa t ion (Young, James and Webster v. the 
United Kingdom, j u d g m e n t of 13 A u g u s t 1981, Series A no. 44, r e p r e s e n t 
ing t he first ru l ing of this k ind) , f reedom of a s sembly (Plattform "Arziefur 
dasLeben"v. Austria, j u d g m e n t of 21 J u n e 1988, Series A no. 139) and , above 
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all, the p ro tec t ion of p r iva te life (see, for e x a m p l e , Ignaccolo-Zenide 
v. Romania, no. 31679/96, E C H R 2000-1, in pa r t i cu l a r § 113). 

Never the le s s , it s eems equal ly obvious tha t t he level of p ro tec t ion 
aga ins t a p r iva te ac t ion canno t be t he s a m e as t he level of p ro tec t ion 
aga ins t S t a t e act ion. T h e very fact t h a t , u n d e r t he Conven t ion , the S t a t e 
m a y be p roh ib i ted from t ak ing ce r t a in ac t ion (such as in t roduc ing 
inhe r i t ance d is t inc t ions be tween chi ldren - see Marckx v. Belgium, j u d g 
m e n t of 13 J u n e 1979, Series A no. 3 1 ; Vermeire v. Belgium, j u d g m e n t of 
29 N o v e m b e r 1991, Series A no. 214-C; and Mazurek v. France, no. 34406/97, 
E C H R 2000-11) does not m e a n t h a t p r iva te persons a r e s imilar ly p rec luded 
from t ak ing such ac t ion . In o t h e r words , wha t is p roh ib i ted for the S t a t e 
need not necessar i ly also be p roh ib i ted for individuals . O f course , in m a n y 
a r e a s such prohib i t ion m a y a p p e a r necessary and well-founded. However , it 
should not be forgo t ten t h a t every prohib i t ion of p r iva te act ion (or any 
refusal to judicial ly enforce such ac t ion) , while p ro t ec t i ng the r igh ts of 
some pe r sons , unavoidably res t r ic t s t he r igh ts of o t h e r pe r sons . This is 
pa r t i cu la r ly visible in r ega rd to "pure ly" pr iva te- law re la t ions , such as 
i nhe r i t ance . T h e whole idea of a will is to d e p a r t from the gene ra l sys tem 
of i nhe r i t ance , t h a t is, to d i sc r imina te b e t w e e n po ten t i a l hei rs . B u t a t 
the s a m e t ime , t he t e s t a t o r m u s t r e t a in a d e g r e e of f reedom to dispose of 
h i s /her p rope r ty and th is f reedom is p ro tec t ed by b o t h Art ic le 8 of the 
Conven t ion a n d Art ic le 1 of Protocol No. 1. T h u s , in m y opinion, t he ru le 
should be tha t the S t a t e m u s t give effect to p r iva te t e s t a m e n t a r y dis
posi t ions, save in except iona l c i r cums tances whe re t h e disposi t ion m a y be 
said to be r e p u g n a n t to t he f u n d a m e n t a l ideals of the Conven t i on or to a im 
at the des t ruc t ion of t he r igh ts and f reedoms set forth the re in . As in 
respec t of all except iona l c i r cums tances , however , t he i r p resence m u s t be 
clearly d e m o n s t r a t e d a n d canno t be a s s u m e d . 

No except ional c i r c u m s t a n c e s of t he above -men t ioned kind exis ted in 
t he p r e s e n t case. T h e t e s t a t r ix h a d t a k e n a decision, which was p e r h a p s un
j u s t , bu t canno t , even by p re sen t -day s t a n d a r d s , be r ega rded as r e p u g n a n t 
to the f u n d a m e n t a l ideals of the Conven t ion or o therwise des t ruc t ive of 
Conven t i on r igh ts . T h u s , the S t a t e was u n d e r a d u t y to respec t and 
give effect to he r will a n d was n e i t h e r al lowed nor expec t ed to s u b s t i t u t e 
i ts own i n h e r i t a n c e c r i t e r i a for w h a t h a d b e e n dec ided in t he will. Accor
dingly, t he S t a t e c a n n o t be held to be in b reach of t he C o n v e n t i o n by 
giving effect to this will. 
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SUMMARY1 

Reduction in value of guarantor's claim against principal debtor as a result 
of debt adjustment 

Article 1 of Protocol No. 1 

Peaceful enjoyment of possessions - Reduction in value of guarantor's claim against principal 
debtor as a result of debt adjustment - Possessions - Claim recognised under domestic law -
Interference - Debt adjustment - Public interest - General interest - Transfer of properly 
from one individual to another - Socio-economic policies - Excessive individual burden -
Assumptwn of financial risk - Procedural guarantees - Precarious nature of claim 

* 
* * 

The applicant acted as co-guarantor of a bank loan granted to N. As N. defaulted 
on the loan, the guarantors each had to pay the bank around 113,000 Finnish 
markkas (FIM) in 1991. In 1995 N. applied for a debt adjustment under a 1993 
Act. The applicant opposed the request. The district court granted the debt ad
justment and adopted a payment schedule, as a result of which the applicant's 
claim was reduced to FIM 2,168. An appeal by the applicant was dismissed and he 
was refused leave to appeal to the Supreme Court. 

Held 
Article 1 of Protocol No. 1: The applicant's claim against N. was based on a 
guarantor's right of recourse under Finnish law and constituted a "possession", 
and the application of the 1993 Act constituted an interference with the appli
cant's property rights. While the facts bore resemblance to both deprivation and 
control of property, the Court considered it appropriate to examine the matter 
under the general rule of peaceful enjoyment of possessions. As to whether the 
interference was in the public or general interest, a number of Contracting States 
had laws providing for debt adjustment and there was no reason to doubt that, at 
the relevant time, there was an urgent and compelling public interest in affording 
debtors the possibility of seeking debt adjustment in specific situations. The Court 
could also accept that there was, in principle, a reasonable relationship of propor
tionality between the means employed and the aim pursued. While a transfer of 
property for no other reason than to confer a benefit on a private individual could 
not be in the public interest, compulsory transfer of property from one individual 
to another could constitute a legitimate means of promoting the public interest, 
even if the community at large had no direct use or enjoyment of the property 
transferred. Debt-adjustment legislation clearly served legitimate social and 

1. This summary by the Registry does not bind the Court. 



252 BÄCK v. FINLAND JUDGMENT 

economic policies and was not in itself an infringement of Article 1 of Protocol 
No. 1. However, it remained to be examined whether in this particular case an 
excessive burden had been imposed on the applicant. In that respect, it was true 
that when agreeing to act as guarantor the applicant could not have foreseen the 
economic recession and the introduction of debt adjustment, and that he had 
sustained significant damage in financial terms. However, it was also true that by 
entering into the guarantee agreement the applicant had assumed a risk of 
financial loss. Moreover, the proceedings as a whole had provided him with a 
reasonable opportunity of putting his case. There was no indication that the 
courts had arbitrarily failed to consider his arguments or that the debt adjust
ment had been based on arbitrary or unreasonable considerations. With regard to 
the retroactive effect of the legislation, there were special grounds of sufficient 
importance to warrant this. Finally, although the reduction in the applicant's 
nominal claim was striking, the burden imposed by the debt adjustment bad been 
shared by several creditors and, in any event, even before the 1993 Act had been 
enacted, the "market value" of the claim had been much less than its nominal 
value. Bearing in mind that N. bad not paid off his debt prior to seeking a debt 
adjustment, the applicant's claim had already been rendered highly precarious 
for reasons not attributable to the State under the Convention. In those cir
cumstances, the burden imposed on the applicant could not be regarded as 
excessive. 

Conclusion: no violation (unanimously). 
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In the case of Bäck v. Finland, 
T h e E u r o p e a n C o u r t of H u m a n Righ t s ( F o u r t h Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
Sir Nicolas BRATZA, President, 
M r M. PELLONPÄÄ, 
M r s V. STRAZNICKA, 
M r R. MARUSTE, 

M r S. PAVLOVSCHI, 
M r L. GARLICKJ, 
M r J . BORREGO BORREGO,judges, 

and M r s F. ELE.NS-PA.SSOS, 7J<?/w/y Section Registrar, 
H a v i n g d e l i b e r a t e d in p r iva te on I J u l y 2003 and 29 J u n e 2004, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in an appl ica t ion (no. 37598/97) aga ins t the 
Republ ic of F in land lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n 
Rights (" the C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of t he Conven t ion 
for t he P ro tec t ion of H u m a n Righ t s a n d F u n d a m e n t a l F r e e d o m s ("the 
Conven t ion" ) by a F inn ish na t i ona l , M r T o m a s Back (" the app l i can t " ) , 
on 10 J u l y 1997. 

2. T h e app l i can t , who had been g r a n t e d legal aid, was r e p r e s e n t e d by 
M r C. N a s m a n , a lawyer p rac t i s ing in Vasa . T h e F inn i sh G o v e r n m e n t 
(" the G o v e r n m e n t " ) were r e p r e s e n t e d by the i r Agen t , M r A. Kosonen , 
D i rec to r at the Min is t ry of Fore ign Affairs. 

3. T h e appl ican t a l leged a violat ion of his p r o p e r t y r igh ts u n d e r 
Art ic le 1 of Protocol No. 1 on account of the a lmos t to ta l ex t inc t ion 
- t h r o u g h a deb t a d j u s t m e n t - of a claim he had h a d aga ins t a n o t h e r 
individual . 

4. T h e appl ica t ion was t r a n s m i t t e d to the C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to the C o n v e n t i o n c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

5. T h e app l ica t ion was a l loca ted to t he F o u r t h Sect ion of t he C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . W i t h i n tha t Sect ion, t he C h a m b e r 
tha t would cons ider t he case (Article 27 § 1 of t he Conven t i on ) was 
cons t i t u t ed as provided in Rule 26 § 1. 

6. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the compos i t ion of its 
Sect ions (Rule 25 § 1). Th i s case was ass igned to t he newly composed 
F o u r t h Sect ion (Rule 52 § 1). 

7. By a decis ion of 22 O c t o b e r 2002, t he C h a m b e r dec la red the 
appl ica t ion par t ly admiss ib le . 
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8. T h e app l i can t and the G o v e r n m e n t each fded obse rva t ions on the 
m e r i t s (Rule 59 § 1) a n d repl ied to those of t he o t h e r pa r ty . 

9. O n 25 M a r c h 2003 the C o u r t dec ided to hold a h e a r i n g on the m e r i t s 
(Rule 54 § 3). 

10. In April 2003 t h i rd -pa r ty c o m m e n t s were received from the 
G o v e r n m e n t s of the N e t h e r l a n d s , Norway, Sweden a n d the U n i t e d 
K i n g d o m , which had been given leave by the P re s iden t to i n t e r v e n e in 
t h e w r i t t e n p r o c e d u r e (Article 36 § 2 of the Conven t i on and Ru le 44 § 2). 
T h e pa r t i e s repl ied to those c o m m e n t s (Rule 44 § 5) . T h e t h i r d - p a r t y 
c o m m e n t s a r e s u m m a r i s e d below. 

11. T h e h e a r i n g on the m e r i t s took place in publ ic in the H u m a n 
Righ t s Bui ld ing , S t r a s b o u r g , on 1 J u l y 2003 (Rule 59 § 3). 

T h e r e a p p e a r e d before t he C o u r t : 

(a) for the Government 
M r A. KOSONEN, Di rec to r , Min i s t ry of Fore ign Affairs, Agent, 
M r J . HEISKANEN, Special Adviser , Min i s t ry of J u s t i c e , Adviser; 

(b) for the applicant 
M r C. NASMAN, m e m b e r of the Bar , Counsel. 

T h e appl ican t also a t t e n d e d the hea r ing . 
T h e C o u r t h e a r d add re s se s by M r Kosonen a n d M r N a s m a n . 
12. M r L. Gar l icki l a te r r ep laced M r M. F ischbach , who was unab le to 

t ake pa r t in the fu r the r cons ide ra t ion of t he case . 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

13. T h e app l ican t was bo rn in 1957 and lives in K a r p e r o . In 1988 and 
1989 he a n d a n o t h e r p e r s o n c o n t r a c t e d to g u a r a n t e e a bank loan g r a n t e d 
to N . As N . was eventua l ly u n a b l e to m e e t t he r e i m b u r s e m e n t condi t ions , 
t he app l i can t a n d his c o - g u a r a n t o r each paid t h e b a n k a p p r o x i m a t e l y 
113,000 F inn ish m a r k k a s (FIM) ( a p p r o x i m a t e l y 19,000 eu ros ( E U R ) ) , 
exc lud ing in t e re s t , in 1991. 

14. In 1995 N . appl ied for a deb t a d j u s t m e n t in acco rdance wi th the 
1993 A d j u s t m e n t of D e b t s (Pr iva te Individuals) Act (laki yksilyishenkilbn 
velkajdrjestelysta, lag om skuldsanering for privatpersoner 57/1993 — " the 1993 
Act") and proposed a p a y m e n t schedu le for t he cour t ' s approva l . T h e 
app l ican t opposed the r e q u e s t , a r g u i n g t h a t such an a d j u s t m e n t could 
lead to an unjust if ied dep r iva t ion of his p rope r ty , cons is t ing of his c la im 
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aga ins t N . T h e app l ican t a r g u e d t h a t N. was young a n d hea l t hy and could 
be expec ted to be able to r e i m b u r s e his deb t s to the g u a r a n t o r s in due 
course . In t he a l t e rna t ive , the appl ican t r e q u e s t e d t h a t t he a d j u s t m e n t of 
N. 's deb t s be pos tponed . 

15. O n 19 Apri l 1996, af ter N . had found e m p l o y m e n t , the Dis t r ic t 
C o u r t (kdrdjdoikeus, tingsrdtten) of Kor sho lm g r a n t e d h im a deb t adjust
m e n t and a d o p t e d a p a y m e n t schedule which was to t ake effect on 1 J u n e 
1996 and r e m a i n in force for five yea r s . T h e app l i can t ' s c la im aga ins t N. 
was r e d u c e d to FIM 2,168 ( E U R 365) . T h e Dis t r ic t C o u r t cons ide red tha t 
N. ' s solvency h a d been signif icantly w e a k e n e d on accoun t of his previous 
u n e m p l o y m e n t and unsuccessful bus iness act ivi t ies . Given t h a t N. was 
a l ready able to r e i m b u r s e FIM 420 ( E U R 71) per m o n t h to his c red i to rs 
at the t ime of t he cour t ' s e x a m i n a t i o n , it was not possible u n d e r the 1993 
Act to pos tpone the en t ry in to force of the p a y m e n t schedu le . T h e Dist r ic t 
C o u r t gave the following r easons : 

"... With reference to Tomas Back's submission, the District Court notes that under 
the Adjustment of Debts (Private Individuals) Act it is possible to reduce the amount of 
a claim and even to write a claim off. Considering that a guarantee always involves a risk 
as to the possible obligation to pay the creditor and the possibility of recourse against 
the principal debtor, the District Court finds that the claim in question cannot be 
considered as a possession that would enjoy inviolable protection under the European 
Convention on Human Rights. ..." 

16. A m o n g N. ' s seventy o t h e r c red i to r s was F. bank , wi th a claim 
a m o u n t i n g to F I M 231,722 ( E U R 38,973) , of which the Dis t r ic t C o u r t 
r e t a i n e d F IM 4,510 ( E U R 759) as p a r t of his p a y m e n t schedu le . 

17. T h e appl icant appea l ed , c o n t e n d i n g tha t the a lmost to ta l ex t inc
t ion of his c la im aga ins t N . v io la ted his p r o p e r t y r igh t s u n d e r the Con
vent ion . No legis lat ion on debt a d j u s t m e n t had exis ted a t t he t ime when 
the app l ican t h a d c o n t r a c t e d to g u a r a n t e e N. ' s deb t s . F u r t h e r m o r e , the 
e x t r e m e s t ep of wr i t ing off his c la im d i s c r imina t ed aga ins t h im as a 
pr iva te c r ed i to r who, unl ike c red i to r b a n k s , would receive no compen
sa t ion from the S t a t e . 

18. O n 14 O c t o b e r 1996 the Vasa C o u r t of Appea l (hovioikeus, hovratten) 
uphe ld t he Dis t r ic t C o u r t ' s decision a n d its r ea son ing . T h e app l ican t was 
refused leave to appea l to the S u p r e m e C o u r t (korkein oikeus, hbgsta 
domslolen) on 19 F e b r u a r y 1997. 

II. RELEVANT D O M E S T I C LAW AND P R A C T I C E 

19. T h e 1993 Act was enac t ed d u r i n g a recess ion in t he Finnish 
economy, one of its pu rposes be ing to r educe the high vo lume of unpa id 
deb t s owing to banks . T h e b a n k s received s u b s t a n t i a l subsidies from the 
S t a t e in c o m p e n s a t i o n . U n d e r the 1993 Act , a cour t m a y wr i t e off deb t s on 
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condi t ion t h a t the d e b t o r a g r e e s to a p a y m e n t schedule in favour of the 
c red i to r s d e t e r m i n e d by t h e cour t (sect ion 25) . T h e cour t assesses t he 
income n e e d e d to cover t he d e b t o r ' s essen t ia l living expenses a n d to 
m e e t any obl iga t ion to pay a l lowances (sect ions 4-5). T h e excess income 
is to be used to pay off t h e c red i to r s d u r i n g a fixed per iod in a m o u n t s 
d e t e r m i n e d by the cour t (sect ion 23) . 

20. If the d e b t o r fails to comply wi th the p a y m e n t schedule or con t r ac t s 
a new deb t , the schedule m a y be annu l l ed , t h e r e b y enab l ing all c red i to r s to 
c la im p a y m e n t as if no deb t a d j u s t m e n t had b e e n g r a n t e d (sect ion 42) . If 
t he deb to r ' s abil i ty to pay or o t h e r condi t ions c h a n g e signif icantly while t he 
r e i m b u r s e m e n t s c h e m e is in force, t he d e b t o r m u s t inform the c red i to r s 
wi th in one m o n t h (sect ion 7). Both the d e b t o r and the c red i to r s m a y seek 
to have t he p a y m e n t schedule a m e n d e d , e x t e n d e d or annu l l ed while it 
r e m a i n s in force or, in ce r t a in c i r c u m s t a n c e s , wi th in five years from the 
adop t ion of the schedule (sect ions 30 and 61) . If t he p a y m e n t schedu le is 
a m e n d e d in favour of t he c red i to r s , it m a y be e x t e n d e d by a per iod 
co r r e spond ing to t he per iod d u r i n g which the d e b t o r ' s abil i ty to pay had 
improved (sect ion 44) . 

21 . T h e cour t m a y h e a r submiss ions from one or severa l c red i to r s , 
g u a r a n t o r s a n d co-debtors before dec id ing on the r e q u e s t for debt adjust
m e n t (sect ion 52) . An appea l lies to t he r e l evan t appe l l a t e cour t , unless it 
is specifically p roh ib i t ed or conce rns a p r o c e d u r a l m a t t e r (sect ion 63) . 

22. At the m a t e r i a l t ime , the cour t could ob ta in , a t t h e r eques t of a 
c red i to r , t he re levan t in fo rma t ion on the possible ex is tence of c i r cum
s tances which could lead to the refusal of a n app l i ca t ion for deb t adjust 
m e n t . Since 1997 the cour t can also ob ta in this in fo rma t ion of its own 
mot ion . 

23. In its p a r l i a m e n t a r y bill (no. 183/1992), t he g o v e r n m e n t no ted tha t 
a n insolvent pr iva te individual se ldom had enough possessions to repay a 
c red i tor , as t he b a n k r u p t c y costs had pr ior i ty . N e i t h e r could a dec la ra t ion 
of b a n k r u p t c y e l imina t e a n a t u r a l person ' s fu ture responsibi l i ty for his or 
he r deb t s . Allowing an a d j u s t m e n t of t he overal l deb t s a n d fixing a p a y m e n t 
schedule could he lp the deb to r m e e t his or he r fu ture financial obl igat ions , 
provided he or she compl ied wi th t h a t schedule . Such ass i s tance would also 
reduce the overal l cost to society. T h e cour t s should seek to adjust a debt in 
t he m a n n e r least d e t r i m e n t a l to the c red i to r and only to t he ex ten t tha t 
such an a d j u s t m e n t was necessary to r e m e d y the deb to r ' s financial s i tua
t ion. Since under ly ing con t r ac tua l t e r m s should be in te r fe red with as lit t le 
as possible, the par t ia l or to ta l ex t inc t ion of a claim should be cons idered as 
a very last resor t . T h e possibility of o rde r ing a p a y m e n t schedule to r e m a i n 
in force for five yea r s would enab le t he c red i to r s to receive a t least pa r t i a l 
sat isfact ion. It was no ted t h a t s o m e w h a t s imi lar legislat ion for debt 
ad ju s tmen t had been , or was being, enac ted in coun t r i e s such as D e n m a r k , 
F r a n c e , G e r m a n y , Norway, Sweden and the U n i t e d S t a t e s of Amer i ca . 
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24. In 1997 the 1993 Act was a m e n d e d , inter alia, so as to t i g h t e n 
fu r the r t he condi t ions for g r a n t i n g a deb t a d j u s t m e n t (sect ion 9a and 
sect ion 10). A fu r the r a m e n d m e n t provided for t he possibil i ty of e x t e n d 
ing the p a y m e n t schedule for a fu r the r two yea r s , for excep t iona l r easons 
and provided the c red i to r was also a p r iva te individual (sect ion 31a) . 
T h e s e a m e n d m e n t s were not appl icab le to the app l i can t ' s case . 

III. T H I R D - P A R T Y I N T E R V E N T I O N S 

A. T h e N e t h e r l a n d s G o v e r n m e n t 

25. T h e N e t h e r l a n d s G o v e r n m e n t a g r e e d wi th the r e s p o n d en t 
G o v e r n m e n t ' s views and d r ew a t t e n t i o n to the Deb t R e p a y m e n t ( N a t u r a l 
Persons ) Act (Wet schuldsanering natuurlijkepersonen) which c a m e in to force 
in t he N e t h e r l a n d s in 1998 and was s imi la r to t he Finnish legis la t ion. 

26. In the i r view, d e c l a r i n g t h a t t h e full or pa r t i a l r e p a y m e n t of deb ts 
was no longer enforceable ipso jure a t t he end of a d e b t - r e p a y m e n t pro
c e d u r e did not c o n t r a v e n e Art ic le 1 of Protocol No. 1. Bo th t he Finnish 
and N e t h e r l a n d s laws on deb t a d j u s t m e n t served the public i n t e r e s t as 
they w e r e a i m e d at p r e v e n t i n g pe r sona l b a n k r u p t c y . As a resul t of bank
ruptcy , people were f requen t ly d i scouraged from se t t i ng u p a n income-
g e n e r a t i n g activity, since by so do ing they would face c la ims from old 
c red i to r s . B a n k r u p t c i e s also placed a heavy b u r d e n on society and credi
tors did not benefi t from hav ing to p u r s u e b a n k r u p t deb to r s for yea r s on 
end. D e b t - a d j u s t m e n t p r o c e d u r e s sought to satisfy all p a r t i e s concerned 
by s t r ik ing a p rope r ba lance be tween the i r respect ive i n t e r e s t s . This 
compl ied wi th t he l e t t e r and spirit of Ar t ic le 1 of Protocol No . 1. 

27. T h e y no ted , finally, t ha t a g u a r a n t o r vo lun ta r i ly took the risk tha t 
not all the funds he or she m i g h t have to pay to a c red i to r could be 
recovered from the deb to r . T h e C o n v e n t i o n did not afford p ro tec t ion 
aga ins t such a risk. 

B. T h e N o r w e g i a n G o v e r n m e n t 

28. T h e Norweg ian G o v e r n m e n t j o i n e d the r e s p o n d en t G o v e r n m e n t in 
a r g u i n g t h a t the deb t a d j u s t m e n t provided for in the respect ive S t a t e s ' 
legis la t ion did not c o n t r a v e n e the r i gh t s which Ar t ic le 1 of Protocol No. 1 
afforded to c red i to r s . 

29. T h e Norweg ian D e b t S e t t l e m e n t Act of 1992 (Act r e l a t i ng to 
V o l u n t a r y and C o m p u l s o r y D e b t S e t t l e m e n t for Pr iva te Individuals -
gjeldsordningsloven) con ta ined provis ions s imi lar to those found in the 
F inn ish legis la t ion. T h e N o r w e g i a n Act served vital societa l goals and 
s t ruck a ba l ance b e t w e e n c o m p e t i n g i n t e r e s t s . T h e p r i m a r y pu rpose of 
the Act was to r ehab i l i t a t e individuals wi th ser ious a n d p e r m a n e n t deb t 



258 BÄCK v. FINLAND JUDGMENT 

p rob l ems by affording t h e m an o p p o r t u n i t y to r ega in cont ro l over the i r 
financial affairs, in the absence of which they easily b e c a m e d e p e n d e n t 
on t he social welfare sys tem on a p e r m a n e n t basis . In addi t ion , t he Act 
was i n t e n d e d to ensu re tha t d e b t o r s would fulfil t he i r obl iga t ions as far as 
possible and tha t the d i s t r ibu t ion of a d e b t o r ' s asse t s would be o rgan i sed 
proper ly . T h e posi t ion of c red i to r s was not to be w e a k e n e d any m o r e t h a n 
str ict ly necessar i ly . 

C. T h e S w e d i s h G o v e r n m e n t 

30. T h e Swedish G o v e r n m e n t likewise a g r e e d wi th the a r g u m e n t s of 
t he r e s p o n d e n t G o v e r n m e n t and re fer red to the Swedish Deb t Adjust
m e n t Act (skuldsaneringslagen) of 1994. Th i s legis la t ion essent ia l ly cor
r e sponded to t he F inn ish legis lat ion a n d was of vital i m p o r t a n c e to 
society as it sought to r ehab i l i t a t e individuals wi th very large d e b t s , 
affording t h e m a chance to lead a decen t life. T h e legis la t ion appl ied 
to r e s iden t s in a "qual i f ied" s t a t e of insolvency who a p p e a r e d unab le to 
pay t he i r deb t s wi th in the foreseeable fu tu re . In the longer t e r m , severe 
insolvency not only c r e a t e d suffering for the individual conce rned but also 
r e su l t ed in a loss of p roduc t ion , an inc reased need for ca re a n d t r e a t m e n t , 
and an expans ion of the grey sec tor of t he economy. 

3 1 . T h e d e b t - a d j u s t m e n t legis lat ion also had a prevent ive effect, as it 
l essened the in t e re s t of credi t ins t i tu t ions a n d o t h e r s in l end ing money 
wi thou t verifying the prospect ive d e b t o r ' s solvency. Th i s in t u r n reduced 
t h e risk of individuals facing a se r ious deb t b u r d e n . 

32. T h e r e h a b i l i t a t i n g purpose of the legis la t ion was weighed aga ins t 
t he individual c r e d i t o r s ' i n t e r e s t in m a i n t a i n i n g the i r c la ims . H e n c e a 
fu r the r pu rpose of the Swedish legis la t ion was to p ro t ec t the c red i to r s as 
a g r o u p , since the d e b t o r would be paying a t least p a r t of his or he r deb t to 
each of t h e m . C r e d i t o r s were t hus likely to receive a b e t t e r d ividend on 
the i r c la ims t h a n would o the rwise have b e e n the case . 

33 . By the end of 2002, over 32,000 appl ica t ions had been lodged and 
some 12,000 pe r sons had been g r a n t e d a deb t a d j u s t m e n t in Sweden . 

34. W h e n the Swedish legislat ion was be ing cons idered ( G o v e r n m e n t 
Bill 1993/94:123), it was noted tha t debt a d j u s t m e n t would not a m o u n t to 
a depr iva t ion of p rope r ty , even t h o u g h it would l imit the c red i to r ' s possi
bility of a s s e r t i n g a c la im or even ex t i ngu i sh it . A c la im aga ins t a d e b t o r 
in a "qual i f ied" s t a t e of insolvency would largely be of a mere ly formal 
n a t u r e , as the c r ed i t o r could hard ly expect to receive any p a y m e n t . 
T h r o u g h deb t a d j u s t m e n t , t h e c red i to r could ob ta in p a y m e n t of at least 
p a r t of t h e c la im ' s n o m i n a l va lue . Aga ins t th is b a c k g r o u n d , a n d b e a r i n g 
in mind the significant gene ra l i n t e re s t in favour of deb t a d j u s t m e n t , t h e 
Swedish G o v e r n m e n t concluded at the t i m e of e n a c t i n g the 1994 Act t h a t 
a s c h e m e to t h a t effect would not c o n t r a v e n e Art ic le 1 of Protocol No. 1. 
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D. T h e U n i t e d K i n g d o m G o v e r n m e n t 

35. T h e U n i t e d K i n g d o m G o v e r n m e n t cons ide red t h a t even if Art ic le 1 
of Protocol No. 1 c a m e in to play, any in t e r f e rence wi th the r igh ts of 
c red i to rs was jus t i f ied as r e g a r d s a b a n k r u p t c y sys tem involving the 
cance l la t ion of deb t s in whole or in pa r t . C a n c e l l a t i o n of deb t s was a 
c o m m o n fea tu re of m a n y b a n k r u p t c y s c h e m e s in t he w e s t e r n world, 
inc luding t h a t of t he U n i t e d K i n g d o m . D e b t o r s could get in to f inancial 
difficulties for r easons which were not of t he i r own m a k i n g . B a n k r u p t c y 
s c h e m e s were a i m e d at r e h a b i l i t a t i n g t h e deb to r s , b o t h f inancial ly and 
socially. T h e absence of t he se s c h e m e s could have adverse social conse
quences , as t he very ex i s tence of deb t s migh t p reven t a n individual from 
ca r ry ing on ce r t a in act ivi t ies . If deb to r s who had failed in bus iness could 
not be d i scha rged from the i r deb t s , th is could act as a d e t e r r e n t to e n t r e -
p r e n e u r s h i p a n d respons ib le r i sk- tak ing . 

36. C r e d i t o r s such as t h e appl ican t could pro tec t the i r posi t ion by not 
dea l ing wi th a p a r t i c u l a r deb to r ; by inqu i r ing into t he deb to r ' s f inancial 
posi t ion; by ask ing for a secur i ty ; by t a k i n g out an i n s u r a n c e policy; or 
by o b t a i n i n g a g u a r a n t e e from a th i rd par ty . At any r a t e , c red i to r s were 
p r e s u m e d to be ac t ing in t he knowledge of insolvency law and its con
sequences . 

T H E L A W 

ALLEGED V I O L A T I O N O F ARTICLE 1 O F P R O T O C O L No. 1 

37. T h e appl ican t c l a imed to be t he v ic t im of a b r e a c h of Art ic le 1 of 
Protocol No . 1, which provides : 

"Every natural or legal person is entitled to the peaceful enjoyment of his possessions. 
No one shall be deprived of his possessions except in the public interest and subject to 
the conditions provided for by law and by the general principles of international law. 

The preceding provisions shall not, however, in anyway impair the right of a State to 
enforce such laws as it deems necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other contributions or 
penalties." 

A. T h e p a r t i e s ' s u b m i s s i o n s 

1. The applicant 

38. T h e appl ican t compla ined u n d e r Art ic le 1 of Protocol No. 1 tha t 
N. ' s deb t a d j u s t m e n t h a d depr ived h i m of his p r o p e r t y w i thou t compen
sa t ion and wi thou t serv ing a l eg i t ima t e a im in t he g e n e r a l i n t e r e s t . T h e 
a d j u s t m e n t h a d effectively t r a n s f e r r e d to N . a n a m o u n t equa l to t he appli-
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can t ' s ne t income pe r year , t h e r e b y p lac ing an u n r e a s o n a b l e b u r d e n on the 
l a t t e r . 

39. Whi ls t a ccep t ing tha t the in t e r f e rence was lawful, the app l i can t 
c o n t e n d e d t h a t it was d i s p r o p o r t i o n a t e to t h e a i m sough t to be achieved. 
As a c r ed i to r he had been u n a b l e to avail h imsel f effectively of his r ight to 
ques t i on t he fa i rness of N. 's p roposed p a y m e n t schedu le , be ing u n a b l e to 
ob ta in in fo rma t ion on N. ' s f inancial s i tua t ion or to h e a r evidence from 
h im u n d e r o a t h in respec t of his d e b t s . Equa l i ty of a r m s had not b e e n 
e n s u r e d and the t i m e avai lable for oppos ing a r e q u e s t for deb t adjust
m e n t h a d b e e n shor t . Moreover , t h e d u t y u n d e r sect ion 53 of t he 1993 
Act to inves t iga te the deb to r ' s financial s i tua t ion had not been proper ly 
fulfilled by the en fo rcemen t a u t h o r i t i e s . D u e to t he subs t an t i a l n u m b e r 
of debt a d j u s t m e n t s at t he re levan t t i m e , the c o u r t s ' e x a m i n a t i o n of each 
r e q u e s t had been e x t r e m e l y s u m m a r y in n a t u r e . 

40. As a resu l t of the a d j u s t m e n t , the app l i can t ' s c la im had b e e n 
reduced from F IM 118,500 ( a p p r o x i m a t e l y E U R 20,000) to F I M 2,168.41 
( E U R 365) . T h e adop t ion of N. ' s d e b t - a d j u s t m e n t scheme, had the re fo re 
pract ica l ly ex t ingu i shed a c la im on his pa r t , the ex is tence of which had 
a l ready been conf i rmed by a cour t . As a rough guess conce rn ing the 
m a r k e t va lue of his possession before the deb t a d j u s t m e n t , t he app l i can t 
e s t i m a t e d t h a t a t r ans fe r of his c la im to a debt-col lect ion agency would 
have yie lded 50% of its n o m i n a l va lue . 

4 1 . In the app l i can t ' s view, it had been c o n t r a r y to t he 1993 Act to 
g r a n t N . a debt a d j u s t m e n t . N. 's responsibi l i ty for his heavy deb t b u r d e n 
was his a lone and his deb t s had been only t e m p o r a r y in n a t u r e , given his 
age . H a d the app l i can t ' s claim not been ex t ingu i shed , he could have 
sought p a y m e n t of N. ' s deb t in a few years . 

42. Whi le accep t ing , in gene ra l , t h a t Art ic le 1 of Protocol No. 1 a n d the 
publ ic - in te res t cons ide ra t ions jus t i f ied a wide m a r g i n of app rec i a t i on 
be ing g r a n t e d to t he C o n t r a c t i n g S t a t e s , the appl ican t was opposed to 
d i rec t p rope r ty t rans fe r s from one ci t izen to a n o t h e r as in t he case of a 
deb t a d j u s t m e n t . F in l and ' s se r ious recession at t he beg inn ing of the 
1990s did not just i fy such di rec t p rope r ty t r ans fe r s . Nor had the deb t -
a d j u s t m e n t legis lat ion been r epea l ed , even t h o u g h the c o u n t r y was no 
longer facing a crisis of t h a t kind. A m o r e a p p r o p r i a t e policy for suppo r t 
ing deb to r s and avoiding ser ious social consequences would be in the form 
of a S t a l e a l lowance. If, as t he G o v e r n m e n t a r g u e d , deb t a d j u s t m e n t 
sought to a l leviate and p reven t social p r o b l e m s , t he S t a t e should at least 
a b a n d o n its fiscal c la ims aga ins t d e b t o r s . In the p a y m e n t schedule 
a d o p t e d for N. , t he county lax a u t h o r i t y was to receive over F IM 3,000 
( E U R 505) on a c la im wi th a book-value of F I M 155,000 ( E U R 26,069). 
T h u s , t h r o u g h the a lmos t to ta l ex t inc t ion of his own c la im, the appl i 
can t had indi rec t ly h a d to c o n t r i b u t e to secur ing N. 's p a y m e n t of a fiscal 
c la im. 
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43 . T h e appl ican t a r g u e d , moreove r , t h a t while t he a d j u s t m e n t of N. 's 
deb t s m a y have saved h i m from "social misery" , a t t he s a m e t ime s imilar 
misery was c r e a t e d for c red i to r s . T h e in t e r f e rence wi th the app l ican t ' s 
p rope r ty r ights had placed too heavy a b u r d e n on h im in compar i son wi th 
N. T h e appl ican t con t e s t ed the G o v e r n m e n t ' s a s se r t ion tha t t h r o u g h the 
debt a d j u s t m e n t he had been e n s u r e d the r e i m b u r s e m e n t of an a m o u n t 
h ighe r t h a n t h a t which he could have hoped to receive wi thou t such an 
a d j u s t m e n t . T h e a m o u n t which the appl ican t had been r e q u i r e d to re im
burse as c o - g u a r a n t o r of N. ' s loan had a m o u n t e d to roughly t he app l ican t ' s 
a n n u a l sa lary. W h e r e a s t he app l i can t had been obliged to pay off for 
fifteen years t he loan he had been forced to t ake ou t in o r d e r to re im
burse hal f N. ' s loan, N. ' s responsibi l i ty for pay ing his cou r t - r educed deb ts 
had b e e n l imi ted to a per iod of only five yea r s . At t he t ime , however , it had 
been e s t i m a t e d t h a t N . would have th i r ty-one years left in which to work 
before r e t i r ing . 

2. The Government 

44. T h e G o v e r n m e n t recognised t h a t the i m p u g n e d m e a s u r e s consti
t u t e d an in te r fe rence wi th the app l i can t ' s r ight to t he peaceful en joyment 
of his possessions or, in t he a l t e rna t i ve , a m o u n t e d to a depr iva t ion of his 
p rope r ty and t hus fell to be cons ide red u n d e r t he second sen tence of the 
first p a r a g r a p h of Art ic le 1 of Protocol No. 1. It was t he i r view, however , 
t h a t this provision had not been viola ted . 

45. T h e G o v e r n m e n t no ted t h a t t he a d j u s t m e n t of N. 's deb t to the 
appl ican t had been g r a n t e d p u r s u a n t to the 1993 Act , which cons t i tu t ed 
a law wi th in the m e a n i n g oí Art ic le 1 of Protocol No. 1 t h a t was a d e q u a t e l y 
accessible and sufficiently prec ise . T h e a im of the 1993 Act was to ensu re 
tha t an individual wi th f inancial difficulties would be able to improve his 
or her f inancial s i tua t ion , t h e r e b y p r e v e n t i n g the nega t ive effects of in
solvency on society as a whole , such as social exclusion, h e a l t h a n d social 
p rob l ems and an e x p a n d i n g grey sec tor of t he economy. 

46. T h e y exp la ined t h a t t he large n u m b e r of d e b t - a d j u s t m e n t cases a t 
t he re levan t t ime had largely r e su l t ed from the unfavourab le economic 
c l ima te of t he 1990s and the increase in bo r rowing by househo lds and 
c o m p a n i e s in previous years . T h e extens ive m a r k e t i n g of c red i t s , favour
able economic d e v e l o p m e n t s a n d the g e n e r a l expec t a t i ons of economic 
g rowth had e n c o u r a g e d some househo lds to t ake out loans wi thou t suffi
c ient g u a r a n t e e s of be ing able to repay t h e m , and the credi t ins t i tu t ions 
had not b e e n sufficiently i n t e r e s t e d in verifying t h e solvency of deb to r s . 
A s u d d e n and s t r o n g increase in u n e m p l o y m e n t , a r educ t ion in t he net 
i ncome of househo lds , a s ignif icant rise in i n t e r e s t levels a n d a s t rong 
dec r ea se in house prices h a d c r e a t e d s t r o n g social a n d poli t ical p r e s su re 
to es tabl i sh a sys t em u n d e r which u n r e a s o n a b l e deb t b u r d e n s on pr iva te 
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individuals could be resolved. As the deb t p rob l ems of p r iva te individuals 
were p r e v e n t e d or resolved t h r o u g h deb t a d j u s t m e n t , t h e r e was less need 
for t he unfrui t ful use of t he cou r t sys tem and en fo rcemen t au tho r i t i e s . 
T h e need for social ass i s tance was also r educed . 

47. T h e G o v e r n m e n t po in ted out fu r the r t h a t debt a d j u s t m e n t s were 
i m p l e m e n t e d in accordance wi th a p a y m e n t schedule fixed for severa l 
years , t a k i n g in to account t he de facto solvency of the deb to r . T h a t way, 
t he d e b t o r was afforded a way out of a hopeless deb t s i t ua t ion and was 
able to p lan his or her fu ture in a sensible and rea l is t ic m a n n e r . T h e 
i m p r o v e m e n t of t he d e b t o r ' s financial s i tua t ion also e n s u r e d t h a t the 
c r ed i t o r s ' c la ims were r e i m b u r s e d to t he fullest e x t e n t possible , albeit 
wi th a longer p a y m e n t schedu le . An a r r a n g e m e n t which e n s u r e d a 
deb to r ' s p r e sen t and fu ture capac i ty for e a r n i n g an income also served 
the i n t e r e s t s of c r ed i to r s . W h e r e a d e b t o r failed to p u r s u e actively t he 
r e i m b u r s e m e n t of d e b t s , d u e to f inancial difficulties which he or she 
found i n s u r m o u n t a b l e , the c red i to r s usual ly did not receive any pay
m e n t s . W h e n account was t a k e n of the deb to r ' s de facto abil i ty to repay his 
or he r d e b t s , t he c red i to r s could expect to have at least p a r t of t he i r c la ims 
sat isf ied. As a resul t of t he a s s e s s m e n t of the d e b t o r ' s solvency, t he 
c red i to r s also avoided the useless and costly m e a s u r e s of recover ing d e b t s . 

48. T h e G o v e r n m e n t concluded t h a t the 1993 Act, which sought to 
en su re a ba lance be tween the in t e re s t s of t he pa r t i e s concerned , un
doub ted ly served a l eg i t ima te "public i n t e r e s t " for the purposes of Art ic le 1 
of Protocol No. 1, even to t he e x t e n t t h a t it migh t imply t he t r ans fe r of 
p rope r ty from one individual to a n o t h e r . D e b t - a d j u s t m e n t legislat ion was 
also c o m m o n in o t h e r m e m b e r S ta te s of t he Counci l of E u r o p e . 

49. T h e G o v e r n m e n t s u b m i t t e d fu r the r t h a t the in te r fe rence wi th t he 
app l ican t ' s p roper ty r igh ts was in p ropor t ion to the l eg i t ima te a im sought 
to be real ised. T h e issue of t he p ropor t iona l i ty of t he 1993 Act had b e e n 
discussed at length in t he S t a n d i n g Cons t i t u t i ona l Law C o m m i t t e e of 
P a r l i a m e n t as well as in its S t a n d i n g Legal Affairs C o m m i t t e e . T h e y had 
e m p h a s i s e d the need to give d u e cons idera t ion to the p ro tec t ion of 
p rope r ty provided for in t he 1919 Cons t i t u t i on , m e a n i n g above all t ha t 
t he w e a k e n i n g of t he c r ed i to r s ' posi t ion, a l t hough inevi table , should not 
lead to u n r e a s o n a b l e resu l t s . It was no ted t h a t a p r iva te individual was 
not r e leased from his or he r liability to r e i m b u r s e a deb t even w h e n 
dec la red b a n k r u p t . T h e effects of debt a d j u s t m e n t on t he posi t ion of 
c red i to rs therefore h a d to be assessed in t he light of the i r abil i ty to ob ta in 
p a y m e n t from the deb to r ' s fu ture income and asse t s . As t h e deb t would be 
reduced and the deb to r freed from his or he r liability to r e i m b u r s e a debt 
only w h e r e deb t a d j u s t m e n t by o t h e r m e a n s was not possible, such an 
a d j u s t m e n t would not in real i ty w e a k e n the posi t ion of c red i tors . 

50. T h e G o v e r n m e n t e m p h a s i s e d t h a t , in the p r e s e n t case , N. ' s 
to ta l deb t had a m o u n t e d to F IM 1,391,375 ( E U R 234,012) of which the 
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app l i can t ' s s h a r e had been a p p r o x i m a t e l y FIM 113,000 ( app rox ima te ly 
E U R 19,000). In d r a w i n g up the p a y m e n t schedu le , it had been 
ca lcu la ted t h a t N. could afford to r e i m b u r s e a to ta l of a p p r o x i m a t e l y 
F IM 420 ( E U R 71) pe r m o n t h . O n the expiry of the five-year p a y m e n t 
schedule , the appl ican t would have received a to ta l of F IM 2,160 
( E U R 363) from N . It was highly unl ikely t h a t N. would ever have 
r e i m b u r s e d his whole deb t to t he app l i can t in t he absence of a debt 
a d j u s t m e n t ; on the con t r a ry , t he l a t t e r would not even have received the 
a m o u n t fixed by t h a t a d j u s t m e n t . F u r t h e r m o r e , as t h e r e was in p rac t i ce 
no m a r k e t for individual c la ims aga ins t insolvent pe r sons , t h e r e was no 
r easonab le basis for bel ieving t h a t t he app l ican t would, in t he absence of 
t he deb t a d j u s t m e n t , have b e e n able to sell his c la im for a s u m exceed ing 
the s u m he had received t h r o u g h the deb t a d j u s t m e n t . 

51 . T h e G o v e r n m e n t po in ted ou t t ha t a d is t inc t ion had to be m a d e 
be tween the n o m i n a l va lue of a c la im, on t he one h a n d , and the real 
va lue of such a c la im, on t he o the r . T h e l a t t e r d e p e n d e d crucial ly on the 
prospec t of recover ing the a m o u n t , t h a t is, on the ac tua l credi t risk. In the 
p r e s e n t case , t he app l i can t ' s claim had b e e n u n s e c u r e d . Moreove r , as a 
g u a r a n t o r , the app l i can t had t a k e n on a special role in t h a t he had 
specifically a s s u m e d the risk of the d e b t o r ' s insolvency. 

B. T h e Court ' s a s s e s s m e n t 

1. General principles 

52. T h e C o u r t r e i t e r a t e s tha t Ar t ic le 1 of Protocol No. 1 compr i ses 
t h r ee dis t inct ru les . T h e first ru le , set out in t he first s en t ence of t he first 
p a r a g r a p h , is of a g e n e r a l n a t u r e a n d e n u n c i a t e s the pr inciple of peaceful 
en joyment of p roper ty . T h e second ru le , con t a ined in the second sen tence 
of the s a m e p a r a g r a p h , covers dep r iva t ion of possessions and m a k e s it 
subject to ce r t a in condi t ions . T h e th i rd ru le , s t a t e d in t he second pa ra 
g r a p h , recognises t h a t C o n t r a c t i n g S t a t e s a r e en t i t l ed , a m o n g o t h e r 
th ings , to cont ro l the use of p r o p e r t y in acco rdance wi th t he g e n e r a l 
i n t e re s t . T h e t h r e e rules a r e not "d i s t inc t " in t he sense of be ing un
connec ted : the second a n d th i rd ru les a re conce rned wi th pa r t i cu l a r 
ins tances of in te r fe rence wi th the r ight to peaceful en joyment of 
p rope r ty a n d should the re fo re be c o n s t r u e d in t h e l ight of the gene ra l 
pr inciple e n u n c i a t e d in the first ru le . Bo th forms of in t e r f e rence def ined 
m u s t comply wi th t he pr inciple of lawfulness and p u r s u e a l eg i t ima t e a im 
by m e a n s r easonab ly p r o p o r t i o n a t e to t he a im sought to be real ised (see 

Jokela v. Finland, no . 28856/95, §§ 44 a n d 48 , E C H R 2002-PV). 
53 . T h e not ion of "publ ic i n t e r e s t " is necessar i ly ex tens ive . In par t i 

cular , t he decision to enac t p rope r ty laws will c o m m o n l y involve con
s idera t ion of polit ical , economic a n d social issues. T h e t ak ing of p rope r ty 
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in p u r s u a n c e o f l e g i t i m a t e social, economic or o t h e r policies may be in t he 
public in te res t even if t he c o m m u n i t y at large has no direct use or 
en joyment of the p roper ty . T h e na t iona l au tho r i t i e s a re in pr inciple b e t t e r 
placed t h a n the i n t e r n a t i o n a l j u d g e to app rec i a t e w h a t is "in the public 
i n t e re s t " . T h e C o u r t , f inding it n a t u r a l t h a t t he m a r g i n of apprec ia t ion 
avai lable to t he leg is la ture in i m p l e m e n t i n g social and economic policies 
should be a wide one , will respec t the leg is la ture ' s j u d g m e n t as to wha t 
is "in t he public i n t e r e s t " unless t h a t j u d g m e n t is manifes t ly wi thout 
r easonab le founda t ion (see The former King of Greece and Others v. Greece [ G C ] , 
no. 25701/94, § 87, E C H R 2000-XII , a n d James and Others v. the United 
Kingdom,judgment of 21 F e b r u a r y 1986, Series A no. 98, pp. 31-32, §§ 45-46). 

54. T h e possible ex is tence of a l t e rna t i ve solu t ions does not in itself 
r e n d e r t he c o n t e s t e d legislat ion unjustiFied. Provided t h a t t he leg is la ture 
r e m a i n s wi th in the b o u n d s of its m a r g i n of app rec i a t i on , it is not for t he 
C o u r t to say w h e t h e r t he legis lat ion r e p r e s e n t e d t he best solut ion for 
dea l ing wi th the p rob l em or w h e t h e r the legislative d iscre t ion should 
have b e e n exerc ised in a n o t h e r way (see James and Others, c i ted above, 
p. 35 , § 5 1 ) . 

55. An in t e r f e rence wi th peaceful en joyment of possess ions m u s t 
neve r the l e s s s t r ike a "fair b a l a n c e " b e t w e e n the d e m a n d s of the publ ic or 
gene ra l i n t e r e s t of t he c o m m u n i t y a n d the r e q u i r e m e n t s of the p ro t ec t i on 
of the individual ' s f u n d a m e n t a l r igh t s . T h e concern to achieve this ba lance 
is ref lected in t he s t r u c t u r e of Art ic le 1 as a whole , which is to be r ead 
in the l ight of t he g e n e r a l pr inciple e n u n c i a t e d in t he First s e n t e n c e . In 
pa r t i cu l a r , t h e r e m u s t be a r ea sonab l e r e l a t ionsh ip of p ropor t iona l i ty 
be tween the m e a n s employed and the a im sought to be rea l i sed by any 
m e a s u r e depr iv ing a pe r son of his possess ions or con t ro l l ing the i r use . 
C o m p e n s a t i o n t e r m s u n d e r t he re levan t legis la t ion a r e m a t e r i a l to the 
a s s e s s m e n t of w h e t h e r the con t e s t ed m e a s u r e respec t s t h e requ is i t e fair 
ba lance and , notably , w h e t h e r it imposes a d i s p r o p o r t i o n a t e b u r d e n on the 
app l ican t (see The former King of Greece and Others, c i ted above, § 89) . 

56. A l t h o u g h Ar t ic le 1 of Protocol No. 1 con t a in s no explicit p rocedu ra l 
r e q u i r e m e n t s , the p roceed ings in issue m u s t also afford t he individual 
a r e a sonab l e o p p o r t u n i t y of p u t t i n g his or her case to t he respons ib le 
a u t h o r i t i e s for the pu rpose of effectively cha l l eng ing the m e a s u r e s in te r 
fer ing wi th t he r i gh t s g u a r a n t e e d by th is provision. In a sce r t a in ing 
w h e t h e r this condi t ion has been sat isf ied, a c o m p r e h e n s i v e view m u s t be 
t a k e n of t he appl icable p r o c e d u r e s (see Jokela, c i ted above, § 45) . 

2. Application in the present case 

57. It is c o m m o n g r o u n d t h a t the app l i can t ' s c la im cons t i t u t ed a 
"possess ion" wi th in the m e a n i n g of Ar t ic le 1 of Protocol No. 1. It is 
likewise u n d i s p u t e d t h a t the 1993 Act i n t e r f e red wi th t he app l i can t ' s 
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p r o p e r t y r igh t s . T h e C o u r t no tes t h a t u n d e r F inn ish law t h e app l i can t ' s 
c la im aga ins t N. was based on the r ight of r ecourse he had aga ins t N . by 
v i r tue of hav ing r e i m b u r s e d pa r t of his d e b t s . T h e C o u r t is satisfied tha t 
t he app l i can t ' s c la im the re fo re cons t i t u t ed a "possess ion" wi th in the 
m e a n i n g of Art ic le 1 of Protocol No. 1 (see, for e x a m p l e , Pressos Compania 
Naviera SA. and Others v. Belgium, j u d g m e n t of 20 N o v e m b e r 1995, Series A 
no. 332, p . 21 , §§ 30-31). Likewise, the C o u r t sees no reason to differ in so 
far as t he pa r t i e s cons ider t h a t t he app l i ca t ion of t he 1993 Act cons t i t u t ed 
an in t e r f e rence wi th t he app l i can t ' s p r o p e r t y r igh t s . 

58. T h e C o u r t observes t h a t t he a d j u s t m e n t of N. ' s deb t s u n d e r the 
1993 Act a lmos t ex t ingu i shed the app l i can t ' s c la im. T h e facts of this case 
b e a r r e s e m b l a n c e bo th to dep r iva t ion a n d to cont ro l of p rope r ty , bu t they 
canno t easily be classified as a m a t t e r to be e x a m i n e d solely u n d e r the 
second or the th i rd ru le con t a ined in Art ic le 1 of Protocol No . 1. Moreover , 
t he s i tua t ions envisaged in the second s en t ence of t he first p a r a g r a p h of 
Art ic le 1 and in its second p a r a g r a p h a re only p a r t i c u l a r i n s t ances of 
in t e r f e rence wi th the r ight to peaceful en joyment of p r o p e r l y as 
g u a r a n t e e d by the gene ra l ru le set forth in the first s en t ence of t he first 
p a r a g r a p h . T h e C o u r t will t he re fo re e x a m i n e w h e t h e r the a l leged in ter
ference wi th the app l i can t ' s p r o p e r t y r igh t s was c o m p a t i b l e wi th the 
g e n e r a l ru le in t he first s en t ence of t he first p a r a g r a p h of Art ic le 1. 

59. T u r n i n g to t he q u e s t i o n w h e t h e r t h e in t e r f e rence with the appli
can t ' s p r o p e r t y r igh t s could be cons idered jus t i f ied by a publ ic or gene ra l 
i n t e re s t , t he C o u r t notes t h a t a legislat ive f ramework for p e r m i t t i n g the 
a d j u s t m e n t of pr iva te ind iv iduals ' d e b t s on ce r t a in condi t ions has been put 
in place in a n u m b e r of C o n t r a c t i n g S t a t e s . It has no r eason to d o u b t the 
F inn ish l eg i s la tu re ' s j u d g m e n t t h a t t h e r e was , a t t he r e l evan t t ime , an 
u rgen t and compel l ing publ ic i n t e r e s t in affording deb to r s the possibility 
of s eek ing a debt a d j u s t m e n t in c e r t a i n c i rcumscr ibed s i tua t ions . T h e 
C o u r t can likewise accept t h a t t h e r e was , in pr inc ip le , a r easonab le 
r e l a t ionsh ip of p ropor t iona l i ty b e t w e e n the m e a n s employed a n d t h e a im 
sought to be rea l i sed . 

60. T h e C o u r t ag rees wi th t he appl icant t h a t a t r ans fe r of p rope r ty 
effected for no reason o t h e r t h a n to confer a benefi t on a p r iva te pa r ty 
canno t be "in the publ ic i n t e r e s t " . N o n e t h e l e s s , it is se t t l ed case- law tha t 
t he compu l so ry t r ans fe r of p r o p e r t y from one individual to a n o t h e r may, 
d e p e n d i n g upon the c i r c u m s t a n c e s , cons t i t u t e a l eg i t ima te m e a n s of 
p r o m o t i n g the public in t e re s t . T h u s , a t r ans fe r of p rope r ty effected in 
p u r s u a n c e of l eg i t ima te social, economic or o t h e r policies m a y be "in the 
public i n t e r e s t " , even if the c o m m u n i t y at large has no di rec t use or 
en joyment of the p rope r ty t r a n s f e r r e d (see James and Others, c i ted above, 
pp . 30-32, § 40-45) . T h e d e b t - a d j u s t m e n t legis la t ion clear ly serves legi
t i m a t e social and economic policies a n d is not ipso facto an in f r ingemen t 
of Art ic le 1 of Protocol No. 1. 
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61 . The C o u r t m u s t , however , also satisfy itself t h a t t he appl ica t ion of 
t he 1993 Act in t he case before it did not impose an excessive b u r d e n on 
the app l i can t . 

62. It is t r u e t h a t at t he t i m e w h e n the app l ican t a g r e e d to 
g u a r a n t e e N. ' s loan he could not foresee the economic recession a n d 
t h e s u b s e q u e n t legis lat ion al lowing for t he a d j u s t m e n t of N. 's d e b t s . 
T h e d e t r i m e n t which this a d j u s t m e n t caused to t he app l ican t was no 
doub t significant in f inancial t e r m s . It is equal ly t r u e , however , t h a t 
w h e n g u a r a n t e e i n g N. 's loan the appl icant had to assess t he risk tha t 
N . would fail to comply wi th his p a y m e n t obl iga t ion . H e also had to 
cons ider the possibil i ty t h a t N. migh t be dec la red b a n k r u p t , in which 
case his c la im aga ins t N. would mos t likely become wor th l e s s . T h e fact 
t h a t in the case of a b a n k r u p t c y the app l i can t ' s c la ims would have 
r e m a i n e d legally valid and enforceable at a l a te r s t age does not a l t e r 
t he fact t h a t by e n t e r i n g in to t he g u a r a n t e e a g r e e m e n t the appl ican t 
accep ted a risk of financial loss. 

63 . T h e C o u r t would not exclude the possibil i ty t h a t t he cou r t -o rde red 
i r revocable ex t inc t ion of a deb t , as opposed to the schedu l ing of p a y m e n t s 
of a deb t over a longer per iod of t ime or t he b a n k r u p t c y of a pr iva te 
individual , could in some c i r c u m s t a n c e s resu l t in the p lac ing of an 
excessive b u r d e n on a c red i to r . T h e ques t i on w h e t h e r such a b u r d e n was 
p laced on the app l ican t also d e p e n d s on w h e t h e r the p r o c e d u r e appl ied 
provided him wi th a fair possibili ty of de fend ing his i n t e r e s t s as one of 
some seventy c red i to r s . 

64. In this connec t ion , the C o u r t notes t h a t submiss ions from the 
app l ican t w e r e h e a r d by the Dis t r ic t C o u r t and he was t hus able to put 
forward his views on N. ' s r e q u e s t for a deb t a d j u s t m e n t and the proposed 
p a y m e n t s c h e m e . T h e C o u r t is satisfied tha t the Dis t r ic t C o u r t ca r r i ed out 
a t h o r o u g h and careful a s s e s s m e n t of the case a n d finds no ind ica t ion of 
any a r b i t r a r i n e s s in the conclusions r eached . T h e app l i can t was fu r the r 
en t i t l ed to a full review by a n appe l l a t e cour t as r e g a r d s bo th the decision 
to g r a n t t he deb t a d j u s t m e n t a n d the de ta i l s of t he a d o p t e d p a y m e n t 
s c h e m e . Finally, the app l ican t was able to seek leave to appea l to the 
S u p r e m e C o u r t . 

65. T h e C o u r t fu r the r no tes tha t N. ' s p a y m e n t schedule a n d the 
r e s u l t a n t v i r tua l ex t inc t ion of the app l i can t ' s c la im did not acqu i re legal 
force w h e n the cour t p roceed ings ended in F e b r u a r y 1997. Un t i l the 
p a y m e n t schedu le ceased to be in force on 1 J u n e 2001 , the appl ican t 
could have sought to have it e x t e n d e d or to have the p a y m e n t s to h imsel f 
inc reased if he cons ide red , for in s t ance , t h a t N. 's abil i ty to pay had 
improved significantly. 

66. Admi t t ed ly , t he appl ican t had no way of verifying t h a t the 
i n fo rma t ion provided by N . in his appl ica t ion for a deb t a d j u s t m e n t , or 
l a t e r on, was cor rec t . Th i s can neve r the l e s s be cons ide red to have been 
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offset by t he fact t h a t N. was u n d e r an obl iga t ion to give accu ra t e 
in format ion , that obligat ion being subject to c r imina l sanc t ions . 

67. T h e C o u r t finds no ind ica t ion tha t the d o m e s t i c cou r t s a rb i t r a r i ly 
failed to cons ider the a r g u m e n t s pu t forward by the app l ican t or t h a t the 
a d j u s t m e n t of N. ' s d e b t s and the fixing of his p a y m e n t schedu le were 
based on a r b i t r a r y or u n r e a s o n a b l e cons ide ra t ions . T h u s , t he p roceed ings 
viewed as a whole afforded h im a r ea sonab le o p p o r t u n i t y of p u t t i n g his 
case to the c o m p e t e n t a u t h o r i t i e s with a view to es tab l i sh ing a fair 
ba lance b e t w e e n the conflict ing i n t e r e s t s a t s t ake . 

68. T u r n i n g to t he r e t roac t ive effect of the 1993 Act , the C o u r t 
no tes t h a t n e i t h e r t he C o n v e n t i o n nor its Protocols p r ec lude the 
leg is la ture from in te r fe r ing wi th ex is t ing c o n t r a c t s (see Mellacher and 
Others v. Austria, j u d g m e n t of 19 D e c e m b e r 1989, Ser ies A no. 169, p. 27, 
§ 50). T h e C o u r t cons iders t h a t a special just i f icat ion is r e q u i r e d for 
such in t e r f e rence , bu t accepts t h a t in t he con tex t of t he 1993 Act 
t h e r e were special g r o u n d s of sufficient i m p o r t a n c e to w a r r a n t it. T h e 
C o u r t observes tha t in r e m e d i a l social legis lat ion and in p a r t i c u l a r in 
t he field of deb t a d j u s t m e n t , wh ich is t he subject of t he p r e s e n t case, 
it m u s t be open to the l eg i s la tu re to t ake m e a s u r e s affect ing the 
fu r the r execu t ion of previously conc luded con t r ac t s in o r d e r to a t t a i n 
t he a im of t he policy adop ted . F u r t h e r m o r e , o t h e r Counci l of Eu rope 
m e m b e r S t a t e s such as Norway a n d Sweden have i n t r o d u c e d legis
lat ion al lowing for the a d j u s t m e n t of deb t s c o n t r a c t e d pr ior to its 
en t ry in to force. 

69. It is undoub ted ly t r u e t h a t the r educ t ion in the app l ican t ' s 
n o m i n a l c la im is s t r ik ing in its a m o u n t . However , t he b u r d e n imposed 
by N. 's deb t a d j u s t m e n t was s h a r e d by several c red i to r s , t h e app l ican t ' s 
n o m i n a l c la im r e p r e s e n t i n g mere ly 8.4% of t he to ta l a m o u n t of the 
c la ims . Moreover , it is obvious t h a t , even before the 1993 Act was 
passed , the " m a r k e t va lue" , if any, of the app l i can t ' s c la im, t h a t is, 
t he a m o u n t which anyone wil l ing to buy the c la im would have been 
ready to pay for it, was m u c h less t h a n its n o m i n a l va lue . 

70. B e a r i n g in mind also t h a t by 1995, w h e n N. ' s s t a t e of insolvency 
led h im to seek a deb t a d j u s t m e n t , he had effectively not repa id his 
deb t d u r i n g those four yea r s , a p a r t from the s u m of F IM 2,964 
( E U R 499) which he had paid by S e p t e m b e r 1992, t he C o u r t 
concludes t h a t the app l i can t ' s c la im had a l r eady been r e n d e r e d highly 
p reca r ious before the deb t a d j u s t m e n t for r easons not a t t r i b u t a b l e to 
t h e S t a t e u n d e r the Conven t ion . In these c i r c u m s t a n c e s , t he b u r d e n 
imposed on the appl ican t by the 1993 Act canno t be r e g a r d e d as 
excessive. 

71 . Accordingly, t h e r e has been no violat ion of Art ic le 1 of 
Protocol No. 1. 
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F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

Holds t ha t t h e r e has been no violat ion of Ar t ic le 1 of Protocol No. 1. 

Done in Engl ish , a n d notified in wr i t ing on 20 J u l y 2004, p u r s u a n t to 
Rule 77 §§ 2 and 3 of t he Rules of C o u r t . 

Françoise ELENS-PASSOS 
D e p u t y R e g i s t r a r 

Nicolas BRATZA 
P re s iden t 
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SOMMAIRE' 

Baisse de valeur de la créance que détenait une caution envers un débiteur 
principal, à la suite d'un aménagement de dette 

Article 1 du Protocole n° 1 

Droit au respect des biens — Baisse de valeur de la créance que détenait une caution envers un 
débiteur principal, à la suite d'un aménagement de dette — Biens - Créance reconnue en droit 
interne - Ingérence - Aménagement de dette - Utilité publique - Intérêt général - Transfert de 
propriété d'un individu à un autre - Politiques socioéconomiques - Charge individuelle excessive 
- Acceptation d'un risque financier - Garanties procédurales - Caractère précaire d'une créance 

* 
* * 

Le requérant se porta caution pour un prêt bancaire en faveur de N. En 1991, 
comme ce dernier ne pouvait faire face à ses engagements, chacune des deux 
cautions dut verser à la banque quelque 113 000 marks finlandais (FIM). En 1995, 
N. sollicita un aménagement de sa dette en vertu d'une loi de 1993. Le requérant 
s'opposa à cette demande. Cependant, le tribunal de district y fit droit et adopta un 
plan de remboursement, de sorte que le montant de la créance du requérant 
fut ramené à 2 168 FIM. Ce dernier fut débouté de son appel et se vit refuser 
l'autorisation de saisir la Cour suprême. 

Article 1 du Protocole n" 1 : la créance du requérant envers N. reposait sur la 
possibilité - reconnue par le droit interne - pour le premier de se retourner 
contre le second; par ailleurs, cette créance constituait un «bien», et l'appli
cation de la loi de 1993 s'analyse en une atteinte aux droits patrimoniaux de 
l'intéressé. Si les faits de la cause s'apparentent à la fois à une privation et à une 
réglementation de la propriété, la Cour estime toutefois qu'il y a lieu d'examiner 
la question sous l'angle de la règle générale sur le droit au respect des biens. Quant 
au point de savoir si l 'atteinte peut être considérée comme justifiée par un intérêt 
public ou général, elle observe qu'un certain nombre d'Etats contractants 
possèdent une législation permettant l 'aménagement de la dette, et elle n'a pas 
de raison de douter qu'en Finlande il y avait à l'époque un intérêt général 
pressant et impérieux à donner aux débiteurs la possibilité de solliciter une telle 
mesure dans certaines situations spécifiques. De même, la Cour admet qu'il y 
avait, en principe, un rapport raisonnable de proportionnalité entre les moyens 
employés et l'objectif poursuivi. Certes, un transfert de propriété réalisé à seule 
fin d'octroyer un avantage à un particulier ne saurait s'inspirer de l'utilité 
publique; néanmoins, un transfert obligatoire de propriété d'un individu à un 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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autre peut représenter un moyen légitime de favoriser l'intérêt général même si la 
collectivité dans son ensemble ne se sert ou ne profite pas elle-même du bien dont 
il s'agit. La législation sur l 'aménagement de la dette correspond manifestement à 
des politiques sociale et économique légitimes et ne constitue pas en soi une 
atteinte à l'article 1 du Protocole n" 1. Cependant, il faut s'assurer que dans cette 
affaire particulière le requérant ne s'est pas vu imposer une charge excessive. Il est 
vrai à cet égard qu'en acceptant de se porter caution il ne pouvait prévoir la réces
sion économique et l 'instauration de l 'aménagement de la dette, et qu'il a subi un 
préjudice financier important. Toutefois, il est vrai aussi qu'en s'engageant ainsi il 
a accepte un risque de perte financière. Par ailleurs, la procédure prise dans son 
ensemble lui a offert une occasion adéquate d'exposer sa cause. Rien n'indique que 
les juridictions concernées aient arbitrairement refusé de tenir compte de ses 
arguments ou que l 'aménagement de la dette ait reposé sur des considérations 
arbitraires ou déraisonnables. Quant au caractère rétroactif de la législation, il 
était justifie par des motifs particuliers suffisamment importants. Enfin, bien que 
la baisse accusée par la valeur nominale de la créance litigieuse soit saisissante, la 
charge qu'a fait peser l 'aménagement de la dette s'est trouvée répartie entre 
divers créanciers; en tout état de cause, la «valeur marchande» de la créance 
était déjà bien inférieure à sa valeur nominale avant l'adoption de la loi de 1993. 
Eu égard au fait que N. n'avait pas remboursé sa dette lorsqu'il sollicita un 
aménagement, la créance du requérant était déjà fort précaire, ce pour des 
raisons qui au regard de la Convention ne sont pas imputables à l'Etat. Dans ces 
condi-tions, la charge imposée au requérant ne saurait passer pour excessive. 
Conclusion : non-violation (unanimité). 

J u r i s p r u d e n c e c i t é e p a r la C o u r 

James et autres c. Royaume-Uni, arrêt du 21 février 1986, série A n" 98 

Mellacher et autres c. Autriche, arrêt du 19 décembre 1989, série A n" 169 
Pressas Compania Naviera SA. et autres c. Belgique, arrêt du 20 novembre 1995, série A 

n" 332 
Ex-roi de Grèce et autres c. Grèce [GC], n" 25701/94, CEDH 2000-XII 
Jokela c. Finlande, n" 28856/95, CEDH 2002-IV 
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En l 'a f fa ire Bàck c. F i n l a n d e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( q u a t r i è m e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 

Sir Nicolas BRATZA,président, 

M . M . PELLONPÂÂ, 

M""' V. STRÂZNICKÂ, 

M M . R. MARUSTE, 

S. PAVLOVSCHI, 

L. GARLICKI, 

J . BORREGO BOSSEGO, juges, 

et de M""' F . ELENS-PASSOS,greffière adjointe de section, 

A p r è s en avoir dé l ibéré en c h a m b r e du conseil le F ' ju i l le t 2003 et le 

29 j u i n 2004, 

R e n d l ' a r rê t q u e voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n" 37598/97) d i r igée 

con t r e la R é p u b l i q u e de F in lande et don t un r e s so r t i s san t de cet E t a t , 

M . T o m a s Bâck («le r e q u é r a n t » ) , avai t saisi la C o m m i s s i o n e u r o p é e n n e 

des Dro i t s de l ' H o m m e (« la C o m m i s s i o n » ) le 10 ju i l le t 1997 en ve r tu de 

l ' anc ien ar t ic le 25 de la Conven t i on de s a u v e g a r d e des Dro i t s de l ' H o m m e 

et des L ibe r t é s f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. Le r e q u é r a n t , qui avait é té a d m i s au bénéfice de l ' ass is tance 

jud ic i a i r e , é ta i t r e p r é s e n t é p a r M " C. N à s m a n , avocat au b a r r e a u de 

Vasa . Le g o u v e r n e m e n t f inlandais («le G o u v e r n e m e n t » ) é ta i t r e p r é s e n t é 

pa r son a g e n t , M . A. Kosonen , d i r e c t e u r au m i n i s t è r e des Affaires 

é t r a n g è r e s . 

3. D a n s sa r e q u ê t e , le r e q u é r a n t a l léguai t la viola t ion de ses dro i t s 

p a t r i m o n i a u x au r ega rd d e l 'ar t icle 1 d u Protocole n" 1, en ra ison de 

l ' ex t inc t ion quas i to ta le - pa r un a m é n a g e m e n t de d e t t e - d ' une c réance 

qu ' i l d é t e n a i t envers une a u t r e p e r s o n n e . 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1 e r n o v e m b r e 1998, d a t e de 

l ' en t r ée en v igueur du Protocole n" 11 à la C o n v e n t i o n (ar t ic le 5 § 2 dudit 

P ro toco le ) . 

5. Elle a é t é a t t r i b u é e à la q u a t r i è m e sect ion de la C o u r (ar t ic le 52 § 1 

du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e c h a r g é e d ' e x a m i n e r 

l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é té cons t i t uée c o n f o r m é m e n t 

à l 'ar t icle 26 § 1 du r è g l e m e n t . 

6. Le 1" n o v e m b r e 2001 , la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e a é té a t t r i 

b u é e à la q u a t r i è m e sect ion r e m a n i é e en c o n s é q u e n c e (ar t ic le 52 § 1 du 

r è g l e m e n t ) . 
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7. Pa r une décision du 22 oc tobre 2002, la c h a m b r e a déc la ré la r e q u ê t e 

p a r t i e l l e m e n t recevable . 

8. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé des obser 

vat ions écr i tes sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) et 

r é p o n d u aux obse rva t ions de la p a r t i e adverse . 

9. Le 25 m a r s 2003, la c h a m b r e a déc idé de t en i r une aud ience sur le 

fond (ar t ic le 5+ § 3 du r è g l e m e n t ) . 

10. En avril 2003 , des obse rva t ions ont é g a l e m e n t é té r eçues des 

g o u v e r n e m e n t s n é e r l a n d a i s , norvégien , suédois et b r i t a n n i q u e , q u e le 

p rés iden t avait au to r i s é s à in t e rven i r d a n s la p r o c é d u r e écr i te (ar t ic les 36 

§ 2 de la Conven t i on et 44 § 2 du r è g l e m e n t ) . Les pa r t i e s y ont r é p o n d u 

(ar t ic le 44 § 5 du r è g l e m e n t ) . Les obse rva t ions des E t a t s i n t e r v e n a n t s sont 

r é s u m é e s ci-dessous. 

11. L ' aud ience s'est dé rou l ée en publ ic au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 1'' ju i l le t 2003 (ar t ic le 59 § 3 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 

M M . A. KOSONEN, d i r ec t eu r , 

m i n i s t è r e des Affaires é t r a n g è r e s , agent, 

J. HEISKANEN, consei l ler spécial , 

m i n i s t è r e de la J u s t i c e , conseiller; 

- pour le requérant 

M' C. NÀSMAN, avocat , conseil. 

Le r e q u é r a n t é ta i t é g a l e m e n t p r é s e n t à l ' aud ience . 

La C o u r a e n t e n d u en leurs déc l a r a t i ons M. K o s o n e n et M1' N â s m a n . 

12. P a r la su i t e , M. L. Ga t l i ck i a r e m p l a c é M. M. F ischbach , e m p ê c h é . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

13. Le r e q u é r a n t est né en 1957 et rés ide à K a r p e r ô . En 1988 et 1989, 

l u i -même et une a u t r e p e r s o n n e se p o r t è r e n t cau t ion p o u r un prê t banca i r e 

en faveur de N. E n 1991, ce d e r n i e r se t r o u v a n t d a n s l ' incapaci té de 

r e s p e c t e r les condi t ions de r e m b o u r s e m e n t , le r e q u é r a n t et l ' au t r e g a r a n t 

v e r s è r e n t chacun à la b a n q u e q u e l q u e 113 000 m a r k s finlandais (FIM) 

(environ 19 000 euros ( E U R ) ) , sans c o m p t e r les i n t é r ê t s . 

14. En 1995, N. sollicita un a m é n a g e m e n t de la d e t t e en ve r tu de la loi 

de 1993 sur l ' a m é n a g e m e n t de la d e t t e des pa r t i cu l i e r s (lakiyksityishenkilon 
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velkajarjestelystà, lag om skuldsanering for privatpersoner 57/1993 - « la loi de 

1993») et soumi t un plan de r e m b o u r s e m e n t à l ' app roba t ion du t r i buna l . 

Le r e q u é r a n t s 'opposa à c e t t e d e m a n d e , faisant valoir q u ' u n e telle m e s u r e 

r i squa i t de le pr iver de m a n i è r e injustif iée de ses b iens , c 'es t -à-di re d e sa 

c r é a n c e envers N. M. Bàck es t ima i t que N. é ta i t j e u n e et en b o n n e s a n t é et 

qu ' i l devai t donc ê t r e en m e s u r e de r e m b o u r s e r en t e m p s voulu ses d e t t e s 

aux cau t ions . A t i t r e subs id ia i re , le r e q u é r a n t d e m a n d a i t le r epo r t de 

l ' a m é n a g e m e n t . 

15. Le 19 avril 1996, N. ayant t rouvé un emplo i , le t r i buna l de dis t r ic t 

(karàjàoikeus, tingsràtten) de K o r s h o l m accep t a d ' a m é n a g e r sa d e t t e et 

a d o p t a un plan de r e m b o u r s e m e n t q u i n q u e n n a l devan t p r e n d r e effet le 

1" j u i n 1996. Le m o n t a n t de la c r éance du r e q u é r a n t envers N. fut 

r a m e n é à 2 168 F I M (365 E U R ) . Le t r i buna l de d is t r ic t e s t ima i t q u e la 

solvabili té de N. avai t c o n s i d é r a b l e m e n t d i m i n u é du fait de la pé r iode de 

c h ô m a g e qu ' i l avait t r ave r sée et de l 'échec de ses act iv i tés profession

nel les . Le d é b i t e u r é t a n t déjà en m e s u r e de r e m b o u r s e r 420 F IM 

(71 E U R ) pa r mois à ses c r éanc ie r s au m o m e n t où le t r i buna l examina i t 

l 'affaire, il n ' é t a i t pas possible en ver tu de la loi de 1993 de r e p o r t e r 

l ' en t r ée en v igueur du plan de r e m b o u r s e m e n t . Le t r i b u n a l de dis t r ic t 

mot iva ainsi sa déc i s ion : 

« (...) Eu égard aux arguments de M. Tomas Bàck, le tribunal de district relève que la 

loi sur l 'aménagement de la det te des particuliers permet de réduire le montant d'une 

créance, voire d 'annuler celle-ci. Dès lors que le cautionnement implique toujours le 

risque de devoir rembourser le créancier mais aussi la possibilité de se retourner 

contre le débiteur principal, le tribunal estime que la créance en question ne saurait 

être considérée comme un bien susceptible de jouir d'une protection inviolable au 

regard de la Convention européenne des Droits de l 'Homme (...) » 

16. P a r m i les so ixante-d ix a u t r e s c r éanc ie r s d e N . f igurai t la 

b a n q u e F., d é t e n t r i c e d 'une c réance d ' un m o n t a n t de 2 3 1 7 2 2 F IM 

( 3 8 9 7 3 E U R ) , don t le t r i buna l de dis t r ic t r e t in t 4 5 1 0 F I M (759 EUR) 

d a n s le p lan de r e m b o u r s e m e n t de N. 

17. Le r e q u é r a n t fit appe l , a f f i rmant q u e l ' ex t inct ion quas i complè t e 

de sa c r é a n c e envers N. e m p o r t a i t v iola t ion de ses dro i t s p a t r i m o n i a u x au 

r e g a r d d e la C o n v e n t i o n . Il soul ignai t q u ' a u c u n e légis la t ion sur l ' a m é n a g e 

m e n t de la d e t t e n 'ex is ta i t à l ' époque où il s 'é ta i t po r t é cau t ion p o u r les 

d e t t e s de N. et e s t i m a i t q u e la m e s u r e rad ica le cons i s tan t à a n n u l e r sa 

c r é a n c e cons t i tua i t u n e d i s c r imina t i on con t r e lui, c r éanc ie r privé qui , 

c o n t r a i r e m e n t aux b a n q u e s c r é a n c i è r e s , ne recevra i t a u c u n d é d o m 

m a g e m e n t de l 'E ta t . 

18. Le 14 oc tob re 1996, la cou r d ' appe l (hovioikeus, hovràlten) d e V a s a 

conf i rma la décis ion et le r a i s o n n e m e n t du t r ibuna l de d is t r ic t . Le 

19 février 1997, le r e q u é r a n t se vit re fuser l ' au to r i sa t ion de saisir la C o u r 

s u p r ê m e (korkein oikeus, hbgsla domstolen). 
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II. LE D R O I T ET LA P R A T I Q U E INTERNES P E R T I N E N T S 

19. La loi de 1993 fut a d o p t é e alors q u e la F in l ande connaissa i t une 

pé r iode d e récess ion é c o n o m i q u e ; l 'un d e s objectifs d e c e t t e loi é t a i t de 

r édu i re l ' i m p o r t a n t vo lume des d e t t e s non r e m b o u r s é e s aux b a n q u e s . 

Ces d e r n i è r e s receva ien t de l 'Eta t d ' i m p o r t a n t e s subven t ions à t i t r e de 

c o m p e n s a t i o n . En ve r tu de la loi de 1993, un t r i b u n a l peu t a n n u l e r u n e 

d e t t e à condi t ion que le d é b i t e u r accep te un plan de r e m b o u r s e m e n t des 

c r éanc i e r s , é tabl i pa r le t r i buna l (ar t ic le 25) . Celui-ci évalue la p a r t du 

revenu d o n t le d é b i t e u r a besoin pour couvrir ses ind i spensab les frais de 

subs i s t ance et hono re r une éven tue l le obl igat ion de ve r se r une al locat ion 

(ar t ic les 4-5) . L ' excéden t est affecté au r e m b o u r s e m e n t des c réanc ie r s 

d u r a n t u n e pér iode déf inie , d a n s les p ropor t ions d é t e r m i n é e s pa r le 

t r i buna l (ar t ic le 23) . 

20. Si le d é b i t e u r r e je t t e le p lan de r e m b o u r s e m e n t ou c o n t r a c t e de 

nouvel les d e t t e s , le p lan peu t ê t r e a n n u l é , ce qu i p e r m e t à l ' ensemble des 

c réanc ie r s de r é c l a m e r le r e m b o u r s e m e n t c o m m e si a u c u n a m é n a g e m e n t 

de la d e t t e n 'avai t é té accordé (ar t ic le 42) . En cas de c h a n g e m e n t no tab le 

de sa s i t ua t ion - c o n c e r n a n t pa r e x e m p l e sa capac i t é de r e m b o u r s e m e n t -

a lors q u e le p l an est en v igueur , le d é b i t e u r doit en i n f o r m e r les c r éanc i e r s 

d a n s le déla i de un mois (ar t ic le 7) . T a n t le d é b i t e u r q u e les c r éanc ie r s 

peuven t d e m a n d e r la modif icat ion, la p ro longa t ion ou l ' annu la t i on du 

plan de r e m b o u r s e m e n t p e n d a n t qu ' i l est en v igueur ou, d a n s c e r t a i n e s 

c i r cons tances , d a n s les cinq a n n é e s cpii suivent son adop t ion (ar t ic les 30 

et 61) . Si le p lan de r e m b o u r s e m e n t est modifié en faveur des c r éanc i e r s , 

sa val idi té peu t ê t r e p ro longée p o u r u n e pér iode c o r r e s p o n d a n t au laps de 

t e m p s p e n d a n t lequel la capac i t é de r e m b o u r s e m e n t du d é b i t e u r s 'é ta i t 

a m é l i o r é e (ar t ic le 44) . 

21 . Avant de s t a t u e r sur la d e m a n d e d ' a m é n a g e m e n t de la d e t t e , le 

t r i buna l peu t e n t e n d r e les obse rva t ions de un ou p lus ieurs c réanc ie r s , 

cau t ions e t codéb i t eu r s (ar t ic le 52) . U n recours est possible d e v a n t la 

j u r id i c t ion d ' appe l c o m p é t e n t e , à moins q u e ce r ecour s soit spécif ique

m e n t p roh ibé ou qu ' i l po r t e sur u n e ques t i on de p r o c é d u r e (ar t ic le 63). 

22. A l ' époque cons idé rée , le t r i buna l pouvai t sur r e q u ê t e d 'un 

c r é a n c i e r recuei l l i r les in fo rma t ions ut i les sur l ' éventue l le ex i s tence de 

c i r cons t ances suscep t ib les d ' e n t r a î n e r le rejet d ' u n e d e m a n d e d ' a m é n a g e 

m e n t de la d e t t e . Depu i s 1997, le t r i b u n a l peu t auss i o b t e n i r ces infor

m a t i o n s de sa p r o p r e in i t ia t ive . 

23. D a n s le projet de loi (n" 183/1992), le g o u v e r n e m e n t observai t 

q u ' u n pa r t i cu l i e r insolvable avai t r a r e m e n t assez de b iens pour pouvoir 

h o n o r e r ses obl iga t ions envers u n c réanc ie r , les frais de faillite é t a n t 

p r io r i t a i r e s . De m ê m e , u n e déc l a r a t i on de faillite ne pouvai t é c a r t e r la 

r esponsab i l i t é fu ture d ' u n e p e r s o n n e phys ique q u a n t à ses d e t t e s . En 

a u t o r i s a n t un a m é n a g e m e n t de l ' ensemble de ses d e t t e s et en déf inissant 
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un p lan de r e m b o u r s e m e n t , on pouvai t a ide r le d é b i t e u r à faire face à ses 

fu turs e n g a g e m e n t s financiers, à condi t ion toutefois qu ' i l se conformât à 

ce p lan . C e t t e a ide p e r m e t t a i t é g a l e m e n t de r é d u i r e le coût global 

s u p p o r t é pa r la société . Les t r i b u n a u x deva ien t c h e r c h e r à a m é n a g e r la 

d e t t e de la m a n i è r e qui fût la moins défavorable au c r éanc i e r et un ique 

m e n t d a n s la m e s u r e où un tel a m é n a g e m e n t é ta i t nécessa i re pour 

r e d r e s s e r la s i t ua t ion financière du d é b i t e u r . Pu isqu ' i l fallait a u t a n t que 

faire se pouvai t évi ter de p o r t e r a t t e i n t e aux c o n t r a t s ex i s t an t s , l 'ext inc

t ion par t i e l l e ou to ta le d ' une c r é a n c e ne devai t ê t r e envisagée q u ' e n tout 

d e r n i e r r ecou r s . La possibil i té d ' o r d o n n e r q u ' u n p lan de r e m b o u r s e m e n t 

r e s t â t en v igueur p e n d a n t cinq ans p e r m e t t a i t aux c réanc ie r s d 'ob ten i r 

sa t is fact ion au moins p a r t i e l l e m e n t . Il é ta i t observé q u e des légis la t ions 

r e l a t i v e m e n t p roches sur l ' a m é n a g e m e n t de la d e t t e ava ien t é té adop tées 

ou é t a i en t su r le point de l ' ê t re d a n s des pays tels que le D a n e m a r k , la 

F r a n c e , l 'A l l emagne , la Norvège , la Suède et les E t a t s - U n i s d ' A m é r i q u e . 

24. En 1997, la loi de 1993 a é té modif iée , n o t a m m e n t de m a n i è r e 

à durc i r encore les condi t ions d 'oct roi d ' u n a m é n a g e m e n t de la d e t t e 

(ar t ic les 9 a) et 10). U n a u t r e a m e n d e m e n t a i n t rodu i t la possibil i té 

de p ro longe r de deux ans u n p lan de r e m b o u r s e m e n t , à condi t ion qu'i l 

ex is te des motifs d ' une c e r t a i n e gravi té et que le c r éanc i e r soit lui aussi 

un pa r t i cu l i e r (ar t ic le 31 a ) ) . Ces d i f férentes modif ica t ions n ' é t a i e n t pas 

appl icables à la s i tua t ion du r e q u é r a n t . 

III. LES T I E R C E S I N T E R V E N T I O N S 

A. Le g o u v e r n e m e n t n é e r l a n d a i s 

25. Le g o u v e r n e m e n t n é e r l a n d a i s souscri t au point de vue du gouver

n e m e n t d é f e n d e u r et s ignale l ' ex is tence , dans son pays, d ' u n e loi sur le 

r e m b o u r s e m e n t des d e t t e s des p e r s o n n e s phys iques (Wet schuldsanering 

natuurlijke personen). E n t r é e en v igueur en 1998, celle-ci s ' a p p a r e n t e à la 

légis lat ion finlandaise. 

26. De l'avis du g o u v e r n e m e n t n é e r l a n d a i s , le fait de d é c l a r e r q u e le 

r e m b o u r s e m e n t in t ég ra l ou pa r t i e l de la d e t t e n 'es t p lus exigible ipso jure 

au t e r m e d ' u n e p r o c é d u r e de r e m b o u r s e m e n t de la d e t t e n 'es t pas 

c o n t r a i r e à l 'ar t ic le 1 du Protocole n" 1. T a n t la légis la t ion finlandaise 

q u e la légis lat ion n é e r l a n d a i s e sur l ' a m é n a g e m e n t de la d e t t e servent 

l ' i n t é rê t g é n é r a l pu isqu 'e l l es visent à p réven i r les faillites pe r sonne l les . 

Bien souvent , u n e telle faillite d i s suade l ' in té ressé de se l ance r d a n s une 

act ivi té g é n é r a t r i c e de r evenus , car il r i sque alors de devoir faire face aux 

revend ica t ions de ses anc iens c r éanc i e r s . De plus, ces faillites font peser 

u n e lourde c h a r g e su r la société , et les c r éanc ie r s ne g a g n e n t r ien à pour

suivre p e n d a n t des a n n é e s un d é b i t e u r failli. La p r o c é d u r e d ' a m é n a g é -
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m e n t de la d e t t e vise à sa t is fa i re t ou t e s les p a r t i e s conce rnées en vei l lant à 

un j u s t e équi l ibre e n t r e les i n t é r ê t s des unes et des a u t r e s . C e l a est 

conforme à la l e t t r e et à l 'espri t de l 'ar t ic le 1 du Protocole n" 1. 

27. Enfin, le g o u v e r n e m e n t née r l anda i s fait r e m a r q u e r q u ' u n e cau t ion 

a s s u m e v o l o n t a i r e m e n t le r i sque q u e tous les fonds d o n t elle sera i t 

r edevab le envers un c réanc ie r ne pu i ssen t pas ê t r e recouvrés a u p r è s d u 

d é b i t e u r . La Conven t i on n'offre a u c u n e p ro tec t ion c o n t r e u n te l r i sque . 

B. Le g o u v e r n e m e n t n o r v é g i e n 

28. A l ' ins tar du g o u v e r n e m e n t dé f endeu r , le g o u v e r n e m e n t norvégien 

e s t ime q u e l ' a m é n a g e m e n t de la d e t t e prévu pa r les légis la t ions respec

tives des E t a t s concernés ne va pas à l ' encon t re des d ro i t s des c réanc ie r s 

au r ega rd de l 'ar t icle 1 du Pro tocole n" 1. 

29. La loi no rvég i enne de 1992 sur le r è g l e m e n t de la d e t t e (loi 

re la t ive au r è g l e m e n t vo lon ta i re et obl iga to i re des d e t t e s des pa r t i cu l i e r s 

- gjeldsordningsloven) con t i en t des d isposi t ions semblab le s à celles qui 

figurent d a n s la légis la t ion finlandaise. La loi no rvég ienne ser t des objec

tifs soc ié taux de p r e m i è r e i m p o r t a n c e et m é n a g e un équ i l ib re e n t r e les 

i n t é r ê t s c o n c u r r e n t s . Elle vise p r i n c i p a l e m e n t à favoriser la r é inse r t ion 

des p e r s o n n e s ayant un p r o b l è m e d ' e n d e t t e m e n t grave et p e r m a n e n t 

en l eu r d o n n a n t la possibi l i té de r e t r o u v e r la ma î t r i s e de l eu r b u d g e t , 

ma î t r i s e sans laque l le les in t é res sés d e v i e n n e n t fac i lement et d u r a b l e 

m e n t d é p e n d a n t s du sys t ème de p ro tec t ion sociale. P a r a i l leurs , la loi a 

pour objet de g a r a n t i r q u e les d é b i t e u r s s ' a cqu i t t en t a u t a n t q u e faire se 

peu t de leurs obl iga t ions et q u e le p a r t a g e de leurs b iens , le cas é c h é a n t , 

soit o rgan i sé de m a n i è r e a d é q u a t e . La posi t ion des c réanc ie r s ne doit pas 

ê t r e affaiblie plus qu ' i l n 'es t s t r i c t e m e n t nécessa i re . 

C. Le g o u v e r n e m e n t s u é d o i s 

30. D e m ê m e , le g o u v e r n e m e n t suédois souscr i t aux a r g u m e n t s du 

g o u v e r n e m e n t dé f endeu r et évoque la loi suédoise de 1994 sur l ' a m é 

n a g e m e n t de la d e t t e (skuldsaneringslagen). C o r r e s p o n d a n t pour l 'essent ie l 

à la légis lat ion f in landaise , ce t ex t e revêt u n e i m p o r t a n c e capi ta le pour la 

société puisqu ' i l vise à favoriser la r é inse r t ion des p e r s o n n e s t rès lourde

m e n t e n d e t t é e s en leur d o n n a n t u n e chance de vivre d é c e m m e n t . La loi en 

ques t i on est appl icable aux p e r s o n n e s conf ron tées à un é t a t d ' insolvabi l i té 

« r e m p l i s s a n t les condi t ions r e q u i s e s » et d o n n a n t à p e n s e r qu 'e l les s e ron t 

incapables de r e m b o u r s e r leurs d e t t e s d a n s un aveni r prévisible . A plus 

long t e r m e , les insolvabil i tés graves non s e u l e m e n t c r é e n t u n e souffrance 

pour les p e r s o n n e s conce rnées ma i s de plus e n t r a î n e n t une baisse de la 
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p roduc t ion , un besoin accru de p ro tec t ion et de soins, a insi q u ' u n e 

expans ion de la zone grise de l ' économie . 

31 . Pa r a i l leurs , la loi sur l ' a m é n a g e m e n t de la d e t t e a un effet 

p réven t i f pu i squ 'e l l e amo ind r i t l ' i n t é rê t des é t a b l i s s e m e n t s de crédi t et 

a u t r e s à p r ê t e r des c a p i t a u x sans vérifier la solvabil i té fu ture du débi

t eu r , d i m i n u a n t ainsi le r i sque p o u r les pa r t i cu l i e r s de t o m b e r d a n s une 

s i tua t ion de lourd e n d e t t e m e n t . 

32. L'objectif de r é in se r t i on q u e vise ce t t e loi a é té mis en ba l ance avec 

l ' in té rê t d u c r éanc i e r individuel à m a i n t e n i r sa c r é a n c e . Ainsi , la loi 

suédoise a aussi pour objet de p r o t é g e r les c r éanc i e r s en t a n t q u e g roupe , 

pu i sque le d é b i t e u r doit r e m b o u r s e r à chacun d ' e n t r e eux u n e p a r t i e au 

moins de sa d e t t e . Les c réanc ie r s ont donc des chances de r é c u p é r e r une 

fract ion plus élevée q u e si la loi n ' ex is ta i t pas . 

33. A la fin de l ' année 2002, en Suède plus de 32 000 d e m a n d e s avaient 

é té déposées et q u e l q u e 12 000 p e r s o n n e s s ' é t a ien t vu accorder un 

a m é n a g e m e n t de la d e t t e . 

34. A l ' époque de l ' e x a m e n du t ex te de loi suédois (projet de loi 

1993/94:123), on e s t i m a q u e l ' a m é n a g e m e n t d ' une d e t t e ne cons t i tua i t 

pas u n e p r iva t ion de p rop r i é t é , m ê m e s'il l imi ta i t la possibi l i té pour 

un c réanc ie r d ' invoquer sa c réance , voire é t e igna i t ce t t e c r éance . Une 

c réance envers un d é b i t e u r confronté à u n e insolvabil i té « r e m p l i s s a n t les 

condi t ions r e q u i s e s » revê ta i t un c a r a c t è r e p r e s q u e p u r e m e n t formel 

dès lors q u e le c réanc ie r ne pouvai t g u è r e s ' a t t e n d r e à un que l conque 

r e m b o u r s e m e n t . P a r un a m é n a g e m e n t de la d e t t e , le c r éanc i e r avai t une 

chance de r é c u p é r e r au moins une pa r t i e de la v a l e u r n o m i n a l e de sa 

c réance . C 'es t d a n s ce con tex t e , et en g a r d a n t à l 'espri t l ' impor t an t 

i n t é rê t géné ra l mi l i t an t en faveur de l ' a m é n a g e m e n t de la d e t t e , q u e le 

g o u v e r n e m e n t suédois a conclu lors de l ' adopt ion de la loi de 1994 q u ' u n 

disposi t i f en ce sens n ' é t a i t pas c o n t r a i r e à l ' a r t ic le 1 du Pro tocole n" 1. 

D . Le g o u v e r n e m e n t b r i t a n n i q u e 

35. De l 'avis du g o u v e r n e m e n t b r i t a n n i q u e , à suppose r q u e l 'art icle 1 

du Pro tocole n" 1 e n t r e e n j e u , t ou t e a t t e i n t e aux d ro i t s des c réanc ie r s est 

jus t i f iée au r e g a r d d ' un sys tème de faillite i m p l i q u a n t l ' annu la t ion to ta le 

ou pa r t i e l l e de la d e t t e . L ' a n n u l a t i o n de la d e t t e est un t r a i t c o m m u n à 

de n o m b r e u x r é g i m e s de faillite du m o n d e occ iden ta l , don t celui du 

R o y a u m e - U n i . Les d é b i t e u r s peuven t ê t r e conf ron tés à des difficultés 

financières pour des ra isons i n d é p e n d a n t e s de leur volonté . Les dispo

sitifs de faillite t e n d e n t à a s s u r e r l eur r é in se r t i on financière et sociale. 

L ' absence d 'un tel r é g i m e p o u r r a i t avoir des conséquences néga t ives sur 

le p l an social, ca r l ' ex is tence m ê m e d ' une d e t t e peu t e m p ê c h e r un individu 

de se l ivrer à c e r t a i n e s act ivi tés . L o r s q u ' u n d é b i t e u r ayan t échoué d a n s les 
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affaires ne peu t pas ê t r e l ibéré de son e n d e t t e m e n t , cela p e u t avoir un 

effet d issuasi f sur l 'espri t d ' e n t r e p r i s e et le goût du r i sque calculé . 

36. U n c réanc i e r c o m m e le r e q u é r a n t peu t p r e n d r e d iverses m e s u r e s 

pour se p r o t é g e r : évi ter de t r a i t e r avec un d é b i t e u r pa r t i cu l i e r , recuei l l i r 

des in fo rmat ions sur la s i tua t ion f inancière du d é b i t e u r , d e m a n d e r une 

g a r a n t i e , souscr i re une a s s u r a n c e ou o b t e n i r le c a u t i o n n e m e n t d ' un t i e r s . 

Quo i qu ' i l en soit, un tel c r éanc i e r est p r é s u m é c o n n a î t r e la légis lat ion sur 

l ' insolvabil i té ainsi q u e ses effets. 

E N D R O I T 

SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 1 DU P R O T O 

C O L E N u 1 

37. Le r e q u é r a n t se p r é t e n d v ic t ime d ' u n e viola t ion de l 'ar t icle 1 du 

Protocole n" 1, qu i est ainsi l ibel lé : 

«Toute personne physique ou morale a droit au respect de ses biens. Nul ne peut être 

privé de sa propriété que pour cause d'utilité publique et dans les conditions prévues par 

la loi et les principes généraux du droit international. 

Les dispositions précédentes ne portent pas at teinte au droit que possèdent les Etats 

de met t re en vigueur les lois qu'ils jugent nécessaires pour réglementer l'usage des 

biens conformément à l 'intérêt général ou pour assurer le paiement des impôts ou 

d 'autres contributions ou des amendes.» 

A. A r g u m e n t s d e s p a r t i e s 

/. Le requérant 

38. Sous l 'angle de l 'a r t ic le 1 du Pro tocole n" 1, l ' in té ressé se plaint q u e 

l ' a m é n a g e m e n t de la d e t t e don t N . a bénéficié l 'ait pr ivé de ses b iens sans 

d o n n e r lieu à un d é d o m m a g e m e n t et en d e h o r s de tout bu t l ég i t ime et 

conforme à l ' in té rê t g é n é r a l . L ' a m é n a g e m e n t a u r a i t en effet e n t r a î n é 

le t r ans fe r t à N. d 'un m o n t a n t équ iva len t au revenu net a n n u e l du 

r e q u é r a n t , ce qui a u r a i t fait pese r sur celui-ci u n e c h a r g e excessive. 

39. T o u t en a d m e t t a n t que l ' i ngé rence é ta i t légale , M. Bâck sou t i en t 

qu 'e l le é t a i t d i s p r o p o r t i o n n é e au but poursuivi . Alors qu ' i l é t a i t c réanc ie r , 

il lui a é t é imposs ib le d 'u t i l i ser de m a n i è r e effective son droi t de r e m e t t r e 

en q u e s t i o n la j u s t e s s e d u p lan de r e m b o u r s e m e n t p roposé , pu isqu ' i l n ' a 

pu o b t e n i r d ' i n fo rma t ions sur la s i t ua t ion f inancière de N. ni e n t e n d r e la 

dépos i t ion sous s e r m e n t de celui-ci au sujet de ses d e t t e s . Le pr inc ipe de 

l 'égal i té des a r m e s n ' a pas é té r e spec té et l ' i n té ressé n ' a eu q u ' u n cour t 

déla i pour s 'opposer à u n e d e m a n d e d ' a m é n a g e m e n t de la d e t t e . De p lus , 

les a u t o r i t é s d ' exécu t ion n ' on t pas bien r emp l i leur obl iga t ion - au r e g a r d 
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de l 'ar t icle 53 de la loi de 1993 - d ' é t u d i e r la s i t ua t ion financière du débi

t eu r . En ra i son du g r a n d n o m b r e de m e s u r e s d ' a m é n a g e m e n t de la d e t t e 

pr ises à l ' époque , l ' e x a m e n de c h a q u e d e m a n d e pa r les t r i b u n a u x a é té 

e x t r ê m e m e n t s o m m a i r e . 

40. Du fait de l ' a m é n a g e m e n t de la d e t t e , la c r é a n c e du r e q u é r a n t est 

passée de 118 500 F I M (environ 20 000 E U R ) à 2 168,41 FLM (365 E U R ) . 

Ainsi , l ' adopt ion du p lan d ' a m é n a g e m e n t a p r a t i q u e m e n t é t e in t ce t t e 

c r éance , a lors q u e l ' ex is tence de celle-ci avai t a u p a r a v a n t é t é conf i rmée 

pa r un t r i buna l . Se fondant sur u n e e s t i m a t i o n a p p r o x i m a t i v e de la va leur 

m a r c h a n d e de son bien avant la m e s u r e l i t ig ieuse , le r e q u é r a n t cons idère 

q u ' u n t r ans fe r t de sa c r éance à une agence de r e c o u v r e m e n t lui a u r a i t 

r a p p o r t é 50 % de sa va leu r n o m i n a l e . 

4 1 . M. Bâck e s t ime qu ' i l é ta i t c o n t r a i r e à la loi de 1993 d ' acco rde r à N. 

u n a m é n a g e m e n t de sa d e t t e . N. é ta i t seul r e sponsab le de son lourd 

e n d e t t e m e n t , qu i pa r a i l leurs avai t un c a r a c t è r e p u r e m e n t provisoire vu 

l 'âge du d é b i t e u r . Si sa c r é a n c e n 'avai t pas é t é é t e i n t e , le r e q u é r a n t au ra i t 

pu d a n s q u e l q u e s a n n é e s t e n t e r de se faire r e m b o u r s e r a u p r è s de N. 

42. T o u t en a d m e t t a n t g l o b a l e m e n t q u e l 'ar t ic le 1 du Protocole n" 1 et 

les cons idé ra t ions t o u c h a n t à l ' in té rê t g é n é r a l jus t i f i en t q u e les E t a t s 

c o n t r a c t a n t s j ou i s s en t d ' u n e g r a n d e m a r g e d ' a p p r é c i a t i o n , le r e q u é r a n t 

s 'oppose au t r ans fe r t de p r o p r i é t é d i rec t , d 'un ci toyen à un a u t r e , qui 

i n t e rv i en t lors d 'un a m é n a g e m e n t de la d e t t e . La grave récess ion q u ' a 

connue la F in l ande au d é b u t des a n n é e s 90 ne l ég i t ime pas des t r ans fe r t s 

de p r o p r i é t é d i rec t s c o m m e celui-ci. De plus , la légis lat ion re la t ive à 

l ' a m é n a g e m e n t de la d e t t e n ' a pas é té ab rogée , a lors q u e le pays est sorti 

de la cr ise . L 'oct roi d ' une aide de l 'E ta t sera i t un moyen plus a p p r o p r i é de 

s o u t e n i r les d é b i t e u r s et d 'év i te r de lourdes c o n s é q u e n c e s a u n iveau social. 

Si, c o m m e l 'affirme le G o u v e r n e m e n t , l ' a m é n a g e m e n t de la d e t t e vise à 

a t t é n u e r et p réven i r les p rob l èmes sociaux, l 'Etat devra i t au moins 

r e n o n c e r à ses c réances fiscales à l ' égard des p e r s o n n e s e n d e t t é e s . En 

ve r tu du p lan de r e m b o u r s e m e n t a d o p t é p o u r N., l ' au to r i t é fiscale du 

c o m t é devai t percevoi r plus de 3 000 FIM (505 E U R ) sur une c réance 

d ' une va l eu r c o m p t a b l e de 155 000 F IM (26 069 E U R ) . Ainsi , pa r l 'ext inc

t ion quas i to ta le de sa p r o p r e c r é a n c e , le r e q u é r a n t a dû c o n t r i b u e r indi

r e c t e m e n t à g a r a n t i r le r e m b o u r s e m e n t pa r N . d ' u n e d e t t e fiscale. 

43 . P a r a i l l eurs , M. Bâck a r g u ë que si l ' a m é n a g e m e n t de la d e t t e a 

évité à N . la « d é t r e s s e socia le» , celle-ci n ' a pas é té é p a r g n é e aux 

c réanc ie r s . L ' a t t e i n t e à ses d ro i t s p a t r i m o n i a u x lui a imposé un fa rdeau 

excessif p a r r a p p o r t à la c h a r g e ayant pesé su r N. Il réfute l 'a f f i rmat ion 

du G o u v e r n e m e n t selon laque l le l ' a m é n a g e m e n t de la d e t t e lui a a s su ré le 

r e m b o u r s e m e n t d ' un m o n t a n t s u p é r i e u r à celui qu ' i l pouvai t e spé re r 

o b t e n i r à dé fau t d ' une tel le m e s u r e . En t a n t q u e cau t ion p o u r le prê t 

oct royé à N., il a dû verser une s o m m e c o r r e s p o n d a n t a p p r o x i m a t i v e 

m e n t à son p r o p r e sa la i re a n n u e l . Si pour sa p a r t il a dû r e m b o u r s e r 
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p e n d a n t q u i n z e ans le p rê t qu ' i l avait é té obligé de c o n t r a c t e r pour pouvoir 

couvrir la moi t ié du p rê t accordé à N., p o u r ce d e r n i e r l 'obl igat ion de 

s ' a c q u i t t e r de sa p r o p r e d e t t e - r édu i t e p a r le t r i buna l - a é té r a m e n é e à 

u n e pé r iode de c inq ans s e u l e m e n t . O n avai t p o u r t a n t e s t imé à l ' époque 

qu ' i l r es ta i t à N. t r e n t e et u n e a n n é e s de vie act ive avant la r e t r a i t e . 

2. Le Gouvernement 

44. Le G o u v e r n e m e n t a d m e t q u e les m e s u r e s inc r iminées cons t i t uen t 

u n e a t t e i n t e au droi t du r e q u é r a n t au respec t d e ses b iens ou, à t i t r e 

subs id ia i re , qu 'e l les s 'analysent en une pr iva t ion de p r o p r i é t é a p p e l a n t 

u n e x a m e n sous l 'angle d e la seconde p h r a s e du p r e m i e r p a r a g r a p h e de 

l 'ar t icle 1 du Protocole n" 1. Il e s t ime n é a n m o i n s qu ' i l n 'y a pas eu viola

t ion de c e t t e disposi t ion. 

45 . L ' a m é n a g e m e n t de la d e t t e de N. envers le r e q u é r a n t a é t é accordé 

en ve r tu de la loi de 1993, laque l le loi é t a i t , a u sens de l 'ar t ic le 1 du Pro to

cole n" 1, su f f i samment accessible et préc ise . C e t e x t e avai t pour objet de 

p e r m e t t r e à u n e p e r s o n n e ayan t des p r o b l è m e s d ' a r g e n t d ' a m é l i o r e r sa 

s i tua t ion f inancière , de m a n i è r e à p réven i r les r épe rcuss ions de l ' insol

vabil i té - te ls l 'exclusion sociale, les p r o b l è m e s san i t a i r e s et sociaux et 

l ' expans ion de la zone grise de l ' économie - su r l ' ensemble de la société . 

46. Le g r a n d n o m b r e de cas d ' a m é n a g e m e n t de la d e t t e à l ' époque des 

faits s ' expl ique p a r le c l imat é c o n o m i q u e défavorable des a n n é e s 90 et 

l ' acc ro i s sement de l ' e m p r u n t par les m é n a g e s et les en t r ep r i s e s au cours 

des a n n é e s p r é c é d e n t e s . L ' i m p o r t a n t m a r c h é du crédi t , la con jonc ture 

é c o n o m i q u e posit ive et les perspec t ives g é n é r a l e s de croissance ava ien t 

e n c o u r a g é ce r t a in s m é n a g e s à c o n t r a c t e r des p r ê t s sans g a r a n t i e vér i 

table de pouvoir les r e m b o u r s e r et sans q u e les é t a b l i s s e m e n t s de crédi t 

se soucient su f f i s ammen t de la solvabil i té des e m p r u n t e u r s . La souda ine 

et forte a u g m e n t a t i o n du c h ô m a g e , la r éduc t ion du revenu ne t des 

m é n a g e s , la hausse significative des t a u x d ' i n t é r ê t et la c h u t e du prix de 

ven t e des ma i sons on t abou t i à u n e forte p ress ion sociale et pol i t ique en 

faveur de l ' i n s t au ra t i on d 'un sys tème p e r m e t t a n t de rég le r le p r o b l è m e 

de l ' e n d e t t e m e n t excessif des pa r t i cu l i e r s . La p r éven t i on ou la réso lu t ion 

de ce p r o b l è m e p a r l ' a m é n a g e m e n t de la d e t t e on t r e n d u moins ut i le le 

r ecours - d 'a i l leurs in f ruc tueux - au sys t ème jud i c i a i r e et aux a u t o r i t é s 

d ' exécu t ion . Le besoin d 'a ide sociale s 'en est é g a l e m e n t t rouvé r édu i t . 

47. Pa r a i l leurs , les m e s u r e s d ' a m é n a g e m e n t de la d e t t e sont mises en 

œ u v r e selon u n p lan de r e m b o u r s e m e n t défini pour p lus ieurs a n n é e s et 

c o m p t e t e n u de la solvabili té de facto d u d é b i t e u r . Ainsi , celui-ci a une 

chance de se so r t i r d ' une s i tua t ion d ' e n d e t t e m e n t sans espoi r et peu t 

prévoir son aveni r de façon r a i sonnab le et r éa l i s t e . L ' amé l io r a t i on de 

sa s i tua t ion f inancière p e r m e t é g a l e m e n t d ' a s s u r e r aux c réanc ie r s le 

me i l l eu r r e m b o u r s e m e n t possible , fût-ce au moyen d ' un échéanc ie r plus 
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é ta lé d a n s le t e m p s . Un a r r a n g e m e n t qui g a r a n t i t au d é b i t e u r la 

possibil i té - p r é s e n t e et fu tu re - de conserver un r evenu ser t aussi les 

i n t é r ê t s des c r éanc i e r s . En effet, ceux-ci n ' o b t i e n n e n t g é n é r a l e m e n t 

a u c u n v e r s e m e n t lorsque le d é b i t e u r , à cause de difficultés financières 

qu i lui pa ra i s sen t i n s u r m o n t a b l e s , ne s'efforce pas de r e m b o u r s e r ses 

d e t t e s . Si l 'on t i en t c o m p t e de la capac i t é de r e m b o u r s e m e n t de facto du 

d é b i t e u r , les c r éanc ie r s peuven t e s p é r e r r é c u p é r e r au mo ins u n e pa r t i e 

de la s o m m e qui leur est d u e . G r â c e à l ' appréc ia t ion de la solvabil i té du 

d é b i t e u r , les c r éanc ie r s év i ten t é g a l e m e n t d ' inu t i les et coû teuses m e s u r e s 

de r e c o u v r e m e n t . 

48. La loi de 1993, qui vise à m é n a g e r u n équi l ib re e n t r e les i n t é r ê t s 

des p a r t i e s conce rnées , es t i n d é n i a b l e m e n t lég i t ime car elle relève de 

[ '«uti l i té p u b l i q u e » aux fins de l 'ar t ic le 1 du Protocole n" 1, m ê m e dans 

la m e s u r e où elle peu t i m p l i q u e r un t r ans fe r t de p r o p r i é t é d 'une 

p e r s o n n e à u n e a u t r e . Les légis la t ions su r l ' a m é n a g e m e n t de la d e t t e 

sont d ' a i l l eurs f r équen t e s d a n s d ' a u t r e s E t a t s m e m b r e s du Consei l de 

l 'Europe . 

49. En o u t r e , l ' a t t e in t e aux d ro i t s de p r o p r i é t é d u r e q u é r a n t é tai t 

p r o p o r t i o n n é e au but l ég i t ime poursu iv i . La q u e s t i o n de la p ropor t ion

na l i té de la loi de 1993 avait é té d é b a t t u e l o n g u e m e n t pa r la C o m m i s s i o n 

p a r l e m e n t a i r e p e r m a n e n t e du dro i t cons t i t u t i onne l et la Commis s ion 

p a r l e m e n t a i r e p e r m a n e n t e des ques t ions j u r i d i q u e s . Ces deux o rganes 

ava ien t soul igné la nécess i té de t en i r d û m e n t c o m p t e de la p ro t ec t i on de 

la p r o p r i é t é offerte p a r la C o n s t i t u t i o n de 1919, ce qui signifiait avan t tout 

q u e l 'affaibl issement de la posi t ion des c r éanc i e r s , b ien qu ' i név i t ab l e , ne 

devai t pas condu i r e à des r é s u l t a t s d i sp ropo r t i onnés . Il avai t é té noté 

q u ' u n par t i cu l i e r , m ê m e déc la ré failli, n ' é t a i t pas l ibéré de ses en g ag e 

m e n t s . Les effets de l ' a m é n a g e m e n t de la d e t t e sur la s i t ua t ion des 

c réanc ie r s deva ien t donc s ' appréc ie r au r ega rd de leur possibil i té 

d ' ob ten i r un r e m b o u r s e m e n t g râce aux revenus et biens fu turs du débi

t eu r . E t a n t d o n n é q u e le m o n t a n t d ' u n e d e t t e ne se t rouva i t r é d u i t et que 

le d é b i t e u r n ' é t a i t relevé de son obl igat ion de r e m b o u r s e r q u e lo r squ 'un 

a u t r e a m é n a g e m e n t de la d e t t e é ta i t imposs ib le , pa re i l a r r a n g e m e n t , en 

r éa l i t é , n 'affaiblissait pas la posi t ion des c r éanc i e r s . 

50. S 'agissant de l ' espèce, le G o u v e r n e m e n t soul igne q u e la d e t t e de N. 

s 'élevait au to ta l à 1 391 375 F I M (234012 E U R ) , dont un m o n t a n t de 

113 000 F I M (environ 19000 E U R ) dû au r e q u é r a n t . Lors de l 'é tabl isse

m e n t du p lan de r e m b o u r s e m e n t , il fut e s t imé q u e N. é ta i t capab le de 

ve r se r une s o m m e globale d 'envi ron 420 FIM (71 E U R ) p a r mois . A 

l ' échéance du p lan q u i n q u e n n a l , M. Bâck au ra i t reçu de N. 2 160 FIM 

(363 E U R ) au to ta l . Sans a m é n a g e m e n t de la d e t t e , il est fort p robable 

q u e N . n ' a u r a i t j a m a i s r e m b o u r s é tou t ce qu ' i l devai t au r e q u é r a n t ; ce 

d e r n i e r n ' a u r a i t pas m ê m e pe rçu l ' équiva lent du m o n t a n t fixé d a n s le 

c ad re d e l ' a r r a n g e m e n t . En o u t r e , c o m m e il n ' ex i s te d a n s la p r a t i q u e 
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a u c u n m a r c h é pour les c r éances pe r sonne l l e s envers des p e r s o n n e s 

insolvables, il n 'y a pas de mot i f r a i sonnab le de p e n s e r q u e sans la 

m e s u r e d ' a m é n a g e m e n t le r e q u é r a n t a u r a i t pu vendre sa c r é a n c e pour 

u n e s o m m e s u p é r i e u r e à ce qu ' i l a touché grâce à l ' a m é n a g e m e n t . 

51 . Il convient de faire la d i s t inc t ion e n t r e la va leu r n o m i n a l e et la 

va leu r réel le d ' une c r éance . La seconde d é p e n d p o u r l ' essent ie l des 

perspec t ives de r e c o u v r e m e n t du m o n t a n t en ques t ion , c 'es t -à-di re du 

r i sque effectif lié au crédi t . En l 'espèce, la c r é a n c e du r e q u é r a n t n ' é ta i t 

pas g a r a n t i e . De plus , en t a n t q u e cau t ion , M. Bàck j o u a i t u n rôle pa r t i 

culier en a s s u m a n t spéc i f iquement le r i sque d ' insolvabi l i té du d é b i t e u r . 

B. Appréciation de la Cour 

/. Principes généraux 

52. La C o u r rappe l le q u e l 'ar t icle 1 du Protocole n° 1 c o m p r e n d trois 

règles d i s t i n c t e s : la p r e m i è r e , qui s ' expr ime d a n s la p r e m i è r e p h r a s e du 

p r e m i e r a l inéa et revêt un c a r a c t è r e géné ra l , énonce le p r inc ipe du respec t 

de la p r o p r i é t é ; la d e u x i è m e , f igurant d a n s la seconde p h r a s e du m ê m e 

a l inéa , vise la pr iva t ion de p r o p r i é t é et la s u b o r d o n n e à c e r t a i n e s condi

t ions ; q u a n t à la t ro i s i ème , cons ignée d a n s le second a l inéa , elle r econna î t 

aux E t a t s c o n t r a c t a n t s le pouvoir , e n t r e a u t r e s , de r é g l e m e n t e r l 'usage 

des b iens c o n f o r m é m e n t à l ' in té rê t géné ra l . Il ne s 'agit pas pour a u t a n t 

de règles d é p o u r v u e s de r a p p o r t e n t r e elles. La d e u x i è m e et la t ro i s i ème 

ont t ra i t à des e x e m p l e s pa r t i cu l i e r s d ' a t t e i n t e s au droi t de p r o p r i é t é ; dès 

lors, elles doivent s ' i n t e r p r é t e r à la l umiè r e du pr inc ipe consacré p a r la 

p r e m i è r e . C h a c u n e des d e u x formes d ' i ngé rence définies doit r e spec t e r 

le pr inc ipe de légal i té et viser un bu t l ég i t ime pa r des moyens ra ison

n a b l e m e n t p r o p o r t i o n n é s à celui-ci (Jokela c. Finlande, n" 28856/95 , §§ 44 

et 48, C E D H 2002-IV). 

53 . La not ion cl ' « u t i l i té p u b l i q u e » est a m p l e pa r n a t u r e . En pa r t i 

cul ier , la décis ion d ' a d o p t e r des lois c o n c e r n a n t la p r o p r i é t é impl ique 

d ' o rd ina i r e l ' e x a m e n de q u e s t i o n s pol i t iques , é c o n o m i q u e s et sociales. 

U n t r ans fe r t de p r o p r i é t é d a n s le cad re d ' u n e po l i t ique l ég i t ime - d 'o rd re 

social, é c o n o m i q u e ou a u t r e - peu t r é p o n d r e à l 'ut i l i té pub l ique m ê m e si 

la collectivité d a n s son e n s e m b l e ne se se r t ou ne profi te pas e l l e -même du 

bien don t il s 'agi t . Les a u t o r i t é s na t iona le s se t r ouven t en pr inc ipe mieux 

placées q u e le j u g e i n t e r n a t i o n a l pour d é t e r m i n e r ce qui est d '«u t i l i t é 

p u b l i q u e » . E s t i m a n t n o r m a l q u e le l ég i s la teur dispose d ' une g r a n d e 

l a t i t ude p o u r m e n e r une pol i t ique é c o n o m i q u e et sociale, la C o u r 

respec te la m a n i è r e don t il conçoit les impéra t i f s de 1'«utilité p u b l i q u e » , 

sauf si son j u g e m e n t se révèle m a n i f e s t e m e n t dépou rvu de base ra ison

nable (Ex-roi de Grèce et autres c. Grèce [ G C ] , n" 25701/94, § 87, C E D H 
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2000-XII , ci James et autres c. Royaume-Uni, a r r ê t du 21 février 1986, sér ie A 

n" 98, pp. 31-32, § § 4 5 - 4 6 ) . 

54. En e l l e - m ê m e , l ' exis tence éventue l le de solu t ions de r e c h a n g e 

ne r end pas injustifiée la légis lat ion l i t igieuse. T a n t q u e le l ég is la teur 

d e m e u r e d a n s les l imi tes de sa m a r g e d ' app réc i a t i on , la C o u r n ' a pas à 

dire s'il a choisi la me i l l eu re façon de t r a i t e r le p r o b l è m e ou s'il au ra i t dû 

exe rce r d i f f é r e m m e n t son pouvoir d ' app réc i a t i on (James et autres p r éc i t é , 

p . 35, § 5 1 ) . 

55. U n e m e s u r e d ' i ngé rence d a n s le droi t au respec t des biens doit 

n é a n m o i n s m é n a g e r un j u s t e équi l ibre e n t r e les ex igences de l ' in té rê t 

publ ic ou g é n é r a l de la c o m m u n a u t é et les impéra t i f s de la s auvega rde 

des dro i t s f o n d a m e n t a u x de l ' individu. Le souci d ' a s s u r e r un tel équi l ibre 

se ref lè te d a n s la s t r u c t u r e de l 'ar t icle 1 du Protocole n" 1 tou t en t ie r , qu i 

doit se lire à la l u m i è r e du pr inc ipe consacré pa r la p r e m i è r e p h r a s e . En 

par t i cu l i e r , il doit ex is ter un r appor t r a i sonnab le de p r o p o r t i o n n a l i t é 

en t r e les moyens employés et le bu t visé par tou te m e s u r e qui prive une-

p e r s o n n e de sa p r o p r i é t é ou r é g l e m e n t e l 'usage de celle-ci. Afin de d é t e r 

m i n e r si la m e s u r e l i t ig ieuse respec te le jus te équi l ib re voulu et, n o t a m 

m e n t , si elle ne fait pas pese r sur le r e q u é r a n t u n e c h a r g e d i spropor 

t i onnée , il y a lieu de p r e n d r e en cons idé ra t ion les m o d a l i t é s d ' i n d e m 

nisa t ion p révues p a r la légis la t ion i n t e r n e (Ex-roi de Grèce et autres p r éc i t é , 

§ 8 9 ) . 

56. N o n o b s t a n t le s i lence de l 'ar t icle 1 du Protocole n" 1 en m a t i è r e 

d ' ex igences p r o c é d u r a l e s , les p r o c é d u r e s appl icables en l 'espèce doivent 

aussi offrir à la p e r s o n n e conce rnée une occasion a d é q u a t e d ' expose r sa 

cause aux au to r i t é s c o m p é t e n t e s afin de c o n t e s t e r ef fec t ivement les 

m e s u r e s p o r t a n t a t t e i n t e aux dro i t s g a r a n t i s p a r ce t t e disposi t ion. P o u r 

s ' a ssure r du respect de ce l t e condi t ion , il y a lieu de cons idé re r les 

p r o c é d u r e s appl icables d ' un point de vue g é n é r a l (Jokela, p r éc i t é , § 45) . 

2. Application en l'espèce 

57. Il n 'es t pas con te s t é q u e la c r é a n c e du r e q u é r a n t cons t i tua i t un 

« b i e n » au sens de l 'ar t icle 1 du Protocole n" 1. De m ê m e , il ne p r ê t e pas 

à con t roverse q u e la loi de 1993 a po r t é a t t e i n t e aux d ro i t s p a t r i m o n i a u x 

de l ' in té ressé . La C o u r relève q u e selon le dro i t finlandais la c r éance en 

ques t ion reposa i t sur la possibil i té pour M. Bâck de se r e t o u r n e r con t r e N. 

au mot i f qu ' i l avait r e m b o u r s é une pa r t i e des d e t t e s de celui-ci. Elle 

e s t ime donc q u e la c r éance du r e q u é r a n t r e p r é s e n t a i t un « b i e n » au sens 

de l 'ar t ic le 1 (voir, p a r e x e m p l e , Pressos Compania Naviera S.A. et autres 

c. Belgique, a r r ê t du 20 n o v e m b r e 1995, sér ie A n" 332, p . 2 1 , §§ 30-31). La 

C o u r ne voit pas d a v a n t a g e de ra i sons de s ' éca r t e r de l 'avis des pa r t i e s 

selon lequel l ' appl ica t ion de la loi d e 1993 s 'analyse en u n e a t t e i n t e aux 

droi ts p a t r i m o n i a u x de l ' i n té ressé . 
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58. La C o u r no te q u e l ' a m é n a g e m e n t des d e t t e s de N. en ve r tu de la loi 

de 1993 a p r a t i q u e m e n t é t e in t la c r éance du r e q u é r a n t . Si les faits de la 

cause s ' a p p a r e n t e n t à la fois à u n e pr iva t ion et à u n e r é g l e m e n t a t i o n de la 

p r o p r i é t é , ils ne peuven t a i s é m e n t ê t r e cons idérés c o m m e a p p e l a n t u n 

e x a m e n exclusif sous l 'angle de la d e u x i è m e ou de la t ro i s i ème règ le de 

l 'ar t icle 1 du Protocole n" 1. De plus , les s i t ua t ions visées pa r la seconde 

p h r a s e du p r e m i e r a l inéa de l 'ar t icle 1 ainsi q u e pa r le second a l inéa ne 

sont q u e des exemple s pa r t i cu l i e r s d ' a t t e i n t e s au dro i t au respec t des 

b iens tel qu ' i l est g a r a n t i p a r la règ le g é n é r a l e énoncée d a n s la p r e m i è r e 

p h r a s e du p r e m i e r a l inéa . La C o u r doit donc r e c h e r c h e r si l ' a t t e i n t e 

a l l éguée aux dro i t s p a t r i m o n i a u x du r e q u é r a n t é ta i t c o m p a t i b l e avec la 

règle g é n é r a l e f igurant d a n s ce t t e p r e m i è r e p h r a s e . 

59. C o n c e r n a n t la ques t i on de savoir si l ' a t t e in t e aux d ro i t s pa t r i 

m o n i a u x du r e q u é r a n t peu t ê t r e cons idé rée c o m m e jus t i f iée pa r un 

i n t é r ê t publ ic ou g é n é r a l , la C o u r observe q u ' u n ce r t a in n o m b r e d ' E t a t s 

c o n t r a c t a n t s ont i n s t a u r é un cadre législat if p e r m e t t a n t l ' a m é n a g e m e n t 

des d e t t e s d 'un pa r t i c td i e r sous c e r t a i n e s condi t ions . Elle n 'a a u c u n e ra ison 

d e r évoque r en d o u t e le j u g e m e n t du l ég i s l a t eu r finlandais selon leque l il y 

avait à l ' époque un i n t é r ê t g é n é r a l p r e s s a n t et i m p é r i e u x à d o n n e r a u x 

d é b i t e u r s la possibil i té de soll ici ter l ' a m é n a g e m e n t de leur d e t t e d a n s 

c e r t a i n e s s i tua t ions bien définies. De m ê m e , la C o u r a d m e t qu ' i l y avai t , 

en p r inc ipe , un r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens 

employés et l 'objectif poursuivi . 

60. La C o u r e s t ime , avec le r e q u é r a n t , q u ' u n t rans fe r t de p ropr i é t é 

réal isé à seule fin d 'oct royer u n a v a n t a g e à un par t icu l ie r ne saura i t 

s ' inspirer de 1'«utilité pub l ique» . N é a n m o i n s , selon sa j u r i s p r u d e n c e 

c o n s t a n t e , un t ransfer t obl igatoire de p ropr i é t é d 'un individu à un a u t r e 

peu t , d a n s ce r t a ines c i rcons tances , r e p r é s e n t e r un moyen légi t ime de 

servir l ' in térê t géné ra l . Ainsi , un t ransfer t de p rop r i é t é opé ré d a n s le 

c ad re d 'une pol i t ique légi t ime - d ' o rd re social, économique ou a u t r e - peut 

r é p o n d r e à 1'« ut i l i té pub l ique » m ê m e si la collectivité d a n s son ensemble ne 

se sert ou ne profite pas e l l e -même du bien dont il s 'agit (James et autres 

préc i té , pp. 30-32, §§ 40-45). La législat ion sur l ' a m é n a g e m e n t de la d e t t e 

ser t m a n i f e s t e m e n t des pol i t iques sociale et économique lég i t imes et ne 

cons t i tue pas ipsofacto une a t t e i n t e à l 'ar t icle 1 du Protocole n° 1. 

6 1 . C e p e n d a n t , la C o u r doit é g a l e m e n t s ' a s su re r q u e l ' appl ica t ion de 

la loi de 1993 d a n s l 'affaire pa r t i cu l i è r e don t elle est saisie n ' a pas imposé 

u n e c h a r g e excessive au r e q u é r a n t . 

62. Il est vra i q u ' à l ' époque où M. Bâck a accep té de se p o r t e r cau t ion 

p o u r le p r ê t accordé à N. , il ne pouvai t prévoir la récess ion é c o n o m i q u e et 

l ' adopt ion de la légis lat ion qui al lai t p e r m e t t r e l ' a m é n a g e m e n t de la d e t t e 

de N . A n ' e n pas d o u t e r , ce t t e m e s u r e lui a causé un pré judice i m p o r t a n t 

su r le p lan financier. Toutefo is , il est vrai auss i q u ' e n g a r a n t i s s a n t le p rê t 

accordé à N. , le r e q u é r a n t devai t éva luer le r i sque q u e N . se t rouvâ t dans 
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l ' incapaci té d ' a s s u m e r ses e n g a g e m e n t s . Il devai t é g a l e m e n t env i sager la 

possibi l i té q u e N . fût déc la ré failli, a u q u e l cas sa c r é a n c e envers lui 

pe rd r a i t v r a i s e m b l a b l e m e n t tou te va leur . Q u ' u n e s i t ua t ion de faillite eût 

p ré se rvé la val idi té j u r i d i q u e et l 'exigibi l i té , à un s t ade u l t é r i eu r , de la 

c r éance ne change r ien au fait q u ' e n se p o r t a n t cau t ion M. Bâck a 

accep té un r i sque de p e r t e f inancière . 

63 . La C o u r n ' exc lu t pas q u e l ' ex t inc t ion i r révocable d ' u n e d e t t e 

p rononcée j ud i c i a i r emen t - pa r opposi t ion à l ' é c h e l o n n e m e n t des 

r e m b o u r s e m e n t s sur u n e pé r iode plus longue ou à la faillite du pa r t i 

cul ier conce rne — puisse dans ce r t a ines c i r cons tances reven i r à impose r 

une c h a r g e excessive à u n c réanc ie r . P o u r savoir si le r e q u é r a n t a eu à 

s u p p o r t e r pare i l le c h a r g e , il faut auss i se d e m a n d e r si la p r o c é d u r e suivie 

lui a d o n n é u n e j u s t e possibil i té de dé f end re ses i n t é r ê t s en t a n t q u ' u n 

p a r m i q u e l q u e so ixante-d ix c r éanc i e r s . 

64. A ce propos , la C o u r relève que le t r i buna l de dis t r ic t a e n t e n d u les 

obse rva t ions de M. Back, qu i a donc é té en m e s u r e de p r é s e n t e r son point 

de vue sur la d e m a n d e d ' a m é n a g e m e n t de la d e t t e formée p a r N . et su r le 

p lan de r e m b o u r s e m e n t p roposé . Elle e s t ime que le t r i buna l s 'est livré à 

u n e x a m e n approfondi et a t t e n t i f de l 'affaire et elle ne décèle a u c u n 

é l é m e n t d ' a r b i t r a i r e d a n s les conclusions auxque l l e s il est p a r v e n u . De 

plus , le r e q u é r a n t a pu o b t e n i r un r é e x a m e n comple t de sa cause p a r une 

ju r id ic t ion d ' appe l , en ce qu i conce rne t a n t l 'octroi de l ' a m é n a g e m e n t de 

la d e t t e q u e les moda l i t é s précises du p lan de r e m b o u r s e m e n t a d o p t é . 

Enfin, il a pu soll ici ter l ' au to r i sa t ion de sais ir la C o u r s u p r ê m e . 

65 . La C o u r no te en o u t r e q u e le p lan de r e m b o u r s e m e n t de N . et la 

quas i - ex t inc t ion de la c r éance d u r e q u é r a n t qu i en est r é su l t é e n ' é t a i en t 

pas encore j u r i d i q u e m e n t c o n t r a i g n a n t s lo r sque la p r o c é d u r e jud ic i a i r e 

s 'est achevée , en février 1997. J u s q u ' a u t e r m e de la pé r iode de val idi té du 

plan, soit j u s q u ' a u 1" j u i n 2001 , l ' in té ressé a u r a i t pu t e n t e r d ' en o b t e n i r la 

p ro longa t ion ou d e m a n d e r la ma jo ra t ion des v e r s e m e n t s en sa faveur s'il 

cons idéra i t , pa r e x e m p l e , q u e la capaci té de r e m b o u r s e m e n t de N. s 'é tai t 

s ens ib l emen t acc rue . 

66. C e r t e s , le r e q u é r a n t n 'avai t a u c u n moyen de vérifier l ' exac t i tude 

des in fo rma t ions fournies pa r N. lors de sa d e m a n d e d ' a m é n a g e m e n t de la 

d e t t e puis plus t a rd . C e p e n d a n t , on peut cons idé re r q u e cet é l é m e n t est 

c o m p e n s é pa r le fait que N . é ta i t soumis à l 'obl igat ion de c o m m u n i q u e r 

des i n l o r m a t i o n s s incères sous pe ine de sanc t ions péna les . 

67. Rien n ' ind ique que les jur id ic t ions in te rnes a ient a rb i t ra i re 

m e n t refusé de teni r compte des a r g u m e n t s avancés p a r M. Bâck ou 

q u e l ' a m é n a g e m e n t d e la d e t t e de N. et l ' é tab l i s sement de son p lan de 

r e m b o u r s e m e n t a ien t reposé sur des cons idéra t ions a rb i t r a i r e s ou déra i 

sonnables . Ainsi , la p rocédure prise dans son ensemble a offert a u r e q u é r a n t 

une occasion a d é q u a t e d 'exposer sa cause aux au tor i t é s c o m p é t e n t e s afin 

q u ' u n j u s t e équi l ibre fût m é n a g é e n t r e les i n t é r ê t s concur ren t s e n j e u . 
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68. C o n c e r n a n t l'effet r é t roac t i f de la loi de 1993, la C o u r observe q u e 

ni la C o n v e n t i o n ni ses Protocoles n ' e m p ê c h e n t le l ég i s l a t eu r de s ' ingére r 

d a n s des c o n t r a t s ex i s t an t s (Mellacher et autres c. Autriche, a r r ê t du 

19 d é c e m b r e 1989, sér ie A n" 169, p . 27, § 50) . Elle e s t ime q u ' u n e tel le 

ingé rence nécess i te u n e jus t i f ica t ion spécia le , mais a d m e t q u e d a n s le 

c ad re de la loi de 1993 il exis ta i t des motifs pa r t i cu l i e r s su f f i s amment 

i m p o r t a n t s pour que l 'on j u g e ce t t e condi t ion r e m p l i e . Elle no te que d a n s 

u n e légis la t ion sociale cor rec t r ice , s i n g u l i è r e m e n t d a n s le d o m a i n e de 

l ' a m é n a g e m e n t de la d e t t e , objet de la p r é s e n t e affaire, le l ég i s l a t eu r 

doit pouvoir , pour a t t e i n d r e le bu t visé par la pol i t ique a d o p t é e , p r e n d r e 

des m e s u r e s ayan t u n effet sur l ' exécut ion fu tu re de c o n t r a t s déjà conclus . 

D 'a i l l eurs , d ' a u t r e s E t a t s m e m b r e s du Conse i l de l 'Europe , tel les la 

Norvège et la S u è d e , ont p r o m u l g u é des lois p e r m e t t a n t l ' a m é n a g e m e n t 

de d e t t e s c o n t r a c t é e s avan t l ' en t r ée en v igueu r des t ex t e s en ques t ion . 

69. L ' a m p l e u r de la baisse accusée pa r la va l eu r n o m i n a l e de la 

c r éance l i t igieuse est a s s u r é m e n t sa i s i s san te . C e p e n d a n t , la cha rge q u ' a 

fait pese r l ' a m é n a g e m e n t de la d e t t e de N. s 'est t rouvée r é p a r t i e e n t r e 

divers c r éanc i e r s , pu i sque la va leur n o m i n a l e de la s o m m e due au 

r e q u é r a n t ne r e p r é s e n t a i t que 8,4 % du m o n t a n t to ta l des c réances . D e 

plus , il est évident q u ' a v a n t l ' adopt ion de la loi de 1993 la «va l eu r 

m a r c h a n d e » éven tue l le de la c r é a n c e du r e q u é r a n t - c 'es t -à-di re le 

m o n t a n t pour leque l une p e r s o n n e a u r a i t accep té d ' a c h e t e r ce t i t r e — 

é ta i t déjà bien in fé r ieure à sa va leu r nomina l e . 

70. Eu éga rd é g a l e m e n t au fait q u ' e n t r e 1991 et 1995, a n n é e où son 

insolvabil i té le conduis i t à d e m a n d e r un a m é n a g e m e n t de sa d e t t e , N . 

n 'ava i t e f fec t ivement r ien r e m b o u r s é ho rmis les 2 964 FIM (499 E U R ) 

versés en s e p t e m b r e 1992, la C o u r conclut q u e la c r éance de M. Bàck 

é ta i t déjà fort p r éca i r e avan t l ' a m é n a g e m e n t de la d e t t e , ce p o u r des 

ra isons qu i au r e g a r d de la C o n v e n t i o n ne sont pas i m p u t a b l e s à l 'E ta t . 

D a n s ces condi t ions , la c h a r g e q u e la loi de 1993 a imposée au r e q u é r a n t 

ne sau ra i t passe r p o u r excessive. 

71 . Dès lors, il n 'y a pas eu violat ion de l 'ar t icle 1 du Protocole n" 1. 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

Dit qu ' i l n'y a pas eu violat ion de l 'ar t icle 1 du Protocole n" 1. 

Fai t en ang la i s , puis c o m m u n i q u é pa r écr i t le 20 ju i l l e t 2004, en 

appl ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

F ranço ise ELENS-PASSOS 

Greff ière adjointe 

Nicolas BRATZA 

P ré s iden t 
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SUMMARY1 

Length of enforcement proceedings under the United Nations Convention 
on the Recovery Abroad of Maintenance 

Article 6 § 1 

Reasonable lime - Civil proceedings - Enforcement proceedings - Length of enforcement 
proceedings under the United Nations Convention on the Recovery Abroad of Maintenance -
Applicant not party to proceedings - Victim 

Article 35 § 1 

Exhaustion of domestic remedies - Effective domestic remedy - Length of enforcement proceedings 
under the United Nations Convention on the Recovery Abroad of Maintenance - Existence 
of remedy in respect of length of proceedings — Effectiveness of remedy in respect of length of 
proceedings to which applicant was not party 

* 

The applicant, a Polish national, has a child born out of wedlock. She obtained 
from a Polish court an order against the father, an Italian national living in 
Italy, for payment of maintenance. As he failed to pay, the applicant applied to 
the court for the recovery of maintenance through the Italian Ministry of the 
Interior, by virtue of the United Nations Convention on the Recovery Abroad of 
Maintenance. The court transmitted the applicant's request to the Ministry in 
May 1994. Proceedings for the execution of the Polish court's decision were begun 
in Italy in November 1996 and the decision was declared enforceable in January 
1998. As the father still failed to pay, two further sets of enforcement proceedings 
were instituted in December 2(1(10 and December 2002. The applicant complained 
of the length of the proceedings. 

Held 
Article 6 § 1: (a) Preliminary consideration: Although the decision was given by a 
Polish court, the Italian authorities had undertaken to assume responsibility for 
enforcement by virtue of ratification of the United Nations convention. The 
enforcement proceedings were not subject to any supervision by the Polish au
thorities and the applicant could not secure redress against Poland for any 
unreasonable delay. Italy's jurisdiction was therefore engaged, 
(b) Government's preliminary objection: The procedure in question did not 
concern the dispute between the applicant and the child's father as such but the 

1. This summary by the Registry does not bind the Court. 
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enforcement of a previous decision. The applicant was not a party to the enforce
ment proceedings, since under the United Nations convention the Italian auth
orities were responsible for the recovery of the maintenance. An applicant who 
was not a party to domestic proceedings could in certain circumstances be con
sidered a victim. As the present application fell within the scope of Article 6, it 
remained to be determined whether the applicant should have applied to the 
Italian courts for compensation in respect of the length of the proceedings. Under 
Law no. 89 of 24 March 2001 (the "Pinto Act"), applicants may obtain both a ruling 
as to respect for the reasonable time requirement and just satisfaction. I Iowever, it 
had not been shown that an applicant who was not a party to domestic proceedings, 
albeit concerned by them, could make an effective application under that law. The 
applicant was therefore dispensed from the obligation to make use of the remedy, 
(c) The length of the proceedings did not globally satisfy the reasonable time 
requirement. 
Conclusion: violation (unanimously). 

Article 41: The Court made an award in respect of non-pecuniary damage. 

Case-law cited by the Court 

Obermeier v.Austria, judgment of 28 June 1990, Series A no. 179 
Ferraro v. Italy, judgment of 19 February 1991, Series A no. 197-A 
Selmouni v. France, no. 25803/94, ECHR 1999-V 
L.G.S. S.p.a. v. Italy (no. 2), no. 39487/98, 1 March 2001 
Pellegrini v. Italy, no. 30882/96, ECHR 2001-VIII 
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In t h e c a s e o f K. v. Italy, 
T h e E u r o p e a n C o u r t of H u m a n Rights (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r J . -P. COSTA, President, 
M r L. LOUCAIDES, 
M r C. B l R S A N , 

M r K. JUNGWIERT, 
M r V. BUTKEVYCH, 
Mrs W. THOMASSEN, 
M r V. ZAQSIBEI&KY,judges, 

a n d Mrs S. DOLLE, Section Registrar, 
H a v i n g d e l i b e r a t e d in pr iva te on 23 M a r c h and 29 J u n e 2004, 
Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an appl ica t ion (no. 38805/97) aga ins t the 
I ta l ian Republ ic lodged wi th t he E u r o p e a n C o m m i s s i o n of H u m a n Rights 
(" the C o m m i s s i o n " ) u n d e r fo rmer Art ic le 25 of t he Conven t i on for the 
P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l F r e e d o m s (" the Con
ven t ion" ) by a Polish na t iona l , Ms W.K. (" the app l i can t " ) , on 7 N o v e m b e r 
1996. 

2. T h e I t a l i an G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by 
successive A g e n t s , M r U. L e a n z a and M r I.M. Bragug i i a , and by successive 
co-Agents , respect ively M r V. Espos i to and M r F. Crisaful l i . T h e P res iden t 
of t he C h a m b e r acceded to the app l i can t ' s r eques t not to have her n a m e 
disclosed (Rule 47 § 3 of the Rules of C o u r t ) . 

3. T h e appl ican t a l leged t h a t the l eng th of p roceed ings i n s t i t u t e d in 
I taly p u r s u a n t to a U n i t e d Na t ions convent ion for t he recovery of ma in 
t e n a n c e p a y m e n t s from the f a the r of he r child had been u n r e a s o n a b l e , in 
b r e a c h of Art ic le 6 § 1 of t he Conven t ion . 

4. T h e app l ica t ion was t r a n s m i t t e d to the C o u r t on 1 N o v e m b e r 1998, 
w h e n Protocol No. 11 to the Conven t i on c a m e in to force (Art icle 5 § 2 of 
Protocol No. 11). 

5. T h e app l ica t ion was a l loca ted to the F o u r t h Sect ion of t he C o u r t 
(Rule 52 § 1). 

6. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the compos i t ion of its 
Sect ions (Rule 25 § 1). Th i s case was ass igned to the newly composed 
Second Sect ion (Rule 52 § 1). W i t h i n tha t Sect ion, the C h a m b e r t h a t 
would cons ider t h e case (Art icle 27 § 1 of t h e Conven t ion ) was con
s t i t u t ed as provided in Rule 26 § 1. 
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7. By a decis ion of 25 J u n e 2002, the C h a m b e r dec la red t he appl ica t ion 
admiss ib le . 

8. T h e appl ican t a n d the G o v e r n m e n t each filed obse rva t ions on the 
mer i t s (Rule 59 § 1). 

T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

9. T h e app l i can t , a Polish ci t izen living in Katowice , Po land , a n d M r P., 
an I t a l i an ci t izen living in I taly, a r e t he p a r e n t s of a d a u g h t e r who was 
born ou t of wedlock on 19 N o v e m b e r 1988. T h e l a t t e r was r eg i s t e red wi th 
t he reg i s t ry of b i r th s , d e a t h s a n d m a r r i a g e s as t he child of the app l ican t 
and M r P. Since t he child 's b i r th , M r P. has not a s s u m e d any p a r e n t a l 
du t i e s . 

10. T h e app l ican t i n s t i t u t ed p roceed ings aga ins t M r P. in the Katowice 
Dis t r ic t C o u r t , c l a iming m a i n t e n a n c e for he r minor d a u g h t e r . 

O n 23 J u n e 1993 the Katowice Dis t r ic t C o u r t o r d e r e d the d e f e n d a n t 
in absentia to pay m a i n t e n a n c e in an a m o u n t equiva len t to 350 zlotys 
(PLN) ( a p p r o x i m a t e l y 73 eu ros (EUR)) per m o n t h from 19 N o v e m b e r 
1988, plus s t a t u t o r y i n t e r e s t should he defaul t . Th i s decis ion b e c a m e 
final on 15 J u l y 1993. 

11. H a v i n g received no p a y m e n t s , on 30 May 1994 the appl ican t 
sought to avail herse l f of the U n i t e d N a t i o n s C o n v e n t i o n on the Recovery 
Abroad of M a i n t e n a n c e of 20 J u n e 1956. She appl ied to the Katowice 
Dis t r ic t C o u r t (ac t ing as t he T r a n s m i t t i n g Agency) for the recovery of 
m a i n t e n a n c e t h r o u g h the I t a l i an Min i s t ry of t he In t e r io r (ac t ing as the 
Receiving Agency) , as provided for by t h a t conven t ion . 

In he r r eques t , the appl ican t first a sked for p a y m e n t of t h e s u m d u e of 
P L N 350 per m o n t h plus defaul t i n t e re s t which, by 1 J a n u a r y 1994, c a m e 
to a to ta l of P L N 21,350 ( a p p r o x i m a t e l y E U R 4,495) . T h e appl ican t also 
r e q u e s t e d a n inc rease in m a i n t e n a n c e from P L N 350 pe r m o n t h to 
P L N 650 ( a p p r o x i m a t e l y E U R 137) pe r m o n t h , on the g r o u n d s t h a t she 
had l e a r n t t h a t M r P. was e a r n i n g 3,000 U n i t e d S t a t e s dol la rs pe r m o n t h 
and t h a t t he costs of b r ing ing up the child were cons tan t ly r is ing. Finally, 
she a sked the I t a l i an a u t h o r i t i e s to s t a r t jud ic ia l p roceed ings aga ins t 
M r P. to execu te t he decision of t he Katowice Dis t r ic t C o u r t , a n d to 
recover he r cour t costs if M r P . refused to comply wi th the j u d g m e n t . 

12. O n 30 May 1994 the Katowice Dis t r ic t C o u r t sen t t he app l i can t ' s 
r eques t to t he I t a l i an Min i s t ry of the In t e r io r . 

13. In a l e t t e r sent to the Katowice Dis t r ic t C o u r t on 18 O c t o b e r 1994, 
the Min i s t ry of the In t e r io r conf i rmed t h a t it had received the app l i can t ' s 
r eques t on 7 O c t o b e r 1994 a n d had r e fe r r ed it to the P r e f e c t u r e of T e r n i . 
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It a d d e d tha t , in so far as t he ex i s t ing decision obliged M r P. to pay 
P L N 350 pe r m o n t h , a different a m o u n t could not be c la imed . O n 3 May 
1996 the Min i s t ry of the I n t e r i o r sent a n o t h e r l e t t e r to t he Katowice 
Dis t r ic t C o u r t in forming it t h a t P e r u g i a Dis t r ic t S t a t e C o u n s e l had been 
a p p o i n t e d to in i t ia te p roceed ings for t he execu t ion of the decis ion. 

14. O n 27 D e c e m b e r 1996 P e r u g i a Dis t r ic t S t a t e C o u n s e l in formed 
t h e Min i s t ry of the In t e r io r t h a t he had s t a r t e d these p roceed ings in 
N o v e m b e r 1996. 

15. O n 27 F e b r u a r y 1997 the P e r u g i a C o u r t of Appea l held a h e a r i n g 
a t which it dec ided tha t the p a r t i e s had to m a k e t he i r final submiss ions on 
15 M a y 1997. O n t h a t d a t e t he cour t ad journed the case to 30 O c t o b e r 
1997 a n d reserved j u d g m e n t , which, by law, could not be de l ivered before 
t he expiry of a per iod of e ighty days . O n 21 J a n u a r y 1998 the Pe rug ia 
C o u r t of Appea l dec la red t he Ka towice Dis t r ic t C o u r t decis ion enforce
able in I taly. O n 30 M a r c h 1999 the Min i s t ry of t he In t e r io r invited the 
d e b t o r to comply wi th his obl iga t ions . O n 2 April 1999 the decision of the 
P e r u g i a C o u r t of Appea l b e c a m e final. 

16. O n 2 May 2000 the I t a l i an Min i s t ry of the In t e r io r asked the Polish 
a u t h o r i t i e s for an u p d a t e d ca lcu la t ion of the d eb t , which the Polish 
a u t h o r i t i e s furnished on 27 S e p t e m b e r 2000. 

17. O n 27 N o v e m b e r 2000 the P re fec tu re of T e r n i i n fo rmed the 
Min i s t ry t h a t on 6 J u l y 1999 and 23 O c t o b e r 2000 it had formal ly invited 
t he d e b t o r to pay the a m o u n t s d u e . As he did not do so, P e r u g i a Dist r ic t 
S t a t e C o u n s e l was asked on 18 D e c e m b e r 2000 to s t a r t e n f o r c e m e n t pro
ceed ings . T h e first a t t e m p t a t e n f o r c e m e n t was unsuccessful , as M r P. had 
no possess ions . O n 20 D e c e m b e r 2002 a new set of e n f o r c e m e n t pro
ceed ings - s t a r t e d on 10 J u l y 2002 - led to the se izure of p r o p e r t y and a 
pr ior i ty not ice be ing e n t e r e d in t he land reg is te r . Accord ing to infor
m a t i o n s u b m i t t e d by the G o v e r n m e n t , M r P.'s lawyer m a d e an informal 
r e q u e s t to be allowed to pay the a r r e a r s in i n s t a l m e n t s , bu t did not file a 
formal r eques t with t he cour t s . 

II. RELEVANT I N T E R N A T I O N A L A N D D O M E S T I C LAW 

A. T h e C o n v e n t i o n o n t h e R e c o v e r y A b r o a d o f M a i n t e n a n c e 

18. T h e Conven t i on on the Recovery Abroad of M a i n t e n a n c e was 
a d o p t e d and o p e n e d for s i g n a t u r e on 20 J u n e 1956 by the U n i t e d Na t ions 
Confe rence on M a i n t e n a n c e Ob l iga t i ons . This conference had been 
convened by the Economic and Social Counci l of the U n i t e d N a t i o n s (see 
U n i t e d Na t ions , T r e a t y Ser ies , 1957, pp . 4-11 and 32-47). T h e convent ion 
c a m e in to force on 25 May 1957. I ta ly and Poland rat i f ied it on 2 8 J u l y 1958 
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a n d 21 M a r c h 1968 respect ively. T h e re levant provisions of t he conven t ion 
r ead as follows: 

Article 1 

"1 . The purpose of [the] Convention is to facilitate the recovery of maintenance to 
which a person, hereinafter referred to as claimant, who is in the territory of one of the 
Contracting Parties, claims to be entitled from another person, hereinafter referred to 
as the respondent, who is subject to the jurisdiction of another Contracting Parly. This 
purpose shall be effected through the offices of agencies, which will hereinafter be 
referred to as Transmit t ing and Receiving Agencies. 

2. The remedies provided for in this Convention are in addition to, and not in 
substitution for, any remedies available under municipal or international law." 

Article 2 §§ 1 and 2 

" I . Each Contracting Party shall, at the time when the instrument of ratification or 
accession is deposited, designate one or more judicial or administrative authorities, 
which shall act in its territory as Transmit t ing Agencies. 

2. Each Contracting Party shall, at the time when the instrument of ratification or 
accession is deposited, designate a public or private body, which shall act in its territory 
as Receiving Agency." 

Article 3 § 1 

"Where a claimant is on the territory of one Contracting Party, hereinafter referred 
to as the State of the claimant, and the respondent is subject to the jurisdiction of 
another Contracting Party, hereinafter referred to as the State of the respondent, the 
claimant may make application to a Transmit t ing Agency in the State of the claimant 
for the recovery of maintenance from the respondent." 

Article 4 § 1 

"The Transmit t ing Agency shall transmit the documents to the Receiving Agency of 
the State of the respondent, unless satisfied that the application is not made in good 
faith." 

Article 5 § 1 

"The Transmit t ing Agency shall, at the request of the claimant, transmit, under the 
provision of Article 4, any order, final or provisional, and any other judicial act, obtained 
by the claimant for the payment of maintenance in the competent tribunal of any 
Contracting Party, and, where necessary and possible, the record of the proceedings in 
which such order was made." 

Article 6 

" I . The Receiving Agency shall, subject always to the authority given by the claimant, 
take on behalf of the claimant, all appropriate steps for the recovery of maintenance, 
including the settlement of the claim and, where necessary, the institution and prosecu
tion of an action for maintenance and the execution of any order or other judicial act for 
the payment of maintenance. 
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2. The Receiving Agency shall keep the Transmit t ing Agency currentlv informed. If 
it is unable to act, it shall inform the Transmit t ing Agency of its reason and return the 
documents. 

3. Notwithstanding anything in this Convention, the law applicable in the determina
tion of the questions arising in such action or proceedings shall be the law of the State of 
the respondent, including its private international law." 

B. Law n o . 218 o f 31 May 1995 ( r e f o r m o f t h e I ta l ian s y s t e m o f 
p r i v a t e i n t e r n a t i o n a l law) 

19. Sect ion 64 of Law no. 218 of 1995 ind ica tes t he cases in which a 
j u d g m e n t de l ivered by a foreign cour t will be recognised in I ta lv wi thou t 
r ecour se to a specific p r o c e d u r e . Sect ion 67 con ta ins provisions on the 
execu t ion of j u d g m e n t s and decis ions following the vo lun t a ry a s s u m p t i o n 
of ju r i sd ic t ion a n d in cases of refusal to comply. 

C. Law n o . 8 9 o f 2 4 M a r c h 2 0 0 1 ( the " P i n t o Act") ( p r o v i s i o n for 
j u s t s a t i s f a c t i o n o n f a i l u r e to c o m p l y w i t h t h e " r e a s o n a b l e 
t i m e " r e q u i r e m e n t ) 

20. This Act, which c a m e in to force on 18 Apri l 2001 , comple t e s 
Art ic le 1 11 of t he I t a l i an C o n s t i t u t i o n , which provides t h a t t he r ight to 
have p roceed ings c o n d u c t e d wi th in a r ea sonab le t i m e shall be g u a r a n 
teed by legis lat ion. T h e new Act enab le s a c la im for c o m p e n s a t i o n to be 
m a d e in the C o u r t of Appea l , which will apply t he case- law of t he Euro
p e a n C o u r t of H u m a n Righ t s , by anyone who has sus t a ined p e c u n i a r y or 
non-pecun ia ry d a m a g e as a resul t of the i n o r d i n a t e l eng th of p roceed ings . 

Section 2 
(Entitlement to just satisfaction) 

" 1 . Anyone sustaining pecuniary or non-pecuniary damage as a result of a violation 
of the Convention for the Protection of Human Rights and Fundamental Freedoms, 
ratified by Law no. 848 of 4 August 1955, on account of a failure to comply with the 
'reasonable t ime' requirement in Article 6 § 1 of the Convention, shall be entitled to 
just satisfaction. 

2. In determining whether there has been a violation, the court shall have regard to 
the complexity of the case and, in the light thereof, the conduct of the parties and of 
the judge deciding procedural issues, and also the conduct of any authority required to 
participate in or contribute to the resolution of the case. 

3. The court shall assess the quantum of damage in accordance with Article 2056 of 
the Civil Code and shall apply the following rules: 

(a) only damage attr ibutable to the period beyond the reasonable time referred to in 
subsection 1 may be taken into account; 
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(b) in addition to the payment of a sum of money, reparation for non-pecuniary 
damage shall be made by giving suitable publicity to the finding of a violation." 

Section 3 
(Procedure) 

" 1 . Claims for just satisfaction shall be lodged with the court of appeal in which the 
judge sits who has jurisdiction under Article 11 of the Code of Criminal Procedure to try 
cases concerning members of the judiciary sitting in the district where the case in which 
the violation is alleged to have occurred was decided or discontinued at the merits stage 
or is pending. 

2. The claim shall be made on an application lodged with the registry of the court of 
appeal by a lawyer holding a special authority containing all the information prescribed 
by Article 125 of the Code of Civil Procedure. 

3. The application shall be made against the Minister of Justice where the alleged 
violation has taken place in proceedings in the ordinary courts, the Minister of Defence 
where it has taken place in proceedings before the military courts and the Finance 
Minister where it has taken place in proceedings before the tax commissioners. In all 
other cases, the application shall be made against the Prime Minister. 

1. The court of appeal shall hear the application in accordance with Articles 737 et 
seq. of the Code of Civil Procedure. The application and the order setting the case down 
for hearing before the relevant chamber shall be served by the applicant on the 
defendant authority at its elected domicile at the offices of State Counsel [Avvocalura 
dello Slato] at least fifteen days prior to the date оПЬе hearing before the Chamber . 

5. 'Flic parties may apply to the court for an order for production of all or part of the 
procedural and other documents from the proceedings in which the violation referred 
to in section 2 is alleged to have occurred and they and their lawyers shall be entitled 
to be heard by the court in private if they at tend the hearing. The parties may lodge 
memorials and documents up until five days before the date set for the hearing or until 
expiry of the time allowed by the court of appeal for that purpose on application by the 
parlies. 

6. The court shall deliver a decision within four months after the application is 
lodged. An appeal shall lie to the Court of Cassation. The decision shall be enforceable 
immediately. 

7. To the extent that resources permit, payment of compensation to those entitled 
shall commence on 1 January 2002." 

Section 4 
(Time-limits and procedures for lodging applications) 

"A claim for just satisfaction may be lodged while the proceedings in respect of which 
a violation is alleged to have occurred are pending or within six months from the date 
when the decision ending the proceedings becomes final. Claims lodged after that dale 
shall be time-barred." 
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Section 5 
(Communications) 

"If the court decides to grant an application, its decision shall be communicated bv 
the registry to the parties, to State Counsel at the Audit Court to enable him to start 
an investigation into liability, and to the authorities responsible for deciding whether 
to institute disciplinary proceedings against the civil servants concerned by the pro-
eeedings." 

Section 6 
(Transitional provisions) 

" 1 . Within six months [extended to twelve by Law no. 432 of 2001] after the entry 
into force of this Act, anyone who has lodged an application with the Court of Human 
Rights in due time complaining of a violation of the 'reasonable t ime' requirement 
contained in Article 6 § 1 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms, ratified by Law no. 848 of 4 August 1955, shall be entitled to 
lodge a claim under section 3 hereof provided that the application has not by then been 
declared admissible by the European Court. In such cases, the application to the court of 
appeal must state when the application to the said European Court was made. 

2. The registry of the relevant court shall inform the Minister for Foreign Affairs 
without delay of any claim lodged in accordance with section 3 and within the period 
laid down in subsection 1 of this section." 

T H E L A W 

L PRELIMINARY O B S E R V A T I O N 

2 1 . T h e C o u r t no tes t h a t t h e app l i can t m a i n t a i n e d t h a t t he l eng th of 
the p roceed ings conce rned had exceeded a " r ea sonab le t i m e " a n d t h a t the 
r e s p o n d e n t S t a t e was in b r e a c h of Art ic le 6 § 1 of the Conven t ion . 

It observes in this connec t ion tha t t he G o v e r n m e n t have not con t ended 
a t any s t age of t he C o n v e n t i o n p roceed ings t h a t the app l i can t was not 
wi th in the " ju r i sd ic t ion" of I ta ly wi th in t h e m e a n i n g of Ar t ic le 1 of the 
Conven t i on a n d t h a t t he appl ica t ion was the re fo re i ncompa t ib l e ratione 
personae wi th the provisions of t he Conven t ion . 

Even though this a r g u m e n t has not been raised, the C o u r t considers tha t 
it is a p p r o p r i a t e to deal wi th t he m a t t e r ex officio, having r ega rd to its 
re levance to the c i r cums tances of the case . For the C o u r t , a l t h o u g h the 
m a i n t e n a n c e decision in the appl ican t ' s favour was h a n d e d down by a 
Polish cour t , it m u s t be no ted t h a t the I ta l ian au tho r i t i e s , by v i r tue of their 
rat if icat ion of the U n i t e d Na t ions Conven t ion on the Recovery Abroad of 
M a i n t e n a n c e (see p a r a g r a p h 18 above and in pa r t i cu l a r Art icle 6 of t ha t 
i n s t r u m e n t ) unde r took to a s s u m e responsibi l i ty for the en fo rcemen t of the 
decision. In the pe r fo rmance of t ha t obl igat ion, they were ac t ing in an 
a u t o n o m o u s m a n n e r (see, mutatis mutandis, Pellegrini v. Italy, no. 30882/96, 
§ 40, E C H R 200UVHI) . It fu r the r observes in this connec t ion t h a t the 
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en fo rcemen t proceedings were not subject to any supervis ion by the Polish 
au tho r i t i e s and t h a t the appl icant could not secure redress from the l a t t e r 
S t a t e in t he event of u n r e a s o n a b l e delay in the en fo rcement of the decision. 

In shor t , I taly 's ju r i sd ic t ion is engaged u n d e r the C o n v e n t i o n in respec t 
of the app l i can t ' s compla in t . 

I I . T H E G O V E R N M E N T ' S P R E L I M I N A R Y O B J E C T I O N S 

A. T h e p r e - a d m i s s i b i l i t y o b j e c t i o n s 

22. T h e G o v e r n m e n t r e p e a t e d the a r g u m e n t they had pu t forward a t 
t he admiss ibi l i ty s t age t h a t t he appl ica t ion should be re jec ted for fai lure 
to e x h a u s t d o m e s t i c r e m e d i e s as r e q u i r e d by Art ic le 35 § 1 of the 
C o n v e n t i o n , which s t a t e s : 

"The Court may only deal with the mat ter alter all domestic remedies have been 
exhausted, according to the generally recognised rules of international law, and within 
a period of six months from the date on which the final decision was taken." 

23 . T h e G o v e r n m e n t no ted t h a t the admiss ib i l i ty decis ion s e e m e d to 
rely on con t rad ic to ry a r g u m e n t s , as the C o u r t had dec ided tha t Art ic le 6 
of the Conven t ion was appl icable to the case while the app l ican t had not 
appl ied to t he cour t of appea l in accordance wi th the P in to Act . 

T h e G o v e r n m e n t s t ressed t h a t , if Art ic le 6 was appl icab le , t h e appl i 
can t should have lodged a c la im u n d e r the P in to Act , as , u n d e r I ta l ian 
law, a n y t h i n g t h a t fell wi th in the scope of Art ic le 6 (with r e g a r d to t he 
excessive l eng th of p roceed ings) "[fell] also a n d a u t o m a t i c a l l y " wi th in 
t h e scope of t h a t Act . If the P in to Act was not appl icab le to t he p ro 
ceed ings , Art ic le 6 would not apply to the p r e s e n t case and , consequen t ly , 
t he app l ica t ion would be inadmiss ib le raiione maleriae. In conclus ion, the 
G o v e r n m e n t r e q u e s t e d t h a t t h e app l ica t ion be dec la red inadmiss ib le as 
be ing incompa t ib l e raiione maleriae or d i smissed for non -exhaus t i on of 
d o m e s t i c r e m e d i e s . 

24. T h e app l i can t did not c o m m e n t on this poin t . 
25. T h e C o u r t no tes t h a t t he re levan t pr inciples conce rn ing e x h a u s 

t ion of d o m e s t i c r e m e d i e s were set out in, inter alia, its j u d g m e n t of 
28 J u l y 1999 in Selmouni v. France (no. 25803/94, §§ 74-77, E C H R 1999-V). 
T h e pu rpose of Art ic le 35 § 1 of t he C o n v e n t i o n is to afford C o n t r a c t i n g 
S t a t e s an o p p o r t u n i t y to p reven t or pu t r ight the violat ions a l leged aga ins t 
t h e m before those a l l ega t ions a r e s u b m i t t e d to the C o n v e n t i o n ins t i tu
t ions . However , the only r e m e d i e s to be e x h a u s t e d a re those which a re 
effective. It is i n c u m b e n t on t he G o v e r n m e n t c l a iming non -exhaus t i on to 
satisfy the C o u r t t h a t t he r e m e d y was a n effective one , avai lable in theory 
a n d in p rac t i ce at t he re levan t t i m e . 
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26. As r e g a r d s the app l ica t ion of Art ic le 35 § 1 of t he C o n v e n t i o n to the 
facts of the p re sen t case , t he C o u r t no tes t h a t , a t t h e ou t se t , t h e r e was 
a d i spu te b e t w e e n t h e app l i can t and M r P. over t he p a y m e n t of ma in 
t e n a n c e . However , t he p r o c e d u r e in ques t ion did not conce rn t h a t dis
p u t e , bu t t he e n f o r c e m e n t of a previous decision. Moreove r , t he app l ican t 
was not a pa r ty to t h e e n f o r c e m e n t p roceed ings in t he I t a l i an cour t as , 
u n d e r the C o n v e n t i o n on the Recovery Abroad of M a i n t e n a n c e , the 
I ta l ian a u t h o r i t i e s w e r e respons ib le for t he recovery of t he m a i n t e n a n c e . 

T h e C o u r t has previously recognised tha t an app l ican t who is not a 
pa r ty to d o m e s t i c p roceed ings may, in ce r t a in c i r c u m s t a n c e s , be con
s idered a "v ic t im" (Article 34 of the Conven t ion ) provided t h a t he or she 
is conce rned by the decis ion (see L.G.S. S.p.a. v. Italy (no. 2), no. 39487/98, 
§§ 13-14, 1 M a r c h 2001) . 

As t he p r e s e n t app l ica t ion falls wi th in the scope of Art ic le 6, it r e m a i n s 
to be d e t e r m i n e d w h e t h e r t he app l ican t should have appl ied to t he cour t 
of appea l for j u s t sa t isfact ion. 

27. T h e C o u r t observes tha t the t e r m s of sect ion 2 of t he P in to Act a re 
sufficiently b road to d e m o n s t r a t e t he ex is tence of a r e m e d y in t he civil 
cour t s for the u n d u e l e n g t h of p roceed ings . By avai l ing t hemse lves of this 
r e m e d y , app l i can t s m a y ob t a in a ru l ing as to t he compat ib i l i ty of t he pro
ceedings in issue wi th t h e r easonab le t i m e r e q u i r e m e n t of Ar t ic le 6 § 1 of 
t he Conven t i on and , if a p p r o p r i a t e , c laim j u s t sa t isfact ion. 

28. However , in t he C o u r t ' s opinion, the G o v e r n m e n t have not shown 
tha t a n app l i can t who is no t a p a r t y to t he d o m e s t i c p roceed ings , albeit 
conce rned by t h e m , could effectively apply to t he cour t of appea l . More 
over, it would a p p e a r t h a t it is main ly for t he Receiving Agency, wi th in the 
m e a n i n g of the a f o r e m e n t i o n e d U n i t e d Na t ions conven t ion , to enforce the 
special p r o c e d u r e in t he i n t e r e s t s of t he app l i can t . T h e C o u r t concludes , 
the re fo re , t h a t t h e app l i can t was e x e m p t e d from the obl igat ion to m a k e 
use of the r e m e d y sugges t ed by the G o v e r n m e n t . 

29. T h e C o u r t t he re fo re d ismisses the G o v e r n m e n t ' s p r e l i m i n a r y ob
jec t ion . 

B. T h e n e w o b j e c t i o n 

30. In the i r observa t ions on t he m e r i t s of t he case , t he G o v e r n m e n t 
s u b m i t t e d t h a t , desp i t e prev ious case-law to t he con t ra ry , Art ic le 6 of the 
Conven t i on did not apply to en fo rcemen t p roceed ings . 

31 . T h e C o u r t would point out t ha t , accord ing to Ru le 55 of t he Rules 
of C o u r t , any p lea of inadmiss ib i l i ty m u s t be ra i sed by the r e sponden t 
G o v e r n m e n t in the i r obse rva t ions on the admiss ib i l i ty of t he appl ica t ion . 
In the p r e s e n t case , not only did the G o v e r n m e n t not ra i se this m a t t e r a t 
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t h e admiss ib i l i ty s t age , t hey also conceded t h a t Art ic le 6 appl ies to the 
app l ica t ion . C o n s e q u e n t l y , they a r e e s topped from ra is ing this object ion 
a t t he p r e s e n t s t age of t he p roceed ings and the i r object ion m u s t be dis
missed . 

III. ALLEGED V I O L A T I O N O F A R T I C L E 6 O F T H E C O N V E N T I O N 

32. T h e app l ican t m a i n t a i n e d t h a t t he l eng th of t he p roceed ings 
conce rned had exceeded a " r ea sonab l e t i m e " , in b r e a c h of Art ic le 6 § 1 of 
the C o n v e n t i o n , t he r e l evan t p a r t of which provides : 

"In the determination of his civil rights and obligations everyone is entitled to a ... 
hearing within a reasonable time by [a] ... t r ibunal . . ." 

33 . T h e G o v e r n m e n t refu ted t h a t a l lega t ion . 
34. T h e pa r t i e s discussed var ious c r i t e r i a which the C o u r t has appl ied 

in such cases , such as t h e exact pe r iod to be t a k e n in to cons ide ra t ion , the 
d e g r e e of complex i ty of t he case a n d the p a r t i e s ' conduc t . T h e C o u r t 
no tes , however , t h a t its case- law is based on the f u n d a m e n t a l pr inciple 
t h a t t he r e a s o n a b l e n e s s of t he l eng th of p roceed ings is to be d e t e r m i n e d 
by re fe rence to t he p a r t i c u l a r c i r c u m s t a n c e s of t he case . In this in s t ance , 
those c i r c u m s t a n c e s call for a global a s s e s s m e n t . T h e Cour t does not d e e m 
it necessa ry to cons ider t he q u e s t i o n in such de ta i l (see, a m o n g o t h e r 
a u t h o r i t i e s , Obermeier v. Austria, j u d g m e n t of 28 J u n e 1990, Ser ies A 
no. 179, pp. 23-24, § 72, and Ferraro v. Italy, j u d g m e n t of 19 F e b r u a r y 
1991, Ser ies A no. 197-A, pp. 9-10, § 17). 

35. T h e C o u r t no tes t h a t t he p roceed ings s t a r t e d on 7 O c t o b e r 1994, 
w h e n the I t a l i an Min i s t ry of the I n t e r i o r received the app l i can t ' s r eques t 
t r a n s m i t t e d by the Katowice Dis t r ic t C o u r t ( tha t be ing the First com
pulsory s t ep for b r ing ing the case before t he I t a l i an c o u r t ) . 

T h e p roceed ings before t he I t a l i a n cour t s t a r t e d before 27 D e c e m b e r 
1996 a n d the decis ion of t he P e r u g i a C o u r t of Appea l b e c a m e final on 
2 Apri l 1999 (see p a r a g r a p h 15 above) . 

O n 18 D e c e m b e r 2000 P e r u g i a Dis t r ic t S t a t e Counse l was asked to 
c o m m e n c e e n f o r c e m e n t p roceed ings . A first a t t e m p t a t e n f o r c e m e n t was 
unsuccessful (see p a r a g r a p h 17 above) . 

A new set of p roceed ings s t a r t e d on 10 J u l y 2002 (see p a r a g r a p h 17 
above) . 

T h e C o u r t finds tha t I taly c a n n o t be held respons ib le for the fact t h a t it 
b e c a m e necessa ry to i n s t i t u t e th is new set of p roceed ings . 

T h e per iod to be t a k e n in to cons ide ra t ion has t hus l a s ted at least e ight 
a n d a half yea r s . 

36. T h e C o u r t cons iders t h a t the subject m a t t e r of t he case involved 
some d e g r e e of complexi ty . However , it no tes , for ins tance , t h a t t he I ta l ian 
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au tho r i t i e s wa i ted unt i l N o v e m b e r 1996 before s t a r t i n g p roceed ings in the 
Pe rug i a C o u r t of Appea l , a n d from 2 Apri l 1999 to D e c e m b e r 2000 before 
s t a r t i n g fresh en fo rcemen t proceedings . 

37. H a v i n g e x a m i n e d the facts of the case in the l ight of t he p a r t i e s ' 
submiss ions , and having r e g a r d to its case-law, t he C o u r t cons iders tha t 
t he l e n g t h of the p roceed ings compla ined of did not globally satisfy the 
" r ea sonab le t i m e " r e q u i r e m e n t . 

38. T h e r e has accordingly been a violat ion of Art ic le 6 § 1 of the 
Conven t ion . 

IV. A P P L I C A T I O N O F A R T I C L E 41 O F T H E C O N V E N T I O N 

39. Art ic le 41 of t h e Conven t i on provides : 

"If the Court finds that there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

40. By a l e t t e r of 17 O c t o b e r 2002, the app l ican t r e f e r r ed to the delay-
in execu t ing t he j u d g m e n t of the Katowice Dis t r ic t C o u r t . She s u b m i t t e d 
t h a t j u s t sa t is fact ion should be paid by the I t a l i an G o v e r n m e n t as a 
consequence . 

4 1 . T h e G o v e r n m e n t cons ide red tha t no award should be m a d e but 
s u b m i t t e d tha t , if t he C o u r t were to decide o the rwise , t he a m o u n t should 
be fixed solely on the basis of t he violat ion of Art ic le 6 § 1 which h a d been 
found. 

42. T h e C o u r t considers tha t the appl icant suffered some non-pecunia ry 
d a m a g e on account of the p r o t r a c t e d l eng th of t he proceedings in he r case 
for which the finding of a violat ion does not afford sufficient compensa t ion . 
In the c i r c u m s t a n c e s of t he in s t an t case and m a k i n g its a s s e s s m e n t on a n 
equ i t ab le basis, t he C o u r t awards the appl icant 12,000 euros , p lus any tax 
tha t m a y b e cha rgeab le . 

B. D e f a u l t i n t e r e s t 

43 . T h e C o u r t cons iders it a p p r o p r i a t e t h a t t he defaul t i n t e r e s t should 
be based on the m a r g i n a l l end ing r a t e of the E u r o p e a n C e n t r a l Bank , to 
which should be a d d e d t h r e e p e r c e n t a g e poin ts . 
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F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Dismisses t he G o v e r n m e n t ' s p r e l im ina ry object ions; 

2. Holds t ha t t h e r e has been a viola t ion of Art ic le 6 § 1 of the Conven t ion ; 

3. Holds 

(a) t h a t t he r e s p o n d e n t S t a t e is to pay the app l i can t , w i th in t h r e e 
m o n t h s from the d a t e on which the j u d g m e n t becomes Final accord ing 
to Ar t ic le 44 § 2 of t he C o n v e n t i o n , E U R 12,000 ( twelve t h o u s a n d euros) 
in respec t of non -pecun ia ry d a m a g e , p lus any tax t h a t m a y be 
cha rgeab l e ; 
(b) t h a t from the expiry of t he above -men t ioned t h r e e m o n t h s un t i l 
s e t t l e m e n t s imple in t e re s t shall be payable on the above a m o u n t al a 
r a t e equa l to t he m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l Bank 
d u r i n g the defaul t per iod plus t h r e e p e r c e n t a g e po in t s . 

D o n e in Engl ish , and notified in w r i t i n g on 20 Ju ly 2004, p u r s u a n t to 
Ru le 77 §§ 2 and 3 of t h e Rules of C o u r t . 

S. DOLLÉ 
R e g i s t r a r 

J . -P . COSTA 

P re s iden t 
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SOMMAIRE1 

Durée de la procédure d'exécution engagée sur la base de la Convention des 
Nations unies sur le recouvrement des aliments à l'étranger 

Article 6 § 1 

Durée raisonnable - Procédure civile - Procédure d'exécution - Durée de la procédure d'exécution 
engagée sur la base de la Convention des Nations unies sur le recouvrement des aliments à 
l'étranger - Requérante qui n 'est pas partie à la procédure - Victime 

Article 35 § 1 

Epuisement des voies de recours internes - Recours interne effectif - Durée de la procédure 
d'exécution engagée sur la base de la Convention des Nations unies sur le recouvrement des 
aliments à l'étranger - Existence d'un recours en matière de durée d'une procédure - Effectivité 
d'un recours en matière de durée d'une procédure à laquelle la requérante n'était pas partie 

* 
* * 

La requérante, ressortissante polonaise, a un enfant né hors mariage. Elle obtint 
d'un tribunal polonais une décision condamnant le père, Italien résidant en Italie, 
à verser des aliments. Celui-ci ne s'étant pas exécuté, la requérante demanda au 
tribunal, en vertu de la Convention des Nations unies sur le recouvrement des 
aliments à l 'étranger, d'intervenir auprès du ministère italien de l'Intérieur en 
vue du recouvrement des sommes dues au titre de la pension alimentaire. Le 
tribunal communiqua la demande au ministère en mai 1994. La procédure d'exé
cution de la décision du tribunal polonais fut entamée en Italie en novembre 1996 
et la décision déclarée exécutoire dans ce pays en janvier 1998. Le père ne réglant 
toujours pas ses dettes, deux autres procédures d'exécution furent engagées en 
décembre 2000 et décembre 2002. La requérante se plaint de la durée de la procé
dure. 

Article 6 § 1 : a) Observation préliminaire - Même si c'est un tribunal polonais qui 
a rendu la décision dont il est question, les autorités italiennes, puisqu'elles ont 
ratifié la Convention des Nations unies, étaient tenues de faire exécuter la déci
sion polonaise. La procédure d'exécution en cause n'était soumise à aucun contrôle 
des autorités de la Pologne et la requérante ne pouvait obtenir réparation de la 
part de cet Etat en cas de retard excessif dans l'exécution de la décision. La 
juridiction de l'Italie entre donc enjeu. 

I. Rédigé par le greffe, il ne lie pas la Cour. 
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b) Exception préliminaire du Gouvernement - La procédure dont il est question ici 
ne concernait pas le différend entre le père de l'enfant et la requérante en tant que 
tel, mais l'exécution d'une décision antérieure. D'ailleurs, la requérante n'était 
pas partie à la procédure d'exécution puisque, en vertu de la Convention des 
Nations unies, les autorités italiennes étaient responsables du recouvrement. Un 
requérant qui n'est pas partie à une procédure interne peut dans certains cas être 
considéré comme victime. Etant donné que la présente requête relève du champ 
d'application de l'article 6, il faut déterminer si la requérante aurait dû s'adresser 
aux juridictions italiennes afin d'obtenir réparation pour la durée excessive de la 
procédure. En vertu de la loi n" 89 du 24 mars 2001 («la loi Pinto»), les deman
deurs peuvent obtenir une décision sur la compatibilité de la procédure en cause 
avec le principe du délai raisonnable et réclamer une satisfaction équitable. Cela 
dit, le Gouvernement n'a pas démontré qu'un demandeur qui n'est pas partie à 
la procédure interne, mais qui est néanmoins concerné par celle-ci, peut effec
tivement saisir la juridiction concernée sur la base de cette loi. La Cour conclut 
dès lors que la requérante n'était pas tenue d'épuiser le recours mentionné par le 
Gouvernement. 

c) La durée de la procédure incriminée prise dans son ensemble n'a pas respecté la 
règle du délai raisonnable. 
Conclusion : violation (unanimité). 

Article 41 : la Cour alloue une somme pour dommage moral. 

Jurisprudence citée par la Cour 
Obermeier c. Autriche, arrêt du 28 juin 1990, série A n" 179 
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Selmouni c. France, n" 25803/94, CEDH 1999-V 
L.G.S. S.p.a. c. Italie (n" 2), n" 39487/98, 1" mars 2001 
Pellegrini c. Italie, n" 30882/96, CEDH 2001-YIII 



ARRÊT K. r . ITALI]', 3 0 9 

En l'affaire K. c. Italie, 
La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M . J . - P . COSTA,président, 

L. LOLCAIDES, 

C . BÎRSAN, 

K.JUNGWIERT, 

V. BUTKEVYCH, 

M""' W . THOMASSEN, 

M . V. ZAGKEBELSKY,juges, 

et de M""' S. DOLLÉ, greffière de section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 23 m a r s et 29 j u i n 

2004, 

R e n d l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouve u n e r e q u ê t e (n" 38805/97) d i r igée 

con t re la R é p u b l i q u e i t a l i enne et don t u n e r e s so r t i s san te polonaise , 

M""' W . K . («la r e q u é r a n t e » ) , avai t saisi la C o m m i s s i o n e u r o p é e n n e des 

Dro i t s de l ' H o m m e («la C o m m i s s i o n » ) le 7 n o v e m b r e 1996 en ver tu 

de l ' anc ien ar t ic le 25 de la C o n v e n t i o n de s a u v e g a r d e des Dro i t s de 

l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le g o u v e r n e m e n t i ta l ien (« le G o u v e r n e m e n t ») a é té r e p r é s e n t é par 

ses a g e n t s successifs, M. U. L e a n z a et M. I .M. Bragugl ia , et pa r ses 

coagen t s successifs , M. V. Esposi to et M. F. Crisaful l i . Le p ré s iden t de la 

c h a m b r e a accédé à la d e m a n d e de non-d ivulga t ion de son iden t i t é 

fo rmulée pa r la r e q u é r a n t e (ar t ic le 47 § 3 du r è g l e m e n t ) . 

3. La r e q u é r a n t e a l léguai t que la d u r é e de la p r o c é d u r e qu 'e l le avait 

e n g a g é e en I tal ie en appl ica t ion d ' une conven t ion des Na t ions unies et qui 

visait au r e c o u v r e m e n t d ' a l i m e n t s dus p a r le pè re de son enfan t , avai t été 

excessive, ce qu i a u r a i t e m p o r t é violat ion de l 'ar t icle 6 § 1 de la Conven

tion. 

4. La r e q u ê t e a é té t r a n s m i s e à la C o u r le 1" n o v e m b r e 1998, d a t e 

d ' e n t r é e en v igueur du Protocole n" 11 à la Conven t i on (ar t ic le 5 § 2 

dud i l P ro toco le ) . 

5. La r e q u ê t e a i n i t i a l emen t é té a t t r i b u é e à la q u a t r i è m e sect ion de la 

C o u r (ar t ic le 52 § 1 du r è g l e m e n t ) . 

6. Le 1 e r novembre 2001 , la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . La p r é s e n t e r e q u ê t e est ainsi échue 

à la d e u x i è m e sect ion telle que r e m a n i é e (ar t ic le 52 § 1 du r è g l e m e n t ) . Au 

sein de celle-ci a a lors é té cons t i t uée , c o n f o r m é m e n t à l 'ar t icle 26 § 1 du 
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r è g l e m e n t , la c h a m b r e c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la 

C o n v e n t i o n ) . 

7. Pa r une décis ion du 25 j u i n 2002, la c h a m b r e a déc la ré la r e q u ê t e 

recevable . 

8. T a n t la r e q u é r a n t e q u e le G o u v e r n e m e n t ont déposé des 

observa t ions écr i t es sur le fond de l 'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

9. La r e q u é r a n t e , u n e r e s so r t i s s an t e polonaise r é s idan t à Katowice , 

en Po logne , et M. P., un ressor t i s san t i ta l ien r é s i d a n t en I ta l ie , sont les 

p a r e n t s d ' u n e fille née hors m a r i a g e le 19 n o v e m b r e 1988, et inscr i ts 

c o m m e tels sur le r eg i s t r e d ' é t a t civil. M. P. n ' a r empl i a u c u n e obl igat ion 

p a r e n t a l e . 

10. La r e q u é r a n t e e n g a g e a une p r o c é d u r e con t r e M. P. devan t le 

t r i buna l de d is t r ic t de Katowice . Elle d e m a n d a i t le v e r s e m e n t d ' a l i m e n t s 

pour sa fille m i n e u r e . 

Le 23 j u i n 1993, le t r i buna l de dis t r ic t c o n d a m n a p a r défau t le 

d é f e n d e u r à verser 350 zlotys (PLN) ( l ' équ iva len t de 73 euros ( E U R ) ) 

d ' a l i m e n t s pa r mois à c o m p t e r du 19 n o v e m b r e 1988, m o n t a n t à m a j o r e r 

de l ' in té rê t légal à défau t de p a i e m e n t . C e t t e décis ion devint définit ive le 

15 ju i l l e t 1993. 

11. N ' ayan t reçu a u c u n p a i e m e n t à la d a t e d u 30 m a i 1994, la 

r e q u é r a n t e c h e r c h a à se prévaloi r de la Conven t i on des Na t ions unies du 

20 j u i n 1956 sur le r e c o u v r e m e n t des a l i m e n t s à l ' é t r ange r . Elle s ' ad ressa 

pour cela au t r i buna l de dis t r ic t de Katowice (faisant office d 'Au to r i t é 

expédi t r i ce ) d a n s le bu t de percevoir les s o m m e s d u e s au t i t r e de la 

pens ion a l i m e n t a i r e p a r l ' i n t e r m é d i a i r e du m i n i s t è r e i ta l ien de l ' I n t é r i eu r 

(faisant fonction d ' In s t i t u t i on i n t e r m é d i a i r e ) , ainsi que le prévoit la 

C o n v e n t i o n en q u e s t i o n . 

La r e q u é r a n t e sollicitait tout d ' a b o r d le v e r s e m e n t de la s o m m e de 

350 P L N d u e p a r mois , a u g m e n t é e des i n t é r ê t s m o r a t o i r e s , ce qu i au 

1 e r j a n v i e r 1994 r e p r é s e n t a i t au total 21 350 PLN (soit 4 4 9 5 E U R ) . Elle 

d e m a n d a i t é g a l e m e n t q u e le m o n t a n t de la pens ion a l i m e n t a i r e fût p o r t é 

à 650 PLN pa r mois (soit 137 E U R envi ron) , en s ' appuyan t sur des infor

m a t i o n s selon lesquel les M. P. avait un revenu m e n s u e l de 3 000 dol lars 

a m é r i c a i n s et en a r g u a n t de coûts d ' éduca t i on toujours plus élevés. 

Enfin, elle pr ia i t les a u t o r i t é s i t a l i ennes d ' e n t a m e r u n e p r o c é d u r e j u d i 

ciaire c o n t r e M. P. p o u r o b t e n i r l ' exécut ion de la décis ion du t r i buna l de 

dis t r ic t de Katowice et le r e c o u v r e m e n t de ses frais et d é p e n s d a n s le cas 

où M. P. re fusera i t d ' e x é c u t e r le j u g e m e n t . 
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12. Le 30 m a i 1994, le t r i buna l de dis t r ie t de Katowice ad re s sa la 

d e m a n d e de la r e q u é r a n t e au m i n i s t è r e i ta l ien de l ' I n t é r i eu r . 

13. Le 18 octobre 1994, dans u n e l e t t r e ad re s sée au t r ibuna l de 

Katowice , le m i n i s t è r e conf i rma avoir reçu le 7 oc tobre 1994 la d e m a n d e 

de l ' in té ressée et déc l a r a avoir c o m m u n i q u é le doss ier à la p r é f ec tu re de 

T e r n i . Il a jou ta que , d a n s la m e s u r e où la décision ex i s t an t e obl igeai t M. P. 

à verser 350 PLN pa r mois , un m o n t a n t différent ne pouvai t ê t r e r éc l amé . 

Le 3 mai 1996, le m i n i s t è r e de l ' In t é r i eu r ad re s sa u n e a u t r e l e t t r e au t r ibu

nal de dis t r ic t de Katowice pour l ' in former q u e le p r o c u r e u r de Pérouse 

avait é té cha rgé d ' e n g a g e r la p r o c é d u r e d ' exécu t ion de la décis ion. 

14. Le 27 d é c e m b r e 1996, le p r o c u r e u r de P é r o u s e in fo rma le min i s t è r e 

de l ' In t é r i eu r qu ' i l avai t e n t a m é la p r o c é d u r e en n o v e m b r e 1996. 

15. Le 27 février 1997, la cour d ' appe l de Pé rouse t int a u d i e n c e et 

déc ida q u e les p a r t i e s dev ra i en t s o u m e t t r e leurs observa t ions finales le 

15 m a i 1997. A ce t t e d a t e , la cour r e p o r t a l 'affaire au 30 oc tobre 1997, et 

la mi t en dé l ibé ré . La loi prévoyai t q u e l ' a r rê t ne p o u r r a i t ê t r e r e n d u avant 

l ' exp i ra t ion d ' un délai de q u a t r e - v i n g t s j ou i s. Le 21 j a n v i e r 1998, la cour 

d ' appe l de Pé rouse d é c l a r a la décis ion du t r i buna l de d is t r ic t de Katowice 

exécu to i re en I ta l ie . Le 30 m a r s 1999, le m i n i s t è r e de l ' I n t é r i eu r invita le 

d é b i t e u r à se confo rmer à ses obl iga t ions . Le 2 avril 1999, la décis ion de la 

cour de Pé rouse devint défini t ive. 

16. Le 2 ma i 2000, le m i n i s t è r e i t a l ien de l ' I n t é r i eu r d e m a n d a aux 

a u t o r i t é s polonaises de lui c o m m u n i q u e r u n calcul ac tua l i sé des a r r i é r é s , 

ce qu ' e l l e s firent le 27 s e p t e m b r e 2000. 

17. Le 27 novembre 2000, la p ré fec tu re de T e r n i in fo rma le min i s t è r e 

q u e , le 6 juillet 1999 et le 23 oc tobre 2000, elle avait off iciel lement invité le 

d é b i t e u r à payer les a r r i é r é s de la pens ion a l i m e n t a i r e . M. P. ne s ' é t an t 

pas exécu t é , le p r o c u r e u r de Pé rouse fut c h a r g é le 18 d é c e m b r e 2000 

d ' e n g a g e r la p r o c é d u r e d ' exécu t ion . U n e p r e m i è r e t en t a t i ve d ' exécu t ion 

ne d o n n a a u c u n r é s u l t a t ca r M. P. n 'avai t pas d'actif. Le 20 d é c e m b r e 

2002, une nouvel le p r o c é d u r e d ' exécu t ion , e n t a m é e le 10 ju i l le t 2002, 

about i t à une saisie immob i l i è r e et à l ' e n r e g i s t r e m e n t dans le livre 

foncier d ' u n e inscr ip t ion de r ang . Selon les in fo rma t ions c o m m u n i q u é e s 

pa r le G o u v e r n e m e n t , l 'avocat de M . P. d e m a n d a off ic ieusement q u e son 

cl ient fût au to r i s é à é c h e l o n n e r le p a i e m e n t de ses a r r i é r é s ma i s il ne saisit 

pas off iciel lement les t r i b u n a u x de ce t t e r e q u ê t e . 

II. LE D R O I T I N T E R N A T I O N A L ET INTERNE P E R T I N E N T 

A. La C o n v e n t i o n s u r le r e c o u v r e m e n t d e s a l i m e n t s à l ' é t ranger 

18. La Conven t i on sur le r e c o u v r e m e n t des a l i m e n t s à l ' é t r ange r 

fut a d o p t é e et ouver te à la s i g n a t u r e le 20 j u i n 1956 d a n s le cad re de la 
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Confé rence des N a t i o n s unies su r les obl iga t ions a l i m e n t a i r e s . C e t t e 

conférence avait é té convoquée p a r le Consei l é c o n o m i q u e et social des 

Na t ions unies (Nat ions un ies , Recuei l des T r a i t é s , 1957, pp . 4-11 et 

32-47). La Conven t i on e n t r a en v igueur le 25 ma i 1957. L ' I ta l ie et la 

Pologne la ra t i f i è ren t le 28 ju i l l e t 1958 et le 21 m a r s 1968, respec t ive

m e n t . Les pa r t i e s p e r t i n e n t e s de la C o n v e n t i o n se l isent c o m m e s u i t : 

Article premier 

« 1. La (...) Convention a pour objet de faciliter à une personne, désignée ci-après 

comme créancier, qui se trouve sur le territoire d'une des Parties contractantes, le 

recouvrement d'aliments auxquels elle prétend avoir droit de la part d'une personne, 

désignée ci-après comme débiteur, qui est sous la juridiction d'une autre Partie 

contractante. Les organismes qui seront utilisés à cet effet sont désignés ci-après 

comme Autorités expéditrices et Institutions intermédiaires. 

2. Les voies de droit prévues à la (...) Convention complètent, sans les remplacer, 

toutes autres voies de droit existantes en droit interne ou en droit international.» 

Article 2 §§ 1 et 2 

« 1. Chaque Partie contractante désigne, au moment du dépôt de l ' instrument de 

ratification ou d'adhésion, une ou plusieurs autorités administratives ou judiciaires qui 

exerceront sur son territoire les fonctions d'Autorités expéditrices. 

2. Chaque Partie contractante désigne, au moment du dépôt de l ' instrument de 

ratification ou d'adhésion, un organisme public ou privé qui exercera sur son territoire 

les fonctions d'Institution intermédiaire.» 

Article 3 § 1 

«Lorsqu'un créancier se trouve sur le territoire d'une Partie contractante, désignée 

ci-après comme l'Etat du créancier, et que le débiteur se trouve sous la juridiction d'une 

autre Partie contractante, désignée ci-après comme l'Etat du débiteur, le premier peut 

adresser une demande à une Autorité expéditrice de l'Etat où il se trouve pour obtenir 

des aliments de la part du débiteur.» 

Article 4 § 1 

« L'Autorité expéditrice transmet le dossier à l'Institution intermédiaire désignée par 

l'Etat du débiteur à moins qu'elle ne considère la demande comme téméraire. » 

Article 5 § I 

«L'Autorité expéditrice transmet, à la demande du créancier et conformément aux 

dispositions de l'article 4, toute décision provisoire ou définitive ou tout autre acte 

judiciaire d'ordre alimentaire intervenus en faveur du créancier dans un tribunal 

compétent de l'une des Parties contractantes, et, s'il est nécessaire et possible, le 

compte rendu des débats au cours desquels cette décision a été prise. » 

Article 6 

« 1 . Agissant dans les limites des pouvoirs conférés par le créancier, l 'Institution 

intermédiaire prend, au nom du créancier, toutes mesures propres à assurer le 
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recouvrement des aliments. Notamment , elle transige et, lorsque cela est nécessaire, 

elle intente et poursuit une action alimentaire et l'ait exécuter tout jugement , ordon

nance ou autre acte judiciaire. 

2. L'Institution intermédiaire tient l'Autorité expéditrice au courant. Si elle ne peut 

agir, elle en donne les raisons et renvoie le dossier à l'Autorité expéditrice. 

3. Nonobstant toute disposition de la (...) Convention, la loi régissant lesdites actions 

et toutes questions connexes est la loi de l'Etat du débiteur, notamment en matière de 

droit international privé.» 

B. Loi n° 218 d u 31 m a i 1995 ( r é f o r m e du s y s t è m e i t a l i e n d e d r o i t 

i n t e r n a t i o n a l p r i v é ) 

19. L 'ar t ic le 64 de la loi n" 218 de 1995 é n u m è r e les cas d a n s lesquels 

un j u g e m e n t r e n d u par un t r i buna l é t r a n g e r est r econnu en I ta l ie sans 

p r o c é d u r e pa r t i cu l i è r e . L 'a r t i c le 67 con t i en t des d isposi t ions sur l 'exécu

tion des j u g e m e n t s et décis ions en m a t i è r e de c o m p é t e n c e facul ta t ive e t 

de refus d ' exécu t ion . 

C. Loi n° 89 d u 2 4 m a r s 2 0 0 1 ( c i -après « la l o i P i n t o » ) (oc tro i 

d 'une s a t i s f a c t i o n é q u i t a b l e e n c a s d e n o n - r e s p e c t du p r i n c i p e 

d e la « d u r é e r a i s o n n a b l e » ) 

20. C e t t e loi, e n t r é e en v igueu r le 18 avril 2001, c o m p l è t e l 'ar t icle 11 1 

de la C o n s t i t u t i o n i t a l i enne selon lequel la loi g a r a n t i t la d u r é e 

r a i sonnab le d 'un procès . La nouvel le loi d o n n e le dro i t à t o u t e p e r s o n n e 

qui a subi un pré jud ice p a t r i m o n i a l ou non p a t r i m o n i a l en ra ison de 

la d u r é e excessive d ' u n e p r o c é d u r e de d e m a n d e r r é p a r a t i o n à la cour 

d ' appe l , qui app l ique la j u r i s p r u d e n c e de la C o u r e u r o p é e n n e des Dro i t s 

de l ' H o m m e . 

Article 2 
(Droit à une satisfaction équitable) 

«1 . Toute personne ayant subi un préjudice patrimonial ou non patrimonial à la 

suite de la violation de la Convention de sauvegarde des Droits de l 'Homme et des 

Libertés fondamentales, ratifiée par la loi n" 848 du 4 août 1955, du fait du non-respect 

du «délai raisonnable» prévu par l'article 6 § 1 de la Convention, a droit à une satis

faction équitable. 

2. Pour apprécier s'il y a eu violation, le juge prend en compte la complexité de 

l'affaire et, dans le cadre de celle-ci, le comportement des parties et du juge chargé de

là procédure, ainsi que le comportement de toute autorité appelée à participer ou à 

contribuer à son règlement. 

3. Le juge détermine le montant de la réparation conformément à l'article 2056 du 

code civil, en respectant les dispositions suivantes: 
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a) seul le préjudice qui peut se rapporter à la période excédant le délai 

raisonnable indiqué au paragraphe 1 peut être pris en compte; 

b) le préjudice non patrimonial est réparé non seulement par le versement d'une 

somme d'argent, mais aussi par la publication du constat de violation selon les formes 

appropriées. » 

Article 3 
(Procédure) 

« 1. La demande de satisfaction équitable est déposée auprès de la cour d'appel où 

siège le juge qui, selon l'article 11 du code de procédure pénale, est compétent pour les 

affaires concernant les magistrats du ressort où la procédure - au sujet de laquelle on 

allègue la violation - s'est achevée ou s'est éteinte, cptant au fond, ou est pendante. 

2. La demande est introduite par un recours déposé au greffe de la cour d'appel, 

par un avocat muni d'un mandat spécifique contenant tous les éléments visés par 

l'article 125 du code de procédure civile. 

3. Le recours est dirigé contre le ministre de lajustice s'il s'agit de procédures devant 

le juge ordinaire, le ministre de la Défense s'il s'agit de procédures devant le juge 

militaire, ou le ministre des Finances s'il s'agit de procédures devant les commissions 

fiscales. Dans tous les autres cas, le recours est dirigé contre le président du Conseil des 

ministres. 

4. La cour d'appel statue conformément aux articles 737 et suivants du code 

de procédure civile. Le recours, ainsi que la décision de fixation des débats devant la 

chambre compétente, est notifié, par les soins du requérant , à l 'administration défen

deresse domiciliée auprès du bureau des avocats de l'Etat [Avvocalura dello Slato], Un 

délai d'au moins cpiinze jours doit être respecté entre la date de la notification et celle 

des débats devant la chambre. 

5. Les parties peuvent demander que la cour d'appel ordonne la production de tout 

ou partie des actes et des documents de la procédure au sujet de laquelle on allègue la 

violation visée à l'article 2, et elles ont le droit d'être entendues, avec leurs avocats, 

devant la chambre du conseil si elles se présentent . Les parties peuvent déposer des 

mémoires et des documents jusqu 'à cinq jours avant la date à laquelle sont prévus les 

débats devant la chambre, ou jusqu'à l'échéance du délai accordé par la cour d'appel sur 

demande des parties, 

6. La cour prononce, dans les quatre mois suivant la formation du recours, une 

décision susceptible de pourvoi en cassation. La décision est immédiatement exécutoire. 

7. Le paiement des indemnités aux ayants droit a lieu, dans la limite des ressources 

disponibles, à compter du 1" janvier 2002. » 

Article 4 
(Délai et condit ions concernant l' introduction d'un recours) 

«La demande de réparation peut être présentée au cours de la procédure au titre de 

laquelle on allègue la violation ou, sous peine de déchéance, dans un délai de six mois 

à partir de la date à laquelle la décision concluant ladite procédure est devenue 

définitive. » 
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Article 5 

(Communications) 

«La décision qui fait droit à la demande est communiquée par le greffe, non seule

ment aux parties, mais aussi au procureur général près la Cour des comptes, afin de 

permet t re l'éventuelle instruction d'une procédure en responsabilité, et aux titulaires 

de l'action disciplinaire contre les fonctionnaires concernés par la procédure.» 

Article 6 
(Disposition transitoire) 

« 1. Dans les six mois [délai porté à douze mois par la loi n" 432 de 2001[ à compter de 

la date d'entrée en vigueur de la présente loi, toutes les personnes qui ont déjà, en temps 

utile, introduit une requête devant la Cour européenne des Droits de l 'Homme, pour 

non-respect du «délai raisonnable» prévu par l'article 6 § 1 de la Convention de sauve

garde des Droits de l 'Homme et des Libertés fondamentales, ratifiée par la loi n° 848 du 

4 août 1955, peuvent présenter la demande visée à l'article 3 de la présente loi au cas où 

la Cour européenne n'aurait pas encore déclaré la requête recevable. Dans cette 

hypothèse, le recours auprès de la cour d'appel doit indiquer la date d'introduction de 

la requête devant la Cour européenne. 

2. Le greffe du juge saisi informe sans retard le ministre des Affaires étrangères de 

toute demande présentée au titre de l'article 3 et dans le délai prévu au paragraphe 1 du 

présent article. » 

E N D R O I T 

I. O B S E R V A T I O N PRÉLIMINAIRE 

2 1 . La r e q u é r a n t e a l lègue q u e la d u r é e de la p r o c é d u r e en cause n 'a 

pas é té r a i sonnab le et q u e l 'E ta t d é f e n d e u r a m é c o n n u l 'ar t ic le 6 § 1 de 

la Conven t i on . 

La C o u r observe à cet éga rd q u e le G o u v e r n e m e n t n ' a j a m a i s s o u t e n u 

p e n d a n t la p r o c é d u r e devan t les o r g a n e s de la C o n v e n t i o n q u e la r e q u é 

r a n t e ne re levai t pas de la « ju r id i c t ion» de l ' I tal ie , au sens de l 'ar t ic le 1 de 

la Conven t ion , ni donc que la r e q u ê t e é ta i t i ncompa t ib l e ratione personae 

avec les d isposi t ions de la Conven t i on . 

Bien q u e cet a r g u m e n t n ' a i t pas é t é soulevé, la C o u r e s t ime o p p o r t u n 

d ' e x a m i n e r la ques t i on d'office, c o m p t e t enu d e sa p e r t i n e n c e en l 'affaire. 

M ê m e si c 'est un t r i buna l polonais qui a accueill i la d e m a n d e a l i m e n t a i r e 

formée pa r la r e q u é r a n t e , les a u t o r i t é s i t a l i ennes , pu i squ 'e l l es ont ratifié 

la C o n v e n t i o n des N a t i o n s un ies su r le r e c o u v r e m e n t des a l i m e n t s à 

l ' é t r a n g e r (voir le p a r a g r a p h e 18 ci-dessus et en pa r t i cu l i e r l 'ar t ic le 6 de 

cet i n s t r u m e n t ) , é t a i e n t t e n u e s de faire e x é c u t e r la décision polonaise . 

D a n s le cad re de ce t t e obl igat ion, elles on t agi de m a n i è r e a u t o n o m e (voir, 

mutatis mutandis,Pellegrini c. Italie, n" 30882/96, § 40, C E D H 2001-VIII) . Pa r 

a i l leurs , la C o u r observe à ce propos q u e la p rocédure d ' exécu t ion en cause 

n ' é t a i t soumise à a u c u n cont rô le des au to r i t é s de la Pologne et q u e la 
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r e q u é r a n t e ne pouvai t ob t en i r r é p a r a t i o n de la p a r t de cet E t a t en cas 

de r e t a r d excessif d a n s l ' exécut ion de la décision. 

En bref, la j u r i d i c t i o n de l ' I talie e n t r e en j e u sur le t e r r a i n de la 

C o n v e n t i o n en ce qui conce rne la p l a in t e de la r e q u é r a n t e . 

II. SUR LES E X C E P T I O N S PRÉLIMINAIRES DU G O U V E R N E M E N T 

A. L e s e x c e p t i o n s s o u l e v é e s avant l ' e x a m e n d e la r e c e v a b i l i t é d e 

la r e q u ê t e 

22. Le G o u v e r n e m e n t a r é i t é r é l ' a r g u m e n t qu ' i l avai t e x p r i m é au 

s t ade de l ' e x a m e n de la recevabi l i té et selon lequel la r e q u ê t e devai t ê t r e 

re je tée pour n o n - é p u i s e m e n t des voies de recours i n t e r n e s , c o n f o r m é m e n t 

à l 'ar t icle 35 § 1 de la Conven t i on : 

« La Cour ne peut être saisie qu'après l 'épuisement des voies de recours internes, tel 

qu'il est entendu selon les principes de droit international généralement reconnus, et 

dans un délai de six mois à partir de la date de la décision interne définitive.» 

23 . Le G o u v e r n e m e n t exp l ique q u e la décis ion sur la recevabi l i té 

s e m b l e avoir é té fondée sur des moti fs con t r ad ic to i r e s clans la m e s u r e où 

la C o u r a décidé cpie l 'ar t icle 6 de la Conven t i on s ' app l iqua i t en l 'espèce 

alors q u e la r e q u é r a n t e - qu i en avai t p o u r t a n t la possibi l i té en ve r tu de la 

loi P in to - ne s 'é ta i t pas a d r e s s é e à la cour d ' appe l . 

Le G o u v e r n e m e n t soul igne q u e , si l 'ar t icle 6 est appl icab le , cela signifie 

q u e la r e q u é r a n t e a u r a i t dû i n t rodu i r e une d e m a n d e sur la base de la loi 

P i n t o car , en droi t i ta l ien , tout ce qui relève du c h a m p d ' app l ica t ion de 

l 'ar t icle 6 (en ce qui conce rne u n e d u r é e excessive de p rocédu re ) « re lève 

é g a l e m e n t et a u t o m a t i q u e m e n t » de l ' appl ica t ion de ce t t e loi. Si celle-ci 

ne s ' appl iqua i t pas à la p r o c é d u r e , l 'ar t icle 6 ne s ' app l ique pas à l 'espèce 

e t , p a r t a n t , la r e q u ê t e est i r recevable ratione materïae. Pour conc lu re , le 

G o u v e r n e m e n t d e m a n d e q u e la r e q u ê t e soit déc l a r ée i r recevable p o u r 

incompat ib i l i t é ratione maleriae ou re je tée pour n o n - é p u i s e m e n t des voies 

de recours i n t e r n e s . 

24. La r e q u é r a n t e ne formule pas d 'obse rva t ions su r ce point . 

25. La C o u r no te q u e les p r inc ipes appl icables en m a t i è r e d ' épu i se 

m e n t des voies de r ecour s i n t e rnes sont n o t a m m e n t énoncés d a n s l ' a r rê t 

qu 'e l l e a r endu le 28 ju i l l e t 1999 en l 'affaire Selmouni c. France (n" 25803/94, 

§§ 74-77, C E D H 1999-V). La f inali té de l 'ar t icle 35 § 1 de la Conven t i on 

est de m é n a g e r a u x E t a t s c o n t r a c t a n t s l 'occasion de p réven i r ou r e d r e s s e r 

les violat ions a l l éguées con t r e eux avan t q u e ces a l l éga t ions ne soient 

soumises aux o r g a n e s de la Conven t ion . Toutefo is , les seuls recours à 

épuiser sont ceux qu i sont effectifs. Il i ncombe au G o u v e r n e m e n t exc ipant 

du n o n - é p u i s e m e n t d e conva incre la C o u r q u e le r ecour s é t a i t effectif et 

d isponible t a n t en t héo r i e q u ' e n p r a t i q u e à l ' époque des faits. 
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26. En ce qu i conce rne l ' appl ica t ion de l 'ar t ic le 35 § 1 de la Conven t ion 

aux faits de l ' espèce, la C o u r no te qu ' i l exis ta i t au d é p a r t un différend 

e n t r e la r e q u é r a n t e et M. P. au sujet du v e r s e m e n t d ' a l i m e n t s . O r la 

p r o c é d u r e dont il est ques t i on ici ne conce rna i t pas ce différend, mais 

l ' exécut ion d ' une décision a n t é r i e u r e . D 'a i l l eurs , la r e q u é r a n t e n ' é ta i t 

pas pa r t i e à la p rocédure d ' exécu t ion devan t la j u r i d i c t i on i t a l i enne 

pu i sque , en ve r tu de la C o n v e n t i o n sur le r e c o u v r e m e n t des a l i m e n t s à 

l ' é t r a n g e r , les a u t o r i t é s i t a l i ennes é t a i en t r e sponsab les du r e c o u v r e m e n t . 

La C o u r a déjà reconnu q u ' u n r e q u é r a n t qu i n 'es t pas pa r t i e à une 

p rocédure i n t e r n e peu t d a n s ce r t a in s cas ê t re cons idéré c o m m e «v ic t ime» 

(ar t ic le 34 de la Conven t ion ) , à condi t ion qu' i l soit concerné pa r la décision 

dont il s 'agit (L.G.S. S.p.a. c. Italie (n° 2), n" 39487/98, §§ 13-14, 1 e r m a r s 

2001). 

C o m m e la p r é s e n t e r e q u ê t e relève du c h a m p d ' app l i ca t ion de l 'ar t ic le 6, 

il faut d é t e r m i n e r si la r e q u é r a n t e a u r a i t dû s ' ad resse r à la cour d ' appe l 

pour ob ten i r u n e sa l is fact ion équ i t ab l e . 

27. L 'a r t ic le 2 de la loi P in to a é t é réd igé en des t e r m e s su f f i samment 

larges pour que l'on puisse en dédu i r e qu ' i l ex is te u n r ecour s d e v a n t les 

j u r id i c t ions civiles en cas de d u r é e excessive d ' une p r o c é d u r e . En faisant 

usage de ce r ecour s , les d e m a n d e u r s peuven t ob t en i r une décision sur 

la compa t ib i l i t é de la p r o c é d u r e en cause avec le p r inc ipe du délai 

r a i sonnab le énoncé à l 'ar t icle 6 § 1 de la C o n v e n t i o n et, le cas é c h é a n t , 

r é c l a m e r une sa t is fact ion équ i t ab l e . 

28. C e l a di t , la C o u r e s t ime q u e le G o u v e r n e m e n t n 'a pas d é m o n t r é 

q u ' u n d e m a n d e u r qui n 'es t pas pa r t i e à la p r o c é d u r e i n t e r n e , mais qui est 

n é a n m o i n s concerné pa r celle-ci, p e u t effect ivement s ' ad resse r à la cour 

d ' appe l . De surcroî t , il s emble qu ' i l a p p a r t i e n t avant tout à l ' Ins t i tu t ion 

i n t e r m é d i a i r e , telle qu 'e l le est définie dans la Conven t ion des Na t ions 

unies , de faire app l ique r la p r o c é d u r e spéciale d a n s l ' in térê t du d e m a n 

deur . La C o u r conclut dès lors q u e la r e q u é r a n t e n ' é ta i t pas t enue 

d ' épu i se r le recours m e n t i o n n é par le G o u v e r n e m e n t . 

29. P a r c o n s é q u e n t , la C o u r re je t t e l ' except ion p r é l i m i n a i r e du 

G o u v e r n e m e n t . 

B. La n o u v e l l e e x c e p t i o n 

30. D a n s les observa t ions qu ' i l a fo rmulées sur le fond de l 'affaire, 

le G o u v e r n e m e n t sou t i en t q u e , en dép i t d ' une j u r i s p r u d e n c e con t r a i r e , 

l 'ar t ic le 6 de la Conven t i on ne doit pas s ' app l ique r à une p r o c é d u r e 

d ' exécu t ion . 

3 1 . La C o u r rappe l le q u e , selon l 'ar t icle 55 de son r è g l e m e n t , si le 

G o u v e r n e m e n t e n t e n d p r é s e n t e r u n e except ion d ' i r recevabi l i t é , il doit le 

faire d a n s ses observa t ions sur la recevabi l i té de la r e q u ê t e . E n l 'espèce, 
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non s e u l e m e n t il n ' a pas soulevé ce t t e ques t i on au s t ade de la recevabi l i té , 

mais il a r e c o n n u q u e l 'ar t ic le 6 s ' appl iqua i t à la r e q u ê t e . Il est donc forclos 

à fo rmule r c e t t e excep t ion à ce s t a d e , et elle doit ê t r e r e j e t ée . 

III. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 DE LA 

C O N V E N T I O N 

32. La r e q u é r a n t e sou t i en t que la d u r é e de la p r o c é d u r e en cause a 

dépassé u n «dé la i r a i sonnab le », ce qu i e m p o r t e violat ion de l 'ar t ic le 6 § 1 

de la C o n v e n t i o n . Selon ce t t e d ispos i t ion : 

«Toute personne a droit à ce que sa cause soit entendue (...) dans un délai raison

nable, par un tribunal (...), qui décidera (...) des contestations sur ses droits et obli

gations de caractère civil (...) » 

33. Le G o u v e r n e m e n t réfute c e t t e a l léga t ion . 

34. Les pa r t i e s ont d i scu té des divers c r i t è res app l iqués en la m a t i è r e 

pa r la C o u r , tels la pé r iode exac te à cons idére r , le d e g r é de complex i t é de 

l 'affaire et le c o m p o r t e m e n t des pa r t i e s . La C o u r r appe l l e p o u r t a n t que 

sa j u r i s p r u d e n c e s ' inspire en pare i l cas d ' un pr inc ipe f o n d a m e n t a l : le 

c a r a c t è r e r a i sonnab le de la d u r é e d ' u n e p r o c é d u r e s ' appréc ie en fonction 

des c i r cons tances pa r t i cu l i è re s de la cause . En l 'espèce, elles c o m m a n d e n t 

une éva lua t ion globale , en so r t e q u e la C o u r ne croit pas ut i le d ' e x a m i n e r 

la ques t i on en dé ta i l (voir, n o t a m m e n t , les a r r ê t s Obermeier c. Autriche, 

28 j u i n 1990, sér ie A n" 179, pp . 23-24, § 72, et Ferraro c. Italie, 19 février 

1991, sér ie A n " 197-A, pp . 9-10, § 17). 

35. La p r o c é d u r e en cause fut ouve r t e le 7 oc tobre 1994, d a t e à laquel le 

le m i n i s t è r e i ta l ien de l ' I n t é r i eu r reçut du t r i buna l de d is t r ic t de Katowice 

la d e m a n d e de la r e q u é r a n t e (ce t te t r ansmi s s ion é t a n t la p r e m i è r e 

d é m a r c h e à effectuer p o u r q u e l 'affaire fût p o r t é e d e v a n t u n e ju r id i c t ion 

i t a l i enne ) . 

L ' ins tance devan t ce t t e j u r id i c t ion fut ouve r t e avan t le 27 d é c e m b r e 

1996 et la décis ion de la cour d ' appe l de Pé rouse devin t définit ive le 

2 avril 1999 ( p a r a g r a p h e 15 c i -dessus) . 

Le 18 d é c e m b r e 2000, il fut d e m a n d é au p r o c u r e u r de Pé rouse 

d ' e n g a g e r la p r o c é d u r e d ' exécu t ion . La p r e m i è r e p r o c é d u r e n ' abou t i t pas 

( p a r a g r a p h e 17 c i -dessus) . 

U n e nouvel le p r o c é d u r e c o m m e n ç a le 10 ju i l le t 2002 ( p a r a g r a p h e 17 

ci-dessus) . 

La C o u r e s t ime q u e l ' I tal ie ne sau ra i t ê t r e t e n u e p o u r r e sponsab le du 

lait qu ' i l ait fallu e n t a m e r c e t t e nouvel le p r o c é d u r e . 

La pé r iode à p r e n d r e en cons idé ra t i on est donc d ' au moins hui t a n s et 

d e m i . 

36. La C o u r cons idère q u e l 'objet de l 'affaire p r é s e n t e un ce r t a in 

d e g r é de complex i t é . Elle relève toutefois , pa r e x e m p l e , q u e les au to r i t é s 
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i t a l i ennes ont a t t e n d u n o v e m b r e 1996 p o u r sais ir la cour d ' appe l de 

Pé rouse , et ont a t t e n d u du 2 avril 1999 à d é c e m b r e 2000 pour e n g a g e r 

u n e nouvel le p r o c é d u r e d ' exécu t ion . 

37. Ayant e x a m i n é les faits de la cause à la l u m i è r e des observa t ions 

des pa r t i e s , et c o m p t e t enu de sa j u r i s p r u d e n c e , la C o u r cons idère q u e la 

d u r é e de la p r o c é d u r e i nc r iminée pr ise d a n s son e n s e m b l e n ' a pas r e spec té 

la règle du «dé l a i r a i sonnab le ». 

38. P a r t a n t , il y a eu violat ion de l 'ar t icle 6 § 1 de la Conven t ion . 

IV. SUR L 'APPLICATION DE L 'ARTICLE 41 DE LA C O N V E N T I O N 

39. Aux t e r m e s de l 'ar t ic le 41 de la C o n v e n t i o n , 

« Si la Cour déclare qu'il y a eu violation de la Convention ou de .ses Protocoles, et si le 

droit interne de la Haute Partie contractante ne permet d'effacer qu' imparfaitement les 

conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lieu, une 

satisfaction équitable.» 

A. D o m m a g e 

40. P a r une l e t t r e du 17 octobre 2002, la r e q u é r a n t e r appe l a le r e t a r d 

in te rvenu dans l ' exécut ion d u j u g e m e n t du t r ibuna l de distr ict de Katowice . 

Elle s ' a t t enda i t donc à ce q u e le g o u v e r n e m e n t i ta l ien lui a l louât u n e 

sat isfact ion équ i t ab le . 

4 1 . Le G o u v e r n e m e n t est d 'avis q u ' a u c u n e s o m m e ne devra i t ê t r e 

versée à la r e q u é r a n t e mais , si la C o u r en décidai t a u t r e m e n t , le m o n t a n t 

devra i t ê t r e fixé s e u l e m e n t sur la base de la viola t ion de l 'ar t ic le 6 § 1 

c o n s t a t é e . 

42. La C o u r e s t i m e q u e la r e q u é r a n t e a souffert un ce r t a in pré judice 

mora l dû à la l e n t e u r de la p r o c é d u r e la c o n c e r n a n t , pré judice q u ' u n 

cons ta t de viola t ion ne sau ra i t suffire à r é p a r e r . Au vu des c i r cons tances 

de l 'espèce, et s t a t u a n t en é q u i t é , la C o u r al loue à la r e q u é r a n t e la s o m m e 

de 12 000 eu ros , p lus tou t m o n t a n t pouvan t ê t r e dû à t i t r e d ' i m p ô t . 

B. I n t é r ê t s m o r a t o i r e s 

43. La C o u r j u g e a p p r o p r i é de ca lque r le t a u x des i n t é r ê t s m o r a t o i r e s 

su r le t aux d ' i n t é r ê t de la facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e 

e u r o p é e n n e majoré de t rois poin ts de p o u r c e n t a g e . 

P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Rejette les excep t ions p r é l i m i n a i r e s du G o u v e r n e m e n t ; 

2. Dit qu ' i l y a eu viola t ion de l 'ar t icle 6 § 1 de la C o n v e n t i o n ; 
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3. Dit 

a) q u e l 'Eta t d é f e n d e u r doit ve r se r à la r e q u é r a n t e , d a n s les t rois mois 

à c o m p t e r du j o u r où l ' a r rê t se ra devenu définit if c o n f o r m é m e n t à 

l 'ar t icle 44 § 2 de la C o n v e n t i o n , 12 000 E U R (douze mille euros) p o u r 

d o m m a g e m o r a l , plus tout m o n t a n t pouvan t ê t r e dû à t i t r e d ' impôt ; 

b) q u ' à c o m p t e r de l ' exp i ra t ion dud i t déla i et j u s q u ' a u v e r s e m e n t , ce 

m o n t a n t s e r a à ma jo re r d ' un i n t é r ê t s imple à un t a u x égal à celui de la 

facilité de p rê t m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e appl icable 

p e n d a n t ce t t e pé r iode , a u g m e n t é de t rois poin ts de p o u r c e n t a g e . 

Fait en angla i s , puis c o m m u n i q u é p a r écrit le 20 ju i l l e t 2004, e n 

app l ica t ion de l 'ar t ic le 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÉ 

Greff ière 

J . -P . COSTA 

Prés iden t 
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SUMMARY1 

Application for supervisory review of final acquittal 

Article 6 § 1 of the Convention 

Fair trial - Criminal proceedings - Application for supervisory review of final acquittal -
Legal certainty - Time-limit for requesting supervisory review - Reopening of criminal case -
Effect of reopening on essence of right to a fair trial 

Article 4 of Protocol No. 7 

Non bis in idem - Application for supervisory review of final acquittal - Final acquittal -
Time-limit for requesting supervisory review - Liability to be tried again - Distinction between 
second prosecution or trial and resumption of previous proceedings - Effect of supervisory review 

* 
if * 

The applicant was charged with espionage. He was acquitted, and in April 2000 the 
acquittal was upheld by the Supreme Court. In May 2000 the Procurator-General 
lodged a request with the Presidium of the Supreme Court to review the case in 
supervisory proceedings. The request was dismissed. The Constitutional Court 
later declared the provisions permitting re-examination and quashing of an ac
quittal incompatible with the Constitution, except where there was new evidence 
or a fundamental defect in the proceedings. 

Held 
(1) Article 4 of Protocol No. 7: At the material time, domestic law allowed certain 
officials to challenge a judgment which had become effective on the same grounds 
as those for an ordinary appeal. With regard to acquittals, the request could be 
made within one year. If the Presidium had granted the request in the present 
case, the ensuing ruling would have constituted the only decision in the appli
cant's case. In other words, the domestic legal system did not seem to regard the 
acquittal as "final" until the time-limit for requesting supervisory review had 
expired. On that basis, the decision not to accept the case for supervisory review 
would have been the final decision and Article 4 of Protocol No. 7 would have had 
no application, as all the decisions would have related to the same set of pro
ceedings. However, a request for supervisory review of a final judgment was a 
form of extraordinary appeal, dependent on the discretion of authorised officials, 
which the Court had not accepted as an effective domestic remedy and which it had 
found problematic with regard to legal certainty. The Court therefore assumed 

1. This summary by the Registry does not bind the Court. 
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that the judgment upholding the applicant's acquittal in April 2000 was the "final 
decision" for the purjjoses of Article 4 of Protocol No. 7. In view of the rejection of 
the request for supervisory review, the applicant was not "tried again", but the 
question remained whether he was "liable to be tried again". In that respect, the 
Presidium was not empowered to make a new determination on the merits and it 
appeared that the potential for a resumption of proceedings in the case would have 
been too remote or indirect to constitute "liability". More importantly, supervisory 
review could not in any event have given rise to a duplication of criminal pro
ceedings. Article 4 of Protocol No. 7 draws a clear distinction between a second 
prosecution or trial, which it prohibits, and the resumption of a trial in excep
tional circumstances, where new evidence emerges or a fundamental defect in the 
previous proceedings is discovered. In addition to allowing reopening on such 
grounds, the domestic law at the time allowed review on grounds of judicial error 
concerning points of law and procedure. The subject mat ter remained the same 
criminal charge and the ultimate effect of supervisory review, if granted, was to 
annul all previous court decisions and to determine the criminal charge in a new-
decision. The effect was therefore the same as reopening, as both constituted a 
form of continuation of the previous proceedings. Sujjcrvisory review could thus 
be regarded as a special type of reopening. 
Conclusion: no violation (unanimously). 

(2) Article 6 of the Convention: The fact that the institution of supervisory re
view in the present case was compatible with Article 4 of Protocol No. 7 was not 
sufficient to establish compliance with Article 6 of the Convention. The Court 
had previously held that the institution of supervisory review proceedings could 
give rise to problems of legal certainty, as judgments in civil cases remained open 
to review indefinitely. The position was different for criminal cases, however, 
at least as far as acquittal was concerned, since review could only be requested 
during a period of one year. Moreover, the requirements of legal certainty were 
not absolute and the possibility of reopening a criminal case was prima facie com
patible with the Convention. The actual manner in which it was used could impair 
the very essence of a fair trial but, in the present case, the authorities had not 
failed to strike a fair balance, in particular taking into account the fact that the 
Presidium was only deciding whether or not the case should be reopened. As for the 
proceedings before the Presidium, the applicant could not claim to be a victim of a 
violation of the Convention, since the outcome was favourable to him, and in any 
event Article 6 did not apply to proceedings concerning a request to reopen a case. 
Conclusion: no violation (unanimously). 
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In the c a s e o f N i k i t i n v. R u s s i a , 

T h e E u r o p e a n C o u r t of H u m a n Rights (Second Sec t ion) , s i t t ing as a 
C h a m b e r composed of: 

Mr J.-P. COSTA, President, 
M r A . B . BAKA, 
M r L . LOUCAIDES, 

M r K. JUNGVvTERT, 

M r V. BUTKEVYCH, 
M r M. UGREKHEEIDZE, 
M r A. KOVLER,judges, 

and Mrs S. DOLI.E, Section Registrar, 

H a v i n g de l i be r a t ed in p r iva te on 13 N o v e m b e r 2003 and 29 J u n e 2004, 

Del ivers the following j u d g m e n t , which was a d o p t e d on the last-

m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina ted in an appl ica t ion (no. 50178/99) aga ins t 
t he Russ i an F e d e r a t i o n lodged wi th t he C o u r t u n d e r Art ic le 34 of the 
Conven t i on for t he P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s ("the Conven t ion" ) by a Russ ian na t iona l , M r A l e k s a n d r 
Kons t an t inov ich Niki t in (" the a p p l i c a n t " ) , on 18Ju ly 1999. 

2. T h e Russ ian G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by 
M r P. Lap tev , R e p r e s e n t a t i v e of the Russ ian F e d e r a t i o n at t he E u r o p e a n 
C o u r t of H u m a n Righ ts . 

3. T h e app l ican t a l leged tha t the supervisory review proceed ings 
conduc ted af ter his final a cqu i t t a l c o n s t i t u t e d a violat ion of his r ight to a 
fair t r ia l a n d a viola t ion of his r ight not to be t r ied a g a i n in c r imina l 
p roceed ings for an offence of which he had been finally a c q u i t t e d . 

4. T h e app l ica t ion was a l loca ted to the Second Sect ion of the C o u r t 
(Rule 52 § 1 of t he Rules of C o u r t ) . W i t h i n t h a t Sect ion, t he C h a m b e r 
t h a t would cons ider t he case (Article 27 § 1 of the Conven t i on ) was 
cons t i t u t ed as provided in Ru le 26 § 1. 

5. By a decis ion of 13 N o v e m b e r 2003, the C h a m b e r dec l a r ed t he 
appl ica t ion pa r t ly admiss ib le . 

6. T h e appl ican t and the G o v e r n m e n t each filed obse rva t ions on the 
m e r i t s (Rule 59 § 1). T h e C h a m b e r having dec ided , af ter consu l t ing t he 
pa r t i e s , t ha t no h e a r i n g on the m e r i t s was r e q u i r e d (Rule 59 § 3 in fine), 
t he pa r t i e s rep l ied in wr i t i ng to each o t h e r ' s obse rva t ions . 
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T H E F A C T S 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

7. T h e app l ican t was born in 1952 a n d lives in St P e t e r s b u r g . 
8. In F e b r u a r y 1995 the app l i can t , a fo rmer naval officer, j o ined an 

e n v i r o n m e n t a l project conduc t ed by Bel lona, a N o r w e g i a n non-govern
m e n t a l o rgan i sa t ion , to work on a r epo r t en t i t l ed "The Russ i an N o r t h e r n 
Fleet - Sources of Radioac t ive C o n t a m i n a t i o n " (" the r e p o r t " ) . 

9. O n 5 O c t o b e r 1995 Bel lona ' s M u r m a n s k office was s e a r c h e d by the 
F e d e r a l Secur i ty Service (ФСБРФ - " t he FSB") . T h e FSB seized the draft 
r epo r t , i n t e r r o g a t e d t he app l i can t and in s t i t u t ed c r imina l p roceed ings 
on suspicion of t r e a son , s ince t h e draft r epo r t a l legedly con t a ined in
fo rmat ion , classified as officially sec re t , conce rn ing acc iden t s on Russ ian 
nuc lea r s u b m a r i n e s . 

10. O n 20 O c t o b e r 1998 the app l i can t ' s t r ia l on a c h a r g e of t r e a son 
t h r o u g h esp ionage and a c h a r g e of a g g r a v a t e d disc losure of a n official 
secre t b e g a n before St P e t e r s b u r g Ci ty C o u r t . Af ter four days of hear 
ings, t he case was r e m i t t e d for fu r the r inves t iga t ion on 29 O c t o b e r 1998. 
T h e cour t cons ide red t h a t t he i n d i c t m e n t was vague , which i m p a i r e d the 
app l i can t ' s defence and p r e v e n t e d t he cour t from ca r ry ing out an ex
a m i n a t i o n on the m e r i t s . It also found t h a t t he inves t iga t ion file left open 
the ques t i on w h e t h e r the r epo r t con t a ined any official s ec re t s as such, a n d 
t h a t it did not con ta in a " p r o p e r and c o m p l e t e " exper t eva lua t ion of 
possible publ ic sources of the in fo rmat ion in ques t ion or of t he e s t i m a t e d 
d a m a g e . T h e cour t o r d e r e d t h e p rosecu t ion to conduc t an addi t iona l 
expe r t e x a m i n a t i o n in to the possibili ty tha t t he app l ican t had ob ta ined 
the d i s p u t e d in format ion from public sources a n d to t ake o t h e r s teps to 
c o m p l e t e the inves t iga t ion . 

11. O n 3 N o v e m b e r 1998 the p rosecu t ion appea l ed aga ins t this 
decis ion, c l a iming tha t the case was c lear e n o u g h for d e t e r m i n a t i o n by a 
cour t and tha t t h e r e was no need for fu r the r inves t iga t ion . 

12. O n 4 F e b r u a r y 1999 the o r d e r for fu r the r inves t iga t ion was uphe ld 
by the S u p r e m e C o u r t of the Russ i an F e d e r a t i o n (" the S u p r e m e C o u r t " ) . 

13. O n 23 N o v e m b e r 1999 the St P e t e r s b u r g C i ty C o u r t r e s u m e d the 
app l i can t ' s t r ial on t he s a m e c h a r g e s . 

14. O n 29 D e c e m b e r 1999 the St P e t e r s b u r g Ci ty C o u r t a c q u i t t e d t he 
appl ican t on all the cha rges , having found t h a t t he app l i can t had been 
p ro secu t ed on the basis of secre t and re t roac t ive dec ree s . 

15. T h e p rosecu t ion appea l ed . 
16. O n 17 Apri l 2000 the S u p r e m e C o u r t u p h e l d t he acqu i t t a l . T h e 

cour t found t h a t t he c h a r g e s were based on secre t a n d re t roac t ive 
dec rees which were i ncompa t ib l e wi th t he C o n s t i t u t i o n . T h e acqu i t t a l 
t hus b e c a m e final. 
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17. O n 30 May 2000 the P r o c u r a t o r G e n e r a l filed a r eques t wi th the 
P re s id ium of t he S u p r e m e C o u r t to review the case in supervisory 
p roceed ings (протест на приговор, вступивший в законную силу). Н е 
cha l l enged the j u d g m e n t on the g r o u n d s of wrongful app l ica t ion of the 
law govern ing official sec re t s , t he v a g u e n e s s of t h e i n d i c t m e n t - which 
had led to p r o c e d u r a l p re jud ice aga ins t t he app l i can t - and o t h e r defects 
in the c r imina l inves t iga t ion , in p a r t i c u l a r the lack of an expe r t r epor t as 
to w h e t h e r t he d i spu t ed in fo rma t ion had o r ig ina t ed from publ ic sources . 
H e called for a r e a s s e s s m e n t of t he appl icable law a n d of t h e facts a n d 
evidence in the case file, and for t he case ' s r e m i t t a l for fresh inves t iga t ion . 

18. O n 13 S e p t e m b e r 2000 the P r e s i d i u m of the S u p r e m e C o u r t 
d i smissed the P r o c u r a t o r G e n e r a l ' s r e q u e s t a n d uphe ld t he acqu i t t a l . 
Whi le it acknowledged t h a t t he inves t iga t ion had b e e n t a i n t e d wi th flaws 
a n d sho r t comings , it found t h a t t he p rosecu t ion could not rely on t h e m 
in cal l ing for a r e m i t t a l , as it had been en t i re ly wi th in the p rosecu t ion ' s 
cont ro l to r ed res s t h e m at an ea r l i e r s t age in t he p roceed ings . Moreover , 
the P r e s i d i u m po in ted ou t t h a t the inves t iga t ion a u t h o r i t y had ear l ie r 
been r e q u i r e d to r e m e d y exact ly the s a m e defects as those rel ied on in 
the r eques t to q u a s h the acqu i t t a l . It observed t h a t on 29 O c t o b e r 1998 
the cour t had express ly i n s t r u c t e d t he inves t iga t ing au tho r i t y , inter alia, 
to conduc t a s t u d y of in fo rma t ion in t he publ ic d o m a i n in o r d e r to as
ce r t a in w h e t h e r the appl ican t could have o b t a i n e d the d i spu t ed d a t a 
from publ ic sources . 

19. O n 17 Ju ly 2002 the C o n s t i t u t i o n a l C o u r t of the Russ ian 
F e d e r a t i o n e x a m i n e d the app l i can t ' s cha l lenge to t he laws which al lowed 
supervisory review of a final a cqu i t t a l . 

20. In its ru l ing of the s a m e d a t e , the C o n s t i t u t i o n a l C o u r t dec la red 
incompa t ib le wi th the C o n s t i t u t i o n the legislat ive provis ions p e r m i t t i n g 
the r e - e x a m i n a t i o n and q u a s h i n g of a n a c q u i t t a l on t he g r o u n d s of a 
prejudicial or i n c o m p l e t e inves t iga t ion or cour t h e a r i n g or on t he g r o u n d 
of i naccu ra t e a s s e s s m e n t of the facts of t he case , save in cases w h e r e new 
evidence had e m e r g e d or t h e r e had been a f u n d a m e n t a l defect in the 
previous p roceed ings . 

21 . T h e C o n s t i t u t i o n a l C o u r t ' s j u d g m e n t s t a t e d , inter alia: 

"... Article 4 of Protocol No. 7 to the Convention provides that the right not to be tried 
or punished twice does not prevent the reopening of the case in accordance with the law 
and criminal procedure of the State concerned, if there is evidence of new or newly 
discovered facts, or if there has been a fundamental defect in the previous proceedings, 
which could affect the outcome of the case. 

It follows ... that, subject to the above requirements, the national legislation may 
provide for a system by which a case may be reopened and a final judgment be quashed, 
and may specify where, depending on the case, a procedure for reopening on the grounds 
of new or newly discovered evidence or a supervisory review should apply. 
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Any exemption from the general prohibition on resuming proceedings to the detri
ment of the acquitted or convicted person may be justified only in exceptional cir
cumstances, where a failure to rectify a miscarriage of justice would undermine the 
very essence of justice and the purpose of a verdict as a judicial act and would upset 
the required balance between the constitutionally protected values involved, including 
the rights and legitimate interests of convicted persons and those of the victims of crime. 
In the absence of any possibility of reversing a final judgment resulting from pro
ceedings tainted by a fundamental defect that was crucial for the outcome of the case, 
an erroneous judgment of this type would continue to have effect notwithstanding the 
principle of general fairness ... and the principle of judicial protection of fundamental 
rights and freedoms. 

3.2. Under the [Constitution and the Convention] any possibility provided for at 
national level of quashing a final judgment and reviewing a criminal case must be sub
ject to strict conditions and criteria clearly defining the grounds for such review, given 
that the judgment concerned is already binding and determinative of the individual's 
guilt and sentence. 

However, the grounds for review of final judgments provided for in the Code of 
Criminal Procedure [of 1960] go beyond these limits. When establishing a procedure 
for the review of final convictions and, especially, acquittals ... definite grounds should 
have been formulated to ensure that such a procedure would be implemented with 
sufficient distinctness, precision and clarity to exclude its arbitrary application by the 
courts. In failing to do so, [the legislature] misapplied the criteria which derive from 
[the Constitution] and Article 4 of Protocol No. 7 to the Convention for the quashing 
of final judgments in criminal cases ... 

Furthermore, [the power] of a supervisory instance to remit a case for fresh investiga
tion where it concludes, through its own assessment of evidence, that the previous in
vestigation has been prejudicial or incomplete, is incompatible with the constitutional 
principles of criminal procedure and with the Constitutional Court 's jurisprudence, 
in that it gives the prosecution an unfair advantage by providing it with additional 
opportunities to establish guilt even after the relevant judgment has become operative. 
It follows that a court of supervisory instance cannot quash a final acquittal only on the 
ground of its being unfounded ... Accordingly, the prosecutor is not entitled to request the 
supervisory review of such a judgment on the ground that it is unfounded ..." 

II. RELEVANT D O M E S T I C LAW AND O T H E R MATERIALS 

A. A p p l i c a b l e l e g i s l a t i o n 

22. Sect ion VI , C h a p t e r 30, of the 1960 C o d e of C r i m i n a l P r o c e d u r e 

(Уголовно-процессуальный кодекс РСФСР) in force a t t he m a t e r i a l 

t i m e al lowed ce r t a in officials to cha l lenge a j u d g m e n t which had become 

effective a n d to have t he case reviewed on po in t s of law a n d p r o c e d u r e . 

T h e supervisory review p r o c e d u r e (Art icles 371-83 of t he C o d e ) is dis

t inct from proceed ings in which a case is reviewed in the l ight of newly 

es tab l i shed facts (Art icles 384-90). Howeve r , s imi la r rules apply to bo th 

p r o c e d u r e s (Art icle 388). 
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/. Date on which a judgment becomes effective 

23. U n d e r t he t e r m s of Art ic le 356 of the C o d e of C r i m i n a l P r o c e d u r e , 
a j u d g m e n t t akes effect a n d is enforceable from the d a t e on which the 
appea l cour t r e n d e r s its decis ion or, if no appea l has been lodged, once 
t h e t ime- l imi t for appea l has exp i red . 

2. Grounds for supervisory review and reopening of a case 

Article 379 
Grounds for set t ing aside judgments which have become effective 

"The grounds for quashing or varying a judgment [on supervisory review] are the 
same as [those for setting aside judgments (which have not taken effect) on appeal] ..." 

Article 342 

Grounds for quashing or varying judgments [on appealj 

"'fhe grounds for quashing or varying a judgment on appeal are as follows: 

(i) prejudicial or incomplete investigation or pre-trial or court examination; 

(ii) inconsistency between the facts of the case and the conclusions reached by the 
court; 

(iii) a grave violation of procedural law; 

(iv) misapplication of [substantive] law; 

(v) discrepancy between the sentence and the seriousness of the offence or the 
convicted person's personality." 

Article 384 
Grounds for reopening cases due to new circumstances 

' Judgments , decisions and rulings which have become effective may be set aside on 
account of newly discovered circumstances. 

The grounds for reopening a criminal case are as follows: 

(i) with regard to a judgment which has become effective, the establishment of false 
witness testimony or false expert opinion; forgery of evidence, investigation records, 
court records or other documents; or an indisputably erroneous translation which has 
entailed the pronouncement of an unfounded or unlawful judgment ; 

(ii) with regard to a judgment which has become effective, the establishment of 
criminal abuse of their powers by judges when examining the case; 

(iii) with regard to a judgment which has become effective, the establishment of 
criminal abuse of their powers by investigation officers dealing with the case, where 
this has entailed the pronouncement of an unfounded or unlawful judgment or a de
cision to terminate the prosecution; 

(iv) other circumstances, unknown to the court at the time when the case was 
examined, which, alone or combined with other previously established facts, prove a 
convicted person's innocence or the commission by him or her of an offence which is 



332 NIKITIN v. RUSSIA JUDGMENT 

more or less serious than that of which he or she was convicted, or which prove the guilt 
of a person who was acquitted or whose prosecution was terminated." 

3. Authorised officials 

24. Ar t ic le 371 of the C o d e of C r i m i n a l P r o c e d u r e provided t h a t t he 
power to lodge a r eques t for a supervisory review could be exerc ised 
by the P r o c u r a t o r G e n e r a l , t he P r e s i d e n t of t he S u p r e m e C o u r t of the 
Russ ian F e d e r a t i o n or the i r respect ive d e p u t i e s in r e l a t ion to any j u d g 
m e n t o t h e r t h a n those of the P r e s i d i u m of the S u p r e m e C o u r t , and by 
the p re s iden t s of the reg iona l cour t s in respec t of any j u d g m e n t of a 
reg iona l or s u b o r d i n a t e cour t . A pa r ty to c r imina l or civil p roceed ings 
could solicit the in t e rven t ion of those officials for a review. 

4. Limitation period 

25. Art ic le 373 of the Code of C r i m i n a l P r o c e d u r e set a l imi ta t ion 
period of one yea r d u r i n g which a r e q u e s t cal l ing for t he supervisory-
review of an a c q u i t t a l could be b r o u g h t by an a u t h o r i s e d official. T h e 
per iod ran from the d a t e on which the a c q u i t t a l took effect. 

5. The effect of a supervisory review on acquittals 

26. U n d e r Ar t ic les 374, 378 and 380 of t he Code of C r i m i n a l Pro
c e d u r e , a r eques t for supervisory review was to be cons ide red by the 
judicial boa rd ( the P r e s i d i u m ) of the c o m p e t e n t cour t . T h e cour t could 
e x a m i n e the case on the m e r i t s a n d was not bound by the scope and 
g r o u n d s of the r e q u e s t for supervisory review. 

27. T h e P re s id ium could d ismiss or g r a n t the r e q u e s t . If it d i smissed 
the r eques t , the ea r l i e r j u d g m e n t r e m a i n e d in force. If it g r a n t e d the 
r e q u e s t , t he P r e s i d i u m could decide to q u a s h the j u d g m e n t and t e r m i 
n a t e t he c r imina l p roceed ings , to r emi t t he case for a new inves t iga t ion , 
to o rde r a fresh cour t e x a m i n a t i o n at any ins t ance , to upho ld a first-
ins tance j u d g m e n t r eve r sed on a p p e a l , or to vary or upho ld any of t he 
ear l ie r j u d g m e n t s . 

28. Art ic le 380 §§ 2 a n d 3 provided t h a t t he P r e s i d i u m could, in t he 
s a m e p roceed ings , r e d u c e a s e n t e n c e or a m e n d the legal classif icat ion of 
a convict ion or s en t ence to the d e f e n d a n t ' s a d v a n t a g e . If it found a 
s e n t e n c e or legal classif ication to be too l en ien t , it was obl iged to r e m i t 
the case for a new e x a m i n a t i o n . 

29. O n 1 J u l y 2002 a n e w Code of C r i m i n a l P r o c e d u r e c a m e in to force. 
U n d e r Art ic le 405, the appl ica t ion of supervisory review is l imi ted to those 
cases w h e r e it does not involve c h a n g e s t h a t would be d e t r i m e n t a l to the 
convicted pe r son . Acqu i t t a l s and decisions to d i scon t inue t he p roceed ings 
m a y not be t he subject of a superv isory review. 
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B. R e l e v a n t m a t e r i a l s 

30. O n 19 J a n u a r y 2000, at the 691th m e e t i n g of the M i n i s t e r s ' 
D e p u t i e s , the C o m m i t t e e of Min i s t e r s of the Counci l of E u r o p e adop ted 
R e c o m m e n d a t i o n No. R (2000) 2 on the r e - e x a m i n a t i o n or r eopen ing of 
c e r t a i n cases at d o m e s t i c level following j u d g m e n t s of t he E u r o p e a n 
C o u r t of H u m a n Righ ts . T h e r e c o m m e n d a t i o n e n c o u r a g e d the C o n t r a c t 
ing P a r l i e s to e x a m i n e t he i r na t iona l legal sys tems wi th a view to e n s u r i n g 
t h a t t h e r e exis ted a d e q u a t e possibi l i t ies to r e - e x a m i n e the case , inc luding 
the r e o p e n i n g of p roceed ings , in ins tances w h e r e the C o u r t had found a 
violat ion of the Conven t ion . 

T H E L A W 

I. ALLEGED V I O L A T I O N O F A R T I C L E 4 O F P R O T O C O L No. 7 T O 
T H E C O N V E N T I O N 

3 1 . T h e appl ican t c o n t e n d e d tha t the supervisory review proceed ings 
which took place af ter his final a cqu i t t a l cons t i t u t ed a viola t ion of his r ight 
not to be t r ied aga in in c r imina l ])roceedings for an offence of which he had 
been finally a c q u i t t e d . H e a l leged t h a t , at the least , he was liable to be 
t r i ed aga in on the s a m e cha rges , s ince the very fact of t he P r o c u r a t o r 
G e n e r a l ' s lodging a r e q u e s t for supervisory review c r e a t e d t he po ten t i a l 
for a new prosecu t ion . H e rel ied on Art ic le 4 of Protocol No. 7 to the 
C o n v e n t i o n , the re levant p a r t s of which provide : 

"1. No one shall be liable to be tried or punished again in criminal proceedings under 
the jurisdiction of the same State for an offence for which he has already been finally 
acquitted or convicted in accordance with the law and penal procedure of that State. 

2. The provisions of the preceding paragraph shall not prevent the reopening of the 
case in accordance with the law and penal procedure of the State concerned, if there is 
evidence of new or newly discovered facts, or if there has been a fundamental defect in 
the previous proceedings, which could affect the outcome of the case. 

A. T h e p a r t i e s ' s u b m i s s i o n s 

32. T h e G o v e r n m e n t cons ide red t h a t , for the p u rp o s e s of Ar t ic le 4 of 
Protocol No . 7, t he supervisory review proceed ings did not cons t i tu t e a 
second t r ia l . T h e y c o n t e n d e d t h a t t he d o m e s t i c law at the m a t e r i a l t ime 
did not p e r m i t the supervisory ins tance to convict the app l i can t , bu t only 
to q u a s h the previous j u d g m e n t s and to r emi t t he case for fresh 
e x a m i n a t i o n in adve r sa r i a l p roceed ings . In suppor t of the i r posi t ion, they 
re fe r red to t he C o n s t i t u t i o n a l C o u r t ' s ru l ing of 17 J u l y 2002 in the 
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a p p l i c a n t ' s case . T h e G o v e r n m e n t s u b m i t t e d t h a t the app l i can t ' s ac
q u i t t a l could not be said to have b e e n inva l ida ted or s u s p e n d e d a t any 
t i m e , given t h a t t he P r o c u r a t o r G e n e r a l ' s r e q u e s t was d i smissed by the 
P r e s i d i u m . 

33 . T h e G o v e r n m e n t fu r the r po in ted out t h a t , following the r ecen t 
c h a n g e in the legis la t ion, final a cqu i t t a l s could no longer be cha l l enged 
by way of supervisory review, a n d o t h e r j u d g m e n t s could not be chal 
l enged by way of supervisory review if they would be d e t r i m e n t a l to a 
convic ted pe r son . 

34. T h e appl ican t con te s t ed the G o v e r n m e n t ' s posi t ion and s u b m i t t e d 
t h a t , con t r a ry to the non bis in idem p r inc ip le , t he P r o c u r a t o r G e n e r a l ' s 
r e q u e s t had m a d e him liable to be t r i ed aga in for a n offence of which he 
had been finally a c q u i t t e d . A l t h o u g h the o u t c o m e r e m a i n e d u n c h a n g e d , 
he h a d effectively b e e n p ro secu t ed twice for the s a m e offence. H e 
c l a imed tha t the supervisory review was not jus t i f ied as a n excep t iona l 
r e o p e n i n g - p e r m i t t e d by the second p a r a g r a p h of Art ic le 4 of Protocol 
No. 7 - because t he P r e s i d i u m h a d es tab l i shed no f u n d a m e n t a l defect in 
previous p roceed ings which would r e q u i r e a r e - e x a m i n a t i o n of t he case . 

B. T h e Court ' s a s s e s s m e n t 

35. T h e C o u r t no tes t h a t t h e p ro tec t ion aga ins t dup l i ca t ion of c r imina l 
p roceed ings is one of t he specific sa feguards assoc ia ted wi th t he g e n e r a l 
g u a r a n t e e of a fair h e a r i n g in c r imina l p roceed ings . It r e i t e r a t e s t h a t the 
a im of Art ic le 4 of Protocol No. 7 is to prohibi t the r epe t i t i on of c r imina l 
p roceed ings tha t have b e e n conc luded by a final decis ion (see, a m o n g 
o t h e r a u t h o r i t i e s , Gradinger v. Austria, j u d g m e n t of 23 O c t o b e r 1995, 
Ser ies A no. 328-C, p. 65, § 53) . T h e C o u r t fu r the r no tes t h a t the 
repe t i t ive aspect of t r ia l or p u n i s h m e n t is c en t r a l to the legal p rob lem 
add re s sed by Art ic le 4 of Protocol No . 7. In Oliveira v. Switzerland ( judg
m e n t of 30 J u l y 1998, Reports oj Judgments and Decisions 1998-V), t he fact 
t h a t t he pena l t i e s in the two se ts of p roceed ings were not c u m u l a t i v e was 
re levan t to the finding t h a t t h e r e was no violat ion of t he provision w h e r e 
two sets of p roceed ings were b r o u g h t in respect of a single act (p. 1998, 
§ 2 7 ) . 

36. T u r n i n g to t he superv isory review of an acqu i t t a l conduc t ed in 
c i r c u m s t a n c e s such as the p r e s e n t case , the C o u r t will first d e t e r m i n e 
w h a t e l e m e n t s , if any, of Ar t ic le 4 of Protocol No. 7 a r e to be found in 
such p roceed ings . For this p u r p o s e , it will have r e g a r d to t he following 
aspec t s : 

- w h e t h e r t h e r e h a d b e e n a " f ina l" decis ion before the supervisory 
i n s t ance i n t e rvened , or w h e t h e r t he superv isory review was an in t eg ra l 
p a r t of the ord inary p r o c e d u r e a n d i tself provided a final decis ion; 
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- w h e t h e r the app l ican t was " t r i ed a g a i n " in the p roceed ings before 
the P r e s i d i u m ; and 

- w h e t h e r t he app l i can t b e c a m e "l iable to be t r i ed a g a i n " by v i r tue of 
t he P r o c u r a t o r G e n e r a l ' s r e q u e s t . 

Finally, t he C o u r t will cons ider w h e t h e r , in t he c i r c u m s t a n c e s of the 
case , t he superv isory review could in pr inciple have given r ise to any form 
of dup l ica t ion of the c r imina l p roceed ings , c o n t r a r y to t he p ro tec t ion 
afforded by Art ic le 4 of Protocol No. 7. 

7. Whether the applicant had been "finally acquitted"prior to the supervisory 
review 

37. Accord ing to t he exp l ana to ry r epo r t to Protocol No. 7, which itself 
refers back to the E u r o p e a n Conven t i on on the I n t e r n a t i o n a l Val id i ty of 
C r i m i n a l J u d g m e n t s , a "decis ion is final 'if, accord ing to the t r ad i t iona l 
express ion , it has acqu i r ed the force of res judicata. Th i s is t he case w h e n 
it is i r revocable , t h a t is to say w h e n no fu r the r o r d i n a r y r e m e d i e s are 
avai lable or w h e n the pa r t i e s have e x h a u s t e d such r e m e d i e s or have 
p e r m i t t e d t he t ime- l imi t to expire w i thou t avai l ing t hemse lves of t h e m ' ". 

38. T h e C o u r t no tes t h a t the p r o c e d u r a l law at the t i m e allowed 
ce r t a in officials to cha l lenge a j u d g m e n t which had t a k e n effect. T h e 
g r o u n d s for superv isory review w e r e t h e s a m e as for lodging an o rd ina ry 
appea l . W i t h r ega rd to acqu i t t a l s , the r eques t for supervisory review could 
be lodged wi th in one year of t he j u d g m e n t ' s t a k i n g effect. A s s u m i n g tha t 
t he P r e s i d i u m g r a n t e d t he P r o c u r a t o r G e n e r a l ' s r e q u e s t a n d t h a t the 
p roceed ings were r e l a u n c h e d , the ensu ing ru l ing would still cons t i t u t e 
the only decision in the app l i can t ' s c r imina l case , wi th no o t h e r decision 
r e m a i n i n g concu r r en t l y in force, a n d t h a t decis ion would be "f inal" . T h u s , 
it a p p e a r s t h a t t he d o m e s t i c legal sys tem in Russ ia at t he t i m e did not 
r ega rd decisions such as the a c q u i t t a l in t he p r e s e n t case as "f inal" unti l 
the t ime- l imi t for m a k i n g an app l i ca t ion for supervisory review had 
expi red . O n t h a t basis , t he decision by the P r e s i d i u m of t he S u p r e m e 
C o u r t on 13 S e p t e m b e r 2000 not to accept t h e case for superv isory review 
would be t he "f inal" decis ion in t he case . O n such an i n t e r p r e t a t i o n , 
Art ic le 4 of Protocol No. 7 would have no appl ica t ion wha t soeve r in the 
p r e s e n t case , as all t he decis ions before the C o u r t r e l a t e d to t he s ame 
single set of p roceed ings . 

39. However , t he C o u r t r e i t e r a t e s t h a t a superv isory r e q u e s t for an
n u l m e n t of a final j u d g m e n t is a form of e x t r a o r d i n a r y appea l in t h a t it is 
not d i rec t ly accessible to t he d e f e n d a n t in a c r imina l case , and its appli
cat ion d e p e n d s on the d i sc re t ion of a u t h o r i s e d officials. T h e C o u r t h a s , for 
e x a m p l e , not accep ted t h a t supervisory review is a n effective domes t i c 
r e m e d y in e i t he r t he civil or t he c r imina l con t ex t s (see Tumilovich v. Russia 
( d e c ) , no. 47033/99 , 22 J u n e 1999, a n d Berdzenishvili v. Russia ( d e c ) , 
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no. 31697/03 , E C H R 2004-11), and it has found t h a t t he q u a s h i n g of a 
j u d g m e n t on supervisory review can c r e a t e p rob l ems as to the legal 
c e r t a i n t y to be afforded to the ini t ia l j u d g m e n t (see Brumdrescu v. Romania 
[ G C ] , no. 28342/95, § 62, E C H R 1999-VII, and Ryabykh v. Russia, 
no. 52854/99, §§ 56-58, E C H R 2003-IX) . T h e C o u r t will t he re fo re a s s u m e 
in the following p a r a g r a p h s t h a t the appea l j u d g m e n t of 17 Apri l 2000, by 
which the app l i can t ' s a c q u i t t a l b e c a m e final on t h a t s a m e d a l e , was t he 
"final dec is ion" for the pu rposes of Art ic le 4 of Protocol No. 7. 

2. Whether the applicant was "tried again" in the proceedings before the 
Presidium 

40. T h e C o u r t observes t h a t t he P r o c u r a t o r G e n e r a l ' s recjuest for 
supervisory review of t he a c q u i t t a l was e x a m i n e d by the P r e s i d i u m . Its 
d e t e r m i n a t i o n was l imi ted , at t h a t s t age , to t he ques t i on w h e t h e r to 
g r a n t the r eques t for supervisory review. In the c i r c u m s t a n c e s of t he 
p r e s e n t case , the P re s id ium did not accept the appl ica t ion for review, and 
the final decision r e m a i n e d t h a t of 1 7 April 2000. 

4 1 . It follows t h a t t he app l i can t was not " t r ied a g a i n " wi th in the 
m e a n i n g of Art ic le 4 § 1 of Protocol N o . 7 in t he p roceed ings by which the 
P r e s i d i u m of t he S u p r e m e C o u r t re jec ted the P r o c u r a t o r G e n e r a l ' s 
r e q u e s t for supervisory review of t he app l i can t ' s a cqu i t t a l . 

3. Whether the applicant was "liable to be tried again " 

42. T h e C o u r t has fu r the r cons ide red w h e t h e r t he app l i can t was 
"l iable to be t r ied aga in" , as he a l leged. It no tes t h a t , had the r e q u e s t 
been g r a n t e d , the P r e s i d i u m would have been r e q u i r e d , by Art ic le 380 of 
t he C o d e of C r i m i n a l P r o c e d u r e in force a t t he t i m e , to choose one of 
t he op t ions set ou t in p a r a g r a p h 27 above. I m p o r t a n t l y , t he P r e s i d i u m 
was not e m p o w e r e d to m a k e a new d e t e r m i n a t i o n on the m e r i t s in t he 
s a m e p roceed ings , but mere ly to dec ide w h e t h e r or not to g r a n t t h e 
P r o c u r a t o r G e n e r a l ' s r e q u e s t . 

43 . It a p p e a r s the re fo re t h a t t he p o t e n t i a l for r e s u m p t i o n of p ro 
ceedings in this case would have b e e n too r e m o t e or indi rec t to c o n s t i t u t e 
"l iabil i ty" for the purposes of Art ic le 4 § 1 of Protocol No . 7. 

44. A l t h o u g h the e l e m e n t s d iscussed in p a r a g r a p h s 40 to 43 above a r e 
in t hemse lves sufficient to d e m o n s t r a t e t h a t supervisory review in th is 
case did not lead to a viola t ion of Ar t ic le 4 of Protocol No. 7, t he C o u r t 
no tes t h a t t h e r e exis ts a subs t an t ive , and t hus m o r e i m p o r t a n t , r e a s o n to 
reach the s a m e conclusion. It cons iders t h a t the crucia l point in this case is 
t ha t supervisory review could not in any event have given r ise to a 
dup l i ca t ion of c r imina l p roceed ings , w i th in t he m e a n i n g of Art ic le 4 § 1 
of Protocol No. 7, for t he following reasons . 
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45 . T h e C o u r t observes t h a t Art ic le 4 of Pro tocol No. 7 d r a w s a c lear 
d i s t inc t ion b e t w e e n a second p rosecu t ion or t r ia l , which is p roh ib i t ed 
by the first p a r a g r a p h of t h a t Ar t ic le , and the r e s u m p t i o n of a t r ial in 
excep t iona l c i r c u m s t a n c e s , which is provided for in its second p a r a g r a p h . 
Art ic le 4 § 2 of Protocol No. 7 express ly envisages t he possibil i ty t h a t a n 
individual may have to accept p rosecu t ion on the s a m e c h a r g e s , in 
accordance wi th domes t i c law, whe re a case is r e o p e n e d following the 
e m e r g e n c e of new evidence or the discovery of a f u n d a m e n t a l defect in 
the previous p roceed ings . 

46. T h e C o u r t no tes t h a t the Russ ian legislat ion in force at the 
m a t e r i a l t i m e p e r m i t t e d a c r imina l case in which a final decis ion had 
b e e n given to be r e o p e n e d on the g rounds of new or newly discovered 
evidence or a f u n d a m e n t a l defect (Articles 384-90 of t he Code of C r i m i n a l 
P r o c e d u r e ) . T h i s p r o c e d u r e obviously falls wi th in t he scope of Art ic le 4 § 2 
of Protocol No. 7. However , t he C o u r t notes t h a t , in addi t ion , a sys tem also 
exis ted which allowed the review of a case on the g rounds of a jud ic ia l e r ro r 
conce rn ing poin ts of law and p rocedure (supervisory review, which is 
governed bv Art ic les 371-83 of the Code of C r i m i n a l P r o c e d u r e ) . T h e 
subject m a t t e r of such proceedings r e m a i n e d the s a m e c r imina l c h a r g e 
and the val idi ty of its previous d e t e r m i n a t i o n . If t he r eques t was g r a n t e d 
and the p roceed ings were r e s u m e d for fu r the r cons ide ra t ion , t he u l t i m a t e 
effect of supervisory review would be to annu l all decisions previously t a k e n 
by cour t s and to d e t e r m i n e the c r imina l c h a r g e in a new decision. T o this 
ex t en t , t he effect of supervisory review is t he s a m e as r eopen ing , because 
bo th cons t i tu te a form of con t inua t i on of the previous p roceed ings . T h e 
C o u r t the re fore concludes t h a t for the purposes of the non bis in idem 
principle supervisory review m a y be r e g a r d e d as a special type of r e 
open ing falling wi th in the scope of Art icle 4 § 2 of Protocol No . 7. 

47. T h e app l ican t ' s a r g u m e n t t h a t t he supervisory review was unneces 
sary and a m o u n t e d to an abuse of process is not re levant to t he ques t ion of 
compl iance wi th Art ic le 4 of Protocol No. 7: the m a n n e r in which the power 
was exercised is re la t ive to t h e overall fairness of c r imina l p roceed ings , but 
cannot be decisive for the purpose of identifying the p r o c e d u r e as a 
" r e o p e n i n g " as opposed to a "second t r ia l" . O n the facts of t he p resen t 
case , the p roceed ings a i m e d at s ecu r ing a supervisory review were an a t 
t e m p t to have t he proceedings r eopened r a t h e r t h a n an a t t e m p t e d "second 
t r ia l" . 

48 . Finally, t he C o u r t no tes t h a t t he conformi ty wi th the r e q u i r e m e n t 
of lawfulness u n d e r Art ic le 4 § 2 of Protocol No. 7 is u n d i s p u t e d in the 
p re sen t case . 

49. T h e C o u r t conc ludes t h a t the app l i can t was not l iable to be tr ied or 
p u n i s h e d aga in wi th in the m e a n i n g of Art ic le 4 § 1 of Protocol No. 7 to the 
Conven t ion , and tha t accordingly t he re has been no violat ion of t h a t 
provision. 
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II. ALLEGED V I O L A T I O N O F ARTICLE 6 § 1 O F T H E C O N V E N T I O N 

50. T h e app l ican t m a i n t a i n e d tha t the supervisory review proceed ings 
c o n d u c t e d a l t e r his Final a c q u i t t a l c o n s t i t u t e d a viola t ion of his r ight t o a 
fair t r ia l . H e rel ied on Art icle 6 § 1 of the C o n v e n t i o n , t he re levan t pa r t of 
which provides : 

"In the determination of... any criminal charge against him, everyone is entitled to a 
fair ... hearing ... by [a] ... tribunal ..." 

A. T h e p a r t i e s ' s u b m i s s i o n s 

5 1 . In the i r pos t -admiss ib i l i ty submiss ions , the G o v e r n m e n t s t a t e d 
t h a t the supervisory review proceed ings did not c o n s t i t u t e a new e x a m i 
na t ion of the app l i can t ' s c r imina l c h a r g e because t he r e q u e s t to q u a s h the 
acqu i t t a l lodged by the P r o c u r a t o r G e n e r a l had been d i smissed by the 
P r e s i d i u m of t h e S u p r e m e C o u r t w i thou t e x a m i n i n g the m e r i t s . T h e y 
in formed the C o u r t t h a t , just as Art ic le 380 § 2 of the Code of C r i m i n a l 
P r o c e d u r e p roh ib i t ed the P r e s i d i u m from inc reas ing a s en t ence or 
c h a n g i n g a legal classification to a m o r e ser ious one wi thou t r e m i t t i n g 
t h e case for new e x a m i n a t i o n , t he P r e s i d i u m itself was u n a b l e to rep lace 
an acqu i t t a l wi th a convict ion while s imu l t aneous ly g r a n t i n g the r eques t 
for r eopen ing . T h e y also c l a imed t h a t , since the supervisory review pro
ceedings had no adverse impac t on the app l i can t ' s final a cqu i t t a l , they 
could not have cons t i t u t ed a violat ion of the app l i can t ' s r ight to a fair 
h e a r i n g wi th in t he m e a n i n g of Art ic le 6 § 1 of t he Conven t ion . 

52. T h e G o v e r n m e n t po in ted out t h a t t he supervisory review in the 
p r e s e n t case had been conduc t ed in acco rdance wi th t he p r o c e d u r e 
p resc r ibed by law. In pa r t i cu l a r , t he P r o c u r a t o r G e n e r a l ' s r eques t had 
b e e n lodged wi th in one yea r of t h e a c q u i t t a l t a k i n g effect. 

53 . T h e app l ican t d i spu t ed those submiss ions and m a i n t a i n e d tha t the 
very possibil i ty of cha l l eng ing the final and enforceable a c q u i t t a l had 
viola ted his r ight to a fair t r ia l . H e s t a t e d t h a t , a l t h o u g h the supervisory 
review had compl ied wi th t he fo rmal r e q u i r e m e n t s imposed by law at t he 
m a t e r i a l t i m e , it had not b e e n necessary . H e c la imed t h a t , in t he cir
c u m s t a n c e s of t h e case , t he P r o c u r a t o r G e n e r a l ' s call for supervisory re 
view p roceed ings had clearly been a n a b u s e of process and incompa t ib l e 
wi th t he C o n v e n t i o n pr inc ip les . 

B. T h e C o u r t ' s a s s e s s m e n t 

54. T h e C o u r t has found above t h a t the supervisory review in this case 
was c o m p a t i b l e wi th the non bis in idem p r inc ip le e n s h r i n e d in Art ic le 4 of 
Protocol No. 7, which is itself one aspect of a fair t r ia l . T h e m e r e fact t h a t 
t he in s t i t u t ion of supervisory review as app l ied in t he p r e s e n t case was 
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compa t ib l e wi th Art ic le 4 of Pro tocol No . 7 is not , however , sufficient to 
es tabl i sh compl iance wi th Art ic le 6 of the Conven t ion . T h e C o u r t mus t 
d e t e r m i n e its compat ib i l i ty wi th Art ic le 6 i n d e p e n d e n t l y of i ts conclu
sion u n d e r Ar t ic le 4 of Protocol No . 7. 

55 . In pa r t i cu la r , the C o u r t r e i t e r a t e s t h a t it has previously held t h a t 
t he ins t i tu t ion of supervisory review can give rise to p rob l ems of legal 
ce r ta in ty , as j u d g m e n t s in civil cases r e m a i n e d open to review indefinitely, 
on relat ively m i n o r g r o u n d s (see Brumarescu and Ryabykh, bo th cited above) . 
T h e posit ion r e g a r d i n g c r imina l cases is somewha t different , at least in so 
far as acqu i t t a l s a r e conce rned , as a review could only be r e q u e s t e d du r ing a 
period of one year following the d a t e of t he acqu i t t a l in ques t ion . 

56. Moreover , t he C o u r t observes tha t t he r e q u i r e m e n t s of legal 
c e r t a i n t y a r e not abso lu te . In c r imina l cases , they m u s t be assessed in the 
light of, for e x a m p l e , Art ic le 4 § 2 of Protocol No . 7, which express ly 
p e r m i t s a S t a t e to r e o p e n a case d u e to the e m e r g e n c e of new facts , or 
w h e r e a f u n d a m e n t a l defect is d e t e c t e d in t he previous p roceed ings , 
which could affect t he o u t c o m e of t he case . T h e possibil i ty of r e - examin 
ing or r e o p e n i n g cases was also cons ide red by the C o m m i t t e e of Min i s t e r s 
as a g u a r a n t e e of r e s t i t u t i on , pa r t i cu la r ly in the con tex t of t he execu t ion 
of t h e C o u r t ' s j u d g m e n t s . In its R e c o m m e n d a t i o n No . R (2000) 2 on the 
r e - e x a m i n a t i o n or r e o p e n i n g of ce r t a in cases a t the d o m e s t i c level follow
ing j u d g m e n t s of the E u r o p e a n C o u r t of H u m a n Righ t s , it u rged m e m b e r 
S t a t e s to e n s u r e t h a t the i r d o m e s t i c legal sys tems provided for a pro
c e d u r e w h e r e b y a case could be r e - e x a m i n e d or r eopened . 

57 . T h e m e r e possibil i ty of r e o p e n i n g a c r imina l case is the re fo re 
p r i m a facie compa t ib l e wi th t he C o n v e n t i o n , inc lud ing the g u a r a n t e e s of 
Art ic le 6. However , c e r t a in special c i r c u m s t a n c e s of t he case m a y reveal 
t h a t t he ac tua l m a n n e r in which it was used i m p a i r e d t he very essence of a 
fair t r ia l . In pa r t i cu l a r , t he C o u r t has to assess w h e t h e r , in a given case , 
t he power to l aunch and conduc t a superv i sory review was exerc i sed by the 
a u t h o r i t i e s so as to s t r ike , to t he m a x i m u m ex ten t possible , a fair ba lance 
b e t w e e n the i n t e r e s t s of t he individual a n d the need to e n s u r e the 
effectiveness of the sys tem of c r imina l j u s t i ce . 

58 . T h e C o u r t a t t a c h e s p a r t i c u l a r weight to t he a r g u m e n t t h a t , in the 
app l i can t ' s case , t he P r e s i d i u m was indeed only dec id ing the ques t ion 
w h e t h e r t he case was to be r e o p e n e d or not . H a d it q u a s h e d the ac
q u i t t a l , this would necessar i ly have en ta i l ed a s e p a r a t e set of adversa r i a l 
p roceed ings on the m e r i t s before the c o m p e t e n t cou r t s . T h e decis ion by 
the P r e s i d i u m thus m a r k e d a p r o c e d u r a l s t ep which was no m o r e t h a n a 
p recond i t ion to a new d e t e r m i n a t i o n of the c r imina l c h a r g e . T h e C o u r t 
no tes t h a t t he P r e s i d i u m of t he S u p r e m e C o u r t d i smis sed t h e P rocu ra 
tor G e n e r a l ' s r e q u e s t , hav ing found t h a t it rel ied on defects which it had 
b e e n en t i re ly wi th in the p rosecu t ion ' s cont ro l to r ed res s before, not after, 
t he final j u d g m e n t . T h e P r o c u r a t o r G e n e r a l ' s r e q u e s t could i tself be 
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cri t ic ised as be ing a r b i t r a r y a n d an abuse of process . However , it had no 
decisive i m p a c t on t he fa i rness of the p r o c e d u r e for r e o p e n i n g as a whole , 
which was p r imar i ly a m a t t e r for the P r e s i d i u m ' s de l i be r a t i on (see, mutatis 
mutandis, Voloshchuk v. Ukraine ( d e c ) , no. 51394/99, 14 O c t o b e r 2003, and 
Sardin v. Russia ( d e c ) , no. 69582 /01 , E C H R 2004-11). Accordingly, the 
a r b i t r a r i n e s s of the P r o c u r a t o r G e n e r a l ' s r e q u e s t for a r e o p e n i n g could 
not be , a n d was not , pre judic ia l for t he d e t e r m i n a t i o n of t he c r imina l 
cha rges in t he p r e s e n t case . 

59. T h e C o u r t conc ludes t h a t t he a u t h o r i t i e s c o n d u c t i n g the super 
visory review in t he p r e s e n t case did not fail to s t r ike a fair ba l ance 
b e t w e e n t h e i n t e r e s t s of the app l i can t a n d the need to e n s u r e t he p rope r 
a d m i n i s t r a t i o n of j u s t i c e . 

60. As to the proceedings before t he P re s id ium of t he S u p r e m e C o u r t , 
t he i r o u t c o m e was favourable to the appl icant and he canno t therefore 
claim to be a vict im of a violation of his right to a fair h e a r i n g in respect 
of those proceedings . Moreover , accord ing to the es tab l i shed case-law of 
t he Conven t ion o rgans , Art ic le 6 does not apply to p roceed ings conce rn ing 
a failed r eques t to reopen a case. Only t he new proceed ings , after the 
r eopen ing has been g r a n t e d , can be r ega rded as conce rn ing the de
t e r m i n a t i o n of a c r imina l charge (see, inter alia, X v. Austria, no. 7761/77, 
C o m m i s s i o n decision of 8 M a y 1978, Decis ions and R e p o r t s (DR) 14,]). 171 
at p . 174, and Ruiz Maleos and Others v. Spain, no. 24469/94, Commis s ion 
decision of 2 D e c e m b e r 1994, D R 79-B, p. 141). 

(il . Accordingly, the C o u r t finds no violat ion of Art ic le 6 § 1 of the 
Conven t ion . 

F O R T H E S E R E A S O N S , T H E C O U R T U N A N I M O U S L Y 

1. Holds t h a t t h e r e has b e e n no violat ion of Ar t ic le 4 of Protocol No. 7 to 
the Conven t ion ; 

2. Holds t ha t t h e r e has b e e n no viola t ion of Art ic le 6 § 1 of the Conven t ion . 

D o n e in Engl ish , and notified in wr i t i ng on 20 J u l y 2004, p u r s u a n t to 
Ru le 77 §§ 2 and 3 of t he Rules of C o u r t . 

In acco rdance wi th Art ic le 45 § 2 of t he Conven t i on a n d Ru le 74 § 2 of 
the Rules of C o u r t , t he c o n c u r r i n g opin ion of M r Louca ides is a n n e x e d to 
this j u d g m e n t . 

S. DOELÉ 
R e g i s t r a r 

J . -P . COSTA 
P re s iden t 

J . -P .C . 
S.D. 
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C O N C U R R I N G O P I N I O N O F J U D G E E O U C A I D E S 

I have vo ted wi th the major i ty t h a t t h e r e has been no violation of 
Art ic le 4 of Protocol No. 7 a n d Art ic le 6 § 1 of t he C o n v e n t i o n in this 
case. However , t he reasons for my f inding as r ega rds t he app l i can t ' s 
compla in t u n d e r Art ic le 4 of Protocol No. 7 a r e different from those of 
the major i ty . In my opinion, the appl ican t was not a vict im in respect of 
this compla in t . 

In o rde r to e x a m i n e the m e r i t s of the c o m p l a i n t s in ques t ion , we should 
first be satisfied t h a t t he app l ican t was e i t he r t r ied or p r o s e c u t e d (see 
Zigarella v. Italy ( d e c ) , no. 48154/99, E C H R 2002-IX) t h r o u g h , or as a 
resu l t of, the r eques t by the P r o c u r a t o r G e n e r a l to t he P r e s i d i u m of t he 
S u p r e m e C o u r t t ha t the case be reviewed in supervisory p roceed ings . 

However , t he P re s id ium of the S u p r e m e C o u r t d i smissed the P r o c u r a t o r 
G e n e r a l ' s r eques t , with the resu l t t h a t no supervisory p roceed ings agains t 
the appl ican t ever took place . In the c i r cums tances , I do not see how the 
appl icant can be cons idered a vict im as r ega rds his compla in t t ha t 
supervisory review proceed ings took place after his final acqu i t t a l , and 
t h a t such p roceed ings cons t i t u t ed a violation of his r ight not to be tr ied 
again in c r imina l proceedings for an offence of which he h a d been finally 
acqu i t t ed . 

In o t h e r words , the P r o c u r a t o r G e n e r a l ' s r eques t for a review of the 
case hav ing been d i smissed , one canno t speak of any c o m m e n c e m e n t o r 
r e c o m m e n c e m e n t of p rosecu t ion or t r ia l of the app l i can t . 

It is t r u e t h a t Art ic le 4 of Protocol No. 7 refers to the r ight not to be 
"liable to be t r ied or pun i shed aga in ... for an offence ..." ( emphas i s a d d e d ) . 
However , in my opinion, no one can be cons ide red " l iab le" to be t r i ed o r 
p rosecu ted , in any rea l sense , for an offence unless all the necessa ry legal 
p r e r equ i s i t e s for t h a t t r ial or p rosecu t ion , accord ing to the re levan t na t io
na l legal sys tem, a r e sat isf ied. In this case , one of the essen t ia l p r e 
requ i s i t e s for the fu r the r t r ia l or p rosecu t ion of t he app l i can t , at the 
m a t e r i a l t i m e , was approva l of t he P r o c u r a t o r G e n e r a l ' s r eques t for 
review of t he case , a condi t ion t h a t was not satisfied. 

Moreover , s ince his a cqu i t t a l , t he app l ican t has not faced any o t h e r 
c h a r g e in w h a t e v e r form. In t he absence of such m e a s u r e s , I do not see 
how he could be cons idered as hav ing been " l iab le" to p rosecu t ion for t he 
pu rposes of Art ic le 4 of Pro tocol No. 7, un less we s t r e t ch t he concept of 
" p r o s e c u t i o n " beyond its n o r m a l or es tab l i shed m e a n i n g . 
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SOMMAIRE1 

Recours en révision d'une décision définitive d'acquittement 

Article 6 § 1 de la Convention 

Procès équitable - Procédure pénale - Recours en révision d'une décision définitive d'acquitte
ment - Sécurité juridique - Délai d'exercice du recours en révision - Réouverture d'une affaire 
pénale - Effet de la réouverture sur la substance du droit à un procès équitable 

Article 4 du Protocole n" 7 

Non bis in idem - Recours en révision d'une décision définitive d'acquittement - Acquittement 
définitif - Délai d'exercice du recours en révision - Exposition à de nouvelles poursuites -
Distinction entre renouvellement des poursuites ou du procès et reprise d'une procédure antérieure 
- F.ffet de la révision 

* 
* * 

Le requérant fut accusé d'espionnage. L'acquittement dont il bénéficia fut 
confirmé par la Cour suprême en avril 2000. En mai 2000, le procureur général 
requit du présidium de la Cour suprême le réexamen de l'affaire dans le cadre de 
la procédure de révision. Cette requête fut rejetée. La Cour constitutionnelle 
déclara par la suite contraires à la Constitution les dispositions qui permettaient 
le réexamen et l'annulation de décisions d'acquittement, sauf en cas de découverte 
d'éléments nouveaux ou de vice fondamental ayant entaché la procédure. 

I. Article 4 du Protocole n" 7: le droit interne en vigueur à l'époque pertinente 
habilitait certains fonctionnaires à contester les décisions judiciaires passées en 
force de chose jugée en invoquant des motifs identiques à ceux pour lesquels 
l'appel était autorisé. En ce qui concerne les verdicts d'acquittement, pareil 
recours pouvait être exercé pendant un an. En l'espèce, si le présidium avait 
accueilli le recours en question, le jugement auquel aurait abouti la procédure 
subséquente aurait constitué la seule décision sur les poursuites dirigées contre 
l'intéressé. En d'autres termes, il apparaît que l'ordre juridique interne ne consi
dérait pas les décisions d'acquittement comme «définitives» avant l'expiration du 
délai prévu pour former un recours en révision. Alors, le rejet de la demande de 
réexamen de l'affaire devrait être vu comme le «jugement définitif» en l'espèce et 
l'article 4 du Protocole n" 7 ne trouverait pas à s'appliquer dans la mesure où tous les 
jugements intervenus dans cette affaire se rattacheraient à la même procédure. 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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Toutefois, la révision d'une déeisiou passer en l'orée de chose jugée s'analyse en un 
recours extraordinaire laissé à la discrétion des fonctionnaires compétents en la 
matière. Or la Cour refuse de tenir pareille instance pour une voie de recours 
interne effective et l'estime de nature à susciter des difficultés au regard du 
principe de sécurité juridique. Elle considère dès lors que le «jugement définitif» 
aux fins de l'article 4 du Protocole n" 7 est celui qui a confirmé l'acquittement de 
l'intéresse en avril 2000. Le recours en révision ayant été rejeté, le requérant n'a pas 
été une nouvelle fois «poursuivi ». Il reste cependant à rechercher s'il a été exposé à 
de nouvelles poursuites. A cet égard, le presidium n'avait pas le pouvoir de rendre 
une nouvelle décision au fond, de sorte que l'éventualité d'une réouverture de la 
procédure était en l'espèce trop lointaine ou indirecte pour cpte l'on puisse dire que 
le requérant a été exposé à de nouvelles poursuites. Qui plus est, la procédure de 
révision ne pouvait en aucun cas donner lieu au renouvellement de poursuites 
pénales. L'article 4 du Protocole n" 7 établit une nette distinction entre le renou
vellement des poursuites ou du procès - qu'il interdit - et la réouverture du procès 
en raison de circonstances exceptionnelles tenant à l'apparition de faits nouveaux 
ou à la découverte d'un vice fondamental dans la procédure précédente. Le droit 
russe en vigueur à l'époque pertinente autorisait la réouverture de l'instance pour 
ces motifs et permettait de surcroît la révision des décisions entachées d'erreurs 
ayant trait à des questions de droit ou de procédure. Le recours en révision portait 
sur les mêmes accusations que celles à l'origine de la décision qu'il visait et, dans le 
cas où il était accueilli, donnait lieu à une instance ayant pour effet ultime d'annuler 
toutes les décisions judiciaires précédentes ainsi que de statuer sur les accusations 
en question par une nouvelle décision. La révision et la réouverture de l'affaire 
avaient donc des effets identiques puisqu'il s'agissait dans les deux cas de dispo
sitifs autorisant la reprise de la procédure précédente. L'instance en révision peut 
dès lors être considérée comme un type particulier de réouverture de la procédure. 
Conclusion : non-violation (unanimité). 

2. Article 6 de la Convention : le fait que l'ouverture d'une instance de révision ait 
en l'espèce été compatible avec l'article 4 du Protocole n" 7 ne suffit pas à en établir 
la conformité à l'article 6 de la Convention. Selon la jurisprudence de la Cour, 
pareille procédure est de nature à susciter des difficultés touchant à la sécurité 
juridique des décisions rendues en matière civile clans la mesure où celles-ci sont 
indéfiniment susceptibles de faire l'objet d'un réexamen. Il en va toutefois différem
ment en matière pénale, à tout le moins en ce qui concerne les décisions d'acquitte
ment, dans la mesure où le délai pendant lequel leur révision peut être demandée 
n'excède pas un an. En outre, l'exigence de sécurité juridique n'est pas absolue et la 
possibilité de rouvrir une procédure pénale est à première vue compatible avec la 
Convention. Si la manière dont cette faculté est concrètement utilisée peut porter 
atteinte à la substance même du procès équitable, les autorités n'ont pas manqué, 
en l'espèce, à leur obligation de ménager un juste équilibre entre les intérêts en 
présence, compte tenu en particulier du fait que le presidium s'est borné à statuer 
sur la question de l'opportunité de la réouverture de l'affaire. L'issue de la procé
dure suivie devant le presidium ayant été favorable au requérant et l'article 6 ne 
s'appliquant en aucun cas à l'instance relative à une demande de réouverture d'une 
affaire, l'intéressé ne peut se prétendre victime à cet égard d'une violation de la 
Convention. 

Conclusion : non-violation (unanimité). 
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En l 'af fa ire N i k i t i n e c. R u s s i e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t ion) , 

s i égean t en u n e c h a m b r e composée de : 

M M . J . -P. COSTA, président, 

A . B . BAKA, 

L . LOUCAIDES, 

K. Jl 'NGWIERT, 

V . BUTKEVYCH, 

M . UGREK.IIEI.IDZE, 

A. KOVLER,juges, 

et de M""' S. DOI.LÉ,grejjière de section, 

Après en avoir dé l ibéré en c h a m b r e du conseil le 13 n o v e m b r e 2003 et le 

29 j u i n 2004, 

Rend l ' a r rê t q u e voici, a d o p t é à ce t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'or igine de l 'affaire se t rouve une r e q u ê t e (n" 50178/99) d i r igée 

c o n t r e la F é d é r a t i o n d e Russ ie et dont un r e s so r t i s san t de cet E t a t , 

M . A l e x a n d r e Kons t an t inov i t ch Nik i t ine (« le r e q u é r a n t »), a saisi la C o u r 

le 18 juillet 1999 en ve r tu de l 'ar t icle 34 de la C o n v e n t i o n de s a u v e g a r d e 

des Dro i t s de l ' H o m m e et des L ibe r t é s f o n d a m e n t a l e s (« la C o n v e n t i o n » ) . 

2. Le g o u v e r n e m e n t russe («le G o u v e r n e m e n t » ) est r e p r é s e n t é par 

M . P. Lap tev , r e p r é s e n t a n t de la F é d é r a t i o n de Russ ie devan t la C o u r 

e u r o p é e n n e des Dro i t s de l ' H o m m e . 

3. Le r e q u é r a n t voit d a n s la p r o c é d u r e de révision e n g a g é e ap rè s son 

a c q u i t t e m e n t défini t i f u n e violat ion de son droit à un procès é q u i t a b l e et 

de son dro i t à ne pas ê t re poursuivi p é n a l e m c n t u n e nouvel le fois en raison 

d ' une infract ion pour laque l le il avait é té dé f in i t ivement a c q u i t t é . 

4. La r e q u ê t e a é té a t t r i b u é e à la d e u x i è m e sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e cha rgée 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la C o n v e n t i o n ) a é t é cons t i tuée 

c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t . 

5. P a r une décis ion du 13 n o v e m b r e 2003, la c h a m b r e a déc la ré la 

r e q u ê t e p a r t i e l l e m e n t recevablc . 

6. T a n t le r e q u é r a n t q u e le G o u v e r n e m e n t ont déposé des observa

t ions écr i tes sur le fond de l'affaire (ar t ic le 59 § 1 du r è g l e m e n t ) . La 

c h a m b r e ayan t déc idé , ap r è s consu l t a t i on d e s pa r t i e s , qu ' i l n 'y avai t pas 

lieu de t en i r u n e a u d i e n c e consac rée au fond de l 'affaire (ar t ic le 59 § 3 

in fine du r è g l e m e n t ) , c h a c u n e des p a r t i e s a soumis des c o m m e n t a i r e s 

écr i t s sur les obse rva t ions de l ' au t r e . 

http://Ugrek.iiei.idze
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E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

7. Le r e q u é r a n t est né en 1952 et rés ide à S a i n t - P é t e r s b o u r g . 

8. E n février 1995, l ' i n t é ressé , anc i en officier de la m a r i n e na t i ona l e , 

s 'associa à un projet écologique dir igé p a r Bel lona, une o r g a n i s a t i o n non 

g o u v e r n e m e n t a l e no rvég ienne , pour t rava i l le r sur un r a p p o r t in t i tu lé 

« L a flotte russe du N o r d : les sources de la pol lut ion r ad ioac t ive» 

(« le r a p p o r t »). 

9. Le 5 oc tobre 1995, le b u r e a u de Bel lona à M o u r m a n s k fut pe rqu i 

s i t ionné p a r le service fédéral de sécur i t é (ФСБ РФ, «le F S B » ) . Celui-ci 
saisit le projet de r a p p o r t , i n t e r r o g e a le r e q u é r a n t et e n g a g e a à son 

e n c o n t r e des pou r su i t e s péna le s pour t r ah i son , au mot i f q u e le d o c u m e n t 

en ques t ion a u r a i t c o n t e n u des in fo rma t ions c lassées sec re t s d 'E ta t sui

des acc iden ts ayan t impl iqué des sous -mar ins nuc léa i res russes . 

10. Le 20 octobre 1998, le procès de l ' in téressé pour t r ah i son pa r 

e sp ionnage et d ivulgat ion aggravée de secre ts d 'E ta t s 'ouvrit devan t le 

t r i b u n a l munic ipa l de Sa in t -Pé t e r sbourg . L'affaire fut renvoyée à l ' instruc

t ion p o u r s u p p l é m e n t d ' in fo rmat ion le 29 oc tobre 1998, ap rès q u a t r e j ou r s 

d ' aud ience . Le t r i buna l e s t i m a q u e l ' imprécis ion de l 'acte d ' accusa t ion 

po r t a i t a t t e i n t e à la défense de l 'accusé et in te rd i sa i t tout e x a m e n au fond. 

Il jugea en o u t r e q u e le doss ier d e l ' ins t ruct ion laissait ouve r t e la ques t ion 

de savoir si des sec re t s d 'E ta t p r o p r e m e n t d i ts figuraient d a n s le docu

m e n t l i t igieux et qu ' i l ne compor t a i t pas de r appor t d ' exper t i se « p e r t i n e n t 

et c o m p l e t » sur l ' éventuel le d isponibi l i té des r e n s e i g n e m e n t s en cause 

a u p r è s de sources d ' in format ion publ iques ainsi q u e sur l ' évaluat ion du 

d o m m a g e causé . Le t r ibuna l o r d o n n a au min i s t è re public , p r e m i è r e m e n t , 

de faire réa l i ser une exper t i se c o m p l é m e n t a i r e aux fins de d é t e r m i n e r si 

le r e q u é r a n t avait pu ob ten i r les in format ions l i t igieuses a u p r è s de sources 

publ iques et , d e u x i è m e m e n t , de p r e n d r e d ' a u t r e s m e s u r e s en vue d ' achever 

l ' ins t ruct ion de l 'affaire. 

11. Le 3 n o v e m b r e 1998, le m i n i s t è r e publ ic i n t e r j e t a appe l de ce t t e 

décis ion, au mot i f que l 'affaire é ta i t su f f i s ammen t c laire p o u r ê t r e jugée 

et q u ' a u c u n e inves t iga t ion c o m p l é m e n t a i r e ne s ' imposa i t . 

12. Le 4 février 1999, la C o u r s u p r ê m e de la F é d é r a t i o n de Russie 

(« la C o u r s u p r ê m e » ) conf i rma l ' o rdonnance de s u p p l é m e n t d ' in fo rma

tion. 

13. Le 23 n o v e m b r e 1999, le procès de l ' in té ressé repr i t devan t le 

t r i buna l munic ipa l de S a i n t - P é t e r s b o u r g sur les m ê m e s accusa t ions . 

14. Le 29 d é c e m b r e 1999, c e t t e j u r i d i c t i on a c q u i t t a le r e q u é r a n t de 

l ' ensemble des cha rges r e t e n u e s c o n t r e lui, au mot i f q u e les pour su i t e s 

r eposa ien t sur des déc re t s sec re t s et r é t roac t i f s . 

15. Le min i s t è r e public fil appe l de ce j u g e m e n t . 
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16. Le 17 avril 2000, la C o u r s u p r ê m e conf i rma l ' a c q u i t t e m e n t de 

l ' in té ressé , e s t i m a n t que les accusa t ions d i r igées con t re lui se fondaient 

sur des déc re t s sec re t s et ré t roac t i f s , i ncompa t ib l e s avec la C o n s t i t u t i o n . 

L ' a c q u i t t e m e n t du r e q u é r a n t passa ainsi en force de chose j u g é e . 

17. Le 30 m a i 2000, le p r o c u r e u r g é n é r a l r e q u i t du p r e s i d i u m de la 

C o u r s u p r ê m e le r é e x a m e n de l'affaire dans le cad re de la p r o c é d u r e de 

révision (протест на приговор, вступивший в законную силу). A l 'appui 
de son recours con t r e la décis ion d ' a c q u i t t e m e n t , il invoqua p lus ieurs 

moyens relat i fs à l ' appl ica t ion e r ronée de la loi sur les sec re t s d 'E ta t , à 

l ' imprécis ion de l 'acte d ' accusa t ion - qu i avai t p o r t é a t t e i n t e aux droi ts 

p r o c é d u r a u x du r e q u é r a n t - et à d ' a u t r e s déf ic iences de l ' ins t ruc t ion , 

n o t a m m e n t l ' absence de r appor t d ' expe r t i s e sur la ques t ion de savoir 

si les r e n s e i g n e m e n t s l i t igieux ava ien t pu proveni r de sources d'infor

m a t i o n pub l iques . Il d e m a n d a au p re s id ium de se l ivrer à une nouvelle 

app réc i a t ion de la loi appl icable ainsi q u e des faits et é l é m e n t s de preuve 

f igurant d a n s le dossier , et r é c l a m a le renvoi de l 'affaire à l ' ins t ruc t ion 

pour la r é o u v e r t u r e de l ' informat ion . 

18. Le 13 s e p t e m b r e 2000, le p res id ium de la C o u r s u p r ê m e rejeta 

le recours formé par le p rocu reu r géné ra l et conf i rma l ' a cqu i t t emen t 

de l ' in téressé . Les hau t s m a g i s t r a t s r e c o n n u r e n t q u e les invest igat ions 

m e n é e s p r é s e n t a i e n t des lacunes et des anomal i e s mais j u g è r e n t q u e le 

min i s t è re public ne pouvai t s 'en prévaloir pour d e m a n d e r le renvoi de 

l 'affaire à l ' ins t ruct ion dans la m e s u r e où il n 'avai t d é p e n d u q u e des 

au to r i t é s de pour su i t e d'y r e m é d i e r à un s t ade plus précoce de la procé

d u r e . Le p re s id ium releva en ou t r e que les i r r égu la r i t é s invoquées au 

sout ien de la d e m a n d e d ' annu la t ion de la décision d ' a c q u i t t e m e n t é ta ient 

p r é c i s é m e n t celles q u e les o rganes d ' ins t ruc t ion ava ien t a u p a r a v a n t été 

invités à rectifier. Il r appe la que le t r i buna l munic ipa l de Sa in t -Pé t e r sbourg 

avait n o t a m m e n t enjoint de m a n i è r e expresse aux au to r i t é s cha rgées de 

l ' ins t ruct ion, pa r une o rdonnance du 29 oc tobre 1998, de faire réa l i ser une 

exper t i se sur les informat ions disponibles dans le d o m a i n e public aux fins de 

d é t e r m i n e r si le r e q u é r a n t avait pu ob ten i r les r e n s e i g n e m e n t s litigieux 

a u p r è s de sources pub l iques . 

19. Le 17 ju i l l e t 2002, la C o u r cons t i t u t ionne l l e de la F é d é r a t i o n de 

Russ ie e x a m i n a le r ecours formé par le r e q u é r a n t con t r e les t ex t e s légis

latifs a u t o r i s a n t la révision des décis ions défini t ives d ' a c q u i t t e m e n t . 

20. P a r un a r r ê t du m ê m e j o u r , la C o u r cons t i tu t ionne l l e e s t ima 

con t r a i r e s à la C o n s t i t u t i o n les disposi t ions législat ives qu i p e r m e t t a i e n t 

le r é e x a m e n et l ' annu la t i on des décis ions d ' a c q u i t t e m e n t pr ises à l ' issue 

d ' u n e in s t ruc t ion ou de d é b a t s ayan t po r t é a t t e i n t e aux dro i t s de l 'accusé 

ou p r é s e n t é des l acunes a insi que celles fondées sur une appréc i a t ion 

inexac te des faits de la cause , sauf en cas de d é c o u v e r t e d ' é l é m e n t s 

nouveaux ou de vice f o n d a m e n t a l e n t a c h a n t la p r o c é d u r e a n t é r i e u r e . 

2 1 . D a n s son a r r ê t , la C o u r cons t i tu t ionne l l e déc l a r a n o t a m m e n t : 
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« (...) l'article 4 du Protocole n" 7 à la Convention énonce que le droit à ne pas être 

poursuivi ou puni deux fois n'empêche pas la réouverture du procès, conformément à la 

loi et à la procédure pénale de l'Etat concerné, si des faits nouveaux ou nouvellement 

révélés ou un vice fondamental dans la procédure précédente sont de nature à affecter le 

jugement intervenu. 

Il s'ensuit (...) que, sous réserve du respect des conditions susmentionnées, il est 

loisible au législateur national d'instituer un système autorisant la réouverture des 

poursuites ainsi que l'annulation des jugements définitifs et de déterminer les hypo

thèses pouvant donner lieu, selon les circonstances de l'espèce, soit à la reprise de 

l'information sur le fondement d'éléments nouveaux ou nouvellement révélés, soit à la 

révision du procès. 

Il ne peut être dérogé à l'interdiction générale de reprendre les poursuites au détri

ment de la personne acquittée ou condamnée que dans des circonstances exception

nelles où le défaut de rectification d'une erreur judiciaire porterait at teinte à l'essence 

même de la justice et à la finalité du verdict pris comme acte judiciaire ou romprait 

l'équilibre à ménager entre les valeurs constilutionnellement protégées en jeu , notam

ment les droits et intérêts légitimes des personnes condamnées et des victimes d'infrac

tions. En l'absence de voie de réformation de décisions définitives rendues dans le cadre 

de procédures présentant un vice fondamental et déterminant pour l'issue de l'instance, 

ces décisions entachées d 'erreur continueraient à produire leurs effets au mépris 

du principe d'équité (...) et du principe de la protection juridictionnelle des droits et 

libertés fondamentaux. 

3.2. Selon la [Constitution et la Convention], toute voie de droit interne susceptihle 

d'aboutir à l 'annulation d'une décision judiciaire définitive et au réexamen d'une affaire 

pénale doit être soumise à des conditions strictes et à des critères définissant clairement 

les cas où la révision en question peut intervenir, puisque celle-ci porte sur une décision 

ayant force de chosejugée et par laquelle il a été statué tant sur la culpabilité de l'accusé 

que sur la peine à infliger. 

Or les cas d'ouverture à révision des décisions judiciaires définitives prévus par le 

code de procédure pénale [de 1960] dépassent les limites exposées ci-dessus. L'adop

tion d'une procédure de réexamen de décisions définitives de condamnation et a fortiori 

d'acquit tement (...) aurait dû donner lieu à renonciation de motifs précis qui auraient 

garanti que cette procédure serait appliquée avec le discernement, la précision et la 

clarté qui s'imposent pour exclure tout arbitraire dans l'appréciation des tribunaux. 

Faute de l'avoir fait, [le législateur] a méconnu les conditions posées par [la Consti

tution] et l'article 4 du Protocole n" 7 pour l 'annulation de décisions définitives en 

matière pénale (...) 

Par ailleurs, [le pouvoir reconnu à] l'organe de révision de renvoyer l'affaire pour qu'il 

soit procédé à une nouvelle information lorsque l'appréciation des éléments de preuve à 

laquelle l'organe de révision se livre le conduit à estimer que la procédure antérieure a 

lésé les droits de l'accusé ou présenté des insuffisances, est contraire aux principes 

constitutionnels de la procédure pénale ainsi qu'à la jurisprudence de la Cour consti

tutionnelle dans la mesure où ce pouvoir confère un avantage injuste au ministère 

public en offrant à celui-ci des occasions supplémentaires d'établir la culpabilité [de 

l'accusé] même après que la décision en cause a acquis force de chosejugée. Il s'ensuit 

que la juridiction de révision ne saurait annuler une décision définitive d'acquittement 

au seul motif que celle-ci serait infondée (...) Par conséquent, le procureur ne peut 

demander la révision d'une telle décision en invoquant un défaut de fondement (...) » 
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II. LE D R O I T INTERNE ET LES D O C U M E N T S P E R T I N E N T S 

A. La l é g i s l a t i o n a p p l i c a b l e 

22. Le c h a p i t r e 30 du t i t re VI du code de p r o c é d u r e péna le de 1960 
(Уголовно-процессуальный кодекс РСФСР) en v igueur à l ' époque pe r t i 

n e n t e habi l i ta i t c e r t a i n s fonc t ionna i res à con t e s t e r des décis ions j u d i 

ciaires passées en force de j u g é e et à d e m a n d e r q u e les affaires qu 'e l les 

avaient ainsi t r a n c h é e s fussent r é e x a m i n é e s t a n t sous l 'angle du droi t 

m a t é r i e l q u e sous celui de la p r o c é d u r e . La p r o c é d u r e de révision, décr i t e 

dans les a r t ic les 371 à 383 de ce code , é ta i t d i s t inc te de celle qui au to r i sa i t 

la r é o u v e r t u r e des procès pour s u r v e n a n c e de faits nouveaux (ar t ic les 384 

à 390 du m ê m e code) bien q u e les règles appl icables à l 'une et à l ' au t r e 

fussent s imi la i res (ar t ic le 388) . 

/. Date à laquelle une décision judiciaire acquiert force de chose jugée 

23. L 'a r t ic le 356 du code de p r o c é d u r e péna le (CPP) énonce q u e les 

décisions jud ic i a i r e s a c q u i è r e n t force de chose j u g é e et d ev i en n en t exécu

to i res à la d a t e à laquel le la j u r id i c t ion d ' appe l s t a t u e ou, en l 'absence 

d ' appe l , au t e r m e du déla i fixé pour i n t e r j e t e r appe l . 

2. Motifs de révision et de réouverture des affaires 

Article 379 
Motifs d'annulation de décis ions judiciaires passées en force de c h o s e j u g é e 

«Les mol ifs d'annulation ou de réformation de décisions judiciaires [dans le cadre de 

la procédure de révision] sont identiques [aux causes d'annulation de décisions (n'ayant 

pas acquis force de chosejugée) en instance d'appel], (...) » 

Article 342 
Motifs d'annulation ou de réformation de décis ions judiciaires [en instance d'appel] 

«Les décisions judiciaires peuvent être annulées ou réformées en instance d'appel en 

cas : 

i. d 'at teinte aux droits de l'accusé ou d'omissions lors de l 'enquête, de l'instruction 

ou des audiences; 

ii. de contradiction entre les faits de la cause et les conclusions de la juridiction de 

jugement ; 

iii. de violation grave des règles de procédure ; 

iv. de fausse application des règles de droit [matériel] ; 

v. de disproportion de la condamnation au regard de la gravité de l'infraction ou de la 

personnalité du condamné. » 
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Article 384 
Motifs de réouverture d'une affaire pour faits nouveaux 

«Les jugements,décisions et ordonnances passés en force de chosejugée peuvent être 

annulés en raison de faits nouvellement révélés. 

La réouverture d'un procès pénal peut avoir lieu : 

i. lorsqu'il est établi, à l'égard d'un jugement passé en force de chosejugée, qu'une 

décision irrégulière ou infondée a été rendue sur la foi de faux témoignages, de fausses 

expertises ou sur la foi de preuves, de rapports d 'enquête, de comptes rendus d'audience 

ou d'autres documents falsifiés, ou sur la foi d'une traduction manifestement inexacte ; 

ii. lorsqu'il est établi, à l'égard d'un jugement passé en force de chosejugée, que les 

juges ont commis un abus de pouvoir répréhensible lors de l 'examen de la cause ; 

iii. lorsqu'il est établi, à l'égard d'un jugement passé en force de chosejugée, que les 

enquêteurs chargés de l'affaire ont commis un abus de pouvoir répréhensible ayant 

conduit tut prononcé d'une décision infondée ou irrégulière ou à un non-lieu ; 

iv. lorsque d'autres circonstances inconnues de la juridiction lors de l 'examen de 

l'affaire prouvent - seules ou combinées avec d'autres faits antér ieurement établis -

l'innocence de la personne condamnée ou la commission par elle d'une infraction plus 

grave ou moins grave que celle ayant conduit à sa condamnation ou la culpabilité d'une 

personne ayant bénéficié d'un acquittement ou d'un non-lieu.» 

3. Les fonctionnaires habilités à exercer un recours en révision 

24. L 'a r t ic le 371 d o n n e c o m p é t e n c e r e s p e c t i v e m e n t au p r o c u r e u r 

g é n é r a l et au p ré s iden t de la C o u r s u p r ê m e de la F é d é r a t i o n de Russ ie 

ainsi q u ' à leurs adjoints pour fo rmer des recours en révision con t r e les 

décisions de t ou t e n a t u r e é m a n a n t de tou tes les j u r id i c t ions , à l ' excep

tion de celles r e n d u e s p a r le p r é s i d i u m de la C o u r s u p r ê m e , et aux prés i 

d e n t s des t r i b u n a u x r ég ionaux en ce qu i conce rne les décis ions de t o u t e 

n a t u r e pr ises p a r les ju r id i c t ions rég iona les et les t r i b u n a u x qui leur sont 

h i é r a r c h i q u e m e n t s u b o r d o n n é s . Les p a r t i e s aux p r o c é d u r e s péna les ou 

civiles peuven t d e m a n d e r aux fonc t ionna i res s u s m e n t i o n n é s d ' e x e r c e r 

pare i ls r ecours . 

4. Délai pour former un recours en révision 

25. L 'ar t ic le 373 énonce q u ' u n r ecour s en révision con t r e u n e décision 

d ' a c q u i t t e m e n t peu t ê t r e exercé p a r les fonc t ionna i res c o m p é t e n t s d a n s le 

déla i d 'un an à c o m p t e r du j o u r où la décis ion en ques t ion a acquis force de 

c h o s e j u g é e . 

5. Effets de la procédure de révision sur les décisions d'acquittement 

26. Selon les ar t ic les 374, 378 et 380 C P P , le r ecour s en révision est 

po r t é devan t un collège de m a g i s t r a t s (le « p r é s i d i u m » ) de la jur id ic t ion 
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c o m p é t e n t e . Celui-ci peu t c o n n a î t r e du fond du litige et n ' e s t t e n u ni pa r 

l 'objet d u recours ni p a r les moyens sur lesquels celui-ci se fonde. 

27. Le p ré s id ium peu t r e j e t e r ou accuei l l i r le r ecours en révis ion. En 

cas de rejet , la décision con t e s t ée est m a i n t e n u e . Si le p r é s i d i u m fait droi t 

au recours , il peu t a n n u l e r la décis ion a t t a q u é e et m e t t r e fin aux pour

su i tes , renvoyer l 'affaire à l ' ins t ruc t ion pour une nouvelle in fo rmat ion 

ou o r d o n n e r à une ju r id ic t ion de n ' i m p o r t e que l d e g r é de p rocéde r à un 

nouvel e x a m e n de l 'affaire ; il peu t auss i r é t ab l i r une décision de p r e m i è r e 

ins tance in f i rmée en appe l ou r é f o r m e r ou conf i rmer t ou t e décision 

a n t é r i e u r e m e n t r e n d u e . 

28. En ve r tu de l 'ar t icle 380 §§ 2 et 3 du m ê m e code, le p r é s i d i u m peut , 

au cours de l ' ins tance où il e x a m i n e le r ecour s en révision, r é d u i r e la pe ine 

infligée ou modif ier au bénéfice de la p e r s o n n e c o n d a m n é e la qual i f ica t ion 

ju r id ique de l ' infraction r é p r i m é e ou le r ég ime de la pe ine infligée. E n 

r evanche , s'il e s t ime que la pe ine p rononcée ou la qual i f ica t ion ju r id ique 

de l ' infract ion ne sont pas assez sévères , le p r é s id ium doit renvoyer 

l 'affaire à u n e a u t r e j u r i d i c t i on pour r é e x a m e n . 

29. U n nouveau code de p r o c é d u r e péna le est e n t r é en v igueur le 

1" ju i l l e t 2002. Son ar t ic le 405 énonce q u e la p r o c é d u r e de révision ne 

s ' appl ique q u ' a u x affaires où les modif icat ions auxque l l e s elle pou r ra i t 

condu i re ne sont pas de n a t u r e à nu i r e aux i n t é r ê t s d e la pe r sonne 

c o n d a m n é e . Les a c q u i t t e m e n t s et les décis ions de c l a s s e m e n t sans sui te 

ne sont pas suscept ib les de r ecour s en révision. 

B. D o c u m e n t s p e r t i n e n t s 

30. Le 19 j a n v i e r 2000, lors de la 694'' r éun ion des dé l égués des 

M i n i s t r e s , le C o m i t é des Min i s t r e s du Conse i l de l 'Europe a d o p t a la 

R e c o m m a n d a t i o n n" R (2000) 2 sur le r é e x a m e n ou la r é o u v e r t u r e de 

ce r t a ines affaires au niveau i n t e r n e à la su i te des a r r ê t s de la C o u r 

e u r o p é e n n e des Dro i t s de l ' H o m m e . D a n s ce t t e r e c o m m a n d a t i o n , le 

C o m i t é des Min i s t r e s e n c o u r a g e a i t les Pa r t i e s c o n t r a c t a n t e s à e x a m i n e r 

leurs sys t èmes j u r i d i q u e s n a t i o n a u x en vue de s ' a s su re r qu ' i l ex is ta i t des 

possibi l i tés a p p r o p r i é e s p o u r le r é e x a m e n d ' u n e affaire, y compr i s la 

r é o u v e r t u r e d ' une p r o c é d u r e , d a n s les cas où la C o u r avait c o n s t a t é une 

violat ion de la Conven t i on . 

E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 4 DU P R O T O 

C O L E N" 7 À LA C O N V E N T I O N 

3 1 . Le r e q u é r a n t voit d a n s la p r o c é d u r e de révision e n g a g é e a p r è s son 

a c q u i t t e m e n t définit if une viola t ion de son droi t à ne pas ê t r e l 'objet de 
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nouvel les pou r su i t e s péna le s à ra i son d ' une infract ion pour laquel le il 

avait é té dé f in i t ivement mis hors de cause . Il sou t i en t qu ' i l s ' exposai t à 

tout le moins au r i sque d 'un nouveau procès p o u r les m ê m e s infrac t ions 

pu i sque le s imple fait q u e le p r o c u r e u r géné ra l exe rçâ t un recours en révi

sion pouvai t d é b o u c h e r sur de nouvel les poursu i t e s . L ' in t é ressé invoque à 

cet éga rd l 'ar t icle 4 du Protocole n" 7, don t les passages p e r t i n e n t s se l isent 

ainsi : 

« 1. Nul ne peut être poursuivi ou puni pénalemcnt par les juridictions du même Etat 

en raison d'une infraction pour laquelle il a déjà été accpiitté ou condamné par un 

jugement définitif conformément à la loi et à la procédure pénale de cet Etat. 

2. Les dispositions du paragraphe précédent n'empêchent pas la réouverture du 

procès, conformément à la loi et à la procédure pénale de l'Etat concerné, si des faits 

nouveaux ou nouvellement révélés ou un vice fondamental dans la procédure précédente 

sont de nature à affecter le jugement intervenu. 

( . . . ) » 

A. T h è s e s d e s p a r t i e s 

32. Le G o u v e r n e m e n t cons idère que la p r o c é d u r e de révision ne 

s au ra i t s ' ana lyser en un second procès aux fins de l 'ar t icle 4 du Pro tocole 

n" 7. Il fait valoir q u e le dro i t i n t e r n e appl icable à l ' époque p e r t i n e n t e 

n 'hab i l i t a i t pas l 'o rgane de révision à c o n d a m n e r le r e q u é r a n t mais 

s e u l e m e n t à a n n u l e r les décis ions jud ic i a i r e s p r é c é d e n t e s et à renvoyer 

l 'affaire à u n e ju r id ic t ion p o u r un nouvel e x a m e n d a n s le c ad re d ' une 

p r o c é d u r e con t r ad i c to i r e . A l 'appui de sa thèse , il invoque la décis ion 

r e n d u e en l 'espèce p a r la C o u r cons t i t u t ionne l l e le 17 ju i l le t 2002. Selon 

lui, on ne s au ra i t s o u t e n i r q u e l ' a c q u i t t e m e n t de l ' in té ressé a é té à un 

m o m e n t q u e l c o n q u e a n n u l é ou s u s p e n d u pu i sque le r ecours exercé p a r le 

p r o c u r e u r g é n é r a l a é té re je té p a r le p r é s i d i u m . 

33 . Le G o u v e r n e m e n t soul igne en o u t r e q u e les r é fo rmes r é c e m m e n t 

a p p o r t é e s à la légis la t ion p e r t i n e n t e ne p e r m e t t e n t plus de c o n t e s t e r les 

a c q u i t t e m e n t s définit ifs pa r la voie du recours en révision, laquel le ne 

peu t d a v a n t a g e servir à r e m e t t r e en cause d ' a u t r e s décis ions au dé t r i 

m e n t de la p e r s o n n e c o n d a m n é e . 

34. C o n t e s t a n t la thèse du G o u v e r n e m e n t , le r e q u é r a n t sou t i en t q u e 

le r ecour s du p r o c u r e u r g é n é r a l l'a exposé à de nouvel les pou r su i t e s 

p é n a l e s r e l a t i v e m e n t à une infract ion p o u r laque l le il avait é té a c q u i t t é 

p a r une décision défini t ive, en viola t ion du pr inc ipe non bis in idem. M ê m e 

si l ' issue de la p r o c é d u r e n ' en a pas é té modif iée, il a b ien é té poursuivi 

d e u x fois pour la m ê m e infract ion. Selon l ' i n té ressé , la révision ne saura i t 

pa s se r pour une p r o c é d u r e jus t i f iée de r é o u v e r t u r e excep t ionne l le des 

p o u r s u i t e s - au to r i s ée p a r le d e u x i è m e p a r a g r a p h e de l 'ar t ic le 4 du 

Pro tocole n" 7 - d a n s la m e s u r e où le p r é s i d i u m n 'avai t pas c o n s t a t é d a n s 
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la p r o c é d u r e p r é c é d e n t e l ' exis tence d 'un vice f o n d a m e n t a l qui a u r a i t 

imposé un r é e x a m e n de l 'affaire. 

B. A p p r é c i a t i o n d e la C o u r 

35. La C o u r re lève q u e la p ro t ec t i on con t r e le r e n o u v e l l e m e n t des pour

sui tes péna le s est l 'une des g a r a n t i e s spécif iques décou l an t du pr inc ipe 

géné ra l d ' équ i t é du procès en m a t i è r e péna l e . Elle r appe l l e q u e l 'ar t icle 4 

du Protocole n" 7 a pour but de p roh ibe r la r épé t i t i on de p r o c é d u r e s péna les 

dé f in i t ivement c lô tu rées (voir n o t a m m e n t Gradinger c. Autriche, a r r ê t du 

23 oc tobre 1995, sér ie A n" 328-C, p. 65, § 53) . Elle no te en o u t r e que la 

r é i t é r a t i o n du procès ou de la pe ine est l ' é l émen t c en t r a l de la s i tua t ion 

j u r i d i q u e visée pa r l 'ar t icle 4 du Protocole n" 7. D a n s l ' a r rê t Oliveira 

c. .Suisse (du 30 juillet 1998, Recueil des arrêts et décisions 1998-V, p. 1998, 

§ 27), la C o u r a pris en c o m p t e l 'absence de c u m u l des pe ines respect ive

m e n t p rononcées d a n s deux p r o c é d u r e s d is t inc tes pour conc lure à la non-

violat ion de l 'ar t icle en q u e s t i o n , a lors q u e celles-ci ava ien t é t é engagées 

à raison du m ê m e fait. 

36. En présence d ' une p rocédure de révision d 'un a c q u i t t e m e n t condui te 

d a n s des c i rcons tances c o m m e celles de l 'espèce, la C o u r r e c h e r c h e r a en 

p r e m i e r lieu si la p rocédure en ques t ion compor t e des é l é m e n t s r épondan t 

aux cr i tè res fixés pa r l 'article 4 du Protocole n" 7. A ce t t e fin, la Cour 

e x a m i n e r a : 

- si un « j u g e m e n t défini t i f» avait é té r e n d u avan t l ' i n t e rven t ion de la 

jur idic t ion de révision ou si l ' ins tance en révision é t a i t u n e phase de la 

p r o c é d u r e o rd ina i r e et avait e l l e -même abou t i à u n e décision déf in i t ive ; 

- si le r e q u é r a n t a é té à nouveau « poursuivi » d a n s le c ad re de la procé

d u r e e n g a g é e devan t le p ré s id ium ; 

- si l ' i n té ressé a é té exposé à de nouvel les pou r su i t e s du fait du recours 

exercé p a r le p r o c u r e u r g é n é r a l . 

La C o u r r e c h e r c h e r a ensu i t e , à la l umiè r e des c i r cons tances de la cause , 

si la p r o c é d u r e de révision pouvai t en pr inc ipe condu i re au renouvel le

m e n t des pou r su i t e s sous u n e forme ou une a u t r e , au m é p r i s de la 

g a r a n t i e offerte pa r l 'ar t icle 4 du Protocole n" 7. 

1. Sur la question de savoir si le requérant avait été « acquitté par un jugement 

définitif» avant le déclenchement de la procédure de révision 

37. Selon le r appor t explicatif sur le Protocole n" 7, r appor t qui se réfère 

l u i -même à la Conven t i on e u r o p é e n n e sur la va leu r i n t e r n a t i o n a l e des 

j u g e m e n t s répress i fs , « u n e décision est définit ive «si elle est , selon l'ex-



358 ARRÊT NIKITINK c. RUSSIE 

press ion consac rée , passée en force de chose j u g é e . Te l est le cas 

lorsqu 'e l le est i r révocable , c 'es t -à-dire lorsqu 'e l le n 'es t pas suscept ib le de 

voies de recours o rd ina i r e s ou q u e les p a r t i e s ont épuisé ces voies ou laissé 

passe r les dé la is sans les e x e r c e r » . 

38. La C o u r relève q u e les règles p rocédu ra l e s en v igueur à l ' époque 

p e r t i n e n t e hab i l i t a ien t c e r t a i n s fonc t ionna i res à c o n t e s t e r les décis ions 

judicia i res passées en force de chose j u g é e . Les cas d ' o u v e r t u r e d e la 

p r o c é d u r e de révision é t a i e n t les m ê m e s q u e ceux p o u r lesquels l 'appel 

é t a i t a u t o r i s é . Le recours en révision dir igé con t re une décision d ' acqu i t 

t e m e n t pouvai t ê t r e exercé d a n s le dé la i d 'un an à c o m p t e r du j o u r où 

celle-ci avait acquis force de chose j u g é e . Si le p r e s id ium avait accueill i 

pare i l r ecours formé p a r le p r o c u r e u r géné ra l , d é c l e n c h a n t a insi la 

r é o u v e r t u r e du procès , le j u g e m e n t a u q u e l a u r a i t abou t i la p r o c é d u r e 

s u b s é q u e n t e au ra i t cons t i t ué la seule décis ion sur les p o u r s u i t e s péna les 

d i r igées con t r e le r e q u é r a n t - à l 'exclusion de t ou t e a u t r e décision concur 

r e n t e - et a u r a i t eu un c a r a c t è r e «déf in i t i f» . Il a p p a r a î t pa r c o n s é q u e n t 

q u ' à l ' époque p e r t i n e n t e l 'o rdre j u r i d i q u e i n t e r n e de la Russie ne consi

d é r a i t pas c o m m e «déf in i t ives» avant l ' exp i ra t ion du déla i prévu pour 

fo rmer un recours en révision les décis ions tel les q u e l ' a c q u i t t e m e n t dont 

l ' in té ressé avai t bénéficié en l ' espèce . D è s lors, le rejet de la d e m a n d e de 

r é e x a m e n de l 'affaire a u q u e l le p r e s i d i u m de la C o u r s u p r ê m e a conclu le 

13 s e p t e m b r e 2000 devra i t ê t r e cons idéré c o m m e la décis ion «déf in i t ive» 

en l 'espèce. Si pare i l le i n t e r p r é t a t i o n devai t ê t r e a d o p t é e , la p r é s e n t e 

affaire ne soulèvera i t a u c u n e ques t i on sous l 'angle de l 'ar t ic le 4 du Pro to 

cole n" 7 pu i sque t ou t e s les décis ions soumises à l ' e x a m e n de la C o u r se 

r a t t a c h e r a i e n t a lors à une m ê m e et u n i q u e p r o c é d u r e . 

39. La C o u r rappe l le c e p e n d a n t q u e le recours en révision formé en vue 

de l ' annu la t ion d 'une décision définit ive s 'analyse en une voie de recours 

e x t r a o r d i n a i r e puisqu ' i l n 'es t pas d i r e c t e m e n t accessible aux pe r sonnes 

visées pa r des pour su i t e s péna les et q u e son exercice est laissé à la d iscré

t ion des fonct ionnai res c o m p é t e n t s en la m a t i è r e . D a n s ce t t e op t ique , la 

C o u r a refusé de cons idére r pare i l r ecours c o m m e une voie de droi t 

i n t e rne effective, en m a t i è r e t a n t civile q u e pénale (Toumilovitch c. Russie 

( d é c ) , n" 47033/99, 22 j u i n 1999, et Berdzenichvili c. Russie ( d é c ) , 

n" 31697/03, C E D H 2004-11), et a e s t imé que l ' annu la t ion d ' une décision 

judiciaire consécu t ivemen t à une p r o c é d u r e de ce type é ta i t de n a t u r e 

à susci ter des difficultés au r e g a r d de la sécur i té j u r i d i q u e qu i devai t 

s ' a t t a che r aux décisions in i t i a l ement r e n d u e s (Brumârescu c. Roumanie 

[ G C ] , n" 28342/95, § 62, C E D H 1999-VII, et Riabykh c. Russie, n" 52854/99, 

§§ 56-58, C E D H 2003-IX). C 'es t pou rquo i la Cour , d a n s les p a r a g r a p h e s 

su ivan ts , p a r t i r a du pr incipe q u e le « j u g e m e n t définit if» aux fins de 

l 'ar t icle 4 du Protocole n" 7 est celui qui a é té r e n d u en ins tance d ' appe l le 

17 avril 2000 et pa r lequel l ' a c q u i t t e m e n t du r e q u é r a n t est passé , le m ê m e 

j o u r , en force d e chose j u g é e . 
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2. Sur la question de savoir si le requérant a été effectivement une nouvelle fois 

«poursuivi» dans le cadre de la procédure devant leprésidium 

40. La C o u r relève q u e le r ecours en révision de la décis ion d ' acqu i t 

t e m e n t formé pa r le p r o c u r e u r g é n é r a l a é té e x a m i n é pa r le p r é s id ium, 

qui devai t à ce s t ade se bo rne r à accueil l i r ou à re je ter le r ecours en 

ques t ion . Le p r é s i d i u m ayant en l 'espèce re je té la d e m a n d e du p r o c u r e u r 

géné ra l , la décis ion définit ive d a n s ce t t e affaire d e m e u r e celle du 17 avril 

2000. 

4 1 . Il s 'ensui t q u e l ' in té ressé n ' a pas é té une nouvel le fois «pou r su iv i» , 

au sens de l 'ar t icle 4 § 1 du Protocole n" 7, a u cours de la p r o c é d u r e ayant 

abou t i au rejet , pa r le p r é s id ium de la C o u r s u p r ê m e , du recours en 

révision de la décis ion d ' a c q u i t t e m e n t formé par le p r o c u r e u r g é n é r a l . 

3. Sur la question de savoir si l'intéressé a été exposé à de nouvelles poursuites 

42. La C o u r a ensu i t e e x a m i n é l 'a l légat ion du r e q u é r a n t selon laquel le 

il a u r a i t é té exposé à de nouvel les pou r su i t e s . Elle note à cet é g a r d que si 

le p r é s i d i u m avait fait dro i t au recours en révision, il a u r a i t é t é t e n u , de 

pa r l 'ar t ic le 380 C P P alors appl icab le , d ' op t e r pour l 'une des m e s u r e s 

déc r i t e s au p a r a g r a p h e 27 ci-dessus . Il est i m p o r t a n t de sou l igner que le 

p r é s id ium, qui devai t se b o r n e r à accueil l i r ou à r e je te r le r ecours formé 

pa r le p r o c u r e u r géné ra l , n 'avai t pas le pouvoir de r e n d r e une nouvelle 

décis ion au fond d a n s le c ad re de sa sa is ine . 

43 . Il a p p a r a î t p a r c o n s é q u e n t q u e l ' éven tua l i t é d ' une r é o u v e r t u r e de 

la p r o c é d u r e é ta i t en l 'espèce t rop lo in ta ine ou ind i rec te p o u r exposer le 

r e q u é r a n t à de nouvel les pou r su i t e s au sens de l 'ar t ic le 4 § 1 du Pro to 

cole n" 7. 

44. Bien q u e les cons idé ra t ions déve loppées aux p a r a g r a p h e s 40-43 

ci-dessus suffisent à elles seules à é tab l i r q u e le r ecour s en révision n 'a 

pas en l ' occur rence enfre in t l 'ar t ic le 4 du Pro tocole n" 7, la C o u r relève 

q u ' u n e ra ison f o n d a m e n t a l e , plus i m p o r t a n t e à ses yeux, condui t à la 

m ê m e conclusion. Elle e s t ime en effet, p o u r les moti fs exposés c i -après , 

q u e le point crucia l de la p r é s e n t e affaire rés ide dans le fait q u e la 

p r o c é d u r e de révision ne pouvai t en a u c u n e c i rcons tance d o n n e r lieu au 

r e n o u v e l l e m e n t de pou r su i t e s p é n a l e s au sens de l 'ar t icle 4 § 1 du Pro to

cole n° 7. 

45 . La C o u r observe q u e l 'ar t icle 4 du Protocole n" 7 é tab l i t une ne t t e 

d is t inc t ion e n t r e le r e n o u v e l l e m e n t des pou r su i t e s ou du procès — que 

son p r e m i e r p a r a g r a p h e in t e rd i t - et la r é o u v e r t u r e du procès en raison 

de c i rcons tances excep t ionne l l es , hypo thèse visée p a r le d e u x i è m e pa ra 

g r a p h e . L 'a r t ic le 4 § 2 du Protocole n° 7 envisage e x p r e s s é m e n t l 'éven

tua l i t é q u ' u n ju s t i c i ab le se voie à nouveau r e p r o c h e r des infract ions 
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ayant déjà d o n n é lieu à pou r su i t e s , selon les d isposi t ions du dro i t i n t e r n e , 

lo rsque la p r o c é d u r e est rouve r t e en ra ison de l ' appar i t ion de faits 

nouveaux ou de la découver t e d ' un vice f o n d a m e n t a l d a n s la p r o c é d u r e 

p r é c é d e n t e . 

46 . La C o u r note que la législat ion russe en v igueur à l ' époque 

p e r t i n e n t e au to r i sa i t la r é o u v e r t u r e des affaires péna le s ayant abou t i 

à des décis ions définit ives en raison de faits nouveaux ou nouvel le

m e n t révélés ou d ' un vice f o n d a m e n t a l d a n s la p r o c é d u r e p r é c é d e n t e 

(ar t icles 384-390 C P P ) . Pare i l m é c a n i s m e e n t r e m a n i f e s t e m e n t d a n s le 

c h a m p d ' app l ica t ion de l 'ar t icle 4 § 2 du Protocole n" 7. La C o u r relève 

c e p e n d a n t q u e le droi t russe c o m p o r t e aussi un a u t r e disposi t i f de 

r é e x a m e n des décis ions péna les e n t a c h é e s d ' e r r e u r s ayan t t ra i t à des 

ques t ions de droi t ou de p r o c é d u r e ( l ' ins tance en révision régie par les 

ar t ic les 371 à 383 C P P ) . C e t t e p r o c é d u r e p o r t e sur les m ê m e s accu

sa t ions q u e celles qui é t a i en t à l 'or igine des pou r su i t e s p é n a l e s ayan t 

d o n n é lieu à la décision f rappée de recours et vise à s t a t u e r sur la 

r égu l a r i t é de celle-ci. Lor sque le r ecours en révision est déc la ré recevable 

et la p r o c é d u r e repr ise en vue du r é e x a m e n de l 'affaire, l ' ins tance en 

révision a pour effet u l t i m e d ' a n n u l e r tou tes les décis ions p r é c é d e n t e s et 

de s t a t u e r sur les accusa t ions péna le s p a r u n e nouvel le décision. D a n s 

ce t t e m e s u r e , la révision a le m ê m e effet q u e la r é o u v e r t u r e du procès 

puisqu ' i l s 'agit d a n s les d e u x cas de disposit ifs a u t o r i s a n t la repr i se de la 

p r o c é d u r e p r é c é d e n t e . La C o u r e s t ime dès lors q u ' a u r e g a r d du pr inc ipe 

non bis in idem l ' ins tance en révision peu t ê t r e cons idérée c o m m e un 

type pa r t i cu l i e r de r é o u v e r t u r e du procès re levant de l 'ar t icle 4 § 2 du 

Protocole n" 7. 

47. La t hè se du r e q u é r a n t selon laquel le le r é e x a m e n de l 'affaire ne 

s ' imposai t pas et s 'analysai t en u n e p r o c é d u r e abusive n ' e n t r e pas en 

ligne de c o m p t e lorsqu ' i l s 'agit de s t a t u e r sur la ques t ion de la 

conformi té de la p r o c é d u r e l i t ig ieuse à l 'ar t icle 4 du Protocole n" 7, ca r si 

la m a n i è r e dont il en a é té fait u sage est un é l é m e n t p e r t i n e n t p o u r 

l ' appréc ia t ion du c a r a c t è r e g loba l emen t équ i t ab l e du procès péna l , elle 

ne s au ra i t ê t r e décisive q u a n d il y a lieu de d é t e r m i n e r si la p r o c é d u r e en 

ques t i on doit ê t r e qual if iée de « r é o u v e r t u r e du p rocès» ou de «second 

procès ». Il ressor t des faits de la cause q u e le r ecours exercé en vue de 

déc l enche r la révision de l 'affaire doit ê t r e cons idéré c o m m e u n e 

t en t a t ive de r é o u v e r t u r e de la p r o c é d u r e p lu tô t que c o m m e une 

d é m a r c h e ayan t pour objectif la t e n u e d ' un «second p rocès» . 

48. La C o u r observe enfin q u e la conformi té de l ' ins tance en révision 

au p r inc ipe de légal i té consacré pa r l 'ar t ic le 4 § 2 du Protocole n" 7 n 'es t 

pas c o n t e s t é e en l 'espèce. 

49. La C o u r conclut que le r e q u é r a n t n ' a pas é té exposé à de nouvel les 

pour su i t e s ou à u n e nouvel le pe ine au sens de l 'ar t icle 4 § 1 du Protocole 

n" 7 à la C o n v e n t i o n et q u e c e t t e d ispos i t ion n ' a donc pas é té violée. 
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II. SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 6 § 1 DE LA 

C O N V E N T I O N 

50. Le r e q u é r a n t sou t ien t q u e la p r o c é d u r e de révision e n g a g é e ap rè s 

son a c q u i t t e m e n t définit if e m p o r t e viola t ion de son dro i t à un procès 

équ i t ab l e . Il invoque à cet é g a r d l 'ar t icle 6 § 1 de la C o n v e n t i o n , don t les 

passages p e r t i n e n t s se l isent ainsi : 

«Toute personne a droit à ce que sa cause soit entendue équitablement (...) par un 

tribunal (...) qui décidera (...) du bien-fondé de toute accusation en matière pénale 

dirigée contre elle (...) » 

A. T h è s e s d e s p a r t i e s 

5 1 . Dans ses observa t ions p o s t é r i e u r e s à l ' e x a m e n de la recevabi l i té 

de la r e q u ê t e , le G o u v e r n e m e n t fait valoir q u e la p r o c é d u r e de révision 

n 'avai t pas pour objet de r econs idé re r les accusa t ions péna les d i r igées 

con t re l ' in té ressé pu i sque le r ecours en a n n u l a t i o n de la décis ion d 'ac

q u i t t e m e n t formé pa r le p r o c u r e u r g é n é r a l avait é té re je té p a r le prés i -

d ium d e la C o u r s u p r ê m e sans e x a m e n au fond. Le G o u v e r n e m e n t 

indique à la C o u r que de ht m ê m e m a n i è r e que le p r é s id ium ne peu t , 

d ' ap rè s l 'ar t icle 380 § 2 C P P , a lou rd i r u n e pe ine ou o p t e r p o u r une 

qual i f icat ion ju r id ique plus sévère sans renvoyer l 'affaire devan t une 

jur idic t ion, il ne peut de son p rop re chef s u b s t i t u e r u n e c o n d a m n a t i o n 

à un a c q u i t t e m e n t tou t en faisant dro i t à une d e m a n d e de r é o u v e r t u r e 

de la p r o c é d u r e . Le G o u v e r n e m e n t s o u t i e n t p a r a i l l eurs q u e , n ' a y a n t pas 

eu d ' inc idence néga t ive sur l ' a c q u i t t e m e n t définit if du r e q u é r a n t , la 

p rocédure de révision ne peu t avoir e m p o r t é violat ion du droi t de 

l ' in té ressé à un procès équ i t ab l e au sens de l 'ar t icle 6 § 1 de la Conven

tion. 

52. Le G o u v e r n e m e n t soul igne q u e l ' ins tance en révision engagée en 

l 'espèce s 'est dé rou l ée c o n f o r m é m e n t à la p r o c é d u r e p révue pa r la loi. En 

pa r t i cu l i e r , le r ecours en révision a é té formé par le p r o c u r e u r géné ra l 

dans le délai d 'un an à c o m p t e r de la d a t e à laquel le la décision 

d ' a c q u i t t e m e n t é ta i t passée en force de chose j u g é e . 

53 . Le r e q u é r a n t con t e s t e ce t t e t hè se et sou t i en t q u e la s imple 

possibil i té de r e m e t t r e en cause une décision d ' a c q u i t t e m e n t passée en 

force de chose j u g é e a e m p o r t é violat ion de son droi t à un procès 

équ i t ab l e . L ' i n t é re s sé avance q u e si la p r o c é d u r e de révision a bien été 

m e n é e d a n s les formes p resc r i t e s p a r la loi, elle ne s ' imposa i t c e p e n d a n t 

pas . Il aff irme q u e d a n s la p r é s e n t e affaire la d e m a n d e formée par le 

p r o c u r e u r g é n é r a l en vue du d é c l e n c h e m e n t d ' une p r o c é d u r e de révision 

é ta i t m a n i f e s t e m e n t abusive et se h e u r t a i t aux pr inc ipes de la Conven

t ion. 
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B. A p p r é c i a t i o n d e la C o u r 

54. La C o u r a cons t a t é c i -dessus que d a n s la p r é s e n t e affaire 

l ' ins tance en révision avait r e spec té le pr inc ipe non bis in idem, consac ré 

pa r l 'ar t icle 4 du Protocole n" 7, qui cons t i tue une c o m p o s a n t e du 

procès équ i t ab l e . La seule compa t ib i l i t é de l 'appl icat ion en l 'espèce 

d ' u n e p r o c é d u r e de révision avec l 'ar t ic le 4 du Protocole n" 7 ne suffit 

c e p e n d a n t pas à é t ab l i r la conformi té de celle-ci à l 'ar t ic le 6 d e la 

Conven t i on . La C o u r doit e x a m i n e r la ques t ion de la r égu l a r i t é de ce 

disposi t i f au r ega rd de l 'ar t icle 6 i n d é p e n d a m m e n t de la conclusion à 

laque l le elle est p a r v e n u e sous l 'angle de l 'ar t icle 4 du Protocole n" 7. 

55. La C o u r rappe l le à ce propos sa j u r i sp rudence selon laquel le la 

p r o c é d u r e d e révision est d e n a t u r e à susc i t e r des difficultés t o u c h a n t 

à la sécur i t é j u r i d i q u e de décisions r e n d u e s en m a t i è r e civile d a n s la 

m e s u r e où elles sont indé f in imen t suscept ib les de faire l'objet d 'un 

r é e x a m e n pour des motifs r e l a t i v e m e n t m i n e u r s ( a r r ê t s Bntmârescu et 

Riabykh, p réc i t és ) . Il en va q u e l q u e peu d i f f é r e m m e n t en m a t i è r e 

p é n a l e , à tou t le moins en ce qu i c o n c e r n e des décis ions d ' acqu i t 

t e m e n t pour lesquel les la révision ne peu t ê t r e d e m a n d é e q u e d a n s le 

déla i d 'un a n à c o m p t e r du j o u r où elles sont passées en force de chose 

j u g é e . 

56. La C o u r observe en o u t r e q u e l 'exigence de sécur i t é j u r i d i q u e 

n 'es t pas abso lue . En m a t i è r e péna l e , elle doit s ' appréc ie r à la l u m i è r e , 

pa r e x e m p l e , de l 'ar t icle 4 § 2 du Protocole n" 7, qu i au to r i s e exp re s 

s é m e n t les E t a t s c o n t r a c t a n t s à i n s t i t ue r un m é c a n i s m e de r é o u v e r t u r e 

du procès en cas de s u r v e n a n c e d e faits nouveaux ou de découve r t e d ' un 

vice f o n d a m e n t a l de la p r o c é d u r e p r é c é d e n t e de n a t u r e à affecter le 

j u g e m e n t i n t e rvenu . Le C o m i t é des Min i s t r e s a é g a l e m e n t cons idéré la 

possibil i té de r é e x a m i n e r ou de rouvr i r une affaire c o m m e une g a r a n t i e 

de r é p a r a t i o n , n o t a m m e n t d a n s le cad re de l ' exécut ion des a r r ê t s de la 

C o u r . D a n s sa R e c o m m a n d a t i o n n" R (2000) 2 sur le r é e x a m e n ou la 

r é o u v e r t u r e de c e r t a i n e s affaires au niveau i n t e r n e à la su i te des a r r ê t s 

de la C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e , il a e n c o u r a g é les E t a t s 

m e m b r e s à s ' a s su re r qu ' i l exis ta i t d a n s leurs sys t èmes j u r i d i q u e s na t io

naux des p rocédure s a p p r o p r i é e s pour le r é e x a m e n et la r é o u v e r t u r e des 

affaires. 

57. La s imple possibil i té de rouvr i r une p r o c é d u r e péna le est donc 

à p r e m i è r e vue compa t ib l e avec la Conven t ion , y compr i s avec les 

g a r a n t i e s décou lan t de l 'ar t icle 6. Il peut n é a n m o i n s a p p a r a î t r e , au vu 

des c i rcons tances pa r t i cu l i è re s d ' u n e affaire d o n n é e , q u e la m a n i è r e 

dont c e l t e faculté a é té ut i l isée c o n c r è t e m e n t a por té a t t e i n t e à la 

subs t ance m ê m e du procès équ i t ab l e . La C o u r doit n o t a m m e n t 

r e c h e r c h e r , d a n s c h a q u e espèce , si les a u t o r i t é s ont fait usage de leur 

pouvoir de d é c l e n c h e r et de m e n e r une ins tance en révision en 
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m é n a g e a n t , d a n s tou te la m e s u r e du possible , un j u s t e équ i l ib re e n t r e 

les i n t é r ê t s de l ' individu et la nécess i té de g a r a n t i r l 'efficacité de la 

j u s t i ce p é n a l e . 

58. La C o u r a t t a c h e une i m p o r t a n c e pa r t i cu l i è re à l ' a r g u m e n t scion 

lequel le p r é s id ium s 'é ta i t bien b o r n é en l 'espèce à s t a t u e r su r la 

ques t i on de l ' oppor tun i t é de la r é o u v e r t u r e de la p r o c é d u r e . Le choix 

du p r é s i d i u m d ' in f i rmer la décis ion d ' a c q u i t t e m e n t a u r a i t nécessa i re 

m e n t d o n n é lieu à un e x a m e n au fond de l'affaire pa r les j u r id i c t ions 

c o m p é t e n t e s , d a n s le c ad re d ' u n e p r o c é d u r e con t r ad i c to i r e d i s t inc te . La 

décision du p ré s id ium n 'a donc é té r ien de plus q u ' u n ac te de procé

d u r e c o n s t i t u a n t une condi t ion p réa l ab l e au r é e x a m e n des accusa t ions 

péna le s d i r igées con t r e le r e q u é r a n t . La C o u r note q u e le p r é s i d i u m de 

la C o u r s u p r ê m e a re je té le recours en révision formé pa r le p r o c u r e u r 

g é n é r a l , au mot i f q u e ce d e r n i e r avai t invoqué au sou t ien de sa d e m a n d e 

des i r r é g u l a r i t é s qu ' i l a p p a r t e n a i t aux seules a u t o r i t é s de p o u r s u i t e de 

rect if ier avan t et non ap rès le p rononcé de la décis ion défini t ive. Si le 

recours du p r o c u r e u r g é n é r a l pouvai t ê t r e c r i t iqué c o m m e é t a n t arbi

t r a i r e et abusif, il n ' a eu a u c u n e inc idence décisive sur l ' équ i té globale 

de la p r o c é d u r e de révision qu i re levai t au p r e m i e r chef de la compé

tence du p r é s i d i u m (voir, mutalis mutandis, Volochtchouk c. Ukraine ( d é c ) , 

n" 51394/99, 14 oc tobre 2003, et Sardine c. Russie ( d é c ) , n" 69582 /01 , 

C E D H 2004-11). P a r c o n s é q u e n t , le c a r a c t è r e a r b i t r a i r e de l ' ini t iat ive 

pr i se p a r le p r o c u r e u r g é n é r a l en vue de la r é o u v e r t u r e du procès ne 

pouvai t pas avoir et n ' a eu a u c u n effet pré judic iable en l 'espèce sur 

l ' e x a m e n des accusa t ions péna le s v isant l ' in té ressé . 

59. La C o u r conclut q u e les a u t o r i t é s c h a r g é e s de la mise en œ u v r e 

de la p r o c é d u r e de révision n 'on t pas m a n q u é d a n s la p r é s e n t e affaire 

à leur obl iga t ion d e m é n a g e r un j u s t e équi l ib re e n t r e les i n t é r ê t s du 

r e q u é r a n t et la nécess i te de g a r a n t i r u n e bonne a d m i n i s t r a t i o n de la 

j u s t i c e . 

60. L ' i ssue de la p r o c é d u r e suivie devan t le p r é s i d i u m de la C o u r 

s u p r ê m e avant é té favorable au r e q u é r a n t , celui-ci ne saura i t se 

p r é t e n d r e v ic t ime à cet é g a r d d ' une violat ion de son droi t à un procès 

é q u i t a b l e . En o u t r e , se lon la j u r i s p r u d e n c e c o n s t a n t e des o r g a n e s de la 

C o n v e n t i o n , l 'ar t icle 6 ne s ' app l ique pas aux in s t ances qu i se concluent 

pa r le rejet d ' une d e m a n d e de r é o u v e r t u r e d ' une affaire. Seule la 

nouvel le p r o c é d u r e e n g a g é e ap rè s qu ' i l a é té fait droi t à parei l le 

d e m a n d e de r é o u v e r t u r e peu t passe r p o u r p o r t e r sur une accusa t ion en 

m a t i è r e péna l e (voir n o t a m m e n t X c. Autriche, n" 7761/77, décis ion de la 

C o m m i s s i o n du 8 m a i 1978, Décis ions et r a p p o r t s (DR) 14, pp . 171, 174, 

et Ruiz Maleos et autres c. Espagne, n" 24469/94, décision de la C o m m i s s i o n du 

2 d é c e m b r e 1994, D R 79-A,p . 141). 

6 1 . En c o n s é q u e n c e , la C o u r conclut qu ' i l n 'y a pas eu violat ion de 

l 'ar t ic le 6 § 1 de la Conven t i on . 
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P A R C E S M O T I F S , L A C O U R , À L ' U N A N I M I T É , 

1. Dit qu ' i l n 'y a pas eu violat ion de l 'ar t icle 4 du Pro tocole n" 7 à la 

Conven t ion ; 

2. Dit qu ' i l n 'y a pas eu violat ion de l 'ar t icle 6 § 1 de la Conven t i on . 

Fai t en angla i s , pu is c o m m u n i q u é p a r écrit le 20 juillet 2004, en 

appl ica t ion de l 'ar t icle 77 §§ 2 et 3 du r è g l e m e n t . 

S. DOLLÉ J . -P . COSTA 

Greff ière P ré s iden t 

Au p ré sen t a r r ê t se t rouve jo in t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 du r è g l e m e n t , l 'exposé de l 'opinion c o n c o r d a n t e de 

M. Loucaides . 

J . -P .C . 

S .D . 
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O P I N I O N C O N C O R D A N T E D E M . L E J U G E L O U C A I D E S 

(Traduction) 

J ' a i voté avec la major i t é p o u r la non-violat ion en l 'espèce des ar t ic les 4 

du Protocole n" 7 et 6 § 1 de la Conven t ion . C e p e n d a n t , les ra isons qu i m 'on t 

condui t à ce t te conclusion sur le gr ief q u e le r e q u é r a n t t i re de l 'ar t icle 4 du 

Protocole n" 7 diffèrent des motifs adop té s pa r la m a j o r i t é . J ' e s t i m e en effet 

q u e l ' in téressé ne peu t se prévaloi r de la qua l i t é de v ic t ime r e l a t i vemen t à la 

p la in te qu' i l formule sur le t e r r a i n de ce t t e disposi t ion. 

Avant d ' e x a m i n e r au fond le gr ief en ques t ion , la C o u r doi t ê t r e 

conva incue que le r e q u é r a n t a fait l 'objet d 'un j u g e m e n t ou de pour su i t e s 

(Zigarella c. Italie ( d é c ) , n" 48154/99 , C E D H 2002-IX) lors ou à l ' issue de la 

sais ine du p r é s i d i u m de la C o u r s u p r ê m e pa r le p r o c u r e u r g é n é r a l en vue 

du r é e x a m e n de l 'affaire d a n s le cad re de la p r o c é d u r e de révision. 

O r , le p r é s i d i u m de la C o u r s u p r ê m e ayan t re je té le r ecour s fo rmé par 

le p r o c u r e u r géné ra l , a u c u n e i n s t ance en révision n ' a j a m a i s é té engagée à 

l ' encon t re de l ' in té ressé . P a r c o n s é q u e n t , j e ne vois pas c o m m e n t le r e q u é 

ran t peu t ê t r e cons idéré c o m m e fondé à se p r é t e n d r e v ic t ime d ' u n e procé

d u r e de révision e n g a g é e a p r è s son a c q u i t t e m e n t définit if et e m p o r t a n t 

viola t ion de son droi t à ne pas faire l 'objet de nouvel les p o u r s u i t e s en 

ra ison d ' une infract ion pour laque l le il avai t é té dé f in i t ivement mis hors 

de cause . 

En d ' a u t r e s t e r m e s , dès lors q u e le r ecour s en révision du p r o c u r e u r 

g é n é r a l a é t é re je té , l 'on ne peu t p a r l e r d ' o u v e r t u r e ou de r é o u v e r t u r e 

des pour su i t e s ou du procès visant l ' in té ressé . 

Il est vra i q u e l 'ar t ic le 4 du Protocole n" 7 énonce q u ' u n jus t i c i ab le « n e 

peut ê t r e poursuivi ou pun i p é n a l e m e n t (...) en raison d ' u n e infract ion pour 

laquel le il a déjà é té a c q u i t t é ou c o n d a m n é (...) » ( i ta l ique a jouté p a r moi) . 

C e p e n d a n t , à m o n avis, on ne s au ra i t cons idé re r que q u e l q u ' u n « p e u t » 

v é r i t a b l e m e n t encour i r un j u g e m e n t ou des pou r su i t e s en ra i son d ' une 

infract ion p é n a l e t a n t q u e les condi t ions légales p réa l ab le s à l ' ouver tu re 

du procès ou des pou r su i t e s p révues pa r le dro i t i n t e r n e de l 'E ta t concerné 

ne sont pas r éun ies . L 'une des condi t ions qu i é t a i en t a lors nécessa i res à la 

r é o u v e r t u r e du procès ou des pou r su i t e s con t r e le r e q u é r a n t , à savoir 

l 'accueil du r ecour s en révision formé p a r le p r o c u r e u r g é n é r a l , faisait en 

l 'espèce défaut . 

En o u t r e , depuis son a c q u i t t e m e n t , l ' in té ressé n ' a é té l 'objet d ' a u c u n e 

accusa t ion , sous q u e l q u e forme q u e ce soit. E n l ' absence de tout grief 

fo rmulé con t r e lui, j e ne vois pas c o m m e n t il p o u r r a i t pa s se r pour avoir 

é t é exposé à des pou r su i t e s au sens de l 'a r t ic le 4 du Pro tocole n" 7, à 

moins q u e la C o u r n ' é t e n d e la not ion de « p o u r s u i t e s » au -de là de son 

sens o rd ina i r e ou r econnu . 
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SUMMARY1 

Employment restrictions on former employees of the KGB 

Article 14 in conjunction with Article 8 

Discrimination - Private life - Employment restrictions on former employees of the KGB -
Difference of treatment - Effect on private life of ban on employment in various branches of the 
private sector - Regulation of employment by the Slate - Historical background - Legitimate 
aims of restrictions on access to employment - Distinction between public service and private 
sector employment - Proportionality 

* 

Prior to Lithuania's declaration of independence in 1990, the applicants had 
held posts in the Soviet Security Service (KGB). After independence, they found 
employment as a tax inspector and prosecutor respectively. In 1999 a new Act 
came into force, banning former KGB employees from working in the public 
sector and in certain private sector jobs for a period of ten years. Consequently, 
the applicants were dismissed from their positions and prevented from seeking 
employment in such posts until 2009. They both instituted administrative actions, 
which were ultimately unsuccessful. 

Held 
(1) Article 14 in conjunction with Article 8: (a) Applicability: The applicants had 
been treated differently from other persons in Lithuania who had not worked for 
the KGB and in addition, since the Government maintained that the purpose of 
the Act was to regulate employment prospects on the ground of loyalty or lack of 
loyalty to the State, there had also been a difference in t reatment between the 
applicants and other persons in that respect. As to whether the facts fell within 
the scope of Article 8, the Court considered, having regard to the notions prevail
ing in democratic States, that a far-reaching ban on taking up private sector 
employment affected private life. The ban affected the applicants' ability to de
velop relationships with the outside world to a very significant degree. Moreover, 
the applicants' status as "former KGB officers" was a further impediment to 
developing such relationships and affected the enjoyment of their private lives as 
well as their reputations. In view of the wide-ranging scope of the employment 
restrictions, the possible impediment to their leading a normal personal life had 
to be taken as a relevant factor. Against that background, the Court considered 
that there were consequential effects on the applicants' enjoyment of the right to 
respect for private life and it followed that Article 14 was applicable taken in 
conjunction with Article 8. 

1. This summary by the Registry does not bind the Court . 
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(b) Compliance: As a matter of principle, States had a legitimate interest in 
regulating employment conditions in the public service as well as in the private 
sector. In the present case, taking into account Lithuania's experience under 
Soviet rule and its wish to avoid repetition of that experience, the Court accepted 
that the restriction of the applicants' employment prospects pursued the legitimate 
aims of the protection of national security, public order, the economic well-being of 
the country and the rights and freedoms of others. However, as regards the propor
tionality of the impugned distinction, even assuming that the applicants lacked 
loyalty to the State, as alleged by the Government, the employment restrictions 
concerned various branches of the private sector as well. While the requirement of 
loyalty to the State was an inherent condition of employment with State authorities 
responsible for protecting and securing the general interest, that was not the case 
for employment with private companies. Thus, the State-imposed restrictions on 
employment with a private company could not be justified from the Convention 
point of view in the same manner, regardless of the company's importance to the 
State's economic, political or security interests. Furthermore, the Act contained no 
definition of the specific jobs, functions or tasks which the applicants were barred 
from holding and the legislative scheme thus lacked the necessary safeguards for 
avoiding discrimination and for guaranteeing adequate judicial control. Finally, the 
belated entry into force of the Act, which had resulted in the applicants being 
subjected lo the restrictions thirteen and nine years respectively after they had 
stopped working for the KGB, was also a factor in the overall assessment of pro
portionality. In conclusion, the ban preventing the applicants from seeking em
ployment in various branches of the private sector constituted a disproportionate 
measure. 

Conclusion: violation (five votes to two). 
The Court also held (by five votes to two) that it was unnecessary to examine 
Article 8 taken alone. 
(2) Article 10 alone and in conjunction with Article 14: It appeared from the 
domestic decisions that the national courts were concerned solely with establishing 
the nature of the applicants' former employment with the KGB, rather than giving 
specific consideration to the particular circumstances of each of the applicants' 
cases, for example the views they had held or expressed. Moreover, the Court was 
not convinced that the applicants' dismissals or the employment restrictions im
posed on them amounted to a restriction on their ability to express their views or 
opinions to the same extent as in previous cases concerning teaching posts. 
Consequently, the restrictions had not encroached upon their right to freedom of 
expression. 
Conclusion: no violation (unanimously). 
Article 41: The Court made awards in respect of pecuniary and non-pecuniary 
damage. It also made an award in respect of costs and expenses. 
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In t h e c a s e o f S i d a b r a s a n d D z i a u t a s v. L i t h u a n i a , 
T h e E u r o p e a n C o u r t of H u m a n Rights (Second Sec t ion) , s i t t ing as a 

C h a m b e r composed of: 
M r L. LOUCAIDES, President, 
M r J.-P. COSTA, 

Ml C. BiRSAN, 

M r K. JUNGWIERT, 
M r V. BUTKEVYCH, 
Mrs W. THOMASSEN, 
Mrs A. MVIARONI,judges, 

a n d M r s S. Doi.l.E, Section Registrar, 
H a v i n g de l i be r a t ed in pr iva te on 1 J u l y 2003, 21 O c t o b e r 2003 a n d 6 J u l y 

2004, 

Del ivers the following j u d g m e n t , which was a d o p t e d on the last-
m e n t i o n e d d a t e : 

P R O C E D U R E 

1. T h e case o r ig ina t ed in appl ica t ions (nos. 55480/00 a n d 59330/00) 
aga ins t the Republ ic of L i t h u a n i a lodged wi th the C o u r t u n d e r Ar t ic le 34 
of t he Conven t i on for t he P ro tec t ion of H u m a n Righ t s and F u n d a m e n t a l 
F r e e d o m s ("the C o n v e n t i o n " ) by two L i t h u a n i a n na t iona l s , Mr J u o z a s 
S idab ras and M r K e s t u t i s D z i a u t a s (" the a p p l i c a n t s " ) , on 29 N o v e m b e r 
1999 and 5 J u l y 2000 respectively. 

2. T h e appl ican ts were r e p r e s e n t e d by Mr E. M o r k u n a s , a lawyer 
prac t i s ing in Siauliai , and M r V. Ba rkauskas , a lawyer prac t i s ing in Vilnius. 
T h e L i t h u a n i a n G o v e r n m e n t (" the G o v e r n m e n t " ) were r e p r e s e n t e d by 
the i r Agen t s , M r G. Svedas and Mrs D . Joc iene , of the Minis t ry of Ju s t i ce . 

3. T h e app l i can t s a l leged, in pa r t i cu l a r , t h a t t hey had lost t he i r jobs 
and t h a t the i r e m p l o y m e n t p rospec t s had been r e s t r i c t ed as a resu l t of 
t he appl ica t ion of t he Law on the eva lua t ion of the USSR S ta t e Security-
C o m m i t t e e ( N K V D , N K G B , M G B , KGB) a n d the p r e s e n t act ivi t ies of 
fo rmer p e r m a n e n t employees of the o rgan i sa t ion , in b reach of Ar t ic les 8, 
10 and 14 of t he Conven t ion . 

4. T h e app l ica t ions were a l loca ted to t he T h i r d Sect ion of the C o u r t 
(Rule 52 § 1 of the Rules of C o u r t ) . W i t h i n tha t Sect ion, t he C h a m b e r 
t h a t would cons ider the case (Article 27 § 1 of t he Conven t ion ) was 
cons t i t u t ed as provided in Rule 26 § 1. M r P. Kur i s , the j u d g e e lec ted in 
respec t of L i t h u a n i a , w i t h d r e w from s i t t ing in t he case (Rule 28). T h e 
G o v e r n m e n t accordingly a p p o i n t e d M r J . -P . C o s t a , t he j u d g e e lec ted in 
respec t of F r a n c e , to sit in his place (Article 27 § 2 of t he Conven t i on and 
Rule 29 § 1). 
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5. O n 1 N o v e m b e r 2001 the C o u r t c h a n g e d the compos i t ion of its 
Sect ions (Rule 25 § 1). Th i s case was ass igned to the newly composed 
Second Sect ion (Rule 52 § 1). W i t h i n tha t Sect ion, the C h a m b e r tha t 
would cons ider the case (Article 27 § 1 of the Conven t i on ) was con
s t i t u t ed as provided in Ru le 26 § 1. 

6. T h e C h a m b e r dec ided to j o in the app l ica t ions (Rule 42 § 1). 
7. A h e a r i n g took place in publ ic in t he H u m a n Righ t s Bui ld ing , 

S t r a s b o u r g , on 1 Ju ly 2003 (Rule 59 § 3). 

T h e r e a p p e a r e d before the C o u r t : 

(a) for the Government 
M r s D . JOCIENE, 

(b) for the applicants 
M r E. MORKUNAS, 

Mr V. BARKAUSKAS, 

T h e C o u r t h e a r d add res ses by t h e m . 

Agent; 

Counsel. 

8. By a decision of 1 J u l y 2003, following the h e a r i n g on admiss ibi l i ty 
a n d the mer i t s (Rule 54 § 3) , t he C o u r t dec la red the appl ica t ions par t ly 
admiss ib le . 

9. T h e app l i can t s a n d the G o v e r n m e n t each filed obse rva t ions on the 
m e r i t s (Rule 59 § 1). 

THE FACTS 

I. T H E C I R C U M S T A N C E S O F T H E CASE 

10. T h e first app l i can t was bo rn in 1951 and lives in Siaul iai . T h e 
second app l ican t was born in 1962 a n d lives in Vi lnius . 

T h e facts of the case , as s u b m i t t e d by the pa r t i e s , m a y be s u m m a r i s e d 
as follows. 

A. The first applicant 

11. In 1974 the first app l i can t g r a d u a t e d from the L i t h u a n i a n Physical 
C u l t u r e I n s t i t u t e , qual ifying as a cer t i f ied spor t s i n s t ruc to r . 

12. F r o m 1975 to 1986 he was an employee of the L i t h u a n i a n b r a n c h 
of the Soviet Secur i ty Service ( the K G B ) . After L i t h u a n i a dec la red its 
i n d e p e n d e n c e in 1990, he found e m p l o y m e n t as a tax inspec to r at t he 
In land R e v e n u e . 
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13. O n 31 May 1999 two a u t h o r i t i e s - the L i t h u a n i a n S t a t e Secur i ty 
D e p a r t m e n t and the C e n t r e for R e s e a r c h in to t he Genoc ide and 
Res i s t ance of the L i t h u a n i a n People - jo in t ly conc luded t h a t t he first 
app l i can t was subject to t he res t r i c t ions provided u n d e r sect ion 2 of t h e 
Law on the eva lua t ion of t he U S S R S ta t e Secur i ty C o m m i t t e e ( N K V D , 
N K G B , M G B , KGB) a n d the p re sen t act ivi t ies of fo rmer p e r m a n e n t 
employees of t he o r g a n i s a t i o n ("the K G B Ac t " - see p a r a g r a p h 24 
below). T h e conclusion conf i rmed tha t the first app l i can t had the s t a t u s 
of a " fo rmer K G B officer" (see p a r a g r a p h s 26-27 below). O n 2 J u n e 1999 
the first app l i can t was d ismissed from the In land R e v e n u e on the basis of 
t h a t conclusion. 

14. T h e first app l i can t b r o u g h t an a d m i n i s t r a t i v e act ion aga ins t the 
secur i ty in te l l igence a u t h o r i t i e s , c l a iming tha t he had been e n g a g e d only 
in coun t e r i n t e l l i gence and ideology work while employed by the K G B , and 
t h a t he had not been involved in the violat ion of individual r igh ts by tha t 
o rgan i sa t ion . H e a r g u e d t h a t his d ismissa l u n d e r sect ion 2 of t he K G B Act 
and the r e su l t an t inabil i ty to find e m p l o y m e n t were the re fo re unlawful. 

15. O n 9 S e p t e m b e r 1999 the H i g h e r Admin i s t r a t i ve C o u r t found tha t 
t he conclusion of 3 1 May 1999 had been s u b s t a n t i a t e d a n d t h a t t he first 
app l i can t was subject to the res t r i c t ions provided u n d e r sect ion 2 of the 
K G B Act. In this r espec t , t he cour t held t h a t the app l i can t had the s t a t u s 
of a " fo rmer K G B officer" wi th in t he m e a n i n g of t he K G B Act , s ince he 
had occupied one of the posi t ions m e n t i o n e d in t he list of 26 J a n u a r y 1999. 

16. O n 19 O c t o b e r 1999 the C o u r t of Appea l d i smissed the first appli
can t ' s appea l . It found t h a t he had not occupied a K G B posi t ion dea l ing 
only wi th c r imina l inves t iga t ions a n d could not the re fo re benefi t from the 
excep t ions l is ted u n d e r sect ion 3 of t he K G B Act. 

B. T h e s e c o n d a p p l i c a n t 

17. O n an unspecif ied d a t e in the 1980s, t he second appl icant 
g r a d u a t e d from Vi ln ius Univers i ty as a qual if ied lawyer. 

18. F r o m 11 F e b r u a r y 1991 he worked as a p rosecu to r a t t he Office of 
the P rosecu to r G e n e r a l of L i t h u a n i a , inves t iga t ing p r imar i ly cases of 
o rgan i sed c r i m e and co r rup t ion . 

19. O n 26 May 1999 the L i t h u a n i a n S t a t e Securi ty D e p a r t m e n t and the 
C e n t r e for Resea rch into t he Genocide and Res i s tance of the L i t h u a n i a n 
People jo in t ly concluded t h a t from 1985 to 1991 the second appl ican t had 
been an employee of the L i t h u a n i a n b ranch of the K G B , t h a t he had the 
s t a t u s of a " former K G B officer" and tha t he was t h e r e b y subject to the 
res t r ic t ions provided u n d e r sect ion 2 of the K G B Act. O n 3 1 May 1999 the 
second appl icant was dismissed from his j o b at the Office of the Prosecu tor 
G e n e r a l on t he basis of t h a t conclusion. 
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20. T h e second app l ican t b r o u g h t an a d m i n i s t r a t i v e ac t ion aga ins t 
t he secur i ty in te l l igence au tho r i t i e s a n d the Office of t he P rosecu to r 
G e n e r a l . H e c la imed t h a t from 1985 to 1990 he had mere ly s tud ied at 
a special K G B school in Moscow a n d t h a t from 1990 to 1991 he had 
worked in the K G B as an in fo rmer for the L i t h u a n i a n secur i ty in
te l l igence a u t h o r i t i e s a n d should the re fore be en t i t l ed to benefi t from 
the excep t ions u n d e r sect ion 3 of t he K G B Act. H e c la imed t h a t his 
d ismissa l u n d e r t he Act and his r e s u l t a n t inabil i ty to find e m p l o y m e n t 
w e r e unlawful . 

21 . O n 6 Augus t 1999 the H i g h e r A d m i n i s t r a t i v e C o u r t al lowed the 
second app l i can t ' s c la im, q u a s h e d the conclusion of 26 May 1999 a n d 
o rde r ed h im to be r e i n s t a t e d . T h e cour t found t h a t the per iod of t he 
second app l i can t ' s s tud ies at the K G B school from 1985 to 1990 was not 
to be t a k e n into account for t he purposes of the K G B Act, t h a t he had 
worked in the K G B for a per iod of five m o n t h s in 1990-91, t h a t he had 
not occupied a K G B posi t ion dea l ing wi th poli t ical inves t iga t ions and 
t h a t , in any event , he had been a secre t i n fo rmer for the L i t h u a n i a n 
a u t h o r i t i e s . T h e cour t conc luded t h a t t he excep t ions u n d e r sect ion 3 of 
the K G B Act appl ied to t he second app l ican t and t h a t his d ismissa l had 
the re fo re been unlawful . 

22. Following an appea l by t he secur i ty in te l l igence a u t h o r i t i e s , on 
25 O c t o b e r 1999 the C o u r t of Appea l q u a s h e d the j u d g m e n t of 6 Augus t 
1999. It held t h a t , a l t h o u g h the first-instance cour t h a d proper ly found 
t h a t the second app l ican t had worked at the K G B for only five m o n t h s , it 
had not been es tab l i shed t h a t he had worked t h e r e as a secre t in fo rmer for 
the L i t h u a n i a n au tho r i t i e s . Accordingly, he could not benefi t from the 
excep t ions u n d e r sect ion 3 of the K G B Act. 

23. T h e second appl ican t appea led aga ins t the Cour t of Appea l ' s 
j u d g m e n t . By a decision of 28 J a n u a r y 2000, t he P res iden t of the S u p r e m e 
C o u r t al lowed the appea l . However , by a final decision of 20 April 2000, the 
full S u p r e m e C o u r t refused to e x a m i n e the appea l and d i scon t inued the 
proceedings for lack of ju r i sd ic t ion . 

II. R E L E V A N T D O M E S T I C LAW AND P R A C T I C E 

24. T h e Law on the eva lua t ion of t he U S S R S t a t e Secur i ty C o m m i t t e e 
( N K V D , N K G B , M G B , KGB) and the p r e s e n t act ivi t ies of fo rmer 
p e r m a n e n t employees of t he o rgan i sa t ion (Jstalymas del SSRS valstybes 
saugumo kotnilelo (NKVD, NKGB, MGB, KGB) verlinimo ir sios organizacijos 
kadriniu darbuotoju dabartines veiklos - " t he K G B Act" ) was e n a c t e d on 
16 Ju ly 1998 by the Se imas ( the L i t h u a n i a n p a r l i a m e n t ) a n d p r o m u l 
ga t ed by the P r e s i d e n t of t he Republ ic . T h e K G B Act r eads as follows: 
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Section 1 
Recognit ion of the USSR State Security Committee as a criminal organisation 

T h e USSR State Security Commit tee (NKVD, NKGB, MGB, KGB - hereinafter 
'the SSC*) is recognised as a criminal organisation which was responsible for war 
crimes, genocide, repression, terror and political persecution in the territory of 
Lithuania when occupied by the USSR." 

Section 2 
Restrictions on the present activities of permanent employees of the SSC 

'Tor a period of ten years from the date of entry into force of this Act, former 
employees of the SSC may not work as public officials or civil servants in government, 
local or defence authorities, the State Security Department , the police, the prosecution, 
courts or diplomatic service, customs, State supervisory bodies and other authorities 
monitoring public institutions, as lawyers or notaries, as employees of banks and other 
credit institutions, on strategic economic projects, in security companies (structures), in 
other companies (structures) providing detective services, in communications systems, 
or in the educational system as teachers, educators or heads of institutions^] nor may 
they perform a job requiring the carrying of a weapon.'" 

Section 3 
Cases in which the restrictions shall not be applied 

"(1) The restrictions provided for io section 2 shall not be applied to former 
permanent employees of the SSC who. while working at the SSC, investigated only 
criminal cases and who discontinued their work at the SSC not later than I I March 
1990. 

(2) The Centre for Research into the Genocide and Resistance of the Lithuanian 
People and the Slate Security Department may [recommend by] a reasoned appli
cation that no restrictions under this law be applied to former permanent employees of 
the SSC who, within three months of the date of the entry into force of this Law, report 
to the State Security Department and disclose all information in their possession ... 
about their former work at the SSC and their current relations with former SSC 
employees and agents. A decision in this respect shall be taken by a commission of 
three persons set up by the President of the Republic. No employees of the Centre for 
Research into the Genocide and Resistance of the Lithuanian People or the State 
Security Department may be appointed to the commission. The commission's rules 
shall be confirmed by the President of the Republic." 

Section 4 
Procedure for implementation of the Act 

"The procedure for implementation of the Act shall be governed by [a special law]." 

Section 5 
Entry into force of the Act 

"This Act shall come into force on 1 January 1999." 
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2 5 . Following the e x a m i n a t i o n by the C o n s t i t u t i o n a l C o u r t of t he 
compat ib i l i ty of the K G B Act wi th the C o n s t i t u t i o n (see p a r a g r a p h 2 8 
below), on 5 May 1 9 9 9 sec t ion 3 of the K G B Act was a m e n d e d to the 
effect t h a t even those individuals who had worked for t he K G B af ter 
11 M a r c h 1 9 9 0 could be eligible for the excep t ions u n d e r sect ion 3 of 
tha t Act . 

2 6 . O n 16 J u l y 1 9 9 8 a s e p a r a t e law on the i m p l e m e n t a t i o n of the 
K G B Act was enac t ed . U n d e r t h a t law, the C e n t r e for Resea rch in to 
the Genoc ide and Res i s t ance of t he L i t h u a n i a n People and the S t a t e 
Secur i ty D e p a r t m e n t were e m p o w e r e d to reach a conclusion on an 
individual ' s s t a t u s as a " fo rmer p e r m a n e n t employee of the K G B " 
(" former KGB officer") for the pu rposes of the K G B Act. 

2 7 . O n 2 6 J a n u a r y 1 9 9 9 the G o v e r n m e n t adop ted a list (" the list") 
of posi t ions in va r ious b r a n c h e s of the K G B on L i t h u a n i a n ter r i tory 
a t t e s t i n g to a person ' s s t a t u s as a " fo rmer KGB officer" for the 
purposes of the KGB Act. A total of 3 9 5 different posi t ions were 
l isted in this respec t . 

2 8 . O n 4 M a r c h 1 9 9 9 the C o n s t i t u t i o n a l C o u r t e x a m i n e d the issue 
of the K G B Act ' s compat ib i l i ty with t he C o n s t i t u t i o n . T h e Con
s t i tu t iona l C o u r t held in pa r t i cu l a r tha t the K G B Act h a d b e e n 
passed in o rde r to ca r ry out "secur i ty s c r e e n i n g " m e a s u r e s on former 
K G B officers, who were d e e m e d to be lacking in loyalty to I he 
L i t h u a n i a n S t a t e . T h e C o n s t i t u t i o n a l C o u r t dec ided t h a t the pro
hibi t ion on fo rmer K G B officers occupying public posts was 
c o m p a t i b l e wi th t he C o n s t i t u t i o n . It fu r the r ruled tha t the s t a t u t o r y 
ban on the holding by fo rmer K G B officers of jobs in var ious 
b ranches of the pr ivate sector w a s compat ib le with the cons t i tu t iona l 
pr inciple of a free choice of profession in t h a t the S t a t e was en t i t l ed to 
lay down specific r e q u i r e m e n t s for pe r sons apply ing for work in (In
mos t i m p o r t a n t economic sectors in o r d e r to e n s u r e t he p ro tec t ion of 
na t iona l secur i ty a n d p r o p e r func t ion ing of t he educa t iona l and 
financial sys tems . T h e C o n s t i t u t i o n a l C o u r t also held tha t the res t r ic 
t ions u n d e r t he K G B Act did not a m o u n t to a c r imina l c h a r g e aga ins t 
former K G B officers. 

2 9 . Whi le the K G B Act does not specifically g u a r a n t e e a r ight of 
access to a cour t to con tes t the secur i ty in te l l igence a u t h o r i t i e s ' con
clusion, it was recognised by the d o m e s t i c cour t s t h a t , as a m a t t e r of 
p rac t i ce , a d ismissa l from e m p l o y m e n t in the public service on the basis 
of t h a t conclusion gave rise to an a d m i n i s t r a t i v e cour t ac t ion (and a 
fu r the r appea l ) u n d e r t he g e n e r a l p r o c e d u r e govern ing indus t r i a l dis
pu t e s a n d al leged b r e a c h e s of pe r sona l r igh t s by the publ ic a u t h o r 
i t ies , u n d e r Art ic les 4 , 7 , 8 , 2 6 , 4 9 , 5 0 , 5 9 , 6 3 and 6 4 of the C o d e of 
Admin i s t r a t i ve P r o c e d u r e , Art ic le 2 2 2 of t he Civil Code a n d Art ic le 3 3 6 
of the Code of Civil P r o c e d u r e (as in force a t the m a t e r i a l t i m e ) . 
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III. P R O V I S I O N S O F I N T E R N A T I O N A L I A W AND C E R T A I N 
NATIONAL LEGAL SYSTEMS RELATING T O E M P L O Y M E N T 
R E S T R I C T I O N S O N P O L I T I C A L G R O U N D S 

30. Res t r i c t ions have been imposed in m a n y pos t - communi s t coun t r i e s 
wi th a view to s c r een ing the e m p l o y m e n t of fo rmer secur i ty a g e n t s or 
active co l l abora to r s in the fo rmer r eg imes . In this connec t ion , in te r 
na t iona l h u m a n r igh t s bodies have a t l imes found fault wi th such 
legis lat ion w h e r e it has lacked prec is ion or p ropor t iona l i ty , a n d have 
cha rac t e r i s ed it as d i sc r imina t ion in e m p l o y m e n t or the exercise of a 
profession on the basis of poli t ical opinion (see below). T h e possibili ty of 
appea l i ng to the cou r t s has been cons ide red a significant sa feguard , 
a l t h o u g h not sufficient in itself to rectify s h o r t c o m i n g s in t he legis la t ion. 

3 1 . Art ic le 1 § 2 of t he E u r o p e a n Social C h a r t e r provides : 

"With a view to ensuring the effective exercise of the right to work, the Parlies 
undertake: 

2. to protect effectively the righl of the worker to earn his living in an occupation 
freely entered upon[.]" 

Th i s provision, r e t a i n e d word for word in t he revised C h a r t e r of 1996 
(which c a m e in to force wi th r ega rd to L i t h u a n i a on 1 A u g u s t 2001) , has 
been cons is ten t ly i n t e r p r e t e d by the E u r o p e a n C o m m i t t e e of Social Rights 
(ECSR) as e s t ab l i sh ing a r ight not to be d i s c r i m i n a t e d aga ins t in employ
m e n t . T h e non-d i sc r imina t ion g u a r a n t e e is s t i p u l a t e d in Art ic le E of the 
revised C h a r t e r in t he following t e r m s : 

"The enjoyment of the rights set forth in this Char ter shall be secured without 
discrimination on any ground such as race, colour, sex, language, religion, political or 
other opinion, national extraction or social origin, health, association with a national 
minority, birth or other status." 

T h e ques t i on of t he d ismissa l of publ ic s e rvan t s on account of the i r 
act ivi t ies u n d e r t o t a l i t a r i an r e g i m e s has been a d d r e s s e d in t he light of 
these provis ions, at least as r e g a r d s G e r m a n y . In its most recent 
e x a m i n a t i o n of G e r m a n y ' s compl iance wi th Art ic le 1 § 2 of the C h a r t e r 
(publ i shed in N o v e m b e r 2002) , t he E C S R took note of t he provisions of 
the reunif ica t ion t r e a t y t h a t al low for t he d ismissa l of publ ic s e rvan t s on 
t he basis of t he i r act ivi t ies on beha l f of t he secur i ty services of t he G e r m a n 
D e m o c r a t i c Repub l i c . It conc luded t h a t G e r m a n y was not comply ing with 
its obl iga t ions . T h i s was e x p a n d e d upon in t he following t e r m s : 

"The Commit tee observes that there is no precise definition of the functions from 
which individuals can be excluded, either in the form of a refusal to recruit or a dis
missal, on the grounds of previous political activities or activities within the former 
GDR institutions competent in security matters . 
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The Committee has examined the conformity of these provisions in the light of 
Article 31 of the Char ter . Under this provision, restriction of a right enshrined in the 
Char ter is permitted if it is prescribed by law, is necessary in a democratic society and 
serves one of the purposes listed in the Article. Whilst recognising that the provisions 
wire prescribed by law within the meaning of Article 31 and served one of the purposes 
listed therein, namely the protection of national security, the Commit tee considered 
that they were not necessary within the meaning of Article 31 in that they did not 
applv solely to services which had responsibilities in the fields of law and order and 
national security or to functions involving such responsibilities." 

T h e ECSR a d o p t e d its conclusions in r ega rd to L i t h u a n i a ' s i m p l e m e n 
ta t ion of t he revised C h a r t e r on 28 May 2004. T h e y will be m a d e public at 
a l a t e r d a t e . 

32. T h e I n t e r n a t i o n a l Labour O r g a n i s a t i o n ( ILO) has also a d o p t e d a 
n u m b e r of re levant i n t e rna t i ona l legal i n s t r u m e n t s . T h e most p e r t i n e n t 
text is I L O Conven t ion no. I l l on D i sc r imina t i on (Employment and 
O c c u p a t i o n ) of 1958. In its 1996 G e n e r a l Survey, the C o m m i t t e e of 
E x p e r t s on the Appl ica t ion of C o n v e n t i o n s and R e c o m m e n d a t i o n s 
(GEAGR) r e s t a t e d its i n t e r p r e t a t i o n of Conven t i on no. I l l , d r a w i n g 
upon e x a m p l e s t a k e n from na t iona l law. R e g a r d i n g G e r m a n y , t he 
C E A C R ' s posit ion was t he following (§ 196): 

"'fhc Committee does not accept the argument that in cases in which persons had 
been accused of having carried out political activities in the former German Democratic 
Republic, the more the person had, by the assumption of certain functions, identified 
himself or herself with that unjust regime, the more incriminated he or she was, and 
the less reasonable it was that this person hold a position in the current administration." 

More recent ly , however , the C E A C R has expressed sat isfact ion with the 
G e r m a n c o u r t s ' obse rvance of t he pr inciple of p ropor t iona l i ty in cases 
w h e r e civil s e rvan t s cha l l enge the i r d ismissa l (see p a r a g r a p h 3 of the 
Indiv idual O b s e r v a t i o n to G e r m a n y u n d e r C o n v e n t i o n no. 111 in 2000) . 

A 1996 stirvcv identif ies c o m p a r a b l e provisions in the d o m e s t i c law of a 
n u m b e r of o t h e r E u r o p e a n S t a t e s . 

In Bulgar ia , sect ion 9 of t he P r e c e d i n g and Conc lud ing Provisions of the 
Banks a n d C r e d i t Activity Act of 1992 exc luded persons who had served 
the previous r e g i m e in c e r t a i n capac i t i es from e m p l o y m e n t in banks . T h e 
B u l g a r i a n C o n s t i t u t i o n a l C o u r t ru led in 1992 t h a t this provision was in 
violat ion of the C o n s t i t u t i o n and of I L O Conven t i on no. 111. 

In the fo rmer Czechos lovakia , t he so-called Sc reen ing Act was passed in 
1991, p r e v e n t i n g persons who had served the previous r eg ime in a n u m b e r 
of capac i t i es from t ak ing up e m p l o y m e n t in t he civil service or p a r t s of the 
pr iva te sector . Th i s legis lat ion was dec la red u n c o n s t i t u t i o n a l by the 
Slovak C o n s t i t u t i o n a l C o u r t in 1996, which fu r the r found it to be in
c o m p a t i b l e with C o n v e n t i o n no. 111. Howeve r , it r e m a i n e d in force in t he 
Czech Republ ic , while t he C E A C R urged the Czech a u t h o r i t i e s to have 
d u e r e g a r d to t he pr inc ip le of p ropor t iona l i t y in t he app l ica t ion of the Act. 
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In Latvia , t he S t a t e Civil Service Act of 2000 and the Police Act of 1999 

prohibi t the e m p l o y m e n t of pe r sons who worked for or wi th the K G B . In 

2003 the C E A C R expressed its d issa t is fact ion wi th the above lex is in the 

following t e r m s : 

"(). The Commit tee recalls that requirements of a political nature can be set for a 
particular job. but to ensure that they are not contrary lo the Convention, they should 
be limited to tin' characteristics of a particular p o s t and be in proportion to its labour 
requirements. The Commit tee notes that the above-established exclusions by the pro
visions under examination apply broadly to the entire civil service and police ra ther 
than to specific jobs, functions or tasks. The Committee is concerned that these provi
sions appear to go beyond justifiable exclusions in respect of a particular job based on its 
inherent requirements as provided for under Article 1 (2) of the Convention. The 
Committee recalls lhat for measures not to be deemed discriminatory under Article 4, 
t h e y must be measures affecting an individual on account of activities he or she is 
justifiably suspected or proved to be engaged in which are prejudicial to the security of 
the Stale. Article 4 of the Convention docs not exclude from the definition of dis
crimination measures taken by reason of membership of a particular group or commu
nity, flic Commit tee also notes that in cases where persons arc deemed to be justifiably 
suspected of or engaged ill activities prejudicial lo the security of the State, the individual 
concerned shall have the riglil lo appeal to a com pel cut body in accordance with national 
practice. 

7. In the light of the above, the Commit tee considers the exclusions from being a 
candidate for any civil service position and from being employed by the police- are not 
sufficiently well defined and delimited lo ensure dial they do not become discrimination 
in employment and occupation based on political opinion ..." 

T H E L A W 

I. ALLEGED V I O I A T I O N O F ARTICLE 8 O F T H E C O N V E N T I O N , 

T A K E N A L O N E A N D IN C O N J U N C T I O N W I T H A R T I C L E 14 

33. 'Fhe app l i can t s s t a t ed tha t the c u r r e n t ban u n d e r sec t ion 2 of the 

K G B Act on the i r f inding e m p l o y m e n t in var ious b r a n c h e s of t he p r iva te 

sec tor b r e a c h e d Art ic le 8 of t he C o n v e n t i o n , t a k e n a lone and in con

j u n c t i o n wi th Art ic le 14. 

Art ic le 8 of t he Conven t i on r eads as follows: 

" 1 . Everyone has the right to respect for his private and family life, his home and his 
correspondence. 

2. There shall be no interference by a public authority with the exercise of this right 
except such as is in accordance with the law and is necessary in a democratic society 
in the interests of national security, public safely or the economic well-being of the 
country, for the prevention of disorder or crime, for the protection of health or morals, 
or for the protection of the rights and freedoms of others." 
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Art ic le 14 s t a t e s : 

"The enjoyment of the rights and freedoms set forth in [the] Convention shall be 
secured without discrimination on any ground such as sex, race, colour, language, 
religion, political or other opinion, national or social origin, association with a national 
minority, properly, birth or other status." 

34. T h e G o v e r n m e n t s u b m i t t e d t h a t Ar t ic le 8 was not appl icable in the 
p r e s e n t case as tha t provision did not g u a r a n t e e a r ight to r e t a i n employ
m e n t or to choose a profession. T h e y fu r the r s t a t e d t h a t , in any event , 
t he app l ica t ion of the K G B Act to the app l i can t s served the l eg i t ima te 
pu rpose of p r o t e c t i n g na t iona l secur i ty a n d was necessa ry in a d e m o 
cra t ic society. Accord ing to t he G o v e r n m e n t , t he K G B Act cons t i t u t ed no 
more t h a n a jus t i f ied secur i ty s c r een ing m e a s u r e i n t e n d e d to p r even t 
fo rmer employees of a foreign secret service from work ing not only in 
S t a t e ins t i tu t ions but also in o t h e r s p h e r e s of activity which were 
i m p o r t a n t to t he S t a t e ' s na t iona l secur i ty . T h e K G B Act itself did not im
pose collective responsib i l i ty on all fo rmer K G B officers w i thou t excep
t ion. It provided for individual ised res t r i c t ions on e m p l o y m e n t p rospec t s 
by way of the list of pos i t ions in t he fo rmer K G B which w a r r a n t e d appli
ca t ion of the res t r i c t ions u n d e r sec t ion 2 of t he K G B Act (see p a r a g r a p h 27 
above) . T h e fact t h a t t he app l i can t s were not en t i t l ed to benefi t from any 
of t he excep t ions provided for in sect ion 3 of t he K G B Act showed t h a t 
t h e r e ex is ted a wel l - founded suspicion t h a t t h e app l i can t s lacked loyalty 
to t h e L i t h u a n i a n S t a t e . Given tha t not all fo rmer employees of the K G B 
were affected by the K G B Act, Ar t ic le 14 of the Conven t i on was not 
appl icable . Accordingly, t h e r e was no violat ion of Art ic le 8 of t he C o n 
vent ion , e i t he r t a k e n a lone or in conjunct ion wi th Art ic le 14. 

35. T h e app l i can t s con t e s t ed the G o v e r n m e n t ' s submiss ions . T h e y 
compla ined in p a r t i c u l a r t ha t they had been depr ived of the possibil i ty of 
s eek ing e m p l o y m e n t in var ious b r a n c h e s of t he p r iva te sec tor unt i l 2009 
on the basis of the i r s t a t u s as f o rmer K G B officers. T h e y s u b m i t t e d t h a t 
t hey had b e e n given no o p p o r t u n i t y u n d e r the K G B Act c i t he r to p r e sen t 
the i r pe r sona l cases for eva lua t ing a n d es t ab l i sh ing t he i r loyalty to t he 
S t a t e or to avoid the appl ica t ion to t h e m of t he e m p l o y m e n t res t r i c t ions 
provided u n d e r sec t ion 2. In pa r t i cu l a r , the first app l i can t s t r e s sed t h a t he 
h a d left the K G B in 1986 a n d the second app l ican t t h a t he h a d left in 1990, 
t h i r t e e n a n d n ine yea r s respect ively before the en t ry in to force of the K G B 
Act. F u r t h e r m o r e , t he first app l ican t c o n t e n d e d t h a t t h e r e a f t e r he had 
been actively involved in var ious act ivi t ies p r o m o t i n g L i t h u a n i a ' s inde
p e n d e n c e . For his p a r t , the second appl ican t s u b m i t t e d t h a t he had b e e n 
d e c o r a t e d as a p rosecu to r for his work in inves t iga t ing var ious offences, 
inc luding c r imes aga ins t t he S t a t e . However , none of those facts had 
been e x a m i n e d by the d o m e s t i c cour t s , which had imposed res t r i c t ions 
on t he i r fu ture e m p l o y m e n t solely on the g r o u n d of the i r fo rmer employ-
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m e n t in the K G B . Finally, the app l i can t s s u b m i t t e d t h a t as a resu l t of the 
nega t ive publici ty caused by the e n a c t m e n t of t he K G B Act a n d its appli
ca t ion to t h e m , they had suffered cons t an t e m b a r r a s s m e n t on accoun t of 
the i r pas t . 

A. S c o p e o f t h e a p p l i c a n t s ' c o m p l a i n t s 

36. T h e C o u r t no tes t h a t t he app l i c an t s ' c o m p l a i n t s u n d e r Art ic le 8, 
t a k e n a lone or in conjunct ion wi th Art ic le 14, do not conce rn t he i r dis
missa l from the i r fo rmer e m p l o y m e n t as, respect ively , a tax inspec tor 
and p rosecu to r . F u r t h e r m o r e , this pa r t of the app l ica t ion is not d i rec ted 
aga ins t t he i r inabil i ty to find e m p l o y m e n t as publ ic s e rvan t s . T h e appli
c a n t s ' compla in t s u n d e r Art ic le 8 of the C o n v e n t i o n , t a k e n a lone or in 
conjunct ion wi th Art ic le 14, conce rn only t he b a n imposed on t h e m until 
2009 on apply ing for j obs in var ious b r a n c h e s of the pr iva te sector . This 
ban , effective since 1999, r e l a t e s to the following pr iva te sec to r activit ies 
l isted in sect ion 2 of t he K G B Act: " [work] as lawyers or no t a r i e s , as 
employees of banks a n d o t h e r credi t i n s t i t u t ions , on s t r a t e g i c economic 
projec ts , in secur i ty c o m p a n i e s ( s t r u c t u r e s ) , in o t h e r c o m p a n i e s (s truc
tu res ) providing de tec t ive services, in c o m m u n i c a t i o n s sys tems or in the 
educa t iona l sys tem as t e a c h e r s , educa to r s or heads of ins t i tu t ions[ ; ] ... 
[work] r e q u i r i n g the e a r n i n g of a w e a p o n . " 

37. T h e app l i can t s compla ined t h a t e m p l o y m e n t res t r i c t ions had been 
imposed on t h e m on t h e basis of the i r fo rmer e m p l o y m e n t wi th the KGB. 
T h e y essent ia l ly a l leged d i sc r imina t ion in this r e spec t . T h e r e f o r e , the 
C o u r t will first e x a m i n e the i r c o m p l a i n t s u n d e r Ar t ic le 14 of t he Conven
tion t a k e n in conjunct ion wi th Art ic le 8, a n d will t h e n e x a m i n e their 
compla in t s u n d e r Art ic le 8 a lone . 

B. A p p l i c a b i l i t y o f Ar t i c l e 14 

38. T h e C o u r t r e i t e r a t e s t h a t Art ic le 14 of t he C o n v e n t i o n protec ts 
individuals in s imi la r s i tua t ions from be ing t r e a t e d differently wi thout 
just if icat ion in t he en joyment of the i r Conven t i on r igh t s and f reedoms. 
Th i s provision h a s no i n d e p e n d e n t ex i s t ence , since it has effect solely in 
re la t ion to t he r igh t s a n d f reedoms sa fegua rded by the o t h e r subs tan t ive 
provis ions of the Conven t i on and its Protocols . However , the appl ica t ion of 
Art ic le 14 does not p r e s u p p o s e a b r e a c h of one or m o r e of such provisions 
and to this e x t e n t it is a u t o n o m o u s . For Ar t ic le 14 to become appl icable , it 
suffices t h a t the facts of a case fall wi th in the a m b i t of a n o t h e r subs tan t ive 
provision of the C o n v e n t i o n or its Protocols (see, mutatis mutandis, Inze 
v. Austria, j u d g m e n t of 28 O c t o b e r 1987, Ser ies A no. 126, p . 17, § 36) . 

39. T h e C o u r t will t he re fo re es tab l i sh , firstly, w h e t h e r t h e r e has been 
a difference in t r e a t m e n t of t he app l i can t s , and , if so, w h e t h e r the facts of 
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the case fall wi th in t he a m b i t of Art ic le 8 of t he Conven t ion , in o r d e r to 
ru le on t he appl icabi l i ty of Art ic le 14. 

1. Whether there has been a difference of treatment 

40. T h e C o u r t observes t h a t , accord ing to t he G o v e r n m e n t , t he fact 
of the a p p l i c a n t s ' K G B history canno t give rise to a compla in t u n d e r 
Art ic le 14 because not all fo rmer K G B officers were subjec ted to 
res t r i c t ions u n d e r t he K G B Act . T h e G o v e r n m e n t s t a t e d tha t t he reason 
for t he e n a c t m e n t of the K G B Act and the e m p l o y m e n t res t r i c t ions 
imposed on the app l i can t s was t he lack of loyalty to t he S t a t e on the pa r t 
of fo rmer K G B officers. T h e C o u r t observes t h a t the K G B Act did not 
res t r ic t the e m p l o y m e n t p rospec t s of all fo rmer co l l abora to r s of the 
Soviet Secur i ty Service. First ly, only those pe r sons w h o had occupied t he 
posi t ions m e n t i o n e d in the list of 26 J a n u a r y 1999 were cons ide red to have 
the s t a t u s of " fo rmer K G B officers" (see p a r a g r a p h 27 above) . Secondly, 
even those pe r sons d e e m e d to have t h a t s t a t u s could benefi t from t h e 
a m n e s t y ru le m e n t i o n e d in sect ion 3 of the K G B Act if t hey had been 
e n g a g e d only in c r imina l , as opposed to polit ical , inves t iga t ions d u r i n g 
the i r t i m e a t the K G B (sec p a r a g r a p h 24 above) . Thi rd ly , t h e r e was t h e 
opt ion of apply ing to t he special p r e s iden t i a l commiss ion wi th in a t h r e e -
m o n t h per iod following the K G B Act ' s en t ry in to force on 1 J a n u a r y 1999, 
a sk ing the commiss ion , in the exercise of its d i sc re t ion , to lift any res t r i c 
t ions which m a y have been appl ied (see p a r a g r a p h 24 above) . Finally, it 
also a p p e a r s from the i m p u g n e d d o m e s t i c p roceed ings in the i n s t an t case 
tha t t he d o m e s t i c cour t s took in to cons ide ra t ion w h e t h e r t he app l i can t s 
had been in formers for the L i t h u a n i a n a u t h o r i t i e s i m m e d i a t e l y af ter t he 
dec l a r a t i on of i n d e p e n d e n c e in 1990 as a possible g r o u n d for re l ieving 
t h e m of t he e m p l o y m e n t res t r i c t ions imposed on t h e m (see p a r a g r a p h 22 
above) . 

4 1 . However , the fact r e m a i n s t h a t the app l i can t s were t r e a t e d differ
ent ly from o t h e r pe r sons in L i t h u a n i a who had not worked for the K G B , 
and w h o as a resul t had no res t r i c t ions imposed on t h e m in the i r choice of 
profess ional act ivi t ies . In add i t ion , in view of t he G o v e r n m e n t ' s a r g u m e n t 
t h a t t he pu rpose of the K G B Act was to r e g u l a t e the e m p l o y m e n t pros
pects of pe r sons on the basis of the i r loyalty or lack of loyalty to the S t a t e , 
t h e r e has also been a difference of t r e a t m e n t b e t w e e n the app l i can t s a n d 
o t h e r pe r sons in this respec t . For t h e C o u r t , this is the a p p r o p r i a t e 
c o m p a r i s o n in t he i n s t an t case for the pu rposes of Art ic le 14. 

2. Whether the facts complained of fall within the ambit of Article 8 

42. It r e m a i n s to be e x a m i n e d w h e t h e r t he app l i c an t s ' inabi l i ty to 
apply for var ious jobs in t he p r iva te sec tor as a resul t of sec t ion 2 of t he 
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K G B Act has imp inged on the i r "p r iva te life" as p r o t e c t e d by Art ic le 8 of 
t h e Conven t i on . 

43 . T h e C o u r t has on a n u m b e r of occasions ru led t h a t "p r iva te life" is 
a b road t e r m not suscept ib le to exhaus t ive def ini t ion (see, as a r ecen t 
au tho r i t y , Peck v. the United Kingdom, no . 44647/98, § 57, E C H R 2003-1). It 
has neve r the l e s s also observed t h a t Ar t ic le 8 p ro tec t s t he m o r a l a n d 
physical in t eg r i ty of t he individual (see X and Y v. the Netherlands, j u d g 
men t of 26 M a r c h 1985, Ser ies A no. 9 1 , pp . 11-13, §§ 22-27), inc luding 
the r ight to live pr ivate ly , away from u n w a n t e d a t t e n t i o n . It also secures 
to t he individual a sphe re wi th in which he or she can freely p u r s u e the 
d e v e l o p m e n t and fulfi lment of his or h e r pe r sona l i ty (see Briiggeman and 
Scheuten v. Germany, no. 6959/75 , C o m m i s s i o n ' s r epo r t of 12 Ju ly 1977, 
Decis ions and R e p o r t s 10, p . 115, § 55) . 

44. In Niemietz v. Germany, ( j udgmen t of 16 D e c e m b e r 1992, Ser ies A 
no. 251-B, pp . 33-34, § 29) , the C o u r t s t a t e d in r e g a r d to t he not ion of 
"p r iva te life": 

"... it would be too restrictive to limit the notion to an ' inner circle' in which the in
dividual may live his own personal lite as he chooses and to exclude therefrom entirely 
the outside world not encompassed within that circle. Respect for private life must also 
comprise to a certain degree the right to establish and develop relationships with other 
human beings. 

There appears, furthermore, to be no reason of principle why this understanding of 
the notion of 'private life' should be taken to exclude activities of a professional or busi
ness nature since it is, after all, in the course of their working lives that the majority of 
people have a significant, if not the greatest , opportunity of developing relationships 
with the outside world. This view is supported by the fact that ... it is not always pos
sible to distinguish clearly which of an individual's activities form part of his profes
sional or business life and which do not. Thus, especially in the case of a person 
exercising a liberal profession, his work in that context may form part and parcel of his 
life to such a degree that it becomes impossible to know in what capacity he is acting at a 
given moment of t ime." 

45 . In the recen t case of Smirnova v. Russia (nos. 46133/99 and 
48183/99, §§ 96-97, E C H R 2003-IX) , t he C o u r t e x a m i n e d the effect on 
an app l i can t ' s "pr iva te life" of t he se izure by the a u t h o r i t i e s of an official 
d o c u m e n t ( i n t e rna l p a s s p o r t ) , even t h o u g h no specific in t e r f e rence had 
b e e n a l leged by tha t app l ican t as a resul t of the se izure . T h e Cour t ruled 
tha t t he absence of the passpor t itself caused a n u m b e r of everyday incon
ven iences t a k e n in the i r en t i r e ty , as t he appl icant needed t h e passpor t 
w h e n p e r f o r m i n g such m u n d a n e tasks as e x c h a n g i n g cu r r ency or buying 
t ra in t i cke ts . It was also no ted in p a r t i c u l a r t h a t the passpor t was r equ i red 
by t h a t app l ican t for more crucial needs such as finding e m p l o y m e n t or 
receiving medica l ca re . T h e C o u r t conc luded tha t t he depr iva t ion of the 
passpor t in Smirnova had r e p r e s e n t e d a c o n t i n u i n g in t e r f e rence wi th that 
app l i can t ' s "p r iva te life". 
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46. T h e C o u r t has also ruled t h a t lack of access to the civil service as 
such c a n n o t be the basis for a compla in t u n d e r t he Conven t i on (see 
Glasenapp a n d Kosiek v. Germany, j u d g m e n t s of 28 A u g u s t 1986 (Scries A 
no. 104, p . 26, § 49, a n d no. 105, p . 20, § 35); the above pr inciple was also 
r e i t e r a t e d in Vagi v. Germany ( j udgmen t of 26 S e p t e m b e r 1995, Ser ies A 
no. 323, pp . 22-23, §§ 43-44) . In Thlimmenos v. Greece, ( [ G C ] , no. 34369/97, 
§ 4 1 , E C H R 2000-IV), w h e r e a n app l ican t had been refused r eg i s t r a t i on as 
a c h a r t e r e d a c c o u n t a n t because of a previous convict ion, t he C o u r t also 
s t a t ed t h a t the r ight to choose a pa r t i cu l a r profession was not as such 
g u a r a n t e e d by the Conven t i on . 

47. Neve r the l e s s , hav ing r e g a r d in p a r t i c u l a r to t he not ions cu r r en t ly 
prevai l ing in d e m o c r a t i c S t a t e s , t he C o u r t cons iders t h a t a f a r - reach ing 
ban on t a k i n g up pr iva te sec tor e m p l o y m e n t does affect "p r iva te life". It 
a t t a c h e s p a r t i c u l a r weight in this respec t to the tex t of Art ic le 1 § 2 of t he 
E u r o p e a n Social C h a r t e r and the i n t e r p r e t a t i o n given by the E u r o p e a n 
C o m m i t t e e of Social R igh t s (see p a r a g r a p h 31 above) a n d to t he t ex t s 
a d o p t e d by the I L O (see p a r a g r a p h 32 above) . It fu r the r r e i t e r a t e s t h a t 
t h e r e is no w a t e r t i g h t division s e p a r a t i n g t he s p h e r e of social and 
economic r igh ts from the field covered by t he Conven t ion (see Airey 
v. Ireland, j u d g m e n t of 9 O c t o b e r 1979, Ser ies A no. 32, pp. 14-16, § 26). 

48. T u r n i n g to t he facts of the p r e s e n t case , t h e C o u r t notes t h a t , as a 
resul t of the app l ica t ion of sect ion 2 of the K G B Act to t h e m , the appli
can t s have b e e n b a n n e d from 1999 unt i l 2009 from e n g a g i n g in pro
fessional act ivi t ies in var ious b r a n c h e s of t he p r iva te sec tor on account 
of the i r s t a t u s as " fo rmer K G B officers" (see p a r a g r a p h 27 above) . 
Admi t t ed ly , t he b a n has not affected t he app l i c an t s ' abil i ty to engage in 
ce r t a in types of profess ional activity. T h e b a n has , however , affected the i r 
abil i ty to develop re l a t ionsh ips with the ou t s ide world to a very significant 
d e g r e e and has c r e a t e d ser ious difficulties for t h e m in t e r m s of e a r n i n g 
the i r living, wi th obvious repercuss ions on the en joyment of the i r p r iva te 
lives. 

49. T h e C o u r t also no tes t he app l i c an t s ' a r g u m e n t t h a t , as a resul t of 
the publ ici ty caused by t he adop t ion of the K G B Act and its appl ica t ion to 
t h e m , they have suffered cons t an t e m b a r r a s s m e n t as a resu l t of the i r past 
act ivi t ies . It accep ts t h a t the app l i can t s con t inue to be b u r d e n e d wi th t he 
s t a t u s of " fo rmer K G B officers" and t h a t fact m a y in i tself be cons ide red 
an i m p e d i m e n t to t he e s t a b l i s h m e n t of con tac t s wi th t he ou t s ide world -
be they e m p l o y m e n t - r e l a t e d or o t h e r - and t h a t this s i tua t ion undoub ted ly 
affects m o r e t h a n j u s t t he i r r e p u t a t i o n ; it also affects t he en joyment of 
the i r "p r iva te life". T h e C o u r t accepts t h a t Art ic le 8 canno t be rel ied on 
in o rde r to compla in of a loss of r e p u t a t i o n which is the foreseeable con
s e q u e n c e of one ' s own act ions such as , for e x a m p l e , t he commiss ion of a 
c r imina l offence. F u r t h e r m o r e , d u r i n g the cons iderab le per iod which 
e lapsed be tween the fall of the fo rmer Soviet U n i o n (and the ensu ing 
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polit ical c h a n g e s in L i t h u a n i a ) and the en t ry in to force of t he i m p u g n e d 
legis lat ion in 1999, it can reasonab ly be supposed tha t the app l i can t s could 
not have envisaged the consequences the i r fo rmer K G B e m p l o y m e n t 
would en ta i l for t h e m . In any event , in the i n s t an t case t h e r e is m o r e a t 
s t ake for the app l i can t s t h a n the defence of the i r good n a m e . T h e y a re 
m a r k e d in the eyes of society on accoun t of t he i r pas t assoc ia t ion wi th a n 
oppress ive r eg ime . H e n c e , and in view of the w ide - r ang ing scope of the 
e m p l o y m e n t res t r i c t ions t he app l i can t s have to e n d u r e , t he C o u r t con
s iders t h a t t he possible i m p e d i m e n t to the i r l ead ing a n o r m a l pe rsona l 
life m u s t be t a k e n to be a re levan t factor in d e t e r m i n i n g w h e t h e r the 
facts compla ined of fall wi th in the a m b i t of Art ic le 8 of t he Conven t ion . 

50. In the light of the above, the C o u r t considers t h a t the i m p u g n e d ban 
affected, to a significant d e g r e e , the app l i can t s ' abil i ty to p u r s u e var ious 
professional activit ies a n d t h a t t h e r e w e r e consequen t i a l effects on the 
en joyment of the i r r ight to respect for the i r "pr ivate life" wi th in the 
m e a n i n g of Art ic le 8. It follows tha t Art ic le 14 of the Conven t ion is appli
cable in t he c i r cums tances of this case t a k e n in conjunct ion wi th Art icle 8. 

C. C o m p l i a n c e w i t h A r t i c l e 14 

5 1 . Accord ing to the C o u r t ' s case-law, a difference of t r e a t m e n t is 
d i sc r imina to ry if it "has no objective and r e a s o n a b l e jus t i f ica t ion" , t ha t 
is, if it does not p u r s u e a " l eg i t ima te a i m " or if t h e r e is not a " r easonab le 
r e l a t ionsh ip of p ropor t iona l i ty b e t w e e n the m e a n s employed a n d the a im 
sought to be rea l i sed" (see Inze, c i ted above, p . 18, § 41) . 

52. T h e C o u r t cons iders t h a t , as a m a t t e r of pr inc ip le , S t a t e s have a 
l eg i t ima te in teres t in r e g u l a t i n g e m p l o y m e n t condi t ions in the public-
service as well as in t he p r iva te sector . In this r espec t , it r e i t e r a t e s tha t 
t he C o n v e n t i o n does not g u a r a n t e e as such the r ight to have access to a 
p a r t i c u l a r profession (sec, mutatis mutandis, Vogi, c i ted above, pp. 22-23, 
§ 43 ; see also ThU/nmenos, c i ted above, § 41) . In the r ecen t Volkmer 
(no. 39799/98, 22 N o v e m b e r 2001) and Petersen (no. 39793/98, E C H R 
2001-XII) decis ions conce rn ing G e r m a n y , t he C o u r t also ru led in the 
con tex t of Ar t ic le 10 of t he Conven t i on t h a t a d e m o c r a t i c S t a t e had a 
l eg i t ima t e in t e re s t in r e q u i r i n g civil se rvan t s to show loyalty to the 
cons t i t u t iona l pr inc ip les on which the society was founded. 

53. T h e C o u r t no tes the decision of the L i t h u a n i a n C o n s t i t u t i o n a l 
C o u r t of 4 M a r c h 1999, which s t a t e d t h a t the K G B Act r e s t r i c t i ng the 
e m p l o y m e n t p rospec t s of fo rmer K G B officers was i n t e n d e d to ensu re 
t he p ro tec t ion of na t iona l secur i ty and p rope r funct ioning of t he educa
t ional a n d financial sys t ems (see p a r a g r a p h 28 above) . In the i r justifica
t ion of this ban before t he C o u r t , the r e s p o n d e n t G o v e r n m e n t have sub-
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m i l t e d tha t the r ea son for t he impos i t ion of e m p l o y m e n t res t r i c t ions 
u n d e r t he K G B Act on t he app l i can t s was not t he i r K G B his tory as such, 
but the i r lack of loyalty to the S t a t e as evidenced by the i r fo rmer employ
m e n t wi th t he K G B . 

54. T h e C o u r t mus t have r e g a r d in this connec t ion to L i t h u a n i a ' s 
expe r i ence u n d e r Soviet ru le , which e n d e d wi th the d e c l a r a t i o n of in
d e p e n d e n c e in 1990. It has not b e e n con t e s t ed by the app l i can t s t h a t t he 
act ivi t ies of the K G B were c o n t r a r y to the pr inciples g u a r a n t e e d by the 
L i t h u a n i a n C o n s t i t u t i o n or indeed by the Conven t ion . L i t h u a n i a wished 
to avoid a r epe t i t i on of its previous expe r i ence by founding its S t a t e , inter 
alia, on t he belief tha t it should be a d e m o c r a c y capab le of de f end ing itself. 
It is to be no ted also in this con tex t t h a t sys tems s imi la r to t he one u n d e r 
the K G B Act, r e s t r i c t i ng t he e m p l o y m e n t p rospec t s of fo rmer secur i ty 
a g e n t s or active co l l abora to r s of t he fo rmer r e g i m e , have b e e n es tab l i shed 
in a n u m b e r of C o n t r a c t i n g S t a t e s which have successfully e m e r g e d from 
to t a l i t a r i an rule (see p a r a g r a p h s 30-32 above) . 

55. In view of the above, t he C o u r t accepts t h a t the res t r i c t ion on the 
app l i c an t s ' e m p l o y m e n t p rospec t s u n d e r t he K G B Act , a n d hence the 
difference of t r e a t m e n t appl ied to t h e m , p u r s u e d the l eg i t ima t e a i m s of 
t he p ro tec t ion of na t iona l secur i ty , publ ic safety, t he economic wel l -be ing 
of t he c o u n t r y and the r igh t s and f reedoms of o t h e r s (see, mutatis mutandis, 
Rekvenyi v. Hungary [ G C ] , no. 25390/94, § 4 1 , E C H R 1999-III). 

56. It r e m a i n s to be es tab l i shed w h e t h e r t he i m p u g n e d d is t inc t ion 
cons t i t u t ed a p r o p o r t i o n a t e m e a s u r e . T h e app l i c an t s ' p r inc ipa l a r g u m e n t 
before the C o u r t was t h a t n e i t h e r t he K G B Act nor the d o m e s t i c p ro 
ceed ings in the i r cases es tab l i shed t he i r ac tua l loyalty to t he L i t h u a n i a n 
S t a t e . T h e y a r g u e d t h a t the i m p u g n e d res t r i c t ions were imposed in the 
abs t r ac t and t h a t they were pun i shed solely on the basis of t he i r s t a t u s 
as fo rmer K G B officers w i thou t any account be ing t a k e n of t he special 
f ea tu res of the i r own cases . For the following reasons , however , t he C o u r t 
does not cons ider it necessary to ru le on t he q u e s t i o n of w h e t h e r t he 
app l i can t s were given an o p p o r t u n i t y to provide evidence of the i r loyalty 
to the S t a t e or w h e t h e r t he i r lack of loyalty was indeed proved. 

57. Even a s s u m i n g t h a t the i r lack of loyalty had been u n d i s p u t e d , it 
mus t be no ted t h a t the a p p l i c a n t s ' e m p l o y m e n t p rospec t s were r e s t r i c t ed 
not only in the S t a t e service bu t also in var ious b r a n c h e s of t he p r iva te 
sector . T h e C o u r t r e i t e r a t e s t h a t t he r e q u i r e m e n t of an employee ' s 
loyalty to the S t a t e is a n i n h e r e n t condi t ion of e m p l o y m e n t wi th S t a t e 
a u t h o r i t i e s respons ib le for p ro t ec t i ng and secu r ing the g e n e r a l i n t e r e s t . 
However , t h e r e is not inevi tably such a r e q u i r e m e n t for e m p l o y m e n t wi th 
p r iva te c o m p a n i e s . A l t h o u g h the economic act ivi t ies of p r iva te sec tor 
p layers u n d o u b t e d l y affect and c o n t r i b u t e to t he funct ioning of t he S t a t e , 
they a r e not depos i t a r i e s of the sovereign power ves ted in t he S t a l e . M o r e 
over, p r iva te c o m p a n i e s m a y l eg i t ima te ly e n g a g e in act ivi t ies , notably 
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financial and economic , which c o m p e t e wi th t he goals fixed for publ ic 
a u t h o r i t i e s or S t a t e - r u n c o m p a n i e s . 

58 . In t he C o u r t ' s view, S t a t e - imposed res t r i c t ions on a person ' s 
o p p o r t u n i t y to find e m p l o y m e n t wi th a p r iva te c o m p a n y for reasons of 
lack of loyalty to t he S t a t e c a n n o t be jus t i f ied from the C o n v e n t i o n 
perspec t ive in t he s a m e m a n n e r as res t r ic t ions on access to the i r employ
m e n t in the public service, r ega rd l e s s of the p r iva te company ' s i m p o r t a n c e 
to the S t a t e ' s economic , polit ical or secur i ty i n t e r e s t s . 

59. F u r t h e r m o r e , in dec id ing w h e t h e r the m e a s u r e s compla ined of 
were p r o p o r t i o n a t e , t he C o u r t canno t overlook the a m b i g u o u s m a n n e r in 
which the K G B Act dea l s wi th , on the one hand , the ques t i on of t he lack of 
loyalty of fo rmer K G B officers such as the app l i can t s - be it a s s u m e d on the 
basis of t he i r K G B pas t or duly proved on the facts - and , on t he o t h e r hand , 
the n e e d to apply the res t r i c t ions to e m p l o y m e n t in ce r t a in p r iva te sector 
j obs . In pa r t i cu l a r , sect ion 2 of t he K G B Act lists very concisely the pr iva te 
sec tor act ivi t ies from which the app l i can t s , as pe r sons d e e m e d to be lacking 
in loyalty, should be exc luded (see p a r a g r a p h s 24 and 40 above) . However , 
wi th t he except ion of re fe rences to " l awyers" a n d "no t a r i e s " , the K G B Act 
con ta ins no def ini t ion of t he specific j obs , funct ions or t asks which the 
app l i can t s a r e b a r r e d from holding. T h e resu l t is t h a t it is impossible t o 
a s c e r t a i n any r easonab le link b e t w e e n the posi t ions conce rned and the 
l eg i t ima t e a ims sought by the ban on hold ing those posi t ions . In the 
C o u r t ' s view, such a legislat ive s c h e m e mus t be cons ide red as lacking the 
necessa ry sa feguards for avoiding d i s c r imina t i on and for g u a r a n t e e i n g 
a d e q u a t e a n d a p p r o p r i a t e jud ic i a l supervis ion of the impos i t ion of such 
res t r i c t ions (see, inter alia, t he conclusions p e r t a i n i n g to access to the 
public service r e a c h e d in r ega rd to s imi lar legis la t ion in Latv ia by the I L O 
C o m m i t t e e of E x p e r t s on t he Appl ica t ion of C o n v e n t i o n s and Recom
m e n d a t i o n s , re fe r red to in p a r a g r a p h 32 above) . 

60. Finally, t he C o u r t observes t h a t t he K G B Act c a m e in to force in 
1999, t ha t is, a lmost a decade af ter L i t h u a n i a dec la red its i n d e p e n d e n c e 
on 11 M a r c h 1990; in o t h e r words , t he r e s t r i c t ions on the app l i can t s ' 
profess ional act ivi t ies were imposed on t h e m t h i r t e e n years and n ine 
years respect ively af ter t he i r d e p a r t u r e from the K G B . T h e fact of the 
K G B Act ' s be la t ed t im ing , a l t h o u g h not in itself decisive, may n o n e t h e 
less be cons ide red r e l evan t to the overal l a s s e s s m e n t of t he propor 
t ional i ty of t h e m e a s u r e s t a k e n . 

6 1 . In view of t he above, t he C o u r t concludes tha t the ban on the 
app l i can t s seek ing e m p l o y m e n t in va r ious b r a n c h e s of t he p r iva te sector , 
in appl ica t ion of sect ion 2 of t he KGB Act, cons t i t u t ed a d i s p r o p o r t i o n a t e 
m e a s u r e , even having r e g a r d to t he leg i t imacy of the a i m s p u r s u e d by t h a t 
ban . 

62. T h e r e has the re fo re been a viola t ion of Art ic le 14 of t h e Conven 
t ion t a k e n in conjunct ion wi th Ar t ic le 8. 
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D. T h e a p p l i c a n t s ' c o m p l a i n t u n d e r Art i c l e 8 t a k e n a l o n e 

63. T h e C o u r t cons iders tha t since it has found a b r e a c h of Art ic le 14 of 
t he Conven t i on t a k e n in conjunct ion wi th Art ic le 8, it is not necessary to 
cons ider w h e t h e r t h e r e has been a violat ion of Ar t ic le 8 t a k e n a lone . 

II. ALLEGED V I O L A T I O N O F A R T I C L E 10 O F T H E C O N V E N T I O N , 
TAKEN A L O N E A N D IN C O N J U N C T I O N W I T H A R T I C L E 14 

64. T h e app l i can t s compla ined tha t the i r d ismissa l from the i r j obs 
in S t a t e in s t i t u t ions and the o t h e r res t r i c t ions imposed on t he i r finding 
e m p l o y m e n t were in b reach of Art ic le 10 of the Conven t ion , t a k e n in 
conjunct ion wi th Art ic le 14. 

Art ic le 10 provides : 

" 1 . Everyone has the right to freedom of expression. This right shall include freedom 
to hold opinions and to receive and impart information and ideas without interference 
by public authority and regardless of frontiers. This Article shall not prevent States from 
requiring the licensing of broadcasting, television or cinema enterprises. 

2. The exercise of these freedoms, since it carries with it duties and responsibilities, 
may be subject to such formalities, conditions, restrictions or penalties as are prescribed 
by law and are necessary in a democratic society, in the interests of national security, 
territorial integrity or public safety, for the prevention of disorder or crime, for the 
protection of health or morals, for the protection of the reputation or rights of others, 
for preventing the disclosure of information received in confidence, or for maintaining 
the authority and impartiality of the judiciary." 

65. T h e G o v e r n m e n t s u b m i t t e d t h a t Art ic le 10 was not appl icable in 
t he p r e s e n t case . In any event they s t a t e d t h a t t he appl ica t ion of the K G B 
Act to t he app l i can t s served the l eg i t ima te pu rpose of the p ro tec t ion of 
na t iona l secur i ty a n d was necessary in a d e m o c r a t i c society in view of 
t he app l i c an t s ' lack of loyalty to t he S t a t e . T h e app l i can t s had not b e e n 
pun i shed for the i r views, be they views which they hold a t p r e sen t or 
views t h a t they migh t have held in t he pas t . T h e K G B Act had not im
posed a collective responsibi l i ty on all former K G B officers w i thou t ex
cept ion . T h e fact t h a t t he app l i can t s were not en t i t l ed to benefi t from 
any of t he excep t ions provided for in sec t ion 3 of t h e K G B Act showed 
t h a t t h e r e had been a well-founded suspicion t h a t the app l i can t s had 
been lacking in loyalty to t he L i t h u a n i a n S t a t e . Accordingly, t h e r e had 
been no violat ion of Ar t ic le 10 of t he C o n v e n t i o n , e i t he r t a k e n alone or in 
conjunct ion wi th Art ic le 14. 

66. T h e app l i can t s con t e s t ed t he G o v e r n m e n t ' s submiss ions . T h e y 
s t a t e d in p a r t i c u l a r t h a t t hey had lost the i r j obs a n d had been depr ived 
of all possibili ty of finding p rope r e m p l o y m e n t on account of the i r pas t 
views as ref lected in t he i r e m p l o y m e n t wi th the K G B . T h e i r own loyalty 
to t he L i t h u a n i a n S t a t e had never been q u e s t i o n e d d u r i n g the domes t i c 
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p roceed ings ; nor had they had the o p p o r t u n i t y to s u b m i t a r g u m e n t s to the 
d o m e s t i c cour t s proving the i r loyalty. T h e K G B Act h a d a rb i t r a r i ly and 
collectively p u n i s h e d all fo rmer K G B officers r ega rd le s s of the i r personal 
history. T h e i r d ismissa l in t he c i r c u m s t a n c e s had been d i s p r o p o r t i o n a t e t o 
t he a t t a i n m e n t of any publ ic - in te res t a im which m i g h t have been p u r s u e d 
by the K G B Act. T h r o u g h o u t t he i r work as , respect ively, a tax inspec tor 
and a p rosecu to r , they had been loyal to t he idea of L i t h u a n i a n indepen
dence and to the d e m o c r a t i c pr inc ip les ensh r ined in the C o n s t i t u t i o n . T h e 
app l i can t s conc luded t h a t the i r d ismissa l from the i r jobs a n d the c u r r e n t 
ban on the i r f inding e m p l o y m e n t in var ious public and pr iva te sector 
act ivi t ies had viola ted Art ic les 10 and 14 of t he C o n v e n t i o n . 

67. T h e issue of the appl icabi l i ty of Art ic le 10 of the C o n v e n t i o n is in 
d i spu t e be tween the p a r t i e s . T h e C o u r t r e i t e r a t e s in this respec t t h a t lack 
of access to t he civil service as such c a n n o t be a basis for a c o m p l a i n t u n d e r 
t he C o n v e n t i o n (see Glasenapp a n d Kosiek, bo th c i ted above, p . 26, § 49 and 
p . 20 § 35; t he above pr inciple was also r e i t e r a t e d in Vogt, c i ted above, 
pp . 22-23, §§ 43-44). In Thlimmenos, c i ted above, w h e r e an app l ican t had 
been refused r eg i s t r a t i on as a c h a r t e r e d a c c o u n t a n t because of his p re 
vious convict ion, t he C o u r t also s t a t e d t h a t the r ight to choose a pa r t i 
cu la r profession was not as such g u a r a n t e e d by the Conven t i on (ibid., § 41) . 

68. Admi t t ed ly , the C o u r t has also held t h a t the d ismissa l of a civil 
se rvan t or a S t a t e official on poli t ical g rounds m a y give rise to a com
pla int u n d e r Art ic le 10 of t he Conven t i on (see Vogt, c i ted above; see also 
Volkmer a n d Petersen, c i ted above) . It no tes , however , t h a t t he e m p l o y m e n t 
res t r i c t ions suffered by the app l i can t s in those cases r e l a t e d to the i r 
specific activit ies as a m e m b e r of the C o m m u n i s t P a r t y in W e s t G e r m a n y 
(Vogt) or as co l labora tors of the r eg ime in t he fo rmer G e r m a n D e m o c r a t i c 
Republ ic (Volkmer and Petersen). 

69. By c o n t r a s t , in t he p r e s e n t case bo th app l i can t s suffered employ
m e n t res t r i c t ions not as a resul t of the o u t c o m e of o rd ina ry labour law 
proceed ings , bu t as a resul t of t he appl ica t ion to t h e m of special domes t i c 
legis lat ion which imposed s c r een ing m e a s u r e s on the basis of the i r former 
e m p l o y m e n t wi th the K G B . H a v i n g r e g a r d to the d o m e s t i c decis ions given 
in the i r cases , it a p p e a r s t h a t t he na t iona l cour t s were solely conce rned 
wi th es tab l i sh ing the n a t u r e of the app l i c an t s ' fo rmer e m p l o y m e n t wi th 
the K G B , r a t h e r t h a n giving specific cons ide ra t ion to t he pa r t i cu l a r 
c i r c u m s t a n c e s of each of the a p p l i c a n t s ' cases , for e x a m p l e t he views they 
held or expressed d u r i n g or af ter the i r e m p l o y m e n t wi th the K G B . 

70. In add i t ion , in the a f o r e m e n t i o n e d cases aga ins t G e r m a n y , an 
in t e r f e r ence wi th t he r ight g u a r a n t e e d by Art ic le 10 was found as a result 
of the fact t h a t those app l i can t s had been d ismissed from t e a c h i n g posts , 
which by the i r n a t u r e involve t he i m p a r t i n g of ideas a n d in fo rma t ion on a 
daily basis . T h e C o u r t is not convinced t h a t t he app l i c an t s ' d i smissa l from 
the i r posi t ions as, respect ively, a tax inspec to r and a p rosecu to r , or the i r 
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al leged inabil i ty to find e m p l o y m e n t in line wi th the i r a c a d e m i c qualifi
ca t ions as , respect ively, a spor t s i n s t ruc to r a n d a lawyer, a m o u n t to a 
res t r i c t ion on the i r abil i ty to express the i r views or opinions to t he s a m e 
e x t e n t as in the above -men t ioned cases aga ins t G e r m a n y . 

71 . T h e C o u r t does not find, t he r e fo re , t h a t the app l ica t ion of the e m 
p loyment res t r i c t ions to the app l i can t s u n d e r the K G B Act enc roached 
upon the i r r ight to f reedom of express ion . It follows t h a t Art ic le 10 of t he 
C o n v e n t i o n is not appl icable in t he i n s t an t case . 

72. T o the e x t e n t t h a t t he a p p l i c a n t s ' c o m p l a i n t s r e l a t e to Art ic le 14 of 
the Conven t ion , the C o u r t r e i t e r a t e s t h a t t h a t provision has no inde
p e n d e n t ex i s t ence , since it has effect solely in re la t ion to the r igh ts and 
f reedoms sa fegua rded by the o t h e r subs t an t ive provisions of the Conven
tion a n d its Protocols . However , t he appl ica t ion of Art ic le 14 docs not 
p r e s u p p o s e a b reach of one or m o r e of such provis ions and to this e x t e n t 
it is a u t o n o m o u s . For Art ic le 14 to b e c o m e appl icab le , it suffices tha t the 
facts of a case fall wi th in t he a m b i t of a n o t h e r subs t an t ive provision of the 
C o n v e n t i o n or its Protocols (see Thlimmenos, c i ted above, § 40) . Since t he 
C o u r t has found t h a t Art ic le 10 does not apply in the p r e s e n t case , t h e r e 
can be no scope for the app l i ca t ion of Art ic le 14 in conjunct ion wi th t he 
a p p l i c a n t s ' c o m p l a i n t s u n d e r Art ic le 1(1. 

73. T h e r e has the re fo re been no b r e a c h of Art ic le 10 of t he Conven 
t ion, t a k e n a lone or in conjunct ion wi th Art ic le 14. 

III. A P P L I C A T I O N O F ARTICLE 41 O F T H E C O N V E N T I O N 

74. Art ic le 41 of the C o n v e n t i o n provides : 

"If the Court finds thai there has been a violation of the Convention or the Protocols 
thereto, and if the internal law of the High Contracting Party concerned allows only 
partial reparation to be made, the Court shall, if necessary, afford just satisfaction to 
the injured party." 

A. D a m a g e 

75. T h e first app l ican t c l a imed 257,154 litai (LTL) , a p p r o x i m a t e l y 
74,365 euros ( E U R ) , for pecuniar)- d a m a g e as a resu l t of be ing sub
j e c t e d to e m p l o y m e n t res t r i c t ions u n d e r the K G B Act. H e also c l a imed 
L T L 500,000 ( a p p r o x i m a t e l y E U R 144,592) for non-pecun ia ry d a m a g e . 

76. T h e second appl ican t c l a imed L T L 201,508.54 ( a p p r o x i m a t e l y 
E U R 58,273) for pecun ia ry d a m a g e a n d L T L 75,000 ( a p p r o x i m a t e l y 
E U R 21,689) for non-pecun ia ry d a m a g e . 

77. T h e G o v e r n m e n t cons ide red t he c la ims to be exo rb i t an t . 
78. T h e C o u r t no tes t h a t it has found a violat ion of Art ic le 14 of the 

Conven t i on t a k e n in conjunct ion wi th Art ic le 8 as r ega rds t he employ
m e n t res t r i c t ions t h a t were imposed on the app l i can t s u n d e r the K G B 
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Act. Il cons iders in this respec t tha t they can be cons ide red to have 
sus t a ined a c e r t a i n a m o u n t of pecun ia ry a n d non -pecun ia ry d a m a g e . 
M a k i n g its a s s e s s m e n t on an equ i t ab l e basis , the C o u r t awards each of 
t he a p p l i c a n t s E U R 7,000 u n d e r this head . 

B. C o s t s a n d e x p e n s e s 

79. T h e first appl icant c la imed L T L 40,000 ( approx ima te ly E U R 1 1,567) 
for costs a n d expenses in respect of the Conven t ion proceedings . T h e second 
appl icant c la imed L T L 31,860 (approx ima te ly E U R 9,213). 

80. T h e G o v e r n m e n t cons ide red the c la ims to be e x a g g e r a t e d . 
8 1 . Accord ing to the C o u r t ' s es tab l i shed case-law, costs and expenses 

will not be a w a r d e d u n d e r Art ic le 41 unless it is es tab l i shed tha t they were 
ac tua l ly a n d necessar i ly i ncu r red , and a r e a lso r ea sonab l e as to q u a n t u m . 
In add i t ion , legal costs a r e only recoverab le in so far as they r e l a t e to the 
violat ion found (see The former King of Greece and Others v. Greece (just 
sa t isfact ion) [ G C ] , no. 25701/94, § 105,'28 N o v e m b e r 2002) . 

82. T h e C o u r t no tes t h a t t he app l i can t s w e r e g r a n t e d legal aid u n d e r 
the C o u r t ' s legal aid s cheme , u n d e r which the s u m of E U R 2,318.63 has 
been paid to t he first appl icant ' s lawyer, and the s u m of E U R 2,225.95 to 
the second appl ican t ' s lawyer, to cover the submiss ion of the app l ican t s ' 
observa t ions and addi t iona l c o m m e n t s , the lawyers ' a p p e a r a n c e at the 
hea r ing , a n d the conduct of the f r iendly-se t t lement negot ia t ions . 

83 . M a k i n g its a s s e s s m e n t on an equ i t ab l e basis , the C o u r t awards 
each of the app l i can t s E U R 5,000 for legal costs a n d expenses , less the 
s u m s a l r eady paid u n d e r t he C o u r t ' s legal aid s c h e m e (respectively, 
E U R 2,318.63 and E U R 2,225.95). C o n s e q u e n t l y , the C o u r t awards the 
final a m o u n t of E U R 2,681.37 in respect of the first app l i can t ' s costs and 
expenses , and E U R 2,774.05 in respec t of the second app l i can t ' s costs and 
expenses . 

C. D e f a u l t i n t e r e s t 

84. T h e C o u r t cons iders it a p p r o p r i a t e tha t the defaul t in te res t should 
be based on the m a r g i n a l l end ing r a t e of the E u r o p e a n C e n t r a l Bank , to 
which should be added t h r e e p e r c e n t a g e poin ts . 

F O R T H E S E R E A S O N S , T H E C O U R T 

1. Holds, by five votes to two, tha t t h e r e has been a violat ion of Art ic le 14 
of t he C o n v e n t i o n t a k e n in conjunct ion wi th Art ic le 8; 

2. Holds, by five votes to two, t h a t it is not r e q u i r e d to rule on the appli
c a n t s ' c o m p l a i n t s u n d e r Art ic le 8 of the Conven t i on t a k e n a lone ; 
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3. Holds, u n a n i m o u s l y , t ha t t h e r e has been no viola t ion of Art ic le 10 of the 
Conven t i on t a k e n a lone or in conjunct ion wi th Art ic le 14; 

4. Holds, by live votes to two, 
(a) t ha t the r e s p o n d e n t S t a t e is to pay, wi th in t h r e e m o n t h s from the 
d a t e on which the j u d g m e n t becomes final accord ing to Art ic le 44 § 2 of 
t he C o n v e n t i o n : 

(i) E U R 7,000 (seven t h o u s a n d euros) to each of the app l i can t s in 
respec t of pecun ia ry and non-pecun ia ry d a m a g e ; 
(ii) E U R 2,081.37 ( two t h o u s a n d six h u n d r e d and e ighty-one euros 
th i r ty-seven cents ) to the first appl icant in respect of costs a n d 
expenses ; 
(iii) E U R 2,774.05 (two t h o u s a n d seven h u n d r e d and seventy-four 
euros five cents ) to the second appl ican t in respec t of costs and ex
penses ; and 
(iv) any t ax tha t m a y be c h a r g e a b l e , t he se a m o u n t s to be conver t ed 
into the cu r r ency of t he r e s p o n d e n t S t a t e a t the r a t e appl icable on 
the d a t e of s e t t l e m e n t ; 

(b) t h a t from the expiry of the above -men t ioned t h r e e m o n t h s unt i l 
s e t t l e m e n t s imple in te res t shall be payable on t he above a m o u n t s at a 
r a t e ecpial to the m a r g i n a l l end ing r a t e of t he E u r o p e a n C e n t r a l Bank 
d u r i n g the default per iod plus t h r e e p e r c e n t a g e poin ts ; 

5. Dismisses u n a n i m o u s l y the r e m a i n d e r of t h e app l i c an t s ' c la ims for just 
sa t isfact ion. 

Done in Engl ish , and notified in wr i t ing on 27 J u l y 2004, p u r s u a n t to 
Rule 77 §§ 2 and 3 of the Rules of C o u r t . 

S. DOI.EE E. LOUCAIDES 
R e g i s t r a r P re s iden t 

In acco rdance wi th Art ic le 45 § 2 of t he C o n v e n t i o n and Rule 74 § 2 of 
the Rides of C o u r t , the following s e p a r a t e opinions a r e a n n e x e d to this 
j u d g m e n t : 

(a) pa r t ly c o n c u r r i n g opinion of M r s M u l a r o n i ; 
(b) pa r t ly d i s s en t i ng opin ion of M r Louca ides ; 
(c) pa r t ly d i s s en t i ng opinion of Mrs T h o m a s s e n . 

L.L. 
S.D. 

http://Doi.ee
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P A R T L Y C O N C U R R I N G O P I N I O N O F J U D G E M U L A R O N I 

I would have p re fe r red the C o u r t to have e x a m i n e d the app l i c an t s ' 
compla in t s u n d e r Art ic le 8 of t he Conven t ion t a k e n a lone and to have 
concluded t h a t it was u n n e c e s s a r y for it to rule on the i r compla in t u n d e r 
Art ic le 14 of the C o n v e n t i o n t a k e n in conjunct ion wi th Ar t ic le 8. However , 
I a g r e e d to vote wi th the major i ty as I cons idered it i m p o r t a n t to ru le t h a t 
Art ic le 8 has been v io la ted in this case . 

I fully s h a r e the cons ide ra t ions set out in p a r a g r a p h s 52 to 61 of the 
j u d g m e n t . 

However , I d i sag ree wi th those con t a ined in p a r a g r a p h 49. 
I cons ider tha t the app l i c an t s ' a r g u m e n t , t ha t because of t he publici ty 

caused by the e n a c t m e n t of t he K G B Act on 16 J u l y 1998 a n d its ap
pl ica t ion to t h e m they have suffered cons t an t e m b a r r a s s m e n t as a resul t 
of the i r past act ivi t ies , does not dese rve the C o u r t ' s a t t e n t i o n . T h e 
app l i can t s worked for the K G B a n d they never c o n t e s t e d t h a t the K G B ' s 
act ivi t ies were con t r a ry to t he pr inc ip les g u a r a n t e e d by the L i t h u a n i a n 
C o n s t i t u t i o n or by the C o n v e n t i o n (see p a r a g r a p h 54 of the j u d g m e n t ) . 
T h e C o u r t accep ted t h a t t he res t r i c t ion on the a p p l i c a n t s ' e m p l o y m e n t 
p rospec t s u n d e r the i m p u g n e d Act p u r s u e d the l eg i t ima te a ims of the 
p ro tec t ion of na t iona l secur i ty , publ ic safety, t he economic wel l -being of 
t he c o u n t r y a n d the r igh ts a n d f reedoms of o t h e r s (see p a r a g r a p h 55 of 
the j u d g m e n t ) . 

Everyone has to accept t he c o n s e q u e n c e s of his or her ac t ions in life and 
the fact t h a t t he app l i can t s con t i nue to be b u r d e n e d wi th the s t a t u s of 
" fo rmer K G B officers" is, in my view, total ly i r re levan t to the ques t i on of 
t he appl icabi l i ty (and the violat ion) of Art ic le 8 of t he Conven t ion . The 
a r g u m e n t t h a t t hey a r e s t i g m a t i s e d by society on account of the i r past 
associa t ion wi th an oppress ive r e g i m e has , to my mind , n o t h i n g to do 
wi th the r e s p o n d e n t S t a t e ' s responsib i l i ty for the violat ion of Art ic le 8 of 
t he Conven t ion . 

I also cons ider t h a t the a r g u m e n t t h a t the app l i can t s could not have 
envisaged the consequences t he i r fo rmer K G B e m p l o y m e n t would enta i l 
for t h e m is equal ly i r re levan t to t he issue of the appl icabi l i ty (and 
violat ion) of Art ic le 8. If such an a r g u m e n t were accep ted , any act , even 
the most r e p r e h e n s i b l e , c o m m i t t e d by a d i c t a to r w h e n in power could 
justify a finding of a violat ion of the Conven t i on following the es tabl ish
m e n t of a d e m o c r a t i c r e g i m e . It should not be over looked in this con
nec t ion t h a t Art ic le 17 of the Conven t i on provides tha t " [ n j o t h i n g in 
[ the] C o n v e n t i o n may be i n t e r p r e t e d as imply ing for any S t a t e , g r o u p or 
pe r son any r ight to engage in any act ivi ty or pe r fo rm any act a i m e d at 
t he d e s t r u c t i o n of any of t he r igh t s a n d f reedoms set forth ... in the 
C o n v e n t i o n " . 
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In my opinion, it is conclusive t h a t t he ban on seek ing e m p l o y m e n t 
affected to a n e x t r e m e l y significant deg ree the app l i c an t s ' o p p o r t u n i t y to 
p u r s u e var ious professional act ivi t ies a n d tha t t h e r e were c o n s e q u e n t i a l 
effects on t h e en joyment of the i r r ight to respec t for the i r p r iva te life 
wi th in t he m e a n i n g of Ar t ic le 8 . I a g r e e with t he major i ty t h a t t he fact 
t h a t t he app l i can t s were p r e v e n t e d from seek ing e m p l o y m e n t in var ious 
b r a n c h e s of t he p r iva te sec tor on account of t he s t a t u t o r y ban cons t i t u t ed 
a d i s p r o p o r t i o n a t e m e a s u r e , even having r e g a r d to t he leg i t imacy of t he 
a i m s p u r s u e d by t h a t ban . T h a t in itself should have been sufficient to 
have led t he C o u r t to a conclusion t h a t Ar t ic le 8 was viola ted in t he ap
p l i c an t s ' case . 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E L O U C A I D E S 

I do not a g r e e wi th t he major i ty t h a t Art ic le 14 is appl icable in the 
p r e s e n t case , for the following r ea sons . 

It is e s t ab l i shed case- law tha t Art ic le 14 sa fegua rds individuals placed 
in an " a n a l o g o u s " or " s imi l a r " or " re levant ly s imi l a r " s i tua t ion (see Marckx 
v. Belgium, j u d g m e n t of 13 J u n e 1979, Ser ies A no. 3 1 , pp . 15-16, § 32; 
Van der Mussele v. Belgium, j u d g m e n t of 23 N o v e m b e r 1983, Ser ies A no . 70, 
pp . 22-23, § 46; Fredin v. Sweden (no. / J , j u d g m e n t of 18 F e b r u a r y 1991, 
Ser ies A no. 192, p. 19, § 60; and Slublrings and Others v. the United Kingdom, 
j u d g m e n t of 22 O c t o b e r 1996, Reports of Judgments and Decisions 1996-IV, 
p . 1507, § 72). T h e r e f o r e , as po in ted out in t he case-law: "For a claim of a 
violat ion of this Art ic le to succeed, it has t he re fo re to be es tab l i shed , inter 
alia, t ha t the s i tua t ion of t he a l leged vict im can be cons ide red s imi la r t o 
tha t of pe r sons who have b e e n b e t t e r t r e a t e d " (see Fredin a n d Slublrings and 
Others, loc. c i t . ) . 

In e x a m i n i n g this ques t ion , account should be t a k e n of t he a im and 
effects of t he law or m e a s u r e in issue. T h e Act u n d e r cons idera t ion im
posed res t r ic t ions on the professional activities of persons who had in the 
past worked for the K G B , t he activit ies of which were con t r a ry to the 
pr inciples g u a r a n t e e d by the L i t h u a n i a n Cons t i t u t ion and by the Con
vent ion. T h e K G B Act a imed to p ro tec t na t iona l securi ty , publ ic safety and 
the r igh t s a n d f reedoms of o t h e r s , by avoiding a r epe t i t i on of previous 
exper ience which could occur if fo rmer K G B employees were to engage in 
activit ies s imi lar to those of t ha t o rgan i sa t ion . It is there fore evident t ha t 
t he i m p u g n e d res t r ic t ions provided by the law in ques t ion were direct ly 
connec ted to the s t a tu s of " former KGB officers" of persons such as the 
appl icants . 

T h e major i ty found tha t Ar t ic le 14 was appl icable in this case because 
the app l i can t s were t r e a t e d differently from o t h e r pe r sons in L i t huan i a 
who had not worked for the K G B (see p a r a g r a p h 41 of t he j u d g m e n t ) . 
However , in the light of the above, I do not see how the people who had 
not worked for the K G B were in an "ana logous" , " s imi l a r " or " re levant ly 
s imi l a r " s i t ua t ion to those who had . 

A l t h o u g h I find tha t Art icle 14 is not appl icable in the p r e s e n t case , I do 
find t h a t t he res t r i c t ions imposed on the profess ional act ivi t ies of the 
app l i can t s w e r e , in the c i r c u m s t a n c e s of the case as exp la ined in the j u d g 
m e n t , so o n e r o u s and d i s p r o p o r t i o n a t e to the a im p u r s u e d tha t they 
a m o u n t e d to a n unjust i f ied i n t e r f e r ence wi th t h e p r iva te lives of t he ap
p l icants . C o n s e q u e n t l y , I find t h a t t h e r e has been a b r e a c h of Art ic le 8 of 
the Conven t i on . 
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P A R T L Y D I S S E N T I N G O P I N I O N O F J U D G E T H O M A S S E N 

I voted aga ins t the finding of t he major i ty t h a t t h e r e has b e e n a 
violat ion of Art ic le 14 of t he C o n v e n t i o n t a k e n in con junc t ion wi th 
Art ic le 8. 

I have some p r o b l e m s in e x a m i n i n g the jus t i f i ca t ion of t he m e a s u r e s 
t a k e n in respec t of f o rmer employees of t h e K G B in t e r m s of "dis
c r im ina t i on" . T h e pr inciple of non-d i sc r imina t ion , as it is recognised in 
E u r o p e a n cons t i tu t ions and in i n t e r n a t i o n a l t r e a t i e s , refers above all to a 
denia l of o p p o r t u n i t i e s on g r o u n d s of pe r sona l choices in so far as these 
choices should be respec ted as e l e m e n t s of s o m e o n e ' s persona l i ty , such as 
rel igion, poli t ical opin ion , sexua l o r i e n t a t i o n a n d g e n d e r ident i ty , or , on 
the con t r a ry , on g r o u n d s of pe r sona l f ea tu re s in respect of which no 
choice a t all can be m a d e , such as sex, r ace , d isabi l i ty and age . 

W o r k i n g for the K G B in my opinion does not fall wi th in e i the r of these 
ca tegor i e s . 

Whi le it is t r u e t h a t fo rmer K G B employees were t r e a t e d dif ferent ly 
from " o t h e r pe r sons in L i t h u a n i a who had not worked for the K G B " (see 
p a r a g r a p h 41 of t he j u d g m e n t ) , th is difference does not c o m e wi th in t h e 
scope of Art ic le 14 in so far as it r e l a t e s to access to p a r t i c u l a r professions, 
as t he r ight to a free choice of profession is not g u a r a n t e e d by t h e 
C o n v e n t i o n (see , mutatis mutandis, Thlimmenos [ G C ] , no. 34369/97 , § 4 1 , 
E C H R 2000-IV). 

I do a g r e e , however , t h a t t he app l ica t ion of the law, which in itself 
p u r s u e d a l eg i t ima t e a im, was of such a g e n e r a l c h a r a c t e r t h a t it affected 
t he a p p l i c a n t s ' abil i ty to develop re la t ionsh ips wi th the ou t s ide world as 
p r o t e c t e d by Ar t ic le 8 (see Pretty v. the United Kingdom, no . 2346/02 , § 6 1 , 
E C H R 2002-III) to a significant e x t e n t a n d the re fo re in te r fe red wi th 
the i r p r iva te lives. In view of t he c i r c u m s t a n c e s of the p r e s e n t appl i
ca t ions , such as the fact t h a t the law was appl ied m a n y years af ter the 
app l i can t s had left the K G B a n d m a n y years af ter t he d a l e of L i t h u a n i a ' s 
i n d e p e n d e n c e , w i thou t any accoun t be ing t a k e n of t h e special f ea tu re s of 
t he i r individual cases , th is i n t e r f e r ence c a n n o t be cons ide red propor 
t i o n a t e . C o n s e q u e n t l y , Art ic le 8 of t he C o n v e n t i o n has been viola ted . 
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SOMMAIRE 

Restrictions à l'emploi à l'égard d'anciens agents du KGB 
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* 
* * 

Avant l'accession de la Lituanie à l'indépendance en 1990, les requérants avaient 
occupe des postes au sein du comité pour la sécurité d'Etat de l'URSS (KGB). 
Après l'indépendance, ils trouvèrent un emploi d'inspecteur des impôts et de 
procureur respectivement. En 1999 entra en vigueur une nouvelle loi interdisant 
aux anciens agents du KGB de travailler dans le secteur publie et d'occuper 
certains emplois dans le secteur privé, et ce pendant dix ans. En conséquence, les 
requérants furent révoqués et se virent empêches de chercher du travail dans ces 
secteurs jusqu'en 2009. Ils intentèrent tous deux des actions administratives mais 
n'obtinrent pas gain de cause. 

1. Article 14 combiné avec l'article 8: a) Applicabilité - Les requérants sont 
traités différemment des autres ressortissants lituaniens qui n'ont pas travaillé 
pour le KGB et, en outre, le Gouvernement ayant affirmé que la loi visait à 
réguler les perspectives d'emploi des gens en fonction de leur loyauté ou de leur 
absence de loyauté envers l'Etat, il y a également une différence de traitement 
entre les requérants et d'autres personnes de ce point de vue. Quant à savoir si 
les faits tombent dans le champ d'application de l'article 8, la Cour considère, eu 
égard aux notions qui prévalent dans les Etats démocratiques, qu'une interdiction 
générale d'occuper un emploi dans le secteur privé porte atteinte à la vie privée. 
Cette interdiction affecte au plus haut point la capacité des requérants à nouer des 
liens avec le monde extérieur. De surcroît, leur qualité d'« anciens agents du 
KGB» constitue un obstacle de plus à l'établissement de tels liens, ce qui n'a pas 
que des effets sur leur réputation mais en a aussi sur leur vie privée. Etant donné 
l'ampleur des restrictions en matière d'emploi que les requérants ont à subir, les 
effets risquant de nuire à leur capacité à mener une vie personnelle normale 
doivent passer pour un facteur pertinent. Dans ces conditions, la Cour estime 
qu'il y a des conséquences sur la jouissance par les requérants du droit au respect 
de la vie privée ; il s'ensuit que l'article 14 est applicable combiné avec l'article 8. 

1. Rédigé par le greffe, il ne lie pas la Cour. 
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b) Observation - Par principe, les Etats ont un intérêt légitime à réguler les condi
tions d'emploi dans le service public ainsi que dans le secteur privé. En l'espèce, 
compte tenu de la situation qu'a connue la Lituanie sous la férule soviétique et du 
souhait de ce pays d'éviter de réitérer son expérience passée, la Cour admet que les 
limitations apportées aux perspectives d'emploi des requérants visaient des buts 
légitimes: la protection de la sécurité nationale, de la sûreté publique, du bien-être 
économique du pays et des droits et libertés d'autrui. Toutefois, en ce qui concerne la 
proportionnalité de la distinction attaquée, et même à supposer que les requérants 
n'aient pas fait preuve de loyauté envers l'Etat ainsi que le Gouvernement l'allègue, 
les perspectives d'emploi des requérants ont été limitées aussi dans le secteur privé. 
Si l'exigence de loyauté envers l'Etat est une condition inhérente à l'emploi au 
service des autorités publiques, chargées de la sauvegarde de l'intérêt général, 
pareille exigence ne s'attache pas à l'emploi dans le secteur privé. Ainsi, les restric
tions imposées par l'Etat aux perspectives d'emploi dans une société du secteur privé 
ne peuvent se justifier, sous l'angle de la Convention, de la même manière que les 
restrictions à l'accès à la fonction publique, quelle que soit l'importance de la société 
privée pour les intérêts de l'Etat en matière économique, politique ou de sécurité. En 
outre, la loi ne définit aucunement les tâches, fonctions ou emplois particuliers qu'il 
est interdit aux requérants d'exercer. Une telle législation est ainsi dépourvue 
des sauvegardes nécessaires pour éviter toute discrimination et pour garantir un 
contrôle juridictionnel adéquat. Enfin, l'entrée en vigueur tardive de la loi, en 
conséquence de quoi les restrictions en cause ont été infligées aux requérants 
treize et neuf ans respectivement après qu'ils eurent quitté le KGB, est également 
un élément à prendre en compte dans l'appréciation globale de la proportionnalité. 
En conclusion, l'interdiction qui a été faite aux requérants de chercher un emploi 
clans diverses branches du secteur privé représente une mesure disproportionnée. 
Conclusion : violation (cinq voix contre deux). 

La Cour dit également, par cinq voix contre deux, qu'il n'y a pas lieu d'examiner 
l'article 8 pris isolément. 
2. Article 10, pris isolément et combiné avec l'article 14: eu égard aux décisions 
internes, il apparaît que les juridictions nationales se sont uniquement attachées à 
établir la nature du travail que les requérants avaient effectué pour le KGB au 
lieu d'accorder une attention spéciale aux particularités du cas de chacun d'eux, 
par exemple aux opinions qu'ils avaient eues ou exprimées. De plus, la Cour n'est 
pas convaincue que la révocation des requérants ou les restrictions à l'emploi qu'ils 
ont connues constituent une limitation à leur capacité à exprimer leurs opinions 
dans la même mesure que dans de précédentes affaires concernant des postes 
d'enseignants. Partant , les restrictions en cause n'ont pas porté atteinte au droit 
des requérants à la liberté d'expression. 
Conclusion: non-violation (unanimité). 

Article 41 : la Cour alloue certaines sommes pour dommage matériel et moral ainsi 
que pour frais et dépens. 
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En l 'af fa ire S i d a b r a s e t D z i a u t a s c. L i t u a n i e , 

La C o u r e u r o p é e n n e des Dro i t s de l ' H o m m e ( d e u x i è m e sec t ion) , 

s i égean t en une c h a m b r e composée de : 

M M . L. LOUCAIDES,président, 

J . -P . COSTA, 

C. BÎRSAN, 

K. JUNGWIERT, 

V. BUTKEVYCH, 

M ™ W . THOMASSEN, 

A. MULASONL, juges, 

et de M""' S. DOLLÉ, greffière de .section, 

Après en avoir dé l ibé ré en c h a m b r e du conseil les 1" juillet et 21 oc tobre 

2003 et 6 ju i l le t 2004, 

Rend l ' a r rê t que voici, a d o p t é à c e t t e d e r n i è r e d a t e : 

P R O C É D U R E 

1. A l 'origine de l 'affaire se t rouven t deux r e q u ê t e s (n"s 55480/00 et 

59330/00) d i r igées con t r e la R é p u b l i q u e de L i t u a n i e et d o n t deux 

re s so r t i s san t s de cet E t a t , M. J u o z a s S idabras et M. K e s t u t i s D z i a u t a s 

(«les r e q u é r a n t s » ) , ont saisi la C o u r r e spec t i vemen t le 29 n o v e m b r e 1999 

et le 5 ju i l le t 2000 en ve r tu de l 'ar t icle 34 de la Conven t i on de s a u v e g a r d e 

des Dro i t s de l ' H o m m e et des L iber tés f o n d a m e n t a l e s («la C o n v e n t i o n » ) . 

2. Les r e q u é r a n t s ont é té r e p r é s e n t é s p a r M r E. M o r k û n a s , avocat à 

Siauliai , et M r V. B a r k a u s k a s , avocat à Vi ln ius . Le g o u v e r n e m e n t 

l i t uan ien («le G o u v e r n e m e n t » ) a é t é r e p r é s e n t é pa r ses a g e n t s , 

M. G. Svedas et M"" D. Jociené, du m i n i s t è r e de la J u s t i c e . 

3. Les r e q u é r a n t s a l l égua ien t en pa r t i cu l i e r qu ' i l s ava ien t p e r d u leur 

t ravai l et q u e leurs pe r spec t ives de t r o u v e r un emplo i é t a i en t l imi tées pa r 

sui te de l ' appl ica t ion de la loi sur l ' éva luat ion du comi t é p o u r la sécur i té 

d 'E ta t de l 'URSS ( N K V D , N K G B , M G B , KGB) et des act ivi tés d é s o r m a i s 

exercées pa r les anc iens employés p e r m a n e n t s de l ' o rgan isa t ion , au 

mépr i s des ar t ic les 8, 1(1 et 14 de la C o n v e n t i o n . 

4. Les r e q u ê t e s ont é té a t t r i b u é e s à la t ro i s i ème sect ion de la C o u r 

(ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein de celle-ci, la c h a m b r e cha rgée 

d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la Conven t i on ) a é té cons t i tuée 

c o n f o r m é m e n t à l 'ar t ic le 26 § 1 du r è g l e m e n t . A la sui te du dépo r t de 

M. Kris , j u g e élu au l i t r e de la L i tuan i e (ar t icle 28 du r è g l e m e n t ) , le 

G o u v e r n e m e n t a dés igné M. J . - P . C o s t a , j u g e élu au t i t r e de la F rance , 

pour s iéger à sa place (ar t ic les 27 § 2 de la C o n v e n t i o n et 29 § 1 du règle

m e n t ) . 

5. Le I e ' n o v e m b r e 2001 , la C o u r a modifié la compos i t ion de ses 

sect ions (ar t ic le 25 § 1 du r è g l e m e n t ) . L'affaire a é té a t t r i b u é e à la 
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d e u x i è m e sect ion ainsi r e m a n i é e (ar t ic le 52 § 1 du r è g l e m e n t ) . Au sein 

de celle-ci, la c h a m b r e c h a r g é e d ' e x a m i n e r l 'affaire (ar t ic le 27 § 1 de la 

C o n v e n t i o n ) a é t é c o n s t i t u é e c o n f o r m é m e n t à l 'ar t ic le 26 § 1 d u règ le

m e n t . 

6. La c h a m b r e a décidé de joindre les r e q u ê t e s (ar t ic le 42 § 1 du règ le

m e n t ) . 

7. U n e aud ience s'est dé rou l ée en public au Pala is des Dro i t s de 

l ' H o m m e , à S t r a s b o u r g , le 1" juillet 2003 (ar t ic le 59 § 3 du r è g l e m e n t ) . 

O n t c o m p a r u : 

- pour le Gouvernement 

M " " ' D . J o C i E N É , agente ; 

- pour les requérants 

M™ E. M O R K Û N A S , 

V. BARKAUSKAS, conseils. 

La C o u r les a e n t e n d u s en leurs déc l a r a t i ons . 

8. Pa r une décision du 1" ju i l le t 2003 prise à l ' issue de l ' audience su r la 

recevabi l i té et le fond (ar t ic le 54 § 3 du r è g l e m e n t ) , la C o u r a déc la ré les 

r e q u ê t e s p a r t i e l l e m e n t recevables . 

9. T a n t les r e q u é r a n t s q u e le G o u v e r n e m e n t ont soumis des obser 

va t ions sur le fond (ar t ic le 59 § 1 du r è g l e m e n t ) . 

E N F A I T 

I. LES C I R C O N S T A N C E S DE L 'ESPÈCE 

10. Le p r e m i e r r e q u é r a n t est né en 1951 et rés ide à S iau l i a i ; le second 

est né en 1962 et vil à Vi ln ius . 

Les faits de la cause , tels qu ' i l s ont é té p r é s e n t é s p a r les pa r t i e s , 

peuven t se r é s u m e r c o m m e suit . 

A. Le p r e m i e r r e q u é r a n t 

11. En 1974, le p r e m i e r r e q u é r a n t sor t i t de l ' Ins t i tu t l i t uan ien de 

c u l t u r e phys ique avec le d ip lôme d ' i n s t r u c t e u r sportif. 

12. De 1975 à 1986, il t ravai l la p o u r la sec t ion l i t uan i enne du comi t é 

p o u r la sécur i t é d ' E t a t d e l 'URSS ( K G B ) . A p r è s q u e la L i t u a n i e e u t 

p r o c l a m é son i n d é p e n d a n c e en 1990, il t rouva un emploi d ' i n s p e c t e u r des 

impô t s d a n s l ' a d m i n i s t r a t i o n fiscale. 
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13. Le 31 m a i 1999, deux a u t o r i t é s - le service l i t uan ien de la sécur i té 

d ' E t a l et le c e n t r e de r e c h e r c h e sur le génocide et la r és i s t ance du peup le 

l i tuan ien - conc lu ren t con jo in t emen t q u e le p r e m i e r r e q u é r a n t é ta i t visé 

p a r les res t r i c t ions p révues à l 'ar t ic le 2 de la loi sur l ' éva luat ion du comi té 

pour la sécur i t é d 'E ta t de l 'URSS ( N K V D , N K G B , M G B , K G B ) et des 

act ivi tés d é s o r m a i s exercées pa r les anc iens employés p e r m a n e n t s d e 

l ' o rgan isa t ion (ci-après «la loi sur le K G B » - p a r a g r a p h e 24 c i -dessous) . 

Elles conc lu ren t é g a l e m e n t q u e le p r e m i e r r e q u é r a n t avait la qua l i t é 

d ' « a n c i e n agen t du K G B » ( p a r a g r a p h e s 26-27 c i -dessous) . Le 2 juin 

1999, le p r e m i e r r e q u é r a n t fut r évoqué de son poste d a n s l ' admin i s t r a 

tion fiscale sur la base de ce t t e conclusion. 

14. Le p r e m i e r r e q u é r a n t i n t e n t a u n e ac t ion devan t les t r i b u n a u x 

admin i s t r a t i f s à l ' encon t re des services d e r e n s e i g n e m e n t s et de sécur i t é , 

c 'es t -à-dire les d e u x a u t o r i t é s p réc i t ées , a r g u a n t qu ' i l n 'ava i t t ravai l lé que 

dans le c o n t r e - r e n s e i g n e m e n t et l ' idéologie lorsqu ' i l é ta i t au service du 

K G B et qu ' i l n 'avai t pas pa r t i c ipé aux violat ions des d ro i t s individuels 

c o m m i s e s pa r ce t t e o rgan i sa t ion . Il sou t in t que sa révocat ion en ve r tu de 

l 'ar t icle 2 de la loi sur le K G B et l ' impossibi l i té qui en découla i t pour lui de 

t rouver un emplo i é t a i en t de ce fait i l légales. 

15. Le 9 s e p t e m b r e 1999, la C o u r a d m i n i s t r a t i v e s u p r ê m e jugea q u e la 

conclusion r e n d u e le 31 mai 1999 é ta i t fondée et q u e le r e q u é r a n t étai t 

visé p a r les res t r i c t ions p révues à l 'ar t ic le 2 de la loi sur le K G B . A cet 

égard , elle e s t i m a q u e le r e q u é r a n t avai t la qua l i t é d'« anc ien agen t du 

K G B » au sens de ce t t e loi é t a n t d o n n é qu ' i l avait occupé l 'un des emplois 

m e n t i o n n é s d a n s la l iste du 26 j a n v i e r 1999. 

16. Le 19 oc tobre 1999, la cour d ' appe l re je ta le r ecours du p r e m i e r 

r e q u é r a n t , j u g e a n t q u e celui-ci n 'ava i t pas occupé au K G B un poste où il 

n ' a u r a i t é t é c h a r g é q u e des e n q u ê t e s péna l e s , ce pourquo i il ne pouvai t 

bénéficier des excep t ions é n u m é r é e s à l 'ar t ic le 3 de la loi su r le K G B . 

B. Le s e c o n d r e q u é r a n t 

17. D a n s les a n n é e s 80, à une d a t e non préc i sée , le second r e q u é r a n t 

ob t in t le d ip lôme de j u r i s t e à l 'un ivers i té de Vi ln ius . 

18. A c o m p t e r du 11 février 1991, il t ravai l la c o m m e p r o c u r e u r au 

p a r q u e t g é n é r a l de L i tuan ie , où il s 'occupai t plus p a r t i c u l i è r e m e n t des 

affaires de c r ime o rgan i sé et de co r rup t ion . 

19. Le 26 ma i 1999, le service l i t uan ien de la sécur i t é d ' E t a t et le 

c e n t r e de r eche rche sur le génocide et la r és i s t ance du peup le l i tuan ien 

conc lu ren t con jo in t emen t q u e , de 1985 à 1991, le second r e q u é r a n t avait 

é té employé pa r la sect ion l i t uan i enne du K G B , qu ' i l avait la qual i té 

d ' «anc i en agen t du K G B » et qu ' i l é ta i t en conséquence visé p a r les 

res t r i c t ions p révues à l 'ar t ic le 2 de la loi sur le K G B . Le 31 ma i 1999, le 
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second r e q u é r a n t fut r évoque de son emplo i au p a r q u e t géné ra l sur la base 

de ce t t e conclusion. 

20. Le second r e q u é r a n t i n t e n t a une ac t ion devan t les t r i b u n a u x a d m i 

nis t ra t i fs à l ' encon t re des services de r e n s e i g n e m e n t s et de sécur i t é et du 

p a r q u e t g é n é r a l . Il aff i rma que , de 1985 à 1990, il n 'avai t fait q u ' é t u d i e r 

d a n s une école spéciale du K G B à Moscou et q u ' à p a r t i r de 1990-1991 il 

avait t ravai l lé au K G B c o m m e i n f o r m a t e u r des services l i t uan iens de 

r e n s e i g n e m e n t s et de sécu r i t é , ra ison p o u r laquel le il devai t ê t r e au to r i s é 

à bénéficier des excep t ions p révues à l 'ar t ic le 3 de la loi sur le K G B . Il 

sout in t que sa révocat ion en appl ica t ion de ladi te loi et l ' impossibi l i té de 

t rouver un emplo i qu i en ré su l t a i t pour lui é t a i en t i l légales. 

2 1 . Le 6 août 1999, la C o u r admin i s t r a t i ve s u p r ê m e accueill i t la 

p la in te du r e q u é r a n t , a n n u l a la conclusion du 26 m a i 1999 et o r d o n n a la 

r é i n t é g r a t i o n d u r e q u é r a n t d a n s son pos te . Elle cons idé ra q u e la pér iode 

de 1985 à 1990 où le r e q u é r a n t avai t é tud i é d a n s une école du K G B n 'é ta i t 

pas à p r e n d r e en c o m p t e aux fins de la loi sur le K G B , q u e l ' in té ressé avait 

t ravai l lé pour le K G B p e n d a n t cinq mois en 1990-1991, qu ' i l n 'y avai t pas 

occupé un poste où il t r a i t a i t des e n q u ê t e s pol i t iques et q u e , en tou t é t a t 

de cause , il avai t é té un i n f o r m a t e u r sec re t des a u t o r i t é s l i t uan i ennes . 

C e t t e jur id ic t ion conclut donc q u e les excep t ions p révues à l 'ar t icle 3 de 

la loi sur le K G B s ' app l iqua ien t au second r e q u é r a n t , don t la révocat ion 

avait pa r c o n s é q u e n t é té i l légale. 

22. Le 25 oc tobre 1999, à la su i te d ' un r ecour s é m a n a n t des services de 

r e n s e i g n e m e n t s et de sécu r i t é , la cour d ' appe l a n n u l a la décision du 6 aoû t 

1999. Elle e s t i m a q u e , si le t r i buna l de p r e m i è r e in s t ance avait conclu à 

juste t i t r e que le second r e q u é r a n t n 'avai t t ravai l lé pour le K G B q u e 

p e n d a n t cinq mois , il n 'avai t pas é té é tab l i q u e ce fût en t an t qu ' infor 

m a t e u r secre t des a u t o r i t é s l i t u a n i e n n e s . Dès lors, l ' in té ressé ne pouvai t 

bénéf ic ier des excep t ions p révues à l 'ar t icle 3 de la loi su r le K G B . 

23. Le second r e q u é r a n t fo rma un pourvoi en cassa t ion con t r e l ' a r rê t 

de la cour d ' appe l . P a r u n e décis ion du 28 j a n v i e r 2000, le p rés iden t de la 

C o u r s u p r ê m e accueil l i t le pourvoi . Toutefo is , pa r une décision définit ive 

r e n d u e le 20 avril 2000, la C o u r s u p r ê m e en fo rma t ion p lén iè re refusa 

d ' e x a m i n e r le pourvoi et mi t un t e r m e à la p r o c é d u r e pour dé fau t de 

c o m p é t e n c e . 

11. LE D R O I T E T LA P R A T I Q U E INTERNES P E R T I N E N T S 

24. La loi sur l ' évaluat ion du comi t é p o u r la sécur i t é d 'E ta t de l 'URSS 

( N K V D , N K G B , M G B , K G B ) et des act iv i tés d é s o r m a i s exercées pa r les 

anc iens employés p e r m a n e n t s de l ' o rgan isa t ion (fstatymas dèl SSRS 

valstybès saugumo komiteto (NKVD, NKGB, MGB, KGB) vertinimo ir sios 
organizacijos kadriniu darbuoloju dabartinès veiklos) (« la loi sur le K G B ») a 
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é té a d a p t é e le 16 ju i l l e t 1998 par le P a r l e m e n t l i t uan ien (Seimas) et 

p r o m u l g u é e par le p r é s i d e n t de la R é p u b l i q u e . Elle est ainsi l ibellée en 

ses ar t ic les p e r t i n e n t s : 

Article 1 
Reconnaissance du comité pour la sécurité d'Etat de l'URSS 

comme organisation criminelle 

«Le comité pour la sécurité d'Etal de l'URSS (NKVD, NKGB, MGB, KGB - ci-après 

« le CSE») est reconnu comme une organisation criminelle ayant commis des crimes de 

guerre, des génocides et des actes de répression, de terreur et de persécution politique 

sur le territoire de la Lituanie pendant l'occupation de celle-ci par l'URSS.» 

Article 2 
Restrict ions aux activités désormais exercées 
par les anciens employés permanents du CSE 

«Pendant une période de dix ans à compter de la date d'entrée en vigueur de la 

présente loi, les anciens employés du CSE ne seront pas autorisés à travailler comme 

agents de l'Etat ou fonctionnaires pour les services du gouvernement, des collectivités 

loi aies ou de la défense, pour le service de la sécurité d'Etat, la police, le parquet, les 

tribunaux ou le service diplomatique, les douanes, les organes de contrôle de l'Etat et 

autres autorités contrôlant des institutions publiques, comme avocats et notaires, 

employés de banques et d 'autres institutions de crédit, à des projets économiques 

stratégiques, dans des sociétés de sécurité (structures), dans d 'autres sociétés 

(structures) fournissant des services de détective, dans les systèmes de communica

tions ou dans le système éducatif comme professeurs, éducateurs ou chefs d'établis

sement [;] ils ne pourront pas non plus occuper de poste requérant le port d 'armes. » 

Article 3 
Exceptions aux restrictions 

« 1. Les restrictions prévues à l'article 2 ne sont pas appliquées aux anciens cmplovés 

permanents du CSE qui, pendant qu'ils travaillaient pour ce dernier, n'ont enquêté que 

sur ses affaires pénales, et ont cessé toute activité pour le CSE au plus tard le 11 mars 

199(1. 

2. Le centre de recherche sur le génocide et la résistance du peuple lituanien et le 

service de la sécurité d'Etat peuvent [recommander au moyen d'] une requête motivée 

qu'aucune des restrictions prévues dans la présente loi ne soit appliquée aux anciens 

employés permanents du CSE qui, dans les trois mois à compter de la date d'entrée en 

vigueur de la présente loi, se signaleront au service de la sécurité d'Etat et fourniront 

toutes les informations dont ils disposent (...) au sujet du travail qu'ils ont effectué poul

ie CSE et de leurs relations actuelles avec les anciens employés et agents du CSE. Une 

décision sera prise à ce sujet par une commission composée de trois personnes nommées 

par le président de la République. Aucun des employés du centre de recherche sur le 

génocide et la résistance du peuple lituanien ou du service de la sécurité d'Etat ne peut 

être désigné pour faire partie de cette commission, dont le règlement doit être confirmé 

par le président de la République.» 
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Article 4 
Procédure de mise en œuvre de la loi 

«La procédure de mise en œuvre de la loi est régie par [une loi spéciale]. » 

Article 5 
Entrée en vigueur de la loi 

« La présente loi entre en vigueur le fr janvier 1999. » 

25. A la su i te de l ' e x a m e n p a r la C o u r cons t i tu t ionne l l e de la c o m p a t i 

bilité de la loi su r le K G B avec la C o n s t i t u t i o n ( p a r a g r a p h e 28 c i -dessous) , 

l 'ar t icle 3 de ce t t e loi fut a m e n d é le 5 m a i 1999 en sor te q u e m ê m e les 

p e r s o n n e s ayan t t ravai l lé pour le K G B après le 11 m a r s 1990 pussen t 

bénéf ic ier des excep t ions p révues à l 'ar t ic le 3 de ladi te loi. 

26. Le 16 juillet 1998 fut a d o p t é e u n e loi d i s t inc te sur la mise en œ u v r e 

de la loi sur le K G B . C e t t e nouvel le loi conférai t au c e n t r e de r e c h e r c h e 

sur le génoc ide et la r és i s t ance du peup le l i t uan ien et au service de la 

sécur i t é d ' E t a t le pouvoir de r e n d r e u n e conclusion q u a n t à la qua l i t é 

d ' « a n c i e n employé p e r m a n e n t du K G B » («anc ien agen t du K G B » ) d ' u n e 

p e r s o n n e aux fins de ladi te loi. 

27. Le 26 j a n v i e r 1999, le g o u v e r n e m e n t a d o p t a une liste (ci-après « l a 

l i s te») des postes au sein des d iverses sect ions du KGB sur le t e r r i t o i r e 

l i t uan ien a t t e s t a n t de la qua l i t é d ' « a n c i e n agen t du K G B » au sens de la 

loi su r le K G B . C e t t e liste é n u m é r a i t 395 pos tes d i f férents . 

28. Le 4 m a r s 1999, la C o u r cons t i tu t ionne l l e e x a m i n a la compat ib i l i t é 

de la loi sur le K G B avec la C o n s t i t u t i o n . Elle dit n o t a m m e n t q u e ce t t e loi 

avai t é t é a d o p t é e afin d ' app l i que r des m e s u r e s de «f i l t rage de s é c u r i t é » 

aux anc iens a g e n t s du K G B , qui é t a i en t r é p u t é s m a n q u e r de loyauté 

envers l 'Eta t l i t uan ien . Elle conclut q u e l ' in te rd ic t ion faite aux anc iens 

a g e n t s du K G B d 'occuper des pos tes d a n s la fonction pub l ique étai t 

c o m p a t i b l e avec la C o n s t i t u t i o n . Elle j u g e a en o u t r e q u e l ' in te rd ic t ion 

légale d 'occuper des emplois d a n s c e r t a i n e s b r a n c h e s du s e c t e u r privé 

f r appan t les anc iens a g e n t s du K G B é ta i t conforme au pr inc ipe cons t i tu 

t ionnel du l ibre choix de la profession, car l 'Eta t é ta i t en dro i t d ' i m p o s e r 

des ex igences spécif iques aux p e r s o n n e s c h e r c h a n t du t rava i l d a n s les 

sec t eu r s é c o n o m i q u e s les plus i m p o r t a n t s en vue de p r o t é g e r la s écu r i t é 

na t i ona l e et de veil ler au bon f o n c t i o n n e m e n t des sys t èmes éduca t i f et 

f inancier . La C o u r cons t i tu t ionne l l e di t aussi q u e les res t r i c t ions p révues 

d a n s la loi sur le K G B ne c o n s t i t u a i e n t pas u n e accusa t ion péna le con t r e 

les anc iens a g e n t s du K G B . 

29. Bien que la loi sur le K G B ne ga r an t i s s e pas e x p r e s s é m e n t le 

droi t d 'accès à un t r i buna l p o u r c o n t e s t e r la conclusion des services de 

r e n s e i g n e m e n t s et de sécu r i t é , les t r i b u n a u x i n t e r n e s ont r econnu q u ' e n 

p r a t i q u e une révocat ion d ' un pos te d a n s la fonction pub l ique mot ivée pa r 

u n e tel le conclusion donna i t lieu à une act ion devan t les t r i b u n a u x a d m i -
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n is t ra t i fs (et à un recours) en ver tu de la p r o c é d u r e g é n é r a l e rég i s san t les 

conflits du t ravai l et les a l léga t ions de violat ion des dro i t s a t t a c h é s à la 

p e r s o n n e de la p a r t des au to r i t é s pub l iques , en ve r tu des ar t ic les 4, 7, 8, 

2 6 , 4 9 , 5 0 , 5 9 , 63 et 64 du code de p r o c é d u r e a d m i n i s t r a t i v e , de l 'ar t icle 222 

du code civil et de l 'ar t icle 336 du code de p r o c é d u r e civile (dans leurs 

vers ions en v igueur à l ' époque des faits) . 

III. D I S P O S I T I O N S D U D R O I T I N T E R N A T I O N A L E T DE C E R T A I N S 

SYSTÈMES J U R I D I Q U E S N A T I O N A U X RELATIVES A U X 

R E S T R I C T I O N S À L 'EMPLOI P O U R DES M O T I F S P O L I T I Q U E S 

30. Des res t r i c t ions on t é té i n s t a u r é e s d a n s de n o m b r e u x pays post

c o m m u n i s t e s afin q u e soient filtrés à l ' e m b a u c h e les anc iens a g e n t s des 

services de sécu r i t é ou les co l l abo ra t eu r s actifs des r é g i m e s déchus . A cet 

éga rd , les o rgan i sa t i ons i n t e r n a t i o n a l e s de défense des droi ts de l ' h o m m e 

ont parfois t rouvé à red i re à des lois a l l an t en ce sens lo r sque celles-ci 

n ' ava ien t pas la précis ion ou la p ropo r t i onna l i t é nécessa i res , cons idé ran t 

q u e ces lois c réa ien t u n e d i sc r imina t ion à l ' e m b a u c h e ou à l 'exercice 

d ' une profession fondée su r les opinions pol i t iques (voir c i -dessous) . La 

possibil i té de faire appe l devan t un t r i b u n a l a é té r e g a r d é e c o m m e une 

g a r a n t i e i m p o r t a n t e quo ique non suff isante en soi pour rect if ier la légis

la t ion. 

3 1 . L 'ar t ic le 1 § 2 de la C h a r t e sociale e u r o p é e n n e d i spose : 

«En vue d'assurer l'exercice effectif du droit au travail, les Parties contractantes 

s'engagent : 

(...) 

2. à protéger de façon efficace le droit pour le travailleur de gagner sa vie par un 

travail librement entreprise] » 

C e t t e disposi t ion, r ep r i se mot p o u r mot d a n s la C h a r t e sociale révisée 

de 1996 ( e n t r é e en v igueur à l ' égard de la L i tuan ie le 1 e r août 2001) , a 

toujours é t é i n t e r p r é t é e pa r le C o m i t é e u r o p é e n des dro i t s sociaux 

(CEDS) c o m m e é n o n ç a n t le droi t de ne pas subi r de d i sc r imina t ion dans 

le c ad re d u t ravai l . L 'a r t ic le E de la c h a r t e révisée énonce ce pr inc ipe de 

non-d i sc r imina t ion d a n s les t e r m e s s u i v a n t s : 

«La jouissance des droits reconnus dans la présente Char te doit être assurée sans 

distinction aucune fondée notamment sur la race, la couleur, le sexe, la langue, la 

religion, les opinions politiques ou toutes autres opinions, l'ascendance nationale ou 

l'origine sociale, la santé, l 'appartenance à une minorité nationale, la naissance ou 

toute autre situation.» 

La q u e s t i o n de la révoca t ion de fonc t ionna i res à cause de leurs act ivi tés 

sous les r ég imes to t a l i t a i r e s a é té é tud i ée à la l umiè r e de ces d ispos i t ions , 

au moins en ce qu i conce rne l 'A l l emagne . D a n s l ' e x a m e n qu ' i l a effectué 
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t rès r é c e m m e n t du respec t p a r l 'A l lemagne de l 'ar t icle 1 § 2 (publié en 

n o v e m b r e 2002) , le C E D S a pris note des c lauses du T r a i t é de r éun i 

fication a u t o r i s a n t la révocat ion de fonc t ionna i res en ra ison de leurs 

act ivi tés pour le c o m p t e d u service de sécur i t é de la RDA. Il a conclu q u e 

l 'Al lemagne ne r e spec ta i t pas ses obl iga t ions , s ' e x p r i m a n t en ces t e r m e s : 

«Le Comilé constate qu'il n'y a pas de définition précise des fonctions dont peuvent 

être exclues, soit par refus d'embauché, soit par licenciement, des personnes en raison 

de leurs activités politiques passées ou de leurs activités au sein des institutions de 

l'ancienne RDA compétentes en matière de sécurité. 

Le Comité examine la conformité de ces dispositions à la lumière de l'article 31 de la 

Char te . En vertu de cette disposition, une restriction à un droit garanti par la Char te est 

licite à condition d 'être prescrite par la loi, d 'être nécessaire dans une société démo

cratique et de poursuivre l'un des buts qu'elle énumère. Le Comité constate que les 

dispositions précitées sont prévues par la loi au sens de l'article 31 et correspondent à 

l'un des buts reconnus par ce même article, la protection de la sécurité nationale. 

Toutefois, il considère qu'elles ne sont pas «nécessaires» au sens de l'article 31 en 

ce qu'elles n'intéressent pas les seules administrations ayant des responsabilités en 

matière d'ordre et de sécurité publics ou les fonctions comportant de telles respon

sabilités.»1 

Le C E D S a a d o p t é le 28 ma i 2004 ses conclusions q u a n t à la mise en 

œ u v r e p a r la L i t u a n i e de la C h a r t e sociale révisée et les r e n d r a pub l iques 

u l t é r i e u r e m e n t . 

32. L ' O r g a n i s a t i o n i n t e r n a t i o n a l e du t rava i l (OIT) a é g a l e m e n t a d o p t é 

un ce r t a in n o m b r e d ' i n s t r u m e n t s j u r i d i q u e s p e r t i n e n t s . Le plus in t é 

ressan t est la conven t ion n" 111 de 1958 c o n c e r n a n t la d i s c r imina t i on 

(emploi cl profess ion) . D a n s ses observa t ions g é n é r a l e s de 1996, la com

mission d ' e x p e r t s pour l ' appl ica t ion des conven t ions et r e c o m m a n d a t i o n s 

( C E A C R ) a r é i t é r é son i n t e r p r é t a t i o n de la conven t ion n" 111 en p r e n a n t 

des exemple s t i rés du dro i t na t iona l . La posi t ion de la C E A C R c o n c e r n a n t 

l 'A l lemagne é ta i t la su ivan te (§ 196) : 

«La commission n'a pas retenu l 'argument selon lequel dans les cas impliquant 

accusation pour activités politiques antérieures dans l'ancienne RDA, plus la personne, 

par l'exercice de certaines fonctions, s'était identifiée au régime injuste, plus elle était 

condamnable et plus il n'était pas raisonnable qu'elle occupe un poste dans l'admi

nistration actuelle.»" 

P lus r é c e m m e n t , toutefois , la C E A C R s'est déc la rée sat isfai te du 

respec t p a r les t r i b u n a u x a l l e m a n d s du pr inc ipe de p r o p o r t i o n n a l i t é d a n s 

des affaires où des fonc t ionnai res ava ien t con t e s t é l eur révoca t ion (voir le 

p a r a g r a p h e 3 de l 'observat ion individuel le ad re s sée à l 'Al lemagne au t i t r e 

de la conven t ion n" 111 en 2000) . 

1. Traduction établie par le CEDS. 

2. Traduction établie par l 'OlT. 
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U n e é t u d e d a t a n t de 1996 recense des c lauses c o m p a r a b l e s dans le 

droi t i n t e r n e d ' un c e r t a i n n o m b r e d ' a u t r e s E t a t s e u r o p é e n s . 

En Bulgar ie , l 'ar t icle 9 des c lauses i n t r o d u i t i v e s et finales de la loi de 

1992 sur les b a n q u e s et les act ivi tés de crédi t in te rd i t aux p e r s o n n e s ayant 

exercé c e r t a i n e s fonctions au service de l ' anc ien r é g i m e de t rava i l l e r dans 

la b a n q u e . La C o u r cons t i t u t i onne l l e bu lga re a j u g é en 1992 q u e ce t t e 

disposi t ion é ta i t con t r a i r e à la C o n s t i t u t i o n et à la convent ion n" 1 1 1 de 

l ' O I T . 

D a n s l ' ex-Tchécos lovaquie , la «loi de f i l t rage» , a d o p t é e en 1991, 

in te rd i t aux p e r s o n n e s ayan t occupé ce r t a in s pos tes d a n s l 'ancien rég ime 

de t rava i l l e r d a n s la fonction pub l ique ou c e r t a i n e s p a r t i e s du sec teu r 

pr ivé. La C o u r cons t i tu t ionne l l e s lovaque a déc la ré en 1996 ce l t e loi 

i ncons t i tu t ionne l l e et, de plus , con t r a i r e à la conven t ion n" 111. C e t t e 

légis la t ion est toutefois r e s t é e en v igueur en Répub l ique t c h è q u e , et la 

C E A C R a i n s t a m m e n t pr ié les a u t o r i t é s t c h è q u e s de t e n i r d û m e n t 

c o m p t e du pr incipe de p ropo r t i onna l i t é lors de l ' appl ica t ion de la loi. 

En Le t ton i e , la loi de 2000 sur la fonction publ ique et la loi de 1999 sur 

la police f e rmen t ces s ec t eu r s aux p e r s o n n e s ayant t ravai l lé pour ou avec 

le K G B . En 2003, la C E A C R a e x p r i m é sa d é s a p p r o b a t i o n à l ' égard de ces 

t ex t e s d a n s les t e r m e s su ivan t s : 

«6. La commission rappelle que des exigences de nature politique peuvent être 

définies pour un emploi donné mais, pour qu'elles ne contreviennent pas à la conven

tion, elles doivent être limitées aux caractéristiques d'un poste déterminé et être 

proportionnelles aux exigences inhérentes à l'emploi. La commission constate que les 

exclusions définies ci-dessus s'appliquent à l'ensemble de la fonction publique et d e l à 

police et non à des emplois, fonctions ou tâches clairement définis. La commission craint 

que ces dispositions ne soient beaucoup plus vastes que les exclusions justifiables aux 

tenues de l'article 1, paragraphe 2. de la convention, c'est-à-dire fondées sur les 

exigences inhérentes à un emploi déterminé. En outre, la commission rappelle que. 

pour ne pas être considérées comme discriminatoires en vertu de l'article 4, les 

mesures en question doivent affecter une personne qui fait individuellement l'objet 

d'une suspicion légitime de se livrer à une activité préjudiciable à la sécurité de l'Elat 

ou donl il est établi qu'elle se livre en fait à cette activité. L'article 1 de la convention 

n'exclut pas de la définition de la discriminât ion les mesures prises pour cause d'appar

tenance à un groupe ou à une communauté donnée. La commission noie en outre que 

toute personne qui fait individuellement l'objet d'une suspicion légitime de se l ivrera 

une activité préjudiciable à la sécurité de l'Etat doit avoir le droit de recourir à une 

instance compétente établie suivant la pratique nationale. 

7. Compte tenu de ce qui précède, la commission considère que les exclusions 

empêchant une personne de se porter candidate à un poste de la fonction publique et 

d'elle employée dans la police ne sont pas suffisamment précises et circonscrites pour 

garantir qu'elles ne constituent pas une forme de discrimination dans l'emploi et la 

profession fondée sur l'opinion politique. (...) »l 

1. Traduction établie par l 'OIT. 
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E N D R O I T 

I. SUR LA V I O L A T I O N A L L É G U É E DE L A R T I C L E 8 DE LA 

C O N V E N T I O N , PRIS I S O L É M E N T E T C O M B I N É AVEC 

L A R T I C L E 14 

33 . Les r e q u é r a n t s a l l èguent q u e l ' in te rd ic t ion q u e leur fait ac tue l 

l e m e n t l 'ar t ic le 2 de la loi sur le K G B de t rouver u n emplo i d a n s d iverses 

b r a n c h e s du s e c t e u r privé e m p o r t e violat ion de l 'ar t icle 8 de la Conven 

t ion, pr is i so lément et comb iné avec l 'ar t icle 14. 

L 'a r t ic le 8 de la Conven t ion dispose : 

« 1. Toute personne a droit au respect de sa vie privée et familiale, de son domicile et 

de sa correspondance. 

2. Il ne peut y avoir ingérence d'une autorité publique dans l'exercice de ce droit que 

pour autant que cette ingérence est prévue par la loi et qu'elle constitue une mesure qui, 

dans une société démocratique, est nécessaire à la sécurité nationale, à la sûreté 

publique, au bien-être économique du pays, à la défense de l'ordre et à la prévention 

des infractions pénales, à la protection de la santé ou de la morale, ou à la protection 

des droits et libertés d'autrui. » 

L 'a r t i c le 14 est ainsi l ibel lé : 

«La jouissance des droits et libertés reconnus dans la (...) Convention doit être 

assurée, sans distinction aucune, fondée notamment sur le sexe, la race, la couleur, la 

langue, la religion, les opinions politiques ou toutes autres opinions, l'origine nationale 

ou sociale, l 'appartenance à une minorité nationale, la fortune, la naissance ou toute 

autre situation.» 

34. Le G o u v e r n e m e n t aff irme q u e l 'ar t ic le 8 n ' e n t r e pas en j e u en 

l 'espèce car ce t t e disposi t ion ne g a r a n t i t pas le droi t de conserver un 

emploi ou de choisir une profession. En tou t é t a t de cause , l ' appl ica t ion 

de la loi sur le K G B aux r e q u é r a n t s servira i t un bu t l ég i t ime - p r o l é g e r 

la sécur i t é n a t i o n a l e - et se ra i t nécessa i re d a n s u n e société d é m o c r a t i q u e . 

Selon le G o u v e r n e m e n t , la loi en ques t i on n 'es t q u ' u n e m e s u r e jus t i f iée de 

filtrage en m a t i è r e de sécur i té v isant à e m p ê c h e r les anc iens ag en t s d 'un 

service secre t é t r a n g e r de t rava i l le r non s e u l e m e n t d a n s les i n s t i t u t ions de 

l 'E ta t ma i s aussi d a n s d ' a u t r e s d o m a i n e s d 'act ivi té i m p o r t a n t s p o u r la 

sécur i t é na t i ona l e . La loi e l l e -même n ' i m p o s e r a i t pas une responsab i l i t é 

collective à tous les anc iens a g e n t s du K G B sans except ion ma i s renfer 

m e r a i t des l imi ta t ions individual isées t ouchan t les perspec t ives d ' emplo i 

pa r le biais de l ' adopt ion de la l is te des pos tes au sein de l 'ancien K G B 

a p p e l a n t l ' appl ica t ion des r e s t r i c t ions p révues à l 'ar t icle 2 de la loi 

( p a r a g r a p h e 27 c i -dessus) . Le fait q u e les r e q u é r a n t s ne soient au to r i sés 

à bénéf ic ier d ' a u c u n e des excep t ions p révues à l 'ar t icle 3 de la loi sur le 

K G B m o n t r e r a i t qu ' i l existe de bonnes ra i sons de d o u t e r de leur loyauté 

envers l 'Eta t l i tuan ien . E t a n t d o n n é q u e tous les anc iens a g e n t s du K G B 

n 'ont pas é té touchés pa r la loi su r le K G B , l 'ar t icle 14 de la Conven t i on ne 
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sera i t pas appl icable . Dès lors, il n'y au ra i t pas violat ion de l 'ar t icle 8 de la 

Conven t ion , pris i so lement ou combiné avec l 'ar t ic le 14. 

35. Les r e q u é r a n t s c o n t e s t e n t les a r g u m e n t s du G o u v e r n e m e n t . Ils se 

p la ignen t n o t a m m e n t de ne pouvoir c h e r c h e r un emplo i d a n s d iverses 

b r a n c h e s du sec teu r privé j u s q u ' e n 2009 en raison de leur qua l i t é 

d ' anc iens a g e n t s du K G B . Ils s o u t i e n n e n t q u e la loi sur le K G B ne leur 

p e r m e t ni de p r é s e n t e r l eur cas pe r sonne l afin de faire éva luer et é tab l i r 

leur loyauté envers l 'Eta t ni d 'év i te r l ' appl icat ion à leur é g a r d des 

r e s t r i c t ions à l ' emploi énoncées à l 'ar t ic le 2. En par t i cu l i e r , le p r e m i e r 

r e q u é r a n t soul igne qu ' i l a q u i t t é le K G B en 1986 et le second qu ' i l en est 

pa r t i en 1990, soit t r e ize ans et neuf ans r e s p e c t i v e m e n t avant l ' en t r ée 

en v igueur de la loi. En o u t r e , le p r e m i e r r e q u é r a n t fait valoir qu ' i l a par 

la su i te pa r t i c ipé à d iverses act ivi tés en faveur de l ' i ndépendance de la 

L i t uan i e . D e son côte , le second r e q u é r a n t soul igne qu ' i l a é té déco ré en 

t an t q u e p r o c u r e u r p o u r son t ravai l d ' e n q u ê t e sur d iverses infract ions, 

dont des c r imes con t re l 'Eta t . C e p e n d a n t , les t r i b u n a u x i n t e r n e s n 'on t 

pr is en c o m p t e a u c u n de ces faits mais ont imposé des res t r i c t ions aux 

in t é res sés q u a n t à leur emploi futur au seul mot i f qu ' i l s ava ien t t ravai l lé 

a u p a r a v a n t pour le K G B . Enfin, les r e q u é r a n t s s o u t i e n n e n t q u ' e n raison 

de la publ ic i té négat ive p rovoquée pa r l ' adopt ion de la loi sur le K G B et de 

son appl ica t ion à l eur éga rd , leur passé est pour eux source d ' e m b a r r a s 

quo t id i ens . 

A. P o r t é e d e s g r i e f s d e s r e q u é r a n t s 

36. La C o u r relève que les r e q u é r a n t s t i r en t gr ief de l 'ar t icle 8, pris 

i so lément ou combiné avec l 'ar t icle 14, non en ce qu i conce rne leur révo

ca t ion de leur pos te respec t i f d ' i n spec t eu r des impô t s et de p r o c u r e u r , ou 

l ' impossibi l i té où ils sont de t rouver un emplo i d a n s la fonction publ ique . 

Sur le t e r r a i n de ces a r t i c les , ils ne se p l a ignen t q u e de l ' in te rd ic t ion qui 

leur est faite j u s q u ' e n 2009 de pos tu l e r à des emplo i s d a n s diverses 

b r a n c h e s du s e c t e u r privé. En effet, l 'ar t icle 2 de la loi sur le K G B , e n t r é e 

en v igueu r en 1999, in te rd i t de t ravai l le r d a n s les d iverses b ranches 

d 'ac t iv i té du sec t eu r pr ivé s u i v a n t e s : «(...) c o m m e avocats et no ta i res , 

employés de b a n q u e s et d ' a u t r e s in s t i t u t ions de c réd i t , à des projets 

é c o n o m i q u e s s t r a t é g i q u e s , d a n s des socié tés d e sécu r i t é ( s t r u c t u r e s ) , 

d a n s d ' a u t r e s sociétés ( s t ruc tu re s ) fourn issan t des services de dé tec t ive , 

d a n s les sys t èmes de c o m m u n i c a t i o n s ou d a n s le sys t ème éduca t i f c o m m e 

professeurs , é d u c a t e u r s ou chefs d ' é t a b l i s s e m e n t [ ; ] (...) [dans un) poste-

r e q u é r a n t le port d ' a r m e s » . 

37. Les r e q u é r a n t s d é n o n c e n t les res t r i c t ions à l ' emploi qu i leur sont 

imposées au mot i f qu ' i l s on t a u p a r a v a n t t ravai l lé p o u r le K G B ; ils se 

p la ignen t e s sen t i e l l emen t d ' une d i sc r imina t ion à cet éga rd . La Cour 



416 ARRÊT SIDABRAS ET DZIAUTAS c. LITUANIE 

e x a m i n e r a donc tout d ' abord les griefs t i rés de l 'ar t icle 14 de la 

C o n v e n t i o n co mbiné avec l 'ar t icle 8 puis ensu i t e ceux t i rés d e l 'a r t ic le 8 

pris i so lémen t . 

B. A p p l i c a b i l i t é d e l 'art ic le 14 

38. La C o u r rappe l le q u e l 'ar t icle 14 de la Conven t ion p ro tège les 

pe r sonnes placées dans des s i tua t ions ana logues con t re tou te différence 

de t r a i t e m e n t non justifiée d a n s la jou i ssance des droi t s et l iber tés q u e 

l e u r garan t i t la Convent ion . Ce t t e d i s p o s i t i o n n'a pas d 'exis tence indé

p e n d a n t e puisqu 'e l le vaut u n i q u e m e n t pour la jou i s sance d e s dro i t s et 

l iber tés q u e les a u t r e s clauses no rma t ives de la Conven t ion et des Proto

coles consacren t . Toutefois , elle peu t e n t r e r e n j e u m ê m e sans un m a n q u e 

men t aux exigences de ces c lauses et , d a n s ce t t e m e s u r e , possède une 

por tée a u t o n o m e . Pour qu 'e l le t rouve à s ' appl iquer , il suffit que les faits 

du litige t o m b e n t sous l ' empire de l 'une au moins desd i tes c lauses (voir, 

mutatis mu tandis, Inze c. Autriche, a r r ê t du 28 oc tobre 1987, série A n" 126, 

p. 17, S 36). 

39. En c o n s é q u e n c e , la C o u r é t ab l i r a tout d ' abo rd s'il y a u n e diffé

r ence de t r a i t e m e n t à l ' égard des r e q u é r a n t s et , d a n s l 'af f i rmat ive, elle 

r e c h e r c h e r a e n s u i t e , pour s t a t u e r su r l ' appl icabi l i té de l 'ar t ic le 14, si les 

faits de la cause t o m b e n t d a n s le c h a m p d ' app l ica t ion de l 'ar t icle 8. 

/. Sur le point de savoir s'ily a différence de traitement 

40. La C o u r observe que , selon le G o u v e r n e m e n t , le fait q u e les 

r e q u é r a n t s a ien t a p p a r t e n u au K G B ne saura i t d o n n e r lieu à une pla inte 

sous l 'angle de l 'ar t icle 14 é t a n t d o n n é q u e tous les anc iens agen t s du K G B 

n 'on t pas é té touchés p a r les res t r i c t ions prévues p a r la loi sur le K G B . Pour 

le G o u v e r n e m e n t , l ' adopt ion de ce t t e loi et l 'appl icat ion aux r e q u é r a n t s des 

res t r ic t ions à l ' e m b a u c h e qu 'e l le r e n f e r m e é t a i en t mot ivées pa r le m a n q u e 

de loyauté envers l 'Etat des anc iens a g e n t s du K G B . La C o u r relève q u e la 

loi ne r e s t r e in t pas les perspec t ives d ' emplo i de tous les anc iens colla

b o r a t e u r s d u service secre t sovié t ique. P r e m i è r e m e n t , seules les pe r sonnes 

ayant occupé les fonctions m e n t i o n n é e s d a n s la liste du 26 j anv ie r 1999 

sont cons idérées c o m m e ayant la qua l i t é d ' « a n c i e n s agen t s du K G B » 

( p a r a g r a p h e 27 ci-dessus) . D e u x i è m e m e n t , m ê m e les pe r sonnes r é p u t é e s 

avoir c e t t e qua l i t é peuven t bénéficier de la règle d ' amn i s t i e p révue à 

l 'ar t icle 3 de la loi sur le K G B si elles n 'on t p rocédé q u ' à des e n q u ê t e s 

péna les , et non pol i t iques , p e n d a n t qu'elles t rava i l la ient pour le KGB 

( p a r a g r a p h e 24) . T r o i s i è m e m e n t , il é ta i t possible de saisir une commiss ion 

prés ident ie l le spéciale d a n s les t rois mois suivant l ' en t rée en v igueur de la 

loi, le 1" janvier 1999, p o u r lui d e m a n d e r d e lever d a n s l 'exercice d e son 

pouvoir d ' app réc i a t ion les res t r ic t ions app l iquées ( p a r a g r a p h e 24). Enfin, 
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il ressor t é g a l e m e n t de la p rocédure i n t e r n e a t t a q u é e en l 'espèce q u e les 

ju r id i c t ions na t iona les on t pr is en c o m p t e le po in t d e savoir si les r equé 

r an t s avaient é té des i n f o r m a t e u r s des au to r i t é s l i t uan iennes i m m é 

d i a t e m e n t ap rè s la déc l a ra t ion d ' i n d é p e n d a n c e en 1990 afin de décider le 

cas é chéan t de lever les res t r ic t ions à l 'emploi app l iquées à leur égard 

( p a r a g r a p h e 22 ci-dessus) . 

4 1 . Toutefo is , il d e m e u r e q u e les r e q u é r a n t s sont t r a i t é s d i f f é r emmen t 

des a u t r e s r e s so r t i s san t s l i t uan iens qui n 'ont pas t ravai l lé pour le K G B et 

qu i ne se voient donc pas impose r de res t r i c t ions q u a n t au choix de leur 

act ivi té profess ionnel le . De plus, pu i sque selon le G o u v e r n e m e n t la loi sur 

le K G B avait pour bu t de r égu le r les pe r spec t ives d ' emplo i des g e n s en 

fonction de leur loyauté ou de leur absence de loyauté envers l 'Eta t , il y a 

é g a l e m e n t u n e différence de t r a i t e m e n t e n t r e les r e q u é r a n t s et d ' a u t r e s 

p e r s o n n e s de ce point de vue . Pour la C o u r , telle est la co mp a ra i s o n à 

laquel le il y a lieu de p rocéde r en l 'espèce aux fins de l 'ar t icle 14. 

2. Sur le point de savoir si les faits dénoncés relèvent de l'article 8 

42. Il r e s te à e x a m i n e r si l ' impossibi l i té où les r e q u é r a n t s se t rouven t 

de se p o r t e r c a n d i d a t s à divers emplois d a n s le s e c t e u r pr ivé e n consé

q u e n c e de l 'ar t icle 2 de la loi sur le K G B por te a t t e i n t e à l eur droi t au 

respec t de la «vie pr ivée » p ro t égé pa r l 'ar t icle 8 de la Conven t i on . 

43 . La C o u r a dit à m a i n t e s occasions q u e la «vie p r i vée» est une 

not ion large qui ne se p r ê t e pas à u n e déf ini t ion exhaus t ive (voir, r écem

m e n t , Peck c. Royaume-Uni, n" 44647/98 , § 57, C E D H 2003-1). C e p e n d a n t , 

elle a é g a l e m e n t observé q u e l 'ar t icle 8 p ro t ège l ' in tégr i té mora l e et 

phys ique de la p e r s o n n e (X et Y c. Pays-Bas, a r r ê t du 26 m a r s 1985, sér ie A 

n" 9 1 , pp . 11-13, §§ 22-27), y compr i s le droi t de vivre en pr ivé, loin de tou te 

a t t e n t i o n non voulue . Le droi t au respec t de la vie pr ivée a s s u r e é g a l e m e n t 

à l ' individu un d o m a i n e d a n s lequel il peut poursu iv re l i b r e m e n t le 

d é v e l o p p e m e n t et l ' accompl i s sement de sa pe r sonna l i t é (Briiggemann et 

Scheuten c. Allemagne, n" 6959/75 , r appor t de la C o m m i s s i o n du 12 ju i l le t 

1977, Décis ions et r a p p o r t s 10, p. 137, § 55) . 

44. D a n s l 'affaire Niemietz c. Allemagne ( a r r ê t d u 16 d é c e m b r e 1992, 

sér ie A n° 251-B, pp. 33-34, § 29), la C o u r a déc la ré au sujet de la not ion 

de «vie pr ivée » : 

«Il serait (...) trop restrictif de (...) limiter [cette notion] à un «cercle intime» où 

chacun peut mener sa vie personnelle à sa guise et d'en écarter entièrement le monde 

extérieur à ce cercle. Le respect de la vie privée doit aussi englober, dans une certaine 

mesure, le droit pour l'individu de nouer et développer des relations avec ses semblables. 

Il paraît, en outre, n'y avoir aucune raison de principe de considérer cette manière de 

comprendre la notion de «vie privée» comme excluant les activités professionnelles oti 

commerciales: après tout, c'est dans leur travail cpie la majorité des gens ont beaucoup, 

voire le maximum d'occasions de resserrer leurs liens avec le monde extérieur. Un fait 
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(...) le confirme : dans les occupations de quelqu'un, on ne peut pas toujours démêler ce 

qui relève du domaine professionnel de ce qui en sort. Spécialement, les tâches d'un 

membre d 'une profession libérale peuvent constituer un élément de sa vie à un si haut 

degré que l'on ne saurait dire en quelle qualité il agit à un moment donné.» 

45 . D a n s la r écen t e affaire Smirnova c. Russie (n™ 46133/99 et 48183/99, 

§§ 96-97, C E D H 2003-IX), la C o u r a e x a m i n é l'effet sur la «vie p r i vée» de 

l 'une des reeprérantes de la saisie pa r les a u t o r i t é s d 'un d o c u m e n t officiel 

lui a p p a r t e n a n t (son passepor t i n t é r i e u r ) , alors m ê m e q u e l ' in té ressée ne 

se p la ignai t d ' a u c u n e ingé rence précise r é su l t an t de ce t t e saisie . La C o u r 

a j u g é que l ' absence de passepor t é ta i t en soi à l 'origine d ' u n e série de 

p r o b l è m e s au quo t id i en car la r e q u é r a n t e avai t besoin de son passepor t 

pour accompl i r des t âches auss i c o u r a n t e s que le c h a n g e de devises ou 

l 'achat de billets de t r a in . Elle a aussi relevé en pa r t i cu l i e r q u e le passe

port é ta i t nécessa i re à la r e q u é r a n t e pour des besoins plus c ruc iaux , 

c o m m e t rouver un emploi ou recevoir des soins méd icaux . La C o u r a 

donc conclu d a n s l 'affaire Smirnova q u e la pr iva t ion de passepor t avait 

cons t i tué une ingérence con t i nue d a n s la «vie p r ivée» de la r e q u é r a n t e 

c o n c e r n é e . 

46. La C o u r a é g a l e m e n t dit q u e le refus d ' e m b a u c h é d a n s la fonction 

publ ique ne peu t en tan t que tel c o n s t i t u e r le fondemen t d 'un gr ief t i ré de 

la C o n v e n t i o n ( a r r ê t s Glasenapp c. Allemagne et Kosiek c. Allemagne du 28 août 

1986, r e spec t i vemen t sér ie A n" 104, p. 26, § 19, et série A n" 105, p. 20, 

§ 35). Elle a réaff i rmé ce pr inc ipe dans l 'arrêt Vogt c. Allemagne du 

26 s e p t e m b r e 1995 (série A n" 323, pp. 22-23, §§ 43-44) . Pa r a i l leurs , d a n s 

l 'affaire Thlimmenos c. Grèce ( [ G C ] , n" 34369/97, § 4 1 , C E D H 2000-IV), où 

le r e q u é r a n t n 'avai t pas é té n o m m é e x p e r t - c o m p t a b l e en ra ison d ' une 

c o n d a m n a t i o n a n t é r i e u r e , la C o u r a dit que la C o n v e n t i o n ne g a r a n 

t issai t pas le droi t de choisir une profession pa r t i cu l i è r e . 

47. N é a n m o i n s , c o m p t e t enu n o t a m m e n t des not ions qu i p réva len t 

a c t u e l l e m e n t d a n s les E ta l s d é m o c r a t i q u e s , la C o u r e s t ime q u ' u n e in ter

dict ion g é n é r a l e d 'occuper un emplo i d a n s le s e c t e u r privé po r t e bien 

a t t e i n t e à la «vie p r ivée» . Elle a t t a c h e un poids pa r t i cu l i e r à cet éga rd au 

t e x t e de l 'ar t icle 1 § 2 de la C h a r t e sociale e u r o p é e n n e et à l'interprétation 
q u ' e n d o n n e le C o m i t é e u r o p é e n des dro i t s sociaux ( p a r a g r a p h e 31 ci-

des sus ) , ainsi q u ' a u x t ex t e s a d o p t é s pa r l'OIT ( p a r a g r a p h e 32 ci -dessus) . 

Elle rappe l le de plus que nul le cloison é t a n c h e ne s épa re la sphè re des 

d ro i t s é c o n o m i q u e s et sociaux du d o m a i n e de la Conven t i on (Airey 

c. Irlande, a r r ê t du 9 oc tobre 1979, sér ie A n" 32, pp. 14-16, § 26) . 

48. P o u r en ven i r aux faits de la cause , la C o u r note q u ' à la su i te de 

l'application à eux de l 'ar t icle 2 de la loi sur le K G B , les r e q u é r a n t s se sont 

vu i n t e rd i r e d 'occuper un emploi d a n s d iverses b r a n c h e s du sec t eu r privé, 

et ce de 1999 à 2009, en ra ison de leur qua l i t é d ' « a n c i e n s a g e n t s du K G B » 

( p a r a g r a p h e 27 ci -dessus) . C e r t e s , c e t t e in te rd ic t ion ne les e m p ê c h e pas 

d ' e x e r c e r ce r t a in s types d 'ac t iv i tés profess ionnel les mais elle affecte au 
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plus hau t point leur capac i té à noue r des l iens avec le m o n d e ex t é r i eu r et 

leur cause de graves difficultés q u a n t à la possibi l i té de g a g n e r leur vie, ce 

qu i a des répercuss ions év identes sur leur vie pr ivée . 

49. La C o u r p r e n d auss i no te de l ' a r g u m e n t des r e q u é r a n t s selon 

lequel , à cause de la publ ic i té p rovoquée p a r l ' adopt ion de la «loi su r 

le K G B » et de l 'appl icat ion de celle-ci à leur égard , leurs act ivi tés 

a n t é r i e u r e s sont pour eux source d ' e m b a r r a s quo t id i ens . Elle a d m e t que 

les r e q u é r a n t s c o n t i n u e n t d ' ê t r e accablés pa r leur q u a l i t é d'« anc iens 

a g e n t s du K G B » - ce fait pouvan t en l u i -même pas se r pour un obstacle 

à l ' é t ab l i s semen t de con tac t s avec le m o n d e ex t é r i eu r , qu ' i l s soient d e 

n a t u r e profess ionnel le ou non - et q u e ce t t e s i tua t ion n ' a c e r t a i n e m e n t 

pas q u e des effets sur l eur r é p u t a t i o n mais en a aussi su r l eur «vie 

p r ivée» . La C o u r reconna î t qu ' on ne s au ra i t invoquer l 'ar t icle 8 pour se 

p la indre d ' u n e a t t e i n t e à sa r é p u t a t i o n qu i r é su l t e r a i t de m a n i è r e 

prévisible de ses p r o p r e s ac t ions , tel le u n e infract ion péna le . D ' u n a u t r e 

cô té , il est r a i sonnab le de suppose r q u e , p e n d a n t le déla i cons idé rab le qui 

s'est écoulé e n t r e la chu t e de l ' cx-Union sovié t ique (avec les c h a n g e m e n t s 

pol i t iques qu i s 'en sont suivis en L i tuan ie ) et l ' en t r ée en v igueur de la 

légis lat ion en cause en 1999, les r e q u é r a n t s ne pouva ien t env isager les 

conséquences q u e leurs a n n é e s au service du K G B e n t r a î n e r a i e n t pour 

eux. Q u o i qu ' i l en soit, p o u r les in t é res sés , l 'enjeu va en l 'espèce au-de là 

de la défense de leur r é p u t a t i o n . Aux yeux de la socié té , ils sont m a r q u é s 

p a r leur associa t ion passée avec un r é g i m e d 'oppress ion . P a r t a n t , et eu 

éga rd à l ' a m p l e u r des res t r ic t ions en m a t i è r e d ' emplo i que les r e q u é 

r a n t s ont à subi r , la C o u r e s t ime que les effets r i squan t de nu i re à la 

capac i t é des r e q u é r a n t s à m e n e r une vie pe rsonne l l e n o r m a l e doivent 

ê t r e r e g a r d é s c o m m e un fac teur p e r t i n e n t lorsqu ' i l s 'agit de d é t e r m i n e r 

si les faits dénoncés t o m b e n t d a n s le c h a m p d ' app l ica t ion de l 'ar t icle 8 de 

la Conven t i on . 

50. Dans ces condi t ions , la C o u r cons idère q u e l ' in terd ic t ion l i t igieuse 

affecte s e n s i b l e m e n t la possibil i té pour les r e q u é r a n t s d ' e x e r c e r diverses 

act ivi tés profess ionnel les et e n t r a î n e des conséquences su r la jou i ssance 

pa r eux du droi t au respec t de la «vie p r ivée» au sens de l 'art icle 8. 11 

s 'ensui t q u e , d a n s les c i r cons tances de la cause , l 'ar t icle 14 de la Conven

tion est appl icable combiné avec l 'ar t icle 8. 

C. O b s e r v a t i o n d e l 'art ic le 14 

5 1 . D ' a p r è s la j u r i s p r u d e n c e de la C o u r , u n e différence de t r a i t e m e n t 

est d i s c r im ina to i r e si elle « m a n q u e de jus t i f i ca t ion objective et raison

n a b l e » , c 'es t -à-dire si elle ne poursu i t pas un « b u t l é g i t i m e » ou s'il n'y a 

pas de « r a p p o r t r a i sonnab le de p r o p o r t i o n n a l i t é e n t r e les moyens 

employés et le bu t visé » ( a r r ê t Inze p réc i t é , p . 18, § 41) . 
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52. La C o u r e s t ime q u e , p a r p r inc ipe , les E t a t s ont un in t é rê t l ég i t ime 

à r égu le r les condi t ions d ' emplo i d a n s le service public ainsi que d a n s le 

s e c t e u r pr ivé. A ce propos , elle réaff i rme q u e la Conven t i on ne g a r a n t i t 

pas e n t a n t q u e te l le d ro i t d 'accès à u n e profession pa r t i cu l i è r e (voir, 

mutatis mulandis, les a r r ê t s p réc i t és Vogt, pp . 22-23, § 43 , et Thlimmenos, 

§ 41) . D a n s les décis ions r écen t e s Volkmer c. Allemagne (n" 39799/98, 

22 n o v e m b r e 2001) et Petersen c. Allemagne (n" 39793/98, CEDEt 2001-XII) , 

elle a auss i di t , d a n s le con t ex t e de l 'ar t icle 10 d e la C o n v e n t i o n , q u ' u n 

Eta t d é m o c r a t i q u e a un in t é rê t lég i t ime à ex iger des fonc t ionna i res 

qu ' i l s fassent p reuve de loyauté envers les pr inc ipes cons t i t u t i onne l s sur 

lesquels repose la socié té . 

53 . La C o u r p r e n d no te de la décision de la C o u r cons t i tu t ionne l l e 

l i t uan i enne du 4 m a r s 1999, selon laquel le la loi l imi tan t les perspec t ives 

d ' emplo i des anc iens a g e n t s du K G B avait pour but de p r o t é g e r la sécur i t é 

na t iona le et d ' a s s u r e r le bon f o n c t i o n n e m e n t des sys t èmes éduca t i f et 

f inancier ( p a r a g r a p h e 28 c i -dessus) . Pour just if ier ce t t e m e s u r e d ' in t e r 

dict ion d e v a n t elle, le g o u v e r n e m e n t d é f e n d e u r a avancé q u e les res t r ic 

t ions à l 'emploi p révues d a n s la loi sur le K G B avaient é té app l iquées aux 

r e q u é r a n t s non pas en ra ison de leur a p p a r t e n a n c e passée au K G B en t a n t 

q u e te l le ma i s à cause d e leur absence d e loyauté envers l 'E ta t , don t 

t émo igna i t le fait qu ' i l s ava ien t é té au service du K G B . 

54. La C o u r doi t t en i r c o m p t e à cet éga rd de la s i tua t ion q u ' a connue 

la L i tuan i e sous la férule sovié t ique , et qui a pr is fin avec la déc l a r a t i on 

d ' i n d é p e n d a n c e en 1990. Les r e q u é r a n t s n 'on t pas con te s t é q u e les act i 

vi tés du K G B é t a i e n t c o n t r a i r e s a u x pr inc ipes g a r a n t i s p a r la Cons t i 

tu t ion l i t u a n i e n n e et d ' a i l l eurs p a r la Conven t i on . La L i tuan i e souha i t a i t 

évi ter de r é i t é r e r son expé r i ence passée en fondant son E t a t n o t a m m e n t 

sur la convict ion que ce devai t ê t r e une d é m o c r a t i e capab le de se dé fendre 

p a r e l l e - m ê m e . Il faut auss i no t e r dans ce c o n t e x t e q u e des sys tèmes 

s imi la i res à celui i n s t a u r é pa r la loi sur le K G B et l imi t an t les pe r spec

tives d ' emplo i des anc iens a g e n t s des services de sécur i t é ou des 

p e r s o n n e s ayan t a c t i vemen t col laboré avec le r é g i m e a n t é r i e u r ont é té 

mis en place d a n s un ce r t a in n o m b r e d ' E t a t s c o n t r a c t a n t s qui ont réuss i 

à se l ibérer du j o u g to ta l i t a i r e ( p a r a g r a p h e s 30-32 c i -dessus) . 

55. Vu les cons idé ra t ions qu i p r écèden t , la C o u r a d m e t q u e les 

[ imi ta t ions a p p o r t é e s aux perspec t ives d ' emplo i des r e q u é r a n t s en ve r tu 

de la loi sur le K G B , et donc la dif férence de t r a i t e m e n t qui leur a é té 

a p p l i q u é e , v isa ient des bu t s l é g i t i m e s : la p ro tec t ion de la sécur i t é na t io

na le , de la s û r e t é pub l ique , du b i en -ê t r e é c o n o m i q u e du pays et des dro i t s 

et l iber tés d ' a u t r u i (voir, mutatis mulandis, Rekvényi c. Hongrie [ G C ] , 

n" 25390/94 , § 4 1 , C E D H 1999-III). 

56. R e s t e à d é t e r m i n e r si la d is t inc t ion l i t igieuse a revê tu un c a r a c t è r e 

p r o p o r t i o n n é . Le pr incipal a r g u m e n t avancé p a r les r e q u é r a n t s devan t la 

C o u r est q u e ni la loi ni la p r o c é d u r e i n t e r n e les c o n c e r n a n t n 'on t p e r m i s 
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d ' é t ab l i r s'ils ava ien t é té ou non loyaux envers l 'Eta t l i tuan ien . Les 

in té ressés s o u t i e n n e n t q u e les res t r i c t ions en cause leur ont é té infligées 

d a n s l ' abs t ra i t et qu ' i l s ont é t é s anc t ionnés p o u r le seul mot i f qu ' i l s é t a i en t 

d ' anc iens a g e n t s du K G B , sans q u e les c a r a c t é r i s t i q u e s p r o p r e s à l eur cas 

a ien t t an t soit peu é té pr ises en c o m p t e . N é a n m o i n s , p o u r les ra isons qui 

su ivent , la C o u r ne j u g e pas nécessa i re de t r a n c h e r la ques t i on de savoir si 

les r e q u é r a n t s ont eu la possibi l i té de d o n n e r des p reuves de leur loyauté 

envers l 'Eta t ou si leur absence de loyauté a bien é té d é m o n t r é e . 

57. M ê m e à suppose r q u e l eu r absence de loyauté ait é t é incon tes t ab le , 

il faut no t e r que les perspec t ives d ' e m b a u c h é des r e q u é r a n t s on t é té l imi

tées non s e u l e m e n t d a n s la fonction pub l ique mais auss i d a n s d iverses 

b r a n c h e s du s e c t e u r pr ivé. La C o u r réaff i rme q u e l ' exigence de loyauté 

envers l 'Eta t est u n e condi t ion i n h é r e n t e à l 'emploi au service des 

au to r i t é s pub l iques , c h a r g é e s de la s auvega rde de l ' in té rê t g é n é r a l . En 

r evanche , parei l le ex igence ne s ' a t t a che pas i név i t ab l emen t à l 'emploi 

d a n s le s ec t eu r pr ivé. M ê m e si l eurs act iv i tés é c o n o m i q u e s ont sans nul 

d o u t e un effet sur le fonc t ionnemen t de l 'E ta l et y c o n t r i b u e n t , les 

a c t e u r s du sec t eu r privé ne d é t i e n n e n t a u c u n e parce l le de la souve

r a i n e t é de l 'E ta t . De plus , les socié tés pr ivées peuven t l é g i t i m e m e n t se 

l ivrer à des act ivi tés , n o t a m m e n t financières et é c o n o m i q u e s , qu i e n t r e n t 

en concu r r ence avec les objectifs fixés pour les services publics ou les 

e n t r e p r i s e s é t a t i s ées . 

58. De l'avis de la C o u r , les res t r i c t ions imposées par l 'Etat aux 

pe rspec t ives d ' emplo i d ' u n e p e r s o n n e d a n s u n e société du s e c t e u r privé 

p o u r m a n q u e de loyauté enve r s l 'E ta t ne peuven t se justif ier, sous l 'angle 

de la C o n v e n t i o n , de la m ê m e m a n i è r e q u e les res t r i c t ions à l 'accès à la 

fonction pub l ique , que l le q u e soit l ' impor t ance de la société pr ivée pour 

les i n t é r ê t s de l 'Eta t en m a t i è r e é conomique , po l i t ique ou de sécur i t é . 

59. De surcro î t , pour déc ide r si les m e s u r e s d é n o n c é e s é ta ien t 

p r o p o r t i o n n é e s , la C o u r ne sau ra i t nég l iger l ' ambigu ï t é avec laquel le la 

loi sur le K G B t r a i t e , d ' u n e p a r t , de la ques t ion du m a n q u e de loyauté 

des anc iens agen t s du K G B , tels les r e q u é r a n t s - q u e ce m a n q u e de 

loyauté soit supposé à cause de leur a p p a r t e n a n c e passée au K G B ou 

d û m e n t p rouvé à p a r t i r des faits - et , d ' a u t r e pa r t , de la nécessi té 

d ' a p p l i q u e r les res t r i c t ions à l ' emploi d a n s ce r t a ines b r a n c h e s du sec teur 

pr ivé. En par t i cu l i e r , l 'ar t icle 2 de la loi d res se u n e liste t r è s concise des 

act ivi tés du privé don t les r e q u é r a n t s , en t a n t q u e p e r s o n n e s r épu t ée s 

m a n q u e r de loyauté , doivent ê t r e exclus ( p a r a g r a p h e s 24 et 40 ci-dessus) . 

Toutefo is , à l ' except ion de la m e n t i o n des « a v o c a t s » et « n o t a i r e s » , la loi 

ne définit a u c u n e m e n t les t â ches , fonctions ou emplois pa r t i cu l i e r s qu' i l 

est i n t e rd i t aux r e q u é r a n t s d ' exe rce r . Il est dès lors impossible de 

d é t e r m i n e r s'il exis te un lien r a i sonnab le e n t r e les pos tes conce rnés et 

les bu t s lég i t imes visés pa r l ' in te rd ic t ion d 'occuper ces pos tes . Selon la 

C o u r , une telle législat ion est d é p o u r v u e des s a u v e g a r d e s nécessa i res 
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pour évi ter t ou t e d i s c r imina t i on et p o u r g a r a n t i r un con t rô le j u r id i c 

t ionnel a d é q u a t et a p p r o p r i é de la décis ion d ' infl iger s e m b l a b l e s res t r i c 

t ions (voir n o t a m m e n t les conclus ions re la t ives à l 'accès à la fonction 

pub l ique , dégagées au sujet d ' u n e légis lat ion s imi la i re en v igueu r en 

Le t ton i e pa r la commiss ion d ' e x p e r t s de l ' O I Ï pour l ' appl ica t ion des 

conven t ions et r e c o m m a n d a t i o n s , c i tées au p a r a g r a p h e 32 c i -dessus) . 

60. Enfin, la C o u r observe q u e la loi sur le K G B est e n t r é e en v igueu r 

en 1999, soit p rès d ' u n e décenn ie ap rès la p r o c l a m a t i o n d ' i n d é p e n d a n c e de 

la L i tuan ie , i n t e r v e n u e le 11 m a r s 1990. En d ' a u t r e s t e r m e s , les res t r ic 

t ions t ouchan t les act ivi tés profess ionnel les des r e q u é r a n t s leur ont é té 

infligées t re ize et neuf ans r e s p e c t i v e m e n t ap rè s qu ' i l s e u r e n t q u i t t é le 

K G B . L ' adop t ion ta rd ive de la loi, sans ê t r e décisive, peu t n é a n m o i n s 

ê t r e r e g a r d é e c o m m e un é l é m e n t p e r t i n e n t à p r e n d r e en c o m p t e dans 

l ' appréc ia t ion globale de la p r o p o r t i o n n a l i t é des m e s u r e s en cause . 

6 1 . Eu éga rd aux cons idé ra t ions qui p r écèd en t , la C o u r conclut q u e 

l ' in te rd ic t ion qui a é té faite aux r e q u é r a n t s de c h e r c h e r un emplo i dans 

d iverses b r a n c h e s du sec t eu r pr ivé , en appl ica t ion de l 'ar t icle 2 de la loi sur 

le K G B , r e p r é s e n t a i t u n e m e s u r e d i s p r o p o r t i o n n é e m ê m e si est pr ise en 

c o m p t e la l ég i t imi té des bu t s qu 'e l l e visait . 

62. Il y a donc eu violat ion de l 'ar t icle 14 de la C o n v e n t i o n combiné 

avec l 'ar t icle 8. 

D . G r i e f d e s r e q u é r a n t s t i ré d e l 'art ic le 8 pr i s i s o l é m e n t 

63. La C o u r e s t ime q u e , pu isqu 'e l le a conclu à la violat ion de 

l 'ar t icle 14 de la Conven t i on combiné avec l 'ar t icle 8, il n 'y a pas lieu 

qu 'e l l e r e che rche s'il y a auss i eu viola t ion de l 'ar t ic le 8 pr is i so l émen t . 

IL SUR LA V I O L A T I O N A L L É G U É E DE L 'ARTICLE 10 DE LA 

C O N V E N T I O N , PRIS I S O L É M E N T E T C O M B I N É AVEC 

L 'ARTICLE 14 

64. Les r e q u é r a n t s se p l a ignen t q u e leur révoca t ion de leurs emplois 

respect i fs d a n s des in s t i t u t ions de l 'Eta t ainsi q u e les a u t r e s res t r i c t ions 

à l ' e m b a u c h e qu i les f r appen t e m p o r t e n t violat ion de l 'ar t ic le 10 de la 

Conven t i on combiné avec l 'ar t ic le 14. 

L 'a r t i c le 10 d i spose : 

.< 1. Toute personne a droit à la liberté d'expression. Ce droit comprend la liberté 

d'opinion et la liberté de recevoir ou de communiquer des informations ou des idées 

sans qu'il puisse y avoir ingérence d'autorités publiques et sans considération de 

frontière. Le présent article n'empêche pas les Etats de soumettre les entreprises de 

radiodiffusion, de cinéma ou de télévision à un régime d'autorisations. 
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2. L'exercice de ces libertés comportant des devoirs et des responsabilités peut être 

soumis à certaines formalités, conditions, restrictions ou sanctions prévues par la loi, qui 

constituent des mesures nécessaires, dans une société démocratique, à la sécurité 

nationale, à l 'intégrité territoriale ou à la sûreté publique, à la défense de l'ordre et à 

ht prévention du crime, à la protection de la santé ou de la morale, à la protection de la 

réputation ou des droits d'aulrui, pour empêcher la divulgation d'informations 

confidentielles ou pour garantit l'an toril é et l 'impartialité du pouvoir judiciaire.» 

65. Le G o u v e r n e m e n t sou t i en t que l 'ar t ic le 10 n ' e n t r e pas e n j e u en 

l 'espèce. En tou t é t a t de cause , l ' appl ica t ion de la loi sur le K G B aux 

r e q u é r a n t s viserai t un but l ég i t ime , c 'es t -à-dire la p ro tec t ion de la sécu

r i té na t iona l e , et se ra i t nécessa i re d a n s u n e société d é m o c r a t i q u e eu 

é g a r d au m a n q u e de loyauté des in t é res sés envers l 'E ta t . Ces d e r n i e r s 

n ' a u r a i e n t pas é té pun i s p o u r leurs opin ions , qu ' i l s 'agisse de celles qui 

sont les leurs p o u r le m o m e n t ou de celles qu ' i l s ont pu avoir p a r le passé . 

La loi sur le K G B n ' impose ra i t pas u n e re sponsab i l i t é collective à tous les 

anc iens a g e n t s du K G B sans excep t ion . Le fait q u e les r e q u é r a n t s n ' a i en t 

pas é té au to r i s é s à bénéficier de l 'une q u e l c o n q u e des excep t ions p révues 

à l 'ar t icle 3 de la loi sur le K G B m o n t r e r a i t qu ' i l exis ta i t de bonnes ra isons 

de les s o u p ç o n n e r de m a n q u e r de loyauté envers l 'E ta t l i t uan ien . Dès lors, 

il n'y au ra i t pas eu violat ion de l 'ar t ic le 10 de la Conven t ion , pris i so lément 

ou combiné avec l 'ar t ic le 14. 

66. Les r e q u é r a n t s c o n t e s t e n t les a r g u m e n t s du G o u v e r n e m e n t . Ils 

déc l a r en t en pa r t i cu l i e r qu ' i l s on t p e r d u l eu r t ravai l et sont privés de 

t ou t e possibi l i té de t rouver un emploi convenab le en ra ison de leurs 

opinions passées en t a n t q u ' a g e n t s du K G B . L e u r loyauté envers l 'E ta t 

l i t uan ien n ' a u r a i t j a m a i s é té r e m i s e en ques t i on p e n d a n t la p r o c é d u r e 

i n t e r n e et ils n ' a u r a i e n t pas non plus eu la possibi l i té de p r é s e n t e r aux 

t r i b u n a u x n a t i o n a u x des a r g u m e n t s pour d é m o n t r e r l eur loyauté . La loi 

sur le K G B aura i t puni tous les anc iens a g e n t s du K G B de m a n i è r e 

a r b i t r a i r e et collective sans t en i r c o m p t e de l 'his toire pe r sonne l l e de 

chacun . Leur révoca t ion d a n s ces condi t ions é ta i t selon eux d ispropor

t ionnée à l ' in té rê t publ ic q u e pouvai t viser la loi su r le K G B . P e n d a n t 

tou te la pé r iode où ils ava ien t é té employés r e s p e c t i v e m e n t c o m m e 

inspec teu r des i m p ô t s et p r o c u r e u r , ils s ' é t a ien t m o n t r é s loyaux envers la 

not ion de l ' i ndépendance de la L i tuan ie et les pr inc ipes d é m o c r a t i q u e s 

consacrés pa r la C o n s t i t u t i o n . Les r e q u é r a n t s conc luen t q u e leur révo

ca t ion de leur pos te et l ' in te rd ic t ion qu i leur est faite p o u r le m o m e n t de 

c h e r c h e r un emplo i d a n s d i f fé ren tes b r a n c h e s du sec t eu r publ ic et du 

sec t eu r pr ivé e m p o r t e n t violat ion des ar t ic les 10 et 14 de la Conven t i on . 

67. La ques t i on de l 'appl icabi l i té de l 'a r t ic le 10 de la Conven t i on p rê te 

à con t roverse e n t r e les pa r t i e s . La C o u r rappe l le à cet éga rd q u e le refus 

d ' e m b a u c h é d a n s la fonct ion pub l i que ne sau ra i t fonder en soi une pla inte 

sur le t e r r a i n de la Conven t i on ( a r r ê t s Glasenapp et Kosiek p réc i t és , p . 26, 

§ 49, et p. 20, § 35 r e s p e c t i v e m e n t ; ce pr inc ipe a é g a l e m e n t é té réaff i rmé 
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d a n s l ' a r rê t Vogt p réc i té , pp . 22-23, §§ 43-44). D a n s l 'affaire Thlimmenos, où 

le r e q u é r a n t n 'ava i t pas é té n o m m é e x p e r t - c o m p t a b l e en ra ison d 'une 

c o n d a m n a t i o n a n t é r i e u r e , la C o u r a dit q u e la Conven t i on ne g a r a n 

tissait pas le droi t de choisir une profession pa r t i cu l i è r e ( a r r ê t p réc i t é , 

§41). 
68. C e r t e s , la C o u r a é g a l e m e n t dit q u e la révocat ion d ' un fonction

naire ou d ' un agen t de l 'Eta t pour des motifs pol i t iques peu t d o n n e r 

na issance à u n gr ief sous l 'angle de l 'ar t icle 10 de la Conven t ion (ar rê t Vogl 

préc i té et décisions Volkmer et Petersen p réc i t ées ) . Elle observe c e p e n d a n t 

q u e les res t r ic t ions en m a t i è r e d 'emploi subies pa r les r e q u é r a n t s d a n s ces 

affaires ava ien t t ra i t aux act ivi tés pa r t i cu l iè res qu ' i ls ava ien t m e n é e s en 

t a n t q u e m e m b r e s du pa r t i c o m m u n i s t e en RFA (Vogt) ou co l l abora teu r s 

du r ég ime en place en R D A (Volkmer et Petersen). 

69. En l 'espèce, en r evanche , les d e u x r e q u é r a n t s ont fait l 'objet de 

res t r i c t ions à l ' embauche non à l ' issue d ' une p r o c é d u r e o rd ina i r e en 

m a t i è r e de droi t du t ravai l , mais à cause de l ' appl ica t ion à leur é g a r d 

d ' u n e loi i n t e r n e spéciale p révoyant des m e s u r e s de f i l t rage, au motif 

qu ' i l s é t a i en t d ' anc iens a g e n t s du K G B . Q u a n t aux décisions i n t e r n e s 

r e n d u e s d a n s l eu r s affaires, il apparaît q u e les ju r id ic t ions na t iona le s se 

sont u n i q u e m e n t a t t a c h é e s à é tab l i r la n a t u r e du t ravai l q u e les r e q u é 

r an t s avaient effectué pour le K G B au lieu d ' acco rde r une a t t e n t i o n 

spécia le aux p a r t i c u l a r i t é s du cas de chacun d ' eux , par e x e m p l e aux 

opinions qu ' i l s ava ien t eues ou e x p r i m é e s p e n d a n t qu ' i l s é t a i en t au 

service du K G B ou pa r la su i t e . 

70. En o u t r e , d a n s les a r r ê t s p réc i t é s r e n d u s con t re l 'A l lemagne , la 

C o u r a conclu à l 'exis tence d ' u n e ingé rence d a n s le dro i t g a r a n t i pa r 

l 'ar t ic le 10 au motif q u e les in té ressés ava ien t é té révoqués de pos tes 

d ' e n s e i g n a n t s qu i , pa r n a t u r e , supposen t de c o m m u n i q u e r q u o t i d i e n n e 

m e n t des idées et in fo rmat ions . La C o u r n 'es t pas conva incue q u ' e n 

l 'espèce la révoca t ion des r e q u é r a n t s de leur pos te respec t i f d ' i n s p e c t e u r 

des impô t s et de p r o c u r e u r , ou l ' impossibi l i té où ils a l l èguen t avoir é t é mis 

de t rouve r un emplo i c o r r e s p o n d a n t à leurs d ip lômes soit d ' i n s t r u c t e u r 

spor t i f soit de ju r i s te , cons t i t ue u n e l imi t a t ion à leur capac i t é à e x p r i m e r 

leurs op in ions d a n s la m ê m e m e s u r e q u e d a n s les affaires p réc i t ées 

d i r igées con t r e l 'A l l emagne . 

71. P a r t a n t , la C o u r ne j u g e pas q u e l ' appl ica t ion de res t r i c t ions en 

m a t i è r e d ' emplo i à leur éga rd en ve r tu de la loi sur le K G B a po r t é 

a t t e i n t e au droi t des r e q u é r a n t s à la l iber té d ' express ion . Il s 'ensui t que 

l 'ar t ic le 10 de la Conven t ion n ' e n t r e pas en jeu en l 'espèce. 

72. P o u r a u t a n t que les griefs t i rés pa r les r e q u é r a n t s de l 'ar t icle 10 se 

r a p p o r t e n t à l 'ar t icle 14 de la Conven t ion , la C o u r rappe l le q u e ce t t e 

d ispos i t ion n 'a pas d ' ex i s t ence i n d é p e n d a n t e pu i squ 'e l l e vaut un ique 

m e n t pour la jou i s sance des d ro i t s et l iber tés g a r a n t i s p a r les a u t r e s 

c lauses n o r m a t i v e s de la C o n v e n t i o n et de ses Pro tocoles . C e p e n d a n t , 
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elle peu t e n t r e r e n j e u m ê m e sans un m a n q u e m e n t à leurs exigences et , 

d a n s ce t t e m e s u r e , possède u n e po r t ée a u t o n o m e . P o u r q u e l 'ar t icle 14 

t rouve à s ' app l iquer , il suffit q u e les faits du litige t o m b e n t sous l ' empi re 

de l 'une au moins desd i tes c lauses ( a r r ê t Thlimmenos p réc i t é , § 40) . La 

C o u r ayant conclu q u e l 'ar t icle 10 n ' e n t r a i t pas en j e u en l 'espèce, il 

s 'ensui t que l 'ar t icle 14 ne s au ra i t t r ouve r à s ' app l iquer combiné avec 

l 'ar t icle 10. 

73. Dès lors, il n'y a pas eu viola t ion de l 'ar t ic le 10 de la Conven t ion , 

pr is i so l émen t ou combiné avec l 'ar t ic le 14. 

III. SUR L 'APPLICATION DE L 'ARTICLE 41 D E LA C O N V E N T I O N 

74. Aux t e r m e s de l 'ar t ic le 41 de la Conven t ion , 

«Si la Cour déclare qu'il y a eu violation de la Convention ou de ses Protocoles, et si 

le droit interne de la Haute Partie contractante ne permet d'effacer qu'imparfaitement 

les conséquences de cette violation, la Cour accorde à la partie lésée, s'il y a lien, une 

satisfaction équitable. » 

A. D o m m a g e 

75. Le p r e m i e r r e q u é r a n t sollicite 257 154 litai (LTL) , so i t 7 4 3 6 5 euros 

(EUR) envi ron , en c o m p e n s a t i o n du d o m m a g e m a t é r i e l décou l an t des 

res t r i c t ions à l 'emploi qu ' i l a subies . Il r é c l a m e auss i 500 000 LTL 

(144592 E U R environ) au t i t r e du d o m m a g e m o r a l . 

76. Le second r e q u é r a n t d e m a n d e 201 508,54 L T L (58 273 E U R 

environ) au t i t re du d o m m a g e m a t é r i e l et 75 000 L T L ( 2 1 6 8 9 E U R 

environ) au t i t r e du d o m m a g e m o r a l . 

77. Le G o u v e r n e m e n t t rouve ces s o m m e s e x o r b i t a n t e s . 

78. La C o u r rappe l le qu 'e l le a conclu à la viola t ion de l 'a r t ic le 14 de la 

Conven t i on combiné avec l 'ar t ic le 8 p o u r ce qui est des r e s t r i c t ions à 

l 'emploi infligées aux r e q u é r a n t s en ve r tu de la loi sur le K G B . A cet 

éga rd , on peu t à son avis cons idé re r q u e les in té ressés on t subi un ce r t a in 

d o m m a g e m a t é r i e l et mora l . S t a t u a n t en é q u i t é , la C o u r a l loue à chacun 

des r e q u é r a n t s 7 000 E U R à ce t i t r e . 

B. Frais e t d é p e n s 

79. Le p r e m i e r r e q u é r a n t d e m a n d e 40 000 L T L (1 1 567 E U R environ) 

au t i t re des frais et d é p e n s af férents à la p r o c é d u r e sur le t e r r a i n de 

la Conven t i on . Le second r e q u é r a n t r é c l a m e p o u r sa pa r t 3 1 8 6 0 L T L 

(9 213 E U R envi ron) . 

80. Le G o u v e r n e m e n t e s t ime q u e ces m o n t a n t s sont excessifs. 
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8 1 . Selon la j u r i s p r u d e n c e c o n s t a n t e de la C o u r , l 'a l locat ion de frais 

et d é p e n s au t i t r e de l 'ar t ic le 41 p r é s u p p o s e q u e se t rouven t é tabl is 

l eur r éa l i t é , leur nécess i té e t , de p lus , le c a r a c t è r e r a i sonnab le de leur 

m o n t a n t . En o u t r e , les frais de j u s t i c e ne sont recouvrab les q u e d a n s 

la m e s u r e où ils se r a p p o r t e n t à la violat ion c o n s t a t é e (Ex-roi de Grèce 

et autres c. Grèce [GC] (sat isfact ion é q u i t a b l e ) , n" 25701/94, § 105, 

28 n o v e m b r e 2002) . 

82. La C o u r cons t a t e q u e les r e q u é r a n t s ont é té a d m i s au bénéfice 

du r é g i m e d ' a s s i s t ance j ud i c i a i r e de la C o u r et q u ' à ce t i t r e l 'avocat 

du p r e m i e r et celui du second ont pe rçu 2 318,63 E U R et 2 225,95 E U R 

r e s p e c t i v e m e n t pour l eur t r ava i l : soumiss ion des observa t ions et observa

t ions c o m p l é m e n t a i r e s des r e q u é r a n t s , p r é s e n c e à l ' audience et par t ic i 

pa t ion aux négocia t ions re la t ives à un r è g l e m e n t amiab l e . 

83. S t a t u a n t en é q u i t é , la C o u r oct roie à chacun des r e q u é r a n t s 

5 000 E U R pour frais et d é p e n s , moins les s o m m e s déjà ve r sées dans le 

cad re de son r ég ime d ' a s s i s t ance j u d i c i a i r e (2 318,63 E U R et 2 225,95 E U R 

r e s p e c t i v e m e n t ) . En c o n s é q u e n c e , la C o u r al loue en défini t ive pour frais et 

d é p e n s 2 681,37 E U R au p r e m i e r r e q u é r a n t et 2 774,05 E U R au second 

r e q u é r a n t . 

C. I n t é r ê t s m o r a t o i r e s 

84. La C o u r juge app rop r i é de ca lque r le t a u x des i n t é r ê t s m o r a t o i r e s 

sur le t aux d ' i n t é r ê t de la facilité de prêt ma rg ina l de la B a n q u e cen t r a l e 

e u r o p é e n n e majoré de t rois points de p o u r c e n t a g e . 

PAR CES MOTIFS, LA COUR 

1. Dit, pa r cinq voix con t r e d e u x , qu ' i l y a eu violat ion de l 'ar t ic le 14 de la 

Conven t i on combiné avec l 'ar t icle 8 ; 

2. Dit, pa r c inq voix con t r e deux , qu ' i l n 'y a pas lieu de s t a t u e r sur les 

griefs t i rés pa r les r e q u é r a n t s de l 'ar t ic le 8 de la Conven t i on pris 

i so lément ; 

3. Dit, à l ' u n a n i m i t é , qu ' i l n 'y a pas eu violat ion de l 'ar t ic le 10 de la 

C o n v e n t i o n pris i so lément ou combiné avec l 'ar t ic le 14; 

4. Dit, pa r c inq voix c o n t r e d e u x , 

a) que l 'Eta t d é f e n d e u r doit verser , d a n s les t rois mois à c o m p t e r du 

j o u r où l ' a r r ê t se ra devenu définit if c o n f o r m é m e n t à l 'ar t ic le 44 § 2 de 

la C o n v e n t i o n : 

i. 7 000 E U R (sept mille euros) à chacun des r e q u é r a n t s p o u r 

d o m m a g e m a t é r i e l et mora l , 
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ii. 2 681,37 E U R (deux mille six cent q u a t r e - v i n g t - u n euros 

I r en t e - sep t c e n t i m e s ) au p r e m i e r r e q u é r a n t pour frais et d é p e n s , 

iii. 2 774,05 E U R (deux mille sept cent s o i x a n t e - q u a t o r z e euros 

cinq c e n t i m e s ) au second r e q u é r a n t pour frais et d é p e n s , et 

iv. tout m o n t a n t pouvan t ê t r e dû à t i t re d ' impô t sur lesdi tes 

s o m m e s , celles-ci devan t ê t r e conver t ies en la m o n n a i e de l 'Eta t 

d é f e n d e u r au t aux appl icable à la d a t e du r è g l e m e n t ; 

b) q u ' à c o m p t e r de l ' exp i ra t ion dud i t dé la i et j u s q u ' a u v e r s e m e n t , ces 

m o n t a n t s s e ron t à ma jo re r d ' un in t é rê t s imple à un t a u x égal à celui de 

la facilité de p r ê t m a r g i n a l de la B a n q u e c e n t r a l e e u r o p é e n n e appli

cable p e n d a n t ce t t e pé r iode , a u g m e n t é de t rois po in t s de p o u r c e n t a g e ; 

5. Rejette, à l ' u n a n i m i t é , la d e m a n d e de sa t is fact ion équ i t ab l e pour le 

su rp lus . 

Fai t en ang la i s , puis c o m m u n i q u é p a r écri t le 27 ju i l le t 2004, en 

app l ica t ion de l 'ar t ic le 77 §§ 2 e t 3 du r è g l e m e n t . 

S. D O L L É L. LOUCAIDES 

Greff ière P rés iden t 

Au p r é s e n t a r r ê t se t rouve j o i n t , c o n f o r m é m e n t aux ar t ic les 45 § 2 de la 

Conven t i on et 74 § 2 d u r è g l e m e n t , l 'exposé des opinions sépa rées 

su ivan tes : 

- opinion p a r t i e l l e m e n t c o n c o r d a n t e de M""' M u l a r o n i ; 

- opinion p a r t i e l l e m e n t d i s s iden te de M. Louca ides ; 

- opinion p a r t i e l l e m e n t d i s s iden te de M'"' T h o m a s s e n . 

L.L. 

S . D . 
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O P I N I O N P A R T I E L L E M E N T C O N C O R D A N T E 

D E M " " L A J U G E M U L A R O N I 

(Traduction) 

J ' a u r a i s préféré q u e la C o u r é tud ie les griefs des r e q u é r a n t s sous 

l 'angle de l 'ar t icle 8 de la C o n v e n t i o n pris i so lément et conclue à un non-

lieu à e x a m e n su r le t e r r a i n de l 'ar t icle 14 de la Conven t i on co mb i n é avec 

l 'ar t icle 8. Toutefo is , j ' a i consen t i à vo ter avec la major i t é car il m ' a s emblé 

i m p o r t a n t de c o n s t a t e r qu ' i l y avait en l 'espèce violat ion de l 'ar t icle 8. 

J e souscris e n t i è r e m e n t aux cons idéra t ions énoncées aux p a r a g r a p h e s 52 
à (51 de l ' a r rê t . 

Toutefo is , je ne me rall ie pas à celles f igurant au p a r a g r a p h e 49. 

J ' e s t i m e q u e l ' a r g u m e n t des r e q u é r a n t s selon lequel leurs act ivi tés 

passées sont pour eux source d ' e m b a r r a s quo t id i ens , ce en ra ison de la 

publ ic i té ayan t découlé de l ' adopt ion de la loi sur le K G B le 16 juillet 

1998 et de son appl ica t ion à leur éga rd , ne m é r i t e pas l ' a t t en t i on de la 

C o u r . Les r e q u é r a n t s ont t ravai l lé p o u r le K G B et n 'ont j a m a i s con t e s t é 

q u e les act iv i tés de c e t t e o rgan i sa t ion é t a i en t con t r a i r e s aux pr inc ipes 

g a r a n t i s pa r la C o n s t i t u t i o n l i t u a n i e n n e ou pa r la Conven t i on (pa ra 

g r a p h e 54 de l ' a r r ê t ) . La C o u r a admis q u e les res t r i c t ions qui t o u c h e n t 

les perspec t ives d ' emplo i des r e q u é r a n t s en app l ica t ion de la loi sur le 

K G B visent des bu t s l é g i t i m e s : la p ro tec t ion de la sécur i t é na t i ona l e , de 

la s û r e t é pub l ique , du b i en -ê t r e é c o n o m i q u e du pays et des dro i t s et 

l iber tés d ' a u t r u i ( p a r a g r a p h e 55 de l ' a r r ê t ) . 

D a n s la vie, c h a c u n doit a s s u m e r les c o n s é q u e n c e s de ses ac tes , et le fait 

q u e les r e q u é r a n t s c o n t i n u e n t d ' ê t r e accablés p a r l eur q u a l i t é d'« anc iens 

a g e n t s du K G B » est selon moi sans r a p p o r t a u c u n avec la ques t i on de 

l 'appl icabi l i té (et de la violat ion) de l 'ar t icle 8 de la Conven t ion . L ' a rgu

m e n t selon lequel ils s e ra i en t s t i g m a t i s é s aux yeux de la société en ra ison 

de leur associa t ion passée avec un r é g i m e d 'oppress ion n ' a selon moi r ien à 

voir avec la responsabi l i t é de l 'Etat d é f e n d e u r q u a n t à la violat ion de 

l 'ar t icle 8 de la Conven t i on . 

P a r a i l leurs , j e cons idère q u e l'argument voulan t q u e les r e q u é r a n t s 

n ' a i en t pu prévoir les conséquences q u e leurs act ivi tés passées au service 

du K G B e n t r a î n e r a i e n t pour eux est lui auss i é t r a n g e r à la ques t ion de 

l 'appl icabi l i té (et de la viola t ion) de l 'ar t ic le 8. A a d m e t t r e un tel a rgu 

m e n t , tout ac te c o m m i s pa r un d i c t a t e u r p e n d a n t qu ' i l é t a i t au pouvoir , 

m ê m e l 'acte le plus r ep rehens ib l e , pou r ra i t jus t i f ie r de conclure à la viola

t ion de la Conven t i on a p r è s l ' i n s t au ra t ion d 'un r ég ime d é m o c r a t i q u e . Il ne 

faut pas négl iger à cet é g a r d q u ' a u x t e r m e s de l 'ar t ic le 17 de la Conven 

tion, « ( a j u c u n e des d isposi t ions de la (...) Conven t ion ne peu t ê t r e 

i n t e r p r é t é e c o m m e i m p l i q u a n t pour un E t a t , un g r o u p e m e n t ou un indi-
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vidu, un droi t q u e l c o n q u e de se livrer à une act ivi té ou d ' accompl i r un ac te 

v isant à la d e s t r u c t i o n des d ro i t s ou l iber tés r e c o n n u s d a n s la (...) 

Conven t i on ou à des l imi ta t ions plus a m p l e s de ces d ro i t s et l ibe r tés q u e 

celles p révues à [la] C o n v e n t i o n . » 

A mon avis, il est conc luan t q u e l ' in terd ic t ion de c h e r c h e r un emploi 

affecte au plus hau t point la possibil i té pour les r e q u é r a n t s d ' exe rce r 

d iverses act iv i tés profess ionnel les et e n t r a î n e des conséquences sur la 

j ou i s sance p a r eux du droi t au respect de la vie pr ivée au sens de 

l 'ar t icle 8. J e pense c o m m e la major i t é que le fait que les r e q u é r a n t s 

n ' a i en t pu c h e r c h e r un emplo i d a n s d iverses b r a n c h e s du s e c t e u r privé de 

par l ' in te rd ic t ion p révue p a r la loi cons t i tue une m e s u r e d i s p r o p o r t i o n n é e , 

m ê m e si l'on t ient c o m p t e de la lég i t imi té des buts visés pa r ce t t e 

in te rd ic t ion . C e l a seul a u r a i t suffi à condu i r e la C o u r à conc lu re à la 

violat ion de l 'ar t ic le 8 d a n s le chef des r e q u é r a n t s . 
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O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E 

D E M . L E J U G E L O U C A I D E S 

(Traduction) 

Je ne p a r t a g e pas l'avis de la major i t é selon lequel l ' a r t ic le 14 est 

applicable en l ' espèce, et ce p o u r les ra isons su ivan tes . 

Selon la j u r i s p r u d e n c e c o n s t a n t e de la C o u r , l 'ar t icle 14 p ro t ège con t r e 

t o u t e d i s c r imina t i on les individus placés d a n s des s i t ua t i ons « a n a l o g u e s » , 

« s i m i l a i r e s » ou « c o m p a r a b l e s » ( a r r ê t s Marckx c. Belgique, 13 juin 1979, 

sér ie A n" 3 1 , pp. 15-16, § 32, Van der Mussele c. Belgique, 23 n o v e m b r e 

1983, série A n" 70, pp. 22-23, § 46, Fredin c. Suède (n° 1), 18 lévr ier 1991, 

sér ie A n" 192, p. 19, § 60, Stubbings et autres c. Royaume-Uni, 22 oc tobre 1996, 

Recueil des arrêts et décisions 1996-PV, p. 1507, § 72). Ainsi , aux t e r m e s de la 

j u r i s p r u d e n c e : « U n grief t i ré de [ l 'ar t icle 14] ne sau ra i t donc p r o s p é r e r 

q u e si, n o t a m m e n t , la s i tua t ion de la v ic t ime p r é t e n d u e se révèle c o m p a 

rable à celle de p e r s o n n e s m i e u x t r a i t é e s . » (Fredin et Stubbings et autres, 

ibidem) 

Pour e x a m i n e r ce t t e ques t ion , il faut t en i r c o m p t e de l 'objectif et des 

effets de la loi ou d e la m e s u r e en cause . La loi su r le K G B prévoit des 

res t r ic t ions q u a n t aux activi tés professionnelles des pe r sonnes ayant 

travaillé par le passé pour le KGB, dont les ag i s semen t s é ta ien t con t ra i res 

aux pr incipes ga ran t i s par la Cons t i t u t i on l i t uan ienne et pa r la Conven t ion . 

C e t t e loi vise à p r o t é g e r la sécur i té na t iona le , la sû re t é publ ique et les 

droi t s et l iber tés d 'aut rui en év i tan t u n e répé t i t ion de l ' expér ience a n t é 

r ieure qui serai t suscept ib le de se p rodu i re si les pe r sonnes ayant travail lé 

pour le KGB se l ivraient à des activi tés ana logues à celles m e n é e s pa r ce t t e 

o rganisa t ion . Il est donc évident q u e les res t r ic t ions l i t igieuses p révues pa r 

la loi en ques t ion sont d i r e c t e m e n t liées à la qua l i t é d ' «anc iens agen t s du 

K G B » de pe r sonnes telles q u e les r e q u é r a n t s . 

La major i t é a j u g é q u e l 'ar t ic le 14 é ta i t appl icable en l 'espèce en ce 

q u e les r e q u é r a n t s sont t r a i t é s d i f f é r e m m e n t des a u t r e s r e s so r t i s san t s 

l i t uan iens n ' ayan t pas t rava i l lé pour le K G B (paragraphe 41 de l ' a r r ê t ) . 

Toutefo is , à la l umiè r e de ce cpii p récède , j e ne vois pas c o m m e n t des 

p e r s o n n e s qui n 'on t pas é té au service du K G B se t r ouve ra i en t dans une 

s i t ua t ion « a n a l o g u e » , « s i m i l a i r e » ou « c o m p a r a b l e » à celle d e s p e r s o n n e s 

qui l 'ont é t é . 

Bien q u e j e sois d 'avis q u e l 'ar t ic le 14 n 'es t pas appl icable en ce t t e 

affaire, j e pense f e r m e m e n t q u e les res t r i c t ions qui t o u c h e n t les act ivi tés 

profess ionnel les des r e q u é r a n t s sont , d a n s les c i r cons tances de la cause 

telles qu ' exposées d a n s l ' a r rê t , t e l l emen t lourdes et d i s p r o p o r t i o n n é e s au 

bu t visé qu 'e l les sont cons t i tu t ives d ' u n e ingé rence injustifiée d a n s la vie 

pr ivée des r e q u é r a n t s . Dès lors, j e conclus qu ' i l y a eu violat ion de 

l 'ar t icle 8 de la C o n v e n t i o n . 



ARRÊT SIDABRAS ET DZIAl'TAS .-. LITUANIE 

O P I N I O N P A R T I E L L E M E N T D I S S I D E N T E 

D E M " u L A J U G E T H O M A S S E N 

(Traduction) 

C o n t r a i r e m e n t à la major i t é , je n 'ai pas voté pour l a violat ion de 

l 'ar t icle 14 de la Conven t i on combiné avec l 'ar t icle 8. 

J'ai q u e l q u e difficulté à e x a m i n e r la jus t i f ica t ion des m e s u r e s prises à 

r e g a r d des anc iens agen t s du K G B sous l 'angle de la «d i s c r im ina t i on» . 

En effet, le pr incipe de non-d isc r imina t ion , tel qu ' i l est r econnu dans les 

cons t i tu t ions e u r o p é e n n e s et les t r a i t é s i n t e r n a t i o n a u x , dés igne avant 

tout un dén i de ce r t a ines o p p o r t u n i t é s pour des ra isons t e n a n t à des choix 

pe rsonne l s , pour a u t a n t qu ' i l y a lieu de r e spec te r ces choix en ce qu' i ls 

ref lè tent des t r a i t s de la pe r sonna l i t é de chacun , c o m m e la rel igion, les 

opinions pol i t iques , l 'o r ien ta t ion sexuel le et l ' ident i té sexuel le , ou au 

con t ra i r e pour des motifs t e n a n t à des ca rac t é r i s t i ques personnel les au 

sujet desque l les on ne peu t exerce r aucun choix, c o m m e le sexe , la race, 

le hand icap et l 'âge. 

O r , à m o n avis, t rava i l le r pour le K G B ne relève d ' a u c u n e de ces 

ca t égo r i e s . 

S'il est vrai q u e les anc iens a g e n t s du K G B ont é t é t r a i t é s d i f f é remment 

«des a u t r e s r e s so r t i s san t s l i tuan iens qui n 'on t pas t ravai l lé p o u r le K G B » 

( p a r a g r a p h e 41 de l ' a r r ê t ) , c e t t e différence ne relève pas du c h a m p 

d ' app l ica t ion de l 'ar t icle 14 clans la m e s u r e où elle se r a p p o r t e à l 'accès à 

une profession d o n n é e , pu i sque la Conven t ion ne g a r a n t i t pas le libre 

choix de la profession (voir, mutalis mutandis, l ' a r rê t Thlimmenos c. Grèce 

[ G C ] , n" 34369/97 , § 4 1 , C E D H 2000-IV). 

En revanche , j e pense c o m m e la major i té q u e la loi, qui vise en e l l e -même 

un but lég i t ime, revêt un c a r a c t è r e t e l l emen t géné ra l q u e son appl icat ion 

aux r e q u é r a n t s affecte d a n s u n e large m e s u r e la capac i té de ces de rn ie r s à 

e n t r e t e n i r des r a p p o r t s avec le m o n d e e x t é r i e u r telle q u e l 'ar t icle 8 la 

p ro tège {Pretty c. Royaume-Uni, n" 2346/02, § 61 , C E D H 2002-III) , et porte 

donc a t t e i n t e à leur vie pr ivée. Eu égard aux c i rcons tances de la cause , 

c o m m e le fait q u e la loi a é té app l iquée de n o m b r e u s e s a n n é e s ap rès que 

les r e q u é r a n t s e u r e n t q u i t t é le K G B et de n o m b r e u s e s a n n é e s ap rès la 

p roc lamat ion d ' i n d é p e n d a n c e de la L i tuan ie , sans qu' i l soit t enu compte 

des ca rac t é r i s t i ques propres au cas de chacun d 'eux , ce t t e ingérence ne 

saura i t ê t r e cons idérée c o m m e p ropor t i onnée . Il y a donc violation de 

l 'article 8 de la Conven t ion . 




